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2.  FABRioATma  False  Evidence. 

3.  Contradictory  Statements. 

4.  Proof  of  Charge. 

5.  Trial  of  Charge. 

FALSE  IMPRISONMENT. 

False  Information. 
FALSE  PERSONATION. 
FALSE  STATEMENT. 
FALSIFICATION  OF  ACCOUNTS. 

Family  Arrangements. 
Family  Custom. 
Family  Dwelling-house. 
**Fasli"  Year. 

FATAL  ACCIDENTS  ACT,  1855. 

Father. 

Father  and  Son. 

Fees. 

Ferae  Naturae. 

Ferguson's  Act. 

FERRIES  ACT. 

FERRY. 

FIDUCIARY  RELATIONSHIP. 

Fieri  facias.  Writ  of  Sale  under. 

Final  Decree. 

Financial  Resolution  2004, 14th  July  1871. 


FINE. 

Finger  Impression. 

Fire. 

Fire-ball,  Possession  of. 

Firm. 

First  charge. 

FIRST  INFORMATION. 
FIRST  OFFENDERS. 
FISHERY. 

Fitness  of  Surety. 
Fixity  of  Rent. 

FIXTURE. 

Food.  ' 

Ford. 

Foreclosure. 

Foreign  and  Native  Rulers. 

FOREIGN  COURT. 

FOREIGN  COURT,  JUDGMENT  OF. 

FOREIGN  COURT,  JURISDICTION  OF. 

Foreign  Goods,  Sale  of. 

FOREIGN  JURISDICTION  ACT. 
Foreign  Offenders  (Fugitives). 

FOREIGN  STATE. 
Foreign  Territory. 
FOREIGNERS. 
FOREST  ACTS. 

Fore  .t  Officer. 
Forest  Rights. 
Forest  Settlement  Officer. 

FORFEITURE. 

FORFEITURE  OF  PROPERTY. 

Forged  Document,  using'as  genuine. 

FORGERY.  , 

Forma  Pauperis. 

Forty-five -degrees  Angle  Rule. 

Forum  of  Appeal. 

Foujdari  Court,  Jurisdiction  of. 

Frame  of  Suit. 

France,  Law  of. 

Franchise,  Right  of. 

FRAUD. 

1.  What  constitutes  Fraud,  and  Proof  op 

Fraud. 

2.  Alleging  or  pleading  Fraud. 

3.  Effect  of  Fraud. 

4.  Jurisdiction. 
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FRAUDULENT  CONVEYANCE. 
FRAUDULENT  DECREE. 

Fraudulent  Preference. 

Fraudulent  Transaction. 

FRAUDULENT  TRANSFER. 

Free  Agent. 

Freight. 

French  Law. 

Fresh  suit. 

Frontage. 

Fruit  Trees. 

FULL  BENCH. 

FULL  BENCH  RULING. 

Funeral  Expenses. 

Furlough. 

FURTHER  ENQUIRY. 
"FURTHER  OR  OTHER  RELIEF." 

Future  Interest. 

FUTURE  MAINTENANCE. 

GAMBLING. 
GAMBLING  ACTS. 

Gaming  House. 

Ganjam  and  Vizagapatam  Agency  Courts'  Act. 

GANJAM  AND  VIZAGAPATAM 

AGENCY  RULES. 

Garhwal. 

Gayawal  Priests. 

Gazette,  Government. 

General  Average. 

General  Clauses  Acts. 

GENERAL  CLAUSES  CONSOLIDATION 
ACTS. 

General  Committee. 

General  Power  of  Attorney. 

General  Repute.  9 

General  Rules  of  Railway  Company. 

Ghat. 

GHATWALI  TENURE. 

GIFT. 

Grochar  land,  if  ' '  Common  land." 

Gomasta. 

Good  behaviour. 

Good  faith. 

Goods. 

Goods  and  Chattels. 

Goods  bargained  and  sold,  action  for. 

Goods  lost  in  Transit. 

Goods  sold. 


GOODSJSOLD  AND  DELIVERED. 

GOONDAISH  LANDS. 

GORABANDI  TENURE. 

Goriat. 

Gordon  Settlement. 

Goshain. 

GOVERNMENT. 

GOVERNMENT  CURRENCY  NOTE. 
GOVERNMENT  OFFICERS,  ACTS  OF. 
GOVERNMENT  PLEADER. 
GOVERNMENT  PROMISSORY  NOTE. 

Government  revenue. 
Government  securities. 
Government  Solicitor. 

GOVERNOR  GENERAL  IN  COUNCIL. 

GOVERNOR  OF  BOMBAY  IN  COUN 
CIL. 

GOVERNOR  OF  MADRAS  IN  COUN- 
CIL. 

GRANT. 

1.    CONSTRTJCTION  OF  GRANTS.^ 

g  2.  Power  to  grant. 

3.  Grants  for  Maintenance. 

4.  Power  of  Aijexation  by  Grantee. 

5.  Resumption  or  Revocation  op  Grants. 

Grantor. 
Gratification. 
Gratuity. 
Grave  Yard. 
Grazing. 

GRIEVOUS  HURT. 

Grounds  of  Appeal. 

GUARANTEE. 
GUARDIAN. 

1.  Appointment. 

2.  Duties  and  powers  of  Guardians. 

3.  Ratification. 

4.  Disqualified  Proprietors. 

5.  Liability  of  Guardians. 

GUARDIAN  AD  LITEM. 
GUARDIAN  AND  MINOR. 
GUARDIAN  AND  WARD. 
GUARDIANS  AND  WARDS  ACT. 
GUJARAT  TALUKHDARS  ACT. 
Gurav  Service. 

HABEAS  CORPUS,  WRIT  OF. 

Hackney  Carriage. 
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[ACKNEY-CABRIAGE  ACT. 

[Eanafi  Sunnis. 

HAND  WRITINa. 
-Hansard's  Parliamentary  Report. 

Haq. 

.  Harbouring  Offender. 
-HAT. 

HATH-CHITTA. 

Hath-chitta  book. 

Hearing,  adjournment  of. 

Hearing  of  Appeal  on  date  of  filing. 

HEARSAY  EVIDENCE. 

Height  Limit. 

Heir. 

Heir  of  deceased  Debtor. 

Hereditary  Allowance. 

HEREDITARY  OFFICE. 
HEREDITARY     OFFICES    ACT   (BOM- 
BAY). 

Hereditary  Ofl&ces  Amendment  Act. 

HEREDITARY      OFFICES      REGHTjA- 
TION  (MADRAS). 

Hereditary  tenure. 

Heritability. 

Heritable  and  transferable  Rigbt. 

Hiba  bil  ewaz. 

Hibanama. 

Hidden  Treasure. 

HIGH  COURT. 

Higb  Court  Civil  Circular. 

HIGH  COURT,  CONSTITUTION  OF. 

-High  Court,  Establishment  of. 

HIGH  COURT,  JURISDICTION  OF. 

L  Calcutta. 
(a)  Civil. 
(6)  Criminal. 

2.  Madras. 

(a)  Civil. 
(6)  Criminal. 

3.  Bombay. 

(a)  Civil. 
(6)  Criminal. 

4.  N.-W.  P.— Civil. 

High  Court,  Power  of. 

High  Court  Revision  suo  motu. 

HIGH   COURT   RULES  (ORIGINAL 
SIDE). 

HIGH  COURT  RULES  (APPELLATE 
SIDE). 


HIGH  COURTS'  CHARTER  ACT. 

High  Courts'  Procedure  Act,  1875  (Criminal). 
Highway. 
Hilly  land. 
Hindu  Family. 

HINDU  LAW. 

HINDU  LAW— ADMINISTRATION. 

HINDU  LAW— ADOPTION. 

1.  Authorities  on  Law  of  Adoption. 

2.  Requisites  for  Adoption. 

(a)  Sanction. 
(6)  Authority. 
(c)  Ceremonies. 

3.  Who  may  or  may  not  adopt. 

4.  Who  may  or  may  not  be  adopted. 

5.  Second,  Simultaneous,   or    Conditional 
Adoptions. 

6.  Effect  of  Adoption. 

7.  Failure  op  Adoption    or     Omission     to 
EXERCISE  Power. 

8.  Effect  OF  Invalidity  of  Adoption. 

9.  Evidence  of  Adoption. 

10.  Doctrine  of  Factum  Valet  as  regards 

adoption. 

11.  Terms  of  Adoption. 

12.  Adoption  during  Wife's  Pregnancy. 

13.  Consideration  for  giving  in  Adoption. 

14.  Limitation. 

HINDU  LAW— ALIENATION. 

1.  Restraint  on  Alienation. 

2.  Alienation  by  Son. 

3.  Alienation  by  Uncle. 

4.  Alienation  by  Father. 

5.  Alienation  by  Mother. 

6.  Alienation  by  Daughter. 

7.  Alienation  by  Widow — 

(a)  Alienation  of  Income  and  Accumula- 
tions. 

(6)  Alienation  for  Legal  Necessity,  or 

WITH  or  without  CONSENT  OF    HEIRS 

or  Reversioners. 
(c)  What  constitutes  Legal  Necessity. 
{d)  Setting  aside  Alienations  and  Waste, 

8.  Alienation  of  Impartible  Estate. 

9.  Alienation  of  Patia  Raj. 

HINDU  LAW— BABUANA  GRANT. 

HINDU  LAW— BANDHUS. 

HINDU  LAW— CHARITABLE  TRUSTS. 


♦ 
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HINDU  LAW— CONTRACT. 

1.  Assignment  or  Contract. 

2.  Bills  op  Exchange. 

3.  Breach  of  Contract. 

4.  Grant  of  Land. 

6.  Husband  and  Wife. 

6.  Lien. 

7.  Money  lent. 

8.  Mortgage. 

9.  Necessaries. 

10.  Pledge. 

11.  Principal  AND  Surety. 

12.  Promissory  Note. 

13.  Sale. 

14.  Transfer  of  Property. 

15.  Verbal  Contracts. 
HINDU  LAW— CONVERSION. 
HINDU  LAW— CUSTOM. 

1.  Generally. 

2.  Adoption. 

3.  Affiliation  of  Son  (Illatam). 

4.  Appointment  of  Daughter. 

5.  Assam,  Law  in. 

6.  Caste. 

7.  Disherison. 

8.  Endowments. 

9.  Family,  Management  of. 

10.  Immoral  Customs. 

11.  Impartibility. 

12.  Inheritance  and  Succession. 

13.  Mahomed ANS. 

14.  Marriage. 

15.  Migrating  Families. 

16.  Primogeniture. 

17.  Trustee,  Succession  to. 

18.  Uncertain  Custom. 
HINDU  LAW— DAMDUPAT. 
HINDU  LAW— DAYABHAGA. 
HINDU  LAW— DEBTS. 
HINDU  LAW— ENDOWMENT. 

1.  Creation  of  Endowment. 

2.  Proof  of  Endowment. 

3.  Non-performance  of  Services. 

4.  Dealing  with,  and  Management  of.  En- 

dowment. 

5.  Succession  in  Management. 

6.  Dismissal  of  Manager  of  Endowment. 

7.  Transfer  of  Right  of  Worship. 

8.  Alienation  of  Endowed  Property. 

9.  Shebaitship. 


HINDU  LAW— EXECUTOR. 

HINDU    LAW— FAMILY    DWELLING- 
HOUSE. 

HINDU  LAW— GIFT. 

1.  Requisites  for  Gift. 

2.  Gifts  Mortis  causa. 

3.  Power  to  make  and  accept  Gifts. 

4.  Construction  of  Gifts. 

5.  Revocation  of  Gifts. 

HINDU  LAW— GUARDIAN. 

1.  Right  of  Guardianship. 

2.  Powers  OF  Guardians. 

HINDU  LAW— HUSBAND  AND  WIFE. 

1.  Conjugal  Rights. 

2.  Miscellaneous  Cases. 

HINDU  LAW— INHERITANCE. 

1.  Authorities  on  Law  of  Inheritance. 

2.  Law  governing  particular  Cases. 

3.  Special  Laws — 

(a)  Coorg. 

(6)  CuTCHi  Memons. 

(c)  Jains. 

{d)  Kanara. 

(e)   MOLESALAM  GiRASIAS. 

(/)  Nambudris. 

{g)    NiHANOS. 

(h)  Rajbansis. 

(«')  Sadhs. 

(;)  Sakxtldipi  Brahmins. 

{k)  Saraoois. 

{I)  SuNi  Borah  Mahomsdans. 

4.  Migrating  Families. 

6.  Modipioation  of  Law. 

6.  General  Rules  as  to  Succession. 

7.  General  Heirs. 

(o)  Bandhus. 

(6)  Gentiles  and  Cognates. 

(c)  Samanodaeas. 

{d)  Sapindas. 

8.  Special  heirs. 

(a)  Males — Adopted  Son. 

Affiliated  Son  (Illatam). 

Brother's  Daughter's  Son. 

Brother's  Son's    Daughter's 
Son. 

Cousin. 

Daughter's  Son. 

Father. 
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HINDU  LAW— INHERITANCE— cowfeZ. 

8.  Special  heirs — condd. 

(a)  Males — concld. 

Father's     Brother's  Dattgh- 
ter's  Sox. 

Father's  Sister's  Son. 

Grandfather. 

Grandsons,  Great-Grandsons, 
etc. 

Great-grandfather's  Grand- 
son. 

Half-blood  Relatives. 

Husband.  « 

Husband,  Heirs  of. 

Nephew. 

Re-union.  / 

Separated    Sons,    Grandsons 
OR  Brothers. 

Sister's  Daughter's  Son. 
Sister's  Son. 
Step-Sisters'  Son. 
Uncle. 
(6)  Females — General  Rules. 

Brother's    Son's    Daugh- 
ters. 

Daughters. 

Daughter-in-law. 

Father's  Sister. 

Father's  Half-sister. 

Grand -daughter. 

Grandmother. 

Mother. 

Niece. 

Prostitute. 

Sister. 

Sister's  Daughter. 

Son's  Widow. 

Stepmother. 

Widow  and  Co-widow. 

9.  Children  by  Different  Wives. 

10.  Illegitimate  Children. 

11.  Dancing  Girls  and  Prostitutes. 

12.  Impartible  Property. 

13.  Joint  Property  and  Survivorship. 

14.  Occupancy  Rights. 

15.  Religious     Persons     (Ascetics,     Gurus, 
MoHUNTs,  etc.). 

16.  Divesting  of.  Exclusion  from,  and  Foe- 
feiturb  of.  Inheritance. 

(o)  General  Cases.  ♦ 


HINDU  LAW— INHERITANCE— cowcZci. 

1  '.  Divesting  of,  Exclusion  from,  and  For- 
feiture OP,  Inheritance — concld. 

(&)  Addiction  to  Vice. 

(c)  Blindness. 

{d)  Deafness  and  Dumbness. 

(c)  Incontinence. 

(/)  Insanity. 

(gr)  Lameness. 

{h)  Leprosy. 

{i)  Marriage. 

{j)  Outcasts. 

{k)  Participation  in  Crime. 

(Z)  Refusal  to  adopt. 

(w)  Unchastity. 

17.  Primogeniture,  Rule'of. 

18.  Re-union. 

HINDU  LAW— INTEREST. 

HINDU  LAW— JAINS. 

HINDU  LAW— JOINT  FAMILY. 

1.  Presumption  and   onus   of  Proof  as    to 

Joint  Family. 

(a)  Generally. 

(6)  Evidence  of  Jointness. 

(c)  Evidence  of  Separation. 

2.  Nature  of,  and   Interest  in.  Property. 

(a)  Ancestral  Property. 
(&)  Self-Acquired  Property. 

3.  Nature  of  Joint  Family  and  Position  op 

Manager. 

4.  Debts  and  Joint  Family  Business. 

5.  Powers  of  alienation  by  Members. 

(a)  Manager. 

(6)  Father. 

(c)  Other  Members. 

6.  Sale  of  Joint  Family  Property  in  Execu- 

tion, and  Rights  of  Purchasers. 

7.  Suits  for  Possession. 

8.  Partition. 

HINDU  LAW— MAINTENANCE. 

1.  Nature  of  Right. 

2.  Form  of  Allowance  and  Calculation  of 

Amount. 

3.  Arrears  of  Maintenance. 

4.  Effect  of  Death  of  Recipient. 
6.  Right  to  Maintenance. 

{a)  General  Cases. 
(6)  Concubine. 
(c)  Daughter. 
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HINDU  LAW— MAINTENANCE— co?»c?(i. 

6.  Right  to  Maintenance —co»ci!<Z. 

{d)  Grandmothbe. 

(e)  Grandson. 

(/)  Illegitimate  Children. 

(gr)  Mother. 

{h)  Mother-in-Law. 

(i)  Sister-in-Law. 

(j)  Slave. 

(k)  Son. 

(Z)  Son's  Widow. 
{m)  Stepmother. 

(n)  Widow. 

(o)  Wife. 
6.  Babuana  Property. 

HINDU  LAW— MARMAKATAYAM. 
HINDU  LAW— MARRIAaE. 

1.  Infant  Marriage,  Theory  of. 

2.  Right  to  give  in  Marriage,  and  Consent. 

3.  Betrothal. 

4.  Ceremonies. 

6.  Validity  or  otherwise  of  Marriages. 

6.  Evidence  as  to,  and  Proof  of,  Marriage. 

7.  Legitimacy  of  children. 

8.  Restraint  on,  or  Dissolution  of,   Mab- 
riage. 

9.  No  obligation  to  get  son    or   dauohteb 

married. 

10.  Re-marriage. 

HINDU  LAW— MITAKSHARA 
HINDU  LAW -MORTGAGE. 
HINDU  LAW— PARTITION. 
L  Requisites  for  Partition. 

2.  Property  liable  or  not  to  partition. 

3.  Partition  of  Portion  of  Property. 

4.  Right  to  Partition. 

(a)  Generally. 

(b)  Daughter. 

(c)  Grandmother. 
{d)  Grandson. 

(e)  Illegitimate  Children. 

(/)  Minor. 

ig)  Purchaser  from  Co -Parceners. 

{h)  Purchaser  from  Widow. 

(t)  Son. 

{j)  Son-in-Law  of  Lunatic. 

{k)  Widow. 

(0  Wife. 


HINDU  LAW— PARTITION— coney. 

5.  Shares  on  partition. 

(a)  General  Mode  of  Division. 

(6)  Adopted  Son. 

(c)  Daughter. 

{d)  Grandmother. 

(e)  Member  acquiring  fresh  Property. 

(/)  Mother. 

(gr)  Purchasers. 

(i^)  Widow. 

(t)  Wife. 

6.  Right  to  account  on  Partition. 

7.  Effect  of  Partition. 

8.  Agreements    not  to   Partition  and    Re- 

straint ON  Partition. 

9.  Separate  Property. 

HINDU       LAW— PRESUMPTION       OP 
DEATH. 

HINDU       LAW— RECOVERED        PRO- 
PERTY. 

HINDU        LAW— RESTITUTION         OP 
CONJUGAL  RIGHTS. 

HINDU  LAW    REVERSIONERS. 

L  Power  of  Reversioners  to  alienate   Re- 
versionary Interest. 

2.  Powers    of    Reversioners    to     restrain 

Waste  and  set  aside  Alienations. 

(a)  Who  may  sue. 

(6)  When  they  may  sue,  and  how. 

3.  Right  to  possession. 

4.  Relinquishment    by    Widow    to     Rever- 

sioners. 

5.  Arrangements  between  Widow  and    Re- 

versioners. 

6.  Conveyances  bt  Widow  with    Reversion- 

er's Consent. 

7.  Remote  Reversioners. 

8.  Decree  against  Widow,  effect  of. 

HINDU  LAW— SEPARATE  PROPERTY. 
HINDU  LAW— STRIDHAN. 

1.  Description  and  Devolution  op  Stridhan. 

2.  Gift  of  Stridhan. 

3.  Effect  of  unchastity. 

4.  Power  to  dispose  of  Stridhan. 

5.  Partition. 

HINDU  LAW— SUCCESSION. 

1.  General  Rules. 

2.  Impartible  Property. 

3.  Disqualifications. 
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HINDU  LAW— SUCCESSIOM"— cowc'd. 

4.  MiTAKSHARA. 

5.  Miscellaneous  Cases. 

HINDU  LAW— USURY. 
HINDU  LAW— WIDOW. 

1.  Interest  in  Estate  of  Husband. 

(a)  By  Inheritance. 

(b)  By  Deed,  Gift,  or  Will. 

2.  Power  of  Widow. 

(a)  Power  to  Compromise. 

(&)  Power  of  Disposition  or  Alienation. 

(c)  Power  of  Adoption. 

3.  Decree  against  Widow  as    representing 

the  Estate,  or  Personally. 

4.  Disqualifications — 

(a)  Re-marriage. 

(b)  Unohastity. 

(c)  Miscellaneous. 

HINDU  LAW— WIFE. 
HINDU  LAW— WILL. 

1.  Power  of  Disposition. 

(a)  Generally. 
(6)  Disherison. 

2.  Nuncupative  Wills. 

3.  Testamentary  Documents. 

4.  Attestation  and  Proof  op  Wills. 

5.  Construction  of  Wills. 

(a)  General  Rules. 
(6)  Estates  Absolute  oe  Limited. 
(c)  Adoption. 
{d)  Bequest  to  Idol. 

(e)  Request  for  Performance  of  Cere- 
monies. 
(/)  Bequest  for  Immoral  Consideration. 
(gr)  Bequest  for  Cuaritable  Purposes. 
(h)  Election,  Doctrine  of. 
{i)  Vested  and  Contingent  Interests. 
ij)  Accumulations. 

{k)  Perpe  uiTES,  Trusts,  Bequests    to    a 
Class  and  Remoteness. 

(?)  Bequest  excluding  Legal  Course   of 
Inheritance. 

(m)  Residuary  Estate. 

(to)  Survivorship. 

(o)  Family,  meaning  of. 

(p)  Maintenance. 

6.  Revocation  of  Will. 

7.  Self -acquired  or  Family  Property. 


HINDU  LAW— WOBSHIP. 

Hindu  Temple. 
HINDU  WIDOW. 

Hindu  Widows'  Remarriage  Act. 

Hindu  Wills  Act. 

Hindus  of  Behar. 

Holding. 

Holding  over. 

HOLIDAY. 

Homestead. 
Homicide  or  Epilepsy. 
Horoscope. 

Horse-racing  Machine. 
Hospital,  Bequest  to. 

HOTEL-KEEPER  AND  GUEST. 
HOUSE-BREAKING. 

House  search  by  Magistrate. 
House-trespass. 

HUNDI. 

1.  Law  applicable  to. 

2.  Acceptance. 

3.  Endorsement. 

4.  Presentation. 

5.  Notice  of  Dishonour. 

6.  Liability  on. 

7.  Interest  on. 

8.  Property  in  Hundi  and  Forged  Hundis. 

9.  JoKHMi  Hundi. 

10.  Payment  to  wrong  PERsdN. 

HURT. 

1.  Causing  Hurt. 

2.  Grievous  Hurt. 
Husband. 

HUSBAND  AND  WIFE. 

Huts. 

Hypothecation . 

Hypothetical  Building  Scheme. 
Hypothetical  Development. 
Idiotcy. 

IDOL. 

ILLEGAL  CESS. 

Illegal  contract. 

ILLEGAL  GRATIFICATION. 
ILLEGITIMACY. 

Illegitimate  C  hildren. 
Illustrations  to  Sections  of  Acts. 
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Immoral  Transactions. 
Immorality. 
Immoveable  property. 

IMPABTIBIiE  ESTATE. 

Impotence. 

IMPRISONMENT. 

Improper  questions  in  Cross-examination. 

IMPROVEMENTS. 

INAM. 

INAM  COMMISSIONER. 

INAMDAR. 

Incitement. 
Income. 
Income  Tax. 

INCOME  TAX  ACTS. 

Income  Tax  Returns. 

Incompetence. 

Incontinence. 

Incorporeal  Hereditament. 

Incorporeal  Rights. 

Incumbrance. 

Indecency. 

Indemnity. 

Indemnity  Bond. 

Indemnity  Note. 

Independent  Advice. 

INDIAN  COUNCIIiS  ACTS. 

Indictment.  , 

Indigo. 

INDIGO  CONCERN. 

INDIGO  FACTORY. 

Indigo  Planter. 

INFANT. 
Infant  marriage. 

INFANTICIDE. 
Infant's  Relief  Act. 
Influence. 

INFORMATION  OF  COMMISSION    OF 
OFFENCE. 

Infringements. 

INHERENT  POWER. 

INHERITANCE. 
Initials, 

INJUNCTION. 
1.  Undek  Civil  Procedure  Codes. 


INJUNCTION— coTtc/d. 

2.  Special  Cases. 

(a)  Alienation  by  widow. 
(6)  Breach  of  Agreement. 

(c)   BuiLDINa. 

{d)  Collection  of  Rents. 

(e)  Cutting  Trees. 

(/)  Digging  Well. 

ig)  Encroachments. 

{h)  Execution  of  Decree. 

(t)  Intrusion  on  office. 

(j)  Nuisance. 

(k)  Obstruction   or   Injury   to    Rights 

OF  I'ROPERTY        (LlGHT        AND         AlR, 

Water,  Right  of  Way). 
{I)  Possession  of  Joint  Property. 

(m)  Public    Officers      with    Statutory 
Powers. 

(m)  Trade  Mark. 

(o)  Mining  Operations. 

3.  Disobedience  of  Order  for  Injunction. 

4.  Refusal  of  Injunction. 
Injury. 

Inn-keeper. 
Inquiry. 

INSANITARY. 

INSOIiVENCY. 

1.  Cases  under  Act  XXVIII  of  1866. 

2.  Claims  of  Attachino  Creditors  and  Of- 
ficial Assignee. 

3.  Right  of  Election  as  to  Leasehold  Pro- 
perty. 

4.  Sales  for  arrears  of  Rent. 

6.  Right  of  Official  Assignee  in  Suits. 

6.  Property  acquired  after  yi  sting  order. 

7.  Order  and  Disposition. 

8.  Voluntary     conveyances     and      other 

Assignments  by  Debtor. 

9.  Insolvent   Debtors  under  Civil   Proce 
dure  Code. 

10.  Ad  interim  Protection — Practice. 

Insolvency  Acts. 

Insolvent  Debtor. 

Inspection. 

INSPECTION  OF  DOCUMENT. 

1.  Civil  Cases. 

2.  Criminal  Cases. 

INSPECTION  OF  PROPERTY. 

Intpeotor  (Municipal). 
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INSTALMENTS. 
Instalment  Bond. 
Instrument  of  Partition. 

INSULT. 

INSURANCE. 

1.  Life  Insueance. 

2.  Mabeste  Insueance. 

3.  Fiee  Insurance. 
Insurance  Company. 
Insurrection. 
Intention. 

INTENTION  OF  PARTIES. 

INTEREST. 

1.  Miscellaneous  Cases. 

Accounts. 

Aerbars  of  Rent. 

Award. 

Bill  of  Exchange. 

Bond. 

Compound  Interest. 

Costs. 

Debt  or  Law-suit  purchased. 

Debtor  and  Creditor. 

Goods  sold. 

Government  Promissory  Notes. 

Insolvency  Proceedings. 

Mesne  Profits. 

Money  Lent. 

Mortgage. 

Payment  into  Court. 

Principal  and  Agent. 

Profits  of  Business. 

Profits  of  Watan. 

Refund  of  Excess  Payments. 

Unliquidated  Damages. 
2.  Cases  under  Act  XXXII  of  1839. 


INTEREST— cowcZcZ. 

3.  Omission  to  stipulate  for,  or  stipulated 

time  has  expired. 

(a)  Suits. 
(6)  Decrees. 
(c)  Contracts. 

4.  Stipulations  amounting  or  not  to  Penal- 

ties. . 

INTEREST  ACTS. 
INTERLOCUTORY  JUDGMENT. 
INTERLOCUTORY  ORDER. 

International  Law. 

INTERPLEADER  SUIT. 

Interpretation  of  Statutes. 

INTERPRETER. 

INTERROGATORIES. 

Inter  venor. 

Intestacy. 

Intestates'  Estates  Act,  1866. 

INTOXICATION. 

Invalid  Sales. 

INVENTIONS  AND  DESIGNS  ACT. 

Investigation. 

Ironical  Publications. 

Irregularity. 

Irrigation. 

Isamnawisi  papers. 

Island  formed  in  navigable  river. 

ISSUES. 

1.  Framing  and  Settling  Issues. 

2.  Fresh  or  Additional  Issues. 

3.  Issues  in  Rent  Suits. 

4.  Evidence  on  Settlement  of  Issues. 

5.  Issues  in  Special  Suits. 

6.  Omission  to  settle  Issues. 

7.  Decision  on  Issues. 
Istafa. 

Istemrari  Tenures. 


A  DIGEST 

OF 

THE  HIGH  COURT  REPORTS, 

1862-1909, 

AND  OF 

THE  PRIVy  COUNCIL  REPORTS  OF  APPEiLS  FROM 

1836-1909. 


D 

DACOITY. 

See  Charge — ^Alteration  or  Amend- 
ment OF  Charge. 

I.  L.  R.  17  Bom.  369 

See  Charge  to  Jury — Special  Cases — 

Dacoity        .      I.  Ii.  R.  25  Calc.  711 

2  C.  W.  ]Sr.  369 

See  Evidence  .         .     13  C.  W.  K".  501 

See  Evidence — Criminal  Cases — Dying 
Declarations  .    I.  L.  R.  25  Bom.  45 

See  Jurisdiction  of  Criminal  Court 
— Offences  committed  only  partly 
in  one  District — Dacoity. 

I.  Ii.  R.  1  Bom.  50 
I.  Ii.  R.  9  All.  523 

See  Penal  Code  .    I.  L.  R.  28  All.  404 

See  Rioting        .        I.  L.  R.  15  All.  22 

See  Stolen  Property, 

I.  Ii.  R.  29  All.  138 

See  Whipping  .     L  L.  R.  25  Bom.  712 


1. 


Definition     of^Plunder.    The 


definition  of  dacoity  in  the  Penal  Code  is  so  wide 
as  to  extend  to  what  would  have  been  treated  as 
cases  of  plunder  under  the  old  law.  Queen  v. 
Khoyrat  AIJ.Y  Beg      .         .      3  W.  R.  Cr.  60 

2. Elements  of  of- 
fence. In  a  case  of  dacoity,  the  Judge  should 
direct  the  jury  to  convict  only  if  they  find  that  all 
the  prisoners  had  the  intention  of  causing  wrongful 
loss  to  the  prosecutor  or  wrongful  gain  to  them- 
selves.    Queen  v.  Bonomaly  Ghose 

W.  R.  1864.  Cr.  8 


8. 


House-breaking    by    night. 


Five  men  armed  were  discovered  committing  an  act 
of  house-breaking  by^night.     One  of  the  party  was 

VOL.  n. 


DACOITY— cowfrf. 

engaged  in  cutting  a  hole  through  the  wall,  while 
the  others  stood  on  guard.  When  the  alarm  was 
given  the  neighbours  ran  up,  and  one  of  the  robbers 
out  down  one  of  the  villagers.  Held,  that  the  crime 
of  which  they  were  guilty  was  house-breaking  by 
night,  and  not  dacoity.  Queen  v.  Rewat  Raj- 
war        .         .         .  W.  R.  1864,  Cr.  39 

4.  Participators   in    dacoity — 

Persons  found  in  possession  of  property.  When 
persona  are  found  within  six  hours  of  the  commis-^ 
sion  of  a  dacoity  with  portions  of  tlie  plundered 
property  in  their  possession,  the  presumption  of  law 
is  that  they  are  participators  in  the  dacoity,  and 
not  merely  receivers.     Queen  v.  Cassy  Mull 

3  W.  R.  Cr.  lO 


Queen  v.  Motee  Jolaha 


5  W.  R.  Cr.  66 


5. 


Taking    aviray 


produce  in 
good  faith  under  colour  of  right.  Where  the 
offence  that  was  alleged  to  have  been  committed 
consisted  of  acts  done  under  a  claim  of  right  in  good 
faith  entertained  by  the  accused,  however  erro- 
neously, a  criminal  charge  cannot  be  sustained. 
Where,  pending  a  dispute  between  the  accused  and 
another  person  concerning  the  melwaram  of  a 
village,  she  removed,  or  caused  her  servants  to- 
remove,  the  produce,  a  charge  of  dacoity  could  not 
be  sustained.     Ex  parte  Kabakar  Nachier 

3  Mad.  254 


6. 


Robbery    with     violence — 

Penal  Code,  s.  395— Causing  fear  of  hurt.  When 
a  body  of  men  attack  and  plunder  a  house,  the  mere 
fact  of  the  proprietor's  family  having  been  able  to 
make  their  escape  a  few  minutes  before  the  robbers 
forced  an  entrance  does  not  take  that  offence  out  of 
the  purview  of  s.  395  of  the  Penal  Code.  It  is 
sufficient,  for  the  application  of  the  section,  that  the 
robbers  cause  or  attempt  to    cause    the    fear^^of 
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instant    hurt    or    of   instant    wrongful    restraint. 
Queen  v.  Kissoree  Pater     .     7  "W.  B,.  Cr.  35 

7. Assembly  for    purpose     of 

committing  dacoity — Admission.  Case  of  an 
unlawful  assembly,  the  members  of  which  were  held 
guilty  of  an  offence  under  s.  402  of  the  Penal  Code, 
on  their  own  admission  that  they  not  only  knew 
that  the  assembly  was  an  assembly  for  the  purpose 
of  committing  dacoity,  but  also  that  all  the  persons 
(including  themselves)  constituting  the  assembly 
lived  on  the  proceeds  of  dacoity,  and  had  no  other 
means  of  living.     Queen  v.  Kendra  Kamar 

7  W.  B.  Cr.  97 


8. 


Gang  of  dacoits — Penal   Code, 


8.^400.  It  is  necessary,  in  order  to  establish  a 
charge  under  s.  400,  Penal  Code,  that  the  prosecu- 
tion should  make  out  that  there  existed  at  the  time 
specified  a  gang  of  persons  associated  together  for 
the  purpose  of  habitually  committing  dacoity,  and 
that  the  accused  was  one  of  the  gang.  Queen 
V.  Mooktaram  Sirdar  .         .     23  W.  R.  Cr.  18 

9.  Habitual     commission      of 

dacoity  and  robbery — Penal  Code,  s.  400.  To 
support  a  conviction  under  s.  400  of  the  Penal  Code, 
evidence  must  be  given  of  the  existence  of  a  gang  of 
persons,  of  their  association,  and  association  for 
the  purpose  of  habitually  committing  dacoity  and 
robbery.    Empress  v.  Naba  Kumar  Patnaik 

1  C.  W.  N.  146 

See  Mankuea  Pasi  v.    Queen-Empress 
I.  L.  R.  27  Calc.  139 

10.  Forcible  remoral  of  cows 
by  Hindus  from  the  possession  of  Maho- 
medans — Penal  Code,  s.  395 — Rioting.  Where  a 
large  body  of  Hindus,  acting  in  concert  and  ap- 
parently under  the  influence  of  religious  feeling, 
attacked  certain  Mahomedans  who  were  driving 
cattle  along  a  public  road  and  forcibly  deprived 
them  of  the  possession  of  such  cattle  under  circum- 
stances which  did  not*  indicate  any  intention  of  sub- 
sequently restoring  such  cattle  to  their  lawful  own- 
ers : — Held,  that  the  offence  of  which  the  Hindus 
were  guilty  was  dacoity  under  s.  395  of  the  Indian 
Penal  Code,  and  not  merely  riot.  Queen-Empress 
V.   Ram  Baran        ,         ,      I.  L.  B,.  15  All.  299 


IL 


Dacoity  vrith  murder — Penal 


Code  {Act  XLV  of  1860),  ss.  395  and  396— Facta 
necessary  to  constitute  the  offence.  In  order  to 
support  a  conviction  under  s.  396  of  the  Penal  Code, 
it  is  necessary  to  establish,  not  only  that  the  person 
accused  under  that  section  was  committing  dacoity 
conjointly  with  others,  but  it  must  be  shown  that 
the  murder  was  committed  in  his  presence.  He^ce 
where  certain  persons  were  shown  to  have  been 
concerned  in  a  dacoity  in  the  course  of  which  murder 
^  as  committed,  but  it  was  not  shown  that  they  were 
in  the  house  in  which  the  dacoity  was  committed  at 
the  time  the  murder  took  place,  and  the  evidence,  if 
anything,  pointed  to  a  contrary  conclusion,  it  was 
heldf  that  the  accused  could  not  properly  be   con- 
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victed  under  s.  396,  but, only  under  s.  395,  of  the 
Penal  Code.     Queen-Empress  v.  Umrao  Singh 

I.  L.  B.  16  AIL  437 


12. 


Dacoity         with 


murder— Penal  Code  {Act  XLV   of   1860),  ss.    395, 
396 — Ingredients  necessary   to  constitute   the  offence 
— Causing  of  death  or   hurt,  etc.,  not  for  the  purpose 
of  committing  theft.     The  first  essence  of  an  offence 
under  s.  396  of  the  Penal  Code  is  that  the  dacoity 
is  the  joint  act  of  the  persons  concerned,  and  the 
second  essence  of  the  offence  is  that  the   murder 
is  committed  in  the  course   of    the    commission 
of  the    dacoity  in    question.     The    essence  ot  the 
offence  of  robbery   involved   in  the  offences  under 
ss.  395  and  396  is  that   the   offender   for   the   end 
of  committing  theft  or  carrying  away  or  attempting 
to  carry  away  properties  obtained  by  theft,  volun- 
tarily causes  or  attempts  to  cause  to  any  person 
death,  or  hurt,  or  wrongful  restraint,  or  fear  of 
instant  death  or  of  instant  hurt  or  of  instant  wrong- 
ful restraint.    When  several  persons  are  found  to 
have  attacked  and  assaulted  some  other  person  or 
persons,  not  for  the  purpose  of  carrjring  out  the  ob- 
ject of  looting  property,  but  quite  independently 
of    it,    the    main    element   which  constitutes   the 
offence  under  s.   395,   read   with   s.  396,    Indian 
Penal  Code,  is  wanting,  and  there  can  be  no  con- 
viction of  the  accused   for  that  offence.     Kinq- 
Emperor  v.  Mathura  Thakur  (1901) 

e  C.  W.  N.  72 


18. 


Dacoity  in    the  course  of 


which  murder  is  committed — Penal  Code 
{Act  XLV  of  1860),  s.  396— Facts  necessary  to 
establish  the  offence.  When  in  the  commission  of  a 
dacoity  murder  is  committed,  it  matters  not  v.  hether 
the  particular  dacoit  charged  under  s.  396  of  Act 
XLV  of  1860  was  inside  the  house  where  the  dacoity 
is  committed  or  outside  the  house,  or  whether  the 
murder  was  committed  inside  or  outside  the  house  so 
long  only  as  the  murder  was  committed  in  the  oom> 
mission  of  that  dacoity.  Queen- Empress  v.  Umrao 
Sinfjh,  I.  L.  R.  16  All.  437,  distinguished.  Quben- 
Empress  v.  Teja     .         .        I.  L.  B.  17  AIL  86 


14. 


Using    deadly  weapon    in 


dacoity  or  robbery— ^Pcna/  Code  {Act  XLV 
of  1860),  s.  397.  A  conviction,  under  s.  397  of 
the  Penal  Code,  of  using  a  deadly  weapon  whilst 
engaged  in  the  commission  of  robbery  or  dacoity 
is  equally  good,  whether  the  number  of  thieves 
be  five  or  under.     Queen  v.  Dwabka  Aheer 

2  W.  B.  Cr.  49 


15. 


Commission      of    grievous 


hurt  in  the  course  of  a  dacoity — Penal  Code 
{Act  XLV  of  1860),  ss.  397,  34— Person  liable 
under  s.  34,  liable  also  under  s.  397.  Held,  that 
the  words  "  such  offender  '*  in  s.  397  of  the  Indian 
Penal  Code  include  any  person  taking  part  in  the 
dacoity  who,^hough  he  may  not  himself  have  struck 
the  blow  causing  the  grievous  hurt,  is  nevertheless 
liable  for  the  act  by  reason  of  s.  34  of  the  Code. 
QuBBN-E»rPRE3S  V.  Mahabir  Tiwari 

.    I.  Ii.  B.  21  All.  263 
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16. 


Attempt— Pewai     Code      {Act 


XLV  of  1S60),  ss.  397,  511— Attempt  to  commit 
dacoity — Use  of  arms  in  endeavouring  to  effect 
escape — Conviction  under  what  section  to  he  recorded. 
Where  several  persons  were  found  endeavouring  to 
break  into  a  house,  and  some  of  them,  being 
Armed,  used  violence,  but  only  in  attempting  to 
«scape  being  arrested  :  Hdd,  that  they  could  not 
properly  be  convicted  under  s.  397,  read  with 
fi.  511,  of  the  Indian  Penal  Code.  Queen  y.  Koonee, 
7  W.  E.  Gr.  48,  referred  to.  Queen- Empress  v. 
Bbni  (1900)        .         .         .     I.  L.  R.  23  All.  78 


17. 


Penal  Code  {Act 


XLV  of  1860),  s.  402 — Assembling  for  the  purpose 
of  committing  dacoity — Evidence.  Several  persons 
were  found  at  11  o'clock  at  night  on  a  road 
just  outside  the  city  of  Agra,  all  carrying 
arms  (guns  and  swords)  concealed  under  their 
clothes.  None  of  them  had  a  license  to  carry 
arms,  and  none  of  them  could  give  any  reason- 
able explanation  of  his  presence  at  the  spot 
under  the  particular  circumstances.  Held,  that 
these  persons  were  rightly  convicted  under  s. 
402  of  the  Indian  Penal  Code  of  assembling 
together  with  intent  to  commit  dacoity.  The 
Deputy  Legal  Remembrancer  v.  Karuna  Bais- 
tohi,  I.  L.  B.  22  Calc.  164 ;  Balmakand  Bam  v. 
Ghansam  Bam,  I.  L.  B.  22  Calc.  391 ;  and  Queen- 
Empress  V.  Papa  Sani,  I.  L.  B.  23  Ma6.  159,  refer- 
red to.     Queen-Empeess  v.  Bholtj  (1900) 

I.  L.  R.  23  All.  124 

F18.'» 


^^  Possession  of  stolen  pro- 
perty—PewaZ  Code  {Act  XLV  of  1860),  ss.  395, 
411 — Charges  of  dacoity  and  receiving  stolen 
property — Charge  to  jury — Possession  of  stolen 
property — Misdirection.  On  the  trial  of  an 
accused  before  a  Judge  and  jury  at  a  Court  of 
Session,  for  dacoity  and  receiving  stolen  pro- 
perty, the  Judge,  in  his  charge  to  the  jury,  ' 
directed  them  that  the  fact  of  a  stolen  shirt 
having  been  found  in  possession  of  the  accused  two 
months  after  the  dacoity,  was  sufficient  to  justify 
them  in  convicting  the  accused  of  the  dacoity. 
Held,  on  appeal,  that  this  was  a  misdirection. 
Whether  the  possession  of  the  stolen  property  was 
recent  enough  to  warrant  a  conviction  for  the 
substantive  offence  was  a  matter  entirely  for  the 
jury,  and  should  not  have  been  put  to  them  in  the 
positive  way  which  the  Judge  adopted.  Guzzala 
Hanuman  v.  Emperor  (1902) 

I.  L.  R.  26  Mad.  467 
DAMAGE. 

— special — 

See  JuRisDicTic*  op  Civil  Court — 
Public   Ways,    obstruction   of. 

See  Right  of  Suit — Obstruction  to 
Public  Highway. 

^ threatened —  ^ 

See  Injunction — Special  Cases — Ob- 
struction OR  Injury  to  Rights  of 
Property     .     L  L.  R.  24  Calc.  260 


VOL.   II. 


DAMAGE— cowcZe?. 

to  premises  let. 

See    Landlord    and    Tenant — Damage 
TO  Premises  let. 

DAMAGES. 

Col. 

1.  Suits  for  Damages — 

(a)  Breach  of  Contract      .         .     3070 

(b)  Tort 3081 

2.  Measure  and  Assessment  of  Da- 

mages— 

(a)  Breach  of  Contract   .    .  3099 

(b)  Tort 3118 

3.  Remoteness  of  Damages        .         .  3128 

4.  Rent  Suits,  Damages  in         .         .  3132 

See  Account    .      I.  L.  R.  29  Bom.  107 

See    Admiralty       or    Vice-Admiralty 
Jurisdiction    I.  L.  R.  29  Gale.  402 

See  Assignment    I.^L.  R.  36  Calc.  345 

See  Bengal  Tenancy  Act,  s.  68. 

9  C.  W.  N.  122 

See  Carriers  and  Carriers  Act,  s.  6. 

See  Cause  of  Action. 

10  C.  W.  N.  107 

See  Civil  Procedure  Code,  1882,  s.  424. 
I.  L.  R.  26  All.  220 

See  Civil   Procedure   Code,    1882,  ss. 

568,  623    £1.     I.  L.  R.  31  Bom.  381; 

L.  R.  34  I.  A.  115 

See  Contract — Breach  of  Contract. 

9  O.  W.  N.  147 
I.  L.  R.  35  Calc.  683 

See  Contract  Act,  1872,  ss.  23,  27. 

I.  li.  R.  29  Bom.  107 

See  Contract  Act,  1872,  s.  73. 

I.  Ii.  R.  32  Bom.  165 

See  Contract  Act  (IX  of  1872). 

I.  L.  R.  30  Calc.  865 

See  Costs — Special  Cases — Divorce. 

I.  L.  R.  28  Calc.  84 

See  Defamation   I.  L.  R.  28  Calc.  794 

See  Easement  .     I.  L.  R.  35  Calc.  661 

See  Evidence     .         .  13  C.  W.  N,  501 

See  HuNDi        .         .      9  C.  W.  N.  841 

See  Interest — Damages. 

See  Judicial  Officers,    liability  of. 

See  Judicial  Officers'   Protection  Act 
(1906)     .         .  I.  L.  R.  30  Bom.  241 

See  Jurisdiction  I.  L.  R.  32  Calc.  602 

See    Jurisdiction     of    Civil    Court — 

Abuse,   Defamation,  and  Slander. 
See  Lease        .    I.  L.  R.  33  Calc.  203 

5e2 


(     3073     ) 


DIGEST  OF  CASES. 


(     3074    ) 


DAMAGES— cowff?. 

See  Landlord  and  Tenant. 

9  C.  W.  N.  96 
12  C.  W.  N.  1059 

See  Limitation  Act,  1877,  Sch.  II,  Arts. 

23,   24,  29,    30,  32,  36,  39,  40,  42,    48 

and  49. 
See    Limitation    Act,    1877,    Sch.    TI, 

Art.  120     .         .         5  C.  W.  N.  356 

See  MAiiicious  Prosecution. 

12  C.  W.  N.  817 

See  Master  and  Servant. 

See  Mesne  Profits — Assessment  in 
Execution,  and  Suits  for  Mesne 
Profits        .     I.  L.  B.  28  Calc.  540 

See   Misjoinder  I.  L.  B.  26  Bom.  259 

See  Negligence  .  I.  L.  B.  24  Mad.  36 
I.  L.  B.  33  Bom.  393 

See  Nuisance     .         .     9  C.  W.  N.  612 

I.  L.  B.  32  Calc.  697 

I.  Ii.  B.  31  Ail.  444 

See  Onus   of   Proof — Damages. 

See  Opium  Act,  s.  9. 

I.  L.  B.  24  Calc.  691 

See  OuDH  Rent  Act. 

I.  Ii.  B.  26  All.  299 

See  Police  Act,  1861,  s.  42. 

I.  Ii.  B.  26  AU.  220 

See  Principal  and  Agent — Authority 
OF  Agents     .    I.  L.  B.  30  Calc.  207 

See  Railway  Company. 

I.  Ii.  B.  27  Bom.  844 
I.  L.  B.  36  Calc.  819 

See  Railways  Act. 

I.  L.  B.  33  Bom.  703 

See  Slander     .    I.  L.  B.  28  Calc.  552 

See  Small  Cause  Court — Mofussil — 
Jurisdiction — Damages. 

See   Small    Cause    Court,    Mofussil — 

Jurisdiction — Government,         suits 

against        .      I.  L.  B.  17  Calc.  291 

I.  Ii.  B.  18  Mad.  395 

See  Small  Cause  Court,  Presidency 
Towns — Jurisdiction — Damages  for 
Breach  of  Contract. 

I.  Ii.  B.  19  Mad.  304 

See  Special  or  Second  Appeal — Small 
Cause  Court  Suits — Damages. 

See  Tort         .         .      10  C.  W.  N.  724 

12  C.  W.  N.  973 

I.  Ii.  B.  36  Calc.  1021 

See  Vendor  and  Purchaser — 

Breach  of  Contract. 

7  C.  W.  N.  905 

Invalid   Sales — Purchaser   with 

knowledge         of         LI^BILITY         TO 

Partition   .  I.  L.  B.  26  Bom.  519 


DAMAGES— con/e?. 


ses- 


assessment  of— 
See  Contract     .  I.  L.  B.  36  Calc.  354 
See  Libel       .        I.  L.  B.  36  Calc.  883 
See  Malicious  Prosecution. 

I.  Ii.  B.  36  Calc.  27» 

—   measure  of,  ■when  raiyat  dispos- 


See  Mesne  Profits — Mode  of  Assess- 
ment AND  Calculation. 

6  C.  W.  3Sr.  732 

—  non- liability  of  banian  for— 

See  Lien        .        I.  L.  B.  30  Calc.  937 

—  special — 

See    Right    of    Suit — Obstruction    of 
Public  Highway  .     5  O.  W.  N.  285- 


suit  for — 


^ee  Contract — Breach  of  Contract. 

See  Contract     .     I.  L.  B.  32  Calc.  9a 

See  Criminal  Procedure  Code,  s.  145. 

9  C.  W.  N.  862 

See  Defamation  .  I.  L.  B.  34  Calc.  48 

See  Landlord  and  Tenant. 

I.  Ii.  B.  34  Calc.  458 

See  Municipality    I.  L.  B.  31  Bom.  37 

See  Negligence  .  I.  L.  B.  31  Bom.  381 

See  Railway  Company. 

I.  L.  B.  29  All.  228 

See  Suit  for  Costs. 

I.  Ii.  B.  32  Calc.  429 

1.  SUITS  FOR  DAMAGES, 
(a)  Breach  of  Contract. 
Breach  of  contract  to     put 


lessee  in  possession.  A  suit  will  lie  for  damages 
sustained  by  a  lessee  by  his  lessor's  breach  of  con- 
tract to  put  him  in  possession  of  a  portion  of  the 
property  of  which  he  granted  the  lease.  Fireen- 
gee  SnioH  V.  Ahmed  Hossein    .        7  W.  B.  22 

2.  Liability  to  repay 

consideration-money — Cause  of  action.  Defendants 
for  a  consideration  granted  to  plaintiffs  a  lease  of 
certain  ohurs,  which  were  an  accretion  to  a  zamin- 
dari,  and  had  been  in  possession  of  Government, 
but  were  at  the  time  under  temporary  settlement 
with  the  defendants.  Subsequently  defendants 
sold  their  zamindari  to  a  third  party,  reserving 
to  themselves  the  chur.  Ultimately  it  was  ordered 
by  the  Commissioner  of  Revenue  that  the  churs 
should  be  settled,  not  with  defendants,  but  with 
the  purchasers  (the  third  party),  as  appertaining 
to  the  zamindari.  Defendants,  having  thus  become 
unable  to  give  plaintiffs  possession,  were  sued  for 
a  refund  of  the  premium  or  consideration-money 
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DA'NLAG'ES—contd. 

1.  SUITS  FOR  DAMAGES— con<(?. 

(a)  Breach  of  Contract — contd. 

Held,  that  it  was  the  duty  of  the  defendants  to  take 
steps  to  call  in  question  the  decision  of  the  Com- 
missioner, and  that  their  manager's  admission  of 
their  liability  to  repay  the  premium  with  interest 
put  an  end  to  any  claim  for  damages  for  the  ori- 
ginal breach  of  contract,  and  constituted  a  fresh 
•cause  of  action  from  which  limitation  ran.  Brojo 
Nath  Paul  Chowdhry  v.  Bimola.  Soondureb 
DossiA 15  W.  K  298 


3. 


Suit  by  partner  of  lessee  for 


illegal  ejectment  where  he  was  not  a  party 
to  the  contract  of  lease.  Where  a  person  be- 
comes surety  for  the  due  performance  by  the  lessee 
of  the  obligations  contained  in  a  lease  for  a  term 
of  years,  and  afterwards  becam?  a  partner  with  the 
lessee,  and  the  lessor  ejected  the  lessee  before  the 
expiration  of  the  lease  : — Heldf  that  a  suit  would  lie 
by  the  surety  for  damages  arising  from  the  illegal 
ejectment,  although  the  surety  was  not  a  party  to 
the  original  contract  with  the  lessor.  Burroda 
Kant  Roy  v.  Ram  Tunnoo  Bose 

7  W.  R.  P.  C.  51 

S.C.    BXTRDAKANTH      ROY     V.      AlUK    MuNJOOREE 

Dassiah  ...         4  Moo.  I.  A.  321 


4. 


Tenant's  right  to  compensa- 


tion  for  eviction — Acquisition  of  land.  Gov- 
ernment took  for  public  purposes  a  quantity  of  land, 
which  included  four  cottahs  leased  by  M  to  plaint- 
iff as  the  site  of  an  iron  foundry.  Proceedings  with 
a,  view  to  compensation  were  duly  laid,  pursuant 
to  Act  VI  of  1857,  and  the  arbitrators  awarded  a 
sum  for  the  whole  land  and  premises,  of  which  sum 
they  gave  plaintiff  a  small  part,  and  the  rest  to  M. 
Plaintiff,  who  did  not  appear  before  the  arbitrators, 
brouofht  a  suit  to  reimburse  himself  for  loss  sus- 
tained by  having  been  turned  out  of  his  holding,  and 
•deprived  of  the  machinery,  etc.,  of  his  foundry. 
Held,  that  M  as  lessor  was  not  answerable  for  plaint- 
iff's eviction,  or  for  damages  on  any  other  ground. 
MiNTo  V.  Kalee  Churn  Doss         .     8  W.  R.  327 


5. 


Neglect  of  tenants   to    pay 


road  cess  or  public  works  cess — Bevg.  Act  X 
of  1871,  s.  25—Bmy.  Act  VIll  of  1869,  s.  44. 
Tenants  are  liable  in  damages  for  neglect  to  pay 
road  and   public   works  cesses.     Saroda  Prosad 

•OaNGOOLY    r.  PROSUNNO    COOMAR    SaNDIAL 

I.  L.  R.  8  Calc.  290  :  10  C.  L.  R.  223 


e. 


Breach  of  contract  in  com. 


jpleting  purchase — Earnest-money,  right  to  re- 
cover. D  contracted  to  sell  to  P  a  piece  of  land  for 
*  R4,500,  of  which  he  received  R700  as  earnest- 
money.  A  contract  was  drawn  up,  by  which  D 
agreed  to  execute  and  register  a  bill  of  sale,  and 
deposit  a  part  (R  1,800)  of  the  price,  and  P  was  to 
execute  a  bond  for  R2,000,  to  bear  interest  con- 
ditioned for  the  payment  of  that  sum  by  a  fixed 
date,  the  transaction  to  be  completed  within  a 
epecified   period.     D   was   ready   and   willing   to 


DAMAGES— cow<<?. 

1.  SUITS  FOR  DAMAGES— confi. 

(a)  Breach  of  Contract — contd. '\ 

perform  his  part  of  the  contract  by  the  time  named, 
but  finding  that  P  would  not  complete  the  pur- 
chase, but  demanded  back  the  earnest- money, 
he  sold  the  property  to  a  third  party  for  R3,800. 
P  then  sued  to  recover  the  earnest-money  and 
damages.  Held,  that  P  was  bound  to  show  that 
the  circumstances  were  such  as  to  give  him  an 
equitable  right  to  have  back  the  earnest-money, 
and  that,  had  it  not  been  deposited,  D  could  have 
justly  sued  for  damages  to  the  extent  of  the  loss 
incurred  by  the  second  sale,  and  therefore  P  was 
not  entitled  to  recover  the  R700.  Rajcoomar 
Roy  Chowdhry  v.  Debendronarain  Roy 

15  W.  R.  41 

7.  Contract  for  sale  of  immove- 

able  property — Breich  of  such  contract — 
Damages — Costs  of  suit — Title  to  he  made  by  vendor. 
On  the  8th  October  1884,  the  defendant,  who  was 
executrix  of  one  M,  contracted  to  sell  to  the  plaint- 
iff a  house  in  Bombay  for  R5,351  ;  the  contract 
to  be  completed  within  two  months.  The  plaintiff 
paid  R500  as  earnest-money  at  the  date  of  the  con- 
tract, and  the  remainder  of  the  purchase- money 
was  to  be  paid  on  the  execution  of  the  conveyance. 
In  October,  November,  and  December,  the  plaint- 
iff's solicitors  applied  to  the  defendant  for  the 
title-deeds,  in  order  that  the  conveyance  might  be 
prepared  ;  and  on  the  6th  December,  the  defendant 
through  her  solicitors  replied  that  she  was  ready 
and  willing  to  execute  the  conveyance,  but  could 
not  find  the  title-deeds.  The  plaintiff's  solicitor 
then  requested  to  be  furnished  with  an  abstract 
of  title,  or  a  statement  of  the  defendant's  title  to  the 
house,  and  then  they  would  consider  what  could 
be  done.  No  reply  to  this  letter  being  received, 
they  wrote  again  on  the  10th  December  1884, 
stating  that  the  time  for  completing  the  contract 
had  expired ;  and  giving  formal  notice  that,  if  the 
defendant  did  not  send  the  abstract  or  statement 
of  title  within  two  days,  proceedings  would  be 
taken  to  compel  specific  performance  and  to 
recover  damages.  In  reply  to  this  letter,  the  de- 
fendant's solicitors  wrote  on  the  11th  December 
1884,  stating  that  the  defendant  had  searched  for 
the  title-deeds,  but  had  been  unable  to  find  them, 
but  that,  as  soon  as  they  were  found,  they  would  be 
handed  over.  In  the  meantime,  they  were  in- 
structed to  state  that  the  property  was  mortgaged  to 
M  (of  whose  will  the  defendant  was  executrix) 
and  one  K  ;  that  K  had  agreed  to  convey  the  pro- 
perty in  question  to  the  defendant ;  and  that  the 
deed  of  conveyance  was  being  prepared.  They 
further  stated  that,  if  the  plaintiff  wished  to  accept 
a  conveyance  without  the  old  title-deeds,  the 
defendant  was  willing  to  indemnify  him  against  all 
claims  to  the  property ;  but  if  he  was  not  prepared 
to  do  so,  the  defendant  was  willing  to  pay  back 
the  earnest-money  to  him  and  to  rescind  the  con- 
tract. On  the  13th  December  1884,  the  plaintiff's 
solicitors  wrote  that  they  could  not  advise  the  plaintiff 
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DAMAGES— confef. 

1.  SUITS  FOR  "DAMAGES— contd. 

(a)  Breach  op  Contbact — contd. 

to  take  the  mere  conveyance  ofEered,  but  if  the 
defendant  would  deposit  the  purchase-money  in 
a  bank  in  the  joint  names  of  the  plaintiff  and  de- 
fendant until  tlie  title-deeds  were  found,  the  plaint- 
iff would  complete  the  purchase  at  once.  They 
further  stated  that  the  plaintiff  decUned  to  rescind 
the  contract,  and  would  hold  the  defendant  res- 
ponsible for  loss  and  costs  incurred  by  the  delay. 
Further  correspondence  ensued,  and  a  suit  was 
filed  on  the  20th  February  1885  praying  for  specific 
performance  and  B500  damages,  or  that  the  de- 
fendant should  pay  to  the  plaintiff  the  sum 
of  R2,500  damages,  and  refund  the  R500  earnest- 
money.  It  subsequently  transpired  that  the 
title-deeds  were  with  K,  the  co-mortgagee,  and 
they  were  set  forth  in  the  defendant's  affidavit 
of  documents  filed  in  July  1885.  The  defendant, 
after  the  suit  was  filed,  sold  the  property  to  one 
J,  and  Kf  the  co-mortgagee,  joined  in  the  con- 
veyance to  him.  Held,  that  the  case  was  governed 
by  Flureau  v.  Thornhill,  2  W.  Bl  1070,  and  Bain 
V.  Fothergill,  7  Eng.  db  Ir.  Ap.  268,  and  that  the 
plaintiff  could  not  recover  damages  for  the  loss  of 
his  bargain.  The  defendant  had  offered  to  do  all 
that  lay  in  her  power  to  carry  out  her  contract, 
and  the  case  of  Engell  v.  Fitch,  L.  R.  4  Q.  B.  659, 
did  not  apply.  Pitamber  Sundarji  ?j.  Cassibai 

I.  L.  B.  11  Bom.  272 


8. 


Bights  of  renter  of    abkari 


farm — Madras  Abkari  Act  {Madras  Act  III  of 
1864),  s.  6 — Eight  of  Collector  to  close  shops  in- 
cluded in  the  renter's  contract — Collector's  orders 
modified  hy  Board  of  Revenue.  The  plaintiff  rented 
from  Government  an  abkari  farm,  on  terms  which 
reserved  certain  powers  of  control  to  the  Collector, 
and  obtained  a  license  under  the  Abkari  Act. 
He  did  not  manage  the  shops  in  the  contract  area 
himself,  nor  obtain  separate  licenses  for  their 
management  by  others.  The  Collector  made  orders 
which  were  subsequently  modified  by  the  Board  of 
Revenue,  directing  the  closing  of  certain  shops 
which  the  plaintiff  had  sublet  and  directing  that 
others  should  not  be  opened.  It  was  found  that 
the  Collector's  orders  were  not  in  excess  of  the 
powers  reserved  to  him  under  the  contract,  and 
that  they  had  not  been  issued  arbitrarily  or  other- 
wise than  in  good  faith.  In  a  suit  for  breach  of 
contract  and  for  damages  occasioned  to  the  plaint- 
iff by  these  orders : — Held  the  plaintiff  was  not 
entitled  to  recover  Secretary  of  State  for 
India  v.  Choyi    .         .        I.  L.  B.  14  Mad.  82 

9.  Breach  of  covenants  for  title 

— Voluntary  settlement — Consideration.  Though, 
under  the  English  law,  damages  may  be  recovered 
for  breach  of  covenants  for  title  contained  in  a 
voluntary  settlement  of  such  a  character  as  to  be 
ineffectual  without  the  assistance  of  a  Court  of 
equity,  and  which  assistance  a  Court  of  equity 
would  refuse  to  a  volunteer,  yet  this  depending 


DAMAGES— confrf. 

1.  SUITS  FOR  DAMAGES— confcf. 
(a)  Breach  of  Contract — contd. 
on  the  principle  of  Enghsh  law,  that  a  document 
sealed  and  deUvered  imports  consideration,  wliich 
principle  does  not  hold  as  between  Hindus,  it  is 
open  to  a  defendant  to  show  that  the  plaintiff  is 
suing  on  a  contract  for  which  there  was  no  consi- 
deration other  than  natural  love  and  affection, 
which  cannot  be  made  the  ground  of  a  suit 
for  damages.  Raju  Balu  v.  Krishnarav  Ram- 
CHANDRA        .         .         .      I.  Ii.  B.  2  Bom.  273 


10. 


Befusal  to  deliver  up  child 


under  order  of  Court — Civil  Procedure  Code, 
1859,  s.  192.  S.  192,  Act  VIII  of  1859,  only  ap- 
plied to  suits  for  damages  for  breach  of  contract, 
and  did  not  authorize  damages  for  refusal  of  a 
mother  to  comply  with  an  order  of  Court  to  deUver 
up  her  daughter.     Raj  Beotjm  v.  Reza  Hossein 

[2  W.  B.  78 

11.  Omission   to    sue  on  bond 

pledged  as  security.  Hdd.,  that  a  suit  will  not 
lie  for  damages  against  the  holder  of  a  bond  pledged 
as  security  for  his  omission  to  sue  on  that  bond 
within,  the  period  of  limitation.  Makijnd  Lalt. 
V.  Raghoput  Doss      ...        2  Agra  83 

12.  — Breach  of  contract  not  to 

sell  to  stranger — Co-sharers — Specific  peyially. 
When  one  of  two  co-sharers  in  a  property  violates 
a  secret  engagement  between  them  by  selling  to  a 
stranger,  the  other  cannot  claim  a  specific  penalty, 
but  has  his  remedy  in  an  action  for  damages. 
TosoDooK  HossEiN   V.   Meajan 

W.  B.  1864,  337 

13.  Sale  of  estate  on  default  of^j 
some  co-sharers  in  payment  of  revenue — 
Suit  hy  co-sharer  for  damages  hy  sale  at  inadequate* 
price.  A  suit  will  not  Ue  between  joint  owners  of 
an  undivided  estate  for  damages  sustained  by  tho 
plaintiff,  by  the  sale  of  the  estate  at  an  inadequate^ 
price,  in  consequence  of  the  default  of  the  defend- 
ants in  paying  their  share  of  the  Government  r<'\  - 
enue.     Odoft  Roy  v.  Radha  Pandey 

7  W.  B.  72 


14. 


Joint     undivided 


proprietor — Co-sharer.  No  suit  for  damages  as 
between  joint  owners  on  undivided  estates  will  Ue  in 
consequence  of  the  sale  of  the  whole  estate  through 
the  default  of  one  or  more  of  such  owners  in  paying 
their  shares  of  the  Government  revenue.  Lallaii 
Ramesshur  Stnoh  v.  Lallah  Btssen  Doval 

I.  L.  B.  1  Calc.  406  :  25  W.  B.  150 


15. 


False        representation — 


Breach  of  contract — Husband  signing  bond  for  wife 
witJwut  authority — Cause  of  action.  Where  a 
husband  writes  and  signs  a  bond  in  the  name  of 
his  wife,  there  is  a  tacit  or  implied  contract  by  him 
that  he  had  authority  to  do  so.  If  he  had  not  au- 
thority, his  conduct  amounts  to  misrepresentation, 
and  the  obhgee  may  sue  for  damages  for  breach 
of  contract  or  for  false  representation.  Anony- 
mous        .  ...      18W.  B.249 
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DAMAGES— coniti. 

1.  SUITS  FOR  DAMAGES— cowfrf. 
(a)  Breach  of  Contract — co7itd. 


16. 


Won-attendance     at     feast 


after  accepting  ixLvitatioii— Suit  for  price  of 
unconsumed  fooi.  Persons  accepting  an  invitation 
to  an  entertainment  at  their  neighbour's  house  and 
afterwards  failing  to  attend  cannot  be  held  Hable  to 
a  suit  for  damages  for  the  price  of  the  food  uncon- 
sumed on  account  of  their  absence.  Kalai  Hal- 
DAR  V.  Kyamuddi        .         •         -23  W.  K.  417 


17. 


Suit  after  criminal  prose- 


cution— Cheating — Return  of  money  hy  Criminal 
Court  as  compensation.  Defendant,  having  con- 
tracted to  sell  two  boats  to  plaintiff  for  Rfi4,  re- 
ceived the  consideration-money,  but  did  not  deUver 
t\iQ  boats  to  the  plaintiff,  who  prosecuted  him  for 
cheating  in  the  Criminal  Court.  The  Magistrate 
convicted  him  of  cheating,  and  ordered  the  money 
which  had  been  obtained  by  it  to  be  returned  to 
plaintiff.  Plaintiff  then  sued  in  the  Small  Cause 
Court  for  the  value  of  the  boats  and  for  damages 
for  non-deUvery  of  the  boats.  Held,  that  the  suit 
would  not  He.  Prohlad  Tewar  Manjee  v.  Deb 
NarainGhose         .         .         .        18  "W.  11.247 

18.  -  Agreement   to  purchase — 

Notice — Agreement  to  purchase — Failure  to  do  so.  In 
an  agreement  made  by  the  defendant  with  the 
plaintiffs,  it  was  expressly  and  unconditionally  pro- 
vided that,  on  his  failure  to  pay  the  consider^tion- 
money  and  complete  the  purchase  by  the  date  fixed, 
it  should  be  open  to  the  plaintiffs  to  sell  the  property 
to  a  third  person.  The  defendant  having  failed  to 
perform  the  agreement,  plaintiffs  sold  the  property 
to  a  third  person,  and  sued  the  defendant  for  re- 
covery of  damages,  calculated  on  the  difference  be- 
tween the  price  at  which  he  had  agreed  to  i)urchase 
and  the  price  at  which  they  iiltimately  sold.  Held, 
that  the  suit  was  maintainable,  without  a  notice  to 
the  defendant  calhng  upon  him  to  fulfil  his  part  of 
the  contract  and  intimating  that  on  his  faihng 
to  do  so  they  would  sell  the  property.  Tukun 
Singh  v.  Honuman  Das  (1902)   .  7  C.  W.  M".  108 

19.  Executory  contract — Muni- 
cipality— Bombay  District  Municipal  Act  Amendment 
Act  {Bom.  Act  II  of  1884),  s.  30 — Breach  of  executory 
contract — Binding  character.  In  a  suit  for  damages 
for  breach  of  an  executory  contract,  it  is  open  to  the 
defendant  to  show  that  it  is  not  binding  on  him 
inasmuch  as  it  is  not  binding  on  the  plaintiff. 
Ahmedabad  Municipality  v.  Sulemanji  Ismalji 
(1903)        .         .         .         I.  Ii.  R.  27  Bom.  618 

20.  —  Proof — Proof  of  inferiority  of 

quality — Examination  of  samples  from  portions  of 
bulk — Method  of  ascertaining  damages — Method 
established  and  recognized  in  the  trade.  In  a  suit  for 
damages  by  a  purchaser  of  goods  on  the  ground  of 
their  being  below  the  guaranteed  standard  of  quali- 
ty, if  it  is  clear  from  the  evidence  that  such  is  not 
the  usage,  it  is  not  necessary  for  the  plaintiff  to 
prove  the  alleged  inferiority  in  quality  by  an  ex- 
amination of  the  entire  bulk :  an  examination  of  a 


DAMAGES— confer. 
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(a)  Breach  of  Contract — contd. 

fair  number  of  samples  taken  from  different  por- 
tions of  the  bulk  is  sufficient  for  the  purpose.  In 
a  case  of  this  class,  if  the  method  of  ascertain- 
ing damages  appears  to  be  established  and  re- 
cognized in  the  trade,  the  plaintiff  need  not  show 
how  he  has  dealt  with  the  goods  deUvered  to  him, 
and  whether  he  has  suffered  any  and  what  loss  by 
reason  of  the  goods  not  being  up  to  the  warranted 
standard.  Boisogomoff  v.  Nahapiet  Jute  Com- 
pany (1902) 

I.  Ii.  R.  29  Calc.  323 ;  s.c.  6  C.  W.  W.  495 


21. 


Continuous  cause  of  action 


— Agreement — Restraint  of  trade — Contract  Act  {IX 
of  1872),  ss.  23  and  27 — Transfer  of  business 
to  a  limited  Company — Effect.  Held,  that  whether 
or  not  a  High  Court  in  India  could  award 
damages  in  respect  of  a  continuing  cause  of  action, 
up  to  the  date  of  its  decree,  subsequent  successive 
accruals  of  an  obligation  to  contribute  to  a  fund 
could  not  be  treated  as  falling  within  that  descrip- 
tion, and  could  not  be  awarded  in  a  suit  where  they 
had  accrued  due  subsequently  to  its  institution.. 
Teaser  and  Company  v.  The  Bombay  Ice 
Manufacturing  Company  (1905) 

I.  L.  R.  29  Bom.  107 

22. License  to  work   in    forest 

— Damages,  suit  for — Breach  of  contract — Con- 
struction of  contract — Verbal  agreement,  contempora- 
neous— Evidence  Act  {I  of  1872),  ss.  91  and  92,  proviso 
(2).  One  of  two  defendants  in  consideration  of 
advances  made  to  him  by  the  plaintiff  for  the  pur- 
pose of  paying  the  cost  of  obtaining  the  lease  of  a 
forest  in  the  name  of  his  son,  the  other  defendant, 
made  an  agreement  with  the  plaintiff  that  "  when 
my  son  returns  I  will  make  him  to  arrange  for  you 
in  some  way  or  other  (or  by  any  means)  to  go  on 
working  the  forest  within  the  years  for  which  writ- 
ten permit  has  been  obtained."  The  son  was  not  a 
party  to  the  agreement.  Held,  in  a  suit  for  dam- 
ages for  breach  of  contract  in  not  giving  the  working 
of  the  forest  to  the  plaintiffs,  that  on  its  true  con- 
struction the  agreement  contemplated  the  making 
of  a  contract  for  working  the  forest  only  on  the 
return  of  the  son  and  left  all  terms  to  be  then  ar- 
ranged ;  and  the  plaintiff  was  entitled  only  to  re- 
covery of  the  advances  with  interest.  An  alleged 
contemporaneous  verbal  arrangement  as  to  the 
rates  the  plaintiff  was  to  pay  for  working  the  forest 
was  held  not  to  be  proved  ;  and  qucere,  whether,  if 
proved,  evidence  of  it  would  have  been  admissible 
with  reference  to  s.  91  of  the  Evidence  Act,  Maung 
Shwe  Oh  v.  Maung  Tun  Gyaw  (1903) 

I.  L.  R.  32  Calc.  96 

S.C.  9  C.  W.  M".  147 

L.  R.  3lr  I.A.  188 

23.  - Carriers — Contract    to    carry 

partly  by  river  and  partly  by  land — Liability 
of  carriers — Damages — Divisible  contract — Car- 
riers   Act    {III  of  1865),  ss.    3  to  5,  8— Railways 
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Act  {IX)  of  1890,  8.  75— Excepted  articles — Mis- 
description of  goods.  In  a  suit  for  damages  for  loss 
of  goods  carried  partly  in  steamers  of  one  com- 
pany and  partly  by  trains  of  another,  the  plaintiff 
failed  to  declare  the  value  and  description  of 
the  goods  as  required  under  the  provisions  of  the 
Can-iers  Act  and  the  Railways  Act : — Heldy  that 
80  far  as  the  journey  is  by  river,  the  Steamer 
Company  is  entitled,  as  regards  the  acts  of  its 
agents  and  servants,  to  the  protection  afforded  by 
the  provisions  of  the  Carriers  Act,  and  so  far  as  the 
journey  is  by  rail,  it  is  similarly  entitled  to  claim 
the  protection  afforded  by  the  Railways  Act. 
Le  Gonteur  v.  The  London  and  South- Western 
Railway  Company,  L.  R.  1  Q.  B.  54,  and  Baxendale 
v.  The  Great  Eastern  Railway  Company,  38  L.  J.  Q. 
B.  137,  referred  to.  Naranq  Rai  Agarwalla  v. 
Rivers  Steam  Navigation  Company,  Ld.    (1907) 

I.  Ii.  B.  34  Calc.  419 


24. 


Wrongful  dismissal — Dam- 


ages, suit  for — Calcutta  Municipal  Act  {Beng. 
Ill  of  1899),  ss.  15,  63  to  65— Chairman,  power 
of,  to  appoint  officers  on  salaries  below  SlOO — 
General  Committee,  annual  sanction  by — Ultra  vires. 
The  provisions  of  s.  15  of  the  Calcutta  Municipal 
Act  do  not  apply  to  the  appointment  of  municipal 
officers  and  servants  whose  appointments  are  ex- 
pressly provided  for  by  Chapter  VI  of  the  Act. 
Under  s.  65  of  the  Act  the  Chairman  may  appoint 
officers  and  servants  on  a  salary  below  R200  a 
month,  but  such  appointment  is  subject  to  an  an- 
nual sanction  by  the  General  Committee  ;  any  ap- 
pointment made  outside  the  terms  authorised  by 
the  section  is  ultra  vires.  Kedar  Nath  Bhandary 
V.  The  Corporation  of  Calcutt\  (1907) 

L  Ii.  B.  34  Calc.  863 


(6)  Tort. 

25.   Damage  by  wrongful   act 

'—Malice — Injury  to  Legal  right.  In  the  case  of 
damage  occasioned  by  a  wrongful  act,— r».€.,  an  act 
which  the  law  esteems  an  injury, — the  same  remedy 
by  action  lies  against  the  doer,  whether  the  act  was 
his  own,  spontaneous  and  unauthorized,  or  whether 
it  was  done  by  the  order  of  Government.  Malice  is 
not  a  necessary  ingredient  to  the  maintenance  of 
the  action.  It  is  essential  to  an  action  in  tort  that 
the  act  complained  of  should,  under  the  circum- 
stances, be  legally  wrongful  as  regards  the  party 
complaining,  that  is,  it  must  prejudicially  affect 
him  in  some  legal  right :  merely  that  it  will,  how- 
ever directly,  do  him  harm  in  his  interests,  is  not 
enough.     Roofrs  v.  Rajkndro  Dutt 

2  W.  B.  P.  C.  51 :  8  Moo.  L  A.  103 

26.  Abetment  of  tort— Damages 

for  wrongful  taking  of  moveable  property.  In 
actions  of  wrong,  those  who  abet  the  tortious 
acts  arc  equally  liable  with  those  who  commit  the 
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wrong.  Regard  being  had  to  the  constitution  of 
the  Courts  of  this  country,  which  are  Courts  of 
justice,  equity,  and  good  conscience,  a  decree- 
holder  should  be  reimbursed  damages  for  the  time 
during  which  he  is  kept  out  of  possession  by  the 
wrongful  act  of  another  party,  whether  his  claim 
for  subsequent  damages.be  male  in  the  execution 
of  the  first  decree  or  in  a  regular  suit.  Where  a 
decree  is  for  the  delivery  of  moveable  property  and 
states  the  amount  to  be  paid  as  an  alternative 
if  delivery  cannot  be  had,  the  goods  must  be  deli- 
vered if  capable  of  delivery,  but  if  not  capable  of 
delivery,  then  assessed  damages  should  be  paid. 
Kasheb  Nath  Koobr  v.  Deb  Kristo  Rama- 
noojDass         ....      16W.  B.2i0 

27.  - Suit  for  damag 38  after  de- 
cree declaring  act  wrongful,  a  suit  wui  not 
lie  for  daoiAges  apirt  trom  tae  caiiss  of  action 
out  of  which  the  damages  arises.  Mawomfd  Aboo 
V.  Lalla  BissEssrjR  Dval         .      21  W.  B.  154 


28. 


Suit  brought  without  rea- 


sonable or  probable  cause— /"aAt/tp  up  suit 
after  it<<  institution.  In  the  cAse  of  a  suit  brought 
without  any  reasonable  or  probable  cause,  where  a 
third  party  came:  into  the  suit  an  J  carried  it  on  from 
the  very  first, — that  it  to  say,  while  an  app  c  ktioii  to 
sue  in  forma  pauperis  w&s  pending, — the  inter- 
venor's  conduct  was  helJ  to  amount  to  causing  the 
suit  to  be  institute!  as  well  as  to  carrying  it  on,  and 
he  was  held  liable  to  damages  for  its  institution. 

GOLAR   CHASb  NOWLUCKHA  V.   jEEnTT>T   ToOMARRR 

BiBEB 24  W.  B.  437 


29. 


Order  made  by  Magi«^trate 


without  jurisdiction  on  bona  fide  appiija- 
tlOTl  —Liiab.lUy  for  damagej.  No  uicin,  acting  \vith 
goo.i  faith,  and  believing  that  he  has  a  ground  for 
doing  so,  should  be  held  liable  becau<K),  upon  hb 
application,  a  Magistrate  makes  an  order  which,  it 
afterwards  turns  out,  ought  not  to  have  been  made. 
Whore  certain  inhabitants  of  a  village  which  was 
flooJel  applied  to  the  Magistrate  to  open  a  bund 
and  let  out  the  water,  and  the  Magistrate  without 
jurisJiction  made  an  order  that  the  bund  should  be 
cut,  and  the  bund  was  cut  b>  police  officers  j  Held, 
that  the  applicant »  « -re  not  liable  for    lamaees. 

PUHEEAQ  SiNOH  V.  JofJ^SSTTR  SUHAYE  8  W.  B.  Ill 

30.  Order  of  Magistrate  as  to 

nuisaice  — /nyarj/  caused  bif  or-ier —Criminal 
troctdure  Code  {Act  XX  V  of  1861),  s.  308.  Where 
a  M'igistrate  has  male  an  order  under  s.  3)8  of 
Act  XXV  of  1801,  the  party  aggrieved  thereby 
cannot  sue  the  parties  who  instituted  the  proceed- 
ings before  the  Magistrate  for  damages,  unless  he 
can  show  that,  in  t^^Uing  such  proceedings,  they 
were  actuated  by  malicious  motives  against  him, 
or    intended   wrongfully   to   injure  him.     CniNTA- 

MOKI  BaPOOLEE  v.   Dig  AMBER   MlTTKR 

2  B.  Ii.  B.  S.  N.  15 
s.c.  10  W.  B.  409 
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Haraprasad    Roy    Chowdhry    v.    Digamber 
MiTTER  .         .         .       2  B.  li.  R.  S.  N.  15 


31. 


Damages   caused    by   civil 


^action — Costs — Malicious  suit.  No  action  is  main- 
tainable for  damages  occasioned  by  a  civil  action, 
even  though  brought  maliciously  and  without 
reasonable  and  probable  cause  :  nor  will  an  action 
lie  to  recover  costs  awarded  by  a  Civil  Court.     Shiv  - 

SHANKAR  v.    GOVINDLAL  PaRBHUDAS 

I.  L.  R.  1  Bom.  467 


32. 


Wrongful  distraint  of  cattle 


— Cattle  Trespass  Act,  111  of  1867,  s.  14— Suit 
where  remedy  under  Act  is  barred.  Where  a  person 
whose  cattle  have  been  illegally  distrained  fails  to 
take  advantage  of  the  remedy  provided  by  s.  14, 
Act  III  of  1857,  he  is  not  thereby  prohibited  from 
bringing  an  action  for  damages  in  a  Civil  Court. 
NoMAZ  MoLLAH  V.  Lall  Mohun  Taoadgeer 

15  W.  R.  279 

33. 


Suit    for  compensation  for 

■wrongful  seizure  of  cattle — Cattle  Trespass 
Act  {1  of  1871) — Jurisdiction  of  Civil  Court.  A 
suit  for  compensation  for  wrongful  seizure  of  cattle 
will  lie  in  a  Civil  Court,  the  provisions  of  Act  I  of 
187  \  being  no  bar  to  such  a  suit.  Nornaz  Mollah 
V.  Lall  Mohan  Tagadgeer,  15  W.  R.  279,  approved 
of.  Aslem  v.  Kolla  Dnrzi,  2  C.  L.  R.  344,  dis- 
sented from.  Shuttrughon  Das  Coomar  v. 
Hokna  Showtal     .         .     I.  L.  R.  16  Calc.  159 


34. 


Secretion  of  estate   papers 


•by  one  of  joint  owners.  A  joint  owner  who 
secretes  the  estate  paper,  and  thereby  deprives  his 
joint  owners  of  the  means  of  collecting  the  rents  and 
other  debts  due  to  them,  is  liable  to  be  sued  for 
damages.  Pittumber  Doss  v.  Rtjtton  Bullub 
Doss  .         .         .  W.  R.  1864, 213 

35.  Eefusal  to  allow^  pleader  to 

appear.  A  pleader  caiuiot  sue  ior  damages  against 
the  JNlagistrate  for  not  allowing  him  to  appear  for 
a  complainant  at  an  enquiiy  under  s.  180,  Criminal 
Procedure  Code,  1801,  as  he  has  no  right  to  appear 
at  such  an  enouiry.     Bindachari  v.  Dracxjp. 

8  Bom.  A.  C.  202 


38. 


Refusal  of  master  of  ship 


to  sign  bills  of  lading.  The  reiusal  of  a  master 
of  a  ship  to  sign  bills  ol  lading  otherwise  than  with 
an  endorsement  as  to  the  damage  claimed  is  a  wrong 
that  may  be  fully  compensated  for  in  damages. 
Grasemann  v.  Littlepage 

3  W.  R.  Ree.  Ref.  1 


37. 


Fraudulent  transfer  of  pro- 


perty— Sale  without  authority.  Where  the  plaii  t- 
iff's  property  had  been  fraudulently  traiisf erred  ; — 
Held,  that  he  was  entitled  to  recover  the  damage 
or  loss  which  he  sustained  on  account  of  such  fmu- 
dulent  transfer  from  the  actual  transferor,  and  from 
the  person  who  was  found  to  have  been  the  prime 
mover  and  instigator  in  the  transaction,  as  well  as 
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from  his  own  agent  who  consented  to  such  transfer, 
and  the  purchaser  who,  being  aware  of  circum- 
stances suflScient  to  create  suspicion,  dealt  with 
the  persons  who  had  no  authority  to  sell.  Whar- 
ton V.  Moona  Lall      .         .  .1  Agra  96 


38.  Persuading  Tvife  to  absent 

herself  from  her  husband— if a^ometiaw  law. 
A  suit  for  damages  is  mainta.inable  by  a  Mussulman 
against  persons  who,  without  lawful  excuse,  have 
persuaded  and  procured  his  wife  to  remain  absent 
from  him  and  live  separately.  A  Mussulman 
lawfully  married  to  a  girl  who  has  attained  puberty 
can  maintain  a  suit  for  damages  against  the  father 
of  the  girl,  and  against  an  alleged  husband  of  the 
girl  for  wrongfully  persuading  her  to  remain  absent 
from  the  plaintiff's  society  and  for  detaining  her 
away  from  him.  Muhammad  Ibrahim  v.  Gulam 
Ahmed 1  Bom.  326 


39. 


Defamation  of  charactsp — 


Dismissal  of  mooktear,  ground  for.  In  an  action  to 
recover  damages  for  defamation  of  character 
brought  by  the  late  mooktear  and  manager  of  a 
parda-nashln  Mahomedan  lady  who  had  in  a  peti  tion 
to  the  Munsif  represented  that  she  had  discharged 
the  plaintiff  from  her  service,  because  he  had  not 
managed  her  properties  honestly,  and  had  been 
guilty  of  misappropriation,  it  appeared  that  the 
plaintiff  had  rendered  no  accounts,  and  had  allowed 
a  year  to  pass  before  resenting  the  libel : — Held, 
by  Kemp,  J.  (Glover,  J.,  dissenting),  that  the  de- 
fendant had  reasonable  grounds  for  making  the 
statement,  and  that,  in  the  absence  of  evidence 
of  malice,  the  suit  was  rightly  dismissed.  Ameen- 
ooDDEEN  Ahmed  v.  Khyroonissa  20  W.  R.  60 

Ekbal  BAHAbooR  V.  Solano     .   2  W.  R.  164 

40. Destruction  of  indigo  plants 

in  execution  of  award — Costs.  A  suit  will 
not  lie  for  damages  sustained  in  consequence  of  the 
destruction  of  indigo  plants  in  execution  of  an 
award  under  s.  15,  Act  XIV  of  1859  ;  nor  for  dam- 
ages in  the  shape  of  the  value  of  kolai  crop,  re- 
covered by  the  decree  of  a  competent  Court ;  nor 
for  costs  awarded  by  a  competent  Court  in  a  poss- 
essory suit  under  the  same  action.  Kenny  v. 
KoLUM  MT7NDLE       .         5  W.  R.  S.  C.  C.  Rof.  1 


41. 


Injury  caused  in  execution 


of  decree — Omission  to  act  legally  by  decree- 
holder.  If  a  decree-holder  has  omitted  to  do  what 
he  is  legally  bound  to  do,  and  has  thereby  caused 
injury,  the    party    injured    may    claim    damages. 

RUZNUDEEN  HOSSEIN  V.  FUZALUN    .    3  W.  R.  120 


42. 


Execution  of  de- 


cree without  jurisdiction — Liability  of  applicant 
for  execution.  Where  a  Court  attempts  to  execute 
a  decree  without  having  jurisdiction  to  do  so,  the 
person  applying  for  that  execution  would  be  liable 
to  bo  sued  for  damages.  Doyle  v.  Dwarkanath 
Chatterjee  .         .         .         .         .  8  W.  R.  89 
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43. 


See  JoYKALEE  DossEE  V.  Chand  Malla 

19  W.  R.  133 

Refusal  to  deliver  idol  for 


■worahip— Bight  to  turn  of  worship  of  idol — 
Cause  of  action.  A  refusal  to  deKver  up  an  idol 
whereby  the  person  demanding  it  was  prevented 
from  performing  his  turn  of  worship  on^  specified 
date,  gives  the  party  aggrieved  a  right  to  sue  for 
damages.  Debendro  Nath  Mullick  v.  Odita- 
CHUBN  MiTLLicK      .         .     I,  L.  R.  3  Calc.  390 

44.  _  Intrusion  on  of^oe— Suit  for 

fees  by  vatandar  joshi  against  intruder.  The  vatan- 
dar  joshi  of  a  village  has  the  right  to  recover 
pecuniary  damages  from  a  person  who  has  intruded 
upon  his  office  and  received  fees  properly  payable  to 
him.     Raja  valad  Shivapa  v.  Krishnabhat 

I.  L.  R.  3  Bom.  232 


45. 


Sale  of  minor's  property — 


Fraud  and  collusion  between  vendors  and  pur- 
chasers— Suit  by  purchasers  against  vendors  when 
sale  is  set  aside.  It  is  not  for  the  public  benefit 
that,  where  two  parties  knowingly  deal  with  the 
sale  and  purchase  of  propei-ty  of  infants  who  have 
not  by  law  the  power  of  sale,  one  of  the  parties 
(the  purchasers)  who  obtain  possession  of  the  pro- 
perty in  a  manner  calculated  to  injure  the  infants 
should  be  able  to  sue  the  other  party  (the  vendors) 
for  damages.  The  Privy  Council  even  refused  to 
give  costs  to  either  party,  considering  them  both 
in  pari  delicto.     BHOOPNAEAiNCHOWBEYr.  Ruohu- 

NATH  GOBIND   RoY      .  .  .      18  W.  R.  230 

46. Leaving  boats    in    such  a 

position  that  they  are  useless  until  river 
rises.  A  party  who  wrongfully  takes  possession  of 
another's  boats  and  places  them  in  such  a  position 
that  without  any  neglect  on  the  part  of  the  owner 
they  become  unserviceable  until  the  ensuing  rainy 
season,  is  responsible  for  the  consequences  of  his 
own  act,  and  is  not  in  any  way  discharged  because 
the  police  make  over  the  boats  to  the  owner  at  a 
time  when  there  is  no  water  in  the  river  and  the 
boats  cannot  be  moved.  Nudiar  Chand  Shaha 
V.  Prannath  Shaha         .         .         .21  W.  R.  8 

47.   Legal  ejectment  of  tenant 

after  he  has  sown  cvo^^— Trespass — Right 
to  possession.  F  accepted  a  lease  from  N  of  certain 
land  and  sowed  it  with  indigo.  B  then  sued  F  and 
Ny  claiming  to  be  maintained  in  possession  of  the 
land  and  the  cancelment  of  the  lease,  and  obtained  a 
decree  on  the  10th  of  January  1873,  and  subse- 
quently to  that  date  entered  upon  the  land  and 
brought  a  portion  of  it  into  cultivation.  F,  alleg- 
ing that  he  was  still  in  possession,  sued  to  recover 
damages  for  trespass  and  injury  to  the  indigo  sown 
by  him  which  was  standing  on  the  ground.  It 
was  held  that  B  was  at  liberty  to  enter  upon  the 
land  and  to  cultivate,  notwithstanding  he  had  not 
taken  out  execution  of  his  decree,  and  that,  if 
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injury  occurred  to  jP  by  J5's  occupation  of  the  land 
under  his  decree,  he  had  no  claim  on  the  latter  for 
damages.     Basfnt  Kawal  v.  Forth  7  N.  W.  47 


48. 


Suit  for   damages  for  re- 


moval of  crop — Defendant  entitled  to  possession 
under  decree  of  a  competent  Court  of  revenue — 
Plaintiff  in  actual  possession  under  an  illegal  de- 
cree of  a  Civil  Court — Trespass.  A  held  a  decree 
of  a  competent  Court  of  revenue  for  possession  of 
certain  land  as  against  B,  and  obtained  under  that 
decree  formal  possession  of  that  land.  B,  however,, 
was  allowed  to  remain  in  such  necessary  possession 
of  the  land  as  was  requisite  to  enable  him  to  remove 
a  crop  which  was  on  the  land.  B  removed  his 
crop,^and  thereafter  sued  in  a  Civil  Court  for  a 
declaration  that  he  was  yl's  tenant  of  the  land 
in  question  holding  occupancy  rights.  A  did  not 
defend  the  suit,  and  the  Civil  Court  passed  a  de- 
claratory decree  in  favour  of  the  plaintiff,  and 
further  proceeded  to  execute  that  declaratory  de- 
cree by  putting  B  in  possession.  Subsequently 
B  sued  A  for  damages  in  respect  of  the  alleged 
removal  by  A  of  a  second  crop,  which  he  asserted 
that  he  (B)  had  sown  upon  the  said  land.  HeJd^ 
that  B  had  no  cause  of  action,  and  that,  even  if  in 
fact  he  had  sown  the  crop  in  respect  'of  whicli  dam- 
ages were  claimed,  he  did  so  at  his  own  peril  and 
as  a  trespasser.  Udit  Narain  Sfngh  v.  Shib 
Rai        .         .         .         .        I.  L.  R.  20  All.  198 


49 


Injury    done     by    raising 


embankment — Trespass — No  proof  of  specific 
loss.  Where  plaintiffs  sought  to  recover  damages 
for  some  injury  done  to  their  property  by  an  em- 
bankment raised  by  defendants,  and  pleaded  that 
on  a  former  occasion,  on  which  they  had  sued  for 
damages  against  the  same  defendants  for  the  same 
trespass,  they  had  obtained  a  decree,  and  that  the 
renewal  of  the  offence  was  a  oontinuaaoe  of  trespass, 
it  was  found  that  the  plaintiffs,  on  whom  the  burden 
of  proof  of  injury  lay,  had  failed  to  sustain  it  by 
proving  specific  loss.  Held,  that  they  were,  there- 
fore, not  entitled  to  a  decree.  Held,  also,  that  the 
precedents  quoted,  in  which  decrees  for  substantial 
damages  had  been  given  on  proof  of  malicious 
trespass,  although  speiiific  injury  had  not  been 
established,  were  inappUcable  to  suits  like  the 
present,  in  which  the  essence  of  the  plaint  was  a 
demand  for  compensation  for  losses  actually 
incurred,  and  in  which  no  hint  was  thrown  out  of 
any  maUce  in  the  alleged  act  of  trespass.  JuoouT 
Lall  Chowdhry  v.  Tasudduck  At,i 

25  W.  R.  548 

50.  Omission     of    witness  to 

appear — Suit  for  damages  against  defaulting 
witness.  Before  a  plaintiff  is  entitled  to  recover  any 
damages  from  a  defaulting  witness  in  a  former  suit, 
he  must  prove  that  he  was  endamaged  by  the  omis- 
sion of  the  defendant  to  appear.  The  mere  failure 
of  the  defendant  to  appear  as  a  witness  is  not,  pef 


(     3087     ) 


DIGEST  OF  CASES. 


(     3088     ) 


DAMAGES— cowirf. 

1.  SUITS  FOR  DAMAGES— con«(^. 

(&)  ToET — conld. 

se,  a  sufficient  proof  of  his  liablity  to  damages. 

DWARKANATH      KOOREE      V.       AnUNDO       ChUNDER 

Sannel    .         .         .     5  W.  R.  S.  C.  C.  Ref.  18 


51. 


Cause     of   action — Suit    for 


damages  caused  by  false  statement  of  witness  in  a 
suit.  No  action  Mill  lie  against  a  witness  for  making 
a  false  statement  in  the  course  of  a  judicial  proceed- 
ing.    Chidambara  v.  Thirumani 

I.  li.  R.  10  Mad.  87 


52. 


Infringement    of     right- 


Damnum  sine  injuria.  A  plaintiff  whose  right  has 
been  invaded  is  entitled  to  some  remedy,  whether 
damage  has  accrued  to  him  or  not.  Ramphul 
Sahoo  v.  Misree  Lall  .         .         .  24  W.  R.  97 


53. 


Actual        loss. 


proof  of.  Proof  of  infringement  of  a  right,  without 
proof  of  actual  loss,  does  not  necessarily  entitle  a 
plaintiff  in  this  coimtry  to  a  verdict  for  nominal 
damages.  Nabakrishna  Mookerjeb  v.  Collect- 
or OF  HooGHLY     .         .     2  B.  Ii.  R.  A.  C.  276 


54. 


Proof  of   conse- 


quent injury.  In  order  to  maintain  an  action  for 
damages  for  the  infringement  of  a  right,  it  is  not 
necessary  to  show  that  there  has  been  any  subse- 
quent injury  consequent  on  such  infringement. 
Ram  Chand  Chuckerbftty  v.  Nuddiar  Chand 
Ghose 23  W.  R.  230 


55. 


Failure  to  prove 


injury.  Where  defendants  infringed  plaintiff's 
legal  right,  and  the  lower  Court  dismissed  the  suit 
with  costs,  on  the  ground  that  plaintiff  had  given 
no  evidence  that  he  had  sustained  substantial  dam- 
age : — Held,  that  the  plaintiff  was  entitled  at  least 
to  a  decree  without  damages  and  costs.     Kallm.- 

PPA  KaUNDAN  v.  VaYAPURI   KA.FNDAN 

2  Mad.  442 


56. 


Infringement  of 


right — Exclusive  right  to  perform  ceremony.  Where 
the  plaintiff  enjoyed  the  exclusive  right  of  breaking, 
on  a  certain  day,  a  curd-pot  in  a  particular  part  of 
the  temple  of  Shri  Vithoba  and  Tukaram  at  Dehu,  it 
was  held  that  the  defendants  breaking  their  own 
curd-pot  on  that  day  in  any  part  of  that  temple  was 
a  violation  of  that  right  entitling  the  plaintiff  to 
damages.  Narayan  Sadanand  Bava  v.  Bal- 
KRiSHNA  Shideshvar     .         .         .9  Bom.  413 

57.  — '- Erection  of  embankment — 

Interest  in  land — Right  of  suit.  A  erected  an  em- 
bankment across  river,  in  consequence  of  which  lands 
let  by  B  to  raiyats  were  overflowed,  and  the  crops 
lost.  The  raiyats  paid  rent  to  B  only  when  crops 
\\ere  reaped  from  the  lands.  Held,  that  B  had  such 
an  interest  as  to  entitle  him  to  sue  A  for  damages. 
Ram  Chandra  Jana  v.  Jiban  Chandra  Jana 

1  B.  L.  R.  A.  C.  203 


58. Erection  of  buildings— i^^grA« 

to  such  buildings.     Parties  are  at  hberty  to  build 
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what  structures  they  please  on  their  own  lands, 
but  if  by  doing  so  they  interfere  with  the  free 
enjoyment  of  their  neighbours'  property,  they  are 
liable  to  damages.  Kassim  Ali  Khan  v.  Birj 
KissoRB     .         .         .  .         .     2  W.  W.  182 

Ram  Rooch  Chowdree  v.  Deokeb  Nundun 

7  W.  R.  169 

Kader  Bfksh  Biswas  v.  Ram  Nag  Chowdhry 

7  "W.  R.  448 


59. 


Trespass — Build- 


ing on  plaintiff^  s  land — Mandatory  injunction — 
Suit  for  further  damages  for  alleged  disobedience  of 
mandatory  injunction — Cause  of  action — Right  of 
suit — Execution  of  decree — Suit  to  enforce  decree. 
The  defendant  having  built  a  wall  on  the  plaintiff's 
land,  the  plaintiff  brought  a  suit  in  which  he  asked 
for  damages  for  the  trespass  and  an  injunction, 
and  a  decree  was  passed  for  damages  and  for  a 
mandatory  injunction,  directing  the  defendant 
within  two  months  to  remove  the  wall,  and  to 
restore  the  plaintiff's  premises  to  their  former 
condition.  Two  years  subsequently  the  plaintiff 
brought  another  suit  for  damages,  alleging  his 
cause  of  action  to  be  the  defendant's  disobedience 
of  the  mandatory  injunction,  and  proving  as  dam- 
ages that  people  were  deterred  from  becoming  hia 
tenants  by  fearing  that,  owing  to  the  defendant's 
previous  action,  the  hillside  on  which  the  plaintiff'* 
premises  were  situate  was  likely  to  fall.  There  was 
no  structural  or  other  damage  done  to  the  plaintiff's 
property  other  than  that  which  was  done  prior 
to  the  commencement  of  the  previous  suit.  Heldy 
that  the  suit  would  not  lie  for  damages  for  non- 
compUance  with  the  mandatory  injunction,  to 
compel  the  performance  of  which  the  plaintiff 
had  his  remedy  in  execution.  Mitchell  v.  Darley 
Main  Colliery  Company,  L.  R.  11  Ap.  Gas.  127, 
distinguished.     Jawitri  v.  Emile 

I.  L.  R.  13  All.  9a 


60. 


Suit  for    injury  done    to 


land  by  former  proprietor.  An  action  for 
damages  will  not  he  against  a  present  proprietor 
for  injury  done  to  the  land  during  the  time  of  the 
former  proprietor.  Collector  op  24-PERGirN- 
nahs  v.  Joynarain  Bose 

W.  R.  P.  B.  17  :  1  Ind.  Jur.  O.  S.  101 

61.  Cutting  timber.    Where  one 


acquires,  by  license,  an  exclusive  right  to  cut, 
and  to  authorize  others  to  cut,  timber  in  a  forept, 
such  right  does  not  vest  in  him  the  timber  in 
the  forest.  He  might  thereby  have  a  right  to  re- 
cover damages  against  any  person  who,  by  cutting 
timber,  should  interfere  \.  ith  his  exclusive  right, 
but  that  would  not  vest  in  him  the  timber  so  cut 
by  others.     Snadden  v.  Mahwine 

2  B.  L.  R.  A.  O.  29a 


62. 


Iiight  and  air — Obstruction  to 


free  use  of  light  and  air.     A  person  is  entitled  tO' 
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the  free  use  of  his  ancient  light  and  air.  When  any 
person  wilfully  and  intentionally  obstructs  that 
light  and  air,  he  is  hable  for  the  removal  of  the 
obstruction.  Money  damages  will  be  no  compen- 
sation for  the  injury.  Mahomed  Ho<?sein  v. 
Jafar  Ali       ....  4  W.  B.  23 

PURAN  MXJDDUCK   V.    OODAY   ChAND   MrTT.LTCK 

3  W.  R.  29 


63. 


Injury  to  land  by  burst- 


ing of  bund.  Suit  for  damages  caused  to  the 
plaintiff's  land  by  the  bursting  of  the  defendant's 
bund.  Held,  that  the  plaintiff  was  not  entitled  to 
damages  if  the  bund  was  made  in  a  lawful  manner, 
and  if  the  breach  was  owing  to  no  fault  of  the  de- 
fendant.    GooRoo  Churn  Mullick  v.  R\m  Dtjtt 

2  W.  R.  43 

64.  Stoppage  of  flow  of  water 

— Prescriptive  right.  A  suit  will  lie  to  estabUah  a 
prescripMve  claim  to  irrigate  from  a  running 
stream,  and  for  damages  caused  by  the  stoppage 
of  the  w  ater  by  the  proprietors  higher  up  the  stream 
erecting  dams  on  their  own  lands.  Buddun 
Thakoor  v.  Sunker  Doss     .     W.  R.  1864, 106 


65. 


—  Obstruction     in     exercise 


of  right  over  water — Question  to  decide  at 
trial  of  suit— Civil  Procedure  Code,  1859,  s.  197, 
A  suit  may  lie  for  damages  for  obstruction  in  the 
exercise  of  a  right  of  usticapio  over  water,  etc., 
although  no  property  in  the  tank,  etc.,  be  asserted. 
And  8.  197  of  the  Code  of  Civil  Procedure  does 
not  apply  to  suits  for  damages  of  this  nature,  and 
consequently  the  question  of  the  amount  of  dam- 
ages must  be  determined  at  the  trial  and  cannot  be 
reserved  for  determination  in  execution  of  the 
•decree.     Ramtuhul  L  \t,t,  ♦».  St^eo  N\th  Singh 

1 TX.  W.  24  :  Ed.  1873,  24 


66. 


—  Cause  of  action — 


Right  to  use  of  water.  In  a  suit  for  damiges  for 
the  demolition  of  a  singha  or  embxnkraent  intended 
to  keep  in  surface  water,  if  the  embankment  was 
situated  on  the  defendant's  land,  such  demolition 
-could  only  be  a  cause  of  action  whrr3  it  not  onlv  in- 
fringed a  definite  right,  but  caused  actinl  dam'iTo. 
Seeta  Ram  v.  Kummeer  Ali        .   15  W.  R.  250 

67.  _ Damage  to  crops 

from  interference  with  right  of  water.  In  a  suit  to 
recover  damages  for  loss  caused  during  the  years 
1862,  1863,  and  18S4  by  defendant's  interference 
with  plaintiff's  right  to  the  flow  of  water  from  a 
-canal : — Held,  with  regard  to  the  loss  sustained  in 
1864,  that  plaintiff's  right  to  recover  depended  upon 
whether  or  not  the  special  damage  claimed  had 
accrued  at  the  time  of  the  bringing  of  the  suit. 

ViSWAMBARA  RaJENDRA  DeVEB  GaRU  V.   S\R\DHI 

€harana  Samantaraya  Garit        .    3  Mad.  Ill 

68.  . __ Use  of  water- 
rights—injury  to  neighbouring  land.  The  defend- 
ant closed  up  the  outlets  of  a  bank  upon   his   own 
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land,  whereby  the  surface  drainage  water  had  im- 
memorially  flowed  from  the  plaintiff's  land  into 
and  over  the  defendant's  land,  and  so  escaped. 
By  reason  of  the  closing  of  these  outlets,  the  water 
was  unable  to  escape,  and  the  plaintiff's  land  be- 
came flooded  and  the  crops  therein  damaged. 
Heldj  that  the  plaintiff  was  entitled  to  maintain  a 
suit  to  recover  from  the  defendant  the  amoimt  of 
damages  he  had  sustained  by  reason  of  the  ancient 
flow  of  the  water  from  his  land  being  thus  impeded, 
Heldf  also,  that  in  a  suit  for  damages  sustained  by 
such  an  act  done  on  the  defendant's  own  land, 
actual  damage  to  the  plaintiff  must  be  shown  in 
order  to  sustain  an  action  ;  and  that  the  liability  of 
the  plaintiff  to  remit  the  rents  of  raiyats  whose 
crops  were  spoiled  was  sufficient  damage. 
Anundmoye  Dasseb  v.  H^meedontssa 

Marsh.  85 : 1  Hay  152 

HLameedonissa  v.  Anundmoyee  Dossee 

W.  R.  P.  B.  22 

69.  Use  of  water- 
rights — Injury  to  neighbouring  land.  A  suit  for 
damages  w  ill  lie  against  a  proprietor  who  pens  back 
the  water  of  a  stream  by  erecting  a  bund  upon 
his  own  land,  so  as  t )  inundate  the  land  of  his  neigh- 
bour, without  his  license  and  consent.  Bechauam 
Chowdhry  v.  Phubnath  Jha 

2  B.  Ii.  R.  Ap.  58 


70. 


Abuse 

iamaje. 


or      thraataning 
Dxm\^e'i    cannot    be 


words  —SpecuU 

citiim^J  for  m?re  abuse  or  threatening  language. 

PflOOLBASSEB   KOER  V.    PaRJUN   SiN^T 

12  W.  R.  339 

Chundurnath  Dhttr  v.  Issurrer  Dossee 

18  W.  R.  531 


71. 


Abuse    and     defamation — 


Mtdice — Estimation  of  damijes.  if  defamitory 
expressions  are  used  under  such  circumstances  as  to 
induce  in  the  plaintiff  reasonable  apprehension 
that  his  reputation  has  been  injured,  and  to  inflict 
on  him  pain  consequent  on  such  belief,  the  plaintiff 
is  entitled  to  recover  damigss  without  actual  proof 
of  loss  sustained.  Vindictive  damigis  should  not 
be  award3d,  and  a  distinction  should  bo  drawn  in 
awarding  damages  when  the  dafendmt  acts  from 
carelessness,  and  when  he  acta  miliciously.  In 
the  latter  case  the  plaintiff  is  entitled  to  full  com- 
pensation for  the  pain  suffered,  and  in  the  form  or 
to  a  sum  sufficient  to  establish  his  innocence  of  the 
charges  made.     Pabvathi  v.  Mvnn\r 

I.  Ii.  R.  8  Mad.  175 

For  further  authorities  on  this  point, — 

See  Cases  Under  Jurisdiction  op  Civil 
Court — Abuse,  Defamation,  ^  and 
Slander. 

^eeCASBS  UNDER  Slander. 
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72. 


(6)  Tort — contd. 
Injury      to 


reputation- 


Malicious  prosecution.  Damages  may  be  recovered 
for  injury  to  one's  reputation.  Ramjeebun  Moo- 
KERJEE  V.  WooMA  Churn  Hajrah  .  7  W.  E.  117 


73. 


False      charge' 


Where  a  false  charge  led  to  a  party  being  prevented 
going  to  his  house  until  he  had  furnished  bail,  he 
was  held  to  have  suffered  inconvenience  and  loss  of 
reputation,  for  which  an  award  of  R20  as  damages 
was  not  unreasonable.  Madhub  Chunder  Strcar 
V.  Banee  Madhtjb  Roy        .         .     15  W.  B.  85 


74. 


Dijjiculty  of  as- 


sessing damages — Injury  short  of  loss  of  caste. 
The  difficulty  of  assessing  the  amount  of  the  dam- 
ages, or  the  risk  of  numerous  actions  of  the  kind  in 
the  Civil  Courts,  forms  no  ground  for  dismissing  a 
suit  for  damages  for  injury  done  to  a  plaintiff' >s 
social  position  and  estimation,  if  a  legal  ground  of 
action  is  shown.  A  plaintiff  may  be  entitled  to 
substantial  damages  for  being  beaten  with  a  shoe, 
notwithstanding  that  he  may  not  have  lost  his 
caste,  or  sustained  a  pecuniary  loss  or  physical 
injury  by  the  act  complained  of.     Bhyratt  Per- 

SHAUD  V.   ISHARRE  .  .  .3  N.  W,  313 


75. 


Public      exhibi- 


tion of  effigy  of  person — Suit  for  damages  for 
defamation  of  character.  Making  and  pubUcly 
exhibiting  an  effigy  of  a  person,  calling  it  by  the 
person's  name,  and  beating  it  with  shoes,  are  acts 
amounting  to  defamation  of  character  for  which 
a  suit  for  recovery  of  damages  will  lie.  Pitfmbar 
Dass  v.  Dwarka  Pershad         .       2  W.  B.  435 


76. 


Injury  to     per- 


sonal honour  and  character  A  party  whose  con- 
viction before  a  Criminal  Court  is  reversed  on 
appeal,  and  he  himself  released  from  confinement, 
cannot  maintain  a  suit  against  the  complainant 
for  damages  to  his  personal  honour,  unless  he  can 
prove  that  the  complainant  had  no  reasonable  and 
probable  cause  for  makinsj  the  complaint  and 
charge.    Koibatoollah  v.  Motee  Peshakur 

13  W.  E.  276 

77.  Wrongful  attachment- 
Trespass — Bond  fides.  A  jttdgment-credi|;or  who 
attaches  property  which  does  not  belong  to  his 
judgment-debtor  commits  a  trespass,  for  which  he  is 
responsible  in  damages,  even  though  he  may  have 
acted  without  malice  and  mistakenly.     Damodhar 

TULJARAM    V.    LaLLU    KhUSALDAS 

8  Bom.  A.  C.  177 

78.  Liability  of  de- 
cree-holder for  wrong'vl  exe'^tUion.  Without  proof 
of  mala  fides,  the  judgment-creditor  is  rrypo  sible 
in  damages  to  any  person  whose  prv»perty  oe  wrong- 
fully causes  to  be  attached  in  execation  of  hi^  (te  '.ree. 
RuQNOR  V.  Suif  jheeb  Sinoh       .       5  N.  W.  211 

Kanai  Prosao  Boss  v.  Hira  Chand  Manx; 

5  B.  L.  B.  Ap.  71 


DAMAGES— c(m/<^. 

I.  SUITS  FOR  DAMAGES— conic?. 
(6)  ToET — contd. 

SXJBJAN   BiBEE   V.    SaRIUTFLLA 

3  B.  L.  B.  A.  C.  413 

79-  Cases     reviewed. 


Cases  which  decide  that  a  person  whose  propertv  has 
been  wrongfully  seized  by  the  Court,  or  wrongfully 
seized  and  sold  at  a  Court's  sale  as  that  of  the 
judgment-debtor,  is  entitled  to  recover  damages 
from  the  execution-cred^or  at  whose  instigation 
the  property  has  been  so  seized  or  so  seized  and 
sold,  reviewed.  Kalf  bin  Visaji  v.  Damodhar 
GoviND 9  Bom.  92 


80. 


Attachment      of 


property  of  third  person — Liability  of  execution- 
creditor  for  wrongful  seizure  in  execution  of  decree. 
There  is  not  any  universal  rule  that  a  judgment- 
creditor  is,  or  that  he  is  not,  liable  in  suit  for  a 
wrongful  seizure  or  for  injury  to  the  goods  while 
under  seizure.  His  hability  must  depend  upon  the 
circumstances  of  the  case,  i.e.,  upon  the  fact  whether 
the  wrongful  seizure  or  the  injury  is  the  result  of  his 
own  conduct ;  for  instance,  if  the  judgment- 
creditor  personally  or  his  authorized  agent  {e.g. 
his  pleader)  apply,  under  s.  214  of  the  Civil  Pro- 
cedure Code,  for  the  attachment  of  property  which 
is  specially  designated  in  that  application,  and  if  the 
Court  grant  its  warrant  for  the  seizure  of  that  parti- 
cular property,  and  the  officer  of  the  Court  execute 
the  warrant,  and  the  property  be  not  that  of  the 
judgment-debtor,  the  judgment-creditor  would  cer- 
tainly be  hable  for  that  wrongful  seizure,  and  the 
officer  of  the  Court  could  justify  under  the  watTant, 
and  would  not  be  liable  so  long  as  he  kept  within 
the  duty  expressly  prescribed  for  him  by  it.  But  if 
the  application  of  the  judgment-creditor  were  for  a 
general  attachment  under  s.  218  of  the  Code,  and  the 
Court  took  no  such  security  from  him  as  it  might 
take  under  that  section,  and  if  the  Court  granted 
a  general  warrant  for  the  attachment  of  the  move- 
able property  of  the  judgment-debtor,  and  the  offi- 
cer of  the  Court,  without  any  suggestion  to  that 
effect  from  the  judgment-creditor  or  his  agent, 
beyond  a  general  direction  to  execute  the  warrant 
were  to  seize  property  not  belonging  to  the  judg- 
ment-debtor, the  judgment-creditor  would  not  be 
responsible.  Qucere  :  Whether,  under  such  circum- 
stances as  those  last  mentioned,  the  officer  of  the 
Court  would  be  responsible.  Vana  Jagannathji 
V.  Hata  DiPAJi     ....    11  Bom.  46 

81. Penalty — Com- 
pensation— Proof  of  malice.  Certain  hundees, 
which  V  A  <i;  Go.  had  discounted  for  P,  having 
been  dishonoured  by  the  drawers,  V  A  ds  Co.  sued 
P  for  the  value  of  the  bills,  and  applied,  under  s.  81, 
Code  of  Criminal  Procedure,  to  have  certain  pro- 
perty attached  before  judgment  as  belonging  to  P. 
An  attachment  having  been  ordered,  M  and  J  ob- 
jected by  petition  that  the  property  belonging  to 
them,  and  not  to  P,  upon  which  V  A  <b  Co.  applied 
to  have  them  made  co-defendants  in  the  regular. 
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DAMAGES— cowfi. 

1.  SUITS  FOR  DAMAGES— contd. 

(b)  ToBT — contd. 

suit  which  had  been  brought  against  P,  on  the 
ground  that  they  {M  and  J)  and  P  were  partners  in 
trade.  The  decision  in  the  suit  released  the  pro- 
perty on  the  ground  that  there  was  no  such  part- 
nership, and  that  the  property  belonged  exclusively 
to  M  and  J.  M  and  J  then  sued  V  A<Ss  Go.  to  recover 
damages  sustained  by  their  goods  under  the  above 
attachment  and  profits  foregone  during  the  stop- 
page of  their  trade  by  the  tortious  acts  of  the  de- 
fendants. Held,  that,  as  F  -4  <fc  Co.  had  made  the 
attachment  most  carelessly  and  recklessly,  and 
without  sufficient  or  reasonable  ground  for  assum- 
ing M  and  J  to  be  partners  of  P,  they  were  rightly 
amerced  in  damages.  Hdd,  also,  that  their  act,  hav- 
ing been  one  done  without  a  probable  cause,  was 
such  as  to  evince  a  malicious  motive  on  their  part, 
and  that  damages  in  such  a  case  should  be  in  the 
nature  of  a  penalty  as  well  as  of  a  compensation. 
Held,  further,  that  "plaintiffs  were  not  bound  to 
release  their  property,  and  it  was  no  defence  to 
their  claim  for  damages  to  say  that  they  might 
have  done  so  by  giving  security,  nor  could  their 
decUning  to  do  so  shift  the  responsibility  of  the 
illegal  acts  of  the  defendants.  Valaet  At.t  Khan 
V.  Matadeen  Ram         .         .         .13  "W.  R.  3 

82.  Attachment  before 

judgment  without  sufficient  cause.  Where  a  Court 
orders  attachment  of  a  defendant's  property  after  it 
is  satisfied  that  he  is  about  to  remove  or  dispose  of 
it  with  intent  to  obstruct  or  delay  the  execution 
of  the  decree,  it  must  be  presumed  that  there  was 
good  and  sufficient  cause  for  the  plaintiff  having 
moved  the  Court  to  do  so,  even  though  the  suite 
resulted  unsuccessfully  ;  and  unless  the  contrary 
can  be  estabUshed,  damages  cannot  be  claimed. 
Dhuemo  Narain  Sahf  v.  Sbeemutty  Dassee 

18  W.  R.  440 


83. 


Attachment  made 


contrary  to  order.  When  a  proper  application  for 
process  has  been  made  and  a  proper  order  granted, 
the  officer  of  Court  cannot  be  considered  to  be  the 
agent  of  the  person  for  whose  benefit  the  process  of 
the  Court  has  issued.  Nor  is  such  person  responsi- 
ble for  the  mistake  or  misconduct  of  the  officer, 
unless  he  or  his  servants  have  personally  interfered 
and  directed  the  action  of  the  officer.  Where,  in 
a  suit  for  damages  for  wrongful  attachment,  it 
appeared  that  the  defendant,  in  execution  of  a 
decree  against  a  boat-owner,  had  obtained  an 
order  for  attachment,  by  prohibitory  order  under 
s.  234  of  Act  VIII  of  1859,  of  certain  boate  which 
had  been  hired  by  the  plaintiff  to  take  a  cargo  to 
Calcutta,  and  they  were  wrongly  attached  under 
B.  233  by  actual  seizure  and  detention,  during  which 
one  of  them  sank  and  was  lost : — Hdd,  that,  unless 
it  could  be  shown  that  the  defendant  or  his  servants 
personally  interfered  and  caused  the  officer  of  Court 
to  attach  the  boats  by  actual  seizure,  he  was  not 
liable  for  damages.  Doolar  Chand  Sahoo  v. 
Ram  Sahoy  Bhugqut  24  W.  R.  139 


DAMAGES— conirf. 

1.  SUITS  FOR  DAMAGES— cowfd. 


(6)  Tort — contd. 


84. 


Attachment      of 


property  of  third  person  under  general  warrant  of 
execution.  Where  A  seizes  property  in  attachment 
of  a  decree  which  had  been  obtained  by  his  own 
judgment-debtor,  and  there  is  nothing  to  show  that 
that  decree  was  sold  to  B,  and  A  is  not  proved  to 
have  acted  maUciously  or  without  probable  cause, 
A  is  not  Uable  to  5  in  a  suit  for  damages.  The 
seizure,  moreover,  having  been  made  under  the 
order  of  the  Court,  the  defendant  was  not  Uable  for 
what  was  done  under  the  Court's  order.  Semble  : 
Whether,  if  a  judgment-creditor  applies  for  a  gene- 
ral warrant  of  attachment  of  all  the  defendant's 
property  under  s.  214,  and  under  it  causes  property 
of  a  third  person  to  be  seized  as  property  of  the 
defendant,  he  is  not  Uable  to  such  third  person. 
Joykalee  Dassee  v.  Ghandmalla  .  9  W.  R.  133 

85.  Warrant  of  exe- 
cution. A  party  is  not  Uable  to  damages  in  respect 
of  an  attachment  under  a  warrant  issued  by  a  Court. 
Rajbullub  Gope  v.  Ishan  Chandra  H\zr\h 

7  W.  R.  355 

86. Permission  to  use 


property  attached — Principles  in  action  of  tort. 
The  proposition  that  a  man  whose  possession  \^as 
xmlawf uUy  invaded  by  a  ^^  rongful  attiichment  ought 
to  have  given  effect  to  that  invasion,  because  it  was 
made  under  colour  of  legal  process,  by  removing 
the  lock  of  his  own  store-house,  is  untenable  ;  and 
though  the  plaintiff  might  have  received  permis- 
sion to  use  his  own  property,  he  was  neither  bound 
to  accept  the  permission  so  accorded  to  him,  nor, 
if  he  had  accepted  it,  would  he  have  lost  his  right 
of  action,  and  he  was  entitled,  at  the  very  least,  to 
a  judgment  for  nominal  damages.  The  principle 
ordinarily  appUcablo  to  actions  of  tort  is  that  the 
plaintiff  is  never  precluded  from  recovering  ordinary 
damages  by  reason  of  his  failing  to  prove  the 
Bpooial  damage  he  has  laid,  unless  the  special  da- 
mage is  the  gist  of  the  action.  Le  Breton  v.  Ennis, 
4  Moo.  P.  C.  323  (as  to  the  as3essra'3at  of  dam- 
ages), foUowed.  MoDTJN  Mohun  Doss  v.  Gokul 
Doss         .         .         .         .        5  W.  R.  P.  C.  91 

10  Moo.  I.  A.  583 
•       1  Ind.  Jur.  N.  S.  269 


87. 


Omission         to 


claim  compensation  under  Civil  Procedure  Code, 
1859,  s.  88.  The  omission  to  apply  for  compen- 
sation under  s.  88,  Act  VIII  of  1859  (assuming 
that  section  to  be  appUcable  to  the  present  case), 
does  not  bar  a  regular  suit  for  compensation  for 
iUegal  attachment ;  and  the  fact  that  security  was 
not  given,  by  which  release  of  the  property  might 
have  been  obtained,  does  not  affect  the  right  of  suit 
for  the  improper  attachment.  Further,  that,  under 
the  circumstances,  the  attachment  being  needless 
and  unjustifiable  and  without  due  authority  of  law, 
the  award  of  damages  was  fair  and  unquestionablo. 
Daniel  v.  Mohctn  Bibeb    .        .    1  Agra  104 
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88. 


1.  SUITS  FOR  DAMAGES— co»«(Z. 
(6)  Tort — contd. 

Transfer  of  decree — Subse- 


quent attachment  in  execution  against  transferor — 
Eight  to  compensation.  A  transferred  a  decree  to 
B,  who  recovered  part  of  the  amount  due  under  it, 
•and  was  prevented  from  recovering  the  rest  by  an 
attachment  of  the  decree  in  execution  proceedings 
against  A.  Held,  that  A  was  hable  to  pay  com- 
pensation  to    B.      PUTHIANDI   MaMMED    V.    AVALIL 

MoiDiN        .         .         .      I.  Ii.  R.  20  Mad.  157 

89    Wrongful  injunction — Civil 

Procedure  Code,  1859,  s.  96  {1877-82,  s.  497)— Com- 
pensation for  Injunction.  S.  96  of  the  Civil  Proce- 
dure Code,  1859  (s.  497  of  1877-82),  allowed  the 
power  of  bringing  a  suit  for  damages,  leaving  that 
remedy  to  those  who  did  not  wish  to  take  advant- 
age of  the  remedy  provided  by  that  section.  Wil- 
son V.  Kanhya  Sahoo  ;       .         .11  "W.  B.  143 


90. 


Civil    Procedure 


•Code,  1859,  ss.  92,  96 — Compensation  for  Injunction — 
Cause  of  action.     A,  having  brought  a  suit  against 
B,  obtained  and  issued,  on  the  24th  July  1868,  an 
injunction  against  him  under  s.  92,  Act  VIII  of 
1859.     The  suit  was,  on  the  18th  of  August  1868, 
•dismissed  ;  but  no  compensation  was  awarded  to  B, 
under  s.  96  of  Act  VIII  of   1859,  in  respect  of 
the  injunction  which  had  been  issued  against  him. 
,A  and  B  both  appealed,   the  former  against  the 
decision  dismissing  his  suit,  the  latter  for  compen- 
sation.    Both  appeals  were  dismissed  on  the  23rd 
November  1869  ;  B's  because  it  was  engrossed  on 
a  stamp  paper  of  the  value  of  eight  annas  only. 
B,  on  the  16th  December  1869,  then  instituted  a 
suit  against  A  in  the  Small  Cause  Court  for  dam- 
ages in   consequence  of    the  injunction   which  A 
had  caused  to  issue  against  him  in  his  suit.     Hdd, 
that  B  was  not  debarred,  by  s.  96  of  Act  VIII  of 
1859,  from  instituting  a  suit  against  A  for  damages, 
there  not  having  been  an  award  of  compensation 
under  that  section.     The  cause  of  action  accrued 
from  the  time  at  which  the  plaintiff  was  first  dam- 
aged   by    the    wrongful   injunction,    continued    as 
long    as   the   injunction    remained   in   force,    and 
limitation  began  to  run  as  soon  as  the  injunction 
was  at  an  end.     Nanda  Kumar  Shaha  v.  Gattr 
Sankar      .      5  B.  L.  R.  Ap.  4 :  13  W.  B.  305 


91. 


Assault — Cause  of  action — ^5- 


sault  on  provocation — Eight  of  suit.  An  assault, 
which  the  defendant  had  committed  on  the  plaint- 
iff upon  some  provocation,  was  found  to  have 
been  of  a  very  gross  character  and  not  altogether 
justified.  Hdd,  that  an  action  for  damages  lay 
against  the  defendant,  and  that  the  fact  that  the 
defendant  had  been  fined  by  a  Criminal  Court 
was  no  bar  to  it.  Akhil  Chandra  Biswas  v. 
Akhil  Chandra  Dey  (1902)     .    6  C.  W.  W.  915 

92.  Trenches  for  foundation — 

Percolation  of  rain-water  through  the  trenches — Injury 
to  the  neighbouring  house.  The  defendant  dug  a 
trench  on  his  land  for  the  f oimdation  of  a  superstruc- 


1.  SUITS  FOR  DAMAGES— conic?. 

(6)  Tort — contd. 

ture  on  his  land.  This  trench  was  close  to,  and  in 
a  line  with,  the  back  wall  of  the  plaintiff's  house. 
The  rain-water  collected  in  the  trench  and  perco- 
lating into  the  foundations  of  the  plaintiff's  house, 
caused  the  back  wall  of  the  plaintiff's  house  to 
subside  and  caused  other  damage.  The  plaintiff 
brought  a  suit  to  recover  damages.  Held,  (i)  that 
the  defendant  had  a  right  to  build  on  his  land  and 
for  the  purpose  of  building  to  make  ditches  for 
foundations  ;  (ii)  that  the  effective  cause  of  the  dam- 
age being  the  percolation  of  the  rain-water,  which 
collected  in  the  trenches  and  caused  the  shrinkage 
of  the  house,  the  defendant  was  not  liable.  Before 
a  person  can  be  held  hable  in  damages  for  injury 
caused  to  his  neighbour's  land  by  water  either  flow- 
ing from  the  former's  land  to  the  latter' s  or  percolat- 
ing from  the  one  into  the  other,  it  must  be  shown 
that  the  water  was  brought  or  collected  on  his  land 
by  him  voluntarily  for  his  own  purposes  in  a  non- 
natural  user  of  it.  Otherwise,  he  is  not  liable. 
MoHOLAL  v.  Bai  Jivkorb  (1904) 

I.  L.  B.  28  Bom.  472 

93.  Slander — Suit     for    damages, 

maintainability  of,  in  the  Civil  Court — Words 
spoken  not  defamatory  to  the  person  bringing 
the  action.  A  suit  for  damages  for  an  alleged 
slander  will  not  lie  in  the  Civil  Court  at  the  in- 
stance of  any  person,  when  the  words  complained 
of  are  neither  defamatory  of  him  nor  have  they 
caused  him  any  injury.  Per  Harington,  J. — ^A 
witness  is  not  entitled  to  claim  privilege  for  a 
slanderous  statement  wantonly  made,  which  is 
neither  an  answer  to  any  question  addressed  to 
him  in  examination  or  cross-examination,  nor  has 
any  connection  at  all  with  the  case  under  trial, 
GiRWAR  Singh  v.  Siraman  Singh  (1905) 

I.  L.  B.  32  Cale.  1069 


94. 


Malicious       prosecution — 


Commencement  of  prosecution  bond  fide — Continuance 
malo  animo — Eeasonable  and  probable  cause — Ques- 
tion of  fact.  The  plaintiff  was  a  member  of  a  joint 
Hindu  family  to  which  a  house  in  Jambusar  be- 
longed. The  tax  in  respect  of  this  house  fell  into 
arrears.  Summary  proceedings  before  a  Magis- 
trate were  instituted  by  the  Municipality  under 
the  District  Municipal  Act.  The  amount  was  paid 
after  the  institution  of  the  proceedings  and  the 
prosecution  ended  without  a  decision  on  the  merits. 
The  plaintiff  brought  this  suit  for  damages  for 
maUcious  prosecution  against  5  defendants,  namely, 
(i)  the  Municipality  of  Jambusar,  (ii)  and  (iii)  the 
members  of  its  Managing  Committee,  (iv)  its  Secre- 
tary, and  (v)  its  Daroga.  The  first  Court  dismissed 
the  suit.  The  lower  Appellate  Court  passed  a  decree 
against  defendants  Nos.  1,  4  and  5  and  awarded 
R55  as  damages  against  them.  On  appeal  to  the 
High  Court : — Held,  that  the  suit  should  have  been 
dismissed  as  against  these  defendants  also,  that 
the  object  of  the  Municipal  Secretary  being  "  to 


(     3097    ) 


DIGEST  OF  CASES. 


(    3098    ) 


DAMAGES— confeZ. 

1.  SUIT  FOR  DAMAGES— confrf. 

(6)  Tort — contd. 

teach  a  minatory  lesson  to  other  defaulters  on  the 
disadvantages  of  non-payment  of   the  tax,"  that 
could  not  be  regarded  as  an  indirect  motive    or  as 
malice  for  the  purposes  of  such  a  suit,  it  being  a 
legitimate  end  of  punishment  to  deter  other  evil- 
doers from    offending  in  the  same  way.     QucBre  : 
Whether  in  such  circumstances   the    Municipahty 
could  in  any    case  be  held  liable  for  the  malice 
imputed    to    its    Secretary.     Held,    further,    that 
the  Secretary  was  no  party  to  the  proceedings  which 
were  instituted  by  or  on  behalf  of  the  Municipality. 
It  was  not  in  his  power  to  determine  whether  pro- 
ceedings should  be  instituted  nor  did  he  institute 
them  in  fact.    Hdd,  as  to  the  Daroga,  that  the  facts 
failed  to  establish  a  suflQcient  ground  for  legal    lia- 
bility.    Though  a  suit  will   lie  for  malicious  cm- 
tinuation  of  proceedings,  it  was  not  shown  that  the 
Daroga  took  any  active  step  after  the  payment,  or 
that  he  preserved  malo  animo  in    the  prosecution  or 
that  he  had  the  intention  of  procuring     per  nefas 
the  conviction  of  the  accused.    Fitzjohn  v.  Mackin- 
der,  30  L.  J.  (C.  P.)  257,  264,  followed.     Munici- 
PALn'Y  OP  Jambusab  v.  Gerjashanker  (15)05) 

I.  Ii.  ;R.  30  Bom.  37 

95.^ False     imprisonment — Suit 

for  damages — Cause  of  Action — Defendant  not  the 
actual  prosecutor — Suit  not  maintainable.  A 
having  been  badly  beaten  was  carried  to  a 
police  station,  where  he  named  X  and  others 
as  the  persons  who  had  attacked  him.  The  police, 
after  making  the  usual  investigation,  arrested  the 
persons  named  by  A  and  sent  them  before  a 
Magistrate,  who  committed  them  all  to  the  Court 
of  Session.  The  result  of  the  trial  was  that  the 
accused  were  all  acquitted.  Held,  that  no  suit 
for  damages  for  false  imprisonment  would  under 
these  circumstances  lie  against  A,  Narasinga  Row 
V.  Muihaya  Pillai,  I.  L.  R.  26  Mad.  362,  followed. 
Balbhaddar  Pandb  v.  Basdeo  Pande  (1900) 

I.  L.  R.  29  AIL  44 


96. 


Defaming  -wife — Damages  for 


loss  of  reputation  caused  by  defaming  a  wife — Suit 
for  slander  brought  hi,  a  husband  whether  maintainable 
— Special  damages — Cau^e  of  action.  A  instil  uted 
a  suit  against  B  for  defamation.  The  words 
used  alleged  unchastity  on  the  part  of  A^a  wife. 
A  alleged  (a)  special  damage,  (6)  that  the  words 
were  defamatory  in  themselves,  (c)  that  he  himself 
was  defamed  and  was  therefore  entitled  to  sue. 
Held,  that  the  wo  ids  used  defamed  A  as  well 
as  his  wife  and  therefore  A  could  maintain  an 
action.  Held,  fur.her,  that  the  words  used  by 
B  were  defamatory  in  themselves  and  did  not 
amoutit  to  mere  verbal  abuse  and  that  there- 
fore A  was  entitled  to  damages  without  proving 
special  damage.  Girish  Chunder  Mitlcr  v. 
Jhatadhari  Sadukhnn,  I.  L.  R.  26  Calc.  653, 
distinguished.  Ibin  Hosein  v.  Haidar,  I.  L.  R. 
12  Cal".  109 :  Trailokha  Nalh  Ghose  v.  Chundra 
Vaih  Dutt,  I.  L.  R.  12  Calr.  424  ;  JogesuHir  Sarma 
v.  Dinaram  Sarma,  3  C.  L.  J.  140  ;  and  Parvathi 


DAMAGES— fonffZ. 

1.  SUITS  FOR  DAMAGES— cotrfi. 

(6)  ToBT— conii. 

V.  Mannar,  I.  L.  R.  8  31  ad.  175,  referred  to.  Held,. 
also,  that  the  cause  of  action  having  arisen  in  the 
mofussil  the  suit  was  not  governed  by  the  rule 
laid  down  in  Bhooni  Moni  Dossi  v.  Natvbar  Biswas,. 
I.  L.  R.  28  Calc.  452.  Sukkan  T^li  v.  Bipad 
Teli  (1906)     .yf  .*BrtC  .     I.  L.  R.  34  Calc.  48 


97. 


Detention  of  goods— Collector 


of  Customs,  powers  of — Counterfeit  trade  mark — False 
trade-description — Sea  Customs  Act  ( VII  of  1878), 
ss.  18, 19A— Merchandise  Marks  Act  {IV  of  1889), 
ss.  10, 11 — Indian  Penal  Code  {Act  XLV  of  1860),  ss. 
28,  480.  It  is  the  duty  of  the  Collector  of  Customs 
as  representing  the  Government  to  stop  from  being 
brought  into  British  India,  goods  coming  within  the 
specification  mentioned  in  s.  18  of  the  Sea  Customs 
Act,  1878,  as  amended  by  the  Merchandise  Marks 
Act,  1889,  inter  alia,  goods  having  applied  thereto  a 
counterfeit  trade-mark  within  the  meaning  of  the 
Indian  Penal  Code  or  a  false  trade  description  within 
the  meaning  of  the  Indian  Merchandise  Marks  Acty 
1889.  The  Collector  has  power  to  detain  such  goods 
although  no  regulations  have  been  framed  by  the 
Governor  General  in  Council  under  s.  19A  (?)  of  the 
Sea  Customs  Act,  1878,  as  amended  by  the  Merchan- 
dise Marks  Act,  1889.  Nemt  Chand  v.  Secretary 
OP  State  for  India  (1907)  I.  L.  R.  34  Calc.  511 

98 Injuries  on  T&ilway—Danwges 

for  injuries  on  railway — Negligence — Accident.     The 
plaintiff  sued  the     defendants,   a   Railway   Com- 
pany, for  damages  for  injuries  sustained  by  him 
when  alighting  from  a  carriage    which    overshot 
the     platform    of    a    station   at     night,   and    the 
evidence    on    the    question    of   what    light    there 
was,  either  natural  or  artificibil,    on    the  night  in 
question    being  conflicting,  it  was  suggested  during; 
the  hearing   of  the    case    on  appeal  and  agreed  | 
to  by  the  counsel  for  the  parties  that  the  Judges  i 
should  visit  the  scene  of  the  accident  under  condi- 
tions  approximating  as  nearly  as  possible  to  those! 
which  prevailed  when  the  plaintiff  met  with  his 
injuries.     This  was  done,  the  Judges  and  the  legal , 
advisers  of  the  parties  went  to  the  station  where  a 
presentation  of  the  scene  and  events  of  the  acci* 
dent  was  gone  through  by  which  the  Judges  were 
enabled   to    make  a  thorough  investigation  of  the 
material    conditions    accompanying    the    accident. 
They  formed  their  own  opinion  on  the  question  of 
the  suflSciency  or  otherwise  of  the  light,  and  gave 
judgment  in  accordance  with  them,  reversing  the 
decision  of  the  Court  which  tried  the  case.     Held, 
that  such  procedure  was  illegal.     The  result  of  it 
was  that  the  appeal  was  decided  not  on  the  testi- 
mony given  at  the  trial  as  to  what  took  place  oa 
the    night  of   the  accident,    but   by   the   Judges* 
observarion  of  what  they  saw  on  another  night  al- 
together ;  and  the  decision  based  on  it  was  set  aside, 
the  judgment  of  the   first  Court   being  restored. 
Kessowji    Issur    v.    Great    Indian    Peninsula. 
Railway   Company   (1007) 

I.  Ii.  B.  31  Bom.  381 ;  L.  R.  34  I.  A.  115 
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DAMAGES— cowfrf. 

1.  SUITS  FOR  DAMAGES— concW. 


99. 


(6)  Tort — condd. 

Injury  by  dogs — Dogs  likely 


to  hite  without  provocation — Injury  by  Dogs  at  a 
jyublic  Recreation- ground — Liability  of  Owner  of 
Dogs — Scienter.  The  defendant's  dogs  which  to 
the  knowledge  of  his  servant  having  the  charge 
of  such  dogs  were  hkely  to  bite  people  without 
provocation,  were  taken  by  such  servant  to  a 
public  recreation-ground.  The  plaintiff,  a  child 
of  seven  years  of  age,  became  frightened  at  the 
dogs  and  cried  whereupon  the  dogs  attacked  and 
bit  him  severely  : — fJeld,  that  the  defendant  was 
liable  in  damages  to  the  plaintiff.  Barnes  v.  Lucile, 
Ltd.,  23  T.  L.  R.  389,  distinguished.  Pbakash 
Kumar  Mtjkeeji  v.  Harvey  (.1909) 

I.  L.  B.  36  Calc.  1021 

2.  MEASURE    AND   ASSESSMENT    OF    DAM- 
AGES. 


1. 


(a)  Breach  op  Contract. 

Suit     for   non- delivery     of 


goods.  In  a  Suit  for  the  non-delivery  of  goods 
agreed  to  be  sold  by  the  defendant  to  the  plaintiff 
in  a  case  where  no  money  has  passed,  the  measure 
of  damages  is  in  general  the  difference  (if  any)  be- 
tween the  agreed  price  and  the  market  value  on  the 
day  when  the  goods  ought  to  have  been  deUvered. 
Sharman  v.  Gotjr  Shah  Bangally  Marsh.  542 

2, Omission  to  specify 

time.  In  an  action  by  a  vendee  against  a  ven- 
dor for  non-performance  of  a  contract  to  deHver 
goods  which  specifies  no  time  for  delivery,  the  mea- 
sure of  damages  is  the  difference  between  the  con- 
tract price  and  that  which  goods  of  a  Hke  descrip- 
tion bore  on  the  lapse  of  a  reasonable  time  for  deU- 
very.     Mansuk  Dass  v.  Rangayya  Chetti 

1  Mad.  162 


3. 


Reasonable      time 


for  delivery.  In  an  action  by  the  vendee  against 
the  vendor  for  breach  of  a  contract  to  deHver  goods 
"  in  two  or  three  days,"  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the 
price  which  similar  goods  bore  on  the  lapse  of  a  rea- 
sonable time  for  delivery,  not  less  than  three  days 
from  the  date  of  the  contract.  Ram  Madauji  v. 
Ranga  Chetti      ....     1  Mad.  168 

Delay      in     deli- 


very of  goods  by  cmrier.  The  damages  claimable 
In  a  suit  against  a  carrier  on  account  of  delay  in 
delivering  goods  are  the  excess  which  is  found  by 
comparing  the  price  of  the  goods  on  the  day  they 
ought  to  have  been  delivered  with  the  price  on  the 
day  when  they  were  dehvered.  Buldeo  Dass 
Nathoo  Mull      ....     2  Agra  132 


5. 


Forbearance       of 


buyer  at  seller's  request.  The  defendants,  by  bought 
and  sold  notes,  contracted,  in  February  1877,  to  sell 
to  the  plaintiffs  200  tons  of  wheat,  delivery  under 

VOL.  n. 


DAMAGES— con<^. 

2.  MEASURE   AND   ASSESSMENT    OF   DAM- 
AGES—cowfrf. 

(a)  Breach  op  Contract — contd. 

the  contract  to  be  given  during  all  April  on  15  daye' 
notice  from  the  buyers.  Notice  was  given  on  the 
9th  of  April,  but  the  defendants  were  unable  to  give 
dehvery  within  the  agreed  time,  and  the  plaintiffs, 
on  the  11th  May,  instructed  their  attorneys  to 
demand  immediate  payment  of  the  difference 
between  the  contract  price,  and  the  then  market 
price,  treating  the  contract  as  rescinded.  Sub- 
sequently, the  defendants  being  prepared  to  give 
delivery  of  350  bags,  the  plaintiffs  agreed  to  take 
delivery  without  "  prejudice  to  their  right  of  claim 
against  the  sellers  on  account  of  the  remaining  175 
tons  still  undelivered."  This  and  several  other 
parcels,  making  altogether  113  out  of  the  200  tons, 
were  dehvered  during  the  latter  part  of  May  ;  but 
on  the  31st  of  May  plaintiffs  refused  to  take  further 
dehveries,  alleging  that  the  quahty  of  the  wheat 
offered  was  inferior,  and  brought  a  suit  for  damages 
for  the  non-deUvery  under  the  contract  of  the  re- 
maining 87  tons.  Held,  that  there  was  no  binding 
agreement  on  the  part  of  the  plaintiffs  to  give  time 
for  the  fulfilment  of  the  contract  after  April,  but 
merely  a  forbearance  on  their  part  to  pursue  their 
rights,  and  that  the  plaintiffs  were  entitled  to  the 
full  measure  of  damages.  Ogle  v.  Vane,  L.  R.  2  Q. 
B.  275,  and  Freith  v.  Burr,  L.  R.  9  C.  P.  208, 
followed.   Gladstone  v.  Sewbtjx    4  C.  L.  R.  106 


6. 


Action  for  breach  of  colla- 


teral contract — Non-acceptance  of  goods.  The 
defendant  entered  into  a  contract  with  the  plaint- 
iffs to  purchase  from  them  a  quantity  of  gunny  bags, 
of  which  the  defendant  was  to  take  dehvery  at 
certain  stated  times.  On  failure  by  the  defendant 
to  take  delivery,  the  plaintiffs  brought  a  suit  for 
breach  of  the  contract,  estimating  the  damages 
at  the  difference  between  the  contract  price  and 
the  market  prices  on  the  days  when  the  defendant 
ought  to  have  taken  deUvery.  It  was  proved  that 
the  plaintiffs  never  had  the  goods  in  their  posses- 
sion, but  that  they  could  have  obtained  them  under 
a  contract  they  had  with  a  third  person,  and  it  was 
found  that  the  plaintiffs  were  ready  and  willing  to 
deHver  them  at  the  time  contracted  for.  The  lower 
Court  held  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  of  the  bags 
and  the  amount  which  it  cost  the  plaintiffs  under 
their  collateral  contract  to  procure  and  deliver 
them.  Held,  reversing  the  decision  of  the  Court 
below,  that  the  proper  measure  of  damages  was 
the  difference  between  the  contract  price  and  the 
market  prices  at  the  dates  of  failure  by  the  defend 
ant  to  take  dehvery.     Cohen  v.  Cassim  Nana 

I.  li.  B.  1  Calc.  264 :  25  W.  R.  273 


7. 


Failure   to    deliver   timber 


— Place  of  delivery.  The  plaintiff  brought  a  suit  at 
Tonghoo  in  British  Burma  to  recover  possession  of 
certain  timber,  which  he  alleged  the  defendants  had, 
wrongfully   and   in   collusion    with   the   Burmese 
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DAMAGES— ^onfi. 

2.  MEASURE    AND    ASSESSMENT   OF  DAM- 
AGES— corUd. 

(a)  Bbeach  of  Conteact — contd. 

Governor  of  Ningham,  taken  out  of  his  possession 
in  foreign  territory  and  removed  to  Tonghoo.  The 
defendants  stated  that  they  had  acquired  the  timber 
from  the  Governor  of  Ninghan  in  terms  of  an  agree- 
ment between  them  and  the  Burmese  Government. 
It  appeared  that  the  Governor  of  Ninghan  had 
confiscated  the  plaintiff's  timber  in  contravention  of 
a  royal  mandate.  After  the  institution  of  the  suit, 
the  defendants  removed  the  timber  from  Tonghoo 
to  Rangoon.  The  Court  below  having  fixed  the 
price  of  the  timber  at  Rangoon  as  the  alternative 
damages  in  case  of  non-delivery,  the  High  Coiirt 
refused  to  interfere  with  such  award.  Bombay- 
BuKiviAH  Trading  Corporation  v.  Mahomed  Ali 
Sheragee     .      10  B.  Ii.  R.  345 :  19  W.  R.  123 


8. 


—  Failure    to     supply    wood 


when  required — Omission  to  make  requisition. 
In  a  suit  for  damages  for  breach  of  contract  to 
supply  wood  which  defendant  had  engaged  to 
supply  for  the  construction  of  a  house,  where  the 
intention  was  found  to  have  been  that  the  plaintiff 
should  from  time  to  time  give  defendant  notice  of 
the  different  articles  of  wood-work  required  : — 
Held,  that  the  defendant  was  only  liable  for  dam- 
ages to  the  extent  of  the  wood  which  he  did  not 
supply  according  to  the  order  given  to  him,  not  for 
the  wood  for  which  requisition  had  not  been  made. 
Radha  Gobind  Shaha  v.  Inam  Bctk^h  0?taoitr 

15  W.  R.  217 

0.  Bailment — Misappropriation  of 

Government  promissory  notes — Negligence  of  Trea- 
sury Officer.  The  agent  of  the  plaintiff  delivered 
to  the  Treasury  Officer  at  Meerut  nine  Govern- 
ment promissory  notes,  aggregating  R48,000  in 
value,  in  order  that  such  notes  might  be  transmitted 
to  the  Public  Debt  Office  at  Calcutta  for  cancel- 
lation and  consolidation  into  a  single  note  for 
R48,000,  having  previously  indorsed  the  plaint- 
iff's  name  on  such  notes  at  the  request  of 
a  subordinate  of  the  Treasury  Officer,  and  re- 
ceived a  receipt  for  such  notes  under  the  hand 
of  the  Treasury  Officer.  Owing  partly  to  such  in- 
dorsements and  partly  to  the  negligence  of  the 
Treasury  Officer,  such  subordinate  was  enabled  to 
misappropriate  and  negotiate  two  of  such  notes 
aggregating  R  12,000  in  value.  The  remaining 
seven  of  such  notes  were  despatched  to  Calcutta, 
and  a  consolidated  note  for  R3 1,200  was  returned 
and  delivered  to  the  plaintiff,  when  the  mbap- 
propriation  of  the  two  notes  was  discovered.  The 
plaintiff  sued  Government,  claiming  "  that  it 
might  be  directed  to  make  restitution  of  the  two 
notes  or  deUver  two  other  notes  of  equal  value  or 
their  value  in  cash  "  with  interest.  On  behalf  of 
Government  it  was  contended  that  it  was  not  liable 
to  the  plaintiff's  claim,  inasmuch  as  the  plaintiff, 
by  his  agent,  had  contributed  to  the  loss  of  the 
two  notes,  and  a  master  was  not  liable  in  damages 


DAMAGES— cowii. 


2.  MEASURE    AND    ASSESSMENT   OF  DAM 
AGES— co«^. 

(a)  Bbeach  op  Contract — conid. 

for  loss  or  injury  sustained  through  the  fraud  or 
dishonesty  of  his  servant  without  the  scope  of  his 
employment.  Held,  that  the  two  notes  not  having 
been  deliverd  to  the  Treasury  Officer  as  a  bailee, 
but  having  been  surrendered,  the  receipt  given  by 
that  officer  must  be  regarded  as  an  undertaking  on 
the  part  of  Government  to  deliver  a  consoUdated 
note  for  R48,000  in  due  course,  and  the  plaintiff's 
suit  was  in  reality  one  for  damages  on  account  of  the 
refusal  of  Government  to  discharge  its  obUgation, 
the  measure  of  those  damages  being  the  amount . 
by  which  the  note  for  R3 1,200  fell  short  of  R48,000 
with  interest,  and  such  being  the  suit,  the  conten- 
tion of  Government  was  not  any  answer  to  it. 
Secretary  op  State  for  India  in  Council  v. 
Sheo   Singh  Rax      .         .     I.  L.  B.  2  AIL  748 

10. Failure  to  deliver  steamer 

according  to  contract— L055  of  freight — 
Charter -party.  The  plaintiff  entered  into  a  con- 
tract of  charter-party  with  the  defendants,  where- 
by it  was  agreed  between  them  and  defendants 
*'  acting  for  the  owners  "  that  "  the  steamer  Atholl, 
now  on  her  passage  to  Calcutta,  being  tight,  staunch , 
and  strong,  etc.,  shall  receive  on  board  from  the 
charterers  a  complete  cargo  of  merchandise,  to 
consist  of  700  tons  dead  weight,  etc.,  and  being 
so  laden  shall  therewith  proceed  to  London,  with 
liberty  to  call  for  any  legal  purpose  at  any  inter- 
mediate port  or  ports,  etc.,  freight  to  bo  paid  on 
the  above  cargo  on  right  delivery  of  the  same  at 
and  after  the  rate  of  £  4  2s.  6i.  per  ton.  Charterers 
to  have  the  option  of  cancelling  the  charter-party, 
if  the  steamer  has  not  arrived  in  Calcutta  on  the 
15th  April  1871."  The  defendants  signed  the 
charter-party  as  "  agent  of  steamer  Atholl."  The 
steamer  was  not,  at  the  time  the  charter-party 
was  entered  into,  on  her  way  to  Calcutta,  being  then 
in  the  port  of  London,  and  she  did  not  start  for 
some  days  after  the  date  of  the  charter-party. 
She  touched  at  Madras  and  Colombo  on  her  way 
and  did  not  arrive  in  Calcutta  until  11th  April. 
Rates  of  freight  having  declined  since  the  middle 
of  March,  at  which  time,  it  was  alleged,  the  steamer 
ought  to  have  arrived,  the  plaintiffs  sued  the  defend- 
ants for  damages.  Held,  that  the  defendants  were 
liable.  The  measure  of  damages  was  the  differ- 
ence between  the  value  the  steamer  would  have 
been  to  the  plaintiffs  as  an  instrument  for  earning 
freight  at  market  prices,  if  she  had  been  put  at 
their  disposal  at  the  time  when  she  ought  to  have 
been  under  the  contract,  i.e.,  a  fortnight  or  three 
weeks  earlier,  and  what  she  was  worth  to  them  id 
the  same  view  at  the  time  when  she  actually  was 
delivered.    SonnxER  v.  Finl\y    8  B.  L.  R.  544 

11.  Failure  to  ship  goods  ac- 
cording to  contract — Freight — Expenses  of 
carriage. — Sub-charterers.  Where  the  defendant 
agreed  to  ship  goods  for  a  certain  port,  in  a  ship  of 
which    the    plaintiffs  were  the  sub-charterers,  but 
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DAMAGES— confd!. 

2.  MEASURE  AND  ASSESSMENT  OF  DAM- 
AGES—co/i«<i. 

(a)  Breach  of  Conteiot — contd,  ! 

failed  to  ship  any  portion  of  the  goods,  and  the 
plaintiffs  were  unable  to  obtain  any  freight : — Held, 
in  an  action  to  recover  the  whole  amount  of  the 
freight  which  would  have  been  payable  to  the  plaint- 
iffs if  the  contract  had  been  carried  out,  that  the 
plaintiffs  were  entitled  to  recover  as  damages  a  sum 
equivalent  to  the  entire  freight  agreed  to  be  paid 
by  the  defendant  for  the  goods  in  question,  after 
deducting  therefrom  a  proportionate  part  of  the 
expenses  of  carriage  which  had  been  saved  by 
reason  of  the  service  not  having  been  rendered. 
Held,  also,  that  the  sum  payable  by  the  plaintiffs 
to  the  original  charterers  of  the  ve3=!el  for  the 
intended  voyage  ought  not  to  be  deducted  from 
the  sum  payable  by  the  defendant,  as  the  damages 
payable  by  the  defendant  must  depend  upon  his 
own  contract  with  the  plaintiffs,  and  not  upon  the 
terms  of  the  bargain  between  the  plaintiffs  and  the 
original  charterers.  De  Anglts  &  Co.  v.  May- 
APPA  Setty   I.  L.  R.  5  Calc.  578 ;  5  C.  L.  R.  57 

12.  — Breach    of  warranty— 5'aZe 

of  special  machine.  The  plaintiff  appUed  to  the  de- 
fendant to  sell  him  an  ice-making  machine  capable 
of  turning  out  100  seei's  of  pure  ice  per  hour.  The 
defendant  suppUed  a  machine  which  he  represented 
as  capable  of  turning  out  the  required  amount  of  ice. 
It  was  in  evidence  that  the  machine  was  to  be  set  up 
at  Allahabad  ;  that  the  defendants  had  undertaken 
not  to  sell  another  machine  of  the  same  sort  to  any 
one  at  Allahabad,  so  that  practically  the  plaintiff 
would  have  had  a  monopoly,  or  nearly  so,  as  an  ice 
purveyor  at  that  station.  The  ice  machine  turned 
out  eventually  a  quantity  much  less  than  100 
seers  a  day.  Held,  that  the  plaintiff  was  entitled 
as  damages  to  the  amount  paid  for  the  machine, 
the  expenses  of  ascertaining  whether  it  would 
turn  out  100  seers  a  day,  and  reasonable  interest 
on  the  whole  ;  the  defendants  to  be  at  liberty  to 
take  back  the  machine.     LAMOUEOcrx  v.  Evtllb 

1  Ind.  Jur.  N.  S.  274 


13. 


Suit  for  breach  of  contract 


to  admit  into  pa.rtiierahip~ Partnership  for 
specified  time.  In  a  suit  brought  for  damages  for 
breach  of  a  contract  to  admit  the  plaintiff  into  part- 
nership '.—Held,  that  the  damages  to  be  awarded, 
although  they  should  be  estimated  with  reference  to 
the  profits  which  the  plaintiff  might  ultimately 
have  derived  from  the  partnership,  ought  not  to 
have  been  assessed  at  such  a  sum  as  would  place 
the  plamtiff  in  the  position  which  he  might  have 
held  at  the  conclusion  of  the  partnership.  Where 
the  partnership  was  to  endure  for  two  years  :~Heli 
that  one  year's  profits  would  be  a  fair  award  of 
damages.     Lewin  v.  Moreison 

2  Agra  Pt.  II,  151 

14. Failure    to    pay    calls    on 

Bli&TeB—Agreement    to    forfeit    shares.     Where    a 
party  takes  shares  in  a  trading  company,  agreeing 

VOL.  n. 


DAMAO-ES— con<<i. 

2.  MEASURE    AND    ASSESSMENT   OF  DAM- 
AGES—conei. 

(a)  Breach  op  Contbaot — cot^. 

to  forfeit  his  shares  if  he  does  not  pay  calls  upon 
them  at  certain  stated  intervals,  the  penalty  of 
forfeiture  should  be  enforced  against  him  if  the 
calls  are  not  paid  according  to  agreement.  The 
damages  should  not  be  measured  by  the  amount 
of  the  call.  Achumbit  Shaha  v.  Rohtmoonissa 
alias  BiBEE  Noon  Jan     .         .       24  W.  R.  358 


15. 


Breach  of  contract  to  regis- 


ter document — Nature  of  suit.  A  pottah  granting 
an  ijara  and  a  kabuliat  in  similar  terms  having  been 
executed  respectively  by  and  exchanged  between  the 
plaintiffs  and  the  defendant,  when  the  parties  went 
to  register  the  pottah  the  defendant  refused  to  allow 
it  to  be  registered  alleging  that  the  plaintiffs  had 
not  performed  certain  conditions  which  were  in- 
cumbent on  them  before  they  were  entitled  to  the 
ijara.  In  a  suit  for  a  refund  of  the  deposit  money 
and  for  damages  : — Held,  that  the  suit  was  brought, 
not  on  the  pottah  and  kabuliat,  but  on  an  implied 
contract  by  the  defendant  to  do  what  which  was 
necessary  to  give  effect  to  his  own  pottah,  viz.,  to 
allow  it  to  be  registered,  and  that  the  real  question 
was  whether  the  plaintiffs  had  done  all  that  they 
were  required  to  do  to  entitle  them  to  the  assent 
of  the  defendant  to  registration.  As  the  pottah 
had  been  executed  and  handed  over,  if  it  specified 
no  pre-requisite  conditions,  the  natural  presump- 
tion was  that  no  such  conditions  existed  although 
that  presumption  mig'it  be  rebutted  by  sufficient 
evidence.  Damages  for  a  breach  of  contract  of 
this  kind,  though  not  necessarily  the  same  as  for 
keeping  a  person  out  of  possession,  would  yet  be 
the  loss  occasioned  to  the  plaintiff  by  the  contract 
not  having  been  performed.  Held,  further,  that, 
although  the  amount  the  refund  of  which  was 
sued  for  was  in  fact  in  deposit  for  the  rents  of  the 
old  lease  which  had  not  yet  expired,  yet,  as  the 
defendant  had  abandoned  that  lease  and  entered 
into  a  new  arrangement  as  regarded  the  deposit, 
he  could  not  now  fall  back  on  the  old  contract 
once  abandoned,  nor  could  he  retain  the  money 
under  the  new  contract  which  he  had  wrongfully 
refused  to  carry  out.  Monomothon^th  Dey  v. 
Sbebnath  Ghose     .         .         .      20  W.  R.  107 

16. -  Breach  of  contract  to  con- 


vey immoveable  property.  Where  a  vendor, 
havino  agreed  to  convey,  without  any  reasonable 
excuse  conveys  the  property  to  a  third  party  in 
order  to  obtain  a  higher  price,  the  vendee  is  entitled 
by  way  of  damages  to  the  additional  price  obtained 
by  the  sale.  Trilokhya  Nath  Biswas  v.  Joy 
Kali  Chowdhrain  .         .     11  C.  L.  R.  454 


17. 


Refusal  to  execute  lease  as 


agreed — Amount  of  rent  agreed  on.  Under  an  in- 
denture of  lease,  A  and  B  covenanted  to  give  G  and 
D  possession  of  premises  comprised  therein.  The 
lease  was  executed  by  A,  G,  and  D,  and  jB's  assent 
was  comprised  therein,  but  he  refused   to  execute 
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DIGEST  OF  CASES. 


(     3106     ) 


DAMAGES— cowfrf. 

2.  MEASURE    AND    ASSESSMENT   OF  DAM- 
AGES—co»/<?. 

(a)  Breach  of  Contract — contd. 

on  breach  by  ^,  in  an  action  for  damages  against 
A  and  B  : — Hdd  B  was  not  liable  ;  but  as  against 
Af  there  being  no  allegation  of  special  damage,  the 
measure  of  damages  would  be  the  difference  be- 
tween the  rack  rent  and  the  rent  that  \^as  agreed 
to  be  paid.  Goberdhone  Dass  v.  Nittakund 
Mtjllick     ...         1  Ind,  Jur.  N.  S.  41 


18. 


Refusal   to  give    lease     as 


agreed — Nominal  damages.  A  party  who  took 
from  certain  proprietors  of  an  estate  a  lease  of  their 
interest  therein  without  advance  or  premium,  not 
having  been  put  in  possession  and  finding  another 
party  in  possession  with  an  adverse  title,  com- 
menced a  suit  against  him,  which  was  imsuccess- 
ful.  He  then  sued  the  lessors  and  their  represent- 
atives for  damages  to  recover  the  expenses  of 
the  litigation,  and  the  whole  of  the  profits  he  had 
expected  from  the  lease.  Held^  that  the  plaintiff 
had  no  right  to  recover  from  the  lessors  the  ex- 
penses of  the  litigation,  and  as  it  was  not  con- 
tended that  the  lessors  had  wilfully  misrepresented 
things,  he  was  entitled  only  to  nominal  damages. 
Mahomed  Esa  Khan  v.  Keshub  Lal 

14  W.  B.  882 


19. 


Breach  of  clause  in  lease — 


Rent  suit — Substantial  damage — Nominal  damage. 
B  obtained  a  lease  of  certain  lands  from  A^  agree- 
ing thereunder  to  pay  to  ^  a  certain  rental  for 
the  land,  and  also  a  sum  of  R183-6-3  yearly  to 
il's  superior  landlord,  obtaining  a  receipt  therefor. 
A  sued  B  for  the  rent  due  to  himself  and  for  the 
sum  due  to  his  superior  landlord.  Held,  that  A 
was  entitled  to  recover  the  sum  due  to  his  superior 
landlord  as  damages  for  breach  of  the  contract,  and 
that  the  amount  of  such  damages  ought  not  to  be 
taken  as  nominal,  but  should  be  assessed  on  the 
footing  of  the  sum  for  which  A  might  become 
liable  to  his  superior  landlord.  Rutnessxtr 
Biswas  v.  Hurish  Chtjnder  Bose 

I.  L.  R.  11  Calc.  221 

See  Basanta  Kumari 'Debya  v.  Ashutosh 
Chtjckerbtjtty. 
I.  L.  R.  27  Calc.  67  :  4  C.  W.  N.  8 

20.  — Contract  assigning  mort- 
gage rights — Interest — Ouarantee  of  loss.  De- 
fendants assigned  their  mortgage  rights  under  two 
deeds  to  plaintiff,  stipulating  to  make  good  any 
loss  which  the  latter  might  sustain  by  reason  of  the 
opposition  or  resistance  of  the  mortgagors.  Plaint- 
iff, in  a  suit  against  the  mortgagors,  failing  to 
establish  one  of  the  mortgages,  sued  the  original 
mortgagees  to  recover  damages  with  interest  and 
costs  incurred  by  him  in  a  suit  against  the  mort- 
gagors. Held,  that  the  measure  of  damages  or 
loss  to  which  the  plaintiff  was  entitled  was  not 
the  sum  paid  by  him  as  consideration,  but  the  value 
of  the  thing  which  he  had  been  deprived  of  ;  and 
that  the  suit  being  in  its  nature  a  suit  for  unliqui- 


DAMAGES— cow^rf. 

2.  MEASURE  AND  ASSESSMENT  OF   DAM- 
AGES—contd. 

(a)  Breach  of  Contract — contd. 

dated  damages,  plaintiff  was  not  entitled  to  the- 
interest  on  the  sum  awarded  as  damages.  Par- 
butti  v.  Misser  Chimmun  Lall     .        1  Agra  82 


21. 


Suit  for  damages  for  being 


kept  out  of  indigo  factory — Calculation  of 
damxiges.  Suit  for  damages  sustained  by  plaintiff 
during  the  period  she  was  out  of  possession  of  an 
indigo  factory  with  appurtenances.  Held,  that  the 
lower  Court  was  right  in  taking,  as  the  basis  of  its 
calculation  of  damages,  a  hand  fide  agreeement 
entered  into  between  the  plaintiff  and  her  lessees, 
showing  the  amount  of  rent  which  she  would  have 
received  yearly  but  for  the  illegal  act  of  the  de- 
fendant ;  that,  as  the  indigo  land  was  an  appur- 
tenance to  the  factory,  by  ousting  the  plaintiff 
from  the  factory  all  benefit  derivable  from  chur 
lands  fit  only  for  indigo  was  lost  by  her,  and  that 
the  sum  which  represented  that  loss  had  been 
rightly  included  in  the  calculation  of  damages 
to  which  plaintiff  was  ontitled.  Hurish  Chunder 
KooNDOO    V,    Bama   Kalee   Debia 

5  W.  R.  194 


22. 


Breacli  of  contract  to  culti- 


vate Indigo — Agreement  to  deliver  indigo — Risk 
of  loss  in  manufacture.  Where  a  raiyat  took  ad- 
vances from  a  planter  for  the  cultivation  of  indigo, 
stipulating  to  deliver  a  certain  number  of  bundles 
of  the  plant,  and  further  stipulating  that  if  he 
failed  to  do  so  by  neglecting  to  cultivate  or  cut,  ho 
would  pay  Its  damages  the  price  of  manufactured 
indigo  for  the  bundles  ascertained  to  be  due  : — 
Held,  that,  if  the  raiyat' s  failure  to  supply  to 
bundles  stipulated  for  arose  through  his  neglect  to 
cultivate,  he  was  bound  to  pay  as  damages  the 
profit  which  the  planter  would  have  derived  from 
converting  the  indigo  plant,  which  ought  to  have 
been  delivered,  into  indigo,  and  selling  that  indigo 
at  a  fair  price,  the  risk  of  failure  in  the  course 
of  manufacture  to  be  reckoned  in  estimating 
the  damages.     Hills  v.  Budu  Khan 

12  W.  R.  533 


28. 


Mode     of     per- 


formance — First  failure  to  sow.  In  a  suit  for 
damages  for  breach  of  contract  to  cultivate  in- 
digo : — Held  (i)  that,  if  the  raiyats  sowed  at  any 
time  in  the  sowing  season  within  three  years  of  the 
institution  of  the  suit,  they  could  not  be  deemed 
to  have  committed  a  breach  of  contract,  and  that, 
therefore,  the  cause  of  action  on  such  breach  of 
contract  could  not  commence  before  the  close  of 
the  sowing  season,  (ii)  That  only  one  set  of  dam 
ages  for  one  breach  of  contract  alone  could  bell 
recovered,  and  not  a  separate  set  of  damages 
for  each  breach  of  failure  to  do  each  of  all  the  vari- 
ous acts  specified,  (iii)  That  such  stipulated  dama- 
ges should  be  for  one  year  only,  i.e.,  that  the  first 
breach  involved  a  liability  to  pay  once,  and  once 
only,  the  stipulated  damages,  and  that  Ihr  contract 


I 
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DIGEST  OF  CASES. 
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DAMAGES— cowfrf. 

2.  MEASURE    AND    ASSESSMENT    OF  DAM- 
AGES—cowid!. 

(a)  Breach  of  Contract — contd. 

ceased  and  determined  therewith.  (Shumboo 
Nath  Pundit,  J.,  dissenting.)  Motbe  Sahoo  v. 
Forbes         .         .         .         .  6  W.  R.  278 


24. 


Bengal       Regu- 


lation VI  of  1823,  s.  5,  d.  2.  Held,  that  the  limit 
of  damages  recoverable  under  cl.  4,  Regulation  VI 
of  1823,  was  three  times  the  sum  advanced,  and 
that  the  amount  of  advance  itself  could  not  be 
included  or  considered,  except  as  the  mode  of 
measuring  the  damages.     Z  yn-ood-deen  v.  Wright 

3  Agra  77 


25. 


Bengal       Begu- 


lation  VI  of  1823,  s.  5,  cl.  4.  When  a  breach 
of  contract  to  sow  indigo  arises,  not  from  accident, 
but  presumably  from  dishonesty,  the  case  no  longer 
falls  within  cl.  4,  s.  5,  Regulation  VI  of  1823,  which 
limited  the  amount  of  penalty  to  three  times  the 
sum  advanced,  but  the  plaintiffs  were  entitled  to 
recover  an  amount  of  damages  not  exceeding  the 
sum  which  the  defendant  stipulated  to  pay  on 
failure  by  him  to  perform  his  contract.  Lal 
Mahomed  Biswas  v.  Watson 

4  W.  R.  62  : 1  Ind.  Jur.  N.  S.  3 


26. 


Bengal        Begu- 


dation  VI  of  1823 — Fraud.  It  is  not  imperative 
on  the  Courts,  in  cases  of  breach  of  contract  for  the 
supply  of  indigo  plant,  according  to  the  provisions  of 
Regulation  VI  of  1823,  to  award  three  times  the 
amount  of  the  advance.  Where  the  breach  is  not 
fraudulent,  the  penalty  should  be  adjudged  with 
reference  to  the  extent  of  the  injury  sustained,  but 
not  exceed  three  times  the  sum  advanced.  Where 
the  breach  is  fraudulent,  the  extent  of  the  injury 
sustained  is,  without  any  restriction  whatever,  the 
standard  for  regulating  the  amount  awardable. 
Daleep  Singh  v.  Seith  Roshum  Lall 

1  Agra  691 


27. 


Liquidated  dam- 


■  ages.  By  a  contract  for  the  cultivation  of  indigo, 
the  defendants  agreed,  in  consideration  of  certain 
payments,  to  prepare  the  land,  sow  the  seeds  that 
should  be  supplied,  and  reap  the  crops  ;  and  it  was 
stipulated  that  in  case  the  defendant  should  neg- 
lect to  cultivate  the  lands,  the  amlah  of  the  factory 
might  cultivate  them,  and  deduct  the  expense 
from  the  money  payable  to  the  defendant,  and  that, 
if  the  lands  were  not  prepared  for  the  seed  at  the 
time  of  the  full  moon  in  the  month  of  Magh,  "  in 

'  consequence  of  the  loss  of  indigo  and  its  profits, 
the  defendant  should  pay  compensation  at  the 
rate  of  twelve  sicca  rupees  per  bigha."  Held,  that 
the  stipulation  for  the  payment  by  the  defendant 
of  twelve  sicca  rupees  per  bigha,  in  the  event  of 
the  land  not  being  prepared  for  seed  by  the  time 
mentioned,  was  a  reservation  in  the  nature  of 
liquidated  damages ;  and  that  the  plaintiff  was  not 
entitled  to  recover  more  than  that  sum  in  respect 

'Of  the  breach  of  that  stipulation,  although  loss  to  a 


DAMAGES— conW. 

2.  MEASURE    AND    ASSESSMENT    OF  DAM- 
AGES— conii. 

(a)  Breach  of  Contract — contd. 
greater  extent  may  have  been  sustained.     Macrae     \ 
y.  Jhoomuck  Misser    Marsh.  386  :  2  Hay  381 

28.  . Measure  of  dam- 
ages. In  estimating  the  measure  of  damages  to 
be  paid  for  breach  of  contract  to  cultivate  indigo, 
the  period  of  the  breach  should  be  taken  as  the  time 
for  estimating  the  damages.  Generally,  the  natu- 
ral and  immediate  consequence  of  the  breach  of 
contract  should  alone  be  looked  to,  and  not  some 
possible  remote  result.  Supposed  profits  ought 
not  to  be  given  as  part  of  the  damages,  unless  under 
special  and  extraordinary  circumstances.  Zeen- 
UTTUNissA  V.  Tombs     .         .     W.  B.  1864,  251 


29. 


Act  X  of  1836, 


8.  3.  When  there  has  been  a  breach  of  contract  to 
sow  and  cultivate  indigo,  both  liquidated  damages 
and  the  amount  advanced  to  the  cultivators  can- 
not be  recovered  under  s.  3,  Act  X  of  1836.  Ma- 
homed Kasem  Chowdhry  v.  Forbes. 

5  W.  R.  277 


Mahomed  ELasem  v.  Forbes 
30.  


8  W.  R.  257 

Suit  on  breach 
of  contract  to  cultivate  and  deliver  indigo  for  reco- 
very of  the  amount  specified  in  the  contract.  Held, 
that,  unless  it  was  clear  that  the  intention  of  the 
parties  to  the  agreement  was  to  treat  the  sum 
mentioned  not  as  a  penalty,  but  as  liquidated 
damages,  behind  which  the  Court  should  not  look, 
the  Court  could  not  award  damages  beyond  the 
amount  of  injury  actually  sustained.  Doyle  v. 
Mfndaree  Mundul  .  5  W.  R.  S.  C.  C.  Ref.  10 

HiNGUN  SOWDAGAR  V.    BOISTUM   ChURN   OJAH 

6  W.  R.  Cir.  Ref.  5 

31.  Liquidated  dam- 
ages. In  a  suit  to  recover  damages  under  a  ka- 
buliat,  in  which  defendant  had  engaged  to  sow  and 
cultivate  indigo,  and  in  case  of  failure  to  pay  as 
damages  a  specified  sum  for  every  year  : — Held, 
that  the  amount  agreed  to  be  paid  should  be  treated 
as  Hquidated  damages,  and  not  as  a  penalty. 
Ledlie  v.  Bhadoo  Poramanick    11  W.  R.  558 


32. 


The  sum  agreed 


to  be  paid  by  a  raiyat  as  damages  for  breach  of 
contract  in  respect  to  the  sowing  of  certain  lands 
with  indigo  must  be  regarded  as  liquidated  dam- 
ages, and  not  as  a  penalty.  Talim  Mundtjl  v. 
Watson  &  Co.    .         .         .   '    .     17  W.  R.  94 


33. 


Compensation  for  breach  of 


contract — Contract  Act,  s.  74.  Where  a  kobala 
is  not  executed  within  the  stipulated  date,  an  in- 
tending purchaser  is  not  entitled  to  compensation 
under  the  Contract  Act,  s.  74,*unless  he  can  show 
that  he  tendered  ^the  purchase-money  and  the 
bond,  together  with  a  draft  of  the  kobala,  to  the 
opposite  party,  who  •  then  refused  to  execute. 
FuKEER  Ahmed  v.  Issur  Chunder  Das 

20  W.  R.  481 
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DAMAGES— con«<?. 

2.  MEASURE  AND   ASSESSMENT^  OF  DAM- 
AGES— contd. 

(o)  BeEACH  or  CONTEACT — corM. 

34.  . Sum  agreed    on 

hy  parties.  Where  the  contracting  parties  have 
agreed  at  what  sum  the  amount  of  damages  for 
breach  of  a  contract  shall  be  estimated,  it  is  not 
necessary  to  prove  the  amount  of  loss  sustained. 
Palmek  v.  Seceetaey  of  State  foe  India 

2  Agra  194 

35. Liquidated  damages — Pe- 
nalty— Pleading.  Where  the  parties  to  a  con- 
tract stipulate  for  the  payment  of  a  specified 
sum  for  any  breach  of  it,  and  the  damages 
resulting  from  any  such  breach  are  uncertain  and  in- 
capable of  accurate  valuation,  the  sum  agreed  to  be 
paid  will  be  treated  as  liquidated  damages,  and  not 
as  penalty.  In  a  suit  for  breach  of  contract  it  is 
open  to  the  defendant  to  plead  in  that  suit  (without 
being  obliged  to  bring  a  fresh  suit)  that  the  plaint- 
iff, being  the  first  to  break  the  agreement,  cannot 
now  sue  for  damages  for  something  subsequently 
done  by  the  defendant  in  contravention  of  it. 
AsHEUFUNissA  Begum  V.  Stewaet    7  W.  R.  303 


36. 


Breach  of  con- 


tract in  selling  fish — Liquidated  damages.  In  a  suit 
for  damages  on  the  ground  that  the  defendants, 
after  executing  an  agreemet  by  which  they  stipu- 
lated to  sell  fish  every  day  in  the  plaintiff's  bazar, 
and  to  pay  a  fee  per  diem,  and  boimd  themselves  to 
pay  damages  to  a  specified  extent  in  the  event  of 
their  leaving  his  bazar  and  resorting  to  another 
bazar,  had  left  his  bazar  where  they  were  selling 
fish  : — Held,  that  the  sum  stipulated  to  be  paid  was 
merely  a  penalty,  and  that  plaintiff  was  not  entitled 
to  recover  as  damages  anything  beyond  the  da- 
mages he  had  actually  sustained.  Madhxjb  Chun- 
dee  Roy  v.  Luckeb  Jelaneb      .      9  W.  R.  212 


37. 


Liquidated  dam- 


ages — Penalty — Measure  of  damages — Act  IX  of 
1872  {Contract  Act),  a.  74.  Under  s.  74  of  the 
Contract  Act,  1872,  the  Court  are  not  boimd,  even 
in  cases  where  the  parties  to  a  contract  have,  in 
anticipation  of  a  breach,  expressly  determined  by 
agreement  what  shall  be  the  sum  payable  as  dam- 
ages for  the  breach,  to  award  such  sum  for  a  breach, 
but  may  award  for  the  same  "  reasonable  compen- 
sation "  not  exceeding  such  sum.  As  a  general 
principle,  compensation  must  be  commensurate 
with  the  injury  sustained.  Acting  upon  the  prin- 
ciple, when  the  injury  consists  of  a  breach  of  con- 
tract, the  Court  would  assess  damages  with  a  view 
of  restoring  to  the  injured  party  such  advantages 
as  he  might  reasonably  be  expected  to  have  derived 
from  the  contract  had  the  breach  not  occurred. 
Held,  therefore,  where  the  parties  to  a  contract  to 
deliver  a  certain  quantity  of  raw  indigo  on  a  cer- 
tain day  agreed  that  a  certain  sum  should  be  paid 
as  compensation  in  case  such  indigo  was  not  deliver- 
ed as  agreed,  that  the  method  of  assessing  damages 
in  case  of  a  breach  of  the  contract  would  be  to 
ascertain  the  quantity  of  indigo  which  could  have 
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been  pressed  out  of  the  stipulated  amount  of  indigo 
plant,  to  ascertain  the  price  at  which  the  indigo 
might  have  been  fairly  sold  in  the  market  during 
the  season  to  which  the  contract  related,  and  to 
deduct  from  such  price  the  ordinary  charges  of  pro- 
ducing and  selling  the  quantity  of  indigo  in  ques- 
tion, and  that  more  than  the  amount  so  ascertained 
ought  not  equitably  to  be  awarded,  such  amount 
being  "  reasonable  compensation  "  for  a  breach  of 
the  contract.  Srigopal  Pal  Chowdhry  v.  Bengal 
Indigo  Company,  W.  B.  1864,  p.  354,  is  presum- 
ably overruled  by  the  cases  under  the  Contract 
Act,  s.  74.     Nait  Ram  v.  Shib  Dat 

I.  li.  R.  5  All.  238 


38. 


Breach  of  a  con- 


tract  to^  pay  various  sums — Agreement  to  fay  en- 
hanced rent  in  event  of  breach — Liquidated  damages 
— Penalty — Contract  Act,  s.  74.  By  the  terms  of  a 
deed,  a  tenant  was  liable  to  pay  rent  to  the  plaint- 
iff at  an  enhanced  rate  if  he  failed  to  pay,  at  a  time 
specified.  Government  revenue,  interest  on  a  mort- 
gage, and  the  rent  agreed  upon.  The  interest  and 
the  rent  having  fallen  into  arrears,  and  a  suit  having 
been  brought  to  recover  rent  at  the  enhanced 
rate  : — Held,  that  plaintiff  was  entitled  to  recover 
the  additional  amount  as  liquidated  damages. 
Balkueaya  v.  Sankamma 

I.  li.  R.  22  Mad.  453 


89. 


Contract       Act, 


8S.  73,  74 — Interest — Agreement  to  lend  money — Da- 
mages recoverable  hy  Under  for  breach  of  such  agree- 
ment. The  plaintiff,  a  money-lender,  by  a  written 
agreement  agreed  to  lend  the  defendant  the  sum  9f 
R20,000  at  7i  per  cent,  per  annum  for  three  years 
on  the  security  of  certain  lands.  From  the  evi- 
dence it  appeared  that  the  loan  was  to  have  been 
advanced  on  the  1st  March  1887,  and  that  the 
plaintiff's  attorneys  had  prepared  necessary  deeds, 
which  were  ready  on  that  day  for  execution  by  the 
defendant.  The  plaintiff  had  on  that  day  with- 
drawn R20,000  from  his  bankers,  where  it  had 
been  Ijdng  in  deposit,  bearing  interest  at  6  per 
cent,  per  annum,  and  his  munim  took  it  to  the  at- 
torney's office  for  payment  to  the  defendant.  The 
defendant,  however,  did  not  attend,  and  on  the 
following  day  the  money  was  paid  in  again  to  the 
plaintiff's  bankers  at  the  same  rate  of  interest  as 
before.  The  defendant  failed  to  take  the  loan, 
and  the  plaintiff  sued  him  for  breach  of  the  agree- 
ment. He  claimed  as  damages  interest  on  the 
R20,000  at  li  per  cent,  per  annum  for  the  three 
years  for  which  under  the  agreement  the  loan  was 
to  be  made.  Held,  that  he  was  not  entitled  to 
interest  for  three  years,  but  only  to  interest  for 
such  period  as  might  reasonably  be  required  to 
find  another  borrower  of  the  R20,000  at  the  rate 
of  interest  agreed  upon  between  him  and  the  de- 
fendant. The  Court  accordingly  awarded  him 
interest  at  U  per  cent,  per  annum  {i.e.,  the  differ- 


(     3111     ) 


DIGEST  OF  CASES. 


(     3112    ) 


DAMAGES— cowfc?. 

2.  MEASURE    AND    ASSESSMENT    OF  DAM- 
AGES—conid. 

(a)  Breach  of  Contbact — contd. 

ence  between  the  banker's  rate  of  interest  and  the 
contract  rate)  on  E20,000  for  four  months  to- 
gether with  the  expense  of  preparing  the  deeds 
required  for  the  purpose  of  the  loan.  Datubhai 
Ebkahim  v.  Abubaker  Moledina 

I.  Ii.  R.  12  Bom.  242 


40. 


Contract    which 


hxid  become  impossihh  to  perform  — Further  and 
other  relief — Damages — Contract  Act  {IX  of  1872), 
s.  66 — Novation.  Money  having  been  advanced, 
a  contract  was  made  to  secure  repayment  of  it 
by  a  usufructuary  mortgage,  with  possession  to  be 
given  to  the  lender,  of  land  which,  however,  had 
then  already  been  attached  under  a  decree,  and 
had  been  taken  under  the  Collector's  management 
under  s.  326  of  the  Code  of  Civil  Procedure.  To 
perform  the  contract  by  deUvery  of  possession  of 
the  land  having  thus  become  impossible :  Beldf 
that  the  lender  of  the  money  was  entitled  to 
compensation,  the  damages  being  the  amount  of 
the  advance,  together  with  interest  from  the  date 
when,  had  performance  been  possible,  the  land 
should  have  been  made  over  to  him.  Seth  Jai- 
DAYAL  V.  Ram  Sahae      .      I.  Ii.  R.  17  Calc.  432 

41.  Contract       Act 


{IX  of  1872),  s.  74 — Penalty — Liquidated  damages 
— Stipulation  to  pay  sum  named  in  case  of  breach — 
Seasonable  compensation  for  breach.  Plaintiff  and 
defendant,  who  were  jointly  interested  in  a  sal 
forest,  entered  into  an  agreement  by  which  they 
bound  themselves  not  to  cut  down  any  tree  in  the 
forest  for  the  next  ten  years  and  in  case  of  any 
breach  committed  by  any  one  of  them  to  pay  a 
penalty  of  R500.  The  principal  defendant  having 
cut  down  certain  trees  in  violation  of  the  agree- 
ment, the  plaintiff  brought  this  suit  for  the  recovery 
of  compensation  for  the  trees  so  cut  down  and  also 
his  share  of  R500,  the  stipulated  penalty  for  the 
breach  of  the  agreement.  The  lower  Court  gave 
a  decree  only  for  the  value  of  the  trees  which  they 
would  have  ten  years  hence  if  they  had  not  been 
cut  down.  Held,  that  s.  74  of  the  Contract  Act 
has  done  away  with  the  distinction  between  penalty 
and  liquidated  damages,  and  has  left  it  to  the 
Court,  in  cases  where  a  sum  is  named  to  be  paid  in 
case  of  breach,  to  award  a  reasonable  compen- 
sation not  exceeding  the  sum  named.  That  in  this 
case  the  value  of  the  trees  cut  down  cannot  be  re- 
garded as  a  measure  for  assessing  the  damages. 
The  lower  Court  should  have  fixed  some  reasonable 
sum,  not  exceeding  R500,  the  amount  stipulated, 
as  would  be  likely  to  prevent  any  future  breach. 
Nait  Bam  v.  Shib  Dat,  I.  L.  R.  5  All.  2S8,  dis- 
tinguished. Brahmaputra  Tea  Co.  v.  Scarth, 
I.  L.  B.  11  Calc.  645,  referred  to.  Dilbar  S^msk^^b 
V.  JoYSRi  KuKMi        .         .         .  3  C.  W.  N.  43 


42. 


Breach    of    covenant   for 


title— Vendor     and     purchaser — Mortgagor     and 
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mortgagee — Value  of  prospective  profits.  A 
purchaser  evicted  from  his  holding  is  entitled 
to  recover  from  a  vendor  who  has  guaranteed  his 
title  the  value  of  the  land  at  the  date  of  the  evic- 
tion. Though  in  ordinary  cases  a  mortgagee, 
when  deprived  of  his  security,  can  only  recover  his 
mortgage- money  as  the  damages  for  breach  of  the 
covenant  ior  quiet  enjoyment  yet,  where  the  mort- 
gage-deed contains  a  covenant  on  the  part  of  the 
mortgagor  not  to  pay  off  the  mortgage  for  a  term 
of  years,  the  mortgagee  is  entitled  to  damages  for 
being  deprived  of  a  tavourable  and  long-enduring 
investment.  For  the  purpose  of  estimating  such 
damages,  the  Court  will  value  the  prospective  pro- 
fits as  a  jury  would.  Nagabdas  Sadbhagyadas 
V.  Ahmedkhan      .        .      I.  L.  R.  21  Bom.  175 

43. Appropriation    by   vendor 

— Passing  of  property — power  of  re-sale — 
Contract  Act  {IX  of  1672),  s.  107— Changing 
shape  of  claim — Amendment  of  plaint.  The  plaint- 
iffs under  several  contracts  with  the  defendant 
produced  by  manufacture  goods  answering  to 
the  description  of  the  contracts  and  appropriated 
them  to  the  several  contracts.  On  notice  of  the 
production  of  the  goods  being  given  to  the  defend- 
ant, he  directed  the  goods  so  appropriated  to  be 
marked  and  despatched  for  shipment  according 
to  certain  instructions.  The  plaintiffs  carried  out 
these  instructions,  but  the  goods  could  not  be  ship- 
ped, as  the  vessels  in  which  they  were  to  be  shipped 
were  not  available  at  their  usual  place.  Held,  that 
the  ownership  in  the  goods  was  transferred  to  the 
defendant,  and  the  plaintiffs  became  entitled  under 
s.  107  of  the  Contract  Act,  after  due  notice  to  resell 
them  on  the  defendant's  refusal  to  take  delivery 
and  to  recover  as  damages  the  difference  between 
the  contract  price  of  the  goods  and  the  price  at 
which  they  were  resold.  Semble :  The  proper 
course  to  be  adopted,  when  it  is  sought  to  shape 
a  claim  for  damages  differently  from  what  appears 
in  the  plaint,  is  to  amend  the  plaint  and  add  a  claim 
for  damages  on  the  basis  of  that  amendment. 
Then  at  the  trial  evidence  may  be  given  in  support 
of  the  amended  statement.  Isut  that  course 
ought  not  to  be  allowed  to  be  adopted  after  the 
plaintiffs  have  once  closed  their  case  and  the  de- 
fendants have  been  called  on  to  meet  the  claim  as 
originally  framed  in  the  plaint.  Yule  di  Co.  v. 
Mahomed  Hossain,  I.  L.  B.  24  Calc.  124,  fol- 
lowed.    Clive  Jute  Mills  Co.  v.  Ebbahim  Arab 

I.  L.  R.  24  Calc.  177 

Yttle  &  Co.  V.  Mahomed  Hossain 

I.  L.  R.  24  Calc.  124 
1  C.  W.  N.  71 


44. 


Measure    of    damages    on 


breach    of    contract   by    purchaser — Power 
of  re-sale— Contract   Act  {IX   of  1872),   s.   107~- 
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(a)  Bbeach  of  Contract — corUd. 

Right  of  re- sale  to  be  exercised  within  a  reasonable 
time  of  the  breach  of  contract — Measure  of  damages. 
In  the  case  of  a  sale,  if  the  purchaser  does  not  per- 
form his  part  of  the  contract  he  is  liable  in  damages 
to  the  seller,  the  measure  of  damages  being  the 
difference  between  the  contract  price  and  the  price 
which  the  seller  could  have  obtained  for  the  article 
at  the  time  of  the  breach  of  contract.  If  a  vendor, 
on  breach  of  contract  by  non-payment  of  the  pur- 
chase-money, elects  to  exercise  the  right  of  re-sale 
given  to  him  by  s.  107  of  the  Indian  Contract  Act, 
1872,  not  only  is  the  vendor  bound  to  wait  a  rea- 
sonable time  after  giving  notice  to  the  vendee  of 
his  intention  to  re-sell  before  actually  re-selling, 
but  he  is  also  bound  to  exercise  his  right  of  re-sale 
within  a  reasonable  time  after  the  date  of  the 
breach.     Prag   Narain   v.    Mxtl   Chand 

I.  L.  R.  19  All.  535 


45. 


Principal  and    agent — Con- 


signment of  goods  for  sale — Unauthorized  sale  by 
agent  below  limit.  The  measure  of  damages,  in  a 
case  where  an  agent  has  in  breach  of  his  duty  sold 
goods  of  his  principal  below  the  limit  placed  upon 
them  by  the  principal,  is  the  loss  which  the  princi- 

{)al  has   sustained,    and    if  he  has    sustained   no 
OSS,  he  can  only  ask  for  nominal  damages.     Man- 

OHUBHAI  NaVALCHAND  V.  ToD 

I.  L.  R.  20  "Bom.  633 

46.  , Sale      of      unascertained 

goods — Breach  of  contract — Power  of  re-sale — 
Contract  Act  {IX  of  1872),  s.  107.  The  plaintiffs 
sold  to  the  defendant  under  an  "  Indent  "  contract 
ten  cases  of  tobacco  at  an  agreed  price.  On  ar- 
rival, the  defendant  refused  to  pay  for  and  take 
delivery  of  the  goods,  on  the  ground  that  they 
were  not  the  goods  contracted  for.  After  notice 
to  the  defendant,  the  plaintiffs  re-sold  the  goods 
and  sued  to  recover  the  expenses  of  the  re-sale 
and  the  difference  between  the  price  realized  and 
the  contract  price  with  interest.  Held,  that  cl.  1 
of  the  Indent  Contract  gave  the  plaintiffs  a  right 
to  re-sell  the  goods,  and  sue  for  the  damages  men- 
tioned therein.  S.  107  of  the  Contract  Act  had  no 
bearing  on  the  case.  Yule  <fc  Co.  v.  Mahomed 
Hossain,  I.  J4.  R.  24  Calc.  124,  dissented  from. 
Moll  Schuttb  &  Co.  v.  Luchmi  Chand 

IL  Ii.  R.  25  Calc.  505 

47.   -f Re-sale — Breach    of    contract 

by  purchaser — Contract  Act,  s.  107.  The  plaint- 
iff sold  to  the  defendant  a  certain  number  of 
cases  of  embroidered  muslin.  The  defendant 
took  delivery  of  some  of  the  cases,  but  refused  to 
take  delivery  of,  or  pay  for,  the  rest.  The  plaint- 
iff re-sold  the  goods  refused  by  the  defendant,  and 
brought  a  suit  against  the  defendant  for  damages. 
Held,  that  the  proper  measure  of  damages  was  the 
difference  between  the  contract  price  of  the  goods 
which   the  defendant  had  refused  to  accept  and 
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the  price  realized  by  the  plaintiff  on  the  re-sale. 
Moll  Schutte  &  Go.  v.  Luchmi  Chand,  I.  L.  R.  25 
Calc.  505,  followed.  Yule  &  Co.  v.  Mahomed 
Hossain,  I.  L.  R.  24  Calc.  124,  dissented  from. 
Basdeo  v.  Smidt  .         .         .       Ii.  R.  22  All,  55 


48. 


Contract     consisting      of 


distinct  contracts  with  separate  parties- 
Misjoinder  of  parties  as  defendants — Grant  of 
relief  not  prayed  for — Liquidated  rate  of  damages 
applicable  to  certain  specified  breaches  of  contract 
only — Form  of  decree — Costs.  Seven  salt  manufac- 
turers, the  defendants,  contracted  with  A  to  manu- 
facture and  store  in  the  factory  in  the  name  of,  and 
for  the  benefit  of  A,  such  quantities  of  salt  as  he 
might  require  them  to  manufacture  each  season 
for  seven  years,  in  consideration  of  -4's  paying 
them  at  the  rate  ofRll-8-0  x>er  garce  of  salt,  four 
months'  credit  after  each  delivery  being  allowed  to 
A,  and  of  his  paying  Government  taxes  and  dues, 
and  executing  all  but  petty  repairs  in  the  defend- 
ants' factory.  B  was  a  party  with  A  to  the  contract, 
though  he  was  not  expressly  mentioned  therein. 
A  assigned  his  share  in  the  contract  to  C.  B,  as 
first  plaintiff,  and  G,  as  second  plaintiff,  brought 
a  suit  against  the  defendants  alleging  that  the  de- 
fendants had  failed  to  fulfil  their  part  of  the 
contract  during  the  second  year  of  its  continuance 
(1886),  and  praying  (i)  that  all  the  defendants  be 
directed  to  deliver  to  the  plaintiffs  the  salt  collected 
during  1886^  (ii)  that  defendants  2,  4,  and  7  should 
be  held  liable  for  any  damages  plaintiffs  might 
suffer  through  a  fall  in  the  price  of  salt.  The 
Court  of  first  instance,  having  held  that  the  con- 
tract contained  seven  separate  and  distinct  con- 
tracts, each  defendant  having  contracted  with 
reference  to  his  own  pans  only,  decreed  (i)  that  the 
seven  defendants  should  pay  damages  at  the  rate 
of  R5-12-0  per  garce  for  the  salt  collected  by  each 
during  the  years  1886  to  1889,  leaving  the  quantity 
to  be  ascertained  in  the  execution  of  the  decree  ; 
(ii)  that  the  defendants  should  pay  the  plaintiffs* 
costs.  On  appeal,  the  District  Judge  modified  the 
decree  by  fixing  the  rate  of  damages  at  R45-10-0 
for  each  garce  of  salt.  Held^  on  appeal,  that  the 
suit  was  bad  for  misjoinder  since  the  case  of  each 
defendant  as  a  party  to  a  distinct  contract  should 
be  decided  on  its  own  merits  ;  that  the  decrees  of 
the  lower  Courts  were  bad  in  making  all  the  de- 
fendants jointly  and  severally  liable  for  costs  and 
for  damages  for  other  years  than  the  year  1886, 
and  in  not  ascertaining  the  amount  of  damages 
payable  by  each  defendant ;  that  the  measure 
of  damages  was  what  the  plaintiffs  had  lost  by  the 
breach  of  contract,  but  that  the  lower  Appellate 
Court  was  wrong  in  applying  the  rate  fixed  on  this 
principle  to  each  defendant  without  ascertaining 
the  particular  nature  of  the  breach  of  which  each 
defendant  was  guilty.  Namasivaya  Gurukal  v. 
Kadir  Ammal      .         .      I.  Ij.  R.  17  Mad.  168 
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49. 


(a)  Breach  of  Coi«:bact — contd. 

Agreement    to    discharge 


a  debt  due  by  debtor  to  a  third  party — 
No  time  fixed  for  performance — Failure  to  perform 
tuithin  a  reasonable  time — Cause  of  action.  Defend- 
ant agreed  to  discharge  a  debt  due  by  plaintiff  to 
a  third  party  secured  by  a  mortgage  of  a  village 
which  was  held  by  plaintiff  on  lease  and  which  had 
been  sub-let  by  him  to  defendant  after  the  mort- 
gage to  the  third  party  had  been  granted.  The 
agreement  provided  that  if  the  defendant  failed 
to  discharge  the  debt  he  should  be  liable  to  plaint- 
iff for  any  damage  which  the  latter  might  sustain. 
No  time  was  fixed  for  the  performance  by  the  de- 
fendant of  this  obligation,  and  he,  in  fact,  failed  to 
perform  it  for  a  period  of  nearly  three  years, 
whereupon  this  suit  was  brought.  Held,  that  the 
agreement  was  not  a  mere  contract  to  indemnify  ; 
that  defendant  was  bound  to  discharge  the  debt 
within  a  reasonable  time,  and  that  his  failure 
to  do  so  during  three  years  \^as  a  breach  of  the 
contract,  notwithstanding  the  fact  that  the  third 
party  had  not  enforced  his  claim  against  the  plaint- 
iff. The  measure  of  damages  payable  in  conse- 
quence of  such  breach  would  be  the  amount  of  the 
•debt  which  defendant  had  undertaken  to  discharge. 
DoRASiNGA  Tevar  V.  Abtjnachalam  Chetti 

I.  L.  R.  23  Mad.  441 


50. 


Assessment     of    damages 


— Contract — Breach  of  contract  to  deliver  goods 
— Market  price  at  due  date — Suit  in  High  Court 
cognizaMe  by  Small  Cause  Court — Decree  in  such 
suit,  for  less  than  B  1,000 — Costs — Small  Cause 
Cou,rts  Act  {XV  of  1882),  s.  20,  as  amended  by  s.  11 
of  Act  I  of  1895.  Where  for  purposes  of  assessing 
damages,  it  is  necessary  to  ascertain  the  market 
rate  on  a  certain  day,  and  evidence  of  alleged  actual 
•dealings  on  that  day  is  given,  the  Court  must  be 
satisfied  that  such  dealings  were  contracts  made 
in  relation  to  the  true  prices  of  the  day,  and  not 
made  merely  with  a  view  to  influence  the  prices 
and,  therefore,  affording  no  clue  to  the  real  price 
';  -At  that  date.  Per  Jenkins,  C.J. — Obviously, 
value  created  for  special  purposes  is  irrelevant, 
•and  it  is  for  this  reason  that  the  prices  made  by 
Bulls  and  Bears  are  of  no  use.  If  the  market  value 
is  uncertain,  then  we  must  have  recourse  to  such 
surrounding  circumstances  as  affect  the  probabi- 
lities, and,  among  them,  to  real  prices  proved  about 
the  time  of  due  date.  The  plaintiffs  sued  the  de- 
iendants  for  damages  for  non-delivery  of  cotton,  the 
'question  between  them  being  the  market  rate  on 
the  25th  May,  1900,  the  date  on  which  delivery 
should  have  been  made.  The  24th  May  was  a 
holiday,  and  it  was  proved  beyond  dispute  that 
on  the  23rd  the  rate  was  R225  per  khandi.  The 
plaintiffs  alleged  that  on  the  25th  the  price  was 
R240  per  khandi :  the  defendant  alleged  that  it 
was  R217  per  khandi,  and  counter-claimed  accord- 
ingly.    The   plaintiffs   adduced   evidence   of    five 
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2.  MEASURE    AND    ASSESSMENT    OF  DAM- 
AGES—cowii. 

(a)  Breach  of  Contract — contd. 

cases  of  alleged  actual  dealings  at  R220  per  khandi 
on  the  25th  May.  The  lower  Court,  however,  was 
not  satisfied  that  the  contracts  were  made  in  re- 
lation to  the  true  price  of  the  day,  and  the  Court 
of  Appeal  could  not  say  that  it  had  misappreciated 
the  evidence  on  the  point.  The  defendant  called 
(among  others)  the  Chairman  of  the  Cotton  Trade 
Association,  by  which  the  rate  of  R217  had  been 
fixed  for  the  25th  May.  He,  however,  knew  of  no 
transactions  at  that  rate.  The  lower  Court  found 
the  rate  on  the  25th  May,  1900,  to  have  been  R217 
per  khandi,  and  passed  a  decree  for  the  defendant 
on  the  counter-claim  against  the  plaintiffs.  On  ap- 
peal by  the  plaintiffs :  Held,  that  there  was 
no  satisfactory  direct  evidence  of  the  actual  market 
rate  on  the  25th  May,  1900,  but  that,  as  the  evidence 
showed  that  the  rate  on  the  23rd  was  R225  per 
khandi  and  that  the  market  was  on  the  rise,  the 
conclusion  might  be  drawn  that  the  real  rate  on  the 
25th  May  was  not  less  than  R225.  How  much 
more  it  was,  the  evidence  did  not  establish,  so 
that  the  only  conclusion  was  that  the  plaintiff  had 
proved  that  on  the  due  date  the  rate  was  not  less 
than  R225  per  khandi,  which  therefore  (and  not 
R217)  was  the  basis  on  which  damages  should  be 
assessed.  The  Court  of  Appeal  accordingly  varied 
the  decree  of  the  Court  below,  and  passed  judg- 
ment for  the  plaintiffs.  The  question  then  arose 
whether,  having  regard  to  s.  20  of  the  Small  Cause 
Courts  Act  (XV  of  1882),  as  amended  by  s.  11  of 
Act  I  of  1895,  the  plaintiffs  were  entitled  to  the 
costs,  the  decree  in  their  favour  being  for  less  than 
R  1,000.  Held,  that  no  costs  could  be  given.  The 
mere  fact  that  the  plaintiffs  claimed  a  sum  in  excess 
of  the  Small  Cause  Court  jurisdiction  was  not 
enough  to  take  the  case  out  of  the  operation  of  s.  20. 
The  result  of  the  suit  showed  that  the  true  amount 
or  value  of  the  subject  matter  was  not  above  the 
Small  Cause  Court's  limit.  The  Court  of  Appeal 
ordered  that  the  defendant  should  get  the  costs 
in  the  lower  Court  of  his  counter-claim,  and  no 
more,  but  none  of  the  general  costs  of  suit  or  the 
costs  incurred  in  connection  with  the  plaintiff  s 
claim.     No  costs  of  the  appeal.     Shridhan  Gopi- 

NATH  V.  GORDHANDAS  GOKULDAS  (1901) 

I.  Ii.  B.  26  Bom.  235 


51. 


Mode  of  assess- 


ing damages  where  no  proof  of  market  price.  On  2l8t 
October,  1899,  defendant  contracted  to  deUver 
to  the  plaintiff  at  Bombay  1,000  tons  of  Powell 
Duffryn  coal,  January  to  May  shipments,  200  tons 
to  be  supplied  each  month.  The  first  shipment 
was  due  in  middle  of  February.  Defendant  failed 
to  deliver  any  of  the  coal,  and  the  plaintiff  did  not 
purchase  any  coal  against  defendant's  contract. 
The  plaintiff  now  sued  for  damages  for  breach  of  the 
contract.  The  only  question  was  as  to  the  mode 
of  assessing  damages.  There  was  practically  no 
coal  in  Bombay  of  the  description  contracted  for 
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at  the  dates  at  which  delivery  should  have  been 
given,  and  consequently  no  market  rate  could  be 
proved.  At  the  hearing  plaintiff  produced  a 
statement  showing  the  rates  at  which  he  had, 
during  the  contract  period,  settled  certain  contracts 
for  Powell  Duffryn  coal  which  he  had  with  the 
Bombay  Company,  Limited.  fieZd,  that,  under 
the  special  circumstances  of  the  case,  and  in  the 
absence  of  any  evidence  as  to  a  market  rate,  the 
figures  given  in  this  statement  might  properly  be 
received  in  evidence  for  the  purpose  of  fixing  the 
actual  value  of  the  coal  at  the  dates  of  breach,  thus 
affording    a  measure     of     the     damages  suffered. 

JtJQ  MOHANDAS      VUBJIWANDAS      V.      NUSSEEWAKJI 

Jehangib  Khambatta  (1902) 

I.  L.  B.  26  Bom.  744 


52. 


Contract       for      forw^ard. 


monthly  deliveries — Construction  of  Contract 
— Breach  before  the  time  for  complete  Performance 
— Market  Bate,  where  no  Market  in  India,  how  to  be 
determined.  The  defendant  contracted  to  sell  to 
the  plaintiff  5,000  tons  of  manganese  ore  of  a  cer- 
tain quality  to  be  delivered  into  waggons  at  Kamp- 
tee,  B.  N.  Ry.,  "  500  tons  in  October,  1,000  tens 
in  November,  1,500  tons  in  December  1606,  or 
larger  quantities  each  month,  if  practicable,  the 
whole  5,000  tons  to  be  completed  not  later  than  16th 
February  1907."  In  October  1906  the  defendant 
tendered,  in  part-fulfilment  of  the  contract,  cer- 
tain Domree  ore  which  the  plaintiffs  refused  to 
accept  on  the  ground  of  inferiority  in  quality. 
Thereupon  the  defendant  on  the  6th  November 
1906  wrote  cancelling  the  contract,  and  on  the  17th 
January  1907  finally  repudiated  all  liability  under 
the  contract.  On  the  6th  March  1907,  the  plaint- 
iffs instituted  an  action  for  damages  for  ndn- 
delivery.  It  was  established  in  evidence  that 
ordinarily  there  was  no  market  rate  for  manganese 
ore  in  India,  but  that  there  was  a  free  market  in 
England,  and  that  the  plaintiffs  intended  to  ship 
the  ore  to  England  : —  Held,  that  the  contract 
constituted  a  set  of  distinct  contracts,  and  the 
proper  measure  of  damages  was  the  sum  of  the  dif- 
ferences between  the  contract  and  market  price 
of  the  several  quantities  at  the  several  periods  for 
delivery,  even  though  the  defendant  repudiated 
the  contract  at  a  period  previous  to  the  final  date 
specified  in  the  contract.  Jcslivg  v.  Irvine,  6  H. 
<fe  N.  512,  Brcwn  v.  Midler,  L.  B.  7  Ex.  319,  Bopcr 
V.  Johnson,  L.  B.  8  C.  P.  167,  followed.  Inas- 
much as  there  was  no  market  rate  for  the  com- 
modity in  Calcutta  at  the  date  of  the  breaches,  the 
damage  for  those  breaches  was  the  value  to  the 
plaintiffs  of  the  portions  that  ought  to  have  been 
delivered  on  those  dates  at  the  prices  procurable  in 
England  less  the  cost  of  getting  them  there.  Bor- 
ris  V.  Hutchison,  18  C.  B.  N.  S.  445,  followed. 
CoovEBJEE  Bhoja  V.  Rajekdba  Nath  Mukebjee 
1909)    .         .         .         .     I.  L.  B.  36  Calc.  617 
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(6)      TOBT. 

53.  Assessment    of     damages, 

practice  as  to.  In  a  suit  for  recovery  of  damages, 
the  Court  which  tries  the  case  must,  before  pass- 
ing final  decree,  assess  the  damages,  and  not  leave 
them  to  be  assessed  in  execution  of  the  decree^ 
The  practice  on  the  original  side  of  the  Court  as  to 
assessing  the  amount  of  the  damages  discussed. 
Manibam  v.  Bibi  Mashebtjn  .  4  B.  L.  B.  A  p.  66 

Kbisto  Mohun    Mookeejee  v.     Juggubnath 
Roy  Joogee        .         .         .         .  11 W.  B.  236 

BiNDA  Bibi  v.  Lala  Ramsaban  Singh 

1  B.  li.  B.  S.  N.  23 

BiNDA  Bibi  v.   Lala    Ramsaban  Singh    and 
Bhenuck  Singh  v.  Juggeb  Singh  10  W.  B.  199 


54. 


Wrongful  act — Injury     done 


— Punishment.  In  assessing  damages  caused  by  a 
wrongful  act,  the  injury  sustained  should  alone  bo 
considered,  not  the  punishment  to  be  indicated. 
Bolobhuddub  Singh  v.  Solano  .     5  W.  B.  107 

55.  — I^ominal  damages  — Obliga- 
tion of  Court  to  award  nominal  damages.     Semble : 
When  the  Court  is  of  opinion  that  the  plaintiff  is-j 
not  entitled  to  any  substantial  damages,  it  is  notj 
bound  to  award  him  nominal  damages.     Futbek] 
Paeooee  v.  Mohendeb  Nath  Mozoomdab 

I.  Ii.  B.  1  Calc.  385 


56. 


Bight    to,/  damages — Estab' 


lishment  of^  cause  of  action — Assignment  at  too 
large  a  sum.  Where  a  cause  of  action  is  estab- 
lished, the  plaintiff  is  entitled  to  some  damages. 
His  claim  ought  not  to  be  dismissed  altogether  by ' 
the  lower  Appellate  Court  because  the  first  Court] 
assessed  the  damages  at  too  large  a  sum.  Pabus- 
NATH  Shaha  v.  Bbojolal  GossAiN    8  W.  B.  44 


57. 


Plaintiff    exag^ 


gerating  his  claim.  A  plaintiff  who  comes  int( 
Court  with  a  monstrously  exaggerated  statement  of ' 
injury  sustained  is  only  rightly  served  if  the  Court] 
dismiss  his  claim  in  toto,  although  some  injury  was] 
found  to  have  been  sustained  by  him.  ThakoobJ 
Lulbet  Naeain  Deo  v.  Juggubnath  Mtsseb 

8  W.  B.  47»] 


58. 


Plaintiffs    exog-i 


gerating  hie  claim.  A  Judge  in  appeal  was  held  toj 
have  done  wrong  in  dismissing  a  plaintiff's  case  if 
toto  with  all  costs,  on  the  ground  that  he  had  mon*| 
strously  exaggerated  his  claim  in  the  first  instance,] 
when  there  was  a  ground,  although  small,  for  the] 
plaintiff's  contention.  Ramchundeb  Chuckeb- 
butty  v.  Mabiott       .         .         .15  "W.  B.  465 1 

59.  Failure  to  prove] 

special  damage.  Where  special  damage  is  the  gist 
of  a  plaintiff's  case,  and  he  fails  to  prove  such, 
damage,  he  is  precluded  from  recovering  ordinary 
damages.    Wilson  v.  Kanhya  Sahoo 

11 W.  B.  141 
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60. 


(6)  ToET — contd, 

Besponsibility      of      each 


member  of  comm.on  assembly — Compensation 
— Duress.  Held,  that  in  a  suit  for  compensation  for 
damage  done  to  property  each  and  every  one  of  the 
persons  was  equally  responsible  to  make  compen- 
sation for  the  loss  sustained,  when  he  happened  to  be 
a  part  of  the  common  assembly  and  executed  a  com- 
mon purpose,  and  that  each  one  was  not  liable  only 
in  proportion  to  his  share  of  the  plunder  received 
or  of  the  damage  done  by  him.  Coercion  to  form 
a  member  of  the  assembly,  or  bear  a  part  in  the 
damage,  is  no  excuse  from  responsibility  in  a  civil 
suit  for  compensation.  Ganesh  Singh  v.  Ram 
Raja    3  B.  L.  B.  P.  C.  44  :  12  W.  B.  P.  C.  38 

61.  Mental  "'g' anxiety — Damage 

arising  from  tort.  Damages  are  not  usually  award- 
able  under  the  express  head  of  "  mental  anxiety," 
but  in  all  cases  in  which  damage  arises  from  a  tort, 
as  distinguished  from  a  breach  of  contract,  the 
Courts  in  awarding  damages  are  not  compelled  to 
estimate  the  damage  too  precisely,  but  are  at  liberty 
to  give  damages  which  may  effectually  protect  the 
injured  party  from  a  repetition  of  the  wrong. 
Fttbookh  Hossein   v.   Fuzul  Hossein 

1  N.  W.  209  :  Ed.  1873,  292 

62.  Abuse'  and  assault — Posi- 
tion in  life  of  plaintiff.  In  a  suit  for  damages  oc- 
casioned by  abuse  and  assault,  the  plaintiff's 
position  should  be  considered  for  the  purpose  of 
seeing  how  far  the  compensation  awarded  is  com- 
mensurate with  the  injury  inflicted,  but  not  for 
giving  a  decree  against  the  defendant  beyond  any 
possibility  of  his  ever  satisfying  it,  simply  because 
the  plaintiff  is  a  man  of  a  somewhat  high  position 
in  hfe.     Joypal  Roy  v.  Mukhoond  Roy 

17  W.  B.  280 

63. Assault  -without  provoca- 
tion. In  a  suit  for  damages  for  an  assault  made 
without  provocation,  the  damages  given  should  be 
commensurate  to  the  injury  and  annoyance  caused, 
even  though  there  has  been  no  serious  personal 
injury  sustained.  Ramjoy  Muzoomdae,  v. 
Russell      .         .         .         .     W.  E.  1864,  370 

64. Injury  done  by  cattle  tres- 
passing— Striking  average.  Striking  an  average 
on  the  amounts  stated  by  several  witnesses  is  not  a 
]^roper  mode  of  assessing  the  amount  of  damages 
sustained  by  the  plaintiff  in  respect  of  injury  done  to 
his  crops  by  the  defendant's  cattle.  Sttriutollah 
Chowdhry  v.  Madtjr  Btjx  Chowdhry 

W.  B.  1864,  363 

65. Loss  of  cultivation  by  cut- 

ting  embankment.  In  a  suit  for  damages  for 
loss  of  cultivation  by  the  cutting  of  a  bank,  the 
plaintiff  is  entitled  not  merely  to  the  rent  of  the 
land  but  also  to  the  profits  of  cultivation. 
FuNNUN  Singh  v.  Meher  Ali   W.  B.  1864,  365 
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AGES— co»^. 

(6)  Tort — contd. 

66. Defamation — Conviction   and 

fine  hy  Criminal  Covrt.  A  Civil  Court  is  not  bound 
to  give  damages  for  defamation  after  the  defendant 
has  been  convicted  and  fined  for  the  offence  in  the 
Criminal  Court  where  plaintiff  has  suffered  no- 
actual  damage.  Ooma  Churn  alias  Gopal  Chun- 
DER  Roy  Mozoomdarv.  Girish Chunder  Baner- 
jee 25  W.  B.  22 


67. 


Compensation      for     land 


taken  by  Eailvtray  Company  under  Act  "VI. 
of  1857 — Compensation — Probable  damages  to  ad- 
joining lands.  When  land  is  taken  up  for  a  railway 
company  under  Act  VI  of  1857,  the  owner  should 
claim  for  all  damages  likely  to  be  caused  to  his  ad- 
joining  lands  by  the  works  of  the  company  ;  and  no 
suit  will  lie  for  damages  so  caused  if  they  could  rea- 
sonably have  been  foreseen  at  the  time  of  the  fixing 
of  compensation.  Whether  such  damages  could 
reasonably  have  been  foreseen  or  not  is  a  question 
of  fact  to  be  determined  by  the  lower  Court.     Tapi- 

DAS  GoBINDBHAI  V.  B.,  B.  AND  C.  I.  RAILWAY  COM- 
PANY. B.,  B.  AND  C.  I.  Railway  Co.  v.  Tapidas 
GoBiNDBHAi        .         .         .6  Bom.  A.  C.  116 

68. - Malicious       prosecution— 

Injury  to  feelings.  In  estimating  damages  for  a 
malicious  prosecution,  a  Civil  Court  is  not  neces- 
sarily wrong  in  taking  into  consideration  the 
plaintiff's  feelings.  Htjro  Lall  Biswas  v, 
Htjro  Chunder  Roy      .         .         12  W.  B.  89^ 


69. 


Compensation. 


In  a  suit  for  malicious  prosecution  on  a  false  charge 
of  dacoity,  a  Civil  Court  in  awarding  damages  is  not 
limited  to  the  amount  mentioned  in  s.  270  of  the 
Code  of  Criminal  Procedure.  Shamachurn  Hal- 
DER  V.  Behari  Lall  Koilay     .       14  W.  B.  443 


70. 


Injury   to    feel- 


ings— Reimbursement  of  legitimate  expenses.  In 
a  suit  for  damages  for  malicious  prosecution,  dam- 
ages are  given  on  two  grounds — first,  on  the  ground 
of  a  solatium  for  injury  to  the  feeUngs  of  the  party 
prosecuted  ;  secondly,  as  a  reimbursement  for  legiti- 
mate expenses  incurred  by  him  in  his  defence. 
Ordinarily  speaking,  the  plaintiff,  in  a  successful 
action  for  malicious  prosecution,  is  entitled  to  re- 
cover all  costs  necessarily  incurred  by  him  in  his 
defence  in  the  previous  prosecution,  but  each  case 
must  be  governed  by  its  own  circumstances.  Hicks ^ 
V.  Faulkner,  L.  B.  8  Q.  B.  D.  167,  Mitchell  v. 
Jenkins,  5  B.  S  Ad.  696,  referred  to.  Rai  Jung 
Bahadur  v.  Rai  Gudor  Sahoy  1  C  W.  N.  537 
71. "Wrongful      distraint — Ac- 


tual loss.  In  a  suit  for  damages  for  excessive  dis- 
tress, the  Judge  awarded  to  the  plaintiff  damages 
equivalent  only  to  the  actual  loss  sustained.  Held, 
that  he  had  a  discretion  with  respect  to  the  amount 
of  the  damages,  and  that  there  was  no  ground  for 
interfering  with  his  assessment.  Teekaram  Ky- 
BUTT  V.  Rajkishen  Roy      .        .    Marsh.  49& 
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(6)  Tort — contd. 


72. 


Wrongful  act — Suit  for  pos- 
session of  'property — Prospective  loss.  Damages 
should  be  awarded  according  to  the  loss  caused  to 
plaintiff  by  the  wrongful  act  of  the  defendant ;  and, 
where  such  act  renders  it  probable  that  plaintiff 
will  be  a  loser  in  future  time,  the  award  should  em- 
brace prospective  loss.  Koomareb  Dassee  v. 
Bama   Soonderee   Dassee        .     10  "W.  R.  202 


73. 


Suit    for    negligence — Mode 


of  assessment — Practice — Fresh  issues — Civil  Proce- 
dure Code  {Act  X  of  1877),  s.  566.  In  a  suit  for 
negligence,  \^  here  it  is  possible  that  the  Court  may 
take  one  or  more  different  views  as  to  the  proper 
measure  of  damages,  the  plaintiff  must  come  pre- 
pared with  evidence  as  to  the  amount  of  damages 
according  to  whichever  view  the  Court  may  adopt, 
and  if  the  evidence  produced  is  applicable  to  one 
view  only,  the  Court  cannot  give  the  plaintiff 
a  re- trial  and  allow  him  to  remodel  his  case  with 
fresh  evidence  under  s.  566  of  the  Civil  Procedure 
Code.  That  section  is  intended  to  provide  for 
cases  where  some  point  has  come  to  light  in  the 
Appellate  Court  which  has  not  been  raised,  or  the 
importance  of  which  has  not  occurred  to  the  parties 
or  to  the  Judge  in  the  Court  below.  Anundo 
Lall  Dass  v.  Boycaunt  Ram  Roy 

I.  L.  R.  5  Calc.  283  :  4  C.  L.  R.  473 


74. 


-  Wrongful 


conversion — 
In  an  action  for 


Detention  of  ornaments  pledged 
damages  for  the  detention  of  ornaments  pledged 
with  the  defendant  which  the  defendant  has  wrong- 
fully converted  to  his  own  use,  the  measure  of 
damages  is  the  value  of  ornaments,  less  the  sum  for 
which  they  have  been  pledged.  Hasam  Kasam 
V.  GoMA  Jadavji         .         .     5  Bom.  O.  C.  140 

75. Conveyance    of 

timber — Price  at  place  of  destination.  In  an  action 
for  the  wrongful  conversion  of  certain  timber,  the 
plaintiff  claimed  to  recover  as  damages  the  market 
value  of  the  timber  at  the  town  of  Rangoon,  to 
which  it  was  being  conveyed  at  ths  time  of  the 
conversion.  Held,  that  the  cost  of  carriage  to 
Rangoon  from  the  place  where  the  wrongful 
conversion  occurred  must  be  deducted.  Bombay- 
Btjrmah  Trading  Corporation  v.  Mahomed 
Ally        ....     I.  L.  R.  4  Calc.  116 


76. 


Moveable      pro- 


perty— Non-existent  moveables — Contract  to  assign 
after  acquired  chattels — Completion  of  assignment 
on  property  coming  into  existence — Transferee  with 
notice  of  hypothecation — Suit  against  transferee 
for  damages  for  wrongful  conversion.  Held,  upon 
principles  of  equity,  that  a  hypothecation  of  certain 
future  indigo  produce  was  a  valid  contract  to  assign 
such  produce  when  it  should  come  into  existence  ; 
and  that  the  hypothecation  became  complete 
when  the  crop  was  grown  and  the  produce  realized, 
iand  was  enforcible  against  a  transferee  of  such  pro- 
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duce  with  notice  of  the  obligee's  equitable  interest. 
Collyer  v.  Isaacs,  L.  R.  19  Ch.  D.  342,  and  Holroyd 
V.  Marshall,  L.  R.  10  H.  L.  191,  referred  to.  Held, 
also,  that  such  an  interest  would  not  avail  against  a 
transferee  w  ithout  notice.  Joseph  v.  Lyons,  L.  R. 
15  Q.  B.  D.  280,  and  H alias  v.  Robinson,  L.  R.  15 
Q.  B.  D.  288,  referred  to.  In  a  suit  against  such  a 
transferee  with  notice,  who  had  sold  the  produce, 
for  damages  for  wrongful  conversion  of  the  security : 
— Held,  that  the  measure  of  damages  under  ordin- 
ary circumstances,  and  where  a  fair  price  had  been 
obtained,  would  be  the  amount  which  the  defend- 
ant had  realized  by  the  sale.  Misri  Lai  v.  Moz- 
har  Hossain,  I.  L.  R.  IS  Calc.  262,  referred  to. 
Bansidhar  v.  Sant  Lall     .  I.  L.  R.  10  All.  133 


77, 


Injury    to    indigo    crop — 


Gross  negligence.  In  a  suit  in  which  it  is  proved 
that  defendants  maliciously  and  from  gross  negli- 
gence allowed  their  cows  to  trespass  on  plaintiff's 
lands  and  to  destroy  ijie  indigo  plants  thereon, 
knowing  the  value  of  the  crops  to  the  plaintiff : 
Held,  that  the  case  was  one  of  tort,  in  which  the 
wrong  being  deliberate  and  malicious,  the  plaintiff 
was  entitled  by  way  of  damages,  not  to  the  mere 
value  of  the  growing  plants  destroyed  as  the  actual 
loss  sustained,  but  to  substantial  damages  sufficient 
to  compensate  the  plaintiff  for  the  loss  of  profits 
which  would  have  been  obtained  from  the  indigo 
plant.     Sreehuree  Roy  r.  Hill  .  9  W.  R.  156 

78.  ^ Suit  for  value  of  trees  cut 

down — Person  with  some  claim  of  righk  Suit  for 
damages  in  respect  of  the  value  of  trees  cut  down 
by  the  defendant,  not  as  a  wrong-doer,  but  as  one 
having  some  claim  of  right  to  justify  him.  Held, 
that  the  computation  of  damages  in  such  a  case  is 
not  a  matter  of  exact  calculation,  but  must  be  left 
to  the  discretion  of  the  Judge  who  hears  the  evi- 
dence.    Forbes  v.  Meer  Mahomed  Kasseem 

1  W.  R.  238 


79. 


Suit  for  illegal  ejectment— 


— Siirety  of  lessee.  Explanation  of  the  principle 
of  assessing  damages  in  a  suit  by  a  surety  of 
the  lessee  who  has  afterwards  become  his  partner  for 
damages  for  illegal  ejectment  of  the  lessee  before 
the  expiration  of  the  lease.  Burroda  Kant  Roy 
v.  Ram  Tunnoo  Bose     .  7  W.  R.  P.  C.  51 

8.0.    BURDAKANTH      RoY    V.    AlUK       MuNJOOREB 

Dassiah        .         ...  4  Moo.  I.  A.  321 


80. 


False 


repre  sentation — 


Cause  of  action — Recurring  damages.  Where  plaint- 
iff had  in  a  former  suit,  brought  to  recover  a  part  of 
the  consideration-money  together  with  the  excesa 
rent  paid  by  him  on  a  patni  settlement  which 
defendant  had  induced  him  to  take  on  a  false  repre- 
sentation regarding  the  lots  included  in  it,  obtained 
consequential  damages  : — Held,  that  he  could  not 
succeed  in  a  second  suit  to  get  back  so-called  excess 
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of  rent  paid  by  him  in  terms  of  the  patni  pottah 
since  the  institution  of  the  first  suit.  When  once 
the  cause  of  action  is  matured,  the  subsequent 
occurrence  of  further  damage,  after  or  before 
adjudication  of  the  original  matter,  does  not 
originate  a  fresh  caiuse  of  suit.  Nilmonee  Singh 
Deo  v.  Issurchtjnder  Ghosal     .      9  W.  H.  121 

81. Actions  for  compensation 

for  destruction  of  me— Act  XIII  of  1855. 
Mode  of  estimating  damages  in  actions  brought 
under  Act  XIII  of  1855  discussed.  Vinayak 
Raghtjnath  v.  Great  Indian  Peninsula  Rail- 
way Company     .         .         .7  Bom.  O.  C.  113 

Lyell  v.  Ganga  Dai     .  I.  L.  R.  1  All.  60 

SoRABji  Ratanji  V.  Geeat  Indian  Peninsula 

Railway  Company      .     7  Bom.  O.  C.  119  note 

Ratanbai  v.  Great  Indian    Peninsula  Rail- 
way Company  .        7  Bom.  O.  C.  120  note 

And,  on  appeal,    Ratanbai  v.   Great   Indian 
Peninsula  Railway  Company 

8  Bom.  O.  C.  130 

82.  ^ Suit  against  Collector  for 

acting  illegally  at  sale.  In  a  suit  against  the 
Collector  personally  for  damages  on  account  of  loss 
sustained  by  illegally  selling  to  the  second  highest 
bidder,  the  difference  between  the  two  bids  is  the 
proper  measure  of  the  plaintiff's  loss,  and  not  the 
actual  or  probable  value  of  the  estate.  Cornell 
V.  Cody  Tara  Chowdhrain     .        8  "W.  R.  372 


83. 


Action    of   trespass — Dam- 


age to  property  hy  alteration  of  neighbouring  house 
— Injunction.  Plaintiff  and  defendants,  occupants 
of  neighbouring  houses,  were  joint  tenants  of  the 
party-wall.  Defendants  unroofed  their  house, 
raised  the  wall,  and  placed  beams  on  it  to  rebuUd 
their  house.  The  lower  Appellate  Court  found  that, 
in  consequence  of  this  alteration,  the  rain  from 
defendants'  house  descended  upon  plaintiff's 
verandah  and  caused  damage  to  plaintiff,  and  de- 
creed that  defendants  should  restore  the  wall  to  its 
former  height,  and  remove  the  beams  placed  on  it. 
Held,  on  special  appeal,  that  taking  the  finding 
to  be  that  the  alteration  created  "  stillicidium," 
where  it  did  not  exist  before,  or  that  it  rendered 
more  burdensome  an  existent  *'  servitus  stillicidii," 
it  would  be  very  dangerous  to  hold  that  every 
trifling  excess  in  the  exercise  of  a  servitude  should 
justify  the  pulling  down  of  the  building  creating 
the  excess  ;  that  in  the  present  case  the  damages 
should  be  assessed  and  awarded,  and  the 
injunction  to  remove  the  roof  of  the  house  and  re- 
duce the  wall  be  made  conditional  upon  the  de- 
fendants not  removing  the  cause  of  the  nuisance. 
In  such  a  case,  the  measure  of  damages  is  the 
amount  which  will  induce  the  defendants  to  abate 
the  nuisance.  Akilandammal  v.  Venkata  Chala 
Mudali e  Mad.  112 
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°4.  . _ Trespass    to  im- 

moveable  property — Quarrying  stone  without  leave. 
Where  the  defendants  without  leave  quarried  on 
the  land  of  the  plaintiff  and  removed  a  large  quan- 
tity of  stone  therefrom:  Held,  that  the  plaint- 
iff was  entitled  to  recover  by  way  of  damages  the 
value  of  the  stone  after  it  was  quarried,  and  that 
the  defendants  were  not  entitled  to  a  deduction 
therefrom  of  the  cost  they  had  incurred  in  quarry- 
ing  the  stone.  Daljiba  Anandrav  v.  Bombay^ 
Baroda  and  Central  India  Railway  Company' 

6  Bom.  A.  C.  235 

85. Infringement  of  trade- 
mark— Damage  caused  to  \  plaintiffs  by  way  of 
enhancement  of  loss,  and  not  by  loss  of  profit.  Where 
the  infringement  of  the  plaintiffs'  trade- mark 
by  the  defendants  caused  a  loss  of  profit  to  the 
plaintiffs,  not  by  diminishing  the  amount  of  goods 
sold  by  the  plaintiffs,  by  taking  away  their  cus- 
tomers or  ousting  them  from  their  usual  market, 
but  by  causing  the  goods  actually  sold  by  the 
plaintiffs  to  be  sold  at  a  diminished  price  : — Held, 
that  the  defendants  were  liable  for  the  loss  sus- 
tained by  the  plaintiffs  ;  and  that  the  amount  of 
the  reduction  in  the  price  of  the  goods  sold  was 
the  measure  of  damages.  The  plaintiffs  sued  the 
defendants  for  the  infringement  of  a  trade-mark 
used  by  the  plaintiffs  upon  bundles  of  yarn  sold 
by  them,  and  known  as  "No.  20  red  tie"  yarn. 
They  alleged  that  the  defendants  introduced  inta 
the  Madras  market  a  quantity  of  yarn  bearing 
similar  marks  to  those  upon  the  plaintiffs'  yam, 
but  of  very  inferior  quality  ;  and  that,  in  conse- 
quence of  this  action  of  the  defendants,  the  selling 
price  of  the  plaintiff's  yarn  was,  during  the  months 
of  April  and  May  1885,  depreciated  beyond  the 
amount  of  depreciation  attributable  to  the  natural 
fall  of  market  prices  in  those  months  ;  and  they 
contended  that  such  depreciation  was  the  natural 
and  reasonable  result  of  the  defendants'  wrongful 
act.  The  plaintiffs  calculated  the  damages  sus- 
tained by  them  at  R6,000.  It  appeared  that 
during  the  months  in  question  the  plaintiffs'  mill 
was  not  working  at  a  profit,  and  would  have  made 
no  profits  even  if  the  plaintiffs  had  obtained  for 
their  yam  the  ruling  market  price.  The  damage^ 
therefore  (if  any),  caused  to  the  plaintiffs  by  the 
action  of  the  defendants  was  not  in  form  of  profits, 
but  in  the  form  of  enhancement  of  loss.  Hell, 
upon  the  evidence,  that  the  extra  fall  in  the  price 
of  the  plaintiffs'  yarn  beyond  the  general  market 
depression  was  due,  not  simply  to  the  introduction 
of  the  defendants'  yam  into  the  Madras  market,, 
but  to  its  introduction  with  the  trade- mark  similar 
to  that  of  the  plaintiffs.  The  Court  found  that  the 
said  wrongful  act  of  the  defendants  prejudicially 
affected  the  sale  of  the  plaintiffs'  yam  to  the  extent 
of  about  two  annas  per  bundle  ;  that  the  damage 
,  thus  sustained  by  the  plaintiffs  was  the  reasonable 
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and  probable  result  of  the  defendants'  action} 
and  that  the  plaintifEs  were  entitled  to  recover  such 
damage  from  the  defendants.  Manockji  Petit 
Manufacturing  Company  v.  Mahalaxmi  Spinn- 
ing AND  Weaving  Company 

I.  Ii.  B.  10  Bom.  617 


86. 


Wrongful  execution  of  de- 


cree— Execution  of  decree  after  sale  of  decree. 
The  defendant,  being  the  holder  of  a  decree,  where- 
by a  certain  sum  as  declared  due  as  a  lien  on  two 
mouzahs  therein  mentioned,  sold  his  decree  to  the 
plaintiff  in  the  present  suit,  who  had  purchased  the 
proprietary  right  in  the  mouzahs  subject  to  the  lien. 
Subsequently  the  defendant,  who  retained  posses- 
sion of  the  decree,  sued  out  execution  and  realized 
the  amount  due  under  it,  together  with  subsequent 
interest  thereon.  Held,  that  the  plaintiff  was  en- 
titled to  recover  back  the  money  paid  by  him  as 
the  consideration  for  the  sale,  together  with  dam- 
ages proportionate  to  the  loss  sustained  by  reason 
of  the  subsequent  improper  execution  of  the 
decree,  viz.,  the  amount  of  subsequent  interest. 
Go  OB  Sahai  v.  Hur  Sahai      .        3  Agra  202 

87.  Wrongful       attachment — 

Death  of  cattle  seized.  In  execution  of  a  decree 
against  his  judgment-debtor,  the  defendant  caused 
ths  cattle  of  the  plaintiff,  a  stranger,  to  be  seized 
and  taken.  The  plaintiff  filed  his  claim  under  s. 
246,  Act  VIII  of  1859,  which  was  allowed.  Subse- 
quently to  the  admission  of  the  claim,  but  before 
the  order  for  release  of  the  cattle,  three  of  the 
bullocks  died.  The  plaintiff  sued  for  damages 
consequent  on  the  seizure  of  the  cattle,  and  for 
the  value  of  the  three  bullocks  which  had  died 
during  the  time  they  were  in  the  custody  of  the 
officer  of  the  Court.  Held,  that  the  defendant  was 
liable  to  the  plaintiff  for  damages  sustained  by  him 
in  consequence  of  the  seizure  and  detention  of  the 
cattle, — i.e.,  for  a  sum  sufficient  to  cover  what 
would  have  been  plaintiff's  expenses  for  hiring 
bullocks  to  cultivate  his  land.  Subjan  Bibi 
V.  Sariatulla 

3  B.  L.  B.  A.  C.  413  :  12  W.  B.  329 


88. 


Liability  of  exe- 


cution-creditor in  damages  for  wrongful  seizure 
— Attachment  of  stranger's  property.  Certain  un- 
threshed  rice  belonging  to  the  plaintiff  was  wrong- 
fully attached  by  the  defendants  under  a  money- 
decree  obtained  by  them  against  a  third  party.  The 
attachment  had  been  made  under  a  warrant  which 
specified  the  rice  in  question,  and  which  had  been 
issued  upon  a  darkhast  presented  by  the  defendants, 
in  which  they  prayed  for  the  attachment  of  this 
particular  rice  as  their  judgment-debtor's  property. 
The  rice,  while  in  the  custody  of  a  bailiff  of  the  Court 
nazir  in  the  place  where  it  had  been  attached,  was 
clandestinely  threshed  and  carried  off  by  thieves, 
•who  left  the  straw.    In^a  suit  brought  by  the  plaint- 
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iff  to  recover  the  value  of  the  unthreshed  rice  from 
the  defendants : — Heldf  the  measure  of  damages 
should  be  the  value  of  the  rice  as  it  stood  at  the 
time  of  the  wrongful  attachment  made  at  the  in- 
stance of  the  defendants.  If,  however,  the  plaint- 
iff accepted  the  straw  left  by  the  thieves,  the  value 
of  the  straw  as  it  stood  at  the  time  of  such  accept- 
ance should  be  deducted  from  the  value  of  the  straw 
and  rice  when  unsevered  from  each  other.  Goma 
Mahad  Patil  Gokaldas  Khimji 

I.  Ii.  B.  3  Bom.  74 


89. 


Loss    of    ftwfter 


on  attached  estate.  This  suit  was  brought  to  cancel 
a  decision  of  the  Magistracy  (A),  dated  11th  Decem- 
ber 1869,  whereby  first  defendant  was  put  in  posses- 
sion of  the  Choladi  forest,  to  estabUsh  plaintiff's 
jeum  right  thereon,  and  to  recover  the  same  with 
R14,000  value  of  timber.  The  facts,  as  they 
appeared,  were  that  there  was  a  coffee  estate  called 
Choladi,  carved  out  of  the  same  jungle  as  that  in 
which  the  Choladi  forest  was,  but  not  adjoining  it 
in  a  different  taluk.  The  cultivation  of  that  estate 
was  begun  in  1862  by  0,  who  in  1865  transferred 
his  interest  to  B,  who  in  1867  was  succeeded  by 
first  defendant.  In  the  following  year  the  first 
defendant  proceeded  to  lay  claim  to  the  land  in  dis- 
pute, and  in  1868  he  prosecuted  some  hill-men  for 
trespass  and  had  their  crops  attached.  In  June 
1869  he  procured  an  order  from  the  Deputy  Magis- 
trate whereby  the  Gudalur  Sub-Magistrate  was 
ordered  to  attach  certain  lands  (no  boundaries 
being  specified).  The  land  and  timber  thereon  were 
accordingly  attached  and  an  order  of  attachment 
served  on  plaintiff.  The  case  then  came  before  the 
Assistant  Magistrate,  who,  after  holding  an  en- 
quiry as  to  possession,  passed  the  order  (A), 
cancellation  whereof  was  prayed  in  the  plaint. 
The  District  Judge  found  that  down  to  the  inter- 
ference of  the  Magistrate  in  1868  plaintiff  was 
in  possession  as  owner,  and  he  further  decreed  that 
defendant  should  pay  plaintiff  R  14,000  on  account 
of  the  timber  which  had  been  carried  off,  by  whom 
it  did  not  appear.  On  appeal,  the  High  Court 
confirmed  the  decision  of  the  District  Judge  on  the 
question  of  title,  but  reversed  it  as  to  the  value  of 
the  timber  carried  off,  because  there  was  no  causal 
connection  between  its  loss  and  a  wrongful  act  of 
the  defendant  which  was  needed  to  justify  the 
award  of  that  sum  as  damages.  There  was  no  evi- 
dence of  the  mode  of  the  loss.  The  occasion  for  it 
was  given  by  an  order  of  a  Magistrate,  and  the 
mere  preferring  of  the  complaint  which  gave  birth 
to  that  order  did  not  render  the  defendant  respon- 
sible in  the  circumstances  of  the  case.  Irvine  v. 
Thachabakavil  Mana  Vikbavan  Tibamelpad 
o»  NiLUMBUB        ...  7  Mad.  235 


90. 


Wrongful       detention     of 


property.    The  proper  measure  of   damages  for 
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wrongful  detention  of  property  is  the  difference 
between  the  value  of  the  property  when  seized 
and  its  value  when  restored.  Nundeeram  Singh 
V.  Inderchtjnd  Dogare         .         .  Cor.  89 

s.c.  m  Court  below.     Inderchtjnd    Dogare  v. 
Nundeeram  Singh       .         .         .  Cor.  3 

91.  Interest  on  value 

of  goodf.  In  a  suit  for  damages  for  detention  of 
property,  intere&t  at  the  bazar  rate  on  the  value  of 
the  goods  awarded  and  recovered  may  not  be  an  ade- 
quate measure  of  damages.  The  Judge  should  take 
into  consideration  all  the  circumstances  of  each  case 
presumably  within  the  knowledge  of  the  defendaat 
at  the  time  he  committed  the  act  which  forms  the 
cause  of  action,  and  allow  for  their  natural  and 
immediate  consequences.     Punju  v.  Oodoy 

18  W.  R.  337 


92. 


Suit  for  damages    for  tak- 


ing and  detaining  coffee  estate  and  pro- 
perties and  for  destrU3tion  of  crop — Profits 
of  estate.  The  plaintiff  brought  a  suit  against 
the  defendant  to  recover  damages  for  the  wrong- 
ful taking  and  detention  by  the  defendant  of  a 
coffee  estate  and  certain  moveable  property  be- 
longing to  the  plaintiff,  and  for  the  loss  sustained, 
partly  by  the  destruction  of  the  growing  "  supple- 
mental crop  "  and  partly  by  neglect  of  the  propsr 
cultivation  of  the  estate.  The  possession  of  the 
estate  had  been  in  the  first  instance  given  in  right 
of  the  defendant's  claim  as  mortgagee,  and  after- 
wards retained  mistakenly  in  the  same  right.  The 
Civil  Judge  awarded  the  plaintiff  R20,000  as  com- 
pensation for  the  injury,  privation,  and  suffering 
resulting  to  the  plaintiff  from  the  defendant's 
•wrongful  acts  in  obtaining  and  withholding  posses- 
sion of  the  estate.  Held,  that  the  defendant  should 
not  have  been  adjudged  to  pay  more  than  the  value 
of  the  profits  of  the  estate,  and  of  any  property 
removed  from  the  estate,  and  compensation  for  any 
injury  caused  to  the  estate  by  the  acts  or  neglect 
of  the  defendant  or  his  agents.     McIvor  v.  Stain- 

3ANK 5  Mad.  70 

93.  Suit  for  plundered  pro- 
perty— Misappropriation — Presumption.  In  a 
suit  to  recover  the  value  of  plundered  property, 
when  a  question  arose  as  to  the  amount  of  the 
property  misappropriated,  it  was  ruled  that, 
unless  the  defendant  produced  the  property  and 
showed  it  not  to  be  of  the  value  stated  by  plaintiff, 
the  strongest  presumption  should  be  made  against 
him,  and  the  highest  value  assumed.  Soondur 
MoNEE  Chowdhrain  V.  Bhoobun  Mohun  Chow- 
dry         .         .         .         .  11 W.  R.  536 


94. 


Injury    to  Ferry — Compen- 


sation— Land  Acquisition  Act  (I  of  1894),  ss.  9, 
12  and  18 — Notice — Irregularity  in  the  notice, 
■effect  of — Valid  award,  requirements  of — Rail- 
ways Act  {IX  of  1890),  s.  10,  suh-s.  {2)—Limit- 
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ation  Act  {XV  of  1877),  Sch.  II,  Art.  120— 
Damages,  measure  of.  Where  notice  under  s.  9 
of  the  Land  Acquisition  Act  does  not  contain  the 
material  facts,  which  would  enable  the  landowner 
to  identify  the  land  intended  to  be  taken  up,  and 
where  the  land  to  be  acquired  is  affected  with  a 
franchise,  the  franchise  is  not  described,  and  the 
notice  fixes  less  than  the  prescribed  time  to  prefer 
claims,  there  being  irregularities,  a  suit  for  dam- 
ages for  permanent  injury  to  a  ferry  caused  by 
acquisition  under  the  Land  Acquisition  Act,  is 
maintainable  in  the  Civil  Court,  notwithstanding 
an  award  has  been  made  by  the  Deputy  Collector, 
not  allowing  any  compensation  for  the  ferry,  as  it 
was  not  claimed  even  after  a  special  notice.  Sub-s. 
(2)  of  s.  10  of  the  Railways  Act  does  not  bar  a  suit 
for  compensation  in  the  Civil  Court,  when  the  Col- 
lector refuses  to  adjudicate  upon  the  claim  put 
forward  by  the  owner.  A  suit  will  lie  in  the  Civil 
Court  in  respect  of  claim  for  damages,  which  could 
not  be  foreseen  at  the  time  of  the  acquisition  pro- 
ceedings. A  suit  to  recover  compensation  for 
land  acquired,  instituted  on  the  refusal  of  the  Col- 
lector to  award  any  compansation  under  the  Land 
Acquisition  Act,  is  governed  by  Art.  120  of  Sche- 
dule II  of  the  Limitation  Act,  the  right  to  sue  ac- 
cruing either  from  the  date  of  the  acquisition  or  the 
refusal  by  the  Collector  to  award  compensation. 
The  mere  construction  of  a  railway  bridge  across 
a  river,  whereby  the  profits  of  the  ferry  are  re- 
duced, does  not  entitle  the  owner  to  claim  dam- 
ages ;  but  where  lands  and  both  banks  of  the  river, 
which  were  used  as  landing  places  for  the  ferry, 
were  acquired  for  the  purpose  of  the  railway  bridge, 
and  the  access  to  the  river  and  with  it  the  exercise 
of  the  franchise  was  destroyed,  the  owner  was 
entitled  to  compensation.  The  value  of  a  ferry 
ought  not  to  be  determined  by  ascertaining  the 
average  profits  at  the  date  of  the  acquisition  by 
regarding  it  as  an  invariable  quantity  and  by  tak- 
ing a  number  of  years'  purchase.  The  damages 
ought  to  be  calculated  on  the  basis  of  the  average 
profits  from  the  ferry.  Rameswar  Singh  v.  Secre- 
tary OF  State  for  India  (1907). 

I.  L.  R.  34  Calc.  470 


1. 


3.  REMOTENESS  OF  DAMAGES. 
Suit        for       trespass — Ex- 


penses of  criminal  proceedings — Loss  of  income. 
The  plaintiffs,  describing  themselves  as  the  agent 
and  gomastah  of  the  hereditary  durynakurtah  of 
the  Trivellore  Pagoda,  brought  a  suit  for  damages 
against  the  defendant,  the  committee  of  the  dis- 
trict, appointed  by  virtue  of  Act  XX  of  1863,  and 
their  servants,  for  a  trespass  by  the  defendants  in 
forcibly  dispossessing  them  of  the  pagoda  and  the 
property  therein,  and  for  the  wrongful  removal 
and  retention  of  the  property.     The  plaint  stated 
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DAMAGES— conif^. 

3.  REMOTENESS  OF  DAMAG'ES—contd. 

that  the  defendants  were  punished  criminally  for 
the  trespass  by  the  Magistrate,  who,  after  enquiry 
under  ss.  318  and  319  of  the  Criminal  Procedure 
Code,  restored  the  possession  of  the  pagoda  to  the 
plaintiffs.  The  damages  claimed  were  the  value 
of  jewels,  cash,  records,  and  accounts  not  restored  ; 
the  expense  incurred  by  the  durmakurtah  in  the 
purification  of  the  pagoda  ;  the  amoimt  of  counsel's 
and  vakil's  fees  in  the  criminal  proceedings  ;  and 
the  amount  of  income  received  by  the  defendants 
during  their  possession  during,  a  festival  held  at  the 
pagoda.  Held,  that  the  plaint  was  brought  by  the 
plaintiff  personally,  and  not  on  behalf  of  the  plaint- 
iffs by  the  durmakurtah  through  his  recognized 
agents  ;  that  the  plaintiffs  were  entitled  to  recover 
a  moderate  amount  of  damages  for  the  wrong  done 
to  them  in  ejecting  them  from  the  pagoda  ;  that 
the  expenses  incurred  in  the  criminal  proceedings 
instituted  by  the  plaintiffs  were  not  recoverable 
as  damages,  such  damages  not  being  directly 
traceable  to  the  wrong  and  its  natural  and  necessary 
consequences  ;  that  the  amount  of  income  received 
by  the  defendants  during  the  festival  was  a  loss 
sustained  by  the  durmakurtah  and  not  by  the 
plaintiff  personally  ;  and  that  the  plaintiff 
had  failed  to  make  out  the  loss  of  property 
alleged.  Venkatasa  Naiker  v.  Skinivassa  Char- 
YAR 4  Mad.  410 

2.  Invasion  of  right  of  pri- 
vate ferry — Damages  for  trespass  to  lands.  In 
a  suit  to  maintain  the  old  boundaries  of  a  ferry, 
the  plaintiffs  did  not  assert  that  they  enjoyed  a 
right  of  private  ferry  which  had  been  invaded  by  an 
order  of  the  Magistrate  extending  the  boundaries  of 
a  public  ferry,  but  only  that  they  had  theretofore, 
without  charging  toll,  transported,  in  their  own 
boats,  or  in  boats  hired  by  them,  their  labourers 
and  cultivators  and  implements  of  husbandry ; 
and  that,  in  the  exercise  of  this  right,  the  order  of 
the  Magistrate  was  injurious  to  them.  Held,  that 
such  damage  was  much  too  remote  to  entitle  them 
to  relief.  Held,  also,  that  the  damage  done  to  the 
plaintiffs  by  passengers  and  carriers  trespassing  on 
their  lands  on  their  way  to  the  ferry  was  too  remote 
to  entitle  them  to  maintain  the  suit.  Ram  Govind 
SmGH  V.  Magistrate  of  Ghazeepore 

4  N.  W.  146 


3. 


—  Expected    custody   of  idols 
damages — Anticipated      profits.      A 


—  Uncertain 

claim  for  damages  for  being  prevented  from  re- 
ceiving certain  sums  which  the  plaintiffs  might 
have  received  if  they  had  had  the  custody  of  cer- 
tain idols  retained  by  the  defendants  was  not  al- 
lowed. Ramesstjr  Mookerjee  v.  Ishan  Chunder 
Mookerjee        .         .         .         .10  W.  R.  457 

4. Anticipated     profits    from 

turn  of  -worship— Bight  of  suit — A  suit  for 
wasilat  in  respect  of  profits  derived  from  a  turn 
of  worship,  whether  maintainable.  A  suit  for  wasi- 
lat, in  respect  of  profits  derived  from  a  turn  of 
worship,  wkich  are  in  their  nature  uncertain  and 
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voluntary,  is  not  maintainable.  Bamessur  Moo- 
kerjee V.  Ishan  Chunder  Mookerjee,  10  W.  B.  457,. 
followed.  Kashi  Chandra  Chuckerbutty  v. 
Kailash  Chandra  Bandopadhya 

I.  L.  R.  26  Calc.  356 
3  C.  W.  N.  279 

See    Dmo    Nath    Chfckerbutty    v.   Protap 
Chandra  Goswami        .       I.  L.  R.  27  Calc.  30 

4  C.  W.  N.  79 

5.    Charter-party — Unseaworthi- 
ness of  ship — Expense     of   renewing    bills — Delay 
— Loss  by  exchange.    The    plaintiffs    chartered    a 
ship  of  the  defendant,  and    by    the    charter-party 
it  was  stipulated  that  the  said  ship,  being  tight, 
staunch,  and  strong,  should  receive  from  the  plaint- 
iffs a  full  cargo  of  rice  or  grain,  and  being  so  loaded 
should  therewith  proceed  to  St.  Denis,  the  freight 
to  be  paid  there  on  right  delivery  of  cargo.     The  pe- 
nalty for  non-performance  of    the    charter-party 
was  to  be  the   estimated  amount    of  freight.     The 
plaintiffs  began  to  load  on  May  3rd,  and  continued 
doing  so  imtil  June  10th,  having  then  shipped  very 
nearly  the  full  cargo ;  they  then  stopped  loading 
in  consequence  of  a  notice  from  the  defendant  that 
the  ship  was  leaking.     In  consequence  of  the  leakage 
the  cargo  had  to  be  shifted,  and  a  portion  of  it  found 
to  be  damaged  had  to  be  replaced  after  the  leak 
was  stopped.     The  charges  of  shifting  the  cargo  and 
the  cost  of  the  cargo  substituted  were  paid  by  the 
defendant.     Considerable  delay  occurred  in  conse- 
quence of  the  leak,  and  the  loading  was  not  com- 
pleted until  the  end  of  July.     On  May  28th,  when 
the  plaintiffs^had  loaded  a  portion  of  the  cargo  and 
had  obtained  bills  of   lading,  they  drew    a    bill    of 
exchange  at  sixty  days  for  the  value  of  the  cargo 
covered  by  the  bills   of  lading   on  their  agent  at 
St.  Denis,  which  they  sold  to  the  Comptoir  d'Es- 
compte  de  Paris,  hypothecating  the  cargo  for  the 
amount  of  their  draft.     Other  similar  drafts  were 
subsequently  drawn  and  sold.     When  the  plaintiffs 
received  notice  of  the  leakage,  they,  in  anticipation 
of  the  delay  which  would  occur  in  consequence, 
arranged  with   the  Comptoir'd  Escompte  that  the 
bills  should  not  be  forwarded  forthwith,  but  should 
be  held  by  the  Comptoir  d' Escompte,  and  renewed 
by  the  plaintiffs  on  the  completion  of  the  loading, 
the  plaintiffs  paying  interest  on  the  bills  in  the 
meantime  at  9  per  cent,  per  annum.     On  renewing 
the  bUls,  the  plaintiffs,  in  consequence  of   the  dif- 
ference in  the  rate  of  exchange,  were  out  of  pocket 
R400.     In  an  action  against  the  owner  for  breach 
of  the  charter-party  in  not  supplying  a  ship  tight, 
staunch,  and  strong,  as  stipulated,  the  plaintiffs 
sought  to  recover,  as  damages  arising  out  of  such 
breach  of  the  charter-party,  the  interest  paid  by 
them  on  the  drafts  in  pursuance  of  their  arrange- 
ment Vith  the   Comptoir  d' Escompte,   the  sum 
they  had  to  pay  on  Renewing  the  bills,  a  further 
sum  for  interest  on  bills  they  could  not  negotiate 
in  consequence  of  not  being  able  to  obtain  bills  of 
lading  from  the  defendant,  and  the  value  of  the 
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stamps  on  the  bills,  which  had  been  cancelled  in 
pursuance  of  the  plaintiffs'  arrangement  with  the 
Oomptoir  d'Escompte.  Heldy  that  such  damages 
were  too  remote.     Robert  and  Chabriol  v.  Isaac 

6  B.  L.  R.  Ap.  20 


6. 


Breach,  of  covenant  in  not 


giving  lessee  possession — Expenses  of  litiga- 
tion for  possession.  In  a  lease  for  a  period  of  nine 
years,  without  payment  of  salami,  entered  into 
between  A  and  B,  A  bound  himself  by  the  follow- 
ing covenant :  "  In  the  event  of  B  not  being  put  in 
possession  of  the  leased  premises,  A  will  have  to 
make  good  anything  in  the  shape  of  Tchisara  or 
nuksan  (loss)  to  which  B  may  be  put  in  conse- 
quence." On  A  failing  to  put  B  in  possession  of 
the  premises  mentioned  in  the  lease,  B  brought  a 
suit  against  the  party  in  possession,  but  failed 
to  recover  possession.  In  a  suit  by  B  against  A 
for  recovery  of  damages  for  breach  of  contract 
measuring  the  amount  of  damages  at  the  expenses 
he  had  to  incur  in  the  suit  for  possession,  and  also 
the  whole  of  the  profits  which  he  excepted  to  derive 
from  the  lease : — Heldy  that  the  plaintiff  was 
entitled  to  recover  only  nominal  damages.  Maho- 
med IsA  Khan  v.  Kisho  Lal  .  6  B.  L.  R.  Ap.  44 

*/.  . Suit     for    damages    against 

lessor,  including  costs — Costs  of  litigation — 
Cause  of  action.  In  1883,  A,  the  trustee  of  a  cer- 
tain charity,  executed  in  favour  of  X  and  Y  an 
agricultural  lease  for  nine  years  and  delivered  over 
possession  of  the  lands  comprised  in  it,  being  part 
of  the  trust  property.  The  lease  contained  a 
provision  that  it  should  be  cancelled  on  default 
being  made  in  payment  of  the  rent  and  kist,  and  it 
contained  no  express  covenant  for  quiet  enjoyment. 
In  1867  default  was  made  in  payment  of  the  rent 
and  kist.  A  thereupon  cancelled  the  lease,  and 
sued  X  and  Y,  and  obtained  a  decree  for  the 
arrears.  In  a  suit  by  X  for  damages  for  breach  of 
contract  against  A,  the  plaintiff  alleged  that 
certain  raiyats  setting  up  a  false  claim  had  evicted 
X  from  the  lands  demised  at  the  instigation  of  A, 
who  had  subsequently  sought  unsuccessfully  to 
obtain  further  advantages  for  himself.  Held,  that 
the  plaint  disclosed  a  good  cause  of  action 
against  the  lessor ;  and  that,  even  if  the  plaintiff 
had  substantiated  his  allegations  against  his  lessor, 
he  would  not  have  been  entitled  to  recover  the  cost 
of  civil  and  criminal  proceedings  against  the  raiyats 
who  had  evicted  him.  Mahomed  Isa  Khan  v. 
Kisto  Lal,  6  B.  L.  R.  Ap.  44,  referred  to.     Vithi- 

LINGA  PaDAYACHI  V.    VlTHILINGA  MUDALI 

I.  Ii.  R.  15  Mad.  Ill 


8. 


Iioss  of  profits  from  non- 


cultivation — Magistrate's  order  as  to  possession 
— Disputed  possession — Non-cultivation — Criminal 
Procedure  Code,  1872,  s.  631.  A  dispute  having 
arisen  regarding  the  possession  of  certain  land,  an 
order  was  passed  under  s.  531  of  the  Code  of  Crimi- 
nal Procedure,  forbidding  both  plaintiff  and  de- 
fendant to  interfere  with  the  land  until  either  estab- 

VOL.   II. 
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lished  his  title  in  a  Civil  Court.  The  land,  in  con- 
sequence of  this  order,  was  not  cultivated  in  the 
following  year.  The  plaintiff  sued  for  damages 
for  the  loss  of  profits  resulting  from  non-cultivation 
of  the  land.  Held,  that  the  damages  were  not  the 
probable  result  of  the  defendant's  act,  being  the 
consequence  of  the  order  of  the  Magistrate. 
Ammani  Ammal  v.  Sellayi  Ammal 

I.  L.  R.  6  Mad.  426 

9.  Breach     of      condition     in 

lease — -Speculative  damages.  Where  it  was  stipu- 
lated in  a  lease  that,  if  the  tenant  did  not  cultivate, 
the  landlord  might  enter  and  cultivate  a  portion 
of  the  land  demised  : — Held,  that,  on  breach  of  the 
condition  by  the  tenant,  the  landlord  might  be 
entitled  to  recover  any  damage  directly  conse- 
quent on  the  breach  of  contract,  but  he  was  not 
entitled  to  claim  speculative  profits  which  he 
might  have  derived  from  the  most  hazardous  crop. 
Abdool  Ghtjnnee  v.  Goodree  Rai 

2  Agra,  Ft.  II,  192 

4.  RENT  SUITS,  DAMAGES  IN. 

Bengal   Rent  Act    VIII    of 


1869,  s.  44— Beng.  Act  VI  of  1862.  s.   2— 

Additional  damages — Discretion  of  Court.  The 
award  of  additional  damages  under  s.  2,  Bengal  Act 
VI  of  1862,  was  discretionary  and  not  imperative. 
Before  awarding  such  damages,  the  Court,  in  the 
exercise  of  its  discretion,  had  to  look  to  the  condi- 
tion of  the  parties  and  the  particular  hardship 
inflicted  on  the  landlord  by  the  omission  of  the 
undertenant  to  pay  his  rents.  Rambuddun  Singh 
V.  Sree  Koonwar     .     W.  R.  1864,  Act  X,  22 

Dheeraj  Mahtab  Chund  V.  Debender  Nath 
Thakoor     .         .         .  W.  R.  1864,  Act  X,  68 

GoPAL  Lal  Thakoor  v.  Mahomed  Kadir 

W.  R.  1864,  Act  X,  73 

BOYLECHAND  DUTT  V.   PUNCHANUN  ChOBAY 

W.  R.  1864,  Act  X,  64 

Zameeroodinnissa  Khantjm  V.  Phillipe 

1  W.R.  290 

2.  ______  Beng.  Act  VI  of  1862,  s.  2— 

Additional  damages — Interest  under  s.  20,  Act 
XI  of  1859 — Construction  of  statute.  Damages 
under  s.  2,  Bengal  Act  VI  of  1862,  were  awardable 
in  addition  only  to  rent  and  costs,  and  were  to  be 
regarded  as  in  substitution  for,  not  in  addition  to, 
the  interest  awardable  under  s.  20,  Act  XI  of  1859. 
Retrospective  effect  was  not  to  be  given  to  the  penal 
provision  of  s.  2,  Bengal  Act  VI  of  1862.  Nobo- 
KANTH  Dey  v.  Boradakunth  Roy  .  1 W.  R.  100 


3. 


-  Facts    justifying 


award  of  damages.  Before  awarding  damages 
for  arrears  of  rent  under  s.  2,  Act  VI  of  1862, 
the  Court  should  find  whether,  when  the  rent  was 
demanded,  it  was  withheld  without  just  reason  or 
not.    Mohanund  Chowdhry  v.  Eglinton 

1  W.  R.  343 

5g 
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4.  RENT  SUITS,  DAMAGES  IN^-^oncM. 


4. 


Damages      when 


not  awardable.  Damages  were  no  \  a  ^  ardable  under 
8.  2,  Bengal  Act  VI  of  1862,  in  a  salt  for  rent  in 
which  the  plaintifi's  allegations  as  to  the  rate  of 
rent  had  been  disbelieved  and  a  decree  given  him 
at  the  rates  admitted  by  the  defendant.  Beckwith 
V.  NOOBJUMMA  .  .         2  W.  E..,  Act  X,  11 


5. 


Bengal    Bent 


Act,      1869, 

25.     Tenants 


s.  44— Bcngr.  Act  X  of  1871,  s. 
are  liable  in  damages  for  neglect  to  pay  road 
and  public  works  cesses.  Saroda  Pbosad  Gan- 
GOOLY  V.  Prosonno  Coomar  Sandial 

I.  L.  K.  8  Gale.  290 


6. 


Withholding 


receipt       on 

p-xym^nt  of  rent  — Act  X  of  1859,  s.  10— In- 
juria sine  damno.  Where  money  is  actually  paid 
as  rent  and  the  necessary  receipt  is  withheld,  the 
case  is  not  one  of  injuria  sine  damno,  but  one  in 
which  the  law  (s.  10,  Act  X  of  1859)  gives  the  Court 
discretion  to  award  any  sum  as  damages  not  ex- 
ceeding double  the  amount  for  which  the  receipt 
is  withheld.  Joheerooddeen  Mahomed  v.  Dabeb 
Pershad  Singh        .         .         .      13  W.  R.  391 

DAMDUPAT,  RULE  OF. 

See  Hindu  Law — Usttry. 

I.  L.  R.  26  Mad.  662 
I.  L.  R.  26  All.  354 

See  Interest     .         .   10  G.  W.  N.  884 

See  Regulation  II  of  1877. 


1. 


Hindu 


Law — 


Interest — Interest  accrued  due  not  affected  by  the 
rule  of  damdupat.  Plaintiff  advanced  R714  to 
the  defendant.  The  whole  of  this  sum  was 
repaid  by  the  defendant.  The  plaintiff  then 
sued  to  recover  R33-9-2,  being  the  amount  of 
interest  over  the  amount  from  the  date  of  the 
loan  to  the  date  of  its  repayment.  The  defend- 
ant raised  the  plea  of  damdupat,  alleging  that  no 
sum  was  due  as  principal  at  the  date  of  suit,  so  none 
could  be  recovered  by  way  of  interest.  Held^ 
that  the  claim  should  be  allowed,  since  the  rule  of 
damdupat  had  no  application  to  a  right  that  has 
already  accrued.  The  rule  of  damdupat  does  not 
divest  rights  that  have  accrued  ;  it  merely  limits 
accruing  rights.  A  suit  against  a  Hindu  debtor 
for  interest,  actually  and  legally  accrued  is  not 
barred  merely  because  the  principal  sum  lent  has 
been  paid  ofE.     Nusserwanji  v.  Laxman  (1906) 

I.  L.  R.  30  Bom.  452 


2. 


Practice — Civil 


Procedure  Code  {Act  XIV  of  1882).  sa.  351  and  352 
— Proof  of  chiiin  in  insolvency  proceedings,  effect  of. 
An  order  admitting  a  creditor's  claim  made  in 
insolvency  proceedings,  amounts  to  a  decree  and 
the  rule  of  damdupat  is  not  applicable  to  a  claim 
so  admitted.  The  rule  of  damdupat  applies  only 
during  the  existence  of  the  relation  of  debtor 
and    creditor,    and   ceases   to   apply   when     the 


DAMDUPAT,  RULE  OF—concld. 

contractual  relation  has  come  to  an  end  by  reason 
of  a  decree.  Hari  Lal  Mullick,  J  ;  fe  matter  of 
(1906)        .         .         .        I.  L.  R.  33  Gale.  1269 

DANGING  GIRLS. 

See  Contract  Act,  s.  23 — ^Illegal  Con- 
tracts— Generally. 

I.  L.  R.  13  Bom.  150 

See  Hindu   Law — Custom — Adoption. 

I.  L.  R.  12  Mad.  214 

I.  L.  R.  19  Mad.  127 

I.  L.  R.  21  Mad.  229 


See      Hindu 

ments     . 

See      Hindu 
Customs   . 


Law — Custom — Endow- 
.     I.  L.  R.  14  Bom.  90 


Law — Custom — Immoral 

I.  L.  R.  1  Mad.  168.  356 

1.  L.  R.  4  Bom.  545 

See  Hindu  Law — Custom — Inheritance 
AND  Succession. 

L  L.  R.  14  Mad.  163 

See  Hindu  Law — Inheritance — Danc- 
ing Girls        .   I.  L.  R.  13  Mad.  133 
L  L.  R.  14  Mad.  163 

See  Pbnal  Code,  s.  372. 

I  L.  R.  1*2  Mad.  273 

I.  L.  R.  15  Mad.  41,  323 

I.  L.  R.  16  Bom.  787 

S^e  Penal  Code,  s.  373. 

I.  L.  R.  23  Mad.  159 

DAITGEROUS  GONDITION. 

See  Bombay  Municipal  Act. 

I.  L.  R.  33  Bom.  334 

DARBHANGA  RAJ. 

Babuana  grant. 


See  Hindu  Law  .  I.  L.  R  33  Gale.  1158 
12  G.  W.  N.  958,  966 
12  G.  W.  N.  118 
custom  of— 

See  Hindu  Law — Maintenance. 

I.  L.  R.  36  Gale.  943 

DARKHAST  RULES,  QRAKT  OF  LAND 
UNDER. 

—  Grant     by    com- 


petent authority  not  to  be  set  aside  because  not  madt 
in  the  manner  prescribed.  A  grant  of  land  on  dar- 
khast,  by  an  authority  competent  to  make  such 
grant,  cannot,  where  no  fraud  has  been  practised 
in  obtaining  such  grant,  be  set  aside  on  the 
ground  that  it  was  not  made  in  the  manner 
prescribed  by  the  Board's  Standing  Order. 
Collector  of  Salem  v.  Rungappa,  I.  L.  R.  12  Mad. 
404,  406,  followed.  Secretary  of  State  fob  India 

V.    13UNDEPPA  OF  KONAKONDIA  (1008) 

I.  L.  R.  32  Mad.  300 

2,  . Nature  of  grant — 

Power  of  Civil  Courts  to  interfere  where     grant  «e| 
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DARKHAST  RULES,  GRANT  OP  LAND 

UNDER— cowfti. 

aside  by  appellate  authority  on  the  ground  of 
irregularity  of  procedure.  A  applied  to  the  Tahsil- 
dar  under  rule  IV  of  the  Darkhast  rules  for  a 
grant  of  land.  The  Tahsildar  made  the  grant 
under  rule  VII  on  the  10th  May  1897  and  the  grant 
stated  that  it  was  subject  to  the  result  of  any 
appeal  that  might  be  preferred.  On  the  15th  July 
1897  and  on  the  2nd  November  1897,  two  appeals 
were  preferred  to  the  Deputy  Collector  against  the 
grant.  On  the  15th  June  1898,  the  Deputy  Collec- 
tor issued  a  pottah  to  A  in  pursuance  of  the  grant. 
The  appeals  were  heard  on  the  28th  June  1899, 
after  notice  to  A  and  the  grant  by  the  Tahsildar 
was  set  aside  on  the  ground  that  the  notice  under 
rule  V  was  not  duly  published.  A  appealed  to  the 
Collector  and  to  the  Board  of  Revenue  and  his 
appeals  were  dismissed.  The  present  suit  was 
instituted  by  A  for  a  declaration  that  the  lands 
had  become  his  property  and  that  the  Deputy 
Collector's  order  cancelling  the  grant  was  null  and 
void  or  in  the  alternative  for  a  decree  directing  the 
defendant  to  pay  the  kist  paid  by  A  and  the  cost 
of  the  improvements  effected  by  him.  The  Court 
of  first  instance  granted  the  declaration  prayed  for. 
On  appeal  the  Subordinate  Judge,  holding  that  it 
was  not  open  to  the  Civil  Courts  to  question  the 
propriety  of  the  cancellation  by  the  Deputy  Collec- 
tor, modified  the  decree  by  granting  the 
alternative  relief  claimed  in  respect  of  kist 
and  improvements.  On  appeal  to  the  High 
Court:  Heldy  per  Sm  Arnold  White,  CJ.,  that 
it  is  not  open  to  a  Civil  Court  to  cancel  a 
pottah  because  some  of  the  formalities  of  the 
Darkhast  rules  have  not  been  observed.  It  may, 
however,  set  aside  an  order  of  an  Appellate  Rev- 
enue Tribunal,  which  allows  on  appeal  against  a 
grant  by  a  Revenue  officer  on  the  ground  of  irregu- 
larity of  procedure,  if  it  is  of  opinion  that  there 
is  no  evidence  of  irregularity,  although  it  will  not 
be  open  to  the  Civil  Court  to  interfere,  if  the  Tah- 
sildar declined  to  make  the  grant  on  the  ground 
of  irregularity  of  procedure.  In  the  former  case 
there  is  a  conditional  contract,  but  in  the  latter 
there  is  no  contract  at  all.  Per  Benson,  J. — Under 
the  rules  the  Tahsildar  has  power  only  to  make  a 
conditional  grant  and  the  issue  of  a  pottah  does  not 
alter  the  cojiditional  nature  of  the  grant.  A  pottah 
is  in  the  nature  of  a  mere  bill  and  is  not  a  grant  or 
conveyance.  It  is  not  open  to  the  Civil  Courts 
to  discuss  the  sufficiency  or  otherwise  of  the  grounds 
on  which  the  Darkhast  authorities,  whether  ori- 
ginal or  appellate,  grant  or  refuse  to  grant  Gov- 
ernment lands  to  parties  applying  for  them,  so 
long  as  those  authorities  act  within  the  scope  of  the 
authority  conferred  on  them  by  the  rules.  The 
Secretary  of  State  for  India  v.  Kusturi  Reddi,  I. 
L.  R.  26  Mad.  268,  referred  to  and  approved. 
Sappani  Asari  v.  The  Collector  of  Coimbatore, 
1.  L.  R.  26  Mad.  742,  referred  to  and  approved. 
MuTnu  Veera  Vandayan  v.  Secretary  of 
State  for  India  (1906)  .     I.  L.  R.  29  Mad.  461 

3.  Darkhast       Rule 

14 — Jurisdiction  of  Civil    Courts — Registry  under 

VOL.  II. 


DARKHAST  RULES,  GRANT  OF  LAND 
UNDER- con  W. 

rule  14  only  conditional — Civil  Courts  can  interfere 
only  when  public  servant  acts  outside  his  authority. 
Under  rule  14  of  the  Darkhast  rules,  the  registry 
by  the  Tahsildar  and  the  original  grant  are 
subject  to  the  result  of  any  appeal  that  might  be 
admitted  by  the  Deputy  Collector.  Civil  Courts 
have  no  jurisdiction  to  question  the  validity  of 
acts  done  by  Government  officers  when  they  act 
within  the  scope  of  their  authority.  The  propriety 
of  a  decision  by  a  Darkhast  authority,  original  or 
appellate,  acting  within  the  scope  of  its  powers 
cannot  be  a  subject  of  investigation  by  the  Civil 
Courts.  MuTHuvEERA  Vandayan  v.  The  Sec- 
retary  of   State   for  India   (190G) 

I.  L.  R.  30  Mad.  270 


4. 


Grant     good     if 


made  by  competent  authority,  unless  se<  aside  on 
appeal — Omission  to  consvlt  one,  whose  opinion  is 
not  binding,  does  not  vitiate  the  grant.  A  grant  of 
land  purportir  g  to  have  been  made  under  the 
darkhast  rules  by  the  officer  empowered  by  the 
rules  to  make  the  grant  is  binding  on  the  Crown, 
unless  it  is  revoked  by  an  officer  of  a  higher 
grade  on  appeal.  The  omission  on  the  part  of 
the  officer  makirg  the  grant  to  consult  an  autho- 
rity, whom  he  is  directed  to  consult  by  an  order 
of  Government,  which,  however,  does  not  make 
the  opinion  of  such  authority  binding  on  him, 
is  a  mere  irregularity,  which  does  not  inva- 
lidate the  grant.  Hummade  Beari  v.  Secre- 
tary OF  State  for  India  (1908) 

I.  L.  R.  31  Mad.  264 

DARPATNI  TENURE. 

See  Limitation  ..  I.  L.  R.  34  Cale.  711 
DATE  OP  HEARING* 

See  Practice  .  I.  L.  R.  32  Bom.  534 
DAUGHTER* 

See  Hindu  Law — Inheritance — 

Special  Heirs — Females — Daugh- 
ters; 

Divesting  of.  Exclusion  from, 
AND  Forfeiture  of.  Inheritance 
— Unchastity. 

I.  L.  R.  26  Mad.  509 
I.  L.  R.  22  Calc.  347 

See  Hindu  Law — Inheritance — 
Special  Heirs — Females — Daugh- 
ters     .         .     I.  L.  R.  31  Bom.  495 

See  Hindu  Law — 

Maintenance — Right  to  Main- 
tenance— Daughter  ; 

Marriage— No    Obligation    to    get 
Daughter  marrifd. 

I.  L.  R.  26  Mad.  505 

5g2 
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DAUGHTER— cowc?(?. 
appointment  of — 


mony- 


HiNDTJ     Law — Custom — Appoint- 
ment OF  Daughter. 

15  B.  li.  R.  P.  C.  190 
L.B.  2  1.  A.  163 

gift  to,    at    dwiragaman     cere- 


See  Hindu  Law        .      13  C.  W.  N.  994 

'  right  to  alienate — 

See  Hindu  Law  .  I.  L.  R.  36  Calc.  753 

DAUGHTER-IW-Ii  AW. 

See  Hindu  Law — Maintenance — Right 
f '^    TO  Maintenance — Son's  Widow. 

DAUGHTER'S    SONS. 

,    See   Hindu    Law — Inheritance — Joint 
Property  and  Survivorship. 

Ii.  R.  29  I.  A.  156 

See        Hindu        Law — Inheritance — 
Special   Heirs — Males — Daughter's 

Son. 

See  OuDH  Estates  Act,  s.  22. 

I.  Ii.  R.  3  Calc.  626 

I.  Ii.  R.  21  Calc.  997 

L.  R.  21 1.  A.  163 

if  may  be  adopted. 

See  Hindu  Law     .        13  C.  W.  N.  920 

DAYABHAGA. 

See  Hindu  Law — Inheritance. 

I.  L.  R.  35  Calc.  721 

See  Hindu  Law — Joint  Faihly. 

I.  L.  R.  31  Calc.  214  ;  448 
12  C.  W.  N.  103 

See  Hindu  Law — Partition. 

11  C.  W.  N.  239 

See  Hindu  Law — Self  Acquisition. 

I.  L.  R.  33  Calc.  1119 
I.  L.  R.  36  Calc.  86 

See  Hindu  Law — Stridhan. 

12  C.  W.  W.  924 
I.  Ii.  R.  32  Calc.  261 

I.  Ii.  R.  33  Calc.  315 

DEADLY  WEAPON. 

See  Penal  Code,  s.  148. 

I.  L.  R.  15  All.  19 

<See- Unlawful  Assembly. 

7  O.  W.  N.  512 

DEAF  AND  DUMB  PERSON. 

See  Criminal  Procedure  Code,  ss.  340, 

341  (1872,  s.  186)       .         7  N.  W.  131 

19  W.  R.  Cr.  37 

22  W.  R.  Cr.  35,  72 

I.  Ii.  R.  27  Calc.  368 

.  ^  4  C.  W.  N.  421 


DEAF  AND  DUMB  PERSON— corn-Id. 

See  Estoppel — Estoppel  by  Conduct. 
I.  Ii.  R.  18  Calc.  341 

See  Hindu  Law — Inheritance — Divest- 
ing OF,  Exclusion  from,  and  Forfei- 
ture of.  Inheritance — Deafness  and 
Dumbness. 

See  Parties — Disability  to  sue. 

2  N.  W.  414 
DEATH. 

of  appellant  — 

See  Abatement  of  Suit — Appeals. 

I.  L.  R.  26  Bom.  597 

See  Parties — Substitution  of  Parties 
—Appellants    I.  L.  R.  26  Bom.  317 


of  defendant- 


See  Defendant,  death  of. 
of  donor — 

5ee  Registration  Act,   1877,  s.   17. 

I.  Ii.  R.  25  Mad.  672 

—  of  executant — 

See  Registration  Act,  s.  49. 

13  C.  W.  N.  722 

—  of  intending  plaintiff" — 


See  Civil  Procedure  Code,  1882,  s.  424. 
I.  L.  R.  25  AH.  187 

Of     joint      appellant,     pending 
appeal  — 

5ee. Civil  Procedure  Code,  1882,  s.  544. 
I.  Ii.  R.  27  Bom.  284 

of  judgment  Kiebtor — 

See  Civil  Procedure  Code,  1882,  s.  108. 

I.  Ii.  R.  29  Calc.  33 

I.  L.  R.  35  Calc.  1100 

/Sec  SuRBTY — Liability  of  Surety. 

I.  Ii.  R.  24  Mad.  637 

of  party  to  civil  proceedings — 

See  Abatement  of  Suit — Appeals. 

I.  Ii.  R.  25  All.  27 

of  party  criminal  proceedings. 


See  Abatement  of  Pbosec  ution. 

4  Mad.  Ap.  55 

See  Possession,  order  of  Criminal 
Court  as  to — ^Decision  of  Magis- 
trate AS  to  Possession. 

2  O.  L.  R.  264 

—  of  party  to  insolvency  proceed- 


ings 


See  Insolvency  Act,  s.  36. 

6  B.  Ii.  R.  119 
10  Bom.  58 
—   of  plaintiflf— 

See  Plaintiff,  death  of. 
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DEATH— cowfd. 


of  respondent — 


I. 


See  Abatement  of  Suit — Appeals. 

I.  Ii.  li.  23  All.  22 

—  presumption  of— 

See  Evidence  Act,  s.  108. 

I.  L.  R.  11  Bom.  433 

I.  L.  R.  35  Calc.  25 

11  C.  W.  M".  833 

See     Hindu      Law — Presumption      of 
Death. 

See     Mahomed  AN     Law — Presumption 
OF  Death. 

—  sentence  of  confirmation  of— 

See  Criminal   Procedure   Code,  s.  376 

(1872,  s.  288)   .     I.Ii.  R.  1  Bom.  639 

19  W.  R.  Cr.  57 

.  Presumption  of— Evidence  Act 


{I  of  1872),  s.  108 — Presumption  of  death  of  person 
not  heard  of  for  more  than  seven  years — Time  of 
death,  no  presumption  as  to.  The  presumption 
that  arise  so  under  s.  108  of  the  Evidence  Act  is 
that  a  man  who  has  not  been  heard  of  for  seven 
years  is  dead  at  the  time  the  question  is  raised 
and  not  that  he  died  at  some  antecedant  date. 
It  is  incumbent  on  the  party  who  alleges  that  a 
person  died  on  a  certain  date  to  prove  that  fact  by 
evidence.  Fani  Bhusan  Banerjee  v.  Surja 
Kant  Roy  Chowdhury  (1907) 

11  C.  W.  W.  833 


2. 


Sentence  of — Age  of  the  accused 


— Sentence.  Where  the  accused,  a  girl  of  16,  was 
held  guilty  of  deliberately  killing  her  husband  by 
means  of  arsenic  poison  which  she  mixed  up  with 
the  food,  cooked  and  served  up  by  herself  to  the 
husband  :  Held,  that  in  consideration  of  her  age 
she  should  be  transported  for  life  instead  of 
suffering  the  extreme  penalty  of  law.  Emperor 
V.  Jasha  Bewa  (1907)         .       11  C.  W.  N.  904 


3. 


Criminal      rashness       or 


negligence — Firing  at  object  on  the  sky-line  of 
an  eminence  near  a  public  road  without  proper  pre- 
cautions against  danger — Indian  Penal  Code  {Act 
XLV  of  1860),  ss.  304 A,  336,  337  and  338— Com- 
pensation to  relative  for  death  by  rash  or  negligent 
act — Criminal  Procedure  Code  {Act  V  of  1898), 
s.  545.  Two  persons,  one  a  corporal  and  the  other 
a  private,  who  had  both  been  in  the  regiment  over 
four  years,  went  to  a  plantation  at  the  edge  of 
which  there  was  an  eminence  on  which  they  set  up 
at  the  sky-line  a  small  tin  case  as  a  target,  and 
fired  several  shots  at  it,  from  a  distance  of  100  feet, 
with  a  quarter  inch  bore  saloon  rifle  sighted  to 
100  yards.  There  was  a  public  road  used  by  the 
villagers  about  150  yards  away,  and  60  feet  below 
the  level  of  the  eminence,  but  in  the  direct  line  of 
fire.  The  road  was  not  visible  from  the  firing 
point,  but  clearly  so  from  the  target.  A  bullet 
struck  a  man  passing  along  the  road  at  a  spot  in 
the  line  of  fire,  though  it  did  not  appear,  who 
had    fired    the    shot.      No    precautions    of    any 


DEATH— conc/ti. 

kind  were  taken  to  prevent  danger  to  passers-by 
on  the  road  from  such  firing.  Hdd,  that  they  were 
both  guilty  of  criminal  rashness  and  negligence 
within  section  304A  read  by  itself  without  reference 
to  ss.  34  and  107,  in  firing  at  an  object  on  the  sky- 
line of  the  eminence  against  the  light  (which  was  in 
itself  dangerous),  near  a  public  road  within  the 
zone  of  fire  with  a  rifle  which,  sighted  to  a  100 
yards,  they  must  have  known  might  easily  carry 
some  considerable  distance  beyond  and  prove  fatal, . 
without  taking  any  precautions  or  using  the  slight- 
est circumspection  with  reference  to  the  safety  of 
others.  The  words  "  rash  or  negligent  act "  in  s. 
304A  of  the  Penal  Code  have  the  same  meaning  as 
"  does  any  act  so  rashly  or  negligently  "  in  ss.  336, 

337  and  338.  S.  336  renders  criminal  the 
doing  of  any  act  so  rashly  or  negligently  as  to  en- 
danger human  life  or  the  safety  of  others,  irre- 
spective    of      the     consequences.     Ss.    337     and 

338  only  impose  a  greater  punishment  when  hurt 
or  grievous  hurt  is  the  result  of  such  rashness  or 
negligence.  S.  304A  provides  for  the  case  of 
death  by  such  rash  or  negligent  act  under  circum- 
stances not  amounting  to  culpable  homicide.  Beg. 
V.  Salmon,  L.  R.  6  Q.  B.  D.  79,  and  Beg.  v.  Nida- 
marti  Nagabhushanam,  7  Mad.  H.  C.  119.  Section 
545  (i)  (6)  provides  for  compensation,  in  cases 
where  it  is  recoverable  under  Act  XIII  of  1855,  to 
the  persons  therein  indicated,  viz.,  "  the  wife,  hus- 
band, parent  and  child,  if  any,"  of  the  deceased. 
Yalla  Ganguluy.  Mamidi  Dali,  I.  L.  B.  21  Mad. 
74,  dissented  from.     Emperor  v.  Morgan  (1909) 

I.  L.  R.  36  Calc.  302 

DEATH-BED  GIFTS. 

See  Mahomed  AN  Law. 

I.  Ii.  E.  35  Calc.  271 


DEATH   ILLNESS, 
TUTES. 


WHAT      COM^STI- 


See  Mahomedan  Law. 

I.  L.  B.  35  Calc.  271 

DEBATE   ON  BILL    IN  LEGISLATIVE 
COUNCIL. 

See  Statute,  construction  of. 

I.  L.  R.  18  Bom.  133 


DEBT. 


See  Acknowledgment  of  Debt. 

See  Attachment — Subjects  of  Attach- 
ment— Debts. 

See  Certificate  of  Administration — 
Acts  XXVII  of  1860  and  VII  of 
1889  AND  Grant  of  Certificate. 

See  Certificate  of  Administration — 
Right  to  Sue  or  Execute  Decrei 
without  Certificate. 

See  Civil  Procedure  Code,  1882,  s.  268. 
I.  L.  H.  26  AH  86 
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DEBT— fonffi. 

See  Hindu  Law — 

Djebts  ; 

Father's  liability — Ltmttation. 

13  C.  W.  N".  9 

Immobal  debt    I.  Ii.  R.  33  Calc.  676 

Joint     Family — Debts,   and      Joint 
Family  Business  ; 

Son's  liability  to  p^vy  father's  debts. 
I.  Ii.  R.  33  Bom.  39  ;  284 

Partition — Effect  of  Partition. 

I.  L.  R.  24  Mad.  555 

See  Imprisonment        .  5  C.  "W.  N.  145 

See  Insolvency — Insolvent  Debtors 
UNDER  Civil  Procedure  Code — Exe- 
cution OF  Decree. 

I.  L.  R.  30  Calc.  407 

See  Insolvency  Act,  s.  39. 

I.  Ii.  R.  19  Calc.  148 

See  Judgment-debt. 

iSee  Limitation  Act,  1877.  s.  19. 

I.  Ii.  R.  31  Calc.  95 
8  C.  W.  N.  168 

See  Limitation  Act,  1877,  s.  20. 

I.  Ii.  R.  26  All  36 

See  Mahomedan  Law — Debts. 

See  Succession  Certificate  Act. 

I.  L.  R.  28  Bom.  119 
12  C.  W.  N.  145 

aekno'virledgment  of— 

See  Limitation    Act,    s.     19 — Acknow- 
ledgment OF  Debts. 

assignment  of— 

See  Insolvent  Debtors  Act,  s.  23. 

I.  L.  R.  25  Mad.  406 

barred  by  limitation. 


See.  Administration. 

I   Ii.  R.  2  Bom.  75 
See  Administrator- General. 

I.  L.  R.  1  Mad.  287 
See  Collector     .  I.  L.  R.  19  Mad.  255 
See  Hindu  L\w — Alienation — Aliena- 
tion by  Widow — What  constitutes 
Legal  Necessity    6  Bom.  A.  C.  270 
I.  L.  R.  11  Bom.  320 
I.  L.  R.  13  Mad.  189 
I.  L.  R.  21  Calc.  190 
flfce  Mortgage — Redemption — Right  of 
Redemption    .  I.  L.  R.  18  Bom.  755 

dishonestly     or       fraudulently 

preventing  debt  being  available  for  cre- 
ditors— 

See  Penal  Code,  s.  422. 

I.  L.  R.  28  Calc.  314 


DEBT— conirf. 

due  to  Crown. 

See  Crown  Debts. 


I.  Ii.  R.  12  Calc.  445 
5  Bom.  O.  C.  23 

incurred   for   necessaries   binds 


minor's  estate— 

See  Guardian  and  Ward. 


I.  L.  R.  35  Calc.  320 


joint — 


See  Contribution,  suit  for — Payment 
OF  Joint  Debt  by  one  Debtor. 

—  nature  of— 

See  Hindu  Law — Alienation — ^Aliena- 
tion by  Father. 

See  Hindu  Law — Joint  Family — Pow- 
ers OF  Alienation  by  Members. 

See  Hindu  Law — Joint  Family — 
Sale  of  Joint  Family  Property  in 
Execution,  etc. 

—  part  payment  of — 

See  Limitation  Act,  1877,  s.  20. 

6  C.  W.  N.  766 

—  payable  by  instalments. 

See  Bond. 

See  Limitation  Act,  1877,  Son.  II,  Art. 
75. 

See  Limitation  Act,  1877,  Son.  II,  Art. 
1^9 — Orders  for  Payment  at  Spe- 
cified Date. 

—  recovery  of- 
fice Promissory  Notes — Assignment  of, 

AND  Suits  on,  Promissory  Notes. 
5  C.  W.  N.  56 

transfer  of- 
fice Transfer  of  Property  Act,  s.  131. 


1. 


Hindu       Law — 


Son's  liability  to  pay  father's  debts — Decree  for 
damages  resulting  from  a  wrongful  act  committed 
by  the  father — Ancestral  estate  in  tie  hand  of  the 
son  not  liable  under  the  decree.  The  plaintiff 
obtained  a  decree  against  the  defendant's  father 
for  damages  to  the  plaintiff's  property  caused  by 
a  dam  erected  by  the  latter,  which  obstructed 
the  passage  of  water  thereto.  On  the  latter' s 
death  the  decree  was  sought  to  be  enforced  against 
his  son  with  respect  to  the  ancestral  estate  in 
the  hands  of  the  son.  Held^  that  the  son  was 
not  liable  under  Hindu  Law  under  the  decree. 
His  father's  act  in  obstructing  the  passage  of  water 
to  the  decree-holder's  lands  may  not  have  been 
illegal  in  the  usual  sense  of  the  term,  that  is  to  say, 
it  may  not  have  been  committed  in  contravention 
of  any  express  provision  of  the  law  ;  but  the  result 
of  the  suit  showed  that  it  was  wrongful,  and  for  a 
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liability  so  incurred  the  son  could  not  be  held 
answerable,  when  the  estate  that  had  come  to  his 
hands  had  derived  no  benefit  from  the  act.  Under 
Hindu  Law,  the  son  is  not  to  be  held  liable  for  debts, 
which  the  father  ought  not,  as  a  decent  and  re- 
Bpectable  man,  to  have  incurred.  He  is  answerable 
for  the  debts  legitimately  incurred  by  his  father : 
not  for  those  attributable  to  his  failings,  follies  or 
caprices.  Dubbar  Khachab  v.  Khachab  Habsub 
<1908)      .         .         .  I.  L.  R.  32  Bom.  348 

2. ■ ■ Succession  Certi- 
ficate— Succession  Certificate  Act  ( VII  of  1889),  s.  4. 
In  the  case  of  a  debt  existing  in  the  life  of  the 
creditor  which  did  not  become  payable  until  after 
his  death,  his  heirs  cannot  obtain  a  decree  without 
the  production  of  a  certificate  under  the  Succession 
Certificate  Act.  Nemdhari  Boy  v.  Bissessari 
Kuinari,  2  G.  W.  N.  591,  overruled.  Banchhabam 
Majumdab  v.  Adyanath  Bhattachaejee  (1909) 

I.  L.  R.  38  Calc.  936 

DEBTOR. 

See  Cebtificatb  of  Administration — 
RiOHT    TO    Sue  ob  Execute  Decbee 

WITHOUT  CeBTIFICATE. 

I.  L.  R.  15  Gale.  54 
I.  L.  R.  19  Calc.  338 

See  Debtob  and  Cbeditob. 

See  Executor         .       7  C.  W.  N.  476 

See  Insolvency. 

See  Joint  Debtobs. 

See  Limitation  Act,  1877,  Sch.  II,  Abts. 
12,  49,   115  and  145. 

I.  L.  R.  31  Calc.  519 

arrest  of — 

See  Abbest — Civil  Abbest. 

See      Attachment — Attachment        of 
Pebson. 

assignment  by — 

See  Debtob  and  Creditor. 

See  Insolvency — Assignment  by    Deb- 
tor        .         .     I.  Ii.  R.  19  All.  223 
I.  L.  R.  16  Mad.  397,  449 
I.  L.  R.  23  Calc.  592 

—  discharge  of— 

See  Appeopbiation  of  Payments. 

I.  Ii.  R.  13  Calc  164 
I.  L.  R.  26  Calc.  39 

removal  of  property  of,  by  cre- 


ditor. 


See  Theft  I.  L.  R.  22  Calc.  669  ;  1017 
I.  L.  R.  18  All.  88 

DEBTOR  AND  CREDITOR. 

See  Contbact  Act,   1872,  s.   16. 

I.  Ii.  R.  31  AU.  386 

jSee  Debtob. 
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See  Execution  of  Decbee. 

See  Limitation  Act  (XV  of  1877),  s.  19. 
I.  Ii.  R.  33  Cale.  1047 

See  Receiveb     .     I.  L.  R.  30  Calc.  937 

See  Sale  in  Execution  of  Decree — 
Distribution  of    Sale  Proceeds. 

fraudulent  conveyance — 

See  Tbansfee  of  Property  Act,  s.  53. 

I.  Ij.  R.  25  Bom.  202 

.    Gift     by     judgment- debtor. 


1. 


If  a  judgment-debtor  has  sufficient  other  property 
to  satisfy  a  decree  against  him,  it  cannot  be  said 
that  in  point  of  law,  every  gift  of  any  part  of  his 
property  is  void  on  the  ground  that  the  whole  was 
hypothecated  for  the  payment  of  the  decree. 
Kripanath  Subma  v.  Neitokalee  Da  bee 

12  W.  R.  137 

Voluntary   gift  by 


husband  to  wife.  A  voluntary  gift  by  a  husband  to 
his  wife  is  not  void  against  the  husband's  creditors 
if  at  the  time  of  the  gift  the  husband  was  solvent, 
and  the  wife  was  put  in  possession  under  the  gift, 
especially  if  the  plaintiff  became  a  creditor  of  the 
husband  long  after  the  gift.  Enaet  Alt  v.  Ram- 
pbeah  Koonvstab         ...        1  W.  R.  21 


3. 


-Convey avce  by  hus- 


band to  wife  171  fraud  of  creditors — Voluntary  deed. 
If  a  man  largely  indebted  executes  a  conveyance 
of  property  to  his  wife,  as  in  satisfaction  of  dower, 
the  conveyance  is  void  as  against  his  creditors, 
if  executed  for  the  fraudulent  purpose  of  keeping 
the  property  in  his  own  hands  out  of  the  reach  of 
the  creditors.  So  also  a  conveyance  by  a  man  in 
such  circumstances  to  his  wife  is  fraudulent  and 
void  if  no  dower  is  due,  and  the  conveyance  is  vol- 
untary, and  not  made  in  satisfaction  of  any  debt 
due  to  him.  Mahomed  Busseeboollah  Chow- 
DHBY  V.  Abemoonissa  .         .         .7  W.  R.  513 


4. 


Voluntary    trans- 


fer— Bond  fide  gift — Gift  not  to  defraud  credit  re, 
A  voluntary  transfer  of  property  by  way  of  gift  if 
made  bond  fide,  and  not  with  the  intention  of 
defrauding  creditors,  is  valid  as  against  creditors. 
The  Hindu  and  English  law  on  the  subject  discus- 
sed.    Ganubhai  v.  Sbinivasa  Pillai  4  Mad.  84 


5. 


Transfer  of  property  by  jud- 
It  is  not  illegal  for  a  judgment- 


ment  debtor. 

debtor  to  dispose  of  all  his  property  before  attach- 
ment, provided  the  transaction  is  an  actual  con- 
veyance and  not  merely  nominal.  Diqumbuebb 
Dassee  v.  Baney  Madhub  Ghose 

15  W.  R.  155 

Chundeb  Madhub   Doss  r.  Ameer  Ali 

25  W.  R.  U9 

Singh  v.  Jankee  Sahoo 

22  W.R.473 


Ram  Burun 


6. 


Sale  made  pending 

suit  against  vendors  for  debt — Sale  to  prevent  land 
being  taken  in  execution.    A  sale  made  of  immove- 
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able  property  pending  a  suit  against  the  vendors  to 
recover  a  debt  is  valid,  although  the  motive  of  the 
vendors  may  have  been  to  prevent  the  land  being 
attached  and  sold  in  execution.  Pfllen  Chetty  v. 
Ramalinqa  Chetty        .         .  5  Mad.  368 


7. 


-  Fraudulent  assign- 
set    aside    transfer. 


f^ent — Suit  by  creditor  to 
When  a  person  being  in  debt  transfers  his  property, 
with  a  view  to  defeat  and  defraud  any  of  his  credi- 
tors, any  creditor,  after  he  has  established  his  right 
as  a  judgment-creditor,  may  maintain  a  suit  to  set 
aside  the  alienation,  notwithstanding  that  the 
transfer  was  made  before  he  sued  for  his  debt,  or 
that  the  debt  was  unsecured.  Sfjun  Koonweb 
V.  PiRBHOo  Lall      .         .     2  Agra,  Pt.  II,  211 


8. 


Assignment       in 


fraud  of  creditors — Possession  of  property  sold 
remaining  in  vendor.  Where  a  person  purchases 
for  one  who  is  in  failing  circumstances  and  has  de- 
crees against  him  in  execution,  and  allows  the  ven- 
dor (being  his  relative)  to  remain  in  possession 
of  the  goods  sold,  as  well  as  the  profits  thereof,  he 
may  perhaps  purchase  in  good  faith  ;  but  the  Courts 
are  not  justified  in  declaring  the  validity  of  such 
a  transfer  without  there  being  the  clearest  proof 
that  the  purchaser  has  bought,  and  paid  the  consi- 
deration, and  some  sufficient  explanation  of  the 
apparently  suspicious  circumstances  attending  the 
purchase.     Kallyan  v.  Dottluta     .     1  Agra  79 

9.   Deed,  execution  of,  by  judg- 

ment-debtor — Deed  executed  in  fraud  of  credi- 
tors. Where  a  mortgagor  executes  a  deed  of  sale 
for  the  purpose  of  defrauding  and  defeating  his 
creditors,  it  is  void  against  any  of  the  creditors 
who  may  obtain  a  decree  against  him,  although 
the  deed  may  have  been  executed  before  execution 
was  taken  out  on  the  decree.      Radha  Mohun  Dutt 

V.    BiSSESSTJR     BUNDOPADHAYA         .  6  W.  R.  90 


10. 


Deed  executed  by  judgment- 


debtor — Assignment  to  defeat  creditors — Consi- 
deration—  Validity  of  transaction  for  valuable  con- 
sideration defeating  execution.  Plaintiffs  sued  for 
certain  lands  under  an  agreement  executed  to  their 
elder  brother,  S,  by  defendants  in  the  following 
terms  :  *'  You  have  this  day  received  a  loan  of 
R  1,345-4-4  from  D  and  from  me,  5,  for  the  pur- 
pose of  remitting  to  the  Court,  in  satisfaction  of 
the  warrant  amount,  in  the  matter  of  the  suit 
No.  26  of  1835  on  the  file  of  the  Provincial  Court 
between  your  father,  the  late  U,  appellant,  and 
M,  respondent.  You  have,  owing  to  the  encum- 
brances consequent  on  a  few  more  suits  against  you, 
caused  all  the  property  which  you  own  in  Vega- 
yammapetta  to  be  attached  for  the  said  (warrant) 
amount,  and  caused  six  puttis  of  land,  houses,  back- 
yards, and  certain  moveable  property  out  of  the 
same,  to  be  knocked  down  in  auction  in  our  names 
and  some  other  personal  property  in  the  names  of 
others  ;  and  have  therefore  proposed  to  us  to  execute 
a  kararnama  (to  you)  engaging  (ourselves)  to  carry 
and  pay  the  above  mentioned  (R  1,345-4-4)  into 
the  Court ;  to  obtain  receipts  for  the  amount  and 
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certificates  in  our  names  for  the  real  property  ;  to 
allow  the  tiled  house,  back- yard  having  fruit  trees 
and  moveable  property,  to  be  held  by  you  as  hither- 
to ;  V  and  myself,  B,  to  enjoy  the  produce  of  the  six 
puttis  of  land  for  twenty  years  from  Saruari  to 
Sittadhri,  on  account  of  the  said  loan  and  interest 
thereon  ;  and  to  restore  the  land,  together  with  the 
certificates  (to  be)  issued  by  the  Court  in  our  names. 
We  have  accordingly  agreed  to  your  proposal,"  etc. 
The  Principal  Sudder  Ameen  considered  that  the 
agreement  was  invalid  on  the  ground  that  it  ap- 
peared to  have  been  executed  with  a  view  to  de- 
fraud creditors  of  8.  Heldy  on  appeal,  that  the 
real  nature  of  the  transaction  was  that  S  borrowed 
money  from  defendants  to  enable  him  to  buy  in  his 
own  land  ;  that  defendants  purchased  only  for  and 
on  behalf  of  S,  taking  from  him  an  assignment  of 
part  of  the  property  for  twenty  years,  in  order  to 
repay  themselves  the  money  lent ;  that  there  was, 
therefore,  abundant  consideration  for  the  defend- 
ants' promise  to  give  up  possession  at  the  end  of 
twenty  years.  Held^  also,  following  the  English 
law,  that  where  there  is  a  real  transaction  between 
the  parties  for  valuable  consideration,  whether  it  be 
by  way  of  sale  or  mortgage,  the  transaction  is  valid 
even  as  against  a  creditor,  though  the  object  may 
have  been  to  defeat  an  expected  execution.  San- 
KABAFPA  V.  Kamayya  .         8  Mad.  231 

11.       ^     Assignment  of  property  by 

debtor — Stat.  13  Eliz.,  c.  5.  An  assignment  made 
bond  fide  and  for  valuable  consideration,  before 
execution  put  in,  and  without  notice  of  claim  of 
execution-creditor,  held  not  to  be  void  under  the 
Stat.  13  Eli«.,  c.  5.  Tarrucknath  Paflit  v. 
Gladstone        ....       1  Hyde  178 

12. Voluntary  as- 
signment— 13  El%z.t  c.  5  :  27  Eliz.^  c.  4.  A  bond 
fide  conveyance,  though  voluntary,  is  valid  as 
against  a  subsequent  judgment-creditor.  Qucere  : 
Whether  13  Eliz.,  c.  5,  and  27  Eliz.,  c.  4,  relat- 
ing to  voluntary  conveyances,  are  in  force  in  this 
country.  Soodheekeena  Chowdhrain  v.  Goper 
MoHUN  Sein         .         .  .       1 W.  R.  41 


18. 


aside  as  not  being  bond  fide. 
Akeedxtn 


-  Assignment  set 

Bhawan  Lal  v. 

1  W.  R.  819 


JOTENDRO  MOHUN  TaOOBE  V.    BrOJOSOONDURKK 

Dabee 1  "W.  R.  462 


14. 


Fraudulent    assignment — 


Action  of  trespass — Want  of  possession — Stat.  13 
Eliz.,  c.  5.  In  an  action  of  trespass  against 
the  Sheriff,  it  appearing  that  the  plaintiff  had 
never  had  possession  of  the  property  alleged  to 
be  converted,  and  that  the  conveyance  to  the  plaint- 
iff  of  the  property  seized  had  been  effected  with 
the  view  of  defrauding  the  creditors  of  an  insolvent, 
who  shortly  before  such  conveyance  was  the  owner 
of  the  same: — Held,  that  the  plaintiff  was  not  en- 
titled to  recover.  The  doctrine  of  a  fraudulent 
conveyance  being   void  as  against  creditors  held. 
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to  be  a  principle  of    Hindu  as  it  is  of   English  law. 
Sham  Kissore    Shaw  v.  Cowie 

2  Ind.  Jur.  O.  S.  7 

.    Fraudulent  as- 


15. 


signment — Stat.  13  Eliz.,  c.  5 — Hibba — Equity  and 
good  conscience.  Whether  or  not  the  Stat.  13  Eliz., 
c.  5  (which  may  or  may  not  extend  to  or  operate 
in  the  "  mofussil "),  is  more  than  declaratory 
of  the  common  law,  so  far  as  it  avoids  transactions 
intended  to  defraud  creditors,  its  principles,  and 
those  of  the  common  law  for  avoiding  fraudulent 
conveyances,  have  received  effect  in  the  Indian 
Courts,  and  have  properly  guided  the  decisions  of 
the  Courts  in  administering  law  according  to  justice, 
equity,  and  good  conscience.  A  hibba  having 
been  found  on  the  evidence  to  have  been  made  not 
bond  fide,  nor  on  any  good  consideration,  and  by  it 
creditors  being  delayed  in  their  just  rights,  the 
maker  having  intended  to  protect  his  property 
thereby  from  those  who  at  the  time  were  his 
creditors  : — Held,  that  the  hibba  was  void  accord- 
ing to  equity  and  good  conscience.  Abdul  Hye  v. 
Mahomed  Mozaffar  Hossein 

I.  Ii.  R.  10  Cale.  616  :  L.  B.  11 1.  A.  10 


16. 


Fraudulent  pre- 


ference— Stat.  13  Eliz.,  c.  5 — Transfer  of  property 
by  insolvent  in  consideration  of  debt  barred  by  limit- 
ation— Fraud — Conveyance  in  trust  for  pay- 
ment of  creditors — Hindu  widow,  duty  of,  to  pay 
husband^  s  creditors  equally — Purchaser  from  Hindu 
widow— Contract  Act  {IX  of  1872),  ss.  16,  17.  The 
English  Stat.  13  Eliz.,  c.  5,  has  not,  as  such,  any 
operation  in  the  mofussil  of  India,  but  it  embodies 
principles  of  general  application  on  account  of 
their  essential  equity.  An  unequal  disposition  of 
property  by  a  person  in  insolvent  circumstances, 
and  known  to  be  so  by  the  disponee,  will  be  set 
aside  if  impeached  by  creditors,  except  where  the 
transferee  has  simply  pressed  a  valid  claim  or  made 
a  purchase  in  good  faith.  The  plaintiff  G  obtained 
a  decree  against  M  on  the  30th  September  1878. 
Jf  died  in  April  1879,  leaving^,  a  childless  widow, 
him  surviving.  At  his  death,  M  was  in  insolvent 
circumstances.  On  the  7th  June  1879,  A  conveyed 
by  a  deed  of  sale  (exhibit  98)  the  whole  of  his 
property,  consisting  of  a  house  and  a  garden,  to 
the  defendants,  who  were  his  separated  brothers, 
in  consideration  of  two  time- barred  debts  due  to 
them  by  her  deceased  husband.  At  the  same  time 
she  executed  in  their  favour  a  rent-note  (exhibit 
99)  by  which  she  agreed  to  pay  them  a  nominal 
rent  for  her  occupation  of  the  house  ;  but  no  rent 
was  ever  claimed  or  paid.  On  the  same  day  the 
defendants  passed  an  agreement,  in  writing  (ex- 
hibit No.  114),  to  the  widow,  by  which  they  un- 
dertook to  settle  the  claims  of  the  principal  cre- 
ditors of  M  :  but  they  never  acted  upon  this  agree- 
ment, nor  did  they  communicate  it  to  any  of  the 
creditors,  and  they  admitted  in  their  evidence  that 
it  did  not  form  any  part  of  the  consideration  for 
the  sale-deed  (exhibit  98).  In  1881  the  plaintiff 
G,  in  execution  of  his  decree  against  M,  attached 
the    house    conveyed    by    the    sale-deed.      The 
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attachment  was  raised  at  the  instance  of  the  defend- 
ants, who  claimed  the  house  under  the  sale-deed 
(exhibit  98).  Thereupon  the  plaintiff  G  brought 
the  present  suit  to  establish  his  right  to  attach  and 
sell  the  house  as  the  property  of  his  judgment- 
debtor,  M,  in  execution  of  his  decree.  The  de- 
fendants relied  upon  the  deed  of  sale  executed  by 
the  widow  (exhibit  98).  Held,  that  the  alleged 
sale  to  the  defendants  (exhibit  98)  was  not  a  real 
transaction  supported  by  good  consideration,  and 
must  be  set  aside  in  so  far  as  it  interfered  with  the 
execution  of  the  plaintiff's  decree.  The  transr 
ferees  were  not  purchasers  for  money,  or  even 
creditors  diligent  in  pressing  an  enforceable  right. 
They  were  members  of  the  vendor's  family,  and 
the  consideration  they  gave  consisted  of  old  and 
barred  claims  that  could  not  be  enforced.  Pay- 
ment of  such  debts  by  a  transfer  of  the  insolvent's 
whole  estate,  to  the  disappointment  of  creditors 
whose  claims  were  not  barred,  was  in  itself  a 
fraud.  Being  made  to  near  relatives  acquainted 
with  the  facts,  it  would  not  be  regarded  as  a  real 
and  practical  transaction.  Held,  also,  that  the 
character  of  the  transaction  was  not  altered  by  the 
agreement  (exhibit  114)  of  the  defendants  to  settle 
the  claims  of  M's  creditors.  That  agreement  was 
not  communicated  to  the  creditors,  and  it  could  be 
suppressed  at  any  moment  by  the  concurrence  of 
the  parties  to  it.  If  that  agreement  was  independ- 
ent of  the  conveyance  (exhibit  98)  of  the  property 
to  the  defendants,  the  latter  had  no  consideration 
to  support  it,  except  merely  the  moral  consideration 
to  pay  a  barred  debt,  which  could  not  prevail 
against  the  obligation  to  satisfy  a  decree  about 
to  be  executed.  If,  on  the  other  hand,  the  agree- 
ment (exhibit  114)  was  connected  with  the  convey- 
ance (exhibit  98),  the  exclusion  of  its  terms  from 
that  document  and  the  secrecy  observed  about  it 
stamped  the  transaction  with  fraud,  whether  the 
transfer  was  real  or  only  fraudulent.  There  was 
no  honest  trust  for  distribution  which  could  defeat 
the  plaintiff's  execution.  M  might  have  preferred 
one  creditor  to  another  having  an  equal  right,  and 
the  fact  that  the  creditor  was  his  brother  did  not 
make  such  a  preference  improper.  But  although 
M  might  have  preferred  one  creditor  to  another,, 
his  widow  could  not  do  so.  She  took  her  husband's 
estate  as  an  aggregate,  assets  and  debts  together. 
She  was  in  some  degree  a  trustee  and  at  any  rate 
under  a  legal  obligation  to  pay  her  deceased  hus- 
band's debts,  and  to  pay  them  as  far  as  she  could 
equally.  She  was  not  at  liberty  to  deal  capri- 
ciously with  the  estate,  which  she  could  alienate  at 
aU  only  for  special  purposes  indicated  by  the  law. 
She  ought  not,  in  performing  the  duty  cast  upon 
her,  to  prefer  one  valid  claim  to  another,  as  her 
husband  might  have  done.  This  advantage  a 
creditor  might  have  obtained  from  her  husband  by 
his  diligence,  but  on  her  no  pressure  could  be  ex- 
ercised except  through  the  estate  which  she  was 
bound,  pressure  or  no  pressure,  to  distribute  among 
the  creditors.  A  purchaser  from  a  Hindu  widow 
must  see  that  she  exercised  her  power  of  sale 
strictly,  or  at  least  satisfy  himself  that  a  sufficient 
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cause  for  alienation  exists.  If  the  defendants  told 
•the  widow  that  the  claims,  in  consideration  of 
which  she  made  the  conveyance  to  them,  were 
barred  by  limitation,  then  clearly  she  had  joined 
with  them  in  a  scheme  for  depriving  the  judgment- 
creditors  of  their  due.  If  they  did  not  tell  her, 
they  deceived  her  by  their  silence  when,  as  near  re- 
latives getting  an  advantage,  they  were  bound, 
in  dealing  with  an  ignorant  woman,  to  put  her 
in  possession  of  all  the  material  facts.  Contract 
Act  (IX  of  1872),  ss.  15  and  17.  Rangilbhai 
Kalyandas  v.  Vinayak  Vishnu 

I.  L.  R.  11  Bom.  666 


17. 


Fraudulent     conveyance — 


Gift    in    fraud  of    creditors — Subsequent    sale    by 
creditors  in  execution  of    subject-matter    of    gift — 
Purchase    at    execution- sale    for    inadequate  price 
by  means  of  fraud.     In  June   1875,   A,   being  in 
pecuniary  difficulties,     executed  a  deed  of  gift  of 
all  his  property  in  favour  of  his  wife  and  minor 
sons,  the  plaintiffs.     B,  one  of  his  then  existing 
creditors,  subsequently  obtained  a  decree  against 
him,  and  in  execution  sold  part  of  the  said  pro- 
perty.    At  the  sale,  the  first  defendant,  by  means 
of  false  representation,  became  the  purchaser  at 
an  inadequate  price.     In  July   1879,   A   applied 
to  have  the  sale  set  aside,  on  the  ground  of  the 
fraud  of  the  first  defendant,  but  his  application  was 
rejected.     In    1884   the   plaintiffs   by   their   next 
friend  sued  to  set  aside  the  sale,  contending  that  at 
the  date  of  jB'«  decree  the  property  was  theirs   by 
virtue  of  the  deed  of  gift  of  June  1875,  and  further 
that  the  sale  was  void  by  reason  of  the  defend- 
ant's fraud.     Held,  rejecting    the  plaintiffs'  claim, 
that  the  plaintiffs  coiQd  not  be  allowed  to  set  up 
their   deed   of  gift  as  against  the   proceedings   in 
execution    under   which   the   defendant   acquired 
his  title  as  purchaser.     That  gift  was  made  to  them 
by  A  when  he  was  in  pecuniary  difficulties,  and 
included    all    A's    property.     It    was,    therefore, 
void  as  against  his  then  existing  creditors,  of  whom 
B  was  one.     B  was,  therefore,  entitled  to  sell  the 
property  in  execution  of  his  decree.     Hormusji 
V.  CowASJi  .        I.  Ij.  R.  13  Bom.  297 


18. 


Sale  to   creditor 


for  old  debt  and  new  advance  on  debtor'' s  bank- 
ruptcy— Intent  to  delay  and  defeat  creditors — 
Bond  fides  of  purchaser — Fraudulent  preference — 
Stat.  13  Eliz.,  c.  5.  On  the  27th  February  1886, 
the  firm  of  Ranchhod  Jamna,  a  family  firm,  was  on 
the  point  of  failing,  being  heavily  indebted.  On 
that  day,  the  managing  member  of  the  firm  exe- 
cuted four  sale-deeds,  comprising  all  the  property 
■of  the  firm,  in  favour  of  four  different  creditors  of 
the  firm,  of  whom  the  plaintiff  was  one.  The  deed 
executed  in  favour  of  the  plaintiff  was  in  consider- 
ation of  a  then  existing  long-standing  debt  and  a 
fresh  advance  of  R3,400  made  by  him  to  the  firm. 
The  next  day  the  firm  stopped  payment.  The 
defendant  was  one  of  the  creditors  of  the  firm, 
and  sought  to  attach  and  sell  the  property  con- 
veyed to  the  plaintiff  in  execution  of  a  decree  which 
the    defendant   had    obtained   against   the    firm. 
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The  plaintiff's   objection    to   the  attachment  by 
the  defendant  having  been  disallowed,  he  brought 
the  present  suit  against  the  defendant,  to  establish 
his  right  to  the  property  attached  under  his  sale- 
deed.     The  defendant   contended  {inter  alia)  that 
the  sale  to  the  plaintiff,    having    been  effected  in 
order  to  delay  and  defeat  the  creditors  and  to  give 
undue  preference  to  the  plaintiff,  was   void.     Held 
on  the  evidence  that  the  sale  to  the  plaintiff  was,  on 
the  part  of  the  plaintiff  at  least,  a  bond  fide  sale  in 
consideration  of  a  debt  still  due,  and  for  payment 
of  which  the  plaintiff  had  been  pressing,  and  R3,400 
in  cash ;  and  that  there  were  no  circumstances 
in  the  case  which  showed  that  the  plaintiff  in  enter- 
ing into  it  was  a  party  to  any  scheme  to  delay  the 
general  body  of  the  creditors.     That  being  the  case, 
the  sale  was  not  impeachable  at  the  instance  of 
the  defendant ;  although,  having  regard  to  the  fact 
of  its  having  been  negotiated  on  the  eve  of  the 
failure  of  the  firm,  it  might  possibly  be  regarded 
as  a  sale  by  which  the    plaintiff  obtained  an  unfair 
preference,  and  as  such  perhaps  be  impeachable 
at  the  suit  of  the  whole  body  of  creditors.     In  re 
Johnson :  Golden  v.  GiUam,  L.  R.   20  Ch.  D.   389, 
referred  to  and  followed.     Moth^al   Ravichand 
V.  Utam  Jaojivandas  .     I.  L,  R.  13  Bom.  434 

19. Mortgage — Arrangement  be- 
tween firm  and  its  creditors — Giving  time — Mort- 
gage security.  A  firm  in  difficulty  executed  a  mort- 
gage, securing  debts  due  to  creditors  named  in  the 
deed,  it  being  understood  that  all  the  creditors 
should  refrain  from  suing  the  firm  until  the  ex- 
piration of  a  certain  period.  Notwithstanding  this, 
two  creditors  named  in  the  deed  immediately 
sued  for  their  debts,  and  obtained  decrees.  Other 
creditors  named  in  the  deed  afterwards  bringing 
the  present  suit  to  enforce  their  rights  under  the 
mortgage,  it  appeared  that  the  intention  and 
agreement  was  that  the  deed  should  not  take  effect 
unless  all  the  creditors  came  in  and  were  bound  by 
it.  Heldf  that,  the  suits  abovementioned  having 
been  brought  before  the  expiration  of  the  period 
agreed  upon,  the  consideration  for  the  mortgage  had 
failed,  and  the  creditors  could  not  sue  the  firm  on 
the  mortgage-deed.  Ajudhia  Prasad  v.  Stdh 
GoPAL       .         .         .         .     I.  L.  R.  9  All.  330 

20. Time    fixed    for    payment 

of  debt — Intention  of  parties.  The  term  fixed 
for  payment  of  a  debt  should  be  presumed  to 
be  a  protection  only  for  the  debtor  till  a  contrary 
intention  is  shown.  Bhagwat  Das  v.  Parshad 
Singh         .         .         .  I.  L.  R.  10  All.  602 

21.  — Debtor  giving   priority  to 

one  creditor  before  attachment.  A  debtor 
may,  prior  to  attachment,  give  priority  to  one  credi- 
tor over  another,  notwithstanding  judgment  may 
have  been  obtained  against  him.  D(iorga  Tb- 
WARBB  V.  Naipal  Aheee    .         .      2  N.  W.  224 

22. Assignment  to  one  creditor 

in  preference  to  othevB— Bankruptcy  laws.  It 
is  not  illegal  for  a  debtor  to  execute  a  security  or 
make  an  assignment  in  favour  of  one  creditor  over 
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others.  The  provisions  of  the  brankrupt  laws, 
made  to  promote  the  equal  distribution  of  the 
trader's  assets  among  all  his  creditors,  are  not  in 
force  in  these  provinces,  Buldeo  Dass  v.  Noonna 
Lall      .         .         .     1  M".  W.  23  :  Ed.  1873,  21 


23. 


Deposit  with   creditor    by- 


debtor  when  in  insolvent  circumstances  to 
protect  his  property — Sale  in  execution 
under  decree  by  creditor — Purchaser,  right  of.  A 
member  of  a  firm  of  native  bankers  which  had  be- 
come insolvent,  with  a  view  to  protect  his  property 
from  the  general  body  of  his  creditors,  in  March 
1870,  deposited  property  to  the  value  of  R30,000 
with  the  appellants,  another  firm  of  bankers,  to 
whom  he  owed  R  1,500.  In  April  1871,  the  appel- 
lants brought  an  action  against  him  for  R500,  the 
balance  of  that  debt,  and  obtained  a  decree,  in 
execution  of  which  the  property  was  put  up  for  sale 
and  purchased  by  the  respondent.  Held,  by  the 
Privy  Council  (affirming  the  decision  of  the  High 
Court  of  the  North-Western  Provinces),  that  the 
respondent  was  entitled  to  the  property.  Dwarka 
Dass  v.  Rai  Sita  Ram  .  5  C.  L.  R.  430 

24. Equitable  assignment  prior 

to  attachment  of  debt — Assignee  for  value 
without  notice.  A  creditor,  who  attaches  a  debt  due 
to  his  judgment-debtor,  is  not  in  the  same  position 
as  an  assignee  for  value  of  such  debt  without  notice 
of  a  prior  assignment  but  in  respect  to  prior  as- 
signments stands  in  no  better  position  than  his 
judgment-debtor.  An  assignment  prior  to  attach- 
ment that  is  good  against  the  judgment- debtor  is 
also,  as  a  general  rule,  good  against  his  attaching 
creditor.  Notice  to  the  holder  of  funds  is  not  neces- 
sary to  complete,  as  against  the  assignor,  an  equit- 
able assignment  of  such  funds.  In  August  1870, 
Ji  J  signed  and  gave  to  F  S  &  Co.  &  letter  addressed 
to  E  L  &  Co.,  by  which  he  **  requested  them  to 
pay  over  to  F  8  (S^  Co.  any  surplus  proceeds  of 
Ms  consignment  of  one  hundred  bales  per  Aurora, 
after  recovery  from  the  underwriters  of  the  amount 
•due  under  a  policy  of  insurance  "  (which  had  been 
effected  on  the  hundred  bales),  after  makirg  certain 
deductions.  This  letter  was  given  to  F  S  d;  Co.  in 
consideration  of  a  pre-existing  debt.  On  the  8th 
of  August  1870,  F  S  dk  Co.  sent  the  letter  to  E  L 
6e  Co.  with  a  request  that  they  should  act  upon  it. 
The  surplus  proceeds  of  the  insurance  of  the  one 
hundred  bales  reached  E  L  d;  Co.  on  the  26th 
of  June  1871,  and  were  attached  in  their  hands 
by  a  judgment- creditor  oi  R  J  before  they  were 
fpaid  over  to  F  S  d:  Co.  Held,  that  R  J  had 
validly  assigned  the  surplus  proceeds  of  the  hun- 
dred bales  to  F  S  d;  Co.,  and  that  such  assign- 
ment was  valid  as  against  subsequent  attaching 
.creditors.  Semhle  :  That  an  attachment  upon  such 
surplus  proceeds,  before  they  reached  the  hands 
of  E  L  d;  Co.  from  the  underwriters,  would  have 
.been  invalid.     Megji  Hansraj  v.  Ramji  Jotta 

8  Bom.  O.  C.  169 

25.  Assignment     made     with 

intention  of  defeating  creditors.    D  executed 
A  razinama  in  favour  of  plaintiff  on  the  20th  August 
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1868,  transferring  certain  lands  to  the  latter. 
Plaintiff,  after  passing  the  usual  kabuliat  to  the 
Collector,  was  put  in  possession  of  the  lands  in 
question.  On  the  7th  April  1869,  T  obtained  a 
money-decree  against  D,  and  on  the  3rd  July  1 869 
attached  the  lands  as  belonging  to  D. '  Held,  that, 
if  the  razinama  were  a  real  transaction  made  for  a 
valuable  consideration,  although  entered  into  with 
the  intention  of  defeating  the  execution  of  the 
money-decree,  the  title  of  plaintiff  under  that 
razinama  would  prevail.  A  sale  or  mortgage,  if 
real,  though  made  for  the  purpose  of  defeating  an 
intended  or  probable  execution,  is  valid  against 
the  execution-creditor.  But  if  it  be  only  a  colour- 
able transaction,  not  intended  to  confer  upon  the 
vendee  or  mortgagee  any  beneficial  interest  in  the 
property,  but  simply  to  substitute  such  vendee  or 
mortgagee  as  a  nominal  owner  in  lieu  of  the  real 
owner  (the  judgment-debtor),  with  the  object 
of  saving  the  property  from  execution,  the  vendee 
or  mortgagee  is  a  mere  trustee,  and  the  judgment- 
creditor  is  entitled  to  attach  and  sell  the  property- 

TmLAKCHAND   HlNDTJMAL  V.   JiTAMAL  SUDARAM 

10  Bom.  206 

26. Fraudulent  transfer — Bur- 
den of  proof — Mahomedan  law — Sale  of  immoveable 
froperty  by  Mahomedan  in  satisfaction  of  wife's 
dower — Consideration — Deferred  debt.  A  genuine 
sale  made  for  good  and  valid  consideration  to  one 
creditor,  even  if  effected  to  delay  and  defeat 
another,  apart  from  cases  in  which  either  insol- 
vency or  bankruptcy  is  involved,  is  not  void.  If 
a  man  owes  another  a  real  debt,  and  in  satis- 
faction thereof  sells  to  his  creditor  an  equivalent 
portion  of  his  property,  transferring  it  to  the 
vendee,  and  thereby  extinguishing  the  debt,  the 
transaction  cannot  be  assailed,  though  the  effect 
of  it  is  to  give  the  selected  creditor  a  preference. 
Wood  V.  Dixie,  7  Q.  B.  892,  Chowne  v.  Baylis,  31 
L.  J.  Ch.  757,  and  the  authorities  collected  in 
the  notes  to  Twyne's  Case,  1  Smith's  L.  C.  12, 
referred  to.  Pending  a  suit  for  recovery  of  a  debt, 
the  defendant,  who  was  a  Mahomedan,  executed 
a  deed  of  sale,  dated  in  June  1882,  of  a  four-annas 
zamindari  share  in  favour  of  his  wife,  the  consider- 
ation recited  therein  being  the  amount  of  the  ven- 
dee's deferred  dower-debt.  Subsequently  the 
creditor  obtained  a  simple  money-decree  against  the 
defendant,  and  in  execution  thereof  attached  the 
four-annas  share.  The  vendee  objected  to  the 
attachment  on  the  basis  of  her  sale-deed,  but  her 
objection  was  disallowed  on  the  ground  that  the 
instrument  was  collusive.  She  thereupon  brought 
a  suit  against  the  judgment-creditor  for  a  declara- 
tion of  her  right,  and  to  set  aside  the  attachment 
order.  Held,  that,  if  there  was  in  fact  a  subsisting 
debt  due  for  dower  from  the  husband  to  the  wife, 
and  he  transferred  and  she  accepted  the  four-annas 
share  in  satisfaction  of  it,  the  transaction  was  a 
perfectly  legitimate  one,  and  no  Court  had  any 
power  to  disturb  it.  It  was  for  the  defendant,  the 
judgment- creditor,  to  establish  either  that  the 
deferred  dower- debt  did   not  constitute   such  a 
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present  consideration  as  would  support  the  sale, 
or  that  the  transaction  was  merely  colourable  and 
a  fictitious  one,  which  was  never  intended  to  have 
operation  or  effect,  either  as  a  transfer  of  the  pro- 
perty or  an  extinguishment  of  the  dower- debt ;  and 
that,  despite  what  appeared  in  the  sale-deed,  the 
parties  remained  in  precisely  the  same  position  as 
before  it  was  executed, — the  four- annas  still 
remaining  the  property  of  the  vendor,  and  as  such 
liable  to  the  attachment.  Held,  applying  the 
general  principles  of  the  Mahomedan  law  as  to 
deferred  debts,  that  there  was  good  consideration 
for  the  sale  of  June  1882,  and  that,  in  the  absence 
of  proof  of  fraud  of  the  kind  above  indicated, 
the  vendee  was  entitled  to  maintain  it,  and  to  suc- 
ceed in  the  suit.     Suba  Bibi  v.  Balgobind  Dass 

I.I1.R.  8A11.178 

27 Assignment    in    fraud     of 

creditors— Deerf  0/  trust — Voluntary  conveyance. 
y4  by  a  deed  of  trust  charged  real  estate  to  secure, 
among  other  things,  a  debt  alleged  to  be  due  by  him 
to  his  grandfather's  estate  on  account  of  sums  re- 
ceived by  him  from  a  debtor  to  that  estate.  A  at 
that  time  was  in  a  state  of  indebtedness  which 
occasioned  his  afterwards  becoming  an  insolvent. 
Such  deed  in  the  circumstances  held,  so  far  as  related 
to  A' 8  alleged  debt,  fraudulent  and  void  as  against 
his  creditors.  Tabeeny  Chukn  Bonnerjee  v. 
Maitland         ...        11  Moo.  I.  A.  317 

28.  . Assignment  to  trustees  for 

benefit  of  creditors — Power  of  insolvent  debtor 
— Insolvency — Retirement  of  trustees.  P,  a  trader 
in  insolvent  circumstances,  on  the  Ist  December 
1866,  executed  two  deeds  conveying  his  moveable 
and  immoveable  property  to  trustees  to  hold  on 
certain  trusts  in  favour  of  such  of  his  creditors 
as  should  assent  to  the  said  deeds  within  three 
calendar  months.  The  deeds  contained  powers 
directing  the  trustees,  after  di\ading  the  trust- 
moneys  rateably  among  the  assenting  creditors, 
to  pay  "  the  residue,  if  any,  after  answering  the 
several  purposes  aforesaid  and  also  the  debts  or 
dividends  upon  the  debts  of  all  such  creditors 
as  shall  decline  to  come  in  and  execute  or  assent " 
to  the  said  P  ;  powers  authorizing  them  to  return  to 
the  debtor  or  permit  him  to  retain  such  part  of  his 
household  furniture,  linen,  and  china  as  they  might 
think  fit ;  and  powers  authorizing  them  to  carry  on 
the  debtor's  business  and  employ  him  therein 
and  in  winding  up  his  affairs.  Held^  in  the  lower 
Court  (Ttjbner,  J.),  that  an  insolvent  debtor  in  the 
mofussil  may  assign  all  his  property  to  trustees 
for  the  benefit  of  the  creditors  who  may  assent  to 
the  conditions  of  the  assignment ;  and  such  an 
assignment  will  be  valid,  although  it  may  operate 
to  defeat  an  expected  execution,  if  it  be  the  inten- 
tion of  the  assignor  to  confer  on  the  assenting 
creditors  a  substantial  interest  in  the  property 
assigned,  and  not  merely  to  defeat  or  hinder  a 
judgment-creditor.  Such  an  assignment  may  be 
made  to  trustees,  but  it  is  not  requisite  that  it 
should  be  made  to  trustees  ;  and  it  is  not  requisite 
that  it  should   be  made   directly  to  the   assenting 
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creditors.  It  will  confer  on  the  trustees  a  title  to  the 
property  assigned  superior  to  that  of  a  judgment- 
creditor,  who  has  obtained  an  order  for  attachment 
subsequently  to  the  assignment.  It  is  not  invalid 
if  made  subject  to  a  condition  requiring  assenting 
creditors  to  execute  a  release  of  the  debtor,  nor 
is  it  invalid  if  it  declares  a  resulting  trust  in 
favour  of  the  debtor  ;  but  semhle :  that  the  Court 
might  order  such  resulting  trust  to  be  executed  for 
the  benefit  of  judgment-creditors  who  decline  to 
assent  to  the  assignment.  Nor  is  it  invalid  if  it 
empowers  the  trustees  to  permit  the  debtor  to  re- 
tain such  portion  of  his  furniture,  linen,  etc.,  as 
they  may  think  fit ;  but  this  power  should  be  exer- 
cised only  when  the  other  assets  are  insufficient 
to  discharge  the  primary  objects  of  the  trust. 
Nor  is  it  invalid  if  it  contain  a  power  for  the  trustees 
to  continue  the  business,  if  the  power  so  given  is 
ancillary  to  winding  up  the'business  and  realizing 
the  assets  of  the  estate  ;  nor  is  it  invalid  if  executed 
only  by  the  minority  of  the  creditors.  Nor  can  it 
be  invalidated  by  subsequent  negligence  on  the 
part  of  trustees.  The  question  as  to  the  intention 
of  the  debtor  in  executing  such  an  assignment,  is 
a  question  of  fact  rather  than  of  law  ;  and  in  deter- 
mining this  question  the  conditions  and  trust 
subject  to  which  the  assignment  is  made  may  be 
considered.  Held,  on  appeal  {per  Roberts  and 
Pearson,  J  J.,  Morgan,  C.  J.,  dissenting),  that  the 
deeds  were  good  deeds.  A  trader  in  the  mofussil  in 
failing  circumstances  may,  im  the  absence  of  any 
statutory  provision  and  of  a  brankrupt  law,  make 
a  valid  assignment  of  his  property,  before  liens 
have  attached  upon  it,  or  afterwards  subject  to 
such  liens,  Xo  trustees  simply  for  the  purpose  of 
having  it  distributed  fairly  among  all  his  creditors, 
although  it  may  defeat  particular  decree-holders 
and  deprive  them  of  their  execution.  Srmhle : 
Such  a  trust  does  not  become  inoperative  by  reason 
of  the  retirement  of  two  out  of  three  trustees  and 
of  the  inability  of  the  third  to  charge  his  duties 
properly.  Stephenson  v.  Baumoabtneb.  Baum- 
oabtneb  v.  Stephenson 

3  Agra  104,  321 

29.  Trust-deed     to 

liquidate  debts — Non-communication  of  trust-deed 
to  creditors — Limitation  Act  {XV  of  1877),  s.  10. 
D  S  executed  a  trust-deed,  whereby  he  made  over 
his  property  to  trustees  to  manage  his  affairs  and 
liquidate  his  debts  in  manner  therein  directed. 
The  deed  contained  this  provision  :  "  In  order 
to  prepare  a  list  of  my  debts,  the  trustees  shall 
ascertain  the  same  by  looking  into  my  books  of 
accounts  ;  and  they  shall  not  admit  any  debt  with- 
out rokur,  hath-chitta,  or  hundi  bearing  the  sig- 
nature of  myself  or  my  monib  gomastas,  or  without 
decree.  Held,  in  the  absence  of  evidence,  that  this 
deed  was  communicated  to  the  creditors,  that  it 
did  not  create  a  trust  in  favour  of  the  creditors, 
but  enured  only  for  the  benefit  of  the  executant ; 
that  therefore  the  plaintiff,  a  creditor,  was  not  en- 
titled to  rank  as  a  beneficiary  under  it ;  and  that 
it  did  not  create  a  trust  in  favour  so  as  to  take  out 
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of  the  operation  of  the  Limitation  Act  a  claim  that 
otherwise  fell  within  it.  Fink  v.  Mohakaj  Baha- 
dur Singh        .         .         .  I.  L.  R.  25  Cale  642 

2  C.  W.  N.  469 


30. 


—  Assignment    of 


all  his  property  by  debtor  to  trustees   for   payment 
of  creditors — Creditors'   trust  deed — Right  of  suit  by 
creditor  who  had  signed  as  creditor  and    trustee  to 
recover  his  debt    notwithstanding  the  deed.     On  the 
30th  March  1894,  the  plaintifE    sued  the  defendant, 
who  traded  under  the  name  of    V  J,    to    recover 
R7,705  due  on  an  adjusted   account.     On  the  17th 
April  following,  the  suit  was  on  the  board  for   hear- 
ing, but  by  consent  of   parties  was  adjourned  for 
three  months.     Later  on  the    same  day,  the  de- 
fendant executed  a   deed,  whereby  he  assigned  all 
his  property  to  the  plaintifE  and  three    other  per- 
sons as  trustees  in  trust  for  the    payment    of  his 
creditors.     The  deed  was  executed  by  the  plaintiff 
and  the  other  trustees  both  as  trustees  and  as  cre- 
ditors.    It  contained  no  release  and  no  agreement 
by  the  creditors  to  take  less  than  the  full  amount 
of  their  debts.     It  conveyed  all  the  defendant's 
property  to  the  trustees,  who  were  to  collect  the 
estate  and  divide  it  rateably  among  the  creditors 
"  without  prejudice  to  the  rights  of  the  several 
creditors  to  recover  "  the  balance  (if  any)  which 
might  remain  due  to  them  after  receiving  such  rate- 
able distribution,  and  it  declared  that  the  said  agree- 
ment for  the  payment  of  the  debts  was  accepted 
by  the  creditors,  and  that,  "  upon  payment  to  the 
sale  creditors,  respectively,  of  the  fuU  or  whole 
amount  of  their  respective  claims,  these  presents 
shall  operate  as  fully  and  effectually  as  an  order 
of  discharge  from  the  Insolvent  Court  in  respect 
of  the  debts  now  due  from  the  said  debtor,  or   the 
said  firm  of  F  J  to  the  said  creditors,  respectively, 
and  may  be  pleaded  in  bar  to  any  claim  in  respect 
of  such  debts  ;  and  each  of  them,  the  said  creditprs, 
for  himself,  his  heirs,  executors,  and  administrators, 
doth  hereby  covenant  with  the   said  debtor,  his 
heirs,  executors,  and  administrators,  that  he  or 
they  will  not,  if  the  said  debtor  shall  pay  the  said 
full  amount  of  the  debts   due  by  him  or  his  said 
firm  of  F  J  to  the  said  creditors,  bring  any  action, 
suit,  or  proceeding    against  them  or  any  of  them 
for  or  in  respect  of  the  debts  now  due  from  the  said 
debtor  or  the  said  firm  of  F  J  to  the  said  creditors 
respectively."     On  the  execution  of  this  deed,  the 
trustees  took  possession  of  defendant's  books  of 
accounts,  and  proceeded  to  recover  the  defendant's 
estate.     The  three  months    for    which,    as  above 
mentioned,    the    suit    was    adjourned    in    April 
1894,     having     now     expired,    it    came    on    for 
hearing.     The   defendant  pleaded  the   deed,   and 
contended    that    the    plaintiff,    having    accepted 
the  trust  and  signed  the  deed,    was  not  entitled 
to  continue  the  suit  against  him.     Held,  that  it 
would  be  inequitable  that  the  defendant,  having 
handed  over  all  his  property  to  four  of  his  creditors 
as  trustees  with  a  view  to  the  payment  of  his  debts 
in  full,  should  be  harassed  by  one  of  those  creditors 
^ho  had  accepted  the  trust.      The  conduct  of  the 
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plaintiff  had  been  such  as  to  deprive  him  of  the 
right  to  present  payment  of  his  debt  except  by 
the  assignment  made  to  him  and  the  other  trustees. 
There  had  been  a  concluded  agreement,  which 
precluded  him  from  proceeding  with  his  suit,  and 
to  allow  him  to  proceed  would  be  a  fraud  on  the 
creditors.  Under  the  circumstances,  there  was 
an  implied  condition  that  the  creditors  should  not 
sue  until  their  remedy  under  the  assignment  was 
exhausted.  The  creditors  should  get  what  they 
could  under  the  assignment,  and  then  proceed  for 
the  rest.  Gokuldas  Muccanji  v.  Vassanji 
Jaieam         .         .         .  I.  L.  R.  19  Bom.  12 


31. 


Composition-deed  between 


debtors  and  creditors — Managing  member  of  a 
firm  appointed  as  trustee — Eight  of  suit  after  dis- 
solution of  the  firm.  Certain  traders  having  been 
adjudicated  bankrupts  in  the  Court  of  Mauritius, 
the  creditors  agreed  to  a  composition-deed,  which 
was  sanctioned  by  the  Court,  whereby  the  present 
plaintiff,  therein  described  as  the  managing  mem- 
ber of  the  firm  oi  S  <&  Co.  was  appointed  trustee, 
and  his  firm  guaranteed  the  payment  of  a  dividend 
of  50  per  cent.  The  firm  was  subsequently  dis- 
solved, and  its  assets  were  assigned  to  a  third  party. 
The  plaintiff  now  sued  to  recover  costs  decreed  to 
him  in  his  capacity  as  trustee  in  various  suits  in 
Mauritius,  and  it  was  objected  that  he  was  pre- 
cluded from  suing  by  the  dissolution  of  his  firm  and 
the  assignment  away  of  its  assets.  Held,  that  the 
plaintiff  was  entitled  to  maintain  the  suit. 
Subbaraya  v.  Vythilinga,  I.  L.  R.  16  Mad.  85, 
referred  to.   Subbaraya  Pillai  v  Vaithilingam 

I.  L.  R.  20  Mad.  91 


32. 


Private      settlement — Bond 


given  after  personal  discharge  in  respect  of  debt  in- 
curred before  insolvency — Private  settlement  with 
creditor  without  notice  to  official  assignee  and  credi- 
tors— Agreement  by  creditor  not  to  oppose  final  dis- 
charge— Admissibility  of  evidence — Untrue  recital  in 
bond.  An  agreement,  by  which  an  insolvent  who 
has  obtained  his  personal,  but  not  his  final,  dis- 
charge, without  notice  to  the  official  assignee  or  his 
other  creditors,  settles  the  claim  of  one  creditor,  and 
by  which  that  creditor  agrees  not  to  oppose  his  final 
discharge,  is  void  as  in  fraud  of  creditors  and  as  in- 
consistent with  the  policy  of  the  Insolvent  Debtor's 
Act.  In  a  suit  on  a  bond  containing  such  an  agree- 
ment, evidence  is  admissible  on  behalf  of  the 
obligor  to  prove  that  a  recital  in  it  that  all  the  other 
creditors  have  been  settled  with,  was  untrue. 
Though  no  creditor  is  bound  to  oppose  the  final 
discharge  of  an  insolvent,  yet  a  private  agreement 
by  a  creditor  with  the  insolvent,  by  which,  in  con- 
sideration of  a  money  payment,  the  creditor  binds 
himself  not  to  oppose,  is  void  as  opposed  to  the 
pohcy  of  the  Insolvent  Debtor's  Act  and  as  in 
fraud  of  creditors.  Naobo Ji  Nusserwanji  Thoon  - 
THi  V.  SiDicK  MiBZA     .      I.  L.  R.  20  Bom.  636 


33. 


Bond — Order  giving  mesne  pro- 


fits not  awarded  by  decree — Bond,  construction  of — 
Condition  in  a  bond  unfulfUled — Admission  of  debt — 
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Abandonment  of  non-existent  claim  on  compromise. 
An  order  assumed  to  be  made  by  a  Court  in  execu- 
tion, that  decree-hol  lers,  shoull  have  mesne  profits 
which  they  had  not  been  awarded  in  their    decree, 
was  without  jurisdiction  and  could  not  be  regarded 
as  taking  effect.     This  order  was  afterwards   rever- 
sed as  having  been  made  without  jurisdiction,   but 
was  .'tanding  wli3n  the  bond  in  suit  was  executed 
by  the  decree-holders,  now  defendants,    admitting 
money  to  be  due  to  the  plaintiff,  and,  as  to  a  parti- 
cular sum,  promising   payment  out  of  the  mesne 
profits  when  realized  by  them.    The  decree-holders, 
afterwards    compromising     with  their     ju:'gment- 
debtor,   abandoned    the    claim   to   mesne    profits. 
This,  however,  was  no  real  concession,  because  the 
right  to  mesne  profits  had  no  existence.     Although 
the  unqualified  admission  of  a  debt  implies  a  pro- 
mise to  pay  it,  yet  this  implication  does  not  neces- 
sarily follow  where  there  is  an  express  promise  to 
pay  in  a  particular  manner,  and  on  a  certain  event 
happening.     Held,  on  the  construction  of  the  bond, 
that  here  the  admission  was  referable  to  the  parti- 
cular obligation  agreed  to  be  discharged  only  in  the 
manner  stipulated  ;  and  that  therefore  the  payment 
was  to  be  contingent  on  there  being  mesne  profits. 
Held,  also,  that  it  had  not   been   established  that 
the   non-occurrence   of   the    condition    had   been 
occasioned  by  the  conduct  or  default  of  the  de- 
fendants, and  that,  therefore,  the  objection  to  pay 
the  sum  in  question  never  took  effect  or  became 
enforceable.     Kalka  Singh  v.   Paras  Ram 

I.  L.  R  22  Calc.  484 
L.  R.  22  I.  A.  68 

34.  Mortgage — Contract   Act  (IX 


of  1872),  88.  38,  42,  43,  and  45 — Joint  promise — 
Joint  creditors — Discharge  of  mortgage  by  one  of 
two  joint  mortgagees.  The  sum  due  upon  a  mort- 
gage was  paid  to  one  of  the  two  mortgagees,  and 
he  gave  an  acquittance  without  the  knowledge 
of  the  other  mortgagee,  who  now  brought  this  suit 
upon  the  mortgage.  It  appeared  that  there  was  no 
fraud  on  the  part  of  the  mortgagors,  and  that  the 
mortgagee  who  received  payment  was  not  the  agent 
of  the  plaintiff  in  that  behalf.  Held,  that  the  mort- 
gage had  been  discharged,  and  the  plaintiff  was 
not  entitled  to  sue.  Wallace  v.  Kelsall,  7  M.  6e  W. 
264,  referred  to.  Barber  Maran  v.  Ramaka 
GouNDAN  .         .        .         I.  Ii.  R.  20  Mad.  461 

35.  Collusive  discharge  by  one 

of  two  creditors— Estoppel— Fravd.  In  1877 
the  plaintiff  executed  a  deed  of  hypothecation  to 
one  of  two  partners  to  secure  a  loan  obtained  from 
them  jointly.  In  1881  the  plaintiff  sold,  infer 
alia,  the  hypothecated  prop  rty  to  defendants 
Nos.  2  to  4,  and  it  was  arrargod  that  the  secured 
debt  should  be  paid  off  by  the  vendees.  They 
failed  to  do  this,  but  in  1882  they  executed  a 
mortgage  for  the  amount  due  in  favour  of  the  other 
of  the  two  partners,  and  he  thereupon  pave  a  writ- 
ten discharge  to  the  plaintiff,  who  was  found  to 
have  been  acting  in  collusion  with  him  to  the  dis- 
advantage of  his  partner,  the  holder  of  the  hypothe- 
cation-bond.    The  latter  brought  a  suit  in    1885 
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upon  the  hypothecation-bond  and  obtained  a^ 
personal  decree  against  the  present  plaintiff, 
which  was  ex  parte,  the  amount  of  the  decree  being 
declared  to  be  charged  on  the  land  in  the  possession 
of  defendants  Nos.  2  to  4.  Meanwhile,  defendant 
No.  1  who  was  the  assignee  of  the  mortgage  of 
1882,  had  obtained  a  decree  upon  it  against  de- 
fendant No.  4.  This  decree  not  having  been  exe- 
cuted, he  subsequently  sued  upon  the  mortgage 
again  and  obtained  a  decree  against  defendants 
Nos.  2  to  4.  The  plaintiff  now  sued  to  have  the 
last- mentioned  decree  set  aside  and  recover  the 
balance  of  the  purchase- money  from  defendants 
Nos.  2  to  4.  The  Court  of  first  instance  passed  a 
decree  for  the  amount  claimed,  and  declared  it  to  be 
charged  on  the  land.  Defendant  No.  1  preferred 
an  appeal,  in  which  defendants  Nos.  2  to  4  were 
joined  by  the  Court  of  first  appeal,  which 
dismissed  the  suit.  Held,  that  plaintiff,  having 
allowed  a  decree  to  be  ])assed  against  him 
ex  parte  in  the  suit  of  the  holder  of  the  hypothe- 
cation-bond, and  having  obtained  a  collusive  dis- 
charge from  the  other  partner,  was  not  entitled  to 
recover  against  the  defendants.  Kanagappa  v. 
SoKKALiNOA        .         .      I.  D.  R.  16  Mad.  362 

36.  Deed  of  settlement — Atlach- 

ment  of  settled  property  by  creditors  of  settlor — Sum- 
mons to  remove  attachment — Order  dismissing  sum- 
mons,  effect  of — Civil  Procedure  Code  {XIV  of 
1S82),  88.  280-283— Sale  of  settled  property  in 
execution  against  settlor — Purchaser,  right  of — Jiight 
to  set  aside  deed — Suit  by  creditors  to  set  aside  deed 
on  ground  of  fraud — Limitation  Act  {XV  of  1877), 
Art.  95.  0«i  the  7th  April  1877,  one  N,  executed 
a  trust- deed, "whereby  certain  immoveable  property 
belonging  to  him  was  conveyed  to  trustees  in  tru^ 
for  himself  for  life  or  until  he  became  insolvent 
or  attempted  to  alienate,  assign,  or  incumber  the 
same,  and  then  for  his  wife  and  children.  At  the 
date  of  the  deed,  N  was  largely  indebted,  and  two 
or  three  months  prior  to  the  date  of  the  deed  he 
had  deposited  the  bulk  of  his  moveable  property 
with  a  friend,  who  endeavoured  to  compromise  with 
his  (N'a)  creditors,  and  who  applied  the  said 
property  in  paying  off  a  portion  of  his  debts. 
About  a  fortnight  after  the  trust-deed  was  exe- 
cuted, N  filed  a  suit  against  one  H  and  others. 
That  suit  was  dismissed,  and  N  was  ordered  to 
pay  H's  costs.  In  execution  of  that  decree  for 
costs,  H,  in  July  1882,  attached  a  house  which 
was  part  of  the  property  settled  by  the  trust -deed  of 
April  1877.  Thereupon  the  trustee  of  the  deed 
claimed  to  have  the  attachment  removed,  alleging 
that  he  was  in  possession  as  trustee.  He  took  out  a 
summons  for  that  purpose  which  was  dismissed 
on  the  19th  December  1882,  without  prejudice  to 
the  rights  of  the  parties  to  file  a  suit  in  respect  of 
the  subject-matter  thereof.  No  suit,  however, 
was  filed  by  any  of  the  parties,  and  tlie  house  was 
sold  in  execution.  H,  the  execution-creditor, 
bought  it  at  the  sale,  and  was  put  into  possession^ 
which  he  retained  untl  his  death  in  December 
1888.    After  his  death,  his  executors  took  possession- 
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They  desired  to  sell  it,  but  were  unable  to  do  so, 
in  consequence  of  the  claim  put  forward  by  JV's 
wife  and  children  (defendants  Nos.  1,  3,  and  4) 
under  the  trust-deed  of  1877.  They  accordingly 
filed  this  suit  against  N's  wife  and  children  (de- 
fendants Nos.  1,  3,  and  4)  and  the  surviving  trustee 
of  the  trust  (defendant  No.  2),  praying  for  a  declara- 
tion that  the  defendants  had  no  right  or  interest, 
present  or  future  or  contingent,  in  the  said  property 
that  they  (the  plaintiffs),  as  executors  of  H,  were 
absolutely  entitled  to  it,  and  that  the  trust-deed 
was  fraudulent  and  void  against  the  plaintiffs 
and  other  creditors  of  N.  It  was  contended  that 
the  suit  was  barred  under  Art.  95  of  Sch.  II  of  the 
Limitation  Act,  XV  of  1877,  having  been  filed 
more  than  three  years  after  1882,  at  which  date 
the  fraud  was  alleged  by  H  himself  and  relied  on 
by  him  in  the  attachment  proceedings.  Held, 
that  the  suit  did  not  fall  within  Art.  95,  and  was 
not  barred.  The  substantial  prayer  of  the  plaint 
was  a  declaration  that  the  plaintiffs  were  absolute 
owners  of  the  property  in  suit,  and  the  basis  on 
which  that  prayer  was  rested  was  the  sale  to  H 
in  1883.  The  "  relief  "  asked  for  was  the  declara- 
tion  of  the  plaintiffs'  absolute  title  :  the  "  ground  " 
of  the  relief  was  the  acquisition  of  that  title  by 
virtue  of  the  certificate  of  sale,  coupled  with  a 
denial  of  it  by  the  defendants.  Such  a  case  did 
not  come  within  the  purview  of  Art.  95.  It  was 
further  contended  that  the  effect  of  the  order  in 
December  1882,  dismissing  the  summons  which 
had  been  taken  out  by  the  trustees  to  having  the 
attachment  removed,  was  to  declare  the  trust 
settlement  invalid,  and  that,  as  no  steps  had  been 
taken  by  the  trustee  against  whom  that  order 
was  made  to  establish  the  validity  of  the  trust  with- 
in a  year  from  the  date  of  that  order,  the  defend- 
ants could  not  now  rely  on  their  rights  as  sestuis 
que  trust  under  that  deed.  It  was  argued  that  the 
Judge,  in  dismissing  the  summons,  must  have 
intended  to  pror ounce  the  whole  settlement  in- 
valid, having  regard  to  s.  280  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  because  otherwise  he 
ought,  according  to  that  section,  to  have  ordered, 
in  express  terms,  the  removal  of  the  attachment 
from  tlie  reversionary  estate  of  wife  and  children. 
Held^  that  the  portion  of  s.  280  relied  on  only  ap- 
plies where  the  property  is  in  the  possession  of  the 
judgment-debtor  "  partly  on  his  own  account  and 
partly  on  account  of  some  other  person."  Here 
the  property  was  at  the  time  of  the  attachment, 
and  had  been  for  seme  months  previcuply,  in  the 
sole  possession  of  the  trustee,  and  neither  wholly 
nor  partly  in  the  possession  of  the  judgment- 
debtor.  The  conditions  under  which  the  latter 
part  of  s.  280  becomes  applicable  were  not  present 
in  the  prcvsent  case,  and  the  Judge,  in  dealing 
with  the  summons,  was  not,  therefore,  called  on  to 
make  any  declaration  as  to  the  precise  limits  of 
the  interest  in  the  property  upon  which  he  held  the 
attachment  to  be  maintainable.  Heldy  that  there 
was  no  such  order  passed  against  the  interests  re- 
presented by  the  first,  third,  and  fourth  deferd- 
anta  as  to  come  under  the  terms  of  s.  283  of  the 
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Civil  Procedure  Code.  Held,  on  the  evidence^ 
that  the  deed  of  settlement  was  fraudulent  and 
void  as  against  creditors.  It  was  proved  that  at  or 
before  the  date  of  the  settlement  N  was  largely 
indebted.  Nearly  the  whole  of  his  moveable  pro- 
perty had  been  deposited  with  a  friend  in  order  that 
the  creditors  might  be  compromised  with  and  a 
portion  of  his  debts  paid  off,  and  under  those  cir- 
cumstances he  made  a  settlement  of  this  immove- 
able property,  which  was  all  that  could  really  be 
said  to  have  then  belonged  to  him  on  the  eve  of  the 
litigation  which  was  about  to  commence.  But 
held,  also,  dismissing  the  suit,  that  the  plaintiffs 
were  only  entitled  to  an  estate  for  the  life  of  N. 
They  were  the  representatives  of  H,  and  his  claim, 
upon  which  this  suit  was  founded,  arose  by  virtue 
of  his  having  purchased  the  right,  title,  and  in- 
terest of  N,  the  settlor,  and  the  right  so  purchased 
did  not  include  the  right  to  set  aside  his  own  deed. 
Held,  also,  that  the  plaintiffs  were  not  entitled  to 
succeed,  inasmuch  as  this  suit  was  not  filed  by 
them  on  behalf  of,  and  for  benefit  of,  all  the  credi- 
tors of  N.  Semhle  :  A  claim  to  set  aside  a  deed  of 
settlement  as  fraudulent  and  void  as  against  cre- 
ditors can  only  be  made  by  creditors  whose  claims 
are  not  barred  by  hmitation.  Quaere:  Whether 
the  existence  of  creditors  who  were  creditors  at 
the  date  of  the  deed  of  settlement  is  necessary; 
BuKJOEJi  DoRABJi  Patel  V.  Dhunbai 

I.  li.  R.  16  Bom.  1 


37. 


AceoUTit — Burden  cf    proof- 


Presumption — Principal  and  agent — Restriction  of 
principal's  liability  to  debts  proved  to  be  just. 
Fraud  and  undue  influence  having  been  found, 
with  the  result  that  a  decree  cancelled  transfers 
executed  in  favour  of  a  creditors  by  a  talukdar 
whose  manager  had  received  in  his  name  money 
forming  the  consideration  for  the  transfers,  an 
account  was  directed  to  be  taken  of  the  sums 
actually  due  and  payable  by  the  principal.  Direc- 
tions were  given  for  the  payment,  not  of  all  the 
money  received  from  the  creditor  by  the  manager, 
but  only  of  sums  (a)  shown  to  have  been  lent  by 
the  creditor  to  the  principal  himself  personally, 
and  of  those  (6)  received  by  the  manager  on  behalf 
of  the  principal  in  the  course  of  a  prudent  manage- 
ment. The  burden  of  proof  lay  on  the  creditor 
of  showing  that  any  particular  advance  fell  within 
the  class  (&)  ;  and  where  the  advance,  having  been 
received  by  the  manager,  had  been  partly  used  in 
payment  of  Government  revenue  due  on  the  estate 
managed  by  him  : — Held,  that  the  Court  below  had 
rightly  presumed  that  the  rents  should  have  cov- 
ered the  revenue  due  ;  and  this  presumption  having 
to  be  met,  it  was  for  the  creditor  to  bring  proof  to 
overcome  it.  Partab  Bahadur  Sinof  v.  Chitp/»l 
Singh         .         .         .        I.  L.  R.  19  Calc.  174 

L.  R.  19  I.  A.  33 

38. Pankruptey  in  Mauritius 

— Right  of  suit  by  trustee  uvder  foreign  composi- 
tion deed  in  British  Ivdia — Judgment  of  foreign 
Court — Insolvency — Stamp  Act  {1  of  1879),  s.  31 — 
Registration  Act  {III  of  1877),  8.  17  (c).    A  debtor 
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and  the  firm    of    which   he    was   a    member  were 
adjudicated  bankrupts  in  Mauritius,  and  a  receiver 
was    appointed    by    the  Court.     Subsequently  the 
creditors  met  and  resolved  that,  if  the  adjudica- 
tion  was   annulled,    a    composition,    payable    by 
instalments,  be  accepted  in  full  satisfaction  of  their 
debts,  and  that  the  security  of  the  plaintiff's  firm 
be  accepted  for    payment    of    such   composition, 
and   that  the   bankrupts'     estate    be    assigned    to 
that    firm,    and    that    the    plaintiff  be    appointed 
trustee    to    carry     out    such     arrangement.      An 
instrument  was   executed   to   give   effect   to  these 
resolutions,  and  was  concurred  in  by  the  receiver 
and  approved  by  the  Court,  which    annulled    the 
adjudication,    and    ordered    that    the    bankrupts' 
estate  in  Mauritius  and  India  vest  in  the    plaintiff, 
who  was  appointed  trustee  to  carry  out  the  said 
composition  with  full  powers  of  reahzation.     The 
plaintiff  now  sued  to  recover  the  moveable  and 
immoveable  property  of  the  bankrupts  in  India. 
Held,  (i)  that  the  above  instrument  was  valid  as  a 
composition-deed,  and  did  not  require  to  be  stamp- 
ed and  registered  as  a  conveyance ;  and  that  any 
surplus  that  might  remain  after  payment  to  the 
creditors  did  not  belong  to  the  plaintiff's  firm,  but 
was  subject  to  a  trust  for  the  bankrupts  ;  (ii)  that 
the  plaintiff  was  entitled  to  a  decree  for  the  amount 
expended  by  him  in  payment  of  the  creditors, 
together  with  such  costs  as  were  incurred  by  him 
in  recovering  debts  due  to  the  estate  and  could  not 
be  recovered  from  the  debtors,  and  the    costs  of 
certain  sales  and  a  mortgage  incurred  in  realization 
of  the  estate;  (iii)  that  plaintiff  was  entitled  to  a 
decree  for  possession  of  the  immoveable  property 
until  the  sum  due  was  paid  to  him  by  the  defendants 
or  was  satisfied  out  of  the  rents  and  profits  of   the 
property.     No  order  made  by  the  Court  at  Mauri- 
tius can  operate  to  transfer  the  ownership  of  im- 
moveable   property    in    British    India.     So    held, 
without  deciding  that  the  Court  cannot  compel 
the  bankrupt  when  within  its  jurisdiction  to  exe- 
cute in  favour  of  the  trustee  such  a  deed  as  will, 
in  accordance  with  the  formalities  of  the  local  law, 
rendered  the  order  of  the  Court  effectual.     Sub- 
BARAYA  V.  Vythilinga  .^I.  L.  R.  16  Mad.  85 

39.   Protection  of  assets.     The 


assignment  in  a  trust  deed  by  which  a  person 
assigns  all  his  property  to  trustees  for  the  benefit 
of  his  creditors  protects  the  assets  so  assigned  from 
all  creditors.  Bapuji  Auditram  v.  Umedbhai 
Hathesinq         .         .     ^|.  "^8  Bom.  A.  C.  245 


40. 


'Attachment.      A     bond    fide 


assignment  by  a  debtor  of  his  entire  property  to 
trustees  for  the  benefit  of  his  creditors  divests  him 
of  any  interest  which  can  be  the  subject  of  attach- 
ment subsequently  issued  in  execution  of  a  decree 
against  such  debtor,  until  the  trusts  of  the  deed  of 
assignment  have  been  carried  out.  Bamanji 
Manikji  v.  Naoraji  Palanji  *H  >»i.''->^  1  Bom.  233 

41.  — ^ ^ —  Voluntary      conveyance — 

Construction — Trustee  for  creditors — Circuity  of 
dctions — Administration  suit.  K,  who  was  a  rela- 
tion  of  the  plaintiff,  executed  a  deed  of  conveyance 
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by  which  he  conveyed  aU  his  estate  to  the  plaintiff, 
in  consideration  of  his  undertaking  to   pay  all    K's 
debts.     The  deed   stated  that  it  was  K's  desire 
that  the    estate     should    remain    in  his    family. 
After  K^s  death  the  plaintiff  sued   for   an  account 
and  for  redemption  of  some   of    K's  land    which 
had    been    originally    mortgaged    by    K    to    the 
defendant.     It  was  contended  in  defence  that  the 
deed  created  a  trust  for  the  payment  oi  K's  debts, 
and  that  the  defendant  was  entitled  to  tack  on  to 
the   mortgage   debt  a   simple   contract  which   K 
owed  to  him.     It  was  found  that  the  defendant 
was  the  only  unpaid  creditor,  and  that  the  property 
was   more   than  sufl&cient  to  pay  the  debt.     Held, 
that  the  deed  did  not  create  a  trust  for  K^s  credi- 
tors, the  object,  on  the  contrary,  being  the  preserv- 
ation of  the  family  property.     Held,  further,  that 
due  effect  could  not  be  given  to  the  whole  of   the 
instrument,  unless  construed  as  a  conveyance  to 
the  plaintiff,  charged  as  between  himself  and  K 
with  the  payment  of  K's  debts.     Held,  also,  that 
during  K^s  life  his  creditors  could  not  claim  to  be 
paid  under  this  instrument,  in  the  absence  of  any 
communication    between    them    and  the  plaintiff, 
capable  of  being  construed  as  an  admission  by  him 
that  he  held  the  property  as  trustee  for    them, 
although   they     might  possibly  impeach  it.     On 
K^8  death,  however,  his  creditors  woiild  be  entitled 
in  an  administration   suit  to  have  the  charge  of  his 
debts   enforced  in  their  favour.     Raoho  Govind  v. 
Balvant  Ambit       ,         .     I.  Ii.  R.  7  Bom.  101 


42. 


Arrangements     made   be. 


tween  creditor  and  debtor — Proof  of  advan- 
ces— Razinamas  not  made  decrees  of  Court,  effect 
of.  Razinama  arrangements  not  made  decrees 
of  Court,  but  irregularly  acted  upon  as  if  they 
had  been  so  made,  do  not  substantiate  advances 
alleged  to  have  been  made  by  creditors.  Ptjke- 
YASAMi  alias  Kottai  Tbvar  v.  Saluckai  Tevar 
alias  Oyya  Tkvar         .         .         .8  Mad.  157 

KosALA  Rama  Pn,LAi  V.   Salucki   Tevab.  alias 
Oyya  Tevab   ....        8  Mad.  198 

See  Venkatubamana  Hodai  v.  Bapanna  Rai 

7  Mad.  103 

43.  Drawing    hundi— Right    to 

credit  item  in  account.  The  drawing  of  a  hundi 
on  one's  own  factory  and  the  delivery  of  it  to  an- 
other, may  be  evidence  of  indebtedness  to  the 
amount  of  the  hundi,  but  it  is  not  an  item  for 
which  the  drawer  of  a  hundi  is  entitled  to  credit. 
Shib  Ram  Mundul  v.  Makhun  Lall  Biswas 

7  W.  R.  170 

44.  Sale   of  goods — Arrangement 

to  pay  for  goods  sold.  Where  a  debtor  sells  goods 
to  his  creditor  and  requests  that  a  portion  only  of 
the  price  should  be  appropriated  to  part  payment 
of  existing  debts,  and  the  remainder  held  against 
the  price  of  goods  to  be  afterwards  purchased  by 
the  debtor  from  the  creditor,  such  request  is  not 
binding  on  the  creditor  without  his  consent.  Aoui- 
LAR  V.  WooMESH  Chunder  Shaw    22  "W.  R.  209 
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45. 


Assignment  of  debt — Release 


of  debtor — Failure  to  prove  assignment  against  third 
parties.  When  a  creditor  accepts  the  assignment 
of  a  debt  due  by  third  parties  to  his  debtor,  and 
releases  the  latter,  he  has  no  action  against  him. 
BiSHEN  Chfndeb  Saelah  v.  Gokool  Chunder 
Lahata 5  W.  R.  171 


48. 


Release,     construction     of 


deed  of.  Construction  of  document  holding  that 
it  could  not  have  been  intended  by  the  parties  to  be 
a  general  release.  Malick  Bapoo  Meyan  v.  Hari 
Walub    Nagurdas         .         .5  W.  R.  P.  C.  112 


47. 


—  Arrangement  between  de- 


cree-holder  and  one  of  several  judgment- 
debtors — Effect  of,  as  against  co-debtors.  Held, 
that  no  arrangement  between  the  decree-holder  and 
one  of  the  judgment-debtors  would  affect  the  in- 
terest of  a  co-judgment-debtor  unless  by  express 
consent.  Bhairabchandra  Madak  v.  Nadyar 
Chand   Pal        .         .       3  B.  L.  R.  A.  C.  357 

12  W.  R.  291 


48. 


Adjustment     of   claim  s- 


Composition  payment.  The  plaintiff,  a  creditor  of 
the  late  Rajah  Chatpal  Singh,  accepted,  from  the 
Collector  in  charge  of  the  estate,  a  composition 
payment  in  adjustment  of  his  claims.  Held,  that 
he  could  not  sue  the  Ranis,  nor  the  infant  son  of  the 
Rajah,  on  a  contract  or  bond  for  payment  of  the 
balance.     Jayram  Gib  v.  Shiuraj  Koer 

2  B.  L.  R.  P.  C.  98 
11  W.  R.  P.  C.  41 


49. 


Co-contractors — Liability  of 


the  others  on  death  of  one.  The  defendants  entered 
into  a  contract  with  the  plaintiff  by  which,  in  con- 
sideration of  the  trouble  taken  and  money  advanced 
by  the  plaintiff  on  behalf  of  the  defendants,  the 
defendants  promised  to  pay  to  the  plaintiff  from 
generation  to  generation  RlOO  a  year  out  of  a 
specified  fund.  Held,  that,  on  the  death  of  one  of 
the  co-contractors,  the  whole  liability  to  the  plaintiff 
attached  to  the  surviving  co-contractors.  Chetub 
Nabayana  Pillay-w.  Ayampebumal  Ambalom 

4  Mad.  447 

50.  Substitution    of    liability. 

The  defendant  being  indebted  to  the  plaintiff  in  the 
sum  of  R574-5-0,  the  amount  of  the  plaintiff's  bill 
against  the  ship  Campta,  of  which  the  defendant 
was  master,  they  both  went  to  the  office  of  the  ship's 
dubash  in  Bombay,  where  the  defendant  signed  the 
bill  as  correct,  and  ordered  the  dubash  to  pay  the 
amount.  The  dubash  gave  the  plaintiff  R500 
in  cash,  saying  he  would  pay  the  balance  next  day. 
The  plaintiff  said  he  would  prefer  a  receipt  for  his 
bill,  and  returned  the  R500.  An  acknowledgment 
was  then  given  to  him,  by  which  the  dubash  pro- 
mised to  pay  the  bill  for  R574-5-0  immediately 
on  the  money  being  received  from  Mr.  S.  On 
the  day  following  the  plaintiff  took  out  a  summons 
in  the  Small  Cause  Court  against  the  defendant, 
whom  he  arrested,  on  making  an  affidavit  that 
he  was  about  to  leave  Bombay  ;  and  the  Court  held 
that  "  there  was  no  valid  substitution  of  the  lia- 
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bility  of  any  person  or  fund  in  place  of  the  original 
liability  of  the  defendant,"  and  gave  judgment 
for  the  plaintiff  for  R574-5-0  and  costs,  which 
judgment,  as  to  the  principal  sum,  was  affirmed  by 
the  High  Court,  but  costs  on  the  sum  of  R500, 
originally  paid  to  and  returned  by  the  plaintiff, 
were  disallowed.     Allarakia  Ali  v.  Geach 

3  Bom.  O.  C.  150 

51.   Arbitration — Award  not  signed 

by  all  the  creditors — Suit  by  signing  creditor 
for  his  debt— Act  IX  of  1872,  s.  65.  K,  on  the 
one  part,  and  his  creditors,  including  G,  on  the  other 
part,  agreed  in  writing  to  refer  to  arbitration  the 
differences  between  them  regarding  the  payment  of 
his  debts  by  K.  The  award  compounded  K^s  debts 
and  assigned  his  property  to  his  creditors,  and  di- 
rected that  K  should  dispose  of  such  property  for 
their  benefit,  and  that,  if  he  misappropriated  any  of 
the  property,  he  should  be  personally  liable  for  the 
loss  sustained  by  the  creditors  on  account  of  such 
misappropriation.  C  signed  the  award  amongst 
other  creditors,  but  the  award  was  not  signed  by 
all  the  creditors.  G  received  a  dividend  under  the 
award.  Held,  in  a  suit  by  C  against  K  to  recover 
a  debt  which  had  been  compounded  under  the 
award,  in  which  suit  G  alleged  that  several  creditors 
had  not  signed  the  award,  that  some  of  them  had 
sued  K  and  recovered  debts  in  spite  of  the  award  ; 
that  K  had  misappropriated  some  of  the  property  ; 
and  that,  if  the  plaintiff  did  not  sue,  there  would 
be  no  assets  left  to  satisfy  his  debt,  and  that  such 
suit  was  not  maintainable.  Lheta  Mal  v.  Chfni 
Lal     .         .         .  .  I.  L.  B.  2  All.  173 

52.  -  Agreement  by  creditors  to 

give  time — Failure  of  consideration — Mortgage 
to  creditors  as  security  for  payment  of  debts — Gon- 
struction  of  instrument — Suit  by  creditor  before 
expiration  of  time — Separate  suits  by  creditors.  A 
certain  firm  gave  its  creditors  jointly,  and  not  se- 
verally, a  mortgage  on  certain  immoveable  pro- 
perty as  security  for  the  payment  of  the  debts  due 
to  them  by  the  firm,  the  consideration  for  such 
mortgage  being  a  promise  by  all  the  creditors  not  to 
sue  the  firm  for  their  debts  for  a  certain  time. 
Before  the  expiration  of  such  time,  several  of  the 
creditors  sued  for  their  debts.  Subsequently 
several  of  the  creditors  brought  separate  suits 
against  the  firm  to  enforce  the  mortgage  in  respect 
of  their  debts.  Held,  that  the  consideration  for  the 
contract  of  mortgage,  viz.,  the  forbearance  of  all 
the  creditors  not  to  sue  for  their  debts  for  a  fixed 
time,  having  failed,  the  firm  was  discharged  from 
liability  on  the  mortgage.  Held,  also,  that,  had  the 
contract  of  mortgage  remained  in  force,  it  would 
not  have  been  competent  for  individual  credi- 
tors to  come  into  Court  and  enforce  the  contract 
in  respect  of  their  separate  debts.  Sidh  Gopal 
V.  Ajtjdhia  Prasad        .      I.  L-  T^*  5  All.  392 

53. -  Sale  to  defeat  execution  of 

deoree^Greditor  without  specific  lien.  A  creditor 
witl^out  a  specific  Hen  {e.g.,  a  mortgage  or  other 
direct   charge   or     incumbrance)     has     not     any 

5h 
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A  priori  right  to  debar  his  debtor  from  parting  with 
his  immoveable  property  until  it  is  attached  in 
due  course  of  law.  Bajan  Haeji  v.  Abdeshib 
HoBMASJi  Wadia    .         .       I.  Ii.  R.  4  Bom.  70 

MooNA  V.  Chand  Monee  Gossain 

7  W.  R.  206 

54.  . Fraudulent    assignment — 

Suit  by    creditor    to    set    aside — Suit  by  creditor  on 
his  own  behalf  and  also  on  behalf  of  all  credit&rs — 
Civil   Procedure    Code  {XIV  of  1882),  s.  30— Mis- 
joinder— Practice — Notice  of   assignment — Mahome- 
dan  law — Mushaa — Assignment  of  undivided  share. 
On     the  25th  July,    1898,   the  plaintiff  obtained 
a  decree  against    the    second   defendant,    and    in 
execution     attached    (as    belonging    to    the    said 
defendant  No.  2)  a  one- third  share  of  the  interest 
accruing  upon  certain  moneys  in  the  hands  of  the 
Accountant  General  of  Bombay.     The  said  one- 
third  share  was   thereupon   claimed  by   the   first 
defendant  (wife  of  defendant  No.   2),  who   alleged 
that  it  had  been  assigned  to  her  by  her  husband 
(defendant  No.  2)  by  a    deed  of    assignment  exe-    1 
cuted  by   him  on   the    15th    October,    1886.     The   , 
plaintiff  now  sued    to  have  that    assignment  set    j 
aside,  contending  that  it  was  a  sham  and  colour-    j 
able  transaction  ;  and  that  the  share  had  remained    , 
the  property  of  defendant  No.  2  and  was  liable  to    j 
attachment  as  such.     The  suit  was  brought  by  the    i 
plaintiff  in  his  own  right  and  also  on  behalf  of  all    , 
the  other  creditors  of  defendant  No.   2.     It  was    \ 
objected  on  behalf  of  the  defendants  that  this  was 
a  misjoinder  of  causes  of  action  ;  and  that  in  his 
own  right  the  plaintiff  sued  to  have  the  deed  set 
aside  as  void,  while  on  behalf  of  the  other  creditors 
he  sued  for  a  declaration    that  it  was  voidable. 
Held,  that  there  was  no  misjoinder.     The  plaintiff 
and    the    creditors  had  one    cause  of  action,    viz., 
the  right  to  treat   the  deed  as  one  which  would  not 
affect  their  rights.     It  was  further  contended  that 
the  assignment  was  not    valid,  because    no  notice 
of  it  was  given  to  the  Accountant  General,  who  had 
possession  of  the  money  assigned.     Hdd,  that  the 
omission  to  give  notice  of    assignment  to  the  Ac- 
countant General  did  not  invalidate  the  assign- 
ment.    It   was  lastly  contended   that   the   parties 
were  Suni  Mahomedans,  and  that  according  to  the 
Suni  law  an  assignment  of  an  undivided   share 
( mushaa)  of  property  was  invalid.     Held,  that  the 
rule  did  not   apply,  inasmuch  as  the  assignment 
was  of  a  definite  share  of  the  money    in  the  hands 
cf    the  Accountant  General.     On  the  merits  the 
plaintiff's    claim    was    dismissed.     Ebbahimbhai 
Rahimbhai    v.    Fulbai    (1902) 

I.  L.  R.  26  Bom.  577 

55. Tender,  validity  of— Bond, 

suit  on — Deposit  in  Court  before  due  date.  A 
deposit  in  Court,  before  due  date,  of  money  due 
upon  a  bond,  is  not  a  valid  tender  of  the  debt. 
EsHAHTJQ  Molla  V.  Abdul  Babi  Haldae   (1904). 

I.  L.R.  31Calc.  183 


DEBUTTER  PROPERTY. 

See  Civil  Pkocedube  Code,  1882,  s.  244. 
\  11  C.  "W.  W.  145- 

12  C.  W.  N.  739 

See  Conteact  Act. 

I.  li.  R.  32  Calc.  582 

See  Evidence  Act  (I  of  1872),  s.  9. 

I.  Ii.  R.  33  Calc.   571 

See  HiKDiT  Law— Endowmf>t. 

I.  Ii.  R.  33  Calc.  507 
I.  L.  R.  36  Calc.  1003 

See  Hindu  Law— Limitation. 

I.  Ii.  R.  33  Calc.  511 

13  C.  W.  N.  805 

See  Limitation  Act,  1877,  s.  22. 

9  C.  W.  N.  421 


See  Pabties 
See  Receiveb 
See  Shebait 


I.  Ii.  R.  32  Calc.  582 

.     U  C.  W.  N.  489 

I.  Ii.  R.  35  Calc.  691 


Dedication — Pre- 


catory trust— Alienation  of  trust  property — Mokurra- 

ri Purchaser  for    value  with  notice    of    debuttcr—- 

Character  of  property — Adverse   possession — Limit- 
ation Act  {XV  of  1877),  8.  10,  and  Sch.   II,  Arts. 
134    and    144— Evidence    Act    {I    of    1872),    s. 
90 — Proper    custody — Minerals.     In   the  terms   of 
a  sanad  granted  in  favour  of   the  Mqhunt  of  a 
Thakur,     there    was    nothing  to    show    that  the 
properties,     the     subject-matter    of     the    sanad,, 
were  dedicated  to  a    God    or    Gods  or    that    the 
income  of    the  properties  was  to    be     applied  in 
any  other    .,way    than    the    personal    enjoyment 
of     the     grantee  :     Held,     that    the     mere     fact 
that  the   document   described    itself  as   a   dcbut- 
ter  pottah  and  was  addressed  to  the  Mohunt  did 
not  suffice  to  constitute  a  valid  dedication  to  the 
God,   on   whom   the   Mohunt  attended.     An   ex- 
pectation by*  the  grantor  that  the  profits  of  the 
property    would,    after    satisfying     the     personal 
wants  of  the  grantee,  be  devoted  to    the    service 
of   the    God,    whom    he     attended,     would     not 
constitute  a  valid  dedication.     Bam  Kanai  Ghose  v. 
Baja  Sri  Sri  Hart  Narayan  Singh  Deo  Bahadur , 
2  C.  L.  J.  546,  referred  to.     The  grant  of  a  per- 
manent  mokurrari   lease   of   debutter   property   is 
an  alienation  of    proprietary  interest    pro  tanto, 
and  being  beyond  the  competence  of  the  trustee, 
possession  under  it  becomes  adverse  to  the  lessor^ 
as  from  the  date  of  the  lease  and  a  suit  to  recover 
possession  by  a  successor  of  the  trustee  would  be 
primd  facie  governed  by  Art.  144  of  Sch.  II,  Limit- 
ation Act,  and  would  be  barred,  if  not    instituted 
within    twelve    years.     Onanasambanda    Pandora 
Sannadhi  v.    Velu  Pandaram,  4  C.    W.  N.  329  ; 
8.C.  I.  L.  B.    23  Mad.    271,  followed.     The  Presi- 
dent and  Governors  of  the  Magdalen   Hospital  v. 
Knotts,  L.   B.   4  App.    Cas.   324,   ard    Attorney- 
General  v.  Davey,  4  De  Gex  &  Jones  136,  referred  to. 
The  effect  of  s.  10  read  with  Art.  134  of    Sch.    II 
of  the  Limitation  Act  is  that  time  is  no  bar  to  an 
action  against  the  trustee  himself,  his  represent- 
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atives  or  assigns  except  an  assign  for  valuable 
consideration,  but  as  regards  the  laiter  the  period 
of  12  years  fromthe  date  of  the  purchase  is  to  be 
the  period  within  which  the  suit  must  be  brought, 
A  person  who  takes  a  permanent  mokurrari  lease  of 
debutler  property  for  its  full  values,  but  with  notice 
of  its  dehutier  character,  is  not  precluded  by  the 
provisions  of  s.  10  and  Art.  134  of  Sch.  II  of  the 
Limitation  Act  from  pleading  12  years'  limitation 
in  a  suit  brought  to  recover  it.  Radha  Nath  Das 
V.  Gisborne  dh  Co.,  15  W.  B.  (P.  C.)  24,  and  Ham 
Churn  Tewary  v.  Protap  Chandra  Dutta  Jha,  2 
C.  L.  J.  449,  referred  to.  Bam  Kanai  Ghosh  v.  Baja 
Sri  Sri  Hari  Narayan  Singh  Deo  Bahadur,  2  C.  L. 
J.  546,  approved.  Shama  Chaean  Nandi  v. 
Abhiram  Goswami  (1906)  .  I.  L.  B.  33  Calc.  511 

s.c.  10  C.  W.  N.  738 

—   Transferability — Shehait,  tres- 


2.  

fass  by — Decree  for  ejectment — Mesne  profits — Lia- 
bility of  trust  estate — Construction  of  decree — Execu- 
tion— Joint  decree-holders — Application  by  one  when 
maintainable.  Where  one  of  several  joint  decree- 
holders  fnade  an  application  for  the  execution  of  the 
whole  decree  and  alleged  that  the  other  decree- 
holders  had  assigned  to  him  the  interest  of  them  all, 
and  the  latter  also  made  an  application  intimating 
that  they  have  no  objection  to  the  execution  of  the 
decree  at  the  instance  of  their  assignee,  the  appli- 
cant. Held,  that  the  application  was  maintainable. 
Per  Rampini,  J. — A  debutter  property  according  to 
Hindu  law  is  not  absolutely  inalienable,  it  can  be 
alienated  for  legal  necessity,  and,  therefore,  when 
a  shebait  as  such  trespasses  on  the  property  of 
another  and  so  commits  a  tort  and  he  is  sued  for 
and  cast  in  damages,  the  debutter  property  can  be 
sold  in  execution  of  such  a  decree.  Per  Wood- 
ROFFE,  J. — As  the  decree  in  question  appeared  to 
have  bound  the  trust  estate  the  debutter  property 
was   liable.     Krishna   Kissoee  Chakkavarti   v. 

SUKHA    SiNDHU    SaNYAL     (1906) 

10  C.  W.  N.  1000 

3.  . Power  of  a  shebait 

to  bind  the  estate  by  compromise — Benefit  of  the 
estate.  Although  it  is  not  competent  for  a  shebait 
to  alienate  endowed  property  by  way  of  mortgage 
or  sale,  yet  he  is  authorised  to  deal  with  the 
endowed  property  for  its  benefit  and  preservation 
and  especially  for  the  purpose  of  preventing  it 
from  hostile  litigious  attacks.  Juggessur  Buttobyal 
v.  Bajah  Boodra  Narain  Boy,  12  W.  B.  299  ;  Pro- 
sunno  Kumari  Debya  v.  Golab  Chand  Baboo,  L.  B. 
2  I.  A.  145;  Konwur  Doorga  Nath  Boy  v.  Bam 
Chunder  Sen,  L.  B.  4  I.  A.  52  ;  Sheo  Shankur  Gir 
V.  Bam  Shewak  Chowdhri,  I.  L.  B.  24  Calc.  77  ;  and 
Parsotam  Gir  v.  Dat  Gir,  I.  L.  B.  25  All.  296, 
referred  to.  Hossein  Ali  Khan  v.  Mahanta 
Bhagban  Das  (1906)       .     I.  L.  R.  34  Calc.  249 


4. 


Conversion — Debutter — Idol — 
Properties  dedicated  to  a  family 


Secular  Property. 

idol  may  be  converted  into  secural  property  by  the 
consensus  of  the  family.  Held,  that  in  this  case 
the  properties,  if  orignally  debutter,  have  been  so 
converted  with  common  consent.     In  dealing  with 

VOL,   II. 


DEBUTTER  PROPERTY— cowii. 

a  question  as  to  whether  properties  alleged  to  be 
debutter  are  really  debutter  or  only  nominally  so, 
the  manner  in  which  the  dedicated  properties  have 
been  held  and  enjoyed  is  the  most  important  point 
for  consideration.  Release  by  Government  is  not 
conclusive  evidence  of  property  being  debutter. 
Nemaye  Churn  Pooteetundee  v.  Jogendra  Nath 
Banerjee,  21  W.  B.  365,  followed.  Shebait  right 
cannot  be  transferred  even  to  a  co-shebait  or  to 
one  who  is  next  in  succession.  Baja  Vurma 
Valia  V.  Bavi  Vurma  Mutha,  L.  B.  4  I.  A,  76  ; 
Gnana  Sambanda  Pandara  Sannadhi  v.  Velu 
Pandaram,  I.  L.  B.  23  Mad.  271,  Sri  Baman  Lalji 
Maharaj  v.  Sri  Gopal,  I.  L.  B.  19  All.  428  ;  Pra- 
sanno  Kumar  Audhicary  v.  Saroda  Prosanno, 
I.  L.  B.  22  Calc.  989,  referred  to.  Mancharam  v. 
Pransankar,  I.  L.  B.  6  Bom.  298,  not  followed. 
Qucere :  Whether  an  idol,  which  has  been  broken, 
is  capable  of  holding  property.  Govinda  Kumar 
Roy  Chowdhury  v.  Debendra  Kumar  Roy 
Chowdhury  (1907)     .         .  12  C.  W.  N.  98 

5.  — — Permanent  lease  by  shebait 

— Adverse  possession — Acceptance  of  rent,  effect  of. 
A  permanent  lease  of  debutter  property  is  void,  if 
not  executed  for  legal  necessity.  Plaintiff's  pre- 
decessor, who  had  a  karsha  lease,  obtained  a 
permanent  lease  from  the  shebait  of  an  idol, 
the  predecessor  of  defendant  No.  2,  on  pay- 
ment of  a  bonus,  and  the  latter,  who  is  the 
present  shebait,  continued  to  receive  rent  from 
plaintiff.  Subsequently  defendant  No.  2  deter- 
mined plaintiff's  lease  and  took  possession.  In  a 
suit  for  possession  by  the  plaintiff :  Held,  that  pla- 
intiff's possession  under  the  permanent  lease,  which 
was  found  to  have  been  executed  without  legal 
necessity  and  therefore  held  to  be  void,  cannot 
be  regarded  as  adverse  to  defendant  No.  2,  nor  can 
the  latter' s  acceptance  of  rent  from  the  plaintiff 
either  operate  as  an  admission  of  the  plaintiff's 
having  a  permanent  right  in  the  land  or  cause  an 
extinction  of  his  own  previous  title.  Nitya 
Gopal  Sen  Poddar  v.  Mani  Chandra  Chakra- 
butty  (1907)         .         ...        12  C.  W.  N.  63 

Q   Mourasi      Lease — Limitation 

Act'  {XV  of  1877),  s.  7,  and  Sch.  II,  Art.  134— 
Hindu  Law — Endowment — Alienation  of  endowed 
property — Shebaits — A  dverse  possession — Possession 
continued  under  a  void  lease — Trespasser — Bond 
fide  purchaser  far  value — Family  idol,  if  perpetual 
infant — Belief  as  between  co-defendants — Notice  of 
debutter — Legal  necessity  for  alienation  of  debutter 
property  —  Pleadings  —  Tenant  who  sets  up 
adverse  title  if  may  fall  back  on  tenancy  as  a  defence 
in  ejectment  suit.  A  mourasi  lease  of  a  debutter 
property  was  granted  whereby  the  shebait^  pur- 
ported to  relinquish  all  future  increment  in  the 
value  of  the  property  for  a  little  more  than  seven 
years'  purchase  of  rents  arising  therefrom,  reserv- 
ing to  them  almost  the  same  rent  that  was  being 
raised  before  such  mourasi.  Two  of  the  three 
shebaits  concerned  subsequently  psrted  with  their 
interest  as  lessors  to  the  lessee.  No  evidence  was 
adduced  as  to  what  happened  to  the  money  raised 
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by  such   transactions :    Held,    that  this   was   not 
justifiable    in     the    interest    of    the    endowment. 
Nawab  Sir  Syed    H ossein    Ali    Khan   v.    Mohant 
Bhagwan   Das,   11  G.    W.    N.    261,  distinguished. 
The  lease  granting  the  above  mourasi  recited   that 
the  necessity  for  such  a  demise  was  that  the  shebaits 
might  be  called  on  to  fill  up  a  tank  on  the  property 
which  they  could  not   afford   the    means   to  do : 
Hell,   that    such    necessity    was    illusory  and  the 
mere    advisability    of    filling  up  a    tank   did    not 
constitute  a    necessity    to    justify  alienation  of  the 
trust  property.     In  an  ejectment  suit,  the  defend- 
ant    pleaded  exclusive  possession  and  denied  the 
title  of  plaintiffs  as  landlords   of  certain  premises 
claimed  by  the  latter  as  appertaining  to  a  debutter 
of  which  they  were  present  shebaits.     The  plaint- 
iffs  contended  that  it  was  not  open  to  the  defend- 
ant   to    fall  back  upon  the  title  under  a  mourasi 
lease  purported  to  have   been  granted  by  previ- 
ous shebaits  to    the    defendant's    predecessors    in 
title :    Held,  that   the    effect   of   the  defendant's 
plea  was  merely  to  put  the  plaintiffs  to  the  proof 
of  a    title  which  would    justify    their    prayer  for 
ejectment  and  did  not  prevent  the  defendant  from 
relying  on  the  mourasi  lease.     Where  a  defendant 
claims  to  be  in  possession  of  endowed  property  as 
a  tenant  under  a  mourasi  lease  granted  by  previous 
shebaits  and  the  successors  of   the  latter   seek    to 
recover   possession    on  the   ground    that  the  lease 
was    invalid  :     Held,    that  if   the    grant    of    such 
a   lease  constituted  an   alienation   which  it   was 
beyond  the  power  of  the  lessors  to  make,  then, 
the  lessee  is  to  be  taken  as    a  trespasser   and  his 
possession  as  adverse  to  the  title  of  the  lessors  from 
the  date  of  the  grant  of  the  mourasi  and  limitation 
would  begin  to  run  from  that  date.     Shama  Charan 
Nandi  v.    Abhiram   Ooswami,   10   C.    W.  N.  738 ; 
s.  0.  I.  L  R.  33  Gale.  511  -  3  C.   L.   J.   306,  Ram 
Kanai    Ohosh    v.    Raja    Sri    Sri    Hari    Narayan 
Singh  Deo  Bahadur,  2  G.  L.  J.  546.     Held,  on  the 
evidence,  that  the  mourasi   lease   granted    to    the 
defendant's  predecessors   in    title  created   a  new 
holding  and  that  the  principle  laid  down  in  Nitya 
Gopal  Sen  Poddar  v.  Mani  Chanda  Ghakrahutty,  12 
C.  W.  N.  63,  did  not  apply  to   this   case   and   the 
'  suit  was  barred  by  Art.  134  of  the  Second  Schedule 
of  the  Indian  Limitation  Act.     Radha  Nath  Das  v. 
Gisborne  &  Go.,  15  W.  R.  {P.  G.)  24  :  s  c  14  Moo. 
I.  A  1,  Teferred   to.     Possession   of  debutter  pro- 
perty which  is  adverse  against  some  of  the  shebaits 
of  an  idol,  is  necessarily  adverse  against  all  of  them. 
An  idol  cannot  be  regarded  as  a  perpetual  infant  and 
the  shebait,   his    manager,  for  the  purposes  of  s.  7 
of  the  Limitation  Act.     Konwar  Doorganath  Roy  v. 
Ram  Ghunder  Sen,  L.  R.  2 1.  A.  52  :  s.  c.  I.  L.  R. 
2  Gale.  341,  referred  to.    Jnananj\n   Banerjee  v. 
Adoremoney  Dassee  (1909)    .  13  C.  W.  N.  805 

^7.   Transfer  of.     A  transfer  of  de- 


butter land  by  a  shebait  to  another  member  of  the 
family  to  which  be  belonged  for  the  purpose  of 
carrying  on  the  worship  of  the  idol,  is  valid.  Bab- 
ODA  Charan  Dutt  v.  Hemlata  Dassee  (1908) 

13  C.  W.  N.  242 


DECEASED  DECREE-HOLDER. 

■ application  for  substitution  of — 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
180        .         .     I.  L.  R.  36  Calc.  543 

DECEASED  PERSON. 
statements  of — 


See  Evidence  Act,  s.  32. 

I.  li.  R.  25  All.  143;  236 
See  Hindu  Law   .  I.  L.  R.  36  Calc.  590 

DECEASED  WIFE'S  SISTER. 

iSee  Marriage    .     I.  L.  R.  35  Calc.  381 


DECEIT. 


action  for- 


5e€  COMPANY-»-PoWERS,      DUTIES.    AND 

Liabilities  of  Directors. 

I.  Ii.  R.  18  AU.  56 
DECEPTION. 

See  Cheating     .   I.  L.  R.  33  Calc.  50 
See  Trade-Mark  I.  L.  R.  85  Calc.  311 

DECLARATION. 

See  District  Municipal  Act. 

L  L.  R.  30  Bom.  409 

See  Dying  Declaration. 

See  Mobtgagb  .  13  C.  W.  N.  350  ;  357 

suits  for — 

See  Suits  Valuation  Act. 

I.  L.  R.  33  Bom.   307 

DECLARATION  OP  OWNERSHIP. 

suit  for — 


Plaintiff'' 8  title  proved — Defendant  a 

use  found  to  be  not  inconsistent  with  plaintiff's  owner- 
ship— Presumption — Possession  goes  with  title — 
Adverse  possession.  Plaintiff  sued  for  a  declaration 
that  he  was  the  owner  of  the  land  in  suit  alleging 
that  the  defendant  had  taken  wrongful  possession 
thereof.  It  was  found  as  a  fact  that  the  title  to 
the  land  was  in  the  plaintiff,  and  that  the  defendant 
had  made  no  permanent  use  of  the  land  inconsistent 
with  its  being  plaintiff's  land.  Held,  that  plaintiff 
was  entitled  to  succeed.  The  said  circumstances 
made  out  a  case  for  the  application  of  the  presump- 
tion that  possession  goes  with  title.  Runjeet  Ram 
Panday  v.  Qoburdhun  Ram  Panday,  20  W.  R.  25 
{Giv.  Rul.),  and  Agency  Gompany  v.  Short,  13  App. 
Gas.  793,  followed.  Framji  Gursetji  v.  Ooculdas 
Madhowji,  I.  L.  R.  16  Bom.  338,  referred  to.  Gan- 
pati  v.  Raghunath  (1909) 

I.  L.  R.  33  Bom.  712 


DECLARATION  OP 
ESTATE. 


ALB   OP  ENTIRE 


See  Sale  tor  Arrears  of  Revenue. 

I.  L.  R.  34  Calc.  381 
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DECLARATORY  DECREE. 

See  Civil  Procedure  Code  (V  of  1908), 
s.  9      .         .    I.  Ij.  R.  33  Bom.  387 

See  Declaratory  Decree,  suit  for. 

See   Execution    of   decree — Mode   of 
Execution — Declaratory  Decrees. 

See  Possession  .  I.  L.  R.  35  Cale,  189 

See  Res  Judicata — Estoppel  by  Judg- 
ment        .        I.  L.  R.  13  Mad.  313 

See  Specific  ReliefAct,  I  of  1877,  s.  42. 
I.  L.  R.  31  AU.  271 


1. 


Not  to    he 


given 
conse- 


when  suit  is  for  cancellation  and  when  no 
quential  relief  prayed.  A  suit  for  cancellation 
of  a  mortgage  deed  on  the  ground  of  fraud 
must  be  dismissed  in  the  absence  of  evidence 
of  fraud  and  a  decree  declaring  plaintiff's 
tjright  to  a  smaller  amount  cannot  be  made 
[when  at  the  date  of  the  plaint  the  plaintiff  was 
lentitled  to  consequential  relief  which  he  failed 
claim.  Chakka  Subbiah  v.  Maddali  Laksh- 
iiNARAYANA   (1905)      .      I.  L.  R.  29  Mad.  298 


2. 


Suit  for   declara- 


tion of  right  to  receive  fees  as  "  Chowdhris  "  of 
certain  bazars — Suit  not  maintainable.  The  plaint- 
iffs sued  for  a  declaration  that  they  were  the 
"  chowdhris "  of  the  bazars  in  the  villages 
Muhammadabad  Ghona,  Khairabad  and  Behna, 
and  that  the  defendants  were  not  the  "  chow- 
dhris "  of  the  said  bazars  and  were  not  entitled 
to  take  chowdhrisijidues.  Held,  that  such  a  suit 
was  not  maintainable.  Bhinuk  Chowdhree  v.  The 
Collector  of  Jaunpur,  {1867)  All.  H.  C.  271  ;  Beharee 
Loll  V.  Baboo,  {1867)  All.  H.  C.  80  ;  and  Ram 
Deehul  v.  Chukhoo,  {1869)  All.  H.  C.  25i,  followed. 
Bars  ATI  v.  Chamru  (1907).!.  L,  R.  29  All.  683 


3. 


Power    of     Court 


I 


to  make  declaratory  decree — Suit  for  possession 
by  alleged  next  reversioners  on  ground  that  their 
mother,  who  held  a  woman^s  estate  in  immo- 
veable property,  was  dead — Failure  to  prove 
mother''  s  death— Dismissal  of  suit  so  far  as  posses- 
sion was  concerned,  and  declaratory  decree  made 
as  to  plaintiff^ s  title.  The  plaintiffs  brought  a 
suit  for  certain  immoveable  property  as  the  next 
reversionary  heirs  of  a  deceased  Hindu,  and 
the  only  relief  they  claimed  was  possession  on 
the  allegation  that  their  mother,  who  had  succeed- 
ed to  a  woman's  estate  in  the  property,  was  dead. 
Held,  that  on  the  finding  by  the  Court  that  the 
evidence  failed  to  establish  the  fact  of  the  mother's 
death,  the  suit  should  have  been  wholly  dismissed. 
Other  allegations  made  in  the  plaint  that  aliena- 
tions made  by  the  alleged  mother  were  not  justified 
by  legal  necessity,  and  that  the  plaintiffs  were  really 
her  sons,  which  were  both  denied,  were  merely  ar- 
gumentative steps  towards  the  only  decree  sought, 
namely,  possession  ;  and  under  the  circumstances 
the  Court  was  not  entitled  to  make  a  declaratory 
decree  in  the  plaintiffs'  favour  on  those  allegations 


DECLARATORY  DECREE— rowcZrf. 

after  the  failure  of  the  sole  cause  of  action.     Wali^ 

HAN  V.   JOGESHWAR  NaRAYAN   (1907) 

I.  li.  R.  35  Cale.  189 

B.C.  L.  R.  35  I.  A.  38 

12  C.  W.  N.  227 

DECLARATORY    DECREE,    SUIT   FOR. 

Col. 
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6.  Endowments    .....  3216 

7.  Errors  in  Demarcation  and  Survey 

OF  Lands 3217 

8.  Registration    of    Names    by    Col- 
lector   ......  3219 
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See  Act— 1863— XX,  s.  14. 

I.  L.  R.  24  Mad.  24a 

See  Act— 1869— I.  I.  L.  R.  26  All.  238 
See  Court  Fees  Act,  s.  7,  cl.  4. 
See  Court  Fees  Act,  Sch.  11,  Art.  17. 
See  Court-fees  Act  (VII  of  1870). 

I.  L.  R.  28  Cale.  567 

See  Declaratory  Decree. 

See  Declaratory  Suit. 

See    Decree — Form    of    Decree — De- 
claratory Suit        .      10  W.  R.  105 

12  W.  R.  826 
See  Hindu  Law. 

I.  L.  R.  32  Cale.  62  ;  463 

See  Jurisdiction   I.  L.  R.  c2  Cale.  734 

See    Limitation    Act,    1877,    Art.    118 

(1871,  Art.  129;  1859,  s.  1,  cl.  16). 

See  Limitation  Act,  1877,  Aet.  120. 

See  Relinquishment  of,  or  Omission  to 

sue  for.  Portion  of  Claim. 

I.  L.  R.  8  Cale.  483,  819,  825  note 

I.L.  R.  lAll.  252 

I.  L.  R.  2  All    356 

I.  L.  R.  12  Cale.  291 

18  W.  R.  202 

1.  L.  R.  4  All.  261 

I  L.  R.  5  All.  345 

I.  L.  R.  14  AIL  512 

I.  L.  R.  10  Mad.  347 

I.  L.  R.  11  Mad.  127 

I.  L.  R.  12  Mad.  286 
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DIGEST  OF  CASES. 


(    3174     ) 


DECLARATORY  DECREE,  SUIT  FOR— 

contd. 

See  Specific    Relief   Act    (I  of  1877), 

s.  42. 
See  Valuation  of  Suit — Suits. 

enforcing  attachment— 

See    Civil    Procedure   Code,    1882,    s. 
244 — Parties  to  Suit. 

I.  li.  R.  28  Calc.  492 

1.  REQUISITES  FOR  EXISTENCE  OF  RIGHT. 

1.  Existence  of  relief  which  can 

be  granted — Civil  Procedure  Code,  1859,  s.  15. 
No  declaration  of  right  can  be  made  in  a  suit  under 
s.  15,  Act  VIII  of  1859,  unless  the  plaintiff  can  show 
that  there  is  some  relief  which  the  Court  can  give. 
Baij  Nath  Chatterjee  v.  Lakhi  Mani  Debi 

5  B.  L.  R.  514  note 

s.c.   Beejoy  Nath  Chatterjee  v.  Lukhi  Moni 
Debia 12  W.  R.  248 


2. 


Existence  of  right  to  conse- 


quential relief — Declaration  of  right  for  relief 
in  other  suit.  A  declaratory  decree  ought  not  to  be 
made  unless  there  is  shown  to  be  a  right  to  some  con- 
sequential relief  which,  if  asked  for,  might  have  been 
given  by  the  Court,  or  unless  a  declaration  of  right 
is  required  as  a  step  to  relief  in  some  other  Court. 
Kattama  Natchiar  v.  Dorasinga  Taver,  15  B.  L.  JR. 
83,  approved.     Sheo  Singh  Rai  v.  Dakho 

I.  L.  R.  1  All.  68 

Zaibunnissa  v.  Elahee  Begum  19  "W.  R.  268 

Hostility  of  defendant — Suit 


for  declaration  of  title.  Held  by  Jackson,  J.,  that 
in  a  suit  for  declaration  of  title  defendants  must 
have  given  a  cause  of  action  by  impugning  it  ante- 
cedently to  plaint  filed,  even  though  their  written 
statement  be  hostile,     Colvin  Cowie  v.  Eltas 

2  B.  Ii.  R.  A.  C.  212  :  11  W.  R.  40 


4. 


A  party  is  not  en- 


titled to  ask  for  a  declaration  of  right  except  as 
against  a  defendant  in  some  degree  hostile  to  him  in 
respect  of  that  right.  Promotho  Nath  Ghose  v. 
JoDOo  Nath  Sen         .       1  Ind.  Jur.  N.  S.  293 

Suits  for  declarations  of  ab- 


stract Tights— Civil  Procedure  Code,  1859,  s.  15. 
S.  15  of  Act  VIII  of  1859  refers  to  declarations 
which  are  binding  relatively  to  the  parties  before  the 
Court,  not  to  declarations  of  abstract  right  or  bare 
declaration  of  trust,  exclusive  of  any  practical 
equity.  Muzhur  Hossein  v.  Dinobundoo  Sen 
Bourke  O.  C.  8  :  Cor.  94 

6.  — ; Right  to  consequential  relief 

— Question  relating  to  third  persons  not  parties  to 
suit.  The  question  proposed  for  adjudication  in 
the  suit,  in  which  a  declaratory  decree  was  sought, 
being  in  effect  one  not  between  the  plaintiff  and 
the  defendant,  but  between  the  plaintiff  and  third 
persons  not  parties  to  the  suit,  the  suit  was  dis- 
missed in  reference  to  the  ruling  of  the  Privy 
Council   in    Vijia   Ragunadah   Rani   Kolandapuri 


DECLARATORY  DECREE,  SUIT  FOR— 

contl. 

1.  REQUISITES  FOR  EXISTENCE  OF  RIGHT 

— corUd. 

Natchiar  v.  Dorasinga  Taver,  15  B.  L.  R.  83,  dated 
the  10th  of  February  1875,  that  a  declaratory 
decree  is  not  to  be  made  unless  there  is  a  right  to 
consequential  rehef  which,  although  not  asked  for, 
might,  if  asked  for,  have  been  g^iven.  Ram 
Bharose  Lal  v.  Gopi  Bibi  7  N.  W.  300 

7. Hostile  act  entitling  plaint- 
iff to  substantial  remedy.  A  hostile  act  which 
would  justify  a  declaration  of  right  under  Act  VIII 
of  1859,  s.  15,  must  be  such  an  act  as  would  entitle 
the  plaintiff  to  some  substantial  remedy  in  the  way 
of  injunction  or  otherwise.  Ram  Khelawan  Singh 
V.  OUDH  KOOER     .  .  .  .   21  W.  R.  101 


8. 


Intricate  questions  of  law — 


Principles  on  which  Court  grants  relief.  The  Court 
will  not,  in  a  declaratory  suit,  decide  intricate  ques- 
tions of  law,  where  no  immediate  effect,  and  possibly 
no  future  effect,  can  be  given  to  its  decision,  and 
when  the  postponement  of  the  decision  to  a  time 
when  there  may  be  before  the  Court  some  person 
entitled  to  immediate  relief  will  not  prejudice  a 
plaintiff's  right  in  any  way    Hunsbutti  Kerain 

V.   ISHRI  DUTT  KOER 

I.  Ii.  R.  5  Calc.  512  :  4  C.  Ii.  R.  511 


9. 


Remand  entailing  delay  and 


expense — Further  enquiry.  Since  a  declaratory 
decree  is  a  matter  of  discretion,  a  claim  for  a#  de- 
claration ought  not  to  be  remanded  by  an  Appel- 
late Court  for  further  enquiry  j|^ich  is  likely  to 
entail  delay  and  cx|iense,  whtW  the  ])laintiff's 
claim  is  contingent  on  his  surviving  the  defendant, 
and  where  the  declaration  will  not  be  binding  on 
parties  with  possibly  preferential  titles  who  have 
not  been  joined  in  the  suit.     Dooroa  Pershad 

SiNOH    V.    DOORGA    KoONWART 

I.  Ii.  R.  4  Calc.  190  :  3  C.  L.  R.  81 


10. 


Suit  before  Specific  Relief 


Act,  1877.  A  declaratory  suit  instituted  before  the 
Specific  Relief  Act  came  into  force  must,  in  regard 
to  the  right  to  a  declaration,  be  governed  by  the 
law  as  laid  down  by  the  Privy  Council  in  Dora- 
singa Taver' 8  case,  15  B.  L.  R.  83.  Purasara 
Bhattar  v.  Ranga  Bhattar 

I.  Ii.  R.  2  Mad.  202 


11. 


Consequential  relief— iS'peci- 


fic  Relief  Act  {I  of  1S77),  s.  42.  Per  Curiam.  The 
restrictions  imposed  under  s.  42  of  the  Specific 
Relipf  Act  must  be  held  to  refer  to  the  consequential 
relief  properly  obtainable  by  the  plaintiff  as  against 
the  defendants  in  the  suit,  and  not  to  be  extended 
to  the  case  of  all  third  parties  who  may  possibly 
support  some  of  the  contentions  of  the  defendants. 
Subramanyan  v.   Paramaswaran 

I.  Ii.  R.  11  Mad.  116 

12.  - — — Suit  to  declare    alienation 

by  Hindu  widow  invalid — Specific  Relief  Act, 
s.  42 — Amendment  of  plaint — Death  of  widow 
pending    appeal  by    plaintiff — Right    of    appeUavt 


(     3175     ) 


DIGEST  OF  CASES. 


(     3176    ) 


DECLARATORY  DECREE,  SUIT  FOR— 

conld, 

1.  REQUISITES  FOR  EXISTENCE   OF   RIGHT 

— concld. 

■to  proceed  loith  appeal — Plaint  not  to  he  amended 
hy  claim  jar  possession.  The  proviso  to  s.  42 
of  the  Specific  ReUef  Act,  that  "  no  Court  shall 
pass  a  declaratory  decree  where  the  plaintiff,  being 
able  to  seek  further  reUef  than  a  mere  declaration 
of  title,  omits  to  do  so,"  refers  to  the  position  of 
plaintiff  at  the  date  of  suit.  Where  a  suit  was 
brought  for  a  declaration  that  certain  alienations 
of  land  made  by  a  Hindu  widow  to  the  defend- 
ants were  not  binding  on  plaintiff,  her  reversionary 
heir,  and,  pending  appeal  by  the  plaintiff,  the  widow 
■died  : — Held,  (i)  that  the  plaintiff  was  entitled  to 
proceed  with  his  appeal ;  (ii)  that  plaintiff  could  not 
be  permitted  to  amend  his  plaint  and  claim  posses- 
sion.     GOVINDA    V.    PeRUMDEVI 

I.  Ii.  R.  12  Mad.  136 


2.  SUITS   CONCERNING   DOCUMENTS. 
1.  Hostile  document  affecting 


"title — Right  to  sue  to  have  it  declared  invalid. 
Wiien  a  person  in  possession  finds  that  a  document 
has  been  set  up  and  registered  which  affects  his 
title,  and  which  every  day's  delay  is  likely  to  ren- 
der him  less  able  to  disprove,  he  is  justified  in  com- 
ing before  the  Court  and  asking  that  such  a  deed 
may  be  declared  inoperative.  Nufisa  Banoo  v. 
Mahomed  Sufdar     .  .  .24  W.  R.  336 

Suit  to  set    aside  mortgage 


— Civil  Procedure  Code,  1859,  s.  15 — Injury  not 
■  admitting  specific  relief.  Act  VIII  of  1859,  s.  15, 
did  not  give  power  to  the  Court  to  give  a  declara- 
tory decree,  unless  the  position  of  the  parties  is  one 
of  hostility  to  one  another.  The  plaintiff  must 
come  into  Court  with  some  definite  complaint 
against  the  defendant,  which  is  such  as  admits  of 
specific  relief  being  afforded  by  the  Court  with  re- 
gard to  it.  He  cannot,  irrespective  of  all  behaviour 
on  the  part  of  the  person  whom  he  makes  defend- 
ant, bring  that  person  into  Court  merely  for  the 
purpose  of  getting  the  Court  to  clear  up  difficulties, 
whether  of  fact  or  law,  which  may  have  arisen  be- 
tween himself  and  the  defendant.  He  must  gen- 
erally allege  and  rely  upon  some  cause  of  action 
against  the  defendant,  except  in  that  class  of  cases 
in  which  the  Court  gives  its  aids  towards  the  ful- 
filment of  trusts,  and  this  principle  is  not  affected 
by  s.  15  of  Act  VIII  of  1859.  Therefore  where  a 
plaintiff  bought,  at  a  sale  in  execution  of  a  decree, 
the  right,  title,  and  interest  of  one  defendant, 
a  judgment-debtor,  in  a  ship,  and  by  his  plaint 
Bought  to  discover  the  hond  fides  of  certain  trans- 
actions by  way  of  mortgage  between  the  judgment- 
debtor  and  the  other  defendants,  and.  asked  a 
declaration  that  he,  as  purchaser,  was  entitled  to 
the  right,  title,  and  interest  of  the  judgment-deb- 
tor ;  or  in  case  it  should  appear  that,  at  the  time 
of  the  attachment  in  execution,  the  ship  was  the 
(Property  of  the  judgment-debtor,  subject    to    any 


DECLARATORY  DECREE,  SUIT  FOR— 

contd. 

2.  SUITS  CONCERNING  DOCUMENTS— confc?. 

valid  lien  or  charge  in  the  hands  of  the  other 
defendants  or  either  of  them  affecting  the  same, 
then  the  amount  of  such  lien  or  charge  might 
be  ascertained,  and  the  plaintiff  as  such  purchaser 
might  be  declared  entitled  to  redeem  the  same. 
Held,  that  the  plaint  was  bad  upon  the  face  of  it. 
But  as  it  appeared,  taking  the  plaint  and  evi- 
dence  together,  that  there  was  some  substantial 
dispute  between  the  parties  relative  to  the  defend* 
ant's  mortgage,  the  Court,  to  prevent  further 
litigation,  construed  the  plaint  as  having  asked  that 
the  alleged  mortgage  might  be  set  aside.  Lallah 
Bhugwan  Doss  v.  Akbar  1  Ind.  Jur.  N.  S.  390 


3. 


Suit  to  set  aside,    effect  of 


recital  in  bond — Nature  of  consideration.  A  de- 
claratory decree  will  not  be  given  to  show  that  a 
bond  was  not  executed  as  recited  in  the  bond,  for 
money  borrowed  by  the  widow  for  the  performance 
of  the  husband's  sradh,  such  recital  being  no  evi- 
dence against  the  heirs  of  the  husband  in  a  suit  to 
charge  the  estate.  Sunker  Lall  v.  Judoobuns 
SuHAYE 9W.  R.  285 

Suit  by  son  to  have    deeds 


by  father  declared  void — Unauthorized  alien- 
ation. A  son  may  sue  to  obtain  a  declaration  that 
sales  by  his  father,  without  his  consent,  are,  as 
against  him,  void  and  inoperative  to  pass  or  to  affect 
any  rights  possessed  by  him  in  the  property,  and 
also  that  property  still  in  his  father's  hands  is 
ancestral,  and  cannot  be  alienated  except  under 
circumstances  recognized  by  the  Mitaksbara  law 
as  justifying  alienation,  and  with  the  consent  of 
those  whose  consent  is  by  that  law  requisite. 
Kanth  Naeain  Singh  v.  Prem  Lall  Paueey 

3  W.  R.  102 


5. 


Suit  to  declare  deed    valid 


— Failure  to  prove  case — Form  of  decree.  When 
a  plaintiff  sues  to  declare  that  a  deed  is  valid,  and 
to  confirm  his  possession  under  it,  and  fails  to  show 
sufficient  cause  for  the  Court's  interference  under 
s.  15,  Act  VIII  of  1859,  the  Court  ought  simply 
to  declare  to  that  effect,  and  not  to  determine  that 
the  plaintiff  has  no  right,  and  that  the  deed  is  void. 
Phoolchunder  Lall  v:  Sheoranee  Koonwar 

9  W.  R.  104 

6. -^  Suit  to^declare    deed  forged 

—  Unused  documents.  In  a  suit  to  obtain  a  declara- 
tion that  two  pottahs  and  a  chitta  which  had  been 
put  forward  in  a  butwarra  were  forgeries,  it  was 
held  that,  as  no  action  had  been  taken  on  the  docu- 
ments in  question,  and  plaintiff's  rights  were  in  no 
way  prejudiced,  the  Court  could  not  make  any 
binding  declaration  of  right.  Shed  Lall  Chow- 
DHUR  V.  Chunder  Benqde  Oopadhya 

9  W.  R.  586 


7. 


Registered   deed — 


Cause  of  action.  A  suit  will  lie  to  set  aside  a  re- 
gistered deed  on  the  mere  allegation  that  it  is  a  for- 
gery.    Fakir  Chand  v.  Thakttr  Singh 

7  B.  Ii.  R.  614  :  15  W.  R.  421 
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DIGEST  OF  CASES. 


(     3178     ) 


DECLABATOBY  DECBBE,  SUIT  FOB- 

contd. 
2.  SUITS  CONCERNING  DOCUMENTS— conft?. 

Q  Lease  set  up  ly 

intervener  in  rent  suit.  The  defendant  had  unsuc- 
cessfully intervened  in  a  suit  between  landlord  and 
tenant,  setting  up  a  lease  as  middleman.  Eddy 
that  the  landlord  was  entitled  to  sue  in  the  Civil 
Court  to  have  such  lease  declared  fictitious. 
Eaghxjbab  Chowdry  v.  Bhaikdhari  Singh 

3  B.  L.  B.  Ap.  48  :  11  W.  B.  455 

9    . Cause    of     action 

—duardian,  suit  by,  for  minor.  In  a  suit  for  a 
declaratory  decree  that  certain  pottahs  put  forward 
by  the  defendants  in  a  suit  for  enhancement  were 
forged,  and  calculated  to  injure  the  interests  of  a 
minor,  whom  the  plaintiff  as  guardian  represented. 
Held  there  was  no  cause  of  action.  Oomar  Salmia 
BiBi  V.  Lakhi  Prya  Debt  ■'^'^ 

7  B.  Ii  B.  617  note  :  10  "W.  B.  47 


10. 


Suit  to  have  -will  set  aside 


-Consequential  relief — Obstruction  to  title — Nun- 
cupative will.  A  right  to  come  to  the  Court  to  have 
a  document  or  act  which  obstructs  the  title  or 
enjoyment  of  property  cancelled  or  set  aside,  or  for 
an  injunction  against  such  obstruction,  would  be 
sufficient  to  sustain  a  declaratory  decree.  Semble  ; 
Where  a  defendant  sets  up  a  nuncupative  will 
as  entitling  him  to  property  in  respect  of  which  the 
plaintiff  asks  for  a  declaration  of  his  right,  a  right 
to  have  such  will  declared  null  and  void  arises  in 
cases  where  property  legally  passes  by  a  will  of 
that  nature,  since  a  claim  under  such  a  will  is  not  a 
bare  assertion  of  title,  but  the  setting  up  of  a  speci- 
fic act  by  which  title  to  property  may  be  conferred. 
Shed  Singh  Rai  v.  Dakho  .  I.  L.  B.  1  AIL  688 
20.  L.  B.  193  :  Ii.  B.  5  I.  A.  87 


11. 


Suit  to  set  aside  lease — Con- 


sequential relief — Act  VIII  of  1859,  s.  15 — Juris- 
diction of  Civil  Courts.  A  granted  a  lease  of  his 
entire  property  to  the  plaintiff  for  a  term  of  years, 
with  power  to  enhance  the  rents  and  make  settle- 
ments. Immediately  after,  A  executed  a  pottah  in 
favour  of  B,  covering  a  portion  of  the  same  estate, 
whereby  J5's  rent  was  to  remain  unchanged  for  a 
period  conterminous  with  the  plaintiff's  lease.  In  a 
suit  by  the  plaintiff  against  B  and  ^'s  representa- 
tive  to  have  the  pottah  set  aside,  it  was  objected 
that  inasmuch  as  the  deed  had  not  been  as  yet  set 
up  against  the  plaintiff,  nor  any  injury  shown  to 
have  been  occasioned  to  him  thereby,  he  had  no 
cause  of  action.  Held,  that  the  suit  was  maintain- 
able. In  laying  down  the  rule  that  "  a  declaratory 
decree  cannot  be  made,  unless  there  be  a  right  to 
consequential  relief,"  the  Privy  Council  did  not 
intend  to  deny  to  the  Courts  of  this  country  the 
power  to  grant  decrees  in  any  case  in  which,  inde- 
pendently of  the  provisions  of  Act  VIII  of  1859,  s. 
16,  they  had  the  power  to  grant  a  decree.  This 
power  is  generally  the  same  as  that  of  the  Court 
of  Chancery  in  England.  Ram  Needhee  Koon- 
DOO  V.  Rtjghoo  Nath  Narain  Mtillo 

I.  Ii.  B.  1  Cale.  456  :  25  W.  B.  516 


DECLABATOBY  DECBEE,  SUIT  FOB — 
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12. 


Cav^e  of  action — 


Suit  to  cancel  pottah.  Plaintiff  sued  in  a  Civil 
Court  to  cancel  a  pottah  which  he  alleged  was  incor- 
rect and  fraudulently  antedated  by  the  defendant 
with  a  view  to  prevent  plaintiff  from  taking  steps  to 
cancel  it  in  a  Revenue  Court :  a  copy  of  the  pottah 
had  been  affixed  to  plaintiff's  house.  Held^  that 
the  plaintiff  had  no  cause  of  action  cognizable  by  a 
Civil  Court.     Nubdin  v.  Alavudin 

I.  Ii.  E.  12  Mad.  134 


13. 


Suit  to   declare  registered 


document  forged — Jurisdiction  of  Civil  Court. 
Under  s.  84  of  Ad  XX  of  1866,  the  District 
Judge  ordered,  without  taking  evidence,  the  regis- 
tration of  a  document  which  had  been  opposed  on 
the  ground  that  the  execution  of  it  had  been  ob- 
tained fraudulently  and  by  putting  the  executant 
under  duress.  The  executant  brought  a  civil  suit 
against  the  party  in  favour  of  whom  the  document 
had  been  drawn  for  a  declaration  that  the  docu- 
ment was  not  genuine,  and  was  invalid  and  in- 
operative. Held,  thai  the  Civil  Court  had  juris- 
diction to  try  the  genuineness  of  a  registered  docu- 
ment, that  the  registration  of  a  document,  the 
execution  of  which  was  obtained  by  improper  means 
affecting  the  property  of  the  executant,  is  a  good 
cause  of  action  on  which  to  ask  for  a  declaratory 
decree.  Prasanna^  Kxthab  Sandyal  v.  Mathu- 
banath  Bansbji 

8  B.  Ii.  B.  Ap.  26 :  15  W.  B.  487 


14. 


r"     Suit  to  contest  the  genuine- 


ness and  validity  of  a  registered  document 

—Registration  Act  {III  of  1S77),  ss.  74,  75 — 
Specific  Relief  Act  {I  of  1S77),  a,  39.  Under  the 
special  procedure  provided  in  the  Registration  Act 
(III  of  1877),  the  defendant,  in  whose  favour  a 
document  was  said  to  have  been  executed,  succeed- 
ed in  obtaining  an  order  from  the  District  Registrar 
for  the  registration  of  the  same,  although  the 
plaintiff,  who  was  alleged  to  have  executed  it, 
appeared  before  the  Sub- Registrar,  and  subse- 
quently before  the  Registrar,  and  denied  executing 
it,  and  alleged  it  to  be  a  forgery.  In  a  suit 
brought  under  the  above  circumstances  to  have  the 
document  declared  void  and  to  have  it  cancelled: 
— Held,  that  the  proceedings  of  the  Registrar, 
when  he  enquired  whether  the  document  had  been 
duly  executed  or  not,  were  in  no  sense  those  of  a 
"  competent  Court,"  but  only  those  of  an  executive 
officer  invested  with  qvasi-jvidiciaX  functions,  and 
that,  consequently,  such  a  suit  was  maintainable. 
HeZi,  also,  that  the  Specific  Relief  Act  (I  of  1877) 
applied,  s.  39  evidently  contemplating  and  provid- 
ing for  such  a  suit.  Ram  Chundra  Pal  v.  Becha- 
ram  Dey,  8  B.  L.  R.  Ap.  28  :  10  W.  R.  329,  dissent, 
ed  from.  Prasanna  Kumar  Sandyal  v.  Mathvravath 
Banerji,  8  B.  L.  R.  Ap.  26,  followed.  Mohima 
Chundeb  Dhub  v.  Jtjgul  Kishoke  Bhuttacharji 

I.  Ii.  B.  7  Calc.  736  ;  9  C.  L.  B.  471 


(     3179     ) 


DIGEST  OF  CASES. 


(     3180     ) 


DECLABATOBY  DECBEE,   SUIT  FOB— 

contd. 

2.  SUITS  CONCERNING  DOCUMENTS— confd. 
15.  Suit  to   cancel  a  void  or 


voidable  instrument — Specific  Belief  Act  {I  of 
1877),  s.  39 — Reasonable  apprehension  of  serious 
injury.  Any  person  against  whom  a  written  instru- 
ment is  void  or  voidable,  who  has  reasonable  appre- 
hension that  such  instrument,  if  left  outstanding, 
may  cause  him  serious  injury,  may  sue  to  have  it 
cancelled.  The  test  is  "  reasonable  apprehension  of 
serious  injury."  Whether  that  exists  or  not, 
depends  upon  the  circumstances  of  each  case.  It 
cannot  be  laid  down,  as  a  rule  of  law,  that  in  no 
case  can  a  man,  who  has  parted  with  the  property  in 
respect  of  which  a  void  or  voidable  instrument 
exists,  sue  to  have  such  instrument  cancelled. 
lyyappa  v.  Bamalakshmamma,  I.  L.  B.  13  Mad. 
549,  referred  to.  Koteabassappaya  v.  Chenvi- 
RAPPAYA      .         .         .       I.  Ii.  B.  23  Bom.  375 


16. 


Suit  to  set  aside  fraudulent 


deeds — Absence  of  any  attempt  to  disturb  posses- 
sion. In  a  suit  for  declaration  of  right  of  posses- 
sion to  certain  lands  and  to  set  aside  alleged  fraud- 
ulent pottahs,  which  the  plaintiff  alleged  had  been 
executed  by  the  defendant  with  a  view  to  put  an 
obstacle  in  the  way  of  his  attaining  his  right,  but 
it  was  not  shown  that  they  had  made  any  actual 
attempt  to  disturb  the  right  of  occupancy  which  it 
was  found  the  plaintiff  had  : — Held,  that  the  plaint 
did  not  disclose  a  sufficient  cause  of  action  to  enable 
the  Court  to  make  a  declaratory  decree  in  favour 
of  the  plaintiff.  Udai  Chakdra  Mandal  v.  Ah- 
MEDULLA        .         .         .     7  B.  Ii.  B.  616  note 

s.c.    WooDOY  Chundur    Mtjndtjl    v.    Ahmed - 
ooLLA 12W.  B.  467 

17.  No  use   of   deed 

to  plaintiff^  s  injury.  Where  a  petition  was  pre- 
sented by  A  under  s.  84,  Act  X  of  1866,  for  regis- 
tration of  a  deed,  and  the  deed  was  duly  registered, 
a  plaint  filed  against  A  in  which  the  plaintiff  simply 
complained  that  A  had  executed  the  deed  fraudu- 
lently, and  obtained  registration  of  it,  was  held  to 
show  no  cause  of  action,  no  act  of  A  having  been 
shown  to  use  the  deed  to  the  plaintiff's  injury. 
Ram  Chandra   Pal  v.   Becharam   Dey 

8  B.  L.  B.  Ap.  28  note  :  10  W.  B.  329 


18. 


Suit  for    declaration    that 


document  is  forged — Apprehension  of  injury — 
Cancellation  of  document.  Where  a  void  or  a  void- 
able document  cannot  legally  be  used  for  the  pur- 
pose which  is  apprehended,  there  is  no  such  reason- 
able apprehension  that  such  document,  if  left  out- 
standing, will  cause  injury  as  will  entitle  the  per- 
son claiming  the  cancellation  of  such  document  to 
relief.     Shib  Lal  v.  Hira  Lal 

I.  Ii.  B.  1  All.  622 

19. Suit  in  Civil  Court  to  enforce 

jxchange  of  pottah  and   muchalka — Madras 

lent  Recovery  Act  {VIII  of  1865) — Civil  Proce- 
lure  Code,  a.  53 — Amendment  of  plaint.  A  suit  in 
the  Court  of  a  District  Munsif  to  enforce  acceptance 

'  a  pottah  and  execution  of  a  muchalka  by  defend- 
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ant  in  respect  of  a  holding  in  a  village  to  which 
plaintiff  claimed  title  was  dismissed  as  not  being 
maintainable.  Held,  that  the  suit  should  not  have 
been  dismissed,  but  the  plaint  should  have  been 
amended  by  the  addition  of  a  prayer  for  a  declara- 
tion of  the  plaintiff's  title  ;  and  that  the  Court  then- 
would  have  had  jurisdiction  to  grant,  by  way  of 
consequential  reKef,   the   relief   originally   sought. 

NaRASIMMA  v.  SrRYANARAYANA 

I.  L.  B.  12  Mad.  481 

20. Consequential  relief— ^peci- 

fie  Belief  Act  (/  cf  1877),  s.  42.  Plaintiff,  being  in 
possession  of  certain  land  as  an  incumbrancer  under 
a  registered  instrument,  agreed  orally  with  the 
mortgagor  in  1885  to  purchase  it.  The  mortgagor 
subsequently  sold  the  land  to  others,  who  took  the 
conveyance,  which  was  registered  with  notice  of 
the  plaintiff's  mortgage  and  of  the  oral  agreement 
with  him.  Plaintiff  now  sued  for  a  declaration 
that  the  conveyance  was  not  binding  on  him  and  for 
a  specific  performance  of  the  oral  agreement. 
Held,  that  the  suit  was  not  bad  for  want  of  a  prayer 
for  dehvery  up,  and  cancellation  of,  the  conveyance. 
Kannan  v.  Krishnan      .     I.  L.  E.  13  Mad.  324 


21. 


Suit  for  cancel- 


lation of  document  and  for  possession — Withdrawing 
portion  of  claim — Specific  Belief  Act,  s.  42.  Plaint- 
iffs, members  of  a  Malabar  tarwad,  sued  (i)  for  the 
cancellation  of  a  deed  of  gift  of  certain  immoveable 
property  alleged  to  belong  to  their  tarwad ;  (ii)  for 
restoration  of  the  property,  the  subject  of  gift,  either 
to  plaintiff  No.  1  or  defendant  No.  1  the  present 
karnavan,  on  behalf  of  the  tarwad.  The  Munsif 
dismissed  plaintiff's  suit  on  the  merits.  On  ap- 
peal, the  Subordinate''  Judge  allowed  plaintiffs, 
who  were  unable  to  pay  the  Court-fees  for  recovery 
of  the  property,  to  withdraw  that  portion  of  the 
claim,  and  decreed  for  plaintiff  as  to  the  remaining 
portion,  viz.,  for  cancellation  of  the  document. 
On  second  appeal :  Held,  reversing  the  decree 
below,  that  the  prayer  for  restoration  of  the  pro- 
perty being  in  the  circumstances  of  the  case  main- 
tainable, it  was  not  competent  to  plaintiffs  to 
restrict  themselves  to  the  other  kind  of  relief 
sought,  and  that  the  maintenance  of  the  suit  in  its 
maimed  form  would  be  an  evasion  of  s.  42  of  the 
Specific  Relief  Act.     Bikutti  v.   Kalendan 

I.  L.  B.  14  Mad.  267 

22. Consequential 

relief— Specific  Belief  Act  {I  of  1877),  s.  42— Suit 
by  a  member  of  a  tarwad  for  a  decree  declaratory  of 
the  invalidity  of  a  kanom  granted  to  other  members  by 
the  karnavan  of  the  tarwad — Attornment  of  tenants — 
Possession,  transfer  of.  Where  a  kanom  of  tarwad 
property  is  granted  by  the  karnavan  to  members  of 
the  tarwad,  and  the  property  in  question  remans  in 
the  possession  of  the  karnavan  on  behaK  of  the  tar- 
wad, all  that  is  necessary  for  a  junior  member  to  do 
in  order  to  prevent  the  possession  becoming  adverse 
to  the  tarward  is  to  obtain  a  declaration   that  the 
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kanom  which  is  relied  on  as  the  cause  of  ad- 
verse possession  is  invalid.  But  if  the  kanom  is 
granted  to  a  stranger  to  the  family,  who  is  in  pos- 
session, possession  must  then  be  sought  for  as  re- 
lief consequent  on  the  declaration.  An  attorn- 
ment of  tenants  to  the  kanomdars  does  not  operate 
as  a  transfer  of  possession  from  the  tarwad  to  the 
kanomdars.  Suhramanyan  v.  Paramaswaran,  I.  L. 
B.  11  Mad.  116,  followed,  and  Bikutti  v.  Kalen- 
dan,  I.  L.  B.  U  Mad.  267,  Abdulkadar  v.  Mahomed, 
I.  L.  B.  15  Mad.  15,  and  Narayana  v.  Shankunni, 
I.  L.  B.  15  Mad.  255,  distinguished.  Padammah 
V.  Themana  Ammah        .     I.  Ij.  R.  17  Mad.  232 

23.    ..^ . Ovdh  Bent    Act 

{Xxil  of  1886)— Jurisdiction  of  Civil  Courtr— 
Specific  Belief  Act,  1877,  ss.  39,  42— Limitation  Act, 
8ch.  II,  Arts.  91,  120— Contract  Act,  1872,  s.  229— 
Transfer  of  Property  Act,  1882,  s.  3.  In  a  suit  on 
June  4,  1894,  for  possession  of  a  village,  or,  alter- 
natively, for  a  declaration  that  the  defendant 
had  no  right  therein  and  was  liable  to  be  ejected  by 
an  ordinary  notice  of  ejectment,  it  was  admitted 
that  under  the  Oudh  Rent  Act  of  1886  the  Civil 
Court  had  no  jurisdiction  to  grant  either  relief. 
Held,  that,  as  it  appeared  that  the  substantial  object 
of  the  suit  was  to  cancel  an  instrument  of  lease 
relied  on  by  the  defendant,  with  a  view  to  an  order 
of  ejectment  in  the  Revenue  Court,  it  was  compet- 
ent, under  either  s.  39  or  s.  42  of  the  Specific  Re- 
lief Act,  1877.  Two  Courts  having  found  as  a 
fact  that  the  plaintiff  only  came  to  know  of  the  said 
lease  on  June  24,  1891,  it  was  not  excess  of  juris- 
diction in  second  appeal  to  apply  thereto  the  well- 
known  rule  of  law  that  notice  to  an  agent  binds 
the  principal,  and  consequently,  as  notice  of  the 
lease  had  been  obtained  in  1883,  the  suit  was  barred, 
whether  under  Art.  91  or  Art.  120  of  Sch.  II  to  the 
Limitation  Act.  Rampal  Singh  v.  Balbhaddar 
Singh  (1902)     .         .         .         I.  L.  R.  25  All.  1 

B.C.  L.  R.  29  I.  A.  203  ; 
e  C.  W.  N.  849 


24. 


Practice — Pro- 


cedure— Pending  suit — Another  suit  hosed  on  the 
■defence  in  the  first  suit — Specific  Belief  Act  (/  of 
1877),  s.  39 — Cancellation  of  instrument.  On  the 
16th  March,  1899,  the  firm  of  Chhaganlal  Haribhai 
brought  suit  No.  96  of  1899  against  Dhondu  and 
Baba  to  recover  a  sum  due  on  a  bond  passed  by 
them  to  the  firm.  The  defence  pleaded  that  the 
bond  was  void,  being  passed  for  the  balance  due  on 
wagering  transactions.  While  this  suit  was  pend- 
ing, on  the  13th  June,  1899,  Dhondu  (one  of  the 
defendants  in  the  suit)  brought  suit  No.  167  of 
1899  to  have  the  above-mentioned  bond  cancelled 
and  delivered  up  to  him  under  s.  39  of  the  Specific 
Relief  Act  (I  of  1877).  The  Subordinate  Judge 
decided  both  the  suits  together ;  he  dismissed  the 
first  suit  and  allowed  plaintiff's  claim  in  the  second. 
Held,  that  the  form  of  specific  relief  provided  for  by 
8.  39  of  the  Specific  Relief  Act  (I  of  1877)  was 
founded    upon  the  administration   of  protective 
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justice  for  fear  {quia  timet)  ;  and  that  there  could 
be  no  fear,  in  the  second  suit,  that  the  plaintiff 
would  suffer  serious  injury  if  he  did  not  bring  the 
suit,  for  the  plea  which  was  the  foundation  of  the 
second  suit  was  raised  by  him  in  the  defence  to  the 
previous  suit.  Chhaganlal  Haribhai  v.  Dhon- 
du Chudaman  Rangri  (1903) 

I.  li.  R.  27  Bom.  607 


3.  ADOPTIONS. 

1.  Suit  to  set  aside  deeds  giv- 

ing and  receiving  in  adoption — Cause  of  ac- 
tion. A  declaratory  decree  cannot  be  made,  unless 
the  plaintiff  would  be  entitled  to  consequential 
relief  if  he  asked  for  it.  It  is  discretionary  with  a 
Court  to  grant  a  declaratory  decree,  and  the  Courts 
in  India  ought  to  be  most  careful  in  exercising  such 
discretion.  A,  widow  of  a  Hindu,  sued  B  as  father 
and  guardian  of  C  to  have  it  declared  that  the 
deeds  executed  by  A  and  B,  one  of  giving  C  in 
adoption,  the  other  of  receiving  him  in  adoption, 
were  null  and  void,  on  the  ground  that  they  were 
agreements  to  give  and  take  in  adoption,  and  that 
B  did  not  give  his  son  according  to  agreement. 
Held  (reversing  the  decision  of  the  Courts  below) 
that  such  suit  was  not  maintainable.  Sreenarain 
Mitter  v.  Kishen  Soondery  Dassee 

11  B.  L.  R.  171 :  L.  R.  I.  A  Sup.  Vol.  149 

S.C.  Nuooendro  Chundro  Mitter  v.  Kishen 
Soondery  Dassee        .         .  19  W.  R.  133 

Reversing  decision  of  High  Court. 

2  B.  Ii.  R.  A.  C.  279  :  11  W.  R.  196 

2. Suit  to  have  adoption  de- 
clared void — Declaratory  decree  not  ohtainnble  by 
absolute  right — Discretion  of  Court.  It  is  dis- 
cretionary with  a  Court  to  grant  or  to  refuse  a 
declaratory  decree  with  regard  to  the  circum- 
stances— Sreeruirain  Mitter  v.  Kishen  Soondery 
Dassee,  11  B.  L.  B.  171  :  L.  B.  I.  A.  Sup.  Vol. 
149,  referred  to  and  followed.  A  talukhdar  died 
leaving  a  widow  ;  also  a  son,  who  having  succeeded 
as  talukhdar,  died  childless.  This  son's  widow, 
being  in  possession,  sued  for  a  declaration  that  an 
adoption  by  the  father's  widow,  to  the  father,  was 
void  and  ineffexjtual.  The  ground  of  suit  was 
that,  at  some  time  or  other  aft^'r  the  death  of  the 
plaintiff,  the  person  alleging  himself  to  have  been 
adopted  might  obtain  the  talukhdari,  unless  his 
adoption  should  now  be  negatived.  With  regard 
to  all  the  circumstances,  the  refusal  of  such  a 
declaration  was  approved  by  their  Lordshipp. 
If  the  person  alleged  to  have  been  adopted  should 
sue  hereafter,  the  question  would  be  decided  whe- 
ther he  was  validly  adopted  or  not.     Pirthi  I*al 

KUNWAR    V.    GUMAN    KXJNWAR 

I.  Ij.  R.  17  Calc.  933 
L.  R.  17  I.  A.  107 
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3.  ADOPTIONS  —contd. 

Suit  by  reversioner  to  have 


forged  letter  giving  power  to  adopt  set 
aside  and  to  restrain  adoption — Specific 
Belief  Act,  s.  42.  Under  Act  Viil  of  1859,  s.  15, 
a  suit  will  not  lie  at  the  instance  of  the  rever- 
sionary heir  for  a  declaration  that  a  certain  letter 
purporting  to  have  been  written  by  the  husband  of 
the  defendant  empowering  his  widow  to  adopt  a  son 
is  a  forgery,  and  to  have  the  same  cancelled  ;  and 
for  an  injunction  restraining  the  adoption  of  a  child 
under  the  letter.  Raj  Coomary  Dassee  v.  Nobo 
Coomar    Mullick,    1    Bom.     127,  i»followed.     Run 

BaHADOOB  fclNGH  V.  LUCHO  COOWAR 

4  C.  L.  R.  270 

4.  Suit    to    set    aside    invalid 

adoption — Cau^e  of  action.  A  suit  having  been 
brought  by  a  Hindu  reversioner  for  a  declaration 
that  an  adoption  alleged  to  have  been  made  by  the 
mother  of  K,  the  owner  of  the  estate  after  the 
estate  had  vested  in  the  widow  of  K,  was  invalid  : — 
Held^  that  the  alleged  adoption  afforded  a  cause  of 
action  for  a  declaratory  suit.  Thayammal  v. 
Venkatarama  .         .    I.  L.  R.  7  Mad.  401 

5.  Suit  to  set  aside  adoption — 

Civil  Procedure  Code,  1859,  s.  15 — Bight  to  decla- 
ratory decree.  In  a  suit  brought  on  the  ground  of 
An  existing  right  of  inheritance,  for  immediate  pos- 
session and  mesne  profits,  by  setting  aside  an  adop- 
tion, the  Court  will  not  allow  the  form  of  action  to 
be  changed,  and  proceed  to  decide  whether  (the 
•claim  for  possession  on  the  ground  of  an  existing 
right  being  abandoned)  a  declaratory  order  may 
not  issue  for  setting  aside  the  adoption,  but  will, 
on  failure  of  right  to  immediate  possession,  dismiss 
the  suit.  According  to  s.  15,  Act  VIII  of  1859, 
declaratory  orders  can  be  issued  only  in  suits 
brought  to  obtain  such  orders.  Rajessuree 
Koonwar  v.  Inderjeet  Koonwar     .  6  W.  R.  1 

6.  — Suit  to  have  adop- 
tion set  aside — Onus  of  proof,  A  stranger,  having 
no  interest  in  the  matter,  has  no  right,  even  with 
the  consent  of  presumptive  reversionary  heirs,  to 
sue  for  an  order  declaring  an  adoption  to  be  valid. 
A  plaintiff  suing  for  a  declaration  that  an  adoption 
is  invalid  is  bound  to  prove  the  invalidity.     BroJO 

KlSSHOREE  DOSSEE  V.   SreENATH  BoSE 

9  W.  R.  463 


7.  


^ —  Suit  to  have  adop- 
tion declared  invalid — Adoption  by  widow  35  years 
after  death  of  her  husband.  The  plaintiff  was  a 
son  of  a  mother  of  the  deceased  husband  of  the  first 
•defendant.  The  first  defendant  adopted  a  son  35 
years  after  the  death  of  her  husband,  in  pursuance, 
■as  she  alleged,  of  an  authority  to  adopt  given  by  her 
liusband.  The  suit  was  brought  by  the  plaintiff  to 
have  the  adoption  declared  invalid  upon  the  ground 
that  the  adoption  was  made  without  the  husband's 
■authority.     Hell  a  fit  case  for  a  declaratory  decree. 

KOTAMARTI    SiTARAMMAYYA    V.      KOTAMARTI  VaR- 

DHANAMMA     ....  7  Mad.  351 
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8. 


Suit  to  set  aside 


adoption — Court  Fees  Act.  Sch.  II,  Art.  17,  cl.  2 — 
Limitation  Act,  IX  of  1871,  Sch.  II,  Art.  129.  B 
died,  leaving  him  surviving  two  v^idows,  K  and  B. 
Some  time  after  JB's  death,  P,  a  son,  was  born  to 
B  on  15th  September  1848.  Some  time  before 
P's  birth,  a  portion  of  JS's  watan  lands  had  been 
made  over  to  K  by  the  revenue  authorities.  The 
remaining  portion  of  B's  watan  lands  was  placed 
by  Government  under  sequestration,  which  was 
not  removed  until  1865.  Shortly  after  P's  birth, 
B  petitioned  the  revenue  authorities,  claiming  the 
watan  lands  of  B  for  P  as  JS's  son.  On  15th  Feb- 
ruary 1849,  the  revenue  authorities  on  enquiry 
held  that  P  was  not  the  son  of  B,  and  decided  that 
K  was  entitled  to  retain  the  watan  lands  of  B. 
On  ir.th  March  1872,  K  adopted  a  son  B  A.  In  a 
suit  brought  by  P  on  4th  December  1872  for  a 
declaration  that  P  was  the  son  of  B,  and  for  setting 
aside  the  adoption  of  J5  ^  by  iC  : — Held,  that  under 
the  circumstances,  a  suit  for  a  declaratory  decree 
would  lie  ;  for  the  plaintiff",  even  if  his  claim  to  the 
property  were  barred  as  against  K,  would  yet  be 
entitled  to  obtain  an  injunction  against  any  inter- 
vention of  5  ^  in  performing  the  sradh  or  other 
ceremonies  for  the  benefit  of  B  or  assuming  the  status 
of  B's  adopted  son,  and,  moreover,  the  Legislature 
has  in  Act  VII  of  1870  and  Act  IX  of  1871,  recog- 
nized the  right  of  a  person  to  bring  a  suit  to  set 
aside  an  adoption  as  a  substantive  proceeding, 
independent  of  any  claim  to  property.  Kalowa 
KOM  Bhujangrav  V.  Padapa  valad  Bhujangrav 

I.  L.  R.  1  Bom.  248 


9. 


Guardians       and 
S.48oftheGuard- 


Wards  Act  ( VIII  of  1890),  s.  48 
ians  and  Wards  Act  does  not  prevent  a  widow, 
who  has  been  appointed  by  the  District  Judge  under 
that  Act  to  be  guardian  of  a  minor  as  her  husband's 
adopted  son,  from  maintaining  a  suit  for  a  declara- 
tion that  the  minor  was  not  the  adopted  son  of  her 
husband.  Rakhal  Moni  Dassi  v.  Adwyta  Pro- 
sad  Roy  (1903) 

I.  L.  R.  30  Calc.  613  ;  s.e.  7  C.  W.  K.  419 

10.  Suit  by  reversioner  in  life- 
time of  w^idow  to  set  aside  invalid  adop- 
tion. In  a  suit  by  the  reversionary  heir  in  the  life- 
time of  the  widow  to  have  an  alleged  invalid  adop- 
tion made  by  her  set  aside,  and  his  right  to  certain 
property  declared,  the  Court  refused  to  make  such 
a  declaratory  decree.  Bromomoyee  v.  Annand 
Lall  Roy 

13  B.  li.  R.  225  note  :  19  W.  R.  419 

JODOO     NUNDUN     PeRSHAD      SiNGH     V.     NUNDO 

Kooer 1  W.  R.  219 

Jeonath  Bhtjggtjt  v.  Roopa  Koonwur 

2  W.  R.  273  note 

11.  Suit    to      restrain    widow 

from  adopting.  Where  B  sued  for  a  decree  to 
declare  that  he  should  be  heir  to  the  property  of  the 
defendant,  a  Hindu  widow,  after  her  death,  and 
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for  an  injunction  to  restrain  her  from  adopting  any- 
other  than  a  member  of  his  family,  he  being  the 
nearest  relative  of  her  husband  and  the  fittest 
subject  for  adoption  according  to  the  Hindu  law  : 
Held,  that  the  suit  would  not  lie,  as  in  the  former 
case  the  right  was  contingent  and  defeasible  by 
adoption,  and  in  the  latter  the  adoption  of  a  stranger 
was  not  illegal.     Babaji  Jivaji  v.  Bhajirthtbai 

6  Bom.  A.  O.  70 


4.  REVERSIONERS. 


1. 


Suit  against   tenant  for  life 

alleging  'waste — Consequential  relief — Civil 
Procedure  Cede,  1859,  s.  15.  The  words  of  s.  15, 
Act  VIII  of  1859,  must  be  construed  upon  the 
principles  and  by  the  light  of  the  decisions  of  the 
English  Courts  of  equity  upon  the  60th  section 
of  15  &  16  Vict.,  c.  86,  which  is  in  similar  terms. 
The  effect  of  these  decisions,  taken  in  conjunction 
with  the  decisions  of  the  Privy  Council,  in  con- 
struing the  provisions  of  the  Indian  Act,  is  that 
a  declaratory  decree  is  not  to  be  made  unless  there 
is  a  right  on  the  part  of  the  plaintiff  to  consequen- 
tial reUef,  which,  although  not  asked  for,  might,  if 
asked  for,  have  been  given,  or  unless  the  declaration 
of  right  may  be  made  the  foundation  of  relief  to  be 
had  in  another  Court.  The  plaintiff,  purporting 
to  be  the  next  heir,  brought  a  suit  against  the  life- 
tenant  of  a  zamindari,  and  made  another  claimant  to 
the  succession  to  the  zamindari  a  defendant  in  the 
suit.  The  plaint  prayed  for  a  decree  declaratory  of 
the  plaintiff's  right  to  succeed  on  the  death  of  the 
zamindar,  and  made  allegations  of  waste  in  respect 
of  which  he  asked  relief.  Held,  that  even  if  the 
plaintiff  had  proved  the  alleged  acts  of  waste, 
which  he  had  not  done,  there  was  not  a  right  to 
consequential  relief  which  would  entitle  him  to  a 
declaratory  decree.  Stkimathoo  Moothoo  Vigiya 
RAaHOONADAH  Ranee  Kolandapuree  Natchiar 
alias  Kattama  Natchiar  v.   Dora  sing  a   Taver 

15  B.  I..  R.  83 
23  W.  B.  314 :  L.  B.  2  I.  A.  169 

Reversing  the  decision  of  the  Court  below  in 

6  Mad.  310 


2. 


Alienation    of  property   in 


possession  of  -widow  by  parties  having  no 
right  to  it.  Where  property  to  the  immediate 
possession  of  which  a  Hindu  widow  is  entitled  is 
conveyed  away  by  parties  having  no  right  to  it, — 
Qucere  :  Have  not  the  reversionary  heirs  a  right  to 
ask  for  a  declaratory  decree  to  the  effect  that,  as 
against  ultimate  heirs,  the  possession  of  the  tres- 
passers and  others  should  be  considered  as  the 
possession  of  the  widow  ?  Joy  Moobitth  Kooer 
V.  Balded  Singh        .         .  21 W.  B.  444 

3. ^ Fraudulent      transfer     by 

w^idow — Right  of  reversioner.  Where  a  transfer 
is  made  by  a  widow  in  fraud  of  the  rights  of  the 
presumptive  reversioner  : — Held,  that  he  is  entitled 
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to  a  declaratory  decree  that  the  widow's  act  is  null 
and  void,  as  it  may  affect  the  interests  of  the  rever- 
sioner and  for  provision,  if  necessary,  to  prevent  any 
waste  of  the  estate  by  the  appointment  of  a  re- 
ceiver, but  not  to  a  more  extensive  remedy.  His 
reversionary  interest  is  not  accelerated  by  the 
transfer.    Jwala  Nath  v.  Kijllo 

3  Agra  55  ;  s.c.  Agra  F.  B.,  Ed.  1874, 138 

Shibo  Koeree  v.  Joogun  Singh  and  Boolee 
Singh  v.  Basitnt  Koeree  .        8  W.  B,  15& 

Contingent    right — Suit     to 


declare  right  to  succeed — Civil  Procedure  Code, 
1859,  s.  15.  A  person  cannot  sue  for  a  declaration 
of  his  right  unless  he  has  an  existing  right.  A  mere 
contingent  right  which  may  never  have  existence  is 
not  sufficient  to  ground  an  action  under  s.  15 
of  Act  VIII  of  1859.  Consequently  a  suit  by  a 
reversionary  heir  for  the  declaration  of  his  right  to 
succeed  after  the  death  of  the  tenant  for  life  will  not 
lie.  Pranptjttee  Kooer  v.  Lalla  Futteh  Baha- 
dur Singh  ....  2  Hay  608 
Brinda  Dabee  Chowdrain  v.  Peary  Lall 
Chowdhry        ....       9W.  B.  460 


5. 


Suit     to     declare 


right  to  succeei — Civil  Procedure  ^Code,  1859,  a.  15 
— Consequential  relief.  It  was  held,  where  the 
plaintiff  sought  a  decree  establishing  his  reversion- 
ary right  to  property  in  the  possession  of  his  de- 
ceased brother's  widow  as  her  husband's  heir, 
the  alleged  cause  of  action,  as  regards  the  defendants 
being  that  in  a  former  suit,  in  which  he  claimed 
to  recover  thB  property  from  the  widow  on  the 
ground  that  she  had  no  more  than  a  right  of  main- 
tenance, they  asserted  that  he  was  entitled  only  to 
one-third  of  the  property  ;  that  there  was  not  a 
sufficient  cause  for  bringing  the  suit  before  the 
widow's  death  ;  and  that,  if  the  plaintiff's  sole 
right  as  reversioner  were  allowed,  as  he  had  not 
at  the  time  any  right  to  consequential  relief  of  any 
kind,  the  Court  was  bound  to  dismiss  the  suit,  un- 
der the  ruling  of  the  Privy  Council  in  Strimathu 
Muthu  Vijia  Ragunadah  Rani  Kolandapuri  Nat- 
chiar V.  Dorrasinga  Taver,  15  B.  L.  R.  S3,  dated  the 
10th  of  February  1875,  that  a  declaratory  decree  is 
not  to  be  made  unless  there  is  a  right  to  consequen- 
tial relief,  which,  though  not  asked  for,  might,  if 
asked  for,  have  been  given.  SiTALPARsnAr  v. 
Jaodat  Misser        .         .         .       7  N.  W.  254 

6.  -       Suit    by  reversioner  to  set 

aside  alienation.  Where  the  defendant  alienated 
property  in  which  he  had  merely  a  life-interest : — 
Held,  that  the  alienation  was  invalid  as  against  the 
plaintiff,  who  was  entitled  as  reversioner.  Held, 
also,  that  the  plaintiff  was  entitled  to  a  decree  de- 
claratory of  his  title  under  s.  15  of  Act  VIII  of  1 859. 
Although  the  words  of  that  section  are  nearly  iden- 
tical with  those  of  s.  50  of  the  English  Chancery 
Amendment  Act,  it  does  not  follow  that,  in  every 
case  in  which  the  latter  section  is  held  to  be  inappli- 
cable by  the  Courts    of  Chancery  in  England,  the 
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former  will  be  held  to  be  equally  inapplicable  in 
India.  The  application  of  8.  15  of  Act  Vlll  of  1859 
must  be  viewed  in  connection  with  the  system  of 
•procedure  to  which  it  belongs.  Tibumalathamal 
V.  Venkataramanaiyan    .         .         2  Mad.  378 


See    Pebiya 

G HAND AN 


Gaundan 


V.      Tl  RUM  ALA 

1  Mad.  206 

7.      Alienation       hy 

Hindu  widow — Rights  in  widow'' s  lifetime. 
Though  a  reversioner  cannot  obtain  possession 
during  the  lifetime  of  a  Hindu  widow,  yet  he  may 
be  entitled  to  a  declaration  whether  the  alienations 
made  by  the  widow  are  or  are  not  valid  and  binding 
on  the  absolute  heir.  If  the  reversioner  can  prove 
that  wilful  default  is  about  to  take  place,  he  will 
be  entitled  to  such  relief  from  the  Court  as  will 
prevent  the  apprehended  occurrence  of  a  sale  for 
arrears.  Shxjrut  Chundra  Sein  v.  Mtjthoora 
Nath  Ptjdatick        .         .         .      7  W  R.  303 


8. 


Alienation        by 


Hindu  widow — Reversioner.  A  suit  lies  by  a  rever- 
sioner to  declare  that  an  alienation  by  a  Hindu 
widow  will  not  be  binding  upon  him  after  her 
death.  A  suit  is  not  to  be  dismissed  on  the  ground 
that  the  plaintiff  seeks  to  set  aside  such  alienation, 
but  the  Court  will  grant  him  such  relief  as  he  is 
entitled  to.  Shewak  Ram  Roy  v.  Mohammed 
Shamsttl  Hoda 

3  B.  Ii.  R.  a.  C.  196  :  12  W.  R.  26 

OoDOY  Chand  Jha  v.  Dhun    Monee  Debia 

3  W.  R.  183 

Haradhun  Nag  v.  Issur  Chunder  Bose 

6  W.  R.  222 

BykunTiNath  Roy  v.  Grish  Chunder  Mooker- 
JEE 15  W.  R.  96 


9. 


Cause   of   action. 


A  brought  a  suit  against  C  and  D,  alleging  that 
he  was  an  heir-expectant  upon  the  death  of  B,  a 
Hindu  widow  in  possession  of  an  estate,  and  as  such 
sought  for  a  declaration  of  title,  and  to  have  certain 
•conveyance  of  this  estate,  said  to  have  been  executed 
*by  Cm.  favour  of  D,  set  aside  affecting  ^'s  future 
interest,  without  charging  any  act  of  waste  or 
injury  to  the  property  which  might  affect  his  rights 
as  reversioner.  Held^  that  A  had  disclosed  no 
cause  of  action  against  C  and  D.  Suraj  Bansi 
Ktjnwar  v.  Mahipat  Singh 

7  B.  L.  R.  669  :  16  W.  R.  18 

10.  Suit  by  reversioner  for  de- 
claration of  right — Cause  of  action.  A,  a  Hindu 
infant,  disappeared  and  had  not  since  been  heard  of. 
In  a  suit  brought  within  twelve  years  from  the  date 
of  his  disappearance  by  the  next  kin  for  a  declara- 
tion of  right,  and  alleging  waste  by  those  in  posses- 
sion, and  an  apprehension  that,  if  the  infant  should 
not  return  within  twelve  years,  he,  the  plaintiff, 
would  be  barred  by  limitation: — Held,  there  was  no 
cause  of  action.  Guru  Das  Nag  v.  Matilal  Nag 
6  B.  L.  R.  Ap.  16  :  14  W.  R.  468 
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11. 


Waste  by  Hindu  ^widow— 


Declaratory  suit,  ground  of — Adverse  possession. 
It  is  open  to  a  Hindu  widow  to  give  over  posses- 
sion to  a  stranger  to  the  extent  of  her  interest  in  the 
estate  ;  but  actually  to  favour  the  claims  of  the 
latter  and  allow  him  to  enter  his  name  in  the  land- 
lord's sherista  would  have  the  effect  of  setting  up 
an  adverse  title  as  against  the  reversionary  heirs, 
upon  which  a  declaratory  suit  would  lie.  Ram 
Pershad  Chowdhry  v.  Jokhoo  Roy 

I.  L.  R.  10  Cale.  1003 


12. 


Suit  by  reversioner  in  life- 


time  of  Hindu  widow — Civil  Procedure  Code, 
1859,  s.  15.  A  suit  brought  during  the  life  of  a 
Hindu  widow  by  the  presumptive  heir,  entitled 
on  her  death  to  the  possession  of  the  property 
in  which  she  held  her  limited  estate,  to  have  an 
alienation  by  her  declared  to  operate  onlj'^  for  her 
life,  is  among  the  exceptions  to  the  general  rule 
established  by  decision  upon  Act  VIII  of  1859,  s.  15, 
viz.,  that,  except  in  certain  cases,  a  declaratory 
decree  is  not  to  be  made  unless  the  plaintiff  shows 
a  title  to,  though  he  does  not  ask  for,  consequential 
relief.  Kattama  Natchiar  v.  Dorasinga  Taver,  L.  R. 
2  I.  A.  169  :  s.c.  15  B.  L.  R.  83.  Held,  that, 
although  to  grant  a  declaratory  decree  under  the 
above  section  was  discretionary  with  a  Court,  yet 
in  a  suit  of  this  class,  known  to  the  law,  and  in 
many  cases  the  only  practical  mode  of  enforcing 
the  presumptive  heir's  right  to  interfere  with  the 
widow's  alienation,  the  grounds  for  the  discretion- 
ary refusal  of  the  decree  should  be  strong.  In  this 
case,  the  difficulty  of  the  question  raised  and  the 
expense  of  the  litigation,  which  had  been  referred 
to  as  grounds  for  refusing  it,  were  insufficient 
reasons.  IsRi  Dut  Koer  v.  Hansbuttt  Koerain 
I.  L.  R.  10  Cale.  324  :  13  C.  L.  R.  418 
L.  R.  10  I.  A.  150 


13. 


Hindu      law — 


Alienation  hy  Hindu  widow — Parties — Vested  and 
contingent  interest — Specific  Relief  Act  (I  of  1877), 
s.  42.  The  plaintiff,  claiming  to  be  entitled  in 
reversion  to  certain  property  on  the  death  of  his 
grandfather's  widow,  sued  for  a  declaration  that 
certain  alienations  made  by  the  widow  were  void 
as  against  him.  To  this  suit  the  widow  and  her 
alienee  were  defendants.  The  defence  was,  that  the  ^ 
plaintiff  was  not  the  reversioner,  and  certain 
parties,  who  claimed  to  be  the  real  reversioners, 
intervened,  and  were  made  defendants  by  order 
of  the  Court.  The  plaintiff  obtained  a  declara- 
tion of  his  reversionary  right,  and  the  deeds  of 
sale  were,  on  certain  conditions,  declared  void  as 
against  him.  The  intervenors  appealed  to  the  High 
Court.  Held  on  appeal,  that,  notwthstanding  the 
provisions  of  s.  42  of  the  Specific  Relief  Act  (I  of 
1877),  the  plaintiff  was  not  entitled  to  the  relief 
sought,  and  that  the  defendants,  who  claimed  as 
reversioners,  should  not  have  been  made  parties 
to  the  suit.  S.  42  of  the  Specific  Relief  Act  refers 
only  to  existing  and  vested  rights,  and  not  to 
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contingent  rights.     Gkeeman   Singh  v.    Wahari 

Lall  Singh  _  ^  ^ 

1.  L.  R.  8  Gale.  12  :  9  C.  L.  R.  249 

14, Joinder  of  'plaint- 

ifls Suit  hy  daughter    and  daughter's  son  against 

widow  to  declare  alienations  invalid.  The  palayam 
of  C  was  granted  during  the  Mahomedan  rule  to  a 
Hindu  on  service  tenure,  the  condition  being  that 
the  grantee  should  maintain  a  body  of  police  for 
the  service  of  the  paramount  power.  This  palayam 
was  not  brought  under  permanent  settlement  under 
the  provisions  of  Reg.  XXV  of  1802.  The  last 
male  holder  died  in  1860,  leaving  him  surviving 
a  widow  K  and  a  daughter  C.  In  1865  the  Govern- 
ment discontinued  the  service,  and,  in  lieu  thereof 
and  of  the  reversionary  interest  of  the  Crown,  im- 
posed a  quit-rent,  and  an  inam  pottah  was  issued 
to  K  by  the  Inam  Commissioner,  by  which  her 
title  to  the  estate  was  acknowledged  by  the  Gov- 
ernment of  Madras,  and  the  estate  was  confirmed 
to  her  as  her  absolute  property  subject  to  the  quit- 
rent.  In  1882  C  and  her  minor  son  A  sued  K  and 
others  to  whom  K  had  alienated  portions  of  the 
estate,  for  a  declaration  that  they  were  the  re- 
versionary heirs  of  K,  and  that  the  alienations 
made  by  K  were  good  only  during  the  lifetime 
of  K.  The  District  Judge  held  that,  there  being 
no  collusion  between  C  and  the  defendants,  A 
was  not  entitled  to  join  in  the  suit.  Held^  that  A 
was  entitled  to  join  C  as  co-plaintiff.  Narayana 
V.  ChengaIvAmma       .         .     I.  L.  R.  10  Mad.  1 

15.  Suit   by      reversioner    on 


death  of  Hindu  -widow — Right   to   sue — Cause 
of  action— Specific  Belief  Act,  1877,  s.  42.     On  the 
death  of  P,  a  Hindu  widow  who  had  been  in  pos- 
session of  the  estate  of  her  deceased  husband,  £>'s 
daughter  B  was  entitled  to  succeed  to  the  estate  if 
it  were  D's  separate  property.   S,  however,  alleging 
that  the  estate  was  ancestral  property,  to  which  he 
was   entitled  to   succeed,   took   possession   of   it. 
Thereupon  the  sons  of   another  daughter  of  Z), 
alleging  that  the  estate  of  D  was  his  separate  pro- 
perty, that  B  was  entitled  to  succeed  to  it,  that  they 
were  the  next  reversioners,  and  that  B  was  acquiesc- 
ing in  a  possession  on  the  part  of  8  which  was 
adverse  to  her  and  to  them  as  next  reversioners, 
sued  B  and  S  for  a  declaration  of  their  reversionary 
right,  and  for  possession  of  D's  estate  or  such  relief 
in  this  respect  as  the  Court  might  think  fit  to  give. 
Held,  that  the  plaint  disclosed  a  right  to    sue    on 
the  part  of  the  plaintiffs  and  a  cause  of  action. 
Ndbin  Chunder  Chucherhutty  v.  Guru  Pershad  Doss, 
B.  L.  R.  Sup.  Vol.  1008,   Radha    Mohun  Dhar  v. 
Ram  Das  Dey,  3  B.  L.  R.  A.   C.    362,  Ounesh  Dutt 
V.  Lall  Muttee  Kooer,  17  W.  R.  11,  and  s.  42  of  the 
Specific  Relief  Act  referred  to.     It  being  decided 
that  B  was  entitled  to  the  estate  of  D  and  that  she 
should  be  in  possession  of  it,  the  Com't,  having 
regard  to  £'s  conduct  gave  the  plaintiffs  a  declara- 
tion   of    their   reversionary   right   to    jD's   estate, 
and  directed  that  possession  of  it  should  be  given 
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to  B,  and  if  she  declined  to  accept  possession,  theni 
that  A,  one  of  the  plaintiffs,  should  be  put  in  pos- 
session for  her  as  manager  on  her  behalf,  and  he 
should  act  under  the  orders  and  directions  of  the 
loA^er  Court,  filing  accounts  in,  and  paying  the 
income  to  her  through,  such  Court,  whose  receipts 
should  be  a  sufficient  discharge.  Adi  Deo  Narain 
Singh  v.  Dukharan  Singh  .  I.  L.  R.  5  Ail.  532 


16. Specific     Relief 

Act,  s.  42.  The  plaintifi"s,  uncle's  sons  of  R,  a, 
deceased  Hindu,  brought  a  suit  as  reversioners  of  R 
for  a  declaration  that  certain  alienations  made  by 
M,  the  widoAv  of  R,  were  not  binding  beyond  the 
lifetime  of  M.  The  District  Judge  held  on  the 
strength  of  Greeni'tn  Singh  v.  Wah iri  Lill  Singh 
I.  L.  R.  8  Calc.  12,  that  the  suit  would  not  lie 
under  s.  42  of  the  Specific  Relief  Acts.  Held,  that 
the  suit  woul(il  lie.     Gangayya  v.  Mahai.akshmI' 

I.  L.  R.  10  Mad.  90 

17.   - 


— ; ; Suit    hy     rever 

sioner  to  establish  his  title  to  property  sold  in  exe- 
cution of  decree  obtained  against  a  widow  as  repre- 
sentative of  her  deceased  husband's  estate Fraud 

Collusion — Right  of  reversioner  to  possession.     The 
plaintiff,  as  the  nearest  heir  of  one  0  T  who  died 
intestate  in  1873,  sued  to  set  aside  a  sale  of  cer- 
tain immoveable  property  belonging  to  the  estate 
of  the  deceased,  which  had  been  sold  on  the  3rd 
November  1875,  in  execution  of  a  money-decree 
obtained  by  the  defendant  J  against    B    V     the 
widow  of  0  T.     B  V  had  married  a  second  time  in 
1876,  and  her  second  husband  was  the  brother  of 
the  purchaser  at  the  execution-sale.     The  plaintiff 
alleged   that   the   decree   had    been    fraudulently 
and  collusively  obtained  on  a  bond  in  0  7"s  name 
which  had  been  forged  by  J.     The  suit  was  brought 
on  the  28th  January  1878,  and  the  plaintiff  praved 
that  the  sale  might  be  cancelled,  having  been  made 
in  order  to  defeat  his  rights  ;  that  he   might    be 
declared  the  heir  oi  0  T  )  and  that  possession  of  the 
property  with  mesne  profits  might  be  awarded  to 
him.    Held,  on  the  evidence,  that  the  suit  against  B 
V  was  collusive,  and  that  the  sale  in  execution  Ma/ 
in  fraud  of  the  plaintiff's  right.     He  was,  therefore, 
entitled  to  a  decree  declaring  that  he  was  not  bound 
by  the  sale  of  the  3rd  November  1875,  in  the  suit ' 
brought  by  J  against  B  V  as.  representative  of  her 
deceased  husband  0  T.     Whether  the  plaintiff  Avas 
entitled  also  to  immediate  possession  of  the  property 
in  the  suit,   dop?ndrd   on     the   qu  stion    whether 
B    F's  life-estate  was  defeasible  on  her  re-niarriagc. 
She  belonged  to  a  caste  in  which  re-marriage  was 
permitted.     The   following  issue   was   accordingly 
sent  to  the  lower  Court  for  trial  :     "  Whether,  by 
the  usage  of  the  country,  the  rights  and  interests  of 
B    V   hy  inheritance  in    her  deceased  husband's 
property,  the  subject  of  this  suit  ceased  and  deter- 
mined on  re-marriage  in  1876  as  if  she  had  then 
died."     Parekh  Ranchoe  v.  Bat  Vakhat 

I.  Ij.  R.  11  Bom.  118 
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18. Alienation       by 

widow  to  her  married  daughter — Act  I  of  1877 
{Specific  Belief  Act),  s.  42.  The  effect  of  a  gift 
by  a  Hindu  widow  of  her  deceased  husband's  estate 
to  her  daughter  is  merely  to  accelerate  the  latter 's 
succession  and  put  her  by  anticipation  in  possession 
of  her  life-estate,  and  therefore  affords  no  cause  of 
action  to  a  reversioner  to  maintain  a  declaratory 
suit  impeaching  the  gift.  Per  Mahmood,  J.,  that 
in  the  exercise  of  the  discretion  allowed  to  the  Court 
by  s.  42  cf  the  Specific  Relief  Act,  a  declaratory 
decree  should  be  refused  to  the  plaintiff  in  such  a 
case,  where  the  donee  was  a  married  woman  and 
capable  of  bearing  a  son,  who  would  be  the  next 
reversioner  to  the  full  ownership  of  the  estate  of  the 
donor's  deceased  husband.  Indar  Kuar  v.  Lalla 
Prasad  Singh,  I.  L.  B.  4  All.  532,  and  Udhar 
Singh  v.  Banee  Koonwur,  1  Agra  234,  referred  to 
Bhupal  Ram  v.  Lachma  Kuar 

I.  Ii.  R.  11  All.  253 


19. 


Suit  by  reversioners  to  de- 


clare purchase  by  ancestor  benami — Ground 
for  declaratory  decree.  In  a  suit  by  reversionary 
heirs  to  declare  that  the  property  standing  in  the 
name  of  defendant  had  been  purchased  by  the  an- 
cestor in  his  name  benami,  it  was  held  that  there 
was  no   ground  for   a   declaratory   decree.     Raj- 

BUNSEE  LaLL  v.  JuDOOBUNS  SuHAYE 

9  W.  R.  285 

20. Suit  for  declaration  of  right 

to  succeed — Alienation  hy  Hindu  widow.  The 
plaintiff's  mother  was  entitled  to  certain  property 
for  her  life  under  an  award,  under  which  the  plaint- 
iff was  entitled  to  succeed  to  the  property  after 
her  mother's  death.  The  plaintiff  sued  her  mother 
and  the  holder  of  a  decree  in  execution  of  which 
the  property  had  been  sold,  praying  for  a  declara- 
tion of  her  right  to  succeed  to  the  property,  and 
that  the  said  decree  and  sals  might  be  declared  void 
against  her,  alleging  that  the  decree  had  been 
obtained  and  executed  by  collusion  between  the 
defendants.  Held,  that  the  suit  could  be  maintained 
under  the  exception  in  the  judgment  of  the  Privy 
Council  in  Kattama  Natchiar  v.  Dorasinga  Tevar,  15 
B.  L.  B.  83.     Jagesri  Kuar  v.  Ram  Nath  Bhagat 

I.  L.  R.  1  All.  371 


21. 


Suit  by  daughter 


in  lifetime  of  mother.  Held,  that  a  daughter  can 
claim  a  declaration  of  her  rights  in  paternal  estates 
during  the  lifetime  of  her  mother.  Jeewan  Ram 
V.  RooNTA 1  Agra  240 


22. 


Suit  by  remote  reversioner 


-Specific  Belief  Act,  1877,  s.  42.  An  Oudh  talukh- 
|dar,  deceased,  before  annexation,  provided  by  his 
will  for  the  succession  of  his  five  widows,  one  at  a 
time,  to  his  estate,  with  remainder  to  a  son  of  his 
[nephew.  Settlement  was  made  with  the  senior 
i  widow  after  the  mutiny  and  a  sanad  granted  to  her 
[as  talukhdar  with  full  power  of  aHenation,  and  her 
[name  was  afterwards  entered  in  the  lists  prepared 
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under  s.  8  of  the  Oudh  Estates  Act,  1869.  Cer- 
tain  of  her  acts  were  not  explicable  except  on  the 
understanding  that  she  was  abiding  by  the  will. 
Held,  in  a  suit  by  the  remainder  man  for  a  declara- 
tion of  the  invalidity  of  a  deed  of  gift  made  by  the 
widow  as  against  him,  that,  although  declaratory 
rehef  might  have  been,  at  the  Court's  discretion, 
refused  to  him,  on  the  ground  of  his  remoteness 
in  remainder  and  the  identity  of  the  object  of  his 
suit  with  that  of  the  other,  yet  he  was  entitled  on 
this  appeal  to  the  decree  which  he  sought,  because 
his  suit  had  been  wrongly  decided  against  him  on 
the  merits.  Ramanand  Kuar  v.  Raghunath 
Kuar.  Anant  Bahadur  Singh  v.  Raghunath 
Kuar     .  I.  L.  R.  8  Cale.  769  :  11  C.  L.  R.  149 

L.  R.  9  I.  A.  41 


23.  —    Specific     Belief 

Act  {I  of  1877),  s.  42.  The  intervention  of  two  Hfe 
estates  does  not  preclude  a  reversioner  from  ob- 
taining a  declaration  of  his  interest  as  to  land  under 
the  Specific  Relief  Act,  s.  42,  Kandasami  v. 
Akkamal        .         .         .     I.  L.  R.  13  Mad.  195 


24. 


Suit  for  declara- 


tion that  defendant  not  the  adopted  son Conse- 
quential relief — Specific  Belief  Act  {I  of  1877), 
s.  42.  A  suit  by  persons  who  are  merely  distant 
relations  and  not  reversionary  heirs,  for  a  de-^ 
claration  that  the  defendant  is  not  the  adopted 
son,  is  not  maintainable  under  s.  42  of  the 
Specific  Relief  Act  (I  of  1877).  Every  declar- 
atory decree  must  be  ancillary  to  some  conse- 
quential relief  obtainable  thereby,  and  no  such 
relief  is  possible  in  the  case  of  distant  and 
contingent,  and  not  presumptive,  reversionary 
heirs,     Anyaba  v.  Daji     I.  L.  R.  20  Bom.  202. 

25.  Suit  to    set   aside    will  for 


invalidity — Hostile  will.  A  party  who,  subject 
to  the  life-interest  of  his  mother,  has  a  real  and 
vested  interest  in  remainder  such  as  a  Hindu  has 
the  power  of  creating,  has  a  right  to  sue  to  obtain 
a  declaration  of  the  invalidity  of  a  will  set  up  to  his 
prejudice,  which  purports  to  take  away  altogether 
his  future  right  and  interest  in  the  property. 
Anund  Mohun  Mullick  v.  Indro  Monee  Chow- 
drain         16  W.  R.  214 


26. 


Suit  to  avoid  eflFect  of  nun- 


cupative will — Cause  of  action — Hindu  widow — 
Testamentary  declaration.  A  sonless  Hindu  widow, 
in  possession  of  her  deceased  husband's  estate  as 
such,  made  a  statement  before  a  revenue  ofiicial, 
which  was  recorded  by  him,  to  the  effect  that  she 
wished  the  property  to  go  after  her  death  to  her 
nephew,  and  that  S,  the  person  entitled  to  succeed 
her,  had  no  right  to  the  property.  Held,  that  such 
statement,  as  it  was  intended  to  operate,  and  would 
have  operated,  as  a  will  in  respect  of  the  property, 
gave  S  a  right  to  sue  for  a  declaration  that  it  should 
not  have  any  effect  as  against  him.  Kalian 
Singh  v.  Sanwal  Singh     .    I.  L.  R.  7  All.  163 
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27. 


Suit  by  reversioner  to  set 


aside  deed.  A  Hindu  died,  leaving  a  widow,  two 
daughters  B  and  P,  and  a  grandson  B  by  his 
daughter  R.  The  widow  took  possession  of  the 
estate  and  executed  an  ikrarnama,  wherein,  after 
reciting  that  she  was  in  possession  "  without  the 
co-parcenary  of  any  one,"  she  declared  that  "  B, 
the  grandson  of  me,  the  declarant,  is  the  heir 
of  my  late  husband  and  of  me,  the  declarant," 
and  that  all  the  property  was  "  the  right  of  B  as 
aforesaid."  and  continued  : — "  During  the  life 
of  me,  the  declarant,  I  am  in  possession  with- 
out the  co-shareship  of  any  one,  and  will  continue 
to  be  so  ;  after  my  death,  B  will  get  possession 
of  the  whole  of  the  moveable  and  immoveable 
properties  appertaining  to  the  estate  of  my  late 
husband.  No  one  else  has  the  right  or  demand 
to  the  same  ;  therefore,  these  words  have  been 
written  and  given  as  an  ikrarnama,  that  it  may 
be  of  use  when  occasion  arises."  Under  the 
ikrarnama,  proceedings  were  completed  for  muta- 
tion of  names  in  favour  of  B.  Subsequently  to  the 
execution  of  the  ikrarnama,  P  gave  birth  to  the 
plaintiff,  and  shortly  afterwards  died.  The  plaint- 
iff, on  attaining  his  majority  and  during  the  life 
■of  the  widow  and  R,  brought  a  suit  against  B  to 
have  the  ikrarnama  set  aside  and  declared  void 
as  against  him,  and  for  a  declaration  of  his  right 
to  a  moiety  of  the  estate  of  his  grandfather  on 
the  death  of  the  widow.  Hdd,  that  he  had  no 
cause  of  action.  Behary  Lall  Mohubwab  v. 
Madho  Lall  Shir  Gyawal 

13  B.  li.  R.  222  :  21  W.  R.  430 


28. 


Discretion      of 


Court  to  grant  declaratory  decree.  A  suit  by  a 
reversioner  to  set  aside  a  zur-i-peshgi  lease  executed 
more  than  nine  years  previously  having  failed  by 
reason  of  the  inability  of  the  plaintiff  to  establish 
the  claim  set  up  in  it,  the  High  Court  was  asked  to 
continue  it  by  remanding  it  to  the  lower  Court  in 
order  that  a  declaratory  decree  might  finally  be 
passed.  Held,  that  it  was  not  a  case  in  which  it 
would  be  right  for  the  Court  to  exercise  its  discre- 
tion. Doolhun  Jankee  Kooer  v.  Lall  Beharee 
Roy        .         .         .         .         .        19  W.  R.  32 

29.  — .  Mortgage  by  Hindu  widow 

in  possession  of  property  in  lieu  of  main- 
tenance— Specific  Relief  Act,  s.  42 — Hindu  widow. 
The  name  of  the  widow  of  a  member  of  a  joint 
Hindu  family  was  allowed  by  the  other  members  to 
be  recorded  in  her  husband's  place  in  respect  of  his 
rights  and  interests  in  the  family  property  by  way 
of  compliment  to  her,  and  they  consented  that,  in 
lieu  of  maintenance,  she  should  receive  the  profits 
of  the  property  during  her  lifetime.  The  widow 
executed  a  deed  of  mortgage  of  the  property,  which 
did  not  specifically  state  the  amount  of  the  estate 
mortgaged,  and  also  a  bond,  upon  which  the  obligee 
obtained  a  decree,  in  execution  whereof  he  attached 
part  of  the  property  recorded  in  the  name  of  the 
obligor.     The  members  of  the  family  brought  a 
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suit,  in  which  they  prayed  for  a  declaration  that 
the  mortgage  executed  by  the  widow  was  invalid, 
and  that  the  property  was  not  liable  for  the  amount 
due  thereunder,  or  to  attachment  in  execution  of 
the  decree  obtained  upon  the  bond.  Held,  that, 
if  the  widow's  possession  were  only  a  possession 
by  the  plaintiff's  consent  entitling  her  merely  to 
receive  the  profits  for  her  maintenance,  the  plaintiffs 
might  eject  her  from  the  property,  and  that,  before 
they  could  obtain  a  declaration  under  s.  42  of  the 
Specific  Relief  Act,  they  must  seek  their  relief  by 
ejectment,  that  being  the  substantial  and  re^l 
relief  appropriate  to  the  cause  of  action.  On  the 
other  hand,  if  the  widow  had  an  estate  in  posses- 
sion, given  to  her  in  exchange  for  her  maintenance, 
she  had  an  interest  which  she  was  competent  to 
alienate.  Held,  also,  that,  inasmuch  as  the  deed  of 
mortgage  contained  no  description  of  the  amount  of 
the  estate  mortgaged  by  the  widow,  and  upon  its 
face  mortgaged  her  share  of  the  property  only,  it 
could  have  no  operation  beyond  her  share,  and  the 
Court  would  not  be  justified  in  granting  a  declara- 
tion under  s.  42  of  the  Specific  Relief  Act,  merely 
because  the  plaintiffs  apprehended  some  possible 
future  claim  based  upon  the  allegation  that  the 
transfer  comprised  the  entire  estate.  Bholm 
V.  Kali  .         .         .    I.  L.  R.  8  All.  70 

30.  Suit    by    reversioner    for 

possession — Specific  Relief  Act  (I  of  1S77), 
8.  42 — Civil  Procedure  Code,  a.  578.  A  suit  brought 
against  K,  the  widow  of  R,  a  Hindu,  by  the  repre- 
sentatives^of  iJ's  brothers,  H  and  P,  for  possession 
of  his  estate,  ended  in  a  compromise  by  which  the 
defendant  recognized  the  plaintiffs'  rights,  and  con- 
ceded that  the  family  was  joint.  After  X's  death, 
M,  a  daughter  of  R,  brought  a  suit  on  her  own  be- 
half against  the  above-mentioned  plaintiffs  for  pos- 
session of  her  father's  estate,  but  afterwards  with- 
drew her  claim.  Subsequently  S,  M^b  son,  who 
had  been  bom  after  iC's  compromise,  brought  a 
suit  against  M  and  the  representatives  of  H  and  P 
to  recover  possession  of  the  estate,  on  the  allega- 
tion that  the  family  being  a  divided  one,  he  was 
entitled,  under  the  Hindu  law,  to  succeed  to  such 
estate,  and  that  both  the  compromise  entered  into 
by  K  and  the  withdrawal  of  the  former  suit  by 
M  were  in  fraud  of  his  succession,  and  did  not  affect 
his  rights.  The  Court  of  first  instance  found  that 
the  plaintiff  was  entitled  to  succeed  to  the  estate, 
but  that  his  mother  being  still  alive,  he  was  entitled 
to  possession  after  her  death  only,  and,  upon  these 
findings,  gave  him  a  decree  declaring  his  right  to 
possession  on  JIf's  death.  The  lower  Appellate 
Court  reversed  the  decree,  holding  that  the  com- 
promise entered  into  by  K  was  conclusive  ag  linst 
the  pliintiffs'  cUim,  and  also  that,  during  his 
mother's  lifetime,  he  had  no  loctts  standi  to  main- 
tain the  suit.  Held,  that  the  prayer  in  the  plaint 
was  wide  enough  to  include  a  prayer  for  declara- 
tory relief  such  as  the  first  Court  had  given.  Also 
that  it  could  not  be  said  that  a  daughter's  eon  waB 
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not,  under  any  condition,  competent  to  maintain  a 
declaratory  suit  of  this  nature  during  the  lifetime  of 
his  mother  or  maternal  aunt,  in  respect  of  his  mater- 
nal grandfather's  property,  to  the  full  ownership 
of  which  he  had  a  reversionary  right.     Also  that 
the  awarding  of  declaratory  relief,  as  regulated  by 
s.  42  of  the  Specific  Relief  Act,  is  a  discretionary 
power  which  Courts  of  equity  are  empowered  to 
exercise  with  reference  to   the  crcumstances   of 
each  case  and  the  nature  of  the  facts  stated  in  the 
plaint,  and  the  prayer  of  the  plaintiff  ;  that  so  long 
as  a  Court  of  first  instance  possesses  jurisdiction 
to  entertain  a  declaratory  suit,  and,  entering  into 
the  merits  of  the  case,  arrives  at  right  conclusions 
and  awards  a  declaratory  decree,  such  a  decree 
cannot  be  reversed  in  appeal  simply  because  the 
discretion  has  been  improperly  exercised  ;  and  that 
such  improper  exercise  of  discretion,  under  s.  42 
of  the  Specific  Relief  Act,  has  no  higher  footing 
than  that  of  an  error,  defect,  or  irregularity,  not 
affecting  the  merits  of  the  case  or  the  jurisdiction 
of  the  Court,  within  the  meaning  of  s.  578  of  the 
Civil  Procedure  Code.     This  does  not  imply  that, 
even  in  cases  where  the  discretionary  power  to 
award  declaratory  relief   has  been  exercised  wholly 
arbitrarily,  and    in    a  manner   grossly    inconsist- 
ent with  judicial  principles,   the   Court  of  appeal 
would  have  no  power  to  interfere.     Ram  Kanaye 
Chuckerbutty  v.  Prosunno  Coomar   Sein,  13  W.  B, 
175,  Sadut  Ali  Khan  v.   KJiajeh    Abdul  Gunneey 
11  B.  L.  B.  203,  Sheo  Singh  Bai  v.  DaJcho,  I.  L.  B. 
1  All  688  :  L.  B.  6  I.    A.  87,    and    Damoodur 
Surmah  v.  Mohee  Kant  Surmah,  21  W.  B.  54,    re- 
ferred to.     Sant  Ktjmae  v.  Deo  Saban 

•  I.  L.  R.  8  All.  365 

31.  Decree    against    wridow — 

Fraud — Beversioner.     Upon    the    death    of    B,    a 
Hindu  who  was  separate    from  his  brother  S,  his 
widow  G  became  life-tenant  of  his  estate,  and  his 
daughter  B  became  entitled  to  succeed  after  G's 
death.     In  1882  a  suit  was  brought  by  S  and  G 
against  V  to  recover  the  value  of  a  branch  of  a 
mangoe  tree  wrongfully  taken  by  the  defendant, 
and  for  maintenance  of  possession  over  the  grove 
in  which  the  tree  was  situate.     The  suit  was  dis- 
missed, and  it  was  decided  that   B   was    not   the 
owner  of  the  grove,  nor  was  G^  the  owner.     In  1885 
B  brought  a  suit  against  G,  S,  V,  and  A,  to  whom 
V  had  sold  some  of  the  trees,  claiming  a  declara- 
tion of  her  right  and  possession  of  the  grove,  upon 
the  allegation  that  the  proceedings  of  1882  were 
carried  on  in  collusion  between  S  and  G  on  the  one 
hand  and  V  on  the  other,  for  the  purpose  of  im- 
properly preventing  her  from  asserting   her   rights. 
Held,  also,  that,  if  it  should  turn  out  that  there  was 
fraud  and  collusion  in  the  proceedings  of  1882  and 
an  attempt  to  interfere  with  the  plaintiff's  right  as 
reversioner  to  the  grove  on  the  death  of  her  mother, 
she  would  be  entitled  in  the  present  suit  to  claim 
not  only  a  declaration  of  her  right,  but  also  to  have 
the  grove  reduced  into  the  possession  of  the  life- 
tenant  ;  and  that  such  relief  could  be  given  upon 
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this  form  of  plaint.  Katama  Natchiar's  Case,  9 
Moo,  I.  A.,  543,  Adi  Deo  Narain  Singh  v.  Dub- 
haram  Singh,  I.  L.  B.  5  All.  532,  and  Sant  Kumar 
V.  Deo  Saran,  I.  L.  B.  8  All  365,  referred  to. 
Sachit  V,  Btjdhija  Kt7ar    .  I.  Ii.  R.  8  All.  429 


1. 


5.  DECLARATION  OF  TITLE. 

Intention  to  interfere  with 


rights.  To  entitle  a  plaintiff  to  a  declaratory 
decree,  he  must  show  some  cause  of  suit,  something 
more  than  a  wish  to  interfere  with  his  rights.  In- 
tention to  interfere  with  such  rights  should  be  held 
to  constitute  a  cause  of  action,  if  at  all,  only  when 
it  is  clearly  shown.  Jesmanee  Kooer  v.  Debeb 
Dyal  Rae         .         .         .         .      3  N.  W.  137 

2.  Obligation  to  show   title—, 

Discretion  of  Court.  In  a  suit  for  a  declaration  of 
right,  a  plaintiff  ought  on  the  face  of  his  plaint  to 
show  not  merely  that  he  has  a  title,  but  that  circum- 
stances exist  which  necessitate  his  application 
to  the  Court  for  a  declaratory  decree.  It  is  dis- 
cretionary with  the  Court  to  make  a  declaratory 
decree.     Khadim  Ali  v.  Nazib  Begttm 

3  N.  W.  262 


3. 


EEo  stile  act — Invasion  of  right. 


In  order  to  entitle  a  plaintiff  to  a  bare  declaration 
of  right  under  s.  15,  Act  VIII  of  1859,  he  must  make 
out,  to  the  satisfaction  of  the  Court,  some  act  done 
by  the  defendant  which  is  hostile  to  and  invades  that 
right,  and  which  would  justify  an  injunction  or  a 
decree  for  damages,  or  a  decree  for  delivery  of 
possession  being  passed  against  the  defendant,  if 
the  Court  had  so  thought  fit  to  exercise  its  discre- 
tion. Kenaeam  Chijckeebutty  v.  Deng  Nath 
Panda 9  W.  R.  325 

GOEINDONATH  ROY  ChOWDHRY  V.  KiSHEN   Ka.NT 

Roy 10  W.  R.  254 

4. Inability  to  make    binding 

decree — One-sided  cases.  Declaratory  orders  ought 
not,  as  a  general  rule,  to  be  made  in  cases  which 
are  wholly  one-sided,  and  in  which  the  decrees  would 
not  be  binding  upon  the*  parties  really  interested, 
if  the  defendant  should  succeed  in  estabhshing  his 
right.  Beojo  Kishoree  Dassee  v.  Sreenath 
BosE 9W.R.  463 


5. 


Probable  and  inevitable  in- 


jury. A  declaratory  decree  ought  only  to  be  passed 
where  some  injury  appears  so  probable  as  to  lead  to 
the  conclusion  that,  unless  stayed  by  the  declaratory 
decree,  the  inchoate  or  threatened  injury  is  inevit- 
able.     PtTREEJAN    KhATOON    V.    ByKUNT    ChUNBER 

Chuckerbutty        •        •        •  7  "W.  R.  96 


6. 


Prospective    injury — Suit   to 


declare  user.  In  a  suit  to  establish  plaintiff's  right 
to  the  reasonable  use,  for  the  purpose  of  irrigation, 
of  water,  the  flow  of  which  had  been  impeded  by  a 
bund  erected  by  defendants : — Held,  that,  even 
though  plaintiffs  had  not  yet  been  endamaged  by 
the  acts  of  the  defendants,  it  was  in  the  discretion 

5  I 


(    3197    } 


DIGEST  OF  CASES. 


<    3198    ) 


DECLABATORY  DECREE,  SUIT  EOR— 

contd. 

5.  DECLARATION  OF  TITLE— cowft?. 

of  the  Court,  if  they  proved  their  right,  to  give 
them  a  declaratory  decree  recognizing  that  right, 
seeing  that  serious  consequences  might  otherwise 
result.     Wfzeerooddeen  v.  Sheo  Bund  Lall 

IIW.R.  285 


7. 


Anticipation      of     injury  — 


Annoyance.  Courts  cannot  by  anticipation  grant  a 
decree  prohibiting  a  defendant  from  annoying  a 
plaintiff.  It  must  be  shown  that  some  substantial 
annoyance  or  injury  which  the  Court  can  recognize 
has  been  actually  committed  before  the  Courts  will 
interfere.    Kasim  Ali  Khan  v.  BirJ  Kishore 

2  N.  W.  182 


8. 


Cause   of  action. 


DECLARATORY  DECREE,  SUIT    FOR— 

contd. 

6.  DECLARATION    OF  TITLE— confi. 

of  his  title  being  (though  illegally)  in  possession,  it 
was  held  that  his  not  suing  for  possession  was  no 
bar  to  his  obtaining  a  decree  declaratory  of  his 
title.     Shiboo  Soonduree  Dabi  v.  Beckwith 

9  W.  R.  580 


A  suit  was  brought  against  the  plaintiff  by  his 
tenants  for  an  illegal  distress  in  attaching  crops 
raised  by  them  on  the  land  let  to  them  by  him. 
The  present  defendant,  in  the  course  of  that  suit,  I 
presented  a  petition  to  the  Court,  in  which  he  stated  i 
that  he  was  the  owner  of  the  land  on  which  the  crops  | 
attached  had  been  raised.  The  plaintiff  brought  the 
present  suit  for  a  declaration  of  his  title  and  confir- 
mation of  possession,  alleging  that  the  defendants' 
statement  affected  his  (plaintiff's)  title  by  throwing 
a  cloud  over  it.  Held,  that  there  was  no  cause  of 
action.  Per  Paul,  J. — A  suit  merely  in  antici- 
pation of  a  threatened  ejectment  will  not  lie. 
There  must  be  something  in  the  case  either  in  the 
nature  of  an  invasion  of  some  right,  or  in  the 
shape  of  an  impediment  or  obstacle  in  the  way  of 
full  enjoyment  of  proprietary  right,  to  found  a 
claim  to  a  declaratory  relief  ;  but  a  mere  allega- 
tion, or  a  mere  threat  without  action  taken  or 
founded  upon  it,  will  not  be  sufficient  to  entitle 
a  party  to  a  declaration  of  his  title.  Jan  Ali  v. 
Khondkar  Abdur  Khuma 

6  B.  L.  R.  154  :  14  W.  R.'420 

0.   ^ Allegation      injurious      to 

plaintiff — Consequential  relief.  The  words  of 
B.  15,  Act  VIII  of  1859,  are  to  be  interpreted  as 
giving  a  right  to  obtain  a  declaration  of  title  only  in 
those  cases  in  which  the  Court  could  have  granted 
relief  if  relief  had  been, prayed  for.  A  suit  by  a 
party  in  possession  for  a  declaration  of  title  and  to 
set  aside,  not  any  deed  nor  any  act  of  the  defend- 
ant, but  a  mere  allegation  on  his  part  that  he 
holds  under  a  certain  tenure,  is  not  maintainable. 
NiLMONY  Singh  Deo  v.  Kalee  Churn  Bhutta- 
charjeb  .  .  .  .  14  B.  L  R.  382 
23  W.  R.  150  :  li.  R.  2  I.  A.  83 


10.  Suit  by  person  in  posses- 
sion— Unnecessary  suit.  A  suit  ought  not  to  be 
entertained,  where  the  plaintiff,  who  merely  seeks 
for  a  declaration  of  title  is  in  possession  of  all  his 
alleged  rights,  and  is  not  in  a  position  to  bring  an 
action.  Padagaligum  Pillai  v.  Shanmugham 
PiLLAi 2  Mad.  333 


Bachun  Ali  v.  Dewan  Alt 
11. 


12. 


Order  under  Land   Regis 


tration  Act  (Bang.  Act  VII  of  1878),  s.  53— 

Specific  Relief  Act,  1877,  s.  42 — Possession.  The 
effect  of  an  order  under  s.  59  of  the  Land  Registra- 
tion Act  being  to  "  settle  the  actual  possession," 
the  person  against  whom  such  an  order  is  made  is 
presladed  by  s.  42  of  the  Specific  Relief  Act  from 
bringing  a  suit  merely  for  a  declaration  of  his  title 
without  seeking  to  recover  possession  also.  R\m 
MuNDUR  V.  Janki  Pershad     .    12  C.  L.  R.  139 


.  11  W.  R.  376 

Confirmation  of 
title.     Where  the  plaintiff  in  a  suit  for  confirmation 


13. 


Land    not    pro- 


perly described — Land  Registration  Act  {Bemfol  Act 
VII  of  1876),  ss.  59,  62Specific  Relief  Art  (Z  of 
1877),   8.    42 — Subsequent  suit  for   possession.     A 
person  is  not  debarred  from  bringing  a  suit  for  de- 
claration of  title  on  the  ground  that  the  land  in 
question  is  not  properly  described.     Kazem  Sheik 
V.  Danesh  Sheik,  1  C.  W.  N.    574,  Dwarkanath  Roy 
v.  Jannobee  Chowdhrain,  19  W.  R.    81,  Darhare^. 
Sayal  v.  Fatu  Dhilee,  23   W.  R.    285,  Mahomed 
Ismiil    V.    Lrdla    Dhundur    Kishore    Narain,    25 
W.  R.    39,  Ajodhia  Lall  v.  Oumini  Lall,  2  G.  L. 
R.    134,  distinguished  ;  but  if  an  order  under  s.  59 
of  the  Land  Rogistration  Act  is  made  against  him, 
he  is  precluded  by  s.  42  of  the  Specific  Relief  Act 
from  bringing  a  suit  merely  for  declaration  of  his 
title  without-seeking  to  recover  possession,  although 
he  may  be  in  physical  possession,  the  effect  of  such 
an  order  being  to  "  sel^e  the  actual  possession.'* 
Ram  Mundur  v.  Janki  Pershad,    12  C.  L.  R.  139, 
Omrunissa  Bibee  v.  Dilatoir  Ally  Khan.  I.  L,    R. 
10  Calc.    350,  and  Krishnabhnpati  Devi  v.  Rama- 
murti  Pantulu,  I.  L.  R.  18    Mad.    405,  referred  to 
and  followed.     Raj  Narain  Das  v.  Shama  Nando 
Das  Chowdhry    .         .     I.  L.  R.  26  Calc.  845 

4  C.  W.  N.  162 


14. 


Declaration    of     title     as 


owners.  Parties  not  proving  possession,  and  not 
entitled  to  consequential  relief,  may  yet  under  s.  1 5, 
Code  of  Civil  Procedure,  obtain  a  decree  declaring 
them  rightful  owners.  Thakoordeen  Tewarer 
V.  Ali  Hossein  Khan       .         .         8  W.  R.  841 

On  appeal  to  the  Privy  Council,  however,  it  wag 
found  that  the  plaintiffs  had  asked  for  and  were 
entitled  to  consequpntial  reliof. 

See  8.  c.  13  B.  L.  R.  427  :  21  W.  R.  340 

L.  R.  1 1.  A.  192 

15. - — - —  Right  ceasing  to  exist  pend- 
ing suit — Declaratory  decree  inhere  riqht  to  pos- 
session i<  barred.  In  a  suit  for  declaration  of  right 
which  existed  at  the  time  the  suit  was  commenced, 
but  which  had  ceased  to  exist  pending  the  suit  bo- 
fore  decree,  plaintiff  is  not  entitled  to  a  decree,  and  a 
declaratory  decree  of  title  will  not  be  given  when 
the  plaintiff's  claim  would  have  been  barred  by 
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"Jimitation  had  he   sued  for  possession.     Noboki- 
SHORE  Dey  v.  Ramkishen     .         .     9  W.  R.  131 


16. 


Suit  by  person  out  of   pos- 


."Session — Omission  to  ask  for  possession — Refusal 
to  recognize  proprietary  right.  In  a  suit  in  which 
the  plaintiffs  stated  that  they  had  already  obtained 
a  decree  for  possession  of  certain  land,  and  had 
•received  formal  possession,  and  stated  their  cause 
■of  action  to  be  "  the  defendant's  act  of  not  recog- 
nizing us  as  their  landlords  and  thereby  preventing 
us  exercising  our  proprietary  rights  in  respect  of 
the  land  in  suit,  and  not  allowing  us  to  make  a 
measurement  of  that  land,  and  also  withholding 
payment  of  rent "  praying  for  a  decree  establish- 
ing their  proprietary  right  and  declaring  the  de- 
fendants to  be  their  tenants  : — Held,  that  the  de- 
claratory decree  prayed  for  could  be  made  not- 
withstanding the  plaintiffs  might  have  asked  for 
possession  of  the  lands.  Lokenath  Surma  v. 
iKeshab  Ram  Doss         .       I.  L.  R.  13  Calc.  147 


17. 


Denial  of  title    without    in- 


jurious act — Annoyance.  In  suits  for  a  declara- 
tion of  title  to  a  divided  share  of  ancestral  property, 
the  ground  alleged  in  each  case  for  seeking  the 
declaration  was  that  the  representatives  of  the 
brothers  of  the  plaintiff's  father  had  refused  to  be 
parties  to  the  registering  of  the  property  in  plaint- 
iff's name,  and  had  executed  a  deed  of  sale  of  it 
to  a  third  party  (third  defendant),  and  registered 
him  as  the  purchaser.  The  Court  of  first  instance  in 
•each  case  decreed  for  the  plaintiff.  The  Appellate 
Court,  following  Padagaligum  Pillai  v.  Shanmug- 
hani  Pillai,  2  Mad.  333,  dismissed  the  suits  on 
the  ground  that  the  plaintiffs  were  not  in  a  posi- 
tion to  maintain  them.  On  special  appeal : — 
Held,  that  the  suits  should  be  remanded  for  a 
declaration  of  the  plaintiff's  title,  if  established. 
To  maintain  a  suit  for  a  declaration  of  title,  some 
adverse  act,  intended  and  calculated  to  be  pre- 
judicial to  the  title  which  the  plaintiff  seeks  a 
declaration  of,  must  appear  to  have  been  done  by 
the  defendant.  The  mere  denial  of  the  title,  or 
doing  an  act  which  causes  annoyance,  cannot  im- 
peril the  plaintiff 's  title,  nor  have  any  serious  effect 
on  the  quiet  enjoyment  of  his  proprietary  right, 
and  is  not  sufficient  to  support  such  a  suit.  The 
principle  upon  which  the  decision  in  Padagaligum 
Pillai  V.  Shanmuqham  Pillai  proceeds,  is  inappli- 
cable to  suits  under  s.  15  of  the  Civil  Procedure 
Code.  Karyan  v.  Peria  Sidden.  Karyan  v. 
LiNGA  Gaundan.     Karyan  v.  Doddalt 

6  Mad.  307 

18.  _ Failure  of  previous  suit  for 

possession  of  land — Res  judicat-a,  plea  of.  Suit 
brought  by  plaintiff  against  the  first  three  defend- 
ants as  his  tenants  on  kanam,  and  the  fourth, 
the  representative  of  a  rival  jenmi,  to  obtain  a 
declaration  of  title  as  jenmi.  Plaintiff  had  pre- 
viously sued  the  first  three  defendants  to  establish 
*he  relation  of  jenmi  and  kanamkar  and  to  recover 
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the  land.  He  failed  and  then  brought  the  present 
suit.  Held,  that  this  was  a  case  of  the  employment 
of  the  device  of  a  suit  for  a  declaration  of  title  in 
order  to  get  back  land  by  a  crooked  and  not  legal 
process,  after  failure  to  recover  by  proper  legal 
means,  the  intention  being  to  cut  off  the  defendants 
(the  tenants)  from  the  plea  of  res  judicata.  The 
Court,  which  had  a  discretion  as  to  whether  such 
a  suit  should  be  permitted,  ought  at  once  to  have 
said  that  it  should  not.  Where  there  are  no 
interests  to  be  protected,  there  is  no  foundation  for 
a  suit  for  a  declaratory  decree.  SnuNGUNY 
Menon  v.  Kalampully  Valia  Nair 

6  Mad.  117 

19.  Injury  or  hostile  act  giving 

cause  of  action — Fraud.  In  a  suit  for  a  declara- 
tion of  the  plaintiff's  title  to,  and  confirmation  of 
his  possession  of,  certain  lands  which  he  alleged 
had  first  been  sold  to  him  by  one  of  the  defendants 
and  then  sold  by  his  vendor  to  the  other  defend- 
ant:  Held,  that,  in  the  absence  of  proof  of  fraud 
in  the  later  sale,  there  was  no  cause  of  action. 
Abdool  Azim  Chowdhry  v.  Mahomed  Kabee 

11  W.  R.  281 

20. Suit  for  ejectment — Intention 

to  evade  stamp  laws.  The  provision  as  to  declaratory 
suits  requires  great  "care  and  circumspection  in  its 
application.  A  declaratory  decree  should  not  be 
made  where  the  object  of  the  plaintiff  is  to  evade 
the  stamp  laws  or  to  eject  under  colour  of  a  mere 
declaration  of  title.  Chokalingapeshana  Naiker 
V.  AcHiYAR      ^         .  .     I.  L.  R.  1  Mad.  40 

See  Ganptjtqir  Bholagir  v.   Ganpatgib 
I.  L.  R.  3.  Bom.  230 


21. 


Improper  execution  of  de- 


cree by  ameen — Omission  to  give  possession 
of  land  correctly.  In  a  suit  for  declaration  of  right 
and  confirmation  of  possession  by  setting  aside 
certain  improper  chittahs  prepared  by  a  Civil  Court 
ameen  while  deputed  to  deliver  possession  in  exe- 
cution of  a  decree  :  Held,  that,  when  in  execution 
the  ameen  measured  a  portion  of  plaintiff's  land 
as  covered  by  defendant's  decree,  and  delivered  over 
possession  to  defendant,  taking  receipts  and  issuing 
proclamations  as  required  by  s.  324,  Act  VIII  of 
1859,  a  cause  of  action  arose  to  plaintiff  under  the 
circumstances  against  defendant,  and  the  suit 
would  lie.  GouR  Pbrshad  Doss  v.  Sookdeb  Ram 
Deb        .         .    ■"    .         .         .      12  W.  R.  279 

22.  - Tenant  setting   up   larger 

interest  than  he  is  entitled  to — Specific  Relief 
Act  {I  of  1877),  s.  42 — Discretion  of  Court  to  give 
a  declaratory  decree — Landlord  and  tenant — 
Notice  to  quit.  A  plaintiff  admitting  a  defendant's 
right  to  a  kursa-jumma  tenure  in  certain  lands,  but 
denying  a  permanent  malguzari  tenure  set  up  by 
him,  sought  to  eject  the  defendant  from  the  kursa- 
jumma  holding,  and  for  a  declaration  that  the  de- 
fendant was  not  entitled  to  the  permanent  malguz- 
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PECLABATORY  DECBEE,  SUIT  EOB^ 
contd. 

5.  DECLARATION  OF  TITLE— cowicZ. 

ari  teniire.  Held  that  the  plaintiff  was  entitled  to 
the  declaration  asked  for,  notwithstanding  that 
in  consequence  of  his  failure  to  prove  a  reasonable 
notice  to  quit,  he  was  unable  to  obtain  a  decree  for 
ejectment.  A  Judge,  interfering  with  the  discre- 
tion exercised  by  a  lower  Court  in  granting  a  de- 
claratory decree,  should  state  his  reasons  for  so 
doing.    Kali  Kishen  Tagore  v.  Golam  Ali 

^  I.  L.  B.  13  Calc.  3 

23.  —   Third  person  compelling 

payment  of  rent  to  him — Cause  of  action. 
When  a  person  obliges  the  tenants  of  an  estate  to 
pay  rent  to  him,  his  act  may  be  treated  as  a  dis- 
possession of  the  party  wronged,  sufficient  to 
entitle  the  latter  to  sue  for  declaration  of  title. 
Radha  Madhub  Panda  v.  Juggeenath  Dooab 

14  W.  R.  183 

See  HoYMOBUTTY  Dassee  v.  Sreekissen 
Nundee        .         .  14  W.  B.  58 

24.  Unsuccessful  intervention 

in  rent  suit — Cause  of  action.  Unsuccessful  in- 
tervention in  a  suit  for  rents  against  raiyats,  fol- 
lowed by  no  result  operating  injuriously  on  plaint- 
iff's title  or  possession,  can  afford  him  no  cause  of 
action  in  a  suit  for  declaration  of  right  and  con- 
firmation of  possession.  Juggut  Chunder  Roy 
V.  Mohima  Chunder  Paul        .       11  W.  B.  331 

25. Slander  of  title — Civil  Pro- 
cedure Code,  1859,  s.  15.  The  issuing  of  procla- 
mations and  orders  by  J5  to  the  raiyats  of  an  estate 
to  pay  rent  to  him  as  rightful  owner  of  the  estate, 
application  by  him  to  the  Collector  to  be  registered 
as  the  owner,  and  other  like  acts  of  pretension  to 
the  title,  and  threats  on  5's  part  are  not  in  them- 
selves sufficient  to  entitle  A,  who  is  in  possession 
and  enjoyment  of  the  estate  as  rightful  owner,  to  a 
decree  declaring  him  to  be  the  rightful  owner. 
Thiruvengadathienoar  v.  Sangiliveebappa 
Pandya  Chinnathumbiar     .  I.  L.  B.  1  Mad.  65 


26. 


Suit  for  ejectment  of  one 


defendant  and  declaration  against  others 
^Suit  before  Act  VIII  of  1859.  Before  the  en- 
actment of  Act  VIII  of  1859,  s.  15,  a  suit  could 
not  have  been  brought  for  a  mere  declaration  of 
title  without  consequential  relief.  A  suit  cannot  be 
brought  against  several  defendants  to  eject  one, 
and  to  obtdin  a  declaration  of  title  against  the  rest. 
Naan  ]VIani  v.  Goda  Shangara      .     1  Mad.  252 


DECIiABATOBY  DECBEE,  SUIT  FOB— 

contd . 

5.  DECLARATION   OF  TlTLE^cofUd. 


27. 


Suit   for   confirmation    of 


title  by  purchaser  at  sale  in  execution — 
Confirmation  of  possession.  The  purchaser  of  pro- 
perty from  a  judgment-debtor,  whose  right,  title, 
and  interest  have  been  subsequently  sold  to  another 
party  who  desires  to  take  possession,  has  a  right  to 
sue  for  a  declaration  of  title  and  confirmation  of 
possession  for  the  purpose  of  clearing  his  title  from 
the  suspicion  of  its  being  founded  on  a  collusive 
"sale.    GoBTJRDHUN  Dass  v.  Munnoo  Lall 

15  W.  B.  95 


28. 


Suit   by   first   mortgagee 


against  subsequent  mortgagee  as  purchaser 
affecting  his  title — B  having  executed  two  mort- 
gages of  the  same  share,  his  mortgagees  obtained 
against  him  separate  decrees,  in  eaxih  of  which  the 
property  was  declared  liable  to  sale  in  satisfaction 
of  the  debt.  Plaintiff  first  purchased  under  the 
decree  obtained  on  the  earlier  mortgage,  and  de- 
fendant (who  was  the  second  mortgagee)  himself 
purchased  the  same  right,  title,  and  interest  at  the 
second  sale.  The  suit  was  brought  for  confirma- 
tion of  plaintiff's  possession  of  the  estate,  on  the 
ground  that  his  title  was  affected  by  the  subsequent 
purchase  of  the  defendant.  Held,  that  plaintiff 
had  no  cause  of  action,  as  his  rights  had  not  been 
disturbed  by  any  act  of  the  defendant.  Bud- 
DRENATH  Jha  V.  Amrit  Sahoo   .      10  "W.  B.  126 

29.  Suit      for    declaration    of 

title  as  mortgagee — Rejection  of  claim  to  at- 
tached propertij.  On  attachment  of  certain  pro- 
perty in  execution  of  a  decree,  A  preferred  his  claim 
under  s.  246,  Act  VIII  of  1859,  on  the  ground  that 
he  held  a  mortgage  thereof  from  the  judgment- 
debtor.  Thereupon  an  order  was  passed  for  sale 
of  the  property  subject  to  the  mortgage.  J^  after- 
wards claimed  the  same  property  as  his  absolute 
estate,  and  his  claim  was  allowed,  and  the  property 
released  from  attachment.  A  was  not  a  party  to 
these  proceedings.  Held,  that  A  could  maintain  a. 
suit  against  B  for  a  declaration  of  his  title  as 
mortgagee.  Gabind  Prasad  Tewari  v.  ITdai 
ChandRana..      .        .         .         6B.  L.  B.  320 

30.  Interference  with  plaint- 
iffs right — Cause  of  action.  A  Govcrniucnt 
ijaradar's  covenant  with  Government  that  he  will 
not  object  to  the  use  of  the  tanks,  roads,  cow- 
path,  etc.,  within  his  ijara,  does  not  prevent  him 
from  making  settlements  for  those  tanks,  roads, 
etc. ;  and  the  mere  fact  of  his  giving  a  lease  to  one 
party  cannot  interfere  with  another  party's  right 
to  use  such  road,  or  the  waters  of  such  tank,  or 
give  that  other  party  cause  to  sue  for  a  declaration 
of  title.     WoosuM  Ali  v.  Jan  Ali  11  W.  B  394 


31. 


Suit  to  declare    estate  for- 


feited—-Sfpcct/w;  Belief  Act  (/  of  1877),  s.  42. 
Certain  trusts  of  a  house  were  declared  in  favour  of 
A  and  B  for  life,  subject  to  forfeiture  upon  the  hap- 
pening of  particular  events ;  and  further  trusts  in 
favour  of  the  issue  of  A  and  B  were  t^lso  declared. 
The  settler  died,  leaving  a  will  under  which  C  took 
an  estate  for  his  life  with  remainder  to  the  settler's 
son  E  absolutely.  E  assigned  his  interest  in  the 
trust  premises  to  the  plaintiff,  who  now  sued  the 
cestuis  que  trustent,  and  C,  praying  that,  in  the 
events  which  had  happened,  it  might  be  declared 
that  the  life  estates  of  A  and  B  had  been  forfeited. 
He  also  asked  for  various  declarations  as  to  his 
rights.  Held,  that  no  declaratory  decree  could  be 
made.     Bhujendro  Bhusan  Chatterjee  v.  Tri- 

QtTNANATH    MOOKEBJEE         .    I.  L.  B.  8  Calc.  761 
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DECLABATORY  DECREE,  SUIT  FOR— 

contd. 

5.  DECLARATION  OF  TITLE— cow<<?. 

32.  Suit    by    landlord  during 

continuance  of  tendency — Specific  Relief  Act, 
s.  42.  It  is  open  to  a  landlord,  where  his  title  is 
in  jeopardy  from  the  aggressions  of  neighbouring 
zamindar,  and  w  here  his  title  may  be  damaged  by  a 
denial  of  his  rights  over  his  land,  to  bring  a  suit  for 
the  purpose  of  having  his  rights  declared  as  against 
such  wrong-doers  and  for  the  purpose  of  being  put 
into  possession  of  the  land  as  against  them.  Woo- 
mesh  Chunder  Goopto  v.  Raj  Narain  Roy,  10  W. 
R.  15,  explained.  Bissessuri  Dabeea  v.  Baroda 
Kan-ta  Roy  Chowdhry    I.  L.  R.  10  Calc.  1076 


33. 


Suit 


to  establish  title  to 
property  on  the  ground  of  trespass  by  de- 
fendant to  particular  part  of  it — Decree  con- 
fined to  thit  portion.  He  who  seeks  a  declaration 
of  matters  not  necessary  to  the  immediate  relief 
sought  must  sustain  the  burden  of  making  out  the 
abstract  proposition  which  he  has  volunteered  to 
support,  and  it  will  even  then  be  a  matter  for  the 
discretion  of  the  Court,  not  to  be  lightly  exercised, 
whether  it  mil  undertake  the  solution  of  the  pro- 
blem. Suit  brought  for  a  declaration  of  title  to  a 
considerable  tract  of  country  on  account  of  a  tres- 
pass committed  by  defendant  on  a  particular  hill. 
Held,  that,  as  to  that  particular  hill,  the  plaintiff's 
claim  was  sustainable,  and  that  disposed  of  the 
only  question  which  it  was  necessary  to  decide. 
Kallavetti    Kurujal    Kumholen    Kutty     v. 

NiLAMBXJR      THACKAVAKAVn.      MaNA      ViKARAMEN 

alias  Thirumulpad         .         .         ,      8  Mad.  17 


34. 


Suit  for  declaration  of  title 


after  defendant  has  obtained  order  for  cer- 
tificate under  Act  XXVII  of  1860.  A  suit 
may  be  maintained  for  a  declaration  of  title  which 
may  be  used  as  a  means  for  the  withdrawal  of  a 
certificate  under  Act  XXVII  of  1860,  though  a  suit 
will  not  lie  to  set  it  aside.  Russick  Chunder  v. 
Ram  Lall  Shaha       .         .         .     22  W.  R.  301 

35.  Suit  against  holder  of  cer- 
tificate under  Act  XXVII  of  1860.  Where  a 
certificate  had  been  granted  to  the  personal  repre- 
sentative of  a  deceased  shebait  of  debutter  pro- 
perty, who  set  up  no  claim  to  the  property,  and  the 
manager  of  the  debutter  property  on  behalf  of  the 
surviving  shebait  brought  a  suit  against  the  certi- 
ficate-holder for  a  declaration  under  Act  VIII  of 
1859,  s.  15,  the  District  Judge  was  held  to  have  done 
right  in  refusing  the  declaration.  Rughoobttb 
Dyal  Singh  v.  Ram  Narain  Kolya 

22  W.  R.  312 

36.  Refusal  to  register — Suit  for 

declaration  of  title  under  unregistered  deed — Spe- 
cific performance.  A  brought  a  suit  in  the  Mun- 
Bif's  Court  against  B  and  C,  alleging  that  they  had 
Bold  outright  to  him  by  saf-kobala  certain  landed 
property  for  R300,  which  was  duly  paid  when  the 
kobala  was  executed  ;  that  possession  was  given  to 
liim  ;  that  B  and  C  set  up  before  the  Deputy  Regis- 


DECLARATORY  DECREE,  SUIT  FOR— 

contd. 

5.  DECLARATION  OF  TITLE— co«^. 

trar  fraudulent  objections  to  the  effect  that  a  stipu- 
lation to  return  the  property  to  the  vendors  on  the 
repayment  by  them  of  the  consideration-money  had 
not  been  embodied  in  the  deed,  and  that  part  of  the 
consideration-money  had  not  been  paid  ;  that  there- 
fore the  Registrar  refused  to  register  the  deed  ;  that 
in  fact  there  was  no  such  stipulation  as  alleged  by  B 
and  C,  and  that  the  whole  of  the  purchase- money 
was  paid.  It  was  stated  in  the  plaint  that  the  suit 
was  brought  to  set  aside  the  fraudulent  objections 
and  to  establish  the  full  title  of  A  as  purchaser. 
Held  (Mitter,  J.,  dissenting),  that  the  suit  would 
not  lie,  the  unregistered  deed  could  not  be  admitted 
in  evidence,  nor  parol  evidence  given  of  the  con- 
tract under  which  A  alleged  he  acquired  his  title. 
Rahmatulla  v.  Sariatttlla  Kagchi 

1  B.  L.  R.  r.  B.  58  :  10  W.  R.  P.  B.  51 

Sepahee  Singh  v.  Chundun 

2  N.  W.  160  :  Agra  F.  B.  Ed.  1874,  213 

37. ^  Suit  to  ascertain  shares  in 

family  property — Overt  act  of  injury.  Where 
there  is  a  dispute  as  to  the  shares  of  the  several 
members  of  a  family  in  a  f amUy  property,  the  posses- 
sion of  which  is  undisturbed,  a  suit  will  lie  to  ascer- 
tain the  shares  of  the  different  members.  In  a  suit 
for  a  declaratory  decree,  it  is  not  necessary  to  allege 
any  overt  act  which  may  give  rise  to  relief  in  the 
shape  of  damages  or  a  decree  for  possession.  Bhag- 
WAN  Singh  v.  Mitarjit  Singh 

8  B.  L.  R.  382  :  17  W.  R.  169 


38. 


Suit  by  one  member  of  joint 


Hindu  family  for  declaration  of  right  to 
receive  share — Partition.  A  Joint  Hindu  family, 
consisting  of  three  brothers,  enjoyed  an  undivided 
one-third  share  of  certain  lands.  One  member  sued 
the  others  for  partition  of  the  family  property, 
claiming  to  have  his  right  declared  to  receive  one- 
third  of  the  share  of  the  family  in  the  profits  of 
the  said  lands.  Held,  that  the  Court  was  not  de- 
barred from  granting  the  relief  prayed  for  by  the 
provisions  of  s.  42  of  the  Specific  Relief  Act. 
Panchanadayyan  v.  Nilakandayyan 

I.  Ii.  R.  7  Mad.  191 

39.  Invasion  of  right— Cause  of 

action.  In  a  suit  for  establishment  of  lakhiraj  title 
to,  and  confirmation  of  possession  in,  land  which 
was  alleged  to  have  been  brought  to  sale  and  pur- 
chased in  execution  by  the  principal  defendant, 
who  had  then  sued  some  of  the  plaintiffs  for  a  kabu- 
liat:  Held,  that  there  had  been  no  invasion  of 
plaintiff's  title  even  if  they  had  a  lakhiraj  title, 
and  that,  therefore,  they  had  no  cause  of  action. 
Ramgopatjl  Tewabeb  v.  Gora  Chund  Poryal 

15  W.  R.  28 

40. Dismissal  of  former  suit 

for  enhanced  rent — Cause  of  action.  A  former 
suit  in  the  Revenue  Court  for  arrears  of  rent  at  en- 
hanced rates,  to  which  defendant  set  up  a  plea 
of  lakhiraj,  was  dismissed  on  the  ground  that  the 
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DECIiARATOEY  DECREE,  SUIT  FOR— 

contd. 

5.  DECLARATION  OF  TITLE— contd. 

kabuliat  propounded  byJ^plaintifE  was  not  proved. 
Held,  that  plaintiff  was  entitled  to  sue  for  a  de- 
claration of  his  title  to  the  disputed  lands  as  part 
and  parcel  of  the  mal  lands  of  his  zamindari. 
IssuB  Chfnder  Roy  v.   Jtjggesstjr  Ghose 

17  W.  R.  184 


41. 


Suit  by  person   in    posses- 


sion of  land  to  establish  title — Civil  Proce- 
dure Code,  1859,  s.  15 — Defendant  claiming  under 
decree  of  Small  Cause  Court.  The  plaintiff,  in  a 
suit  to  establish  her  lakhiraj  right  to  lakhiraj  land, 
stated  in  her  plaint  that  she  was  in  possession  of 
certain  land.^by  virtue  of  the  will  of  her  husband ; 
that  while  in  possession  of  the  land,  a  suit  was 
brought  against  her  in  the  Small  Cause  Court  for 
rent  by  the  defendants,  who  obtained  a  decree  ; 
and  that,  ^ere  being  no  appeal  against  the  deci- 
sion, the  lakhiraj  rights  in  respect  of  the  lands  were 
consequently  injured  ;  she,  therefore,  brought  the 
present  suit.  Held,  that  such  a  suit  was  not  main- 
tainable, as  the  claim  which  the  defendants  set 
up  was  no  longer  in  the  condition  of  a  mere  asser- 
tion or  a  claim  for  right,  but  had  passed  into  a 
decree.  Held,  further,  that  in  this  case  the  plaint- 
iff was  not  without  a  remedy,  for  if  a  further  suit 
for  rent  be  brought,  she  might  file  a  suit  and  apply 
for  an  injunction  to  prevent  the  other  party  from 
proceeding  so  long  as  her  suit  was  not  disposed  of 
and  an  absolute  relief  given  her.  Poran  Shookh 
Chunder  v.   Parbutty  Dossee 

I.  L.  R.  3  Calc.  612  : 1  C.  L.  R.  404 


42. 


Suit    to    declare  land  lak- 


hiraj— Resumption  decree  declaring  lands  mal- 
Specific  Belief  Act  {I  of  1877),  s.  42— Title  by 
possession — Limitation  Act  {XV  of  1877),  8.  28, 
Sch.  II,  Art.  130.  In  a  suit  instituted  in  1877,  A 
prayed  for  a  declaration  that  he  had  a  lakhiraj 
title  to  certain  lands  ;  the  defendant  stated  that 
the  lands  for  a  declaration  of  a  title  to  which  A 
now  sued  formed  part  of  certain  lands  which  had 
been  the  subject  of  resumption  proceedings, 
which  were  terminated  in  1863  by  a  decree  declar- 
ing that  the  lands  which  were  the  subject  of  that 
suit,  including  the  lands  now  claimed  by  A,  were 
I  not  lakhiraj.  It  being  found  as  a  fact  that  A  had 
neither  been  a  party  to,  nor  been  presented  in,  the 
resumption-proceedings,  that  he  had  been  in  quiet 
and  undisturbed  possession  of  the  lands  which  he 
now  claimed  for  more  than  twelve  years  before  the 
institution  of  his  suit,  and  that  proceedings  had 
been  taken  by  the  defendant  calculated  to  disturb 
such  possession  :  Held,  that  A  was  entitled  under 
8.  42  of  Act  I  of  1877,  to  the  declaration  prayed  for. 
Abhoy  Churn  Pal  v.  Kally  Persad  Chatter jee 
I.  L.  R.  5  Calc.  949  :  6  C.  L.  R.  260 


43. 


Suit  to  declare  proprietary 


right — Previous  suit  for  rent  dismissed — Conse- 
quential relief— Specific  Belief  Act  {Act  I  of  1877), 
8.  42.  S  sued  £  in  a  Court  of  Small  Causes 
for  arrears  of  ground-rent  of  a  house.     The  latter 

/ 


DECLARATORY  DECREE,  SUIT  FOR — 

conid. 

5.  DECLARATION  OF  TITTLE— cordd. 

denied  S'a  proprietary  right  to  the  land  and  his 
liability  to  pay  ground-rent,  and  *S"s  suit  was  in 
consequence  dismissed.  Thereupon  S  sued  £  in  the 
Civil  Court  for  a  declaration  of  proprietary  right  to 
the  land  and  of  his  right  to  receive  ground-rent. 
Held,  that  the  suit  was  not  barred  by  the  proviso  to- 
s.  42  of  the  Specific  Relief  Act,  because  it  did  not 
include  a  claim  for  arrears  of  ground-rent ;  and 
that  the  suit  was  one  in  which  the  specific  relief 
claimed  might  properly  be  granted.  The  principle 
laid  down  in  Sadut  Ali  Khan  v.  Khajeh  Ahdool 
Gunnee,  11  B.  L.  B.  203,  applied.  Somkali  v. 
Bhairo       .         .         .         .      I.  L.  R.  5  All.  55 


44. 


Suit  to  declare  rights  under 


benami  mortgages — Omission  of  prayer  for 
possession — Specific  Belief  Act  {I  of  1877),  s.  42. 
In  1880  A  and  B  jointly  advanced  moneys  on  the 
security  of  a  usufructuary  mortgage  which  was 
taken  in  the  name  of  B.  In  1 884  A  alone  advanced 
moneys  on  the  security  of  usufructuary  mortgagcs- 
which  were  likewise  taken  in  the  name  of  B.  A 
died  leaving  three  sons,  of  whom  the  plaintiffs 
were  two.  The  plaintiffs,  having  become  divided 
from  their  brother,  now  brought  suits  in  1894 
against  B  and  the  mortgagors  for  a  declaration  of 
their  rights  to  the  mortgages  and  for  possession  of 
the  documents  and  for  rent  of  the  land  which  had 
been  collected  by  B.  It  appeared  that  there  had 
been  no  denial  of  the  plaintiffs'  rights  before  188ft,. 
that  no  rent  had  been  collected  for  several  years 
before  suit,  the  mortgagors  who  had  remained  in 
possession  as  "lessees  after  the  execution  of  the 
mortgages  having  refused  to  attorn  to  B.  Held, 
that  the  suits  were  not  barred  by  Specific  Relief 
Act,  8.  42,  for  want  of  a  prayer  for  possession  ; 
that  the  suits  were  not  barred  by  limitation  save 
as  to  the  claim  for  rent ;  that  the  transactions 
having  been  proved  to  be  benami  in  character,  the 
plaintiffs  were  entitled  to  a  declaration  of  their 
two-thirds  right  under  the  mortgages  of  1884  and  a 
like  declaration  as  to  half  of  the  mortgage  of  1880  ; 
and  that  the  plaintiffs  were  entitled  to  possession 
of  the  mortgage'documents  of  1884  and  the  other 
documents  connected  therewith,  but  not  the  others. 
Mahabala  Bhatta'v.  Kunhanna  Bhatta 

I.  L.  R.  21  Mad.  373 


45. 


Obstruction     to       alleged 


hiehwB'J— Specific  Belief  Act  {I  of  1877),  s.  42 
— Criminal  Procedure  Code  {Act  X  of  1882),  ss.  133, 
137 — Parties.  An  owner  of  land  has  a  right  to 
bring  a  suit  under  s.  42  of  the  Specific  Relief  Act 
against  any  one  of  the  public  who  formally  claims  to 
use  such  lands  as  a  public  road,  and  who  thereby  has 
endangered  the  title  of  the  owner.  To  such  a  suit 
it  is  unnecessary  to  make  the  Secretary  of  State  a 
party.  Such  a  suit  is  not  barred  by  an  order  of  a 
Criminal  Court  under  s.  137  of  the  Criminal  Proce- 
dure Code.  Khodabux  JHundul  v.  Monglai  Mun- 
dul,  I.  L.  B.  14  Calc.  60,  overruled.  CHr>iLALL 
V.  Ram  Kishen  Sahu      .     I.  Ij.  R.  15  Calc.  460- 
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46. 


Sale  in  execution  of  decree 


of  property  not  belonging  to  judgment- 
debtor — Right  of  owner  to  bring  suit  to  establish 
title  and  not  wait  for  dispossession.  In  execution 
of  a  decree  on  a  mortgage,  certain  property  was 
sold  which  the  plaintiff  in  this  suit  claimed  as  his 
own  under  a  sale  to  himself  by  the  sons  of  the  judg- 
ment-debtor. He  applied  to  the  Court  to  have  the 
sale  set  aside,  but  failing  in  his  application  he  sued 
both  the  decree-holder  and  the  auction-purchaser 
for  a  declaration  of  his  title  to  the  property  in 
question.  The  Assistant  Judge  held  on  appeal 
that  the  suit  was  not  maintainable  on  the  grounds 
that  a  separate  suit  could  not  be  brought,  as 
the  question  of  title  was  one  for  decision  in  the 
execution-proceedings,  and  that,  even  if  the  point 
could  be  raised  in  a  separate  suit,  the  present 
suit  was  premature,  as  the  plaintiff  should  have 
waited  till  he  was  dispossessed  by  the  auction- 
purchaser.  Held,  that  the  suit  was  not  premature. 
A  person,  whose  property  is  sold  in  execution 
of  a  decree  against  a  third  party,  is  not  bound  to 
wait  till  he  is  dispossessed  by  the  auction  purchaser. 
As  soon  as  his  title  is  denied,  he  is  entitled  to 
bring  his  suit.     Shivram  Chintaman  v.  Jivu 

I.  Ii.  B.  13  Bom.  34 


47. 


Suit  for  declaration  of  title 


as  holder  of  a  stanom  to  ■whicli  a  malikana 
allo'wance  is  attached — Specific  Relief  Act 
(/  of  1877),  s.  42.  Suit  to  declare  plaintiff's  title 
to  the  stanom  of  fifth  Raja  of  Palghat ;  the  first 
Raja  (defendant  No.  1)  received  a  malikana  allow- 
ance from  Government  payable  to  the  various 
stanomdars,  but  had  refused  to  pay  to  plaintiff  the 
fifth  Raja's  share.  Held,  the  plaintiff  being  en- 
titled to  sue  for  further  relief  than  the  declaration 
of  his  title  and  having  omitted  to  do  so,  that  the 
suit  must  be  dismissed  under  Specific  Relief  Act,  s. 
42.    KoMBi  V.  AuNDi         .     I.  L.  B.  13  Mad.  75 


48. 


Consequential 


relief — 


Specific  Relief  Act  {I  of  1877),  s.  42.  In  a  suit 
in  which  the  plaintiffs  sought  declarations  that 
they  were  members  of  an  undivided  Aliyasantana 
family  with  the  defendants,  that  certain  property 
belonged  to  the  family,  and  that  plaintiff  No.  1, 
the  senior  member  of  the  family,  was  entitled  to 
have  the  lands  registered  in  his  name,  the  defend- 
ants denied  the  allegations  in  the  plaint,  and 
pleaded  that  the  suit  for  declarations  only  was  not 
maintainable,  and  that  it  was  barred  by  limita- 
tion. It  was  found  that  the  plaintiffs  had  separated 
themselves  from  the  defendants,  and  had  for  more 
than  twelve  years  been  excluded  to  their  own 
knowledge  from  the  joint  family  property.  Held, 
that  if,  as  alleged  by  the  plaintiffs,  plaintiff  No.  1 
was  the  de  jure  ejaman  of  the  family,  he  was  en- 
titled to  the  possession  and  management  of  the 
family  property,  and  a  suit  for  a  mere  declaration 
of  his  right  would  not  lie.  Chandu  v.  Chathu 
Nambiar,  I.  L.  R.  1  Mad.'  381,  distinguished. 
Mtjttakke  v.  Thimmappa    I.  L.  B.  15  Mad.  186 


DECLABATOBY  DrCBEE,  SUIT  FOB— 

contd. 


6.  DECLARATION  OF  TlTLE-^ontd, 


48. 


Suit    for     declaration    of 


right  to  possession  of  lands  as  member 
of  ioint  familySpecific  Relief  Act  {I  of  1877), 
s.  42.  A  plaintiff  brought  his  suit  in  a  Civil  Court, 
asking  for  a  declaration  of  his  right  to  the  posses- 
sion of  certain  lands  as  a  tenant  at  fixed  rates  or  in 
the  alternative  for  possession,  alleging  that  the 
lands  were  the  property  of  a  joint  Hindu  family 
of  which  he  was  a  member,  that  the  family  still 
remained  joint,  and  that  he  was  entitled,  as  a 
member  of  such  joint  Hindu  family,  to  a  one- 
third  undivided  share  in  this  ancestral  property. 
Held,  that  the  CivU  Court  was  competent  to  give 
the  plaintiff  a  decree  declaring  that  he  was  a 
member  of  the  joint  Hindu  family,  that  the  family 
still  remained  joint,  that  the  property  in  dispute 
was  ancestral  and  had  not  been  partitioned,  and 
that  the  plaintiff  was  entitled  to  a  one-third  un- 
divided share  ;  further  that  s.  42  of  the  Specific 
Relief  Act  would  not  apply  to  the  suit,  inasmuch 
as  the  Civil  Court,  if  the  plaintiff  was  found  to  be 
out  of  possession,  was  not  competent  to  grant  con- 
sequential relief  in  the  shape  of  a  decree  for  pos- 
session as  a  tenant  at  fixed  rates.  Beij  Bhit- 
KHAN  V.  DuEGA  Dat         .     I.  L.  B.  20  AU.  258 

50.  __ — Illegitimate  son  of  a  Sudra 


—Specific  Relief  Act  (1  of  1877),  s.  42— Hindu 
law — Inheritance — Further  relief.  The  widows  of 
a  shrotriemdar,  who  was  a  sudra,  brought  a  suit 
for  a  declaration  of  their  title  by  inheritance  to  his 
lands  against  his  illegitimate  son,  who  had  been 
registered  as  shrotriemdar  in  lieu  of  his  deceased 
father,  and  to  whom  certain  of  the  raiyats  had 
attorned.  The  defendant  claimed  to  be  legitimate 
according  to  the  customary  law  governing  the  family 
although  his  parents  might  not  have  been  married 
at  the  time  of  his  birth,  by  reason  of  his  parents 
having  performed  the  ceremony  of  pariyam  before 
his  birth.  Held,  that  the  suit  was  not  precluded 
by  Specific  Relief  Act,  s.  42.  Chinnamwal  v. 
Vakadaeajtilu     .         .     I.  L.  B.  15  Mad.  807 


5L 


Befusal      of      declaratory- 


decree,  the  case  made  for  it  being  defec- 
tive— Specific  Relief  Act,  s.  42.  Under  the  Speci- 
fie  Relief  Act,  s.  42,  a  suit  was  brought  for  a  decree 
declaratory  of  the  plaintiffs'  title  to  be  mutwalis  and 
managers  of  property  from  ancient  times  connected 
with  religious  observances,  viz.,  a  ghat  upon  the 
Jumna  with  temples  adjoining  ;  of  their  title  also  to 
receive  a  portion  of  the  offerings  ;  and  they  also 
claimed  to  have  the  proceeds  of  a  decree  obtained 
by  the  defendants  against  a  third  party  spent  upon 
repairs.  Held,  that  the  suit  had  been  rightly  (dis- 
missed in  the  first  Court.  Even  if  the  evidence  had 
shown  that  the  plaintiffs  had  some  rights  in  respect 
of  the  property  in  question,  they  had,  nevertheless, 
so  far  failed  in  giving  definite  proof  of  their  claims 
that  they  were  not  entitled  to  the  decree  claimed. 
No  decision  was,  however,  given,  nor  was  any 
opinion  expressed,  with  respect  to  other  rights, 
which  either  of  the  parties  might  have,  or  claim  to 
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have,  relating   to    the   property.     Maina   vT  Brij- 
MOHAN  .         .         .  t  L.  R.  12  All.  587 

L.  R.  17  I.  A.  187 

52.  Consequential  relief —Speci- 
fic BeMef  Act,  8.  42.     Where  a  suit  was  brought 
in   which     the   defendants   being   admittedly   the 
tenants  of  the  plaintiffs,  the  plaintiffs  prayed  for  a 
declaration  that  certain  entries  of  the  defendants 
in  the  revenue  records  as  occupancy-tenants,    and 
certain  orders  of  the  Revenue  Courts  maintaining 
those  entries,  be  set  aside,  and  for  a  declaration  that 
the  defendants  were  shikmis  and  not  occupancy 
tenants,  and  that  the  land  in  question  was  the 
plaintiff's  5iV  land  ;    and  it  was  held  that  such  a 
suit  could  not  be  brought  within  the  Civil   Court's 
jurisdiction  by  dropping  all  the  reliefs    claimed 
except  the  last-mentioned  declaration,  that  being 
merely  of  importance  as  incidental  to  the  previ- 
ous ones,  and  as  a  round-about  mode  of  obtaining 
a  declaration  that     the  defendants  were  not  the 
plaintiff's  occupancy- tenants  : — Held    per    Edge, 
C.   J.,  and  MvHMOOD   J.     Qncere :    Whether    the 
last- mentioned    prayer    is    one    which    could    be 
brought  under  s.  42  of  the  Specific  Relief  Act.     Ma- 
HESH  Rai  v.  Chander  Rai.         I.  Ij.  R.  13  All.  17 


53. 


Suit     for     declaration    of 


DECLARATORY  DECREE,  SUIT  FOR— 

contd, 

6.  DECLARATION  OF  TITLE— contd. 

curred  in  the  finding  that  the  defendant,  at  all 
events,  was  not  the  mutwalli,  and  had  no  title. 
Held,  that  the  plaintiff  was  entitled  to  a  decTaratory 
decree  against  this  defendant  as  to  his  right 
and  an  injunction  restraining  him  from  interfering 
with  his  possession.  For  the  purposes  of  the  plaint- 
iff's claiming  such  a  decree,  it  was  not  necessary 
that  he  should  negative  the  wakf  as  to  the  validity 
of  the  endowment,  no  decision  being  needed.  This 
could  not  be  decided  either  way  in  this  suit,  as 
parties  interested  were  not  before  the  Court.  Is- 
mail Ariff  v.  Mahomed  Ghouse 

I.  L.  R.  20  Calc.  834  :  L.  R.  20  I.  A.  99 


title  by  an  objector   in  execution-proceed- 
ings—>S/?ec«/w;  Belief  Act    (I  of    1877),    s.    42^ 
Consequential      Belief — Civil        Procedure      Code^ 
8.  283.     In  a   suit   under   Civil    Procedure    Code, 
s.  283,  for  a  declaration  that  the  sale  to  defendant 
No.  2  of  certain   land   in    execution    of  a   decree 
was  invalid,  it  appeared  that  the  land  had  been 
attached  in  execution  of  a  decree  obtained  by  de- 
fendant  No.  2  against  defendant  No.  1,  who  held 
it  as  the  plaintiff's  tenants,  that  the  plaintiff  had 
intervened    unsuccessfully    in    the    execution-pro- 
ceedings and  had  been  referred  to  a  regular    suit, 
and    that    the  land  had  been  brought  to  sale  and 
purchased  by  defendant  No.  2  who  was  now  in 
possession.     Hdd,  that  the  suit  was  not  maintain- 
able for  want  of  a  prayer  for  possession.     Kun- 
HiAMMA  V.  KuNHUNNi     .  I.  L.  R.  16  Mad.  140 

54.  Mere    possession    on    the 

one    side    and   unjustifiable  dispossession 

on  the  other— ^;;ecj/ic    Belief  Act    {I    of    1877), 
*•    42 — Bight   of   the   possessor   dispossessed   bp   a 
wrong-doer,    as    against    the    latter — Injunction — 
WaJcf.     Lawful    possession    of    land    is    sufficient 
evidence  of  right  as  owner  as  against  a^person  who 
has  no  title  whatever,  and  who  is  a  mere  trespasser. 
The  former  can  obtain  a  declaratory  decree  and  an 
injunction  restraining  the  wrong-doer.     In  such  a 
suit  the  defence  was  that  the  land  was  wakf,  and 
the  defendant  mutwalli  of  it.     Both  Courts  found 
that  the  plaintiff  was  in  possession  as  purchaser 
from  some  of  those  who  were  entitled  to  sell.     But 
the  first  Court  did  not  find  a  fact  which  the  Appel- 
late Court  found,  viz.,  that  the  property  had  been 
constituted    wakf.     Both    Courts,    however,    con- 


55.  -- 


-Suit  by  person  in  possession 


for  declaration  of  title — Burden  of  proof — Fail- 
ure of  plaintiff  or  defendant  to  prove  title — Effect 
of  plaintiff^s  possession — Specific  Relief  Act  (/  of 
1877),  s.  42.  The  plaintiff,  who  was  in  possession  o  f 
certain  land,  sued  for  a  declaration  that  the  defend  - 
ant  had  no  title  to  it,  and  that  it  belonged  to  him  . 
The  plaint  also  contained  a  prayer  for  general  relief. 
At  the  trial,  both  plaintiff  and  defendant  failed  to 
prove  any  title  to  the  land,  but  the  plaintiff  proved 
that  he  had  been  for  ten  years  in  possession  and 
had  built  a  shed  on  it.  Held,  that  no  declaration 
of  the  plaintiff's  title  could  be  made ;  but  held,  on 
the  authority  of  Ismail  Ariff  v.  Mohomed  Ohoustf 
I.  L.  R.  20  Calc.  834  ;  L.  R.  20  I.  A.  99,  that  the 
plaintiff  was  lawfully  entitled  to  the  land  and  to 
the  shed  thereon.  Ganoaram  Chtmna  Patel  v. 
Secretary  of  State  for  India 

I.  L.  R.  20  Bom.  798 


56. 


Objection  that  consequen- 


tial relief  is  available— Spect/Kc  Relief  Act  (/  of 
1877),  8.  42 — Objection  raised  for  first  time  on 
appeal.  The  plaintiff,  as  heir  to  her  husband 
brought  a  suit,  in  which  Government  was  not  repre- 
sented, for  a  declaration  of  the  title  to  a  quarter 
share  of  the  jenmi  value  of  land  taken  up  under  the 
Land  Acquisition  Act.  Held,  that  the  suit  for  a 
declaration  only  was  maintainable.  Even  aa- 
suming  that  the  plaintiff  was  able  and  called  upon 
in  this  case  to  ask  for  further  relief,  held,  following 
the  decision  in  Limba  bin  Krishna  v.  Rama  bin 
Pimplu,  I.  L.  R.  13  Bom.  548,  that  the  suit  should 
not  be  dismissed  on  this  ground,  the  objection  not 
having  been  raised  in  either  of  the  lower  Courts. 
Chomu   v.    Umma     .         .     I.  L.  R.  14  Mad.  48 

57.  . Consequential  relief— 5pec»- 

/ic  Relief  Act  (/  of  1877),  ss.  42,  56--Amendmenl  of 
plaint  on  appeal— Raising  fresh  isstie  on  appeal. 
The  plaintiff  obtained  a  decree  in  a  suit  in  which  he 
averred  that  he  was  entitled  to  the  office  of  Sheik  of 
Kallai  and  to  certain  properties  attached  thereto, 
and  prayed  for  a  declaration  that  the  defendant  had 
no  right  either  to  the  office  of  Sheik  or  to  the  pro- 
jierties  in  question,  for  an  injunction  restraining 
him  from  interfering  with  the  properties  or  doing 
anything  in  any  way  inconsistent  with  the  plaintiff's 
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•right  to  the  office,  and  for  further  and  other 
•relief.  It  appeared  on  the  evidence  for  the  defence, 
that  the  defendant  was  in  possession  of  part  of  the 
property,  but  no  issue  had  been  framed  as  to  the 
maintainability  of  the  suit  under  the  last  clause  of 
the  Specific  Relief  Act,  s.  42.  Held  (on  appeal  by  the 
defendant)  that  the  Court  of  first  instance  should 
take  evidence  and  try  an  issue  specifically  directed 
■to  this  question.  It  having  appeared  on  the  evi- 
dence recorded  on  that  issue  that  the  defendant 
was  substantially  in  possession  of  the  office  of  Sheik 
and  of  its  emoluments,  held,  that  the  suit  was  not 
maintainable,  although  an  injunction  was  asked  for 
as  relief  consequential  on  the  declaration.  The 
plaintiff  was  permitted  to  pay  additional  stamp 
duty  and  amend  the  plaint  by  adding  a  prayer 
for  possession.     Abdulkadab  v.  Mahomed 

I.  L.  R.  15  Mad.  15 


58. 


Specific     Relief 


Act  {I  of  1877),  s.  42— Civil  Procedure  Code,  s.  53— 
Amendment  of  plaint  on  appeal.  A  karar  was  exe- 
cuted by  members  of  two  Malabar  tarwads,  by 
which  the  tarwad  of  the  plaintiffs  and  defendants 
Nos.  1  and  2  was  amalgamated  with  that  of  which 
defendant  No.  3  was  a  karnavan ;  part  of  the  pro- 
perty of  the  plaintiff's  branch  was  in  the  possession 
of  defendants  Nos.  1  and  3,  and  part  of  it  was  held 
1  under  demises  from  defendant  No.  3.  The  plaint- 
iffs sued  for  a  declaration  of  their  title  to  this  pro- 
perty and  for  a  declaration  that  the  karar  was  not 
binding  on  them.  An  issue  was  framed  on  the 
question  whether  the  suit  was  maintainable  for 
want  of  a  prayer  for  all  relief  consequential  on 
these  declarations.  Held,  (i)  that  the  suit  was  not 
maintainable  for  want  of  a  prayer  for  possession 
of  the  lands  under  demise ;  (ii)  that  the  plaintiffs 
should  not  be  permitted  to  amend  the  plaint 
on  appeal  by  the  addition  of  such  a  prayer. 
Narayana  v.  Shankunni    I.  L.  R.  15  Mad.  255 


59. 


Suit  for  a  mere 
without    consequential   relief — 


•  declaration    of    title 

Specific  Relief  Act  {I  of  1877),  s.  42 — Injunction 
— Amendment  of  plaint.  The  plaintiff  sued  for  a 
declaration  that  he  was  entitled  to  succeed,  on  his 
father's  death,  to  a  talukhdari  estate,  to  the  ex- 
clusion of  defendant  No.  1,  who,  he  alleged,  was  a 
supposititious  child  set  up  by  his  step-mother  to 
defeat  the  plaintiff's  right  of  inheritance.  It 
appeared  that  defendant  No.  1  had  obtained  a 
■decree  against  the  plaintiff's  father,  establishing 
his  legitimacy  and  declaring  him  entitled  to  receive 
maintenance  out  of  the  estate  in  question.  In  ac- 
cordance with  this  decree,  the  talukhdari  settle- 
ment officer  (defendant  No.  2),  who  was  in  manage- 
ment of  the  estate  under  Act  XXI  of  1881,  paid 
defendant  No.  1  an  allowance  of  R200  a  month 
on  account  of  his  maintenance.  The  plaintiff 
alleged  that  the  payment  to  defendant  No.  1  was 
illegal  and  wrongful,  but  he  did  not  ask  for  an  in- 
junction restraining  him  from  receiving  the  allow- 


DECIiARATORY  DECREE,  SUIT  POIU- 

contd. 
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ance.  The  defendants  contended  that  the  suit 
was  not  maintainable  because  the  plaintiff  had 
sued  for  a  mere  declaration  of  title  without  asking 
for  consequential  relief.  Held  (Candy,  J.,  doubt- 
ing), that  the  suit  was  barred  under  s.  42  of  the  Speci  - 
fie  Relief  Act,  as  the  plaintiff  had  omitted  to  seek 
the  relief  of  an  injunction  against  defendant  No.  1 , 
restraining  him  from  receiving  future  payment  of 
maintenance.  Held,  further,  that  plaintiff  was 
at  liberty  to  amend  his  plaint  by  praying  for  an 
injunction  as  against  both-  defendants.  Sakdar- 
siNGJi  V.  Ganapatsingji  .    I.  L.  R.  14  Bom.  395 


60. 


Executor     or   administra- 


tor of  a  shareholder,  rights  of— Specific  Re- 
lief Act  {I  of  1877),  s.  42—  "  Holding  a  share," 
Meaning  of — Agreement,  Construction  of — Objec- 
tion taken  for  first  time  in  appeal.  Prior  to  the 
year  1863,  W  W  carried  on  an  extensive  timber 
trade  in  Burma.  In  that  year  the  defendant 
company  was  formed  for  the  purpose  of  taking 
over  the  business  from  him  together  with  the  capi- 
tal and  assets  engaged  therein.  The  nominal 
capital  of  the  company  was  R25,00,000,  divided 
into  one  thousand  shares  of  R2,500  each.  On  the 
22nd  July  1864,  an  agreement  carrying  out  the 
above  object  was  executed  between  W  W  and  the 
defendant  company.  This  agreement  set  forth 
the  assets  and  property  to  be  transferred,  and 
classified  them  as  (a)  "  fixed  assets,"  which  con- 
sisted of  immoveable  property,  buildings,  etc., 
valued  at  R2,76,000  or  thereabouts  ;  and  (6)  assets 
other  than  fixed  assets  which  consisted  of  what 
was  called  "  forest  operations,"  and  of  valuable 
contracts,  rights,  and  concessions  from  the  King 
of  Burma,  etc.  The  agreement  further  specified 
the  consideration  to  be  paid  to  If  If  for  each  of 
these  classes  of  assets.  For  the  "  fixed  assets  "  he 
was  (under  the  12th  clause  of  the  agreement)  to 
receive  one  hundred  fully  paid-up  shares  of  the 
Company.  That  clause  contained  certain  pro- 
visions as  to  the  payment  of  the  ordinary  divi- 
dend upon  those  shares,  and  concluded  ^^  ith  a  pro- 
vision that  the  directors  of  the  company  should 
not  be  bound  to  consent  to  or  to  recognise  as  valid 
any  assignment  made  by  Tf  W,  his  executors  or 
administrators  of  the  shares,  or  any  of  them,  with- 
in five  years  from  the  date  of  the  registration  of  the 
company.  For  the  remaining  assets  it  was  pro- 
vided by  the  13th  clause  of  the  agreement  that 
Tf  W,  his  executors  or  administrators,  should  be 
entitled,  so  long  as  he  or  they  should  hold  the 
hundred  shares,  to  an  extra  preferential  dividend, 
payable  out  of  such  surplus  net  profits  as  might  re- 
main in  any  year  after  paying  a  dividend  of  twelve 
per  cent,  on  all  the  shares  of  the  company,  including 
the  said  hundred  shares,  and  after  setting  apart  an 
amount  (left  to  the  discretion  of  the  directors) 
for  the  reserve  fund.  The  said  extra  or  prefer- 
ential dividend  was  to  be  one-third  of  such  surplus 
net  profits.    The  said  13th  clause  also  provided  that. 
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if  IF  TT  died  within  the  above  stated  period  of 
five  years,  his  executors  or  administrators  should 
not  be  entitled  to  the  said  extra  or  preferential 
dividend  after  the  expiration  of  the  said  period, 
notwithstanding  they  might  continue  to  hold  the 
said  shares.  Subsequently  to  the  execution  of  this 
agreement,  the  business  and  assets  were  transferred 
to  the  company  by  W  W,  and  one  hundred  fully 
paid-up  shares  were  duly  allotted  to  him  under 
el.  12,  and  his  name  was  entered  on  the  register 
of  shareholders.  In  1888,  W  IF,  then  domiciled 
in  England,  died.  By  his  will  he  appointed  his 
three  brothers— i2  W,  L  A  W,  and  A  F  Tf— his 
executors,  and  he  directed  that  his  executors  should 
hold  the  said  shares  and  aU  his  interest  therein 
and  attached  to  the  holding  thereof  upon  trust  for 
such  of  his  said  brothers  as  might  survive  him,  if 
more  than  one,  as  joint  tenants.  B  W  died  in  the 
testator's  hfetime,  and  only  A  F  W  proved  the 
will.  On  the  27th  September  1888,  letters  of 
administration,  with  the  will  annexed,  were  granted 
by  the  High  Court  of  Bombay  to  the  plaintiff  in 
this  suit  {F  Y  8)  as  attorney  for  the  said  executor 
A  F  W.  On  the  29th  September  1889,  the  said 
letters  of  administration  were  produced  to,  and 
registered  with,  the  defendant  company.  The 
hundred  shares  continued  to  stand  in  the  testator's 
name  in  the  register  of  shareholders.  In  a  parallel 
column  in  the  register,  under  the  heading  ,  "  Re- 
marks," the  following  entry  was  made  : — "  Ad- 
ministration in  India  to  the  estate  of  If  IF  has  been 
granted  to  Mr.  F  Y  S  &8  attorney  for  A  F  W." 
Save  for  this  entry,  the  register  remained  unaltered 
after  the  testator's  death.  The  plaintiff  now  sued 
to  have  it  declared  that  cl.  13  of  the  agreement 
was  still  in  operation,  and  that,  as  such  adminis- 
trator as  aforesaid,  he  was  entitled  to  the  extra  or 
preferential  dividend  payable  on  the  said  one  hun- 
dred shares  if  and  when  there  should  be  sufficient 
net  profits  to  allow  payments  thereof  under  the 
said  clause.  The  company  disputed  the  plaintiff's 
claim.  They  contended  that  A  F  W,  the  proving 
executor  of  the  testator's  will,  had  ceased  to  hold 
the  shares  as  executor,  and  was  holding  them  as 
trustee  under  the  specific  bequest  in  the  will,  and 
that  he  was  only  entitled  to  the  preferential  divi- 
dends if,  at  the  time  when  such  dividends  were 
declared,  he  was  holding  the  shares  in  the  capacity 
of  executor  and  as  an  undistributed  part  of  the 
testator's  estate.  They  insisted  that  the  plaintiff 
should  prove  that  he  so  held  the  shares  before 
he  could  be  entitled  to  the  declaration  sought 
for.  The  executor  was  examined  in  England 
on  commission.  He  deposed  that  the  estate  had 
been  got  in,  and  the  debts  paid  ;  that  the  estate  had 
not  been  divided,  because  it  would  not  be  in 
accordance  with  the  private  wishes  of  the  testator 
which  they  (i.e.,  he  and  his  brother  LAW)  were 
aware  of  ;  that  apart  from  these  private  wishes, 
there  was  no  reason  why  the  estate  should  not 
be  divided  between  his  brother  and  himself.  Held, 
by   Faekan,    J.,    and    by    the    Court  of    appeal, 
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that  the  plaintiff  was  entitled  to  the  declaration 
sought  for.  The  executor  or  his  attorney  (the 
plaintiff)  was  still  the  registered  holder  of  the  shares, 
and  under  cl.  13  of  the  agreement  it  was  intended 
that  W.  IT,  his  executors  or  administrators,  should 
be  entitled  to  the  extra  dividend  so  long  as  he  or 
they  should  be  registered  holder  or  holders  of  the 
shares,  without  reference  to  the  beneficial  interest 
therein.  There  was  nothing  to  be  found  in  the 
agreement,  express  or  implied,  showing  the  inten- 
tion of  the  parties  to  regard  anythuig  but  the  legali 
holding,  and  to  go  beyond  that  holding  would  vir- 
tually be  to  add  a  new  term  to  the  agreement. 
On  appeal,  the  defendants  contended  that  the  Court 
would  not  make  a  declaratory  decree  with  regard 
to  a  right  which  (as  in  the  present  case)  was  future 
and  contingent,  there  being  no  fund  actually  in 
existence,  when  the  suit  was  brought,  from  which 
a  preferential  dividend  could  be  claimed,  and  no 
certainty  that  there  ever  would  be  such  a  fund. 
Held  by  the  Court  of  appeal,  that  the  present  case 
was  one  in  which,  in  the  interests  of  both  parties, 
the  Court,  in  the  exercise  of  a  sound  discretion,, 
should  make  a  declaration  as  to  the  right  in  ques- 
tion. The  right  was  existent,  and  although  the 
exercise  of  it  was  undoubtedly  contingent  on 
there  being  a  balance  of  profits  as  contemplated 
by  cl.  13  of  the  agreement,  the  very  nature  of  the 
agreement  assumed  that  there  might,  and  probably 
would,  be  such  a  balance,  and  a  large  sum  had  been 
already  applied  towards  the  dividend  in  question. 
Further,  it  was  intended  that  the  directors  should 
exercise  their  discretion  as  to  the  amount  to  be 
carried  to  the  reserve  fund,  upon  which  the  balance 
of  profit  available  for  the  preferential  dividend 
depended.  It  was  therefore,  from  the  very  nature 
of  the  case,  important  that  the  directors  should 
know  for  certain  whether  the  right  to  a  pre- 
ferential dividend  was  still  in  existence  as  con- 
tended by  the  plaintiff,  or  had  ccme  to  an  end. 
The  circumstance,  moreover,  that  the  objection 
had  been  taken  for  the  first  time  on  appeal  would 
by  itself  be  fatal  to  it.  Bombay-Bubmah 
Trading  Corporation  v.  Smith 

I.  li.  R/17  Bom.  197 


eL 


Constructive  possession- 


Specific  Belief  Act  {I  of  1S77),  s.  42— Civil   Proce- 
dure Code,  1882,  s.  319.     In  a  suit  for  declaration 
of  the  plaintiff's  title  to  certain  land,  no  prayer  for 
possession   was  contained   in   the  plaint.     It  ap- 
peared that  the  land  in  question  had  been  given  to- 
the  plaintiff  by  his  father,  and  had  subsequently 
been  attached  and  brought  to  sale  in  execution  of 
a  decree  against  the  plaintiff's  father,  and  had  been 
purchased  by  the  defendants  who  were  put  into* 
constructive  possession  under  the  Civil  Procedure- 
Code,  s.  319,  the  land  being  in  the  actual  posscFsion- 
of  tenants.     Held,  that  the  suit  for  a   declaration 
merely  was  not  maintainable  under  the    Specific 
Relief    Act,    s.    42.     Krishnabhupati     Devtt    v. 
Ramamxtrti  Pantflu     .     L  Li.  R.  18  Mad.  405 
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62. 


Consequential  relief— ^^ect- 


fic  Belief  Act  {I  of  1877),  s.  42.  At  a  sale  in  exe- 
cution of  a  decree  against  the  plaintiffs,  the  pleader 
who  had  acted  for  the  plaintiffs  purchased  their  pro- 
perty with  his  own  money,  but  in  the  name  of  his 
mohurrir,  and  for  a  very  inadequate  sum.  The 
plaintiffs  thereupon  brought  a  suit  against  the  de- 
fendants (the  pleader  and  his  mohurrir)  for  a  de- 
claration that  the  pleader-defendant,  in  so  purchas- 
ing, was  a  trustee  on  their  behalf,  for  an  order  di- 
recting the  defendants  to  reconvey  the  property  to 
the  plaintiffs,  and  for  other  relief.  At  the  time  of 
filing  the  suit,  possession  of  the  land  sold  had  not 
been  given  to  any  body.  Held,  that  s.  42  of  the 
Specific  Relief  Act  (I  of  1877)  was  no  bar  to  the  suit, 
as  being  one  merely  for  a  declaratory  decree  without 
consequential  relief.  Aghoee  Nath  Chackek- 
RUTTY  V.  Ram  Chuen  Chackeebutty 

I.  li.  R.  23  Calc.  805 


63. 


Suit  for  a  declaration   that 


plantifFs*  interests  are  not  affected  by  sale 
in  execution  of  decree — Specific  Relief  Act 
{I  of  1877),  s.  42— Further  relief.  The  plaintiffs 
were  purchasers  at  a  sale  held  in  execution  of  a 
decree  for  money,  and  had  obtained  possession. 
Before  that  decree  had  been  executed,  the  property 
in  question  was  mortgaged  to  two  other  persons. 
After  the  purchase  by  the  plaintiffs,  the  mortgagees 
•with  knowledge  of  the  auction-purchasers'  rights 
brought  a  suit  for  sale  upon  their  mortgage  wdth- 
put  making  the  former  auction-purchasers  parties. 
They  obtained  a  decree,  and  brought  the  mort- 
gaged property  to  sale,  and  it  was  purchased  by 
N  S  and  another.  The  former  auction-purchasers 
thereupon  sued  the  purchasers  under  the  decree 
upon  the  mortgage  for  a  declaration  that  they  and 
their  interests  were  not  affected  by  the  suit  for  sale 
and  by  the  decree  for  sale  and  the  sale  in  execution 
of  that  decree.  Held,  that  the  plaintiffs  in  that  suit 
were  not  bound  either  to  tender  the  mortgage- 
money,  or  to  offer  to  redeem,  or  to  frame  their  suit 
as  a  suit  for  redemption,  and  that  their  not  having 
done  so  did  not  deprive  them  of  their  right  to  a 
declaration.  Bhawani  Prasad  v.  Kallu,  I.  L.  B. 
17  All.  537,  referred  to.  Nathtj  Singh  v.  Gtjmaki 
Singh  .         .         .  I.  L.  R.  18  All.  320 


64. 


Right  to    sue  for  Aec\a,VB^ 


tion— Specific  Belief  Act  {I  of  1877),  s.  42- 
Mortgage — Code  of  Civil  Procedure,  1882,  s.  287. 
D  mortgaged  certain  property  to  plaintiff. 
After  i)'s  death,  plaintiff  obtained  a  decree  for 
recovery  of  his  debt  by  sale  of  the  mortgaged  pro- 
perty. Before  the  property  was  advertised  for  sale, 
the  defendants,  who  were  D's  brothers,  objected 
under  s.  287  of  the  Code  of  Civil  Procedure  Act 
(XIV  of  1882),  ctlleging  that  D  was  riot  the  sole 
owner  of  the  property  ;  that  they  were  joint  owners 
with  him  ;  that  they  had  set  aside  the  property  for 
religious  purposes ;  and  that  D  had  no  right  to 
mortgage    it.     The    Court    executing    the    decree 


DECLARATORY  DECREE,  SUIT  FOR— 
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thereupon  ordered  that  the  applicants'  (defendants') 
claim  should  be  notified  in  the  proclamation  of  sale. 
Plaintiff  then  filed  a  suit  against  the  defendants ^ 
praying  for  a  declaration  that  the  property  be- 
longed to  D  exclusively,  and  the  defendants 
had  no  right  or  interest  in  it.  Held,  that,  under 
s.  42  of  the  Specific  Relief  Act  (I  of  1877),  the 
plaintiff  was  entitled  to  the  declaration  prayed  for. 
Plaintiff  having  himself  purchased  the  property 
after  this  claim  for  declaration  had  been  allowed 
by  the  Subordinate  Judge,  it  was  contended  that 
he  was  not  entitled  any  longer  to  a  declaratory 
decree.  Held,  that  the  change  of  circumstances 
brought  about  by  the  plaintiff  himself  purchasing 
the  property  did  not  take  away  the  right  to  sue^ 
which  had  already  accrued  to  him.  Govinda  v. 
Perumdevi,  I.  L.  B.  12  Mad.  136,  referred  to.. 
Wamaneao   Damodar   v.    Rustomji   Edalji 

I.  L.  R.  21  Bom.  701 


1. 


6.  ENDOWMENTS. 
Suit  to  eject    one    claiming 


to  be  the  jheer  of  a  muth — Specific  Belief  Act 
{I  of  1877),  s.  42 — Consequential  relief.  Three 
disciples  of  a  muth  brought  a  suit,  alleging  that  the 
defendant  was  in  possession  of  the  muth  under  a 
false  claim  of  title  as  the  successor  to  the  late  jheer. 
and  praying  that  it  be  declared  that  he  was  not  the 
duly  appointed  successor  to  the  late  jheer,  and  that 
an  appointment  to  the  vacant  office  of  jheer  be 
made  by  the  Court,  but  no  consequential  relief 
was  asked  for.  Held,  that  the  suit  was  not  main- 
tainable for  the  reason  that  relief  consequential- 
on  the  declaration  sought  under  s.  42  of  the  Speci- 
fic Relief  Act  was  not  asked  for.  Strinivasa 
Ayyangak  v.  Steinivasa  Swami 

I.  L,  R.  16  Mad.  31 


2. 


Suit  by  trustees  for  a  decla- 


ration that  an  appointment  to  the  ofBce  of 
pattamali  "was  invalid — Specific  Belief  Act 
{I  of  1877),  s.  42 — Omission  to  ask  for  consequen- 
tial relief — Custody  hy  pattamali  of  articles  belong  - 
ing  to  temple — Possession  by  trustees  not  divested 
where  pattamali  was  acting  in  the  capacity  of  a  mere 
servant — Maintainability  of  suit  without  prayer  for 
consequential  relief.  Some  of  the  trustees  of  a 
temple  having  sued  others  for  a  declaration  that  an 
appointment  by  the  latter  of  a  person  to  the  office 
of  pattamali  was  invalid  it  was  objected  by  the 
defendants  that,  even  if  the  allegation  were  true, 
the  suit  must  fail,  as  the  pattamali  (who  was  also 
impleaded  as  a  defendant)  had  taken  charge  of  docu- 
ments and  jewels  belonging  to  the  temple,  and 
consequential  relief  should  have  been  prayed  for. 
The  plaint  was  accordingly  amended,  but  the  Dis- 
trict Court,  whilst  holding  that  the  appointment 
0^  the  pattamali  was  invalid,  dismissed  the  suit 
on  the  ground  that  the  amendment  had  been  made^ 
after  the  lapse  of  the  period  of  limitation.     Held,.. 
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ithat  the  suit  for  a  declaration  would  lie  without 
consequential  relief  being  prayed  for,  inasmuch 
as  its  object  was  not  to  establish  any  legal  character 
or  any  right  to  any  property  in  the  plaintiffs,  but 
was  in  effect  to  have  an  act  done  by  the  other  trustees 
in  contravention  of  duty  declared  null  and  void. 
Even  if  s.  42  of  the  Specific  Relief  Act  applied 
to  such  a  decree,  which  was  doubtful,  no  further 
relief  than  the  declaration  was  necessary,  as  the 
custody  of  the  documents  and  jewels  by  the  patta- 
mali  was  merely  that  of  a  servant  under  the  trustees, 
with  whom  the  possession  in  fact  and  in  law  re- 
mained. There  was  therefore  nothing  of  which 
delivery  could  be  sought  from  the  possession  of  the 
pattamali  and  no  question  of  limitation  arose. 
Janabdana  Shetti  Govindarajan  v.  Badava 
Shetti  Giri       .         .        I.  L.  R.  23  Mad.  385 


3. 


Civil      Procedure 


'Code  {Act  XIV  of  1882),  s.   539— Suit  for  decla- 
ration that   the  defendants   were  not  dharmakartas 
of  certain  temples,  and  for  the  appointment  of  trustees 
— No   cViim   for   temple    property — Specific   Belief 
Act  {I  of  1877),  s.  42 — Maintainability.     A  suit  for 
the  appointment  of  new  trustees  to  a  temple,  on 
the  ground  that  the  defendants  are  not  the  lawful 
trustees  and  that  the  trusteeships  are  therefore 
vacant,  is  a  suit  under  s.  539  (a)  of  the  Code  of 
-Civil   Procedure,    being   comprised   in   the   words 
*'  whenever  the  direction  of  the  Court  is  deemed 
necessary  for  the  administration  of  such  trust." 
Bishen  Chand  Esawut  v.  Syed  Nadir  Hossein,  L.   B. 
15  1.  A.  10,  relied  on.     Such  a  suit  is  not   invalid 
under  s.  42  of  the  Spicific  Relief  Act,  by  reason  of 
the  fact  that  no  consequential  relief  is    claimed 
even  if  there  be  temple  properties  in  the  possession 
of  the  defendants  as  dharmakartas.     Where  a  suit 
is  maintainable  under  s.  539  of  the  Code  of  Civil 
Procedure,  and  the  plaint  seeks  the  relief  specified 
in  that  section,  s.  42  of  the  Specific  Relief  Act  does 
not    apply.     Strinivasa    Ayyangar    v.     Strinivasa 
Swami,  I.  L.  B.   16  Mad.   31,  distinguished.     New 
trustees  appointed  under  cl.  (a)  of  s.  539  of  the  Code 
of  CivU  Procedure  Avill   be  entitled    to     demand 
possession  of  the  temple  properties  from  the  de- 
fendants in  the  suit  whose  title  to  administer  the 
trust  has  been  negatived  by  the  decree,  and,  if  such 
possession  be  not  given,  will  be  entitled  to  bring  a 
suit  to  eject  them  from  the  temple  and  its  endow- 
ments.    Neti  Rama  Jogiah  v.  Venkata  Charulu 
(1902).         .         .         .    I.  L.  R.  26  Mad.  450 

^7.  ERRORS    IN   DEMARCATION,  lANDTSUR- 
VEY  OF  LANDS.J 

1. Alteration      of      boundary 

line — Civil  Procedure  Code,  1859,  s.  15— Discre- 
tion of  Court.  Under  s.  15  of  Act  VIII  of  1859,  it  is 
discretionary  with  the  Court  whether  it  will  make  a 
declaratory  decree  or  not.  In  a  suit  brought  for 
confirmation  of  possession  by  a  declaration  of  right 
and  determination  of  boundaries  in  respect  of  cer- 
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tain  land  of  which  the  plaintiff  was  in  possession, 
by  setting  aside  a  new  thakbust  map,  prepared  by 
the  Deputy  Collector,  and  a  proceeding  before  that 
officer  to  which  the  plaintiff  was  no  party, the  plaint- 
iff  not  having  gone  before  the  Deputy  Collector 
and  pointed  out  to  him  the  grounds  upon  which  he 
contended  the  map  was  not  correct :  Held,  that  the 
plaintiff  ought  not  to  have  a  declaratory  decree. 
MoTEE  Lall  v.  Bhoop  Singh  Bahadoor 

2  Ind.  Jur.  N.  S.  245  :  8  W.  R.  64 


2. 

Court — Hostile 


Discretion         of 
for     declaratory 


acts.      In    suits    ^ 

decrees  under  s.  15,  Act  VIII  of  1859,  it  is  entirely 
in  the  discretion  of  the  Court  to  grant  or  to  with- 
hold relief,  and  each  case  must  be  judged  by  its  own 
particular  circumstances.  Where  parties  in  posses- 
sion of  certain  lands  sued  for  a  declaration  of  title, 
not  only  on  the  allegation  that  defendant  had  caused 
a  demarcation  to  be  made  behind  their  back,  annex- 
ing a  slice  of  their  lands  to  defendant's  estate,  but 
had  also,  under  colour  of  this  proceeding,  sued 
plaintiff's  tenants  for  rent  'under  Act  X,  and  pro- 
ceeded against  them  to  enforce  a  measurement 
under  Act  VI  (Bengal)  of  1862,  it  was  held  that 
acts  had  been  done  hostile  and  obviously  injuri- 
ous to  the  plamtiffs,  and  that  the  suit  would  lie. 
Puree  Jan  Khatoon  v.  Bykunt  Chunder 
Chuckerbutty        ...        8  W.  R.  380 

3.        _ —   Suit    to    declare 

boundary  line  arbitrary— Prohibition  by  Oovern- 
ment  of  zamindari  rights.  '\Held  by  Phear,  J.,  that 
where  Government  wrongfully  draws  a  boundary 
]  ine  cutting  off  a  portion  of  an  estate  settled  with  a 
zamindar*8  ancestors,  and  forbids  his  enjoyment  of 
zamindari  rights  beyond  such  line,  a  cause  of  action 
is  constituted  upon  which  the  zamindar  cjtn  sue  for 
a  declaration  of  right  under  s.  15,  Act  VllI  of  1859. 
Government   v.    Rajkishen   Singh 

0  W.  R.  426 

4.  Fraudulent  and  collusive 
Survey  proceedings— Cau«e  of  action.  The 
plaint  in  this  case  having  disclosed  that  cei-tain 
thakbust  proceedings  were  carried  on  by  defendants 
in  collusion  with  their  co-sharer,  and  in  fraud  of  the 
plaintiff  :  Held,  that  the  plaintiff  had  made  out  a 
sufficient  cause  of  action  for  a  declaratory  decree 
under  s.  15  Act  VIII  of  1859.  Brommo  Moybb 
Debia  Chowdhbain  v.  Koomodinek  Kant  Banbr- 
jee.  Buroda  Kant  Banerjee  v.  Koomodinee 
Kant  Banerjee       ...      17  W.  R.  467 

5.  Allegation  of  error  in  Sur- 
vey map — Cause  of  action — Suit  to  set  aside 
survey  proceedings.  Plaintiff  having  sued  as  the 
shebait  of  certain  lands  in  defendant's  talukh,  alleg- 
ing  that  they  belonged  to  his  lakhiraj  debutter,  and 
asking  to  have  a  thak  demarcation  amended  and 
his  right  declared,  it  was  held  that,  as  plaintiff 
had  been  present  at  the  survey  proceedings  which 
were  his  own  act,  he  had  no  cause  of     action. 
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SOOPUKHINA      ChOWDHEAIN 
MOJOOMDAR 

6. 


ISSTJR     CbUKDEB. 

.     12  W.  R.  25 

Suit  for  lands 
urongUj  marked  on  survey  ma'p.  A  suit  will  lie  for 
a,  declaration  of  title  to  certain  lands  which  have 
been  erroneously  marked  on  the  survey  map  as 
belonging  to  the  defendant.  Shib  Jaton  Roy 
V.  Panchanan  Bose 

3  B.  L.  R.  Ap.  55  :  11  W.  R.  466 


7. 


Thakhust 


map 
Where 


Omission  of  allegation  of  injury  or    loss 

a  plaint  in  a  suit  for  declaration  of  title  merely 
alleged  that  a  certain  thakbust  map  was  erroneous, 
and  did  not  state  that  any  injury  had  occurred  to 
the  plaintiff  in  consequence  of  the  error,  the  plaint 
was  held  to  disclose  no  cause  of  action.  Pban 
Bandhu  Chatteejee  v.  Madhusudan  Patra 

13  B.  L.  R.  Ap.  12 

s.c.  Ram  Bundhoo    Chatterjee    v.    Mudhoo 
SooDUN  Patra     .         .         .  21 W.  R.  134 

8. Alteration  in    Survey  map 

— Cause  of  action.  A  suit  for  a  declaration  of  title 
to  certain  lands  which  the  defendants  had  caused  to 
be  demarcated  in  the  survey  maps  as  a  part  of  their 
talukhs  without  the  knowledge  and  in  fraud  of  the 
plaintiff,  was  held  to  disclose  a  sufficient  cause  of 
action.  Promothonath  Roy  v.  Poorno  Chunder 
Banerjee      .         .         .         .         11 W.  R.  543 


9. 


Causing     altera- 


tion in  mape — Hostile  act — Cause  of  action.  Where, 
on  the  occasion  of  the  batwarra  of  a  zamindari, 
the  proprietors  of  an  outside  talukhi  interfered 
and  caused  the  Collector  to  exclude  certain  land  of 
an  ousut  talukh  from  the  maps  and  records  then 
made,  without  opposition  from  the  shikmi  talukh- 
dars,  it  was  held  that  their  conduct  amounted  to 
making  evidence  which  might  eventually  be  used 
adversely  to  the  rights  of  the  ousut  talukhdars, 
who,  therefore,  had  a  cause  of  action  against  them 
justifying  a  suit  for  a  declaratory  title.  Obhoya 
Churn  Simlye  v.  Mohesh  Chtjnder  D.ass 

23  W.  R.  22 


10. 


Suit  to     declare 
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action.  The  fact  of  joint  property  standing  on  the 
Collector's  register  in  the  name  of  the  elder  brother 
is  no  slur  on  the  younger,  and  no  ground  for  a  suit 
on  the  part  of  the  latter  for  declaration  of  title. 
Gopee  Lall  v.   Bhugwan  Doss  .     12  W.  R.  7 


survey  maps  incorrect — Alteration  hy  misrepresenta- 
tion of  defendant.  In  a  suit  for  a  decree  declar- 
ing certain  survey  maps  to  be  incorrect  on  the 
ground  of  their  having  been  altered  on  an  incorrect 
representation  by  the  defendants  of  their  bound- 
aries, where  it  was  found  that  plaintiff  had  always 
been  in  possession,  and  no  infringement  of  her  right 
had  taken  place  :  Held,  that  there  was  no  cause  of 
action.  Jardine,  Skinner  &  Co,  v.  Shurno 
MoYEE         .         .         .  24W.  R.  215 

8.  REGISTRATION     OF     NAMES     BY     COL- 
LECTOR. 

1,  Joint  property  standing  in 

one  name  in  Coileetor's  register — Cau^e  of 


2. 


Decision    of    Collector    de- 


claring right  in  partition  proceedings — 
Cause  of  action.  A  Collector's  declaration  of  the 
title  of  a  party  to  an  entire  share  of  an  estate  and 
his  action  in  dividing  the  share  for  such  party  are 
an  injury  to,  and  a  slur  upon,  another  party  claim- 
ing a  fraction  of  the  share,  and  give  him  a  sufficient 
cause  of  action.  Sheo  Pershad  Sookool  v. 
Shunkur  Sahoy         .         .         .   16  W.  R.  190- 


3. 


Estates       with 


same  name — Cause  of  action.  Defendant  having 
obtained  from  the  Collector  an  order  for  a  batwara 
of  his  share  in  a  mouzah  in  the  vicinity  of  plaintiff's 
estate,  the  latter,  after  applying  in  vain  to  the 
revenue  authorities  for  a  declaration  that  his  own 
estate  (Sheopore)  had  nothing  to  do  with  defendant's 
mouzah,  which  was  found  to  be  recorded  on  the 
towzi  with  an  alias  of  Sheopore,  brought  a  civil  suit 
for  a  declaration  of  his  own  right  to  Sheopore. 
Held,  that,  as  the  two  estates  were  separately  re- 
corded in  the  towzi  with  distinct  areas  and  sudder 
jummas,  and  as  plaintiff's  ownership  of  Sheopore 
was  not  disputed,  and  there  was  no  allegation  of  his 
lands  being  incorporated  by  the  partition  in  the- 
defendant's  estate,  plaintiff  had  no  cause  of  action.. 
Foolbashee  Kowar  v.  Arzun  Sahoo 

12  W.  R.  134 

4.  Obtaining  hostile  registra- 


tion of  name — Suit  for  declaration  of  title  and 
to  have  name  registered.  Immediately  before  the 
British  entered  Bhootan,  the  Soobah  of  Mynagorie 
gave  plaintiff  a  mourasi  pottah  of  some  jotes  of 
land,  and  shortly  after  ran  away.  After  the  Bri- 
tish entered,  the  defendants  gave  him  kabuliats^ 
and  paid  him  rent.  The  British  authorities  also 
recognized  his  rights  and  received  rents  from  him. 
'Subsequently  the  defendants  disputed  plaintiff's 
rights,  and  applied  to  the  Collector  to  have  their 
own  names  registered  as  jotedars.  Their  applica- 
tions having  been  successful,  plaintiff  sued  for  a 
declaration  of  his  title  under  the  pottah.  Held^ 
that,  as  plaintiff's  title  had  been  acknowledged 
by  the  defendants  and  recognized  by  the  British 
authorities,  he  was  entitled  to  the  declaration  sought. 
Sree  Kant  Shaha  v.  Kaltoo  Doss 

10  W.  R.  135 

Successful     opposition     to 


entry  of  names  in  Collector's  register — 
Cause  of  action.  Where  parties  relying  on  their 
title  to  certain  property  apply  to  have  their  names 
put  into  the  Collectorate  books,  and  their  applica- 
tion is  successfully  opposed  by  other  parties  claim- 
ing the  same  property  on  the  ground  of  a  conveyance 


(    3221     ) 


DIGEST  OF  CASES. 


(     3222     ) 


DECLABATOBY  DECREE,  SUIT  FOB— 

contd. 

8.   REGISTRATION  OF  NAMES  B^    COLLEC- 
TOR—cowfrf. 

-made  to  themselves,  such  opposition  constitutes 
a  good  cause  of  action  to  the  parties  first  mentioned 
if  they  have  the  right  allegad.  Rewal  Mahton 
V.  Penam  Mundar     ...         22  W.  B.  9 


6. 


Co-sharer  recorded  as    en- 


titled to  larger  share  than  he  -was  entitled 
to — Act  XI  of  1859,  s.  11 — Suit  to  declare  rights. 
In  a  suit  for  a  declaration  of  plaintiff's  title  on 
the  allegation  that  defendant,  one  of  the  sharers 
with  him  in  a  joint  estate,  had  been  recorded  under 
Act  XI  of  1859,  s.  11,  separately  in  respect  of  a 
larger  share  than  that  to  which  he  was  entitled,  it 
was  pleaded  that  the  suit  would  not  lie,  because 
plaintiff  had  not  appeared  before  the  Collector  and 
objected  to  defendant's  being  registered.  Held, 
that  by  such  omission  plaintiff  had  not  forfeited 
his  right  to  the  share  of  which  he  was  in  posses- 
sion, and  that  the  suit  was  one  in  which  it  would 
be  proper  to  make  a  declaratory  decree.  Goluck 
Chunder  v.  Ram  Huree        .       23  W.  B.  104 

Injury     to      title — Causing 


■wrongful  entry  of  name  as  proprietor — 
Cause  of  action.  In  1832  B  and  M  granted  a 
zur-i-peshgi  lease  of  a  mouzah  to  T.  Subsequently 
M  mortgaged  his  share  to  D,  L,  and  i*?.  After  this 
(in  1855),  the  defendant's  wife  purchased  Jif's 
rights  and  interests  under  a  decree  of  Court.  A 
suit  for  foreclosure  was  then  brought  by  the  three 
mortgagees  who  obtained  a  decree  in  1856.  Prior 
to  the  decree,  one  J  8,  who  had  purchased  the  in- 
terest of  8,  was  made  a  party  to  the  suit,  and  he 
sold  his  interest  to  the  plaintiff's  father  in  1861. 
The  defendant,  having  failed  in  a  suit  to  recover 
possession  of  Jf 's  share  on  the  strength  of  his  wife's 
auction  purchase,  obtained  an  ikrarnamah  from 
M'b  sons  relinquishing  in  his  favour  the  rights  they 
had  inherited  from  their  father.  He  then  applied 
to  the  Collector,  and,  in  spite  of  the  plaintiff's 
objection,  had  his  name  recorded  in  the  towzi  as 
proprietor  in  succession  to  M.  To  cancel  the  effect 
of  this  proceeding  the  plaintiff  sued  for  a  declaration 
-of  title  and  confirmation  of  possession.  HeLd^ 
that,  as  the  plaintiff  was  in  possession  and  had  been 
BO  from  the  time  of  the  conveyance  by  ./  8,  there 
was  no  necessity  for  his  taking  out  execution  of 
the  foreclosure  decree,  the  expiry  of  which, 
therefore,  could  not  deprive  him  of  his  title  to 
the  declaratary  decree  now  sought,  the  defend- 
ant's conduct  in  the  mutation  proceeding 
being  sufficient  cause  of  action.  Ablak  Ram  v. 
MoHENDRO  Pershad  Tewaree      20  W.  B.  365 


8. 


Suit  for  declaration  of  title 


to  land  and  to  have  the  revenue  register 
transferred  to  plaintiflTs  name.  Suit  to  ob- 
tain a  declaration  that  the  lands  mentioned  in  the 
plaint  formed  the  common  property  of  the  tarwad  of 
which  the  plaintiff  was  karnav^n,  and  to  have  the 
revenue  register  of  those  lands  transferred  to  the 
;plaintiff 's  name.     The  plaint  alleged  that  the  lands 
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in  question  where  the  private  acquisitions  of  three 
of  the  deceased  members  ot  the  tarwad,  of  whom 
the  last,  in  whose  name  the  lands  were  last 
assessed,  on  becoming  karnavan  of  the  tarwad, 
applied  to  the  Collector  to  have  the  registry  of 
those  lands  transferred  to  the  names  of  his  own 
nephews,  the  first  and  second  defendants  ;  that 
plaintiff  protested,  and  was  referred  to  a  civil 
suit  to  obtain  a  declaration  that  the  registry  could 
not  be  So  transferred.  Held,  on  special  appeal 
affirming  the  decree  of  the  lower  Appellate  Court, 
that  the  plaintiff  was  entitled  to  the  declaration 
sued  for,  as  it  would  enable  him  to  go  to  the 
Collector  for  substantial  relief  in  the  shape  of  the 
transfer  of  registry  to  his  name,  but  that  the  relief 
sought  for  could  not  be  granted  by  the  Court,  as 
the  revenue  authority  was  not  a  party  to  the  suit. 
Chandu  v.  Chathu  Nambiar 

I.  Ii.  B.  1  Mad.  381 

9.  ENFORCING  OR  REMOVING  LIEN  OR 
ATTACHMENT. 

1.  Mortgage  lien  not  enforced 

— Civil  Procedure  Code,  1859,  8.  15 — 8uit  to 
avoid  lien.  B  mortgaged  by  deed  certain  premises 
to  J  D,  and  at  the  same  time  delivered  to  him  title 
deeds  comprising  the  said  premises  and  also  other 
immoveable  property  of  B.  B  subsequently  be- 
came embarrassed  and  assigned  all  his  immove- 
able estate  to  trustees  for  his  creditors.  In  a  suit 
by  the  trustees  against  J  D,  alleging  that  he  had 
refused  to  permit  the  sale  by  them  of  the  immove- 
able property,  including  the  mortgaged  premises 
(they  offering  to  apply  the  proceeds  of  the  latter 
in  satisfaction  of  his  claim),  and  to  hand  over  to 
them  the  said  title  deeds,  and  praying  for  a  de- 
claration that  the  immoveable  property  other  than 
the  mortgaged  premises  was  vested  in  them  free 
of  any  lien  of  the  defendant :  Hdd^  that,  J  D  not 
having  made  any  attempt  or  taken  any  active 
measures  to  enforce  his  lien,  and  no  foundation 
having  been  laid  by  the  plaintiffs  upon  which  any 
consequential  relief  could  be  granted  by  the  Court, 
the  plaintiffs  were  not,  under  s.  15  of  the  Civil  Pro- 
cedure Code,  1859,  entitled  to  a  doclaratory  decree. 
Beattie  v.  Jetha  Dunoarsi     5  Bom.  O.  C.  152 

2. Claim  to  attached  property 

— Suit  for  declaration  of  rights  in  attacMd 
property.  An  unsuccessful  claimant  to  property 
about  to  be  sold  in  execution  of  decree  is  entitled, 
in  a  suit  brought  for  the  purpose,  to  a  declaratory 
decree  to  the  extent  of  his  rights  and  interest  in  the 
property,  notwithstanding  it  may  be  joint  family 
property,  and  that  he  asks  for  more  than  he  is  en- 
titled to.  GoLAM  Mahomed  Shah  a  v.  Mookta 
Keshee  Debee     .         .         .  7  W.   E.  161 


3. 


Suit    for    decla- 


ration of  right  in  attached  property — Consequential 
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relief.  The  plaint  in  a  suit  for  a  declaration  that 
the  plaintiff  had  a  right  of  property  and  possession 
in  a  certain  house  under  attachment,  having  for  its 
object  the  relief  of  the  house  from  attachment, 
does  seek  consequential  relief.  Motichand  Jai- 
CHAND  V.  Dadabhai  Pestanji    .     11  Bom.  186 


4. Suit  for  decla- 
ration that  property  is  not  liable  to  attachment — 
Consequential  relief.  Where  a  claimant  to  property- 
attached  in  execution  of  a  decree  intervenes,  but 
fails  to  get  the  order  of  attachment  set  aside  and  is 
compsUed  to  bring  a  suit  to  establish  his  right,  the 
discharge  of  the  order  of  attachment  cannot  pro- 
perly be  asked  for  in  such  suit.  The  intervener 
having  established  his  title  by  declaratory  decree  or 
otherwise,  should  then  carry  the  decree  to  the  Court 
by  which  the  order  of  attachment  ^as  issued,  and 
such  Court  is  bound  to  recognize  the  adjudication 
and  govern  itself  accordingly.  Narayanrav 
Damodar  DahholJcar  v.  Balkrishna  Mahadev  Gadre, 
I.  L.  R.  4  Bom.  529,  followed.  Kolasherri 
Illath  Naeainan  v.  Kolasherri  Illath  Nila- 
KANDAN  Nambudri      .        I.  L.  R.  4  Mad.  131 

5. Consequential  re- 


lief—Specific    Relief   Act   {I  of     1877),     s.    42— 
€ourt  Fees   Act  {VII  of  1870),    s.     7,    d.     viii. 
The  defendant  obtained  a  decree  against  D,  father 
of  the  plaintiffs,  for  satisfaction  of  his  debt  by  the 
sale  of  a  moiety  of  a  village  mortgaged  to  him  by 
D.     In  execution  of  it,  B  attached  the  mortgaged 
property,  the  attachment  being  made  under  s.  274 
of  the  Civil  Procedure  Code  (Act  X  of  1877),  by 
an  order  prohibiting  D  from  transferring  or  charging 
the  property  in  any  way,  and  all  persons  from  re- 
ceiving it  from  him  by  purchase,  gift,  or  otherwise. 
The  plaintiffs  thereupon  applied  for  the  removal 
of  the  attachment,  but  their  application  was  re- 
jected.    They  then  sued  for  a  declaration  of  their 
right  to  two-thirds  of  the  property.     The  District 
Judge  who  tried  the  suit  rejected  it  on  the  ground 
that  it  was  barred  by  s.  42  of  the  Specific  Relief 
Act  (I  of  1877),  because  the  plaintiffs  might  have 
sought  further  relief  than  a  mere  declaration  of 
title,  and  omitted  to  do  so.     He  was  of  opinion  that 
the  attachment  constituted  a  dispossession,  and 
that  the  plaintiffs  might  have  asked  to  be  replaced 
in  possession,  or,  at  any  rate,  for  the  removal  of 
the  attachment.    Held  by  the  High  Court  on  appeal, 
that  the  plaint  was  not  open  to  objection  on  the 
ground  that  it  only  asked  for  a  declaratory  decree 
without  any  consequential  relief.     Held,  that  the 
prohibitory  order  to  D  did  not  constitute  a  dis- 
possession of  D  and  still  less  of  the  plaintiffs,  and 
that  they  could    not    have    properly    asked    for 
removal  of  the  attachment  by  a  cancellation  of  the 
prohibitory  order  to  D  so  long  as  they  admitted  that 
D  had  an  interest  in  the  attached  property.     Held, 
-also,  that  the  plaintiffs  could  not  have  properly 
^sked  for  any  consequential  relief  in  their  suit,  but 
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9.  ENFORCING     OR     REMOVING  LIliN     OR 
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that,  when  they  instituted  it,  they  were  entitled, 
and  indeed  bound,  to  ask  for  a  declaration  of  their 
right,  if  only  to  prevent  a  purchaser  at  the  sale, 
under  the  defendants'  decree  against  D,  from 
afterwards  alleging  that  he  had  purchased  without 
notice  of  the  plaintiffs'  claim.  Narayanrav 
Damodar  v,  Balkrishna  Mahadev 

I.  L.  R.  4  Bom.  529 

6-  —     Specific     Relief 

Act  {I  of  1877),  s.  42— Suit  for  release  of  goods 
wrongfully  seized.  A  suit  for  the  release  of  goods 
wrongfully  seized  is  not  a  declaratory  suit  under 
s.  42  of  the  Specific  Relief  Act  (I  of  1877).  In  sub- 
stance the  suit  was  a  suit  for  goods,  though  as  a 
matter  of  form  the  decree  might  contain  a  declara- 
tion.    Raghunath  Mukund  v.  Sarosh  Kama 

I.  L.  R.  23  Bom.  266 

Assignment     of 


interest  of  judgment-debtor  in  surplus  proceeds    of 
sale — Attachment    by    creditor    of    judgment-debtor 
— Suit    for    declaration    of    assignee's    title — Civil 
Procedure    Code,    s.    266    (k) — Contingent   interest. 
In  execution  of  a  decree  in  a  District  Munsif's 
Court,  certain  property  halving  been  sold,  a  balance, 
after  satisfying  the  decree,  remained  in  favour  of 
the  judgment-debtor    X.     After  the  date  of  sale 
but  before  the  whole  of  the  purchase-money  had 
been  paid  into  Court,  X  applied  to  the  Court  by 
petition,  praying  that  the  amount  due  to  him  might 
be  paid  to  ^,  to  whom,  he  alleged,  he  had  assigned 
it.     Before  any  order  was  made  on  this  petition 
B,  C,  D,  and  E,  in   execution  of  separate  decrees 
against  X,  attached  the  sum  in  Court.     The  Dis- 
trict Munsif  ordered  that  B,  C,  D,  and  E  should  be 
paid  before  A.  A  brought  a  suit  against  B,  C,  D 
and  E  in  another  District  Munsif's  Court  for  a 
declaration  that  he  was  entitled  to  the  money 
and   to    set   aside   the   said  order.      The   Munsif 
set  aside  the  order  and  declared  the  plaintiff  to  be 
entitled  to  the  amount.     B,  G,  D,  and  E  appealed 
against  this  decree,  and  the  District  Court  passed  a 
decree  dismissing  ^'s  suit.     Held,  on  second  appeal 
by  A,  that  he  was  entitled  to  a  decree,  declaring  his 
title  to  the  amount  claimed.     Chathu  v.    Kun- 
hamed    .         .         .  I.  L.  R.  11  Mad.  280 

8.  Specific      Relief 

Act  {I  of  1877),  s.  42— Civil  Procedure  Code,  1882, 
s.  283 — Suit  to  declare  attachment  subsisted,  and 
that  there  had  been  no  termination  of  attachment 
by  abandonment.  The  plaintiff  had  an  attachment 
against  certain  property.  Owing  to  his  not  filing  a 
necessary  affidavit,  the  execution -petition  was 
struck  off.  Subsequently  he  applied  for  the  sale 
of  the  property,  and  the  Court  directed  a  fresh 
attachment  to  issue.  The  defendant  then  came 
forward  and  alleged  that  he  had  purchased  the 
property  prior  to  the  second  attachment,  and  he 
obtained  an  order  in  his  favour.  Held,  in  a  suit 
brought  under  s.  283  of  the  Gvil  Procedure  Code 
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to  enforce  the  first  attachment  and  to  have  it 
declared  that  it  was  subsisting  at  the  time  of  the 
defendant's  purchase,  that  the  suit  for  a  declaratory 
decree  was  maintainable,  and  that  the  facts  did 
not  amount  to  an  abandonment  of  the  first  attach- 
ment by  the  plaintiff.  Srinivasa  Sastrial  v. 
Sami  Rau     .         .         .      I.  L.  R.  17  Mad.  180 

9  _^______ Execution  of  decree 

Bights      of     attaching    creditor — Suit      hy      one 

attaching  creditor  for  declaration  that  property 
cannot  he  attached  hy  another  creditor  on  the  ground 
that  the  second  creditor's  decree  was  bad  in  law — 
Cause  of  action.  The  plaintiffs,  as  judgment-credi- 
tors who  had  attached  under  a  decree  for  money 
certain  immoveable  property  of  their  judgment- 
debtors,  sued  another  judgment-creditor  who  at. 
tached  the  same  property,  asking  for  a  declaration 
that  the  property  attached  was  not  saleable  in 
execution  of  the  second  judgment-creditor's  decree. 
The  suit  was  based  upon  the  allegation  that  the 
decree  held  by  the  second  judgment-creditor  was  a 
decree  which,  as  a  matter  of  law,  the  Court  ought 
not  to  have  passed,  although  it  was  otherwise  within 
the  Court's  jurisdiction.  It  was  found  that  the 
decree  impugned  had  not  been  obtained  by  means 
of  fraud.  Held,  that  the  plaintiffs  as  attaching 
creditors  had  no  cause  of  action.  The  decree 
assailed  might  have  been  a  bad  decree  in  law,  but  it 
was  the  decree  of  a  Court  which  had  jurisdiction, 
and  it  was  not  tainted  with  fraud.  Moti  Lai  v. 
Karrahuldin  ,  I.  L.  R.  25  Calc.  i,  and  Malkarjun 
V.  Narhari,  I.  L.  R.  25  Bom.  337,  referred  to. 
Laohmi  Dayal  v.  Hab  Dannt  Lal  (1903) 

I.  L.  R.  25  AU.  347 


10.  RENT  AND  ENHANCEMENT  OF  RENT. 

1.  Decree  as  to  rate  of  rent — 

Consequential  relief — Decree  before  rent  ia  due. 
Per  Peacock,  C.  J.  A  decree  that  the  defendant 
is  liable  to  pay  rent  at  a  certain  rate  before  any 
rent  is  due  being  a  mere  decliratory  decree  with- 
out any  consequential  relief,  ought  not  to  be  made. 
BoYDONATH  V.  Ram  JOY  Dey       .     9  W.  R.  292 

Right  to  enhance  on  future 


service  of  notice — Enhancement  of  rent— Reg. 
V  of  1812 — Notice.  A  decree  declaratory  of  the 
plaintiff's  general  right  to  enhance  on  future 
service  of  notice  may  be  passed  in  a  suit  under 
Regulation  V  of  1812  where  the  plaint  was  for 
enhancement  at  a  certain  specified  rate,  and  in 
which  service  of  notice  was  held  to  be  not  proved. 
IsHUR  Chunder  Mundtjl  v.  Sham  Chunder  Doss 

W.  R.  1864,  312 

8-  — : Suit  for  enhancement  with. 

out  notice— Decfom^ion  of  right.  Plaintiff  sued 
for  arrears  of  rent  at  enhanced  rates  without 
notice.     Held,  that  the  plaintiff  was  not  entitled 
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to  recover  rent  at  the  enhanced  rate,  but  the  ques- 
tion as  to  the  liability  of  tenure  having  been  fully 
tried,  he  was  entitled  to  a  decree  declaratory 
of  his  right  to  enhancement.  The  Court  had  no 
power  in  this  suit  to  try  the  validity  of  the  lakhiraj- 
tenure  set  up  by  defendant  as  to  some  of  the  land  ; 
plaintiff  should  have  proved  that  it  was  his  mal 
land,  and  that  the  defendant  had  paid  rent  for  it. 
He  had  failed  to  do  so,  and  the  Court  refused, 
therefore,  to  declare  his  right  to  enhance  the  rent 
of  such  land.  Gumani  kIzi  v.  Harihar  Moo- 
KERJEE      B.  L.  R.  Sup.  Vol.  15  :  Marsh.  523 

W.  R.  P.  B.  115 


4.  Declaration        of 

right.  The  plaintiff  filed  a  suit  for  rent  at  an  en- 
hanced rate  under  Act  X  of  1859.  The  Court  of  6rst 
instance  dismis§ed  the  case  on  the  ground  that  the 
defendants  had  shown  that  the  tenure  was  not  liable 
to  enhancement.  On  appeal  to  the  Judge,  the 
plaintiff's  suit  was  dismissed  on  the  ground  that 
he  had  not  proved  service  of  notice,  but  a  declara- 
tory decree  was  given  that  the  tenure  was  liable 
to  enhancement.  Held,  that  the  Ju^ge  should  sim- 
ply have  dismissed  the  suit ;  Act  X  of  1869  gives 
him  no  power  to  make  such  a  declaratory  decree. 
Naeakant  Muzamdab  v.  Baradakant  Roy 

3  B.  L.  R.  Ap.  31 

Anundmoyee  Chowdhrafn  v.  Chunder  Monee 
DossiA  .         .         .         .     3  W.  R.,  Act  X,  139 

Kristomonbb  Debia  v.  Fakeer  Chand  Khan 

3  W.  R,  Act  X,  140 

Radhamonbb  Dossia  v.  Shibessuree  Debia 

6  W.  R.  Act  X,  25 

Nelmonee  Singh  Deo  v.  Heera  Lall  Chow- 
dhry 23  W.  R.  442 

Suit  for  declaration  of  title 


to  land  with  a  view  to  enhance  the  rent — 
— Discretion  of  Court.  A  declaratory  decree 
may  be  made  only  where  the  declaration  of  riglit 
may  be  the  foundation  of  relief  to  be  got  some- 
where. Thus  a  suit  to  establish  a  title  to  land, 
with  a  view  to  taking  proceedings  in  the  Collector's 
Court  un  ler  Act  X  of  1869  to  enhance  the  rent,  is 
one  in  which  a  declaratory  decree  may  be  made. 
The  Judicial  Committee  will  not  on  light  grounds 
interfere  with  the  exercise  by  a  High  Court  of  its 
discretion  in  granting  a  declaratory  decree,  the 
suit  being  one  in  which  a  declaratory  decree  may 
be  made.  Sadut  Ali  Khan  v.  Abdool  Gunney 
and  Abdool  Gunney  v.  Zamoorudoonissa 
Khanum  .  11  B.  L.  R.  203  :  19  W.  R.  171 
L.  R.  I.  A.  Sup.  Vol.  165 

BiPiN  Behaeee  Roy  v.  Issur  Chunder  Sen 

24  W.  R.  13 

6.  —  Failure  to  prove  notice  of 

enhancement — Discretion  of   t  ourt.     If ,  in  a  suit 
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for  enhancement,  the  plaintiff  fails  to  prove  that 
he  has  served  the  defendant  with  a  proper  notice, 
the  Court  is  not  hound  to  make  a  declaratory 
decree,  but  whether  it  shall  do  so  or  not  lies  en- 
tirely in  its  discretion.  Gunnes  Chunder  Hazra 
V.  Rampria  Debea       .        I.  Ij.  B.  5  Calc.  53 


7. 


Arrears  of  rent — Declaratory 


decree — "  Further  relief  " — Specific  Belief  Act 
{I  of  1S77),  s.  42.  In  a  suit  for  a  declaratory 
decree  in  respect  of  plaintiff's  right  to  certain  land 
where  it  appeared  that  rent  was  due  to  the  plaint- 
iff in  respect  of  such  land,  if  his  case  were  a  true 
one,  and  where  such  rent  was  not  claimed  :  Heldy 
that  the  "  further  relief  "  referred  to  in  the  proviso 
to  s.  42  of  the  Specific  Relief  Act  is  further  relief  in 
relation  to  "  the  legal  character  or  right  as  to  any 
property  which  any  person  is  entitled  to,  and  whose 
title  to  such  character  or  right  any  person  denies 
or  is  interested  in  denying,"  and  does  not  include 
a  claim  for  arrears  of  rent.  Fakjr  Chand  Audhi- 
KABi  V.  Anunda  Chunder  Bhuttachabji 

I.  Ii.  E.  14  Calc.  586 


1. 


II.  ORDERS     OF    CRIMINAL    COURT. 

Order  convicting  of  mischief 


—  Civil  Procedure  Code,  1859,  s.  15 — Suit  after 
criminal  frcceedings  under  ss.  430,  432^  Penal 
Code.  Certain  criminal  proceedings  having  been 
successfully  taken  against  the  plaintiff's  tenants 
for  mischief  done  in  respect  to  a  nulh  h,  ccming 
under  either  s.  430  or  432  (injury  or  obstruction 
to  flow  of  water)  of  the  Penal  Code,  the  plaintiff 
brought  a  suit  in  the  Civil  Court  for  a  declaration 
that  the  nullah  was  his  own  exclusive  property, 
and  therefore  not  such  a  stream  as  ecu  id  come 
under  either  of  those  sections.  Held,  that  it  was 
within  the  discretion  of  the  Court  under  s.  15  of 
the  Civil  Procedure  Code  to  allow  such  a  suit  to 
be  brought.  Kartick  Paramanh  k  v.  Kishen 
MoHUN  Mitter        .  .         .     22  W.  B.  329 

2. Order  as  to  TLuis&nce—Suit 

to  set  aside  order  of  Magistrate  under  Act  XXV  of 
1861,  ss.  308  to  3 J 5— Jurisdiction  of  Civil  Court. 
The  plaintiff  built  a  bridge  over  a  certain  khal 
(canal),  which  was  removed  by  order  of  the  Magis- 
trate under  Ch.  XX  of  the  Criminal  Procedure 
Code  ;  the  defendant,  it  was  alleged,  set  the  Magis- 
trate in  motion.  1  he  plaintiff  now  sued  the 
defendant  for  a  declaration  of  his  right  to  erect  the 
bridge  in  question,  and  to  have  the  order  of  the 
Magistrate  set  aside.  Beld,  that  no  such  suit  would 
lie.  The  Judge  in  the  Court  below  held  that  the 
suit  would  lie  to  try  the  plaintiff's  right  to  erect  a 
bridge  over  the  khat.  Held,  on  appeal,  the  suit 
ought  to  have  been  dismissed,     Madhab  Chandra 

GUHO  V.  K  AM  ALA  KaNT  ChUCKERBUTTY 

6  B.  Ii.  B.  643  :  15  W.  B.  293 
VOL.  II. 
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3. 


Order  on  dispute  as  to  pos- 


session— Suit  to  set  aside  Magistrate's  order 
under  s.  321,  Criminal  Procedure  Code,  1S61— 
Order  not  put  in  force.  Plaintiff's  right  to  a  de- 
claratory decree  as  to  the  erroneousness  of  the 
Magistrate's  order,  passed  under  s.  321,  Code  of 
Criminal  Procedure,  permitting  defendant  to  erect 
a  drain-pipe  to  take  water  from  plaintiff's  reservoir, 
was  held  to  be  not  affected  by  the  fact  that  the 
Magistrate's  order  had  not  been  put  in  force. 
Meghraj  Singh  v.  Rashdharee  Singh 

17  W.  B.  281 


4. 


Trespass  to  land-^ 


Order  under  Ch.  XL,  Criminal  Procedure  Code 
— Right  to  suit  for  declaratory  decree.  A  person 
whose  right  to  land  has  been  disputed,  and  who 
has  obtained  an  order  under  Ch.  XL  of  the  Code 
of  Criminal  Procedure,  1872,  from  a  Magistrate  de- 
claring him  entitled  to  retain  possession,  is  entitled 
to  sue  for  a  declaration  of  his  right  to  the  land. 
Narasimma  Charya  v.  Roghupatty  Charya 

I.  L.  B.  6  Mad.  176 


^  Order    as   to  rival    hSts — 


'    5.  

Cause  of  action — Consequential  relief.  When  a 
plaintiff  alleged  that  he  had  held  a  h4t  on  his  own 
land  for  many  years  on  Tuesdays  and  Fridays ; 
that  the  defendant  had  set  up  a  rival  h4t  on  these 
days  and  prevented  persons  from  attending  the 
plaintiff's  h^t ;  that  this  led  to  disturbance  which 
ended  in  an  order  being  made  by  the  Magistrate 
prohibiting  the  plaintiff  from  holding  his  h^t  on 
the  said  days,  and  that  the  plaintiff  suffered  loss 
and  damage  in  consequence:  Leld,  that,  assum- 
ing these  facts  to  be  true,  the  plaintiff  was  entitled 
to  a  decree,  declaring,  as  against  the  defendant, 
that  the  plaintiff  had  a  right  to  hold  his  hat  on 
Tuesdays  and  Fridays.  Gopi  MoHUN  MuLLiCKJ^t;. 
Taramony  Chowdhbani 

I.  L.  B.  5  Calc.  7  :  4  C.  Ii.  B.  309 

6.  Declaration  of  title  to  land 

—Specific  Belief  Act  {1  of  0^77),  s.  42— Criminal 
Procedure  Code  {Act  X  of  1^82),  s.  133,  order 
under,  for  removal  of  an  obstruction  standing  upon 
certain  land — Ownership  of  such  land — Public 
roads — Bombay  Land  Bevenue  Act  {Bombay  Act 
V  of  1879),  .<?.  37.  A  Magistrate  made  an  order 
against  the  plaintiff  under  s.  133  of  the  Criminal 
Procedure  Code  (Act  X  of  1882)  for  the  removal 
of  a  certain  otta  standing  in  front  of  the  plaintiff's 
shop  as  an  obstruction  to  the  public  way.  The 
plaintiff  thereupon  brought  this  suit  against  the 
Secretary  of  State  for  India  in  Council  for  a  de- 
claration that  the  land  on  which  the  oHa  stood 
was  his  property,  and  not  that  of  the  Government. 
Held,  that,  the  public  roads  being  vested  by  s.  37 
of  the  Land  Revenue  Code  (Bombay  Act  V  of 
1879)  in  the  Government  of  Bombay,  they  were 
♦'  interested  to  deny  "  the  plaintiff's  title  to  the 
land,  and,  therefore,  under  s.  42  of  the  Specifie 

5e 
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Relief  Act  (I  of  1877),  the  plaintiff  (subject  to  the 
discretion  of  the  Court)  was  entitled  to  a  de- 
claration as  against  the  Government  of  his  right  to 
the  land,  and  the  plaintiff  was  not  called  upon  to 
wait  until  the  Government  had  taken  possession  of 
the  land.  It  was  contended  that  the  jurisdiction 
of  the  Court  to  make  the  declaration  prayed  for 
was  taken  away  by  the  last  clause  of  s.  133,  which 
provides  that,  "  no  order  made  by  a  Magistrate 
under  this  section  shall  be  called  in  question  in  any 
Civil  Court."  Held,  that  the  Magistrate's  order 
under  this  section  is  not  a  conclusive  determination 
of  the  question  of  title.  Secretary  of  State 
FOR  India  v.   Jethabhai  Kaltdas 

I.  Ii.  B.  17  Bom.  293 


conid. 

12.  MISCELLANEOUS  SUITS— co»<<f. 

the  Specific  Relief  Act  (I  of  1877),  inasmuch  as  to  do 
30  would  enable  the  plaintiff  to  obtain  a  relief  on 
a  stamp  of  RIO  which  the  Lsgislature  intended 
should  be  chargeable  with  a  higher  fee,  and  thus 
would  have  the  effect  of  giving  countenance  to  an 
evasion  of  the  stamp  law.  Ganpatgir  Bholagir 
V.  Ganpatgir        .  .     I.  L.  B.  3  Bom.  230 

Suit  to  declare  illegal  pro- 


12.  MISCELLANEOUS  SUITS. 

1.  Suit     to  'have    status     as 

tenure -holder  declared — Civil  Procedure  Code, 
1859,  s.  15 — Consequential  relief.  A  suit  in  which 
the  plaintiff  prayed  for  a  decree  declaring  that  the 
defendant  was  not,  as  had  been  fraudulently  re- 
corded in  the  revenue  registers,  a  perpetual  lessee, 
but  only  tenant-at-will  of  certain  villages,  of  which 
the  plaintiff  was  proprietor,  held  to  be  maintain- 
able.   Mahomed  v.  Kanizuk  Fatima 

e  TS.  W.  231 


2. 


Suit  for  declaration  of  right 


as  vadil — Consequential  relief — Act  XI  of  1843. 
A  suit  to  be  declared  vadil,  or  elder,  among  the 
holders  of  a  patilkiwatan  will  not  lie,  as  upon  such 
declaration  no  consequential  relief  can  be  given. 
See  Act  XI  of  1843.  Yesaji  Apa-ti  Patil  v.  Yesaji 
Rhaloji      .        •         .         .8  Bom.  A.  C.  35 

Denial    of    plaintiffs  right 


as  audhikari — Cauie  of  action.  In  a  suit  for  de- 
claration or  confirmation  of  the  plaintiff's  title  to 
the  office  of  the  audhikari  of  the  Difloo  Sastur, 
alleged  to  be  situate  at  Nowgong,  where  the  defend- 
ant in  his  written  statement  claimed  to  be  the 
audhikari,  and  alleged  that  the  headship  was 
situated  elsewhere,  the  defendant  was  held  to  be 
asserting  a  title  adverse  to  the  plaintiff  sufficient 
to  justify  a  declaratory  decree.  Koondo  Nath 
Surma  Gossameb  v.  Dheer  Chunder  Surma 
Audhikari     Gossamee         .        20  W.  B.  345 

4.  Suit  for  declaration  on  \ovr 

stamp  duty  to  obtain  relief  for  which  a 
higher  stamp  is  chargeable— -Spcct/ic  Relief 
Act  {I  of  1877),  s.  42.  The  defendant  was  in 
possession  of  the  estate  of  a  deceased  gosavi  as  his 
shishya  (spiritual  son).  The  plaintiff  sued  upon  a 
stamp  of  RIO  for  a  declaration  that  he  was  the  true 
shishya  of  the  said  gosavi  by  a  previous  adoption, 
his  real  object  being  to  establish  a  title  to  the  estate 
in  the  hands  of  the  defendant.  Held,  that,  under 
the  circumstances,  the  Court  would  not  exercise,  in 
the  plaintiff's  favour,  the  discretionary  power  to 
grant  a  declaratory  decree  vested  in  it  by  s.  42  of 


ceedings  removing  person  from  o£B.ce — 
Want  of  actvM  ouster — Specific  Relief  Act,  s.  42. 
Suit  by  six  plaintiffs  praying  for  a  declaration 
that  certain  proceedings  of  a  District  Temple  Com- 
mittee removing  them  from  office  as  trustees  of  a 
temple  were  illegal.  Defendants  pleaded  that  the 
suit  would  not  lie,  because  further  relief  might 
have  been  sought.  Hdd,  that,  unless  there  had 
been  an  actual  ouster  from  office,  a  declaratory 
suit  would  lie.     Ramanuja  v.  Devanayaka 

I.  L.  B.  8  Mad.  361 


6. 


Bight  to  appoint  ghatwal 


— Infringement  of  right  of  Oovernment.  In  a  suit 
by  the  Government  in  which  the  plaint  claimed  the 
right  **  to  reinstate  a  ghatwal  in  possession  of  a 
certain  estate  as  being  a  ghatwali  tenure  liable  to  be 
appropriated  to  the  use  of  the  ghatwal  for  the  time 
being,  by  setting  aside  a  patni  talukh  collusively 
created  by  the  defendants,"  it  was  found  that  no 
right  of  the  Government  had  been  infringed  by  the 
creation  of  such  patni  talukh,  which  the  defend- 
ant had  a  right  to  make,  and  the  Government 
was  held  not  to  be  entitled  to  a  bare  declaration  of 
right.     Anand   Kumari   v.  Government 

9  B.  Ii.  B.  16  note  :  11  W.  B.  180 

-  Suit  for  declaration  of  right 


to  damages.  Qucere  :  Whether  claim  for  declara- 
tion of  right  to  damages  is  one  that  is  maintainable. 
Keshaeeb  Lall  r.    Gobindram     .     4  N.  W.  70 


8. 


f  Suit  for  declaration  of  right 


to  flow^  of  "water — Omission  to  specif jf  damages. 
A  suit  for  a  declaration  of  prescriptive 
right  to  the  use  and  enjoyment  of  the  water  of  a 
watercourse  can  be  maintained  without  the  speci- 
fication of  any  particular  amount  of  damage  sus- 
tained by  the  plaintiff.  The  general  rule  of  law  in  a 
case  of  this  description  is  that,  although  proprietors 
of  an  estate  through  which  a  watercourse  passes 
have  the  right  to  make  use  of  the  water  for  irrigating 
purposes,  they  must  do  so  only  to  such  extent  as 
will  not  interfere  with  similar  rights  possessed  by 
parties  holding  land  lower  down  on  the  same 
watercourse.     Sardawan  v.  Hubbuns  Stnoh 

11  W.  B.  254 

9.  Suit  for  declaration  of  right 

to  maintenance — Raising  issues  not  raised  by 
pleadings.  In  a  suit  by  a  Hindu  widow  for  a  decla- 
ration of  her  right  to  maintenance  out  of  her  hus- 
band's estate,  which  had  been  mortgaged  to  the 
defendant  by  the  heir,  the  plaint  prayed  **  that 
the  rights  of  the  plaintiff  over  the  estate  of  her 
husband  by  way  of  maintenance,  and  for  the  ex- 
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penses  attendant  on  the  marriage  of  her  daughters, 
might  be  ascertained  and  declared  ;  that  it  might 
be  declared  that  the  defendant  took  the  mortgage 
subject  to  the  plaintiff's  right  to  maintenance  and 
right  to  such  expenses  as  aforesaid  ;  that  for  such 
purpase  all  proper  accounts  might  be  taken  for 
an  injunction  and  such  further  or  other  relief 
as  might  be  necessary.  No  specific  sum  was  asked 
for  maintenance,  nor  was  it  stated  on  what  portion 
of  the  estate  the  maintenance  was  sought  to 
be  charged,  nor  that  the  defendant  took  notice 
of  the  plaintiff's  assertion  of  her  rights.  The  lower 
Court  held  that  the  suit  ought  to  be  dismissed  as 
praying  only  for  a  declaration  of  right.  No  alter- 
ation in  the  form  of  the  suit  or  in  the  issues  in  this 
respect  was  proposed  for  the  plaintiff.  Held,  on 
appeal,  that  the  Judge  ought  not  to  have  dismissed 
the  suit,  but  to  have  framed  issues  for  the  purpose 
of  determining  what  should  be  allowed  for  the 
maintenance  of  the  plaintiff  and  the  expenses  of 
the  marriages,  if  the  plaintiff  should  be  found  en- 
titled to  them.  NiSTARiNi  Dasi  v.  Makhanlal 
DuTT     .         .      9  B.  L.  R.  11 :    17  W.  R.  422 

10.  Suit   for    declaration  that 

decree  is  fraudulent  and  collusive — Specific 
Belief  Act,  1877,  s.  42 — Suit  to  set  aside  a  decree 
on  the  ground  of  fraud.  Subsequently  to  a  decree 
for  partition  of  an  ancestral  estate,  the  creditors 
of  one  of  the  parties  thereto,  who,  from  the  time 
of  the  suit,  had  borrowed  money  from  them  on  the 
security  of  his  rights  and  interests  in  the  estate, 
brought  a  suit  against  their  debtor,  and  obtained 
a  decree  for  the  moneys  due  to  them.  They  then 
sued  all  the  parties  to  the  partition  for  a  declara- 
tion that  the  decree  then  passed  was,  so  far  as  it 
affected  their  (the  plaintiffs')  interests,  fraudulent 
and  collusive,  and  of  no  effect.  Held,  that  the  suit 
was  not  maintainable.  Ram  Sarup  v.  Rukmin 
Ktjar  .         .         .  I.  L.  R.  7    All.  884 


Suit     for      declaration    of 
account — Specific    Relief     Act, 


11.  

right    to    an 

8.  42.  Where  it  is  open  to  the  plaintiff  to  ask  for  an 
account,  against  the  defendant,  of  moneys  received 
by  him  under  a  certificate  of  heirship,  and  for  pay- 
ment of  moneys  not  properly  accounted  for,  he  is 
precluded  by  s.  42  of  the  Specific  Relief  Act,  I  of 
1877,  from  asking  for  a  mere  declaratory  decree. 
Bai  Anope  v.  Mulchand  Girdhar 

I.  L.  R.  9  Bom.  355 


12. 


Suit  by  landholder  for  de- 

right    to  'take    land     from 

cultivation  of  indigo 

Relief      Act    {Act    I    of 

of  a  village  sued  an 


claration      of 
occupancy- tenant  for 

—  Wajib-ul-arz — Specific 
1877),  s.  42.     The  zamindars 

occupancy-tenant  for  a  declaration  of  their  right  to 
maintain  a  custom  which  was  thus  recorded  in  the 
wajib-ul-urz — *'  when  necessary,  one  or  two  bighas 
out  of  the  tenants'  lands  are  taken  with  their  con- 
Bent  (ba  khushi)  for  sowing  indigo."  Upon  the 
I  basis  of  this  entry,  they  claimed  to  be  entitled  to 
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take  a  portion  of  the  occupancy-holding  at  a  cer- 
tain period  of  the  year  for  the  purpose  of  culti- 
vating indigo.  Held,  by  the  Fall  Bench,  that  the 
word  "  khushi  "  u?ed  in  the  wajib-ul-urz  indicated 
that  the  land  was  only  to  be  taken  with  the  occu- 
pancy-tenant's  consent,  and  the  document  created 
no  right  of  the  nature  alleged,  namely,  to  take  the 
land  despite  the  tenant.  Per  Tyrrell,  J.  That 
the  suit  was  not  maintainable  under  the  special 
provisions  of  the  Specific  Relief  Act  (I  of  1877). 
Sheobarn  v.  Bhairo  Prasad 

I.  L.  R.  7  All.  880 

13.  Suit   for  declaration  that 

property  is  wmf—Act  XX  of  1863,  ss.  14, 15, 
18— Civil  Procedure  Code,  s.  539— Specific  Relief 
Act  (Act  I  of  1877),  s.  42.  A  Mahomedan  brought 
a  suit  against  a  person  in  possession  of  certain  pro- 
perty for  a  declaration  that  the  property  was  wuqf. 
He  did  not  allege  himself  to  be  interested  in  tho 
property,  further  or  otherwise  than  as  being  a  Maho- 
medan. He  stated  as  his  cause  of  action  that  the 
defendant  had,  in  a  former  suit  between  the  same 
parties,  filed  a  written  statement,  in  which  he 
denied  that  the  property  now  in  question  was  wuqf. 
Held,  that  the  suit  was  not  maintainable  under, 
the  provisions  of  s.  42  of  Act  I  of  1877  (Specific 
Relief  Act).  Held,  further,  that  the  relief  con- 
templated by  s.  42  of  the  Specific  Relief  Act  being 
always  a  matter  of  the  Court's  discretion,  and  inas- 
much as  the  evidence  adduced  by  the  plaintiff  him- 
self showed  that  the  defendant  was  using  the  pro- 
perty for  charitable  purposes,  it  would  not  be  pro- 
per to  make  the  declaration  prayed  for  by  the  plaint- 
iff, even  if  the  suit  was  maintainable.  Wajid  Ali 
Shah  v.  Dianat-ulla  Beg     .    I.  L.  R.  8  All.  31 

14. — —  Suit  for  declaration    that 

decree  is  fraudulent — Specific  Relief  Act  {I  of 
1877),  s.  42 — Injunction.  Suit  for  a  declaration 
that  a  decree  of  a  subordinate  Court  was  passed 
fraudulently,  the  Juflge  having  been  bribed  by  the 
decree-holder,  the  present  defendant.  Held,  that 
the  suit  did  not  lie.  Th^  remedy  would  appear  to 
be  by  way  of  injunction  to  restrain  the  decree- 
holder    from    executing    the    decree.     Kunhamed 

KuTTi  .         .  I.  Ii.  R.  14  Mad.  167 


V. 


15. 


VOL.  II. 


Suit  for    declaration  that 

the  defendant  is  a  mere  benamidar  for 
^\B.VQ.tif£— Specific  Relief  Act  {I  of  1877),  s.  42. 
In  a  suit  by  A  to  obtain  a  declaration  that  a  decree 
originally  obtained  by  B  against  C  and  another, 
which  had  been  purchased  in  the  name  of  D,  had 
really  been  purchased  by  the  plaintiff  for  his  own 
benefit :  Held,  that,  inasmuch  as  it  was  not  neces- 
sary to  ask  for  an  injunction,  the  suit  was  not 
barred  by  the  proviso  to  s.  42  of  the  Specific  Relief 
Act.  GoiTB  MoHUN  Gouli  v.  Dinonath  Karmo- 
kar        .         .         .         .    I.  L.  R.  25  Calc.  49 

2  C.  W.  N.  76 

16. Consequential  relief— (7owr<- 

I  fees  Act  {VII  of    1870),  8ch.  II,  Art.  17,  d.  (m> 

5k2 
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and  s.  7,  cl.  iv  (c).  A  suit  in  which  the  only  prayer 
is  to  have  it  declared  that  a  certain  decree  is  in- 
effectual and  inoperative  against  the  plaintiffs,  is  a 
suit  for  a  declaratory  decree  without  consequential 
relief,  and  falls  within  Sch.  II,  Art.  17,  cl.  (3),  and 
not  under  s.  7,  cl.  4  (c),  of  the  Court-fees  Act  (VII 
of  1870).  Shrimant  Sagajirao  v.  Smith,  I.  L.  R.  20 
Bom.  736,  relied  upon.  Zinnatunnessa  Khatun 
V.  GmiNDRA  Nath  Mukeejee  (1903) 

I.  L.  R.  30  Calc.  788 


17. 


Member sMp    of    tarvsrad — 


Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13— lies 
judicata — Suit  in  Subordinate  Court — Previous  suit 
in  Munsifs  Court — Valuation  of  a  suit  for  de- 
claration as  to  memhership  of  tarwad — Specific 
Belief  Act  (7  of  1877),  s.  42.  A  suit  was  brought 
in  the  Court  of  a  Subordinate  Judge  for  a  declara- 
tion that  the  plaintiffs  and  defendants  therein 
had  no  community  of  interest  and  were  not  mem- 
bers of  a  tarwad  having  joint  property.  The  pro- 
perty of  the  tarwad  was  valued  by  plaintiffs  at 
B3,000  and  this  was  held  to  be  a  true  valu- 
ation, but  it  appeared  that  the  value  of  the 
plaintiff's  interest  in  it  was  112,000  only.  In  a 
previous  suit  between  the  parties,  which  had 
been  brought  in  the  Court  of  a  District  Munsif, 
it  had  been  held  that  the  parties  belonged  to  the 
same  family ;  and  this  finding  had  been  up- 
held on  appeal.  Plaintiffs  did  not  ask,  by  way  of 
further  relief,  for  possession  of  a  portion  of  the 
property,  which  was  in  the  enjoyment  of  the  de- 
fendants. Held,  that  the  suit  was  barred,  both  as 
res  judicata  and  by  s.  42  of  the  Specific  Relief  Act. 
The  value  of  a  suit  for  a  declaration  that  certain 
persons  are  or  are  not  members  of  a  tarwad  is  the 
value  of  the  share  of  the  tarwad  property  which 
would  be  allotted  to  them  if  a  partition  were  made 
by  common  consent.     Pang  a  v.  Unnikftti  ( 1 900) 

I.  li.  B.  24  Mad.  275 


18. Mortgage — Specific  Belief  Act 

{Act  I  of  1877),  s.  42— Burden  of  proof- 
Usufructuary  mortgagee  in  possession  seeking  a 
declaration  that  the  property  is  not  saleable  in 
execution  of  a  decree  on  a  prior  mortgage.  The 
plaintiff,  a  usufructuary  mortgagee  in  possession, 
came  into  Court  seeking  a  declaration  that  the 
mortgaged  ^property  was  not  saleable  in  execu- 
tion of  a  decree  for  sale  obtained  by  another  mort- 
gagee in  a  suit  on  a  mortgage  prior  to  his  own,  on 
the  ground  that  to  this  suit  the  prior  mortgagee 
had  not  made  him  a  party.  Hdd,  that  in  such  a 
case  the  plaintiff  had  to  prove,  not  only  that  he 
had  obtained  possession  as  a  usufructuary  mort- 
gagee and  was  still  in  possession,  but  that  his 
mortgage  still  subsisted  and  had  not  been  dis- 
charged.   Chitta  Singh  v.  Dkri  Din  (1901) 

I.  li.  R.  24  All.  170 

19.  Wm— Specific    Relief    Act  (I 

of  1877),  «.  42 — Suit  for    declaration    of    invalidity 
of     will    on     ground    thai  it    bequeathed    family 


DECLABATOBY  DECBEE,  SUIT  TOR— 
condd* 
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property — No  claim  for  partition — Maintainabilitif 
— Hindu  law — Existence  of  leases  over  family 
property  no  bar  to  partition  Plaintiff  sued  hia 
brother,  his  sister,  and  his  brother's  son  for  a  decla. 
ration  of  invalidity  of  a  will,  which  purported  to 
have  been  executed  by  his  late  father,  and  by 
which  certain  property  had  been  bequeathed  to  one 
of  the  defendants.  Plaintiff  claimed  that  the 
property  was  ancestral ;  that  he  was  entitled  to 
his  share  in  it  by  right  of  survivorship,  and  that 
the  testator  had  no  power  to  bequeath  it.  No 
claim  was  made  in  the  plaint  for  partition  of  the 
property,  which  was  stated  to  be  in  the  possession 
of  tenants  under  leases  granted  by  plaintiff  and 
first  defendants.  Held,  that  the  suit  was  barred  by 
the  proviso  to  s.  42  of  the  Specific  Relief  Act,  inas- 
much as  plaintiff  might  have  sued  for  partition 
of  his  share  in  what  he  claimed  to  be  the  joint  fami- 
ly property.  Even  though  the  land  were  in  the 
possession  of  tenants  entitled  to  continue  in  occu- 
pation under  subsisting  leases,  that  would  be  no 
bar  to  a  partition  of  the  property  among  the  mem- 
bers of  the  family.  Subya  Narayanamui?ti  i*. 
Tammanna   (1901)      .        I.  L.  B.  25  Mad.  504 

DECLABATOBY  SUITi 

See  Declaratory  Decree,  Suit  for. 
See  Hindu  Law     .         .  9  C.  W.  W.  25 
See  Jurisdiction    I.  L.  B.  35  Calc.  777 


XJV.>XV  l-l  ■•!, 

Col. 

1.  Form  OF  Decree — 

(a)  General  Cases 

.  3242 

(6)  Account        .         ,         ,         , 

.  3248 

(c)  Agent  .         .        .         .         , 

.  3248 

{d)  Arbitration 

.  3248 

(e)  Bill  OF  Exchange 

.  32*9 

(/)  Consent  Decree    . 

.  3249 

(7)  Contribution 

.   3250 

(h)  Costs 

.  3251 

(»)  Damages 

.  32:^2 

(?)  Declaratory  Suit. 

.  3252 

{k)  Deed,  Suit  to  set  aside 

.  326a 

{I)  Ejectment     . 

.  3254 

(m)  Endowment 

.  3254 

(n)  Enhancement  of  Rent 

.  3255 

(0)  Goods  .... 

.  3256 

(p)  Heirs  .... 

.  3256 

{q)  Hindu  Widow 

.  3267 

(r)  Idol 

.  3257 

(s)  Improvements 

.  3258 

(0  Mahomedan  Widow 

.  3258 
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DECREE— confi. 

Col. 

1.  Form  of  Decree — concld. 

(u)  Maintenance 

.  3258 

(v)  Mesne  Profits 

.  3261 

{^v)  Mortgage     . 

.  3261 

{x)  Non-suit 

.  3271 

{y)  Papers  and    Accottnts, 

Suits 

FOR  3272 

(2)  Partition 

.  3273 

(aa)  Partnership 

.  3276 

(66)  Possession  . 

.  3275 

(cc)  Pre-emption 

.  3284 

{dd)  Trespasser 

.  3286 

2.  Construction  of  Decree — 

{a)  General  Cases 

.  3287 

(6)  Account,  Decree  for    . 

.  3291 

(c)  Buildings,  Erection  or 

Removal 

OF         ...          . 

.  3292 

(d)  Consent  Decree 

.  3293 

(e)  Costs    .... 

.  3293 

(/)  Deed,  Execution  of 

.  3296 

(g)  Ejectment    . 

.  3297 

(/i)  Endowment 

.  3297 

{i)  Execution     . 

.  3298 

ij)  Forfeiture   . 

.  3305 

{k)  Heir     .... 

.  3305 

(?)  Hindu  Widow 

.  3306 

(w)  Injunction  . 

.  3306 

(w)  Instalments 

.  3306 

(0)  Interest 

.  3307 

{p)  Maintenance         r.         • 

.  3310 

(g)  Mesne  Profits       •         • 

.  3310 

(r)  Money  .         ,        •         . 

.  3313 

{s)  Mortgage      .        •         . 

.  3313 

(t)  Payment  into  Court       • 

.3319 

(w)  Possession    .         •         • 

.  3321 

(v)  Pre-emption          •        • 

.  3322 

3.  Alteration   ob^Amendmeni 

'   of 

De- 

CREE          *             •             .             • 

.  3324 

4.  Effect  of  Decree      •         • 

• 

.  3346 

6.  Revival  of  Decree  '            • 

• 

.  3349 

See  Administration. 

I.  L.  R.  32  Calc.  561 

See  Arbitration    I.  L.  R.  33  Calc.  498 

See  Agra  Tenancy  Act. 

I.  L.  R.  27  AIL  21,  31 

See  Appeal — 

Decrees ; 

Execution  of  Decrees. 


DECREE— confd. 

See  Appellate  Court — Interference 
WITH,  and  Power  to  vary,  Order  of 
lower  Court. 

See  Attachment — Subjects  of  Attach- 
ment— 

Decrees ; 

Expectancy   .  I.  L.  R.  28  Calc.  483 

See  Attachment   before   Judgment. 
I.  Ii.  R.  33  Calc.  639 

See  Civil  Procedure  Code  (XIV  of 
1882),    s.  2  .     12  c.  W.W.  1102 

s.  c.  I.  L.  R.  36  Calc.  493 
See  Civil  Procedure  Code,  18s2,  s.  2. 

See  Civil  Procedure  Code,  1882,  s.  244 
— Parties  to  Suits. 

Sec  Civil  Procedure  Code,  1882,  ss.  244, 
310A,  311     .     I.  L.  R.  38  Bom.  698 

See  Civil  Procedure  Code,  1882,  ss.  206, 
622      .         .     I.  L.  R.  31  Bom.  447 

See  Civil  Procedure  Code,  1882,  s.  253 
I.  L.  R.  31  Bom.  128 

See  Civil  Procedure  Code,  1882,  ss . 
257,  257A,  258. 

See  Civil  Procedure  Code,  1882,  s.  443 
I.  Ii.  R.  28  AU.  137 

See  Compromise   I.  L.  R.  32  Calc.  561 
See  Consent  Decree. 

I.  Ii.  R.  31  Bom.   15 
See  Contribution,  Suit  for. 

I.  L.  R.  31  Calc.  597,  643 
See  Court- FEE  .  I.  L.  R.  33  Calc.  11 
See  Declaratory  Decree,  Suit  for. 

,   See  Dekkhan  Agriculturists'   Relief 
Act      .         .     I.  L.  R.  31  Bom.  120 

See  Estoppel — Estoppel  by  Judgment. 

7  C.  W.  N.  574 

See  Evidence — Civil  Cases — Decrees. 

See  Execution     I.  L.  R.  35  Calc.  1047 

See  Execution  of  Decree, 

See  Ex-PARTE  Decree. 

See  Gujarat  Talukdars'  Act,  s.  31. 
I.  Ii.  R.   33  Bom.  443 

See  Hindu  Law. 

I.  Ii.  R.  33  Calc.  676  ;  1119 

See  Hindu  Law — ^Widow — ^Decrees 
against  Widow,  as  representing  thb 
estate,  OR  personally. 

See    Interest — Omission  to  stipulate 

FOR,  OR  STIPULATED  TIME  HAS  EXPIRED 

—Decrees    .     I.  L.  R.  33  Calc.  846 

^eeJALKAR        .  I.  L.  R.  33  Calc.  15 

See  Joint  Property. 

I.  L.  R.  26  All.  583 
I.  Ii.  R.  28  All.  611 
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DECREE— co«fi. 

See  JimiSDiCTioiT    .     I.  L.  R.  Calc.  193 

See  Jfbisdiction  of  High  Court. 

I.  L.  R.  33  Gale.  180 

See  Lease        .     I.  L.  R.  33  Gale.  862 

See  Limitation  ,   I.  L.  R.  32  Gale.  175 
I.  L.  R.  33  Gale.  679 

See  Limitation  Act,  1877,  Sch.   II,  Art. 
179     .         .       I.  L.  R.  31  Bom.  162 

See  jMoNE  y-Deceee. 

See  Mortgage. 

I.  L.  R.  31  Gale.  737  ;  863 
I.  L.  R.  28  Bom.  153 

See  Pasturage  .  I.  L.  R.  31  Gale.  503 

See  Pensions  Act. 

I.  L.  R.  30  Bom.  101 ;  506 

See  Possession  .  I.  L.  R.  33  Gale.  487 

See  Practice    .    I.  L.  R.  33  Bom.  216 

See  Privy  Council  8  G.  W.  N.  294, 296 

See  Probate  and  Administration  Act, 
8.  50      .         .         .     8  C.  W.  N.  748 

See  Receiver  .     I.  L.  R.  33  Gale.  117 

See  Resistance  or  Obstruction  to  Exe- 
cution OF  Decree. 

See  Right  of  Suit — Decrees. 

See  Sale    .         .    I.  L.  R.  33  Gale.  283 
I.  li.  R.  36  Gale.  323 ;  336 

See  Sale  in  Execution  of  Decree. 
See  Set-off — Cross-decrees. 
See  Transfer  of  Property  Act,  s.  86. 

9  G.  W.  N  577 
I.  L.  R.  27  Mad.  526 

See  Transfer  of  Property  Act,  s.  90. 
I.  li.  R.  33.  Calc.  876 
I.  li.  R.  28  All.  193 

adjustment,  diseharge  or  aatis- 

faction  of— 

See  Civil  Procedure  Code,  1882, — 
s.  244 — Questions   in   Execution  op 
Decree      .      7  C.  W.  N.  54,  172 
s.  244 — Parties  to  Suit. 

I.  li.  R.  29  Calc.  696 
s.  257A. 

.. against  father — 

See  Hindu  Law  .  I.  L.  R.  34  Gale.  642 

alteration  or  amendment  of— 

See  Appeal — Orders. 

I.  L.  R.  28  Gale.  177 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  s.  622. 

5  G.  W.  N.  192 


DEGREE— confcZ. 


—  application  for  amendment  of 

-See  Appeal  to  Privy  Council — Cases  vs 
which  Appeal  lies  or  not — Appeal- 
able Orders     I.  L.  R.  30  Gale.  679 


gage— 


—  assignment  of— 

See  Bengal  Tenancy  Act,  s.  148,  cl.  (A). 

6  G.  W.  N.  91 

See  Civil  Procedure  Code,  1882,  s.  232. 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action. 

See  Set-off — Cross  Decrees. 

—  barred  by  limitation— 

See  Evidence — Civtl  Cases — Decrees. 

I.  L.  R.  3  Gale.  383 

14  B.  li.  R.  P.  G.  370,  371  note 

See  Sale  in  Execution  of  Decree — 
Invalid  Sales — Decrees  barred  by 
Limitation. 

compromise,  in  variance  "writh — 

See  Deposit  .     10  G.  W.  N.  535 

See  Right  of  Suit  .  10  G.  W.  N.  1024 

—  consent — 

See  Appeal— Decrees  5  C.  W.  N.  877 

See  Civil  Procedure  Code,   s.    244 — 
Questions  in  Execution  of  Decree. 
I.  L.  R.  23  Gale.  639 

See,  Estoppel — Estoppel  by  Judcjmknt. 

1  C.  L.  R.  528 
I.  L.  R.  24  Bom.  77 

See  Executor  .  I.  L.  R.  21  Bom.  400 

See  Mahomedan  Law — Debts. 

I.  L.  R.  4  Calc.  142 

•  •         .- 

See  Minor — Representation  of  Minor 
IN  Surrs     . '  I.  Ii.  R.  23  Gale.  934 

See    Practice — Civil    Cases— Consent 

DecrBe.      *.         .     5  G.  L.  R.  464 

.  1  Ind.  Jur.  N.  S.  395 

I.  Ii.  B.  25  Gale.  649 

See  Res  Judicata — Adjudications. 

I.  Ii.  R.  24  Gale.  216 

I.  Ii.  R.  24  Bom.  77 

2  C.  W.  N.  174 

See  Res  Judicata — Matters  in  Issue. 

I.  Ii.  R.  21  Mad.  91 

See  Transfer  of  Property  Act,  s.  67. 

I.  Ij.  R.  22  Gale.  859  ^ 

—  construction     of    decree— mort- 


ice Sale  in  Execution  of  Decree — Set- 
ting ASIDE  Sale — General  Cases. 

e  c.  w.  N.  a 
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DECREE— confc?. 

, .  contract  in  derogation  of —       ' 

/See  Civil  Pkocedtjee  Code,  s.  244 — 
Questions  in  Execution  of  DECiiEE. 
6  C.  W.  N.  796 

copy  of,  deduction  of  time  neces- 


sary for  obtaining- 

/See  Limitation  Act,  1877,  s.  12  (1871,  s. 
13). 

decree  nisi — 

See    Divorce  Act  (IV  of  1860),  s.   12. 
I.  L.  R.  31  AH.  511 

definition  of— 

See     Civil    Peocedube    Code,    s.    2 — 
"  Deceee,"  Definition  of. 

effect  of — 


See  Possession — 

Natuee  pF   Possession. 

I.  L.  R.  29  Calc.  208 

Suit  for  Possession. 

5  C.  W.  N.  234 

See  Possession,  Oedee  of  Ceiminal 
Court  as  to — Decision  of  Magis- 
teate  as  to  Possession. 

5  C.  W.  M.  563 

execution  of — 


See  Appeal — Execution  of  Deceee. 
See  Execution  of  Decree. 

ex  parte — 

See  Civil  Peoceduee  Code  (Act  XIV 
OF  1882\  ss.  100,  108,  157,  158,  622. 
I.  L.  R.  36  Calc.  189 

See  Civil  Peoceduee  Code,  1882,  s.  108. 

See    Evidence — Civil  Cases — Deceees. 

See  Res  Judicata. 

I.  L.  R.  35  Calc.  Q\Q 

See  Limitation  Act. 

I.  L.  R.  81  Bom.  303 

See  Right  of  Suit — Fraud. 

I.  L.  R.  29  Calc.  395 


fi.nality  of- 


>See  Sale  in   Execution  of  Deceee— ^ 
Mortgaged  Property. 

I.  Ii.  R.  24  All.  549 

for  damages — 

See  Easement  .  I.  L.  R.  35  Calc.  661 

for  mesne  profit — 

See  Hindu  Law — Debts. 

11  C.  W.  N.  163 


DECREE— fow^tf. 

for  money — 

See  Civil  Procedure  Code,  1882,  s.  232. 
I.  Ii.  R,  31  Bom.  308 

for  partition — 


^ee  Partition  Act  (IV  of  1893). 

I.  Ii.  R.  32  Bom.  103 

—  for  performance  of  a  particular 


act — 

See   Civil   Procedure   Code,    1882,  ss. 
259,  260  (1859,  s.  200). 

for  possession  and  mesne-profits, 

form  of,  where  deeds  are  invalid 

>See  Champerty  and  Maintenance. 

I.  L.  R.  35  Calc.  420 
for  rent — 

See  Decree     .     I.  L.  R.  32  Calc.  680 

See  Landlord  and  Tenant. 

I.  L.  R.  34  Calc.  298 
I.  L.  R.  35  Calc.  737 

^ for  rent  due  on  two  holdings — 


See  Bengal  Tenancy  Act  (VIII  of  1885), 
s.   170         .       I.  L.  R.  36  Calc.  765 

—  for  sale — 


See  Civil  Procedure  Code. 

I.  L.  R.  29  Bom.  13,  366t 

I.  L.  R.  27  All.  88, 153,  325, 

374,  380,  465,  575 

See  Execution. 

I.  L.  R.  29  Bom.  79  ;  615 
I.  L.  R.  32  Calc.  265 

—  form  of— 


See  Co-sHARERS — Enjoyment  of  JoiNt 

Property — Erection   of   Buildings. 

I.  L.  R.  30  Calc.  901 

See  Hindu  Law   I.  L.  R.  34  Calc.  735 

See  Restitution  of  Conjugal  Rights. 

I.  Ii.  R.  28  Calc.  37 

See  Teansfee  of  Peoperty  Act,  ss.  92 
AND  93         .     I.  Ii.  R.  29  AIL  481 

See  Vendoe  and  Puechasee — Invalid 
Sales  .      I.  L.  R.  26  Bom.  159 

fraudulent — 


See  Fraudulent  Deceee. 
joint  liability  under — 


See  Contribution,  Suits  for — Payment 
of  Joint  Debt  by  one  Debtor. 

See  Limitation  Act,  1877,  art.  99  (1871 : 
art.  100)      .    I.  Ii.  R.  4  Calc.  529 
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DECREE— confi. 

Magistrate  to  respect 

See     Possession,    Order    of   Criminal 
Court  as  to — 

Decision       op    Magistrate     as    to 
Possession       .      6  C.  W.  "N.  841 

Disputes    as      to    Right    of    Way, 
Water,  etc.     .       6  C.  W.'N.  161 

See  Nttisance — ^Under  Criminal  Proce- 
dure Code  .     e  C.  W.  N.  466 

. obtained  by  fraud— 

See  Limitation  .  I.  L.  R.  34  Cale.  711 

. of  Court  of  Native  State— 

See  Execution  of  Decree — Decrees  op 
Courts     of     Native     States. 

I.  L.  R.  15  Bom.  216 

. of  Small  Cause  Court,  suit  on — 

See  Evidence — Civil     Cases — Decrees. 

6  B.  L.  R.  729,  730  note 

7  B.  L.  B.  Ap.  61 

See  Right  of  Suit — Decrees. 


on  appeal- 


See  Limitation  .  I.  L.  R.  34  Calc.  874 

—  on  compromise — 

See  Compromise — Compromise  op  Suits 
UNDER  Civil  Procedure  Code. 

5  C.  W.  N.  485 

—  on  mortgage — 

See  Dekkhan  Agriculturists'    Relief 
Act  (XVII  of  1879). 

I.  Ii.  R.  32  Bom.  88 


—  on  private  award— 

See  Appeal     .  ,     11  C.  W.  N.  220 

—  payable  by  instalments — 

See  Civil  Procedure  Code,  1882,  ss.  267, 
258. 

See  Limitation  Act,  1877,  art.  179  (1871, 
ART.  167) — Order  fob  Payment  at 
Specified  Dates. 

—  pending  appeal— 

See  Civil  Procedure  Codk,  1882,  ss  108, 
560,  582  .        I.  Ii.  R.  30  Mad.  535 

—  reversal  of — 

See  Sale  in  Execution  op  Decree — 
Invalid  Sales — Decrees  afterwards 
reversed. 

See  Small  Cause  Court,  Presidency 
Towns — Practice  and  Procedure — 
Altering,  Setting  aside,  or  Revers- 
ing, Decree  .   I.  L.  R.  19  Mad.  96 

See  Right  op  Suit — ^Fraud. 

7  C.  W.  N.  353 


DECREE— confi. 


one  defendant — 


reversal  of  "whole,  on  appeal  by 


See  Civil  Procedure  Code,  1882,  s.  644 
(1859,s.  337). 


revival  of — 


See  Decree — Revival  of  Decree. 

3  B.  L.  R.  Ap.  94  :  12  W.  R.  28 

^        See  Limitation  Act,  1877,  Sch.  II,    art. 

179    (1871,    art.    167)— Period    from 

WHICH  Limitation  runs — Continuous 

Proceedings  ,         ,      24  W.  R.  143 

See  Right  of  Sxht — Decrees,  Suits  on. 
I.  L.  R.  7  Calc.  74 

set  aside ;    application    for  re- 


fund of  amount  of — 

See  Limitation  Act,  1877,  Sch.  II,  Arts. 
178,  179      .      I.  L.  R.  28  Calc.  113 

splitting  up  of  — 

See  Lis  pendens      .     13  C.  W.  W.  226 

superseded — 

See   Money   paid    under   Process    of 
Decree. 

transfer  of — 

See  Practice         •     I.  L.  R,  31  Bom.  5 

transfer  of,  for  execution — 


See  Bengal  Act  III  op  1870. 

5e€  Civil  Procedure  Code.  1882,  s.  232. 
I.  L.  R.  29  Calc.  235 

See  Execution  of  Decree — Transfbb 
of  Decree  for  Execution,  etc. 

See  Set-off — CJross-decreks. 

I.  Ii.  R.  26  Mad.  428 
—  validity  of— 

See  Execution  op  Decree. 

I.  Ii.  R.  30  Mad.  26 

-  variation  of,  on  appeal  by  some 


of  joint  appellants — 

See  Civil  Procedure  Code,  1882,  s.  544. 
I.  Ii.  R.  25  Bom.  699 


1.  FORM  OF  DECREK 


1. 


(a)  General  Cases. 
Necessity   for    a    decree — 


N.'W.  P.  Land  Revenue  Act  (XIX  of  1873),  ss.  113, 
114,  115 — Omission  to  frame  decree  in  case  in  which 
a  question  of  title  is  decided — Second  appeal.  It  is 
essential  that  in  a  suit  under  the  Civil  Procedure 
Code  a  decree  should  be  drawn  up.  Held,  therefore,- 
that  in  a  proceeding  under  s.  113  of  the  North- West 
Provinces  Land  Revenue  Act,  where  the  rights  of 
the  parties  are  decided,  a  decree  should  be  drawn 
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DECBEE— cow^. 

1.  FORM  0¥  JDECREE—conld. 

(a)  General  Cases — contd, 

up  giving  effect  to  the  decision.  An  Assistant 
Collector  passed  a  decision  under  s.  1 13  declaring  the 
rights  of  the  parties,  but  did  not  draw  up  a  decree 
giving  effect  to  such  decision.  There  was  an  appeal 
to  the  District  Court  from  such  decision,  which 
made  a  decree  affirming  it.  Held,  by  Stuart,  C.J., 
on  second  appeal,  that  the  defect  arising  from  the 
want  of  a  decree  on  the  record  of  the  Court  of  first  in- 
stance was  a  bar  to  the  hearing  of  the  second  appeal, 
and  the  proceedings  of  the  District  Court  should  be 
set  aside,  and  the  case  should  be  sent  back  to  the 
Assistant  Collector  in  order  that  he  might  frame  a 
decree.  Held  by  Straight,  J.,  that  the  decree  of 
the  District  Court  was  appealable,  such  defect  not- 
withstanding, and  the  appeal  should  be  decreed, 
and  the  decree  of  the  District  Court  reversed,  and 
the  case  be  sent  back  to  the  Assistant  Collector  for 
the  purpose  aforesaid.  Observations  by  Stuart, 
<7.  J.,  on  the  absence  in  the  Code  of  Civil  Procedure 
of  any  mandatory  provisions  in  reference  to  the 
framing  of  decrees.  Ranjit  Singh  v.  Ilahi 
Bakhsh        .         .         .      I.  Ii.  B.  5  All.  520 

2.  : N.-W.    P.    Land 

'Revenue  Act  {XIX  of  1873),  ss.  113  and  114— Par- 
tition, Application  for — Order  on  objection  as  to 
title  raised  in  course  of  partition-proceedings.  A 
Collector  or  Assistant  Collector  trying  a  question  of 
title  raised  in  the  course  of  the  hearing  of  an 
application  for  partition  under  the  N.-W.  P.  Land 
Revenue  Act  (XIX  of  1873)  is  not  bound  to  cause 
a  formal  decree  to  be  drawn  up  embodying  the 
result  of  his  order  or  decision  on  such  point.  Niaz 
Begam  v.  Abdul  Karim  Khan 

I.  L.  B.  14  All.  500 


3. 


Drawing  up    decrees — Duty 


of  Judge.  The  duty  of  Judges  in  seeing  that 
decrees  are  properly  drawn  up  pointed  out. 
RusTOM  Ally  v.  Ameer  Ally  Saudagur 

10  W.  B.  487 


4. 


Insufficient     payment     of 


Court-fees — Procedure  to  be  adopted  on — Ap- 
pellate Court,  power  of.  In  a  suit  for  specific 
performance  of  a  contract  for  the  sale  of  land  and 
for  possession,  the  plaintiff  did  not  pay  the  full 
Court-fees,  but  the  Munsif  heard  the  suit  and  dis- 
missed it.  An  appeal  by  the  plaintiff  was  entertained 
by  the  Subordinate  Judge,  who  passed  a  decree  for 
specific  performance,  and  decreed  that,  if  the  de- 
ficient Court-fees  were  paid,  possession  should  be 
given  to  the  plaintiff,  but  that,  on  failure  to  pay 
the  Court-fees,  the  claim  for  possession  should  be 
dismissed.  Held,  that,  the  plaintiff  not  having  in 
the  first  instance  paid  the  full  Court-fees,  he  should 
I,  have  been  called  upon  by  the  Munsif  to  do  so.  As 
this  was  not  done,  th^  Court  of  first  appeal  was 
not  in  error  in  entertaining  the  appeal  which  was 
preferred  by  the  plaintiff  ;  but  he  should  have 
passed  no  decree  until  the  fees  due  had  been  paid, 
and  if  they  were  not  paid,  the  decree  should  have 


DECBEE— conei. 

1.  FORM  OF  DECREE— corOd. 

(a)  General  Cases — contd* 

been  for  the  dismissal  of  the  whole  suit,     Krishna- 

SAMI   V.    SUNDARAPPAYYAR 

I.  Ii.  B.  18    Mad.  415 
Contents  of  decree.    Decrees 


of  Court  should  be  drawn  up  by  the  Judge 
in  such  a  way  as  to  make  them  self-contained 
and  capable  of  execution  without  referring  to  any 
other  document.     Joytara  Dassee  v.  Mahomed 

MOBARUCK 

I.  Ii.  B.  8  Cale.  975  :  11  C.  L.  B.  399 


DWARKANATH      HaLDAR 

Haldar     . 

6 


V.     Kamala    Kanth 

3  B.  L.  B.  Ap.  129 

12  W.  B.  98 

Duty  of  judgment- 


debtor  and  decree-holder.  It  is  the  duty  of  the 
judgment-debtor,  as  well  as  the  decree-holder,  to 
see  that  the  decree  is  properly  drawn  up  ;  and  if  he 
does  not  do  so,  the  Court  will  execute  it  according 
to  its  terms.  Krishtokishore  Dutt  v.  Rooplall 
Dass  .     I.  L.  B.  8  Cale.  687  :  10  C.  L.  B.  609 


7. 


Distinctness    and 


consistency  with  judgment  requisite.  The  decree 
should  not  be  vague,  but  explicit  in  its  terms  as  well 
as  in  accordance  with  the  judgment.  Chunder 
MoNEE  DossEE  V.  Dhuroneedhur  Lahory 

7  W.  B.  2 

NUNDO  KiSHORE  SiNGH  V.  LaLLA  BuRJUN  LaLL 

15  W.  B.  154 


NuTHOO  Singh  v. 


8. 


Ram  Buksh  Singh 

18  W.  B.  34 

Omission  to  spe- 


cify boundaries  in  decree  for  land — Vague  decree — ' 
Civil  Procedure  Code,  1859,  s.  190.  A  decree  which 
was  passed  for  a  specified  quantity  of  land  con- 
tiguous to  the  plaintiff's  estate,  but  which  gave  no 
boundaries  of  such  land,  was  held,  with  reference  to 
s.  190,  Act  VIII  of  1859,  to  be  indefinite  and  incap- 
able of  execution.  Dwarkanath  Roy  v.  3  annobeb 
Chowdhrain  ...        19  W.  B.  81 

Darbaree  Sayal  v.  Fatu  Dhalee 

23  W.  B.  285 

The  '  emedy  is  to  apply  to  have  the  decree  recti- 
fied.    Darbaree  Sayal  v.  Fatu  Dhalee 

23  W.  B.  285 


Sristeedhur 
Dey 

9.  


Bhuttacharjee  v.  Kalee  Doss 
.     24  W.  B.  479 

Omission    to  spe- 


cify boundaries  in  decree  for  land — Specific  state- 
ment of  relief  granted  by  decree.  A  claimed  certain 
lands,  claiming  one  portion  of  such  lands  under  one 
title  and  the  remainder  under  another  and  separate 
title.  In  the  schedule  to  his  plaint  he  gave  the 
boundaries  of  the  entire  lands  claimed  by  him,  but 
did  not  give  any  boundary  between  the  lands 
claimed  by  him  under  one  title  and  the  lands 
claimed  by  him  under  the  other  title.     The  lower 
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DIGEST  OF  CASES. 
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DECBEE— co»»«c?. 

1.  FORM  OF  DECREE— co»<(f. 

(a)  General  Cases — contd. 

Court  decreed  the  whole  of  the  plaintiff's  claim. 
The  lower  Appellate  Court  confirmed  so  much  of 
the  decree  of  the  Court  of  first  instance  as  declared 
the  plaintiff's  right  to  the  first  portion  of  the  land, 
and  dismissed  his  suit  as  to  the  remainder,  and, 
there  being  no  evidence  to  show  what  lands  in 
particular  out  of  the  whole  claim  were  comprised 
in  the  first  portion  for  which  it  gave  him  a  decr.ee, 
directed  them  to  be  ascertained  in  execution.  Hdd, 
that  the  decree  was  bad,  as  it  should  have  specified 
the  particular  lands  decreed.  Kangal  Chandra 
Rtjj  v.  Kanye  Lall  Ruj  .  I.  L.  R.  4  Calc.  69 
10. - Anticipated  diffi- 
culty of  executing  decree.  The  Court  will  not  be 
deterred  from  making  a  decree  by  the  difficulties  to 
be  expected  in  carrying   it  out.      Purappanvana- 

lilNGAM    ChETTI   v.    NaLLASIVAN   ChETTI 

1  Mad.  415 

11.  Decree  not  speci- 
fying relief  granted — Decree  on  appeal.  A  decree 
of  an  Appellate  Court  not  specifying  the  relief 
granted  but  merely  repeating  the  judgment  "  that 
the  appeal  be  decreed,"  is  not  a  sufficient  compli- 
ance with  the  requirements  of  the  law.  Hursarun 
Singh  v.  Purshun  Singh  .         .     2  N.  W.  415 


12. 


Refund       of       purchase- 
In    reversing    a  de- 


money — Decree   on   appeal. 

cree  on  appeal,  the  Court  should  state  the  relief 
which  they  consider  the  appellant  entitled  to. 
A  purchased  a  Government  revenue-paying  estate 
from  B,  but  on  going  to  take  possession  he  found  C, 
who  claimed  under  a  patni  grant,  also  from  B,  in 
possession.  A  case  was,  therefore,  instituted  by 
B  under  Act  IV  of  1840,  but  it  was  ordered  that  C 
should  be  retained  in  possession.  A  then  brought 
a  suit  against  B  and  C  to  recover  his  purchase- 
money.  No  relief  was  asked  against  C,  nor  had  C 
anything  to  do  with  the  sale  from  B  to  A.  The  suit 
was  dismissed.  On  appeal  it  was  ordered  merely 
**that  the  decree  be  reversed  and  the  appeal  decreed 
with  costs."  Nothing  was  asked  against  C  in  the 
grounds  of  appeal.  In  execution  of  this  decree,  Cs 
property  was  seized  and  sold.  C  petitioned  the 
Principal  Sudder  Ameen,  who  held  that  he  was  not 
liable,  but  on  appeal  the  Judge  held  that  he  was 
liable  for  the  purchase-money,  and  his  property 
had  been  rightly  sold  in  execution  for  it.  Heid^ 
on  special  appeal,  that  C  was  not  liable  to  refund 
the  purchase- money.     Bell  v.  Gurudas  Roy 

1  B.  L.  R.  A.  C.  50 

13. Decree      on     appeal.    Dis* 

tinction  pointed  out  between  a  decree  of  an 
Appellate  Court  simply  reversing  the  decree  of  the 
lower  Court  and  a  decree  which,  reversing  that  de- 
cree, goes  on  to  record  judgment  for  the  other 
party.  Hureekishore  Roy  v.  Kaleekishore 
Sen 8  W.  R.  114 


14. 


Decree    of  High 


DECREE contdi 

1.  FORM  OF  DECREE— confc^< 

(a)  General  Cases — contd. 

ruling  in  CJwwdhry  Wahid  Ali  v.  Mullick  Inyet 
Ali,  6  B.  L.  B.  52,  that,  whether  the  decree  of  the 
Lower  Court  is  reversed,  or  modified,  or  affirmed, 
the  decree  passed  by  the  Appellate  Court  is  the 
final  decree  in  the  suit,  and  as  such  the  only  decree 
which  is  capable  of  being  enforced  by  execution, 
not  dissented  from,  except  that  it  was  suggested 
that  in  all  cases  it  may  be  expedient  expressly  to 
embody  in  a  decree  of  affirmance  so  much  of  the 
decree  below  as  it  is  intended  to  affirm,  and  thus 
avoid  the  necessity  of  a  reference  to  the  superseded 
decree.  Qucere  :  Can  the  ruling  in  Anandmayi 
Da  si  V.  Purno  Chandra  Roy,  B.  L.  R.  Sup.  Vol. 
506,  be  supported  ?  Kistokinker  Ghose  Roy  v. 

BURRODACAUNT   SiNGH     RoY 

10  B.  Ii.  R.  101  :  17  W.  R.  292 
14  Moo.  I.  A.  465 


Kishen  Ktshore  Ghose 
8  W.  R.  470 


8.  c.  in   lower  Court. 
V.  BuRODA  Kant  Roy 

Joy  Narain  Giree  v.  Goluck  Chunder  Mytke 

22  W.  R.  102 


15. 


Reversal  of  order 


under  which  land  is  taken  in  execution — Mesne 
profits.  For  the  restoration  of  possession  with 
mesne  profits  of  lands  made  over  in  execution 
of  a  decree  subsequently  reversed  on  appeal,  a 
specific  order  Is  not  necessary  to  be  inserted  in  the 
decree  of  the  Appellate  Court.  Gooboochubn 
BosE  V,  Bykuntnath  Acharjee 

5  W.  R.  Mis.  38 

16. Decree   to    have    a   future 

operation.  In  a  suit  by  a  landlord  to  recover 
possession  where  defendant,  who  was  a  tcnant-at- 
will,  had  received  no  notice  to  determine  his  ten- 
ancy, plaintiff  obtained  a  decree  to  come  into  opera- 
tion at  the  beginning  of  the  next  Amli  year.  Held, 
that  there  was  nothing  in  the  Civil  Procedure  Code 
to  prevent  a  decree  of  this  nature  being  passed. 
Ram  Narain  Manjhee  v.  Futema  Soora 

23  W.  R.  399 


17. 


Decree  to     have 


a  future  operation.  A  decree  to  have  future  opera- 
tion was  held  not  allowable,  e.g.,  to  declare  that  the 
costs  of  a  suit  should  be  borne  by  the  unsuccessful 
party  in  a  suit  to  be  hereafter  brought.  Kasheb 
Chund  Dey  v.  Bungshee  Buddun  Dey 

23  W.  R.  89 

So  a  prospective  decree  for  contingent  arrears  of 
maintenance  is  irregular.  Julebia  Ciiitta  Koof.u 
V.    Bhagee    Kooeb  .         .         6  N.  W.  41 


Court    affirming    decree    of    mofussil    Court.      The 


18. 


Allegation      of      fraud- 


Decree  dealing  only  partly  with  case.  The  plaint 
alleged  fraud  in  the  defendants  in  that  they 
represented  themselves  as  agents,  when  in  fact 
they  were  principals,  in  fifty-eight  instances  in 
which  they  had  made  contracts  with  the  plaintiffs. 
The  prayer  of  the  plaint  was  "  that  the  defendants 
may  either  be  held  personally  responsible  on  the 
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DECREE— cowfc?. 

1.  FORM  OF  DECREE— ccwirf. 

(a)  General  Cases — concld. 

se  veral  said  contracts  as  purchasers  thereunder,  or 
otherwise  that  they  may  he  held  personally  liable 
for  damages,  for  fraudulently  representing  that 
they  were  authorized  to  effect  the  contracts  afore- 
sa  id,"  and  further  asked  for  an  account  and  for 
damages.  It  appeared  clear  to  the  Judge  below,  on 
the  evidence,  that  the  defendants  acted  as  prin- 
cipals, and  he  treated  the  case  on  the  issue  of  fraud 
alone.  Ten  cases  only  of  the  fifty-eight  were 
selected  by  the  plaintiffs,  on  which  they  gave 
evidence,  of  the  fraud  ;  and  the  Judge  found  in 
their  favour  as  to  three,  and  held  that  the  plaint 
charging  fraud,  the  plaintiffs  could  not  succeed  on 
any  cause  of  action  incidentally  disclosed.  The 
decree  was  drawn  up  with  reference  only  to  the 
three  cases  on  which  the  fraud  was  found,  so  far  as 
finally  to  dispose  of  them,  but  ordered  an  enquiry 
as  to  the  fraud  in  all  the  rest.  Held,  that  the  case 
was  appealable,  and  that  the  decision  of  the  Court 
below  was  right.  Ghasseeam  Misser  v.  Wil- 
liamson      .         .         .2  Ind.  Jur.  K".  S.  205 

19. Decree  for    larger  amount 

than  that  claimed. — Consent  of  'parties — 
Compromise  of  suit  awarding  plaintiff  more  than 
amount  claimed — Execution  of  decree  limited  to 
amount  claimed — Suit  for  larger  amount  awarded 
in  compromise.  Ry  consent  of  parties  and  the 
leave  of  the  Court,  a  suit  may  be  amended  to  cover 
an  increased  claim,  and  there  is  nothing  in  the  law 
which  prevents  the  parties  to  a  suit  enlarging  by 
consent  or  compromise  the  original  claim,  and  get- 
<ting  or  allowing  a  decree  for  a  greater  amount  of 
money  or  land  that  that  originally  asked  for. 
MoHiBULLAH  V.  Imami        .     I.  L.  H.  0  All.  229 


20. 


Agreement  out    of   Court, 


to  pay  rent-decree  by  instalments  on  hy- 
pothecation of  property — Suit  to  enforce  such 
agreement,  if  maintainable.  A  suit  lies  to  enforce  an 
agreement  embodied  in  an  instalment-bond  exe- 
cuted, without  the  sanction  of  the  Court,  in  favour 
of  the  decree-holder,  hypothecating  certain  property 
for  payment  of  a  decretal  amount.  Lalji  Singh 
V.  Cava  Singh,  I.  L.  B.  25  All.  317,  referred  to. 
Held,  further,  that  the  provision  as  to  giving  time 
to  execute  the  decree  is  not  illegal,  though  it  may 
be  incapable  of  enforcement  as  the  agreement  was 
not  made  with  the  sanction  of  the  Court.  Juji 
Kamti  v.  Annai  Bhatta,  I.  L.  B.  17 Mad.  382, 
referred  to.  Relchambees  v.  Sarat  Chandra 
Ghosh  (19C8)        .  I.  L.  R.  35  Calc.  870 


21. 


Suit  set  down  for  hearing 


before  the  date  fixed  in  the  summons — Civil 
Procedure  Cede  {Act  XI V  of  1882),  ss.  68,  69,  96, 
100,  101,  112  and  113— High  Court  Bules,  Nos.  Ill 
and  112 — Practice.  It  is  not  open  to  a  plaintiff  to 
obtain  an  ex  parte  decree  before  the  returnable  date 
mentioned  in  the  summons.  Dhirajlal  v. 
HoRMUsji  (1908)        .     I.  Ij.  R.  32  Bom.  534 


DECREE— conft^. 

1.  FORM  OF  DECREE— co»<(Z. 


22. 


(6)  Account. 
Account,  suit  for — Principal 


and  agent — Duty  of  Court  as  to  decree.  Where  a 
plaint  alleged  a  continued  agency  in  the  defend- 
ant and  prayed  for  relief  on  the  ground  that  there 
was  a  specific  balance  against  him,  and  prayed  for 
the  recovery  of  such  sum  or  any  larger  sum  that 
might  be  proved  to  be  payable  :  Held,  that  such 
suit  was  essentially  one  for  an  account,  and  that  the 
Court  following  the  general  lule  ought  not  to  make 
a  final  decree  at  the  hearing,  but  should  order  en 
account  to  be  taken , of  such  agent's  dealirgs  with 
the  plaintiff's  money.  Hurrcnaih  Roy  v. 
Krishna  Coomar  Buksbee 

I.  L.  R.  14  Calc.  147  :  L.  R.  13  I.  A.  123 
23.  ^ Decree    for  ac- 


count of  dissolved  partnership — Civil  Procedure 
Code,  1882,  s.  215 — Procedure — Onus  of  proof — 
Taking  of  accounts.  In  a  suit  for  an  account  of  a 
dissolved  partnership,  a  decree  should  be  passed  un- 
der the  Civil  Procedure  Cede,  s.  215,  in  acccidance 
with  form  No.  132  in  sch.  IV  ;  and  it  should  direct 
an  account  to  be  taken  of  the  dealirgs  and  tran- 
sactions between  the  parties,  and  of  the  credits, 
property,  and  effects  due  and  belorgirg  to  the  late 
partnership,  and  it  should  direct  the  appoinlment 
of  a  receiver  of  the  outstanding  debts  and  effects. 
Observations  on  the  procedure  to  be  adopted  and 
the  burden  of  proof  on  the  takirg  of  the  account. 
Thirukumaresan  Chetti  v.  Sijbbaeaya  Chetti 

I.  L.  R.  20  Mad.  313 


24. 


(c)  Agent. 
Agent,  suit  in  name  of,  for 


Principal — Description  of  plaintiff  on  decree^ 
Where  a  plaintiff  sues  by  his  recognized  agent 
and  obtains  a  decree,  the  decree  should  stand 
in  the  name  of  the  agent,  not  as  for  himself  alone, 
but  as  agent  and  on  behalf  of  the  plaintiff. 
GoLAM  Jelanee  Chowdhry  v.  Nuleet  Chijnder 
Singh  .         .         .         .     11  W.  R.  503 


{d)  Arbitration. 


25. 


Arbitration,  reference  to — 

Prohibition  to  proceed  with  award.  The  Court  of 
first  instance  in  its  decree  "  prohibited  the  arbitra- 
tors from  giving  an  award."  As  they  were  not 
parties  to  the  suit  in  substitution  of  that  order,  it 
was  ordered  that  the  defendants  be  enjoined  from 
proceeding  in  the  award  before  the  arbitrators  and 
from  collecting  certain  debts  released  in  their 
favour  from  attachment.  Parweshar  Dat  v. 
Hari  Naik  .         ,  .         7  N.  W.  357' 

62. Arbitration,    reference  to, 

when  one  party  declines  to  consent — Suit 
for  share  of  land.  In  a  suit  in  which  plaintiffs 
claimed  a  6-anna  share  of  certain  land  belonging  to 
a  mouzah,  it  was  found  on  measurement  that   262^- 
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DEOBEE- contd. 

1.  FORM  OF  DECREE — contd. 

(d)  Abbitbation — concld, 

bighas  of  the  land  claimed  belonged  to  that  talukh. 
Pending  the  suit,  all  the  defendants  except  one  (0) 
agreed  to  a  reference  to  arbitration,  upon  which 
it  was  found  that  44  bighas,  in  addition  to  the  262, 
belonged  to  the  plaintiffs.  Hdd,  that  the  proper 
decree  was  that  the  plaintiffs  were  entitled  to 
recover,  as  against  all  the  defendants,  including  0, 
a  6-anna  share  in  262  bighas  ;  and  as  against  all 
except  0,  a  6-anna  share  in  the  44  bighas  awarded 
by  the  arbitrators.  Doobgachurn  Thakoob  v. 
Kally  Doss  Hazrah  •        10  W.  K.  463 


27. 


—  A"ward — Order    setting    aside 


award  under  s.  521  can  he  questioned  on  appeal 
against  the  final  decree.  Where  a  Court  sets  aside 
an  award  of  arbitrators  on  application  under  s.  521 
of  the  Civil  Procedure  Code,  and  decides  on  the 
merits,  the  Court  of  appeal  can,  on  appeal  from 
the  final  decree,  inquire  into  the  propriety  or  other- 
wise of  the  order  setting  aside  the  award.  Ganga 
Persad  v.  Kura,  I.  L.  R.  28  All.  408,  not  followed. 
Achuthayya  v.  Thimmayya  (1908). 

I.  I*.  R.  31  Mad.  345 


28. 


Appeal  aga inst  de - 


cree  on  fresh  award  made  after  order  of  remittal  under 
8.  520  of  the  Civil  Procedure  Code.  Where  the  Court 
remits  an  award  under  s.  520  of  the  Code  of  Civil 
Procedure  and  the  arbitrators  submit  a  fresh  award 
and  the  Court  passes  a  decree  in  accordance  with 
such  revised  award  under  s.  622  of  the  Code  of 
Civil  Procedure,  no  appeal  lies  against  such  decree 
on  the  ground  that  the  order  of  remittal  under  s. 
620  was  wrong  and  that  the  original  award  ought 
to  have  been  accepted  and  acted  upon.  SnBBiAH 
Iyeb  f.  Subbamania  Aiyab  (1908). 

I.  li.  R.  31  Mad.  479 


29. 


(e)  Bill  op  ExcHANaB. 

Suit  on  bill  of  exchange — 


Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  532, 
538— Negotiable  Instruments  Act  {XXVI  of  1881), 
e.  35.  A  plaintiff  suing  on  a  bill  of  exchange,  the 
drawer,  acceptor,  and  endorser  where  the  endorse- 
ment has  been  made  before  maturity  and  without 
restriction,  is  entitled  to  a  decree  against  all  three 
defendants  ;  a  decree  containing  a  condition  exempt- 
ing the  endorser  from  liability  until  the  plaintiff 
has  exhausted  his  remedies  against  the  drawer  and 
acceptor  is  therefore  illegal.  Bank  of  Bengal 
^.  Kabtick  Chundee  Roy 

,1.  li.  R.  16  Calc.  804 


(/)  Consent  Dbcbeb. 


30. 


Decree  by  consent  against 

minor — Duty  of  Court.  A  Court  ought  not  to 
make  a  decree  by  consent  against  an  infant  withou  t 
fificertaining    that    it   is    for    the    benefit  of  the 


DECREE— confi. 

1.  FORM  OF  DECREE— contd. 

(/)  Consent  Deceee — condd. 

infant  that  such  a  decree  should  be  pronounced. 
Ram  Chubn  Raha  Buksheb  v.  Mungtjl  Sircab 
Bc:  ^^  *:ju  :    16  W.  R.  232 

'      ^    {g)   CONTBIBXJTION. 

31.  ^'Contribution,  suit  for — Spe- 
cification of  separate  sums  due.  In  a  suit  for  con- 
tribution, a  decree  cannot  pass  jointly  against  all 
the  defaulters.  It  should  specify  the  particular 
sums  to  be  paid  by  each.  Bama  Soonduree 
Debla  v.  Anundmoyeb  Debla     .     3  W.  R.  170 


^PlTAMBXJB   ChUCKEBBUTTY 

Paleet 


V. 


Bhyrubnath 
15  W.  R.  52 


MOHADBO   MiSSEB  V.    LaHOBEE    MiSSEB 

24  W.  R.  250 


32. 


Order  for 

The  decree  in  a 


separate  payment  of  share  of  debt 
suit  by  a  debtor  against  his  co-debtors  for  contribu- 
tion, if  in  favour  of  plaintiff,  should  order  payment 
separately  by  each  defendant  of  the  amount  only 
of  his  just  proportion  of  the  debt.  Tavasi  Talavar 
V.  Palanllndi  Talavab  .  .  3  Mad.  187 
Rfjaptjt  Rai  v.  Mahomed  Ali  Khan 

5  N.  W.  915 

Otioolla  v.  Asbbbun    .         .        7  W.  R.  194 

Kbisto  Coomab  Chowdhby  v.  Anund  Movke 
Chowdhbain     .         .         .         .     7  W.  R.  300 

Mohessub  Buksh  Sinqh  v.  Mdthooba  Pbbshad 

.,,    8  W.  R.  515 

NoBiN   MoHUN   Ghossal   V.    Gopal^Chundeb 
Mookebjeb      ....     11  W.  R.  538 

Rash     Munjoobeb    Chowdhbain    v.     Radha 
Soondubee  Dosseb  .         .      23  W.  R.  283 

Bhubut  Pandby  v.  Mdnthooba  Koeb 

23  W.  R.  421 

33.  — Suit  against  cO' 

tenants  to  recover  rent  paid  on  their  behalf — Order 
for  separate  payments.  In  a  suit  against  co-tenants 
to  recover  rent  paid  by  plaintiff  on  their  behalf,  a 
joint  decree  declaring  the  defendants  collectively 
liable  ought  not  to  be  passed.  The  Court  should 
determine  what  portion  of  the  whole  rent  ought  to 
be  repaid  by  each  one  of  the  defendants,  and  whe- 
ther each  defendant  is  under  any  liability  to  pay  the 
plaintiff  at  all.  Kbisto  Moneb  Dkbia  v.  Buboda 
DossLA  Chowdhbain        .         .      14  W.  R.  143 


34. 


Proportionate 


liability  of  co-sharers.  Parties  liable  for  contribu- 
tion held  to  be  liable  according  to  their  respective 
shares  in  a  property  and  not  simply  per  capita. 
MuBDAN  Ali  v.  Tufussal  Hossein  16  W.  R.  78 

35.  — Principle  in  as- 
sessing share  of  co-sharer  of  revenue.  Principle  oon- 
Bidered  fair  in  assessing  a  co-sharer's  share  of  the 
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DECREB— cowfc?. 

1.  FORM  OF  DECREE— contd, 

(g)  Contribution — concld. 

Government  revenue  paid  for  the  whole  estate  to 
save  it  from  sale.  Juggobundoo  Roy  v.  Fyez 
BuKSH  Chowdhry     .         .         .8  W.  R.  166 


36. 


Siiit    for    con- 


tribution in  respect  of  money  deposited  by  the  plaint- 
ifis  to  save  tlie  proj-erty,  of  tchich  they  were  co-sharers, 
from  being  sold  for  arrears  of  revenue — Personal 
liability.  In  a  suit  for  contribution  by  the  plaintiffs 
against  the  defendants,  the  Court  of  first  instance 
gave  the  plaintiffs  a  decree  against  one  defendant 
and  exonerated  the  others.  On  an  appeal  by  the 
defendant  against  whom  the  decree  was  passed,  the 
Appellate  Court  directed  the  defendants  exonerated 
by  the  first  Court  to  be  added  as  respondents,  set 
aside  the  decree  against  the  appealing  defendant, 
and  passed  a  decree  against  the  defendants,  who 
were  added  as  respondents,  as  representatives  of 
one  S,  and  ordered  the  amount  so  decreed  to  be 
recovered  from  the  estate  of  her  (aS's)  husband.  On 
appeal  to  the  High  Court  by  the  defendants,  who 
were  thus  made  liable,  on  the  ground  that  the 
liability  to  contribution  being  the  personal  liability 
of  S,  they  not  being  heirs  to  her  stridhan,  they  were 
not  liable  for  the  plaintiff's  claim.  Held,  that,  in- 
asmuch as  a  claim  for  contribution  creates  only  a 
personal  liability  against  the  co-sharers  on  account 
of  whose  share  the  payement  has  been  made,  and 
does  not  create  a  charge  on  the  estate,  the  persons 
liable  would  not  be  the  reversionary  heirs  to  /S's 
husband's  estates,  but  those  who  would  inherit 
her  stridhan.  Upendba  Lal  Mukeejee  v.  Giein- 
DRA.  Nath  Mukeejee    I.  L.   R.  25    Cale.  565 

2  C.  W.  N.  425 


{h)  Costs. 

37.  Annexing  amount  of  costs 

to  decree — Civil  Procedure  Code,  1859,  s.  360 — 
Practice.  It  is  a  convenient  practice  for  a  Court 
to  annex  to  every  decree  the  costs  incurred  by  both 
parties.  Nobo  Keisto  Mookeejee  v.  Par- 
butty  Churn   Bhuttachaejee     .  13  W.  R.  23 


38. 


Specification       of       costs 


without  allotment  of  responsibility — Civil 
Procednre  Code,  1859,  s.  189 — Decree  for  costs. 
The  mere  specification  of  costs  in  a  decree  with- 
out an  allotment  of  responsibility  is  not  a  suffici- 
ent compliance  with  s.  189,  Act  VIII  of  1859. 
Janokee  Nath  Mookeejee  v.  .Tovkishen 
Mookeejee         .         .         .         .15  W.  R.  4 

39.   Copy    of  judgment    "with 

schedule  of  costs  annexed — Civil  Procedure 
Code,  1859,  s.  189.  A  copy  of  the  judgment,  with 
the  schedule  of  costs  appended,  does  not  constitute 
a  proper  decree  such  as  is  required  under  s.  189, 
Code  of  Civil  Procedure.  Purmessuree  Dutt  Jha 
V.  JoYNAUTH  Thakoor  .         15  W.  R.  326 


40. 


Decree  of  Appellate  Court 


DECREE— conicf. 

1.  FORM  OF  DECREE--<on^. 

(A)  Costs — con,dd» 

When  an  Appellate  Court  decrees  an  appeal  andi 
gives  costs  of  its  own  Court,  the  costs  of  the  first 
Court  should  be  included  in  the  decree.    Mahomed 

BUSSEEROOLLAH  ChOWDRY  V.     RaM   KaNT     ChOW- 

DRY 16  W.  R,  266 


41. 


Omission  to  spe- 


—Civil  Procedure     Code,   1859,   8.   360.     Semble : 


cify  costs — Civil  Procedure  Code,  1859,  s.  360. 
S.  360,  Act  VIII  of  1859,  only  requires  the  Judge 
of  an  Appellate  Court  to  state  in  his  decision  by 
what  parties  (and  in  what  proportions  if  necessary) 
the  costs  of  the  original  suit,  which  he  must  take 
for  granted,  are  to  be  paid;  but  not  to  go  into 
particulars,  or  append  to  his  judgment  a  schedule 
setting  forth  the  different  items  which  make  up 
the  costs  of  the  first  Court.  Mothoora  Mohun 
Roy  v.  Huree  Kishore  Roy   .    18  W.  R.  286 

Reversing  on  review  s.  c.  Huree   Kishore  Roy 
V.  Muthoora  Mohun  Roy      ,      17  W.  R.  445 

42. Specification    of 

proportionate  share  of  costs — Civil  Procedure  Cede, 
1859,  s.  360.  Where  a  decree  of  the  High  Court 
awards  costs,  the  order  is  not  bad  in  law  simply  be- 
cause it  does  not  specify  the  exact  amount  to  be 
paid  as  costs  of  the  lower  Court.  Such  specification 
is  not  rendered  incumbent  by  Act  VIII  of  1859, 
s.  360,  which  only  requires  a  Court  of  appeal  to 
declare  the  proportions  in  which  the  costs  are  to  be 
paid,  where  more  parties  than  one  are  made  liable. 
Raj  Krishna  Singh  v.  Pronoda  Dabee  Raj 
Coomaree  .         .         .         .     21 W.  R.  74 


43. 


.--  Specification  of 


liability  for  costs.  An  Appellate  Court  finally 
determining  a  suit  is  bound  to  decide  by  which  of 
the  parties  before  it  the  costs  shall  be  borne  ;  it  is 
not  at  liberty  to  declare  that  the  costs  shall  be  borne 
by  the  unsuccessful  party  in  a  suit  to  be  hereafter 
brought.  Kashee  Chunder  Dey  v.  Bungsheb 
BuDiDUN  Dey     .         .         .  .   23  W.  R.  8& 


(i)  Damages. 

44. Damages,  suit  for — Plaint- 
iffs with  separate  interests — Apportionment  of 
damages.  Where  plaintiffs  with  separate  interests 
sue  for  and  obtain  damages,  the  decree  should  not 
be  a  joint  one  for  a  lump  sum,  but  should  appor- 
tion the  damages.  Tbilokenath  Jha  v.  Hub 
Dutt  Khurhuree     .         .         .     9  W.  R.  299* 

45^ Assessment     of 

damages.  A  decree  for  damages  must  assess  them, 
and  not  leave  them  to  be  ascertain  ed  in  execution  of 
the  decree.    Muneerun  v.  Museehun 

13  W.  R.  139 


46. 


(/)  Declaratory  Suit. 

Declaratory    decree,    suit 


for-^uit  by  one  of  several  brothers  for  declaratory^ 


(    3253    ) 


DIGEST  OF  CASES. 


(    3254    ) 


DECREE— cowfi. 

1.  FORM  OF  DECREE— contd. 
Declabatoby  Suit — concld. 

decree  as  to  mal  land.  Where  property  in  dispute 
was  found  by  the  lower  Court  to  be  debutter  land 
belonging  to  plaintiff,  one  of  four  brothers  of  a  joint 
family,  and  not  mal  land  included  in  defendant's 
patni  :  Hdd,  that  plaintiff  was  entitled  to  a  de- 
claration that  the  whole  land  was  mal  land,  and 
that  he  was  entitled  to  a  fourth  share.  Gijnga 
GoBiND  Singh  v.  Joy  Gopal  Panda 

10  W.  R.  105 


47. 


Suit  for  declara- 


tion of  title  and  confirmation  of  'possession.  Plaint- 
iff prayed  for  a  declaration  of  title  to,  and  confirm- 
ation of  his  possession  of,  17  bighas  which  he 
claimed  through  J  and  five  others.  The  lower 
Court  found  that  of  these  persons,  J  only  ever  had 
any  interest  in  the  17  bighas,  and  gave  plaintiff  a 
decree  declaring  that  he  had  purchased  the  rights 
and  interests  of  J,  whatever  they  might  be.  Held, 
that  such  a  decree  was  bad,  as  not  in  any  way 
declaring  what  interest  the  plaintiff  had  in  the  17 
bighas,  or  whether  he  had  any  right,  and  that  the 
Court  ought  to  have  decided  what  J' s  precise  rights 
were  which  had  passed  to  the  plaintiff.  Ram  Phijl 
Ahir  v.  Bhugwan  Dutt  Paubey 

12  W.  R.  326 


(Jk)  Deed,  Suit  to  set  aside. 


48. 


Suit  to  set  aside  deed  of 


sale — Legal  necessity  as  to  part  of  consideration- 
money.  QucBre  :  Where  it  has  been  found  that,  as 
to  a  certain  portion  of  the  consideration-money 
of  a  deed  of  sale  of  joint  ancestral  property,  there 
was  a  legal  necessity,  is  it  a  correct  principle  to 
uphold  the  deed  as  to  that  portion  of  the  land  which 
bears  the  same  proportion  to  the  whole  quantity 
conveyed,  as  the  money  borrowed  for  the  discharge 
of  the  legal  necessity  bore  to  the  whole  amount  of 
the  consideration-money  ?  Rajabam  Tewabi  v. 
LtrCHMTJN  Persad 

4  B.  L.  R.  A.  C.  118  :  12  W.  R.  478 


49. 


Parda-nashin,  suit  by,  to 


set  aside  deed — Declaration  of  title.  In  a  suit  by 
the  heirs  of  a  Mahomedan  parda-nashin  lady  to  set 
aside  a  deed  of  sale  executed  by  her,  whilst  living 
apart  from  her  relations,  in  the  house  of  the  pur- 
chaser, who  had  occasionally  acted  as  her  mukhtar: 
Held,  that,  where  the  substantial  relief  prayed  for 
is  that  the  deeds  should  be  set  aside,  the  Court  is  not 
justified  in  substituting  therefor  a  mere  declaration 
of  the  plaintiff's  title.  Thakoob  Deen  Tewabby 
V.  Ali  Hossein  Khan 

13  B.  L.  R.  P.  C.  427  :  21  W.  R.  840 

li.  R.  1  I.  A.  192 


B.C.  in  lower  Court 


8  "W.  R.  341 


{I)  Ejectment. 

50. Suit  for  arrears  of  rent — 

Order  in  default  of  payment.     In  suits  for  arrears  of 


DECREE—conR 

1.  FORM  OF  DECREE— conffi. 

{I)  Ejectment — concld. 

rent  the  decree  ought  not  to  direct  in  what  mode 
execution  should  issue.     Shyam  Churn  Chuckeb- 

BFTTY  V.    HeEBACHAND  MoZOOMDAB 

Marsh.  48  : 1  Hay  113 

51.  Decree  for  eject- 
ment. A  decree  for  ejectment  ought  not  in  a  suit 
for  arrears  of  rent  to  be  passed  against  the  holder  of 
a  permanent  transferable  tenure.  Sbeenibash 
Laek  v.  Prosunno  Coomab  Mittee 

25  W.  R.  218 


52. 


Cancelment    of 


tenure — Act  X  of  1859,  s.  7S.  The  decretal  order  in 
a  suit  by  a  plaintiff,  who,  having  given  a  lease  on 
a  zur-i-peshgi  advance  to  the  defendant,  has  been 
declared  entitled  to  sue  for  the  balance  of  rents  after 
giving  the  defendant  credit  for  the  amount  of  his 
advance,  should  after  pronouncing  the  tenure  liable 
on  cancelment,  go  on  to  say,  according  to  s.  78,  Act 
X  of  1859,  that  it  will  be  cancelled  if  the  arrear 
be  not  paid  within  fifteen  days.  Girek  Dharee 
Sahoo  v.  Buksun     ...         1  W.  R.  361 


68. 


Execution     of 


decree  for  ejectment  for  arrears  of  rent — Extension 
of  time  for  payment — Bengal  Tenancy  Act  {VIII 
of  1885),  s.  66,  els.  2  and  3.  Per  Prinsep  and 
Banebjee,  J  J. — The  extension  of  time  authorized 
by  s.  66,  cl.  3  of  the  Bengal  Tenancy  Act  can  be 
granted  by  the  Court  after  the  decree,  and  not  only 
when  framing  the  decree  under  cl.  2  of  that  section. 
Per  Rampini,  J.  {contra).  Per  Prinsep  and 
Banebjee,  -JJ. — The  decree  for  ejectment  passed 
under  s.  66,  cl.  2  of  the  Bengal  Tenancy  Act,  noe<l 
not  incorporate  the  terms  as  to  the  ejectment  being 
avoided  by  payment  within  fifteen  days  from  the 
date  of  the  decree.  These  terms  are  rather  in  the 
nature  of  a  direction  to  the  Court  of  execution.  Per 
Prinsep,  J. — ^The  application  for  such  extension  of 
time  may,  therefore,  be  made  by  the  judgment- 
debtor  on  a  mere  petition,  and  not  in  the  form  of  an 
application  for  review  of  judgment.  Bodh  Narain 
V.  Mahomed  Moosa     .     I.  L.  R  26  Calc.  639 

3  C.  W.  N.  628 

54.  Decree  for    unconditional 

re-entry— jPormer — Aa  X  of  1859,  «».  22,  78. 
With  reference  to  ss.  22  and  78  of  Act  X  of  1859,  a 
decree  for  an  unconditional  re-entry  cannot  be  given 
against  a  farmer.     Buksh  Ali  v.  Ramtonoo  Gun 

6  W.  R.,  Act  X,  64 


55. 


(w)  Endowment. 

Suit  to  set  aside  sale    of 


property  belonging  to  religious  endowment 
— Re-payment  of  money.  In  a  suit  to  set  aside  the 
»sale  of  property  belonging  to  a  religious  endowment, 
the  Munsif  gave  the  plaintiff  a  decree  in  favour  of 
his  reversionary  rights,  declaring  that  the  convey- 
ance should  not  operate  adversely  to  him  to  the 
extent  of  such  portion  as  was  sold  to  meet  pressing 


(     3255    ) 


DIGEST  OF  CASES. 


(     3256    ) 


X)ECREE— confi. 

1.  FORM  OF  DECREE— contd, 

(m)  Endowment — concld. 

debts  and  necessities  of  the  muth.  Held  that  such 
a  decree  was  erroneous,  as  the  transaction  of  sale 
was  one  and  indivisible.  If  the  sale  was 
valid,  the  plaintiff  was  not  entitled  to  have  it 
set  aside  to  any  extent ;  but  if  the  conveyance  was 
not  operative  against  the  plaintiff,  it  should  have 
been  set  aside  in  its  entirety,  either  absolutely  or 
upon  condition  that  the  plaintiff  should  repay  such 
portion  of  the  consideration  money  as  had  been 
rightly  advanced.  Joy  Lall  Tewaree  v.  Gossain 
Bhoobfn    Geer  .         .         21 W.  R.  334 


56. 


Charitable      trust — Scheme 


for  management  of  account — Matters  to  he  con- 
sidered in  framing  scheme.  The  plaintiffs  sued  as 
persons  interested  in  the  maintenance  of  a  religi- 
ous and  charitable  institution,  and  prayed  that  the 
defendants,  as  recipients  of  the  offerings  at  the  idol's 
shrine,  should  be  made  accountable  as  trustees  for 
the  right  disposal  of  the  property  thus  acquired. 
They  also  prayed  for  an  account,  a  receiver,  for  the 
removal  of  the  shevaks,  the  defendants,  from  their 
office,  and  for  the  settlement  of  a  scheme  for  future 
management.  The  High  Court  directed  the  District 
Judge  (i)  to  take  steps  either  by  appointing  a 
receiver,  or  otherwise,  in  his  discretion,  for  guarding 
the  property  of  the  temple  ;  (ii)  to  take  an  account 
of  the  property  and  of  the  receipts  and  disburse- 
ments of  the  temple  ;  (iii)  to  make  the  requisite 
orders  for  recovering  property  appropriated  by  the 
shevaks  ;  and  (iv)  to  draw  up  a  scheme  for  the 
future  management  of  the  temple  and  its  funds, 
regard  being  had  to  the  established  practice  of 
the  institution  and  to  the  position  of  the  shevaks 
and  of  other  persons  connected  with  it.  Held,  that 
the  decree  was  right,  no  further  direction  being 
necessary,  and  the  first  thing  to  be  done  being  to 
take  an  account  of  the  trust  property.  Chotalal 
Lakhiram  v.  Manohar  Ganesh  Tambekar 

I.  L.  R.  24  Bom.  50 
4  C.  W.  N.  23 

Affirming  the  decree  of  the  High  Court  in 
Manohar  Ganesh  Tambekar  v.  Lakhmiram 
Govindram        .         .        I.  L.  R.  12  Bom.  247 


57. 


(n)  Enhancement  of  Rent. 

Enhancement,    suit    for- 


Enhancement,  grounds  for — Suit  for  enhancement 
on  several  grounds.  In  decreeing  enhanced  rent,  it 
is  necessary  to  specify  distinctly  on  which  of  the 
grounds  stated  in  the  plaint  enhancement  is  allowed. 
Ganga  Narayan  Das  v.  Saroda  Mohun  Roy 
Chowdhry  3  B.  L.  R.  a.  C.  230  :  12  W.  R.  30 


58.  

s.  13 — Defective  decree. 


Act  X  of  1859, 


In  a  suit  for  a  kabuliat  at* 
enhanced  rates  to  correspond  with  the  terms  of  a 
pottah  which  had  been  tendered  at  some  date  pre- 
ceding the  suit,  where  the  lower  Court  decreed  the 
plaintiff's    appeal :  Held,  that     the    decree    was 


DECREE— cowfti. 

1.  FORM  OF  DECREE— contd. 

,       (»)  Enhancement  of  Rent — concld. 

defective,  inasmuch  as  it  did  not  declare  what  the 
kabuliat  was  to  which  the  plaintiff  was  entitled,  and 
that  the  claim  of  the  plaintiff  could  not  succeed, 
inasmuch  as  it  demanded  a  higher  rate  for  a  period 
which  had  already  elapsed  when  the  suit  was  insti- 
tuted, a  right  forbidden  by  s.  13,  Act  X  of  1859, 
without  giving  such  notice  as  therein  prescribed, 
which  notice  the  plamtiff  had  failed  to  give  in  this 
case.    ZiNNUT  Bibee  v.  Jaffur  Ali 

14W.  R.172 


59. 


Parties,     non- 


joinder of — Suit  barred  as  to  added  parties.  In 
a  suit  for  the  recovery  of  rent  at  an  enhanced  rate, 
brought  by  two  of  four  brothers,  joint  and  undivided 
owners  of  the  tenure,  the  other  two  brothers,  on  an 
objection  taken  by  the  defendant  that  they  ought  to 
have  been  parties  to  the  suit,  presented  a  petition 
.  signifying  their  assent  to  the  institution  of  the  suit, 
and  were  thereupon  treated  as  parties  to  the  suit. 
This  application  was,  however,  made  after  the  period 
of  limitation  prescribed  for  such  a  suit  had  expired. 
Held,  by  Markby,  J.,  that  although  the  rights  of 
such  added  parties  were  absolutely  barred,  yet  the 
Court  could  proceed  to  adjudicate  upon,  and  declare 
the  rights  of,  the  remaining  plaintiffs  who  had 
originally  filed  the  suit,  and  that,  as  the  claim  for 
rent  was  indivisible,  the  decree  in  their  favour  should 
be  for  the  whole  amount.  Boidonath  Bag  v. 
Grish  Chunder  Roy     .         .  I.  L.  R.  3  Cale.  26 

(o)  Goods.  T* 

60.  Goods — Suit  to  recover  specifie 

goods  in  hands  of  third  parties — Alternative  claim 
for  value  as  compensation — Specific  Belief  Act  {I 
of  1877),  ss.  10,  11.  In  execution  *of  a  decree 
obtained  by  the  defendants  against  one  M  in  the 
Court  of  Small  Causes,  certain  goods  were  attached, 
to  which  plaintiff  preferred  a  claim.  That  claim 
being  disallowed,  plaintiff  filed,  in  the  City  Civil 
Court,  Madras,  a  suit  for  and  obtained  a  declaration 
of  his  title  to  the  goods,  but  prior  to  the  date  of  the 
decree,  namely,  in  October  1895,  the  goods  attached 
had  been  sold  by  the  Court  of  Small  Causes,  and 
certain  third  parties  had  become  purchasers  thereof. 
On  plaintiff,  in  December  1897,  suing  '^  for  the 
recovery  of  the  goods  or  their  value  as  compensa- 
tion ;"  Held,  that,  the  goods  not  being  in  the 
possession  or  under  the  control  of  the  defendants, 
plaintiff  was  not  entitled  to  a  decree  for  their 
recovery  in  specie  ;  and  that  plaintiff's  only  remedy 
was  by  way  of  damages  for  the  wrongful  taking  of 
his  goods  at  the  instance  of  the  defendants.  Mubu- 
gesa  Mud  ali  v.  Jotharam  Davay 

I.  L.  R.  22  Mad.  478 

(p)  Heirs. 

61.  Heirs,  suit    against — Joint 

decree.     In  a  suit  against  heirs  inheriting  equally,  a 


(     3257    ) 


DIGEST  OF  CASES. 


(    3258    ) 


DECREE— conit?. 

1.  FORM  OF  DECREE— confrf. 

(p)  Heies — concld, 

joint  decree  may  be  passed  without  determining  the 
liability  of  each.     Bkojo  Mohtjn  Mozoomdar  v. 

EOODRANATH    SURMAH       .  .  15  "W.  R.  192 


62. 


Heir  of  deceased  obligor. 


suit  on  bond  against — Specification  of  mode  of 
realization.  A  decree  in  a  suit  upon  a  bond,  against 
the  heir  of  the  deceased  obligor,  awarded  to  the 
plaintiff  the  amount  of  the  bond  from  the  property 
of  the  obligor,  and  directed  that  "  the  defendant  be 
released  from  the  claim  in  this  suit."  An  order  for 
execution  of  the  decree  was  set  aside  by  the  Prin- 
cipal Sudder  Ameen,  on  the  ground  that  the  decree 
did  not  warrant  the  issue  of  an  attachment,  since  it 
was  not  against  any  person.  Held,  that  the  decree 
was  informal  in  not  expressing  that  the  debt  was 
to  be  realized  out  of  the  assets  of  the  deceased  in  the 
hands  of  the  heir,  or  that  should  come  to  the  hands 
of  the  heir,  but  that  the  Principal  Sudder  Ameen 
had  jurisdiction  to  amend  and  ought  to  have 
amended  the  decree  in  this  respect.  Anund 
Roy  .  V.  MuNOKUT  Singh        .         .  Marsh.  611 


63. 


(q)  Hindu  Widow. 
_  Hindu      TvidoT^,        decree 


against — Specification  of  nature  of  decree.  In  a 
decree  against  a  Hindu  widow  it  should  be  stated 
whether  the  decree  is  a  personal  decree  or  one  against 
her  as  representing  her  deceased  husband.  Ram 
KisHORE  Chuckekbutty  v.  Kally  Kant  Chucker- 
BTJTTY       .     I.  L.  R.  6  Calc.  479  :  8  C.  L.  R.  1 

64.  — Hindu  widow,  suit  against 

— Suit  hy  reversioner  to  set  aside  sale,  in  a  suit  by 
a  reversioner  to  set  aside  a  sale  of  property  made 
by  a  Hindu  widow,  the  Court  cannot  direct  posses- 
sion to  be  given  to  the  reversioner,  but  can  only 
declare  the  sale  to  be  invaUd,  and  leave  the  widow 
or  her  vendees  as  her  tenants  in  possession. 
GoLUCK  Chunder  Dass  v.  Gopal  Kjshen  Sen 

W.R.  1864,250 


(r)  Idol. 

65.  Suit  respecting  idol  w^hose 

temple  has  been  destroyed — Turn  of  worship 
— Removal  and  re-conveyance  of  idol.  In  a  suit 
respecting  an  idol  which  had  been  set  up  by  the 
common  ancestor  of  the  parties,  but  whose  temple 
had  been  destroyed  by  the  erosion  of  the  river,  the 
plaintiffs  asked  for  a  declaration  of  their  right  to 
remove  the  idol  to  their  own  house  and  to  keep  it 
there  for  the  period  of  their  turn  of  worship.  Held, 
that  in  giving  the  plaintiffs  a  declaratory  decree  the 
Court  should  define  the  precise  period  for  which  the 
plaintiffs  were  ertitled  to  worship  the  idol  deductirg 
any  period  for  which  the  defendants  had  a  joint 
claim,  and  should  also  make  provisionjn  the  decree 
for  the  re- conveyance  of  the  idol  to  the  place  where 
it  was,  at  the  plaintiff's  expense  and  before  the  expi- 


DECREE— co?»i(?. 

1.  FORM  OF  DECREE— cowfff. 

(r)  Idol — concld, 

ration  of  their  turn  of  worship,  so  as  to  allow  the 
other  parties  the  full  benefit  of  their  turns.  Ram 
SooNDAR  Thajkoor  V.  Tarxjck  Chunder  Turko- 
RUTTUN 19  W.  R.  28 


(s)  Improvements. 


66. 


Improvements,  value  of — 

Suit  for  possession.  In  a  suit  for  the  recovery  of 
immoveable  property  inquiries  as  to  the  value  of 
improvements  must  be  held  before  decree,  and  can- 
not legally  be  reserved,  with  or  without  the  consent 
of  the  parties,  for  determination  in  the  execution 
department.  Nellaya  Variyath  Silapani  v. 
Vadikapat  Manakael  Ashtamurti  Nambudri 

I.  L.  R.  3  Mad.  382 


67. 


(0  Mahomedan   Widow. 
Widow   in 


possession  of 
estate  as  security  for  dower — Suit  by  heir 
for  possession.  Where  a  woman  is  in  possession  of 
her  husband's  estate  as  security  for  unpaid  dower, 
the  proper  decree  in  a  suit  against  her  for  possession 
by  the  heir  is  a  decree  for  possession  subject  to  the 
amount  due  with  a  direction  for  an  account  as  to 
mesne  profits  received  by  her.  Mahomed  Ameer- 
OODEEN  Khan  v.  Mozuffer  Hossein  Khan 

5  B.  L.  R.  570 :  14  W.  R,  P.  O.  5 


68. 


(m)  Maintenance. 
Suit  by  Hindu  widow  for 


administration — Maintenance,  Eight  to  decree 
for.  In  a  suit  by  a  Hindu  widow  for  administration 
under  the  will  of  her  deceased  husband,  the  Court 
will  not  give  a  decree  for  her  general  right  to  main- 
tenance.    BizJiE  Bebee  v.  Monohur  Doss 

2  Ind.  Jur.  N.  S.  118 


69. 


Suit  for  recovery  of  posses. 


sion  of  property  on  which  Hindu  widow 
has  a  claim  for  maintenance— Orrfcr  as  to 
maintenance.  Where  the  nearest  relative  of  a  Hindu 
widow  sued  for  recovery  of  property  in  her  posses- 
sion, and  the  lower  Appellate  Court  awarded  the 
claim  without  fixing  the  amount  of  maintenance  to 
be  given  to  the  widow,  the  High  Court  remanded 
the  suit  in  order  that  the  amount  of  maintenance 
might  be  fixed,  notwithstanding  that  the  widow 
claimed  maintenance  in  that  Court  for  the  first  time. 
Razabai  kom  Rangoji  v.  Sadubin  Bhavant 

8  Bom.  A.  C.  98 


70. 


-»  Decree    for  contingent  ar- 


rears of.maintenance — Non-payment  of  arrears, 
A  prospective  decree  for  contingent  arrears  of 
maintenance  is  quite  irregular.  The  non-payment 
of  any  arrear  due  would  be  a  fresh  cause  of  action 
constituting  a  basis  for  a  suit.  Julebia  Chitta 
KooER  V.  Bhagbe  Kobb      ,         .     6  N.  W,  41 
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DIGEST  OF  CASES. 
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DECREE— cowfi. 


71. 


1.  FORM  OF   DECREE— cow«(Z. 
(m)  Maintenance — contd. 

Decree  declaring  right  to 


maintenance,  and  directing  payment  of  ar- 
rears— Order  for  future  payments.  Where  the 
Civil  Court,  upon  the  suit  of  a  Hindu  widow  for 
maintenance,  makes  a  decree  containing  an  order  in 
express  terms  to  the  defendant  to  pay  to  the  plaintiff 
the  amount  claimed  by  her  for  maintenance  during 
a,  past  period,  but  as  to  the  future  merely  declares 
her  right  to  receive  maintenance  at  an  annual  rate 
from  the  defendant,  the  proper  way  of  enforcing  the 
right  thus  declared  is  not  by  executing  the  decree, 
but  by  bringing  a  fresh  suit.  Decrees  declaring  a 
right  to  maintenance  and  directing  payment  of 
arrears  should  contain  an  order  directing  payment 
of  future  maintenance.  Vishnu  Shambhog  v. 
Manjamma       .         .         .     I.  L.  R.  9  Bom.  108 


DECREE— con<(Z. 


72. 


Cash  allowance — Decree  9 for 


future  payment  of  share.  The  plaintiff  in  this  suit 
sought  to  recover  eleven  years'  arrears  of  his  share 
in  a  certain  Government  allowance  received  by  the 
defendants,  and  also  prayed  for  an  order  directing 
the  defendants  to  pay  him  and  his  heirs  his  proper 
share  in  future.  The  Court  passed  a  decree  for  the 
plaintiff  for  the  amount  claimed,  and  also  directed 
that  the  defendants  should  pay  to  the  plaintiff  and 
his  heirs  for  the  future  his  share  in  the  allowance. 
Held,  also,  that  the  order  in  the  decree  as  to  payment 
in  future  was  bad.  It  could  not  be  executed,  as  the 
amount  of  the  allowance  was  variable,  and  the 
defendants  were  not  liable  until  they  obtained  pay- 
ment of  the  allowance  from  Government.  Chaman- 
LAL  V.  Bapubhai       .         I.'Ij.  R.  22]Bom.  669 


73. 


Declaration    of     mother's 


right  to  maintenance  where  w^hole  estate 
goes  to  adopted  son — Suit  to  establish  adoption 
and  recover  property.  The  High  Court,  being 
impressed  with  the  propriety  of  not  allowing  the 
adopted  son  to  recover  the  whole  property  from  the 
widow,  his  adoptive  mother,  until  proper  provision 
had  been  made  for  her  maintenance,  added  a 
declaration  to  the  decree  made  in  his  favour  that  he 
do  take  the  property  awarded  to  him,  subject  to  the 
obligation  to  provide  a  sufficient  maintenance  for 
the  widow,  and  directed  that  the  Court  executing 
the  decree  should  determine  what  was  a  proper  and 
sufficient  maintenance  for  the  widow,  and  should 
secure  the  same,  either  by  directing  an  investment 
of  a  sufficient  part  of  the  estate  in  trust  for  that 
purpose  or  by  such  other  means  as  it  might  deem 
sufficient.     Jamnabai  v.  Rayciiand  Nahalchand 

I.  Ii.  R.  7  Bom.  225 


74. 


Suit  by    heir    to    recover 


family  property  from  w^idow — Provision  for 
widow.  The  Court  will  not  allow  the  heir  to  recover 
family  property  from  a  widow  entitled  to  be  main- 
tained out  of  it  without  first  securing  a  proper  main 
tenance  for  her.  Jamnabai  v.  Raychand  Nahah 
chand,  I.  L.  B.  7  Bom.  225,  followed.  Yeilawa  v. 
Bhimangavda       ,         ,     I.  L.  R.  18  Bom.  452 

VOL.  II. 


75. 


1.  F.ORM  OF  DECREE— contd. 
(tt)  Maintenance — contd. 

Maintenance,       mother's 


right  to  — Right  to  possession  in  virtue  of  claim 
to  maintenance—Mortgagee's  right  to  possession, 
subject  to  mother's  claim  to  maintenance.  After 
the  death  of  8,  who  had  mortgaged  certain  land 
belonging  to  him,  his  widow  (defendant  No.  2)  mort- 
gaged it  again  in  consideration  of  the  existing 
mortgage  debt  and  a  further  advance.  The  mort- 
gage was  aftenvards  assigned  to  the  plaintiff,  viho 
sued  the  widow  (defendant  No.  2)  and  the  mother 
(defendant  No.  l)of  -S  for  possession.  The  mother 
(defendant  No.  1)  contended  that  any  right  the 
widow  (defendant  No.  2)  had  to  mortgage  the  pro- 
perty was  subject  to  her  (the  first  defendant's)  right 
to  maintenance  out  of  it,  and,  as  her  maintenance, 
she  claimed  to  remain  in  possession.  The  lower 
Court  held  that  the  property  should  not  be  given 
to  the  plaintiff  until  a  proper  arrangement  had  been 
made  by  him  for  the  maintenance  of  defendant 
No.  1,  but  stated  that  it  imposed  that  condition  on 
the  supposition  that  there  was  no  other  family  pro- 
perty out  of  which  she  could  be  maintained.  Held, 
that  the  decree  was  wrong  in  making  the  right  of  the 
first  defendant  to  remain  in  possession  dependent 
on  there  being  no  other  property.  Further  that,  as 
the  mortgagees  lent  their  money  with  full  knowledge 
of  the  first  defendant's  possession  in  virtue  of  her 
claim  to  maintenance,  the  first  defendant  ought  not 
to  be  compelled  to  accept  from  the  plaintiff  main- 
tenance in  some  other  form.  Raohawa  v.  Shiva- 
YOGAppA        .         .         .     I.  L.  R.  18  Bom.  679 

76.  -—  Reduction  of  maintenance 

— Suit  for  altering  the  rate  of  maintenance  fixed  by 
a  decree.  A  suit  will  lie  to  obtain  a  reduction  in  the 
amount  of  maintenance  decreed  to  a  Hindu  v  idow 
on  a  change  of  circumstances,  such  as  a  permanent 
deterioration  in  the  value  of  the  family  property. 
But  where  such  deterioration  is  due  to  the  plaintiff's 
own  default  in  not  keeping  the  property  in  a  proper 
state  of  repair,  he  has  no  right  to  ask  for  a  reduction. 
Per  Parsons,  J. — Courts  should  insert  words  which 
would  enable  them  on  application  to  set  aside  or 
modify  their  orders  as  circumstances  might  require, 
and  in  such  cases  the  remedy  would  be  the  more 
appropriate  one  by  application  under  the  leave 
reserved.     Gopikabai   v.   Dattatraya 

I.  Ii.  R.  24  Bom.  386 


77. 


Decree    for     maintenance 


where  it  is  charged  on  property — Beceiver. 
Appointment  of,  in  case  of  default — Transfer  of 
Property  Act  {IV  of  1882),  ss.  67,  99,  100.  To 
avoid  any  difficulty  in  executing  a  decree  for  main- 
tenance out  of  property  charged  with  payment  of 
the  allowance  and  make  a  fresh  suit  unnecessary  in 
case  of  default  in  payment  of  the  instalments,  a 
receiver  should  be  appointed  under  the  decree  itself 
with  directions,  in  case  of  default  in  payment  of  the 
maintenance,  to  take  possession  of  the  estate  and  sell 
the  same  and  out  of  the  sale-proceeds  to   pay  the 

5l 
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DIGEST  OF  CASES. 
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DECREE — contd. 

1.  FORM  OF  DECREE— cowfi. 

(w)  Maintenance — concld. 

allowance  for  maintenance.  Hemanginee  Dasseb 
V.  Ktjmodb  Chander  Dass  I.  L.  R.  26  Calc.  441 

3  C.  W.  W.  139 

78. Maintenance     of      mother 

and  marriageable  daughters — Provision  for 
maintenance  of  daughter  ceasing  on  marriage.  A 
Hindu  widow,  with  her  two  daughters  as  co-plaint- 
iffs, sued  the  son  of  her  deceased  husband  by 
another  wife,  alleging  that  he  was  in  possession  of  his 
father's  property,  for  maintenance  and  for  the  mar- 
riage expenses  of  the  daughters,  both  of  whomJ[were 
of  marriageable  age.  The  Court  of  first  instance 
gave  the  plaintiffs  a  decree  for  a  monthly  allowance 
and  R540  to  the  widow  as  arrears  of  maintenance 
and  R  1,000  for  the  marriage  expenses  of  the 
daughters.  Held,  that  the  Court  of  first  instance 
should  have  separated  the  maintenance  to  which 
it  considered  the  three  plaintiffs  respectively  en- 
titled, and  that,  as  to  the  two  minor  plaintiffs,  it 
should  have  declared  that  such  maintenance  should 
cease  upon  their  marriage.     Ttjlsha  v.  Gopal  Rai 

I.  L.  B.  e  All.  632 


79. 


80. 


Mesne  profits,  decree  for, 


after  partition  of  zamindari  A  question  of 
the  partibility  of  a  zamindari  disputed  in  a  family  of 
six  brothers  having  been  decided  in  favour  of  three 
who  sued  for  their  shares :  Held,  that  the  decree 
should  be  that  the  plaintiffs  were  entitled  to  recover 
one-half  of  the  zamindari,  together  with  the  mesne 
profits  thereon,  from  the  time  of  their  dispossession  ; 
provided  that  they  should  recover  such  mesne 
profits  for  a  period  of  no  more  than  three  years  next 
before  the  commencement  of  the  suit,  subject  to  an 
allowance  to  the  defendants  for  all  or  any  portion 
of  such  mesne  profits  which  the  latter  might  prove 
to  have  been  duly  applied  for  the  benefit  of  the  joint 
family.    Appa  Rao  v.  Cofrt  of  Wards 

I.  L.  R.  5Mad.236 
L.  R.  9  I.  A.  125 

(w)  Mortgage. 

81 Suit        on      money-bond— 

Charge  on  land— Specification  of  property  from 
which  rmney  rrmy  he  realized.  In  decreeing  a  claim 
founded  on  a  simple  money-bond,  a  Court  has  no 
authority  to  direct  the  realization  of  the  money  out 
of  any  named  property,  and  thus  make  it  a  charge 
upon  such  property.     In  such  a  case,  if  the  decree 


{v)  Mesne  Profits. 

Mesne  profits,  conditional 


decree  for.  A  decree  awarding  immediate  mesne 
profits  at  the  rate  admitted  by  defendants,  and 
larger  mesne  profits  contingentl}'^  on  a  higher  rate 
being  proved  at  the  time  of  execution,  is  altogether 
irregular.     Lotfoollah  v.  Nusseebun 

10  W.  R.  24 


DECREE— confrf. 

1.  FORM  OF  DECREE— conftf. 

{w)  Mortgage — contd. 

does  this,  and  the  property  is  sold  before  attach « 
ment,  the  title  conveyed  by  the  Setle  is  not  affected 
(as  there  is  no  charge  upon  this  property  before  it  is 
attached)  and  the  decree-holder's  remedy  lies 
against  the  judgment-debtor.  Omrito  Lall  Sircar 
V.  Ramdhun  Chakee      .         .        18  "W.  R.  503 


82. 


Decree  against  mortgagor 


— Mode  of  execution.  Where  a  decree  is  against 
the  mortgagor  generally,  coupled  with  a  declaration 
of  the  lien,  the  decree-holder  may  proceed  either 
against  the  person  and  his  property  or  against  the 
mortgaged  property,  though  whether  such  a  course 
will  be  allowed  in  any  particular  case  is  a  matter  for 
the  discretion  of  the  Court  executing  the  decree. 
LircHMi  Dai  Koori  v.  Asman  Stng 

I.  L.  R.  2  Calc.  213  :  25  W.  R.  421 


83. 


Money-decree  »rv 


suit  for  foreclosure  or  sale.  A  mortgagee  sued  for 
foreclosure  or  sale  in  the  usual  form.  The  suit  waB 
undefended.  The  plaintiff  elected  to  take  a  simple 
money-decree  against  the  mortgagor.  The  follow- 
ing words  were  appended  to  the  decree  :  "  Note. — 
The  equity  of  redemption  in  the  property  comprised 
in  the  mortgage  is  not  liable  to  attachment  and  sale 
under  this  decree."  After  ineffectual  attempts  to 
realize  his  debt,  the  plaintiff  api)lied  to  the  Court  for 
liberty  to  sell  the  mortgaged  premises.  Held,  that 
the  Court  had  a  discretionary  power  to  grant  or 
refuse  the  sale.  The  note  at  the  end  of  the  decree 
did  not  amount  to  an  absolute  prohibition  against 
the  sale,  but  was  merely  meant  as  a  guide  to  the 
Court  which  should  have  to  execute  the  decree,  and 
to  show  that  execution  should  not  issue  against  the 
equity  of  redemption,  except  by  special  leave  of  the 
Court.  The  Court  made  an  order  as  if  there  had 
been  a  decree  for  sale  in  the  first  instance,  except 
that  the  account  was  to  be  treated  as  a  final  account 
at  the  date  of  the  decree.  Neerunjun  Mukerjkr 
V.  OoPENDRo  Narain  Deb     .         10  B.  L.  R.  67 

84.  Foreclosure,  suit  for — Mort- 

gage in  English  form.  Form  of  decree  in  a  suit  foe 
foreclosure  or  sale  in  the  mofuasil,  where  the  mort- 
gage is  in  the  English  form,  and  all  parties  con- 
cerned are  English.     Manly  v.  Patterson 

I.  li.  R.  7  Calc.  394 


85. 


Suit  by  purchaser  at  sale 


in  execution  of  decree  on  mortgage  against 
assignee  of  mortgagor.  Form  of  decree  dis- 
cussed where  a  person  who  at  a  sale  in  execution  of 
a  mortgage-decree  has  purchased  a  portion  of  the 
mortgaged  property  brings  a  suit  for  that  portion 
against  the  assignee  in  possession  as  a  mortgagor. 
Bepin  Behari  Btjndopadhya  v.  Brojo  Nath 
MooKHOPADHYA      .         .       I.  L.  R.  8  Calc.  357 

86.      Suit  by  mortgagee  against 

the  mogtgagor  and  purchasers  of  the  mort- 
gaged property.  In  execution  of  a  decree,  the 
right,  title  and  interest  in  two  parcels  of  property 
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DECREE— cow«c?. 

1.  FORM  OF  DECREE— con<(i. 

(to)  Mortgage — contd. 

of  a  judgment-debtor,  who  had  previous  to  the 
attachment  executed  a  simple  mortgage  thereof  to 
A,  was  sold;  and  B  and  G  respectively  purchased 
them  at  different  prices.  A  sued  the  mortgagor  and 
the  purchasers  B  and  C  for  enforcing  his  lien  on 
the  two  parcels  of  property.  The  suit  was  dismissed 
by  the  first  Court,  but  on  appeal  the  order  was 
*'  appeal  decreed."  A  entered  into  a  compromise 
with  B,  and  entered  satisfaction  of  a  moiety  of  the 
decree.  He  afterwards  issued  execution  of  the  other 
moiety  against  C,  and  compelled  him  to  pay.  C 
now  sued  B  for  recovery  of  the  proportion  of  the 
amount  paid  by  him  to  A,  but  which,  according  to 
the  valuation  of  the  respective  properties,  should 
have  fallen  into  the  share  of  B.  Held,  that  the  proper 
decree  in  the  suit  of  A  against  the  mortgagor  and  B 
and  C  would  have  been  a  money-decree  against  the 
mortgagor  only,  with  a  declaration  that  the  two 
properties  were  liable  to  be  sold,  clear  of  subsequent 
incumbrances,  in  satisfaction  of  the  mortgage-bond 
debt.  Bhaibab  Chandra  Madak  v.  Nadyab 
Chand  Pal 

3  B.  L.  E.  A.  C.  357  :  12  W.  B.  291 

87. Suit  for  declaration  of  right 

to  redeem — Decree  for  redemption.  Quosre  : 
Whether  the  Court  can  pass  a' decree  for  redemption 
when  the  plaint  seeks  only  a  declaration  of  the  right 
to  redeem.     Pebumal  v.    Kaveri 

I.  li.  R.  16  Mad.  121 


88. 


Redemption,  suit  for — Sub- 


mortgage— Accounts  taTcen  between  mortgagee  and 
sub-mortgagee.  In  a  suit  for  the  redemption  of 
land  which  has  been  sub-mortgaged  by  the  mort- 
gagee, in  which  suit  the  sub-mortgagees  are  co- 
defendants,  the  mortgagee  is  entitled  to  have  an 
account  taken  of  the  sub-mortgage.  The  judgment 
should  direct  an  account  of  what  is  due  to  the 
original  mortgagee  and  then  of  what  is  due  to  the 
sub-mortgagee  ;  and  that  upon  payment  to  the 
latter  of  the  sum  due  to  him,  not  exceeding  the  sum 
found  due  to  the  original  mortgagee,  and  on  pay- 
ment of  the  residue,  if  any,  of  what  is  due  to  the 
original  mortgagee,  both  shall  reconvey  to  the  mort- 
gagor.    Nab  AY  AN  ViTHAL  Mavai,  v.  Ganoji 

I.  L.  R.  15  Bom.  692 


89. 


Bights      and 


liabilities  of  prior  and  subsequent  mortgagees — 
Suit  by  second  mortgagee — Bight  of  redemption. 
S  mortgaged  a  house  and  site  to  JK  on  the  4th 
January  1870,  and  on  the  21st  February  1870  he 
(S)  mortgaged  the  same  property  to  D.  On  the  3rd 
January  1874  E  brought  a  suit  against  8  on  the 
mortgage  and  obtained  a  decree,  which  directed  the 
satisfaction  of  the  mortgage-debt  by  the  sale  of  the 
mortgaged  property,  i?  did  not  make  D  a  party  to 
that  suit.  The  property  was  sold  by  the  Court  and 
purchased  by  N  in  his  own  name,  but  as  trustee  for 
R.  At  the  Court  sale,  D,  the  puisne  mortgagee, 
gave  notice  of  his  claim  to  R  and  N.    D  sued  N,  R, 

VOL.  II. 


DECREE — contd.  ' 

}.  FORM  OF  DECREE— conic/. 

(w)  Mortgage — contd. 

and  S  for  the  amount  due  on  his  mortgage.  In  his 
evidence  R  admitted  that  he,  subsequently  to  the 
sale  to  N,  pulled  down  the  house  and  sold  portion  of 
the  materials.  The  lower  Courts  dismissed  the  suit, 
holding  that  N  (defendant  No.  1),  the  purchaser  at 
the  auction  sale,  was  not  liable  for  the  plaintiff's 
claim.  On  appeal  to  the  High  Court :  Peld,  that 
D,  being  puisne  mortgagee  and  as  such  representing 
the  equity  of  redemption  to  the  extent  of  his  mort- 
gage, should  have  had  an  opportunity  of  redeeming 
the  mortgaged  premises  from  i2's  mortgage,  and 
should  have  been  made  a  party  to  R's  suit.  He 
could  not  be  deprived  of  his  right  by  proceedings  to 
which  he  was  not  a  party,  and  was,  therefore, 
entitled  to  a  decree  framed  on  the  basis  of  such  right 
of  redemption.  Damodar  Devchand  v.  Naro 
Mahadev        .         .         .         I.  L.  R.  7  Bom.  11 


90. 


First  and  second 


mortgages — Second  mortgagee  not  made  party  to 
suit  by  first  mortgagee  for  sale  of  mortgaged  pro- 
perty— Transfer  of  Property  Act  {IV  of  1882), 
s.  85 — Notice.  Certain  immoveable  property  was 
mortgaged  in  1865  to  H,  in  1871  to  G,  and  in  1873 
again  to  H.  In  1883  the  property  was  purchased  by 
M,  the  representative  of  O,  in  execution  of  a  decree 
obtained  in  1877  by  (5^  in  a  suit  for  sale  brought  by 
him  upon  the  mortgage  of  1871.  To  this  suit  and 
decree  the  mortgagee  under  the  deeds  of  1865  and 
1873  was  not  a  party.  In  1885  M  sued  the  repre- 
sentatives of  H  for  redemption  of  the  mortgage  of 
1865.  One  of  the  defendants  pleaded  that,  as  he  was 
a  puisne  incumbrancer  in  the  property  in  suit  at  the 
time  of  the  plaintiff's  suit  against  the  mortgagors  in 
1877,  he  ought  to  have  been  made  a  party  to  that 
suit,  and  thus  afforded  "  an  opportunity  of  protect- 
ing his  rights  by  payment  of  the  mortgage-money.'* 
He  did  not  in  the  Court  below  ask  in  express  terms 
to  be  allowed  to  redeem  the  plaintiff's  mortgage, 
but  he  did  so  in  appeal  to  the  High  Court.  Heldy 
with  reference  to  the  terms  of  s.  85  of  the  Transfer  of 
Property  Act,  that  inasmuch  as  the  defendant  was 
in  possession  of  the  mortgaged  property  at  the  time 
of  the  suit  of  1877,  and  his  mortgage  was  a  registered 
instrument,  it  must  be  presumed  that  the  plaintiff 
had  notice  of  its  existence,  and  should,  therefore, 
have  made  him  a  party  ;  and  that,  under  the 
circumstances,  he  should  be  placed  in  the  same 
position  as  he  would  have  held  if  the  decree  of  1877 
had  never  been  passed.  Held,  ctlso,  that  although 
it  would  have  been  more  regular  had  the  defendant 
in  the  Court  below  asked  in  express  terms  to  be 
allowed  to  redeem  the  plaintiff's  mortgage  and 
brought  into  Court  what  he  alleged  to  be  due  there- 
under, or  expressed  his  willingness  to  pay  such 
amount  as  might  be  found  to  be  due  on  taking 
accounts,  yet  the  defendant  having  pleaded  that  he 
ought  to  have  been  afforded  an  opportunity  of  pro- 
tecting his  rights  by  payment  of  the  prior  mortgage- 
money,  the  Court  should  not  be  too  techmoal  in  such 
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(tv)  Mortgage — corUd. 

a  matter,  where  the  defendant  had  the  undoubted 
right  now  asserted  by  him,  and  where  the  result  of 
not  recognizing  such  right  would  be  to  extinguish 
his  security.  The  Court,  therefore,  passed  an  order 
declaring  the  defendant  entitled  to  retain  possession 
of  the  property  in  suit,  if  w  ithin  ninety  days  he  paid 
into  Court  the  amount  of  the  plaintiff's  mortgage- 
debt,  with  interest,  otherwise  the  lower  Court's 
decree  for  redemption  on  payment  of  the  amount 
due  on  the  mortgage  of  18^5  would  stand.  Muham- 
mad   SAMiuDDiisr    V.    Man    Singh 

I.  li.  R.  9  All.  125 


91. 


iUnnecessary  de- 


claration— Costs.  A  mortgagee  holding  two  mort- 
gages of  the  same  property  sold,  under  the  second 
mortgage,  to  the  plaintiff,  and  subsequently  under 
the  first  mortgage  to  his  son,  benami  for  himself. 
Held,  in  a  suit  against  the  mortgagee  and  the 
benamidars,  that  the  plaintiff  was  entitled  to  set 
aside  this  second  sale  and  to  redeem,  but  that  the 
mortgagor  not  being  a  party,  the  Court  was  wrong 
in  introducing  into  the  decree  a  declaration  to  the 
effect  that  the  plaintiff  was  entitled  "  as  second 
mortgagee,"  and  had  not  acquired  the  equity  of 
redemption  belonging  to  the  mortgagor.  Such  a 
declaration  should  in  appeal  be  struck  out  as 
embarrassing  to  the  plaintiff's  title  at  the  expense 
of  the  respondent  who  resisted.  Choor\mttn 
Singh  v.  Mahomed  Al'     .         .  L.  R.  9  I.  A.  21 


92. 


Condition  in  de- 


cree. In  a  suit  for  redemption  of  a'mortgage  :  Held 
with  reference  to  the  last  paragraph  of  s.  51  of  the 
Transfer  of  Property  Act,  that  the  Courts  below  were 
wrong  in  subjecting  their  decrees  in  favour  of  the 
plaintiff  to  the  condition  that  the  defendant  should 
not  be  evicted  till  the  crops  he  bad  sown  were  cut. 
Deo  Dat  v.  Ram  Autab     .      I.  L.  R.  8  All.  502 


93. 


Redemption     of 


usufructuary  mortgage — Conditional  decree  for  pos- 
session. In  a  suit  to  recover  possession  of  certain 
lands  founded  on  the  allegation  that  the  defend- 
ants had  obtained  possession  of  them  from  the 
plaintiffs  as  usufructuary  mortgagees,  and  that  the 
mortgage  debt  had  been  satisfied  from  the  usufruct 
of  the  lands,  the  lower  Court,  although  it  found  that 
the  mortgage-debt  had  not  been  satisfied  as  alleged, 
gave  the  plaintiffs  a  decree  for  possession  conditional 
on  the  payment  of  the  balance  of  the  mortgage-debt. 
Held,  that,  inasmuch  as  the  defendants  never 
rendered  any  accounts,  and  inasmuch  as  no  agree- 
ment had  been  made  between  the  parties  as  to 
the  amount  at  which  the  profits  of  the  land  should 
be  estimated,  it  was  impossible  for  the  plaintiffs  to 
have  ascertained  before  suit  what  sum,  if  any,  was 
due  by  them,  and  seeing  that,  whether  such  decree 
was  altered  or  not,  the  plaintiffs  might  immediately 
pay  the  balance  of  the  mortgage-debt  and  demand 
possession,  it  was  unnecessary  to  interfere  with  such 
■decree.    Zadah  v.  Parmbshar  Das 

I.  L.  R.  1  AU.  624 


DECREE— con<<i. 


94. 


1.  FORM  OF  DECREE— cowti. 

(w)  Mortgage — contd. 

Conditioiwl    de- 


cree for  redemption.  A  conditional  decree  fixing  a 
period  for 'payment  of  money  foimd  to  be  due  on 
mortgage-bonds  entitling  the  mortgagor  to  redemp- 
tion, though  not  claimable  as  of  right  by  the  mort- 
gagor, who  ordinarily  should  be  ready  at  once  with 
his  money,  is  a  proper  and  judicious  order  passed  by 
an  Appellate  Court,  where  the  Court  of  first  instance 
determined  the  amount  payable  under  the  mortgage, 
but  failed  to  fix  any  time  in  its  decree  for  the  pay- 
ment of  such  amount.  Barda  Kant  Rai  v.  Bhag- 
WAN   Das     .         .         .     .     I.  L.  R.  1  AIL  344 


95. 


Decree     for    re- 


demption allowed  in  suit  for  ejectment — Discretion 
of  Court.  A  Court  can  in  its  discretion  pass  a  decree 
for  redemption  in  a  case  in  which  the  plaintiffs  have 
sued  in  ejectment.  Nilakant  Banerjee  v.  Suresh 
Chunier  Mullick,  I.  L.  R.  12  Calc.  414  :  L.  R. 
12  I.  A.  171,  referred  to  and  followed.  Parshotam 
Bhaishankar  v.    Rumal  Zdnjar 

I.  L.  R.  20  Bom.  196 


96. 


Suit  for  sale  of 


mortgaged  property  without  redeeming  prior  mort- 
gage—Transfer of  Property  Act  {IV  of  1SS2), 
s.  96.  In  a  suit  on  a  mortgage  by  a  subsequent 
mortgagee  who  'made  prior  mortgagees  parties 
thereto,  and  in  which  the  plaintiff  prayed  that  the 
amount  due  to  him  might  be  realized  by  sale  of  the 
mortgaged  property,  the  lower  Court  decreed  the 
suit,  but  requirefl  the  plaintiff,  before  bringing  the 
property  to  sale,  to  redeem  certain  prior  mortgages. 
Held,  on  api^eal,  that  although,  on  the  authority  of 
the  case  of  Kantiram  v.  Kutubuddin  Mahomed, 
I.  L.  R.  22  Calc.  33,  the  plaintiff  would  be  entitled 
to  a  decree  giving  him  leave  to  sell  the  property 
subject  to  the  prior  incumbrances,  yet,  having 
regard  to  the  difficulty  and  complication  that  would 
arise  under  such  decree  by  reason  of  the  fact  that 
one  of  the  defendants,  who  had  purchased  the  equity 
of  redemption  and  certain  prior  mortgages,  had 
obtained  upon  two  of  them  decrees  against  the 
plaintiff,  the  decree  passed  by  the  lower  Court  was 
equitable  and  proper.  Beni  Madhub  Mohapatra 
V.  Sourendra  Mohun  Tagore 

I.  L.  R.  23  Calc.  795 

97. Unregistered    Mortgage — 

Mortgage  {sued  on)  inadmitsihle  in  evilcnce  for  wani 
of  registration — Secondary  evidence — Mortgage  effect- 
ing consolidation  of  prior  mortgages — Decree  to  redeem 
'prior  mortgages.  In  a  suit  to  redeem  a  mortgage  of 
1867  which  had  been  lost  and  admittedly  had  not 
been  registered,  it  appeared  that  it  had  been  exe- 
cuted in  consolidation  of  two  prior  mortgages, 
dated  1856  and  1860,  respectively.  He/rf,  that  the 
plaintiff  was  not  entitled  to  a  decree  on  the  footing 
of  the  unregistered  mortgage  which  could  not  be 
proved,  but  that  'he  was  entitled  to  redeem  the 
two  previous  mortgages  if  they  were  found  to  be 
genuine  and  valid.  Arumugam  Pillai  v.  Peria- 
SAMi  .  .         I.  li.  R.  19  Mad.  160 
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See  Krishna  Pallai  v.  Rangasami  Pillai 

I.  L.  R.  18  Mad.  462 


88. 


Money  decree — Mortgage  being 


invalid f  whether  a  money  decree  can  he  made  wpon 
the  covenant  in  the  bond.  When  a  suit  is  brought 
upon  a  mortgage- bond,  although  the  mortgage  is 
held  to  be  invalid  on  the  ground  that  the  require- 
ments of  s.  59  of  the  Transfer  of  Property  Act  were 
not  satisfied,  the  plaintiff  is  entitled  to  recover  upon 
the  covenant  money  which  the  defendant  cove- 
nanted to  pay.  ToFALUDDi  Peada  v.  Maharali 
Shaha  .         .         .         I.  L.  R.  28  Calc.  78 

99. Interest — Transfer  of  Pro- 
perty Act  {IV  of  1882),  ss.  86,  88— Decree  for 
sale — Provision  for  interest  at  contract  rate  until 
six  months  from  date  of  decree.  Defendants  pro- 
mised to  pay  plaintiffs  a  sum  of  money  for  value 
received,  with  interest  thereon  from  the  date  of  the 
promise  until  demand  at  the  rate  of  8  per  cent,  per 
annum,  and  after  demand  at  the  rate  of  15  per  cent, 
per  annum  until  payment  in  full,  and  as  further 
security  for  such  re-payment  deposited  with  plaint- 
iffs the  title-deeds  of  certain  immoveable  property. 
Demand  was  made,  but  was  not  complied  with, 
whereupon  plaintiffs  informed  defendants  by  letter 
that  their  account  carried  interest  at  the  higher  rate 
provided  for  in  the  promissory  note.  Plaintiffs  now 
sued  for  the  amount  due  in  respect  of  principal  and 
interest  at  the  rate  of  15  per  cent,  per  annum  from 
the  date  of  their  letter  till  payment,  and  asked  that, 
in  default  of  payment  on  a^day  to  be  fixed  by  the 
Court,  the  property  might  be  sold.  A  decree  having 
been  passed  in  plaintiffs'  favour,  provision  was 
made '  therein  ordering  defendants  to  pay  the 
amount  of  principal  and  interest  due  at  the  date  of 
the  decree,  with  interest  thereon  at  the  rate  of  15 
per  cent,  per  annum  from  that  date  to  a  date  six 
months  thereafter.  Objection  having  been  taken 
to  the  form  of  this  decree  on  the  ground  that  pay- 
ment of  interest  at  the  contract  rate  was  only 
provided  for  up  to  the  termination  of  six  months 
from  the  date  of  decree,  instead  of  till  payment  : 
Held,  that  the  decree  was  correctly  drawn.  In 
principle  there  is  no  difference  between  a  mortgage 
decree  which  has  become  absolute  and  ordinary 
decree  for  money.  After  the  day  fixed  for  payment, 
or  on  the  passing  of  the  decree,  as  the  case  may  be, 
the  rights  of  the  parties  under  the  contract  become 
merged  in  the  decree,  and  afterwards  there  is  no 
more  reason  for  giving  interest  at  the  contract  rate 
in  the  one  case  than  in  the  other.  Rameswar 
Koer  V.  Syed  Nawab  Mehdi  Hossein  Khan,  L.  R.  25 
I.  A.  179  : 1.  L.  R.  26  Calc.  39,  and  Bakar  Sajjad 
V.  Udil  Narain  Singh,  I.  L.  R.  21  All.  361,  referred 
to.  Commercial  Bank  of  India  v.  Ateendru- 
LAYYA                 .  I.  L.  R.  23  Mad.  637 

100. Usufructuary  mortgage — 

Transfer  of  Property  Act  {IV  of  1882),  ss.  1,  67,  86- 

189 — Usufructuary  mortgage,  dated  20th  April  1882, 


DECREE— con<rf. 

1.  FORM  OF  DECREE— confeZ. 

{w)   MOETGAGE — COUtd. 

sued  on  in  1884.  In  a  suit  filed  in  1884  on  a 
usufructuary  mortgage,  dated  20th  April  1882,  a 
decree  was  passed  for  the  payment  of  the  mortgage 
money,  or  in  default  for  the  sale  of  the  mortgage 
property.  Held  {semble  under  the  Transfer  of 
Property  Act)  that  the  decree  for  sale  was  the  right 
decree.     Venkatasami  v.  Stjbramanya 

I.  L.  R.  11  Mad.  88 


101. 


Construction     of     mort- 


gage-bond— Liability  of  property  other  than 
that  mortgaged.  Under  a  mortgage-bond,  a  mort- 
gagor stipulated  that,  if  the  money  advanced  should 
not  be  repaid  at  a  fixed  date,  the  mortgaged  pro- 
perty might  be  sold  ;  and  that,  if  the  property 
were  sold  for  arrears  of  Government  revenue  or  for 
other  causes,  the  mortgagee  might,  in  such  cases, 
recover  the  money  advanced  by  execution  against 
the  person  or  other  property  of  the  mortgagor. 
Held,  no  sale  having  taken  place  under  the  second 
stipulation,  that  the  mortgagee  could  only  obtain 
a  decree  against  the  mortgaged  properties.  Naro- 
tam  Dass  v.  Sheopargash  Singh,  I.  L.  R.  10  Calc.  740, 
referred  to.     Bunseedhur  v.  Sujaat  Ali 

I.  L.  R.  16  Calc.  540 

102.  Second   mortgagee — First 

and  second  mortgages — Suit  by  second  mortgagee  for 
sale — Plaint  denying  or  ignoring  title  of  first  mortgagee. 
Where  a  second  mortgagee,  coming  into  Court  and 
denying  or  ignoring  the  title  of  a  prior  mortgagee, 
asks  to  have  the  property  sold  as  if  there  were  no 
prior  incumbrance,  the  suit  should  be  dismissed, 
and  should  not  be  decreed  with  words  of  limitation 
reserving  the  rights  of  the  prior  mortgagee.  Roghu- 
nath  Prasad  v.  Jurawan  Rai,  I.  L.  R.  8  All.  105, 
referred  to.     Salig  Ram  v.  Har  Charan  Lal 

I.  L.  R.  12  AU.  548 

Suit  by  second 


103. 


mortgagee  against  purchaser  of  equity  of  redemp- 
tion  who  had  paid  off  a  prior  mortgage — Suit  ignoring 
lien  of  purchaser  of  equity  of  redemption.  One  A  8 
purchased  the  equity  of  redemption  of  a  property 
subject  to  two  mortgages,  and  as  part  of  the 
transaction  paid  off  the  prior  mortgage.  The  mort- 
gagees under  the  second  mortgage  sued  to  bring  the 
mortgage  property  to  sale,  making  the  original  mort- 
gagor and  the  purchaser  of  the  equity  of  redemption 
defendants,  but  omitting  any  mention  of  the  lien 
acquired  by  such  purchaser.  Held,  that  such  omis- 
sion was  not  a  valid  reason  for  dismissing  the  plaint- 
iff's suit  altogether.  Salig  Ram  v.  Haracharan 
Lal,  I.  L.  R.  12  All.  448,  distinguished.  Kali 
Charan  v.  Ahmad  Shah  Khan 

I.L.R.  17  All,  48 


104. 


Rights  of  persons 


advancing  money  to  pay  off  a  prior  mortgage — 
Suit  to  sell  mortgaged  property  under  mortgage. 
Where,  in  a  suit  to  bringrcertain  immoveable  pro- 
perty to  sale  under  a  mortgage,  it  was  found  that 
the  predecessor  in  interest  of  one  of  the  defendants 
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had  advanced  money  upon  a  mortgage  of  the  same 
immoveable  property  in  order  to  save  a  portion 
thereof  from  sale  under  two  prior  mortgages  :  Hdd, 
that  such  defendant  was  entitled  to  the  benefit  of  the 
payment  so  made,  and  that  the  proper  decree  in  the 
suit  should  be  that  the  plaintiff  could  only  bring  that 
portion  of  the  property  in  suit  to  sale  on  payment  to 
the  said  defendant  of  the  ;iioney  advanced  as  afore- 
said, with  interest  from  the  date  of  payment  to  the 
date  of  the  receipt  of  the  final  decree  by  the  Court  of 
first  instance  together  with  proportionate  costs  ; 
such  payment  to  be  made  within  90  days  from  the 
ascertainment  of  such  amount  and  the  receipt  of  the 
final  decree  by  the  Court  of  first  instance  ;  otherwise 
the  plaintiff  to  be  absolutely  debarred  from  all  right 
to  redeem  that  particular  portion  of  the  property 
mortgaged.     Tulsa  v.  *Khub  Chand 

I.  L.  R.  18  All.  581 


105. 


Purchaser    of 


mortgaged  property  paying  off  prior  incurribrancea 
— Suit  by  puisne  mortgagee  without  offer  to  redeem 
prior  mortgage.  The  purchaser  of  a  portion  of 
certain  mortgaged  property  paid  off  certain  prior 
mortgages  on  the  property.  The  subsequent  mort- 
gagee brought  a  suit  for  sale  on  his  mortgage  and 
made  the  purchaser  a  defendant,  but  did  not  offer  to 
redeem  the  prior  mortgages.  Hdd,  that  the  suit 
would  not  for  that  reason  necessarily  fail,  but  the 
plaintiff  ought  to  be  given  an  opportunity  of  redeem- 
ing the  defendant's  prior  mortgages.  Salig  Ram  v. 
Ear  Gharan  Lai,  I.  L.  R.  12  AU.  548,  distinguished. 
Kali  Gharan  v.  Ahmad  Shah  Khan,  I.  L.  R.  17  AU. 
48 y  followed.  Muhammad  Niamat  Alt  Khan  v. 
Ghaffab  Muhammad  Khan   I.  L.'B,.  21  AIL  272 


108. 


Suit    by    puisne    incum- 


brancer— Decree  for  sale.  In  March  1881,  A 
purchased  certain  land,  and  in  the  same  month 
mortgaged  it  to  B.  In  June,  the  land  was  attached 
in  execution  of  a  decree.  In  August,  A  discharged 
the  judgment-debt  with  money  borrowed  from  G, 
and  he  hypothecated  the  land  to  him  to  secure  re- 
payment of  the  loan.  In  1882,  B  brought  a  suit  on 
his  mortgage  and  obtained  a  decree,  in  execution  of 
which  the  land  was  brought  to  sale  and  purchased 
by  him  :  G  was  not  a  party  to  this  suit.  In  1886,  B 
sold  the  land  to  D  under  an  instrument,  which 
recited  that  out  of  the  purchase-money  R760  were 
retained  by  the  purchaser  for  payment  of  prior  in- 
cumbrances, and  the  finding  was  that  the  purchaser 
undertook  to  pay  the  debt  owing  to  C.  G  now  sued 
A  and  D  to  enforce  his  hypothecation.  Held,  that 
O  was  entitled  to  a  decree  for  sale.  Narayanasami 
Naidu  v.  Nabayana  Rau     I.  L.  R.  17  Mad.  62 

107.    Suit  on  mortgage  for  an 

account  and  for  sale — Practice — Decree  where 
puisne  mortgagee  is  a  party  defendant  and  asks 
for  an  account  on  the  footing  of  his  mortgage — 
Application  to  vary  decree.  In  a  suit  on  a  mort- 
gage, for  an  account  and    for   sale  of  the    mort- 


DECREE— confei. 

1.  FORM  OF  DECREE— corUd. 

{w)   Mo ETGAQE— COft^d. 

gaged  property,  where  a  puisne  mortgagee  who 
is  made  a  defendant  appears  and  proves  his  mort- 
gage and  asks  that  the  decree  sought  to  be  obtained 
by  the  plaintiff  may  also  provide  for  an  account 
on  the  footing  of  his  mortgage,  and  for  payment 
of  the  amount  found  due  to  him  out  of  the  sale- 
proceeds,  the  practice  of  the  Court  is,  where  no 
issue  is  raised  as  between  the  defendants  and  no 
question  of  priority  arises,  on  proof  of  the 
subsequent  mortgage,  to  make  a  decree  directing 
an  account  on  the  footing  of  each  of  the 
mortgages,  and  fixing  one  period  of  redemp- 
tion for  all  the  defendants.  Auhindro  Bhoosun 
Ghatterjee  v.  Chunnoo  Loll  Johurry,  1.  L.  R. 
5  Gale.  lOly  referred  to.  An  apphcation  made 
by  the  purchaser  of  the  equity  of  redemption, 
who  had  been  made  a  defendant  in  such  a  suit  and 
had  been  served  with  a  summons,  but  had  failed  to 
appear,  that  the  decree  which  had  been  made  in 
accordance  with  the  above  practice  should  be  varied 
by  limiting  it  to  a  decree  in  favour  of  the  plaintiff 
alone,  on  the  ground  that  the  Court  had  no  jurisdic- 
tion in  such  a  suit  to  make  a  decree  between  co- 
defendants,  was  dismissed.  Kissory  Mohun  Roy 
V.  Kally  Churn  Ghose  .     I.  L.  R.  22  Calc.  100 


108. 


Sub-mortgagee — Mortgage  by 


mortgagee  of  his  rights  as  such,  but  without  assign- 
ment— Rights  of  sub-mortgagee  as  against  original 
mortgagee.  R  and  others  mortgaged  certain  im- 
moveable property  to  N  K.  N  K  made  a  sub-mort- 
gage toG  L  purporting  to  mortgage  to  him  his  righta 
as  mortgagee,  but  without  assigning  his  mortgage  to 
G  L.  Upon  this  title  G  L  sued  for  sale  of  the  pro- 
perty mortgaged  by  R  and  others  to  N  K.  Held 
that  G  L  was  not  entitled  to  bring  the  property  mort- 
gaged  to  N  Kto  sale,  but  at  most  to  obtain  a  decree 
for  money  against  N  K,  in  execution  of  which  he 
might  possibly  have  attached,  if  it  had  not  been 
paid  off,  the  mortgage  held  by  N  K.  Ganqa 
Prasad  v.  Chunni  Lal    .     I.  L.  R.  18  All.  113 

109.   Transfer      of 

Property  Act  {IV  of  1882)  8.  86— Suit  by  sub- 
mortgagee— Decree  for  sale.  A  sub- mortgagee  is 
entitled  to  a  decree  for  the  sale  of  the  original 
mortgagor's  interest  in  cases  and  in  circumstances 
which  would  have  entitled  the  original  mortgagee 
on  the  date  of  the  sub-mortgage  to  claim  such  relief. 
MUTHU  ViJiA  Raghunatha  Ramchandra  Vacha 
Mahali  Thurai  v.  Venkatachellam  C'hktti 

I.  L.  R.  20  Mad.  35 


110. 


Prior 


and  subsequent 
incumbrancers — Right  of  subsequent  mortgagee 
to  redeem  prior  mortgage — Manner  in  which  sub- 
'sequent  mortgagee' s  right  of  redemption  is  effected  by 
partial  destruction  of  the  prior  mortgage — Transfer 
of  Property  Act  (/  V  of  1882),  s.  74.  One  M  R  was  a 
co-mortgagee  under  mortgages  of  the  years  1867, 
1868,  and  1870,  of  a  village  called  Ahak  and  shares 
in  certain  other  villages,  Surajpur,  Raipur,  Bamoti, 


{    3271     ) 


DIGEST  OF  CASES. 


(    3272    ) 


DECREE— con<rf. 

1.  FORM  OF  DECREE— rowfti. 

{w)  Mortgage — contd.\ 

and  Khera  Buzurg.  K  D,  the  plaintiff,  was  the 
representative  of  a  subsequent  mortgagee  of  the 
share  in  Khera  Buzurg.  K  D  in  1874  brought  the 
share  comprised  in  his  mortgage  to  sale,  and 
purchased  it  himself ;  but  without  making  M  B 
-or  his  representatives  parties  to  his  suit  for  sale. 
Subsequently,  in  1879,  M  B  sued  for  a  decree  for  sale 
of  all  the  property  mentioned  above,  but  the  decree 
which  he  obtained  was  limited  to  the  village  Ahak 
und  the  share  in  Khera  Buzurg.  K  D  was  not  made 
a  party  to  this  suit.  In  1882,  one  M  M  A  purchased 
the  share  in  Surajpur,  which  had  been  subject  to  the 
mortgage  sued  upon  by  If  22  in  1879,  but  had  been 
exempted  from  the  decree  obtained  by  M  B  in  1879. 
In  1892  K  D  sued  for  redemption  of  M  B's  prior 
mortgage  of  1867  and  for  a  declaration  of  his  right 
upon  such  redemption  to  bring  to  sale  the  property 
comprised  in  the  mortgage.  Held,  that,  inasmuch  as 
M  B's  interest  in  the  mortgaged  property  had  been 
limited  by  the  decree  of  1879  to  the  village  of  Ahak 
and  the  share  in  Khera  Buzurg,  the  plaintiff  was  not 
entitled  to  a  decree  for  the  sale  of  the  share  purchas- 
ed by  if  Jlf  ^  in  Surajpur.  Muhammad  Mahmud 
Ali  v.  Kalyan  Das       .         I.  L.  R.  18  All.  189 

111.  Decree  on    first 


mortgage,  a  puisne  not  being  joined — Purchase  of 
mortgaged  property  by  decree-holder  for  inadequate 
price — Bight  of  puisne  mortgagee — Interest.  A 
mortgaged  land  to  B  and  then  fo  C.  B  sued  on  his 
mortgage,  and  obtained  a  decree  for  sale  without 
joining  as  defendant  C,  of  whose  mortgage  he  had 
notice  ;  D,  the  son  of  the  decree-holder,  became 
the  purchaser  in  execution  and  improved  the  land 
at  a  considerable  cost.  C  now  sued  the  sons  and 
representatives  of  A  and  B  (both  deceased)  on  his 
mortgage,  and  sought  a  decree  for  sale.  Held,  that 
(i)  the  plaintiff  was  entitled  to  a  decree  for  sale 
subject  to  the  right  of  the  representatives  of  B, 
if  the  purchaser  did  not  elect  to  redeem  ;  (ii)  that 
the  purchaser  was  not  entitled  to  allowances  for 
improvements  ;  (iii)  that  the  plaintiff  was  entitled 
to  interest  at  the  agreed  rate  to  the  date  of  decree. 
Rangayya  Chettiar  v.  Parthasarathi  Naickar 

I.  Ii.  R.  20  Mad.  120 


112. 


Gujarat   Talukhdars    Act 


<Bombay  Act  VI  of  1888),  ss.31  and  32 

— Mortgage  of  talukhdari  estate — Validity  of 
mortgage  before  the  Act — Decree  upon  the  mortgage 
for  sale  of  talukhdari  estate — Sanction  of  Govern- 
ment to  sale.  A  talukhdar  of  the  Ahmedabad 
district  mortgaged  his  talukhdari  property  in  1886. 
In  1892,  the  mortgagee  sued  to  enforce  his  lien  by 
Bale  of  the  mortgaged  property.  The  Court  passed 
a  decree  against  the  talukhdar  personally,  holding 
that  it  had  no  power  under  ss.  31  and  32  of  the 
Gujarat  Talukhdars  Act  to  direct  a  sale  of  the 
talukhdari  estate.  Held,  reversing  the  decree,  that 
the  mortgage,  having  been  effected  prior  to  the 
coming  into  force  of  the  Gujarat  Talukhdars  Act, 
was  not  invalidated  by  cl.  1  of  s.  31  of  the  Act,  and 


DECREE— con<(?. 

1.  FORM  OF  DECREE— co»f(?. 

{w)  Mortgage — concld. 

that  the  Court  was  bound  to  pass  a  decree  for  sal© 
in  default  of  payment  of  the  mortgage-debt.  Quoere  : 
Whether  the  property  could  be  sold  without  the 
sanction  of  the  Governor  in  Council,  regard  being 
had  to  the  provisions  of  cl.  2  of  s.  31  of  the  Act. 
Nagar  Pragi  v.  Jivabai,  I.  L.  B.  19  Bom.  80,  doubted. 

DOSHI  FULCHAND  V.  MaLEK  DaJIRaJ 

I.  L.  R.  20  Bom.  565 

113.  Mistake  in  decree — Bight  of 

suit — Suit  to  rectify  mistake  in  mortgage  decree.  A 
suit  lies  in  a  Civil  Court  to  rectify  a  mistake  in  a 
decree.  The  present  plaintiff's  predecessor,  who 
was  a  defendant  in  a  previous  mortgage  suit, 
claimed  a  certain  property  which  was  described  in 
the  plaint  in  that  suit  as  property  No.  4,  but  which 
was  by  mistake  stated  in  the  written  statement  as 
property  No.  3.  The  property,  which  was  released, 
was  stated  in  the  judgment  and  the  decree  in  that 
suit  as  property  No.  3.  The  plaintiff  brought  the 
present  suit  to  rectify  the  mistake.  Held,  that  the 
suit  was  maintainable.  Jogeswar  Atha  v.  Gang  a 
BisHNU  Ghattack  (1904)         .     8  C.  W.  N.  473 


114. 


(x)   NON-STJIT. 

Suit  dismissed  as  brought 


■with  liberty  to  bring  a  fresh  suit — Civil 
Procedure  Code,  s.  373.  Where  a  suit  for  enforce- 
ment of  hypothecation  against  immoveable  property 
was  dismissed  *'  in  the  form  in  which  it  was  brought,' 
and  "  with  permission  to  bring  a  fresh  suit  "  on  the 
ground  that  the  plaintiff,  by  purchasing  a  part, 
had  put  it  out  of  his  power  to  sue  for  relief  against 
the  whole  of  the  hypothecated  property :  Held,  that 
the  decree  being  in  effect  one  of  non-suit,  which 
no  Court  in  India  had  power  to  make,  and  not 
being  made  under  s.  373  of  the  Civil  Procedure 
Code,  and  the  plaint  not  having  been  returned  or 
rejected  under  Ch.  V  of  the  Code,  the  decision 
must  be  set  aside.  Watson  v.  Collector  of  Baj- 
shahye,  13  B.  L.  B.  P.  C.  48  :  13  Moo.  I.  A. 
160,  and  Kudrat  v.  Dinu,  I.  L.  B.  9  All.  155,  referred 
to.     Banwari  Das  v.  Muhammad  Mashiat 

I.  Ii.  R.  9  All.  690 


(y)  Papers  and  Agcoitnts,  Sihts  for. 


115. 


Suit  for  delivery  of  papers 
In  decreeing  a  suit  for  the  deli- 


— Specific  decree.  ^ 

vering  up  of  certain  nekasi  papers,  it  is  not  suflficient 
for  the  Court  to  order  that  the  claim  be  allowed. 
The  decree  ought  to  contain  a  specific  order  upon  the 
defendant  to  deliver  up  the  papers.  Ram  Coomar 
Sircar  v.  Kalee  Coomar  Dutt  .     lO^W.  R.  279 


lie. 


Suit  to  recover 


accounts 
In  a    suit 


and  papers — Inquiry  in  execution. 
to  recover  accounts  and  papers,  instead  of  giving 
plaintiff  a  decree  with  a  direction  that  it  should  be 
ascertained  in  execution  what  accounts  and  papers. 
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{y)  Papebs  and  Accounts,  Suits  fob — concld. 

if  any,  were  in  the  hands  of  the  defendant,''the 
lower  Appellate  Court  ought  to  have  remanded  the 
case  to  the  first  Court  with  instructions  to  frame 
a  new  issue  to  try  what  papers  and  accounts,  if  any, 
were  in  the  hands  of  the  defendant,  and  whether 
he  had  wrongfully  refused  or  omitted  to  deliver 
them  to  plaintiff,  and,  if  so,  decide  the  case  accord- 
ingly. JuGGER  Nath  Panee  V,  Chuttub  Narain 
Deb ITW.  11.410 


117. 


(z)  Partition. 
Partition,    suit    for — Objec- 


tion to  list  of  moveable  property.  Objection  was 
taken  to  the  accuracy  of  a  list  of  moveable  property 
of  which  the  plaintiff  claimed  partition.  The  lower 
Appellate  Court,  without  determining  whether  the 
list  was  correct  or  not,  gave  the  plaintiff  a  decree 
for  the  whole  of  the  articles  mentioned  in  the  list, 
declaring  that  particular  excuses  with  regard  to 
individual  articles  might  fitly  be  determined  in 
execution  of  decree.  The  lower  Appellate  Court  was 
bound  to  have  ascertained  whether  any,  and,  if  any, 
which  of  the  articles  were  liable  to  partition  before  it 
pronounced  a  decree.  Sheo  Gobind  v.  Sham 
Nabain  Singh     .         .         .  7  N.  W.  75 


118. 


Decree  for  move- 


ables in  suit  for  partition  of  land.  Where  the 
claim  in  a  suit  was  for  the  partition  of  certain 
immoveable  property,  and  for  the  profits  of  the 
property,  and  defendant  in  his  account  took  credit 
for  a  sum  expended  in  certain  jewels,  etc.,  it  was 
held  that  the  things  so  purchased,  being  charged 
against  the  plaintiff,  belonged  to  the  plaintiff,  and 
a  decree  declaring  his  right  to  obtain  them  might  be 
supported,  although  the  claim  did  not  refer  to 
moveables.     Buldeo  Sehai  v.  Chadee  Lall 

2  N.  W.  95 


119. 


Suit  for  pos- 


session by  partition  of  nij-jote  land  and  for  mesn^ 
profits.  Where  a  suit  for  possession  by  partition  of 
kamut  (nij-jote)  lands  and  for  wasilat  is  decreed,  it 
is  the  duty  of  the  Judge,  in  drawing  up  the  final 
decree  after  the  Ameen's  report,  to  8t;tte  the  bound- 
aries of  the  shares  of  the  parties,  the  interest  of 
each  share,  and  the  exact  amount  due  as  wasilat. 
Chowdby  Imdad  Ali  v.  Boonyad  Ali 

14  W.  R.  92 


DECREE— co«<rf. 

1.  FORM  OF  DECREE— confei. 

\z)   Partition — conid. 

in  the  family  property  than  he  had  been  awarded  by 
the  decree  of  the  Courts  below.  Held,  that  he 
(plaintiff)  was  entitled  to  a  share  in  that  of  the  co- 
parcener who  died  pendente  lite,  and  that  the  decree 
appealed  from  ought  to  be  varied  accordingly. 
Sakharam  Mahadev  Dange  v.  Hari  Krishna 
Dange      .         •         .         .  I.  li.  R.  6  Rom.  113 


120. 


Death  of  one  of 


sharers  pending  appeal — Alteration  of  decree  on 
appeal — Death  of  a  co-parcener  pendente  lite.  The 
plaintiff  obtained  a  decree  in  a  partition  suit  in 
the  Subordinate  Judge's  Court  for  his  share  in 
certain  joint  family  property  in  the  possession  of 
the  defendants  (his  co-parceners).  The  decree  was 
affirmed  on  appeal.  The  defendants  filed  a  second 
appeal  in  the  High  Court ;  but,  before  it  was  decided 
one  of  the  defendants  died.  The  plaintiff  at  the 
hearing  of  the  second  appeal  claimed  a  larger  share 


12L 


Deshgat  vatan 


held  by  desai.  Where  the  defendant  in  a  suit  for 
the  partition  of  a  deshgat  vatan  held  the  hereditary 
office  of  desai,  and  the  vatan  was  property 
appertaining  to  the  office,  the  decree  for  partition 
was  accompanied  by  a  declaration  that  it  was 
made  without  prejudice  to  the  right  of  the  desai 
to  any  income,  payable  out  of  it  for  the  perfor- 
mance of  his  duties,  to  which  he  might  be  entitled 
under  any  law  in  force.  Adrishatpa  v.  Gurusht- 
DAPPA     .         .         .         .     I.  L.  R.  4  Bom.  494 


122. 


Suit  for    parti' 


tion  by  a  purchaser  from  a  co-sharer — Decree  in 
such  suit  need  not  be  for  a  general  partition  of  the 
entire  estate.  When  a  purchaser  from  a  co-shan  r 
in  a  joint  family  estate  sues  to  have  his  share  severed 
and  given  to  him,  the  Court  is  not  bound  to  force  the 
members  of  the  family  into  a  partition  of  the  whole 
estate.  It  is,  no  doubt,  ox>en  for  each  and  every 
co-sharer  to  ask  to  have  his  share  divided  off  and 
allotted  to  him  (in  which  case  he  would  have  to  pay 
court-fees  according  to  his  share).  But,  in  the 
absence  of  such  a  request,  the  Court  is  not  bound  to 
determine  what  is  the  share  of  each  of  the  co-sharers, 
and  to  compel  him  to  take  that  share  by  making 
a  general  partition.  In  such  a  case  the  High  Court 
refused,  in  second  appeal,  to  accede  to  the  prayer  of 
some  of  the  co-sharers,  who  had  not  appeared  in  the 
Court  of  first  instance,  to  have  their  shares  divided 
off  and  allotted    to  them.     Mitrarrao  ?•.  Sitaram 

I.  Ii.  R.  23  Bom.  184 

See  Abdu  Kadab  v.  Bapubhai 

I.  Ii.  R.  23  Bom.  188 


123. 


Provisional  de- 


cree in  suit  for  partition — Right  of  appeal.  In  a 
suit  for  partition  of  family  property,  a  decree  was 
passed  declaring  the  share  to  which  the  plaintiff  and 
some  of  the  defendants  were  entitled  in  the  family 
property,  but  reserving  all  other  questions  involved 
in  the  suit.  Held,  that  the  decree  was  a  provisional 
decree  and  was  subject  to  appeal,  but  that  it  was 
irregular  in  form  in  that  it  should  have  contained 
declarations  as  to  all  the  rights  and  liabilities  which 
had  been  adjudicated  on,  and'directions  as  to  the 
accounts  and  enquiries  remaining  to  be  taken  and 
made.  Kbishnasami  Ayyanoar  v.  Rajaoopala 
Ayyanoar       .         .         .     I.  L.  R.  18  Mad.  73 


124. 


Talukhdari  estate 


— Decree  of  Privy  Council.  In  a  suit  commenced 
in  1865  by  a  member  of  a  joint  family  for  the  declara- 
tion of  his  rights  in  a  talukhdari  estate,  partition 
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(z)  Partition — concld. 

not  being  claimed,  the  order  of  Her  Majesty  in 
Council  (1879)  directed  that  the  talukhdar  should 
cause  and  allow  the  villages  forming  the  talukhdari 
estate  and  the  proceeds  thereof  to  be  managed  and 
applied  according  to  the  trust  declared  in  favour  of 
the  family.  The  plaintiff  in  that  suit  afterwards 
obtained  entry  of  his  name  as  a  co-sharer  in  the 
villages  in  the  register  kept  under  Act  XVII  of 
1876,  s.  56  ;  and  then  brought  the  first  of  the  present 
suits  for  his  share  upon  partition,  both  in  that  estate 
as  it  stood  in  1865,  and  also  with  the  addition  of 
villages  since  acquired  out  of  profits,  claiming  an 
account  against  the  talukhdari.  The  latter  alleged, 
among  other  defences,  that  the  talukhdari  estate  was 
impartible,  and  brought  a  cross-suit  to  establish 
this,  and  also  that  it  was  held  by  him  according  to 
the  rule  of  primogeniture,  the  right  of  other  mem- 
bers of  the  family  being  only  to  the  profits.  Held, 
that,  in  regard  to  the  order  of  Her  Majesty  above 
mentioned,  which  was  applicable  to  an  estate  held 
subject  to  the  law  of  the  Mitakshara,  the  talukhdari 
estate  could  not  be  declared  to  be  impartible  ;  also 
that  a  declaration  in  the  Judicial  Commissioner's 
decree  that  a  member  of  the  family  entitled  to  a 
share  upon  partition  should  hold  it  as  an  under- 
proprietor  under  the  talukhdar,could  not  be  allow- 
ed to  stand.     Pikthi  Pal  v.  Jowahir  Singh 

I.  li.  R.  14  Calc.  493 
Xu  R.  14  I.  A.  37 

See  Shankar  Baksh'v.  Hardeo  Baksh 

I.  L.  R.  16  Calc.  397 
Ii.  R.  16  I.  A.  71 


125. 


{aa)  Partnership. 
—  Suit    for    dissolution     of 


partnership.  In  a  suit  of  the  nature  of  one  for 
dissolution  of  partnership,  it  is  incorrect  to  make  an 
absolute  decree  for  a  specific  sum  of  outstanding 
balances  without  anything  to  guide  the  Court  in 
fixing  that  amount.  No  amount  ought  to  be 
decreed  without  satisfactory  proof  of  its  having 
been  realized  and  misappropriated.  Mun  Mohinee 
Dassee  v.  Ichamoye  Dassee     .     15  W.  R.  352 


126. 


(66)  Possession. 

Possession,  suit'for — Decla- 


ration of  proprietary  right.  In  a  suit  for  recovery 
of  possession  of  land,  it  was  declared  that  the  plaint- 
iff was  entitled  to  possession  as  owner,  and  ordered 
that  the  defendants  should  deliver  to  him  possession 
as  such.  Held,  on  appeal,  that  the  decree  should 
have  simply  declared  that  the  plaintiff  was  entitled 
to  possession  without  any  declaration  of  right  as 
owner.  Radhakrishna  Sett  v.  Harakrishna 
Das        ...         .  lB.Ii.R.  O.C.I 


127. 


Co-sharers — In- 


tervenors  added  as  parties.     In  a  suit  to  recover  pos- 
session of  a  certain  mouzah,  claimed  by  the  pJa  intiff 


DECREE— cowfrf. 

1.  FORM  OF  DECREE— cowiti. 

(66)  Possession — cotUd. 

as  a  portion  of  his  dar-patni  talukh,  which  was 
brought  against  several  defendants,  four  other 
persons  applied  to  be  made  defendants,  on  the 
ground  that  ^hey  were  co-sharers  with  the  defend- 
ants, on  the  record  in  the  property  in 
dispute.  The  application  was  granted  ;  the  added 
defendaiits  were  found  to  be  possessed  of  the  share 
which  they  claimed  j  and  on  the  proofs  which  they 
adduced,  the  plaintiff's  claim  was  dismissed.  The 
plaintiff's  claim  as  against  the  original  defendants, 
who  made  no  opposition,  was  decreed  in  special 
appeal,  on  the  ground  that  they  should  not  have 
been  made  defendants,  and  that  the  plaintiff  was 
not  bound  to  prove  his  case  against  anybody  else 
but  the  person  against  whom  he  had  brought  the 
suit.^  Held,  that,  upon  the  one  issue  common  to  all 
the  defendants,  viz.,  whether  the  property  claimed 
was  in  the  plaintiff's  talukh  or  in  that  of  the  defend- 
ants, the  Court  could  only  come  to  one  consistent 
finding  ;  and  that  on  the  finding  of  the  facts  in  the 
Court  below  the  suit  should  be  dismissed  against  all 
the  defendants.  Kaliprasad  Singh  v.  Jainarayan 
Roy       .         3  B.  L.  R.  A.  C.  24  :  11 W,  R.  361 


128. 


Suit  hy  tenant 


for  possession  of  julkurs — Expiry  of  lease  before 
decree.  Where  a  plaintiff  sued,  while  his  lease  was 
still  running,  to  recover  possession  of  certain  julkurs, 
and  the  lease  expired  after  action  brought,  but  before 
decree  :  Held,  that  the  decree,  instead  of  directing 
actual  possession  to  be  given,  should  have  merely 
declared  his  right  to  possession  up  to  the  date  on 
which  his  lease  expired.  XJmanund  Roy  v.  Sree- 
kishen  Banerjee      ...      7  "W.  R.  248 


129. 


Decree  in  suit  for  posses- 


sion after  void  sale  for  arrears  of  revenue 
— Act  XI  of  1859,  s.  34.  Where  the  original  owner 
sues  to  recover  possession  when  a  sale  for  arrears  of 
revenue  is  found  to  be  null  and  void,  and  obtains  a 
decree,  the  decree  is  sufficient  for  the  purposes  of 
s.  34,  Act  XI  of  1859,  without  any  special  declara- 
tion that  the  sale  is  annulled  :  and  the  order  for 
refund  of  the  purchase -money  should  be  made  in 
execution  of  the  decree.  Sreemunt  Lall  Ghose  v. 
Shama  Soonduree  Dossee       .       12  W.  R.  276 


130. 


Suit     for    possession    of 


share  where  co- sharer  is  not  collusion  "with 
other  defendants.  In  a  suit  to  recover  possession 
of  a  specified  share  of  land,  the  plaintiff  charged  the 
defendant  No.  1,  who  was  jointly  interested  with 
him  in  the  land,  with  being  in  collusion  with  the 
other  defendant,  and  complained  that  they  had 
ousted  him  from  his  share,  and  asked  for  partition 
of  the  land  and  possession  of  his  share.  It  having 
been  found  that  the  plaintiff  was  entitled  to  a 
small  portion  only  of  the  share  he  claimed  :  Held^ 
that  he  was  not  entitled  in  this  smt  to  have  a  parti- 
tion at  all,  but  that,  as  his  co-sharer  was  in  collusion 
with  the  other  defendant,  the  plaintiff  was  entitled 
to  relief,  by  a  decree  awarding  him  joint  possession 
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15ECBEE— coniti. 

1.  FORM  OF  DECREE— cotUd. 

(bb)  Possession — contd* 

with  defendant  No.  1  of  the  portion  to  which  they 
were  entitled.  Rustum  Ally  v.  Ameer  Ally 
SouDAGUB      ....        low.  B.  487 


131. 


Suit  for  possession  under 


purchase  which  turns  out  to  be  tainted  with 
fraud  on  the  part  of  one  vendor.  Where  a 
plaintiff  sued  for  recovery  of  possession  of  property 
which  he  said  he  purchased  from  two  defendants, 
and  it  was  found  as  a  fact  that  one  of  the  defendants 
tiid  not  sell,  but  that  the  other  used  fraud  in 
effecting  the  sale  :  Held,  that  the  decision  below 
which  gave  plaintiff  a  decree  for  the  entire  property 
against  the  defendant  who  acted  fraudulently  was 
erroneous,  and  that  the  decree  should  have  absolved 
from  liability  the  share  of  the  defendant  who  did  not 
join  in  or  know  anything  of  the  sale.  Kaleedass 
MozooMDAR  V.  Meheroonissa  Khatgojt 

8  W.  R.  482 


132. 


Suit  by  purchaser  to  have 


sale  in  execution  of  decree  confirmed  and 
for  possession — Right  to  possession.  After  a  sale 
in  execution  of  decree,  the  sale  was  set  aside.  In  a 
suit  to  have  the  order  set  aside  to  have  the  sale  con- 
firmed and  for  possession  of  the  property,  the  lower 
Court  having  made  a  decree  awarding  possession  of 
the  property,  as  well  as  a  declaration  of  right  to 
have  the  sale  confirmed,  the  High  Court  set  aside  so 
much  of  that  decree  as  awarded  possession  of  the 
property.     Sangam  Ram  v.  Sheobart  Bhaoat 

I.  Ii.  R.  3  AU.  112 

133.  Suit  by  purchaser  for  pos- 
session of  share  of  ancestral  estate.  In  a 
suit  for  possession  of  lands  under  purchase  of  a  share 
in  an  ancestral  estate,  the  Judge,  in  pronouncing 
a  decree  for  the  plaintiff,  ought  to  declare  speci- 
fically whether  the  plaintiff  is  entitled  to  recover  the 
share  in  an  undivided  estate,  or  specific  lands  as 
representing  that  share.  Ramlochan  Das  v.  Man- 
suR  Ali     .     1  B.  L.  B.  A.  C.  65  :  10  W.  B.  96 

134. Purchaser  from    one    of 

several  divided  co-sharers — Suit  for  joint 
possession — Partition  when  unnecessary.  The  pro- 
perty in  dispute  (consisting  of  12  thikans  or  plots 
of  land)  was  originally  held  by  A  and  B  as  tenante- 
in-common,  and  they  divided  the  income  according 
to  their  respective  shares.  After  J's  death,  his 
widow  adopted  C  on  condition  that  she  was  to 
remain  in  absolute  possession  and  enjoyment  for 
h'er  life,  and  that  C  was  to  succeed  to  the  estate  after 
her  death.  The  widow  mortgaged  9  out  of  the  12 
thikans,  sold  one,  and  granted  a  perpetual  lease 
of  another  to  the  defendant.  The  defendant  also 
purchased  J5's  share  in  the  thikans  in  dispute. 
The  plaintiff  purchased  C's  rights,  and  on  the 
widow's  death  sued  to  set  aside  her  aUenations  and 
to  obtain  joint  possession  with  the  defendant  of 
all  the  thikans.  The  defendant  pleaded,  inter  alia, 
that  the  widow's  alienations  were  valid  and  binding 
on  the  plaintiff,  and  that  the  plaintiff's  remedy  was 


DECBEE— coifrf. 

l.*FORM  OF  DECREE— con/<i. 

(bb)  Possession — contd. 

a  partition  suit.  Held,  that  the  plaintiff  was  entitled 
to  be  put  into  joint  possession  with  the  defendant. 
Both  were  outside  strangers  who  had  purchased  the 
several  shares  of  the  separated  owners  of  the  thikans 
in  dispute.  A  partition  suit  was  not,  therefore, 
necessary.     Antaji    v.    Dattaji 

I.  L.  B.  19  Bom.  36 


135. 


Suit  by  purchaser  of  share 


in  undivided  property — Right  to  possession. 
A  purchaser  at  a  Court-sale  ought  not  to  be  put  in 
exclusive  possession  of  the  whole  undivided  land  by 
virtue  of  a  decree  against  one  co-parcener  only. 
Kallapa  v.  Venkatesh   Vinayak 

I.  L.  B.  2  Bom.  676 


136. 


Sale  in  execu- 


tion of  decree  of  joint  family  property — Right  of 
purchaser — Suit  to  cancel  sale.  G,  the  brother 
of  the  jjlaintiff,  executed  a  mortgage  to  the  defend- 
ant during  the  plaintiff's  minority.  The  deed 
recited  that  the  money  was  borrowed  to  pay  off  a 
family  debt,  and  to  defray  family  expenses.  The 
defendant  sued  0  on  the  mortgage,  and  obtained  a 
decree.  A  house,  which  was  part  of  the  family 
property,  was  sold  in  execution,  and  was  purchased 
by  the  defendant  himself.  The  plaintiff  sued  to 
have  the  sale  set  aside  and  to  recover  his  half 
share  in  the  house.  Held,  that  the  plaintiff  was 
entitled  to  be  put  into  posse^^ion  of  the  whole  house, 
the  defendant  being  left  to  his  remedy  by  a  suit 
for  partition.  The  plaintiff,  however,  having 
claimed  only  the  restoration  of  his  half  share,  the 
decree  was  limited  accordingly.  Held,  also,  that  it 
was  not  competent  for  the  Court  in  this  suit  to  go 
into  the  question  whether  the  mortgage  by  O  was 
binding  on  the  minor  plaintiff.  Maruti  Narayan 
V.  LiLACHAND      .  I.  Ii.  B.  6  Bom.  564 


137. 


Suit    by  purchaser     for 


share  of  undivided  property — Sale  of  joint 
family  property  in  execution  of  decree.  A  judgment- 
creditor  attached  in  execution  and  caused  to  be 
sold  the  judgment-debtor's  alleged  one-twelfth 
share  as  a  member  of  an  undivided  Hindu  family,  in 
seven  parcels  of  land  of  which  the  applicant  was  in 
possession  as  manager.  At  the  sale  Y  became  the 
purchaser ;  and  subsequently,  and  without  having 
himself  entered  into  possession,  Y  assigned  bis 
interest  in  the  purchase  to  0.  0  claimed  to  be  put 
into  possession,  and  obtained  a  Court's  order, 
directing  that  possession  should  be  given  to  him. 
The  applicant,  however,  obstructed  the  execution 
of  the  said  order,  and  applied  to  the  High  Court  to 
declare  O  not  entitled  to  the  possession  he  sought. 
No  division  of  the  property  in  question,  by  meto^  or 
bounds  or  otherwise,  between  the  members  of  the 
undivided  faitoily  had  ever  been  made,  nor  had  the 
judgment-debtor  ever  had  separate  occupancy  of 
any  definite  share  of  the  same.  Held,  thatTG's 
proper  remedy  was  by  a  suit  for  partition,  and  that 
he  could  not  claim  to  be  put  into  joint  possespion 
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(66)  Possession — contd. 

with  the  applicant  and  the  other  members  of  the 
undivided  Hindu  family,  of  the  family  property. 
Balaji  Anant  Rajadiksha  v.  Ganesh  Janardan 
Kamati       .         .         .         I.  Ii.  R.  5  Bom.  499 

{Contra)  Indrasa  v.  Sadu 

I.  L.  R.  5  Bom.  505  note 


138. 


Suit  to  set  aside  sale  in 


^execution  of  decree  on  a  mortgage  to  secure 
two  debts — One  debt  only  binding  on  tarwad — 
Dedctration  of  right  to  possession.  In  a  suit  by 
members  of  a  Malabar  tarwad  to  set  aside  a  sale 
in  execution  of  a  decree,  passed  on  a  mortgage 
which  had  been  executed  by  their  kamavan  and 
senior  anandravans  in  consolidation  of  two  prior 
mortgages  executed,  respectively,  to  secure  two 
debts,  it  appeared  that  one  of  these  debts  was  bind- 
ing and  the  other  not  binding  on  the  tarwad.  Held, 
that  the  Court  should  declare  the  plaintiffs  entitled 
to  the  property  sold  notwithstanding  the  sale,  but 
subject  to  the  charge  created  to  secure  the  binding 
debt.     KxJNHi  Mannan  v.   Chali  Vaduvath 

LJIi.  R.  14  Mad.  494 

139.  Suit  'for'  '^  possession  9  of 

family  property  alienated  for  unjustifiable 
purposes — Alienation  by  life-tenant.  A  and  B 
sued  D  and  E  for  the  estate  of  a  relative,  C,  the 
deceased  husband  of  D,  on  the  ground  that  the 
family  to  which  A,  B,  and  C  belonged  was  un- 
divided. D  (who  was  a  Hindu  widow  without  sur- 
viving issue)  and  E  pleaded  division,  and  that  D 
had  sold  and  assigned  the  estate  to  E.  This  aliena- 
tion was  not  shown  to  have  been  made  for  purposes 
recognized  by  Hindu  law.  Held,  that  the  District 
Munsif,  in  disallowing  the  plaintiff's  claim  to 
immediate  possession,  should  not  have  provided  for 
the  re-assignment  of  the  estate  from  E  to  D  for 
D's  life,  but  that  he  was  right  in  declaring  that 
after  D's  death  the  property  should  revert  to  the 
plaintiffs  as  heirs  of  C.  Periya  Gaundan  v. 
TiRUMALA  Gaundan     .         .         .1  Mad.  206 

140. Suit  by  member  of  undi- 
vided family  against  manager — Decree  on 
partiticn.  A  member  of  an  undivided  family 
brought  a  suit  for  partition  against  his  father,  the 
managing  member,  and  eight  others,  of  whom  the 
second,  third,  and  fourth  defendants  were  plaintiff's 
infant  brothers,  and  obtained  a  decree.  The  Judge 
proceeded  to  ascertain  the  amount  of  the  plaintiff's 
share  in  the  following  manner.  He  assessed  what  he 
considered  to  be  the  sum  received  by  the  first  de- 
fendant from  the  estate,  deducted  from  that  sum 
what  he  considered  should  have  been  the  gross  ex- 
penditure of  the  defendant,  and  decreed  delivery  by 
the  defendant  of  one-fifth  of  the  remainder.  Held, 
that  such  a  decree  was  erroneous.  Tara  Chand  v. 
Reeb  Ram          ....         3  Mad.  177 

141 Suit  by  son  to  set  aside  sale 

by  father  of  ancestral  property — Right  of 
purchaser.     Where  ancestral  property  is  sold  by  the 


DECREE — contd. 

1.  FORM  OF  DECREE— coned. 

(66)  Possession — contd. 

father,  the  son  is  entitled  to  sue  for  cancelment  of 
such  sale,  and  the  decree  should  not  be  that  the 
property  is  ancestral  and  will  pass  to  the  father's 
heirs  on  his  death,  but  a  decree  cancelling  the  sale 
so  far  as  it  obstructs  him  in  asserting  his  right 
and  in  effect  declaring  the  sale  to  be  invalid,  without 
interfering  with  actual  possession,  that  may  have 
been  obtained  by  the  purchaser.  Baboo  Ram  v. 
Gajadhur  Singh   Agra  P.  B.  86  :  Ed  1874,  65 

142.  Suit  by  member  of  undi- 
vided Hindu  family  for  declaration  of  his 
right  to  a  portion  of  the  joint  estate  sold  in 
execution  of  decree  against  another  mem- 
ber. In  a  suit  by  a  member  of  an  undivided  Hindu 
family  to  have  his  right  declared  to  a  portion  of  the 
joint  estate  which  had  been  sold  by  the  Civil  Court 
in  execution  of  a  decree  against  his  co-parcener 
alone  :  Held,  that  the  plaintiff  should  have  a  decree 
declaring  that  he  was  entitled  to  joint  possession 
along  with  the  execution  purchaser  as  tenant  in 
common.  But  that,  if  a  division  in  specie  were 
desired,  a  suit  should  be  brought  for  that  purpose, 
Mahabalay  v.  Timaya,  12  Bom.  Bep.  138,  followed. 
Babaji  Lakshman  v.  Vasudeb  Vinayak 

I.  Ii.  R.  1  Bom.  95 


143. 


Suit  by  member  of  joint 


undivided  Hindu  family  to  recover  pos- 
session of  property  alienated  by  another 
member — Position  of  purchaser  from  one  member 
of  family.  A  obtained  a  decree  in  a  suit  against  B, 
and  executed  it  by  the  sale  of  certain  plots  of  land 
which  B  alleged  belonged  to  him — A  himself  becom- 
ing the  purchaser  thereof.  A  entered  into  posses- 
sion of  the  plots  of  land  under  his  purchase,  and 
remained  in  possession  thereof  for  a  considerable 
time.  As  a  matter  of  fact,  the  plots  of  land  belong- 
ed— part  absolutely  and  part  as  to  mortgagees  in 
possession — not  to  B  solely,  but  jointly  to  him  and 
his  father  0  and  others,  the  members  of  an  un- 
divided Hindu  family.  A  suit  having  been  brought 
by  G  to  recover  possession  of  the  said  plots  of  land 
from  A  and  for  mesne  profits,  and  for  payment  over 
of  a  sum  of  R800  paid  to  A  by  the  mortgagor  of  the 
mortgaged  property  in  redemption  of  his  mortgage: 
Held,  that  A  was  entitled  to  stand  in  5's  place 
and  to  retain  possession  in  respect  of  5's  share  in 
the  said  land,  but  no  further  ;  and  that  he  held  the 
mesne  profits  and  the  said  sum  of  R800  as  trustee 
for  the  other  members  of  the  said  undivided  family 
to  the  extent  of  their  shares  in  the  family  property. 
DuGAPPA  Sheti  v.  Venkatramnaya 

I.  L.  R.  5  Bom.  493 

See,  also,  Krishnaji    Lakshman    Rajvade    v. 
Sitaram  Murarrav  Jakhi  I.  L.  R.  5  Bom.  496 


144. 


Suit    by    CO  sharers    for 


recovery  of  possession — Sale  in  execution  of 
decree  of  share  of  one  co-sharer  in  undivided  pro- 
perty. K  and  JB,  two  out  of  five  undivided  Hindu 
brothers,  sued  V  (a  purchaser  at  an  execution-sale  of 
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the  interest  of  one  of  the  brothers,  other  than  K  and 
B)  for  the  recovery  of  certain  land  of  which  F  had 
obtained  possession  under  s.  269  of  Act  VIII  of  1859. 
The  lower  Courts  awarded  two-fifths  of  the  land  to  K 
and  B  as  being  the  amount  of  their  share  in  the  land. 
Held,  by  the  High  Court,  that  the  decree  could  not 
be  maintained,  as  K  and  B,  being  two  of  several 
co-parceners  in  undivided  property,  could  not  say 
that  they  were  entitled  to  a  specific  share  in  any 
portion  of  that  property.  They  might  have  sued 
for  a  general  partition,  or  for  a  decree  declaring  them 
entitled  to  joint  possession  with  F.     Kallapa  bin 

GiRMALLAPA  V.  VeNKATESH  ViNAYAE 

I.  L.  R.  2  Bom.  676 


145. 


Suit  for  ejectment  of  tres- 


passers— Co-sharers.  Where  a  tenant  has  been 
put  into  possession  of  ijmali  property  with  the  con- 
sent of  all  the  co-sharers,  no  one  or  more  of  the  co- 
sharers  can  turn  the  tenant  out  without  the  consent 
of  the  others  ;  but  no  person  has  a  right  to  intrude 
upon  ijmali  property  against  the  will  of  the  co- 
sharers  or  any  of  them  ;  if  he  does  so,  he  may  be 
ejected  without  notice,  either  altogether,  if  all  the 
co-sharers  join  in  the  suit,  or  partially,  if  only  some 
wish  to  eject  him  ;  and  the  legal  means  by  which 
such  a  partial  ejectment  is  effected  is  by  giving  the 
plaintiffs  possession  of  their  shares  jointly  with  the 
intruder,  as  explained  in  the  case  of  Hulodhur  Sen  v. 
Gooroodoss  Boy,  20  W.  R.  126.  Radha  Pboshad 
Wasti  v.  Esitf 

I.  L.  R.I7  Calc.  414  :  9  C.  L.  R.  76 

Kamal  Kumari  Chowdhubani  t'.  Kiran  Chan- 
dra Roy      .         .  .      2  C.  W.  N.  229 

146. —  Suit  on  agreement  making 

sharers  severally  liable — Decree  causing  joint 
liability.  If  a  plaintiff  sues  upon  an  ikrar,  he  is  not 
entitled  to  a  decree  contrary  to  its  terms.  Thus,  if 
the  ikrar  makes  each  of  several  sharers  severally 
liable,  all  the  co-sharers  cannot  be  made  jointly 
liable.  MiRZA  Nawab  v.  Bahadoor  Alt.  Sham 
Lal  v.  Bahadoor  Ali     .         .  7  W.  R.  156 


147. 


Joint     ownershii) — Decree 


against  joint  owner  where  suit  is  barred  against 
his  co-sharers — Limitation.  The  interest  of  F  as 
co-sharer  in  certain  land  was  sold  in  execution  of 
a  decree  against  him.  It  was  purchased  by  S,  who 
sold  it  to  the  plaintiff.  The  plaintiff  sued  for  posses- 
sion, and  the  other  co -sharers  were  made  party 
defendants  to  the  suit,  which,  however,  was  held, 
as  against  them,  to  be  barred  by  limitation.  Held, 
that  the  plaintiJB  was  entitled  to  be  put  into  joint 
possession  of  the  land  with  them,  although  the  suit 
as  against  them  was  barred.  Kbtphnaji  bin 
Malji  v.  Vithit     .         .      I.  L.  R.  18  Bom.  505 


148. 


Co-parcener's     right     to 


j  oint  possession  of  the  whole  or  any  part 
of  the  joint  estate  without  necessity  for 
partition — Joint  Hindu  family.  A  co-parcener  in 
a  joint    Hindu  family  is  entitled  to  claim  joint 


DECREE— fowfrf. 

1.  FORM  OF  DECREE— con(rf. 

(66)  Possession — contd. 

possession  of  a  portion,  and  need  not  sue  for  a 
partition.  Where  it  appeared  that  the  parties  to 
the  suit  each  held  parcels  of  the  undivided  family 
property  in  exclusive  possession,  and  the  plaintiff 
asked  for  joint  possession  with  the  defendants  : 
Held,  that  he  was  entitled  to  a  decree  for  joint 
possession.  A  co-parcener  is  entitled  to  a  joint 
benefit  in  every  part  of  the  undivided  estate. 
Ramchandra  Kashi  Patkar  v.  Damodhar 
Trimbak  Patkar  .     I.  L.  R.  20  Bom.  467 


149. 


Suit  for    possession     by 


owners  of  adjoining  estates. — Bight  of  parties 
to  equal  moieties  of  property  decreed,  although  each 
had  claimed  the  exclusive  title — Decrees  dismissing 
their  suits  reverse!-,  the  evidence  being  sufficient 
as  to  the  former,  but  not  the  latter  right.  In  cross- 
suita  between  the  owners  of  adjoining  estates, 
each  claimed,  against  the  other,  to  be  entitled  to, 
and  to  be  put  into  possession  of,  property  situate 
on  the  boundary  between  their  estates.  The  High 
Court  dismissed  both  claims  on  the  ground  that  the 
evidence  of  the  exclusive  right  of  either  party  was 
insufficient.  Held,  that,  although  this  might  be  80» 
there  was,  nevertheless,  sufficient  evidence  of  pos- 
session  having  been  held  by  both  the  one  and  the 
other,  and  of  the  title  of  both,  to  support  the  con- 
clusion that  each  had  a  claim  to  an  equal  moiety,  to 
which  each  should  be  declared  entitled.  Each 
should  be  put  into  possession  of  the  moiety  which 
was  opposite  to  and  adjoined  his  estate.     Khao- 

ENDRA  NaRAIN  ChoWDRY  V.  MaTANGINI  DEBI 

I.  Ii.  R.  17  Calc.  814 
L.  R.  17  I.  A.  62 


150. 


Suit   for   exclusive    pos- 


session  of  property — Finding  that  parties  have 
equal  right  to  possession — Decree  for  joint  posses- 
sion.  Where  the  plaintiff  claimed  exclusive  pos* 
session  of  immoveable  property  to  which  the  de- 
fendant also  claimed  to  be  exclusively  entitled : 
Held,  that  the  Court  was  comj>etent,  upon  the  find- 
ing that  the  property  belonged  to  the  parties 
jointly,  to  give  the  plaintiff  a  decree  for  joint 
possession.  WcUiuUah  Khan  v.  Muhammad  Israr. 
ullah  Khan,  I.  L.  B.  10  All.  627,  distini^uished. 
Wahid  Alam  v.  Safat  Alam  [I.  L.  R.  12  AIL  566 

151.  Suit  for  exclusive  pos- 
session— Decree  for  joint  possession,  circumManccs 
under  which  such  decree  will  be  granted.  Although 
under  certain  circumstances  in  a  suit  for  exclusive 
possession  of  immoveable  property  a  decree  for  joint 
possession  may  be  given,  nevertheless  such  a  decree 
should  not  be  given  unl&ss  the  plaintiff  asks  for  it, 
and  the  evidence  shows  that  he  ia  entitled  to  it. 
Antu  Singh  v.  Mandil  Singh 

I.  Ii.  R.  15  AIL  412 


152. 


-Joint  ownership 


proved  at  hearing — Procedure.  Exclusive  posses- 
sion can  only  be  awarded  on  proof  of  exomsive  title. 
Parashram  v.  MiRAJi  .      I.  L.  R.  10  Bom.  669 
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DIGEST  OF  CASES. 
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D'ECR'EE—contd. 

1.  FORM  OF  DECREE— contd. 


(66)  Possession — contd. 


153. 


Suit    hy      co- 


owner  for  exclusive  possession — Procedure.  The 
plaintiff  sued  for  possession  of  certain  land.  The 
lower  Court  held  that  the  land  was  the  joint  property 
of  the  plaintiff  and  defendant,  but,  finding  that  the 
plaintiff  had  been  in  exclusive  possession,  allowed 
his  claim  and  gave  him  a  decree.  On  second  appeal  : 
Held,  that  exclusive  possession  could  not  be 
awarded  unless  exclusive  title  was  proved.  On 
plaintiff's  application,  which  was  not  opposed  by 
the  defendant,  the  decree  of  the  lower  Court  was 
varied,  and  the  plaintiff  was  awarded  joint  posses- 
sion of  the  property  in  suit.     Nana  v.  Appa 

I.  li.  B.  20  Bom.  627 

154. Suit  for  possession  of  land 


sold  in  execution  as  property  of  third 
parties.  The  plaintiffs  sued  in  1893  to  recover 
possession  of  land  of  which  their  family  had  been  in 
possession  till  1884.  The  land  had  been  sold  to  the 
defendant  in  1881  in  execution  of  a  decree  against 
the  plaintiffs'  cousins,  but  the  sale  had  not  been  con- 
firmed. A  decree  was  passed  as  prayed  in  respect  of 
a  moiety  of  the  land  which  represented  the  plaint- 
iffs' share.  Held,  that  the  decree  was  right. 
Narasimha  Naidu  v.  Ramasami 

I.  L.  B.  18  Mad.  478 

155. Suit  by  zur-i-peshgi  lessee 

for  possession  in  a  Civil  Court — Landlord  and 
tenant — Zur-i-peshgi  lease — Suh-lease  hy  zur-i-peshgi 
lessee — Default  hy  sub-lessee,  who  lets  into  possession 
the  original  lessor  and  denies  the  zur-i-peshgi  lessee's 
title — Jurisdiction    of      Civil    Court — Execution    of 
decree — Civil    Procedure  Code,    ss.    263    and    264. 
Two    occupancy    tenants    granted    a     zur-i-peshgi 
lease  of  their  occupancy    holding  to  one  J?  iy  for  a 
term  of  sixteen  years.      R  L  sublet  the  holding 
for  a  term  slightly  less  than  his  own.     The  sub- 
lessees made  default  in  payment  of  rent.     R  L 
distrained    their    crops.     Thereupon    the    original 
lessors  intervened,   claiming  the  crops  as  theirs. 
The  question  of  the  distraint  having  been  decided 
by  the  Court  of  revenue  against  him,  R  L  then 
brought  a  suit  in  a  Civil  Court  asking  for  ejectment 
of  both  his  lessors  and  his  lessees  and  to  be  put  into 
actual  possession  himself.     Held,  that  the  plaintiff 
was  precluded  by  reason  of  the  lease  granted  by 
him,   the  term   of  which   had  not  expired  from 
obtaining  actual  possession,  unless  the  sub-lessees 
were  ejected,  which  could  only  be  done  through  the 
Court  of  revenue.    But  the  plaintiff  was  entitled  to 
a  decree  declaring  his  title  as  zur-i-peshgi  lessee  and 
putting  him  into   possession  of  the  rents  and  profits 
of  the  holding  as   zur-i-peshgi  lessee  ;  the  decree  for 
possession  to  be  executed  under  s.  264  of  the  Code 
of  Civil  Procedure.     Sita  Ram  v.  Ram  Lal 

I.  Ii.  B.  18  All.  440 


156. 


Decree     for      possession 


xmder  mokurari  lease — Condition  an  to  payment 
of  rent.  After  the  sale  of  a  share  in  an  estate  under 
the  provisions  of  Act  XI  of  1869,  a  suit  was  brought 


DECBEE— con^rf. 

1.  FORM  OF  DECREE— <;on«(;. 
(66)  Possession — condd. 

to  establish  a  mokurari  lease,  as  an  incumbrance 
under  s.  54,  upon  the  share  in  the  hands  of  the 
purchaser.  The  mokurari  lease  having  been  estab- 
lished as  to  so  much  only  of  the  lands  as  were 
covered  by  the  title  proved,  the  decree  below, 
although  no  question  of  apportionment  had  been 
raised,  was  conditional  that  the  whole  rent  reserved 
should  be  paid.  Held,  that  this  condition  should 
have  been  omitted,  the  amount  of  rent  being 
determinable  by  a  future  pioceeding  if  neccRsarvi 
Imambandi   Begum   v.  Kamleswart  Pershad 

I.  L.  B.  14  Calc.  109 
'  L.B.  131.  A.  160 


157. 


Suit    for    possession  and 


mesne  profits — Direction  for  inquiry  as  to  mesne 
profits — Civil  Procedure  Cod'^:,  s.  212.  Where, 
under  s.  212  of  the  Code  of  Civil  Procedure,  a  Court 
in  a  suit  for  possession  of  immoveable  property  and 
mesne  profits  passes  a  decree  for  the  property  and 
directs  an  inquiry  into  the  amount  of  mesne  profits, 
the  direction  as  to  the  inquiry  into  the  amount  of 
mesne  profits  nerd  not  necessarily  be  contained  in 
the  decree.  Pur  an  Chand  v.  Roy  Radha  Kishen. 
I.  L.  R.  19  Cak.  132,  referred  to.  Fatima  Bibi 
V.  Abdul  Majid       .         .       I.  L.  B.  14  AIL  531 


158. 


{cc)  Pre-emption. 

Pre-emption,    suit    for- 


Decree,  conditional,  on  payment  in  specified  time. 
In  decreeing  a  right  of  pre-emption  a  Civil  Court  has 
no  power  to  make  the  decree-holder's  right  depend 
on  payment  of  the  purchase- money  within  a 
specified  time.     Ahsan  Aly  v.  Sabokhee  Bibee 

10  W.  B.  53 

{Contra)  Ewaz  v.  Mokuna  Bibi 

I.  Ii.  B.  1  All.  132 

where  it  was  held  the  Court  was  competent  to  make 
such  a  condition,  and  that,  if  the  decree-holder  fails 
to  comply  with  such  condition,  he  loses  the  benefit  of 
the  decree. 


159. 


Rival    suits  to 


enforce  the  right  of  pre  emption — Civil  Procedure 
Code,  s.  214.  K  and  R,  two  co-sharers  of  a  village 
instituted  separate  suits  in  which  each  claimed  to 
enforce  the  right  of  pre-emption,  based  on  the 
wajib-ul-urz,  in  respect  of  the  same  sale  of  a  share  in 
a  village,  to  a  stranger.  The  Court  of  first  instance 
made  the  plaintiff  in  one  suit  a  defendant  in  the 
other.  The  suits  were  tried  together,  and  R  being 
held  to  have  a  better  right  under  the  terms  of  the 
wajib-ul-urz  than  K,  his  suit  was  decreed,  contin- 
gent upon  payment  by  him  of  the  purchase-money 
within  one  month  from  the  date  of  the  decree.  K*a 
suit  was  dismissed  absolutely.  £?eZrf  that  decrees  in 
cases  where  two  rival  pre-emptora  of  the  same 
decree  seek  to  enforce  pre-emption,  as  each  neces- 
sarily must  do,  in  respect  of  the  whole  property 
conveyed  by  one  transfer,  are  defective  if  they 
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1.  FORM  OF  DECREE— cowii. 

ice)  Pbe-emption — contd. 

dismiss  the  suit  for  any  proportion  of  the  property 
without    providing   for   the   contingency    of    the 
rival  pre-emptor  decree-holder  omitting  to  enforce 
his  decree  in  respect  of  the  share  decreed  to  him. 
A  fortiori,  where  the  rival  decree-holders  possess 
different  degrees  of  pre-emption,  the  decree,  in  at 
least  one  of  the  rival  suits,  must  be  essentially 
defective  if  no  provision  is  made  for  the  contingency 
of  the  superior  pre-emptor  never  enforcing  his  right. 
The  question  what  should  be  the  form  of  the  decree 
in  such  cases  can  be  dealt  with  only  by  exercising 
the  vast  and  fixible  jurisdiction  possessed  by  the 
Courts  of  equity  in  adapting  their  decrees  to  the 
exigencies  of  each  case,  so  as  to  grant  the  actual 
reUef  required  by  the  parties.     Held,  applying  the 
principles  of  equity  to  the  present  case,  that  the 
Court  of  first  instance  acted  rightly  in  adding  the 
name  of  each  rival  pre-emptor  as  party  defendant  in 
the  suit  of  the  other,  and  in  decreeing  the  claim  of 
the  superior  pre-emptor,  but  that  the  decree  in  K'a 
suit  was  defective  and  inequitable,  inasmuch  as  it 
dismissed  the  suit  in  tola,  disallowing  his  pre-emptive 
claim  wholly  irrespective  of  the  contingency  of  i?'s 
omission  to  enforce  the  pre-emption  decreed  to  him 
by  depositing  the  purchase-money  within  time.    As 
K  admittedly  had  pre-emptive  right  as  against  the 
vendee,  his  suit  should  have  been  decreed  against 
the  latter  in  the  terms  of  s.  214  of  the  Civil  Procedure 
Code  ;  subject,  however,  to  the  condition  that  the 
decree  should  not  take  effect,  so  far  as  the  enforce- 
ment of  pre-emption  was  concerned,  in  the  event  of 
iJ's  enforcing  the  superior  pre-emptive  right  decreed 
to  him.    Kashi  Nath  r.  Mitkhta  Prasad 

I.  Ii.  K.  6  All.  370 

'    See  HuLASi  v.  Sheo  Prosad    ^'  ¥  '" 

I.  li.  R.  e  All.  455 


160. 


Deposit      of      purchaee- 


money — Power  of  Court.  A  pre-emptor  obtained 
a  decree  which  provided  a  certain  time  within 
which  the  sum  ascertained  to  be  the  purchase- 
money  was  to  be  deposited.  He  appealed  against 
the  amount  fixed,  but  failed  in  his  appeal,  and 
during  his  appeal  the  time  fixed  for  the  deposit 
expired,  and  the  Judge  refused  to  fix  any  further 
time.  Held,  that  the  plaintiff,  in  appealing  from 
the  original  decree,  could  not  escape  from  the 
obligation  which  it  imposed,  and  the  lower  Appel- 
late Court  was  not  bound  by  law  to  insert  in  its 
decree  any  special  direction  concerning  such  deposit, 
unless  occasion  called  for  it,  although  it  was  com- 
petent to  have  done  so.  Sheo  Pershad  Lall  v. 
Thakoor  Rai 

3  Agra  254  :  s.  c.  Agra  P.  B.  Ed.  1874, 153 

161. Deposit  of  pur- 
chase-money— Appellate  Court,  Powers  of — Civil 
Procedure  Code,  1877,  s.  214.  The  decree  of  the 
Court  of  first  instance,  in  a  suit  to  enforce  a  right  of 
pre-emption,  directed  that  the  sum  which  that  Court 
had  ascertained  to  be  the  purchase-money  should  be 


DECREE— confff. 
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ice)  Pre-emption — concld. 

deposited  within  one  month  from  the  date  of  the 
decree.  The  plaintiff  appealed,  contending  that 
such  sum  was  not  the  purchase-money.  While  the 
appeal  was  pending,  the  time  fixed  by  the  decree  of 
the  Court  of  first  instance  expired  without  any 
deposit  having  been  made.  The  Appellate  Court 
dismissed  the  appeal,  fixing  by  its  decree,  of  its  own 
motion,  a  further  time  for  the  deposit,  Hddy. 
following  Sheo  Pershad  Lall  v.  Thakocr  Bai,  3  Agra 
254,  that  the  Appellate  Court  was  competent  to 
extend  the  time  for  making  the  deposit,  and  its 
action  and  order  did  not  contravene  the  provisions 
of  s.  214  of  ActJX  of  1877.  Parshadi  Lal  v.  Ram 
Dial      .         .         .         .        I.  L.  B.  2  Aa  744 


162. 


Conditional  decree.    Where 


a  share  in  a  certain  patti  was  sold  by  the  holder 
of  the  share  to  a  stranger,  and  three  persons, 
holding  equal  shares  in  the  patti,  were  equally 
entitled  under  the  village  administration  paper  to 
the  right  of  pre-emption  of  the  share,  the  decree  of 
the  High  Court  m  the  suit  specified  a  time  within 
which  each  party  to  the  suit  should  pay  into  Court 
a  proportion  of  the  purchase-money  and  declared 
that,  if  either  failed  to  pay  such  proportion  within 
time,  the  other  of  them  making  the  further  deposit 
within  time  should  be  entitled  to  the  share  of  the 
defaulter.     Mahabir  Parshad  v.  Debi  Dial 

I.  L.  B.  1  All.  291 


163. 


Allegation     hp 


plaintiff  that  a  certain  sum  is  the  actual  price — 
Omission  tar  allege  readiness  and  willingness  to  pay 
actual  price — Discretionary  power  of  Court  to  grant 
decree.  The  Court  of  first  instance  dismissed  a 
suit  to  enforce  a  right  of  pre-emption,  although  it 
found  that  the  plaintiff  had  such  right,  on  the 
ground  that  the  actual  price  of  the  property  was  a 
larger  amount  than  the  amoimt  which  the  plaintiff 
alleged  it  in  his  plaint  to  be,  and  the  plaintiff  had  not 
in  his  plaint  expressed  his  readiness  and  willingness 
to  pay  any  amount  which  the  Court  might  find  to  be 
the  actual  price.  On  appeal  by  the  plaintiff,  the 
lower  Appellate  Court  gave  him  a  decree  conditional 
on  the  payment  of  such  larger  amount  within  a 
fixed  time.  Held,  that  it  was  not  necessary  to 
interfere  with  the  exercise  of  the  lower  Appellate 
Court's  discretion  in  the  matter,  particularly  as  the 
defendant  had  not  objected  to  such  exorcise  in  his 
memorandum  of  second  appeal.  Durga  Prasad  v. 
Nawazish  AH,  I.  L.  R.  1  All  591,  distinguished. 
Naubath  Singh  v.  Kishan  Singh 

I.  L.  B.  8  All.  753 


idd)  Trespasser. 


164.1i- 


Trespasser,  suit 

against — Decree  for  damages  and  not  for  account. 
A  trespasser  is  not  liable  to  account,  but  is  liable 
for  damages.  Where  the  lower  Appellate  Court 
passed  a  "preliminary  decree  for  an  accoimt  against 
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DECREE— cowfcZ. 

1.  FORM  OF  DECREE— cowcW. 

{dd)  Trespasser — concld. 

the  defendants  who  were  trespassers  by  reason 
of  their  intermeddling  with  the  plaintiff's  estate  : 
Held,  that  the  defendants  were  not  liable  to  account, 
but  were  hable  for  damages,  and  the  proper  course 
for  the  lower  Court  was  to  enquire  what  damages 
the  plaintiff  had  sustained  by  reason  of  the  tres- 
passes complained  of  by  the  plaintiff.  Skinibash 
Adak  v.  Nogendra  Nath  Das    4  C.  W.  N.  105 

2.  CONSTRUCTION  OF  DECREE. 

(a)  General  Cases. 

1. Mode       of      construction — 

Execution  of  decree.  In  execution,  a  decree  must  be 
construed  by  its  own  terms,  and  not  by  the  plaint. 

NUBO    Kl?HORE    MOJOOMDAR    V.      AnUND     MoHUN 

Mojoomdar      ....        17  W.  R.  19 

2. - Decree  how  con- 
strued for  purposes  of  execution.  A  decree  cannot 
be  extended  in  execution  beyond  the  real  meaning 
of  its  terras.    Bijdan  v.  Ramchandra  Bhtjnjgaya 

I.  L.  R.  11  Bom.  537 


3. 


Uncertainty      in     decree— 


Execution  of  decree — Power  of  Court  to  take  evidence 
to  explain  it.  Where  the  terms  of  a  decree  are 
uncertain,  it  is  not  competent  to  the  Court  of  execu- 
tion to  make  any  enquiries,  by  taking  oral  or  docu- 
mentary evidence,  to  ascertain  the  meaning  of  such 
terms.  Nijddyar  Chand  Shaha  v.  Gobind  Chxjn- 
DER  GuHA  .  .  .  I.  L.  R.  10  Calc.  1092 
See  DwARKANATH  Haldar  v.  Kamala  Kanth 
Haldar  .  3  B.  L.  R.  Ap.  128  :  12  W.  R.  99 
and  Kalee  Debee  v.  Mudoo  Soodun  Chowdhry 

16  W.  R.  171 

4. Ambiguous  decree — Reference 

to  pleadings  in  the  suit  to  ascertain  meaning  of  the 
decree.  Where  a  decree  is  in  its  terms  ambiguous, 
it  is  competent  to  the  Court  executing  it  to  refer 
to  the  pleadings  in  the  suit  in  which  such  decree  was 
passed  to  ascertain  its  precise  meaning.  Muham- 
mad Sulaiman  v.  Muhammad  Yar,  1.  L,  R.  6  AU. 
30,  distinguished.  Jawahir  Mai  v.  Kistur  Chand, 
I.  L.  R.  13  All.  343,  and  Rolinson  v.  Dvleep  Singh, 
L.  R.  11  Ch.  D.  798,  referred  to.  Lachmi  Nakain 
V.  JwALA  Nath      .         .         I.  L.  R.  18  All.  344 


5. 


In  construing   a 


decree,  the  t«rms  of  which  are  ambiguous,  such  qon- 
struction  must,  if  possible,  be  adopted  as  will  make 
the  decree  a  decree  in  accordance  with  law ,  and  not 
a  decree  such  as  the  Court  makins  it  had  no  power 
to  pass.     Amolak  Ram  v.  Lachmi  Narain 

I.  Ii.  R.  19  All.  ]74 


6. 


Duties  of  execut- 


ing Court — Transfer  of  Property  Act  {IV  of  1882), 
8.  8S — Decree  for  sale  on  a  rrwrtgage  wrongly  allowing 
interest  after  date  fixeJ  for  jjayment.  Where  a  decree 
for  sale  under  the  Transfer  of  Property  Act  as 


DECREE—cow/ti. 

2.  CONSTRUCTION  OF  DECREE— confef. 

(a)  General  Cases — confd. 

f  rained  is  ambiguous,  the  Court  executing  it  must 
put  its  own  construction  on  it,  and,  if  possible,  wilJ 
construe  it  as  a  decree  properly  framed  according 
to  law  ;  but  where  there  is  no  ambiguity  in  the 
decree,  the  executing  Court  is  bound  to  execute 
it  according  to  itr  terms,  whether  the  decree  be 
right  or  wrong.  Amolah  Ram  v.  Lachmi  Narain, 
I.  L.  R.  19  All.  174,  and  Badshah  Begum  v.  Hardai, 
All.  W.  N.  {1898)  17,  referred  to.  Pirbhu  Narain 
Singh  v.  Rtjp  Singh      .       I.  L.  R.  20.  All,  39T 


7. 


A  Court  execut- 


ing a  decree,  the  terms  of  which  are  ambiguous, 
should,  where  it  is  possible,  put  such  a  construction 
upon  the  decree  as  would  make  it  in  accordance  with 
law.  Amolak  Ram  v.  Lachmi  Narain,  I.  L.  R, 
19  All.  174,  Pirbu  Narain  Singh  v.  Rup  Singh, 
I.  L.  R.  20  All.  397,  and  Maharaja  of  Bhartpur 
V.  Kanno  Dei,  All.  W.  N.  {1898)  164,  quoad  hoc, 
approved.  Bakar  Sajjad  v.  Udit  Narain 
Singh      .         .         .         .     I.  L.  R.  21  All.  361 


8. 


Ambiguous  decree 


— Recital  to  decree — Judgment.  Where  a  case  was 
"  decreed  with  costs  and  damages,"  the  decree  not 
indicating  what  damages  were  to  be  paid  or  who 
were  the  persons  made  liable,  the  first  Court  was 
held  to  have  dealt  reasonably  in  construing  it 
with  the  recital  which  preceded  those  w^ords,  and 
a  portion  of  the  judgment  which  was  set  out  in  the 
decree.  Chunder  Mohun  Thakoor  v.  Amrito 
Chtjnder  Thakoor  .         .         .     J19  W.  R.  343 

9. Difference  between  head- 
ing and  body  of  decree — Description  of  person. 
Where  a  person  was  described  in  the  heading 
as  the  purchaser  of  the  decree-holder's  right  and 
interests,  but  the  ordering  portion  of  the  decree  gave 
him  nothing,  he  was  held  to  have  acquired  no  right 
under  the  decree.  Zoynul  Adbeen  v.  Phoolash 
Chunder   Bothrah     .         .  15  W.  R,  126 


10. 


Decree     making      further 


enquiry  necessary — Court  executing  decree. 
Where  a  decree  shows  clearly  the  intention  of  the 
Court  which  makes  it,  but  leaves  something  un- 
determined until  further  enquiry,  such  enquiry 
must  be  held  as  intended  to  be  made  by  the  Court  to 
which  the  decree  is  sent  to  be  carried  into  effect. 
HuRUCK  Chand  Golecha  v.  Tilock  Chand 
Singh      .         .         .         .         .     18  W.  R.  512 

11. Evidence  to  explain  decree 

— Registrar's  note  of  judgment.  A  note  of  the 
judgment  of  the  Court  taken  by  a  Deputy  Registrar 
cannot  be  consulted  for  the  piu-pose  of  explaining 
or  aiding  in  the  construction  of  a  decree.  Where» 
therefore,  a  decree  was,  on  the  face  of  it,  an  ordinary 
decree  in  a  partnership  suit,  for  the  taking  of  the 
accounts  between  the  partners  in  the  usual  way,  the 
Court  refused  to  allow  the  respondent  to  show,  by 
reference  to  such  a  note,  that  what  the  decree  meant 
was  that  he  was  to  be  credited,  and  his  partners. 
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(a)  General  Cases — contd, 

debited,  with  certain  payments  in  toto,  and  not  with 
their  respective  shares  only.  Sumar  Ahmed  v. 
Haji  Ismail  Haji  Habib  .  I.  L.  R.  1  Bom.  158 
12.  -  Diserepancy  between  de- 
cree and  judgment — Limitation  of,  hy  judgment. 
Where  a  decree  of  the  Sudder  Court  was  in  general 
terms,  viz.,  "  that  the  appeal  be  decreed  with 
costs,"  though  the  judgment  indicated  a  different 
intention  :  Held,  that  the  decree  ought  not  to  have 
been  used  to  obtain  execution  for  the  whole  of  the 
claim,  but  restricted  to  that  which  it  was  the  mani- 
fest intention  of  the  Court  to  grant.  Mehdee  Bey 
V.  Zelt^al  Thakoor        .         .        15  W.  R.  530 

13. Decree  of  Appellate   Court 

reversing  summary  order.  The  reversal  of  a 
decree  by  an  Appellate  Court  implies  an  order  set- 
ting aside  all  that  has  been  done  under  orders  con- 
tradictory of  the  final  order  in  the  suit ;  but  where  a 
summary  order,  made  in  the  course  of  execution- 
proceedings,  has  been  set  aside  in  a  separate  suit 
broilght  for  that  purpose,  it  cannot  be  necessarily 
implied  that  the  intention  of  the  Court  was  to  cancel 
everything  that  had  been  done  in  the  course  of  the 
summary  proceedings.  Toyboon  v.  Mahomed 
Wajid 2  C.  L.  R.  504 


14. 


Statement  of  claim,    in  the 


decree  of  Appeal  Court  not  a  part  of  decree 
—Civil  Procedure  Code  {Act  XIV  of  1882),  as.  579 
and  587 — Practice.  On  a  second  appeal,  the 
High  Court  decreed  the  plaintiff's  claim  with  costs 
throughout ;  but  the  claim,  as  stated  in  the  paper 
book  of  appeal,  differed  from  the  claim  as  it  had 
been  stated  in  the  plaint.  Held,  that  the  decree 
was  to  be  understood  as  referring  to  the  claim  as 
stated  in  the  plaint,  and  not  as  described  in  the 
paper  book.  Ss.  579  and  687  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  do  not  require  the  claim  to 
be  stated  in  the  decree,  so  as  to  make  such  state- 
ment a  part  of  the  decree  itself.  Soudb  Shrinivas- 
APA  V.  Krishnapa  Heodb  1 1.  L.  R.  11  Bom.  177 


15. 


—  Decree    specifying    a   cer- 


tain time  for  execution — Construction — Con- 
dition— Precedent — Limitation.  The  plaintiff  ob- 
tained a  decree  on  the  2r)th  July  1882,  which  direct- 
ed that  he  should  give  the  defendant  possession  of 
certain  parcels  of  land  at  the  end  of  next  Mar- 
gashirsha  {i.e.,  9th  January  1883),  and  that,  on  his 
doing  so,  the  defendant  should  remove  certain 
hedges  and  sheds,  and  restore  the  land  in  suit  to 
the  plaintiff.  On  the  9th  December  1885,  the 
plaintiff  applied  to  execute  the  decree.  The  defend- 
ant resisted  the  application  as  being  time-barred. 
He  contended  that  the  plaintiff  having  failed  to 
deliver  up  the  land  in  his  possession  within  the  time 
specified  in  the  decree,  he  had  lost  his  right  to 
execute  the  decree.  Held,  that  the  application  was 
not  time-barred.  The  specification  of  the  end  of 
Margashirsha  had  merely  the  effect  of  postponing 
the  operation  of  the  decree  till  that  time,  and  the 
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(a)  General  Cases — contd. 

plaintiff  had  three  years  from  that  date  within  which 
he  might  seek  execution.  The  mention  of  a  term 
when  a  particular  right  is  to  become  enforceable  is 
not  a  condition  precedent,  whether  the  enforcement 
be  otherwise  subject  to  a  condition  or  not.     Nara- 

YAN  CmTKO  JirVEKAR  V,   VlTHFL  PaRSHOTAM 

I.  L.  R.  12  Bom.  23 


16.  - 

of    an 


Construction  in  execution 
in     Council — Possession.     An 


order 

order  of  Her  Majesty  in  Council  was  that  a  decree- 
holder  should  recover  what  was  demarcated  by 
"the  thakbust  map  and  proceedings  of  1839." 
Held,  on  the  construction  of  the  order,  that  the 
latter  words  meant  the  proceedings  relating  to  the 
thakbuat  map,  and  did  not  include  a  survey  map 
which  differed  from  it.  Radha  Pershad  Singh  v. 
ToRAB   Au      .         .  I.  Ii.  R.  18  Calc.  108 


17. 


Adjustment — Agreement    dis- 


charging one  of  several  defendants  on  adjustment 
must  he  certified.  Where,  after  a  decree  is  passed 
against  several  defendants,  the  decree-holder  enters 
into  an  agreement  with  some  of  the  defendants,  by 
which  the  latter  are  discharged  from  liability  under 
the  decree,  such  a^^reement  ia  an  adjustment  in  part, 
of  the  decree  and  must  be  certified  to  the  Court 
under  p.  258  of  the  Civil  Procedure  Code.  Maho- 
med   Khan    Bahadxtr    v.    Mahomed    Munawar 


Sahib    (1908) 
18. 


I.  Ii.  R.  31  Mad.  467 
Agreement   dis- 


charging one^of  several  defendants  on  adjustment  must 
be  certified.  Where  after  a  decree  is  passed  against 
several  defendants,  the  decree-holder  enters  into  an 
agreement  with  some  of  the  defendants,  by  which 
the  latter  are  discharged  from  liability  under  the 
decree,  such  agreement  is  an  adjustment  in  part  of 
the  decree  and  must  be  certified  to  the  Court  under 
s.  258  of  the  Civil  Procedure  Code.  Mahomed 
Khan  Bahadur  v.  Mahomed  Munawar  Sahib 
(1908).         .  .  ,  I.  Ij.  R.  31  Mad.  467 

19.  Decree  for  delivery  of  pos- 

session of  immoveable  property — ObstrxLc- 
tion  to  delivery  by  the  third  party  in  good  faith — His 
remedy.  S.  331  of  the  Civil  Procedure  Code  con- 
templates an  application  by  the  decree-holder  ;  and 
a  third  party  resisting  th**  delivery  of  possession  of 
property  to  a  decree-holder  cannot  apply  for  the 
investigation  of  his  claim  under  this  section,  but 
may  do  so  under  s.  332  of  the  Code,  after  he  has  been 
dispossessed.  Sfkhan  Singh  v.  Baij  Nath 
GoENKA    (1907)      .         .         .     12C.  W.N.  115 


20. 


Interpleader  suit — Decrees- 


Order — Appeal — Held,  that  an  adjudication  upon 
the  claims  of  defendants  in  an  interpleader  suit 
is  a  decree  and  appealable  as  such  under  s.  640  of 
the  Code  of  Civil  Procedure,  and  not  under  s. 
588  of  the  Code.  Maharaj  Singh  v.  Chittar 
Mal  (1907)      .         .         .       I.  L.  R.  30  All.  22 
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(a)  General  Cases — condd. 

Decree  in  appeal — Appeal  by 


21. 

some  of  the  parties  to  a  decree — Execution — Civil 
Procedure  Code  {Act  XIV  of  1882),  ss.  234,  244,  252 
—Limitation  Act  {XV  of  1877),  Sch.  II,  Art.  179. 
Where  some  of  the  parties  to  a  decree  appeal 
against  it,  the  decree  in  appeal  is  the  final  decree 
for  the  purpose  of  execution  with  respect  to  all 
the  parties.     Shivbam  v.  Sakharam  (1908) 

I.  Ij.  B.  33  Bom.  39 


22. 


(&)  AccoTTKT,  Decree  for. 

Decree  for  account,  nature 


of — Eights  of  parties  insufficiently  defined — Par- 
ties. A  decree  for  an  account  is  not  a  mere  direction 
to  enquire  and  report.  It  proceeds,  and  must 
always  proceed,  upon  the  assumption  that  the  party- 
calling  for  it  is  entitled  to  the  sum  found  due.  It  is 
a  decree  affirming  his  rights  only,  leaving  it  to  be  en- 
quired into  how  much  is  due  to  him  from  the  party 
accounting.  A  decree  for  an  account  of  dealings 
and  transactions  of  a  deceased  partner  in  a  Hindu 
family  bank  and  for  a  dissolution  of  the  partnership 
was  in  this  case  reversed  on  the  ground  that  the 
respective  rights  of  the  parties  were  not  sufficiently 
defined  and  declared,  and  that  the  proper  parties 
were  not  before  the  Court.  Janokey  Doss  v. 
BiNDABUN  Doss  .         .       3  Moo.  I.  A.  175 


23. 


Decree        for       account — 


Amendment  of  clerical  error  in  decree  by  Appel- 
late Court.  The  decree  of  the  Court  of  first  instance 
directed  the  commissioner  to  take  an  account  of  the 
moneys  paid  by  the  plaintiff,  during  the  period 
between  24th  January  1865  and  the  date  of  the 
filing  of  the  plaint,  for  the  use  and  at  the  request 
of  the  defendants,  and  to  allow  credit  to  the  defend- 
ants for  the  sums  for  which  the  plaintiff  had  given 
credit  in  his  particulars  of  demand,  and  for  all 
other  sums  for  which  the  defendants  should  prove 
themselves  entitled  to  credit,  wherever  the  same 
might  have  become  payable.  The  defendants,  in 
their  surcharge  to  the  plaintiff's  account,  claimed 
credit  for  various  payments  made  by  them  to  the 
plaiatiff  between  25th  January  1865  and  5th  July 
1865.  The  pl.A,intiff  cUinied  to  appropriate  these 
payments  in  satisfaction  of  his  claim  against  the 
defendants  prior  to  24th  January  1865.  The 
commissioner  by  bis  cor.struction  of  the  terras  of  the 
decree  held  the  plaintiff  entitled  to  make  such 
appropriation.  The  Judge  in  the  Court  of  first 
instance  explained  his  decree  to  mean  that  the 
whole  account,  prior  to  24th  January  1865,  was 
\\  iped  out,  and  directed  the  commissioner  that  the 
plaintiff  was  not  entitled  to  make  the  appropriation 
he  claimed.  Held,  that  the  construction  put  by  the 
commissioner  on  the  decree  was  right.  Where  the 
Court  of  first  instance  puts  upon  its  own  decree  a 
construction  which  to  the  Appellate  Court  appears 
to  render  the  decree  erroneous,  and  the  decree,  on 
the  face  of  it,  admits  of  another  construction,  which 

VOL.   II. 


DECBEE— confei. 
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(6)  Account,  Decree  foe — conoid. 

to  the  Appellate  Court  appears  to  render  the  decree 
correct,  the  Appellate  Court  will  adopt  the  latter 
construction.     HiRJi  Jina  v.  Naean  Mulji 

I.  L.  B.  1  Bom.  1 

(c)  Buildings,   Erection  or  Removal  of. 


24. 


Suit    for    removal  of   ob- 


struction— Decree  for  plaintiff  qualified  by  de- 
claring that  parties  retain  rights  exercised  prior 
to  obstruction.  In  a  suit  for  the  removal  of  a 
building  which  the  defendants  had  erected,  and 
which  was  an  obstruction  to  the  j)laintiff'8  right  to 
use  a  courtyard  adjoining  their  residences,  it 
appeared  that  the  land  on  which  the  building  stood 
did  not  belong  to  either  party,  but  that  all  the  in- 
habitants of  the  mohulla  had  from  time  immemorial 
exercised  a  right  of  way  over  it  to  and  from  their 
houses;  It  also  appeared  that  on  a  part  of  the  same 
land  there  had  formerly  stood  a  thatched  building 
used  as  a  **  sitting  place  "  by  the  residents  of  the 
mohulla.  The  lower  Appellate  Court,  while  decree- 
ing the  claim,  observed  that  the  defendants,  if  they 
liked,  could  construct  and  use  a  shed  "  according  to 
the  old  state  of  things  "  and  "  without  offering 
obstruction  to  "  the  right  of  the  plaintiffs  to  "  use 
it  as  a  sitting  place  when  necessary."  Held,  that 
this  was  not  a  declaration  of  a  right  in  the  defend- 
ants to  build,  but  merely  a  statement  that  the  de- 
cree would  not  operate  as  an  interference  with  the 
rights  of  the  parties  to  have  a  similar  thatched 
building  set  up  as  had  existed  in  former  times. 
Official  Trustee  of  Bengal  v.  Krishna  Chunder  Mozo- 
omdar,  I.  L.  E.  12  Calc.  239  ;  L.  E.  12  I.  A.  166, 
distinguished.  Fatehyab  Khan  v.  Muhammad  Yu- 
SUFF.     Muhammad  ysuff  v.  Fatehyab  Khan 

I.  L.  B.  9  All.  434 


25. 


Execution — Court — Joint   de- 


crees— Execution  of  and  liability  under — Appli- 
cation by  one  joint  decree-holder  for  execution — 
Protection  of  interest  of  absent  decree-holder — 
Notice — Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  231,  260 — Injunction.  It  is  not  obligatory 
upon  the  Court  to  issue  a  notice  before  making 
an  order  for  execution  under  s.  231  of  the 
Civil  Procedure  Code  on  the  application  of  one  of 
several  joint  decree- holders.  Where,  in  a  contested 
suit,  a  decree  was  made  granting  a  perpetual  injunc- 
tion restraining  a  party  from  erecting  a  pucca 
building  on  a  parcel  of  land  and  he  in  defiance  of  it 
erected  a  pucca  building  thereon  :  Held,  that  it  was 
competent  to  the  Court  to  make  an  order  of  attach- 
ment under  s.  260  of  the  Civil  Procedure  Code 
against  the  judgment-debtor  without  previous 
service  of  notice  upon  him  calling  upon  him  to 
comply  with  the  order  contained  in  the  decree. 
Whether  notice  should  be  issued  before  an  order, 
under  s.  231  or  s.  260  of  the  Civil  Procedure  Cede,  is 
made  must  be  left  to  be  detcrmimd  by  the  Court  in 
consideration  of  the  circumstances  of  each  case. 

5    M 
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Protap  Chunder  Dass  v.  Peary  Chowdhrain,  I.  L.  R. 
8[Galc.  174,  explained  :  Held,  also,  that  the  Lower 
Court  had  rightly  allowed  the  decree-holder  to 
•execute  the  decree  by  attachment,  although  he  Kad 
applied  for  the  demolition  of  the  building.  Saha 
Lai  V.  Bai  Parvati  Bai,  I.  L.  R.  26  Bom.  283, 
referred  to.  Per  Mookerjee,  J. — When  a  judg- 
ment-debtor who  has  had  an  opportunity  of  obey- 
ing an  injunction,  has  wilfully  failed  to  obey  it,  he  is 
in  substance  guilty  of  a  contempt  of  Court,  and  in 
such  an  event,  the  judgment  may  be  enforced  by 
imprisonment  or  attachment,  but  it  is  not  necessary 
to  give  the  judgment-debtor  an  opportunity  to  clear 
or  purge  his  contempt.  The  practice  to  be  followed 
in  cases  under  s.  260  of  the  Civil  Procedure  Code 
discussed.  Durga  Das  Nandi  v.  Dewraj  Agar- 
WALA  (1905)        .         .        I.  L.  R.  33  Calc.  306 

(d)  Consent  Decree. 

26. .  Breach  of  con- 
tract by  decree-holder.  By  a  consent  decree  on  a 
mortgage  it  was  provided  that,  if  the  decree-holder 
received  a  fixed  sum  by  a  fixed  date,  the  whole 
amount  of  the  decretal  money  should  be  considered 
AS  satisfied,  and  the  unpaid  balance  remitted.  It 
was  further  provided  that,  if  the  judgment-debtors 
from  time  to  time  sold  or  leased  the  plots  of  mort- 
gaged property,  which  were  numerous  and  not 
contiguous,  the  decree-holder  should  within  thirty 
days  of  receiving  particulars  appraise  the  same, 
and,  if  he  approved  the  transaction  and  received 
the  price,  execute  a  deed  of  consent.  Held,  that  it 
was  a  breach  of  contract  by  the  decree-holder  to 
refuse  to  appraise  until  the  whole  of  the  money  was 
procured  and  an  appraisement  could  be  made  of  all 
the  properties  together.  By  so  doing  he  rendered  it 
impossible  for  the  judgment-debtors  to  find  the  fixed 
sum  by  the  fixed  date,  and  accordingly  could  only 
recover  that  sum  without  interest,  being  in  the 
same  position  as  if  he  had  refused  a  tender  thereof. 
Harendra  Lal  Roy  Chowdhry  r,  Mahar-vni 
Dasi  (1901)        .         .        I.  L.  R.  28  Calc.  557 

8.  c.  5  C.  W.  N.  538 
li.  R.  28  I.  A.  88 

(e)  Costs. 

27.  Decree  for  costs.    A  decree 

which  ordered  the  defendants,  speaking  of  them 
collectively,  to  be  paid  their  costs  by  the  plaintiff, 
held  to  mean  that  each  defendant  who  appeared  in 
the  suit  as  a  separate  party  was  to  be  paid  his 
separate  costs,  estimated  not  by  the  actual  expen- 
diture which  the  parties  had  been  put  to,  but  a  sum 
in  lieu  thereof  calculated  in  a  certain  proportion  to 
the  value  of  the  suit.  Gunesh  Dutt  Singh  v. 
MxJNGAY  Ram  Chowdhry     .         .  21  W.  R.  288 


28. 


Separate  defences- 


Where  a  decree  of  the  High  Court  directed  that  the 
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2.  CONSTRUCTION  OF  DECREE— contd. 

(e)  Costs — contd, 

respondent  (the  plaintiff)  should  pay  to  the  appel- 
lants (the  defendants)  the  eo-^ts  incurred  by  them  in 
the  lower  Court  :  Held,  that  the  costs  referred  to 
were  those  which  were  specified  in  the  decree  ap- 
pealed against  as  the  costs  incurred  by  the  defend- 
ants. If  several  defendants  have  served  in  their 
defence  and  the  lower  Court  has  specified  the  costs 
incurred  by  each  of  them,  the  costs  payable  under 
the  above  directions  will  be  their  several  costs.  If 
they  have  joined  in  their  defence,  or,  though  they 
have  severed  their  defence,  but  the  lower  Court  has 
specified  a  single  set  of  costs  as  the  only  costs 
which  it  will  allow  or  treat  as  costs  in  the  suit, 
then  the  cost^s  payable  will  be  the  single  set  of  costs. 
Ram  Chunder  Sen  v.  Doorga  Nath  Roy 

2  C.  li.  R.  152 


29. 


Decree  for  usual  costs  and 


interest — Costs  of  previous  suit  set  aside.  Where 
a  decree  was  passed  awarding  the  plaintiff's  claim 
**  with  usual  costs  and  interest  "  without  any 
specification  of  the  costs  intended  save  the  mention 
of  some  items  in  the  schedule,  and  without  mention- 
ing the  rate  of  the  interest  or  the  date  from  which  it 
should  run,  it  was  held  that  the  decree  was  meant  to 
give  all  the  costs  which  the  successful  party  had 
incurred  in  the  prosecution  of  the  suit  from  the 
commencement  until  the  date  of  the  final  decree, 
including  costs  incurred  in  the  abortive  part  of  the 
proceedings,  i.e.,  in  trials  set  aside,  and  that  the 
interest  was  to  be  at  twelve  per  cent,  on  the  amount 
of  money  actually  decreed.  Brouohton  v.  Perh- 
LAD  Sen        .  .        19  W.  R.  152 


30. 


Decree      in       favour       of 


appellant  •with  costs  to  the  respondent — 
Deduction  from  amount  due.  When  a  decree  in 
favour  of  an  appellant  describes  a  set  of  costs  as  duo 
by  the  appellant  to  the  respondent,  it  means  not 
that  any  sum  should  be  actually  paid  to  the  latter, 
but  that  the  costs  in  question  should  be  deducted 
from  the  gross  amount  decreed,  and  that  the  remain- 
der only  should  be  recovered  under  the  decree. 
IssuR  Chunder  Mookerjee  v.  MuNMonuN  Chow- 
dhry         12  W.  R.  308 


31. 


Decree    for  costs    and    for 


redemption — Alternative  remedy — Right  to  exe- 
cute. Where  a  decree,  after  awarding  costs,  went  on 
to  provide  for  the  redemption  of  the  mortgaged  pro- 
perty in  dispute,  or  on  the  mortgagor's  failure  to 
pay,  for  its  sale  and  for  the  costs  being  added  to  the 
mortgage-debt  as  a  charge  on  the  property  :  If  eld, 
that  the  latter  provision  was  an  alternative  remedy 
which  did  not  deprive  the  decree-holder  of  the  right 
which  the  first  part  of  the  decree  gave  him  of  exe- 
cuting the  order  for  costs  in  the  same  manner  as  any 
other  money-decree.  Apjin  Mullatt  Moodekn  v. 
Cruikshank       .         .         .         .     21 W.  R.  299 

32.  Decree  on  mortgage   bond 

— Execution  of  decree — Costs  aqaivst  jnd^jmenU 
debtors  personally.  Cerbrin  plaintiffs  were  the 
holders  of  the  following  decree  obtained  on  a  mort- 
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(e)  Costs — contd. 

gage  bond  :  **  It  is  ordered  that  the  defendants 
shall  pay  to  the  plaintiffs  the  sum  of  R2,550  and 
costs  R312,  totarR2,862,  within  two  months  from 
the  date  of  the  signing  of  the  decree  ;  interest  will 
run  on  the  said  amount  at  the  rate  of  6  per  cent,  per 
annum  up  to  realization.  If  the  defendants  do  not 
pay  the  amount  within  the  time  prescribed,  they  will 
lose  their  right  of  redeeming  the  property  mort- 
gaged, and  possession  thereof  will  be  given  to  the 
plaintiffs."  On  the  judgment-debtors  making 
default,  the  decree-holders  applied  for  execution  : 
the  Subordinate  Judge  directed  execution  to  issue, 
but  held  that  execution  could  not  be  had  for  costs 
under  tho  terms  of  the  decree  ;  and  this  order  was 
upheld  by  the  District  Judge  on  appeal.  Held, 
that  the  decree-holders  were  entitled  to  their  costs 
of  the  suit  from  the  judgment-debtors  personally, 
or  from  properties  belonging  to  the  judgment- 
debtors  other  than  those  mortgaged.  Rutnessitr 
Sein  v.  Jtjsoda     .         .      I.  L.  R.  14  Calc.  185 


33. 


Decree  on  mortgage — Decree 


for  foreclosure — Order  absolute  for  foreclosure — 
Mortgagee  obtaining  'possession — Subsequent  applica- 
tion by  mortgagee  to  execute  order  for  costs — Civil 
Procedure  Code,  s.  220.  A  decree  for  foreclosure 
containing  a  distinct  and  separate  order  for  costs  was 
afterwards  confirmed  by  an  order  absolute  for  fore- 
closure, and  the  mortgagee  under  such  order 
obtained  possession.  Subsequently  he  applied  for 
execution  of  the  order  for  costs.  Held,  that  the 
costs  awarded  could  not  be  considered  part  of  the 
money  due  upon  the  mortgage,  and  as  such,  super- 
seded by  the  order  absolute  and  the  mortgagee's 
possession  thereunder,  and  the  application  must, 
therefore,  be  allowed.  Rutnessur  Sein  v.  Juscda, 
I.  L.  H.  14  Calc.  185,  referred  to.  Damodab  Das 
V.  BuDH  KuAR       .         .         I.  Ii.  R.  10  All.  179 


34. 


Decree    under      s.      88     of 


Transfer  of  Property  Act  (IV  of  188^)— Civil 
Procedure  Code,  1882,  ss.  219,  220— Decree  appa- 
rently awarding  costs  twice  over.  A  decree  drawn 
up  under  s.  88  of  the  Transfer  of  Property  Act,  1882, 
was  properly  framed  in  accordance  with  the  require- 
ments of  that  section,  but,  in  addition  to  the  pre- 
scribed contents  of  such  a  decree,  contained  a  clause 
to  the  following  effect : — "  It  is  further  ordered  that 
the  defendant  aforesaid  do  pay  to  the  plaintiffs 
aforesaid  the  sum  of  R876-8-0,  the  amount  of  costs 
incurred  by  them  in  this  Court."  Held,  that  this 
latter  clause  was  merely  a  formal  compliance  with 
^the  provisions  of  the  Code  of  Civil  Procedure,  and 
ras  not  intended  to  be  a  direction  for  the  recovery  of 
josts  personally  from  the  judgment-debtor.  Chi- 
ranji  v.  Moti  Ram,  All.  W.  N.  {1898)  33,  on  this 
)oint  overruled.  Maqbtjl  Fatima  v.  IjAlta 
usAD         .         .         .         I.  Ii.  R.  20  All.  523 


35. 


Order  for  costs  in  remand 


'order  directing  **  costs  to  abide  result  " — 

Execution  for  such  costs  when  same  not  specified  in 
Court  below — Materials  necessary  for  ascertaining 

VOL,   II. 
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2.  CONSTRUCTION  OF  DECREE— cow^rf. 

(e)  Costs — concld. 

result  of  remand  for  purpose  of  giving  costs.  Where 
an  Appellate  Court,  after  settmg  aside  the  decree 
of  the  lower  Court,  remanded  the  case,  and  the 
order  as  to  costs  provided  "  cost  will  abide  the 
result  :"  Held,  that,  if  the  result  of  the  remand  was 
entirely  in  favour  of  the  successful  party,  he  was 
entitled,  as  a  matter  of  course,  to  the  costs  in  ques- 
tion, even  if  the  decree  of  the  lower  Court  after 
remand  did  not  contain  any  such  direction.  That 
the  only  materials  that  should  be  placed  before  the 
Court  to  determine  the  result  of  the  remand,  are  the 
judgment  and  the  decree  made  in  the  case.  Fani 
Bhtjsan  Roy  Chowdhby  v.  Bama  Sunt) a m  Debi 

4  C.  W.  N.  343 

36.  Decree    for  costs    in    suit 

against  minor — Liability  of  guardian.  In  a 
suit  against  a  minor,  if  the  Court  considers  that  the 
guardian  should  be  per^^onally  ordered  to  pay  the 
costs,  it  should  be  so  stated  in  the  decree  or  order. 
Where  the  guardian  is  simply  declared  liable  for 
them  as  the  defendant  in  the  case,  the  liability  must 
be  taken  to  refer  to  him  as  the  representative  of  the 
minor  and  representing  his  estate.  Komul  Chun- 
DER  Sen  v.  Sijrbessur  Doss  Goopto 

21  W.  R.  298 

Brijessubee  Dossia  v.  Kishore  D'^>SS 

25  W.  R.  316 


37. 


Rejection  of  suit  in  forma 


pauperis  by  guardian  on  behalf  of  minor — 

Personal  liability  for  cosl'i  of  suit.  Where  a  guar- 
dian obtains  permission  to  sue  in  formd  pauperis 
on  behalf  of  a  minor,  the  rejection  of  the  suit  sup- 
plies no  ground  for  throwing  the  costs  of  the  suit  on 
the  guardian  ;  and  where  the  terms  of  a  decree  do 
not  make  any  such  distinct  order  as  to  costs,  no 
expression  of  opinion  in  a  judgment  can  iirp  rt  any 
such  liability  for  costs  into  the  decree.  Brijes- 
suREE  Dossia  v.  Kishore  Doss  .     25  W.  R.  316 


38. 


(/)  Deed,  Execution  of. 

Decree     directing     execu- 


tion of  conveyance— Cor?  *er<<  decree — Effect  of 
such  decree  where  directions  not  carried  out.  In 
September  1893,  R.  executed  a  mortgage  in  favour  of 
the  plaintiff  of  certain  properties  of  Avhich  he  \»as  in 
possession  and  which  stood  in  his  name,  and  handed 
over  the  title-deeds  to  the  plaintiff.  R  died  in 
December  1893,  leavhig  two  sons.  In  February 
1895  it  came  to  the  knowledge  of  the  plaintiff  that 
the  properties  had  been  the  subject  of  a  suit  in  tbia 
Court  m  1884  between  R  and  his  nephews,  the 
defendants  I,  2,  3.  4,  and  5,  and  a  consent  decree  had 
been  passed  therem  whereby  R  was  directed  to 
convey  it  to  his  nephews  and  reservmg  to  K^  Ute- 
interest  in  the  said  property.  The  plaintiff  now 
brought  this  suit  to  establish  his  position,  it  was 
found  on  the  evidence  that  no  conveyance  in 
pursuance  of  the  decree  had  actuaUy  been  executed 

5    M  ^ 
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by  B,  and  the  decree  itself  had  not  been  registered. 
Hdd,  that  the  decree  merely  vested  in  the  defend- 
ants, 1,  2,  3,  4,  and  5  the  immediate  right  to  have 
a  conveyance  of  the  property  executed,  but  such 
right  was  merely  inchoate  which  it  was  within  their 
power  to  complete.  The  plaintiff's  right,  therefore, 
overrides  the  interest  of  the  defendants,  1,  2,  3,  4, 
and  5.  Atul  Kbisto  Mitteb  v.  Mutty  Lal 
MUKEBJEE       .  .  .  .        3  C.  W.  N".  30 


{g)  Ejectment. 


39. 


Suit  for  arrears  of  rent — 

Ejectment  in  default  of  payment — Act  X  of  1859, 
8.  78.  Where  a  plaintiff  sued  for  arrears  of  rent, 
prapng  that,  if  they  were  not  paid,  defendant  should 
be  ejected,  and  the  Deputy  Collector  gave  him  a 
decree  setting  forth  that  the  prayer  was  a  proceeding 
under  s.  78,  Act  X  of  1859,  and  ordering  that  there 
should  be  such  a  proceeding  to  execute,  the  order 
was  held  to  be  an  order  for  ejectment.  Gfnee 
Mahomed  v.  Bahaeoollah        .     13  W.  R.  240 


(h)  Endowment. 


40. 


Constru3tion  of  a  decree  as 

to  the  appointment  of  a  manager  of  the 
property  of  a  religious  institution.  A  decree 
of  the  High  Court  declared  ita  holder  entitled,  aa  the 
pandara  sannadhi,  or  religious  chief,  of  an  adhinam, 
to  see  that  a  competent  person,  from  among  the 
tambirans  who  had  received  initiation  at  that  insti- 
tution, was  appointed  to  fill  the  then  vacant  office 
of  tambiran,  managing  certaiii,  maths.  The  decree 
directed  that  the  pandara  should  name  a  tambiran 
of  his  adhinam  for  the  office,  whom,  after  inquiry  as 
to  his  fitness,  the  subordinate  Court  should  appoint. 
If  that  Court  found  him  unfit,  it  was  to  appoint  a 
tambiran  of  that  adhinam  upon  its  own  selection. 
In  execution,  the  pandara  named  a  tambiran  for 
the  office,  but  died  before  the  inquiry  as  to  his 
fitness.  His  successor,  as  head  of  the  adhinam, 
petitioned  to  withdraw  the  nomination,  naming 
another  tambiran.  The  subordinate  Court  made 
an  order  disallowing  the  withdrawal,  and,  after 
inquiry  as  to  the  fitness  of  the  first-named  tambiran, 
appointed  him  to  the  office.  The  High  Court,  on 
the  pandara's  appeal,  decided  that  the  first  nomina- 
tion had  been  competently  withdrawn,  and  directed 
an  inquiry  as  to  the  fitness  of  the  person  secondly 
named,  finding  on  the  evidence  that  the  first-named 
was  not  fit.  Held,  that,  on  the  construction  of  the 
decree,  the  first  nomination  could  not  be  withdrawn 
and  a  second  one  substituted  before  the  inquiry, 
and  that  the  person  first  named  was  entitled  to  the 
Court's  decision  as  to  his  fitness.  On  the  facts,  the 
finding  of  the  High  Court  that  the  first-named 
tambiran  was  unfit  was  not  affirmed,  and  the  order 
of  the  Subord'Pfltft  .ludsre  was  maintained.     PoN- 


DECREE— cowfrf. 
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nambala  Tambiran  v.  Sivagnana  Desika  Gnana 
Sambandha  Pandara  Sannadhi 

I.  li.  R.  17  Mad.  343 
L.  R.  21  I.  A.  71 

41. Jujmani   right.    The  phrase 

"  jujmani  right  "  in  a  decree  was  construed  to  mean 
the  right  to  participate  in  the  offerings  made  to 
the  idol,  and  not  the  offerings  or  presents  which 
were  made  to  the  priest  himself.  Jadub  Chundeb 
Chuckerbutty  v.  Bhubo  Soonduree  Dabee 

20  W.  R.  331 


42. 


Decree    against    shebait  — 


Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  244 
and  278 — Decree  personal  against  shebait — Claim  to 
attached  property  on  behalf  of  idol,  if  may  be  tried  in 
execution  proceedings.  When  immoveable  property 
is  attached  in  execution  of  a  decree  passed  against 
a  shebait  personally,  the  latter  can  object  to  the 
attachment  on  the  ground  of  the  property  being 
debutter  and  the  claim  is  triable  under  s.  244,  of  the 
Civil  Procedure  Code.  Punchanon  Bandopadhya 
V.  Rabia  Bibi,  I.  L.  R.  17  Calc.  711,  followed  in 
principle.  Jogendra  Nath  Sirkar  v.  Gobinda 
Chandra  Dutta  (1908)  12  C.  W.  N.  310 

8.  c.  I.  L.  R.  35  Calc.  364 


43. 


Civil    Procedure 


Code  {Act  XIV  of  1882),  ss.  244  and  278—Pem)nal 
aecree  against  shcbiit — Execution  against  debutter 
property — Suit  to  declare  property  debutter,  if  main- 
tainable— Right  of  suit.  A  suit  instituted  by  the 
shebait  of  an  idol  to  have  it  declared  that  property 
sought  to  b^  sold  in  execution  of  a  personal  decree 
against  the  plaintiff  is  the  endowed  property  of  the 
idol  is  maintainable.  Ram  Krishna  Mahapatra  v. 
Mohant  Padma  Charan  Deb,  6  C.  W.  N.  663, 
followed.  Amar  Chand  Kundu  t'.  Nani  Gopal 
Mookerjke  (1907)      .         .        12  C.  W.  N.  308 


44.  - 


(»■)  Execution. 
_  Execution   of  decree — Un- 


certified payment  out  of  Court — Subsequent  exe- 
cution by  decree-holder — Suit  to  recover  sum  paid 
out  of  Court.  A  judgment-debtor  made  a  part 
payment  of  what  was  due  under  the  decree  against 
him  to  the  decree-holder,  but  such  payment  was 
not  certified  in  the  manner  required  by  s.  258  of  the 
Code  of  Civil  Procedure,  and  the  decree-holder 
in  consequence  was  able  to  take  out  execution  and 
get  the  amount  paid  twice  over.  Held,  that  a  suit 
by  the  judgment-debtor  to  recover  the  amount 
paid  out  of  Court  to  the  decree-holder  was  not 
barred  either  by  s.  244  or. by  s.  258  of  the  Code. 
Shadi  V.  Oanga  Sahai,  I.  L.  R.  3  All.  538,  and 
Periatanibi  Udayan  v.  Vellaya  Qoundan,  I.  L.  R.  21 
Mad.  409,  followed.  Gendo  v.  Nthal  Kunwar 
(1908)  .         I.  li.  R.  30  AIL  464 
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45. 


^Practice — Notice 

— Application  for  transmission  of  decree — Execu- 
tion— Court  which  should  issue  notice — Code  of  Civil 
Procedure  {Act  XIV  of  1882),  ss.  223  and  248. 
The  notice  under  s.  248  of  the  Code  of  Civil  Proce- 
dure may  be  served  by  the  Court  to  which  the  decree 
is  transmitted  for  execution  and  not  necessarily 
by  the  Court  which  passed  it  and  to  which  an  appli- 
cation is  made  for  transmission  under  s.  223  of 
the  Court.  The  Court  has  a  discretion  whether  or 
not  it  will  issue  a  notice  before  ordering  transmis- 
sion. Ordinarily,  in  a  case  like  the  present,  it 
should  be  left  to  the  Court,  to  which  the  decree  is  to 
be  transmitted,  to  issue  the  notice.  Sbeenath 
Roy  v.  Romesh  Chandra  Acharyya  Chaudhubi 
(1908)         ....         12  C.  W.  N.  897 

4to,    • .  Execution Civil 

Procedure  Code  {Act  XIV  of  1882),  ss.  223  and  649— 
"  Court,  which  passed  the  decree  " — Civil  Courts  Act 
{XII  of  1887),  8.  13.  After  a  decree  was  obtained 
in  the  Court  of  the  Subordinate  Judge  of  MuzafEur- 
pore  the  Local  Government  by  notification  formed 
Darbhanga,  which  was  included  in  the  Muzaffur- 
pore  district,  into  a  separate  district.  Afterwards 
the  assignee  of  the  decree  applied  to  the  Subord- 
inate Judge  of  Darbhanga  for  substitution  of  his 
name  and  execution  of  the  decree.  The  suit,  if  it 
had  been  instituted  at  the  time  of  the  application, 
would  have  had  to  have  been  instituted  at  the  Dar- 
bhanga Court.  Held,  that  imder  the  provisions  of 
s.  649  of  the  Civil  Procedure  Code  the  Court  at 
Darbhanga  had  jurisdiction  to  entertain  the  appli- 
.cation.  Latchman  Pande  v.  Madan  Muhun  Shye, 
I.  L.  B.  6  Calc.  513,  and  Jahar  v.  Kamini  Debi, 
J.  L.  R.  28  Calc  238,  followed.  Kalipado  Mukerjee 
V.  Dina  Nath  Mukerjee,  I.  L.  R.  25  Calc.  315,  and 
Panduranga  Mudaliar  v.  Vythilinga  Reddi,  I.  L.  R. 
30  Mad.  537,  distinguished.  Udit  Nabain  Chatj- 
DHUKi  V.  Mathuba  Pbasad  (1908) 

I.L.  R.  35  Calc.  974 
s.e.  12  C.  W.  N.  859 


47. 


Question  relating 


to  the  execution,  discharge  or  satisfaction  of  the  decree 
—■Contest  between  the  holder  of  a  decree  for  an  un- 
divided share  of  joint  property  and  an  auction-pur- 
chaser pendente  lite.  One  Wilayati  Begam  ob- 
tained a  decree  for  possession  of  a  share  in  certain 
joint  and  undivided  zamindari  property,  and  this 
decree  was  executed  so  far  as  might  be  by  delivery 
of  formal  possession.  While  the  suit  in  which  this 
-decree  was  passed  was  pending,  one  Raghunath 
Das  obtained  a  simple  money  decree  against  an- 
other co-sharer  in  the  zamindari  and  in  execution 
thereof  brought  the  property  to  sale  and  it  was 
purchased  by  Nand  Kishore.  Nand  Kishore  got 
possession.  Wilayati  Begam  applied  for  mutation 
of  names  in  her  favour,  but  was  resisted  by  Nand 
Ashore,  and  accordingly  instituted  a  suit  against 
Nand  Kishore  praying  for  a  declaration  of  her  title 
as  against  him.     Held,  that  such  a  suit  was  not 
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{i)   KxECUTiON — contd. 

obnoxious  to  the  prohibition  contained  in  s.  244 
of  the  Code  of  Civil  Procedure.  Gulzari  Lai  v. 
Madho  Ram,  I.  L.  R.  26  All.  444,  distinguished. 
Jajan  Nath  v.  Milap  Chand,  I.  L.  R.  28  All.  722, 
and  Kino  v.  Rudkin,  L.  R.  6  Ch.  D.  160,  referred 
to.     Wilayati  Begam  v.  Nand  Kishore  (1908) 

I.  Ii.  R.  30  AIL  231 


48. 


Decree — Mistake 


-Step  in  aid  of  execution — Limitation  Act  {XV  of 
1877),  Art.  17 9-- Application  against  a  dead  person 
— Bond  fide  mistake.  If  an  application  for  exe- 
cution of  a  decree  be  made  under  the  influence  of  a 
hond  fide  mistake  against  a  dead  person,  though 
that  application  cannot  be  acted  upon,  still  it  is 
an  application  in  aid  of  execution  within  the 
meaning  of  Art.  179,  cl.  4  of  the  Limitation  Act 
(XV  of  1877),  which  saves  the  execution  of  the 
decree  from  being  time  barred.  Samia  Pillai  v. 
Chockalinga  Chettiar,  I.  L.  R.  17  Mad.  76,  and 
Balkishen  Das  v.  Bedmati  Koer,  I.  L.  R.  20  Calc. 
388,  followed.  Madho  Prasad  v.  Kesho  Prasad,  I. 
L.  R.  19  All.  337,  dissented  from.     Bipin   Behabi 

MiTTEB    v.     BlElZOHRA   (1908) 

I.  Ii.  R.  85  Calc.  1047 


49. 


Civil    Procedure 


Code  {Act  XI V  of  1882),  ss.  258,  244— Satisfaction 
of  decree  not  certified  owing  to  decree-holder^ s  fraud 
— Application  after  time  to  have  certified.  S.  258  of 
the  Civil  Procedure  Code  prevents  an  executing 
Court  from  taking  cognizance  of  an  uncertified 
adjustment  of  a  decree.  Dindbandhu  Nundy  v. 
Harimati  Dassee,  8  C.  W.  N.  395  ;  s.  c.  I.  L.  R. 
31  Calc.  480,  explained.  Ramdoyal  v.  Ram  Hart, 
I.  L.  R.  20  Calc.  32,  and  Bair-gulu  v.  Bapanna, 
I.  L.  R.  15  Mad.  302,  followed.  Where,  however, 
the  judgment- debtors  complained  that  the  decree- 
holder  had  by  fraud  kept  them  in  ignorance  till 
within  a  month  of  their  application  of  the  fact  that 
the  satisfaction  of  the  decree  had  not  been  certified. 
Held,  that  the  matter  could  be  investigated  under 
s.  244  of  the  Civil  Procedure  Code.  Prasanna 
Kumar  Sanyal  v.  Kali  Dass  Sanyal,  I.  L.  R.  19 
Calc.  683,  followed.  Gadadhar  Panda  v.  Shyam 
Churn  Naik  (1908)         .         .    12  O.  W.  N.  485 

50.  Execution         of 

decree — Sale  in  execution — Non-payment  by  pur- 
chaser of  deposit  required  by  law — Fresh  sale — Claim 
by  auction-purchaser  for  difference  of  price  on  resale. 
Certain  immoveable  property  was  put  up  to  auction 
in  execution  of  a  decree  and  purchased  by  A.  B.,  but 
the  purchaser  did  not  at  once  make  the  deposit 
required  by  s.  306  of  the  Code  of  Civil  Procedure, 
and  the  property  was  subsequently — but  not 
"  forthwith  " — put  up  again  to  auction  and  sold  for 
a  considerably  less  sum  to  the  den^-ee-holder.  Hdd, 
that  the  first  sale  was  not  merel}'  irregular,  but  no 
sale  at  all,  and  that  the  decree^  hoider  was  not  en- 
titled to  claim  against  the  first  purchaser  tinder  s. 
293  of  the  Code,  compensation  for  the  loss  resulting 
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(i)  Execution — contd. 

on  the  second  sale.  Intizam  Alt  Khan  v.  Narain 
Singh,  I.  L.  R.  5  All.  316,  followed.  Amie  Begam 
V.  Bank  op  Upper  India  (1908) 

I.  L.  R.  30  AU.  273 


51. 


Execution 


of 


decree — Decree-holder  bidding  for  'property  with 
•permission — Right  to  set-off  amount  due  to  decree- 
holder  against  purchase-money.  The  first  paragraph 
of  s.  294  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  requires  the  permission  of  the  Court  to  enable 
the  holder  of  a  decree  to  bid  for  property.  If  he 
gets  that  permission  and  gets  it  without  qualifi- 
cation, then  the  amount  due  on  the  mortgage  may, 
if  he  so  desires,  be  set  ofiE.  But  it  may  be  one  of 
the  terms  on  which  the  permission  to  bid  is  granted 
that  there  should  not  be  this  right  of  set-off.  In 
such  a  case  no  set-off  can  be  directed.  Hazakimal 
V.  Namdev  (1908)  .       I.  Ii.  R.  32  Bom.  379 

52.  Question  relating 

to  the  execution,  discharge  or  satisfaction  of  a  decree 
— Appeal — Auction-purchaser  representative  of  judg- 
ment-dehior,  not  of  decree-holder.  A  purchaser  at  an 
auction  sale  in  execution  of  a  decree  is  the  represen- 
tative of  the  judgment-debtor,  not  of  the  decree- 
holder.  Manickka  Odayan  v.  Rajagopala  PiUai, 
I.  L.  R.  30  Mad.  507,  dissented  from.  Where 
therefore  a  judgment-debtor's  application  under  s. 
310A  of  the  Code  of  Civil  Procedure  had  been 
allowed,  it  was  held,  that  no  appeal  by  the  auction - 
purchaser  would  lie,  inasmuch  as  no  appeal  was 
given  by  s.  688,  nor  did  the  case  fall  within  the 
purview  of  r.  244  of  the  Code.  Bashir-ud-din  v. 
Jhora  Singh,  I.  L.  R.  19  All.  140,  fcllowcd.  Kvber 
Singh  v.  Sahib  Lai,  I.  L.  R.  27 All.  263  ;  Ovlzari 
Lai  V.  Madho  Ram,  I.  L.  R.  26  All.  447  ;  Maganlal 
Mulji  V.  Doshi  Mulji,  I.  L.  R.  25  Bom.  631,  and 
Radnor  v.  The  Mussoorie  Bank,  Limited,  I.  L.  R.  7 
All.  681,  referred  to.  Imtiazi  Begam  v.  Dhu- 
man  Begam,  I.  L.  R.  29  All.  275,  dissented  from. 
Anandi  Kunwari  v.  Ajudhia  Nath  (1908) 

I.  Ii.  R.  30  AIL  379 


53. 


Decree  for  pos- 


session of  immoveable  property — Sale  of  property 
decreed — Right  to  execute  decree.  If  a  decree-holder 
holding  a  decree  for  possession  of  immoveable 
property  sells  a  portion  of  such  property,  the  sale 
does  not,  without  express  provision  to  that  effect, 
give  the  purchaser  any  right  to  execute  the  decree 
himself.  Ram  Sahai  v.  Gaya,  I.  L.  R.  7  AU.  107, 
referred  to.  Hansraj  Pal  v.  Mukhraji  Kitnwar 
(1908)        ....     I.  L.  R.  30  AU.  28 

54.  Execution         of 

decree — Attachment — Right  to  attach  profits  not  yet 
due.  Held,  that  a  mere  right  to  receive  profits, 
the  profits  in  question  not  having  yet  accrued 
due,  is  not  susceptible  of  attachment  in  execution 
of  a  decree.  Hart  Da^s  Acharjia  Chowdhry  v. 
Baroda  Kishore  Acharjia  Chowdhry,  I.  L.  R.  27 
Cole.  38  ;  Udoy  KViTMTi  Qhatwalin  v.   Hari  Ram 
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(i)  Execution — contd. 

Shah,  I.  L.  R.  28  Calc.  483  ;  Syud  Toffazzoot 
Hossein  Khan  v.  Raghoonath  Persharf,  14  Moo. 
I.  A.  40  ;  Jones  v.  Thomp>07i,  27  L.  J.  Q.  B.  D.  234; 
and  Webb  v.  Stenton,  11  Q.  B.  D.  518,  referred  to^ 
Sher  Singh  v.  Sri  Ram  (1908) 

I.  Ii.  R.  30  AIL  24e 


55. 


Limitation    Act 


(XV  of  1877),  Sch.  II,  Art.  178— Execution  of  decree 
— Limitation — Terminus  a  quo.  Although  the 
grant  of  a  certificate  is  a  necessary  preliminary 
to  an  application  under  s.  318  of  the  Code  of 
Civil  Procedure,  such  application  will  be  barred 
under  Art.  178  of  the  second  schedule  to  the 
Limitation  Act,  1877,  if  not  made  within  three 
years  of  the  date  of  the  certificate,  that  is  to  say, 
the  date  of  the  confirmation  of  sale.  Basapo  v. 
Marya,  I.  L.  R.  3  Bom.  433,  and  Kashinath 
Trirnbuk  Joshi  v.  Duming  Zuran,  I.  L.  R.  17  Bom. 
228,  dissented  from.  Petition  of  Kissen  Singh, 
All.  W.  N.  {1883)  262,  referred  to.  Ran  jit  Singh 
V.  Baldeo  Singh  (1908)     .  I.  L.  R.  30  Aa  390 

56. Execution       of 

decree — Limitation  Act  (XV  of  1877),  Sch.  II,  Art. 
179  (5) — Date  of  issuing  notice.  Held,  that  the 
expression  "  the  date  of  issuing  notice  under  the 
Code  of  Civil  Procedure,  s.  248,"  as  used  in  Art.  179 
(5)  of  the  second  schedule  to  the  Limitation  Act, 
1877,  means  the  date  upon  which  the  Court  passes 
an  order  for  issue  of  a  notice  under  s.  248,  not  the 
date  upon  which  such  notice  actually  issues. 
JuMAi  Kanjab  v.  Abdul  Karim  Khan  (1908) 

I.  L.  R.  30  AIL  536 


57. 


Receiver — Ap- 


pointment of  receiver  to  realize  amounts  of  decree 
Where  a  decree-holder  had  in  execution  of  his  decree 
attached  two  decrees  held  by  the  judgment-debtor 
against  third  parties :  Hdd,  that  s.  603  of  the 
Code  of  Civil  Procedure  gave  power  to  the  Court 
to  appoint  a  receiver  to  realize  the  amounts  of  the 
attached  decrees,  where  it  appeared  that  by  so 
doing  the  interests  of  both  decree-holder  and  judg- 
ment-debtor would  be  better  protected.  Partab 
Singh  v.  Dei.hi  and  London  Bank  (1908). 

I.  Ii.  R.  30  AIL  393 


58. 


Sale      proclat 


ation — Service,  it  should  be  in  every  part  of  the 
property — Value,  statement  of,  if  material — "  Pro- 
perty.^^  The  statement  in  the  sale  proclamation  of 
a  value  which  proves  to  be  inadequate  is  an  irre- 
gularity, but  not  a  material  irregularity.  Such 
statements  are  made  wthout  much  consideration 
and  it  is  well  known  that  purchasers  do  not  take 
serious  notice  of  any  statement  in  the  sale  pro- 
clamation as  to  the  value  of  the  property  to  be 
sold.  S.  274  of  the  Civil  Procedure  Code  does  not 
require  that  the  sale  proclamation  should  be  served 
in  each  of  the  villages  comprised  in  the  property 
to  be  sold.  The  word  "  property  "  in  that  section 
evidently  refers  to  each  *'  lot  "  to  be  sold  separate- 
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(0  Execution — conld. 

]y  from  the  rest.  Though  it  is  a  sound  rule  to 
follow,  viz.,  to  serve  a  separate  proclamation  in 
each  of  the  villages  embraced  in  the  same  process 
when  they  are  at  such  a  distance  from  one  another 
that  there  is  no  moral  certainty  of  communication 
to  a  person  interested  in  the  one  of  what  is  pub- 
licly done  in  the  other,  the  fact  that  the  pro- 
cesses were  not  served  in  each  does  not  neces- 
sarily constitute  an  infringement  of  the  provisions 
of  fi."  274  of  the  Civil  Procedure  Code.  Tripura 
Sundari  v.  Durga  Churn  Pal,  I.  L.  R.  11  Calc.  74, 
referred  to.  Pedro  Antonio  v.  Jalhhoy  Adeshir, 
I.  L.  R.  12  Bom.  368,  commented  on.  Abdul 
Kashem  v.  Benode  Lal  Dhone  (1907) 

12  C.  W.  N.  757 


59. 


Execution 


of 


decree — Purchase  at  auction  sale  by  decree-holder — 
Suit  by  decree-holder  to  obtain  possession  of  property 
30  purchased.  Where  the  decree-holder  himself 
purchases  property  at  an  auction  sale  in  execution 
of  his  own  decree,  but  fails  to  obtain  possession,  his 
remedy  is  by  appl  cation  under  s.  244  of  the  Code  of 
Civil  Procedure  :  he  cannot  bring  a  separate  suit 
for  possession.  Seru  Mohan  Bania  v.  Bhagoban 
Din  Pande,  I.  L.  R.  6  Calc.  6^2,  and  Kishore 
Mohun  Roy  Chowdhry  v.  Chunder  Noth  Pal,  I.  L.  R. 
14  Calc.  644,  distinguished.  Madhusudan  Das  v. 
Qobinda  Pria  Chowdhurani,  I.  L.  R.  27  Calc.  34, 
Kattayat  Pathumayi  v.  Raman  Menon,  I.  L.  R.  26 
Mad.  740,  and  Kalian  Singh  v.  Thakur  Das,  All. 
W.  N.  {IQf  6)  87,  followed.  Prosunno  Coomar 
Sow/al  V.  Kali  Das  Sanifdl,  L.  R.  19  I.  A.  169, 
referred  to.  Sheo  Narain  v.  Nub,  Muhammad 
(1908)  .         .         .         .  I.  L.  R.  30  Ali.  72 


60. 


Refund  of  money 


realized  in  execution  of  a  decree  afterwards  reversed 
in  appeal — Limitation — Execution  of  decree  stayed 
by  injunction — Procedure.  On  the  7th  October 
1901  an  ex  parte  decree  on  a  mortgage  was  passed  in 
favour  of  the  appellants.  Before,  however,  the 
decree  was  made  the  appellants  had  obtained  an 
injunction  restraining  the  respondents  from  realiz- 
ing certain  money  deposited  in  Court  to  their 
credit.  After  this  decree  was  passed,  the  appel- 
lants withdrew  out  of  this  amount  R  19,041. 
The  decree  was  set  aside  on  the  9th  July  1904. 
The  s  it  was  retried,  and  on  the  17th  September 
1904  the  Court  of  first  instance  made  a  decree  in 
favour  of  plaintiffs  for  R17,711-7-0.  This  decree 
was  affirmed  by  the  High  Court  on  the  18th 
December  1906.  On  the  17th  September  1907, 
the  respondents  applied  for  a  refund  of  the 
difference  (Rl,804)  between  the  sum  realised 
by  the  plaintiffs  and  the  sum  finally  decreed. 
Held,  (i)  that  the  plaintiffs  were  at  liberty  to 
proceed  either  by  application  or  by  suit.  Shaman 
Purshad  Roy  Choxvdery  v.  Hurro  Purshad  Roy 
Chowdery,  10  Moo.  I.  A.  203  ;  Collector  of  Meerut 
V.  Kclka  Prasad,  I.  L.  R.  28  All.  665,  and    Shiam 
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Sundar  Lal  v.  Kaisor  Zamani  Begam,  I.  L. 
R.  29  All.  143,  referred  to  ;  and  (ii)  that  the  appli- 
cation was  not  barred  by  limitation.  Harish 
Chandra  Shaha  v.  Chandra  Mohan  Das,  I.  L.  R. 
28  Calc.  113,  distinguished.  Bithal  Das  v.  Jamna 
Prasad  (1908)        .         .       I.  L.  R.  30  All.  476 

61. Application    for 

execution — Service  of  notice  on  the  judgment-debtor 
after  the  De^'ree  was  b  irred — Limitation.  I  eld,  that 
a  mere  service  of  notice  on  the  judgment-debtor 
after  the  decree  was  barred  was  not  a  proceeding 
in  execution,  merely  because  the  judgment-debtor 
did  not  come  in  and  oppose  it.  Mungul  Pershad 
Dichit  V.  Grija  Kant  Lahiri,  I.  L.  R.  8  Calc.  51,  and 
Norendra  Nath  Pahari  v.  Bhopendra  Narain  Roy, 
I.  L.  R.  23  Cclc.  374,  distinguished,  Bisseshur 
MalUck  V.  Maharajah  Mahtab  Chundra  Bahadoor, 
10  W.  R.  {F.  B.)  8,  referred  to.  Umed  Ali  v. 
Abdul  Karim  Chapbashi  (1908) 

I.  L.  R.  35  Calc.  1060 


62. 


Shebaits — Claims 


to  attached  property  by  shebaits — Gitnl  Procedure 
Code  {Act  XI y  of  1882),  ss.  244,  278.  Judgment- 
debtors,  in  their  capacity  as  shebait"),  can  maintain 
an  application  under  s.  244  of  the  Code  of  Civil 
Procedure  and  get  an  adjudication  of  the  question 
raised  by  them.  Where  judgment-debtors  make 
applications  both  under  s.  244  and  s.  278,  they  do 
not  lose  any  rights  qua  their  application  under 
s.  244  because  of  their  mistake  in  applying  under 
s.  278  of  the  Code  of  Civii  Procedure.  Punchanun 
Bundopadhya  v.  Rabia  Ribi,  I.  L.  R.  17  Calc.  711, 
referred  to.  Jogendba  Nath  Sabkar  v.  Gobinda 
Chandra  Dutt   (1908)  .     I.  L.  R.  35  Calc.  364 

B.C.  12  C.  W.  N.  310 


63. 


Civil    Procedure 


Code  {Act  XIV  of  1882),  ss.  244  and  583— Reversal 
of  decree  on  appeal,  effect  of — Separate  suit,  main- 
tcinability  of.  S.  244  of  the  C^vil  Procedure  Code 
does  not  apply  in  its  entirety  to  proceedings  had 
under  s.  583  of  the  Code  for  restitution  of  property 
taken  in  execution  of  a  decree,  which  is  reversed  in 
appeal.  Shama  Purshad  Roy  Chowdhury  v.  Hurro 
Purshad  Roy  Clmudhury,  10  Moo.  I.  A.  203  ;  Huiro 
Chunder  Roy  Chowdhury  v.  Shoorodhonee  Debia, 
9  W.  R.  402  ;  Shurnomoyee  v.  Pattarri  Sirkar,  I.  L, 
R.  4  Calc.  625  ;  Jamini  Nath  Roy  v.  Dharma  Dag 
Sur,  I.  L.  R.  33  Calc.  857,  referred  to.  Matibam 
Marwabi  v.  Ramkumar  Marwabi  (1907) 

I.  L.  R.  35  Calc.  265 


64. 


Limitation — 


Application  in  continuation  of  previous  proceedings 
in  execution.  On  the  7th  December  1903,  the  sale 
of  certain  immoveable  property,  which  had  been 
attached,  was  ordered.  On  the  30th  January  1904 
the  amin  reported  that  he  had  been  unable  to  hold 
the  sale,  as  there  were  no  bidders.  Notice  of  this 
fact  was  given  to  the  decree-holder,  and  he  was 
allowed  time  till  the  10th  February  to  pay  in  fees 
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(»)  Execution — concld. 

for  a  fresh  sale.  Oa  that  date,  no  steps'having 
been  taken  by  the  decree-holder,  the  case  was 
ordered  to  be  struck  off  "  for  the  present."  On 
the  13th  January  1906,  the  decree-holder  again 
applied  asking  that  the  property,  which  was  still 
under  attachment,  might  be  sold.  Held,  that 
this  was  not  a  fresh  application  in  execution,  but 
merely  an  application  to  revive  the  former  pro- 
ceedings ,  and  was  not  barred  by  limitation. 
Dukhiram  Srimani  v.  Jogendra  Chandra  Sen,  5  C. 
W.  N.  347,  distinguished.  Rahim  Ali  Khan  v. 
Phul  Chand,   I.   L.  R.  18    All.    482,  referred  to. 

MlTAJIB-ULLAH  V.  UmED  BIBI  (1908) 

I.  L.  B.  30  AIL  499 


65. 


Execut  ion — Civil 


Procedure  Code  {Act  XIV  of  1882),  s.  244— Trans- 
fer of  Property  Act  {IV  of  1882),  s.  93.  An  appli- 
cation for  redemption  or  foreclosure  of  a  decree 
nisi  is  not  an  application  in  execution  under  the 
Civil  Procedure  Code,  but  must  be  made  in  Court 
under  the  Transfer  of  Property  Act ;  and  until  a 
decree  nisi  is  made  absolute  there  is  no  decree 
capable  of  execution.  Where  a  decree  nmcontem- 
pl?vted  an  account  being  taken,  but  was  silent  as  to 
how  that  account  was  to  be  taken,  and  the  Court 
has  declined  to  modify  the  decree  by  inserting 
such  a  direction,  it  would  be  out  of  the  question  to 
compel  a  party  in  execution-proceedings  to  do  that 
which  he  is  not  directed  to  do  by  the  decree. 
Ajudhia  Per  shad  v.  Baldeo  Singh,  I.  L.  R.  21  Calc. 
818,  and  Nandram  v.  Bahaji,  I.  L.  R.  22  Bom.  771, 
followed.  Jehanqir  Cowasji  v.  The  Hope  Mills, 
Limited  (1908)       .         .     1.  L.  R.  33  Bom.  273 


{j)  Forpeitxjre. 


66. 


Stipulation  involving  for- 
feiture— Penalty — Consent  decree.  A  consent 
decree  provided  that  the  defendant  should  retain 
possession  of  certain  land  in  perpetuity  on  pay- 
ment of  a  fixed  annual  rent  to  the  plaintiff,  but 
that  the  plaintiff  might  re-enter  in  case  the  defend- 
ant failed  to  pay  the  rent.  The  rent  was  not 
paid,  and  the  transferee  of  the  plaintiff's  interest 
under  the  decree  sued  for  possession.  The  de- 
fendant contended  that  the  above  clause  in  the 
decree  was  a  penal  stipulation  which  the  Court 
would  not  enforce.  Held,  that  the  doctrine  of 
penalties  was  not  applicable  to  stipulations  con  - 
tained  in  decrees,  and  that  the  plaintiff  was  en- 
titled to  recover.  Shirektjli  Timapa  Hegda  v. 
Mahablya     .        .        .       I.  L.  R.  10  Bom.  435 


(k)  Heib. 


67. 


Liability  of  heir  of  mort- 
gagor from,  assets — Assets  of  estate.  A  decree 
declaring  the  heir  of  a  mortgagor  liable  to  pay  the 
mortgage -deb  tout  of  such  assets  as  he  had  received 


DECREE— confd. 

2.  CONSTRUCTION  OF  DECREE— conii. 

{h)  Heies — concld, 

from  the  estate  of  his  father  (the  mortgagor)  was 
held  not  to  include  assets"  which  came  to  him  after 
passing  through  the  hands  of  another  heir  (his 
brother)  in  right  of  inheritance  from  that  brother. 
Hajee  Ali  v.  Ali  Nukee     (.     ^.    12  W.  R.  240 


68. 


•    {I)  Hindu  Widow. 

Hindu  "widow — Construction 


of  order  made  by  Settlement  Officer  awarding  estate 
to  a  Hindu  widow — Transfer  by  widow,  effect  of. 
The  plaintiffs  obtained  a  declaratory  decree  that 
they  were  the  reversioners  and  heirs  apparent, 
expectant  on  the  future  death  of  a  widow  who,  at 
the  time  of  suit,  had  survived  two  co-widows,  and 
that  they,  the  plaintiffs,  would  be  entitled  to  in- 
herit at  her  death  the  estate  that  had  belonged 
to  the  deceased  husband.  All  parties  had  pro- 
ceeded, as  far  as  to  the  present  appeal,  on  the  view 
that  the  surviving  Avidow  had  the  widow's  estate 
only.  But  an  order  made  in  the  course  of  the 
settlement  operations  in  1865  had  conferred  the 
estate  of  the  deceased  on  the  three  widows  as  well 
as  on  his  mother,  in  equal  shares  of  one-fourth 
each.  Held,  that  there  was  nothing  in  this  order 
to  show  an  intention  to  give  to  the  mother  and 
widows  anything  more  than  an  interest,  such  as 
that  which  a  Hindu  widow  takes  ;  and  that  the 
inheritance  would  devolve  in  due  course  of  law, 
an  alienation  which  the  widow  had  made  oper- 
ating only  f6r  her  lifetime.  Munnalal  Chaodri 
V.  Gajraj  Sinoh      .         .     I.  Ii  R  17  Calc.  246 


(m)  Injunction. 


69. 


Decree    for    an 


injunction  to  protect  land — Sale  of  the  land — Subse- 
quent suit  by  the  purchaser  for  an  injunction — Exe- 
cution of  the  former  decree  cannot  lie.  A  obtained  an 
injunction  against  B  restraining  him  from  ob- 
structing A  in  the  exercise  of  his  right  of  way  to  hi« 
(i4's  land)  over  B'a  land.  A  subsequently  sold  his 
land  to  C  5  similarly  obstructed  C.  C  then 
brought  a  suit  against  B  for  an  injunction  in  terms 
similar  to  that  formerly  obtained  by  ^.  B  con- 
tended that  C's  remedy,  if  any,  was  by  way  of 
execution  of  the  decree  obtained  by  A.  Held,  that 
as  the  injunction  did  not  run  with  the  land  there 
was  in  the  circumstances  of  the  case  no  bar  to  the 
plaintiff's  suit.  Jamsetji  Manekji  v.  Hari 
Dayal  (1907)  .      I.  L.  R.  32  Bom.  181 


(n)  Instalments. 


70. 


Money  payable  by  instal- 
ments -Provisions  for  default  in  payment.  A 
decree,  of  which  the  terms  had  been  arranged  by 
solehnamah  between  the  parties,  for  payment  of 
money  by  instalments  with  interest  at  six  per  cent. , 
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was  construed  to  provide  also  for  three  contin- 
gencies, viz.,  non-payment  at  due  date  (a)  of  the 
first  instalment,  t\^o  consecutive  instalments  being 
in  arrear  at  the  same  time  ;  (6)  of  instalments  other 
than  the  first ;  (c)  of  the  first  instalment  simply.  Up- 
on the  occurrence  of  (a)  or  of  (6),  execution  might 
issue  for  the  whole  decretal  money,  with  interest 
thereon  at  twelve  per  cent.  Upon  the  occurrence 
of  (c),  execution  might  issue  for  that  instalment 
with  interest  at  twelve  per  cent,  from  the  date  of 
the  decree.  The  decree-holder  having  accepted 
payment  of  the  first  instalment  on  the  footing  of 
(c)  ; — Held,  that  he  had  not,  by  any  admission  or 
settlement,  precluded  himself  from  insisting  on 
the  above  construction  as  to  (&).  Balkishen 
Das  v.  Run  Bahadur  Singh 

I.  L.  R.  10     Calc.   305  :  13  C.  L.  R.    418 

L.  R.  10  I.    A.   162 

71.  — Construction     of 

■decree  for  money  payable  by  instalments — Term 
making  the  entire  sum  payable  on  default  in  pay- 
ment of  some  of  the  instalments  at  certain  dates. 
A  decree  for  money  payable  by  yearly  instalments 
made  the  full  amount  payable  on  both  the  first  in- 
stalment being  unpaid  on  the  due  date  and  two 
•consecutive  instalments  being  in  default  and  un- 
paid at  the  same  time.  Defaults  were  made,  and 
questions  as  to  the  rate  of  interest,  on  what 
amounts  and  for  what  periods,  by  reason  of  the 
debtor's  delay,  interest  was  payable,  were  dealt 
with  in  an  order  of  Her  Majesty  in  Council,  which 
made  declarations  as  to  the  allowances  of  interest 
to  which  the  decree-holder  would  be  entitled  on  the 
adjustment  of  accounts  between  the  parties.  The 
accounts  having  been  taken  in  the  Court  executing 
the  order,  the  decree-holder  applied  for  execution 
to  the  full  amount.  Held,  that  the  instalments 
having  been  paid,  though  not  at  due  date,  and 
applied  in  payment  of  interest,  he  was  not  en- 
titled to  such  execution  because  the  contingency 
on  the  happening  of  which  he  would  have  been 
entitled  thereto  had  not  happened.  Sham  Kishen 
Das  v.  Run  Bahadur  Singh 

I.  L.  R.  15  Calc.  751 


72. 


(o)  Interest. 
Modijlcation  of    decree  on 


appeal — Omission  to  give  interest.  Where  the  lower 
Court  gave  a  decree  for  R911  with  interest  and  the 
Sudder  Court  modified  that  decree  by  giving 
Rl,353  : — Held,  thsit  the  Sudder  Court  must  have 
meant  to  give  that  sum  with  interest  also.  Rossool 
Mahomed  v.  Bassoo  Bewa  .       8  "W.  R.  163 


73. 


Decree  for  sum  covered  by 


bond — Bond  providing  for  interest.  Where  a  bond 
provided  for  the  payment  of  interest  from  the  date 
of  the  bond  on  failure  of  payment  of  the  principal 
on  a  certain  date,  and  the  decree  awarded  *'  the 


DECREE— cowfrf. 
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(o)  Interest — contd. 

entire  sum  of  money  covered  by  the  bond"  : — 
Held,  that  the  decree  meant  something  more  than 
the  principal,  and  could  only  mean  the  principal 
together  with  the  interest  accruing  thereon.  Aleh 
Ahmed   Shahazadanusheen     v.   Bany   Singh 

18  W.  R.  277 


r  74. 


Mortgage-decree  directing 


accounts,  etc.,  to  be  taken  and  report  given 

— Tender  of  principal  and  interest  before  report 
— Refusal  to  accept  tender  and  subsequent  charge  of 
interest.  A  decree  directed  accounts  to  be  taken 
of  what  was  due  for  principal  and  interest  under  a 
mortgage,  such  interest  to  be  allowed  "up  to  the 
time  of  payment  hereinafter  mentioned,  or  until 
six  months  from  the  date  of  the  decree,"  which- 
ever first  should  happen,  and  further  directed  the 
plaintiff  to  pay  what  should  be  reported  due  for 
principal  and  interest  up  to  the  date  of  payment, 
and  costs  with  interest  at  six  per  cent,  from  the  date 
of  taxation  until  payment,  within  six  months  after 
the  Registrar  should  make  his  report.  The  plaint- 
iff tendered  a  sum  sufficient  to  cover  the  prin- 
cipal and  interest  due,  but  insufficient  to  cover  costs 
at  a  time  prior  to  the  drawing  up  of  the  Registrar's 
report.  Held,  that  the  payment  of  principal  and 
interest  "  hereinafter  mentioned "  referred  to  a 
time  after  the  Registrar  had  made  his  report, 
because  the  sum  to  be  paid  was  a  sum  reported  to 
be  due  by  the  Registrar,  and  that,  therefore,  a 
tender,  made  before  the  Registrar's  report  was 
given,  was  not  a  sufficient  tender  to  stop  interest 
from  the  date  of  the  tender.  Administrator 
General  of"  Bengal  v.  Ahmed  Begg 

I.  L.  R.  9  Calc.  83 


75. 


Execution — Claim 


of  interest  not  provided  by  the  decree — Acquiescence. 
A  mortgage  decree  ordered  payment  of  Rl,415-10-6 
before  March  1886,  but  contained  no  provision  as 
to  interest.  In  execution  of  this  decree,  the  defend- 
ant presented  several  applications  (darkhasts), 
the  last  of  which  was  in  1898,  whereby  he  sought 
to  recover  R2,570-4-5  as  principal  and  interest  and 
in  default  to  have  the  amount  realized  by  sale  of 
the  property.  On  the  2nd  March,  and  again  on 
the  7th  August  1900,  the  judgment-debtor  got  the 
sale  postponed  saying  that  he  would  satisfy  the 
decree.  On  the  12th  October  1900  the  plaintiff 
again  asked  for  extension  of  time  to  enable  him  to 
pay  the  debt  and  interest  also.  On  the  29th  July 
and  the  17th  August  the  plaintiff  obtained  further 
extensions,  but  was  not  able  to  satisfy  the  decree. 
At  last,  on  the  20th  September  1902,  he  (plaintiff) 
for  the  first  time  disputed  the  right  of  the  defendant 
to  claim  interest  on  the  ground  that  the  decree 
did  not  award  any.  Per  Curiam. — The  plaintiff's 
application  of  the  12th  October  1900  contained  a 
distinct  promise  to  pay  interest  . 
rightly  or  wrongly  he  represented  to  the  Court 
that  he  was  liable  to  pay  interest  as  claimed  in  the 
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darkhast,  promised  to  pay  it,  and  on  the  strength 
of  that  representation  and  promise  he  obtained 
from  the  Court  adjournments  from  time  to  time. 
He    must     .  •  .be    treated    as    having 

contracted  an  obligation  to  pay  interest  on  the 
decretal  amount  from  the  12th  October  1900. 
Nabayan  v.  Raoji  (1904)    I.  L.  R.  28  Bom.  393 


76. 


Mortgage  B  ni — 


—  Undue  influence — Decree  on  mortgage  bonds  in  the 
form  provided  hj  ss.  86  and  88  of  the  Transfer  of 
Property  Act  {IV  of  1882) — Stipulations  in  bonds 
amount  to  penalties — Compound  interest — Increased 
interest  on  default — Compensation  for  breach  of 
contract — Interest  after  date  fixed  for  payment, 
poirer  to  give — Interest  at  contract  rate  after  s^wh 
date.  Compound  interest  at  a  rate  exceeding  the 
rate  of  interest  on  the  principal  money,  being  in 
excess  of  and  outside  the  ordinary  and  usual  stipu- 
lation, may  be  regarded  as  in  the  nature  of  a  pen- 
alty. Where  a  stipulation  in  a  mortgage  bond  for 
increased  interest  on  default  is  retrospective,  and 
the  increased  interest  runs  from  the  date  of  the 
bond,  and  not  merely  from  the  date  of  the  default, 
it  is  always  to  be  construed  as  a  penalty,  because 
an  additional  money  payment  becomes  in  that 
case  immediately  payable  by  the  mortgagor.  But 
the  increased  interest  is  not  therefore  to  be  dis- 
allowed altogether  ;  for  by  s.  74  of  the  Contract  Act 
reasonable  compensation  not  exceeding  the  amount 
of  the  penalty  is  to  be  received  by  the  party  com- 
plaining of  the  breach  of  the  contract.  Where  two 
mortgage  bonds  were  executed  each  providing 
for  interest,  compound  interest,  and  on  default 
increased  interest  from  the  respective  dates  of  the 
execution  of  the  bonds,  and  on  the  date  of  the  exe- 
cution of  the  second  bond  the  amount  due  on  the 
first  bond  with  interest  was  included  in  the  principal 
of  the  second  bond  ;  the  High  Court  in  a  decree  on 
the  bonds  held  that  the  increased  interest  by  way 
of  compensation  on  the  first  bond  should  run  only 
from  the  date  of  execution  of  the  second  bond, 
and  that  on  the  second  bond  should  run  only  from 
the  date  of  default  on  that  bond,  and  allowed 
compound  interest  at  the  same  rate  only  as  that 
at  which  simple  interest  was  stipulated  for  in  the 
bond,  and  the  Judicial  Committee  afiSrmed  that 
decree.  Hcli,  also,  that  the  decree -of  the  High 
Court  which  was  in  the  form  provided  by  ss.  86 
and  88  of  the  Transfer  of  Property  Act  (IV  of 
1882)  was  right  in  allowing  interest  after  the  time 
fixed  for  payment,  imtil  realization,  at  the  Court 
rate  of  interest  and  not  at  the  mortgage  rate. 
The  scheme  and  intention  of  the  Transfer  of 
Property  Act  was  that  a  general  account  should 
be  taken  once  for  all,  and  an  aggregate  amount 
be  stated  in  the  decree  for  principal,  interest  and 
costs  due  on  a  fixed  day,  and  that  after  the 
expiration  of  that  day,  if  the  property  should 
not   be   redeemed,    the   matter   should  pass  from 


DECREE— conid. 
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the  domain  of  contract  to  that  of  judgment,, 
and  the  rights  of  the  mortgagee  should  thence- 
forth depend,  not  on  the  contents  of  the  bond, 
but  on  the  directions  in  the  decree.  Neither  of 
the  cases  Ramesvxir  Koer  v.  Mehdi  Hossein 
Khan,  L.  R.  25  I.  A.  179  :  I.  L,  R  26  Calc.  39  r 
and  Maharaja  of  Bharatpur  v.  Kanno  Dei,  L.  R. 
28  I.  A.  35  ;  I.  L.  R.  23  All  181,  is  an  authority 
for  the  contention  that  interest  at  the  mortgage 
rate  can  be  given  after  the  date  fixed  for  payment, 
until  realization.  In  the  former  case  the  question 
was  not  raised,  and  in  the  latter  case,  although 
interest  after  the  fixed  date  was  given,  it  was 
not  at  the  mortgage  rate,  but  at  the  Court  rate 
of  interest.  Ss.  86  and  88  of  the  Transfer  of 
Property  Act  contain  no  directions  for  interest 
beyond  the  date  to  be  fixed  by  the  Court  up  t<> 
which  the  account  is  directed  to  be  taken  ;  but  it 
has  long  been  the  uniform  practice  of  the  Calcutta 
High  Court  to  give  such  interest,  and  the  power 
to  do  so,  whatever  the  source  of  it  and  that  is  im- 
material since  the  decision  in  Maharaja  of  Bharat- 
pur V.  Kanno  Dei,  L.  R.  28  I.  A.  36  :  L  L.  h.  23 
All.  181,  must  be  considered  as  established.  SuN- 
darKoerv.  Rai  Shaa'  Kishen  (1906) 

I.  li.  R.  34  Calc.  150  :  L.  R.  34 1.  A.  » 


(p)  Maintenakce. 

77.  Maintenance,  decree  for — 

Arrears  of  maintennnce —  Prospective  decree  for 
contingent  arrears.  Where  a  decree  gave  a  certain 
sum  per  mensem  to  the  plaintiti,  and  declared  that 
the  decree-holder  should  realize  that  amount 
monthly  from  the  judgment-debtor  : — Held,  that 
the  decree  merely  recognized  and  declared  the 
decree-holder  to  be  entitled  to  the  certain  monthly 
allowance,  but  did  not  authorize  her  in  execution 
of  the  decree  to  claim  and  obtain  any  arrears 
that  might  at  any  time  fall  due.  Julebia  Ciiitta 
Koer  v.  Bhagee  Koer       .         .        6  N.  W.  41 


78. 


(g)  Meske  Profits. 
Mesne  profits,  decree  for — 


Indefinite  decree — Mesne  profits  aftrr  ivstitvtiov  of 
suit.  Where  a  plaintiff  clearly  asked  in  his  claim 
for  mesne  profits  subsequent  to  the  institution  of 
the  suit,  a  decree  in  effect  (though  obscurely  worded) 
for  his  full  claim  will  extend  to  such  pre  fits. 
Skinner  v.  Aldwell  .         .        2  N.  W.  3 


79. 


CiiHl    Procedure 


Code,  1859,  ss.  196,  197.  Where  the  words  of 
a  decree  could  be  completely  interpreted  under's. 
197,  Civil  Procedure  Code,  and  could  only  be 
brought  under  s.  196  by  a  reference  to  certain  words 
in  the  plaint  omitted  in  the  decree,  the  Court  held 
itself  bound  to  regard  the  decree  as  only  one  for  th© 


(    3311     ) 


DIGEST  OF  CASES. 


(    3312    ) 


DECREE— confi. 

2.  CONSTRUCTION  OF  DECREE— contd. 

iq)  Mesne  Profits — contd. 

mesne  profits  claimed.     Toondttn  Singh  v.  Poklee 
Nabain  Singh        .         .         .  20  W.  R.  54 


80. 


Ascertainment, 


date  of — Interest  on  mesne  profits.  A  decree  for  in- 
terest upon  mesne  profits  from  the  date  on  which 
they  are  ascertained  was  held  to  mean  from  the 
date  they  are  ascertained  by  the  Court,  and  not 
by  an  ameen.  Doorqa  Soondeki  Debia  v.  Sibes- 
SUREE  Dabia     .         .         .         .     10  W.  R.  391 


81. 


Execution 


of 


decree — Interest  on  wesne  profits.  A  decree  stated 
that  mesne  profits  were  to  be  recovered  "  with  inter- 
est from  the  date  of  their  ascertainment."  Held, 
that  the  Court  executing  this  decree  had  no  au- 
thority to  allow  interest  year  by  year  upon  the 
collections  which    ought    to    have    been    received. 

HURRO    DiJRGA  ChOWDHRAIN     V.     SuRUT     StJNDARI 

Debi       .         .         .         .     I.  li.  R.  8  Calc,  332 
82. 


Decree  for  possession   and 

mesne  profits — Local  enquiry.  A  decree  de- 
clared the  plaintiff  entitled  to  the  possession  of  land 
with  wasilat  from  a  date  named,  directing  "  the 
amount  thereof  to  be  ascertained  on  local  enquiry," 
and  to  bear  interest  from  the  date  of  its  ascertain- 
ment until  payment,  without  saying  more.  Held, 
that  the  decree-holder  was  entitled  to  wasilat  until 
the  date  of  delivery  of  possession  to  him.  Semble  : 
It  was  not  necessary  for  the  judicial  oflBcer  who 
made  the  enquiry  to  hold  a  Court  on  the  spot. 
Fakharuddin  Mahomed  Ashan  v.  Officul 
Trustee  of  Bengal     .         I.  L.  R.  8  Caxc.  178 

10  C.  L.  R.  176 
L.  R.  8  I.  A.  197 

83.  _ Linhility  for 

mesne  profits — Intervenor.  In  a  suit  for  possession 
and  wasilat,  N  was  originally  the  answering  defend- 
ant ;  but  when  the  suit  had  to  be  determined,  U 
intervened  of  her  own  accord,  and  her  name  was,  at 
her  own  request,  substituted  in  the  decree  for  that 
of  N.  Held,  that,  on  the  wording  of  the  decree,  U 
was  the  person  responsible  for  mesne  profits  and 
costs  under  the  decree.  Umbika  Dassia  v.  Chirun- 
jeeb  Pershad  Bose  .         .         13  W.  R.  81 


84. 


Decree   of   Privy  Council 


reversing  decree  declaratory  of  title— Mesne 
profits  realized  before  reversal  of  decree.  Objec- 
tions having  been  successfully  raised  under  s.  246, 
Act  VIII  of  1869,  against  a  decree-holder's  attach- 
ment of  a  tenure,  as  the  property  of  his  judg- 
ment-debtor, he  brought  a  regular  suit,  and  ob- 
tained a  declaratory  decree  that  the  property  be- 
longed to  his  debtor.  He  then  took  out  execution 
attached,  sold,  and  himself  purchased  the  property 
in  question.  The  objector  in  the  meantime  ap- 
pealed to  the  Privy  Council,  and,  having  obtained 
a  decree  reversing  the  declaratory  decree,  took  out 
execution  against  the  opposite  party  for  costs  and 
wasilat.    The  opposite  party  objected,   but    the 


DECREE— con<rf. 

2.  CONSTRUCTION  OF  I>ECREE-~corUd.'\ 

{q)  Mesne  Peopits — contd. 

Judge  allowed  the  execution  to  proceed,  and  de- 
puted an  ameen  to  ascertain  the  amount  of  mesne 
profits  collected.  Hdd,  that  the  decree  of  the 
Privy  Coimcil  could  not  be  held  to  include  restitu- 
tion of  everything  that  the  decree  holder  would 
have  enjoyed  had  the  property  not  been  sold  in 
execution.  Gopal  Chuisder  Chtjckerbutty  v. 
OoDGY  L\LL  Dey  .         .         .        12W.  R.  411 


85. 


Declaratory ^ ^  ^.decree — 


Separate  suit — Mesne  profits,  meaning  of — Decree 
awarding  mesne  profits.  In  1878  the  plaintiff  ob- 
tained a  decree  declaring  that  he  was  entitled  to 
receive,  every  year,  from  the  defendant  12  per  cent, 
of  the  rents  and  profits  of  a  certain  inam  village. 
The  decree  also  awarded  mesne  profits  from  the 
date  of  the  institution  of  the  suit.  In  1884  the 
plaintiff  sought,  in  execution  of  this  decree,  to  re- 
cover his  share  of  the  profits  of  the  village  for  the 
years  1882-83  and  1883-84.  Held,  that  the  plaintiff 
could  not  proceed  to  enforce  his  rights  under  the 
decree  by  way  of  execution.  His  remedy  was  by  a 
suit  on  the  right  established  by  the  decree.  The 
decree  had  merely  declared  the  right  of  the  plaintiff 
to  a  certain  share  of  produce,  and  payment  was 
ordered  of  mesne  profits  computed  according  to 
certain  principles.  Such  an  award  was  not  an 
award  of  a  periodical  payment  in  (sternum.  The 
very  word  '  mesne  "  implied  a  termiaus  ad  quern 
as  well  as  a  quo,  and,  in  the  absence  of  a  special 
order,  the  terminus  was  the  date  of  the  decree, 
Vinayak  Amrit  Deshpande  v.  Abaji  Haibtarav 

I.  Ii.  R.  12  Bom.  416 


86. 


Interpretation    of  decree 


aT?7arding  **  future  mesne  profits  " — Civil 
Procedure  Code,  1882,  s.  211.  A  decree  for  posses- 
sion of  immoveable  property  was  passed  by  the 
District  Judge  of  Mirzapur  on  the  12th  of  Novem- 
ber 1887  in  favour  of  a  plaintiff  declaring  that  "  the 
plaintiff  is  also  entitled  to  mesne  profits."  That 
decree  was  affirmed  by  an  order  of  Her  Majesty  in 
Council,  dated  the  11th  of  May  1895,  without  varia- 
tion in  respect  of  the  order  as  to  mesne  profits. 
Possession  of  the  immoveable  property  to  which  the 
decree  related  was  obtained  by  the  decree-holder 
on  the  30th  of  November  1895.  Held,  that  the 
decree  of  the  Privy  Council  was  to  be  construed  as  a 
decree  awarding  mesne  profits  up  to  the  date  when 
possession  was  obtained  and  from  the  date  of  the 
institution  of  the  suit.  Fakharuddin  Mahomed 
Ahsan  v.  Official  Trustee  of  Bengal,  I.  L.  B.  8  Calc. 
178  :  L.  B.  8  I.  A.  197,  and  Paran  Chand  v.  Boy 
Badha  Kishen,  I.  L.  B.  19  Calc.  132,  referred  to. 
BiJAi  Bahadur  Singh  v.  Bhup  Indar  Bahadur 

I.  Ii.  R.  19  AU.  296 

Held,  by  the  Privy  Council  on  appeal,  that  mesne 
profits  were  recoverable  up  to  Uth  May  1895  and 
(see  s.  211  of  the  Civil  Procedure  Code,  1882)  for  a 
further   period  not   exceeding    three   years   until 
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DECREE — contd. 

2.  CONSTRUCTION  OF  DECREE— contd. 

(q)  Mesne  Profits — concld. 

recovery  of  possession.  Bhtjp  Indab  Bahadub 
Singh  v.  Bijai  Bahadur  Singh 

L.  R.  27  I.  A.  209 

87. Decree  for  mesne  profits — 

Decree  silent  as  to  the  time  down  to  which  mesne 
profits  were  given — Construction  of  such  decree — 
Civil  Procedure  Code  {Act  X  of  1877),  s.  211.  A 
decree,  dated  3rd  July  1878,  awarded  possession 
of  certain  land  with  mesne  profits  to  be  ascertained 
in  execution,  but  specified  no  time  down  to  which 
the  mesne  profits  were  to  be  computed.  Heldy 
that,  under  s.  211  of  the  Code  of  Civil  Procedure 
(Act  X  of  1877),  the  decree  could  not  be  construed 
as  giving  mesne  profits  for  a  period  longer  than 
three  years  from  the  date  of  the  decree.  Uttam- 
EAM  V.  KisHORDAS        .     I.  Ij.  B  24  Bom.  149 

Naeayan  Govind  Manik  v.  Song  Sadashiv 

L  L.  B.  24  Bom.  345 


88. 


(r)  Money. 
Decree    for 


m.oney — Civil 


89. 


{s)  MORTOAOE. 

-  Decree  on  bond   pledging 
property — Right     to      execute. 


immoveable 

Where  a  decree  for  a  bond-debt  contained  a  clause 
to  the  effect  that,  if  the  money  due  was  not  paid, 
the  property  pledged  in  the  bond  might  be  sold,  the 
clause  was  construed  to  mean  that  the  property 
was  liable  for  the  debt  decreed.  Held^  also,  that 
the  decree-holder  could  get  at  the  property  only  in 
execution  of  the  decree,  in  which  case  he  would  be 
in  the  position  of  any  other  judgment-creditor, 
and  be  bound  by  the  provisions  of  the  Civil  Proce- 
dure Code,  and  the  judgment-creditor  would  bo 
entitled  to  the  benefit  of  s.  243.  Ram  Rucha 
Dass  v.  Doorga  Dutt  Misser  .     13  W.  B.  453 


90. 


Civil    Procedure 


Code,  lS77f  8.  206.  The  plaintiff  sued  on  a  bond  in 
which  real  property  was  hypothecated.  In  his 
claim  the  property  hypothecated  was  detailed,  and 
the  property  itself  was  impleaded  as  a  defendant, 
and  he  obtained  a  decree  in  the  following  terms  : 
**  Decree  for  plaintiff  in  favour  of  his  claim  and 
costs  against  defendant "  Held,  that  the  decree 
was  to  be  regarded  as  simply  for  money  and  not 
for  enforcement  of  lien.  Thamman  Singh 
V.  Ganga  Ram  .         .         .     I.  Ii.  B.  2  AIL  342 


DECBEE— co»/d. 

2.  CONSTRUCTION  OF  DECREE— conid. 


(«)  Mortgage — contd. 

Suit  for  money  and  for  lien 


Procedure  Code,  1875,  s.  320 — Rules  prescribed  hy 
the  Local  Government  under  s.  320 — Meaning  o  f 
*'  decrees  for  the  recovery  of  money. ^^  Held,  that  a 
decree  for  the  sale  of  ancestral  land,  or  of  an  interest 
in  such  land,  in  enforcement  of  an  hypothecation 
on  such  land,  is  a  decree  for  money  within  the 
meaning  of  the  rules  prescribed  by  the  Local 
Government  under  s.  320  of  Act  X  of  1877.  Birch 
V.  Rati  Ram      .         .      .  .     I.  Xi.  B.  4  All.  115 


9L- 

on  immoveable  property — Civil  Procedure 
Code,  1877,  s.  206.  Where  the  plaintiff  by  his  claim 
sought  for  a  decree  for  money  and  enforcement  of 
lien  on  the  property  hyj  othecated  in  the  bond  on 
which  the  claim  was  based,  and  he  obtained  a  decree 
for  the  "  claim  as  brought  "  without  any  specifica- 
tion in  it  as  to  the  relief  he  sought  by  charging  the 
property  hypothecated  : — HelJ,  that  such  a  decree 
was  a  decree  for  money  only,  and  did  not  enforce 
the  charge  on  the  property.  Muluk  Fukee.r  Bukhsh 
V.  ManohurDaa,  2  N.  Jf.  79,  followed.  Harsokh 
V  Meghraj        .         .  I.  L.  B.  2  All.  345 


92. 


Decree  enforcing  hypothe- 


cation— Money -ffecre".  A  suit  on  a  bond  in  which 
immoveable  property  was  hypothecated  was  adjust- 
ed by  the  defendant  agreeing  to  pay  the  amount 
claimed  and  cost"?,  »rith  inteiest,  by  instalments 
within  a  fi\ed  time,  and  that,  in  the  event  of 
default,  the  plaintiff  should  be  at  liberty  to  bring 
such  property  to  sale.  The  Court  made  a  decree 
ordering  the  defendant  to  pay  the  plaintiff  the 
amount  claimed  and  costs,  with  interest,  "  in 
accordance  with  "  such  agreement.  Held  (Turner, 
J.,  and  Oldfield,  J.,  dissenting),  that  such  decree 
was  a  mere  money-decree,  and  not  one  which 
gave  the  plaintiff  a  lien  on  such  property.  Janki 
Prasad  v.  Baldeo  Narain       I.  L.  B.  8  All,  216 


93. 


Money -decree* 


The  obligee  of  a  bond  for  the  piyment  of  money, 
in  which  immoveable  property  was  hypothecated 
as  collvteral  security,  sut'd  the  obligor  upon  such 
bond  claiming  to  recover  the  moneys  due  there- 
under from  the  obligor  personally  and  by  the 
sale  of  the  hypothecated  property.  He  obtained 
a  decree  in  such  suit  in  these  terms.  "  That  the 
claim  of  the  plaintiff,  with  cost  of  the  suit  and 
future  interest  at  eight  annas  per  cent,  per  men- 
sem, be  decreed."  Held,  by  the  majority  of  the 
Full  Bench,  that  such  decree  was  not  mi  rely  a 
money-decree,  but  was  also  one  for  the  enforce- 
ment of  a  lien.  Janki  Prasid  v.  Baldeo  Narain, 
I.  L.  R.  3  All.  2i6,  distinguished  by  Stuart,  C.  J. 
Per  Spankie,  J.,  and  Straight,  J.  That  such  de- 
cree was  a  mere  money-decree.  Mvluq  Ftiqeer 
Buksh  V.  Lala  Manohur  Doss,  2  N.  W.  79,  and 
Thamman  Singh  v.  Oanga  Ram,  I.  L.  R.  2  All.  342  , 
followed.     Debi  Charan  v.  Pirbhu  Din  Ram 

I.  Ii.  B.  3  AIL  388 


94. 


Money -decree. 


A  decree  was  signed  by  the  Court  which  made  it  in 
two  places, — at  the  top  of  the  first  page  and  at  the 
bottom  of  the  third  page.  The  second  signatur  e 
followed  these  words  :  '  Ordered  that  a  decree  be 
given  for  the  plaintiff  for  the  full  amount  claimed, 
being  principal  together  with  costs  and  interest  at 
six  per  cent,  per  annum."  The  fourth  page  con- 
tained the  following  order  :  "  The  claim  for  R  10,614- 
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DECREE— cowf(i. 

2.  CONSTRUCTION  OF  DECREE— cow^d. 

(s)  Mortgage — contd. 

11-0  be  decreed  by  enforcement  of  hypothecation 
and  auction-sale  of  talukh  M  ;  it  is  further  decreed 
that  the  defendants  do  pay  the  plaintiff  R  1,002-0-6 
costs  of  the  suit."  Per  Oldfield,  J.  (Stuart, 
C.  J.,  dissenting),  on  the  construction  of  such  decree, 
that  the  order  contained  in  the  fourth  page  was  part 
of  such  decree,  notwithstanding  that  such  page  did 
not  bear  the  Court's  signature,  as  the  Court's 
signature  at  the  top  of  the  page  covered  the  whole 
document,  and  such  decree  was  not  a  mere  money- 
decree,  but  one  enforcing  the  hypothecation  of 
immoveable  property.  Per  Stuart,  C.  J. — That, 
construing  such  decree  with  reference  to  the  plaint 
and  judgment  in  the  suit  in  which  it  was  made,  and 
not  with  reference  to  the  Court's  signatures,  such 
decree  was  not  a  mere  money-decree,  but  one  en- 
forcing the  hypothecation  of  immoveable  property. 
Ram  Prasad  Ram  v.  Raghunandaist  Ram 

I.  L.  R.  3  All.  239 

95. Decree  on  mortgage -bond 

— Right  to  execution  against  property  of  judgment- 
debtor  other  than  that  mortgaged.  In  a  suit  upon  a 
bond  under  which  certain  lands  were  mortgaged,  the 
decree  ordered  "  that  the  amount  claimed  together 
with  costs  be  caused  to  be  paid  by  the  defendants 
to  the  plaintiffs  in  this  way,  that  the  property 
pledged  under  the  bond  be  held  bound  by  the  decree, 
and  that  the  decree  be  realized  by  the  sale  of  the 
pledged  property,"  no  provision  being  made  for 
realization  from  the  other  estate  of  the  judgment- 
debtor  in  the  event  of  the  proceeds  of  the  pledged 
property  failing  to  satisfy  the  decree.  Held,  that, 
under  the  circumstances,  it  must  be  presumed 
that  the  Court  meant  to  Umit  the  right  of  the  plaint- 
iff to  recover  to  the  mortgaged  property,  and  to 
that  alone,  and  that  the  judgment-creditor  could 
not  in  execution  of  his  decree,  proceed  against  the 
other  estate  of  the  judgment-debtor.  Solano  v. 
MoRAN  &  Co 4  C.  L.  E.  11 


96. 


Mortgage-decree — Right    of 


debtor  to  pay  off  mortgage-debt  at  once  so  as  to  avoid 
payment  of  high  rate  cf  interest.  Where  a  plaintiff 
sued  upon  a  mortgage,  t  earing  interest  at  R2-8 
per  cent,  per  mensem,  it  was  directed  that  the  usual 
mortgage-decree  should  be  made.  Held,  that 
the  defendant  was  entitled,  at  any  time  before  the 
expiration  of  the  usual  six  months  ordinarily  al- 
lowed by  such  decree,  to  satisfy  the  decree  by  pay- 
ment of  the  principal  and  interest.  Chotoolall 
V.   Miller        ...         .         .    7  C.  L.  B.  267 

See    MooNZOORAD    Dowlah    v.    Mehidi 
Begum  .         .         .      7  C.  L.  R.  206 


97. 


Practice — Decree 


for  redemption  directing  payment  of  mortgage-debt 
uithin  a  specified  time — Computation  of  time  allowed 
for  payment  \hhen  the  decree  is  affirmed  on  appeal. 
Where  a  decree  of  a  lower  Court  is  confirmed  on 
appeal,  and  that  decree  directs  something  to  be 


DECREE— cowfrf. 

2.  CONSTRUCTION  OF  DECREE— cow^. 
(s)  Mortgage — contd. 

done  within  a  specified  time,  time  is  to  be  counted 
from  the  date  of  the  appellate  decree.  Where, 
therefore,  in  a  suit  by  a  mortgagee  on  a  mortgage, 
the  decree  of  the  Court  of  first  instance  directed 
payment  of  the  mortgage-debt  within  two  months 
from  the  date  of  the  decree  from  which  the  de- 
fendants appealed,  but  which  was  confirmed  by 
the  Appellate  Court': — Held,  under  the  circum- 
stances of  the  case,  that  it  was  the  intention  of  the 
Appellate  Court  that  the  term  of  two  months  al- 
lowed for  payment  should  be  counted  from  the 
date  of  its  own  decision,  and  not  from  the  date  of 
the  original  decree.  Daulat  Jaojivan  v.  Bhu- 
KANDAS  Manekchand     .     I.  Ii.  R.  11  Bom.  172, 

Consent  decree — Decree     in 


98.  

foreclosure  suit — Redemption,  extension  of  time 
for — Appeal,  consent  decree  on — Interest — Trans- 
fer of  Property  Act  {IV  of  1882),  ss.  8fi,  87.  The 
plaintiffs  obtained  a  decree  for  foreclosure.  On 
appeal,  the  lower  Appellate  Court  made  a  decree  in 
terms  of  s.  86  of  the  Transfer  of  Property  Act, 
ordering  the  defendant  to  pay  the  amoimt  due 
\^ith  interest  and  costs  calculated  up  to  the  28th 
February  1890,  or  in  default  to  be  foreclosed  his 
right  to  redeem.  Upon  second  ai:)peal  on  the  30th 
January  1891,  it  was  "  ordered  and  decreed  with 
consent  of  the  parties  that  the  defendants  be 
allowed  one  month's  time  to  redeem,''  and  in  other 
respects  the  appeal  was  dismissed.  On  the  28th 
February  1891  the  defendant  deposited  in  Court  a 
sum  calculated  so  as  to  include  interest  up  to 
that  date,  but  subsequently  obj  :cted  to  pay  in- 
terest after  the  28th  February  1890.  Held  by 
Petheram,  C.J.,  and  Beverley,  J.  (Macpherson, 
J.,  dissenting),  that  the  effect  of  the  consent  deci'ee 
was  to  extend  the  time  for  redemption  to  the  28th 
Febmary  1891,  and  that  interest  should  be  allowed 
to  that  date.  Rafikunnessa  Bibi  v.  Tarint 
Churn  Sarkar      .         .     I.  L.  R.  20  Calc.  279 


99. 


Decree  absolute    for  fore- 


closure— Transfer  of  Property  Act  {IV  of  1882), 
ss.  87  and  88 — Whether  time  to  redeem  would  run 
from  the  date  of  the,  preliminary  dejree  or  from 
the  date  of  the  decree  of  the  Appellate  Court,  when 
it  simply  confirms  the  decree  of  the  first  Court. 
Where  in  a  suit  on  a  mortgage,  the  decree  of  the 
Appellate  Court  simply  dismisses  the  appeal,  leaving 
the  decree  of  the  first  Court  untouched,  the  time  for 
redemption  would  run  from  the  date  of  the  decree  of 
the  first  Court.  Bhola  Nath  Bhuttacharjee  v. 
Kanti  Chundra  Bhuttachat^jee 

I.  L.  R.  25  Calc.  811 
1  C.  W.  N.  671 


100. 


Decree  for  possession  after 


expiry  of  period  of  gra.ce— Transfer  of  Pro- 
perty Act  {IV  of  1882),  f>.  58— Right  of  redemption. 
On  default  made  in  payment  on  a  simple  mortgage, 
a  Court,    instead    of  decreeing  the   proper  relief/ 
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DECREE— cow«<2. 

2.  CONSTRUCTION  OF  DECREE— corUd. 

(s)  Mortgage — contd. 

had  made  a  decree  (which,  however,  had  afterwards 
become  final,  and  had  been  executed)  for  possession 
by  the  mortgagee  after  a  period  of  grace.  That 
decree  would  rightly  have  been  for  a  judicial  sale 
(Transfer  of  Property  Act,  1882,  s.  58).  In  this 
suit  brought  by  the  mortgagor  for  an  account  to  be 
rendered  by  the  mortgagee,  and  for  re-delivery  of 
possession,  alleging  that  the  account  would  show 
payment  of  the  debt  already  made  out  of  the  rents 
and  profits  -.—Held,  that  the  decree  for  possession 
did  not  a  nount  to  a  decree  for  foreclosure  or  pre- 
clude redemption,  the  possession  of  the  decree- 
holder  having  only  been  as  mortgagee,  and  having 
involved  liabiUty  to  accoimt  to  the  mortgagor. 
Papamma  Rao  v.  Viba  Pbatapa  H.  V.  Rama- 
CHANDRA  Razu     .         .       I.  L.  R.  19  Mad.  249 

li.  R.  23  I.  A.  32 

101.  Decree  for  sale— Transfer  of 

Property  Act  {IV  of  1882),  sn.  88  avd  99.  In  Nov- 
ember 1882,  a  decree  was  passed  on  a  hypothe- 
cation-bond for  the  payment  of  the  secured  debt, 
and  it  contained  the  following  words  : — "  The 
property  hypothecated  in  the  bond  being  also  held 
liable  for  the  whole  amount  thus  awarded." 
Held,  that  the  decree  was  in  reality  a  decree  for 
sale,  and  could  be  executed  as  such.  Anna  Pillai 
V.  Thangathammal  .     I.  L.  R.  20  Mad.  78 


102. 


Decree  on  mart- 


gage — Interest  up  to  date  of  payment — Transfer  of 
Property  Act  {IV  of  1882),  ss.  88  and  97— Civil  Pro- 
celure  Code  {Act  XIV  of  1882),  Sch.  IV,  Form  109 
— Construction  of  decree — Ambiguity.  Where  there 
is  no  ambiguity  in  a  decree,  the  duty  of  the  exe- 
cuting Court  is  to  carry  the  orders  of  the  decree 
into  effect,  as  being  conclusive  between  the  parties, 
whether  it  may  or  may  not  be  disputable  in  point  of 
law.  It  is  competent  for  a  Court  passing  a  mort- 
gage deci-ee  to  give  interest  beyond  the  date  fixed 
for  payment  and  up  to  the  date  of  realisation. 
Having  regard  to  the  universality  of  the  long  estab- 
lished practice  to  grant  such  interest,  its  continuance 
for  years  after  the  Transfer  of  Property  Act  was 
passed,  the  manifest  justice  of  it,  the  lack  of  any 
apparent  reason  for  upsetting  the  practice,  the 
conformity  with  it  of  s.  97,  which  is  pari  materia 
with  s.  888,  the  presumption  that  s.  88  was  framed 
with  reference  not  to  the  running  of  interest  but  to 
the  determination  of  the  time  for  redemption  or 
sale  alternatively,  and  the  form  of  suit  sanctioned  by 
Form  No.  109  of  Sch.  IV,  Civil  Procedure  Code, 
8.  88  of  the  Transfer  of  Property  Act  should  not  be 
fio  construed  as  to  limit  the  power  of  the  Court 
to  grant  interest  only  up  to  the  date  fixed  for  pay- 
ment. Arrwlak  Ram  v.  Lachmi  Narain,  I.  L.  R.  19 
All.  174,  overruled.  Achalabala  Bose  v.  Surenora 
Nath  Dey,  1  C.  W.  N.  550  ;  Subbaraya  v.  Ponnu- 
eami,  I.  L.  R.  21  Mad.  364  ;  and  Bakar  Sajjad 
Ali  V.  Vdit  Narain  Singh,  I.  L.  R.  21  AU.  361, 
■approved.     Rameswar     Koer    v.    Syed  Mahomed 


DECREE— conic?. 

2.  CONSTRUCTION  OF  DEGREE— contd. 

(«)  Mortgage — corUd. 

Mehdi  Hossain  Kluin,  2  C.  W.  N.  633,  referred  to. 
Maharajah  of  Bharatpur  v.  Rani  Kanno  Dei 
(1900) 

I.  L.  R.  23  AU.  181  :  5  C.  W.  N.  137  : 
s.c.  Ii.  R  28  I.  A.  36 


103. 


Execution — 


Mortgage — Mitakshara  family — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  248,  ^wtice  under— Order 
for  substitution  of  the  heirt  of  the  deceased  judg- 
ment-iebtor — Sale  proclamation — Order  of  sale — 
Postponement — Estoppel  Res  judicata.  Held,  that 
a  legal  representative  of  a  deceased  judgment-debtor, 
who  was  the  managing  member  of  a  family  governed 
by  the  Mitakshara  system  of  Hindu  Law,  having 
allowed  execution  to  proceed  actively  for  nearly  a 
year  without  the  slightest  objection,  having  twice 
successfully  obtained  stay  of  sale  from  Court  on  the 
plea  that  he  would  satisfy  the  decree,  if  time  were 
allowed,  and  having  approbated  the  execution  pro- 
ceedings, by  paying  the  decree-holder  a  part  of  the 
debt  and  thus  inducing  him  to  consent  to  time  being 
granted  for  payment  of  the  balance,  cannot  be 
permitted  by  the  ordinary  principle  of  estoppel  to 
say  that  the  decree  is  incapable  of  execution  against 
him.  Sadasiva  Pillai  v.  Ramnlinga  Pillai,  L.  R.  2 
I.  A.  219  :  15  B.  L.  R.  383  :  24  W.  R.  143,  referred 
to.  Held,  further,  on  the  principle  of  res  judicata, 
that  the  orders  of  the  Court  directing  the  issue  of 
processes  of  attachment  and  sale  proclamation  were 
binding  on  th^e  said  legal  representative,  and  that 
he  was  precluded  from  questioning  the  vahdity  of 
the  said  orders.  Mungal  Pershai  Dichit  v.  Orija 
Kant  Lahiri,  L.  R.  8  I.  A.  123  : 1.  L.  R.  8  Calc.  51  t 
11  C.  L.  R.  113  ;  Lakshmanan  Chetti  v.  Kuttayan 
Chelti,  I.  L.  R.  24  Mad.  669 ;  Bhola  Nath  Dasa 
V.  PrafuUa  Nath  Kundu  Chowdhry,  I  L.  R.  28 
Calc.  122  ;  and  Sheoraj  Singh  v.  Kameshar  Nath, 
I.  L.  R.  24  All.  282.  Coventry  v.  Tulshi  Per- 
SHAD  Narayan  Singh  (1904) 

I.  L.  R.  31  Calc.  822 


104. 


Ex  parte  decree—  Mortgage — 


Personal  decree — Inherent  power  of  Court  to  set  aside 
er  p'rte  decree — Transfer  of  Property  Act  {IV  of 
1882),  s.  90— Succession  Certificate  Art  ( VII  of  1889), 
8.  4.  A  decree  under  s.  90  of  the  Transfer  of 
Property  Act  having  been  made  ex  parte  :  Held,  that 
there  is  inherent  jurisdiction  of  the  Court  to  set  it 
aside.  Bibi  Tasliman  v.  Harihar,  I.  L.  R.  32  Calc. 
253,  followed.  Held,  further,  that,  if  the  decree  be 
a  personal  decree  for  a  large  sum,  it  ought  not  to 
have  been  made  ex  parte.  A  decree  can  only  be 
passed  imder  s.  90  against  a  defendant,  from  whom 
the  balance  is  legally  recoverable.  Having  regard 
to  s.  4  of  the  Succession  Certificate  Act,  the  Court 
cannot  pass  any  decree  under  s  90  in  favour  of  the 
representative  of  the  mortgagee,  if  no  certificate  has 
been  granted  to  him,  and  a  grant  of  the  certificate 
subsequent  to  the  passing  of  the  decree  under  s.  90 
is  not  sufficient  to  get  rid  of  the  difficulty  in    his 
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(«)  Mortgage — concld. 

path.  Abdttl  Sattar  v.  Satya  Bhusan  Dass 
(1908)     ....    I.  L.  R.  35  Cale.  767 

105.  Estoppel  by  conduct — Sale 

• — Execution — Right  of  purchaser — Mortgage.  In 
execution  of  a  money-decree  certain  property  was 
purchased.  The  said  property  was  subject  to  a 
mortgage,  but  not  a  mortgage  executed  by  the 
judgment-debtor,  although  the  judgment-debtor 
would  himself  have  been  estopped  from  denying 
liability  under  the  mortgage  on  account  of  his 
conduct  in  the  mortgage  transaction.  Held, 
that  the  purchaser  was  equally  bound  as  the 
judgment-debtor  inasmuch  as  the  right,  title  and 
interest  of  the  judgment-debtor  had  passed  to 
the  purchaser,  and  his  purchase  was  therefore  sub- 
ject to  the  mortgage.  Poresh  Nath  Muherji 
V.  Anath  Naih  Deb,  I.  L.  R.  9  Calc.  265  ;  Mahomed 
Muzu^er  Hossein  v.  Keshori  Mohun  Roy,  I.  L.  R. 
22  Gale.  909  ;  Ram  Coomar  Koondu  v.  Macqueen, 
L.  R.  I.  A.  Sup.  40,  11  B.  L.  R.  46  ;  Sarat  Chunder 
Dey  V.  Gopal  Chunder  Laha,  I.  L.  R.  20  Calc.  296, 
L.  R.  19  1.  A.  203  ;  Porter  v.  Incell,  10  C.  W.  N. 
313,  referred  to.  Prayag  Raj  v.  Sidhu  Prasad 
Tewari   (1908)      .         .      I.  L.  R.  35  Calc.  877 

106.  Future  interest — Construc- 
tion of  decree  on  mortgage — Decree  unaer  ss.  56,  88, 
Transfer  of  Property  Art  (IV  of  1882) — "Future 
interest " — Power  to  give  interest  after  date  fixed  for 
payment — Interest  to  date  of  realization  of  mortgage 
debt.  In  a  suit  for  foreclosure  a  conditional  decree 
was  made  under  ss.  86  and  88  of  the  Transfer  of 
Property  Act  (IV  of  1882)  for  the  sum  due  for 
principal  and  interest  on  the  mortgage,  and  for 
costs,  for  redemption  on  payment  of  the  amount 
so  due,  "  with  future  interest  at  7  annas  per  cent, 
per  mensem  from  the  date  of  suit,  on  or  before  the 
18th  March  1897,"  and  for  sale  on  default  of  pay- 
ment :  and  the  decree  was  made  absolute  on  25th 
June  1 898.  Held,  on  the  construction  of  the  decree, 
that  on  such  default  the  plaintiffs  were  entitled  in 
execution  to  "  future  interest  at  7  annas  per  cent, 
per  mensem,"  after  the  date  fixed  for  redemption, 
and  up  to  the  date  of  realization  of  the  entire 
amount.  Maharajah  of  Bharatpur  v.  Kanno  Dei, 
I.  L.  R.  23  All.  181,  L.  R.  28  I.  A.  35,  and  Sunlar 
Kcer  V.  Rai  Sham  Krishen,  I.  L.  R.  34  Calc.  150, 
L.  R.  34  I.  A.  9,  followed.  Gokuldas  v.  Ghasi- 
BAM  (1907)         .         .  I.  L.  R.  35  Calc.  221 

S.C.  Ii.  R.  35  I.  A.  28 


107. 


(t)  Payment  into  Court. 

Payment  of  money,  dec- 


ree for,  **  in  accordance  -with  \^rritten  state- 
ment  '* — Interest.  A  decree  for  money  directed 
that  its  amount  pbould  be  payable  "  according  to 
the  terms  of  the  judgment-debtor's  wrtten  state- 
mem."  In  his  written  statement  the  judgment- 
debtor  had  promised  to  pay  interest  on  the  judg- 
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it)  Payment  into  Court— concW. 

ment-debt  if  the  same  were  not  discharged  by  a 
certain  day.  Held,  having  regard  to  the  decision 
of  the  Full  Bench  in  Debi  Charan  v.  Pirbhu  Din, 
I.  L.  R.  3  All.  388,  that  the  judgment-debtor  hav- 
ing failed  to  discharge  the  judgment-debt  by  such 
day,  he  was  bound  by  the  terms  of  the  decree  to 
pay  mterest  on  its  amount.  Ram  Nandan  Rai 
V.  Lal  Dhar  Rai     .         .        I.  L.  R.  3  AIL  775 

108.  -~ Payment  of  money   into 

Court,  decree  for_  Performance  of  order—Depart- 
mental rules  directing  all  moneys  to  he  paid  into  the 
treasury— Rule  No.  9,  High  Court  Rules,  and  Cir- 
cular No.  4,  1881,  p.  37— Bengal  Act  VIII  of  1869, 
s.  52.  Where  a  decree  directs  the  payment  of 
money  into  Court  within  a  limited  time,  it  is  a 
sufficient  compliance  with  such  decree  if  the  judg- 
ment-debtor bring  the  money  into  Court  within 
that  time,  and  diligently  take  the  necessary  steps 
required  by  the  Departmental  Rules  for  its  actual 
payment  into  the  treasury.  Gujadhur  Paureb 
V.   Naik   Pauree         .  I.  L.  R.  8  Calc.  528 


109. 


Deposit  of    de- 


cretal  amount — Time  fixed    ending  on  a  holiday 

Payment  on  opening  day— Decree  at  variance  with 
compromise  petition — Interpretation — Execution.  If 
the  law  or  a  Court  directs  a  thing  to  be  done  within 
a  period  fixed  by  it  and  it  is  impossible  of  perform- 
ance on  the  last  day  fixed  for  no  fault  of  the  party 
required  or  directed  to  do  the  act  it  will  be  recognis- 
ed as  properly  done,  if  it  is  done  on  the  next  day 
it  is  possible  of  performance.  A  suit  was  compro- 
mised on  the  terms  that  the  "  defendant  No.  1  will 
pay  to  the  plaintiff's  pleader  the  amount  of  R2,2r>0 
on  the  8th  day  of  October  "  or  on  any  day  before 
that  date  or  "  she  will  deposit  the  same  in  Court  and 
on  her  paying  or  depositing  the  same  in  the  manner 
aforesaid  the  plaintiff's  claim  to  the  2  annas  share 
shall  be  dismissed,"  and  that  in  default  of  such 
payment  or  deposit  "  plaintiff's  claim  to  be  paid 
a  2  annas  share  will  be  decreed."  In  the  decree 
drawn  up  the  word  "  plaintiff  "  was  inserted  in- 
stead of  "  to  the  plaintiff's  pleader  or  into  Court." 
The  defendant  paid  to  the  plaintiff's  pleader  R250 
before  the  8th  October  and  the  balance  R2,000 
was  deposited  in  Court  on  the  10th  of  November, 
the  Court  was  closed  from  the  8th  October  to  tlie 
9th  of  November.  Held,  that  the  Court  could  not 
vary  the  terms  of  compromise  without  the  parties* 
consent  and  the  word  "  plaintiff  "  in  the  decree 
must  therefore  be  held  to  mean  "  his  pleader  or  • 
the  Court."  That  the  defendant  had  the  option 
either  of  paying  it  to  the  plaintiff's  pleader  or  of 
depositing  it  into  Court  to  the  credit  of  the  plaintiff.  ^ 
That  the  deposit  on  the  10th  of  November  was  valid 
as  the  Court  was  closed  between  the  8th  of  October 
to  the  9th  of  November.  Surendra  Narayaic 
MUSTAPI  V.   SOURAJINI  Dasi  (1906) 

10  C.  W.  N.  535 
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110. 


(u)  Possession. 
—  Decree   for     possession — 


Modification  on  review  of  decree  charging  estate 
vdth  payment  of  debt — Conditional  possession. 
The  plaintiff  had  brought  a  suit  to  obtain  possession 
of  one-third  of  the  property  of  a  deceased  person, 
and  on  appeal  to  the  High  Court  obtained  a  decree. 
After  a  review  of  its  judgment,  the  High  Court 
decreed  that  the  plaintiff  should  hold  possession 
of  the  one-third  share,  subject  however,  as  owner 
thereof,  to  the  payment  of  a  proportionate  share 
of  the  debts  of  the  deceased  person.  Heldt  that 
the  plaintiff  was  not  deprived  of  the  possession 
which  had  been  adjudged  to  him  by  the  original 
decree  by  non-fulfilment  of  the  terms  of  the  decree 
passed  on  review  of  judgment.  Ali  Hossein 
Khan  v.   Dwarka  Dass        .  5  N.  W.  134 


111. 


Imperfect      de- 


cree— Omission  to  ascertain  amount  of  rent.  Where 
the  final  decree  upon  a  suit  for  possession  declared 
that  the  defendant  had  a  right  of  occupancy  on  pay- 
ment of  a  proper  rent,  and  was  liable  for  rent  from 
the  date  of  suit,  without  defining  the  rate  of  rent: — 
Held,  that  the  decree  was  imperfect,  and  that  the 
rent  could  not  be  ascertained  in  execution,  and  that 
another  suit  was  necessary  for  the  determination 
of  the  proper  rent, — i.e.,  to  carry  out  the  decree. 
Kalee  Narain  Singh  Burooa  v.  Chunder  Nar ain 
BuKSHEE       .         .         .         .         23  W.  K.  228 


112. 


Civil  Procedure 


Code,  1859,  a.  200 — Direction  to  enquire  into  value 
of  property.  The  District  Court  gave  a  decree  for 
certain  immoveable  and  moveable  property  speci- 
fied in  the  schedule  annexed  to  the  plaint,  and 
made  an  order  that  the  ameen  was  to  ascertaio  the 
extent  of  the  moveable  property.  In  execution, 
the  Court  ordered  the  ameen  to  give  possession  to 
the  decree-holder  of  such  of  the  said  moveables  as 
he  could  find,  and  to  enquire  into  the  nature, 
amount,  and  value  of  such  as  he  could  not  find. 
Held,  that  it  was  not  necessary  to  construe  this 
order  as  giving  in  execution  what  had  not  been 
given  in  the  decree, — i.e.,  alternative  damages, — 
but  that  the  enquiry  ordered  was  oljviously  neces- 
sary in  order  to  guide  the  Court  in  the  exercise  of 
its  discretion  under  Act  VIII  of  1859,  s.  200,  and 
that  the  order  must  be  assumed  to  have  been  made 
for  la^vful  purposes  and  with  a  view  to  such  further 
order  as  might  seem  just.  Bhoobun  Mohinee 
Debia  v.  Gobind  Chundeb  Mojoomdar 

19  W.  R.  82 

113.  '. Decree         for 

possession  of  a  village— Right  of  the  holders  of 
such  a  decree  to  the  possession  of  village  account 
hooks  and  other  papers  relating  to  the  management 
of  the  village — Title-deeds.  The  plaintiffs  as 
managers  of  a  temple  obtained  a  decree  for  the 
possession  of  a  certain  inam  village.  After  taking 
possession  of  the  village,  they  called  upon  the  de- 
fendants to  hand  over  to  them  the  village  account 
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books  and  other  documents  relating  to  the  manage- - 
ment  of  the  village.  The  defendants  refused. 
Thereupon  the  plaintiffs  presented  a  darkhast  in 
execution,  praying  (inter  alia)  for  the  delivery  of 
those  books  and  documents.  The  Subordinate 
Judge  rejected  this  application  on  the  ground  that 
it  was  beyond  the  terms  of  the  decree.  Held, 
on  appeal  to  the  High  Court,  that  the  plaintiffs 
were  entitled  to  the  possession  of  the  account  books 
and  documents  in  question,  as  being  essential  to 
the  proper  and  effectual  enjoyment  and  manage- 
ment of  the  village  awarded  by  the  decree.  Such 
books  and  documents  were  properly  to  be  regarded 
as  accessory  to  the  estate  and  as  claimable 
by  those  to  whom  it  had  been  awarded.  The 
title-deeds  of  an  estate,  counterpart  leases,  and 
other  documents  of  the  like  kind,  such  as  kabuliata 
in  India,  ought  to  be  regarded  as  accessory  to  the 
estate,  and  to  pass  with  it  whether  the  transfer 
is  made  a  conveyance,  a  decree,  or  a  certificate 
of  sale.     Bhavani  Devi  v.  Devrav  Madhavrav 

I.  L.  R.  11  Bom.  485 


(v)  Pre-emption. 

114.  Decree  for  pre-emption — 

Payment  of  purchase- money — Tender  and  deposit. 
When  a  person  obtained  a  decree  declaring  him  en- 
titled to  the  right  of  pre-emption  with  regard  to 
certain  lands,  and  ordering  the  payment  of  the 
purchase- money  within  the  period  of  one  month, 
and  he  paid  the  money  into  Court  as  a  deposit  until 
mutation  of  names  had  been  effected  : — Held,  that, 
although  the  petition  with  which  the  money  was 
tendered  asked  that  it  might  be  deposited  and  paid 
to  the  judgment-debtor  after  mutation  of  names, 
yet  it  could  not  be  said  that  the  tender  and  deposit 
were  saddled  with  a  condition  precluding  the  pay- 
ment of  the  money  before  such  mutation,  and  that 
the  terms  of  the  decree  had  been  satisfied.  Ajoo- 
DHiA  Shookool  v.  Jbwboodh  Shookool 

e  N.  W.  46 


115. 


Conditional  de- 


cree— "  Final "  judgment  and  decree.  The  Court 
granting  a  decree  to  the  plaintiff  in  a  pre-emption 
suit  is  competent  to  grant  the  decree,  subject  to 
the  payment  of  the  purchase-money,  within  a  fixed 
period,  and  if  the  decree-holder  fails  to  comply  with 
the  condition  imposed  on  him  by  the  decree,  he 
loses  the  benefit  of  the  decree.  When  a  direction 
contained  in  a  decree  referred  to  the  time  at  which 
such  decree  should  become  finnl : — Held  (the  case 
being  one  in  which  a  special  appeal  lay),  that  such 
decree  does  not  become  final  on  being  affirmed  by 
the  lower  Appellate  Court,  but  on  the  expiry  of 
the  period  of  special  appeal,  or  where  such  an 
appeal  was  instituted  when  the  decision  of  the 
lower  Appellate  Court  was  affirmed  by  the  High 
Court.    EwAZ  V.  MoKUNA  BiBi  I.  li.  R.  1  All.  132 
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DECREE— conf(i. 

2.   CONSTRQCTION  OF  BECREE—contd. 


(v)  Pee-emption — contd. 


lie. 


Conditional  de- 
cree— "  Finality  "  of  decree — Holiday — Limitation 
Act,  XV  of  1877,  s.  5.  A  decree  in  a  suit  to 
enforce  a  right  of  pre-emption  directed  that  the 
purchase-money  should  be  paid  within  a  certain 
period  from  the  date  the  decree  became  "  final." 
The  period  of  limitation  prescribed  for  an  appeal 
from  this  decree  expired  on  a  day  when  the  Court 
was  closed.  Held,  that  the  decree  did  not  be- 
come "  final  "  before  the  day  the  Court  re-opened. 
Ewaz  V.  MoTcuna  Bihi,  I.  L.  R.  1  All.  132,  fol- 
lowed.    Ram  Sahai  v.  Gaya  .  I.  L.  R.  7  All.  107 


117. 


_ Conditional  de- 
judgment  and  decree — Execution  of 


cree — "  Final 

decree.  Where  the  plaintiff  in  a  suit  for  pre-emp- 
tion was  granted  a  decree,  subject  to  the  payment  of 
the  purchase-money,  within  a  fixed  period,  and 
failed  to  comply  with  the  condition  imposed  on  him 
by  the  decree  : — Held,  that  he  had  lost  the  benefit 
of  the  same.  When  a  direction  contained  in  a 
decree  referred  to  the  time  at  which  such  decree 
should  become  final : — Held,  that  such  decree  became 
final  on  being  afi&rmed  by  the  lower  Appellate 
Court,  where,  although  a  special  appeal  was  pre- 
ferred by  the  plaintiff  against  the  decree  of  the 
lower  Appellate  Court,  the  same  was  subsequently 
allowed  to  be  withdrawn.  Hingan  Khan  v. 
Ganga  Pebshad     .         .         I.  Ii.  R.  1  All.  293 


118. 


Execution     of 


conditional  decree.  The  decree  of  the  original 
Court  in  a  suit  to  enforce  a  right  of  pre-emption 
dated  the  1 8th  February  1879,  directed  that,  on 
the  deposit  of  the  purchase-money  within  one  month 
of  the  date  on  which  the  decree  became  final,  the 
decree-holder  (plaintiff)  should  obtain  possession 
of  the  property  in  suit,  and  that,  if  the  decree-holder 
failed  to  make  such  deposit  within  such  period, 
the  decree  should  become  null  and  void.  The 
vendee  (defendant)  preferred  an  appeal  from  this 
decree,  which  the  Appellate  Court,  on  the  vendee's 
application,  struck  off  on  the  18th  September  1879. 
Held,  that,  assuming  that  the  order  of  the  Appellate 
Court,  by  reason  that  it  did  not  award  costs  to  the 
decree-holder  (respondent),  might  have  been 
made  the  subject  of  a  second  appeal  to  the  High 
Court,  inasmuch  as  the  decree  of  the  18th  February 
1879  could  not  have  been  affected  by  the  result  of 
such  an  appeal.  That  decree  became  final  on  the 
18th  September  1879,  when  the  appeal  from  it  was 
withdrawn  and  struck  off,  and  not  on  the  expiry 
of  one  month  and  ninety  days  from  the  date  of  the 
Appellate  Court's  order  of  the  18th  September 
1879.     Narain  Das  v.  Lachman  Singh 

I.  Ii.  R.  3  All.  135 


119. 


Conditional  de- 


cree—Civil Procedure  Code  {Act  X  of  1877),  s.  214^ 
Computation  of  period  specified  for  payment  of  pur- 
chase-money— Holiday.  The  decree  in  a  suit  to 
enforce  a  right  of  pre-emption,  dated  the  12th 

VOL.  II. 


DECREE— cowfrf. 

2.  CONSTRUCTION  OF  DECREE— conc'd. 
{v)  Pre-emption — concld. 

December  1879,  declared  that  the  plaintiff  should 
obtain  possession  of  the  property  on  payment 
of  the  purchase-money  "  within  thirty  days,"  but 
that,  if  such  money  was  not  so  paid,  the  suit  should 
stand  dismissed.  The  period  specified  in  the  de- 
cree for  the  payment  of  the  purchase-money,  the 
day  on  which  the  decree  was  made  not  being  com- 
puted, expired  on  the  11th  January  following. 
That  day  was  a  Sunday  :  the  plaintiff  paid  the  pur- 
chase-money into  Court  on  the  next  day,  the  12th 
January,  Held,  that,  inasmuch  as  the  day  on  which 
the  decree  was  made  should  not  be  taken  into  ac- 
count in  computing  the  period  specified  in  the  decree 
for  the  payment  of  the  purchase- money,  nor  the 
last  day  of  that  period,  that  day  being  a  Sunday, 
the  plaintiff  had  complied  with  the  condition 
imposed  on  him  by  the  decree.  Semble  :  That  if 
the  plaintiff  had  actually  failed  to  deposit  the 
purchase-money  within  thirty  days  as  directed  by 
the  decree,  his  suit  would  have  been  liable  to  be 
dismissed,  as  he  could  not  have  claimed  to  have 
such  period  computed  from  the  date  the  decree 
became  final.     Dabi  Din  Rai  v.     Muhammad  Ali 

I.  Ii.  R.  3  All.  850 


120. 


Decree  for  pre- 


emption conditioned  on  payment  within  fixed  time 
— Omission  to  state  consequence  of  non-payment — 
Limitation.  Where  in  a  suit  for  pre-emption  the 
decree,  while  decreeing  the  plaintiff's  right  to  pre- 
emption upon  payment  of  the  pre-emptive  price 
within  one  month  from  the  date  of  the  decree,  omit- 
ted to  state  what  would  be  the  effect  on  the  plaint- 
iff's suit  of  non-payment  within  the  prescribed 
period  : — Held,  that  the  plaintiff,  unless  he  had  paid 
the  pre-emptive  price  before  the  expiry  of  the  said 
month,  could  not  enforce  his  decree  for  pre-emption. 
Kodai  Singh  v.  Jaisri  Singh,  I.  L.  R.  13  All.  376, 
referred  to.  Bandhu  Bhagat  v.  Shah  Muhammad 
Taqi,  All.  W.  N.  {1892)  40,  dissented  from. 
Jai  Kishen  v.  Bhola  Nath  I.  Ii.  R.  14  All.  529 


3.   ALTERATION  OR  AMENDMENT  OF 
DECREE. 

1.    Duty   of   Court   to    amend 

decree — Limitation — Civil  Procedure  Code,  1882, 
s.  206.  There  is  no  limitation  for  an  application 
under  s.  206  of  the  Civil  Procedure  Code  to  amend  a 
decree,  it  being  the  duty  of  the  Court  to  amend  it 
whenever  it  is  found  to  be  not  in  conformity  with 
the  iudgment,     Kalu  v.  Latu 

••  I.  Ii.  R.  21  Calc.  259 

2._ Power   to    amend     dejree — 

Decree  differing  from  judgment.  It  is  a  power 
which  all  Courts  possess  to  amend  their  recor  i  when 
there  is  anything  to  amend  by.  Consequently, 
when  a  Judge  finds  that  the  decree  varies  from  his 
jufjament,  he  can  set  the  decree  right.  Toona  v. 
KuREBMUN     .         .         .         .6  W.  R.  Mis.  31 
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DECREE— coMf(?. 

3.  ALTERATION  OR  AMENDMENT  OF 

DECREE— cow^£?. 


3.  


Decree 


differ- 


ing from  judgment.  Every  Court  has  a  right  to 
correct  its  formal  records  in  such  a  wa,y,  if  needed, 
as  Avill  make  them  represent  truly  the  decision  which 
was  intended  to  be  judicially  expressed.  Lucas  v. 
Stephen"  ....  9  ^^.  ^  301 

Pearee  Mohun  Dutt  v.  Gooroo  Dass  Dutt 

20  W.  R.  401 

4.  ^ - ^' Civil      Procedure 


5. 


Power  of     Court 


to  recall  order.  Every  Court  has  power  to  recall  its 
own  order  on  being  satisfied  that  the  order  was 
obtained  through  fraud  or  misrepresentation  or 
suppression  of  facts.  Sheo  Pctrshitn  Chobey 
V.  Collector  of  Sarun        .  13  W.  R.  258 

Hameeda  Bibi  v.  Noob  Bibbb    9  W.  R.  394 

6.    Power    of   Judge 

to  amend  decree  proprio  motu.  Without  an  appli- 
cation being  made  for  review,  a  Judge  has  no  power 
proprio  motu  to  alter  or  amend  his  own  judgment. 
PoRESH  Nakaw  Monddx.  V.  Khettro  Moneb 
Debia 20  W.  R.  284 

7.  -  Confirmation  of 
decree  hy  High  Court  on  appeal.  After  a  decree 
has  been  confirmed  by  the  High  Court  on  appeal, 
the  Subordinate  Court  has  no  power  to  make  any 
alteration  in  it.     Onraet  v.  Sankar  Dutt  Singh 

5  B.  L.  R.  Ap.  80  :  14  W  R.  28 

Bhanushankar  Gopalram  v.  Raghunath  Ram 
Mangalram   .   2  Bom.  108  :  2nd  Ed.,  101 


8. 


Confirmation     of 


decree  hy  High  Court  on  appeal — Mistake.  A 
obtained  a  decree  for  costs  in  a  suit  brought  by  B 
against  A,  and  the  decree  was  confirmed  on  appeal 
to  the  High  Court  on  18th  June  1869.  On  13th  De- 
cember 1871,  ^  appliel  for  execution  of  the  decree 
but  it  was  found  that  the  decree  omitted  to  specify 
from  whom  A  was  to  obtain  his  costs,  and  it  was 
held  that  no  execution  could  be  taken  out  under 
the  decree.  A  therefore  applied  to  the  Judge  who 
passed  the  original  decree  to  amend  the  decree, 
and  the  decree  was  amended  on  21st  August  1872 
by  inserting  B  as  the  party  who  was  to  pay  ^'s 
costs,  A  then  made  a  fresh  application  for  execu- 
tion, which  was  allowed.  Held^  that  the  Judge 
had  power  to  amend  the  decree,  notwithstanding  it 
had  been  appealed  from  and  confirmed  by  the  High 
Court,  and  such  order  was  appealable.  Chowdhry 
Goluck  Chunder  v.  Chowdhry  Ganga  Narain 
11  B.  Ii.  R.  383,  and  11  B.  L.  R.  388  note 


Code,  1882,  s.  206 — Application  to  bring  decree  into 
accordance  loiih  the  judgment — Decree  erroneous, 
hut  in  accordance  with  judgment.  Where  a  decree 
is  in  fact  in  accordance  with  the  judgment  on  which 
it  is  based,  such  decree,  however  erroneous  it  may 
be,  cannot  be  altered  on  an  application  under  s.  206 
of  the  Code  of  Civil  Procedure  to  bring  the  decree 
into  accordance  with  the  judgment.  Lakho  Bibi 
V.  Salamat  Ali      .         .1.  L.  R.  20  All.  337 


DECREE— confd. 

3.  ALTERATION  OR  AMENDMENT  OF 

DECREE— ccmid. 

s.c.    Goluck   Chunder    Mussunt     v.     Gunqa 
Narain  Mussunt  .  20  W,  R.  Ill :  18  W.  R.  Ill 

ZuHOOR  Hossein  v.  Syedun 

11  B.  Ii.  R.  367  note  :  11  W.  R.  142 


9. 


Court     to    amend   decree — 


Conftrmation  of  decree  hy  High  Court  on  appeal. 
Where  a  decree  given  by  the  first  Court  and  affirm- 
ed by  the  Court  of  appeal  is  found  to  need  amend- 
ment with  a  view  to  its  meaning  being  made  clear, 
application  should  be  made  for  that  purpose  to  the 
lower  Appellate  Court,  and  not  by  way  of  appeal  to 
the  High  Court.  Bunwaree  Chand  Thakoor  v. 
Mud  UN  MoHUN  Chuttobaj        .        21  W.  R.  41 


10. 


Civil       Proce- 


dure Code,  8.  206 — Power  of  lower  Court  to  amend 
decree  affirmed  on  appeal.  Where  a  decree  for 
possession  of  immoveable  property  passed  by  a 
lower  Appellate  Court,  omitted  to  specify  the  plots 
of  land  to  which  it  related,  and  was  upheld  by  the 
High  Court  by  a  decree  which  likewise  gave  no 
specification  of  those  plots,  and  the  lower  Appellate 
Court  subsequently,  on  the  decree-holder's  appli- 
cation, amended  its  decree,  under  s.  206  of  the  Civil 
Procedure  Code,  by  inserting  the  required  specifi- 
cation : — Held,  that,  inasmuch  as  the  effect  of  the 
amendment  was  not  to  alter  the  effect  of  the  High 
Court's  decree,  or  to  affect  property  other  than  that 
actually  claimed  and  decreed,  the  amendment  was 
not  contrary  to  law.  Shohrat  Singh  v.  Bridgman,  I, 
L.  R.  4  All.  376,  Oobardhan  Das  v.  Oopal  Ram, 
I.  L.  R.  7  All.  366,  Kisto  Kinkur  Roy  v.  Burro- 
dacaunt  Roy,- J 4  Moo.  I.  A.  465,  and  Sundara 
V.  Subbana,  I.  L.  R.  9  Mad.  354,  referred  to.  Ram 
Saran  v.  Persidhae  Rai     .       I.  L.  R.  10  All.  51 


IL 


_  Civil  Procedure  Code,  1882, 


B.  208 — Jurisdiction  of  Court  to  amend  its  decree 
after  appeal.  Under  s.  206  of  the  Code  of  Civil 
Procedure,  a  Court  has  power  to  amend  its  decree 
by  bringing  it  into  conformity  with  the  judgment 
after  the  said  decree  has  been  confirmed  on  appeal. 
Sundara  v.  Subbanna     .      I.  Ii.  R.  9  Mad.  354 

12.  Amendmeni     of 

decree  after  confirmation  of  decree  on  appeal. 
Queere  :  Whether  the  rule  in  Sundara  v.  Subbanna, 
I.  L.  R.  9  Mad.  354,  as  to  the  amendment  of  decrees, 
viz.,  that  a  Court  has  power  to  amend  its  decree 
by  bringing  it  into  conformity  with  the  judgment 
after  the  said  decree  has  been  confirmed  on  appeal, 
is  correct.     Chathappan  v.   Pydel 

I.  Ii.  R.  15  Mad.  403 

See  Pydel  v.  Chathappan 

I.  L.  R.  14  Mad.  150 


13. 


Decree  for  costs 


— Execution  of  decree.  In  the  lower  Appeal  Court, 
the  plaintiff  obtained  a  decree  which  directed  parties 
to  bear  their  own  costs  in  proportion  in  both  the 
Courts,  while  the  judgment  directed  that  the  parties 
should  boar  each  other's  costs  in  proportion  irt  both 
the  Courts.     The  decree  was  confirmed  by  the  High 
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Court  in  cross  second-appeals  without  writing  a 
judgment.  There  was  no  point  taken  in  either  of 
the  appeals  as  to  costs.  The  plaintiff  subsequently 
applied  to  the  High  Court  for  the  amendment  of 
the  decree  under  s.  206  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882).  It  was  contended  for  the 
defendant  that  the  application  should  have  been 
made  to  the  lower  Appeal  Court.  Held,  that  the 
only  decree  which  existed  for  the  purposes  of  exe- 
cution after  the  High  Court  confirmed  the  decree  of 
the  Court  below  was  the  decree  of  the  High  Court 
into  which  that  of  the  lower  Court  became  incor- 
porated. The  application  was,  therefore,  properly 
made  to  the  High  Court.  Held,  further,  that,  that 
being  so  and  there  having  been  no  appeal  by  either 
party  against  the  order  as  to  costs,  the  Court 
might  properly  look  at  the  judgment  of  the  Court 
below  with  a  view  to  making  the  decree  as  to  costs 
agree  with  it.  Shivlal  Kalidas  v.  Jumaklal 
Nathiji  Desai  .  I.  L.  R-  18  Bom.  542 


14. 


Power  of    Court 


of  first  instance  to  amend  its  decree  after  appeal. 
In  a  suit  for  land  with  mesne  profits,  the  District 
Munsif  delivered  judgment  for  the  plaintiff,  and 
recorded  therein  a  finding  that  he  was  entitled  to 
mesne  profits  as  from  a  certain  date,  it  having 
previously  been  arranged  that  the  amount,  if  any, 
awarded  for  mesne  profits  should  be  determined  in 
execution.  In  the  decree  no  mention  was  made  of 
the  date  from  which  the  mesne  profits  were  to  be 
calculated,  but  it  was  stated  merely  that  the  amount 
was  to  be  determined  in  execution.  The  case 
went  on  appeal  before  the  District  Judge,  who  modi- 
fied the  decree  in  certain  particulars  unconnected 
with  mesne  profits.  With  a  view  to  execution, 
the  plaintiff  applied  to  the  Court  of  first  instance 
to  bring  the  decree  into  conformity  with  the  judg- 
ment. The  Com-t  having  made  an  order  accordingly, 
it  was  objected  in  the  High  Court  on  revision  that 
the  order  was  made  without  jurisdiction.  Held, 
that  the  jurisdiction  of  the  Court  of  first  instance 
to  amend  the  decree  under  s.  206  was  ousted  by 
the    confirmation    of     his      decree     on     appeal. 

PiCHUVAYYANGAR  V.   SeSHAYYANGAR 

I.  L.  R.  18  Mad.  214 


15. 


Power  of  Court 


of  first  instance  to  amend  appeal — Civil  Procedure 
Code,  s.  551.  On  the  hearing  of  an  appeal  by  a 
District  Court,  certain  special  costs  were  directed 
to  be  paid  by  the  defendant,  but,  by  a  clerical  error, 
that  direction  was  omitted  from  the  decree  when 
it  was  drawn  up.  Plaintiff  applied  to  the  District 
Judge  under  s.  206  of  the  Code  of  Civil  Procedure 
for  rectification  of  the  error  in  the  decree,  but  the 
Court  refused  to  amend,  it  appearing  tha.t  defend- 
ant had  appealed  to  the  High  Court,  which  had 
dismissed  his  appeal  and  confirmed  the  decree  of 
the  District  Court.  The  appeal  had  in  fact  been 
dismissed  under  s.  551  of  the  Code  of  Civil  Proce- 
dure. Plaintiff  then  petitioned  the  District  Court 
to  review  its  order  refusing  to  amend.     This  was 

VOL.  n. 


DECREE— cowf^;. 

3.   ALTERATION  OR  AMENDMENT  OF 
DECREE— cow«d. 

rejected,  the  District  Court  holding  that  the  decree, 
of  which  amendment  was  asked,  was  the  decree  of 
the  High  Court,  which  a  District  Court  had  no 
power  to  amend.  On  plaintiff  petitioning  the  High 
Court  to  revise  this  order  of  the  District  Court  : — 
Held,  (i)  that  the  case  was  governed  by  the  ruling 
of  the  Full  Bench  in  Pichuvayyangar  v.  Seshay- 
yangar,  I.  L.  R.  18  Mad.  214,  where  it  was  held 
that  the  jurisdiction  of  a  Court  of  first  instance  to 
amend  a  decree  under  s.  206  was  ousted  by  the 
confirmation  of  that  decree  on  appeal ;  (ii)  that 
the  decision  referred  to  applies  equally  to  second 
appeals  dismissed  under  s.  551  of  the  Code  of  Civil 
Procedure,  and  to  the  second  appeals  tried  after 
notice  to  the  respondent.  Munis amt  Naidu  v. 
MuNiSAMi  Reddi         .         I.  Ii.  R.  22  Mad.  293 


16. 


Decree    affirmed 


on  appeal — Jurisdiction — CivU  Procedure  C  d«, 
ss.  579,  623,  624 — Review  of  judgment.  The  effect 
of  s.  579  of  the  Civil  Procedure  Code  is  to  cause 
the  decree  of  the  Appellate  Court  to  supersede 
the  decree  of  the  first  Court  even  where  the  appel- 
late decree  merely  affirms  the  original  decree,  and 
does  not  reverse  or  modify  it.  Where  a  decree  has 
been  affirmed  on  appeal,  the  only  decree  which  can 
be  amended  under  s.  206  of  the  Code  is  the  decree 
to  be  executed,  and  the  decree  to  be  executed  is 
that  of  the  Appellate  Court  and  not  the  superseded 
decree  of  the  first  Court,  though  the  latter  may, 
if  necessary,  be  referred  to  for  the  purpose  of 
executing  the  appellate  decree.  The  only  Court 
which  has  jurisdiction  to  amend  the  appellate 
decree  is  the  Court  of  Appeal.  So  held  by  the  Pull 
Bench  (Mahmood,  J.,  dissenting)  Skohrat  Sivgh  v. 
Bridgman,  I.  L.  R.  4  All.  376,  explained  and  fol- 
lowed. Kisto  Kinkur  Roy  v.  Burrodacaunt  Roi/,  14 
Moo.  I.  A.  465,  discussed.  The  insertion  of 
the  word  "  not  "  in  the  last  line  but  one  of  the 
judgment  and  also  in  the  head-note  in  Shohrat 
Singh  v.  Bridgman  was  a  clerical  error.  Per  Mah- 
mood, J. — Where  a  decree  has  been  simply  affirmed 
on  appeal,  s.  579  of  the  Code  does  not  imply  t  at 
the  appellate  decree  supersedes  the  original  decree 
so  as  to  render  it  ineffective  for  purposes  of  execu- 
tion. In  such  a  case  the  lower  Court  continues  to 
have  jurisdiction  to  entertain  an  application  for 
amendment  of  its  own  decree  under  s.  206  of  the 
Code  ;  and  such  application  is  not  governed  by  any 
article  of  the  Limitation  Act,  and  may  be  made  at 
any  time.  It  may  be  granted  under  s.  206,  even 
where  an  application  for  review  of  judgment  under 
s.  623  upon  the  same  grounds  would  be  barred  by 
s  624.  A  decree  awarding  the  plaintiffs  possession 
of  immoveable  property  did  not  comply  with  s.  206 
of  the  Code  by  containing  the  particulars  of  the 
claim  or  specifying  clearly  the  relief  granted.  On 
appeal  by  the  defendant,  the  High  Court,  in 
general  terms,  confirmed  the  decree  and  dismissed 
the  appeal.  The  decree- holders  then  applying  for 
execution,  the  judgment-debtors  objected  that 
the  decree  was  incapable  of    execution,    and    this 
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objection  was  allowed  bj^  the  High  Court  on 
appeal.  The  decree-holders  applied  to  the  High 
Court  to  amend  its  decree,  but  the  application 
was  refused ;  and  thej-  then  made  a  similar 
application  to  the  first  Com-t  to  amend  its  original 
decree,  which  had  been  aflfirmed  on  appeal.  This 
application  was  granted  by  a  judge  who  A^as  not  the 
Judge  who  had  passed  the  original  decree.  Hdd 
by  the  Full  Bench  (Mahmood,  J.,  dissenting), 
that  the  Court  beloAV  had  no  jurisdiction  to  make 
such  amendment,  the  original  decree  having  been 
superseded  by  the  High  Court's  appellate  decree. 
Held  by  Mahmood  J.  {contra)  that  the  Court  below 
had  jurisdiction  to  make  such  amendment,  and 
could  make  it  ahy  time ;  that  the  High  Court's 
decree  could  not  be  amended,  because  the  former 
order  refusing  amendment  had  become  final  and 
operated  as  res  judicata  ;  that  the  amendment  of 
the  original  decree  under  s.  206  AAas  not  barred 
by  s.  624 ;  and  that  it  would  be  den^^ing  justice 
on  account  of  technicalities  to  hold  that  the  original 
decree,  though  affirmed  on  appeal,  could  be  neither 
executed  nor  amended.  Muhammad  Sulaiman 
Khan  v.  Muhammad    Yar   Khan 

I.  Ii.  B.  11  All.  267 

Sulaiman     Khan     v. 
I.  L.  B.  11  All.  314 

Finding  in, 


See    Muhammad 
Fatima     . 


17. 


judgment  not  embodied  in  decree — Amendment 
of  decree — Appeal  against  amendment  decree — Tme 
how  calculated.  In  a  suit  for  a  declaration  of 
title  to  land  and  for  possession,  A\hich  Mas  based 
upon  a  will  alleged  to  have  been  made  in  plaint- 
iff's favour,  the  Subordinate  Judge,  finding  the 
document  to  be  a  forgery,  dismissed  the  suit.  The 
fourth  defendant  had  been  made  a  party,  inasmuch 
as  he  claimed  a  portion  of  the  land  as  alienee. 
Though  the  case  for  the  plaintiff  failed,  the  Sub- 
ordinate Judge,  on  the  above  finding,  dealt  in  his 
judgment  with  an  issue  which  had  been  framed 
regarding  the  validity  or  otherwise  of  the  alleged 
alienation  to  the  fourth  defendant.  He  held  that 
it  had  been  made  for  no  consideration,  and  found 
the  issue  against  the  fourth  defendant.  The  decree 
dismissing  the  suit,  which  bore  date  the  22nd  of 
June  1896,  contained  no  reference  to  the  finding 
against  the  foiu-th  defendant  on  that  issue.  The 
fourth  defendant  applied  for  a  revicAA  of  the  judg- 
ment, complaining  that,  as  the  suit  had  been 
dismissed,  the  reference  in  the  judgment  to  the 
alleged  alienation  in  his  favour  was  unnecessary, 
and  might,  if  permitted  to  stand,  operate  against 
him  as  res  judicata  in  any  subsequent  suit  that 
might  be  brought,  and  praying  that  the  finding 
might  be  either  expunged  or  modified  in  his  favour. 
Upon  this  being  refused,  fourth  defendant  applied, 
under  s.  206  of  the  Code  of  Civil  Procedure,  that 
the  decree  might  be  brought  into  conformity  with 
the  judgment,  and  an  order  was  made  on  27th 
October  1896,  adding  to  the  decree  a  clause  to  the 
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effect  that  the  issue  referred  to  had  been  found' 
against  the  foiu"th  defendant.  On  12th  December 
1896,  fourth  defendant  preferred  an  appeal  against 
the  decree  of  the  Subordinate  Judge,  but  the  Dis- 
trict Judge  rejected  it  as  being  out  of  time.  Held, 
that,  the  decree  being  in  conformity  with  the  judg- 
ment, the  Subordinate  Judge  had  no  power  to  vary 
it ;  and  that  the  words  a\  hich  had  been  added  must 
be  expunged,  and  the  decree  restored  to  its  ori- 
ginal state.  Also  that  the  finding  on  the  issue 
against  the  fourth  defendant  was,  in  fact,  no  finding 
except  Avith  regard  to  the  question  of  consideration. 
Per  Subramania  Ayyar,  J. — That  where  a  decree 
which  is  at  variance  with  the  judgment  is  brought 
into  conformity  Avith  the  latter  under  s.  206  of  the 
Code  of  Civil  Procedure,  the  date  of  the  rectifi- 
cation is  immaterial  with  reference  to  the  cal- 
culation of  the  time  in  which  Si.ny  appeal  may  be 
preferred  against  such  decree.  But  where  a  decree 
is  wrongly  varied,  a  party  affected  by  such  varia- 
tion should  be  entitled  to  calculate  the  time  during 
which  an  appeal  may  be  preferred  as  commencing 
from  the  date  of  the  variation.  Pauameshraya 
V.  Seshaoiriappa  .         .     I.  L.  B.  22  Mad.  804 


18. 


Compromise  after 


decree — Power  of  High  Court  to  amend  or  review 
decree — Civil  Procedure  Code,  s.  623 — Proceeding 
in  execuiion,  barred  by  time — Limitation  Act — Act 
X  V  of  1877,  Sch.  II,  Art.  179.  The  High  C^urt  has 
no  power  to  alter  its  own  decree,  except  under  the 
provisions  of  either  s.  206  or  s.  623  of  the  Code  of 
Civil  Procedure.  The  ground  of  review  must  have 
been  existing  at  the  time  of  the  decree,  the  s.  623 
not  authorizing  review  of  a  decree,  which  was  right, 
on  the  happening  of  a  subsequent  event.  After  a 
decree  for  land  against  four  defendants,  a  compro- 
mise was  made  between  the  plaintiff  and  the  third 
defendant.  The  first  and  fourth  had  acknowledged 
the  i)laintiff's  right.  The  second  and  third  had 
defended  the  suit,  and  the  decree  had  been  made, 
and  affirmed  on  appeal  to  the  High  Court,  jointly 
and  severally  against  the  first  three  and  conditionally 
against  the  fourth.  An  application  by  the  se- 
cond and  third  defendants  for  leave  to  appeal  to 
Her  Majesty  was  withdrawn,  the  two  parties  to 
the  compromise  having  obtained  an  order  for 
amendment  of  the  decree  in  its  terms.  For  the  exe- 
cution of  the  decree  against  the  three  defendants, 
other  than  the  third,  as  to  the  proportionate  part 
of  the  property  sued  for,  and  not  the  subject  of 
the  compromise,  the  decree-holder  afterwards  ob- 
tained  an  order.  This  order  was  reversed  by  the 
High  Court.  Hence  this  appeal.  Held,  that  the 
order  directing  the  amendment  of  the  decree  in 
the  terms  of  the  compromise  was  beyond  the  powers 
of  the  High  Court,  and  was  without  operation  either 
in  favour  of  or  against  those  defendants  who  had 
not  been  parties  to  the  petition  for  that  amend- 
ment. Hdd,  also,  on  the  decree-holder's  petition 
for  execution  of  the  decree,  that  the  period  of  limit- 
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OF 


ation  commenced  from  the  date  of  the  primary,  and 
not  of  the  amended,  decree  of  the  High  Court. 
Execution  was,  therefore,  barred  by  limitation. 
Instead  of  attempting  the  alteration  in  the  decree, 
the  High  Court  could  properly  have  made  the 
compromise  a  rule  of  Court,  and  have  stayed  all 
proceedings  against  the  defendant,  who  was  a  party 
to  it,  except  for  the  purpose  of  enforcing  it  against 
him.  KoTAGHiRi  Venkata  Subbamma  Rao  v. 
Vellanki  Venkatarama  Rao 

I.  li.  R.  24  Mad.  1 

L.  R.  27  I.  A.  197 

4  C.  W.  N.  725 


19. 


Proceedings     to 


set  aside  decree — Application  for  review.  The  pro- 
per course  for  a  party  desiring  to  set  aside  a  decree 
passed  against  him  by  a  competent  Court,  which  he 
alleges  to  have  been  obtained  by  fraud,  is  to  apply 
to  the  Court  which  passed  the  decree  to  review  and 
alter  it,  and  not  to  bring  a  suit  for  declaration  of 
his  right  by  setting  aside  such  decree.  Mewa  Lall 
Thakub  v.  Bhujhun  Lall   ,  13  B.  L.  R.  Ap.  11 

20.   Court      passing 

decree.  A  decree  should  be  amended,  if  necessary, 
by  i  the  Court  which  passed  it.  Bhuggobutty 
Churn  Haldar  v.  Niroptjnah  Dabee 

1  W.  R.  Mis.  8 

Bangseeram  Shaha  v.   Juggernath  Shaha 

W.  R.  1664,  Act  X,  11 

Nilkomul  Roy  v.  Rohinee  Dossia 

13  W.  R.  330 

21. Amendment  made 


by  wrong  Court.  But  where  the  amendment  was 
made  by  the  Court  executing  it,  the  High  Court 
disallowed  the  error  as  a  ground  of  appeal,  as  no  in- 
justice had  been  done  by  it.  Bangseeram  Shaha 
V.  Juggurnath  Shaha  .  "W.  R.  1864,  Act  X,  11 

22. Mode  of  obtain- 
ing correction  of  error — Review.  Any  error  that 
may  have  crept  into  a  decree  can  be  corrected  by 
that  Court  only  which  passed  the  decree.  Semble  : 
Such  a  correction  should  be  obtained  by  a  review  of 
judgment.  Rao  Oomrao  Singh  v.  Sutun  Lall 
1  IS,  W.  Pt.  6,  p.  77  :  Ed.  1873, 168 

Bunseedhur  v.  Kuddey  Lall. 

1  N*.  W.  Ed.  1873, 198 

DwARKA  Pershad  V.  Bankut  Nurseya 

2  N.  W.  184 
Ram  Nath  v.  Gowhur    .         .     2  W.  R.  230 

Akbur  Ali  v.  Mullick  Mukdoom  Buksh 

25  W.  R.  63 


23. 


Court      execut- 


ing decree.  A  Court  executing  the  decree  of  a  supe- 
rior Court  has  no  power  to  alter  the  terms  of  the 
decree.    Rao  Oomrao  Singh  v.  Stjtun  Lall 

1  W.  W.  Pt.  6,  p.  77  :  1873, 168 

Shed  Pershad  v.  Shiva  Ram     .      2  K".  W.  59 
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^^*  — Appellate  Court. 

It  IS  not  competent  to  the  Appellate  Court  in  a 
matter  arising  in  execution  to  add  to,  or  alter,  the 
decree.  Becharam  Paul  v.  Bhugwan  Chundeb 
GJhose 5  C.  L.  R.  522 

25. - - 


■ Execution      of 

decree— Mode  of  payment  of  decree.  In  a  case  of 
execution  of  decree  pending  in  a  Munsif 's  Court,  the 
Judge  is  not  the  person  to  sanction  a  proposition 
for  a  temporary  alienation  of  the  judgment-debtor's 
property  to  provide  for  payment  of  the  decree,  buib 
the  Com-t  which  passed  the  decree.  Such  an  ar- 
rangement should  provide  for  the  whole  amount 
payable  under  the  decree,  including  interest. 
GooMAN  Singh  v.  Makhun  Singh  .  2  W.  W.  145 

26.    Time     for    amendment— 

Clerical  error  in  decree.  A  clerical  error  in  the  de- 
cree appealed  against  was  ordered  to  be  rectified  at 
the  hearing  of  the  appeal.  Hirji  Jina  v.  N4ran 
MuLJi        .         .         .         .       I.  L.  R.  1  Bom.  1 


27. 


Kistbundi — 


Instalment  decree.  A  kistbundi  is  part  of,  or  inci- 
dental to,  the  decree  of  the  Court,  and  cannot  be 
altered  after  the  decree  is  finally  given  unless  for 
the  purpose  of  the  correction  of  errors.  Lall 
Mahomed  v.  Shona  Jolla  Ghazee 

2  W.  R.  S.  C.  C.  Ref.  3 


28. 


Omission     to 


award  costs— Clerical  error.  An  omission  to  award 
costs  cannot  be  considered  merely  as  a  clerical 
error,  but  must  be  rectified  by  way  of  review  within 
the  prescribed  time.  Ram  Sahay  Singh  v.  Rookhoo 
Singh        .         .         .         .  15  W.  R.  414 

29,  Decree  award- 
ing costs.  A  decree  which  contains  a  distinct  speci- 
fication of  costs,  whether  rightly  or  wrongly  calcu- 
lated, cannot  be  amended  in  appeal.  Buoy  Go  bind 
Naik  v.  Kalee  Prossunno  Naik  .  16  W.  R.  294 

30  — Decree  of  High  Court    on 

appeal  from  Recorder  of  Rangoon— Onier 
for  execution  of  conveyance.  The  High  Court,  on 
appeal  from  a  judgment  of  the  Recorder  of  Rangoon, 
directed  that  an  account  should  be  taken  between 
the  parties,  and  that  in  default  of  payment  of 
the  amount  thereby  found  to  be  due  from  the  de- 
fendant to  the  plaintiff  within  thi*ee  months,  a 
sale  of  the  mortgaged  property  should  be  effected. 
On  the  18th  March  1872,  an  order  was  passed  by 
the  Recorder  of  Rangoon,  which  was  as  follows 
**  By  consent  the  property  subject  to  the  equitable 
mortgage  to  be  given  up  to  the  plaintiff  in  satis- 
faction of  all  claims  and  demands  against  the  de- 
fendant under  the  decree  of  the  High  Court." 
On  the  3rd  July  1872  the  Recorder  directed  the 
defendant  to  execute  within  six  days  a  conveyance 
of  the  mortgaged  property  to  the  plaintiff.  On  the 
11th  July  1872  the  Recorder  declared  that,  if  the 
conveyance  was  not  executed  within  twenty-four 
hours  by  the  defendant,  the  Court  would  execute 
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it,  and  accordingly  on  the  12th  July  1872  the  Court 
executed  the  conveyance.  Held,  that  the  Recorder 
had  no  power  to  pass  the  order  of  the  18th  March 
1872,  and  that  the  defendant  could  not  be  required 
to   execute   the   conveyance.     Azimnuixah   Moo- 

DEEN  V.   CBinKSHANK         .  .  11  B.  L,  R.  67 
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31. 


Decree     of    predecessor — 


Amendment  of  clerical  error.  Where  a  Judge  finds 
that  a  decree  passed  by  his  predecessor  contains 
something  or  bears  a  construction  evidently  not 
contemplated  by  the  judgment  of  that  Judge,  he 
is  quite  competent  to  alter  the  decree  so  as  to 
bring  it  into  conformity  with  the  judgment.  The 
limitation  for  reviews  does  not  apply  to  an  appli- 
cation for  alteration  of  a  clerical  error  in  a  decree. 
MoDOOsuDXJN  Ghosh  v.  Romanath  Ghosh 

12  W.  R.  65 


82. 


Modification    of  decree  in 


execution — Power  of  Court  to  make  alteration  in 
directions.  Where  a  decree,  which  has  been  passed 
on  a  mo:tg  g^  bond,  is  to  the  effect  that  the  decree- 
holder  is  entitled  to  have  his  lien  satisfied  by  the 
sale  of  the  rights  and  interests  of  the  judgment- 
debtor  in  all  the  properties  hypothecated,  the  High 
Court  cannot  modify  its  terms  and  direct  the  Court 
which  is  charged  with  the  execution  to  sell 
first  the  judgment-debtor's  rights  and  interests 
in  one  portion  of  the  properties  pledged,  and  then, 
if  t!ie  proceeds  are  not  sufficient,  to  proceed  against 
the  remaining  portion.  Bebee  Doss  v.  Lullit 
MoHUN  Shah  Chowdhby         .        23  W.  R.  195 


33. 


Mode  of    amendment — No- 


tice to  parties — Presence  of  parties.  A  decree 
should  not  be  amended  except  in  the  presence  of 
the  parties  concerned,  or  after  service  pf  notice  on 
them  to  attend.  Kjshen  Dyal  Sinoh  v.  Sunkar 
DuTT        .         .         .         .  2  W.  R.  Mis.  15 

BuLORAM  Doss  v.  Jogendro  Nath  Mtillic 

19  W.  R.  349 


34. 


Ex    parte    decree — Absence 


of  party — Recall  of  ex  parte  decree.  If  a  Judge 
makes  an  ex  parte  order,  unless  in  cases  in 
which  he  is  expressly  empowered  to  make  such  an 
order,  the  party  who  has  not  been  heard  has  a  right 
to  apply  to  the  Judge  to  set  it  aside ;  and  if  the 
Judge  finds  that  such  order  was  wrong,  he  is  at 
liberty,  on  hearing  both  parties,  to  recall  it.  Sheo 
PROStTNNOo  Singh  v.  Buldhareb  Lall 

13  W.  R.  232 


85. 


Uncertainty     in        decree 


— Evidence  to  amend  uncertainty  in  decree.  In 
the  execution  of  a  decree  for  the  possession 
of  land,  if  it  is  found  that  the  bound, 
aries  described  in  the  plaint  are  no  longer  in 
existence,  it  is  allowable  to  take  the  evidence 
of  witnesses  to  ascertain  their  former  position. 
Kjllee  Dabee  v.   Mudoo  Soodun  Chowdhry 

16  W.  R.  171 


36. 
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Evidence 


to 


amend  uncertainty  in  decree — Execution.  Where 
a  decree  is  so  uncertain  that  it  is  impossible  to  ascer- 
tain what  is  decreed,  a  plaintiff  cannot  be  put  into 
possession  of  any  other  thing  by  execution  than  that 
which  the  decree  describes.  Evidence  cannot  be 
given  in  the  execution  department  to  amend  any 
uncertainty  in  the  decree.  The  law  allows  cer- 
tain matters  to  be  ascertained  in  execution,  but 
beyond  those  it  is  the  duty  of  the  Judge  to  take  care 
that  his  decree  is  so  precise  that  it  is  capable  of 
execution  without  leaving  it  to  the  Court  of  exe- 
cution to  decide  what  the  Judge  intended  to  decree. 
The  necessity  of  certainty  in  decrees  discussed. 

DWARKANATH  HaLDAR  V.  KaMALA  KaNTH    HaLDAR 

3  B.  L.  R.  Ap.  128 :  S.  C.  12  W.  R.  99 


37. 


Decree    for  maintenance 


— Charge  on  estate — Necessity  to  alter  amount  of 
maintenance.  A  decree  against  the  proprietor 
of  an  estate  for  a  monthly  maintenance,  so 
long  as  it  remains,  creates  a  debt  payable  out  of 
the  estate  and  liable  to  be  met  out  of  any  portion 
passing  to  the  son.  If  new  circumstances  arise 
requiring  that  the  original  allowance  ought  not  to 
be  continued,  the  proper  course  would  be  to  apply 
for  a  review  to  the  Court  which  made  the  decree. 
The  propriety  of  the  sum  allowed  cannot  be  ques- 
tioned in  execution  Ram  Kttllee  Koer  v.  Court 
OP  Wards        .         .         .         .      18  W.  R.  474 


38. 


Alteration  of   decree   by 


subsequent  ..agreement.  Petitioner,  a  decrec- 
holJer,  attaoheti  the  ilcfendant'a  property  in 
execution.  Subsequently  to  the  attachment, 
petitioner's  vakil  presented  a  razinama  petition  to 
the  Court  on  behalf  of  his  client,  praying  that  the 
attachment  might  be  removed  and  execution  stayed. 
An  order  was  made  granting  the  petition  and  allow- 
ing the  decreed  amount  to  be  paid  by  instalments. 
Some  months  afterwards,  the  petitioner,  charging 
that  the  vakil  had  presented  the  former  petition 
fraudulently  and  without  authority,  applied  to 
have  his  decree  executed.  The  civil  Judge  refused 
to  alter  the  former  order  or  to  notice  petitioner's 
allegations  against  his  vakil.  On  appeal,  the 
High  Court  directed  the  Judge  to  investigate  these 
allegations.  The  civil  .Judge  found  that  the  vakil 
was  authorized  to  present  the  petition,  and  that  his 
conduct  was  not  fraudulent.  Udd,  that  such  a 
petition  as  that  presented  by  the  vakil,  even  if 
within  the  scope  of  his  dutj',  should  not  be 
permitted  to  alter  the  terms  of  a  final  decree. 
Venkatarammanna  v.   Chavela    Atchivamma 

6  Mad.  127 

39, Mistake  ''"  in  decree — Dis- 
covery of  mistake  on  appeal.  A  compromise 
set  up  by  the  defendants  in  the  present  suit 
having  been  rejected,  a  decree  was  given  to  the 
plaintiff  for  the  sum  of  R62,913,  awarded  in  the 
original  suit.  That  decree  was  upheld  on  appeal  ; 
but  as  it  was  alleged  that  on  the  fact's  stated  in  the 
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plaint  in  the  original  suit,  the  plaintiff's  mother'® 
share  of  the  dower  was  an  eighth,  and  not  a  third, 
the  Privy  Council  held  that  plaintiff  ought  not  to 
benefit  by  that  mistake,  if  it  was  a  mistake  ;  and 
they  accordingly  left  it  to  the  lower  Court  to  enquire 
into  that  point,  and  to  let  execution  go  for  the 
eighth  or  the  third  share,  according  as  the  fact 
might  turn  out.  Abdool  Ali  v.  Mozufftjr 
HossEiK  Chowdhby         .        16  W.  R.  P.  C.  22 


40. 


Irregular 


alteration  of 
order  in  favour  of  Government.  A  pauper 
suit  for  possession  was  decreed  vith  mesne 
profits  to  be  ascertained  in  execution,  costs  being 
also  awarded,  including  the  value  of  stamps  due 
to  Government,  which  was  to  be  paid  by  plaintiff 
and  defendant  in  shares  proportionate  to  their 
ultimate  success  when  the  amount  of  wasilat  should 
be  ascertained.  As  the  parties  did  not  choose  to  go 
into  the  enquiry  as  to  mesne  profits,  the  Court,  on 
a  motion  by  Government,  called  upon  the  parties 
to  appear,  and,  on  their  refusing  to  do  so,  altered  its 
original  order  with  respect  to  the  payment  of  the 
stamp  duty,  and  declared  that  it  should  be  realized 
from  both  the  parties  jointly.  Held,  that  the  Court 
had  no  authority  to  make  the  second  order  in  fav- 
our of  Government,  and  that  the  proceedings  taken 
in  execution  thereof  were  without  legal  foundation. 
Shostee  Churn  Roy  v.  Collector  of  Chitta- 
GONG 13  W.  R.  155 


41. 


Decree  of  Special  Commis- 


sioners under  Act  IX  of  1859 — Revision  of,  hy 
Government.  Held,  that  a  decree  of  the  Court  of 
special  commission  under  Act  IX  of  1859,  though 
adjudging  a  right  to  the  plaintiff  other  than  that 
sued  for,  cannot  for  this  reason  be  treated  as  a  nul- 
lity, and  as  one  conferring  no  right ;  that  the  ap- 
propriation in  satisfaction  of  the  decree  once  made, 
a  proprietary  right  in  the  assigned  villages  would 
arise  in  the  plaintiff  under  the  decree,  of  which  she 
could  not  afterwards  be  lawfully  deprived  on  any 
such  allegation  as  that  of  incorrect  valuation,  the 
Government  under  the  circumstances  having  no 
power  of  revision.  Khanzadee  v.  Collector  op 
BooLUNDSHFHTjR        ...  1  Agra  57 

42. Application  to  amend  by 

person  not  party  to  the  sxdi^- Application  by 
Government  to  prote(^t  revenue — emission  to  specify 
costs  in  decree  in  pauper  suit.  A  instituted  a  suit  in 
forma  pauperis  against  B,,  to  which  the  Government 
was  not  a  party.  The  claim  was  decreed  in  the 
Court  of  first  instance,  but  this  decision  was  reversed 
by  the  High  Coiu:t  in  regular  appeal,  and  the 
plaintiff's  suit  dismissed.  The  decree  of  the  High 
Court  did  not  contain  any  order  as  to  the  payment 
of  the  stamp  fees,  and  the  Government  applied  to 
have  the  decree  amended  in  that  respect.  Held, 
that  the  application  must  be  refused  on  the  ground 
that  the  Government,  not  being  a  party  to  the  suit, 
had  no  right  to  be  heard  in  the  matter.  In  the 
matter  of  the  petition  of  Secretary  of  State 
FOR  Indla.  in  Council        ,  2  C.  L.  R.  461 
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43. 


Alteration  without  notice 


— Decree  in  accordance  with  judgment — Notice  to 
parties.  The  Court  in  a  suit  upon  a  bond  gave 
the  plaintiff  a  decree,  making  a  deduction 
from  the  amount  claimed  of  a  sum  covered 
by  a  receipt  produced  by  the  defendant  as  evi- 
dence of  part  payment,  and  admitted  to  be 
genuine  by  the  plaintiff.  The  decree  was  for 
a  total  amount  of  Rl,282.  Subsequently,  on 
application  by  the  decree-holder,  and  without 
giving  notice  to  the  judgment-debtor,  the  Court 
which  passed  the  decree,  purporting  to  act  under 
s.  206  of  the  Civil  Procedure  Code,  altered  the 
decree  and  made  it  for  a  sum  of  R  1,460. 
The  decree-holder  took  out  execution,  and  the 
judgment-debtor  objected  that  the  decree  was  for 
R  1,282  and  had  been  improperly  altered.  The 
Court  executing  the  decree  disallowed  the  objection 
on  the  ground  that  it  was  not  such  as  could  be  en- 
tertained in  the  execution  department.  Held, 
that  the  decree,  as  it  originally  stood,  was  in  accord- 
ance with  the  judgment,  and  the  Court  had  no 
power  to  alter  it  as  it  did ;  and  the  proceeding  was 
further  irregular,  in  that  no  notice  \vas  given  to  the 
opposite  party  as  required  by  s.  206  of  the  Code. 
Abdul  Hayai  Khan  v.  Chunia  Kuar 

I.  L.  R.  8  All.  377 


44. 


Observations  by 


Mahmood,  J.,  on  the  amendment  of  decrees  and 
s.  206  of  the  Civil  Procedure  Code.  Tarsi  Ram 
v.  Man  Singh         .         .  I.  L.  R.  8  All.  492 

45.  Irregularity — Suit  for  posses- 
sion of  immoveable  property — List  of  properties 
sued  for  appended  to  plaint — Omission  to  spe- 
cify in  decree  properties  decreed.  The  plaintiff  in 
a  suit  claimed  possession  of  villages  said  in  the 
plaint  to  be  "  detailed-below."  No  details  of  the 
villages  were  given  in  the  plaint  itself,  but  a 
separate  paper  containing  a  list  of  villages  was  filed 
with  the  plaint.  The  plaintiff  obtained  a  decree 
for  possession  of  "  all  the  villages  claimed,"  but  there 
was  no  indication  in  the  decree  what  those  villages 
were.  Held,  that  the  Court  executing  the  decree 
was  not  justified  in  reading  the  contents  of  the  list 
of  villages  attached  to  the  plaint  into  the  decree, 
and  awarding  the  decree-holder  possession  of  the 
villages  named  in  such  list.  S.  A.  No.  310  of  1882, 
decided  on  the  11th  August  1882,  followed.  Debt 
Char  an  v.  Pirbhu  Din  Bam,  I.  L.  B.  3  All.  388, 
referred  to.  Muhammad  Sulaiman  v.  Muhammad 
Yar         .         .         .         .        I.  L.  R.  6A1L30 

46,  . Interest — Amendment  of  decree 

— Judgment  awarding  interest  for  period  prior 
to  suit — Decree  directing  interest  to  be  paid 
from  date  of  suit.  The  judgment  in  an  appeal  ad- 
judged interest  to  be  paid  for  the  period  prior  to  the 
institution  of  the  suit  only.  The  decree  contained 
an  order  for  payment  of  interest  from  the  date  of  the 
suit  onwards.  Held,  that  no  variance  with  the 
judgment,  within  the  meaning  of  s.  206  of  the  Civil 
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Procedure  Code,  was  involved  in  the  additional 
order  contained  in  the  decree.  Kolai  Ram  v.  Pali 
Ram        ...         .       I.  L.  R.  7  AU.  755 


47. 


-Separate  adjudication — Order 
A  District  Judge,  by  an  order 


amending  decree. 

passed  under  s.  206  of  the  Civil  Procedure  Code, 
altered  a  decree  passed  by  his  predecessor  in  the 
terms,  "I  dismiss  the  appeal,"  to  read  "  I  accept 
the  appeal,"  on  the  ground  that  his  predecessor 
had  obviou  ly  meant  to  say  he  accepted  the 
appeal,  and  that  the  decree,  as  it  stood,  failed 
to  give  effect  to  the  judgment.  Hdd,  on  appeal 
under  the  Letters  Patent,  that  an  order  passed 
under  s.  206  of  the  Civil  Procedure  Code  consti- 
tuted an  adjudication  separate  from  that 
concluded  by  a  decree  under  the  Code  passed 
after  the  parties  had  been  heard  and  evidence 
taken,  and  that  the  order  in  the  present  case 
was,  therefore,  a  separate  adjudication,  and  was 
not  appealable  under  s.  588.  Also  that,  in  saying 
that  by  "  dismiss  "  his  predecessor  had  meant 
*'  decree,"  the  Judge  had  altered  the  decree  in  a 
manner  not  warranted  by  the  terms  of  s.  206  ; 
that  he  had,  therefore,  exercised  his  jurisdiction 
**  illegally  and  with  material  irregularity  "  within 
the  meaning  of  s.  622  of  the  Code ;  and  that  the 
High  Court  was  consequently  competent  to  re- 
verse his  order.     Subta  v.  Ganga 

I.  Ij.  R.  7  AIL  875 

Reversing  judgment  of  Oldfield,  J.  (differing 
from  Mahmood,  J.),  in  Surta  v.  Gang  a 

I.  L.  R.  7  AU.  412 


48. 


Order     for     payment    by 


instalment — Civil  Procedure  Code,  18-59,  if.  194 — 
Interest~D  s^retion  of  Court.  The  discretion  vest- 
ed in  Courts  by  s.  194  of  Act  VIII  of  1859  should  not 
be  exercised  without  sufficient  reason.  Mohessur 
BuKSH  Singh  v.  Thubboo  Chowdhry  2  Hay     8 

49. Civil  Procedure 

Code,  1859,  s.  194.  It  should  not  be  applied  to  an 
action  for  money  due  on  an  instalment  bond,  the 
terms  of  which  had  been  broken.  Luchmenauth 
DooGUR  V.  Haradhun  Mooeerjbe    2  Hay  95 


50. 


Civil      Procedure 


Code,  1859,  s.  194.  Held,  that,  when  not  order- 
ing the  amount  of  the  decree  to  be  paid  by  instal- 
ments has  arisen  from  any  error  or  omission,  or  it 
is  otherwise  requisite  for  the  ends  of  justice,  the 
Court  which  passed  the  decree  has  power  to  review 
it  and  to  make  an  order  for  payment  by  instalments. 
Otherwise  the  Court  has  no  power  to  make  such  an 
order  subsequent  to  the  decree  without  the  con- 
sent of  the  judgment-creditor.     Ravichand    Dali- 

OHAND    V.    MOTILAL   NaRBHERAM 

4  Bom.  A.  O.  77 


51. 


Civil  Procedure 


Code,  1859,  s.  104  {1877,  s.  210).  Qucere  :  Whether 
*'  a  decree  for  the  payment  of  money  "  means  merely 
what  is  commonly  known  as  a  money-decree,  or 
includes  a  decree  in  which  a  sale  is  ordered  of  im- 
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moveable  property,  in  pursuance  of  a  contract  speci- 
fically affecting  such  property,  within  the  meaning 
of  s.  194  of  Act  VIII  of  1859  and  s.  210  of  Act  X 
of  1877.  Where  a  Court,  on  the  ground  that  the 
defendant  was  "  hard  pressed,"  directed  the  amount 
of  a  decree  to  be  paid  by  instalments  extend- 
ing over  ten  years,  and  allowed  only  one-half  of  the 
usual  rate  of  interest  :—^eW,  that  there  was  no 
"  sufficient  reason  "  for  directing  payment  of  the 
amount  of  the  decree  by  instalments,  and  that  such 
Court  had  exercised  its  discretion  injuriously  to 
the  plaintiff  by  the  length  of  the  period  over  which 
instalments  were  extended,  and  by  allowing  a  rate 
of  interest  less  than  the  ordinary  rate.  Binda 
Prasad  v.  Madho  Prasad  .   I.  L.  R.  2  All.  129 


52. 


Civil   Procedure 


Code,  1877,  s.  210.  Held,  that  the  provisions  of 
s.  210  of  Act  X  of  1877  are  not  applicable  in  a  suit 
for  the  recovery  of  the  amount  of  a  bond-debt  by 
the  sale  of  the  property  hypothecated  by  such 
bond.  In  such  a  suit,  therefore,  the  Court  cannot 
direct  that  the  amount  of  the  decree  shall  be  pay- 
able by  instalments.  Hardeo  Das  v.  Hukam 
Singh  .         .  I.  L.  R.  2  All.  320 


53. 


Civil    Procedure 


Code,  1877,  s.  210 — Decree  for  money.  There  is 
nothing  in  s.  210  of  Act  X  of  1877,  or  elsewhere 
in  that  Act,  authorizing  a  Court  to  direct  that  the 
amount  of  a  decree  should  be  paid  within  a  fixed 
time  from  its  date.  Semble  :  That  the  provisions 
of  s.  210  of  Act  X  of  1877  are  not  applicable  in  a 
suit  for  the  "Yecovery  of  the  amount  of  a  bond- 
debt  by  the  sale  of  the  "  nankar  "  allowance  hy- 
pothecated by  such  bond.  Bachchu  v.  Ma  dad 
Ali  I.  L.  R.  2  All.  649 

See  Tata  Charlu  v.  Konadula  Ramachandra 
Reddi        .         .         .  I.  li.  R.  7  Mad.  152 


64. 


Civil    Procedure 


Code,  Act  XIV  of  1882,  s.  210,  Decree  under— 
Rigid  to  execution.  On  the  23rd  February  1878,  an 
application  was  made  for  execution  of  a  decree, 
dated  the  3rd  December  1877,  in  which  the  decree- 
holder  stated  that  the  judgment-debtor  had  agreed 
to  pay  the  balance  then  due  on  the  13th  August 
1878.  The  application  was  then  struck  off  on  the 
26th  June  1 878.  On  the  30th  June  1 88 1 ,  the  decree- 
holder  again  applied  for  execution,  and  on  the 
11th  July  1881  the  judgment-debtor,  with  the 
consent  of  the  decree-holder,  applied  for  time  to 
pay  the  balance  due  till  the  8th  September  1881, 
and  that  application  was  also  struck  off.  On  the 
Ist  March  188.*^,  the  decree-holder  again  applied  for 
execution.  Held,  that  the  application  by  the  judg- 
ment-debtor made  on  the  11th  July  1881,  alleging 
that  he  had  come  to  an  arrangement  with  the 
decree-holder  for  the  payment  of  the  amount  due  by 
instalments,  having  resulted  in  its  being  registered 
and  the  proceedings  struck  off,  amounted  to  a 
direction  that  the  decretal  amount  be  paid  by 
instalments  as  stipulated  in  the  petitions  ;  and  that. 
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this  being  so,  there  was  a  decree  passed  on  that  date 
under  the  provisions  of  the  second  paragraph  of 
s.  210  of  the  Code  of  Civil  Procedure,  of  which  the 
decree-holder  was  entitled  to  have  execution. 
Jhoti  Sahu  v.  Bhtjgtjjst  Gir    '   *' 

I.  L.  R.  11  Cale.  143 


55. 


Limitation  Act, 


1877,  Art.  175 — Application  for  execution  of  decree 
— Civil  Procedure  Code,  s.  210.  An  application  to 
■execute  a  decree,  dated  30th  August  1880,  was 
made  on  25th  May  1881.  While  the  application 
was  pending,  the  judgment-debtor  presented  a 
petition  to  be  allowed  to  pay  the  debt  by  instal- 
ments, and  the  decree-holder  consenting  to  this, 
the  Court  made  the  following  order  : — "  According 
to  the  application  of  both  parties,  it  is  ordered  that 
the  case  be  struck  off,  and  the  decree  returned." 
The  details  of  the  instalments  mentioned  in  the 
petition  were  endorsed  on  the  decree  by  one  of  the 
amlahs  of  the  Court,  but  it  did  not  appear  when  or 
by  whose  order  this  was  done.  In  an  application  for 
execution  in  accordance  with  this  arrangement 
made  on  7th  March  1885 : — Held,  that  the  order  was 
not  one  recognizing  or  sanctioning  the  arrangement 
within  the  meaning  of  s.  210  of  the  Civil  Procedure 
Code,  inasmuch  as  the  Court,  at  the  time  it  made 
the  order,  had  no  power  to  make  any  order  for 
instalments,  any  application  for  that  purpose 
being  then  barred  by  Art.  175  of  Act  XV  of  1887. 
Jhoti  Sahu  V.  Bhubun  Gir,  I.  L.  R.  11  Calc.  143, 
dissented  from.  Abdul  Rahman  Sodagur  v. 
Dtjllaram   Marwari     .      I.  L.  R.  14  Calc.  348 


56. 


Specific      performance — 


Practice — Liberty  to  apply — Relief  after  judgment 
— Damages — Review — Alternative  relief.  On  the 
27th  April  1886,  a  plaintiff  brought  a  suit  praying  for 
specific  performance  of  a  contract,  or  in  the  alter- 
native for  damages ;  and,  on  the  24th  November 
1886,  obtained  therein  a  decree  for  specific  perform- 
ance with  the  usual  liberty  to  apply.  On  the 
6th  December  1886,  the  plaintiff  discovered  that  it 
was  out  of  the  defendant's  power  to  specifically 
perform  his  contract,  and  he  thereupon,  on  the 
13th  April  1887,  applied  to  the  Court  which  had 
granted  the  decree  for  a  re-hearing  of  the  suit  on 
the  question  of  damages,  asking  that,  in  lieu  of  the 
decree  for  specific  performance,  a  decree  for 
damages,  when  assessed,  might  be  entered  up. 
Held,  that  he  was  entitled  to  ask  for  such  relief. 
Pearistjndari  Dassee  v.  Hari  Charan  Mozumdar 
Chowdhry      .         .         .     I.  L.  R.  15  Calc.  211 


57. 


-Decree  in  favour 


of  plaintiff — Rectification  of  decree  on  application 
of  defendant — Practice — Objection  taken  at  hearing 
that  application  made  to  Court  was  not  the  appli- 
cation of  which  notice  had  been  given  to  opposite 
party — Preliminary  point.  The  plaintiffs  sued  in 
1877  for  specific  performance  of  an  agreement,  dated 
■27th  September  1871,  by  which  certain  landed  pro- 
perties were  to  be  divided,  as  specified  in  the  agree- 
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ment  between  them  and  the  defendants.  The  case 
came  on  for  hearing  on  the  13th  September  1878. 
The  defendants  did  not  appear,  and  a  decree  ex 
parte  was  made,  which  declared  that  the  plaintiffs 
were  entitled  to  have  the  agreement  of  the  27th 
September  1871  specifically  performed,  and  referred 
the  suit  to  the  commissioner  for  the  preparation  of 
conveyances,  etc.  The  decree  was  sealed  on  the 
9th  October  1878.  No  further  steps  were  taken  by 
any  of  the  parties  for  six  years,  and  in  September 
1884  the  matter  was  first  brought  before  the  com- 
missioner. He  then  directed  the  defendants  to 
lodge  with  him  all  the  title-deeds  of  the  properties 
which  by  the  agreement  were  to  go  to  the  plaint- 
iffs as  their  share.  The  defendants  thereupon  ap- 
plied  that  the  plaintiffs  should  be  directed  to  lodge 
the  title-deeds  of  the  properties  which  by  the  agree- 
ment were  to  go  to  them,  but  the  commissioner 
refused  to  make  this  order,  being  of  opinion  that 
he  was  not  authorized  to  do  so  under  the  decree,  which 
contained  no  direction  to  him  in  respect  thereof. 
The  defendants  on  the  10th  November  1884  gave 
notice  to  the  plaintiffs  that  they  would  apply  to 
the  Court — (i)  "  to  set  aside  or  vary  its  order  of  the 
13th  September  1878,  so  far  as  it  related  to  the 
lodging  of  title-deeds,  etc  ;  (ii)  to  appoint  a  receiver 
of  certain  properties  mentioned  in  the  agreement ; 
(iii)  to  order  the  plaintiffs  to  deliver  up  to  the  de- 
fendants the  properties  which  belonged  to  their 
share  under  the  agreement ;  (iv)  to  order  certain  ac- 
counts to  be  taken."  This  motion  was  not  brought 
on  until  the  10th  September  1885,  on  which  day 
it  was  dismissed  with  costs ;  the  Judge  holding 
that  the  defendants  had  not  shown  sufficient  cause 
to  justify  the  setting  aside  of  the  decree  under  s. 
108  of  the  Civil  Procedm-e  Code  (Act  XIV  of  1882). 
The  plaintiffs  having  still  kept  possession  of  certain 
of  the  properties  which  hy  the  agreement  were  to  go 
to  the  defendants,  notice  was  given  by  the  defend- 
ants to  the  plaintiffs  on  the  28th  April  1887  that 
they  would  apply  to  the  Court  for  an  order  that 
the  plaintiffs  should  perform  their  part  of  the  agree- 
ment of  the  27th  September  1871,  so  far  aa  it  re- 
mained unperformed  by  them,  by  giving  up  to  the 
defendants  possession  of  certain  properties  and  by 
accounting  for  the  rents  thereof,  etc.,  etc.  At  the 
hearing  of  this  motion,  counsel  for  the  defendants 
asked  that  the  decree  should  be  rectified,  by  direct- 
ing that  the  agreement  should  be  specifically 
performed  by  the  plaintiffs  and  defendants  respec- 
tively. Held,  that  the  defendants  were  entitled 
to  have  the  decree  rectified.  The  fact  that  the 
decree  declared  that  the  plaintiffs  were  entitled 
to  have  the  agreement  of  the  27th  September  1871 
specifically  performed  implied  an  order  for  specific 
psrf  ormino3  of  that  agreem  mt  by  all  the  pxrties  to 
it.  The  mandatory  words,  however,  as  against  the 
plaintiffs,  having  been,  in  the  first  instance,  omit- 
ted, might  now  be  inserted  in  the  decree,  so  as  to 
put  the  decree  into  the  ordinary  and  usual  form 
of  decree  in  cases  of   this  nature.     The  Court  has 
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inherent  power  over  its  own  records  so  long  as  those 
records  are  within  its  power,  and  it  can  set  right 
any  mistake  in  them.  Counsel  for  the  plaintiffs 
contended  that  the  defendants  were  not  entitled, 
in  the  present  motion,  to  ask  for  a  rectification  of 
the  decree,  inasmuch  as  their  notice  of  motion  did 
not  intimate  that  the  point  would  be  raised.  Held, 
that  such  an  objection  ought  to  be  taken  at  once  as 
a  preliminary  point.  As  it  was  not  made  until  the 
argument  of  counsel  for  the  defendants  was  con- 
cluded, it  should  be  taken  that  the  form  of  the 
motion  as  made  to  Couit  was  acquiesced  in.  The 
objection  was  then  too  late.  Kabim  Mahomfd 
V.  Rajooma         .         .         I.  Ij.  R.  12  Bom.  174 


58. 


Decree      for    redemption 


within  specified  time — Appeal  against  de- 
cree— Power  of  Court  in  execution  to  extend  time 
for  redemption  allowed  by  decree — Special  ground 
for  enlarging  time.  The  plaintiffs  sued  for  the  re- 
demption of  certain  mortgaged  property.  On  the 
1st  March  1886,  a  decree  was  passed  declaring  the 
plaintiffs  entitled  to  redeem  on  payment  by  them  to 
the  defendants  of  R649-11-0  within  three  months 
from  the  date  of  the  decree.  Against  this  decree 
the  defendants  (the  mortgagees)  appealed  on  the 
ground  that  a  much  larger  sum  than  R649-11-0 
was  due  to  them  on  the  mortgage.  The  plaintiffs 
also  filed  objections  to  this  decree  under  s.  561  of  the 
Civil  Procedure  Code  (XIV  of  1882)  on  the  ground 
that  the  mortgage-debt  had  been  long  ago  paid  off, 
and  that  now  a  large  sum  was  due  to  them  from 
the  mortgagees,  who  had  been  in  receipt  of  tlie  pro- 
fits of  the  property.  Under  these  circumstances, 
the  plaintiffs  did  not  pay  the  R649-11.0  within  three 
months  as  ordered  by  the  decree.  On  the  12th 
October  1886,  they  presented  an  application  for 
execution,  and  paid  into  Court  the  RG-lQ-ll-O. 
The  lower  Court  granted  their  application,  and 
ordered  possession  of  the  property  to  be  given  to 
them.  The  defendant  appealed  to  the  High  Court. 
Held,  reversing  the  order  of  the  Court  below,  tha  t 
the  Court  in  executing  the  decree  had  no  power 
to  alter  the  language  of  the  decree,  which  it  would 
virtually  do  if  it  enlarged  the  time  mentioned  in  it  by 
accepting  the  R649-11-0  paid  into  Court  by  the 
plaintiffs  on  the  12th  October  1886.  Held,  also, 
that,  even  if  the  Court  had  power  to  enlarge  time 
in  the  course  of  execution,  the  mere  fact  that  the 
plaintiff  h..d  lodged  an  appeal  would  afford  no 
special  ground  for  enlarging  the  time.  Ishwargab 
V.  Chitdasama  Manabhai    I.  L.  R.  13  Bom.  106 

59. Extending   time    for    pay-   | 

ment  mentioned  in  decree — Decree  conditioned  \ 
on  payment  of  a  sum  certain  within  a  fixed  time — 
Payment  after  time  specified  in  decree.  A  Court,  | 
having  framed  a  decree  conditioned  on  the  payment 
by  the  plaintiff  of  a  sum  certain  within  a  specified 
time,  has  no  power  to  extend  the  time  for  payment 
after  the  period  mentioned  in  the  decree  has  elapsed. 
Har  Narain  Singh  v.  Chavdhrain  Bhagwant  Kuar, 
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/.  L.  R.   13   AU.   300,     referred     to.     Ram    Lal 
Dtjbe   v.  Hab  Nabain      .  I.  L.  R.  13  AIL  400 
See  Kodai  Singh  v.  Jaisri  Singh 

I.  L.  R.  13  All.  376 


60. 


Time  fixed  by  decree  for  as- 


sumption  of  character  of  sannyasi — En- 
largement  on  appeal  of  that  time.  The  plaintiff 
sued  for  a  declaration  of  his  right  as  jheer  of  a  muth 
and  for  possession  of  the  property  of  the  muth,  and 
obtained  a  decree,  which  was,  however,  made  con- 
tingent upon  his  assuming  the  character  of  a  san- 
nyasi, which  he  had  been  directed  to  do  on  being 
nominated  as  jheer  within  the  period  of  four  months. 
The  defendant  preferred  an  appeal  against  this 
decree,  and  the  plaintiff  preferred  an  appeal  pray- 
ing for  the  enlargement  of  the  period  fixed,  within 
which  he  was  to  become  a  sannyasi  pending  the 
disposal  of  the  appeal  preferred  by  the  defendant. 
On  the  plaintiff's  appeal  : — Held  the  Court  had 
power   to  extend  the  time  as     prayed.     Ranoa- 

CHABIAB   V.    YeGNA   DiKSHATUB 

I.  L.  R.  13Mad.  524 


61. 


PoTver  of  Court  to  rectify 


its  own  mistake  in  order — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  370— Insolvency  of 
plaintiff.  On  the  3rd  of  August  a  case  came  on  for 
hearing.  Prior  to  that  date,  the  plaintiff  in  this 
suit  had  been  adjudicated  an  insolvent,  and  did  not 
appear,  but  the  official  assignee  appeared  and 
appliefl  for  a  po8t]X)nement.  The  Court  accord- 
ingly made  the  following  order  :  It  is  ordered  that 
the  suit  be  dismissed  under  s.  370  of  the  Civil  Proce- 
dure Code,  unless  the  official  assignee  elects,  on  or 
before  the  fifth  day  of  October  next,  to  continue 
the  suit  and  give  security  for  the  defendants'  costs. 
The  time  for  complying  with  the  order  was  subse- 
quently extended,  and  the  plaintiff  in  the  mean- 
while obtained  an  order  allowing  the  insolvency 
proceedings  to  be  withdrawn.  The  defendant  now 
applied  that  the  suit  should  be  dismissed  pursu- 
ant to  the  terms  of  the  above  order.  The  plaint- 
iff objected,  as  he  was  now  no  longer  an  adjudged 
insolvent,  and  was  ready  to  prosecute  the  suit. 
Held,  that  the  order  had  been  made  in  an  improper 
form,  inasmuch  as  s.  370  gives  the  Court  no  power 
to  order  the  dismissal  of  the  suit.  This  part  of  the 
order,  therefore,  was  WTong,  and  the  Court  could 
now  rectif}'^  it  by  cancelling  that  portion  of  the 
order,  and,  as  a  consequence,  refusing  the  defend- 
ant's application.  Lekhbaj  Chunilal  v.  Shamlac 
Nabbondas        .         .  I.  L.  R.  16  Bom.  404 


62. 


Interest  given  by  amend- 


ment  in  decree  which  -was  not  given  by 
the  judgment— C J vj7  Procedure  Code,  ss.  206, 
209,  622 — Superintendence  of  High  Court.  The 
plaintiffs  sued  for  recovery  of  a  certain  sum  of 
money  and  interest  up  to  date  of  suit  and  for  in- 
terest during  the  suit  and  subsequent  to  decree  un- 
til satisfaction  thereof.     The  Court  in   its  judg- 
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ment  awarded  the  plaintififs  a  specified  sum  of 
money,  and  ordered  that  the  rest  of  the  plaintiff's 
claim  should  stand  dismissed.  Subsequently  the 
Court  amended  its  decree  by  adding  a  decretal 
order  for  the  payment  to  the  plaintiffs  by  the  de- 
fendant of  interest  during  the  pendency  of  the 
suit  and  after  decree  until  the  satisfaction  of  the 
debt.  Held,  that  it  was  illegal  for  the  Court  to 
decree  the  claim  for  interest  by  way  of  amend- 
ment of  its  decree,  and  that  the  order  so  amend- 
ing the  decree  was  open  to  revision.  Hasan 
Shah    v.    Shed  Peasad     .     I.  L.  B.  15  All.  121 


63. 


Alteration  of  decree  made 


by  predecessor — Ccmfetency  of  Judge  before  tax- 
ation to  reconsider  an  order  as  to  costs  made  by 
his  predecessor  in  cffice- — Certificate  of  pleader^ s 
fee.  A  Subordinate  Judge,  in  granting  the  applica- 
tion of  a  plaintiff  before  him  for  permission  to  with- 
draw with  leave  to  file  a  fresh  suit  in  the  same 
matter,  made  an  order  as  to  costs  in  favour  of  the 
defendants  in  the  following  teims: — "As  the  case 
has  not  been  contested  to  the  bitter  end,  half  the 
pleader's  fees  are  allowed  and  the  process  expenses, 
etc.,  incurred  in  the  case,  except  those  already 
refused  to  the  defendants.  For  travelling  and 
incidental  expenses  defendants  to  put  in  a  bill  in  one 
week  :  this  to  be  subject  to  the  decision  of  the  Court 
after  hearing  both  parties.  The  application  under 
s.  373  of  the  Code  of  CivU  Procedure  is  granted 
with  leave  to  the  plaintiff  to  bring  a  fresh  suit 
for  the  same  matter.  Costs  allowed  to  defendants 
as  above."  The  Judge  who  had  made  the  above 
order  having  been  transferred  before  taxation  was 
completed  '.—Held,  that  it  was  competent  to  his 
successor  at  taxation  and  before  granting  payment 
of  the  pleader's  fees  to  consider  whether  the  certi- 
ficate given  by  a  pleader  as  to  the  fee  paid  to  him 
in  the  case  was  according  to  rule,  and  to  disallow 
payment  of  any  fee  not  duly  certified  as  paid. 
Dick  v.  Dick        .         .        I.  L.  R.  15  All.  169 

64. Decree    in   terms     of     an 

award  ordering  (inter  alia)  delivery  of 
moveable  property — Loss  of  part  of  such  move- 
able property  and  consequent  failure  to  deliver — 
Application  to  insert  in  decree  an  order  to  pay 
value  of  such  moveable  property  in  event  of  failure 
to  deliver—Civil  Procedure  Code  (XIV  of  1882), 
ss.  206-8.  A  partition  suit  brought  by  a  son 
against  his  father  was  referred  to  arbitration.  On 
the  9th  January  1860,  the  award  was  published,  and 
on  the  27th  March  1890  the  defendant  moved  for 
and  obtained  a  decree  in  terms  of  the  award.  By 
this  decree  it  was  ordered  that  in  satisfaction  of  the 
plaintiff's  claim  the  defendant  should  pay  to 
him  R1,05,C00  in  the  manner  therein  stated,  viz., 
R40,COO  to  be  paid  forthwith  and  the  balance  of 
R65,CC0  to  be  paid  "  upon  the  plaintiff's  delivering 
to  the  defendant  certain  specified  property,  which 
included  two  vessels  or  buglows,  called  respec- 
tively the  Nasri  and  Sambuk.'^     In  no  event  was 
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defendant  to  be  required  to  pay  the  R65,000 
before  the  15th  November  1890.  At  the  date  of 
the  decree  the  vessel  Sambuk  was  at  sea  on 
a  voyage,  and  on  the  18th  June  1890,  while 
still  on  the  voyage,  she  was  lost.  On  the  15th 
November  1890,  the  plaintiff's  attorneys  de- 
manded payment  of  the  balance  of  R65,000. 
They  offered  to  deliver  the  other  properties 
specified  in  the  decree,  but  stated  that  the  vessel 
Sambuk  had  been  lost.  They  offered  to  pay  its 
value,  which  they  estimated  at  R1,000.  The 
defendants,  however,  demanded  the  delivery  of  the 
buglows,  which  they  stated  to  be  worth  a  very 
large  sum.  The  defendants  having,  under  the  cir- 
cum£tancep,  refused  to  pay  the  R65,C0O,  the  plaint- 
iff applied  for  execution  of  the  decree,  which 
was  refused.  He  then  obtained  a  rule  calling  on 
the  defendant  to  show  cause  why  the  decree  of 
the  27th  March  should  not  be  amended  or  rectified 
by  stating  therein  the  amount  of  money  to  be 
paid  to  the  defendant  as  an  alternative  if  deli- 
very of  the  vessel  Sambuk  could  not  be  made,  such 
delivery  having  become  impossible.  Eeldy  that 
the  rule  must  be  discharged.  The  objection  was 
an  objection  to  an  award,  not  to  a  decree.  Possibly 
it  might  have  been  open  to  the  parties  to  object  to 
the  award  before  it  was  filed  on  the  ground  that 
it  ought  to  have  stated  a  sum  to  be  paid  to  the 
defendant  in  case  some  of  the  property  could 
not  be  delivered  to  him.  If  such  an  objection  had 
teen  made  the  Court  might  possibly  have  remit- 
ted the  award  or  refused  to  file  it.  No  such 
objection,  however,  was  taken  and  the  award  was 
filed  and  a  decree  obtained  in  accordance  with 
the  award.  The  award  could  not  be  modified  by 
the  Court,  nor  could  the  decree,  which  must  be  in 
accordance  with  the  award.  Ahmed  iin  Essa 
Khaliffa  v.  Essa  bin  Khaliffa 

I.  L.  R.  17  Bom.  657 

65.  Rectifying    decree — Practice 

' — Clerical  error.  By  a  written  agreement  the 
defendants  agreed  to  purchase  from  the  plaintiff 
certain  land  comprising  6,280  square  yards  or 
thereabouts  at  the  rate  of  Rl-1-6  per  square 
yard.  Ihe  sum  of  R1,C00  was  paid  on  the  date 
of  the  agreement  in  part  payment  of  the  price. 
The  plaintiff  su(d  fcr  specific  performarce  cf  the 
agreement.  The  plaint  set  forth  the  facts  and  the 
part  payment,  and  prayed  that  the  defendant  might 
be  ordered  specifically  to  perform  the  agreement  and 
to  pay  to  the  plaintiff  the  balance  of  the  purchase- 
money,  viz.,  the  sum  of  R4,475.  On  the  9th  Sept^in- 
ber  1897,  judgment  was  given  for  the  plaintiff, 
ordering  "  specific  performance  as  prayed  and 
costs."  The  decree  was  accordingly  drawn  up  in 
terms  of  the  prayer  of  the  plaint.  It  was  afterwards 
discovered  that  the  sum  mentioned  in  the  prayer 
{viz.,  R4,475)  and  inserted  in  the  decree  was  in- 
correct, and  ought  to  have  been  R4,776,  the  latter 
being  the  real  balance  due  at  the  rate  mentioned 
in  the  agreement  after  deducting  the  R  1,000  paid 
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as  earnest.  On  6th  November  1897,  the  plaintiff 
gave  notice  of  motion  to  rectify  the  decree  by- 
altering  the  figure  R4,475  to  R4,775.  On  motion 
to  rectify  the  decree: — Held,  that  the  decree  should 
be  rectified.  Pherozsha  Pestonji  Randeria 
V.  Sun  Mills        .         .     I.  L.  R.  22  Bom.  370 

QQ^ Compromise — Civil  Procedure 

Code'iActXIV  of  1882),  s.  206—"  Judgment ''— 
Consent  decree — Amendment — Clause  not  contained 
in  petition  of  compromise,  added  in  decree — True 
intention  of  parties.  Where,  the  parties  to  a  suit 
having  entered  into  a  compromise,  a  decree  was 
ordered  to  be  entered  up  in  terms  of  the  petition 
of  compromise,  but,  owing  to  some  ambiguity  in  the 
petition  of  compromise,  a  passage,  which  was  not 
contained  in  the  petition,  was  inserted  in  the  decree 
with  the  knowledge  and  consent  of  both  parties  : 
Held,  that  the  decree  gave  expression  to  the  true 
intention  of  the  compromising  parties,  and  ought 
not  to  be  amended.  Per  Maclean,  C.J.  The 
judgment  here  (ordering  a  decree  to  be  entered  up 
in  terms  of  the  petition  of  compromise)  was  not 
such  a  judgment  as  is  contemplated  by  s.  206,  Civil 
Procedm-e  Code,  there  being  no  expression  of  judi- 
cial opinion  on  the  merits  of  the  case.  Ramesh- 
WAR  Prosad  Narain  Singh  v.  Chandreshwar 
Pbosad  Narain  Sinoh  (1903)      7  C.  W.  N.  880 

67.  Limitation — Civil    Procedure 

Code  (Act  XIV  of  1882),  s.  206— Limitation  Act  {XV 
of  1877),  8ch.  II,  Art.  179  (3).  A  decree  was  passed 
on  31st  December,  1892,  and  no  appeal  was  pre- 
sented by  either  party  therefrom.  Defendant 
No.  2,  however,  filed  a  petition  for  amendment  of 
the  decree  in  respect  of  the  costs,  which  was  grant- 
ed on  the  6th  October,  1893.  On  6th  July,  1896, 
defendant  No.  2  applied  for  execution  of  the  decree, 
and  he  again  applied  on  29th  April,  189S.  On  its 
being  contended  that  the  application  was  barred 
by  limitation  :  Held,  that  it  was  not  barred.  The 
order  passed  by  the  Court  determining  the  amount 
of  costs  must  be  treated  as  a  continuation  or  com- 
pletion of  the  judgment,  and  the  amendment  made 
was  therefore  substantially  made  on  review  of 
judgment,  and  Art.  179  (3)  of  Sch.  II  to  the  Limit- 
ation Act  applied.  Venkata  Jooayya  v.  Vbnkata- 

SIMHADRI    JaGAPATIRAZU     (1900) 

I.  li.  R.  24  Mad.  25 


68. 


Omission    in   judgment— 


Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  206, 
622 — Omission  in  judgment — Decree  in  conformity 
with  judgment — Amendment  of  decree  under  s.  206 — 
Remedy  by  appeal — Inadmissibility  of  revision 
petition — Limitation  Act  {XV  of  1877),  s.  5.  Defend- 
ants in  a  suit  held  certain  land  on  lease  from 
plaintiff,  who  alleged  that  they  had  encroached 
upon  his  land  and  by  that  means  held  more  than 
the  area  to  which  they  were  entitled.  Issued  for 
possession  of  the  excess,  and  also  claimed 
arrears  of  rent.     Defendants    denied  the    alleged 
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encroachment,  and  pleaded  that  if  it  should 
be  proved  they  were  willing  to  pay  increased 
rent.  They  also  admitted  liability  in  respect  of  the 
arrears  of  rent.  The  encroachment  was  proved, 
and  the  District  Munsif  gave  judgment  declaring 
defendants  liable  for  increased  rent  in  proportion, 
a  decree  being  drawn  up  in  similar  terms.  Both 
judgment  and  decree  omitted  to  award  the  amount 
admittedly  due  as  arrears  of  rent.  Plaintiff  there- 
upon presented  a  petition  to  the  District  Munsif, 
who  ordered  the  decree  to  be  amended  so  as  to 
render  defendants  liable  for  the  said  arrears.  This 
order  was  passed  more  than  one  month  from  the 
date  of  the  decree.  Upon  a  petition  being  pre- 
ferred by  defendants  in  the  High  Court  against 
the  District  Munsif's  order  of  amendment :  Held, 
that  the  petition  was  not  admissible,  inasmuch 
as  it  was  open  to  the  petitioner,  under  s.  5  of 
the  Limitation  Act,  to  appeal  against  the  decree  as 
amended,  notwithstanding  that  a  month  had  ex- 
pired from  the  date  of  the  decree.  Nanda  Rai  v. 
Raghunandan  Singh,  I.  L.  R.  7  All.  282,  con- 
sidered.     ViSVANATHAN    ChETTI     V.     RaMANATHAN 

Chetti  (1901)       .         .     I.  L.  R.  24  Mad.  646 

69. Amendtnent     of 

decree — Limitation  Act  {XV  of  1877),  s.  5,  and  Sch. 
II,  Art.  152 — Appeal — Limitation — Sufficient  cause 
for  nan- presentation  of  appeal  within  time.  Where 
the  original  decree  was  signed  on  the  6th  July 
1903,  and  the  plaintiffs  applied,  on  the  22nd  instant 
to  have  the  same  amended  in  respect  of  the  name 
of  a  pirty,-^hich  had  b2en  incorrectly  recorded, 
and  of  the  amount  of  the  claim  allowed,  which  had 
been  entered  as  R606  instead  of  R  1,600.  and  the 
amendment  was  made  on  the  22nd  August.  Held, 
that  the  period  of  limitation  should  be  reckoned 
from  the  22nd  August  as  the  date  when  the  correct 
decree  was  prepared,  and  that  an  appeal  filed  on 
the  2nd  September  was  within  time.  Held,  further, 
that  under  a.  5  of  the  Limitation  Act  there  was  suffi- 
cient cause  for  not  presenting  the  appeal  within 
thirty  days  from  the  date  of  the  first  decree. 
Amar  Chandra  Kundu  v.  Asad  Ali  Khan  (1905) 

I.  L.  R.  32  Calc.  908 


4.  EFFECT  OF  DECREE. 


1. 


Decree     made     "with    juris- 

diction — Estoppel.  A  decree  made  with  jurisdic- 
tion, until  it  is  set  aside,  is,  as  between  the  parties 
to  it,  conclusive  both  as  to  the  rights  of  those  par- 
ties  and   the  character  in  which  they  sue.     Bha- 

WABAL    SiNOH    V.    RaJENDRA    PrATAP    SaHOY 

5  B.  Ii.  R.  321 :  13  W.  R.  157 


2. 


Illegal       decree- 


Void  decree.  Where  a  Court  has  jurisdiction 
over  the  subject-matter  of  a  suit  its  judgment  or 
decree,  even  though  irregular  or  illegal,  cannot  be 
said  to  be  null  and  void.  Phool  Kooer  v.  Sheo- 
BURUN  Singh        .         .         .         12  W.  R.  489 
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3. 


4.  EFFECT  OF  BECREE—contd. 

Decree  made  ■without  juris- 


diction.  A  decree  without  jurisdiction  is  of 
no  effect  in  creating  any  charge  on  immoveable 
property.  Luchmeeztath  Singh  v.  Madho  Dass 
Sahoo 2  W.  W.  70 

Decrees,      priority      of.    A 


decree  takes  jiriority  over  other  decrees  in  respect 
of  the  date  on  which  it  was  passed,  and  not  in  res- 
pect of  the  priority  of  the  debt  which  it  enforced. 
Gheran  v.  Kfnj  Behaki     .     I.  L.  R.  9  All.  413 


5. 


Effect  of  a    decree  obtained 


by  an  attaching  creditor  in  a  suit  against 
successful  interveners  or  claimants — Civil 
Procedure  Code  (Act  VIII  of  1859),  ss.  240,  270, 
271.  In  1872  the  plaintiff  obtained  a  money-decree 
against  two  brothers,  P  and  K.  In  execution  of 
that  decree,  he  attached  their  one-half  share  in 
certain  fields  in  1874.  The  attachment  was  re- 
moved at  the  instance  of  two  claimants,  8  and  B. 
In  1875  the  plaintiff  sued  the  claimants  and  ob- 
tained a  decree  in  his  favour  in  1878.  Meanwhile, 
in  December  1874,  after  the  plaintiff's  attachment 
had  been  removed,  one  V  obtained  a  decree  against 
one  of  the  brothers,  P.  In  1867,  while  the  plaintiff's 
suit  against  8  and  B  was  pending,  P's  right,  title 
and  interest  in  the  one-half  share  of  the  fields 
belonging  to  himself  and  K  was  sold  in  execution  of 
F's  decree  and  purchased  by  the  defendant.  In 
1881  the  plaintiff  again  attached  the  one-half 
share  belonging  to  the  two  brothers  under  his  decree 
of  1872.  Thereupon  the  defendant,  relying  on 
his  purchase  of  1876,  applied  for  the  removal  of 
the  attachment.  It  was  removed  from  P's  one- 
fourth  share  and  maintained  on  Z's  share,  which 
was  in  due  course  sold.  The  plaintiff  now  sued 
to  establish  his  right  to  sell  P's  one-fourth  share 
under  his  decree  of  1872.  Held,  also,  that,  though 
the  effect  of  the  decree  obtained  by  the  plaintiff  in 
his  suit  against  the  claimants,  8  and  B,  was  to 
efface  entirely  their  obstruction  to  his  attachment 
of  1874,  to  reinstate  that  attachment  as  in  full 
force  ah  initio,  and  to  restore  the  state  of  things  that 
had  been  disturbed  by  the  order  of  release,  yet  the 
plaintiff  could  not  succeed  in  the  present  suit,  as 
the  sale  to  defendant  under  F's  decree  M^as  perfectly 
valid,  and  P's  property,  having  been  sold  under 
that  decree,  could  not  be  sold  again  under  the 
plaintiff's  decree.  The  rights  of  rival  decree-holders 
taking  out  execution  agaiast  the  same  judgment- 
debtor  considered.  Lalu  Mulji  Thakar  v.  Kas- 
HiBAi         .         .         .        I.  L.  R,  10  Bom.  400 

6.  ■- —  Effect    of   setting     aside    a 

decree  on  the  ground  of  fraud  and  collu- 
sicn.  A  filed  a  suit  against  B  in  which  a  consent 
decree  was  passed.  This  decree  was  set  aside  in  a 
subsequent  suit  brought  by  B  on  the  ground  that  it 
had  been  obtained  by  fraud  and  collusion  between 
A  and  JS's  agent,  who  had  no  authority  to  consent. 
Thereupon  A  applied  to  have  his  suit  restored  to 
the  file  and  re  heard  en  the  merits,  contending  that, 
the  decree  having  been  set  aside,  the  suit  remained 


DECREE— confd!. 

4.  EFFECT  OF  DECREE— conie/. 

undecided.  Held,  refusing  the  application,  that 
-4's  decree,  though  set  aside,  was  not  reversed. 
The  decree  obtained  by  B  left  ^'s  decree  legally 
complete,  and  amounted  only  to  a  declaration  that 
the  decree  obtained  by  A  "should  avail  nothing 
for  or  against  the  parties  to  ^'s  suit  who  were 
affected  by  it."     Bhimaji    Govind  v.  Rakmabat 

I.  L.  R.  10  Bom.  338 

7.  Decree   determining    rights 

of  rival  religious  sects — Decree  whether  execu- 
tory or  declaratory — Limitation — How  far  a  sect 
hound  hy  decree  against  some  of  its  members.  In  a 
suit  determmed  in  1840,  in  which  various  members 
of  the  Vadagalai  sect  residing  in  a  certain  village 
were  plaintiffs,  and  various  members  of  the  Ten- 
gal  ai  sect  residing  in  the  same  village  were  defend- 
ants, it  was  held  that  an  image  of  a  priest  revered 
by  the  latter  sect  was  not  entitled  to  a  place  in  a 
certain  temple  of  the  village,  or  to  public  worship 
in  a  certain  street,  or  to  procession  in  the  streets 
of  the  village  ;  and  it  was  directed  that,  if  the  de- 
fendants continued  to  make  the  image  an  object 
of  public  worship  it  should  be  removed.  In  1888 
various  members  of  the  Vadagalai  sect,  asserting 
that  the  members  of  the  Tengalai  sect  had  acted 
in  contravention  of  the  decree  in  the  above  suit, 
filed  an  execution  petition  therein,  praying  that 
various  members  of  the  Tengalai  sect  be  arrested, 
and  ' '  that  the  image  of  their  priest,  which  they 
attempt  to  worship  publicly,  be  removed  until  they 
obey,  the  terms  of  the  decree."  It  appeared  that  in 
1868  the  District  Magistrate  had  granted  an  applica- 
tion to  restrain  the  Tengalais  from  acting  contrary 
to  the  above  decree.  The  execution-petition  was 
dismissed  by  the  District  Court.  Hddy  the  peti- 
tion was  rightly  dismissed,  since  the  execution  of 
the  decree  was  barred  by  limitation,  and  the  decree, 
if  it  was  capable  of  execution  at  all,  could  not  be 
executed  against  the  parties  to  the  present  peti- 
tion.    Sadagopachari  v.  Krishnamachari 

I.  li.  R.  12  Mad.  356 

8.  . Decree  for    redemption  not 

providing  for  payment  in  fixed  time.  A 
decree  for  redemption,  which  does  not  provide  for 
payment  of  the  mortgage-debt  within  a  fixed  time 
or  for  foreclosure  in  case  of  default,  operates  of 
itself  as  a  foreclosure  decree  if  not  executed  within 
three  years.     Malogi  v.  Sagaji 

I.  L  R.  13  Bom.  567 


9. 


Decree    directing    separate 


amounts  with  separate  sets  of  proportion- 
ate costs  to  be  recovered  against  defend- 
ants— Transfer  of  the  decree  in  vrriting  to  one  of  the 
defendants — Amplication  hy  the  transferee  to  recover 
the  amount  due  by  the  other  defendant.  A  decree 
directed  that  a  certain  sum  with  proportionate  costs 
be  recovered  against  N  and  a  certain  other  sum  with 
proportionate  costs  be  recovered  against  A.  Subse- 
quently A  took  a  transfer  of  the  decree  in  writmg 
and  applied  for  execution  of  the  decree  against  N 
to  the  extent  of  the  sum  decreed  against  him.     The 
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application  having  been  rejected  under  s.  232,  cl.  (6), 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882): 
Hdd,  reversing  the  order,  that  s.  232,  cl.  (6),  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  was  not 
applicable.  Though  the  direction  against  N  and 
the  separate  direction  against  A  were  contained  on 
one  and  the  same  piece  of  paper  and  were  passed 
in  the  same  suit,  still  for  all  that  they  were  decrees 
for  separate  sums  of  money  and  might  equally 
well  have  been  passed  in  separate  suits.  The  fact 
of  their  being  on  one  piece  of  paper  cannot  control 
the  matter.  Anant  Vina  yak  v.  Nagappa  Subraya 
(1907)         .         .         .        I.  L.  R.  32  Bom.  195 

5.  REVIVAL  OF  DECREE. 
L    Jurisdiction       to      revive 


decree.  In  a  suit  for  recovery  of  a  sum  of  money 
expended  towards  improvement  of  a  joint  property, 
the  Court  passed  a  decree  that,  if  the  defendant 
would  contribute  towards  payment  of  the  expenses 
for  the  improvement,  he  would  be  entitled  to  a  pro- 
portionate share  of  the  profits.  No  steps  were  taken 
by  the  plaintiff  from  1863  to  revive  the  decree ; 
but  on  the  application  of  the  defendant  tendering 
the  amount  due  from  him,  and  praying  to  be  put 
in  possession,  the  lower  Courts  restored  the  decree 
and  passed  an  order  in  his  favour.  Hddf  that  the 
lower  Courts  had  no  jurisdiction  to  revive  a  decree 
at  the  instance  of  the  judgment-debtor.  Nelam- 
BAB  Sen  v.  Kali  Kishor  Sen 

3  B.  li.  R.  Ap.  94  :  12  W.  R.  28 

DECREE-HOLDER. 

See  MoRTGAQB     .    I.  L.  R.  31  Calc.  737 

See  Sale  in   Execution   of     Decree — 
Setting  aside  Sajle — General  Cases. 
I.  L.  R.  29  Calc.  548 

See  Sale  in  Execution  op  Decree — 
Setting  aside  Sale — Irreotjlarity. 

I.  L.  R.  15  All.  318,  407 

I.  L.  R.  20  Calc.  673 

4  C.  W.  N.  542 

. breach  of  contract  by — 

See  Decree — Construction  of  Decree 
— Consent  Decree. 

I.  L.  R.  28  Calc.  557 
death  of — 

See.  Sale  in  Execution  of  Decree — In- 
valid Sales — Death  of  Decree- 
holder  BEFORE  Sale. 

I.  L.  R.  3  All.  759 
liability  of— 

See  Execution  op  Decree —  Liability 
FOR  Wrongful  Execution. 

3  B.  L.  R.  A.  C.  413 

12  B.  L.  R.  208  note 

/  I.  L.  R.  3  Bom.  74 


DECREE-HOLDER— co»c?(i. 

liability  of — condd. 

See  Sale  in  Execution   of    Decree 

Wrongful  Sales. 

5  B.  L.  R.  Ap.  71,  73  note 

3  B.  L.  R.  A.  C.  413 

5  N.  W.  211 

•     7  W.  R.  355 

meaning  of  — 

See  Execution  of  Decree — Application 

for  Execution  and  Powers  op  Court. 

I.  L.  R.  2  Mad.  216 

L  L.  R.  18  Calc.  639 

— minor— 

See  Limitation  Act,  1877.  ss.  7,  8. 

I.  L.  R.  28  Calc.  465 


—  purchase  by — 

See  Sale  in  Execution  of  Decree — 
Setting  aside  Sale — Irregularity 
— General  Cases. 

—  rival — 


See  Civil  Procedure  Code,  1882,  s.  244. 
11  C.  W.  N.  433 

DEDICATION. 

See  Burning  Ghat    .   10  C.  "W".  N.  104 

See  Debutter         .     10  C.  W.  N.  1000 

See  Endowment       .      9  C.  W.  N.  154 

See  Hindu  Law — Endowment. 

I.  L.  R.  36  Calc.  1008 

5e«  Mahomed  AN  Law  .  10  C.  W.  W.  449 

See  Mortgage        .        9  C.  W.  N.  914 

of  mosque  for  use  of  a  particu- 
lar sect — 

See  Mahomedan  Law. 

I.  L.  R.  35  Calc.  294 

DEDUCTION  OF  TIME  IN  CALCULAT- 
ING LIMITATION  PROSECUTED 
IN  COURT  WITHOUT  JURISDIC- 
TION. 

See  Limitation  Act,  1877,  s.  14  (1871, 
8  16;  1869,  s.  14). 


DEED. 


1.  Execution 

2.  Attestation 

3.  Construction 

4.  Proof  of  Genuineness 

5.  Rectification 

6.  Cancellation 


Col 

3362. 
3  64. 
3367. 
3W14. 
3370. 
3;i70. 


See  Benamidab  .  I.  L.  R,  35  Calc.  551 
See  Document. 
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' attestation  of— 

See  Evidence  Act,  s.  68. 

6  C.  W.  N.  395 

I.  L.  R.  18  Mad.  29 

I.  L.  E.  26  Calc.  222 

3  C.  W.  N.  228 


—  construction  of  — 

See     Compromise — Construction,     En- 
forcing, Effect  of,     and     Setting 
Aside,  Deeds  of  Compromise. 

See   Grant — Construction  of  Grants. 

See  Lease — Construction. 

See       Mortgage — Possession       under 
Mortgage      .      I.  L.  R.  25  All.  287 

See  Settlement — Construction. 


—  decision    as^  to  genuineness  of— 

See  Civil  Procedure  Code,  1882,  s.    244 

— Question  in  Execution  of  Decree. 

I.  L.  R.  21  AIL  356 

I.  L.  R.  22  Bom.  475 

I.  li.  R.  23  Calc.  639 

See  Registration  Act,  s.  77. 

I.  L.  R.  24  Calc.  668 

See  Res  Judicata — Matters  in  Issue. 

3  Mad.  120 

12  B.  L.  R.  P.  C.  304 

L.  R.  I.  A.  Sup.  Vol.  212 

L  L.  R.  23  Bom.  536 

I.  L.  R.  4  All.  65 

I.  li.  R.  21  Calc.  430 


—  effect  of— 

See   Onus     of     Proof — Deed,    Effect 
AND  Operation  of. 

I.  L.  R.  25  Calc.  78 

Ii.  R.  24  I.  A.  186 

1  C.  W.  N.  594 


—  enforcing  or  cancelling — 

See  Onus  of  Proof — Decrees  and  Deeds 
Suits  to  enforce  or  set  aside. 


execution  of — 


See  Husband  and  Wife. 

6  C.  W.  W.  809 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action. 

I.  L.  R.  21  Bom.  126 

See  Pardanashin  Women. 

I.  L.  R.  28  Calc.  546 


—  of  assignment — 

See  Debtor  and  Creditor. 

I.  L.  R.  26  Bom.  577 


—  of  gift— 

See  Mahomedan  Law — Gift. 

I.  L.  R.  35  Calc.  271 


DEED— confer. 


—  of  sale — 

See  Evidence — Parol  Evidence — Vaby* 
iNG  OR  Contradicting  Written  Ins- 
truments. 


—  registration  of— 

See  Registration  Act  (III  of  1877). 

—  suit  to  set  aside — 

See  Declaratory  Decree,  Suit  for — 
Suits  concerning  Documents. 

See  Decree — Form  of  Decree — Deeds, 
Suits  to  set  aside. 

See  Duress      .       7  B.  L.  R.  P.  C.  630 

7  Mad.  378 

See  Limitation  Act,  1877,  Fch.  II,  Arts. 

91,  92,  93  (1871,  Arts.  92,  93). 
See    Onus     of    Proof — Decrees    and 

Deeds,    Suits    to    enforce    or   set 

ASIDE. 


1.  EXECUTION. 


1. 


Completion  of  deed  of  sale— 

Delay  in  delivery.  A  deed  of  sale  is  complete  on 
the  day  when  it  is  signed  and  attested  by  the  Cazee 
and  consideration  is  paid  for  it.  Delay  in  the  deli- 
very of  the  deed  docs  not  invalidate  it.  Bhikun 
Singh  v.  Jumeela  Koonwar    .    W.  R.  1864, 62 

2. ^ Proof  of  execution — Admissi- 

hility  in  evidence.  A  deed  of  conveyance  was  ten- 
dered in  evidence  which  purported  to  bear  the  mark 
of  G  as  vendor,  and  which  was  duly  attested  by  four 
witnesses.  (?,  however,  denied  that  she  had  ever 
executed  the  deed,  and  said  that  the  mark  was  not 
hers.  All  the  attesting  witnesses  were  dead.  A 
witness  was  called  who  knew  the  handwriting  of 
one  of  the  attesting  witnesses,  and  who  swore  that 
the  signature  of  that  witness  to  the  attestation 
clause  of  the  deed  was  genuine.  Held,  on  the 
authority  of  Whitelock  v.  Musgrove,  2  Cr.  &  M. 
511,  that  the  deed  was  admissible  in  evidence, 
its  execution  by  O  being  sufficiently  proved. 
Abdulla  Paru  v.  Gannibai 

I.  Ii.  R.  11  Bom.  690 


3. 

of   1872), 


Evidence 


Act  {I 
witness — Scribe    of    a 


s.  68 — Attesting 
deed^-Transfer  of  Property  Act  {IV  of  1882),  s.' 59. 
Held,  that  a  deed  may  be  legally  proved  by  the 
evidence  of  the  scribe  thereof  who  has  signed  his 
name,  but  not  explicitly,  as  an  attesting  witness, 
on  the  margin,  and  has  been  present  when  the  deed 
was  executed.  Muhammad  Ali  v.  J  afar  Khan, 
All.  W.  N.  {1897)  146,  followed.  Radha  Kishen 
V.  Fateh  Ali  Ram      .         I.  L.  R.  20  All.  532 

4. Proof  of  execution  -Evidence 

Act  {I  of  1872),  s.  68— Transfer  of  Property  Act  {IV 
of  1882),  s.  59 — Attesting  witness — Mortgage — Writer 
of  the  deed.  A  person  who  is  present  and  witnesses 
the  execution  of  a  deed,  and  whose  name  appears 
on  the  document,  although  he  is  therein  described 
merely  as  the  writer  of  the  deed,  is  a  competent 
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witness  to  prove  the  execution  of  the  deed. 
He  need  not  be  described  in  the  deed  as  an  attest- 
ing witness.  Radha  Kissen  v.  Fateh  All  Bam, 
I.  L.  R.  20  All.  532,  referred  to.  Raj  Naeain 
Ghose  v.  Abdub  Rahim  (1901)   5  C.  W.  N.  454 

5.  ■ Signature — Execution   of    deed 

— Regifitration — Admission  of  Signature  before 
Registrar — Denial  of  execution — Registrar,  jurisdic- 
tion of,  to  register — Certificate  of  registration. 
When  the  executant  of  a  deed  admits  his  signature 
to  the  deed  before  the  Registering  Officer,  but 
denies  its  execution  :  Held,  that  the  Registering 
Officer  can  regard  this  as  an  admission  of  the 
execution,  and  has  jurisdiction  to  register  the 
deed ;  also,  that  the  Coiu't  cannot  go  behind 
the  certificate  in  these  circumstances.  Semble : 
that,  where  a  person  signs  his  name  on  a 
blank  paper,  with  an  endorsement  in  his  own 
handwriting  that  "  the  mortgage  bond  or  R21,750 
on  account  of  hundis  executed  by  me  is 
correct,"  it  shows  that  he  gave  authority  to 
engross  on  the  paper  the  deed  that  is  \^Titten 
on  it,  and  the  deed  is  therefore  valid.  Yule  v. 
Ram  Khelwan  Sahai  (1901)  .    6  C.  W.  N.  329 


6. Transfer  of    Property    Act 

(IV  of  1882),  s.  59 — Mortgage- deed  signed  by 
the  mortgagor  attested  by  one  witness  and  contain- 
ing an  acknowledgment  by  the  Sub-Registrar,  whether 
valid — Indian  Succession  Act  {X  of  1865),  s.  50 
— Mortgage  being  invalid,  whether  a  money  de- 
cree can  be  made  upon  the  covenant  in  the  bond. 
The  requirements  of  s.  59  of  the  Transfer  of  Property 
Act  are  not  satisfied  when  a  mortgage- bond  is  signed 
by  the  mortgagor,  attested  by  one  witness,  and  con- 
tains the  Sub- Registrar' 8  signature  to  the  endorse- 
ment, recording  the  admission  of  the  execution  by 
the  executant ;  therefore  such  a  mortgage  is  not 
valid  in  law.  When  a  suit  is  brought  upon  a  mort- 
gage-bond, although  the  mortgage  is  held  to  be 
invalid  on  the  ground  that  the  requirements  of  s. 
59  of  the  Transfer  of  Property  Act  were  not  satisfied, 
the  plaintiff  is  entitled  to  recover,  upon  the 
covenant,  money  which  the  defendant  covenanted 
to  pay.    ToFALUDDi  Peada  v.  Maharali  Shaba 

I.  L.  R.  26  Calc.  78 


7. 


Security-bond  at- 


tested, by  only  one  witness — Signatures  of  the  Sub- 
Registrar  and  the  identifier  on  the  back  of  the  bond 
whether  sufficient  to  render  mortgage  valid.  A 
security- bond,  by  which  an  interest  in  specific 
immoveable  property  has  been  transferred  to 
another  person  for  the  purpose  of  securing  a  future 
debt,  is  a  mortgage- bond  within  the  meaning  of  s. 
58  of  the  Transfer  of  Property  Act,  and  in  order 
to  create  a  valid  mortgage,  it  must  be  signed  by 
the  executant  and  attested  by  at  least  two  witnesses. 
Therefore,  in  a  case  where  the  mortgage- bond 
by  which  the  liability  of  a  surety  was  created 
was  signed  by  the  mortgagor  only  on  the  front  page, 
and  not  attested  by  two  witnesses,  but  on  the 
back  of  the  bond  it  contained  the  signatures  of 


DEED — contd. 

1.  EXECUTION— concZrf. 

the  Sub-Registrar  and  of  the  identifier,  a  suit  is 
not  maintainable,  inasmuch  as  the  bond  is  not 
a  valid  one  under  s.  59  of  the  Transfer  of  Property 
Act.  Nitye  Gopal  Sircar  v.  Nogendra  Nath  Mitter, 
I.  L.  R.  11  Calc.  429,  distinguished.  Girindba 
Nath  Mukerjee  v.  Bejoy  Gopal  Muker.jee 

I.  li.  R.  26  Calc.  246 
3  C.  W.  N.  84 


8. 


Attestation  of  mort- 


gage-bond— Meaning  of  the  word  ^*  attested  ^^- 
Evidence  Act  {I  of  1872),  s.  70 — Admission  of  exe- 
cution. The  attestation  required  by  s.  59  of  the 
Transfer  of  Property  Act  is  an  attestation  by 
witnesses  of  the  execution  of  the  document,  and 
not  of  the  admission  of  execution.  The  word 
"  admission  "  in  s.  70  of  the  Evidence  Act  relates 
only  to  the  admission  of  a  party  in  the  course  of 
the  trial  of  a  suit,  and  not  to  the  attestation  of 
a  document  by  the  admission  of  the  party  executing 
ft.  Qirindra  Nath  Mukerjee  v.  Bejoy  Gopal  Muker- 
jee, I.  L.  B.  26  Calc.  246,  followed.  Abdul  Karim 
V.  Salimun     .         .         .    I.  L.  R.  27  Calc.  190 


9. 


Mortgage-deed 


attested  by  only  one  witness.  Where  a  mortgage- 
deed  was  executed,  but  there  was  only  one  attesting 
witness,  it  was  held,  not  to  create  any  charge  on 
the  property,  because  it  was  a  mortgage  within 
s.  58  of  the  Transfer  of  Property  Act,  and  because 
such  a  transaction  was  expressly  excluded  from 
the  operation  of  s.  100  of  the  Act,  and  that  the 
provisions  of  s.  59  not  having  been  complied  with, 
the  mortgage  could  not  be  proved.  Ram  Kumari 
BiBi  V.  SaiifATH  Roy  .  .  1  C.  W.  N.  81 
10.  Evidence    Act  {I 

of  1872),  8.  68 — Attestation  of  marksman.  The 
attestation  of  a  marksman  to  a  mortgage- bond  is  a 
sufficient  attestation  within  the  meaning  of  s. 
69  of  the  Tr  n  fir  of  Property  Act  and  s. 
6S  of  the  Evidence  Act.  Prankrishna  Tkwary 
V.  Jadu  Nath  Trivedy         .        2  C.  W,  N.  603 

2.  ATTESTATION. 

1,  Attesting  -witness  unable  to 

■vrrite — Name  written  or  mark  added  by  another 
person.  Where  an  attesting  witness  is  unable  to 
write,  and  either  makes  a  mark  or  has  his  name  writ- 
ten for  him  in  a  deed,  the  style  of  execution  of  the 
attestation  cannot  invalidate  the  deed.  Agum 
MiSRA   V.    Pullukdhareb   Misra 

W.  R.  1864, 187 


2.  Effect  of   deed  on    witness 

attesting  it — Estoppel.  The  attesting  of  a  deed 
of  conveyance  of  property  made  with  full  knowledge 
of  the  contents  of  the  deed  and  of  the  object  of 
the  signature  may  convey  the  right  of  the  person 
signing.     Suriatoollah    v.    Dassee    Bibee 

IW.  R.66 

3. ~~  Reversioner — 


Consent.     A  reversioner  attesting  a  conveyance  by 
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DEED— cow«d. 

2.  ATTESTATION— contd. 

Hindu  widow  cannot  impeach  the  sale  on  the 
ground  of  waste  by  such  alienation.  Gopaul 
Chundra  Manna  v.   Gofrmonee  Dassee 

6  W.  R.  52 


4. 


Evidence     off  as- 


5. 


The  attestation  of 


a  deed  by  a  relative  does  not  necessarily  import 
his  concurrence.  Rajlakhi  Debi  v.  Gokui. 
Chandra  Chowdhry 

3  B.  li.  R.  P.  C.  57  :  13  Moo.  I.  A.  209 
Ram  Chunder  Poddar  v.   Hari  Das   Sen 

I.  L.  R.  9  Cale.  463 

6-  — —  Evidence  of    con- 

currence or  consent  to  deed  attested.  The  true 
rule  deducible  from  the  cases  of  Rajlakhi  Debia  v. 
Gohul  Chandra  Chowdhry,  3  B.  L.  R.  P.  C.  57 
Matadeen  Roy  v.  Musoodun  Singh,  10  W.  R.  293 
and  Ram  Chunder  Poddar  v.  Haridas  Sen,  I.  L.  R. 
9  Calc.  463,  is  that,  though  the  mere  attestation 
of  a  deed  by  a  relative  does  not  necessarily  import 
concurrence,  yet  where  it  is  shown  by  other  evidence 
that,  when  becoming  an  attesting  witness,  he 
must  have  fully  understood  what  the  transaction 
was,  his  attestation  may  support  the  inference 
that  he  was  a  consenting  party.  The  question 
whether  attestation  of  a  document  should  be 
held  to  imply  assent  is  a  question  of  fact  M^hich 
has  to  be  determined  Avith  reference  to  the  cir- 
cumstances of  each  case.  Chunder  Dutt  Misser  v. 
Bhagwat  Narain         .         .       3  C.  "W.  N",  207 


7. 


Suit  for   posses- 


sion^-Estoppel.  In  a  suit  for  possession,  the  fact 
of  plaintiff  having  been  a  subscribing  witness  to 
a  pottah  which  is  set  up  by  the  defendant  is  not 
conclusive  against  the  former.  Hosseineb 
Khanfm  v.  Tijun  Lall         .        14  w.  R.  293 

8.        Necessity   of    attestation— 

Maurasi  pottah.  Documents  of  the  description 
of  a  maurasi  pottah  are  not  required  by  law  to  be 
attested.  Grish  Chfnder  Roy  v.  Bhugwan 
Chunder  Roy         ...         13  W.  R.  191 

9-  Sufficiency   of  attestation— 

Transfer  of  Property  Act  {IV  of  1882),  s.  59— Attes- 
tation   of    moHgage-bond— Meaning     of   the     word 
attested  ' ' — Attestation  in  the  presence  of  the  mort- 
\gagor  after    having  received  from     him  a  personal 
[acknowledgment  of  his  signature.     A  mortgage-bond 
h^'as  signed  by  the  mortgagor,  was  attested  by  three 
witnesses,    and   was   duly   registered.     In   a   suit 
ifor  the  mortgage-debt,  it  appeared  from  the  evi- 
dence that  none  of  the  attesting  witnesses  had 
'actually    seen    the    execution    of    the    deed    by 

VOL.  n. 


sent  to  deed.  Where  a  person  executes  a  deed  as 
witness  with  full  knowledge  of  its  contents,  such 
execution  may  be  taken  to  be  evidence  of  his 
assent  to  the  statements  contained  in  the  deed. 
NooRUM  V.  Khoda  Buksh         .  1  Agra  50 

Matadeen   Roy   v.    Mussoodun   Singh. 

10  W.  R.  293 


DEED— confrf. 

2.  ATTESTATION— <^oncld. 

the  mortgagor,  but  must  have  attested  merely 
on  the  mortgagor's  admission  of  his  signature. 
The  lower  Courts  held  that  this  was  not  sufficient 
under  s.  59  of  the  Transfer  of  Property  Act  (IV  of 
1882),  and  that  the  mortgage  was  therefore  invalid. 
On  appeal  to  the  High  Court :  Held,  that  the 
attestation  was  sufficient.  A  mortgage-deed  is 
attested  within  the  meaning  of  s.  69  where  the 
witnesses  have  signed  it  in  the  presence  of  the 
mortgigor  after  having  received  from  him  a  perso- 
nal acknowledgment  of  his  signature.  Abdid  Karim 
V.  Salimun,  I.  L.  R.  27  Calc.  190,  dissented  from. 
Ramji  Haribhai  v.  Bai  Parvati  (1902) 

I.  L.  R.  27  Bom.  91 


10. 


Time    of    attestation— ^w- 


dence  Act  {I  of  1872),  ss.  70,  114— Transfer  of  Pro- 
perty Act  {IV  of  1882),  s.  59 — Mortgage-deed,  proof 
of — Attesting  witness.  Where  a  mortgage- deed, 
on  the  face  of  it,  showed  that  it  was  attested  by  two 
witnesses,  one  of  whom  was  the  ^vriter,  whose  denial 
of  execution  of  the  deed  by  the  mortgagee  had  been 
found  by  the  Court  of  Appeal  below  to  be  false,  and 
I  the  other  witness  said  that  the  mortgagee  signed  in 
his  presence,  but  he  was  not  able  to  remember  whe- 
ther the  mortgagee  signed  also  in  the  presence  of  the 
writer,  and  it  appeared  that  the  writer's  signature 
preceded  that  of  the  other  witness  :  Held,  that, 
under  the  circumstances,  it  might  fairlj'^  be  presumed 
that  both  signed  as  attesting  witnesses  after  the 
execution  of  the  document  by  the  defendant. 
That  such  a  presumption  may  be  raised  is  supported 
by  s.  114  of  the  Evidence  Act.  Burgoyne  v.  Showier, 
1  Rob.  Eccl.  Rep.  5,  relied  on.  Jogendra  Nath 
Mukhopadhya  v.  Nitai  Churn  Bundopadhya 
(1903) C.  W.  N".  384 


11. 


"Witness  writing  name  of 


executant — Transfer  of  Property  Act  {IV  of  1882), 
s.  59 — Mortgage-bond,  proof  of — Witness  writing  the 
name  of  executant,   whether  an  attesting  witness — 
Practice — Remand.     Where     a     lady    executed    a 
mortgage-deed  by  putting  her  finger-mark  to  the 
same,  and  a  person  who  saw  her  put  the  finger- 
mark \iTote  her  name  at  her     request     and  the 
words    ' '  by   the   pen   of  ' '    preceding   his   name 
written  by  himself  :     Held,  that  he  was  an  attest- 
ing witness,   and    the   words    "  by   the  pen  of  '* 
preceding    his     name     Avere    a    mere    matter  of 
surplusage,  and   the   document  was  executed  by 
the  lady  and  could    not    be   regarded    as   having 
been  executed  by  him  on  her  behalf.  ' '  Attestation" 
means  that  what  is  said  to  be  attested  happened 
in  the  presence  of  the  attesting  witnesses.     Case 
where,  on  objection  being  taken  at  a  late  stage  that 
a  mortgage-bond  was   not    attested,    as    the    law 
required,   by  two  witnesses,  the     suit,  instead  of 
being  dismissed,  was  sent  back  to  enable  plaintiff 
to  adduce  further    evidence  to  prove  that  at  least 
two  of  the  persons  whose  names  appeared  on  the 
face  of    the    document  were  attesting  witnesses. 
Dinamoyee  Debi  v.  Bon  Behari  Kapur  (1902) 

7  C.  W.  N.  160 

5o 
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3.  CONSTRUCTION. 


1. Danger    of     deciding    case 

upon  a  document  by  construction  put  on 
another  document  in  another  suit.  The 
danger  pointed  out  of  deciding  one  case  relating 
to  a  bond  by  the  construction  placed  in  another  suit 
on  another  and  a  different  bond.  Bhagwant 
Singh  v.  Dabyao  SmoH    .     I.  L.  B.  11  All.  416 

2.  Intention    of  parties — Rights 

at  time  of  execution.  In  construing  a  document  the 
situation  of  the  parties  and  their  rights  at  the  time 
of  the  execution  must  be  looked  at.     Ding  Nath 

MiTKERJEE    V.     GOPAL    ChUNDRA    MoOKERJEE 

8  C.  li.  R.  57 

3.  Evidence  of  in- 
tention. The  intentions  of  parties  in  deeds  must  be 
taken  from  the  words  they  use,  where  those  words 
are  plain.  Radha  Jeebun  Mostofee  v.  Bissesub 
MosTooFEE         ....        2  Hay  178 


4.  In      construing 

deeds,  where  their  terms  are  doubtful,  it  should 
be  ascertaned  in  what  manner  the  terms  of  the  deed 
were  understood  and  acted  upon  by  the  parties 
during  the  years  immediately  succeeding  the  grant. 
Shunkeb  Lall  v.   Poobfn  Mult,    2  Agra  150 

5.  Native  documents — Mode  of 

construing.  Native  deeds  and  contracts  ought  to 
be  construed  liberally,  regard  being  had  to  the  real 
meaning  of  the  parties,  rather  than  to  the  form 
of  expression.  In  this  view  a  person  was  held  to 
be  a  manager,  who  was  in  a  deed  inaccurately  and 
erroneously  described  as  a  proprietor  or  heir. 
HuNOOMAN  Pershad  Pandey  V.  Babooeb  Mund- 

BAJ   KoONWEREE 

e  Moo.  I.  A.  393  :  18  W.  R.  81  note 


6.  Deed  of  Bale—Evidence  of  price 

of  land.  In  construing  a  deed  of  sale  where 
the  terms  are  ambiguous,  the  conduct  of  the  parties 
immediately  after  and  acting  upon  the  deed  is  very 
important,  such  conduct  being  sometimes  (as  in  this 
instance)  the  only  means  by  which  the  Court  can 
know  how  the  price  of  land  was  fixed.  Cheetun 
Lall  v.  Chutterdharee  Lall     .    19  W.  R.  432 


7.- 


—  Use  of    general 

-Limit     on    implication. 


words    in 
Per     Mah- 


document  _  ..     

MOOD,  J. — When  general  words  are  used  in  a  docu 
ment,  they  must  be  understood  in  a  general  sense, 
unless  they  are  accompanied  by  any  expression 
limiting  or  restricting  their  ordinary  meaning,  or 
unless  such  limitation  or  restriction  arises  from 
necessary  implication.  Sheoratan  Kuab  v. 
Mahipal  Kuab        .         .        I.  L.  R.  7  AIL  258 

8-  — — Circumstances       attending 

execution — Conduct  of  parties  after  execution. 
If,  in  order  properly  to  apply  and  understand  the 
provisions  of  a  deed,  it  be  necessary  to  enquire  into 
the  circumstances  under  which  it  was  executed,  a 
Court  may  rightly  make  such  enquiry.  The 
^onduct  of  the  parties  after  the  making  of  an 
instrument  affords    a    clue  to    their  intentions  in 


T>:EEI)—contd. 

3.  CONSTRUCTION— confi. 

regard  to  its  effect  only  where  they  are  voluntary 
actors  in  the  execution  of  the  conveyance,  not 
where  it  is  made  against  their  will  by  coercion 
of  a  Civil  Court.     Lootf  Ali  v.  Budrool  Huq 

21  W.  R.  119 


9. 


Construction      irreconcile- 


able  vsrith  other  documents.  If  a  particular 
construction  of  a  document  renders  a  contract 
evidence  by  it  inoperative,  and  another  construc- 
tion renders  it  operative  and  is  reconcileable  with 
other  portions  of  the  documents,  the  first  should 
give  way  to  the  second.  Dheraj  Mahtab  Chand 
Bahadoor  v.    Hubdeo   Nabain   Sahoo 

16  W.  R,  119 


10. 

issue.     The  word 


**  Sontan" — "  Issue  ''—Male 
*  sont  m  ' '  occurring  in  a  deed  of 


agreement  between  co-sharers,  members  of  a  Hindu 
family,  was  construed  to  mean  issue  generally,  and 
not  male  issue  merely.  Kbisto  Kishobe  Bhutta- 
chabjbe  v.  Setamonbb  Bhuttacharjee 

7  W.  R.  320 

11.  Absolute  conveyance — Pro- 
perty in  possession  and  expectancy.  When  several 
persons  join  in  a  conveyance  and  convey  *'  the 
whole  and  entire  property  absolutely,"  they  must 
be  taken  to  have  exercised  every  power  which  they 
possess,  and  to  have  parted  with  their  whole 
interest,  whether  in  possession  or  expectation. 
KisHEN  Geer  v.  Busoeet  Roy    .  14  W.  R.  379 

12.  Covenants    as    to  title  and 

QUiet  possession — Protection  agninM  dis- 
possession. In  a  kobala  by  which  certain  landed 
property  was  conveyed,  the  vendor  bound  herself 
in  the  following  terms:  *' If  any  one  objects  to 
my  sale  and  gives  you  any  sort  of  trouble,  I  will 
arrange  it,  and  if  I  fail  to  do  so,  I  will  restore  the 
purchase  money ;  in  default  you  may  realize  it 
by  an  action."  If  eld,  that  it  was  intended  to 
provide  not  only  against  defect  in  the  power  of  the 
vendor  as  a  Hindu  widow,  but  against  any  distur- 
bance of  the  purchaser,  and  to  protect  him  against 
dispossession.  Bissessubbb  Dbbia  v.  Gobind 
Pbbshad  Tewabi     .         .         .       21 W.  R.  398 

Varied  on  appeal  by  decision  of  Privy  Council  by 
making  more  parties  liable  under  the  decree.  Bis- 
SESSUBS  Debya  v.  Gobind  Prasad  Tewaure 

L.  R.  3  I.  A.  194 :  26  W.  R.  32 


13.  Interest  passing  to  pur- 
chaser— Deed  of  sale.  It  was  held  that  the 
words  "  the  arrears  of  past  years  due  by  asamis  " 
in  a  deed  of  sale  did  not  pass  to  the  purchasers 
decrees  for  arrears  of  rent  held  by  the  vendors. 
Balam  Das  v.  Dwarka  Das         .      7  N.  W.  88 

14.  Ikrarnamah,     construction 

of — Rent  charge.  The  defendants'  ancestor  granted 
to  A  and  B  an  ikrarnamah  in  the  following  termsr — 
*'  In  consideration  of  R4,952  due  by  me  to  you, 
and  in  lieu  thereof,  I  do  hereby  grant  and  alienate 
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3.  CONSTRUCTION— cow^. 

to  A  and  B  out  of  the  whole  and  entire  profits  of  my 
proper  share  in  mouzah  X  the  sum  of  R600  per 
annum,  in  equal  proportion,  free  from  all  incum- 
brances, and  constitute  them  part  owners  thereof. 
The  said  A  and  B  shall  be  at  liberty  to  make  joint- 
collection  with  me,  and  to  receive  and  enjoy  in  per- 
petuity R600 ;  or  upon  division  and  partition  of  as 
much  land  as  may  yield  to  them  R600,  to  make 
separate  collection  as  from  their  own  property.  If 
in  any  way  by  sale,  etc.,  the  said  mouzah  shall  cease 
to  be  my  property,  I  agree  to  set  apart,  upon  parti- 
tion and  division  for  A  and  B,  as  much  land  as 
may  yield  R600  in  another  of  the  mouzahs  owned  by 
me  exclusively,  and  to  that  also  the  same  conditions 
as  above  shall  be  applicable."  A  applied  to  have 
his  name  registered  as  owner  of  a  share  in  the 
mouzah  sufficient  to  yield  an  income  of  R300  per 
annum.  Held^  that,  under  the  ikararnamah,  A  had 
only  a  rent  charge  on  the  property.  Mahomed 
Zahur   Alum  v.  Chunder  Cumab 

5  C.  li.  B.  449 


15. 


Maxim,    expressio     unius 


est  exclusio  BltexiMB— Mistake  in  deed — Suit  to 
reform  deed.  The  plaintiff  sold  to  the  defendant  a 
field  containing  a  well ;  tax  was  payable  to  Govern- 
ment on  the  field  as  well  as  a  tax  on  the  well.  The 
deed  of  sale  expresslj'^  provided  for  the  payment  of 
the  tax  on  the  field  by  the  defendant,  but  was  silent 
as  to  the  tax  on  the  well.  Government  recovered 
the  amount  of  the  tax  on  the  well  from  the  plaintiff 
for  1871,  as  the  well  stood  entered  in  the  Govern- 
ment books  in  the  plaintiff's  name.  The  plaintiff 
sued  to  recover  the  amount  from  the  defendant. 
Heldf  that,  under  the  deed  of  sale,  the  defendant 
was  not  liable  to  reimburse  the  plaintiff  the  amount 
paid  by  him  to  Government.  Heldf  also,  that,  if 
the  omission  in  the  deed  of  sale  to  provide  for  the 
payment  of  the  tax  on  the  well  by  the  defendant 
should  have  arisen  from  a  mistake,  his  only  remedy 
was  a  suit  for  reforming  the  deed  so  as  to  make 
it  in  accord  with  the  actual  agreement  between 
the  parties  at  the  time  of  the  sale.  Amount  and 
value  of  proof  required  of  the  plaintiff  in  such 
a  suit  pointed  out.  Gulabhai  Mondab  v. 
Dayabhai  Govardhandas         .  10  Bom.  51 


16 


Mistake  in    boundaries  in 


deed — Intention  of  parties.  Where  by  mistake  a 
part  only  of  the  premises  intended  to  be  mortgaged 
is  described  in  the  deed,  and  would  alone  pass 
under  a  bill  of  sale  in  execution  to  the  auction- 
purchaser: — Held,  that  the  Court  ought  to  interfere 
for  the  rectification  of  the  instrument,  and  that, 
regard  being  had  to  the  intention  and  subsequent 
dealings  of  the  agreeing  parties,  it  ought  to  be 
construed  as  if  it  had  expressly  and  fully  mortgaged 
and   conveyed    the   entire   premises   in    question. 

PUDDOMONEE    DaSSEE    V.     DWAKKANATH      BiSWAS 

25  W.  K.  335 


17.  «  Fasli 

tural  year  "—N.-W.    P. 
{XIX  of  1873),  s.  3,    cl. 

VOL.  n. 


year" — "  Agrieul- 

Land     Revenue    Act 
8 — InconsisterU  clause. 


DEED — contd. 

3   CONSTRUCTION— coned. 

The  practice,  adopted  by  patwaris  in  some  parts 
of  the  North- Western  Provinces,  of  applying  the 
term  ' '  fasli  year  ' '  to  the  ' '  agricultural  year  ' ' 
as  defined  in  Act  XIX  of  1873,  s.  3,  cl.  8,  is  errone- 
ous.  Where  parties  to  a  deed  describe  a  date 
as  being  in  such  and  such  a  ' '  fasli ' '  year,  they 
must  be  taken,  in  absence  of  evidence  of  mutual 
mistake,  to  refer  to  the  calendar  fasli  year.  In 
interpreting  a  document,  a  clause  which  is  inconsis- 
tent in  any  construction  thereof  with  the  remaining 
provisions  of  the  document  must  be  rejected. 
Yad  Bam  v.  Amir  Singh,  W.  N.  All.  (1882)  174, 
and  Sheobaran  Singh  v.  Bisheshar  Dayal  Singh, 
W.  N.  All.  {1892)  236,  referred,  to.  Chatarbhuj 
V.   Dwarka  Prasad         .      I.  L.  R.  18  All.  388 


18. 


Construction    of  razinama 


disposing  of  estate  with  words  **  naslan 
bad  naslan."  In  cases  decided  on  the  construction 
of  documents,  in  which  the  expressions  molsurari 
istemrari,  istemrari  mokurari,  have  been  considered 
upon  the  question  whether  an  absolute  interest  has 
been  conferred  by  such  documents,  or  not,  it  has 
been  taken  for  certain  that,  if  the  words  ' '  naslan 
bad  naslan  ' '  had  been  added,  an  absolute  interest 
would  have  been  clearly  conferred.  Accordingly, 
in  construing  a  razinama  between  parties  dividing 
family  estate  and  expressly  declaring  that  the 
shares  should  descend  "  naslan  bad  naslan": — 
Held,  that  the  insertion  of  these  words  was  con- 
clusive in  itself ;  the  expressed  object  of  this 
razinama  pointing  to  the  same  construction,  viz., 
that  the  estate  taken  under  it  was  absolute. 
Harihar  Baksh  v.  Uman  Prashad 

L  L.  B.  14  Calc.  296 
L.  R.  14  I.  A.  7 

19.  Malikana — Heritable     charge 

Suit  for  arrears  of  malikana  allowance.     S  sold 

a  share  in  immoveable  property  to  M  by  a  registered 
deed  of  sale  which  contained  the  following  provi- 
sions : "  The  said  vendee   is  at  liberty  either  to 

retain  possession  himself  or  to  sell  it  to  some  one 
else;  and  he  is  to  pay  R25  of  the  Queen's  coin  to  me 
annually  (as  malikana),  which  he  has  agreed  to 
pay."  M  mortgaged  the  property  to  B,  who  obtain- 
ed possession  ;  and  after  the  mortgaga,  the  annual 
payments  provided  for  by  the  deed  of  sale  ceased. 
The  representatives  of  the  vendor  sued  M  and  B 
to  recover  arrears  of  malikana.  Held,  that  the 
words  "  as  malikana  "  in  the  deed  of  sale  could 
not  be  rejected  as  surplusage ;  that  they  showed 
an  mtention  that  the  payment  of  the  R25  should 
be  an  annual  charge  upon  the  property  and  the 
profits  arising  therefrom  analogous  to  that  of  a 
malikana  reserved  on  a  settlement  by  a  Government 
settlement  officer  for  a  zamindar ;  that  the  use  of 
these  words  was  intended  to  reserve  and  create  a 
perpetual  and  heritable  charge  upon  the  property  ; 
and  that  the  Court  was  not  prevented  from  coming 
to  this  conclusion  by  the  omission  of  specific  words 
of  inheritance.  Heeranand  Sahoo  v.  Ozeerun,  9 
W.  B'    102,  Bhoalee  Singh  v.  Neemoo  Behoo,  10 

5o2 
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PT.  B.  302,  Hurmuzi  Begum  v.  Hirday  Narain, 
I.  L.  R.  5  Gale.  921,  Mahomed  KaramatoUah  v. 
Ahdool  Majeed,  1  N.  W.  205,  Kooldeep  Narain 
Singh  v.  Government,  14  Moo.  I.  A.  247,  Tulshi 
Pershad  Singh  v.  Bam  Narain  Singh,  I.  L.  B.  12 
Gale.  117 y  Gaya  v.  Samjiwan  Bam,  I.  L.  B.  8  All. 
569,  and  Giyan  Singh  v.  Kooer  Peetum  Singh,  1 
N.  W.  73,  referred  to.     Churaman  v.  Balli 

I.  li.  B.  9  All.  591 

-Debtor  and  creditor — Assign- 


20. 

ment  or  appropriation  of  rent  till  payment  of  debt 
— Intention  to  appropriate  rent  as  distinguished 
from  the  lands — Aivaj  {money) — Usufructtiary 
mortgage — Bight  to  take  kahvliats  from  tenants  and 
make  recoveries.  Where  under  an  instrument  a 
debtor  allotted  to  his  creditor  his  aivaj  on  account 
of  deshpande  hak  and  inam  recoverable  from  the 
villages  and  undertook  not  to  meddle  till  the  aivaj 
\\'as  paid,  and  the  instrument  did  not  describe  the 
lands  mentioned  therein  by  metes  and  bounds,  but 
only  as  being  in  the  occupation  of  certain  persons 
paying  so  much  rent,  and  contained  a  clause  that 
the  aivaj  of  R63  (the  sum  total  of  rents)  had  been 
allotted,  and  that  the  creditor  might  take  kabuliate 
from  the  occupants  and  make  the  recoveries : — Held, 
that  the  term  aivaj,  although  capable  of  meaning 
property  generally,  must,  from  the  context  of  the 
document,  mean  moneys  or  sums.  Heldf  further, 
that  the  language  of  the  instrument  showed  a  clear 
intention  to  appropriate  rents  as  distinguished 
from  the  lands  themselves.  Held,  also,  that,  even 
if  the  transaction  were  regarded  as  a  mortgage,  it 
could  only  be  a  usufructuary  mortgage,  which  would 
confer  no  right  to  have  the  propert}'  sold.  Han- 
MANT  Ramchandra  Deshpande  V.  Babaji  Abaji 
Deshpande        .         .        I.  L.  R.  16  Bom  172 


21. 


Construction  of  documents 


of  sale  and  of  agreement  for  re-sale — Sale, 
with  right  reserved  of  re-purchase  within  a  period, 
distinguished  from,  mortgage.  A  document  purport- 
ing to  be  one  of  sale,  though  it  is  accompanied  by 
a  contract  reserving  to  the  vendor  a  right  to  re- pur- 
chase the  property  sold,  on  re-paying  the  purchase- 
money  within  a  certain  time,  is  not  on  that  account 
to  be  construed  as  if  it  were  a  mortgage.  Alder  son 
V.  White,  2  DeG.  Sf  J.  105,  referred  to  and  followed, 
the  law  of  India  and  of  England  being  the  same 
on  this  point.     Bhagwan  Sahai  v.  Bhagwan   Din 

I.  Ii.  R.  12  All.  387 
Ii.  R.  17  L  A.  98 

22.      Sale-deed  or  deed  of  gift— 

Mahomedan  law,  gift.  A  deed  which  purported  on 
the  face  of  it  to  be  a  deed  of  sale  contained  a  recital 
that  the  consideration  had  been  received  by  the 
vendor  and  returned  as  a  gift  to  the  vendee.  The 
words  used  were — "  Hath  *  ♦  *  nawasi  apne  ki  bai 
katai  karke  zar-i-saman  tamam  wo  kamal  wasul 
pakar  baksh  diya  aur  hiba  kardiya."  The  deed 
was  stamped  as  a  sale-deed  and  was  duly 
registered,  but  no  possession  was  given  under 
it.  and  there  was  apparently'  no  evidence  external 


DEED— cowW. 

3.  CONSTRUCTION— cowed. 

to  the  deed  that  any  consideration  has  passed 
between  the  parties.  Held  by  Edge,  C.J.,  and 
Tyrrell  and  Knox,  J  J.,  that  in  the  absence  of 
any  evidence  external  to  the  deed  itself  of  the 
intention  of  the  parties,  the  deed  in  question  must 
be  taken  to  be  a  deed  of  sale.  Per  Mahmood» 
J.,  contra.  The  lower  Appellate  Court  having 
found  that  no  consideration  had  passed,  the  deed 
must  be  considered  as  a  deed  of  gift,  though  wear- 
ing the  appearance  of  a  sale-deed  and,  possession 
not  having  been  given,  under  Mahomedan  law  the 
gift  was  invalid.  Anoan  Lal  v.  Muhammad 
HusAiN        .         .         .         I.  Ii.  R.  13  All.  409 


23. 


Deeds  releasing  future  and 


contingent  interests — Agreement  excluding  a 
possible  question  between  the  parties  as  to  the  effect 
of  words  in  a  will,  under  which  they  took  their  rights. 
Three  brothers,  under  their  father's  wUl,  were 
entitled,  each  on  attaining  full  age,  to  the  testator's 
residuary  estate  in  equal  shares.  When  all 
had  attained  full  age,  two  having  been  minors  at 
the  testator's  death,  they  effected  a  separation  of 
their  interests  derived  from  the  will,  and  executed 
to  one  another  instruments  of  compromise  and 
partition  containing  words  relating  to  possible 
claims  which  they  gave  up.  One  of  the  two 
younger  brothers  afterwards  died,  having  taken, 
under  the  will  of  the  other  younger  one,  all  the  estate 
of  the  latter  who  had  died  without  issue  before  him. 
The  eldest  then  attempted  to  raise  the  question 
whether,  on  the  one  hand,  the  brothers  had  taken 
under  their  father's  will  absolute  interests,  or  on 
the  other,  interests  that  were  divested,  and  went 
over  to  a  surviving  brother  in  the  event  of  death 
without  issue.  As  to  this,  the  Court  below  differed, 
but  the  Appellate  Court  decided,  and  on  this 
apjxjal  the  decision  was  affirmed,  that  the  above 
instrumtmts  relinquished  future  demands,  this 
claim  included,  relating  to  the  brothers'  estates 
under  their  father's  will.  Greknder  Chunder 
Ghose  v.  Troyluckho  Nath  Ghose 

I.  Ii.  R.  20  Calc.  373 


24. 


Title  under  a  ■will  followed 


by  a  family  arrangement  adding  to  the 
property  devised,  'i'he  will  of  a  proprietor, 
who  died  in  1804,  disposed  of  a  zamindari,  and  of 
one  village  within  it,  as  two  distinct  properties, 
giving  the  zamindari  to  the  testator's  two  widows, 
and,  on  the  other  hand,  giving  the  village  in  equal 
shares,  in  perpetuity,  to  the  two  brothers 
of  his  junior  wife.  Neither  of  the  two  brothers 
took  possession  of  their  respective  moieties 
on  the  testator's  death,  and  the  whole  village 
was  treated  for  some  time  as  part  of  the 
zamindari,  the  profits  of  it  l^ing  received  by. 
or  on  behalf  of,  the  widows.  In  1869  one  of  the 
brothers  having  died,  leaving  a  son,  who  succeeded 
to  his  rights  in  the  village,  a  family  arrangement 
was  made  that  the  entirety  of  it  should  be  made  over 
to  the  surviving  brother,  the  present  claimant, 
the  son  of   the  other  receiving  from  the  widows 
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satisfaction  in  lieu  of  his  moiety.  The  junior 
widow  having  died,  the  senior  got  possession  of  the 
village,  alleging  that  the  surviving  brother  had 
merely  been  appointed  to  act  as  manager  of  it  on 
behalf  of  herself  and  her  co-widow.  Hddy  that 
under  the  Avill  the  claimant  had  been  originally 
entitled  to  one-half  of  the  village  including  its 
rents,  from  the  testator's  death  ;  and  that  to  this 
half  had  been  added  the  other,  with  title,  in  1869, 
in  pursuance  of  the  transaction  in  regard  to  it. 
An  order  given  by  the  widoA\^s  in  that  year  making 
over  the  village  was  not  a  revocable  one ;  and  the 
interest  in  the  additional  half  conferred  upon  the 
claimant  was  commensurate  with  what  was  already 
his  own.  No  writing  was  then  necessary  to  vest 
the  other  half  in  him.  Such  a  transaction  was 
good  and  valid  as  a  family  arrangement ;  and  he 
had  made  out  his  title  to  the  whole  viUage.  Vel- 
XANKi  Venkata  Rama  Rau  v.  Papamma  Rau 

I.  L.  K.  21  Mad.  299 
L.  K.  25  I.  A.  84 


25. 


Trust — BeneJlciary — Proviso 


for  forfeiture  of  interest  in  case  of  insolvency — 
Insolvency  and  withdrawal  of  petition  in  insolvency. 
By  a  deed  of  settlement  executed  by  the  plaintiff's 
father,  certain  property  was  conveyed  to  trustees 
upon  trust  to  recover  the  income  thereof  and  to 
pay  it  to  the  settlor  for  life,  and  after  his  death  to 
his  seven  sons,  in  equal  shares,  for  the  maintenance 
of  them  and  their  respective  families.  The  deed 
provided  that,  in  case  any  beneficiary  became 
insolvent,  ' '  or  do  or  suffer  anything  whereby  his 
share  or  any  part  thereof  would  through  his  act  or 
by  operation  of  law  ' '  become  vested  in  or  payable 
to  other  persons,  then  the  share  and  interest  of  such 
person  should  cease,  and  for  the  remainder  of  his 
life  should  be  paid  for  the  maintenance  and  support 
of  the  family  of  such  persons.  In  July  1894,  the 
plaintiff,  Avho  was  one  of  the  sons  of  the  settlor, 
filed  his  petition  in  insolvency ;  but  on  the  5th 
December  1894,  he  withdrew  it.  Held,  that  the 
forfeiture  clause  did  not  take  effect,  and  that  the 
plaintiff  was  entitled  to  be  paid  by  the  trustees 
his  share  of  the  income  of  the  trust  property. 
HoRMTjsJi  NowROJi  Davur  V.  Dadabhoy 
NowROJi  Davfr        .        I.  Ii.  R.  20  Bom.  310 


26. 


Sale-deed    with    counter- 


de3d  undertaking  to  re -transfer  land  in 
event  of  payments  being  made.  In  a  docu- 
ment described  as  a  sale-deed,  plaintiff's  father  pro- 
fessed to  give,  "  in  absolute  sale,"  certain  lands  to 
the  defendant,  inasmuch  as  he  was  unable  to  pay  a 
debt  owing  by  him  to  the  defendant.  On  the 
same  day  defendant  executed  a  counter-deed  in 
which  he  referred  to  the  said  sale- deed  and  under- 
took to  get  the  said  lands  transferred  to  plaintiff's 
father  in  the  event  of  the  latter  paying  the  said 
debt  within  a  certain  time,  together  with  interest 
till  date  of  payment :  and  in  that  event  to  cancel 
the  said  sale-deed  and  deliver  the  same  to 
plaintiff's  father.     The  counter-deed  further  pro- 
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vided  the  plaintiff's  father  should  pay  the  principal 
and  interest  of  the  said  debt  by  instalments,  and 
that,  in  default  of  payment  of  any  instalment, 
plaintiff's  father  should  pay  the  whole  amount  due  ; 
and  in  default  of  payment  in  that  manner,  defend- 
ant should  credit  the  land  to  himself  according 
to  the  sale-deed,  after  getting  the  counter-deed 
cancelled.  Heldf  that  on  their  true  construction 
the  documents  showed  nothing  more  than  an 
intention  to  secure  repayment  of  the  debt ;  that 
though  the  provisions  for  payment  by  instalments 
and  of  the  whole  amount  in  default  of  instalments 
were  contained  in  the  counter-deed  signed  only  by 
the  transferee  of  the  land,  they  were  equivalent 
to  a  covenant  by  the  transferor  so  to  repay, 
because  the  two  documents  being  parts  of  one 
transaction,  both  parties  were  bound  by  or  could 
take  advantage  of  every  stipulation,  whether 
contained  in  one  or  other  of  the  deeds,  as  would 
have  been  the  case  if  the  transaction  had  been 
embodied  in  a  single  document.  Held,  therefore, 
that  the  transferee  had  a  right  to  recover  the  debt 
(with  interest)  from  the  transferor  personally ; 
and  that  the  provision  entitling  the  transferee  to 
credit  the  land  to  himself  in  default  of  payment 
could  not  be  construed  as  negativing  that  right. 
Two  documents  relating  to  the  transfer  and 
re-transfer  of  land  which  were  so  connected  as  to 
constitute  one  transaction  having  been  executed  in 
the  year  1882,  prior  to  the  passing  of  the  Transfer  of 
Property  Act  : — Held,  that  transaction  should  be 
regarded  as  having  been  entered  into  with  refere-nce 
to  the  law  as  propounded  in  the  course  of  Maih-as 
decisions  commencing  in  1858  and  referred  to  in 
Thumbusamy  Madelly  v.  Hossain  Rowthen,  L.  R. 
2 1.  A.  241 : 1.  L.  R.  1  Mad.  1,  and  that  the  docu- 
ments must  be  construed  accordingly.  Ramayya  v. 
Krishnamma   .        .         .  I.  L.  B.  23  Mad.  114 


27. 


Absence    of  reservation — 


Deeds  of  mortgage  and  sale — Sale  certificate — Absence 
of  words  of  exception  or  reservation.  Where  deeds 
of  mortgage  and  sale,  and  a  sale  certificate,  in  , 
respect  of  shares  of  a  zamindari,  contain  no  words 
of  exception  or  reservation,  and  are  otherwise  apt 
for  the  purpose,  they  convey  all  the  interest  in 
the  zamindari  which  was  possessed  by  the  former 
owners,  including  profit  rentals  of  bazars  built 
on  lands  not  shown  to  have  been  severed  therefrom. 
AsHGAB  Reza  Khan  v.  Mahomed  Mehdi 
HossEiN  Khan  (1903) 

I.  L.  B.  30  Calc.  556  :  L.  B.  30  I.  A.  71 : 
B.C.  7  C.  W.  N.  482 


4.  PROOF  OF  GENUINENESS. 


1. 


Mode  of   proof — Evidence    as 

to  similarity  of  handwriting.  When  it  becomes 
necessary  to  establish  the  genuineness  of  a  writing, 
the  testimony  of  the  writer  or  of  some  person  who 
saw  the  paper  or  signature  written  is  not,  as  a 
matter  of  law,  the  only  mode  of  proof.     Evidence 
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as  to  the  similarity  of  handwriting  is  just  as  good 
in  point  of  admissibility  as  the  testimony  of  the 
subscribing  witnesses.  Grish  Chundeb  Roy  v. 
Bhugwan  Chundee  Roy     .         .     13  W.  R.  191 


2. 


—  Suspicion — Unregistered  deeds. 


Deeds,  though  unregistered  (registration  not 
being  compulsory),  when  proved  by  all  the  attesting 
witnesses  and  against  which  there  is  no  evidence 
on  the  other  side,  ought  not  to  be  set  aside  on  mere 
suspicion  of  perjury  and  forgery.  Kali  Chandra 
Chowdry  v.  Shib  Chandra  Bhadfri 

6  B.  L.  R.  501 :  15  W.  R.  P.  C.  12 

See  Bhfgwan  Doss  v.  Htjnnooman  Pershad 
Sahoo 18  W.  R.  184 

3.  Inadequacy    of    considera- 

tion— Evidence  of  want  of  genuineness  in  deed — 
Party  wanting  deed  said  to  he  executed  by  him 
declared  a  forgery.  Where  a  deed  has  been  proved 
and  attested  in  due  form,  a  Court  is  not  justified, 
w  ithout  any  evidence  of  its  fabrication,  in  finding 
from  such  circumstances  as  inadequacy  of  the  con- 
sideration-money that  the  deed  has  been  fabricated. 
Where  a  person  asks  to  have  a  deed  which  is  said  to 
have  been  executed  by  him  declared  to  be  a  forgery, 
he  ought  to  present  himself  for  examination.  Wise 
V.  Radha  Gobind  Shaha     .  20  W.  R.  181 


4. 


Attestation     by    Registrar 


and  proof  by  -witnesses — Evidence  of  genuine- 
A  finding  by  a  Court  that  a  mortgage-deed 


ness. 


has  been  attested  by  the  Registrar  of  Deeds  and 
proved  by  witnesses  is  a  sufliciently  distinct  finding 
on  the  bond  fides  of  the  deed.  Moorux,  Singh  v. 
Mohun  Roger     .         .         .         .  9  W.  R.  167 


5. 


Registration  of  deed — Proof 


of  genuineness.  Registration  of  a  deed  does  not 
affect  the  question  of  bond  fides,  nor  is  a  conveyance 
to  be  considered  bond  fide  simply  because  there  is 
proof  of  its  execution  and  some  statement  that 
money  was  on  the  occasion  actually  paid  by  the 
vendee  into  the  hands  of  the  vendor  in  the  presence 
of  witnesses  unacquainted  with  the  circumstances 
of  the  parties  and  the  relation  they  bear  to  each 
other.  Bhoobun  Chunder  Burral  v.  Nagoree 
DossiA      .         .         .         .         .        15  W.  R.  15 

Muthooroollah  v.  Torabooddeen 

15  W.  R.  305 


6. 


Registration — 


Registered  document,  proof  of  execution  of.  Mere 
registration  of  a  document  is  not  in  itself  suflScient 
proof  of  its  execution.  Kristo  Nath  Koondoo  v. 
Brown,  I.  L.  B.  14  Calc.  176,  180,  dissented 
from.  Salimatul  Fatima  alias  Bibi  Hossaini  v. 
Koylashpoti  Narain  Singh 

I.  L.  R.  17  Calc.  903 


7. 


Kabuliat — Primd 


facie  proof  of  genuineness.  A  Subordinate  Judge 
having  set  aside  the  decision  of  a  Munsrf  on  the 
ground,  inter  alia,  that  it  was  improbable  that 
the  defendant  would  have  executed  a  kabuliat  in 
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vvhich  his  rent  was  suddenly  raised  to  about  three 
times  the  rate  at  which  he  had  formerly  paid,  the 
Munsif 's  order  was  restored  on  the  ground  that  the 
registration  of  the  kabuliat  with  all  the  due  for- 
malities was  primd  facie  proof  of  the  truth  of  its 
contents,  and  that,  as  this  proof  was  not  rebutted  by 
defendant,  the  Munsif  had  been  right  in  acting  on 
it.     Nittyanund  Kitr  v.  Raj  Bullubh  Adya 

25  W.  R.  267 


8. 


Proof  of  execu- 


tion of.  Although  the  Court  can  assume  from  the 
certificate  of  the  Registrar  that  certain  persons 
appeared  before  him,  and  that,  after  satisfying  him 
that  they  were  the  persons  they  represented  them- 
selves to  be,  they  admitted  execution  of  a  deed  pre- 
sented for  registration,  yet  where  the  execution  of 
a  document  is  in  issue,  the  circumstance  of  its  hav- 
ing been  registered  does  not  dispense  with  the  neces- 
sity for  independent  proof  of  its  genuineness. 
FuzAL  Ali  v.  Bia  Bibi  Chowdhrain 

7  C.  L.  R.  276 

See    Kripanath    Tullapattur    v.    Bhashaye 
Mollah 6  W.  R.  105 


9. 


"Validity  of  transfer — Benami 


transactions.  A  transfer  by  registered  deed,  admit- 
ted to  have  been  executed,  but  alleged  to  have 
been  benami  and  merely  colourable,  wa«  held  on 
the  evidence  to  have  been  valid  and  effective  in 
the  absence  of  evidence  showing  the  contrary. 
Uman  Prashad  v.  Gandharp  Singh 

I.  li.  R.  15  Calc.  20 
li.  R.  14  I.  A.  127 

10.  Deed    on    t-wro     pieces    of 

paper  of  different  dates — Suspicion  of  forgery. 
Where  the  Judge  of  first  instance  dotibted  the 
authenticity  of  a  deed,  it  being  wTitten  on  two  pieces 
of  stamped  paper  of  different  dates  :  Held,  under 
the  circumstances,  not  to  be  a  paper  deduction. 
KuRALi  Prasad  Misser  r.  Anantham  Kajra 

8  B.  L.  R.  490  :  16  W.  R.  P.  C.  16 


11. 


Evidence  of  intention  with 


which  documents  w^ere  executed  to  ascer- 
tain their  bona  fides — Proceedings  ogninM  third 
person.  A  and  B,  two  undivided  Hindu  brothers, 
conveyed  to  their  mother,  C,  one-third  share  in  the 
ancestral  property  of  the  family  by  a  deed  of  sale, 
dated  29th  August  1861.  Subsequently,  A  sold  his 
one-third  share  in  the  joint  ancestral  property  to  B 
by  a  deed  dated  the  4th  August  1862.  In  a  suit 
brought  by  a  judgment-creditor  of  A  in  1868  to 
recover  -4's  half  share  in  the  joint  property  from  B 
and  C,  the  plaintiff  gave  in  evidence  procee<lings 
taken  by  A  jointly  with  his  brother  B  in  1856 
against  a  third  person,  relating  to  the  joint  property 
with  a  view  to  show  that  the  two  documents  were 
illusory,  and  intended  to  screen  -^'s  share  from  exe- 
cution by  his  creditors.  Held,  that  such  proceedings 
were  important  and  relevant  evidence,  in  order  to 
test  the  bond  fides  with  which  A  executed  the  two 
documents,  as  it  was  important  to  ascertain  how  A 
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subsequently  demeaned  himself  with  regard  to  the 
property,  his  share  or  interest  in  M^hich  he  purported 
to  convey  by  those  documents.  Gikdhab  Nagji- 
SHET   V.    Ganpat   Maroba        .         11  BoiQ.  129 


12. 


Deeds    not     intended     to 


operate  according  to  their  tenor — Nullity  of 
transaction  apart  from  fraud.  Documents,  princi- 
pally a  pottah  and  a  kobala,  executed  between  a 
Mahomedan  parda-nashin  lady  and  one  of  her 
relations,  purported  to  represent,  the  one  a  patni 
lease  from  her  of  her  lands,  and  the  other  a  sale 
of  her  house  and  ground  from  the  date  of  the 
execution.  That  she  received  the  consideration  was 
not  proved,  but  had  it  passed,  it  would  have  been 
distributed  between  the  two  deeds,  which  formed 
part  of  one  and  the  same  transaction.  From  the 
acts  of  the  parties  it  was  established  that  her  intent 
was  to  deprive  her  heirs,  not  herself,  and  that 
she  had  no  intention  to  part  with  the  property  in 
prcBsenti,  as  the  deeds  represented  that  she  did. 
Held,  that,  the  latter  not  being  intended  to  operate 
according  to  their  tenor,  the  whole  transaction  was  a 
nullity.     JiBUN  Nissa  v.  Asgal  Ali 

I.  Ii.  R.  17  Calc.  937 


13. 


Deed    of   sale — Evidence  that 


a  deed  is  not  intended  to  have  the  ordinary  operation. 
When  a  conveyance  has  been  duly  executed  and 
registered  by  a  competent  person,  it  requires  strong 
and  clear  evidence  to  justifj'-  a  Court  in  holding 
that  the  parties  did  not  intend  that  any  legal  effect 
should  be  given  to  it.  It  needs  to  be  proved  that 
both  parties  had  it  in  their  minds  that  the  deed 
should  be  a  mere  sham,  and  in  order  to  establish  this 
proof,  it  needs  to  be  shown  for  what  purpose  other 
than  the  ostensible  one  the  deed  was  executed. 
Ranga  Ayyar  v.  Srinivasa  Ayyangar 

I.  L.  R.  21  Mad.  56 


14. 


Discussion  of  evidence  and 


its  effect — Evidence  of  want  of  genuineness  in  deed. 
Case  in  which  evidence  was  discussed  and  its 
true  effect  pointed  out,  and  in  which  it  was  held,  re- 
versing a  decree  of  the  High  Court,  that  an  ikrar- 
namah  relied  on  by  the  respondents  was  fabricated. 
It  was  connected  with  other  documents  already 
found  to  be  forgeries,  its  contents  did  not  dispel 
suspicion,  it  was  not  established  by  credible  wit- 
nesses, nor  supported  by  evidence  of  possession 
under  it.  Coomabi  Rodeshwar  v.  Manroop 
KoBR     .         .         .         .         .  L.  R.  13  I.  A.  20 


15. 


—  Alterations  in    documents 


— Evidence  of  want  of  genuineness.  A  person  who 
presents  a  document  -is  e\iclence  in  an  altered  and 
suspicious  state  must  explain  the  existing  state  of 
the  document,  unless  there  is  corroborative  proof 
strong  enough  to  rebut  the  presumption  which 
arises  against  an  apparent  falsifier  of  evidence. 
Such  corroborative  proof  will  be  greatly  strength- 
ened if  there  be  reason  to  suppose  that  the  opposite 
party  has  withheld  evidence  which  w^ould  prove  the 
original    condition  and  import  of  the  suspected 
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document.     Khoob    Koonwur     v.    Mogdnabain- 
Singh      .        1  W.  R.  P.  C.  36  :  9  Moo.  I.  A.  1 

16. Production     -v^hen     most 

likely  to  be  challenged— Emdence  of  genuine- 
ness of  deed.  The  production  of  a  pottah  in  the  pre- 
sence of  the  party  most  interested  in  challenging  its 
genuineness  is  a  fact  legally  of  the  utmost  import- 
ance in  determining  its  genuineness.  Gunee  Bis- 
was V.  Sreegopal  Paul  Chowdhry  8  W.  R.  395 

17.  Failure  to    raise  objection 

to  deed  in  former  auitr— Evidence  of  genuinencos 
of  deeds.  Where  no  issue  was  raised  in  former  suits 
as  regards  certain  pottahs  filed  in  those  suits,  the 
bond  fidet  of  such  pottahs  cannot  be  regarded  as  a 
res  judicata ;  yet  (per  Jackson,  J.)  where  the 
pottahs  (about  half  a  century  old)  were  put  forward 
in  suit3  to  which  the  representatives  of  the  present 
litigants  were  parties  and  no  objection  was  raised 
then  or  Fince,  their  conduct  was  held  to  amount  to 
an  admission  of,  or  acquiescence  in,  the  bond  fides  of 
the  pottahs.  Kailas  Chandra  Roy  v.  Hira  Lal 
Seal.     Fakir  Chand  Ghose  v.  Hira  Lal  Seal 

2  B.  Ii.  R.  A.  C.  93 :  10  W.  R.  403 

18.  Delay  in  bringing  forward 

— Evidence  of  want  of  genuineness.  In  deaUng  with 
documents  which  purport  to  have  been  executed 
many  years  before  they  are  brought  into  Court,, 
and  of  which  the  fact  of  execution  is  denied, 
the  Court  will  not  only  require  credible  and  satis- 
factory testimony  as  to  the  actual  making,  but  will 
look  very  much  at  the  indications  of  its  having  or 
not  having  been  published  contemporaneously 
with  or  soon  after  its  preparation,  and  will 
regard  with  strong  suspicion  a  deed  which  has 
neither  seen  the  Hght  nor  been  acted  upon  until 
after  the  lapse  of  many  years  from  the  date  it  bears. 
Radhamadhub  Gossain  v.  Radhabulujb  Gossain 

2  Ind.  Jur.  O.  S.  5 

19.   Agreement      not     brought 


forward  in  former  suit — Evidence  of  want  of 
genuineness.  Suit  for  the  recovery  of  a  debt  upon 
an  agreement  which  was  not  brought  forward  or 
alleged  to  be  in  existence,  when  the  same  demand 
was  successfully  disputed  in  a  former  suit  brought 
during  the  infancy  of  the  predecessor  of  the  present 
appellant,  who  was  the  son  of  the  alleged  original 
debtor.  The  respondent  having  failed  to  account 
satisfactorily  for  the  non-production  of  the  agree- 
ment before,  and  the  probabilities  of  the  case  being 
against  the  genuineness  of  the  agreement,  the  suit 
was  dismissed.  Katchy  Kullyana  Rtjngappa 
Kalaka  Thola  Oodiar  v.  Baloosamy  Chktty 
3  W.  R.  P.  C.  50  :  7  Moo.  I.  A.  224 

20. Lapse  of  time  between  pro- 
duction and  necessity  for  proving — Evi- 
dence of  bond  fides — Admission.  A  sued  B  in  1841 
to  recover  possession  of  certain  villages  in  Gujrat. 
B  produced  a  deed  purporting  to  be  a  conveyance 
by  way  of  mortgage  by  ^'s  ancestors  of  their  six- 
sixteenths  share  in  villages  to  5's  ancestors.  A  at 
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first  denied  the  genuineness  of  the  deed,  but  the  suit 
of  1841  having  been  withdrawn  by  consent  with  a 
view  to  arbitration,  took  no  steps  to  have  the 
question  decided  until  the  deed  was  again  produced 
(from  the  records  of  the  Court,  where  it  remained 
meanwhile)  in  the  present  suit  brought  in  1 859  by  A 
against  B  to  recover  the  same  villages.  RdA^  in 
the  absence  of  evidence  to  show  that  the  defend- 
ants had  by  their  conduct  during  the  interval 
admitted  that  the  deed  was  not  genuine,  or  that 
they  did  not  intend  to  rely  upon  it,  so  as  to  mislead 
the  plaintifrs,  that  the  time  which  elapsed  must  be 
taken  into  account,  and  that  they  ought  not  to  be 
required  to  prove  the  deed  in  the  same  way  as  they 
might  have  been  when  it  was  first  produced  and 
relied  upon  by  them.  Rdi,  also,  that  the  High 
Court  sitting  in  special  appeal  will  not  examine  the 
evidence  with  a  view  to  determine  whether  such  a 
document  be  genuine  or  not ;  nor  will  it  consider 
the  question  whether  there  is  any  evidence  to 
connect  the  plaintiffs  with  the  parties  to  the  deed, 
when  the  suit  appears  to  have  been  conducted  in  the 
Courts  below     as  if  this  was  admitted.     Devaji 

GOYAJI  V.     GODADBHAI  GODEBHAl 

2  Bom.  28 :  2nd  Ed.  27 

21. Property    after  execution    j 

of  deed  treated  as  vendor's — Dte,d  of  sale. 
Where  it  was  shown  that  for  twenty  years  the  plaint- 
iff had  enjoyed  the  profits  of  an  estate  made  over  to 
her  by  her  husband  for  her  maintenance,  and  sub- 
sequently conveyed  to  her  by  a  deed  purporting  to 
be  a  deed  of  sale  in  part  payment  of  dower  :  Rdd, 
that  the  deed  of  sale  or  hibba-bil-awaz  was  not 
vitiated  merely  by  the  fact  of  the  property  being 
managed  by  the  lady's  husband  or  his  agents,  or 
that  in  the  mutiny  it  was  attached  and  released  as 
her  husband's  property,  and  was  subsequently 
recorded  in  his  name.  Lado  Beoum  v.  Achpul 
alias  Ameekoolnissa     .         .  2  Agra  153 

22. Custody  of  ^edi— Evidence  of 

genuineness  of  deed — Ancient  deed — Possession. 
Where  a  kobala  upwards  of  thirty  years  old  was 
produced  from  proper  custody  and  offered  in  evi- 
dence, but  rejected  by  the  lower  Appellate  Court 
as  not  genuine,  because  evidence  had  not  been 
given  that  it  had  remained  in  the  custody  of  the 
parties  after  the  death  of  their  father,  and  because 
it  had  not  been  filed  in  any  public  ofl&ce,  and  no 
mention  made  of  the  purchase  in  the  mofussil  or 
at  the  sudder  station  :  Heldy  that  it  was  errone- 
ous to  require  such  proofs  and  to  overlook  the 
evidence  of  .possession  under  the   kobala.    Anund 

ChUNDBB  PoOSHAIiBE  V.  MOOKTA  KeSHEE    DeBIA 

21  W.  R.  130 

23. ; Failure  to  prove  payment 

of  consideration — Evidence  of  want  of  bond 
fides  of  deed — Purchase  by  pleader.  In  a  suit  to 
recover  possession  with  mesne  profits  of  property 
alleged  to  have  been  purchased  by  the  plaintiff  from 
A  where  the  defendant   U  was  a  daughter  of  A'b 
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sister,  R,  who  claimed  the  property  through  her  son, 
F,  the  question  was  whether  the  plaintiff  had 
obtained  the  property  by  a  valid  deed  of  sale.  The 
plaintiff  was  a  pleader,  and  while  a  suit  was  in  pro- 
gress in  which  on  behalf  of  his  step-mother  and 
another  client  he  contended  that  V  had  no  property 
at  all  in  the  mouzah,  he  obtained  a  conveyance  from 
A,  whose  sole  title  was  derived  from  F,  which 
conveyance  nominally  made  to  S  T  was  never 
asserted  by  the  plaintiff  until  seven  years  later, 
when  he  commenced  the  present  suit.  The  evidence 
for  the  payment  by  the  plaintiff  of  the  consideration- 
money  was  so  unsitisfactory  that  the  High  Court 
summoned  him  and  examined  him.  Held^  that  it 
was  somewhat  dangerous  to  allow  the  plaintiff,  a 
professional  man,  who  did  not  give  evidence  in  his 
own  suit  in  his  own  behalf,  to  be  called  for  the  })ur- 
pose  of  supporting  his  case  which  had  broken  down  ; 
that  the  plaintiff's  evidence  as  to  payment  of  the 
consideration-money  was  very  unsatisfactory  and 
at  variance  with  his  previous  deposition,  and  that, 
though  the  mere  factum  of  his  deed  was  proved,  it 
was  not  a  bond  fide  conveyance.  Ushkufoonissa 
Begum  v.  Gridhareb  Lall     .  19  W.  B.  118 

Deed     fraudulent    against 

Deed    of   sale.     Held,    that    the 


24. 


decree-  holder 
circumstances  proved  justified  the  Court  in  holding 
that  a  sale-deed  reUed  on  by  the  plaintiff  was  fraudu- 
lent and  Void  as  against  decree-holders.  Bbhauek 
Lall  Sahoo  v.  Jugokrnath  Pebshad 

1  Agra  41 

5.  RECTIFICATION. 

1.        Rectification  of  instrument 

—Specific  Relief  Act  {1  of  1877),  s.  31.  A  mort- 
gagor alleged  that  a  sum  in  excess  of  his  debt  to 
the  mortgagee  had  been  inserted  in  the  instrument, 
but,  on  the  facts,  there  being  no  reason  to  supi^ose 
that  there  was  any  fraud  or  deceit  on  the  part  of 
the  mortgagee,  or  that  there  was  any  mutual 
mistake  of  the  parties  as  to  the  amount  stated  as 
that  for  which  the  security  was  given,  a  suit  under 
8.  81  of  Act  I  of  1877  (the  Specific  Relief  Act)  to 
have  the  instrument  rectified  was  held  to  have  been 
rightly  dismissed.  Amanat  Bibi  v.  Lack  max 
Pbrshad     .         .         .       I.  li.  R.  14  Calc.  308 

L.  R.  14  L  A.  18 


6.  CANCELLATION. 

-   Cancellation    of     deed    for 


f^aud  and  collusion — Equitable  conditions.  Upon 
the  cancellation  of  instruments  of  hypothecation 
and  sale  on  proof  of  fraud  and  collusion  betwcn'n 
the  grantee,  who  had  advanced  money,  and  the 
manager  of  the  grantor's  estate,  the  grantor  having 
been  unduly  influenced  in  the  transaction  :  Held, 
that  the  condition  of  cancellation  should  be,  not  the 
repayment  of  all  money  received  by    the  manager. 
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but  only  of  sums  shown  to  have  been  paid  to  the 
grantor  personally,  ^nd  of  such  sums  received  by  the 
manager  as  he  would  have  been  justified  in  borrow- 
ing in  the  course  of  a  prudent  management  of  the 
•estate.     Ajit  Singh  v.  Bijai  Bahadur  Singh 

I.  L.  R.  11  Calc.  61 :  L.  B.  11 1.  A.'211 

2.  Ground  for    cancellation— 

Mahomedan  law — Plea  that  the  deed  was  inoperative 
■according  to  the  personal  law  of  the  parties.  Hell, 
in  the  case  of  a  deed  of  gift  between  Mahomedans, 
that  it  was  no  ground  for  cancellation  of  the  deed 
that  possession  of  the  property,  the  subject  of  the 
deed,  not  having  been  made  over  to  the  donee  the 
■deed  might  be,  according  to  the  Mahomedan  law, 
inoperative.     Umrao  Bibi  v.  Jan  Ali  Shah 

I.  Ii.  B.  20  AIL  465 

3.  -  Voluntary'  transfer— Undue 

influence — Contract  Act  {IX  of  1872),  s.  16. 
In  a  transaction  between  two  persons  where  one 
is  so  situated  as  to  be  under  the  control  and  influence 
of  the  other,  the  Courts  in  this  country  have  to 
see  that  such  other  does  not  unduly  and  unfairly 
•exercise  that  influence  and  control  over  such  per- 
son for  his  own  advantage  or  benefit,  or  for  the 
advantage  or  benefit  of  some  religious  object  in 
which  he  is  interested,  and  will  call  upon  him  to 
•give  clear  and  cogent  proof  that  the  transaction 
complained  of  was  such  a  one  as  the  law  would 
support  and  recognize.  Where  a  fiduciary  or  quasi- 
fiduciary  relation  had  existed.  Courts  of  Equity  have 
invariably  placed  the  burden  of  sustaining  the 
transaction  upon  the  party  benefited  by  it,  requiring 
him  to  show  that  it  was  of  an  unobjectionable 
character  and  one  which  it  ought  not  to  disturb. 
The  exercise  of  this  beneficial  jurisdiction  is  not 
•confined  to  cases  only  between  guardian  and  ward, 
attorney  and  client,  father  and  son,  but  the  relief 
thus  granted  stands  upon  a  general  principle,  apply- 
ing to  all  variety  of  relations  in  which  dominion 
may  be  exercised  by  one  person  over  another.  The 
plaintiff,  who  on  the  death  of  the  widow  of  his 
brother  became  entitled  to  the  estate  of  the  deceased, 
found  himself  resisted  in  his  claim  by  wealthy  rela- 
tives. He  was  a  man  without  means.  The  defendant 
took  him  to  his  house,  kept  him  there,  and  found 
him  all  the  money  for  the  purpose  of  caiTying  on  his 
litigation  with  his  relatives,  in  which  the  plaint- 
iff succeeded.  While  the  litigation  for  mutation 
of  names  in  respect  of  the  property  was  pending  in 
the  Revenue  Court,  and  while  plaintiff  was  residing 
with  the  defendant,  he  executed  a  sale-deed  in  favour 
of  defendant's  brother  for  the  nominal  consideration 
of  R9,500,  or  half  the  property  he  claimed ;  and 
again  shortly  after  the  mutation  case  had  terminated 
in  his  favour,  he  executed  a  deed  of  endowment  of 
the  remaining  half  in  favour  of  a  temple  founded 
by  the  ancestor  of  the  defendant,  and  in  which  the 
defendant  was  interested  and  the  result  was  that 
plaintiff  was  left  as  poor  as  he  was  when  he  first  came 
into  the  defendant's  hands.  Plaintiff  sued  for  can- 
cellation of  the  deed  of  endowment,  on  the  ground 


DEED — concld. 

6.  CANCELLATION— concW. 

that  the  same  had  been  obtained  from  him  by  the 
exercise  of  undue  influence  and  by  means  of  fraud 
and  obtained  a  decree.  On  appeal  by  the  defend- 
ant it  was  hdd  that,  looking  at  all  the  facts,  such  a 
relation  between  plaintiff  and  defendant  in  the 
course  of  the  year  1885  had  been  established  as  to 
cast  upon  the  latter  the  obligation  of  satisfj'ing  the 
Court  that  the  transaction,  which  was  given  effect  to 
by  the  deed  of  endowment,  was  an  honest  hand  fide 
transaction  and  one  that  ought  to  be  upheld.  Sital 
Prasad  v.  Pabbhf  Lall     .  I.  L.  R.  10  AIL  535 

DEED    OF      GIFT    UNACCOMPATnED 
BY  DELIVERY  OP  POSSESSION. 

See  Transfer  of  Property  Act,  s.  123. 

I.  L.  B.  34  Calc.  853 

DEFAMATION. 

Se-z  Abatement  of  Suit — Appe.'Lls. 

I.  Ii.  B.  26  Bom.  597 

See  Charge — -Form  of  Charge — Special 
Cases — Defamation     .     9  Bom.  451 

See    Complaint — Institution    of    Com- 
plaint AND  Necessary  Preliminaries. 

I.  L.  B.  10  All.  39 
I.  L.  B.  14  Mad.  379 

See  Criminal  Procedure  Code,  ss.  198, 
342      .         .         .        8C.  W.N.  515 

See    Damages — Suits    for    Damages — 
Torts. 

See    Jurisdiction    of    Civil    Court — 
Costs         .         I.  L.  B.  15  Bom.  599 

See    Jurisdiction    of    Civil    Court — 
Caste      .         .  I.  L.  B.  26  Bom.  174 

See  Libel. 

See  Limitation  Act,  1877,  art.  24  (1859, 
s.  1,  CL.  2)      .         .  2  Agra  47 

See  Malicious  Prosecution. 

I.  L.  B.  19  Bom.  717 

See  Penal  Code,  ss.  499-502. 

See  Penal  Code   .   8  C.  W.  N.  305 

9  C.  W.  N.  9U 
13  C.  W.  N.  1087 

See   Privileged   Communication. 

1  Agra  33 

I.  Ii.  B.  7  Mad  36 

I.  Ii.  B.  12  Mad.  374 

I.  Ii.  B.  14  Mad.  51 

7  C.  W.  N.  246 

See  Slander. 

See  Right  of  Suit — Witness. 

I.  Ii.  B.  10  Mad.  87 

I.  L.  B.  10  All.  425 

I.  L.  B.  15  Calc.  264 
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See  Witness — Civil  Cases — Privileges 

OP  Witnesses      I.  L.  R.  10  All.  425 

I.  li.  R.  10  Mad.  87 

I.  L.  R.  11  Mad.  477 

I.  L.  R.  15  Calc.  264 


suit  for. 


1. 


See  Secketaky  op  State. 

I.  L.  R.  27  Bom.  189 

See  Special  Appeal — Small  Cause  Court 
Suits— Damages  .  4  B.  L.  R.  Ap.  59 

12  W.  R.  372 

—  trial  de  novo. 

See  Criminal  Procedure  Code,  s.  350. 
13  C.  W.  N.  550 

rorm  of  defamation — Written 


or  spoken  defamation — Penal  Code,  s.  499.  The 
Penal  Code  makes  no  distmction  between  A\Titten 
and  spoken  defamation.  Queen  v.  Pursoram 
Doss 2  W.  R.  Cr.  36 

3  W.  R.  Cr.  45 

Penal  Code,  s.  499, 


Upheld  on  review 
2.  — 


explanation  4 — Words  per  se  defamatory.  Explana- 
tion 4  of  s.  499  of  the  Penal  Code  does  not  apply 
where  the  words  used  and  forming  the  basis  of 
charge,  are  per  se  defamatory ;  though  when  the 
meaning  of  words  spoken  or  written  is  doubtful, 
and  evidence  is  necessary  to  determine  the  eflfect 
of  such  words  and  whether  they  are  calculated  to 
harm  a  particular  person's  reputation,  it  is  possible 
that  the  principle  enunciated  in  the  explanation 
might  and  would  with  propriety  be  applied.  Queen 
Empress  v.  McCarthy     .         I.  L.  R.  9  All.  420 


3. 


Defamation  of   a  deceased 


person — Suit  by  surviving  member  of  family  of 
deceased — Cause  of  action — Damage  to  rejmtation 
of  family  of  deceased  by  reason  of  defamation  of  de- 
ceased. A  suit  for  defamation  can  only  be  brought 
by  the  person  who  has  been  defamed.  The  fact  that 
the  defamatory  statement  has  caused  injury  to  other 
persons  does  not  entitle  them  to  sue.  A  suit  brought 
by  the  heir  and  nearest  relation  of  a  deceased  person 
for  defamatory  words  spoken  of  such  deceased 
person,  but  alleged  to  have  caused  damage  to  the 
plaintiff  as  a  member  of  the  same  family,  held  not 
maintainable.  Luckumsey  Rowji  v.  Hurbun 
Nursey      .         .  I.  L.  R.  5  Bom.  580 


4. 


Suit  by  father  in  his  o^vn 


right  for  defamation  of  daughter.  A  suit  for 
defamation  of  his  daughter  cannot  be  maintained 
by  a  Hindu  father  suing  in  his  owti  right  and  not 
as  general  attorney  or  on  behalf  of  the  daughter. 
A  suit  for  defamation  can  only  be  brought  by  the 
person  actually  defamed,  if  the  person  is  sui  juris, 
and  if  not  sui  juris,  then  under  the  provisions  of 
the  CivU  Procedure  Code,  by  his  guardian  or  next 
friend.  Dawan  Singh  v.  Mahip  Singh,  I.  L.  JR. 
10  All.  425,  and  Parvathi  v.  Mannar,  I.  L.  R. 
8  Mad.  175,  distinguished.  Subbaiyar  v.  Kristnai- 
yar,  I.  L.  R.  1  Mad.  383,  and  Luckumsey  Rouyji 
V.  Hurbun  Nursey,  I.  L.  R.  5  Bom.  580,  referred 
to.    Daya  v.  Paeam  Sukh    I.  L.  R.  11  All.  104 


DEFAM  A  TlOm—contd. 

5.  Imputation  on  a  wife — Suit 

by  husband — Bight  of  suit.  In  a  suit  for  damages 
for  defamation,  it  appeared  that  the  words  com- 
plained of  were  spoken  by  the  defendant  to  the 
plaintiff  in  the  presence  of  a  third  party,  and  were 
to  the  effect  that  the  plaintiff's  wife  had  committed 
adultery  with  a  pariah  and  that  her  children  had 
been  born  to  the  pariah.  Held,  that  the  suit  was 
not  maintainable  by  the  plaintiff.  Brahmanna  v. 
Ramakrishnama    .         .     I.  L.  R.  18  Mad.  250 

Liability  for    defamation — 


6. 


Failure  to  prove  bond  fide  charge.  The  mere  failure 
of  a  complainant  in  proving  a  bond  fide  criminal 
charge  does  not  make  him  liable  to  an  action  for 
damages  for  defamation.  Brojonath  Roy  v. 
Kishen  Lall  Roy     .         .         .     5  W.  R.  282 

Mohendronath  J  Dutt  v.    Koylash  Chunder 
DuTT 6  W.  R.  245 


7. 


Malice —  Unprivileged     publica- 


tion. The  law  will  infer  malice  where  a  statement 
is  deliberately  false  in  fact  and  injurious  to  the 
character  of  another,  and  the  publication  is  not 
privileged.     Peter  v.  Dupour       .        6  W.  R.  92 

8. Nature  of  defamation — Penal 

Code,  8.  499 — "  Publishing  "  defamatory  matter — 
Filing  petition  in  Court.  The  act  of  filing  in 
Court  a  petition  containing  imputations  concerning 
a  person  calculated  to  harm  his  reputation,  with  the 
intention  that  it  should  be  read  by  other  persons, 
amounts  to  making  or  publishing  the  imputation 
within  the  meaning  of  s.  499  of  the  Penal  Code. 
The  criminal  law  of  this  country'  with  regard  to  de- 
famation depends  on  thi-  construction  of  s.  499 
of  the  Penal  Code,  and  not  on  what  may  be  the 
English  law  on  the  same  subject.  Greene  v. 
Delanney       .  14  W.  R.  Cr.  27 


9. 


Untrue 


statement — Penal 


Code,  8.  499.  The  accused,  an  inspector  of  jwlice, 
was  sent  to  enquire  if  it  was  true  that  one  Brojo- 
nath >\as  a  leader  ofdacoits.  He  reported  that  it 
was  false,  and  that  the  Banias  of  the  village  were 
trying  to  get  him  punished  from  an  ill-feeling.  He 
added  :  "  I  learnt  from  private  enquiries  that 
there  is  scarcely  a  woman  in  the  houses  of  the 
Banias  who  has  not  passed  a  nipht  or  two  m  ith  the 
defendant  Brojonath.'*  Commitment  of  the  accu- 
sed for  trial  for  defamation  under  s.  499  of  the 
Penal  Code  supported  under  the  circumstances  of 
the  case.  In  the  matter  of  the  petition  of  Raj- 
narain  Sein  .         .    6  B.  L.  R.  Ap.  42 

s.c.  Rajnarain  Sein  v.  Deegobur  Paul 

14  W.  R.  Cr.  2a 


10. 


Expression    of     suspicion 


— Slander  by  a  railway  guard — De  minimis  non 
curat  lex.  A  railway  guard,  having  reason  to 
suppose  that  a  passenger  travelling  by  a  certain 
train  from  Madras  to  Chingleput  had  purchased  hia 
ticket  at  an  intermediate  station,  called  upon  the 
plaintiff  and  others  of  the  passengers  to  produce 
their  tickets.  As  a  reason  for  demanding  the  pro- 
duction of  the  plaintiff's  ticket,  he  said  to  him  in  the 
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presence  of  the  other  passengers,  "  I  suspect  you  are 
travelling  with  a  wrong  (or  false)  ticket,"  which  was 
the  defamation  complained  of.  The  guard  was  held 
to  have  spoken  the  above  words  hond  fide.  Held, 
that  the  plaintiff  was  not  entitled  to  a  decree  for 
damages.  South  Indian  Railway  Company  v. 
Ramakristna  .         .         .     I.  Ij.  K.  13  Mad.  34 


11. 

excep 


Privilege — Penal    Code,  s.  499, 


10 — Privilege — ' '  Mala  fides. ' '  The  complain- 
ant, a  Brahman,  who  had  been  put  out  of  caste, 
was  re-admitted  by  the  executive  committee  of  the 
caste  after  performing  expiatory  ceremonies.  This 
re-admission  was  not  approved  of  by  the  accused, 
who  formed  a  faction  of  the  caste  ;  and  they  after 
an  interval  of  six  months  distributed  in  the  bazar 
to  all  classes  of  the  ..public  printed  papers  in  which 
the  complainant  was  described  as  a  doshi  or  sinner, 
which  signified  that  he  was  a  person  unfit  to  be 
associated  with.  The  accused  were  charged  with 
the  offence  of  defamation.  They  pleaded  privilege, 
and  it  was  admitted  that  they  had  acted  without 
malice.  Held,  that  the  accused  had  not  acted  in 
good  faith,  and  that  the  publication  was  not  under 
the  circumstances  privileged  and  protected  by  Penal 
Code,  s.  499,  excep.  10,  and  that  the  accused  were 
accordingly  guilty  of  defamation.  Thiagaraya  v. 
Krishnasami       .         .         I.  L.  K.  15  Mad.  214 

12. Privileged  communication — 

Excommunication  from    caste — Presumption  of  bond 
fides.     Plaintiff  was  a  Hindu  widow   of  theModh 
W^nia  caste.     Defendant  was  the  head  of  the  caste. 
He  received  anonymous  letters  imputing  bad  con- 
duct to  the  plaintiff.     He  was    requested   to  call  a 
caste  meeting  to  consider  the  matter ;   he    did  so, 
and  placed  the  letters    before   the   meeting,  and  it 
was  then   resolved  to  warn    the     plaintiff.     The 
warning  was,     however,   unheeded.     So   a   second 
meeting  was  called  by  the  defendant.     Plaintiff  sent 
her  brother  and  sister's  husband  to  the  meeting  in 
order     that    they   might   defend   her.     But  they 
offered  no  explanation  on   her  behalf.     Witnesses 
were  then  heard  and  ten  persons  selected  to   decide 
what  should  be  done.     Defendant  was  one  of  those 
ten,  and  he  communicated  to  the  general  meeting 
the  decision  they  had  come    to,  namely,  that  the 
plaintiff  should  be  excommunicated.     The  meeting 
unanimously  adopted  this  decision,  and  the  defend- 
ant announced  the  decision  of  the   caste  to  the  gor 
for  him  to  promulgate.     The    plaintiff   thereupon 
sued  to  recover  from  the  defendant  R5,249  as  dama- 
ges for  defamation.     Held,  that  the  defendant  was 
not  guilty  of  defamation.     He  acted  in  the  matter 
honestly,  and  as  he  was  bound  to  act  in  the  interest 
of  the  caste,  and  in  discharge  of  his  duties  as  leader 
of  the  caste.     Per  Ranade,  J. — The  defendant's 
act  was  privileged.     Defendant  was  the  head  of  the 
caste,  and  the  caste  men  assembled  were  interested 
in  the  matter  along  with  the  defendaL.0.     Anony- 
mous letters  were  received  and  the  defendant  had  a 
duty*to  perform.     The  matter    was  discussed  at  a 
properly   convened  meeting,  where  the  plaintiff's 
near  relations  were    duly  summoned  and  were  in 
fact  present.     The  occasion  was  lawful  and  properly 
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exercised  to  protect  mutual  interests.  The  privilege 
was,  therefore,  complete,  and  good  faith  was  to  be 
presumed,  unless  express  malice  could  be  shown. 
Keshavlal  v.  Bai  Girja     .  I.  L.  R.  24  Bom.  13 

13- Good    faith— Privilege— Letter 

ivritten  hy  guru  outcasting  member  of  his  caate-^ 
Penal  Code,  s.  499.  B,  the  guru  or  spiritual  guide 
of  the  caste  to  which  K  belonged,  issued  a  letter 
or  ajna  patra  to  ^'s  fellow- villagers  to  the  effect 
that,  as  ^'s  wife  had  been  caught  with  a  man  of  a 
lower  caste,  no  one  of  her  co-religionists  should  have 
any  social  intercourse  with  her,  and  in  effect  that 
she  should  be  outcasted.  K  proceeded  against  B 
for  defamation,  and  B  pleaded  that  the  statements 
contained  in  the  letter  Avere  privileged,  having 
been  made  in  good  faith  and  for  the  public 
good,  and  that  the  case  came  within  one  of  the 
exceptions  to  s.  499  of  the  Penal  Code.  It  was 
admitted  by  K  that  B  had  no  enmity  towards  him 
or  his  wife,  and  that  it  was  the  custom  of  the  guru 
to  settle  such  matters  as  those  that  had  arisen  in 
connection  with  his  wife,  and  it  Avas  proved  that  the 
letter  AA^as  issued  after  B  had  made  an  inquiry  into 
the  truth  of  the  allegation.  The  loAA^er  Court  con- 
victed. Held,  that  the  conviction  was  Avrong,  it 
being  dear  that  the  statements  contained  in  the 
letter  had  been  made  in  good  faith  fo."-  the  protection 
of  the  social  and  spiritual  interests  of  the  community 
of  which  B  Avas  the  guru,  and  that,  so  far  as  they 
implied  a  censure  on  the  conduct  of  K's  wiie,  they 
AA^ere  justified  by  the  authority  A^ith  which  B  was 
vested  as  spiritual  head  of  the  community,  and 
that  therefore  the  case  came  within  the  seventh 
exception  to  s.  499.  Basumati  Adhikarint  v. 
BuDRAM  KoLiTA     .         .       I.  L.  R.  22  Calc.  46 

14.  Publishing  order   of  priest 

excommunicating  person  from  caste — Pri- 
vileged communicaiion.  The  gomashta  of  a  guru  or 
priest  was  convicted  of  defamation  for  having  pub- 
lished an  order  of  his  master  excommunicating  the 
complainant  from  his  caste.  The  letter  publishing 
the  excommunication  was  a  statement  that  com- 
plainant disobeyed  some  one  and  treated  him  Avith 
disrespect.  Held,  that  the  letter  contained  no 
expressions  defamatory  per  se.  If  the  person  so 
treated  Avas  in  a  position  entitling  him  to  demand 
submission,  and  to  make  non-submission  an  offence, 
then  that  position  would  render  the  communica- 
tion privileged ;  and  if  not,  then  the  mere  state- 
ment that  the  complainant  did  not  obey  one,  whom 
he  was  not  bound  to  obey,  was  not  a  defamatory 
imputation.    Anonymous      .        6  Mad.  A  p.  47 

15. Publishing  order 

of  priest  excommunicating  person  from  caste — Penal 
Code,  ss.  500,  503,  508— Injury— Privileged- 
Unnecessary  publication.  N  having  attended  a 
Hindu  AvidoAv  marriage  (legalized  by  Act  XV  of 
1856),  S,  his  guru,  or  spiritual  superior,  published  a 
notice  declaring  N  to  be  an  outcaste,  and  forbidding 
the  disciples  of  S  and  the  public  of  the  town  in  which 
N  lived  to  associate  with  N,  until  he  submitted  to 
the  prescribed  penance  and  obtained  a  certificate  of 
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purification  from  S.  S  also  sent  by  post  a  registered 
post-card  of  similar  purport  to  N.  In  consequence 
of  the  interdict  of  S,  N  was  prevented  from  per- 
forming vows  in  the  temple,  lost  the  society  of  his 
relatives,  and  was  othernvise  damnified.  N  charged 
S  with  criminal  intimidation,  intimidation  by 
attempt  to  induce  a  belief  that  by  an  act  of  the 
offender  the  person  intimidated  will  become  an 
object  of  divine  displeasure,  and  defamation. 
Hdd,  that  the  first  two  charges  were  unfounded, 
but  that  S,  by  communicating  the  sentence  of 
excommunication  by  a  registered  post-card  to  N 
was  guilty  of  defamation.     Queen  v.  Sankaka 

I.  L.  K.  6  Mad.  381 


16. 


Illegal  declara- 


tion that  one  is  outcasted.  According  to  the  usage 
of  certain  Nambudris,  a  caste  enquiry  is  held  when  a 
Nambudri  woman  is  suspected  of  adultery,  and  if 
she  is  found  guilty,  she  and  her  paramour  are  put 
out  of  caste.  An  enquiry  was  held  into  the  conduct 
of  a  certain  woman  so  suspected  ;  she  confessed  that 
the  plaintiff  had  had  illicit  intercourse  with  her,  and 
thereupon  they  were  both  declared  outcast^s,  the 
plaintiff  not  having  been  charged  nor  having  had  an 
opportunity  to  cross-examine  the  woman  or  to  enter 
on  his  defence  and  otherwise  to  vindicate  his 
character.  In  a  suit  for  damages  for  defamation  by 
the  plaintiff  against  those  who  had  declared  him  an 
outcaste  :  Held,  that  the  declaration  that  the  plaint- 
iff was  an  outcaste  was  illegal,  and  it  having  been 
found  that  the  defendants  had  not  acted  bond  fide 
in  making  that  declaration,  the  plaintiff  was 
entitled  to  recover  damages.  Vallabha  v.  Madu- 
suDANAN      .  .     I.  Ij.  B.  12  Mad.  495 


17. 


-  Publication — Penal  Cotle,   s. 


499 — Communication  of  defamatory  m^ter  to  com- 
flainant  only — "  Making.''  Held,  by  the  Full 
Bench  (Duthoit,  J.,  dissenting),  that  the  action  of 
a  person  who  sent  to  a  public  officer  by  post  in  a 
closed  cover  a  notice  under  e.  424  of  the  Civil  Pro- 
cedure Code,  containing  imputations  on  the  charac- 
ter of  the  recipient,  but  which  was  not  communi- 
cated by  the  accused  to  any  third  person,  was  not 
such  a  making  or  publishing  of  the  matter  com- 
plained of  as  to  constitute  an  offence  within  the 
terms  of  s.  499  of  the  Penal  Code.  Queen-Empress 
V.  Taki  Husain      .         .         I.  Ii.  R.  7  All.  205 


18. 


Penal  Code  (Act 


XLV  of  1860),  ss.  499  and  500~8ending  a  notice 
containing  defamatory  matter  to  the  complainant. 
The  mere  sending  a  notice  to  a  person,  albeit  con- 
taining matter  of  a  defamatory  nature,  cannot  be 
held  to  be  equivalent  to  making  or  publishing  an 
imputation  "  intending  to  harm  or  knowing  or 
having  reason  to  believe  that  it  will  harm  the 
reputation  of  the  person  "  to  whom  it  is  addressed. 
When  the  accused  sent  by  post  a  notice  to  the  com- 
plainant, containing  certain  false  imputations,  and 
the  complainant  thereupon  prosecuted  the  accused 
on  a  charge  of  defamation  under  s.  600  of  the  Penal 
Code  :  Held,  that  the  accused  was  not  guilty  of 
defamation.  Queen-Empress  v.  Sadashiv  Atma- 
»AM     .  .         .  I.  L.  R.  18  Pom.  205 
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19. —  Privilege — Penal 

Code,  s.  499,  exceps.  8  and  10 — Letter  written  to 
protect  rd'gious  interests  of  writer.  A  letter  written 
by  a  Brahman  to  the  Brahman  community  of 
the  neighbourhood,  with  a  view  to  obtain  their 
decision  on  a  matter  affecting  his  own  religious 
interests  and  that  of  the  Brahman  community,  if 
written  in  good  faith,  falls  within  exceps.  8  and  10 
of  s.  499  of  the  Penal  Code.  Reg.  v.  Kashinath 
Bachaji  Bagul     .         .         .8  Bom.  Cr.  168 

20.  Good       faith.— Penal     Code, 

s.  499,  ezcep.  8 — Privileged  communication — 
Justification — Practice — Cross-examination  of  com- 
plainant. Held,  on  the  evidence  in  this  case  in 
which  the  question  was  whether  a  person  accused 
of  defamation  was  protected  by  the  eighth  exception 
to  s.  499  of  the  Penal  Code,  that  the  accused  had 
failed  to  establish  that  he  acted  in  good  faith. 
Abdul  Hakim  v.  Tej  Chandar  Mukarji,  I.  L.  R.  3 
All.  815,  referred  to.  Where  the  accused  in  a  case 
of  defamation  intends  to  bring  evidence  to  prove  the 
truth  of  the  defamatory  matter,  his  advocate  should 
cross-examine  the  complainant  upon  every  matter 
upon  which  evidence  is  intended  to  be  brought.  If 
he  does  not  do  so,  it  is  a  subject  of  serious  considera- 
tion ^^hether  he  should  subsequently  be  allowed  to 
tender  proof  as  to  the  material  incidents  of  which  he 
was  not  cross-examined.  Queen-Empress  v. 
Dhum  Singh     .         .         .     I.  L.  R.  6  All.  220 


2L 


Statement    in 


pleading  made  in  good  faith— Penal  Code.  s.  500^ 
excep.  (9).  A  pleatler  or  moolditear  relying  upon 
the  statement?  of  his  client,  and  in  good  faith  intro- 
ducing into  a  pleading  a  defamatory  averment,  will 
be  protected  from  liability  for  defamation  by  the 
ninth  exception  to  s.  600  of  the  Penai  Code,  but 
the  case  is  otherwise  if  the  pleading  be  prepared  by 
a  person  who  has  no  such  employment,  and  does  not 
act  in  good  faith.     Queen  v.  Chrestien 

2  N.  W.  473 

22.  Statement  made 

by  an  accused  person  in  an  application  to  a  Court  ~ 
Statement  made  in  good  faith  for  the  protection  of 
the  interests  of  the  person  making  it.  In  an  applica- 
tion for  the  transfer  of  a  criminal  case  the  applicants 
alleged,  with  some  apparent  reason,  that  the 
case  had  been  falsely  got  up  against  them  by  the 
complainant  at  the  instigation  of  one  Umrao  Singh 
in  order  to  prejudice  them  in  their  defence  in  a  civil 
suit  which  Umrao  Singh  had  caused  to  be  brought 
against  them  :  Held,  that  this  statement  did  not 
amount  to  defamation — ^not  because  of  the  applica- 
tion of  any  principles  of  English  law,  for  such 
principles  did  not  apply  to  prosecutions  for  defama- 
tion under  the  Indian  Penal  Code — but  because  the 
statement  fell  within  the  ninth  exception  to  s.  499 
of  the  Indian  Penal  Code.  Queen- Empress  v. 
Balkrishna  Vithal,  I.  L.  R.  17  Bom..  573  ;  In  re 
Nagarji  Trikamji,  I.  L.  R.  19  Bom.  340 ;  Queen  v. 
Pursoram  Doss,  3  W.  R.  Cr.  45 ;  Oreene  v.  Ddanney, 
14  W.  R.  Cr.  27,  and  Abdul  Hakim  v.  Tej  Chandar 
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Mukarji,  I.  L.  R.  3  All.  815,  referred  to.     Isfri 
Prasad  Singh  v.  Umbao  Singh 

,   I.  Ii.  R.  22  All.  234 


23. 


Privilege     of    counsel    or 


■pleader—Penal  Code  {Act  XLV  of  1860),  ss. 
499  {excep.  9)  and  500 — Prosecution  hy  witness — 
Construction  of  statute.  A  pleader,  in  addressing  a 
mamlatdar  on  behalf  of  his  client,  who  was 
charged  under  s.  125  of  the  Bombay  Land 
Revenue  Code  (Bombay  Act  V  of  1879)  with  wilfully 
removing  boundary  marks,  commented  on  some  of 
the  witnesses  for  the  prosecution,  and  called  them 
loafers.  Thereupon  one  of  those  witnesses  pr©- 
secuted  the  pleader  for  defamation.  The  Magistrate 
held  that  there  was  no  justification  for  the  offence, 
and  convicted  the  pleader,  and  sentenced  him  to  pay 
a  fine  of  R15  under  s.  500  of  the  Penal  Code.  Held, 
reversing  the  conviction  and  sentence,  that  in  the 
absence  of  express  malice  (which  was  not  to  be  pre- 
sumed) the  pleader  was  protected  by  excep.  9  to 
s.  499  of  the  Penal  Code.  Held,  also,  that,  in  consi- 
dering whether  there  was  good  faith  {i.e.,  due  care 
and  attention),  the  position  of  the  person  making 
the  imputation  must  be  taken  into  consideration. 
In  the  case  of  an  advocate,  where  express  malice  is 
absent,  a  Court  having  due  regard  to  public  policy 
would  be  extremely  cautious  before  depriving  him 
of  the  protection  of  excep.  9  to  s.  499  of  the  Penal 
Code.  Semble :  S.  499  of  the  Penal  Code  should 
be  construed  without  reference  to  the  English  law. 
In  re  Nagarji  Trikamji    I.  L.  R.  19  Bom.  340 

24. -Newspaper  libel — Penal  Code, 

6.  500— Act  XXV  of  1867,  ss.  5,  7— Burden 
of  'proof.  On  the  prosecution  of  the  editor  of  a 
newspaper  for  defamation  under  s.  500  of  the 
Penal  Code  by  publishing  a  libel  in  his  paper,  an 
attested  copy  of  a  declaration  made  by  the  editor 
under  s.  5  of  Act  XXV  of  1867,  to  the  effect  that 
he  was  the  printer  and  publisher  of  the  newspaper 
was  produced  in  evidence  by  the  complainant. 
The  editor  having  been  convicted  by  the  Magistrate, 
the  Sessions  Court  on  appeal  quashed  the  conviction 
on  the  ground  that  there  was  no  evidence  that  the 
editor  was  the  writer  of  the  libel  or  permitted  its 
publication.  Held,  that,  in  the  absence  of  proof  to 
the  contrary,  the  declaration  was  prima  facie  proof 
of  publication  by  the  editor.  Hdd,  also»  that  it 
would  be  a  sufficient  answer  to  the  charge  if  the 
editor  proved  that  the  libel  was  published  in  his 
absence  and  without  his  knowledge,  and  that  he  had 
in  good  faith  entrusted  the  temporary  manage- 
ment of  the  newspaper  during  his  absence  to  a  com- 
petent person.     Ramasami  v.  Lokanada 

I.  L.  R.  9  Mad.  387 

25.  Intention  to  injure  reputa- 
tion— Absence  of  actual  injury  to  good  name.  To 
sustain  a  charge  of  defamation,  it  is  not  necessary 
to  prove  that  the  complainant  actually  suffered 
directly  or  indirectly  from  the  scandalous  imputa- 
tion alleged  ;  it  is  sufficient  to  show  that  the  accused 
intended  or  knew  or  had  reason  to  believe  that  the 
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imputation  made  by  him  would  harm  the  reputation- 
of  the  complainant.     Queen  v.  Thakur  Dass 

6  N.  W.  86 


26. 


Reason  to  believe  truth  of 


statements —Pe/ia?  Code,  s.  499— Good  faith. 
In  dealing  with  the  question  of  good  faith,  the  proper 
point  to  be  decided  is  not  whether  the  allegations 
put  forward  by  the  acused  in  support  of  the  defa- 
mation  are  in  substance  true,  but  whether  he  was 
informed  and  had  good  reason,  after  due  care  and 
attention,  to  believe  that  such  allegations  were  true. 
In  the  matter  of  the  petition  of  Shibo  Prosad 
Pandah  .     I.  L.  R.  4  Gale.  124 :  3  C.  L.  R.  122 

27.  Newspaper    criticism     on 

advertisement— PewaZ  Code,  s.  499— Publica- 
tion— Liability  of  publisher  of  newspaper.  M  sk 
medical  man  and  editor  of  a  medical  journal  pub- 
lished monthly,  said  in  such  journal  of  an  advertise- 
ment published  by  H,  another  medical  man,  in 
which  H  solicited  the  public  to  subscribe  to  a 
hospital  of  which  he  was  the  surgeon  in  charge, 
stating  the  number  of  successful  operations  which- 
had  been  performed, — "  The  advertiser  is  certainly 
entitled  to  be  congratulated  on  this  marvellous 
success  ;  but  it  is  hardly  consistent  with  the  feelings 
and  usages  of  the  medical  profession  to  herald  them 
forth  in  this  fashion.  We  are  not  surprised  to  find 
that  the  line  he  has  elected  to  adopt  has  not  met 
with  the  approval  of  his  brother  officers  servino-  in 
the  same  province,  and  we  have  no  hesitation  in  pro- 
nouncing his  proceedings  in  this  matter  unprofes- 
sional." Held,  that,  inasmuch  as  such  advertise- 
ment had  the  effect  of  making  such  hospital  a 
"  public  question,"  and  of  submitting  it  to  the 
"  judgment  of  the  public,"  and  M  had  expressed 
himself  in  good  faith,  M  was  within  the  third  and 
sixth  exceptions,  respectively,  to  s.  499  of  the  Penal 
Code.  Held,  also,  that  M  came  within  the  ninth 
exception  to  that  section.  The  sending  of  a  news- 
paper containing  defamatory  matter  by  post  from- 
Calcutta,  where  it  is  published,  addressed  to  a 
subscriber  at  Allahabad,  is  a  publication  of  such 
defamatory  matter  at  Allahabad.  See  Queen  v. 
Kally  Doss  Mitter,  5  W.  R.  Cr.  44.  The  publisher 
of  a  newspaper  is  responsible  for  defamatory  matter 
published  in  such  paper,  whether  he  knows  the 
contents  of  such  paper  or  not.  Empress  of  India 
V.  McLeod      .         .         .       I.  L.  R.  3  All.  342 

28.  Ambiguous    expressions 

Intentions — Penal  Code,  s.  499 — Good  faith.  C 
was  put  out  of  caste  by  a  panchayat  of  his  caste- 
fellows  on  the  ground  that  there  Mas  an  improper 
intimacy  between  him  and  a  woman  of  his  caste. 
Certain  persons,  members  of  such  panchayat,  circu- 
lated a  letter  to  the  members  of  their  caste  generally, 
in  which,  stating  that  C  and  such  woman  had  been 
put  out  of  caste,  and  the  reason  for  the  same,  and 
requesting  the  members  of  the  caste  not  to  receive 
them  into  their  houses  or  to  eat  with,  them,  they 
made  certain  statements  applying  equally  to  C 
or  such  woman.  Such  statements  were  defamatory 
within  the  meaning  of  s.  499  of  the  Penal  Code.. 
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Held,  that,  if  such  persons  were  careless  enough  to 
use  language  which  was  applicable  to  C,  they  did  so 
at  their  peril,  and  they  could  not  escape  the  respon- 
sibility of  having  defamed  G  by  saying  that  they 
intended  such  language  to  apply  to  such  woman. 
Held,  also,  on  the  question  whether  such  persons  had 
acted  in  good  faith,  that,  looking  to  the  character  of 
such  letter,  the  circumstances  under  which  it  was 
written,  and  to  the  fact  that  G  had  been  put  out  of 
caste  for  the  reason  alleged,  had  such  person  con- 
tented themselves  with  announcing  the  determina- 
tion of  the  panchayat,  and  the  grounds  upon  Avhich 
such  determination  was  based,  they  would  have 
been  protected ;  but,  inasmuch  as  they  did  not  so 
content  themselves,  but  went  further  and  made 
false  and  uncalled-for  statements  regarding  G,  they 
had  rightly  been  held  not  to  have  acted  in  good 
faith.     Empress  of  India  v.  Ramanand 

I.  L.  R.  3  All.  664 


29. 


Investigation  by  police — 


Penal  Code  {Act  XLV  of  1860),  s.  500— Privilege 
of  witness.  A  statement  made  in  answer  to  a 
question  put  by  a  police-officer  under  Criminal 
Procedure  Code,  s.  161,  in  the  course  of  investigation 
made  by  him,  is  privileged,  and  cannot  be  made  the 
foundation  of  a  charge  of  defamation.  Queen 
Empress  v.  Govind  Pillai  I.  L.  R.  16  Mad.  235 

30.  ■ Words     used    by    Judge 


during  case  in  Court — Privilege  of  Judge — RigJU 
of  suit.  An  action  for  defamation  cannot  be  main- 
tained against  a  Judge  for  words  used  by  hira  whilst 
trying  a  cause  in  Court,  even  though  such  words  are 
alleged  to  be  false,  malicious,  and  without  reason- 
able cause.  Raman  Nayar  v.  Subramanya 
Ayyan  .  I.  li.  R.  17  Mad,  87 


31. 


Statements      in     judicial 


proceeding — Good  faith — Privileged  communica- 
tion. The  law  of  defamation  which  should  be 
applied  in  suits  in  India  for  defamation  is  that  laid 
down  in  the  Penal  Code,  and  not  the  English  law  of 
libel  and  slander.  Held,  therefore,  that  defamatory 
statements  are  not  privileged  merely  because  they 
are  used  in  a  petition  preferred  in  a  judicial  proceed- 
ing.  It  is  not  essential  that,  before  a  person  can  be 
held  entitled  to  the  privilege  of  having  made  a 
statement  in  good  faith  for  the  protection  of  his 
interests,  he  should  establish  that  every  word  he  has 
spoken  or  written  is  literally  true.  If,  having 
regard  to  facts  and  circumstances  within  his  know- 
ledge, he  might,  as  an  ordinarily  reasonable  and 
prudent  man,  have  drawn  the  conclusions  which  he 
has  expressed  in  defamatory  language  for  the  pro- 
tection of  his  own  interests,  he  may  fairly  be  held 
to  have  made  out  his  good  faith.  Abdul  Hakim  v. 
Tej  Chandar  Mukarji     .     I.  L.  R.  3  All.  815 


32. 


Statement  made  by  accused 


person  in  Court  not  in  the  ordinary  course 
of  proceedings— PewoZ  Gode,  s.  499— Privilege 
of  party.  A  person  who  was  being  defended  by 
counsel  on  a  criminal  charge  interfered  in  the  ex- 
amination of  a  witness  and  made  a  defamatory 
statement  with  regard  to  his  character.     He  was 
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now  charged  with  defamation  and  convicted  in  the 
Resident's  Court  at  Bangalore.  On  an  appeal  to 
the  High  Court  :  Held,  that  the  o(  casion  was  not 
privileged ;  the  words  complained  of,  being  used 
maliciously  and  not  in  the  ordinary  course  of  the 
proceedings,  were  uttered  maliciously ;  and  the 
conviction  was  right.     Hayes  v.  Christian 

I.  Ii.  R.  15  Mad.  414 

33.  Statement    by     w^itness^ 

Penal  Gode,  s.  500 — Privilege  of  witness.  M  S 
was  convicted  under  s.  500  of  the  Indian  Penal  Co  Je 
of  defaming  8  8  by  making  a  cert-ain  statement 
when  imder  cross-examination  as  a  witness  before  a 
Court  of  criminal  jurisdiction.  Held,  that  the  con- 
viction was  bad.  The  statements  of  mtnesses  are 
privileged  ;  if  false,  the  remedy  is  by  indictment  for 
perjury  and  not  for  defamation.  Manjaya  v. 
Sesha  Shetti     .         .        I.  L.  R.  11  Mad.  477 


34. 


Penal  Gode  {Act 
A  witness  cannot 


XLV  of  1860),  8.  500—Privaege. 
be  prosecuted  for  defamation  in  respect  of  state- 
ments made  by  him  when  giving  evidence  in  a  judi- 
cial proceeding.     Queen-Empress  v.  Babaji 

I.  Ii.  R.  17  Bom.  127 

Queen-Empress  v.  Balkrishna  Vithal 

I.  Ii.  R,  17.  Bom.  573 


35.- 


True  statement  but  not  made 

in  good  faith  or  for  the  public  good— Penal 
Code  {Aa  XLV  of  1860),  s.  499,  exceps.  2  and  9. 
The  accusetl  person,  an  editor  of  a  newspaper,  pub- 
lished an  article  in  which  the  following  passage, 
admittedly  r§ferring  to  the  complainant,  occurred  : 
''  Has  his  (the  complainant's)  character  been 
enquired  into  ?  Does  no  one  remember  that  this 
very  man  was  sent  by  the  Subordinate  Judge  of 
Sholapur  to  be  prosecuted  ?  Are  not  the  proceed- 
ings instituted  by  the  Subordinate  Judge  to  ho 
found  on  the  record?"  The  Magistrate  found 
that  it  was  literally  true  that  the  complainant  had 
been  sent  to  be  prosecuted,  but  that  it  was  also  true 
that  the  prosecution  had,  to  the  accused's  knowledge, 
been  ordered  to  be  withdrawn  by  the  District  Judge. 
Held,  that,  although  the  statement  contained  only 
the  truth,  it  was  incomplete  and  misleading ;  and 
that,  as  the  accused  was  well  aware  that  the  prose- 
cution referred  to  had  been  withdrawn  and  did  not 
injuriously  aflfect  the  complainant's  character,  he 
could  not  plead  that  the  imputation  made  by  hira 
on  the  complainant's  character  was  made  in  good 
faith,  or  for  the  public  good.     Empress  v.  Kakde 

I.  L.  R.  4  Bom.  298 


86. 


Statements  made  by  persons 


in  the  course  of  their  evidence  as  wit- 
nesses in  Court  of  Justice— -Re/emncy  of  state- 
ments to  issue  in  case — Penal  Gode  {Act  XLV  of 
1860),  8.  500.  Where  certain  statements  alleged  to 
be  defamatory  were  made  by  certain  persons  in  the 
course  of  their  evidence  as  witnesses  in  a  Court  of 
Justice  and  were  relevant  to  the  issue  in  the  case 
under  enquiry  :  Held,  that  such  persons   could  not 
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be  prosecuted  for    defamation  in  respect  of  those 
statements.     Woolfun  Bibi  v.  Jesarat  Sheikh 

I,  li.  R.  27  Calc.  262 

37.  Defamatory  statement  made 

by  a  person  examined  in  the  course  of  an 
ofi&eial  or   departmental  inquiry — Witness — 
Privilege — Qualified    j)rivilege — Criminal   Procedure 
Code  {1882),  ss.  191   and  197— Penal  Code  {XLV  of 
1860),  ss.  211  and  500 — Falsely    charging  a  person 
with   an   offence.     The    complainant    was    Deputy 
Collector   and   first    class   Magistrate   of   Bijapur. 
Certain  petitions  said  to  emanate  from  the  accused 
were  received  by  Government    charging  the  com- 
plainant  with    bribery   and     corruption.     Govern- 
ment thereupon  ordered  Mr.   Monteath,  Collector 
and  Magistrate  of  the  district,  to  enquire  into  the 
matter.     Mr.  Monteath  enforced  the  attendance  of 
the  accused  by  ^vriting  to  the  police,  Avho  brought 
the  accused  before  him.     In  answer  to  questions  put 
to  him,  the  accused  denied  having  sent  any  petition 
to  Government,  but  stated  that  he  had  paid  a  bribe 
to  the  complainant  to  secure  the  acquittal  of  his  son, 
who  was  then  on  his  trial  on  a  charge  of  theft  before 
him.     Mr.  Monteath  examined  other  witnesses,  and 
reported  the  result  of  his  enquiry  to  Government. 
Government  permitted  the  Deputy  Collector  to  pro- 
secute the  accused,  and  he  accordingly  lodged  a  com- 
plaint against  the  accused  for  defamation  under 
s.  500  of  the  Penal  Code  in  having  stated  to  Mr. 
Monteath,    in  the  course  of  the  inquiry,  that  he  (the 
complainant)  had  accepted  a  bribe  from  him.     The 
trying  Magistrate  was  of  opinion  that  the  offence 
fell  under  s.  211  of  the  Penal  Code.     He  at  first 
framed  charges  both  under  ss.  211  and  500.     But 
subsequently  he  struck  out  the  charge  of  defamation 
under  s.  500  and  convicted  the  accused  under  s.  211 
of  making  a  false  charge.     On  appeal  the  Joint  Ses- 
sions Judge  was  of  opinion  that  the  charge  under 
s.  211  could  not  be  maintained,  as  the  accused  had 
not  made  any  "  false  charge  "  to  a  Court  or  officer 
having  jurisdiction  to  investigate  it.    As  regards  the 
charge  of  def  imation,   he  was  of  opinion  that  the 
fact  of  bribery  was  not  proved.     But  he  held  that 
in  making  the    statement  to  Mr.     Monteath,  the 
accused  had  acted  in  good  faith,  and  that  his  ease 
fell  under  excep.  8  to  s.  499  of  the  Penal  Code.     He 
therefore  reversed  the  conviction  under  s.  211  and 
acquitted  the  accused  of  defamation  under  s.  500  of 
the  Code.    Ag  inst  this  order  of  acquittal  Govern- 
ment appealed  to  the  High  Court.     Held,  that  the 
accused  was  guilty  of  defamation.   Held,  also,  that, 
in  the  absence  of  sanction  from  Government,  the 
iaquiry  held  by  Mr.  Monteath,  the  District  Magis- 
trate, was  not  a  "  taking  cognizance  "  of  the  offence. 
Held,  further,  that,  as  Mr.  Monteath  was  not  sitting 
as  a   "  Court "   when  he  made  the  inquiry   and 
examined  the  accused,  the  accused  was  not  entitled 
to  claim  an  absolute  protection  from  a  charge  of 
defamation  as  a  witness  in  a  judicial  proceeding. 
The  accused  was  only  entitled  to  a  qualified  privilege 
depending  on  the  exceptions  to  s.  499  of  the  Penal 
Code.     Queen-Empress    v.    Karigowda 

I.  Ij.  B.  19  Bom.  51 


DEFAMATION— confd. 

38.  Imputation  made  in  good 

faith  by  a  person  for  the  protection  of  his 

interest— PewaZ  Code  {Act  XLV  of  1860),  a.  499 , 
excep.  9-— Privileged  communication.  In  order  to 
substantiate  a  decree  under  the  ninth  exception 
to  s.  499  of  the  Penal  Code  (Act  XLV  of  I860), 
it  is  sufficient  to  show  that  the  imputation  was  made 
in  good  faith  and  for  the  protection  of  the  interest  of 
the  accused.  Any  one  in  the  transaction  of  business 
with  another  has  a  right  to  use  language  bond  fide 
which  is  relevant  to  that  business,  and  which  a  due 
regard  to  his  OAvn  interest  makes  necessary,  even  if  it 
should  directly  or  by  its  consequences  be  injurious 
or  painful  to  another.  The  complainant  P  and  his 
partner  B  were  OAvners  of  the  steam-ship  Tanjore. 
The  ship  was  mortgaged  to  the  Bank  of  Bengal  for 
1150,000.  In  March  1890,  the  complainant  desired 
to  send  the  vessel  to  Jeddah  with  pilgrims  and 
freight.  For  this  purpose  he  entered  into  an  agree- 
ment with  8,  the  agent  of  the  Bank,  to  pay  R5,000 
to  the  Bank  as  a  condition  precedent  to  the  vessel 
being  allowed  by  the  mortgagees  to  go  on  her 
intended  voyage.  The  sum  was  to  be  paid  out  of 
the  freight  and  passage-money  collected  by  the 
complainant.  On  the  9th  April  1890,  on  which  day 
the  vessel  sailed,  the  complainant  promised  to  pay 
the  sum  in  the  evening.  This  he  did  not  do. 
Thereupon  8  wrote  to  the  complainant  demanding 
immediate  payment  of  the  amount,  and  also  sent 
for  him  five  or  six  times,  but  the  complainant 
neither  called  at  /S"s  office  nor  made  the  payment. 
On  the  12th  April  *8'  wrote  to  B,  the  complainant's 
partner,  as  follows  : — "  P  {i.e.,  the  complainant)  has 
misappropriated  the  R5,000  which  were  to  have  been 
paid  to  the  Bank  for  allowing  the  Tanjore  to  go  to 
Jeddah,  and  is  keeping  out  of  the  way."  Immedia- 
tely after  the  receipt  of  this  letter,  the  complainant 
tendered  the  money  to  the  Bank's  solicitors. 
Thereupon  8  wrote  to  B  on  the  13th  April,  with- 
drawing the  statement  made  by  him  about  the  com- 
plainant in  his  letter  of  1 2th  April.  On  the  14th 
April,  the  complainant  filed  a  complaint  against  8 
charging  him  with  defamation  in  his  letter  of  the 
12th  April  1890.  8  was  convicted  by  the  Magis- 
trate under  s.  500  of  the  Penal  Code  cind  sentenced 
to  pay  a  fine  of  R200.  Held,  reversing  the  convic- 
tion and  sentence,  that  the  imputations  complained 
of  were  made  in  good  faith,  and  for  the  protection 
of  interest  of  the  accused,  and  therefore  fell  under 
the  ninth  exception  to  s.  499  of  the  Penal  Code. 
Queen-Empress  v.  Slater  I.  L.  R.  15  Bom.  351 


39. 


Publication — Penal  Code  {Act 
?.      500 — Publication    of    defa- 


XLV  of  1860), 
matory  matter  in  a  newspaper — Responsibility  of 
the  editor  and  proprietor  of  a  newspaper.  The 
editor  and  proprietor  of  a  newspaper,  who  prints  his 
paper  containing  a  defamatory  article  in  one  city 
and  permits  copies  of  the  paper  to  be  sent  by  the 
printer  to  persons  in  another  city,  is  responsible,  in 
the  absence  of  proof  to  the  contrary,  for  the  publica- 
tion of  the  defamatory  article  in  the  latter  city. 
Queen-Empress  v.  Girjashankar  Kashtram 

I.  Ii.  B.  15  Bom.  286 
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40.  -^       Penal  Code  [Act 

XLV  of  1860),  s.  499 — Mode  of  publication  defa- 
matory, though  the  imputation  he  true.  Under  s.  499 
of  the  Penal  Code,  the  person  who  publishes,  and  the 
person  who  makes,  an  imputation  are  alike  guilty  of 
defamation.  A  Court  may  find  that  an  imputation 
is  true  and  made  for  the  public  good,  but  on  con- 
sidering the  manner  of  the  publication  (e.g.,  in  a 
newspaper)  it  may  hold  that  the  particular  publica- 
tion is  not  for  the  public  good,  and  is  therefore  not 
privileged.  Queen-Empeess  v.  Janardhan 
Damodhab  Dikshit      .     I.  L.  R.   19  Bom.  703 

41.  — Be-publication  of  defama- 
tory matter  already  published — Penal  Code 
{Ad  XLV  of  1860),  s.  499 — Dismissal  of  com- 
plaint— Criminal  Procedure  Code  (Act  X  of  1882), 
s.  203.  A  complaint  was  filed,  under  s.  499  of  the 
Indian  Penal  Code,  against  the  proprietors,  editor, 
and  printer  of  a  newspaper  for  publishing  matter 
alleged  to  be  defamatory.  The  Magistrate,  before 
whom  the  complaint  was  lodged,  found  that  the 
publication  complained  of  was  a  mere  reproduction 
or  republication  of  what  had  been  previously  printed 
and  published  in  another  newspaper.  He  was, 
therefore,  of  opinion  that,  unless  and  until  criminal 
proceedings  had  been  taken  in  respect  of  the  earlier 
publication,  a  charge  of  defamation  could  not 
properly  be  brought  with  regard  to  the  later 
publication.  He  therefore  dismissed  the  complaint 
under  s.  203  of  the  Code  of  Criminal  Procedure 
(Act  X  of  1882).  Held,  that  the  order  of  dismissal 
was  improper.  The  Penal  Code  (s.  499)  makes  no 
exception  in  favoiw  of  a  second  or  third  publica- 
tion as  compared  wi  h  a  first.  If  the  complaint  is 
properly  laid  in  respect  of  a  publication  which  is 
prim4  facie  defamatory,  the  Magistrate  is  bound 
no  take  cognizance  of  the  complaint,  and  deal  with 
it  according  to  law.    In  re  Howard 

I.  L.  R.  12  Bom.  167 

42.  . Subject    of    defamation — 

Penal  Code  {Act  XLV  of  1860),  as.  500  and  501— 
Construction  of  defamatory  poem — Opinion  of  ex- 
pe,rts — Weight  to  be  attached  to  by  jury — Intention. 
In  a  prosecution  for  libel  under  s.  600  of  the  Indian 
Penal  Code,  where  the  subject-matter  of  the 
defamation  was  contained  in  a  poem  published 
in  a  newspaper,  and  purporting  to  be  a  contribu- 
tion, the    accused,    who  was   the   editor,  printer, 

publisher  of  the  newspaper,  refused  to 
up  the  name  of  his  correspondent,  and 
the  plea  that  the  poem  was  a  satire  on 
purists,  and  did  not  refer  to  any  indi- 
vidual, and  that  some  of  the  stanzas  contained  in  the 
poem  would  be  inconsistent,  if  the  poem  were  read  as 
referring  to  an  individual,  and  that,  therefore,  the 
construction  for  which  the  prosecution  contended 
would  involve  illogicalities,  and  in  supix)rt  of  his  plea 
the  accused  examined  several  witnesses  as  experts, 
the  Court  charged  the  jury  to  the  following  effect : — 
That  the  jury  must  look  at  the  whole  poem  and 
must  take  it  as  a  whole,  and  that  they  must  read  the 
poem  as  reasonable  men  and  should  see  whether  it 
was  reasonably  capable  of  the  construction  put  by 


and 
give 
took 
ultra 
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the  prosecution.  That  it  was  not  necessary  that 
the  whole  world  should  read  it  as  a  libel,  but  the 
question  was  whether  those  who  knew  the  parties 
by  putting  a  reasonable  construction  on  the  poem, 
would  consider  it  to  refer  to  the  complainant. 
That  the  opinion  of  experts  was  not  binding  on  the 
jury,  for  it  is  with  the  jury,  and  not  with  those 
witnesses,  that  the  determination  of  the  case  rested. 
The  -weight  due  to  the  testimony  of  those  witnesses 
was  a  matter  to  be  determined  by  the  jury,  and  that 
that  weight  would  be  proportionate  to  the  soundness 
of  the  reasons  in  its  support.  That  the  intention 
has  to  be  inferred  from  the  act  itself.  The  jury 
must  see  whether  the  natural  result  of  the  act  was 
not  to  harm  the  reputation  of  the  persons  attacked . 
Empress  v.  Kali  Prasanna  Kabyabisharad 

1  C.  W.  N.  465 


43. 


Justification — Express  malice 


— Evidence  of  complainant  having  previously  acted 
as  alleged  in  the  libel — Penal  Code  {Act  XLV  of 
1860),  s.  499.  In  a  prosecution  for  defamation 
under  s.  500  of  the  Penal  Code,  the  alleged  libel 
accused  the  complainant,  who  was  a  judicial  officer, 
of  (i)  having,  upon  a  particular  occasion,  used 
abusive  language  to  certain  respectable  native  liti- 
gants appearing  before  him  in  Court,  and  (ii)  hav- 
ing, upon  other  occasions  not  specified,  treated  other 
respectable  natives  (not  named)  "  in  a  similar 
manner."  This  latter  accusation  was  contained  in  a 
postscript.  The  complaint  filed  b}'  the  complainant 
in  the  Court  of  the  committing  Magistrate,  and  tlu) 
charge  sheet  in  which  the  Magistrate  committed 
the  defendant  for  trial,  covered  the  whole  of  the 
document  complained  of  except  the  postscri})t. 
At  the  trial  oi  the  case  the  defendant  pleaded  not 
guilty,  and  also  relied  on  the  first,  eighth,  and  ninth 
exceptions  to  s.  499  of  the  Penal  Code.  The  prosf- 
cution  gave  evidence  to  prove  that,  in  making  the 
charges  contained  in  the  alleged  libel,  the  defenfl- 
ant  was  actuated  by  express  malice  toward  tli(» 
complainant.  Held,  with  reference  to  the  terms  of 
8.  499  of  the  Penal  Code,  that  evidence  of  particular 
instances  of  abusive  language  applied  by  the  com- 
plainant upon  former  occasions  to  natives  appearing 
in  his  Court  was  admissible,  first,  as  relating  to 
the  question  what  was  the  reputation  which  the 
defendant  was  said  to  have  injured,  and,  secondly, 
because  it  must  be  gathered  from  the  document 
complained  of  as  a  whole  whether  it  showed  a  mali- 
cious intention  or  not.     Laidman  v.  Hearsky 

I.  L,  K.  7  AU.  906 

44.  Malice,  "want  of — Penal  Code., 

s.  499,  excep.  9 — Good  faith — Tampering  with 
untnesses,  imputation  of.  The  accused  was  wat<5h- 
ing  a  civil  case  on  behalf  of  his  partner.  During 
the  hearing  of  the  case  the  accused  informed  the 
Subordinate  Judge  that  the  complainant  was  "  tam- 
pering with  the  witnesses,"  and  prayed  that  the 
complainant  might  be  made  to  sit  in  the  Court. 
Accordingly  the  Subordinate  Judge  directed  the 
complainant  to  sit  in  the  Court.  The  complainant 
thereupon  lodged  a  complaint  against  the  accused 
before  a  First  Class  Magistrate,  charging  the  accuser! 
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with  having  defamed  him.  The  Magistrate  con- 
victed the  accused  of  the  offence,  and  inflicted  upon 
him  a  fine  of  R25,  or,  in  default,  sentenced  him  to 
one  month's  simple  imprisonment.  The  accused 
made  an  application  to  the  Sessions  Judge  at  Thana 
to  call  for  the  record  of  his  case  and  if  he  thought 
proper  to  make  a  reference  to  the  High  Court.  The 
Sessions  Judge,  havirg  called  for  the  record  and 
examined  it,  was  of  opinion  that,  as  no  malice  or 
bad  faith  appeared  on  the  part  of  the  accused  in 
making  the  imputation,  the  case  of  the  accused  fell 
within  excep.  9  of  s.  499  of  the  Penal  Code,  and  that 
the  accused  had  committed  no  offence.  He 
accordingly  refeiTcd  the  case,  under  s.  438  of  the 
Criminal  Procedure  Code  (Act  X  of  1882),  to  the 
High  Court.  Held,  that  the  view  of  the  Sessions 
Judge  was  correct.  The  conviction  and  sentence 
were  accordingly  set  aside.  Queen-Etmpeess  v. 
Pfkshotam  Kala  .     I.  L.  E.  9  Eom.  269 

45.  Onus  probandi— ^c^  XVIII 

of  1862,  s.  27~Good  faith.  S.  27  of  Act  XVIII  of 
1862  required  proof  of  the  existence  of  the  circum- 
stances relied  on  as  a  defence,  before  good  faith 
could  be  presumed  in  a  case  of  defamation.  The 
onus  of  proving  good  faith  is  on  the  person  making 
the  imputation.  Before  such  person  can  claim  the 
benefit  of  excep.  9,  s.  499  of  the  Penal  Code,  he  must 
show  that  he  has  exercised  due  care  and  caution. 
Sealy  v.  Ramnaeain  Bose       .     4  W.  E.  Cr.  22 


46. 


Reasonable  and 


'probable  cause — Malice.  Held,  that,  in  cases  of 
defamation,  the  onus  of  proving  the  statement,  or  at 
least  of  showing  that  he  had  reasonable  ground  for 
believing  it  to  be  true,  and  was  actuated  in  making 
such  statement  not  by  malicious  motives,  but  by  an 
intelligent  zeal  for  the  public  interest,  lies  on  the 
person  making  the  statement.  Altaf  Hossein  v. 
Tasuddook  Hossein     ...      2  Agra  87 


47. 


Suit  for  defama- 


tion— Police  officer^  a  report — Words  spoken  in 
judicial  proceeding.  A  suit  for  damages  for  defa- 
mation of  character  is  cognizable  by  a  Civil  Court, 
even  though  the  words  on  which  the  suit  is  founded 
were  spoken  in  a  judicial  proceeding.  In  such  a 
suit  a  police  officer's  report  may  be  evidence  that  the 
words  were  spoken,  but  not  of  malicious  intention. 
The  plaintiff  must  start  his  case  by  showing  he  was 
not  guilty  of  the  offence  charged,  and  it  will  then  be 
upon  the  defendant  to  show  that  he  made  the  impu- 
tation in  good  faith  and  for  the  public  good.     Mo- 

HENDKO       ChUNDER       ChUCKERBUTTY       V.       SURBO 

RoKHYA  Dabia     .         .         .  11 W.  E.  534 


48. 


Evidence  of  false- 


ness of  charge.  In  a  suit  for  damages  for  defama- 
tion of  character,  the  plaintiff  is  not  required  by  any 
absolute  rule  of  law  to  give  affirmative  evidence  of 
the    falseness    of    the    charge.     Dhurmo     Doss 

KOONDOO    V.    KOYLASH   KaMINEE    DoSSIA 

12  W.  E.  372 


49. 


Answers  to   Police  officer 


— Action   for  damage — Investigation — Police  officer 
—  Wit  n  esses — Privilege.     No  action  for  damages  lies 

VOL.  II. 
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against  a  person  for  what  he  states  in  answer  to 
questions  put  to  him  by  a  Police  officer  conducting 
an  investigation  under  the  provisions  of  the  Criminal 
Procedure  Code.  Public  policy  requires  that  an 
action  should  not  be  brought  against  such  a  witness 
as  it  does  in  the  case  of  one  giving  evidence  in  an 
ordinary  Court  of  Justice.  Methuram  Dass  v. 
Jaggannath  Dass  (1901) 

I.  L.  E.  28  Calc.  794  :  s.c.  5  C.  W.  N.  804 


50. 


Charge — Publication — Malice, 


omission  to  apologise  no  proof  of — Penal  Code  (Act 
XLV  of  1860),  ss.  499  and  500— Criminal  Procedure 
Code  {Act  V  of  1898),  s.  222.  Where  an  accused  per- 
son  was  convicted  of  defamation  under  s.  500  of  the 
Penal  Code  upon  a  charge  which  set  out  that  the 
defamation  was  committed  on  or  about  the  12th 
day  of  April,  and  afterwards,  by  describing  the 
complainant  as  a  Brithial  Bam'a :  Held,  that  the 
charge  was  not  a  proper  charge,  inasmuch  as  it  did 
not  set  forth  the  particular  occasions  on  which  the 
defamation  was  said  to  have  been  committed,  so  as 
to  give  the  accused  person  an  opportunity  of  defend- 
ing himself  with  reference  to  each  act  alleged  to  have 
been  committed  by  him.  Where  the  accused,  who 
was  the  collecting  panJiait  of  his  village,  was  alleged 
to  have  defamed  the  complainant  by  giving  a  cAawH- 
dari  receipt  to  him,  in  which  he  was  described  by  the 
designation  of  Brithial  Bania :  Held,  that  the 
delivery  of  such  a  receipt  was  not  a  publication  such 
as  would  render  the  accused  liable  to  punishment  for 
defamation,  nor  could  the  omission  of  the  accused  to 
apologise  to  the  complainant  subsequently,  for  the 
use  of  the  caste  designation,  be  taken  as  indicating 
that  he  used  it  at  the  time  with  a  malicious  inten- 
tion. Bishwanath  Das  v.  Keshab  Gandhabanik 
(1902)  I.  L.  E.  30  Calc.  402  :  s.  c.  7  C.  W.  N.  74 

51.  — Imputation  on  a  -wife — Cri- 
minal Procedure  Code  {Act  V  of  1898),  s.  4  {h),  Ch.ap. 
XV,  Part  B,  ss.  191, 195, 196,  198,  199,  and  s.  345 
—Penal  Code  {Act  XLV  of  1860),  s.  499,  Expl. 
I — Defamation  of  wife — Complaint  by  husband- — 
Aggrieved  party.  Held  by  the  Full  Bench  (Ranade 
J.,  dissenting),  that,  under  the  provisions  of  the 
Criminal  Procedure  Code  (Act  V  of  1898),  a  husband 
is  entitled  to  be  complainant  where  the  alleged 
offence  is  defamation,  imputirg  unchastity  to  his 
wife.  Chhotalal  Lallubhai  v.  Nathabhai  Be- 
CHAR(1909)     .         .         .   I.  L.  E.  25  Bom,  151 

52.  Municipal    officers — Indian 

Penal  Code  {Act  XLV  of  1860),  s.  500— Criminal 
Procedure  Code  {Act  V  of  1898),  s.  198— Person  ag- 
grieved — Defamation  of  subordinate  officers  of  Munici- 
pality— Complaint  by  President — Maintainability. 
A  newspaper  published  articles  which,  for  the  pur- 
poses of  the  point  of  law  to  be  determined,  were 
assumed  to  be  defamatory.  These  related  to  the 
conduct  of  certain  subordinate  officers  of  the  Madras 
Municipal  Commission.  A  complaint  was  lodged  by 
the  President  of  the  Commission  in  respect  of  the 
alleged  defamation,  it  being  contended  on  behalf  of 
the  complainant  that,  inasmuch  as,  by  the  Macbras 
Municipal  Act,  the  President  is  responsible  for  the 
efficient  discharge  of  their  duties  by  his  subordinate 

5p 
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officers,  his  conduct  and  administration  had  been 
impunged  by  the  articles.  Held,  that,  assuming  for 
the  purposes  of  the  question  under  consideration 
that  the  statements  complained  of  were  defamatory 
of  the  subordinate  officers  of  the  Municipal  Health 
Department,  they  were  not  defamatory  of  the 
complainant ;  and  that  the  complainant  was  not  a 
"  person  aggrieved  "  within  the  meaning  of  s.  198 
of  the  Code  of  Criminal  Procedure.  Beatjchamp 
V.  Moore  (1902)      .         .     I.  L.  R.  29  Mad.  43 


53. 


Proof  necessary  in  charge 


of  defamation— PewaZ  Code  {Art  XLV  of  1860), 
ss.  499,  500.  To  constitute  the  offence  of  defama- 
tion, as  defined  in  s.  499  of  the  Penal  Code,  it 
is  not  necessary  that  the  evidence  should  show 
that  the  complainant  has  been  injuriously  affect- 
ed by  such  alleged  defamation.  The  law  re- 
quires merely  that  there  should  bean  intent  that 
the  person  who  makes  or  publishes  any  imputa- 
tion should  do  so  intending  to  harm,  or  knowing 
or  having  reason  to  believe  that  such  imputation 
will  harm,  the  reputation  of  such  person.  Gobinda 
Pershad  Pandey  v.  Garth  (1900) 

I.  L.  R.  28  Calc.  63:  s.c.  5  C.  W.  T^".  819 


54. 


Statement  in  pleadings —Pe- 


nal  Code  {Act  XLV  of  1860),  ss.  499,  SOOStatemsrU 
made  in  a  'plaint — Pleadings,  statement  of  parties  in, 
whether  privileged — Parties  and  witnesses,  dis- 
tinction between  statements  made  bij.  Statements 
made  by  pirties  to  the  suit  in  the  pleadings  are  not 
privileged,  and  a  charge  for  defamation  is  maintain- 
able in  respect  of  them.  Angoda  Rim  Shaha  v. 
Nemai  Chand  Shaha,  I.  L.  R.  23  Calc.  867,  followed. 
Nathji  Mideshvar  v.  Lalbhai  Ravidat,  I.  L.  R.  14 
Bom.  97y  dissented  from.  Kali  Nath  Gupta  w. 
Gobinda  Chandra  Basu  (1900) 

5.  C.  W.  N.  293 

55.  Tru9  statements— PgniZ  (7oie 

{Act  XLV  of  1860),  ss.  499,  .500— True  statement  that 
complainant  had  been  convicted  of  theft  and  sent  to 
jail — Conviction — Validity.  An  accused,  who  was 
the  trustee  of  a  temple,  was  convicted  of  defamation, 
the  alleged  defamatory  statement  being  that  tha 
complainant,  who  performed  the  worship  in  a 
temple,  had  been  convicted  and  sent  to  jail  for  the 
theft  of  idols  belonging  to  the  temple.  At  the  time 
when  the  statement  was  made,  aD  appointment  was 
in  question  in  connection  with  the  temple.  Hdd, 
on  revision,  that  the  accused  was  justified  in  making 
the  statement,  either  in  the  interest  of  the  temple  or 
because  the  statement  was  no  more  than  a  publi- 
cation of  the  result  of  proceedings  in  a  Court  of 
Justice.     SiNGARAJu     Nagabhushanam     (1902) 

I.  L.  B.  26  Mad.  464 

56.     Voluntary  statement  by 

TTitness — Privile/fe  of  witness — Malice — False 
evidence — Penal  Code  {Act  XLV  of  1860),  s.  500— 
Evidence  Act  {I  of  1872),  s.  132.  A  witness, 
who  being  actuated  by  malicious  motives 
makes  a  voluntary  and  irrelevant  statement  not 
elicited  by  any  question  put  to  him   while   uudet 
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examination  to  injure  the  reputation  of  another, 
commits  an  ofiEence  punishable  under  s.  500  of  the 
Penal  Code.  Moher  Sheikh  v.  Queen  Empress,  I. 
L.  R.  21  Calc.  392,  followed.  Wodfun  Bihi  v. 
Jesarat  Sheikh,  I.  L.  R.  27  Calc.  262,  discussed. 
Haidar  Ali  v.  Abru  Mia  (1905) 

I.  L.  R  32  Calc  756 
s.c.  9  C.  W.  N".  971 


57. 


Statement  made  to  protect 


one's  interests— Pem^  Code  {Act  XLV  of  1860), 
s.     499,    Excep.    {9),  ill.  {a) — Statement  as  to  in- 
feren"e — Bond     fides — Special    damige — Civil    ac- 
tion, proper  remedy  by.     K,  a  creditor  of  J,  of  the 
firm  of  J.    S:   &   Co.,    found    his  claims  against  J 
resisted,  until  he  sued  and  got  decree  against  him. 
K  came  to  know  that  V,  a  member  of  J' s  firm,  had 
presented  his  petition  of  insolvency.     K  also  knew 
that  V  at  the  time  of  filing  his  petition  had  claims 
against  J' s  firm.     ^  thereupon  circulated  amongst 
persons,   who   had  dealings  with  the  firm  to  J.  S. 
&  Co.,  a  letter  warning  them  not  to  make  payments 
to  the  firm  and  containing  the  following  statements  : 
(i)    That  a  member  of  the  firm    V  had  filed  his 
petition  under  the  Insolvency  Acts,  "  the  object 
being    to    collect    the    outstandings    and    defeat 
the  creditors."     (ii)  That  the  other  members  were 
not  entitled  to  collect  the  outstandings  and  were 
not  in  a  position  to  give  an  effectual  discharge 
to  persons   making   payments,     (iii)  That   K   was 
taking  steps  to  have  all  the  other  members  declared 
insolvent.     It  is  found  that  the  firm  of  J.  S.  &  Co., 
was   without   capital,    and   that   subsequently   to 
writing  the  letter  K  did  file  a  petition  of  insol- 
vency against  the  other  members  of  the  firm,  though 
unsuccessfully."^  Hdd,  on  the  above  circumstances 
and  taking  the  letter  as  a  whole,  that  there  was  no 
defamation,  the  case  falling  under  ill.  (a),  E.tc.  9  to 
8.  499  of  the  Penal  Code.     That  the  statement  that 
the  object  of  F's  filing  the   petition  of  insolvency 
wis  to  defeat  creditors  wis  merely  a  stitomento 
the  reason,  which  induced  K  to  make  the  request  he 
did  to  the  recipients  of  the  letters  and  the  insertion 
of  this  inference  alone  was  not  sufficient  to  take  the 
letter  out  of  tie  exception.     It  was  observed  that  a 
libel  of  this  kind  being  analogous  to  an  action  on  a 
case  for  special  damage    (caused,  as  alleged,  by 
reason  of  injury  inflicted  on  complainant's  business 
by  specific  allegations  made  with  respect  to  that 
business)  can  more  properly  be  dealt  with  in  the 
Civil  than  in  the  Criminal  Court.     Cass  em  Kurrim 
V.  Jonas  Hadjeb  Skbdick  (1905)  9  C.  W.  N.  195 


58. 


Hindu  •widow — Complaint 


by  brother — "  Person  aggrieved" — JurisiiGtion 
— Criminal  Procedure  Code  {Act  V  of  189S),  8. 
198.  Where  the  alleged  offence  was  defama- 
tion imputing  unchastity  to  a  Hindu  widow  : 
Hdd,  that  her  brother,  with  whom  she  was  residing 
at  the  time,  WIS  a  "person  aggrieved"  by  such 
imputation  within  the  terms  of  s.  198  of  the  Criminal 
Procedure  Code,  and  it  was  competent  to  the  Court 
to  take  cognizance  of  the  offence  upon  his  complaint. 
Thakur  Das  Sar  v.  Adhar  Chaxdra  Misri  (1905) 

I.  Ii.  E.  32  Calc.  426 
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59. 


Answers  to  questions  put 


by  Court — No  prosecution  lies  for,  in  respect  of 
answers  given  by  a  party  to  questions  asked  by 
Court.  It  is  contrary  to  public  policy  that  a 
person  bound  to  state  the  truth  in  answer  to 
questions  put  to  him  by  a  Court  should  be  liable 
to  be  prosecuted  for  defamation  in  respect  of 
answers  so  given,  though  untrue  and  not  given  in 
good  faith.  Manjaya  v.  Sesha  Shetti,  I.  L.  R.  11 
Mad.  477,  followed.  Alraja  Naidu,  In  the  matter 
of    (1906)     .         .         .       I.  L.  R.  30  Mad.  222 

60.  Express  malice — Penal  Code 

{Act  XLV  of  1860),  s.  500 — Privileged  communica- 
tion— Bond  fides — Social  position  of  accused  to 
be  considered — Malice.  Where  the  accused  told 
his  friend  E  and  subsequently  at  the  instance 
of  E  wrote  to  the  superior  officer  of  the  com- 
plainant to  the  effect  that  the  complainant  and 
the  wife  of  E  had  been  seen  behaving  on  a 
certain  night  in  such  a  manner  and  under  such 
circumstances  as  to  render  unavoidable  the 
conclusion  that  acts  of  impropriety  took  place 
between  them,  and  it  was  found  that  the 
accused  honestly  believed  in  the  truth  of  the 
statements :  Held,  that  the  accused  could  not 
be  convicted  of  an  offence  under  s.  500,  Indian 
Penal  Code,  unless  express  malice  was  proved  by  the 
prosecution.  That  though  a  person  in  a  higher 
social  position  than  the  accused,  would  have  pro- 
bably acted  differently  under  the  circumstances, 
it  did  not  follow  that  the  accused  was  therefore 
actuated  by  malice  in  acting  as  he  did.  Grant  v. 
Emperor    (1906)       .         .        II  C.  W.  W.  390 

61.  — . Pair  comment — Indian  Penal 

Code  {Act  XLV  of  1860),  s.  499,  Exceptions  3,  6, 
9,  ss.  52,  500 — Comment — Right  of  fair  comment 
— Comment  should  be  suggested  by  and  confined  to 
the  work  under  review — Good  faith,  tests  of — Malice, 
interpretation  of  the  term.  The  word  "malice" 
in  the  legal  use  of  that  term  is  not  limited  to 
hostility  of  feeling,  but  by  virtue  of  its  etymolo- 
gical origin,  extends  to  any  state  of  the  mind  which 
is  wrong  or  faulty  (whether  evidenced  in  action  by 
excess  or  defect)  such  as  would  be  unjustifiable  in 
the  circumstances  and  incompatible  with  thoroughly 
innocent  intentions.  It  is  not  necessary  that  such 
impropriety  of  feeling  should  in  all  cases  be  estab- 
lished by  evidence  extrinsic  to  the  comment  which 
is  the  subject  of  the  complaint.  For  whether  fair 
comment  is  to  be  regarded  as  falling  under  a  branch 
of  the  law  of  privilege  or  not,  it  cannot  excuse  an 
injury  arising,  not  from  the  mere  act  of  criticism 
but  from  a  state  of  mind  in  the  critic  which  is  in 
itself  unjustifiable  and  the  excuse  may  be  so 
forfeited  either  by  reason  of  an  evil  intent  in  him, 
or  by  reason  of  mere  recklessness  in  making  an 
unwarrantable  assertion.  For  then  the  comment 
would  not  be  fair  comment  at  all.  Apart  from 
-extrinsic  evidence  of  malice,  protection  must  be 
withheld  even  from  what  purports  to  be  criticism,  if 
it  states  as  a  fact  to  be  inferred  from  the  book 
criticised  an  imputation  for  which  the  book  itself 
•^contains  absolutely  no  foundation  whatever.     The 
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right  of  fair  comment  involves  two  essentials,  first 
that  the  imputation  should  be  comment  on  the  work 
criticised,  and  second  that  it  should  be  "  fair  " — 
that  is  to  say,  that  if  it  professes  to  be  an  inference 
drawn  from  the  contents  of  that  work,  it  must  be 
an  inference  which  it  is  possible  to  draw  therefrom. 
"  9?^^   ^^^^^  "  requires  not,  indeed,  logical  infal- 
libility but  due  care  and  attention.     But  how  far 
erroneous  actions  or  statements  are  to  be  imputed 
to  want  of  due  care  and  caution  must,  in  each  case, 
be  considered  with  reference  to  the  general  circum- 
stances and    the    capacity    and  intelligence  of  the 
person  whose  conduct  is  in  question.     It  is  only  to 
be  expected  that  the  honest  conclusions  of  a  calm 
and  philosophical  mind  may  differ  very  largely 
from  the  honest  conclusions  of  a  person  excited  by 
sectarian  zeal  and  untrained  to  habits  of  precise 
reasoning.     At  the  same  time  it  must  be  borne  in 
mind  that  good  faith  in  the  formation  or  expression 
of  an  opinion,  can  afford  no  protection  to  an  impu- 
tation which  does  not  purport  to  be  based  on  that 
which  is  the  legitimate  subject  of  public   comment. 
The  object  of   Exception  6  to  s.  499  of  the  Indian 
Penal  Code  (Act   XLV  of  I860)  is  that  the  public 
should   be  aided  by  comment  in  its  judgment  of 
the  public  performance  submitted  to  its  judgment. 
Comment  otherwise  defamatory  is  justified  on  this 
ground  alone.     The  comment  must,  therefore,  make 
it  clear  to  the  public  that  decision  is  invited  only  on 
such  evidence  as  is  supplied  by  the  public  perform- 
ance.    It  follows  that  an  imputation  on  an  author 
made   by   a   critic    without  reference,  express   or 
implied,  to  the  work  under  criticism,  if  in  terms  so 
general  as  to  be  capable  of  conveying  an  unfavour- 
able impression  of  him  apart  from  what  appears  in 
his  work,  cannot   be  justified  by  the  critic  on  the 
ground  that  his  intention  was  to  base  his  imputation 
solely  on  the  work  reviewed,  and  that  he  had  in 
his  mind  passages  therein   supporting  the  imputa- 
tion.    The  responsibility    of   the    critic   is   ti)   be 
gauged    by    the      effect    which     his    comment    is 
calculated  to  produce,   and    not    by  what  he  says 
was  his  intention.     It  is  not  enough  that  he  should 
intend  to  form  his  opinion  on  the  work  before  him  : 
he  is  also  bound  in  the  words  of   the  exceptions    to 
express  his  opinion  with  due  care  and  caution,  and 
to  give  the  public  no  ground  for  supposing  that  he 
is  speaking  of  anything    but  the  performance  sub- 
mitted  to    its   judgment.     Emperor    v.     Abdool 
Wadood  (1907)     .         .      I.  L.  R.  31  Bom.  293 

62. Witness,  statement  by— -Penoi 

Code  {Act  XLV  of  1860),  s.  499— Indian  Evid- 
ence Act,  ss.  105  and  132— How  far  witness 
protected  when  giving  evidence.  If  a  witness  ^^'hilst 
giving  evidence  makes  a  statement  concerning 
any  person  which  amount  to  defamation,  he 
may  be  prosecuted  under  s.  499  of  the  Indian 
Penal  Code  in  respect  of  such  statement,  and 
it  lies  upon  him  to  show  that  the  statement 
which  he  has  made  falls  within  one  or  other  of 
the  exceptions  to  s.  499  of  the  Code  or  that  he 
is  protected  from  prosecutioif  by  the  proviso  to 
s.  132  of  the  Indian  Evidence  Act,  1872     So  held 
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by  Knox,  Acting  C.  J.,  and  Aikman,  J.  (Richabds, 
J.,   dissentiente).     Baboo    Gunnesh  Dutt  Singh    v. 
Mugneeram  Chowdhri/,  11    B.  L.  R,  321,  distin- 
guished.    Bank  of  England  v.    Vagliano  Brothers, 
[1891]  A.  C.  107  ;  Norendra  Nath  Sircar  v.  Kamal- 
hasini  Dasi,  L.  R.  23  I.  A.  18  ;  Robinson  v.  Cana- 
dian Pacific  Railway  Company,  [1S92']  A.  C.    481  ; 
Queen  v.  Pursoram  Doss,  3  W.  R.  Cr.  45  ;  Sealy  v. 
Ram  Narain  Rose,  4  W.  R.  Cr.  22  ;  Manjaya  v. 
Sesha  Sheiti,  I.  L.  R.  11  Mad.  477  ;  Queen-Empress 
V.  Bobaji,  I.  L.  R.  17  Bom.  127  ;  Queen-Empress  v. 
Balkrishna  Vithal,  I  L.  R.  17  Bom.  573  ;  Bhikumber 
Singh  v.  Becharam  Sircar,  I.  L.  R.  15  Cole.  264  ; 
Woolfvn  Bibi  v.  Jesarath    Sheikh,  I.  L.  R.  27  Calc. 
262  ;  Dawan  Singh  v.  Mahip  Singh,  I.  L.  R.  10  All. 
425  ;  and  Queen-Empress  v.  Gajadhur,  All.  Weekly 
Notes  {1890)  170,  referred  to.     Ganesh  Dutt  Singh 
V.  Mugneeram  Choudhry,  11 B.  L.  R.  321,  distin- 
guished.    Green  v.  Ddanney,  14  W.  R.  Cr.  27  ; 
Queen-Empress  v.  Balkrishna  Vithal,  I.  L.  R.  17 
Bom.  573  ;  In  re  Nagarji  Trikamji,  I.  L.  R.  19  Bom. 
340  ;  Angada  Ram  Shaha  v.  Nemai  Chand  Sliuha, 
I.  L.  R.  23  Calc.  867  ;  Abdul  Hakim  v.  Tej  Chandra 
Mukerji,  I.  L.  R.  3  AU.  815  ;  Bank  of  England  v. 
Vagliano  Brothers,  [1891]  A  C.  107  ;  and  Norendra 
Nath  Sircar  v.  KamaJbasini  Dam,  L.  R.  23  I.  A.  18, 
referred  to  by  Aikmin,  J.     Per  Richards,    J. — A 
prosecution  for  defamation  under  s.   499  of  the 
Indian   Penal  Code  will  not  lie  p  gainst  a  witness 
in  respect  of  any  statement  made  by  him  in    the 
course  of  giving  evidence,  even  if  such  statement 
may  not  be  relevant  to  the  matter  under  inquiry. 
Baboo    Gunnesh  Dutt  Singh  v.  Mugneeram  Chow- 
dhry,  11  B.  L.  R.  321,  followed.     Dawkins  v.  Lord 
Rokeby,  L.  R.  7  H.  L.  744  ;  Abdul  Hakim  v.  Tej 
Chandra  Mukerji,  I.  L.  R.  3  All,  815  ;  and  Isuri 
Prasad  Singh  v.  Umrao  Singh,  I.  L.  R.  22  AU.  234, 
referred  to.     Empeeoe  v.  Ganga   Prasad  (1907) 

I.  Ij.  K.  28  AIL  686 

—.  Suit   by   husband — Damages 
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down  in  Bhooni  Moni  Dossi  v.  Natdbar  Biswas, 
I.  L.  R.  28  Calc.  452.  Sfkkan  Teli  v.  Bipad 
Teli  (1906)      .         .         .    I.  L.  R.  34  Calc.  48 


63. 


for  loss  of  reputation  caused  by  defaming  a  wife 
— Suit  for  slander  brought  by  a  husband  whether 
maintainable — Special  damages — Cause  of  action. 
A  instituted  a  suit  against  B  for  defamation. 
The  words  used  alleged  unchastity  on  the  part 
of  ^'s  wife.  A  alleged  (a)  special  damage,  (6) 
that  the  words  were  defamatory  in  themselves,  (c) 
that  he  himself  was  defamed  and  was  therefore 
entitled  to  sue.  Held,  that  the  words  used 
defamed  A  as  well  as  his  wife  and  therefore  A 
could  maintain  an  action.  Held,  further,  that 
the  words  used  by  B  were  defamatory  in  them- 
selves and  did  not  amount  to  mere  verbal  abuse 
and  that  therefore  A  was  entitled  to  damages 
without  proving  special  damage.  Girish  Chunder 
Mitter  v.  Jatadhari  Saduklian,  I.  L.  R.  26  Calc.  653, 
distinguished.  Ibin  Hosein  v.  Haidar,  I.  L.  R. 
12  Calc.  109  ;  Trailokha  Nath  Ghose  v.  Chundra 
Nath  Dutt,  I.  L.  R.  12  Calc.  424  ;  Jogeswar  Sarma  v. 
Dinaram  Sarma,  3  C.  L.  J.  140,  and  Parvathi  v. 
Mannar,  I.  L.  R.  8  Mad.  175,  referred  to.  Held, 
also,  that  the  cause  of  action  having  arisen  in  the 
mofussil  the  suit  was  not  governed  by  the  rule  laid 


64. 


Pleader,  privilege   of— Im 


proper  questions  in  cross -exajnination  based  on  wrong 
inference    from  defective    memory — Privilege — Good 
faith — Absence  of  express  malice — Penal  Code  (Act 
XLV  of  1860)  ss.  52  and  499,  Exception  {9).     A 
pleader  acting  upon  his   o^vn  recollection  of  the 
evidence  given  by    a    witness  two   years    before, 
in  another  case    in  which  he  was  a  pleader,  but 
drawing    a    wrong    inference  therefrom    that  the 
witness     had    been    disbelieved    by    a    particular 
Ck)urt,    and    had    admitted    to    having   been    so 
disbelieved,  and  putting  questions  to  him  convey- 
ing such  an  imputation,  after  being  warned   that 
his  impression   was  VTong,  cannot,  in  the  absence 
of    actual    malice,  be  convicted   of    defamation. 
A    pleader,    especiallj'^    in    the    mofussil,    where 
instructions    are  very  commonly   inaccurate   and 
misleading,  is  as  much  justified  in    acting   on  his 
own  recollection  as  on    specific  instructions,  and 
the  fact  that  he  has  drawn  a    AVTong     inference 
does   not,  in  the  absence  of  actual  malice,  deprivi 
him    of    the    protection  of    the    ninth    exception 
to  s.  499  of  the  Penal  Code.     When  a  pleader  is 
charged    with    defamation,    in    respect    of    words 
spoken  or  ^\Titten,  while  performing  his  duty  as  a 
pleader,  the  Court  ought  to    presume  good    faith 
and  not  hold  him  criminally  liable,  unless  there  is 
satisfactory  evidence  of  actual  malice  and  unless 
there  is  cogent  proof   that  unfair  advantage  ^^'as 
taken  of  his  position  as  a  pleader  for  an  indirect 
purpose.    In  re  Kagarki  Trikamji,  I.  L.  R.  19  Bom. 
340,  and  Erfiperor  v.  Purshotiamdas  Ranchhoddas, 
9    Bom.   L.  R.  1287,    followed.     Upknora   Nath 
Baochi  v.  Emperor  (1909)  I.  L.  R.  36  Calc.  376 

DEPAUIiT. 

8u  Appeal     .       I.  L.  R.  31  Calc.  207 
See  Dismissal  fob  Default. 
See  Execution     .         .    12  C.  W.  K".  3 
See  Mortoaoe     .     I.  L.  R  31  Calc.  83 
See  Waiver    .         .        8.  C.  W.  N.  66 

in  payment  of  instalments — 

See  Waiver     .      I.  L.  R.  36  Calc.  394 

DEEAULTER. 

See  Previous  HoLbER. 

I.  L.  R.  31  Calc.  901 

See    Sale    for    Arrears    of     Rent — 
Defaulters. 

See  Sale  for  Arrears  of  Revenue — 
Deposit  to  stay  Sale. 

I.  li.  R.  17  Mad.  247 

DEFAULTING  PROPRIETORS. 

See  Sale  for  Arrears  op    Rent — In- 
cumbrances .  I.  L.  R.  21  Calc.  702 
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DEFEASANCE.  ^ 

See  HiKDU  Law  I.  L.  R.  33  Calc.  1306 

DEFENCE  WITNESSES. 

limitation  of  time  for  exam.ination 

of— 

See  Security  fok  Good  Behaviour. 

I.  L.  R.  35  Cale.  243 
DEPENDANT. 

See  Bengal  Tenancy  Act  (VIII  of  1885). 

12  C.  W.  N.  8 

See  Contribution,  Suit  for. 

I.  L.  R.  31  Calc.  643 

See  Defendants. 

See  Letters  Patent,  High  Court,  cl.  12. 
I.  Ii.  R.  24  Calc.  190 

See  Limitation  Act,  1877,  s.  3. 

I.  Ii.  R.  16  Bom.  197 

See  Parties — Adding  Parties  to  Suits 
— Defendants. 

See   Parties — Striking   off   Parties — 
Defendants. 

See  Parties — Substitution  of  Parties 
— ^Defendants. 

See    Plaint — Form    and    Contents    op 
Plaint — Defendants. 

See    Practice — Civil    Cases — Opening 
Case  for  Defendant. 

See  Res  Judicata — Parties — Co-defen- 
dants. 

— conduct  of — 

See  Costs — Special  Cases — Defendants. 

See   Costs — Special    Cases — Litigation 
UNNECESSARY .  I.  L.  R.  21  Calc.  680 

death  of — 

See  Attachment — Attachment  before 
Judgment     .     I.  L.  R.  17  Mad.  144 

See  Abatement  of  Suit. 

I.  Ii.  R.  25  AU.  206 

See  Civil  Procedure  Code,  1882,  s.  108. 
I.  L.  R.  29  Calc.  33 

See  Legal.Representative. 

I.  Ii.  R.  36  Calc.  418 

See  Malicious  Prosecution. 

I.  L.  R.  26  Mad.  499 

See  Parties — Substitution  of  Parties 
—Defendants. 

See  Representative  of  Deceased  Per- 
son. 

non-appearance  of— 

See  Appeal — Default  in  Appearance. 

See  Civil  Procedure  Code,  1882,  s.  108. 

See  Small  Cause  Court,  Mofusil — Prac- 
tice AND  Procedure — New  Trials. 
I.  L.  R.  4  Calc.  318 


DEPENDANT— co/icZei. 

out  of  jurisdiction. 

See  Foreign  Court,   judgment  of. 

I.  L.  R.  20  Mad,  112 

See  Letters  Patent,  High  Court,  cl.  12. 

I.  L.  R.  20  Bom.  767 

See   Small    Cause   Court,    Mofussil— 

Jurisdiction — General  Cases. 

I.  L.  R.  21  Bom.  121 

right  of,  to  appear  where  sum- 


mons  not  served. 


See  Withdrawal  op  Suit. 

I.  L.  R.  15  Bom.  160 


time  for  appearance    of,  exten- 


sion  of— 

See  Negotiable  Instruments   Summary 

Procedure  on  1  Ind.  Jur.  N.  S.  395 

3  B.  L.  R.  O.  C.  83 

9  B.  Ii.  R.  441 

See  Practice — Civil  Cases — Leave    to 
SUE  OR  DEFEND  I.  L.  R.  3  Calc.  539 

See  Res  Judicata  Parties — Co-Defen- 
dants. 

DEFENDANTS. 

See  Defendant. 
— appeal  between — 

See  Practice— Civil  Cases— Appeal. 

I.  L.  R.  18  Bom.  520 

- — — pro  forma — 

See  Res  Judicata — Parties — Pro  pobmI 
Defendants. 

separate  appearance  of— 

See  Costs — Speciai.  Cases — Defend Airas. 
Privilege — An  accused 


person  is  privileged  in  respect  of  questions  put  in  good 
faith  for  the  purpose  of  defending  kiinftelf — Publi- 
cation. The  rule  of  English  Law  ' '  that  no  action 
of  libel  or  slander  lies  whether  against  Judge, 
counsel,  witnesses,  or  parties  for  words  written  or 
spoken  in  the  ordinary  course  of  any  proceeding 
before  any  Court,  or  Tribunal,  recognised  by  law," 
will  also  apply  to  an  accused  person  in  respect  of 
questions  put  by  him  in  good  faith  for  the  purpose 
of  defending  himself.  A  party  receiving  a  notice 
is  entitled  to  reply  to  the  notice  and  state  his 
reasons,  and  such  reply  is  privileged  so  long  as  it 
is  confined  to  the  matter  in  hand  and  is  relevant, 
provided  the  reply  is  not  published  by  the  person 
making  it.  Where  such  reply  is  a  mere  acknow- 
ledgment that  the  party  had  made  the  imputations 
complained  of  in  the  notice,  relief  can  be  claimed 
only  in  respect  of  the  original  imputations. 
Pachaiperumal  Chettiar  v.  Dasi  Thangam 
(1908)      .        .        .        .  I.  Ii.  R.  81  Mad.  400 
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See  Penal  Code  (Act  XLV  of   I860),  s. 
173        .         .      I.  L.  R.  31  AU.  603 

See  Penal  Code  (Act  XLV  op  1860),  s. 
231     .  .  I.  L.  R.  30  All.  93 
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_  XVII  of  1879. 

See  Appellate  Court — Objections 
taken  for  first  time  on  appeal — 
Special  Cases — Jurisdiction. 

I.  L.  R.  13  Bom.  424 

See  Benami  Transaction — General 
Cases      .         .  I.  L.  R  22  Bom.  820 

See  Estoppel — Estoppel  by  Deeds  and 
other  Documents. 

I.  li.  R.  17  Bom.  227 

See  Evidence  Act. 

I.  L.  R.  30  Bom.  426 

See  Hindu  Law — Alienation — Aliena- 
tion BY  Widow — What  constitutes 
Legal  Necessity. 

I.  L.  R.  11  Bom.  325 

See  Jurisdiction — Question  of  Juris- 
diction— When  it  may  be  raised. 

I.  li.  R.  13  Bom.  424 

See  Jurisdiction — Question  of  Juris- 
diction— Wrong  Exercise  of  Juris- 
diction      .         I.  Ij.  R.  7  Bom.  448 

See  MuNSiF,  jurisdiction  of. 

I.  L.  R.  5  Bom.  180 

See  Review — Procedure  on  re-hearino 
OF  Case      .        I.  L.  R.  11  Bom.  691 

See  Special  or  Second  Appeal — Proce- 
dure in  Special  Appeal. 

I.  Ii.R.  13Bom.  424 

_   XXII  of  1882. 

See  General  Clauses  Consolidation 
Act,  1868,  s.  6      I.  Ii.  R.  8  Bom.  340 

See  Statutes,  construction  of. 

I.  Ii.  R.  8  Bom.  340 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  s.  622.^ 

I.  Ii.  R.  18  Bom.  347 
I.  Ii.  R.  19  Bom.  286 

XVII  of  1879—  Civil        Procedure 


Code  {Act  XIV  of  1882),  ss.  373  and  622—Civa 
Procedure  Code  (Act  V  of  1908),  s.  115 — Redempticn 
suit — Sale  really  a  mortgage — S.  10 A  of  the  Dekkhan 
Agriculturists'  Belief  Act  {XVII  of  1879)  n^t 
applicable — Oral  evidence  inadmissible — Applicaticn 
for  withdrawal  of  suit— Suit  allowed  to  he  withdravm 
with  liberty  to  bring  a  fresh  suit — Material  irregu- 
larity. Under  the  provisions  of  the  Dekkhan 
Agriculturists'  Relief  Act  (XVII  of  1879)  the 
plaintiffs  brought  a  redemption  suit  alleging  that 
the  document,  though  in  the  form  of  a  sale-deed, 
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was  really  a  mortgage.  The  suit  was  not  governed 
by  s.  lOA  of  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879).  The  defendant  contended 
that  oral  evidence  was  not  admissible  to  prove 
that  the  sale-deed  was  really  a  mortgage.  After 
the  issues  were  framed  the  plaintiffs  applied  for 
withdrawal  of  the  suit  with  liberty  to  bring  a 
fresh  suit  on  the  grounds  that  the  different  High 
Courts  held  different  views  as  to  the  admissibility 
or  otherwise  of  oral  evidence  and  that  s.  lOA 
of  the  Dekkhan  Agriculturists'  Relief  Act  (XVII 
of  1879)  was  not  applicable.  The  Coiu-t  passed  an 
order  for  the  withdrawal  of  the  suit  with  liberty 
to  bring  a  fresh  suit.  Held,  that  the  Court  acted 
with  material  irregularity  in  passing  the  order. 
The  Court  should  not  allow  a  suit  to  be  withdrawn 
after  the  parties  are  ready  for  trial  if  such  with- 
drawal may  operate  to  the  prejudice  of  tlie  defend- 
ant. A  plaintiff  cannot  be  allowed  to  withdraw  a 
suit  in  order  that  he  may  wait  and  see  if  the  law  is 
not  altered  at  some  futiu-e  dat«  in  such  a  way  as  to 
enable  him  to  obtain  a  decree  against  the  defendant 
who  is  ready  for  trial  and  prepared  to  resist  the 
claim  and  certain  of  success  on  the  law  in  force. 
Mahipati  v.  Nathu  (1909) 

I.  L.  R.  33  Bom.  722 

Ch.   II — Suit  hosed    on    dispossession 


of  an  existing  possession — Incideninl  reference  to 
a  mortgage  in  plaint.  A  suit  based  on  a  disposses- 
sion of  an  existing  possession  does  not  fall  within 
Chapter  II  of  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879).  An  incidental  reference  to 
a  mortgage  in  the  plaint  does  not  affect  the  question, 
when  the  suit  is  one  to  recover  possession  from  a 
person,  who  is  not  the  mortgagor.  Mulchand  v. 
Ravji,  P.  J.  p.  184,  followed.  Krtshna.ti  v.  If  ari 
(1904)      .         .         .         .  I.  L.  R.  28  Bom.  635 

XVII  of  1079,  XXIII  of  1881, 


and  XXII  of  1882 — Agriculturists,  definition  of 
— Change  of  definition  between  date  of  filing  of  suit 
and  date  of  trial — Jurisdiction.  Some  time  previ- 
ously to  the  institution  of  this  suit,  the  defendants 
lived  and  carried  on  business  as  money-lenders  at 
Yeola,  a  taluka  not  subject  to  the  Dekkhan  Agri- 
culturists' Relief  Act  (XVII  of  1879),  and  while 
there  they  become  indebted  to  the  plaintiff.  Sub- 
sequently they  removed  to  Kopargaon,  in  which 
district  the  said  Act  was  in  force.  Both  at  Yeola 
and  at  Kopargaon  they,  in  course  of  their  business, 
acquired  land  which  they  cultivated.  In  1882,  the 
plaintiff  brought  this  suit  against  them  in  the 
Subordinate  Judge's  Court  at  Yeola  to  recover  the 
debt  due  to  him.  The  defendants  contended  that 
they  were  agriculturists,  and  could  not  be  sued  in 
the  Court  of  the  Subordinate  Judge  at  Yeola.  The 
suit  came  on  for  trial  in  July  1883,  at  which  date 
Act  XXII  of  1882  had  come  into  force,  which  altered 
the  definition  of  "  agriculturist."  The  Subordinate 
Judge  held  that  the  defendants  were  agriculturists, 
and  that  he  had  no  jurisdiction  to  try  the  suit.  Hia 
decree  was  reversed  by  the  District  Judge,  who  held 
that  the   defendants    earned  their  livelihood  only 
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partially,  and  not  principally,  from  agriculture,  and 
that  the  lower  Court  had  jurisdiction.  The  defend- 
ants appealed  to  the  High  Court,  and  contended 
that  the  definition  of  "  agriculturist  "  to  be  applied 
in  the  case  was  that  contained  in  Act  XXIII  of 
1881,  which  was  in  force  when  the  suit  was  institu- 
ted, and  not  that  in  Act  XXII  of  1882,  which  was  in 
force  at  the  date  of  the  trial.  Held,  that,  having 
regard  to  the  very  special  nature  of  the  legislation 
embodied  in  s.  12  of  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879)  for  the  benefit  of  a  parti- 
cular and  very  limited  class,  it  was  intended  by  the 
Legislature  that  a  person  claiming  the  benefit  of 
that  section  at  the  trial  should  fill  the  character 
of  an  agriculturist  as  then  defined  by  law. 
Shamlal  v.  Hibachand  .    I.  L.  R.  10  Bom.  367 


1. 


,s.  2 — Definition  of  "  agriculturist  " 


— Agriculturist    also    owner     of    the    inam    villages 
and  a  pensioner — Income  from    villages,   owing  to 
mortgage,   together   with    pension   less   than   income 
from  other  sources.     Where  an  owner  of  inam  vil- 
lages, the  revenue  from  which,  together  with  his 
income  from  other  sources  not  agricultural,  was 
greatly  in  excess  of  the  income  he  derived  from  agri- 
culture, mortgaged  the  inam  villages,  and  thereby 
reduced  the  income  actually  received  by  him  from 
non-agricultural  sources  to  less  than  the  income  he 
derived  from  agriculture  :  Held,   that,  although  his 
income  from  the   inam   villages  and  from  other 
sources  not  agricultural  might  together  be  sufficient 
for  his  maintenance,  nevertheless  the  construction 
of  the  definition  of  "  agriculturist  "  given  in  the  Act, 
which  is  quite  independent  of  any  such  question, 
could  not  be  affected  thereby,  and  that  he  must  be 
deemed  to  "  earn  the  means  of  livelihood  "  princi- 
pally from  agriculture,  and  to  be    an  agriculturist 
within  the  meaning  of  Act  XVII  of  1879.     Dwarko- 
JiRAV  Baburav  v.  Balkeishna  Bhalchandra 

I.  li.  R.  19  Bom.  255 

2.  el.  (2)  and  s.  11 — Jurisdic- 
tion— Courts  of  Small  Causes.  The  effect  of  the 
extension  of  s.  11  of  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879),  by  the  first  section  of  it, 
to  all  India  is  simply  to  impose  upon  any  person  in 
any  part  of  India  who  brings  a  suit  of  the  nature 
mentioned  in  the  third  section  against  an  agricul- 
turist or  agriculturists  residing  within  the  districts 
of  Poona,  Satara,  Sholapur,  and  Ahmednagar, 
the  necessity  of  instituting  such  suit,  and  having  it 
tried  in  a  Court  within  the  local  limits  of  whose  juris- 
diction he  or  they  reside.  The  Court  must  neces- 
sarily be  in  some  one  of  the  said  foiu-  districts.  The 
word  "  agriculturist,"  as  defined  in  s.  2,  cl.  (2)  refers 
to  an  agriculturist  residing  within  any  one  of  the  said 
four  districts  only,  and  not  to  one  residing  in  any 
other  district.  On  the  25th  February  1879,  a  suit 
was  filed  for  R85  in  the  Small  Cause  Court  at 
Nadiad,  in  the  district  of  Ahmedabad,  against  two 
defendants,  one  of  whom  was  an  agriculturist 
residing  within  the  local  limits  of  the  Subordinate 
Judge's  Court  at  Umreth,  and  not  within  those  of 
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BE- 


s,  2 — contd. 


the  Small  Cause  Court  at  Nadiad.  The  Judge  was 
of  opinion  that  he  had  no  jurisdiction  to  try  it  under 
the  Dekkhan  Agriculturists'  Relief  Act,  and  referred 
the  case  for  the  opinion  of  the  High  Court.  Held, 
that  the  Act  did  not  affect  the  jurisdiction  of  the 
Small  Cause  Court  in  the  case  of  a  defendant  who 
M^as  an  agriculturist  and  resided  in  a  place  in  the 
district  of  Ahmedabad,  and  not  in  any  one  of  the 
four  districts  mentioned  in  the  Act.  Pueshotam 
Lalchai  v.  Bhavanji  Paetab 

I.  Ii.  R.  4  Bom.  360 


3. 


Time  intervening 


between  application  to  Conciliator  and  grant  of 
certificate — Conciliator's  certificate  when  necessary — 
Limitation.  The  necessity  to  procure  the  Con- 
ciliator's certificate  before  the  entertainment  of  a 
suit  to  which  an  agriculturist  residing  within  any 
local  area  for  which  a  Conciliator  has  been  appointed 
is  a  party  is  not  limited  to  suits  specified  in  s.  3  of  the 
Dekkari  Agriculturists'  Relief  Act,  1879,  but 
extends  to  all  matters  within  the  cognizance  of  a 
Civil  Court.  Held,  that  such  certificate  was  neces- 
sary before  bringing  a  suit  against  an  agriculturist 
to  obtain  a  declaration  that  certain  property  was 
liable  to  be  sold  in  execution.  In  computing  the 
period  of  limitation  for  such  a  suit,  the  time  inter- 
vening between  the  application  to  the  Conciliator 
and  the  grant  of  a  certificate  by  him  must  be 
excluded.     Durgaram  Moniram  v.  Shripati 

I.  L.  R.  8  Bom.  411 

4.    Agriculturist — A 


person  who  is  an  agriculturist  in  1871  hut  is  not  one 
when  the  suit  is  brought  in  1905  cannot  claim  the  bene- 
fit of  the  Act.     In  1871,  the  defendant    executed     a 
mortgage    in    plaintiff's   favom-.     It  was  provided 
that  the  mortgage  was  not  to  be  redeemed  before 
1886.     The  defendant  was  an  agriculturist  at  the 
date  of  the  mortgage  ;  but  he  ^^'as  not  one  when  the 
suit  was  brought.     In  1879,  the  term  '  agriculturist ' 
first  received  a  legal  definition  in  the  Dekkhan 
Agriculturists'    Relief    Act.     In  the   suit   by  \he 
plaintiff  upon  the  mortgage  the  defendant  claimed 
the  benefits  of  the  Act,  on  the  ground  that  his 
liability  under  the  mortgage  was  not  incurred  till 
1886  :  it  was  admitted  that  the  defendant  was  not 
an  agriculturist  at  the  date  of  the  suit.     Held,  that 
the  liability  incurred  by  the  defendant  was  to  pay 
back    the    money    borrowed    by    him ;  and    that 
liability  was  incurred  when  the  money  was  bor- 
rowed in  1871.     Held,  further,  that  in  1871,  the 
defendant,  whatever  may  have  been  his  occupation 
in  fact,  could  not  have  been  an  agriculturist  within 
the    meaning    of    the    Dekkhan      Agriculturists* 
Relief  Act,  which  was  enacted  in  1879.     Held,  also, 
that  the  defendant  was  not  entitled  to  the  benefit 
of    the    Act.    Mahadev    Narayan    v.    Vinayak 
Gangadhab  (1909)      .      I.  L.  R.  33  Bom.  376 

5. - — '*  AgrictUturist  " 

— Interpretation — "  Earns  his  livelihood  " — Source* 
of  income.  In  ascertaining  whether  a  man  who 
has  two  or  more  sources  of  income  of  which  the 
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income  from  agriculture  is  one,  occupies  the  status 
of  at^riculturist  as  defined  in  the  Dekkan  Agricultu- 
rist? Relief  Act  (XVII  of  1879),  the  Court  must  take 
into  account  all  these  sources  and  ascertain  whether 
the  income  derived  from  agriculture  is  larger  or 
smaller  than  the  rest.  All  the  sources  must  be 
taken  to  be  the  means  of  his  livelihootl,  and  if  the 
income  from  agriculture  exceed  the  other  incomes 
he  must  be  deemed  to  be  earning  his  livelihood 
principally  by  agriculture.  Dwarkojirav  Baburav 
V.  Balkrishna  Bhalchandra,  I.  L.  R.  19  Bom.  255, 
explained.     Chunilal  v.  Vinayak  (1909) 

I.  L.  R.  33  Bom.  376 

s.  3 — Land-revenue — Suit  for  land-reve- 
nue not  a  suit  for  rent.  A  suit  for  land-revenue 
does  not  fall  under  s.  3  of  the  Dekkhan  Agricul- 
turists' Relief  Act  (XVIJ  of  1879).  The  liability 
for  land-revenue  does  not  spring  from  a  contractual 
engagement,  and  a  claim  in  respect  thereof  is 
not  one  for  rent  or  damages  within  the  meaning 
of  cl.  (x)  of  s.  3  of  the  Act.  Gdt.am  Jilanbb  v. 
Kashinath  Bapctji  Dani  (1900) 

I.  L.  R.  25  Bom.  244 

s.  3,  cl.  (3)— 


1. 


See   Pleader — -Authority        to      bin^t) 
Client        .        I.  L.  R.  11  Bora.  591 

See  Valuation  op  Suit — Suits — Redemp- 
tion, Suit  for  I.  L.  R.  11  Bom  591 
'       I.  L.  R.  13  Bom.  483 

cl.  (w) — Application'  of]  Act    to 


non-agrio^dtural    classes — Special    Judge,    revisional 

jurisdiction  of.     The  Dekk!\an  A'Tricultiirists'  Relief 

Act  (XVII  of  1879)  is  not  limited  in  its  application 

to  agriculturists  only,   but  applies  to    all    classes 

under    certain    conditions.      The   plaintiff  sued  to 

recover  R50  as  money  spent  by  him   on   account 

of  the  defendant.     The  suit  was  filed  in  the   Court 

of    the  first  class    Subordinate   Judge  at   Satara, 

where    both    parties    reside  1.      The    Subordinate 

Julge  pxssed  a  decree  in  plaintiff's  favour.     The 

Special  Judge,  in  revision,  reversed  this  decree,  and 

dismissed  the  suit.     The  plaintiff  thereupon  applied 

to  the  High  Court  under  s.  622  of  the  Code  of  Civil 

Procedure  (Act  XIV^  of  1882),  urging  that,  as  neither 

party  to  the  suit  was  an  agriculturist,  the  Special 

Judge  had  no  revisional  jiu-isdiction  in  the  matter. 

Held,  that  the  Special  Judge  had  such  jurisdiction, 

the  suit  being  one  falling  within  cl.  {w)  of  s.  3  of  the 

Dekkan  Agriculturists'  Relief  Act.     Ganesh  Krish- 

NAJi  V.  Krishnaji      .        I.  L.  R.  14  Bom.  387 

2.  Accounts — Duty  of 

Court  to  take  accounts  in  mode  directed  by  Act.  It 
being  obligatory  upon  the  Clourt  to  take  accounts  in 
the  mode  directed  in  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879),  which  requires  annual 
rests,  and  that  not  having  been  done,  the  decree  was 
reversed  by  the  High  Court  on  appeal,  and  the 
case  sent  back  to  the  lower  Court  to  take  accounts 
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according  to  the  Act.  Hanmant  Ramchandra 
V.  Babaji  Abaji  Deshpande 

I.  L.  R.  16  Bom.  172 

3.  cl.    (x) — Suit     to     recover    rent 

— Question  of  tiUe  incidentally  decided — Analogy 
with  the  decisions  under  the  Small  Cause  Courts  Acts 
— Appeal  to  the  District  Court — Revision  by  the 
Special  Judge — Subordinate  Judge,  jurisdiction  of. 
In  a  suit  to  recover  a  sum  of  R30  as  rent  under  s.  3 
(3),  cl.  (z),  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879),  a  second  class  Subordinate  Judge 
incidentally  determined  the  question  of  the  plaintiff's 
title  to  the  land  for  which  the  rent  was  claimed. 
The  point  then  arose  as  to  whether  the  decision  of 
the  suit  by  the  Subordinate  Judge  could  be  appealed 
against,  or  Avhether  it  was  open  to  revision  by  the 
Special  Judge  under  s.  50  of  the  Act.  Held,  that, 
although  a  question  of  title  was  incidentally  raised 
and  decided  in  the  case,  still  by  analogy  with  the 
decisions  under  the  several  Small  Cause  Courts  Acts, 
the  suit,  as  brought,  was  one  properly  falling  under 
cl.  (x)  of  s.  3  (3)  of  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879),  and  that  no  appeal  lay 
to  the  District  Court  from  the  decree  of  the  Subor- 
dinate Judge  who  decided  the  suit.  Shidu  v. 
Ganesh   Narayan  .         .  I.  L.  R.  16  Bom  128 

4. els.  (x)  and  (z) — Suit  to  redeem  a 

chattel  pleiged — Moveable  property,  redemption  of — 
Appeal-— Subordinate  Judge,  jurisdiction  of.  A  suit 
for  the  redemption  of  a  chattel  is  one  falling  under 
cl.  (x)  of  s.  3  of  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879).  In  districts  in  which  the  Act 
is  in  force  this  clause  is  applicable  to  cases  in  which 
neither  party  is  an  agriculturist.  The  word 
'*  mortgaged  "  in  cl.  (z)  of  s.  3  of  the  Act  applies 
only  to  immoveable  property.  A  suit  was  brought 
to  redeem  an  ornament  pie  iged  for  a  sum  below 
R500.  The  suit  was  filed  in  the  (3ourt  of  the  first 
class  Subordinate  Judge  at  Satara,  where  Act  XVII 
of  1879  is  in  force.  The  Subordinate  Judge  passed 
a  decree  for  redemption  of  the  pledge.  Held,  that, 
though  neither  of  the  parties  was  an  agriculturist, 
the  case  fell  under  Ch.  II  of  the  Act,  and  no  appeal 
lay  against  the  decree  of  the  Subordinate  Judge. 
Held,  further,  that  the  Special  Judge  had  revisional 
jurisdiction  in  the  matter.  Kashiram  Mulchand 
V.  Hiranand  Suratram     .  I.  L.  R.  15  Bom.  30 

5.  -  -  . .  Plaintiff— Mort- 
gagor— Assignee.  The  provision  in  s.  3,  cl.  (2),  of 
Act  XVII  of  1879  is  not  limited  to  an  agriculturist 
who  is  himself  the  original  mortgagor ;  so  that» 
where  the  plaintiff,  though  an  assignee,  is  an 
agriculturist,  he  is  entitled  to  the  benefit  of  ss.  12, 
13,  and  14  of  the  Act.  Annaji  Wagh  v.  Bapuchand 
Jethiram      .         .         .     L  L.  R.  7  Bom.  520 

6. Redemption,     suit 

for — Possession  of  a  defendant  not  as  a  mortgagee — 
Suit  in  ejectment — Appeal — Jurisdiction  of  the 
District  Court.  In  a  redemption  suit  governed 
by  the  provisions  of  Ch.  II  of  the  Dekkhan  Agri- 
culturists' Relief  Act  (XVII  of  1879),  one  of  the 
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defendants  being  sued  merely  as  a  person  in  posses- 
sion :  Held,  that  the  suit  as  against  that  defend- 
ant was  one  in  ejectment.  A  suit  in  ejectment 
is  not  governed  by  cl.  (3),  s.  3  of  the  Dekkhan  Agri- 
culturists' Relief  Act,  and  an  appeal  against  the 
decree  in  such  suit  lies  to  the  District  Court.  Sa- 
KHARAM  V.  Shrihati     .       I.  L.  B.  16  Bom.  183 

ss.  3,  15A— 

See  Mortgage — Construction. 

I.  L.  B.  26  Bom.  252 

s.  4 — Jurisdiction     of     second      class 


Subordinate  Judge — -Transfer  of  case — Institution 
f  suit — Civil  Procedure  Code,  1882,  s.  48 — Present- 
ution  of  plaint.  The  plaintiff  sued  to  establish  his 
title  to,  and  recover,  a  moiety  of  a  cash  allowance 
payable  to  him  from  the  Mamlatdar's  treasury  at 
Satara.  The  claim  was  valued  at  R455-4.  The 
plaint  was  filed  in  the  Court  of  the  first  class  Subor- 
dinate Judge  at  Satara,  who  transferred  the  case 
for  trial  to  the  Joint  Subordinate  Judge  of  the 
second  class.  The  Utter  Judge  dismissed  the  suit 
on  the  merits,  holding  that  the  plaintiff  had  no 
right  to  the  moiety  of  the  allowance  which  he 
sought  to  recover.  This  decision  was  reversed 
on  appeal  by  the  Assistant  Judge  on  the  ground 
that  the  Joint  Subordinate  Judge  of  the  second 
class  had  no  jurisdiction  to  hear  the  suit  under  s.  4 
of  the  Dekkhan  Agriculturists'  Relief  Act  (XVII  of 
1879).  Held,  that  the  requirements  of  s.  4  of  Act 
XVII  of  1879  were  sufficiently  complied  with  by 
the  suit  having  been  filed  in  the  Court  of  the 
Subordinate  Judge  of  the  first  class.  He  was 
competent  under  s.  23  of  Act  XJV  of  1869  to 
transfer  the  suit  to  the  Joint  Subordinate  Judge 
of  the  second  class,  who  was  deputed  to  assist  him. 
Manaji  Bahirji  v.  Narayanrao  Madhavrao 

I.  L.  B.  19  Bom.  46 
s.  7. 

See  Witness — Civil   Cases — Summoning 
AND  Attendance  of  Witnesses. 

I.  L.  B.  5  Bom.  184 

Defendant     summoned 

for  examination — Payment  of  hatta.  It  is  not  neces- 
sary to  pay  hatta  to  any  agriculturist  defendant 
summoned  to  be  examined  under  s.  7  of  the  Dek- 
khan Agriculturists'  Relief  Act  (XVII  of  1879). 
The  hatta  is  not  payable  by  the  plaintiff  and  the 
suit  is  not  liable  to  be  dismissed  on  failure  to  pay 
it.     Gangashankar  v.    Badhur  Madhbhai  (1908) 

I.  L.  B.  33  Bom.  249 

s.  11. 

See  Plaint — Return  of  Plaint. 

I.  L.  B.  23  Bom.  679 

Agriculturist.    The 


1. 


Dekkhan  Agriculturists'  Relief  Act  (XVII  of  1879)  is 
not  limited  in  its  application  to  suits  for  sums  not 
exceeding  R500.  The  effect  of  the  reference,  in 
s.  11  of  the  Dekkhan  Agriculturists'  Relief  Act,  to 
cl.  {w)  of  s.  2  is  to  make  all  suits  of  the  kinds  therein 
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described,  when  brought  against  an  agriculturist, 
cognizable  by  the  local  Courts,  and  by  them  only. 
S.  11  extends  to  the  whole  of  British  India  as  to 
suits  brought  against  agriculturists  of  the  descrip- 
tion given  in  s.  2.  In  a  suit  against  defendants, 
who  were  residents  at  Sholapur,  for  R  1,947,  the 
price  of  goods  sold  and  delivered,  the  defendants 
moved  for  a  postponement  of  the  hearing  in  order 
that  a  commission  might  issue  to  take  evidence  at 
Sholapur,  alleging  that  by  the  evidence  thus 
obtained  they  would  be  proved  to  be  agriculturists 
within  the  meaning  of  the  Dekkhan  Agriculturists* 
Relief  Act,  and  consequently  under  s.  11  could  only 
be  sued  at  Sholapur.  The  Court  granted  the  commis- 
sion, holding  that,  if  the  defendants  established  that 
they  were  ho7id  fide  agriculturists,  they  were  exempt 
from  the  jurisdiction  of  the  High  Court.  A  man 
must  have  gained  his  livelihood  by  farming,  for  at 
least  one  full  agricultural  season,  to  have  acquired 
the  condition  of  an  agriculturist  under  the  Act. 
Tulsidas  Dhunji  v.  '\''irbasapa 

I.  L.  B.  4  Bom.  624 


2. 


ss.   11,  12 — Suits  instituted  after 
The  provisions  of  ss.  11  and  12 
Relief    Act   (XVII 


November   1897 

of  the  Dekkhan  Agriculturists' 

of  1879)  are  applicable  only  to  suits  instituted  upon 

and  after    the   1st    November   1879.     Suryaji  v. 

TuKARAM        .         .  I.  li.  B.  4  Bom.  358 


1. 


s.  12— Act  XXIII  of  1881,  8.  4 


— Act  XXII  of  1882,  8.  3 — Definition  of  "  agricul- 
turist " — Change  in  the  definition — Effect  of  a 
change  of  status  on  the  rights  of  parties  to  litiga- 
tion— Effect  of  change  of  law.  A  change  in  the 
law  does  not  generdlly  affect  any  proceeding  begun 
when  it  comes  into  force.  But  a  change  of  status 
or  legal  capacity  general  h''  operates  at  once  to 
extinguish,  diminish,  or  vary  the  extent  to  which 
a  party  may  claim  the  aid  or  protection  of  a  Court. 
The  plaintiff,  Avho  was  earning  his  livelihood 
partially  by  agriculture  within  the  districts  to  which 
the  Dekkhan  Agriculturists'  Relief  Act  (XVII  of 
1879)  applied,  brought  a  suit  for  redemption.  At 
the  time  of  the  institution  of  the  suit  he  was  an 
agriculturist  as  defined  by  s.  4  of  Act  XXIII  of  1881. 
During  the  pendency  of  the  suit  the  definition  of 
agricultm'ist  was  changed  by  s.  3  of  Act  XXII  of 
1882.  Held,  that,  if  the  plaintiff  was  not  an  agricul- 
turist within  the  meaning  of  Act  XXII  of  1882 
at  the  time  of  adjudication,  he  had  no  right  to 
redeem  on  the  special  terms  of  s.  12  of  Act  XVII 
of  1879,  as  he  had  lost,  pendente  lite,  the  specific 
personal  character  on  which  the  right  depended. 
Shamlal  v.  Hirachand,  I.  L.'  R.  10  Bom.  367, 
followed.   Padgaya  Somshetti  v.   Baji   Babaji 

I.  Ii.  B.  11  Bom.  489 


2. 


Mortgagee     over- 


paid— Decree — Suit  for  account  and  redemption.  In 
a  suit  for  account  and  redemption,  if  the  mortgagee, 
on  taking  the  accounts,  is  found  to  have  been  over- 
paid, the  general  practice  is  to  order  the  payment  by 
him  of  the  balance  due  to  the  mortgagor,  with 
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interest  from  the  date  of  the  institution  of  the  suit. 
The  application  of  the  above  rule,  however,  in 
redemption  suits  instituted  under  the  Dekkhan 
Agriculturists'  Relief  Act  (XVII  of  1879),  in  cases 
where  the  terms  of  the  mortgage  contract  between 
the  parties  are  set  aside  for  the  purpose  of  taking 
the  account  under  the  provisions  of  s.  13  of  the  Act, 
would  not  only  lead  to  the  redemption  of  the 
mortgaged  property,  contrary  to  the  terms  and 
conditions  of  the  contract,  but  would  in  many  cases 
oblige  the  mortgagee  to  refund  the  money  which 
rightly  came  into  his  hands  under  the  contract. 
The  plaintiff,  an  agriculturist,  sued  (as  mortgagor) 
for  account  and  redemption  of  the  mortgaged 
property  under  the  Dekkhan  Agriculturists'  Relief 
Act.  The  defendant  pleaded  that  by  the  terms  of 
mortgage- bond  he  was  not  bound  to  account,  and 
that  s.  12  of  the  Act  did  not  apph'.  The  Subordi- 
nate Judge  overruled  the  objection,  and  on  taking 
the  account  found  a  balance  due  from  the  defendant 
to  the  plaintiff.  He  accordingly  made  a  decree  in 
favour  of  the  plaintiff  for  the  land  and  the  amount. 
The  District  Judge  confirmed  the  decree  of  the  first 
Court.  Held,  that  the  decree  of  the  lower  Court 
must  be  varied  by  omitting  the  direction  ordering 
the  defendant  to  pay  the  balance  to  the  plaintiff. 
Janoji  v.  Janoji     .         .    I.  L.  B.  7  Bom.  185 


3.  ^ 


-  ss.   12,    13 — Mortgage — Agricul- 


turist mortgagor — Suit  for  account  and  redeni'ption 
before  the  time  fixed  for  'payment.  Under  the 
Dekkhan  Agriculturists'  Relief  Act  (XVII  of  1879), 
an  agriculturist  mortgagor  may  sue  for  an  account 
and  possession  of  mortgaged  property  before  the 
time  fixed  in  the  mortgage  deed  for  the  payment 
of  the  mortgage-debt,  on  the  ground  that  the  debt 
has  been  satisfied.  The  rule  of  law  that  the  right 
to  redeem  is  co-extensive  with  the  right  to  fore- 
closure, and  is  consequently  postponed  until  the 
time  fixed  for  the  payment  of  the  mortgage-debt, 
does  not  apply  to  cases  falling  under  that  Act. 
Babaji  v.  Vithu     .         .      I.  Lr.  B.  6  Bom.  734 

4. Usufructuary  mort- 
gage— Redemption — Payment  of  the  amount  found  due 
on  taking  accounts.  S.  13  of  the  Dekkhan  Agricul- 
turists' Relief  Act  (XVII  of  1879)  is  imperative  and 
the  amount  due  in  a  suit  for  redemption  of  a 
usufructuary  mortgage  in  which  the  provisions  of 
s.  12  of  the  Act  have  been  complied  with  is  the 
amount  which  is  found  to  be  due  upon  taking 
accounts  in  the  manner  provided  by  s.  13.  Dada- 
BHAi  V.  Dadabhai  (1908)    I.  L.  B.  32  Bom.  516 

5.  ; 88.12, 13  and  71 A — Applicalion 

of  the  sections  to  a  suit  instituted  before  the  Act  came 
into  force  in  a  particular  district — Retrospective  effect 
— Taking  an  account  between  parties.  Ss.  13  and 
71A  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879)  have  no  retrospective  effect.  S.  12 
of  the  Act  is  retrospective  only  so  far  as  it  regu- 
lates procedure.  That  part  of  the  section  which 
relates  to  taking  an  account    between  the  parties 
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is    not     retrospective.     Fatma    Bibi   v.    Ganesh 
(1907)  .         .         .         .     I.  L.  B.  31  Bom.  630 

6. 88.    12,    15— Suit    on     bond  the 

execution  of  which  is  admitted — Consideration — 
Burden  of  proof — Practice — Procedure.  In  cases 
to  which  the  Dekkhan  Agricultiu-ists'  Relief  Act 
(XVII  of  1879)  applies,  where  a  suit  is  brought  upon 
a  bond  the  execution  of  which  is  admitted  by  the 
defendant,  no  strict  rule  can  be  laid  down  as  to  the 
party  upon  whom  the  burden  of  proof  rests.  If  the 
parties  adduce  no  evidence,  the  Court  must  be  con- 
tent with  the  evidence  of  the  parties  themselves,  and 
endeavour,  in  the  language  of  s.  15  of  the  Act, 
to  "  satisfy  itself."  If  it  cannot  "  satisfy  itself  as  to 
the  amount  which  should  be  allowed  on  account  of 
principal  or  interest,  or  both,"  it  may,  under  that 
section,  direct,  of  it«  own  motion,  that  such  amount 
be  ascertained  by  arbitration.  Although  proviso  2 
of  s.  92,  and  s.  102  of  the  Evidence  Act  I  of  1872, 
which  corresix)nd  with  cl.  1  of  Regulation  V  of  1827, 
have  not  been  repealed,  the  intention  of  the  LegivS- 
lature  in  enacting  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879)  clearly  was  to  relieve 
the  debtor  from  the  necessity  of  proving  failure  of 
consideration,  although  admitted  in  the  bond  on 
which  he  is  sued,  and  the  execution  of  which  h» 
admits.     Maloji  Santoji  v.  Vithu  Hari 

L  L.  B.  9  Bom.  520 

B.  13. 

Mortoaoe — Accounts. 

I.  L.  B.  14  Bom.  19 


See 


1.  Contract,   effect  of 

adjudication  on,  by  Court — Merger  of  contract  in 
decree — Revision  of  decree — Opening  of  account. 
Where  a  contract  has  been  made  the  subject  of 
adjudication  by  the  Civil  Court,  and  a  decree  haa 
been  passed,  the  contract  is  thereupon  merged  in 
the  decree  and  3.  13  of  Act  XVII  of  1879  furnishes 
no  warrant  for  the  revision  of  the  decree  and  opening 
of  the  account  between  the  agriculturist  debtor  and 
his  creditors  from  the  commencement  of  the  transac- 
tion, since  a  decree,  though  based  upon  a  contract 
and  giving  effect  to  it  in  a  particular  way,  is  yet  a 
very  different  thing  from  the  contract,  and  in  case  of 
revision  entirely  different  principles  apply  to  the  two 
cases.     Tatya  Vithoji  v.  Bapu  Balaji 

I.  L.  B.  7  Bom.  330 


2. 


els.  (b)  and  (d),  and  8.  16- 


Suit  for  redemption — Account — Principal  debt  how 
ascertained — Reference  to  arbitration.  In  a  redemp- 
tion suit  under  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879)  the  Court  should,  in  taking  an 
account,  form  its  o^vn  opinion  on  the  subject.  As 
the  law  stands,  a  mere  guess  as  to  the  sum  of 
money  actually  advanced  cannot  bo  made  ia 
favour  either  of  one  side  or  the  other.  If  there 
are  no  materials  from  which  the  Court  can 
satisfy  itself  as  to  the  amount  which  should  be 
allowed  on  account  of  principal,   whether  under 
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cl.  [h)  or  cl.  {d)  of  s.  13  of  the  Act,  it  is  open  to  it 
to  have  recourse  to  arbitration  under  the  provisions 
of  s.  15.  Mahadu  v.  Rajaram,  P.  J.  (1887)  216, 
considered.  Malaji  v.  Vithu,  I.  L.  R.  9  Bom.  520, 
referred   to.     Dhondi  v.   Lakshman 

I.  Ii.  E.  19  Bom.  553 

1. s.       15B — Mortgage — Conditional 

sale — Foreclosure — Instalments.  The  applicant,  an 
agriculturist  mortgagor,  sued  the  defendant,  the 
mortgagee,  for  redemption  on  the  terms  provided  by 
the  Dekkhan  Agriculturists'  Relief  Act,  1879.  The 
account  was  made  up,  and  the  mortgagor  was  direct- 
ed to  pay  the  sum  found  to  be  due  within  six 
months,  or  to  be  for  ever  foreclosed.  He  failed  to 
pay  within  the  time  fixed,  and  afterwards  applied 
under  s.  15B  of  the  Act,  as  amended  by  Act  XXII  of 
1882,  to  be  allowed  to  pay  the  amount  of  the  decree 
by  instalments.  Held,  that  the  order  asked  for 
could  not  be  made.  An  order  for  foreclosure,  when 
the  time  appointed  by  the  order  has  expired,  itself 
operates  to  transfer  the  ownership  ;  and  the  owner- 
ehip,  having  once  passed  to  the  mortgagee,  cannot 
be  taken  away  from  him  by  a  subsequent  order  not 
founded  on  any  new  transaction  of  the  parties, 
except  on  some  special  ground,  such  as  fraud  or 
inevitable  accident.  Ladu  Chimaji  v.  Babaji 
Khanduji     .         .         .       I.  L.  R.  7  Bom.  532 


2. 


Decree  for  redemp- 


tion— Order  for  the  payment  of  money  within  a  certain 
period — Application  after  expiry  of  such  period 
for  payment  by  instalments — Alteration  of  decree. 
In  a  redemption  suit  under  the  Dekkhan  Agricultur- 
ists' Relief  Act  (Act  XVII  of  1879),  the  Court 
having  passed  a  decree  for  the  paj^ment  of  the 
mortgage  amount  within  certain  period,  and  the 
decree  being  confirmed  in  second  appeal,  the  mort- 
gagor, after  the  expiration  of  the  time  for  redemp 
tion  specified  in  the  decree,  applied  to  the  High 
Court  for  an  order  for  the  payment  of  the  amount 
by  instalments  under  s.  15B  of  the  Dekkhan 
Agriculturists'  Relief  Act.  Held,  that  such  an 
order  could  only  be  made  in  the  course  of  the 
proceedings  under  the  decree,  that  is,  by  the 
Court  which  carries  out  the  decree.  Golabpuri  v. 
Pandurang,  P.  J.  {1886)  142,  referred  to.     Bhagi- 

BATHIBAI  V.  HakI    RaVJI   ChIPT.UNKAR 

I.  Ii.  R.  19  Bom.  318 


3. 


Sub -8.  (-?) — Suit    on  mortgage — 


Decree — Payment  of  interest  not  compulsory- 
Discretion  in  Court.  The  terms  of  sub-s.  {1)  of 
s.  15B  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879)  do  not  make  it  compulsoi-y  on  the 
Court  to  award  interest.  There  is  a  discretion  in 
the  Court  as  to  whether  or  not  interest  should  be 
allowed.     Nathtj  Laxman  v.  Vazir  (1907) 

I.  L.  R.  31  Bom.  450 


4. 


Extension  of  the 


Act  to  the  district — Decree   on   mortgage   for  sale — 
Order  for  sale  in  execution — Application  for    pay. 
merit  by  instalments — Decree  nisi — Decree  absolute. 


DEKKHAN      AGRICULTURISTS' 
IiIEP  ACTS-cowf^. 

s.  WB—cmld, 


RE- 


In  execution  of  a  decree  for  the  sale  of  mortgaged 
property  a*- portion  of  the  property  was  sold  and 
the  rest  was  ordered  to  be  sold  by  the  Collector 
to  whom  the  decree  was  transferred  for  execution. 
In  the  meanwhile  the  Dekkhan  Agriculturists' 
Relief  Act  (Act  XVII  of  1879)  having  been 
made  applicable  to  the  district,  the  mortgagor 
applied  to  the  Court  for  payment  by  instalments 
under  s.  15  (&)  of  the  Act.  The  application  was 
refused  by  the  Court  on  the  ground  that  the 
decree  having  been  transferred  to  the  Collector,  it 
had  no  power  to  grant  instalments.  Held,  on 
appeal  by  the  mortgagor,  reversing  the  order  of 
the  lower  Court,  that  payment  by  instalments 
could  be  decreed.  The  application  for  payment 
by  instalments  having  been  made  within  one 
month  from  the  time  the  Dekkhan  Agriculturists' 
Relief  Act  (Act  XVII  of  1879)  was  made  applicable, 
no  question  of  limitation  arose.  Per  Russell, 
Acting  C.  J. — The  term  '  decree  '  in  s.  15  (6)  of  the 
Dekkhan  Agriculturists'  Relief  Act  (Act  XVII  of 
1879)  refers  to  '  decree  nisi '  as  well  as  to  '  decree 
absolute.'  Per  Beaman,  J. — There  is  a  perceptible 
difference  between  the  case  of  a  '  decree  absolute* 
for  sale  and  for  foreclosure.  Theoretically  the  latter 
leaves  nothing  more  to  be  done ;  there  is  nothing 
left  to  be  paid  by  any  one,  no  further  step  to  be 
taken  by  the  creditor  or  the  Court.  All  is  over. 
But  that  is  not  so  when  a  decree  for  sale  is  made 
absolute.  The  amount  for  which  the  decree  was 
passed  is  still  payable,  and  though,  strictly  speaking, 
it  may  not  be  payable  by  the  "  mortgagor,"  it  is 
payable  out  of  what,  but  for  the  decree  absolute, 
would  be  still  his  property.  Mancheeji  v.  Thakor- 
DAS  (1906)       .         .     "^   .  I.  L.  R.  31  Bom.  120 

5. Decree  on  mortgage 


— Direction  to  pay  interest — Application  to  cancel 
direction.  A  decree  on  a  mortgage  was  passed  by 
the  first  class  Subordinate  Judge  of  Thana.  The 
decree  contained  a  direction  for  the  payment  of 
interest.  After  the  decree  was  passed  the  Dekkhan 
Agriculturists'  Relief  Act  (XVII  of  1879)  was  made 
applicable  to  the  Thana  District.  Subsequently  in 
an  execution  proceeding  under  the  decree  the  judg- 
ment-debtor, who  was  found  to  be  an  agriculturist, 
contended  that  the  direction  for  the  payment  of 
interest  in  the  decree  should  be  cancelled  under  the 
provisions  of  the  Dekkhan  Agricultvurists'  Relief  Act 
(XVII  of  1879),  s.  15B.  Held,  that  s.  15B  does  not 
empower  the  Court  to  cancel  a  direction  for  payment 
of  interest  contained  in  a  decree.  The  interest  is  as 
much  payable  under  the  decree  as  the  principal,  and 
the  section  does  not  say  that  the  Court  may  direct 
that  any  amount  payable  under  the  decree  shall  not 
be  payable ;  it  merely  empowers  the  Court  to 
modify  in  the  particular  manner  there  described  the 
terms  of  the  payment.  Gokaldas  v.  Govind 
(1907)     .         .         .         .     I.  L.  R.  32  Bom.  98 

e. s.  15B,  els.  (1)  and  (2)— Decree  of 

mortgage — Payment  by  instalment — Sale  on  defavU 
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in  payment  of  an  instalment — Application  to  make 
the  decree  absolute — Extension  of  the  provisions  of 
the  Dekkhan  Agriculturists^  Relief  Act  {XVII  of 
1879)  to  the  District — Application  for  payment 
hy  instalments.  The  Court  of  the  first  class  Subor- 
dinate Judge  of  Dharwar  passed  a  decree  on  a  mort- 
gage, which  directed  payment  of  the  debt  by  instal- 
ments, and  on  default  of  the  payment  of  one  instal- 
ment the  debt  to  be  recovered  by  the  sale  of  the 
mortgaged  property.  The  judgment- debtor  having 
failed  to  pay  an  instalment  the  decree-holder  applied 
for  the  decree  to  be  made  absolute.  In  the  mean- 
while the  provisions  of  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879)  were  extended  to  the 
Dharwar  District  and  the  judgment-debtor  having 
thereupon  applied  for  instalments  under  s.  15B  of 
the  Act :  Hdd,  that  there  is  nothing  in  s.  15B  of 
the  Dekkhan  Agriculturists'  Relief  Act  (XVII  of 
1879)  to  warrant  the  view  that  the  legislature 
intended  that  when  a  decree  allowing  instal- 
ments had  already  been  obtained,  the  whole 
matter  should  be  re-considered  afresh  in  execution 
with  a  view  to  substitute  some  new  scheme  of 
instalments.  Held,  further,  that  the  second  clause 
of  s.  15B  refers  only  to  those  cases  where  direc- 
tions for  payment  have  already  been  giyen  under 
the  first  clause  of  that  section.  Shankar 
Shamrao  v.  Shankargaudaya  (1908) 

I.  L.  B.  32  Bom.  445 


1. 


s.  15D — Act  as  amended  hy    Act 


XXII  of  1882,  8.  6 — Several  mortgage  bonds  — 
Suit  for  account — Jurisdiction  of  Subordinate 
Judge.  A  suit  brought  under  s.  16D  of  the  Dek- 
khan Agricultmists'  Relief  Act  (XVII  of  1879  and 
XXII  of  1882)  must  include  all  the  mortgages 
affecting  the  land.  If  the  total  amount  of  the 
debt  exceeds  R500,  the  case  does  not  fall  under 
Ch.  II  of  the  Act;  If  it  exceeds  R6,000,  the  first 
class  Subordinate  Judge  alone  has  jurisdiction 
(see  s.  24  of  Act  XIV  of   1869).     Babaji   v.   HAia 

I.  L.  B.  16  Bom.  351 


2. 


Dekkhan     Agri- 


culturists' Relief  Amendment  Act  {XXII  of  1882) — 
Suit  for  account — Subsequ£ni  suit  for  redemption — 
Civil  Procedure  Code,  1882,  s.  43.  Under  s. 
15D  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  ,  1879)  as  amended  by  Act  XXII  of 
1882,  an  agriculturist  mortgagor  can  sue  for  an 
account  upon  a  mortgage,  without  at  the  same 
time  asking  for  redemption.  Such  a  suit  Tvill  not 
bar  a  subsequent  suit  for  redemption.  The  section 
was  expressly  intended  to  remove  the  bar  created 
by  8.  43  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882).     Laluchand  r.  Girjappa 

I.  L.  B.  20  Bom.  469 

B,  16 — Mortgage — Suit  by  a  mortgagor 

for  account  only — Execution  of  a  money-decree 
obtained  by  mortgagee.  Under  the  Dekkhan  Agri- 
•culturists'  Relief    Act,    XVII  of    1879,  s.  16,  an 
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BE- 


agriculturist  mortgagor  has  no  right  to  sue  his 
mortgagee  in  a  mere  action  for  account.  Hari  v. 
Lakshman  .  I.  L.  B.  5  Bom,  614 


1. 


8.  20  —Mortgage      decree — 


- — Decree  in  suit  on  mortgage — Payment  by  instal- 
ments— Civil  Procedure  Code  {Act  X  of  1877),  s.  210. 
The  words  "  decree  passed  against  an  agriculturist  '* 
in  s.  20  of  the  Dekkhan  Agriculturists'  Relief  Act, 
XVII  of  1879,  mean  a  decree  passed  against  an 
agriculturist  personally,  and  do  not  include  a  decree 
for  the  recoverj'^  of  money  by  the  sale  of  mortgaged 
property.  The  effect  of  that  section  must  be  taken 
to  be  an  enlargement  of  the  indulgence  granted  by 
s.  210  of  the  Civil  Procedure  Code  (Act  X  of  1877), 
but  only  in  those  cases  to  which  the  Utter  section 
applies.  By  s.  210  of  the  Civil  Procedure  Code,  the 
Court  may,  after  the  passing  of  a  decree  in  money- 
suits,  order  the  amount  to  be  j^aid  by  instalments, 
provided  the  decree-holder  consents.  By  s.  20  of 
Act  XVII  of  1879  the  Court  may  make  the  same 
order  in  similar  suits,  without  the  consent  of  the 
decree-holder.  In  the  case  of  a  debt  secured  by  a 
mortgage  tlie  agriculturists'  remedy  lies  in  a  suit, 
not  for  an  account,  but  for  redemption ;  and  the 
only  decree  which  can  be  made  in  such  a  suit,  in  the 
absence  of  any  special  provision  in  the  Act,  is  the 
ordinary  decree  for  payment  of  the  whole  amount 
within  six  months,  or,  in  default,  for  foreclosure. 
Hurdeo  Das  v.  Hulcim  Sing,  I.  L.  R.  2  All  320, 
approved.  Shankarapa  Dargo  Patel  v.  Danapa 
Virantapa  .         I.  L.  B.  5  Bom.  604 

2.  ~  -  Act     XXII       of 

1882,  s.  15 B — Payment  of  decree  by  instalmerda — 
Default— Whole  sum  pnyMe  on  default — No  second 
order  for  instalments — Acquiescence — Effeci  of  taking 
out  of  Court  irustalments  paid  in  under  second  order. 
S.  16B  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XXII  of  1882)  allows  the  Court  to  order  jmyment 
of  a  decree  b}'  instalments  either  in  its  decree 
or  in  the  course  of  the  execution.  But  it  does 
not  authorize  a  variation  of  any  order  once  so 
made.  Nor  does  s.  20  of  Act  XVII  of  1879  au- 
thorize  a  series  of  instalment  orders,  each  one  vary- 
ing from  the  preceding.  A  decree  was  made  pay- 
able by  instalments,  with  a  proviso  that  in  default 
of  payment  of  any  one  instalment,  the  whole 
amount  remaining  due  should  be  recoverable  at 
once.  The  judgment-debtor  made  default.  There  - 
upon  the  decree-holder  sought  to  recover  the  whole 
amount  of  the  decree.  The  judgment-debtor  then 
applied  for  a  fresh  order  for  payment  by  instal- 
ments. The  Court  of  first  instance  refused  but 
the  Subordinate  Judge  on  appeal  granted  the 
application.  The  judgment-debtor  paid  into  Court 
the  amount  of  instalments  which  had  become  due 
under  the  second  order.  The  decree-holder  took 
out  the  money  so  paid  in.  Held,  that  the  Subor- 
dinate Judge  on  appeal  had  no  power  to  make  a 
fresh  order  for  payment  by  instalments  varying 
the  original  order.     Held,  also,  that  the  judgment- 
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creditor,  by  taking  out  the  money  paid  into  Court 
by  the  judgment-debtor  as  instalments  due  under 
the  second  order  for  instalments,  did  not  bind 
himself  to  abide  by  that  order.  Balkeishna 
Indrabhan  v.  Abaji  bin  Bahieji  More 

I.  L.  R.  12  Bom.  326 

3.  — , Civil     Procedure 

Code  (Act  XIV  of  1882),  s.  13 — Suit  on  a  promissory 
note — l6sueasto  'payment  hy  instalments — Finding 
in  the  negative — Extension  of  the  Dekkhan  Agri- 
culturists' Belief  Act  (XVII  of  1879)  to  the  District — 
Application  for  instalments — Res  judicata.  In 
a  suit  instituted  in  the  Court  of  the  first  class 
Subordinate  Judge  of  Ahmedabad  on  a  promissory 
note  an  issue  was  raised  as  to  whether  the  amount 
sued  for  should  be  made  payable  by  instalments  and 
the  finding  was  in  the  negative.  The  suit  was  de- 
creed on  ^the  21st  July  1905.  The  Dekkhan 
Agriculturists'  Relief  Act  (XVII  of  1879)  was 
extended  to  the  Ahmedabad  District  on  the  15th 
August  1905.  Thereupon  the  defendant  having 
applied  for  payment  by  instalments,  the  application 
was  dismissed  on  the  ground  that  the  question  of 
instalments  was  res  judicata.  Held,  that  s.  Iv?  of 
the  Civil  Procediu-e  Code  (Act  XIV  of  1882)  was 
not  applicable.  S.  20  of  the  Dekkhan  Agricultur- 
ists' Relief  Act  (XVII  of  1879)  contemplates  that 
even  when  a  decree  has  been  passed,  which  does 
not  allow  of  instalments,  the  Court  should  have 
power  to  allow  instalments  in  execution.  Bai 
DiWALi  V.  Patel  Gibdhar  (1908) 

I.  Ii.  R.  32  Bom.  391 


ss.      21    and     22 — Attachment 


%n 


execution  prior  to  the  Act  coming  into  operation — 
Bight  of  holder  of  decree  thtained  prior  to  Act. 
Neither  s.  21  nor  s.  22  of  the  Dekkhan  Agriculturists' 
Relief  Act,  1879,  applies  to  a  decree  made  pre- 
viously to  the  1st  day  of  November  1879,  the  day 
on  which  the  Act  came  into  force ;  and  the  holder 
of  such  a  decree  may  arrest  or  imprison  his  agri- 
culturist judgment-debtor,  as  well  as  attach  and 
sell  his  immoveable  property  not  specifically  mort- 
gaged.     DiPCHAND    V.    GOKALDAS. 

I.  Ii.  R.  4  Bom.  383 
s.  22 


1. 


Immoveable  pro- 
perty— Standing  crops — Attachment.  Standing 
crops  are  immoveable  property  within  the  meaning 
of  s.  22  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879),  as  well  as  within  the  Code  of  Civil 
Procedure,  and  not  liable  to  attachment  and  sale 
in  execution  of  money-decrees,  unless  specifically 
pledged.     Sadu  v.  Saivibhu 

I.  Ij.  R.  6  Bom.  592 


See  LiMiTATioisr  Act,  1877,  Art.  179— 
Nature  of  Application  — Irregular 
AND    Defective    Applications. 

I.  L.  R.  10  Bom.  91 
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o 

•  :: — ; Dekkhan      Agrt- 

cutturists  Belief  Act  Amendment  Act  {XXII  'of 
1882),  s.  9~Mortgage  by  agricidturistr— Subsequent 
money  decree  against  mortgagor— Effect  of  sale  of 
his  equity  of  redemption  in  ezecution—Lmnoveable 
■property—Suit  for  redemption.  B,  an  agriculturist 
mortgaged  the  land  in  dispute  to  the  defendant  in 
1872.  In  1875  one  D  obtained  a  decree  against  R 
(the  mortgagor),  who  was  then  represented  by  his 
widow,  the  plaintiff.  In  execution  of  this  decree 
B'a  equity  of  redemption  was  sold  on  the  10th 
February  1883,  and  was  bought  by  the  son  of  the 
defendant  (the  mortgagee).  On  the  12th  April 
1883,  the  sale  was  confirmed ;  and  on  the  10th 
November  1883,  the  purchaser  took  formal  pos- 
session of  the  land.  In  1891  the  plaintiff  (widow 
and  heir  of  the  mortgagor  B)  brought  this 
suit  to  redeem  the  mortgage  and  to^  recover 
possession  of  the  land,  contending  that,  under 
s.  22  of  the  Dekkhan  Agricultiu-ists'  Relief 
Act  (XVII  of  1872),  the  sale  of  the.  equity  of 
redemption  was  a  nullity.  The  lower  Court 
dismissed  the  suit,  holding  that,  although  the  sale 
might  be  illegal,  so  long  as  the  certificate  of 
sale  remained  in  force,  it  was  a  bar  to  the  plaintiff's 
right  to  redeem.  Held,  that,  the  plaintiff  being 
found  to  be  an  agriculturist,  the  Dekldian  AffricuU 
tm-ists'  Relief  Acts  (XVII  of  1879  and  XXII  of 
1882)  applied.  The  provisions  of  those  Acts  applied, 
although  the  decree  and  order  for  sale  under  which 
the  sale  took  place  were  made  before  the  Acts 
were  passed.  The  Act  expressly  forbids  the  im- 
moveable property  of  an  agriculturist  to  be  sold 
in  execution,  and  an  equity  of  redemption  is  im- 
moveable property  within  the  contemplation  of 
the  Acts.  The  sale,  therefore,  on  the  10th  Feb- 
ruary 1883,  of  the  equity  of  redemption  in  the 
mortgaged  lands  was  illegal  and  a  nullity,  and  was 
no  defence  to  the  plaintiff's  suit  to  redeem  the 
mortgage,  jj^  Mahalavu  v.  Kusaji 

I.  L.  R.  18  Bom.  739 


3. 


-Mortgage — "  Speci* 


fically  mortgaged'' — What  amounts  to  a  mortgage 

Covenant  to  pay  produce  of  land — Transfer  of  Pro- 
perty Act  (IV  of  1882),  s.  58.  Bhiku,  an  agri- 
culturist (father  of  defendants  3  to  5),  borrowed 
in  1866  a  sum  of  money  from  the  plaintiff's  mother, 
Yesubai,  under  a  bond,  whereby  he  mortgaged  his 
house  as  security  and  also  covenanted  to  pay  each 
year  to  Yesubai  half  the  produce  of  certain  land  as 
interest  and  the  other  half  in  reduction  of  the 
principal,  and  in  case  of  default  she  was  to  be 
at  liberty  to  let  the  land  to  others  and  take  the 
profits.  Yesubai  subsequently  sued  to  recover  the 
debt,  and  obtained  a  decree  directing  the  sale  of 
the  land.  In  execution  of  this  decree,  the  land  was 
sold  on  the  6th  June,  1896,  and  was  bought  by 
the  plaintiff  who  now  sued  for  possession.  It  was 
contended  on  behalf  of  the  defendants  that  the 
covenant  to  pay  the  produce  did  not  amount  to  a 
"  specific Jmortgage  "  of  the  land,  and  that  conse> 
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quentJy  the  sale  to  the  plaintiff  was  invalid  under 
s.  22  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879).  Held,  that  the  land  was  speci- 
fically mortgaged  for  the  repayment  of  the  debt 
and  that  the  sale  Avas  valid  and  the  plaintiff  Avas 
entitled  to  recover  possession.  Balshet  v.  Dhoxdo 
Ramkrishna  (1901)         .        I.  L.  R.  26  Bom.  3 

ss.   39,   48,     47,     ^8— Village  con- 


ciliator— Proceedings  before  a  co}iciliaior — Cer- 
tificate of  a  conciliator — Exclusion  of  the  time  occu- 
pied in  'proceedings  before  a  conciliator  in  com- 
puting the  period  of  limitation — Limitation.  Under 
s.  39  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879),  th^  conciliator  to  whom  applica- 
tion is  to  be  made  for  an  amicable  settlement  of 
a  dispute  must  be  the  one  appointed  for  the 
local  area  in  which  the  agriculturist  is  residing, 
and  not  for  the  district  in  which  the  land  in 
dispute  is  situated.  The  plaintiff  was  an  agri- 
culturist residing  in  the  Kopargaon  talukh.  He 
purchased  the  house  in  dispute  from  the  defend- 
ant on  the  30th  January  1872,  but  did  not  get 
possession.  On  the  12th  December  1883,  the 
plaintiff  applied  to  be  put  into  possession  under 
s.  39  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879)  to  the  conciliator  or  appointed 
for  the  Khatav  talukh,  where  the  house  in  dispute 
was  situate.  The  proceedings  before  the  conciliator 
lasted  until  the  19th  February  1884,  on  which 
day  a  certificate  under  s.  4R  of  the  Act  was 
granted  to  the  plaintiff.  On  the  20th  February 
1884,  the  plaintiff  brought  this  suit  to  recover  pos- 
session of  the  house.  The  defendant  pleaded 
limitation.  The  plaintiff  contended  that,  under  s. 
48  of  Act  XVII  of  1879,  the  time  occupied  in  the 
proceedings  before  the  conciliator  should  be  de- 
ducted in  computing  the  period  of  limitation.  Heldf 
that  the  plaintiff  was  not  entitled  to  such  deduction 
aa  the  conciliator,  before  whom  the  proceedings 
had  been  instituted,  was  not  the  one  appointed  for 
the  local  area  in  "which  the  plaintiff  was  residing, 
as  required  by  s.  39  of  Act  XV^II  of  1879,  and  had, 
therefore,  no  jurisdiction  to  deal  with  plaintiff's 
application.  Held^  also,  that  the  certificate  ob- 
tained by  the  plaintiff  was  not  such  a  certificate 
as  is  required  by  s.  47  of  the  Act.  Held,  further, 
that  the  want  of  a  proper  certificate  was  not  fatal 
to  the  suit.  As  soon  as  a  defect  in  a  certificate 
becon^es  apparent  the  proper  course  is  for  a 
Court  to  etay  proceedings  to  enable  the  plaintiff 
to  make  good  the  defect  by  producing  the 
requisite  certificate.  Nyamtula  v.  Nana  valad 
Faridsha     .         .         .     I.  L.  R.  13  Bom.  424 

88.  41,  43,  44,  and    46—"  Amicable 

settlement  " — "  Finally  disposing  of  the  matter  " — 
Instalments-Interest.  The  expression  "  finally  dis- 
posing of  the  matter  "  in  ss.  43  and  44  of  Act  XVII 
of  1879  means  no  more  than  the  expression  "  ami- 
cable settlement  "  in  ss.  41  and  46.  AYi  agreement 
for  the  settlement  of  a  plaintiff's  claim  to  be  paid 
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RE- 


a  mortgage-debt  at  once  or  to  have  the  property 
sold  b}'  an  arrangement  for  the  payment  of  the  debt 
by  instalments  with  power  to  the  plaintiff  in 
default  of  payment  of  an^^  instalment  to  take 
or  retain  possession  until  the  debt  has  been  satis- 
fied out  of  the  produce  of  the  estate  is  an  "  ami- 
cable settlement,"  and  therefore  one  "  finally  dis- 
posing of  the  matter,"  which,  if  duly  presented, 
must  be  filed  by  the  Court.  Where  the  sum  due 
upon  such  an  agreement  is  partly  made  up  of  in- 
terest, a  provision  to  pay  interest  on  any  instal- 
ment remaining  unpaid  does  not  make  the  agree- 
ment illegal.     Vasudev  Pandit  v.  Narayan  Joshi 

I.  Ii.  R.  9  Bom.  15 

1.  8.  44 — Agreement  of  compromise. 

Under  s.  44  of  Act  *  XVII  of  1879,  the 
plaintiff  presented  to  the  subordinate  Court  of 
Talegaon  an  agreement  compromising  the  amount 
of  a  decree  obtained  by  the  plaintiff  against  the 
defendant  in  the  Small  Cause  Cilourt  at  Poona. 
The  agreement  stipulated  that  the  plaintiff  was 
to  receive,  in  full  satisfaction  of  the  amount  of  the 
decree  (which  was  for  R59-15-1),  the  sum  of  R40 
to  be  paid  by  yearly  instalments  of  R4  each,  and 
that,  in  default,  the  plaintiff  was  to  recover  the 
whole  amount  of  the  decree  by  executing  it.  The 
Subordinate  Judge  refused  to  file  the  agreement, 
being  of  opinion  that  it  did  not  finally  dispose  of 
the  matter.  The  case  being  referred  to  the  High 
Court :  Held,  that  the  agreement  was  one  finally 
disposing  of  the  matter  within  the  meaning  of  s. 
44  of  Act  XVll  of  1879,  and  that,  therefore,  the 
Subordinate  Judge  of  Talegaon  was  bound  to 
receive  it,  and  to  proceed  as  directed  in  that  sec- 
tion.    Lakshmichand  v.  Arjuna 

L  Ii.  R.  6  Bom.  77 


2. 


—  Expression  *'  show 


cause,**  Meaning  of — Civil  Procedure  Code,  1882,  «. 
525.  The  expression  "  show  cause  "  in  para.  2, 
8.  44  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879),  means  to  allege  and  prove  sufficient 
cause,  and  not  simply  to  object.  Dandekar  v. 
Dandekars,  I.  L.  R.  6  Bom.  6fi3,  and  Surjan  Raot 
v.  Bhikari  Raot,  I.  L.  R.  21  Cole.  213,  referred  to. 
Rajmal  Motiram  Marvadi  v.  Krishna  valad 
Mahipati  Haoadekae    I.  L.  R.    20  Bom.  208 


3. 


Agreement     field 


under  section  and  becoming  a  decree — DefnuH  «n 
payment  of  instalments  due  under  decree — Appli- 
cation to  make  decree  absoluie  under  s.  89  of  Transfer 
of  Property  Act  {IV  of  1882).  On  the  21st  October 
1894,  the  plaintiff  and  the  defendant  entered  into 
an  amicable  agreement  before  a  conciliator  for 
payment  of  a  mortgage-debt  due  to  the  former 
by  annual  instalments.  The  agreement  was 
forwarded  to  the  Court  on  the  21st  December 
1894,  to  be  filed  under  s.  44  of  the  Dekkhan 
Agriculturists'  Relief  Act  (Act  XVII  of  1879). 
Default  having  been  made  in  the  payment   of   the 
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instalments,  the  first  of  which  became  due  on  the 
25th  January  1895,  and  which  also  was  not  paid, 
the  plaintiff  applied  for  execution  by  sale  of 
the  mortgaged  property.  The  application  was 
made  on  the  6th  September  1897,  and  it  was 
struck  off  the  file  for  some  formal  defect  on 
the  18th  November  1897.  Subsequently,  on  the 
10th  October  1898,  the  plaintiff  having  applied 
for  an  order  absolute  for  sale  under  s.  89  of  the 
Transfer  of  Property  Act,  questions  arose  as  to 
the  applicability  of  the  section  to  agreements  filed 
in  Court  under  s.  44  of  the  Dekkhan  Agriculturists' 
Relief  Act  and  as  to  limitation.  Held,  that  agree- 
ments filed  under  s.  44  of  the  Dekkhan  Agriculturists' 
Relief  Act,  if  relating  to  sale  of  mortgaged  property, 
are  subject  to  the  provisions  of  s.  89  of  the  Transfer 
of  Property  Act.  Bhagawan  Ramji  Marwadi 
V.  Gaun     .         .         .         I.  L.  R.  23  Bom.  644 

4.  — Pensions         Act 

(XXIII  of  1S71),  s.  4—"  Suit  "  —Execution  pro- 
ceedings— Payment  of  annuity  enlarged  on  Saranjdm 
lands — Liability  of  the  son  of  the  grantor  to  make 
the  payment — Partition  of  family  property — Income 
of  a  Saranjdm  village — Coticiliation  agreement — 
Decree.  A  conciliation  agreement  was  filed  in 
Court  on  the  16th  June  1882  under  s.  44  of  the 
Dekkhan  Agriculturists'  Relief  Act  (XVII  of  1879). 
It  effected  partition  of  family  property  between  two 
brothers,  A  and  N.  Under  the  agreement  A  under- 
took to  pay  to  N  R456-0-6  every  year,   and  for  the 

■convenience  of  the  parties  this  was  to  come  out  of 
the  Saranjdm  lands,  which  had  fallen  to  the  share 

i-of  A.  The  payment  was  regularly  made  during  the 
lifetime  of  Si,  and  after  his  death,  J,  the  son  of  A, 
continued  to  make  the  payment  till  1899,  Avhen  he 
stopped  making  any  more  payment.  R,  the  son  of 
N  who  had  died,  then  filed  a  darkhast  to  enforce  the 
payment    of    1899-1900.     J  objected  to  this    dar- 

.khast  on  two  grounds  :  (i)  that  a  certificate  under  the 
Pensions  Act  (XXIII  of  1871)  was  necessary  ;  and 
(ii)  that  .4's  interest  having  terminated  with  his 
death,  the  Saranjdm  must  be  considered  as  a  fresh 
grant  to  the  son  who  was  not  liable  to  continue 
the  payment.  Held,  (i)  that  a  certificate  under  the 
Pensions  Act  (XXIII  of  1871)  was  not  necessary 
for  the  word  "  suit  "  in  s.  4  of  the  Act  does  not  in- 
clude   execution    proceedings.     Vajiram    v.  Ran- 

■  chordji,  I.  L.  R.  16  Bom.  731,  followed.  Held,  (ii) 
that  A  was  a  trustee  in  respect  of  the  R456-0-6  for 
Narayan,  the  obligation  to  pay  which  would  attach 
to  the  succeeding  holders  of  the  Saranjdm  and  it 
followed  that  N  and  his  descendants  would  have 
the  right  to  call  upon  A  and  his  descendants  to 
account  for  their  management  of  the  Saranjdm 
and  pay  to  them  R456-0-6  per  annum.  A  consent 
decree  can  only  be  set  aside  upon  the  same  grounds 
as  an  agreement  can  be  set  aside,  e.g.,  fraud  or 
mistake  or  misrepresentation.  Per  Batty,  J. — 
A  Court  executing  a  decree  cannot  question  the 
jurisdiction  of  the  Court  which  passed  it.  "  The 
present  application  in  no  way  affects  property  fall- 
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ing  within  the  purview  of  the  Pensions  Act,  but 
seeks  enforcement  against  the  general  assets  of 
the  judgment-debtor,  whose  liability  under  the 
decree  is  not  made  a  charge  on  the  Saranjdm  or 
cash  allowance  at  all.  That  liability  appears  to 
have  been  imposed  and  accepted  not  as  effecting 
any  partition  of  the  Saranjdm  property,  but  for  the 
purpose  of  effecting  equality  in  the  partition  of  non- 
Saranjdm  property,  the  Saranjdm  property  being 
merely  indicated  as  a  fund  available  to  the  defend- 
ant for  the  purpose  of  discharging  that  liability.  " 
Tbimbakrao  v.  Balvantrao  (1905) 

I.  L.  R.  30  Bom.  101 

ss.    46,  47 — Conciliator's    certificaU 

obtained  in  the  name  of  one  co-parcener — Suit  on 
behalf  of  the  family — The  remaining  co- parceners 
joining  as  plaintiffs  to  the  suit — Hindu  Law — 
Manager — Powers  to  represent  the  family.  In  a 
suit  brought  on  behalf  of  a  joint  Hindu  family  the 
conciliator's  certificate  required  by  s.  46  of  the 
Dekkhan  Agriculturists'  Relief  Act  (XVII  of  1879) 
was  obtained  in  the  name  of  one  of  the  co-parceners 
alone :  but%,Il  the  co-parceners  joined  as  plaintiffs 
and  admitted  in  the  plaint  that  the  certificate  had 
been  obtained  on  behalf  of  the  joint  family.  It  was 
objected  to  this  suit  that  as  the  certificate  was  in 
the  name  of  one  of  the  plaintiffs  the  suit  could  not 
lie.  Held,  overruling  the  objection,  that  the  cer- 
tificate obtained  by  one  of  the  co-parceners,  who 
was  either  the  managing  member  of  the  family 
at  the  time  the  certificate  was  obtained  or  who, 
though  not  manager,  obtained  it  with  the  consent 
and  on  behalf  of  the  joint  family,  acting  as  its  agent, 
was  sufficient  to  support  the  suit.  The  rule  of 
Hindu  law  is  that  a  joint  family  is  represented  in  all 
transactions  or  concerns  with  the  outside  world 
by  its  karta  (manager),  provided  these  are  for  the 
benefit  or  necessity  of  the  family  ;  and  that  any 
co-parcener  Avho  does  not  occupy  that  position  of 
manager  can  represent  and  bind  the  family  in 
such  transaction  or  concerns,  provided  he  was  either 
previously  authorised  to  represent  it  or,  in  the 
absence  of  such  authority,  the  other  co-parcener 
subsequently  by  words  or  conduct  ratified  his  acts. 
ViTHU  Dhondi  v.  Babaji  (1908) 

I.  L.  R.  32  Bom.  375 

s.  47. 

See  Arbitration — Arbitration  under 
Special  Acts— Dekkhan  Agricul- 
turists' Relief  Act. 

I.  L.  R.  8  Bom.    20 
I.  L.  R.  21  Bom.  63 


1. 


Code       of     Civil 


Procedure  {XIV  of  1882),  s.  525— Construction- 
Arbitration  award — Conciliator's  certificate.  Where 
a  matter  has  been  referred  to  arbitration,  without 
the  intervention  of  a  Court  of  Justice,  by  parties 
one  of  whom  is  an  agriculturist,  and  an  award  has 
been  made  thereon,  any  person  interested  in  the 
award  may,    without  obtaining   the   conciliator*s 
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certificate,  apply  for  the  filing  of  the  award  under 
s.  525  of  the  Code  of  Civil  Procedure  the  provisions 
of  which  are  not  superseded  by  s.  47  of  the  Dekkan 
Agriculturists'  Relief  Act,  1879.  Gangadhab 
Sakhakam  v.  Mahadu  Santaji 

I.  t .  B.  8  Bom.  20 


2. 


ss.    47,    48 — Application     for 
decree — Conciliator's   certificate.     The 


execution   of  ^ 

presentation  to  any  Civil  Coiu-t  of  an  application 
for  execution  of  a  decree  passed  before  1st  Novem- 
ber 1879  (the  date  on  which  the  Dekkhan  Agri- 
culturists' Relief  Act  came  into  force),  to  which 
any  agriculturist  residing  \A'ithin  any  local  area 
for  which  a  conciliator  has  been  appointed  is  a 
party,  is  no  legal  presentation  at  all,  if  the  appli- 
cation be  not  accompanied  by  the  conciliator's 
certificate.      Manohar  v.  Gebiapa 

I.  li.  B.  6  Bom.  31 

s.  48. 

See  Llmitation  Act,  1877,  Art.  179 — 
Period  from  which  Limitation  runs — 
— Continuous  Proceedings. 

I.  Ii.  B.  10  Bom.  108 


s.  49. 


See  Parses — Substitution  of  Parties 
—Plaintiffs    I.  L.  B.  19  Bom.  202 

See  Rui.ES  under  Acts — Dekkhan  Agri- 
culturists'  Relief  Act. 

I.  Ii.  B.  10  Bom.  189 


B.  63. 


See  Review- 


-FOWER  TO  REVIEW. 

I.  L.  B.  19  Bom.  113,  118 
I.  Ii.  B.  20  Bom.  281 


1. 


Special        Judge, 


power  of,  to  review  his  own  order — Remew,  groimds 
of.  The  Code  of  Civil  Procedure  is  not  applicable 
to  proceedings  before  the  Special  Judge  under  the 
Dekkhan  Agriculturists'  Relief  Act  (XVII  of  1879). 
The  Special  Judge  has  therefore  no  jurisdiction 
to  grant  a  review  of  a  decree  or  order  once  made 
by  him  on  the  ground  of  the  discovery  of  new 
evidence.  Babaji  bin  Patloji  v.  Babaji  bin 
Mahadu        .         .     .       I.  L.  B.  15  Bom.  650 


2. 


Revisionary  power 


of  the  Special  Judge — Cases  in  which  failure  of 
justice  appears  to  have  taken  place — Discretion  of 
Court.  Under  s.  53  of  the  Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879),  the  Special  Judge  has  a 
revisionary  power  in  all  cases  where  a  failure  of 
justice  appears  to  have  taken  place.  It  is  for  him 
to  decide  whether  the  finding  on  a  question  of  fact 
by  a  Subordinate  Judge  is  of  that  nature,  and  in 
doing  so  he  is  entirely  within  his  jurisdiction. 
SUdhu  V.  Bali,  1.  L.  R.  15  Bom.  180,  dissented 
from.     Gurubasaya   v.    Chanmalappa 

I.  Ii.  B.  19  Bom.  286 
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3. 


A  griculturist — 


Plaintiff  proved  or  admitted  to  be  an  agriculturist — 
Special  Judge,  revisional  jurisdiction  of — Deklhan 
Agriculturists'  Relief  Act,  s.  73.  The  plaintiff 
alleging  that  she  was  an  agriculturist,  sued  for 
redemption  under  Ch.  II  of  the  Dekkhan  Agricul- 
turists' Relief  Act  (XVII  of  1879).  The  Subor- 
dinate  Judge  raised  an  issue  as  to  her  status, 
and  on  that  issue  found  that  she  was  not 
an  agriculturist.  He,  however,  proceeded  with 
the  trial  of  the  case,  and  on  the  merits  dismissed  her 
claim.  She  thereupon  applied  to  the  Special  Judge^ 
who  took  up  the  case  in  revision,  reversed  the  decree 
of  the  lower  Court,  and  passed  a  decree  in  the  plaint- 
iff's favour,  holding  that  she  was  an  agriculturist. 
Held,  that  the  Special  Judge  had  no  jurisdiction. 
The  Subordinate  Judge  had  found  that  the  plaint- 
tiff  was  not  an  agriculturist.  Having  done  so,  it 
must  be  deemed  that  he  went  on  with  the  trial 
only  in  his  ordinary  jurisdiction,  and  the  decree 
passed  was  one  not  under  Ch.  II  of  the  Dekkhan 
Agriculturists'  Relief  Act,  but  under  the  general 
provisions  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  By  s.  53  the  Special  Judge  has  juris- 
diction only  over  decisions  and  orders  passed  by  a 
Subordinate  Judge  under  Ch.  II.  Per  Parsons,  J. — 
It  is  only  Mhen  the  plaintiff  is  admitted  and  proved 
(not  merely  when  he  claims)  to  be  an  agriculturist 
that  the  (jourt  has  jurisdiction  to  try  a  suit  under 
Ch.  II  of  the  Act.  The  question  of  status  ought 
to  be  raised  and  decided  as  a  preliminary  issue. 
Lakshman  Balaji  v.  Ramchandra  Parashram 

-  I.  Ii.  B.  23  Bom.  321 

4.  — Power  of  Special 

Judge  to  vary  decree — Review — Mortgage — Profits 
in  lieu  of  interest — ProviMoyi  that  mortgage  not  to  he 
redeemed  until  unsecured  loan  paid  off — Mortgage 
paid  off  oui  of  profits — Balance  of  profits  applied  to 
interest  on  loan — Dekkhan  Agriculturists'  Relief  Act, 
ss.  11,  12,  54.  A  lent  £  HI 50,  for  which  B  gave 
him  a  bond,  dated  6th  July  1872.  Of  this  loan 
RlOO  M'ere  advanced  on  the  mortgage  of  certain 
land,  and  the  bond  contained  the  terms  of  the  mort- 
gage, one  of  which  was  that  the  profits  of  the  land 
were  to  be  taken  by  the  mortgagee  in  lieu  of  interest 
on  the  RlOO.  The  remaining  R60  of  the  loan  un- 
secured by  the  bond  ^^•e^e  made  repayable  with 
compound  interest  at  Rl-8  per  cent,  per  mensem. 
The  bond  further  provided  that  the  mortgage  should 
not  be  redeemed  until  the  latter  sum  of  1^50  with 
interest  should  be  paid  off.  B  sued  for  redemption 
of  the  mortgage.  The  first  C^urt  found  that  the 
mortgage  had  been  paid  off,  and  ordered  redemp- 
tion on  the  plaintiff  paying  R60  with  interest,  which, 
under  the  rule  of  damdupat,  increased  the  amount 
to  R1(X).  The  plaintiff  applied  to  the  Special 
Judge  for  review,  on  the  ground  that  he  had 
already  paid  the  R50.  The  Special  Judge  did  not 
review  the  case  on  that  ground,  but,  acting  under 
the  power  given  him  by  ss.  53  and  64  of  the  Dekkhan 
Agriculturists'   Relief   Act,   varied   the    decree  ,by 
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ordering  redemption  on  payment  of  R50  only, 
holding  that,  as  the  mortgage  had  been  long  since 
paid  out  of  profits,  the  balance  of  such  profits 
should  be  applied  to  payment  of  the  interest  due 
on  the  E50.  On  appeal  to  the  High  Court : 
Held,  that  the  Special  Judge  had  jurisdiction  pro- 
pria motu  under  the  provisions  of  s.  53  to  vary  the 
decree  of  the  lower  Court  while  not  reviewing  the 
case  on  the  ground  applied  for  by  the  plaintiff. 
Ecld,  also,  that  the  Courts,  whL^e  inquiring  into  the 
merits  of  a  case  under  s.  12  of  the  Dekkhan  Agri- 
culturists' Relief  Act,  had  authority  under  s.  13 
to  treat  the  original  advance  of  RlOO  and  R50  as 
a  single  transaction  and  to  set  aside  the  agreement 
of  the  parties  to  treat  part  of  the  loan  as  a  mortgage 
loan  and  part  as  an  unsecured  loan,  and  to  deal 
with  the  whole  case  (as  in  substance  it  was)  as  an 
advance  on  a  mortgage.  Bai.keishna  Indeabhan 
V.  Mahadeo  Babaji  Kulkaeni 

I.  L.  R.  22  Bom.  520 

5.    ss.     53,     54 — Special     Judge, 

powers  of,  in  revision —  Withdrawal  of  suit — Mistake 
in  filing  suit.  A  Special  Judge  appointed  under 
s.  54  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879)  is  not  competent,  in  the  exercise  of 
his  revisional  powers,  to  allow  a  plaintiff  to  with- 
draw his  suit  with  liberty  to  bring  a  new  one, 
merely  on  the  ground  that  he  has  made  some 
mistake  in  filing  the  suit.  Muktajij  Bhagoji  v. 
Manaji        .         .         .     I.  L.  E.  12  Bom.  684 


6. 


Special    Judge — 


Revisional  powers — Question  of  fact — Criminal  Pro- 
cedure Code  {Act  X  of  18S2),  s.  435.  Under  ss.  53, 
64  of  the  Dekkhan  Agriculturists'  Relief  Act  (XVII 
of  1879),  the  Special  Judge  can  interfere  with  an 
improper  as  well  as  an  illegal  decree  or  order.  His 
revisional  jurisdiction  resembles  that  possessed  by 
the  High  Court  under  the  Code  of  Criminal  Proce- 
dure (Act  X  of  1882),  and  ought  if  it  be  held  to 
include  the  power  of  setting  aside  the  decision  of  a 
lower  Court  on  the  facts,  to  be  exercised  only  in 
very  exceptional  cases.  Shidhu  bin  Subhana 
Jadhav  v.,  Bali  bin  Mubari  Jadhav 

I.  L.  R.  15  Bom.  180 

—   s.  56. 

See  Registeation  Act,  s.  17. 

I.  L.  R.  19  Bom.  239 

Signed  balance  of 


1. 


account — Evidence.  A  balance  of  account  signed  by 
an  agriculturist  is  an  instrument  which  purports  to 
evidence  an  obligation  for  the  payment  of  money, 
and  cannot,  therefore,  be  admitted  in  evidence, 
unless  written  by,  or  under  the  superintendence 
of,  and  attested  by,  a  village  registrar,  as  required 
by  s.  56  of  Act  XVII  of  1879.  Kanji  Ladha  v. 
Dhonde  Kondaji       .  I.  L.  R.  6  Bom.  729 

2.   ^ Account  adjusted 

and  signed  hy  two  debtors,  one  of  whom  was  an  agri- 
culturist— Suit  againstone  agriculturist — Evidence — 

VOL.  II. 


DEKKHAW      AGRICULTURISTS* 
LIEF  ACTS— contd. 

■ s.  56 — contd. 


RE- 


Inadmissibility  of  unregistered  khata  for  any  pur- 
pose whatever.  The  plaintiff  sued  two  defendants, 
one  of  whom  was  an  agriculturist,  on  a  khata  which 
contained  an  acknowledgment  of  liability  to  pay 
the  amount  due  to  the  plaintiff,  and  also  an  agree- 
ment to  pay  interest.  The  defendant,  who  was  an 
agriculturist,  was  struck  off  the  record,  and  the 
plaintiff  proceeded  against  the  other,  and  obtained 
a  decree  against  him  for  the  amount  claimed,  the 
Court  being  of  opinion  that  s.  56  of  Act  XVII  of 
1879  did  not  apply,  and  that  the  khata  sued  on 
was  valid  and  admissible  in  evidence,  although  not 
registered.  Held  by  the  High  Court  that  the  khata 
was  an  instrument  purporting  to  evidence  an  obli- 
gation to  pay  money  within  the  meaning  of  s.  56 
of  Act  XVII  of  1879,  which  section  applied,  although 
only  one  of  the  executants  was  an  agricultvu-ist. 
Held,  also,  that  under  the  provisions  of  s.  56,  the 
khata  was  not  admissible  in  evidence  in  any  case 
whatever,  not  even  to  enforce  a  liability  against 
one  who  was  not  an  agriculturist.  Dinsha  Kuvabji 
V.  Haegovandas  Govaedhandas 

I.  L.  R.  13  Bom.  216 

3.  — Dekkhan  Agri- 
culturists' Relief  Amendment  Act  {XXIII  of 
1886),  s.  9 — Proviso  added  to  s.  56  of  Act  XVII  of 
jg'/Q — jts  applicability  to  instruments  executed  be- 
fore it  came  into  force — Statute,  construction  of» 
The  general  rule  is  that  Acts  are  prospective,  not 
retrospective,  in  their  operation.  To  this  rule 
there  are  two  exceptions — (a)  when  Acts  are  ex- 
pressly declared  to  be  retrospective  ;  {b)  when  they 
only  affect  the  procedure  of  the  Court.  The  pro- 
viso added  to  s.  56  of  the  Dekkhan  Agriculturists* 
Relief  Act  (XVII  of  1879)  by  Act  XXIII  of  188ft 
is  not  retrospective  in  its  operation,  as  it  involves 
not  merely  a  change  of  procedure  but  also  a  change 
of  existing  rights.  The  plaintiff  purchased  a 
house  from  the  defendant,  who  was  an  agriculturist, 
under  a  deed  of  sale  dated  23rd  June  1886.  The 
deed  was  registered  under  the  Registration  Act 
(III  of  1877).  On  the  1st  December  1886,  the  plaint- 
iff sued  to  recover  possession  of  the  house.  The 
defendant  pleaded  that  the  sale-deed  was  invalid 
for  want  of  consideration.  Both  the  lower  Courts 
rejected  the  claim  on  the  ground  that  the  sale-deed, 
not  having  been  executed  according  to  the  provi- 
sions of  s.  56  of  the  Dekkhan  Agriculturists'  Relief 
Act  (XVII  of  1879),  was  inadmissible  and  inoper- 
ative. In  second  appeal  it  was  contended  for 
the  plaintiff  that,  as  the  amending  Act  XXIII  of 
1886  came  into  force  after  the  institution  of  the 
suit,  but  before  the  suit  came  to  a  hearing,  the 
plaintiff  was  entitled  to  the  benefit  of  the  proviso 
added  to  s.  56  by  the  amending  Act,  whereby  it 
was  provided  that  s.  56  was  not  to  apply  to  instru- 
ments which  were  duly  registered  under  the  Indian 
Recristration  Act  (III  of  1877).  Held,  that  the  pro- 
viso to  s.  65  of  Act  XXIII  of  1886  did  not  apply^ 
as  it  was  not  retrospective.  Javanmal  Jitmal 
V.  MuKTABAi         .        .    I.  L.  R.  14  Bom.  5ie 

5  Q 
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s.  56 — concM. 


4. 


Agreemevi      exe- 


cuted before  a  village  conciliator — Agreement  evi- 
dencing an  intention  to  create  a  mortgage — Admis- 
sibility and  validity  of  such  agreement-— Evidence. 
On  the  1st  December  1891,  defendant  executed  be- 
fore a  village  conciliator  a  kabuliat  to  the  following 
effect : — "  I  admit  R460  are  due  from  me  to  the 
plaintiff  (under  a  mortgage).  I  also  owe  him 
R485  under  a  consent  decree  and  R489  as  a  fresh- 
advance,  in  all  R  1,434.  I  agree  to  pay  on  this  sum 
interest  at  13  annas  per  cent,  per  mensem.  For 
the  same  I  give  in  mortgage  the  property  mentioned 
in  the  said  decree,  and  also  my  houss  at  Junnar. 
I  will  repay  the  said  money  in  four  years.  If  I 
fail,  the  property  should  be  sold,  and  the  money 
should  be  recovered  therefrom ;  should  the  sale- 
proceeds  fall  short,  I  will  personally  pay  the  defi- 
ciency. I  have  already  put  the  plaintiff  in  pos- 
session of  the  property  herein  mentioned  .  .  " 
The  village  conciliator  forwarded  this  kabuliat  to 
the  Subordinate  Judge  under  s.  44  of  the  Dekkhan 
Agriculturists'  Relief  Act  (XVII  of  1879)  but  the 
Subordinate  Judge  refused  to  file  it.  Thereupon 
the  plaintiff  brought  the  present  suit  for  recovery 
of  the  mortgage  debt  by  sale  of  the  property,  or, 
in  the  alternative,  for  an  order  directing  the  de- 
fendant to  execute  a  mortgage  in  terms  of  the 
kabuliat  and  for  a  personal  decree  against  the  de- 
fendant for  the  amount  due.  Held,  that  the  kabu- 
liat did  not  of  itself  create  a  mortgage,  but  only 
evidence  the  intention  of  the  parties  to  create  one. 
It  did  not,  therefore,  fall  under  s.  56  of  the  Dekkhan 
Agriculturists'  Relief  Act,  and  was  admissible  in  evi- 
dence to  prove  the  contract  entered  into.  Held, 
also,  that  the  plaintiff  was  entitled  to  a  decree 
directing  the  defendant  to  execute  a  mortgagi  in 
terms  of  the  kabuliat.     Mahadav  v.  Mahadq 

I.  L.  R.  22  Bom.  788 
8.  60. 

See  Registration  Act,  s.  17. 

I.  L.  R.  19  Bom.  239 
—  s.  63  (A). 

See  Transfer  of  Property  Act,  r.  59. 

I.  L.  R.  33  Bom.  44 

8.    72--Limitation    Act,     1877, 


1. 


8ch.  II,  Art.  59 — Non-agricultural  principal — 
Agriculturist's  surety — Contract  of  guarantee — 
Contract  Act,  ss.  126-147.  On  the  11th  September 
1880,  a  suit  was  instituted  against  a  non-agri  - 
culturist  principal  and  agriculturist  surety  for 
R88-8-0,  being  principal  and  interest  due  on  a 
bond  dated  the  5th  August  1877  and  payable 
on  demand.  The  action  being  barred  against 
the  principal  debtor  under  the  Limitation  Act, 
XV  of  1877,  Sch.  II,  Art.  59,  the  question  was 
referred  to  the  High  Court,  whether,  under  s.  72 
of  the  Dekkhan  Agriculturists'  Relief  Act,  XVII 
of  1879,  the  agriculturist  surety  was  still  liable 
for  the  amount  sued  for.  Held,  that,  although 
the  suit  was  barred  as  against  the  principal  debtor 


DEKKHAN      AGRICULTURISTS*      RE- 
«LIEP  A.CT^~~zontd. 

s.  72~contd. 


under  Art.  59,  Sch.  II  of  the  Limitation  Act, 
yet  the  surety,  being  an  agriculturist,  was  still 
liable,  inasmuch  as  s.  72  of  the  Dekkhan  Agri 
culturiats'  Relief  Act,  which  extends  the  period 
of  limitation  in  the  case  of  suits  against  agricultur- 
ists, applies  to  all  agriculturists,  whether  principals 
or  sureties,  in  the  districts  affected  by  that  Act.  Ss. 
126  to  147  of  the  Contract  Act,  IX  of  1872,  consi- 
dered  in  connection  with  the  effect  of  s.  72  of  the 
Dekkhan  Agriculturists'  Relief  Act,  XVII  of  1879. 
Hajarimal  v.  Krishnarav  I.  L.  R.  5  Bom.  647 


2. 

•Principal. 


-Limitation — Surety 


A  as  principal,  and  B  and  G 
as  sureties,  obtained  a  lease  from  D  of  certain  land, 
dated  30th  July  1880.  A,  B,  an  J  C  were  agricul- 
turists within  the  meaning  of  Act  XVII  of  1879, 
and  the  lease  was  registered  under  s.  56  of  that  Act. 
On  1st  March  1884,  D  sued  A,  B,  and  C  to  recover 
to  rent  under  the  lease.  Held,  that,  unrler  s.  72 
of  Act  XVII  of  1879,  as  amended  by  Acts  XXIII 
of  1881  and  XXII  of  1882,  the  extended  limitation 
did  not  apply  to  the  surety,  even  though  the  prin- 
cipal debtor  was  an  agriculturist.  The  words 
"  not  merely  a  surety  for  the  princip  J  debtor 
(which  enact  the  exception  to  the  extended  limit- 
ation given  by  that  section)  are  not  restricted 
to  the  case  in  which  the  principal  debtor  is  a  non- 
agriculturist.  The  lease,  however,  having  been 
registered  under  s.  54 :  Held,  that  it  was  under  s.  GO 
*'  to  be  deemed  to  have  been  registered  under  the 
provisions  of  the  Indian  Registration  Act,  1877,'* 
and  that  therefore  by  cl.  116  of  Sch.  II  of  the  Limit- 
ation Act,  XV  of  1877,  the  })eriod  of  limitation 
I  applicable  to  the  surety  was  six  years  from  the  date 
I  of  default  by  the  principal  debtor  to  pay  rent. 
Kesu  Shivram  v.  Vithu  Kanaji 

I.  L.  R.  9  Bom.  320 


8. 


Agriculturist  co 


defendant  sued  as  surety  merely  to  principal  debtor  on 
an  unregistered  inoney-hond — Limitation  Act,  1877, 
Arts.  67,  115.  VVTiere  an  agriculturist,  who  was 
surety  for  the  principal  debtor,  wtis  made  co-defend- 
ant in  a  suit  on  a  money-bond :  Held,  that  in  his 
case  the  period  of  limitation  was  the  ordinary  period 
of  three  years,  and  not  the  period  of  six  years 
allowed  by  s.  72  of  Act  XVII  of  1879.  GANEsm 
Ravji  v.  Qovind  Gopal     .    I.  L.  R.  9  Bom.  481 


4. 


Written        in- 


strutnent  " — Limitation.  On  the  7th  April  1888, 
an  agriculturist  in  the  Dekkhan  passed  a  writing 
to  his  creditor  to  the  following  effect : — "  Receipt 
taken  by  V  from  R,  agriculturist.  I  have  borrowed 
R  1,045  from  you  from  time  to  time  for  my  private 
expenses.  I  have  passed  you  no  bond  for  the 
money.  To-day  I  have  taken  R300  more,  making 
R  1,345  in  all.  For  that  I  will  give  you  a  bond 
fifteen  days  hence.  I  have  received  the  money." 
This  document  was  duly  registered  under  s.  58 
of  the  Dekkhan  Agriculturists'  Relief  Act  (XVII 
of  1879).     In  June    1897,    the    creditor    sued    to 
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RE-   I   DELAY— coTicZi. 


■recover  the  principal  and  interest  due  under  this 
document.  Held,  that  the  document  sued  upon 
was  a  "  written  instrument "  within  the  meaning 
•ofs.  72,  cl.  (a),  of  thy  Dskkhin  Agriculturists' 
Relief  Act,  and  that  the  suit  was,  therefore,  not 
barred,  having  been  brought  within  twelve  years 
from  the  date  of  the  document.  Held,  also,  that 
the  document  was  not  a  mere  acknowledgment 
of  a  debt,  but  an  agreement  containing  a  distinct 
undertaking  that  the  debtor  would  pass  a  bond 
for  the  debt  within  fifteen  days.  Vasudeo 
Anant  v.  Ramkrishnarao  Narayan 

I.  L.  R.  24  Bom.  394 

S.73. 

See  Review — Power  to  review. 

I.  L.  R.  19  Bom.  113, 116 

See  Statutes,  construction  of. 

I.  L.  R.  21  Bom.  822 


s.  74. 


See  Arbitration — Arbitration  under 
Special  Acts — Dekkhan  Agricul- 
turists' Relief  Act. 

I.  L.  R.  21  Bom.  63 

See  Parties — Substitution  of  Parties 
— ^Plaintiffs    I.  L.  R.  19  Bom.  202 

See  Review — Power  to  review. 

I.  L.  R.  19  Bom.  113, 116 

BEKKHAN       AGRICULTURISTS'      RE- 
LIEF  AMENDMENT  ACT  (VI  OF  1895). 

See  Statutes,  construction  of. 

I.  L.  R.  21  Bom.  822 


DELAY. 


See  ACQIHESCENCE. 

See    Arbitration — Awards — Delay     in 
MAKING  Award  I.  L.  R.  26  Bom.  132 

See  Costs — Special  Casks — Delay. 

I.  L.  R.  11  All.  372 

See  Divorce  Act,  s.  14     .      7  Mad.  284 
I.  L.  R.  3  Calc.  688 
See  Encroachment. 

I.  L.  R.  20  Bom.  298 

See  Injunction — Special  Cases — Ob- 
struction OR  Injury  to  Rights  of 
Property       .       I.  L.  R.  20  All.  345 

See  Laches. 

See  Limitation  Act,  s.  28. 

I.  L.  R.  17  Mad.  255 

See  Practice — Cjvil  Cases — Security 
FOR  Costs        .        .    5  C.  W.  N.  119 


See  Revision — Criminal  Cases — Delay. 

See  Specific  Performance — Generalit. 
I.  L.  R.  30  Calc.  285 


caused  by  act  of  Court — 


See  Limitation  Act,  1877,  s.  22. 

I.  L.  R.  17  Bom.  29 

—  in  applying  for  sanction^ 

See  Sanction  for  Prosecution. 

U  C.  W.  N.  119 

—  in  presenting  appeal — 


2  See  Appeal  to  Privy  Council — Prac- 
tice AND  Procedure — Miscellane- 
ous Cases        .        L.  R.  30  I.  A.  20 

See  Limitation  Act,  1877,  s.  5. 

>  I.  L.  R.  31  Bom.  33 

See  Madras  Rent  Recovery  Act,  s.  69. 

fej.  I.  L.  R.  24  Mad.  558 

in  presenting  'appeal  or  review — 

See  Limitation  Act,  1877,  s.  5. 
in  suit — 

See  Ejectment,  Suit  for. 

I.  L.  R.  34  Calc.  396 

prevention  of — 


VOL.  II. 


See  Criminal  Proceedings. 

I.  L.  R.  26  Bom.  552 

DELEGATION         OP         AUTHORITY* 
POWERS  OR  FUNCTIONS. 

See  Arbitration — Duties    and    Powers 
of  Arbitrators    .  L.  R.  29  I.  A.  168 

iS'ee  Jurisdiction  of  Criminal    Court-— 
General  Jurisdiction. 

I.  L.  R.  3  Calc.  63 
I.  L.  R.  4  Calc.  172 

See   Legal     Practitioners    Act,    1879, 
s.  36.  .         .        6  C.  W.  N.  289 

See  Penal  Code,  s.  186. 

I.  L.  R.  22  Calc.  596,  759 

See    Pleader — Appointment    and     Ap" 

PEARANCE     .      I.  L.  R.  20  Bom.  293 

I.  L.  R.  22  Bom.  654 

I.  L.  R.  9  All.  213 

iSee  Ports  Act,  s.  ^.  ,  ,,« 

I.  L.  R.  17  Mad.  118 

See  Security  for  Good  Behaviour. 

I.L.R.  25  All.  272 

DELIVERY. 

refusal  to  take — 

See  Contract  .     I.  L.  R.  36  Calc.  736 

DELIVERY  ORDER. 

See    Contract — Construction  of  Con- 
tracts       .        I.  L.  R.  21  Calc.  173 

5q2 
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DELIVERY  ORDER— coTOif?. 

1^ Document  of  title — Considera- 
tion. A  document  in  the  following  terms  : — "  Alla- 
habad, 27th  January  1866.     Commercial  Transport 

Association  received  from  Q  M bales  of  — — 

which  the  Commercial  Transport  Association,  in 

consideration  of  R when  paid  to  their  agent  at 

Howrah,  hereby  agree  and  contract  to  deliver 
safely  at  HovsTah,"  is  a  mere  delivery  order  and 
not  a  document  of  title,  at  all  events  as  between 
European  parties.  The  claimant  under  it  must 
prove  consideration,  and  a  consideration  past  at  the 
time  it  came  into  the  claimant's  hands  as  between 
himself  and  his  immediate  indorser  will  not  sup- 
port a  claim  on  such  a  document.  Assaeam 
Babteah  v.  Commercial  Transport  Association 

2  Ind.  Jur.  TS.  S.  113 


r  2. 


Effect  of  endorsement  of— 


Vendor's  lien— Contract  Act  {IX  of  1872),  s.  108. 
The  plaintiff  was  a  broker  in  cotton,  and  also  traded 
in  cotton  on  his  own  account.  On  the  27th  Janu- 
ary 1883,  he  contracted  with  the  defendants  to  sell 
to  them  100  candies  of  cotton  at  R200  per  candy, 
deliverable  from  the  15th  to  the  25th  April  follow- 
ing. On  the  30th  January  1883,  in  his  capacity 
as  broker,  he  effected  a  contract  for  the  sale  of  the 
same  100  candies  of  cotton  by  the  defendants  to 
L  dh  Co.  at  R202  per  candy.  L  &  Co.  sold  the 
cotton  to  D,  and  L>  again  sold  it  back  to  the  de- 
fendants at  R 191  per  candy.  The  defendants  then 
sold  it  to  H,  by  whom  it  was  sold  to  K,  and  K 
finally  sold  it  to  B  <is  Co.  at  R191  per  candy. 
B  <fc  Co.  obtained  possession  of  the  cotton  from  the 
plaintiff  on  or  about  the  24th  April  on  payment  of 
R191  per  candy,  for  which  they  had  contracted  to 
buy  it  from  K.  The  delivery  order  for  the  cotton 
had  been  sent  on  the  20th  April  by  the  plaintiff  to 
the  defendants,  who,  immediately  on  receiving  it, 
wrote  to  the  plaintiff  as  follows  : — "We  beg  to  ask 
pro  formd  for  survey  on  100  bales  M.-G.  Broach  cot- 
ton tendered  by  you  to  us  to-day.  As  we  are  hand- 
ing over  the  delivery  order  to  a  third  party,  please 
secure  payment  for  the  cotton  direct,  and  before 
parting  with  cotton,  if  necessary."  The  delivery 
order  was  then  endorsed  by  the  defendants  to  their 
vendees  {L  ds  Co.),  who  in  turn  endorsed  it  to  Z),  by 
whom  it  was  endorsed  to  the  defendants.  By 
subsequent  endorsements  it  came  ultimately  to 
B  &  Co.,  who,  as  above  mentioned,  got  delivery 
of  the  cotton  from  the  plaintiff  on  payment  of  R191 
per  candy.  The  plaintiff,  who  had  sold  to  the  defend- 
ants at  R200  per  candy  and  who  received  from  B 
<fc  Co.  only  R191  per  candy,  sued  the  defendants 
in  the  Small  Cause  Coiu-t  for  the  difference.  The 
defendants  contended  that  after  the  receipt  of  the 
letter  written  by  them  to  the  plaintiff  he  was  bound 
not  to  deliver  the  cotton  to  L  dk  Co.,  or  to  any  sub- 
sequent endorsee  of  the  delivery  order,  until  he  had 
obtained  payment  of  the  full  price  (R200  per  candy) 
which  the  defendants  had  agreed  to  pay  him  for  it ; 
that  the  delivery  to  B  dh  Co.  was  not  a  delivery 
authorized  by  the  defendants ;  that  the  payment 
made  by  B  &  Co.  to  the  plaintiff  was  not  a  payment 
made  by,  or  on  behalf  of,  the  defendants  ;  that  the 
plaintiff's  cause  of  action,  if  any,    against    the 


DELIVERY  ORDER— cowc?d. 

defendants  was  for  the  full  price  of  the  cotton  p 
and  that,  as  that  exceeded  R2,000,  the  Small  Cause 
Court  had  no  jurisdiction.  Held,  that  the  defend- 
ant's letter  to  the  plaintiff  was  ineffectual  to 
control  or  alter  the  course  of  the  deliverj'^  order,  and 
that  the  plaintiff  was  bound  to  deliver  the  cotton 
to  B  &  Co  on  payment  by  them  of  the  price  of  R 191 
per  candy.  The  defendants,  having  re-purchased 
the  cotton  after  it  had  passed  through  several 
hands,  sold  it  for  R191  per  cand\'  to  H,  from  whom 
it  ultimately  passed  to  B  db  Co.  The  plaintiff's 
lien,  therefore,  as  regarded  H  and  his  sub-vendees, 
was  confined  to  the  price  at  the  above  rate,  and  B 
&  Co.  were  entitled  to  the  goods  as  against  the 
defendants  on  payment  of  that  price.  The  de- 
fendants' letter,  therefore,  of  the  20th  April  1883— 
however  the  plaintiff  might  have  been  bound  to  act 
on  it  as  regarded  L  dh  Co.,  to  whom  the  cotton  was 
sold  at  R2()2  per  candy,  and  the  other  sub- vendees 
prior  to  the  re-purchase  by  the  defendants — could 
only,  as  regards  subsequetU  i)urchasers,  prevent 
delivery  to  them  before  payment  of  the  price  at 
which  the  defendants  had  re-sold  the  goods,  viz., 
R191  per  candy.  That  price  was  actually  paid 
to  the  plaintiff  before  he  did  deliver  the  goods,  and 
credit  was  given  to  the  defendants  in  the  account. 
By  the  English  common  law  a  delivery  order  is 
regarded  as  a  mere  token  of  authority  to  deliver ; 
and  before  the  wharfinger  has  attorned,  it  does  not, 
independently  of  statute  or  custom,  enable  the  pur- 
chaser to  confer  a  title  upon  a  vendee  or  a  sub- vendee 
free  from  the  vendor's  lien  for  the  price.  The  Con- 
tract Act  (IX  of  1872)  gives  no  larger  effect, 
except  by  s.  108,  to  a  delivery  order  than  it 
had  by  Engliali  common  law,  and  under  that 
Act  [s.  90,  illus.  (c),  and  ss.  95  and  98]  the  giving 
of  a  delivery  order  by  a  vendor  to  a  vendee  does 
not  of  itself  give  the  vendee  such  a  possession  of  the 
goods  as  to  defeat  the  vendor's  lien.  The  excep- 
tion to  this  rule  contained  in  excop.  (1)  to  s.  108, 
which  provides  that  a  seller  may  give  to  a  buyer  a 
better  title  than  he  had  himself  where  he  is,  by 
consent  of  the  o>vner,  in  possession  of  the  goods  or 
documents  relating  thereto,  cannot  be  held  to  apply 
to  cases  where  the  possession  is  entirely  beyond  the 
control  of  the  owner.     Lk  Geyt  v.  Harvey 

I.  L.  B.  8  Bom,  501 


I 


DEMOLITION. 
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See  Calcutta  Municipal  Act  (Bengal 
Act  III  OF  1899),  ss.  449,  450,  452,  579. 
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DEMONSTRATIVE  LEGAGY. 

See  Probate  and  Administration    Act 
(V  OF  1881)    .     I.  L.  R.  29  Mad.   155- 
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DEMURBAGE. 

See  Contract— Construction    op    Con- 
tracts       .     I.  Ii.  R.  13  Bom.  392 

See  Interpleader  Suit. 

I.  Ii.  B.  18  Bom.  231 

Delay    caused    by    inability    of 


captain  to  deliver  goods.  Where  a  purchaser 
engaged  to  take  delivery  of  cargo  from  a  ship  at  a 
certain  rate  per  diem,  and,  in  the  event  of  failure,  to 
pay  demurrage,  and  the  contract  contained  a 
stipulation  in  the  following  terms  ;  "  But  should 
the  captain  be  unable  to  deliver  weighment  of  the 
goods  on  account  of  the  lightness  of  the  vessel,  to 
which  I  have  no  objection,  but  would  not  hold 
myself  liable  for  any  demurrage  .•"  Held,  that, 
according  to  a  reasonable  construction  of  the  con- 
tract, if  delay  took  place  in  unloading,  demurrage 
vi^as  to  cease  so  long  as  the  delay  was  caused  by  the 
inability  of  the  captain  to  deliver  the  goods ;  not 
that  the  matter  was  to  be  thereby  set  at  large, 
and  that  there  was  no  longer  to  be  any  period  under 
the  contract  within  which  delivery  was  to  be  taken 
of  the  cargo.  Gillanders,  Arbuthnot  &  Co.  v. 
Obhoy  Churn  Nundy     .         .       23  W.  B.  139 

DEMUBBEB. 

See  Civil  Procedure  Code,  1882,  s,  539. 

I.  L.  B.  33  Calc.  788 

s.c.  10  C.  W.  W.  581 

DENIAL       OF       EXECUTION       OF     A 
DOCUMENT. 

See  Registration  Act  (III  of  1877). 

12  C.  W.  N.  47 
DENIAL  OP  TITLE. 

See  Landlord  and  Tenant — Forfeiture 
— Denial  of  Title. 

See  Title,  Denial  of. 

See  Transfer  of  Property  Act  (IV   of 
1882)  .         .      12  C.  W.  N.  587 

DE  NOVO  TBIAL. 

See  Transfer  .  I.  L.  B.  35  Calc.  457 

DEO  ESTATES  ACT  (IX  OF  1886),   s.  1. 

See      Chota      Nagpore       EncuxMBEred 
Estates  Act,  s.  3. 

I.  L.  B.  20  Calc.  609 

See  Statutes,  Construction  of. 

I.  L.  B.  20  Calc.  609 

DEPOBTATION        UNDEB       BEGULA- 
TION  III  OF  1818. 

*See  Libel     .       I.  L.  B.  36  Calc.  883 

DEPOSIT. 

See  Civil  Procedure  Code,  1882,  s.  108. 

8  C.  W.  N.  355 

See  Civil  Procedure  Code,  1882,  s.  310  A. 
13  C.  W.  N.  100,  224 

See  Debtor  and  Creditor. 
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DEPOSIT— con«(f. 

See  Deposit  of  Money. 

See  Deposit  of  Title  Deeds. 

See  Interest     .  I.  L.   B.  35  Calc.  34 

See  Limitation  Act,  1877. 
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forfeiture  of— 
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in  full  discharga    of   mortgage 


bond — 


See  Transfer  of  Property  Act  (IV   of 
1882),  ss.  83,  84. 

1. 1.  B.  36  Calc.  840 

—  in  Court— 

See  Civil  Procedure  Code  (Act  XIV  of 
1882),  ss.  244,  291. 

11  C.  W.  N.  495 

—  of  costs  of  appeal — 

See   Appeal  to   Privy   Council — Prac- 
tice    AND      Procedure — Time      for 
appealing     .     I.  L.  B.  1  Calc.  142 
1,  L.  B.  2  Calc.  128,  272 
23  W.  B.  220 
L  L.  B.  6  AU.  250 
I.  L.  B.  10  Calc.  557 
I.  L.  B.  14  Mad.  391,  392  note 

—  of  debt. 

See  Sale  in  Execution  of    Decree — 

Setting  aside  Sale — General  Cases. 

I.  L.  B.  30  Calc.  425 

See  Transfer  of  Property  Act,  s.  83. 

I.  L.  E.  14  Mad.  49 

I.  L.  B.  17  Mad.  267 
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of  Government  securities — 


See  Limitation  Act,  1877,  Sch.  II,  Art. 
145        .         .  7  C.  W.  N.  476 


of  mortgage-money — 


See      Mortgage — Redemption— Miscel- 
laneous Cases    I.  L.  B  27  Bom.  23 

—  of  rent. 

See  Bengal  Tenancy  Act,  s.  61. 

I.  L.  B.  21  Calc.  166^680 
I.  L.  B.  25  Calc.  289 
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of  rent — concld. 


See  Bengal  Tenancy  Act,  s.  174. 

See  Bengal  Tenancy  Act,  Sch.  Ill,  Abt. 
2  (a)     .  I.  L.  R.  29  Calc.  283 

/S'ee  Interest        .        11  C.  W.  K".  983 
I.  li.  R.  35  Calc.  34 

See  Sale  fob  Areeaes  of    Rent — De- 
posit TO  STAY  Sale. 

—  of  revenue. 

See  LiaiiTATioN  Act,   1877,  Sch.  II,  Art. 

145         ..         .        2.  W.  B.  162 

3  B.  L.  E.  Ap.  57 

I.  L.  B.  18  Calc.  234 

I.  li.  B.  20  Calc.  51 
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See  Sale  for  Arrears 
Deposit  to  stay  Sale. 


of    Revenue — 


of  security  by    person    entitled 

to  certificate. 

See  Appeal — Certificate  op    Adminis- 
tration. 

order  refusing  to  accept — 

See  Appeal—  Ordfrs. 

I.   L.  B.  19  A  a  140 


to  stay  sale — 


See  Sale  for  Arrears  of  [Revenue — 
Deposit  to  stay  Sale. 

DEPOSIT  OF  MONEY. 

See  Bankers     .      I.  L.  B.  6  Calc.  70 

See  Contract — Conditions  Precedent. 
I.  Ii.  B.  14  Bom.  498 

See  Limitation  Act,  1877,  Fch.  II,  Art. 
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S.  1,  CL.  9). 

See  Parties — Parties  to  Smrs — Legacy, 
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See  Sale  in  Execution  of  Decree — 
Distribution  op  Sale-proceeds. 

I.  Ij.  B.  80  Calc.  262 

See  Sale  in  Execution  op  Decree — 
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DEPOSIT  OP  TITLE-DEEDS. 

See  Hindu  Law — Contract — Lien. 

7  Bom.  O.  C.  45 
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ances   AND       other      AsSIONMETS  BY 
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See  Limitation  Act,  1877,  Sch.  II,  Art^ 
147  .  .      I.  Ii.  B.  14  Bom.  269' 

See  Mortgage  .  I.  L.  B.  33  Calc.  410 

See  Negotiable       Instruments       Act, 
&  13        .  I.  L.  B.  17  Mad.  85 

See  Registration  Act,  1877,  s.  48. 

I.  Ii.  B.  11  Calc.  158 


1. 


Equitable  mortgage — Security 


— Lien.  The  firm  oi  C  N  dk  Co.,  Calcutta,  had  an 
account  with  a  Bank  of  which  R  was  manager, 
under  an  arrangement  that  the  bank  should  dis- 
count bills  accepted  hy  C  N  dr  Co.  to  a  certain 
amount,  and  that  C  N  dk  Co.  should  keep  in  the 
Bank  a  certain  fixed  cash  balance.  In  November 
/?,  finding  that  the  limit  of  the  discount  accom- 
modation had  been  exceeded,  and  the  cash  account 
overdrawn,  declined  to  discount  any  more  bills 
unless  security  were  given  for  the  amount  then 
due  to  the  Bank.  A,  the  only  partner  in  the  firm  of 
C  N  &  Co.,  then  in  Calcutta,  verbally  promised  on 
24th  November  to  deposit  with  the  Bank  the  title- 
deeds  of  the  premises  in  which  C  N  <k  Co.  carried 
on  their  business  ;  and  in  consideration  of  such  pro- 
mise, B  discounted  further  bills  from  24th  to  20th 
November.  A  sent  to  ^  a  letter  on  25th  November 
as  follows  ;  "  In  pursuance  of  the  conversation  the 
writer  had  with  you  yesterday,  we  now  deposit  the 
title-deeds  of  landed  house  property,  as  security 
against  our  discount  account."  The  letter  en- 
closed certain  title-deeds  of  m  hich  R  acknowledged 
the  receipt.  B  subsequently  discovered  they  were 
not  the  title-deeds  which  A  had  promised  to  deposit, 
and  of  this  he  -gave  A  notice  by  letter  on  28th 
November.  C  N  db  Co.,  on  the  5th  December 
1870,  suspended  payment  and  by  the  usual  order 
their  estate  and  effects  vested  in  the  Ofiicial  As- 
signee, who  thereupon,  finding  that  the  Bank 
claimed  a  lien  on  the  deeds,  brought  a  suit  against 
the  Bank  for  lecovery  of  them.  Held,  that  the 
Bank  was  entitled  to  retain  the  deeds  as  security 
both  for  the  balance  of  the  discount  account  exist- 
ing at  the  time  of  the  promise  to  deposit,  and  also 
for  the  billp  discounted  between  the  24th  and  29th 
November.  Semhle  :  TheBank  was  entitled  to  hold 
the  deeds  actually  deposited  as  if  they  were  the 
deeds  which  formed  the  subject  of  the  verbal  pro- 
mise to  E.  MiLLEB  V.  Chartered  Mercamtilb 
Bank  of  India,  London,  and  China 

6  B.  Ii.  B.  701 


2. 


Security  for  debt. 


Where  title-deeds  of  land  had  been  deposited  by  a 
debtor  with  the  Bank  of  Bengal,  and  a  letter  was 
given  authorizing  the  Bank  to  sell  the  land  and 
apply  the  proceeds  in  liquidation  of  a  debt  then- 
existing  and  due  to  the  Bank,  it  was  held  that  a 
valid  equitable  mortgage  was  thereby  created  in 
favour  of  the  Bank  as  a  security  for  the  money  duo. 
Ibrahim  Azim  v.  Cbuikshank 

7  B.  Ii.  B.  663 .  16  W.  B.  203 

3.  Memx^andum  given 

after   deposit — Security   for   loan.     The    defendant 
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DEPOSIT  OP  Title-deeds— confeif. 

deposited  certain  title-deeds  Avith  the  plaint- 
ift  as  security  for  the  repayment  of  R  1,200  lent 
him  by  the  plaintiff  at  the  time  the  deposit  was 
made.  On  the  evening  of  the  same  day,  the  de- 
fendant, by  way  of  further  security,  gave  to  the 
plaintiff  a  promissory  note  for  the  amount  of  the 
loan,  and  endorsed  thereon  the  following  memoran- 
dum :  "  For  the  repayment  of  the  loan  of  R  1,200 
and  the  interest  due  thereon  of  the  within  note  of 
hand,  I  hereby  deposit  with  the  plaintiff,  as  a  col- 
lateral security  by  way  of  equitable  mortgage,  title- 
deeds  of  my  property."  Held,  that  the  equitable 
mortgage  was  complete  without  the  memorandum  ; 
the  memorandum  was  not  a  WTiting  which  the  part- 
ies had  made  as  the  evidence  of  their  contract,  but 
onlj'  a  writing  Mhich  was  evidence  of  the  fact  from 
"w  bich  the  contract  Avas  to  be  inferred.     Kedaenath 

DCIT  V.  SHAWIiilL  KhETIRY 

11  B.  L.  B.  405  :  20  W.  B.  150 

Return  of    deeds 


to  satisfy  dculis  as  to  title.  "Where  the  plaintiff 
had  advanced  to  the  first  defendant  I;38,IC0,  and 
had  agreed  to  advance  E27,CC0  more,  the  whole 
Rr)5,C00  to  be  eecuied  by  a  mortgage  of  the  first 
defendant's  inmoveabJe  prcpeity,  and  the  first 
defendant  hsd  deposited  \\ith  the  pjaintift  the  title- 
deeds  of  his  immoveable  property,  for  the  purpose 
of  enablirg  him  to  get  a  moitgage-deed  pupand, 
and  had  agreed  to  execute  fuch  mortgage-dted 
on  payment  to  him  by  the  plaintiff  of  the  balance 
of  the  J166,CC0,  and  the  title-deeds  were  afterwards 
returned  by  the  piaintiff  to  the  first  defendant  for 
the  purpose  of  enabling  him  to  clear  up  certain 
doubts  as  to  his  title  to  scire  of  the  premises  ccm- 
prised  in  the  deeds,  and  such  deeds  were  rot  £ub- 
sequentlj'  returned  ty  the  first  defendant,  nor  were 
others  dejcsited  in  lieu  thereof,  and  the  balance 
of  the  E(5,Cf  0  was  not  paid  by  the  plaintiff  to  the 
first  deiencant  :  Edd,  that  there  was  an  equitable 
mortgage  to  the  plaintiff  to  secure  138,100,  so 
far  as  concerned  the  property  comprised  in  the  deeds. 
Dayal  Jaieaj  v.  Ji\eaj  Bat^ksi 

I.  L.  B.  1  Bern.  237 


5. 


Contract  of  mort- 


gage— Litter  stating  terms  of  equitable  mortgage, 
efjtct  cf — Eij'U'italle  mcrtcagce,  his  prefer  rcnudy. 
A  and  B  executed  a  joint  and  several  promissory 
note  in  favour  of  the  plaintiff.  On  the  same 
day  A  deposited  with  the  plaintiff  the  title-deeds  of 
his  jrojerty  as  collateral  security,  and  received 
ccnjcintjy  vith  B  a  part  of  the  ccnsideration-m.oncy 
for  the  frcmiEscry  note.  Shortly  afterwards  A 
addressed  a  letter  to  the  plaintiff  to  this  effect: 
"As  collateral  security  for  the  due  payment  of 
R2,t(0  e(cirtd  ly  a  jrcmissory  note  of  even  date 
1  herewith  hand  you  the  title-deeds  of  my  property 
.  ircney  l:crrc\\cd  and  received  in  pledge 
of  hcuse,"  and  obtained  the  balance.  In  a  suit  on 
the  basis  cf  the  dccumentSjfor  foreclosure,  or  for  sale, 
of  the  jicjcrty,  cr  in  the  alternative  for  a  convey- 
ance ol  the  legal  estate  :  Beld,  that  the  letter  itself 
was  rot  a  ccntract  of  mortgage,  and  was  without 
registration  admissible  in  evidence  of  the  equitable 


DEPOSIT  OF  TITLE-DEEDS— co»/(?. 

mortgage  which  had  been  completed  upon"^  deposit 
of  title-deeds.  Held,  also,  that  the  existence  of 
the  letter  would  not  prevent  the  plaintiff  from  giv- 
ing any  other  evidence  in  proof  of  his  claim. 
Kedarnath  Dvit  v.  Sham  Loll  Khettry,  11  B.  L.  R. 
405,  followed.  Held,  further,  that  the  plaintiff 
was  not  entitled  upon  the  transaction  to  a  con- 
veyance of  the  legal  estate  his  proper  remedy 
being  by  sale  of  the  mortgaged  property.  Oo 
NouNG  V.  MouN(}  Htoon  Oo 

I.  L.  B.  13  Calc.  822 


e. 


Legal 


mortgage 
unregistered — Claim  ly  mortgagee,  who  has    failed 
to  register  mortgage-deed,  to  have  an  equitable   mort- 
gage hy  virtue  of  deposit  of  title-deeds  previously  to 
execution   of  mortgage-deed.     The  plaintiff  having 
consented  to  lend    R10,C0C  to  the  defendant,  the 
latter  deposited   with  him,  on  the  2nd  April  1883, 
the  title-deeds  of  a  certain  property.     On  receiving 
them,  the  plaintiff  told  the  defendant  that  he  would 
take  them  to;  his  attorney,  have  a  deed    drawn 
up,  and  then  advance  the  money.     The  defendant 
applied  to  the  plaintiff  for  the  money  before  the 
deed  was  prepared,  but  the  plaintiff  refused,  saying 
he  would  not  advance  the  money  until  he  was  satis- 
fit  d    by    attorney,  ard  the  deed  had  been    pre- 
pared.    At  the  time  the  deeds  were  handed  over 
to  the" plaintiff  {i.e.,  the  2nd  April  1885),  there  was 
no  existing  debt    due   by    the  defendant  to  the 
plaintiff.     On  the  6th  April  1886,  the  mortgage-deed 
was  executed,  and  on  the  same  day  the  money  was 
advanced  by  the  plaintiff  to  the  defendant.     The 
plaintiff  stated  that  he  "  had  advanced  the  money 
on  the  security  of  the  title-deeds  on  the  same  day." 
Be  did  not  say  how  long  before  the  execution  of  the 
deed  the  money  had  been  paid,  but  the  deed  itself 
recited  that  the  R10,C00  were   paid   immediately 
before  the  execution  of  the  mortgage.     The  mort- 
gage-deed was  not  registered.     The  plaintiff  stated 
that  he  knew  that  it  required  registration,  but  that 
it  was  left  unregistered  at  the  request  of  the  de- 
fendant, who  did  not  wish  to  be  '*  exposed  in   the 
eyes  of  the  public."     The  plaintiff  sued  for  a  de- 
claration  that   he   was   entitled   to   an   equitable 
mortgage  upon  the  said  projiierty,  and  for  the  sale 
thereof,  in  default  of  the  payment  of  the  mortgage- 
debt.     Be  contended  that  the  loan  had  been  made 
on  the  security  of  the  title-deeds  which  had  been 
deposited  on  the  2nd  April ;  that  he  had,  no  doubt, 
intended  to  obtain  a  legal  mortgage,  but  that  he 
had   abandoned   that  intention    by    consenting 
to  leave  the  mortgage-deed  unregistered,  and  haa 
on  the  6th  April  elected  to  rely  upon  his  equitable 
m.ortgage.    held,  that  the  plair.tih  had  no  equitable 
mortgage.     At  the  time  when  the  deeds  were  de- 
posited, there  was  no  antecedent  or  existing  debt, 
nor  was  any  oral  agreement  made  that  the    title 
deeds  should  stand  as  a  secuity  for  future  advances, 
nor  "was  any  advance,  in  fact,  made  until  the  mort- 
gage-deed was  about  to  be  executed.     There  could 
be  no  doubt  that,  if  the  defendant  had  not  been 
ready  to  execute  the  deed,  no  advance  would  have 
been  made.     The  money  was  really  advanced  on 
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the  security  of  the  mortgage- deed,  though,  at  the 
time  the  money  was  advanced,  the  plaintiff  had  the 
title-deeds  in  his  possession.  Jaitha  Bhima  v. 
Abdui.  Vyad  OoSxMan   .  I.  Ii.  R.  10  Bom.  634 


7.  — 


~Lien — Mahomedan 


Idw — Trust.  S  purchased  the  muttah  of  E,  and 
paid  part  of  the  consideration-money,  when  the 
parties  came  to  complete,  the  vendors  had  not  the 
title-deeds,  but  they  promised  to  deliver  them  in  a 
few  days,  and  arranged  that  the  remaining  part  of 
the  purchase-money  should  be  retained  by  the  pur- 
chaser, and  they  handed  over  to  him  the  title-deeds 
of  another  muttah  called  T,  to  be  held  as  security  for 
their  delivering  to  the  purchaser  the  title-deeds  of 
muttah  E  in  order  to  perfect  his  title.  The  pur- 
chaser, on  the  faith  of  this,  advanced  large  sums  and 
paid  off  a  mortgage  on  muttah  T.  This  latter  mut- 
tah having  been  sold,  8  brought  a  suit  to  recover  the 
amount  advanced  by  him  on  account  of  that  muttah, 
claiming  to  be  equitable  mortgagee,  and  to  have  a 
charge  on  that  estate  for  the  advances  made  by  him 
in  respect  thereof.  Held,  that  the  transaction 
created  a  lien,  and  bound  the  muttah  T  for  the 
advances  made  by  S.  Semble :  By  the  Mahomedan 
law  such  a  deposit  for  a  security  in  respect  of  a 
contingent  loss  would  be  in  the  nature  of  a  trust, 
not  a  power.  Varden  Seth  Sam  v.  Luckpathy 
RoYJEE   Lallah        .         .      9  Moo.  I.  A.  303 


8. 


Payment  of  mort- 


gage-debt  by  third  person  at  request  of  mortgagor- 
Deposit  of  mortgage-deed  and  documents  of  title 
with  such  third  person  at  request  of  mortgagor — 
Effect  of  transaction — Equitable  mortgage — Right 
of  suit.  The  first  defendant  held  a  mortgage  as  a 
security  for  a  loan  of  11350.  On  the  23rd  June 
1893,  the  mortgagors  themselves  paid  him  the 
interest  due  on  the  mortgage,  and  on  the  same  day, 
at  the  request  of  the  mortgagors,  the  plaintiff  paid 
him  the  principal  sum  of  R350,  which  payment  was 
endorsed  upon  the  mortgage^eed.  The  deed  so 
endorsed,  together  with  another  document  of  title, 
was  thereupon  handed  over  to  the  plaintiff  by 
direction  of  the  mortgagors.  The  plaintiff  subse- 
quently brought  this  suit,  alleging  that  the  defend- 
ant had  agreed  to  assign  over  the  mortgage  to  him 
and  praying  that  he  might  be  ordered  to  execute  a 
transfer.  The  lower  Court  found  that  there  was 
no  agreement  to  assign  the  mortgage,  but  that  the 
plaintiff  was,  under  the  circumstances,  entitled  to 
have  an  assignment  executed  to  him  by  the  defend- 
ant. On  appeal  by  the  plaintiff  :  Hdd,  that  the 
plaintiff  was  not  entitled  to  an  assignment  of  the 
mortgage  from  the  defendant.  But  AeW,  also, 
dismissing  the  appeal,  that  the  plaintiff  had  no 
right  of  suit  against  the  defendant.  The  defendant's 
mortgage  was  at  an  end.  It  was  paid  off,  and 
nothing  remained  for  the  defendant  to  do  but 
to  retransfer  the  property  to  the  mortgagors  or  to 
such  person  as  they  should  direct ;  but  as  there  was 
no  contract  or  privity  between  the  defendant  and 
the  plaintiff,  the  latter  could  enforce  no  right  against 
the  defendant.  His  remedy  was  against  the  mort- 
gagors.    When  the  defendant,  at  the  request  of  the 
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mortgagors,  handed  over  the  endorsed  mortgage- 
deed  and  the  other  document  of  title  to  the  plaintiff, 
a  new  mortgage,  viz.,  an  equitable  mortgage  by 
deposit  of  title-deeds,  was  effected  by  the  mort- 
gagors in  favour  of  the  plaintiff.  What  rights 
that  deposit  gave  against  the  mortgagors  depended 
on  the  agreement  between  them.  Khushal 
Sadashiv  v.  Punamchand  Jusrupji 

I.  L.  R.  22  Bom.  164 


9. 


Transfer  of  Pro- 


perty Act,  s.  59 — Deposit  of  title-deeds  in  Calcutta 
—  Immoveable  property  in  mofussil.  It  is  not 
necessary  to  the  validity  of  a  mortgage  by  deposit  of 
title-deeds,  under  s.  59  of  the  Transfer  of  Property 
Act  (IV  of  1882),  that  the  property  to  Avhich  the 
title-deeds  relate  should  be  situated  within  the  limits 
of  one  of  the  towns  where  such  mortgages  are 
allowed.  Varden  Seth  Sam  v.  Luckpathy  Royjee 
Lallah,  9  Moo.  I.  A.  303,  and  Manekji  Framji 
V.  Rustomji  Naserwanji  Mistry,  I.  L.  R.  14  Bom. 
269,  referred  to.     Madho  Das  v.  Ram  Kishen 

I.  L.  R.  14  A.11.  238 


10. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  8.  59 — Mortgage  by  deposit 
of  title-deeds  before  ■  the  coming  into  force  of  Act 
IV  of  1882.  Up  to  the  1st  of  July  1882,  being  the 
date  of  the  coming  into  force  of  Act  IV  of  1882, 
ther3  was  no  difference  between  the  law  in  the 
mofussil  and  that  prevalent  in  the  Presidency  towns 
as  to  the  validity  of  a  mortgage  created  by  a  deposit 
of  title-deeds  with  a  creditor  with  intent  to  secure  a 
debt.  Waghela  Rajs^nji  v.  Masludiny  I.  L.  R. 
11  Bom.  551  :  L.  R.  14  I.  A.  89,  Varden  Seth  Sam 
v.  Luckpathy  Royjee  Lallah,  9  Moo.  I.  A.  303, 
Bunsee  Dhur  v.  Heera  Lall,  1  N.  W.  166,  Lalji 
V.  Gobind  Ram,  6  Sel.  Rep.  165,  and  Muhammad 
All  V.  Salai  Jang,  4  Sel.  Rep.  168,  referred  to. 
A  mortgage  effected  as  above  described  will  cover 
future  advances  as  well  as  the  existing  debt  or  con- 
temporaneous advance  in  respect  of  which  it  was 
made.  E.x  parte  Langston,  17  Ves.  Jr.  237,  refer- 
red to.     Himalaya  Bank  v.  Quarry 

I.  L.  R.  17  All.  252 


11. 


Transfer  of  Pros- 


perty  Act  {I  V  of  1882)  s.  59 — Immoveable  properties 
situated  party  outside  the  limits  of  Calcutta — Tran- 
saction in  Calcutta — Form,  of  decree  on  mortgage — ' 
Practice.  The  defendant  borrowed  money  from  tho 
plaintiff  in  Calcutta  by  deposit  of  title-deeds 
relating  to  immoveable  properties  situated  partly 
inside  and  partly  outside  the  limits  of  the  town  of 
Calcutta.  In  a  suit  by  the  plaintiff  :  Hrld,  that, 
the  transaction  having  taken  place  in  Calcutta, 
the  mortgage  was  valid  as  an  equitable  mortgage 
under  s.  69  of  the  Transfer  of  Property  Act,  though 
some  of  the  properties  were  situated  outside  the 
limits  of  the  town,  and  that,  according  to  the 
practice  of  the  Court,  the  appropriate  remedy  in 
such  a  mortgage  suit  is  a  decree  for  sale.  Srinath 
Roy  v.  Godadhub  Das    .    I.  L.  R.  24  Calc.  348 

1  C.  W.  N.  225 
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12. 


Further  advances 


— Equitable  mortgage  on  title-deeds  already  deposited 
under  previous  mortgage.  The  defendants  had 
executed  a  mortgage  in  favour  of  the  plaintiff, 
and  handed  him  the  title-deeds  of  the  mortgaged 
property.  Subsequently  the  plaintiff  advanced  a 
further  sum  to  the  defendants  who  agreed  that  the 
plaintiff  should  retain  the  title-deeds  already  held  by 
him  as  security  for  the  repayment  of  the  further 
advances.  There  was  no  fresh  deposit  of  the  deeds. 
Held,  that  the  plaintiff  was  entitled  to  be  declared 
an  equitable  mortgagee  in  respect  of  such  further 
advance.  Ex-parte  Kensington,  2  V.  <Ss  B.  79,  ap- 
plied.   In  re  Beetham,  18  Q.  B.  D.  380,  referred  to. 

GiRENDRO  COOMAR  DUTT  V.  KUMUD  KUMARI  DaSI 

I.  L.  R.  25  Gale.  611 
2  C.  W.  N.  356 
DEPOSITARY. 

See  Limitation  Act,  1877,  Sen.  II,  Arts. 
48,  49  and  145  I.  L.  R.  26  Bom.  430 

See  Limitation  Act,   1877,  Sch.  II,  Art. 
145        .         .     I.  li.  R.  18  Gale.  234 
I.  L.  R.  20  Gale.  51 
DEPOSITION. 

See     Commission — Criminal  Cases. 

I.  Ii.  R.  19  Bom.  749 

See  Evidence — Civil      Cases — Deposi- 
tions      .  I.  Ii.  R.  35  Gale.  751 

See  Evidence — Criminal  Cases — Depo- 
sitions. 
"^See  Evidence  Act,  ss.  32,  33. 
See  Limitation  Act,  1877,  s.  19. 

I.  Ii.  R.  16  Mad.  220 
I.  L.  R.  20  Mad.  239 


—  of  ■witnesses,  reading  over — 
See  Criminal  Procedure  Code,  s.  360. 

13  G.  W.  N.  942 


See  Forgery 
See  Jury     . 


I.  Ii.  R.  36  Gale.  955 
.  13  G.  W.  N.  197 


Proof  of — Proof  of  a  previous  deposi- 
tion, exhibited  without  objection — Identity  of  witness 
— Admissibility  in  evidence.  Where  the  deposition 
given  by  the  petitioner  in  a  previous  case  Avas 
sought  to  be  proved  in  a  subsequent  case  : 
Held,  that  the  mere  putting  in  of  the  previous 
deposition  will  not  be  sufficient  proof  of  the  same, 
but  that  it  Avas  necessary  to  prove  that  the  present 
petitioner  was  the  person  who  was  examined  in  the 
previous  suit.  The  fact  that  the  document  was  not 
objected  to  when  it  was  only  made  an  exhibit  made 
no  difference.  Sheikh  Fakir  Mahomed  v.  Sheikh 
UziR  Ali  (1909)     .  .  .     13  G.  W.  N.  409 

DEPUTY       GOIiLEGTOR,         JURISDIG. 
TION  OF. 

See  Bengal  Drainage  Act,  s.  44. 

8  G.  W.  N.  669 

See  Collector. 

See  False  Evidence — Generally. 

I.  L.  R.  27  Gale.  820 


DEPUTY      COLLECTOR,        JURISDIG. 
TICK-  OF—concld. 

— Suit  for   restoration    of    specific 

moveable  property Madras    Bent    Recovery 

Act  {Madras  Act  VIII  of  1865),  8.  49.  A  raiyat 
brought  a  suit  in  the  Court  of  a  Deputy  Collector  as 
under  the  Rent  Recovery  Act  praying  for  the  release 
from  attachment  and  the  restoration  to  him  of 
certain  moveable  property,  and  for  some  other 
subsidiary  relief.  Held,  that  the  Deputy  Collector 
had  no  jurisdiction  to  entertain  the  suit  under  the 
Rent  Recovery  Act,  s.  49.  Rajah  of  Venkatagibi 
V.  Yerra  Reddi     .         .    I.  L.  R.  16  Mad.  323 

DEPUTY  COMMISSIONER. 

See  Discharge  of  Accused. 

19  W.  R.  Cr.  49 
See  Guardian      I.  L.  R.  34  Gale.  569 

1.  Jurisdiction—Crmina;  Proce- 
dure Code,  1872,  s.  36 — Commitment  to  Deputy 
Commissioner  as  Court  of  Session  when  he  could 
only  act  as  Magistrate.  The  prisoner  Avas  commit- 
ted to  the  Court  of  Session  for  trial  on  the  21st  day 
of  December  1872,  and  the  record  was  sent  to  the 
Deputy  Commissioner  of  Jalaun.  Under  the  Code  of 
Criminal  Procedure,  Act  X  of  1872,  Avhich  came  into 
force  on  the  1st  day  of  January  1873,  the  Deputy 
Commissioner  Avas  no  longer  a  Court  of  Session,  but 
received  powers  under  s.  36  to  try,  as  a  Magis- 
trate, classes  of  cases  which  formerly  he  AA'ould  have 
tried  as  a  Court  of  Session.  The  Deputy  Commis- 
sioner, disregarding  the  commitment,  took  the  case 
up  afresh  as  a  Magistrate  of  the  district  under 
s.  36.  Held,  that  this  was  clearly  illegal,  and 
that  the  Magistrate  was  bound  to  have  sent  the  com- 
mitment on  to  the  proper  Court,  and  had  no  power, 
a  trial  being  in  progress,  to  commence  a  ncAv  enquiry 
in  the  same  matter  against  the  prisoner.  Queen 
V.  PooRUN     .         .         .  .  5  N".  W.  219 

2. Assistant        Commissioner, 

Ghota  Wagpore.  An  Assistant  Commissioner  in 
Chota  Nagpore  (exercising  the  poAvers  of  a*Sudder 
Ameen)  has  no  jurisdiction  to  try  a  suit  valued  at 
R2,800.  The  suit  is  cognizable  by  a  Deputy  Com- 
missioner who  has  the  poA\'ers  of  a  Principal  Sudder 
Ameen.     Dhodheya  v.  Munaran  Teavary 

7  W.  R.  356 


3. 


Non-Regulation  Province- 


Criminal  Procedure  Code,  1861,  ss.  14,  412 — Appeal. 
A  Deputy  Commissioner  in  a  non- Regulation 
Province  came,  under  s.  14  of  the  Code  of  0*iminal 
Procedure,  under  the  designation  of  Magistrate 
of  the  district,  and  Avas  competent  to  decide  upon  an 
appeal  preferred  under  s.  412  from  an  order  of  a 
subordinate  Magistrate  Avho  had  exercised  jurisdic- 
tion in  a  case  in  Avhich  he  had  no  jurisdiction. 
Queen  v.  Boron  Dhoom     .         .  16  W.  R.  Cr.  1 

4. District  Co\xrt—Itisolveni  judg- 
ment-debtors— Civil  Procedure  Code,  1882,  ss.  344, 
360 — Application  to  have  judgment-dd}tor  declared 
insolvent — Costs.  The  Court  of  the  Judicial  Com- 
missioner, and  not  that  of  a  Deputy  Commissioner,  is 
the  "  District  Court  "  in  Chota  Nagpore  under  ss.  2 


» 
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and  344  of  the  Civil  Procediire  Code.  A  Deputy 
Commissioner,  therefore,  invested  by  the  local 
Government  with  powers  under  s.  360  of  the  Code, 
has  no  jurisdiction,  apart  from  any  transfer  by  the 
**  District  Court,"  to  entertain  an  application  by  a 
judgment-creditor  under  s.  344  to  have  his  judg-. 
ment-debtor  declared  an  insolvent.  In  re  Waller, 
I.  L.  JR.  6  Mad.  430,  and  Purbhudas  Velji  v.  Chngan 
Baichand,  I.  L.  R.  8  Bom.  196,  followed.  The 
question  of  jurisdiction  not  having  b^en  raised  in 
the  lower  Court,  the  order  was  set  aside  wathout 

costs.      JOYNARAYAN     SiNGH     V.     MUDHOO     SUDUN 

Singh      .         .  .     I.  L.  B.  16  Calc.  13 

5. "  Magistrate  of  first 

class,  dviy  of,  to  commit  to  Sessions  person  accused  of 
dacoity — Criminal  Procedure  Code  {Act  V  of  1898), 
8.  30 — Object  of  conferring  special  powers  on  District 
Magistrates — Jurisdiction.  A  Magistrate  of  the 
first  class  who  is  holding  an  inquiry  in  a  case  of 
dacoity  has  jurisdiction  either  to  commit  the 
accused  to  the  Court  of  Session  or  to  discharge  him. 
He  has  no  authority  to  make  over  the  case  to  a 
District  Magistrate  who  is  a  Deputy  Commissioner 
specially  empowered  under  s.  30,  Code  of  Criminal 
Procedure,  to  try  such  cases.  But  where  it  was 
found  that  an  accused  person  who  had  been  con- 
victed by  the  District  Magistrate  in  a  case  thus 
made  over  to  him  had  not  been  prejudiced  at  the 
trial,  the  High  Court  maintained  the  conviction. 
Amib  Khan  v.  King-Emperok  (1902) 

7  C.  W.  N.  457 

DEPUTY   COMMISSIONER,  AKYAB. 

Insolvency — Civil   Procedure    Codt* 

1877,  s.  6  and  ss.  344-360.  The  Deputy  Commis- 
sioner  of  Akyab  sitting  as  District  Judge  has  power 
to  entertain  applications  under  Ch.  XX  of  Act  X 
of  1877.  S.  6  (d)  of  that  Act  interposes  no  obstacle 
in  the  way  of  the  Deputy  Commissioner  dealing 
with  such  applications,  nor  does  the  exercise  of 
power  in  any  way  "  aflect  the  jurisdiction  of  the  Re- 
corder of  Rangoon  sitting  as  an  Insolvent  Court  in 
Akyab  "  within  the  meaning  of  that  section.  In  the 
matter  of  Abdul  Hamed 

I.  L.  R.  4  Calc.  94 :  2  C.  L.  R.  485 

DEPUTY  COMMISSIONER  OF  POLICE, 
CALCUTTA. 

confession  signed  by — 

See  Confesskjn — Confessions  to  Police 
Officers      .        I.  L.  R.  1  Calc.  207 

po"w^er  of— 

See  Calcutta  Police  Act,  s.  6. 

I.  L.  R.  20  Calc.  670 

DEPUTY  MAGISTRATE. 

Sec  Appeal  in  Criminal  Case — AcQxnx- 
TALS,  Appeals  from. 

I.  L.  R.  26  Mad.  478 

!  See  False  Charge  I.  L.  R.  33  Calc.  30 

See  Magistrate,    jurisdiction  of. 
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f  power  of,  to  administer  oath. 
See   False   Evidence — Generally. 

I.  L.  R.  14  Calc.  653 
DESERTION. 

See  Burmese  Law — Divorce. 

I.  L.  R.  19  Calc.  46a 

See  Divorce  Act,  s.  3,  cl.  9,  s.  14  and 

s.  37.  >*| 

I.  L.  R.  4  Calc.  260  :  3  C.  L.  R.  484 

I.  L.  R.  3  Calc.  485  : 1  C.  L.  R.  552 

5  B.  L.  R.  Ap.  153 

I.  L.  R.  5  All.  71 

I.  L.  R.  22  Mad.  328 

See  Hindu  Law — Husband  and  wife. 

I.  L.  R.  13  AU.  126 

DESIGN. 

See  Inventions  and  Designs  Act,  s.  51. 

I.  L.  R.  25  All.  493 

I.  L.  R.  26  All.  96 

DESTRUCTION. 

of  articles  unfit  for  human  food — 

See  Calcutta  Municipal  Act  (Ben.  Act 

III  OF  1899),  ss.  602,  505.  ►•  I 

I.  L.  R.  30  Calc.  421 

DETENTION  OP  ACCUSED  BY  PO- 
LICE. 

JN. .  See  Police  Custody      11  C.  W.  N.  554 


1. 


Criminal    Procedure  Code, 


1882,  8.  61  <1872,  s.   124,  para.  1 ;  1861  69,  s. 

152).  S.  162  of  tlie  Code  of  Criminal  rroccflurc, 
1801,  does  not  apply  to  cases  in  which  there  has  not 
been  a  continuous  detention  of  twenty- four  hours. 
Indrobur  v.  Queen     .         .  1  "W.  R.  Cr.  5 

2. Criminal    Procedure  Code, 

B.  167 — Remand  of  prisoners  in  custody  of  the 
police.  The  right  construction  of  s.  167  of  the  Code 
of  Criminal  Procedure  is  that  in  proceedings  before 
the  police  under  Ch.  XIV,  the  period  of  remand 
cannot  exceed  in  all  fifteen  days,  including  one  or 
more  remands.     Queen-Empress  v.  Enoadu 

I.  L.  R.  11  Mad.  98 

8.  Remund  of  pri- 

soners in  police  custody.  Under  s.  167  of  the  Code 
of  Criminal  Procedure,  the  period  for  which  a  Magis- 
trate can  authorize  the  detention  of  the  accused  ia 
police  custody  is  fifteen  days  on  the  whole,  including 
one  or  more  remands.  Qu^en-Empress  v.  Engadu, 
I.  L.  R.  11  Mad.  98,  followed.  In  re  Krishna.ii 
Pandurano  Joolekar     .     I.  L.  R.  23  Bom.  32 

4. Detention  in  police  custody 

by  order  of  Magistrate— -St/T/Zctcn*  reasons, 
recording  of — Criminal  Procedure  Code  {Act  V  of 
1898),  s.  167.  A  Magistrate  should  not  order  the 
detention  of  an  accused  person  in  police-custody, 
except  for  some  special  reason,  which  should  be 
recorded  in  writing  [s.  167,  sub-s.  (3),  Criminal 
Procediure  Code].     It  would  not   bo   a   sufhcicnt 
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DETENTION    OF     ACCUSED    BY     TO- 

JjlCTl—concld 

reason  for  sanctioning  such  detention  that  the 
accused  was  wanted  by  the  Police  for  individually 
pointing  out  the  places  through  which  he  passed 
on  his  way  to  commit  a  dacoity,  or  for  the  purpose 
of  obtaining  his  identificaton  in  the  village.  Amir 
Khan  v.  King-Empeeoe  (1902)     7  C.  W.  N.  457 

DETENTION  OF^GOODS. 

See  Damages,  suit  for. 

I.  L.  R.  34  Calc.  51 

DEVASTHAN  COMMITTEE. 


I 


"    Powers  of  ap'pomtmeni 

and  dismissal  of  Moktesars — Powers  exercisable 
in  the  interests  of  the  Devasthan — Dismissal  of 
Moktesar — Good  and  sufficient  cause — Burden  of 
proof.  The  powers  of  appointment  and  dismissal 
of  Moktesars  with  which  a  Devasthan  Committee 
are  vested  are  exercisable  not  in  their  own  interests, 
but  in  the  interests  and  on  behalf  of  the  Devasthan, 
of  which  they  are  trustees.  They  are  not  at  liberty 
to  appoint  or  dismiss  arbitrarily,  capriciously  or  for 
private  reasons  of  their  own,  but  only  on  grounds 
justified  by  the  interests  of  the  institution.  W  hen  a 
Mcktesar  is  dismissed  by  a  Devasthan  Committee, 
the  burden  of  proof  is  on  him  to  show  that  the 
Committee  did  not  act  in  a  bond  fide  belief  that  the 
dismissal  was  necessary  in  the  interests  of  the 
Devasthan,  but  had  been  actuated  by  some  other 
improper  motive.  Bhavanishankar  v.  Timmanna 
(1906)      .  .  I.  L.  R.  30  Bom.  508 

DEVIATION. 

See  Building     .  I.  Ir.  R.  33  Calc.  287 

DEVOLUTION. 

See  Hindu  Law    I.  L.  R.  31  Bom.  453 

DEW  AN. 

See  Criminal  Procedure  Code,  s.    45 
(1872,  s.  90). 
I.  L.  R.  4  Calc.  603  :  3  C.  L.  R.  87 

'    *  DHARMAM/  BEQUEST  TO. 

See  Hindu  Law — Will. 

I.  li.  R.  30  Mad.  340 

DHATURA. 

See    Penal    Code    (Act  XLV  op  1860), 
ss.  302,  325,  328. 

I.  Ii.  R.  30  All.  568 

DIGNITY,      SUIT      TO        ESTABLISH 
RIGHT  TO. 

See  Right  of  Suit — Dignities. 

DIGWAR  OP  GHAT     TASRA    IN  JHE- 
RIA. 

See  Service  Tenure.  12  C.  W.  N.  193 

DIGWAR  OP  RAMQURH. 

See  Service  Tenure     12  C.  W.  N.  178 


DIGWARI  TENURE. 

"^ — Bight  of  a  Digwar  to 

grant  mokurrari  lease—Subsoil  rights—Suit  by  land- 
lord— Government  whether  a  necessary  party.  The 
position  of  Digwars  of  Ghat  Tasra,  in  Manbhum, 
IS  analogous  to  that  of  the  Ghatwals  of  Birbhum. 
Bukronoth  Singh  v.  Nilmoni  Singh,  1.  L.  R.  5  Calc. 
389,  and  Nilmani  Singh  Deo  v.  Bakranath  Singh, 
I.  L.  R.  9  Calc.  187,  referred  to.  The  tenure 
consisting  of  mouzahs  Tasra  and  Raharaband,  has 
all  along  been  a  Digwari  tenure,  ancient  and  here- 
ditary, held  subject  to  the  payment  of  a  fixed 
rent  to  the  landlord  and  on  condition  of  the 
performance  of  certain  police  or  public  services, 
for  the  due  discharge  of  which  the  holder  has 
been  responsible  to  the  Government  which  alone 
has  exercised  the  power  of  appointment  to,  or 
dismissal  from,  the  office.  A  Digwari  tenure- 
holder  of  the  said  two  mouzahs  granted  a  mokurrari 
lease  of  all  the  surface  and  sub-soil  rights  in  them. 
Upon  a  suit  by  the  landlord,  without  making  the 
Government  a  party,  for  a  declaration  that  the 
mineral  rights  in  these  mouzahs  belonged  to  him  as 
landlord,  and  that  the  defendant  had  no  right  to 
grant  such  a  lease  :  Held,  that  the  Digwar  as  holder 
of  a  permanent  tenure,  possessed  all  underground 
rights  including  mining  rights,  and  that  therefore 
the  plaintiff  was  not  entitled  to  the  declaration- 
prayed  for.  Held,  further,  that  Government  was  a 
necessary  party  to  the  suit.  Brojanath  Bose  v. 
DuRGA  Prosad  Singh  (1907) 

I.  L.  R.  34  Calc.  753 
DILUVION. 

See  Bengal  Tenancy  Act,  s.  179. 

9  C.  W.  N.  886 

See  Limitation  Act,  1877. 

I.  L.  R.  29  Calc.  518 

See  Limitation  Act,  1877,  Sch.  II,  art. 
142  (1871,  ART.  143) 

I.  L.  R.  6  Calc.  72& 

See  Onus  of  Proof — Limitation  and 
Adverse  Possession. 

Alluvion — Eviction  by 

Landlord — Rent,  suspension  of — New  tenants  on  re- 
formed land.  When  land  has  been  lost  to  a  holding 
by  diluvion  and  subsequently  restored  by  alluvion, 
and  then  settled  with  persons  other  than  the 
tenants  of  the  holding,  the  tenant  is  not  entitled 
to  a  suspension  of  the  entire  rent  on  the  ground 
that  the  landlord  had  evicted  him  from  a  portioa 
of  the  demised  premises.  Dhunput  Singh  v. 
Mahomed  Kazim  Ispahain,  I.  L.  R.  24  Calc.  296, 
Harro  Kumari  Chowdhrani  v.  Purna  Chandra 
Sarbogya,  I.  L.  R.  28  Cah:  188,  and  Kali  Prasanna 
Khasnabish  v.  Mathura  Nath  Sen,  I.  L.  R.  34  Calc, 
191,  distinguished.  Rai  Charan  Shar  Mazumdar  v* 
Administrator- General  of  Bengal  (1909) 

I.  L.  R.  36  Calc.  856 

DIRECTORS. 

See  Bankers     .         I.  L.  R.  16  AIL  8a 

See    Company — Powers,    Duties,    and 
Liabilities  of  Directors. 
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"DIRECT  O'RS—concld. 


See   Company— Winding   up— Liability 

OF  DlBECTORS  AND   OFFICERS. 

I.  Ij.  K.  29  Gale.  688 

See  Limitation  Act,  s.  10. 

I.  Ij.  K.  18  Bom.  119 

discretion  of  — 

See    Company — Transfer    of      Shares 
AND    Rights  of     Transferees. 

—  proceeding  against— 

See  Company — Winding   up — Liability 

OF  Officers 
See  Limitation 

86     . 


I.  li.  R.  18  All.  12 

:t,   1877,  ScH.  II.  art 

.     'A^  I.  L.  R.  18  All.  12 
'1.  L.  R.  19  Mad.  149 

DISABIIilTY. 

See  Limitation  Act,  1877,  s.  7. 

5  C.  W.  N.  545 

See  Lunatic. 

See  Minor. 

DISAFPECTIOW. 

See  Penal  Code,  s.  124 A. 

I.  L.  R.  19  Calc.  35 
I.  L.  R.  22  Bom.  112, 152 


DISAPPEARANCE . 

See     Hindu      Law — Presumption 
Death. 


of 


DISBURSEMENTS,  LIEN  FOR. 

See  Bottomry-Bond        6  B,  L.  R.  323 

DISCHARGE  OP  ACCUSED. 

See  Compensation — Criminal  Cases — 
to  Accused,  on  Dismissal  of  Com- 
plaint. 

See  Complaint — Dismissal  of  Com- 
plaint. 

See  Criminal  Proceedings. 

I.  L.  B.  28  Calc.  104 

See  Criminal  Procedure  Code,  s.  20^5. 

I.  L.  R.  26  All.  584 

See  Criminal  Procedure  Code,  ss.  435, 
439  .         .      18C.  W.N.  1221 

See  Revision,  Criminal  Cases — Dis- 
charge OF  Accused. 

See  Witness — Criminal  Cases — Persons 

COaiPETENT  OR  NOT  TO  BE  WITNESSES. 

I.  Ii.  R.  25  Bom.  422 
. by  Presidency  Magistrate — 

See  Criminal  Procedure  Code,  ss.  435, 
439     .         .  13  C.  W.  N.  1221 

improper  discharge — 

See  Criminal  Procedure  Code,  s.  436. 
-»  5  C.  W.  N.  574 


DISCHARGE  OP  ACCUSED— con^rf. 

re-opening  of  proceedings  after — 

See  Criminal  Procedure  Code.  s.  437. 

6  C.  W.  N.  163 

1.  ^ Acquittal—Warrant   of  release. 

A  prisoner  is  entitled  to  be  discharged  from  custody 
immediately  on  the  judgment  of  acquittal  being  pro- 
nounced, and -no  formal  warrant  of  release  is  neces- 
sary.   Anonymous     .         .         .5  Mad.  Ap.  2 

2.  — Want   of  evidence — Discharge 

— Acquittal.  Where  there  is  no  pn'md  facie  case 
against  an  accused,  and  he  has  not  been  put  on  his 
defence,  nor  any  charge  preferred  against  him,  he 
should  be  discharged,  and  not  acquitted.  Queen  v. 
BiPRo  Doss       .         .         .  8  W.  R.  Cr.  45 

3.    Omission  to  draw  up  charge 

— Discharge — Acquittal.  Where  no  charge  in  wTit- 
ing  has  been  drawn  up,  and  the  prisoner  has  not 
been  asked  to  make  his  defence,  the  Magistrate,  if  he 
thinks  that  no  oflFence  has  been  proved,  can  only 
discharge,  and  not  acquit  the  prisoner.  Queen  v. 
Sheriff     .         .         .         .6  W.  R.  Cr.  13 


4. Investigation  by  Magistrate 

— Criminal  Procedure  Code,  1861,  ss.  171  and  225. 
Where,  under  s.  171  of  the  Criminal  Procedure 
Code,  a  case  was  sent  up  for  investigation  by  a 
Magistrate,  it  was  competent  for  such  Magistrate  to 
discharge  the  accused  under  s.  225,  if  in  his  o])inion, 
the  evidence  against  the  accused  was  not  sufficient 
to  warrant  their  committal  to  the  iSessions  Court. 
Reg.  v.  Pandurano  Maijral     .     5  Bom.  Cr.  41 


5. 


Re-trial  by  Magistrate  after 


discharge  and  acquittal  by  Deputy  Com- 
missioner—Crj;n/««^  Procedure  Code,  1S61,  ss.  202, 
207,  225.  Where  a  Deputy  Commissioner  held  a 
proceeding  in  which  the  accused  was  charged  with 
forgery  and  using  a  forged  document,  and  after  call- 
ing on  the  accused  during  the  enquiry  to  make  a 
statement,  but  without  calling  on  him  to  make  any 
further  defence,  and  after  hearing  the  whole  evi- 
dence both  for  the  prosecution  and  for  the  defence, 
discharged  and  acquitted  the  accused  :  Held,  that 
there  had  been  no  trial,  but  that  this  was  a  proceed- 
ing under  Ch.  XII  of  Act  XXV  of  1861  ;  that  under 
s.  202  of  that  Act  the  Magistrate  had  discretion  to 
examine  the  accused,  and  under  s.  207  to  examine 
witnesses  on  behalf  of  the  accused,  and  under  s.  225 
the  Magistrate,  when  finding  there  was  no  sufficient 
ground  for  committing  the  accused  to  the  Sessions, 
was  competent  to  discharge  and  acquit  him.  NiL- 
MONEE  Singh  Deo  v.  Ooma  Churn  Roy 

19  W.  R.  Cr.  49 

e. Improper  discharge  without 

enquiry — Charge  of  false  evidence — CrimituU 
Procedure  Code,  1872,  a.  473.  A  Joint  Magistrate, 
having  directed  a  recusant  witness  in  a  trial  before 
him  to  be  put  on  his  trial  for  giving  false  evidence 
subsequently,  on  the  9th  May,  on  hearing  the 
statement  of  the  witness  confessing  that  what  he 
had  stated  was  false,  and  that  he  had  wilfully  with- 
held what  he  knew,  recorded  a  proceeding  stating 
that  the  case  would  not  be  proceeded  with,  and 
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DISCHARGE  OF  ACCUSED—cowfrf. 

directing  the  discharge  of  the  accused  witness. 
Held,  that,  a«;  the  Joint  Magistrate  could  not  him- 
self try  the  case  by  virtue  of  s,  473  of  the  Criminal 
Procedure  Code,  his  proceeding  of  the  9th  May  was 
either  a  part  of  an  enqujry  into  a  case  triable  by  a 
Court  of  Session  or  of  some  proceeding  before  a 
Magistrate  other  than  such  enquiry  in  respect  of  an 
oflfence  which  the  enquiring  Magistrate  was  not 
competent  to  try,  and  that  in  either  case  the  Joint 
Magistrate  had  no  authority  to  discharge  the 
accused.     Queen  v.  Dudraj  Dosadh 

22  W.  B.  Cr.  83 

7.  Complaints  sent  up  by  Civil 

Court  and  referred  by  Sessions  Judge  to 
Magistrate — Improper  discharge.  Where  a  Ses- 
sions Judge  directed  a  Magistrate  to  make  an 
enquiry  into  the  matter  of  some  complaints  made  by 
a  Munsif  against  certain  j^ersons,  and  the  Magistrate 
recorded  the  opinion  that  there  was  evidence  enough 
to  incriminate  one  of  the  accused,  but  dismissed 
the  complaint  against  him  because  the  complaint 
made  against  him  had  not  been  explicit  :  Held,  that 
the  Magistrate  was  \^Tong  to  have  discharged  the 
accused,  and  ought  to  have  drawn  up  a  charge 
against  hfm.     Queen  v.  Thakoor  Ram 

25  W.  E.  Cr.  35 

8.  SuflQ.cient  grounds — Criminal 

Procedure  Code,  1872  s.  195.  As  to  the  meaning 
of  the  words  "  sufficient  grounds  "  for  committing 
an  accused  for  trial  in  s.  195  of  the  Criminal  Proce- 
dure Code,  and  when  he  may  be  discharged.  Luch- 
MAN  V.  Juala     .         .         .      I.  L.  R.  5  All.  161 


9. 


—  Warrant  cases — Criminal  Pro- 
1872,   Ch.   XVII .     In  cases  triable 


cedure  Code,  ib'iZ,  iJti.  A  vii.  m  cases 
under  the  provisions  of  Ch.  XVII  of  Act  X  of  1872, 
the  Magistrate  should  not  discharge  the  accused 
person  until  after  trial  as  prescribed  in  that  chapt-er. 
In  the  matter  of  Newar     .         .        7  N.  W.  230 

10. Discharge  •without  evidence 

• — Criminal  Procedure  Code,  1872,  s.  215.  In  a 
warrant  case  in  which,  although  the  complainant's 
witnesses  and  the  accused  were  per  sent,  the  Deputy 
Magistrate  discharged  the  accused  on  the  report  of  a 
police  officer  :  Held,  that  his  decision  was  illegal,  as 
he  was  bound  to  take  the  evidence  of  the  complain- 
ant before  discharging  the  accused.  Azeem  Ali  v. 
HuENAM  Dass       .         .         .       24  W.  R.  Cr.  9 

11. Obligation  to  hear 

evidence  before  discharge. — When  a  Magistrate 
has  referred  a  case  for  police  investigation  and  the 
police  arrest  certain  persons  and  send  in  evidence 
against  them,  he  is  bound  to  consider  that  evidence- 
before  he  discharges  them.  In  the  matter  of 
Beputoolla  v.  Najim  Sheikh     .  2  C.  Xj.  R.  374 


12. 


Power   of    Sessions  Judge 


to  commit — Criminal  Procedure  Code,  1861,  s.  435. 
The  discharge  by  a  Deputy  Magistrate  of  a  person 
charged  with  an  offence  triable  only  by  a  Court  of 
Session  is  no  bar  to  the  Sessions  Judge  ordering  the 
committal  of  such  person  to  the  Sessions  under  s. 
435,  Act  VITI  of  1859.     Queen  v.  Sreenath  Dey 

15  W.  R.  Cr.  61 


DISCHARGE  OF  ACCUSED— corrfci. 


Use  hy  Magis- 


13.  — 

trate  of  word  '' acquittaV  Where  a  Magistrate- 
used  the  words  "  acquittal  and  discharge  "  when  he 
intended  only  to  discharge  a  person  accused  of  an 
offence  not  triable  by  him  :  Held,  that  the  Court  of 
Session  was  competent,  under  s.  435,  Criminal  Proce- 
dure Code,  1861,  to  order  the  commitment  of  such 
accused  person.     Queen  v.  Neetee  Dulal 

8W.  R.  Cr.  41 

14.  Effect  of  discharge — Crimi- 
nal Procedure  Code,  1861,  s.  435.  The  discharge  of 
a  person  accused  of  an  offence  triable  by  the  Court  of 
Session  is  no  bar  to  his  being  again  brought,  with  a 
view  to  commitment,  before  a  Magistrate,  who  may 
proceed  in  such  a  case  without  an  order  from  the 
Judge.  S.  435,  Code  of  Criminal  Procedure,  ap- 
plies where  a  Magistrate  has  not  thought  fit  to  com- 
mit.    Queen  v.  Tilkoo  Goala      8  W.  R.  Cr.  61 


15. 


Criminal  Proce- 


dure Code  {Act  XXV  of  1861),  ss.  250,  251,  255, 
435— Act  VIII  of  1869,  s.  435~Sessions  Judge, 
power  of.  Where  no  formal  charge  had  been  dra\\n 
up  by  the  Magistrate  under  s.  250  of  Act  ^XV 
of  1861,  and  the  accused  had  not  been  called  upon 
under  s.  251  to  plead  thereto,  and  was  not  tried 
thereunder,  a  release  by  the  Magistrate  of  the 
accused  did  not  amount  to  an  acquittal  under  s.  255, 
but  simply  to  a  discharge  under  s.  250.  Under  such 
circumstances,  s.  435,  Act  VII  of  1869,  empowers  a 
Sessions  Judge  to  direct  the  committal  of  the  accused 
to  take  their  trial.  In  re  Jagabandhu  Myti  v. 
Goberdhan  Bera  .  .  4  B.  L.  R.  A.  Cr.  1 
s.  c.  Queen  v.  Goberdhan  Bera. 

12  W.  R.  Cr.  65 
In  re  Shoodhun  Mundle     .     5  W.  R.  Cr.  58 


16. 


Criminal  Proce- 


dure Code,  1861,  s.  250 — Power  of  Sessions  Court. 
Where  an  accused  person  had  been  discharged  by  a 
Magistrate  under  s.  250  of  the  Criminal  I^ocedure 
Code  after  enquiry  into  the  case,  the  Court  of 
Session  could  not,  under  s.  435,  remand  the  case  for 
further  enquiry.  In  the  matter  of  the  petition  of 
Caspersz  .         .         .         .     9  B.  L.  R.  337 

s.  c.  Caspersz  v.  Raneegunge  Coal  Company 

18  W.  R.  Cr.  39 


17. 


Criminal  Proce- 


dure Code,  1861,  s.  250 — Power  of  Sessions  Court. 
Where  a  Magistrate  had  discharged  an  accused 
under  s.  250  of  the  Criminal  Procedure  Code,  and 
afterwards  the  Sessions  Judge,  having  remanded  the 
case  for  further  enquiry,  re- tried  it  and  convicted  the 
accused,  the  High  Court,  ^hile  holding  that  the 
Sessions  Judge  had  no  power  to  make  the  order  of 
remand,  upheld  the  conviction.  In  the  matter  of 
the  petition  of  Jiat  Sahu     .      .      9  B.  L.  R.  339 

s.  c.  Jiat  Sah;u  v.  Bhebkon  Roy 

18  W.  R.  Cr.  39 


18. 


Committal 


case. 


Per 


Magistrate     after     discharge — Sessions 

Glover,  J- — In  a  case  triable  by  the  Sessions  Court 


■ 
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a  Magistrate  had  power  to  commit  the  accused  to 
the  Sessions  after  he  had  once  discharged  him. 
OuEEW  V.  Ramsodoy  Chuckebbutty 

20  W.  R.  Cr.  19 

Revival  of  charge — Dismissal 


19. 


of  charge  without  enquiry — Fresh  trial.  Where  the 
Subordinate  Magistrate  dismissed  a  charge  of  theft 
without  enquiry:  Held,  that  the  District  Magis- 
trate might  institute  a  fresh  enquiry  into  the  com- 
plaint.    Anonymous  5  Mad.  Ap.  31 

20. Power  of  Magis- 
trate to  revive  case  after  discharge.  A  Magistrate 
of  a  district  has  power  to  order  a  Subordinate  Magis- 
trate to  revive  a  case  in  which  the  accused  have  been 
discharged.     Habi  Singh  v.  Danish  Mahomed 

r  20  W.  R.  Or.  43 


21. 


Power  to 


revive 

-case  after  discharge — Transfer  of  case  part  heard. 
In  a  case  before  the  Joint  Magistrate  in  which  the 
prosecution  was  closed  and  the  accused  discharged 
under  s.  215  of  the  Criminal  Procedure  Code,  the 
Magistrate,  on  a  petition  presented  to  him  by  the 
prosecutor,  passed  an  order  of  remand  directing  the 
Joint  Magistrate  to  proceed  with  the  case  at  the 
stage  at  which  he  left  it.  Held,  that,  the  discharge 
not  being  equivalent  to  an  acquittal,  the  Magistrate 
might  have  received  a  complaint,  if  he  saw  sufficient 
Teason  for  doing  so,  and  might  have  made  it  over  to 
a  subordinate  officer  to  be  heard,  but  he  had  no 
power  to  make  the  order  of  remand  which  he  made. 
Kistobam  Mohaba  v.  Anis  .  20  W.  R.  Cr.  47 
In  the  matter  of  the  petition  of   Noob  Mahomed 

25  W.  R.  Cr.  81 


22. 


Revival  of  charge 


after  withdraioal.  Where  a  Deputy  Magistrate, 
under  s.  210,  Criminal  Procedure  Code,  permitted 
a  complainant  to  withdraAv  a  complaint  which  was 
not  considered  heinous,  and  discharged  the  accused, 
and  the  District  Magistrate  revived  the  case  against 
the  accused  at  the  instance  of  the  Commissioner, 
Held,  that  the  Magistrate  had  no  jurisdiction  to 
act  as  he  did.     Queen  v.  Zuhoobul  Huq 

25  W.  R.  Cr.  64 


23. 


Acquittal         by 


Deputy  Magistrate  under  s.  220,  Crimiridl  Procedure 
Code,  1872 — Power  of  Magistrate  to  order  re-trial. 
A  man  accused  of  theft  was  acquitted  by  the  Deputy 
Magistrate  under  s.  220  of  the  Code  of  Criminal 
Procedure.  The  District  Magistrate,  at  the  instance 
of  the  police,  ordered  the  case  to  be  re-tried.  It 
appeared  that  the  Deputy  Magistrate  had  not 
framed  any  charge,  but  that  no  failure  of  justice  had 
been  occasioned  by  his  not  doing  so.  Hdd,  that  the 
Magistrate  had  no  power  to  order  a  re-trial  without 
first  setting  aside  the  order  of  acquittal,  and  that 
he  had  no  power  to  set  aside  the  order  of  acquittal, 
as  the  case  had  not  been  appealed  to  him.  In  the 
matter  of  Joja  Pashan        .         .    3  C.  L.  R.  131 

24. Criminal  Proce- 
dure Code,  1872,  8.  216— Omission  to  prepare 
(Charge — Acquittal — Revival  of  prosecution.  A 
Magistrate  tried  and  acquitted  a  person  accused  of 


DISOaiRaa  of  lACCUS^jy^yyntd, 

an  offence  without  preparing  in  writing  a  charcre 
against  him.  Such  omission  did  not  occasion  any 
failure  of  justice.  Held,  with  reference  to  s.  216  of 
Act  X  of  1872,  explanation  1,  that  such  omission 
did  not  invalidate  the  or>|er  of  acquittal  of  such 
person  and  render  such  order  equivalent  to  an  order 
of  discharge,  and  such  order  was  a  bar  to  the  revival 
of  the  prosecution  of  such  person  for  the  same 
offence.     Empbess  of  India  v.  Gubdu 

I.I1.R.  3A1L129 


25. 


Revival  of  prose  - 


cution — Place  of  enquiry  or  trial — Enticing  away 
mrirried  womin.  A  person  was  prosecuted  before  a 
Criminal  Court  in  the  Punjab  for  enticing  away  a 
married  woman,  with  a  criminal  intent,  an  offence 
punishable  under  s.  498  of  the  Penal  Code.  Such 
prosecution  was  legally  instituted  in  such  Court, 
and  such  offence  was  properly  triable  by  it.  Suoh 
Court  discharged  such  person  under  the  provisions 
of  s.  215  of  Act  X  of  1872.  Subsequently  it  ap- 
peared  that  such  person  was  detaining  such  woman 
at  a  place  in  the  North-Wastern  Provinces,  and  he 
was  prosecuted  before  a  Criminal  Court  of  the  dis- 
trict in  which  such  place  was  situated  for  the  same 
offence  as  he  had  been  prosecuted  for  before  the  Cri- 
minal Court  in  the  P'linjab,  viz.,  enticing  away  such 
married  woman,  and  was  convicted  of  that  offence. 
Held,  that,  although  his  previous  discharge  did  not 
bar  the  revival  of  a  prosecution  for  the  same  offenpe, 
such  prosecution  could  only  be  revived  in  the  Punjab 
Court,  and  he  could  not  be  convicted  under  the  latter 
part  of  8.  498  of  the  Penal  Code  for  detaining  an 
enticed  woman  until  the  enticing  had  been  proved, 
and  such  conviction  had  been  properly  set  aside  by 
the  Court  o^ Session.  Empress  of  India  v.  Tika 
Singh     .         .         .         .         I.  L.  R.  3  AU.  251 

26.  -  __ Criminal  Proce- 
dure Coie^  1872,  s.  215 — District  Judge,  power  of. 
A  District  Magistrate  has  no  power  under  the  Code 
of  Criminal  Procedure,  1872,  to  revive  a  prosecution 
in  a  case  where  the  accused  has  been  improperly  dis- 
charged under  s.  216  by  a  Magistrate  having  juris- 
diction to  try  the  case.  Queen  v.  Venouvay- 
yanoar       .         .         .         .  I.  L.  R.  6  MacL  25 


27. 


Revival    of  proceedings — 


Presidency  Magistrate —  Warrant-case  —  Criminal 
Pr  cedure  Code  {Act  V  of  1898),  Ch.  XXI— Case,  re- 
hearing of — Whether  order  of  discharge  is  a  judgment. 
Held,  by  the  Full  Bench  (Ghosb,  J.,  dissenting)  that 
a  Presidency  Magistrate  is  competent  to  re- hear  a 
warrant-case  triable  under  Ch.  XXI  of  the  Code 
of  Criminal  Procedure,  in  which  he  has  discharged 
the  accused  person.  Held,  by  Ghose,  J. — Where  a 
Presidency  Magistrate,  by  reason  of  the  absence 
of  the  complainant,  and  without  pronouncing 
any  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  strikes  off  the  case,  his  order  is  not  a  judg- 
ment within  the  meaning  of  the  Code,  and  may  be 
altere<l  or  reviewed  by  him  upon  application  being 
made;  but  where  the  Magistrate,  after  taking  evi- 
dence, however  incomplete  that  evidence  may  be, 
exercises  his  judgment,  and  makes  an  order  of  dis- 
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charge,  he  is  not  competent  to  review  or  alter  it' 
and  make  further  inquirj'',  without  the  order  of  the 
Superior  Court.  Queen- Empress  v.  Dolegdbind 
Dass,  I.  L.  B.  28  Calc.  211,  and  Opoarha  Kumar 
Sett  V.  Sreemutty  Probod  Kumari  Dassi,  1  0.  W. 
N.  49,  approved  of.  Dwarka  Nath  Mondul  v. 
Beni  Madhab  Banerjee  (1901) 

I.  L  R.  28  Calc.  652:  s.c.  5  C.  W.  N.  457 


28. 


Criminal  Proce- 


dure Code  {Act  V  of  1898),  ss.  209,  436— Refusal  by 
Magistrate  to  charge  accused  with  offence  triable 
■exclusively  by  Court  of  Session—  "  Discharge  " — 
Charge  of  offence  triable  by  Magistrate — Acquittal 
— Order  by  Sessions  Court  for  further  inquiry  and 
■committal— Legality  of  such  order.  Certain  persons 
were  charged  before  a  Magistrate  of  the  first  class, 
under  s.  379  of  the  Indian  Penal  Code,  with  the  theft 
of  a  promissory  note.  The  prosecution  applied  for 
a  further  charge  to  be  framed  under  s.  477  of  the 
Indian  Penal  Code  ;  but  this  the  Magistrate  declined 
to  do,  as,  in  his  opinion,  there  was  no  direct  evidence 
that  the  accused  had  destroyed  or  secreted  the  note. 
After  hearing  the  evidence  for  the  defence,  the 
Magistrate  acquitted  the  accused  under  s.  258  of  the 
Code  of  Criminal  Procedure.  Application  was  then 
made  to  the  Sessions  Court  to  call  for  the  records 
and  direct  the  committal  of  the  accused  for  trial 
for  an  offence  under  s.  477  of  the  Indian  Penal  Code. 
The  Sessions  Court  ordered  that  a  further  inquiry 
be  made  and  that  the  accused  be  committed  for  trial. 
On  its  being  contended,  on  revision,  that  the  order 
of  the  Sessions  Court  was  illegal  on  the  ground  that 
the  accused  had  been  acquitted  and  not  discharged  : 
Held,  that  the  order  of  the  Magistrate  was,  in  sub- 
stance, an  order  discharging  the  accused  in  respect  of 
an  alleged  offence  under  s.  477,  Indian  Penal  Code, 
and  that  the  Sessions  Judge  had  jurisdiction  to  make 
the  order  sought  to  be  revised.  Queen-Empress  v. 
Hanumantha  Reddi,  1.  L.  JR.  23  Mad.  225,  con- 
sidered.    Krishna  Reddi  v.  Subbamma  (1900) 

I.  li.  R.  24  Mad.  136 


29. 


Warran  t-case — 


Trocess,  re-issue  of,  against  accused  in  respect  of  the 
same  offences — Magistrate,  Provincial  or  Mofussil, 
'powers  of — Whether  order  for  further  inquiry  neces- 
sary before  re-issue  of  process — Judgment — Criminal 
Procedure  Code  {Act  V  of  1898),  ss.  253,  367,  369, 
403,  and  437.  Held,  by  the  Full  Bench  (Ghose,  J. 
•dissenting)  that  a  Magistrate,  in  a  warrant-case, 
havmg  passed  an  order  of  discharge,  is  competent 
,to  take  fresh  proceedings  and  issue  process  against 
the  accused  in  respect  of  the  same  offence  without  an 
order  for  further  inquiry  being  passed  under  s.  437 
of  the  Criminal  Procedure  Code,  having  the  effect  of 
setting  aside  such  order  of  discharge.  Dwarka  Nath 
.Mondul  V.  Beni  Madhab  Banerjee,  I.  L.  R.  28 
Calc.  652,  referred  to.  Ghose,  J. — An  order  of 
discharge  when  once  made  by  a  Magistrate,  can 
only  be  altered,  and  the  prosecution  revived,  by  an 
order  of  a  superior  Court.  The  order  of  discharge 
made  by  the  Magistrate  in  this  case  did  not  amount 
■to  a  judgment  within  the  meaning  of  s.  369  or  s. 
•367  of  the  Criminal  Procedure  Code,  as  there  was 
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no  judicial  investigation  by  the  Magistrate  of  the 
merits  of  the  complaint,  and  therefore  the  order 
of  discharge  was  not  a  bar  to  the  revival  of  the  same 
complaint.  Mir  Ahwad  Hossein  v.  Mahomed 
ASKARI  (1902) 

I.  L.  R.  29  Calc.  726  :  s.c.  6  C.  W.  N.  633 


30. 


Criminal  Proce- 


dure Code  {Act  V  of  1898),  a.  435  {4)— Refusal  by 
Sessions  Judge  to  commit  for  trial — Subsequent 
commitment  by  District  Magistrate,  after  taking 
up  the  case  suo  motu — Legality.  A  second-class 
Magistrate,  after  inquiring  into  a  charge  of  murder 
discharged  the  accused.  A  revision  petition  was 
then  presented  to  the  Sessions  Judge,  requesting 
that  the  accused  might  be  committed  for  trial  at  the 
Sessions.  The  Sessions  Judge  dismissed  the  peti- 
tion, holding  that  the  Magistrate's  reasons  for  dis- 
charging the  accused  were  good.  At  a  subsequent 
date,  the  District  Magistrate  took  up  the  case  suo 
motu  and  directed  the  commitment  of  the  accused 
for  trial  at  the  Sessions  Court  on  a  charge  of  murder. 
On  reference  being  made  to  the  High  Court  for 
orders  :  Held,  that  the  commitment  that  was  made 
under  the  District  Magistrate's  order  was  invalid 
and  must  be  set  aside.  Under  cl.  {4)  of  s.  435  it  was 
not  competent  to  the  District  Magistrate  to  enter- 
tain an  application  for  the  commitment  being 
ordered  when  the  Sessions  Judge  had  refused  such 
an  order.  Nor  could  he  act  suo  motu.  The  reason 
for  the  prohibition  in  the  section  was  to  avoid  a  con- 
flict between  the  orders  of  two  District  authorities 
having  co-ordinate  powers,  and  that  reason  applied 
equally  to  cases  in  which  the  authorities  acted  buo 
motu.     KLalimuthtj  v.  Emperor  (1902) 

I.  L.  R.  26  Mad.  477 


31. 


Case  revived    by 


Chief  Presidency  Magistrate  and  transferred  for 
trial  to  Honorary  Bench — Preliminary  objection 
that  case  could  not  be  revived  by  Chief  Presidency 
Magistrate,  whether  entertainable  by  the  Bench, 
The  Chief  Presidency  Magistrate  revived  a  case 
which  had  been  dismissed,  and  transferred  it  for 
trial  to  a  Bench  of  Honorary  Magistrates.  At  the 
hearing  before  this  Bench,  a  preliminary  objection 
was  taken  that  the  Presidency  Magistrate  had  no 
power  to  revive  the  case  and  to  transfer  it  to  the 
Bench  for  hearing.  Held,  that  the  Honorary  Bench 
had  jurisdiction  to  entertain  such  objection.  i/eZrf, 
further,  that  the  objection  in  question  was  met  by 
the  decision  in  the  case  of  Dwarka  Nath  Mondvl  v. 
Beni  Madhub  Banerjee,  I.  L.  R.  28  Calc.  652. 
Walters  v.  Ibrahim  (1903)        7.  C.  W.  N.  527 

32.  Discharge  after  committal 

to  Sessions,  effect  of — Criminal  Procedure  Code, 
s.  494 — Irregular  procedure — Discharge  of  prisoner 
committed  to  Sessions — New  trial — Autrefois  acquit. 
A  prisoner  committed  to  Sessions  on  a  charge 
cannot  be  discharged  by  the  Sessions  Court  under 
s.  494  of  the  Code  of  Criminal  Procedure,  but 
must  be  convicted  or  acquitted.  Where  a  pri- 
soner was  erroneously  discharged  by  a  Sessions 
Court  under  s.  494  (a) :  Held,  that,  as  the  prisoner 
was  entitled  to  be  acquitted,  a  conviction  obtained 


\ 
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in  a  second  trial  the  same  offence  was  bad  in  law. 
Oueen-Empress  v.  Sivarama 

I.  L.  R.  12  Mad.  35 


33. 


Discharge  "when  evidence 


raight  justify  conviction — Discharge  of  accused 
'per son  under  s.  209  of  Criminal  Procedure  Code  {Act 
V  of  1898) — Sufficient  ground  for  committing  for  trial, 
what  is.  The  Avords  in  s.  209  of  the  Criminal 
Procedure  Code  "  sufficient  ground  for  committing  " 
do  not  mean  sufficient  ground  for  convicting, 
but  refer  to  a  case  in  which  the  evidence  is  suffi- 
cient to  put  the  accused  on  his  trial,  and  such  a 
case  arises  when  credible  witnesses  make  statements 
which,  if  believed,  would  sustain  conviction.  It  is 
not  necessary  that  the  Magistrate  should  satisfy 
himself  fully  of  the  guilt  of  the  accused  before  mak- 
ing a  commitment.  It  is  his  duty  to  commit  when 
the  evidence  for  the  prosecution  is  sufficient  to  make 
out  a  prima  facie  case  against  the  accused,  and  he 
exercises  a  wrong  discretion  if  he  takes  upon  him- 
self to  discharge  an  accused  in  the  face  of  evidence 
which  might  justify  a  conviction.  Emperor  v. 
Varjivandas  (1902)     .         I.  L.  R.  27  Bom.  84 

DISCHARGE  OP  GUARDIAN. 

See  Guardians  and  Wards  Act. 

.  I.  L.  R.  33  Bom.  419 

DISCLAIMER. 

See  Evidence     .    I.  L.  R.  32  Calc.  710 

See  Landlord  and  Tenant. 

12  C.  W.  N.  525 
DISCOVERY. 

See  Inspection  of  Documents. 

I.  L.  R.  e  Bom.  572 

I.  L.  R.  11.  Calc.  655 

I.  L.  R.  12  Calc.  265 

I.  Ij.  R.  8  AU.  265 

See  Interrogatories. 

I.  L.  R.  17  Calc.  840 
I.  li.  R.  23  Calc.  117 

See  New  Trial  6  C.  W.  N.  809 

See  Practice — Civil  Cases — Inspection 
and  Production  of  Documents. 

I.  L.  R.  14  Calc.  768 
I.  L.  R.  28  Calc.  424 

See  Practice — Civil  Cases — Interroga- 
tories    .         .  I.  L.  R.  10  Bom.  167 
I.  L.  R.  14  Calc.  703 

See   Privileged    Communication. 

I.  L.  R.  11  Calc.  655 
I.  L.  R.  21  Calc.  265 

See  Secretary  of  State. 

I.  L.  R.  27  Bom.  189 


Civil  Procedure  Code 
{Act  XIV  of  1882),  8.  59~High  Court  Rule  162 
— Practice — Inspection  of  documents  not  referred  to 
in  the  plaint — Right  of  defendant  to  inspect  last 
documents  before  filing  his  written  statement. — S.  69 
of  the  Civil  Procedure  Code  requires  a  plaintiff 
to  annex  to  his  plaint  a  list  of  documents  on  which 


DISCOVERY— coTtcW. 

he  intends  to  rely  at  the  hearing.  It  has  heretofore- 
been  the  practice  not  to  order  inspection  of  docu- 
ments other  than  those  referred  to  in  the  plaint 
or  relied  on  in  the  list  annexed  to  the  plaint  till 
after  the  -oTitten  statement  is  filed.  This  is  not 
an  inflexible  rule  in  all  cases,  for  there  may  be  many 
pases  where  it  would  be  imperative  to  order  the 
plaintiffs  to  produce  and  give  inspection  to  the 
defendant  before  he  has  filed  his  written  statement 
of  a  document  or  documents  which  they  may  not 
have  mentioned  in  their  plaint  or  enumerated  in 
the  list  of  documents  annexed  thereto.  Khetsidas 
V.    Narotumdas    (1907)     I.  L.  R.  32  Bom.  152 

DISCRETION. 

See  Bombay  Municipal  Act. 

I.  L.  R.  33  Bom.  334 

DISCRETION  OF  COURT. 

See  Calcutta  Municipal  Act,  s.  556. 

13  C.  W.  N.  129 

See  Certificate  of  Administration — 
Certificate  under  Bombay  Reg.  VIII 
of  1827     .         .  I.  L.  R.  13  Bom.  37 

See  Charge — Alteration  or  Amend- 
ment OF  Charge     .      6  C.  W  N.  72 

See  Civil  Pbooedure  Code,  1882,  b.  684. 

See  Co-SHARERS — Enjoyment  of  Joint 

Property — Erection    of    Buildings. 

I.  L.  R.  30  Calc.  901 

See    Costs— Appeal     .  7  C.  W.  N.  647 

See  ^  Costs — Special  Cases — Payment 
INTO     Court    I.  Ij.  R.  21  Bom.  502 

See  Declaratory  Decree,    suit  for — 

Adoptions. 

U  B.  li.  R.  171 :  L.  R.  I.  A.  Sup.  Vol.  149 

I.  L.  R.  17  Calc.  933 

L.  R.  17  I.  A.  107 

See  Dekkhan    Agriculturists'  Relief 
Act      .         .      I.  L.  R.  31  Bom.  450 
See  Divorce  Act,  s.  14. 

I.  L.  R.  20  Bom.  362 

See  Evidence — Civil  Cases — Secondary 
Evidence — Lost  or  Destroyfd  Docu- 
ments   .         .     I.  L.  R.  19  Calc.  438 

See  Execution  of  Decree — Stay  of 
Execution     .         .     5  C.  "W.  N.  718 

See  False  Charge      .  5  C.  W.  N.  106 

See  Injunction — 

Under  Civil  Procedure  Code. 

I.  D.  R.  26  Mad.  168 

Special     Cases — Possession     of 
Joint  Property. 

I.  L.  R.  29  Calc.  500 

See  Insolvency  Act,  s.  86. 

I.  L.  R.  19  Bom.  297,  778 

See  Interest. 
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See  Limitation  Act,  1877,  ss.  5,  5A. 

7  W.  R.  337 

I.  li.  R.  9  All.  244 

I.  L.  R.  9  Gale.  355 

I.  L.  R.  13  Gale.  266 

I.  li.  R.  14  Mad.  81 

I.  L.  R.  20  Bom.  736 

I.  Ii.  R.  26  All.  329 

I.  L.  R.  31  Bom.  33 

See  MiNOB — Custody  of  Minors. 

I.  L.  R.  12  All.  213 

See  Oaths  Act,  s.  11. 

I.  L.  R.  14  All.  141 

See  OuDH  Estates  Act,  s.  22,  cl.  (7). 

I.  L.  R.  26  All.  238 

See  Parda-nashin  Women. 

I.  Ii.  R.  21  Gale.  588 

See  Parsis     .        I.  L.  R.  17  Bom.  146 

See  Plaint — Amend jient   of  Plaint. 
I.  Ii.  R.  21  Bom..  570 

See  Probate — To  whom   granted. 

I.  Ii.  R.  21  Gale.  195 
I.  Ii.  R.  20  AIL  189 

See  Receiver     .    I.  L.  R.  15  Gale.  818 

I.  Ii.  R.  13  Mad.  390 

I.  Ii.  R.  19  Mad.  120  :  L.  R.  23  I.  A.  28 

I.  L.  R.  27  Gale.  279 

See  Review — Power  to  review. 

I.  Ii.  R.  19  Bom.  113, 116 
I.  Ii.  R.  20  Bom.  281 

See      Revision — Civil      Cases — Small 
Cause  Court  Cases. 

I.  L.  R.  16  All.  476 

I.  Ii.  R.  21  All.  89 

I.  Ii.  R.  21  Bom.  250 

See  Rule  to  show  Cause. 

I.  Ii.  R.  23  Gale.  347 

See  Sanction  for  Prosecution — Discre- 
tion IN  GRANTING  SANCTION. 

JSee  Security  for  Costs — Appeals. 

I.  Ii.  R.  5  All.  380 

I.  Ii.  R.  11  Gale.  716 

I.  Ii.  R.  17  Gale.  1,  512,  516 

L.  R.  17  I.  A.  9 

I.  Ii.  R.  21  Bom.  576 

^See  Security  for  Costs — Suits. 

3  G.  W.  W.  753 
I.  Ii.  R.  21  Gale.  832 

See  Sentence — Capital  Sentence. 

7  W.  R.  Gr.  33 
I.  Ii.  R.  22  Gale.  805 

See  Special  or  Second  Appeal — 

Orders  subject  or  not  to  appeal. 
I.  L.  R.  25  All.  71 

Grounds     of     Appeal — Evidence, 
Mode  op  dealing  with. 

I.  L.  R.  28  All.  121 

VOL.  II. 


DISCRETION  or  COURT— concU 

Other  Errors  of  Law  or  Proce- 
dure— Discretion,  exercise  of. 

See  Specific  Relief  Act,  s.  42. 

I.  Ii.  R.  26  All.  238  ; 
Ii.  R.  31 1.  A.  67 

See  Superintendence  of  High  Court — 

Civil  Procedure  Code,  1882,  s.  622. 

I.  Ii.  R.  7  Mad.  584 

I.  Ii  R.  9  Mad.  332 

I.  Ii.  R.  15  Gale.  446 

I.  Ii.  R.  8  Eom.  264 

I.  Ii.  R.  18  Eom.  61,  347 

I.  Ii.  R.  19  Bom.  288.  790 

I.  Ii.  R.  21  All.  152 

See    Witness — Civil    Cases. 

I.  Ii.  R.  28  Gale.  87 

See     Witness — Criminal     Cases — Sum- 
moning Witnesses. 

I.  Ii.  R.  30  Gale.  508 

DISCRETION  OF  MAGISTRATE. 

See  Calcutta  Municipal  Act    (Bengal 
Act  III  OF  1899) 

I.  Ii.  R.  34  Gale.  341 
See  Surety,  fitness  of  13  C.  W.  N.  80 

DISHERISON. 

See  Hindu  Law — Will — Power  of  Dis- 
position— Disherison. 

DISHONEST  CONVERSION. 

See  Criminal  Breach  of  Trust. 

I.  Ii.  R.  35  Gale.  U08 

DISHONEST  INTENTION". 

evidence  of — 

See  Cheating     .    I.  L.  R.  36  Calc.  578 

proof  of— 

See  Evidence  Act,  ss.  14,  15. 

13  C.  W.  N.  973 

DISHONESTLY  USING  FORGED    DO- 
CUMENT. 

See  Forgery     .     I.  L.  R.  36  Calc.  855 


DISHONESTY. 

See  Cheating 


I.  Ii.  R.  33  Calc.  50 


DISHONOUR,  NOTICE  OF. 

See  Bnxs  of  Exchange. 

3  B.  Ii.  R.  A.  C.  198 

13  W.  R.  420 

1  W.  R.  75 

2  W.  R.  214 

7  B.  Ii.  R.  431,  434  note 

I.  Ii.  R.  19  Calc.  146 

See  Hindu  Law — Contract — Bnxs  o» 

Exchange. 
See  Hundi — Notice  of  Dishonoub. 
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DISHONOUB,  NOTICE  OY—coficld. 

See    Mahomedax    Law — Bills    of    Ex- 
change      .         7  B.  Ii.  R.  434  note 
See  Negotiable  Instritments  Act.  s.  98. 
I.  Ii.  R.  26  Mad.  239 

DISMISSAL  FOR  DEFAULT. 

See  Limitation  .   I.  L.  R.  34  Gale.  491 

1.    Appearance — Re-admission — 

Civil  Procedure  Code  {Act  XIV  of  1882),  ss. 
556  558.  An  application  by  a  counsel  or  pleader 
who  is  instructed  only  to  apply  for  an  adjourn- 
ment, which  is  refused,  is  not  an  "  appearance  '' 
within  the  meaning  of  the  Code  of  Civil 
Procedure.  When  in  such  circumstances  an 
appeal  is  dismissed,  the  dismissal  is  one  for  default 
under  s.  556  of  the  Code  of  Civil  Procedure,  entitling 
the  appellant  to  apply  for  re-admission  under  s.  558 
of  the  Code.  Cooke  v.  The  Equitable  Coal  Com- 
pany, 8  C.  W.  N.  621,  approved.  Watson  &  Co.  v. 
Ambika  Dasi,  4  C.  W.  N.  237,  overruled.  Satish 
Chandra  Mukerjee  v.  Ahara  Prasad  Mukerjee 
(1907)  .         .         .      I.  L.  R.  34  Calc.  403 

2.  _— Civil      Procedure 

Code   {Act  XIV  of  1882),  ss.  102,  103  a7id  157 

Dismissal    of     suits — When    plaintiff^s    pleader 

declines  to  proceed,  it  is  dismissal  for  default  within 
J,  202 — Discretion  in  restoring  such  suit  to  file  not 
to  be  interf erred  with  on  revision  except  on  strong 
grounds.  On  the  day  in  which  a  suit  was  posted 
for  hearing,  the  plaintiff's  pleader  appeared  and 
applied  for  an  adjournment  which  was  refused. 
The  pleader  declined  to  proceed  with  the  suit  and 
the  plaintiff,  who  was  present  in  Court,  took  no 
steps.  Thereupon  the  suit  was  dismissed  in  these 
words  :  "The  plaintiff's  pleader  said  that  he  was 
not  willing  to  proceed.  So  the  suit  was  dismissed." 
The  plaintiff  subsequently  applied  for  restoration 
under  ss.  103  and  157  and  the  suit  was  restored 
to  the  file  :  Held,  that  the  dismissal  of  the  suit 
under  the  above  circumstances  was  a  dismissal 
for  default  under  s.  102,  and  that  the  order  res- 
toring the  suit  was  rightly  passed.  A  plaintiff 
'  fails  to  appear  '  within  the  meaning  of  s.  102, 
when  his  pleader  declines  to  proceed  with  the  suit 
and  it  makes  no  difference  that  the  party  himself 
was  present  in  Court :  Held,  also,  that,  under  the 
circumstances,  the  order  of  restoration  should  not 
have  been  interfered  with  on  revision.  Gopala 
Row    V.  Maria  Susaya  Pillai   (1906) 

I.  L.  R.  30  Mad.  274 


3. 


Restoration — 


Sufficient  cause.  Where  the  pleader  engaged  by 
the  former  could  not  attend  owing  to  his  wife's 
illness,  and  another  gentleman  who  ■  had  agreed 
to  take  up  the  case  as  his  substitute  was  un- 
avoidably prevented  from  attending  the  Court,  and 
there  being  three  cases  on  the  day's  list  above  the 
case,  the  party  himself  did  not  anticipate  that 
the  case  would  be  called  at  an  early  hour  and 
so  failed  to  be  present  with  his  witnesses  at  the 
time  when  the  case  was  called :  Held,  that  these 
facts  combined  made  out  a  case  of  sufficient  cause 


DISMISSAL  FOR  DEFAULT— concW. 

for  the  re-admission  of  the  case  but  only  subject  ta 
conditions.  The  case  was  restored  on  condition  of 
the  defaulting  party  (appellant)  paying  beforehand 
to  his  opponents  the  costs  of  the  hearing  on  the  day 
on  which  the  case  was  dismissed,  the  subsequent 
costs  of  the  application  under  s.  103  of  the  Civil 
Procedure  Code,  and  the  costs  of  the  appeal  before 
the  High  Court.  Behary  Lal  Sijr  v.  Nanda  IjAL 
GoswAMi  (1907)        .         .         .  UC.  W.N,  430 

DISMISSAL  OF  APPEAL. 

See  Appeal — Default  in   Appearance. 

See  Appeal — Dismissal  of  Appeal. 

See  Appeal  to   Privy  Council — Prac- 
tice AND  Procedure — Time  for  ap- 
pealing     .       I.  L.  R.  12  Calc.  658 
3  B.  L.  R.  O.  C.  126 
5  B.  L.  R.  76 

See  Privy  Council,  Practice  of — 
Dismissal  of  Appeal  for  want  op 
Prosecution. 

on  failure    to  deposit  costs  of 


paper  book. 

See  Limitation  Act,  art.  168. 

L  L.  R.  23  Calc.  339 

See  Review — Power  to  revifav. 

I.  L.  R.  23  Calc.  339 

I.  L.   R.  24  Calc.  350 

1  C.  W.  N.  21 

DISMISSAL  OF  COMPLAINT. 

Se^  Compensation — Criminal  Cases — 
To  Accused,  on  Dismissal  of  Com- 
plaint. 

See  Complaint — Dismissal  of  Complaint 
I.  L.  R.  36  Calc.  415 

DISMISSAL  OF  SUIT. 

5cc  Civil  Procedure  Code,  1882,  ss.  102, 
103,  117       .      I.  L.  R.  33  Bom.  475 

See  Civil  Procedure  Code,  1882,  s.  158 
(1859,  s.   148)   .  I.  L.  R.  1  Mad.  287 

4  Mad.  56 

e  Mad.  262 

7  N.  W.  77 

L  L.  R.  23  AIL  462 

See  Contempt  of  Court — Contempts 
Generally    .         .         .     Marsh.  21 

See  Pauper  Suit — Suits. 

I.  L.  R.  15  Bom.  77 
I.  L.  R.  21  Mad.  113 

See  Res  Judicata — Judgments  on  Pre- 
liminary Points. 

effect  of— 

See  Appeal  to  Privy  Council — Effect 

of  Privy  Council  Decree  or  Order. 

I.  L.  R.  22  Calc.  1011 

L.  R.  22  I.  A.  203 
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DISMISSAL  OF  SUIT— contd. 

effect  of — concld. 

See    Practice — Civil    Cases — Stay    of 
Proceeding     .  I.  L.  R.  21  Calc.  561 

See  Receiver  .    I.  L.  R.  34  Gale.  336 

See  Res  Judicata — Matters  in  Issue. 

I.  Ii.  B.  24  Calc.  900 

for  default  in  appearance. 

See  Civil  Procedure  Code,  1882,  ss.  98» 
99,  100,  102,  103  (1859,  ss.  110,  HI,  114, 

AND    217),    AND    108. 

See  Res  Judicata — Judgments  on  Pre- 
liminary  Points  5   B.  L.  R.  Ap.  64 

I.  L.  R.  2  Calc.  222 
I.  L.  R.  9  Calc.  426 
I.  L.  R.  16  Calc.  98 
I.  L.  R.  5  Bom.  496 
I.  L.  R.  6  Bom.  477 
I.  L.  R.  21  Bom.  91 
I.  L.  R.  24  Bom.  251 

___  for  insuflBcient  stamp. 

See  Appellate  Court — Rejection  or 
Admission  of  Evidence  admitted  or 
rejected  by  Court  below — Valua- 
tion OF  Suit,  error  in  10  W.  R.  207 

14  W.  R.  195 

I.  L.  R.  2  All.  889 

4  B.  Ii.  R.  A.  C.  139  :  12  W.  R.  484 

See  Civil  Procedure  Code,  1882,  s.  158. 
I.  Ii.  R.  11  All.  91 

See  Court  Fees  Act,  ss.  10  and  11. 

I.  Ii.  R.  2  Mad.  308 

I.  L.  R.  12  All.  129 

I.  L.  R.  24  Calc.  173  :  1  C.  W.  N.  243 

See  Court  Fees  Act,  s.  28. 

I.  L.  R.  12  All.  129 

on  failure  to  pay  Commissioner's 

See  Commissioner  for  taking  Accounts. 
I.  L.  R.  3  Mad.  259 

Dismissal  of  suit  against  one 


fee. 


1. 


defendant  without  trial  after  first  hearing 

— Civil  Procedure  Code,  1882,  ss.  32,  45,  and  46. 
The  plaintiff  sued  for  damages  for  the  infringement 
of  certain  hereditary  rights  claimed  by  him  in  con- 
nection with  a  temple.  The  first  defendant  was  a 
Magistrate,  and  it  was  alleged  as  the  cause  of  action 
against  him  that  he  had  disobej^ed  the  instructions 
of  his  superiors  and  jjlayed  into  the  hands  of  the 
other  defendants  by  passing  an  illegal  order.  After 
issues  had  been  framed,  the  Judge,  without  trial, 
dismissed  the  suit  with  costs  against  the  first 
defendant.  Held,  that  the  order  uas  illegal. 
SiNGA  Reddi  v.  Madava  Rau 

I.  Ii.  R.  20  Mad.  360 

2. -^  Want    of   instructions     to 

the  pleader — Civil  Procedure  Code  {Act  XIV 
of    1882),  ss.  102,   103,  157   and  158— Adjourned 

VOL.  II. 


DISMISSAL  OP  SUIT— co7icW. 

hearing — Dismissal  of  suit  for  want  of  prose' 
cution — Remedy.  At  an  adjourned  hearing  of 
a  suit,  witnesses  on  behalf  of  the  plaintiff  not 
being  in  attendance,  the  plaintiff  applied  for  issue 
of  a  warrant  against  one  of  them.  The  Court 
refused  the  application,  and  the  pleader  for  the 
planitiff  thereupon  intimated  that  he  had  no 
further  instructions  to  appear  ;  and  the  suit  was 
dismissed.  Subsequently  an  apjilication  was  made 
under  s.  103  of  the  Civil  Procedure  Code  to  set 
aside  the  order  of  dismissal.  On  objection  by  the 
defendant  that,  inasmuch  as  the  dismissal  was 
under  s.  158  of  the  Code,  the  remedy  of  the  plaint- 
iff was  by  way  of  an  application  for  review : 
Held,  that  the  suit  was  dismissed  under  s.  102 
read  with  s.  157,  and  that  the  application  was 
maintainable  under  s.  103  of  the  Code  of  Civil 
Procedure.  Mariannissa  v.  Ram  kalpa  Gorain 
(1907)   .         .         .         .     I.  L.  R.  34  Calc.  235 

3.  Declaration  affecting  plaint- 
iff— A  declaration  affecting  the  plaintiff  in  a  suit 
which  is  dismissed  is  not  legal.  Chhotu  Mahton 
V.  Sheobarti  Koer  (1901)        .     5  C.  W.  N.  445 

DISPOSAL  OP  PROPERTY  BY  MAGIS- 
TRATE.       « 

See  Criminal  Procedure  Code  (Act  V 
OP  1898),  s.  517 

I.  Ii.  R.  34  Calc.  347 
DISPOSSESSION^. 

See  Bengal  Tenancy  Act,  Sch.  Ill,  Art. 

3. 
See  Civil  Procedure  Code,  1882,  s.  244. 

8  C.  W.  3Sr.  49 

See  Contribution,  suit  for — 

Co-sharers,  liability  of  ; 

6  C.  W.  N.  903 

Joint  Wrong-doers. 

6  C.  W.  N.  88 

See  Criminal  Procedure  Code,  s.  522. 

5  C.  W.  N.  250 

See  Landlord  and  Tenant — Liability 
FOR  Rent       .         .    5  C.  W.  N.  353 

See  Limitation  Act  (XV  of  1877),  s.  9. 
I.  Ii.  R.  35  Calc.  209 

See  Limitation  Act,  1877",  art.   142. 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
165        .         .      I.  Ii.  R.  25  All.  343 

See  Partition     .  I.  L.  R.  35  Calc.  961 

See  Possession — Suits  fob  Possession. 

See  Possession,  order  of  Criminal 
Court  as  to — Dispossession  by  Crimi- 
nal Force. 

See  Specific  Relief  Act  (I  of  1877). 
12  C.  W.  N.  694,  696 
13  C.  W.  N.  306 

See  Transfer  of  Property  Act,  s.  119. 
I.  L.  R.  30  Mad.  316 
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DlSTOS&ESSlON—conc'd. 
, by  co-shebait. 

See  Hindu  Law — Endowment — Dealing 
WITH,  AND  Management  of.  Endow- 
ment    .         .         .     5  C.  W.  N.  273 

by  landlord. 

See     Landlord  and  Tenant. 

13  C.  W.  N.  702 

by  natural  guardian. 

See  Hindu  Law  .  I.  Ij.  B.  33  Calc.  23 
See  Limitation   Act,     Sch.  II,  Art.  141. 

during  pendency  of  Suit. 
See  Partition     .  I.  L.  R.  36  Calc.  726 
in  execution  of  decree. 

See  Resistance  or  Obstruction  to 
Execution  of  Decree. 


DISQUAIiTFICATION— confi. 

-_  of  assessor. 


DISPUTE. 

See  CivTTi  Procedure  Code     (Act  XIV 
of  1882),  ss.  3«7,  588. 

I.  L.  R.  30  All.  348 

concerning  collection  of  tolls. 

See  Tolls        .     I.  L.  R.  36  Calc.  986 

DISPUTE  CONCERNING  LAND. 

See  Criminal  Procedure  Code,  ss.  146, 
146,  147. 

See  Criminal  Procedure  Code. 

I.  Ii.  R.  33  Calc.  352 

See    Possession  .  I.  L.  R.  33  Calc.  68 


; Jurisdiction  of  Magis- 
trate— Irregularities      in      procedure — Omission    of 
personal     and     local     notices — Filing     of     u)ritten 
statements — e^p'irte     order — No    opportunity  given 
to  a  party  of  adducing  evidence.     Where  the  Magis- 
trate drew  up  a  proceeding  under  s.    145  of  the 
Criminal   Procedure  Code  in   the  presence  of  the 
representatives  of  the  parties  and  fixed  a  day  for  the 
hearing  of    the  Cctse,  but  there  was  no  personal 
service  of  notices  of  the  parties  nor  local  publication 
thereof  and  neither  party  filed  written  statements 
and  the  Magistrate,  after  taking   the  evidence  of 
one  witness  on  behalf  of  the  second  party,  declared 
them  to  be  entitled  to  possession  :  Held^  that  the 
proceedings  were  extremely  irregular  and  had  pre- 
judiced the  first  party,  and  that  the  irregularities 
were  so  great  as  to  amount  to  a  want  of  jurisdio- 
tion,  such  as  would  justify  the  interference  of  the 
High    Court.     Ahmed    Chowdhry    v.     Parbati 
Charan  Roy  (1908)      .       I.  L.  R.  35  Calc.  774 

DISQUALIFICATION. 

See  Guardian — Disqualified   Proprie- 
tors        .     I.  L.  R.  5  AIL  264,  487 


See  Land  Acquisition  Act,  1870,  s.   19. 

I.  L.  R.  8  Bom.  553 

I.  L.  R.  17  Bom,  299 

—  of  Magistrate. 

See  Magistrate — General  Jurisdiction. 
I.  Ii.  R.  24  Mad.  238 

of  Magistrate  or  Judge. 

See   Judge — Qu.vlifications    and    Dis- 
qualifications. 

See     Magistrate,     jurisdiction      of — 
General  Jurisdiction. 

—  of  manager. 


See  Hindu  Law — Endowment — Succes- 
sion IN  Management. 

I.  L.  R.  22  Calc.  843 

to  inherit. 

See  Estoppel — Estoppel  by  Conduct. 
I.  Ii.  R.  18  Calc.  341 
Ij.  R.  18  I.  A.  9 

See  Hindu  Law — Inheritance—  Divest- 
ing OF,  Exclusion  from,  and  Forfbi- 
ture  of.  Inheritance. 

See    Hindu    Law — Stridhan — Descrip- 
tion AND  Devolution  of  Stridhan. 
I.  Ii.  R.  18  Calc.  327 

See  Hindu  Law — Stridhan— Effect  op 
Unchastity      .        I.  Ii.  R.  1  All.  46 

See  Hindu  Law— Widow— Disqualifica- 
tions. 

DISQUALIFIED  HEIR. 

See  Hindu  Law  Inheritanoib. 

I.  Ij.  R.  32  Bom.  275 

DISQUALIFIED  PROPRIETOR. 

. Disqual'/ied  propricf^ft 

power  of,  to  contract  Debts  and  borrow  Money — 
Entate  under  superintendence  of  Court  of  Wards — 
Contract  Act  {IX  of  1872),  s.  16  —Bond— Uncons- 
cionable bargain — Compound  interest.  A  talukdar, 
who  has  been  declared  "  a  disqualified  proprietor  " 
under  the  provisions  of  the  Oudh  Land  Revenue  Act 
(XVII  of  1876)  and  his  estates  placed  under  the 
management  of  the  Court  of  Wants  is  not  prohibi- 
ted by  the  Act  from  contracting  debts  or  borrowing 
money  without  the  sanction  of  the  Court  of  Wards. 
By  the  group  of  sections  of  the  Act  (161  to  177) 
relating  to  the  property  when  under  the  superin- 
tendence of  the  Court  it  was  not  intended  to  interfere 
with  the  personal  estate  or  rights  of  an  adult  dis- 
qualified proprietor,  who  is  neither  idiot  nor  lunatic, 
except  as  regards  the  management  of  his  property 
or  anything  expressly  prohibited.  But  he  cannot 
without  sanction  of  the  Court  of  Wards  create  any 
charge  upon  the  property.  Mohummud  Zahoor  Alt 
\    Khan  v.  Thakooranee  Rutta  Koer^  11  Moo.  I.  A.  468, 
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and  Rai  Balkrishna  v.  Masuma  Bibi,  L.  R.  91.  A. 
182  ;  I.  L.  R.  5  All.  142,  referred  to.  The  defend- 
ant, a  "  disqualified  proprietor,"  whose  property 
on  the  ground  of  his  indebtedness  and  consequent 
inability  to  manage  it,  had  been  placed  in  charge  of 
the  Court  of  Wards,  executed  in  favour  of  the 
plaintiff  a  bond  for  1110,000  repayable  in  seven 
years  on  the  condition  of  half-yearly  payments  of 
interest  at  18  per  cent,  per  annum,  and  compound 
interest  in  default  of  payment  of  instalments.  The 
bond  was  one  renewing  the  former  bond  in  similar 
terms,  on  which  R8,750  was  due,  with  an  addi- 
tional loan  of  R  1,250.  Nothing  having  been  paid 
in  respect  of  the  bond,  when  it  fell  due,  which 
was  after  the  defendant's  estate  was  released  from 
the  charge  of  the  Court  of  Wards,  the  plaintiff 
sued  for  the  full  amount  of  principal  and  R3 1,999 
for  interest  and  compound  interest  due  on  the 
bond.  Held,  by  the  Judicial  Committee,  that 
under  the  ciicumstances  of  the.  case,  the  plaintiff 
had  been,  at  the  time  of  the  execution  of  the  bonds, 
in  "  a  position  to  dominate  the  will  of  the  defend- 
ant "  within  the  meaning  of  s.  16  of  the  Contract 
Act  (IX  of  1872)  as  amended  by  Act  VIII  of  1899. 
Both  Courts  below  concurred  in  finding  that  simple 
interest  at  18  per  cent,  per  annum  would  not 
have  been  a  high  rate,  but  that  the  charging  of 
compound  interest  was  exorbitant  and  uncon- 
scionable, and  accepting  these  findings,  though 
not  strictly  findings  of  fact,  the  Judicial  Com- 
mittee held,  that  the  plaintiff  used  his  position  to 
demand  and  obtain  from  the  defendants  more 
onerous  terms  than  were  reasonable,  and  that  the 
bond  should  be  set  aside.  In  the  particular  cir- 
cumstances of  the  case,  interest  at  18  per  cent,  per 
annum  was  allowed  on  the  sums  advanced  by  the 
plaintiff  throughout.  Dhaiv'ipal  Das.  v.  Manes- 
HAR  Bakhsh  Singh  (1906).  I.  L.  R.  28  All.  570 

s.  c.  L.  R.  83  I.  A.  118 
10  C.  W.  N.  849 

DISSOLUTION. 

See    Partnership     .     12  C.  "W.  N.  455 

DISSOLUTION  OP  MARRIAGE. 

See    Marriage       .      12  C.  W.  N.  1009 

DISTINCT    OFFENCES     ON     DIFFER- 
ENT DATES  IN  THE  SAME  TRIAL. 

See  Misjoinder  of  Charges. 

I.  L.  R.  35  Calc.  161 

DISTINCT  SUBJECTS. 

See  Court  Fees  Act,  s.  17. 
DISTRAINT  OR  DISTRESS. 

See  Bengal  Municipal  Act  (III  or  1899), 
ss.   153,  CL.  (&),  159,  175,  and  225. 

See  Bengal  Tenancy  Act,  ss.  121,  122 
and  140       .      I.  L.  R.  28  Calc.  364 

See  Compensation — Criminal  Cases — 
TO  Accused  on  Dismissal  of  Com- 
plaint .     I.  L.  R.  21  Calc.  979 


DISTRAINT  OR  DISTRESS— con<</. 
See  Distress  Act,  1875. 
See   Fine     .         .         .  3  W.  R.  Cr.  61 

9  W.  R.  Cr.  50 
I.  L.  R.  20  Calc.  478 
See  Insolvent  Act,  s.  7. 

5  B.  L.  R.  309 
See  Jurisdiction  of  Civil  Court — 
Rent  and  Revenue     Suits,  N.-W.  P 
I.  L.  R  12  All.  409 

See  Landlord  and    Tenant — Payment 
of  Rent — Generally. 

3  B.  L.  R.  O.  C.  56 
See  Limitation      I.  L.  R.  .^2  Calc.  459 
I.  L.  R.  38  Calc.  141 
See  Limitation  Act  (XV  of  1877). 

12  C.  W.  N.  1090 
See  Limitation  Act,  1877,  Sch.  II,  Art.  36 

9  C.  W.  N.  376 

See    Madras    District    Municipatjtifs 

Act,  s.  103      .      I.  L.  R.  9  Mad.  429 

See     Madras     Rent     Recovery     Act, 
ss.   15,   17  and   18. 

I.  L.  R.  25  Mad.  503 
See  N.-W.  P.  Rent  Act,  s.  56. 

1.  L.  R.  24  All.  127 
See  Penal  Code,  s.  186. 

I,  L.  R.  30  Calc.  285 
^         See  Summary  trial 

I.  L.  R.  36  Calc.  67 

. notice  of— 

See  Madras  District  MirxiciPALiTiEs 
Act,  s.   103     I.  L.  R.  14  Mad.  467 

See  Theft      .     I.  L.  R  16  Mad.  364 

of  crops — 

See    Small    Cause    Court,    Mofussil — 
Jurisdiction — Damages. 

I.  L.  R.  24  Calc.  163 

power  of — 

See    Madras    District    Municipalities 
Act,  s.  103  .  I.  L.  R  14  Mad.  467 


no  presumption  of  legality  of— 

See  Penal  Code,  s.  424. 

I.  L.  R.  25  Mad.  729 

_-  rightjof— 

See  Madras  Rent  Recovery  Act,  s.  1. 

I.  L.  R  8  Mad.  9 
L  L.  R.  16  Mad.  40 

See    Madras  Revenue  Recovery  Act, 
8.  11  .         .  I.  L.  R.  17  Mad.  404 

—  Tvarrant  of— 

See     Magistrate,     Jurisdiction     of — 
Powers  of  Magistrates. 

I.  L.  R.  22  Calc.  985 
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wrongful — 


See  Wrongful  Distraint. 

1. Property    of    third    parties 

on  premises  of  tenant — Act  VII  of  1847. 
The  goods  of  third  parties  on  the  premises  of  the 
tenant  are  not  distrainable  for  rent  under  provisions 
of  Act  VII  of  1847.  DWARKA  Nauth  Biswas  v. 
Uddit  Churn  Addy    .     1  Ind.  Jur.  N.  S.  361 

2.  Right   to  distrain  in  presi- 

dency towns— Jc«  VII  of  1847 — Distress  ivar- 
rant.  The  right  to  distrain  for  rent  in  arrear  has 
always  to  some  extent  existed  and  been  recognized 
m  the  presidency  towns,  and  the  Acts  passed  since 
1847  are  distinct  declarations  by  the  Legislature, 
•«Qade  while  regulating  the  exercise  of  the  right  and 
providing  for  its  exercise  only  through  the  interven- 
tion of  a  Judge  of  a  Court  of  Small  Causes,  that  the 
right  itself,  subject  to  the  restriction,  is  general,  and 
that  "  any  person  claiming  to  be  entitled  to  arrears 
of  rent  of  any  house  or  premises  "  in  a  presidency 
town  is  authorized  to  apply  for  the  issue  of  a 
distress  Avarrant,  Mohun  Sinqh  v.  Kareemoo- 
NissA  Begum      ....        8  Mad.  57 


3. 


Distraint  for  arrears  of  rent 


—Bengal  Rent  Act,  1869,  ss.  71,  74  {1859,  ss.  115, 
118) — Distraint  for  arrears  of  rent — Trees — Pro- 
duce  of  land.  Trees  are  not  subject  to  distraint  for 
arrears  of  rent  under  Act  X  of  1859.  The  term 
"  produce  of  land  "  referred  to  in  that  Act  means 
that  which  can  be  gathered  and  stored — crops  of 
the  nature  of  cereal,  or  grass,  or  fruit  crops  ;  it 
does  not  apply  to  the  trees  from  which  the  crops, 
if  fruit  crops,  are  gathered.  Sheo  Pershad 
Tewary  v.  Moleema  Bebke 

1  N.  W.  53 :  Ed.  1873,  106 

4.  ■ .  Goods  of  sub-tenant— Bewg^o/ 

Rent  Act,  1869,  s.  68  {1859,  s.  112)— Act  X  of 
1859,  «•  11^ — Siib-letting — Produce  of  land  sub-let. 
Where  the  tenant  had  sub-let  his  holding  to  a 
shikmi  or  sub-tenant:  Held,  that,  under  s.  112 
of  Act  X  of  1859,  the  produce  of  the  land  was 
hypothecated  for  rent  payable  in  respect  thereof, 
and  that  the  crops  cultivated  by  the  sub-tenant  were 
distrainable  by  the  zamindar.  Geetum  Sing  v. 
BuLDEO    Kahar  .         .         .     4  N.  W.  76 

5. ■ —   Power    to     distrain — Bengal 

Rent  Act,  1869,  ss.  96,  98,  99  {1859,  s^.  139,  142, 
143).  The  sections  of  Act  X  of  1859,  (ss.  139,  142, 
and  143)  which  relate  to  distraint  and  the  power  to 
distrain,  discussed.  Joyloll  Sheikh  v.  Brojo- 
NATH    Pal    Chowdry  .     9  W.  R.  162 

6.  Distraint  of  Crops — Person 
not  cultivator  of  crops.  A  landlord  cannot  distrain 
crops  for  arrears  due,  not  from  the  tenant,  but  from 
another  person  not  in  possession,  and  who  did  not 
cultivate  the  crops.  Mohinee  Dassee  v.  Ram 
CooMAR  Kurmokar  .     W.  R.  1864,  Act  X,  77 

7.  Suit  to    contest    distress — 

Bengal  Act  VIII  of  1869,  s.  80— Issue.  Where, 
after  receiving  notice  of  distress,  a  party  brought  a 
suit  under  Bengal  Act  VIII  of  1869,  s.  80,  the  first 


DISTRAINT  OR  DISTRESS— conc.'t^. 

Court  was  held  to  be  in  error  in  thinking  it  necessary 
to  enquire  whether  all  the  steps  of  the  process  of 
distraint  were  perfectly  correct :  the  simple  ques- 
tion to  be  determined  having  been  whether  the 
demand  made  by  the  distrainer  was  good  and  valid. 
DooNEE  Mahtoe  v.  Sheo  Narain  Stng 

21  W.  R.  37 
DISTRESS. 

See  Distraixt  ob  Distress. 

DISTRESS  ACT  (I  OF  1875). 

s.       10 — Seizure       of       property     in 

possession  of  mortgagee.  Where  moveable  property 
upon  leasehold  premises  has  been  mortgaged  by  the 
lessee,  and  the  mortgagee  is  in  pDssession,  the  lahd- 
lord  cannot  seize  it  under  a  distress  warrant,  as  it  is 
not  property  "  belonging  to  the  person  from  whom 
the  rent  is  claimed  "  within  the  meaning  of  s.  10  of 
the  Distress  Act.  Gobixd  Lall  Seal  v.  Knight 
I.  L.  R.  7  Gale.  372  :  9  C.  L.  R.  3d0 

DISTRESS   WARRANT. 

See  Summary  trial, 

I.  Ii.  R.  36  Calc.  67 

DISTRIBUTION,  STATUTES  OP. 

See  Parsis  .         .     I.  L.  R.  2  Bom.  75 

DISTRIBUTION  OF   SALE-PROCEEDS. 

Sec    Mortoaoe — Sale    of    Mortoagkd 
Property — Rights  of  M(irtoaoees. 

I.  Ii.  R.  29  Calc.  803 

See  ^Sale   is   Execution   of   Decree — 
Distribution  of  Sale-proceeds. 

DISTRICT. 

See  Land  Acquisition  Act  (I  of  1894). 

L  L.  R.  83  Calc.  396 
DISTRICT  BOARD. 

power  of — 

See  Lor.4L  Self-Go vbrnment  Act  (Ben- 
gal Act  Til  of  1885),  ss.  78,  139. 

11  C.  W.  N.  1099 
DISTRICT  COURT. 

See    Contempt     ok     Court — Contemit 
Generally   .     I.  L.  R.  26  Mad.  494 

See  Contract  Act,  s.  265. 

See  Registration  Act,  1877,  s.  77  (1871. 
s.  76)  .     I.  L.  R.  2  Calc.  131 


i 


~ appeal  to — 

See  Appeal — Orders — Order  rbfusino 
Application  to  be  declared  Insol- 
vent .  I.  L.  R.  27  Bom.  604 

DISTRICT  JUDGE. 

See  District  Judge,  Jurisdiction  of. 

assignment  of  business  by — 

See  Civn.  Courts  Act,  p.  13. 

13  C.  W.  N.  265 


i 
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duty  of— 


I 

I 


Sec  Transfer  of  Civil  Case — General 
Cases       .         .      I.  L.  R.  14  All.  531 

DISTRICT  JUDGE,  JURISDICTION  OF. 

See  Bengal  Rent  Act,  1869,  s.  102. 

See    Civil  Procedure    <■  ode,   1882,   ss. 
22,  23  .  .     10  C.  W.  N.  902 

See  Civil  Procedure  Code,  1882,  ss.  25, 

191  {2)      .       ,      10  c.  w.  zsr.  12 

I.  li.  R.  26  Mad.  595 

See  Contract  Act,  s.  265. 

See  Criminal  Procedure    Code,    s.  487. 
I.  L.  R.  16  Calc.  121,  766 

-.^ee  Guardian   .  I.  L.  R,  34  Calc.  569 

See  Hindu  Law — Inheritance. 

I.  L.  R.  34  Calc.  929 

.See  Land  Acquisition  Act  (1  of  1894). 

I.  L.  R.  35  Calc.  1104 

^See  Probate — Jurisdiction  in  Probate 
Cases. 

•See  Probate  and  Administration  Act 
(V  OF  1881)   .    I.  L.  R.  32  Bom.  634 

:  See  Retransfer    I.  L.  R.  33  Calc.  193 

See    Right     of    Suit — Charities     and 

I.  L.  R.  12  Bom.  247,  267  note 

I.  Ii.  R.  14  Mad.  186 

I.  Ii.  R.  15  Mad.  241 

I.  Ii.  R.  15  Bom.  148 

I.  L.  R.  21  Bom.  48 

See  Sanction  to  Prosecution — Power 
TO   GRANT   Sanction. 

I.  L.  R.  2  Bom.  481 

I.  L.  R.  16  All.  80 

I.  L.  R.  19  All.  121 

See   Transfer    .  I.  L.  R.  32  Calc.  875 

See  Transfer  of  Civil  Case — General 

Cases         .     I.  L.  R.  24  All.  304,356 

I.  Ii.  R.  25  All.  183 

10  C.  W.  N.  12 


1. 


See  Valuation   of   Suit — Appeals. 

Appointment  of  guardian  — 


JBeng.  Reg.  V  of  1804,  s.  20 — Guardian — Minor- 
Estate  paying  revenue  to  Government.  A  District 
"Court  has  no  jurisdiction  under  s.  20  of  Regulation  V 
of  1804  and  s.  3  of  Regulation  X  of  1831  to  appoint 
a  guardian  of  the  estate  of  a  minor  when  the 
estate  pays  revenue  to  Government.  In  rz  Nadu- 
VATH  Mannakel  Subramanyan  Nambudripad 

I.  Ii.  R.  6  Mad.  187 


2. 


Suit  to  compel  guardian  to 


account — Subordinate      Judge — Bombay    Minors 

Act  {XX  of  1864).     A  suit   to  compel  a  minor's 

guardian,  appointed  under  Act  XX  of  1864,  to  ac- 

•count  for  his   administration  of  the  minor's  estate 


I    DISTRICT  JUDGE,  JURISDICTION  OF 
j       — cmtd. 

!  cannot  be  properly  brought  in  the  Court  of  a  Subor- 
dinate Judge,  or  in  any  Court,  but  in  the  principal 
Civil  Court  of  the  district  where  the  property  is 
situated,  if  it  be  in  one  district ;  but  if  it  be  in  more 
districts  than  one,  then  in  the  principal  Civil  Court 
of  the  district  in  which  the  minor  has  his  residence. 
Utamram  Maniklal  v.  Damodhardas  Maniklal 

9  Bom.  39 


3. 


Suit  against  municipality — 


Subordinate  Judge — Small  Cause  Court  Judge — 
Bom.  Act  VI  of  1873,  s.  7— Act  X  of  1876,  s.  15. 
In  a  suit  by  or  against  a  municipality  constitute*! 
under  the  Bombay  District  Municipal  Act  (  VI 
of  1873),  every  individual  commissioner  must  be  re- 
garded as  a  party  within  the  meaning  of  s.  15  of  the 
Bombay  Revenue  Jurisdiction  Act  (X  of  1876) ; 
and,  consequently,  such  a  suit  cannot  be  entertained 
by  a  Subordinate  Judge  or  a  Judge  of  a  Court  of 
Small  Causes,  but  can  be  entertained  by  the  District 
Judge  alone.  Ahmed abad  Municipality  v.  Ma- 
•HAMUD  Jamul  .         .     I.  L.  R.  3  Bom.  146 


4. 


Mad.  Reg.  IV  of  1816,  hear- 


ing of  petition  under — Subordinate  Judge.. 
A  Subordinate  Judge  has  no  jurisdiction  to  hear  and 
determine  petitions  under  s.  29,  Regulation  IV 
of  1816.  The  jurisdiction  created  by  that  Regula- 
tion, being  peculiar,  can  oijly  be  exercised  by  the 
District  Judge  as  representative  of  the  Zilla  Judge. 

PONNUSAMI    PiLLAI    V.    PaCHAI 

I.  L.  R.  2  Mad.  336 

Overruled  by  Ponnusami  Chetti  v.   Krishna 
AiYYAR     .         .         .         .  I.  L.  R.  5  Mad.  222 

5.  Po^w^er  to  refer  case  under 


s.  265,  Contract  Act — Bombay  Civil  Courts  Act, 
1869.  Quoere  :  Whether  the  District  Judge  had 
power,  under  the  Bombay  Civil  Courts  Act,  XIV 
of  1869,  to  refer  to  the  Assistant  Judge  a  case  falling 
under  s.  265  of  Act  IX  of  1872.  Sorabji  Fardunji 
V.  Dulabhbhai  Hargovandas 

I.  L.  R.  5  Bom.  65 

Order  respecting  execution 


of  decree  of  Subordinate  Judge — Civil  Pro- 
cedure Code,  s.  270.  A  decree  was  passed  by  the 
Subordinate  Judge,  and  in  execution  of  that  decree 
a  sale  of  certain  property  was  held  and  conducted  by 
the  nazir  of  the  District  Judge.  Hdd,  that,  in 
reference  to  that  sale,  the  District  Judge  had  no 
jurisdiction  to  pass  any  order  under  the  provisions  of 
s.  270  or  any  order  respecting  the  re-sale  of  the 
property.  ~  Nobo  Kishore  Dass  v.  Protap  (^Htrx- 
der  Banerjea  .         .        .     1  C.  L.  R.  534 

7.  . Transfer  of  case  to  Regula- 
tion Provinces — Appeal — Bom.  Reg.  XVIII  of 
2831 — Bom.  Act  III  of  1863.  A  suit  was  instituted 
in  a  Court  which,  at  the  date  of  the  filing  of  such 
suit,  was  in  a  non-regulation  district,  to  recover  pos- 
session of  a  piece  of  land  situate  in  a  village  then 
within  the  jurisdiction  of  that  Court ;  when  the 
Regulations  were  introduced,  the  Regulation  Court 
which  succeeded  the  said  Court  was  placed  in  a  dis- 
trict different  from  that  to  which  the  said  village 


. 
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— contd. 

was  annexed.  Held,  that  the  village  in  which  the 
suit  arose  having  been  transferred  to  a  district 
different  from  that  which  included  the  Court  which 
had  succeeded  the  Non-Regulation  Court,  this  last- 
named  Court  had  no  jurisdiction  to  try  and  deter- 
mine the  suit.  Heidj  also,  that  an  appeal  to  a  Judge 
of  one  district  from  a  decree  of  a  subordinate  Court 
in  another  district,  when  such  an  appeal  was  permis- 
sible, was  not  an  appeal  which  could  be  referred  by 
the  District  Judge  for  trial  to  a  Principal  Sudder 
Ameen  under  Regulation  XVIII  of  1831,  s.  3. 
Qumre  :  When  a  district,  or  particular  portion  of 
a  district,  is  for  the  first  time  brought  under  the 
Regulations,  can  the  Regulation  Court,  which  is 
established  in  the  territory  where  a  Non- Regulation 
Court  previously  existed,  continue  the  trial  of  suits 
instituted  in  the  Non -Regulation  Court,  if  no  provi- 
sion have  been  made  in  the  Act  by  which  the  Regu- 
lations became  operative  in  the  said  territory,  for 
the  continuance  of  the  trial  of  such  suits  by  the  said 
Regulation  Court  ?  Payappa  bin  Sheshappa 
Nadni  v.  Dhondo  Narayan  Damle 

5  Bom.  A.  C.  26 


8. 


Appeals     in      suits    above 


R5,000  decided  before  Bombay  Civil  Courts 
Act  (XIV  of  1869).  Appeals  in  suits  wherein 
the  subject-matter  exceeds  R5,000  in  value  decided 
before  the  Bombay  Civil  Courts  Act  (XIV  of  1869) 
came  into  operation,  lay  to  the  District  Courts  as 
before  the  Act,  and  not  to  the  High  Court.  Ratan 
Chand  Shbi  Chand  v.  Hanmantrav  SraVBAKAS 

6  Bom.  A.  C.  166 


9. 


Sanction  to    prosecution — 


Power  of  District  Jiidge  to  revoke  sanction  of  Sub- 
ordinate Judge.  A  District  Court  has  jurisdiction 
under  s.  195  of  the  Code  of  Criminal  Procedure 
to  revoke  or  grant  a  sanction  granted  or  refused  by  a 
Subordinate  Judge's  Court.  Venkata  v.  Muttit- 
SAMi     .  .  I.  li.  R.  7  Mad.  314 

10. Trial  of  case  for  false  evi- 
dence in  Civil  case — Criminal  Procedure  Code, 
8.  477 — False  evidence.  A  man  died  leaving  some 
money  due  to  him  in  the  hands  of  the  Telegraph 
authorities.  P  wrote  a  letter  to  those  authorities 
claiming  the  money  as  the  sole  heir  of  the  deceased. 
This  letter  was  sent  to  the  District  Judge  for  veri- 
fication and  orders.  P  supported  his  claim  before 
the  Judge  by  the  evidence  on  oath  of  C  O's  evi- 
dence being,  in  the  opinion  of  the  District  Judge 
false,  the  District  Judge,  in  his  capacity  as  Sessions 
Judge,  tried  him  for  giving  false  evidence,  and  con- 
victed him  of  that  offence.  Held,  that  the  District 
Judge  had  no  jurisdiction,  under  s.  477  of  the  Cri- 
minal Procedure  Code,  to  try  C.  EivrPRESS  v.  Chait 
Ram I.  L.  R.  6  All.  103 

11.  Bevisional  pov^er  of  Dis- 
trict Judge  in  rent  buHb— Bengal  Tenancy  Act 
(VIII  of  1885),  s.  153— Judicial  Officer.  The 
words  "  Judicial  Officer  as  aforesaid,"  as  used  in  the 
proviso  to  s.  153  of  the  Bengal  Tenancy  Act,  have 
reference  to  the  "  Judicial  Officer  "  spoken  of  in  ol. 
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(6)  of  that  section  and  to  such  officer  only,  and  a 
District  Judge  has  no  power  to  revise  decrees  or 
orders  passed  by  a  District  Judge,  Additional  Judge 
or  Subordinate  Judge  referred  to  in  cl.  (i)  of  the 
.section.     Sankarmani  Debya  v.  Mathura  Dhupini 

I.  L.  R.  15  Calc.  327 

12. Reference  to  High   Court, 

power  to  msike— Stamp  Act,  1879,  s.  49.  A 
bail-bond  was  executed  to  a  District  Munsif,  who  ex- 
pressed no  doubt  as  to  the  amount  of  duty  to  be 
paid  and  made  no  application  to  have  the  case  re- 
ferred. The  District  Judge  referred  the  case  to  the 
High  Court.  Held,  that  the  District  Judge  was  not 
authorized  to  make  the  reference.  Reference 
UNDER  Stamp  Act,  s.  49  .  I.  L.  R.  11  Mad.  38 

13  -  Execution       proceedings  — 

Civil  Procedure  Code,  1882,  ss.  223,  228,  249^ 
Mofussil  Small  Cause  Court  Act  {XI  of  1865), 
ss.  20,  21— Appeal.  The  plaintiff  obtained  a  decree 
in  a  Small  Cause  suit  in  a  subordinate  Court  in  the 
mofussil,  and  d,  certificate  was  granted  to  him  under 
s.  20  of  the  Mofussil  Small  Cause  Court  Act  for  the 
execution  of  the  decree  against  immoveable  property 
of  the  judgment- debtor  in  the  jurisdiction  of  a  Dis- 
trict Munsif.  He  accordingly  presented  a  petition 
to  the  District  Munsif  under  s.  247  of  the  Code  ol 
Civil  Procedure,  but  his  petition  was  dismissed.  An 
appeal  to  the  District  Judge  was  dismissed  on  the 
ground  that  he  had  no  jurisdiction  to  entertain  an 
appeal  in  a  Small  Cause  Court  ease.  Held,  that  an 
appeal  lay  to  the  District  Court,  and  that  the  Judge 
had  jurisdiction  to  entertain  it.  Perumai.  v.  Vex- 
KATARAMA      .         .         .     I.  L.  R.  11  Mad.  130 

14.  Appeal  from  order  passed 

after  Act  came  into  force  in  proceedings 
commenced  before  it  was  in  operation — 
Civil  Procedure  Code  Amendmerd  Act  (K  of  1888). 
A  District  Judge  has  jurisdiction  to  hoar  the 
appeal  from  an  order  passed  after  the  1st  of  July 
1888  under  the  (^ivil  Procedure  Code  Amendment 
Act  of  1888,  although  the  execution  proceedings  in 
the  course  of  which  the  order  was  made  were  com- 
menced before  that  date.     Baoal  Chundeb  Mook- 

ERJEE   V.    RaMESHUE   MuNDDX. 

I.  Ii.  R.  18  Calc.  496 


15. 


Jurisdiction      of     District 


Judge  to  try  case  which  should  have  been 
instituted  in  Subordinata  Judge's  Court— 
Civil  Prozedure  Code,  1882,  a.  15.  S.  15  of  tha  Civil 
Procedure  Code  does  not  prevent  a  District  Judge 
from  trying  a  suit  which  ought  properly  to  have  been 
instituted  in  the  Court  of  a  Suborrlinate  Judge. 
Nidhi  Lai  v.  Mazhar  Husain,  I.  L.  R.  7  All.  230, 
and  Matra  Mondal  v.  Hari  Mohan  M^dlick,  I.  L.  R. 
17  Calc.  155,  followed.     Augustine  v.  Mkdlvcott 

I.  Ii.  R.  15  Mad.  241 

16. Appeal  trovx  order  under 

s.  331— CmZ  Procedure  Code,  1882,  s.  331— Bom- 
hay  Civil  Courts  Act  { X  VI  of  1869),  s.  8.  A  obtained 
a  decree  in  the  Court  of  a  first  class  Subordinate 
Judge  for  possession  of  property  worth  ratire  than 
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BS.OOO.  In  executing  this  decree  against  a  portion 
of  the  property  awarded,  which  was  worth  R42i>,  A 
was  resisted  by  B,  who  claimed  to  hold  the  pro- 
perty under  a  title  adverse  to  the  judgment-debtors. 
5's  claim  was  thereupon  numbered  and  registered  as 
a  suit  under  s.  331  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882).  The  First  Class  Subordinate 
Judge  who  investigated  the  claim  ordered  ^'s  ob- 
struction to  be  removed  and  the  property  to  be  put 
into  ^'s  possession.  B  appealed  against  this  order. 
Heldy  that  the  appeal  lay  to  the  District  Judge 
under  Act  XIV  of  1869,  the  subject-matter  of  the 
claim  being  less  than  R5,000.  Moulakhan  v. 
GoRiKHAN      .         .         .   I.  Ii.  R.  14  Bom.  627 


17. 


Reference  by  District  Judge 


to  Assistant  Judge — Bombay  Civil  Courts  Act 
{XIV  of  1869),  s.  17 — Jurisdiction  of  Assistant 
Judge  on  case  so  referred.  A  District  Judge  referred 
for  trial  an  appeal  to  his  Assistant  Judge  under 
S.17  of  the  Bombay  Civil  Courts  Act  (XIV  of  1869). 
The  Assistant  Judge  dismissed  the  appeal  for 
default  of  the  appellant's  (defendant's)  appearance 
on  the  day  fixed  for  hearing.  An  application  was 
afterwards  made  to  the  Assistant  Judge  for  the 
re-admission  of  the  appeal,  but  he  refused  the  ap- 
plication. A  similar  application  was  then  made  to 
the  District  Judge.  He  granted  the  application, 
and  ordered  the  appeal  to  be  re-admitted  to  the  file. 
The  appeal  was  then  heard  and  decided  by  the 
Assistant  Judge,  who  reversed  the  lower  Court's 
decree.  On  appeal  by  the  plaintiff  to  the  High 
Court  :  Held,  that  the  order  of  the  District  Judge 
re-admitting  the  appeal  was  ultra  vires.  By  the 
reference  under  s.  17  of  the  Bombay  Civil  Courts 
Act,  XIV  of  1869,  the  Assistant  Judge  acquired 
full  jurisdiction  to  try  the  appeal  according  to  the 
procedure  laid  down  by  the  Civil  Procedure  Code 
of  1882.  The  Assistant  Judge  had  jurisdiction, 
under  s.  558  of  the  Code,  to  entertain  the  applica- 
tion for  re-admission,  and  his  order  refusing  to  re- 
admit was  not  subject  to  reversal  or  review  by 
the  District  Judge.  The  order  of  the  District 
Judge  re-admitting  the  appeal  was  made  without 
jurisdiction,  and  the  proceedings  subsequent 
thereto  were  also  without  jurisdiction  and  invalid. 

SaKHARAM  LaKSHMAN  17.  GOVIND  JOTI 

I.  L.  R.  15  Bom.  107 


18. 


Act  IX  of  1861,  ss.  1,  3,  4— 


Civil  Procedure  Code,  s.  17.  An  application  was 
made  to  the  District  Judge  of  Allahabad,  under  s.  1 
of  Act  IX  of  1861,  by  a  relative  of  a  minor,  alleging 
that  the  minor  had,  by  the  acts  and  with  the  con- 
nivance and  assistance  of  the  defendants  at  Alla- 
habad, been  removed  from  the  plaintiff's  custody 
and  guardianship  at  Allahabad,  and  praying  for  the 
minor's  restoration  thereto.  At  the  time  when  the 
application  was  made,  the  minor  was  at  Lahore. 
Held,  that,  under  ss.  1  and  4  of  Act  IX  of  1861,  read 
with  s.  17  of  the  Civil  Procedure  Code,  the  applica- 
tion was  cognizable  by  the  District  Judge  of 
AUahabad,  where  the  cause  of  action  arose  ;  and 
that,  even  apart  from  s.  17  of  the  Code,  the  minor 
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having  been  in  the  custody  and  guardianship  of  a 
person  within  the  jurisdiction  of  the  Judge  of 
Allahabad,  that  ofl&cer  had  full  jurisdiction  to  deal 
with  the  application.  Sakat  Chundra  Chakar- 
bati  v.  Forman        .         .     I.  Ii.  R.  12  All.  213 


19. 


Exercise    by    Subordinate 


Judge  of  jurisdiction  of  District  Court— 
Bengal,  N.-W.  P.,  and  Assam  Civil  Courts  Act, 
ss.  23,  24— Appeal— Act  XL  of  1868.  The  words  in 
s.  24  of  the  Bengal  Civil  Courts  Act  (XII  of  1887) 
"  subject  to  the  rules  applicable  to  like  proceedings 
when  disposed  of  by  the  District  Judge,"  include  the 
rules  relating  to  appeals.  Therefore,  orders  passed 
under  that  section  by  a  Subordinate  Judge  in  pro-v 
ceedings  under  the  Bengal  Minors  Act  (XL  of  1858), 
transferred  to  him  under  s.  23  {2)  {b)  of  the  former 
Act,  are  appealable  to  the  High  Court,  and  not  to 
the  Court  of  the  District  Judge.  Sohna  v.  Khalak 
SiNGi^'j     ....       I.  L.  R.  13  AU.  78 

20. Reference  by  a  Collector — 

Land  Acquisition  Act  (X  of  1870),  a.  55.  A  Collector 
is  not  competent  to  refer,  nor  a  District  Judge 
to  decide,  any  question  arising  under  Land  Acquisi- 
tion Act,  s.  55.  Ramalakshmi  v.  Collector  of 
Kistna  .         .         .    I.  L.  R.  16  Mad.  321 


21. 


Applicability  to  guardians 


who  had  ceased  to  be  such  before  the  Act 
came  into  tor oe— Guardians  and  Wards  Act 
( VIII  of  1890),  ss.  41  and  51.  The  Guardians  and 
Wards  Act  (VIII  of  1890)  does  not  apply  to  guar- 
dians whose  powers  had  ceased  by  reason  of  their 
wards  having  attained  majoritj'-,  or  otherwise,  pric  r 
to  the  passing  of  the  Act.  The  word  "  guardian  '* 
in  s.  51  of  the  Act  means  a  guardian  who  was  such  at 
the  time  the  Act  came  into  force.  A  was  appointed 
a  guardian  of  ^'s  property  under  the  Bombay 
Minors  Act,  XX  of  1864.  B  attained  majority  in 
1886.  In  1892  B  applied  to  the  District  Judge  for 
an  order  directing  A  to  deliver  to  B  his  property, 
together  with  the  accounts  relating  thereto.  The 
District  Judge  made  the  order,  as  asked  for,  under 
s.  41,  cl.  3,  of  Act  VIII  of  1890.  HHd,  that  the 
District  Judge  had  no  jurisdiction  under  Act  VIII  of 
1890  to  make  the  order  in  question,  as  A  had  ceased 
to  be  a  guardian  before  the  Act  came  into  force. 
Vallabdas    Hirachand    v.    Krtshnabai 

I.  L.  R.  17  Bom.  586 


22. 


—  Duty  of  District  Court  to 


hear  all  evidence — Guardians  and  Wards  Act 
{VIII  of  1890),  ss.  13,  46,  and  39— Decision  based 
on  evidence  taken  by  a  subordinate  Court  iUrnal. 
S.  46  of  the  Guardians  and  Wards  Act  (VIII  of  1890) 
does  not  control  s.  13  of  the  Act,  so  as  to  authorize 
the  District  Judge  to  dispense  with  the  hearing  of 
evidence  by  himself  and  transfer  the  whole  investi- 
gation of  material  issues  of  fact  to  a  subordinat-e 
Court.  Nor  does  it  empower  the  District  Judge 
to  use  the  evidence  taken  by  the  subordinate  Court. 
An  application  was  made  for  the  appointment  of 
a  guardian  to  the  person  and  property  of  a  minor. 
The  District  Court  sent  the  application  to  a  Subor- 
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dinate  Judge  for  inquiry  and  report,  and  issued  a 
notice  calling  upon  any  who  objected  to  the  ap- 
pointment of  the  proposed  guardian  to  appear 
before  the  Subordinate  Judge,  who  would  hear  and 
dispose  of  the  objections.  The  whole  inquiry  was 
held  before  and  all  the  evidence  was  taken  by  the 
Subordinate  Judge.  Upon  the  evidence  so  taken, 
the  District  Judge  disposed  of  the  application. 
Held,  that  the  procedure  adopted  by  the  District 
Judge  was  illegal,  and  his  decision,  based  upon 
evidence  not  taken  before  him,  could  nut  be 
aci-epted.  Baroda  Churn  Bo^e  v.  Ajoodhi/a  Ratn, 
23  W.  R.  287,  Shadhoo  Singh  v.  Ramanongraha 
Loll,  9  W.  R.  83,  and  Iswar  Chandra  Das  v.  Juqal 
'Kishor,4  B.  L.  R.  At.  33,  referred  to.  Gaxesh 
ViTHAL  V.  KusABAi       .     I.  L.  R.  23  Bom.  698 

23. Appeal     from    insolvency 

order— Civt7  Procedure  Code,  1882,  «.  589— Civil 
Procedure  Code  Amendment  Acts  {VII  of  1888), 
s.  56  and  {X  of  1888),  s.  3,  cl.  (a).  Bearing  in 
mind  that  s.  589  of  the  Code  of  Civil  Procedure 
was  passed  to  regulate  the  appellate  jurisdiction 
in  appeals  from  orders,  the  words  "  Court  subordi- 
nate to  that  Court "  in  s.  3  of  Act  X  of  1888 
must  be  construed  with  reference  to  its  appellate 
jurisdiction.  Consequently  a  District  Court  has  no 
jurisdiction  to  hear  an  appeal  from  an  order  in  in- 
solvency matters,  in  a  case  where  it  has  no  juris- 
diction to  hear  an  appeal  in  the  suit  itself,  as 
when  the  subject-matter  of  the  suit  is  more  than 
R5,000  in  value.  Venkatrayer  v.  Jamboo 
Ayyan  .         .  I.  li.  R.  17  Mad.  377 

24.  — Appeal  to  District  Judge 

entertained  without  jurisdiction — Provin- 
cial Small  Cause  Courts  Act  {IX  of  1887),  s.  25— 
Decree  passed  by  a  Subordinate  Judge  invested 
with  the  jurisdiction  of  a  Small  Cause  Court — 
Finality  of  such  decree — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  622  and  646  A— Reference 
4o  High  Court.  A  Subordinate  Judtce  invested  with 
the  jurisdiction  of  a  Court  of  Small  Causes,  tried  a 
suit  under  his  Small  Cause  Court  power?:,  and  passed 
a  decree  in  plaintiff's  favour.  The  defendant  ap- 
pealed against  this  decree,  and  the  Appellate  Court, 
being  of  opinion  that  the  suit  was  not  of  a 
nature  cognizable  by  a  Court  of  Small  Causes, 
reversed  the  decree  and  remanded  the  case  to  the 
Subordinate  .Judge  for  trial  under  his  ordinary 
jurisdiction.  Thereupon  the  Subordinate  Judge 
made  a  reference  to  the  High  Court  under  s.  646A  of 
the  Code  of  Civil  Procedure  (Act  XIV  of  1882). 
Held,  that  the  reference  was  not  authorized  by  the 
provisions  of  s.  646A  of  the  Code,  as  it  applied  to  a 
case  before  judgment.  The  High  Court  could, 
however,  deal  with  the  matter  under  s.  622  of  the 
Code.  Held,  also,  that,  the  suit  having  been  tried 
by  the  Subordinate  Judge  in  the  exercise  of  his 
jurisdiction  as  a  Judge  of  a  Court  of  Small  Causes, 
the  decree  was  final,  and  not  appealable  to  the 
District  Court,  and  the  District  Judge  had  no  juris- 
diction to  hear  the  appeal.  The  only  remedy  open 
to  the  aggrieved  party  was  to  apply  to  the  High 
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Court  under  s.  25  of  Act  IX  of  1887.  Diwalibai 
V.  Sadashivdas      .         .      I.  L.  R.  24  Bom.  310 

25.    Appeal  to  District  Judge— 

Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  25,  191 
[2) — Suit  commenced  in  a  District  Court — Issues 
settled  by  District  Judge — Ca.se  transferred  to  Sub- 
GouH  by  High  Court — Decision  by  Sub-Judge — 
Validity  of  decision  in  appeal  and  of  transfer  by 
High  Court.  A  suit  was  instituted  in  a  District 
Court,  and  issues  were  settled  by  the  District 
Judge.  The  suit  was  then  transferred  by  the  High 
Court  to  the  Court  of  the  Subordinate  Judge, 
who  decided  the  case.  An  appeal  was  then  pre- 
ferred to  and  was  heard  by  the  District  Court, 
though  the  Judge  who  heard  the  appeal  was  not  the 
Judge  who  had  settled  the  issues.  On  a  second 
appeal  being  preferred  to  the  High  Court :  Held,  (i) 
that  the  District  Court  had  jurisdiction  to  hear 
the  appeal,  s.  17  of  the  Madras  Civil  Courts  Act  (III 
of  1873)  having  no  application  ;  (ii)  that  the  High 
Court  had  jurisdiction,  under  ss.  25  and  191  {2)  of 
the  Code  of  Civil  Procedure,  to  make  the  transfer 
to  the  Subordinate  Judge,  although  the  case  was 
in  part  heard.  Palanisami  Cowndas  v.  Thon- 
dama  Cowndan  (1902)     .  I.  Ij.  R.  26  Mad.  595 

DISTRICT  MAGISTRATE. 

See  Collector    .     I.  L.  R.  1  Bom.  628 

See  Complaint — Institution  of  Com- 
plaint, and  Necessary  Preliminaries 
—  Duty  OF  ^L\gistrate. 

6  C.  W.  N.  843 

•See  Criminal  PRorEnrnK  Com:,  s.    4:57. 
I.  L.  R.  32  Calc.  1090 

See  Fcrther  Inquiry 

I.  Ij.  R.  3"^  Calc.  8 
See  Jurisdiction. 

I.  Ii.  R.  35  Calc  434 

See    Magistrate — 

General  Jurisdiction 

I.  Ii.  R.  30  Calc.  449 
I.  Ii.  R.  32  Calc.  1090 

Powers  op  Magistrates. 

I.  L.  R.  29  Calc,  242 

See  Revision — Criminal  Cases— Argirr- 
tals      .         .         .     7  C.  W.  N.  493 

powers  of— 


Sm  Security  for  Good  Behaviour. 

I.  Ii.  R.  29  Calc.  455 

See  Trespass    .     I.  L.  R.  36  Calc.  433 

DISTRICT  MUNICIPAL  ACT. 

See  Bombay   District  Municipal    Act 
(Bom.  Ill  OF  1901). 

-See  Penal  Code,  ss.  21,  186. 

I.  Ii.  R.  33  Bom.  213 
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DISTRICT  REGISTRAR. 

Civil  Procedure  Code, 

1882,  8.  622 — District  Registrar  not  a  *  Court ' 
within  the  meaning  of  s.  622.  A  District  Registrar 
is  a  Court  within  the  meaning  of  s.  622  of  the 
Cod'e  of  Civil  Procedure,  and  the  High  Court 
cannot  interfere  with  his  proceedings  under 
that  section.  Atchayya  v.  Gangayya,  I.  L.  R.  15 
Mad^  138,.  distinguished.  Manavala  Goundan  v. 
KuMARAPPA  Reddy   (1907). 

I.  li.  R.  30  Mad.  326 

DIVESTING  OP  PROPERTY. 

See  Hindu  Law — 

Adoption — Effect  of  Adoption. 

Inheritance— Divesting  of,  Ex- 
clusion FROM,  and  Forfeiture 
OF,  Inheritance. 

Widow — Disqualifications. 

See    Will — Construction. 

I.  Ij.  R.  4  Gale.  420 

1  Ind.  Jur.  N.  S.  375 

I.  L.  R.  6  All.  583 

I.  L.  R.  15  Mad.  448 

DIVIDENDS. 

distribution  of— 

See  Insolvency  .  I.  L.  R.  36  Calc.  512 

gift  of— 

See    Will — Construction. 

I.  L.  R.  12  Bom.  137 

—  payment  of,  out  of  deposit    in 

bank — 

See  Bankers         .     I.  L.  R.U6  All.  88 

DIVISION  BENCH   OF  HIGH    COURT. 

appeal  from  judgment  of— 

See   Letters    Patent,    N.-W.    P.    High 
Court,  cl.  10    I.  L.  R.  1  All.  31, 181 

difference  of   opinion   betw^een 


DIVISION  BEI^CH  OF  HIGH  COURT— 
contd. 

difference   of   opinion   between 


Judges  of— 


I 


See  Civil  Procedure  Code,  1882,  s.  575. 

See  Letters  Patent,  High  Court,  cl.  15. 

4  B.  L.  R.  A.  C.  101, 181 

B.  Ii.  R.  Sup.  Vol.  694 

13  W.  R.  310 

14  W.  R.  298 
I.  L.  R.  10  Calc.  108 

See  Letters  Patent,  High  Court,  cl.  36- 

14  Moo.  I.  A.  209 

I.  L.  R.  3  Bom.  204 

I.  L.  R.  15  Bom.  452 

See  Letters   Patent,   N.-W.    P.    High 

Court,  cl.  10      .     I.  L.  R.  1  All.  181 

I.  L.  R.  9  All.  655 

See  Letters   Patent,   N.-W.    P.    High 

Court,  cl.  27     .         .      2  N.  W.  117 

s.  c.  Agra  F.  B.,  Ed.  1874, 196 

I.  L.  R.  11  All.  176 


Judges  of— contd. 

See  Reference  to  Full  Bench. 

I.  L.  R.  3  Calc.  20 

See  Reference  to  High  Court — Civil 
Cases    .         .         .     4  C.  W.  N.  389 

power  of— ■ 

See  English  Committee  of  High  Court. 
10  B.  L.  R.  79,  80,  82  note 

1. Power  of — Security  for    stay   of 

execution.  A  had  executed  a  security  ]>ond  on 
behalf  of  K,  Avho  had  an  appeal  to  the  High  Court  in 
a  case  in  which  the  Court  had  ordered  stay  of 
execution  until  the  appeal  M-as  heard.  The  appeal 
was  heard  by  a  Division  Bench,  and  the  Judges 
differing,  the  appeal  was  decreed  in  accordance  \vi;h 
the  opinion  of  the  Senior  Judge.  From  this  judg- 
ment  an  appeal  Mas  preferred  under  s.  15  of  the 
Letters  Patent.  After  the  opinion  of  the  Division 
Bench  Avas  pronounced,  A  applied  to  the  Judge  be- 
fore whom  he  had  made  it  for  the  return  of  his 
security- bond,  but  his  application  was  refused  pend- 
ing the  final  decree  of  the  High  Court  in  the  matter. 
A  then  moved  the  High  Court  for  the  cancellation 
or  return  of  the  bond.  Held,  that  there  was  no 
necessity  that  this  motion  should  have  been  pre- 
sented to  the  Judges  who  heard  the  appeal,  for  it  re- 
lated to  matter  beside  the  judgment,  and  a  Division 
Bench  may  receive  motions  from  all  districts,  Avith- 
out  reference  to  the  division  into  groups.  Held,  that 
the  rule  of  practice,  that  applications  referring  to 
matters  which  have  judicially  arisen  in  a  particular 
district  should  be  made  before  the  bench  to  which 
that  district  belongs,  does  not  divest  any  Division 
Bench  of  the  Court  of  the  jurisdiction  given  to  it  by 
the  Charter,  nor  can  it  be  always  properly  adhered 
to.     Ameer  Ali  Khan  v.  Kassim  Ali  Khan 

13  W.  R.  403 

2. Reference    to    High    Court 

after  former  reference  in  same  case. — An 
order  passed  by  an  Assistant  Magistrate  in  a  case 
of  breach  of  the  peace  under  s.  530  of  the  Code  of 
Criminal  Procedure  was  referred  to  the  High  Court 
b}''  the  Sessions  Judge,  with  a  recommendation  that 
the  order  should  be  set  aside  on  certain  grounds 
stated,  the  want  of  jurisdiction  in  the  Assistant 
Magistrate  not  being  one  of  the  grounds.  The  Divi- 
sion Bench  before  whom  that  reference  came  de- 
clined to  interfere  with  the  order.  It  was  held  by 
another  Division  Bench  before  whom  the  matter 
Avas  subsequently  brought  on  motion  that  they 
were  not  debarred  from  entering  into  the  question 
of  the  want  of  jurisdiction,  and,  as  the  eflfect  of 
the  Assistant  Magistrate's  order  was  to  prejudice 
one  of  the  parties,  the  order,  which  was  ad- 
mittedly without  jurisdiction,  was  set  aside.  Run 
Bahadur  Singh  v.  Har  Doyal  Singh 

21  W.  R.  Cr.  32 


3. 


Decision  of  Division  Bench 


as  to  Bengali  expression.    The  decision  of  one 
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DIVISION  BENCH  OF  HIGH  COUKT— 

condd. 
Division  Bench  as  to  the  meaning  of  a  Bengali  ex- 
pression occurring  in  a  particular  plaint  cannot  be 
binding  upon  another  Division  Bench  for  the  pur- 
pose of  a  different  suit.  Watson  &  Co.  v.  Surno 
MoYEE  .         .         .         .        24  W.  R.  414 

4. —  Decision  of,  how  far  binding 

on  another  Court.  The  decision  of  an  Appeal 
Bench  of  the  High  Court  upon  a  point  of  law,  or  the 
construction  of  a  document  in  the  case  before  them, 
is  not  necessarily  binding  on  a  single  Judge  of  that 
Court  when  the  same  question  again  arises  in 
another  suit  before  him.  Abhai  Chaean  Ghose 
V.  Dasmani  Dasi    .         .         .       6  B.  L.  R.  623 

5.  Ruling  of  Division  Bench 

referred  to  Pull  Bench.  Per  Bayley,  J. — 
Qucere  :  Whether  a  ruling  of  three  Judges  of  the 
•High  Court  of  Bombay  on  a  case  referred  by  a  Divi- 
sion Bench  of  two  Judges  for  decision  by  the  Full 
Bench  can  be  regarded  otherwise  than  a  ruling  of  a 
Division  Court  of  three  Judges.  In  the  ynatter  of 
the  petition  of  Bai  Amrit  .    I.  Ij.  B.  8  Bom.  380 

6.  Division  Bench  taking  civil 

business — Orders  under  Civil  Procedure  Code,  1882, 
s.  643.  A  Division  Bench  of  the  High  Court  taking 
the  civil  business  of  a  particular  group  has  jurisdic- 
tion to  deal  with  an  order  under  s.  643  of  the  Civil 
Procedure  Code  made  by  a  Civil  Court  in  any  of  the 
districts  included  in  the  group.  Mahomed  Bhakku 
V.  Queen-Empress         .      I.  L.  R.  23  Calc.  532 

DIVISION  OF  OCCUPANCY  HOLDING- 

See  Agra  Tenancy  Act,  1901,  s.  32. 

I.  Ii.  R.  81  All.  848 

DIVORCE. 

See  Burmese  Law — Divorce. 

I.  L.  R.  19  Calc.  469 

See  Divorce  Act  (IV  of  lb69). 

See     Hindu      Law — Custom — Immoral 

Customs     .        I.  L.  R.  17  Mad.  479 

See  Hindu  Law — Marriage — Restraint 

on,  or  Dissolution  of,  Marriage. 

I.  Ii.  R.  3  Calc.  305 
I.  L.  R.  8  Mad.  169 
See  Husband  and  Wife. 

I.  Ii.  R.  21  Bom.  77 
See  Mahomedan  Law. 

I.  L.  R.  31  Bom.  264 

I.  L.  R.  36  Calc.  23,  184 

13  C.  W.  N.  134 

See   Mahomedan   Law — Divorce — Mar- 


.  I.  Ii.  R.  25  Calc.  537 
2  C.  W.  N.  209 


RIAGE. 

See  Marriage 

—    plea  of— 

See  Maintenance,  order  of   Criminal 

Court  as  to     .      10  B.  L.  R.  Ap.  38 

I.  L.  R.  5  Calc.  558 

I  L.  R.  7  Bom.  18fl 

I.  Ii.  R.  5  All.  224,  226 

L  L.  R.  14  Calc.  576 

I.  L.  R.  15  All.  143 

L  Ii.  R.  19  AIL  50 


DIVORCE— cowffZ. 
, suit  for — 


See    High    Court,    Jurisdiction    of — 
Bombay— Civil  I.  L.  R.  16  Bom.  136 

See  Parsi  Marriage  and  Divorce  Act, 
s.  30     .         .     I.  L.  R.  18  Bom.  386 

L    : Mahomedan 

Law — Hanafi  Sunnis — Talak-ul-hain  by  one  pro- 
nouncement in  the  absence  of  the  wife — Execution  of 
talaknama  in  the  presence  of  the  Kazi — Communica- 
tion of  the  divorce  to  the  wife — Mcrz-vl-inavi — 
Death  of  the  husband  before  expiration  of  the  period 
of  iddat.  A ,  a  Mahomedan  belonging  to  the  Hanafi 
Sunni  sect,  took  with  him  two  witnesses  and  went 
to  the  Kazi  and  there  pronounced  but  once  the 
divorce  of  his  wife  (plaintiff)  in  her  absence.  He 
had  a  talaknama  ^vritten  out  by  the  Kazi,  which  was 
signed  by  him  and  atte-sted  by  the  witnesses.  A 
then  took  steps  to  communicate  the  divorce  and 
make  over  the  iddat  money  to  the  plaintiff,  but  she 
evaded  both.  A  died  soon  after  this.  The  plaintiff 
thereupon  filed  a  suit  alleging  that  she  was  still  the 
wife  of  A  and  claimed  maintenance  and  residence. 
Held,  overruling  the  contention  that  the  divorce 
should  have  been  pronounced  three  times,  that  the 
atalak-ul-iddat  {i.e.,  irregular  divorce)  is  good  in  law, 
though  bad  in  theology.  Held,  further,  in  answer  to 
the  contention  that  the  divorce  was  not  final  as  it 
was  never  communicated  to  the  plaintiff,  that  a 
bain-talak,  such  as  the  present,  reduced  to  manifest 
and  customary  writing,  took  effect  immediately  on 
the  mere  \*Titing.  The  divorce  being  absohito,  it  is 
effected  as  soon  as  the  words  are  wTitten  "  even 
without  the  wife  receiving  the  ^\Titing."  In  order 
to  establish  Marz-ul-niaul  there  must  be  present  at 
least  three  conditions : — (i)  Proximate  danger  of 
death,  so  that  there  is,  as  it  is  phrased,  a  preponder- 
ance (ghaliba)  of  khauf  or  apprehension,  that  is 
that  at  the  given  time  death  must  be  more  probable 
than  life :  (ii)  there  must  be  some  degree  of  sub- 
jective apprehension  of  death  in  the  mind  of  the 
sick  person :  (iii)  there  must  be  some  external 
indicia,  chief  among  which  would  be  the  inability  to 
attend  to  ordinary  avocations.  Where  an  irrevo- 
cable divorce  has  been  pronounced  by  a  Mahomedan 
husband  in  health,  and  the  husband  dies  during  the 
period  of  the  discarded  wife's  iddat,  she  has  no  claim 
to  inherit  to  the  husband.  Sarabai  v.  Rabiabai 
(1905)  .         .         .      I.  Ii.  R.  30  Bom.  537 

2. Alimony    pendente     lite— 

Application  for,  after  decree  nisi — Indian  Divorce 
Act  {IV  of  1869),  s.  36.  Notwithstanding  a  decree 
nisi  for  dissolution  of  marriage,  on  the  ground  of  the 
wife's  adultery,  the  Court  has  power,  under 
s.  36  of  the  Indian  Divorce  Act,  to  order  alimony 
pendente  lite  for  the  period  betMeen  decree  nisi  and 
decree  absolute.  Dunn  v.  Dunn,  L.  R.  13  P.  D. 
91,  considered.     Bo  wen  v.  Bo  wen  (1909) 

I.  Ii.  R.  36  Calc.  1018 

3.  - Jurisdiction — *'  Permanent  Resi- 
dences—Divorce Act  {IV  of  1869),  s.  3  {!)— 
"  Last  resided  together."  In  a  petition  for 
dissolution  of   marriage,  where  the  husband   and 
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DIVORCE— cowdrf. 

wife  had  no  permanent  residence  : — Held,  that  the 
petition  could  be  entertained  by  the  Court  having 
jurisdiction  over  the  place  where  they  '  last  resided 
together  '  though  for  a  short  period.  Bright  v. 
Bkight(1909)       .         .       I.  L.  R.  33  Calc.  964 

4.  Collusion — Husband's    petition 

— Agreement  between  the  Parties,  not  acted  on  whether 
constitutes  Collusion.  A  petition  for  divorce  was 
presented  by  the  husband,  on  the  ground  of  the 
wife's  adultery  with  the  co-respondent.  Sub- 
sequently an  agreement  was  come  to  between 
the  petitioner  and  the  respondent,  by  which,  for 
a  pecuniary  consideration,  the  respondent  agreed 
not  to  defend  the  suit  and  to  furnish  the  petitioner 
with  evidence  against  herself  and  the  co-respon- 
dent, should  the  latter  venture  to  defend  the  suit. 
This  agreement,  however,  fell  through,  and  the 
respondent  filed  her  answer  denying  adultery, 
and  making  a  counter-charge  of  adultery  against 
the  petitioner.  The  co-respondent  did  not  defend 
the  suit.  At  the  trial,  the  plea  taken  by  the 
respondent  was  that  the  petition  should  be  dis- 
missed on  the  ground  of  collusion  between  the 
petitioner  and  herself.  Held,  that  inasmuch  as 
the  agreement,  which  contemplated  a  fraud  upon 
the  Court,  Avas  not  acted  on,  and  in  no  way 
affected  the  decision  of  the  Court,  it  did  not 
constitute  collusion.  Churchward  v.  Churchward^ 
[1895]  P.  7,  referred  to.     Bowen  v.  Bowen  (1909) 

I.  li.  R.  36  Calc.  874 

;    DIVORCE  ACT  (IV  OP  1889). 

See  Divorce. 

See  Marriage,  dissolution  of. 

12  C.  W.  N.  1009 

See    Pleader — Remuneration. 

7  Mad.  394 

appeal  in  case  under — 

See    High    Court,    jurisdiction    of — 
N.-W.  P.— Civil  .    I.  L.  R.  18  All.  375 


DIVORCE  ACT  (IV  OF  1869)— cmtd. 


1. 


_  Costs — Divorce — Wife^s     costs — 


Dismissal  of  wife's  petition — Liability  of  husband 
— Deposit  or  security  for  cods.  In  a  divorce 
suit,  where  it  is  shown  that  the  wife  has  no 
money  of  her  own,  the  mere  fact  that  no  deposit 
has  been  made  or  security  given  for  payment 
of  the  wife's  costs  is  no  obstacle  to  the  making 
of  an  order  against  the  husband  to  pay  her  costs, 
although  hei  petition  is  dismissed.  Robertson  v. 
Robertson,  L.  R.  6  P.  D.  119  ;  Otway  v.  Otway 
L.  R.  13  P.  D.  141  ;  and  Proby,  v.  Proby,  I.  L.  R. 
5  Calc.  357,  referred  to.  Boyle  v.  Boyle  (1903) 
I.  L.  R.  30  Calc.  631 :   s.c.  7  C.  W.  IST.  565 


2. 


Intervener — Divorce — Parties 


— Alleged  adulteress,  application  by.  In  a  wife's 
petition  for  dissolution  of  marriage  by  reason 
of  the  husband's  adultery  with  one  Mrs.  Ollenbanh, 
the  latter  applied  and  obtained  this  lule  calling 
upon  the  petitioner  to  show  cause  why  she 
should  not  be  allowed  to  intervene.  Bailey  v. 
Bailey   (1897)     .      I.  L.  R.  30  Calc.  490  note 


^   1-  —  s.    2— Application  of  Act— 

Polygamous  contracts  under  Mahomedan  law. 
The  Indian  Divorce  Act  was  intended  to  apply  to 
such  marriages  as  are  recognized  as  mairiages  by 
Christians,  and  not  to  polygamous  contracts,  such  as 
are  the  unions  known  as  mairiages  to  the  Mahome- 
dan law.  Such  polygamous  contracts  are  not 
subject  to  the  jurisdiction  of  the  Courts  created  by 
the  Indian  Divorce  Act  of  1869.  Zuburdust 
Khan    v.    His    wife    .         .         .   2  N.  W.  $70 

2. Jurisdiction — Daniages.     The 

High  Court  has  jurisdiction  to  admit  a  petition 
for  divorce,-  where  the  parties  are  resident,  and 
the  adultery  is  committed,  in  the  district  of 
the  24-Pergunnahs.  Principle  on  which  the  Court 
will  assess  damage  discussed.  Kelly  v.  Kelly 
and  Saunders         .         .      3  B.  L.  R.  O.  O.  67 


3. 


Jurisdiction — 


Dissolution  of  marriage.  A  District  Judge  oufrht 
in  all  cases  to  enquire  into,  and  set  out  in  hia  judg- 
ment, the  facts  relied  on  as  giving  jurisdiction  to 
the  Court  to  pronounce  a  decree  of  dissolution  of 
marriage.     Durand  v.  Durand  .     14  W.  R.  416 

4. 1 _      Jurisdiction — 

Residence  of  parties.  In  a  suit  for  dissolution  of 
marriage,  where  at  the  time  of  the  presentation  of 
the  petition  the  respondent  does  not  reside  within 
the  jurisdiction  of  the  Court,  the  jurisdiction  of  the 
Judge  and  the  right  of  the  petitioner  to  petition  him 
will  depend  on  where  the  parties  "  last  resided 
together."     Winqrove  v.  Wingrove 

14  W.  R.  416 


5.  1 — I — I European   British 

subjects — Jurisdiction  of  the  High  Court  of  Bombay  to 
hear  a  suit  for  divorce  arising  in  a  Native  Stai( 
between  European  British  subjects — Legislative  powers 
of  Governor  General.  The  petitioner,  a  European 
British  subject  resident  at  Secunderabail  in  the 
Dekkan,  sued  foi  a  divorce,  alleging  against  the 
respondent  various  acts  of  adultery  committed  at 
Secunderabad.  Held,  that  the  High  Court  of 
Bombay  had  jurisdiction  to  try  the  suit  under  the 
provisions  of  the  Indian  Divorce  Act,  IV  of  1869. 
Held,  also,  that  the  provisions  of  the  Indian  Divorce 
Act,  IV  of  1869,  apply  to  suits  between  European 
British  subjects  resident  in  Native  States  in  Inditi ; 
and  that  s.  2  of  that  Act,  which  extends  those 
provisions  to  such  persons,  was  not  ultra  vires  of 
the  Indian  Legislature.  Stat.  28  &  29  Vict.,  o.  15, 
s.  3,  transferred  to  the  Governor  General  in  Council 
the  power,  previously  vested  in  Her  Majesty  by  s.  18 
of  the  High  Courts  Act  (Stat.  24  &  25  Vict.,  c.  104) 
to  alter  and  determine  the  territorial  limits  of  the 
jurisdiction  of  the  High  Courts  in  India.  The 
power  thus  transferred  was  a  power  *'  by  Order  "  in 
authorize  the  exercise  of  jurisdiction.  But  tht- 
power  so  conferred  upon  the  Governor  General  in 
Council  did  not  affect  the  general  legislative  powers 
as  to  matters  of  jurisdiction  previously  possessed 
by  him  under  Stat.  24  &  25  Vict.,  o.67,  s.  22. 
Those  powers  were  (s.  6  of  Stat.  28  &  29  Vict.. 
c.   16)  expressly  reserved  ;  and  the  special  power 
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DIVORCE  ACT  (IV  OF  1869)— confrf. 
s.  2 — corUd. 


given  by  s.  3  of  altering  the  limits  of  the  juris- 
diction by  executive  order  does  not  exclude  by 
implication  the  general  legislative  powers.  To 
eflfect  an  alteration  of  such  jurisdiction  by  Act 
instead  of  by  Order  is  still  within  the  general  scope 
of  the  legislative  powers  of  the  Governor  General 
in  Council,  although  the  more  convenient  course  of 
an  executive  Government  notification  is  usually 
followed.  Previously  to  the  institution  of  the 
present  suit,  the  respondent  had  left  India  and  gone 
to  England  without  any  intention  of  returning  to 
India.  It  was  contended  that  Act  IV  of  1869, 
passed  by  the  Indian  Legislature  in  exercise  of  its 
power  to  make  laws  for  persons  resident  in  Native 
territories,  could  not  affect  her.  Held,  that  the 
petition  satisfied  the  Act  by  alleging  residence  of  the 
petitioner  in  India  and  the  commission  of  the  act 
of  adultery  whilst  the  parties  last  resided  together 
in  India.  It  was  not  necessary  to  show  the  residence 
of  the  respondent.     Thoknton  v.  Thornton 

I.  L.  B.  10  Bom,  422 

0.  Jurisdiction        of 


District  Court — Adultery  comr/iitted  in  India — Place 
of  marriage.  Under  s.  2  of  the  Indian  Divorce  Aci 
(IV  of  1809),  a  District  Court  has  jurisdiction  to 
make  a  decree  for  dissolution  of  marriage  upon 
being  satisfied  that  the  adultery  charged  has  been 
committed  in  India  without  going  into  evidence 
ae  to  the  place  of  the  marriage  of  the  parties. 
Kyte  v.  Kyte  and  Cooke  I.  L.  B.  20  Bom.  862 


7. 


*  Residence,**  mean- 


ing of  the  word — Jurisdiction  of  the  Court  to 
grant  divorce.  That  under  the  Indian  Divorce  Act 
domicile  is  not  the  test  of  the  Court's  authority  to 
grant  a  divorce,  it  being  suflRcient  if  the  petitioner 
resides  in  India  at  the  time  of  presenting  the  petition 
and  professes  the  Christian  religion.  That  the 
meaning  of  the  word  "  reside  "  must  in  each  case  be 
decided  with  reference  to  its  own  circumstances. 
It  conveys  the  idea,  if  not  of  permanence,  of  some 
degree  of  continuance.  That  the  "  residence  "  to 
which  the  Indian  Divorce  Act  points  must  be  some 
thing  more  than  occupation  during  occasional  and 
casual  visits  within  the  local  limits  of  the  Court, 
more  specially  where  there  is  a  residence  outside 
those  limits  marked  with  a  considerable  measure  of 
'  continuance.  That  where  the  petitioner  does  not 
reside  in  India,  the  Court  has  no  jurisdiction  by 
virtue  of  the  Charter  of  ^1774  and  the  Letters  Patent 
of  1862  and  1865  to  grant  him  a  decree  for'divorce. 

JOGENDBA  NaTH   BaNEEJEE    V.    ELIZABETH  BaNER- 

jEK 3  C.  W.  N.  260 

8.  MTon- Christian  marriage — 

— Application  of  Act — Conversion  to  Chri'^tianiti/ — 
Native  Converts  Marriage  Dissolution  Act  {XXI 
of  1866),  ss.  4,  5,  7,  8,  9,  10,  15,  16.  The 
petitioner  and  the  respondent  were  married  while 
professing  the  Hindu  faith,  and  afterwards  became 
converts  to  Christianity.  The  petitioner  subse- 
quently applied  for  dissolution  of  the  marriage  on 
the  ground  of  his  wife's  adultery.     Held,  that,  being 


DIVOBCE  ACT  (IV  OF  I860)--contd. 
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a  person  professing  Christianity  at  the  time  of  pre- 
senting the  petition,  he  was  entitled  to  a  dissolution 
of  the  marriage  under  the  provisions  of  the  Indian 
Divorce  Act  (IV  of  1869).  It  is  clear  from  the 
provisions  of  the  Native  Converts  Marriage  Dissolu- 
tion Act  (XXI  of  1866)  that  a  non-Christian  mar- 
riage  is  not  dissolved  by  the  mere  fact  of  the  con- 
version of  one  or  both  of  the  parties  to  Christianity, 
and  may  therefore  be  dissolved  in  accordance  with 
the  provisions  of  Act  IV  of  1869.  Gobardhan* 
Dass  v.  Jasadamoni  Dassi      I.  L.  B.  18  Calc.  2 

0.  Native    Christian 

— Hindu  convert  to  Christianity.  A  pariah,  who  had 
been  converted  to  Christianity,  presented  a  petition 
of  divorce  under  Act  IV  of  1869  on  the  ground  of 
adultery  committed  by  his  wife  before  his  conver- 
sion. Held,  that  the  Court  had  no  jurisdiction  to 
entertain  the  petition.  Perianayakam  v.  P(»t- 
TUKANNi       .         .         .       I.  li.  B.  14  Mad.  382 

8.  3  (1)— 


1. 


See  Divorce     .    I.  L.  B.  36  Calc.  964 
8.  3,  cL   (2)— Appeal— jM<ff c»ai 


Commissioner  of  Oudh — Oiidh  Civil  Courts  Act 
{Act  XIII  of  1879),  s.  27.  A  decree  dismissing  a  suit 
for  dissolution  of  marriage  made  by  the  Judicial 
Commissioner  of  Oudh,  exercising  the  power8*"of  a 
District  Judge  under  Act  XIII  of  1879,  and  the 
Divorce  Act,  1869,  is  appealable  to  the  High  Court 
of  the  North-Western  Provinces.  Morgan  v. 
Morgan  .  .       I.  L.  B.  4  All.  306 

2. cl.  (9),  and  8.   10— Desertion      4 

— Adultery — Judicial  separation.  A  husband  and  "^ 
wife  living  in  British  Burma  separated  in  1861  ; 
the  wife,  for  reasons  of  convenience,  going  to 
England,  but  with  no  intention  of  a  permanent  se- 
paration. After  her  departure,  the  husband  con- 
tracted an  adulterous  connection  with  a  Burmese 
woman,  which  was,  however,  unknown  to  the  wife 
till  1875.  During  the  separation  he  kept  up 
correspondence  with  his  wife,  and  in  some  of 
his  letters  he  expressed  an  intention  of  never 
returning  to  England  ;  and  in  1868  expressed  his 
willingness  to  aid  her  in  obtaining  a  divorce.  The 
wife  never  openl}'  consented  to  the  separation, 
although  she  could  not  be  said  to  have  made  any 
active  opposition  to  it.  Held,  that  the  Mife  was 
not  entitled  to  a  divorce,  but  only  to  a  judicial 
separation,  as  there  was  no  evidence  of  deser- 
tion. Desertion  under  the  Indian  Divorce  Act 
implies  "  an  abandonment  against  the  wish  of  the 
person  charging  it,"  and  although  the  word  "  aban- 
donment "  is  undefined,  the  eflfect  of  the  clause  is  to 
introduce  into  the  Indian  Statute  the  view  adopted 
by  the  Courts  in  England  in  construing  the  English 
Act.  The  expression  "  against  the  wish  of  "  is  to 
be  construed  as  meaning  contrary  to  an  actively 
expressed  wish  of  the  person  charging  abandonment, 
and  notwithstanding  the  resistance  or  opposition  of 
such  person.  A  wife  is  bound,  when  seeking  to 
prove  desertion,  to  give  evidence  of  conduct  on  her 
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s.  8(1)— concld. 

part,  showing  unmistakeably  that  such  desertion 
was  against  her  will.  The  decisions  of  the  Pi'obate 
and  Divorce  Courts  in  England  must  be  taken  to  be 
a  guide  to  the  Courts  in  India  under  the  Indian 
Divorce  Act  except  Avhen  the  facts  of  any  particular 
case  arising  out  of  the  peculiar  circumstances  of 
Anglo-Indian  life  constitute  a  situation  such  as  the 
English  Courts  are  not  likely  to  have  had  in  view. 

FOWLE  V.  FOWLE 

I.  Ii.  R.  4  Calc.  260  :  3  C.  L.  R.  484 

ss.     4     and      18 — Matrimonial 

jurisdiction — Marriage — Nullity.  The  High 
Court  cannot  entertain  a  suit  of  a  matrimonial 
nature  otherwise  than  as  provided  by  the  Indian 
Divorce  Act,  and  therefore  has  no  jurisdiction  to 
make  a  decree  of  nullity  on  the  ground  that  the 
marriage  was  invalid.     Gaspeb  v.  Gonsalves 

13  B.  L.  R.  109 


1. 


s.  7 — Inspection    of  letters — 


Practice.  The  respondent  is  entitled  to  have 
brought  into  Court  letters  UTitten  to  her  by  the 
petitioner  while  the  facts  to  which  they  speak  were 
fresh  in  her  memory.  If  the  petitioner  has  none, 
he  should  make  an  affidavit  to  that  effect. 
Gordon  v.  Gordon       .        3  B.  L.  R.  O.  C.  100 


2. 


Stay  of  proceedings — Petition 


for  divorce  in  India — Suit  by  wife  in  England  for 
restitution  of  conjugal  rights — Practice.  The  peti- 
tioner, having  (as  he  believed),  on  the  12th  Decem- 
ber 1885,  discovered  that  the  respondent  had 
been  guilty  of  adultery,  brought  her  from 
Secunderabad  to  Bombay,  and  sent  her  to  Eng- 
land on  the  25th  December  1886.  On  the  26th 
February  1886  he  filed  his  petition  in  the  High 
Court  of  Bombay.  On  the  26th  Iklarch  1886  the 
respondent  filed  a  suit  against  the  petitioner  in  the 
High  Com-t  of  Justice  in  England  for  restitution  of 
conjugal  rights.  On  motion  made  on  respondent's 
behalf  to  stay  proceedings  in  the  present  suit  until 
the  suit  in  England  should  be  determined  :  Held, 
in  the  circumstances  of  the  case,  that  a  stay  of 
proceedings  ought  not  to  be  granted.  Thornton 
V.  Thornton  .         .         .1.  L.  R.  10  Bom.  422 


3. 


—  Evidence  of  marriage — Suit 


for  dissolution  of  marriage — Judicial  separation, 
previous  decree  for — Cruelty — Adultery — Identity  of 
parties.  In  a  suit  for  dissolution  of  marriage  by 
reason  of  the  cruelty  and  adultery  of  the  respon- 
dent, the  first  charge  and  the  marriage  of  the 
parties  Avere  held  to  be  established  by  the  produc- 
tion of  a  previous  decree  for  judicial  separation 
on  account  of  cruelty,  and  by  proof  of  the  identity 
of  the  parties.  Bland  v.  Bland,  35  L.  J.  P.  <fc 
M.  104,  followed.     Ledlie  v.  Ledlie 

I.  L.  R.  22  Calc.  544 


4. 


Non- Christian  m.arriage — 


Nature  of  the  marriages  contemplated  by  the  Act 
— Suit  for  dissolution  of  marriage — Monogamous 
marriage.  The  petitioner  and  his  wife  married 
according   to    the  rites  of     the     Hindu   religion. 


DIVORCE  ACT  (IV  OF  1869) -contd. 

s.  7 — concld. 

The  wife  subsequently  left  her  husband,  and 
lived  m  adultery  with  another  man.  Both  the 
husband  and  wife  subsequently  became  Christians 
but  the  wife  continued  to  live  in  adultery  The 
husband  sued  under  Act  IV  of  1869  for  the 
dissolution  of  the  marriage.  Held,  that,  having 
regard  to  s.  7,  the  marriages  contemplated  bv 
the  Act]  are  those  founded  on  the  Christian 
principle  of  a  union  of  one  man  and  one  woman  to 
the  exclusion  of  others,  and  that  consequentiv  the 
Act  does  not  contemplate  relief  in  cases  where  the 
parties  have  been  married  under  the  rites  of  Hindu 
law,  a  Hindu  marriage  not  being  a  monogamous 
one.  Hyde  v.  Hyde,  L.  E.  1  P.  db  D.  130,  and 
Brinkley  v.  Attorney-General,  L.  R.  15  p,  j)  76 
cited  and  followed.  Gobardhan  Doss  v.  JasadamorU 
Dassi,  I.  L.  R.  18  Calc.  252,  dissented  from.  Tha- 
PiTA  Peter  v.  Thapita  Lakashmi 

I.  L.  R.  17  Mad.  235 

5. Rules  and  'principles  refer- 

red  to  in  s.  4.  The  principles  and  rules  referred 
to  in  s.  7  of  Divorce  Act,  IV  of  1869,  are  not 
mere  rules  of    procedure  such  as  the  rules  which 

regulate  appeals,  but  are  the  rules  and  the 
prmciples  which  determine  the  cases  in  which  the 
Court  will  grant  relief  to  the  parties  appearing 
before  it  or  refuse  that  relief — rules  of  quasi-snh- 
stantive  rather  than  of  mere  adjective  law.     A  r.  B 

I.  Ii.  R.  22  Bom.  612 

6.  Wife's    eoata —Husband    and 

wife — Wife's  costs,  application  for — Foreign  domi- 
cile—PropeHy  of  wife.  On  an  application  by  the 
wife  for  her  costs  during  the  pendency  of  her 
suit  for  judicial  separation  and  her  husband's 
suit  for  divorce  :  Held,  that  a  wife,  whose  property 
is  retained  by  her  husband,  is  entitled  to  her  costs. 
Also,  that,  inasmuch  as  the  parties  are  domiciled 
abroad,  and  the  law  of  that  country  is  not  before 
the  Court,  s.  7  of  the  Divorce  Act  applies,  and 
the  Court  will  act  on  the  general  principles  of 
English  law.  Mayhew  v.  Mayhew,  I.  L.  R.  19 
Bom.  293,  followed.  Georgucopulas  v.  Geor- 
GUCOPULAS  (1902)  .       I.  L.  R.  29  Calc.  619 

. ss.  7,  11  and  45— Parties— Dtrorce 

— Intervention — Jurisdiction — Alleged  adulteress,  ap- 
plication by — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  32.  In  a  wife's  suit  for  divorce  against 
the  husband  on  the  ground  of  incestuous  adultery, 
the  Court  has  no  power  under  the  Indian  Divorce 
Act  (IV  of  1869)  to  allow  the  alleged  adulteress  to 
intervene.  The  words  ' '  all  proceedings  under  this 
Act  between  party  and  party,"  in  s.  45  of  the  Act, 
apply  only  to  proceedings  after  the  parties  to  the 
suit  have  been  determined,  and  the  parties  can  only 
be  determined  in  accordance  with  the  provisions  of 
the  Act.  S.  7  of  the  Act  does  not  apply  to  procedure. 
S.  32  of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
cannot  apply  to  the  case  of  substitution,  dismissal  or 
addition  of  parties  in  divorce  proceedings.  Bell  v. 
Bell,  L.  R.  8  P.  D.  217  ;  Abbot  v.  Abbot  4  B.  L.. 
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B.  {0.  C.)  51  ;  and  Lowe  v.  Lowe,  [Z'^.^f]  P.  D.  20i, 
referred  to.    Ramsay  v.    Boyle  (190^) 

I.  L.  B.  30  Calc.  489  :  7  C.  W.  TS.  504 

s.     11 — Prostitution — Addition    of 

co-respondent — Amending  petition — Laches  of  peti- 
tioner. Under  the  Divorce  Act,  IV  of  1869,  the 
addition  of  a  co-respondent  is  not  necessary  if  the 
wife  has  been  leading  the  life  of  a  prostitute,  and 
the  petitioner  knows  of  no  person  with  whom 
adultery  has  been  committed.  Where  the  respon- 
dent was  living  not  a  life  of  promiscuous  intercourse 
with  all  who  sought  her,  but  living  with  separate 
persons  in  succession,  and  professed  to  be  able  to 
attribute  her  respective  children  to  a  father  she  was 
held  not  to  be  leading  a  life  of  prostitution  within 
the  meaning  of  the  Act.  Where  a  petitioner  neg- 
lected for  fourteen  years  to  take  any  steps  to 
obtain  a  separation  from  his  wife,  whom  he  knew  to 
be  living  in  adultery,  the  Court  refused  to  allow 
the  petition  to  be  amended  by  the  addition  of 
co-respondents.     Roe  v.  Roe    .   3  B.  L.  B.  Ap.  9 

ss.    11      and      15 — Intervening  in  a 

divorce  suit — Allegation  by  the  husband  in  his 
answer  that  the  wife  committed  adultery — Apfli- 
cation  by  the  alleged  adulterer  to  intervene.  A 
person  who  has  been  charged  by  the  husband,  in  his 
answer  to  a  petition  by  the  wife  for  divorce,  with 
having  committed  adultery  with  the  wife,  is  entitled 
to  intervene.  Wheeler  v.  Wheeler  and  Rhodes,  L.  R. 
14  P.  D.  154,  followed.     Stevenson  v  Stevenson 

4  C.  W.  N  508 

BS.     12     and     17 — Decree    nisi 


DIVOBCE    ACT  (IV  OP  186Q)—contd. 
s.  13 — condd. 


— Duty  of  the  Court  passing  that  decree — Confirma- 
tion. The  High  Court  should  not  make  a  decree 
nisi  for  dissolution  of  marriage  absolute  without  a 
motion  being  made  to  it  for  that  purpose.  Waen 
after  the  passing  of  the  decroe  nisi  for  d'ssolution 
of  marriag;  no  one  rppresented  either  the  petitioner 
or  the  respondent  and  co-respondent  in  the  High 
Court:  Held,  that  no  order  could  bo  mad^  on  the 
reference  for  confirmation  of  such  de  ree  unless  a 
motion  was  m  \d«  to  the  Court  for  that  purpose. 
Held,  further,  that  under  s.  12  of  the  Act  the  duties 
of  a  Court  in  the  investigation  of  a  suit  for  a 
divorce  are  that  upon  any  petition  for  a  dis- 
solution of  marriage  being  presented,  the  Court 
shall  satisfy  itself,  so  far  as  it  reasonably  can, 
not  only  as  to  the  facts  allege  1  but  also  whether 
or  not  petitioner  has  been  in  any  manner  accessory 
to  or  conniving  at  the  adultery,  or  has  condoned  the 
same ;  and  shall  enquire  into  any  counter-charge 
which  may  be  made  against  the  petitioner.  Cvlley 
V.  CulUy,!.  L.  R.  10  All.  559,  followed.  Forshaw 
V.  Forshaw  (1909)    .         .      I.  L.  B.  31  AIL  511 

8. 13    Collusion— (7oMit.9ton  in  ;>re- 

sen  tation  of  pet  ition  for  dissolution.  S  u  bsequently  to 
the  institution  of  a  suit  for  dissolution  of  marriagn, 
and  on  the  same  dsiy  on  which  the  suit  came  on  for 
hearing,  the  petitioner  and  the  respondent  each 
filed  petitions,  setting  out  that  it  was  agreed 
between  them  that  from  that  date  the   marriage 


between  them  should  be  dissolved  ;  that  neither  of 
them  should  have  any  claim  against  the  other ;  that 
each  should  marry  again  at  pleasure,  and  prayed 
that  dissolution  of  the  marriage  might  be  granted 
on  these  terms,  each  party  bearing  his  and  her  own 
costs.  Held,  that  this  amounted  to  collusion 
within  the  meaning  of  s.  13  of  Act  IV  of  1869,  and 
that  the  petition  must  be  dismissed.  Christian 
v.    Christian         .         .       I.  L.  B.  11  Calc.  651 

ss.  13, 14,  and  15— Cruelty— Con- 


donation. The  petitioner  sued  for  a  divorce  on 
the  ground  of  his  wife's  adultery.  The  adultery 
was  admitted,  but  the  respondent  proved  that  her 
husband  had  been  guilty  of  various  acts  of  cruelty 
towards  her,  which  disentitled  him  to  have  m 
unconditional  divorce,  and  claimed  on  this  ground 
a  right  to  a  judicial  separation  with  alimony  under 
s.  15  of  the  Indian  Divorce  Act.  She  was  at  the 
time  of  the  suit  living  with  the  co-respondent. 
Held,  that  the  respondent  was  not  entitled  to  a 
decree  for  judicial  separation  with  alimony.  The 
Court  has  discretion,  under  s.  14  of  the  Act,  to 
refuse  a  decree  for  divorce  if  the  petitioner  has  been 
guilty  of  cruelty,  although  the  cruelty  may  have 
been  condoned.  Ss.  13,  14  and  15  of  the  Indian 
Divorce  Act  commented  on.  Gordon  v.  Gordon 
AND  Saran  .         .  3  B.  L.  B.  O.  C.  136 

8.      14 — Crualty — Pleiding- 


Isaue.  The  cruelty  must  be  specifically  pleaded, 
and,  if  it  is  not,  the  Court  will  not  allow  the  issue  to 
be  raised  or  evidence  given  of  it.  Kelly  v.  Keix^y 
AND  Saunders  .  .        3  B.  L.  B.  Ap.  6 

2. Husband  and  wife — 

Charges  against  wife  of  adultery — Cruelty.  A  fake 
charge  by  a  husband  against  his  wife  of  adultery, 
although  such  charge  is  made  wilfully,  maliciously, 
and  without  reasonable  or  probable  cause,  is  not 
an  act  amounting  at  law  to  cruelty,  so  as  to  entitle 
the  wife  to  a  judicial  separation.  AuausTiN  v. 
Auoustin    .  .  I.  li.  B.  4  All.  374 

3.  Condonation  of  adultery— 
Revival  by  wife's  misconduct.  Wien  a  husband 
having  received  reasonably  probable  information 
of  his  wife's  adultery,  has,  by  continuing  cohabit- 
ation, condoned  the  offence,  subsequent  mis- 
conduct of  the  wife  tending  to,  though  falling 
short  of,  adultery,  revives  the  condoned  adult-(^ry. 

PbREIRA  V  PbREIRA  AND  BOUNJOUR. 

I.  li.  B.  5  Mad.  118 

4.       Condust       conducing    to 

TVife's  adultery — Dissolution  of  marriage — Dis- 
cretionary bar — Separation  from  wife  unthout  reason- 
able cause  A  husband  separated  himself  from 
his  wife,  who  up  to  the  time  of  his  doing  so  was 
a  virtuous  woman,  merely  because  she  had  run  him 
into  debt.  He  did  not  write  to  her,  or  go  to 
sea  her,  or  make  her  an  allowance  proportionate 
to  his  income,  after  he  had  done  so.  Held,  upon  a 
petition  by  the  husband  for  dissolution  of  hip 
marriage  on  the  ground  of  his  wife's  adultery,  such 
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adultery  having  been  committed  dm-ing  such  separa- 
tion, that  his  conduct  towards  his  wife  disqualified 
him  from  obtaining  the  relief  sought.  Holloway 
V.  Holloway  and  Campbell    .  I.  L.  R.  5  All.  71 

^' Conduct  of  peti- 
tioner conducing  to  adultery— Just  and  reasonable 
cause  for  desertion — Drunkenness  of  wife — Leaving 
wife  without  provision  for  tnaintenance.  Evidence 
adduced  at  the  hearing  of  a  petition  by  a  husband 
for  the  dissolution  of  his  marriage  with  his  wife 
showed  that  the  petitioner  had  left  his  wife  volun- 
tarily on  account  of  her  drunkenness  ;  that  he  had 
not  maintained  her  or  contributed  to  her  support 
since  so  leaving  her ;  that  he  had  no  reason  for 
believing  that  his  wife  had  committed  adultery 
during  the  time  he  had  lived  Mith  her  ;  and  that 
she  had  (if  the  evidence  ^^'ere  believed)  been  leading 
an  immoral  life  since  the  petitioner  had  so  left  her. 
The  petition  Avas  dismissed,  whereupon  the  peti- 
tioner appealed.  Held,  that  the  petitioner,  having 
deserted  his  wife  without  just  or  reasonable  cause, 
and  without  making  any  provision  for  her,  had 
conduced  to  the  adultery  (if  any  had  been  commit- 
ted), and  the  petition  had  beeio  rightly  dismissed 
^v.X          .                  .     I.  L.  R.  22  Mad.  328 

e. 


\ 


Discretion  of  CoMvt— Suit  for 

dissolution  of  marriage — Adidtery  of  petitioner  during 
marriage.  The  Courts  in  India  will  adopt,  as  a 
guide  in  the  exercise  of  the  judicial  discretion 
in  granting  or  refusing  a  decree  of  dissolution  of 
marriage  given  by  s.  14  of  the  Indian  Divorce  Act, 
the  prmciples  laid  down  in  the  English  decisions  with 
regard  to  the  corresponding  section  in  the  English 
Act  (20  &  21  Vict.,  c.  85,  s.  31).  The  discretion  to 
be  exercised  under  s.  14  of  the  Indian  Divorce  Act 
must  be  a  regulated  discretion.  The  Court  cannot 
grant  or  withhold  a  divorce  on  the  mere  footing  that 
the  petitioner's  adultery  is  more  or  less  pardonable, 
or  that  it  has  been  more  or  less  frequent.  There 
must  be  special  circumstances  attending  the  com- 
mission of  such  adultery  or  special  features  placing 
it  in  some  category  capable  of  distinct  statement 
and  recognition,  in  order  that  the  discretion  may 
be  fitly  exercised  in  favour  of  a  petitioner. 
G V.  G .         .  8  Bom.  O.  C.  48 

'^'  -— Desertion.     In  a  suit  by  a  wife 

for  a  dissolution  of  her  marriage  on  the  ground 
of  her  husband's  adultery  and  desertion,  the 
adultery  was  proved,  and  it  was  found  that  the 
wife,  notwithstanding  the  gross  misconduct  of  her 
husband,  continued  to  live  with  him  for  some  years, 
during  which  time  she  supported  her  husband  and 
herself  by  her  own  earnings,  he  contributing  nothing 
to  her  support ;  that  eventually,  under  the  pressure 
of  pecuniary  difficulties,  brought  about  by  her 
husband's  extravagance  and  dissolute  habits, 
they  came  to  an  arrangement  by  which  she  went 
to  live  with  her  friends  and  he  resided  at  his  mother's 
house,  until  they  could  again  find  means  to  provide 
a  common  house;  that  for  two  years  previously 
to  the  separation,  though  they  had  lived  together, 


DIVORCE  ACT  (IV  OP  lS6Q)~conld. 
8.  14 — concld. 

no  conjugal  intercourse  owing  to  the  husband's 
misconduct  had  taken  place  between  them  ;  that 
he  left  his  mother's  house  wthout  telling  his  wife 
where  he  was  going,  and  subsequently  went  to 
Madias  where  he  had  since  resided.  Held,  in  the 
Court  below,  following  the  case  of  Fitzgerald  v. 
Fitzgerald,  L.  R.  1  P.  &  D.  694,  that  the  separa- 
tion having  originally  been  by  mutual  consent,  deser- 
tion could  not  take  place  until  cohabitation  had  been 
resumed  ;  desertion  not  being  proved,  the  wife  was 
only  entitled  to  a  decree  for  judicial  separation. 
Held,  on  appeal,  that  the  separation,  not  being 
brought  about  by  the  act  of  the  wife,  but  by  the 
husband's  misconduct,  distinguished  the  case*  from 
that  of  Fitzgerald  v.  Fitzgerald,  and  that,  under  the 
circumstances,  the  desertion  was  proved,  and  the 
petitioner  was  entitled  to  a  decree  for  a  dissolution 
of  marriage.     Wood  v.  Wood 

I.  L.  R.  3  Calc.  485  : 1  C.  L.  R.  552 

8. Delay — Connivance.     Whilst 


on  the  one  hand  there  is  no  absolute  limitatior 
in  the  case  of  a  petition  for  dissolution  of  marri- 
age, yet  the  first  thing  which  the  Court  looks 
to  when  the  charge  of  adultery  is  preferred  is, 
whether  there  has  been  such  delay  as  to  lead  to  the 
conclusion  that  the  petitioner  had  either  connived 
at  the  adultery  or  was  wholly  indifferent  to  it  ; 
but  any  presumption  arising  from  apparent  delay 
may  always  be  rebutted  by  an  explanation  of  the 
circumstances.     Williams  v.  Williajis 

I.  L.  R.  3  Calc.  688 

9*    " Suit  for    diix)rci 


for  adultery — Delay  in  bringing  suit — Evidence  oj 
connivance.  The  marriage  took  place  in  1860  ;  the 
adultery  commenced  almost  simultaneously  with  the 
marriage.  The  relief  was  sought  in  1872.  Hdd, 
that,  as  until  1869  there  was  no  means  of  obtaining 
relief,  the  question  was  whether  the  delay  since  that 
time  had  been  sufficiently  accounted  for.  Peti- 
tioner's excuse  was  that  he  believed  that  after 
seven  years  he  could  contract  a  second  marriage. 
Held,  also,  that  the  delay  ought  not  to  be  con- 
strued into  an  insensibility  to  the  injury  sustained, 
and  the  other  circumstances  of  the  case  rebutted 
the  existence  of  indifference  approaching  to  con- 
nivance. Devasagayam  Pitchamathoo  v. 
Naiyagam        ....         7  Mad.  284 

10.  ss.  14,  3,  17 -Decree  based 

on  admissions  and  -without  recording  evis 
dence — Collusion.  A  decree  for  dissolution  of 
marriage  cannot  be  made  merely  on  admissions 
and  without  recording  any  evidence.  Bai  Kanku 
V.  Shiva  Toya  .      I.  L.  R.  17  Bom.  624 


11. 


Evidence  of  marriage.    The 


bare  assertion  of  a  petitioner  under  Divorce  Act, 
1869,  is  not  sufficient  proof  of  her  marriage  to 
satisfy  the  requirements  of  that  Act.  Rathnam- 
MAL  V.  Manikkam  .         .     I.  Ij.  R.  16  Mad.  455 

12.   Ignorance   of 

Jja'w — Marriage  by  petitioner  before  decree  of  District 
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2. 


4. 


5. 


Court  confirmed  hy  High  Court — Discretion  of  Court 
to  make  decree  absolute.  After  the  District  Court 
had  passed  a  decree  for  dissolution  of  marriage,  but 
before  the  confirmation  of  the  decree  by  the  High 
Court,  the  petitioner,  in  ignorance  of  the  law, 
married  another  woman,  but  he  ceased  to  cohabit 
with  the  woman  on  discovering  his  mistake.  Under 
the  circumstances  the  High  Court  made  the  decree 
absolute,  holding  that,  under  s.  14  of  the  Indian 
Divorce  Act  (IV  of  1869),  it  had  a  discretion  to  do 
so.     Kyte  v.  Kyte  and  Cooke 

I.  li.  B.  20  Bom.  362 

s.  16 — Application  to  make 


decree  nisi  absolute — Service  of  decree  nisi  on 
respondent  and  co-respondent — Practice,  When  an 
application  was  made  by  the  petitioner  to  make  ab- 
solute a  rule  nisi  for  dissolution  of  his  marriage  ^\ith 
the  respondent,  and  it  appeared  he  had  tried  in 
vain  to  discover  the  respondent  and  co-respondent 
so  as  to  serve  them  -with  notice  of  the  decree  nisi, 
the  Court  made  the  decree  absolute  without  such 
service.  Warden  v.  Warden  .  9  B.  L.  R.  Ap.  39 


Application         to 


rruike  decree  nisi  absolute — Notice.  The  parties 
against  whom  a  decree  is  made  in  a  suit  for  divorce 
against  the  wife  cannot  come  in  to  show  cause  whj- 
a  decree  nisi  should  not  be  made  absolute :  there- 
fore, in  an  application  to  make  the  decree  absolute, 
it  is  immaterial  that  the  respondent  has  had  no 
notice  of  the  application.     Wii>lis  v.  Willis 

4  B.  li.  R.  O.  C.  52 

'    3.  Practice — Decree 

absolute — Service  of  decree  on  respondent.  It  is 
not  necessary,  in  order  that  a  decree  nisi  for  dis- 
solution of  marriage  may  be  made  absolute,  that 
the  decree  should  be  served  upon  the  respondent. 
Hicks  V.  Hicks      .         .        I.  L.  R.  8  Calc.  756 


-    Divorce,  suit  for 


— Decree  absolute — Notice  of  application  to  nwke 
decree  absolute^  Practice.  When  a  decree  nisi  has 
been  served  on  the  respondent  in  a  divorce  suit 
it  is  not  necessary  to  give  him  notice  of  an  application 
to  make  such  decree  absolute.     Gomes  v.  Gomes 

I.  Ij.  R.  18  Calc.  448 


Decree    absolute. 


ajiplication  for — Decree  nisi.  Non-service  of — Notice 
of  application — Practice.  In  an  application  to 
have  a  decree  nisi  made  absolute,  where  it  appeared 
that  the  decree  had  been  passed  ex  parte,  after  the 
original  summons  had  been  personallj'  served  on  the 
respondent  and  that,  owing  to  this,  the  petitioner 
being  unable  to  discover  the  whereabouts  of  the 
respondent,  who  had  left  Calcutta  immediately-  after 
the  decree  Mas  passed,  no  copy  of  the  decree  had  been 
served  on  him,  or  notice  of  the  application  given  him, 
Hdd,  that  sufficient  cause  was  shown  for  the 
decree  being  made  absolute,  notwithstanding  it  had 
not  been  served,  or  notice  of  the  application  given, 
and  the  decree  was  made  aboslute  accordingly. 
Hunter  v.  Hunter     .         I.  L.  R.  18  Calc.  539 


DIVORCE  ACT  (IV  OF  1869)— conf<f. 
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6. Intervenor — Procedure     \after 

decree  nisi  on  application  hy  respondent  for  liberty 
to  intervene.  A  wife  sued  for  dissolution  of  her 
marriage  on  the  grounds  of  her  husband's  adultery 
and  cruelty.  The  respondent  did  f  not  api)ear  or 
file  an  answer,  and  the  case  was  heard  ex- parte, 
and  resulted  in  a  decree  nisi  being  passed.  Sub- 
sequently, and  before  the  decree  was  made  absolute,, 
the  respondent  applied  for  liberty  to  intervene 
under  the  provisions  of  cl.  (c),  s.  16  of  the  Divorce 
Act,  the  application  being  based  on  affidavits 
alleging,  inter  alia,  collusion  on  the  part  of  the 
petitioner.  Held,  following  King  v.  King,  I.  L.  R. 
6  Bom.  416,  that  the  respondent  could  not  be 
allowed  to  intervene  or  be  heard  when  the 
decree  came  on  to  be  made  absolute,  but  that 
the  affidavits  should  be  filed,  and  that  notice 
should  be  given  to  the  petitioner  that  the  decree 
would  not  be  made  absolute  until  the  matter  set 
out  in  the  affidavits  as  regarded  the  collusion  had 
been  cleared  up.     Stephen  v.  Stephen 

L  L.  R  17  Calc.  570 


7. 


Intervenor — Right 

intervene — Procedure    in   case 


of  third  person  to 
of  intervening  after  decree  nisi — Right  to  move  for  new 
Iriai — Pract  ice — Procedure — Review — Civil  Proce- 
dure Code,  1877,  s.  623— Limitation  Act,  1877,  Art. 
162 — Motion  to  make  absolute  a  decree  nisi — Discre- 
tion of  Court  to  refxise  motion — Further  enquiry 
ordered  by  Court.  A  wife  sued  for  dissolution  of 
marriage  on  the  grounds  of  her  husband's  adultery 
and  cruelty.  The  respondent  entered  an  ap|)earanco 
through  a  solicitor,  but  did  not  file  any  ^\Tittcn 
statement,  and  did  not  appear  at  the  hearing,  and  a 
decree  Avas  made  for  the  petitioner  on  the  26th  July 
1881.  On  the  3rd  October,  T,  who  had  acted  as 
solicitor  for  the  respondent,  appeared  as  intervenor, 
and  under  s.  16  of  the  Divorce  Act  (IV  of  1869) 
obtained  a  rule  nisi  calling  on  the  petitioner  to  show 
cause  Mhy  a  new  tri<il  should  not  be  had  and  all 
further  proceedings  under  the  decree  nisi  should  not 
be  stayed.  The  rule  was  obtained  upon  an  affidavit 
of  T,  in  which  he  stated  that  since  the  date  of  the 
decree  nisi  he  had  been  informed  by  the  respondent 
that  the  petitioner  had  been,  prior  to  that  date, 
guUty  of  adultery  with  a  person  whose  name  he 
mentioned  ;  that  he  m  as  informed  by  the  respondent 
that  the  reason  why  he  (the  respondent)  had  not 
defended  the  suit  Mas  that  he  wished  to  avoid 
making  public  the  fact  of  his  wife's  adultery,  and 
thus  injuring  the  prospects  of  his  children  ;  that 
application  had  been  made  both  to  the  Advocate 
General  of  Bombay  and  to  the  Government  Solicitor 
that  they  should  intervene  as  representing  the 
Queen's  Proctor  in  India,  but  that  both  had  de- 
clined. The  respondent  also  filed  an  affidavit 
corroborating  the  statements  made  in  T's  affidavit. 
In  showng  cause  against  the  rule  it  was  contended 
on  behalf  of  the  petitioner  that  under  the  Divorce 
Act  (IV  of  1869)  the  proper  course  for  a  third  person 
wishing  to  intervene  was  to  file  an  appearance  and 
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then  to  show  cause  on  the  motion  to  make  absolute 
the  decree  nisi,  ard  that  the  rule  for  a  new  trial  was 
wrong  in  form.    Held,  that  a  new  trial  could  not  be 
granted,  there  being  no  provision  in  the  Civil  Pro- 
cedure Code  (Act  X  of  1877)  for  the  granting  of  a 
new    trial.     The    respondent    himself    could    only- 
have  applied  for  a  review  of  judgment  under  s.623, 
and,    even   if   otherwise   entitled   to   a  review,  the 
motion  of  the  23rd  October  1881,  regarded  as  an 
application  for  a  review,  was  too  late  under  cl.  162, 
Sch.  II  of  the  Limitation  Act,  XV  of  1877.     Assum- 
ing that  a  third  person  had  the  right  to  apply  for  a 
review  of  judgment,  T's  application  of  3rd  October 
1881  was  also  barred.     Held,  also,  that  under  the 
Divorce  Act  (IV  of  1869)  a  third  person  may  show 
cause  against  a   decree  nisi  being  made  absolute, 
but  is  not  at  liberty  to  institute  proceedings,  e.g. 
by  obtaining  a  rule  as  was  done  in  this  case.     Held, 
also,  that  T,  who  had  been  the   solicitor  to   the  res- 
pondent, and  who  was,  in  fact,  acting  at    the    in- 
stance of  the  respondent,  was  not  entitled  to  inter- 
vene or  to  show  cause  against  the  decree  being  made 
absolute.     A  respondent  has  no  right  to  show  cause, 
and  he  cannot  do  indirectly  through  another  what 
he  is  not  permitted  to  do  himself.     Counsel  on  behalf 
of  the  petitioner  subsequently  moved  to  make  the 
decree  nisi  absolute,  and  contended  that   the  Court 
having  held  that  T  had  no  right  to  intervene  or   to 
show  cause,  the  aflSdavits  filed  by  him  should  be 
disregarded  and  taken  off  the  file,  and  that  no  cause 
having  been  shown  by  any  other  person,  the  peti- 
tioner was  entitled,  under  the  provisions  of  s.  16  of 
the    Divorce  Act   (IV  of  1869),  to  have  the  decree 
made  absolute.     The  Court,  however,  refused  the 
motion,  and  adjourned  the  case,  directing  that  the 
petitioner  should  attend  personally  on  a  day  speci- 
fied,    in    order  that  the  matters  alleged  in     the 
affidavits  might  be  investigated.     King  v.  King 

I.  L.  R.  6  Bom.  416 

ss.  16,   17 — Compromise — Suit  for 


dissolution  of  marriage — Decree  made  by  District 
Judge — Confirmation  hy  High  Court — Application 
by  petitioner  and  respondent  that  decree  should 
not  be  made  absolute.  In  a  suit  for  divorce  by 
the  husband  as  petitioner  against  his  wife  and 
another  person  as  co-respondent,  the  Court  of  the 
Judicial  Commissioner  of  Oudh,  where  the  suit  was 
instituted,  passed  a  decree  nisi,  and  the  record  of  the 
case  was  forwarded  to  the  High  Court  for  confirm- 
ation under  s.  17  of  the  Indian  Divorce  Act.  The 
petitioner  and  the  respondent,  his  wife,  also  for- 
warded to  the  High  Court,  through  the  Registrar 
of  the  Court  of  the  Judicial  Commissioner,  a  petition 
in  which  they  expressed  their  intention  of  living 
together  as  man  and  wife,  and  asked  the  Court  not 
to  make  the  decree  absolute.  On  the  2nd  June  the 
case  came  before  the  Court,  when  an  order  was 
passed  that  it  should  stand  over  for  a  fortnight  to 
enable  the  petitioners  to  appear  in  person  or  by 
pleader.  At  the  adjourned  hi  aring  both  the  peti- 
tioner and  the  respondent  were  represented  by  one 
vakil  and  he  prayed  the  Court    not  to  make  the 

VOL.  n. 
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decree  nisi  absolute.  Held  by  Edge,  C.  J.,  and 
Beodhtjest,  J.,  that  the  Court  should  accede  to 
the  prayer  of  the  petition,  and  not  make  absolute 
the  decree  passed  by  the  Judicial  Commissioner  of 
Oudh.  Further,  that  a  suit  for  a  divorce  is  to  be 
dealt  with  like  all  other  cases  between  private 
litigants,  and  therefore  the  High  Court  should 
not  make  a  decree  nisi  absolute  without  a  motion 
being  made  to  it  to  that  effect.  Held  by  Mah- 
MOOD,  J.,  that  proceedings  in  a  Divorce  Court  are 
quasi-OTiminsd,  and  that  they  are  governed  by 
rules  in  many  respects  vastly  different  from  those 
which  govern  ordinary  civil  litigation,  especially  in 
the  matter  of  compromise  or  mutual  agreement 
between  the  parties.  Held,  further,  that  as  in  the 
Indian  Divorce  Act  no  express  power  is  given  to  the 
parties  to  the  suit  to  prevent  a  decree  nisi  passed 
in  it  by  the  District  Judge  from  being  made 
absolute,  the  principles  of  the  practice  of  the  English 
Divorce  Act  in  such  a  matter  might  well  be 
followed,  and  an  order  be  made  at  the  desire  of 
both  parties  staying  the  proceedings  in  the  cause 
and  not  setting  aside  the  decree  ni^i  which  cannot  be 
done.  Lewis  v.  Lewis,  30  L.  J.  P.  dh  M.  199,  refer- 
red to.     Cflley  v.  Culley  .  I.  Ii.  R.  10  All.  559 

1. s.  17— Confirmation— ^c<  XIV 

of  1859,  s.  1,  cl.  16.  Act  XIV  of  1859,  s.  1,  d.  16, 
does  not  apply  to  divorce  suits.  A  decree  of  a  High 
Court  confirming  the  decree  by  a  District  Judge  for 
dissolution  of  marriage  reversed,  so  far  as  it 
affected  the  co-respondent,  and  condemned  him  in 
costs.     Hay  v.  Goedon 

B.  L.  R.  P.  C.  301  :  18  W.  R.  480 
Ii.  R.  I.  A.  Sup.  Vol.  106 


2. 


and  s.  20 — Decree  for  nullity    of 


marriage — Confirmation  by  the  High  Court — Tirne 
of  confirmation.  Under  the  Indian  Divorce  Act 
(IV  of  1869),  a  decree  for  nullity  of  marriage 
made  by  a  District  Court  cannot  be  confirmed  by 
the  High  Court  before  the  expiration  of  six  months 
from  the  pronouncing  thereof.     A  v.  B 

I.  Ii.  R.  23  Bom.  460 

3^ Decree  for    tiulli- 

ty  of  marriage  passed  by  a  District  Judge — Confirm- 
ation of  decree  by  High  Court — Period  for  Conflrm- 
ation^Evidence  Act  I  of  1872,  ss.  41,  44.  S.  20  of 
the  Indian  Divorce  Act,  No.  IV  of  1869,  does  not 
make  the  proviso  in  s.  17  applicable  to  the  confirm- 
ation by  the  High  Court  of  decree  of  nullity  of 
marriage  made  by  a  District  Judge,  and  such  a 
decree  may  therefore  be  confirmed  before  the  expir- 
ation of  six  months  from  the  pronouncing  thereof. 
A  V.  B,  I.  L.  R.  23  Bom.' 460,  dissented  from. 
Assuming  the  proviso  in  s.  17  to  be  applicable  to  a 
decree  of  nullity,  a  decree  by  the  High  Court  con- 
firming  the  same  before  the  six  months'  period  has 
expured,  cannot  on  that  ground  be  treated  as  made 
by  court  not  competent  to  make  it,"^  within  the 
meaning  of  ss.  41  and  44  of  the  Indian  Evidence 
Act,  1872,  and  is  therefore  under  s.  41  conclusive 
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proof  that  the  marriage  was  null  and  void.     Caston 
V.CASTON    .         .         .  I.  L.  R.  22  All.  270 

ss.  18,  19  (2).  • 

See  Marriage  .     I.  L.  R.  17  Cale.  324 
s.  19 — Prohibited  degrees — Restitu-> 


tion  of  conjugal  rights.  Suit  for — Marriage,  Validity 
of — Roman  Catholics — East  Indians — Customary 
law — Deceased  wife's  sister,  marriage  with.  In 
a  suit  for  restitution  of  conjugal  rights,  the 
parties  M^ere  East  Indians,  and  at  the  time  of  the 
marriage  on  22nd  July  1877  were  domiciled  in 
British  India,  resident  Avithin  the  limits  of  Calcutta, 
and  members  of  the  Roman  Catholic  religion.  The 
defence  to  the  suit  was  that  a  previous  marriage  had, 
on  6th  December  1871,  been  performed  between  the 
respondent  and  the  petitioner's  sister,  and  the  res- 
pondent prayed  that  the  second  marriage  might  be 
declared  a  nullity.  The  ceremony  of  6th  Decem- 
ber 1871  had  taken  place  while  the  petitioner's 
sister  was  on  her  death-bed  and  in  extremis,  and  had 
been  celebrated  in  accordance  with  the  rights  of  the 
Roman  Catholic  Church,  and  it  was  held  both  by  the 
original  Court  and  on  appeal  to  be  a  valid  marriage. 
The  first  Court  (Cunningham,  J.)  held  that  the 
second  marriage  was  null  and  void  on  the  ground 
that  the  parties  were  within  the  prohibited  degrees. 
Held  by  the  Full  Bench,  that  the  prohibited  degrees 
mentioned  in  s.  19  of  the  Divorce  Act  do  not 
necessarily  mean  the  degrees  prohibited  by  the  law 
of  England.  All  that  was  know.i  in  respect  of  the 
parties  to  the  marriage  being  that  they  were  Roman 
Catholic  subjects  with  Portuguese  names,  and  it 
not  having  been  found  whether  they  were  of  English 
or  any  other  European  descent,  or  of  native  or 
mixed  parentage:  Held,  that  the  prohibited 
degrees  for  the  parties  to  the  marriage  were  not  the 
degrees  prohibited  by  the  law  of  England,  but 
those  prohibited  by  the  customary  law  of  the  class 
to  which  they  belonged,  that  is  to  say,  the  law  of 
the  Roman  Catholic  Church  as  applied  in  this 
country.     Lopez  v.  Lopez  I.  L.  R.  12  'Calc.  708 


ss.  19  and  53.  * 


See  Marriage  .      L  L.  R.  12  Cale.  706 
— -^ ss.  22,  at  seq.— Judicial  separation 

—Desertion  by  petitioner  not  a  bar  to  a  suit  for  ju- 
dicial separation — Statutes  20  and  21  Vict.,  Cap. 
LXXXV.  Held,  that  desertion  M-ithout  reasonable 
excuse  constitutes  a  bar  to  a  suit  for  judicial  separa- 
tion. Duplainy  v.  Duplainy,  6  L.  T.  267,  followed 
Arthur    v.    Arthur    (1904). 

I.  L.  R.  26  All.  553 

■^  ^l~r7^r~r.b  Q^— cost  of  wife— ^wccc^. 
sion  Act  {X  of  1865),  s.  4.  In  a  suit  by  a  husband 
for  a  divorce  on  the  ground  of  his  AAife's  adultery, 
an  application  was  made  that  the  petitioner  should 
be  directed  to  pay  the  respondent's  costs.  The 
marriage  took  place  after  the  passing  of  the  Succes- 
Bion  Act,  1865,  and  it  was  contended  that,  as  s.  4 
of  that  Act  did  not  allow  the  husband  to  acquire 


DIVORCE  ACT  (IV  OF  \SQ9)—C(ynid. 
s.  35 — cordd. 


any  interest  in  his  wife's  property,  he  would  not 
be  made  to  pay  her  costs ;  there  was,  however, 
no  evidence  before  the  Court  that  the  wife  had  any 
separate  property,  and  the  application  was  granted. 
Broadhead  v.  Broadhead   .       5  B.  Ij.  R.  Ap.  9 


2. 


Payment  of  wife's 


costs.  On  an  application  by  the  wife  that  a  sum 
should  be  paid  into  Court  to  cover  her  costs  of  a  suit 
for  divorce  in  which  she  was  respondent,  the  Court 
ordered  the  Registrar  to  estimate  the  probable  ex- 
penses of  the  suit  from  the  commencement  to  the 
date  of  final  hearing :  such  sum  was  ordered  to  be 
paid  into  Court,  the  wife's  proctor  to  have  a  lien  on 
the  sum  to  the  extent  of  his  costs.  An  application 
that  the  amount  estimated  should  be  paid  out  of 
CV^urt  to  her  was  refused  ;  but  the  Court  granted  an 
application  that  the  respondent's  costs  incurred 
should  be  taxed,  and  the  amount  thereof  be  paid 
out  of  Court  to  her  proctor.  Kelly  v.  Kelly  and 
Saunders     .         .         .         .      3  B.  L.  R.  Ap.  5 


3. 


Suit  for   judicial 


separation — Return  to  cohcibitation — Withdrawal  of 
suit — Costs.  Where,  in  a  suit  by  a  wife  against 
her  husband,  the  attorney  for  the  petitioner  made  an 
application  on  notice  to  the  petitioner,  the  respon- 
dent, and  the  respondent's  attorney,  for  an  order 
that  the  suit  be  dismissed  or  withdrawn,  and  that 
the  petitioner's  costs  be  taxed  and  the  amount 
thereof  be  paid  to  him  by  the  respondent,  and 
stated  in  his  affidavit  that  he  had  instituted  the 
suit  under  the  instructions  of  the  pettioner  ;  that 
the  parties  had  4returne<l  to  cohabitation  and  the  suit 
had  been  amicabl3'  settled  ;  that  the  petitioner  had 
since  instructed  him  to  withdraw  the  suit,  and  the 
resptjndent  would  pay  the  costs,  for  which  purjwse  he 
had  drawn  a  |)etition,  which  the  respondent's  attor- 
neys wouhl  not  agree  to,  the  Court  granted  the 
application,  so  far  as  to  direct  that  the  costs  of  the 
petitioner's  attorney,  when  taxetl,  should  be  paid  by 
the  respondent,  but  refusetl  to  make  any  order 
for  the  withdrawal  or  other  final  disposal  of  the  suit, 
and  ordered  that  the  attorney  should    personally 

bear  the  costs  of  the  application.     P v.  P- 

9  B.  L.  R.  Ap.  6 

4.   — Suit    for  judicial 

separation — Liability  of  husband  for  costs  of  wife — 
Succession  Act  {X  of  1865),  8.  4.  In  a  suit  for  judicial 
separation  between  persons  subject  to  the  Succession 
Act,  the  Court  will  not,  unless  under  exceptional  cir- 
cumstances, order  the  husband  to  give  security  for 
his  wife's  costs.  The  principle  upon  which  the 
Divorce  Court  in  England  acts,  in  requiring  the 
husband,  in  a  suit  for  judicial  separation,  to  provide 
for  his  wife's  costs,  is  based  upon  the  absolute  right 
which  the  law  formerly  gave  the  husband  upon 
marriage  to  the  whole  of  his  wife's  personal  estate, 
and  to  the  income  of  her  real  estate,  leaving  her 
destitute  of  all  means  to  conduct  her  case  ;  but  this 
state  of  the  law  has  been  completely  altered  in  India 
by  &  4  of  the  Succession  Aoi,  which  prevents    any 
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DIVORCE  ACT  (IV  OF  1869)— contd. 

s.  35 — contd. 

person  from  acquiring,  or  losing,  rights  in  respect  of 
property  by  marriage.     Pro  by  v.  Pro  by 

I.  L.  R.  5  Calc.  357  :  5  C.  L.  R.  1 


5. 


Costs    of    wife — 


Succession  Act,  1865,  s.  4 — Married  Woman^s  Pro- 
perty Act,  1874. — A  wife  without  property  of  her 
own  seeking  a  divorce  is  entitled  to  have  provision 
made  by  her  husband  for  the  payment  of  her  costs  in 
the  suit.  Proby  v.  Proby,  f.  L.  R.  5  Calc.  357, 
distinguished  and  observed  upon.  Nat  all  v. 
Natall   .         .         .  I.  Ij.  R.  9  Mad.  12 


6. 


Costs  of  suit   by 


husband  against  wife  for  divorce — Deposit  of  costs- 
Stay  of  proceedings  until  costs  paid — Poverty  of  hus- 
barid.  In  a  suit  brought  for  dissolution  of  a  marri- 
age solemnized  in  1859  (the  parties  to  such  marriage 
being  of  Anglo-Indian  domicile)  the  respondent, 
being  possessed  of  no  separate  property  of  her  own, 
applied  to  the  Court  for  an  order  directing  her 
husband  to  deposit  in  Court  a  sum  sufficient  to  cover 
her  probable  costs  of  suit.  The  Court  made  an  order 
directing  the  Registrar  to  estimate  and  certify  the 
wife's  probable  costs  of  suit,  and  directed  the  hus- 
band to  pay  the  sum  so  certified  into  Court.  The 
husband,  being  a  man  of  next  to  no  means,  failed 
to  pay  into  Court  the  sum  certified  by  the  Registrar. 
Held,  on  an  application  by  the  wife  to  stay  proceed- 
ings until  such  costs  were  paid,  that  it  would  be 
unreasonable  to  stay  proceedings  on  account  of  the 
husband  being  unable  to  pay  into  Court  that  which 
he  did  not  possess ;  but  that,  inasmuch  as  the 
affidavits  filed  by  the  parties  were  contradictory 
as  to  the  means  of  the  husband,  the  matter  should 
be  referred  (if  the  parties  so  desired  it)  for  an 
enquiry  by  an  officer  of  the  Court  into  the  question 
of  means.     Thomsox  v.  Thomson 

I.  L.  R.  14  Calc.  580 


7. 


Suit  against    wife 

Rules    and    regulations 
In    a  suit  for  a 


— Costs  of  wife — Practice 
in  divorce  cases  in  England. 
divorce  instituted  by  a  husband  against  his  wife, 
the  Court  has  a  disiiretion  to  make  the  husband 
pa}'  the  wife's  costs  already  incurred,  and  to 
give  security  for  her  future  costs.  Rule  158  (as 
amended,  14th  July  1875)  of  the  English  Rules 
and  Regulations  in  divorce  cases,  which  govern  the 
practice  of  the  Court  in  England,  ought,  having 
regard  to  s.  7  of  the  Indian  Divorce  Act  (IV  of  1869), 
to  govern  the  practice  of  Indian  Courts.  Mayhew 
V.  Mayhew         .         .         I.  L-  R.  19  Bom.  293 


8. 


Suit  against  wife 


— Costs  of  wife — Practice. — Unless  special  circum- 
stances are  made  out,  the  husband  will  not  be 
ordered  to  pay  the  wife's  costs  in  a  suit  by 
the  husband  for  dissolution  of  the  marriage. 
Proby  V.  Proby,  I.  L.  R.  5  Calc.  357,  followed. 
Thomas  v.  Thomas  .         .    I.  L.  R.  23  Calc.  913 


Young  v.  Young 
9.  


I.  L.  R.  23  Calc.  910  note 
Withdrawal     of 


petition  for  dissolution  of  marriage — Costs  of  peti- 
tioner,  on  what  scale  allowed — Divorce  Act  {IV  of 


DIVORCE  ACT  (IV  OF  1869)— contd. 

s.  35 — concld, 

1869),  ss.  7  and  45.  The  petitioner  on  the  2nd  June 
1896,  presented  her  petition,  in  which  she  prayed  for 
the  dissolution  of  her  marriage  with  the  respondent 
on  the  grounds  of  adultery  and  cruelty.  A  commis- 
sion was  issued  at  her  instance  to  examine  witnesses 
in  England  on  the  charges  of  adultery  and  cruelty 
and  the  result  of  their  evidence  was  that  the  peti- 
tioner was  satisfied  that  the  charges  brought  by  her 
against  her  husband  were  wholly  unfounded,  and 
she,  on  the  2nd  September  1897,  applied  for  leave  to 
withdraw  her  suit,  and  for  payment  of  her  costs  by 
the  respondent.  She  contended  that  her  costs 
should  be  paid  by  him  as  between  attorney  and 
client.  The  respondent  submitted  he  ought  to 
pay  costs  as  between  party  and  party.  Held, 
that  the  petitioner's  costs,  including  costs  of  this 
application,  be  taxed  as  between  party  and  party,  it 
being  open  for  the  attorney  for  the  wife  to  sue  the 
husband  for  the  rest  of  the  costs.     Butt  v.  Butt 

I.  L.  R.  25  Calc.  222 
2  C.  W.  N.  37 


10. 


ss.   35,    36— Alimony  pen- 


dente lite — Decree  nisi  for  dissolution  of  marriage 
— Application  to  make  decree  absolute — Arrears 
of  alimony.  A  husband  who  had  obtained  a  decree 
nisi  for  the  dissolution  of  his  marriage  with  his  wife 
on  the  ground  of  her  adultery  applied  to  have  such 
decree  made  absolute.  At  the  time  this  application 
was  made,  arrears  of  alimony  pendente  lite  were  due 
to  the  wife.  The  Court  (Straight,  J.)  refused  to 
make  such  decree  absolute  until  such  arrears  were 
paid.     De  Bretton  v.  De  Bretton 

I.  L.  R.  4  All.  295 


11. 


S8.     35, 


37 — Alimony  pen- 
dente lite — Permanent  alimony — Practice.  Alimony 
pendente  lite  cannot  be  granted  on  an  application 
made  after  a  decree  nisi  in  the  suit  has  been  passed, 
nor  is  it  in  the  power  of  the  Court  to  grant  perma- 
nent alimony  until  an  application  is  made  to  make 
such  decree  absolute.     Bennett  v.  Bennett 

I.  Ii.  R.  11  Calc.  354 

12. Condonation — Revival — Co- 
respondent— Costs — Evidence  of  misconduct  on  a 
date  after  suit.  Where  a  husband  has  condoned 
adultery  committed  with  one  co-respondent,  which 
has  been  revived  by  adultery  committed  with 
another  co-respondent,  a  decree  nisi  ^vill  be 
granted  against  both  co-respondents,  but  cos  s 
will  not  be  given  against  the  co-respondent 
whose  adultery  was  condoned.  During  the 
hearing  of  the  suit,  evidence  was  tendered  to  show 
misconduct  with  one  co-respondent  on  a  date 
after  suit.  Hdd,  that  such  evidence  was  admissible. 
Costs  as  between  attorney  and  client  against  first  co- 
respondent were  disallowed.     Youd  v.  Youd  (1900) 

^  I.  Ii.  R.  28  Calc.  221 


s.  36— 

See  Divorce 


I.  Ii,  R.  36  Calc.  108 


1. 


Alimony — Apptication    for    Ali- 


mony.      In    an    application     for   alimony   it    ia 


1 
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DIVORCE  ACT  (IV  OF   1869)— contd. 
. s.  36 — contd. 


sufl&cient  to  set  out  the  fact  of  the  maiTiagein 
the  petition.  An  affidavit  to  that  effect  is  un- 
necessary. In  making  the  application,  it  is  suffi- 
cient to  show  the  Court  that  there  has  been  a 
ceremony  which  might  be  a  valid  marriage ;  and 
therefore,  where  the  petitioner  was  shown  to  be 
the  respondent's  deceased  uife's  sister,  alimony 
was  granted.     Crujmp  v.  Crump 

3  B.  L.  B.  O.  C.  101 


2. 


Alimony  — Fail- 


ure to  pay — Attachment  of  respondent.  The  res- 
pondent in  a  suit  brought  by  a  wife  for  the  dissolu- 
tion of  her  marriage  was  ordered  to  pay  her  R120  a 
month  for  alimonj^  and  to  pay  into  Court  112,000, 
the  certified  amount  of  her  costs.  On  his  failure 
to  pay  this  sum,  he  was  directed  b3'  a  further  order 
to  pay  into  Court  to  the  credit  of  the  suit  R300 
monthly,  out  of  which  R120  were  for  alimony  and 
the  balance  for  costs.  The  respondent  continued 
in  receipt  of  his  usual  income,  but  failed  to  make 
the  payment  directed  by  the  order  of  the  Court,  and 
subsequently  filed  his  petition  of  insolvency  ;  in 
his  schedule  he  entered  the  Accountant  General  as  a 
creditor  for  112,000,  but  made  no  mention  of  his 
liability  for  alimony,  and  he  had  not  filed  any 
accounts.  On  an  application  by  the  petitioner  for 
his  attachment  stating  the  above  facts,  the  Court 
granted  the  attachment.     George  v.  George 

11  B.  L.  B.  Ap.  2 


8. 


Alimony — Ap- 


plication for  refund  of  alimony  paid  by  mistake  after 
the  period  during  which  it  was  payable  had  expired — 
Minor  children — Divorce  AJ,  s.  3,  d.  (-5). —  In  1882,  a 
decree  for  dissolution  of  maiTiage  between  E  M  and 
8  M  was  passed  by  the  High  Court  on  the  wife's 
petition,  and  the  husband  was  ordered  to  pay  ali- 
mony for  the  wife  and  certain  minor  children  of  the 
marriage.  On  the  26th  of  August  1895,  a  petition 
was  presented  to  the  Court,  on  behalf  of  E  M  stating 
that  8  M  had  married  again  on  the  3rd  of  August 
1895 ;  that  one  of  the  children  in  respect  of  ^hom 
alimony  was  payable  had  come  of  age  on  the  1 6th 
of  April  1895 ;  and  that  another  of  such  children 
had  married  in  April  1893,  and  it  was  prayed  that 
certain  sums  which  had  been  paid  into  Court  after 
the  respective  dates  mentioned  above  as  alimony 
in  respect  of  the  three  persons  above  referred  to, 
might  be  refunded.  Heldf  that  E  M  was  not  en- 
titled to  any  refund  of  alimony  except  as  to  sums, 
if  any,  paid  into  Court  after  the  date  of  the  filing 
of  petition  for  refund  and  relating  to  a  ])eriod 
subsequent  to  that  date.  In  the  matter  of  the 
petition  of  Morgan      .  I.  L.  R.  18  All.  238 

4. . Alimony  pen- 
dente lite — Practice.  Alimony  pendente  lite  will  be 
granted  by  the  Court  from  the  date  of  the  service  of 
citations,  not  from  the  date  of  the  return.  Ketjly 
V.  Kelly  and  Saunders   . .         8  B.  L.  R.  Ap.  4 


6. 


Alimony  pendente 


lite — Wife  living  with  co-respondent — Costs. — In  a 
suit  by  the  husband  for  a  divorce  on  the  ground  of 


DIVORCE  ACT  (IV  OF  1869)— con/d. 
— s.  36 — c^nid. 


his  wife's  adultery,  where  it  is  found  that  the  wife  is 
at  the  time  of  presenting  the  petition  living  with 
the  co-respondent,  or  living  apart  from  the  husband, 
under  such  circumstances  that  she  does  not  pledge 
his  credit,  an  application  by  the  wife  for  alihaony 
pendente  lite  Aviil  be  refused.  8emble  :  The  wife's 
costs,  however,  will  be  allowed.  Gordon  v.  Gor- 
don AND  Saran  .         .     3  B.  L.  R.  Ap.  13 

6. Alimony  pendente 

lite — Nett  income — Allowable  deductions — Change  of 
circumstances. — A  petition  by  a  Avife — petitioner 
in  the  one  and  respondent  in  the  other  of  two  cross- 
suits  (matrimonial) — for  an  increase  of  alimony 
was  treated  by  consent  on  appeal  as  a  petition 
for  alimony.  It  appeared  that  the  respondent 
was  in  receipt  of  a  salary  from  Government  which 
was  subject  to  deductions,  on  account  of  the  pension 
and  annuity  funds,  that  his  circumstances  were 
involved,  and  he  had  agreed  with  his  creditors 
to  discharge  his  liabilities  by  certain  instalments, 
that  as  part  of  such  agreement  he  ^^  as  keeping  up  a 
policy  of  insurance  on  his  life,  and  that  he  was 
maintaining  and  educating  three  children  in 
England,  but  that  his  salary  had  increased  since  the 
order  first  made  for  alimony.  Held,  that  the 
respondent  was  entitled  as  of  right  to  have  only  the 
deductions  on  account  of  pension  and  annuity  funds 
taken  into  consideration  in  the  computation  of  his 
nett  income.  In  this  case,  however,  the  Court,  in 
the  exercise  of  its  discretion,  t<)ok  into  consideration 
the  expenses  the  respondent  was  put  to  in  main- 
taining his  children,  and  also  the  arrangement  he 
had  made  for  liquidating  his  debts.  Quaere : 
Whether  the  Court  has  power  to  increase  or  diminish 
an  allotment  of  alimony  made  pendente  lite  on 
account  of  change  of  circumstances  ?     R  r.  R 

I.  li.  R.  14  Mad.  88 


7. 


Alimony  pendente 


lite — Application  for  alimony  after  decree  nisi — The 
Court  has  jurisdiction  to  grant  alimony  pendente  lite 
in  a  suit  by  the  husband  for  dissolution  of  marriage 
on  an  application  made  by  the  wife  after  a  decree 
nisi  has  been  pronounced.     Thomas  v.  Thomas 

I.  li.  R.  23  Calc.  918 


8. 


Alimony  pendente 


lite,  application  for — Denial  of  means  by  respondent 
— Reference  to  Registrar — Respondent  ordered  to 
attend  Cojirt  for  cross-examination  as  to  his  means. 
On  an  application  alleging  means  made  by  a  peti- 
tioner, the  wife,  for  alimony  pendente  lite,  the 
respondent  denied  means.  The  Court  refused  to 
refer  the  matter  to  the  Registrar  to  inquire  and 
report,  but  ordered  the  respondent  to  attend  Court 
for  cross-examination  as  to  his  means.  Stevenson 
v.  Stevenson  .       I.  L.  R.  26  Calc.  764 


9. 


Divorce — Security 


for  wife* 8  costs — Absence  of  m^ans  of  mfe — Alimony 
pendente  lite — Reference  to  Registrar. — In  a  suit  for 
divorce  between  persons  subject  to  the  Indian 
Succession  Act,  the  mere  fact  that  the  wife  has  no 
means  of  her  o>vn  is  not  such  a  special  circumstance 
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as  will  justify  the  Court  in  ordering  the  husband  to 
pay  in  advance  or  give  security  for  his  wife's 
general  costs  of  the  action.  Case  where,  on  an 
application  by  a  respondent,  a  wife,  for  aliniony 
pendente  lite,  the  Court,  instead  of  referring  the 
matter  to  the  Registrar  to  inquire  and  report  as 
to  the  amount  that  ought  to  be  allowed,  directed 
that  the  husband  should  attend  Court  for  examina- 
tion as  to  his  means,  although  in  his  affidavit  he 
had  admitted  that  he  was  possessed  of  means. 
Jahans  v.  Jahans  (1902)       .        6  C.  W.  W.  414 

1« s.  37 — Permanent    alimony. 


Principle  on  which  the  Court  will  grant  permanent 
alimony.     Ord  v.  Ord     .  5  B.  Ij.  R.  Ap.  34 


2. 


Alimony,     per- 


manent. In  granting  alimony  to  the  wife,  the  Court 
should  be  very  reluctant,  even  supposing  it  has  the 
power,  to  tie  up  the  property  of  the  husband,  and  so 
convert  alimony  into  an  absolute  interest  in,  and 
charge  upon,  his  estate.  Rule  as  to  costs  in  Jones 
V.  Jones,  L.  R.  2  P.  dh  D.  333,  followed.     Foavle 

«?.     FOWLE 

I.  L.  E.  4  Calc.  260    3  C.  L.  R.  484 


3. 


Adidtery        and 


desertion — Delay  in  bringing  suit — Permanent  ali- 
womj,  A  wife  brought  a  suit  for  a  dissolution  of 
marriage  on  the  ground  of  her  husband's  adultery 
and  desertion.  The  desertion  took  place  twenty 
four  years  before  the  suit  was  brought,  and  ever  since 
the  husband  had  made  his  wife  an  allowance. 
Latterly  his  circumstances  had  considerably  im- 
proved. The  Court  gave  a  decree  for  dissolution,  but 
in  determining  the  suitable  amount  of  permanent 
alimony  it  took  into  consideration  the  circum- 
stances of  the  husband  at  the  time  of  the  desertion, 
and  refused  to  give  the  wife  the  full  advantage  of 
the  present  improved  circumstances  of  the  husband. 
Smyth  v.  Smyth     .         .       5  B.  L.  R.  Ap.  153 


4. 


Alimony — Costs. 


The  Court  has  power,  under  s.  37  of  Act  IV  of  1869, 
to  order  permanent  alimony  to  the  wife  when  a 
husband  obtains  a  divorce  on  the  ground  of  her 
adulter}".     Kelly  v.   Kelly   and   Saunders 

5  B.  L.  R.  71 

s.     40 — Marriage       settlement. 

By  an  ante- nuptial  settlement,  A  settled 
certain  immoveable  property  in  Calcutta  to  which 
he  was  absolutely  entitled,  upon  himself  for  life, 
then  upon  his  intended  wife  for  life,  and  then  upon 
the  children  of  the  marriage  ;  but  in  the  event  of  the 
.intended  wife  dying  in  his  lifetime  without  leaving 
issue,  then  upon  himself,  his  heirs  and  assigns  for 
«ver.  The  marriage  having  been  dissolved  on  the 
ground  of  the  adultery  of  the  wife  before  any  child- 
ren were  born  of  the  marriage,  and  the  \viie  having 
subsequently  married  the  co-respondent,  by  whom 
she  had  children  and  with  whom  she  continued  to 
live,  the  Court,  under  s.  40,  Act  IV  of  1869,  declared 
iihe  settlement   void   as  regarded  the  wife,   and 


DIVORCE  ACT  (IV  OP  1869)— cowW. 
s.  40—concld. 


directed  the  trustees  to  re-convey  the  property  to  A 
for  an  absolute  estate.     Wood  v.  Wood 

14  B.  L.  R.  Ap.  6 

1. _ —  s.  41— Custody  of  children— 

Suit  by  wife  for  judicial  separation — When  a  wife 
obtams  a  decree  for  judicial  separation  on  the 
ground  of  her  husband's  cruelty  and  adultery,  and 
there  is  nothing  to  impeach  her  own  conduct,  the 
Court  will  allow  her  to  have  the  custody  of  the 
children.     Macleod  v.  Macleod    6  B.  L.  R.  318 

2' Adultery  of  wife 

— Access  to  children.  When  the  marriage  is  dis- 
solved on  account  of  the  adultery  of  the  wife,  she  is 
not  entitled  to  have  access  to  the  children  of 
the   marriage.  Kelly  v.  Kelly  and  Saunders 

5  B.  L.  R.  71 
s.  42. 

See  Custody  of  Child. 

L  L.  R.  18  Calc.  478 
__— _  s.  45. 

See  ante,  ss.  7,  11,  and  45. 

See  Costs — Special  Cases— DivoRct. 

I.  L.  R.  28  Calc.  84 

Practice    as    to     filing 

written  statements.  In  a  suit  for  divorce  on  the 
ground  of  the  wife's  adultery,  the  co-respondent  suo 
motu  filed  a  Avritten  statement  only  four  days  before 
the  hearing,  and  gave  notice  thereof  only  one  day 
before.  In  an  application  to  have  it  taken  off  the 
file  as  not  being  filed  within  time :  Held,  that 
there  was  nothing  in  the  rules  of  Court,  or  the 
Code  of  Civil  Procedure,  by  which  the  proceedings 
under  the  Act  are  to  be  regulated  (s.  45),  which 
makes  it  compulsory  on  a  party  who  tenders  a 
written  statement  of  his  o\\ti  accord  to  present  it 
before  th^  first  hearing  of  the  suit.  Abbott  v. 
Abbott  and    Crump         .      4  B.  L.  R.  O.  C.  51 

-  ss.  51  and  52 — Evidence  of  adultery — 


Suit  for  dissolution  of  marriage  on  the  ground  of 
wife's  adultery — Co-respondent.  The  corespond- 
ent, in  a  suit  by  a  husband  for  the  dissolution 
of  his  marriage  with  his  wife  on  the  ground  of 
adultery,  was  summoned  by  the  petitioner  in  such 
suit  as  a  witness.  The  Court  did  not  explain  to  him 
before  he  was  sworn,  that  it  was  not  compulsory 
upon,  but  optional  with,  him  to  give  evidence  or  not. 
He  did  not  object  to  be  sworn,  and  replied  to  the 
questions  asked  him  by  the  petitioner's  counsel 
without  hesitation,  until  he  was  asked  whether  he 
had  had  sexual  intercourse  with  the  respondent. 
He  then  asked  the  Court  whether  he  was  bound  to 
answer  such  question.  The  Court  told  him  that  he 
was  bound  to  do  so,  and  he  accordingly  answered 
such  question  answering  it  in  the  aflfirmative.  Had 
the  Court  not  told  him  that  he  was  bound  to  answer 
such  question,  he  would  have  declined  to  answer  it. 
Held,  under  such  circumstances,  that  the  co-respond- 
ent had  not  "  offered  "  to  give  evidence  mthin  the 
meaning  of  i,  51  of  the    Divorce  Act,  1869,  and 
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DIVORCE  ACT  (IV  OP  l869)—contd. 


ss.  51  and  52 — concld. 


therefore  his  evidence    was  not   admissible.     De 
Bketton  v.  De  Bbetton      .     I.  L.  R.  4  AUL  49 

s.  52 — Witness.      The     respondent   in 


a  suit  for  divorce  under  Act  IV  of  1869  can  be  ex- 
amined as  a  witness.  By  the  52nd  section  she  may 
be  compelled  to  give  evidence  in  the  cases  there 
supposed.  In  other  cases  her  evidence  is  admissible 
if  she  offers  herself  as  a  witness.  Kelly  v.  Kelly 
AND   Saunders     .         .         .     3  B.  L.  R.  Ap.  6 

— s.  53. 


1. 


^ee  Marriage     .    L  L.  B.  12  Calc.  706 

See  Restitution  of  Conjugal  Rights. 
I.  L.  R.  12  Calc.  706 

s. 


55 — Appeal  from  decree 
absolute — Limitation  for  such  appeal  — Limitntion 
Act  {XV  of  1877),  Art.  151.  Under  the  Divorce 
Act  (IV  of  1869),  an  appeal  lies  from  a  decree 
absolute,  although  the  decree  nisi  has  been  left 
unchallenged.  An  appeal  against  a  decree  ab- 
solute must  be  filed  within  twenty  daj-s  from  the 
date  of  decree,  that  being  the  period  prescribed  fo^ 
appeals  from  decrees  made  on  the  original  side  of  the 
High  Court  under  the  la\\-  for  the  time  beinc  in  force 
(see  s.  65  of  the  Divorce  Act,  IV  of  1869).     A  v.  B 

I.  L.  R.  22  Bom.  612 

2. RigM  of  corres- 
pondent to  be  heard  on  appeal.  A  husband 
brought  a  suit  for  divorce  against  his  wife  on  the 
ground  of  her  adultery  ;  the  co-respondent  appeared 
in  that  suit.  The  respondent  appealed  on  the 
ground  (inter  alia)  that  on  the  evidence  the  Court 
ought  to  have  held  that  the  adultery  w  as  not  proved. 
Held,  that  in  that  appeal  the  co-respondent  was  not 
entitled  to  be  heard  in  opposition  to  the  appeal. 
Kelly  v.  Kelly  and  Saunders  .  5  B.  Ij.  R.  71 

8. Appeal  by  a  wife 

from  order  made  in  suit  for  divorce — Wife's  costs 
— Security  for  costs — Memorandum  of  appeal 
admitted  without  requiring  securtiy.  In  a  suit  for 
divorce  brought  by  a  wife  against  her  husband,  the 
wife  obtained  a  decree  nisi  which  ordered  the  res- 
pondent to  pay  a  monthly  sum  by  w  a}-  of  alimony  to 
the  wife,  and  also  ordered  him  to  pay  the  wife's  costs 
of  suit.  Under  this  decree  a  sum  of  R3,369  \\as  due 
to  the  wife  on  the  26th  May  1882.  The  ^\■ife 
appealed  from  an  order  made  in  the  suit,  and  the 
Court,  under  the  circumstances,  admitted  the  appeal 
without  requiring  from  the  appellant  the  usual 
securitv  for  costs.     King  v.  King 

I.  li.  R.  e  Bom.  487 


4. 


Appeal  —  Pro- 


duction of  additional  evidence  in  Appellate  Court. 
At  the  hearing  of  an  appeal  from  a  decree  dismissing 
a  suit  by  a  wife  for  dissolution  of  marriage  on  the 
ground  of  her  husband's  incestuous  adultery  with 
her  sister  M  and  cruelty,  the  appellant  produced 
certain  letters  written  by  the  respondent  and  M  to 
each  other  which  showed  that  a  criminal  intimacy 
eriflted   between   them.     These   letters   were   not 


DIVORCE  ACT  (IV  OF  1869)— concW. 
s.  55 — concld. 

wTitten  until  after  the  appellant  had  filed  the  appeal* 
Held,  that  such  letters  were  admissible  and  should 
be  admitted,  and  that,  having  been  brought  to  the 
Court's  notice  by  the  appellant's  counsel,  the  Court 
was  bound  in  the  interests  of  justice  to  require  their 
production  in  order  to  enable  it  to  decide  the  appeal 
on  its  real  merits.     Morgan  v.  Morgan 

I.  li.  R.  4  All.  306 

5. Appeal    from  de- 

cree  for  dissolution  of  marriage — Omission  to  appeal 
as  to  damages — Power  of  High  Court  to  d^al  with 
whole  case  on  appeal.  The  decree  in  a  suit  for  dis- 
solution of  marriage  by  the  husband  having 
awarded  damages  against  the  co-respondent,  and 
he  not  having  appealed  on  the  question  of  damages, 
it  was  contended  that  the  High  Cburt  could  only  deal 
with  that  part  of  the  decree  which  dissolved  the 
marriage.  Held,  under  the  Indian  Divorce  Act  (IV 
of  1869),that  the  Court  had  the  fullest  power  to  deal 
with  the  case  according  as  justice  might  require, 
including  the  award  of  damages  by  the  Court  below. 
Ravenscroft  v.  Ravenscroft,  L.  R.  2  P.  db  M.  376, 
followed.     Kyte  v.  Kyte  and  Cooke 

I.  L.  R.  20  Bom.  36a 
DOBAS. 


See  Fishery 
See  Jalkar 


.     9  C.  W.  N.  934 
I.  li.  R.  33  Ca^c.  16 


DOCK. 

Se.e  Land  reclaimed  from  the  Sea. 

I.  L.  R.  1  Bom.  513 
DOCTOR.  ., 

fees  of— 

See  Right  op  Suit — Doctor's  Fees. 

DOCUMENT. 

See  Civil  Procedure  Code,  1882,  ss.  137- 
UO. 

See  Criminal  Procedure  Code,  1898. 
I.  L.  R.  30  Bom.  421 
I.  li.  R.  32  Bom.  152 
12  C.  W.  N.  312 

See   Deed. 

See  Evidence     .   I.  L.  R.  31  Calc.  871 

See  Inspection  op  Documents. 

See  Inspection  of  Documents — Crimi- 
nal Cases. 

See  Offences  relating  to  Documents. 

See  Onus  of  Proof — Documents  re- 
latino  to  Loans,  Execution  of  and 
Consideration  for. 

See  Pardanashin  Women — Execution 
OP  Document  by. 

I.  L.  R.  29  Calc.  749 

See  Practice — Civil  Cases — Inspectio» 
AND  Production  of  Documents. 

See  Production  op  Document. 
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DOCUMENT— confi. 


See  Public  Document. 

See  Recitals  in  Documents. 

See    Specific    Performance. 

I.  li.  R.  27  All.  696 

See  Stamp  Act  (H  of  1899). 

I.  li.  R.  32  Bom.  500 

I.  L.  K.  30  All.  271 

I.  L.  R.  33  Bom.  426 

See  Transfer  op  Property  Act,  s.  59. 
I.  L.  R.  33  Bom.  44 

—  admiitted    "without  objection  in 


first  Court. 

See  Evidence,  admissibility  of. 

I.  L.  R.  34  Calc.  1059 

alteration  of~ 

See    Contract  —  Alteration    of  Con- 
tracts— Alteration  by*  Party'. 

ancient. 

See     Evidence     Act.     s.      90 — Proper 
Custody  I.  L.  R.  33  Calc.  511 

See  Limitation   Act,   1877,   s.    19 — Ac- 
knowledgment OF     Debts. 

I.  L.  R.  26  Bom.  128 


—  construction  of 

See  Contract    .      I.  L.  R.  29  All.  151 

See  Evidence — Parol  Evidence — Vary- 
ing OR  Contradicting  Written  Ins- 
truments       .    I.  li.  R  25  All.  337 

See  Gift  .  .      I.  L.  R.  23  All.  309 

See  Hindu  Law  .  I.  L.  R.  29  All.  217 

See   Landlord  and  Tenant. 

I.  L.  R.  29  All.  203 


women. 


—  construction  of  ivajib-ul-arz. 

See  Hindu    Law — Will — Construction 
OF  Will — Adoption. 

I.  li.  R.  24  All.  195 

See     Pre-emption  —  Construction     of 
Wajib-ul-arz. 

—  explanation  of,  to  pardanashin 


See  Pardanashin  women. 

I.  L.  R.  28  Calc.  546 

—  filed  with  plaint,  copy  of. 

See  Stamp  Act,  1879,  Sch.  I,  Art.  22. 

I.  Ii.  R.  15  Bom.  687 

—  loss  of. 

See  Evidence — Civil  Cases — Secondary 
Evidence — Lost  or  Destroyed  Docu- 
ments. 

See  Onus  of  Proof — Possession  and 
Proof  of  Title. 

I.  L.  R.  18  Calc.  201 
L.  R.  17  I.  A.  159 


DOCUMENT— con^rf. 


person  '*  claiming  *'  under- 


See  Registration  Act,  1877,  s.  73. 

I.  L.  R.  1  All.  318 


1. 


—    referring  to  will. 

See  Will — Form  of  Will. 

I.  L.  R.  4  Calc.  721 

suit  for  cancellation  of. 

See  Declaratory  Decree,  suit  foe — 
Suits  concerning  Documents. 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
91. 

See  Registration  Act,  s.  50. 

I.  L.  R.  20  Mad.  250 

See  Right  of  Suit — Documents,  loss 
OR  Destruction   of. 

I.  L.  R.  20  Mad.  250 

See  Valuation  of  Suit — Suits — Deed, 
suit  to  set  aside. 

—  thirty  years  or  more  old. 

See  Evidence  Act  (I  of  1872),  s.  90. 

I.  Ii.  R.  33  Calc.  571 

See  Parol  Evidence. 

I.  L.  R.  30  Mad.  386 

—  unstamped  or  unregistered. 

See  Evidence — Civil  Cases — Second- 
ary Evidence — Unstamped  and  Un- 
registered   Documents. 

Alteration  of — Material  altera- 


tion— Material  alteration  in  a  written  acknowledgment 
of  a  debt  does  not  render  it  inoperative  and  ineffective 
— Limitation.  The  rule  of  English  law  that  a 
material  alteration  of  a  document  by  a  party 
to  it  after  its  execution,  without  the  consent  of  the 
other  party,  renders  it  void,  is  in  force  in  India. 
This  rule  does  not  apply  to  documents  which  are  not 
the  foundation  of  a  plaintiff's  claim,  but  are  merely 
evidence  of  a  defendant's  pre-existing  liability. IflA 
written  acknowledgment  of  his  liability  by  a  debtor, 
uhich  is  intended  merely  to  save  the  bar  of  limita- 
tion and  not  to  give  a  right  of  action,  is  not  within 
the  rule.     Atmaram  v.  Umedram  ( 1901 ) 

I.  L.  R.  25  Bom.  616 


2. 


Execution  of— Signature,  suffi- 


ciency of — Limitation  Act  {XV  of  1877),  Sch.  Hy 
Arts.  91  and  142 — Suit  to  recover  possession  of  im- 
movable property  —  Cancellation  of  document  not 
required  to  be  set  aside — Fraud.  A  document  is  a 
nullity j'where  the  executant  of  it  signed  only  on  the 
first  page  but  did  not  sign  on  the  other  pages,  having 
discovered  that  it  was  not  in  accordance  with  the 
terms  previously  agreed  upon ;  such  a  document 
does  not  require  to  be  set  aside  or  cancelled  in  order 
to  entitle  any  person  to  the  possession  of  the  pro- 
pertyjcovered  by  it  as  against  the  i^erson  in  whose 
favour  it  stands.  Thoroughgood' s  Case,  2  Co.  Rep. 
9  ;  Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704  ;  Sham, 
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DOCUMENT— cow<<«. 

Loll  Mitra  v.  Ainarendra  Nath  Bose,  I.  L.  R.  23 
Cede.  460  ;  and  Raghvhar  Dyed  Sahu  v.  Bhikya 
Lai  Misser,  I.  L.  R.  12  Cede.  69,  referred  to.  A 
suit  to  recover  possession  of  immoveable  pro- 
perty by  setting  aside  a  document  on  the  ground 
of  fraud,  but  which  document  does  not  require 
to  be  set  aside  or  cancelled,  is  governed  by  Art. 
142  and  not  by  Art.  91,  Sch.  II,  of  the  Limita- 
tion Act  (XV^  of  1877).  Banku  Behari  Shaha 
V.  Krishto  Gobindo  Joardar  (1902) 

I.  L.  R.  30  Calc.  433 


3. 


Construction  of  document — 


Bombay  Revenue  Jurisdiction  Act  (X  of  1876,  as 
amended  by  Act  XV  J  of  1877),  s.  4 — "Any  other 
written  grant  " — Land  free  from  eissessment — 
Treaty — Civil  Courts — Jurisdiction — Specific  Relief 
Act  {I  of  1877),  s.  42 — Suit  for  declaration — Conse- 
quential relief — Amendm,ent  of  plaint.  Held,  that, 
generally  speaking,  the  name  given  by  the  parties 
to  a  document  is  not  conclusive  as  to  its  nature  ; 
but  the  designation  given  by  the  parties  themselves 
to  it  cannot  be  lost  sight  of,  a'J  here  the  document  is 
ambiguous  and  is"  susceptible  of  more  than  one 
construction  as  to  its  nature  and  scope.  Kalabhai 
V.  Thk  Secretary  of  State  for  India  (1905) 

I.  li.  K.  29  Bom.  19 


4. 


Construction     of 


wills — Repugnancy  in  weyrd^ — Held,  that  the  rule 
that,  if  there  be  a  re])ugnancy,  the  first  in  a  deed 
and  the  last  in  a  \\\\\  shall  prevail,  has  no  appli- 
cation w  hen  the  supposed  inconsistencies  are  found 
in  one  and  the  same  provision.  Advocate 
General  of  Bombay  v.  Hormusji  (1905) 

I.  L.  R.  29  Bom.  375 

5. — — — — — — ~ —       Cotisiruction   of 

document — Mortgage — Interest — Possession — Liabil- 
ity of  mortgagee  in  posesssion  to  arc-ount  for  rents 
and  profits.  The  defendants  were  in  possession  of 
two  shops  under  a  mortgage  from  the  plaintiffs. 
The  plaintiffs  sought  to  recover  possession  alleging 
that  the  mortgage  debt  had  been  satisfied  by 
the  rents  and  profits  of  the  shops.  The  defendants 
pleaded,  inter  alia,  that  they  were  not  liable  un- 
der the  terms  of  the  mortgage  to  render  an  account 
of  the  rent  realized.  The  material  portion  of  the 
mortgage  Was  in  the  following  terms  : — "  We  have 
borrowed  nine  hundred  and  fifty-one  (951)  rupees  in 
cash  of  the  Nana  Shahi  coin  on  account  thereof  and 
paid  the  same  to  Punno  and  Chunnu  of  Saugor. 
Interest  shall  be  paid  on  this  money  at  Rl  per  cent. 
Rupees  9-3-6  shall  be  paid  for  ever}'  month  as  the 
sum  remaining  after  deduction,  the  promised  time 
being  five  years.  Should  we  pay  the  money  within 
five  years,  we  shall  get  the  shops.  We  shall  pay  the 
expenses  relating  to  the  two  shops.  Should  they 
be  paid  by  the  mortgagees,  we  shall  pay  them  the 
same  together  with  interest  without  any  objection. 
Hdd,  on  a  construction  of  the  mortgage  by  Stanley, 
C.  J.,  and  Blair,  J.  (Aikman  J.,  dissentiente)  that, 
there  being  no  contract  to  the  contrary,  the  mort- 
gagees, if  they  got  possession,  which  they  did,  were 
bound  to  account  for  the  rents  and  profits  received 
by  them  whilst  in  such  possession.     There  was  no 


DOCUMENT— con/tZ. 

agreement  that  the  mortgagees  should  take  the 
rents  and  profits  without  accounting  in  addition 
to  the  stipulated  interest.  Madari  v.  Baldeo 
Prasad  (1905)     .         .         I.  L.  R.  27  AU.  351 

6. . Construction      of 

document — Deed  of  trust  executed  by  King  of  Oiidh 
providing  pensions  to  metnbers  of  family  and  support 
to  religious  endowment  ovi  of  interest  on  Oovernment 
Loan  subscription — "  Heirs  " — "  Descendants  " — 
Suit  for  pension  on  death  of  pensioner — Succession  to 
pension.  By  a  deed  of  trust  dated  23rd  November- 
1839,  the  King  of  Oudh  appropriated  the  interest  of 
a  sum  of  12  lakhs  of  rupees  lent  to  the  East  India 
Company  to  the  payment  in  prepetuity  of  pensions 
to  certain  persons  named  in  the  deed  and  to  making 
provision  for  the  support  of  a  religious  endowment. 
By  Art.  1  (which  stated  that  the  interest  has 
been  bestowed  as  a  gift  on  the  person  named  herein**) 
trustees  were  named  and  appointed,  and  after  them 
"  their  descendants,"  to  manage  the  endowment, 
and  a  person  Avas  named,  and  his  "  descendants  " 
after  him,  as  the  vakil  of  the  pensioners  through 
whom  the  pensions  were  to  be  paid.  Art.  2  com- 
mended the  pensioners  and  their  "  descendants  " 
to  the  kindness  and  support  of  the  Government. 
Art.  3  provided  for  the  gift  over  of  the  pensions  in 
the  case  of  any  of  the  pensioners,  or  after  them  any 
of  their  "heirs,"  dying  without  "heir."  -\rt.  4 
referred  to  the  trustees  of  the  endowment  and  their 
"  descendants  "  and  in  case  no  "  descendant  " 
remained,  provided  for  the  appointment  of  one  of 
the  pensioners  "  in  place  of  the  person  dying  with- 
out heir."  Held  by  the  Juilicial  Committee 
(reversing  the  decision  of  the  Court  of  the  Judicial 
Commissioners  of  Oudh),  that  on  the  true  construc- 
tion of  the  deed  the  succession  to  a  jKjnsion  on  the 
death  of  one  of  the  pensioners  was  not  limited  to  an 
heir,  who  was  also  a  descendant,  but  the  heir  by 
Mahomedan  law  of  the  deceased  pensioner  (in  this 
cose  the  sister)  was  entitled  to  succeed.  Natoah 
Sultan  Mariam  Begam  v.  Nawab  Sahib  Mirza^ 
L.  R.  16  I.  A.  175  :  I.  L.  R.  17  Calc.  234,  distin- 
guished. This  construction  did  not  introduce 
am'  inconsistency  between  Art.  2  and  Arte.  1 
and  3  of  the  deed,  because  the  class  of  persons  men- 
tioned in  Art.  2  could  not  be  assumed  to  be  precisely 
co-extensive  with  the  class  who  could,  under 
the  latter  articles,  enjoy  the  pensions.  Even  if  the 
words  "  heir  "  and  "  descendant  "  were  used  as  con- 
vertible terms  in  portions  of  the  deed  relating  to  the 
devolution  of  the  rights  of  the  managers  of  the 
endowment  and  of  the  vakil  of  the  pensioners,  that 
would  not  affect  the  right  of  succession  to  the  pen- 
sions, the  descent  of  the  trusteeships  and  the  descent 
of  the  beneficial  interest  in  the  pensions  being 
distinct  things,  and  there  being  nothing  to  show  they 
were  intended  to  be  governed  by  the  same  rules. 
NuR  Jahan  Beoam  v.  Faohfur  Mirza  (1905) 

I.  li.  R.  27  AIL  383 


7. 


Construction     of 
by   Oovernment   to 


document — Orant   of   zamindari 

member  of  a  joint  Hindu  family  and  another — Joint 

tenants — Tenanis-in-comman.     In  1886  Government 
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DOCUMENT— co»cZ<?. 

granted,  as  a  reward  for  services  rendered  during  the 
Mutiny,  certain  zamindari  property  to  Jiwan 
Ram,  Chatterpat,  and  Nem  Ram,  members  of  a 
joint  Hindu  family,  and  to  one  Puse,  a  stranger  to 
the  family.  Puse  shortly  afterwards  got  his  share 
separated.  Nem  Ram  died  leaving  a  widow, 
Musammat  Phulla,  and  after  his  death  Jiwan  Ram, 
Chattarpat,  and  Phulla  joined  in  selling  a  portion  of 
the  property,  the  subject  of  the  grant  of  1866,  to  one 
Nut  Ahmad.  Hdd,  on  a  suit  by  certain  members  of 
the  joint  Hindu  family,  who  were  not  parties  to  the 
sale,  to  recover  from  the  representatives  of  the 
vendees  the  share  in  the  property  sold,  which  had 
been  of  Nem  Ram  in  his  life-time,  that  the  grant  of 
1866  conveyed  the  property  to  the  grantees  as  joint 
tenants,  and  not  as  tenants-in-common,  and 
therefore  the  transfer  impugned  was  valid.  Gobind 
Prasad  v.  In  ay  at  Khan  (1905) 

I.  L.  R.  27.  All.  310 


8. 


Lecise  —  Admis- 


I 


sibility  of  evidence — Dismissal  of  suit  on  account  of 
inadmissibility  of  document  relied  on  by  'plaintiff. 
The  plaintiff  sued  to  eject  the  defendants  from  a 
certain  shop,  basing  his  case  upon  a  document  put 
forward  as  a  "  kirayanamah "  or  lease.  This 
•document  was  ruled  inadmissible  for  want  of 
registration  and  plaintiff's  su.t  thereupon  dismissed. 
Held,  that  even  if  the  document  were  inadmissible 
in  evidence,  its  rejection  did  not  involve  the  dismis- 
sal of  the  plaintijff '  s  suit.  The  document  in  question 
was  in  the  following  terms  : — "  I  take  the  shop  on  a 
rent  of  R50  per  annum  without  any  limit  of  time  for 
ever.  .  .  I  shall  pay  the  rent  month  by  month 
rateably  to  Mohant  Puran  Das  .  .  .  On  non- 
payment of  rent  a  right  to  eject  the  tenants  shall 
at  once  accrue  to  the  o^vne^  of  the  shop."  Held, 
that  this  was  not  a  lease,  nor  even  a  counterpart 
of  lease,  but  a  mere  statement  of  the  intention  of 
the  wTiter,  which  might  be  given  in  evidence  for 
what  it  was  worth.     Beni  v.  Puran  Das  (1905) 

I.  L.  R.  27  All.  190 

DOCUMENTARY  EVIDENCE. 

See  Appellate  Court — Rejection  or 
Admission  of  Evidence  admitted  or 
rejected  by  Court  below — Un- 
stamped Documents. 

See   Evidence — Civil   Cases. 

.     See   Evidence — Criminal    Cases. 

See  Evidence  — Persian  Judgment. 

I.  L.  R.  33  Calc.  1345 

See  Evidence  Act,  ss.   9,   11,   (cl.   2)» 
17,  32,  33,  35,  42,  68,  74,  83,  86,  and  90- 

See  Hindu  Law — Partition. 

I.  L.  R.  31  All.  412 

See  Special  or  Second  Appeal — Grounds 
OF  Appeal — Evidence,  Mode  of  deal- 
ing WITH — Documentary  Evidence. 


1. 


Specialty    documents.     The 


law  of  British  India  as  administered  in  the  mofussil 
recognizes   no  distinction  between  specialties  and 


DOCUMENTARY  EVIDENCE— comcW. 

other    documents.       Tirumala     Rau     Saheb    v. 
PiNGARA  Sankara  Rau        .         .      1  Mad.  312 

2.  ^ Rejection  of,  without  look- 
ing into  it.  Apiece  of  documentary  evidence 
should  not  be  excluded  merely  on  the  ground  that 
it  is  of  little  evidentiary  value,  and  without  being 
looked  into  by  the  Court.  Brindaban  Chander 
Das  v.  Ishaquddin  Chowdhry  (1909) 

13  C.  W.  N.  560 

DOGS,  INJURY  BY,    WITHOUT     PRO- 
VOCATION. 

See  Damages,  suit  for. 

I.  L.  R  36  Calc.]1021 
DOMESTIC  SERVANTS. 
See  Act  XIII  of  1859. 

2  B.  L.  R.  A.  Cr.  32 
See  Will — Construction. 

8  B.  L.  R.  244 
9  B.  L.  R.  Ap.  4 

DOMICILE. 

See  Foreign  Court,  judgment  of. 

I.  L.  R.  29  Calc.  509 

See  Hindu  Law — Widow — Interest    in 
Estate  of  Husband — By  Inheritance. 
I.  L.  R.  24  Mad.  650 
See  Husband  and  Wife. 

I.  L.  R.  4  Calc.  140 

See  Marriage   .         .      13  B.  L.  R.  109 
I.  L.  R  17  Calc.  324 

See  Private  International  Law. 

9  C.  W.  N.  394 

See  Succession  Act,  s.  4. 

I.  L.  R.  1  Calc.  412 
I.  L.  R.  23  Calc.  508 

See  Will — Construction    5  B.  L.  R.  1 
foreign. 

See  Divorce  Act  (IV  of  1869),  s.  7. 

I.  Ii.  R.  29  Calc.  619 

— in  Native  State. 

See  Letters  of  Administration. 

I.  L.  R.  21  Calc.  911 

Will — Probate,    Application  for- 


1. 


Service  under  E.  I.  Company — 21  ds  22  Vict., 
c.  106 — Succession  Act,  ss.  5  and  10.  A  Scotchman, 
who  entered  into  the  service  of  the  East  India  Com- 
pany, and  continued  in  that  service  after  the  Act 
of  1858  (21  &  22  Vict.,  c.  106),  transferring  the 
Government  of  India  from  the  East  India  Company 
to  the  Crown,  was  passed,  died  in  the  year  1878,  leav- 
ing a  holograph  will  which  was  not  attested  accord- 
ing to  the  provisions  of  the  Succession  Act,  but 
which  was  admittedly  good  according  to  Scotch  law. 
Held,  upon  an  application  for  a  declaration  that 
the  document  was  a  good  will  and  for  a  grant  of 
probate,  that  the  deceased  had  acquired  an  Anglo- 
Indian  domicile,  which  he  had  not  lost  at  the  time  of 
his  death,  notwithstanding  the  Act  of  1868  and  the 
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DOMICILE— concW. 

Succession  Act,  and  therefore,  the  will  not  havinS 
been  properly  executed,  probate  was  refused.  In 
the  Qoods  of  Elliott  .         .  I.  L.  R.  4  Calc.  106 

2  C.  L.  R.  496 


2. 


-  Domicile  of  T^ridow — Capacity 


to  make  contract — Contract  Act  {IX  of  1872),  s.  11. 
The  domicile  of  a  widow  is  the  same  as  was  her 
husband's  unless  she  has  changed  it  since  his  death. 
By  the  law  of  England,  the  question  of  the  capacity 
of  a  person  to  enter  into  a  contract  is  decided  by  the 
law  of  the  person's  domicile.  This  principle  of 
English  law  is  adopted  by  s.  11  of  the  Contract  Act. 
Kashiba  v.  Shripat  Narshiv 

I.  L.  R.  19  Bom.  697 


a 


Dom.ieile  of  origin — Abandon- 


ment— Acquiring  fresh  domicile — Onus  of  proof — 
Immoveable  property,  rights  over.  The  person, 
who  attacks  a  settlement  on  the  ground  of  national- 
ity, must  show  conclusively  that  the  rationality 
of  the  settlor  was  foreign,  and,  if  he  succeeds 
in  doing  so,  the  onus  is  then  shifted  upon  the 
person  supporting  the  settlement  to  show  that 
the  settlor  had  acquired  a  fresh  domicile  in  British 
India,  and*  that  his  estate  ought  to  be  administered 
according  to  Indian  law.  All  rights  over  immove- 
able property  are  governed  by  the  law  of  the  country 
where  the  property  is  situate,  this  principle  being 
universally  recognised.  De  Nicols  v.  Curlier,  [1900] 
A.  C.21  ;  In  re  De  Nicols,  [1900]  2  Ch.  410, 
dissented  from.  A.  L.  Bonnaud  v.  Emile  Char- 
RioL  (1905)        .         .  I.  L.  R.  32  Calc.  631 

DOMINANT  AND  SERVIENT  OWNER. 
See  Easement  .  L  L.  R.  35  Calc.  889 

DONATIO  MORTIS  CAUSA. 

See    Hindu    Law — Gift — Gifts    Mortis 
Causa. 

See  Mahomedan  Law — Gift — Validity. 

See  Trust     .         I.  L.  R.  17  Calc.  620 

DONOR,  DEATH  OF. 

registration  of  gift. 

See  Transfer  of  Property  Act,  s.  123. 
I.  L.  R.  38  Calc.  584 
DOWER. 

See  Land    Registration   Act   (Bengal 
Act  VI  OF  1876). 

I.  L.  R.  35  Calc.  120 
See  Mahomedan  Law. 

I.  li.  R.  26  AIL  28 

1.  L.  R.  30  Bom.  122 

I.  L.  R.  36  Calc.  184 

I.  L.  R.  31.  All.  243 

13  C.  W.  N.  134, 152 

See  Mahomedan  Law — Dower. 

See  Restitution  of  Conjugal  Rights 
I.  li.  R.  17  Calc.  670 

See  Transfer  of  Property  Act,  s.  54, 

I.  li.  R.  26  All.  266 


'DOWER— condd. 

cause  of  action  in  respect  of— 

See  Limitation  Act,  1877,  arts.  103,  104. 

deferred  — 

See  Hindu  Law — Dwiragaman. 

13  C.  W.  N.  994 
^  lien  for — 

See  Res  Judicata — Parties — Same  Par- 
ties OR  their  Representatives. 

5  B.  L.  R.  570 
suit    for — 

See  Joinder  of  Causes  of  Action. 

I.  li.  R  18  AH..  256 

See    Jurisdiction — Causes    of    Juris- 
diction— Cause  of  Action. 

I.  L.  R.  18  All.  400 

transfer  of  property,  in  lieu  of^ 


See  Mahomedan  Law  13  C.  W.  N.  160 
Armenian  w^idow,  right  of 


to  dower— ^fi  XXIX  of  1839—  Widow  of 
Armenian — English  law  of  inheritance.  The  widow 
of  an  Armenian,  married  before  the  Dower  Act 
(XXIX  of  1839),  is  entitled  to  dower  out  of  lands 
which  her  husband  held  during  the  marriage  for  an 
estate  of  inheritance,  as  against  a  Hindu  purchaser 
for  value  from  the  husband  during  his  life,  the 
English  law  of  dower  having  been  recognized  in 
this  country  amongst  Europeans  and  Armenians 
as  a  branch  of  the  law  of  inheritance.  Per  Garth, 
C.  J. — Estates  which  have  been  held  by  British 
subjects  under  the  name  of  free-hold  estates  of 
inheritance  are,  in  all  essential  respects,  the  same 
estates  which  have  been  held  in  England  under 
the  same  name.  Sarkies  v.  Prossunno  Moyef, 
DossEE        .         .         .        I.  li.  R.  6  Calc.  794 

8  C.  L.  R.  76 


2. 


Mahomedan  Law — Widouy 


Remission  effective  without  acceptance  by  the  heirs 
of  husband — Money  spent  for  the  benefit  of  another — 
Obligation  to  repay.  According  to  Mahomedan 
Law  a  dower  is  a  debt  and  its  remission  by  a  widow 
without  acceptance  by  the  heirs  of  the  husband 
is  eflFective.  It  is  not  in  every  case  in  which  a 
man  has  benefited  by  the  money  of  another,  that  an 
obligation  to  repay  that  money  arises.  Ram  Tuhul 
Singh  v.  Bissesuxir  Loll  Sahoo,  L,  R.  2  I.  A.  131, 
and  Ruabon  Steamship  Company  v.  London 
Assurance,  [1900]  A.  C.  6,  15,  referred  to.  Jyani 
Beqam  v.  Umrav  Begam  (1908) 

I.  Ii.  R.  32  Bom.  6  12 
DOWL  FEHRIST. 

See  Registration  Act,  1877,  s.  18. 

I.  L.  R.  3  Calc.  323 
1  C.  Ii.  R.  328 
DRAINAGE  ACT. 

See'  Ben  (SAL  Drainage  Act. 

DRAINAGE  CHARGES. 

recovery  of — 

See  Bengal  Drainage  Act,  ss.  42,  44. 

11  C.  W.  N.  57 
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DRAWBACK. 

See  Bombay  Municipal  Act,  1888,  s.  158. 
I.  L.  R.  17  Bom.  394 

DRAWER'S  RIGHT  OP  ACTION. 

See  Bill  of  Exchange. 

I.  L.  R.  36  Calc.  291 
DRUGS. 

See  Bombay  Abkari  Act  (Bom.  Act  V  of 
1878),  ss.  3  (P)  AND  62. 

I.  L.  R.  27  Bom.  551 

DUPPADAR,  ARREST  BY. 

See  Rescue  fkom  Lawful  Custody. 

I.  L.  R.  35  Calc.  361 

DUMBNESS. 

See  Criminal  Procedure  Code,   ss.    340, 

341  (1872,  s.  186)         .       7  W.  W.  131 

19  W.  R.  C.  R.  37 

22  W.  R.  C.  R.  35,  72 

I.  L.  R.  27  Calc.  368 

4  C.  W.  N.  421 

See  Estoppel — Estoppel  by  Conduct. 

I.  L.  R.  18  Calc.  341 

See  Hindu  Law — Inheritance — Divest- 
ing OF,  Exclusion  from,  and  For- 
feiture OF,  Inheritance — Deafness 
AND  Dumbness. 

See  Hindu  Law — Stridhan — Descrip- 
tion AND  Devolution  of  Stridhan. 

I.  L.  R.  18  Calc.  327 

See  Parties— 'Disability  to  sue. 

2  N.  W.  414 

DUNIiOP'S  PROCLAMATION. 

See  Forest  Act,  ss.  75  and  76. 

I.  L.  R.  18  Bom.  670 
I.  li.  R.  23  Bom.  518 
DURESS. 

See  Contract — Alteration  of  Con- 
tracts— Alteration  by  the  Court. 

I.  Ii.  R.  8  Mad.  304 

See  Will — Construction. 

I.  L.  R.  20  Calc.  15 

Suit  to  set  aside  deed — Res- 

ation  of  advantage  accruing  to  plaintiff  under 
deed.  Where  one  seeks  to  set  aside  a  deed  on 
account  of  duress,  and  such  duress  does  not  amount 
to  personal  duress,  but  merely  to  pressure  by  threats 
as  of  injury  to  property,  the  plaintiff  must  offer  to 
restore  any  benefit  accruing  to  him  under  the  deed. 
Guthrie  v.  Abul  Mazaffer 

7  B.  L.  R.  630  :  15  W.  R.  P.  C.  50 
14  Moo.  I.  A.  53 

2. Contract  m.ade  under  threat 

if  criminal  offence.  In  a  suit  to  enforce  per- 
formance of  a  contract,  where  defendant  pleads  that 
the  contract  was  executed  under  compulsion  and 
intimidation,  it  is  not  sufficient  for  him  to  prove  that 
it  was  executed  from  fear  of  a  criminal  complaint, 
^as  that  might  have  been  a  righteous  fear,  and  not 


^^wrat 


I 


DURESS— cowtrf. 

simply  a  bodily  fear  imposed  on  him,  in  order  to 
his  doing  that  which  he  would  not  of  his  own  free 
will  have  done.  Komtjlanath  Sein  v.  Beharee 
Kant  Roy     .         .         .         .        11  W.  R.  314 

3.  Avoidance  of  contract — Im- 
prisonment. An  agent  employed  by  the  plaintiff  to 
purchase  timber  for  him  in  the  Siamese  territory, 
was  imprisoned  by  an  officer  of  the  Siamese  Govern- 
ment, on  a  charge  brought  against  him  by  the  de- 
fendant of  stealing  timber.  In  order  to  obtain  his 
release,  he  contracted  to  purchase  from  the  de- 
fendant, for  the  plaintiff,  the  timber  which  he  was 
charged  with  stealing,  at  a  price  much  beyond  its 
value.  Held,  that  the  plaintiff  might  repudiate  the 
contract  as  obtained  under  duress.  In  England 
the  mere  fact  of  imprisonment  is  not  deemed 
sufficient  to  avoid  hn  agreement  made  by  one  who 
is  in  lawful  custody  under  the  regular  process  of  a 
Court  of  competent  jurisdiction  where  no  undue 
advantage  is  taken  of  the  situation  of  the  party 
making  the  agreement.  But  in  a  country  ip  which 
there  is  no  settled  system  of  law  or  procedure 
and  where  the  Judge  is  invested  with  arbitrary 
powers,  imprisonment  may  in  itself  amount  to 
duress  such  as  wUl  avoid  a  contract  entered  into  by 
the  prisoner  with  a  view  of  obtaining  release. 
MouNG  Shoay  Att  v.  Ko  Byaw 

I.  Ii.  R.  1  Calc.  330  :  L.  R.  3  I.  A.  61 

4.  . Suit  to  set  aside  agreement 

made  under  threat  of  criminal  prosecution 
for  -vsrhicli  there  w^as  no  foundation — RigfU 
of  suit.  The  plaintiff,  under  threat  of  a  criminal 
prosecution  for  the  offence  of  criminal  trespass,  exe- 
cuted an  agreement  in  wTiting,  which  conferred  cer- 
tain rights  on  the  defendant.  There  was  no  founda- 
tion for  the  charge  made  by  the  defendant.  In  a 
suit  to  set  aside  the  agreement  :  Held,  that  the 
plaintiff  was  entitled  to  maintain  the  suit.     PuDi- 

SHARY      KrISHNEN      V.      KaR.4MPALLY      KUNHUNNI 

KuRUP     .....        7  Mad.  378 

5. Assent  to,  and  validity  of, 

mutation  of  names  in  the  Collectorate 
record  of  rights — North-West  Provinces  Larui 
Revenue  Act  {XI V  of  1873),  ss.  94,  97.  The  question 
was,  according  to  the  judgment  of  the  High  Court, 
whether  a  change  of  names  in  the  Collectorate 
record-of-rights  represented  a  bond  fide  transfer 
by  the  plaintiff  or  whether  there  was  a  mere  assent 
by  her  to  a  paper  transaction,  relating  to  the 
ownership  of  a  share  in  a  village,  in  giving  which 
assent  she  had  not  acted  freely,  but  under  undue 
influence.  Reversing  the  decision  of  the  High  Court 
which  was  that  the  plaintiff  had  assented  to  the 
proceedings  under  intimidation,  their  Lordships  held 
that  on  the  evidence  no  intimidation  hatl  been 
proved,  and  that  a  suit  to  cancel  this  dakhil  khari) 
and  for  a  declaration  of  the  proprietary  right  of 
the  plaintiff,  in  whose  name  the  villages  stood  before 
the  mutation,  had  been  rightly  dismissed  in  the 
tot  court.     HAR  LAL  ».  Sai^ab^  ^_  ^  ^^j_  ^^ 
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DXTRESS — concld. 

Q^  ,       -  Award     made    on    consent 

given  tmder  duress — Setting  aside  award.  An 
award  of  the  late  Rajah  of  Satara,  founded  upon  a 
deed  of  consent,  set  aside  on  proof  being  given  that 
the  consent  had  been  obtained  by  duress.  Subhaitji 
BIN  Bahirji  v.  Bhavansav  bin  Anandra 

1  Bom.  173 


7. 


Common   assembly — Damage 
Coercion  to  form  a  member  of  a 


d&ne  to  property. 
common  assembly  by  the  members  of  which  damage 
has  been  done  to  propertj^  or  coercion  to  bear  a 
part  in  the  damage,  is  no  excuse  from  responsibility 
in  a  civil  suit  for  compensation.  Ganesh  Singh  v. 
Ram  Raja 

3  B.  L.  K.  P.  C.  44  :  12  W.  R.  P.  C.  38 


DUTIES. 


liability  of  Government  to— 


Officers — 


See  Madras  City  Municipal  Act,  s.  341. 
I.  Ii.  B.  25  Mad.  457 

of   Collectors     and     Settlement 


1. 


See  Regulation  VII  of  1822,  s.  9. 

1. 1..  B.  31  AIL  247 

Levy  of  duties^— fi^ag — Act  XIX 


of  1844  {Levy  of  Haqs,  Bombay),  Act  XX  of  1859 
{Toum  Duties,  Bombay) — Abolition  of  duties  and 
hags.  Held,  (Tucker,  J.,  disaentiente),  that  all 
town  duties,  taxei^,  and  cesses  of  every  kind  on 
trades  or  professions  (and  not  merely  such  of 
them  as  were  then  levied  by  Government)  were 
abolished  by  Act  XIX  of  1844,  and  that  a  privilege 
enjoyed  by  a  private  person  to  levy  certain  fees  on 
articles  imported  and  exported  through  three  of  the 
city  gates  of  Sm-at,  and  originating  in  an  alienation 
by  a  former  sovereign  of  a  portion  of  the  royal 
revenues  derivable  from  that  source,  ceased  from 
the  date  when  the  said  Act  came  into  operation ; 
and  consequently  that  the  Court  was  not  precluded 
from  so  deciding,  because  the  provisions  of  Act  XX 
of  1839  (empowering  the  Governor  in  Council  of 
Bombay  to  prohibit  the  levy  of  haqs  and  fees)  had 
not  been  complied  with  in  forbidding  the  levy  of  the 
fees  in  question.  Per  Couch,  J. — The  intention  of 
the  Legislature  in  1844  appears,  from  the  language 
used  by  it  in  Act  XIX,  and  from  the  recital  in  Act 
XVI  of  that  year,  to  have  been  the  import  on  salt 
being  about  to  be  increased,  that,  instead  of  leaving 
haqs  such  as  this  to  be  abolished  at  different  times 
under  the  Act  of  1839,  they  were  then  to  be  entirely 
abolished.     Nasarvanji     Pestanji     v.     Deputy 

COMMISSIONER  OF  CUSTOMS 

2  Bom.  80  :  2nd  Ed.  75 
2. Toda    garas    haq — Alienation 


of  haq— Bombay  Act  VII  of  1863,  ss.  27,  32.  Held, 
in  the  absence  of  proof  on  the  part  of  Government 
to  the  contrary,  that  there  is  nothing  in  the  natiu-e 
of  a  toda  garas  payment  which  makes  it  incapable 
of  alienation  ;  and  that  without  such  proof  Govern- 
ment receiving  such  sums  cannot  withhold  payment 
of  them  from  the  alienee  of  the  person  to  whom. 


DUTIES-^joncU 

but  for  the  alienation,  they  would  be  paid.  Held, 
also,  that  toda  garas  haq  does  not  come  within^ 
the  meaning  of  the  word  "  lands  "  as  defined  bv  s.  32 
of  Bombay  Act  VII  of  1863,  and  that  a  suit  having 
reference  to  the  reco ver}-  of  sums  due  out  of  such  haq 
is  not  affected  by  s.  27  of  that  Act.  Collector  of 
SuBAT  V.  Heiress  op  Kuvarbia 

2  Bom.  253  :  2nd  Ed.  239 


3. 


Amount  collected. 


payment  of — Onus  probandi.  Held,  that  what- 
ever may  be  the  right  of  the  Grovernment  as  to  the 
collection  of  toda  garas  from  villagers,  where  it  does 
collect  toda  garas,  it  is  bound  to  pay  over  the  amount 
so  collected  to  the  original  garashia,  or  his  represen- 
tatives if  the  haq  is  a  perpetual  one.  Wliere  (jrov- 
ernment  has  paid  a  toda  garas  haq  to  a  garashia  for 
a  long  and  uninterrupted  period  of  time,  the  onus 
of  proving  that  the  haq  is  not  perpetual  lies  upon 
Grovernment.  L^mkd  San(JJi  v.  Collector  op 
SuRAT      ....         7  Bom.  A.  C.  50 

DWELIilNG-HOUSE. 

See    Hindu    Law — Family    Dwelling- 
house. 

lands  appurtenant  to — 

See  Rent,  Suit  fob  2  W.  R,  Act  X,  9 
3  B.  Ii.  R.  A.  C.  65 
3  B.  Ij.  R.  Ap.  133 

High   Court — Sale 
5  C.  W.  N.  593 


See   Reoistrab   of 
BY  Registrar     . 


father's  right  to  eject  son  from — 

See  Hindu  Law — Self-acquisition. 

I.  L.  R.  33  Calc.  1119 

DWIRAQAMAN. 

See  Hindu  Law — Gift. 

13  C.  W.  N.  994 

DYING  DECLARATION. 

See  EviDENfcB — Criminal   Cases — Dying 
Declaration. 

1. Admissibility  of.  A  dying  de- 
claration recorded  in  the  absence  of  the  accused,  and 
by  a  Magistrate  other  than  the  inquiring  Magistrate, 
is  not  admissible  until  it  is  proved  by  the  recording 
officer.     Panchu  Das  v.  Emperor  (1907) 

I.  Ij.  R.  34  Calc.  698 


2. 


Admissibility  of 


petition  of  complaint  and  examination  of  complainant 
on  oath  as  dying  declaration — Record  and  mode  of 
proof  of  such  staiem^nis— Evidence  Act  (/  of  1872), 
as.  32  d.  {!),  and  91 — Criminal  Procedure  Code  {Act 
V  of  1898),  s.  200 — Assault  by  several  but  fatal  blow 
by  some  one  of  them — Liability  of  each  accused — 
Pe?ial  Code  {Act  XLV  of  1860),  ss.  34,  326.  A 
petition  of  complaint  and  the  examination  of  the 
complainant  on  oath  under  s.  200  of  the  Criminal 
Procedure  Code  are  admissible  as  dying  declarations 
under  s.  32,  cl.  (I),  of  the  Evidence  Act,  and  are  not, 
as  such,  matters  required  by  law  to  be  reduced  to 
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DYING  DECLARATION— concW. 

the  form  of  a  document  within  s.  91  of  the  Evidence 
Act  so  as  to  exclude  parole  evidence  of  their  terms. 
The  statements  admissible  in  evidence,  when  made 
in  the  absence  of  the  accused,  is  the  oral  statement 
of  the  deceased,  and  not  the  record  of  it ;  and  such 
oral  statement  must  be  proved  by  the  person  who 
recorded  it  or  heard  it  made.  Empress  v.  Samirud- 
din,  I.  L.  R.  8  Calc.  211,  and  King-Emperor  v. 
Mathura  Thakur,  6  C.  W.  N.  72,  followed.  Where 
several  accused  persons  struck  the  deceased  several 
blows,  one  of  which  only  was  fatal,  and  it  was  not 
found  who  struck  the  fatal  blo^v  :  Heldy  that, 
in  the  circumstances,  it  could  not  be  said  that  those 
who  did  not  strike  the  fatal  blow  contemplated  the 
likelihood  of  such  a.  blow  being  struck  by  the  others 
in  prosecution  of  the  common  object,  and  that  they 
were  all  guilty  under  s.  326,  and  not  under  s.  302,  of 
the  Penal  Code.  Gouridas  Namasupra  v.  Empe- 
EOR  (1908)     .         .         .     I.  L.  R.  36  Calc.  659 


E 


EASEMENT. 


EASEMENT— c  »<cf. 


See  Alternative  Claim. 

I.  Ii.  R.  34  Calc.  51 

See  Criminal  Procedure  Code,   s.    147 
13  C.  W.  N.  859 

See  Easements  Act  (X  of  1882). 

See  Injunction — Special  Cases — Ob- 
struction OE  Injury  to  Rights  of 
Property. 

See  Jurisdiction  of  Civil  Court — 
Privacy,  invasion  of. 

I.  Ii.  R.  18  Mad.  163 

See  Landlord  and  Tenant. 

9  C.  W.  N.  856 

See  License       .     I.  L.  R.  16  Mad.  280 

See  Limitation  Act,  1877,    s.  26  (1871, 

s.  27). 
See    Madras    District     Municipalities 

Act      .         .     I.  L.  R.  29  Mad.  539 

«See  Mahomed  AN  Law — Pre-emption. 

I.  L.  R.  31  All.  519 

See  Onus  of  Proof — Easement. 

I.  Ii.  R.  11  Calc.  52 

2  C.  Ii.  R.  555 

15  W.  R.  83 

21  W.  R.  140 

See  Pre-emption   .    I.  I.  R.  28  All.  127 

See  Prescription — Easements. 

See  Right  of  way. 

See  Right  to  Use  op  Water. 

See  Right  of  Suit — Customary  Rights. 
I.  Ii.  R.  6  All.  497 
I.  L.  R.  23  Bom.  666 

See  Right  of  Suit — Easements. 


1. 


See  Right  of  Suit — Injury  to  Enjoy- 
ment OF  Property. 

I.  Ii.  R.  19  All.  153 

See  Right  of  Suit — Obstruction  to 
Public  Highway    I.  L.  R.  1  All.  557 

See  Transfer  of  Property  Act,  1882, 
s.  54        .         .     I.  Ii.  R.  31  AIL  612 

Sfi.e  User. 

dispute  concerning — 

See  Possession,  order  of  Criminal. 
Court  as  to — Disputes  as  to  Right 
of  way,  water,  etc. 

Kumki      right      in     South. 


Canara — Easements  Act  (F  of  1882),  s.  15- 
Possession,  right  to.  The  kumki  right  of  land 
holders  in  South  Canara  is  not  an  easement,  but  a, 
right  exercised  over  Government  waste  by  permis-^ 
sion  of  Government,  and  it  does  not  entitle  the 
landholder  to  a  decree  for  possession.  Nagappa 
V.  Subba        .         .         .     I.  L.  R.  16  Mad.  304 


2. 


Profits  a  prendre — Easements 


Act  {1882),  s.  4 — Criminal  Procedure  Code  (1882)^ 
s.  147 — Limitation  Act  {1877),  s.  3.  The  term 
' '  easements  ' '  includes  profits  a  prendre  ;  it  has  not 
been  used  by  the  Legislature  of  this  country  In  the- 
restricted  sense  in  which  it  is  used  in  English  law  so 
as  to  exclude  profits  d  prendre.  Dukhi  Mullah  v. 
Halway  .         .         .    I.  Ii  R.  23  Calc.  55- 

3. — Implied  grant— ^awemen^  wpoTt 

the  severance  of  a  heritage  hy  its  owner  into  two  or 
more  parts — Continuous  and  apparent  easetnent — 
Right  of  way — Limitation  Act  {XV  of  1877),  a. 
26.  Implication  of  a  grant  of  easement  upon  the 
severance  of  a  tenement  may  extend  to  a  '*  way," 
but  that  is  so  only  where  there  has  been  some  per- 
manence in  the  adaptation  of  the  tenement  from 
which  continuity  could  be  inferred.  Charu  Sur- 
noTcar  v.  Dokouri  Chunder  Thakoor,  I.  L.  R.  8 
Calc.  956,  distinguished.  Ram  Narain  Shaha  v.. 
Kamala  Kanta  Shaha    .     I.  L.  R.  26  Calc.  311 

4.  "Right  of  MV&y— Right  to  use  of 

drain — Mortgage  of  part  of  a  house — Easement 
over  the  other  part  granted  to  the  mortgagee  hy  the 
mortgage-deed — Subsequent  sah  of  parts  of  the 
house  to  different  owners — Sale  of  mortgaged  part 
subject  to  the  mortgage  paid  off  by  purchaser — 
Purchaser's  right  to  easement — License — Grant  of^ 
right  of  way  in  a  mortgage  of  part  of  property  of 
mortgagor — Reservation  by  mortgagor  of  similar 
right  in  respect  of  other  property  not  mortgaged  by 
him — Vendor  and  purchaser — Sale  of  land  subject 
to  a  mortgage  giving  a  right  of  way.  V,  the  owner 
of  a  house,  mortgaged  the  east  portion  of  it  to 
M  in  1878.  The  mortgage-deed  gave  to  the  mort- 
gagee the  use  of  a  certain  privy  situated  in  another 
part  of  the  house  and  the  right  of  way  to  it 
through  a  certain  bol  or  passage.  V  subsequently 
sold  the  whole  house  to  C,  and  C  in  1880  mort- 
gaged the  western  part  of  it  to  R,  who  got  a  de- 
cree, and  in  execution  the  part  mortgaged  to  him. 
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EASEMENT— con<(Z. 

{i.  e.,  the  west)  was  sold  in  1885,  and  the 
defendant  became  the  purchaser.  In  1887,  C  sold 
the  east  part  to  the  plaintiff,  who  paid  off  the  mort- 
gage to  M,  and  obtained  M's  endorsement  of  pay- 
ment on  his  deed  of  conveyance.  The  plaintiff 
subsequently  sued  to  restrain  the  defendant  from 
interfering  with  his  use  of  the  passage  and  of  the 
privy.  The  defendant  alleged  that  both  were 
comprised  in  the  property  purchased  by  him  at 
the  Court  sale  in  1885,  and  that  the  right  given 
by  the  mortgage  of  1878  was  merely  a  license  to 
the  mortgagee,  and  not  an  easement.  Held,  that 
the  use  of  the  passage  and  of  the  privy  was  a  privi- 
lege granted  by  the  very  instrument  which  created 
the  mortgage,  and  should  be  regarded  as  a  privilege 
ancillary  to  the  use  of  the  part  of  the  house  mort- 
gaged to  ilf  in  1879.  The  defendant's  purchase 
in  1885  was  subject  to  the  eastment  acquired  by  M 
(the  mortgagee),  and  the  plaintiff  had  purchased  the 
mortgagee's  interest  in  the  house,  which  included 
her  right  by  way  of  easement.  The  plaintiff  was 
therefore  entitled  to  the  use  of  the  privy  and  the 
passage.  In  the  mortgage- deed  of  1880,  by  which 
the  west  part  of  the  house  was  mortgaged  by  C  to  i2, 
the  following  clause  was  contained  :  ' '  You  are  to 
have  the  use  of  the  drain  for  passing  water  as  it  has 
continued  from  old  times."  Hddy  that  these  words 
should  be  understood  as  intended  to  reserve  to  G 
(the  mortgagor),  in  respect  of  the  part  of  the  house 
not  included  in  the  mortgage,  a  right  to  use  the 
drain  similar  to  the  right  given  to  the  mortgagee. 
The  right  so  reserved  by  C  was  afterwards  sold  by  C 
to  the  plaintiff  along  with  the  east  part  of  the  house 
in  1887,  and  the  plaintiff  was  therefore  entitled  to 
the  use  of  the  drain.  The  plaintiff  purchased  a  part 
of  the  house  which  the  vendor  had  previously 
mortgaged  to  M.  The  mortgage-deed  gave  to  the 
mortgagee  the  use  of  a  certain  privy  and  the  right  of 
going  to  it  through  a  passage  situated  at  the  rear  of 
the  mortgaged  part  of  the  house.  M  was  not  a 
party  to  the  conveyance  to  the  plaintiff,  but  at  the 
time  of  the  purchase  the  plaintiff  paid  off  M*s 
mortgage,  and  M  signed  a  receipt  for  the  mortgage- 
money  endorsed  on  the  conveyance.  Held^  that  the 
plaintiff  must  be  taken  to  have  purchased  the  mort- 
gagee's interest  in  the  house,  including  the  right 
by  way  of  easement  over  the  passage.  Vishnu  v. 
Rango  Ganesh      .         .     I.  L.  R.  18  Bom.  382 

5. Easements  of  necessity — Light 

and  air — Severance  of  tenements  by  grantor — Im- 
plied reservation  of  easement — Derogation  of  grant — 
Reservation  of  easements  of  necessity — Injunction — 
Easements  Act  {V  of  1882),  s.  13— Act  VIII  of  1891. 
One  W  was  the  owner  of  a  certain  house  behind 
which  Avas  a  courtyard  or  chok  half  of  which  be- 
longed to  him  and  the  other  half  to  one  M  (the 
defendant's  father),  who  owned  a  house  close  by. 
Two  of  the  rear  rooms  of  W's  house  abutted  upon 
his  portion  of  the  chok,  and  had  two  doors  opening 
out  into  the  chok.  In  1861,  W  sold  {inter  alia)  his 
half  of  the  chok  to  M.  The  conveyance  contained 
no  reservation  of  any  rights  over  the  chok.  W. 
haviog  died  in  1875-76,  his  widow  J  sold  his  house 


EASEMENT— co«<d. 

to  the  plaintiff,  and  shortly  afterwards  the  defend- 
ant {M^s  son)  put  up  a  hoarding  on  the  chok  which 
blocked  up  the  above  mentioned  doors  of  the  plaint- 
iff's house,  and  obstructed  the  light  and  air  passing 
through  them  into  the  said  two  rear  rooms.  The 
pliantiff  sued  for  an  injunction.  Held,  that,  as  W 
had  made  an  absolute  sale  to  M  of  his  portion  of  the 
chok,  expressly  reciting  that  he  had  reserved  no 
interest  in  the  chok,  it  would,  in  the  circumstances 
of  this  case,  be  contrary  to  equity  and  good  con- 
science to  hold  that  he  impliedly  reserved  a  right 
of  light  and  air  over  the  chok,  so  as  to  prevent  jlfi 
from  building  on  the  chok  and  thus  obstructing 
the  windows  and  doors  in  W^s  house  overlooking 
the  chok.  Held,  also,  that  the  ease  was  not  governed 
by  s.  13,  cl.  (c),  of  the  Easements  Acts  (V  of  1882 
which  was  not  extended  to  the  Bombay  Presidency 
till  Act  VIII  of  1891  was  x>assed.  Chui«lal 
Mancharam  v.  Manishankar  Atmaram 

I.  li.  R.  18  Bom.  616 

6.  Light  and   oiv— Partition  of  <i 

joint  family  house — Effect  of  partition  by  a  consent 
decree  where  the  decree  does  not  reserve  any  right 
to  the  use  of  light  and  air — Implied  grant  of  case- 
ment upon  severance  of  tenement.  On  partition 
of  a  family  dwelling  house  by  a  consent  decree, 
the  plaintiff  claimed  a  right  to  the  passage  of  light 
and  air  necessary  for  the  enjoyment  of  his  share 
of  the  building  in  the  way  in  which  it  was  enjoyed  at 
the  time  of  the  partition,  though  no  such  right  was 
expressly  reserved  in  the  decree.  The  defence  was 
that  the  principle  of  an  implied  grant  of  easement 
upon  severance  of  the  tenement  should  not  be  ap- 
plied to  the  case,  but  that  the  rights  of  the  parties 
should  be  delermined  solely  with  reference  to  the 
decree  made  in  the  partition  suit.  Held,  that  the 
principles  of  justice,  equity,  and  good  conscience 
should  be  applied  to  the  case,  and  that  the  plaintiff 
was  entitled  to  the  right  claimed,  even  in  the  ab- 
sence of  any  express  provision  in  the  decree  re- 
serving such  right.  Qiuere  :  Whether  the  principle 
of  an  implied  grant  of  easement  in  severance  of 
tenements  would  apply  in  a  case  where  the  partition 
was  effected  by  a  decree  of  the  Court  in  a  contested 
suit  and  not  by  a  consent  of  parties.  Kadambim  i 
Debi  v.  Kalikumar  Haldar 

I.  Ij.  R.  26  Calc.  516 

7. Easement  by  custom—  Waier 

rights — Landlord  and  tenant.  The  j)laintiffs  were 
lessees  from  a  zemindar  of  his  entire  zamindari,  and 
were  in  occupation  of  lands  depending  for  irrigation 
on  a  tank  into  which  a  natural  stream  emptie<l  itself. 
The  defendants  were  tenants  in  the  zamindari,  hold- 
ing (under  a  lease  prior  to  that  of  the  plaintiffs) 
land  supplied  with  water  by  an  irrigation  channel 
from  the  stream.  The  defendants  erected  a  dam 
across  the  stream  when  it  was  low,  and  this  had  the 
effect  of  diverting  all  the  water  into  the  irrigation 
channel  su plying  their  land.  In  a  suit  for  an  in- 
junction that  the  dam  be  removed,  the  lower  Ap- 
pellate Court  upheld  a  plea  by  the  defendants  that 
the  dam  had  been  erected  in  exercise  of  an  estab- 
lished customary  right  of  easement.     Held,  that  the 
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customary  easement  asserted  by  the  defendants 
was  not  unreasonable,  and  was  enforceable  by  them 
against  the  lessees  of  the  zamindar.  Orr  v.  Raman 
Chetti  .         .         .         .     I.  Ii.  R.  18  Mad.  320 


8. 


Right  of  entry    on  land  in 


order  to  repair — Dominant  and  servient  owners, 
rights   and     liabilities      of — Easements    Act    (F    of 
1882,)  s.  24,  ill.     (a)— Railways  Act  (IX  of  1890), 
8.    122.     The    Rajnaggar    Spinning    and    Weaving 
Company  had  a  mill  on    one  side  of  the  Bombay, 
Baroda  and  Central  India  Railway  line   and  a  gin- 
ning factory  on  the  other.     To  bring  water  from  the 
mill  to  the  factory,  a  pipe  had  been  laid  beneath  the 
railway  line,  and  brick  reservoirs  at    each  side  to 
preserve  the  proper   level  of  the  water.     Servants 
of  the  company,  having  entered  on  the  railway  pre- 
mises to  repair  the    pipe  and  reservoirs  without 
having  first  obtained  the  permission  of  the  Raihvay 
Company,  were  convicted  by  a  Magistrate  under  s. 
122  of  the  Railways  Act  (IX  of  1890)  of  an  unlawful 
entry  upon  a  railway.     It  was  proved  that  the  re- 
pairs were  necessary.     Held,  reversing  the  convic- 
tions and  sentences,  that,  as  the  pipes  and  reservoir 
belonged  to  the  Spinning  and  Weaving    Company 
and  were  kept  in  repairs  by  them,  they,  as  owners  of 
the  dominant  tenement,  had  a  right  to  enter  on  the 
premises  of  the  Railway  Company,  the  owners  of 
the  servient  tenement,  to  effect  any  necessary  re- 
pairs, and  that  the  entry  in  question,  being  in  the 
exercise  of  a  right,  could  not  be  called  unlawful. 
Queen- Empress  v.  Vanmali 

I.  Ii.  R.  22  Bom.  525 


9. 


Right  to   discharge  smoke 


over  a  neighbour's  land — Easements  Act  (F 
of  1882),  s.  28,  cl.  [d) — Acquisition  of  right  by  pre- 
scription. A  right  to  discharge  smoke  over  ad- 
joining land  can  be  acquired  by  prescription.  The 
definition  of  easement  in  the  Easements  Act  (V  of 
1882)  is  wide  enough  to  embrace  such  an  easement 
and  s.  28,  cl.  (d),  expressly  recognizes  the  right 
to  pollute  air  as  a  right  capable  of  being  acquired  by 
prescription.  KaSHinath  Dada  Shenipi  v. 
Narayan       .         .         .     I.  Ii.  R.  22  Bom.  831 


10. 


Right    of      growing     rice 


plants  in  another's  land  to  be  after-wards 
transplanted  to  his  own — Easements  Act  ( F  of 
1882),  ss.  4  and  52 — License.  A  *' license"  as 
defined  by  s.  52  of  the  Indian  Easements  Act  (V  of 
1882)  is  not,  as  in  the  case  of  an  "  easement  "con- 
nected with  the  ownership  of  any  land,  but  creates 
only  a  personal  right  or  obligation.  License  rights 
are  not  generally  transferable,  and  the  Transferee  is 
not  bound  to  continue  the  license  granted  by  the 
former  owner,  while  easements  once  established 
follow  the  property.  The  plaintiff  claimed  and 
proved  a  prescriptive  right  of  using  certain  land 
belonging  to  the  defendant's  mortgagor  for  a  part 
of  every  year  for  raising  rice  plants  to  be  afterwards 
transplanted  to  his  own  land.  Held,  that  the  right 
was  clearly  enjoyed  by  the  plaintiff  as  owner  of  some 
land  to  which  the  young  rice  plants  were  trans- 
planted, and  that  such  a  right,  so  attached  to 
plaintiff's  land,  was  not  a  license,  but  an  easement 
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of    the  nature  of  profits  d  prendre.   Sundrabai    v. 
Jayawant         .         .        I,  L.  R.  23  Bom.  397 


11. 


"Water- course — Riparian  oum- 


ers,  rights  of — Jurisdiction  of  mandatdar.  The 
law  as  to  riparian  owners  is  the  same  in  India  as 
in  England,  and  is  stated  in  illus.  [h)  of  s.  7  of 
the  Easements  Act  (V  of  1882).  Each  proprietor 
has  a  right  to  a  reasonable  use  of  the  water  as  it 
passes  his  land,  but,  in  the  absence  of  some  special 
custom,  he  has  no  right  to  dam  it  back,  or  eichaust 
it,  so  as  to  deprive  other  riparian  owners  of  like  use. 
What  would  constitute  an  unreasonable  diversion  of 
water  such  as  to  disturb  the  use  of  the  lower  riparian 
owners  is  a  question  of  fact  which  the  Legislature 
has  given  a  mamlatdar  jurisdiction  'to  decide. 
Narayan  Hari  Deval  v.  Keshav  Shivram  Deval 

I.  Ii.  R.  23  Bom.  506 


12. 


Tenant — Easement,  right   of — 


Whether  a  tenant  having  permanent  interest  on  the 
land  could  acquire  such  right  in  other  land  of  his 
lessor — Osat  taluqdar.  A  tenant  of  land,  even  if 
having  a  permanent  right  of  tenancy  on  the  land, 
cannot  acquire  an  easement  by  prescription  in 
other  land  of  his  lessor.  Udit  Singh  v.  Kashi  Ram, 
I.  L.  R.  14  All.  185,  and  Jeenab  Ali  v.  Allabuddin, 
1  C.  W.  N.  151  referred  to.  Nani  Chander 
Chakerbutty  v.  Baikanta  Nath  Biswas  (1902) 

I.  Ii.  R.  28  Calc.  363 

13. "Water — Easements  Act  (F    of 

1882),  ss.  7, 17 — Right  to  raise  crest  level  of  calingula 
of  tank — Submersion  of  lands  thereby — Right  of 
owner  of  such  lands  to  protect  them  from  submergence. 
The  defendants,  being  the  holders  of  land  situated 
below  a  tank,  had,  for  a  period  of  over  twenty 
years,  by  means  of  a  dam,  raised  the  calingula 
of  the  tank  higher  than  its  crest  level.  The  effect 
had  been  to  collect  an  increased  quantity  of  water 
in  the  tank,  and  from  time  to  time,  to  throw  it  back 
on  to  the  plaintiff's  lands,  which  were  situated 
above  the  tank.  The  plaintiffs'  lands  were  thus 
submerged.  On  a  suit  being  brought  by  plaintiffs 
against  the  defendants,  for  an  order  that  the  dam 
placed  by  defendants  on  the  calingula  should  be 
removed  so  that  water  should  be  stored  in  the  tank 
only  to  the  height  of  the  crest  level  of  the  calingula  : 
Held,  that  the  defendants  had  not  exceeded  the  right 
which  they  had  been  proved  to  have  acquired. 
Semble  :  That,  notwithstanding  that  right,  plaintiffs 
were  entitled  to  take  measm-es  to  save  their  lands 
from  being  submerged.  Narayana  Reddi  v. 
VenkataChariar(1900)    I.  Ii.  R.  24  Mad.  202 

14_ Right     to    cornice — Acquired 

by,  after  12  years'  enjoyment.  Where  a  man 
erects  a  building  overhanging  the  land  of  another, 
he  commits  a  trespass  for  which  an  action  will  lie 
agamst  him  and  he  will  by  prescription  acquire  a 
right  to  the  space  occupied  by  such  projection  and 
the  right  to  maintain  it  in  its  position.  A  cornice 
overhanging  a  neighbour's  land  cannot  be  removed 
by  such  neighbour,  if  it  has  been  in  existence 
for  more  than  12  years.  Mohanlal  Jechand  v. 
Amrahlal  Bechardas,  I.  L.  R.  3  Bom.  174,  referred 
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to  and  followed.       Rathinavelu     Mttdaliar    v. 
KoLANDAVELU  PiLLAi  (1906)  I.  Ii.  R.  29  Mod.  511 


15. 


Right  of  irrigation — Ease- 


villages 
brought 
revenue. 


ments  Act  ( V  of  1882),  s.  13 — Purchase  of  land  by 
Government   at  sale  for  arrears  of  revenue — Assess- 
ment  of   raiyats   in   occupation.     In  1846,  certain 
•forming     part    of     a    zamindari,     were 
to    sale    by    Government    for  arrears  of 
and  bought  by  Grovernment.     The  wet 
lands   in   these   villages   were   irrigated  by  a  tank 
in   another    village,    which    also    formed   part  of 
the  zamindari,  but  was  not  included  in  the  sale. 
The  zamindar  had  himself  occupied  the  wet  lands 
prior  to  the  sale,  and  continued  his  occupation 
thereafter,  as  a  raiyat  under  Government.     At  a 
date  prior  to  1866,  the  zamindar  sold  his  interest  in 
the  land,  and,  at  the  settlement  which  took  place 
in  that  year,  his  vendee  was  assessed  with  a  con- 
solidated wet  rate  on  it.     In  1869,  the  Head  Assist- 
ant Collector  directed  that  the  zamindar  should  be 
credited,  yearly,  with  the  difference  between  the 
consolidated  wet  rate  and  the  dry  rate.     In  doing 
this  he  acted  without  the  authority  of  Government. 
In    1894,  the  Board  of  Revenue  directed  that  no 
portion  of  the  assessment  should  be  credited  to  the 
zamindar,  who  now  sued  for  a  declaration  of  his 
right,  and   for  the  amount  since  collected.     Held, 
that  the  mdvaram  right  in  the  villages  passed,  by 
the  sale,  to  the  Government,  who  were  entitled  by 
easement,  to  have  the  lands  irrigated  from  the  then 
existing  source  of  irrigation,  and  to  levy  wet  assess- 
ment on  them.     Also,  that  the  action  of  the  Settle- 
ment Department  in  assessing  the  consolidated  wet 
rate  was  right,  and  that  plaintiff  was  not  entitled 
to  the  difference  between  the  wet  and  dry  assess- 
ment.    Held,  also,  that  the  action  of  the  Head 
Assistant  Collector  was  beyond    the    scope  of  his 
authority,  and  not  binding  on  the  Government,  who 
had  neither  authorized  nor  ratified  it.     Suranani 
VenkaTa  Papayya  Rau  v.  Secretary  of  State 
FOR  India  (1902)     .  .     I.  L.  R.  26  Mad.  51 


16. 


Easements  Act  ( V 


of  1882),  s.  13  (c) — Grant  of  village  as  inam — RigJU 
to  water  for  irrigation — Area  under  tjoet  cultivation 
ai  time  of  grant  subsequently  increased — Claim  by 
inamdar  for  proportionate  increase  of  water  for  irriga- 
tion. In  1859  a  village  with  land  comprising  339 
acres  was  granted  by  Government,  as  inam,  to 
plaintiff.  At  the  time  of  the  grant,  106'09 
acres  were  under  wet  cultivation,  the 
remainder  being  poramboke,  prior  minor  inams 
and  land  under  dry  cultivation.  The  area  of 
land  under  wet  cultivation  was  subsequently 
increased,  and  plaintiff  claimed  to  be  entitled 
to  water  for  the  irrigation  of  this  increased 
area  without  paying  assessment  thereon,  and,  in 
1870,  the  Collector  of  the  district  permitted  that 
increase.  Plaintiff  had  now  been  assessed  in  re- 
spect of  the  increased  area,  and  brought  this  suit 
for  a  declaration  of  his  right  and  for  a  refund  of 
the  money  paid  by  him  under  protest.  Held, 
that  plaintiff  was  entitled,  under  s.  13  (c)  of  the 
Easements  Act,  to  irrigate  106*09    acres,  and  no 
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more.  Also,  that  the  action  of  the  ClJollector  in 
1870  was  unauthorized  and  had  not  been  subse- 
quently ratified  by  Government,  and  was  not  bind- 
ing on  Government.  Chidambara  Rao  v.  Secre- 
tary OF  State  foe  India  (1902) 

I.  Ii.  R.  26  Mad.  66 

17.  — 

—  Use   of 


Customary    right 

water  and  water-course — Riparian  rights 
— Irrigation — Continuous  use — Interruption —  Un- 
reasonable rights — Nuisance.  An  easement  which  is 
not  a  customarj'^  right  need  not  be  reasonable.  An 
easement  may  be  established  of  the  right  to  cause 
river- water  to  flow  across  the  servient  tenement  on 
to  the  dominant  tenement  for  the  purpose  of  irriga- 
tion, by  means  of  embankments  erected  on  the 
dominant  tenement.  In  establishing  such  easement, 
it  is  immaterial  whether  the  exercise  of  the  right  is 
continuous,  provided  it  has  been  exercised  for  the 
statutory  period,  during  seasons  of  drought,  when  it 
could  be  taken  advantage  of.  Cooper  v.  Barbar, 
3  Taunt.  99  ;  WhaUey  v.  Lancashire  and  Yorkshire 
Railway  Company,  L.  R.  13  Q.  B.  D.  131  ;  and 
Rylands  v.  Fletcher,  3  H.  L.  330,  distinguished. 
mUins  V.  Verney,  L.  R.  13  Q.  B.  D.  304,  doubted. 
BuDHXT  Mandal  v.  Maliat  Mandal  (1903) 

I.  Ii.  R.  30  Calc  1077 


18. 


Ownership      of     soil — En- 


croachment by  protrusion  of  beams — Mandatory 
injunction.  Plaintiff's  beams  overhung  defendant's 
soil  and  defendant  erected  a  building,  which  over- 
hung those  beams.  A  question  having  arisen 
as  to  whether  the  beams  gave  the  plaintiff 
a  right  to  the  column  of  air  above  them  :  Held, 
that  the  defendant,  being  the  owner  of  the  soil, 
was  entitled  primd  facie  to  all  above  it  and  the 
diminution  in  his  rights  by  reason  of  the  beams  did 
not  extend  beyond  the  protrusion  of  the  beams 
themselves.  Ranchod  Shamji  v.  Abdulabhai 
Mithabhai  (1904)  .         .     I.  L.  R.  28  Bom.  428 

19. User  of  water — Modes  of  draw- 
ing water  ai  different  times — Land  in  occupation 
of  tenant.  The  user  for  20  years  of  the  water 
of  a  tank  drawn  for  irrigating  an  adjacent 
land,  gives  the  owner  of  the  land  a  right  of 
easement,  although  the  modes  of  drawing  the 
water  were  different  within  that  period,  and  the  ■ 
owner  of  the  land  has  a  right  to  sue,  even  if  fl 
the  land  be  in  the  occupation  of.  his  tenant. 
Hotlim  V.  Verney,  L.  R.  13  Q.  B.  5^-/,  distingui- 
shed. Krista  Das  Chowdry  v.  Joy  Narain 
Panja  (1904)  .         .         .     8  C.  W.  N.  158 

20.  Rain-water — Prescriptive  right 

for  passing  surplus  rain-water — Defined  channel.  In 
order  to  give  the  owner  of  land  a  prescriptive  right 
for  passing  the  surplus  rain-water  of  his  land  over 
another  person's  land,  it  must  be  proved  that  the 
water  passed  through  a  defined  channel  and  not 
in  various  directions  through  the  servient  tenement. 
Bidhu  Bhusan  Palit  v.  Beny  Madhub  Mazumdar 
(1904)  .         .  8  C.  W.  N.  244 

•  21.    Right  of    way — User    as    of 

right — Ontts — Limitation  Act  {XV  of    1877),  8.    26. 
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In  a  suit  to  establish  a  right  of  way,  the  pio- 
priety  of  the  English  rule  that  the  presumption 
from  user  should  be  that  it  is  as  of  right,  must 
depend  upon  the  circumstances  not  only  of  each 
particular  case,  but  also  of  each  particular  coun- 
try, regard  being  had  to  the  habits  of  the  people 
of  that  country.  It  would  not  be  right  to  draw 
here  the  same  inference  from  user  that  would 
be  proper  and  legitimate  in  a  case  arising  in 
England.  Under  s.  26  of  the  Limitation  Act  the 
onus  is  upon  the  plaintiff  to  prove  that  the  user 
was  as  of  right.     Khoda  Bux  v.  Shaikh  Tazaddin 

(1904) 8  C.  W.  N.  359 

22.  Right  of  pasturage — Limit- 
ation Act  {XV  of  1877) — Right  of  pasturage  over 
landlord's  lands,  claimed  by  tenant — Enjoyment  from 
time  immemorial  proved — Presumption  of  legal  origin 
— Right  not  in  gross — Landlord's  right  to  cultivate 
and  improve  lands  not  affected — Application  of 
doctrines  of  English  law  in  India — Cultivators — 
Indigo  concern — Zamindars — Waste  lands — Decree, 
form  of.  The  plaintiffs,  resident  cultivators  of 
villages  belonging  to  the  defendants,  the  pro- 
prietors of  an  indigo  concern,  claimed  a  right  of 
free  pasturage  over  the  waste  lands  of  the 
villages,  and  the  Subordinate  Judge  made  a 
decree  in  accordance  with  the  finding  of  the  two 
lower  Courts  that  the  plaintiffs  had  enjoyed  the 
right  without  interruption  from  time  immemorial. 
The  High  Court,  in  second  appeal,  differing  as  to 
the  nature  of  the  right  and  the  character  in  which 
it  was  claimed,  set  aside  the  decree  and  made  an 
order  of  remand  for  the  case  to  be  decided  in  ac- 
cordance with  their  remarks.  On  appeal  the  Judi- 
cial Committee  discharged  the  order  of  remand  as 
unnecessary,  and  restored  the  decree  of  the  Sub- 
ordinate Judge  with  the  addition  of  a  clause  that 
the  decree  should  not  prevent  the  defendants  or 
their  successors  in  title  from  cultivating  or  exe- 
cuting improvements  upon  their  waste  lands,  so 
long  as  sufficient  pasturage  was  left  for  the  plaintiffs. 
Held  (agreeing  with  the  judgment  of  the  High 
Court),  that  the  right  claimed  was  not  a  right  in 
gross.  Bhola  Nath  Nundi  v.  Midnapore  Zamin- 
DARi  Co.  (1904)       .         .     I.  L.  R,  31  Calc.  503 

s.e.  8  C.  W.  N.  425 
L.  R.  31 1.  A.  75 
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24. 


Right  of  privacy — Defend- 


23. 


Light  and  air — Obstruction — 


Injunction — Test  of  actionable  obstruction — Nuisance. 
To  constitute  an  actionable  obstruction  of  ancient 
lights  and  unrestricted  flow  of  air,  it  is  not  enough 
that  the  light  is  less  than  before  and  the  plaintiff 
enjoys  less  flow  of  air.  The  test  is  whether  the 
obstruction  complained  of  is  a  nuisance.  An 
injunction  was  granted,  where  it  was  found  that 
a  wall  built  by  the  defendant  on  his  own  land 
would,  having  regard  to  its  proximity  to  plaintiffs' 
godown,  cause  such  substantial  privation  of  light 
and  impede  the  flow  of  air  to  such  an  extent  as 
would  prevent  the  plaintiffs  from  carrying  on  there- 
in their  jute-business  as  beneficially  as  before.  Colls 
V.  Home  and  Colonial  Stores  [1904]  A.  C.  179, 
followed.  Anderson  v.  Habdut  Roy  Chamaeia 
(1905)        |.         .         .         .        9  C.  W.  N.  543 
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ant  not  allowed  to  give  himself  increased  faci- 
lities for  overlooking  plaintiff^s  zenana.  Held, 
that  the  fact  that  the  plaintiffs'  zenana  house 
might  be  to  some  extent  overlooked  by  persons 
standing  on  the  roof  of  the  defendants'  house 
was  no  justification  for  the  defendants  opening 
fresh  doors  or  windows  in  the  wall  of  their  upper 
storey  looking  towards  the  plaintiffs'  house, 
whereby  the  plaintiffs'  house  might  be  over- 
looked without  the  person  inspecting  it  being 
visible  to  the  occupants  of  that  house.  Gokal 
Prasad  v.  Radho,  I.  L.  R.  10  All.  358,  referred 
to.     Abdul  Rahman  v.   Bhagwan   Das  (1907) 

I.  L.  R.  29  AU.  582 


25. 


Right      to      unobstructed 


view  of  shop.  Held,  that  no  action  will  lie 
for  the  removal  of  erections  in  front  of  a  shop 
merely  on  the  ground  that  such  erections  obstruct 
the  view  which  passers-by  formerly  had  of  the 
shop.  Smith  v.  Owen,  35  L.  J.  Ch.  317,  and  Butt 
V.  Imperial  Gas  Company,  L.  R.  2  Ch.  158, 
followed.     Gopi  Nath  v.  Munno  (1906) 

I.  L.  R.  29  AU.  22 

26.  Permanent  right  of  occu- 
pation as  tenant — Tenant — Easements  Act  (7 
of  1882),  s.  60 — Landlord  and  tenant — Occu- 
pation of  building  site  in  abadi — Erection  of  per- 
manent building — Suit  for  ejectment.  The  de- 
fendants were  found  on  the  evidence  to  be 
tenants-at-will  of  the  plaintiff  of  land  in  the  abadi, 
the  land  having  been  allotted  to  their  ancestors 
on  condition  of  their  rendering  service  as  patwaris. 
The  defendants  had  ceased  to  perform  the  duties 
of  patwaris,  but  still  occupied  the  land,  and 
had  built  houses  thereon  of  a  permanent  charac- 
ter. Held,  on  suit  by  the  zamindar  to  eject  the 
defendants,  who  had  denied  the  zamindar 's  title, 
that  the  principles  laid  down  in  Beni  Ram  v. 
Kundan  Lai,  I.  L.  R.  21  All.  496,  applied,  and 
that  there  was  no  such  conduct  on  the  part  of 
the  zamindar  as  would  justify  the  inference  that 
she  had  contracted  that  the  right  of  tenancy  under 
which  the  defendants  originally  obtained  possession 
of  the  land  should  be  changed  into  a  permanent 
right  of  occupation ;  neither  could  the  defendants 
pray  in  aid  s.  60  of  the  Indian  Easements  Act,  18S2. 
Held,  also,  that  the  acquisition  pending  the  suit 
by  one  of  the  defendants  of  a  share  in  the  village 
in  which  the  land  in  suit  was  situate,  did  not  give 
the  defendants  any  title  to  retain  possession  of  the 
site  in  the  abadi  from  which  the  plaintiff  was  suing 
to   elect  them.     Budh  Singh  v.    Parbati  (1907) 

^  I.  Ii.  R.  29  AU.  652 

27.  Ancient     lights,     obstruc- 
tion *     to — Infringement — Nuisance — A  cquiescence 

Decree      for     damages — Mandatory      injunction. 

An  obstruction  to  light  and  air  must  amount 
to  a  nuisance,  to  be  an  actionable  infringement. 
Where  the  whole  of  the  direct  light,  which 
formerly  came  to  the  plaintiff's  building,  was 
taken  away  by  the  defendant's  new  building, 
it  is  no  defence  that  the  amount  of  the  reflected 

5t2 


(     3521     ) 


DIGEST  OF  CASES. 


(     3622    ) 


EASEMENT— concici. 

light,  which  now  comes  to  the  plaintiffs'  premises, 
is  sufficient  for  the  ordinary  user  thereof.  ^Vhe^e 
there  has  been  such  a  substantial  dimunition 
of  light  as  to  amount  to  a  nuisance,  evidence 
that  the  plaintiff's  office  has  more  light  left  than 
many  other  offices  in  Calcutta  or  that  the  light 
coming  to  the  plaintiff's  premises  is  sufficint  for 
business  purposes,  or  that  the  plaintiff  could  by 
making  internal  alterations  improve  the  light 
coming  thereto,  is  not  relevant.  Colls  v.  Home 
and  Colonial  Stores,  Limited,  [1904]  A.  C.  179, 
followed.  Inasmuch  as  the  plaintiff  was  shown  the 
plans  of  the  proposed  new  building  in  May  1907 
and  no  proceedings  were  instituted,  until  the  27th 
September  1907,  when  the  defendant's  building  had 
reached  a  height  of  30  ft.,  and  as  on  that  date  per- 
mission was  given  to  the  defendant  to  go  on  building 
at  his  own  risk,  and  the  defendant  had  nearly  com- 
pleted his  building  at  a  very  large  cost  by  the  date 
of  hearing  of  this  suit  in  January  1908  when  the 
building  had  reached  a  height  of  70  ft.,  and  as  the 
plaintiff's  building  was  a  small  old-fashioned  house, 
which,  in  the  ordinary  course,  would  in  a  few  years 
be  pulled  down  and  rebuilt.  Held,  that  the  proper 
remedy  would  be  a  decree  for  damages  and  not  a 
mandatory  injunction  to  demolish  the  defendant's 
new  building.  Anath  Nath  Deb  v.  Galstaun 
(1908)  .         .         .     I.  Ii.  R.  35  Calc.  661 

28.  Ancient  lights — 

restrain   defendant   from    interfering 
Quia   timet    action^   necessary 


Injunction   to 
with  ancient    lights 

ingredients  for.  There  are  at  least  two  necessary 
ingredients  for  a  quia  timet  action.  There  must, 
if  no  actual  damage  is  proved,  be  proof  of  imminent 
danger  and  there  must  also  be  proof  that  the  ap- 
prehended damage  will,  if  it  comes,  be  very  sub- 
stantial. Fletcher  v.  Bealey  L.  R.  28  Ch.  D.  688, 
followed.     Gangabai  v.  Purshotam  (1007) 

I.  Ii.  R.  32  Bom.  146 


29. 


Release  of  easement — Non- 


user — Extinguishmeni — Transfer — Dominant  and  ser- 
vient oumer — Alienation — Civil  Procedure  Code  (Act 
XIV  of  1882),  s.  276.  An  easement  can  be  ex- 
tinguished by  the  dominant  owner  releasing  it  ex- 
pressly or  impliedly  to  the  servient  o^vner,  and  if 
expressl}'  released,  it  would  amount  to  an  alienation. 
The  transfer  of  an  easement  is  an  alienation  within 
the  meaning  of  s.  270  of  the  Code.  Mere  non-user 
is  not  an  implied  release  of  an  easement.     Kristo- 

DHONE  MiTTER  V.  NaNDARANI  DaSSEE  (1908) 

I.  L.  R.  35  Calc.  889 
B.C.  12  C.  W.  N.  969 


SO. 


Musical  festival.    No 


ease- 
musi- 


ment  to  hold  something  in  the  nature  of  a 
cal  festival  on  a  plot  of  ground  can  properly  exist. 
MoHiNi  Mohan  Adhikary  v.  Kashinath  Roy 
Chowdhry  (1909)        .       I.  L.  R.  36  Calc.  615 

EASEMENTS  ACT  (V  OF  1882). 

See  Easement. 

See  Prescription — Easements. 


EASEMENTS  ACT  (V  OF  1882)- 
S.4. 


:ontd. 


See  Custom 


I.  L.  R.  16  AU.  178 
I.  Ij.  R.  17  All.  87 


1. 


Right  to  discharge   ■water- 


Tran^fer  of  Property  Act  {IV  of  1882),  s.  54— Docu- 
ment creating  an  easement — Registraiion — Transfer 
of  oumership — Right  to  discharge  uxiter.  Held,  that 
an  agreement  by  which  the  o^vner  of  a  house  under- 
took to  permit  the  owner  of  an  adjoining  house^ 
when  he  built  a  second  storey,  which  was  in  con- 
templation to  discharge  rain  water  and  also  water 
used  for  daily  household  purposes  on  to  the  pre- 
mises of  the  former,  was  a  grant  of  an  easement 
within  the  meaning  of  s.  4  of  the  Easement  Act, 
1882,  and  did  not  require  registration,  not  being 
a  transfer  of  ownership  as  contemplated  by  s.. 
54  of  the  Transfer  of  Piroperty  Act,  1882.  Krishna 
V.  Rayappa  Shanbhaga,  4  Mad.  H.  C.  Rep.  98, 
referred  to.  Bhaowan  Sahai  v.  Narsingh  Sahat 
(1909)      .         .         .         .     I.  Ii.  R.  31  AU.  612 


2. 


Right    of    privacy — Suit    by 


occupier  of  house.  Not  only  the  owner,  but  the 
lessee  or  other  person  in  lawful  possession  of 
premises  may  maintain  an  action  if  his  right  of 
privacy  is  interfered  with.  Oohal  Prasad  v.  Radho, 
I.  L.  R.  10  AU.  358,  referred  to.  Kitndan  v. 
BiDHi  Chand  (1906)         .        I.  Ii.  R.  29  All.  64. 


3. 


Right  to  take  water — Rigid 


to  take  water  through  another^s  land  when  sold  by 
Oovernment.  A  right  to  take  water  through  another 
person's  land,  whenever  Government  should  sell 
such  water  is  a  right  of  easement  within  s.  4  of  the 
Easement  "Act.  It  will  make  no  difference  that 
water  was  not  taken  for  several  years,  because 
Government  refused  to  sell  or  because  there  was  no 
water  in  the  source  of  irrigation.  Tiruvenkata- 
CHAB  V.  Desikachar  (1908)  1.  L.  R.  31  Mad,  682 

88.  6,  7  and  17. 


See  Right  op  Way   I.  L.  R.  15  All.  27(> 

See  Right  to  use  of  Water. 

I.  Ii.  R.  11  Mad.  16 

8.  7,  ills,  (a)  and  (i) — Right  of  pro- 
prietor on  higher  hvel  under  s.  7,  ill.  (t),  net 
an  easement  and  does  not  interfere  with  the  right  of 
lower  proprietor  to  build  on  his  own  land  under 
8.  7,  ill.  (a) — District  Municipalities  Art  {Madras 
Act  IV  of  1884),  ss.  4B  (i),  (6),  4  B  (3),  (6),  21,  261 
— Supersc^non  of  a  municipal  body  under  s.  4-B 
{1)  (6)  only  a  suspennon — No  notice  under  s.  26T 
required  when  the  suit  is  only  for  injunction. 
The  "  supersession  "  of  a  Municipal  Council  under 
8.  4-B  (I)  (&)  of  Madras  Act  IV  of  1884  is  only  a 
suspension  of  such  body  for  a  limited  period  and 
such  supersesMon  is  different  from  and  has  not  the 
effect  of  a  dissolution  under  s.  4-B  {1)  (a).  The 
"  reconstitution  "  of  such  a  Council  under  s.  4-R 
{3)  (b)  is  the  revival  of  the  old  corporation  and  not 
the  creation  of  a  fresh  one,  and  all  the  rights  and 
liabilities  of  the  superseded  Council  will  devolve  oa 
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EASEMENTS  ACT  (V  OF  1882)— contd. 

s.  7 — concld, 

the  Council  so  reconstituted  as  its  rightful  successor. 
The  notice  required  by  s.  261  of  the  District  Muni- 
cipalities Act  is  not  necessary  when  the  suit  is  for 
an  injunction.  The  light  of  the  owner  of  higher 
land  under  s.  7,  illustration  (i),  of  the  Easements 
Act,  i.e.,  that  the  water  naturally  rising  in,  or 
falling  on,  such  land,  shall  be  allowed  by  the  owner 
of  adjacent  lower  land  to  run  naturally  thereto 
is  not  a  right  in  the  nature  of  an  easement  and  is 
subject  to  the  right  of  the  owner  of  such  lower  land 
to  build  thereon  under  s.  7,  illustration  (a),  of  the 
Act.  The  owner  of  the  lower  land  cannot  complain 
of  the  iJassage  of  such  water  as  an  injury,  but  he  if? 
not  bound  to  keep  open  such  way  and  may  obstruct 
it  by  suitable  erections  on  his  land.  Smith  v. 
Kenrick,  7  C.  B.  515,  referred  to.  Bylands  v. 
Fletcher,  L.  E.  3  H.  L.  338,  referred  to.     Maha- 

MAHOPADYAYA  RaNGACHARIAR      V.      MUNICIPAL 

Council  of  Kumbakonam  (190G) 

I.  L.  R.  29  Mad.  539 

s.  7  (2)  (a)  and  s.  7,  ill.  {h).    , 

See  "  Water"  .  I.  L.  R.  32  Mad.  141 

s.  7,    ill.  (J) — Riparian   owner — 

Stream — Usufruct — Right  to  use  and  consume 
water  without  material  injury  to  other  like  owners. 
With  respect  to  riparian  owners  the  law  is  that 
each  such  owner  has  a  right  to  the  usufruct  of  the 
strearn,  which  passes  through  his  land.  The 
right  is  not  an  absolute  and  exclusive  right  to  the 
flow  of  the  water  in  its  natural  state,  but  to  the 
flow  of  the  water  and  the  enjoyment  of  it  subject  to 
the  similar  rights  of  all  the  proprietors  of  the  banks 
on  each  side  to  the  reasonable  enjoyment  of  the 
same  gift  of  Providence,  Ernbrey  v.  Owen,  6 
Exch.  353,  followed.  S.  7,  illustration  (J),  of  the 
Easements  Act  (V  of  1882)  shows  that  a  riparian 
owner  has  the  right  to  use  and  consume  water  for 
irrigating  the  land  abutting  on  a  natural  stream, 
provided  that  he  does  not  thereby  cause  material 
injury  to  other  like  owners.  Dinkar  v.  Narayan 
(1905)    ....    I.  L.  R.  29  Bom.  357 

ss.  7  and  17. 

See  Easement  .     I.  L.  R.  24  Mad.  202 

s.  13. 


See  Easement  I.  L.  R.  26  Mad.  51,  66 
s.  13,  els.  (e),  (f)— Easement  of  ne- 


cessity— No  easement  on  the  ground  of  convenience, 
when  there  is  other  means  of  access — Evidence  Act 
(I  of  1872),  s.  92 — Oral  contemporaneous  agreement 
cannot  he  set  up  to  add  to  a  written  contract. 
Held,  that  if  A  has  a  means  of  access  to  his  pro- 
perty without  going  over  5's  land,  A  cannot  claim 
a  right  of  way  over  B*a  land  on  the  ground  that 
it  is  the  most  convenient  means  of  access.  The 
law  under  s.  13,  cl.  (e)  of  the  Easements  Act  is 
the  same  as  the  law  in  England.  Wutzler  v.  Sharpe, 
I.    L.  B.  15   AU.   270,    281,    followed.      Esubai 


EASEMENTS  ACT  (V  OF  1882)— confi. 
— s.  13 — concld. 


V.  Damodar  Ishvardas,  I.  L.  R.  16  Bom.  552, 
559,  not  followed.  The  Municipality  of  the  City 
of  Poona  V.  Vaman  Rajaram  Oholap,  I.  L.  R. 
19  Bom.  797,  not  followed.  To  sustain  a  claim 
under  s.  13,  cl.  (/)  of  the  Easements  Act,  the 
easement  claimed  must  be  apparent  and  conti- 
nuous. A  contract  in  writing  cannot  be  added  to 
by  a  contemporaneous  oral  agreement.  Krishna- 
marazu  v.  Marraju  (1905). 

I.  L.  R.  28  Mad.'495 

-^ss.  15,  !28  (c)— Light  and   air— 


Prescriptive  right  to  light  and  air — Infringement  of 
right — Actual  damage.  Where  a  plaintiff  is  claim- 
ing relief  upon  the  ground  that  his  prescriptive 
right  to  the  passage  of  light  and  air  to  a  cer- 
tain window  has  been  interfered  with,  it  is  enough 
to  show  that  the  right  has  in  fact  been  interfered 
with.  The  plaintiff  is  not  obliged  to  go  further 
and  show  that  he  has  suffered  actual  damage 
thereby.  Colls  v.  Home  and  Colonial  Stores,  Ld., 
[1904]  A.  C.  179,  and  Kine  v.  Jolly,  [1905]  1 
Ch.  480,  not  applied.  Nandkishor  Balgovan  v. 
Bhagubhai  Pranvalabhdas,  I.  L.  R.  8  Bom.  95, 
referred  to.     Kunni  Lal  v.  Kundan  Bibi  (1907) 

I.  L.  R.  29  All.  571 

s.  18. 

See  Custom     .  I.  L.  R.  16  All.  178 

I.  L.  R.  17  AU.  87 

s.  23. 

See      Prescription — Easements — Light 
AND  Air      .       I.  L.  R.  26  Bom.  374 

s.  28,  cl.  (c) — Physical  comfort — 

Disturbance  of  easements — Meaning  of  disturbance 
— Injunction  to  prevent  disturbance — LigM  and 
Air — Substantial  damage.  The  Indian  Easements 
Act  is  not  merely  prescriptive ;  it  defines  the  law 
relating  to  easements  and  thus  differs  from  the 
English  Act  in  its  ambit.  S.  28,  clause  (c)  of  the 
Act  provides  that  the  extent  of  a  prescriptive  right  to 
the  passage  of  light  and  air  to  a  certain  window, 
door  or  other  opening  is  that  quantity  of  light  or 
air  which  has  been  accustomed  to  enter  that  open- 
ing during  the  whole  of  the  prescriptive  period  irres- 
pective of  the  purpose  for  which  it  has  been  used. 
Per  Curiam — "  In  any  case  I  see  no  reason  for 
withholding  from  '  disturbance  '  its  legal  sense  of  an 
illegal  obstruction,  and,  for  the  purpose  of  Chapter 
IV,  that  only  can  (in  my  opinion)  bean  illegal 
obstruction,  for  which,  if  done,  a  suit  would  lie. 
Therefore,  I  hold  that  for  an  injunction  there  must 
be  a  threat  of  something  more  than  mere  obs- 
truction and  so  the  plaintiff's  first  contention 
fails. ' '  To  establish  that  the  plaintiffs  have  suffered 
substantial  damage  to  their  rights  to  light  and  air 
they  must  show  material  diminution  in  the  value 
of  their  heritage  or  material  interference  with  their 
physical  comfort.  The  expression  "physical 
comfort "  does  not  admit  of  precise  definition, 
but    it  is  sufficiently  exact    when  applied  as  a 
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EASEMENTS  ACT  (V  OP  1882)— concW. 
s.  28 — coThcld. 


test  to  a  given  state  of  things  to  allow  the 
ordinary  reasonable  man  to  arrive  at  a  practical 
determination.  A  man's  physical  comfort  in 
relation  to  the  access  of  light  and  air  to  his  house 
at  any  particular  time  depends  upon  the  con- 
ditions then  actually  obtaining,  regardless  of  how 
these  conditions  came  into  being  or  when  they  may 
cease,  it  is  a  present  fact  uninfluenced  by  past  his- 
tory or  future  fate.  Therefore,  for  the  purpose  of 
applying  the  test  of  the  plaintiff's  phj'sical  comfort, 
we  must  look  at  the  state  of  their  property  as  it  is 
not  as  it  was,  or  as  it  may  be.  Fkamji  Shapfrji  v. 
Framji  Edulji  (1905)      .    I.  L.  R.  30  Bom.  319 


—  ss.  52,  56. 

See  License 

—  s.  60. 


I.  L.  R.  16  Mad.  280 
I.  L.  R.  23  Bom.  397 


See  Easement    .      I.  L.  R.  29  All.  652 
See  Landlord  and  Tenant. 

I.  L.  R.  29  All.  133 

1.  s.  60  (b)— Thatched  house— 
License — Revocation — Work  of  permanent  character. 
A  kachcha  thatched  house  may  be  "a  work  of  a 
permanent  character  "  within  the  meaning  of  s.  60 
(6)  of  the  Indian  Easements  Act,  1882,  although 
the  thatch  of  the  house  is  renewed  from  time  to 
time.  Winter  v.  Brokwell,  8  East  308,  referred 
to.     Nasir-ul-Zaman  Khan  v.  Aznr-ULLAH  (1906) 

.     k^a    lI.  L.  R.  28  All.  741 

2.  Transfer  of  non-transfer- 
able holding— Ejectment — AhandonmeiU — Sale. 
Ghose,  C.  J. — Where  a  tenant  of  a  non-trans- 
ferable holding  sold  his  holding  :  Held,  in  a  suit 
by  the  landlord  for  recovery  of  possession  from 
the  transferee,  that  if  the  transaction  of  sale  was 
not  meant  to  be  an  operative  one,  the  title  to  the 
property  still  continued  with  the  tenant.  That 
the  true  question  was  whether  there  was  an  abso- 
lute ^abandonment  of  the  holding  by  the  tenant 
such  as  would  entitle  the  landlord  to  treat  the 
purchaser  as  a  trespasser.  If  the  defendant  was 
holding  possession  on  behalf  of  the  tenant  he  could 
not  be  evicted.  Mathur  Mandal  v.  Ganoa 
Charan  Gope  Ghose  (1906) 

I.  L.  R.  33  Calc.  1219 
S.C.  10  C.  W.  N.  1033 


ss.  60,  61. 


See  Waste  Land 


I.  L.  R.  8  All.  69 


EAST  IinJIA  COMPAJSY. 

See  Secretary  of  State. 

I.  Ij.  R.  28  Bom.  314 


service  under — 

See  Domicile       .     I.  L.  R.  4  Calc.  106 

ECCLESIASTICAL  TRUST. 

Right   of    officiating    priest    to 


church    property— i?{gr^   of  yermaneni   incum 


ECCLESIASTICAL  TRUST— conc^i. 

bent.  A  person  temporarily  officiating  as  priest  has 
no  right  or  title  to  the  property  of  the  church  in 
which  he  officiates.  The  permanent  incumbent, 
and  that  portion  of  the  community  which  remains 
attached  to  his  ministrations,  might  perhaps  claim 
the  restoration  of  a  portion  of  the  property  shared 
by  trustees.     Fernandez  v.  Fernandez. 

2  Ind.  Jur.  O.  S.  12 

EDUCATION,  EXPENSES  OF— 

See  Hindu  Law — Joint  Family — Na- 
ture OF,  AND  Interest  in.  Property — 
Acquired  Property. 

I.  L.  R.  1  Mad.  25 

6  Bom.  A.  C.  54 

2  Mad.  56 

I.  L.  R.  6  Bom.  225 

I.  L.  R.  4  Mad.  330 

EJECTMENT. 

See  Agra  Tenancy  Act  (II  of  1901),  ss. 
66,  57,  80     .     .     I.  L.  R.  28  All  610 

See  Bengal  Tenancy  Act,  s.  50. 

10  C.  W.  N.  930 
See  Bengal  Tenancy  Act,  s.  85. 

13  C.  W.  N.  183 
See  Bengal  Tenancy  Act,  s.  171. 

13  C.  W.  N.  97 

See  Central  Provinces  Tenancy     Act 

(XI  of  1898)     .  L  L.  R.  35  Calc.  470 

-Sse  Civil  Procedure  Code,  1882,  s.  463. 
I.  L.  R.  33  Calc.  1094 

8^  Ejectment,  Suit  for. 

See  Forfeiture  .  I.  L.  R.  35  Calc.  807 

See  Hindu  Law       .       10  C.  W.  N.  765 

See  Landlord  and  Tenant. 

I.  L.  R.  33  Calc.  339,  459,  531 

10  C.  W  N.  719 

I.  L.  R.  36  Calc.  927 

13  C.  W.  N.  146,  635,  949 

See  Landlord  and  Tenant — 

Nature  of  Tenancy   5  C.  W.  N.  846 

See  Landlord  and  Tenant  Act  (MI    of 
1869,  B.  C),  s.  62     13  C.  W.  N.  1060 

See  Lease,  construction  of. 

11  C.  W.  N.  809 

See  Limitation  Act,  1877,  Sch.  II,    AlJr. 
144 — Adverse  Possession. 

I.  L.  R.  26  Bom.  442 

See  ]!ilADRAS  Rent  Recovery  Act,  s.  10. 
I.  L.  R.  25  Mad.  613 
See  Mortgage — Construction. 

li.  R.  30  I.  A.  54 

See  Occupancy  holding. 

13  C.  W.  N.  220 

See  Registration  I.  L.  R.  33  Calc.  502 

See  Revenue  Sale  Law,  s.  54. 

13  O.  W.  N.  407 
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EJECTMENT— conc?rf. 

See    Transfer 
Holding 

order  for — 


OF     Non-transferable 
10  C.  W.  M".  1033 


1. 


See  Insolvency  .  I.  L.  R.  36  Cale.  489 
Estoppel— Z>i5pM^e  between  rival 


vendees— Evidence  Act  (I  of  1872),  ss.  115,  116, 
117.  A,  who  had  purchased  from  X,  brought  a 
suit  against  B  for  ejectment,  alleging  that  B  was 
in  wrongful  possession  of  his  land.  A  admitted 
that  X  had  sold  the  same  property  previously 
to  B,  but  contended  that  B  as  the  mukhtear  of 
X  had  obtained  possession  fraudulently  and  by 
undue  influence.  B  alleged  that  he  purchased 
the  property  from  X  previously  ignorant  of  the 
fact  that  she  had  no  title,  and  that  in  reality  P 
was  the  true  owner.  Subsequently  B  purchased 
from  P.  A  contended  that,  even  if  X  had  no 
title,  B,  by  reason  of  having  obtained  possession 
from  X,  was  estopped  from  alleging  that  A  had  no 
title.  Held,  that  X  having  no  title,  the  convey- 
ance to  A  was  invalid,  and  the  rule  of  estoppel 
only  existed  as  long  as  the  grantee  claimed  under 
the  title  of  the  grantor.     Dalton  v.  Fitzgerald,  [1897] 

1  Ch.  440,  s.  c.  on  appeal  [1897]  2  Ch.  86,  distin- 
guished. Payne  v.  Jones,  18  Eq.  320,  referred  to. 
WoODROFFE,  J. — X  had  no  title,  and  therefore  B 
was  not  estopped  from  raising  that  defence.  Dalton 
V.  Fitzgerald,  [1897]  1  Ch.  440,  s.  c.  on  appeal  [1897] 

2  Ch.  86,  distinguished.  Clarke  v.  Adie,  2  App. 
Cas.  423,  Osterhaut  v.  Shoemaker,  4  Barb.  180, 
Averall  v.  Wilson,  3  Hill  513,  and  Payne  v.  Jones, 
18  Eq.  320,  referred  to.  It  is  not  suflteient  for  B 
to  establish  that  the  sale  to  A  was  voidable  at  the 
option  of  the  vendor  :  he  must  show  that  it  was 
absolutely  void.  Lola  Achal  v.  Raja  Kazim,  L.  R. 
32  I.  A.  103,  referred  to.  Ritp  Chand  Ghosh  v. 
Sarveswar  Chandra  Chandra  (1906) 

I.  li.  R.  33  Cale.  915 
B.C.  10  C.  W.  N.  747 

2.  Immoral  transactions — Con- 
tract Act  {IX  of  1872),  s.  23.  If  a  plaintijef  cannot 
make  out  his  case,  except  through  an  immoral 
transaction,  to  which  he  was  a  party,  he  must  fail. 
Fivaz  V.  Nicholls,  2  C.  B.  501,  followed.  Bani 
MuNCHARAM  V.  Regina  Stanger  (1907) 

I.  li.  R.  32  Bom.  581 

EJECTMENT,  SUIT  FOR. 

See  Acquiescence      .        7  B.  L.  R.  152 

10  B.  L.  R.  Ap.  5 

I.  L.  R.  25  Cale.  896 

I.  L.  R.  21  All.  496  :  L.  R.  26  I.  A.  58 

I.  L.  R.  27  Cale.  570  :  4  C.  W.  N.  210 

I.  L.  R.  14A11.   362 

See  Bengal  Rent  Act,  1869,  s.  52. 

See  Bengal  Tenancy  Act,  s.  155. 

I.  L.  R.  30  Cale.  1063 

See  Chaukidari  Chakran  Lands. 

I.  L.  R.  31  Cale.  703 


EJECTMENT,  SUIT  FOB.— contd. 
See  CoMPEOMiSB — 

Construction,  etc.,  of  Deeds     of 
Compromise      .     7  C.  W.  N.  158 

Compromise  op  Suits  under    Civil 
Procedure  Code    7  C.  W.  N.  90 

See  Co-sharers — Suits   by    Co-sharers 

WITH  respect  to    THE   JoiNT    PROPERTY 

— Ejectment.  • 

See  Decree — CoNSTRgcf  ion  of  Decree — 
Ejectment. 

See  Decree — Form  of  Decree — Eject- 
ment. 

See  Ejectment. 

See  Jurisdiction  of  Civil  Court— Rent 
and  Revenue  Suits — North- Western 
Provinces     .      I.  L.  R.  23  All.  360 

See  Landlord  andJTenant. 

9  C.  W.  N.  141,  379,  460 

I.  Ii.  R.  32  Cale.  41,  51 

I.  L.  R.  34  Cale.  902  :  L.  R.  34  I.  A.  160 

See  Landlord  and  Tenant. 

Ejectment  .     I.  L.  R.  32  Cale.  51 

Forfeiture — Denial  of  Title. 

I.  L.  R.  28  Cale.  135 
6  C.  W.  N.  575 
Nature  of  Tenancy. 

I.  L.  R.  28  Cale.  738 

Transfer  by  Tenant. 

6  C.  W.  N.  916 

See    Lease      .      I.  L.  R.  32  Cale.  648 

See  Onus  of  Proof — Landlord  and 
Tenant       .         .        7  C.  W.  N.  734 

See  Parties — Parties  to  Suits — Benami- 

DAR      .        I.  Ii.  R.  25  Cale.  98,  874 

3  C.  W.  N.  12,  20 

I.  Ii.  R.  18  AU.  69 

See  Parties — Parties  to  Suits — Eject- 
ment, suits  for. 

I.  L.  R.  21  Bom.  329 
I.  L.  R.  20  Mad.  375 

See  Presidency  Small  Cause  Cofkts 
Act      .         .     I.  L.  R.  31  Bom.  259 

See  Res  Judicata — Competent  Court-t- 
Revenue  Courts. 

I.  L.  R.  30  Cale.  339 

See  Sale  for  Arrears  of  Revenue. 

I.  L.  R.  31  Cale.  725 

See  Small  Cause  Court,  Presidency 
Towns — Jurisdiction — Recovery  op 
Immoveable  Property. 

I.  Ii.  R.  5  Bom.  295 

I.  Ii.  R.  10  Bom.  30 

I.  L.  R.  17  Mad.  216 

fi'ee  Trusts       .         .        8  C.  W.  N.  91^ 

,  notice — 

See  Rules  made  under  Acts — Bengal 
Tenancy  Act  .  I.  L.  R.  28  Cale.  590 


I 
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DIGEST  OF  CASES. 


(     3530     ) 


EJECTMENT,  SUIT  'FOB,—contd. 

1, Title,  proof  of — Necessity     for 

plaintiff  to  prove  superior  title.  In  a  suit  for  eject- 
ment the  plaintiff  must  make  out  a  title  superior  to 
that  of  the  defendant  before  he  can  obtain  a  decree. 
MoHESH  Chtjnder  Lahoory  v.  Sumbhoo  Chun- 
deb  Roy  Chowdhry     .         .  2  Hay  303 


2. 


—  Necessity  for  plaint- 
a    case  of   ejectment 


iff  to  prove  superior  title.     In 

(even  though  the  dispute  be  merely  as  to  which 
of  the  two  parties  the  land  belongs)  the  plaintiff 
must  succeed  by  the  strength  of  his  title  only,  and 
not  by  the  weakness  of  the  defence.  Sutto  Surn 
Ghosal  v.  Dhone  Kristno  Sircar  ,     1  W.  R.  88 

Chunder  Monee  Chowdhrain  v.  Raj  Kishore 
Sha^a 5  W.  R.  246 

See  Bhoobun  Mohun  Mundlb  v.  Rash  Beharee 
Pal 15W.  R.  84 

Sham  Narain  v.  Court  of  Wards. 

20  W.  R.  107 


3. 


Necessity  for  plaint- 


iff to  prove  superior  title.  It  is  essential  that 
a  claimant,  seeking  to  oust  a  party  in  possession 
of  an  estate,  should  establish  his  own  right  to  the 
estate,  and  not  rely  upon  the  failure  of  the  title  im- 
peached. A  decree  of  the  Sudder  Court  held  that, 
although  the  title  set  up  by  the  plaintiff  was  wholly 
bad,  yet  that  a  party  defendant  with  whom  the 
plaintifiF  had,  by  a  deed  of  compromise,  agreed  to 
divide  the  estate,  had  shown  his  title,  and  on  that 
ground  decreed  possession  against  the  other  defend- 
ant. Such  decree  reversed  by  the  Privy  CouncU 
on  appeal,  as  the  effect  of  the  decree  would  be  (i)  to 
defeat  the  defendant's  possessory  title  without 
giving  him  an  opportunity  of  contesting  the  title 
of  the  party  by  whom  he  is  turned  out  of 
possession,  and  (ii)  as  it  was  a  violation  of  legal 
pripciples  which  protect  possession  and  of  the 
substantial  principles  of  justice  which  regulate 
the  joinder  of  parties  and  union  of  titles  to  sue 
in  one  suit.    Jowala  Buksh  v.  Dharum  Singh 

10  Moo.  I.  A.  511 


4. 


Proof 


of  title  of 
vendor  where  plaintiff  is  a  purchaser.  In  a  suit 
for  ejectment,  strict  proof  of  title  must  be  sidduced 
by  a  plaintiff.  It  is  not  sufficient  for  him  to  prove 
that  the  deed  under  which  he  claims  was  duly  exe- 
cuted ;  he  must  be  put  to  proof  of  the  title  of  his 
vendor.     Kalee  Pershad  Moitra  v.  Itcha  Moyee 

24  W.  R.  337 

TiERY  V.  Kristo  Mohun  Bose.    Horendro  v. 
Akbar  Ali   .         .         .  Ij.  R.  1 1.  A.  76 


6. 


Suit    for    posses- 


sion of  chur  land — Ontis  prdbandi.  Where  a  party 
seeks  to  turn  out  another  in  possession  of  chur  land 
which  the  plaintiff  claims  as  a  part  of  a  mehal  pur- 
chased by  him  from  Grovernment,  the  suit  is  in  the 
nature  of  an  ejectment  suit,  and  the  plaintiff  must  re- 
cover upon  the  strength  of  hia  own  title,  and  not 
on  the  weakness  of  that  of  his  adversary.  It  is  im- 
material in  such  a  case  to  consider  whether  or  not 
the  land  is  the  property  of  the  defendant ;  because. 


EJECTMENT,  SUIT  "EOlEi—contd. 

unless  it  is  proved  to  be  the  property  of  the  plaintiff, 
the  latter  is  not  entitled  to  turn  out  the  former. 
Shornomoyee  v.  Watson    &  Co. 

20  W.  R.  P.  C.  211 

affirming  decision  of  High  Court  in  Watson  &  Co.  v. 
Shornomoyee   .         •  .       9  W.  R.  269 


6. 


Present  right  to  possession 


— Suit  by  reversioner  against  widow  for  possession, 
A  plaintiff  who  has  not  a  present  right  to  posses- 
sion cannot  sue  to  eject.  Where  therefore  plaint- 
iffs, divided  members  of  the  family  of  defendant's 
husband,  sued  the  defendant,  a  widow,  for  possession 
of  property  which  she  had  received  from  her  husband 
on  the  ground  that  she  was  improperly  alienating  it : 
Held,  that  the  Court  could  not  grant  the  relief 
asked  for.     Banqaraiya  v.  Balabhadra  Razu 

2  Mad.  386 

Raman  Ammal  v.  Subban  Annavi  alias   Subra- 
MAMAYAN  Annavi   ...  2  Mad.  309 

7. .  Ejectment   suit  by  owner  of 

**  inter  esse  termini  " — Landlord  and  tenant — 
Tenant  remaining  in  occupation  after  passing  a 
razinama — Effect  of  the  razinama.  The  first  and 
second  defendants  were  sub-tenants  of  the  third  de- 
fendant, who  had  certain  land  which  was  part  of  the 
inam  village  of  D.  In  1883  the  third  defendant  exe- 
cuted a  razinama  in  the  following  terms,  which  he 
gave  to  the  receiver  who  had  been  appointed  by  the 
Court  to  manage  the  village  : —  "  Up  to  the  present 
time  my  father  and  I  have  been  cultivating  the  land, 
but  the  land  belongs  to  the  inamdar.  I  have  no  title 
over  it,  and  the  inamdar  can  give  it  for  cultivation 
to  any  one  he  pleases."  Shortly  after  the  date  of 
this  razinama,  the  inamdar  gave  the  land  to  the 
plaintiff,  who  now  sued  to  obtain  it  from  the  defend- 
ants, who  had  remained  in  possession.  Held,  that 
the  plaintiff  was  entitled  to  sue  in  ejectment,  al- 
though he  had  not  been  put  in  possession  of  the  land. 
Bhutia  Dhondu  v.  Ambo    I.  L.  R.  13  Bom.  294 

8.    Right  to    possession — Hindu 

mortgage^ — Want  of  possession— Sufficient  posses- 
sion to  maintain  suit.  In  order  that  a  Hindu  mort- 
gagee may  successfully  maintain  an  action  of  eject- 
ment against  third  persons  wrongfully  in  possession 
of  the  mortgaged  property,  it  is  not  necessary  that 
such  mortgagee  should  have  been  put  in  possession 
by  his  mortgagor.  He  can  bring  his  action  based 
upon  the  title  of  his  mortgagor,  if  the  mortgagor  had 
a  good  title  to  the  land,  and  was  in  possession  of  it 
within  twelve  years  before  the  suit  was  brought. 
Krisnaji  Nabayan  v.  Gobind  Bhaskar 

9  Bom.  276 

9.  Right  to  sue  to  set  aside  sale 

in  execution  of  decree— Right  to  sue  for  eject- 
ment— Title,  sufficiency  of.  In  a  suit  to  recover 
possession  of  land  acquired  by  plaintiff's  vendor  by 
purchase  at  an  auction-sale  of  the  rights  and  inter- 
ests of  one  S,  where  defendant  claimed  under  a  deed 
of  sale  from  the  same  S,  and  the  lower  Appellate 
Court  found  that  plaintiff  had  been  in  possession, 
and  had  been  forcibly  ejected   by  the   defendant : 
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DIGEST  OF  CASES. 
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EJECTMENT,  SUIT  TOBr—contd. 

Held,  that  defendant's  only  title  was  the  right  to  sue 
to  set  aside  the  sale  in  execution  under  which  plaint- 
iff held  possession,  and  that  this  title  did  not  avail 
him  to  eject  plaintiff  without  a  decree  first  ob- 
tained.    BuNGSHEE  Dhur  Doss  V.  Bhugwan  Doss 

24  W.  R.  117 


10. 


Failure  to  prove  title — Pos- 


session by  defendants  under  void  decree.  V  mort- 
gaged to  the  plaintiff  his  house  and  certain  undivided 
land  in  which  H  and  others,  Hindu  co-parceners, 
had  a  share.  R  bought  the  interest  of  H  in  the  land 
at  a  Court  sale,  and  let  it  to  H  and  V,  who,  failing  to 
pay  rent,  were  sued  by  i?,  who  got  a  decree  for  pos- 
session. This  decree  was  transferred  for  execution 
to  the  Collector,  who  sold  the  land  and  rateably 
distributed  the  proceeds,  except  to  V  who  declined 
to  take  the  amount  tendered  as  his  share.  In  a  suit 
against  V  and  the  purchasers  under  iJ's  decree  to 
recover  his  mortgage-debt  by  a  sale  of  the  property 
mortgaged  to  him,  the  proceedings  of  the  Collector 
were  held  to  be  without  jurisdiction,  and  the  plaint- 
iff was  entitled  to  ignore  them,  and  assert  his  claim 
under  the  mortgage.  Held,  that  the  defendants, 
being  in  actual  possession, — albeit  through  a  sale 
under  a  void  decree, — could  not  be  ousted  in  the 
present  suit,  and  were  entitled  to  say  that  the 
plaintiff  had  not  proved  his  title  to  sell  the  specific 
lands  mortgaged.     Narayan  Nagarkar  v.  Vithu 


Jakhoji  . 
11. 


I.  L.  R.  8  Bom.  539 


Right  to  eject  mortgagee  of 

raiyat  "with  right  of  occupancy.  The  sons  of  a 
zamindar,  whose  zamindari  estate  is  held  on  mort- 
gage by  a  third  party,  are  not  justified  in  ousting  the 
mortgagee  of  a  raiyat  having  a  right  of  occupancy. 
KnosHAiiEE  V.  BuLJEET       .         .  2  Agra  79 


12. 


Demand     of    possession — 


Proceedings  under  Criminal  Procedure  Code,  s.  530. 
Proceedings  in  a  Criminal  Court,  under  s.  530  of 
the  Code  of  Criminal  Procedure,  are  not  a  sufficient 
demand  of  possession  for  the  purpose  of  maintaining 
an  ejectment  suit.  Ram  Rotton  Mundul  v.  Netro 
Kally  Dassee       .         .        I.  L.  R.  4  Calc.  339 

13. Fraudulent  transfer  of  pro- 
perty— Defendant  not  in  possession.  In  a  suit  for 
possession  by  parties  claiming  as  mortgagors 
against  two  sets  of  defendants,  (i)  the  representa- 
tives of  the  original  mortgagees ;  and  (ii)  certain 
persons  who  were  alleged  to  have  effected,  in  collu- 
sion with  the  first  defendants,  a  fraudulent  transfer 
of  the  property  from  their  hands  in  another  name: 
Held,  with  reference  to  the  nature  of  the  suit,  which 
was  one  in  the  natmre  of  ejectment,  and  which  was 
found  to  be  barred  against  the  second  defendants, 
that  no  decree  could  rightly  be  given  against  the 
first  defendants,  though  they  might  have  been 
guilty  of  breach  of  trust  against  the  plaintiff  and 
be  liable  in  a  suit  properly  framed  for  the  purpose, 
as  they  were  in  no  sense  in  possession.  Ameena 
Begum  v.  Doordakah  Khanum     .     19  "W,  R.  44 


14. 


Mortgage — Redemption,  Decree 


for.     If  a  suit  is  brought  in  ejectment,  and  the  de- 
fendant proves  that  he  holds  a  mortgage,  a  decree 


EJECTMENT,  SUIT  TPOB.—contd. 

for  redemption  cannot  be  made  without  his  consent. 
Chandu  v.  Kombi   .         .      I.  Ii.  R.  9  Mad.  199 

15.       Misstatement    of  area    of 

land — Precise  definition  by  other  description.  In 
a  suit  for  ejectment  a  mere  misstatement  of  the  area 
of  the  land  sought  to  be  recovered  ought  not  to  be 
regarded  as  anything  more  than  a  "  false  demonstra- 
tion." If  the  space  is  precisely  defined  by  other 
description,  the  statement  of  its  measurement  in 
square  yards  may  be  treated  as  surplusage  and  of 
no  consequence.  Virjivandas  Madhavdas  v.  Ma- 
homed Aiii  Khan  .         .      I.  Ij.  R.  5  Bom.  208 

16. Obligation    of  plaintiff  to 

accept  compensation.  The  Court  will  not  oblige 
the  plaintiff  in  a  suit  in  the  nature  of  an  action  of 
ejectment  to  accept  compensation.  Sorabji  Nasar- 

VANJI  DiTNDAS  V.   JUSTICES      OF     THE      PeaCE     FOB 

City  of  Bombay    ...  12  Bom.  250 


17. 


Intervenor — Issue,    power    of 


Judge  to  try.  Where,  in  a  suit  brought  by  a  zamin- 
dar  to  eject  a  raiyat,  a  person  intervenes  claiming  to 
be  a  mortgagee  of  a  portion  of  the  raiyat 's  tenure, 
the  Judge  is  competent  to  try  the  mortgagee's  right 
to  oppose  the  ejectment.  Gopaitlv.  Ram  Stjroop 
Lall 1  Agra  Rev.  51 


18. 


-Ejectment  for  non- perform- 


ance of  services — Rate  of  rent  where  service  is 
commuted.  Where  a  plaintiff  sues  for  the  ejectment 
of  the  defendant  on  the  ground  that  the  latter  has 
failed  to  render  certain  stipulated  service,  and  the 
defence  is  that  the  defendant  offered  a  money  pay- 
ment in  lieu  of  service,  as  he  had  the  option  of  doing, 
the  Court,  in  deciding  against  the  plaintiff,  is  not 
bound  to  take  evidence  as  to  the  rate  of  rent  to 
which  the  service  ought  to  be  commuted.  Balin- 
DUR  Narain  v.  Kalla  Messoo  Koos 

18  W.  R.  340 


19. 


Right  to   bring   ejectment 


suit — Stiit  by  lessee  while  lessor  is  out  of  posses- 
sion. A  lessee  is  entitled  to  maintain  a  suit  for 
ejectment  against  the  party  in  possession,  notwith- 
standing the  fact  that,  at  the  date  of  the  lease,  his 
lessor  was  not  in  possession  of  the  property.  Pran- 
hrishna  Dey  v.  Biswambhar  Sein,  2  B.  L.  R.  A.  C. 
207,  and  Tiery  v.  Kristo  Mohun  Bose,  L.  R.  1 
I.  A.  76,  referred  to.  Achayya  v.  Hanumantra 
YUDU     .         .         .  I.  L.  R.  14  Mad.  269 


20. 


Suit  by  second  mortgagee 


to  eject  first  mortgagee  in  possession— i?tV/^< 
of  occupancy,  transfer  of — Suit  for  possession  by 
one  wrong-doer  against  another — First  and  second 
mortgages  of  occupancy  holding.  Where  an  occu- 
pancy holding  was  mortgaged  under  two  successive 
mortgage-deeds  to  different  parties,  and,  the  mort- 
gagees under  the  first  mortgage  having  been  put  in 
possession,  the  mortgagees  under  the  second  mort- 
gage sued  to  eject  them  :  Held,  that  both  parties 
being  wrong-doers,  inasmuch  as  both  mortgages 
were  illegal,  the  defendants  who  were  in  possession 
had  a  right  as  against  the  plaintiffs  to  retain  posses- 
sion.    UsTJF  Khan  v.  Sarvan 

I.  L.  R.  13  All.  403 
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EJECTMENT,  SUIT  TOTi—contd. 


21. 


Sale  by  mortgagor  of  parts 


of  the  mortgaged  property — Suit  for  sale  by 
mortgagee  without  joining  the  vendees — Subsequent 
suit  to  eject  mortgagor's  vendees — Cause  of  action 
— Bight  of  suit.  A  mortgagor,  who  had  given 
a  simple  mortgage  over  certain  land,  sold  some  of 
the  mortgaged  property.  The  mortgagee,  after 
such  sale  had  taken  place,  and  without  making  the 
vendees  parties  to  his  suit,  brought  a  suit  for  sale 
on  his  mortgage,  and  having  caused  the  mortgaged 
property  to  be  sold,  including  that  portion  which 
had  been  sold  by  the  mortgagor,  purchased  it 
himself.  The  mortgagee  then  sued  to  eject  the 
vendees  of  the  mortgagor.  Held,  that  the  suit 
would  not  lie,  inasmuch  as  the  plaintiff  (mort- 
gagee) had  at  its  commencement  no  title  to  present 
possession  of  that  particular  portion  of  the  mort- 
gaged property  as  against  anyone.  Haegu  Lal 
Singh  v.  Gobind  Rai    .  I.  L.  R.  19  AIL  541 


22. 


Suit  for  ejectment   by  one 


auction-purchaser  against  the  other — Prior 
and  subsequent  mortgages — Mortgaged  property 
sold  twice  in  execution  of  decrees  in  suits  in  each 
of  which  the  otJter  mortgagee  was  not  a  'party — 
Form  of  decree.  B  mortgaged  a  house,  first  to  D. 
and  subsequently  to  M  and  G.  M  and  C  brought 
a  suit  on  their  mortgage  without  making  D  a  party 
to  it,  obtained  a  decree,  and  put  the  house  up  to  sale, 
and  it  was  purchased  by  M  L.  Subsequently  to  the 
date  of  the  decree  in  the  above  suit,  Z>  brought  a  suit 
on  his  mortgage,  without  making  M  and  C  parties 
thereto,  obtained  a  decree  and  put  the  house  up  to 
sale,  and  it  was  purchased  by  B  D.  B  D  then  sued 
M  L  for  ejectment  and  damages.  Held,  that  the 
plaintiff's  suit  must  be  dismissed  ;  and  that  it  was 
not  competent  to  the  Court  to  grant  a  decree  in 
favour  of  the  plaintiff  conditioned  on  the  failure  of 
the  defendant  to  redeem  the  mortgage  upon  which 
the  plaintiff's  title  was  ultimatclv  based.  Hargu 
Lal  Singh  v.  Gobind  Rai,  I.  L.  R.  19  All.  641, 
followed  and  explained.  Madan  Lal  v.  Bitaowan 
Das    .         .  I.  li.  R.  21  All.  235 


23. 


Ijaw^     of     Oudh — Re-grant — 


Construction — Ambiguity — "  Occupants.'^  In  a  suit 
to  eject  the  defendant  from  the  occupation 
of  certain  shops  in  a  bazar,  which,  after  its 
confiscation,  had  been  entered  in  the  Nazul 
Register  imder  the  erroneous  impression  that 
it  was  previously  the  property  of  the  King  of 
Oudh,  it  appeared  that,  on  a  claim  thereto  made 
by  the  plaintiff,  the  Government  had  directed  that 
the  bazar  be  expunged  from  the  Nazul  Register,  and 
that  the  status  of  its  "  occupants,"  who  were  de- 
scribed as  having  all  along  exercised  proprietary 
rights,  should  not  be  disturbed.  Held,  that,  by  the 
true  construction  of  this  direction,  it  was  not  a  grant 
of  proprietary  right  to  the  occupiers.  The  inquiry 
and  report  on  which  the  grant  was  made  explained 
the  ambiguity,  and  showed  that  the  intention  of  the 
Government  was  to  re-grant  to  the  persons  who, 
but  for  the  confiscation,  would  now  be  entitled. 
Until  the  re-grant,  the  property  was  that  of  the 
Government,  and  the  defendants  could  not  acquire 
title  by  limitation  until  twelve  years  thereafter. 


EJECTMENT,  SUIT  FOR— coirf<f. 

Case  remanded  to  try  (i)  whether  the  plaintiffs 
would  have  been  entitled  but  for  the  confiscation  ; 
and  (ii)  whether  the  occupiers  had  acquired  any 
rights  by  long  possession.  Choudhei  Makbul. 
HusAiN  t'.  Lalta  jPeeshad  (19u1^ 

I.  L.  R.  24  All.  1 
s.c.  L.  R.  28  I.  A.  169 


24. 


Cause    of  action — Compen- 


sation— Transfer  of  Property  Act  {IV  of  1882), 
s.  51— Estoppel— Evidence  Act  {I  of  1872), 
s.  115.  A  brought  a  suit  against  B  and  others 
for  ejectment,  making  the  landlord  a  defend- 
ant to  the  suit,  on  the  allegation  that  he  (.4), 
having  obtained  a  lease  of  the  land  from  the 
landlord,  took  possession,  but  subsequently  was 
forcibly  dispossessed  by  the  defendants  (second 
party)  in  collusion  with  the  landlord.  The  defence 
of  the  defendants  (second  party)  mainly  was  that 
the  suit  was  bad  for  multifariousness,  inasmuch  as 
they  were  severally  in  possession  of  definite  and 
distinct  portions  of  the  land  imder  different  demises 
by  the  first  defendant,  and  that  there  was  no  com- 
munity of  interest ;  that  they,  having  taken  leases 
from  the  first  defendant  in  good  faith  and  entered 
into  possession  of  the  land  thereunder,  spent  a  con- 
siderable amount  of  money  in  clearing  jungles  and 
making  embankments,  etc.,  and  that,  if  the  plaintiff 
be  entitled  to  succeed  at  all,  he  could  not  obtain  pos- 
session without  paying  them  compensation.  Held, 
that  the  suit  was  not  bad  for  misjoinder  of  causes  of 
action.  The  cause  of  action  of  a  plaintiff  suing  in 
ejectment  cannot  be  affected  by  the  title  under 
which  the  defendants  profess  to  hold  possession,  for 
what  concerns  the  plaintiff  is  that  another  is* wrong- 
fully in  posuesston  of  what  belongs  to  him  ;  and  that 
fact  gives  him  his  cause  of  action,  and  it  is  a  matter 
of  indifference  to  him  on  what  ground  different 
persons  in  possession  may  seek  to  justify  the  wrong- 
ful detention  of  what  is  his.  What  the  plaintiff  is 
entitled  to  claim  is  the  recovery  of  possession  of  his 
land  as  a  whole  and  not  in  fragments,  and  all  persons 
who  oppose  him  in  the  enforcement  of  that  jight 
are  concerned  in  his  cause  of  action,  and  ought 
accordingly  to  be  made  parlies  to  the  suit.  Ishan 
Chunder  Hazra  v.  Ramesuar  Mondol,  /•  L.  R.  24 
Calc.  831,  referretl  to.  Held,  also,  that,  ad  it  was  not 
shown  that  the  plaintiff  knew  that  the  defendants 
were  spending  money  upon  the  improvement  of  the 
land  and  were  doing  so  in  the  belief  that  they  had  a 
good  title,  \*hile  he  stood  by  and  allowed  them  to 
proceed  with  these  expenditures,  the  plaintiff  was 
entitled  to  get  a  decree  for  ejectment  without  in- 
demnifying the  defendants  for  their  outlay.  Caw- 
dor V.  Lewis,  1  Y.  db  C.  427,  and  Wilmott  v. 
Barber,  L.  R.  15  Ch.  D.  96,  referred  to.  Held, 
further,  that,  even  assuming  that  mere  quies- 
cence of  the  plaintiff  amounted  to  a  representation, 
in  the  absence  of  a  finding,  either  that  it  was  in- 
tended that  the  tenant  defendants  should  believe  or 
act  upon  it,  or  that  in  point  of  fact  they  did  act  upon 
it,  the  plaintiff  was  not  estopped  from  asserting  his 
possession  against  the  defendants.  Nundo  Kumar 
Naskeb  v.  Banomax.1  Gayan  (1002) 

I.  L.  R.  29  Calc.  87 
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EJECTMENT,  SUIT  TOTi—contd. 


25. 


Partial      ejectment — Joint 


estate — Go-sharer  landlord^  rights  of — Service 
tenure — Fair  and  equitable  rent — Bengal  Tenancy 
Act  {VIII  of  1885).  Where  tenants  were 
originally  let  into  possession  of  land  by  all  the 
co-sharers  in  a  zamindari,  a  co-sharer  landlord 
is  not  competent  to  obtain  a  partial  ejectment 
of  the  tenants  to  the  extent  of  his  share,  unless 
the  tenancy  has  been  determined  by  all  the  co- 
sharers.  Hulodhur  Sen  v.  Gooro  Doss  Boy,  20  W. 
B.  126  ;  Badha  Prosad  Wasti  v.  Esuf,  I.  L.  B.  7 
Calc.  414 ;  and  Kamal  Kumari  Chowdhurani  v. 
Kiran  Chandra  Boy,  2  G.  W.  N.  229,  distinguished. 
Semble :  In  the  case  of  a  service  tenure  created 
by  all  the  co-sharers  in  a  zamindari,  not  go- 
verned by  the  provisions  of  the  Bengal  Tenancy 
Act,  a  co-sharer  landlord  is  not  competent  to  sue  the 
tenants  for  fair  and  equitable  rent  payable  in  respect 
of  his  share  for  failure  of  service  originally  per- 
formed. Ghulam  Mohiudbin  Hossein  v.  Khai- 
EAN(1904)     .         .         .      I.  L.  R.  31  Calc.  780 

s.c.  8  C.  W.  N.  325 

26.  Ejectment  of  under- raiyat 

— Delay  in  suing — ''Holding  over,''  presumption 
overt  Act — Bengal  Tenancy  Act  {VIII  of  1885), 
s,  49.  After  the  expiry  of  a  written  lease,  a  mere 
delay  in  the  institution  of  a  suit  by  the  lessor 
for  ejectment  of  the  lessee  without  notice  to 
quit,  is  no  reason  for  dismissal  of  the  suit  on 
the  ground  that  the  lessee  was  allowed  to  *  hold 
over.  '    Ratan   Lal   Gib  v.   Farshi   Bibi   (1907) 

I.  L.  R.  34  Calc.  396 

27.  Res  judicata — Agra   Tenancy 

Act  {Local  II  of  1901),  s.  199— Suit  for  eject- 
ment in  Bevenue  Gourt — Omission  on  part  of 
defendant  to  plead  title  in  himself.  In  a  suit 
for  ejectment  under  Act  No.  II  of  1901,  the 
defendants  did  not  plead  their  own  title  to 
they  plot  in  suit,  and  in  fact  did  not  oppose  the 
suit  for  ejectment.  Held,  that  a  s\jbsequent  suit 
brought  in  a  Civil  Court  by  the  then  defendants 
for  proprietary  possession  of  the  same  plot  was 
barred  by  the  principle  of  res  judicata.  Bani 
Kishori  v.  Baja  Bam,  All.  Weekly  Notes  {1904) 
109  ;  Ashraf-un-nissa  v.  Ali  Ahmed,  All.  Weekly 
Notes  {1904)  141  and  Inayat  Ali  Khan  v.  Murad 
Ali  Khan,  I.  L.  B.  27  All.  565,  distinguished. 
Salig  Dube  v.  Deoki  Dube,  All.  Weekly  Notes 
{1907)  1,  and  Beni  Pande  v.  Baja  Kausal  Kishore 
Prasad  Mai  Bahadur,  I.  L.  B.  29  All.  160,  refer* 
red  to.  Gokul  Mandar  v.  Pudmanund  Singh,  I. 
L.  B.  29  Gale.  707,  discussed.  Bihari  v.  Sheo- 
BALAK  (1907)         .         .        ■!.  L.  R.  29  All.  601 

.^28.   Limitation — Limitation     Act 

{XV  of  1877),  Sch.  II,  Arts.  139,  113— Lease- 
Forfeiture — Suit  for  ejectment.  A  lease  granted 
for  the  reclamation  of  certain  jungle  lands 
provided  that  the  lessee  should  hold  the  lands 
rent-free  for  six  years  and  that- in  the  beginning 
of  the  seventh  year  he  should  cause  the  lands 
to  be  measured  and  a  settlement  of  rent  made 
in  respect   of  the   reclaimed  lands    failing   which 

^  the    landlord    would    be    entitled  to    possession. 


EJECTMENT,  SUIT  FOR— co»cW. 

Held,  that  a  suit  by  the  lessor  for  ejectment  on 
the  ground  of  the  lessee's  failure  to  comply  with 
the  above-mentioned  provision  in  the  lease  was 
governed  by  Art.  143,  and  not  by  Art.  139,  Sch. 
II,  of  the  Limitation  Act.  Goohi  Sheikh  v.  H. 
Mathewson  (1907)  .        .         .    11  C.  W.  N.  661 

29.  Parties — Persons     in     actual 

possession  necessary  parties.  In  a  suit  in  eject- 
ment the  persons  in  actual  possession  need  to  be 
joined  as  parties.     Banubi  v.   Narsingrao  (1906) 

I.  L.  R.  31  Bom.  250 


30. 


Suit  by  Committee  of  man- 


agement— Appointment  of  a  Committee  for  man- 
agement of  property — Appointment  acquiesced  in  by 
owner — Committee  in  management  for  a  long  time 
— Suit  by  Committee  against  a  trespasser — Title. 
The  Parsi  Panchayat  at  Bombay  appointed  a  com- 
mittee to  manage  the  property  of  the  Parsi  Anju- 
man  at  Surat.  The  committee  managed  the  pro- 
perty for  a  very  long  time — sixty  years — with 
the  authority  and  acquiescence  of  the  Parsi 
Anjuman.  Subsequently  the  defendant  having 
trespassed  on  the  property,  the  committee  sued  him 
in  ejectment.  The  defendant  contended  that  the 
plaintiffs  had  no  right  to  sue  for  the  recovery  of  the 
property  as  they  were  neither  the  owners  nor  the 
nominees  of  the  Anjuman.  Held,  that  the  plaintiffs 
being  in  possession  for  a  long  time  with  the  authority 
and  acquiescence  of  the  owners,  namely,  the  Parsi 
Anjuman  at  Surat,  were  entitled  to  recover  posses- 
sion from  a  trespasser.  Jivanji  Jamshedji  r. 
Barjorji  Nasser  van  ji   (1909) 

I.  L.  R.  33  Bom.  499 
EKRAR. 

See  Specific  Performance. 

I.  L.  R.  31  Calc.  534 
ELECTION. 

See  Bombay  Municipal  Act  (Bom.  Ill 
OF  1888),  s.  33. 

I.  Ii.  R.  31  Bom.  604 

See  Misjoinder  of  Plaintiffs. 

I.  Ii.  R.  34  Calc.  662 

See  Municipality. 

I.  L.  R.  31  Bom.  37 
doctrine  of— 

See      Hindu      Law — Joint      Family — 
Nature  of,  and   Interest  in,   Pro- 
perty .         .      I.  Ii.  R.  20  Bom.  816 
I.  Ii.  R.  21  Bom.  349 

See  Hindu  Law— Will — Construction 
OF  Wills — Election,  doctrine  of. 

I.  L.  R.  14  Bom.  438 

See  Hindu  Law— Will— Construction 
op  Wills — Survivorship. 

I.  Ii.  R.  15  Bom.  443 

.  list  of  candidates  at — 

See    Calcutta    Municipal    Consolida- 
tion Act,  s.  31.  ^ 
I.  Ii.  R.  19  Calc.  192, 195  note,  298 
I.  Ii.  R.  22  Calc.  717 
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UliECTIOW— coTtcli. 

order  refusing  to  set  aside— 

See  Superintendence   of  HiGfi  Court 
— Civil  Pro<jedure  Code,  s.  622. 

I.  L.  K.  21  Bom.  279 

. —  reversioner's  right  of— 

See  Hindu  Law — ^Widow. 

I.  L.  B.  34  Calc.  329 

validity  of — 

See  Jurisdiction  of  Civil  Courts. 

I.  Ii.  B.  31  Bom.  604 

City  of  Bombay  Muni- 
cipal Act  {Bom.  Act  III    of  1888),  s.  33— Election 
of    Councillor,     validity    of — Applicants    right     to 
question  election — Chief  Judge  of  Small  Cause  Court 
has  sole  jurisdiction  to  try  suits  relating  to  election 
petitions — Jurisdiction  of  High  Court — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  s.     li:     Under  s.   33 
of  the  City  of  Bombay    Municipal  Act,  1888,  an 
applicant  can  question  the  election  of  every  candi- 
date on  the  ground  that  the  election  as  a  whole  was 
invalid,  for  the  section,  after  specifying  two  per- 
missible grounds  of  objection,  provides  that  the 
validity  of  any  election  may  be  questioned  for  any 
other  cause,  and  these  words  are  wide  enough    to 
cover  the  ground  of  objection  urged   in   this  caee. 
It  is  clear  that  the  word  "  election  "  in  the  section 
is  designed  to  express  something  wider  than  a  legally 
valid  election,  and  the  words  used  are  consistent 
with  the  view  that  an  election  which  in  fact  took 
place  under  conditions  that  made  it  possible  that 
there  should  be  a  valid  election  can  be  questioned. 
Under  s.  33  the  Chief  Judge    of  the  Small    Cause 
Court  has  jurisdiction  to  determine  the  validity  of 
«.  contested  election.     The  High  Court  has  no  juris- 
diction to  entertain  such  a  suit.     Where  a  special 
tribunal,  out  of  the  ordinary  course,  is  appointed 
by  an  Act  to  determine  questions  as  to  rights  which 
are  the  creation  of  that  Act,  then,  except  so  far  as 
othenvise  expressly  provided  or  necessarily  implied, 
that   tribunal's    jurisdiction    to   determine    those 
questions  is  exclusive.     It  is  an  essential  condition 
of  those  rights  that  they  should  be  determined  in 
the  manner  prescribed  by  the  Act,  to  which  they 
owe  their  existence.     In  such  a  case  there  is  no 
ouster  of  the  jurisdiction  of  the  ordinary  Courts, 
for  they  never  had  any.     The  jurisdiction  of  the 
Courts  can  be  excluded  not  only  by  express  words 
but  also  by  implication,     and  there  certainly  is 
enough  in  s.  33  of  the  Municipal  Act  for  this  purpose. 
Semble  :    If  the  High  Court  has  jurisdiction  there 
might  be  a  conflict  between  the  view  of  the  High 
Court  and  the  orders  of  the  Chief  Judge  in  which 
the  order  of  the  Chief  Judge  must,  by  the  express 
terms  of  the  Act,  prevail.     Bhaishankab  v.  The 
Municipal    Corporation  of    Bombw  (1907) 

I.  Ij.  B.  31  Bom.  604 


EMBANKMENT. 
See  Theft     J 


I.  L.  B.  35  Calc.  437 


ELEPHANT, 

See  Animal 


I.  Ij.  B.  35  Calc.  413 


erection  of — 


1.- 


^See  Right  of  Suit — Injury  to    Enjoy- 
ment of  Property. 

I.  L.  B  18  Mad.  158 

—  Addition  to  existing  embank- 


ment— Notification,  publication  of — Beng.  Act  II 
of  1882  {Bengal  Embankment  Act),  ss.  6,  76,  cl.  (6), 
and  80.  The  words  "  shall  add  to  any  exist- 
ing embankment  "  in  cl.  (6),  s.  76  of  Bengal  Act 
II  of  1882,  are  not  intended  to  mean  any  repair 
of  an  existing  embankment,  even  if  the  effect  of  such 
repair  be  to  make  the  embankment  higher  or  broad- 
er, but  only  means  an  extension  in  the  length  of  an 
existing  embankment.  The  notification  referred  to 
in  s.  6  of  the  Act  must  be  published  in  the  manner 
provided  by  s.  80,  and  it  is  not  sufl&cient  for  such 
notification  merely  to  be  published  in  the  Calcutta 
Gazette.     Goverdhan  Sinha  v.  Queen- Empress 

I.  L.  B.  11  Calc.  570 

2.  -  -     Maintenance    of     embank- 

ment— Prescriptive  right — Liability  for  damage 
done  by  escape  of  water.  Where  a  defendant  shows 
a  prescriptive  right  to  maintain  a  bund,  and  uses  all 
reasonable  and  proper  precautions  for  its  safety,  he 
cannot  be  made  liable  for  damage  caused  by  the 
escape  or  overflow  of  water  on  to  the  lands  of  others 
and  the  consequent  injury  of  the  crops  thereon  if 
the  escape  or  overflow  be  caused  by  the  act  of  God, 
or  vis  major.  Ram  Lall  Singh  v.  Lill  Dhary 
MuHTON .         .         .  I.  Ii.  B.  3  Calc.  776 

See  Madras  Railway  Company  v.  Zamindab  of 
Carvetinaoaram 

14  B.  L.  B.  29  :  Ii.  B.  1  I.  A.  364 


3. 


See  Companies  Act,  s.  4 


13  C.  W.  N.  638 


Inundation  —  Em- 

bankmenta — Liability  to  repair — Beng.  Act  VI  of 
1873— Reqs.  II,  VIII,  and  XXXIII  of  1793— 
Reg.  VI  of  1806— Reg.  XI  of  1829— Act  XXXII  of 
1855.  In  a  suit  for  damages  caused  by  the  overflow 
of  a  river  through  an  embankment  on  the  defend- 
ant's  land,  it  appeared  that  the  defendants  held 
under  a  kabuliat  from  Government,  which  provided 
that  the  zamindar  should  not  object  to  pay  rent  on 
the  score  of  drought  or  inundation  ;  that  he  should 
bear  all  losses  incurred  on  that  account ;  and  also 
that  he  should  do  embankment  work  at  the  proper 
time  and  should  be  liable  for  loss  from  negligence. 
It  did  not  appear  whether  the  embankment  was 
in  existence  when  the  kabuliat  was  granted.  It  was 
proved  that  the  defendants  received  an  annual  sum 
from  Government  as  a  contribution  to  the  repairs 
of  embankments,  but  such  payment  was  not  pro- 
vided for  in  the  kabuliat,  and  no  evidence  was  given 
as  to  the  terms  of  the  agreement  under  which 
it  was  paid.  Held,  that  there  was  no  common  law 
liability  to  repair  imposed  on  the  defendants  ;  that 
it  not  having  been  proved  that  the  embankment  in 
question  was  in  existence  at  the  date  of  the  kabuliat, 
the  defendants  were  not  liable  ratione  tenures,  and 
that,  if  the  sum  paid  by  Government  was  in  consi- 
deration of  the  defendants'    maintaining  the  em- 
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EMBANKMENT— cowfci. 

bankment  in  question  and  if  the  terms  of  the  agree- 
ment under  which  it  was  paid  showed  that  it  was 
intended  to  impose  the  obligation  to  repair  for  the 
public  benefit,  the  defendants  would  be  liable.  Re- 
gulations and  Acts  relating  to  embankments  in 
Bengal  considered.     Nuffer  Chunder  Bhotto  v. 

JOTINDRA  MOHUN  TaGORE 

I.  L.  R.  7  Calc.  505  :  8  C.  L.  B.  553 


4. 


Addition  to    embankment — 


*'  Shall  add  to  " — Bengal  Embankment  Act  {Ben. 
Act  II  of  1882),  ss.  76,  cl.  (a),  79.  The  words 
"  shall  add  to  any  existing  embankments," 
in  s.  76,  cl.  (a),  of  Bengal  Act^I  of  1882,  include 
an  addition  to  the  height  of  an  embankment. 
Goverdhan  Sinha  v.  The  Queen- Empress,  I.  L.  B. 
11  Calc.  570,  overruled.  Ajodhya  Nath  Koila 
V.  Raj  Krishto   Bhar  (1902) 

I.  li.  K.  30  Calc.  481 
S.C.  7  C.  W.  N.  284 


5. 


Notification — Bengal   Emhanh- 


ment  Act  {Ben.  Act  II  of  1882),  ss.  6,  76  (6),  80— 
Publication  of  notification  in  Gazette,  effect  of — Pub- 
lication of  'proclamation  and  issuing  of  notices  in 
the  locality,  if  essential — Failure,  how  affects 
prosecution  and  punishment — Ignorance  of  laiv, 
plea  of.  Under  s.  6  of  the  Bengal  Embankment 
Act,  the  provisions  of  s.  76  (6)  of  that  Act  take 
effect  within  a  declared  area  one  month  after  the 
notification  mentioned  in  s.  6  appears  in  the  Gazette. 
The  fmther  direction  in  s.  6  as  to  the  publication  of 
the  notification  in  the  manner  provided  by  s.  80,  as 
also  the  directions  in  s.  80  as  to  the  publishing  of 
proclamations  and  issuing  of  notices  are  merely  di- 
rectory, and  intended  to  inform  people  living  in  the 
localit}'.  Failure  to  comply  with  these  provisions 
cannot  oveiride  the  declaration  in  s.  6  that  the  pro- 
visions of  the  notification  shall  take  effect  one  month 
from  the  publication  in  the  Gazette,  and  every  one 
within  the  locality  would  thereafter  be  bound  by 
the  provisions  of  s.  76  (6).  On  the  principle  that 
ignorance  of  law  is  no  excuse,  a  person  who  has 
committed  any  of  the  acts  prohibited  by  s.  76  (6), 
one  month  after  the  publication  of  the  notification 
in  the  Gazette,  cannot  escape  prosecution  by  deny- 
ing all  knowledge  of  the  publication.  Although 
compliance  on  the  part  of  the  authorities  with  the 
provisions  of  ss.  6  and  80  relating  to  the  publication 
of  the  proclamation  is  not  essential  to  ih.e  com- 
mission of  an  offence  under  the  Act,  it  is  material 
on  the  question  of  punishment.  Brindabun 
Ghosh  v.  Emperor  (1902)       .       7  C.  W.  N.  286 


6. 


Sand- bank — Bengal     Embank- 


I 


ment  Act  {Ben.  Act  II  of  1882),  ss.  3,  77— "Public 
embankment,^'  meaning  of — "Made  or  erected  " — 
Sand  bank  formed  naturally  between  two  spurs  erected 
by  Government  officers,  cutting  through  or  destroying — 
Statute  affecting  liberty  of  subject,  construction  of. 
A  bank  made  or  erected  is  something  directly 
caused  by  some  act  of  construction,  and  not  some- 
thing which  may  or  may  not  result  from  the  forces 
of  nature.  A  bank  of  sand  which  has  artificially 
formed,  by  the  action  of    the  water  between    two 


EMBANKMENT— concW. 

spurs  erected  by  Government  for  the  protection 
of  an  embankment,  is  not  an  embankment  within  the 
definition  of  that  expression,  nor  is  it  a  public 
embankment.  The  cutting  through  of  such  a  sand 
bank  for  the  protection  of  one's  own  cultivation  by 
preventing  an  accumulation  of  water  is  not  an 
offence  under  s.  77  of  the  Bengal  Embankment  Act. 
In  construing  a  Statute  which  affects  the  liberty  of^ 
the  subject,  the  Courts  should  not  only  adopt  the 
natural  and  ordinary  construction,  but  should 
construe  strictly  expressions  occurring  therein. 
BissuMBHUR  Singh  v.  Queen-Empress  0900) 

5  C.  W.  N.  108 

EMBLEMENTS,  BIGHT  ^O. 

See  Sale  in    Execution  of  Decree 

Purchasers,  right  of— Emblements. 
I.  li.  B.  2  Bom.  970 
I.  L.  B.  13  Mad.  15 

EMiaBATION    ACT     (XXI       OF     1883 
AMENDED^BY  ACT  X  OF  1902). 

ss.  6,  29, 108,  111-. 


; ; ■ — —    Magistrate — Magistrate, 

First  Class,  in  s.  Ill,  includes  Presidency  Magis- 
trate— Agreement  with  Native  of  India  to  depart  out  of 
India  by  sea  to  work  as  an  artisan — Agreement  made 
without  the  permission  of  the  Protector  of  Emigrants 
— Liability  of  master  for  criminal  acts  done  by 
servant  on  the  master's  behalf — Master  liable  for 
agreements  entered  into  on  his  behalf  by  his  servant 
in  violation  of  s.  Ill — Protector  of  Emigrants  has 
power  to  impose  reasonable  terms  before  he  can  issue 
permission  applied  for — Summons,  issue  of — Fresh 
summons  issued  on  the  same  information — Irregu- 
larity in  procedure — Criminal  Procedure  Code  {Aet 
V  of  1898),  s.  537.  The  term  "  Magistrate  of  the 
First  Class  "  used  in  s.  Ill  of  the  Indian  Emigra- 
tion Act,  1883,  means  a  Magistrate  appointed  to 
exercise  the  highest  Magisterial  powers  ordinarily 
prescribed  by  the  Criminal  Procedure  Code  ^^-ithin 
his  jurisdiction  and  includes  a  Presidency  Magis- 
trate. Where  on  an  information  a  summons  is 
issued  to  the  accused  and,  owing  to  its  disclosing  no 
offence,  a  fresh  summons  is  issued  without  any 
fresh  or  supplemental  information,  the  error, 
omission  or  irregularity  in  the  fresh  summons  is 
not  sufficient,  under  s.  537  of  the  Criminal  Proce- 
dure Code,  to  upset  the  finding  and  sentence  unless 
it  has  in  fact  occasioned  "  a  failure  of  justice,"  that 
is,  unless  it  has  unfairly  affected  the  accused's 
defence  on  the  merits.  Sub-s.  (7)  of  s.  Ill  of  the 
Indian  Emigration  Act  hits  at  not  merely  entering 
into  an  agreement,  but  also  at  any  attempt  to 
enter  into  it.  An  attempt  consists  in  some  external 
act  which  shows  that  progress  is  made  in  the  direc- 
tion of  it  or  towards  maturing  and  effecting  it,  that 
is,  something  tangible  and  ostensible  of  which  the 
law  can  take  hold,  Avhich  can  be  alleged  and  proved. 
Where  penal  statute  has  been  infringed  by  servants 
and  criminal  proceedings  are  taken  against  the 
master  although  it  lies    upon    the  prosecutor  to 
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:EMIGIIATI0N      act      (XXI      of    X883 
AMENDED  BY  ACT  X  OF  1902)— contd. 

ss.  6,  29,  108,  111— concld. 


establish  the  master's  liability,  yet  the  question 
whether  he  is  liable  turns  necessarily  upon  what  is 
the  true  construction  to  be  placed  upon  the  statute. 
The  statute  should  be  construed,  not  merely  with 
reference  to  its  language,  but  also  its  subject  matter 
and  object.  Sub-s.  (1)  of  s.  Ill  of  the  Indian  Emi- 
gration Act,  1883,  does  not  break  in  upon  the  rule 
of  law  embodied  in  the  maxim  qui  per  alium  facit 
per  seipsum  facer e  videtur.  The  word  "  whoever  " 
in  the  clause  means  whoever  either  by  himself  or 
through  his  agent.  In  other  words,  the  Act  leaves 
untouched  the  right  of  every  person  to  enter  into 
such  agreements  through  an  agent.  It  merely 
provides  that  such  agreements  shall  not  be  entered 
into  without  the  previous  permission  of  the  Local 
Government.  The  intention  of  the  section  is  to 
hold  the  master  liable  for  his  servant's  act,  provided 
the  act  was  done  by  the  servant  so  as  to  bind  the 
master  according  to  the  law  of  contract.  The 
coupling  of  the  word  with  the  words  "  terms," 
*'  conditions  "  in  s.  107  of  the  Act  shows  the  inten- 
tion of  the  Legislature  to  be  that  the  officer 
authorized  to  grant  the  permission  should  have 
power  to  impose  any  reasonable  terms  and  condi- 
tions he  thinks  proper  as  conditions  precedent  to 
the  grant,  whether  they  relate  to  the  terms  of  the 
agreement  itself  or  being  extraneous  to  it  relate  to 
the  execution  or  other  considerations  which  have 
to  be  taken  into  account  in  order  to  protect  the 
interest  of  the  Native  of  India  departing  out  of  it 
by  sea.  S.  29  of  the  Indian  Emigration  Act,  1883, 
makes  it  compulsory  that  the  execution  of  the 
agreement  therein  referred  to  should  be  in  the 
presence  of  the  Protector.  In  s.  108  of  the  Act 
the  power  conferred  on  the  Local  Government, 
who  have  delegated  their  power  to  the  Protector, 
is  discretionary,  and  it  is  left  to  that  Government 
to  decide  whether  in  any  particular  case  any  agree- 
ment referred  to  in  s.  107  shall  be  executed  or  not 
in  its  presence,  that  is,  in  the  presence  of  the  Pro- 
tector acting  as  its  delegated  authority.  The  two 
sections  being  thus  distinguishable,  the  language  of 
one  cannot  be  invoked  to  aid  the  construction  of 
the  other,  especially  where  the  language  of  each  is 
plain.     Empeeor  v.  Jeevanji  (1907) 

I.  L.  R.  31  Bom.  611 

s.  107 — Servant    offending  under    the 


EMIGRATION      ACT      (XXI      OF    1883 
AMENDED  BY  ACT  X  OF  1902)— confi. 

s.  101—condd. 


Act  in  the  course  of  his  master^s  employment  for  his 
master's  benefit — Master's  liability — Artisan — En- 
gine driver  on  board  a  steamer.  If  a  servant  having 
been  appointed  as  an  agent  for  a  particular  business 
by  his  master,  enters  into  an  agreement  in  con- 
nection with  that  business,  everything  which  he 
does  within  the  scope  of  his  emplo3'ment  for  that 
purpose  will  be  binding  upon  the  master  and  the 
master  will  be  criminally  liable  for  such  act  of  the 
servant  under  the  Indian  Emigration  Act  (XXI  of 
1883).  In  such  a  case  the  master's  express  know- 
ledge of  or  consent  to  the  act  is  not  necessary,  be- 
cause by  the  very  fact  of  the  appointment  of   the 


servant  as  an  agent  in  such  a  business,  the  master's 
knowledge  of  or  consent  to  every  act  done  by  the 
servant  or  agent  within  the  scope  of  his  employ- 
ment is  implied  by  law.  A  person  engaged  to 
drive  an  engine  on  board  a  steamer  is  an  artisan 
within  the  meaning  of  the  term  as  used  in  s.  107  of 
the  Indian  Emigration  Act,  1883.  Emperor  v. 
Haji  Shaik  Mahomed  (1907) 

I.  Ii.  R.  32  Bom.  10 

EMIGRATION   OF  NATIVE   LABOUR- 
ERS. 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
one  District — Emigrants,  etc. 

4  Mad.  Ap.  4 

ENCROACHMENT. 

-See  Easement  .  I.  L.  R.  28  Bom.  428 

See  Grant        .  I.  L.  R.  35  Calc.  478 

See  Injunction  I.  L.  R.  28  Bom.  298 

See  Jurisdiction  of  Ma«;istrate. 

I.  L.  R.  32  Calc.  287 

See  Landlord  and  Tenant — Accretion 
to  tenure      .       1  B.  L.  R.  A.  C.  21 

22  W.  R.  246 
I.  L.  R  10  Calc.  820 
I.  L.  R.  16  Bom.  552 
I.  L.  R.  25  Calc.  302 

See  Landlord  and  Tenant. 

13C.  W.  N.  698 

See  Landlord  and  Tenant — Obligation 

OF  Tenant  to  keep  Holding  Distinct. 

9  C.  Ii.  R.  347 

See  Land-revenue. 

I.  L.  R.  25  Bom.  752 

See  Liottation  Act,  Art.  149. 

I.  Ii.  R.  19  Mad.  154 

See  Nuisance — Public  Nuisance  under 
Penal  Code  .  I.  L.  R.  20  Mad.  433 

See  Right  of  Suit — Buildinci,  Suit  to 

restrain         .         .        22  W.  R.  73 

25  W.  R.  624 

See  Right  of  Suit — Injury  to  Enjoy- 
ment OF  Property. 

I.  L.  R.  18  Bom.  699 

on  public  w^ay. 

See  Nuisance — Under  Criminal  Proce- 
dure Code  .      6  C.  W.  N.  886 

on  vacant  land. 

See  Possession — Adverse  Possession. 

1  Agra  Rev.  38 
I.  L.  R.  16  Bom.  338 

See  Right  of  Way. 

I.  L.  R.  17  Bom.  648 
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-ENCROACHMENT— contd. 


1. 


Ijegal  rights  of  owner  of  land 


— Owner  not  compellable  to  accept  compensation 
instead  of  removal  of  encroachment.  In  a  suit  to 
recover  land  adjacent  to  a  temple  belonging  to  the 
defendants,  on  which  land  the  defendants  had  en- 
oroached  by  building  verandahs,  the  lower  Courts 
found  that  the  land  sued  for  was  the  property  of 
the  plaintiff  subject  to  the  defendants'  right  of 
access  to  the  temple,  and  directed  the  defendants  to 
pay  compensation  to  the  plaintiff  for  the  encroach- 
ment. The  plaintiff  appealed  to  the  High  Court. 
Held,  that,  the  land  being  found  to  be  the  plaintiff's, 
the  Courts  could  not  compel  him  to  part  with  his 
legal  rights  and  accept  compensation  against  his 
Avill,  however  reasonable  it  might  appear  to  be. 
The  defendants  were  accordingly  ordered  to  re- 
move the  verandahs  complained  of  and  to  restore 
possession  of  the  land  to  the  plaintiff.  Govind 
Venkaji  v.  Sadashiv  Bhabma  Shet 

I.  L.  R.  17  Bom.  771 

2.  Injury  to  property — Contri- 
butory act — Tort — Contributory  negligence.  As  in 
the  case  of  contributory  negligence,  so  an  act  of 
one  party  can  only  be  contributory  to  the  injury 
he  complains  of,  if  by  the  exercise  of  ordinary  care 
the  other  party  could  not  have  avoided  causing  the 
injury.    Madhava  Rau  v.  Fbrnandes 

I.  L.  R.  17  Mad.  368 


3. 


Stranger  building  on  land 


of  another — Acquiescence  of  owner — Delay  of 
owner  in  suing  possession — Form  of  decree.  It  is 
well  established  law  in  England  that  if  a  stranger 
builds  on  the  land  of  another,  although  believ  ng  it 
to  be  his  own,  the  owner  is  entitled  to  recover  the 
land  with  the  building  on  it,  unless  there  are  special 
circumstances  amounting  to  a  standing  by  so  as  to 
induce  the  belief  that  the  owner  intended  to  forego 
his  right  or  to  an  acquiescence  in  his  building  on 
the  land.  This  is  also  the  law  in  India,  with  the 
exception  that  the  party  building  on  the  land  of 
another  is  allowed  to  remove  the  building.  Delay 
by  the  owner  in  bringing  a  suit  U  not  in  itself 
sufficient  to  create  an  equity  in  favour  of  the 
person  spending  money  on  the  land  so  as  to  deprive 
the  owner  of  his  strict  rights.  The  decree  made  by 
the  High  Court  was  that  the  plaintiff  should  recover 
the  land  with  liberty  to  the  defendant  forthwith 
to  commence  to  remove  his  building  and  to  restore 
the  property  to  the  condition  in  which  it  was 
when  he  took  possession,  the  same  to  be  completed 
within  one  year  from  date  of  decree.  In  default, 
the  plaintiff  to  be  at  liberty  to  remove  the  building 
at  the  expense  of  the  defendant.  Premji  Jivan 
Bhate  v.  Cassum  Juma  Ahmed 

I.  Ii.  R.  20  Bom.  298 

4     Projection       *'  Fixture  "  — 

Obstriiction  on  public  street — Calcutta  Muni- 
cipal Act  {Bengal  Act  III  of  1899),  ss.  3,  sub-s. 
{37),  286,  336,  341.  A  verandah  att-ached  to  and 
projecting  from  a  house  and  supported  on  pillars 
sunk  down  into  the  soil  between  a  street  and  a 
drain  which  mns  between  the  street  and  the  front 
of  the  house,  is  a  *  fixture '"  and  **  a  proiection. 


ENCROACHMENT— co»cW. 

encroachment,  or  obstruction  over  or  pn  a  public 
street  "  within  the  meaning  of  s.  341  of  the  Calcutta 
Municipal  Act.  Cobporation  op  Calcutta  v, 
Imadul  Huq  (1907)      .      I.  L.  R.  34  Calc.  844 

ENCUMBRANCE. 

See  Grant      .      I.  L.  B.  35  Calc.g931 

See  Incumbrance. 

See  Sale  fob  Arrears  op  Revenue. 

8  C.  W.  N.  788 
annulment  of— 

See  Bengal  Tenancy  Act,  s.  167. 

11    C.W.N.  350 
ENDORSEMENT. 

See  Evidence — Parol  Evidence — Vary- 
ing OR  CONTRADICTING  WRITTEN  IN- 
STRUMENTS    .     I.  L.  R.  14  Boui.^472 

See  Government  Promissory  Note. 

13B.  Ii.  R.  359 

See  HuNDi — Endorsement. 

See  Promissory  Notes — Assignment  of, 
AND  {Suits  on.  Promissory  Notes. 

See  Registration  Act,  s.  17. 

I.  L.  R.fcl4  Bom.J472 

See  Stamp  Act,  1879,  s.  39. 

I.  L.  R.  11  Mai.  40 

See  Stamp  Act,  1879,  Sch.  ll,  Atir.  13. 

I.  Ii.  R.  10  Mad.  64 

assignment  and  re-transfer  by — 

See  Stamp  Act,  1869,  ss.  34  and  41. 

I.  Ii.  R.  3  Calc.  347 

forged. 

See  Bill  op  Exchange. 

I.  L.  R.  15  Bom.  287 

See  HuNDi — Property  in  Hundi  and 

H'ORGED   HUNDI. 

7  B.  L.  R.  275,  289  note 
of  transfer  on  bond. 

See  Stamp  Act,  1879,  s.  13. 

I.  L.  R.  17  Bom.  687 

__ of  -warrant  of  arrest. 

See  Warrant  of  Arrest — Criminal 
Cases  .         .       5  C.  W.  N.  447 

■ on  deed  of  sale. 

See  Registration  Act,  1877,  s.  17. 

I.  Ii.  R.  2  Bom.  547 

on  mortgage-bond. 


See  Registration  Act,  1877,  s.  17. 

I.  L.  R.  9  All.  108 

—  to  allow  third  person  to  sue. 

See  Promissory  Note — Assignment  of, 
AND  Suits  on,  Promissory  Notes. 

8  B.  L.  R.  O.  C.  130 
2  C.  W.  N.  286 
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ENDOWMENT. 

See  Act,    1863— XX  (Religious  Endow- 
ments). 
See  Appeal.     .     I.  L.  R.  34  Gale.  584 
See  Bengal  Regulation  VIII  of  1819. 
^ee  Debutter        .       13C.  W.N.  805 
See  Debutteb  Peopebty. 

See     Declaeatoey  Decree,  suit  foe — 
Endowment. 

See  Deceee — Consteuction  of  Deceee — 

Endowment  .  I.  L.  R.  17  Mad.  343 

L.  B.  211.  A.  71 

See  Deceee — Foem  of  Decree — Endow- 
ment    .        .  .        21W.B,834 
I.  L.  R.   24  Bom.  50 

See  Evidence  Act  (I  of  1872),  s.  90. 

I.  li.  R.  33  Gale.  571 

See  Hindu  Law — Endowment. 

9  G.  W.  N.  528 

I.  L  R.  27  All.  581 

I.  L.  R.  36  Gale.  1003 

See  Hindu  Law — Custom — Endowment. 

Ii.  R.  1 1.  A.  209 

I.  L.  R.  14  Bom.  90 

See.  Limitation    I.  L.  R.  32  Gale.  129 
See  Limitation  Act,  1877,  ss.  2,  10,  28. 
I.  L,  R.  31  Gale.  314 
8  G.  W.  N.  809 

See   Limitation     Act,     1877,    Sch.   IF, 
Art.  134. 

I.  Ii.  R.  27  Bom.  363,  500 

Aets.  134  and  144. 

I.  L.  R.  27  Bom.  373 

See  Mahomedan  Law  9  O.  W.  N.  625 

See  Mahomedan  Law — Endowment. 

See  Malabae  Law — Endowment. 

See  Moetgage  .         .    9  C.  W.  N.  914 

See  Onus  of  Peoof — Trust,  Revocation 
OF     .  .10  B.  Ii.  R.  P.  G.  19 

See  Reference  to  High  Court — Civil 
Cases        .      I.  L.  R.  25  Bom.  327 

See    Right    of    Suit — Chaeities    and 
Teusts. 

See  Right  op  Suit — Endowments,  Suits 

eelatinq  to       I.  L.  R.  13  Mad.  277 

I.  L.  R.  17  Mad.  143 

See    Small     Cause     Couet     Mofussil 
JuEiSDicTiON — Endowment. 

I.  L.  R.  14  AIL  413 
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1. 


Religious  endowment — Civil 


Procedure  Code,  1877,  a.  639.  S.  r)39  of  the  Civil 
Procedure  Code,  1877,  does  not  apply  to  the  case  of 
an  endowment  for  purposes  religious  as  well  as 
charitable.      Kaeuppa  v.  Abumuoa 

I.  Ij.  R.  6  Mad.  383 


"ENJ^OWM-HNT—contd.     . 

2.  Suit  for  manage- 
ment of  religious  endowment — Right  of  suit — Act 
XX  of  1863,  s.  18 — Parties — Jurisdiction  of  High 
Court.  The  plaintiffs,  describing  themselves  as  the 
Calcutta,  Tairo  Pantee  Anungo  Punch  Brethren,  in 
whom  (as  they  alleged)  was  vested  the  management 
and  control  of  the  temples,  endowments,  and  w  or- 
ship  of  the  Degumbery  sect  of  Jains,  and  who 
formed  the  committee  for  the  management  of  all 
the  Jain  charities  as  well  in  Calcutta  as  in  all 
the  other  towns  and  places  in  India,  brought  a  suit, 
praying,  inter  alia,  for  the  construction  of  a  will, 
and  for  a  declaration  of  their  rights  thereunder  as 
members  of  the  said  Punch,  and  to  have  property 
dedicated  by  the  will  to  religious  purposes  ascer- 
tained and  secured.  Held  per  Kennedy,  J.,  in  the 
Court  below,  that  the  description  of  the  character 
in  which  the  plaintiffs  sued  was  uncertain  and 
ambiguous  ;  that,  inasmuch  as  the  property  in 
question  was  not  dev^  utter,  thej  plaintiffs  were  not 
sebaits,  and  all  they  could  i.'laim,  therefort^,  was  a 
right  of  management ;  and  that  a  mere  manager, 
without  some  special  power  which  the  Hindu  law 
confers  on  sebaits,  could  not  institute  such  a  suit  ; 
that  the  plaintiffs  not  being  a  corporation  could 
not  sue  in  a  corporate  character  ;  that  assuming 
religious  endownients  had  been  created  by  the  will 
leave  to  bring  the  suit  should  have  been  obtained 
under  s.  18  of  Act  XX  of  1863  ;  and  that,  if  the 
gifts  in  the  will  could  be  treated  as  charitable  be- 
quests, pos.sibly  the  Advocate  General  could  sue. 
Held  on  appeal,  reversing  the  decision  of  the  lower 
Court,  that  the  right  in  which  the  plaintiffs  sued  was 
sufficiently  shown,  and  that  the  object  of  the  suit 
was  not  to  assert  any  personal  right  of  ownership 
in  the  plaintiffs.  Held,  further,  that  the  Advocate 
General  was  nol  a  necessary  party,  although  it  was 
desirable  that  such  suits  should  be  brought  only 
with  his  consent,  or  by  the  leave  of  the  Court. 
Held,  further,  that  suits  of  this  description  do  not 
fall  under  Act  XX  of  180.%  but  come  under  the 
ordinary  jurisdiction  of  the  Court,  inherited  from 
the  Supreme  Court,  and  conferred  upon  that  Court 
by  its  Charter — a  jurisdiction  similar  in  its  general 
features  to  that  of  the  Lord  Chancellor  in  England. 
Panchcoweie  Mull  v.  Chumeool^ll 

I.  Ii.  R.  3  Calc.  563  :  C.  L.  R.  121 

Kali  Chuen  Giei  r.  Golabi  .  2  C.  Ij.  R.  128 

Rup  Nabain  Sino  r.  Junko  Bye 

3  C.  L.  R.  121 
3. 


Creation    of    en* 

dowment,  presumption  of — Erection  of  temple — 
Ownership,  presumption  of.  The  mere  fact  of  the 
owner  of  land  having  erected  a  temple  and  planted  a 
grove  thereon  does  not  of  itself,  without  any  further 
evidence,  indicate  a  dedication  to  the  god  and  a 
cessation  of  the  rights  of  private  ownership  in  res- 
pect of  such  land.  Dakhni  Din  v.  Karim-un- 
NissA  .         .  I.  Ii.  R.  16  AU.  412 


Property 


\n 


British  India  of  a  temple  outside  British  India — 
Jurisdiction  in  suit  to  declare  right  to  officiate  in 
temple    and   for    share    of     temple    property.     The 
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plaintiff  was  a  member  of  a  family  which  had  the 
management,  and  received  the  income,  of  certain 
property  situate  in  British  India  belonging  to  a 
temple  situate  at  Ashta  in  the  Nizam's  territory. 
Part  of  the  income  was  devoted  to  religious  services 
and  part  to  the  support  of  the  family.    The  plaint- 
iff sued  to  recover  by  partition  his  share  of  the  in- 
come and  for  an  injunction  restraining  the  defend- 
ant from  interfering  with  the  plaintiff  in  celebrating 
religious  worship  at  the  temple  when  his  turn  came 
to  officiate.     The  defendant  (his  brother)  resided  at 
Ashta.    Heldf  that  the  right  to  share  in  the  income 
'   followed  the  devolution  of  the  office,  and  that  the 
Court  could  not  grant  the  relief  prayed  for,  as  the 
Courts  in   British  India  could  not  execute  their 
decree  by  putting  the  plaintiff  in  possession  of  his 
office  when  his  turn  came  to  officiate  at  the  temple 
which  was   outside   British   India.     Acv^ording  to 
Hindu  text-\^riters  as  regards  public  endowments, 
religious  offices  are  naturally  indivisible,  though 
modern    custom    has    sanctioned    a    departure  In 
respect  of  allowing  the  parties  entitled  to  share  to 
officiate*  by  turns,  and  of  allowing  alienation  within 
certain        restrictions.     Tkimbak        Ramkrishna 
Ranade  v.  Lakshman  Ramkrishna  Ranade 

I.  L.  E.  20  Bom.  495 

*^'  — Succession       in 

management   of  muth — Rdigioiis   Endowments   Act 
{XX  of  1863),  ss.  14,  18~Want  of  asceticism  of 
paradesi — Removal  of  paradesi — Form  of  decree-^ 
Civil  Proceduce  Code,  ss.  13,  43,  539— Right  of  suit 
— Res  Judicata — Relinquishment  or   omission  to  sue 
for  portion  of  claim.     The  plaintiff,  the  zamindar  of 
Sivagunga,  sued  in  a  subordinate  Court  to  remove 
the  defendant  from  the  office  of  head  of    a  muth. 
The  defendant  was  a  married  man  living  with  his 
wives  and  children,  whom  he  maintained  with  the 
produce  of  the  property  of  the  muth,  and  it  ap- 
peared  that  he  had  failed  to  perform  the  ceremonies 
of  the  institution.      The   muth    in  question  came 
into    existence   under   a   deed    6i   endowment   or 
"charity  grant,"  whereby  the  first  zamindar  of 
Sivagunga  granted  land  to  his  guru  for  the  erection 
and  maintenance  of  a  muth  and  the  performance 
of  certain  religious   exercises   in  perpetuity,   and 
provided    that    the    head    of    the  muth  should  be 
of  the  line  of  disciples  of  the  original  grantee  whose 
spiritual  family  he  desired  to  perpetuate.     In  1867 
a  predecessor  in  title  of  the  plaintiff  had  sued  un- 
successfully to  recover  certain  property  of  the  muth 
from  the  defendant,  alleging  another  cause  of  action 
than  his  status  as  a  married  man  and  his  misappro- 
priation of  the  muth  property ;  and  in  that  suit  it 
was  established  that  the  head  of  the  muth  for  the 
time  being  had  the  right  to  appoint  his  successor, 
and  that  such  appointment  was  not  subject  to  con- 
firmation by  the  zamindar.     No  sanction  had  been 
obtained  for  the  institution  of  the  present  suit.     It 
appeared  that  the  trusts  of  the    muth    had  been 
violated  and  the  income  misapplied,  and  that  there 
was  no  qualified  disciple  in  whom  the  right  of  suc- 
cession had  vested,  and  that  the  members  of  the 
plaintiff's  family  were  the  only  persons  interested 
in  the  appomtment.     HeUy  (i)  that  the  jurisdiction 
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^  the  subordinate  Court  was  not  ousted  by  Act 
XX  of  1863,  since  the  trusts  of  the  institution  were 
in  the  nature  of  private  trusts ;  (ii)  that  sanction 
under  s.  539  of  the  Civil  Procedure  Code  was  not  a 
prerequisite  of  the  suit  for  the  same  reason  ;  (iii) 
that  the  suit  was  not  barred  by  limitaton,  its  object 
being  to  prevent  a  specific  endowment  from  being 
diverted  from  its  legitimate  object  and  to  re-attach 
It  to  that  object ;  (iv)  that  the  suit  was  not  barred 
under  s.  13  or  s.  43  of  the  Civil  Procedure  Code  ; 
(v)  that  the  proper  decree  was  (1)  to  declare  the 
plaintiff's  right  to  appoint  a  qualified  person  with 
the  concurrence  of  the  rest  of  his  family;  (2) to 
direct  him  to  do  so  within  a  given   time,  failing 
which   the  suit  should  stand  dismissed  with  costs. 
If  such  appointment  was  made,    notice   should    be 
given  to  the  other  members  of  the  plaintiff's  family 
before  it  was  confirmed  ;  if  such  appointment  were 
confirmed,  the  property  should  be    directed    to    be 
delivered  to  the  person  appointed   to  be  adminis- 
tered in  accordance    with  the  trusts    and  usage  of 
the  muth.     Semhle  :  That  the  paradesi  or  head  of 
the  muth  might  be  a  married  man,  provided  he  had 
been  duly  initiated.     Sathappayyar  v.  Pertasami 

I.  Ii.  R.  14  Mad.  1 


6. 


Public,  religious,  and  charit- 


able     trust — Hindu    temple,    with    a    dharma- 
shala  and  sadavart  attached  to  it — Trustee — Liahilittf 
of  constructive  trustee.     A  Hindu  built  a  temple  in 
honour  of  the  deity  Shri  Pandurang,  to  which  were 
attached  a  dharmashala  and  a  sadavart  for  feeding 
travellers  and  giving  alms  to  the  poor.     For  the 
maintenance  of  the  temple  and  the  charities  con- 
nected Avith  it,  he  dedicated  certain  property  by  a 
deed  of  gift,  under  which  he  constituted  himself  a 
trustee  for  life  and  appointed  a  panch  to  act  as  his 
successors  in  the  trust.      During  his  lifetime   he 
managed  the  temple  as  provided  in  the  deed.     On 
his  death  in  1867,  the  panch  did  not  take  charge, 
but  his  son  (the  defendant)  assumed  the  manage- 
ment.    The  temple  was  open  to  the  Hindu  com- 
munity.    In  1894  the  jjujari  of  the  temple  and  five 
other  worshippers  of  the  idol  filed  this  suit  under 
s.  539  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
1882)  with  the  sanction  of  the  Advocate  General, 
for  removing  the  defendant  from  the  management 
of  the  temple  on  the  ground  of  his  misconduct  and 
mismanagement  of  the  trust  property.     The  de\ 
fendant  pleaded  [inter  alia)  that  the  property  was 
not  a  public,  religious,  and  charitable  trust ;  that 
he  was  not  a  trustee ;  that  the  plaintiffs  had  no 
right  to  sue ;  and  that  the  suit  was  time-barred. 
Held,  (i)  that,  having  regard  to  the  fact  that  a 
certain  number  of  the  public  had  always  used  the 
temple,  that  there  was  attached  to  it  a  dharma- 
shala, and  that  the  surplus  funds  not  required  for 
the  service  of  the  temple  were  to  be  applied  to 
feeding  travellers  and  maintaining  a  sadavart,  the 
intention  of  the  founder  was  to  devote  the  property 
to  public,  religious,  and  charitable  purposes ;  (ii) 
that  although  the  defendant  was  not  appointed  a 
trustee,  yet  by  taking  charge  of  the  endowment, 
and  purporting  to  manage  it  as  temple  property, 
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he  made  himself  a  constructive  trustee,  and  was 
liable  as  such  to  the  beneficiaries.  Jugalkishobb 
V.  Lakshmandas  Raghunath  Das 

I.  Ij.  R.  23  Bom.  659 

7. Suit  by  trustees  for  posses- 
sion— Madras  Regulation  VII  of  1817 — Order  of 
Revenue  Board  appointing  manager.  The  suit  was 
brought  by  the  trustees  of  certain  pagodas  for  the 
recovery  of  six  villages  for  the  defendant  on 
behalf  of  the  pagodas  and  to  declare  a  copper 
sanad,  purporting  to  be  an  ancient  grant  on  which 
defendant  based  his  title,  a  forgery.  The  District 
Judge  considered  that  the  evidence  sufficiently 
established  that  the  title  to  the  villages  was  in  the 
temples,  and  not  in  the  defendant,  but  he  was  also 
of  opinion  that,  as  defendant  had  been  lawfully 
placed  in  management  by  the  Board  of  Revenue  in 
1858,  he  was  entitled  to  hold  the  villages  for  life. 
He  therefore  declared  plaintiff's  reversionary  title 
as  trustee  of  the  temples  on  the  death  of  the  defend- 
ant. Defendant  appealed  from  this  decision  as  to 
the  title,  and  plaintiff  appealed  as  to  the  part  of  the 
decree  which  refused  him  immediate  possession  of 
the  property.  Hdd  by  Innes,  J.,  that  the  title  to 
manage  must  reside  in  the  pagoda  if  it  did  not 
reside  in  the  defendant,  that  the  evidence  abund  vnt- 
antly  negatived  the  title  of  the  defendant,  and  that 
plaintiff  was  entitled  to  possess  and  manage  the 
property  as  trustee  of  the  temples.  Upon  the 
question  whether  plaintiff  was  precluded  from  re- 
covering during  the  lifetime  of  defendant,  by 
reason  of  the  order  of  1858,  placing  defendant  in 
possession :  Held,  that  the  Government  could  not 
create  a  valid  title  to  more  than  they  themselves 
possessed  ;  that  they  had  simply  taken  over  the 
possession  and  management  of  the  endowment,  and 
afterwards  given  it  over  to  defendant ;  that  by  so 
doing  they  relieved  themselves  of  the  trust  they 
had  undertaken  under  Regulation  VII  of  1817,  but 
did  not  thereby  appoint  defendant  a  manager  under 
Regulation  VII  of  1817.  Naixathumbt  Battar  v. 
Nellakumaka  Pillai    .         .         .7  Mad.  306 


8. 


Hindu    or  Mahomedan  re- 


ligious endow^ment — Alienation  or  pledge  of 
— Bombay  Act  II  of  1863,  a.  8,  cl.  3 — Common 
law  of  the  country.  Religious  endowments  in  this 
country,  whether  they  are  Hindu  or  Mahomedan, 
are  not  alienable ;  though  the  annual  revenues  of 
such  endowments,  as  distinguished  from  the  corpus, 
may  occasionally,  when  it  is  necessary  to  do  so  in 
order  to  raise  money  for  purposes  essential  to  the 
temple  or  other  institution  endowed,  but  not  fur- 
ther or  otherwise,  be  pledged.  Bombay  Act  II  of 
1863,  8.  8,  cl.  3,  contained  no  new  law  but  merely 
declared  the  pre-existing  common  law  of  this  country. 
Narayan  v.  Chintaman    .    I.  L.  R.  5  Bom.  393 

9.    Charity — Family  idols — Sale  of 

trust  property  in  execution — Suit  by  trustee  to 
recover  the  property — Limitation.  The  Hindu 
law,  unlike  the  English  law  with  respect  to 
charities,  makes  no  distinction  between  a  religious 
endowment  having  for  its  object  the  worship  of  a 
household  idol  and  one  which  is  for  the  benefit  of 
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the  general  public.  In  execution  of  decrees  against 
the  plaintiff  as  the  representative  of  his  deceased 
father  and  brother,  certain  lands  were  sold  to  the 
first  defendant.  The  plaintiff  sued  to  recover  them, 
alleging  that  the  former  owner  of  the  lands  had 
assigned  them  to  his  (the  plaintiff's)  brother  and 
himself  (the  plaintiff)  and  their  descendants  by  a 
deed  of  gift  to  perpetuate  the  worship  of  the  donor's 
household  idol.  Held,  that  the  plaintiff  was  entitled 
to  recover  the  property.  The  gift  was  a  valid  one, 
creating  a  religious  endowment  under  the  Hindu 
law,  and  that  the  plaintiff's  suit  was  not  to  set 
aside  the  sale,  but  was  one  by  the  trustee  of  the 
endowment  to  recover  the  property  to  which  the 
limitation  of  twelve  years  was  applicable.  Rupa 
Jaqshet  v.  Krishnaji  Go  vino 

I.  Ii.  R.  9  Bom.  169 


10. 


Charitable    en- 


dowment— Trust  property  soli  in  execution — 
Rights  of  heirs  of  the  creator  of  the  triiH  against  execu- 
tion-purchaser. A  trust-deed  of  certain  property 
executed  by  the  member  of  a  Hindu  family  pro- 
vided that  neither  he  nor  his  heirs  should  incumber 
or  alienate  it,  but  that  in  case  of  necessity  his  heirs 
might  maintain  themselves  out  of  the  income  while 
administering  the  trust  of  a  certain  charity.  The 
provisions  of  the  trust  were  not  proved  to  have  been 
observed  by  the  settlor  or  his  family,  and  the  settlor 
on  one  occasion  disclaimed  the  trust.  The  trust 
property  was  attached  and  sold  in  execution  of 
personal  decrees  passed  against  the  settlor  and  an- 
other member  of  his  family.  The  widow  of  the 
latter,  after  the  death  of  the  settlor,  sued  to  re- 
cover the  land  from  the  execution-purchaser  as  heir 
to  the  settlor.  Hdd,  that  the  plaintiff  was  not 
entitled  to  recover  the  land.  Rupa  Jagshet  v. 
Krishnaji  Oovind,  I.  L.  R.  9  Bom.  169,  distinguished. 
SupPAMMAL  v.  Collector  of  T\njore 

I.  Ii.  R.  12  Mad.  387 

11. Trustee— .4d  XX  of   1863,  s. 

14-~Bengal  Regulation  XIX  of  1810— Civil  Pro- 
cedure Code,  1882,  a.  539 — Suit  to  remove  trustee* 
of  Hindu  rdigiou^  endowment — Right  of  represen- 
tative of  founder  of  trust  to  nominate  trustee.  The 
Maharaja  of  B  in  1862  assigned  certain  lands 
situated  in  Bengal  for  the  maintenance  of  a  temple 
at  Chauria  in  the  Gorakhpur  district,  and  appointed 
certain  trustees  of  the  endowment.  Those  trustees 
dealt  with  the  property  in  a  manner  inconsistent 
with  the  trust  by  making  alienations  thereof  as  if  it 
were  their  own  private  property.  In  1893  the  re- 
presentative in  title  of  the  original  settlor  sued  in 
the  Court  of  the  District  Judge  of  Gorakhpur  to 
have  certain  alienations  made  by  the  said  trustee* 
set  aside  and  the  property  restored  to  its  original 
uses,  and  for  the  appointment  of  a  new  trustee  or 
new  trustees  in  place  of  the  trustees,  defendants  to 
the  suit.  Hdd,  that  such  a  suit  was  rightly  brought 
under  s.  14  of  Act  XX  of  1863,  and  that  it  was  not 
essential  for  the  application  of  that  Act  that  the 
endowment  should  ever  have  been  taken  under  the 
control  of  the  Board  of  Revenue.  Oanes  Sing  v. 
Ramgopal  Sing,  5  B.  L.  R.  Ap.  55,  and   Dhurrum 
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Singh  v.  Kissen  Singh,  I.  L.  R.  7  Calc.  767,  ap- 
proved. Baghubar  Dial  v.  Kesho  Ramanuj  Das, 
I.  L.  R.  11  All.  18,  quoad  hoc,  overruled.  Heldy 
also,  that  s.  539  of  the  Code  of  Civil  Procedure  was 
not  applicable  to  the  above  suit.  Lahshmandas 
Parashram  v.  Ganpatrav  Krishna,  I.  L.  R.  S  Bom. 
366,  and  Jawahra  v.  Akhar  Husain,  I.  L.  R.  7  All. 
178,  referred  to.  Held,  also,  that,  there  being  no 
special  provision  in  the  endowment  for  the  appoint- 
ment of  trustees,  the  right  of  nomination  remained 
vested  in  the  founder  of  the  endowment,  and  that 
the  right  to  nominate  continued  to  his  heirs. 
Gossami  Sri  Gridhariji  v.  Romanlalji  Gossami, 
I.  L.  R.  17  Calc.  3  ;  L.  R.  16  I.  A.  137,  referred 
to.     Sheobatan  Kunwaki  v.  Ram  Pargash 

I.  li.  B.  18  All.  227 


12. 


Trust — Ground 


for  removing  hereditary  trustee — Mistake  by  trustee 
as  to  true  legal  position — Appointment  of  a  deva- 
sthan  committee — Scheme  of  management.  A  mis- 
take by  a  hereditary  trustee  of  a  devasthan  as  to 
his  true  legal  position  does  not  of  necessity  afford  a 
ground  for  removing  him  from  his  post  of  manager 
and  entrusting  it  to  new  hands.  The  management 
of  a  devasthan  being  found  to  be  lax  and  improvi- 
dent, but  not  fraudulent  and  dishonest,  the  Court 
declined  to  remove  the  manager,  but  appointed  a 
devasthan  committee  to  supervise  and  control  him, 
and  framed  a  scheme  for  the  management  of  the 
trust.  Annaji  Raghunath  Gqsavi  v.  Narayan 
SiTARAM        .         .         .     I.  L.  K.  21  Bom.  558 


13. 


Devasthanam  cominittee — • 


Grounds  for  removal  from  office — Errors  of  judg- 
ment on  part  of  committee-man.  Mere  error  in 
judgment  on  the  part  of  a  member  of  a  devasthanam 
committee  is  not  sufficient  to  disqualify  him  from 
«ontinuing  to  hold  such  office.  To  justify  the  re- 
moval of  such  an  office-holder,  it  must  be  shown 
that  the  further  holding  by  him  of  the  office  is  in- 
compatible with  the  interests  of  the  temple  under 
the  charge  of  the  committee  of  which  he  is  a 
member.  The  duty  of  a  devasthanam  committee 
consists  primarily  in  seeing  that  its  endowments 
are  appropriated  to  their  legitimate  purposes,  and 
are  not  wasted.  It  is  not  a  part  of  the  duty  of  such 
a  committee  to  interfere  with  the  trustees  in  matters 
relating  to  rituals.  Tiruvengadath  Ayyangar 
V.  Sbinivasa  Thathachariar 

I.  L.  K.  22  Mad.  361 


14. 


Devasthanam  com- 


mittee— Dismissal  of  dharmakarta  by  three  out 
of  five  members  of  committee  without  meeting — 
Legality  of  such  dismissal.  The  dharmakarta  of  a 
temple  was  suspended  and  dismissed  from  office  in 
the  following  manner  : — One  member  of  the  deva- 
sthanam committee  consisting  of  five  initiated  an 
enquiry,  received  petitions  and  took  evidence,  sub- 
mitting the  results  of  his  enquiry  to  two  other 
members  successively,  the  three  signing  an  order 
calling  upon  the  dharmakarta  to  present  himself  at 
the  office  for  the  purpose  of  an  enquiry  in  certain 
charges  laid  against  him.  No  date  was  fixed  for 
the  enquiry,  and  the  two  remaining  members  of  the 

VOL.  n. 
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committee  took  no  part  in  the  proceedings.  Th© 
dharmakarta  took  no  notice  of  the  order,  where- 
upon the  same  three  committee-men  signed  And 
issued  another  resolution  dismissing  him  from  his 
post.  This  resolution  was  sent  to  the  other  two 
members  of  the  committee,  but  was  not  signed  by 
them.  Held,  that  the  dismissal  was  illegal.  The 
dharmakarta,  being  the  holder  of  an  office,  could 
only  bo  removed  from  it  by  the  corporate  act  of  the 
committee  generally.  The  acts  of  a  corporation 
(to  which  the  committee  might  be  likened)  must  be 
performed  at  a  meeting  convened  after  due  notice 
to  all  the  members  of  the  body  ;  and  though  there 
might  be  exceptions  to  that  rule,  a  case  in  which 
the  matter  to  be  decided  involved  the  rights  of  third 
parties  and  a  decision  to  their  prejudice  was  one  in 
which  the  rule  should  be  enforced.     Thandava,- 

RAYA  PiLLAI  V.  SCTBBAYYAR 

I,  li.  B.  23  Mad.  483 
-Christian  eadowment — Power* 


15.  

of  a  Christian  con'jre'jation  to  elect  under  which 
Bishopric  the  endowment  should  be  placed  in  spiritual 
matters — Effect  of  a  concordat  plarinj  the  endowment 
within  the  territorial  jurisdiction  of  a  certain  Bishop- 
Suit  for  partition  of  the  endowment.  In  the  year 
1806,  a  fund  was  started  by  a  caste  of  Roman 
Catholic  boatmen  in  Royapuram  for  the  purpose  of 
supplying  the  religious  wants  of  the  caste,  and  in 
1829  the  Church  of  St.  Peter  at  Royapuram  was 
erected.  The  fuad  was  under  the  control  of  the 
Government  Marine  Board,  which  in  1830,  in  con- 
sequence of  disputes  between  the  headmen  of  the 
caste,  suspended  all  payment.  In  1863  a  member 
of  the  caste,  claiming  bo  be  sole  surviving  hear! man, 
brought  a  suit  against  Government  for  a  declara- 
tion that  he  was  sole  surviving  headman,  »,nd  as 
such  entitled  to  the  solo  management  of  the  fund* 
then  in  the  hands  of  Government,  which  funds  the 
Government  paid  into  Court  to  the  credit  of  the 
said  suit.  By  the  decree  in  this  suit  it  was  declared 
that  the  fund  in  question  bilonged  to  the  whole 
body  of  Roman  Catholic  boatmen  in  Royapuram, 
that  it  must  be  devoted  to  the  religious  observances 
of  the  body,  and  that  it  rested  with  that  body  to 
determine  whether  in  spiritual  matters  the  Church 
should  continue  under  the  Vicar  Apostolic  or  the 
Goanese  Bishop  of  Mylapore.  In  1 886  a  concordat 
was  executed  between  the  Pope  of  Rome  and  the 
King  of  Portugal,  the  effect  of  which  was  to  pkce 
St.  Peter's  Church  within  the  territorial  jurisdic- 
tion of  the  Vicar  Apostolic.  Plaintiffs,  who  were 
members  of  the  Goanese  party,  complained,  that 
having  regard  to  the  effect  of  the  concordat  of  1 886, 
it  would  be  impossible  for  their  party — even  if  in  a 
majority — to  elect  a  priest  of  their  own  party,  and 
prayed  for  a  division  of  the  fund.  Heli,  that 
even  if  this  were  so,  this  fact  would  not  justify  the 
Court  in  taking  away  from  St.  Peter's  Church  part 
of  its  endowment.  Chinnas^mt  MnnATj  «.  Anvo- 
CATE  General        .         .    I.  L.  R.  17  Mad.  406 


16. 


Sale  of  office  attached  to  a 


temple — Mirasi    riqhts   nftnchel  to  Demstanam^ — 
Suit  against  office-holder — Compromise  consenting  to 

5u2 
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sale  of  ofjice  and  its  emoluments — Decree  in  terms  of 
compromise — Execution  proceedings — Invalidity  of 
compromise  opposed  to  public  policy — Right  of  Court 
to  refuse  to  execute.  The  sale  of  an  ofl&ce  attached  to 
a  temple,  involving  services  of  a  personal  nature  and 
entitling  the  holder  of  it  to  receive  emoluments,  is 
against  public  policy,  and  will  not  be  recognised  or 
enforced  by  the  Courts.  The  holder  of  such  an  office 
was  sued  by  a  person  to  whom  he  had  mortgaged  his 
right  to  the  office,  together  with  other  property  ; 
and  a  compromise  was  arrived  at,  by  the  terms  of 
which  the  office-holder  agreed  that  his  right  to  the 
office  and  to  its  emoluments  should  be  sold  in  satis- 
faction of  the  mortgage-debt.  A  decree  was  passed 
in  terms  of  the  compromise,  and  the  decree-holder 
sought  to  have  the  right  to  the  office  sold  in  execu- 
tion of  that  decree,  and  contended  (on  objection 
being  raised)  that  inasmuch  as  a  decree  had  been 
passed  directing  the  sale  of  the  office,  the  Court 
executing  the  decree  was  not  at  liberty  to  consider 
its  validity,  but  must  execute  it  according  to  its 
terms.  Heldy  that,  as  the  decree  was  based  on  an 
agreement  of  compromise,  and  the  Court  had 
merely  adopted  the  contract,  the  Court  must  be 
taken  to  have  adopted  it  with  all  its  incidents.  By 
s.  375  of  the  Code  of  Civil  Procedure,  the  Court  had 
no  jurisdiction  to  pass  a  decree  on  a  compromise 
unless  it  was  a  lawful  compromise.  Any  terms  of  a 
contract  which  are  opposed  to  public  policy  are 
invalid,  and  will,  therefore,  not  be  enforced  by  the 
Courts,  and  so  far  as  a  decree  embodies  unlawful 
terms  of  a  compromise  it  is  inoperative  and  will  not 
be  enforced.  Nagappa  v.  Vencata  Rau,  I.  L.  R. 
24  Mad.  265y  referred  to.  Lakshmanaswami 
Naidu  v.  Ranoamma  (1902)  L  Ii.  R.  26  Mad.  81 


17. 


"Words      of      dedication. 


Where  in  a  deed  of  gift  and  dedication  the  fol- 
lowing passage  occurred  :  *'  The  right  and  power 
of  gift  are  yours.  I  and  my  heirs  shall  have  no 
liability,  claim  or  right  :"  Held,  that  there  was  no 
absolute  dedication  of  the  property  to  the  idol  so  as 
to  constitute  the  property  covered  by  the  same 
debutter  and  inalienable.  Habasundari  Majumdar 
V.  Basanta  Ktjmab  Roy  (1905) 

9  C.  W.  N.  154 


18. 


Valid  religious  endowment. 


conditions  of — Absolute  gift,  restraint  upon 
immediate  enjoyment — Residuary  clause,  construc- 
tion of —  "  Moveable  properties  for  the  service  of 
idols,"  construction  of.  In  order  to  constitute  a 
vaUd  endowment  all  that  is  necessary  is  to  set  apart 
specific  property  for  specific  purposes  and  when 
these  purposes  are  clearly  religious  and  charitable 
in  their  nature,  the  trust  is  not  invalid  merely  be- 
cause it  transgresses  against  the  rule,  which  forbids 
the  creation  of  a  perpetuity.  The  trust  does  not 
become  invalid  by  reason  of  the  fact  that  there  is  no 
express  gift  to  any  specific  idol  or  that  the  gift  of 
certain  of  the  properties  is  to  idols,  which  are  not 
existent,  provided  the  testator  clearly  expresses  an 
intention  to  bequeath  certain  of  his  properties  to 
Bpecific  religious  or  charitable  trusts,  e.g.,   perform- 
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ance  of  Durga  and  Lakshmi  Pujahs,  which  iii» 
executors  and  trustees  are  to  carry  out  in  the 
manner  indicated  by  his  will.  The  Court  will  only 
frame  a  scheme,  when  a  testator  having  expresfed 
a  clear  intention  to  create  a  trust  has  failed  to  indi- 
cate the  means  by  which  the  trust  is  to  be  carried 
out.  By  his  will  the  testator  directed  that  the  in- 
termediate interest  for  13  years  in  certain  proper- 
ties was  not  to  go  to  his  sons,  but  was  to  be  dealt 
with  by  the  trustees  in  carrying  out  certain  specific 
trusts,  after  which  period  the  properties  were  to  go 
to  the  sons  absolutely  :  Held,  that  the  above  re- 
straint on  the  enjoyment  of  the  properties  was  not 
bad  in  law.  Lloyd  v..  Webb,  I.  L.  R.  24  Calc.  47, 
distinguished.  The  last  clause  in  the  will  was  **  I 
also  direct  that  all  the  moveable  properties  and 
articles,  which  I  shall  leave,  my  executors  and 
trustees  shall  keep  apart  such  of  them  as  they  shall 
think  necessary  for  the  service  of  the  thacoors  and 
they  shall  aft^r  13  years  divide  the  remainder 
among  my  three  sons  in  equal  shares  :"  Held,  that 
this  clause  applied  only  to  those  articles,  which 
were  suitable  for  the  worship  of  the  thacoors  and 
that  it  did  not  refer  to  moneys  and  other  articles  in 
the  hands  of  the  executors.  The  Court  also  gave 
a  direction  that,  after  due  administration,  the 
executors  should  deal  with  the  balance  in  their 
hands  as  in  the  case  of  intestacy  and  divide  the 
same   among   the  sons  of  the  testator  as  his  heirs. 

PRAFfLLA        ChUNDER       MULLICK       V.       JdOE^PnA 

Nath  Sreemany  (1905)        .        9  C.  W.  N.  528 

19.  Scheme    for    management 

of  Hindu  temple  by  Mahant — Power  to 
make  and  modify  siich  a  scheme — Power  to  alter 
trust  of  enaowment — Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  639 — Provision  for  application  of  Aurflus 
fiitids:  This  was  a  suit  in  which  the  respondent 
charged  the  appellant,  the  manager  of  a  certain 
Hindu  temple,  with  neglect  to  keep  proper  accounts, 
misappropriation  of  offerings  and  other  acts  of  a 
similar  character,  and  the  relief  prayed  was  the 
settling  of  a  scheme  for  the  management  of  the 
temple  including  "  provisions  for  the  application 
of  the  surplus  funds  belonging  to  the  temple  with 
such  modilcations  of  the  managing  authority  "  as 
might  be  necessary  to  obviate  the  evils  referred  to, 
"  and  place  the  administration  of  the  temple  on  a 
satisfactory  footing."  Objections  were  taken  Uy 
the  scheme  settled  by  the  High  Court  (which 
amended  one  framed  by  the  District  Court)  that 
its  efl"ect  would  be  to  lower  the  position  of  the 
Mahant  and  weaken  his  authority,  and  that  it 
provided  for  the  application  of  surplus  funds  by 
devoting  them  to  objects  foreign  to  the  purposes 
of  the  endowment.  The  Judicial  Committee  settled 
a  scheme  calculated  to  get  rid  of  those  objections 
and  to  meet  the  exigencies  of  the  case  without 
impairing  the  authority  of  the  Mahant  whose  posi- 
tion, subject  to  the  scheme,  was  to  be  the  same  as 
before,  and  providing  that  all  sxirplua  income 
should  be  invest-td  for  the  benefit  of  the  temple, 
with  liberty  to  the  Mahant  or  any  person  intcre-'ted 
to  apply  to  the  District  Court  with  reference  to  the 
carrying  out  the  directions  of  the  scheme,  or  to  the 
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High  Court  for  any  modiGcation  of  it  which  miffbt 
appear  to  be  necessary  or  convenient.  Prayag 
Doss  J I  Varu  v.  Tibtjmala  Srirangacharla 
Gaktj  (1007) 

I.  L.  R.  30  Mad.  138  ;  L.  R.  34  I.  A.  78 


20. 


Trustees,  removal    of — Re- 


4mous  Endowments  Act  {XX  of  1863),  S3.  3,  18 — 
Misfeasance — Breuch    of    trust.       All  endowments, 
which    are     affected     by     Regulation     XIX    of 
1810,    whether    they  come   under   the    Board    of 
Hevenue  or  not,  fall   within  the    purview    of  Act 
XX  of   18G3.       In   a   suit    brought  after  having 
•obtained  the  sanction  of  the  District  Judge  under 
8.  18  of  Act  XX  of  1863,  for  the  removal,  on  the 
ground  of  misfeasance,  breach  of  trust  and  neglect 
of  duty,  of  a  trustee  of  a  religious  endowment  for 
the  management  of  which  the  Local  Government 
appointed  in  1864  a  Committee  of  three  members 
under  s.  7  of  the  Act,  the  defence  was  that  s.  3  of 
the  said  Act  had  no  application  inasmuch  as  the 
endowed  property  had  not  vested  in  the   Govern- 
ment before  the  passing  of  the  Act,  and  that  the 
proper  course  for  the  plaintiff  was  to  have  instituted 
the  suit  under  s.  539  of  the  Code  of  Civil  Procedure ; 
and  that  the  office  of  Daroga  or  Manager  being 
hereditary,  he  could  not  be  removed  from  that 
office  :  Held,  that  the  provisions  of  Act  XX  of  1863 
-applied  to  the  case,  and  that  the  suit  was  rightly 
instituted,   and  that  the  Daroga  could  be  removed 
from  his  office  by  the  District  Judge,  if  he  acted 
■contrary  to  the  trust.     Bibee  Kuncez  Fatima  v. 
Bibee  Saheba  Jan,  8  W.  B.  313  ;  Sheoratan  Kunwari 
V.  Bam  Pargash,  I.  L.  B.  18  All.  227  ;  Ganes  Sing 
V.    Batn   Gopal  Sing,  5  B.  L.  B.  App.    55 ;  and 
Dhurrum  Singh  v.  Kissen  Singh,  I.  L.  B.  7  Calc. 
767,  referred  to.     Saturluri  Seetaramanuja  Charyvlu 
V.  Nanduri  Seetapati,  I.  L.  B.  26  Mad.  166,  followed. 
Held,  further,  that  for  the  operation  of  this  Act,  it 
is  immaterial  whether  the  office  of  the  trustee  or 
manager  is  hereditary  or  not,  and  that    in  either 
case  the  trustee  or  manager   who   misconducted 
himself  and  acted  contrary  to  the  object  of  the  en- 
dowment, could  be  dealt  with  under  the  provisions 
of  this  Act.     Fakurudin  Sahib  v.   Ackeni   Sahib, 
1.   L.  B.  2  Mad.  197,  and  Natesa  v.    Ganapati, 
I.  L.  B.  14  Mad.  103,  followed.     Mahomed  Athab 
t'.  Ramjan  Khan  (1907)  .   I.  L.  R.  34  Calc.  587 

ENGLISH       COMMITTEE     OP     HIGH 
COURT. 

See     Transfer    op     Criminal     Case — 
General  Cases.  I.  L.  R.  1  Calc.  219 

Dismissal   of  Munsif— Power  of 

Division  Bench  of  High  Court.  A  Munsif  who  had 
been  dismissed  by  an  order  of  the  English  Com- 
mittee, consisting  of  four  Judges  of  the  High  Court, 
applied  to  a  Division  Bench,  consisting  of  the  Chief 
Justice  and  Mitter,  J.,  to  reconsider  his  case.  The 
Chief  Justice  having  dismissed  his  application, 
while  Mitter,  J.,  considered  that  he  was  entitled 
ilo  a  rehearing,  he  appealed  under  cl.  15  of  the 
rLetters  Patent.     The  Court  considered  it  unneces- 


ENGLISH      COMMITTEE      OF      HIGH 

COTJUT—concld, 

sary  to  enter  into  the  merits  of  the  questions  raised, 
and  held  that  the  Munsif  having  been  removed  by 
an  order  of  four  Judges  forming  the  English  Com- 
mittee, no  Division  Bench  had  any  power  to  recon- 
sider, or  review,  or  set  aside,  or  to  order  the  Judges 
of  the  English  Committee  to  reconsider,  review,  or 
set  aside  the  decision  of  the  English  Committee. 
In  the  matter  of  the  petition  of  Hurish  Chunder 
Mitter    .         .     10  B.  L.  R.  79  :  18  W.  R.  209 

In  re  Denonath  Mullick 

10  B.  L.  R.  80  and  82  note 

ENGLISH  LAW. 

See  Civil  Procedure  Code,  1882.  s.  102. 
J.  L.  R.  22  Calc.  8 

See  Company— Winding  up — Costs  and 
Claims  on  Assets. 

I.  L.  R.  16  All.  53 
See  Defamation.  I.  L.  R.  19  Bom.  340 

See  Easement  .  I.  L.  R.  31  Calc.  503 

See  False     Evidence — Contradictory 

Statements         .         .        4  Mad.  51 

I.  L.  R.  7  All.  44 

See   Hindu    Law — Gift — CoNSTRucTioif 

OF  Gifts     .       I.  L.  R.  16  Calc.  677 

L.  R.  16  I.  A.  44 

^ee  Hindu  Law — Will — Construction 
OF  Wills — Perpetuities,  Trusts,  and 
Bequests  to  a  Class — Remoteness. 
1 1.  L.  R.  2  Calc.    262 

SSee  Landlord  and  Tenant — Buildings 
on  Land,  Right  to  remove — Com- 
pensation for  Improvements. 

I.  L.  R.  8  Calc.  582 

■See  Landlord  and  Tenant — Payment 
of  Rent — Generally. 

I.  L.  R.  26  Mad.  540 

JSee  liiMiTATioN  Act,  1877,  s.  26. 

I.  L.  R.  14  Bom.  213 

JSee  Lis  Pendens. 

2  Ind.  Jur.  N.  S.  169 

I  Hyde  160 

II  Bom.  64 
I.  L.  R.  6  Bom.  168 

JSee  Mortgage — Tacking. 

5  B.  L.  R.  463 
2  B.  L.  R.  Ap.  45 

See  Parsis         .        .4  Bom.  O.  C.  1 

5  Bom.  A.  C.  109 

I.  L.  R.  2  Bom.  75 

I.  L.  R.  5  Bom.  506 

I.  L.  R.  6  Bom.  151,  363 

I.  L.  R.  13  Bom.  302 

I.  L.  R.  22  Bom.  355 

JSee    Partnership — What    constitutes 

Partnership    .  3  B.  L.  R.  A.  C.  238 

10  B.  L.  R.  312 

Ii.  R.  I.  A.  Sup.  Vol.  86 
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See  Right  of  Way. 

I.  L.  B.  16  Bom.  552 

See  Statutes,  construction  of. 

I.  Ij.  B.  19  Bom.  340 

See  Teeritorial  Law  of  British  India. 
1  B.  L.  B.  O.  C.  87 

See  Trespass — Generax,  Cases. 

I.  Ii.  B.  2  Mad.  232 

See  Vendor  and  Purchaser — Lien. 

Marsh.  461 
9  Moo.  I.  A.  303 

^ application  of,  in  Calcutta. 

See  Slander    .     I.  L.  B.  28  Calc.  452 

order  11  of  1883,  rule  1,  subs.  (e). 

See  Foreign  Court,  judgment  of. 

I.  L.  B.  28  Calc.  641 

1. Applicability  of,  to  natives  of 

India.  It  has  always  been  the  policy  of  the  Courts 
of  this  country  not  to  apply  the  strict  rules  of 
English  law  to  natives  of  this  country.  Parabdi 
Sahani  v.  Mahomed  Hossein 

L  B.  L.  B.  A.  C.  37 


2. 


_   La'W  in  mofussil — Bom.     Reg. 
26.     Although  the  English  law  is  not 


JVof]827,s 

obligatory  upon  the  Courts  in  the  mofussil,  they 
ought,  in  proceeding  according  to  justice,  equity 
and  good  conscience  (Bombay  Regulation  IV  of 
1827,  s.  26),  to  be  governed  by  the  principles  of 
English  law  applicable  to  a  similar  state  of  circum- 
atances.     Dad  a  Hanaji  v.  Baba.ti  .Jaousiiet 

2  Bom.  38  :  2nd  Ed.  39 

Webbb  v.  Lester  .  2  Bom.  55  :  2nd  Ed.  52 


3. 


English  rules   of 


equity  in  mofussil.  Instances  in  which  the  rules  of 
English  Courts  of  Equity  have  been  applied  in  the 
mofussil,  referred  to.  Waman  Ramchandra  v. 
Dhondiba  ELrishnaji    .     I.  L.  B.  4  Bom.  126 

4.  Advancement,  doctrine  of. 

— Benami  'purchase — Europeans  in  India.  The 
English  doctrine  of  advancement  is  applicable  in 
India  as  between  a  father  and  daughter,  both  of 
English  extraction  and  living  under  English  law. 
The  status  of  the  daughter,  under  an  alleged  bond 
fide  purchase,  made  by  her  father  for  her  advance- 
ment when  a  minor,  cannot  be  set  aside  except  by 
positive  proof  that  the  father  merely  made  use  of 
her  name  as  he  would  that  of  any  servant  or 
stranger,  retaining  the  beneficial  interest  in  the 
property  for  himself.  Kishen  Koomab  Moitro  v. 
Stevenson  ...  2  W.  B.  141 

5.  Aliens,    law    relating  to — 

Devise  of  lands  for  charitable  purposes — Statute  of 
Mortmain — Introduction  of  English  law  into  India. 
The  introduction  of  the  English  law  into  a  con- 
quered or  ceded  country  does  not  draw  with  it  that 
branch  which  relates  to  aliens  if  the  acts  of  the 
power  introducing  it  show  that  it  was  introduced, 
pot  in  all  its  branches,  but  only  sub  modo  and  with 
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the  exception  of  thia  portion.  The  English  law  in- 
capacitating aliens  from  holding  real  property  to 
their  own  use,  and  transmitting  it  by  descent  or 
devise,  has  never  been  introduced  into  the  East 
Indies  so  as  to  create  a  forfeiture  of  lands  held  in 
Calcutta  or  the  mofussil  by  an  alien,  and  devised 
by  a  AviU  executed  according  to  the  Statute  of 
frauds  for  charitable  purposes.  Semble  :  The 
Statute  of  Mortmain  does  not  extend  to  the  British 
territories  in  the  East  Indies.  Mayor  of  Lyons 
V.  East  India  Company      .       1  Moo.  I.  A.  175- 

6. .. Inheritance,  law   of — English 

law  how  far  applicable.  The  case  of  Mayor  of 
Lyons  v.  East  India  Company,  1  31  oo  I.  A.  175, 
does  not  mean  to  decide  that  the  Courts  of  this 
country  are  justified  in  adopting  just  so  much  of  the 
law  of  inheritance,  or  of  dower,  or  of  any  other  law, 
as  they  consider  equitable, 'and  rejecting  the  rest. 
It  only  points  out  that  there  are  certain  portions  of 
the  English  statute  law  which  from  their  very  nature 
were  only  passed  for  reasons  connected  with 
England,  and  which  would  not  be  applicable  in 
India  or  any  Colony  of  the  British  Crown,  e.g.,  the 
Mortmain  Acts,  the  Law  of  Aliens,  and  the  like. 
Sabkies  v.  Pbosonomoyee  Dossee 

I.  L.  B.  6  Calc.  794  :  8  C.  L.  B.  76 

7. Attainder,   law   of — Law     in 

force  in  India.  Per  Curiam — The  English  law  of  at- 
tainder did  not  apply  in  India  in  178?.  Papamma 
V.  Venkatadri  Appa  Raf.  Narasimha  Appa 
Rau  v.  Vsnkatadri  Appa  Rau 

I.  L.  B.  16   Mad.  384 


8. 


Attorneys— /Stof.  3  Jac.  /,  c.  7. 


Stat.  3  Jac.  I,  c.  7,  has  not  been  extended  to 
India.     VVilkInson  v.  Abbas  Strkar 

3  B.  Ii.  B.  O.  C.  96 

9. Banking  in    mofussil — Law 

of  Merchants.  The  Law  of  Merchants  is  not  appli- 
cable to  banking  transactions  in  the  mofussil.  Ali 
V.  GoPAL  Dass      .         .  .     13  W.  B.  420 


10. 


Bankruptcy— *S<o<.  6  Geo.  I T, 
3    Will.    I V,  c.  Hi— Proof    of 
The  Stat. 


c.  ifi,  and   2    dk 

bankruptcy  undsr  English  Commission. 
6  Geo.  IV,  c.  16,  and  2  &  3  Will.  IV,  c.  114,  mad© 
to  facilitate  the  proof  of  bankruptcy  and  assign- 
ment in  England,  were  held  not  to  extend  to  the 
Courts  in  India,  and  in  an  action  by  the  assignee 
of  a  bankrupt  under  an  English  Commission  against 
a  debtor,  a  native  of  India  and  resident  within  the 
jurisdiction  of  the  Supreme  Court  at  Calcutta,  it 
was  held  that  such  evidence  of  the  bankruptcy 
must  be  given  as  would  have  been  required  to  prove 
the  fact  if  no  statutory  regulations  had  been  made. 
Clark  v.  Rooplall  Mullick.  Clark  v.  Dooroa- 
money  Dossee     .         .         .2  Moo.  I.  A.  263 

11. Case      Law — Application      of 

English  precedents  to  India.  English  precedents 
are  only  to  be  applied  in  India  after  being  carefully 
weighed  and  tested  with  regard  to  the  customs  and 
habits  of  the  people.  Juooobundhoo  Shaw  v. 
Grant  Smith  &  Co.    .         .         .2  Hyde  129 
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12.  Principles       of 

English  Common  Lmv  and  Equity  Courts.  The 
different  principles  on  which  Courts  of  Law  and 
Equity  in  England  administer  justice  observed 
upon,  and  the  necessity  of  bearing  in  mind  this 
distinction  when  English  cases  are  referred  to, 
pointed  out.     Peddamuthulaty  v.  Timma    Redd 

2  Mad.  270 

See  as  to  English  cases  per  MacPherson,  J.,  in 
Pabbati  Chaean  Mookebjee  v.  Ramnarayan 
Matilal  .        .      5  B.  L.  R.  396,  400,  401 


13. 


Contracts — Common    law     of 


England.  The  requirements  of  the  common  law  of 
England  cannot,  unless  made  applicable  by  legisla- 
tion or  sanctioned  by  well-established  judicial 
usages,  be  imported  into  the  construction  of  a  con- 
tract made  in  this  country,  unless  it  be  clear  from 
the  construction  of  the  contract  that  the  parties  at 
the  time  then  entered  into  it  had  such  requirements 
in  "view,  and  intended  that  the  contract  should  be 
controlled  by  them.  Geeat  Eastern  Hotel  Com- 
pany V.  Collectoe  of  Allahabad 

2  Agra  Ex.  O.  C.  1 

14. Agreements  under 

seal  and  by  parol.  In  agreements  between  natives 
of  tills  country  the  law  does  not  distinguish  between 
those  which  are  under  seal  and  by  parol,  the 
English  law  to  that  effect  not  having  been  intro- 
duced into  the  country.  Krishna  v.  Raiyappa 
Shanbhaga        ....         4  Mad.  98 


15. 


Equitable    mortgage — Mad. 


Beg.  II  of  1802,  s.  17.  i\iadras  Regulation  II  of 
1802,  s.  17,  enacts  that,  in  the  absence  of  any 
positive  law  to  the  contrary  in  force  in  the  Presi- 
dency of  Madras,  the  decision  of  the  Court  is  to  be 
according  to  the  justice,  equity,  and  good  faith. 
The  plaintiff  was  an  Armenian,  and  the  defendants 
Hindus,  Mahomedans,  and  Christians.  The  plaint- 
iff sought  by  the  plaint  to  establish  a  lien  on  land, 
created  by  an  equitable  mortgage  by  deposit  of 
title-deeds.  Held  (in  the  absence  of  any  agreement 
that  the  transaction  was  to  be  governed  by  any 
particular  local  law),  that  under  Madras  Regulation 
II  of  1802,  s.  17,  the  principles  of  English  law  res- 
pecting equitable  mortgages  applied.  Vaeden 
8eth  Sam  v.  Luckpathy  Royjee  Lallah 

9  Moo.  I.  A.  303 

16. Estoppel — Approbation     and 


reprobation  of  transaction.  The  principle  that  a 
party  cannot  both  approbate  and  reprobate  the 
same  transaction  is  applicable  to  Indian  cases. 
Makhanlall  v.  Sbikbishna  Singh 

2  B.  li.  R.  P.  C.  44  :  11  W.  B.  P.  C.  19 
12  Moo.  I.  A.  157 


17. 


Hundis — Analogy       between 


Jiundi  and  bill  of  exchange — Application  of  English 
law.  Where  the  analogy  between  native  hundis 
and  English  bills  of  exchange  is  complete,  the 
English  law  is  to  be  applied.  Sumboonath  Ghosb 
V.  Juddoonath  Chattebjee        .      2  Hyde  259 


18. 


Immoveable     property- 
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personality.  The  lex  loci  report  of  the  Indian  Law 
Commissioners  and  the  introduction  of  English 
law  into  India  discussed.  Distinction  taken,  Avith 
reference  to  the  observations  of  Lord  Kingsdown 
as  to  Calcutta  in  the  Advocate  General  v.  Surno- 
moyee  Dossee,  9  Moo.  I.  A.  425-426,  between 
Bombay,  which  was  held  by  the  English  in  full 
sovereignty,  and  Calcutta,  which  was  merely  held 
by  them  as  a  factory.  Statement  of  circumstances 
which  led  to  the  passing  of  Fergusson's  Act,  9  Geo. 

IV,  c.  33,  and  Act  IX  of  1837,  relating  to  the  im- 
moveable property  of  Parsis.     Naoboji    Beeamji 

V.  RoGEES  .  .         .      4  Bom,  O.  C.  1 


19. 


Insurance— Applicability   to 


Hindus — Law  where  no  principle  of  Hindu  law  is 
applicable — Contract  of  insurance.  Where  the  de- 
fendants, underwriters  of  a  policy  of  insurance  on 
goods  on  board  a  vessel  bound  from  Bombay  to 
Calcutta,  were  Hindus,  but  no  principle  of  Hindu 
law  was  applicable,  the  parties  having  selected  the 
English  language  for  the  expression  of  their  con- 
tract. Held,  that  the  case  was  to  be  determined  in 
accordance  with  the  principles  of  English  law. 
Haeeidas  Pueshotam  v.  Gamble   .  12  Bom.  23 


20. 


Limitation,  law  of — Applica- 


tion of  statutes  to  India.  The  Statute  of  Limita- 
tions, 21  Jac.  I,  c.  16,  extended  to  India.  East 
Indla.  Company  v.  Oditchuen  Paul 

5  Moo.  I.  A.  43 

It  applied  to  Hindus  and  Mahomedans  as  well  as 
Europeans  in  civil  actions  in  the  Supreme  Court. 

RUCKMABOYE  V.  LULLOBHOY"  MOTTICHUND 

5  Moo.  I.  A.  234 


21. 


Married  woman's  property 


— Law  applicable  to  Hindu  converts.  The  English 
law  relating  to  a  married  woman's  property,  and 
the  right  of  the  husband  therein,  is  not  necessarily 
applicable  to  Hindu  converts  to  Christianity.  The 
rule  of  decision  in  such  cases  is  the  rule  prescribed 
by  equity  and  good  conscience,  which  is  in  each  case 
to  refer  the  decision  to  the  usages  of  the  class  to 
which  the  convert  may  have  attached  himself,  and 
of  the  family  to  which  he  may  have  belonged. 
Pandu  v.  Suebomongola  Dossee  .  1  W.  R.  22 
22. Notice,    doctrine  of— Prior- 


Laws  applicable  to  Bombay — Lex  loci — Beality  and 


ity  of  registered  deed.  The  English  equitable  doc- 
trine of  notice,  where  there  is  a  contest  as  to  the 
priority  of  a  deed  registered  under  Act  XVI  of  1834 
or  Act  XX  of  1866  over  an  unregistered  deed  of  a 
date  prior  to  those  Acts,  is  applicable  in  India. 
JivANDAS  Keshavji  V.  Fbamji  Nanabhai 

7  Bom.  O.  C.  45 


23. 


Oaths  in  Courts  of  Justice 


—Stat.  17  dh  18  Vict.,  c.  125.  The  English  Stat. 
17  &  18  Vict.,  c.  125,  does  not  apply  to  India. 
Valtj  Mudali  v.  Someeby    .         .     2  Mad.  246 

24. Personalty,  law  relating  to 

How  far  English  law  is  applicable  in  Calcutta — 

Term  of  years — Armenians — Construction  of  power 
in  deed  to  invest.  The  English  law  relating  to 
personalty  applies  to  personality  in  India  held  by 
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British  subjects  and  others  to  whom  the  English 
law  is  applicable.  A  term  of  years  is  therefore 
personalty  in  India  as  it  is  in  England.  Armenians 
in  India  are  subject  to  the  English  law.  A  power 
contained  in  a  trust-deed  to  invest  R20,000  '*  in 
or  upon  any  real  or  Government  securities,  or  in 
or  upon  any  public  funds  at  interest,"  is  of  an 
optional  character,  and  not  imperative,  and  does  not 
alter  the  character  of  the  original  property  so  as  to 
convert  it  from  personalty  into  realty.  Nicholas 
V.  AsPHAR    .         .         .       I.  L.  R.  24  Cale.  216 

25. Prescription     Act— Law   of 

mofussil.  The  English  Prescription  Act  does  not 
apply  to  this  country  in  the  mofussil.  Joy  Pro- 
KASH  Singh  v.  Ameer  Ally  .      9  W.  R.  91 

See  Cases  under  Prescription. 

26.^ Primogeniture,   law  of— Law 

applicdble  to  Portuguese  in  Bombay.  The  Portu- 
guese inhabitants  of  the  town  and  island  of  Bombay, 
not  having  had  their  laws,  and  usages  having  the 
^orce  of  laws,  preserved  to  them  by  the  treaty  hv 
which  Bombay  was  (1661)  ceded  to  the  English,  are 
subject  to  English  law,  so  far  as  the  same  has  been 
introduced  into  Bombay,  and  has  not  since  been 
varied  by  legislation.  Where  a  Portuguese  inhabit- 
ant of  Bombay,  being  entitled  to  certain  immove- 
able estate  in  perpetuity,  died  intestate  before  the 
1st  of  January  1866  (on  which  day  the  Succession 
Act,  1865,  came  into  force),  leaving  two  nephews 
by  a  sister  as  his  next-of-kin,  it  was  held  that  the 
elder  of  them,  as  heir-at-law  of  the  intestate,  was 
entitled  to  succeed  solely  to  such  immoveable 
estate.     Lopes  v.  Lopes      .       5  Bom.  O.  C.  172 

27.  . Profit  a  prendre— TJuZe  as    to 

statutes  affecting  the  Crown— Profit  d,  prendre— 
Right  of  pasturage  in  Bombay  Presidency— Pre- 
scription.  The  rule  of  construction  according  to 
which  the  Crown  is  not  affected  by  a  statute, 
unless  specially  named  in  it,  applies  to  India. 
The  rule  of  English  law  that  a  claim  to  a  profit 
a  prendre  cannot  be  acquired  by  the  inhabitants 
of  a  village  either  by  custom  or  prescription  does 
not  apply  to  a  right  of  pasturage  claimed  by  a 
village  in  the  Presidency  of  Bombay  as  against 
the  Government.  The  right  of  free  pasturage  has 
always  been  recognized  as  a  right  belonging  to 
certain  villages,  and  must  have  been  acquired  by 
custom  or  prescription.  Secretary  of  State  for 
India  v.  Mathurabhai     .    I.  L.  R.  14  Bom.  213 


28. 


Sheriffs  sale. 


Sale  in  exe- 
The  law  of 


cuton  of   decree — Lnw  in  moftissil. 

the  mofussil  was  the  lex  rei  sitce  at  Sheriff's  sales* 
and  controls  or  modifies  the  English  law  as  to 
execution  and  delivery.  Brown  v.  Ram  Comul 
Ghose.  Gopee  Chunder  Chuckerbutty  v.  R\m 
KoMUL  Ghose     .         .         .      W.  R.  1864, 179 


29. 

perty. 


Suicide— Forfeiture      of      pro- 


The  English  law  of  forfeiture  of  the  per- 
sonal property  of  persons  committing  suicide,  if  it 
ever  applied  to  Eiu-opeans  in  India,  is  not  appli- 
cable  to  Natives.     Quoere :  Whether  the  law  ever 


had  existence  as  regards  Europeans  in  India.  Ad- 
vocate General  of  Bengal  v.  Surnomoyee 

1 W.  R.  P.  C.  14  :  9  Moo.  1.  A.  387 

30.  ^ —  Superstitious  uses.  Statute 

of. — The  English  statute  as  to  superstitious  uses  is 
not  applicable  to  the  Courts  in  India,  and  those 
Courts  have  jurisdiction  to  entertain  suits  for  the 
establishment  and  administration  of  native  religi- 
ous institutions.  Advocate  General  v.  Vishva- 
NATH  Atmaram        .  .  IBom.  Ap.  9 

Khttsalchand  v.  Mahadeo  Giri    12  Bom.  214 


31. 


Trust,      declaration     of— 


Binding  effect  of  voluntary  declarations  of  trust — 
Principle  of  Equity  Courts.  Qucere :  Whether 
Hindu  law  admits  of  the  principle  in  which  Courts 
of  Equity  in  England  hold  a  voluntary  declaration 
of  trust  to  be  binding  against  the  declarant.  Ven- 
katachella  Manujakarev  v.  Thathammal 

4  Mad.  460 

"   32.     W&gera— Stat.  8  &  9  Vict., 

c.  109  {Games  and  Wagers).  The  Stat.  8  &  9  Vict., 
c.  109,  amending  the  law  relating  to  games  and 
wagers,    does    not    extend    to    India.     Ramlall 

ThAKOORSEYDASS    v.    SoORJUNMULL    DHOONDMDXiL 

4  Moo.  I.  A.  339 

33. By-laws — By-law    hdd  to    he 

unreasonable,  and  its  enforcement  refusei.  The 
English  law  as  to  the  necessity  of  by-laws  being 
reasonable  is  applicable  to  by-laws  framed  in  the 
exercise  of  their  statutory  powers  by  Municipil 
Boards  in  India.     Emperor  v.  Bal  Kishan  (1902) 

I.  L.  R.  24  All.  493 

ENHANCEMENT    OF  RENT. 

Col. 

1.  Right  to  enhancb         .        ,         .  3564. 

2.  Liability  to  Enhancement — 

(a)  General  Liability         .         .  3569. 

(6)  Particular    Tenure-holders 

AND  Tenures     .         .         .  3672. 

(c)  Lands  occupied  by  Buildings 

AND  Gardens     .         .         .  3574. 

(d)  Dependent  Talukhdars         .  3577. 

(e)  Construction  op  Documents   ' 
AS  TO   Liability     to    En- 
hancement        ,         ,         .  3581. 

3.  Exemption  from  Enhancement  by 
uniform  Payment  of  Rent,  an  d 
Presumption — 

(a)  Generally    ....  3587. 

(6)  Proof  of  uniform  Payment  .  3590. 

(e)  Variation  by  Change  in 
Nature  of  Rent  and  by 
Alteration  of  Tenure      .  3599. 

4.  Notice  of  Enhancement — 
(o)  Necessity  Of  Notice         •         .  3604, 
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:ENHANCEMENT  op  rent— con«i. 

4.  XoTiCE  OF  Enhancement^ — condd. 

Col. 
(6)  Form    and     Sufficiency    of 
Notice  and   Informalities 
IN 3609. 

(c)  Service  of  Notice         .         .  3621. 

6.  Grounds  of  Enhancement — 

(a)  Generally    ....  3625. 

(&)  Rate  of  Rent  lower  than  in 

ADJACENT  Places       .         .  3626. 

(c)  Increase  in  Value  of  Land  .  3633. 
{d)  Lands    held    in    Excess    of 

Tenure 3646. 

6.  Decrease  in  Quantity  of  Land  .  3648. 

7.  Resistance  to  Enhancement        .  3648. 
^.  Right  to  Decree  at  old  Rate  on 

Refusal  of  Enhancement.         .  3649. 
See  Bengal  Rent  Act,  1869,  s.  31. 

I.  L.  R.  20  Calc.  498 

See  Bengal  Tenancy  Act,  s.  7. 

8  C.  W.  TS.  1 
9  C.  W.  N.  534 

See  Bengal  Tenancy  Act,  s.  29. 

9  C.  W.  W.  265 

See  Bengal  Tenancy  Act,  s.  29  (6). 

11  C.  W.  N.  62 
See  Bengal  Tenancy  Act,  s.  50. 

I.  L.  R.  6  Calc.  617 

I.  L.  R.  25  Calc.  744 

4  C.  W.  N".  513 

See  Bengal  Tenancy  Act,  s.  158. 

I.  L.  R.  al  Calc.  807 

See  Bengal  Tenancy  Act,  s.  188. 

I.  L.  R.  17  Calc.  695 
I.  Ii.  R.  19  Calc.  593 
I.  Ii.  R.  25  Calc.  917 

See  Bombay  Land  Revenue  Act,  ss.  85, 
86     .         .         I.  L  R.  16  Bom.  586 

Bee  Contract  Act,  s.  74. 

I.  L.  R.  22  Calc.  65 

See  Co-sharers — Suits   by  Co-sharers 

WITH     RESPECT      TO     THE     JoiNT    PRO- 
PERTY— Enhancement  op  Rent. 

See  Declaratory    Decree,  suit  for — 
Rent  and  Enhancement  of  Rent. 

See  Decree — Form  of  Decree — Enhan- 
cement OF  Rent. 

See  Evidence  Act,  s.  91. 

I.  L.  R.  33  Calc.  607 

See  Forfeiture     .         9  C.  "W.  N.  355 

-See  Ghatwali  Tenure. 

B.  Ii.  R.  Sup.  Vol.  559 

11  B.  L.  R.  71 

14  Moo.  I.  A  247 

13  B.  Ii.  R.  124 

L.  R.  I.  A.  Sup.  Vol.  181 

I.  L.  R.  3  Calc.  251 


ENHANCEMENT  OF  RENT— confd:. 

See    Kabuijat — Proof    necessary     in 
Suit. 

See    Kabuliat — Requisite    Prelimina- 
ries to  Suit. 

B.  L.  R.  Sup.  Vol.  25,  202 

4  W.  R.,  Act  X,  5 

W.  R.  1864,  Act  X,  2,  37,  60 

5  W.  R.,  Act  X,  88 

See  Landlord  and  Tenant. 

9  C.  W.  N.  928 

See  Madras  Rent  Recovery  Act,  s.  11. 

I.  Ij.  R.  26  Mad.  456 

See  Onus  of  Proof — Enhancement  op 
Rent. 

See  Rent,  suit  for     .    5  C.  W.  N.  880 

See  Second  Appeal. 

I.  L.  R.  33  Calc.  200 
See  Will        .         .         9  C.  W.  N.  309 

by  arbitration — 

See  Bengal  Tenancy  Act,  s.  30. 

6  C.  W.  N.  614 


—  lands^held  in  excess  of  tenure — 

See  Bengal  Tenancy  Act,  s.  52. 

6  C.  W.  N.  318 


onus  of  proof— 


1. 


See  Evidence — Civil  Cases — Miscel- 
laneous Documents — Road-cess 
Papers       .      I.  L.  R.  30  Calc.  1033 

1.  RIGHT  TO  ENHANCE. 

Priority  of  title  or  tenure — 


Inference  of  right  to  rent.  A  suit  for  enhancement 
implies  such  a  priority  of  title  or  tenure  existing  be- 
tween the  parties  that  a  claim  to  some  rent  Ls  legally 
inferrible  from  it.  The  decision  in  Surnomoyee  v. 
Suttees  Chunder  Roy,  10  Moo.  LA.  123,  commented 
on.  Satyasaran  Ghosal  v.  Mohesh  Chunder 
Mitter 

2  B.  L.  R.  P.  C.  23 :  11  W.  R.  P.  C.  10 
12  Moo.  L  A.  263 


2. 


Suit  not  brought  under  Rent 


Act — Suit  to  assess  land  at  enhanced  rate — Act  X 
of  1859.  A  suit  to  assess  land  and  recover  rents  at 
an  enhanced  rate  must  be  dismissed  if  not  brought 
under  some  section  of  the  Rent  Act.  Sreedhub 
Jha  v.   Dabee  Dutt  .         .         .     9  W.  R.  170 

See  Lalunmonee  v.  Ajoodhya  Ram  Khan 

23  W.  R.  61 


3. 


Suit  to  assess  land  pajring 


no  rent.  A  suit  to  assess  rent  upon  land  paying 
no  rent  at  all  is  not  a  suit  for  enhancement  of  rent. 
Baroda  Kant  Roy  v.  Radha  Churn  Roy 

13  W.  R.  163 

4.  Lakhiraj  tenure — Resumption, 

nesessity  of,  before  enhancement.  A  decree  in  a 
suit  for  resumption  must  be  obtained  before  rent  can 


I 
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ENHANCEMENT  OP  BENT— confi. 

1.  RIGHT  TO  ENHANCE— con^. 

be  recovered  against  a    tenant  holding  under  a 

lakhirai  tenure.     Hill  v.  Khowaj  Sheikh  Mundtjl 

^  Marsh.  554  :  2  Hay  663 

RoMESH  Chundeb  Dutt  V.  GooROO  Doss 
NuNDEE         .         .         .  W.B.  1864, 204 

Mahomed  Myanobool  Hek  v.  Mahomed  Syud 
Khan 1  W.B.  15 

NUND  KiSHOBE  LaL  V.  KUBEEM  BUKSH  KhAIT 

5  W.  B.,  Act  X,  62 

MODEB  HUDDIN  JOWABDAB  V.   SaNDES 

12  W.  TL  439 

5.  Hereditary  conditional  ten- 
ure— Besumption,  necessity  of,  before  enhance- 
ment— Descendant  of  grantee  of  jaghir.  A  suit  to 
enhance  is  not  maintainable  against  the  descendant 
of  the  grantee  of  a  hereditary  conditional  jaghir. 
The  zamindar  must  first  sue  to  resume  on  the 
ground  that  the  jaghir  has  been  determined  by- 
breach  of  the  condition  through  neglect  of  the 
service.  Nilmoney  Singh  Deo  v.  Ramgopal 
Singh    Chowdhey      .         .         .       Marsh.  518 

6. Punchukee  lakhiraj  lands — 

Necessity  far  resumption  before  enhancement.  A 
zamindar  may  sue  to  enhance  punchukee  lakhiraj 
lands  without  first  suing  for  their  resumption. 
Madhub  Chundba  Janah  V  Rajkissen  Mookeb- 
jEE  7  W.B.  86 

7.  Tullubi  bromuttur  tenure — 

Necessity  for  resumption  before  enhancement.  A 
tullubi  bromottur  tenure  is  not  a  lakhiraj  tenure, 
and  it  is  not  necessary  for  a  landlord  to  bring  a 
suit  for  its  resumption  before  he  can  sue  for  enhance- 
ment of  its  rent.  Nilmonee  Singh  v.  Chundeb 
Kant  Banebjee      .         .         .        14  W.  B.  251 

8. Beng.  Beg.  VII  of  1822,  s.  9 

— Act  X  of  1859,  s.  13— Right  to  enhance  without 
notice.  S.  9,  Regulation  VII  of  1822,  related  only  to 
settlement,  not  to  collection  of  rents,  and  did  not 
entitle  a  person  claiming  from  Government  as  a 
private  zamindar  to  enhance  rents  without  proceed- 
ing  under  the  law  for  the  collection  of  rent  and 
without  giving  notice  of  enhancement  under  s.  13, 
Act  X  of  1859.  Nawab  Nazim  of  Bengal  v.  Ram 
Lall  Ghose  alias  Joqobundhoo  Ghosb 

6  W.  B.,  Act  X,  5 


8. 


Bent    paid    in    kind — Conver- 


sion into  rent  paid  in  money.  A  zamindar  may  sue 
to  convert  rents  paid  in  kind  into  rents  paid  in 
money.  The  fact  of  the  raiyat  having  paid  in  kind 
for  a  number  of  years  is  no  bar  to  enhancement. 
Thakoob  Peeshad  v.  Mahomed  Bakub 

8  W.  B.  170 


10. 


Assignment  of  rents  to  cre- 


ditor for  a  term  beyond  existing  lease — 
Right  on  expiration  of  term.  The  mere  circum- 
stance that  the  landlord  has  assigned  to  a  creditor 
a  certain  amount  of  the  rents  for  certain  years  ex- 
tending beyond  an  existing  lease,  does  not  prevent 


ENHANCEMEIyTT   OE  ICENT—contd. 
1.  RIGHT    TO    ENHANCE— confrf. 

him  from  enhancing  the  rent  after  the  expiration  of 
the  term.  Essen  Chundeb  Manick  v.  Seebjoy 
Thakoob        .         .      Marsh.  435  :  2  Hay  503 

11.  Sale  of  tenure  in  execution 

of  decree — Bar  to  enhancement.  A  landowner  is 
not  estopped  from  enhancing  rent  by  the  circum- 
stance that  he  has  caused  the  tenure  to  be  sold 
under  a  decree.  Subnomoyee  v.  Adoito  Chubn 
Roy Marsh.  605 


12. 


—    Farmer  for  a  term  of  years 


— Absence  of  stipulation  prohibiting  enhancement. 
A  farmer  for  a  term  of  years  is  entitled  to  enhance 
the  rent  of  raiyats  holding  under  him  when  there  is 
no  condition  or  stipulation  in  his  lease  precluding 
him  from  so  doing.  Rushton  v.  Girdharee 
Tewabee      .         .        Marsh.  331 :  2  Hay  394 


13. 


Ijaradar — Absence   of   stipula- 


tion prohibiting  enhancement.  An  ijaradar  is  en- 
titled to  enhance  the  rent  of  rayats  holding  under 
him  where  there  is  no  condition  or  stipulation  in  his 
lease  precluding  him  from  so  doing.  Doobga 
Peosad  Mytee  v.  Joynabain  Hazba 

I.  li.  B.  2  Calc.  474 


14. 


Dur-ijaradar.    A  dur-ijaradar 


can  enhance  the  rents  of  the  estate  of  ^^hich  he 
holds  the  sub-lease.  Gungabam  v.  Ujoodhyaram 
Mytb 2  W.  B.  158 


15. 


Auction-purchaser.     An  auc- 


tion-purchaser cannot  eject  a  raiyat  having  a  right 
of  occupancy,  or  enhance  his  rent,  except  in  the 
manner  prescribed  by  law.  Dabee  Bhuogut  r. 
Beechun  Raoot      .      W.  B.  1864,  Act  X,  111 


16. 


Act    I    of  1845. 


An  auction-purchaser  under  Act  I  of  1845  is  not 
entitled  to  sue  to  enhance  the  rent  of  a  tenant, 
not  being  a  raiyat  or  cultivator,  without  his  consent. 
Jugoodeshuby  Dossia  v.  Uma  Chitbn  Roy 

7  W.  B.  237 


17. 


Beng.  Regul/ition 


XLIV  of  1793,  8.  5.  According  to  the  decision  of 
the  Privy  Council  in  the  case  of  Surnomoyee  v. 
Suttees  Chunder  Roy  Bahadoor,  10  Moo.  I.  A.  123, 
the  right  of  an  auction-purchaser  under  s.  5  of  Regu- 
lation XLIV  of  1793  is  limited  to  raising  the  rent  of 
a  talukh  created  by  the  defaulter  to  what  is  demand- 
able  from  it  according  to  the  pargana  rates  prevailing 
either  at  the  time  vhen  the  talukh  is  created  or  at 
the  time  when  the  auction-purchase  takes  place ; 
and  he  cannot  demand  any  higher  rent,  even  if,  at 
any  subsequent  time,  such  higher  rent  be  in  accord- 
ance with  the  prevailing  current  rate.  Mohiny 
MoHUN  Roy  v.   Ichamoyee  Dassea 

I.  li.  B.  4  Calc.  612 

18.  Independent  talukh  formerly 

part  of  a  zamindari — Decree  of  1805 — Bengal 
Regulation  Vlll  of  1793,  ss.  5  and  50— Bengal 
Tenancy  Act,  1885,  s.  67.  A  decree  of  the  Sudder 
Diwani  Adalut  in  1805  declared  that  a  talukh  was 
fit  to  be  separated  from  the  zamindari  of  which  it 
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ENHANCEMENT  OF  KENT— confcf. 

1.  RIGHT  TO  ENHAKCE— cotrfti. 

had  originally  been  part  according  to  the  provisions 
of  s.  6,  Regulation  VIII  of  1 793.  The  decree  directed 
that,  until  separation,  rent  should  be  paid  by  the 
talukhdar  to  the  zamindar,  "  according  to  the 
jumma  already  assessed  upon  the  talukh  "  ;  this 
revenue  to  be,  on  the  separation  being  effected, 
deducted  from  that  assessed  upon  the  zamindari. 
Proceedings  with  a  view  to  separation  then  continu- 
ed, but  litigation  and  delays  ensued,  with  the  result 
that  no  separation  had  been  effected  when  these 
suits  were  instituted  in  1882  and  1885.  In  these 
suits,  the  holders  of  shares  into  which  the  zamindari 
had  been  partitioned  claimed  to  enhance  the  rent 
on  the  talukh.  Held,  that  the  decree  of  1805, 
acted  upon  for  many  years,  was  conclusive  that  the 
talukh  was  not  dependent  on  the  zamindari,  but  an 
independent  one,  within  s.  60,  Regulation  VIII  of 
179.};  and  that  therefore  the  zamindari  had  no 
right  of  enhancement.  S.  67  of  the  Bengal  Tenancy 
Act,  1885,  applies  only  to  rent  payable  quarterly. 
Hemanta  Kumari  Debi  v.  Jagadindra  Nath 
Roy  .         .         .         .        I.  L.  R.  22  Calc.  214 

li.  R.  21 1.  A.  131 


19. 


Inamdar — Tenants    in  ycsses- 


aion  before  grant  of  inam.  An  inamdar,  though  he 
cannot  eject  his  tenants  who  have  been  in  possession 
before  the  grant  of  the  inam  as  long  as  they  pay  the 
rent  due  for  their  land,  may  nevertheless  raise  such 
rent  at  his  pleasure  (they  not  having  acquired  a 
prescriptive  title),  and  is  not  restrained  in  doing  so 
by  the  rates  fixed  by  the  Government  survey. 
Habi  bin  Joti  v.  Narayan  Acharya 

6  Bom.  A.  C.  23 

SO.  Miras — Limited 


power  to  enhance.  An  inamdar' s  power  to  enhance 
the  rent  of  mirasi  tenants  is  limited.  He  cannot 
demand  more  rent  than  what  is  fair  and  equitable 
according  to  the  custom  of  the  country.  Pratap- 
rav  Gujar  v.  Bayaji  Kamaji 

I.  L.  R.  3  Bom.  141 


21. 


Mirasidars- 


Right  of  inamdar  to  enhance  their  rent — Custom. 
Mirasidars  in  an  inam  village  cannot  always  claim  to 
held  at  a  fixed  rent.  An  inamdar  can  enhance  their 
rents  within  the  limits  of  custom.  Vi<=!HVanath 
Bhikaji  v.  Dpiondappa    .   I.  L.  R.  17  Bom.  475 


22. 


Permanent    ten- 


ant. In  every  part  of  India  the  Government  or  its 
alienee  is  debarred,  if  not  by  law  (as  in  Bengal),  yet 
by  the  custom  of  the  country,  from  enhancing  the 
assessment  of  permanent  tenants  beyond  a  certain 
limit.  What  that  limit  is,  must  be  determined  by 
the  circumstances  of  each  case.  In  a  suit  by  an 
inamdar,  holding  under  a  grant  from  Scindia  made 
in  1793,  against  his  permanent  tenant  for  an 
enhanced  rent,  the  Court,  in  the  absence  of  law  or 
contract  to  the  contrary,  affirmed  the  plaintiiBf's 
right  to  enhance  the  assessment  to  the  exteut  to 
which,  according  to  the  old  custom  of  the  country, 
Scindia  would  have  been  entitled  to  enhance  it, 
and  upon    a    virtual  admission  of  the  defendant 


ENHANCEMENT  OP  RENT--confi. 

1.  RIGHT  TO  ENHANCE— con«(f. 
allowed  enhancement  to  the  extent  of  one-half  the 
produce.    Paesotam  Keshavdas  v.  Kalyan  R.\  vji 

I.  L.  R.  3  Bom.  348 


23. 


. Nlj-jote  lands  held  by  ten- 
ant without  right  of  occupancy— i^enj?. 
Act  Vlll  of  1859,  8s.  8,  14,  15— Notice  to  quit.  A 
landlord  seeking  to  obtain  an  enhanced  rate  of  rent 
on  account  of  nij-jote  land  held  by  a  tenant  without 
a  right  of  occupancy  has  no  right  to  obtain  a  judicial 
assessment  upon  the  footing  of  a  notice  under  Bengal 
Act  VIII  of  1869,  ss.  14  and  15.  His  right  in  ac 
cordance  with  s.  8  is  to  make  his  own  terms  with 
the  tenant  or  to  turn  him  out  of  occupation.  This 
he  can  do  by  serving  the  tenants  with  a  reasonable 
notice  to  quit  unless  he  agrees  to  pay  the  rent 
required,  and  if  the  tenant  continues  in  occupation,  , 
he  must  be  taken  to  have  agreed  by  implication  to 
pay  the  said  rent.     Janoo  Mundur  v.  Brijo  Sinoh 

22  W.  R.  548 

24.  . Lessee  of  house— Rent  of  sub- 
tenant. The  lessee  of  a  share  of  a  house  has  a  right 
to  raise  the  rent  of  such  share,  while  in  the  occupa- 
tion of  a  sub-tenant  without  a  lease,  after  due  notice 
of  the  increased  rate,  and  to  proceed  to  eject  him 
if  he  refuses  to  pay  the  higher  rent,  even  though  he 
lias  been  in  possession  for  many  yeai-s.  Ram  Lall  v. 
Chummon    Ghuttuck     .         .        24  W.  R.  271 


25. 


Shilatri     lands — Bom.     Reg. 


I  of  1808,  s.  4 — Right  of  inamdars  to  raise  assess- 
ment  on  shilatri  lands.  Government,  by  an  in- 
denture, dated  the  25th  January  1819,  conveyed  to 
A  and  B,  and  their  heirs  and  assigns,  certain  villages 
in  the  island  of  Salsette,  with  the  exception  of  such 
spots  of  shilatri  tenure  as  might  be  therein,  or  on 
any  part  thereof,  which  could  only  become  the  pro- 
perty of  A  and  B,  on  their  purchasing  the  same 
from  the  proprietors.  Since  1819,  the  holders  of 
these  shilatri  lands  had  paid  to  the  grantees  and 
their  heirs  assessment  (or  rent)  at  a  fixed  rate  which, 
before  the  grant,  they  used  to  pay  to  Government. 
In  an  action  brought  by  an  heir  of  B  and  A  in  18(  8 
to  recover  an  enhanced  rent  or  assessment  levied  on 
these  lands: — Held,  that  the  effect  of  the  exception 
in  the  indentui'e  of  1819  being  to  throw  upon  the 
plaintiff  the  buixien  of  proving  his  right  to 
enhance  the  rent  (or  revenue),  which  he  had  failed 
to  do,  and  Regulation  I  of  1808,  s.  4,  els.  1  and  2, 
containing  admissions  by  Government  (which 
then  was  the  immediate  landlord  of  the  shilatri- 
dars)  that  Government  itself  had  no  such  right, 
plaintiff  was  consequently  not  entitled  to  raise 
the  rent.  Dadibhai  Jahanqirji  i'.  Rvmjt  bin 
Bhau 11  Bom.  162 


26. 


Mirasi     lands — Contractual 


relation — Usage  of  the  locality — Enhanrement 
to  be  iust  and  reasonable — Land  Revenve 
Code  {Bombay  Act  V  of  1879),  s.  83— Inamdar 
— Grantee  of  Royal  share  of  revenue  or  nf  sjil. 
Held,  that  in  a  suit  by  an  Inamdar  to  enhance 
rent  of  MiiAs  land,  it  must  be  determined  whether 
what  was  paid  was  rent  and  whether  the    Inamdar 
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1.  RIGHT  TO  ENHANCE— coricZei. 

has  a  right  to  enhance  as  against  one,  who  holds  on 
the  same  terms  as  the  defendant  does  ;  the  test  is 
whether  there  has  been  any  and  what  enhancement 
according  to  the  usage  of  the  locality  in  respect  of 
land  of  the  same  description  held  on  the  same 
ienure.     Rajya  v.  Balkrishna  Gangadhau  (1905) 

I.  Ii.  B.  29  Bom.  415 


2.  LIABILITY  TO  ENHANCEMENT. 


L 


(a)  General  Liability. 

Baiyats  having  right  of  oe- 


■cupancy.  No  tenures  are  liable  to  enhancement  of 
rent  by  judicial  proceedings  except  the  tenures  of 
raiyats  having  right  of  occupancy,  unless  on  the 
foundation  of  custom  or  of  agreement  expressed  or 
implied.     Surnoo  Mo  ye  v.  Bltjmhardt 

9  W.  B.  552 

Chunder  Coomar  Banerjeb  v.  Azeemoodeen 

14  W.  B.  100 


2. 


Baiyats  with  right  of  occu- 


pancy. In  the  absence  of  express  stipulation  or  of 
a  right  such  as  is  mentioned  in  ss.  3  and  4,  Act  iX 
of  1859,  all  raiyats  having  rights  of  occupancy  are 
liable  to  have  their  rents  enhanced,  if  such  rents  are 
below  the  rate  payable  by  the  same  class  of  raiyats 
for  land  of  a  siruilar  description,  and  with  si  a' liar 
advantages  in  the  places  adjacent.  Puhlwan 
Thakoor  v.  Godooree  Koonwar 

W.  B.  P.  B.  142 


3. 


Baiyats    with       stipulation 


prohibiting  enhancement — Agreement  made 
before  Act  X  uf  1859.  If  a  zamindar  has  come  under 
any  valid  and  binding  engagement  with  theraiyat  to 
the  effect  that  the  rent  shall  not  be  enhanced  during 
the  term  of  the  settlement  or  during  any  other  term. 
Act  X  of  1858  gives  him  no  privilege  to  set  asidu 
•that  contract.     Shib  Singh  v.  Bhoop  SiNtm 

2  Agra  303 


Byjnath  v.  Chftter  Singh 
4.   


3  Agra  181 

Settlement  with 
Government  for  higher  revenue.  If  a  raiyat  has  a 
right  of  occupancy,  his  rate  of  rent  can  only  be  en- 
^hanced  in  the  mode  prescribed  by  law  ;  if  he  has  not, 
his  landlord  can  only  claim  an-ears  of  rent  on  the 
ground  of  actual  agreement,  express  or  implied. 
Such  claim  cannot  be  made  at  an  enhanced  rate 
simply  because  the  landlord  has  settled  with  Govern- 
ment at  a  higher  rate  of  revenue.  Roopttn  Roy  v. 
Purdeep  Singh     .         .         .         .  22  W.  B.  10 


5. 


Tenure    not     agricultural — 


Tenant  at  inadequate  rent.  Except  in  the  case  of 
agricultural  holdings,  landlords  and  tenants  cannot 
be  compelled  to  enter  into  a  contract  against  their 
inclination,  nor  can  a  tenant  who  holds  at  an  inade- 
quate rent  and  who  has  no  right  to  hold  at  a  fixed 
:Tate  be  compelled  by  proceedings  in  the  Civil  Court 
"to  pay  a  higher  rate  of  rent.  Lalunmonee  v. 
JkjooDHYA  Ram  Khan      .         .       23  W.  B.  61 


ENHANCEMENT  OP  BENT— conf<f. 

2.  LIABILITY  TO  ENHANCEMENT— conJi. 

(a)  General  Liability — contd. 

See  Kylash  Chunder  Sircar  v.  Woom\nttnd 
Roy 24.  W.  B.  412 


6. 


Intermediate       tenants — 


Hereditary  and  transferable  tenure — Act  X  of  1859^ 
s.  15.  Where  a  tenure  was  or  has  become  here- 
ditary and  transferable,  and  the  rent  has  not  been 
changed  from  the  time  of  the  Perpetual  Settlement, 
the  tenants  (being  intermediate  between  proprietor 
and  raiyats)  are  protected  from  enhancement  by 
s.  15,  Act  X  of  1859.  Tenants,  intermediate 
between  proprietors  and  raiyats,  are  subject  to  the 
Rent  Act,  which  contemplates  under-tenants  as 
distinct  from  raiyats,  and  contains  provisions  relat- 
ing to  both  classes.  Dhunput  Singh  r.  Gooman 
Singh     .     9  W.  B.  P.  C.  3 :  11  Moo.  L  A.  433 


7. 


Act   X   of   1859, 


8S.  13  and  17.  Where  a  notice  under  s.  13,  Act  X  of 
1859,  clearly  recognized  defendants  as  talukhdars, 
and  at  the  same  time  sought  to  enhance  rent  under 
s.  17,  it  was  held  (following  a  decision  of  the  Privy 
Council),  Dhunput  Sing  v.  Oooman  Singh,  9  W.  R. 
P.  C.  3,  that  a  suit  for  enhancement  would  not  lie, 
as  s.  17  did  not  apply  to  intermediate  holders,  but 
only    to    raiyats     having    rights     of    occupancy. 

BUDTJRROONISSA  ChOWDHRAIN  V.  ChUNDER  CoOMAR 

DuTT 10  W.  B.  455 


a 


Act  X   of   1859, 


8.  17.  The  holding  of  an  intermediate  tenure  does 
not  remove  the  holder  from  the  category  of  raiyats 
whose  lands  may  be  enhanced  under  s.  17,  Act  X  of 
1859 ;  nor  does  the  sub-letting  of  part  of  a  tenure 
alter  the  original  character  of  the  raiyat' s  holding. 
Uma  Churn  Dutt  v.  Ujia  Tara  Dabee 

8  W.  B.  181 

Hurish  Chunder  Chowdhry  v.  Ram  Chunder 
Chowdhry      .         .         .         .       18  W.  B.  528 

B.C.  on  review,  Ram  Chunder    Chowdhry    v. 
Hurish  Chunder  Chowdhry     .     19  W.  B.  196 


9. 


Act    X   of  1859. 


8.  17.  There  is  no  class  of  persons  intermediate 
between  the  tenure-holders  and  the  raiyat^  entitled 
to  a  notice  of  enhancement  under  s.  17,  Act  X  of 
1859.  Ram  Chunder  Chowdhry  v.  Hurish 
Chunder  Chowdhry     .         .        19  W.  B.  198 


Afl&rming  on  review 
10.  


s.  c.  18  W.  B.  528 

Act   X  of  1859, 


88.  13-16.  Under  ss.  13  to  16  of  Act  X  of  1859,  the 
rent  of  a  tenant  who  is  a  middleman  may  be  en- 
hanced on  notice  on  the  same  grounds  (except  as 
provided  in  those  sections)  on  which  he  was  liable 
to  enhancement  prior  to  the  passing  of  that  Act. 
Grish  Chunder  Ghose  v.  Ramtonoo  Biswas 

12  W.  B.  449 


11. 


Tenants  assessed  at  Govern- 


ment settlement — Zamindars  with  perceniagt 
for  risk  and  labour  of  collection — Act  X  of  1859, 
8.  23,  cl.  3.     Held,  that  the  plaintiff,  whose  land  at 
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ENHANCEMENT  OP  BENT— confci. 
2.  LIABILITY  TO  ENHANCEMENT— confi. 

(a)  General  Liability — concld. 

the  time  of  the  settlement  was  assessed  with  a 
proportionate  Government  demand,  was  not  liable 
to  enhancement  by  zamindars  who,  in  their  right, 
were  restricted  to  get  a  certain  percentage  only  for 
risk  and  labour  of  collection  by  the  order  of  the 
settlement  officer.  Moosey  Khuterey  v.  Mahomed 
TuQEE 1  Agra  Rev.  3 

Wazeer  Ali  v.  Dunne      .       1  Agra  Rev.  15 


12. 


Lands    held   in    excess    of 


pottah— .4c«  X  of  1859,  s.  U.  The  words  "  rent 
free  "  in  cl.  14,  s.  I,  are  not  used  in  contradistinction 
to,  but  merely  as  showing  the  meaning  of,  the  term 
"  lakhiraj."  Where  lands  in  excess  of  the  number  of 
bighas  specified  in  a  pottah  have  been  held  for  more 
than  sixty  years,  and  have  always  been  considered  to 
form  part  of  what  was  covered  by  the  pottah,  they 
are  held  to  have  been  occupied  as  land  included  in 
the  pottah  since  before  the  Decennial  Settlement, 
and  the  rent  of  them  cannot  therefore  be  enhanced. 
Janokee  Bullub  Chuckerbutty  v.  Nobin 
Chunder  Roy  Chowdhry  .  2  W.  R.,  Act  X,  33 


13. 


Act   X   of  1859, 


s.  17,  cl.  3 — Suit  for  Icabuliat.  Where  a  zamindar 
sued  a  raiyat  for  enhancement  of  rent  on  the  ground 
that  he  was  holding  more  land  than  he  paid  for  the 
land  in  excess  not  being  included  in  any  pottah 
which  had  been  granted  to  the  raiyat,  but  being 
within  his  "  jote  :"  Hdd,  that  the  zamindar  could 
properly  sue  for  enhancement  of  rent  under  Act  X 
of  1859,  s.  17,  cl.  3,  and  the  Court  would  grant  such 
relief,  notwithstanding  that  the  plaint  also  asked 
that  execution  of  a  kabuliat  might  be  ordered  after 
determining  the  rate  of  rent.  Muktakeshi  Debeb 
Chowdrain  v.  Sajed  Sheik     .  2  B.  L.  R.  Ap.  5 

14.  Cultivators  related  to  za- 
mindar— Assessment  of  rent — Rate  of  rent.  Held, 
that  mere  relationship  does  not  constitute  a  class  of 
cultivators,  and  a  zamindar  who  allowed  some  of  his 
kindred  to  hold  at  favourable  rates  cannot  be  com- 
pelled to  show  similar  favour  to  other  cultivators 
who  may  be  equally  near  in  relationship  to  him. 
Dabee  Singh  v.  Punchtjm  Singh 

2  Agra,  Part  II,  203 

15.  Transferable  tenure — Muta- 
tion of  names — Tenant  who  has  transferred  his 
holding — Liability  of.  The  main  object  of  a  suit 
for  enhancement  is  to  have  the  contract  between  the 
landlord  and  tenant  as  regards  the  rate  of  rent  re- 
adjusted. In  a  suit  for  enhancement  it  was  found 
that  the  defendant  had,  prior  to  institution,  sold  his 
holding,  M'hich  by  custom  was  transferable  without 
the  consent  of  the  landlord,  to  a  thii-d  party.  There 
had  been  no  mutation  of  names,  or  payment  of  a 
nazar,  or  execution  of  fresh  lease  ;  but  the  landlord 
had  received  rent  from  the  third  party,  and  was 
fully  aware  of  the  transfer.  Held,  that  the  connec- 
tion of  the  defendant  with  the  holding  had  come  to 
an  end,  and  the  suit  against  him  did  not  lie.  Abdul 
Aziz  Khan  v.  Ahmed  Ali  .  I.  L.  R.  14  Calc.  795 


ENHANCEMENT  OP  RENT— co^i^. 

2.  LIABILITY  TO  ENHANCEMENT— coTifef. 
(6)  Particular  Tenure-holders  and  Tenures. 

1®*  Jungleboory  tenants* 

Jungleboory  tenants  are  liable  to  enhancement. 
Dhunput  Singh  v.  Gooman  Singh 

W.  R.  1864,  Act  X,  61 


Haran    Chunder   Ghose 
Sircar  .... 

17.  


GooRoo    Churn 
low.  R.  421 

Moostagirs— ^c<  X  of  1859, 
ss.  15  and  16.  Moostagirs  are  protected  from 
enhancement,  not  as  raiyats,  but  as  intermediate- 
tenants,  under  ss.  15  and  16,  Act  X  of  1859.  Dhun- 
put Singh  v.  Gooman  Singh 

W.  R.  1864,  Act  X,  61 

Affirmed  by  Privy   Council  in  Dhunput  Singh  v. 

Gooman  Singh  .         .         .11  Moo.  I.  A.  433 

9  W.  R.  P.*  C.  3 

18.  Ex-maafeedar— i?en^/ree  hold- 

ing.  Held,  that  an  ex-maafeedar,  whose  land  at  the 
time  of  settlement  was  separately  assessed,  and 
the  sum  so  assessed  made  payable  through  the 
zamindar,  cannot  be  treated  as  a  mere  raiyat  liable 
to  enhancement.     Kedar  Pooree  v.  Kullan  Khan 

1  Agra  Rev.  56 
See  Humedoollah  Khan  v.  Pran  Sookh 

3  Agra  280 

19.  Farmers   holding  over — Aci 

X  of  1859,  s.  13.  S.  13,  Act  X  of  1859,  did  not 
apply  to  farmers  holding  on  after  the  ex;piry  of  their 
lease,  who  were  therefore  liable  to  enhancement 
without  notice.  Natooram  Shaha  v.  Doorga 
Manjee     .         .         .     W.  R.  1864,  Act  X,  92 


20. 


Purchaser  of  transferable 


tenure— ^c«  X  of  1859,  s.  6.  The  purchaser  of  a 
transferable  tenure,  under  which  the  rent  cannot  be 
enhanced,  is  entitled  to  the  benefit  of  it,  although  he 
may  not  have  occupied  for  twelve  years,  or  acquired 
a  right  of  occupancy  under  s.  6,  Act  X  of  1859. 
Fisher  v.  Nundoo  Coomar  Mundle 

Marsh.  625 


2L 


Purchaser  from  raiyat  at 


sale  m  execution — Liability  to  enhancement. 
A  purchaser  at  a  sale  in  execution  of  a  decree  of  the 
right  and  interest  of  a  person  in  the  position  of  a 
raiyat  holding  at  a  low  and  favourable  rate  (the 
privilege  being  .personal  to  him  and  his  family)  is  not 
entitled  to  exemption  from  enhancement.  Flow- 
EST  V.  KooTOOB  HossEiN     .         .      2  Agra  274 

22. Under-tenants — Tenants  hold- 
ing directly  from  Government.  In  a  suit  against 
the  Government  for  a  declaration  that  certain 
lands  held  by  the  plaintiffs  Avere  not  liable  to  en- 
hancement of  rent,  it  appeared  that  the  Government 
had  in  1825  granted,  at  the  rates  then  prevailing  in 
the  neighbourhood,  the  lands  in  question  to  the  pre- 
decessors in  title  of  the  plaintiffs ;  that  possession 
had  been  taken  by  the  Government  shortly  after- 
wards, but  again  restored  under  an  order  of  the 
Board  of  Revenue  in  1827,  a  settlement  being  made 
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"ENHANCEMENT  OP  RENT— confi. 

2.  LIABILITY  TO  ENHANCEMENT— coniti. 

(6)  Particular  Tenure -holders  and  Tenures 
— contd. 

at  R2-8  per  kani ;  that  in  1248  it  was  arranged  that 
the  plaintiffs  should  pay  their  rent  through  a  talukh- 
dar  who  had  obtained  a  settlement  for  a  term  of 
thirty  years  over  the  whole  of  the  chur  in  which  the 
lands  held  by  the  plaintiffs  were  situate ;  that  on 
the  term  of  thirty  years  expiring,  it  was  not  renewed, 
and  that  the  Government  subsequently  gave  the 
plaintiffs  notice  of  enhancement.  Held,  that  the 
plaintiffs  were  not  under-tenants,  and  that,  under 
the  circumstances,  their  tenure  was  not  liable  to 
enhancement.  Secretary  of  State  v.  Radha 
Pershad  Wasti     .         .         .       9  O.  L.  B.  189 

23.  — Sale   for  arrears 

of  rent.  Under-tenures  fall  with  the  original  tenure 
of  the  defaulter,  and  are  liable  to  enhancement  by 
the  purchaser  of  the  tenure  sold  for  arrears  of  rent. 
Tarucknath  Poramanick  v.    McAllister 

e  W.  R.,  Act  X,  34 

24.  Khamar    lands — Act     X    of 

1859,  s.  4.  S.  4,  Act  X  of  1859,  makes  no  exception 
as  to  khamar  lands.  Ram  Coomar  Mookerjee  v. 
RuGOONATH  Mundul     .         .         .1  W.  R.  356 


25. 


Mandidari     tenure — Tenant 


with  right  of  occupancy  at  rates  varying  xoith  revemie. 
Mandidari  tenure  is  the  tenure  of  a  tenant  with 
rights  of  occupancy  who  is  entitled  to  hold  at 
rates  varying  with  the  revenue,  and  he  possesses 
privileges  superior  to  those  of  an  ordinary  raiyat. 
His  rates  of  rent  are   not  liable  to  enhancement. 

BUNKUT   NURSBYA   V.   GOURBB  SiNGH 

2  N.  W.  869 
26. Talukh  created  before  acces- 


Bion  of  British  Government— ^c<  X  of  1859, 
8.  15.  A  talukh  created  before  the  accession  of  the 
British  Government,  held  at  an  unvaried  rent  from 
before  the  Perpetual  Settlement,  is  protected  from 
enhancement  by  s.  15  of  Act  X  of  1859.  Gobtnd 
Chunder  Dutt  v.  Hurronath  Roy 

1  Ind.  Jur.  N.  S.  52  :  5  W.  B.,  Act  X,  10 

27 Lessees,  right  of,  to  collect 

lac  insects  from  trees— ^c<  X  of  1859.  Act 
X  of  1859  does  not  entitle  a  lessor  to  enhance  the 
rent  payable  by  a  lessee  on  account  of  right  leased  to 
the  latter  to  collect  lac  insects  from  trees  growing  on 
the  lands  of  the  former.  Gopal  Singh  Moorah  v. 
'SuNKUREB  Paharin        .         .       23  W.  B.  458 

28.  Sursory  jote— .4r/  X  of  1859, 

ss.  3  and  4.  A  sursory  jote  tenure  is  not  exempt 
from  the  operation  of  ss.  3  and  4,  Act  X  of  1859,  but 
is  protected  from  enhancement  on  proof  of  twenty 
years'  payment  of  uniform  rent.  Doorga  Moyee 
DossEA  V.  Kassissur  Debea  Chowdhrain 

4  W.  B.,  Act  X,  20 

29. Government  khas    mehal, 

mode  of  enhancement  of  rent  of.  The  rent 
of  a  Government  khas  mohal  can  only  be  enhancrd 
by  the  same  process  as  the  rent  on  any  private 


ENHANCEMENT  OF  BENT— c^nfi. 

2.  LIABILITY  TO  E  NHANCE  ME  XT— confci. 

(&)  Particular  Tenure-holders  and  Tenures 

— concJd. 
estate.    Akshaya  Coomar  Dutt  r.  Shama  Charan 
Patitanda  .         .1.  L.  B.  16  Calc.  586 

30. .  Settlement    of  a    G-overn- 


ment  khas  mehaX—Hegulation  VII  of  1822^ 
Bengal  ^ct  III  of  1878--B''ngal  Art  VIII  of  1879, 
ss.  10-14.  In  order  to  make  the  enhanced  rent 
stated  in  a  jummabundi  settled  under  Regulation 
VII  of  1822  binding  upon  a  tenant,  there  must  be 
either  an  assent  to  that  enhancement  or  else  a 
compliance  with  the  provisions  of  the  rent  law  with 
reference  to  enhancement  of  rent  in  force  at  the 
time  of  -such  enhanc3ment.  D'Silva  v.  Rajkumar 
Dutt,  16  W.  R.  153,  Enayefoollah  Meah  v.  Nubo 
Coomar  Sircar,  20  W.  R.  207,  and  Reazooadeen 
Mahomed  v.  Mr.Alfjine,  22  W.  R.  540,  follo^ved. 
Akshaya  Coomab  Dutt  v.  Sham  a  Char  an  Pati- 
tanda    .         .     .         .      I.  L.  B.  16  Calc.  586 

(c)  Lands  occupied  by  Buildings  and  Gardens. 

31. Lands     with     buildings— 

Garden  ground— N on  agricultural  land.  Land  hold 
ancillary  to  the  enjoyment  of  a  house,  as,  for 
instance,  a  garden  or  compound,  is  not  subject  to 
enhancement  of  rent  under  the  Rent  Acts.  Acts  X 
of  1830  and  XIV  of  I8R8  do  not  apply  to  land 
occupi*»d  by  houses,  but  only  to  land  held  for  ai?ri- 
cullural  purpose.*.     Powell  ♦.  Wahid  Kh\n 

.       1  N.  W.  133  :  Ed.  1873,  217 

Kalbb  Mohan  Cuvttrrjee  »•.  K\li  Ktsto  Roy 
2  B.  li.  B.  Ap.  39 :  11  W.  B.  183 

82.  Garden  lands— .4 ci  /  of  1845, 

«.  26,  cl.  4— Notice  of  enhancement.  In  order  to 
obtain  the  benefit  of  cl.  4,  a.  26,  Act  I  of  1845  (pro- 
tecting garden  lands  from  enhancement),  it  is  not 
Bufficient  that  the  notice  of  enhancement  should 
describe  the  linds  as  garden  lands,  but  there  must 
be  a  clear  finding  that  the  lands  have  been  held  as 
such  under  bond  fide  leases.     Siddessureb  Chow- 

DHRAIN    v.  KksSOREEKANT    GOSSAIX 

W.  B.  1864,  Act  X,  101 

33.    Lands  situated  in  a  town — 

Bengal  Rent  Act,  1869.  A  suit  cannot  be  maintained 
under  Bengal  Act  VIII  of  1869  for  rent  at  enhanced 
rates  of  land  not  used  for  agricultural  or  horticul- 
tural purposes,  but  situated  in  a  town.  Madak 
MOBLAN  Biswas  v.   St\lkart 

9  B.  L.  B.  97 :  17  W.  B.  441 

34.  Lands  for  building  pur- 
poses— Bastu  land.  Bastu  land  (land  used  for 
Bites  of  houses)  situated  in  a  town  cannot  form  the 
subject  of  suits  under  Act  X  of  1859  for  enhance- 
ment. Bastu  land,  which  is  the  site  of  a  house 
occupied  by  a  raiyat  engaged  in  cultivating  the 
surrounding  lands,  does  fall  under  the  provisions  of 
Act  X  of  1859.  Naimudda  Jowaddar  v.  Mon- 
ORiBFP  .         .         .         .    3  B.  L.  B.  A.  C.  283 
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"ENHANCEMENT  OP  'RE'NT—contd. 

2.  LIABILITY  TO  ENHANCEMENT— confti. 

(c)    Lands    occupied    by    Buildings    and 
Gard  ens — contd. 

8.0.  Nymooddee  Joardar  v.  Moncriefp 

12  W.  R.  140 

Kailas  Chundeb  Sirkar  v.  Purgadas  Taraf-. 
5)ar      .         .         .       3  B.  li.  R.  A.  C.  284  note 

(Contra)  Kenny  v.  Greedhtjr  Manjee 

W.  R.  1864,  Act  X,  9 


35. 


Bastu       lands- 


•Oodbastu  lands.  When  lands  are  liable  to  be  assessed 
with  rent  as  bastu  and  when  as  oodbastu  lands. 
Prem  Lal  Chowdhry  v.  Brown 

e  W.  R.,  Act  X,  92 

36.  Lands  for  building  and  hor- 

i;icultural  purposes.  Land  had  been  let  under 
different  pottahs  to  a  man  for  building  and  iiorticul- 
4ural  purposes,  to  be  enjoyed  by  him,  his  sons,  and 
his  sons'  sons  for  ever  at  a  rent  mentioned  in  the 
pottahs.  Held,  that,  though  the  suit  was  cognizable 
by  the  Collector,  the  rent  was  not  liable  to  enhance- 
ment. Kailas  Chandra  Roy  v.  Hiralal  Seal. 
Fakir  Chand  Ghose  v.  Hiralal  Seal 

2  B.  L.  R.  A.  C.  93  :  10  W.  R.  403 


37. 


Land     with       buildings- 


Mokurari.  Where  a  pottah  was  granted  at  "  mo- 
'kurari  '  *  rates,  and  the  lands  were  taken  for  erecting 
buildingR  thereon,  and  carrying  on  the  work>  of  an 
indigo  factory,  it  was  held  to  indicate  a  building 
lease  at  a  fixvd  rent,  and  a  suit  for  enhaneeme,  t 
■would  not  lie  in  respect  of  such  land.  Kerry 
v.  Madanlal  Doss       .         .  1  B.  L.  R.  S.  N,  11 


38. 


Beng.  Act  VIII 


of  1869.     A  suit  for  enhancement  of  rent  under 
Bengal  Act  VIII  of  1809  will  not  lie  in  respect  of 

.,  lands  occupied  by  buildings.     Brojo  Nath  Kundu 

'  Chowdhry  v.  Stewart 

8  B.  L.  R.  Ap.  51 :  16  W.  R.  216 

39, —  Jurisdiction.    A 

isuit  for  enhancement  of  rent  of  land  covered 
with  buildings  will  not  lie  in  the  Revenue  Court 
under  cl.  4,  s.  2.3  of  Act  X  of  1859,  but  is  cognizable 
1^  .only  by  a  Civil  Court.  Durga  Sundari  Dasi  v. 
3iBi  Umdatannissa 

9  B.  L.  R.  101 :  18  W.  R.  234 

On  appeal  from  s.c.  in  which  Judges  differed. 

17  W.  R.  151 

Khaibuddin  Ahmed  v.  Abdul  Baki 

3  B.  L.  R.  A.  C.  65  :  11  W.  R.  410 

Church  v.  Ramtanu  Shaha 

9  B.  L.  B.  105  note  :  11  W.  R.  547 

Ramdhun    Khan    r.    Haradhan    Paramantck 
9  B.  L.  R.  107  note  :  12  W.  R.  404 

In  re    Bbammamyi    Bewa     (Mitter,     J.,    dia- 
lenting)   ....     9  B.  L.  R.  109  note 

14  W.  R.  252 

plaintiff 


40.  —  A 

)rought  a  suit  for  enhancement  of  rent  of  lands 


ENHANCEMENT  OP  RENT— conf^i. 

2.  LIABILITY  TO  ENHANCEMENT— co»fi. 

(c)    Lands    occupied    by    Buildings    and 
Gardens — contd. 

occupied  with  buildings  under  Bengal  Act  VIII  of 
18G9.  Held,  per  E.  Jackson,  J.,  that,  though 
Bengal  Act  VIII  of  1869  does  not  apply  to  lands 
used  for  building  purposes,  the  Civil  Court  has 
jurisdiction  to  determine  suits  concerning  the  rent 
of  such  lands,  and  therefore  had  jurisdiction  to 
entertain  the  present  suit.  Held,  per  Mitter,  J., 
that  the  word  "  land  "  in  Bengal  Act  VIII  of  18fi9 
is  used  in  its  ordinary  sense,  quite  irrespective  of  the 
purposes  for  which  it  is  applied  ;  and  that  a  suit  for 
enhancement  of  the  rent  of  land  on  which  a  house  is 
built  will  lie  under  Bongal  Act  VIII  of  1869.  Braja- 
nath  Kundu  Chowdhry  v.  Lowther 

9  B.  L.  R.  121 

s.c.  Brojonath  Koondoo  Chowdhry  »•.  Gopee- 
nath  Shaha  .         .         .         .        17  W.  R.  183 


41. 


Iiand  forming  part  of  street 


in  town— Beng.  Act  VIII  of  1869 — Land  with 
huildinga  on  it.  Bengal  Act  VIII  of  1869  relates  only 
to  agricultural  holdings,  and  its  provisions  have 
no  application  to  land  forming  part  of  a  street  in 
a  town.  The  mere  fact  that  a  building  has  been 
erected  on  a  piece  of  land  with  the  consent  of  the 
proprietor  does  not  give  the  occupant  a  right  to  hold 
the  land  perpetually  at  the  same  rate  ;  and  if  the 
proprietor  with  an  ultimate  view  of  raising  the  rent 
brings  a  suit  for  ejectment,  he  has  a  right  to  have 
his  title  to  eject  tried  in  that  suit.  Collector  op 
MoNGHYR  V.  Madar  Buksh        .    25  "W.  R.  136 


42. 


Land  let  for  building  pur- 


poses. A  suit  for  enhancement  of  rent,  in  pur- 
suance of  a  notice  to  pay  the  enhanced  rent  or  quit 
the  land  within  three  months,  cannot  be  maintained 
where  the  land  in  question  was  originally  let  by  the 
ancestor  of  plaintiffs  to  the  ancestor  of  defendants 
for  building  purposes.  Purno  Chunder  Roy  v. 
Sadut  Ali  ....      2  C.  L.  R.  31 

43. Land  for  purpose  of  silk 

factory — Enhancement  of  rent,  suit  for — Beng.  Act 
VIII  of  1869,  s.  14 — Notice  of  enhancement.  Plaint- 
ilf,  having  served  notice  of  enhancement,  in  terms 
of  s.  14  of  Bengal  Rent  Act  VIII  of  1869,  of  certain 
lands  held  by  defendants  on  which  reservoirs 
and  buildings  for  the  purposes  of  a  silk  filature  had 
been  constructed,  brought  a  suit  for  such  enhance- 
ment under  Act  VIIT  of  1869.  The  lower  Court  dis- 
missed the  suit,  in  spite  of  a  statement  in  the  plaint 
that  tne  suit  was  brought  under  the  latter  Act  on  t  ie 
ground  that  the  rent  of  the  tenure  was  not  enhance- 
ble  under  the  Rent  Law.  Held,  that  the  lower 
Court  ought  not  to  have  refused  to  decide  the  suit  in 
the  form  in  which  it  was  brought,  but  ought  to  have 
enquired  as  to  the  nature  of  the  tenancy  whether  it 
was  held  at  a  fixed  rate  or  not.  Held,  further,  that, 
although  the  suit  tvaa  brought  \mder  the  general  law 
of  procedure,  the  notice  was  not  vitiated  by  the  fact 
that  the  reasons  assigned  for  the  enhancement  were 
reasons  taken  from  the  Rent  Law  applicable  to  the 
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case  of  raiyats  possessing  rights  of  occupancy.  Coo- 
mar  PoKESH  Narain  Roy  r.  Watson  &  Co. 

3  C.  L.  K.  543 

44. Lease  of  land  for  building. 

-—Perpetual  leases  for  building  are  only  protected 
as  held  at  a  fixed  rate,  when  the  rent  is  fixed  by  the 
original  leases.  Surbomungula  Dossee  v.  Sut- 
TisH   Chunder   Roy     .         .         .2  W.  R.  231 


45. 


Dwelling-houses 


A  raiyat  who  takes  a  pottah  or  gives  a  kabuhat  for 
his  homestead  is  not  entitled  to  the  privileges 
granted  to  those  who  erect  "  dwelling-houses  "  on 
leased  lands  and  is  not  protected  from  enhancement. 
Ntjffer  Chundra  Saha  v.  Gossain  Jysingh 
Bharutee    .         .         .      3  W.  B.,  Act  X,  144 

46. -  Dwelling-house  in  village 

— Jurisdiction  of  Revenue  Court.  A  suit  for  en- 
hancement of  rent  of  a  dwelling-house  in  a  village  is 
cognizable  by  the  Collector.  Abdttl  Hamid  r. 
Dongaram  Dey     .         .         3  B.  L.  B.  Ap.  138 

Kalee  Kishen  Biswas  v.  Jankee 

8  W.  B.  250 


47. 


liands    appurtenant    to    a 


dwelling-house— irfr^/y.  XIX  of  1S14,  s.  9.  The 
defendant  had  been  declared  entitled,  under  s.  9, 
Regulation  XIX  of  1514,  to  hold  certain  landn  as 
attached  to  his  dwelling-house  at  an  equitable  rent 
payable  to  the  landlord.  The  landlord  subsequent- 
ly sued  in  the  Revenue  Court  for  enhancement  of 
rent  of  these  lands.  Held,  per  Gloveb,  J.,  that  the 
rent  so  fixed  on  that  land  must  be  considered  the 
fixed  rent  of  the  homestead  of  the  house  and  ground, 
and  not,  therefore,  cajiable  of  enhancement.  Khai- 
buddin  Ahmed  v.  Abdul  Baki 

3  B.  li.  B.  A.  C.  85  :  11  W.  B.  410 


48. 


Ijand   on    w^hich    shop    is 


built — Jurisdiction  of  Revenue  Court — Act  X  of 
1859,  s.  23.  A  suit  will  not  he  in  the  Collector's 
Court  to  enhance  the  rent  of  land  on  which  a  shop 
stands,  the  shop  being  the  thing  for  which  rent  s 
paid  and  the  land  merely  an  adjunct  to  it.  Madan 
Singh  v.  ]Madan  Ram  Deb     .  1  B.  Ij.  B.  S.  N.  11 

49. Iiands   leased  for  building 

a  school  and  church — Jurisdiction  of  Revtnue 
Court.  Revenue  Courts  have  no  jurisdiotioii  in  a 
suit  to  recover  arrears  of  rent  at  an  enhanced  rate 
from  a  tenant  to  whom  land  had  been  leased  for  the 
express  purpose  of  building  a  school  ard  a  chur.  h. 
Surnomoyeb  i>.  Blumh  krdt     .        9  "W.  B.  552 


50. 


(d)  Dependent  Talukhdars. 

Beng.  Beg.  VIII  of  1793, 


BS.  49,  51.  A  dependent  talukhdar,  whose  tenure 
was  in  existence  before  the  Permanent  Settlement, 
is  entitled  to  protection  under  s.  49,  Regulation  VIII 


ENHANCEMENT  OF  BENT— co»rf(f. 

2.  LIABILITY  TO  ENHANCEMENT--con<(f. 

id)  Dependent  Talukdabs — contd. 

of  1793,  unless  his  zamindar  can  prove  a  title  to  en- 
hance rent  under  s.  51  of  that  law.  Radheeka 
Chowdbain  v.  Ram  Mohun  Ghose   .  1  "W.  B.  36T 

51.  s.  51 — Actual   proprietors.     The 


*'  dependent  talukhdars  "  mentioned  in  Regula- 
tion VIII  of  1793  are  actual  proprietors,  and 
not  talukhdars  whose  talukhs  are  held  under  docu- 
ments granted  by  proprietors  which  do  not  transfer 
property  in  the  soU.  The  defendant  was,  therefore, 
held  not  exempt  from  liability  to  enhancement  as 
being  one  of  the  latter.  Suttyanund  Ghosaul  v. 
HuRO  KisHORE  DuTT  .  .      .     15  W.  B.  474 


52. 


Act  X  of   1859, 


s.  15.  A  dependent  talukh  created  before  the  De- 
cennial Settlement  is  protected  from  enhancement 
by  s.  51,  Regulation  VIII  of  1793,  except  under  the 
circumstances  therein  mentioned.  In  a  suit  by  a 
zamindar  for  enhancement,  brought  after  Act  X  of 
1859  came  into  operation,  against  the  holder  at  a 
fixed  rent  of  a  dependent  talukh,  the  latter  is  pro- 
tected from  enhancement  by  the  provisions  of  s.  16 
of  that  Act,  notwithstanding  decrees  pronounced  in 
previous  litigation  between  the  parties  declaring  the 
zamindar' 8  right  to  enhance,  and  directing  that  the 
rent  of  the  talukh  should  be  assessed  at  pargana 
rates,  if  it  appears  that  the  rent  never  has  been 
assessed  at  pargana  rates  and  never  has  been 
enhanced,  but  has  remained  unchanged  from  the 
time  of  the  Permanent  Settlement.  Such  decrees 
place  the  zamindar  in  no  better  position  than  other 
landlords  who,  previously  to  the  passing  of  Act  X  of 
1869,  had  a  good  right  to  enhance,  but  whose  right, 
not  having  been  exercised  from  the  time  of  tl^e  Per- 
manent Settlement,  has  been  taken  away  by  the 
15th  section  of  that  Act.  Hurronath  Roy  v. 
GoBiND  Chunder  Dutt  .  '  15  B.  L.  B.  120 
23  W.  B.  352  :  L.  B.  2  I.  A.  193 

Affirming  the  High  Court  decision  in  Hurronath 
Roy  v.  Gobind  Chunder  Dutt 

5  W.  B.,  Act  X,  11 
s.c.  on  review      .         .         6  W.  E.,  Act  X,  2 


53. 


Unregistered 


tenure.  A  dependent  talukhdar,  under  s.  61  of 
Regulation  VIII  of  1793,  is  not  debarred  from 
claiming  the  benefit  of  that  section  because  his 
tenure  had  not  been  registered  by  the  zamindar 
under  s.  i8  of  that  law.  The  onus  of  proving  that 
a  dependent  talukhdar  under  s.  61  of  the  Regulation 
is  liable  to  enhancement  under  the  provisions  of 
that  section  must  fall  on  the  zamindar.  Doyamoyeb 
Chowdhrain  r.  Nundocoomar  Dey  2  Hay  220 

54,  Persons  not  per- 

sonal cultivators.  In  a  suit  for  arrears  of  rent  at 
an  enhanced  rate  against  tenants  who  held  a  "  kaimi 
jote  jumma": — Hdd,  that  the  fact  that  they  did  not 
personally  cultivate  land,  but  held  a  jumma  with 
raiyats  under  them,  could  never  place  them  in  the 
position  of  dependent  talukhdars,  and  even  if  it 
could.  Regulation  VIII  of  1793,  s.  61,  could  not 
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apply  to  them,  unless  they  could  show  that  their 
tenure  existed,  and  was  capable  of  being  registered, 
at  the  date  of  the  Decennial  Settlement.  Eshan 
Chundeb  Baneejee  v.  Hurish  Chunder  Shaha 

24  W.  R.  146 


55. 


Person 


with 


lease  terminable  yearly  or  at  will  of  zamindar.  S.  51, 
Regulation  VIII  of  1793,  refers  solely  to  dependent 
talukhdars,  and  cannot  be  applied  so  as  to  protect 
from  enhancement  a  person  whose  tenure  is  termin- 
able at  the  end  of  any  year  or  at  the  pleasure  or 
caprice  of  his  zamindar.  Kaleedhun  Baneejee 
V.  RoMBSH  Chunder  Dutt        .         3  W.  R.  172 


56. 


Nature  of  tenure. 


f 


In  a  suit  for  enhancement  of  rent  under  Regula- 
tion  VIII  of  1793  the  nature  of  the  tenure  is  a 
material  question,  irrespectively  of  the  question 
whether  the  rent  is  fixed  or  variable,  the  nature  and 
extent  of  the  proof  which  the  plaintiff  (zamindar)  is 
bound  to  give  being  dififerent  according  as  the  tenure 
falls  within  s.  49  or  s.  51  of  the  Regulation.  The 
rulings  of  the  High  Court  holding  that  in  order  to 
bring  a  talukh  within  s.  51  of  the  Regulation,  it  is 
sufficient  to  show  that  it  existed  and  was  capal3le  of 
being  registered  in  the  zamindari  sherishta  at  the 
time  of  the  Decennial  Settlement,  approved  of. 
Bama   Soondueee     Dossee   v.    Radhika  Chow- 

DHRAIN     .  .  .  .  13   W.  R.  P.  C.  11 

s.c.    Radhika  Chowdhrain  v.  Bama   Sundaei 
Dasi        .         .         .         .        4  B.  L.  B.  P.  C.  8 

13  Moo.  I.  A.  248 

57. . Exemption  from 

enhancement.  Suit  for  enhancement  (under  the 
old  law)  of  rent  of  a  talukh  held  to  be  a  depen- 
dent talukh  within  the  meaning  of  s.  51,  Regulation 
VIII  of  1793,  although  not  duly  registered  by  the 
zamindar.  Held,  that  the  defendant  having  made 
out  a  strong  prima  facie  case  to  prove  that  he  and 
those  through  whom  he  claimed  had  held  the  talukh 
at  a  fixed  rent  from  a  date  more  than  twelve  years 
prior  to  the  Decennial  Settlement,  and  the  zamindar 
having  relied  on  the  weakness  of  the  defence  and 
having  failed  to  show  that  the  rent  had  varied,  the 
tenure  was  exempt  from  re- assessment:'  Mohamoya 
Dossee  v.  Doyamoye  Chowdhrain    7  W.  B.  62 


58. 


Accretion      to 


zimma  tenure  with  fixed  rent.  Where  a  permanent 
zimma  tenure  has  been  held  at  one  rate  of  rent  for 
more  than  twenty  years,  the  terms  of  s.  15,  Act  X  of 
1859,  as  well  as  the  provisions  of  s.  51,  Regulation 
VIII  of  1793,  preclude  the  zamindar  from  assessing 
accretions  to  the  parent  talukh.  Juggft  Chunder 
Dutt   v.    Panioty      .         ,         .8  W.  B.  427 


59. 


Raiyati    kadimi 


tenure.  Where  a  zamindar,  a  purchaser  from  a 
mortgagee,  sued  to  enhance  the  rent  of  lands  (part  of 
the  pm'chased  zamindari)  held  on  a  raiyati  kadimi 
tenure,  which  had  existed  more  than  twelve  years 

VOL.  n. 
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^^^?re  the  Decennial  Settlement,  but  the  holder  of 
which  had  subsequently  accepted  a  pottah  from  the 
zamindar  -.—Held  the  acceptance  of  such  pottah  did 
not  debar  the  tenant  from  the  right  of  exemption 
from  enhancement  to  which  he  was  entitled  by 
reason  of  the  nature  of  his  tenure.  Such  a  pottah 
may  be  confirmatory  only,  and  is  not  inconsistent 
with  the  presumption  that  a  prior  title  existed. 
bemble:  A  claim  to  exempt  a  tenure  from  en- 
hancement on  the  ground  that  it  is  a  raiyati  kadimi 
tenure  does  not  fall  within  Regulation  VIII  of 
1793,  s.  51.  Ram  Chunder  Dutt  v.  Jogesh 
Chunder  Dutt 

12  B.  L.  B.  P.  C.  229  :  19  W.  B.  353 

-^  Beng.  Reg.  VIII 


60. 


of  1793,  ss.  48-52— Beng.  Reg.  XLIV  of  1793, 
ss.  2-5.  A  purchaser  of  a  zamindari  at  a  public  sale 
may,  by  virtue  of  his  ordinary  right  as  zamindar, 
enhance  the  rent  of  a  dependent  talukh  from  time  to 
time  under  the  provisions  of  Bengal  Regulation  VIII 
of  1793,  and  is  not  barred  from  so  doing  by  the 
provisions  of  s.  5  of  Bengal  Regulation  XLIV  of 
1793.  The  words  "  for  the  same  period  as  the  term 
of  their  own  engagements  with  Government "  in 
s.  48  of  Bengal  Regulation  VIII  of  1793  refer  to  the 
period  of  the  Decennial  Settlement,  and  do  not 
mean  "  in  perpetuity.  "  Doarga  Soondree  y. 
Chundernath  Bhadooree,  8.D.A.  {1852)  642,  dissent- 
ed from.  In  an  enhancement  suit  of  the  nature 
indicated  above,  the  rate  of  rent  to  be  fixed  as 
payable  by  the  under-tenure-holder  must  ordinarily 
be  fixed  with  reference  to  the  rents  paid  by  raiyats 
within  the  tenure  itself,  and  not  with  reference  to 
those  paid  by  raiyats  in  the  neighbourhood  outside 
the  limits  of  the  tenure.  Bissessuei  Debt  Chow- 
dheain  v.  Hem  Chunder  Chowdhry 

I.  L.  B.  14  Calc.  133 


61., 


^ Notice  of  enhance- 
ment. S.  51,  Regulation  VIII  of  1793  (looked  at 
with  ss.  13  and  15,  Act  X  of  1859),  does  not  require 
any  notice  in  the  case  of  a  dependent  talukhdar,  pre- 
liminary to  a  claim  for  enhancement  of  rent ;  but  in 
order  to  succeed  in  a  suit  under  that  section,  plaintiff 
must  show  that  he  is  about  to  enhance  on  one  of 
the  three  grounds  therein  mentioned.  Tarinkb 
Kant  Lahooree  v.  Koonj  Beharee  Awustee 

12  W.  B.  113 


62. 


Grounds    of  en- 


hancement. The  grounds  of  enhancement  stated  ia 
s.  51  of  Regulation  VIII  of  1793,  and  not  those  lb 
s.  17  of  Act  X  of  1859,  are  applicable  to  dependent 
talukhdars.  Huronath  Roy  v.  Bindoo  Bashinbb 
Debia      .         .         .         .     3  W.  B.,  Act  X,  26 


63. 


Act  X   of  1859, 


8s.  13, 17.  In  a  suit  for  enhancement  on  one  of  the 
grounds  set  forth  in  s.  17,  Act  X  of  1869,  the  notic© 
under  s.  13  can  be  served  on  a  raiyat  with  rights  of 
occupancy  ;  but  in  a  case  of  a  dependent  talukhdar 

.    5x 
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the  plaintiff  must  proceed  under  s.  51,  Regulation 
VIII  of  1793,  and  not  on  the  grounds  laid  down 
in  s.  17,  Act  X  of  1859.  The  defendant's  talukh 
in  this  case  being  a  shikmi  one,  the  suit  under 
s.  17  was  informal,  and  was  accordingly  dismissed. 
Brojo  Soondur  Mitter  Mozoomdar  v.  Kaleb 
KisHORE  Chowdhry  .         .     8  W.  "R.  496 

64.  Act  X  of   1859,  s.  15.      A 


ENHANCEMENT  OF  RENT— co«<i. 
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(e)  CoNSTBtrcnoN  of  Documents  as  to  Liability 
TO  Enhancement — corUd. 

from  enhancement.     Taruck  Chundeb  Nundeb 

V.    MODHOOSOO^UN   NUNDEE 

5  W.  R.,  Act  X,  80 


dependent  talukhdar's  rent  is  not  liable  to  enhance- 
ment, unless  it  can  be  shown  to  have  changed  since 
the  Perpetual  Settlement,  and  he  must  be  proceeded 
against  under  s.  15    (not  17)  of  Act  X  of   1859. 

NUBOKISHORE  BOSB  V.   PaNDUL  SiRCAR 

8  W.  R.  312 

65.  Rate    of  enhanced   rent— 

Right  to  reasonable  profit.  A  talukhdar's  rent  can- 
not be  enhanced  to  the  same  rate  as  that  paid  by  cul- 
tivating raiyats ;  the  talukhdar  is  entitled  to  some 
reasonable  profits.  Hubosoonduree  Chowdhbain 
V.  Anund  Mohun  Ghose  Chowdhby 

7  W.  R.  459 


66. 


Neighbouring 


lands  of  same  kind.  A  talukhdar  is  liable  to  enhance 
ment  only  to  the  extent  of  what  other  similar 
talukhdaris  in  the  neighbourhood  ])ay  for  similar 
under-tenures  with  similar  lands.  Mohima  Chun- 
DBA  Dey  v.  Gooboo  Doss  Sein     .    7  W.  R.  285 

67.  — Procedure — Beng.  Beg.  VII^ 

cf  1793,  8.  5.  Points  out  the  procedure  to  b® 
adopted  by  a  Court  in  a  suit  for  enhancement  of  ren* 
when  the  defendant  pleads  that  he  is  a  shamilat 
talukhdar,  that  is  to  say,  a  talukhdar  protected 
under  the  provisions  of  s.  6,  Regulation  VIII  of 
1793,  Shaboda  Pbosunno  Mookbrjee  v.  Bipekn 
Behabee  Bosb     .         .         .         .13  W.  R.  71 

68.  — ^ — ^  Ben.  Reg.    VIII 

of  1793,  «.  51 — Failure  of  defendant  to  prove  pre- 
sumptive proteriion  from  enhinrement.  In  a  suit 
for  arrears  of  rent  of  a  talukh  at  an  enhanced  rate, 
where  it  was  shown  that  the  defendant  was  not  en- 
titled  to  set  up  as  against  any  case  for  enhancement 
made  out  by  the  plaintiflF,  that  he  was  protected  by 
proof  or  presumption  of  holding  from  the  permanent 
settlement  : — Held,  that  that  did  not  relieve  the 
plaintiff  from  the  necessity  of  proving  a  case  under 
Regulation  VIII  of  1793,  s.  51,  under  which  alone  he 
could  maintain  his  suit.  Susteb  Chubn  Dey  v. 
IsHAN  Chundeb        .         .         .22  W.  R.  383 

(e)  CONSTBUCTION  OF  DOCUMENT  AS   TO    LIABILITY 

TO  Enhancement. 


69. 


Maurasi   lease.    A    maurasi 


(perpetual)  tenure  does  not  necessarily  carry  with  it 
fixity  of  rent ;  it  is  matter  of  evidence  whether  it 
does  or  not ;  therefore  the  rent  of  such  a  tenure  may 
be  liable  to  enhancement.  Anandlal  Dass  v. 
MusHUN  Ali     .         .     2  B.  L.  R.  A.  C.  98  note 


70. 


_  Rent  not  fixed  as 


7L 


Tikka  moht o.    The  words ' '  tikka 


mohto "  cannot  be  construed  as  conferring  a 
permanent  or  maurasi  lease  at  a  fixed  rate. 
Nuffer  Chunder  Shaha  v.  Gossain  Joy  Singh 
Bharattee     .         .         .    3  W.  R.,  Act  X,  144 

72.  Mokurari    tenure — Suit    for 

kabvliat — Rate  paid  for  similar  lands.     In  a  suit 
for  a  kabuliat  at  an  enhanced  rate  under  a  pottah, 
the  terms  of  which  were  that  the  lessee  should  hold 
the    lands    for    four    years    rent-free ;  that    after 
measurement  the  lands  were  to  be  assessed  ;  that 
then  he  was  to  pay  four  annas  a  bigha  in  the  year 
1265,  six  annas  in  1266,  and  eight  annas  and  three 
gandas  in  1267  and  for  five  years  after :  Held,  that 
this  did  not  constitute  a    mokurari   holding  at   a 
fixed  rate.     The  case  was   remanded  to  ascertain 
what  were  the  rates  of  similar  lands  in  the  neigh- 
bourhood in  1274,   and  decree  to  be  made  accord- 
ingly.     Kasimuddi    Khandkar    v.    Nadir    Ait 
Ta^fdab    2  B.  li.  B.  a.  C.  265  :  11  W.  R.  164 

73.  Expressions  im- 
porting hereditary  character  of  tenure.  The  objection 
that  the  documents  relied  on  by  the  defendant  in 
support  of  their  mokurari  title  contained  no  ex- 
pressions importing  the  hereditary  character  of 
the  alleged  tenures  was  held  to  be  one  not  open  to 
the  plaintiff  in  a  suit  for  enhancement,  where  the 
pleadings  admitted  the  existence  of  the  tenure  and 
the  la%\'ful  occupation  of  the  defendant,  and  the  only 
question  was  whether  the  tenures  were  held  at  a 
variable  or  at  a  fixed  and  invariable  rent.  Even  if 
the  objection  were  open  to  the  plaintiff,  it  was  held 
that  it  could  not  prevail  against  the  evidence  which 
the  record  afforded  that  for  upwards  of  a  century 
the  talukhs  in  question  had  been  treated  as  heredi- 
tary, and  as  such  had  descended  from  father  to  son, 
and  been  the  subject  of  purchase.  Gopal  Lall 
Taqobe  v.  Tilluck  Chunder  Rai 

3  W.  R.  P.  C.  1 :  10  Moo.  I.  A.  183 


74. 


Pura     dasioor. 


invariable.     A  maurasi  pottah,  in  which  the  rent  is 
not  fixed  as  invariable,  does  not  protect  the  raiyat 


Where  it  was  stipulated  in  the  pottah  that  the  land 
should  be  held  rent-free  for  five  years  from  1250 
to  1254  ;  that  for  1255  a  rate  of  five  annas  a  bigha 
should  be  paid  ;  for  1256  ten  annas  a  bigha ;  and 
that  from  1257  the  rate  to  be  paid  every  year  should 
be  the  "  piu-a  dastoor,"  or  fully  customary  rate  or 
fourteen  annas, — it  was  held  not  to  constitute  a 
holding  at  a  fixed  rent.  Bharat  Chandra  Attch 
V.  Gaub  Mani  Dasi  _^   ^, 

2  B.  Ij.  R.  A.  C.  266  note  :  11  W.  B.  31 

75. RerU- fixed    after 

stated  time— Act  X  of  1859,  ss.  13  and  17.  The 
defendant  as  middleman,  took  a  clearing  lease  of 
certain  land,  which  it  was  agreed  in  the  kabuliat  he 
should  ♦•  hold  during  1260  without    any  rent ;  for 
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ENHANCEMENT  OF  TilSNT—contd. 

2.  LIABILITY  TO  ENHANCEMENT— conii. 

■(e)  Construction  of  Documents  as  to  Liability 
TO  Enhancement — contd' 

1261  at  the  rate  of  Rl  per  kani ;  for  1262  at  112 
per  kani ;  for  1263  at  R3  per  kani ;  and  in  1264  at 
the  full  customary  rate  of  115  per  kani."  The 
tenure  was  admittedly  a  permanent  one.  In  a  suit 
for  arrears  of  rent  for  1272,  after  notice  of  enhance- 
ment ujtider  s.  13,  Act  X  of  1859  : — Held,  that  the 
intention  was  that  after  1264  the  rent  should  be 
fixed,  and  it  was  therefore  not  liable  to  enhancement. 
Soorasoondery  Debee   v.  Golam  Ally 

15  B.  L.  R.  P.  C.  125  note  :  19  W.  R.  142 


76. 


Lease  not  finally  fixing  rent 


^—Failure  to  specify  duration.  An  amulnamah,  by 
which  the  defendant,  for  clearing  and  cultivating 
chur  lands,  was  to  pay  no  rent  for  the  first  three 
years,  and  then  a  low  rate  of  rent  gradually  rising 
till  it  reached  a  certain  rate,  no  period  being  fixed 
for  the  duration  of  such  last- mentioned  rate,  was 
held  to  be  no  bar  to  the  plaintiff's  right  of  enhance- 
ment. PuDDO  Monee  Dossia  v.  Pctramanund 
Sein 7  "W.  R.  158 


77. 


Ijease  of  land  uacleared. — 


Land  let  for  purpose  of  clearing  at  low  rent  after- 
wards to  be  higher.  When  land  is  let  for  the  purpose 
of  clearing  jungle,  or  other  reclamation,  and  on  this 
ground,  or  any  other  ground  mentioned  in  the  lease, 
a  reduced  rent  is  provided  for  the  first  few  years, 
and  it  is  said  that  the  rent  is  to  be  at  a  certain  rate 
as  the  full  rent,  such  rent  is  not  liable  to  enhance- 
ment. HuRO  Prasad  Roy  Chowdhry  v.  Chundee 
•Churn  Boyragee 

I.  L.  R.  9  Calc.  505  :  12  C.  L.  R  251 


78. 


Act    I  of  1845, 


s.  26,  cl.  4 — -Jungle  land.  The  words  "  such  land 
continuing  to  be  used  for  the  purposes  specified  in 
the  leases  "  in  cl.  4,  s.  26,  Act  I  of  1845,  do  not 
restrain  the  effect  of  a  lease  for  clearing  land  of 
jungle  solely  to  such  time  as  jungle  remains  to  be  cut 
on  the  land,  but  should  be  taken  to  mean  that  the 
lease  will  stand  good  as  long  as  the  land  is  kept  clear 
of  jungle,  and  not  allowed  to  fall  back  into  its 
old  state.  If  a  pottah  gives  the  tenant  power  to 
extend  his  lease  beyond  the  land  originally  made 
over  to  him  under  the  pottah,  and  gives  the  same 
rent  for  the  additional  land  as  for  the  other  land, 
such  additional  land  is  not  assessable  with  the  par- 
gana  rate  of  rent,  but  the  pottah  is  good  and  bind- 
ing even  on  an  auction-purchaser  as  respective  the 
whole  of  the  land  cultivated  by  the  tenant.  Wat- 
son &  Co.  V.  Jhukroo  Singh     .  1  "W.  R.  195 

T9.^ 


Ijease  containing  no  term 

for  expiry — Improvement  of  land — Agency  of 
raiyat — Improvement  by  other  means.  When  a  pot- 
tah contains  no  term  and  does  not  provide  against 
enhancement,  and  the  tenant  has  not  occupied  for 
twelve  years,  if  it  is  shown  that  the  tenant  has 
improved  the  land,  he  will  be  entitled  to  a  pro- 
portionate reduction  in  determining  the  rent  he 
should  pay.     But  if  it  is  also  shown  that  the  value  of 

VOL.   II. 


ENHANCEMENT  OF  RENT— con^. 

2.  LUBILITY  TO  ENHANCEMENT— cJtt<i. 

(e)  Construction  of  Documents  as  to  Liability 
TO  Enhancement — contd. 

land  generally  in  the  neighbourhood  has  increased 
irrespectively  of  the  agency  of  the  rayiat,  the  land- 
lord will  be  entitled  to  enhancement  proportionate 
to  that  improvement.  Mathuea  Mohan  Shah  v. 
Gyaram  Haldab     .      W.  R.  1864,  Act  X,  128 

80.  . Transferee    of    lease— Co»- 

struction  of  lease — Liability  to  enhancemerU.  A 
lease  contained  the  following  words  ; — "  You  shall 
continue  to  pay  the  sum  of  sicca  R5  fixed  on 
the  whole  as  ticca  jumma  of  the  said  mouzah  every 
year,  and  having  cleared  the  villages  of  jungle  and 
having  brought  the  lands  under  cultivation,  your- 
self and  through  others,  as  usual,  enjoy  and  occupy 
the  same  with  your  sons  and  grandsons  in  suc- 
cession. "  Held,  that  the  lease  conveyed  an  ab- 
solute interest,  and  that  the  grantee  and  his  heirs 
were  entitled  to  transfer  it ;  and  that  a  transferee, 
not  an  auction-purchaser,  was  not  liable  to  en- 
hancement of  rent.  Watson  &  Co.  v.  Joggeshar 
Attah     .         .         .    Marsh.  330  :  2  Hay  436 

81.  .  Lease    stipulating  against 

enhancement—"  Tear  by  year."  The  stipula- 
tion in  a  pottah,  "  after  this  in  no  manner  shall 
enhancement  be  demanded,"  precludes  enhancement 
dui'ing  the  existence  of  the  pottah,  notwithstanding 
in  a  preceding  part  of  the  pottah  the  words  "  year  by 
year  "  are  usgd  (Bayley,  J.,  dissentiente).  Puncha- 
NUN  BosE  V.  Peary  Mohun  Deb  .   2  W.  R.  225 


82. 


Solehnamah       stipulating 


against  GTih.a>TiGejn.ent^Oon8truction  of  soleh- 
namah. A  member  of  a  Hindu  family,  who  had  the 
management  of  the  ancestral  property  was  sued  by 
one  of  the  tenants  for  illegal  distraint.  Plaintiff  put 
in  a  pottah  in  which  the  rent  was  described  as  a  fixed 
rent,  and  the  tenancy  an  old  and  existing  tenancy 
The  result  of  that  suit  was  a  solenamah  or  compro- 
mise between  the  parties,  in  which  the  manager,  fixed 
or  confirmed  the  rent  of  the  tenure,  and  agreed  that 
the  rent  should  not  be  enhanced.  Held,  that  the 
effect  of  the  solenamah  was  to  confer  upon  the  ten- 
ant and  his  descendants  a  maurasi  mokurari  right  in 
the  land  at  a  fixed  rent,  as  far  as  the  manager  was 
capable  of  conferring  such  a  right.  Bhoobunmohi- 
nee  Dossee  v.  Dhonaye  Kariqur 

15  W.  R.  434 


83. 


Decree  allowing  enhance- 


ment— Subsequent  transfer  of  estate.  A  childless 
Hindu  widow  granted  a  pottah  to  defendant.  On 
her  death  there  was  a  dispute  as  to  the  heirship  to 
her  husband,  and  the  right  of  plaintiff's  vendor 
having  been  declared,  the  latter  brought  a  suit 
against  defendant  for  a  kabuliat  at  enhanced  rates 
of  rent.  Dafendant  disputed  the  claim,  setting  up 
the  title  of  the  opposite  party,  but  the  suit  was 
decreed  to  the  extent  of  the  rate  of  rent  admitted  by 
defendant.  Subsequently  plaintiff  issued  a  notice  of 
enhancement,  and  defendant,  not  coming  to  terms, 
sued  to  set  aside  the  pottah  and  obtain  possession. 

5x2 
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2.  LIABILITY  TO  ENHANCEMENT— cowfe?. 

(e)    CONSTEUCTION      OP   DOCUMENTS   AS   TO     LIABI- 
LITY TO  Enhancement — cotUd. 

Held,  that  the  decree  obtained  bv  plaintiff's 
vendor  created  a  new  contract  between  the  parties 
under  the  kabnliai,  by  which  defendant  was  entitled 
to  hold  at  the  rent  admitted  by  him  till  plaintiff 
took  further  steps  ;  and  that  plaintiff's  vendor 
having  conveyed  his  whole  title  to  plaintiff,  who 
then  gave  defendant  distinct  notice,  plaintiff"  was 
entitled  to  succeed  in  the  present  suit.  Juggtssur 
BuUobyal  r.  Roodro  Narain  Roy,  12  W.  R.  299, 
distinguished.    Ntjbo  Kishen  Mookerjee  v.  Kala- 

CHAND  MOOKEEJEE         «  .  .15  W.  R.  438 

See  JuGGEssuE  Buttobyal  v.  Roodeo  Narain 
Roy 12W.  R.  299 


84. 


Agreement     to     pay     in- 


creased rent — Acquiescence.  One  of  the  holders  of 
an  under-tenure  having  agreed  with  his  immediate 
landlord  that  an  enhanced  rent  should  be  paid  in  re- 
spect of  the  tenure,  the  enhanced  rent  fixed  was  paid 
for  some  years,  when  default  being  made,  the  land- 
lord brought  a  suit  against  all  the  joint-holders  for 
arrears  of  rent  at  the  enhanced  rate:  Held,  that  the 
landlord  was  entitled  to  rent  at  the  rate  claimed 
until  circumstances  were  shown  from  which  it 
would  follow  that  the  rate  claimed  was  not  the 
fair  and  equitable  rate  payable.  Held,  further, 
that  the  holder  by  whom  the  agreement  to  pay  the 
enhanced  rent,  was  made  was  not  Bolaly  liable  to 
pay  that  rent,  but  that  the  tenure  was  liable,  and 
that,  if  it  could  be  shown  that  the  otlier  holders 
had  acquiesced  in  the  Hgreement,  Ibey  were  likewise 
responsible.  Bvr/iuvvddi  Bouladar  v.  Mrhun 
Chundir  Cv7;a,    ?    C.    L.    R.    508    distinguished. 

BUBHXJNUDDI  HOWLDAB  V.  M-^HIJN  rilDNrEJ{  Gt'IIA 

8  C.  li.  R.  611 


85. 


Decree  in  accordance  v^ith 


defendant's  admission — Tiew].  Act  Vll  of 
1869,  s.  14 — Suit  for  arrears  of  rent — Rate  of  rent 
fiayat>le.  The  plaintiff  sued  for  arrears  of  rent  for 
the  year  1282  at  the  rate  of  R2-8  per  bigha.  The 
defendant  i  lleged  that  the  rent  was  only  fifteen 
annas  per  bigha.  The  Judge  found  that  the  plaint- 
iff had  not  proved  that  the  rate  of  rent  was  R2-8 
per  bigha,  and,  without  finding  that  the  proper  rate 
wa8  fifteen  annas,  gave  the  plaintiff  a  decree  for  that 
amount.  The  plaintifl  brought  a  subsequent  suit 
for  arrears  of  rent  for  the  year  1283,  when  it  was 
held  by  the  Court  of  first  instance  and  by  the  lower 
Appellate  Comt  that  he  could  only  recover  arrears 
ol  r^iit  at  the  rate  of  fifteen  anna**,  that  being  the 
rate  of  **  rent  payable  for  the  previous  year  " 
within  the  meaning  of  s.  J4,  Bengal  Act  VIII  of 
]  8^'9.  J^^W,  that  the  decisions  \^ere  Throng,  ard 
I)nl^t  be  rev(^rsed.  PtrNNOc  Singh  r.  Niropin 
vSiNOH     .  I.  L.  R.  7  Calc.  298 :  8  C.  L.  R.  810 

86.  — Stipulation  in  kabuliat  for 


increase  in  rent— 7;c//f  for  land  in  excess  cf 
quaut'tv  hfld  under  kabuliat — <Su\t  to  reccver  rent 
aa    a'jreed — Notice     of     enhuncement — Beng,     Act 


ENHANCEMENT  OP  RENT— confti, 
2.  LIABILITY  TO  ENHANC  E J! E NT— confe?. 

(c)  Construction  of  Documents  as  to  Liability 
TO  Enhancement — ccntd. 

VII  of  1869,  8.  14.  Where  a  kabuliat  contains  an 
agreement  to  pay  a  certain  specified  rent  for  a 
certain  specified  area,  although  no  rate  per  bigha  v,  as 
fixed,  and  al?o  an  agreement  to  pay  further  rent  at 
the  rate  specified  for  lands  found  onmeasurement  to 
be  held  in  excess  of  the  lands  of  which  the  jumma 
was  fixed,  a  landlord  is  entitled  to  recover  such 
increased  rent  without  serving  any  notice  on  the 
tenant  urder  s.  14  of  Bengal  Act  VIII  of  1869,  and 
it  is  a  reasonable  presumption  to  make  that  the 
rate  per  bigha  was  the  average  rate  of  rent  payable 
in  respect  of  the  lands  for  which  the.  total  amount  of 
! ec t  |)ayable  was  fixed.  Nistarini  Das^i  v.  BonomaH 
Chatteriee,  L  L.  R.  4  Catc.  941,  followed.  Lmpt.ey 
r.  Bishuchaean  V\i.      .      I.  L.  R.  11  Calc.  553 


87. 


Agreement    to    take   rent 


as  long  as  holdings  continue — Riokt  t-j  en- 
hance— Exemption  front  enkanctnu.nt.  WTiere  the 
relative  rights  of  the  parties  as  landlord  and  tenants 
were  determined  by  competent  authority,  and  the 
matter  referred  for  decisicn  of  the  Collector  was  the 
(ommutation  of  the  rents  paid  in  kind  into  moniy 
rents,  and  that  officer  in  so  doing  decided  the  rights 
of  the  parties  declaring  the  tenants  subproprietoig 
and  directing  them  to  paj^  at  the  revenue  rates  with 
an  addition  of  5  per  cent.  «jllowance  to  the  lni:diord  : 
— Held,  that  the  lumbardar,  notwithstanding  his 
failure  to  set  aside  the  order  and  his  receipt  of  the 
amount  so  fixed,  was  not  precluded  from  enhancing 
the  rent  on  aTiy  of  the  grounds  specified  in  s.  1  7,  Act 
X  of  1 859.  Where  a  wajib-ul-urz  stated  that  *'  the 
hereditary  tenants  in  the  village  pay  their  rents  like 
the  proprietors,  and  so  long  as  they  shall  continue 
to  pay  their  rents,  they  and  their  heirs  shall  conti- 
nue to  cultivate  their  holdings :" — Held,  that,  on  the 
terms  of  the  wajib-ul-urz,  the  defendants  could  not 
claim  exemption  from  enhancement.  Bunser  v. 
Ramsoorh         .         .         .         .        S  Agra  884 

88. Provision    in  administra- 

tion paper  protecting  from  enhancement. 
A  specific  provision  in  the  administration  papers 
protecting  the  raiyat  from  enhancement  of  rent 
during  the  term  of  the  settlement  will  be  enforced. 
Jhummdn  Shah  v.  Dkbee  Daps 

1  N.  W.  8  :  Ed.  1873,17 

89 Wajib-ul-urz — Conditions  with 

respect  to  enhancement  of  rent  in  a  wajib-ul-urz  are 
gererally  intended  to  have  effect  only  during  the 
period  of  the  settlement  being  made  at  the  date  of 
such  wajib-ul-urz.     Baichoo  Ram  v.  Lowlut  Ram 

2  N.  W.  8 


90. 


-  Agreement     to      pay    en- 
■Tenant-at-will—N.'W.     P.    Rent 


hanced  rates- 
Act  (XVIII  of  1873),  8.  21.  The  patwari  of  a 
village  entered  in  his  diary  that  a  tenant-at-will  had 
agreed  with  the  landholder  to  pay  enhanced  rent, 
but  the  agreement  was  not  recorded,  the  terms  as  to^ 
rent  were  not  stated,  and  there  was  nothing  to  show 
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:ENHAK"  CEMENT  OF  RENT— cowfcZ. 
2.  LIABILITY  TO  ENHANCEMENT— cowc?^. 

(e)   CONSTKUCTION  OF  DOCUMENTS  AS  TO  LIABILITY 

TO  Enhancement — concld. 
that  such  tenant  had  assented  to  such  entry.     Held> 
that  there  was  no  record  of  such  agreement  within 
the  meaning    of    s.    21    of   Act    XVIII  of   1878. 
Bhawani  v.  Abdulla  Khan   I.  L.  R.  3  All.  365 

9L» Agreement  not  to  enhance, 

-iiuration  of — Liability  to  enhancement.  On  the 
27th  June  1866  it  was  agreed  between  B,  a  zamin- 
dar,  and  D,  a  raiyat,  that  the  latter  should  pay  R20 
annually  as  the  rent  of  his  holding,  and  that  for  the 
future  no  further  sura  in  excess  should  be  demanded 
or  suit  brought  for  enhancement  of  rent.  l"he  settle- 
ment of  the  district  where  the  land  in  respect  of 
which  the  agreement  was  made  was  situate  expired 
on  1st  July  1 870.  B  having  subsequently  enhanced 
Z>'5  rent  to  R40,  D  brought  a  suit  to  contest  his 
liability  to  pay  enhanced  rent,  basing  his  suit  on  the 
agreement  of  27th  June  1866.  The  lower  Courts 
held  that  B  was  not  bound  by  the  agreement  after 
the  expiry  of  the  settlement  in  force  at  the  time  of 
the  agreement,  and  directed  D  to  pay  an  enhanced 
rate  of  rent.  In  sj^ecial  appeal  D's  claim  was 
decreed.     Deojeet  v.  Bhugwant  .  6  N.  W.  373 


92. 


_  Assessment  of,  and  decree 


for,  rent  at  enhanced  v&Xe—Kahuliat,  e^ect  of 
suh.'iequent  exerution  of.  On  the  25th  of  January 
1864,  the  plaintiffs  obtained  a  decree  against  the 
defendants  for  assessment  of  enhanced  rent. 
Shortly  afterwards,  the  defendants  executed  a 
kabuliat,  at  a  reduced  rate,  for  eleven  years 
ending  the  31st  Assin  1282  (16th  October  1875). 
After  the  term  had  expired,  the  plaintiffs  sought 
to  recover  rent  from  the  defendants  at  the  rate 
.settled  by  the  decree  of  1 864.  Held,  that  the 
decree  had  been  superseded  by  the  subsequent 
arrangement,  and  that  the  plaintiffs  could  not 
recover  rent  at  an  enhanced  rate,  except  under 
the  provisions  of  Bengal. Act  VIII  of  1 869.  Nobin 
Chunoeb   Sircar  v.  Gour  Chtjnder  Shah  a. 

I.  L.  R.  6  Calc.  759  :  8  C.  L.  R.  161 

.3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYJ^IENT  OF  RENT,  AND 
PRESUMPTION.  , 

(a)  Generally. 

1. Tenant      accepting      pottah 

after  long  holding — Presumption — Act  X  of 
1859,  s.  4.  If  a  tenant  has  held  land  at  a  uniform 
rate  for  generations,  and  the  pottah  given  to  him 
subsequently  does  not  fix  a  rent  different  from  that 
previously  paid,  but  merely  asserts  the  rent  he  is  to 
pay  during  the  term  of  the  pottah,  he  is  entitled  to 
Ahe  benefit  of  the  presumption  contained  in  s.  4,  Act 
X  of  1859,  if  it  be  found  that  his  rent  has  not  been 

'.changed  for  twenty  years.     Nowlas   Koonwer  v. 

;Shiva  Suhai     .         .  .1  Agra  Rev.  65 

2.  Pottah       not     inconsistent 

-with  holding.     In  a  suit  for  enhancement,  if  the 


ENHANCEMEin?  OP  RENT-^con^. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRFS  UMPTION-^on«<f . 

(a)  Generally — contd. 
defendant  plead  pottahs  which  are  not  inconsistent 
with  the  presumption  under  s.  4,  Act  X  of  1859, 
and  proves  twenty  years'  uniform  payment  of  rent, 
the  presumption  will  arise  unless  the  opposite  party 
prove  a  variance  in  the  pottahs.  Koroona  Moybb 
Dossee  v.  Shib  Chitnder  Deb 

6  W.  R.,  Act  X,  50 

^  3.  Pottah  subsequent  to   Per- 

manent  Settlement — Pottah  not  inconsistent 
with  holding.  When  ;'a  raiyat,  in  an  enhancement 
suit,  proves  uniform  payment  of  rent  for  twenty 
years  previous  to  the  suit,  the  production  of  a  pottah 
dated  more  than  twenty  years  before  the  suit,  but 
subsequent  to  the  Permanent  Settlement,  if  not 
inconsistent  with  the  inference  that  it  is  a  conti- 
nuation of  a  former  state  of  things,  will  not  interfere 
with  or  defeat  the  presumption  of  uniform  payment 
from  the  Permanent  Settlement.  Kishen  Mohun 
Ghose  v.  Eshan  Chunder  Mitter 

4  W.  R.,  Act  X,  36 


4. 


Failure  to  prove  pottah — 


Act  X  of  1859,  ss.  3,  4 — Presumption.  In  a  suit 
for  enhancement  of  rent,  a  raiyat  is  not  to  be  pre- 
cluded fromfthe  benefit  of  the  presumption  under 
s.  4  of  Act  X  of  1859,  on  proof  of  having  held  at  a 
fixed  rent  for  a  period  of  twenty  years  merely 
because  he  has  failed  ,to  prove  a  pottah  which  he 
has  set  up  not  inconsistent  tvvith  that  presumption. 
GiRiSH  Chundra  Bose  v.  Kali  Krishn^a  Haldar 
B.  L.  R.  Sup.  Vol.  538  :  6  W.  R.,  Act  X,  57 

Pearee  Mohcjn  Mookerjee  v.  Koylas  Chunder 
Byragee         .         .         .         .         23  W.  R.  58 


5. 


Existence        of       kabuliat 


within  20  yea.ra^Bengal\Reni  Act  VIII  of  1869, 
s.  4.  The  presumption  arising  in  favour  of  a  tenant 
from  a  twenty  years'  occupation,  when  it  is  sup- 
ported by  evidence,  is  not  necessarilj'^  displaced  by 
the  discovery  of  a  kabuliat  bearing  a  subsequent 
date.  Such  a  kabuliat  is  as  consistent  with  the 
confirmation  of  a  pre-existing  rent  as  with  the 
settlement  of  a  new  rate,  and  it  is  for  the  Court 
to  balance  the  inferences  drawn  from  the  kabuliat 
against  those  arising  from  the  twenty  years'  hold- 
ing.     SOORJOMONEE    DoSSEE     V.     PeAREE     MoHUN 

Mookerjee  ...         25  W,  R.  381 

6. Setting  up  pottah — Presump- 
tion of  exemption  from  enhancement.  A  defendant 
who  rested  his  defence  in  a  suit  for  enhancement 
upon  a  pottah,  which  he  set  up,  as  entitling  him  to 
hold  free  from  enhancement  under  s.  4,  Act  X  of 
1859,  cannot  plead  that  the  tenure  is  protected  from 
enhancement  by  reason  of  payment  of  rent  at  a 
uniform  rate  for  twenty  years.  Jaun  Ali  v.  Jan 
Ali 9W.R.149 

Watson  &  Co.  v.  Sham  Lall  Pandah 

lOW.R.  73 
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DIGEST  OF  CASES. 


(     3590     ) 


ENHANCEMENT  OP  UENT—contd. 

8.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PR  ESUM  PTION— cowfd. 

(a)  Genebally — contd. 

Watson  &  Co.  v.  Anjunna  Dassee 

10  W.  B.  107 


of         ancient 
The    discovery 


11. 


Act    X   of  1859. 


8.  4 — Rebutting  presumption.  The  presumption  of 
occupancy  from  the  Permanent  Settlement  created 
by  s.  4,  Act  X  of  1859,  is  rebutted  by  the  raiyat 
relying  upon  a  pottah  granted  after  the  Permanent 
Settlement.  Munmohun  Singh  v.  Watson  &  Co. 
W.  R.  P.  B.  22  :  1  Ind.  Jur.  0.  S.  78 

8.0.  Watson  &  Co.  v.  Choto  Joora  Mundul 

Marsh.  68  : 1  Hay  232 

Ram  Lal  Ghose  v.  Lau.a  Pecumlall  Doss 
Marsh.  403  :  2  Hay  526 

Ramkishen  SmcAB  v.  Deler  Ali 

W.  B.  1864,  Act  X,  36 


7.  Possession 

pottah— ^c«  X  of  1859,  s.  4 
among  title-deeds  of  an  ancient  pottah  dated  11C7, 
of  the  genuineness  of  which  the  raiyat  could  have  no 
means  of  judging,  is  no  bar  to  prevent  him  from 
claiming  the  benefit  of  the  presumption  under  s.  4 , 
Act  X  of  1859.  Huronath  Roy  v.  Kumola  Kant 
Chuckerbutty       .         .       5  W.  R.,  Act  X,  56 

8.  Existence    of    pottah    and 

amulnania — Presumption  of  change  in  rent. 
In  a  suit  for  enhancement  where  the  defendants 
plead  a  holding  at  a  uniform  rate  from  the  Perma- 
nent Settlement,  the  mere  existence  of  a  pottah  and 
amulnama  of  1215  is  not  conclusive  evidence  that 
the  rate  was  then  changed,  or  vras  then  first  fixed. 
Ltjchmee  Narain  Shaha  alias  Gopeenath  Shaha 
V.  KoocHiL  Kant  Roy      .       6  W.  B.,  Act  X,  46 

9.  Pottah    not     shown    to  be 

confirmatory  of  previous  holdings — Com- 
mencement of  possession.  In  the  absence  of  docu- 
mentary evidence  to  show  that  a  pottah  of  1239  was 
merely  confirmatory  of  a  previous  holding,  the  pos- 
session of  a  raiyat  claiming  under  that  pottah  w  ill 
commence  from  the  date  of  his  pottah,  and  he  is  not 
entitled  to  the  benefit  of  the  presumption  under 
s.  4,  Act  X  of  1859.  Jainooddeen  v.  Purno 
Chunder  Roy     .         .         .         .    8  W.  B.  129 

10.  Pottah  subsequent  to  Per- 

manent  Settlement.  A  tenant  is  not  entitled  to 
the  presumption,  under  s.  4  of  Act  X  of  1859,  of 
having  held  his  tenure  at  a  uniform  junima  from  the 
Permanent  Settlement,  when  it  appears  from  his 
pleadings  that  his  holding  first  began  under  a 
pottah  at  a  period  subsequent  to  the  Permanent 
Settlement,  and  he  does  not  allege  that  he  held  the 
land  previous  to  his  obtaining  the  pottah.  Kunda 
Misser  v.  Ganesh  Singh 

6  B.  L.  B.  Ap.  120  :  15  W.  B.  193 

LuCHMEE  PeRSAD  v.  RAMGOLAT\t  SiNOH 

2  W.  B.,  Act  X,  80 


ENHANCEMENT  OF  BENT— con<i. 

3.  EXEMPTION  PROM  ENHANCEMENT  BT 
UNIFORM  PAYMENT  OF  BENT,  AND 
PRESUM  PTION— corifeZ. 

(a)  Generally — condd. 

Beer  KishorIe  Lali.  v.  Kunbooly  Lall 

W.  B.  1864,  Act  X,  109 

12.  Beliance  on  and  failure  to 

prove  mokurari  tenure— J cY  X  of  1859,  s.  4 — • 
Presumption.  The  fact  of  a  raiyat  having  relied 
upon  a  mokurari  tenure  cannot  prevent  his  falling 
back  on  the  presumption  arising  under  s.  4  of  Act  X 
of  1859.  Chamarnee  Bibee  v.  Ayenoollah 
Sirdar 9  W  B.  451 


13. 


Presumption.     In 


a  suit  for  arrears  of  rent  at  an  enhanced  rate, 
where  defendants  pleaded  protection  under  a  moku- 
rari pottah  of  old  date,  m  hich  had  been  lost  long  ago, 
and  also  pleaded  the  presumption  arising  from  uni- 
form payment  for  more  than  twenty  years  : — Held, 
that  the  defendants'  inability  to  adduce  sufficient 
proof  of  that  pottah  m  as  no  reason  why  they  should 
not  be  alloA\  ed  an  opjx)rtunity  to  prove  the  uniform 
pa3ment  pleaded.  Nilmoney  Singh  Deo  v. 
Anunt  Ram  Putnaik      .         .        15  W.  B.  393 


14. 


Setting  up  forged  pottah — 


Presumption.  Presumption  of  occupancy  from  the 
Permanent  Settlement  cannot  be  pleaded  after  a 
pottah  brought  forward  to  strengthen  the  {jresump- 
tion  is  found  to  be  fabricated.  Forbes  v.  Nund, 
Coomab  Mundul     .         .     2  W.  B.,  Act  X,  35 


15. 


Act  X  of  1859, 


s.  4 — Presumption.  Quart :  Whether  a  party  who 
has  propounded  a  forged  pottah  could  have  the 
benefit  of  the  presumption  arising  from  pacing  a 
fixed  rent  for  twenty  years.  Gopal  Chunder  Roy 
V.  GooRoo  Dass  Roy 

B.  L.  B.  Sup.  Vol.  764  note  :  7  W.  B.  135 


16. 


Forged      deed — 


Dishonest  defence.  In  a  suit  for  enhancemnt  of  rent, 
the  raiyat,  defendant,  set  up  a  mokurari  pottah, 
which  was  found  to  be  forgetl.  Udd,  that  the  fact 
of  the  raiyat  having  relied  on  a  jwttah  which  was 
found  to  be  forged  did  not  entitle  the  landlord  to  a 
decree  for  enhancement  of  rent  to  the  amount 
claimed.  Iswar  Chandra  Das  v.  Nittianand 
Das 
B.  L.  B.  Sup.  Vol.  490  :  6  W.  B.,  Act  X,  70 


(6)  PftooF  OP  Uniform  Payment. 


17. 


Sale  for  arrears  of  rent — 

Auction-purchaser,  right  of — Presumption.  When 
an  auction- purchaser  at  a  sale  for  arrears  of  revenue 
demands  an  enhancement,  the  presumption  arising 
from  a  uniform  payment  holds  good,  and  the  tenant's 
protection  is  not  swept  away  by  the  sale.  Shudek 
Sircar  v.  Mohamoya  Dabee 

1  Ind.  Jur.  N.  S.  77 

s.c.  Saduck  Sircar  v.  Mohamoya  Debia 

5  W.  B.,  Act  X,  16 
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ENHANCEMENT  OP  BJSNT—contd. 

3.  EXEMPTION   FROM   ENHANCEMENT  BY 
UNIFORM     PAYMENT     OF     RENT,     AND 
PRESUMPTION— <owR 
(6)   Pkoof  of  Uniform  Payment — contd. 

18 . . Act  X  of  1859, 

s.  4 — Presumption — Auction-purchaser  at  sale  prior 
to  passing  of  Bent  Act,  right  of.  The  plaintiff 
was  the  auction- purchaser  at  a  sale  of  land  made 
prior  to  the  passing  of  Act  X  of  1859.  In  1253 
he  dispossessed  a  tenant  who  had  been  in  occupation 
of  the  land  for  twenty- seven  years  at  a  uniform  rent. 
In  1260  the  tenant  was  restored  to  the  land  under  a 
decree,  finding  that  he  held  a  mokurari  tenure. 
Afterwards,  and  before  the  plaintiff  had  received 
any  rent,  he  brought  a  suit  against  the  tenant  for 
enhancement  of  rent.  Held,  that  the  enactment  in 
s.  4  of  Act  X  of  1859  that,  when  it  shall  be  proved 
that  the  rent  at  which  land  has  been  held  by  a 
raiyat  in  the  said  provinces  has  not  been  changed 
for  a  period  of  twenty  years  before  the  commence- 
ment of  the  suit,  it  shall  be  presumed  that  the  land 
has  been  held  at  that  rent  from  the  time  of  the  Per- 
manent ►Settlement,  unless  the  contrary  be  shown 
did  not  apply  to  deprive  the  plaintiff  of  the  right  to 
enhance,  since  there  had  not  been  a  holding  for 
twenty  years  before  the  commencement  of  the  suit 
within  the  meaning  of  the  section  ;  and  the  plaintiff 
under  the  law  in  force  before  the  passing  of  Act  X  of 
1859  was  as  an  auction-piu-chaser  not  bound  by  the 
rent,  unless  the  mokurari  tenure  was  created  twelve 
years  before  the  date  of  the  Permanent  Settlement. 

LUTEEFOONISSA  BeEBEE  V.  POOLIN  BeHARY    SeN 

1  Ind.  Jur.  O.  S.  10  :  W.  R.  F.  B.  31 

Upheld  on  review  .  .      W.  R.  F.  B.  91 

PooLiN  Behary  Sen  v.  Luteefgonnisssa  Bibee 
Marsh.  107: 1  Hay  242 

19.  Sale  for  arrears  of  revenue 

— Purchaser,  right  of — Act  I  of  1845,  s.  26 — Act  X 
of  1859,  ss.  1,  3,  4.  Raiyats  who  hold  lands  at  fixed 
rates  of  rent  which  have  not  been  changed  from  the 
time  of  the  Permanent  Settlement  are  not  liable  to 
have  their  rents  enhanced  even  at  the  suit  of  a 
purchaser  at  a  sale  for  arrears  of  revenue  under  Act 
I  of  1845.  HuRRYHUB  Mookerjee  v.  Mohesh 
Chunder    Banerjee 

B.  L.  R.  Sup.  Vol.  623  :  7  W.  R.  176 

20. Purchaser,   right 

of— Act  XI  of  1859,  s.  37~Beng.  Act  VIII, 
of  1869,  ss.  4  and  17 — Presumption.  The  procedure 
prescribed  in  Bengal  Act  VIII  of  1869  applies  to 
claims  of  enhancement  under  s.  37  of  Act  XI  of  1859 
by  a  purchaser  at  a  revenue-sale,  and  the  rights  of" 
any  such  purchaser  are,  therefore,  subject  to  all  the 
modifications  contained  in  ss.  4  and  17,  which  form 
a  presumption  in  favour  of  tenures  of  all  classes  held 
at  an  unchanged  rent  for  a  period  of  twenty  years 
before  the  commencement  of  a  suit,  that  such  hold- 
ings  have  run  on  at  the  same  rate  from  the  time  of 
the  Permanent  Settle'tnent.  Pubnanund  Asrum 
V.  RooKiNEE  GooPTANi     .    I.  L.  R.  4  Calc.  793 

21. —  Invalid    lakhiraj    resumed 

after  Permanent  Settlement — Beng.  Act  VIII 


ENHANCEMENT  OP  RENT— con/^?. 

3.  EXEMPTION    FROM    ENHANCEMENT   BY 
UNIFORM    PAYMENT     OF      BENT,    AND 
PRESUMPTION— confti. 
(6)  Proof  of  Uniform  Payment — contd. 
of  1869,  ss.  3  and  4.     Ss.  3  apd  4,  Bengal  Act  VIII 
of  1869,  apply  to  invalid  lakhiraj  grants  resumed  at 
a  time  subsequent  to  the  Permanent    Settlement. 
Banee  Madhub  Banerjee  v.  Bhagut  Pal 

20  W.  R.  466 


22. 

m^ent 


Evidence  of  uniform  pay- 
What  is    sufficient  evidence  to 


of   rent. 

warrant  a  presumption  that  a  tenure  has  been  held 
at  a  uniform  rate  for  twenty  years  will  depend  upon 
the  circumstances  of  each  case.  Pearee  Mohun 
Mookerjee  v.  Annund  Moyee  Debia 

9  W.  R.  158 

23.  Issue  as  to  change  in  rent 

—Act  X  of  1859,  s.  15 — Presumption.  In  determin- 
ing whethf^r  a  party  is  entitled  to  the  benefit  of  the 
presumption  under  s.  15,  Act  X  of  1859,  or  not,  the 
question  to  be  tried  is  not  whether  the  rent  has  been 
paid  at  a  uniform  rate,  but  whether  it  has  not  been 
changed  within  twenty  years  prior  to  the  institution 
of  the  suit.     Ahmed  Ali  v.  Golam  Gafar 

3  B.  L.  R.  Ap.  40  :  11  W.  R.  452 

24.  Continuous  and  uniform 

payment — Presumption — Beng.  Act  VIII  of 
1869,  ss.  3,  4.  S.  4,  Bengal  Act  VIII  of  1869, 
entitles  the  holder  of  land  for  the  time  being,  how- 
ever he  may  have  acquired  it,  to  the  benefit  of  the 
presumption  prescribed  in  that  section  if  he  can 
show  that  there  has  been  a  continuous  and  uniform 
payment  of  the  same  rent  for  twenty  years.     Tm- 

THANUND   ThAKOOR  V.   HeRDU  JhA 

I.  Ii.  R.  9  Calc.  252 

25. Calculation    of   period    of 

twenty  years — Act  X  of  1859,  s.  4 — Exdusicn 
of  time  in  calcidating  period.  In  calculating  the 
period  of  20  years  mentioned  in  s.  4,  Act  X  of 
1859,  there  is  nothing  in  the  section  to  warrant  the 
exclusion  of  the  period  dm-ing  which  the  estate  was 
under    farm.     Goorbin  Bhagat  v.  Fureed  Alum 

3  Agra  401 


26. 


Saleable  tenures 

4 — Possession  of  vendor.      In 


—Act  X  of  1859, 

cases  of  saleable  teniu-es  the  period  of  possession  by 
the  raiyat's  vendor  is  included  in  the  twenty  years 
mentioned  in  s.  4,  Act  X  of  1859.  Khqda  Newaz 
V.  NuBO  KisHORE  Raj     .       5  W.  R.,  Act  X,  53 

27.  Limitation  of  presumption 

— Act  X  of  1859,  s.  4 — Suit  not  under  Bent 
Act.  The  presumption  arising  under  s.  4,  Act  X  of 
1859,  was  not  necessarily  restricted  to  proceedings 
under  that  Act ;  but  even  if  it  did  not  apply  to  suits 
other  than  those  under  Act  X,  a  Court  would  not  do 
wrong  to  follow  the  rule  laid  down  in  s.  4  in  deter- 
mining for  what  length  of  time  payment  of  a  fixed 
rent  should  be  made  in  order  to  warrant  the  pre- 
sumption of  its  having  been  made  since  the  Perma- 
nent Settlement.    Dukhina  Mohun  Roy  v.    Kub- 

REEMOOLLAH      ....         12  W.  R.  243 


I 
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ENHANCEMENT  OP  RENT— confi. 

3  EXE^'^PTION  FHOM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PEE  SUMPTION— cowfi. 

(6)  PboOp  op  Uniform  Payment — contd. 


28. 


Smt   not    under 


Bent  Act— Act  X  of  1859,  s.  4,  and  Beng.  Act  VIII 
of  1869,  s.  4 — Suit  m  Civil  Court  for  declaratory 
decree.  A  zamindar  having  sued  a  raiyat  for  rent, 
the  defendant  pleaded  to  a  lower  rate  of  rent  than 
that  claimed,  and  set  up  a  mokiu-ari  tenure.  The 
suit  was  decreed,  and  an  appeal  therefrom  was  dis- 
missed. The  raiyat  then  brought  an  action  in  the 
Civil  Court  to  have  it  declared  that  he  had  a  moku- 
rari  tenure.  The  suit  was  dismissed  by  the  first 
Court,  but  the  lower  Appellate  Court  reversed  the 
decision,  relying  mainly  upon  a  presumption  under 
s.  4  of  the  Rent  Law.  Held,  that  the  lower  Appel- 
late Court  was  wrong  in  raising  the  presumption  of 
uniform  payment,  s.  4  only  applying  to  suits  under 
the  Rent  Acts.  Ishan  Chunder  Roy  Chowdhry 
V.  Bhyrub  Chtjnder  Doss        .        21  W.  R.  25 


29. 


—  Necessity      of     pleading 


holding  at  uniform  rate — Act  X  of  1859,  s. 
Presumption.  The  presumption  under  s.  4,  Act  X 
of  1859,  of  holding  at  a  uniform  rate  from  the  Per- 
manent Settlement  need  not  be  specifically  pleaded, 
but  (unless  rebutted)  arises  as  a  matter  of  course 
on  proof  of  uniform  payment  for  twenty  years. 
Mtjnebkurnicka  Chowdhrain  v.  Anund  Moyeb 
Chowdhrain       ....        8  W.  R.  6 

30. -   Presumption — 

Act  X  of  1859,  8.  4.  S.  4  does  not  require  the 
defendant  to  plead  uniformity  of  piyment  from  the 
time  of  the  Permanent  Settlement,  but  provides 
that  if,  on  the  trial  of  a  suit,  it  appears  that  the  rent 
has  not  been  changed  for  twenty  years,  it  shall  be 
presumed  that  the  land  has  been  held  at  that  rate 
from  the  time  of  the  Permanent  Settlement.     Bhoy- 

RUBNATH  SaNDYAL  V.   MuTTY   MlTNDUL 

W.  R.  1864,  Act  X,  100 

Mahmooda  Bbbeb  v.  Haree  Dhun  Khuleefa 

5  W.  R.,  Act  X,  12 

Ram  Coomar  Mookerjeb  v.  Raghub  Mundul 

2  W.  R.,  Act  X,  2 

Rakal  Doss  Tewaree  v.  Kinooram  Haldar 

7  W.  R.  242 

40. Possession  for  50  years — 

Presumption — Act  X  of  1859,  s.  4.  Proof  of  uni- 
form payment  of  rent  of  twenty  years  by  raiyats 
pleading  possession  from  the  Decennial  Settlement 
will,  unless  rebutted  by  the  landlord,  entitle  them  to 
the  presumption  under  s.  4,  Act  X  of  1859,  and  save 
their  holdings  from  enhancement.  But  proof  of 
uniform  payment  by  raiyats  pleading  possession  for 
fifty  or  sixty  years  will  entitle  them  to  nothing  but  a 
right  of  occupancy.  Ramnarain  Singh  v.  Horo- 
NATH  Roy     .         .        W.  R.  1864,  Act  X,  88 

HXJRBBKISEN    ROY    V.    ShAIKH    BaBOO 

1  W.  R.  5 

Ekram  v.  Buhooran     .     2  W.  R.,  Act  X,  69 


ENHANCEMENT  OF  RENT— con<<f. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— co/i«(i. 

(6)  Proof  of  Uniform  Payment — contd. 

(Cordra)  Ramrutno  Sircar  v.   Chunder  Moo- 
KEE  Dabba     .         .         .      2  W.  R.,  Act  X,  74 


41. 


Proprietors  paying  rent — 


Act  X  of  1859,  s.  4.  Proprietors  paying  rent  for 
the  right  of  occupancy  are  not  raiyats  in  the  sense 
contemplated  by  s.  4,  Act  X  of  1859.  Mitttjrjeet 
Singh  v.  Fitzpatrick        .         .         11  W.  R.  206 


42. 


Inference      from,    ancient 


dowl— 5eny.    Beg.      VIII   of    1793~Presumption 

of  flxei  rent.     The   plaintiff   claimed   to   enhance 

defendant's  rent  from  sicca  ROGl  to  Company's 

R7,528.     No  evidence  was  given  as  to  the  time  at 

which  the  holding  had  commenced,  or  how  long  it 

had  continued  ;  but  an  attempt  was  made  to  prove 

a  dowl  bundobust  of  1803,  which  would  have  shown 

that  the  persons  through   whom   the  defendants 

claimed  were  then  in  occupation  of  the  land  at  the 

same  rent,  but  no  l?gal  evidenos  of  the   dowl   was 

given.     Held,   per    Peacock,    C.J.     (Bayley,   J., 

and  Kemp,  J.,  dissentiente),   that,  independently  of 

the  dowl,  it  might  be  presumed,  from  the  great 

differences  between  the  rent  at  which  the  lands  were 

held  and  the  present  value  of  the  lands,  that  the 

occupation  at  the  low  rent  had  been  continued  as  of 

right,   and  not  merely  by  the  sufferance  of  the 

zamindar,  and  that  such  occupation  at  the  same 

rent  had  existed  twelve  years  before   the  date   of 

Regulation  VIII  of  1793.     Per  Bayley,    J.,  that 

independently  of  the  dowl,  the  facts  did  not  satisfy 

such  a  presumption  ;  but  that,  if  the  dowl  were 

proved,  then  it  might  be  presumed  that  the  occupa- 

tion  at  the  same  rent  had  commenced  twelve  years 

before  the  date  of  the  Regulation.     Per  Kemp,  J., 

that,  even  if  the  dowl  were  proved,  the  presumption 

would  not  arise.     Brojungoona  Dassee  v.  Dkb- 

banrb  Dasseb        .         .  Marsh.  424 

DEBitAKBB  Dassee  v.  Brojunogona  Dasske 

W.  R.  P.  B.  94 


43. 


Possession  for  a  long  time 


from  olden  date,  etc. — Presumption — Act  X  of 
1859,  8.  4.  A  plea  of  holding  "  for  a  long  time  from 
olden  date  from  before  "  is  not  inconsistent  with  a 
holding  from  the  time  of  the  decennial  settlement  so 
as  to  deprive  the  defendant  of  the  benefit  of  the 
presumption  created  by  s.  4,  Act  X  of  1859,  which 
does  not  require  a  specific  plea  that  the  tenure  was 
held  at  a  fixed  rent  at  the  Permanent  Settlement, 
but  only  proof  of  payment  for  twenty  years  at  a 
fixed  rate  in  order  to  raise  the  legal  presumption. 
Munmohitn  Ghosb  v.  Husrut  Sirdar 

2  "W.  R.,  Act  X,  39 

JUOMOHITN  Doss  V.  POORNO  ChUNDER  RoY 

3  W.  R.,  Act  X,  133 

Hem  Chunder  Chattbrjbe  v.   Poorno  Chundbb 
Roy  ....   3  W.  R.,  Act  X,  102 
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DIGEST  OF  CASES. 


(     3596     ) 


:EK'HAN'CEMEWT  op  "rent— contd. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— cowftf. 

(6)  Proof  of  Uniform  Payment — contd. 

Raj  Coomar  Roy  v.  Assa  Bebee 

3  W.  B.,  Act  X,  170 

^ooROo  Doss  Mundul  v.  Durbareb 

5  W.  B.,  Act  X,  86 

Sham  Lal  Ghose  v.  Mudduk  Gopal  Ghose 

6  W.  B.,  Act  X,  37 

44. Possession     for     a     long 

time — Sufficiency  of  evidence.  When,  in  a  suit 
for  enhancement,  a  raiyat  or  talukhdar  pleads 
possession  for  a  long  time  and  claims  the  benefit  of 
the  presumption  under  s.  4,  that  is  tantamount  to 
his  having  named  the  Permanent  Settlement. 
Dhtjn  Singh  Roy  v.  Chunder  Kant  Mookerjeb 

4  W.  B.,  Act  X,  43 

45.  Possession  for  long 

■lime — Act  X  of  1859,  s.  4 — Presumption.  Held  (by 
Jackson,  J.,  whose  opinion  prevailed),  that  where  a 
raiyat  in  his  answer  to  a  suit  for  enhancement  pleads 
possession  for  a  very  long  time,  and  expressly  claims 
the  benefit  of  the  presumption  under  s.  4,  Act  X  of 
1859,  it  is  tantamount  to  his  naming  the  Permanent 
Settlement ;  but  where  the  defendant's  allegation, 
whether  oral  or  ^vritten,  suggests  a  commencement 
of  a'holding  at  a  much  later  period,  and  his  evidence 
is  of  the  same  character,  then  the  presumption 
claimed  will  not  arise  from  the  proof  of  twenty 
years'  occupation  at  a  rate  unchanged.  Hurrak 
Singh  v.  Toolsee  Ram  Sahoo     .       11  W.  B.  84 

Affirmed  in  Hurrak  Singh  v.  Ttjlsi  Ram  Sahu 
5  B.  If.  B.  47:  13  W.  B.  216 


46. 


Possession    from    Perma- 


nent Settlement — Sufficiency  of  evidence.  Pos- 
session from  the  Permanent  Settlement  is  not 
sufficient  to  prove  that  a  uniform  rate  of  rent  has 
been  paid  from  that  date.  Mahmooda  Bebeb  v. 
Hareedhttn  Khuleefa    .     5  W.  B.,  Act  X,  12 

47.  — - 
tion    to 
1859,  s.  4 


Possession  from  genera- 
generation — Presumption — Act  X  of 
In  a  suit  for  enhancement  of  rent  the 
raiyat  pleaded  that  he  had  held  certain  lands  from 
generation  to  generation  at  a  uniform  rate  ;  that  he 
was  therefore  entitled  to  claim  the  presumption 
arising  under  s.  4,  Act  X  of  1859,  and  that  he 
should  be  allowed  to  date  his  claim  from  the  date  of 
the  Permanent  Settlement.  Held,  that  he  Avas 
entitled  to  such  presumption  on  showing  that  he  had 
paid  rent  at  a  uniform  rate  for  a  period  of  twenty 
years  previous  to  the  suit.  Mitrajit  Singh  v. 
Tfndan  Singh        .         .        3  B.  L.  B.  Ap.  88 

12  W.  B.  14 


48. 


Sufficiency  of  -pvoof— Act  X 


of  1859,  s.  4 — Presumption.  In  a  suit  for  enhance- 
ment of  rent,  where  defendant  claimed  the  benefit  of 
the  presumption  arising  under  s.  4,  Act  X  of  1869, 
it  was  held  that  his  SA\'orn  declaration  that  the  rent 
had  not  varied  for  more  than  twenty  years,  corro- 


ENHANCEMETSTT  OF  BENT— con^i. 

3.  exe^tptio\  fro:>i  enhantement  by 
untfopim   paymevl'    of    rent,   and 

PRESUMPTION— cotjii. 

(&)  Proof  of  Uniform  Payment — contd. 
borated  by  the  records  of  the  Collectorate,  which 
showed  that  the  rent  was  the  same  as  it  had  been 
more  than  thirty  years  ago,  was  sufficient  to 
warrant  the  presumption,  seeing  that  plaintiff  had 
failed  to  show  any  intermediate  variation.  Raj 
DooLLAB  V.  Mohessur  Bhutt     .     10  W.  B.  364 


49. 


Act  X  of  1859, 


s.  4 — Admission  of  plaintiff.  In  a  suit  for  enhance- 
ment of  rent,  plaintiff's  admission  that  defendant 
had  held  the  tenure  for  thirty  or  thirty-two  years 
at  the  same  rent  was  held  not  to  amount  to  an  ad- 
mission that  the  land  had  been  held  at  the  rate  of 
rent  from  the  Permanent  Settlement,  and  that 
plaintiff  should  have  an  opportunity  allowed  hira  of 
rebutting  any  presumption  which  might  arise  from 
that  admission.  Pearee  Mohun  Dutt  v.  Radha 
Madhub   Mookerjee      .         .        10  W.  B.  427 

50.  Act  X  of  1859, 

s.  4 — Decrees  for  arrears  of  rent.  In  a  suit  for 
arrears  of  rent  at  an  enhanced  rate,  where  defendant 
pleaded  the  presumption  arising  under  s.  4,  Act  X  of 
1859,  and  plaintiff  produced  in  support  of  his  claim 
a  decree  of  1860,  declaring  him  entitled  to  the 
enhanced  rent  and  a  later  decree  for  arrears  on  the 
same  scale : — Held,  that  the  fact  that  the  later  decree 
had  only  been  executed  in  part,  and  that  defendants 
never  paid  more  than  R24  to  the  Government,  did 
not  neutralise  the  effect  of  the  decrees  as  the  very 
best  evidence  that  the  rents  had  varied  since  the 
Decennial  Settlement.  Woody  Narain  Sein  v. 
Tarinee  Churn  Roy        .         .      11  W.  B.  496 


51. 


Act  X  of  1859, 


s.  4 — Presumption.  The  presumption  allowed  by 
s.  4,  Act  X  of  1859,  of  holding  certain  orchard  land 
at  a  uniform  rent  since  the  Permanent  Settlement 
was  held  not  to  be  removed  by  defendant's  state- 
ment that  the  orchard  was  planted  more  than  forty 
years  ago  ;  and  it  was  for  plaintiffs  to  prove  it  to 
have  been  made  since  the  Permanent  Settlement. 

SoODISTEE     LaLL     ChOWDHRY     v.     NtJTHOO     L.A.LL 

Chowdhry      .         .         .         .        8  W.  B.  487 


52. 


Presumption — 


Act  X  of  1859,  s.  4.  Where  a  defendant  who  claims 
to  have  held  lands  for  more  than  100  years  is  able  to 
prove  that  the  rent  has  not  changed  for  twenty  years, 
he  is  entitled  to  the  presumption  allowed  by  s.  4, 
Act  X  of  1859.  Luchmeeput  Singh  v.  Jitnoulbb 
KULLYAN  Doss     .         .         .         .   9  W.  B.  147 


53. 


Act  X  of  1859, 


s.  4 — Presumption.  When  a  raiyat  alleges  that  he 
has  paid  rent  at  a  uniform  rate  for  forty  years  and 
claims  the  benefit  of  the  presumption  under  s.  4, 
Act  X  of  1859,  it  is  not  necessary,  in  order  to  entitle 
him  to  a  decree,  that  he  should  expressly  stato  that 
rent  has  been  paid  at  the  same  rate  from  the  time 
of  the  Permanent  Settlement.  Poolin  Behary 
Sen  v.  Nemayb  Chand     .         .      7  W.  E.  472 
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DIGEST  OP  CASES. 


(    3598     ) 


ENHANCEMENT  OP  U'EWT—contd. 

3.  EXEMPTION  EROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
FRESUMPTlON—cordd. 

(6)  Pboof  of  Uniform  Payment — contd. 


54. 


Beng.  Act  VIII 


^  1869,  s.  4 — Presumption.  In  a  suit  for  enhanced 
rent  after  notice,  where  defendant  pleaded  that  he 
had  for  more  than  twenty  years  paid  at  the  same 
rate: — Held,  that  he  was  entitled  to  the  presumption 
under  s.  4  of  the  Rent  Law,  unless  plaintiff  could 
prove  that  defendant's  tenure  commenced  at  some 
date  subsequent  to  the  Decennial  Settlement. 
AsHBUF  Ali  v.  Vilaet  Hosein  .  24  W.  R.  356 
55.  . Inference — Beng. 


Act  VIII  of  1869,  s.  4 — Presumption.  In  a  suit 
relating  to  four  jummas  in  the  possession  of  the 
same  persons  in  which  it  was  proved  that  three 
of  the  jummas  had  been  held  at  the  same  rent  for 
twenty  years,  but  that  the  fourth,  having  only  been 
purchased  eighteen  years  previously  by  the  said 
persons,  had  not  been  longer  in  their  own  possession : 
— Held,  that  the  presumption  might  arise  that  the 
jumma  itself  had  been  held  at  an  unchanged  rent  for 
twenty  years,  and  that  the  lower  Courts  were  justi- 
fied in  inferring  that  such  had  been  the  case. 
Radhamoye  Dey  Chowdhey  v.  Aghore  Nath 
Biswas       .         .         .         .  25  W.  R.  384 


56. 


Beng.  Act   VIII 


of  1869,  s.  4 — Presumption  of  uniformity.  In  suits  to 
set  aside  notice  of  enhancement,  where  the  plaint- 
iffs put  in  evidence  (in  two  cases)  a  chitti  of  1257 
B.  S.,  and  (in  a  third)  a  decree  of  1857  citing  an 
earlier  chitti  showing  that  they  had  long  held  at 
existing  rates,  and  there  was  no  evidence  to  prove 
that  the  land  had  not  been  held  at  those  uniform 
rates  from  the  Permanent  Settlement,  or  that  such 
rent  had  been  fixed  at  some  later  period,  the  plaint- 
iffs were  held  entitled  to  the  presumption  prescrib- 
ed by  Bengal  Act  VIII  of  1869,  s.  4.  Ram  Bhuroseb 
Singh  v.  Mahomed  Asgureb  Khan 

19  W.  R.  205 


57. 


Enhancement     of 


rent,  suit  for— Beng.  Act  VIII  of  1869,  s.  4— 
Presumption  of  evidence.  In  a  suit  for  arrears  of 
rent  at  enhanced  rates,  where  the  defendant  relies 
on  the  presumption  contained  in  s.  4  of  Beng.  Act 
VIII  of  1869,  it  is  not  sufficient,  in  order  to  do  away 
with  that  presumption,  to  show  that  the  land  has  not 
been  in  cultivation  from  the  time  of  the  Permanent 
Settlement.  It  must  be  shown  that  the  land  has 
not  been  held  since  the  time  of  the  Permanent 
Settlement.  Peari  Moh.'LN  Mukherji  v.  Banshi 
Majhi     .         .         .         .  I.  L.  R.  11  Calc.  757 


58. 


Act  X  of  1859, 


«.  4 — Evidence  to  establish  presumption  of  uniform 
retit.  A  raiyat  is  not  bound  to  file  dakhilas  in  order 
to  establish  the  presumption  allowed  by  Act  X  of 
1859,  s.  4,  if  he  can  establish  it  by  other  good 
independent  evidence.  Radha  Gobind  Roy  v. 
Shama  Soondtjree  Dabee      .        21  W.  R.  403 


69. 


Act  X  of  1859, 


t.  4 — Enhancement  on  ground  of  there   being  excess 


ENHANCEMENT  OP  RENT— conii. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION-  contd. 

(6)  Proof  of  Uniform  Payment— cc»<(i. 
land,     llie  rent  of  a  tenure  protected  from  enhance* 
ment  under  the  provisions   of  s.   4,  Act  X  of  1859» 
cannot  be  increased  on  the  ground  of  the  tenure  con- 
taining   excess   land.     DeCourcy     v.    Meghnath 


15  W.  R.  157 

Enhancement  on 


Jha  . 
60.  

ground  of  there  being  excess  land—Act  X  of  1859, 
ss.  15  and  16 — Prisumplion  of  uniform  rent.  In 
a  suit  for  arrears  of  rent  at  enhanced  rates  where 
defendant  pleads  the  provisions  of  ss.  15  and  16,  Act 
X  of  1 859,  if  it  is  found  that  the  tenure  has  been 
held  at  a  uniform  rent  from  the  time  of  the  Perma- 
nent Settlement,  the  plain  tiff  has  no  right  to  enhance 
the  rent,  even  though  the  land  in  possession  of  de- 
fendant may  be  in  excess  of  that  covered  by  the 
original  tenure.  If,  on  the  other  hand,  the  excess 
land  was  not  included  in  the  original  tenui-e,  but 
obteined  subsequently  without  the  consent  of  the 
plaintiff,  the  possession  vf  the  defendant  must  be 
considered  adverse,  and  the  suit  must  fail  for  want 
of  privity.  Indro  Bhoosun  Deb  v.  Goluck 
Chunder  Chuckerbutty        .        12  W.  R.  350 


61. 


Art  X    of  1859, 


*•  4— Pleadings.  Per  Norman  and  Hobhouse,  JJ. 
(Bayley,  J.,  dissenting)— //fW,  that  in  the  present 
case  the  defendant  had  not,  either  in  the  written 
statement  filed  by  him  or  by  his  statements  in  exam- 
ination, raised  the  (lue^tion  whether  he  was  entitled 
to  the  benefit  of  s.  4  of  Act  X  of  1 859.  Hurrak 
Sing  v.  Tflsi-Ram  Sahu 

5  B.  L.  R.  47  :  13  W.  R.  216 


62. 


Presumption. 


In  a  suit  for  enhancement,  before  giving  a  defendant 
the  benefit  of  the  presumption  created  by  s.  4,  Act 
X  of  1 859,  there  must  be  legal  evidence  of  actual 
uniformity  of  rent  for  the  whole  of  the  twenty  years 
immedistely  preceding  the  commencement  of  the 
buit.     Raj  Narain  Roy  Chowhdrv  v.  Atkins 

15  W.  R.  45  :  5  W.  R.  80 

Shib  Narain    Ghosh    v.    Kashee    Persiiad 
Mookerjee       ....       1  W.  R.  226 

Ram  Kishore  Mundul  v.  Chand  Mundul 

5  W.  R.,  Act  X,  84 
Pbem  Sahoo  v.  Nyamut  Ali 

6  W.  R.,  Act  X,  84 

63.  Proof     requisite 

of  uniformity  of  rent.  A  raiyat  is  bound  to  giv« 
strict  proof  of  a  uniform  payment  of  rent  for  twenty, 
years.  That  is  a  matter  which  should  not  be 
decided  in  his  favour  on  mere  inference.  Sham  Lall 
Ghosb  v.  Boistub  Churn  Mozoomdar 

7  W.  R.  40T 

BuNGO  Chundab  Chuckerbutty  v.  Ram  Kanyk 
Bhawal 10  W.  R.  256 

Sreenath  Bosb  v.  Poolian  Moll  ah 

17  W.  R.  874 
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DIGEST  OF  CASES. 


3600     ) 


ENHANCEMENT  OP  BBNT—contd. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  BEN'J',  AND 
PR  ESUMPTION— co«<c?. 


(6)  Pkoof  of  Uniform  Payment^ — conc'd. 


64. 


Time  for  [  which 


the  rent  has  been  uniform.  Uniform  payment  must 
be  shown,  if  not  for  every  year  in  the  twenty  years, 
at  least  for  the  greater  portion  of  that  period,  and 
for  years  in  the  earlier,  as  well  as  in  the  later,  portion 
of  the  same.  Suenomoyee  Dassee  v.  Sham 
MuNDUL 9  W.  B.  270 

65.  Act  X  of   1859, 

s.  16 — Bent  of  talukh — Presumption.  S.  16,  Act  X 
of  1 859,  does  not  require  proof  of  actual  payment  of 
one  rate  of  rent  for  twenty  years,  but  that  the  rent 
has  remained  unchanged  for  that  period.  Uniform 
rent  for  the  twenty  years  preceding  the  suit  ought  not 
to  be  presumed  upon  evidence  which  only  touches  a 
portion  of  that  period  :  on  the  other  hand,  it  is  not 
necessary  to  have  evidence  bearing  directly  on  every 
one  of  the  twenty  years.  It  is  sufficient  if  the  whole 
time  is  included  within  limits  upon  which  the  evi- 
dence bears,  provided  the  evidence  leads  to  the 
belief  of  imiform  rent.  Foschola  v.  Hueo  Chtjnder 
BosE 8  W.  11,284 

Bashbehary  Ghose  v.  Ram  Coomar  Chose 

22  W.  R.  487 


66. 


Evidence 


of 


each  yearns  rent.  Uniform  payment  of  rent  for 
twenty  years  may  be  pretumed  without  proof  of 
such  payment  for  every  separate  year.  Komul 
LocHUN  Roy  v.  Tumeeei  ddeen  Sirdar 

7  W.  R.  417 


67. 


Presumption — 


Act  X  of  1859,  s.  4.  Proof  of  uniform  payment  of 
rent  up  to  the  date  of  suit  is  not  absolutely  necessary 
to  entitle  a  raiyat  to  the  benefit  of  the  presumption 
rmder  s.  4,  Act  X  of  1859,  in  a  case  when  the  land- 
lord has  refused  to  take  rent  for  a  few  years  before 
suit.  Gyaram  Dutt  v.  Gooroochurn  Chat- 
terjea     .         .         .         .     2  W.  R.,  Act  X,  59 


68. 


Interruption  in 


proof  of  duration — Act  X  of  1859,  s.  4 — Presmnp- 
tion.  In  a  suit  for  a  kabuliat  at  an  enhanced  rent : — 
Held  by  Seton-Karr,  J.,  that,  as  there  was  a 
break  of  three  years  in  the  period  of  uniform  pay- 
ment which  would  give  rise  to  the  presumption  of 
uniform  holding  from  the  time  of  the  Permanent 
Settlement,  the  Judge,  instead  of  accepting  dakhilas, 
merely  because  they  were  not  denied  by  the  plaintiff, 
should  have  found  whether  the  dakhilas  were 
satisfactorily  proved  and  attested,  and,  if  so, 
whether  they  could  legally  support  a  uniform  pay- 
ment for  twenty  years.  Radha  Kakt  Deb  v. 
Khema  Dasee        .         .       ".  7W.  B.  501 

(c)  Variation  by  Change  in  Nature  of  Rent 
AND  BY  Alteration  of  Tenure. 


69. 


Uniformity  in  rate — Varia- 


ENHANCEMENT  OF  li'ENT—contd. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— cowrrf. 

(c)  Variation  by   Change  in  Natuee  of  Rent 
AND  BY  Alteration  op  Tenure — contd. 

not  required  to  raise  the  presumption  under  s.  4, 
Act  X  of  1859,  but  uniformity  in  the  rate 
agreed  upon,  either  expressly  or  impliedly,  between 
the  parties  to  be  paid.  Moran  &  Co.  v.  Anund 
Chunder  Mozoomdar       .     6  W.  R.,  Act  X,  35 

Sham    Charan    Koondoo    v.      Dwarkanath 
KUBEERAJ  .  .  .  .       19  W.  R.  100 


70. 


Act  X  of  1859, 


s.  4 — Bent  changed  in  amount,  but  at  same  rate. 
The  words  of  s.  4,  Act  X  of  1 859,  refer  to  the 
rate  as  well  as  the  amount  of  rent.  Therefore, . 
where  from  1839  to  1858  a  raiyat  had  paid  rent  at 
the  same  rate,  but  in  1856  the  rent  was,  by  order 
of  the  Civil  Court,  changed,  and  a  proportionate 
amount  remitted  in  consequence  of  a  portion  of 
the  land  having  been  lost  by  diluvion  :  Held,  that 
the  remaining  portion  of  the  rent  being  levied  at 
the  same  rate  as  before,  the  raiyat  had  not  lost  his 
right  to  avail  himself  of  the  provisions  of  s.  4,  Act 
X  of  1 859.     Raizunissa  v.  Tekun  Jha 

1  B.  li.  R.  S.  N.  18 :  10  W.  R.  246 

Kenaram  Mullick  v.  Ramkoomar  Mookerjee 

2  W.  R.,  Act  X,  17 

71.  Rent    in    kind    (bhaoli) — 

Act  X  of  1859,  ss.  3  and  4.  Semble :  A  tenant 
who  has  paid  at  the  same  bhaoli  rate — i.e.,  in 
kind — for  a  period  of  twenty  years  is  entitled  to- 
the  presumption  of  s.  4,  Act  X  of  1859,  and  to 
exemption  from  enhancement  imder  s.  3.  Ram 
Dayal  Singh  v.  Latchivii  Narayan 

6  B.  L.  R.  Ap.  25 :  14  W.  R.  388 


72. 


Bent 


tn 


kind 


(bhaoli)  varying  in  proportion  to  crop — A'.t  X 
of  1859,  s.  4.  A  bhaoli  rent,  varying  yearly  in 
amount  in  a  fixed  proportion  to  the  produce  of  the 
crop,  is  not  a  fixed  imchangeable  rent  of  the  nature 
contemplated  by  s.  4  of  Act  X  of  1  8.')9.  Maho- 
med Yacoob  Hosein  v.  Chowdhry  Waheyd 
Ally  .         .         .1  Ind.  Jur.  N.  S.  29 : 

4  W.  R.,  Act  X,  23 

Hanuman  Parshad  v.  Ramjug  Singh 

6  N.  W.  871 

Thakoor  Pershad  v.  Mahomed  Baku 

8  W.  R.  170 


73. 


—  Bftit      in     kind 


ticn.     Uniformity  in  the  amount  actually  paid  is 


(bhaoli)  varying  with  amount  of  yearly  produce — Act 
X  cf  1859,  sa.  3  and  4— Act  XV 111  of  1873,88. 
5  and  6.  A  rent  in  kind  (bhoali)  which,  though  it 
varies  yearly  in  amount  with  the  varying  amount 
of  the  yearly  produce,  is  fixed  as  to  the  proportion. 
it  is  to  bear  to  such  produce,  is  a  fixed  rent  within 
the  meaning  of  s.  3  of  Act  X  of  1859  (correspond- 
ing with  s.  5  of  Act  XVIII  of  1  873).  A  tenant, 
therefore,  in  a  permanently  settled  district  holding 
his  land  at  such  a  rent,   is  entitled  to  claim  the 
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ENHANCEMENT  OF  RENT— confi. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFOPvM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— co«<i. 

(c)  Variation  by  Change  en  Natubb  of  Rent 
AND  BY  Alteration  of  Tenure — contd. 

presumption  of  law  declarsd  in  s.  4  of  Act  X  of  1 859 
(corrssponding  with  s.  6  of  Act  XVIII  of  1873), 
if  he  proves  that,  for  a  period  of  twenty  years  next 
before  the  commencement  of  the  suit  to  enhance 
his  rent,  he  has  paid  the  same  proportion  of  the 
produce  of  his  holding.  Hantjman  Pakshad  v. 
Kaulesar  Pandey     .         .     I.  Ij.  R.  1  All.  301 


74.    Abatement    of    rent    for 

unculturable  land-  ,4c/  X  of  1859,  a.  4. 
Where  an  abatement  of  rent  was  allowed  in  a 
lump  sum  upDn  a  lump  jumma  on  account  of  lands 
having  been  rendered  unculturable  by  the  overflow 
of  a  river,  the  abatement  was  held  not  to  vary 
the  rate  of  rent  so  as  to  debar  the  raiyat  from  the 
benefit  of  the  presumption  under  Act  X  of  1859, 
s.  4.     Radha  Gobind  Roy  v  Kyamutoolt.ah 

21  W.  R.  401 


75. 


_  Alteration    in     rate — Proof 


of  variation — Payment  by  tenant.  A  mere  altera- 
tion in  the  rate  of  rent  on  the  part  of  a  zamindar 
or  i^erson  other  than  the  tenant  will  not  prove  a 
variation,  unless  it  be  shown  that  the  tenant  sub- 
mitted to  or  paid  that  varied  and    enhanced  rate. 

GOFAL    MUNDtTL  V.  NOBBO  KlSHEN  MOOKERJEE 

5  W.  R.,  Act  X,  83 

76.  Variation  of  rent  sho  wn'in 

dakhilas — Average  of  payments  of  rent.  Where 
dakhilas  are  relied  upon  to  prove  uniformity  of  rent 
and  any  variation  in  the  dakhilas  is  found  to  exist, 
there  must  be  a  distinct  finding  as  to  whether  the 
short  payments  of  one  year  were  made  up  the  next 
year,  the  variation  primd  facie  being  evidence  that 
the  rent  was  not  uniform.  Ramjadoo  Ganoooly 
V.   LucKHEE  Narain  Mundul     .    8  W.  R.  488 

77.  Additional  illegal  cess  for 

additional  land — Immaterinl  variation.  Addi- 
tional rent  for  additional  land,  and  the  addition  of 
a  small  illegal  cess,  are  not  such  variations  of  the 
proper  rent  as  deprive  the  tenant  of  the  ]>resump- 
tion  arising  from  twenty  years'  payment  of  uniform 
rent.  Sumeeroodeen  Lushkur  v.  Huronath 
Roy       ....     ^2  W.  R.,  ActX,93 

78.  Slight  ^ "  variation — Imma- 

■terial  variation.  A  variation  of  one  anna  is  not 
sufficient  to  destroy  the  uniformity  required  by  s.  4, 
Act  X  of  1859.     MuNsooR  Ally  v.  Buno  Singh 

7  W.  R.  282 


79. 

ation. 


Immaterial  vari- 


The  variation  of  a  few  annas  in  the  dakhi- 
las, when  not  proved  to  be  a  variation  in  the 
annual  rents,  is  not  sufficient  to  deprive  the  raiyat 
of  the  benefit  of  the  presumption.     Tara  Soondery 

BURMONYA    V.    ShiBESSUR    ChaTTERJEE 

e  W.  R.,  Act  X,  51 


ENHANCEMENT  OF  RENT— confi. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UiNIFORM  PAYMENT  OF  RENT,  AND 
PKESUMPTIO  N— co»««i. 

(c)  Variation  by  Change  in  Nature  of  Rent 
AND  BY  Alteration  op  Tenure — contd. 

Elahee  Buksh  Chowdhry  v.  Roopun  Telee 

7  W.  R.  284 


80. 


Nominal  reduction  in  jum- 


ma— Immaterial  variation.  A  nominal  reduction 
in  the  jumma  of  one  anna  and  three  pies,  and  that 
too  in  the  raiyat' s  favour,  is  not  a  variation  that 
deprives  him  of  the  benefit  of  the  presumption 
created  by  s.  4,  Act  X  of  1859,  But  the  acceptance 
of  a  temporary  kabuliat  annuls  such  presumption. 
Ramrutno  Sircar  v.  Chunder  Mookhee  Drbia 

2  W.  R.,  Act  X,  74 

Nor  does  an  unexplained  variation  of  one  rupee  in 
a  total  jumma  of  sixty  rupees.  Anundolal 
Chowdhry    v.    Hills     .       4  W.  R.,  Act  X,  33 

Watson  &  Co.  v.  Nund  Lal  Sircar 

21  W.  R  420 


81 


Alteration  in  jumma— /wi- 
lt must  be  a  variation  which 


material  variation. 

affects  the  integrity  of  the  jumma.  Gopal  Chundbr 

BosE  V.  Mothoor  Mohun   Banerjee 

3  W.  R ,  Act  X,  132 

Hills  v.  Huro  Lal  Sen    3  W.  R.,  Act  X,  135 

82.  Material      difference— Z)t/- 

ference  in  amount.  The  diflFerence  between  Rll-13 
and  R13-4  was  held  sufficient  to  destroy  the  pre- 
sumption of  a  unciform  payment  of  rent.  BissBSSUB 
CacrjaaBBOTn  v.  Wjo>iaohuen  Roy 

7  W.  R.  44 


83. 


Rent  paid  in  different  coin- 


age.  Rent  is  not  altered  by  being  paid  in  a  fliffcr- 
ent  coinage,  viz.,  in  kald^r  instead  of  aicci  ru{>ee3, 
and  the  apparent  addition  of  one  anna  per  rupee 
(the  difference  in  value  between  the  two  kinds  of 
rupees)  is  not  a  real  addition  to  the  rent.  Rocha 
Ram  Misr  v.  Naqa  Doss     .         .       2  N.  W.  92 

84. Variation    of   rent    from 

change  of  currency.  A  variation  of  rent  from 
change  of  currency  only  is  not  a  variation  rebutting 
the  presumption  arising  from  uniform  payment  for 
more  than  twenty  years.  Ram  Coo.mar  Mookkrjeb 
V.  RuoooNATH  Mundul      .         .      1 W.  R.  356 

See  also  Kalee  Churn  Dutt  v.  Shoshee  Dossb 

1  W.  R.  248 

Kattyani  Dbbea  v.   Soonduree  Debea 

2  W.  R.,  Act  X,  60 

See  Mber  Mahomed  Hossein  v.  Forbes 

22  W.  R.  816  :  li.  R.  2  I.  A.  1 

85.  Consolidation  of  jummas— 

Act  X  of  1859,  s.  4.  A  consolidation  of  jummas 
into  one  tenure  does  not  deprive  the  raiyat  of  the 
benefit  of  the  presumption  under  s.  4,  Act  X  of 
1 859,  if  it  can  be  shown  that  the  rent  has  not  been 
changed.     This  principle  applies  also  to  jummas 
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ENHANCEMENT  OF  BENT— confd. 

3.  EXEMPTION  FI  OM  EI  HA>  CEMENT  BY 
UMFORM  PAYMENT  OF  LENT,  AND 
Pi  E.^UMPTION— co»f(?. 

(c)  Vabiation  by  Change  tn  Natube  of  Rent 
AND  BY  Altebation  OF  Tenttbe — contd. 

which  have  been  derived  in  part  or  in  whole  with 
the  consent  of  the  landlord,  and  which  are  subse- 
quently consolidated  into  one  jumma.  The  pre- 
sumptions of  s.  4  are  not  restricted  to  holdings,  but 
refer  simply  to  the  fact  that  land  has  been  held  by 
a  raiyat  at  a  rent  which  has  not  been  changed  for 
twenty  years  before  the  commencement  of  the  suit. 
Raj  Kishore  Mookeejee  v.  Hureehub  Mooker- 
JEE  .        1  B.  L.  B.  S.  N.  8  :  10  W.  B.  117 


86. 


Ihldivg  created 


since  Decennial  Settlement.  He  must  be  entitled  to 
the  presumption  in  respect  of  the  whole  tenure  as 
consolidated.  If  one  of  the  holdings  constituting 
it  is  shown  to  have  been  created  since  the  Decen- 
nial Settlement,  the  presumption  cannot  bo  made 
as  to  the  rest.  Mouia  Buksh  v.  Jodoonath 
SadooKhan    ....       21W.B.2e7 


87. 


Presumption. 


The  tonpolidation  of  fjevcrul  holdmgs  into  one,  or 
the  omission  of  fractions  by  the  settlement  officer, 
cannot  deprive  a  raiyat  of  the  benefit  of  the  pre- 
sumption under  s.  4,  Act  X  of  1859.  Lukhi  Moni 
Haldab  v.  Gunga  Gobtnd  Mundle 

W.  B.  1864,  Act  X,  126 

Khoda  Newaz  v.  Nubo  Kisfore  Roy 

5  W.  B.,  Act  X,  53 

88.  Division  of  holding  among 

heii  s — Preservation  of  continuity  of  holding.  The 
division  of  a  raiyat' s  holding  among  his  heirs,  the 
continuity  of  the  holding  not  being  destroyed,  does 
not  deprive  the  raiyat  of  the  benefit  of  the  presump- 
tion under  s.  4,  Act  X  of  1859.  In  the  latter  case 
the  default  of  one  shareholder  wUl  vitiate  the 
tenure  of  all,  and  give  the  landlord  a  right  of  en- 
hancement.    Hills  v.  Besharuth  Meer 

1  W.  B.  10 


89. 


Division   of  tenure — Act  X 


of  1859,  s.  4 — Extent  of  proof  necessary.  In  order 
to  bring  himself  within  ss.  3  and  4,  Act  X  of  1859,  a 
raiyat  need  only  show  that  the  particular  land  which 
is  the  subject  of  suit,  not  the  whole  tenure  of  which 
it  may  once  have  formed  a  part,  has  been  held  at  an 
unchanged  rent  since  the  Permanent  Settlement. 
It  is  not  necessary  that  the  land  should  have  re- 
mained a  separate  holding.  Kaseenath  Nusker 
V.  Bama  Soondery  Dossla         .     10  W.  B.  429 


90. 


Variation  of  rent    of  un- 


divided fractional  share — Act  X  of  1859,  s.  4 — 
Presumption  of  uniformity.  A  change  in  the  rent  of 
an  undivided  fractional  part  of  a  tenure  is  to  be  con- 
sidered as  a  change  in  the  rent  of  the  whole  tenure, 
and  therefore  destroys  the  presumption  to  be  raised 
under  s.  4,  Act  X  of  1859.  Mahomed  Muddeen 
Mibdha  v.  Gopal  Lall  Tagobe     .      2  Hay  514 

91.  . Distribution  of    rent  after 

sale  of  portion    of  tenure — Beng.  Act  VIII  of 


ENHANCEMENT  OF  BENT— con/<i. 

3.  EXEMPTION  FROM  ENHANCEMENT  BY 
UNIFORM  PAYMENT  OF  RENT,  AND 
PRESUMPTION— cowcW. 

(c)  Variation  by  Change  in  Natube  of  Rent 
AND  BY  Alteration  of  Tenure — concld. 

1869,  s.  4.  The  sale  of  a  portion  of  a  tenure  involv- 
ing a  distribution  of  the  rent  over  two  parts  does  not 
amount  to  a  change  of  rent  within  the  meaning  of 
Bengal  Act  VIII  of  1869,  s.  4.  Soodha  Mookhee 
Dossee  v.  Ram  Guttee  Kubmokae 

20  W.  B.  419 

92. Temporary  holding  by- 
one  of  several  Joint  owners  under  arrange- 
ment— Act  X  of  1859,  s.  4.  A  temporary  arrange- 
ment among  joint  owners  by  which  one  of  their 
number  is  allowed  to  hold  a  portion  of  the  joint 
property  on  payment  of  a  certain  sum  of  money^ 
does  not  convert  the  occupier  into  a  raiyat  holding 
at  a  fixed  rent  or  entitle  him  to  the  benefit  of  the 
presumption  under  s.  4,  Act  X  of  1859.  Rogho- 
BUN  Tewaeee  v.  Bishen  Dutt  Dobey 

2  W.  B.,  Act  X,  92 

93.  Partition — Evidence  of  pre- 
vious enhancement  in  a  suit  by  another  co-zamindar 
—Taluhh—Beng.  Act  VIII  of  1869,  s.  17.  More 
than  twenty  years  before  the  institution  of  a 
suit  for  the  enhancement  of  the  rent  of  a  share  in  a 
dependent  talukh,  the  zamindari  under  which  the 
talukh  was  held  was  partitioned  under  a  batwara 
among  three  zamindars.  A  ten-anna  share  was 
allotted  to  one  (the  present  plaintiff),  a  four-anna 
share  to  another,  and  a  two-anna  share  to  a  third. 
The  talukhdars  continued  to  hold  the  entire  pro- 
perty, and  paid  the  rent  apportioned  by  law 
severally  to  each  of  the  parties  entitled.  In  1861, 
the  owner  of  the  two-anna  share  obtained  a  decree 
against  the  talukhdars  for  enhancement  of  the  rent 
of  his  share.  In  the  present  suit  against  the  same- 
talukhdars,  the  defendants  contended  that  the  rent 
of  their  talukh  had  not  been  changed  for  a  period  of 
more  than  twenty  years  before  suit.  Held,  that  the 
"  talukh,"  which  was  intended  by  s.  17  of  the  Rent 
Act,  was  the  original  talukh ;  and  that,  if  the 
defendants  could  show  that  the  rent  of  that  taluk 
had  remained  unchanged,  either  in  its  original 
entirety  or  apportioned  as  it  had  been  under  the 
batwara,  they  would  be  entitled  to  the  benefit  of 
the  section  ;  but  that  the  decree  in  the  suit  of  1861 
had  the  effect  of  enhancing  the  rent  payable  for  the 
whole  talukh,  and  that  the  plaintiff  could  avail 
herself  of  that  decree,  although  she  was  not  a  party 
to  it.     Saeat  Soondaby  Dabea  v.  Anund  Mohun 

SUEMA  GHUTTACK  _ 

I.  L.  B.  5  Calc.  273  :  4  C.  L.  B.  448 

See  Hem  Chandba  Chowdhby  v.  Kali  Pbasanna 
Bhadubi      .         .         .      I.  L.  B.  26  Calc.  882 

4.  NOTICE  OF  ENHANCEMENT, 
(a)  Necessity  of  Notice. 

1^ Intermediate     tenure — Beng* 

Beg.    VIII  of  1793,  s.  51.     A  person  holding  a 


(     3605    ) 


DIGEST  OF  CASES. 


(     3606     ) 


ENHANCEMENT  OF  KENT— cowffZ. 
4.  NOTICE  OF  E NHANC^EMENT— c9n<d. 
(a)  Necessity  of  Notice — contd. 

tenure  of  an  intermediate  character  is  entitled  to  a 
notice  under  s.  51,  Reg.  VIII  of  1793,  before 
his  rent  can  be  enhanced.  Nilmonee  Singh  v. 
Chundeb  Kant  Banerjeb      .         14  W.  E..  251 

2.  TuUubi   bromuttur    tenure 

—Beng.  Reg.  VIII  of  1793,  s.  51.  A  tullubi 
bromuttur  tenure,  which  has  been  held  as  such  from 
the  time  of  the  Decennial  Settlement,  is  such  an 
intermediate  tenure  as  entitles  the  holder  to  a  notice 
under  s.  51,  Reg.  VIII  of  1793.  Nilmonee  Singh 
Deo  v.  Chunderkant  Banerjee 

I.  Ii.  K.  2  Calc.  125  :  25  W.  R.  200 

3.  Necessity      of     notice — Act 

X  of  1859,  8.  13.  A  suit  for  enhancement  of  rent 
cannot  be  supported  without  there  has  been  a  pre- 
vious service  of  notice  under  Act  X  of  1859,  s.  13. 
Akhay  Sunkur  Chuckerbutty  v.  Indba  Bhtjsitn 
Deb  Roy      .         .         .        4  B.  L.  R.  P.  B.  58 

s.c.  Akhay    Sunkur   Chuckerbutty  v.  Indro 
Bhoosun  Deb  Roy      .         .  12  W.  R.  F.  B.  27 


4. 


Act    X  of  1859, 


s.  13 — Specification  of  grounds  of  enhancement. 
Under  s.  13  of  Act  X  of  1859,  no  tenant  is  liable 
to  enhancement  unless  he  is  duly  served  with  a 
proper  notice  at  a  proper  time  specifying  on  what 
ground  enhanced  rent  is  demanded.  Mahtab 
KooER  V.  Buldeo  Singh     .         .        4  N.  W.  58 

BiNDESSUBEE   DUTT   SiNGH    V.    DOMA    SiNGH 

9  W.  R.  88 

BuRODA  Kant  Roy  v,   Radha  Churn  Roy 

13  W.  R.  163 

5. ■ —  Express      engagement     for 

specified  rent— ^c<  X  of  1859,  s.  13.  S.  13, 
Act  X  of  1859  (requiring  previous  service  of  notice), 
has  no  application  to  a  case  in  which  there  is  an 
express  written  engagement  between  the  parties 
providing  for  the  payment  of  rent  at  a  specified  rate 
from  a  specified  point  of  time.  Bhyrub  Chunder 
MoJOOMDAR  V.  HuRo  Pbosunno  Bhuttacharjeb 

17W.  R.  258 


6. 


Under-tenants  and    raiyats 


-^Specification  of  grounds  of  enhancement — Ground 
of  enhancement — Act  X  of  1859,  s.  13.  S.  13  of 
Act  X  of  1859  is  applicable  not  merely  to  raiyata 
having  rights  of  occupancy,  but  to  all  under-tenants 
and  raiyats.  The  landlord  cannot,  by  giving  notice 
of  enhancement,  compel  the  tenant  to  pay  more 
than  a  reasonable  rent,  and  he  cannot  enhance 
without  notice  specifying  the  grounds  of  enhance- 
ment.    Bakranath  Mandal  v.  Binodram  Sen 

1  B.  Ii.  R.  P.  B.  25  :  10  W.  R.  F.  B.  33 

7.  Raiyat      without     express 

engagement— ^c«  X  of  1859,  s.  13— Reg.  VII  of 
1822,  ss.  7  and  9.  Where  an  under-tenant  holding 
or  cultivating  land  under  the  conditions  mentioned 
in  8.  13,  Act  X  of  1859,  enters  into  no  fresh  engage- 
ment at  the  time  of  re-settlement,  he  has  a  right  to 


ENHANCEMENT  OF  niiNT— contd. 

4.  NOTICE  OF  ENHANCEMENT— c5?^i. 

(o)  Necessity  of  Notice — conti. 

receive  a  written  notice  before  he  can  be  called  upon 
to  pay  enhanced  rent,  the  provisions  of  that  section 
qualifying  those  of  ss.  7  and  9,  Reg.  VII  of  1822. 
D'SiLVA  V.  Rajcoomar  Dutt     .     16  W.  R.  153 


See   Enayetoollah   Mbah    v. 
Sircar     ..... 

WOOMANATH  ROY  ChOWDHRY  V. 

Chowdhry       .... 


NUBO     COOMAR 

20  W.  R.  207 

Debnath  Roy 
16  W.  R.  471 


8. 


Suit   to    set    aside    alleged 


right  to  quit-rent  tenure — Act  X  of  1859,  s.  13. 
No  notice  is  required  under  s.  13,  Act  X  of  1859, 
to  set  aside  an  alleged  right  to  a  quit-rent  tenure 
in  a  suit  for  declaration  of  title.  Ghunshyam 
Chobky  v.  Kasheenath  Shanteekareb 

3  W.  R.,  Act  X,  4 

9.  Accreted    land    afterwards 

diluviated — Ad  X  of  1859,  s.  13.  In  a  suit 
brought  by  a  zamindar  for  two  years'  rent  on 
account  of  newly-formed  land  which  had  accreted  to 
the  defendant's  old  jote,  but  had  since  diluviated, 
wherein  the  Civil  Court  decreed  the  rent,  allowing 
defendants  to  retain  possession  as  tenants : — Held, 
that  no  notice  was  necessary  under  s.  13,  Act  X  of 
1859,  before  rent  could  be  demanded  by  the 
zamindar  in  the  case.  Watson  &  Co.  v.  Neel 
Kant  Sibcar  .         .         .        10  W.  R.  380 

10.  Suit  for  arrears  of  rent  of 

excess  land — Ad  X  of  1859,  s.  13.  A  suit  for 
arrears  of  rent-of  a  quantity  of  land  alleged  to  have 
been  held  by  defendant  over  and  above  the  quantity 
covered  by  his  pottah,  was  held  to  be  in  substance  a 
suit  for  rent  at  an  enhanced  rate,  requiring  the  issue 
of  a  notice  under  s.  13,  Act  X  of  1859.  Thekmee 
Beldab  t'.  Ram  Kisskn  Lall  15  W.  R.  71 


11. 


Decree  for  rent  according 


to  yearly  assessment — Act  X  of  1859,  s.  13. 
Where  a  decree  of  1848  gave  plaintiffs  the  right  to 
assess  and  to  receive  the  rents  for  each  year  accord- 
ing to  the  assessment  made  for  tha^  particular  year, 
a  notice  under  s.  13,  Act  X  of  1859,  was  held  not 
necessary  when  the  rent  found  assessable  for  the 
years  for  which  rent  was  claimed  varied  from  what 
was  found  assessable  in  1848.  Salehoonissa 
Khatoon  v.  Mohesh  Chundee  Roy 

^  1  W.  R.  452 

12. Xiand  held  under  ootbun- 

dee  tenure  or  otherwise— ^d  X  of  1859,  s.  13. 
Whether  land  is  held  under  an  ootbundee  tenure 
or  not,  the  tenant  is  entitled  to  notice  under  s.  13, 
Act  X  of  1859,  before  the  rate  at  which  he  pays  can 
be  enhanced.  Dwabka.nath  Misree  v  Nonoo 
Sirdar 14  W.  R.  193 


13. 


ILease,  stipulation    in,    for 


increase  or  decrease  of  rent  according  to  ex- 
cess or  diminution  in  amount  of  land— Ben/;. 
Act  VIII  of  1869,  8.  14.  A  lease  from  generation 
to  generation  gave  the  boundaries  of  the  land  leased. 


I 
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(     c608     ) 


ENHANCEMENT  OF  BENT— confd. 

4.  NOTICE  OF  ENHANCEMENT— cowfcZ. 

(a)  Necessity  of  Notice — contd. 

estimated  the  area  thereof,  and  fixed  a  certain  rent 
per  bigha.  It  contained  a  condition  that,  if  on 
measurement  the  actual  quantity  of  land  should 
tiu'n  out  to  be  either  more  or  less  than  the  estimated 
area,  the  rent  should  be  increased  or  decreased  in 
proportion  at  the  same  rate  per  bigha.  In  a  suit 
for  enhancement  of  rent,  on  the  ground  that  the 
land  leased  contained  more  than  the  estimated 
number  of  bighas,  the  lease  being  one  which  did 
not  specify  the  period  of  the  engagement  : — Held, 
that  notice  of  enhancement  was  necessary  under 
Beng.  Act  VIII  of  1869,  s.  14.  Ekram  Mundtjl  v. 
HuLODHUB  Pal     .         .         I.  L.  R.  3  Calc.  271 


14. 


Stipulation  in  pottah  for 


increase  in  rental  to  be  made  yearly — Beng. 
Act  VIII  of  1869,  s.  14 — Suit  to  recover  rent  as 
per  pottah.  Where  a  pottah  in  its  terms  expressly 
stipulates  for  an  increase  of  rental  according  as  the 
lands  let  are  brought  under  cultivation  and  a  mea- 
surement taken,  a  landlord  is  entitled  to  recover 
such  increased  rent  as  agreed  upon  in  the  pottah 
without  serving  on  the  tenants  any  notice  under  s.  14 
oi  Ben.  Act  VIII  of  1869.  Nistarini  Dasi  v. 
BoNOMALi  Chattebji.  Dino  Nath  Das  v.  Bono- 
MALi  Chattebji      .         .      I.  L.  R.  4  Calc.  941 

4  C.  L.  R.  278 


15. 


Iiands    found    in    excess. 


A  notice  of  enhancement,  according  to  the  rate  men- 
tioned in  an  agreement,  is  necessary  as  to  lands 
found  in  excess  on  measurement  where  no  term  is 
specified  in  the  Avritten  agreement.  Bubodakant 
Roy  v.  Shib  Sunkukee  Dossee 

4  W.  R.,  Act  X,  35 


16.   

for    excess 


Contract 


to   pay 

measurement — Notice — Rent 

14.     When  a 


land  after 
Act  {Beng.  Act  VIII  of  1869),  s. 
tenant  contracts  to  pay  rent  at  a  certain  rate  for 
any  such  land  as  upon  measurement  may  be  found 
to  be  in  excess  of  the  estimated  area,  it  is  not  neces- 
sary to  serve  him  with  notice  under  s.  14  of  the  Rent 
Act  before  mstituting  a  suit  for  the  rent  of  any 
additional  land,  nor  is  it  necessary  that  he  should  be 
present  at  the  measurement.  Dwabkanath  v. 
Babubam  Laskab     .         .      I.  L.  R.  9  Calc.  72 

11  C.  L.  R.  326 


17. 


Mistake  in  mea- 
S.  17,  Act  X  of 


surement — Act  X  of  1859,  s.  17. 
1859,  is  applicable  to  cases  where  the  land  was 
undoubtedly  included  in  the  original  tenure,  but  it 
has  been  found  in  a  fresh  measurement  that  there 
was  some  mistake  in  the  former  measurement,  and 
that  a  greater  amount  of  rent  ought  to  be  paid,  not 
in  respect  of  any  fresh  land,  but  in  respect  of  land 
which  was  included  in  the  original  tenure.  Pran- 
kissen  Bagchee  v.  Monmohinee  Dassee 

17  W.  R.  33 

18.    Beng.  Act  VIII 

•of  1869,  ss.  18  and  19 — Rent  of  excess  lands.     In  a 


ENHANCEMENT  OF  RENT— conicZ. 

4.  NOTICE  OP  ENHANCEMEXT— con'^. 

(a)  Necessity  of  Notice — corUd. 

suit  for  arrears  of  rent  after  deduction  of  payments 
where  the  claim  embraced  excess  lands  found 
after  measurement  and  was  based  on  a  kabuliat 
which  stipulated  that  the  raiyat  would  pay  for  such 
excess  at  the  same  rate  as  for  the  rest  of  the  land, 
and  from  the  date  of  the  kabuliat : — Held,  that  there 
was  no  question  of  enhancing  the  rate  of  rent,  and 
the  raiyat  was  not  entitled  to  notice  under  Beng. 
Act  VIII  of  1869,  ss.  18  and  19.  Ram  Narain  Lall 
V.  Gumbeeb  Singh     .         .         .     19  W.  R.  108 


19. 


Accreted  Ia.n6.—En7iancement 


of  rent  after  accretion — Notice  of  enhancement — 
Beng.  Act  VIII  of  1869,  s.  14r—Reg.  XI  of  1825, 
8.  4,  cl.  1.  Before  increased  rent,  on  the  condition 
laid  down  m  Reg.  XI  of  1825,  s.  4,  cl.  1,  on  account 
of  the  area  of  land  held  by  a  tenant  under  a  per- 
manent tenure  having  been  increased  by  accretion 
can  be  recovered,  a  notice  must  be  served  upon 
the  tenant  under  s.  14  of  Beng.  Act  VIII  of  1869, 
informing  him  of  the  amount  of  rent  to  be  imposed 
and  the  grounds  upon  which  it  is  claimed.  Ram- 
NiDEE  Manjee  v.  Parbutty  Dassee 

I.  L.  R.  5  Calc.  823 :  6  C.  L.  R.  382 


20. 


Landlord      and 


tenant — Arrears  of  rent,  Suit  for — Notice  of  enhance- 
ment. When  land  has  accreted  to  a  raiyat' s  hold- 
ing, the  rent  paid  by  the  raiyat  may  be  enhanced 
in  respect  thereof  under  the  provisions  of  cl.  3,  s,  18 
of  Beng.  Act  VIII  of  1869  ;  and  no  suit  for  rent  in 
respect  of  such  accretion  will  lie  unless  a  proper 
notice  of  enhancement  has  been  previously  given. 
Ramnidhee  Manjee  v.  Parbutty  Dassee,  I.  L.  R.  5 
Calc.  823,  followed.  Bbojendba  Coomar  Bhoo- 
MicK  V.  Oopendba  Nabain  Singh 

I.  li.  R.  8  Calc.  706 


21. 


Suit    after    permission  to 


hold  at  old  rent — Subsequent  to  declaration  of 
right  to  enhance.  In  a  former  suit  brought  by  a 
raiyat  against  the  holder  under  a  temporary  ijara 
extending  down  to  1,271,  a  decree  was  passed  main- 
taining the  ijaradar's  right  to  enhance.  But  not- 
withstanding this  decree,  the  raiyat  was  by  express 
agreement  allowed,  and  in  fact  continued,  to  hold 
at  the  old  rates.  On  the  expiration  of  the  ijara,  the 
zamindar  entered  upon  the  lands,  and  after  collect- 
ing a  part  of  the  rents  for  1272  gave  the  plaintiff  a 
patni  of  the  estate  from  1273,  and  an  assignment  of 
the  right  to  collect  the  uncollected  portion  of  the 
rents  of  1273.  The  patnidar  now  sues  to  recover 
from  the  defendant  the  rent  for  the  remainder  of 
1272  and  for  1273  at  the  enhanced  rates  decreed  to 
the  ijaradar.  Held,  that  neither  the  zamindar  nor 
the  patnidar  could  recover  enhanced  rents  from  the 
raiyat  without  some  notice.  Bodhnaraix  Sinqh 
V.  RuNGo  Lall  Mundur      .         .      7  W.  R.  190 


22. 


Previous  decree  after  no- 


tice before  Act  X  of  1859 — Suit  for  subsequent 
arrears.  Where  notice  of  enhancement  was  issued 
according  to  the  law  in  force  before  Act  X  of  1859, 
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4.  NOTICE  OF  ENHANCEMENT— confd. 

(a)  Necessity  of  Isotice — concld. 

and  a  decree  obtained  by  the  zamindar  which  ascer- 
tained the  liability  of  the  cultivator  to  an  enhanced 
rate  of  rent  and  awarded  arrears  at  that  rate : — 
Held,  that  a  suit  by  the  zamindar  for  arrears  for 
the  years  subsequent  to  the  decree  at  the  enhanced 
rate  thereby  determined  was  legal  and  good  with- 
out issue  of  any  fresh  notice  under  Act  X  of  1859, 
and  the  effect  of  the  decree  ascertaining  the  liabil- 
ity to  enhanced  rent  still  continued,  notwithstand- 
ing it  was  not  executed  and  arrears  not  recovered 
under    it.     Mouzztjm    Ali    Khan  v.   Seoruttun 

Singh 3  Agra  277 

23.  Necessity  for  fresh  notice 

— Act  X  of  1859,  s.  13 — Notice  of  enhancement. 
Where  a  zamindar  served  a  notice  of  enhancement 
of  rent  on  the  raiyats  of  a  mouzah,  and  afterwards 
granted  a  lease  of  the  mouzah  to  the  plaintiff  : — 
Hdd,  that  the  plaintiff  was  entitled  to  sue  for  en- 
hancement upon  the  notice  already  served. 
Khaski  Roy  v.  Farzand  Alt  Khan 


ENHANCEMENT  OF  RENT— conii. 

4.  NOTICE  OF  ENHANCEMENT— confd. 

(6)  FoKM    AND    Sufficiency    of    Notice,      and 
Informalities  in — contd. 

notice  of  enhancement  were  dealt  with  has  been 
relaxed  in  the  later  practice  of  this  Court,  and  it  has 
been  held  in  the  later  rulings  that  a  notice  is  good  if, 
without  containing  the  exact  terms  of  the  law,  it 
states  with  sufficient  precision  the  nature  of  the 
claim,  the  amount  asked  for,  and  the  grounds  on 
which  the  enhancement  is  sought,  so  that  the  raij'at 
served  with  the  notice  may  not  be  misled,  and  can 
clearly  comprehend  the  case  which  he  has  to  meet. 
McGiveran  v.  Hurkhoo  Singh     .  18  W.  R.  203 


28. 


Notice   based    on     simple 


ground  of  rent  having  become  less — Abate- 
ment— Beng.  Beg.  VIII  of  1793,  s.  51.  A  notice  of 
enhancement  of  the  rent  of  a  talukh  on  the  simple 
grounds  of  the  rents  having  become  less  by  decrees  is 
not  based  on  the  "  abatement  "  contemplated  by  s. 
51,  Regulation  VIII  of  1793,  or  any  of  the  other 
grounds  specified  in  that  section.  Ntjbo  Krtsto 
MoJOOMDAR  V.  Tara  Monee     .        12  "W.  R.  320 


9  B.  Ii.  R.  125  :  18  W.  R.  144  29. 


24. 


Landlord       and    ! 


tenant — Enhancement  of  rent,  suit  for — Bastu  land 
within  Municipalitij  — Bengal  Tenancy  Act  ( VIII  of 
■  1885)  not  applicable — Maintainability  of  suit^ 
Notice.  Where  the  subject-matter  of  a  tenancy  is 
bastu  land  situated  in  a  Municipality  (to  which  the 
provisions  of  the  Bengal  Tenancy  Act  are  not  appli- 
cable), a  suit  for  enhancement  of  rent  brought  by  a 
landlord  without  previously  serving  the  tenant  with 
notice  either  to  quit  or  to  pay  rent  at  the  enhanced 
rate,  must  fail.  Ranee  Lalunmonee  v.  Raja  Ajodhya 
Ram,  23  W.  R.  61  ;  and  Trilochun  Dass  v.  Oagan 
Chunder  Dey,  24  W.  R.  413,  referred  to.  Krishna 
Kant  Saha  v.  Krishna  Chunder  Roy  (1905) 

9  C.  W.  N.  303 


(&)  Form    and    Sufficiency    of    Notice,    and 
Informalities  in. 

25. Accuracy    and    precision 

in  notice — Notice  to  pay  lump  sum  on  land  in 
possession.  A  notice  of  enhancement  must  be 
reasonably  accurate  and  precise.  A  notice  to  pay  a 
lump  sum  on  the  whole  land  in  and  out  of  defendant's 
possession  is  not  sufficient.  Tarachand  Roy  v. 
Keenaram  Kurmokar 

W.  R.  1864,  Act  X,  118 

28.  Prospective      notice — Dis- 

advantage  to  tenant.  A  notice  of  enhancement 
should  not  be  prospective,  the  principle  being  that 
the  raiyat  should  be  prepared  to  meet  the  claim  on 
grounds  existing  at  the  time  the  notice  is  received. 
Byjnath  Koonwar  v.  Saheb  Koonwar 

12  W.  R.  532 

27,  Requisites  for  notice — Pre- 
cise nature  of  claim.  The  great  strictness  with 
which  cases  involving  questions  as  to  the  form  of 


Abatement — 

Beng.  Reg.  VIII  of  1793,  a.  51.  In  a  suit  by  a  za- 
mindar against  his  talukhdar  for  an  increase  of  rent 
under  Regulation  VIII  of  1793,  s.  51,  the  notice 
served  was  held  to  be  defective,  because  it  did  not 
state  when  and  for  what  reason  the  talukhdar  had 
received  an  abatement  of  his  jumma,  and  thereby 
rendered  himself  liable  for  the  increase  demanded. 
NoBO  Kishen  Bose  v.  Mazamooddeen  Ahmed 
Chowdhry  .         .         .         .  19  W.  R.  338 


30. 


Notice  describing  interme- 


diate as  ordinary  tenant— Reg.  VIII  of  17 93^ 
8.  61.  A  notice  describing  an  intermediate  holder  as 
an  ordinary  tenant  ana  avowedly  served  under 
Bengal  Act  VIII  of  1869,  s.  18,  cannot  be  considered 
such  a  notice  as  is  required  by  the  provisions  of 
Regulation  VIII  of  1793,  s.  51.  Koomodinee  Kant 
Banerjee  Chowdhry  v.  ^uree  Churn  Tupadab 

24W..R.  190 

31,  Specification  of    rent  and 

grounds  of  enhancement — Dependent  taltikh- 
dars—Reg.  VIII  of  1793,  ss.  48  and  51— Non-re- 
gistration. Tenants  holding  a  permanent  transfer- 
able interest  intermediate  between  the  proprietor 
and  the  raiyats,  and  one  which  has  been  in  existence 
from  the  time  of  the  Decennial  Settlement,  are 
entitled,  before  they  can  be  sued  for  enhancement  of 
rent,  to  a  notice  which  not  only  specifies  the  rent, 
but  also  states  the  ground  on  which  enhancement  is 
claimed,  and  shows  how  the  landlord  has  the  right 
of  enhancement,  as  well  as  the  particular  ground  on 
which  the  rent  is  to  be  raised.  The  fact  of  not 
having  been  registered  under  the  provisions  of 
Regulation  VIII  of  179^,  s.  48,  does  not  deprive 
them  of  the  benefit  of  s.  51.  Nilmoney  Singh  v. 
Ram  Chuckerbutty       .         .        21  W.  R.  439 

Shib  Narain  Ghosb  v.  Aukhil  Chunder  Moo- 
kebjek 22W.  R.485 
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32. 


Specification     of    general 


grounds — Proof  of  grounds  specified.  A  notice 
of  enhancement  of  an  intermediate  tenure  specify- 
ing that  the  tenant  holds  more  lands  than  he 
originally  did,  and  that  the  productive  powers  of  the 
land  and  the  value  of  the  produce  have  increased 
otherwise  than  by  the  agency  or  at  the  expense 
of  the  tenant,  is  suificient  if  the  grounds  are  proved 
to  exist,  and  if  the  rent  claimed  as  fair  and  equit- 
able is  not  more  than  is  paid  by  the  holders  of 
similar  tenures  in  the  pergunnah  or  neighbourhood. 
Obish  Chundeb,  Ghose  v.  Ramtonoo  Biswas 

12  W.  K.  449 


33. 


Specification  of  particular 


grounds— ^ewgr.  Act  VIII  of  1869,  s.  18—Sche- 
dule  appended  to  notice.  In  notices  of  enhancement 
of  rent  it  is  absolutely  necessary  that  in  the  state- 
ment of  grounds  there  should  be  some  Avords  to  show- 
that  it  is  the  intention  of  the  landlord  to  proceed 
under  some  particular  clause  or  clauses  of  s.  18, 
Bengal  Act  VIII  of  1869.  It  is  not  sufiQcient  to  leave 
this  to  be  inferred  from  a  schedule  appended  to  the 
notice.  Hoorul  Munder  v.  Hubruck  Dutt 
Khowas        .         .         .         .        22  W.  R.  429 

34. Act   X  of  1859, 

s.  19 — Sufficiency  of  notice  of  enhancement.  It  is 
not  sufficient  for  a  notice  of  enhancement  of  rent  to 
allege  generally  the  grounds  of  enhancement  men- 
tioned in  s.  17,  Act  X  of  1859.  It  should  set  forth 
specific  and  tangible  grounds  of  enhancement  appli- 
cable to  the  particular  case.  Dwarka  Nath  Chow- 
DHRY  V.  Beejoy  Gobind  Bural     .  10  "W.  R.  333 

Shumsool  Osman  v.  Bunsheedhtjr  Dutt 

15  W.  R.  366 

Banee  Madhub  Chowdhry  v.  Tara  Prosunno 
BosE 21  W.  R.  33 

Kalee  ICant  Chowdhry  v.  Bhoobunnessueee 
Chowdhrain     .         .         .         .     22  W.  R.  416 


35. 


Notice    not     setting     out 


grounds  as  in  s.   17  of  Act  X  of  1859.    A 

notice  of  enhancement  which  did  not  set  forth 
grounds  of  enhancement  in  the  words  of  s.  17,  Act 
X  of  1859,  held  not  a  sufficient  notice.  Ram 
Saran  Sing  v.  Bhajan    Dobay    ELarpardaz 

6  B.  L.  R.  Ap.  155  :  11  W.  R.  515 


36. 


Suit  for  enhance- 


ment of  rent  dismissed  on  the  ground  of  the  insuffi- 
ciency of  the  notice  of  enhancement  is  not  specify- 
ing the  grounds  on  which  it  was  sought  in  accord- 
ance with  s.  17,  Act  X  of  1859.  Dinanath 
Dass    v.  Gugan  Chandra  Sen 

7  B.  L.  R.  Ap.  45  note  :  14  W.  R.  274 

Kalinath  Chowdry  v.  Humi  Bibi 

7  B.  L.  R.  Ap.  47  note  :  12  W.  R.  506 

Khondkar  Abdoob  Ruhman  v.  Wooma  Chubn 
Roy      .        .        .        .  8  W.  R.  330 

VOL.  II, 
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Syefoolla  Khan  v.  Kalee  Pershad  Sahoo 

20  W.  R.  256 


37. 


Indefinite    and    uncertain 


notice.  Notice  of  enhancement  should  distinctly 
set  forth  the  grounds  upon  which  enhancement  of 
rent  is  sought.  Notice  of  enhancement  to  the  effect 
"  that  as  the  rent  of  the  land  "  (in  the  occupation  of 
the  tenant)  "  is  below  the  rates  prevailing  in  the 
pergunnah  and  in  adjacent  places,  and  as  the 
productive  powers  of  the  land  and  the  value  of  the 
produce  have  increased,  and  as  the  patit  lands  have 
been  cultivated,  I  am  entitled  to  receive  from  you 
R794-5-7-ll|^  per  annum,"  was  held  to  be  indefinite 
and  uncertain  ;  and  therefore  no  suit  thereon  could 
lie  for  enhancement  of  rent.  Gobind  Kumab 
Chowdhry  v.  Huro  Chandra  Nag 

5  B.  L.  R.  Ap.  61 :  11  W.  R.  571 
21  W.  R.  442  note 

Nilmoney  Singh  v.  Sagurmonee  Debia 

12  W.  R.  441 

Kali  Chandra    Chowdhry    v.   Ratan  Gopal 
Bhadhuri     .         .         .  4  B.  L.  R.  Ap.  62  note 

Heeralal  Seal  v.  Gungadhur  Senaputty 

1  Ind.  Jur.  O.  S.  8 
W.  R.  P.  B.  19  :  Marsh.  60  : 1  Hay  229 


38. 


Notice      not      specifying 


clause  or  section  of  Act  under  which  en- 
hancement was  sought.  A  notice  of  enhance- 
ment held  to  be  sufficient,  although  it  did  not 
specify  in  terms  the  clause  or  section  of  the  Act 
under  which  enhancement  was  sought.  Kumar 
PiRESH  Narain  Roy  v.  Gaur  Sunker  Bhumick 
6  B.  Ii.  R.  Ap.  154  :  15  W.  R.  39 

Radha  Ballab  Ghose  v.  Beharilal  Mookerjee 
6  B.  Ij.  R.  Ap.  155  :  s.c.  12  W.  R.  537 

39,  Insufficient  notice.    A  notice 

of  enhancement  stated  that  "you  the  defendants 
pay  less  than  other  raiyats  in  the  neighbourhood, 
and  therefore  you  are  to  pay  for  the  future  such 
and  such  rates,"  held  not  a  sufficient  notice  as 
contemplated  by  s.  17,  Act  X  of  1859.  Shem- 
sulosman  v.  Bansidhar  Dutt  7  B.  L.  R.  Ap.  32 

40.   Sufficient  notice.     In  a  suit 

for  enhancement  of  rent  of  an  intermediate  tenirre, 
a  notice  to  the  following  efEect  was  held  sufficient : 
"  You  (defendant)  hold  a  takshishi  talukh,  the  rent 
of  which  has  always  been  of  a  varying  nature ;  you 
have  been  called  upon  to  make  a  settlement  with 
your  landlord  at  the  pergunnah  rates  ;  by  the  imme- 
morial custom  of  the  pergunnah,  the  holders  of  such 
talukhs  as  yours,  after  deducting  10  per  cent,  of  the 
fair  jumma  for  collection  charges,  and  10  per  cent, 
for  malikana,  are  bound  to  pay  the  residue  as  rent 
to  the  zamindar.  You  hold  so  mu#h  land  which, 
according  to  rates  paid  for  similar  kinds  of  land  in 
the  same  and  adjacent  villages,  ought  to  pay  such 
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and  such  a  gross  rental ;  from  this,  deducting  your 
20  per  cent,  on  account  of  malikana  and  collection 
charges,  the  remainder  (so  much)  ought  to  be  paid 
to  me  as  my  rent,  and  you  are  hereby  called  upon  to 
pay  that  amount."  Jannoba  v.  Girish  Chundra 
Chfckerbutty 

_  7  B.  L.  E.  Ap.  44  :  15  W.  B.  335 
Omission  to  state  mode  of 


41. 


increase  of  produce  or  productive  powers 
of  land.  A  notice  of  enhancement  under  the 
second  clause  of  s.  17,  Act  X  of  1859,  is  defective 
if  it  omits  to  state  that  the  value  of  the  produce 
or  the  productive  powers  of  the  land  have  been 
increased  otherwise  than  by  the  agency  or  at  the 
expense  of  the  raivat  himself.  Soojaat  Ali  v. 
HuREE  Thakoor    *        .        6  W.  B.,  Act  X,  44 

42. Notice         with       ground 

vaguely  stated.  A  notice  based  on  the  first  of 
the  grounds  in  s.  17,  Act  X  of  1869,  and  specify- 
ing "that  the  rates  paid  are  below  those  jmid  for 
similar  lands  in  adjacent  places,"  was  held  to  be;  bad. 
Shib  Narain  Dutt  v.  Keramoonissa  Begum 

17  W.  B.  356 

43.  Notice    with    ground    in- 

correctly stated — "  Surrounding  rates  " — Act 
X  of  1859,  s.  17.  That  a  tenant  is  holding  at  a  rent 
lower  than  surrounding  rates  is  not  a  sufficient 
ground  to  be  specified  in  a  notice  of  enhancement  ; 
the  words  "  surrounding  rates  "  being  not  tanta- 
mount to  the  ground  of  enhancement  indicated  in 
3.  17,  Act  X  of  1859.  BoYDOi^ATH  V.  Ramjoy  Dky 
^^::    .   wf  ,  \^,\ff,'     9  W.  B.  292 

44. Notice  not  stating  quan- 
tity of  land — Excess  land.  A  notice  under  s.  1?^, 
Act  X  of  1859,  for  enhancement  of  rent  upon  land 
held  by  a  raiyat  in  excess  of  the  land  for  which  he 
pays  rent  to  the  zamindar,  must  state  the  quantity 
of  land  so  held  in  excess.  The  mere  statement  of 
"  excess  land  "  is  not  a  sufificient  compliance  with 
the  provisions  of  the  law.  Grish  Chandra  Ghosk 
V.  IswAR  Chandra  Mookerjee 

3  B.  L.  B.  A.  C.  337  :  12  W.  B.  226 


45. 


Notice  ftating  simply  that 


rates  are  lower  than  neighbouring  rates— 
Enquiry  as  to  rate  of  rent  paid  by  neighbouring 
raiyats.  In  a  suit  for  enhancement  of  rent  where 
the  raiyats  plead  that  their  relations  with  the 
zamindar  are  peculiar,  it  is  not  sufficient  for  a  notice 
to  set  forth,  and  for  a  Court  to  find,  that  the  rent 
paid  in  respect  of  the  land  in  dispute  is  lower  than 
the  rent  paid  in  respect  of  neighbouring  lands  :  the 
Court  is  bound  to  enquire  into  the  status  and 
situation  of  the  defendant's  raiyats  with  those  of 
the  raiyats  of  the  neighbouring  lands.  Lalla 
RooHooBUNs  Sahoy  V.  AsLoo     .    20  W.  B,  294 

46. Notice    not   stating   year 

for  which  enhancement  is  Bought^Act  X 
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of  1859,  s.  13.  A  notice  of  enhancement  under 
•s.  13,  Act  X  of  1859,  is  not  required  to  state  that  it 
is  for  the  ensuing  j-ear.  Giidadhtjr  Banerjee  v. 
NuND  Lal  Biswas         .     3  W.  B.,  Act  X,  145 


47. 


Notice  that  land  will  bear 


higher  rent — Tenant-at-wiU.  A  notice  of  en- 
hancement, on  the  ground  that  the  land  wiil  bear  a 
higher  rent,  is  a  good  and  valid  notice  as  against  a 
tenant~at-will.  Roghoobfns  Tewaree  v.  Shib 
Dutt       .         .         .         .     4  W.  B.,  Act  X,  48 

48.  Notice  with  some  insuffi- 
cient reasons  for  enhancement — Act  X  of 
1859,  s.  13.  In  the  case  of  a  tenant  who  has  no 
right  of  occupancy,  a  landlord's  notice  of  enhance- 
ment under  s.  13  of  Act  X  of  1869  is  valid,  if  it 
specifies  the  rent  to  which  the  tenant  will  be 
subject. for  the  ensuing  year  and  the  ground  on 
which  the  enhancement  is  claimed,  even  if  among 
the  reasons  assigned  are  some  which  will  not  bear 
examination.  The  only  limit  to  the  landlord's 
power  of  enhancement  after  cotice  is  the  fairness  and 
reaM)nablenef=s  of  the  r*int.  Sreeoopaul  Mullick 
V.  Dwarkanauth  Sein        .         .  15  "W.  B.  520 


49. 


Notice  in  case  of  distinct 


holdings— ^c/  A'  of  1859,  s.  13.  A  landlord  serv- 
ing notice  of  enhancement  under  s.  13,  Act  X 
of  18.")9,  has  no  right  to  consolidate  distinct  and  in- 
dependent holdings,  wi  hout  the  consent  of  the 
raiyat.  Ihe  laiyat,  on  the  other  hand,  is  entitled 
to  a  notice  or  notices  six'cifying  the  several  holdings 
in  his  possession,  the  amount  of  enhanced  rent  ho 
is  liaUe  to  pay  upon  each,  and  the  ground  of  such 
enhancement  uj)on  each  instance.  Beejoy  (iObind 
Bubal  v.  Janobee  Bbomonya     .  8  W.  B.  252 


Dknobundhu    Bhadooree 
Sitbma     .... 


V.      Prank  isHKX 
20  W.  B.  146 


Dwarkanauth  Haldar  v.  Huree  Mohun  Rov 

20  W.  B.  404 

Nidhoo    Moneb    Jooineb    r.  Kishen    Nath 
Banerjee     .         .         .         .        20  W.  B.  442 

50. Beng.  Act  VIll 

of  1869,  ts.  15 — Distinct  holdings.  A  notice  of 
enhancement  under  s.  15  of  Bengal  Act  VIII 
of  1 869  must,  when  the  tenant  holds  different  jotea 
the  rent  of  which  it  is  sought  to  enhance,  distinctly 
specify  the  several  holdings,  the  amount  of  en- 
hanced rent  claimed  in  respect  of  each  holding, 
ar  d  the  grounds  for  claiming  such  enhanced 
rojit.  Udoytara  Chowdhrain  v.  SmB  Nath 
Surma  Bah.vdoori  .         .         .    9  C.  L.  B.  207 

61.  _^ Sej>arale      holi- 

ings.  A  notice  of  enhancement  of  rent  need  not 
be  on  a  separate  piece  of  paper  for  each  holding  ; 
all  that  is  required  is  that  it  shall  be  so  distinct 
for  each  holding  that  the  tenant  may  be  able  to 
distinguish  those  in  respect  of  which  he  does  not 
object  to  the  enhanced  rent,  from  others  in  respect 
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of  which   he   doclines   to   pay  it.     McGiveran   v. 
DuEiAW  Chowdhrv  .     .         .        20  W.  R.  479 


52. 


Notice  in  case  of  land  con- 


sisting of  t-wo  or  more  plots — Beng.  Act 
VIII  of  1869,  8.  18.  Wiien  the  lands  the  rent  of 
which  is  sought  to  be  enhanced  consist  of  more 
tlian  one  plot,  it  is  not  sufficient  for  the  landlord 
to  serve  the  tenant  with  a  notice  of  enhancement, 
specifying  all  the  three  grounds  of  enhancement 
mentioned  in  s.  1 8  of  Ben.  Act  VIII  of  1 869.  Such 
notice  should  specify  the  particular  ground  or 
grounds  on  which  each  separate  plot  is  alleged  to 
be  liable  to  enhancement.  Semble  :  This  would  not 
be  so  if  the  same  ground  or  grounds  applied  to 
every  plot  the  rent  of  which  is  sought  to  be  en- 
hanced. If  in  a  suit  for  enhancement  the  plaintifi 
fails  to  prove  that  he  has  served  the  defendant 
with  a  proper  notice,  the  Court  is  not  bound  to 
make  a  declaratory  decree,  but  whether  it  shall  do 
BO  or  not  lies  entirely  in  its  discretion.  Gunnes 
Chunder  Hazra  v.  Rampria  Debea 

I.  li.  R.  5  Calc.  53 


53. 


Notice    given   by   agent — 


Farmer  as  agent  of  zamindar.  A  notice  of  enhance- 
ment by  a  farmer  as  agent  and  on  behalf  of  the 
zamindar  is  legal.  Hem  Chttnder  Chatterjee  v. 
Pooran  CnuNDER  Roy    .     3  W.  B.,  Act  X,  162 

54. .    Notice      signed 

by  naib — Evidence  of  authority  to  sign.  A  notice 
of  enhancement  of  rent  under  s.  13  of  Act  X  of 
1859,  signed  by  the  naib  of  the  landlord,  is  valid, 
without  evidence  that  he  was  specially  authorized 
to  sign  the  notice.  Degumbfr  Mitter  v. 
GoBiNDO  Chunder  Halber 

Marsh.  354  :  2  Hay  402 


55. 


Notice  by   bringing  suit — 


Act  X  of  1859,  s.  13 — Flaint.  The  plaint  in  a  suit 
for  enhanc(ment  is  not  a  substitute  sanctioned  by 
law  for  the  notice  of  intended  enhancement 
required  to  be  given  by  s.  13  of  Act  X  of  18^9. 
SoBHA  Mahton    v.    Pabaroo      .      2  N.  "W.  310 

56.  Notice    by    suit — Act    X  of 

1859,  s.  13 — Decree  in  contested  suit.  Following  a 
previous  drc'sion  of  a  Dv'pon  Bench,  Modhoo 
Socdun  Koondoo  v.  Go'pee  K'shen  Gossoin,  6  W.  R., 
Act  X,  81,  it  was  held  that  a  judgment  passed 
against  a  raiyat  in  a  contested  suit  operates  as  a 
notice  to  him  under  s.  13,  Act  X  of  1859,  taking 
effect  from  the  ccmmercement  of  the  year  follow- 
ing that  in  which  the  decree  was  passed.     Rama- 

NATH  DUTT  V.  JOYKISHEN  MOGKERJEE 

11  W.  B.  3 


67. 


Notice  by  measurement- 


Meaeurement  made  in  //revions  svit.     In  a  previous 

luit  the  present  plaintiff  had  sued  the  defendant  for 

r  he  amount  of  rent  originally  fixed  in  the  lease,  and 

he  defendant  claimed  in  that  suit  to  have  the  rent 
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reduced  in  accordance  with  the  terms  of  the  lease, 
and  a  measurement  was  thereupon  made,  which 
showed  that  the  quantity  of  land  held  by  the  defen- 
dant was  in  excess  of  that  named  in  the  lease  :  that 
suit  was  decided  in  favour  of  the  plaintiff  for  the  rent 
claimed.  Held,  that  the  measurement  adopted  by 
the  Court  in  the  former  suit  was  not,  as  regards  the 
amount  of  the  excess,  binding  upon  the  defendant, 
and  that,  even  if  it  were,  the  fact  of  such  measure- 
ment would  be  no  sufficient  notice  of  enhancement 
to  the  defendant.  Ekram  Munditl  v.  Holodhtir 
Pal         .         .         .  I.  Ii.  B.  3  Calc.  271 


58. 


Notice    not    of    sufficient 


length. — Right  to  enhancement — Insufficient  notice 
— Inamdar.  An  inamdar  is  not  entitled  to  recover 
an  increased  rent  if  he  has  given  notice  of  such 
increase  in  December  1870  for  the  current  year 
1870-71.     Hari   Yemaji  v.  Parshram  Gundo 

11  Bom.  23 


59. 


Notice  containing  clerical 


error  or  omission — Immaterial  error — Act  X  of 
1859,  s.  17.  Where  a  defendant  has  known  perfectly 
well  the  grounds  upon  which  enhancement  of  rent  is 
demanded  from  him,  a  clerical  omission  which  in 
no  way  prejudiced  the  defendant  cannot  operate 
to  invalidate  the  notice  of  enhancement  under  s. 
17,  Act  X  of  1859.  Ryesunnissa  Begum  v. 
Bydonath  Saha      .         .         .       17  W.  B.  354 

60. Notice    where     defendant 

was  aware  of  ground  of  enhancement— 
Act  X  of  1859,  .s.  17.  The  object  of  the  notice  of 
enhancement  is  that  the  defendant  may  know  what 
are  the  grounds  on  which  the  plaintiff  seeks  to 
enhance  his  rent,  so  that  he  may  have  an  oppor- 
tunity of  coming  forward  to  contest  any  of  those 
grounds  ;  and  as  the  defendant's  own  answer  in  the 
case  showed  that  he  was  fully  aware  of,  and  came 
forward  to  contest,  the  main  ground  on  which  the 
plaintiff  sought  to  enhance  his  rent,  the  notice 
issued  by  plaintiff  was  held  to  be  sufficient  to  meet 
the  requirements  of  s.  17,  Act  X  of  1859.  Tirth 
NrrND  Thakur  v.  Mohur  Mundle 

17  W.  B.  278 

QH Informality      in 

notice"  Informality  in  a  notice  for  enhancement  of 
rent  was  not  allowed  to  prevail  in  this  case  wher& 
the  defect  was  held  to  have  been  made  good  by  the 
evidence  on  the  record,  and  where  there  could  be  no 
doubt  that  the  tenant  knew  exactly  the  nature  of 
the  demand  he  had  to  meet,  and  where  also  the 
objection  was  a  mere  after-thought  and  not  put 
forward  untij  after  the  order  of  remand  by  the  High 
Court.  WooMA  Chiirn  Dutt  v.  Grish  Chfnder 
BosE       .         .         .         .         .        17W.B.82. 

g2 — -  Omission  in  notice.    Where  a 

raiyat  well  knew  and  pleaded  to  the  grounds  of  en- 
hancement, the  mere  omission  of  the  words  "  sam^ 
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class  of  raiyats  "  ia  the  notice  was  held  not  fatal  to 
the  plaintiff's  suit.  Nor  was  the  omission  of  the 
words  **  otherwise  than  by  the  agency  and  at  the 
expense  of  the  raiyat  "  considered  material  when 
the  plaintiff  distinctly  stated  in  his  plaint  that  the 
productive  powers  of  the  soil  had  increased  ou  ing  to 
the  land  having  been  irrigated  from  the  plaintiff's 
khas    tank.     Watson  &  Co.  v.  Ram  Dhtjn  Ghose 

17  W.  B.  496 

63.  _  Act   X  of  1859, 

s.  17.  The  omission  of  the  words  "  same  class  of 
raiyat  "  in  a  notice  under  Act  X  of  1859,  s.  17,  even 
if  unintentional,  is  sufficient  to  invalidate  a  claim 
for  enhancement.  Qutsre  :  Would  this  be  the  case 
if,  notwithstanding  the  omission,  the  raiyat  knew 
all  the  grounds  on  which  enhanced  rent  was  de- 
manded of  him,  and  defended  himself  on  all  ?  Saye- 
FOOiJLAH  Khan  v.  Chaya  Thakoor  18  W,  R.  532 


64. 


Informality     in     notice — 


Dismissal  of  suit  for  want  of  proper  notice — Obiter 
dicta.  Where  a  suit  for  enhancement  of  rent  is 
dismissed  on  the  groimd  that  no  notice  was  served, 
any  decision  in  the  Court's  judgment  as  regards  the 
mal  or  lakhiraj  character  of  the  land  must  be 
deemed  to  be  mere  obiter.  Where  it  is  found  in 
auch  a  suit  that  the  notice  did  not  state  that  the 
raiyat  pays  less  than  raiyats  of  the  same  class,  the 
informality  may  be  overlooked  if  there  is  evidence 
on  the  record  of  the  rates  of  rent  payable  by  such 
raiyat ;  but  if  there  is  no  evidence  of  that  nature, 
the  suit  must  be  dismissed.  Mothoornath  Sircar 
V.  Nil  Monee  Deo  .         .      13  W.  R.  297 


66. 


Omission  to  speci- 


fy among  grounds  stated  those  relied  on.  The  plea 
of  informality  of  notice  on  the  ground  that  it  con- 
tained all  the  grounds  of  enhancement  allowed  by 
law  without  specifying  any  as  those  relied  on  was 
disallowed,  inasmuch  as  the  raiyat  had  not  shown 
that  he  had  been  prejudiced  thereby,  or  had  been 
in  any  difficulty  as  to  what  he  wa.s  called  upon  to 
answer.     Gopeenath  Jannah  v.  Jetto  Moll  ah 

18  W.  E.  272 

HusMUT  Ali  v.  Oubee  Thakoor 

20  W.  R.  232 

OuDH  Beharee  Singh  v.  Dost  Ma  homed 

23  W.  R.  185 

66. Notice  fully  comprehended 

T^y  tenant — Contesting  suit  for  enhancement: 
A  raiyat  who  has  received  a  notice  of  enhancement 
may  be  in  a  different  position  relative  to  its  suffi- 
ciency according  as  he  waits  until  a  suit  is  brought 
against  him,  or  comes  into  Court  of  his  own  accord 
to  attack  the  notice.  In  the  latter  case,  if  he 
frames  his  suit  on  a  thorough  understanding  of  the 
notice,  he  cannot  object  to  it  as  not  reasonably 
sufficient.  Ram  Bhubosee  Singh  v.  Mahomed 
Asgfree  Khan  ,  19  W.  R.  205 


ENHANCEMENT  OF  -RENT-contd. 

4.  NOTICE  OF  ENHANCEMENT— con«i. 

(6)  FoBM    AND    Sufficiency    of    Notice,    and 
Infobmalities  in — contd. 


67. 


Mistake     in    notice — Notice 


erroneously  including  lakhiraj  land.  A  suit  for 
enhancement  should  not  be  dismissed  merely 
because  the  plaintiff  has  included  in  his  notice  of 
enhancement  land  belonging  to  the  defendant's 
lakhiraj  holding.  Chxtnder  Coomar  Roy  /.'. 
Bholanath  Sircar     .  W.  R.  1864,  Act  X,  110 

68.  Notice  errone- 
ously including  lakhiraj  land.  A  notice  for  en- 
hancement, otherwise  sufficient,  is  not  invalidetl 
because  a  portion  of  the  lands  claimed  as  enhance- 
able  in  such  notice  turns  out  to  be  rent-free  land, 
but  is  good  so  far  as  it  is  applicable  to  the  portion  of 
the  land  which  is  liable  to  enhancement.      Newaj 

BUNDOPADHYA  V.  KaLI  PrOSONNO  GhOSB 

I.  Ii.  R.  6  Caic.  543  :  8  C.  L.  R.  6 
69. — 


I 


'  Notice  of  enhancement  in 

respect  of  portion  of  land — Validity  of  notice. 
Notice  of  enhancement,  issued  on  the  application  of 
the  person  to  whom  the  rent  is  payable,  on  account 
of  any  part  of  the  land  in  respect  of  which  the  notice 
is  served,  is  good  for  that  part.  Gubdoo  Mull  r. 
Hoolasee       ....  2  Agra  247 

70.  Notice  to  talukhdar  as  for 
a  raiyat— ^c<  X  of  1859,  s.  13.  The  rent  of  a 
talukhdar  cannot  be  enhanced  under  a  notice  treat- 
ing him  as  a  raiyat  having  a  right  of  occupancy. 
Doyamoyeb  Chowdhrain  v.  Mohima  Chunder 
Roy 12  W.  R.  137 

71,   Notice    to    non-cultivator 

treated  as  raiyat.  Where  a  party  who  was  not 
personally  a  cultivator  of  the  land,  but  held  a  large 
jumma  with  a  number  of  raiyats  below  him,  was 
treated,  in  a  notice  of  enhancement  under  cl.  17, 
Act  X  of  1869,  as  an  ordinary  raiyat  having  a  right 
of  occupancy,  it  was  held  that  the  notice  was  not 
on  that  account  illegal  or  informal.  Kaleb  Pro- 
8UNNO  Ghosb  v.  Hubish  Chundeb  Dutt 

15  W.  R.  57 


72. 


Notice    of    excess     after 


measurement — Statement  of  proof  of  measure- 
ment. In  a  suit  for  enhancement  of  rent  after  notice 
on  the  allegation  that  the  defendant  holds  land  in 
excess  of  the  area  admitted  by  him  to  be  in  his  occu- 
pation, it  must  be  shown  that  the  notice  stated 
that  such  excess  has  been  proved  by  measure- 
ment.  Kalee  Kumaby  Dassee  v.  Shumbhoo 
Chundeb  Ghose       .         .     6  W.  R.,  Act  X,  23 

78.  .         Variation  betw^een  notice 

of  enhancement  and  plaint.  A  plaintiff  is  not 
to  be  prejudiced  by  reason  of  his  plaint  demanding 
less  rent  than  that  specified  in  his  notice  to  enhance, 
when  such  notice  has  not  been  disputed  until  after 
action  brought.  On  the  other  hand,  the  plaintiff 
cannot  recover  higher  rent  than  that  demanded  in 
the  notice  of  enhancement.  Hills  v.  Ranch 
Coubee  Sheikh     ....      1  W.  R.  S 


(     3619     ) 


DIGEST  OF  CASES. 


(     S6£0    ) 


ENHANCEMENT  OP  B.^NT—contd. 
4.  NOTICE  OF  ENHANCEMENT— conf(?. 

(6)  Form    and    Sitpficiency    of    Notice,    and 
Informalities  in — contd. 

74.  Notice  not   followed    im- 


mediately by  suit— Validity  of,  for  future  suit 
—Act  Xof  1859,  s.  13.  The  object  of  s.  13,  Act  X 
of  1859,  is  that  a  suit  for  enhancement  should  not  be 
brought  without  previous  due  notice,  and  not  that 
when  a  notice  under  that  section  has  been  once  duly 
given,  if  the  tenant  does  not  immediately,  on  service 
of  notice,  give  up  the  tenure,  a  suit  for  enhanced 
rents  for  the  next  and  following  years  must  be 
brought  within  the  said  year.     Mahomed   Rohim- 

FDDEEN  V.  RaDHA  MoHUN  MiJNDTTL 

6  W  R.,  Act  X,  96 

75.  — — Notice,  eflTect  of,  as  re- 
gards rent  after  suit.  In  a  suit  for  arrears  of 
rent  of  a  particular  year,  after  notice  of  enhance- 
ment on  specified  grounds,  plaintiff  (if  his  title  is 
established)  can  only  have  a  decree  for  the  arrears 
claimed,  and  on  one  or  other  of  the  grounds  alleged. 
The  Judge  has  no  jurisdiction  in  appeal  to  declare 
his  right  to  any  enhanced  rents  for  the  future. 
Bhoobun  Mohinee  Dassee  v.  Kedarnath  Bose 

12  W.  R.  141 

76.  — _ Notice    omitting     grounds 

of  enhancements— ^c<  X  of  1859,  s.  13— Auction- 
purchaser.  Under  s.  13,  Act  X  of  1859,  a  raiyat 
served  with  a  notice  of  enhancement,  which  is  silent 
about  the  ground  of  enhancement,  is  not  liable  to 
pay  the  higher  rent.  An  auction-purchaser  is  no 
exception  to  the  rule  by  which  every  landlord  is 
bound  to  ascertain  the  nature,  extent,  and  condition 
of  his  raiyat' s  holding  before  he  serves  him  with  a 
notice  of  enhancement.  A  raiyat  is  competent  to 
object  to  the  legality  of  a  notice  of  enhancement 
even  in  a  suit  in  which  he  is  plaintiff.  Lalla  Singh 
V.  Reazoonissa       ...  8  W.  R.  271 


77. 


Notice   to   zimmadars    in 


t&luk.h.— Act  X  of  1859,  s.  17.  S.  17,  Act  X  of 
1859,  applies  only  to  raiyats,  not  to  zimmadars 
having  a  tenure  of  a  talukhi  character.  Panioty 
V.  JuGGUT  Chunder  Dutt     .         .  9  W.  R.  379 


78. 


Notice  on  first  of  grounds 


stated  in  s.  VI— Act  X  of  1859,  s.  17,  cl.  1. 
Semble  (by  Markby,  J.) :  That  when  a  landlord 
gives  notice  of  enhancement  to  a  tenant  on  the  first 
of  the  grounds  stated  in  s.  17,  Act  X  of  1859,  he 
treats  him  as  a  raiyat  having  a  right  of  occupancy. 
Thakoor  Dutt  Singh  v.  Gopal  Singh 

14  W.  R.  4 


79. 


Notice  to  tenant  as  raiyat 


— Act  X  of  1859,  s.  17 — Suit  for  enhancement  as 
against  him  as  under-tenant.  By  serving  a  notice 
on  defendant  under  the  terms  of  s.l7.  Act  X  of  1859, 
plaintiff  was  held  to  have  treated  defendant  as  a 
raiyat  having  a  right  of  occupancy,  and  to  be 
debarred  from  suing  him  for  enhancement  of  rent  as 
an  under-tenant  or  middleman.  Chundernath 
Ghose  v.  Shotooram  Mojoomdar  .  12  W.  R.  343 


ENHANCEMENT  OF  RENT-con/rf. 
4.  NOTICE  OF  ENHANCEMENT— con/<f. 

(6)  Form  and    Sufficiency    of     Notice,     and 
Informalities  in — covid. 

80. Notice,    effect  of,    as  ad- 
mitting valid  tenure  or  right  of  occupancy 

— Presumption  of  nature  of  tenancy — Onu^  of  proof. 
When  a  zamindar  sues  to  enhance  the  rent  of  a 
talukhdar,  and  specifies  certain  churs  as  part  of  the 
land  the  rent  of  which  is  to  be  enhanced,  he,  by 
implication,  must  be  considered  to  adroit  that  the 
tenant  has  some  valid  tenure  or  right  of  occupancy 
in  the  land  mentioned  in  the  notice.  Bama 
Soondari  Dossee  v.  Rhdhica  Churn,  4  B.  L.  R.  P.  C. 
8  :  13  W.  B.  P.  C.  11,  cited.  Ashanoolah  v.  Kisto 
GoBiND  Dass         .         .         .        2  C.  Ii.  R.  592 

Notice,   effect  of,  as  bind- 


81. 


ing  plaintiff — Ground  of  enhancement.  A  plaint- 
iff must  be  kept  to  the  grounds  of  enhancement 
stated  in  his  notice.  Hurri  Mohun  Acharjee  v. 
Okhoy  Kumar  Bose  .    W.  R.  1864,  Act  X,  14 

And   the  decision  should  be  on  those  grounds 
only.     Bheem  Sein  v.  Hur  Gobind 

3  Agra  Rev.  12 


82. 


Enhancement  in 


case  of  tenant-at-will.  A  zamindar  is  not  bound 
by  the  ground  of  enhancement  mentioned  in  his 
notice  in  the  case  of  a  tenant-at-will.  Nor  has  the 
tenant  any  right  to  claim  the  prevailing  rate,  but  is 
liable,  after  notice  of  enhancement,  to  the  highest 
rack-rent.  Koobir  Sirdar  v.  Goluck  Chundeb 
Chuckerbutty     .         .       3  "W.  R.,  Act  X,  126 

Muneerooddeen  Merdha  v.  Kennie 

4  W.  R.,  Act  X,  45 

Rammonee  Chuckerbutty  v.  Alla  Buksh 

4  W.  R.,  Act  X,  46 


83. 


Proof  of  rate  of 


rent  stated  in  notice.  In  a  suit  for  rent  at  an  enhan- 
ced rate,  the  landlord  is  not  indispensably  bound 
to  prove  the  very  rate  which  he  claims  in  his  notice. 
Sreekant  Ghose  v.  Bhugwan  Chunder  Sein 

24  W.  R.  13 

84. Irregularity  in  drawing  up 

notice — Right  to  declaratory  decree  to  enhance 
on  service  of  fresh  notice.  A  slight  irr^ularity 
in  the  drawing  up  of  a  notice  of  enhancement  can- 
not affect  the  plaintiff's  right  to  a  declaratory 
order  reciting  his  right  to  enhance  at  some 
future  time  on  service  of  a  fresh  notice.  Ram 
LocHUN  Dutt  v.  Petumber  Paul 

W.  R.  1864,  Act  X,  lU 

85. Notice  given  dxiring  pen- 

dency  of  suit — Right  to  decree  declaratory  of 
right  to  enhance.  Where  a  notice  of  enhancement  is 
served  during  the  pendencj-  of  a  suit  in  which  the 
only  decree  which  can  be  passed  is  one  simply 
declaratory  of  the  plaintiff's  right  to  recover  rent 
at  an  enhanced  rate,  and  fixing  the  rato  to  which 
the  rent  is  to  be  enhanced,  the  notice  is  inoperative, 
and  will  not  enable  the  Court  to  give  a  decree  in 
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ENHANCEMENT  OF  RENT— conii. 

4.  NOTICE  OF  ENHANCEMENT— confe?. 

(6)  FoBM    AND    Sufficiency    op    Notice,    and 
Informalities  in — concld. 

that  suit  for  the  payment  of  a  sum  by  way  of 
rent  from  the  year  subsequent  to  the  service  of  the 
notice.  Romanath  Dtjtt  v.  Joy  Kishen  Mooker- 
JEE      .         .         .         .         6  W.  R.,  Act  X,  80 

86.  Notice  of  enhancement  as 

distinct  from  requisition  to  tenant  to  come 
to  terms — Notice  to  'pay  current  rate  of  rent. 
Where  a  zamindar,  after  obtaining  a  decree  declar- 
ing certain  land  to  be  invalid  lakhiraj  appertaining 
to  his  zamindari,  serves  a  notice  upon  the  occupier  to 
pay  rent  at  the  rate  current  in  the  neighbourhood, 
such  notice  does  not  make  the  claim  one  for  arrears 
of  rent  at  an  enhanced  rate,  but  is  simply  a  requi- 
sition to  come  to  terms.  Deen  Dyal  Para- 
MANicK  V.  SuTTisH  Chunder  Roy  15  W.  R.  272 

87.  . Joint  application  for  issue 

of  notice  of  enhancement — Collection  of  rent 
jointly  made.  Where  collection  is  jointly  made  by 
the  lumberdars,  they  both  ought  to  join  in  the  appli- 
cation for  issue  of  notice  of  enhancement.  Ram 
Peeshad  v.  Mahomed  Hashim     .      2  Agra  249i 

(c)  Service  of  Notice. 

88.  Person    to  serve  notice — 

Act  X  of  1859,  8.  13.  According  to  s.  13,  Act  X  of 
1859,  a  notice  of  enhancement  must  be  served  by 
the  farmer,  and  not  the  zamindar,  as  the  person 
to  whom  "  the  rent  is  payable,"  notwithstanding 
an  agreement  between  the  zamindar  and  the  farmer 
by  which  the  zamindar  reserved  to  himself  the 
right  of  serving  notices  of  enhancement.  Binodee 
Lall  Ghose  v.  Mackenzie  3  W.  R.,  Act  X,  157 

DooRGA  Roy  v.  Shyam  Jha        .     8  W.  R.  72 

DooRGA  Chttrn  Chatterjee  v.  Goluck  Chun- 
der Biswas     .         .         .         .     23  W.  R.  228 

89. Person  to  be  served — Per- 
sonal service — Substituted  service — Act  X  of  1S59, 
s.  13.  According  to  s.  13,  Act  X  of  1859,  a  notice 
of  enhancement  must  be  served,  not  upon  the  under- 
tenant or  raiyat  or  his  agent  but  personally  upon  the 
under-tenant  or  raiyat  himself,  in  or  before  the 
month  of  Choitro.  If  it  cannot  be  so  personally 
served,  it  must  be  aflSxed  at  his  usual  place  of 
residence  in  the  district  in  which  the  land  is  situ- 
ated ;  or  if  he  have  no  such  place  of  residence,  at 
the  mal  cutcherry,  etc.  Chunder  Monee  Dossee 
V.  Dhuroneedhur  Lahoory        .        7  W.  R.  2 

99. Service  of  notice 

on  wrong  parties.  A  suit  for  arrears  of  rent  at 
enhanced  rates  cannot  be  maintained  where  the 
notice  of  enhancement  has  been  served  on  parties 
other  than  the  one  known  to  the  zamindar  as  the 
actual  tenant  from  whom  he  had  received  rents,  and 
to  whom  he  had  given  receipts,  even  though  the 
parties  served  with  the  notice  are  the  representatives 
of  the  registered  tenant.  Huro  Mohun  Mookerjee 
t;.  GoLucK  Chunder  Sirkar      .    12  W.  R.  265 


ENHANCEMENT  OF  RENT— eonfci. 
4.  NOTICE  OF  ENHANCEMENT-^x>n<rf. 


91. 


(c)  Sebvicb  of  Notice — contd. 


— Registered       and 

I  unregiMered  tenants.  When  a'zamindar  has  received 
i  rent  for  twenty-two  years  from  the  tenant  in  pos- 
session, notwithstanding  that  he  is  not  registered 
in  his  sherista,  it  is  upon  such  recognized  tenant, 
and  not  upon  any  other  party,  that  his  notice  of  en- 
hancement must  be  served.  Nobo  Coomar  Ghose 
V.  Kishen  Chunder  Banerjee 

W.  R.  1864,  Act  X,  112 
92. Service  on  hus- 
band when  wife  is  tenant.  Notice  of  enhancement 
to  a  husband  is  not  suflScient  when  his  wife  is  the 
acknowledged  tenant.  Sreeram  Ghose  v.  Molook 
Chand  Deb       .         .         .     4  W.  R.,  Act  X,  3 

93. _  Service  of  defective  notice. 

The  service  of  a  defective  notice  of  enhancement 
(i.e.,  one  not  containing  the  reasons  assigned  in  s.  13 
,    or  17,  Act  X  of  1859)  is  tantamount  to  non-service. 
Rajkishen  Roy  v.  Prankish  en  Roy 

W.  R.  1864,  Act  X,  89 

I       94. Notice    •where     there    are 

i   several  defendants.     Notices    of    enhancement 
'    must  be  duly  served  on  each  defendant  before  en- 
hanced rent  can  be  decreed.     Lyon  v.  Baxessur 
Paul 2  Hay  120 

95. Personal  service.   Where  the 

service  of  notice  of  enhancement  relied  on  has  not 
j  been  personal,  it  will  not  be  valid  unless  it  appear 
that  an  attempt  has  been  made  to  efifect  persons 
service  on  all  the  defendants.  Rash  Behab^ 
Mookerjee  v.  Khettro  Nath  Roy 

IC.  Ii.R.41J 

96.  Mode  of  service — Substiti 

service — Avoiding  service  of  notice.  Where  sub^ 
'  stituted  service  of  notice  of  enhancement  is  resortH 
I  ed  to  under  Regulation  V  of  1812,  s.  10,  the  Court 
I  should  take  care  to  be  first  satisfied  that  the  persoi 
j  who  ought  to  be  served  personally  is  keeping  out  ol 
j  the  way.  Ramchunder  Dutt  v.  Jooeshchundbi 
i   Dutt  *     12  B.  L.  R.  P.  C.  229  :  19  W.  R.  35J 

I        97. Substitvted  s€ 

'    without  attempting  personal  service.     A  notice  is  not 
duly  served  when  it  is  merely  fixed  on  the  defend- 
ant's residence  without  any  attempt    being  made] 
to  efifect  personal  service.     Buroda  Kant  Roy  v.j 
Ray  Churn  Bubnoshil     .         .     24  W.  R.  881 

98.  Indigo       factory 

— Conspiciums  place — Act  X  of  1859,  s.  13 — In- 
formality in  notice.  An  indigo  factory  is  a  "  con- 
spicuous place  "  within  the  meaning  of  b.  13,  Act 
X  of  1859,  where  a  notice  of  enhancement  may  be 
fixed.  A  notice  of  enhancement  served  under  the 
provisions  of  s.  13,  Act  X  of  1859,  is  not  informal 
because  it  does  not  bear  the  signature  of  the  laud- 
lord  or  his  agent.  Huron ath  Roy  v.  Mirno- 
MOYEE  Dabbe     .         .  W.  R.  1864,  Act  X,  56 


99. 


Substituted    ser- 


vice— Proof  of  intentum  to  avoid  service.     Service 


(     3623     ) 


DIGEST  OF  CASES. 


[     3624     ) 


ENHANCEMENT  OF  BENT— cojifrf. 

4.  NOTICE  OF  ENHANCEMENT— cowirf.  , 

(c)  Service  of  Notice — contd. 

of  notice  upon  a  defendant,  by  affixing  the  same 
upon  the  door  of  his  dwelling-house,  is  not  sufficient, 
unless  the  condition  exists  which  alone  renders 
substituted  service  good,  namely,  that  the  person 
upon  whom  it  is  sought  to  effect  service  is  keeping 
out  of  the  way.  Earn  Chunder  Dutt  v.  Jogesh 
Chunder  Dutt,  12  B.  L.  R.  P.  G.  229  :  19  W.  R.  P. 
€.  353,  cited  and  followed.  Rama  Rai  v.  Sridhur 
Pershad  Narain  Sahai        .        4  C.  Ii.  R.  397 

100.  — Service  on 

joint  Hindu  family — Beng.  Act  VIII  of  1869, 
s.  14.  Service  of  notice  of  enhancement  under  s.  14 
of  Bengal  Act  VIII  of  1869  must  be  made  strictly 
in  the  manner  provided  by  that  section.  Chunder 
Monee  Dossee  v.  Dhuroneedhur  Lafiory,  7  W.  R.  2, 
followed.  When  a  tenure  was  held  by  a  Hindu  and 
three  Santhals,  and  it  was  shown  that  service  of  the 
notice  of  enhancement  had  been  personal  on  the 
latter,  but  only  on  the  son  of  the  former  w^ho  was 
an  adult  and  living  with  his  father  as  a  member  of 
a  joint  Hindu  family  : — Hdd,  that  this  was  not 
sufficient  service  on  the  Hindu  tenant.  Qucsre  : 
Whether,  if  it  had  been  shoAvn  that  the  notice, 
though  served  on  the  son,  had  come  into  the  hands 
of  the  father,  that  would  not  amount  to  a  suffi- 
cient service  of  the  notice.  Boidonath  Mashanta 
V.  Laidlay  .         .         .      I.  L.  R.  10  Calc.  433 

101. Substituted  ser- 


vice—Beng.  Act  VIII  of  1869,  s.  14— Reg.  V  of 
1812,  s.  10 — Evidence  of  substituted  service,  nature 
of — Burden  of  proof.  Proof  of  the  validity  of 
substituted  service  required  by  s.  10,  Regulation 
V  of  1812,  is  stricter  than  that  necessary  under  the 
terms  of  s.  14  of  Bengal  Act  VIII  of  1869.  Ram 
Chunder  Dutt  v.  Jogesh  Chunder  Dutt,  19  W.  R. 
353  :  12  B.  L.  R.  229,  distinguished.  Where  the 
only  evidence  in  support  of  substituted  service  was 
the  statement  of  the  serving  peon  that  he  had 
searched  for  the  tenant  and  could  not  find  him  : — 
Held,  that  such  evidence  was  sufficient,  under  the 
terms  of  s.  14  of  the  Rent  Act,  to  throw  the  onus  upon 
the  defendant  to  show  by  cross-examination  or 
otherwise  that  the  search  was  not  properly  made. 
NooR  Ali  Mian  Khondkar  v.  Ashanullah 

I.  Ii.  R.  11  Gale.  608 


102. 


Joint  family — 


Notice  shown  to  have  reached,  though  informally, 
person  intended  to  be  served— Beng.  Act  VIII  of 
1869,  s.  14.  Where  there  is  evidence  that  a  notice 
under  s.  14  of  Act  VIII  of  1869  has  actuaUy 
reached  the  persons  for  whom  it  was  intended,  such 
notice  is  valid,  although  the  formalities  enjoined 
by  the  section  have  not  been  strictly  complied 
with.  Service  of  such  notice  upon  two  of  four 
joint  brothers  is  good  service.  Bassunt  Lall 
Pass  v,  Pana  Ali  .         .         .     3  C.  L.  R.  432 


103. 


Joint    notice — 


Act  X  of  1859,  s.  19.    A  joint  notice  of  enhancement 
was  served  upon  several  raiyats,  whose  jummas  were 


ENHANCEMENT  OF  UIINT— contd. 

4.  NOTICE  OF  ENHANCEMENT— corrf<Z. 

(c)  Service  op  Notice — contd. 

in  fact  separate,  but  which  for  a  great  many  yearp, 
in  suits  and  other  proceedings,  had  been  mutually 
treated  as  joint.  Held,  that  the  raiyats  ought  not 
to  be  allowed,  in  a  suit  for  an  excessive  demand  of 
rent,  to  object  that  they  were  entitled  to  separate 
notices,  but  that  they  were  entitled  to  the  benefit  of 
some  of  the  holdings  being  separate  for  the  purpose 
of  surrendering  some,  and  retaining  others,  of  such 
separate  holdings  under  s.  19  of  Act  X  of  1859. 
Jadtjb  Chunder  Haldar  v.  Etwaree  Lushkub 
Marsh.  498:  2  Hay  589 

104. Joint  undivided 

tenure — Joint  tenure  subdivided  without  sanction. 
In  a  case  of  joint  tenure  not  subdivided  under 
any  sanction  from  the  superior  landlord,  notice 
of  enhancement  need  not  be  served  on  all 
persons  interested   under    an    alleged    subdivision. 

MOTHOORANATH  ChATTERJEA  V.'      KhETTERNATH 

Biswas  .         .  .      2  W.  R.,  Act  X,  92 


105. 


Tenure       held 


jointly.  A  suit  for  enhanced  rent  in  respect  of  a 
tenure  held  jointly  cannot  proceed  except  on  notice 
to  all  the  joint  tenants.  Surnomoyi  v.  Johttr 
Mahomed  Nashyo      .         .         10  C.  L.  R.  545 


106. 


Joint      Hindu 


family— Beng.  Act  VIII  of  1869,  s.  14.  Where  a 
tenure  is  owned  by  a  joint  Hindu  family,  it  is  suffi- 
cient service  of  notice  of  enhancement  under 
s.  14,  Bengal  Act  VIII  of  1869,  if  any  one  of  the 
co-sharers  is  served  with  the  notice.  Nobodeep 
Chunder  Shaha  v.  Sonaram  Dass 

I.  L.  R,  4  Caic.  592:  3  C.  L.  R.  359 


107. 


Co-sharers- 
VVhere  personal 


Beng.  Act  VIII  of  1869,  s.  14. 
service  of  notice  upon  a  co-sharer,  under  Bengal 
Act  VIII  of  1 869,  s.  14,  is  found  to  be  impracticable, 
the  notice  may  be  stuck  up  at  the  adjoining  house 
of  another  co-sharer.  Mahomed  Elaheb  Buksh 
Chowdhry  v.  Brojo  Kishore  Sen    24  W.  R.  14 

108. Service  of  notice    signed 

by  only  one  of  several  share-hoxders — Suit 
by  one  of  two  joi^U  khots  for  enhanced  rent — Notice, 
sufficiency  of  service  of.  In  a  suit  brought  by  one 
of  two  joint  khots  to  recover  enhanced  rent  from 
a  tenant,  the  notice  of  enhancement  given  to 
the  tenant  having  been  signed  by  the  plaintifE  alone 
and  not  concurred  in  by  the  other  joint  khot : — Held, 
by  the  High  Court,  that  the  notice  was  insufficient 
to  render  the  tenant  liable  for  the  increased  rent, 
and  that  the  plaintifiE  was  not  entitled  to  recover. 

BaLAJI  BaIKAJI  PiNGE  v.   GOPAL  KULI 

I.  Ij.  R.  3  Bom.  23 


109. 


Service    of  notice  at  in- 


stance of  only  some  of  several  share-holders 
—Beng.  Ad  VIII  of  1869,  s.  14.  Per  Garth, 
G.J.,  PoNTiFEX  and  Mitter,  JJ.  (Morris  and 
McDoNELL,  JJ.f  dissenting) — A  suit  for  arrears  of 
rent  at  an  enhanced  rate  brought  by  all  the  share- 
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ENHANCEMENT  OF  "RENT—contd. 
4.  NOTICE  OF  ENHANCEMENT— cotk5?i. 

(c)  Service  op  Notice — concld, 

holders  will  lie,  notice  under  s.  14  of  Bengal  Act 
Vin  of  1869  having  been  issued  at  the  instance 
of  some  of  the  persons  entitled  to  the  rent.  Chuni 
Singh  v.  Hera  Mahto 

I.  L.  R.  7  Calc.  633  :  9  C.  L.  R.  37 

(Contra)  Kashee    Kisore  Roy    Chowdhry  v. 
Alip  Mthstdttl 

I.  L.  R.  6  Calc.  149  :  7  C.  L.  B.  107 


5.  GROUNDS  OF  ENHANCEMENT. 
(a)  Generally. 

1. Distinction  between  raiyats 

with  and  without  rights  of  occupancy — Act 
X  of  1859,  s.  17,  cl.  1.  In  ascertaining  the  rates  of 
rent,  the  Courts  should  not  fail  to  recognize  the 
important  distinction  between  raiyats  having  a 
right  of  occupancy  and  other  raiyats,  in  a  case  of 
enhancement  under  cl.  1,  a.  17,  Act  X  of  1859. 
LucHMXJN  V.  JoGUL  KiSHORE       .        3  Agra  99 

2. - —  Grounds  in  case    of  raiyat 

without  right  of  occupancy — Act  X  of  1859, 
ss.  6  and  17.  In  a  suit  for  enhancement  of  rent  it 
Avas  held  that  the  provisions  of  s.  6,  Act  X  of 
1859,  do  not  apply  to  the  case  of  a  raij'at  not  having 
a  right  of  occupancy  ;  and  in  fixing  a  fair  and  equit- 
able rate  for  such  a  raiyat,  Courts  are  not  restricted 
to  the  grounds  laid  down  in  s.  17.  Pitambar  Kur- 
woKAB  V.  Ramtxjnoo  Roy     .         .    10  W.  R.  123 


3. 


Bengal     Tenancy 


AH  {VIII  of  1885),  ft.  46,  suh-ss.  (6)  and  i9)—Noti. 
occupancy  raiyat — Enhancement  of  rent — Fair 
and  equitahh  rent.  Sub-s.  (9)  of  a.  46  of  the 
Bengal  Tenancy  Act  is  not  exhaustive.  It  was 
not  intended  that,  if  there  was  no  land  of  a 
similar  description  and  with  like  advantage  in 
the  same  village  as  the  land  in  suit,  it  should 
be  impossible  to  enhance  the  i*ent  of  a  non-occu- 
pancy raiyat  upon  any  other  ground.  HosAiK  Ali 
Khan  v.  Hati  Charan  Shaw 

I.  L.  B.27Calc.  476 


4. 


Grounds  in  case  of  raiyats 


treated  as  occupancy  raiyats— ^c/  A'  of  1859, 
*.  17.  Where  a  landlord  treats  raiyats  as  having 
a  right  of  occupancy  subject  to  enhancement 
luider  a.  17  of  Act  X  of  1859,  he  must,  before  he 
can  enhance,  show  that  some  of  the  conditions  of 
I.  17,  Act  of  X  of  1859,  exist.  Fitzpatrick  v. 
Skkta  Roy  .         .         .1  Ind  Jur.  N.  S.  170 

5.  -—  Grounds  for  enhancement, 
enquiry  into.  A  claim  for  enhancement  of  rent 
should  not  be  disposed  of  without  determining  the 
propriety  of  the  enhanced  rent  with  reference  to 
the  ground  on  which  it  is  claimed.  Hfrdyal 
Oopadhya  v.  Mahomed  Naeem 

1  N.  W.  Part  2, 19  :  Ed.  1873,  79 

6.  . Failure     to     prove    one    of 

several  grounds— ^rj  X  of  1859,  <.  17.     There 


ENHANCEMENT  OF  RENT— cowf^f. 

5.  GROUNDS  OF  ENHANCEMENT— conirf. 

(a)  Generally — conoid. 

is  nothing  in  s.  17,  Act  X  of  1859,  which  provides 
that  if  one  of  the  grounds  specified  in  the  notice  of 
enhancement  be  not  proved,  there  shall  be  no  decree 
for  enhancement  on  account  of  any  other  ground 
which  is  proved.  Ram  Kant  Chuckerbtjtty  v. 
MoHESH  Chtjnder  Singh     .         .      7  W.  R.  172 

7. Grounds,    procedure  as    to, 

where  notice  is  bad — Fouer  of  remand.  In  a 
suit  for  enhancement  against  a  raiyat  having  a  right 
of  occupancy,  if  the  notice  served  is  found  to  be 
bad  in  law  the  Judge  has  no  power  imder  the 
Procedure  Code  to  remand  the  case  with  a  view  to 
the  ascertainment  by  local  enquiry  of  the  area  of 
the  land  in  dispute  and  the  rates  prevailing  in  its 
ne'ghbourhood.  HfreeDossi'.  Parbftty  Churn 
MoJoo>ro.\R  .         .         .        13  W.  R.  227 

8.  Grounds,  onus  of  proof  of 

— Act  X  of  1859,  8.  17 — Question  of  proper  rate  of 
rent.  In  an  appeal  from  a  decree  for  enhancement 
of  rent,  where  the  lower  Court  found  that  the  de- 
fendant had  failed  to  give  evidence  of  non -liability  : 
— Held,  that  it  should  have  enquired  whether  the 
rate  assessed  by  the  first  Court  were  proper,  and 
such  as  plaintiff  would  be  entitled  to  have  under 
8.  17,  Act  X  of  1859.  RuNGOMONEV  DossEE  r. 
Campbell        .         .         .         .       12  "W.  R.  Ill 


9. 


Grounds     in    case    of  pro' 


prietor  who  has  settled  w^ith  Government. 
— Increase  in  value  of  produce — Excess  lani.  A 
proprietor  who  has  settled  with  Government  imder 
a  jummabundi-cannot  sue  for  enhancement  on  the 
mere  ground  that  the  rate  is  below  the  jnevailing 
rate,  but  must  sue  either  on  the  ground  of  increase 
in  the  value  of  the  produce  or  of  an  excess  quan- 
tity of  land.  SuKm  Mani  Holdar  v.  Ounoa- 
GoBiND  Mundle     .      W/R.  1864,  Act  X,  126 

10.  Grounds  in' case  of  inter- 
mediate tenures — Deduction.  A  deduction  of 
15  per  cent,  from  the  gross  rent  is  a  fair  and  equit- 
able mode  of  assessing  the  rent  payable  by  an 
intermediate  tenant  in  a  suit  for  enhai.cement. 
Intermediate  tenures  should  be  assessed  at  a  rate 
so  as  to  allow  the  tenant  a  reasonable  profit,  and 
not  at  a  rate  at  which  actmal  cultivators  are  ass- 
essed.    Swarnamayi  v.  Gattri  Prasad  Dass 

3  B.  L.  R.  A.  C.  270 


IL 


Unforeseen     catastrophe 


Inundation.  The  occurrence  of  a  catastrophe  such 
as  an  inundation,  during  the  year  succeeding  a 
notice  of  enhancement,  was  held  to  be  sufficient  to 
render  the  demand  of  a  higher  rent  unfair  and  in- 
equitable. Bamasoonderee  Dossee  v.  Kaloo 
Peapab low.  R.  395 

(6)  Rate   op  -Rent  lower  than  m   Adjacent 
Pi.aces. 

12.  Principle  of  adjustment  of 

vent— Act  X  of  1859,  s.  17.  Where  enhancemeit 
of  rent  is  sought  on  the  ground  **  that  the  rate  of 
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ENHANCEMENT  OP  RENT— confdf. 

5.  GROUNDS  OF  ENHANCEMENT— confcf. 

(6)  Rate  op  Rent  loweb  than  in   Adjacent 
Places — cofUd. 

rent  payable  by  such  raiyat  is  below  the  prevailing 
rate  payable  by  the  same  class  of  raiyats  for  land  of 
a  similar  description  and  with  similar  advantages  in 
the  places  adjacent,"  the  question  of  enhancement 
is  to  be  determined  by  reference  to  such  state  of 
affairs  as  is  provided  for  by  Act  X  of  1859,  s.  17, 
and  cannot  be  decided  merely  on  the  ground  that, 
although  the  value  of  the  land  has  increased,  there 
has  also  been  an  increase  in  the  rate  of  wages  and  in 
the  price  of  provisions  consumed  by  the  raiyats. 
Savi  v.  Jeetoo  Meeah 

Marsh.  186  :  W.  R.  F.  B.  59 
1  Ind.  Jur.  O.  S.  80  : 1  Hay^451 

13. Mode  of  calculating  rate  of 

rent — Act  X  of  1868,  s.  17,  cl.  1.  In  a  suit  under 
cl.  1,  s.  17,  Act  X  of  1859,  to  enhance  rents,  on  the 
grounds  that  the  rates  are  below  the  prevailing 
rates  payable  by  the  same  class  of  raiyats  for  land 
of  a  similar  description  and  with  similar  advan- 
tages in  the  places  adjacent,  the  question  whether 
and  to  what  extent  the  rents  ought  to  be  en- 
hanced is  to  be  determined  by  a  comparison  of 
the  rents  actually  paid  by  similar  adjoining  lands 
and  without  reference  to  the  value  of  the  produce. 
Sreeram  Chatterjee  v.  Luckhfn  Magilla 

Marsh.  379  :  2  Hay  427 


14. 


Act  X  of  1859, 


s.  17.  In  enhancing  rents  on  the  first  of  the  grounds 
specified  in  s.  1 7,  Act  X  of  1 859,  not  only  must  the 
amount  of  rent  paid  by  neighbouring  raiyats  be  con- 
sidered, but  also  the  class  of  the  raiyats,  and  whether 
the  lands  in  question  are  similar  to  the  lands  held 
by  the  neighbouring  raiyats  and  enjoying  similar 
ad  vantages.  Shib  Narain  Dutt  r.  Ekramoonissa 
Begum 17  W.  R.  355 

15.  Necessity  of  specific  find- 

ing  as  to  rate  paid  by  neighbouring  raiyats. 

Ill  a  suit  for  enhancement  on  the  ground  that  the 
defendant  pays  a  lower  rent  than  that  paid  by 
neighbouring  raiyats  of  the  same  class  for  similar 
lands,  the  Judge  instead  of  decreeing  what  he  con- 
siders a  fair  rate,  should  find  specifically  whether 
the  rate  claimed  by  the  plaintiff  is  actually  paid 
by  the  neighbouring  raiyats  of  the  same  class  for 
similar  lands,  or  what  rate  is  so  paid,  and  decide 
accordinglv.  Palaram  Kotal  v.  Nund  Coomar 
Chuttoram      .         .         .     eW.  B.,  ActX,  45 

Necessity  to  enquire  into 


16.  

whole  of  clause  as  to  rate  of  rent.  With  re- 
ference to  the  first  ground  specified  in  s.  17,  Act 
X  of  1859,  it  is  not  sufficient  to  find  that  the  en- 
hanced rent  claimed  is  the  same  as  that  in  an 
adjoining  village,  but  it  is  also  necessary  to  en- 
quire whether  that  rent  is  paid  by  the  same  class 
of  raiyats  or  whether  the  land  is  of  a  similar  des- 
cription, or  whether  it  possesses  similar  advan- 
tages-ji  Nobocoomar  Biswas  v.  Oman 

7  W.  R.  148 


ENHANCEMENT  OP  RENT— ccnfi. 
6.  GROUNDS  OF  ENHANCEMENT— coirfcf. 

(6)  Bate  of  Rent  loweb  than  in  Adjacent 
Places — cctad. 

17.  Claim  to  be  rated  at  the 

**  nerikh  " — Bate  paid  hy  same  class  of  raiyats  for 
similar  land.  In  a  suit  for  a  kabuliat  at  an  en- 
hanced rate,  a  claim  to  the  nerikh  may  be  con- 
sidered to  be  a  claim  to  the  pergunnah  rate,  t.e., 
the  rate  paid  by  the  same  class  of  raiyats  for 
similar  land  in  the  neighbourhood.  Omrit  Lall 
BosE  V.  Aebach  Cazi       .      4  "W.  P.,  Act  X,  47 

18. Hates  of  pergunnah — Rates 

of  places  aijacent.  Under  cl.  1,  s.  17,  Act  X  of 
1859,  the  enhancement  of  rent  is  not  restricted  to 
the  rates  of  the  pergunnah  or  of  the  village,  but  is  to 
be  according  to  the  rates  prevailing  in  the  places 
adjacent.     Sfdueooddeen  v.  Bhetoo  Pulee 

5  W.  R.,  Act  X,  70 

19. Cultivated  land  originally 

held  on  jungle-bori  tenure.  In  fixing  the 
rent  to  be  paid  for  cultivated  land  originally  held 
on  a  jungle-bori  grant,  the  Court  should  ascertain 
the  rate  payable  by  the  same  class  of  raiyats  for 
lands  of  a  similar  description  and  with  similar  ad- 
vantages.    Deen  Dyal  Agtjstee  v.  Watson 

W.  E.  1864,  Act  X,  113 

20 Act   X  of  1859^ 

s.  17.  Where  a  raiyat,  who  had  taken  a  clearing 
lease  for  certain  jungles  at  a  russuddee  jumma 
rising  by  degrees  to  ]0  annas,  which  had  been 
reached  and  had  been  paid  for  some  time,  was  sued 
for  enhancement  of  rent,  it  was  held  that  the  mere 
fact  of  the  raiyat's  produce  having  largely  in- 
creased in  value,  and  of  his  rent  being  materially 
below  that  paid  for  similar  lands  in  the  neighbour- 
hood, were  not  sufficient  grounds  for  enhancement 
of  rent  under  s.  1 7,  Act  X  of  1 859.  It  is  essential 
to  a  right  to  enhance,  under  cl.  1,  s.  17,  that  the 
higher  rates  in  the  neighbourhood  should  be  paid 
by  the  same  class  of  raiyats,  and  by  raiyats  with 
similar  advantages.  Puemanxjnd  Sein  v.  Puddo 
MoNEE  DossEE    .         .         .         .     9  W.  R.  349 

21.  Assessment     of    rent    on 

tanks — Rent  paid  to  Government.  A  zamindar  is 
entitled  to  as  much  rent  for  his  tanks  as  leviable 
on  tanks  in  the  neighbourhood,  without  reference  to 
the  rent  which  Government  may  take  from  raiyats 
whose  tanks  it  has  resumed.  Kueraly  Chxjbn 
Baneejee  v.  Modhoosoodun  Patter 

3  W.  R.,  Act  X,  146 

Ram  Churn  Banerjee  v.  Ktsto  Doogar 

3  W.  R.,  Act  X,  132 

22. -  "Adjacent,"    meaning     of 

—Act  X  of  1869,  8. 17.  Held,  that  the  word  "  adja- 
cent "  cannot  so  narrowly  be  construed  as  to  confine 
the  enquiry  to  places  bordering  on  the  land,  or  even 
lying  very  near  or  close  to  it.  Taija  Mull  v. 
OoMRAO  ....  1  Agra  Rev.  64 

23.  "Places  adjacent,"  mean- 
ing of— Beng,  Act  VIII  of  1869,  ss.  17  and  IS-- 
Rate  of  rent.     The  words,  **  places  adjacent "   in- 
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lENH  AN  CEMENT  OP  'RENT—contd, 

5.  GROUNDS  OE  ENHANCEMENT— confei. 

ib)  Rate  of,'  Rent   lower  than  in   Adjacent 
Places — contd. 

Bengal  Act  VIII  of  1869,  s.  18,  cl.  1,  cannot  be  res- 
tricted to  lands  in  contract  with  that  to  which  the 
rent  suit  relates.  The  general  rule  may  be  stated  to 
be  that  the  plainti^  is  not,  on  the  one  hand,  restrict- 
ed to  a  comparison  with  lands  immediately  contigu- 
ous, and  must  not,  on  the  other,  pick  and  choose 
particular  places,  but  should  consider  the  rates 
prevailing  in  all  the  neighbouring  places  which  are 
similarly  circumstanced.  The  enhancement  need 
not  be  to  some  rate  which  is  actually  paid.  Where 
different  raiyats  holding  similar  lands  with  similar 
advantages  in  places  adjacent  pay  at  different  but 
higher  rates  for  lands  of  the  same  description  and 
quality,  and  the  only  question  is  the  extent  to 
which  the  defendant  is  liable  to  enhancement,  the 
clause  must  not  be  so  cons'crued  as  to  deprive  a 
zamindar  of  his  fair  rents  ;  but  the  Court  should  be 
guided  by  a  co  isideration  of  what  is  fair  and 
equitable,  as  provided  by  s.  5,  subject  to  the  limit- 
ations prescribed  i.i  s,  17.  If  a  generally  prevailing 
rate  cannot  be  found,  the  currency  of  the  different 
rates  being  so  nearly  equal  as  to  make  it  impossible 
to  say  which  is  the  prevailing  rate,  the  Court  is 
not  in  error  in  taking  an  average.  Dena  Gazee  v. 
Mohinee  Mq-iun  Doss     .         .        21  W.  R.  157 


24. 


—  Varying  rates — Bengal  Ten- 


<tncy  Act  {VIII  of  1885),  s.  30,  cl  (a)— Pre. 
vailing  rate.  In  a  suit  for  enhancement  of  rent 
under  s.  30,  cl.  (a),  where  it  is  found  that  there  is 
no  one  prevailing  rate  and  that  the  raiyats  holding 
land  in  the  village  of  similar  description  and  with 
similar  advantage  pay  rent  at  varying  rates,  the 
lowest  rate  may  be  taken  and  the  rent  of  the 
defendants  may  be  enhanced  up  to  that  limit. 
Alep  Khan  v.  Raghu  Nath  Pbosad  Tewabi. 
HiNMUT  Khan  v.  Raghu  Nath  Prosad  Tewari. 
Habi  Mohan  Gazi  v.  Raghu  Nath  Prosad 
Tewabi        .         .         .         .       1 C.  W.  N.  310 

25.  "Average  rate"    of    rent 

— Beng.  Act  VIII  of  1869,  s.  IS.  In  trying  a  ques- 
tion of  enhancement  upon  the  first  ground  mention- 
ed in  s.  18  of  the  Rent  Law,  1869,  it  is  not  allowable 
to  a  Court  to  strike  an  average  on  the  rates  of  rent 
proved  before  it.  Attdh  Behabee  Singh  v.  Dost 
Mahomed       .         .         .         .         22  W.  R.  185 


26. 


Abw^abs    paid   by    neigh- 


bouring raiyats— ^c«  X  of  1859,  s.  17.  In  deter- 
mining the  enhanced  rent  which  a  raiyat  is  liable 
to  pay  under  s.  17,  Act  X  of  1859,  a  Court  cannot 
legally  include  patwarian  and  other  abwabs  paid  by 
raiyats  in  the  neighbouring  lands.  Burmah 
Chowdhby  v.  Sbeenund  Singh     .     12  "W.  R.  29 


27. 


Prevailing  rate  for  neigh- 


bouring lands — Intention  of  this  portion  of  clause. 
The  provision  for  enhancing  rent  to  the  rate  pre- 
vailing for  the  same  class  of  lands  is  exceptional, 
applying  to  cases  in  which,  from  some  exceptional 
causes,  a  raiyat  is  holding  at  an  unusually  low  rate. 


ENHANCEMENT  OF  RENT— con«d. 

5.  GROUNDS  OF  ENHANCEMENT— cotrfd. 

(b)  Rate  of    Rent  lower   than   in    Adjacent 
Places — contd. 

and  is  not  intended — after  the  rent  has  been  raised 
on  some  raiyats  in  any  place  for  a  special  reason — to 
furnish  a  means  for  raising  the  rents  of  all  the  raiyats 
of  the  same  place  to  the  same  rate.  Glasscott 
V.  Raj  Chundeb  Moochy  Mundtjl 

25  W.  R.  381 

28. .  Current      rate     prevailing 

in  village — Act  X  of  1859,  s.  17.  In  a  suit  for  a 
kabuliat  at  the  rate  mentioned  on  the  allegation  that 
that  rate  was  the  current  rate  prevailing  in  the  vil- 
lage, it  was  held  that  this  assertion  may  be  read  as 
sufficiently  indicating  that  the  ground  for  enhance- 
ing  the  rate  was  the  first  grounds  of  s.  17.  Bhama 
V.  Mohub  Singh     ...      2  Agra  Rev.  2 

29.  Cultivators  of  same  class 

in  places  adjacent — Calculation  of  rate.  When 
application  is  made  for  enhancement  of  rent  of  a 
right-of -occupancy  cultivator,  care  should  be  taken 
to  compare  his  rent  with  that  paid  by  cultivators 
of  the  same  class  in  places  adjacent,  even  if  not  in 
the  same  mouzah  and  cultivating  under  similar 
advantages  in  eve»y  wav.  Ismail  Khan  v. 
Bhondoo      .  .     1  N.  W.  26  :  Ed.  1873,  24 

30.  "  Same  class  **  of  raiyats, 
meaning  of—"  Prevailitig  rate  "— .4c«  -Y  of  1869, 
a.  17.  The  words  "  same  class  "  in  8.  17,  Act  X  of 
1859,  refer  to  the  division  of  raiyats  into  two  classes, 
viz.,  those  having,  and  those  not  having,  rights  of 
occupancy.  The  words  "  prevailing  rate  "  in  s.  17 
mean  the  rate  generally  prevalent,  or  the  rate  paid 
by  the  majority  of  the  raiyats  in  the  neighbour- 
hood.    Shadhoo  SrNOH  v.  Ramanooqbah  Lall 

9  W.  R.  83 

31.  Special  class 
of  raiyats — Standard  of  enhancement.  In  the 
absence  of  proof  of  any  separate  class  of  raiyats 
within  the  general  body  of  occupancy  raiyats,  the 
general  body  of  such  raiyats  must  be  held  to  be 
"  the  same  class  of  raiyats  "  to  whose  standard  a 
raiyat  with  a  right  of  occupancy  may  bo  raised, 
although  some  may  be  more  and  some  less  ancient 
than  he.  Ram  Coomab  Dhaka  v.  Bhoybub 
Chundeb  Mookebjeb      .      6  W.  R.,  Act  X,  33 


32. 


Raiyats       hold- 


ing  under  same  doss  of  landlord.  Raiyats  are  not 
necessarily  raiyats  of  the  same  class  because  they 
hold  under  a  similar  class  of  landlords.  Goukek- 
nath  Roy  v.  Ramgutty  Chundeb  12  W.  R.  102 

33.  Same    class    of    raiyats^ 

Cultivators  of  high  and  low  caste — Calculation  of 
rates  of  rent.  It  is  not  incorrect  to  accept  the  rates 
paid  by  cultivators  of  low  caste,  with  rights  of  occu- 
pancy for  lands  of  the  same  description  and  with 
similar  advantages  as  a  basis  for  calculating  the 
rates  to  be  paid  in  future  by  a  cultivator  of  high 
caste,  but  it  is  necessary  to  consider  and  allow  for 
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5.  GROUNDS  OF  ENHANCEMENT— conid. 

(6)  Bats   o»    Rent  lower   than  in  Adjacent 
Places — corUd. 


the  difference  of  castes. 
Jelanee 

34. 


KuNUK  Singh  v.  Gholam 
2  Agra  329 

Difference        of 


'Caste  among  raiyats.  Comparison  must  be  made 
with  raiyats  of  the  same  caste.  Bainee  Pebshad 
"f^  Mahomed  Ukbeb  Hossein  .     3  Agra  Rev.  3 

Bheem  Sein  v.  Hub  Gobind  .    3  Agra  Rev.  12 

35. Comparison       where     no 

class  of  raiyats  of  same  class — Allowance  for 
difference  of  class.  Held,  that  where  cultivators  of 
similar  stamp  were  not  to  be  found  in  the  village  or 
its  vicinity,  plaintiff's  rate  may  be  compared  with 
that  of  another  class,  making  suitable  allowance  in 
consideration  of  the  superiority  of  class  attached  to 
Jiim.     Kunchun  Singh  v.  Sheobaj 

1  Agra  Rev.  7 

36 —  "  Lands  of  similar  de- 
scription " — Mode  of  enhancement  of  tenure  con- 
taining different  descriptions  of  land.  Where  the 
holding  of  a  cultivator  consists  of  several  descrip- 
tions of  land,  the  enhancement  should  be  deter- 
mined by"  comparing  each  description  of  land  with 
similar  adjacent  land  held  by  the  same  class  of 
■cultivators,  and  not  by  applying  indiscriminately 
the  average  rates  of  tenants  having  a  right  of  occu- 
pancy.    MiTHO  Lall  v.  Seeta  Ram 

1  Agra  Rev.  40 


37. 


Mode      of      en- 


Tiancement — Adjacent  lands.  Where  in  places  ad- 
jacent  no  land  of  similar  description,  with  similar 
advantages  to  the  land  sought  to  be  enhanced,  is 
found  to  exist,  it  is  not  illegal  to  decree  enhancement 
at  the  average  of  the  rates  paid  for  adjacent  lands. 
JNuBEE  BuKSH  V.  Ram  Suhai    .   1  Agra  Rev.  57 

TiKAEAM  Singh  v.  Sandes       .    22  W.  R.  335 

38. Prevailing  rates  of  rent — 

Ascertainment  of  fair  rate  of  rent.  That  the  value 
of  produce  is  said  generally  to  have  doubled  or 
trebled  is  not  a  sufficient  reason  for  doubling  the  rate 
of  rent,  except  where  new  rates  of  rent  are  not  to  be 
found.  The  best  mode  of  ascertaining  a  fair  rate 
as  by  finding  what  rate  is  paid  by  similar  raiyats  for 
similar  lands.  Amanoolla  v.  R,am  Nidheb 
Ghose 9  W.  R.  392 

39. Sufficiency        of 

evidence  to  prove  prevailing  rate.  In  a  suit  for 
enhancement  of  rent  on  the  ground  that  the  rates  at 
which  defendant  held  were  below  the  prevailing  rate 
paid  by  the  same  class  of  raiyats  for  adjacent  lands 
of  a  similar  description  and  with  similar  advantages, 
the  evidence  of  three  patwaris  who  put  in  their 
jummabundis  showing  the  rates  paid  by  almost  all 
the  raiyats,  t.e.,  the  majority,  was  held  sufficient  to 
prove  the  prevailing  rate.  Praiq  Lall  v.  Beock- 
3IAN 13  W.  R.  346 


ENHANCEMENT  OF  RENT— conifZ. 

6.  GROUNDS  OF  ENHANCEMENT— confc/. 

(6)  Rate  of  Bent  lower  than  in   Adjacent 
Places— cofrffi. 


40. 


Sufficiency      of 
In  a  suit  after 


evidence  to  prove  prevailing  rate. 
notice  for  a  kabuliat  at  enhanced  rates,  said  to  be 
those  prevailing  in  the  adjacent  villages  for  similar 
lands  held  by  the  same  class  of  raiyats  as  defendant, 
the  evidence  of  seven  occupant  raiyats  of  the  neigh- 
bourhood, though  not  a  majority,  was  held  to  be 
legally  sufficient  to  make  a  case  which  defendant  was 
bound  to  rebut.  Sabboop  Manna  v.  Bonomalee 
Chubn  Mytee  .         .         .         .     15  W.  R.  240 


41. 


Sufficiency       of 


evidence  of  prevailing  rate.  The  mere  fact  of  a 
particular  rate  of  rent  having  been  decreed  against 
two  raiyats  not  having  a  right  of  occupancy  is  not 
enough  to  show  that  the  rate  so  decreed  was  the  rate 
prevailing  in  the  neighbourhood.  Stjbahutoonissa 
Khatoon  v.  Gyanee  Buktoob     .   11  W.  R.  142 

42.  " -  Act  X  of  1859, 

as.  13,  17 — Raiyat  without  right  of  occupancy — 
Occupancy  raiyats  at  lower  rates.  In  a  suit  for 
enhancement  of  rent  after  notice  under  s.  13,  Act  X 
of  1859  (such  notice  not  treating  the  defendant  as  a 
raiyat  having  a  right  of  occupancy),  if  the  defendant 
claims  to  be  protected  from  enhancement  otherwise 
than  under  s.  17,  it  is  for  him  to  prove,  or  at  least  to 
allege,  that  he  has  a  right  of  occupancy,  before  an 
issue  can  be  received  under  the  section  last  mention- 
ed. If  a  defendant  in  such  a  suit  has  no  right  of 
occupancy,  and  the  Judge  considers  the  rate  claimed 
represents  the  fair  value  of  the  land,  he  should  give 
the  plaintiff  a  decree,  notwithstanding  a  very  large 
number  of  ancient  raiyats  having  right  of  occu- 
pancy at  lower  rates.  Duff  v.  Sowdagur  Sahoo 
Jotedae        .         .         .         .        13  W.  R.  255 


43. 


Proof  of  rate  of 


rent — Mistake  as  to  area  of  land.  A  suit  for  en- 
hancement of  rent  after  notice  should  not  be  dismis- 
sed merely  because  the  landlord  has  made  a  mistake 
as  to  the  exact  area  of  the  lands  which  his  tenants 
hold.  Wnere  enhancement  is  sued  for  on  the 
ground  that  the  rent  paid  by  the  defendant  is  below 
the  rate  prevailing  in  the  neighbourhood,  it  is  not 
enough  for  the  plaintiff  to  show  that  the  adjacent 
lands  are  of  a  similar  description  to  those  held  by 
defendant ;  he  must  also  show  that  they  are  held 
by  persons  of  the  same  class   with   the  defendant. 

WOOMANATH     ROY     ChOWDHBY     V.     AsHUMBUBBE 

Biswas 12  W.  R.  476 

44. Evidence  by 

hypothetical  adjustment  of  rerUs.  In  a  suit  for  en- 
hanced rent  where  the  ground  relied  on  is  the  pre- 
vailing rate  paid  by  adjacent  occupiers  of  similar 
land,  such  ground  cannot  be  established  by  the 
probability  or  even  the  certainty  that,  if  the  rents 
of  the  neighbouring  occupants  were  re-adjusted, 
they  would  come  up  to  the  rate  claimed.  Bbinda- 
BUN  Dey  v.  Busona  Bibee 

13  W.  R.  107  :  13  B.  L.  R.  200  note 
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ENHANCEMENT  OF  'RENT—contd. 

5.  GROUNDS  OF  ENHANCEMENT— con«i. 

(6)  Rate    op    Rent   lower   than  in  Adjacent 
Places — ccncld. 

45. Failure  to  prove 

existence  of  ground  for  enhancement.  Where  the 
ground  of  enhancement  was  that  defendant  paid 
rent  below  the  prevailing  rate  for  land  of  similat 
description  and  with  similar  advantages  in  the  places 
adjacent,  and  the  plaintiff  failed  to  prove  the 
existence  of  any  such  ground,  the  plaintiff  was  not 
entitled  to  a  decree  at  the  rates  which  the  defend- 
ant's lands  would  bear,  as  Act  X  of  1859  does  not 
authorize  enhancement  of  the  rent  of  a  raiyat  to 
the  rates  which  the  lands  will  bear.  Jaun  Ali  v. 
Jan  Alt        .         .  .         .  9  W.  R.  149 


46. 


Data     for     cal- 


culation of.  In  a  suit  for  enhancement  of  the  rent 
paid  by  shikmi  talukhdars,  the  plaintiff  is  bound 
to  afford  data  {e.g.,  the  rate  paid  by  intermediate 
tenants  of  the  same  class)  upon  which  the  Court  can 
come  to  a  satisfactory  conclusion  as  to  what  would 
be  a  fair  and  equitable  rate  to  be  paid  by  defendant, 
plaintiff  being  competent,  under  s.  10,  Act  VI  of 
1862,  to  measure  the  talukh  and  ascertain  the  assets. 
Dabee  Doss  Neogee  Chowdhky  v.  Gobind 
MoHUN  Ghose      .         .         .         low.  R.  213 

47. Bate    paid     by 

neighbouring  raiyats  of  same  class.  In  a  suit  for 
enhancement  of  rent  on  the  ground  that  the  defend- 
ant pays  at  a  lower  rate  than  that  paid  by  the 
neighbouring  raiyats  of  the  same  class  for  similar 
lands,  if  it  be  found  that  the  prevailing  rate  is  higher 
than  the  rent  paid  by  the  defendant,  though  lower 
than  the  rate  claimed  in  the  plaint  to  be  the  prevail- 
ing rate,  the  Court  ought  to  give  a  decree  at  the  ac- 
tual rate  found  to  be  paid  by  the  neighbouring 
raiyats.     Akul  Gaza  v.  Amunooddeen 

5  C.  L.  R.  41 


48. 


Beng.Act  VIII 


of  1869,  8.  IS — Grounds  of  enhancement,  proof  of. 
In  a  suit  to  recover  rent  at  an  enhanced  rate  After 
notice  upon  grounds  furnished  by  the  first  two 
clauses  of  s.  18,  Bengal  Act  VIII  of  1869,  where 
the  defendant  pleaded  that  the  land  was  maurasi, 
held  by  him  at  a  fixed  rate  of  rent  for  generation 
after  generation  : — Held,  that  the  defendant's 
failure  to  prove  this  plea  was  no  bar  to  his  setting 
up  that  he  had  earned  the  right  of  occupancy  in 
the  land  :  Held,  that  the  plaintiff  could  not  succeed 
without  proving  the  substance  of  each  part  of  cl.  1, 
and  that  it  was  not  enough  to  show  that  the  rate 
paid  by  the  defendant  was  below  the  prevailing  rate 
for  adjacent  land  of  a  similar  description  and  with 
similar  advantages  ;  but  it  must  also  be  shown  that 
the  prevailing  rate  was  paid  by  raiyats  of  the 
same  class  as  the  defendant.  Doma  Roy  v.  Melon 

20  W.  R.  416 


49. 


(c)  Increase  in  Value   of  Land. 

Valuation     of    produce — 


Proportion,  principle  of^Act  X  of  1859,   ss.    13 


ENHANCEMENT  OF  RENT— f(y?i/rf. 

5.  GROUNDS  OF  ENHANCEMENT— confi. 

(c)  Incbease  in  Value  of  Land — cordd. 

and  17 — Apportionment  of  increased  vcdue.  In  a 
suit  for  enhancement  of  rent  on  the  ground  specified 
in  s.  17  of  Act  X  of  1859,  that  "  the  value  of  the 
produce,  or  the  productive  powers  of  the  land,  have 
been  increased  otherwise  than  by  the  agency  or  at 
the  expense  of  the  raiyat "  the  amount  of  the  in- 
creased rent  is  not  to  be  ascertained  by  establish- 
ing a  proportion  between  the  former  rent  and  the  old 
produce ;  but  the  absolute  increased  value  of  the 
produce  being  ascertained,  the  enhanced  rent  is  to 
be  arrived  at  by  considering  what  part  of  such 
increased  value  ought  to  be  apportioned  to  the 
tenant  as  the  produce  of  his  capital  and  labour, 
and  what  part  of  it  is  rent,  that  is,  as  it  has  been 
defined,  "  that  portion  of  the  value  of  the  whole 
produce  which  remains  to  the  owner  of  the  land 
after  all  the  outgoings  belonging  to  the  cultivation 
of  whatever  kind  have  been  paid,  including  the 
profits  of  the  capital  employed,  estimated  according 
to  the  usual  and  ordinary  rate  of  agricultural  capi- 
tal at  the  time  being."  Rent  cannot  be  enhanced 
beyond  the  rate  demanded  in  the  plaint,  and  it 
can  be  enhanced  only  in  respect  of  such  part  of 
the  land  as  has  increased  in  value.  Hills  v.  Is- 
HORE  Ghose         .         Marsh.  151 :  1  Hay  350 

ISHORE  Ghose  v.  Hills 

W,  R.  P.  B.  48  : 1  Ind.  Jur.  O.  S.  26 


50. 


Wages  of    rai- 


yats— Fair  and  equitable  rent — Loss  for  croj)* 
destroyed.  The  produce  of  a  bigha  of  dhan  in 
1267  and  1268  should  not  be  valued  at  the  prices 
of  1269.  Whether  a  raiyat  borrows  his  food  or 
not,  he  cannot  receive  his  wages  out  of  the  proceeds 
of  crops  before  the  crops  are  gathered.  An  al- 
loAvance  for  a  house  cannot  be  made  to  a  raiyat 
in  addition  to  a  fair  allowance  for  wages.  Loss 
on  account  of  crops  destroyed  or  injured  cannot  be 
taken  into  consideration  twice  over  ;  (i)  in  ascer- 
taining the  average  of  the  quantities  and  prices, 
and  (ii)  in  making  an  allowance  for  risks  based 
upon  injuries  done  to  the  crops,  of  which  the  quan- 
tities and  prices  must  have  been  taken  into  consi- 
deration in  calculating  the  average.  A  landlord 
cannot  be  charged  with  a  rate  of  interest  or  profit 
on  capital  far  beyond  the  ordinary  rate  of  interest 
or  profit,  and  also  with  an  allowance  for  ensuring 
the  return  of  the  capital  with  such  extraordinary 
rate  of  interest.  One  rate  of  rent  cannot  be  fixed 
for  a  raiyat  who  spends  his  own  capital,  and  another 
for  a  raiyat  who  is  compelled  to  borrow  it.  The 
rate  of  rent  which  the  landlord  has  a  right  by  law 
to  demand  does  not  depend  upon  the  size  of  the 
holding  of  the  circumstances  of  the  raiyat.  What 
is  a  fair  and  equitable  rent  for  one  raiyat  for  lands 
of  a  similar  description  and  vnth  similar  advan- 
tages in  the  same  neighbourhood  must  also  be  fair 
and  equitable  for  another,  so  far  as  the  landlord 
is  concerned.  A  raiyat  who,  but  for  the  Per- 
manent Settlement,  would  have  been  entitled  to  no 


(     3635     ) 


DIGEST  OF  CASES. 


(     3636     ) 


:ENHANCEME3S"T  op  B.'ENT—contd. 

5.  GROUNDS  OF  ENHANCEMENT— coofci. 

(c)  Incbease  in  Value  op  Land — contd. 

more  than  half  of  the  gross  proceeds  of  his  land, 
is  not  over-assessed  when  he  is  allowed  to  retain 
at  least  five-sixths  of  the  gross  proceeds  for  his 
labour  and  profit  on  capital,  and  called  upon  to 
pay  something  less  than  the  other  one-sixth  as 
rent  to  the  zamindar.     Hills  v.  Ishore  Ghose 

W.  R.  P.  B.  131 

Held  in  the  same  case  on  review. — The  condition 
and  rights  of  raiyats,  whose  tenures  have  commenc- 
ed since  the  Permanent  Settlement,  depend  not  on 
status,  but  on  contract  and  on  laws  and  regulations 
specially  enacted.  In  1793  the  zamindars  were 
declared  to  be  the  proprietors  of  the  lands.  From 
1793  to  1812  they  were  prevented  from  granting 
pottahs  or  leases  to  raiyats  for  more  than  ten  years, 
and  could  not,  therefore,  have  created  raiyats  with 
hereditary  rights  of  property  in  the  soil.  After 
Regulation  V  of  1812  they  could  grant  leases  at 
any  rate  and  for  any  term.  By  the  retrospective 
effect  of  s.  2,  Regulation  VIII  of  1819,  leases  in 
perpetuity  or  for  terms  granted  prior  to  1812  were 
rendered  valid.  In  this  case  it  was  admitted  that 
the  value  of  the  produce  had  increased  otherwise 
than  by  the  agency  or  at  the  expense  of  the  raiyat, 
and  that  the  notice  required  by  s.  13,  Act  X  of 
1859,  had  been  served  before  the  end  of  Choitro 
in  the  year  preceding  that  for  which  enhancement 
was  claimed.  Upon  being  served  with  that  notice, 
the  defendant  had  a  right  to  quit  according  to  s.  19. 
The  Statute  of  Limitation  does  not  give  him  a  right 
of  occupancy  under  s.  6  by  holding  for  twelve 
years.  But  for  Act  X  of  1859,  therefore,  the  defend- 
ant (assuming  that  he  was  not  holding  for  a  fixed 
term,  and  that  his  tenancy  commenced  since  the 
Permanent  Settlement)  would  have  been  liable 
to  have  his  tenancy  determined,  and  to  be  tm-ned 
out  of  possession  at  the  end  of  1267,  if  he  and  his 
landlord  could  not  agree  as  to  the  rent  to  be  paid 
for  the  future.  But  it  being  admitted  that  he  had 
a  right  of  occupancy  under  Act  X  of  1859,  he  was 
•entitled  to  hold  at  a  fair  and  equitable  rate.  What 
is  fair  and  equitable  depends  on  the  value  of  the 
produce  and  cost  of  production.  After  the  Per- 
manent Settlement,  and  before  Act  X  of  1859, 
a  right  of  occupancy  was  not  acquired  by  a  rai- 
yat merely  by  holding  or  cultivating  land  for  a 
period  of  twelve  years.  When  that  Act  created  the 
right,  s.  5  declared  the  raiyats  having  rights  of 
occupancy  should  be  entitled  to  hold  at  fair  and 
equitable  rates,  thus  leaving  it  to  the  Court  to 
determine  in  every  case  of  dispute  what  is  a  fair 
and  equitable  rate.  To  be  fair  and  equitable,  it 
must  be  so  as  regards  both  parties.  Isshur  Ghose 
V.  Hills        .         .         .         .    W.  R.  P.  B.  148 


5L 


Act  X  of  1859, 


ss.  5,  6,  and  13 — Adjustment,  mode  of — Propor- 
tion, rule  of.  When  there  has  been  an  increase  in 
the  value  of  the  produce  of  land  arising  from  an 
increase  in  prices,  and  the  zamindar  is  entitled  to  a 
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new  kabuliat  from  an  occupancy  raiyat,  at  an  en- 
hanced rate,  at  fair  and  equitable  rates  : — Held  per 
Trevor,  J.  (concurred  in  by  the  majority  of  the 
Court)— The  words  "  fair  and  equitable  "  in  s.  5, 
Act  X  of  1859,  are  to  be  construed  as  equivalent  to 
the  varying  expressions  "  pergunnah  rates,"  "  rates 
paid  for  similar  lands  in  the  adjacent  places,"  and 
"  rates  fixed  by  the  law  and  usage  of  the  country," 
— all  which  expressions  indicate  that  portion  of  the 
gross  produce  calculated  in  money  to  which  the 
zamindar  is  entitled  under  the  custom  of  the  coun- 
try ;  that  as  the  Legislature  directs  that,  in  cases  of 
dispute,  the  existing  rent  shall  be  considered  fair 
and    equitable  until  the  contrary  be  shown  that 
rent  is  to  be  presumed,  in  all  cases  in  which  the  pre- 
sumption is  not  by  the  nature  and  express  terms  of 
the  written  contract  rebutted,  to  be  the  customary- 
rate  included   in   the   terms   "  pergunnah  rates," 
"  rates  payable   for    similar    lands   in   the   places 
adjacent,"    and    "  rates  fixed  by  the  law  of  the 
country  ";  that  in  all  cases    in    which    the    above 
presumption    arises,    and  in  which  an  adjustment 
of  rent  is  requisite  in  consequence  of  a  rise  in  the 
value  of  the    produce   caused    simply    by   a  rise 
in  price,   this    method  of    proportion    should    be 
adopted — the     former     rent    should  bear   to  the 
enhanced   rent  the  same  proportion  as  the  former 
value  of  the  produce  of  the  soil  calculated  on  an 
average  of   three  or    five   years  next,  before  the 
date  of  the    alleged    rise   in   value,   bears  to  its 
present   value;    that   in   aU  cases    in  which  the 
above  presumption  is  rebutted  by  the  nature  and 
express  terms  of  the    written   contract,    the    re- 
adjustment   should    be    formed    on   exactly     the 
same    principle    as    that    on    which  the  original 
written  contract,  which  is  sought  to    be  superseded, 
was  based  ;  and  that  in  cases  in  which  it   appears, 
from  the  express  terms  of  the   contract,    that    the 
rents  then  made    payable    by    the    tenant    were 
below   the   ordinaiy   rate   paid   for   similar   land 
in  the  places  adjacent,  in  consequence   of  a   cove- 
nant entered  into  by  the  raiyat  to  cultivate  indigo 
or  other  crops,  the  former  rent  must  be  corrected 
so  as  to  represent  the  ordinary  rate  current  at  the 
period  of  the  contract,  before  it  can  be  admitted 
to  form  a  term  in  the  calculatioa  to  be  made  ac- 
vjording  to  the  method  of  proportion  above  laid 
down.     Per  Macpherson,  J. — The  rule  of  propor- 
tion,— as  the  old  value  of  produce  is  to  the  old  rent, 
so  is  the  present  value  of  produce  to  the  rent  which 
ought  now  to  be  paid, — is  the  rule  which  should  be 
adopted  in  the  absence  of  any  recently-adjusted 
pergunnah  customary  rates.     Either  party  should 
be  at  liberty,  in  each  case,  to  prove  any   special 
circumstances  tending  to  show  that  the  application 
o£  the  rule  of  proportion  to  that  particular  case 
would  work    injustice.     Per     Phear,     J. — When 
the  Collector  is  called  upon  in  any  given  case   to 
determine  the  rent  which  it  is  fair  and  equitable 
that  the  raiyat    should  pay,  he  ought  to  enquire  : 
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(c)  Increase  in  Value  of  Land — corud. 
ii)  WTiether  at    tlie  last    antecedent  period,  when 
the  arrangement  between  the  parties  (either  then 
created  or  previously  e«risting)  was  such  as  must, 
by  reason  of  tacit  acquiescence  or  otherwise,   be 
taken  to  have  been  fair  and  equitable,  that  arrange- 
ment contained  express  stipulations  as  to  rent  ; 
if  so,  then  these  stipulations,  unless  the  reason  for 
them  is  gone,  should  be  followed  in  arriving  at 
the  rent  for  the  new   pottah.     (ii)  If  the  Collector 
finds  no  express  agreement  to  guide  him,  then  he 
must  ascertain  whether  the  raiyat  is  legally  en- 
titled  by  custom,   based  either  on   his   personal 
status  or  on  the  character  of  the  land  occupied  by 
him,  to  any  definite  share  of  the  produce  of  the 
land  or  to  any  beneficial  interest  in    it.     If    the 
raiyat  is  so  entitled,  the  rent  must  be  adjusted  ac- 
cordingly,    (iii)  If  neither    express  agreement  nor 
legal  right  in  the  raiyat  be  found  to  have  determin- 
ed the  amount  of  rent,  the  last  arrangement  must 
have  been  governed  by  some   locally    prevailing 
custom,  or  the  rent  regulated,  tacitly,  according 
to  some  locally  prevailing  rates  ;  and  in  that  case 
the  custom  ought  to  be  comphed  with,  and  the 
rates  adhered  to.     The  fair  presumption  \vill  be, 
in  the  absence  of  evidence  or  unless  a  different 
foundation  be  actually  shown,  that  the  rate  was 
originally   based  upon    the    principle    of    sharing 
the  produce  of  the  land  between    the    raiyat    and 
zamindar  in  a  fixed  ratio.     The  result  of  applying 
this  presumption  would  be  that  the  new  fair  and 
equitable  rent  would   be    the    same    proportionate 
part   of   the  new  produce  that  the  old  rent  was  of 
the  old  produce.     In  all    cases,    the    duration    of 
the  intended  pottah  must  be  taken  into  consider- 
ation as  ar.    element    affwting    the    question    of 
fairness  and  equity.     Per  Norman,  ./. — (i)    With 
respect     to     the    rents    of     raiyats  having   mere 
rights  of  occupancy,  a  zamindar  is  entitled  to  claim 
from  his  raiyats  such  rents   as    are    paid    by    the 
same  class  of  raiyats  for  land  of  a  similar  descrip- 
tion and  with  similar  advantages  in  places    adja- 
cent,   (ii)    If    such    rents    are    too    low,  and  the 
zamindar  .simply  allege  that  the  value  of  the  produce 
has    become    increased,  otherwise     than     by    the 
agency,  or  at  the  expense,  of  the  raiyat,  he  shows 
an  increase  in  the  value  of  that  which  primarily 
belongs  to  the  producer,  to  a  potportion  of  which 
alone  the  zamindar  is  entitled.     It  is  only  nece^s  ary 
to  give  the  zamindar  an  amount  of  rent  which 
shall  bear  the  same  proportion  to  the  old  rent  v\  hioh 
the  present  price  of  the  prodn''e  doe.^  to  the  former. 
It  must  be  taken  that  the  old  rent  was  fair  and  equit- 
able.    It  is  for  the  zamindar  to  prove  his  case, 
and  he  must  carry  back  his  evidence,  as  nearly  as 
he  can,  to  the  time  when  the  rent  was  fixed,     (iii) 
If  the  rent  consists  parlly  of  money  and  partly  of 
services,  or  something  equivalent  to  services,  as  an 
obligation  to  cultivate  and  supply  indigo  at  a  cer- 
tain price,  the  value  of  such  contract  would  have 
to  be  estimated  and  added  to  the  old  i-ent ;  and  in 
such  cases  the  aggregate  value  would  form  a  term 
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in  the  proportion,     fiv)  If  a  raiyat  is  holding  below 
the  rates  paid  by  his  neighbours,  and  in  consequence 
of  the  increase  of  the  valus  of  the   produce    these 
rates  are  themselves  too  low,  the  zamindar  may  be 
entitled  to  the  benefit  of  both  grounds  of  enhance- 
ment in  the  same  suit,     (v)  The  cost  of  cultivation! 
in  the  absence  of  evidence  to  the  contrary,  may  be 
taken  roughly  to  have  increased  in  ratio  proportion- 
ate to  that  of  the  increased  price  of  produce.     But 
in  exceptional  cases  it  may  be  found  that  the  parti- 
cular crop  for  which  the  land  is  specially  fitted,  as 
cotton,  or  crops  on  land  in  the  vicinity  of  a  town,, 
has  greatly  increased  in  value  without   any  general 
equivalent  rise  in  the  price  of  labour  or  the  cost  of 
food.     In  such  cases*   if  the  zamindar  is  not  in  a 
position  to  make  out  a  case  under  the  first  clause, 
the   increased    profit  may  be  divided  between  the 
zamindar  and  the  tenant,  as  may  appear  reasonable 
under  the  special  circumstances  of   the   case  ;   and 
in  like  manner  any  extraordinary  increase  in  the  cost 
of  production  may  be  proved  by  the  raiyat  in  answer 
to  the  claim    for  enhancement  on  the  giound  of  the 
enhanced  price  of  pixxiuce.     (vi)  If  the  productive 
powers  have  increased  from  other  causes,  as  in    the 
case  of  lands  protected  f  lom  flooding  by  the  emban  k- 
ments  of  the  railway,  without  increase  of  outlay   or 
labour  by  the  tenant,  the  whole  of    such    incrcase^ 
belongs  to  the  zamindar,  subject  to  any  increased 
expenses  which  may  be  caused  to  the  tenant  by  the 
collection  or  realization  of  the  larger   profit.     Per 
Peacock,  C.J.  (dissenting) — The  rule  of  proportion 
is  not  applicable.  ^  The  rule  laid   down  in  lakort 
Qhose    v.    HiUs,  W.  R.  F.  B.  131,  148,  should    be 
followed.     The  definition  of  "rent"  by  Malthas  in 
his  "  Principles  of  Political  Economy  "  is  the  guide^ 
Rent  is  **  that  portion  of  the  value  of  the  whole  pro- 
duce which  remains  to  the  owner  of  the  land  after 
all  the    outgoings  belonging  to  it->  cultivation   of 
whatever  kind  have  been  p:^id,  including  the  pro 
fits  of  the  oapitxl  employed,   estimated   according 
to  the  usual  and  ordinary  rate  of  agricultural  capi- 
tal at  the  time  being."    In  considering  whether  the 
whole  of  the  increased  valu3  of  the  produce    is  ta 
be  added  to  the  rent,  the   Court    roust   be  guided 
by  all  the  circumstances  of  the  case.     It  may  take 
the  old  rent  as  a  fair  and  equitable  rent  with  re'"er- 
ence  to  the  former  value  of  the  produce.     It  must 
take    into  consideration  the  circumstances  under 
which  the  vahie  of  the  produce  has  increased,  and 
whether  these  circumstances  are  likely  to  continue. 
It  must  also  consider  w  he ther  the  costs  of  produc- 
tion, including  fair  and  reasonable  wages  for  labour, 
and  the  ordinary  rate  of  profits  derived  from    agri- 
culture   in    the   neighbourhood,    have    increased  ;; 
and  if  so,  it  must  make  a  fair  allowance  on   that 
account.     It  is  only  the  net  increase,  or  such  part 
of  the  net  increase  as  will  render  the  rent  fair  and 
equitable,  that  can  be  added  to  it.    Til^kooranee 

DOSSEE  V.   BiSHESHUR   MOOK  KRJKE 

B.  Ii.  R.  Sup.  Vol.  202 
3  W.  R.,  Act  X,  29. 
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52. Cost  of  'produc- 
tion— Calculation  of  rale  of  enhancement.  In  as- 
certaining the  rate  of  enhancement,  the  Court  is 
not  bound  to  calculate  the  exact  value  of  the  pro- 
duce and  the  cost  of  production,  but  to  estimate 
the  average  productive  value  and  cost  of  produc- 
tion. HuRO  MoHiTsr  MooKEKJEE  V.  Thakoor  Doss 
MUKDUL           .          .          .          .  1W.B.112 


53. 


Calculation     of 
The  mode  of  cal- 


increase  in  produce — Proportion 
culating  the  increase  in  the  value  of  produce  accord- 
ing to  the  nile  of  proportion  is  by  simply  takii\g  the 
former  and  present  value  of  produce,  and  not  by 
calculating  former  and  present  profits  after  deduct- 
ing costs.  Ram  Tarfck  Ghose  v.  Biressfr 
Banerjee        .         .         .    6  W.  R.,  Act  X,  32 


54. 


Bule     of      pro- 


portion— Decrease  in  productive  power  and  value 
of  produce.  In  a  suit  for  enhancement  where  not 
only  the  value  of  the  produce  has  decreased,  but 
the  productive  powei-s  of  the  land  have  decreased, 
and  the  expenses  of  cultivation  increased,  the  for- 
mula to  be  applied  in  determining  the  rent  will  be 
as  follows  :  The  average  value  of  the  produce  be- 
fore the  decrease  in  the  productive  powers  of  the 
land  will  be  to  the  average  value  of  the  present 
decreased  produce,  minus  the  increased  cost  of 
])roductioTi,  as  the  rent  previously  paid  will  be 
to  that  which  the  land  ought  now  to  pay.     Show- 

DAMINEE  DOSSEE  V.   ShOOKOOL  MaHOMED 

7  W.  R.  94 


55. 

portion. 


-  Hule     of      pro- 


In  a  suit  for  enhancement  of  rent  where 
the  expenditure  is  stationary,  and  the  value  of  the 
])roduce  has  increased,  the  proper  rule  is  that  the 
rate  of  rent  to  be  paid  shall  bear  to  the  old  rate  the 
same  proportion  as  the  present  value  of  the  pro- 
duce bears  to  the  old  value.  Doorganath  Shah  v. 
Kazim  Fakir  .         .         .      9  W.  R.  348 

Shib  Narain  Ghose  v.  Kashee  Parshad  Moo- 
kerjee  .         .         .         .  1  w«  i^«  226 


56. 


Bule     of      pro- 


portion— Deduction  for  costs  of  production — Aver- 
age values  for  series  of  years.  In  applying  the  rule 
of  proportion  laid  down  in  the  Full  Bench  decision 
in  the  case  of  Thakooranee  Dossee,  B.  L.  B.  Sup. 
Vol.  202  : 3  W.  B.,  Act  X,  29,  the  Judge  must  con- 
sider the  amount  the  raiyats  actually  paid,  and  not 
what  they  ought  to  have  paid.  The  raiyat  is  not 
entitled  to  any  deduction  on  account  of  cost  of  pro- 
duction. It  is  necessary  to  take  the  average  values 
of  the  produce  of  a  series  of  years,  including  the 
years  of  abnormal  plenty  and  scarcity.  Jombut 
MuNDUii  V.  Shooeendeb  Nath  Roy 

25  W.  R.  391 


57. 


Accidental       or 


exceptional  increase  in  value — Drought  or  scarcity. 
The  increase  in  the  "  value  of  the  produce  "  which 
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is  to  form  a  ground  for  enhancement  of  rent  under 
s.  17  of  Act  X  of  1859  means  an  increase  in  its  na- 
tural and  usual  value  in  ordinary  years.  The  ac- 
cidental and  exceptional  high  prices  of  a  particular 
year,  in  consequence  of  drought  and  scarcity, 
cannot  be  treated  as  a  measure  by  which  rent  is  to 
be  adjusted.  A  tenant  takes  land,  not  with  re-- 
ference  to  the  exceptional  high  prices  of  a  past 
year,  but  with  reference  to  the  prices  he  may 
reasonabl}^  expect  to  realize  for  the  crops  which  he 
will  raise  in  succeeding  years.  Bhagruth  Doss  v. 
Mahasoop  Roy         .     "  ' .     6  "W.  R.,  Act  X,  34: 

58.  ^  Casual  increase 
in  fertility.  A  casual  increase  in  the  fertility  of  the 
land  is  not  a  ground  for  permanent  enhancement 
of  rent.  Kristo  Mohijn  Pattur  v.  Huree 
SUNKUR  MOOKERJEE    ...       7  W.  R.  235 

59.  Casual  in- 
crease in  fertility.  In  coming  to  a  conclusion  as  to. 
whether  the  produce  or  the  productive  powers  of 
the  land  have  increased  otherwise  than  by  the 
agency  or  at  the  expense  of  the  raij'^at,  the  average 
of  four  or  five  years  ought  to  be  taken  ;  the  increase 
of  an  exceptional  year  should  not  be  the  guide. 
Rajkrishna  Mookerjee  v.  Kalee  Charan  Dobain 

6  B.  L.  R.  Ap.  122  :  15  W.  R.  109 


60.  ^ 


Casual  increase 


in  fertility.  In  deciding  a  suit  for  a  kabuliat  at  en- 
hanced rate  for  five  years,  the  probable  result  of  an 
exceptional  bad  season  should  not  be  taken  into  con- 
sideration, but  the  average  of  the  past  five  years. 
Sreesh  Chtinder  Doss  v.  Assimonissa 

7.  W.  R.  234 

61.  Steady         and 

normal  increase.  ITie  increase  must  be  permanent, 
i.e.,  steady  and  normal.  Thakooranee  1  ossee 
V.  Bisheshur  Mookerjee    3  W.  R.,  Act  X,  142 


62. 


Inconsistent    grounds    of 


enhancement — Increase  of  produce  and  wdue  of 
produce — Lowness  of  rent  cmnpared  with  neigh- 
bouring rates.  Claims  to  enhancement  on  the  basis 
of  increased  produce  and  increased  value  of  produce 
are  inconsistent  and  incompatible  ^^•ith  one  founded 
on  an  inequality  between  the  rent  paid  by  a  truant 
on  the  estate  and  paid  by  a  tenant  on  a  neighbour- 
inff  estate.   Shreesh  Chunder  Doss  v.  Assimonissa 

7  W.  R.  234 

63,  Increase  of 

produce — Increase  of  value  of  produce.  A  claim  to 
enhancement  of  rent  on  the  basis  of  increased  pro- 
duce, and  one  on  that  of  increased  value  of  produce^ 
are  not  inconsistent  and  incompatible  ;  and  if  they 
were  so,  they  would  not,  by  being  advanced  to- 
gether, cancel  each  other,  and  thus  neutralize 
plaintiff's  claim  to  the  benefit  of  cl.  2,  s.  17,  Act  X 
of  1859.  Gopeenath  Mookerjee  v.  Ram  Huree 
MuNDUL        .         .         .         .  9W.  R.4?e. 
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(c)  Increase  in  Value  of  Land — contd. 

04  — _- Rule   of    proportion — Bates 

of  present  and  former  value  unascertaindble.  The 
rule  of  proportion  is  not  applicable  where  the  rates 
between  the  present  value  of  the  produce  of  the  soil 
and  the  former  value  at  the  time  of  the  original 
taking  cannot  be  ascertained,  and  where  it  is  only- 
necessary  to  see  what  is  a  fair  and  equitable  rate 
by  comparison  with  the  rate  paid  by  the  neigh- 
bouring raiyats  for  similar  land.  Jadub  Chundeb 
Holdab  v.  Etbubry  Lushkur 

3  W.  B.,  Act  X,  160 

05^ .Calculation  where 

■adjustment  has  taken  place.  In  a  suit  for  a  kabu- 
liat  at  enhanced  rents,  if  the  rents  of  the  adjacent 
lands  have  been  already  adjusted  and  enhanced, 
the  enhancement  of  the  defendant's  holding  will 
depend  on  the  rates  paid  by  those  adjacent  lands, 
supposing  them  to  be  of  the  same  kind  and  not  on 
any  doctrme  of  proportion  which  will  only  apply 
when  no  adjustment  has  taken  place.  AziM 
MuMiiCK  V.  GuNGA  Dhur  Banebjee 

5  W.  R.,  Act  X,  58 

06. Bate  for  lands  allotted  on 

batwara— iJegr.  XIX  of  1793,  s.  19.  In  a  suit 
for  khas  possession  of  land  made  over  to  plaintiff 
on  batwara,  the  defendant  pleaded  twelve  years* 
adverse  possession,  and  that  he  was  entitled  to 
retain  possession  on  payment  of  rent,  as  the  lands 
were  occupied  by  gardens  made  by  his  ancestor. 
Heldy  that  the  rate  given  in  the  batwara  papers  was 
not  necessarily  the  fair  rate  for  the  lands  ;  for  under 
s.  19,  Regulation  XIX  of  1793,  the  gross  produce  of 
each  village  is  calculated  with  the  proportion  of  the 
public  jumma  assessed  thereon.  Luleet  Narain 
Singh  v.  Gopal  Singh        .         .     9  "W.  B.  145 

07. Increase     in      productive 

po'wers — Increase  in  rent.  By  the  words  "  in- 
crease of  productive  powers  "  in  s.  17,  Act  X  of  1859, 
the  Legislature  did  not  mean  capacity  for  realizing 
A  higher  rent  for  building  or  other  purposes,  but  an 
increase  of  the  productive  powers  of  the  land  it- 
self. Bisseshub  Chuckebbutty  v.  Woomachurn 
Roy 9W.  R.122 


68. 


Agency     opera- 


tive at  time  of  nx)tice — Beng.  Act  VIII  of  1869, 
s.  18.  In  a  suit  for  arrears  of  rent  for  two  years  of 
which  the  rate  claimed  for  one  year  1278  was  the 
old  rate  and  the  rate  claimed  for  1279  was  &n  en- 
hanced rate  after  notice.  Held,  that,  as  the  suit  was 
from  the  beginning  essentially  a  suit  to  recorer 
arrears  of  rent  due  in  respect  of  the  years  1278  and 
1279,  and  the  question  whether  the  plaintiff  had 
made  out  a  right  to  be  paid  rent  at  an  enhanced 
rate  for  1279  was  only  part  of  the  larger  question 
what  was  the  rate  at  which  rent  was  due  for  that 
year,  there  was  no  error  in  the  lower  Appellate 
Court's  decreeing  arrears  of  rent  for  1279  at  the  rate 
which  was  found  to  be  the  true  rate,  although 
less  than  the  enhanced  rate  claimed.    Held,  thai 
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the  increase  of  productive  power  alluded  to  in  s.  18 
of  the  Rent  Law  as  a  ground  of  enhancement  must 
be  an  agency  subsisting  and  operative  at  the  time, 
when  the  notice  is  issued.  Bbojonath  Tewabee 
V.  Gbant        .         .         .         .         22W.  B.  13 

69.  Beng.  Act  VII t 

of  1869,  s.  18 — Increase  by  natural  agency.  An 
increase,  either  permanent  or  likely  to  last  for  a  con- 
siderable time,  caused  by  natural  agency  in  the  pro- 
ductive powers  of  the  land,  is  one  of  the  elements  to 
be  taken  into  consideration  in  determining  its  in- 
creased value  within  the  meaning  of  Bengal  Act 
VIII  of  1869,  s.  18.  Abdool  Gxjnee  t-.  Bhuttoo 
Sheikh        .         .         .         .        22  W.   R.  350 


70. 


jRt.se    in    value 


owing  to  portion  of  tovm  being  swept  atoay.  A 
rise  in  the  value  of  lands,  owing  to  a  considerable 
portion  of  the  town  in  which  the  lands  are  situated 
having  been  swept  away  by  a  river,  is  not  such  an 
increase  in  the  productive  powers  of  the  land  as 
is  contemplated  by  cl.  17  of  s.  17  of  Act  X.  Khond- 
kab  Abdoob  Ruhman  v.  Woomachurn  Roy 

8  W.  R.  330 


71. 


Land    improved 


otherwise  than  by  cultivater.  Held,  that,  thouj^h 
the  land  may  have  been  improved  otherwise  than 
by  the  exertions  of  the  cultivator,  yet  the  zamindar 
is  not  entitled  to  demand  yent  beyond  what  is  fair 
and  equitable  for  the  same  class  of  cultivators, 
as  the  cultivator  sought  to  be  enhanced  to  pay 
for  such  fanproved  lands.  Jumna  Pershad  v. 
Bhowanbb  ...  2  Agra  Bev.  1 

72. Act  X  of  186! f, 

8.  17 — Embankment,  construction  of.  An  increase 
in  the  productive  power  of  the  land,  occasioned  by 
an  embankment,  constructed  at  the  expense  of 
Government,  for  excluding  the  sea  from  flooding 
the  land,  is  a  ground  of  enhancement  under  s.  17  of 
X  of  1859.  Jadub  Chunder  Haldar  v.  Etwarkk 
LusHKUB         .        .     Marsh.  498  :  2  Hay  599 


73. 


Canal,  conatrw. 


tion  of — Expenses  of  making  ducts  and  for  canal 
rates.  A  cultivator  cannot  claim  altogether  to  be 
exempted  from  enhancement  on  account  of  the  in- 
crease in  the  productive  power  of  land  which  has 
been  effected  by  a  canal  which  was  not  made  at  his 
expense  or  labour,  but  he  can  fairly  ask  that  the 
expenses,  such  as  the  cost  of  making  ducts  and  the 
payment  of  canal  rates,  should  be  calculated  and 
deducted  from  the  total  amount  of  increased  value. 
Piban  v.  Ram  Buesh     .         .         .2  Agra  346 


74. 

tion     of — Expenses 
a  raiyat    is 


—  -  Canal,  construe - 
canal  dues.  Held,  that 
deduction   of    the   actual 


for 

entitled  to 
amount  paid  by  him  in  the  shape  of  canal  dues,  and 
also  other  expenses  which  are  occasioned  by  bring- 
ing the  water  into  the  land,  together  with  interest 
on  the  capital  employed  in  such  expenses  and  pay- 
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ment    of   canal  dues.     Maheeput  Singh    v.    Lok 
Inder  Singh      ....         2  Agra  179 


75. 


Middleman.     A 


middleman  is  liable  to  enhancement  when  the  pro- 
ductive powers  of  his  land  have  been  increased 
otherwise  than  by  the  agency  or  expense  of  the 
raiyat.  Two-thirds  was  held  to  be  a  fair  proportion 
of  the  surplus  profits  of  the  land  to  be  awarded  to 
the  landlord.  Jadub  Chtjnder  Haldar  v.  Ishoee 
LusHKUB        .         .        W.  R.  1864,  Act  X,  74 


76. 


Fair  and  equit- 


able rate—Act  X  of  1859,  s.  17.  S.  17  does  not 
say  that  in  every  case  the  rate  of  rent  may  be  raised 
to  the  prevailing  rate,  but  only  that  the  rent 
shall  not  be  raised  except  on  some  one  of  the  grounds 
specified.  That  section  must  always  be  read  with 
reference  to  the  general  provision  of  s.  6,  that  the 
rent  of  a  raiyat  hailing  a  right  of  occupancy  shall 
not  be  more  than  is  fair  and  equitable  ;  and  in  con- 
sidering what  is  fair  and  equitable,  the  raiyat  should 
not  be  called  upon  to  pay  to  the  landlord,  under  the 
name  of  rent,  what  is  in  fact  not  rent,  but  the  pro- 
duce of  his  ow  n  labour  and  capital  sunk  in  the  land. 
NooE  Mahomed  Mundul  v.  Hurripeosonno  Roy 

W.  B.  1864,  Act  X,  75 


77. 


Grounds  of  ex- 


emption — Increase  in  value  from  natural  causes. 
In  a  suit  for  enhancement  of  rent,  bare  proof  that 
the  productive  powers  of  the  land  in  suit  have  been 
increased  by  the  agency,  or  at  the  expense  of  the 
defendant  or  his  ancestor,  is  not  suflScient  to  exempt 
the  defendant  altogether  from  enhancement.  In 
such  a  case  where  the  value  of  similar  lands  in 
the  same  locality,  but  not  sharing  the  especial 
advantages  resulting  from  works  or  improvements 
erected  or  effected,  by  or  at  the  expense  of  the 
defendant  or  his  ancestor,  has  been  increased  by 
natural  causes,  it  must  be  assumed  that  the  lands 
of  the  defendant  owe  their  increased  value  to  that 
extent  to  natural  causes,  and  are  to  that  extent 
liable  to  enhancement.  Tekait  Chooramun  Singh 
V.  DuNRAJ  Roy  .         .     I.  L.  R.  5  Calc.  56 


78. 


ActX  of  1859, 


*•  17 — Increase  at  expense  of  tenant.  Where  it  is 
found  that  the  productive  powers  of  a  holding  have 
been  increased  at  the  expense  of  the  tenant,  and 
it  is  not  found  that  they  have  increased  otherwise, 
no  grounds  of  enhancement  under  s.  17  of  Act  X  of 
1859  are  shown.     Ounda  v.  Raheem  Shere  Khan 

3  N.  W.  138 


79. 


Increase   at  ex- 


pense of  raiyat.     If  the  tenant's  expenditure    has 

caused  an  increase  in  the  productive  power  of  the 

land,  such  expenditure  once  made  cannot  perman- 

;  ently  bar  enhancement  of  rent,  but  after  the  lapse 

f  of  such  a  time  as  may  be  fairly  estimated  as  sufl5- 

[«ient  to  enable  him  to  recover  his  outlay  and  a  just 
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share  of  profit  in  respect  of  it,  his  rent  may  be 
enhanced  on  any  legal  ground.     Mujlis  v.  Moheb 

3  Agra  223 


80. 


Increase      in 
In  a  suit  for 


value  of  land  bf  tenants  means 
enhancement  of  rent  of  land  originally  leased  for  the 
purposes  of  a  homestead,  where  defendant  had  erec- 
ted shops  and  made  other  improvements  at  a  great 
outlay  and  considerable  risk,  as  the  river  had 'en- 
croached and  was  encroaching,  a  Judge  was  held 
not  to  have  done  wrong  in  allowing  the  tenant  a 
reduction  on  account  of  the  increase  of  value  of  the 
land  induced  hy  his  energy.  Nuffer  Chttnder 
Shah  v.  Gunga  Dutta  Bharutty    11  W.  R.  190 


81. 


Bight    to     en- 


hance rent  where  increased  facilities  for  irrigation 
are  provided  by  landlord.  Where  a  landlord  pro- 
vides facilities  for  ii-rigation,  of  which  the  tenants 
may  without  expense  avail  themselves,  bringing  the 
water  to  their  holdings, — Qucere  :  Whether,  after 
proper  notice,  he  would  not  be  allowed  to  enhance 
the  rent.  A  tenant  of  unirrigated  land,  if  the  land- 
lord make  that  land  irrigable  without  cost  to  the 
tenant,  must  pay  at  the  rates  paid  by  other  similar 
tenants  for  irrigable  lands  in  the  neighbourhood. 
Ikram  Ali  v.  Baboo  Lall 

1  N.  W.  178  :  Ed.  1873,  257 

82.  Right  to  in- 
creased rent  where  raiyat  digs  wells  and  does  not  use 
the  irrigation  already  existing,  though  sufficient. 
Semble  :  If  a  zamindar  has,  before  the  construction 
of  a  w^ell  by  a  tenant,  provided  sufficient  means 
of  irrigation,  he  will  be  entitled  to  receive  rent 
at  the  rate  payable  by  the  cultivators  of  the  same 
class  as  his  tenant  for  land  with  the  like  facilities 
for  irrigation  in  places  adjacent,  and  will  not  be 
deprived  of  the  right  to  claim  rent  at  irrigated  rates 
because  the  cultivator  does  not  choose  to  avail  him- 
self of  the  irrigation  provided  for  him,  or  things 
fit  to  make  an  outlay  on  the  construction  of  a 
well  which  will  not  materially  increase  the  pro- 
ductive powers  of  a  holding  to  a  greater  extent  than 
they  would  have  been  increased  had  the  cultivator 
availed  himself  of  the  means  of  irrigation  placed  at 
his  disposal  by  the  zamindar.  Sheo  Churn  v. 
BussuNT  Singh.  Ramjuthun  Singh  v.  Meh- 
dee 

3  N.  W.  282  :  Agra  E.  B.,  Ed.  1874,  25a 

83.  Improvements 


by  agency  of  tenants.  The  fact  that  at  a  distant 
time  the  raiyat  or  his  ancestors  have  by  their  own 
agency  or  at  their  own  expense,  made  wells  or 
effected  improvements,  is  not  a  legal  bar  to  the 
landlord's  right  to  enhance.  LallaSheo  Narain 
V.  OoDHUN  Singh  1  N.  W.  180  :  Ed.  1873,  258 


84. 


Bedamation    of 


waste  land  by  tenant.     In  a  suit  to  enhance   ren»,s 
the  Deputy  Collector  found  that  the  annual  revenue 

5z 
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obtained  by  the  raiyats  was  R 12, 579,  and  that  an 
increase  in  such  rates  was  partly  due  to  the  exertion 
of  the  defendant  in  reclaiming  some  waste  land, 
and  he  deducted  R2,579  as  the  defendant's  share, 
and  awarded  R  10,000  as  a  fair  and  reasonable  rate 
to  be  paid  to  the  plaintiff.  Held,  that  there  was 
no  reason  for  impeaching  his  award  of  this  rate. 
SuRNO  MoYE  V.  Adoito  Churn  Roy  Marsh.  605 


85. 


Expenditure   of 


labour  and  capital  by  tenant.  Where  tenants  held 
for  some  twenty- five  years  upon  a  rent  apparently 
much  below  that  payable  for  lands  of  the  same  de- 
scription in  the  neighbourhood,  they  were  held  not 
entitled  at  the  end  of  that  long  period  to  allege  the 
expenditure  of  their  own  capital  and  labour  against 
the  landlord's  claim  to  a  kabuliat  at  an  enhanced 
rate.  Peosono  Coomar  Paul  Chowdhry  v.  Ra- 
DHA  Nath  Dby  Chowdhby         .  7  W.  R.  97 


86. 


Increase 


h 


exertion  of  tenants.  In  a  suit  for  enhancement  of 
rent  upon  the  ground  that  the  rates  were  below 
the  prevailing  rates  payable  by  the  same  class  of 
raiyats  for  land  of  a  similar  description  and  with 
similar  advantages  in  places  adjacent,  the  Judge 
exempted  from  any  enhancement  a  tank  and  garden, 
on  the  ground  that  the  tank  had  been  dry  for  public 
use,  and  that  the  garden  had  been  rendered  produc- 
tive by  the  exertion  of  the  tenants.  Hdd,  that 
neither  reason  was  any  ground  of  exemption  from 
enhancement.  Sreeram  Chatterjee  v.  Lackhun 
Magella         .         .    Marsh.  379  :  2  Hay  427 


87. 


Care  and  labour 


expended  by  raiyat.  In  a  suit  for  a  kabuliat  at  an 
enhanced  rent,  where  in  spite  of  the  shortness  or 
deficiency  of  the  crops,  their  value,  owing  to  the  ad- 
ditional care  and  labour  expended  by  the  raiyat,  had 
increased  considerably  above  that  in  former  years, 
it  was  laid  down  that  the  Court  must  try  and  dis- 
cover what  the  raiyat  was  entitled  to  as  a  set-off 
against  the  increased  value  of  the  produce  for  the 
additional  care  and  labour  expended  by  him,  and 
whether  or  not  the  zamindar  was  not  entitled  to 
some  portion  o£  the  increased  value  of  the  produce 
in  the  shape  of  enhanced  rent.  Shod  ami  neb 
DossBB  V.  Haran  Chunder  Surma 

e  W.  R.,  Act  X,  103 

88. Increase       hi) 

agency  of  tenant — Beng.  Act  VIII  of  1869,  s.  18, 
In  a  suit  for  enhancement  of  rent,  defendant 
pleaded  that  the  land  was  used  solely  for  fruit  trees, 
and  that  those  trees  were  originally  planted  by  the 
defendant ;  that  consequently  any  increase  in  the 
value  and  productiveness  of  the  land  in  consequence 
of  the  growth  of  the  trees  must  be  attributable  to 
the  agency  of  the  defendant,  and  therefore  by  s.  18 
of  Bengal  Act  VIII  of  1869  such  increase  would  be 
no  ground  for  enhancement.  Hdd,  a  bad  defence. 
OiiUOT  Chundhr  81BDAB  V.  Radha  Bullubh  Sbw 

1  C.  Ii.  R.  549 


ENHANCEMENT  OF  RENT— confrf.  M 
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89.  Excess  lands— ^cf  X  of  1859, 


s.  17,  cl.  3.  Lands  in  excess  of  the  area  recorded 
in  a  raokurrari  pottah  containing  no  boundaries 
are  liable  to  assessment  under  s.  17,  Act  X  of 
1859.     BiPRO  Doss  Dey  v.  Sakermonee  Dossee 

W.  B.  1864,  Act  X,  38 


90. 


Act  X  of   1859, 


s.  17,  cl.  3.  Where  a  tenant  is  found  to  be  holding  a 
greater  quantity  of  land  than  that  for  which  rent 
has  been  paid  by  him,  and  the  excess  land  lies  with- 
in the  land  originally  leased  to  him,  the  landlord 
is  entitled  to  enhanced  rent  imder  cl.  3,  s.  17,  Act 

X  of  1859.       GOPEENATH  MOKERJEE  V.  RaM  HurEE 

Mundul         .         .         .         .  9  W.  R.  476 


91. 


Act  X  of  1859, 


8.  17,  cl.  3.  In  a  suit  for  enhancement  under  cl.  3, 
s.  17,  Act  X  of  1859,  on  the  ground  that  defendants 
held  lands  in  excess  of  that  originally  granted  to  him, 
the  mere  fact  that  defendant  held  for  twenty  years 
at  an  im varying  rent  does  not  excuse  him  from  pay- 
ment of  rent  on  any  land  in  excess  of  his  jote,  unless 
under  special  circumstances.  Reazoonissa  v.  Dad 
Ali 8  W.  R.  326 


92. 


Act  X  of  1859, 


8.  17,  cl.  3.  In  order  to  maintain  a  suit  for  enhance- 
ment on  the  ground  mentioned  in  cl.  3,  a.  1 7,  Act  X 
of  1859,  it  is  necessary  to  prove  the  existence  of 
the  alleged  excess  and  the  rate  at  which  such  excess 
land  ought  to  be  assessed.  NuBO  Kisttore  Mundlb 
V.  Fukeer  Paramanick       .        .    17  W.  R.  558 


93. 


Expenses       of 
tenant   holds 


cultivating  excess  lands.  Where  a 
excess  lands  for  which  no  rent  has  hitherto  been 
paid,  the  zamindar  may  treat  him  either  as  a  tres- 
passer or  a  tenant.  In  the  latter  case  a  suit  will  not 
lie  for  enhancement,  but  only  for  a  kabuliat  and  for 
a  determination  of  the  rate  at  which  the  same  should 
be  delivered.  See  Rajmohun  Mitter  v.  Oooroo 
Churn  Aych,  6  W.  R.,  Act  X,  106.  A  raiyat  is 
entitbd  tono'deduction  under  s.  17,  Act  X  of  1859, 
for  the  expenses  which  he  has  incurred  in  cultivating 
excess  lands  for  which  he  had  paid  no  rent.  He  is  a 
more  squatter,  and  that  83ction  refers  only  to 
tenants  with  a  right  of  occupancv.  David  v.  Ram 
Dhun  Chatterjee        .        6.  W.  R.,  Act  X,  97 

94.  : -^ Rent  of  ac- 
creted land — R^g.  XI  of  1825,  s.  4— Evidence  that 
land  has  been  subject  of  permanent  settlement. 
Where  the  are^  of  a  tenure  is  increased  by  alluvion, 
the  proper  remedy  of  the  landlord  is  not  to  sue  for 
enhandement  of  the  rent  under  the  Rent  Laws, 
but,  under  s.  4  of  Reg.  XI  of  1 825,  to  sue  for  an 
additional  rent  for  the  alluviated  lands.  Such 
additional  rent  cannot  be  considered  as  forming 
pirt  of  the  rent  of  the  original  tenure.  In  a  suit  for 
enhancement  it  is  not  necessary  to  show  that  the 
land,  the  rent  of  which  it  is  sought  to  enhance,  has 
been  the  subject  of  permanent  settlement.     In  such 
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id)  Lands  held  in  Excess  of  Tenure — concld. 

a  suit  the  Government,  as  against  the  raiyats,  is  in 
no  better  position  under  the  Rent  Laws  than 
other  landlords.  Sudanundo  Mytee  v.  Nowrutton 
Mytee,    8  B.  L.  E.  280 :  16  W.  R.  289,  followed. 

GOPI  MOHTJN   MUZOOMDAR  V.    HiLLS 

5  C.  X..  B.  83 


95. 


Accretion — En- 


gagements of  parties.  In  a  suit  for  enhancement  in 
respect  of  an  accretion  the  plaintiff  is  not  bound 
to  «how  any  established  talukhdari  rates,  but,  if 
entitled  to  enhance,  ought  to  obtain  a  decree  for  en- 
hancement at  a  rate  proportionate  to  that  paid  for 
the  parent  tenure.  In  the  case  of  accretions  to  re- 
cently-created tenures,  the  question  of  enhancement 
will  mainly  depend  on  the  engagement  of  the  parties. 
GoPAL  Lall  Thakoor  v.  Kumur  Ali 

6  W.  R.,  Act  X,  85 


96. 


Accretion 


to 


original  tenure — Ground  cf  enhancement — Beng. 
Act  VIII  of  1865,  s.  14  and  s.  18,  cl.  3.  A  suit  for 
an  enhanced  rent  brought  against  a  tenant  on  the 
ground  that  the  tenure  has  been  increased  by  accre- 
tion must  be  after  service  of  notice  required  by 
s.  14  of  the  Rent  Act,  the  ground  for  enhancement 
in  such  case  being  substantially  within  the  grounds 
of  enhancement  contained  in  cl.  3  of  s.  18  of  that  Act. 
See  Ram  Nidhee  Mangkee  v.  Parhutty  Dassee,  I.  L. 
R.  5  Calc.  823.  Hurro  Sunderi  Dossee  v.  Gopee 
Sunderi  Dossee  .         .      10  C.  L.  R,  559 


97. 


Accretion — Notice 


io  pay  higher  rent  or  give  up  possession.  Where  a 
kabuliat  stipulated  that  on  the  accretion  to  a  certain 
howlaof  any  new  cultivable  chur,  a  fresh  measure- 
ment should  be  made  of  the  chur  and  how  la, 
and  that  excess  rent  should  be  paid  for  the  excess 
land  at  a  stipulated  rate  up  to  five  drones,  and  at 
pergunnah  rates  for  the  residue  :  in  default  thereof 
rent  to  be  realized  according  to  law,  or  service  made 
on  the  tenants  of  a  notice  **  requiring  them  to  take 
a  settlement  of  the  excess  land,  and  to  file  a  kabuliat 
and  fixing  the  time  at  fifteen  days,"  otherwise  the 
excess  land  to  be  settled  with  others,  the  kabuliat- 
dar  measured  the  howla  and  accreted  chur  without 
notice  to  the  tenants  and  in  their  absence,  then 
served  on  the  tenants  a  notica  thereof,  and  of  the 
increased  rent  demanded,  requiring  them  to  appear 
within  fifteen  days  and  file  a  kabuliat  for  the  said 
amount  of  land  and  rent,  or  that  he  would  take 
khas  possession.  In  a  suit,  amongst  other  things, 
for  assessment  of  rent  of  the  excess  land :  Held, 
(i)  that  s.  14  of  Bengal  Act  VIII  of  1869  did  not 
apply;  (ii)  that  the  kabuliatdar  was  entitled  to  a 
decree  fixing  the  extent  of  the  excess  land  and  as- 
sessing the  rent  payable  for  it ;  and  was  thereafter 
entitled  to  issue  a  fresh  notice  to  the  tenants  to 
come  to  a  settlement  in  respect  thereof  or  to  give  up 
possession.  Ram  Coomar  Ghose  v.  Kali  Krishna 
Tagore 

Ii.  R.  13  I.  A.  116  : 1.  L.  R.  14  Calc.  99 

VOL.  II. 


ENHANCEMENT  OF  RENT— conei. 

6.  DECREASE  IN  QUANTITY  OF  LAND. 

Decrease  in  quantity  of  cultur- 

able  land — Deduction  of  rent  in  suit  for 
enhancement.  In  a  suit  by  the  mother  of  the  then 
zamindar  of  a  talukh  for  enhancement  of  rent,  a  de- 
cree was  made  in  1821  in  terms  of  a  compromise, 
enhancing  the  rent  from  Rl,600  to  R2,000.  A  sub- 
sequent suit,  in  which  rent  was  claimed  at  R3,200, 
was  finally  decided  in  1862,  the  compromise-  being 
thereby  set  aside  and  the  liability  of  the  talukh  to 
enhancement  finally  established.  The  ameen's 
report,  which  fixed  the  rent  payable  at  R8,124,  was 
not,  however,  made  imtil  1 869.  In  a  suit  to  recover 
rent  at  R8,124  for  the  year  1871-72,  the  Subordinate 
Judge  gave  a  decree  for  R5,062-15-6,  a  re-measure- 
ment of  the  talukh  having  shown  a  decrease  in  the 
amount  of  culturable  land.  Held,  reversing  the 
decision  of  the  High  Court,  that  the  Subordinate 
Judge  was  right  in  making  such  a  decree.  Subat 
Soondari  Debya  v.  Prangobind  Moozoomdab 

5  C.  Ii.  R.  262 


7.  RESISTANCE  TO  ENHANCEMENT. 
1.  ^Purchaser  of   patni  talukh 


—Act  X  of  1859,  s.  14.  S.  14,  Act  X  of  1859, 
does  not  apply  to  the  case  of  a  purchaser  of  a  patni 
talukh  at  a  sale  under  Regulation  VIII  of  1819, 
unless  the  jumma  is  shovvn  to  be  a  mssue  incum- 
brance which  came  into  existence  subsequently  to 
the  creation  of  the  patni.  Hurromohtjn  Moc- 
ker jeb  V.  Brojokishore  Roy 

W.  R.  1884,  Act  X,  103 


2. 


Suit  to     contest     enhance- 


ment—^cJ  X  of  1859,  s.  14 — Question  of  rates. 
In  a  suit  by  a  tenant  under  s.  14,  Act  X  of  1859, 
to  contest  the  landlord's  right  of  enhancement,  the 
question'of  rates  may  be  decided  whether  at  the  in- 
stance of  the  tenant  or  landlord.  Gobachakd  v. 
GuDADHUR  Chattbrjeb         .         .    7  W.  R.  470 

3. Act  X    of    1859, 

5.  23 Pleading.   Where  a  raiyat  brings  a  suit  to  con  - 

test  the  right  to  enhancement  under  s.  13  of  Act 
X  of  1859,  it  is  not  necessary  to  plead  in  terms  that 
he  held  at  a  fixed  rate  from  before  the  decennial 
settlement.  At  the  same  time,  parties  should  use 
the  exact  terms  of  the  pleas  to  assist  which  the  pre- 
sumption laid  down  in  s.  4  of  Act  X  of  1869  had 
been  created.  Nomutoolah  v.  Govind  Chundhb 
DuTT  1  Ind.  Jur.  N.  S.  2  :  4  W.  R.,  Act  X,  25 

Khoda  Nhwaz  v.  Nubo  Kishobb  Raj 

5  W.  R.,  Act  X,  53 


4. 


^ Suit  for  reversal  of  notice 

of  enhancement — Failure  to  prove  holding  at 
fixed  rate.  In  a  suit  for  reversal  of  a  notice  of  en- 
hancement of  rent  the  plaintiff  endeavoured  to  show 
a  holding  at  a  fixed  rate  within  Act  X  of  1859, 
ss.  3  and  4.  Held,  that  upon  his  failing  to  prove 
such  a  holding  the  defendant  was  entitled  to  have 
the  suit  dismissed,  and  was  not  bound  to  show  his 

5z2 
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ENHANCEMENT  OF  'RENT—covtd. 
7.  RESISTANCE  TO  ENHANCEMENT— cowcZti. 

title  to  enhance.  Gungapeesaud  Singh  v. 
Ramloll   Singh 

Marsh.  185  :  W.  R.  F.  B.  59 
1  Ind.  Jur.  O.  S.  118  :  1  Hay  452 

PUDDOLOCHUN  BhADOOEI  V.     ChUNDER  NaTH 

Roy 

1  Ind.  Jur.  N.  S.  171 :  5  W.  B.,  Act  X,  51 

5.  Suit  to  resist  notice  of  en- 
hancement. All  the  pleas  under  which  a  raiyat 
can  resist  a  notice  of  enhancement  ought  to  be 
considered  in  the  suit  he  brings  to  resist  the  notice. 

PUDDOLOCHUN  BhADOOEI  V.   ChUNDER  NaTH  ROY 

1  Ind.  Jur.  N.  S.  171 :  5  W.  R.,  Act  X,  51 

6.  Suit     to    contest    enhance- 

ment — Act  X  of  1859,  s.  14.  Where  a  raiyat  on 
whom  notice  of  enhancement  has  been  served  sues 
under  s.  14,  Act  X  of  1859,  and  fails  to  show 
that  any  excessive  rate  is  demanded  from  him,  or 
that  he  is  not  liable  to  pay  the  rent  demanded,  his 
suit  ought  to  be  dismissed.  The  Court  ought  not 
to  go  on  to  try  defendant's  case  as  if  he  were  suing 
for  enhancement.  Gunga  Nabain  Chowdhry 
V.  KoFA  Pali        .         .  11  W.  R.  377 

8.  RIGHT    TO    DECREE  AT  OLD  RATE  ON 
REFUSAL    OF    ENHANCEMENT. 

1. Refusal     of    enhancement 

— Arrears  of  rent  at  admitted  rate.  Where,  in  a 
suit  for  arrears  of  rent  at  an  enhanced  rate,  the  rent 
was  due  under  a  kabuliat  on  the  terms  of  which  it 
was  held  that  the  rent  was  not  liable  to  enhance- 
ment and  the  enhancement  was  consequently  re- 
fused : — Held,  that  a  decree  should  not  be  given  for 
arrears  of  rent  at  the  rate  agreed  in   the   kabuliat. 

SOOBASOONDEBY  DaBEE  V.   GOLAM  A«.LY 

15  B.  L.  R.  125  note  :  19  W.  R.  142 

Affirming  the  decision  of  the  High  Court  in  Golam 
Ally  v.  Gopal  Lall  Thakoob       .       9  W.  R.  65 

Hubronath  Roy  v.   Gobind   Chdndeb  Dutt 

e  W,  R.,  Act  X,  2 

Saroda  Mohtjn  Roy  Chowdhry  v.  Shibopoo- 
bbk  Dossee        .         .         .         .24  "W.  R.  35 

Kasheb  Pebshad  Sen  Nazib  v.  Janu    Pebshad 

2  C.  L.  R.  265 


2. 


Failure     to   es- 


tablish grounds — Admitted  rate.  In  a  suit  for  rent 
at  an  enhanced  rate,  where  the  plaintiff  is  unable  to 
establish  the  grounds  upon  which  he  claims  en- 
hancement, he  may  have  a  decree  for  rent  accord- 
ing to  the  jumma  for  which  the  defendants  admit 
liability.  Bhubo  Soondebeb  Chowdrain  v. 
Kashbenath  Acharjea        .  22  W.  R.  351 

Akashbutty  Kooer  v.  Hbbra  Ram  Mundur 

24  W.  R.  82 


3. 


Failure 


to 


prove    notice — Decree    ai    old     rate    of    rent— Suit 
for   arrears   of  rent.     The   plaintiff   sued   for  the 


ENHANCEMENT  OF  RENT— concW. 

8.  RIGHT  TO  DECREE  AT     OLD   RATE  ON 
REFUSAL  OF  ENHANCEMENT— concZi. 

arrears  of  rent  of  the  years  1284,  1285,  and  also  for 
arrears  of  rent  of  the  year  1286,  the  latter  at  an  en- 
hanced rate.  The  notice  of  enhancement  was  not 
proved,  and  the  defendant  insisted  that  the  suit 
should  be  dismissed.  Held,  that,  though  the  notice 
of  enhancement  had  not  been  proved,  the  plaintiffs 
were  not  thereby  precluded  from  the  arrears  of 
rent  at  the  old  rate.  Mahomed  Bohimoodeen  v. 
Badha  Mohun  Mundvl,  6  W.  B.,  Act  X,  96  : 
Soorasoondery  Dabee  v.  Oolam  Ally,  15  B.  L.  B. 
125  note  ;  Brojonath  Tewaree  v.  Grant,  22  W.  J?- 
13  ;  Bhagwan  Dutt  Jha  v.  Sheo  Mungul  Singh,  22 
W.  B.  256  ;  and  Bhubo  Soonduree  Chowhdrain  v. 
Kasheenath  Acherjee,  22  W.  B.  351,  referred  to. 
Ghunshyam  Singh  v.  Tara  Prosad  Coondoo 

I.  L.  R.  8  Calc.  465 
10  C.  L.  R.  447 

ENHANCEMENT  OF  SENTENCE. 

See  Cbiminal   Procedubb  Code  (Act  V 
op  1898),  s.  439. 

I.  L.  R.  32  Bom.  162 
ENQUIRY. 

See  iNQtriRY. 

See  CRi>nNAL  Procedure  Code,  s.  145. 
13  C.  W.  N.  42a 

by  purchaser. 

See  Hixdu  Law       .      13  C.  W.  N.  931 

ENTICING  AWAY  MARRIED  WOMAN. 

See  4DULTERY   .    I.  li.  R.  30  Calc.  910 

7  C.  W.  N.  143 

See  CoMPOUKDiNo  Offence. 

I.  Ii.  R.  1  Mad.  191 

See  Penal  Code,  s.  498. 

ENTRY    OF    NAMES      IN      VILLAGE 
PAPER. 

See  Hindu  Law — Partition. 

I.   L.  R.  31  All.  412 

EPIDEMIC     DISEASES     ACT    (III    OF 
1897). 

See  Sanction  fob  Prosecution — Wherb 

SANCTION  IS  necessary,  OB  OTHEBWISB. 

I.  L.  R.  24  Mad.  70 

8.  4 — DemoHtim  of  jyroperty — Non- 
pay  metit  of  compensation — S,  4,  "  dojie  or  intended 
to  be  don^,"  meaning  of — Personal  liability  of 
Magistrate  for  omitting  to  pay  compensation — 
Magistrate^ s  assessment  of  value  of  demolished  pre- 
mises, if  final — Plague  Begulation  A  {Calcutta 
Gazette,  17th  October  1900).  The  words  "  done  or 
intended  to  be  done  "  in  s.  4  of  the  Epidemic  Dis- 
eases Act  (III  of  1897)  do  not  include  omissions. 
Jolliffe  V.  Wallasey  Local  Board,  9  C.  P.  162,  ex- 
plained and  distinguished.  A  Magistrate,  who 
omits  to  pay  adequate  compensation  in  res]>ect 
of  property  demolished  under  the  Act,  is  personally 
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EPIDEMIC    DISEASES     ACT     (III     OF 
1897)— concld. 

s.  4 — concld. 


liable  and  an  action  will  lie  against  him  in  respect 
ihereof,  even  though  he  may  have  acted  in  his  ad- 
ministrative capacity  as  Chairman  of  the  Calcutta 
Corporation  under  clause  2  of  Plague  Regulation 
A  (2),  Calcutta  Gazette,  1900,  part  1,  page  1144. 
The  Magistrate's  decision  as  to  the  amount  of  the 
compensation  to  be  accorded  is  not  final  and 
can  be  reviewed  by  the  Courts.  Ram  Lai,  v.  R. 
T.  Greer  (1904)        .  I.  L.  R.  31  Calc.  829 

S.C.  8  C.  W.  N.  681 

EPILEPSY. 

death  from — 


See  Medical  Jurisprudence. 

13  C.  W.  N.  622 

EQUITABLE  ASSIGNMENT. 

See  Claim  to  Attached  Property. 

I.  L.  R.  21  Bom.  287 
See  Deposit  op  Title-deeds. 
See  Equitable  Mortgage. 


1. 


Assignment     of  mortgage- 


bond.  A  pledged  certain  lands  to  B  in  1865,  and 
-on  the  24th  of  July  1868  granted  a  mokurrari  lease 
of  the  same  lands  to  C.  On  the  5th  of  June  1868, 
shortly  before  the  granting  of  the  mokurrari  lease, 
A  executed  a  single  mortgage  of  8  annas  of  the 
same  lands  to  D.  It  was  proved  that  the  considera- 
tion-money given  by  C  for  the  lease  had  been  ex- 
pended in  paying  off  5's  mortgage,  and  that  the 
bond  had  been  made  over  to  C,  though  not  formally 
assigned  to  him.  Held,  that,  under  these  circum- 
stances, C  was  entitled  to  stand  in  the  place  of  the 
first  mortgagee  ;  and  that  he  was  to  be  considered 
as  having  taken  a  regular  assignment  of  the  bond. 
DuLi  Chand  v.  Monohur  Lall  Upadhya 

2  C.  L.  R.  18 


2. 


Assignment  of  decree — Claim 


9J  attaching  creditor — Assignee's  incomplete  equit- 
able title.  A  brought  a  suit  against  B,  which  was 
dismissed  with  costs.  A  subsequently  brought  a 
suit  against  C,  in  which  he  obtained  an  ex  parte  de- 
cree find  assigned  his  interest  under  the  decree  to 
DandJ^J.  Z)  and  5^  neglected  to  have  their  names 
substituted  for  that  of  A  on  the  record.  C  applied 
for  and  obtained  an  order  setting  aside  the  ex  parte 
decree,  and  allowing  him  to  come  in  and  defend  the 
suit  on  deposit  in  Court  of  the  sum  sued  for.  "  At 
the  re-hearing  the  suit  was  again  determined  in 
favour  of  -4.  B  thereupon,  in  execution  of  his 
decree  for  costs,  attached  the  moneys  in  the  hands 
of  the  Court  in  the  suit  of  A  against  C.  D  and  E  ob- 
tained an  ad  interim  injunction  restraining  B  from 
meddling  with  the  money,  and  put  in  their  claim 
under  the  assignment.  HeM^  that  the  incomplete 
.  equitable  title  of  D  and  E  could  not  prevail  against 
the  right  of  B,  the  attaching  creditor."  Grish 
'^Chunder  Sein  v.  Gudadhur  Ghose 

I.  L.  R.  5  Calc.  869  ;  6  C.  L.  R.  498 


EQUITABLE  ASSIGNMENT— confi. 

3.  Assignment   by    power-of- 

attorney  to  solicitor  to  receive  moneys — At- 
tachment of  fund  in  Court.  Liability  to  refund 
money  paid  out  of  Court.  S,  a  creditor  of  the  estate 
of  a  deceased  person  which  was  being  administered 
by  the  Court,  gave  a  power- of -attorney  to  his  soli- 
citors to  receive  all  moneys  coming  to  him  under 
the  decree,  and  by  a  letter  authorized  them,  after 
satisfying  their  own  claims  out  of  the  money  to  be 
received,  to  pay  the  balance  to  the  plaintiff.  -^  The 
solicitors,  in  the  presence  of  the  plaintiff,  agreed  to 
draw  the  money  and  pay  the  plaintiff.  The  fund 
in  Court  to  the  credit  of  ^S',  having  been  ascertain- 
ed, was  afterwards  attached  by  the  defendants, 
judgment-creditors  of  aS^,  and  paid  out  of  Court  to 
the  defendants.  Held,  that  S  had  made  a  valid 
equitable  assignment  to  the  plaintiff,  and  that  the 
defendants  were  bound  to  refund  to  the  plaintiff 
the  moneys  paid  out  of  Court  to  them.  Shaib 
Mull  v.  Singaravelu  Mudali 

I.  L.  R.  6  Mad.  294 


4. 


Assignment    by    power-of- 


attorney — Firm — Partnership — Contract  mude  by 
one  member  of  firm  binding  on  firm.  The  firm  of 
S  cfc  Co.,  the  partners  of  which  were  W  S  and  F 
E,  took  a  contract  from  Government  on  12th  Nov- 
ember 1877  to  construct  a  barrel-house  at  the  Gun- 
powder Manufactory  at  Earkee,  and  on  the  28th 
November  1877  the  plaintiff  agreed  to  advance 
moneys  "  up  to  R15,000  "  for  the  purpose  of  enab- 
ling the  firm  to  carry  out  the  contract.  Under  the 
agreement,  the  plaintiff  was  to  receive  all  sums  to 
become  due  from  the  Government  on  the  contrac- 
tors' bills  and  to  pay  the  balance  to  the  firm  after 
repaying  himself  all  advances  with  interest.  On 
the  same  day  the  firm  executed  a  power-of-at- 
torney  to  the  plaintiff,  authoriziag  him  to  receive 
from  the  Government  Engineer  all  such  sums  to 
become  due  to  the  firm  under  the  contract,  which 
power-of-attorney  was  deposited  by  plaintiff  in 
the  office  of  the  Executive  Engineer  at  Poona. 
In  March  or  April  1878  W  S  left  for  England,  up 
to  which  time  1134,900  had  been  advanced  by  the 
plaintiff  and  a  balance  of  R  14,942-5- 10  still  re- 
mained due  to  him  after  giving  credit  for  the  sums 
received  on  the  bills  passed  by  the  Executive 
Engineer.  On  24th  July  1878  the  plaintiff  entered 
into  a  fresh  agreement  with  F  E,  similar  to  the 
former  one,  to  make  further  advances  to  the  firm  up 
to  R  16,000  in  addition  to  R15,000  on  the  same  terms 
as  those  mentioned  ia  the  previous  agreement,  and 
by  means  of  these  advances  the  contract  was  com- 
pleted at  the  end  of  1879.  In  1878  the  defendant 
obtained  a  decree  against  W  S,  and  attached  the 
right,  title,  and  interest  oi  W  S  in  &  sum  of  R5,034- 
11-9  in  the  hands  of  the  Executive  Engineer^ 
which  was  then  due  to  the  firm  on  the  contract. 
The  plaintiff,  who  alleged  that  R13,700-1-11  were 
due  to  him  from  the  firm,  applied  to  have  the  at- 
tachment removed,  which  application  was  refused 
on  30th  September  1879,  and  the  sum  attached  was 
paid  to  the  defendant.  The  plaintiff  sued  the  de- 
fendant to  recover  from  him   R5,034-ll-9.    Held, 
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that  the  first  agreement  of  28th  November  1877, 
coupled  with  the  execution  of  the  power-of- attorney 
to  him  of  the  same  date,  amounted  to  an  assign- 
ment to  the  plaintiff  of  the  sums  to  become  due  to 
S  &  Co.  on  the  bills  passed  by  the  Executive  En- 
gineer.    Held,  also,  that  the  second  agreement,  al- 
though made  by  one  member  only  of  the  firm  of 
8  dc  Co.,  with  the  plaintiff  was  under  the  circum- 
stances both  necessary  to  the  carrying  out  of  the 
partnership  business  and  in  accordance    with  the 
ordinary  practice  of  such   partnerships  as  that  of 
8  d}  Co.,  and  was  therefore    binding  on  the  firm, 
and  that  the  two     agreements,   accompanied   by 
the  power- of- attorney,  operated  as  an   assignment 
of  all  the  moneys  to  become  due  on    the  contrac- 
tors' bills  as  a  security  for  the  plaintiff's  advances 
with  interest,  and  that  the  plaintiff  was  therefore 
entitled  to  recover  the  sum  claimed  from  the  de- 
fendant.    Jagabhai     Iallubhai     v.      Rtjstamji 
Nasakwanji        .         .  I.  Ij.  B.  9  Bom.  311 

EQUITABLE  DEFENCE. 

See  Compromise — Construction,  Enforc- 
ing, Effect,  and  Setting,  aside,  of 
Compromise  .    I.  L.  R.  18  Bom.  721 

EQUITABLE  ESTATES. 

• Lease — Assignment  of  lease — Mort- 
gage of  lease — Liability  of  the  mortgagee  to  the  land- 
lord— Possession  of  the  mortgagee.  Held,  that  in 
India  there  is  no  distinction  between  legal  and  equit- 
able estates,  although  in  ordinary  parlance  the 
distinction  is  often  referred  to.  Hence,  when  a 
lessee  mortgages  his  interest  in  the  land,  the  mort- 
gagee becomes  liable  for  the  rent  to  the  lessor  only, 
if  he  (the  mortgagee)  enters  into  possession  of  the 
land  or  does  any  act  equivalent  to  entry  into  pos- 
session. Vithal  Narayan  v.  Shriram  Savant 
(1905)        .         .         .        I.  L.  B.  29  Bom.  391 

EQUITABLE  LIEN. 

See  Insolvency — Voluntary  Convey- 
ances AND  other  Assignments  by 
Debtor        .    I.  L.  B.  23  Cale.  692 

EQUITABLE  MORTGAGE. 

See  Benamidar  .  I.  L.  B.  35  Calc.  551 

See  Bill  of  Exchange. 

I.  L.  B.  3  Calc.  174 

See  Civil  Procedure  Code,  1882. 

8  C.  W.  N.  174 

See  Deposit  of  Title-deed. 

See  Insolvency — Voluntary  Convey- 
ances   AND    OTHER    ASSIGNMENTS     BY 

Debtor  .     I.  L.  B.  4  Bom.  333 

'  L  L.  B.  19  All.  76 

L.  B.  23  I.  A.  106 

See  Mortgage — Form  of  Mortgage. 

3  N.  W.  54 

10  C.  W.  N.  276 

I.  L.  B.  33  Calc.  410 


EQUITABLE  MOBTGAGE- confi. 

1. Evidence  of  assignment.    To 

entitle  a  person  to  claim  as  equitable  mortgagee, 
it  is  not  sufficient  to  show  that  he  paid  off  the 
original  mortgage,  but  also  that  it  was  his  own 
money  that  was  paid,  and  that  he  Avas  to  stand  in 
the  position  of  the  original  mortgagee.  Pandoor- 
UNG  Buhal  Pundit  v.  Balkrishen  Hurbajee 
Mahajun  .  5  W.  B.  p.  C.  124  :  2  Moo.  I.  A.  60 

Agreement  creating  charge 


2. 


on  proceeds  of  an  intended  appeal — Property 
svbstituted  hy  agreement  between  decree-holder  and 
third  parties  for  such  proceeds — Right  to  follow 
such  proceeds  in  hands  of  such  third  parties — Notice. 
A  judgment-debtor  paid  into  Court  the  sum  due 
under  a  decree  passed  against  him  on  appeal.  The 
expenses  of  the  appeal  had  been  advanced  by  the 
present  plaintiff  under  an  agreement  signed  by  the 
appellants,  which  provided  as  follows : — "  You 
should  first  take  out  of  the  amount  which  may  be 
collected  from  the  defendants  the  whole  of  the 
amount  incurred  on  account  of  the  said  costs." 
Persons  holding  a  decree  against  the  successful  ap- 
pellants sought  to  enforce  it  against  the  money  in- 
Court,  having  notice  of  the  above  agreement. 
Their  application  was  first  resisted  by  the  success- 
ful appellants  on  the  ground  that  the  money  waa 
charity  property,  but  subsequently  it  was  consented 
to,  and  the  money  was  paid  out  to  them  on  their 
substituting  certain  other  property  fOr  the  piu*- 
poses  of  the  charity.  The  present  plaintiff,  having 
obtained  a  decree  on  the  above  agreement,  now 
sought  to  execute  it  against  the  money  A\hich  had 
been  so  paid  out.  Held,  that  the  ab^ve  agreement 
constituted«a  valid  charge  on  the  funds  realized 
under  the  appellate  decree,  which  charge  was  bind- 
ing on  the  payees  of  the  money,  and  tlie  plaintiff 
was  not  bound  to  proceed  against  the  property 
substituted  by  them  for  the  purposes  of  the  charity. 
Palaniappa  v.  Lakshmanan 

I.  L.  B.  16  Mad.  429 


3. 


Equitable  charge    on    pro. 


perty  purchased — A  charge  created  in  favour  of 
the  lender  of  the  purchase-money.  By  the  acts  of 
the  parties  and  their  relations  to  one  another, 
money  borrowed  by  an  agent  for  a  principal  for 
the  purchase  of  property  was  rendered  a  charge 
upon  the  later  in  the  principal's  hands,  he  being 
the  real  purchaser.  The  lender  of  money,  which  he 
advanced  to  the  nominal  purchaser  of  property, 
who  was  the  agent  of  the  real  purchaser,  made  the 
advance  with  the  knowledge  that  it  was  for  the 
principal's  purposes,  the  latter  only  using  the 
agent's  name  in  the  purchase.  The  nominal  pur- 
chaser then  executed  a  deed  purporting  to  hypo- 
thecate the  property  as  security  for  the  loan.  The 
lender,  not  having  been  paid,  obtained  a  money 
decree  against  the  nominal  purchaser,  and,  bringing 
the  property  to  a  Court  sale,  bought  it  himself.  He 
could  not,  however,  obtain  entry  of  his  name  in 
the  Collectorate  books,  on  the  opposition  of  the 
real  purchaser,  and  a  suit  brought  by  him  for  a 
declaration  of  his  title  and  his  right  to  possession, 
against    the     nominal    purchaser    was    dismissed 
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EQUITABLE  MOBTGAGE— co»c7d. 

Afterwards  in  the  present  suit,  which  the  lender 
brought  against  both  the  real  and  the  nominal 
purchasers  :  Held  that,  although  in  regard  to 
the  previous  judgment  it  might  be  difficult  to 
decide  that  the  deed  itself  constituted  a  valid  hy- 
pothecation, the  facts  of  the  case  were  sufficient 
to  show  that  the  lender  of  the  money  was  entitled 
to  a  declaration  that  the  advance  of  money  for  the 
purchase  formed  an  equitable  charge  upon  the  pro- 
perty against  the  real  purchaser.  Bhagwati 
Prasad  v.  Radha  Kishen  Sewak  Pandb 

I.  Ii.  R.  15  All.  304 

EQUITABLE  RELIEF. 

See  Forfeiture  .   I.  L.  R.  81  Bom.  15 

Delay  and  Acquiescence 


when  bar  to  equitable  relief — Limitation  Act,  1877, 
Sch.  II,  Art.  91.  Delay  and  acquiescence  will  not 
bar  the  defendant's  right  to  equitable  relief  unless 
he  knew  that  he  had  the  right  of  being  a  free  agent 
at  the  time,  he  deliberately  determined  not  to  in- 
quire what  his  rights  were  or  to  act  upon  them. 
Where  beyond  signing  the  deed  the  defendant  does 
not  do  anything  to  show  that  he  considered  the  deed 
effectual,  he  will  not  be  barred  by  mere  lapse  of 
time  from  setting  up  the  invalidity  of  the  deed. 
Art.  91  of  Sch.  II  of  the  Limitation  Act  applies 
only  to  suits  by  plaintiffs  to  have  instruments 
avoided.  A  defendant  may,  by  way  of  equitable 
defence,  set  up  the  invalidity  of  a  deed,  although 
his  right  to  have  it  avoided  by  a  suit  has  become 
time- barred.  Jugaldas  v.  Ambashankar,  I.  L.  E. 
12  Bom.  501^  distinguished.  Ranganath  Sakharam 
V.  Govind  Narasino,  I.  L.  R.  20  Bom.  639,  referred 
to  and  followed.  Lakshmi  Doss  v.  Roop  Laul 
(1906)  .         .         .     I.  L.  R.  30  Mad.  169 


EQUITY. 

See  Account 

See  Administration 

of  purchaser. 


See  Hindu  Law 


13  C.  W.  W.  696 
.  9  C.  W.  N.  167 

13  C.   W.  N.  815 


Loan     borrowed     by  a 

person  in  urgent  need  of  money — Promise  to  pay  a 
time-barred  debt —  Unfair  and  unconscionable  bargain 
— Fraud — Undue  influence — Coercion — Contract  Act 
{IX  of  1872),  s.  16.  A  Court  of  Equity  will  not  set 
aside  a  contract,  merely  because  it  flows  from  moral, 
not  legal,  obligations,  unless  it  was  proved  that 
the  defendart  was  forced,  tricked  or  misled  into  it  by 
the  plaintiff  by  means  of  fraud,  using  that  word 
not  merely  in  the  restricted  sense  of  actual  deceit, 
but  in  the  larger  sense  cf  an  luiconscientious  use 
of  power  arising  out  of  certain  circumstances  and 
conditions,  and  showing  that  the  defendant,  having 
been  victimised  by  the  plaintiff's  mifair  and  im- 
proper conduct,  was  unable  to  understand  what  he 
was  doing.     Ganesh  v.  Vishnu  (1907) 

I.  L.  B.  32  Bom.  37 


EQUITY  OF  REDEMPTION. 

See  Attachment — Subjects  of  Attach- 
ment— Equity    of    Redemption. 

I.  L.  R.  21  Bom.  226 

See  Civil  Procedure  Code,  1882,  ss.  278, 
282,  287      .        I.  L.  R.  33  Bom.  311 

See  Mortgage     .      I.  L.  R.  28  All.  712 

9  C.  W.  N.  20 

See  Mortgage — Redemption. 

See  Sale         .         .         9  C.  W.  N.  225 

See  Sale    in    Execution    of    Decree — 
Mortgaged    Property. 

See  Transfer  of  Property  Act. 

I.  L.  R.  28  All.  279,  593 

See  Transfer  of  Property  Act  s.  99. 

I.  L.  R.  30  Gale.  463 

See     Vendor     and     Purchaser — Pur- 
chase OF  Mortgaged  Property. 


clog  on- 


See  Mortgage 


1.  L.  R.  31  All.  482 


1. 


—  purchaser  of  Tvorthless — 

See  Sale         .        I.  L.  R.  36  Gale.  323 

Attachm.ent  in  execution  of 


decree — AUachment — Money-decree.  Semble:  An 
equity  of  redemption  cannot  be  taken  un  £xecution 
of  a  decree  for  a  money-debt  under  the  attachment 
clauses  of  Act  VIII  of  1859.  Brajanath  Kundu 
Chowdhry  v.  Gobind  Mani  Dasi 

4  B.  L.  R.  O.  C.  83 

2. Sale  of  equity  of 

redemption  and  purchase  by  mortgagee.  Under  Act 
VIII  of  1 859,  an  equity  of  redemption  can  be  sold 
in  execution  of  a  decree.  Saraswati  Debi  v. 
Nabadwip  Chandra  Gossain  .     5  B.  L.  R.  380 


3. 


Position  of    pur- 


chaser— Trustee.  A  mortgagee  cannot,  properly  in 
execution  of  a  simple  decree  for  money  the  repay- 
ment of  which  secured  by  mortgage,  attach  and 
sell  the  mortgagor's  equity  of  redemption  in  the 
property  mortgaged  ;  but  if  he  do  so  and  purchase 
it  himself,  he  becomes  a  trustee  for  the  mortgagor, 
against  whom  he  cannot  acquire  an  irredeemable 
title.     Kamini  Bebi  v.  Ramlochun  Sircar 

5  B.  L.  R.  450 

4. Sale  in  execution  of  decree 

—  Position  and  powers  of  purchaser.  A  mortgagee, 
having  obtained  judgment  on  the  covenant  in  a 
mortgage  deed,  cannot,  by  becoming  the  purchaser 
at  a  sale  of  the  mortgaged  property  in  execution 
of  his  decree,  deprive  the  mortgagor  of  his  right  of 
redemption.  An  injunction  was  granted  to 
restrain  the  sale.  Ram  Lochun  Sirkar  v.  Kamtni 
Debi        .         .         .         .  5  B.  L.  R.  460  note 

See  s.c.  on  appeal  where  the  decision,  however, 
seems  to  have  been  confined  to  the  special  circum- 
stances of  the  case  .  10  B.  L.  R.  60  note 
ERRONEOUS  DEGISION. 

See  Error  in  Law  I.  L.  R.  30  Mad.  461 
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EBBOR. 


See  Partnership, 


ACCOUNT  OF. 

11  C.  W.  N.  776 

See      Sale   in  Execution   of  Decree — 
Eerors  in  Description  of  Property 

SOLD. 

affecting  merits  of  case. 

See  Appellate  Court — Errors  affect- 
ing OR  NOT  Merits  of  Case. 

See  Appellate  Court — Rejection  or 
Admission  of  Evidence  admitted 
or  rejected  by  Court  below. 

See  Witness — Civil  Cases. 

I.  L.  B.  28  Calc.  37 
in  la"w. 

/See  Appeal — Arbitration. 

I.  li.  B.  29  Calc.  167 

See  Res  judicata.  I.  L.  B.  30  Mad.  461 

See  Special  or  Second  Appeal — Other 
Errors  of  Law  and  Procedure. 

See     Special     or     Second      Appeal — 
Grounds  of  Appeal. 

of  law. 

See  Second  Appeal  .  11  O.  "W.  N.  1028 

setting  aside  conviction  for. 


1. 


See  Accomplice. 

B.  L.  B.  Sup.  Vol.  459  :  5  W.  R  Cr.  80 

3  B.  L.  B.  F.  B.  2  note 

5  W.  B.  Cr.  59 

I.  li.  B.  14  Bom.  115 

See  Revision — Criminal    Cases. 

Accused — Offence 


triable  as  a  warrant  case — Conviction  of  offence  triable 
as  a  summons  cast — Ahae^nce  of  charge — Convicti<m, 
legality  of — Material  error — Criminal  Procedure  Code 
{Act  V  of  1898),  «<?.  232,  242  and  254--Penal  Code 
{Act  XLV  of  1860),  83.  143  and  279.  When  a  case 
is  being  tried  as  a  warrant  case,  and  a  charge  is 
drawn  up  of  an  offence  which  is  triable  as  a  warrant 
case,  and  it  is  intended  to  proceed  against  the  ac- 
cused also  for  an  offence  which  is  triable  only 
as  a  summons  case,  that  offence  should  form  part 
of  the  charge.  Where  an  accused  person  was  sum- 
moned for  offences  imder  ss.  14.3  and  379  of  the 
Penal  Code,  and  the  trying  Magistrate  drew  up  a 
charge  only  for  the  offence  imder  s.  379,  but  con- 
victed the  accused  only  for  the  offence  under  s.  143 
of  the  Code  :  Hdd^  that  the  offence  under  s.  143 
should  have  formed  part  of  the  charge,  and  that 
the  aooused  was  misled  in  his  defence  by  the 
absence  of  such  a  charge.  Hossein  Sardab  v. 
Kalu  Sardar  (1902) 

I.  Ii.  B.  29  Calc.  481 ;  s.c.  6  C.  W.  N.  599 

2. in  law — Erroneous  decision — Sub- 
sequent suit — Res  judicata.  An  erroneous  decision  on 
a  question  of  law  in  a  previous  suit  is  no  bar,  in  a 
subsequent  suit  between  the  same  parties,  to  the 
Court  deciding  the  same  question,  provided  the 
decision  in  the  latter  suit  does  not  in  any  way  ques- 


EBBOB— concW. 

tiou  the  correctness  of  the  former  decree  or  in  any 
way  affect  its  operation.  Gopu  Kolandavelii 
Chetty  V.  Sami  Royar,  I.  L.  R.  28  Mad.  517,  referred 
to.  Alimunissa  Chowdhurani  v.  Shama  Charan 
Roy,  I.  L.  R.  32  Calc.  749,  referred  to.  Koyyana 
Ghittamma  v.  Doosy  GavaratnrtM,  /.  L.  R.  29  Mad, 
225,  referred  to.  Mangalathammal  v.  Naray- 
ANswAMi  AiYAR  (1907)    .   I.  L.  B.  30  Mad.  461 

ESCAPE  FBOM  CUSTODY. 

See  Abrbst — Criminal  Arrest. 

See  Contempt  of  Court — Penal  Code, 
s.  17      .         .         .         .1  Bom.  38 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  parti.y 
IN  one  District — Escape  from  Cus- 
tody       ...        1  Bom.  139 

See  Penal  Code,  s.  174     7  Mad.  Ap.  44 

See  Penal  Code,  s.  186      .2  Bom.  134 
I.  Ii.  B.  22  Calc.  759 

See  Penal  Code,  ss.  223-226. 

See  Sentence — General  Cases. 

8  W.  B.  Cr.  85 

1. Criminal       offence — Police 

Amendment  Act,  Presidency  Towns  {XLV III  of 
1860),  s.  8 — Offence  at  Common  Law.  To  escape 
from  custody  under  civil  process  is  not  a  criminal 
offence  within  the  meaning  of  s.  8  of  the  Presidency 
Towns  Police  Amendment  Act  of  1860.  Quoere  : 
Whether  such  an  escape  without  force  is  a  mis- 
demeanour at  Common  Law.     Reo.  v.  Connon 

6  Bom.  Cr.  15 


2. 


Arrest  under  civil  process* 


escape  from — Criminal  liability  of  officer  suffer- 
ing escape— Penal  Code  (Act  XLV  of  1860),  s.  223. 
S.  223  of  the  Penal  Code  applies  only  to  cases 
where  the  person  who  is  allowed  to  escape  is  in 
custody  for  an  offence  or  has  been  committed  to 
custody,  and  not  to  cases  where  such  person  has 
merely  been  arrested  under  civil  process. 
Queen- Empress  v.  Tafaullah 

I.  L.  B.  12  Calc.  190 

3.  Custody  of  Sheriff— Relaxa- 
tion of  imprisonment — Custody  in  private  house. 
If  a  Sheriff,  upon  the  representation  of  a  debtor's 
ill-health,  takes  upon  himself  of  his  own  authority 
to  relax  the  debtor's  imprisonment,  by  letting  hira 
reside  out  of  jail,  it  is  an  escape  for  which  the  Sheriff 
is  liable  to  an  action  for  damages.  If  the  judg- 
ment-creditor voluntarily  discharges  the  debtor  out 
of  custody,  even  for  a  week  only,  he  cannot,  by 
any  agreement  which  he  might  have  made  with  the 
debtor,  afterwards  retake  him,  although  the  debtor 
may  have  agreed  that,  if  he  does  not  pay  the  money 
within  a  week,  he  shall  be  retaken.  A  debtor 
removed  from  prison  under  a  rule  of  Court,  whether 
with  or  without  the  consent  of  his  creditor,  and 
kept  in  charge  of  a  Sheriff's  officer  in  a  private 
house,  is  still  in  the  custody  of  the  Sheriff.  The 
Sheriff  may,  \vithout  a  rule  of  Court,  refuse  to  allow 
the  debtor  to  reside  out  of  prison,  though  the  credi- 
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tor  may  have  consented  to  it.  When  the  Sheriff 
and  all  parties  consent  to  the  debtor  being  kept 
in  custody  in  a  private  house,  the  Sheriff  is  liable 
to  an  action  for  escape  on  proof  of  want  of  proper 
care  and  surveillance ;  but  it  would  be  a  matter  of 
fact  for  a  jury  to  consider  whether  the  creditor, 
being  in  some  measure  instrumental  to  the  escape, 
ought  to  recover  against  the  Sheriff.  Haines  v. 
East  India  Company  ^    ^ 

4  W.  R.  P.  C.  99  :  6  Moo,  I.  A.  467 

4.  Arrest     under    process    of 

Hevenue  Court — Civil  Procedure  Code,  1877,  s. 
S51 — "  Revenue  Courts — A  Revenue  Court  is  a 
"  Court  of  Civil  Judicature  "  within  the  meaning 
of  s.  651  of  the  Code  of  Civil  Procedure.  A  person, 
therefore,  who  escapes  from  custody  under  the 
process  of  a  Revenue  Court  is  punishable  under 
that  section.     Empress  v.  Harakhnath  Singh 

I.  L.  R.  4  All.  27 


5. 


Arrest  in  absence   of  "war- 


rant— Civil  Procedure  Code,  1877,  s.  651 — Arrest  in 
execution  of  decree — Possession  of  warrant  of  arrest. 
The  apprehension  of  a  judgment-debtor  in  execution 
of  a  decree  without  the  officer  making  the  appre- 
hension having  the  warrant  of  the  Court  executing 
the  decree  in  his  possession  at  the  time  of  making  the 
apprehension  is  illegal ;  and  therefore  in  such  a  case 
the  judgment-debtor  does  not  render  himself  liable 
to  punishment  under  s.  651  of  the  Civil  Procedure 
Code,  if  he  escapes  from  the  custody  of  the  officer 
making  the  apprehension.  Empress  v.  Amar 
Nath        .         .         .  I.  li,  R.  5  All.  318 

6.  Discharge  by 

Judge — Liability  of  Sheriff.  Where  a  prisoner  is 
arrested  under  a  warrant  of  the  High  Court  at  Cal- 
cutta directed  to  the  Sheriff,  authorizing  his  arrest 
for  the  piu-pose  of  being  brought  before  the  Court 
and  committed  to  prison,  and  the  commitment  is 

■ordered,  but  no  warrant  of  commitment  is  drawn 
up,  and  the  Sheriff  delivers  the  prisoners  to  the 
jailor,  with  no  other  document  than  his  own  order 
to  his  bailiff  to  arrest  the  prisoner  and  the  latter, 
in  consequence,  is  discharged  from  custody  by  a 
nJudge  on  application  on  a  writ  of  habeas  corpus  : — 
Heldf  that  the  Sheriff  is  not  liable  for  an  escape. 
IVIahomed  Conjee  v.   Dundas 

1  Ind.  Jur.  3Sr.  S.  228 

7.  Custody  for    offences     not 

punishable  under  Penal  Code — Criminal  of- 
fence. Escapes  from  custody  by  parties  detained 
.for  offences  not  punishable  under  the  Penal  Code, 
are  punishable  under  the  Penal  Code.  Anony- 
mous       ....  3  Mad.  Ap.  11 

8.  Custody  from    inability  to 

give  security.  A  person  in  custody  from  his  in- 
ability to  give  security  is  not  in  custody  for  an 
offence  with  which  he  has  been  charged  or  of  which 
he  has  been  convicted.  He  cannot,  therefore,  be 
convicted  of  escaping  from  such  custody  under  s. 
224  of  the  Penal  Code.     Anonymous 

3  Mad.  Ap.  23 

9.  Custody  of  village  ofacers— 

l-enal  Code,  s.  224.     Escape  from  the  custody  of  a 
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village  watchman  by  a  person  wanted  by  the  police 
on  a  charge  of  theft  and  arrested  on  suspicion  by 
the  village  watchman,  is  no  offence  under  s.  244  of 
the  Penal  Code.  Queen  v.  M.  Sinnadu  Padiyachif 
Wier  66,  followed.     Queen  v.  Bojjigan 

I.  L.  R.  5  Mad.  22 


10. 


Penal  Code  {Ad 


XLV  of  1860),  s.  224 — Escape  from  custody  of 
village  officers — Madras  Regulation  XI  of  1816,  8. 
5.  On  a  charge  under  the  Penal  Code,  s.  224,  it 
appeared  that  the  accused  had  been  apprehended 
on  a  hue  and  cry  being  raised  as  he  was  running 
away  after  committing  robbery,  and  that  he  was 
handed  over  to  the  Village  Magistrate,  and  was  by 
him  placed  in  the  charge  of  tally aries  for  detention 
till  the  next  morning  when  he  was  to  be  taken  to  the 
police  station,  and  that  he  escaped  from  the  custody 
of  the  taliyaries.  Held,  distinguishing  Queen  v. 
Bojjigan,  I.  L.  R.  5  Mad.  22,  that  the  accused 
was  rightly  convicted  of  the  offence  charged. 
Queen-Empress  v.  Fakira 

I.  Ii.  R.  17  Mad.  103 


11. 


Custody  while  giving  secu- 


rity for  good  behaviour — Penal  Code,  s.  224. 
The  defendant,  being  detained  in  custody  for  the 
purpose  of  giving  security  for  good  behaviour, 
escaped  from  that  custody.  Held,  that  he  had  not 
committed  ah  offence  under  s.  224  of  the  Penal 
Code.     Anonymous       .         .         7  Mad.  Ap.  41 


12. 


Penal    Code,  s. 


224 — Criminal  Procedure  Code,  s.  59 — Legal  custody. 
The  accused  was  arrested  in  the  act  of  stealing  and 
was  handed  over  to  the  Village  Magistrate,  who  for- 
warded him  in  custody  of  the  village  servants  to  a 
police  station.  The  accused  escaped  on  the  way. 
He  was  convicted  under  s.  224  of  the  Penal  Code. 
On  appeal,  the  conviction  was  reversed  on  the 
ground  that  the  custody  was  not  legal.  Held,  that 
the  conviction  was  right.  S.  59  of  the  Code  of 
Criminal  Procedure,  which  requires  a  private 
person  who  arrests  a  thief  in  the  act  to  take  the 
thief  to  the  nearest  police  station,  is  sufficiently 
complied  with  by  sending  the  offender  in  custody 
of  a  servant.     Queen-Empress  v.  Potadu 

I.  Ii.  R.  11  Mad.  480 


13. 


-Arrest     of  person  required 


to  give  security  for  good  behaviour — Escape 
from  such  arrest — Conviction  for  such  escape  illegal 
—Act  XLV  of  1860,  s.  40— Criminal  Procedure 
Code,  ss.  55,  110,  117,  118.  An  order  was  issued  to 
a  poUce  officer  directing  him  to  arrest  K  xmder  s.  55 
of  the  Criminal  Procedure  Code  as  a  person  of  bad 
livelihood.  K,  with  the  assistance  of  three  others, 
resisted  apprehension,  and  escaped.  Held,  that 
K  was  not  charged  with  an  "  offence  "  within  the 
meaning  of  that  term  as  defined  in  a.  40  of  the  Penal 
Code,  and  that  consequently  no  offence  made  pimish- 
able  by  s.  224  or  s.  225  of  the  Penal  Code  had 
been  committed  in  connection  with  bis  evasion  of 
arrest.  Empress  v.  Shasti  Churn  Napit,  I.  L.  R. 
8  Calc.  331,  followed.  Queen-Empress  v.  Kan- 
DHAiA       .        .        .        .        I.L.B.7Aae7 
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14. 


Escape  while  being  taken 


before  Magistrate — Penal  Code,  ss.  224,  225 — 
Svibsequent  conviction  for  such  escape.  An  escape 
from  custody  when  being  taken  before  a  Magistrate 
for  the  purpose  of  being  bound  over  to  be  of  good 
behaviour  is  not  punishable  under  either  s.  224 
or  s.  225  of  the  Penal  Code.  Empress  v.  Shasti 
Chtjen  Napit 

I.  li.  R.  8  Calc.  331 :  10  C.  L.  R.  290 

15 


Escape  from  transportation 

—Penal  Code,  ss.  224,  226.  To  constitute  the 
offence  of  escaping  from  transportation  under  s. 
226  of  the  Penal  Code,  it  is  essential  that  the 
convicts  should  have  been  actually  sent  to  a  penal 
settlement  and  have  returned  before  his  temi  of 
transportation  had  expired  or  been  remitted. 
Where  a  jjrisoner  had  escaped  from  custody  whilst 
on  his  way  to  undergo  sentence  of  transportation  : — 
Held,  that  he  had  committed  an  offence  punishable 
under  s.  224,  and  not  under  s.  226,  of  the  Penal 
Code.     Queen   v.    Ramasamy        .    4  Mad.  152 


16. 


-Apprehension  without  war- 


rant— Penal  Code,  s.  224.  Where  a  person  appre- 
hended on  a  charge  of  a  cognizable  offence  escapes 
from  lawful  custody,  his  liability  to  punishment  is 
not  affected  by  the  circumstance  that  a  competent 
Court  determines  his  offence  to  be  other  than 
that  with  which  he  has  been  chaiged.  But  if 
charged  with  a  n  on -cognizable  offence,  the  police 
officer  who  apprehends  him  without  warrant  does 
not  have  him  in  lawful  custody,  and  his  escape  is 
not  punishable  under  the  Penal  Code,  s.  224. 
Queen  v.  Ram  Saran  Tewary 

24  W.  R.  Cr.  45 


17. 


Penal  Code  {Ad 


XLV  of  1860),  a.  224-  Madras  Salt  Act  (Madras 
Act  IV  of  1889),  ss.  46  and  47— Right  to  arrest 
person  without  warrant  in  search  for  contrabanH 
salt.  The  Madras  Salt  Act,  1889,  only  authorizes 
searches  for  contraband  salt  and  arrest  of  the  parties 
concerned  in  the  keeping  of  such  salt  to  be  made  by 
officers  of  the  Salt  Department  without  search- 
warrant  in  cases  where  the  delay  in  obtaining  such 
search -wairant  will  prevent  the  discovery  of  such 
contraband  salt.  Held,  that,  where  the  circum- 
stances did  not  justify  the  officer  in  believing  that 
the  delay  in  obtaining  a  search-warrant  would  pre- 
vent  the  discovery  of  contraband  salt,  he  had  no 
power  to  search  or  arrest  persons  without  such 
warrant,  and  the  escape  by  the  persons  so  arrcsted 
from  custody  was  no  offence  within  the  meaning 
of  s.  224  of  the  Penal  Code.  Queen-Empress  v>. 
Kalian         .  .       I.  L.  R.  19  Mad.  310 


18. 


Escape  from    confinement 


negligently  suffered    by  public  servant— 

Escape  from  confinement  intentionally  suffered  by 
public  servant — Penal  Code,  ss.  222,  223— Criminal 
Procedure  Code,  ss.  61, 167.  While  a  case  was  being 
investigated  by  A,  a  police  officer,  under  the  provi- 
sions of  Ch.  XIV  of  the  Criminal  l»rocedure  Code, 
T  presented  a  petition  to  the  Magistrate  having 
jurisdiction  to  tiy  the  case,  in.  whicH  he  accused  W 
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of  being  concerned  in  the  commission  of  the  offence,, 
and  prayed  that  he  might  be  arrested  and  sent  to 
the  police  officer  investigating  the  case.  W  was 
accordingly  arrcsted  and  brought  before  the  Magis- 
trate, who,  having  examined  T  on  oath  and  taken 
TF's  statement,  made  an  order  on  the  petition  to  the 
following  effect  :  **  As  no  police  report  has  been 
made  in  this  matter,  and  the  petitioner  only  has 
presented  this  petition,  ordered  that  these  papers 
of  W  be  sent  to  the  District  Superintendent  of 
Police,  and  if  a  report  of  this  matter  be  made, 
the  case  may  be  sent  up  according  to  nile  with 
the  papers."  In  accordance  with  this  oixier,  W 
was  taken  to  the  District  Superintendent  of  Police, 
and  was  sent  by  that  officer  to  A.  Held,  that  the 
Magistrate's  order  might  be  taken  to  have  been 
passed  under  s.  167  of  the  Code,  and  therefore 
W  was  lawfully  committed  to  the  custody  of  the 
police,  and  A  was  bound  to  detain  him  in  such 
custody  until  released  therefrom  by  due  course 
of  law  ;  and  that  consequently  A,  having  negli- 
gently suffered  W  to  escape,  had  been  properly 
convicted  imder  s.  223  of  the  Penal  Code.  Emprkss 
V.  AsHRAF  Ali  .         .      I.  L.  R.  e  AIL  129 


19. 


Irregular    endorsement    of 


warrant— Pena/  Code  {Act  XLV  of  I860},  «. 
224— Criminal  Procedure  Code,  1898,  8.  79.  An 
endorsement  on  a  warrant  of  arrest  under  s.  79  of 
the  Criminal  Procedure  Code  should  be  regularly 
Thside  by  name  to  a  certain  person  in  order  to  author- 
ize him  to  make  the  arrest.  Where  an  endorse- 
ment was  made  to  the  officer  of  a  certain  police- 
station  \\  ithout  the  name  of  such  officer  being  given  : 
— Heldf  that  the  arrest  under  the  waiTant  was  not 
legal  so  as  to  make  any  escape  an  offence  under  s. 
224  of  the  Penlkl  Code.  Durga  Tewari  v.  Rahman 
BuKsu         ....  4C.  W.  N.  85 

20. Obstructing  public  servant 

in  his  duty — Penul  Code,  sn.  186,  224.  Escaping 
from  lawful  custody  is  not  obstructing  a  public 
servant  in  the  execution  of  hi<«  duty  within  the 
meaning   of  s.    186  of  the  Penal  Code.     Rko.   v. 

POSHUBIN    DhAMBAJI     PvTIL 

2  Bom.  134  :  2nd  Ed.  128 

21. .  Right  of  entry  in  pursuit  of 

prisoner  escaped — Entry  into  lodging-house. 
Court  peons  may  pursue  into  the  yard  of  a  lodging, 
house,  the  door  leading  into  which  is  open,  a 
prisoner  who  has  escaped  from  their  custody. 
DuKHOo  V.  Chundro  Kant  Chowdhuv 

3  W.  R.  Cr.  68 


22. 


-Rescue  from  lawful  custody 


— Penal  Code,  s.  225.  Before  a  conviction  can  be 
had  imder  s.  225,  Penal  Code,  it  must  be  proved 
that  the  person  whom  the  accused  are  charged  with 
having  rescued  was  in  lawful  custody  at  the  time. 
Queen  v.  Deoumber  Ahir     .     21  W.  R.  Cr.  22^ 


23. 


Penal  Code,  #. 


225.  \Vherc  a  police  officer,  duly  appointed  under 
Act  V  of  1861,  was  engaged  in  the  discharge  of  his 
duty  as  such  police  officer  at  a  time  when  an  unlaw- 
ful  assembly  took  place,  it  was  held  that  he   waa 
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competent  to  apprehend  any  of  the  members  of 
such  unlawful  assembly  ;  and  a  person  who  rescued 
the  party  apprehended  was  convicted  of  rescuing 
from  lawful  custody  within  the  meaning  of  s.  225  of 
the  Penal  Code.     Qtjeen  v.  Assam  Shureeff 

13  W.  R.  Cr.  75 


24. 


Penal   Code,   s. 


225 — Criminal  Procedure  Code,  s.  59 — Arrest  of 
thief — Rescue  from  custody  of  private  person.  To 
support  a  conviction  under  s.  225  of  the  Indian 
Penal  Code,  it  is  not  necessary  that  the  custody 
from  which  the  offender  is  rescued  should  be  that 
of  a  policeman  :  it  is  enough  that  the  custody  is 
one  which  is  authorized  by  law.  Held,  therefore, 
that  rescue  from  the  custody  of  a  private  person 
who  had  arrested  a  thief  in  the  act  of  stealing  was 
an  offence.     Queen- Empress  v.  Kutti 

I.  L.  R.  11  Mad.  441 


25. 


Person     unlaw- 


fully arrested  by  a  private  person  and  made  over 
to  village-chowkidar — Rescue  from  custody  of  village 
chowkidar — Lawful  custody — Penal  Code  [Act 
XLV  of  1860),  s.  225~Criminal  Procedure  Code 
{Act  V  of  1898),  s.  59 — Village  Chowkidari  Amend- 
ment Act,  1870  {Bengal  Act  I  of  1892),  s.  13.  S, 
who  was  alleged  to  have  committed  theft,  was  un- 
lawfully arrested  by  a  private  person  and  made 
over  to  the  custody  of  the  village-chowkidar. 
The  theft  was  not  committed  in  view  of  such  private 
person.  S  was  rescued  from  the  custody  of  the 
village-chowkidar  by  the  accused.  The  accused 
were  convicted  under  s.  225  of  the  Penal  Code,  and 
sentenced  each  to  two  months'  rigorous  imprison- 
ment. Held,  that  a  village  chowkidar  cannot  be 
properly  regarded  as  a  police-officer  within  the 
terms  of  s.  59  of  the  Code  of  Criminal  Procedure, 
and  that  S,  therefore,  was  not  in  lawful  custody  at 
the  time  of  his  rescue.  Conviction  and  sentence 
Bet   aside.     ELalai  v.  Kalu  Chowkidar 

I.  L.  R.  27  Calc.  366 
4  C.  W.  N.  252 


26. 


Escape  ■where  detention  is 


not  for  an  offence — Penal  Code  {Act  XLV  of 
1860),  s.  224.  An  offence  was  committed  in  1866. 
In  1893  a  person  of  the  same  name  as  the  offender 
was  arrested,  tried,  and  acquitted.  WhUst  under 
arrest,  the  accused  escaped  from  custody.  Held, 
that  he  was  not  liable  to  conviction  under  s.  224 
of  the  Penal  Code.  An  escape  from  custody  when 
such  detention  is  not  for  an  offence,  is  not  punish- 
able under  that  section.  Ganga  Charan  Singh 
V.  Queen-Empress         .      I.  L.  R.  21  Calc.  337 

27 Escape  from  lawful  custody 

—Penal  Code  {Act  XLV  of  1860),  s.  224.  The  ac- 
cused having  been  legally  arrested,  was  subsequent- 
ly left  unguarded  and  he  escaped.  He  was  then 
re-arrested,  and  was  tried  and  convicted  under  the 
Penal  Code,  s.  224.  Held,  that  the  conviction  was 
right.     Queen-Empress   v.    Muppan 

I.  L.  R.  18  Mad.  401 


28. 


Omission    to    notify    sub- 
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{Act  V  of  1898),  s.  80— Penal  Code  {Act  XLV  of 
1860),  s.  225B.  An  arrest  by  a  police-officer  with- 
out notifying  the  substance  of  the  warrant  to  the 
person  against  whom  the  warrant  is  issued,  as 
required  by  s.  80  of  the  Criminal  Procedure  Code, 
is  not  a  lawful  arrest,  and  resistance  to  such  an 
arrest  is  not  an  offence  under  s.  225B  of  the  Penal 
Code.  Satish  Chandra  Rai  v.  Jodu  Nandan 
Singh        .         .         .        I.  L.  R.  26  Calc.  748 

3  C.  W.  N.  741 

But  see  Queen- Empress  v.  Basant  Lall 

I.  L.  R.  27  Calc.  320 


29. 


Aid  of  ehaukidar — Power  of  a 


police-  officer  to  demand  aid  of  a  chaukidar  in  arresting 
an  accused — Code  of  Criminal  Procedure  {Act 
V  of  1898),  s.  42  {a) — Lawful  arrest — Lawful 
custody.  A  police-officer  lawfully  authorised  to 
arrest  a  person  can  demand  the  aid  of  a  chaukidar, 
under  s.  42  (a)  of  the  Code  of  Criminal  Procedure, 
in  preventing  the  person  from  escaping  by  a 
certain  path  ;  and  the  custody  of  a  person  so  taken 
by  the  chaukidar  is,  for  the  time  being,  lawful 
custody.     Manik  Pan  v.    Kenaram  Sirdar  (1901) 

6  C.  W.  N.  33T 


30. 


Arrest  by  private  person — 


stance  of  warrant — Criminal     Procedure    Code 


Penal  Code  {Act  XLV  of  1860),  ss.  224,  411— 
Escape  from  lawful  custody — Actual  thief  arrested 
by  private  person  whilst  in  possession  of  stolen 
property — S.  411  of  the  Indian  Penal  Code  not 
Q,pplicable  to  the  thief  himself.  S.  411  of  the  Indian 
Penal  Code  does  not  apply  to  the  person  who  is 
the  actual  thief.  Where,  therefore,  a  person 
whose  bullock  had  been  stolen  in  his  absence 
traced  it  to  the  house  of  the  thief,  and  there  and 
then  arrested  him,  and  made  him  over  to  a 
chaukidar,  from  whose  custody  he  escaped,  it  waa 
held,  that  this  was  not  an  escape  from  la^Tful 
custody,  within  the  meaning  of  s.  224  of  the  Code. 
Semble  :  That,  if  the  owner  of  the  bullock  had  him- 
self been  entitled  to  make  the  arrest,  the  subse- 
quent custody  of  the  prisoner  by  the  chaukidar 
would  have  been  a  lawful  custody.  Queen-Empress 
V.  Potadu,  I.  L.  R.  11  Mad.  480,  referred  to.  King- 
Emperor  V.  JoHRi  (1901)     .  I.  L.  R.  23  All.  266 

31. "  Offence  " — Arrest — Cognizable 

offence — Escape  from  lawful  custody — "  For  any 
such  offence,""  meaning  of — Code  of  Criminal  Pro- 
cedure {Act  V  of  1898),  s.  54— Penal  Code  {Ad 
XLV  of  1860),  ss.  144  aiid  224.  The  words,  in 
s.  224  of  the  Penal  Code,  "  for  any  such  offence  " 
mean  for  any  offence  with  which  a  person  is 
charged  or  for  which  he  has  been  convicted.  So 
that  it  would  be  an  offence  for  a  man  to  escape  from 
custody  after  he  had  been  lawfully  arrested  on  a 
charge  of  having  committed  an  offence,  although  he 
may  not  be  convicted  of  such  latter  offence.  An 
accused  person  is  no  less  guilty  than  a  convicted 
person,  if  he  escapes  from  lawful  custody.  In  the 
present  case  the  petitioners  were  arrested  by  the 
police  under  the  authority  of  s.  54  of  the  Code  of 
Criminal  Procedure.     That   arrest   was   perfectly 
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la\vful,    and    the   subsequent    detention    was    in 
lawful  custody.     Ganga  Charan    Singh    v.    Queen- 
Empress,  I.   L.    B.   21    Cole.    337,    distinguished. 
Deo   Sahay   Lall   v.    Qtjeen-Empress  (1900). 
I.  L.  R.  28  Calc.  253  :  s.c.  5  C.  W.  N.  289 


:escheat. 

See  Co-SHAEERS — Enjoyment  of  Joint 

Property — Erection    of    Bfildings. 

I.  Ii.  R.  12  Mad.  287 

See  Grant — Construction  of  Grants. 

I.  L.  R.  1  Calc.  391 

'See  Illegitimacy        .     11  B.  L.  R.  144 

;  See  Inamdar     .     I.  L.  R.  28  Bom.  276 

See  Letters  of  Administration. 

10  C.  W.  N.  1085 

See  Mai;,abar  Law — Mortgage. 

I.  L.  R.  10  Mad.  189 

See  Regulation  V  of  1799,  s.  7. 

I.  L.  R.  29  AIL  277 


1. 


Onus      proband! — Jils    tertii. 


In  a  suit  by  the  Crov^Ti  claiming  lands  as  an  escheat, 
which  are  admittedly  in  the  possession  of  the 
parties  claiming  as  heirs,  the  onus  is  on  the  Crown 
to  show  that  the  last  proprietor  died  without  heirs. 
It  is  open  to  the  defendant  in  such  a  suit  to  set  up 
any  jus  tertii  to  bar  the  claim  of  the  Crown.  GiRi- 
dhari  Lall  Roy  v.  Government  of  Bengal 

1  B.  Ii.  R.  P.  C.  44  :  10  W.  R.  P.  C.  31 


s.c.    in    High   Court. 
dharee  Lall  Roy 


Government    v.   Gree- 
.    4  W.  R.  13 


2. 


Territorial    law    of    India. 


The  illegitimate  son  of  an  Englishman  by  a  Maho- 
medan  woman  died  intestate  without  la\vful  issue, 
leaving  him  surviving  his  mother,  his  mistress,  and 
Bfeveral  illegitimate  children.  Held,  that  his  pro- 
perty passed  to  the  Crown  in  default  of  heirs.  The 
territorial  law  of  British  India  is  a  modified  form  of 
English  law.  Secretary  of  State  v.  Adminis- 
trator General  of  Bengal  1  B.  L.  R.  O.  C.  87 


3. 

TiUe. 


Cause  of  action — Possession — 


The  period  during  which  the  Government 
may  sue  on  total  failure  of  natural  heirs  dates  from 
the  time  when  the  failure  of  heirs  or  reversioners  be- 
came apparent.  In  the  case  of  parties  without  any 
legal  title,  a  possession  of  sixty  years  is  necessary  to 
create  a  title  against  the  Government.  Pursun 
Lal  v.  Government        .  W.  R.  1864, 102 

4.  Brahmin  dying  without  heirs 

— Right  of  Crown.  On  the  death  of  a  Brahmin 
(whether  sacerdotal  or  not)  without  heirs,  the  Sove- 
reign power  in  British  India  is  entitled  to  take  his 
•estate  by  escheat,  subject,  however,  to  the  trusts 
and  charges  previously  affecting  the  estate.  Col- 
lector OF  Masulipatam  v.  Cavaly  Vencata 
Narainapah 

2  W.  R.  P.  C.  59  :  8  Moo.  I.  A.  500 


ESCHEAT— conitZ. 


5. 


Sale  by  proprietors  free  of 

revenue — Death  of  holder  jvithoiit  heirs.  The 
proprietors  of  a  mehal  held  free  of  revenue  trans- 
ferred by  sale  all  their  rights  and  interests  in  a 
garden  situated  within  the  area  of  the  mehal. 
When  revenue  was  imposed  on  the  mehal,  no  inter- 
ference with  the  rights  of  the  holder  of  the  garden 
took  place.  Revenue  engagements  were  not  taken 
from  him,  and  he  remained,  as  before,  a  proprietor, 
although  not  a  proprietor  who  engaged  for  the  re- 
venue of  the  mehal.  Held,  that  the  garden 
did  not  escheat  to  the  zamindars  of  the  mehal  on 
the  death  of  the  holder  without  heirs.  Chiraohan 
V.  Harbans       .         .         .         .       7  K".  W.  213 

e.  Failure  of  male  heirs — Ac- 
quiescence—  Waiver  of  righi — Succession  of  females. 
A  suit  by  the  Government  for  the  possession  of  the 
polliam  of  Erasca  Naikoor  in  Madras  as  an  escheat 
for  want  of  male  heirs  dismissed,  the  Government 
having  acquiesced  in  the  right  of  female  succession 
to  the  polliam,  and  possession  having  been  held  for 
a  period  of  eighteen  years  after  the  alleged  escheat. 
Collector  of  Madura  v.  Veeracamoo  Ummal 

9  Moo.  I.  A.  446 


7. 


Queer e :      As     to 


whether  natural  relationship  to  an  adopted  son 
would  be  efficacious  to  intercept  an  escheat  to 
the  Crown.  Muthayya  Rajaoopala  Thevar  v. 
MiNAKSHi  Sundara  Nachiar  (1901) 

I.  Ii.  R.  25  Mad.  894 

ESTATES-LAND  ACT  (MAD.  I  OF  1908). 

8.  189 — Civil  Courts  Juive  jurisdiction 


to  hear  and  determine  suits  instituted  before 
Act  came  into  force.  S.  189  of  the  Madras 
Estates  Land  Act  does  not  take  away  from 
Civil  Courts  the  jurisdiction  to  hear  and  determine 
suitti  which  were  taken  cognizance  of  by  them 
before  the  Act  come  into  operation.  The  section 
merely  bars  cognizance  of  suits  and  says  nothing 
of  pending  suits.  Sadasiva  Pillai  v.  Kallappa 
Mvdaliar,  I.  L.  R.  24  Mad.  39,  referred  to.  Veda- 
valli  Narasiah  v.  Man^amma,  I.  L.  R.  27  Mad.  638, 
referred  to.  Subbaraya  Mudaliab  v.  Raeki 
(1908)      .        .        .        .     I.  L.  R.  32  Mad.  140 


ESTATES     PABTITION    ACT 
VIII  OF  1876). 

See  Partition. 

See  Partition  Acts. 


•(BENG. 


s.  31. 

See      Jurisdiction    of    Civil    Court — 
Revenue  Courts — Partition. 

I.  L.  R.  15  Calc.  198 

88.  112,  116. 

See  Penal  Codh,  s.  1 80. 

I.  L.  R.  22  Calc.  286 

8.   116 — Order   excluding    lands    from 

partition — Suit    to    direct    partition    of    lands    ex- 
cluded—Limitation   Act   {XV  of    1877),    Sch.    II, 
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ESTATES     PARTITION    ACT    (BENQ. 
VIII  OP  1876)— concW. 

s.  116 — concld. 


Art.  14.     Under  s.  116  of  the  Estates  Partition  Act 
(Bengal  Act  VIII  of  1876)  the  Collector  can  only 
adopt  one  of  two  courses,  if  any  objection  is  raised 
before  him  that  a  particular  plot  of  land  does  not 
appertain  to  the   estate   under  partition,  namely, 
either  to  strike  off  the  partition  or  proceed  with  the 
partition,  treating  the  disputed  land  as  part  of  the 
estate.     Where  in   proceedings  imder  the  Estates 
Partition  Act  (Bengal  Act  VIII  of  1876),  certain 
persons  objected  that  certain   lands  did  not  ap- 
pertain to  the  estate  under  partition  and  the  Col- 
lector   passed    an    order    excluding    the    disputed 
lands  from  partition.     Held,  that  the  order  of  the 
Collector  was  not  such  an  order  as  he    could  pass 
under  s.  116  of  the  Act  and    was  consequently  a 
nullity,  and  that  Art.  14  of  Sch.  II  of  the  Limitation 
Act  did  not   apply  to  it.     Bcjoy  Chand  Mahatah 
Bahadur  v.  Kristo  Mohini  Dasi,  1.  L.  R.   21  Calc. 
226 ;  SMvaji    Yesji  Chawan   v.      The   Collector   of 
Ratnagiri,  I.  L.  R.  11  Bom.  429;  Nagu  v.    Yalu, 
I.  L.  R.  15  Bom.  424  ;  Narendra  Lai  Khan  v.  Jogi 
Hari,  I.   L.   R.   32   Calc.   107,  followed.     Parhati 
Nath  Dutt  V.  Rajmohun  Dutt,  I.   L.   R.  29  Calc. 
369,  distinguished.      Alimuddin  v.   Ishan   Chan- 
dra DnY  (1906)      .         .     I.  L.  E.  33  Calc.  693 

ss.  lie,  149, 150. 


/See  Limitation  Act,  1877,  Sch.  II,  Art.  14. 
I.  L.  K.  29  Calc.  367 
I.  L.  R.  24  Calc.  149 

s.  123. 


See   Sale  for  Arrears    op    Revenue — 
Incumbrances — Act  XI  op  1859. 

I.  Ii.  B.  24  Calc.  887 
ESTATES-TAIL. 

See    Hindu  Law — Will — Construction 

OF  Wills — Perpetuities,  Trusts,  etc. 

4  B.  Ii.  R.  O.  C.  103 

9  B.  Ii.  R.  377 

See    Hindu  Law — ^Will — Construction 

OF       Wills — Perpetuities,    Trusts, 

Bequests  to  a  Class,  and   Remote- 

NESS        .         .     I.  Ii.  R.  7  Calc.  269 

I.  L.  R.  11  Calc.  684 

L.  R.  12  I.  A.  103 

I,  Ii.  R.  16  Calc.  383 

L.  R.  16  I.  A.  29 


ESTOPPEL. 

Col. 

1.  Statements  and  Pleadings. 

3669 

2.  Denial  of  Title 

3678 

3.  Estoppel   by   Deeds   and  other 

Documents    .... 

3682 

4.  Estoppel  BY  Judgment 

3693 

6.  Estoppel  by  Conduct 

3701 

See  Acquiescence. 

See  Agreement  .  I,  L.  R.  29  Calc.  306 


ESTOPPEL— con<<?. 

See  Appeal        .        I.  L.  R.  30  All.  48 

See  Banker  and  Customer. 

I.  L.  R.  25  Bom.  499 
See  Benami      .         .      8  C.  W.  N,  620 

See  Bengal  Tenancy  Act,  s.  116. 

13  C.  W.  N.  135,  661 
See  Bhagdari  and  Narwadari  Act. 

I,  L.  R.  28  Bom.  399 

*See  Civil  Procedure  Code,  1882,  s.  13. 
I.  L.  R.  29  All.  519 

See  Civn.  Procedure  Code,  1882,  s.  244 

(c)        .         .        I.  L.  R.  28, All.  681 

11  C.  W.  N.  145 

See  Civil  Procedure    Code,    1882,   ss. 
278,  282,  287    .   I.  L.  R.  33  Bom.  311 

See  Civil  Procedure  Code,  s.  287. 

I.  L.  R.  27  All.  684 

See  Company — Transfer  of  Sha"res,  and 
Rights  of  Transferees. 

I.  L.  R.  26  Bom,  54 

See  Compromise — Construction  ,  etc.,  of 
Deeds  of  Compromise. 

7  C.  W.  N.  158 

S^e  Contract     .         .    8  C.  W.  N.  594 

See  Contract  Act,  1872,  s.  11. 

I.  L.  R.  31  AU.  21 

^See  Decree      .      I.  L.  R.  31  Calc.  822 
L  L.  R.  35  Calc.  87T 

See  Ejectment,  suit  for. 

I.  L.  R.  29  Calc.  871 
I.  L.  R.  33  Calc.  915 

See  Hindu  Law — Debts. 

8  C.  W.  N.  672 

See  Evidence  Act  (I  of  1872),  ss.  115,  116 

I.  L.  R  30  All.  549 

L  L.  R.  31  Mad.  461 


See  Judgment  in  rem. 
See  Laches     . 


14  B.  L.  R.  386 


See  Landlord  and  Tenant. 

I.  L.  R.  29  Bom.  580 

^ee  Landlord  and  Tenant — 

Forfeiture — Denial  of  Title  ; 

6  C.  W.  N.  575 

7  C.  W.  N.  596 

Nature  of  Tenancy  ; 

I.  L.  R.  27  Bom.  515 

Transfer  by  Tenant  ; 

6  C.  W.  N.  9ie 

See  Landlord  and  Tenant — Buildings 

ON    land,     Right     to   remove  and 

Compensation  for  Improvements  on 

Land  .         .     I.  L.  R.  17  Bom.  736 

I.  L.  R.  18  Bom.  66- 

I.  L.  R.  16  AU.  328 

I.  L.  R.  31  All.  276 
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See  Mortgage 


lESTOPPEL— co«f£i. 

See  Land-keventjb. 

I.  L.  R.  26  Bom.  271 

/See  Limitation  Act,  1877,  s.  19. 

I,  L.  R.  28  All.  315 

8  C.  W.  N.  385 
12  C.  W.  N.  345 

See  North-Western   Provinces    Rent 
Act,  s.  93        .     I.  L.  R.  27  All.  569 

See  Occupancy  Holding. 

I.  L.  R.  34  Calc.  199 

See  OuDH  Land  Revenue  Act,  s.  11. 

I.  L.  R.  31  All.  73 

See  Parties        .        I.  L.  R.  27  All.  23 

See  Parties  to  Suit. 

I.  Ii.  R.  28  All.  416 

See  Partnership      .      10  C.  W.  N.  313 

See  Practice     .     I.  L.  R.  29  Bom.  133 

See  Pre-emption  .   I.  L.  R.  27  All.  544 

See  Probate     .     I.  L.  R.  33  Gale.  116 

See  PuTNi-SALB  .     11  C.  W.  N.  765 

See  Registration  Act  (III  of  1877),  s.  17. 
I.  L.  R.  28  All.  315 

See  Res  Judicata — Estoppel  by  Judg- 
ment. 

See  Sale  .         .      13  C.  W.  N.  750 

See  Sale  in  Execution  of  Decree. 

I.  L.  R.  29  All.  612 

by    Assent    of    reversioner    to 
alienation  by  widow. 

See.  Hindu  Law  .  I.  L.  R.  36  Calc.  780 


by  conduct. 


See    Company — Transfer    of    Shares, 
AND  Rights  of  Transferees. 

I.  L.  R.  26  Mad.  79 

See  Execution   of     Decree — Mode   of 
Execution — Instalments. 

I.  L.  R.  24  All.  85 

See  Land-revenue. 

I.  L.  R.  25  Bom.  714,  752 

—  by  misrepresentation. 

See  Lease — Construction. 

I.  L.  R.  30  Calc.  883 

—  of  m.inor  by  act  of  guardian. 

See  Land  Acquisition  Act,  s.  19. 

I.  Ii.  R.  17  Bom.  299 


1.  STATEMENTS  AND  PLEADINGS, 
1.  ^JProof  of  estoppel.    Estoppels 


must  be  made  out  clearly.     Tweedie  v.    Poorno- 
CHUNDER  Gangooly     .         .         .8  "W.  R.  125 


2. 


Statement  in  former  suit— 


Eetoppd   in  pais — Pleadings — Decision  on  plead- 


ESTOPPEL— co/i.'d 

1.  STATEMENTS  AND  PLEADINGS— co;iW. 

ings.  An  estoppel  in  pais  need  not  be  pleaded  in 
order  to  make  it  obligatory.  With  the  Indian  j 
system  of  pleading,  a  party's  statement  in  a  judicial 
proceeding  cannot  be  excluded  like  allegations  in 
bills  in  equity  and  pleadings  at  common  law.  But 
mere  statements  for  the  purpose  of  a  particular  judi- 
cial proceeding  can  only  be  conclusive  evidence  in 
another  proceeding  as  to  such  material  facts  em- 
bodied therein  as  must  have  been  found  affirmative- 
ly to  warrant  the  judgment  of  the  Court  upon  the 
issues  joined.  They  are  then  conclusive  between 
the  same  parties,  not  because  they  are  the  statements 
of  those  parties,  but  because,  for  all  purposes  of 
present  and  prospective  litigation,  they  must  be 
taken  as  truth.  A  brought  a  pauper  suit,  and 
virtually  denied  possession  of  certain  property. 
B  petitioned  to  dispauper  A,  alleging  that  A  was 
possessed  of  such  property.  The  Court  decided 
that  A  was  in  possession,  and  rejected  her  prayer 
to  be  allowed  to  sue  as  a  pauper.  Held^  in  a  subse- 
quent suit  by  ^'s  representative  against  B^a  re- 
presentative for  the  property,  that,  even  if  ^4*8 
allegation,  found  to  be  false,  could  be  treated  as 
an  estoppel,  B'a  allegation,  found  to  be  true,  would 
also  be  an  estoppel ;  and  *'  estoppel  against  estoppel 
setteth  the  matter  at  large  ;"  but  that,  although  A 's 
allegation  was  receivable  evidence  against  A  and  her 
representative,  they  were  not  concluded  by  such  alle- 
gation and  the  decision  thereon.  Civa  Rau 
Nanaji  v.  Jbvana-Rau      .         .  2  Mad.  31 


3. 


Admission.      A 


plaintiff's  statement  in  a  former  suit  held  not  to  bind 
him  conclusively.  It  should  be  taken  as  an  admis- 
sion.    Jugutendur  Bunwaree  v.  Din  Dyal  Chat- 

TERJEE  ....  1  "W*  R.  310 

BissEssuREB  Debbb  V,  Jankeb  Doss 

1  W.  R.  182 

Khantomonbe  Dbbia  v.  KoMODiNEE  Debia 

25  W.  R.  69 


4. 


Denial  of  genuine- 
suit      to     redeem. 


ness   of     mortgage — Subsequent 

V  sued  to  eject  K  from  certain  land,  alleging  that  K, 
having  entered  under  a  lease,  held  as  a  trespasser. 
K  pleaded  that  he  held  as  mortgagee.  It  was  found 
that  K  obtained  possession  under  a  mortgage  deed 
for  R  1,000,  which  had  not  been  registered,  and 
that  he  held  also  a  second  mortgage  for  R50, 
and  it  was  held  on  second  appeal  that  K  was  entitled 
to  defend  his  possession  by  virtue  of  the  mortgage 
for  R50,  and  as  V  had  not  offered  to  reclcora 
the  charge,  but  had  sued  on  false  averments,  the 
suit  was  dismissed.  V  then  sued  K  to  recover 
the  land  on    payment    of     R60.     In   his    plaint 

V  stated  that,  though  the  mortgage-deed  for 
R50  was  fabricated,  the  High  Court  had  decided 
that  he  was  bound  to  pay  R50  before  recovering 
the  land  from  K.  The  District  Court  on  appeal 
dismissed  the  suit  on  the  ground,  ititer  alia,  that,  as 

V  denied  the  genuineness  of  the  mortgage,  he  could 
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ESTOPPEL— cowfi. 

1.  STATEMENTS  AND  PLEADINGS— coiiif?. 
not  sue  for  redemption.     Hdd,  that  F  was  entitled 
to  redeem.     Varathayyangar  v.  Krishnasami 

I.  L.  B.  10  Mad.  102 


5. 


Admission       not 


amounting  to  estoppel — Statement  in  suit  for  en- 
hancement as  to  certain  person  being  tenant. 
A  patnidar  obtained  decrees  for  enhancement  of 
rent  on  kabuliats  signed  by  a  widow  for  her  minor 
son,  by  which  she  agreed  to  pay  it.  Held,  while 
finding  that  the  minor  was  liable  for  the  enhanced 
rent,  that  the  patnidar  was  not  precluded  by  the 
fact  that  he  had,  after  the  son  had  attained  full 
age,  sued  the  mother  as  tenant,  stating  that  she, 
and  not  the  son,  was  tenant.  Watson  &  Co.  v. 
Sham  Lall  Mitter  .         .       I.  L.  R.  15  Calc.  8 

L.  E.  14  I.  A.  178 


6. 


Plea  in  former  suit — Contrary 


defences.  Held,  that  the  defendants,  having  in  a 
previous  suit  set  up  the  defence  that  K  was  disquali- 
fied by  insanity  and  taken  the  decision  of  the  Court 
on  that  ground,  were  estopped  now  from  setting  up 
the  defence  that  he  was  not  so  disqualified,  and  that 
he  was  entitled  to  succeed.     Brijbhookun  Lal 

AWASTEE  V.  MaHADEO  DoBEY 

15  B.  L.  R.  145  note  :  17  W.  R.  422 


7. 


The  plaintiff  sued 


the  defendant  for  rent,  basing  his  claim  upon  a  kabu- 
liat  bearing  date  6th  Srabun  1258  B.S.  His  suit  was 
dismissed,  and  the  kabuliat  pronounced  to  be  spu- 
rious. Held,  that  he  was  not  estopped  from  after- 
wards suing  the  same  defendant  to  set  aside  a  pottah 
of  the  27th  Aughran  1244  B.S.,  under  which  the 
defendant  claimed  the  validity  of  the  pottah  not 
being  in  issue  in  the  former  suit.  Oomanath  Roy 
Chowdhry  v.  Raghoonath  Mitter 

Marsh.  43  :  W.  R.  F.  B.  10  •  1  Hay  75 

JUGGUT  MiSSER  V.  BaBOO  LaL 

5  W.  R.  Cr.  50 

8.  Admission  by  party  in  other 

cases — Case  between  different  parties.  An  admis- 
sion made  by  a  party  in  other  cases  may  be  taken  as 
evidence  against  him,  but  cannot  operate  against 
him  as  an  estoppel  in  a  case  in  which  his  opponents 
are  persons  to  whom  the  admission  was  not  made, 
and  who  are  not  proved  to  have  ever  heard  of  it,  or  to 
have  been  misled  by  it,  or  to  have  acted  in  reliance 
upon  it.  Chunderkant  Chtjckerbutty  v.  Peareb 
MoHUN  Dutt       .         .         .  5  W.  R.  209 

Statement  in  former  suit — 


9. 


Assertion  as  to  nature  of  tenure  of  land.  Held,  that 
the  plaintiff's  assertion  in  a  former  suit  claiming  as 
"  malikana  "  the  land  now  in  dispute,  even  if  the 
identity  of  the  land  now  claimed  with  the  land  then 
in  suit  be  established  (which  had  not  been  done), 
does  not  absolutely  preclude  him  from  asserting 
"  mourasi  "  right  to  the  same  land  and  the  Court 
from  adjudging  his  true  right.  Ram  Sahai  Missbb 
V.  BiSRAJ  Singh    ...      1  Agra  Rev.  19 

10.  Denial  of  poUah. 

A   raiyat  is  estopped  from  pleading,  in  a  suit  for  a 


ESTOPPEL— con«i. 

1.  STATEMENTS  AND  VLEADINGS-^contd. 

kabuliat  and  for  determination  of  the  rate  at  which 
such  kabuliat  is  to  be  delivered,  a  pottah  which  he 
denied  in  a  former  suit  for  rent.  Mahomed  Hos- 
SEiN  V.  Peeroo  Mullick 

W.  R.  1864,  Act  X,  115 


11. 


Objection  to  regu- 


lar suit.  A  having  obtained  an  order  for  the  rever- 
sal of  certain  execution  proceedings  instituted  by  B 
on  the  ground  that  they  were  barred  by  limitation, 
and  carried  on  fraudulently  without  his  knowledge, 
B  had  that  order  set  aside  on  appeal,  on  the  ground 
that  there  was  no  execution  case  before  the  Court  in 
which  such  an  order  could  be  made.  A  then 
brought  a  regular  suit  to  set  aside  the  execution  pro- 
ceedings, when  B  objected  that  a  regular  suit  would 
not  lie  under  the  provisions  of  s.  11,  Act  XXIII  of 
1861.  Held,  that  B  was  estopped  from  taking  that 
objection  in  the  present  suit.  HuR  Proshafd  Roy 
V.  Enayet  Hossein  .         .         .     2  C.  Ij.  R.  471 


12. 


Admission — Ee- 


ceipt  of  money.  The  plaintiffs,  in  their  answer  to  a 
plaint  by  the  defendants,  admitted  that  they  had 
received  a  certain  sum  on  behalf  of  the  defendants, 
and  alleged  that  they  had  applied  it  in  a  particular 
way.  The  Judge  discredited  this  statement,  and 
made  a  decree  not  founded  upon  it.  The  plaintiffs 
thereupon  sued  for  the  sum  the  receipt  of  which 
they  had  so  admitted.  Held,  that  such  admission 
was  evidence  against  them.  Bhugmunt  Narain 
Jha  v.  Loll  Jha  .         .  Marsh.  48  : 1  Hay  114 

Loll  Jha  v.  Bhugmunt  Narain  Jha 

1  Ind.  Jur.  O.  S.  104 


13. 


Contradictory 


statements.  Held,  that  the  former  statement  of  the 
plaintiff,  which  was  at  variance  with  the  one  now 
made,  was  not  an  estoppel,  but  the^  Court  ought  to 
have  determined  which  of  the  two  statements  was 
correct.     Joy  Narain  v.  Torabun       3  Agra  216 


14. 


Pleading — In- 


consistent claims.  Where  a  plaintiff  deliberately 
claimed  lands  as  rent-free,  he  was  not  allowed,  merely 
on  the  ground  of  the  proprietor  admitting  the  lands 
to  be  leased  to  plaintiff's  vendors,  or  even  of  the 
defendant  making  a  somewhat  similar  admission,  to 
benefit  by  such  admissions  and  vary  his  claim. 
NiDHA  Chowdhry  v.  Bund  a  Lall  Tacoor 

6  W.  R.  289 


15. 


Admission.    Be- 


cause the  decree  in  a  former  suit  against  the  present 
plaintiff  and  the  alleged  holders  of  a  separate  half 
share  awarded  to  another  co-sharer  who  was  the 
plaintiff  in  that  case,  owing  to  a  mistake  of  that 
plaintiff  supported  by  the  admission  of  the  present 
plaintiff  less  than  he  was  legally][entitled  to,  the 
mistake  need  not  be  perpetuated,  nor  will  his  former 
admission  estop  the  plaintiff  in  a  subsequent  suit. 
Ram  Subohei  Singh  v.  Kasheb'Roy 

e  W.  R.  176 

16. Survejf        award 


made  without    authority.      In    a   suit    for    certain 
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immoveable  property  it  was  held  that  the  plaintiffs 
were  not  bound  by  an  Act  IV  award  against  a  per- 
son in  whose  name  the  property  had  been  purchased 
by  the  father  of  the  plaintiffs,  but  who  had  not  either 
title  or  interest  in  the  property,  and  did  not  conduct 
the  Act  IV  proceeding  with  any  authority  from  the 
plaintiffs.  Held,  too,  that  plaintiffs  were  not  es- 
topped by  statements  made  by  them  as  parties  in 
another  suit,  which  did  not  affect  their  status — ^nor 
by  their  failure  to  set  forth  their  title  in  a  former  suit 
brought  against  them  for  mesne  profits  of  the  land 
in  dispute.  Mohendba  Nath  Mtjllick  v.  Rakiial 
Doss  SmcAR     .         .         .  .     10  W.  B.  344 


17. 


Finding    against 


statement.  The  allegation  of  a  plaintiff  in  a  former 
suit,  which  was  referred  to  arbitration,  having  been 
overniied  by  the  arbitrators,  and  another  state  of 
things  found  by  them  to  exist,  he  is  not  estopped  by 
his  former  allegation  from  bringing  a  further  suit 
founded  on  the  finding  of  the  arbitrators.  Ram 
Chundek  Dey  v.  Kissen  Mohun  Shaha 

6  W.  R.  68 


18. 


-  Plaintiffs  sued  for 


Watson  v.  Pokhfr  Doss  Paul. 

SEE  V.    POKHUR  DoSS  PaL       . 

19.  


their  share  in  the  property  of  their  family.  The 
Judge  rejected  their  claim,  mainly  on  the  ground 
that,  when  parties  in  a  former  suit  respecting  the 
same  property,  they  had  pleaded  division,  ar.d  the 
Court  found  that  the  family  was  undivided.  Held, 
that  the  Judge  was  wrong  in  attributing  to  the 
plaintiff  the  plea  of  division  in  the  former  suit,  and, 
even  if  such  plea  had  been  raised,  the  judgment  in 
that  suit,  pronouncing  the  status  of  the  family  to  be 
that  of  non -division,  was  conclusive  on  that  subject,, 
and  that  it  was  open  to  the  plaintiffs  to  sue  for  en- 
forcement of  their  rights    to    effect    a  division. 

SaNGOOVIEN  v.  KOLLATnOORAYEN 

1  Ind.  Jur.  O.  S.  116 

MOHINEE  DOS- 

4W.R.2 

Disclaimer      of 

defendant.  The  plaintiff  sued  for  a  quantity  of  land 
which  was  family  property  in  the  possession  of  his 
brother,  the  defendant.  The  defendant  in  a  former 
suit  declared  that  the  land  sued  for  was  not  family 
property,  but  belonged  to  his  sister,  and  in  this  suit 
he  claimed  the  property  under  her  will.  The  lower 
Court  found  that  the  property  was  family  property, 
but  that  the  plaintiff  was  entitled  to  a  decree  for  the 
whole  property  on  the  ground  that  the  disclaimer  of 
the  defendant  in  the  former  suit  amounted  to  an 
estoppel  and  forfeiture  of  his  share.  Held,  that  the 
effect  of  the  defendant's  conduct  did  not  operate 
either  as  an  estoppel  or  a  forfeiture,  and  that  the 
plaintiff  was  only  entitled  to  a  decree  for  a  moiety 
of  the  property.  Vellayn  Chetty  v.  Aiyan 
alias  Thundavamttrty  Chetty        .    4  Mad.  374 

20.  False  statement  in   plaint. 

A  plaintiff  is  not  estopped  by  an  evidently  false 
statement  in  his  plaint  as  to  possession,  but  the 
Court  may  look  behind  the  statement  and  determine 


ESTOPPEL— cottf^. 

1.  STATEMENTS  AND  PLEADINGS— confei. 

upon  its  truth  or  otherwise  and  affirm  or  disallow 
it,  as  may  seem  right  and  proper.  Choonee  Lall 
V.  Keramut  Ali        .         .  "W.  B.  1864,  282. 

21.  Erroneous  admission    in. 

petition.     A  party  is  not  boimd  by  an    erroneous 

admission  in  a  petition.     Kristo  PIjea  Dossee  v. 

PuDDO  LocHTJN  Mytee    .         .  6  "W.  R.  288- 

22.  Statement  of  dispossession 

in  petition — Suit  subsequently  brought  alleging 
possession.  A  statement  of  dispossession  made  in  a 
petition  preferred  under  s.  269  of  Act  VIII  of  1 859^ 
by  a  person  claiming  land  sold  in  execution  of  a 
decree,  and  ordered  to  be  put  in  possession  of  the 
auction -purchaser,  cannot  operate  as  an  estoppel  in 
a  suit  subsequently  brought  by  the  claimant  to 
**  establish  her  right  "  on  the  allegation  of  her  being 
in  possession  of  the  land  in  question.  Khanum 
Jan  v.  Rutton  Lal  .         .  8  W.  R.  95 

Statement  by  stranger  to 
of      interest    of      judgment- debtor 


23. 

BXdt— Transfer 


— Liability.  Where  a  person  filed  a  petition  in  a  suit 
stating  that  all  the  interests  of  the  judgment-debtor 
had  been  transfeiTed  to  him,  and  for  several  years 
thereafter  opposed  all  attempts  on  the  part  of  the 
decree-holder  to  issue  execution: — Held,  that  the  per- 
son who  had  so  come  forward,  and  had  so  interfered 
in  the  suit  was  liable  as  a  defendant,  and  that  execu- 
tion could  be  issued  against  him.  A  stranger  to  a 
suit  cannot  (even  with  the  decree-holder's  consent)- 
so  deal  with  a  judgment-debtor  as  to  acquire  an  in- 
terest in  the  suit  which  will  enable  him  to  oppose 
and  prevent  the  execution  of  the  decree,  without 
rendering  himself  liable  to  be  put  upon  the  record 
as  a  judgment-debtor.  Lalla  Poorohit  Laix  v. 
Sabeerun 7  W.  R.  368 


24. 


Contradictory  statements — 


Admission.  In  proceedings  under  Act  XXVI 1  of 
1860  the  plaintiff,  a  widow,  called  herself  the  guar- 
dian and  trustee  of  her  minor  adopted  son,  but  the 
certificate  was  gi-anted  to  the  defendant,  who  claim- 
ed  under  the  husband's  will.  The  plaintiff  after- 
wards sued  as  her  husband's  widow,  without  an 
adopted  son,  to  call  in  question  the  will  set  up  by 
the  defendant,  the  so-called  adopted  son  supporting 
her  action.  Held,  that  the  plaintiff's  former  state- 
ment in  the  Act  XXVII  case  was  no  bar  to  her  pre- 
sent action.  Soor^  Moni  Dossee  v.  Suroop 
Chtjnder  Shah    .  .      W.  R  1864, 198 


25. 


Admission  of  father  as  ta 


ancestral  property — How  far  binding  on  aon^. 
In  the  case  of  ancestral  property  the  admission  of 
a  father  may  be  used  as  evidence  against  his  sons, 
but  is  not  conclusive,  and  does  not  stop  the  sons 
from  contending  that  such  admission  was  collusive 
or  erroneous.     Nowbut  Ram  v.  Durbarei:  Sinoh 

2  Agra  145 


26. 

of  will 


Flea  in  former   SKiit— Denial 


Held,  that  the  plaintiffs  were  not  estopped 
in  a  suit  under  a  will  for  a  legacy    by  the    denial 
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of  the  will    by    the  persons   through  whom   they 
claimed.     Nana  Nakain  Rao  v.  Rama  Nukd 

2  Agra  171 


27. 


Erroneous  pleas — Subsequent 


contradictory  evidence.  In  a  suit  for  land  the 
defendant  pleaded  that  the  land  was  his  ancestral 
estate.  He  subsequently  tendered  evidence,  then 
first  obtained,  to  show  that  the  land  had  in  1814  been 
mortgaged  to,  and  in  1831  bought  ty,  his  father. 
Held,  that  the  evidence  was  receivable  notwithstand- 
ing the  erroneous  plea.  Rangasvami  Ayyangar  v. 
Kkistna  Ayvangak   ...  1  Mad.  72 


28. 


Admission  by  reversioner 


— Suit  hy  party  to  prevent  sale  of  property  in  which 
he  has  an  interest.  Held,  that  a  party  was  not 
estopped  from  bringing  a  suit  to  bar  sale  of  a  pro- 
perty in  which  he  had  a  reversionary  right  by  the 
fact  that  he  had  admitted  on  previous  occasions  that 
he  had  no  present  right  in  the  property.  Sun  J 
Bahee  v.  Payag  Patuk 

I  K".  W.  Part  II,  5  :  Ed.  1873,  65 


29. 


Admission  of  predecessor 


in  title — Interest  in  property — Decree.  When  the 
admission  of  his  predecessor  in  title  is  set  up  against 
a  party,  it  is  open  to  him  to  show  that  the  person 
whose  admission  is  alleged  to  bind  him  had  at  the 
time  no  interest  in  the  property  (Evidence  Act,  s. 
18)  notwithstanding  a  decree  under  which  the 
property  was  sold  as  the  property  of  the  admitting 
person  and  another  co-debtor.  Bepin  Behaeee 
SiKCAR  V.  NiLMONi  SiNGH  Deo     .     25  W.  R.  125 

30.  Admission  of  having  trans- 
ferred rights— Faihire  of  transferee  to  prove  it. 
A  sold  his  right  and  interest  under  a  decree  to  £. 
Subsequently  ^'s  right  and  title  were  sold  in  satis- 
faction of  a  decree  against  him  and  purchased  by  C. 
B  sued  C,  but  failed  to  establish  his  title,  or  right  to 
set  aside  the  sale  to  C.  A  appeared  in  that  suit,  and 
admitted  having  parted  with,  his  rights  to  B.  Held, 
that  he  could  not  be  now  allowed  to  resume  them, 
merely  because  B  had  failed  to  prove  his  title  against 
C.  HuRo  Peeshad  Roy  C'howdhby  v.  Ram  Chun- 
deb  Baboo          ....     7  W.  R.  360 


31. 


Admission  in  former  suit- 


E^ecthetween  different  parties.  To  a  suit  brought  by 
certain  mortgagees  against  the  inamdars  to  enforce 
mortgage  rights  existing  since  1842,  the  defence  was 
made  that  possession  taken  of  the  inam  lands  by 
the  Collector  in  1845  had  determined  the  original 
inam  rights  therein,  as  well  as  the  lien  of  the  mort- 
gagees. The  present  zamindar,  sou^aJld  successor  of 
the  grantor  of  1863,  now  sued  claiming  that  he  had 
determined  the  tenancy^  by  a  notice  to  quit.  Held, 
that  the  above  did  not  operate  as  any  estoppel  as 
between  the  plaintiff  and  the  inamdars,  the  zamin- 
dar not  having  been  a  party  to  the  suit,  but  was 
only  an  admission,  and  not  conclusive.     Maharaja 

OF  ViZIANAGRAM  V.   SUBYANARAYANA 

1. 1,.  R.  9  Mad.  307 
VOL.   II. 
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32. 


Difference  between  con  ten- 


tion  in  original   Court  and  Appeal  Court. 

Qucere  :  Whether  the  plaintiff,  having  successfully 
contended  before  the  Assistant  Judge  that  his  plaint 
was  for  a  declaration  of  right  merely  without  conse- 
quential relief,  and  therefore  properly  stamped, 
could  be  permitted  to  say  in  appeal  that  the  house 
was  the  subject-matter  of  the  suit  within  the  mean- 
ing of  s.  16  of  the  Bombay  Courts  Act,  XIV  of  1869. 
MoTicHAND  Jaichand  V.  Dadabhai  Pestanji 

11  Bom.  186 


33. 


Diverse 


contentions  in 
pleading — Account — Limitation.  A  defendant 
having  by  his  written  statement  pleaded  that,  if  a 
general  partnership  account  were  taken,  he  would 
be  found  not  to  be  indebted  to  the  plaintiff  in 
respect  of  contribution  claimed,  cannot  also  plead 
the  Limitation  Act  as  a  bar  to  the  taking  of  such 
account.     Dayal  Jairaj  v.  Khatav  Ladha 

12  Bom.  97 


34. 


It  is  not  open  to 


a  defendant  to  change  the  whole  nature  of  his  de- 
fence at  the  last  moment,  and  to  set  up  in  a  Court 
of  appeal  a  plea  which  he  has  directly  and  fraud- 
ulently repudiated  in  the  Court  below.  In  an  eject- 
ment suit,  the  defendants,  from  whom  the  plaintiff 
alleged  that  he  had  pm-chased  the  land  from  which 
he  sought  to  eject  them,  and  who  had  before  suit  by 
parol  disclaimed  the  plaintiff's  title,  set  up  in  their 
written  statement  an  adverse  title  in  themselves. 
The  lower  Court  found  the  plaintiff's  allegation  to 
be  true.  Held,  that  the  defendants  were  estopped 
from  contending  on  appeal  that  they  were  occupancy 
raiyats,  and  therefore  not  liable  to  be  ejected  ;  and 
that  by  their  oaa  n  conduct  they  had  forfeited  the 
rights  which  they  claimed.  Sutyabhama  Dasseb 
V.  Krishna  Chunder  Chatterjee 

I.  L.  R.  6  Calc  55 
6  C.  L.  R.  375 


35. 


Ealse  admission  of  ances- 


tor. A  false  admission  made  by  a  seristhadar  to 
avoid  losing  his  appointment  does  not  estop  his  heirs 
from  afterwards  setting  up  the  truth.  Mahomed 
Wayez  v.  Sugeeroonissa         .  6  W.  R,  38 


36. 


Fraudulent  statement — Ad- 


mission. When,  in  answer  to  a  suit,  two  parties 
combined  to  make  a  statement  to  defeat  a  third 
party,  it  is  competent  to  either  of  those  parties,  when 
they  are  opposed  to  each  other  in  a  suit,  to  say  that 
the  combined  statement  was  false,  and  intended  as 
a  fraud  against  the  third  party.  The  admission  in 
the  former  suit  is  not  to  be  regarded  as  an  estoppel, 
ao^ainst  either  of  the  two  parties  in  a  subsequent  8uit» 
but  the  Court  is  competent  to  enquire  into  the 
character  of  the  transaction  and  to  declare  it  void 
if  it  is  satisfied  that  the  transaction  is  not  a  bond 
fide  one.     Ram  Sabun  Singh  v.  Pran  Piarbe. 

1  W.  R.  156 

6  A 
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Affirmed  by  P.  C.  in  Ram  Surun  Singh  v.  Pran 

^^TT  *  T3  "p  'ci 

15^W.  R.  P.]C.  14 :  13  Moo.  I.  A.  551 


37. 


Statement  ia  former  suit 


39. 


Return  of  Income  tax— /n- 


come  Tax  Act  XXXII  of  1860,  s.  97,  rude  4^ 
Perpetuity  of  tenure.  Under  rule  4,  s.  97  of  the 
Income  tax  Act  (XXXII  of  1860),  a  return  made 
to  the  Income  Tax  officer  is  not  conclusive  evidence 
against  the  party  making  it  upon  the  point 
of  perpetuity  of  tenure.  Jowahir  Lall  v.  Poo- 
KFRUM  SmoH  .         .         .         .       e  W.  R.  252 


40. 


Petition     submitting     ac- 


count of  income— y4c<  IX  of  1869,  s.  19— False 
itatement  of  income.  A  petition  submitting  the 
schedule  of  his  income,  filed  by  a  petitioner  in  the 


to  defeat  claim — Benami  transaction  to  defeat 
creditors — Proof  of  true  nature  of  transaction. 
Where  the  lower  Appellate  Court  did  not  allow  a 
defendant  in  the  present  suit  to  deny  the  truth  of 
admissions  made  by  her  in  a  former  case,  or  to  ad- 
duce evidence  of  her  own  falsehood  and  deceit,  it  was 
deemed  to  have  acted  in  opposition  to  the  ru!in<y  of 
the  Privy  Council  in  a  case  in  which  a  statement 
previously  put  forward  in  a  Court  of  Justice  with  a 
view  to  defeat  the  claim  of  the  plaintiff  was  held  to 
be  no  estoppel  to  the  party's  showing  the  real  truth 
of  the  transaction.  Even  where  the  object  of  a  be- 
nami transaction  is  to  obtain  a  shield  against  a  cre- 
ditor, the  parties  are  not  precluded  from  showing 
that  it  was  not  intended  that  the  property  should 
pass  by  the  instrument  creating  the  benami,  and 
that  in  truth  it  still  remained  with  the  person  who 
professed  to  part  with  it.  Debia  Chowdhrain  v. 
BiMOLA  SooNDUREE  Debia         .       21  W.  R.  422 

GOPEENATH  NaIK  V.  JODOO  GaJSE 

23  W.  R.  42 

i^See  Ram  Surttn"  Si^toh  v.  Pr\n  Pe  vhbr. 

15  W.  R.  P.  C.  14:  13  Mod.  I.IA.  551 

Udby  Kunwar  v.  Ladu. 

IQ  B.  Ij.  R.  283^:  15  W.  R.  P.  C.  16 
13  Moo.  I.  A.  583 

Bykunt  Nath  Sen  v.  Goboollah  Stkdar 

24  W.  R.  391 

AsHRUF  Sirdar  v.  Bhubo  Soondurer 

25  W.  R.  40 

MuKUN  MuLLicK  V.  Ramjan  Sirdar 

9  C.  L.  R.  64 

and  cases  there  cited. 

38.  Entry  in  settlement  papers 

— Persons  not  parties  to  administration  paper. 
Held,  that  a  cultivator  is  not  bound  by  a  condition 
entered  in  the  village  administration  paper  to  which 
he  was  no  party.     Mbhur  Ali  v.  Ku  nhykr 

1  Agra  Rev.  13 

Chundun  Singh  v.  Nirto      .         .     3  Agra  11 

GiRDHAREE  Lall  V.  OoMRAO  SiNOH  3  Agra  249 
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Income  Tax  Office,  is  admissible  as  evidence  against 
the  person  submitting  and  subscribing  it ;  but  it  is 
not  conclusive,  and  a  false  statement  made  in  it, 
though  it  may  render  the  petitioner  amenable  to  a 
prosecution  under  Act  IX  of  1869,  s.  19,  does  not 
estop  the  person  verifying  the  petition  from  proving 
that  he  made  the  statement  to  evade  the  income  tax, 
and  that  the  fact  was  otherwise  than  as  stated. 
Grbedharee  Sinjh  v.  FooLiHtJasE  KoOfilH 

24  W.  R.  173 

41.  ^Principle  of  estoppel — Sale 


— Mortqage — Unregistered  Sale-deed  and  Mortgage- 
honi— Transfer  of  Propert'/  Act  {IV  of  1882),  s.  54 
— Suit  for  possession  and  mesne  profits.  The  prin- 
ciple of  estoppel  cannot  be  invoked  to  defeat  the 
plain  provisions  of  a  statute.  Begam  v.  Muham- 
mad Yakub,  I.  L.  R.  16  All.  3(4,  Ram  Bakhsh  v. 
Mughlani  Khanam,  I.  L.  R.  26  All.  266,  and  Karalia 
Nanuhhai  v.  Mansuhhram,  I.  L.  R.  24  Bom.  400, 
disliinguished.  Jaoadbandhu  Saha  v.  Radha 
Krishna  Pal  (1909)       .      I.  L.  R.  36  Calc.  920 

2.  DENIAL  OF  TITLE. 

1. Parol    evidence    to      prove 

different  title  ftom  that  in  lease — Suit  for 
rent.  A  executed  a  kabuliat  for  a  term  of  years  to 
B  as  zamindar.  B  gave  a  patni  of  the  zamindari 
to  C.  C  instituted  a  suit  for  arrears  of  rent  under 
the  lease  for  a  term  of  years  against  A,  the  leasee. 

A ,  in  defence,  admitted  the  execution  of  the  lease  to 

B,  but  denied  that  B  was  his  real  lessor  and 
beneficially  elititled  to  the  rent,  alleging  that  B 
was  only  a  benamidar  for  a  third  party.  Held,  that 
in  India  the  English  doctrine  of  estoppel  did  not 
apply,  and  that  A  was  competent  in  a  suit  for  rent 
to  deny  his  lessor's  title  as  stated  in  the  lease,  and 
by  parol  evidence  to  prove  a  different  title  to  that 
recit<>d  in  the  lease.  Donzelle  v.  Kadrrnath 
Chuckerbutty  .  7  B.  L.  R.  720  :  16  W.  R.  186 

But  see  Jainabayan  Bose  v.  Kadumbini  Dasi 

7  B.  L.  R.  723  note 

2.   ^^  Evidence      Act,     s.     116— 

Landlord  and  tenant.  8.  110  of  the  Evidence  Act 
doe<  not  debar  one  who  has  once  berm  a  tenant  from 
contending  that  the  title  of  his  landlord  has  been  lost 
or  that  hi-»  tenancy  has  determined.  It  precludes 
him  only  during  the  continuance  of  the  tenancy 
from  co.i tending  that  his  landloi-d  had  no  title  at  the 
comm9ncement  of  the  tenancv.  Ammtt  v.  Ram\- 
KRisHNA  Sastri     .         .        I.  L.  R.  2  Mad,  226 


3. 


Denial  by     tenant   of    his 


landlord's  title— ^;ec^mcu^  aut  for.  In  a  suit 
to  eject  a  ten'autlhoUliig  over  after  the  expiration  of 
his  lease,  it  i<  not  competent  to  the  tenant  to  sot  up 
that  his  landlord,  the  plaintiff,  holds  under  an  invalid 
lakhiraj  tenure,  and  that  the  zamiadar  and  not  the 
plaintiff  is  entitled  to  the  laud.  Mohesh  Chukdbr 
Biswas  v.  Gooroopersati  Bo^e 

Marsh.  377:  2  Hay  473 
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4. 


Suit       by     land- 


lord for  possession — Ejectment,  suit  for.  The 
plaintiff  sued  for  possession  of  a  certain  house, 
alleging  the  expiry  of  the  lease  (kabuliat),  on 
which  the  defendants  held  it  as  tenants.  The 
mamlatdar  dismissed  the  suit,  being  of  opinion 
that  the  plaintiff  had  no  title  to  the  house  when 
he  granted  the  lease,  and  the  house  belonged  to  the 
defendants  when  they  executed  the  lease.  .Held, 
reversing  the  decree,  that  the  defendants  (tenants), 
having  executed  the  kabuliat,  could  not  deny  the 
plaintiff's  title  as  a  ground  for  refusing  to  give  up 
possession,  and  the  mamlatdar  himself,  therefore, 
could  not  go  into  the  question.  Parhhudas  v.  Fulba, 
I.  L.  R.  19  Bom.  133  note,  distinguished.  Patel 
KiLABHAi  Lallubhai  V.  Hargovan  Mansukh 

I.  L.  R.  19  Bom.  133 


5. 


Regular    suit     by 


ienant.  If  the  existence  of  a  tenancy  be  established 
by  the  fact  of  the  tenant's  payment  of  rent  to  his 
landlord  or  otherwise,  the  tenant  cannot  ordinarily 
dispute  the  title  of  his  landlord  in  a  suit  brought 
against  him  for  recovery  of  possession.  He  must 
first  give  up  possession,  and  then,  if  he  has  any 
title  aliunde,  that  title  may  be  tried  in  a  suit  of 
ejectment  against  the  landlord.  Vasudev  Daji  v. 
Babaji  Ranu  ...         8  Bom.  A.  C.  175 


6. 


Denial  by  tencint  of 


landl&rd'stitle— Evidence  Act  {I  of  1872),  s.  116— 
Derivative  title.  A,  a  raiyat,  being  in  possession  of 
a  certain  holding,  executed  a  kabuliat  regarding 
this  holding  in  favour  of  B  (who  claimed  the  land 
in  which  the  holding  was  included,  imder  a  deriva- 
tive  titb  from  the  last  owner),  and  paid  rent  to  B 
thereunder.  Held,  that  A  was  not  estopped  by  s. 
116  of  the  Evidence  Act  from  disputing  J5's  title. 
The  words  "  at  the  begianing  of  the  tenancy  "  in 
8.  116  of  Act  I  of  1872  only  apply  to  cases  in  which 
tenants  are  put  into  possession  of  the  tenancy  by 
the  person  to  whom  they  have  attorudd,  and  not  to 
cases  in  which  the  tenants  have  previously  been  in 
possession.     Lal  Mahomed  v.  Kall4.nits 

I.  li.  R.  11  Calc.  519 


7. 


Denial   of  title  as  ^holding 


U-ider  unregistered  document — Admission  of 
landlord's  right.  Where  a  tenant  has  repeatedly 
acknowledged  that  a  person  in  possession  of  the  pro- 
prietary right  was  entitled  to  receive  rent,  and  has  in 
fact  attorned  to  him,  he  cannot  afterwards  be 
allowed  to  question  the  validity  of  the  title  of  such 
person  on  the  ground  that  the  instrument  by  virtue 
of  which  possession  of  the  proprietary  right  had 
been  obtained  was  unregistered.       Shums  Ahmud  v. 

<3rOOLAM  MOHEE-OOD-DEEN  «  3  N.  W.  153 


8. 


Denial     of    lessor's     title — 


•Co-sh^rers — Lease  from  one  of  several  co-sharers. 
A  person  taking  a  lease  from  one  of  several  co-shar- 
ers cannot  dispute  his  lessor's  exclusive  title  to  re- 
ceive the  rent  or  sue  in  ejectment.  Jamsedji 
SoEABJi  V.  Lakshmibam  Rajaram 

I.  L.  R.  13  Bom.  323 

VOLo  n. 
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0. 


XTnassessed  Avaste  reclaimed 


by  jpla.irLtiS-~Evidence  Act  (I  of  1872),  s.  116 
— Pottah  granted  to  defendant.  The  plaintiff,  who 
was  the  holder  of  a  warg  in  Canara,  demised  adja- 
cent waste  land  to  one  who  brought  it  into  cultiva- 
tion and  remained  in  occupation  for  two  years.  The 
land  was  not  assessed  to  revenue  in  the  name  of 
either  of  these  persons.  At  the  end  of  two  years, 
the  tenant  let  into  occupation  a  sub-tenant  who  sub- 
sequently assigned  his  right  to  the  defendant,  the 
holder  of  a  neighbouring  warg.  The  defendant 
obtained  a  pottah  for  the  land  from  the  revenue 
authorities.  In  a  suit  by  plaintiff  to  eject  the  defend- 
ant : — Held  J  that  the  defendant  was  not  estopped 
from  setting  up  a  title  adverse  to  the  plaintiff,  and 
that  his  possession  became  adverse  when  the  pottah 
was  granted  to  him.     Subbaraya  v.  Krishnappa 

:;  I.  Ii.  R.  12  Mad.  422 


10. 


Denial    of  right  of  fishery 


in  river — Licensee  on  payment  of  rent  of  fishery 
in  navigable  river — Suit  for  ejectment.  In  an 
ejectment  suit  in  respect  of  a  julkur  in  a  navigable 
river,  the  defendant,  if  he  has  paid  rent  to  the 
plaintiff  or  his  predecessors,  is  precluded  from  rais- 
ing a  defence  tha,t  the  plaintiff  cannot  have  an  ex- 
clusive right  of  fishery  in  a  navigable  river.  GoFB 
Hari  Mal  v.  A.mirunnessa  Khatoon 

11  C.  JC.  R.  9 


11. 


Denial  of  title    of  person 


supposed  to  (be  landlord — Payment  of  rent — 
Title.  In  a  suit  for  rent  by  a  patnidar,  who  claimed 
imder  a  lease  granted  him  by  a]Hindu  widow,  whose 
husband  had  left  a  will  giving  her  no  power  to  alien- 
ate : — Held,  that,  although  it  was  shown  that  the 
widow  had  been  in  receipt  of  rents,  the  suit  was 
rightly  dismissed.  One  who  pays  rent  to  another, 
believing  himlto  be  the  landlord's  representative,  is 
not  estopped  from  afterwards  showing  the  want  of 
title  in  that  other  :  so  here  the  defendant  was  not 
estopped  from  showing  that,  under  the  deceased 
husband's  will,  the  plaintiff  had  no  title.  Baneb 
M\bhub  Ghost]  v.  Thakoordas  Mundul 
B.  L.  R.  Sup.  VoL  588  :  6  W.  R.,  Act  X,  17 

Tillessuree  Koer  v.  Asmedh  Kooer 

24  W.  R.  101 

12. Landlord  and  tenant^OoZ^M- 

sion.  The  plaintiff  in  an  ejectment  suit  had  estab- 
lished in  a  former  suit  that  land  formerly  the 
property  of  the  second  defendant's  father  had  been 
sold  under  a  decree  and  purchased  benami  for  him 
(the  plaintiff),  and  that  a  rent  agreement  in  respect 
of  the  same  lands  entered  into  between  the  osten- 
sible purchaser  and  the  first  defendant  had  also  been 
entered  into  by  the  former  on  his  behalf ;  and 
possession  had  been  formally  delivered  to  the 
plaintiff  under  process  of  Court.  It  now  appeared 
that  the  second  defendant,  who  contested  the  vali- 
dity as  against  him  of  the  decree  under  which  the 
la  id  was  sold,  having  withdrawn  a  suit  filed  by  him 
to  declare  the  sale  invalid  as  against  him  after  his 

6  A  2       I 
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father's  death,  had  colluded  with  the  first  defendant 
and  collected  rent  from  him.  Heldy  that  the  second 
defendant,  having  come  in  by  collusion  with  the  first 
defendant,  was  precluded  from  denying  the  plaint- 
iff's title,  and  was  liable  to  the  plaintiff  for  the  rent 
collected  by  him  from  the  first  defendant.  Pa^ij- 
PATi  V.  Naeayana   .         .    I.  L.  R.  13  Mad.  335 

13. Mortgagor  and  mortgagee. 

The  kamavan  of  a  Malabar  tarwad,  having  the 
jenm  title  to  certain  land  and  holding  the  uraima 
right  in  a  certain  public  devasom  to  which  other  land 
belonged,  demised  lands  of  both  descriptions  on 
kanom  to  the  defendants'  tarwad,  and  subsequently 
executed  to  the  plaintiff  a  melkanom  of  the  first- 
mentioned  land  and  pui^ported  to  sell  to  him  the 
jenm  title  to  the  last-mentioned  land.  In  a  suit 
brought  by  the  plaintiff  to  redeem  the  kanom  and  to 
recover  arrears  of  rent : — Held,  that  the  defendants 
were  not  estopped  from  denying  the  plaintiff's  right 
to  redeem  on. the  ground  that  he  did  not  represent 
the  devasom  :  and  that  the  plaintiff,  who  had 
denied  the  title  of  the  devasom  in  the  Court  of  fii-st 
instance,  was  not  entitled  to  redeem  the  kanom  as 
a  whole,  by  virtue  of  his  admitted  title  to  part  of 
the  premises  comprised  in  it.  Konna  Panikar  v. 
Karunakaea      .        -         I.  L.  R.  16  Mad  328 


14. 


~    Mortgage         by 


tenant  at  fixed  rates — Ejectment  of  morlrjagor  by 
zamindar — Suit  for  redemption  against  mortgagee 
in  possession  of  the  mortgaged  property.  The  rule 
of  law  which  prohibits  a  mortgagee  or  tenant 
from  disputing  his  mortgagor's  or  landlord's  title 
does  not  bar  the  mortgagee  or  tenant  from  showing 
that  the  title  of  his  mortgagor  or  landlord  under 
which  he  entered  has  determined.  Hence  where 
a  tenant  at  fixed  rates,  who,  having  mortgaged  his 
fixed  rate  holding  by  a  usufructuary  mortgage 
and  put  the  mortgagee  in  possession ,  was  ejected  by 
the  zamindar,  subsequently  sued  the  mortgagee,  who 
had  remained  in  possession  after  his  mortgagor's 
ejectment,  for  redemption.  Hddj  that  the  mort- 
gagee could  plead  successfully  that  the  mortgagor's 
interest  in  the  holding  had  determined  by  the  eject- 
ment of  the  mortgagor.  Nakchedi  Bh.\oat  v.  Nak- 
CHBDi  MiSR       .         .         .      I.  L.  B.  18  All.  329 


15. 


Application  for  tenure    to 


Collector  under  wrong  impression— /.;>/&/- 
lity  for  rent.  Where  application  is  made  to  a  Col- 
lector for  a  tenure  liable  to  pay  revenue  on  accoimt 
of  an  estate  which  a])])licant  lias  carved  out  of  un- 
occupied waste,  and  it  is  found  that  (Government  is 
not  in  a  position  to  create  such  a  tenure,  the  appli- 
cant is  not  bound  by  his  offer  made  under  an  erro- 
neous impression,  nor  is  he  estopped  thereby  from 
pleading  as  against  the  landlord  that  he  is  not  liable 
to  pay  any  rent.  Brijonath  Ciigudhv  v.  Lall 
Meah  MnNMEEPOOREE         .         .      1 4  W.  R.  391 

16.  — Denial  in  former  suit  of  re- 
lationship of  landlord  and  tenant — Svit  far 
possession.  A  rent  suit  having  been  dismissed  upon 
defendant  denying  that  he  was  a  tenant  of  the  plaint- 


'ESTOFT'EL—contd. 

2.  DENIAL  OF  TlTLE—contd. 

iff,  the  latter  sued  the  former  for  khas  possession. 
Held,  that,  after  his  former  denial,  defendant  could 
not  now  claim  a  settlement  and  refuse  the  khas^ 
possession  sought.     Sonaoollah  v.  Imamooddeen 

24  W.  R.  27a 

Dabee  Misser  r.  Mungtjr  Meah 

2  C.  L.  R.  208 


17. 


— ; Payment  of  rent   suit 

to  contest  title  after — Payment  under  erroneous 
impression.  The  plaintiffs  were  the  registered  hold- 
ers of  the  village  of  Mahkoli,  in  the"  Ahmedabad 
CoUectorate,  for  which  thev  obtained  a  sanad  in 
1864,  under  Bombay  Act  VII  of  1863.  The  defend- 
ants  were  the  descendants  of  the  original  owners  of 
the  village,  who,  about  1768,  finding  themselves 
unable  to  meet  the  ex|>enses  attaching  to  the  village, 
gave  up  their  title  to  it  to  the  ancestors  of  the  plaint- 
iffs, on  condition  of  retaining  a  third  of  the  lands 
rent-free  as  their  vanta  or  share,  subject  to  no  other 
condition  but  a  house  tax.  Held,  that  the  circum- 
stances did  not  constitute  the  relationship  of  land- 
lord and  tenant  between  the  parties.  The  fact 
that  the  defendants  had  for  some  years  paid  to  the 
plaintiffs  part  of  the  amount  of  quit-rent  levied 
from  the  plaintiffs  by  Government  did  not  estop  the 
defendants,  Avhen  better  informetl  of  their  rights, 
from  contesting  the  title  of  the  plaintiffs  to  any 
further  payments.     Jesixobhai  r.  Hataji 

I.  L.  R  4  Bom.  79 

18.  Acceptance  of  lease  under 

coercion — Payment  of  rent.  A  i>erson  accepting 
a  lease  under  ci^rcion  is  not  bound  by  such  accept- 
ance, nor  do  payments  of  rent  by  him  to  the  ix*rson 
granting  the  lease  estop  him  from  questioning  the 
title  of  the  payee,  unless  the  paj'ec  let  him  into  jws- 
session.  Even  then  the  effect  of  the  payment  as  an 
estopiiel  would  be  confined  to  the  title  of  the  payee 
at  the  time  possession  was  given.  Collector  of 
Allahabad  v.  Suraj  Baksh       .       6  N.  W.  333 


3.  ESTOPPEL  BY  DEEDS  AND  OTHER  DOCU- 
MENTS. 

1.  Deed,  construction  of.    Those 

who  rely  upon  a  document  as  an  estoppel  must 
clearl}'  establish  its  meaning ;  if  there  is  any 
ambiguity,  the  construction  may  be  aided  by 
looking  at  the  surrounding  circumstances.  Menva 
KuwAR  V.  Hulas  Kuwar         .     13  B.  L.  R.  312 


2. 


Statement     in      bond — Evi- 


dence of  ammint  of  consideration  actually  received. 
Where  a  suit  was  brought  upon  two  native  bonds 
executed  by  the  defendant  for  the  principal  and  in- 
terest reserved,  and  the  bonds  contained  a  statement 
that  the  principal  had  been  borrowed  and  received 
in  cash  : — Held,  that  it  was  open  to  the  defendant  to 
show  by  evidence  that  only  a  portion  of  the  principal 
sum  had  been  received  by  him.  The  strict  tech- 
nical doctrine  of  English  law  as  to  estoppels  in  the 
case  of  deeds  under  seal  does  not  apply  to  the  \\TitteQ 
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instruments  ordinarily  in  use  amongst  the  natives  of 
India.  Gaurevallaba  Ramchandra  Bomaya 
Nayik  v.  Virappa  Chetti     .         .      2  Mad.  174 


3. 


Stipulation 


in  bond — Proof 
of  payinent — Omission  to  endorse  payment.  A  sti- 
pulation in  a  bond  that  all  payments  should  be  en- 
dorsed on  the  back  thereof,  and  that  all  other  pleas 
-of  repayment  would  be  futile,  does  not  estop 
the  defendant  from  proving  by  other  means  that 
the  debt,  or  part  of  it,  has  been  satisfied.  Kalee 
Doss  MiTTRA  V.  Tarachand  Roy   .  8  W.  R.  3l6 

See  Girdharee  Singh  v.  Lalloo  Koonwur 

3  W.  R.  Mis.  23 

Narain  Undir  Patil  v.  Motilal  Ramdas 

I.  li.  R.  1  Bom.  45 

4.  Agreement  of  parties — Irre- 
gular procedure^  agreement  to  be  bound  by.  Where 
a  Court  has  a  general  jurisdiction  over  the  subject- 
matter  of  a  claim,  parties  may  be  held  to  an  agree- 
ment that  the  questions  between  them  should  be 
heard  and  determined  by  proceedings  contrary  to 
the  ordinary  cursus  curiae.  Sadasiva  Pillai  v. 
Ramalinga  Pillai 

15  B.  L.  R.  383  :  24  W.  R.  193 
li.  R.  2  I.  A.  219 

Sheo  Golam  Lall  v.  Bexi  Pros  ad 

I.  L.  R.    5  Calc.  27  :  4  C.  L.  R.  29 


5. 


Acquiescence     of 


judgment-debtor  in  irregular  procedure — Omission 
to  proceed  under  s.  90  of  the  Transfer  of  Property 
Act.  Where  the  mortgaged  property  was  sold  in 
-execution  of  a  mortgage-decree,  but  the  sale-pro- 
'Ceeds  not  having  been  sufficient  to  satisfy  the  decree, 
the  decree-holder,  without  proceeding  under  s.  90 
of  the  Transfer  of  Property  Act,  made  api:>lications 
for  the  execution  of  the  decree  for  recovery  of  the 
unsatisfied  balance  by  the  attachment  and  sale  of 
other  properties  of  the  judgment-debtor,  and  the 
applications  were  alloAved  and  subsequently  struck 
off,  and  the  judgment-debtor  raised  no  objections, 
although  notices  were  served  ;  and  the  decree-holder 
having  applied  for  execution  again,  the  judgment- 
debtor  raised  an  objection  that  the  decree  could  not 
be  executed,  as  no  decree  as  provided  for  in  s.  90  of 
the  Transfer  of  Property  Act  had  been  obtained.— 
Held,  that  the  effect  of  the  previous  proceedings 
being  struck  off  after  notice  to,  but  without  objec- 
tion from,  the  judgment-debtor,  is  to  estop  the 
judgment-debtor  from  raising  the^.  objection,  and 
the  order  of  the  executing  Court  (Xvhich  was  also 
the  Court  competent  to  pass  a  decree  under  s.  90) 
alloAving  execution  to  proceed  against  other  proper- 
ties of  the  judgment-debtor  should  be  taken  to  have 
the  effect  of  a  decree  made  under  s.  90.  Sadasiva 
>Pillai  V.  Ramalinga  Pillai,  24  W.  R.,  193  P.  C, 
rfollowed.  Madhu  Sudan  Chackerbutty  v. 
Kailash  Chundeh  Brahmachari 

2  C.  W.  N.  254 


ESTOPPEL-con«(?. 
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6. 


Agreement         to 


abide  by  punchayat — Proceedings  to  show  decision 
of  punchayet  inequitable.  An  agreement  between 
the  parties  to  abide  by  the  determination  of  a 
punchayet  fixing  the  line  of  boundary,  and  the  deter- 
mination of  the  punchayet,  were  held  to  be  not 
conclusive  evidence  so  as  to  bar  either  party  from 
showing  the  determination  of  the  punchavet  to  be 
inequitable.     Mokuddims     of  Mouza  Kunkun- 

WADEY    IN    PerGUNNAH    JaMUCUNDI  V.     EmaMDAB 

Brahmins  of  Mouzah  Soorpal 

7  W.  R.  P.  C.  8  :  3  Moo.  I.  A.  383 


7. 


Effect  of  valid  award  on  re- 


ference to  arbitration— De/gTwe  of  submission 
to  arbitration  and  aioard  upon  the  matter  in  suit 
before  suit  brought.  An  award  upon  a  question  re- 
ferred to  arbitrators  on  whose  part  no  misconduct  or 
mistake  appears,  concludes  the  parties  who  have 
submitted  to  the  reference  from  afterwards  contest- 
ing in  a  suit  the  question  so  referred  and  disposed 
of  by  the  award.  Two  widows  of  a  deceased  Hindu 
referred  generally  to  arbitrators  the  question  of 
their  rights,  respectively,  in  the  estate  of  their  de- 
ceased husband,  including  the  matter  whether  there 
was,  or  was  not,  any  cause  disentitling  the  widow 
who  afterwards  brought  this  suit  for  her  share  in 
the  estate  against  the  other  Avho  had  obtained  pos- 
session of  the  whole.  The  arbitrators  declared  her 
to  be  disentitled  to  succeed  to  any  portion  of  the 
estate,  and  awarded  her  maintenance  only.  Held, 
that,  in  the  absence  of  mistake  or  misconduct  on  the 
•part  of  the  arbitrators,  the  award  was  binding  on 
the  parties.     Bhagoti  v.  Chandan 

I.  L.  R.  11  Calc.  383  :  L.  R.  12  I.  A.  67 


8. 


Contract — Con' 


struction  of  agreement  to  refer — ^Breach  of  contract. 
The  plaintiffs,  on  the  4th  August  1881,  entered 
into  a  contract  with  the  defendant  for  the  sale  to  the 
latter  of  a  quantity  of  goods  of  a  certain  description 
"  to  be  delivered  up  to  the  31st  December  1881." 
The  plaintiffs  stipulated  that  they  would  make  no 
sales  of  goods  of  the  same  description  to  others  be- 
fore 1st  December  1881  ;  and  the  contract  con- 
tained an  arbitration-clause  to  the  effect  that  "  if 
the  buyers  object  to  accept  all  or  any  of  the  goods 
offered  to  them  by  the  sellers  in  fulfilment  of  the 
contract  on  the  ground  of  any  variance,  difference 
from  the  sample  or  muster,  inferiority  in  weight  or 
quality  or  colour,  or  damage  or  defect,  or  any  other 
ground  whatsoever,"  such  objections  should,  in 
case  of  disagreement,  be  referred  to  two  arbitrators, 
one  to  be  namaJ  by  the  S3llers  and  the  other  by  the 
buyers.  Such  arbitrators  to  decide  **  whether  the 
buyers'  objections  were  valid,  and  if  so,  what  allow 
ance  on  the  whole  contract-price  will  be  a  reason- 
ably adequate  compensation  to  the  buyers  for 
such  variance,  difference,  inferiority,  damage,  or  de- 
fect, if  any,  and  such  decision  shall  be  final  and  bind- 
ing on  both  parties."  If  either  buyers  or  sellers 
failed  "  to  name  an  arbitrator  within  two  days  after 
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being  requested  by  the  other  to  do  so,  the  decision  of 
the  arbitrators  named  by  the  buyers  or  sellers,  as  the 
case  may  be,  shall  be  final  and  binding  on  both 
parties."  The  goods  arrived  in  Calcutta  between 
the  4th  and  24th  November  1881.  On  the  loth 
August  the  plaintiffs  entered  into  other  contracts 
with  other  buyers  for  the  sale  of  the  same  descrip- 
tion of  goods  at  a  lower  price  than  that  at  which 
they  had  sold  to  the  defendant  ;  these  contracts 
were  on  the  terms  that  the  goods  were  not  to  arrive 
in  Calcutta  until  after  the  31st  December  1881. 
The  defendant  refused  to  accept  the  goods  on  the 
ground  that  the  plaintiffs  had  committed  a  breach  of 
the  contract  by  entering  into  other  agreements  for 
sale  of  the  same  description  of  goods  before  the 
Ist  December,  and  refused  to  pay  the  difference 
between  the  contract  price  and  the  market  value 
which  the  plaintiffs  demanded  from  him.  The 
plaintiffs  thereupon  appointed  an  arbitrator,  who 
(the  defendant  declining  to  appoint  an  arbitrator) 
proceeded  to  act  in  the  matter,  and,  finding  that  the 
plaintiffs  had  not  committed  a  breach  of  the  con- 
tract, made  an  award  in  their  favour  for  R8o0,  the 
difference  ir  price  of  the  goods  at  the  contract 
and  market  values.  The  plaintiffs  sued  to  recover 
the  amount  due  to  them  under  the  award,  or  in  the 
alternative  for  R8f)0  as  damages  for  non-acceptance 
of  the  goods.  Held,  that  the  defendant  was  not 
estopped  by  the  award  from  setting  up  the  breach 
of  the  stipulation  not  to  sell  other  goods  of  the  same 
description  before  the  Ist  December  1881  as  & 
defence  to  the  suit.  Per  Garth,  C.J. — The  question 
whether  the  plaintiffs,  by  making  the  other  con- 
tract, had  committed  a  breach  of  the  stipulation, 
was  n ot  properly  a  subject  of  reference  to  the  arbi- 
trator under  the  arbitration  clause.  The  general 
words  in  that  clause,  "  or  any  other  grounds  what- 
soever," mean  any  other  grounds  of  a  like  character, 
and  do  not  include  a  pure  questioji  of  law.  Car- 
LiSLES  Nephews  &  Co.  v.  Ricknauth  Bucktear- 
MALL  .        .         .  I.  L.  R.  8  Calc.  809 


9. 


Agreement  not   to  execute 


under  terms — Order  in  ionformiiy  with  agree- 
ment. Where  the  parties  to  a  suit  have  by  natural 
agreement  made  certain  terms  and  informed  the 
Court  of  them,  and  the  Couit  has  sanctioned  the 
arrangement  and  made  an  order  in  conformity 
with  it,  and  the  agreement  has  been  acted  upon, 
neither  party  is  at  liberty  to  resile  from  it.  The 
question  whtther  such  an  agreement  does  or  does 
not  violate  the  rule  that  a  Couit  carnot  add  to 
its  decree,  becomes  under  the  circumstances  one 
which  the  Court  will  not  enter  ir.to  ;  the  party 
who  seeks  to  raise  Fuch  question  beirg  estopped 
by  his  own  conduct,  and  the  action  of  the  Court 
tt  ken  thereunder.  Shed  Golam  Lall  v.  Beni 
Pros  AD  .     I.  L.  R.  5  Calc.  37  :  4  C.  L.  R.  29 

10. — —  Benami       leases — Lease      in 

name  of   wife — Showing   true     nature   of     tr ansae- 
Hon.     Held,  that  it  would  be  very  inequitable  that 
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there  should  be  anything  in  this  country  of  the 
nature  of  the  old  English  doctrine  of  estoppel  by 
deed.  A  party  giving  a  kabuliat  nominally  in  favour 
of  A  is  not  estopped  from  pleading  that  he  did  not 
contract  with  A  at  all,  and  that  he  did  not  obtain  the 
leased  premises  from  her,  but  that  she  knew  nothing 
of  the  transaction,  her  name  being  used  merely  as  a 
matter  of  convenience  between  the  lessee  and  her 
husband.  Kedaexath  Chuckeebutty  v.  Don- 
zelle 20  W.  R.  352 

11.  Admission  of    validity    of 

deed.  An  admission  by.  an  adoptive  mother  in  a 
suit  brought  by  her  mother-in-law  to  set  aside  the 
adoption,  that  an  alleged  unomuttee-puttur,  under 
which  her  mother-in-law  bad  previously  professed 
to  adopt  a  son  to  her  deceased  husband  was  valid, 
would  not  estop  her  adoptive  son  from  denying  the 
validity  of  that  instrument  in  a,  suit  subsequently 
brought  by  him  for  the  assertion  of  his  rights  under 
the  adopton.  Annundmoye  Chowdhrain  v. 
Sheer  Chunder  Roy         .         .        Marsh.  455 


12. 


Admission  of  execution  of 


deed — Contest  as  to  valility. — The  mere  fact  of 
a  person  having  in  a  previous  suit  admitted  the 
execution  of  a  deed,  did  not  preclude  her  from  con- 
testing its  validity  and  maintaining  that  it  was  a 
colourable  and  not  a  real  conveyance.  Ushrufoo- 
nessa  Begum  v.  Gridharee  Lall     19  W.  R.  118 


13. 


Agreement  not  to  execute 


decree — Wrongful  cxrcu'.ion  in  breach  of  agree- 
ment— Deed  of  conditional  sale — Defeating  claims 
of  third  personeP^Maxim,  "  In  pari  delicto  potior 
est  conditio  possidentis.^*  The  plaintiff  sued  in  1875 
to  recover  possession  of  immoveable  property  which 
the  defendant  had  obtained  in  1873,  in  execution  of 
an  ex  parte  decree  dated  the  8th  June  1861.  That 
decree  was  founded  on  a  deed  purjiorting  to  be  a 
deed  of  conditional  sale  dated  the  24th  Dtoember 
18o3  executed  by  the  plaintiff  in  favour  of  the  de- 
fendant. The  plaintiff  alleged  that  the  deed  waa 
executed  in  order  to  protect  the  property  against  the 
claims  of  plaintiff's  son,  and  the  plaintiff  sought  to 
set  it  aside  on  account  of  defendant's  breach  of  an 
agreement  dated  the  16th  January  1856,  whereby 
the  defendant  stipulated  that  plaintiff's  possession 
should  not  be  disturbed.  The  defendant,  inter  alia, 
pleaded  estojjpcl.  Held,  that  plaintiff  was  not  es- 
topped from  showing  the  real  truth  of  the  transac- 
tion between  plaintiff  and  defendant,  and  from  ob- 
taining relief  through  the  Court  against  defendant's 
breach  of  good  faith,  because  of  plaintiff's  attempt 
to  hinder  or  defeat  the  possible  claim  of  a  third 
party,  the  maxim  '*  In  pari  delicto  mtior  cH  conlitio 
possidentis**  not  being  applicable  without  qualifica- 
tion to  India,  where  justice,  equity,  and  good 
conscience  require  no  more  than  that  a  party  should 
be  precluded  from  contradicting,  to  the  prejudice 
of  another,  an  instrument  pretending  to  the  solemn- 
ity of  a  deed,  when  the  parties  claiming  under  it 
or  their  representatives  have  been  induced  to  alter 
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their  position   on  the  faith   of  such    instrument. 
Paeam  Singh  v.  Lalji  Mal       L  L.  R.  1  All.  403 


14. 


Eenami  conveyance — Bela- 


tion  of  landlord  and  tenant.  The  plaintiff  having 
sued  to  obtain  possession  of  certain  land  which  the 
defendant  held  as  tenant,  and  in  respect  of  which  he 
had  for  some  years  paid  rent,  the  defendant  alleged 
that,  prior  to  the  time  when  he  became  tenant,  the 
plaintiff  had  for  good  consideration  conveyed  to  him 
the  premises  leased,  together  with  other  property. 
This  conveyance  was  found  to  be  a  mere  benami 
transaction.  HeJdf  that  the  plaintiff  was  not  estop- 
ped from  asserting  the  tenancy,  and  under  the  cir- 
cumstances was  entitled  to  recover.  Sabuktulla 
V.  Hari  .         .         .  .     10  C.  L.  E.  199 


15. 


Mortgage         fraudulently 


made  to  defeat  execution  of  decree — Eight  of 
mortgagor  to  -sue  suhsequently  to  recover  possession. 
In  i  851  T  obtained  a  decree  against  G,  the  father  of 
the  plaintifif.  In  order  to  defeat  the  execution  of 
that  decree,  G,  in  collusion  with  one  B,  permitted 
the  latter  to  obtain  a  decree  based  upon  an  award 
against  him,  and  to  sell  the  land  in  execution,  at 
which  sale  B  himself  and  another  person  purchased 
it.  In  1857  these  purchasers  sold  the  property  to  V 
(defendant  No.  1).  In  1858  T  attached  the  land  in 
execution  of  his  decree,  but  the  attachment  was 
raised  on  the  application  of  defendants  Nos.  1  and 
3,  who  alleged  that  the  property  was  theirs.  In 
1876  the  plaintiff,  who  was  the  son  of  G,  sued  the 
defendants  to  recover  possession.  He  alleged  that 
the  transaction  was  only  ostensibly  a  sale,  but  was 
really  a  mortgage  made  by  his  father  to  the  defend- 
ants, and  that  the  defendants  held  as  mortgagees. 
Two  documents  were  produced  (exhibits  19  and  18), 
dated  respectively  in  the  years  1855  and  18G2, 
whereby  defendant  No.  1  as  a  mortgagee  acknow- 
ledged the  receipt  of  two  sums  of  3E1375  from  G. 
It  further  appeared  that  on  the  faith  of  exhibit 
1 8  the  defendants  had  been  permitted  to  remain  in 
possession  for  ten  years  without  disturbance  as 
mortgagees.  The  subordinate  Courts  held  that  the 
decree,  sale,  and  re-sale  of  the  lands  were  fraudulent 
and  collusive  transactions,  and  that  G  having  been 
a  party  to  the  fraud,  the  plaintiff  could  not  recover 
the  lands  from  the  defendants.  On  appeal : — 
Held,  that  the  plaintiff  was  entitled  to  recover ; 
that  the  defendants,  having  accepted  repayment  of 
R750  as  mortgagees,  and,  as  such,  having  been  per- 
mitted to  remain  in  possession  of  the  lands  without 
disturbance,  were  estopped  from  setting  themselves 
up  as  purchasers  or  owners,  which  false  character 
had  been  merely  assumed  for  the  purpose  of  defeat- 
ing the  execution  of  the  decree  obtained  by  T. 
Mahadaji  Gopal  Baklekar  v.  Vittral  Ballal 

L  L.  R.  7  Bom.  78 


16. 


Mortgage    without    being 


owner  of  property — Subsequent  ownership  by 
mortgagor  of  the  same  property — Auction-pur- 
chaser—  Validity  of  mortgage.       In    1871,    M,   the 
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mortgagee  of  certain  property,  styling  himself  the 
owner  of  it,  mortgaged  it  to  8.  In  1875  M  became 
the  owner  of  such  property  by  purchase.  In  1 877 
such  property  was  put  up  for  sale  in  execution  of 
a  decree  against  M,  and  A  purchased  it.  8  subse- 
quently sued  M  and  A  to  enforce  the  mortgage  of 
such  property  to  him  by  M.  Held,  that,  inasmuch 
as,  if  8  had  at  any  time  sued  M  to  enforce  such 
mortgage  after^he  had  become  the  owner  of  the 
mortgaged  property  and  before  A  had  purchased 
it,  M  would  have  been  estopped  from  denying  the 
validity  of  such  mortgage,  and  as  there  was  nothing 
fraudulent  in  such  mortgage,  and  A  had  purchased 
with  a  knowledge  of  the  facts  after  M  had  become 
the  owner,  A  was  estopped  from  denying  the  validity 
of  such  mortgage,  and  the  mortgaged  property  was 
liable  in  his  hands  to  <S's  claim.  Seva  Ram  v.  P^ja 
Bakhsh     .         .         .         .     I.L.  R.  3  All.  805 


17. 


Declaration  in  deed  of  sale 


' — Admission.  The  mere  fact  of  a  vendor  declaring 
in' her  deed  of  sale  of  a  moiety  of  a  landed  estate 
that  she  was  the  proprietor  only  of  that  moiety, 
and  that  the  other  moiety  belonged  to  her  deceased 
sister's  son,  was  held  not  to  be  conclusive  evidence 
against  her  being  proprietor  of  the  other  moiety,  ncr 
to  injure  the  right  of  a  purchaser  from  her  of  such 
moietv.     Nunhoo  Sahoo  v.  Boodhoo  Jummadub 

13  W.  R.  2 


18. 


Suit  on  a  document  execu- 


ted by  defendant  in  which  he  was  des- 
cribed  as  a  trader — Plea  in  suit  that  he  was  an 
agriculturist — Dekkhan  Agriculturists'  Belief  Act 
{X  VII  of  1879).  The  mere  fact  that  the  defendant 
described  himself  in  the  instrument,  on  which 
the  suit  was  brought,  as  a  trader,  would  not  of 
itself  estop  him  from  pleading  at  the  trial  that 
he  was  an  agriculturist,  and  entitled  to  the  protec- 
tion of  the  Dekkhan  Agriculturists'  Relief  Act. 
There  must  be  evidence  to  show  that  by  describing 
himself  as  a  "  trader  "  he  represented  himself  as  a 
trader,  and  intended  that  that  representation 
should  be  acted  on  by  the  pla-ntiff.  Kadappa  t*. 
Martanda  .      \         I.  L.  R.  17  Bom.  227 


19. 


Statement   in  deed  of  as- 


signment — Evidence  of  knowledge  of  alteration 
in  purpose  of  assignment.  The  plaintiffs  received 
an  assignment  of  debt  due  to  a  third  person  not  a 
party  to  the  suit.  The  document  assigning  the  debt 
showed  on  the  face  of  it  that  ihe  assignment  A^as  an 
absolute  payment  to  the  plaintiff,  and  evidence  went 
to  show  that  such  payment  was  in  part  payment  of  a 
debt  due  from  the  defendants  to  the  plaintiff.  Held, 
that,  in  default  of  evidence  to  show  that  the  defend- 
ants were  aware  of  any  intended  alteration  in  the 
apparent  purpose  of  the  assignment,  the  plaintiff 
was  precluded  from  saying  that  he  had  received  it 
in  any  other  light.  Scinde,  Punjab,  and  Delhi 
Bank  v.  Mudhoosoodun  Chowdhry 

Bourke  O.  C,  322 
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20. 


Recital  in  deed  of  sale — Title . 


proof  of — Variance  between  Pleading  and  Proof. 
A  claimed  certain  property  from  B,  the  daughter  of 
C,  on  the  ground  that  on  the  death  of  C  it  had  de- 
scended to  D  as  the  heir  of  C,  and  produced  a  kobala 
containing  a  recital  that  on  the  death  of  C,  who  had 
died  childless,  it  had  descended  to  D.  Held,  that  A 
was  not  estopped  from  proving  that  G  had  left  a  son, 
E,  who  survived  him,  and  that  D  was  entitled  to  the 
property  as  ^'s  heir,  and  that  Z)'s  heir  could  give 
the  title  to  such  property.  Gour  Monee  Debea  v. 
Krishna  Chunder  Sannyal 

I.  Ii.  R.  4  Gale.  397 

21, Estoppel  by  agree- 
ment— Grantor  and  grantee — Possession  obtained 
from  a  grantor,  without  title — Title  subsequently  ac- 
qnirti  by  purchase — Denial  of  grantor's  title — 
Constructive  trust.  The  defendant  having  obtained 
possession  of  some  land  under  a  deed  of  sale 
from  P,  who  had  no  title  to  it  afterwards 
perfected  his  title  by  purchase  from  the  real 
owner.  In  a  suit  for  recovery  of  possession  of  the 
land  brought  by  the  plaintiflF,  claiming  to  be  a  subse- 
quent purchaser  from  P,  on  the  ground  that  the 
previous  purchase  by  the  defendant  was  a 
fraudulent  one.  Held,  that  the  defendant  was  not 
estopped  from  denying  P's  title  and  setting  up  his 
own  as  purchaser  from  the  real  owner.  Per  R\m- 
piNi,  J. — The  estoppel  only  exists  so  long  as  the 
grantee  claims  under  the  title  of  his  grantor  alone. 
Dnlton  V.  Fitzgerald,  [1897]  1  Ch.  Div.  440  ; 
on  appeal,  [1897]  2  Ch.  Div.  86,  distinguished. 
Paine  v.  Jones,  L.  R.  IS  Eq.  320,  referred  to.  Per 
WooDROFPE,  J. — Ss.  116  and  117  of  the  Evidence 
Act  are  not  exhaustive  of  the  doctrine  of  estoppel 
by  agreement.  The  ground  of  the  rule  of  estoppel 
laid  down  in  Dalton  v.  Fitzgerald,  [1S97]  1  Ch. 
Div.  86,  and  similar  cases  examined.  The  principle 
of  the  rule  in  such  cases  is  that  where  property  is 
taken  under  an  instrument  and  the  taking  posses- 
sion is  in  accordance  with  a  right,  which  would  not 
have  been  granted  except  upon  the  understanding 
that  the  possessor  should  not  dispute  the  title 
of  him  under  whom  the  possession  was  derived, 
there  is  an  estoppel.  The  ground  of  the  rule  of 
estoppel  in  the  case  of  bailees,  tenants,  licensees  and 
acceptors   of    bills   of   exchange    indicated.     Rup 

ChaND    GHOSE    v.    SARBESStJR    CHANDRA    ChUNDEB 

(1906)  .         .         .     I.  L.  R.  33  Calc.  915 

S.C.  10  C.  W.  N.  V47 

22.  Transfer  of  Pro- 

pertij  Act  {IV  of  1882),  s.  55,  cl.  (4)  (b),  cl.  (6)— Ven- 
dor's lien  for  unpaid  purchase-money — Sale-deed  con- 
taining acknowledgment  of  receipt  of  consideration 
money  in  full — Mortgagee  taking  the  mx)rtgage  without 
notice  of  unpaid  purchase-money — Evidence  Act  (/  of 
1872),s.  115.  In  a  registered  sale-deed  of  a  chawl  it 
■was  stated  that  the  vendor  had  received  considera- 
tion in  full  and  there  was  also  an  acknowledgment  of 
the  vendor  at  the  foot  of  the  deed  to  the  same  e£feot. 
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The  vendor  had  also  parted  with  all  the  title-deeds 
relating  to  the  property.  The  vendee  subsequently 
mortgaged  the  property  to  the  plaintiff  who  had 
no  knowledge  that  the  full  amount  of  the  consi- 
deration money  was  not  paid  to  the  vendor  though 
he  knew  that  the  vendor  was  in  possession  of  some 
portion  of  the  property.  Held,  that  the  defendant 
(the  vendor)  was  estopped  from  contending  that 
she  had  a  lien  on  the  chawl  for  the  unpaid  balance 
of  the  purchase-money  by  her  declaration  as  to  the 
receipt  of  the  whole  purchase- money  and  by  her  act 
in  handing  over  the  title-deeds.  Per  Batchelor, 
J.  : — A  vendor  of  immoveable  property  who  en- 
dor8?8  upjn  th3  purchase-deed  a  receipt  for  the 
purchase-money  cannot  set  up  a  lien  for  unpaid 
purchase- money  as  ag),inst  a  mortgagee  for  vilus 
without  notice  under  the  purchaser.  Tehilram  v. 
Kashibat  (1908)      .         .     I.  L.  R.  33  Bom.  53 

23. Estoppel  of  judgment- 
debtor  by  previous  petition— Application  to 
szt  aside  sale  in  execution  of  decree  not  mentioning 
fraud  and  irregularity.  The  fact  that  a  judgment- 
debtor,  who  petij/ions  to  have  the  sale  in  execution  of 
the  decree  against  him  set  aside  on  the  ground  of 
fraud  and  irregularity,  has,  in  a  petition  made 
previous  to  the  sale  asking  for  its  adjournment, 
made  no  mention  of  the  irregul  irities  relied  on  do3i 
not  create  an  estopp3l.  Mihitah  Dzo  v.  Leelanund 
Singh,  I.  L.  R.  7  Calc.  013,  followei.  Raman  v. 
Ku.vHAYAN        .         .      I.  L.  R.  17  Mad.  304 

24.  Parties  to  suit  both  deriv- 
ing title  frotti  the  same  do3Ument  —Ques'ion 
of  validity  of  document — Suit  for  possession.  The 
plaintiff  sue :i  the  defendant  to  recover  a  sura  of 
money  by  attachment  and  s  ile  of  certain  property  in 
the  legal  pos-session  of  the  defendant.  Both  the 
plaintiff  and  the  defendant  professed  to  derive  their 
title  by  virtue  of  a  document  which  the  Court  found 
was  invalid  according  to  Mahomedan  law.  Held, 
that  the  defendant  was  not  estopperl  from  denying 
its  validity,  and  the  Court  was  not  bound  to  hold 
that  the  document,  as  between  the  parties,  was  valid. 
The  defendant  being  in  possession,  it  was  for  the 
plaintiff  to  establish  her  right  to  attach  an  1  sell 
the  property  by  showing  superior  title  in  herself, 
whatever  might  be  the  rights  of  the  defendant. 
KuvARBAi  V.  Mir  Alam  Khan 

I.  L.  R.7Bom.  170 

25.  Rlghtsof  transferee  of  sub-       f 

lessee — Lease,  construction  of — Right  to  deny 
validity  of  lease.     A  Government  farmer  of  a  village 

(the  farm  being  for  his  life)  sub-leased  it,  and  the 
sub-lessee,  in  consideration  of  a  certain  sum,  made 
a  perpetual  lease  in  favour  of  the  defendant  at  a 
certain  annual  quit-rent.  Subsequently  the  proprie- 
tary settlement  of  the  village  (the  possession  being 
conditional  on  expiry  of  farm)  was  made  with  the 
sub-lessee,  whose  proprietary  rights  having  been  sold 
at  auction  were  purchased  by  the  plaintiff,  who  sued 
to  set  aside  the  lease.     Held,  on  the  construction  of 
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the  lease,  that  the  proprietor  professed  it  to  be  a  per- 
petual lease,  without  reference  to  its  determination 
on  the  expiry  of  the  sub-lease,  and  that  the  auction- 
purchaser,  being  the  locum  tenens  of  the  person 
whose  rights  he  purchased,  was  estopped,  as  would 
have  been  the  latter,  from  questioning  the  validity 
of  the  lease  in  favour  of  the  defendant.  Kurn 
Chowbey  v.  Jankee  Persad  .         .     1  Agra  164 


26. 


—  Acquiescence — Right 


of 


Hindu  widows — Effect  of  alienation  of  interest  in 
subject  of  suit.  A  Hindu  dying  intestate  left  two 
widows  {D  and  M)  as  his  co-heiresses.  A  document 
put  forward  by  a  third  party  (H)  as  a  will  of  the  de- 
ceased having  been  set  aside  by  the  Courts,  an  order 
was  passed  in  a  summary  suit,  under  Act  XIX  of 
1841,  by  which  the  property  was  equally  divided 
ibetween  the  widows.  One  of  them  (D)  subsequent- 
ly died,  leaving  a  will  disposing  of  her  share  to  her 
relatives.  Steps  were  taken  during  Z>'s  life  by  the 
other  widow  (M)  and  by  H  to  resist  the  registra- 
tion of  the  will ;  and  after  Z)'s  death,  M  applied  for 
the  attachment  of  D's  share  and  the  appointment  of 
a  curator.  Her  application  being  dismissed,  she 
commenced  a  regular  suit.  Held,  that  Jf 's  original 
acquiescence  in  the  title  set  up  by  H  did  not  deprive 
her  of  any  rights  which  accrued  to  her  as  one  of  the 
•co-heirs  of  her  husband  when  that  claim  was  decided 
to  be  untenable,  nor  could  her  alleged  alienation 
of  her  share  bar  her  present  suit.  Bhugwandeen 
DoBEY  V.  Myna  Baee 

9  W.  R.  P.  C.  23 :  11  Moo.  I.  A.  487 


27. 


Solehnama,       effect     of— 


Finding  hy  Judge  on  remand — Special  appeal. 
In  a  case  which  Avas  remanded  to  be  tried  on  its 
merits,  the  remanding  Judges  being  of  opinion  that 
it  was  not  barred,  the  additional  Judge  of  the 
zillih  adhered  to  his  former  opinion  that  the  plaint- 
iff's claim  was  barred  by  limitation,  but  found  as  a 
fact  that  she  had  been  a  party  to  a  solehnama 
and  other  acts  by  A\^hich  she  wets  estopped  from  her 
present  claim.  Held,  that  the  additional  Judge 
was  AATong  in  entering  again  into  the  question  of 
limitation  ;  but  that  his  finding  of  fact  could  not  be 
interfered  with  in  special  appeal,  and  that  the 
plaintiff  was  barred  by  the  solehnama  from  main- 
taining this  suit.  Bhugwan  Deen  Dohey  v.  Myna 
Baee,  9  W.  R.  P.  C.    23,    distinguished.     Judoo- 

BUNSEE  KOOER  V.  ASMAN  KoOER     .    14  W.  R.  370 


28. 


Minor,  contract  by — Deed  of 


relinquishment  executed  by  minor — Ratification  by 
acquiescence.  A  sued  in  1885  to  recover  certain 
estates  from  B,  alleging  claim  under  his  adoption, 
which  took  place  in  1865.  In  1875  A,  being  still  a 
minor,  relinquished  by  deed  his  claim  to  the  estates 
for  R  12,000,  but  noAv  alleged  that  he  thought  he 
was  relinquishing  it  only  in  favour  of  the  defend- 
ant's predecessor  in  title,  whb  died  in  1883,  having 
been  in  possession  of  the  estates  since  1867.  The 
plaintiff  attained  his  majority  in  1878.  Held,  that, 
whether  the  cause  of  action  arose  in  1865  or  1867,  it 
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was  equally  barred  from  1879  :  and  that  the  plaintiff 
was  bound  by  the  deed  of  relinquishment.  Assum- 
ing the  plaintiff  was  a  minor  of  15  years  of  age  at  the 
date  of  the  deed  of  relinquishment,  it  is  not  likely  he 
v/ould  not  have  understood  its  effect,  or  that  he 
failed  to  ascertain  it  when  he  attained  his  majority 
in  1878.  His  conduct  of  acquiescence  in  it  had, 
moreover,  acted  as  a  ratification  of  the  contract  of 
relinquishment.  Venkatachalam  v.  Mahalaksh- 
MAMMA    .         .  I.  L.  R.  10  Mad.  272 

29. Objection  of  minority- 
raised  after  completion  of  purchase  and 
possession  by  vendees.  The  vendees  in  a  suit  to 
enforce  a  right  of  pre-emption,  set  up  as  a  defence 
to  the  suit  that  the  sale  was  invalid,  on  the  ground 
that  they  Avere  minors,  and  therefore  incompetent  to 
contract.  Held,  that,  as  they  had  paid  their  money 
to  the  vendor  and  the  conveyance  had  been  perfect- 
ed, and  they  AA^ere  in  possession  of  the  property,  they 
AA-ere  estopped  from  urging  such  ground.  Khem 
Karam  v.  Har  Dayal         .     I.  L.  R.  4  All.  37 


30. 


Plea  of  non-liability  to  pre- 


emption of  property  acquired  by  pre-emp- 
tion. The  fact  that  a  property  has  been  acquired 
under  a  claim  of  pre-emption  does  not  estop  the  per- 
son Avho  has  acquired  it  from  pleading  that  the  right 
of  pre-emption  did  not  extend  to  such  property. 
Salig  Ram  v.  Debt  Parshad   .         .     7  N.  W.  38 

31.  Signature    on  blank  bond 

— Blank  stamped  paper.  Where  a  person  chooses 
to  entrust  to  his  oaau  man  of  business  a  blank  paper 
duly  stamped  as  a  bond  and  signed  and  sealed  by 
himself,  in  order  that  the  instrument  may  be  duly 
draAvn  up  and  money  raised  upon  it  for  his  benefit, 
if  the  instrument  is  afterwards  duly  drawn  up  and 
money  obtained  upon  it  from  persons  Avho  have  no 
reason  to  doubt  the  bond  fides  of  the  transaction,  it 
must,  in  the  absence  of  any  evidence  to  the  contrarj', 
be  taken  that  the  bond  A\'as  draAvn  in  accordance 
AA'ith  the  obligor's  AAishes  and  instructions.  Wahid- 
TJNNESSA  V.  SuRGADASS        .     I.  L.  R.  5  Calc.  39 


32. 


Destruction  of  document — 


Omnia  prcesumuntur  contra  spoliatorem.  In  a 
suit  brought  against  a  Collector  to  compel  him  to 
refrain  from  preventing  the  plaintiff  executing  his 
decree  against  certain  land,  the  only  issue  being 
AA'hether  the  land  Avas  the  private  property  of  the 
judgment-debtors  or  Government  service  land,  the 
plaintiff  alleged  that  the  land  had  been  granted  in 
fee  mainly  by  a  sanad  AA-hich  he  petitioned  the  mam- 
latdar  of  the  pergunnah  to  search  for  and  send  to  the 
Collector  ;  and  on  reference  by  the  High  Court,  the 
District  Judge  found  that  the  Collector  did  destroy 
the  document  that  purported  to  be  a  cop3'  of  a  sanad, 
such  as  the  plaintiff  petitioned  the  mamlatdar  to  send 
for.  Held,  that  it  Avas  not  competent  for  the  defend- 
ant to  say  that  the  document  AA-as  not  such  a  one  as 
could  be  legally  admitted  in  evidence,  and  that  the 
case  came  Avithin  the  rule,   omnia    prcesumuntur 
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contra  spoliator  em.     Aedeshir  Dhanjibhai  v.  Col- 
LECTOE  OF  SuRAT      .         .  3  Bom.  A.  C,  116 


4.  ESTOPPEL  BY  JUDGMENT. 

Civil  Procedure  Code,   1882, 


1 

s.  13  (1859,  s.  2).  The  doctrine  laid  down  in  the 
Duchess  of  Kingston's  Case,  2  Sm.  L.  C.  679,  as  to 
estoppel  by  judgment  is  applicable  to  cases  tried 
under  the  Civil  Procedure  Code,  s.  2  of  which  is 
consistent  with  that  rule.  Khugowlee  Singh  v. 
HossEiN  Bux  Khan 

7  B.  L.  R.  673  :  15  W.  R.  P.  C.  30 

2.  ■ Decree — Difference         between 

decree  and  agreement  on  which  it  was  based.  So 
long  as  a  decree  subsists  unreversed  and  unvaried, 
the  parties  thereto  and  those  claiming  under  them 
are  bound  by  it,  and  no  effect  can  be  given  to  any 
prior  agreement  regarding  the  same  matter  on  the 
ground  that  the  terms  of  the  decree  differ  from  those 
of  the  prior  agreement,  notwithstanding  that  the 
parties  had  requested  the  Court  which  passed  the 
decree  to  draw  it  up  according  to  the  terms  of  the 
agreement.     Jankibai  v.  Atmaram  Baburav 

8  Bom.  A.  C.  241 

3.  Decree  in  suit  on   kabuliat 

— Subsequent  suit  on  same  kabuliat.  A  suit  for 
rent  was  brought  against  the  guardian  of  a  minor, 
and  the  Court  gave  a  decree  founded  on  a  kabuliat 
given  by  the  ancestor  of  the  minor.  After  the  minor 
had  come  of  age,  a  suit  was  brought  against  him  for 
subsequent  arrears  under  the  kabuliat.  Held,  that 
he  was  estopped  by  the  decree  in  the  former  suit 
from  denying  the  validity  of  the  kabuliat.     Tari- 

NBEPERSAUD  GhOSE  V.  SrEEGOPAUL  PaUL  ChOW- 

DHRY      .         .         .     Marsh.  476 :  2  Hay  593 

4. Dismissal  of  suit 

on  failure  to  prove  kabuliat — Pleadings,  admiS' 
sion  in  statement  in.  Plaintiff  sued  before  on  a  ka- 
buliat of  1864,  and  did  not  admit  in  his  plaint  that 
he  had  cancelled  a  former  kabuliat  of  1862,  but 
merely  alleged  that  the  defendant  had  executed  the 
kabuliat  of  1864  which  recited  that  the  kabuliat  of 
1862  had  been  voluntarily  cancelled  by  the  defend- 
ant. The  defendant  denied  the  kabuliat  of  1864  and 
the  plaintiff,  having  failed  from  Inability  to  prove  it, 
was  not  estopped  now  from  suing  on  the  kabuliat  of 
1862,  and  saying  that  that  kabuliat  was  not  legally 
cancelled  by  him.  Doyne  v.  Khoodee  Ram  Mun- 
DUL    .         .         .  5  "W.  R.  8.  C.  C.  Ref.  16 


5. 


Decision  of  genuineness  of 
An  affirmation  in  general  tern^s   of 


documents. 

the  right  of  a  plaintiff  in  a  suit,  which  was  based  in 
some  measure  upon  certain  documents,  is  not  such  a 
decision  between  the  parties  as  precludes  the  defend- 
ant from  raising  a  question  as  to  the  genuineness 
of  these  documents  in  a  subsequent  suit  between  the 
same  parties.  Hurreehxjr  Mookerjee  v.  Ooma 
Moyee  Dossee       .         .         .        12  W.  R.  525 
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6.  Order  for  execution   of  de- 
cree without  notice  to  judgment- debtor.    A 

judgment-debtor,  against  whom  an  order  for  execu- 
tion has  been  obtained  behind  his  back,  is  not  estop- 
ped from  afterwards  contending  that  there  exists  no 
decree  which  can  be  executed.  Ishwardas  Jaoji- 
VAN  Das  v.  Dosibai         .     I.  ."L.  R.  7  Bom.  316 


7. 


Order     disallowing     objec- 


tions to  attachment— CmZ  Procedure  Code 
{1859),  S.246;  (1879)  s.  283.  L,m  execution  of  a 
decree  against  S,  a  member  of  an  undivided  Hindu 
family,  for  a  personal  debt,  attached  the  interest  of 
S  in  certain  lands  alleged  to  be  the  joint  property  of 
the  family  of  S.  K  intervened,  and  objected  to  the 
attachment  on  the  ground  that  the  property  was  not 
family  property  or  partible.  The  objection  was  dis- 
allowed under  s.  246  of  the  Code  of  Civil  Procedure 
(Act  VIII  of  1859).  No  suit  was  brought  by  K 
within  one  year  from  the  date  of  the  order,  but  L, 
who  purchased  the  right  of  S  in  the  lands  attached 
and  sold,  did  bring  a  suit  m  ithin  a  year  from  the 
date  of  the  order  to  obtain  what  he  had  bought  at 
the  Court  sale  from  K  and  others.  Held,  that  K 
was  estopped  from  again  pleading  that  the  same  pro- 
perty was  not  family  property  or  partible.  BAn^BUB 
Krishna  Rau  v.  Lakshmana  Shanbhoofe 

I.  li.  R.  4  Mad.  302 

8, Civil      Procedure 

Code,  1859,  8.  249,  rejection  of  claim  under — 
Limitation — Adverse  possession,  plea  of.  An 
order  passed  under  s.  246  of  the  Code  of  Civil  Pro- 
cedure, 1859>  rejecting  a  claim  after  investigation, 
will,  if  not  contested  by  suit  by  the  claimant,  estop 
him  afterwards  from  pleading  adverse  possession  at 
the  date  of  the  order  in  a  suit  brought  to  eject  him 
by  the  decree-holder.     Velayuthan  v.  Laksmana 

I.  li.  E.SMad.  506 


9. 


Civil      Pro  edure 


Code,  1882,  s.  335 — Order  rejecting  claim-petition. 
An  order  rejecting  a  claim -petition  under  s.  335  o£ 
the  Civil  Procedure  Code,  not  being  appealed 
against  within  one  year,  acquires  the  force  of  a 
decree,  Velayuthan  v.  Lakshmana,  I.  L.  R.  8  Mad. 
506,  followed.     Achuta  v.  Mammavu 

I.  li.  B.  10  Mad.  867 


10, 


Order    rejecting 


claim  under  Civil  Procedure  Code,  1882,  s.  281 — 
Parties — Non-joinder  of  puisne  mortgagee  in  a  mort- 
gage suit — Right  of  redemption — Transfer  of  Pro- 
perty Act  {IV  of  1882),  s.  85 — Claim  in  execution  to 
mortgage  premises.  A  mortgagee  sued  on  his  mort- 
gage and  obtained  a  decree  against  the  mortgagor 
for  the  principal,  together  with  the  huterest  accrued 
due  thereon,  and  for  the  sale  of  the  mortgage  pre- 
mises in  default  of  payment.  A  second  mortgagee, 
who  was  not  a  party  to  the  suit,  intervened  in  execu- 
tion, alleging  that  the  'land  was  not  liable  to  be 
attached  and  sold  by  reason  of  his  mortgage,  and  the 
Court  made  an  order  recognizing  the  priority  of  the 
decree-holder's  lien  and  giving  to  the  second  mort- 
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gagee  the  opportunity  of  discharging  it.  No  suit 
was  brought  to  question  this  order.  The  first  mort- 
gage was  not  paid  off,  and  the  mortgage  premises 
were  brought  to  sale.  The  purchaser,  who  was  the 
first  mortgagee,  now  sued  for  possession  of  the  land, 
and  his  claim  was  resisted  by  the  second  mortgagee. 
Heldt  (i)  that  the  non-joinder  of  the  present  defend- 
ant in  the  suit  on  the  mortgage  constituted  no  bar 
to  the  present  suit ;  (ii)  that  the  second  mortgagee 
was  estopped  from  now  re-asserting  his  claim. 
Krishnan  v.  Chadayan  Ktjtti  Haji 

I.  L.  K.  17  Mad.  17 


11. 


Civil    Procedure 


Code  {Act  VIII  of  1859),  s.  246— Civil  Procelure 
Code  {Act  XIV  of  1882),  ss.  281,  283— Limitation 
Act  {XV  of  1877),  Sch.  II,  Art.  11— Limitation  Act 
{IX  of  187 l)y  Sch.  II,  Art.  15 — 8uit  for  'possession. 
In  certain  execution -proceedings  land  was  attach- 
ed, but  before  the  sale  the  judgment-debtors,  with 
the  permission  of  the  Court,  sold  the  land  to  the 
plaintiffs.  Previous  to  this  sale,  certain  persons  had 
come  forward  in  the  execution-proceedings,  and  had 
claimed  the  land  as  having  been  sold  to  them  by  the 
father  of  the  judgment-debtors  :  this  claim  was  dis- 
allowed in  November  1876.  In  1881  the  plaintiffs, 
alleging  that  they  had  been  dispossessed  by  certain 
persons,  amongst  whom  were  the  claimants  in  the 
execution -proceedings,  brought  a  suit  to  recover  pos- 
session of  this  land  against  these  persons.  This  suit 
was  decided  against  the  plaintiffs  in  the  lower  Appel- 
late Court,  on  the  ground  that  they  had  failed  to 
prove  that  they  had  been  in  possession  of  the  land 
twelve  years  before  suit.  On  appeal  to  the  High 
Court,  the  plaintiffs,  appellants,  contended  that 
the  claim  of  the  defendants  in  the  execution- 
proceedings  having  been  rejected,  and  they  not 
having  brought  a  regular  suit  wthin  one  year  from 
the  order  of  rejection  to  establish  their  right  to  pos- 
session, the  defendants  were  prevented  by  that  order 
from  contending  that  the  plaintiffs  had  not  beer,  in 
possession  at  the  time  of  that  order.  Heldf  that  the 
order  did  not  operate  as  an  estoppel  against  the  de- 
fen  dan  ts  ;  and  even  if  it  could  so  operate,  it  would 
not  do  so  until  the  time  had  run  out  within  which 
they  could  have  brought  a  suit  to  establish  their 
right  to  possession,  and  that  such  time  had  not  ex- 
pired. Gend  Lall  Tewaki  v.  Denonath  Bam 
Tewaei       .         .         .        I.  L.  E.  11  Gale.  673 


12. 


Construction  of  decree  made 


in  order  in  execution-proceeding — Finality 
of  such  order — Omis.non  to  appeal  against  order. 
A  Court  having  jurisdiction  decided  in  the  course  of 
execution -proceedings  (in  an  order  which  was  not 
appealed)  that  the  decree  to  be  executed  awardea 
mesne  profits  according  to  its  true  construction. 
Heidf  that  this  decision  had  become  final  between  the 
parties,  not  under  s.  13  of  Act  X  of  1877,  but  upon 
general  principles  of  law,  as  an  interlocutory  order  in 
the  suit.  The  order  constming  the  decree  having 
been  made  in  the  same  suit  in  which  the  application 
was  made,  the  question  whether   the  law    of    res 
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Judicata  applied  was  not  relevant,  that  term  refer- 
ring   to   a   matter  decided  in  another   suit.     Ram 

KiRPAL  V.  RUP  KUARI 

I.  Ii.  E.  6  All,  269 :  L.  R.  11 1.  A.  87 

13.  — Civil    Procedure 

Code,  s.  13,  expl.  II — Execution  of  decree — Principle 
of  res  judicata  as  applied  to  execution  proceedings — 
Decision  not  in  another  suit,  hut  in  same  suit.  Where 
a  person  on  his  own  application  was  added  as  a 
party  respondent  to  an  appeal,  and  on  the  case 
on  appeal  being  remanded  imder  s.  562  of  the 
Code  of  Civil  Procedure  for  re-trial  ou  the  merits, 
practically  took  no  steps  whatever  to  defend  the 
suit : — Held,  that  he  could  not  afterwards  plead  by 
way  of  objection  to  execution  of  the  decree,  matters 
which  ought  to  have  formed  part  of  his  defence  to 
the  suit,  had  he  chosen  to  defend  it.  Ram.  Kirpal 
V.  Rup  Kuari,  I.  L.  R.  6  All.  269,  referred  to. 
KisHAN  Sahai  v.  Aladad  Khan 

I.  L.R.  14A11.64 


14. 


Li    reference  to> 


an  application  for  execution  of  a  decree,  a  Court 
made  an  order  between  the  parties  construing  the 
decree  to  aw^ard  interest  at  a  certain  rate  till  pay- 
ment. Held,  that  no  contrary  construction  could  be 
placed  upon  the  decree  in  a  subsequent  application 
in  the  execution  proceedings.  Ram  Kirpal  v.  Rup 
Kuari,  I.  L.  R.  6  All.  269,  referred  to  and  followed, 
Beni  Ram  v.  Nakhu  Mal 

I.  L.  R.  7  All.  102  :  L.  R.  11 1.  A.  181 

15. Decree  in  suit  to  set  aside 

adoption — Reversioner.  Quaere  :  Whether  a  de- 
cree in  favour  of  the  adoption  passed  in  a  suit  by  a 
reversioner  to  set  aside  an  adoption  is  binding  on  any 
reversioner  except  the  plaintiff  ;  and  whether  a  deci- 
sion in  such  a  suit  adverse  to  the  adoption  would  bind 
the  adopted  son  as  between  himself  and  any  other 
than  the  plaintiff.  Jtjmoona  Dassya?\  Bamascon- 
daei  Dassya 

I.  L.  R.  1  Calc.  289  :  25  W.  R.  285 
L.  R.  8  I.  A.  72 

See  Bhagwanta  v.  Sukhi      I.  L.  E.  22  AIL  83 

and  Chheddu  Singh  v.  Duega  Dyi 

I.  Ii.  R.  22  All.  852 


16. 


EflFect  of  decree  appealed 


from  after  compromise  on  appeal — Limit  of 
rule — No  bar  to  persons  contesting  inter  se  under  a 
title  derived  from  one  of  the  original  litigants. 
An  adoption  having  been  held  to  be  valid  by  the 
High  Court  on  appeal  from  a  Subordinate  Court,  an 
appeal  to  the  Privy  Coimcil  was  prefen-ed,  when  the 
parties  entered  into  a  compromise  and  the  appeal, 
was  permitted  to  be  withdrawn.  Hdd,  that  the 
decree  of  the  High  Court  as  to  the  validity  of  the 
adoption  became  final  and  was  not  affected  by  the 
compromise  so  as  to  allow  the  matter  to  be  again 
litigated  between  the  parties  or  their  privies.  Al- 
though the  decision  of  a  Court  as  to  the  validity  cf. 
an  adoption  in  a  suit  between  A  and  B  may,  in  any 
subsequent  proceedings  between  A  and  those  claim*- 
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ing  under  him  on  the  one  side  and  B  and  those 
■  claiming  under  him  on  the  other,  estop  the  parties  to 
such  proceedings  from  again  questioning  the  validity 
of  the  adoption,  yet  in  a  suit  where  both  the  contest- 
ing parties  claim  under  B,  such  decision  will  not 
operate  as  an  estoppel  so  as  to  prevent  the  validity 
of  the  adoption  being  again  questioned  by  either 
party  to  such  suit.  Vythilinga  Muppanar  v. 
ViJAYATHAMMAL     .         .         I.  L.  R.  6  Mad.  43 


17. 


Decree    in 

pendenie   lite. 


compromised 

A    person     who 


:  suit — Purchaser 
buys  with  her  eyes  open,  pendente  lite,  cannot 
maintain  a  suit  involving  a  revival  and  re-trial  of 
the  very  question  decided  in  her  vendor's  suit. 
Naduroonissa  Bibee  v.  Aghur  Ali  Chowdhry 

7  W.  R.  103 


18. 


Decree  in  suit  to  impeach 


•  conditional  sale — Purchaser  from  conditional 
vendor.  The  purchaser  of  the  conditional  vendor's 
interest  pending  the  suit  to  impeach  the  conditional 
sale  must  be  bound  by  the  decree  in  that  suit.  Gha- 
ZEE-OODDEEN  V.  Bhookun  Doobey    2  Agra  301 

19.  Decrees  against  sisters  with 

life-interest  in  property  of  father— Effect  of, 

on  survivor.  The  survivor  of  seveml  Hindu  sisters  is 
not  bound  by  decrees  obtai  led  against  her  listers 
during  their  lives,  whose  interest  was  only  a  life 
interest  in  thoir  father's  property,  which  on  their 
death  passed  to  the  survivor  as  heir  of  her  father. 

JOYGOBIND  SOHOY  t'.  MaHTAB  KoONWAR 

7  W.  R.l 


20. 


Decree  as  to  right  of  "wray 


— Effect  of,  as  against  auction- im re haAser  of  lands 
in  mortgage  suit.  A  brought  a  suit  against  B  to 
have  it  declared  that  B  jiossessed  no  right  of  way 
over  his  lands.  This  suit  was  dismissed,  and  B 
obtained  a  decree  establishing  his  right.  Previous 
to  the  institution  of  this  suit,  A  had  mortgaged  the 
same  lands  to  C,  who,  after  the  suit,  caused  the  lands 
to  be  sold  under  his  mortgage,  and  became  the 
purchaser  at  the  auction -sale.  In  a  suit  by  C 
against  B  to  have  it  declared  that  no  such  right  of 
way  existed  over  the  lands  : — Held,  that  C  was  not 
estopped  by  the  previous  decision  against  A,  his 
mortgagor,  from  again  raising  the  question  of  the 
validity  of  the  right  of  way  over  the  slid  lands. 
BoNOiviALEE  Nag  v.  Koylash  Chunder  Dey 

I.  L.  R.  4  Calc.  692 

21.  . Reliance    by    plaintiflF    on 

ease  in  their  favour  subsequently  reversed. 
Where  the  plaintifl'.s  aj)pealed  in  both  the  lov^er 
Courts  to  the  jurisliction  for  the  determi  lation  of 
a  previous  suit  as  evidence  in  their  favour,  and  em- 
bodied it  in  their  plaints  as  being  a  material  particu- 
lar of  the  cause  of  action  which  they  proposed 
to  establish,  they  were  not  allowed  in  appeal  to  the 
High  Court  to  object  to  the  reception  by  the  lower 
Appellate  Court  of  the  judgment  in  question  as 
evidence  in  the  present  cause,  on  the  ground  that 
they  were  not  parties  to  that  case,  although  the 
Judge,  on  review,   revereed  the  judgment  he  had 
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already  passed  in  favour  of  these  plaintiffs  on  the 
strength  of  the  decision  of  the  High  Court,  which 
reversed  the  judgment  i  i  the  previous  suit  on  w  hich 
the  plaintiJBfs  had  relied.  Panioty  v  Parbuttv 
Chowdhrain  ...         8  W.  R.  492 

22.  Decree    in  former  uisue- 

cessful  suit — Raising  same  title  as  defence  in 
subsequent  suit.  The  fact  that  a  person  failed  to 
establish  a  prescriptive  title  in  a  suit  in  \\  hich  he 
was  plaintiff,  does  not  debar  him  from  defending  his 
right  of  possession  against  another  plaintiff  suing 
him  for  the  property.  Shridhar  Vinayak  r. 
Babaji  bin  Jivaji     .         .       6.  Bom.  A.  C.  220 

23.  Suit  for  wasilat  after  dec- 
ree for  possession — Setting  up  title  of  third 
party.  In  a  suit  for  wasilat  brought  after  a  decree 
awarding  jwssession  to  the  plaintiff  the  defendant 
cannot  set  up  the  title  of  a  third  person.  Bengal 
Coal  CojIpany  v.  Dareembah  Dahea 

Marsh.  105  :  1  Hay.  181 


24. 


Decision  in  former  suit  de- 


claring patni  sale  valid — Claim  in  another 
form.  Where  a  patni  talukh  had  been  sold  for 
arrears  of  rent,  and  certain  persons,  claiming  to  have 
been  in  possession  of  the  superior  zamindari  rights 
in  the  estate,  had  sought  on  a  former  occasion  to 
set  aside  the  sale,  but  had  failed,  and  now  renewed 
the  attempt : — Held,  that,  even  if  the  claim  of 
these  i^ersons  to  the  zvmindari  rights  had  been 
proved,  which  was  not  the  case,  they  could  not 
now  repeat  their  old  suit  against  the  patnidar  in  a 
new  form  :  still  less  could  they,  after  having 
alwaj's  denied  the  existence  of  the  patni  talukh, 
now  claim  in  appeal  to  be  its  owners,  if  it  existed. 
Kurd  Nath  Dass  v.  Roma  Nath  Surma 

25  W.  R.  321 

25. —  Decree    on    disclaimer  of 

title  by  defendant  in  written  statement. 
If  one  of  the  defendants  in  a  suit  for  possession 
puts  in  a  wTitten  statement  disclaiming  ail  interest 
in  the  projxrty  in  suit  and  a  decree  is  made  by 
reason  and  on  the  faith  of  such  disclaimer,  the 
decree  is  valid  against  him  and  he  is  absolutely 
concluded  by  it  so  long  as  fraud  is  not  prove<l. 
Radha  KiSHEN  Chowdhry  v.  Komui.  Shaw 

25  W.  R.  128 

26 Decree  by  consent  in  former 

suit — Evidence  Act,  s.  116 — Suit  for  }iossession. 
Plaintiff  alleged  a  purchase  of  land  from  A  and  B,  of 
which  he  afterwards  granted  them  a  pottah  and 
retainetl  them  in  posse^ssion,  and  he  put  in  evidence 
a  consent  decree  obtained  against  B  for  arrears 
of  rent.  Held,  in  a  suit  brought  to  recover  posses- 
sion on  the  ground  of  the  tenancy  having  expired, 
that  the  decree  worked  no  estoppel  against  B  by 
virtue  of  s.  116  of  the  Evidence  Act,  and  did  not 
relieve  the  plaintiff  from  the  necessity  of  proving  his 
case  completely.  Soldar  Mundul  v.  Nilcomul 
Chatterjea  .         .         .         .     1  C.  L.  R.  528 
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27. 


Judgment  by  consent.    A 


judgment  by  consent  raises  an  estoppel  just  in  the 
same  way  as  a  judgment  after  the  C'ourt  has  exer- 
cised a  judicial  discretion    in    the  matter.     Laks- 

MISHANKAR  DeVSHANKAR  r.  ViSHNURAM 

I.  L.  R.  24  Bom.  77 


28 


Decree  establishing    joint 


liability — Stut  for  coniribvtwn — Denial  of  liabi- 
lity.  Where  a  joint  decree,  passed  against  several 
defendants,  has  been  satisfied  out  of  the  property  of 
one  of  them,  and  then  a  subsequent  suit  for  con- 
tribution has  been  brought  by  the  latter  against  her 
co-defendants  in  the  former  suit,  there  is  nothing  to 
prevent  the  defendants  from  shoAAing  that,  as  be- 
tA\'een  themselves  and  the  plaintifip,  the  latter  alone 
was  liable  to  satisfy  the  decree  in  the  former  suit, 
and  that  consequentlj^  they  are  not  liable  to  con- 
tribute.    AsMAX  Sing  v.  Ajnas  Koer 

2  C.  L.  R.  406 

29.  Decree   against  karnavan, 

effect  of — Representation  by  karnavan  of  mem- 
bers of  Malabar  tarwad — Civil  Procedure  Code, 
1882,  ss.  13  and  30.  Although  the  members  of 
a  tarAvad  or  family  may,  in  an  irregular  fashion,  be 
represented  by  a  karnavan  of  the  tarAvad  in  a  suit, 
the  decree  therein  does  not  raise  an  absolute  es- 
toppel against  members  not  actually  brought  on  the 
record.  Ittiachan  v.  Vcllappan,  I.  L.  R.  8  Mad. 
484  ;  and  Sri  Devi  v.  Kelu  Eradi,  I.  L.  R.  10  Mad. 
79  followed.  KoMAPrAN  Nambiar  v.  Ukkaran 
Nambiar  .         .         .        I.  L.  R.  17  Mad.  214 

30   . Competent  Court — Res  judi- 

cata^Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13 

Court  of  competent  jurisdiction — Whether  a  decision 

of  a  previous  suit  for  compensation  was  one  of  a  Court 
of  competent   jurisdiction  to  bar  a  subsequent  claim 
far  compensation   in  a  suit  for  arrears   of  rent,  as 
well  as  for  compensation — Mixed  question  of    law 
and  fact.     A  suit  for  compensation  Avas  brought  in 
the  Court    of  the  Munsif  at  Goas  in  1868  by  the 
plaintiff  {patnidar)  against  the  defendant's  prede- 
cessors (darpatnidars),  upon  the  basis  of  a  darpatni 
kabuliyat,  AAhich  stipulated  that  the  darpatnidars 
would   deliver    certain    aiticles  to  the  plamtiff's 
landlord,  or  in  default  they  A\ould  compensate   the 
plaintiff  for  any  damage  she  might  sustain.     The 
Court  (Avhich  had  no  jurisdiction  to  try  suits  for 
rent)  gave  a  decree  to  the  plaintiff  for  damages 
which  she  had  sustained  for  the  darpatnidars'  de- 
fault.    In  a  subsequent  suit  brought  by  the  same 
plaintiff  against  the  same  defendants  in  the  Court  of 
the  M^msif  at  Moorshidabad  for  arrears  of  rent,  as 
well  as  for  compensation  for  breach  of  the  aforesaid 
contract,  it  AAas  contended  on  behalf  of  the  defend- 
ants that  the  decision  in  the  previous  suit,  so  far  as 
compensation  Avas  concerned,  could  not  operate  as 
res  judicata.     Held,  that,  although  the  Court  of  the 
Munsif  at  Goas  Avas  not  competent  in  1868  to  en- 
tertain a  suit  for  arrears  of  rent,  it  was  competent 
to  entertain  a  suit  for  compensation  for  breach  of 
contract,  and,  as  the  previous  suit  Avas  not  a  suit  for 
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arrears  of  rent,  nor  was  the  claim  in  the  subsequent' 
suit,  so  far  as  it  related  to  the  amount  of  compensa- 
tion under  the  stipulation,  a  claim  for  arrears  of  rent, 
so  the  decision  in  the  previous  suit  Avas  a  decision  of 
a  competent  Court,  and  it  aaouIcI  operate  as  res  judi- 
cata. Held,  also,  that  on  the  previous  suit  a  parti- 
cular stipulation  contained  in  a  particular  kabuliyat 
having  been  held  to  be  valid  as  betA\een  the  parties, 
it  Avas  not  open  to  the  Court  subsequentl}'^  to  try 
the  issue  AA'hether  that  particular  stipulation  Avas 
valid  or  not,  the  question  being  a  mixed  question  of 
laAv  and  fact.  A  decision  in  a  previous  suit  on  a 
question  of  laAv,  even  if  erroneous,  Avould  operate  as 
res  judicata  in  a  subsequent  suit.  ParthMsaradi 
,  Ayyangar  v.  Chinna  Krishna  Ayyangar,  I.  L.  R.  5 
Mad.  304,  dissented  from.  Bishnu  Priya  Chow- 
DHURAKi  v.  Bhaba  Sundari  Debya  (1901) 

I.  li.  R.  28  Calc.  318 


31. 


Decree — ■  Whether 


a       decree 

estops  a  person  not  a  party  to  it — Evidence.  Certain 
property  conveyed  by  one  Abdul  Ali  to  his  Avife  was 
purchased  by  one  (?  at  a  sale  held  in  execution 
of  a  mortgage-decree  against  the  AA'ife.  In  a  previous 
suit,  to  Avhich  G  and  all  the  heirs  of  Abdul  Ali  Avere 
parties,  it  Avas  held  that  the  heirs  of  Abdul  Ali  AA^ere 
estopped  from  shoAving  that  the  conveyance  by  Ab- 
dul Ali  to  his  Avife  Avas  a  fictitious  transaction,  and 
a  decree  AA^as  made  in  (r's  favour.  In  a  subsequent 
suit  between  G  and  one  B,  Avho  Avas  no  party  to  the 
previous  suit :  Held,  that  B  Avas  not  estopped  by 
that  decree  from  disputing  G's  title  to  the  pro- 
perty. Brojendra  Kumar  Roy  Chowdry  v. 
Gopi  Mohan  Roy  (1903)       .        7  C.  W.  W.  574 

32. Representative  of  deceased 

■pla,intiS— Civil  Procedure  Code,  ss.   401  et  seq. — 
Suit  in  forma  pauperis — Death  of  plaintiff — Decree 
passed   in  ignorance  of  plaintiff'' s  death — Appeal — 
Consent  order  for  re-trial — Objection    to    jdaintiff's 
representative  suing  in  forma  pauperis.    The  plaint- 
iff in  a   suit  brought  in  formd   pauperis  died,  but 
in  ignorance  of  her  death  the  Coiu-t  passed  a  decree 
in  her   favour.     The  defendant  appealed,  making 
respondent  to  his  appeal  a  lady  AA-hom  he  alleged  to 
be  the  lethal  representative  of  the  deceased  plaintiff. 
On  this  appeal  an  order  AA^as  passed,  by  consent  of 
parties,  sending  back  the  suit  to  be  re-  tried  on  the 
merits  as    betAveen  the  defendant  and   the  person 
nominated  by    him    as    plaintiff,   and    it  Avas    so 
re-tried,    and  a  decree  *vas  again  passed  in  favour 
of  the  plaintiff.     Held,  that  it  A\as   not  thereafter 
open  to  the  defendant  to    object    that    there    had 
been  no  inquiry  into  the  right  of  the  representative 
of  the  original  plaintiff  to  sue  as  a  pauper.     Akbar 
HusAiN  V.  Alia  Bibi  (1902)  I.  L.  R.  25  AIL  137 
gg^      ______ ^  Purchaser  of  land — Estoppel 

bv  judgment— Res  judicata— Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  13— Purchaser,  previous  suit- 
Defence  in  previous  suit— Vendor,  possession  of— 
Pleader,  non-disclosure  of  facts  by— Evidence  Act  (/ 
of  1872),  s.  115 — Fraud — Silence,  when  fraudulent. 
A     purchaser      of     land    cannot     bo     estopped 
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by  a  judgment  in  a  suit  against  his  vendors 
■commenced  after  the  purchase,  although  the  former 
had,  as  pleader  for  the  vendors,  actively  defended 
-the  suit.  Mercantile  Investment  and  General 
Trust  Company  v.  River  Plate  Trust,  Loan,  and 
Agency  Company,  [1894]  1  Ch.  578  ;  Mohunt  Das  v. 
mikomal  Dewan,  4  C.  W.  N.  283,  followed.  If, 
however,  the  purchaser  had  allowed  the  vendors  to 
remain  in  possession  intending  to  mislead  the  plaint- 
iff, who,  having  been  so  misled,  had  sued  them, 
the  decree  in  suit  would  bind  him  on  the  ground  of 
fraud.  Silence  amounts  to  fraud  for  which  a  Court 
will  grant  relief  only,  when  it  is  the  non-disclosure 
of  those  facts  and  circumstances,  which  one  party 
is  legally  bound  to  communicate  to  the  other.  Fox 
v.  MacJcreth,  2  R.  R.  55,  followed.  M'Kenzie  v. 
British  Linen  Company,  6  App.  Gas.  82,  distin- 
guished. The  silence  must  also  be  a  true  cause  of 
-the  change  of  position  of  the  other  party.  Pickard 
V.  Sears,  6  A.  Sf  E.  469  :  45  R.  R.  538,  referred  to. 
A  person  conducting  as  pleader  the  defence  on  behalf 
■of  a  defendant  is  under  no  legal  obligation  to  dis- 
close to  the  plaintiff  the  fact  that  the  defendant 
had,  prior  to  the  suit,  transferred  the  subject- 
matter  of  the  suit  to  him.  Mohunt  Das  v.  Nilkomal 
Dewan,  4  C.  W.  N.  283,  referred  to.  S.  115  of  the 
Evidence  Act  (I  of  1872)  does  not  apply  to  a  case 
in  which  a  belief,  otherwise  caused,  has  been  only 
allowed  to  continue  by  reason  of  any  omission  on 
the  part  of  the  person  against  whom  the  estoppel 
is  sought  to  be  raised.  Joy  Chandba  Banbbjeb 
/v.  Sebenath  Chattebjee  (1905) 

I.  li.  R.  32  Calc.  357 


5.  E5T0PPELBYC0NDUCr. 

See  Hindu  Law — Self- Acquisition. 

I.  L.  R.  33  Calc.  1119 

Repress  atatio  a      made     to. 


1. 


tind  acted  upon  by,  party.  When  a  person  wil- 
fully induces  another  to  believe  the  exist3nce  of  a 
certain  state  of  things,  and  to  deal  with  him  on  the 
faith  of  it,  he  and  those  who  claim  under  him  are 
conclusively  bound  by  the  representation  so  made. 
Ameee  Ali  v.  Syed  Ali  .         .  5  W.  R.  289 

Baneepbrshad  v.  Mau>5  Sinqh    .     8  W.  R.  67 

2.  Evidence  Act,    1872,  a.  115 

— Per^nitting  person  to  believe  in  and  act  upon  the 
truth  of  anything.  S.  115  of  the  Evidence  Act, 
which  contemplates  a  person  "  by  his  declaration, 
act,  or  omission  intentionally  causing  or  permitting 
another  person  to  believe  a  thing  to  be, true  and  to 
act  on  that  belief  "  in  which  case  he  cannot  "  deny 
the  truth  of  the  thing  "  refers  to  the  belief  in  a  fact 
and  not  in  a  proposition  of  law.  Rajnarain  Bose 
V.  Universal  Life  Assurance  Co. 

I.  L.  R    7  Calc.  594 
10  C.  L.  R.  561 

8. Admission         of 

poird  of  law.    An  admission  on  a  point  of  law  is  not 


ESTOPPEL— coriifZ. 

5.  ESTOPPEL  BY  CONDUCT— cow<rf. 

an  admission  of  a  "  thing  "  so  as  to  make  the  admis- 
sion matter  of  estoppel  within  the  meaning  of  s.  115 
of  the  Evidence  Act.  Jotendro  Mohiin  Tagore  v. 
Oanendro  Mohun  Tagore,  9  B.  L.  R.  377  :  L.  R. 
I.  A.  Sup.  Vol.  47,  and  Oopee  Loll  v.  Chundrablee 
Buhoojee,  11  B.  L.  R.  391,  referred  to.  Jaqwant 
Singh  v.  Silan  Singh       .      I.  L.  R.  21  All.  285 


4. 


Estoppel     caused 


by  representation    on    which    action    has    followed 
— Title,  as  between  rival  purchasers  supported    by 
an  estoppel  affecting  the  assignee  of   the  person  es- 
topped—Notice.    The  law  enacted  in  the  Evidence 
Act,  1872,  s.  115,  relating  to  estoppel  as  a  conse- 
quence of  declaration,   act,    or    omission  causing 
another's  belief,  and  action  thereon,  does  not  differ 
from  the  English  law  on  that  subject,  of  which  the 
general  principle 'S  stated  in  Oairncross  v.  Lorimer,  3 
H.  L.  C.    829.     The  main  question,   in  determining 
whether  estoppel  has  been  occasioned,  is  whether  tlie 
representation  has  caused  the  person  to  whom  it  has 
been  made  to  act  on  the  faith  of  it.     The  existence  of 
estoppel  does  not  depend  on  the  motive  or  on  the 
knowledge  of  the  matter,  on  the  part  of  the  person 
making  the  representation.     It  is  not  essential  that 
the  intention  of  the  person  whose  declaration,  act,  or 
omission  has  induced  another  to  act,  or  to  abstain 
from  acting,  should  have  been  fraudulent,  or  that  he 
should  not  have  been  under  a  mistake  or  misappre- 
hension.    The  word  "  intentionally  "  seems  to  have 
been  used  in  s.  115  for  the  purpose  of  declaring  the 
law  as  it  had  been  stated  to  be  in  judgments  in  Eng- 
land.    On  this  point,  the  opinions  expressed  in  the 
judgments  in  Oanga  Safuii  v.  Hirah  Singh,  I.  L.  B. 
2  All.    809,  and  in  Vishnu  v.  Krishnan,   I.  L.  R.  7 
Mad.  3,  referred  to  and  disaffirmed.     A  widow  had 
held  benami,  for  her  husband  during  his  life,  pro- 
perty as  to  which  he  had  executed  a  hibanaraa  in  her 
favour.     After  his  death,  she  mortgaged  the    pro- 
perty, her  son  representing  her  in  the   transaction. 
After  her  death,  in  a  suit  between  rival  purchasers  of 
part  of  the  property  comprised  in  the  hibanama 
and  in  the  mortgage,  the  plaintiff  derived  his  title 
from  the  son,  having  purchased  his  inherited  share 
of  the  estate,  while  the  defendants  relied  on  a  pur- 
chase at  a  sale  in  execution  of  a  decree  obtained  by 
the  mortgagee.     Held,  that  s.  115  of  the  Evidence 
Act  was  applicable.     The  son  had  represented  that 
the  hiba  gave  a  right  to  his  mother  to  mortgage,  and 
consequently  neither  he  nor  his    representative  in 
estate  could  be  allowed  to  deny  the  truth  of  this 
representation,    intentionally    made   on   his   part, 
which  also  had  been  acted  on  by  the  mortgagee  ; 
and  it  made  no  difference  that  the  son  had  not  had 
a  fraudulent  intention.     As  a  result  of  the  estoppel 
upon  the  son,  any  purchaser  of  the  mortgagee's  in- 
terest, at  a  sale  regularly  carried  out,  would  have 
acquired  a  valid  title  to  the  property,  although  such 
purchaser  might  have  been  fully  aware  of  all  the 
circumstances.     Sarat   Chundbr   Dey   v.    Gopal 
Chundbr  Laha  .         .     L  li.  R.  20  Calc.  296 

L.  R.  19  1.  A.  203 


(     3703     ) 


DIGEST  OF  CASES. 


(    3704    ) 


ESTOPPEL— cowi^;. 


5. 


ESTOPPEL  BY  CONDUCT— con^ 
Representative — Representa- 


tion by  person  other  than  party  through  whom  plaintiff 
■claims — Suit  fo  r  property  through  prior  holder. 
Where  a  person  claims  property  as  the  representa- 
tive of  another,  the  doctrine  of  estoppel  cannot 
apply  torothssntationsmade  by  any  one  except 
that  other  person.      Ranga  Rau  v.  Bhavayammi 

I.  L.  R.  17  Mad.  473 


e. 


—  Minor,  fraud  by — Fraudulent 


representation  by  minor  that  he  was  of  age — Con- 
tract by  minor.  A  minor  representing  himself  to 
be  of  full  age  sold  certain  property  to  A  and  exe- 
cuted a  registered  deed  of  sale.  The  deed  contained 
a  recital  that  he  was  twenty-two  years  of  age.  Held, 
in  a  suit  by  him  to  set  aside  the  sale  on  the  ground  of 
his  minority,  that  he  was  estopped.  Ganesh  Lala 
V.  Bapu       .         .         .     I.  L.  R.  m  Bom.  Id8 

7. 


Intention    of      parties      as 

evidenced  by  their  acts — Execution  of  deed  of 
partition — Vendor  and  purchaser.  Whatever  may 
by  the  real  intention  amongst  themselves  of  some  of 
the  members  of  a  Hindu  joint  family  in  executing  a 
deed  of  partition,  purchasers  from  them  have  an  un- 
doubted right  to  bind  them  by  the  execution  of  the 
•deed  and  their  public  acts  attending  it  to  the  fulfil- 
ment of  those  obligations  which  such  public  acts  cast 
upon  them.  Sfkhimani  Dasi  v.  Mahendro  Nath 
DuTT    .         .         .         .        4.  B.  L.  R.  P.  C.  16 

B.C.     SOOKHEEMONEE      DOSSEE       V.         MOHENDRO 

Nath  Dutt  .         .         .  13  W.  R.  P.  C.  14 


8. 


False     representations     to 


induce  others  to  contract.  Parties  who  by 
false  representations  induce  others  to  enter  into  con- 
tracts are  estopped  from  afterwards  falsifying  their 
statements,  and,  if  necessary,  may  be  compelled  to 
make  them  good.  Radhakishen  v.  Shureefun- 
NissA      ....  "W.  R.  1864,  11 

9. CondU3t     of     complainant 

conducing  to  acts  complained  of — Claim  to 
relief.  If  the  person  who  asks  for  redress  is  a  party 
who  has  countenanced  the  acts  of  which  he  com- 
plains, the  Court  is  bound  to  refuse  him  any  redress 
or  assistance.     Bhyro  Dtjtt  v.  Lekhranee  Kooer 

16  W.  R.  123 


10. 


Suit    by    guardian  to  set 


aside  lease  m.ade  by  herself.  A  guardian  was 
not  allowed,  after  having  given  a  lease  of  the  minor's 
property,  to  bring  a  suit  to  set  it  aside,  because  it 
was  prejudicial  to  the  minor's  interests.  Where  a 
suit  was  brought  under  such  circumstances,  it  was 
dismissed  with  costs,  the  Court  leaving  the  minor  to 
sue  to  set  aside  the  lease  through  some  other  person 
as  next  friend.  Monmohinee  Joginee  v.  Jugo- 
BTJNDHOO  Sadookhan      .         .         19  W.  R.  233 

11.  Mortgage  by  minor — Void- 
able mortgage — Estoppel — Evidence  Act  (/  of 
1872),  s.  115— Fraud— Specific  Relief  Act  (X  of 
1877),  ss.  38,  41.  The  general  law  of  estoppel,  as  en- 
acted by  s.  115  of  the  Evidence  Act  (I  of  1872),  will 
not  apply  to  an  infant,  unless  he  has  practised  fraud 
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operating  to  deceive.  A  court  administering  the 
equitable  principles  will  deprive  a  fraudulent  minor 
of  the  benefit  of  a  plea  of  infancy;  but  he  who 
invokes  the  aid  of  the  Court  must  come  with  clean 
hands  and  must  establish,  not  only  that  a  fraud  was 
practised  on  him  by  the  minor,  but  that  he  was  de- 
ceived into  action  by  the  fraud.  Ganesh  Lala  v. 
Bapu,  I.  L.  R.  21  Bom.  198,  dissented  from.  Sarat 
Chunder  v.  Gopal  Chunder  Laha,  I.  L.  R.  20 
Calc.  296  ;  Mills  v.  Fox,  L.  R.  37  Ch.  D.  153  ; 
Wright  v.  Snow,  2  De  Qex  ^  S.  321  ;  and  Nelson 
V.  Stocker,  4  De  Qex  S^  J.  458,  discussed.  Dhuemo 
Dass  Ghose  v.  Brahmo  Dutt 

I.  Ii.  R.  25  Calc.  616 
2  C.  W.  N.  330 

Held  on  appeal  (affirming  the  above  decision), 
that  s.  115  of  the  Evidence  Act  has  no  application  to 
contracts  by  infants  ;  but  the  term  "  person  "  in 
that  section  applies  only  to  a  person  of  full  age  and 
competent  to  enter  into  contracts.  The  words 
"  person  "  and  "  party  "  in  s.  64  of  the  Contract  Act 
are  interchangeable,  and  mean  such  a  person  as  is  re- 
ferred to  in  s.  11  of  that  Act,  i.e.,  a  person  competent 
to  contract.  A  mortgagor  employing  an  attorney, 
who  also  acts  for  the  mortgagee  in  the  mortgage 
transaction,  must  be  taken  to  have  notice  of  all  facts 
brought  to  the  knowledge  of  the  attorney ;  and, 
therefore,  where  the  Court  rescinded  the  contract  of 
mortgage  on  the  ground  of  the  mortgagor's  infancy, 
and  found  that  the  attorney  had  notice  of  the  in- 
fancy, or  was  put  upon  enquiry  as  to  it : — Held 
(affirming  the  decision  of  Jenkins,  J.),  that  the 
mortgagor  was  not  entitled  to  compensation  under 
the  provisions  of  ss.  38  and  41  of  the  Specific  Relief 
Act.  Oanesh  Lala  v.  Bapu,  I.  L.  R.  21  Bom.  198,, 
dissented  from.  Mills  v.  Fox,  L.  R.  37  Ch.  D.  153, 
distinguished.  Brohmo  Dutt  v.  Dharmo  Das 
Ghose  .         .         .     I.  L.  R.  26  Calc.  381 

3  C.  W.  W.  468 

12. Fraudulent      conduct     of 

parties — Pleading  illegality  of  agreement.  In  a 
case  of  fraudulent  misdealing  with  property  mort- 
gaged, the  defrauding  parties  are  estopped  by  their 
own  acts  from  setting  up  as  against  a  third  person,  a 
mortgagor,  the  illegality  of  the  agreement.  The 
mortgagor  is  entitled  to  say  this  agreement  is  the  real 
contract.    Nuzur   Ally  Khan  v.   Ojoodhyaram 

Khan 1  Moo  I.  A.  540 

5  W.  R.  P.  C.  83 


13. 


Fraudulent       endorsement 


on  hundi — Forged  hundi.  The  bond  fide  holder 
for  value  of  a  forged  hundi,  to  whom,  after  it  had 
been  dishonoured,  it  had  been  transferred  by 
endorsement  by  the  payees,  who  at  the  time  of 
e.idorsement  knew  that  the  hundi  was  forged,  sued 
the  payees  on  the  huadi,  to  recover  the  amount  he 
had  paid  them  for  it.  Heldy  that  the  payees  were 
estopped  from  setting  up  the  forgery  of  the  hundi 
as  a  bar  to  the  suit.  Bissen  Chand  v.  Rajen- 
dro  Kishorb  Singh         .'      I.  L.  R.  5  All.  302 
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14. 


Laches    of   purchaser — Ac- 


quiescence. Where  a  purchaser  of  land  hes  by  for 
five  years  allowing  another  person  to  occupy  the 
land  and  afterwards  to  sell  it  he  is  estopped  by 
his  own  conduct  from  afterwards  claiming  the  land 
from  a  bond  fide  purchaser  without  notice.  Mohesh 
Chunder  Chattekjee  v.  Issur  Chunder  Chat- 
TERJEE  ...  1  Ind.  Jur.  N.  S.  266 


15. 


Eecognition    of     status  of 


defendant  as  occupancy  raiyat — Suit  subse- 
quently treating  him  as  occupying  seer  land.  Held^ 
that  the  plaintiff,  having  once  recognized  the  charac- 
ter of  the  defendant  as  an  occupancy  raiyat  of  cer- 
tain land,  could  not  afterwards  sue  for  possession  of 
the  land,  alleging  it  to  be  seer  land  which  once 
belonged  to  the  defendant  and  had  by  partition 
fallen  to  the  plaintiff's  puttee,  possession  nevtr 
having  been  acquired  by  the  plaintiff  since  parti- 
tion.     Kaloo  Rai  v.  Muhunt  Bai    .    1  Agi'a  259 


16. 


Suit       in       ejectment      as 


against    trespassers — Previous     admission    by 
plaintiff  of  defendant' ^  tenancy — N.-W.  P.  Bent  Act 
{XII  of  1881),  s.  36.     The  service  of  a  notice  of 
ejectment  under  s,  36  of  Act  No.  XII  of  1881  is,  as 
between  the  person  who  causes  such  notice  to  be 
served  and  the  person  on    whom  it  is  served,  a  con-    ' 
elusive  admission  by  the  former  of  the  existence  be- 
tween  them  of  the  relationship  of  landlord  and 
tenant,  and  the   landlord  cannot  afterwards  sue 
in  the  Civil  Court  to  eject  the  same  tenant  from  the   i 
same  land  on  the  ground  that  he  is  not  a  tenant,  but   I 
a  mere  trespasser.     Baldeo  Singh  v.  1m dad  Ali 

L  L.  R.  15  AU.  189    ! 


17. 


Application  for  ejectment 


as  a  tensiTit— N.-W.  P.  Pent  Act  {XII  of  1881), 
s.  36 — Subsequent  suit  for  ejectment  as  a  trespasser 
— Ciinl  and  Revenue  Courts — Jurisdiction.  Held, 
that  the  mere  fact  of  a  plaintiff  in  a  suit  for  eject- 
ment in  a  Civil  Court  having  on  a  previous  occasion 
applied  to  the  Revenue  Court  for  the  ejectment  of 
the  defendant  would  not  estop  him  from  asserting 
that  the  defendant  wad  unlawfully  in  possession, 
that  is,  as  a  trespasser.  Zubeda  Btbi  v.  Sheo 
Charan  .         .         .         .       I.  L.  R.  22  All.  83 


18. 


N.-W.  P.    Rent 


Act  {XII  of  1881),  ss.  36,  96  {h)— Subsequent  suit 
for  ejectment  as  a  trespasser — Civil  and  Revenue 
Courts — Jurisdiction.  Held,  that  the  fact  that  a 
plaintiff  in  a  civil  suit  for  ejectment  of  an  alleged 
trespasser  has  on  a  previous  occasion  taken  proceed- 
ings against  the  defendant  mider  s.  36  of  the  Rent 
Act,  1881,  is  not  of  necessity  fatal  to  the  suit  in  the 
Civil  Court.  Bald$p  Singh  v.  Imdad  Ali,  I.  L.  R. 
15  All.  189,  and  Deo  Narain  Rai  v.  Sheo  Charan 
Rai,  All.  W.  N.  {1893)  166.  distinguished.  Zubeda 
Bibi  V.  Sheo  Charan,  I.  L.  R.  22  All.  83,  followed. 
Hamid  Ali  Shah  v.  Wilayat  Alt 

I.  L.  R.  22  AIL  93 
19.  Transfer     bf      occupancy- 
rights   with  zamindar's   consent — Acceptance 
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of  rent  by  zamindar  from  vendees — Contract  Act, 
ss.  2,  23 — Evidence  Act,  ss.  115, 116.  Under  a  deed, 
dated  in  1879,  the  occupancy-tenants  of  land  in  a 
village  sold  their  occupancy-rights,  and  the  zamin- 
dars  instituted  a  suit  for  a  declaration  that  the  sale- 
deed  was  intalid  under  s.  9  of  Act  XVIII  of  1873 
(the  N.-W.  P.  Rent  Act  in  force  in  1879),  and  for 
ejectment  of  the  vendees,  who  had  obtaired  posses- 
sion of  the  land.  It  was  found  that  the  zamindara 
had  consented  to  the  sale  to  the  vendees,  and  receiv- 
ed from  them  arrears  of  rent  due  on  the  holding  by 
the  vendors,  and  had  recognized  them  as  tenants. 
Held  by  Oldfield,  J.  (whose  opmion  prevailed), 
that  sales  of  occuimncy-rights  were  not  void  under 
s.  9  of  Act  XVIII  of  1 873,  when  made  with  the  con- 
sent of  the  landlord  ;  that  the  sale  which  the  zamin- 
dars  had  consented  to  was  valid;  and  that,  under 
any  circumstances,  they  were  stopped  by  their 
conduct  from  bringing  a  suit  to  set  aside  the  sale. 
Per  Maumood,  J. — That  the  sale-deed  was  invalid 
\\ith  reference  to  the  provisions  of  ss.  2  and  23  of 
the  Contract  Act,  inasmuch  as  its  object  was  the 
transfer  of  occupancy-rights,  which  was  prohibited 
by  s.  9  of  Act  XVIII  of  1873.  Also,  per  Maiimood, 
J. — That  s.  115  of  the  Evidence  Act  im[lies 
that  no  declaration,  act,  or  omission  will  amomit 
to  an  estoppel  unless  it  has  caused  the  person 
whom  it  concerns  to  alter  his  position,  and  to  do 
this  he  must  both  believe  in  the  facts  stated  or 
suggested  by  it,  and  must  r.ct  upon  such  belief  ; 
that  in  the  present  case  it  could  not  Le  aaid  that 
the  vendee  ^^as  misled  by  the  fact  that  tho 
zamindars  were  consenting  j^artics  to  the  sale-deed  ; 
that  he  could  not  plead  ignorance  that  the  deed  was 
unla^^ful  and  void  ;  that  it  had  not  been  shown 
that  he  acted  upon  the  zamindar' s  agreement  to 
take  no  action,  so  as  to  alter  his  position  with  refer- 
once  to  the  land  ;  ai  d  that,  under  these  circumstan- 
ces, the  zamindars  were  not  estopped  from  main- 
taining that  the  sale-deed  was  invalid.  DruOA  r. 
Jhixoctri    .         .         .        .     L  L.  R.  7  All.  511 

Reversed  on  appeal  under  the  Letters  Patent  and 
the  judgment  of  Maumood,  ./.,  upheld  in  Jhinouri 
Tewari  v.  Duroa    .         .      L  L.  R.  7  All.  878 


20. 


Receipt      of 


rent      from 
Held,  that  tlie 


mortgagee — Denial  of  mortgage 
plaintiffs,  zamindarB,  who  had  received  rents  from 
the  mortgagee  as  such,  \^ere  estopped  from  pleading 
the  invalidity  of  the  mortgage.  Gunoa  Bishkn  v. 
Ram  Guti  Rai   ....  2  Agra  49 

21.  Delivery  under  contract — 

Subsequent  repudiation.  Held,  that,  where  a  person 
delivered  indigo  pursuant  to  the  terms  of  a  sutta 
made  by  a  third  party  professing  to  act  on  his  be- 
half, he  must  be  considered  to  have  assented  to  the 
engagement,  and  was  not  afterwards  competent  to 
repudiate  it.  Mahomed  Nuzzeroollah  v.  Feb- 
QussoN  ....  .2  Agra  189 

22.  Agreement       signed       by 

parties   and    acted    on,    but  not  executed 
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under  seal  as  provided  in  Madras  Act  III 
of  1871 — Tolls,  farming  of.  An  agreement  was 
entered  into  between  the  Commissioners  of  the  town 
of  V  and  the  defendant,  farming  the  tolls  of  the 
town  of  V  to  the  defendant  for  one  year.  The 
agreement  was  duly  signed  by  the  defendant,  but 
was  not  executed  mider  seal  by  the  Commissioners 
as  required  by  Madras  Act  111  of  1 871 .  In  a  suit  by 
the  President,  on  behalf  of  the  Commissioners, 
brought  after  the  expiry  of  the  year,  for  a  portion  of 
the  sum  due  to  them  by  the  defendant : — Held, 
that,  inasmuch  as  the  plaintiff  had  fully  per- 
formed all  things  to  be  performed  on  his  part  and 
both  parties  had  acted  imder  the  agreement, 
though  it  was  not  formally  executed  by  the  Com- 
missioners, and  as  the  defendant  had  had  the 
full  benefit  of  the  contract,  it  would  be  contrary 
to  equity  and  good  conscience  to  allow  him  to  set 
up  as  a  ground  of  defence  that  there  was  no 
contract  in  point  of  law.  Goodrich  v.  Venkanna 
V|g^*^I.  L.  R.  2  Mad.  104 


23. 

cordance  -with 


Account    made  up  in  ac- 
usual    course  of    dealing. 


Where  an  account  was  made  up  in  accordance  with 
the  course  of  dealing  which  had  practically  been 
assented  to  by  him  and  had  been,  followed  between 
the  parties  for  many  years : — Held,  that  the  de- 
fendant  could  not  refuse  to  be  bound  by  it. 
Thakoob  Pershad  Singh  v.  Mohesh  Lall 

24  W.  R.  390 

24.  — ; Disputing  validity  of  will 

by  devisee — Previous  acquiescence  in  will. 
Where  devisees  under  a  will  had,  on  attaining 
majority,  made  no  objection  to  the  will,  but  had, 
on  the  contrary,  impliedly  adopted  the  acts  of  their 
mother  and  guardian,  and  had  by  their  conduct 
and  acts  agreed  to  treat  the  will  as  a  valid  will, 
they  were  held  to  be  estopped  from  disputing  its 
provisions.  Lakshmibai  v.  Gtjnpat  Moroba. 
Gtjnpat  Moroba  v.  Lakshmibai 

5  Bom.  O.  C.  128 

25.  Repudiation  of    character 

of  heir — Proceedings  disclaiming  inheritance. 
An  heir  is  not  deprived  of  what  he  is  entitled  to 
as  such  by  having,  in  proceedings  taken  against 
the  property  claimed,  repudiated  heirship  and 
denied  that  he  had  inherited.  Khemunktjree 
DossEE  V.  Gooboo  Prosad  Mytee 

11  W.  R.  379 


26. 


Setting  up    will 


giving  larger  share.  Nor  by  having  set  up  a  will 
by  which  he  claimed  a  larger  share  and  failed  to 
prove  it.     Ahmedoollah  v.  Gotjb  Hurree  Biswas 

15  W.  R.  251 

27. Disclaimer    of     will— Suit 

gubsequentlp  setting  up  will.  Where  A,  having 
used  a  document  in  a  suit  and  disclaimed  all  right 
under  it  as  a  will,  on  the  ground  that  it  was  not 
of  a  testamentary  nature,  brought  a  suit  to  recover 
property  in  which  he   set    up   the   document  as  a 
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valid  will  and  testament,  the  Privy  Council  held 
that  the  suit  could  not  proceed,  because,  A  having 
used  the  document  and  abandoned  all  right  to  it 
as  a  will,  he  could  not  again  use  it  as  a  will, 
though  for  a  different  purpose.  Raghoonadha 
Pebya  Oodya  Taveb  v.  Kattama  Nauchear 

10  W.  R.  P.  C.  1 :  11  Moo.  I.  A.  50 

28.  Permitting      conduct      of 

suit  as  if  fact  were  admitted — Tacit  admis- 
sion. Where  parties  allow  a  suit  to  be  conducted 
in  the  lower  Courts  as  if  a  certain  fact  was  admitted, 
they  cannot  afterwards,  on  special  appeal,  question 
it  and  recede  from  the  tacit  admission.  Mohima 
Chunder     Roy     Chowdhby    v.    Ram    Kishobe 

ACHARJEE  ChOWDHRY 

15  B.  Ij.  R.  142  :  23  "W.  R.  174 


29. 


"Waiver  of  objection  to  re- 

illegality    of      procedure 


mand — Alleging  illegality  of  procedure  m  re- 
manding. A  party  who  submits  without  resistance 
to  a  remand  cannot  afterwards  be  allowed  to  com- 
plain of  the  legality  of  the  step  as  an  integral 
part  of  the  proceedings.  Gholam  Morteza  Chow- 
dhry  v.  Goluck  Chunder  Roy    .       3  W.  R.  191 

30.  -   Contesting   suit — Subsequent 

objection  to  being  made  a  party.  A  person  cannot 
at  one  time  set  himself  up  as  a  substantial  party 
in  a  suit,  contesting  it  in  both  the  lower  Courts 
on  the  merits,  and  then  turn  round  and  say  in 
special  appeal  that  he  has  nothing  to  do  with  it, 
and  has  been  unnecessarily  brought  in.  Kristo 
GoPAL  Shaha  v.  Kasheenatjth  Shah    6  W.  R.  66 

31.  Evidence  Act  (I  of  1872), 

s.  115 — Decree,  if  binding  on  a  person  who  ought 
to  have  been  sued  and  who  has  conducted  defence  in 
a  suit  tvrongly  instituted  against  another.  A 
son,  against  whom  a  suit  ought  to  have  been 
instituted,  conducted  on  behalf  of  his  mother  a 
suit  WTongly  brought  against  her,  knowing  all  the 
time  that  he,  and  not  the  mother,  should  have  been 
sued,  but  there  being  nothing  to  show  that  it  was 
by  reason  of  any  representation  or  conduct  of  the 
son  that  the  plaintiff  was  led  to  think  that  the 
mother  was  the  right  person  to  be  sued.  Held, 
that  the  decree  in  that  suit  was  not  binding  on 
the  son,  and  did  not  estop  him,  in  a  subsequent  suit 
against  him,  from  contesting  the  vaidity  of  that 
decree.     Mohunt  Das  v.  Nilkoaial  Dewan 

4  C.  W.  N.  283 


32. 


Settlement      of     issues — 


Omission  of  material  issues— Consent  of  parties. 
A  statement  was  prefixed  to  the  issues  settle<I  in 
the  Court  below  to  the  effect  that  '  the  vakils  of 
the  parties  accept  the  following  issues.  Held, 
that  it  was  not  competent  after  such  consent  to 
object  on  special  appeal  that  a  material  issue  was 
omitted.    Sabitra    Monee   v.   Mudhoo   Sooduk 

Singh ^^^^-  ^^^ 

33   Valuation  of  BXdt— Adoption 

bv  defendant  of  plaintiff's  valuation.  A  defendant 
to  a  suit,  having  adopted  a  certain  valuation,  cannot 
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in  the  same  suit  object  to  that  valuation.  Kristo 
Indro  Saha  v.  Hubomonee  Dossee 

li.  R.  1 1.  A.  84 

34.    ^ Failure  to  appear  at  local 

investigation — Bight  to  object  to  it  as  erroneous. 
A  judgment-debtor  who  fails  to  appear  before  an 
Ameen  deputed  to  make  a  local  enquiry  as  to  the 
mesne  profits  is  not  precluded  from  objecting  to  the 
Ameen's  report  on  the  ground  that  the  investigation 
was  erroneous.     Karoo  Lall  Thakoor  v.  Forbes 

7  W.  R.  140 

35.  Suit    for     declaration    of 

title.  Where  the  defendant  resists  the  plaintiff's 
title,  he  is  estopped  from  afterwards  objecting  that 
a  suit  for  a  declaratory  decree  will  not  lie.  Shib 
Jaton  Roy  v.  Panchanan  Bosb 

3  B.  li.  R.  Ap.  55 
11  W.  R.  467 

36.  — ^ Omission  to  plead  co-par - 

cenership — Joint  property — Omis  probandi. 
Suit  for  share  of  joint  ancestral  property.  The 
plaintiff  claimed  under  A,  who,  when  sued  in  1812 
as  trustee  for  the  defendant's  father,  then  a  minor, 
never  pleaded  that  he  was  a  co-parcener.  Heldj 
that  the  plaintiff,  if  not  estopped  from  contending 
that  the  property  was  joint,  had  still  the  full 
burden  of  proving  that  it  was  joint,  Surnomoyee 
Debia  v.  Gunoa  Gobind  Roy    .        2  W.  R.  264 


37. 


Omission   to  plead    juris- 


diction in  foreign  Court — Raising  plea  in 
suit  on  decree  of  foreign  Court.  Defendants  ap- 
peared in  the  French  Court  at  Mah6,  defended  a 
suit,  and  made  no  objection  to  the  jurisdiction.  In 
a  suit  upon  the  decree  of  the  said  Court,  defendants 
pleaded  want  of  jurisdiction.  Hddf  that  a  man 
Avho  has  thus  taken  the  chances  of  a  judgment  in 
his  favour,  which  would,  if  obtained,  have  relieved 
him  from  all  liability,  is  equitably  estopped  from 
afterwards  pleading  want  of  jurisdiction.  Kaii- 
DOTH  Mammi  v.  Neelanchebayil,  Abdu  Ka  land  an 

8  Mad.  14 

38.  Suit       on       judgment     of 

foreign  Court—  Waiver  of  objection  to  juris- 
diction. In  a  suit  in  a  foreign  Court  where  the 
defendant  took  no  objection  to  the  jurisdiction,  but 
appeared  by  an  agent  and  defended  the  suit  on  the 
merits : — Held,  that  he  must  be  held  to  have 
waived  the  jurisdiction  ;  and  in  a  suit  brought  on 
the  judgment  of  the  foreign  Court,  he  was  estopped 
from  taking  any  exception  to  the  jurisdiction. 
Fazal  Shau  Khan  v.  Gafar  Khan 

I.  Ii.  R.  15  Mad.  82 

89.  — ^ _  Defence  suppressed  in  for- 
mer suit — Right  to  rely  on  it  in  subsequent 
suit.  In  a  former  suit  the  present  defendant  sued  as 
•owner  by  right  of  inheritance  to  recover  the  property 
of  her  deceased  husband,  and  the  present  plaintiff 
resisted  that  suit  on  the  ground  of  her  preferable 
dght  to  inherit.  Having  failed  in  that  suit,  plaintiff 
^brought  the  present  suit  to  recover  half  the  property 
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on  the  basis  of  a  family  agreement  made  between 
her  and  the  present  defendant's  deceased  husband. 
This  agreement  was  designedly  suppressed  at  the 
period  of  the  former  suit.  Heidi  that  the  suit  should 
be  dismissed ;  that  plaintiff  in  the  present  suit  in- 
sisted upon  a  valid  family  compact  varying  the 
ordinary  rules  of  inheritance,  having,  however,  pre- 
viously appealed  to  that  general  rule  and  designedly 
kept  back  the  compact  upon  which  she  now  sought 
to  insist ;  and  that  there  could  be  no  stronger  case  of 
an  absolute  waiver  of  that  contract  and  of  conduct 
rendering  it  wholly  inequitable  to  permit  her  now 
to  insist  upon  it.  Semble  :  ^Vhere  a  defendant  has 
been  sued  by  a  plaintiff  upon  his  right  of  ownership, 
plaintiff's  recovery  negatives  all  grounds  of  defence 
to  that  action  then  existent  and  within  the  plaint- 
iff's knowledge.  Janaki  Ahmal  v.  Kamalatham- 
:mal  .....        7  Mad.  263 

40.  Omission  to  object  to  de- 
cree— Portion  of  case  referred  to  arbitrators — 
Objection  to  award.  The  plaintiff  in  the  suit,  which 
was  one  on  an  account  stated,  agreed  to  refer  to 
arbitration  the  question  whether  the  accounts  were 
correct  or  not.  It  was  unnecessary  for  the  arbitra- 
tors to  determine  whether  the  account  stated  was 
proved.  The  decree  was  passed  on  the  very  day  the 
award  was  filed.  The  plaintiff  was  not  estopped 
from  taking  objections  to  the  award  by  reason  of  his 
silence  when  the  decree  was  pronounced.  Phiran  v. 
Bahoran 7  N.  W.  367 

41.  Arbitration — Umpire — Ac- 
quiescence in  award,  though  irregular.  Where  the 
parties  prayedlihe  Court  to  appoint  two  arbitrators 
and  an  umpire  and  to  refer  the  case  to  them  for 
decision,  and  undertook  to  abide  by  such  decision  aa 
might  be  passed  by  them  unanimously  or  by  a  ma- 
jority of  them  : — Held,  that  the  plaintiff,  having 
appeared  before  the  umpire  and  taken  no  objection 
to  the  procedure  of  the  umpire  from  March  to 
August,  was  estopped  from  raising  the  objection 
that  an  award  of  the  umpire  alone  was  invalid. 
Kupu  Rau  v.  Venkataramyyar 

I.  L.  R.  4  Mad.  311 

42.        Omission  to  plead  agree- 

m.ent  — Suit  to  set  aside  decree  for  rent.  When  an 
ekrar  (providing  for  payment  of  rent  by  deduction 
from  larger  profits),  which  might  have  been  plead- 
ed as  a  bar  to  a  suit  for  rent,  has  not  been  so  plead- 
ed,  and  a  decree  has  been  obtained  under  Act  X,  the 
matter  cannot  be  re-opened  in  a  subsequent  civil 
suit.  Koylash  Chunder  Ghose  v.  Khetter- 
MONEE  Dossee         .         .     2  "W.  R.,  Act  X,  57 

43.  Omission  to  assert  a  claim 

in  execution- proceedings — Execution  of  de- 
cree. Defendants  Nos.  1  and  2  were  sued  by  a  cre- 
ditor of  their  undivided  grand-uncle  D  as  his  legal 
representatives,  and  a  decree  was  obtained  against 
them  as  such.  In  execution  of  that  decree,  the 
house  in  dispute  was  put  up  for  sale  and  purchased 
by  the  plaintiff.     After  satisfying  the  decree,  the 
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surplus  of  the  sale-proceeds  was  paid  to  the  defend- 
ants, who  received  it  and  divided  it  between  them- 
selves. Plaintiff,  having  been  obstructed  by  the 
defendants  in  obtaining  possession  of  the  house, 
brought  the  present  suit  to  recover  possession.  The 
Court  of  first  instance  rejected  the  plaintiff's  claim 
on  the  ground  that  the  house  was  the  undivided 
family  property  of  the  defendants,  and  that  the 
plaintiff  should  bring  a  partition  suit.  The  plaintiff 
appealed  to  the  Assistant  Judge,  who  was  of  opinion 
that  the  defendant's  omission  to  set  up  their  title 
to  the  property  in  question  at  the  execution- sale 
and  the  acceptance  of  the  surplus  of  the  proceeds 
of  sale  estopped  them  from  impeaching  the  sale  and 
setting  up  their  title.  He  therefore  reversed  the 
lower  Court's  decree,  and  awarded  the  house  to  the 
plaintiff.  On  appeal  by  the  defendants  to  the  High 
Court : — Held,  reversing  the  decree  of  the  lower 
Appellate  Court,  that  the  defendants  were  not  estop- 
ped from  setting  up  their  title.  Proceedings  in 
execution  are  in  invitum  as  regards  the  judgment- 
debtor,  and  he  is  in  no  way  called  upon  to  notice 
them.  It  was  not  suggested  that  the  defendants 
took  any  part  in  the  execution-proceedings  or  stood 
by  so  as  to  induce  bidders  to  suppose  that  they 
claimed  no  interest  other  than  as  representatives  of 
the  original  judgment-debtor,  or  that  their  silence 
misled  the  bidders  at  the  sale.  As  to  the  reception 
of  the  residue  of  the  purchase- money  after  satis- 
faction of  the  judgment-debt,  it  took  place  after 
the  sale  was  completed.     Gtjrupadapa  v.  Irapa 

1.  li.  E.  14  Bom.  558 


44. 


Acceptance    of   sum    and 


receipt  in  full  in  satisfaction   of  decree — 

Omission  to  allow  for  difference  in  exchange  on 
Privy  Council  decree.  A  obtained  a  decree  against 
B  in  the  Privy  Council  for  the  sum  of  £213-10.  A 
applied  to  the  High  Court  to  direct  execution  of  this 
decree  for  the  sum  of  R,2,500-l,  being  the  equivalent 
of  £213-10,  at  the  then  rate  of  exchange.  This  ap- 
plication, together  with  the  Privy  Council  decrees 
was  sent  down  to  the  lower  Court,  where  execution 
was  issued  for  the  equivalent  in  rupees  of  £213-10, 
taking  the  rupee  as  equivalent  to  two  shillings. 
This  sum  was  paid  to  the  decree-holder,  who  signed 
a  receipt  in  full.  Held,  that,  under  the  circum- 
stances, the  decree-holder  was  not  bound  by  the 
receipt  in  full,  and  that  he  was  entitled  to  receive 
the  further  sum  of  R365-1  which  the  judgment- 
debtor  had  paid  into  Court.  Lakhpatty 
Thakoorani  v.  Leelanund  Singh 

^2  C.  L.  B.  322 

45.    —  Keturn     to]    Compromise 

after  contesting  suit.  A  defendant  cannot  fall 
back  on  a  deed  of  compromise  conceding  to  the 
plaintiff  a  portion  of  his  claim  after  having  subse- 
quently contested  the  whole  case  on  the  merits  and 
run  his  chance  of  obtaining  a  decree  dismissing  the 
plaintiff's  entire  claim.  Man  Gobind  Doss  Moha- 
PATTER  V.  Jankee  Ram  .  .     W.  R.  1864,  211 
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DWARKANATH    SURMA    MOJOOMDAR    V.     UNKODA 

Soonduree  .         .         .  5  W.  B.  Mis.  80 

46. Kistbundi  given  by  party 

on  attaining"  majority — Subsequent  dispute  of 
liability.  The  appellants  made  a  claim  upon  the  re- 
spondents in  respect  of  certain  bonds  given  during 
their  minority  by  their  executor  and  guardian.  On 
attaining  majority,  the  respondents,  being  desirous 
of  avoiding  payment,  were  advised  that  they  could 
only  do  so  by  instituting  a  suit  to  which  the  executor 
must  be  a  party,  and  in  which  a  settlement  of  his 
accounts  would  be  required.  Rather  than  do  this 
they  came  to  terms  with  the  appellant  in  order  to 
obtain  time  for  the  payment  of  the  debt  by  instal- 
ments, and  a  kistbundi  was  accordingly  executed. 
Held,  that  the  respondents  could  not  now,  after  the 
death  of  their  guardian,  dispute  their  liability  for  a 
debt  which  they  had  thus  deliberately  undertaken 
to  pay.  Gholab  Khoonwarrbe  Bebee  v.  Eshttr 
Chunder  Chowdhry  .         .       2  W.  B.  P.  C.  47 

8  Moo.  I.  A.  44t 

47.    Suit  after  compromise  and 

decree — Cause  of  action — Res  judicaia.  A,  who 
wa's  in  partnership  with  B,  C,  and  A  brought  a  suit 
in  the  Zillah  Court  of  Jessore  against  B,  C,  and  D, 
for  an  account  and  division  of  the  parnership  estate. 
An  arrangement  was  come  to  between  the  parties, 
on  the  faith  of  which  A  filed  a  razeenamah,  stating 
that  his  claim  was  satisfied  and  allowed  a  decree  to 
go  against  him  in  terms  of  the  razeenamah.  The 
defendants  faUed  to  carry  out  their  part  of  the 
arrangement.  A  petitioned  the  Zillah  Court  for 
leave  to  withdraw  his  petition  of  compromise,  and 
that  the  suit  might  proceed  as  if  no  decree  had  been 
passed,  but  the  Court  refused  the  petition.  The 
principal  place  of  business  of  the  defendants  was 
in  Calcutta.  In  the  Court  below  an  application  was 
made  to  have  the  plaint  taken  off  the  file  on  the 
ground  that  it  disclosed  no  cause  of  action,  but  show- 
ed that  the  plaintiff  was  estopped  from  suing,  but 
the  application  was  rejected.  Held,  on  appeal, 
that  A  was  not  barred  from  bringing  a  suit  in  the 
Hif^h  Court  to  compel  the  defendants  to  perform 
the'  agreement,  upon  the  basis  of  which  the  decree 
was  obtained  in  the  ZUlah  Court,  either  by  the 
fact  of  the  consideration  of  the  agreement  being 
the  consent  of  A  to  the  compromise  of  the  suit  or  by 
the  decree  of  the  Zillah  Judge.  Rally  Nauth 
Shaw  f.  Rajeeb  LocHUN  MooKERJEE 

2  Ind.  Jur.  N.  S.  122  :  on  appeal.  Id.  343 

43    .  Compromise  of  execution 

of  decree — Execution  of  compromise  as  a  decree 
I  —Acquiescence.  The  parties  to  a  decree  for  the  pay- 
'  ment  of  money  altered  by  agreement  such  decree  as 
recrards  the  mode  of  payment  and  the  mterest  pay- 
alSe  For  many  years  such  agreement  was  execut- 
ed as  a  decree,  without  objection  being  taken  by 
the  judgment-debtor.  On  the  1st  March  1878,  the 
holder  of  such  decree  applied  for  execution  of  such 
agreement.  The  judgment-debtor  objected  that 
sSch  a<rreement  could  not  be  executed  as  a  decree 

6  B  2 
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and  such  application,  should,  therefore,  be  dis- 
allowed. Held  (Oldfield,  J,  dissenting),  that  such 
agreement  could  not  be  executed  as  a  decree, 
and  such  application  could  not  be  entertained,  and 
that  the  judgment-debtor  was  not,  bj^  reason  that 
he  had  submitted  to  the  execution  of  such  agreement 
as  a  decree,  estopped  from  objecting  to  its  continued 
execution  as  a  decree.     Debi  Raiv.  Gokai.  Prasad 

I.  li.  E.  3  All.  585 

See  Stowell  v.  Billings  .   I.  Ij.  R.  1  All.  350 

Ramlakhan  Rai  v.  Bakhtaur  Rai 

I.  li.  R.  6  AH.  623 


49. 


Contract  super- 


seding decree.  A  judgment-debtor,  against  whom  a 
decree  for  money  was  in  course  of  execution,  pre- 
sented a  petition  to  the  Court  executing  the  decree, 
in  which  it  was  stated  that  a  part  of  the  money  pay- 
able under  the  decree  had  been  paid  ;  that  it  had 
been  agreed  that  a  part  of  the  balance  should  be  set- 
off against  a  debt  due  to  the  judgment-debtor  to  be 
realized  by  the  decree-holder,  and  the  remainder 
should  be  paid  by  the  judgment-debtor  by  certain 
mstalments  ;  and  that,  if  default  were  made  in  pay- 
ment of  any  one  instalment,  the  decree-holder  should 
be  at  liberty  to  execute  the  decree  for  the  whole 
amount,  and  the  judgment-debtor  asked  the  Court 
to  sanction  the  arrangement.  The  decree- holder 
expressed  his  assent  to  the  arrangement,  and  the 
Court  recorded  a  proceeding  reciting  the  arrange- 
ment, and  releasing  from  attachment  property  of  the 
judgment-debtor  which  had  been  attached.  De- 
fault having  been  made,  the  decree-holder  applied 
for  execution  of  the  decree.  Hdd,  that  the  petition 
of  the  judgment-debtor  set  out  above  did  not 
amount  to,  nor  was  it  any  evidence  of,  a  new  con- 
tract superseding  the  decree,  and  the  decree-holder 
was  not  estopped  therefore  from  executing  the 
decree,  which  therefore  the  Court  allowed  to  be 
executed.  De^i  Rai  v.  Gokal  Prasad^  I.  L.  R. 
3  All.  585j  distinguished.     Ganoa  v.  Mukli  Dhar 

I.  L.  B.  4  All.  240 

See  Darbha  Venkamma  v.  Rama  Subbarayadu 

I.  L.  R.  1  Mad.  387 


50. 


Evidence  Act,   s.  115 — Sale 


in  exectUion  of  decree — Erroneous  impression  of 
what  was  sold.  In  execution  of  a  decree  for  costs, 
the  defendants  caused  the  "  rights  and  interest  of 
the  judgment- debtor  to  the  extent  of  16  annas  " 
in  a  particular  mouzah  to  be  put  up  for  sale.  It 
appeared  that  in  a  former  suit  the  defendants  had 
already  been  adjudged  a  12-annas  share  in  the 
mouzah.  The  plaintiff,  who  became  the  purchaser, 
claimed  to  be  entitled  to  the  whole  16  annas,  alleg- 
ing that  he  had  been  misled  by  the  description  of 
the  property  sold,  and  contending  that  the  defend- 
ants were  estopped,  under  s.  115  of  the  Evidence 
Act,  from  denying  that  16  annas  had  been  put  up  for 
sale.  Held,  that,  to  bring  the  case  mthin  s.  115 
of  the  Evidence  Act,  the  following  findings  were 
necessary  :   (i)  that  the  plaintiff   believed  that  the 
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judgment-debtor,  whose  rights  and  interest  were- 
sold,  was  the  OAvner  of  the  whole  16  annas  ;  (ii)  that 
acting  upon  that  belief  he  purchased  the  property 
at  the  sale ;  (iii)  that  belief,  and  the  plaintiff's  so- 
acting  upon  that  belief,  were  brought  about  by  some 
declaration,  or  act,  or  omission,  on  the  part  of  the 
defendant,  which  declaration,  act,  or  omission  were- 
intentionally  made  in  order  to  produce  that  result ; 
and  that,  inasmuch  as  the  finding  of  the  District 
Judge  had  not  amounted  to  this,  there  was  no 
estoppel.     Solomon  v.  Lalla  Ram  Lall 

7  C.  L.  R.  481 


51.^ 


Petition       to 


postpone  sale  in  execution  of  decree.  To  petition 
for  the  postponement  of  a  sale  in  execution  of  decree 
is  not  an  intentional  causing  or  permitting  the 
decree-holder  to  believe  that  the  judgment-debtor 
admits  that  the  decree  can  be  legally  executed,  and 
occasions  no  estoppel  within  the  Evidence  Act,  1872, 
8.  115.  The  judgment-debtor  can,  notwithstanding 
\his  having  filed  such  a  petition,  maintain  that 
execution  is  barred  by  lapse  of  time.  Mina  Kox- 
WARi  V.  JuGGAT  Setani  .      I.  Ij.  R.  10  Calc.  196 

13  C.  L.  R  385 
L.  R.  10  I.  A.  lid" 

52.  Causing    sale  of    right — 

Suhse^uent  plea  that  right  ivas  barred.  A  party 
by  whom  malikana  was  payable  obtained  a  decree 
against  the  maliks,  and  executed  it  by  selling  their 
right  to  malikana.  The  purchaser  then  sued  the 
decree-holder  for  arrears  of  malikana,  and  the  plea 
set  up  by  the^efendant  was  limitation.  Held^  that, 
as  the  defendant  had  caused  the  right  to  malikana 
to  be  sold,  he  could  not  avail  himself  in  equity  of  the 
plea  of  limitation,  and  say  that  what  was  purchased 
was  not  a  substantial  right  actually  existing  at  the 
time.     Alai  Ahmed  v.  Bodhoo  Singh 

14  W  R.  204 


53. 


Sale 


of  non- transferable 
holding  by  kobala — Landlord  and  tenant. 
Where  a  non -transferable  holding  is  sold  by  a  tenant 
by  a  kobala,  he  is  estopped  from  setting  up  the  in- 
validity of  the  sale  by  him.  The  remarks  of 
Garth,  C.J.,  in  Ganges  Manufacturing  Co.  v> 
Soorajmidl,  I.  L.  R.  5  Calc.  669,  678,  referred  to. 
Bhagirath  Changa  v.  Hafizuddin 

4.O.W.  N.  67^ 


54. 


Acquiescence      of 


decree-  M 
holder — Waiver  of  heir.  Where  a  decree-lioldrr  ^ 
brings  to  sale  in  execution  of  his  decree,  property  on 
which  he  holds  a  mortgage,  without  notify!  ig  his 
encumbrance  upon  it,  and,  on  being  asked  by  any 
intending  bidder  at  the  time  of  the  sale  whether 
there  is  any  encumbrance  on  the  property,  ''ivee  an 
evasive  answer  which  misleads  the  bidder  and 
induces  him  to  purchase  the  property  as  u  o  icum- 
bered,  he  cannot  subsequently  claim  as  against 
such  bidder  to  enforce  his  mortgage.  MrrovNRLi. 
V.  Maykb      .         .         .         .  2  N.  W.  316 


(     3715    ) 


DIGEST  OF  CASES. 


(     3716     ) 


USTOPPEL— conirf. 

5.  ESTOPPEL  BY  CONDUCT— cowf^i. 

DooLAB  Sircar  v.  Kristo  Coomar  Bukshee 
3  B.  L.  R.  A.  C.  407,  2  W.  R.  303 

55. Inducing  person     to    buy 

property  by  denying  existence  of  claim 
upon  it — Subsequent  attempt  to  enforce  charge. 
A  man  who  has  represented  to  an  intending  pur- 
chaser that  he  has  not  a  security  in  the  property  to 
be  sold  and  induced  him  imder  that  belief  to  buy, 
cannot,  as  against  that  purchaser,  subsequently 
attempt  to  put  his  security  in  force.  Munnoo  Lall 
V.  Lalla  Choonee  Lall  .         .         .21  "W.  R.  21 

L.  R.  II.  A.  144 


56. 


Evidence  Act  (I    of  1872), 


s.  115 — Execution-purchaser  without  notice  of 
mortgage.  The  plaintiff  sued  to  realize  his  security 
under  a  mortgage  executed  to  him  by  defendant 
No.  1,  by  sale  of  the  mortgaged  premises  which  were 
in  the  possession  of  defendants  Nos.  2  and  3.  It 
appeared  that  the  plaintiff  had  previously  attached 
and  brought  to  sale  the  mortgaged  premises  in  exe- 
cution of  a  decree  against  defendant  No.  1,  and 
that  the  other  defendants  had  purchased  at  the 
Court-sale  without  notice  of  the  plaintiff's  mort- 
gage, which  was  not  referred  to  in  the  attachment 
lists  or  sale  certificates.  Held,  that  the  plaintiff 
waa  estopped  from  setting  up  his  present  claim. 
Jaganatha  v.  Gangi  Reddi 

I.  L.  R.  15  Mad.  303 


57. 


Omission        to 


'give  notice  of  prior  encumbrance  to  executing  decree- 
holder — Subsequent  suit  to  enforce  encumbrance. 
A  hypothecation  bond  executed  in  1878  by  the 
husband  (deceased)  of  defendant  No.  1  to  secure 
a  debt  due  by  him  to  a  partner  of  the  plaintiff 
was  assigned  to  the  latter  in  1888.  In  1882  the 
plaintiff,  who  was  aware  of  the  existence  of  this 
instrument,  brought  the  land  comprised  in  it  to 
sale  in  execution  of  a  money-decree  obtained  by 
him  against  the  executant,  and  defendant  No.  3 
became  the  purchaser.  At  the  time  of  the  sale 
the  plaintiff  gave  no  notice  of  the  existence  of  the 
•encumbrance.  In  a  suit  to  recover  the  principal 
and  interest  due  on  the  hypothecation  bond :  Held, 
that  the  plaintiff  was  estopped  from  recovering 
the  secured  debt  against  the  land.  Kastitri  v. 
Venkatachalapathi    .        I.  L.  R.  15  Mad.  412 


58. 


Sale  in  execution  of  decree 


against  ^ov^rong  person  as  representative  of 
deceased — Subsequent  claim  by  proper  representa- 
tive— Quiescence  of  real  representative.  One  S 
died  indebted  to  the  second  defendant,  M.  On  his 
death  his  widow,  T,  became  his  heir,  as  he  left  neither 
son  nor  brother  surviving.  In  1878,  Jtf  brought  a 
suit  to  enforce  payment  of  the  debt  due  by  the  de- 
ceased 8,  and  he  made  B,  the  mother  of  8,  defend- 
ant in  the  suit,  omitting  T  altogether.  On  30th 
August  1878  M  obtained  an  ex  parte  decree,  and  on 
the  26th  July  1880  the  house  of  8^  then  in  the 
possession  of  B,  was  sold  in  execution,  and  the  first 
'defendant,  7?,  purchased  it.  On  6th  September 
1880  the  sale  was  confirmed,  and  on  26th  November 
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1880  R  was  put  into  possession.  On  the  10th  of 
December  1880,  one  8  B  presented  a  petition  on 
behalf,  as  he  alleged,  of  the  plaintiff  T,  the  widow 
of  8,  to  set  aside  the  sale.  He  did  not  produce  any 
authority  from  her,  and  his  application  was  rejected 
on  the  14th  June  1881.  On  the  31st  October  1878, 
T  adopted  the  plaintiff  B,  imder  an  authority, 
as  she  alleged,  of  her  deceased  husband,  8.     In 

1881  T  filed  the  present  suit  onbehalf  of  her  adopted 
son  B  to  set  aside  the  sale  and  to  recover  the  house. 
Held,  that  the  plaintiff  was  entitled  to  have  the  sale 
set  aside^jand  to  recover  possession  of  the  house. 
The  estate  was  vested  in  ^  as  legal  representative 
of  her  deceased  husband.  Had  T  wilfully  put  for- 
ward B  as  the  repesentative  of  aS  so  as  to  deceive 
and  mislead  M,  then,  no  doubt,  she  might  be  held 
bound  by  the  decree  obtained  by  the  latter  against 
B.  Her  mere  quiescence  while  M  wilfully  sued 
the  wrong  person  could  not  affect  her  legal  rights 
or  deprive  her  adopted  son,  the  plaintiff  B,  of  his 
rights.  He  could  not  be  bound  by  suit  and  sale 
to  which  he  was  not  a  party  either  in  person  or  by 
representation.  Held,  also,  that  T  was  not  bound 
to  come  forward  to  assert  her  ownership  when 
the  property  was  attached  and  sold  under  M*8 
decree.  The  rule — that  one  who,  knowing  his  own 
title,  stands  by  and  encourages  a  purchase  of  pro- 
perty as  another's,  will  not  be  allowed  to  dispute  the 
validity  of  the  sale — implies  a  wilful  misleading  of 
the  purchaser  by  some  breach  of  duty  on  the  owner's 
part.  In  this  case  there  was  nothing  more  than 
mere  quiescence  on  the  part  of  T.  Baswantapa 
Shidapa  v.  Ranu  .         .         I.  L.  R.  9  Bom.  86 

59.  Acquiescence  in  execution 

proceedings — Representatives  of  judgment- 
debtor — Death  of  party  to  suit  before  final  decree 
in  appeal — Subsequent  proceedings  in  execution 
taken  against  representatives  of  such  party.  A 
decree  was  given  to  the  defendant  (then  plaintiff) 
in  1856  for  possession  of  land  and  mesne  profits 
against  numerous  defendants,  including  one  Dawan 
Rai.  Some  of  the  judgment-debtors,  including 
Dawan  Rai,  appealed  to  the  Sadr  Diwani  Adalat, 
but  before  the  decree  of  the  Sadr  Diwani  Adalat 
was  passed,  Dawan  Rai  died.  No  application 
was  made  to  put  any  representative  of  Dawan  Rai 
on  the  record  ;  but  in  1881  (the  amount  of  the  mesne 
profits  payable  under  the  decree  having  been  finally 
determined  in  1877),  certain  persons  were  made 
parties,  as  representatives  of  Dawan  Rai,  to  various 
proceedings  in  execution  of  the  decree  for  mesne 
profits,  which  ended  in  the  sale  of  certain  property 
which  had  been  of  Dawan  Rai  in  his  lifetime.  Sub- 
sequently, the  said  representatives  of  Dawan  Rai 
brought  a  suit  to  recover  the  property  sold  as  above 
described  on  the  ground  that  they  were  no  parties 
to  the  decree  under  execution.  Held,  that,  as 
it  had  not  been  shown  that  by  reason  of  the  plaint- 
iffs not  objecting  that  they  had  been  improperly 
brought  on  to  the  record  of  the  execution  of  proceed- 
ings the  defendant  had  been  induced  to  accept  a  less 
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favourable  arrangement  for  the  satisfaction  of  the 
decree  that  he  might  otherwise  have  done,  there  was 
no  estoppel  against  the  plaintiffs.  Beni  Prasad 
KiTNWAR  V.  Mfktesab  Rai     I.  L.  H.  21  All.  316 


60. 


Mistake 


as  to  what  was 
sold  in  proclamation  of  sale — Purchase  hy 
decree-holder.  M,  a  judgment- creditor,  having  at- 
tached certain  land  of  his  judgment-debtor,  entered, 
by  mistake,  one  parcel  thereof  in  the  proclamation 
of  sale  as  two  parcels  having  different  numbers  in  the 
list  of  property  to  be  sold.  This  parcel  was  put  up 
for  sale  and  purchased  by  the  decree-holder  himself, 
and  was  subsequently  put  up  for  sale  and  purchased 
by  T.  In  a  suit  brought  by  T  against  M  to  restrain 
M  from  entering  on  the  land :  Heldf  that  M  was 
estopped  by  his  conduct  from  setting  up  his  title  as 
purchaser  against  T.  Tuiviappa  Chetti  v.  Mtjru- 
gappa  Chetti       .         .     k  {1.  L.  B.  7  Mad.  107 

61.  Disclaimer  of  title  in  former 

suit — Evidence  Act,  s.  115 — Sale  in  exe- 
cution of  decree — Intervenor  in  rent  suit.  A  purchase 
by  a  mortgagee,  at  a  sale  in  execution  of  a  decree 
upon  his  mortgage,  of  the  right,  title,  and  interest  of 
the  mortgagor  who  has  been  estopped  from  assert- 
ing a  title  to  the  property  as  against  certain  parties, 
does  not  place  such  mortgagee  in  a  better  position  as 
regards  the  estoppel.  A  suit  for  rent  by  a  SMtmindar 
and  patnidar  against  a  darpatnidar  was  defeated  by 
the  defence  of  the  latter  that  he  had  conveyed  his 
interest  to  others  against  whom  the  former  after- 
wards obtained  a  decree,  and  brought  the  darpatni. 
to  sale  in  execution,  buj'ing  their  right,  title,  and 
interest  therein  himself.  From  the  darpatnidar  who 
had  thus  disclaimed  title,  a  third  party  claimed  to  be 
mortgagee,  and  set  up  a  decree  on  his  mortgage  fol- 
lowed by  a  purchase  of  the  tenure  at  a  sale  in  execu- 
tion. He  was  thereupon  allowed  to  intervene  in  a 
suit  for  rent  brought  by  the  zamindar  and  patnidar 
against  an  ijaradar  of  lands  within  the  darpatni 
estate.  Held,  that,  notwithstanding  this  purchase, 
the  intervening  mortgagee  was  bound  by  the 
estoppel  arising  out  of  the  mortgagor's  disclaimer 
of  title  in  the  suit  above  mentioned.     Pobsshnath 

MUKEBJEE    V.   AnATHNATH  DeB 

I.  Ii.  E.  8  Calc.  265  ;  L.  K.  9  I.  A.  147 

62.  Mortgagee  purchasing  at 

sale  in  execution  of  his  decree  on  mortgage 

— Estoppel  operative  against  tnortgagor.  A  mort- 
gagee who  has  purchased  at  the  sale  in  execution  of 
his  decree  on  the  mortgage  is  bound  by  an  estoppel 
that  would  have  bound  his  mortgagor.  Poresh 
Nath  Muherjee  v.  Anath  Nath  Deb,  I.  L.  R.  9  Calc. 
265  :  L.  B.  91.  A.  147,  followed.  Kishoey  Mohttn 
Roy  v.  Mahomed  Mujapfar  Hossein 

I.  L.  R.  18  Calc.  188 


63. 


Assertion  of  title  by  auc- 


tion- purchasers  independently  of  sale— ^d- 
miaaion  of  title  by  purchase.  It  was  held  that  the 
Auction-purchasers  at  a  sale  in  the  execution  of  a 
decree  were  not  estopped  from  asserting,  as  against 
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a  person  claiming  to  be  a  mortgagee  prior  to  the  sale 
of  the  property  purchased,  that  in  fact  the  property 
was  their  own,  independently  of  the  auction-sale. 
At  the  most,  their  conduct  in  making  the  purchase 
could  only  be  regarded  as  some  evidence  of  an  admis- 
sion of  title  in  the  judgment-debtor,  which  they 
could  explain  or  rebut.  Hanuman  Dat  v.  \ssad- 
^^i^H 7]Sr.  W.  145 

64.  -^ —  Benami      purchase— if  or/ - 

gage  by  benami  purchaser.  A  purchased  immove- 
able property  in  the  name  of  B,  and  allowed  B  to 
occupy  and  retain  possession  of  the  property.  B 
mortgaged  the  property  to  C  for  a  valuable  consider- 
ation. Held,  that  A  and  those  claiming  through  him 
were  estopped  from  asserting,  as  against  C,  his  or 
their  title  to  the  property,  and  that  the  mortgage  was 
valid.  Kat.t.y  Doss  Mitteb  v.  Goytsd  Chfnder 
P^UL Marsh.  569 

«SeeRAM  MomNEE  Dossee  v.  Pkan  Koomaree 

3  W.  R.  88 
and  Smith  v.  MokhumJMahton    .  18  W.  R.  526 

65.  — Purchaser        at 

execution-sale — Representative — Mortgage  by  al- 
leged benamidar — Evidence  Act  I  of  1872,  a.  115. 
E,  being  in  possession  of  the  documents  of  titl( . 
mortgaged  land  to  the  plaintiff.  E  and  his  father  .i 
borrowed  money  from  one  R,  who  obtained  a  decree 
against  A,  and  purchased  the  land  at  the  execution- 
sale.  In  a  suit  for  foreclosure  ot  the  plaintiff's 
mortgage  against  E  and  R,  the  lower  Courts  he'd 
that  A  was  the  true  owner,  but  the  lower  Appellate 
Court  did  not  decide  whether  the  plaintiff's  mort- 
gage was  a  valid  transaction.  Held,  on  second 
appeal,  that  R  acquired  the  property  adversely  to 
A ,  not  as  his  representative,  and  that  there  was  no 
estoppel  against  him.  Dinendranalh  Sannial  v. 
Ramkumar  Ohose,  I.  L.  R.  7  Calc.  107  :  L.  R.  8  1. 
A.  65,  and  Lala  Parbhu  Lai  v.  Mylne,  1.  L.  R.  14 
Calc.  401,  followed.  Bashi  CntrNDER  Sen  v. 
Enayet  Ali  .         .         .     L  Ij.  R.  20  Calc.  236- 

66.  Benami  transaction  — Exe- 
cution of  deed.  A  executed  a  dee<l  of  sale  of  a  house 
in  favour  of  B,  which  was  duly  registered.  B  after- 
wards mortgaged  the  house  to  C.  Held,  that  A ,  and 
those  claiming  through  him,  were  estopped  as 
against  C  from  setting  up  that  the  sale  of  the  house 
to  B  ^vas  a  benami  transaction,  and  that  A  con- 
tinued notwithstanding  to  be  the  true  owner. 
Rakhaldas  Moduck  v.  Bindoo  Bashinee  Debia 

[Marsh.  293  :  2  Hay  157 

See  Ram  Mohinee  Dossee  v.  Pkan    Koomarfe 

8  W.  R.  88 

67.  Right  of  credi- 
tor to  queation  acta  of  debtor^a  benamidar.  The 
creditor  of  a  deceased  proprietor  is  not  estoppetJ, 
in  the  way  in  which  the  deceased  would  have  been, 
were  he  alive,  from  questioning  acts  done  bj^  the 
said  proprietor's  benamidar  ;  for  the  rule  of  law  by 
which  an  heir  or  assignee  stands  in  no  better  position 


(    3719     ) 


DIGEST  OF  CASES, 


(    3720     ) 


ESTOPPEL— con^cZ. 

5.  ESTOPPEL  BY  CONDUCT— conft?. 

than  the  party  through  whom  he  derives  his  title 
admits  of  an  exception  in  favom-  of  those  who  would 
be  themselves  aggrieved  or  defrauded  by  the  party 
through  whom  they  claim.  Lekhraj  Roy  v. 
MoTEE  Madhub  Sein     .         .  15  "W.  B.  333 

68. Benami    suit — Suit     brought 

by  one  person  in  name  of  another.  Defendant,  in 
consideration  of  money  advanced  by  A,  chose  to 
enter  into  a  mortgage  with  B,  who  now  sued  for 
possession  after  foreclosure.  Held,  that  it  did  not 
lie  in  the  defendant's  mouth  to  object  to  the  suit 
bemg  brought  by  AinB's  name.  Sree  Nath  Nag 
V.  Chunder  Nath  Ghose  .         17  W.  B.  192 

69. Becital    in     conveyance— 

Purchaser,  effect  of  admissions  on — Admissions  by 
conduct.  The  deed  of  conveyance  of  land  in 
Calcutta  recited  that  the  vendor  was  "seised  of, 
or  otherwise  well  entitled  "  to  the  property  intend- 
ed to  be  sold  "  for  an  estate  of  inheritance  in  fee- 
simple,"  and  it  purported  to  convey  such  an 
estate.  In  a  suit  for  dower  by  the  vendor's  widow 
against  the  heirs  of  the  purchaser:  Held,  that, 
although,  as  between  the  plaintiff  and  the  defend- 
ants, there  was  no  estoppel  which  could  prevent 
the  defendants  from  proving  that  the  estate  sold 
was  other  than  an  estate  in  fee-simple,  yet,  as  the 
purchaser  bought  the  property  as  and  for  an 
estate  of  inheritance  and  paid  for  it  as  such,  the 
recital  was  primd  facie  evidence  agairst  the  pur- 
chaser and  persons  claiming  through  him,  that  the 
estate  conveyed  was  what  it  purported  to  be,  it  being 
an  admission  by  conduct  of  parties,  which  amounted 
to  evidence  against  them.     Sarkies  v.  Prosono- 

MOYEE  DOSSEE  _    „^ 

I.  L.  B.  6  Calc.  794  :  8  C.  L.  B.  79 
YO. Endorsement     on  deed  of 

QOiiYejBm.ce— Authority  to  convey.  The  defendant 
had  received' a  conveyance  of  half  a  certain  piece 
of  land  from  8  J  (S  J  havirg  the  right  to  convey 
only  two-fifth  of  the  said  land,  the  remaining  two- 
fifths  and  one-fifth  belonging  respectively  to  a 
brother  and  sister  of  ^  J).  When  iS  J  gave  the  con- 
veyance, it  was  endorsed  by  his  sister.  This 
endorsement  amounted  to  an  estoppel  as  against 
her,  or  any  one  claiming  through  her,  against 
sajAng  that  S  J  had  not  a  full  right  to  convey. 
Blaquiere  V.  Ramdhone  Doss  ^   «  «,« 

Bourke  O.  O.  319 

7L         '  Alteration      of       written 

agreement — Inference  drawn  from  acts  of  parties. 
Where  it  was  clearly  inferable  from  the  subsequent 
acts  and  conduct  of  the  parties  that  an  arrangement 
reduced  to  writing  has  been  modified  and  tacitly  can- 
celled, one  of  the  parties  cannot,  in  the  absence  of 
any  imderstandrng  to  return  to  it,  be  allowed  to 
enforce  the  original  agreement  and  set  aside  the 
arrangement  subsequently  agreed  to.  Nunkee 
alias  Parbuttee  v.  Bessusstjrnath    3  Agra  428 

72.  Failure  to  put  in  defence  in 

former  suit — Consent    implied.     The    failure    of 
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a  party  to  put  in  an  answer  in  a  former  suit,  which 
in  no  way  threatened  his  title  as  a  reversioner,  can- 
not be  construed  into  a  consent  on  his  part  to  an 
alienation  made  by  a  Hindu  widow,  which  has  been 
found  in  a  subsequent  suit  to  be  illegal  on  an  issue 
raised  to  contest  its  validity  as  made  without  legal 
necessity.     Bisheshtjr  Mocker jee  v.  Judoonath 

BosE W.B.  1864,48 

73.  Consent     to     allow     joint 

property  to  be  dealt  with  in  certain  way — 
Power  to  withdraw  consent.  After  the  several 
owners  of  joint  property  have  given  their  assent  to 
its  being  employed  in  a  particular  way,  and  such 
consent  has  been  acted  on,  it  is  not  competent  to  an 
individual  owner  or  a  purchaser  under  him  to  retract 
his  consent.     Roop  Debee  v.  Gungoo  Mull 

3  N.  W.  66 


74. 


Disqualification         of      a 


brother  to  share — Intention  as  evidenced  by  con- 
duct — Waiver  of  rights — Hindu  law — Inheritance 
— Mitahshara  family.  Between  the  two  surviving 
brothers  of  a  Mitakshara  family,  the  action  of  the 
elder  to  the  younger,  who  had  T)een  born  deaf  and 
dumb,  was  such  as  to  recognize  for  some  years  that 
the  latter  had  a  joint  interest  in  the  family  property. 
The  proper  inference  to  be  drawn  from  this  was  that 
the  elder  treated  his  brother  as  a  member  of  the 
family,  and  entitled  to  equal  rights  until  it  had 
become  clear  that  his  disqualification  would  never 
be  removed  by  his  being  cured.  Their  Lordships 
would  not  infer  that  there  was  an  intention  shown  by 
the  acts  of  the  elder  to  waive  the  rights  accruing 
to  him  in  consequence  of  this  disqualification,  nor 
would  they  hold  that  his  acts  operated  to  create 
a  new  title  in  the  younger.  Lala  Muddtjn  Gopal 
Lal  v.  Khikhinda  Koer     I.  L.  B.  18  Calc.  341 

L.  B.  18  I.  A.  9 

75. Agreement  between  widow 

and  reversioners  as  to  distribution  of 
estate — Reversioner  witness  to  deed.  A  Hindu 
widow  in  possession  of  her  deceased  husband's 
separate  landed  estate,  her  deceased  husband's 
mistress,  and  his  illegitimate  daughter,  and  the  next 
reversioner  to  such  estate,  with  the  object  of 
adjusting  family  disputes,  entered  into  an  arrange- 
ment by  an  instrument  in  writing  for  the  distribution 
of  such  estate.  A  remoter  reversioner  to  such 
estate  was  a  witness  to  such  instrument,  and  took 
a  prominent  part  in  making  such  arrangement,  and 
the  same  had  his  full  consent.  Held,  that  such 
remoter  reversioner  was  estopped  by  such  conduct 
from  afterwards  questioning  the  legality  and 
genuine  character  of  such  distribution  and  the 
validity  of  assignments  made  by  the  persons  who 
shared  in  such  distribution.   Sia  Dasi  v.  Gtjb  Sahai 

I.  Ii.  B.  3  AIL  362 


76. 


Acquiescence      in      decree 


binding  joint  family  for  debts— 5aZe  in  exe- 
cution of  joint  property  for  decree  against  manager. 
In  a  suit  by  A,  a  member  of  a  Mitakshara  joint 
family,  to  recover  possession  of  a  share  of  certain 
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property  sold  in  execution  of  a  decree,  dated  21st 
April  1876,  against  his  father  only  in  a  suit  to  which 
A,  although  he  came  of  age  in  1 868,  was  not  a  party, 
it  appeared  that  the  debt  for  which  the  property  was 
sold  was  begun  in  1865,  was  increased  in  1869,  and 
re-aflfirmed  in  1873  and  1875  under  circumstances 
which  would  bind  the  family.  A  had  lived  jointly 
with  his  father,  and  acquiesced  in  his  managem6nt 
of  the  property.  Held^  that,  the  joint  property  being 
liable  for  the  debt  upon  which  the  decree  was  ob- 
tained, and  the  purchaser  having  purchased  the 
property  bond  fide,  the  plaintiff  was  not  entitled  to 
disturb  the  alienation  ;  and,  further,  that  under  the 
circumstances,  he  was  estopped  from  claiming  his 
share    Damudar  Dass   v.  Mahoram  Pandah 

13  C.  Ii.  K.  96 


77. 


Keeognition  of  adoption  by 


■widow — Subsequent  objection  on  ground  of  its 
invalidity.  Where  it  was  n  ot  intended  by  the  widow 
that  her  adopted  son  should  succeed  her  in  the 
management  and  enjoyment  of  the  property  with- 
out her  consent,  she  may  resist  the  claim  of  the 
adopted  son  to  eject  her,  on  the  ground  of  the 
invalidity  of  the  adoption  under  the  Hindu  Law, 
notwithstanding  her  previous  treatment  and 
recognition  of  the  plaintiff  as  her  adopted  son, 
and  her  acknowledgment  having  been  received  and 
acted  upon  by  the  authorities  without  question. 
OoMEAO  Singh  v.  Mahtab  Koonwar 

3  Agra  103A 

78. Adoption  made  in  full  be- 
lief it  is  valid — Inducing  adopted  person  from 
Haiming  share  of  inheritance  in  his  natural  family. 
The  rule  of  estoppel  by  conduct  does  not  apply 
where  an  adoption  is  made  by  a  person  in  full  belief 
that  the  adoption  is  valid  in  law,  and  thereby,  and 
by  the  subsequent  conduct  of  the  adopter,  the 
person  adopted  is  induced  to  abstain  from  claiming 
a  share  in  the  inheritance  of  his  natural  family,  so 
as  to  prevent  a  person  claiming  through  the  adopter 
from  impugning  the  validity  of  the  adoption. 
Eranjoli  Illath  Vishnu  Nambudri  v.  Eranjoli 
Illath  Krishnan  Nambudri   I.  Ii.  R.  7  Mad.  3 


79. 


Conduct      of      ancestor — 


Acquiescence.  A  person  on  attaining  majority  can- 
not contest  an  arrangement  which  the  person  from 
whom  he  inherited  had  during  his  minority  ac- 
quiesced in.  Tripoora  Soondare  r.  Gopal 
NathRoy  .         .         .  [25W.  11.358 


80. 


Estoppel  by  acts  of  ances< 


tor  When  claiming  through  him — Taking 
lease  from  Oovernment.  In  a  suit  against  S  and  O 
to  recover  possession  with  mesne  profits  of  land  of 
which  the  plaintiff  had  been  dispossessed  by  O  as 
lessee  of  the  Government,  he  claimed  the  land  as 
part  of  an  estate  (M)  which  belonged  to  him  and  hi^ 
ancestors  by  the  title  imder  which  it  was  held,  and 
had  been  in  their  possession  very  long  under  that 
title,  and  that  he  had  held  the  property  as  of  right 
adversely  to  8  for  a  period  which  sufficed  to  give 
him  a  title.    The  lower  Court  made  the  Govern - 
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ment  a  party,  and  finding  that  the  plaintiff's  father 
had  repeatedly  taken  from  Government  a  farm  of 
the  villages  in  question  aft^rthey  had  been  declared 
not  to  be  a  portion  of  31,  but  of  a  resumed  talukh, 
concluded  that  the  plaintiff  was  estopped  by  the 
conduct  of  his  father.  Held,  that  the  Government 
ought  not  to  have  been  made  a  party,  for  the  plaint- 
iff did  not  couch  his  plaint  in  any  degree  adversely 
to  Government ;  and  that  the  father's  acts  were  no 
estoppel  to  the  plaintiff  such  as  to  prevent  him  from 
instituting  the  present  suit  against  iS  and  G.  Ram 
RuNJAN  Chuckkrbutty  v.  Court  of  Wards 

21  W.  B.  192 


8L 


-  Acquiescence — Estoppel       by 
The  plaintiff    having   known   the 


acts  of  mother. 

nature  of  an  original  grant,  and  herself  recognized 
and  acquiesced  in  the  acts  of  the  lessee :  Held,  that 
she  was  bound  by  the  acts  of  her  mother,  which  as  a 
whole  resulted  beneficially  for  the  estate  ;  and  that 
in  any  case  she  was  precluded  from  questioning 
them  now  by  the  law  of  limitation,  the  present  suit 
having  been  brought  more  than  twelve  years  subse- 
quent to  the  death  of  the  mother.  Puddomonee 
DOSSBE  V.  DWARKANATH  BiSWAS    .    25  "W.  R.  335 


82. 


-JAcquiescence    in  adoption 


— Subsequent  objection  to  validity  of  adoption. 
Where  the  defendant  actively  participated  in  the 
adoption  of  the  plaintiff,  the  defendant's  brother, 
and  by  many  acta  signified  to  the  plaintiff  and  to  his 
adopting  father  the  defendant's  complete  acquies- 
cence in  the  adoption,  and  thereby  encouraged  the 
plaintiff,  who  was  an  adult,  to  assent  to  such  adop- 
tion, and  allowed  the  adopting  father  to  die  in  the 
belief  that  the  adoption  was  valid,  and  finally 
concurred  in  the  performance,  by  the  plaintiff,  of 
the  funeral  ceremonies  of  his  adoptive  father, 
Held,  that  the  defendant  was  estopped  from  disput- 
ing the  validity  of  the  adoption.  Sadashiv 
MoRKSHVAR  Ghate  t'.  Hari  Moreshvar  Ghate 

11  Bom.  190 

Chdttu  v.  Dhondu      •        .     11  Bom.  192  note 

83.  Adoption— ^v/dence  Acty  s.  115 

— Auction-purchaser — Representation.  A,  a  Hindu 
governed  by  the  Mitakshara  law»  died  on  the  12th 
May  1867,  leaving  a  widow  B  and  a  brother  R,  who 
was  admittedly  the  next  reversioner.  In  July  1 867 
B  purported  to  adopt  a  son  Dto  A,  and  subsequent- 
ly, in  Sept<?mber  1867,  obtained  a  certificate  under 
Act  XL  of  1858.  In  1872  B  obtained  a  loan  from 
the  plaintiff  M  of  R 9,000,  and  to  secure  its  repay- 
ment executed  as  guardian  of  D  a  mortgage  of  seven 
mouzahs  in  favour  of  M.  The  money  was  advanced 
and  the  mortgage  executed  at  the  instigation  of  R 
and  with  his  consent,  and  on  his  representation  that 
D  was  the  duly  adopted  son  of  A^  and  it  was  ad- 
mitted that  the  money  was  advanced  for,  and  speci- 
fically applied  towards  the  payment  of,  decreep 
obtained  against  A  in  his  lifetime  and  against  his 
estate  after  his  death.  5  died  in  1878.  On  the  14th 
August  1830,  M  instituted  a  suit  against  D  upon  bin 
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mortgage,  and  in  that  suit  he  made  S  a  party  defend- 
ant, as  being  a  purchaser  of  the  mortgagor's  inter- 
est in  one  of  the  mouzahs  included  in  his  mortgage. 
On  the  26th  June  1  882,  M  obtained  a  decree  declar- 
ing that  he  was  entitled  to  recover  the  amoimt  due 
by  sale  of  the  mortgaged  mouzahs.  In  the  proceed- 
ings taken  in  execution  of  that  decree,  M  was 
opposed  by  L,  who  was  aftervi^ards  held  to  be  a 
benamidarfor^S,  who  claimed  that  he  had,  on  the 
8th  November  1880,  purchased  five  out  of  the  seven 
mouzahs  at  a  sale  in  execution  of  certain  decrees 
-against  R.  On  the  28th  February  1884,  L's  claim 
was  allowed,  and  on  the  11th  August  1884  M 
brought  thic  suit  against  L,  S,  R,  and  D  and  the 
decree-holders  in  the  suit  against  R  for  a  declaration 
of  his  right  to  follow  the  mortgaged  property  in  the 
hands  of /S.  It  was  found  as  a  fact  that  the  adoption 
of  D  was  invalid  ;  that  the  advance  hy  M  to  B  was 
justified  by  legal  necessity,  and  that  L  was  the  be- 
namidar  of  8.  It  also  appeared  that  M  had  himself 
become  the  purchaser  of  one  of  the  mortgaged 
mouzahs.  The  lower  Court  gave  M  a  decree 
declaring  him  to  be  entitled  to  recover  the  full 
amount  of  the  mortgage-money  from  the  five 
mouzahs  in  the  hands  of  8.  L  and  8  appealed, 
and  M  filed  a  cross-appeal,  alleging  the  adoption 
to  be  valid  and  binding  on  8.  It  w  as  contended 
that  8,  as  the  representative  of  R,  was  estopped 
from  denying  the  validity  of  Z)'s  adoption,  and  thus, 
having  been  a  party  to  il/'s  first  suit,  the  question  as 
to  the  liability  of  the  mouzahs  to  satisfy  the  mort- 
gage lien  was  ref  judicata  as  against  him.  Held, 
that  a  purchaser  at  an  execution-sale  is  not  as  such 
the  representative  of  the  judgment-debtor  within  the 
meaning  of  s.  115  of  the  evidence  Act.  Held, 
further,  that,  though  R  was  estopped  by  his  conduct 
from  disputing  the  validity  of  the  adoption  or  of 
M's  rights  as  mortgagee,  8,  being  an  auction -pur- 
chaser, was  not  bound  l)y  R's  acts,  and  was  not 
estopped  from  disputing  the  adoption,  as  he  derived 
his  title  by  operation  of  law  adversely  to  R,  and  was 
thus  in  a  different  position  from  a  person  claiming 
under  a  voluntary  alienation.  Lala  Pabbhtj  Lal 
V.  Mylne      .         .         .      I.  L.  R.  14  Calc.  401 


84. 


A  doption — 8uit 


to  establish  validity  of  adoption.  In  a  suit  to  estab- 
lish the  validity  of  an  adoption  of  the  plaintiff  by 
the  defendant,  where  it  was  shown  that  she  had 
taken  him  in  adoption,  brought  him  up,  and  married 
him  as  the  adopted  son  of  her  husband,  and  had  put 
Tierself  forward  as  his  mother :  Held,  that  the  de- 
fendant was  estopped  from  denying  the  validly  of 
the  plaintiff's  adoption,  and  could  not,  when  the 
plaintiff  might  have  lost  all  right  in  his  natural 
family,  assert  that  she  had  not  validly  adopted  him. 
Ravji  Vinayakrav  Jagqannath  Shankarsett  v. 
Lakshmibai    .         .  I.  Ii.  R.  11  Bom.  381 


85. 


Hindu        law — 


Adoption.  A  Hindu  widow,  professing  to  have 
«,uthority  from  her  husband  to  do  so,  took  the  second 
vdefendant  in  adoption,   brought    him  up  as  her 
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adopted  son,  and  permitted  him  to  perform  the 
funeral  ceremonies  of  her  husband.  Land  to  which 
she  otherwise  would  have  been  entitled  was  attached 
in  execution  of  a  decree  against  defendant  No.  2. 
She  now  sued  to  release  the  attachment,  alleging  the 
adoption  was  bad  as  having  been  unauthorized. 
Held,  that  the  plaintiff  was  estopped  from  raising 
this  contention.     Kannammal  v.  Virasami 

L  Ii.  R.  15  Mad.  486 


86. 


A  dmission —  Con- 


clusive proof  of  adoption — Description  of  person 
as  adopted  son.  A,  a  Hindu,  died  leaving  him 
surviving  a  mother  B  and  three  sisters.  A  had  a 
brother  P,  who  had  been  given  in  adoption  to  his 
maternal  uncle  R.  On  A^s  death,  his  property 
devolved  on  his  mother  B.  B  mortgaged  the  pro- 
perty to  the  defendant.  The  mortgage  bond  was 
attested  by  P,  who  described  himself  as  the  adopted 
son  of  R.  The  defendant  obtained  a  decree  on  the 
mortgage,  and  himself  became  the  auction-purchaser 
at  the  execution  sale.  Thereupon  -4's  sisters  sued 
as  reversionary  heirs,  for  a  declaration  that  the  sale 
to  the  defendant  was  valid  only  to  the  extent  of  J5'« 
life-interest  in  the  property  sold.  The  defendant 
pleaded  that  P'«  adoption  was  invalid,  that  on  A^8 
death  the  property  vested  in  P,  and  that  the  plaint- 
iffs had,  therefore,  no  interest,  in  the  property  in 
dispute.  The  Court  of  first  instance  allowed  these 
pleas,  and  dismissed  the  suit.  The  Appellate  Court 
held  that  the  description  in  the  mortgage-  bond,  that 
P  was  the  adopted  son  of  R,  amomited  to  an  admis- 
sion of  the  adoption  by  the  defendant  (mortgagee), 
and  that  he  was  therefore  estopped  from  contesting 
the  adoption.  Held,  that  the  defendant  was  not 
estopped.  The  mere  fact  that  P  was  described  in 
the  mortgage-bond  as  JR's  adopted  son  was  not  any 
evidence  of  an  admission  ;  and  even,  if  it  were,  it 
was  not  conclusive  proof  of  the  adoption  (s.  31  of 
the  Evidence  Act,  I  of  1 872).  Held,  further,  that 
the  fact  treated  by  the  lower  Appellate  Court  as  an 
estoppel  had  no  such  effect,  as  it  had  not  caused  or 
permitted  the  plaintiffs  to  believe  the  adoption  to  be 
valid  and  to  act  upon  such  belief.  Yashvant- 
PuTTU  Shenvi  v.  Radhabai 

I.  L.  R.  14  Bom.  312 


87. 


8uit  to  set  asidt 


adoption  in  which  the  plaintiff  has  concurred — 
Hindu  law,  adoption.  The  plaintiff,  claiming  a 
remote  reversionary  interest  in  the  estates  of  a 
deceased  Hindu,  sued  for  a  declaration  of  the  invali- 
dity of  an  adoption  made  by  the  widow.  It 
appeared  that  the  plaintiff  himsdf  had  concurred  in 
it  at  the  time  when  it  took  place.  Held,  that  the 
plaintiff  was  not  estopped  from  impugning  the  adop- 
tion by  reason  of  his  conduct  at  the  time  when  it 
took  place.  Gubulinoaswami  v.  Ramat.aksh- 
MAMMA  .         .         .        I.  L.  R.  18  Mad.  53 


88. 


Hindu 


law. 


adoption — Treating  invalid  adoption  as  effective 
and  subsequently  repudiating  it — 8uit  to  uphold 
adoption.     A  childless  Hindu  widow,  aged  1 9,  agreed 
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with  the  plaintiff's  father  to  adopt  the  plaintiff, 
stating  that  her  husband,  who  died  at  the  age  of  12, 
hadgiven  her  authority  to  adopt.  Subsequently  she 
adopted  the  plaintiff  and  had  his  vpanayanam  per- 
formed in  the  adoptive  family  next  day,  and  admin- 
istered her  husband's  property  as  the  minor's 
guardian  for  about  1 8  months,  when  she  repudiated 
the  adoption  and  refused  to  maintain  the  plaintiff. 
Held,  that,  the  adoption  being  invalid  on  the  groimd 
that  the  widow  had  not,  as  a  fact,  acted  under 
authority  from  her  husband,  she  was  not  estopped 
from  denying  the  adoption  by  the  fact  of  her 
having  treated  it  as  effective  for  the  period  of  18 
months.  In  order  that  estoppel  by  conduct  may 
raise  an  invalid  adoption  to  the  level  of  a  valid 
adoption,  there  must  have  been  a  course  of  conduct 
long  continued  on  the  part  of  the  adopting  family 
and  the  situation  of  the  adoptee  in  his  original 
family  must  have  become  so  altered  that  it  would 
be  impossible  to  restore  him  to  it.  Gopalayyan  v. 
Raghupatiagyan,  7  Mad.  250,  followed.     Paevati- 

BAYAMMA  V.  RaMAKRISHNA  RaU 

I.  li.  K.  18  Mad.  145 


89. 


Treating    adop- 


tion as  valid  for  a  long  period.  In  a  suit  to  recover 
possession  of  certain  land  to  which  the  plaintiff 
claimed  title  as  the  adopted  son  of  a  deceased  Saras- 
wati  Brahman,  it  appeared  that  he  had  been  taken 
in  adoption  by  the  widow  of  the  deceased  acting  on 
the  authority  of  her  late  husband,  that  daita  homam 
was  performed  subsequently,  and  that  the  plaintiff 
had  since  been  recognized  as  the  adoptive  son  of  the 
deceased  and  had  acted  accordingly  during  a  period 
of  twenty-five  years.  The  defendant  was  in  posses- 
sion imder  a  claim  of  title  as  reversionary  heir,  the 
widow  having  died  shortly  before  suit.  Held,  on 
the  evidence  that  the  defendant  was  estopped  from 
denying  the  validity  of  the  adoption.  Santap- 
PAYYA  V.  Ranqappayya  .    I.  L.  B.  18  Mad.  887 

90. Mistake    of  law 

— Acknowledgment  of  ado^dion — Effect  of  recog- 
nition  of  statiLS  of  adopted  son  as  to  property  in 
Native  State  on  his  status  as  to  property  in  British 
territory.  One  G  was  possessed  of  considerable 
property  both  in  British  territory  and  in  the  terri- 
tory of  the  Gaekwar  of  Baroda.  He  died  in  1868, 
leaving  three  childless  widows,  L,  S,  and  B.  Short- 
ly after  his  death,  the  plaintiff  K,  who  was  then  a 
minor,  was  taken  to  Baroda  by  L,  and,  on  her  repre- 
sentations as  well  as  those  of  her  co- widows,  he  was 
acknowledged  by  the  Gaekwar  as  their  adopted  son, 
and  as  such  entitled  to  succeed  to  all  the  estate  and 
privileges  enjoyed  by  the  deceased  O.  For  several 
years  afterwards  the  widows  treated  the  plaintiff  as 
the  legitimate  heir  and  successor  of  O  in  respect  of 
the  Baroda  property.  With  regard  to  the  estate  in 
British  territory,  the  widows  as  first  put  forward  K 
as  the  adopted  son  of  O.  On  their  application,  a 
certificate  of  heirship  was  issued  under  Regulation 
VIII  of  1827,  declaring  that  "  the  Bais  were  the 
widow  heirs,  and  the  minor  K  the  son  heir,  of  the  de- 
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ceased  G.^'  In  one  case  the  endows  obtained  a 
decree  as  guardians  of  the  minor,  on  a  bond  executed 
in  favour  of  K  as  heir  to  G.  When  the  Bombay 
Summary  Settlement  Act  (II  of  1863)  was  passed, 
the  widows  accepted  the  summary  settlement, 
in  respect  of  the  inam  holdings  of  their  deceased 
husband,  and  thereupon  the  holdings  were  entered 
in  their  names  in  the  Government  records.  Find- 
ing themselves  secure  in  the  possession  of  their 
husband's  estate,  the  ladies  now  dropped  the 
allegation  of  adoption  and  dealt  with  the  property 
in  British  territory  in  their  own  right,  and  not  as 
trustees  or  guardians  of  the  minor  K.  In  1871,  JT 
sought  to  have  part  of  the  property  in  British  terri- 
tory transferred  to  his  owa  name  as  the  adopted  son 
of  G.  The  Av  idows  resisted  this  attempt  and  denied 
his  adoption.  In  1881,  Jf  made  a  similar  attempt, 
but  failed,  the  revenue  authorities  having  eventually 
resolved  to  leave  the  question  of  K's  title  by  adop- 
tion to  be  determined  by  the  CivU  Court.  In  1884, 
K  filed  the  present  suit  against  the  widows  of  G  for  a 
declaration  of  his  adoption  by  G  and  for  possession 
of  G^s  estate  in  British  territory.  The  widows 
denied  the  factum  of  the  adoption,  and  disputed  its 
validity.  They  also  contended  that  the  suit  was 
barred  by  limitation.  The  Agent  for  Sardars  in  the 
Dekkan,  who  tried  the  case,  dismissed  the  suit,  hold- 
ing that  the  plaintiff's  adoption  by  G  was  not  proved 
and  that  the  claim  was  barred  by  limitation,  the 
widows  having  been  in  adverse  possession  of  the  pro- 
perty in  British  territory  for  more  than  twelve  years. 
The  plaintiff  appealed  against  this  decision  to  the 
High  Court,  contending,  itUer  alia,  that  the  Midows 
were  estopped  by  their  conduct  from  denying  the 
plaintiff's  adoption.  Held,  that  the  mdows  were 
not  estopped.  Per  Birdwood,  J. — The  fact  that 
the  plaintiff  was  put  forward  by  the  widows  as  their 
adopted  son  in  the  Baroda  territory  did  not  estop 
them  from  disputing  the  plaintiff's  allegation  that 
he  was  adopted  by  G.  Nor  was  the  circumstance 
that  the  widows  and  the  plaintiff  obtained  a  joint 
certificate  of  heirship  to  C  in  British  territory  con- 
clusive as  an  estoppel.  Per  Jardine,  J. — There 
was  now  no  estoppel  (i)  because  there  was  nothing 
to  show  that  the  plaintiff  had  been  led  to  alter  his 
position  in  life  through  belief  in  any  misrepresenta- 
tions made  by  the  widows ;  and  (ii)  because  th& 
^\idow8  might  have  been  under  the  same  mistake  of 
law  as  the  plaintiff,  viz.,  that  the  Gaekwar's  recogni- 
tion of  his  adoption  created  a  status  operative  every- 
where, as  well  in  British  territory  as  in  the  Gaek- 
war's territorv.     Kuverji  v.  Babai 

I.  L.  R.  19  Bom.  374 


91. 


Contradicting    conduct  in 


former  case — Allowing  attachme/U  of  property. 
Plaintiffs,  who  have  in  a  former  case  allowed  pro- 
perty attached  as  theirs  by  their  creditors  to  be 
claimed  and  taken  by  the  defendants,  are  estopped 
in  a  subsequent  suit  from  making  a  contrary  aver- 
ment.    Erskine  &  Co.  V.  Okhoy  Chundkb  Dutt 

W.  K.  1864,  58 
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92. 


Transfer     for    fraudulent 


purpose — Subsequent  suit  to  recover  property.  A 
father  who  transferred  property  to  his  sons  for  the 
sake  of  defrauding  creditors,  and  permitted  the  sons 
to  put  forward  claims  on  the  property  founded  on  a 
title  inconsistent  with  his  own,  was  held  to  have 
created  a  state  of  circumstances  in  which  the  sons 
were  entitled  to  say  that  he  could  not  afterwards  sue 
to  recover  the  property  from   them.     Hubry   Sitn- 

KUE  MOOKEEJEE  V.   KaU  CoOMAB  MoOKERJEE 

W.  B.  1864,  265 


93. 


Transfer    by      trustee    in 


breach  of  trust — Suit  by  trustee  to  recover  posses- 
sion— Bond  fide  transferee  for  value  without  notice. 
A  trustee,  alleging  that  the  trust  property,  con- 
sisting of  land,  was  his  own  property,  mortgaged 
it.  The  mortgagee  took  the  mortgage  in  good 
faith  for  valuable  consideration  and  without  notice 
of  the  trust.  The  mortgagee  obtained  a  decree 
against  the  trustee  for  the  sale  of  the  land, 
and  the  land  was  sold  in  execution  of  that  decree. 
The  trustee  subsequently  brought  a  suit  to  recover 
the  land  from  the  purchaser  on  the  ground  that 
it  was  trust  property,  and  that  he  had  no  power 
to  transfer  it.  To  this  suit  none  of  the  beneficiaries 
under  the  trust  were  parties.  Held,  that  the  plaint- 
iff was  estopped  by  his  conduct  from  recovering 
possession  of  the  land.     Gtjlzar  Ali  v.  Eida  Ali 

I.  L.  K.  6  All.  24 


94. 


Declaration  of  husband  as 


to  wife's  OTArnership  of  property — Subsequent 
claim  of  his  heirs.  Where  the  husband  during  his 
lifetime  did  in  every  way,  both  publicly  and  pri- 
vately, whenever  called  upon  to  make  any  re- 
presentation on  the  subject,  always  represented 
that  certain  immoveable  property  was  his  wife's, 
the  purchasers  from  her  could  not  after  his  death 
be  equitably  turned  out  of  property  in  favour  of 
his  heirs.  The  heirs  after  his  death  would  be  as 
much  bound  by  the  father's  misrepresentations  as 
he  would  have  been  during  his  life.  Ltjchmun 
Chunder  Geer  Gossain  v.  Kalli  Churn  Singh 

19  W.  R.  292 


95. 


Benami     transaction — Mis- 


representation— Heir  when  bound  by  the  acts  of 
ancestor.  B  purchased  some  property  from  D  (a 
member  of  a  joint  Mitakshara  famUy)  in  the  name 
of  his  wife  K,  with  the  object  of  concealing  from 
certain  persons  that  he  was  the  real  purchaser,  and 
further  lest,  in  the  event  of  a  dispute  arising  in  re- 
spect of  such  property  which  was  heavily  encum- 
bered, his  exclusive  property  might  be  prejudiced 
and  attached  with  debt.  After  the  death  of  her 
husband,  K  obtained  a  certificate  of  guardianship  of 
her  infant  son  Sy  in  which  she  did  not  include  this 
property,  and  in  fact  continued  to  treat  the  property 
as  her  own.  Diuring  S'a  minority,  6>,  the  nephew  of 
D,  who  was  now  of  age,  brought  a  suit  for  pre-emp- 
tion against  K  in  respect  of  this  property,  and 
obtained  a  consent  decree  under  which  he  took 
possession.     S  then,  on  attaining  majority,  insti- 
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tuted  a  suit  against  C  for  the  recovery  of  the  pro- 
perty as  the  heir  and  representative  of  his  father 
on  the  ground  that  K  was  a  mere  benamidar. 
The  defence  taken  by  C,  amongst  others,  was  that 
K  was  the  real  owner  he  believed  her  to  be.  Held^ 
that  on  the  authority  of  Luchmun  Chunder  Oeer 
Gossain  v.  Kalli  Churn  Singh,  19  W.  R.  292,  it  was 
a  good  defence,  for,  even  on  the  assumption  that 
the  purchase  was  benami,  S  as  heir  of  B  was  bound 
by  the  misrepresentation  of  the  latter.  Chunder 
CooMAR  V.  HuRBUNS  Sahai  I.  Ii.  B.  16  Calc.  137 

96.-^  Persons  claim- 
ing under  person  who  creates  the  benami.  The  mere 
fact  of  a  benami  transfer  does  not  in  itself  constitute 
such  misrepresentation  as  to  bind  all  persons  claim- 
ing under  the  person  who  creates  the  benami.  O 
made  a  benami  gift  of  his  property  to  his  wife  A. 
The  deed  of  gift  was  registered  and  purported  to  be 
made  in  consideration  of  the  fixed  dower  due  to  A. 
There  was  no  mutation  of  names,  but  0  managed 
the  property  as  A' a  am-muktar  under  a  general 
power-of-attorney  executed  by  her  in  his  favour.  On 
the  death  of  0,  A  mortgaged  the  property.  At  a  sale 
in  execution  of  a  decree  obtained  by  the  mortgagee 
against  A,  the  mortgaged  property  was  purchased 
by  the  defendants.  On  the  death  oiA,H  and  R,  the 
son  and  daughter  of  A,  sold  their  shares  in  the  pro- 
perty, which  they  had  inherited  from  their  father  0, 
to  the  plaintiff.  In  a  suit  by  the  plaintiff  against 
the  defendants  for  a  declaration  of  his  right  to  the 
shares  of  H  and  R  and  for  partition  :  Held,  that  the 
acts  of  0  were  not  such  as  to  constitute  an  estoppel 
as  against  his  heirs,  and  therefore  the  plaintiff  was 
entitled  to  the  relief  he  sought.  Luchmun  Chunder 
Geer  Gossain  v.  Kalli  Churn  Singh,  19  W.  R.  292, 
explained.  Sarat  Chtjnder  Dey  v.  Gopal 
Chunder  Laha  .         .        I.  L.  B.  16  Calc.  148^ 

97.  Equitable  eatop-pel— Ex- 
tinguishment of  charge.  An  owner  of  property  made 
a  grant  therefrom  of  an  annuity,  with  a  proviso  that,, 
in  case  of  failure  to  pay  the  same,  the  grantee  and 
her  heirs  should  be  entitled  to  take  possession  of  the 
property.  He  subsequently  mortgaged  the  same 
property,  by  an  instrument  which  set  out  that  it  was 
his  absolutely.  After  this  he  paid  the  annuity  tilt 
the  death  of  the  grantee,  whose  heir  he  was.  The^ 
mortgagees  obtained  a  decree  upon  their  deed,  and 
in  execution  thereof  the  property  was  attached  and 
sold,  and  the  decree-holders  obtained  possession.. 
The  heirs  of  the  mortgagor  sued  the  decree-holders 
for  recovery  of  possession  and  for  arrears  of  the 
annuity,  claiming  under  the  terms  of  the  grant. 
Held,  that  the  charge  merged  and  was  extinguished, 
and  as  the  grantor  had  professed  to  transfer  the 
property  to  the  mortgagees  unincumbered,  he  was 
bound  to  give  it  over  to  them  free  from  incum- 
brance, and  it  would  not  lie  in  his  mouth  nor  in  the 
mouths  of  his  heirs,  to  set  up  the  charge  against 
the  mortgagees  and  their  vendees.  Radhey  Lal 
V.  Mahesh  Prasad     .         .    I.  L.  B.  7  All.  864. 
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98. 


Evidence 


Act 


(1  of  1872),  s.  115.     A  decree-holder  at  a  sale  in  exe- 
cution of  his  decree  purchased  a  zamindari  share  be- 
longing to  his  judgment-debtors.     Afterwards,  in 
execution  of  a  subsequent  decree  held  by  another 
person,  the  same  with  other  property  was  again  put 
up  for  sale.     Prior   to  the    sale,   the  subsequent 
decree-holder  apphed  to   the  officer  conducting  it, 
stating  the  fact  of  the  sale  and  purchase  under  the 
previous  decree,  and  requesting  that  the  sale  should 
be  confined  to  a  portion  of  the  judgment-debtors' 
interest   which  had  not  been  already  sold.     This 
application  was  disallowed,  and  the  whole  interest 
of  the  judgment-debtors  put  up  for  sale,  and  the 
prior  decree- holder,  who   was   present,  made  a  bid. 
Ultimately,  however,  a  portion  of  the  property  was 
withdraAvn,    and   the  remainder   only    was     sold, 
including  part  of  the  property  sold  in  execution 
of  the  prior  decree.     The  prior  decree-holder  did 
not  bid  again.     Afterwards  the  prior  decree  holder 
brought  a  suit  for  a  declaration  that  the  share  which 
he  had  purchased  at  the  sale  in  execution  of  his 
decree  was  not  affected   by  the   auction -sale   in 
execution  of  the  subsequent  decree.     Held,  that  the 
plaintiff  was    not  estopped  from  claiming  such  a 
declaration  by  his  conduct  in  bidding  at  the  sale  at 
which  the  defendant  had  purchased,  inasmuch  as  it 
could  not  be  said  that  by  bidding  he  meant  to  show 
that  he  had  no  title  to  the  propert\'  or  had    waived 
his  title,  or  that  he  had  encouraged  the  defendant 
to  purchase,  or  had  power  to  forbid  the  sale.     Rai 
Sceta  Ram  v.  Kishun  Dass,  1  N.   W.  402  ;  MacCon- 
ndl  V.  Mayer,  3  N.    W.  315  ;    Agraioal  Singh  v. 
Foujdar  Singh ^  8  C.  L.  R.  346  ;  and  Solans  v.  Ram 
Lull,   7  C.  L.  R.  481,  distinguished.      Gheran  v. 
KuNJ  Behabi  .         .        I.  L.  B.  9  All.  413 


99. 


Sale  of  mortgaged  property 


in  execution  of  decree — Effect  of  sale — Pur- 
chaser^  right  of.  Where  mortgaged  property  is  sold 
in  execution  of  a  decree  in  a  suit  brought  upon  the 
mortgage,  the  interest  of  the  mortgagee,  at  whose 
instance  the  sale  is  made,  is  held  to  pass  to  the  pur- 
chaser, and  the  mortgage  is  estopped  from  disputing 
that  such  is  the  effect  of  the  sale.  Khevra  Jusrup 
V.  LiNGAYA  .         .         .  I.  Ij.  B.  5  Bom.  2 


100. 


Effect  of  sale- 


Purchaser,  right  of.  Where  a  decree  is  obtained 
upon  his  mortgage  by  a  mortgagee  and  the  mortgag- 
ed property  is  sold  under  the  decree  for  the  purpose 
of  paying  off  the  mortgagee,  the  interest  of  both 
mortgagor  and  mortgagee  passes  to  the  purchaser. 
The  mortgagee  is  estopped  from  disputing  that  such 
is  the  effect  of  the  sale,  so  far  as  his  interest  is  con- 
cerned, although  the  officer  of  the  Court  may  only 
have  described  the  sale  as  one  of  the  right,  title, 
♦  and  interest  of  the  mortgagor.  It  is  not  the  practice 
in  the  mofussil,  to  require  the  mortgagee  to  convey 
to  the  purchaser.  The  transfer  takes  place  by 
estoppel.    Seshqiri  Shanbhog  v.  Salvador  Vas 

1. 1/.  B.  5  Bom.  5 
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See  Maganlal  v.  Shakra  Girdhar 

I.  li.  B.  22  Bom.  945 


101. 


Prior    incum- 


brancer bidding  at  auction  sale  in  execution  of 
decree  and  not  announcing  his  incumbrance — Sale 
by  first  mortgagee  in  execuiion  of  decree  upon  second 
mxyrtgage  held  by  him — Interest  acquired  by  pur- 
chaser at  such  sale — Sale  of  portions  of  mortgaged 
property — Mortgagee  not  compelled  to  proceed  first 
against  unsold  portions — Enforcement  of  mortgage 
against  purchaser  not  having  obtained  possessidn. 
At  a  sale  in  execution  of  a  decree  for  enforcement 
of  a  hypothecation -bond,  the  decree- holder,  by 
permission  of  the  executing  Court,  made  bids,  but  the 
property  was  purchased  by  another.  At  that  time 
the  decree-holder  held  a  prior  registered  incum- 
brance which  he  did  not  personally  announce.  In  a 
suit  brought  by  him  subsequently  to  enforce  this 
incumbrance,  it  was  contended  on  behalf  of  the  auc- 
tion-purchaser that  he  was  estopped  by  his  conduct 
from  setting  it  up  as  against  her.  Hdd,  that  there 
was  no  estoppel ;  that  under  s.  114  of  the  Evidence 
Act  the  Court  was  entitled  to  presume  that  the  pro- 
visions of  s.  287  (c)  of  the  CivU  Procedure  Code  had 
been  complied  with,  and  that  consequently  the  noti- 
fication of  sale  disclosed  the  existence  of  the  in- 
cumbrance now  sued  upon  ;  that  the  plaintiff  was 
entitled  to  assume  that  intending  purchasers  would 
read  the  notification  or  search  the  register  for  the 
purpose  of  ascertaining  what  was  the  property 
being  sold  ;  and  that  his  rights  were  not  affected 
by  his  not  having  personally  announced  his  incum- 
brance, nor  cotild  it  be  said  that  solely  by  bicUling 
at  the  sale  he  had  encouraged  the  purchaser  to  buy. 
Mackenzie  v.  British  Linen  Co.,  L,  R.  6  App.  Ca. 
82,  Bind  Oheranv.  Kunj  Behari,  I.  L.  R.  9  All.  413, 
referred  to.  Held^  also,  that  it  could  not  be  said 
that  under  the  circumstances  the  plaintiff  must 
be  taken  to  have  sold  in  execution  of  his  decree 
the  interest  which  he  held  under  the  bond  now 
in  suit ;  that  he  could  not  be  compelled  to  pro- 
ceed first  against  those  portions  of  the  mortgaged 
property  which  had  not  been  sold  ;  and  that  the 
bond  was  enforceable  against  a  purchaser  of  part  of 
the  mortgaged  property  who  had  never  obtained 
possession.     Banwari  Das  v.  Muhammad  Mashiat 

I.  li.  B.  9  All.  690 


102. 


Sale     of  mort- 


gaged property  in  execution  of  a  money-decree  with- 
out express  notice  of  mortgage — Omission  to  declare 
m/)rlqage  at  time  of  sale — Civil  Procedure  Code, 
1882,  s.  287 — Right  of  mortgagee  to  enforce  mort- 
gage against  the  property  in  hands  of  purchaser, 
A  mortgagee  under  a  registered  mortgage-deed 
obtained  a  money-decree  against  the  mortgagors 
in  some  matter  other  than  the  mortgage,  and  sold 
the  mortgaged  property  in  execution  of  the  decree. 
The  mortgage  lien  was  not  announced  in  the  pro- 
clamation of  sale  as  required  by  s.  287  of  Civil  Pro- 
cedure Code  (Act  XIV  of  1882)  and  the  auction - 
purchaser  had  no  actual  knowledge  of  the  mortgage. 
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In  a  suit  brought  by  the  mortgagee  against  the  mort- 
gagors and  the  auction-purchaser  to  recover  the 
mortgage-debt  by  sale  of  the  mortgaged  property  : 
Held,  that  the  omission  to  declare  the  mortgage 
at  the  time  of  the  sale  could  not  be  treated  as  an 
estoppel.  Dhondo  Balkrishna  Kanitkak  v. 
Raoji  .         .         .       I.  li.  R.  20  Bom.  290 


103. 


Rights  of  'pur- 


chasers at  sale  in  execution  of  a  mortgage-decree — 
Purchase  without  notice  that  mortgagor  was  only 
benami-holder  for  the  judgment-debtor.  The  plaint- 
iffs and  defendants,  either  party  holding  a  separate 
decree  against  the  same  estate,  had  by  leave  pur- 
chased in  execution.  Both  parties  claimed  the 
proprietary  right  and  possession,  the  defendants 
holding  the  latter.  The  first  of  the  decrees  in  date 
was  the  plaintiff's  for  money  against  the  repre- 
sentatives of  the  deceased  owner  of  the  property, 
which  before  then  had  been  mortgaged  to  the 
defendants  by  his  widow.  The  plaintiffs  obtained 
only  the  equity  of  redemption,  their  purchase 
having  been  of  the  right,  title,  and  interest.  The 
mortgagees,  having  got  a  decree  upon  their  mort- 
gage against  the  widow,  purchased  at  the  sale 
in  execution  and  defended  the  possession  which 
they  obtained.  Held,  that  the  defendants,  in  whose 
favour  the  decree  had  been  made  upon  a  bond  fide 
mortgage,  without  notice  that  the  mortgagor  had 
been  only  holding  benami  for  her  husband,  had  the 
better  title  ;  that  the  High  Court  had  rightly  dis- 
allowed an  objection  taken  by  the  plaintiffs  that 
this  defence,  as  distinguished  from  the  defendants' 
answer  that  the  widow  was  the  real  owner,  had  not 
been  set  up  or  decided  in  the  Court  of  first  instance  ; 
and  held,  that  the  owner,  having  in  his  lifetime 
authorized  his  wife  to  hold  herself  out  as  proprietor 
in  her  own  right,  could  not  have  succeeded  in  a  suit 
to  disentitle  the  mortgagees  without  proving  that 
they  either  had  taken  the  mortgage  with  such  notice 
or  that  they  had  been  put  upon  inquiry  ;  that  the 
same  principle  applied  to  these  plaintiffs,  who  had 
purchased  his  right,  title,  and  interest;  and  that 
they  were  bound  equally  with  him.  Ramcoomar 
Coondoo  V.  Macqueen,  L.  R.  I.  A.  Sup.  Vol.  40  :  11 
B.  L.  R.  46,  referred  to  and  followed  as  to  the  appli- 
cation of  estoppel.  Mahomed  Mozuffer  Hossein 
V.  KiSHORi  MoHTJN  RoY  .  I.  L.  R.  22.  Gale.  909 

L.  R.  22  I.  A.  129 


104. 


Lease  by  mort- 


gagor to  mortgagee — Subsequent  sale  of  equity  of 
redemption  by  mortgagor — Suit  by  purchaser  to 
redeem  and  for  possession — Acquiescence.  The 
purchaser  from  the  mortgagor  of  the  equity  of 
redemption  having  brought  a  redemption -suit,  the 
mortgagee  contested  his  right  to  recover  posses- 
sion on  the  ground  that  prior  to  the  purchase, 
the  mortgagor  had  granted  to  him  (the  mortgagee) 
a  mulgeni  or  permanent  lease.  Held,  that  the 
plaintiff  was  not  bound  by  the  lease,  although  a 
long  period  had  elapsed  since  it  was  granted,  it 
having  appeared  that  the  plaintiff  had  on  a  former 
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occasion  contended  that  the  lease  was  a  forgery 
and  fraudulent ;  and  as  the  mortgagee  was  then 
entitled  to  possession  under  his  mortgage,  no  ac- 
quiescence in  the  lease  could  be  inferred  from  the 
mere  fact  of  the  mortgagee  having  remained  in 
possession,  it  not  being  alleged  that  rent  was  ever 
paid  to  the  plaintiff.  Subrao  Mangeshaya  v.  Man- 
jap  a  Shetti  .         .     .1.  L.  B.  16  Bom.  705 


105. 


Suit  for      sale 


by  mortgagee  against  auction-purchaser,  mortgagee 
having  accepted  part  of  the  proceeds  of  former  sale. 
On  the  10th  of  February  1873,  one  S  R  mortgaged 
to  the  plaintiff  an  undefined  one  biswa  share  out 
of  three  biswas  owned  by  him.  On  the  20th  of 
March  1877,  J  P  and  G  P  brought  to  sale,  in  exe- 
cution of  money-decrees  against  S  R,  two  out  of 
those  three  biswas,  which  two  biswas  were  pur- 
chased by  the  defendant.  The  sale  was  confirmed 
on  the  23rd  of  April  1877.  Out  of  the  proceeds 
of  that  sale,  111,464-14-9  were  appropriated  by 
the  plaintiff  in  part  satisfaction  of  his  mortgage. 
On  the  16th  of  April  1877,  the  plaintiff  sued  the 
auction-purchaser  for  sale  of  one  biswa  in  satis- 
faction of  his  mortgage.  Held,  that,  even  if  it 
could  be  shown  (which  it  could  not)  that  the  parti- 
cular biswa  mortgaged  to  the  plaintiff  was  one 
of  those  which  had  passed  into  the  defendant's  pos- 
session, the  plaintiff  was  estopped  by  his  previous 
conduct  from  suing  to  bring  it  to  sale  under  his 
mortgage.     Jhinka  v.  Baldeo  Sahai 

I.  L.  R.  14  All.  50^ 


106. 


Yeomiah      lands— J/arfra^ 


Rent  Recovery  Act,  ss.  3,  9,  79,  80— Unregistered 
holder  rendering  service  and  granting  pottahs — 
Estoppel  by  acquiescence  of  person  entitled  to  the 
yeomiah  holding.  A  yeomiahdar  died  leaving  a 
brother  who  was  then  out  of  India.  Shortly  before 
his  death,  he  made  an  invalid  assignment  of  his  hold- 
ing to  a  third  person  who  performed  the  service,  and 
granted  pottahs  of  the  land.  The  holding  was 
resumable  on  failure  of  the  service.  The  brother  of 
the  late  yeomiahdar  returned  after  three  years  and 
obtained  registration  of  his  title.  He  now  filed  this 
suit  to  enforce  acceptance  of  pottahs  tendered  bj' 
him  to  the  raiyats  who  had  already  accepted  pottahs 
from,  and  executed  muchalkas  to,  the  assignee. 
Held,  that  the  suit  was  not  maintainable,  as  under 
the  circumstances  the  plaintiff's  conduct  justified 
tenant's  belief  that  the  assignee  was  entitled  to 
collect  rent  from  them  until  the  assignment  was 
questioned  by  the  plaintiff  and  notice  of  his  title 
given  them.  Khadar  v.  Stjbramanya 

I.  L.  B.  11  Mad.  12 


107.  Mortgaged  land  subse- 
quently sold  by  mortgagee  in  execution  of 
money-decree — Purchaser  at  such  sale  without 
notice  of  mortgage — Mortgagee  stopped  from  sub- 
sequently enforcing  his  mortgage  as  against  pur- 
chaser. Where  a  judgment-creditor  in  execution  of 
a  money-decree  sells  property  as  belonging  to  his 
judgment-debtor,    he  is  afterwards  estopped  from 
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enforcing,  as  against  the  purchaser,  a  previous 
mortgage  of  the  property  which  has  been  created  in 
his  own  favour,  but  of  which  he  has  given  no  notice 
at  the  time  of  the  sale,  and  in  ignorance  of  which 
the  purchaser  has  bid  for  the  property  and  paid  the 
full  price.  This  principle  applies,  even  though  the 
anortgage-deed  has  been  registered.  Agarchand 
GtTMAN  Chand  v.  Rakhma  Hanmant 

I.  L.  R.  12  Bom.  678 

Ramchandra  Vithuram  v.  Jairam 

I.  L.  R.  22  Bom.  686 


ESTOPPEL— cynfti. 


108. 


-Assignse  of     m.ortgagor — 


Evidence  Act  (7  of  1872),  a.  115— Right  to  sue  for 
redemption.  Where  the  plaintiff  in  a  suit  for  re- 
demption of  a  usufructuary  mortgage  was  the  ori- 
ginal mortgagor,  who  had  by  a  registered  instrument 
assigned  his  interest  in  the  mortgaged  property  to 
another,and  the  assignee  did  not  apply  to  be  made  a 
party  to  the  suit,  but  put  forward  or  consented  to 
have  put  forward  the  original  mortgagor  as  the 
person  entitled  to  redeem  :  Heldy  that,  as  there  was 
nothing  in  that  litigation  to  show  that  the  defendant 
mortgagee  was  in  any  way  induced  to  alter  his  posi- 
tion or  to  do  any  act  which  he  would  not  otherwise 
have  done  in  consequence  of  the  assignee's  conduct, 
the  latter  was  not  estopped  by  s.  115  of  the  Evidence 
Act  (I  of  1872)  or  by  any  principle  of  equitable 
estoppel  from  afterwards  suing  on  his  own  account 
for  redemption .  Muhammad  Sami-ud-din  Khan  v. 
Mannu  Lal    .         .         .       I.  L.  R.  11  A.YL  388 

109. Sale  of  mortgaged  property 

under  a  decree  other  than  a  decree  on  the 
mortgage — Mortgage  not  disclosed — Effect  of 
sicch  non-disclosure  on  mortgagee's  rights  under 
•  his  mortgage.  Held,  that  a  mortgagee  who 
causes  the  mortgaged  property  to  be  sold  in  execu- 
tion of  a  decree  other  than  a  decree  obtained  upon 
his  mortgage,  without  notifying  to  intending  pur- 
chasers the  existence  of  his  mortgage  lien,  is  es- 
topped for  ever  from  setting  up  that  lien  against  the 
title  of  a  bond  fide  purchaser.  Agar  Chand  Gutnan 
Chand  v.  Rakhma  Hanmant,  I.  L.  R.  12  Bom.  678, 
and  Dullah  Sirkar  v.  Krishna  Kumar  Bakshi,  3  B.  L. 
R.  A.  C.  407,  followed.  Mumammad  Hamid-uddin 
V.  Shib  Sahai        .         .         I.  L.  R.  21  Aa  309 


110. 


Acts   of  BJgent— Authority  of 
Hindu    joint    family.     A    per- 


agent — Member    of 

son's  agent  for  the  purchase  of  an  estate  is  not  neces 
sarily  his  agent  to  re-convey  the  same.  Thus,  where 
•one  member  of  an  imdivided  Hindu  family,  with  the 
authority  of  his  brothers,  purchased  a  share  in  cer- 
tain property,  and  afterwards  (without  any  author- 
ity from  them)  cancelled  the  sale,  received  back 
the  consideration-money,  and  surrendered  the  koba- 
la :  Held,  that  the  brothers  were  not  estopped 
from  suing  the  parties  in  possession  of  the  whole 
property  to  set  aside  what  the  single  brother  had 
done,  and  to  obtain  possession  of  the  share  in 
question.  Bhujonanud  Myteb  t;.  Radha  Churn 
Mytbb  .         .         .         .         7  "W.  R.  335 
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111. 


Purchase  by  agent — Setting 


up  character  as  principal.  Where  a  man  steps  in 
during  an  auction -sale  and  assumes  the  character  of 
a  principal  agent,  and,  deposing  another  who  is 
really  acting  as  agent,  purchases  the  property,  he 
cannot  afterwards  be  allowed,  in  equity,  to  turn 
round  and  claim  to  have  purchased  not  for  the 
principal,  but  for  himself,  and  to  obtain  a  profit 
out  of  his  purchase.  Lokheb  Narain  Roy 
Chowdhry  v.  Kally  Puddo  Bandopadhya 

23  W.  R.  358  :  L.  R.  2    I.  A.  154 


112. 


Estoppel  by  assent  to  deli- 


very order — Evidence  Act,  Ch.  VIII — Vendor  and 
purchaser.  A  contracted  to  buy  from  B  <£•  Co. 
180,000  gunny  bags  for  cash  on  delivery.  Sub- 
sequently C  agreed  with  A  to  advance  R  15,000 
against  87,500  bags.  B  di  Co.  gave  delivery  orders 
to  A,  although  the  goods  remained  unpaid  for.  A 
then  endorsewd  certain  of  the  delivery  orders  over  to 
C.  On  these  orders  the  agents  oi  B  ds  Co.,  at  the 
request  of  ^,  wrote  the  following  words:  "The 
bearer  of  this  will  personally  take  delivery  of  each 
lot  a?  required."  C  took  delivery  of  50,000  bags, 
but  B  <k  Co.  refused  to  deliver  to  him  the  remainder 
on  the  ground  that  A  had  not  paid  them  according 
to  the  terms  of  his  contract.  Held,  that,  although 
there  had  been  no  actual  appropriation  of  any  goods 
to  A,  yet  A3  B  <k  Co.,  by  their  agents,  had  consented 
to  the  transfer,  and  had  thereby  induced  C  to  ad- 
vance R  15,000  on  the  delivery  orders  being  endorsed 
and  made  over  to  him,  it  was  not  now  open  to  them 
to  repudiate  the  transfer,  which  they  had,  through 
their  agent,  ^een  the  means  of  connrming.  Estop- 
pels in  the  sense  in  which  that  term  is  used  in  Eng- 
lish legal  phraseology  are  matters  of  infinite  variety 
and  are  by  no  means  confined  to  the  subjects, 
which  are  dealt  with  in  Ch.  VIII  of  the  Evidence 
Act.  A  man  may  be  estopped  not  only  from 
giving  particular  evidence,  but  from  doing  any  act 
or  relying  upon  any  particular  argument  or  conten- 
tion which  the  rules  of  equity  and  good  conscience 
prevent  him  from  using  as  against  his  opponent. 
Ganges  MANUPACTxmiNO  Co.  v.  Souru-jmctll 

I.  Ii.  R.  5  Calc.  889  :  5  O.Tj.  R.  533 


113. 


Acquiescence  of  mortgagee 


—  Waiver  of  priority.  When  a  prior  encumbrancer 
with  a  full  knowledge  of  his  title  stands  by  and 
through  his  agency  allows  the  mortgagor  to  deal 
with  the  property  as  if  it  was  unencumbered  :  Held, 
that  by  such  conduct  he  loses  that  priority  to  which 
the  prior  date  of  his  encumbrance  would,  had  he 
acted  otherwise,  have  entitled  him.  Rai  Sbeta 
Ram  v.  Kishxtn  Dass  alias  Kishnaram 

3  Agra  402 


114. 


Right    of  appeal  by  de- 


fendant disclaiming  all  interest  on  his  own 
account — Suit  for  redemption.  S  sued  to  redeem 
land  mortgaged  to  N,  and  made  P  a  defendant  in 
the  suit  on  the  ground  that  he  was  in  possession  on 
account  of  N,  his  brother.  P  disclaimed  all  inter- 
est on  his  own  account,  and  alleged  that  he  was  in 
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possession  on  behalf  of  N,  and  that  the  mortgage 
was  a  forgery.  N  did  not  appear.  The  Mrnisif  de- 
creed for  the  plaintiff.  P  appealed.  The  Subordi- 
nate Judge  dismissed  the  suit  on  the  ground  that- 
the  mortgage  was  not  proved.  Held,  on  second 
appeal,  that  P  had  no  locus  standi,  and  could  not 
appeal  from  the  Munsif's  decree.  Seshayyab  v. 
Pappuvaea-dayyanoar     .    I.  li.  R.  6  Mad.  185 

115.  J jAcquiescence — Mortgage  exe- 


cuted during  plaintiff's  minority.  The  plaintiff 
sued  the  defendant  on  mortgages  executed  to  the 
plaintiff  by  the  adoptive  mothers  of  the  defendant 
(who  were  also  defendants)  subsequently  to  his 
adoption.  The  plaintiff  contended  that  the  mortga- 
ges  had  become  effectual  as  against  the  defendant  by 
reason  of  his  subsequent  conduct.  Evidence  was 
given  that  he  had  promised  his  adoptive  mothers  to 
redeem  the  mortgages,  and  that  he  had  stood  by  and 
allowed  the  plaintiff  to  carry  out  the  provisions  of 
the  mortgage-deeds  to  his  own  detriment  by  paying 
maintenance  to  the  defendant's  adoptive  mothers 
and  by  paying  off  certain  mortgages  which  had  been 
created  by  them  previously  to  the  adoption  of  the 
defendant.  Held,  that  kno\^  ledge  on  the  part  of  the 
defendant  that  the  plaintiff  was  carrying  out  the  pro- 
visions of  the  mortgage-deeds,  and  his  allowing  the 
plaintiff  to  do  so,  did  not  estop  him  from  disputing 
them  afterwards,  for  it  was  no  part  of  his  duty  to 
step  in  and  protect  the  plaintiff  against  the  conse- 
quences of  his  own  unauthorized  dealings  with  his 
property.     Shiddheshvab  v.  Ramchandrarav 

I.  Ii.  R.  6  Bom.  463 

116.  Intervener  made  party  by 


plaintiff — Appeal  hy  plaintiff  against  order  mak- 
ing him  party.  When  an  intervenor  in  a  suit  to  re- 
cover rent  is  made  a  party  at  the  request  of  the 
plaintiff,  the  latter  cannot  afterwards,  by  special 
appeal,  get  rid  of  the  effect  of  his  ovm  act.  Sham 
Chund  Ghose  Mundul  v.  Doyamoyee  Mundul- 

9  W.  R.  338 

-Representation  as  to  trans- 


NEE 


117. 


fer  of  property — Suit  for  rent — Intervenor- 
Evidence  Ant,  s.  115.  In  a  suit  for  rent  brought 
against  an  ijaradar  by  a  person  claiming  to  be  the 
dar-patnidar  of  certain  property,  the  defendant 
.resisted  the  claim  upon  the  ground  that  another 
person  was  the  real  owner  of  the  dar-i^atni,  and  this 
person  was  made  a  co-defendant,  and  intervened 
for  the  purpose  of  supporting  his  title  to  the 
rent.  It  appeared  that  in  the  year  1259  A  pur- 
chased the  dar-patni  estate,  and  sold  it  in  1256 
to  his  wife  B,  and  son  C.  Afterwards  A  success- 
fully resisted  a  suit  for  rent  brought  against  him 
by  the  present  plaintiff  as  superior  landlord  on 
the  groimd  that  he  had  parted  with  his  interest 
in  the  estate  to  B  and  C.  The  plaintiff  then 
sued  B  and  C  for  the  rent  and  obtained  a  de- 
cree, under  which  the  dar-patni  was  sold  to  him. 
He  now  sued  the  ijaradar.  The  intervening 
•defendant  contended  that  A  had  mortgaged  the 
Tiproperty  to  him,  and  that  such  proceedings  had 
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been  taken  on  the  mortgage  that  he  was  entitled 
in  the  A's  right  to  the  rent  of  the  property  as  the 
owner  of  it.  Held,  that  the  intervening  defendant 
could  take  no  better  title  than  A  himself ;  and  that, 
as  A  had  directly  induced  the  plaintiff  to  believe  that 
he  had  sold  the  property  absolutely  to  B  and  C  and 
had  led  him  to  bring  a  suit  against  them  for  the  rent 
and  under  the  decree  obtained  in  that  suit  to  pur- 
chase their  interest  in  the  property,  the  intervening 
defendant  could  not  set  up  a  claim  to  the  rent  in  the 
present  suit  as  against  the  plaintiff.  Atjnath 
Nath  Deb  v.  Bistu  Chunder  Roy 

I.  Ii.  R.  4  Calc.  783 


118. 


Joint     decree — Amount     of 


shares  in  joint  property.  The  mere  fact  of  two  par- 
ties having  jointly  sued  and  obtained  a  decree  by 
right  of  pre-emption  against  a  third  party  does  not 
preclude  either  from  contending  that  by  agreement 
they  were  not  to  take  equal  shares  in  the  purchase. 
Berunja  Koeree  v.  Hurpershad  Lall 

3  Agra  235 

119.  JAceeptance     by    landlord 

of  lower  than  decretal  rate  of  rent.  Where 
a  decree  has  declared  a  certain  rate  of  rent  payable, 
the  landlord  is  not  prevented,  by  the  mere  fact 
that  he  has  not  insisted  on  the  rent  being  paid  at 
that  rate,  but  has  accepted  a  lower  one,  from 
recoverirg  at  the  rate  given  by  the  decree.  Maz- 
zuM  Ally  Khan  v.  Pirtheb  Singh  .  3  Agra  263 

120. -  EflFect     of    condition    in 

"wajib-ul-urz — Suitto  set  aside  condition.  Where 
a  wajib-ul-urz  contained  a  condition  restricting  the 
landlord's  right  to  enhance :  Held,  that,  having 
signed  it,  he  must  be  held  to  be  bound  by  it  until  he 
establishes  his  right  by  a  civil  suit  to  have  the  con- 
dition in  the  wajib-ul-urz  set  aside.  Kyalbe  Ram 
V.  Mahomed  Ali  Khan    .         .    1  Agra  Rev.  62 

NuTTHA  Ram  v.  Sookh  Ram         .       3  Agra  90 


121. 


Assertion    of 


proprietary 
right — Subsequent  claim  to  maintenance.  Under 
special  circumstances,  a  widow  who  had  asserted  a 
proprietary  right  in  certain  property,  v^ithout  put- 
ting forward  any  claim  for  maintenance,  not  allowed 
afterwards  to  enforce  her  claim  for  maintenance 
against  such  property  in  the  hands  of  a  purchaser. 
Goolabee  v.  Ramtahal  Rai 

1 N.  W.  191 :  Ed.  1873,  275 

122. Grant  of  mokurari  pottah 

by  parties  who  afterwards  acquire  perma- 
nent settlement.  Parties  holding  a  permanent 
settlement  from  Government  cannot  question  the 
validity  of  a  mokurari  pottah  previously  granted  by 
themselves  when  they  held  the  property  under  a 
temporary  settlement.  Abdool  Mannah  t'.  Baro- 
DA  Kant  Banebjee    .         .  16  W.  R.  394 

123. Recognition  of  talukhdari 

right — Purchaser  at  sale  for  arrears  of  revenue. 
At  a  sale  for  arrears  of  revenue.  Government  pur- 
chased a  pergunnah  containing    a  certain  talukh 
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belonging  to  A.  The  talukh  was  not  cancelled,  and 
the  Government  made  successive  temporary  settle- 
ments with  A,  in  which  his  talukhdari  right  was  re- 
coonized.  The  right  and  interest  of  Government  in 
the  pergannah  were  afterwards  sold  to  B,  who  ousted 

A,  A  afterwards  joined  with  C  in  taking  a  patni 
lease  of  the  same  land  which  he  had  in  the  talukh. 
Held,  in  a  suit  by  A  against  B  and  C,  that  this  con  - 
duct  estopped  him  from  recovering  possession  of  the 
dependent  talukh  from   which  he  was  ousted   by 

B,  Assanoollah  v.  Obhoy  Churn  Roy,  13  Moo. 
I.  A.  317  :  13  W.  R.  24,  cited  and  distinguished. 
GooEOO  Pebshad  Chuckebbutty  v.  Bani  Nath 
Chfckebbxjtty     .         .         .        2  C.  L.  E,.  216 

124. Kegistration  in' Collector- 
ate — Onun  prohandi.  In  a  suit  to  recover  possession 
of  certain  land  and  houses,  in  which  the  plaintiffs 
rested  their  claims  on  the  allegation  that  when  the 
succession  opened  out  they  were  seventh  in  degree, 
whereas  the  defendants  were  eighth  in  degree,  from 
a  common  ancestor,  and  were  entitled  to  no  part 
of  the  property,  it  appeared  that  immediately  after 
the  opening  out  of  the  succession,  the  plaintiffs  had 
treated  the  defendants  as  having  equal  rights  with 
themselves  and  as  being  in  an  equal  relationship 
to  the  common  ancestor,  and  had  permitted  their 
names  to  be  registered  as  such  in  the  Collector's 
books.  Held  (affirming  the  decree  of  the  High 
Court  at  Allahabad),  that  the  course  of  conduct  of 
the  plaintiffs,  although  not  amounting  to  an  estop- 
pel in  point  of  law,  threw  the  burden  upon  them  of 
proving  the  allegation  on  which  they  rested  their 
claim.     Agbawal  Singh  v.  Foujdar  Singh 

8  C.  U  H.  346 


125. 


Deposit  of  money — Rate  of 


interest.  The  plaintiff  deix)sited  money  with  defend- 
ants, bankers,  on  30th  August  186*^.  On  2nd 
January  1867,  an  account  was  stated  and  a  balance 
found  to  be  due  to  the  plaintiff  consisting  of  the  ori- 
ginal deposit  and  interest  at  six  per  cent,  per  annum. 
On  11th  February  1876,  the  defendants  proposed  to 
pay  the  plaintiff  such  balance,  together  with  interest 
on  the  original  deposit  from  January  1867  to  Feb- 
ruary 1876,  at  only  4  per  cent,  per  annum.  The 
plaintiff  now  claimed  the  difference  between  interest 
at  4  and  at  6  per  cent.  Held,  that  the  defendants 
were  estopped  from  disputing  the  plaintiff's  demand 
for  interest  at  the  latter  rate.  Makundi  Kuab  v. 
Balkishen  Das     .         .  I.  L.  R.  3  All.  328 


126. 


Construction  of  document 


making  suit  premature — Subsequent  contention 
that  suit  is  barred.  In  a  suit  brought  to  recover 
money  lent  upon  a  mortgage  which  the  defendant 
refused  to  register,  the  defendant  put  a  construction 
upon  the  arrangement  which  was  accepted  by  the 
Court,  and  the  claim  dismissed  as  premature.  Held, 
that,  when  the  plaintiff  sued  again  in  due  {i.e., 
mature)  time,  it  was  not  open  to  the  parties  or  to  the 
Court  to  say  that  the  first  construction  was  ^\Tong. 
Bpatoonnissa  v.  Khondkab  Khoda  Nkwaz 

21  W.  R.  374 
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127.  Giving  notice    of  action 

under  s.  53,  Mad.  Act  XXIV  of  1859— Co?i- 
tention  of  non-applicability  of  section.  The  plaintiff, 
a  constable  of  police,  sued  the  defendant,  an 
inspector  of  police,  for  money  had  and  received  to 
the  plaintiff's  use.  The  defendant  had  received  the 
pay  of  the  plaintiff,  but  failed  to  give  it  to  the 
plaintiff.  Notice  of  suit  was  given  by  the  plaintiff 
under  s.  53  of  the  Madras  Police  Act,  XXIV  of 
1859.  Held,  that  the  plaintiff  was  not  estopped  bv 
his  having  given  such  notice  from  contending  that 
s.  53  was  not  applicable  to  the  case.  Gundam  Ven- 
katasami  v.  Chunniam  Pubushottama 

5  Mad.  466 

Agreement  not  to  appeal — 


128. 


Subsequent  appeal.  After  a  plaintiff  had  obtained  a 
decree  and  under  it,  in  execution,  arrested  his  judg- 
ment-debtor, the  latter  filed  a  petition  in  Court 
agreeing  not  to  prefer  an\'  appeal  against  the 
judgment  obtained  by  the  plaintiff,  and  the  judg- 
ment-creditor at  the  same  time  agreed  to  release 
the  judgment-debtor  from  arrest  and  to  take 
payment  of  the  sum  decreed  to  hira  by  instal- 
ments. An  order  was  passed  b^  the  Court  em- 
bodying this  arrangement.  The  judgment-debtor, 
in  contravention  of  this  arrangement,  preferred 
an  appeal.  Held,  that  the  judgment- debtor,  hav- 
ing induced  the  decree-holder  to  believe  and 
having  expressly  undertaken  that  he  would  not 
prefer  an  appeal,  and  having  by  the  representation 
and  undertaking  procured  his  own  release  from 
arrest,  was  estopped  from  acting  contrary  to  his 
deliberate  representation  and  undertaking.  Pro- 
tap  Chundhr  Dass  v.  Arathoon.  Arathoon  v. 
Protap  Chitnder  Dass 

I.  li.  R.  8  Calc.  455  :  10  C.  L.  R.  443 

See  Amir  Ali  v.  Indurjit  Koer  9  B.  L.  R.  460 

Rajmohun  Gossain  r.  Gourmohun  Gossain 

4  W.  R.  P.  C.  47  :   8  Moo.  I.  A.  91 


129. 


Acquiescence    in     use   of 


trade  mark — Svbsequently  denying  right  to  use 
it.  \Vhere  the  plaintiffs  by  their  conduct  let  the 
defendant  to  believe  that  they  claimed  no  right  to  a 
certain  trade  mark  and  that  it  was  open  to  the 
defendant  to  adopt  it  as  his  own,  and  the  defendant 
did  adopt  it,  and  by  his  industry  secured  a  wide 
popularity  for  it  in  the  Indian  market,  Held^  that 
the  plaintiffs  were  estopped  from  denying  the 
defendant's  right  to  use  the  trade  mark  in  the 
Indian  market.     Laverone  v.  Hooper 

I.  L.  R.  8  Mad.  149 


130. 


Refusal  of  registered  letter 


— Presumption  of  knowledge.  A  person  refusing  a 
registered  letter  sent  by  post  cannot  afterwards 
plead  ignorance  of  its  contents.  Lootf  Ali  Meah 
V.  Pearee  Mohun  Roy    .         .        16  W.  R.  223 


131. 


Alienation       of       service 


vatan  land  by  the  holder  of    it — Impeachment 
of  such  aliencUion  by  the  alienor — Hereditary  Offices 
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Act  {Bombay  Act  III  of  1874,  s.  5) — Vatandars' 
The  plaintiff,  who  was  a  vatandar  kulkarni, 
sued  to  recover  from  the  defendant  possession 
of  certain  land  with  mesne  profits,  alleging  that 
it  was  his  service  vatan  land  ^v^ongfuIly  taken 
possession  of  by  the  defendant  in  1880.  The  de- 
fendant set  up  a  mortgage  of  the  land  alleged  to 
have  been  executed  to  the  defendant  by  the  plaint- 
iff's mother  in  the  plaintiff's  name  during  his 
minority.  Both  the  lower  Courts  found  that  the 
land  was  the  plaintiff's  kulkarni  vatan  land  ;  that 
it  had  been  mortgaged  by  the  plaintiff's  mother  to 
the  defendant  for  good  consideration  ;  and  that  the 
mortgage  was  binding  on  the  plaintiff.  On  appeal 
by  the  plaintiff  to  the  High  Court :  Hdd,  confirm- 
ing the  decree  of  the  lower  Court,  that  the  plaintiff 
was  estopped  from  denyiiig  his  title  to  mortgage  the 
field.  The  general  rule  being  that  the  grantor 
cannot  dispute  aa  ith  his  grantee  his  right  to  alienate 
the  land  to  him,  the  circumstances  of  the  case  did 
not  justify  a  departure  from  the  rule.  The  plaintiff, 
although  an  hereditary  public  officer,  was  not  a 
trustee  for  the  purposes  of  the  Vatan  Act,  and  it 
could  not  be  presumed  that  the  grantee  kneAv  that 
the  plaintiff's  guardian  had  not  obtained  the  pre- 
vious sanction  of  Government  to  the  mortgage. 
The  plaintiff  was,  therefore,  estopped  from  saying 
that  the  grant  was  forbidden  by  the  Act. 
Narayan  Khandu  Kulkarni  v.  Kalgaunda 
BiRDAR  Patel  .  I.  L.  B.  14  Bom.  404 


132. 


Payment  of  a  tax  for  one 


year  without  protest—  Payment  of  the  tax  in  a 
subsequent  year  under  protest — Suit  to  recover  money 
so  paid — Cause  of  action.  The  plaintiff"  paid  a  house 
tax  at  the  rate  of  R6  for  the  year  1890  Avithout  any 
protest.  When  the  tax  AA'as  sought  to  be  levied 
from  the  plaintiff  at  the  same  rate  for  the  year  1891, 
he  objected  to  the  levy  as  illegal  and  excessive, 
and  paid  the  tax  un'ler  the  protest.  He  then  sued 
to  recover  what  he  alleged  Avas  an  excess  charge  of 
R5  in  respect  of  the  tax  for  1891.  His  claim  Avas 
rejected  on  the  ground  that  he  was  estopped  from 
recovering  the  alleged  excess  by  reason  of  his  having 
paid  the  tax  for  1890  without  protest.  Held,  that 
the  suit  was  not  barred.  The  levy  of  a  tax  in 
each  year  gives  a  ncAv  and  distinct  cause  of  ac- 
tion, and  the  payment  of  the  tax  Avithout  protest 
for  one  year  does  not  bar  a  suit  to  recover  a  sum 
paid  in  a  subsequent  year  under  protest  on  account 
of  a  tax  which  was  not  legally  chargeable  for  that 
year.  Pit  amber  Das  v.  Jambusar  Town  Muni- 
cipality      .         .         .      I.  L.  B.  17  Bom.  510 

133.  Order  of  Court  made  with 

out  jurisdiction — Order  of  same  Court  for  re- 
fund under  execution.  Where  a  Court  on  the  appli- 
cation of  a  decree-holder  made  an  order  for  execu- 
tion, and  such  order  was  set  aside  (on  appeal)  on  the 
ground  that  such  Court  had  no  jurisdiction  to  enter- 
tain the  application:  Held,  that  the  decree-holder, 
having  invoked  the  jurisdiction  of  the  Court,  Avas 
estopped  from  calling  in  question  an  order  subse- 
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quently  passed  by  it,  directing  him  to  refund  a 
sum  realized  under  the  order  for  execution. 
GoviND  Vaman  v.  Sakharam  Ramchandra 

I.  Ii.  B.  3  Bom.  42 


134. 


Party  not  bound  by  pro- 


ceedings not  allowed  to  take  advantage  of 
them.  Where  a  person  Avho  aa  as  called  as  a  witness 
and  set  up  a  claim  in  execution-proceedings  was 
not  made  a  party,  and  Avas  therefore  not  bound  by 
those  proceedings,  it  Avaa  held  that  in  a  subsequent 
suit  against  him  for  possession  (he  having  obstructed 
execution  of  the  former  decree),  in  Avhich  suit  he 
contended  that  the  suit  Avas  barred  as  not  having 
been  brought  A\ithin  due  time  after  the  plaintiff's 
application  in  the  execution-proceedings  AA-as  dis- 
missed, he  could  not  take  advantage  of  the  execu- 
tion-proceedings to  resist  a  claim  otherwise  ad- 
missible against  him.  Balvant  Santaram  v. 
Babaji  bin  Santhopa    .       I,  L.  B.  8  Bom.  602 


135. 


-Acting  on  order  containing 


reservation — Disputing  validity  of  reservation. 
Where  an  application  for  leave  to  institute  a  suit 
AA^as  granted  under  cl.  12  of  the  Charter,  leave  being 
reserved  in  the  order  to  the  defendant  to  move  to 
have  it  set  aside,  and  the  plaintiff  had  acted  on  the 
order  :  Held,  that  he  could  not  afterAvards  object  to 
the  validity  of  the  reservation  it  contained.  Radha 
BiBi  V.  MucKsooDUN  Dass      .        21  W.  B.  204 


136. 


Fictitious        sale — Relief — 


Promoting  public  policy.  Held,  that,  though  the 
laAv  imder  the  ordinary  rule  Avould  not  assist  parties 
who  have  colluded  in  order  to  CA^^ade  its  provisions 
by  restoring  them  to  their  original  status,  yet  reb'ef 
may  be  granted  if  public  policy  is  promoted  by  so 
doing.     Ram  Pershad  v.  Sheva  Pershad 

1  Agra  71 

137.  Bepudiation  of  authority 

of  guardian — Adoption  of  beneficial  acts.  A 
person  Avho  disputes  the  authority  of  another  to  act 
as  his  guardian,  and  repudiates  the  acts  done  by  such 
guardian  in  that  capacity,  cannot  take  advantage  of 
those  acts  so  far  only  as  they  are  beneficial  to  him. 
SooBAH  Prithee  Lall  Jha  v.  Soobah  Dooroah 
Lall  Jha.  Soobah  Doorgah  Lall  Jha  v.  Neela- 
NUND  Singh       ....         7  W.  B.  73 

138.  Becognition  of  tenure  by 

Government-^Pwro/ifl.ser,  Bight  of.  The  Govern- 
ment having  once  recognized  the  plaintiff's  talukh 
by  selling  it  for  arrears  of  rent  to  the  parties  through 
Avhom  the  plaintiff  claimed,  and  no  disclaraer  of  his 
talukhdari  right  having  ever  been  made  by  the 
plaintiff,  Held,  that  it  Avas  not  competent  to  the 
Government  to  deny  the  title  of  a  tenure  Avhich  it 
had  by  selling  once  guaranteed  to  the  purchaser. 
Jeebun  Singh  Burmono  v.  Collector  of  Bao- 
kergunge      ....  2  W.  B.  77 

GoLUCK  Chunder  Sbin  v.  Collbctor  of  Bac- 
kergunge 2  W.  B.  139 

6  C 
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139. 


-When  the  zamin- 


dari  rights  in  a  property  have  been  purchased  by 
Government  at  a  sale  for  arrears  of  revenue,  and 
Government  guarantees  the  rights  and  position  of 
certain  talukhdars  therein,  ai^d  then  sells  its  zamin- 
dari  rights,  the  second  purchaser  is  bound  by  the  acts 
of  the  Government,  and  the  talukhdars,  if  dis- 
possessed, may  recover  possession  under  cl.  6,  s.  23, 
Act  X  of  1859.  Btjri^^ee  Khanum  v.  Modhoo- 
sooDUN  Doss  .         .         .     3  W.  R.,  Act  X,  127 

JOOGUL  KiSHORE  ROY  V.  AhSANOOLLAH 

4  W.  E..,  Act  X,  6 


140. 


-Legacy — Legacy  in  satisfaction 


of  indebtedness.  It  was  contended  that  plaintiff  was 
estopped  from  claiming  a  legacy  under  the  ^vill  as  he 
had  disputed  the  validity  of  the  latter,  and  had 
elected  to  take  the  R  10,000  as  a  debt  due  to  him- 
self and  not  as  a  legacy.  It  appeared  that  plaintiff '  s 
brother  had  sued  for  a  share  in  the  testator's  estate 
as  family  property,  and  that  plaintiff  had  supported 
him  and  had  also  claimed  a  share.  Held,  that  there 
was  no  estoppel,  and  that  plaintiff's  right  to  the 
legacy  was  not  affected  by  that -claim.  Rajaman- 
NAE,  V,  Venkatakrishnayya  (1902) 

I.  L.  R.  25  Mad.  361 

141.  Minor — Suit    by    minor.     A    i 

minor  who,  representing  himself  to  be  a  major 
and  competent  to  manage  his  own  affairs,  collects  ' 
rent  and  gives  receipts  therefor,  is  estopped  by  j 
his  conduct  from  recovering  again  the  money  once 
paid  to  him,  by  instituting  a  suit  through  his  j 
guardian.  Ram  Ratun  Singh  v.  Shf.w  Nandan  | 
Singh  (1901)         .         .      I.  L.  R.  29  Calc.  126 

S.C.  6  C.  W.  N.  132 

142.  Acquiescence — Evidence  Act 

(I  of  1872),  8.  115 — Question  of  legal  inference — 
Plea  of  estoppel  appearing  for  the  first  time  in  issues 
in  appeal.  Acquiescence  is  not  a  question  of  fact, 
but  of  legal  inference  from  facts  found.  This 
.principle  applies    also    to  estoppel.     To  create  an 

estoppel  it  is  not  sufficient  to  say  that  it  may 
well  be  doubted  whether  the  plaintiff  would  have 
acted  in  the  way  he  did  but  for  the  way  in 
which  the  defendants  had  acted.  It  must  be 
found  that  the  plaintiff  would  not  have  acted  as  he 
did.  It  must  be  found  that  the  defendants  by  the 
* '  declaration,  act  or  omission  intentionally  caused 
or  permitted  another  person  to  believe  a  thing  to 
be  true  and  to  act  upon  such  belief."  A  plea  of 
estoppel  should  not  be  given  effect  to  in  appeal  when 
it  was  not  suggested  in  the  written  statement,  nor 
made  one  of  the  issues  in  the  first  Court,  nor  one 
of  the  grounds  of  appeal,  and  only  appears  for  the 
first  time  in  the  issues  raised  by  the  lower  Appellate 
Court.  In  such  a  case  the  High  Court  can  interfere 
in  second  appeal.  Narsinodas  v.  Rahimanbhai 
(1904)         .         ,         .        I.  L.  R.  28  Bom.  440 

143. Mortgage  by  minor — State- 
ment known  to  he  false  by  person  to  whom  it  is  made 
•--Evidence   Ad    (/  of    1872),  a,   115— Age,  false 
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representation  as  to — Contract  by  infants — OorUract 
Act  {IX  of  1872),  ss.  11,  19,  64,  65— Persons 
competent  to  contract — Void  contract — -Advances 
on  mortgage  declared  invalid,  re-payment  of.  S. 
115  of  the  Evidence  Act  (I  of  1872)  does 
not  apply  to  a  case  where  the  statement  relied 
upon  is  made  to  a  person  who  knows  the  real  facts 
and  is  not  misled  by  the  untrue  statement.  There 
can  be  no  estoppel  where  the  truth  of  the  matter  is 
known  to  both  parties.  A  false  representation 
made  to  a  person  who  knows  it  to  be  false  is  not  such 
a  fraud  as  to  take  away  the  privilege  of  infancy. 
Nelson  v.  Stocker,  4  De  Q.  &  J.  458,  followed. 
On  the  true  construction  of  the  Contract  Act 
(IX  of  1872),  a  person  who,  by  reason  of  infancy, 
is  incompetent  to  contract,  cannot  make  a  con- 
tract within  the  meaning  of  the  Act.  A  mortgage, 
therefore,  made  by  a  minor  is  void  ;  and  a  money- 
lender who  has  advanced  money  to  a  minor  on  the 
security  of  the  mortgage  is  not  entitled  to  re-pay- 
ment of  the  money  on  a  decree  being  made  de- 
claring the  mortgage  invalid ;  ss.  64  and  65  of  the 
Contract  Act  being  based  on  there  being  a  contract 
between  competent  parties,  and  being  inappli- 
cable to  a  case  where  there  is  not,  and  could  not 
have  been,  any  contract  at  all.  Thurston  v.  Notting- 
ham Permanent  Benefit  Building  Society  [1902"],  1 
Ch.  1  :  [1903]  A.  C.  6,  followed.  Mohori  Bibeb  v. 
Dhabmodas  Ghosb(1902)  I.  L.  R.  30  Oalc.  539 

B.C.  7  C.  W.  N.  441 
L.  R.  30  I.  A.  114 


144. 


—  Mortgage — Evidence  Act  (I  of 


1872),  ss.  ll^y  1 16.  Certain  property  was  mortgag- 
ed in  1884.  In  1889,  the  appellant  took  from  the 
mortgagors  and  another  person  a  lease  of  certain 
lands  which  included  a  portion  of  the  mortgaged 
property.  In  a  suit  by  the  mortgagee  on  his  mort- 
gage, to  which  the  appellant  was  made  a  party  de- 
fendant :  Held,  that  the  appellant  was  not  owing 
to  the  lease  taken  by  him  in  1889,  estopped  from 
showing  that  the  mortgagors  were  not  entitled  to 
the  whole  of  the  mortgaged  property  at  the  time 
the  mortgage  was  executed  in  1884,  i.e.,  five  years 
before  the  lease  was  taken  by  the  appellant. 
Prosunno  Kumar  Sen  v.  Maharhahat  Saha 
(1903) 7C.  W.N.  575 

145.  Bale — Equitable       estoppel — 


I 


Compromise  petition — How  far  a  party  is  entitled  to 
contest  the  validity  of  a  sale,  when  in  a  proceeding  for 
setting  it  aside  he  asked  for  time,  binding  himself  not  to 
contest  the  validity  of  the  sale,  and  got  time.  In  a 
proceeding  to  set  aside  a  sale  on  the  ground  of  irregu- 
larity and  fraud,  the  judgment-debtor  put  in  a 
compromise  petition  to  which  the  decree-holder 
consented,  and  it  was  agreed  that  the  judgment 
debtor  should  have  time  up  to  a  certain  date  to  pay 
up  the  full  decretal  amount,  and  that  then  the  sale 
should  be  set  aside,  but  that,  if  he  failed,  the  sale 
should  stand  good.  On  the  day  fixed  for  payment 
the  judgment-debtor  paid  a  portion  of  the  money, 
and  obtained  further  time  from  the  Court  to  pay  the 
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balance.  On  the  judgment-debtor's  tendering  the 
balance  on  the  day  fixed  by  the  Court  for  pay- 
ment, the  decree-holder  refused  to  accept  the  money. 
The  Court  tried  the  case  on  the  merits,  and  set  aside 
the  sale.  Hdd,  that  the  judgment-debtor  was  bound 
by  the  agreement  and  that  he  was  estopped  from 
contesting  the  legality  of  the  sale.  Protap  Chunder 
Dass  V.  Aratlioon,  I.  L.  R.  8  Cole.  455,  referred 
to.  Uttam  Chandra.  Krithy  v.  Khetra  Nath 
Chattopadhya  (1901)    .      I.  L.  R.  29  Calc.  577 


146. 


Execution  against  surety 


— Surety  guaranteeing  payment  of  judgment- 
debt — Execution  against  surety,  when  proper — 
Remedy  by  suit — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  336.  In  the  course  of  the  execution  of  a 
money  decree  the  judgment-debtor  was  arrested 
and  brought  before  the  Court.  Thereupon  the 
respondents,  who  were  not  parties  to  the  proceeding, 
put  in  a  surety  bond  covenanting  to  pay  the  decretal 
amount  in  the  event  of  the  judgment-debtor  not 
paying  it  within  a  month,  and  stipulating  that,  if 
they  failed  to  pay  "  the  decree-holder  would  be  at 
liberty  to  realise  the  amount  by  auction  sale  of 
their  moveable  and  immoveable  properties  and  by 
arresting  them."  The  judgment-debtor  not  having 
paid  the  money  within  a  month  as  stipulated,  the 
decree-holder  sought  to  execute  the  decree  against 
the  sureties,  who  came  in  and  applied  for  two 
months*  time  to  pay  in  the  decretal  amount  and 
time  was  allowed.  No  payment  was,  however, 
made  and  the  decree-holder  applied  for  execution 
and  had  one  of  the  sureties'  properties  sold.  The 
sale  was  subsequently  set  aside.  On  a  fresh  appli- 
cation for  execution  against  the  sureties,  they 
objected  that  no  execution  could  be  levied  against 
them  and  the  decree-holder  ought  to  institute 
a  separate  suit.  Held,  that  although  the  proper 
<;ourse  for  the  decree-holder  in  such  a  case  would  be 
to  institute  a  separate  suit  against  the  sureties,  still 
having  regard  to  the  agreement  that  was  come  to 
and  the  conduct  of  the  parties  in  the  previous 
proceedings  it  ought  to  be  taken  that  the  sureties 
had  waived  their  right  to  insist  upon  a  separate 
suit  being  brought  against  them.  Coventry  v. 
Tulsi  Prasad,  8  G.  IT.  N.  672,  and  Sadasiva  Pillai 
V.  Ramalinga,  L.  R.  2  I.  A.  219,  relied  on.  Kazi- 
MFDDi  Patari  v.  Fatjzdar  Khan  (1906) 

10  C.  W.  N.  830 


147. 


Sale  of  occupancy  holding 


— Evidence  Act  {I  of  1872),  s.  115 — Non-transferable 
occupancy  jote — Presumption  of  transferability 
without  consent  of  landlord  from  purchase  by  him. 
Where  a  landlord  in  execution  of  a  money  decree 
causes  the  sale  of  an  occupancy  holding  and  pur- 
chases it  himself,  he  is  not  estopped  from  pleading 
non-transferability  without  his  consent  in  a  subse- 
quent suit  brought  by  the  mortgagee  of  the  occu- 
pancy raiyat.  The  English  law  of  mortgage  and  a 
consequent  estoppel  is  not  applicable  to  such  a  case. 
S.  115  of  the  evidence  Act  is  exhaustive  and  the  law 
of  estoppel  in  this  country  is  contained  in  that 

VOL,    II. 
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section.  Ayenuddin  Nasya  v.  Srish  Chandra 
Banerji,  11  C.  W.  N.  76,  distinguished.  Asmat- 
TJNESSA  Khatun  V.  Harendra  Lal  Biswas 
(1908)  .         .         .         .      I.  L.  R.  35  Calc.  904 

s.  c.  12  O.  W.  N.  721 


148. 


XiSase — Lease       unregisterei 


when  admissible  in  evidence — Conduct  of  parties 
to  lease — ■"  Collateral  purpose  " — Transfer  of  Pro  ' 
perty  Act  {IV  of  1882),  s.  107~Lienr~Charge-^ 
Assignment.  Section  107  of  the  Transfer  of  Pro- 
perty Act  does  not  say  that  if  the  parties  without 
any  such  instrument  {i.e.,  a  lease)  conduct  them- 
selves towards  each  other  as  if  they  were  landlord 
and  tenants  and  moneys  pass  from  one  to  the  other 
in  pursuance  of  that  conduct  upon  the  understand- 
ing that  it  would  be  repaid  in  a  certain  event, 
there  shall  be  no  right  to  recover  that  money.  In 
such  a  case  the  right  to  recover  arises  not  upon  the 
lease,  because  according  to  law  no  lease  exists, 
but  upon  an  independent  equity  arisir.g  from  the 
conduct  of  the  parties  and  founded  upon  the  law 
of  estoppel.  Cornish  v.  Abington,  4  H.  dh  N,  549, 
referred  to.  Ardesir  Bejonji  Stjrti  v.  Syed 
Sirdar  Ali  Khan  (1908)  .  I.  L.  R.  33  Bom.  610 

EUROPEAN"  BRITISH  SUBJECT. 

See  Criminal  Procedure  Code,  ss.  44, 
et  seq      .         .      I.  L.  R.  27  All.  397 

See  Extradition  Act,  1 879. 

I.  Ij.  R.  9  Bom.  333 

See   HiaH  Court,     Jurisdiction    of — 

Bombay — .Grtmin.4lL.    8  Bom.  Cr.  92 

I.  L.  R.  9  Bom.  288,  333 

See  Jurisdiction  of  Criminal  Court — 
European  British  Subjects. 

See     Magistrate,      Jurisdiction  op — 
Powers  of  Magistrates. 

I.  li.  R.  9  All.  420 

See  Majority,  aqb  of  .  8  B.  Ii.  R.  372 

3  N.  W.  338 
1  B.  L.  R.  O.  C.  10 
I.  L.  R.  7  All.  490 

See   Offence  committed  on  the   High 

Seas       .         .         1  B.  L.  R.  O.  Cr.  1 

7  Bom.  Cr.  39 

I.  L.  R.  21  Calc.  782 

See  Police  Act,  1801,  s.  29  3  W.  W.  128 

See  Transfer  of  Criminal  Case — Gene- 
EAL  Cases    .      I.  Ii.  R.  18  Calc.  247 

in  Bangalore. 

See  High  Court,     jurisdiction     of — 
Madras — Criminal. 

I.  Ii.  R.  12  Mad.  39 

in  Mysore,  jurisdiction  over — 

See  Foreign     Jurisdiction   Act,  1879. 
ss.  4,  6  AND  8    I.  Ij,  R.  26  Mad.  607 

6C  2 
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__^ jurisdiction  to  commit,  to  jail — 

See  Habeas  Corpus,  writ  of. 

I.  Ii.  R.  29  Calc.  286 

person  tried  jointly  with — 

See  Appeal  ix  CriiMinal  Cases — Crimi- 
nal Procedure  Codes. 

I.  L.  B .  14  Bom.  160 

8ee       IMagistrate — Jurisdiction     of — 
Powers  of  Magistrate. 

I.  L.  R.  16  Mad.  308 

i, Opportunity  to  plead  being 

British     subject — Plea    not    taken 
A  Deputy  Magistrate  ought 


European 

till  too  late — Waiver. 

to  give  an  opportunity  to  a  prisoner  to  plead  that  he 

is  a  European  British  subject.     The  mere  statement 

of  a  prisoner  that  he  is  a  European  British  subject, 

made  before  the  Deputy  Magistrate  after  the  trial 

was  completed,   cannot   be  acted   on.     Clark  v. 

Beane 5  W.  R.  Cr.  53 

2. Mode    of    procedure — CJiarge 

against  European  British  subject.  Mode  of  pro- 
cedure by  a  Magistrate  with  regard  to  European 
British  subject  accused  of  an  offence.  Queen  v. 
Sheriff 6  W.  R.  Cr.  13 


3. 


European   British 


subject — Claim  of  status  as  a  European  BritisJi 
subject  without  claim  to  he  tried  hy  a  junj — District 
Magistrate — Jurisdirtion.  One  G.  Z).,  who  was 
sent  for  trial  before  a  District  Magistrate  ot>  a  charge 
of  rioting  imder  s.  147  of  the  Indian  Penal  Code, 
claimed  that  he  was  a  European  British  subject, 
but  did  not  ask  to  be  tried  by  a  jury.  The  Magis- 
trate after  inquiry  found  that  O.P.  was  not  a  Euro- 
pean British  subject,  tried,  and  convicted  him  imder 
s.  147,  but  passed  upon  him  a  sentence  which  as  Dis- 
trict Magistrate  he  could  legally  have  passed  upon 
a  European  British  subject.  O.  P.  appealed  to  the 
Sessions  Judge.  I'he  Sessions  Judge,  on  the  ques- 
tion being  again  raised,  found  that  O.  P.  was  a 
European  British  subject,  and  thereupon  set  aside 
his  conviction  and  sentence  and  directed  that  he 
should  be  retried  by  the  District  Magistrate.  Held, 
that  this  procedure  was  erroneous,  inasmuch  as  the 
appellant  had  never  claimed  to  be  tried  by  a  jury, 
and  the  Magistrate,  who  had  tried  and  convicted 
him,  was  competent  to  try  him  as  a  European  Bri- 
tish subject  and  had  passed  a  sentence,  which  was 
not  in  excess  of  his  powers  as  a  Magistrate  trying  a 
EuroY>ean  British  subject.  The  Sessions  Judge  on 
finding  that  the  appellant  was  a  European  British 
subject,  should  have  gone  on  and  heard  his  appeal 
on  the  merits.  Empress  of  India  v.  Berrill,  I.  L.  B. 
4  All.  lily  distinguished.  Emperor  v.  George 
Powell  (1905)  .         .  I.  L.  R.  27  All.  897 

Criminal  proceeding  against — 


Competency  of  native  mofvssil  Magistrate  to  hold  an 
inquiry  against  a  European  British  subject  under  s. 
107  of  the  Criminal  Procedure  Code  [Act  V  of  1898)— ■ 
Applicahillty  of  s.  443  of  the  Cede  to  such  inquiry. 
The  provisions  of  s.  443  of  ihe  Criminal  Procedure 
Code  apply  to  an  inquiry  held  under  s.  107  tkereof. 


EUROPEAN  BRITISH  SUBJECT- concW. 

The  party  against  whom  such  an  inquiry  is  insti- 
tuted is  in  the  position  of  an  accused.  Queen- 
Empress  V.  Mutasaddi  Lai,  I.  L.  R.  21  All.  107, 
Queen-Empress  v.  Mona  Puna,  I.  L.  R.  16  Botn. 
661,  and  Jhoja  Singh  v.  Queen- Empress,  I.  L.  R. 
23  Calc.  493,  referred  to.  Hopcroft  v.  Emperor 
(1908)  .         .         .        I.  L.  R.  36  Calc.  163 

EVICTION  BY  LANDLORD. 

See  DiLuvioN  .  I.  L.  R.  36  Calc.  856 

EVIDENCE. 

See  Chaukidari  Chakrax  Land. 

I.  L.  R.  32  Calc.  1107 

See  Civu.  Procedure  Code.  1882,  s.  189. 
9  C.  W.  N.  418,  420 

See  Civil  Procedure  Code,  1882,  ss.  380, 
390         ..         .    9C.  W.  N.,794 

-S'ee  Cheatino  .       I.  L.  R.  36  Calc.  573 

See  Commission   .     I.  L.  R.  35  Calc.  28 

See  Criminal  Breach  of  Trust. 

I.  L.  R.  32  Calc.  1085 

See  Criminal  Procedure  C(»de,  s.  107. 
I.  L.  R.  26  All.  190 

See  Criminal  Procedure  Code,  s.  215. 

9  C.  W.  N.  829 
I.  L.  R.  28  All.  683 

See  Customs      .        I.  L.R.  30  All.  311 

See  Evidence — Civil  Cases. 

See  Evidence — Criminal  Cases. 

^cc" Evidence — Parol  Evidence. 

See  Evidence  Act  (I  or  1872). 

See  False  Evidence. 

See  Hindu  Law — Partition. 

10  C.  W.  N.  338 

See  Legal  Practitioners'  Act. 

10  C.  W.  N.  57 

See  Mahomedan  Law  .  9  C.  W.  N.  352 
10  C.  W.  N.  449 

See  Onus  of  Proof. 

See  OuDH  Estates  Act,  ss.  22,  23. 

L  L.  R.  31  All.  457 

See  Penal  Code,  s.  232  9  C.  W.  N.  438 

See  Registration  Act  (111  <»f  1S77). 

12  C.  W.  N.  59 

See  Sale  .   I.  L.  R.  32  Calc.  509,  544 

See  Second  Appeal. 

I.  L.  R.  33  Calc.  200 

See  Stamp  Act  (II  of  1 890),  Sen.  T,  Art.  I. 
I.  L.  R.  28  All.  436 


See  Wajib-ul-arz 
See  Will 
See  Witness. 


10  C.  W.  N.  730 
10  C.  W.  N.  521 
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admissibility  of — 


See  Regulation  VII  op  1 822. 

I.  L.  R.  31  All.  247 

—  consideration  of— 

See  Reference  to  High  Court. 

I.  li.  R.  36  Calc.  629 

—  of  adoption — 

See  Adoption    .    I.  L.  R.  36  Calc.  780 

See  Evidence       .     I.  L.  R.  31  All.  116 

See  Burmese  Law. 

I.Ij.R.  36Calc.  978 

of     succession     to 


EVIDENCE— CIVIL  CASBS—contd. 


Col. 


of    custom 


impartible  estate — 

See  OuDH  Estates  Act,  ss.  22,  23. 


—  of  title 
See  1  itle 


I.  L.  R.  31  All.  457 


.   I.  L.  R.  36  Calc.  311 

record  of,  by  Presidency  Magis- 
trate— 

See  Criminal  Procedure  Code,  s.  123. 
13  C.  W.  N.  622 

taken  on  commission — 

See  Commission  .  I.  L.  R.  36  Calc.  566 

EVIDENCE— CIVIL  CASES. 

Col. 

1.  Mode  of  dealing  with  Evidence  .  3751 

2.  Accounts  and  Account  Books       .  3757 

3.  Account-Sales      ....  3763 

4.  Decrees,  Judgments,     and     Pro- 
ceedings IN  FORMER  Suits  — 

(a)  Generally      ....  3763 

(h)  Unexecuted,  Barred,  and  Ex 

parte  Decrees   .         .         .  3766 

(c)  Decrees  and  Proceedings  not 

inter  partes       .         .         .  3770 

5.  Hearsay  Evidence        .         .         .3781 

6.  jummabundi     and     jumma-wasil- 
BAKi  Papers  ....  3783 

7.  Legitimacy 3786 

8.  Maps 3787 

9.  Recitals  in  Documents         .         .  3794 

10.  Rent  Receipts      ....  3797 

11.  Reports   of    Ameens    and    other 
Officers      .....  3799 

12.  Miscellaneous  Documents — 

Acknowledgments  .  .  .  3805 
Bills  op  lading  ....  3813 
Books  of  Account  .  .  .  3810 
Books  of  History  .  .  .  3805 
BuNDOBusT  Papers  .  .  .  3805 
Canoongoe  Papers  .         .  3805 


12.  Miscellaneous  Documents — concld. 

Chittas 3820 

Collection  Papers      .         .         .  3806 

Confessions         ....  3806 

Criminal  Court,  Proceedings  in  .  3806 

Deceased  Person,  Statement  by  .  3808 

Depositions  ....  3809 

Document  Receipt-book       .         .  3809 

Documents  "  without  prejudice  "  3809 

Endorsed  Promissory  Notes        .  3810 

Entries  by  Officer  of  Court       .  3811 

Government  Gazette  .  .  3811 

Handwriting       .         .         ,         .3811 

Income-tax  Returns    .         ...  3811 

IssuMNUvissi  Papers     .         .         .  3811 

Kabuliats 3812 

kursinama 3812 

Letters 3812 

Market  Rate       .         .         .         .3813 

Marriage  Register      .         .         .3813 

Mercantile  Custom      .         .         .  3813 

Mutation  Proceedings         .         .  3814 

Notes  of  Depositions  .         .         .  3814 

Partition  Papers  .         .         .3814 

Pedigree 3814 

Petitions     ......  3815 

Pleadings 3816 

Possession,  Fact  op     .         .         .  3816 

Probate 3816 

Registers 3816 

Rent-roll 3818 

Road-cess  Papers         .         .         .  3818 

Settlement  Papers      .         .         .3819 

Signature 3820 

Small  Cause  Coubt,  Proceedings 
IN 3820 

Survey  and  Measurement  Papers  3820 

Thakbust  Papers         .         .        .  3822 

Translations        ....  3822 

Variation  of  Rent,  Proof  of        .  3822 

Wajib-ul-urz        ....  r822 

13.  Secondary  Evidence — 

(a)  Generally     ....  3823 

(6)  Unstamped  or     Unregistered 

Documents         .         . .       .  3826 

(c)  Lost  OR  Destroyed  Documents  3836 
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Col. 


(d)  non-peodtjction      for      other 

Causes        ....  3839 

(c)  Copies     op     Documents,   and 

Copies  of  Copies  .         .  3842 

14.  Presumption  of  Death  .         .  3849 

See  Civil  Procedure  Code,  1882,  s.  375. 
ISC.W.K".  1023 

See  Commission — Civil  Cases. 

2  B.  Ii.  E.  A.  C.  73 

8  B.  Ii.  R.  Ap.  102 

10  W.  B.  236 

22  W.  B.  331 

6  C.  L.  R.  109 

See  Confession   .  I.  L.  B.  29  All.  434 

11  C.  W.  N.  904 

See  Deposition   .         13  C.  "W.  N.  409 

See  Dying  Declaration. 

I.  L.  B.  34  Calc.  698 

See  Evidence  Act. 

See  Foreign  Court,  Judgment  of. 

I.  L.  B.  28  Gale.  641 

See  Hearsay  Evidence. 

See  Hindu  Law — 

Adoption — Evidence  of    Adop- 
tion    . 

Inheritance — Migrating     Fami- 
lies   .     I.  L.  B.  29  Calc.  433 

See  Onus  op  Proof. 

Partition — Requisities  for  Par- 
tition     I.  L.  B.  30  Calc.  738 

See  Judgment  in  rem. 

See  Landlord  and  Tenant — Nature  of 
Tenancy  .         .  7  C.  W.  N.  734 

See  Partition  Act,  s.  46. 

13  C  W.  N.  93 

See  Possession — Evidence  op  Posses- 
sion. 

See  Registration  Act,  1 877,  ss.  17,  18, 
AND  49. 

See  Res  judicata — Estoppel  by  Judg- 
ment  .        .     I.  Ii.  B.  28  Calc.  109 

See  Secondary  Evidence. 

See  Stamp  Acts,  1862,  1869,  1870. 

See  Will     .         .      I.  L.  B.  29  All.  82 
13  C.  W.  N.  1128 

See  Witness — Civil  Cases — Considera- 
tion AND  Weight  of  Evidence. 

accounts  and  account  books — 

See  Promissory  Notes — Assignment  op, 
AND  Suits  on,  Promissory  Notes. 

I.  Ii.  B.  29  Calc.  334 


EVIDENCE— CIVIL  CASES-conii. 
acknowledgment— 


See  Limitation  Act,  1 877,   Sch.  II,  Art. 
64       .         .1.  L.  B.  23  All.  502^. 


admissibility  of— 


See  Admission — Admissions  in  State- 
ments AND  Pleadings. 

See  Advocate   .     I.  L.  B.  34  Calc.  129 

See  Appellate     Court — Rejection  or 

Admission  of  Evidence  admitted  ob 

REJECTED  in  CoURT  BELOW. 

See  Appellate  Court — 

Evidence  and    Additional  Evi- 
dence ON  Appeal. 

6  C.  W.  N.  31 

Objections  taken  for  first  time 
ON  Appeal — Special  Cases. 

I.  Ii.  B.  28  Calc.  142 

See  Commission — Civil  Cases. 

7  C.  W.  N.  806 

See  Compromise — Construction,  En- 
forcing, Effect  of,  and  settiko 
ASIDE,  Deeds  of  Compromise. 

I.  Ii.  B.  25  AIL  546 

See  Conspiracy  .  I.  L.  K.  30  Calc.  983 
See     Contract — Alteration     of  Con- 
tracts— ALTERATION  BY    PaBTY. 

I.  Ii.  B.  25  AIL  580 

See  Divorce  Act,  s.  35. 

I.  Ii.  B.  28  Calc.  221 

See  Evidence — Parol  Evidence. 
See  Evidence  Act,  s.  32. 

I.  Ii.  B.  25  All.  143 

See  Hindu  Law — Marriage — Evidence 
as  to,  and  Proof  of.  Marriage. 

I.  Ii.  B.  27  Bom.  485 

See  Interest — Miscellaneous  Cases — 
Bill  of  Exchange. 

I.  Ii.  B.  30  Calc.  44a 

See  Lease — Construction. 

L  L.  R  30  Calc.  883 

See  Mahomedan  Law — Inheritance. 

I.  Ii.  B.  23  AIL  20 

See  Registration  Act  (III  of  1 877),  s.  17. 
I.  Ii.  B.  30  Calc.  783 

8.  17,  CLS.   (b)  AND   (h). 

I.  Ii.  B.  30  Calc.  1016 
decrees,  judgments  and  proceed- 


ings in  former   suits  ;  decrees  and  pro- 
ceedings not  inter  partes — 

See   Hindu    Law — Custom— Primogeni- 
ture .       I.  Ii.  B.  29  Calc.  348 

discovery  of  fresh  evidence — 

See  Appellate  Court — Evidence     Airi>r 
Additional  Evidence  in  Appeal. 

See  Review — Grounds  for  Review. 
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EVIDENCE-CIVIL  CASES-cowirf. 
—  evidence  of  title 

See  Title — Evidence    and     Proof    of 
Title. 


long  possession — 


8ee  Landlord  and  Tenant — Nature  of 
Tenancy       .     I.  L.  R.  28  Calc.  738 


maps — 


duct — 


See  Evidence — Civil  Cases — Miscella- 
neous  Documents — Criminal  Court, 
proceedings  in. 

I.  li.  E.  29  Calc.  187 

—  market  rate — 

See  Damages — Measure  and  Assess- 
ment OF  Damages — Breach  of  Con- 
tract .      I.  L.  B.  26  Bom.  235 

—  mode  of  dealing  with— . 

See  SPEciAii  OR  Second  Appeal — Grounds 
OF  Appeal — Evidence,  mode  of  deal- 
ing WITH      . 

See  Special  or  Second  Appeal — 
Grounes  of  Appeal — Questions  of 
Fact. 

—  recording  of,  in  English — 

See  Practice    .    I.  L.  R.  34  Calc.  396 
refusal    to   hear,  -when  miscon- 


tory 


See  Arbitration       .      13  C.  "W.  N.  63 

—  secondary  evidence — 

See    Pardanashin    Women — Execution 
of  Document  by. 

I.  L.  R.  29  Calc.  749 

—  settlement  papers — 

See  Bengal  Tenancy  Act,  s.  107. 

I.  L.  R.  28  Calc.  676 

—  taking  evidence  in  foreign  terri- 


See     Practice — Civil     Cases — Commis- 
sion  .         .       I.  L.  R.  30  Calc.  934 


1.  MODE  OF  DEALING  WITH  EVIDENCE. 


1. 


Discussion  of  mode  of  dealing 


with.  The  mode  in  which  evidence  is  to  be  dealt 
with  discussed.  Mathura  Pandey  v.  Ram  Rucha 
Tewari    .  3  B.  L.  R.  A.  C.  108  :  11  W.  R.  482 

Bhaju  Sing  v.  Ka.ifnath  Tewari 

3  B.  L.  R.  A.  C.  332 

2. Conflicting  evidence,  inves- 
tigation of  cases  of.  1  here  is  no  safer  rule  for 
ii.vestigating  cases  of  conflicting  evidence,  where 
perjury  and  fraud  must  exist  on  the  one  side  or  the 
other,  than  to  cpnsider  what  facts  are  beyond  dis- 
pute, and  to  examine  which  of  the  two  cases  best 
accords  with  those  facts  according  to  the  ordinary 
course  of  human  affairs  and  the  usual  habits  of  life. 
Usudoollah  v.  Imaman 

5  W.  R.  P.  C.  26  :  1  Moo.  I.  A.  19 


EVIDENCE-CIVIL  CASES-con«rf. 

1.  MODE    OF    DEALING    WITH    EVIDENCE 

— contd. 

3. Native  testimony — Suspicion 

of  perjury.  Evidence  should  receive  its  due  weight, 
and  not  to  be  rejected  from  a  general  distrust  of 
native  testimony,  nor  perjury  widely  imputed  with- 
out some  grave|grounds  to  support  the  imputation. 
Ramamani  Ammal  v.  Kulanthai  Nauchear 

17  W.  R»  1 :  14  Moo.  I.  A.  346 

4. _ .         Probability — 

Ground  for  decision  on  evidence.  The  general  fal- 
libility of  native  evidence  in  India  is  no  ground 
for  concluding  against  a  transaction  when  the  pro- 
babilities are  in  favour  of  it.  Bunwaree  Lall  v. 
Hetnarain  Singh. 

4  W.  R.  P.  C.  128  :  7  Moo.  I.  A.  148 

5,  Native     cases — Presumption — 

Case  supported  by  false  evidence.  A  nath^^e  case  is 
not  necessarily  false  and  dishonest  because  it  rests 
on  a  false  foundation,  and  is  supported  in  part  by 
false  evidence.  Wise  v.  Sunduloonissa  Chow- 
DRANEE    .   7  W.  R.  P.  C.  13  :  11  Moo.  I.  A.  177 

Teelucko  Kooer  v.  Nirban  Singh 

9  W.  R.  439 

Ramamani  Ammal  v.  Kulanthai  Nauchear 

17  W.  R.  1 :  14  Moo.  I.  A.  348 


6. 


Judgment  on  facts — Probabil- 


ities of  the  case — Bute  of  Privy  Council.  Where 
a  Judge,  whose  judgments  have  been  observed  to 
be  very  careful,  comes  to  a  conclusion  on  the  \\  eight 
of  evidence  as  to  a  pure  question  of  fact,  the  High 
Court  would  do  wrong  not  to  follow  the  principle 
laid  down  by  the  Privy  Council,  not  to  interfere  in  a 
judgment  on  facts,  unless  the  conclusion  be  clearly 
shown  to  be  a  mistaken  one.  In  this  country, 
where  native  evidence,  as  a  general  rule,  is  fallible, 
it  would  be  safe  and  proper  to  follow  another  prin- 
ciple laid  down  by  the  Privy  Council,  namely,  to 
look  to  the  probabilities  of  the  case.  Edun  v. 
Bechun  .         .         .         .         11  W.  R.  345 


7. 


Sufaciency  of  evidence — Evi- 


dence which  might  have  been,  but  was  not  adduced, 
as  being  unneces.sary.  Where  there  is  sufficient 
evidence  of  a  fact,  it  is  no  objection  to  the  proof  o{ 
it  that  more  evidence  might  have  been  adduced. 
Ramalinga  Pillai  v.  Sadasiva  Pillai 

1  W.  R.  P.  C.  25     9  Moo.  I.  A.  506 


8. 


—  Consent  to  decision  on  such 
as    there    is.     Even   if  the  evidence 


evidence 

upon  the  record  is  in  itself  insufficient,  a  Judge  may 
properly  decide  the  case  upon  that  evidence,  if  the 
defendant  consents  to  its  being  taken  as  sufficient. 

SHEETUL  PeRSHAD  MlTTER  V.  JUNMEJOY  MULLICK 

12  W.  R.  244 

Choolie  Lall  v.  Kokil  Singh    19  W.  R.  248 

9,  Conflict     between    Judge's 

memoranda  and  recorded  evidence.  Where 
there  is  a  conflict  bet^^een  a  Judge's  memoranda  of 
evidence  and  the  recorded  depositions  of  witnesses. 
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EVIDENCE— CIVIL  CASES— cowfei. 

1.  MODE    OF  DEALING  WITH   EVIDENCE— 
concld. 

the  Court  must  be  guided  by  the  latter.     Heeba- 

NATH  KOOEREE  V.  BURM  NaRATN  SiNGH 

15  W.  R.  375  : 9  B.  Ii.  R.  274 

10. Questions  of  evidence.  Ques- 
tions as  to  the  admissibility  of  evidence  should  be 
decided  as  they  arise,  and  should  not  be  reserved 
until  judgment  in  the  case  is  given,  Jadu  Rai  v. 
Bhubotaran  Nxjndy      .     I.  L.  R.  17  Calc.  173 

Ramjibun  Serowjy  v.  Oghore  Nath  Chatter- 
JBB    .         .         .         .      I.  Ii.  R.  25  Calc.  401 

2  C.  W.  N.  188 

11. Documentary  evidence,  deal- 
ing "with — General  rules.  When  a  document  is 
tendered,  it  is  the  first  business  of  a  Court  to  satisfy 
itself  whether  the  document  is  admissible  at  all.  If 
no  evidence  between  the  parties,  it  should  be  rejected 
at  once.  If  an  admissible  document  comes 
under  the  class  which  requires  proof,  it  should  be 
distinctly  noted  that  it  is  admitted  on  the  record 
subject  to  proof,  in  order  that,  if  no  proof  be  offered, 
the  opposite  party  may  ask  the  Court  to  take  it  off 
the  record.     Manson  v.  Golam  Kabria  Moonshee 

15  W.  R.  490 


12. 


Evidence   not    adduced  in 


former  suit — Ground  for  rejecting  evidence.  Docu- 
mentary evidence  tendered  by  a  plaintiff  cannot  be 
rejected  merely  because  it  has  not  been  adduced  in 
a  former  suit  to  which  plaintiff  was  a  party.  Pdree- 
JAN  Khatoon  v.  Bykunt  Chunder  Chukerbutty 

9  W.  R.  380 


13. 


Production  of  false   docu- 


ment— Duty  of  Court.  The  production  in  evidence 
of  a  forged  document  by  a  i)arty  to  a  suit  does  not 
relieve  the  Court  from  the  duty  of  examining  the 
whole  evidence  adduced  on  both  sides,  and  of  decid» 
ing  the  case  according  to  the  truth  of  the  matters 
in  issue.     Surnomoyee  v.  SuxTREsrHUNDER  Roy 

2  W.  R.  P.  C.  13 

Chowdhry  Chuttarsal   Singh  i'.  Government 

3  W.  R.  57 

KuLToo  Mahomed  v.  Hurdeb  Dass 

19  W.  R.  107 

GOBIBOOLLA    GaZEK   V.   GOOROODOSS    RoY 

2  W.  R ,  Act  X,  99 

Bengal  Indigo  Co.  v.  Tarixee  Pershad  Ghose 

3  W.  R.,  Act  X,  149 

14. Alteration  in  document— 

Admissibility  in  evidence  of  ottered  document.  If 
a  document  on  which  a  case  dejiends  appears  to 
have  been  altered,  it  cannot  be  receivetl  in  evidence 
or  be  acted  upon  till  it  is  most  satisfactorily 
proved  by  all  the  subscribing  witnesses  at  the  least, 
and  by  other  evidence,  that  the  alteration  was  made 
antecedently  to  the  signature.  Petamber  Manick- 
jee  v.  Moteb  Chund  Manickjee 

5  W.  R.  P.  C.  53 
1  Moo.  I.  A.  420 


EVIDENCE— CIVIL  CASES— cow^. 

1.  MODE    OF    DEALIHG    WITH    EVIDENCE 

— contd. 

15.  Possession  of  title-deeds — 

Absence  of  proof  of  acquisition  of  possession.  The 
mere  fact  of  possession  of  title-deeds  without  any 
very  satisfactory  proof  of  the  mode  by  which  pos- 
session of  them  was  acquired  vas  held  bj^  the  Privy 
Council  to  be  outweighed  by  the  other  adverse  cir 
cumstances  of  the  case.  Kripamoyee  Debia  v. 
RoMANATH  Chowdhry     .         .  2  W.  R.  P.  C.  1 

Kripamoyee  Debia  v.  Girish  Chuxdfr   T.aho\ 
rek 8  Moo.  I.  A.  467 

16. Reasons  for  disbelief— -Owjt«- 

sion  to  give  reasons  for  not  believing  evidence.  Where 
the  lower  Appellate  Court  was  directed  by  the 
High  Court  to  try  a  particular  point,  viz.^  whether 
the  plaintiff  had  proved  actual  possession  within 
twelve  years  of  suit,  and  the  Court,  in  dealing  w  ith 
the  evidence,  observed  that  it  would  not  rely  on 
private  documents  and  on  the  witnesses,  as  "  they 
were  not  of  much  importance  and  were  easily  ]irr)- 
cm-etl,"  and  rejected  survey  papers  coming  from 
proper  custody,  as  being  papers  easy  to  alter  and 
therefore  not  reliable,  the  High  Court,  in  remanding 
the  case,  he'd  that  this  Avas  a  most  improper  rao<l 
of  treating  the  evidence.  If  the  Court  disbelieved 
particular  witnesses  or  refused  to  receive  certain 
documents,  it  should  give  its  reasons  for  the  refusal 
with  reference  to  these  documents  in  particular,  or 
for  its  disbelief  of  the  particular  witnesses,  and  not 
with  reference  to  documents  or  witnesses  in  general. 
Chandra  Madhab  Roy  v.  Khemamani  Dasi 

1  B.  Ii.  R.  S.  N.  19 

Oman  r.  Ktj^ar  Pramathanath  Roy 

1  B.  Ii  R.  S.  N.  25  :  10  W.  R.  256 

17.  —       Unopposed    evidence — Suit 

for  damages — Non-appearance  of  defendants.  In  a 
suit  to  recover  damages  cause<l  by  the  defendants 
plundering  the  house  of  the  plaintiff,  the  Court  of 
first  instance  passed,  upon  the  evidence  of  two  w  it- 
nesscs,  a  decree  in  favour  of  the  ])laintiff.  On  ap- 
peal by  some  of  the  defendants,  the  Judges  of  the 
Sudder  Dewanny  Adalut  of  Agra  held  that  the  fact 
of  plunder  was  not  proved,  and  dismissed  the  suit 
as  against  all  the  defendants.  Held  by  the  Privy 
CVjuncil,  that,  as  the  defendants  did  not  come  for 
ward  to  exculpate  themselves  by  their  own  evidence, 
and  as  the  evidence  in  support  of  the  charge  was 
uno])posed,  the  decree  of  the  Court  of  first  instance 
could  not  be  set  aside.  Ganesh  Singh  v.  Ram  Raja 
8  B.  Ii.  R.  P.  C.  44  :  12  W.  R.  P.  C.  38 


18. 


Settlement  of  accounts.     The 


appellant  put  forward  a  rukka  and  list  evidencing  a 
settlement  of  accounts,  supported  by  a  substantial 
body  of  evidence  of  j)ersons  apparently  of  good  re- 
pute, but  which  the  respondent  allegal  to  be  fab- 
ricated. Held,  that  the  High  Court  rightly  rejected 
the  positive  evidence  in  favour  of  the  settlement 
when  it  appeared  that  the  facts  ascertained  on  other 
evidence  in  the  case  as  to  certain  items  in  the  list 
were  conclusive  to  the  contrary  of  what  was  there 
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EVIDENCE— CIVIL  CAS'ES—cmtd. 

1.  MODE  OF  DEALING  WITH  EVIDENCE— 
contd. 

set  out,  and  inconsistent  with  the  existence  of  the 
alleged  settlement.  Asghar  Ao  Khan  v.  Khur- 
SHED  Ali  Khan  (1901)     .   I.  L.  K.  24  All.  27  : 

B.C.  L.  K.  28  I.  A.  127 

19. -_  Res   inter  alios   acta — Docu- 

meyits.  Documents  which  would  be  admissible 
against  persons  through  whom  one  claims  cannot 
be  objected  to  by  him  on  the  ground  that  they  are 
res  inter  alios  acta.  Rani  Srimati  v.  Khagendra 
Narain  Singh  (1905)     .  I.  L.  R.  31  Calc.  871 

9  C.  W.  N.  74 
L.  R.  31  I.  A.  127 

20.  -- Consideration  and  weight 

■of  evidence — Alleged  substitution  of  one  hoy 
for  another  in  infancy — One-sided  enquiries  made 
to  support  allegation — Evidence  not  judicially  taken 
and  without  notice  to  interested  parties.  The  ques- 
tion in  issue  was  whether  the  appellant,  defendant 
in  the  suit,  was  entitled  to  the  name  he  bore  and  to 
the  property  in  dispute  of  which  he  had  long  been 
in  possession,  or  whether,  as  maintained  by  the 
respondent,  the  plaintiff  in  the  suit,  the  real  heir  to 
the  property  died  in  infancy,  and  the  appellant, 
when  a  boy,  was  fraudulently  substituted  for  him. 
The  first  Court  found  in  favour  of  the  appellant,  but 
the  High  Court  reversed  that  decision  mainly  on 
evidence  taken  on  enquiries  made  under  official 
orders,  the  effect  of  which  was  to  place  the  services 
of  the  officials  emploj-ed  at  the  disposal  of  the  pleader 
for  the  respondent  in  order  to  enable  him  to  obtain 
material  in  support  of  his  case.  Held,  by  the  Judi- 
cial Committee,  that,  even  if  admissible  the  evi- 
dence so  taken  was  of  little,  if  any,  value.  It  was 
taken  to  support  a  foregone  conclusion  the  enquiries 
were  secret :  no  notice  was  given  to  anybody  on  be- 
half of  the  boy,  nobody  was  present  throughout  the 
enquiries  to  represent  the  boy  or  protect  his  in- 
terests :  there  was  nobodj'  to  check  the  mode  in 
which  the  alleged  statements  were  elicited,  Avhether 
by  leading  questions  or  otherwise,  nobody  to  test 
the  statements  by  cross-examination,  nobody  to 
watch  the  accuracy  with  which  they  were  recorded. 
Considering  the  purpose,  the  nature  and  the  circum- 
stances of  the  enquiries,  which,  if  they  were  official 
in  any  sense,  were  certainly  not  judicial,  no  weight 
could  be  given  to  the  proceedings  at,  or  the  results 
of,  those  enquiries.  The  judgment  of  the  High 
Court  was  therefore  reversed.  Chandrasangji  v. 
MoHANSANOJi  (1906)     .       I.  L.  R.  30  Bom.  523 

21.  , Tender     of    documentary 

evidence  after  closing  case — Judicial  dis- 
cretion, exercise  of — Practice.  The  plaintiff  ten- 
dered in  evidence  a  Persian  judgment  of  1836,  which 
was  filed  with  the  plaint,  after  he  had  closed  his 
case,  but  before  the  defendant  commenced  his,  and 
prayed  that  the  document  might  be  translated  and 
admitted  in  evidence.  The  Court  of  first  instance 
refused  this  application  as  "  too  late."  Held,  that 
the  Court  did  not  exercise  a  sound  judicial  discretion 
in  refusing  to  receive  this    document  in  evidence. 


EVIDENCE-CIVIL  CASES-^onf<Z. 

1.  MODE  OF  DEALING  WITH  EVIDENCE— 

contd. 

Baroda  Prasad  Chatterjee  v.  Madhab  Chandra 
Ghose    (1906)  .       I.  li.  R.  33  Calc.  1345 


22. 


Additional     evidence    on 


appeal — Evidence  taken  preliminary  to  hearing 
of  appeal  on  the  merits — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  568,  623.  The  legitimate 
occasion  for  s.  568  of  the  Civil  Procedure  Code  (XIV 
of  1882)  is  when  on  examining  the  evidence  as  it 
stands  some  inherent  lacuna  or  defect  becomes  ap- 
parent, and  not  where  a  discovery  is  made  outside 
the  Court  of  fresh  evidence  and  the  application  is 
made  to  import  it ;  that  is  the  subject  of  the  sepa- 
rate enactment  in  s.  623.  On  an  appeal  on  the 
merits  of  the  case  being  filed  the  appellate  Court 
without  recording  any  reason  as  required  by  s.  668 
of  the  Code  allowed  such  further  evidence  to  be 
taken,  not  after  the  appeal  on  the  merits  had  been 
heard  and  the  evidence  as  it  stood  had  been  exa- 
mined by  the  judges  but  on  special  and  preliminary 
application  :  Held,  that  the  appellate  Court  had  no 
jurisdiction  to  admit  the  additional  evidence,  that 
it  was  wrongly  admitted  and  must  be  disregarded. 
Kessowji  Issur  v.  Great  Indian  Peninsula 
Railway  Company  (1907) 

I.  L.  R.  31  Bom.  381 :  L.  R.  34  I.  A.  115 


23. 


Proof  of  adoption — Illiterate 


pardanathin  widow  lady — Non-appearance  of 
plaintiff  in  Court  as  witness — Absence  of  any  ac- 
count of  expenditure  on  ceremony — Mode  of  carry- 
ing on  business — Inability  to  give  date  of  adop- 
tion— Inconsistent  and  contradictory  evidence — Prac- 
tice for  each  litigant  to  cause  his  opponent  to  be  cited 
as  a  witness.  Where  the  question  o:i  an  appeal 
was  whether  his  claim  to  be  the  adopted  son  of  a 
illiterate  pardanashin  widow  lady  had  been  estab- 
lished by  the  respondent,  who  lived  in  her  house 
and  was  the  manager  of  her  business  consisting 
mostly  of  "  zamindari  and  money  dealings"  and 
on  whom  the  burden  of  proof  rested  :  Held  by  the 
Judicial  Committee  (reversing  the  decision  of  the 
High  Court),that  having  regard  to  the  contradiction 
between  the  principal  witnssses  examined  on  the 
respective  sides  on  almost  every  important  point ; 
the  improbabilities  of  the  respondent's  story  ;  its 
inconsistency  with  the  conduct  and  actfon  of  the 
principal  parties  concerned,  as  well  as  with  the  mode 
in  which  the  business  of  the  firm  was  conducted  and 
carried  on  ;  the  suppression  of  documents  ;  the 
non-appearance  of  the  I'espondent  as  a  witness  at 
the  trial  to  explain,  if  he  could,  the  many  circum- 
stances which  called  for  explanation  from  him  ;  the 
absence  of  all  reference  to  the  date  of  the  adoption  ; 
and  above  all  the  non-production  of  any  account  of 
expenditure  at  the  ceremony,  which,  if  his  witnesses 
spoke  the  truth,  must  have  been  notorious  in  the 
neighbourhood  where  it  took  place,  the  respondent 
had  failed  to  discharge  the  burden  of  proof  which  lay 
upon  him,  and  had  not  established  his  claim.  The 
practice  common  in  litigation  in  the  United  Provin- 
ces in  India  for  each  litigant  to  cause  his  opponent 
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to  be  summoned  as  a  witness  with  the  design  that 
each  party  shall  be  forced  to  produce  the  opponent 
so  summoned  as  a  witness,  and  thus  give  the  counsel 
for  each  litigant  the  opportunity  of  cross-examining 
his  own  client,  disapproved  of  by  their  Lordships 
of  the  Judicial  Committee  as  resulting  in  the  em- 
barrassment of  litigation,  and  as  being  a  practice 
which  judicial  tribunals  ought  to  set  themselves  to 
render  as  abortive  as  it  is  objectionable.  Kishori 
Lal  v.  Chunni  Lal  (1908)  I.  L.  B.  31  AIL  116 

2.  ACCOUNTS  AND  ACCOUNTr BOOKS. 

1. Books    kept     in  course    of 

business.  Books  proved  to  have  been  regularly^ 
kept  in  course  of  business  are  admissible  as  corro- 
borative, but  not  independent,  proof  of  the  facts 
stated.     DwARKA  Dass  v.  Dwarka  Dass 

2  Agra  308 


2. 


Account    books — Act  II    of 


1855,  s.  43.  The  books  of  a  creditor  are  not  ad- 
missible as  evidence  against  his  debtor  to  prove  the 
debt,  imless  there  is  other  evidence  of  the  debt,  in 
which  case  entries  in  such  books  may  be  admitted  as 
corroborative  evidence  under  Act  II  of  1855,  s.  43. 
Ramkisto  Paul  Chowdhry  v.  Hurry  Dass 
KooNDo        .        .        Marsh.  219  :  1  Hay  569 

3.    Evidence       Act, 

8.  34.  It  is  only  such  books  as  are  entered  up  as 
transactions  take  place  that  can  be  considered  as 
books  regularly  kept  in  the  course  of  business  within 
8.  34  of  the  Evidence  Act.  Munchershaw  Bezonji 
V.  New  Dhurumsey  Spinning  and  Weaving  Com- 
pany   .  .         .       I.  Ii.  B.  4  Bom.  576 


4. 


Effect  of    account 


hooks.  One  party,  by  merely  producing  his  own 
books  of  account,  cannot  bind  the  other.  Sorab- 
JEE  Vacha  Ganda  v.  Koonwarjee  Manickjee 

5  W.  B.  P.  C.  29  :  1  Moo.  I.  A.  47 


6, 


Entries   in  account  books— 


Evidence  Act,  8.  32,  cl.  2,  and  8.  34 — Account  books 
kept  on  behalf  of  firm  by  servant  or  at/ent — Admis- 
sion. Account  books  containing  entries  not  made 
by  nor  at  the  dictation  of  a  person  who  had  a  per- 
sonal knowledge  of  the  truth  of  the  facts  stated,  if 
regularly  kept  in  course  of  business,  are  admissible 
as  evidence  under  p.  34  of  the  Evidence  Act  I  of 
1872,  and  semhle  under  s.  32,  cl  2.  Account  books, 
though  not  proved  to  have  been  regularly  kept  in 
course  of  business,  but  proved  to  have  been  kept 
on  behalf  of  a  firm  of  contractors  by  its  servant  or 
agent  appointed  for  that  purpose,  are  relevant  as 
admissions  against  the  firm.     Queen  v.  Hanmanta 

I.  Ii.  B.  1  Bom.  610 


6. 


Evidence        Act, 


8.  145 — Statement.  A  was  employed  by  B  at  inter- 
vals of  a  week  or  fortnight  to  write  up  B'a  accomit 
books,  B  furnishing  him  with  the  necessary  informa- 
tion either  orally  or  from  loose  memoranda.  Held, 
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that  the  entries  so  made  could  not  be  given  in  evi- 
dence to  contradict  ^4,  miders.  145  of  the  Evidence 
Act,  as  to  previous  statements  made  by  him  in  writ- 
ing. The  statements  were  really  made,  not  by  A, 
but  by  5,  under  whose  instructions  A  had  written 
them.  Munchershaw  Bezonji  v.  New  Dhuhmsey 
Spinning  and  Weaving  Company 

I.  L.  B.  4  Bom.  576 


7. 


Absence  of    entrif 


in  a  book  irrelevant — Evidence  Act  I  of  1872,  s.  34. 
Though  imder  s.  34  of  the  Evidence  Act  the  actual 
entries  in  books  of  account  regularly  kept  in  the 
course  of  business  are  relevant  to  the  extent  pro- 
vided by  the  section,  such  a  book  is  not  by  itself 
relevant  to  raise  as  inference  from  the  absence  of 
any  entry  relating  to  a  particular  matter.  Queen- 
Empress  V.  Grish  Chunper  Banerjee 

I.  Ii.  B.  10  Calc.  1024 


8. 


Where     a    Judge 


considered  it  inequitable  to  reject  plaintiff's  books 
when  they  made  for  him,  viz.,  as  to  amounts  lent  to- 
defendant,  and  to  accept  them  when  they  were 
against  his  interest,  viz.,  in  the  amount  of  repayment 
credited  to  defendant,  and  therefore  disregarded 
both  descriptions  of  entries  equally,  but  gave  a 
decree  in  plaintiff's  favour  for  such  entries  as  were 
proved,  without  deducting  the  items  credited  to 
defendant : — Held,  that  entries  in  an  account  book, 
whether  on  the  credit  or  debit  side  of  the  account  ^ 
are  not  conclusive  evidence  either  of  amounts  paid 
or  of  sums  actually  due  which  the  Judge  is  bounel  to 
believe.  The  Judge  was  bound  to  look  at  the  whole 
of  the  entriea  in  the  plaintiff's  book,  to  give  credit 
to  such  of  them  as  he  believed  to  be  true,  and  to  dia- 
credit  those,  if  any,  which  he  believed  to  be  false. 
Isan  Chandra  Sixon  v.  Haran  Strdar 

3  B.  L.  B.  A.  C.  135  :  11  W.  R.  525 


9. 


Entry         agaitist 


interest  of  witness.  In  a  suit  for  account  by  the  re- 
presentatives of  A,  deceased,  a  document  was  offered 
as  evidence  purjwrting  to  be  a  copy  made  by  de- 
ceased of  an  account  furnished  him  by  the  defendant 
containing  an  entry  of  a  paj^ment  of  R5,000  by  the 
deceased  to  the  defendant,  and  the  purchase  there- 
with by  the  defendant  of  Company's  paper  for  the 
deceased.  Held,  that  by  itself  the  document  was 
inadmissible.  But  when  further  evidence  wa.8 
given  by  a  witness  that  the  deceased  had  stated  tO' 
him  that  the  document  was  a  correct  statement  of 
his  account  with  the  defendant : — Held,  that  such 
evidence  was  admissible ;  and  that,  with  the  addi- 
tion of  this  evidence,  the  document  also  was  admis- 
sible as  containing  an  entry  by  the  deceased  against 
his  interest.  But,  qucere,  whether  the  circumstance 
that  the  entry  only  indicated  a  conversion  of  the 
money  into  a  new  shape  did  not  take  away  the 
character  of  its  being  an  entry  against  interest- 
Zaynub  v.  Hadjee  Baba  Cazranee 

2  Ind.  Jur.  N.  S.  54 


10. 


Hat-chitta   book 


— Evidence  against  vendors.     A  hat-chitta  book  is  a 
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document  kept  especially  as  a  security  for  the  ven- 
dor and  in  the  absence  of  fraud,  it  must  be  consi- 
dered binding  upon  him.  Gopeemohun  Roy  v. 
Abdool  Bajah  Sijbjun  Nacoda 

1  Ind.  Jur.  N.  S.  358 


11. 


Disputed      items 


of  account,  proof  of.  In  an  action  by  a  banking 
firm  against  another  firm  to  recover  a  balance  upon 
an  account  between  them,  the  plaintiff  put  in  evi- 
dence the  account  books  of  his  firm,  and  the  Inspec- 
tor of  the  Court  certified  that  the  books  were  regular- 
ly kept,  consistently  with  the  rules  of  banking,  and 
that  they  agreed  with  the  account  rendered  by  the 
t  plaintiff  to  the  defendant.  The  plaintiff,  however, 
examined  no  witness  to  prove  that  the  books  were 
regularly  kept  or  the  general  accuracy  of  the  parti- 
cular charges  constituting  the  demand  :  he  proved 
admissions  by  the  defendant  of  the  correctness  of 
the  account,  and  of  an  award  in  his  favour  of  one 
of  the  disputed  items.  The  defendant  in  his  defence 
did  not  deny  the  accuracy  of  the  plaintiff'  account 
or  of  the  books  put  in  evidence,  but  objected  to  two 
items  of  the  account,  and  claimed  a  set  off,  but  exa- 
mined no  witnesses  to  rebut  the  plaintiff's  case. 
Held  (reversing  the  Sudder  Court's  decree),  that, 
although  the  plaintiff's  books  and  the  Inspector's 
report  were  not  conclusive  evidence,  yet  that  the 
necessity  of  strict  proof  was  removed  by  the  admis- 
sion of  the  defendant,  and  the  fact  of  the  absence  by 
him  of  SiHy  evidence  to  impeach  the  accurac}^  of  the 
accounts,  the  disputed  items  being  satisfactorily 
accounted  for.     Dwaeka  Dass  v.  Jankee  Doss 

6  Moo.  I.  A.  88 


12. 


Evidence        Act 


{I  of  1872),  s.  34 — Evidence  as  to  whether  hundis 
are  genuine  or  not — Comparison  of  handuyriting — 
Entries  in  account  books  regularly  kept — Tests  of 
correctness  of  such  hooks — Interest  on  decree.  The 
High  Court  had  reversed  the  finding  of  the  fiist  Court 
on  an  issue  \^ hich,  in  effect,  was  whether  certain 
hundis  were  genuine  or  false.  Under  s.  34  of  Act  I 
of  1872  (The  Indian  Evidence  Act),  the  plaintiff's 
account  books  were  produced  by  the  plaintiff  as 
relevant  evidence,  and  were  relied  on  as  corroborat- 
ing direct  testimony.  The  books  were  tested  by 
reference  to  entries  corresponding  with  other  in- 
dependent evidence.  The  Judicial  Committee,  on 
the  whole  evidence,  affiimed  the  decision  of  the  High 
Court  that  the  hundis  were  genuine.  In  the  decree 
which  gave  interest  to  its  date,  they  extended  the 
period  until  payment.  Jaswant  Sikgh  v.  Sheo 
Naeain  Lal  .  .  I.  L.  R.  16  All.  157 
s.c.  Tewaei  Jaswant  Singh  v.  Lala  Shed 
Naeain  Lal   .         .         .  L.  B.  21 1.  A.  6 


13. 


Corroborative 


evidence  necessary  to  render  defendant  liable  upon 
entries  in  plaintiffs'  books — Evidence  Act  {I  of  1872), 
8.  34.  In  a  suit  to  recover  money  due  upon  a  run- 
ning account,  the  plaintiffs  produced  their  account 
books,  which  were  found  to  be  books  regularly  kept 
in  the  course  of  business,  in  support  of  their  claim. 
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One  of  the  plaintiffs  gave  evidence  as  to  the  entries 
in  the  account  books,  but  in  such  a  manner  that  it 
was  not  clear  whether  he  spoke  from  his  personal 
knowledge  of  the  transaction  entered  in  the  books,, 
the  entries  in  which  were  largely  in  his  OAvn  hand- 
writing, or  simply  as  one  describing  the  state  of 
affairs  that  was  shown  by  the  books.  He  was 
cross-examined,  but  no  questions  were  asked  him 
to  show  that  he  ^vas  not  speaking  as  to  his  personal 
knowledge.  Held,  that  the  evidence  given  as  above 
should  be  interpreted  in  the  manner  most  favour- 
able to  the  jjlaintiffs,  and  might  be  accepted  in 
support  of  the  entries  in  the  plaintiffs'  account 
books  which  by  themselves  would  not  have  been, 
sufficient  to  charge  the  defendants  with  liability. 
Dwaeka  Das  v.  Sant  Bakhsh 

I.  L.  R.  18  All.  92 

14.  .     Admissibility  of 

books  of  account  containing  entries  after  transac' 
tions — Corroborative  evidence — Evidence  Act  {I  of 
1872),  s.  34.  By  s.  34  of  the  Indian  Evidence  Act,. 
1872,  the  admissibility  of  books  of  account  regularly 
kejjt  in  the  course  of  business  is  not  restricted  to- 
books  in  which  entries  have  been  made  from  day  to 
day,  or  from  hour  to  hour,  as  transactions  have 
taken  place.  The  time  of  making  the  entries  may 
affect  the  value  of  them,  but  should  not,  if  they  have 
been  made  regularly  in  the  course  of  business  after- 
wards, make  them  irrelevant.  The  course  of  busi- 
ness in  keeping  the  accounts  in  the  office  of  a  talukh- 
dari  estate  was  that  monthly  accounts  were  sub- 
mitted by  karindas  at  the  head  office,  where  they 
were  abstracted  and  entered  in  an  account  book 
under  the  date  of  entry,  that  being  in  some  cases 
manj'^  days  after  the  transaction  of  payment  or  re- 
ceipt ;  but  the  entries  were  made  in  their  proper 
order,  on  the  authority  of  the  officer  whose  duty 
it  was  to  receive  or  pay  the  money.  Held,  that  the 
entry  in  the  account  book  was  admissible  as  cor- 
roborative evidence  of  oral  testimony  to  the  fact  of 
a  payment  for  what  it  was  worth,  objection  being 
only  to  be  made  to  its  weight,  not  to  its  relevance 
under  s.  34.  The  opinion  expressed  in  the  judg- 
ment in  Munchershow  Bezonji  v.  New  Dhurumsey 
Spinning  and  Weaving  Co.,  I.  L.  B.  4  Bom. 
676,  against  the  reception  of  an  account  book  con- 
taining an  entry  not  made  at  the  time  of  the  trans- 
action was  not  approved.  Deputy  Commissioner 
OF  Baea  Banki  v.  Ram  Paeshad 

I.  L.  B.  27  Calc.  118  - 
L.  B.  26  I.  A.  254 
4  C.  W.  N.  417 

15.  -  Account  books  of  factory — 

Payment  of  rent.  The  account  books  of  a  factory, 
regularly  sworn  to  by  the  manager,  are  legal  evi- 
dence  of  payment  of  rent.  Kalee  Kant  Mojoom- 
DAE  v.  Watson     .  .      2  W.  B.,  Act  X,  7&- 

16.  — Evidence       Act^. 

1872,  s.  34.  Factory  books  can  be  used  as  inde- 
pendent  primary  evidence  of  the  payment  to  which. 
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the  entries  refer ;  Act  I  of  1872,  s.  34.     Queen  v. 
HuEDEEP  Sahoy  .         .      23  W.  R.  Cr.  27 


17. 


Pymaish  accounts — Evidence 


of  right  to  property.  An  entry  in  the  pymaish  ac- 
count is  not  per  se  sufficient  evidence  to  establish  a 
right  to  property  which  is  denied.  Keshavan  v. 
Vasudevan      .  I.  li.  B.  7  Mad.  297 


18. 


Accounts — Evidence  of  reputa- 


tion as  to  ownership  of  property — Suit  to  recover 
forest  tracts  from  Government.  In  a  suit  by  a  zamin- 
dar  to  recover  certain  forest  tracts  from  Govern- 
ment, the  plaintiff  relied  on  certain  accounts  called 
Ayakut  accounts  as  furnishing  proof  of  the  inclu- 
sion of  the  said  tracts  within  the  limits  of  his  zamin- 
dari.  The  District  Judge  refused  to  accept  these 
accounts  as  evidence  of  reputation,  because  no  evi- 
dence was  produced  to  show  for  what  purpose,  by 
whom,  and  in  what  circumstances,  these  accounts 
were  prepared,  and  what  guarantee  existed  to  en- 
sure their  accuracy.  Held,  that,  inasmuch  as  they 
were  from  time  to  time  prepared  for  administra- 
tive purposes  by  village  officers  and  were  produced 
from  proper  custody  and  otherwise  sufficiently 
proved  to  be  genuine,  they  were  admissible  as  evi- 
dence of  reputation.  No  distinction  can  be  drawn 
between  evidence  of  reputation  to  establish  and  to 
disparage  a  public  right.  Siva  Subramaniya  v. 
Bbcebtaby  of  State  for  India 

I.  Ii.  R.  9  Mad.  285 

19. Partnership  books — Act  II 

of  1855,  8.  53.  A  <fc  Co.  and  B  <0  Co.  entered  into 
a  joint  adventure  in  opium.  A  dr  Co.  were  to  send 
rao  ley  to  various  places  to  be  handed  to  the  agents, 
who  were  to  buy  and  sell.  They  now  claimed 
against  B  rf?  Co.  for  money  alleged  to  have  been  so 
sent  after  giving  credit  for  sums  received.  The 
proof  was  the  arrival  of  the  money  at  A  d;  Co.'' 8 
places  of  business  supported  by  entries  in  A  <(•  Co.* 8 
books  at  each  place,  but  there  was  no  proof  of  pay- 
ment to  the  agenta  save  such  entries.  As  to  re- 
mittances to  the  other  places,  the  only  evidence  was 
the  books  oi  A  (S;  Co.  at  the  place  of  desimtch.  Held, 
that  there  was  no  evidence  as  to  the  latter  claims  ; 
and  as  to  the  former,  although  the  evidence  ap- 
peared insufficient,  the  case  would  not  be  remanded, 
as  the  appellant,  independent  of  these  claims,  had 
balance  against  them.  Seth  Lakhmi  Chand  v. 
Seth  Indra  Mull 

4  B.  L.  R.  P.  C.  31  :  13  W.  R.  P.  C.  36 
13  Moo.  I.  A.  365 

20.  — Bankers'   account  books— 

Suit  against  representatives  of  customer  for  balance 
of  account.  In  an  action  by  bankers  against  the  re- 
presentatives of  a  deceased  customer  to  recover  a 
balance  of  an  account  alleged  to  be  due  to  the  plaint- 
iff by  the  deceased  at  the  time  of  his  death,  the 
production  of  the  banker's  books,  with  the  entries 
^of  the  items  constituting  the  demand,  kept  accord- 
ing to  the  established  custom  of  mahajuns  in  India, 
is  not  of  itself  sufficient  evidence  to  establish  such 
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a  claim,  strict  proof  of  the  debt  being  required. 
Rai  Sri  Kishen  v.  Rai  Huri  Kishen 

5  Moo.  I.  A.  432 


21. 


Account  books  of 


banking  firm — Suit  for  money  unaccounted  for — Proof 
of  payment.  Where  the  fact  of  payments  by  a  bank- 
ing firm  is  distinctly  put  in  issue,  the  books  of  the 
firm  being  at  most  corroborative  evidence,  the  mere 
general  statement  of  the  banker  to  the  effect  that 
his  books  were  correctly  kept  is  not  sufficient  to  dis- 
charge the  burden  of  proof  that  li?3  upon  him  ;  i)ar. 
ticularly  if  he  has  the  means  of  producing  much 
better  evidence.  In  a  suit  to  recover  moneys  im- 
accounted  for,  where  defendants  plead  payments 
endorsed  on  documents,  and  the  endorsements  pur- 
port to  have  been  signed  by  the  plaintiffs,  the  for- 
mal and  regular  m€^thod  of  proof  is  to  call  on  tht^ 
plaintiffs  to  admit  or  deny  their  signatures,  and  then 
to  call  upon  witnesses  to  state  whether  they  saw  the 
plaintiffs  sign  or  could  spe^k  to  the  handwriting  or 
generally  what  took  place.  Cunoa  Persh\d  v. 
Inderjit  Singh  .      23  W.  R.  P.  C.  390 


22. 


Suit  for  balance  of   unad- 


justed account.  In  a  suit  for  a  sum  of  monev  on 
an  unadjusted  account,  plaintiff  filed  a  memorandum 
(A)  with  her  plaint,  from  which  the  amount  claimed 
in  the  plaint  could  not  be  made  out.  In  her  exam- 
ination by  the  Court  the  plaintiff  ]>ut  in  another 
memorandum  (C)  to  explain  memorandum  (A). 
Defendant  admitted  that  memorandum  (C)  was 
signed  by  him.  It  had  reference  to  a  period  im- 
mediately preceding  that  for  which  the  suit  was 
brought.  //rW,  that  memorandum  (C)  was  rather 
evidence  to  sui)port  the  originally  stated  cause  of 
action,  than  an  amendment  of  the  claim  or  the 
substitution  of  one  claim  or  cause  of  action  for 
another.  The  case  was  one  which  should  have  been 
decided  not  merely  on  the  ^discrepancy  between 
the  two  statements  made  by  plaintiff,  but  on  the 
whole  of  the  evidence.  The  mere  omission  of  an 
account«l)lc  party,  framing  his  own  account,  to 
carry  forward  into  a  new  accoimt  a  balance  against 
himself  existing  in  a  former  one  can  constitute  no 
evidence  in  his  own  favour.  To  prove  the  exist- 
ence of  the  balance,  such  omission  might  be  con- 
sidered in  conjimction  with  other  evidence  in  the 
cause.     MuLKA  Mukhdra  r.  Tkkaeth  Roy 

14  W.  R.  P.  C.  24 


23. 


-Suit  for  balance  of  account 


—Dekkhnn  Agriculturists'  Relirf  Act  {X  VII  of  1879), 
8.  56 — Signed  balance  of  account — Attestation  of 
account.  A  balance  of  account  signed  by  an  agri- 
culturist  is  an  instrument  which  pui*])orts  to  evi 
dence  an  obligation  for  the  payment  of  money,  an<l 
cannot  therefore  be  admitted  in  evidence,  unless 
written  by,  or  under  the  sujjcrintcndence  of,  and 
attested  by,  a  village  registrar,  as  required  by  s.  CO 
of  Act  XVII  of  1870.  Kanji  Ladha  v.  Dhondk 
KoNDAji         .         .         .  I.  L.  R.  e  Bom.  729 

Set       DiNOHA    Kavarji       r.       Haiujovandas 
Govardhandas  .       I.  L.  R.  13  Bom.  215 
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EVIDENCE— CIVIL  CASES— confc?. 


1. 


3.  ACCOUNT-SALES. 
_  Account-sale— (7oo<fs  consigned 


from  London.  A  at  Calcutta  consigned  goods 
through  5  at  Calcutta  to  C  at  London  for  sale 
on  his  {A's)  own  account  and  risk.  B  advanced 
money  thereon  to  A.  The  goods  were  sold  in  Lon- 
don by  C,  who  sent  the  account-sale  to  B  in  Calcutta, 
In  a  suit  by  B  against  A  in  Calcutta  for  the 
balance  due  to  him  on  account  of  the  money  so 
advanced  after  giving  credit  to  A  for  the  amount 
realized  by  the  sale  of  the  goods  according  to  the 
account-sale  -.—Held,  that  the  account-sale  was 
prima  facie  conclusive  of  the  amount  realized  ;  and 
if  A  wished  to  falsify  the  account,  the  onus  lay  upon 
him.     DooMUN  v.  Stevens  .  2  Ind.  Jur.  N.  S.  5 

2. Consignment    of    goods    to 

foreign  m.a,riiet— Implied  contract.  Where  goods 
are  consigned  to  be  disposed  of  in  a  foreign 
market,  it  is  an  implied  term  of  the  agreement  by 
the  consignor  that  the  account-sales  furnished  by 
the  correspondents  abroad  shall  be  taken  as  primd 
facie  evidence  of  what  the  goods  realized.  Held, 
that  this  was  so,  even  though  the  consignor  objec 
ted  to  the  correctness  of  the  account-sales  when 
furnished  to  him.  Hodgson  v.  Rupchand  Haza- 
RiMUL  ...  6  Bom.  O.  C.  39 


3. 


In       an       action 


brought  by  the  plaintiffs  for  the  balance  due  to 
them  from  the  defendant  in  respect  of  shipments 
which  had  been  treated  by  the  plaintiffs  as  consign- 
ments- on  the  defendant's  account,  account-sales 
furnished  by  plaintiffs  to  the  defendant  were  held 
to  be  primd  facie  evidence  of  the  amount  realized 
by  the  sale  of  the  goods  mentioned  therein.  Shear- 
man V.  Fleming         .         .  5  B.  L.  R.  619 


4. 


Evidence 


Act 


{I  of  1872),  s.  32.  In  a  suit  to  recover  loss  sustained 
on  the  sale  by  the  plaintiffs  of  goods  consigned  to 
them  by  the  defendant  for  sale  by  their  London 
firm,  account  sales  are  good  prima  facie  evidence  to 
prove  the  loss,  unless  and  until  displaced  by  sub- 
stantive evidence  put  forward  by  the  defendants. 
Barlow  v.  Chuni  Lall  Neoghi  (1901) 

I.  L.  R.  28  Calc.  209 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS. 

(a)  Generally. 

1.  Decree  of  competent  Court — 

Presumption.  The  decree  of  a  competent  Court 
must  be  presumed  to  be  valid  and  binding  on  the 
parties,  imtil  the  party  attacking  the  decree  clearly 
shows  that  it  was  improperly  obtained  by  reason  of 
fraud  or  misrepresentation  practised  upon  the  Judge 
by  the  party  obtaining  the  decree.  Rajnarain 
DuTT  V.  GouR  Monee  Dossee      .      6  W.  R.  215 

2.  Proceedings  and   decree  in 

former  suit — Decision  as  to  execution  of  will. 
Where  plaintiff  and  defendant  respectively  put  in  as 
evidence  different  portions  of  the  proceedings  in  a 


EVIDENCE— CIVIL  CASES- con/i. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS— coTjfrf. 

(a)  Generally — contd. 

former  suit,  and  found  arguments  thereon,  the  Court 
is  bound  to  use  them  all  as  evidence.  The  finding  of 
a  Civil  Court  as  to  the  execution  of  a  will  is  not  con- 
clusive evidence  on  the  point,  if  the  question  of  its 
execution  was  not  a  material  issue  in  the  suit.  Beer 
Chunder  Roy  v.  Tumeezoodeen    .  12  W.  R.  87 

3.  Decree    in    previous  suit — 

Admissibility  of,  in  evidence.  Effect  of  a  previous 
decree  as  evidence  in  a  subsequent  suit  stated. 
Ramjan  Khan  v.  Raman  Chamar 

I.  L.  R.  10  Calc.  89 

4. Decree    as    to   authenticity 

of  deeds.  A  Judge  may  lawfully  employ  a  former 
decision  for  the  purpose  of  showing  that  documenta 
which  bear  such  a  distant  date  that  their  attestation 
or  proof  in  the  usual  form  is  impossible,  had  been 
used  publicly  on  a  former  occasion  in  the  same  Court 
when  they  had  been  found  to  be  authentic,  though 
such  decision  is  not  evidence  it)  the  case.  Nagur 
Singh  v.  Mushunund  Khan  Sirdar 

11  W.  R.  309 


5. 


Decree   as   to  situation     of 


chur  for  a  portion  of  which  suit  is  brought, 
A  former  decision  as  to  the  situation  of  a  chur, 
when  an  eight-anna  share  was  in  dispute,  is  not  bind- 
ing as  an  estoppel,  although  it  is  strong  evidence 
in  a  suit  in  ^^llich  the  other  moiety  is  disputed. 
Nazimoodeen  Ahmed   Chowdhry  v.  Wise 

5  W.  R.  282 

6. Decree  for    possession— <<?Mrt 

under  Act  XIV  of  1859,  s.  15.  A  decree  for 
possession  in  a  suit  under  s.  15  of  Act  XIV  of  1859 
is  primd  facie  evidence  that  the  plaintiff  in  that  suit 
is  entitled  to  recover  from  the  defendant  therein 
mesne  profits  for  the  period  of  dispossession.  Ra- 
dha  Churn  Ghatak  v.  Zamirunnissa  Khanum 

2  B.  L.  R.  A.  C.  67  :  11  W.  R.  83 


Reversing    on 
Zamurdoonisa  v. 

7.  


appeal    under    Letters     Patent 
Radha  Churn  Ghuttuck 

9  W.  R.  590 


Decree  in  summary    suit — 

Suit  for  arrears  of  rent.  In  a  suit  for  arrears  of  rent, 
decrees  in  summary  suits  against  the  defendant  for 
rent  for  years  subsequent  to  those  in  respect  of 
which  the  rent  is  claimed  are  no  evidence  of  such 
rent  being  due  ;  but  such  a  decree  is  jyrimd  facie 
evidence  in  support  of  a  claim  for  rent  for  the  next 
ensuing  year.  Afsuroodeen  v.  Shorooshee  Bula 
Dabee        .         .       Marsh.  558 :  2  Hay  664 

8.  . Decree  declaring  amount  of 

rent  payable — Snit  for  rent.  A  decree  in  a 
former  suit  declaring  the  rent  payable  by  a  raiyat  is 
evidence  of  the  rent  still  payable  by  him  unless  re- 
butted by  him  by  proof  of  change  in  the  rent, 
Chunder  Coomar  Roy  v.  Zeemuntoollah  Sirdar 

W.  R.  1864,  Act  X,  95 
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:EVIDENCE— CIVIL  cases— confer. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SVITS—contd. 

(a)  Generally — contd. 

MONMOHENEE     DeBEE       V.       BiNODE       BeHABEB 

Shaha  .         .         .         .  25  W.  R.  10 

9.  Proceedings  in  former  suit 

Reversed  decree.  Where  a  plaintifif  had  been  suc- 
cessful in  both  the  lower  Courts,  and  the  decree  which 
he  had  obtained  was  only  reversed  by  the  High 
Court  on  the  ground  that  he  was  not  entitled  to  the 
particular  relief  asked  for,  without  the  finding  of 
Ihe  lower  Appellate  Court  and  the  pleadings  of  the 
parties  being  displaced  : — Held,  that  it  was  open  to 
the  plaintiff  in  a  subsequent  suit  against  the  same 
-defendant  framed  in  a  different  Avay,  to  adduce  the 
proceedings  in  the  former  suit  as  evidence  for  what 
they    were  worth.    Mohesh    Chunder  Brohmo- 

€HARB  V.  DrNOBUNDHOO   BOSE      .      24  W.  R.  265 


10. 


Decision  between  co-defend- 


ants — Admissibility  of  decree  in  former  suit — 
Evidence  Act,  s.  13.  A  finding  in  a  former  suit,  in 
which  the  question  was  tried  between  all  the  parties 
to  the  present  suit,  was  held  to  be  admissible  as 
evidence  in  this  suit  under  the  Evidence  Act,  s.  13, 
although  the  plaintiffs  and  defendants  in  the  pre- 
sent suit  were  in  form  co-defendants  in  the  former. 

OUTTEE  KOIBURTO  V.  BhUKUT  KOIBURTO 

22  W.  R.  457 

11.    Decision      of      Appellate 

Court  where  there  is  a  decision  of  High 
Court  in  different  proceedings  on  same 
point — Decrees  declaring  decree  a  simple  money- 
decree,  and  one  creating  a  lien.  The  decision  of  the 
High  Court  that  a  certain  decree  was  only  a  money- 
decree  and  carried  no  lien  has  not  any  binding  effect 
on  a  previous  decision  of  a  lower  Appellate  Court 
in  another  suit  between  different  parties  relating  to 
other  lands  sold  under  the  same  decree,  in  which  it 
was  held  that  the  decree  gave  a  lien  on  the  property 
sold,  and  the  Appellate  Court's  decree  was  entitled 
to  be  treated  as  one  in  full  force  notwithstanding  the 
subsequent  High  Court  decision.  ^Mahomed  Da- 
nish V.  Mahomed  Keam       .         .    25  W.  R,  111 


12. 


Former  suit  for   partition 


— Partition  of  property  as  evidenced  by  deed  without 
possession  under  it.  A  partition  of  property  between 
members  of  a  family,  though  evidence  that  the 
propertj'^  is  probably  theirs,  is  no  evidence  against  a 
third  party  unless  it  is  shown  that  there  has  been 
some  possession  in  accordance  with  the  partition. 
DooROA  Pershad  Singh  v.  Opkndronath  Chow- 

DHRY 12  W.  R.  145 

13, Depositions    of    witnesses 

in  former  suit  in  Collector's  Court — Evi- 
dence of  relationship  of  landlord  and  tenant.  In  a 
suit  for  arrears  of  rent  of  land  for  which  no  rent  has 
•ever  been  paid  where  the  plaintiff  asks  also  for 
assessment  of  the  rate  of  rent,  and  where  the 
tenure  had  commenced  thirty  years  previously  and 
had  been  in  the  possession  of  defendant's  grand- 
father, father,  and  himself  without  any  rent  having 
•been  paid  : — Hddf    that,   in  deciding  whether  the 


EVIDENCE— CIVIL  CASES— confi. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS— contd. 

(a)  Generally — concld. 

relation  of  landlord  and  tenant  existed  between  the 
parties,  the  Civil  Court  was  entitled  to  look  at  evi- 
dence taken  in  the  Collector's  Court,  being  that 
of  witnesses  who  had  been  examined  and  cross- 
examined  by  the  present  defendant  when  the  suit 
was  originally  tried  there.     Kedar    Nath    Chuc- 

KERBTJTTY     V.     GOPEE     NaTH   GhOSE 

23  W.  R.  426 

14.  Depositions    of   witnesses 

in  former  suit — Different  parties.  Copies  of 
depositions  given  in  suits  in  which  defendant  was 
not  a  party  cannot  be  treated  as  evidence  in  a  case 
in  which  he  is  a  party.  Shumbo  Geer  Gossain  v. 
Ram  Jewan  Lall        .         .         .     8  W.  R.  509 

15. —  Copy  of  hustabood — Different 

■parties.  An  authenticated  cop3'  of  a  hustabood  of 
1209  B.S.,  of  which  the  original  was  put  into  the 
CoUectorate  by  the  zamindar  according  to  Regula- 
tion VIII  of  1800,  was  held  to  be  no  evidence  against 
third  parties,  defendants  in  a  rent  suit.  Ram  Nua- 
siNO  MiTTER  V.  Tripoora  Soondery  Dassia 

,9W.  R.  105 


16. 


Evidence  of  conduct — State- 


ments made  by  parties  managing  properties  in  suit. 
The  appellants  filed  an  application  for  the  admis- 
sion in  evidence  of  certified  copies  of  certain  judg- 
ments  and  decrees  rejected  by  the  lower  Court.  The 
appellants  sought  to  make  use  of  these  documents, 
not  as  constituting  matters  in  dispute  res  judicata, 
but  as  containing  summaries  of  statements  made  by 
parties  concerned  in  the  management  of  the 
plaint  properties  and  as  evidence  of  conduct. 
Held,  that  the  documents  were  inadmissible  in 
evidence.     Subramanyan  v.  Paramaswaran 

I.  li.  R.  11  Mad.  116 


17. 


—  Decree       for      possession 


under  s.  9,  Specific  Relief  Act  (I  of  1877)— 
Subsequent  suit  "  inter  partes  "  for  mesne  profits^' 
Admissibility  in  evidence  of  former  decree.  A  decree 
for  possession  made  by  a  Court  under  s.  9  of  tke 
Specific  Relief  Act  (I  of  1877)  in  a  suit  beyond  the 
pecuniary  limit  of  that  Court's  jurisdiction,  although 
not  res  judicata,  is  some  evidence  of  dispossession 
by  the  defendants  in  a  subsequent  suit  against  the 
same  defendants  to  recover  mesne  profits.  Oujju 
Lall  V.  Fatteh  Lai,  I.  L.  R.  6  Cole.  171  ;  Brojo  Behari 
Mitter  v.  Kedar  Nath  Mozumdar,  I.  L.  R.  12  Calc. 
580  :  Snrendra  Nath  Pal  Choxodhry  v.  Brojo  Nath 
Pal  Chowdhry,  I.  L.  R.  13  Calc.  352  ;  and  Radha 
Churn  OhtUtack  v.  Zumuroonissa  Khatoon,  11  W. 
R.  83,  distinguished.  Run  Bahadur  Singh  v.  Lucho 
Koer,  I.  L.  R.  1  Calc.  301,  referred  to.  Jiaullah 
Sheikh  v.  Inu  Khan      .    I.  L.  R.  23  Calc.  693 

(6)  Unexecuted,   Barbed,   and    ex  pabtb 

Decrees. 


18. 


Decree  for  kabuliat— C7»€re- 


cuted  decree—Evidence  of  amount  of  rent.     A  decree 
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EVIDENCE— CIVIL  CAS'ES—contd. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SUITS— cow^rf. 

(6)  Unexecuted,  Barred,  and  ex  parte 
Decrees — contd. 

for  a  kabuliat  for  arrears  of  rent  is  evidence  of  the 
rent  Avhich  the  judgment-debtor  is  liable  to  pay  only 
when  he  is  called  upon  to  execute  such  kabuliat, 
not  where  the  decree  has  never  been  executed  and 
no  kabuliat  has  ever  been  given.  Heera  Lall 
Seal  v.  Joheer  Mollah      .         .  20  W.  R.  273 

Banee  Madhub  Baneejee  v.  Bhagut  Pal 

20  W.  R.  466 


Mahomed  Akbar  v.  Reily 
MissER  V.  Naser  Ali 


24  W.  R.  447 
21  W.  R.  33 


19. 


—  Decree      assessing     rent — • 


Evidence  on  question  of  title.  A  decree  of  the  High 
Court  declaring  plaintiff's  right  to  assess  rent  upon 
land  held  by  defendant  as  lakhiraj  is  a  binding 
decision  between  the  parties  on  the  question  of 
title,  even  though  incapable  of  execution  by  reason 
of  lapse  of  time,  and  should  not  be  excluded  from 
consideration  by  the  Deputy  Collector.  Ramsoon- 
DRY  Dabee  Chowdrain  V.  Ram  Pershad  Sadhoo 

8  W.  R.  288 

20.  Decree  barred  by  limita- 
tion— Decree  for  rent — Evidence  of  rate  of  rent.  A 
decree  for  rent  is  admissible  in  evidence  against  a 
defendant  to  prove  the  rate  of  rent  he  was  liable  to 
pay,  although  the  decree  has  not  been  executed  for 
three  years,  and  has  therefore  become  barred  under 
the  law  of  limitation.  Beerchunder  Manik  v. 
Ramkishen  Shaw 

14  B.  li.  R.  P.  C.  370  :  23  W.  R.  128 


21. 


-    Decree    for  rent 
A    decree  for  rent 


— Evidence  of  receipt  of  rent. 
in  a  suit  under  Act  X  of  1859  against  the  defendant, 
an  intervenor,  which  has  remained  unexecuted  for 
more  than  three  years,  is  not,  in  a  subsequent  suit, 
admissible  in  evidence  to  show  that  the  defendant 
had  not,  during  a  perod  subsequent  to  the  decree, 
been  in  bond  fide  receipt  of  the  rent.  Ram  Sunder 
Tewari  v.  Srimant  Dewasi 

14  B.  li.  R.  371  note  :  10  W.  R.  215 


22. 


-  Ex    parte    decree    unexe- 


cuted  and  barred  by  limitation — Evidence  of 
title.  A  decree  ex  parte  becomes  inoperative  if  not 
executed  within  the  time  allowed  by  law,  and  a  party 
who  obtains  such  a  decree,  having  accepted  his  sta- 
tus at  variance  with  that  assigned  to  hira  under  the 
decree  for  a  term  beyond  limitation,  cannot,  at  any 
subsequent  period,  rely  upon  that  decree  as  proof 
oi  his  title,  nor  can  it  be  accepted  as  such  by  the 
Courts.  Ramjeeawan  Rai  v.  Deep  Narain  Rai 
Agra  P.  B.  78  :  Ed.  1874,  60 


23. 


Evidence   of   rent 


being  due.  A  decree  obtained  ex  parte  is,  in  the 
absence  of  fraud  or  irregularity,  as  binding  for  all 
purposes  as  a  decree  in  a  contested  suit.  Such  a  de- 
cree is  admissible  as  evidence,  even  though  the  period 
for  executing  it  has  expired.     Where    the  plaintiff 


EVIDENCE- CIVIL  CAS'EQ^-contd. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS  IN  FORMER  SVITS— contd. 

(6)  Unexecuted,  Barbed,  and  ex  pabtb 
Decrees — contd. 

sued  the  defendant  for  a  year' 8  rent  at  the  same  rate 
which  had  been  decreed  to  him  for  the  previous  year 
in  a  suit  which  he  had  brought  against  the  same 
defendant  for  rent  of  the  same  property  and  relied 
upon  the  former  decree,  which  had  been  obtained 
ex  parte,  as  evidence  of  the  rent  due  to  him  from  the 
defendant : — Held,  that  the  decree  was  properly  ad- 
missible as  evidence  though  the  plaintifif  had  not 
taken  out  execution  upon  that  decree,  and  his  right 
to  take  out  execution  was  barred  by  limitation. 
Birchunder  Manickya  v.  Hurrish  Chunder 
Dass    .      I.  L.  R.  3  Calc.  383  : 1  C.  L.  R.  585 

24. Ex  parte  decree.    A  judgment 

adduced  as  evidence  is  not  to  be  rejected  merely  on 
the  ground  of  its  having  been  ex  parte.  Ojoon 
Shahoo  v.  Anfnd  Singh  .      10  W.  R.  257 

Chundee  Coomar  Dutt  v.  Joy  Chunder  Dutt 
MoJooMDAR   .         .         .  19  W.  R.  213 

25. Different  par- 
ties. An  ex  parte  decree  is  admissible  in  evidence 
quantum  valeat,  even  against  a  person  who  was  no 
party  to  it.  A  decree  obtained  by  one  party  against 
another  cannot  be  considered  as  conclusive  evi- 
dence against  the  title  of  a  third  party.  Hunsa 
KooEB  t'.  Sheo  Gobind  Raoot    .    24  W.  R.  431 


26. 


Evidence  in  suit 
rent  suit 


for  rent.  The  fact  of  a  decree  in  a 
having  been  given  ex  parte  does  not  detract  from  its 
value  as  evidence  of  the  relationship  of  landlord  and 
tenant  between  plaintiff  and  defendant,  provided 
due  notice  has  been  served  on  the  latter  ;  and  such 
a  decree  may  be  filed  as  evidence  without  the  judg- 
ment on  which  it  was  founded.  Too  my  v.  Durrup 
Singh 12  W.  R.  473 


27. 


Admissibility 


and  effect  of.  Where  a  suit  is  tried  ex  parte  and 
no  issues  of  fact  are  raised  beyond  the  general  issue 
involved  in  the  claim,  the  decree  considered  as  evi- 
dence is,  only  evidence  that  the  amount  decreed  was 
at  the  time  due  from  the  defendant  to  the  plaintiff. 
Goya  Pershad  Aubustee  v.  Tarinee  Kant 
Lahoree  Chowdhry  .         .     23  W.  R.  149 


28. 


Decree       under 


which  nothing  has  been  recovered.  A  decree  is  evi- 
dence, even  though  nothing  has  been  recovered 
under  it.  A  Court  is  bound  to  consider  the  value  of 
even  an  ex  parte  decree  pending  in  appeal  when  it 
is  tendered  as  evidence.  Mahomed  Kana  Meah  v. 
Run  Mahomed      .         .         .        24  W.  R.  254 


29. 


Summary  decree 


— Evidence  of  rate  of  rent.  Ex  parte  summary 
decrees  are  no  evidence  of  the  rate  of  rent  leviable. 
Anna  Purna  Dasi  v.  Joykisto  Mookerjee 

W.  R.  1864,  Act  X,  107 

Mufeezooddeen  alias  Bhaloo  Mean  v.  Wool- 
futoonissa  Bibeb     .       .         .        7^W.  R.  194 
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30. 


Estoppel  —  ex 


parte  decree,  effect  of — Bate  of  rent — Bent-suit — 
Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13.  A 
mere  statement  of  an  alleged  rate  of  rent  in  a  plaint 
in  a  rent-suit  in  ^\  hich  an  ex  parte  decree  has  been 
obtained  is  not  a  statement  as  to  which  it  must  be 
held  that  an  issue  ^\■ithin  the  meaning  of  s.  13  of 
the  Code  of  Civil  Procedure  ^\  as  raised  betwen  the 
parties,  so  that  the  defendant  is  concluded  upon  it  by 
such  decree.  Neither  a  recital  in  the  decree  of  the 
rate  of  rent  alleged  by  the  plaintiff  nor  a  declara- 
tion in  it  as  to  the  rate  of  rent  m  hich  the  Court  con- 
siders to  have  been  proved  A\ould  operate  in  such  a 
case  so  as  to  make  that  matter  a  res  judicata,  as- 
suming that  no  such  declaration  were  asked  for  in 
the  plaint  as  part  of  the  substantive  relief  claimed, 
the  defendant  having  a  proper  opportunity  of 
meeting  the  case.  Modhusudun  Shaha  Mundul 
V.  Brae  .         .         I.  L.  K.  16  Calc.  300 


31. 


33. 


Ex  parte  decree — 


Evidence  of  amount  of  rent.  An  ex  parte  decree  is 
not  conclusive  evidence  of  the  amount  of  rent  pay- 
able by  the  same  defendant  in  another  suit  for  sub- 
sequent rent  of  the  same  property.  Where  the 
plaintiff  sued  the  defendant  for  a  year's  rent  at 
the  same  rate  which  had  been  decreed  to  him 
for  a  previous  year  in  a  suit  which  he  had  brought 
against  the  same  defendant  for  rent  of  the  same 
pro  pert}',  and  relied  upon  the  former  decree, 
which  had  been  obtained  ex  parte,  and  which 
he  also  alleged  had  been  dul}'  cxecutetl,  as  evi- 
dence of  the  amount  of  rent  due  to  him  by  the 
defendant,  but  it  appeared  that  the  lower  Court 
had  found  that  the  alleged  execution-proceedings 
were  fraudulent,  and  that  no  steps  had  been  taken 
which  gave  finality  to  the  decree : — Held,  that  the 
decree  was  not  conclusive  evidence  of  the  amount 
of  rent  due  from  the  defendant  or  of  the  questions 
with  which  it  dealt.  Birchunder  Manickya  v. 
Hurrish  Chunder  Dass,  I.  L.  B.  3  Calc.  383,  distin- 
guished. NiLMONEv  Sing  v.  Heera  Lall  Dass 
I.  Ii.  B.  7  Calc.  23  :  8  C.  L.  K.  257 

32.  ■ Ex  parte  decree 

for  arrears  of  rent — Evidence  of  rate  of  rent.  An 
ex  parte  decree  for  arrears  of  rent  which  has  been 
duly  executed  is  some  evidence  as  to  the  rate  of  rent. 
Bukshi  V.  Nizamuddi,  I.  L.  B.,  20  Calc.  505,  per 
Norris,  J.,  followed.  Madhu  Manjari  Chow- 
DHURANi  v.  Jhumar  Babi          .     1  C.  W.  N.  120 

Mati  Lal  Poddar  v.   Nripendra  Nath  Roy 
Chowdhry  .         .         .         .      2  C.  W.  N.  172 


Decree     against  registered 


co-tenant — Acquiescence  of  others  in  the  name  being 
registered — Evidence  of  rate  of  rent.  When  the 
joint  tenants  of  a  homestead  holding  allow  one  of 
them  to  have  his  name  registered  in  the  land- 
lord's books,  a  decree  obtained  by  the  landlord 
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(6)  Unexecuted,  Barred,  and  ex  parte 
Decrees — concld. 

against  such  registered  tenant  is  admissible  in  evi- 
dence against  the  other  tenants  as  to  the  rate  of 
rent.  Moti  Lal  Poddar  v.  Nripendra  Nath  Roy 
Chowdhury        .         .         .         2C.  W.N.  172 


(c)  Decrees  and  Proceedings  not  intbb 
partes. 

34.  Former  decrees  and  pro- 
ceedings— Different  parties.  Decrees  and  pro- 
ceedings to  which  the  defendants  were  not  parties 
are  not  admissible  as  evidence  against  them.  Sutto 
SuBN  Ghosal  v.  DnoNE  Kristno  Sircar 

1  W.  H.  88 

Mahomed  Ali  v.  Shurum  Alt  .     8  W.  B.  422 
Lall  Singh  v.  Modhoosudun  Roy 

8  W.  K.  426 

Joy  Prokash  Singh  v.  Amkbr  Ally 

9  W.  R.  91 

Surut  Soonduree  Debia  t;.  Rajendur  Kishore 
Roy  Chowdhry  .         .         .  9  W.  B.  125 

MoHA  Moyee  Dossee  v.  Joodhister  Dkb 

10  W.  R.  112 

Sheo  Dyal  Pooree  v.  Mohabeb  Pershad 

10  W.  B.  477 

Amkeroonxissa  Khatoon  v.  Jugger  Nath  Roy 

11  W.  B.  113 

Kashee  Chunder  Mojoomdar  v.  Seetul  Chun- 
der Tullapattur     .         .         .      17  W.  B.  151 

Mahomad  Bux  v.  Abdool  Kureem  alias  Aboo 

20  W.  B.  458 

AnundvMohim  Ghuttuck  r.  Soorji  Kanto 
Acharjee  Chowdhry       .         .      22  W.  B.  638 

Lall  A  Mohadeo  Dyal  Singh  v.  Chitndkk  Per- 
shad     25W.B.57 

35.  -.  Judgment  in  former  case— 

Different  parties^Similar  interest.  A  judgment  in 
another  case  is  of  itself  insufficient  evidence  against 
a  party  who  had  no  part  in  it,  even  though  his  in- 
terest  may  be  of  a  similar  nature  to  those  of  the 
parties  then  suing.  Dost  Mahomed  Khan  Chow- 
dhry V.  SooLocHANA  Dabia        .       1  W.  B.  270 


36. 


Different        par- 


lies— Inapplicahility  of  English  ride.  Remarks  on 
the  admissibility  in  evidence  of  judgments  in  pre- 
vious  suits,  and  on  the  applicability  in  all  its  strict-  ■ 
ness  to  the  Courts,  of  this  country  of  the  Engl ish  rule  ^ 
that,  except  in  matters  of  general  interest  or  i)ublic 
rigKts,  a  verdict  in  a  previous  suit,  to  be  admis,sil>le, 
must  be  bet^^■een  the  same  parties,  or  parties 
through  whom  the  parties  actually  in  litigation 
claim.  DooRGA  Doss  Roy  Chowdhry  v.  Nkrek- 
DRO  CooMAR  Dutt  Chowdhby      .    6  W.  B.  232 
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37. 


Subsequent      suit 


brought  by  strangers  to  former  suit.  The  judgment 
in  a  former  suit  against  the  same  defendants  in 
respect  of  the  same  subject-matter  is  admissible, 
though  not  conclusive,  evidence  against  the  defend- 
ants  in  a  subsequent  suit  brought  agamst  them  by 
other  parties.  Lala  Ranglal  v.  Deonarayan 
Tewary         .         e  B.  Ii.  R.  69  :  14  W.  R.  201 


38. 


Judgment  admis- 


sible against  third  party.  A  judgment  inter  partes 
may  be  received  in  favour  of  a  stranger  as  against 
a  party  thereto,  not  as  concluding  such  party,  but 
as  evidence  for  what  it  is  worth.  Bhyrub  Nath 
Tyb  v.  Kally  Chunder  Chowdr> 

16  W.  R.  112 


39. 


Suit     by       the 


purchaser  at  execution-sale  to  recover  the  purchase- 
money.  The  plaintifiE  purchased  land  sold  in  exe- 
cution of  a  decree  in  favour  of  the  defendant,  but 
was  subsequently  evicted  by  the  son  of  the  judg- 
ment-debtor;  he  now  sued  in  1889  to  recover  the 
purchase- money  paid  by  him  on  the  ground  that 
the  judgment-debtor  possessed  no  saleable  interest 
in  the  property  in  question.  It  appeared  that  the 
son  of  the  judgment-debtor  had  obtained  a  decree 
in  1888  against  the  plaintiff  and  others  declaring 
that  she  (the  judgment-debtor)  had  no  saleable  in- 
terest in  the  property,  and  that  in  that  suit  the 
present  defendant  had  given  evidence  in  support  of 
the  present  plaintiff's  contention  ;  the  judgment 
in  that  suit  was  now  admitted  in  evidence  against 
the  defendant.  Held,  that  the  judgment  in  the 
former  suit  was  not  evidence  against  the  defendant, 
he  not  having  been  party  to  it ;  and  that  the  suit 
should  be  dismissed  on  the  ground  that  there  was 
no  legal  evidence  that  the  judgment-debtor,  whose 
interest  in  the  land  had  been  purchased  by  the 
■plaintiff,  possessed  no  legal  interest  therein.  Nila- 
KANTA  V.  Imamsahib      .     I.  L,  B.  16  Mad.  361 


40. 


Evidence  Act  {I 


of  1872),  ss.  8,  9,  13,  40,  43 — Admissibility  in  evi- 
dence of  judgments  not  inter  partes — Judgment  in 
criminal  case.  P  brought  a  suit  against  K,  a  Hindu 
widow,  to  establish  his  right  of  inheritance  in  certain 
villages  which  had  belonged  to  K^s  husband,  and 
to  have  it  declared  that  her  husband  died  child- 
less, and  that  K  had  falsely  put  forward  a  child  of 
unknown  parentage  as  her  husband's  son.  K  was 
the  only  defendant,  and  she  maintained  that  the 
child  in  question  was  her  son  by  her  deceased  hus- 
band. The  suit  was  dismissed  on  the  merits  by  the 
Court  of  first  instance,  and  by  the  High  Court  on 
appeal.  After  K's  death,  P  brought  a  suit  against 
D,  whom  the  Collector,  as  manager  of  the  Court  of 
Wards,  had  accepted  as  the  minor  son  of  K,  and 
against  the  Collector  as  such  manager,  for  possession 
of  the  same  villages  upon  the  same  grounds  as  those 
put  forward  in  the  former  suit.     Held,  by  the  Full 
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Bench,  that  the  judgments  of  the  Court  of  first  in- 
stance and  the  High  Court  in  the  former  suit  did 
not  operate  as  res  judicata  in  the  present  suit,  but 
(Brodhtirst,  J.,  dissenting  on  this  point)  that  they 
were  admissible  in  evidence  in  the  presen  t  suit.  Per 
Edge,  C.J.,  and  Tyrrell,  J. — The  judgments  were 
not  admissible  imder  s.  8  or  s.  9  of  the  Evidence  Act 
(I  of  1872),  nor  wa^  either  of  them  a  "  transaction  " 
or  a  "  fact ' '  within  the  meaning  of  s.  13.  But  the 
record,  and  not  the  judgments  alone,  in  the  former 
suit,  was  admissible,  under  s.  13  (6)  independently 
of  s.  43,  as  evidence  of  a  particular  instance  in  which 
the  alleged  right  of  the  plaintiff  to  the  property  now 
in  suit  was  at  that  time  claimed  and  disputed,  the 
word  ' '  right ' '  in  both  els.  (a)  and  (6)  of  s.  13  in- 
cluding a  right  of  ownership,  and  not  being  confined, 
as  held  by  the  majority  in  Gujju  LaU  v.  Futteh  Lall, 
I.  L.  R.  6  Gale.  171,  to  incorporeal  rights.  But  the 
reasons  given  in  the  judgments  in  the  former  suit 
for  the  decree  could  not  be  considered  in  the  present 
suit.  Per  Straight,  J.  — Under  s.  43  of  the  Evi- 
dence Act,  the  question  was  whether  the  existence 
of  the  former  judgments  was  a  fact  in  issue  or  rele- 
vant under  some  other  provision  of  the  Act.  Here 
the  question  was  not  as  to  the  existence  of  the  for- 
mer judgments  and  decrees  as  a  fact  in  issue  or 
relevant  fact ;  but  though  s.  43  declared  judgments, 
orders,  and  decrees  other  than  those  mentioned  in 
ss.  40,  41,  and  42  irrelevant  qua  judgments,  orders, 
and  decrees,  it  did  not  make  them  absolutely  inad- 
missible when  they  were  the  best  evidence  of  some- 
thing that  might  "be  proved  aliunde.  The  former 
judgments  and  decrees  were  not  themselves  a 
"  transaction  "  or  "  instances  "  within  the  mean- 
ing of  s.  13  ;  but  the  suit  in  which  they  were  made 
was  a  transaction  or  an  instance  in  which  the 
defendant's  right  as  the  living  son  of  K'a  husband 
to  obtain  proprietary  possession  of  his  father's 
estate  was  claimed  and  recognized,  and  to  establish 
that  such  a  transaction  or  instance  took  place,  they 
were  the  best  evidence.  Per  Brodhurst,  J. — 
That  for  the  reasons  given  by  Garth,  C.J.,  and 
Jackson  and  Pontifex,  J  J.,  in  Gujju  Lai  v.  Fatteh 
Lall,  I.  L.  R.  6  Gale.  171,  the  judgments  in  the 
former  suit  were  not  admissible  in  evidence.  Per 
Mahmood,  J.— That  for  the  reasons  given  in  the 
dissentient  judgment  of  Mitter,  J.,  in  Qujju  Lai 
v.  Fatteh  Lall,  I.  L.  R.  6  Gale.  171,  the  former 
judgments  were  admissible  in  evidence.  It  havmg 
been  alleged  that  the  defendant  was  in  reality  one 
R,  the  defence  attempted  to  use  as  evidence  a  judg. 
ment  in  a  criminal  case  in  which  the  defendant  was 
prosecuted  as  R  for  causing  simple  hurt,  and  m 
which  the  Court  had  found  that  R  had  died  some 
time  before  the  date  of  the  alleged  offence,  and  ex- 
pressed an  opinion  that  the  present  plaintiff  (who 
was  not  the  presecutor)  had  got  up  the  case  i^Held 
by  Edge,  G.J.,  and  Brodhurst  and  Tyrrell,  JJ„ 

6   D 


3773     ) 


DIGEST  OF  CA8ES. 


(     3774     ) 


EVIDENCE— CIVIL  CASES— c:w<d. 

4    DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SVlT—contd. 

(c)  Decbbes  and  Peocebdinqs  not  intbb 
PARTES — contd. 

that  the  judgment  of  the  Criminal  Court  was 
not  admissible  in  evidence.  Held  by  Straight,  J., 
with  doubt,  and  on  the  principle,  that  in  cases  of 
doubt  a  Judge  should  decide  in  favour  of  admis- 
sibility, rather  than  of  non-admissibihty,  that  the 
judgment  was  a  fact  which  went  to  establish  the 
identity  of  the  defendant  with  the  person  he  al- 
leged himself  to  be,  or  at  any  rate  to  show  that  he 
was  not  the  person  the  plaintiff  said  he  was,  and 
that  it  was  therefore  admissible  imder  s.  9  of  the 
Evidence  Act.  Held  by  Makmood,  J.,  that  the 
judgment  was  admissible  under  s.  8,  and,  if  not, 
under  other  sections  of  the  Evidence  Act.  Collec- 
tor OF  GORAKHPUR  V.  PaLAKDHARI  SiNGH 

I.  Ii.  B.  12  All.  1 

41, Decree   not   inter  partes — 

Proceedings  of  Revenue  Court.  Decrees  obtained  by 
either  party,  to  which  the  other  was  not  a  party,  or 
the  proceedings  of  the  revenue  authorities,  though 
not  binding,  should  be  treated  as  evidence  to  which 
the  Court  should  give  such  weight  as  it  thinks  pro- 
per.  Collector  of  Fureedpoorb  v.  Kalee  Dass 
Hazarah        .         .         .         .        17  W.  B.  194 


42. 


Evidence  to     ex- 


plain inconsistency.  Held,  that  the  Subordinate 
Judge  was  quite  justified  in  using  a  decree  between 
other  parties  to  explain  an  apparent  inconsistency 
between  certain  statements  in  the  plaint  and  in  the 
evidence  of  the  plaintiff's  witnesses,  on  the  ground 
of  which  inconsistency  the  Munsiff  had  rejected  that 
evidence.  Radhanath  Dass  v.  Khellft  Chunper 
Ghose  ....  17W.  B.  558 


43. 


Ownership      of 


■property.  In  a  suit  to  have  it  declare<l  that  a  cer- 
tain howla  was  the  property  of  IF,  plaintiff's  judg- 
ment-debtor, defendants  contended  that  it  had  been 
the  property  of  another  person  and  that  they  had 
purchased  it  in  execution  of  a  decree  against  that 
person.  The  lower  Appellate  Court  found  for  the 
defendants  on  the  basis  of  a  decree  dismissing  a  suit 
by  W's  representatives  to  have  the  pro]5eEty  de- 
clared to  be  W's.  Held,  that  the  decree  could  not 
bind   the     plaintiffs   M'ho    were   not   parties  to  it. 

GOLUCKMONEB  DeBIA  V.  RaMMONEE  BoSE 

12  W.  B.  21 


44. 


Evidence  of  pos- 


session— Admissibility  in  evidence  of  decree  in  for- 
mer suit.  The  plaintiffs,  as  purchasers  of  a  share 
of  an  estate,  sued  to  recover  their  share  of  the  rent 
of  certain  tenures  held  in  that  estate  by  the  defend- 
ants. The  defendants  denied  being  in  possession  as 
alleged.  Another  co-sharer  in  the  same  estate  had 
previously  brought  a  suit  against  the  same  defend- 
ants for  the  rent  of  the  tenures,  and  in  that  suit  the 
present  plaintiffs  and  other  co-sharers  of  the  estate 
were  made  co-defendants,  and  the  decision  in  that 
fill  it  was  that  the  present  defendants  were  in  posses- 
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sion  and  were  liable  to  pay  to  the  then  plaintiff  his 
share  of  the  rent.  Held  (Mitter,  J.,  dissenting), 
that  the  decree  in  the  former  suit  was  not  admis- 
sible as  evidence  in  the  present  suit.  Surexder 
Nath  Pal  Chowdhry  v.  Brojo  Nath  Pal  Chow- 
DHRY   .         .  .      I.  Ii.  B.  13  Calc.  352 


45. 


Decree  in    for- 


mer suit  showing  lands  were  mal — Suit  by  auction- 
purchaser  for  rent — Evidence  Act,  s.  11.  >There  the 
plaintiff,  who  was  an  auction-purchaser  of  a  share  in 
certain  lands,  sued  for  arrears  of  rent  against  the 
owners  of  another  share  in  the  same,  it  was  admit- 
ted that  certain  plots  of  the  estate  were  held  in  ex- 
clusive possession.  The  defendants  claimed  these 
plots  as  lakhiraj.  The  plaintiff  put  in  evidence 
certain  decrees  in  respect  of  such  plots  in  which  it 
was  held,  against  the  |>ersons  in  possession  at  the 
time,  that  ihe  lands  were  mal.  Hdd,  that,  having 
regard  to  the  circumstances  and  the  particular 
defence  set  up,  that  the  decrees  were  admissible  in 
evidence,  not  as  showing  that  the  lands  were  mal  or 
lakhiraj,  but  as  showing  that  rent  had  been  success- 
fullv  claimed  in  respect  of  the  lands.  Hira  Lal  Pal 
V.  Hills       .         .         .         .      11  C.  L.  B.  528 


46. 


Decrees   as      to 


rate  of  rent  in  former  «uits.  Decisions  as  to  rates  of 
rent  in  previous  suits  are  admissible  in  a  subse- 
quent suit  as  evidence  of  local  usage,  though  the 
parties  in  the-€ubsequent  suit  were  not  parties  to  the 
j)reviou8  suits.  Easwara  Doss  r.  Pr.voAVAKA- 
cHARi  .        I.  L.  B.  13  Mad.  361 


47. 


Bent 


suit — De- 
cree obtained  ez  parte  against  registered  tenant.  In  a 
suit  for  rent  the  plaintiff  claimed  that  he  ^vas  en- 
titled to  payment  both  in  cash  and  kind,  and,  in 
order  to  show  that  he  was  entitled  to  recover  rent  in 
kind,  tendered  two  ex  parte  decrees  obtained  by  his 
predecessor  against  the  persons  registered  as  tenants 
of  the  temu-e  at  the  time  the  decrees  were  obtained, 
such  decrees  being  for  rent  both  in  cash  and  kind.  It 
appeared  that  the  defendant  was  the  o\\  ner  of  the 
tenure  at  the  time  the  t\\o  decrees  were  passed,  hav- 
ing acquired  the  tenure  by  foreclosure,  although  he 
had  not  registered  the  transfer  in  the  plaintiff's 
books,  and  that  he  was  not  made  a  party  to  the  suits 
in  which  the  decree  was  passed.  Held,  that,  as  the 
defendant  was  not  a  party  to  the  suits  in  which  the 
decrees  were  obtained,  and  did  not  claim  through 
the  jMirties  against  whom  they  were  passed,  they 
were  not  admissible  in  the  suit  as  evidence  against 
him.  The  decision  in  Sham  Chand  Koondoo  v. 
Brojonath  Pal  Chowdhry,  12  B.  L.  R.  484  :  21  W. 
R.  94,  does  not  la}'  down  that  a  decree  against  a 
registered  tenant  is  to  be  evidence  for  ever  in  future 
proceedings  against  an  unregistered  transferee  not  a 
party  to  it ;  but  all  that  case  decides,  is,  that  for 
the  purpose  of  satisfying  that  particular  decree  an 
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unregistered  transferee  is  bound  by  it,  whether  he 
was  a  party  to  the  suit  or  not,  the  tenure  being 
liable  for  the  rent.  Ram  Narain  Rai  v.  Ram 
CooMAR  Chunder  Poddar  I.  L.  R.  II  Calc.  562 


48. 


Evidence       of 


adoption.  In  a  former  bond  fide  litigation  to  which 
the  defendant  was  not  party,  the  status  of  the 
plaintiff  as  an  adopted  sonnvas  in  issue  I  and  dis- 
posed of  in  his  favour.  Held,  that  that  was  good 
evidence  of  the  adoption  in  this  case,  in  the  absence 
of  better  evidence  for  the  defendant.     Seetaram 

V.   JUGGOBUNDHOO  BosE       .  .  2  "W.  R.  167 


49 


Evidence  of  adop- 


iion.  A  decree  to  which  the  defendant  was  not 
a  party  is  admissible  as  evidence  of  great  weight, 
th()«gh  not  as  an  estoppel  against  him,  on  the  ques- 
tion of  the  plaintiff's  adoption,  which  was  estab- 
lished by  it  in  the  presence  of  certain  members  of 
the  plaintiff's  family  who  were  interested  in  con- 
testing its  validity.  Annundnath  Roy  v.  Tha- 
KOOR  Doss  MozooMDAR        .        .      2  Hay  472 


50. 


Evidence   Act   (I 


of  1872),  s.  35 — Judgments  and  private  documents. 
In  a  suit  for  partition  of  family  propert}^  it  became 
necessary  for  the  plaintiff  to  prove  that  his  grand- 
father had  been  adopted  by  A,  and  he  tendered  in 
evidence  judgments  from  which  it  appeared  that 
A's  brother,  who  was  the  grandfather  of  defendant 
No.  1,  had  sued  to  recover  monej's  due  to  A,  alleg- 
ing that  the  adopted  son  was  an  infant  living  under 
his  protection.  An  adoption  of  the  father  of  the 
defendant  No.  I  by  Z)  was  also  put  in  issue,  and  to 
prove  it,  defendant  No.  1  tendered  in  evidence 
decrees  in  which  the  alleged  adopted  son  was  go 
described  and  also  other  documents  (to  which  nei- 
ther defendant  No.  5,  who  denied  the  adoption,  nor 
his  father  was  a  party)  where  the  same  description 
was  used.  Held,  that  the  decuments  tendered  in 
evidence  of  the  two  adoptions  above  mentioned, 
respectively,  were  admissible  in  evidence.  KJaiSH- 
NASAMi  Ayyangar  V.  Rajagopala  Ayyangar 

I.  L.  R.  18  Mad.  73 


51. 


—  Former  suit    on 


same  matter  between  different  parties — Decision  on 
public  right.  In  a  suit  by  the  trustees  of  certain 
pagodas  for  the  recovery  of  six  villages  on  behalf  of 
the  pagodas  from  the  defendant,  the  manager  of  the 
pagoda  : — Held,  that  the  judgment  in  another  suit 
— in  which  the  cousin  of  a  former  manager  sued  him 
for  a  partition  of  certain  villages,  some  of  which 
were  included  in  this  suit,  and  in  which  it  was  deci- 
ded that  the  manager  was  manager  and  not  owner — 
was  a  decision  upon  a  question  of  public  right,  and 
was  receivable  against  the  defendant.  Kinders- 
LEY,  J.,  agreed  generally,  but  doubted  whether  the 
judgment  in  the  other  suit  was  upon  a  matter  of 
such  general  interest  as  to  be  good  evidence  against 
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a  stranger.  Nallathambi  Battar  v.  Nhxaku-^iara 
PiLi'Ai         ...  .         7  Mad.  306 


52. 


Evidence     Act, 


ss.  13,  43.     In  a  suit  to  establish  an  itmamee,  right 
to  certain  lands,  the  plaintiff  produced  certain  tran- 
script decisions  of  the  Civil  Court  in  suits  in  which  a 
former  holder  of  the  tenure  of  the  person  who  was 
said  to  have  created  the  right  was  a  party,  but  the 
lower  Appellate  Court 'rejected  them  as  evidence, 
on  the  ground  that  the  defendant  was  not  a  party  to 
the  suits.     Held,  that  the  proceedings  in  such  suits 
came  within  the  meaning  of  ' '  any  transactions  ' ' 
in  the  Evidence  Act,  1872,  s.  13,  and  were  admis- 
I    fiible  as  evidence  in  the  case  under  8.'43,  not  as  con- 
clusive, but  as  of  such  weight  as  the  Court  might 
I    think  they  ought  to  have.     Neamut  Alt  v.  Gooroo 
[    Doss    .         .         .         .  22  W.  R.  365 

Ombr  Dutt  Jha  v.  Burn     .      24  W.  R.  470 


53. 


Evidence     Act, 


€S.  13,  42 — Relevancy  of  judgments  in  suits  in  which 

j    right  was  asserted  to  colled  dues  for  a  temple.     In  a 

I    suit  brought  by  the  trustees  of  a  temple  to  recover 

from  the  owners  of  certain  lands  in  certain  village? 

I    money  claimed  under  an  alleged  right  as  due  to  the 

I    temple : — Held,    that    judgments     in  other   suits 

I    against  other  persons  in  which   claims    under    the 

I    same  right  had   been   decreed   in  favour    of   the 

I    trustees  of  the  temple  were  relevant  under  s.   13  of 

I    the  Evidence  Act,  as  being  evidence  of  instances 

in  which  the    right  claimed    had    been    asserted. 

Held,  also,  that  the  said  judgments  were  relevant 

under  s.  42  of  the  said  Act  as   relating    to  matters 

of  a  public  nature.     Ramasami  v.  Appavu 

I.  Ii.R.  12Mad.  9 


54. 


Record  of   trans- 


action  by  which  rigJds  of  parties  were  recognized- 
Evidence  Act,  s.  13.  Where  a  suit  was  disposed  of 
according  to  a  compromise,  of  which  the  judgment 
set  out  the  terms  in  the  form  of  a  recital : — Held,tha,t 
the  judgment,  though  not  in  the  ordinary  form  of  a 
decree,  was  the  record  of  a  transaction  by  which  the 
rights  of  the  parties  were  recognized,  and  was  there- 
fore relevant  as  evidence  under  the  provisions  of 
Act  I  of  1872,  s.  13.  Roop  Chand  Bhukut  v.  Hur 
KishenDass         .         .         .         23W.  R.  162 


55. 


Evidence  Act  {1 


of  1872),  8.  35 — Title-deeds — Petition  of  plaintiff's 
predecessor  asserting  title — Judgment  obtained  by 
plaintiff's  predecessor  recognizing  title.  In  a  suit  to 
establish  the  plaintiff's  title  to  certain  land,  he  put 
in  evidence  (i)  a  conveyance  in  favour  of  his  father  ; 
(ii)  a  sale-certificate  issued  to  his  father's  vendor; 
(iii)  an  order  made  in  certain  execution-proceedings 
in  which  was  recited  a  petition  by  his  father  assert- 
ing his  title ;  (iv)  a  judgment  obtained  by  bis 
father  in  which  his  title  was  recognized.  Neither 
the  defendants  nor  their  predecessors  were  parties 

6  D  2 
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to  any  of  these  instruments  or  proceedings.  Held, 
that  all  these  documents  were  relevant  and  admis- 
sible in  e\'idence.     Venkatasami  v.  Venkatreddi 

I.  L.  R.  15  Mad.  12 


56. 


Evidence  Act  {I 


of  1872),  s.  13 — Document  executed  by  other  tenants 
— Suit  for  ejectment.  In  a  suit  for  possession  of 
land,  the  plaintiffs  claimed  title  under  a  lease  from 
the  shrotriemdars  of  the  village  where  the  land  was 
situated.  The  defendants,  who  had  obstructed  the 
plaintiffs,  from  taking  possession  of  part  of  the  land, 
claimed  to  have  permanent  occupancy  rights,  and 
asserted  that  the  shrotriemdars  were  entitled  not  to 
the  land  itself,  but  to  melvaram  only.  To  meet  this 
allegation,  the  plaintiffs  tendered  in  evidence  docu- 
ments executed  by  other  tenants  in  the  same  village 
showing  that  they  were  purakudis  merely.  The 
defendants  had  received  no  notice  to  quit  before 
suit.  Held,  that  the  documents  above  referred  to 
were  admissible  under  Evidence  Act,  s.  13.  Vythi- 
LiNGA  V.  Venkatachala  ,  I.  L.  R.  16  Mad.  194 


57. 


Decision    as    to 


boundaries  of  land.  Where  the  boundaries  of  a  piece 
of  land,  as  given  respectively  in  a  sale-certificate  and 
in  a  plaint,  serve  to  identify  it  as  the  land  in  respect 
of  which  a  former  decision  has  been  passed,  then,  al- 
though the  present  holders  of  the  land  may  not  be 
the  legal  representatives  of  the  persons  who  were 
bound  by  the  former  decision,  yet  the  decision  is  en- 
titled under  s.  13,  Evidence  Act,  to  consideration  as 
evidence  in  support  of  the  plaint.  Anund 
Chfnder  Chund  v.  Gunee  Gazee  25  W.  R.  180 


58. 


Road- cess  papers 


— Deed  of  sale — Evidence  Act,  s.  13.  Under  the 
Evidence  Act,  s.  13,  road-cess  papers  and  a  deed  of 
sale  are  evidence  quantum  valeant.  So  is  a  decree, 
although  the  party  against  whom  it  is  treated  as 
evidence  was  no  party  to  it.  Daitari  Mohanti  v.  ' 
Juoo  BuNDHoo  Mohanti        .        23  W.  R.  293 

59.  Decrees    in  for- 


mer suits  as  to  custom — Evidence  Act,  s.  13.  In 
determining  the  right  to  the  office  of  audhikari  of 
the  Diflu  Sastur  at  Nowgong,  where  defendant 
claimed  to  be  audhikari  and  alleged  the  headship 
was  elsewhere,  previous  judgments  or  decrees 
involving  instances  in  which  the  right  and  custom 
in  question  had  been  successfully  asserted  were 
held  admissible  in  evidence  under  the  provisions 
of  Act  I  of  1872,  s.  13.  Koondo  Nath  Surma 
Gossamee  v.  Dheer  Chitnder  Sitrma  Odhikar 
Gossamee     ....        20  W.  R.  345 


60. 


Evidence       Act 


{I  of  1872),  s.  13 — Custom — Admissibility  in  evi- 
dence of  judgments  not  "  inter  partes.^''  In  a  suit 
for  rent  the  amount  of  the  land  held  by  the  defend- 
ant was  questioned,  and  it  was  contended  that  the 
land  must  be  measured  with  a  hath  of  21 1  inches  and 
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not  one  of  18  inches,  as  claimed  by  the  plaintiff 
zamindar.  Certain  decrees  obtained  by  the  zamin- 
dar  against  other  tenants  in  the  same  pergunnah 
in  suits  in  which  18  inches  had  been  taken  as 
the  hath  were  tendered  in  evidence  in  support  of 
the  plaintiff's  contention  that  the  customary  hath 
in  the  pergunnah  was  one  of  18  inches.  Hdd, 
that  such  decrees  were  admissible  in  evidence 
under  the  provisions  of  s.  13  of  the  Evidence  Act, 
as  they  furnished  evidence  of  particular  instances 
in  which  a  custom  was  claimed.  Jianutullah 
Sirdar  v.  Romoni  Kant  Roy.  Pir  Buksh  Mun- 
DUL  r.  Romoni  Kant  Roy 

I.  L.  R.  15  Calc.  233 


61. 


Decrees   of      com- 


petent Courts — Evidence  of  custotn — Matter  of  public 
interest.  The  decrees  of  competent  Courts  are  good 
evidence  in  matters  of  public  interest,  such  as 
the  existence  of  customs  of  succession  in  particular 
communities.  Such  decisions  form  an  exception  to 
the  general  rule,  which  excludes  res  inter  alios  actce. 
Bai  Baiji  v.  Bai  Santok  .  I.  L.  B.  20  Bom.  53 

62. Judgments  not  inter  partes 

— Suit  for  confirmation  of  title  and  for  sale.  Plaintiff, 
as  representing  decree-holder,  sued  for  confirma- 
tion of  title  and  for  sale  of  the  property  in  execution. 
Defendant's  case  was  that  he  was  purchaser  for 
valuable  consideration  from  the  original  judgment- 
debtor.  The  lower  Appellate  Court  set  aside  this 
plea  on  the  ground  that  the  High  Court  had  declared 
in  special  appeal,  in  a  previous  litigation  between 
defendant  and  another  party,  that  the  purchase  in 
question  was  spurious,  null,  and  void.  Held,  that 
the  decision  of  the  High  Court,  though  not  binding 
and  final  evidence  against  the  defendant  in  this  suit, 
was  sufficient  to  give  plaintiff  a  primd  facie  case 
which,  by  the  rules  of  pleading,  it  was  for  defendant 
to  rebut.     Abdool  Kareem  v.  Suffer  Ally 

11  W.  R.  118 

63 


Judgment  not  inter 

partes — Suit  for  possession — Evidence  of  character 
of  possession.  In  a  suit  for  possession  of  land,  the 
defendant,  in  order  to  show  the  character  of  his 
possession,  offered  in  evidence  a  judgment  obtained 
by  him  in  a  suit  to  which  theplaintiff  or  his  prede- 
cessors in  title  were  not  parties.  Held,  that  the 
judgment  was  admissible  in  evidence.  Peari 
MoHUN  MuKKRJi  V.  Drobomoyi  Dabta 

I.  L.  R.  11  Calc.  74& 


64. 


Liability        of 


land  for  rent.  In  a  suit  for  khas  possession  of  land 
upon  the  allegation  that  the  defendant  refused  to 
give  up  possession  or  to  pay  rent  for  it,  a  decree 
declaring  that  the  land  in  suit  was  liable  for  rent  was 
tendered  in  evidence.  The  decree  had  been  ob- 
tained by  an  auction -purchaser  against  the  defend- 
ants, but  the  plaintiff  did  not  claim  title  through 


(     3779    ) 


DIGEST  OF  CASES. 


(    3780    ) 


EVIDENCE— CIVIL  CASES— cowfcZ. 

4.   DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SVlTS—contd. 

(c)  Decrees  and  Proceedings  not  inter 
PARTES — contd. 

the  auction -purchaser  who  had  in  fact  been  treated 
as  a  trespasser  and  ejected.  Held,  that  the  ruling 
in  the  case  of  Gujju  Lull  v.  Fatteh  Lall,  I.  L.  R.  6 
Cole.  171,  governed  the  case  and  that  the  decree 
was  inadmissible  in  evidence.  Although  the  case  of 
Hira  Lall  Pal  v.  Hills,  11  C.  L.  R.  528,  iriter  partes 
may  be  received  in  evidence,  it  does  not  lay  down 
that  such  judgments  can  be  treated  as  conclusive 
evidence  of  the  facts  with  which  they  deal.  Mohen- 
JDRA  Lal  Khan  v.  Rosomoyi  Dasi 

I.  L.  R.  12  Calc.  207 


65. 


Evidence     Act, 


^8.  11,  13,  and  40 — Adryiissibility  of  such  judg^nent. 
The  plaintiff  sued  to  recover  arrears  of  rent  for  a 
certain  shop,  alleging  the  annual  rent  to  be  R250. 
The  defendant  contended  that  it  w'as  only  R60. 
The  defendant  and  the  plaintiff's  brother  were  part- 
ners^ in  business,  and  the  plaintiff  relied  upon  the 
evidence  of  his  brother  and  on  two  entries  in  the 
firm's  books  in  the  writing  of  his  brother.  To  prove 
the  bond  fides  of  the  entries,  the  plaintiff  tendered 
in  evidence  a  judgment  passed  against  the  defend- 
ant in  a  suit  brought  by  the  defendant  against  the 
plaintiff's  brother,  charging  him  with  having  im- 
properly debited  their  firm  with  R250  as  the  rent  of 
the  shop.  Held,  that  the  judgment  was  not  admis- 
sible as  evidence  against  the  defendant  in  the  pre- 
sent suit.  Naranji  BhiJcabhai  v.  Dipa  Timed,  I. 
L.  R.  3  Bom.  3,  distinguished.  Ranchhoddas 
Krishnadas   v.  Bapu  Narhar 

I.  li.  R.  10  Bom.  439 


66. 


67. 


Suit     for      pre- 


Suhjects         of 


public  nature — Proof  of  custom  of  pre-emption.  Held, 
that  in  subjects  of  a  public  nature,  such  as  to  prove 
custom  of  pre-emption,  etc.,  previous  judgments 
between  other  parties  are  admissible  as  evidence, 
but  must  not  be  regarded  as  conclusive  evidence. 
ToTA  Ram  v.  Mohun  Laix  .         .      2  Agra  120 


emption — Evidence  of  custom — Decrees  enforcing 
right.  In  suit  for  pre-emption  based  on  custom,  evi- 
dence of  decrees  passed  in  favour  of  such  a  custom 
in  suits  in  which  it  was  alleged  and  denied,  is  admis- 
sible evidence  to  prove  its  existence.  The  most 
satisfactory  evidence  of  an  enforcement  of  a  custom 
is  a  final  decree  based  on  the  custom.  Gujju  Lal  v. 
J'atteh  Lal,  I.  L.  R.  6  Calc.  171,  distinguished. 
Koodootoollah  v.  Mohinee  Mohun  Shaha,  5  Rev. 
Civ.  and  Cr.  Rep.  290,  Sheo  Churn  v.  Goodur,  3 
Agra  138,  and  Luchtnan  Rai  v.  Akhar  Khan,  I.  L. 
R.  1  All.  440,  referred  to.  Gurdayal  Mal  v. 
Jhandu  Mal     .         .  I.  L.  R.  10  All.  585 


68 


Evidence       of 


custom.  A  co-owner  of  village  lands  sued  in  1861  to 
have  them  divided  among  the  villagers  according  to 
a  ciistom  that  at  the  expiration  of  every  twelve  years 
the  lands  should  be  re-distributed  by  lot  among  the 


EVIDENCE—CIVIIi  CASES— con<rf. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
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co-owners  and  to  have  two  of  the  shares  delivered  to 
hirn  as  one  of  the  co-o^\ners.  In  1851  another  co- 
owner  had,  in  a  suit  to  which  only  some  of  the  pre- 
sent defendants  were  parties,  obtained  a  decree  for 
the  periodical  allotment  of  the  lands  ;  and  in  1853 
such  decree,  which  clearly  recognized  the  existence 
and  validity  of  the  custom,  was  affirmed  on  appeal. 
Held,  that,  though  the  decree  of  1851  was  only  a 
judgment  inter  partes,  it  was,  as  against  such  of  the 
present  defendants  as  were  not  parties  to  the  for- 
mer suit,  cogent  evidence  of  the  existence  and  vali- 
dity of  the  custom.  Venkatasvami  Nayakhan  v. 
SuBBA  Rau.    Sankara  Subbaiyan  v.  Subba  Rau 

2  Mad.1 


69. 


Evidence     Act 


{I  of  1872),  ss.  11  and  13 — Admissibility  in  evidence 
of  judgment  in  former  case,  the  subject-jnatte.r  of  the 
former  suit  not  being  identical  with  that  of  the  latter 
suit.  The  rule  laid  down  in  the  cases  of  Gujju  Loll 
V.  Fatteh  Lall,  I.  L.  R.  6  Calc.  171,  and  of  Surender 
Nath  Pal  Choivdhryv.  Brojo  Nath  Pal  Chowdhry, 
I.  L.  R.  13  Calc.  352,  has  been  materially  qualifiecl 
by  the  decisions  of  the  Privy  Council  in  the  cases  of 
Ram  Ranjan  Chakerbutty  v.  Ram  Narain  Singh,  I. 
L.  R.  22  Calc.  533  :  L.  R.  22  I.  A.  60,  and  Bitto 
Kunwar  v.  Kasho  Pershad,  L.R.  24 1.  A.  10.  Under 
certain  circumstances,  in  certain  cases,  the  judgment 
in  a  previous  suit,  to  which  one  of  the  parties  in  the 
subsequent  suit  was  not  a  party,  may  be  admissible 
in  evidence  for  certain  piu'poses  and  with  certain 
objects  in  the  subsequent  suit.  In  a  case  where  the 
previous  suit  Avas  to  recover  a  t^o-thirds  share  of 
the  property  in  question,  and  the  subsequent  suit 
was  by  a  different  plaintiff  to  recover  the  remaining 
one- third  share  of  the  same  property  : — Held^  that  in 
the  subsequent  suit  the  judgment  in  the  previous 
suit  Avas  not  admissible  in  evidence,  the  subject- 
matter  in  the  t\vo  suits  not  being  identical.  Tepu 
Khan  v.  Rajani  Mohan  Das 

I.  L.  R.  25  Calc.  522 
2  C.  W.  N.  501 


70. 


Evidence       Act 


(/  of  1872),  ss.  13  and  43 — Judgments  not  inter  partes 
— Admissibility  of  such  judgments.  Judgments  not 
inter  partes,  thongh  not  conclusive  aa  res  judicata^ 
are  admissible  in  evidence  under  s.  13  of  the  Evi- 
dence Act  (I  of  1872)  to  show  the  conduct  of  the 
parties,  or  particular  instances  of  the  exercise  of  a 
right,  or  admissions  made  b}'  the  parties  or  their  pre- 
decessors in  title,  or  to  identify  proj^erty,  or  to  show 
how  it  has  been  previously  dealt  with.  A ,  B  and  C 
were  members  of  a  joint  Hindu  family,  each  having 
a  third  share  in  the  family  estate.  A  assigned  hie 
interest  in  the  joint  estate  to  the  plaintiffs,  who  in 
1897  filed  this  suit  to  recover  by  partition  their  one- 
third  share  in  the  property.  B  and  C  pleaded  (inter 
alia)  that  A  had  already  relinquished  his  share  in 
their  favour  b}'  a  release  dated  7th  August  1885.  The 
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EVIDENCE— CIVIL  CASTlS—contd. 

4.  DECREES,  JUDGMENTS,  AND  PROCEED- 
INGS IN  FORMER  SVlTS—concld. 

(c)  Decrees  and  Proceedings  not  inteb 
PARTES — concld. 

plaintiffs  relied  upon  the  judgments  in  a  former  suit 
brought  by  certain  creditors  of  ^  to  establish  A^s 
title  to  a  third  share  in  the  property.  In  that  suit  it 
had  been  decided  that  the  release  relied  upon  by  B 
and  C  was  a  fraudulent  and  colourable  transaction. 
Held,  that  the  judgments  in  the  former  litigation, 
though  not  inter  partes,  were  admissible  under  s.  13 
of  the  Evidence  Act.  Lakshman  Govind  v.  Amrit 
GoPAL  i,     .         .         .       I.  Ij.  R.  24  Bom.  591 


71. 


Decree   not  inter  partes — 


Decree  obtained  by  some  of  the  mortgagees  against  the 
mortgagors,  vendors  of  the  purchasers,  if  evidence 
against  and  binding  upon  purchasers.  A  decree 
obtained  by  the  mortgagees  against  the  original 
mortgagors,  the  vendors  of  the  appellants,  is  no 
evidence  against  the  appellants,  purchasers  of  the 
interests  of  the  mortgagors,  if  they  were  no  parties 
to  that  decree,  and  if  the  transfer  to  them  was  before 
the  institution  of  the  suit  in  which  that  decree  was 
passed  ;  and  the  purchasers  are  in  no  way  bound  by 
the  result  of  that  suit.  Basudeb  Giri  r.  Brojo 
Mohan  Jana  (1902)      .         .         7  C.  W.  N.  54 

72.  .    Proceedings       not      inter 

partes — Evidence  of  possessio7i.  In  a  suit  for  pos- 
session, where  plaintiff  put  in  a  copy  of  a  soleh- 
namah  to  which  defendant  was  not  a  party  : — 
Held,  that,  although  no  question  of  right  or  title 
could  be  decided  adversely  to  the  defendant  on  the 
basis  of  that  agreement,  yet  it  would  be  evidence 
that  by  an  order  of  Court  passed  on  that  soleh- 
namah  the  plaintiff  was  put  in  possession.  Sree- 
MUTTY  Dassee  V.  Pelaram  Dassee  15  W.  R.  261 


73. 


^ Admissibility  of 


proceedings  between  defaulting  proprietor  and  third 
parties  in  suit  by  auction-imrchaser  at  sale  for 
arrears  of  revenue.  An  auction-purchaser  at  a  sale 
for  arrears  of  Government  revenue  does  not  derive 
his  title  from  the  defaulting  proprietor,  and  pro- 
ceedings 'between  the  defaulting  proprietor  and 
third  parties  with  respect  to  the  title  to  the  land  are 
not  admissible  in  evidence  in  a  subsequent  stiit 
brought  by  the  auction-purchaser  as  against  him. 
Radha  Gobindo  Koer  v.  Rakhal  Dass  Mooker- 
Jee      .         .         .         .        I.  Ij.  B.  12  Calc.  82 


74. 


Roobookari — 


Evidence  Act,  s.  13.  A  roobookari  (Court  proceed- 
ing) in  a  case  in  which  certain  decree-holders 
sought  to  attach  the  mokurrari  rights  of  an  an- 
cestor of  the  defendants  in  this  jaghir  was  held  to 
be  relevant  evidence  under   the  Evidence    Act    (I 

of      1872),     S.     lit.      LUCHMEEDHUR       PaTTUCK       V. 

Rughoobur  Singh        .         .        24  W.  B.  284 


1. 


5.  HEARSAY  EVIDENCE. 

Evidence  in    cases  of  pedi- 


EVIDENCE—CIVIL  CASES— confrf. 

5.  HEARSAY  EVIDENCE— cowf^. 

though  to  be  received  with  caution  is  not  inadmis- 
sible in  questions  of  pedigree,  and  by  the  Mahome- 
dan  law  is  held  to  be  good  respecting  death,  descent, 
and  marriage.  In  India,  in  cases  of  such  descrip- 
tion, the  declarations  of  illegitimate  members  of  the 
family  and  also  of  i>ersons  who,  though  not  related 
by  blood  or  marriage  to  the  family,  are  intimately 
acquainted  with  its  members  and  state,  is  admissible 
in  evidence  after  the  death  of  the  declarant,  in  the 
same  manner  and  to  the  same  extent  as  those  of  the 
deceased  members  of  the  family.  Ghurresh  Hos- 
SAiN  Chowdhry  v.   Useemonnissa  Khatoon 

1  Hay  528 


2. 


Declarations     of    deceased 


persons  in  cases  of  pedigree— j&rirfe«ce  Act,  II 
of  1855,  s.  47.  S.  47,  Act  II  of  1855,  does  not  refer 
to  evidence  of  living  witnesses,  but  to  declarations 
of  deceased  j^ersons  in  cases  of  pedigree,  who,  though 
not  related  by  blood  or  marriage  to  the  family,  were 
intimately  acquainted  with  its  members  and  state. 
Such  declarations,  after  the  death  of  the  declarant, 
are  admissible  as  evidence  in  the  same  manner  and 
to  the  same  extent  as  those  of  deceased  members 
of    the    family.      Mohima    Chunder    Chund     v. 

MOTHOORANATH   GhOSE  .  .        9  W.  K.  151 


3. 


statements 


of  ancestor  of 
parties — Suit  for  property  as  shebaits.  In  a  suit 
to  recover  property  claimed  by  plaintiffs  as  shebaits 
lately  in  possession,  and  WTongfuUy  ousted  there- 
from, it  was  held  that  statements  made  by  the 
ancestors  of  plaintiffs  and  defendants  were  receiv- 
able as  evidence.     Nund  Pandah  v.  Gyadhur 

10  W.  R.  89 

4.  Evidence  as  to  lands    being 

mal.  The  oral  evidence  of  persons  able  from  their 
position  to  testify  as  to  certain  lands  being  mal  is  not 
to  be  rejected  as  hearsay  when  they  depose  that 
they  have  known  the  lands  to  be  mal  for  many  years, 
and  that  defendant  has  been  in  the  habit  of  paying 
rent  for  them.  Dabee  Pershad  Chattehjke  v. 
Ram  Coomab  Ghosal  .  10  W.  B.  443 

6. Admissions    in    relation  to 

property — Evidence  Act,  s.  60 — Admissions  of 
plaintiff's  vendor.  The  admissions  of  a  person 
whose  position  in  relation  to  property  iu  suit  it  is 
necessary  for  one  party  to  prove  against  another,  are 
in  the  nature  of  original  evidence  and  not  hearsay, 
though  such  person  is  alive  and  has  not  been  cited 
as  a  witness.     Ali  MoidinTv.  Kombi  Achar 

I.  L.  E.  5  Mad.  239 


6. 


Evidence'as  to  common  re- 
Where  the  fact  of  lunacy  was  ad- 


gree,  death  and  marriage.     Hearsay  evidence 


port — Lunacy. 

mitted,  and  the  question  was  the  date  at  which  it 
commenced,  the  evidence  of  a  planter  in  the  neigh- 
bourhood as  to  common  report  for  years  in  the  vil- 
lage as  to  the  lunacy  having  been  admitted  by  the 
lower  Court,  the  Judicial  Committee  refused  to 
reject  it.  The  rule  as  to  admission  of  evidence  laid 
down  by  Dr.  Lushington  in  Unide  Rajaha  Raje  Bom- 
marauze   v.     Pemmasamy     Venkatadry  Nnidoo,   17 


I 
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EVIDENCE— CIVIL  C A  SES— -onfi. 

5.  HEARSAY  EVIDENCE— cowcZ(?. 

Moo.  I.  A.  137,  followed.  Bodhnarain  Singh 
V.  Umrao  Singh.  Ajodhya  Persad  Singh  v. 
Umrao  Sing    6  B.  L.  R.  509  :  15  W.  R.  P.  C.  1 

13  Moo.  I.  A.  519 


7. 


Hearsay        evi- 


dence disregarded  by  Privy  Council  as  not  relevant. 
Narain  Das  v.  Ramanuj  Dayal 

I.  L.  B.  20  All.  209 

Lala  Narain  Dass  v.  Lala  Ramanuj  Dayal 

li.  B.  25  I.  A.  46 
2  C.  W.  N  193 


a 


Pedigree,    proof  of— Evidence 


of  witnesses  who  have  heard  names  of  ancestors 
recite — Evidence  of  relatives — Grounds  for  discredit- 
ing evidence — Mode  of  dealing  with  evidence — 
Witnesses,  credibility  of.  Evidence  of  competent 
witnesses  as  to  their  having  heard  the  names  of  the 
ancestors  recited  by  members  of  the  plaintiff's 
family  on  ceremonial  and  other  occasions  was  held 
to  be  admissible  evidence  in  support  of  the  pedigree 
on  which  the  plaintiff  based  his  claim.  Such  evi- 
dence is  not  open  to  criticism  merely  on  the  ground 
that  the  witnesses  are  relatives.  The  relationship 
of  a  class  of  witnesses  should  be  considered  only 
with  the  ordinary  caution  with  which  testimony  is 
sifted  where  sympathy  with  one  side  is  to  be  taken 
for  granted,  and  should  not  be  treated  as  making 
them  interested  or  unreliable  witnesses.  The  fact 
that  one  of  such  persons  besides  being  a  relative 
was  assisting  the  plaintiff  in  the  case,  and  that 
the  other  witnesses  were  connected  with  this  person 
by  blood  or  service,  is  not  necessarily  sufficient 
ground  for  discrediting  their  evidence.  The  rejec- 
tion of  certain  specific  statements  of  a  witness  is 
not  necessarily  a  ground  for  disbelieving  the  whole 
of  his  evidence  ;  nor  is  the  fact  that  a  Judge  has  not 
acted  on  certain  portions  of  his  evidence,  which  may 
be  due  to  caution  on  the  part  of  the  Judge  or  in- 
accuracy on  the  part  of  the  witness.  Debi  Per- 
shad  Chowdhry  v.  Radha  Chowdhrain  (1905) 

I.  Ii.  B.  32  Calc.  84 

s.c.  9  C.  W.  IT.  164 

Ii.  B.  31 1.  A.  160 

6.  JUMMABUNDI^AND  JUMMA-WASIL-BAKI 
PAPERS. 


1. 


Jummabundi      papers — Cor- 


roborative evidence.  Jummabundi  papers  can  be 
used  only  as  corroborative  evidence.  Gajjo  Koer 
V.  Ally  Ahmed 

6  B.  L.  B.  Ap.  62  :  14  W.  B.  474 

8  W.  B.  464 


Newajee   v.    Lloyd 


2. 

dence. 


Independent  evi- 


Jummabundi  papers  can  never  be  treat- 
ed as  independent  evidence  of  any  contested  fact. 
Chamarnee  Bibee  v.  Ayenoollah  Sirdar 

9  W.  B.  451 

Heera  Nath  v.  Shtjmshere  Sahee  ,  1  "N.  W.  14 


EVIDENCE— CIVIL  CASES— ccn^i. 

6.  JUMMABUNDI  AND  JUMMA-WASIL-BAKI 
PAPERS— coTi^d  J 


3. 


Evidence    of  rate 


of  rent.  Where  the  jummabundi  was  shown  not 
to  have  been  acted  upon,  jummabundi  papers  are 
not,  without  other  evidence,  sufficient  to  support  a 
claim  for  rent  at  the  rate  stated  in  them.  Oomed 
Ali  v.  Mehdee  Hossain         .         .     2  N.  W.  2 


4. 


—  Amount       due  by 
be    adduced  to  show 


mortgagee.  Unless  evidence 
the  jummabundi  papers  to  be  unreliable,  they  may 
be  taken  as  proof  that  the  amounts  entered  in  them 
are  the  amounts  for  which  the  mortgagee  in  posses- 
sion may  be  called  upon  to  account.  Gunga  Per- 
sad Singh  v.  Gunga  Koonwer 

2  Agra,  Pt.  II,  210 


5. 


Evidence 


of 


rate  of  rent.  Held,  that  the  entry  in  the  jumma- 
bimdi  alone  (though  material  evidence)  is  not  suffi- 
cient to  justify  a  decree  for  higher  rent,  if  it  be  shown 
that  the  rent  actually  paid  and  received  by  the 
landlord  or  his  agent  for  years  was  less  than  that 
therein  stated.     Mowlas  Koonwer  v.  Shiva  Sahai 

1  Agra  Bev.  65 

6 


Suit      for      mesne 

profits.  It  is  the  practice  of  the  Courts  to  accept 
the  jummabandi  papers  which  are  filed  by  the  pat- 
waris  imder  the  zamindar's  supervision  as  primd 
facie  evidence  of  the  profits  of  the  estate,  it  being 
open  to  the  mortgagee  is  possession  to  show  that  the 
amounts  entered  could  not  with  due  diligence  be 
collected.     Deonarain  Singh  v.  Naek  Pershad 

2  N".  W.  217 


7. 


Evidence 


of 


amount  of  rent  collected.  Jummabundi  papers  for 
the  year  in  respect  of  which  rent  is  claimed,  made 
out  by  the  officers  of  the  person  claiming  the  rent, 
cannot  be  evidence  of  his  right  to  that  which  they 
set  forth  ;  though  the  evidence  of  the  patwari  (as 
being  the  officer  usually  charged  with  the  duty  of 
collecting  the  rent)  as  to  the  amounts  collected  in 
previous  years,  corroborated  by  the  jummabundi  of 
those  years,  would  be  conclusive  in  respect  of  the 
claim.     Dhanookdharee  Sahee  v.  Toomey 

20  W.  B.  142 

Bhujwan  Dutt  Jha  v.  Shed  Mungfl  Singh 

22  W.  B.  256 


8. 


-  Partition  proceed- 
rent.     Jummabun  d  i 


ings — Suit  for  arrears  of 
papers  filed  by  a  malik  in  batwara  proceedings  to 
which  the  tenant  is  not  necessarily  a  party  cannot 
be  used  as  evidence  against  such  tenant  in  a  suit  for 
arrears  of  rent.  Kishore  Doss  v.  Ptjrsun  Mah- 
TOON 20  W.  B.  171 

9.  Jumma-wasil-baki    papers 

—  Use  of  J  as  evidence.  The  use  of  jumma-wasil-baki 
papers  as  evidence  observed  upon.  Roushan  Bibi 
v.  Hurray  Kristo  Nath   .  I.  L.  B.  8  Calc.  926 

Allyat  v.  Juqgat  Chxjnder  Roy   5  W.  B.  242 
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EVIDENCE— CIVIL  CASES— confcZ. 

6.  JUMMABUNDI  AND  JUMMA-WASIL-BAKI 
PAPERS— contd. 
XO.  -_ ^ Proof    of     their 


genuineness.  Jumma-wasil-baki  papers  (when  ob- 
jected to  by  the  other  side)  are  not  receivable  in  evi- 
dence until  some  proof  beyond  mere  conjecture  is 
given  of  their  genuineness  and  authenticity.  Go- 
viND  Chunder  Addy  v.  Anloo  Bebee 

1  W.  B.  49 


11. 


Evidence        Act, 


1855,  S'  43 — Corroborative  evidence.  Jumma-wasil- 
baki  papers  ought  not  to  be  regarded  as  anything 
else  than  "  books  proved  to  have  been  regularly 
kept  in  the  course  of  business  ;"  and  by  s.  43,  Act 
II  of  1855,  they  are  "  admissible  as  corroborative, 
but  not  as  independent,  proof  of  the  facts  therein 
stated."  They  are  consequently  insufficient  by 
themselves,  and  without  independent  proof,  to  rebut 
the  presumption  which  arises  under  s.  4,  Act  X  of 
1 859,  in  favour  of  a  defendant  who  has  been  found 
to  hold  lands  at  a  uniform  payment  of  rent  for 
more  than  twenty  years.  Ram  Lall  Chucker- 
BUTTY  V.  Tara  Soondari  Burmonya 

8  W.  R.  280 


12. 


Corroborative 
Jumma-wasil- 


evidence — Evidence  Act,  1855,  s.  43 
baki  papers  are  at  the  best  coiToborative  evidence, 
not  independent  testimony.  Qutsre :  Can  such 
papers  be  dealt  with  as  a  "  book,"  or  be  describeil 
as  "  kept  in  the  regular  course  of  business,"  within 
the  meaning  of  s.  43,  Act  II  of  1855  ?  Beejoy 
GoBiND  Burral  v.  Bheekoo  Roy 

10  W.  R.  291 


IS. 


Corroborative 
It  is  doubtful 


evidence — Evidence  Act,  1855,  s.  43 
whether,  under  s.  43,  Act  II  of  1855,  jumma-wasil- 
baki  papers  are  admissible  as  corroborative  evi- 
dence.    Sheo  Suhaye  Roy  v.  Goodur  Roy 

8  W.  R.  328 


14. 


Evidence       Act, 


s.  34 — Corroborative  evidence.  Under  s.  34  of  the 
Evidence  Act,  jumma-wasil-baki  papers  have  no 
weight  except  as  corroborative  evidence.  Surno- 
MOYi  V.  JoHUR  Mahomed  Masyo  10  C.  L.  R.  545 


15. 


Party        holding 


under  adverse  title.  Held,  that  jumma-wasil-baki 
and  peshgi  papers,  though  corroborative  evidence 
against  tenants,  cannot  be  admitted  as  against  u 
party  holding  imder  an  adverse  title.  Mohima 
Chunder  Chuckerbutty  v.  Poorno  Chunder 
Banerjee  .  .         .  11 W.  R.  165 


16. 


Bight    of      wit- 


ness preparing  them  to  refresh  his  memory  from  them. 
Jumma-wasil-baki  papers  are  not  admissible  as 
independent  evidence  of  the  amount  of  rent  men- 
tioned therein  ;  but  it  is  perfectly  right  that  a  per- 
son who  has  prepared  such  jumma-wasil-baki  papers 
on  receiving  payment  of  the  rents  should  refresh 
his  memory  from  such  papers  when  giving  evidence 
as  to  the  amount  of  rent  payable.  Akhil  Chandra 
Chowdhryv.  Nayu      .      I.  L.  R.  10  Calc.  248 


EVIDENCE— CIVIL  CASES-confrf. 

6.  JUMMABUNDI  AND  JUMMA-WASIL-BAKI 
PAPERS— corM:M. 


17. 


Evidence        Act, 


1855,  ss.  39,  43,  45 — Right  of  witness  to  refresh 
memory  from  them.  In  a  suit  for  enhancement  of 
rent,  a  collection  account  or  jumma-wasil-baki  filed 
many  years  previously  by  the  plaintiff's  predeces- 
sor in  a  suit  to  which  the  defendants  are  not  parties 
is  not  per  se  evidence  for  the  plaintiff  that  the 
defendants'  predecessor  held  at  the  rates  of  rent 
mentioned  therein.  Semble  :  That,  if  proved  to 
have  been  regularly  kept  in  the  way  of  business,  the 
paper  might  have  been  put  in  as  corroborative  evi- 
dence under  s.  43  of  Act  II  of  1855,  or  might  have 
been  used  by  the  writer  thereof  to  refresh  his  me- 
mory under  s.  45.  Semble  :  That,  if  it  were  shown 
that  the  writer  was  dead  or  could  not  be  found,  the 
original  might  have  been  put  in  evidence  under  s. 
39.  Semble  :  That  a  series  of  collection  accounts  or 
jumma-wasil-baki  papers  appearing  to  be  regularly 
kept  may  be  evidence  and  entitled  to  credit  on  the 
same  principle  as  other  contemporaneous  records 
made  and  kept  by  the  party  producing  them  in  the 
ordinary  course  of  his  business.  Kheero  Monee 
Dassee  v.  Beejoy  Gobind  Bural  .  7  W.  R.  533 


18. 


Evidence    to    re- 


but presumption  of  uniformity  of  rent.  Held,  in  a 
suit  for  enhancement  of  rent, that  jumma-wasil-baki 
papers,  wher  produced  by  the  zamindar  at  the  cita- 
tion of  the  defendant  himself,  were  not  merely  cor 
roborati  ve,  but,  under  s.  4,  Act  X  c)f  1 859,  good  and 
sufficient  evidence  as  against  the  latter  in  rebutting 
the  presumption  under  s.  4,  Act  X  of  1859.  Shib 
Prosad  Doobey  v.  Promothonath  Chose 

10  W.  R.  193 


19. 


Evidence       Act, 


1872,  8.  34.  Though  not  alone  sufficient  to  charge 
any  one  with  liability,  documents  admissible  as 
evidence  under  Act  I  of  1872,  s.  34,  were  held  to  be 
sufficient  to  answer  a  claim  set  up  to  exemption 
from  what  would  be  the  ordinary  liability  of  a 
t<>nant, — e.  g.,  in  a  suit  for  enhancement  of  rent,  to 
rebut  a  presumption  arising  from  uniform  payment 
for  twenty  years.  Belaet  Khan  t'.  RarhBehareb 
Mookerjeb         .         .         .  22  W.  R.  549 

7.  LEGITIMACY. 

Possible  length  to  v^hich 

the  period  of  gestation  may  be  protracted,  dis- 
cussed. Where  a  child,  born  some  3G5  days  after 
the  last  period  at  which  he  could  have  been  begotten 
by  the  husband  of  his  mother,  was  set  up  as 
legitimal-e :  Held,  that,  although  such  a  period  of 
gestation  was  perhaps  not  absolutely  be3'ond  the 
bounds  of  possibility  yet,  there  being  evidence  that 
the  mother  had  been  married  to  her  husband  for  10 
years  without  having  had  any  children  by  him,  and 
also  evidence  which  pointe<l  strongly  to  the  conclu- 
sion of  immorality  on  the  part  of  the  mother,  the 
only  reasonable  finding  was  against  the  legitimacy 
of  the  child.  Tikam  Singh  v.  Dhan  Kitnwar 
(1902)  .         .         .         I.  L.  R.  24  AIL  445 


I 
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8.  MAPS. 

1.  Map — Evidence  of  title — Evidence 

of  possession.  A  map  is  not  evidence  of  title,  but 
■only  of  possession,  even  though  prepared  by  the 
gomastahs  of  both  plaintiff  and  defendant.  Gofr- 
MOXES  V.  HUREE  KiSHORE  RoY  .    10  W.  B.  338 
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2. 


Map  prepared   for  another 


purpose.  Maps  drawn  for  one  purpose  are  not  ad- 
missible as  evidence  in  a  suit  for  a  totally  different 
purpose.     Kerr  v.  Nuzzar  Mahomed 

2  W.  R.  P.  C.  29 

3. Map  of  nazir  not  called  as 

■witness.  I'he  report  and  map  of  a  nazir  who  is 
not  examined  in  a  case  are  no  evidence  Avhatever. 
GoiiiND  Mtthtoo  v.  Goopee  Bhuggutt 

16  W.  R.  4 

4.  Map      made     by    ameen — 

S^iit  to  establish  title.  Held  in  a  suit  to  establish 
title  to  land,  Avhere  an  amcen's  map  which  professed 
to  show  the  daghs  of  a  hustabud  chittah  was  not 
questioned  by  either  party,  it  was  not  open  to  the 
Court  to  question  its  correctness,  and  to  try  whether 
it  was  possible  to  construct  any  map  from  the  chit- 
tah. Brijanath  Chowdky  v.  Lall  Meeah  Mun- 
nee  Pooree       ,         .         .         .  14  "W.  R.  391 

5.  -. Collectorate    map — Map  not 

made  by  authority  of  Government.  Where  a  civil 
ameen  makes  a  local  enquiry  as  to  the  situation 
of  certain  disputed  lands  with  reference  to  the  Col- 
lectorate map  put  in  by  the  plaintiff's,  and  not  ob- 
jected to  by  the  defendants  who  are  present  and  re- 
cognize the  boundary  indicated  as  that  whereon  the 
•enquiry  is  to  be  based,  the  map  must  be  taken  to  be 
one  which  the  parties  recognize  as  correct  and  trust- 
worthy, irrespective  of  the  question  whether  it  was 
prepared  with  the  authority  of  Government. 
Gunoa  Narain  Chowdhry  v.  Radhika  Mohun 
Roy.  Radhika  Mohun  Roy  v.  Gungaa  Narain 
Chowdhry  .         .         .         .    21 W.  R.  115 

6. Schedule    map,     copy    of— 

Measurement  and  demarcation  of  land.  Where  a 
€opy  (the  original  having  been  filed  in  another  suit) 
of  a  schedule  map  showing  the  different  plots  of  land 
belonging  to  each  of  several  shareholders  and  defin- 
ing their  boundaries  had,  as  appeared  from  various 
petitions  on  the  record,  been  filed  on  more  than  one 
previous  occasion,  and  relied  upon  by  the  parties  to 
this  suit,  including  the  plaintiffs  when  it  suited  their 
purpose  to  do  so,  and  where  it  appeared  moreover 
that  plaintiffs  had  on  many  previous  occasions  ad- 
mitted the  correctness  of  the  map,  and  that  their 
shares  had  been  demarcated  therein  :  Held,  that 
the  plaintiffs  could  not  now  sue  for  a  fresh  measure- 
ment and  demarcation,  and  that  the  Judge,  in  not 
considering  the  copy  of  the  map  as  binding  on  the 
plaintiffs,  ^^'as  MTong  in  his  estimate  of  the  weight  to 
be  given  to  it.  Romanath  R(^y  Chowdry  v. 
Kally  Proshad  Roy  Chowdhry  .  18  "W.  R.  346 


7. 


Survey    and    thak     maps. 


EVIDENCE— CIVIL  CASES— c^nfi. 

8.  MAPS— con<<;. 

evidence.     Juodish  Chunder  Biswas  v.   Chow- 
dhry  ZuHooRUL   HuQ     .         .       24  W.  R.  317 

8.  _    Maps,  certified  copies    of. 

Certified  copies  of  maps  are  admissible  in  evidence. 
Gopeenath  Singh  v.  Anund  Moyee  Deeia 

8  W.  R.  167 


9. 


Survey  map — Ameen' s  report. 


A  sm-vey  map  sought  to  be  set  aside  may  be  used 
for  the  purpose  of  testing  the  correctness  of  an 
ameen's  report.  Puddo  Monee  Dossee  v.  Bis- 
SESHUR  DuTT  Chowdhry     .         .      5  "W.  R.  34 


10. 


Evidence        of 


area  and.  boundary.  A  survey  map  may  be  resorted 
to  for  assistance  in  considering  the  evidence  of  a 
thak  map  as  to  area  and  boundary.  Burn  v. 
AcHTTMBiT  Lall  .         .         .20  W.  R.  14 


11. 


But      it 


IS     a 


piece  of  evidence  only  like  other  evidence  in  a  case, 
and  of  no  effect  in  determining  the  onus  of  proof. 
Narain  Singh  Roy"  v.  Nurendro  Narain  Roy. 
NoRENDRA  Narain  Roy  v.  Narain  Singh  Roy 

22  W.  R.  296 


12. 


Memo,    on   sur- 


vey map — Evidence  of  title  and  possession.  Pencil 
memoranda  on  a  Government  survey  map  held  to 
be  admissible  as  evidence.  Sm-vey  maps  prepared 
under  the  authority  of  Government  are  evidence  of 
possession  and  therefore  also  of  title.  Shasee 
Mookhee  Dossee  v.  Bissessuree  Debee 

10  W.  R.  343 

13. 


Evidence         Act, 

1855,  s.  13 — Evidence  of  rights.  Under  s.  13,  Act 
II  of  1855,  Government  survey  maps  are  evidence, 
not  only  with  regard  to  the  physical  features  of  the 
country  depicted,  but  also  with  regard  to  the  other 
circumstances  Avhich  the  officers  deputed  to  make 
the  maps  are  specially  commissioned  to  note  down. 
Further  than  this,  they  are  not  evidence  as  to  rights 
to  ownership.  Koomodini  Debia  v.  Poornoo 
Chunder  Mookerjee    .         .         10  W.  R.  301 


14. 


—    Suit    for     right 


of  fishery — Evidence  of  title.  Survey  maps  are  not 
evidence  of  title  in  a  dispute  regarding  a  right  of 
fishery.     Broma  v.  Lallitnarain  Dao 

W.  R.  1864, 120 


15. 


Suit  for    posses- 


sion— Evidence  of  title.  A  survey  map  is  not  suffi- 
cient, in  the  absence  of  other  satisfactory  proof  of 
title  or  of  long  antecedent  possession,  to  establish  a 
plaintiff'' s  right  to  the  land  and  to  disturb  the 
defendant's  present  possession.  Collector  of 
Rajshahye  v.  Doorga  Soondery"  Debia 

2  W.  R.  210 


16. 


Proof   of     title. 


A  survey  map  as  well  as  a  thak  map  is  admissible  as 


A  survey  map  and  proceedings  may  in  certain  cases 
form  evidence  sufficient  to  prove  title ;  and  it  is 
beyond  the  province  of  the  High  Court  in  special 
appeal  to  lay  down  any  rule  as  to  what  weight  is  to 
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8.  MAFS—co7itd. 


OOMMFT  FaTIMA  V. 

.   13  W.  B.  50 


be  attached  to  that  evidence. 
Bhujo  Gopal  Dass 

17. Evidence         of 

title — Boundary  dispute.  Maps  made  on  the  occa- 
sion of  a  boundary  dispute  are  evidence  of  title  in  a 
subsequent  suit  where  the  question  of  boundaries 
arises.     Radha  CHUR^  Gangooly  v.  Anfnd  Sein 

15  W.  B.  444 


18. 


Evidence 


of 


title — Evidence  of  possession.  Survey  oiBcers  having 
no  jurisdiction  to  enquire  into  questions  of  title, 
a  survey  map  is  not  direct  evidence  of  title  in 
the  same  way  that  a  decree  in  a  disputed  cause  is 
evidence  of  title,  but  it  is  direct  evidence  of  posses- 
sion at  the  time  of  the  survey  being  made. 
NoBO  CooMAR  Doss  v.  GoBiND  Chunder  Roy 

9  C.  L.  B.  ,305 


18. 


Boundary     dis- 


pute. In  a  case  involving  a  boundary  dispute,  a 
survey  map,  if  not  conclusive  evidence,  is  evidence 
of  an  important  character,  which  ought  to  be  looked 
into  and  considered.  Guddadhur  Banerjee  v. 
Tara  Chund  Banerjee     .         .  15  W.  B.  3 


20.  

pute — Conduct  of  parties. 


boundary     die- 


In  a  boundary  dispute, 
where  the  question  relates  to  the  situation  of  the  pil- 
lars which  formed  the  line  and  the  sket-ch  map  left 
by  the  ofl&cer  who  laid  do\^  n  the  pillars  affords  room 
for  ambiguity  as  to  the  direction  of  the  line,  it  is  of 
importance  to  see  w  bat  has  been  the  conduct  of  the 
parties  since  the  line  of  pillars  was  decreed  to  be  the 
boundary'.  If  there  has  been  a  Government  survey, 
the  survey  map  must  be  taken  as  evidence  ;  and  if 
one  of  the  parties  has  made  a  settlement  according 
to  the  survey  boundary,  the  fact  must  be  taken  into 
account  unless  explained  away.  Radha  Chow- 
dhbatn  v.  Girefdharee  Sahoo  .  20  W.  B.  243 


21. 

putes. 


B&iindary     die- 


Where  a  plaintid  claimed  to  be  holding  cer- 
tain lands  under  two  puttees,  and  the  defendants 
contended  that  plaintiff's  possession  extended  only 
to  the  cultivated  and  not  to  the  uncultivated  plots 
of  the  said  lands,  but  the  survey  map  showed  that 
the  land  in  suit  fell  within  plaintiff's  area,  and  that 
it  was  distinguishable  from  other  lands  falling  with- 
in the  same  boundaries  which  had  been  specially  re- 
served by  the  talukdar :  Heldy  that,  though  the 
testimony  of  a  siurvey  map  was  not  conclusive,  it 
should  not  be  disregarded  unless  there  was  clear  and 
direct  evidence  to  the  contrary.  Prosonno  Chttn- 
DEB  Roy  v.  Land  Mortgaoe  Bank  of  India 

25W.  B.  453 

22.  Suit  for  posses- 
sion— Ejectment — Evidence  of  possession  and  title. 
In  a  suit  for  possession  of  certain  land  as  a{)pertain- 
ing  to  a  certain  estate  and  for  ejectment  of  the 
defendant,  brought  by  a  purchaser  at  a  revenue 
sale,  the  only  evidence  adduced  by  the  plaintiff  was 
two  survey  maps  of  the  years  1846-47  and  1865-66. 
The  lower  Court  gave  the  plaintiff  a  decree  for  only 
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8.  ^lAPS—contd. 

a  portion  of  the  land  claimed,  such  portion  being  in- 
cluded in  both  of  the  maps.  The  remainder  of  the 
land  claimed  was  not  included  in  the  map  of  1846- 
47.  Held,  that  a  survey  map  is  evidence  of  posses- 
sion at  a  particular  time,  viz.,  the  time  at  which  the 
survey  was  made,  and  may  be  evidence  of  title,  but 
as  to  whether  it  is  sufficient  evidence  or  not  is  a 
question  to  be  decided  in  each  particular  case. 
Held,  f lu'ther,  that,  as  the  two  maps  showed  that  the 
portion  of  the  land  decreed  to  the  plaintiff  was  in  his 
predecessor's  possession  at  the  dat^e  of  both  surveys 
— that  is  to  say,  at  two  periods  with  an  interval  of 
nearly  twent}'^  years  bet\A  een  them — they  might  be 
sufficient  evidence  of  title,  and  the  decree  of  the 
lo^^'er  Court  was  correct.  Mohesh  Chundra  Sen  v. 
Juggut  Chundra  Sen,  I.  L.  R.  5  Cede.  212,  discuss- 
ed.    Syam  Lal  Sauu  v.  Luchman  (^howdhry 

I.L.  B.  15  Calc.  353 


23. 


Thakbust     map — Right    of 


fisherif  in  tidal  navigable  river.  YsXne  as  evidence 
of  the  thakbust  map  in  the  decision  of  a  case  of 
right  of  fishery  in  a  tidal  navigable  river  dis- 
cussed. Syam  Lal  Sahu  v.  Luchman  Ckowdhry, 
I.  L.  R.  15  Calc.  353,  aiid  Syama  Snndari  Dassya  v. 
Jogobundhu  Sootar,  I.  L.  R.  16  Calc.  1S6,  referred 
to.  Satcowri  Ghosh  Mondal  v.  Secretary  of 
State  for  India  I.  L.  B.  22  Calc.  252 


24. 


Evidence      Act 


{I  of  1872),  8.  83— Thakbust  .survey  map— State- 
ments recorded  in  such  jnap.  Debuttcr  land  within 
the  limits  of  a  revenue- paying  mouzah  which  has 
been  mortgaged  by  the  defendants  to  a  predecessor  j 
in  title  of  the  plaintiffs  was  exempte^l  from  the  ^ 
mortgage,  tKe  deed  specifying  the  number  of  bighas 
making  the  area  of  the  debutter,  and  this  state- 
ment in  the  deed  was  held  to  be  an  admission. 
Among  other  evidence,  adduced  to  counteract  the 
effect  of  this  admission,  was  a  thakbust  map  made 
at  a  revenue  survey.  The  ameen  who  made  it  had 
no  authority  to  determine  what  lands  were  debutter, 
but  only  to  lay  down  a  nd  to  map  boundaries.  Held, 
that  this  map  could  not  be  treated  as  raising  a  pre- 
sumption of  correctness  within  s.  83  of  the  Indian 
Evidence  Act,  1872,  on  the  question  as  to  the 
amount  of  debutter  land  in  one  of  the  villages  map- 
ped. Statements  also  as  to  what  lands  were  debut- 
ter appeared  on  the  face  of  the  map  to  have  been 
made  according  to  the  pointing  out  of  the  agents  of 
the  proprietors  of  the  mouzah  and  the  principal 
tenants  in  the  presence  of  the  agents  of  the  holders 
of  estates  in  the  neighbouring  mouzahs.  Held,  that 
these  statements  were  not  evidence  on  the  issue  now 
raised.     Jarao  Ktjmari  v.  Lalonmoni 

I.  L.  B.  18  Calc.  224 
L.  B.  17  I.  A.  145 


25. 


Oivnership       of 


alluvial  land,  again  formed  after  diluvion — Evi- 
dence of  the  identity  of  the  sites — Thak  and  survey 
maps.  Riparian  owners  disputed  the  right  of  pro- 
perty in  plots  of  alluvial  land  formed  by  the  action 
of  the  current  at  a  place  where  similar  laud,  within 
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a  revenue  mehal,  bounded  on  one  side  by  a  river  had 
been  carried  away  by  diluvion  some  years  before. 
The  claimants  in  these  three  separate  suits,  each 
claiming  possession  had  title  as  zamindars  to  the 
formerly  existing  plots.  The  new  formations  now 
claimed  were  alleged  to  have  been  thrown  up  on  the 
sites  of  the  former  plots,  and  to  be  part  of  the 
claimants'  several  estates.  These  estates  were  re- 
presented in  a  thakbust  map,  made  before  the  dilu- 
vion, and  showing  what  had  beeh  mapped  as  the 
boundar}^  lines.  On  the  re-appearance  of  the  land 
H  survey  map  was  made.  Between  this  and  the 
thak  map  there  were  discrepancies  as  to  the  boun- 
dary lines.  There  were  also  differences  between  the 
thak  and  the  state  of  the  locality  as  existing  when, 
for  the  purposes  of  this  suit,  a  local  investigation 
was  made  by  an  ameen  appointed  by  the  Court  of 
first  instance.  Held,  that  it  was  not  a  necessary 
part  of  the  claimants'  cases  that  there  should  be  a 
complete  agreement  between  the  above  maps  or  that 
the  thak  should  be  shown  to  accurately  represent 
the  former  plots.  To  ascertain  the  precise  bound- 
aries would  require  more  accuracy  than  could  be 
well  expected  in  a  thak  map  ;  and  the  identity  of  the 
sites  of  the  reformed  plots  with  those  of  the  plots 
formerly  existing  had,  in  the  judgment  of  their 
Lordships,  been  established  bj^  evidemce  reasonably 
sufficient.  Monmohiisii  Debi  v.  Watson  &  Co. 
Sasnamoiyi  Debi  v.  Watson  &  Co.  Hemanta 
KuMARi  Debi  v.  Watson  &  Co. 

I.  L.  R.  27  Calc.  336 

L.  R.  27  I.  A.  44 

4  C.  W.  N.  113 


26. 


—  Thakbvst  map — 


Record  of  tenures — Evidence  of  extent  of  interest  of 
shikmi  tcdiikhdar.  A  thakbust  map  is  not  intended 
t©  represent,  and  is  in  no  sense  a  record  of,  tenures 
subordinate  to  Government  revenue- paying  estates, 
and  is  of  no  value  as  evidence  in  a  suit  in  which  the 
extent  of  the  interest  of  a  shikmi  talukhdar  is 
matter  for  determination.  Mohima  Chunder  Roy 
Chowdhry  v.  Wise  .         .         .25  W.  R.  277 


27. 


Admissibility 


in  evidence  in  future  suits.  In  a  suit  for  confirm- 
ation of  possession  by  demarcation  of  boundaries 
A\hich  the  plaintiff  alleged  had  been  WTongly  de- 
scribed in  the  thakbust  map,  a  decree  na  as  refused 
to  him.  Qnctre  :  Whether  or  not  the  map  would  be 
admissible  in  evidence  in  a  future  proceeding  upon  a 
question  of  boundary  to  which  the  plaintiS  may  be 
a  partv.     Motee  Lali.  v.  Bhoop  Singh 

2  Ind.  Jur.  N.  S.  245  :  8  W.  R.  64 


28. 


Evidence 


of 


possession — Possession.  Value  of  thak  maps  as 
evidence  of  possession  discussed.  Joytara 
Dassee  v.  Mahomed  Mobaruck 

*       I.  li.  R.  8  Calc.  975  :  11  C.  L.  R.  399 


29. 


Suit     for    posses- 


sion— Ejectment.  In  a  suit  for  possession,  the  only 
evidence  for  the  plaintiff  was  a  thakbust  map  which 
had  been  signed  as  correct  })y  predecessors  in  title 
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of  both  the  plaintiff  and  defendant,  and  on  which 
the  lands  in  dispute  were  laid  down  as  the  lands  of 
the  plaintiff's  predecessor.  Held,  that  the  evidence 
was  not  sufficient  to  justify  a  decree  for  the  plaintiff. 
MoHESH  Chunder  Sen  v.  Juggut  Chunder  Sen 

I.  li.  R.  5  Calc.  212 


30. 


Thakbust  maps 


where  they  are  evidence  of  possession  are  also  some 
evidence  of  title,  though  not  conclusive.  Pogose 
V.  MoKOOND  Chunder  Surma      .      25  W.  R.  36 

Charoo  v.  Zobeida  Khatoon    .    25  W.  R.  54 


31. 


Boundary — Title, 


question  of.  The  sole  question  for  determination 
being  a  question  of  the  boundary  of  two  talukhs,. 
the  Judge  hearing  the  case  refused  to  give  effect  to  a 
certain  thak  map  which  had  been  prepared  in  1859, 
and  upon  the  face  of  which  appeared  what  were  aEd- 
mitted  bj'  the  parties  then  owning  the  talukhs  to  be 
the  boundary  lines  of  the  talukhs  at  the  time ;  no 
evidence  was  given  showing  that  these  boundary 
lines  had  ever  been  altered.  Held,  that  the  map  was 
clearly  evidence  of  what  the  boundaries  of  the  pro- 
perties Avere  at  the  time  of  the  Permanent  Settle- 
ment, and  also  as  to  what  they  admittedly  were  in 
1859.  Syama  Sundari  Dassya  v.  Jogobundhu 
Sootar  .         .         .         .     I.  L.  R.  16  Calc.  186 


32. 


Thak    or      sur- 


vey map  as  evidence.  Unless  it  can  be  proved  that 
the  person  against  whom  a  thak  or  survey  is  at- 
tempted to  be  used  expressly  consented  to  the  deli- 
neation or  admitted  the  correctness  of  such  maps, 
they  have  no  binding  effect.  Kristomoni  Gupta 
V.  Secretary  op  State  for  India  3  C.  "W.  N.  99 

33.     Thak  map,  value 

of — Onus  of  proof — Suit  for  declaration  of  title. 
In  a  suit  for  recovery  of  possession  of  certain  lands- 
and  declaration  of  title,  defendants  said  that  the 
lands  belonged  to  them  as  their  lakhiraj,  and  that 
the  burden  of  proving  that  the  lands  were  mal  lay 
on  the  plaintiff,  and  further  contended  that  the 
thak  map  of  the  village  (which  showed  no  such 
lakhiraj  lands)  was  no  evidence  in  the  case.  Held, 
that  the  thak  map  was  evidence  in  the  case,  as,  at 
the  time  the  thak  map  was  made  in  the  present 
case,  it  was  necessary  to  show  in  such  maps  sucL 
lakhiraj  lands  as  might  be  claimed.  Also  that  there 
was  no  ground  for  interfering  with  the  lower  Ap- 
pellate Court's  judgment  with  regard  to  the  objec- 
tion as  to  onus.  Jarao  Kumari  v.  Lalon  Moni, 
I.  L.  R.  18  Calc.  224,  distinguished  and  explained. 
Raj  Kumar  Paul  Chaudhuri  v.  Basanta  Kumar 
GuHA  (1902)         .         .         .        7  C.  W.  W.  612 

34.      Thakbust  maps,. 

value  of  entries  in — Evidence  Act  (/  of  1872),  s.  36 — 
Presumption — Continuance  of  the  same  state  of  things 
from  the  time  of  the  Permanent  Settlement.  The 
object  of  the  thak  map  being  to  delineate  the  various 
estates  borne  on  the  Revenue  roll  of  the  district, 
the  entry  in  a  thak  map  that  certain  lands  formed 
part  of  a  certain  estate  becomes  a  relevant  fact- 


\ 
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under  s.  36  of  the  Evidence  Act,  and  such  entries 
in  thakbust  maps  are  evidence  on  which  a  Court 
may  act.  It  is  open  to  a  Court  to  hold  that  the 
same  state  of  things  existed  at  the  time  of  the  Per- 
manent Settlement.  Jugadindra  Nath  Roy  v.  Secre- 
tary of  State  for  India,  I.  L.  R.  30  Calc.  291,  and 
Nobo  Koomar  Dass  v.  Gdbindo  Chunder  Roy,  I.  L. 
R.  9  Calc.  305,  relied  on.  Kristo  Moni  Gupta  v. 
The  Secretary  of  State  for  India,  3  C.  W.  N.  99, 
and  Jarao  Kumari  v.  Lalon  Moni,  I.  L.  R.  18  Calc. 
224,  referred  to.  Abdul  Hamid  Mian  v.  Kjran 
Chandba  Roy  (1903)       .         .     7  C.  W.  N.  849 


35. 


Thakbust  and  survey  maps 


— Thak  and  survey  maps — Relative  value  of  each  as 
evidence — Principle  which  should  guide  Court  in 
following  either — Reference  to  local  land-marks.  As 
a  general  rule,  the  thak  and  the  survey  maps 
should  agree ;  where  they  differ,  the  one  that 
more  clearly  agrees  with  the  local  landmarks 
is  the  one  which  should  be  followed.  There  is  no 
general  or  definite  rule  making  it  incumbent 
upon  the  Court  to  follow  either  the  one  or  the  other  ; 
the  Court  may,  if  it  considers  the  thak  map  more 
reliable,  follow  that  in  preference  to  the  survey  map. 
Abid  Hossein  Mandul  v.  Dowcurry  Pal  (1900) 

e  C.  W.  N.  629 


36. 


Thakbust      and 


survey  maps — Act  IX  of  1847,  ss.  3,  5  and  6 — Perma- 
nent Settlement  of  1793 — Liability  of  lands  to  assess- 
ment— Onus  of  proof — Suit  for  wrongful  assess- 
ment. Maps  and  surveys  made  in  India  for  revenue 
purposes  are  official  documents  prepared  by  com- 
petent persons  and  with  such  publicity  and  notice 
to  persons  interested  as  to  be  admissible  and  valu- 
able evidence  of  the  state  of  things  at  the  time  they 
are  made.  They  are  not  conclusive,  and  may  be 
shown  to  be  wrong  ;  but  in  the  absence  of  evidence 
to  the  contrary  they  may  be  judicially  received  in 
evidence  as  correct  when  made.  Salcowri  Ghosh 
Mondal  v.  Secretary  of  State  for  India,  I.  L. 
R.  22  Calc.  252  ;  Syama  Sundari  Dassya  v.  Jogo- 
bundhu  Sootar,  I.  L.  R.  16  Calc.  186;  Sarat 
Sundari  Dabi  v.  Secretary  of  State  for  India, 
I.  L.  R.  11  Calc.  784  ;  Dewan  Ram  Jewan  Singh  v. 
Collector  of  Shahabad,  14  B.  L.  R.  221  (note), 
and  Ram  Jewan  Singh  v.  Collector  of  Shahabad, 
19  W.  R.  127,  referred  to.  In  every  case,  the 
question  what  lands  are  included  in  the  Permanent 
Settlement  of  1793  is  a  question  of  fact  and  not  of 
law.  The  ojiiis  of  proving  that  the  Government 
revenue  fixed  in  1793  is  assessed  on  any  particular 
lands  as  being  included  in  the  Permanent  Settle- 
ment is  on  those  who  affirm  that  such  is  the  case. 
Assuming  lands  not  to  be  within  the  Permanent 
Settlement  of  1793,  the  last  survey  made  under  s.  3 
of  Act  IX  of  1847  is  to  be  taken  as  the  starting 
point  for  deciding  when  the  next  survey  is  made, 
whether  lands  are  within  ss.  5  and  fi  of  that  Act. 
But  when  the  question  is  whether  lands,  shown  on 
a  particular  thak  or  survey  map  made  since  1793, 
were  or  were  not  included  in  the  lands  charged  with 
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the  assessment  permanently  fixed  in  1793,  the  last 
thak  or  survey  map  cannot  in  all  cases  be  acted 
upon  or  treated  as  decisive  in  the  absence  of  evi- 
dence to  the  contrary.  In  this  case,  in  which  the 
plaintiff  sued  the  Government  for  wrongful  assess- 
ment of  lands  which  he  alleged  to  be  part  of  his  per- 
manently-settled estate,  the  survey  maps  were  held 
not  to  be  sufficient  to  shift  the  onws  on  to  the 
defendant.  Jagadindra  Nath  Roy  v.  Secretary 
OP  State  for  India  (1902) 

I.  L.  R.  30  Calc.  291  : 

s.c.  7  C.  W.  N.  193  ; 

L.  R.  30  I.  A.  44 


37. 


Map    made     by     Deputy- 


Collector  for  particular  j^urpose— Evidence 
Act  {I  of  1872),  ss.  36  and  83 — Proof  of  accuracy 
of  map.  A  map  made  by  a  Deputy  Collector  for 
the  purpose  of  the  settlement  of  land  forming  the 
silted  bed  of  a  river  is  not  one  which  is  admissible  in 
evidence  under  ss.  36  and  83  of  the  Evidence  Act  ; 
but  it  is  a  maj)  the  accuracy  of  which  must  be 
proved  before  it  can  be  admitted  in  evidence. 
Kanto  Prashad  Hazari  v.  Jaoat  Chandra  Dutta 

I.  L.  R.  23  Calc.  885 


1. 


9.  RECITALS  IN  DOCUMENTS. 
Recital      in      deed — Evidence 


against  third  persons.  A  recital  in  a  deed  or  other 
instrument  is  in  some  cases  conclusive  and  in  all 
cases  evidence  as  against  the  parties  who  make  it, 
and  it  is  of  more  or  less  weight  or  more  or  less  con- 
clusive again«t  them  according  to  circumstances. 
It  is  a  statement  deliberately  made  by  those  parties 
which,  like  any  other  statement,  is  alwaj's  evidence 
against  the  persons  who  make  it.  But  it  is  no  more 
evidence  as  against  third  persons  than  any  other 
statement  would  be.     Brajbshware     Peshakar 

V.     BUDHANUDDI 

I.  Ii.  R.  6  Calc.  268  :  7  C.  L.  R.  6 

See  FuLLi  Bibi  v.  Bussiruddi  Midha 

4  B.  L.  R.  P.  B.  54 

and  Maniklal  Baboo  v.   Ramdas  Mozumdar 

1  B.  Ii.  R.  A.  C.  92 


2. 


Effect 


on 


evt- 

Reci- 


dence  of  recitals  in  instrument  of  mortgage. 
tals  in  an  instrument  may  be  conclusive  and  are 
always  evidence  against  the  parties  who  make 
them,  but  they  are  not  evidence  against  third 
parties.  Brajesware  Peshakar  v  Budhanuddi,  I.  L. 
R.  6  Calc.  268,  referred  to.  Manohar  Singh  v. 
SuMiRTA  Kuar        .         .      I.  Ii.  R.  17  All.  428 


3. 


Evidence  of     legal 
recital    in  a    deed 


necessity  for  alienation.  A 
that  it  is  necessary  to  contract  a  debt  binding  on  a 
minor,  or  a  member  of  a  joint  family,  is  some  evi- 
dence that  the  fact  recited  was  present  to  the  minds 
of  the  parties  to  the  transaction,  and  the  absence  of 
any  such  recital  will  make  it  more  difficult  for  the 
party  on  whom  the  burden  of  proof  lies  to  establish 
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the  existence  of  a  legal  necessit}'.  But  such  a  recital 
is  not  evidence  sufficient  to  establish  the  fact  so 
recited.     Sikhar  Chfnd  v.  Dulputty  Singh 

I.  L.  R.  5  Calc.  363  :  5  C.  L.  R.  374 

Obhoychurn  Doss  v.  Meer  Saheb  Ali 

5  W.  R.  244 

ROOPMONJOREE    DOSSEE    V.     RaMLALL      SiRCAR 

1  W.  R.  144 

4. Evidence  of     legal 

necessity  for  alienation.  A  recital  in  a  deed 
of  sale  by  a  Hindu  widow  of  her  deceased  husband's 
property  setting  forth  that  the  alienation  was  neces- 
sary for  the  purpose  of  paying  his  debts,  is  not  of 
itself  evidence  of  such  necessity.  Rajlakhi  Debi 
V.  GoPAL  Chtjndra  Chowdhrv 

3  B.  L.  R.  P.  C.  57  :  12  W.  R.  P.  C.  47 
13  Moo.  I.  A.  209 

See  Ra.taram  Tewari  v.  Luchmax  Prasad 
4  B.  L.  R.  A.  C.  118  :  12  W.  R.  478 

Recital    in   hond 


5. 


for  money  borrowed  by  Hindu  widow — Evidence 
of  necessity.  A  recital  in  a  bond  for  money  borrowed 
by  a  Hindu  widow  to  the  effect  that  the  bond  was 
given  for  the  performance  of  her  husband's  sradh  is 
no  evidence  of  the  fact  in  a  suit  against  the  heirs  of 
her  husband,  or  in  a  suit  to  charge  the  estate. 
SuNKER   Lall   v.    Juddoobuns    Sfhaye 

9  W.  R.  285 


6. 


Untrue        recital 


in  bond — Contradiction  by  obligor  allowed.  In  a 
suit  on  a  bond  containing  an  agreement,  by  which  an 
insolvent  who  has  obtained  his  personal,  but  not  his 
final,  discharge,  without  notice  to  the  Official 
Assignee  or  his  other  creditors,  settiois  the  claim  of 
one  creditor,  and  by  which  that  creditor  agrees  not 
to  oppose  his  final  discharge,  evidence  is  admissible 
on  behalf  of  the  obligor  to  prove  that  a  recital  in  it 
that  all  the  other  creditors  had  been  settled  with 
was  untrue.  Naoroji  Nusserwanji  Thoonthi  v. 
SiDicK   MiRZA     .         .      I.  Ii.  R.  20  Bom.  636 


7. 


Recital  as  to  posses- 


sion. The  recital  in  a  deed  that  a  certain 
party  was  in  possession  held  not  sufficient  to  prove 
a  case  which  depended  on  proof  of  that  party's 
possession.  Mahomed  Hamidoollah  v.  Modhoo 
SooDUN  Ghose       .         .         .         11  W.  R.  298 


8. 


Evidence       of 


intention.  The  recital  of  the  terms  of  an  old 
mortgage-deed  of  1844  in  the  wajib-ul-ift-z  prejDared 
in  1862  held  not  to  amount  to  a  new  contract  to  be 
evidenced  by  the  terms  of  the  wajib-ul-urz,  but  was 
only  a  record  of  existing  rights,  and  therefore  did 
not  estop  the  mortgagor's  claim  for  redemption 
under  the  old  usury  law.  Rao  Kfram  Singh  v. 
Mehtab  Koonwer        .         .  3  Agra  150 

9,  — Evidence  of 

separation.  A  recital  in  a  deed  of  mortgage  granted 
by  one  of  two  undivided  brothers  to  a  third  party, 
that  a  division  had  taken  place  between  the  mort- 
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gagor  and  his  brother,  is  no  evidence  of  separation 
as  against  the  latter  or  his  representatives.  Gopal 
V.  Narayan  bin  Tukaji        .         .       1  Bom.  31 


,    10. 


Estate    of        in- 


lieritance  — Admission  by  conduct  of  parties.  The 
deed  of  conveyance  of  land  in  Calcutta  recited  that 
the  vendor  was  '  'seized  of,  or  otherwise  well  entitled 
to,  the  property  intended  to  be  sold,  for  an  estate  of 
inheritance  in  fee-simple ;' '  and  it  purported  to  con- 
vey such  an  estate.  In  a  suit  for  dower  by  the 
vendor's  widow  against  the  heirs  of  the  purchaser  :: 
— Held,  that,  although,  as  between  the  plaintiff  and 
the  defendants,  there  was  no  estoppel  which  could 
prevent  the  defendants  from  proving  that  the  estate 
sold  was  other  than  an  estate  in  fee-simple,  yet,  as 
the  purchaser  bought  the  property  as  and  for  an 
estate  of  inheritance  and  paid  for  it  as  such,  the 
recital  was  prima  facie  evidence  against  the  pur- 
chaser and  persons  claiming  through  him  that  the 
estate  conveyed  was  what  it  purported  to  be,  it 
being  an  admission  by  conduct  of  parties  which 
amounted  to  evidence  against  them.  Sarkies  v. 
Prosonomoyee  Dossee 

I.  L.  R.  6  Calc.  794  :  8  C.  L.  R.  7a 


11. 


Statement        of 


paytnent  of  consideration.  According  to  the  practice 
in  India,  the  statement  in  a  deed  of  compromise  of 
the  payment  of  consideration-money  is  not  conclu- 
sive evidence  of  payment.  Chowdhry  Dabey 
Pershad  v.  Chowdhry  Dowlut  Singh 

6  W.  R.  P.  C.  55  :  3  Moo.  I.  A.  347 

LOLITTA    DOSSIA    V.     RUTTUN    MOLLEE    BhITTTA - 

charjee         .         .         .     .  10  W.  R.  208 

Neynijm  v.  Mazuffer  Wahid  .  11  W.  R.  265 


12. 


Recital    in     lease — Evidence 


of  existence  of  mooktearnamah.  The  recital  in  a 
lease  granted  by  a  husband  of  his  wife's  property 
that  he  was  empowered  by  mooktearnamah  to 
manage  her  business  generally,  is  not  evidence 
against  the  wife  that  such  a  mooktearnamah  existed. 
Bhiknarain  Singh  v.  Necot  Koer 

Marsh.  373  :  2  Hay  446 


13. 


-  Recital  in  will — Evidence   of 


power-of -attorney.  A  recital  in  a  will  of  a  power-of- 
attorney  held  to  be  not  sufficient  evidence  of  such 
power,  there  being  no  evidence  of  the  existence  of 
the  power  or  of  any  circumstance  which  would  enable 
the  Court  to  presume  the  existence  of  such  power. 

BOMANJI   MUNCHERJEE  V.    HOSSAIN   AbDOOLLAH 

5  W.  R.  p.  C.  61 :  1  Moo.  I.  A.  494 


14. 


Age    of     child. 


The  incidental  mention  of  a  child's  age  in  the  recital 
of  a  will  is  no  proof  of  the  exact  age  of  that  child. 
NiLMONEE  Chowdhry  v.  Zuheerunissa  Khanum 

8  W.  R.  371 


15. 


Statement         in 


will  of  value  of  property — Acceptance  of  fihart  en 
partition.  The  statement  in  a  will  as  to  the  value 
of  the  testator's  property  is  no  evidence  thereof 
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The  acceptance  by  one  brother  of  a  certain  sum  of 
money  in  satisfaction  of  his  own  share  in  1868, 
though  it  might  be  evidence  of  the  value  of  the 
ancestral  property  in  that  year,  affords  no  indica- 
tion of  the  value  of  that  property  in  1876.  Laksh- 
MAN  Dada  Naik  v.  Ram  Chandra  Dada  Naik. 
Ram  Chandba  Dada  Naik  v.  Lakshman  Dada 
INaik      .         .        .         .      I.  Ii.  R.  1  Bom.  561 


10.  RENT  RECEIPTS. 

1. Receipts    for    rent — 3Iode   of 

proving.  Dakhilas  should  be  attested  or  proved  by 
some  oral  evidence  in  the  same  manner  as  all  other 
documentary  evidence  ;  the  tenant  should  be  re- 
quired to  attest  them  himself  as  far  as  he  can.  It 
will  then  remain  for  the  zamindar  to  deny  their 
genuineness,  and  he  also  should  be  examined  regard- 
ing them.  Rajessuree  Debia  v.  Shibnath 
Chatterjea     .         .         .     4  W.  R.,  Act  X,  42 


2. 


Unattested        da- 


khilas. Unattested  dakhilas,  without  corrobora- 
tive evidence,  are  not  in  law  sufficient  evidence  of 
payment  of  rent.  Odiut  Zuman  v.  MoraooDDEEN 
Ahmed  alias  Mogul  Jan     .         .     9  W.  R.  241 


LucHMEEPUT    Singh    v. 
Doss 


JUNGULEE     KULLYAN 

.      9  W.  R.  147 

Unattested       da- 


khilas. Dakhilas  unattested,  or  attested  only  by 
the  evidence  of  a  manager  and  mooktear,  were  held 
to  be  no  legal  evidence  of  uniform  payment  of  rent. 
Rbazoonissa  v.  Bookoo  Chowdhrain 

12  W.  R.  267 

Proof     of     hand- 


writing of.  Receipts  for  rent  purporting  to  have 
been  given  by  the  former  owners  of  a  jote  are 
not  admissible  in  evidence  without  proof  as  to  the 
handwriting  of  the  parties  who  gave  them  or  some 
satisfactory  account  of  the  custody  from  which  they 
came.  Womesh  Chundra  Mookerjee  v.  Bama 
DossEE 7  "W.  R.  15 


5. 


Proof  of  receipts. 


To  prove  receipts,  it  is  not  necessary  to  produce 
the  writer  of  them.  The  raiyat  can  prove  his  own 
receipts.  Gang  a  Nab  ay  an  Dass  v.  Saroda  Mo- 
HUN  Roy  Chowdhry 

3  B.  Ii.  R.  A.  C.  230  :  12  W.  R.  30 

6. ^^^ Proof  of  re- 
ceipts. Dakhilas  or  rent-receipts  filed  by  a  raiyat 
in  a  suit  for  arrears  of  rent  or  for  enhancement  must 
be  proved,  whether  denied  by  the  zamindar  or  not. 

KiRTEEBASH    MaYETEE    V.    RaMDHUN    KHORIA 

B.  Ii.  R.  Sup.  Vol.  658 

s.o.  Kirtebash  Mytee  v.  Ramdhun  Kharal 
2  Ind.  Jur.  N.  S.  197  :  7  W.  R.  526 

7.  Proof      of        pe- 

by  a  defendant    in 
enhanced  rates,  to 


ceipts.     Dakhilas  relied  upon 

a.  suit  for  arrears  of  rent  at 

obtain  the  benefit  of  the  presumption  arising  under 
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s.  4,  Act  X  of  1859,  must  be  proved  even  if  not  posi- 
tively denied.  Ramjadoo  Gangooly  v.  Luckheb 
Narain  Mundul       ...       8  W.  R.  488 


8. 


Proof      of      uni- 


form payment.  In  a  suit  for  enhancement  of  rent, 
where  the  defendant  filed  receipts  with  a  ^vritten 
statement  duly  verified  as  proving  uniform  payment 
of  rent,  but  was  not  examined  as  to  the  genuineness 
of  the  receipts  filed. — Held  (by  Loch,  J.),  that  the 
receipts  were  not  proved  ;  (by  Glover,  J.)  that 
there  was  legal  evidence  of  uniform  payment ;  and 
as  the  lower  Court  believed  it,  however  weak,  its  de- 
cision could  not  be  interfered  with.  Luchmeeput 
Singh  Doogub  v.  Woomanath  Mundul 

10  W.  R.  490 


9. 


-^  Proof    of    dakhi- 


las. Where  a  party  filing  dakhilas  deposed  that 
the  amounts  of  rent  he  had  paid  were,  according  to 
the  sums,  entered  in  the  dakhilas,  such  statement 
was  held  not  to  prove  the  dakhilas,  being  merely  a 
deposition  to  the  fact  of  a  certain  payment  of  rent, 
and  not  to  the  authenticity  of  the  document  filed. 

KOYLASH  NaTH  HaLDAR  V.  OOMANATH  ROY  CUOW- 

dhry 11  W.  R.  170 


10. 

proof 


Rent 


recetptSf 
of — Bengal  Tenancy     Act 


of  genuineness 
{VIII  of  J886),  s.  50— Suit  for  enhancement  of 
rent — Appellate  Court,  power  of.  In  a  suit  for 
enhancement  of  rent  the  defendant  produced  certain 
dakhilas  ap4  deposed  to  having  receipted  them  on 
payment  of  rent.  Held,  that  this  was  sufficient  evi- 
dence to  prove  them.  Held,  further,  that  it  was 
perfectly  open  to  the  lower  Appellate  Court  which 
had  to  deal  \vith  the  facts  of  the  case,  to  say  whether, 
taking  the  receipts  which  extended  over  a  number 
of  years  together,  and  having  regard  to  the  fact 
that  the  receipts  did  not  specify  the  years  to  which 
the  amounts  related,  the  amounts  paid  in  any 
particular  year  were  partly  for  the  rents  of  that 
year  and  partly  for  the  arrears  dne  in  respect  of 
previous  years.  Situa  Kanta  Acharjee  v.  Banks- 
war  Shaha     .         .         .    I.  Ij.  R.  24  Calc.  251 

11.  — — Proof  of  pay- 
ment of  rent  or  debt.  A  party  is  perfectly  com- 
petent to  prove  the  payment  of  a  debt  or  rent  by  tho 
production  of  the  receipt  and  proof  that  it  is  the 
document  which  he  received  on  paying  the  money. 
He  is  not  bound  to  summon  the  parties  who  gave 
the  receipts  to  prove  their  signatures,  nor  is  his  own 
evidence  secondary  evidence.  Raj  Mahomed  v. 
Banoo  Rai^t ah     .         .         .         .    12  W.  R.  34 

12.  __     Undisputed    da- 

khilns.  A  Civil  Court  has  every  right  to  accept 
dakhilas  tendered  by  a  pojty  as  undisputed  docu- 
ments, where  the  opposite  party  says  that  he  is  not. 
prepared  to  deny  their  genuineness.  Indro  Bhoo- 
SUN  Deb  v.  Goluck  C^hunder  Chuckerbutty 

12  W.  R.  350 


18. 


Dakhilas,    proof 


of.     The  party  producing  dakhilas  is  bound  to  give 
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some  evidence  of  their  having  been  signed  by  the 
person  by  whom  they  purport  to  have  been  granted, 
although  the  opposite  party  does  not  deny  the 
signature.     Bharut  Roy  v.  Gamga  Narain  Moha- 

FUTTEE 14W.  R.  211 


14.  — 

of.     The 


DakJiilas,  proof 

tenant  deposing   to    the 


evidence   of    a 
genuineness  of  dakhilas  produced  by  him,  if  not  re 
butted,  is  legally  sufficient  to  prove  them.    Madhub 
Chcjnder  Chowdhry  v.  Promothonath  Roy 

20  W.  R.  264 

15. Acknowledgment 

of  receipt  of  re7it —Presumption.  An  acknow- 
ledgment of  the  plaintiff  in  a  former  case  of  having 
realized  a  certain  sum  of  money  on  account  of 
rent  paid  for  three  years  may  afford  some  presump- 
tion that  the  older  items  in  the  account  were  satis- 
fied, and,  if  that  presumption  could  not  be  rebutted, 
might  be  an  answer  to  an  action  on  the  older  de- 
mand.    Enayet  Hossein  v.  Deedar  Bux 

W.  E.  1864,  Act  X,  97 


16. 


Receipts 


hu 


agent  of  landlord.  Receipts  signed  by  the  landlord's 
agent,  if  shown  to  be- authentic,  are  prima  facie  evi- 
dence of  payment  of  rent,  but  not  conclusive  evi- 
dence.    Ameer  Buksh  v.   Yusoof  Alt. 

22  W.  R.  489 


17. 


Evidence  of  rate 


of  rent — Rate  admitted  in  other  cases.  In  suits 
-for  arrears  of  rent,  where  the  account  books  put  in 
by  the  plaintiff"  to  establish  the  rates  claimed  by  him 
were  held  by  the  Coiurts  below  to  be  unreliable,  the 
lower  Appellate  Court  was  considered  to  have  been 
justified  in  accepting  (according  to  its  own  know- 
iedge  of  them)  rates  which  were  admitted  and  had 
been  awarded  in  other  cases.  Budhua  Orawan 
Mahton  v.  Jugessue  Doyal  Singh    24  W.  R.  4 

11.  REPORTS    OF     AMEENS    AND    OTHER 
OFFICERS. 


1. 


Report      of     ameen — Report 

^n  local  enquiry.     Of  the  value  of  a  local  enquiry 

report  made  by  a  competent  official  as  evidence,  see 

•Sarut  Sundari  Dabi  v.  Prosonno  Coomar  Tagore 

6  B.  li.  R.  677  :  15  W.  R.  P.  C.  20 

13  Moo.  I.  A.  607 

Kalee  Doss  Acharjee  v.  Khettro  Pal  Singh 
Roy 17  W.  R.  472 

Chitnder  Coomar  Dutt  v.  Joy  Chunder  X>utt 
MojooMDAR      ....      19  W.  R.  213 


2. 


Reports   on   local 


investigations.  Unless  there  be  very  good  grounds 
for  dissenting  and  differing  from  reports  made  upon 
local  investigations,  the  Courts  even  in  India,  and 
d  fortiori  the  Privy  Council  in  England,  in  dealing 
with  boundary  questions  ought  to  give  great  weight 
to  and  be  guided  by  them.  Raji  Gopal  Roy  v. 
-Gordon  Stuart  k  Co. 

14  Moo.  I.  A.  453  :  17  W.  R.  285 
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Protab   Chunder  Burrooah  v.   Surnomoyee 

19  W.  R.  361 


3. 


Civil     Procedure 


Code,  s.  ISO.  \Vhere  local  enquiry  is  ordered  by  a 
lower  Court,  and  evidence  is  taken  by  an  ameen  and 
a  report  made,  the  return  made  by  the  ameen 
becomes  legal  evidence  under  s.  180J  Act  VIII  of 
1859,  which  the  Appellate  Court  is  not  justified  in 
refusing  to  consider.  Rajnath  Pandah  i'.  Doorga 
Lall 12  W.  R.  136 


Sheo  Doyal  Singh 


4. 


Hodgkinson 

24  W.  R.  342 

Evidence         on 


special  points.  Where  a  Court  ameen  is  appointed 
a  commissioner  under  the  Civil  Procedure  Code,  his 
report  is  only  evidence  on  the  point  to  which  the 
commission  refers  ;  any  report  he  chooses  to  make 
on  any  other  point  is  no  legal  evidence  in  the  case. 
Abdool  Ali  v.  Mutlick  Sudderoodeen  Ahmed 

14  W.  R.  493 

See  Doorga  Churn  Surmah  Chowdhry  v.  Neem 
Chand  Surmah  Chowdhry   ,  24  "W.  R.  208 


5. 

tion 


Local 


investiga- 
an  order  for  a  local 


not  objected  to.  Where 
investigation  under  s.  180,  Code  of  Civil  Procedure, 
is  not  objected  to  by  the  opposite  party  at  the  time 
it  is  made,  the  Court  is  justified  is  viewing  as  evidence 
the  report  of  the  commissioner  and  the  depositions 
taken  by  him,  being  a  part  of  the  record.  Ram- 
BUKHA  Roy  v.  Gobind  Dass  Byragee 

15  W.  R.  291 


6. — Act  X    of   1859, 

«•  73.     The  report  of  an  ameen  under  s.  73,  Act  X  of 

1859,  is  receivable  as  evidence,  and  a  decision  can  be 

legally  based  upon  it.     Su.tun  Kooer  v.  Heithoo 

1  N.  W.  165  :  Ed.  1873,  244 


7. 


Local      investiga- 


tion. The  report  of  an  ameen  upon  a  local  inves- 
tigation is  sufficient  evidence  to  support  a  decree  if 
it  is  believed  by  the  Court  and  considered  sufficient 
without  further  evidence  to  corroborate  it.     Seeta- 

RAM  MOOKEBJBB  V.     RaMNARAIN  MoOKERJEE 

6  W.  R.  51 


8. 


.  Further  evi- 

Whether  it  should 


dence,  however,  may  be  taken, 
be  taken  or  not  is  a  matter  for  the  discretion  of  the 
Court  in  each  case.  In  this  case  the  Court  was  held 
to  have  exercised  a  proper  discretion  in  refusing  to 
receive  further  evidence.  Grish  Chunder  Lahiri 
Shoshi  Shikareswar  Roy 

I.  L.  R.  27  Calc,  951 

L.  R.  27  I.  A.  110 

4  C.  W.  N.  631 


V. 


9. 


An  ameen 's     re- 


port is  evidence  without  any  specific  documents  cor- 
roborating his  finding.  Eshan  Chunder  Sein  v. 
Hurbb   Churn   Dey     .         .         .  2  W.  R.  278 


I 
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GouBEE  Nabain  Mozoomdab  v.  Modhosoodun 
DuTT 2  W.  R.,  Act  X,  1 


10. 


Report      as      to 


measurement — Oral  evidence.  It  is  necessary  that 
oral  testimony  should  be  taken  in  order  to  effect  a 
measurement,  or  that  an  ameen's  report  must  have 
depositions  attached  to  it  to  make  it  legal  evidence. 
Chundeb  Monee  Dossee  v.  Nilambub  Mustofee 

7  W.  R.  43 


11. 


Civil    Procedure 


Code,  1959,  s.  180.  The  report  ot  a  civil  ameen 
and  the  depositions  taken  by  him  are  admissible  as 
evidence  under  s.  180,  Act  VIII  of  1859.  Nuthoo 
V.  Ghunessam  Singh  .         .         .    8  "W.  B.  267 

Abdool  Gunnee  v.  Buttoo  Sheikh 

22  W.  R.  350 

Bhybub  Roy  v.  Nobin  Roy  .    9  W.  R.  601 


12. 


Evidence     taken 


under  powers  given  him.  A  civil  ameen's  report 
and  the  depositions  of  the  parties  and  witnesses 
examined  by  him  must  be  considered,  even  though 
the  Court  exercised  its  discretion  unwisely  and 
wrongly  in  giving  him  too  extensive  powers. 
Umbica  Chubn  Dey  r.  Goltjck  Chundeb  Chuc- 
kebbutty        ....        9  W.  R.  596 

13. 


Depositions  with- 
out report.  An  ameen  had  been  deputed  to 
make  a  local  investigation,  and  had  examined  cer- 
tain witnesses,  but  could  not  examine  the  rest,  or 
complete  his  investigation  and  draw  up  his  report, 
owing  to  the  plaintiff  not  paying  the  necessary  ex- 
penses. Held,  that  the  depositions  of  the  witnesses 
without  the  ameen's  report  were  not  admissible  in 
evidence.  Debnabain  Deb  v.  Kali  Das  Mitteb 
6  B.  L.  R.  Ap.  70  :  14  W.  R.397 

Affirming  on  appeal  Kalee  Dass  Mitteb  i'.  Deb 
Nabain  Deb     .         .         .         .      13  W.  R.  412  , 


14. 


Civil    Procedure 


Code,  1859,  s.  180.  Where  an  ameen  who  had 
been  deputed  to  make  a  local  enquiry  took  the 
depositions  on  oath  of  several  witnesses  on  both  sides 
and  afterwards  for  further  satisfaction  recorded  the 
statements  of  certain  persons  whose  religious  pre- 
judices stood  in  the  way  of  their  giving  evidence  on 
oath : — Held,  that  his  reports  and  the  original 
depositions  on  oath  were  receivable  in  evidence 
under  s.  180  of  the  Code  of  Civil  Procedure.  Dole 
Gobind  Singh  v.  Chamoo  Singh  .  10  W.  R.  312 


15. 


Evidence     taken 


by  ameen.  The  report  of  an  ameen  and  the  evidence 
recorded  on  a  local  enquiry  are  evidence  in  the  suit, 
and  there  is  no  legal  objection  to  the  parties  to  the 
suit  agreeing  that  the  evidence  should  be  taken 
before  the  ameen,  and  that  the  matters  in  dispute 
should  be  referred  to  him  for  enquiry.  Sabat 
Chandba  Roy  v.  Collectob  of  Chittagong 

2  B.  Ij.  R.  Ap.  3 
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16. 


Report  and  map- 


rnade  by  ameen.  A  lower  Appellate  Court  was. 
held  to  have  erred  in  law  in  taking  an  ameen's 
report  and  map  as  its  sole  guide,  and  making  them 
the  sole  basis  and  foundation  of  its  decision  to  the 
total  disregard  of  the  other  evidence  on  the  record. 
Bustee  Sahoo  v.  Jeonabain  Singh 

24  W.  R.  33a 


17. 


Ameen       giving 


credit  to  local  rurnour.  In  a  suit  for  enhancement  of 
rent,  when  the  defendant  objected  in  his  grounds 
of  appeal  that  the  rates  of  the  village  in  which  his 
land  was  situated  were  lower  than  the  pergunnah 
rates  '.—Held,  that  the  Judge  had  no  right  to  take 
the  report  of  an  ameen  who  did  not  give  credit  to. 
defendant's  witnesses  on  account  of  something  he 
heard  in  the  neighbourhood,  but  that  he  ought  him- 
self to  have  examined  those  witnesses.  Tweedik 
V.  PooBNo  Chundba  Gangoolee  .  12  W.  R.  138: 


18. 


Ameen'' s     report 


and  map.  When  an  ameen's  map  is  received  in 
evidence  by  consent,  and  admitted  by  both  parties 
to  be  topographically  correct,  the  Court  is  entitled 
to  look  at  the  ameen's  report  as  explanatory  of  the 
map.  Mahomed  Anwab  Chowdby  v.  Raj  Chun- 
deb Ghose       .         .         .         .      17  W.  B.  522. 

19. _      Question         of 

possession.  The  report  of  an  ameen,  however 
valuable  in  clearing  up  difficulties  as  to  the  identify 
and  position  of  lands,  is,  generally  speaking,  of  no 
value  in  determining  questions  connected  with  the 
possession  oi  lands  in  dispute  in  past  times.  Pban- 
nath  Chowdhry  v.  Mirnomoyee  ^^howdhby 

W.B.  F.  B.  39 


20. 


The     Judge     is 


bound,  under  s.  180  of  Act  VIII  of  1850,  to  take 
notice  of,  and  pronoimce  an  opinion  upon,  evidence 
taken  by  an  ameen  as  to  possession.  Jannobek 
Chowdhrain  v.  Collector  of  Mymensino 

8  W.  R.  287 
21. _ Proof    of      pos- 

session. An  ameen's  report  held  not  sufficient  of  it. 
self  to  prove  possession.  Ameenooddekn  Shaiia 
V.  AsGUR  Ali     .         .         .         .      8  W.  R.  464 


22. 


__  Suit      for     rent 


— Evidence  of  measurement.  In  a  suit  for  rent  for 
1283,  1284,  1283,  and  1286  upon  a  jungleburi  lease 
which  provided  that  the  area  of  jungle  lands  brought 
mider  cultivation  should  be  ascertained  by  measure- 
ment, the  only  evidence  of  measurement  was  a  re- 
port of  an  ameen  made  in  a  previous  suit  in  1879, 
the  accuracy  of  which  report  was  not  proved  in 
the  present  suit.  Held,  that  the  report  itself  was 
not  admissible  in  evidence.  Denobundhtt  Ghose 
V.  NiSTABiNi  Dassee       .         .        12  C.  li.  B.  50- 

23 . Civil   Procedure 

Code,    1859,    9.   180.      The  report  of  an   ameen 
in  »  proceeding  to  make   a  partition,  which  is  a 
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judicial  proceeding  under  s.  1 80,  Act  VIII  of  1 859, 
must  be  treated  in  the  same  way  as  the  report  of  an 
ameen  in  an  ordinary  suit.  The  report  and  depo- 
sitions are  to  be  taken  as  evidence  in  the  suit  and  to 
form  part  of  the  record.  The  Court  is  not  bound 
by  the  report,  but  ought  to  enquire  further  into  the 
matter  if  there  is  any  necessity  for  so  doing,  and  to 
examine  witnesses  bond  fide  tendered  for  examina- 
tion.    AziM  Sabung  v.  Alimooddeen 

17  W.  R.  270 


24. 


Without     juris- 


diction. The  proceeding  of  a  Court  ameen  in  a  sub- 
division where  he  has  no  jurisdiction  cannot  be  a 
legal  proceeding  or  legal  evidence.  Nidhoo  Sircar 
V.  Phillippb     .         .         .         .      10  W.  R.  153 

25. Reports  of  officers  ap- 
pointed under  Bengal  Regulation  I  of 
1814.  Reports  of  officers  appointed  mider  Regula- 
tion I  of  1814,  if  received  as  evidence  in  the  first 
Court  and  not  objected  to  in  the  Appellate  Court, 
may,  imder  certain  circumstances,  be  accepted 
quantum  vaUat.     Bhikoo  Sahoo  v.  Teik  Ali  Khan 

9  W.  R.  86 

26.  Reports  made  by  Collec- 
tors acting  under  Madras  Regulation  VII 
of  1817 — Evidence  of  'private  rights.  Reports  made 
by  Collectors  acting  under  Madras  Regulation 
VII  of  1817  are  not  to  be  regarded  as  having  judicial 
authority  when  they  express  opinions  on  the  private 
rights  of  parties ;  but  being  the  reports  of  public 
officers  made  in  the  course  of  duty  and  under  statut- 
able authority,  they  are  entitled  to  great  considera- 
tion so  far  as  they  supply  information  of  official 
proceedings  and  historical  facts,  and  also  in  so 
tar  as  they  are  relevant  to  explain  the  conduct  and 
acts  of  the  parties  in  relation  to  them  and  the  pro- 
ceedings of  the  Government  founded  on  them. 
MuTTU  Ramalibtga  Seturpati  v.  Perianayagaum 
PiLLAi.  Zamikdar  op  Ramnad  v.  Perianayagaum 
PiLLAi         .         .         .         .       L.  R.  1 1.  A.  209 


27. 


Report  of  special  commis- 


sioner. The  report  of  a  special  commissioner 
was  held  to  be  inadmissible  as  evidence,  as  it  did 
not  come  within  any  provision  of  the  Evidence  Act 
which  would  make  it  admissible.  Leelanund 
SinGH  V.  Lakhputtee  Thakoorani 

22  W.  R.  231 


28. 


Commissioner 


appointed  to  prepare  a  map — Civil  Procedure  Code 
{Act  XIV  of  1882),  8.  392— Statement  of  village 
officers  made  to  such  commissioner  and  recorded  by 
him — Practice.  In  a  suit  as  to  a  right  of  way  a 
commissioner  was  appointed  under  s.  392  of  the 
Civil  Procedure  Code  to  prepare  a  map  of  the 
locality  in  question.  Held,  that  the  statements  of 
the  village  officers  made  to  him  with  regard  to  the 
right  of  way  were  inadmissible  in  evidence. 
SmTAWA  V.  Bhimappa     .      I.  Ii.  R.  24  Bom.*48 

VOL.  II. 
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29. 


Report  of   mouzadar— 2?«- 


port  of  officer  not  competent  under  s.  180,  Civil 
Procedure  Code,  1859.  The  report  of  a  mouzadar, 
not  being  that  of  a  person  competent  witliin  the 
meaning  of  s.  180,  Act  VIll,  1859,  to  report  upon 
matters  in  process  of  judicial  decision,  may  be 
disregarded  by  a  Civil  Court.  Rajaram  Kai.ita  v. 
RooPA  JKagatee  Kalita     .         .     13  W.  R.  113 

30. Facts  derived    from    local 


investigation  as  evidence — Evidence  Act  {I 
of  1872),  s.  3.  The  information  derived  from  a  local 
investigation  by  a  Judge,  though  not  evidence  as  de- 
fined in  Evidence  Act,  is  a  matter  which  he  c  n  t  ke 
into  his  consideration  in  order  to  determine  wl. ether 
a  fact  is  "  proved  "  within  the  meaning  of  the  Act. 
Joy  Coomar  v.  Bundhoo  Lall,  I.  L.  R.  9  Cole. 
363,  referred  to.  Dwarka  Nath  Sardar  v.  Pno- 
suNNO  Kumar  Hajra     .         .     1  C,  W.  IT.  682 


31. 


Report  of  Munsif  on  .ocal 


investigation.  A  Munsif 's  report  of  a  local  inves- 
tigation, when  not  shown  to  be  substantially  erro- 
neous in  its  d'  ti  or  reasoning,  should  convey  the 
greatest  weight  as  evidence  of  the  facts  it  '^ots  forth. 
Wise  v.  Ameeroonissa  Khatoon   .  3  W.  R.  219 


32. 


Ju'^gment    on     facts    ob- 


served  by  Juige,  but  not  proved.  In  a  Huit 
respecting  boundaries,  the  Munsif,  before  settli'.g 
the  issues  in  the  case,  visited  the  locality,  and  in  hi? 
judgment  relied  upon  certain  facts  v\  hich  had  come 
under  his  observation  during  his  visit.  These  facts 
were  not  proved  by  any  evidence,  and  the  Munsif  did 
not  make  any  report  as  to  them.  Tlie  District 
Judge  reversed  the  Munsif' s  decision  on  the  oral 
evidence  given  in  the  case,  holding  that  he  could 
not  ti  ke  notice  of  the  facts  observed  by  the  Munsif 
himself,  and  on  which  he  had  b  ised  his  judg- 
ment. Held,  that,  though  the  result  of  the  en- 
quiry instituted  by  the  Munsif  was  not  evitleuce 
according  to  the  definition  in  the  Evidence  Act,  it 
was  a  matter  before  the  Court  which  might  have 
been  taken  into  consideration.  Held,  also,  that  the 
Munsif  should  have  put  the  result  of  his  investi- 
gation upon  paper.  Joy  Coomar  v.  Bfndhoo 
Lall- .    I.  Ii.  R.  9  Caic.  363  :  12  C.  Ii.  R.  490 

33. Report  of  HBzir —Ciiyil  Pro- 
cedure Code,  1859,  s.  180 — Ameen  — Act  XII  of 
1856.  The  report  of  a  nazir  deputed  to  enquire  into 
the  condition  of  property  in  dispute  under  s.  180, 
Act  VIII  of  1859,  is  admissible  in  evidence,  although 
he  was  not  an  ameen  appointed  underAct  XII  of 

1856.      BUZLAL  ROHIM  V.  LUTAFUT  HOSSEIN.      Kho- 

dejoonnissa  Bibee  v.   Lutaput  Hossein 

W.  R.  1864,  171 

34. Report     of    sheristadar — 

Civil  Procedure  Code,  1859,  s.  180.  The  report  of  a 
sheristadar  is  not,  under  s.  180  of  the  Code  of  Civil 
Procedm-e,  and  in  view  of  the  fact  that  there  wa« 
a    commissioner     attached    to     the    Court,    legal 
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evidence.     Byjnath  Singh  v.   Indrujeet   Kooeb 

8  W.  R.  331 

35.  Local      investi- 


gation. The  report  of  a  sheristadar,  after  local  in- 
vestigation, cannot  be  legal  evidence,  unless  it  is 
shown  that  no  Civil  Court  ameen  was  available  for 
the  duty  in  the  district.  Goluck  Chunder  Kool 
«.  DooKHEE  Ram      .         .         .12  W.  R.  206 


12.  MISCELLANEOUS  DOCUMENTS. 


1. 


Acknowledgments— ^cZmia- 

ston  of  amount  of  debt.  An  unsigned  paper,  by 
which  a  person  who  agreed  to  the  contents  of  that 
paper  admitted  that  he  owed  the  amount  there 
stated,  received  in  evidence  as  an  acknowledgment 
in  a  suit  for  recovery  of  the  debt  admitted  by  such 
acknowledgment.  Eduljee  Framjee  v.  Abdoola 
Hajee  Cherak 

1  Moo.  I.  A.  461  :  5  W.  R.  P.  C.  58 

a.  Books  of  history — Evidence  of 

usage  or  local  custom.  Observations  on  the  use  of 
books  of  history  to  prove  local  custom.  Vallabha 
V.  Madusudanan     .       .     I.  Ii.  R.  12  Mad.  495 

3.  Evidence      Act  {I 

of  1872),  ss.  57,  87— Books  of  history.  In  decid- 
ing a  suit  the  District  Judge  referred  to  a  Portuguese 
work  dated  1606,  ^^  India  Orientalis  Christiana,  " 
published  in  1794,  and  Hough's  ''History  of 
Christianity  in  India,''  published  in  1839.  Hdd, 
that  the  District  Judge  was  justified,  under  ss.  67 
and  87  of  the  Evidence  Act,  in  referring  to  the  books 
above    mentioned.     Augustine    v.    Medlycott 

I.  Ii.  R.  15  Mad.  241 

4, Bundobust         papers — Evi- 

deuce  of  commencement  of  tenure  and  assessment  of 
rent.  Bundobust  papers  are  nothing  more  than  a 
contemporaneous  record  or  tenures  as  they  existed 
in  the  years  specified,  and  do  not  in  any  way  im- 
port the  commencement  of  a  tenure  or  a  fixing  of 
the  rent  at  that  particular  time.  Dhun  Singh 
Roy  v.  Chundeb  Kant  Mookerjee 

4  W.  R.,  Act  X,  43 


5. 


Canoongoe         papers — Pro- 


ceedings of  settlement  officers — Evidence  of  per- 
gunnah  rates  and  measurement.  Canoongoe  papers 
and  proceedings  of  settlement  oflficers  are  good  evi- 
dence in  questions  of  pergunnah  rates,  standards  of 
measurement,  and  the  like.  Nund  Duntpat  t;. 
Tara   Chand    Pbitheebareb 

2  W.  R.,  Act  X,  13 


6. 


Evidence    of   rate 


■of  rent.  How  far  and  when  Canoongoe  papers  are 
admissible  as  evidence  for  the  zamindar  as  to  the 
rate  of  rent  paid  by  the  raiyat.  Kheeromonbb 
DossBB  V.   Beejoy   Gobind   Bural 

7  W.  R.  533 


7. 


Evidence   of   pro- 


per custody.     Old  canoongoe-papers  cannot,  in  the 
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absence  of  evidence  to  show  what  they  are  and  that 
they  came  out  of  proper  custody,  be  received  in 
evidence ;  before  such  papers  can  be  admitted  as 
evidence  against  a  party,  it  must  be  shown  hoM 
they  can  be  used  against  him.  Dwarka  Nath 
CHUCKEBBUTyY  V.  Tara  Soondbry  Burmonbe 

8  W.  R.  517 

8. Collection       papers — Papers 

to  refresh  memory.  Collection  papers  are  no  evi- 
dence per  se  ;  they  can  only  be  used  when  they  are 
produced  by  a  person  who  has  collected  rent  in  ac- 
cordance mth  them,  and  who  merely  uses  them  for 
the  purpose  of  refreshing  his  memory.  Mahomed 
Mahmood  v.  Safab  Ali  .  I.  L.  R.  11  Calc.  407 

9. Confessions— <SM»t        against 

approver — Confession  and  evidence  at  crimiiial 
trial  if  admissible — Criminal  Procedure  Code 
{Act  V  of  1898),  s.  339— Sessions  Court's  find- 
ing if  binds  Civil  Court — Civil  suit  if  barred 
— Merger  of  tort  in  felony,  rule  of — Applicability 
in  India — Civil  Procedure  Code  (Act  XI V  of  1882), 
8.  11.  Held,  that  the  confession  and  sworn 
evidence  of  an  approver  in  a  criminal  trial  for 
dacoity,  are  admissible  in  evidence  against  him  in  a 
suit  for  damages  brought  against  him  by  the  com- 
plainant for  having  instigated  the  dacoity.  Held, 
further,  that  the  Civil  Court  could  act  upon  such 
statements  even  though  the  Sessions  Judge  did  not 
think  it  safe  to  convict  the  accused  upon  such  state- 
ments. "  The  conditions  for  receiving  and  acting 
on  evidence  in  Civil  Courts  are  very  diflFeront  to 
those  governing  the  procedure  of  Criminal  Courts. 
Specially  isj/hia  the  case  with  respect  to  the  state- 
ments of  accused  persons  and  accomplices." 
Having  regard  to  the  provisions  of  s.  11  of 
the  Civil  Procedure  Code,  the  fact  that  the  criminal 
trial  had  not  resulted  in  a  conviction  of  the  accused 
was  no  bar  to  the  institution  of  the  civil  suit  against 
him.  Keshab  Nath  Bhattacharya  v.  Manirud- 
DiN  Sarkar  (1908)       .         .     13  C.  W.  N.  501 

10. Criminal  Court,  proceed- 
ings in — Suit  for  damages  for  assault — Previous 
contnction  of  defendant.  In  a  suit  for  damages  for 
an  assault,  the  previous  conviction  of  the  defendant 
in  a  Criminal  Court  is  no  evidence  of  the  assault. 
The  factum  of  the  assault  must  be  tried  in  the  Civil 
Court.     Ali  Buksh  v.   Samiruddin 

2  B.  L.  R.  A.  C.  31 :  12  W.  R.  477 


11. 


Plea  of      guilty 


—  Verdict  of  conviction.  A  plea  of  guilty  in  the 
Criminal  Court  may,  but  a  verdict  of  conviction 
cannot,  be  considered  in  evidence  in  a  civil  case. 
Shumboo  Chundeb  Chowdby  v  Modhoo   Kyburt 

10  W.  R.  56 


12. 


-Finding  on  facts. 


A  proceeding  of  a  Criminal  Court  is  not  admissible 
as  evidence  ;  a  Civil  Court  is  bound  to  find  the  factB 
for  itself.     Keramutoollah  v.  Gholam  Hossbin 

9W.  R.  77 
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13. 


Malicious      pro- 


secution— Suit  for  damages — Evidence,  admissibility 
of  judgment  of  acquittal.  In  a  suit  for  damages  for 
malicious  prosecutions,  the  order  of  the  Criminal 
Court  acquitting  the  plaintiff  is  admissible  in  evi- 
dence. Although  the  reasonings  in  the  judgment 
and  the  conclusions  drawn  from  them  are  not 
binding  or  conclusive,  yet  the  judgment  may  be 
looked  into  for  the  purpose  of  seeing  what  the 
circumstances  were  which  resulted  in  the  acquittal. 
Rai  Juno  Bahadur  v.  Rai  Gudor  Sahoy 

1  C.  W.  N.  537 


14. 


Judgment         in 


criminal  case.  In  a  suit  for  arrears  of  rent  from 
a  patnidar,  where  plaintiif  stated  that  he  had,  on  an 
allegation  made  by  defendant  that  a  dacoity  had 
taken  place  in  her  house,  allowed  her  an  abatement ; 
but  finding  from  a  judgment  of  the  High  Court  that 
no  such  dacoity  had  taken  place,  he  claimed  full 
rents  : — Heldy  that  the  High  Court's  judgment  was 
admissible,  with  a  view  to  ascertain  the  truth  of 
plaintiff's  case.  Enayet  Hossein  v.  Khoobun- 
NissA Q'W.  11.246 


15. 


Title    to      stolen 


property — Verdict  of  Criminal  Court.  The  verdict 
of  a  Criminal  Court  with  respect  to  the  alleged  theft 
of  notes  is  no  evidence  of  the  ownership  of  such 
notes.     Panna  Lall  v.  Gopiram  Buzuriah 

3  B.  L.  R.  Ap.  2 

16. Proceedings  under 

Act  IV  of  1840.  Held  (by  Maekby,  J.),  that 
a  Judge  was  justified  in  rejecting  as  evidence  a  pro- 
ceeding under  Act  IV  of  1840.     Abdool  Ali  v. 

MULLICK   SUDDEROODEBN  AhMED  .  14  W.  R.  493 


17. 


Documents     filed 


in  case  under  Cri^ninal  Procedure  Code,  s.  318. 
Documents  filed  in  a  case  under  s.  318,  Code  of 
Criminal  Procedure,  cannot  be  accepted  as  evidence 
in  a  suit  before  a  Deputy  Collector.  Choobun 
Singh  v.  Dhoorub  Singh     .         .    11  W.  R.  171 

18. Criminal  Pro- 
cedure Code  {Act  XXV  of  1861),  s.  318  {Act 
X  of  1872),  s.  530,  and  {Act  X  of  1882),  s. 
145 — Reports  accompanying  orders  for  possession — 
Evidence  Act  {I  of  1872),  s.  13 — Maps,  proof  of — 
Suit  for  possession  where  defendant  is  in  possession 
under  order  of  Criminal  Court — Onus  of  proof 
— Boundaries  of  land  diluviated  and  reformed. 
Orders  for  possession  under  Act  XXV  of  1861,  s.  318, 
Act  of  X  1872,  s.  530,  and  Act  X  of  1882,  s.  145, 
relating  to  ' '  Disputes  as  to  immovable  property," 
are  merely  police  orders  made  to  prevent  breaches 
of  the  peace,  and  decide  no  question  of  title.  Such 
orders  are  admissible  in  evidence,  on  general  prin- 
ciples as  well  as  under  the  Evidence  Act  (I  of  1872), 
s.  1.^,  to  show  the  fact  that  such  orders  were  made. 
This  necessarily  makes  them  evidence  of  the  follow- 
ing facts  appearing  on  the  orders  themselves,  viz., 
who  the  parties  to  the  dispute  were  ;  what  the  land 
in  dispute  was ;  and  who  was  declared  entitled  to  re- 
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tain  possession.  For  this  purpose  and  to  this  extent 
such  orders  are  admissble  in  evidence  for  and  against 
any  one  when  the  fact  of  possession  at  the  date  of  the 
order  has  to  be  ascertained.  If  the  lands  referred 
to  in  such  an  order  are  described  by  metes  and 
bounds  or  by  reference  to  objects  or  marks  physi- 
cally existing,  these  must  necessarily  be  ascertained 
by  extrinsic  evidence,  i.e.,  the  testimony  of  persons 
who  know  the  locality.  If  the  order  refers  to  a  map, 
that  map  is  admissible  in  evidence  to  render  the 
order  intelligible,  and  the  actual  situation  of  the 
objects  drawn  or  otherwise  indicated  on  the  map 
must,  as  in  all  cases  of  the  sort,  be  ascertained  by 
extrinsic  evidence.  Reports  accompanying  the 
orders  or  maps  and  not  referred  to  in  the  orders, 
may  be  admissible  as  hearsay  evidence  of  reputed 
possession  ;  but  they  are  not  otherwise  admissible 
unless  they  are  made  so  by  s.  13  of  the 
Evidence  Act.  Although  an  order  for  possession 
under  the  Criminal  Procedure  Code  confers  no 
title,  yet  the  person  in  possession  can  only  be  evicted 
by  a  person  who  can  prove  a  better  right  to  the 
possession  himself.  Where,  therefore,  the  plaintiff 
sued  for  possession  of  disputed  land,  of  which  the 
defendant  had  been,  by  an  order  under  s.  145  of  the 
Criminal  Procedure  Code  (Act  X  of  1882),  made 
in  1888,  declared  to  be  in  possession  :  Held,  that  the 
onus  was  on  the  plaintiff  to  prove  her  title  to  the 
land.  Where,  however,  she  had  done  so,  and  had 
obtained  a  decree  in  her  favour,  the  onus  is  on  the 
defendant  (who  is  the  appellant)  to  show  that  the 
decision  of  the  High  Court  was  wrong,  and  where 
it  was  wrong.  To  induce  the  Judicial  Committee  to 
reverse  the  judgment  appealed  from,  the  appellant 
must  do  something  more  than  show  that  the  plaint- 
iff's  title  is  not  free  from  doubt,  and  must  at  least 
give  some  acceptable  explanation  of  the  circum- 
stances which  have  led  the  Court  below  to  its  conclu- 
sion. The  principle  laid  down  in  Raj  Kumar  Roy 
V.  Gobind  Chunder  Roy,  I.  L.  R.  19  Calc.  660, 
followed.  In  a  case  of  disputed  boundaries,  to 
prove  a  map,  a  witness  was  called,  who  had  assisted 
as  an  Amin  in  preparing  it  with  another  Amin,  who 
was  dead  ;  the  witness  had  little  or  no  knowledge 
of  sm"veying,  but  the  Amin  with  whom  it  was  pre- 
pared was  a  skilled  surveyor ;  and  the  Collector, 
who  was  also  dead,  had  tested  the  accuracy  of  the 
measurements.  Held,  that  the  map  was  sufficiently 
proved  to  be  admissible  in  evidence.  On  the  evi- 
dence,  the  Judicial  Committee  upheld  the  decision 
of  the  High  Court  that  the  plaintiff  had  proved  her 
title   to   the   disputed   land.       Dinomoni    Chow- 

DHRANI    V.    BrOJO    MoHINI    ChOWDHRANI    (1901) 

I.  L.  R.  29  Calc.  187  : 

B.C.  6  C.  W.  N.  386  : 

Ii.  R.  29  I.  A  24 


19. 


Deceased  person,  statement 


\)-y — Statement  against  his  interest  or  proprietary 
right.  The  principle  upon  which  the  admisBibility 
of  a  written  statement  made  by  a  deceased 
person    is    determined     is     whether    it    has  been 
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made  under  such  circumstances  as  make  it  reason- 
able to  suppose  that  it  was  done  bond  fide,  and  that 
the  allegations  it  contains  are  true  ;  and  if,  as  a 
whole,  it  is  against  the  interest  or  the  proprietary 
right  of  its  author,  such  parts  as  are  in  his  favour 
cannot  be  rejected.  Leelanund  Singh  r. 
Lakhptttteb  Thakoorani  .         .  22  W.  B.  231 


20. 


- Dep o sitions — Living  witnesses. 


Depositions  of  witnesses  in  a  former  suit  are 
not  admissible  in  evidence  when  those  witnesses 
are  living,  and  their  oral  evidence  is  procurable. 
Habish  Chundeb  Chtjkebbutty  r.  Tara  Chand 
Shaha  .         .         .         .    2  B.  Ij.  R.  Ap.  4 


NiBPAL  Singh  v.  Goyadat 
21 


.     3  Agra  311 

Depositions 

irregularly  taken  on  commission.  Where  a  Com- 
missioner took  the  evidence  of  witnesses  uhen  the 
last  return  day  of  the  commission  had  expired,  it 
was  held  that  the  depositions  of  the  witnesses  were 
not  admissible  in  evidence  in  the  muse.  Gbegoby 
V.  Dooly  Chand  14  W.  B.  O.  C.  17 


22. 


Depositions — A  d- 


missihility — Presumption — Indian  Merchant  Ship- 
ping Act  {V  of  1883) — Preliminary  enquiry — State- 
ments not  challenged.  In  the  course  of  a  preliminary 
enquiry,  held  imder  the  Indian  Merchant  Shipping 
Act  of  1883,  to  investigate  into  a  collision,  the 
defendant  Company  being  represented  by  their 
attorney,  certain  officers  of  the  defendant  Com- 
pany made  certain  statemeufB  on  oath.  Heldf  that 
the  failure  of  the  attorney  of  the  defendant  Com- 
pany to  challenge  the  accuracy  of  these  statements 
afforded  a  strong  presumption  that  the  imputations 
against  the  defendant  Company  therein  contained 
were  correct,  and  on  this  groimd,  among  others, 
the  statements  were  admissible  in  evidence. 
Simpson  v.  Bobinson,  12  Q.  B.  511.  B.  v.  Coyle,  7 
Cox  C.  C.  76  ;  Morgan  v.  Evans,  3  CI  A  Fin.  159  ; 
Freeman  v.  Cox,  L.  B.  8  Ch.  D.  148,  Hampden 
v.  Wallis,  L.  B.  27  Ch.  D.  251.  and  Sokram 
Misser  v.  Crowdy,  19  W.  B.  283,  referred  to. 
Asiatic  Steam  Navigation  Company  r.  Bengal 
Coal  Company  (1908).        I.  Ii.  R.  35  Calc.  751 


23. 


Document     receipt-book — 


Book  kept  by  attorney — Beceipt  given  by  defendant 
for  documents  of  title — Admission.  A  witness  (an 
attorney)  cannot  refer  to  his  documents  receipt- 
book  in  order  to  enable  him  to  say  whether  a  docu> 
ment  of  a  particular  character  and  date  was  in  his 
possession  on  a  particular  day.  A  receipt  by  the  de- 
fendant for  documents  relating  to  his  title  in  a  suit 
is  receivable  in  evidence  as  being  in  the  nature  of 
an  admission  signed  by  the  defendant.  Madhab 
Chundea  Dutt  v.  Rajkisto  Sett      .     Cor.  148 


24. 


Documents  **  -w^ithout  pre- 


judice '* — Questions  of  admissibility  of  document — 
'•  Without  prejudice''— Evidence  Act  {I  of  1872), 
8.  23.  In  a  suit  for  R465  the  defendant  pleaded 
limitation.  In  reply  the  plaintiff  relied  on  an  ack- 
nowledgment   of  the  debt  given  by  the  defendant. 


EVIDENCE— CIVIL  CASES— confef. 

12.  MISCELLANEOUS  DOCUMENTS— confcf. 

The  alleged  acknowledgment  was  written  on  a  post- 
card sent  by  the  defendant  to  the  plaintiff.  It  was 
in  Gu.iarati,  and  was  as  follows  :  "  I  was  bound  to- 
send  1130  according  to  my  vaida  (fixed  time),  but  on 
accomit  of  the  receipt  of  the  intelligence  of  the  death 
of  my  father,  I  have  not  been  able  to  fulfil  my 
promise.  But  now,  on  his  obsequies  being  over,  I 
will  positively  pay  R30  at  Shet  Mervanji's.  You^ 
Sir,  should  not  entertain  any  anxiety  whatever  in 
respect  thereof.  As  to  whatever  debts  may 
be  due  by  my  old  man,  I  am  bound  to  pay  the 
same  so  long  as  there  is  life  in  me.  This  is,  indeed, 
my  earnest  wish.  Aft«r  this,  God's  will  be  done. 
Therefore,  I  will  positively  pay  R30."  The 
postcard  bore  on  it  also  the  words  **  without 
prejudice  "  in  English.  The  lower  Courts  held 
that  it  was  therefore  inadmissible  in  evidence,, 
and  consequently  that  the  plaintiff's  claim  was 
barred,  and  they  dismissed  the  suit.  The  plaint- 
iff thereupon  applied  to  the  High  Court  in  its  extra- 
ordinary jurisdiction  and  obtained  a  rule  nisi  to  set 
aside  the  decree  of  the  lower  Courts  on  the  ground 
that  the  postcard  had  been  improperly  excluded 
from  evidence.  Held,  discharging  the  rule,  that 
even  if  the  postcard  were  admissible  in  evidence, 
it  did  not  amount  to  an  acknowledgment  of  the 
debt  claimed  by  the  plaintiff,  which  was,  therefore, 
barred  by  limitation.  Per  Candy,  J. — I  doubt 
whether  the  postcard  was  inadmissible  in  evidence. 
To  exclude  it  from  evidence,  it  would  be  necessary 
to  hold  that  the  words  *'  without  prejudice  '* 
amounted  to  an  express  condition  that  the  card 
should  not  be  used  in  evidence  against  the  AATiter. 
In  Englaqd  apparently  the  card  would  have  been 
admissible :  In  re  Dnintrey  [1893],  2  Q.  B.  116. 
Madhavabav  Gankshpant  Oya  r.  Gulabbhai 
Lallubhai     .         .         .    I.  Ii.  R.  23  Bom.  177 

26. Endorsed  promissory  notes 

—Negotiable  Instruments  Act  (XXVI  of  ISSl), 
s.  51 — Promissory  note  in  favour  of  tivo  payees — 
Endorsement  by  one  in  favour  of  the  other — Suit  6y 
endorsee  as  such — Maintainability — Suit  by  endorsee 
as  assignee  of  chose  in  action — Endorsenient 
eindence  of  assignment.  Where  a  promissory  note 
has  been  made  in  favour  of  two  payees,  one  of  whom 
endorses  it  to  the  other,  the  endorsee  cannot  sue 
on  the  note  as  endorsee  or  as  one  of  two  joint  payees. 
He  may,  however,  maintain  a  suit,  in  respect  of  the 
amount  due  under  the  note,  as  assignee  of  the  chose 
in  action.  Although  such  an  endorsement  cannot 
operate  as  an  endorsement  under  the  law  merchant^ 
it  may  be  relied  on  as  evidence  of  an  assignment 
by  way  of  release  in  favour  of  the  endorsee.  Rule 
428  of  the  Rules  of  Procedure  of  the  Presidency 
Small  Cause  Court  is  not  ultra  vires.  Muhammad 
Khumabali  r.  Rang  a  Rao  (1901) 

I.  Ii.  R.  24  Mad.  654 


26. 


Books  of  account — Enhance- 


ment of  rent,  evidence  of  grovnd  of — Increased  value 
of  produc;  evidence  to  prove.  In  a  suit  for  enhance- 
ment of  rent,  the  plaintiff,   among  other  grounds. 
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contended  that  the  value  of  the  produce  of  the  land 
had  increased,  and  called  witnesses  belonging  to  the 
•cultivating  class,  who  stated  from  memory  the  prices 
which  had  prevailed  in  the  locality  for  a  number 
of  years.  The  District  Judge  considered  this  evi- 
dence to  be  no  safe  guide  to  the  value  of  produce, 
V.  hich  he  held  could  only  be  proved  by  traders  and 
merchants  Avith  books  of  accounts,  by  which  their 
memory  could  be  refreshed  and  tested.  Heldy  that 
the  evidence  adduced  was  relevant,  and  entitled  to 
•consideration.  Hueo  Peesad  Roy  v.  Womatara 
Debee     .  I.  L.  R.  7  Cale.  263  :  8  C.  L.  R.  449 


27. 


Entries     by      officer      of 


Court — Evidence  Act  {II  of  1855),  s.  4 — Entries 
by  nazir — Issue  of  warrant.  Under  s.  4,  Act  II 
of  1855,  a  Court  is  entitled  to  refer  to  entries  made 
by  'ts  own  officer,  the  nazir,  and  find  thereon  that 
a  warrant  had  been  issued  in  accordance  with  an 
application  admitted  to  have  been  made.  Nilkunt 
Chuckerbutty  v.  Shed  Narain  Koonwar 

8  W.  R.  276 


28. 


Government 


Gazette — 


'Conditions  of  sale,  proof  of — Suit  to  cancel  patni 
.tenure.  The  Government  Gazette  containing  the 
advertisement  of  sale  and  a  printed  paper  purport- 
ing to  be  the  conditions  of  sale  alluded  to  in  the 
Gazette  and  issued  from  the  Master's  office  ir.  the 
name  of  the  Master,  were  admitted  in  evidence  to 
prove  the    actual    conditions  of  the   deed  of   sale. 

.JOTENDRO   MOHUN   TaGORE    V.  BrOJOSOONDRY. 

W.  R.  1864,  50 


29. 


Hand^vriting — Forgery. 


■  Wnere  evidence  could  have  been  adduced,  and  was 
not  as  to  a  handwriting  being  forged,  and  the 
Judge  by  comparison  with  other  handwriting, 
held  it  to  be  a  forgery,  such  finding  was  disappoved 
of.  KuRALi  Prashad  Mjsser  v.  Anantaram 
Hajra     .      8  B.  Ii.  R.  490  :  16  W.  R.  P.  C.  16 


30. 


Income-tax     returns — Pro- 


duction and  admissihility  in  evidence  of  income- 
tax  papers — Income  Tax  Act  {II  of  1886),  s.  38 — 
Rale  16  of  rules  viade  hy  Local  Government  under 
Income  Tax  Act.  Rule  16  of  the  rules  made  by  the 
Local  Government  under  s.  38  of  the  Licome  Tax 
Act  (II  of  1886)  does  not  apply  to  the  production  of 
income-tax  papers  in  a  Court  of  law  in  a  suit  be- 
tween two  partners.  Lee  v.  Birrel,  3  Camp.  337, 
and  Mayn^s  Commentary  on  the  Criminal  Law,  pp. 
86,  87,  cited.     Jadobram  Dey  v.  Butxoram  Dey 

I.  Ii.  R.  26  Calc.  281 

31.  Issumnuvissi    papers— JS^n- 

hancement  of  rent — Possession.  In  a  suit  by 
a  purchaser  of  a  patni  at  a  sale  for  arrears  of  rent 
to  enhance  the  rent  of  the  ghatwal  under  Regulation 
VIII  of  1819. — Held,  that  issumnuvissi  papers  for 
1811-1813,  stating  that  the  amomit  held  by    the 

.ghatwal  was  100  bighas,  did  not  entitle  the  plaintiff 
to  enhance  the  rent  of  the  surplus  over  that  100 
bighas  in  the  face  of  satisfactory  oral  evidence  of 

iloag  uninterrupted  possession.     Farquharson  v. 

IDwarkanauth  SiNQft.      .         .    8  B.  L.  R.  504 
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s.o.  Farqxjharson  v.    Government   op  Bengal 
14  Moo.  I.  A.  259  :  16  W.  R.  P.  C.  29 

Affirming  Erskine  v.   Government 

8  W.  R.  223 

and    Government   v.    Fergusson    9  "W.  R.  158 


32 


Eabuliats — Evidence    against 


third  parties.  In  a  suit  for  declaration  of  title  and 
confirmation  of  possession,  where  plaintiff  claimed 
as  having  the  right  title,  and  interest  of  the  former 
zamindar  in  executiosi  of  a  decree  against  him, 
urging  that  the  lands  were  part  of  the  khas  lands  of 
the  estate  and  defendants  claimed  the  lands  as 
part  of  their  maurasi  tenure  obtained  from  the  same 
zamindar :  Held,  that  attested  kabuliats  filed  by  the 
plaintiff,  though  good  evidence  as  between  plaintiff 
and  the  tenants  of  the  land,  could  not,  in  regard  to 
a  third  party,  be  held  as  evidence  in  the  absence 
of  the  tenants  themselves,  who  should  have 
been  examined.  Mohima  Chtjnder  Chuckeb- 
BuriY  V.  PooRNO  Chunder  Banerjee 

11  W.  R.  165 


33. 


Kursinama — Evidence  Act  (I 


of  1872),  s.  32,  cl.  {5) — Statements  hy  members  of 
family  as  to  relationship — Document  admitted  in  first 
Court  without  objection — Objection  to  admissibility 
not  allowed  on  appeal.  In  an  application  ^or 
Letters  of  Administration,  the  right  of  the  appli- 
cants to  be  considered  the  next  heirs  of  the 
deceased  depended  on  proof  that  the  relationship 
between  their  great-great-grandfather  and  the 
great-great-grandmother  of  the  deceased  was  that 
of  full  brother  and  sister.  To  prove  this,  a 
kursinama,  or  genealogical  table,  made  by  the 
ancestress  of  the  deceased  "  by  the  pen  of 
gomasta,*'  and  alleged  to  have  been  filed  by  her  in 
1804  in  a  suit  to  establish  the  same  fact,  and  a 
certified  copy  of  an  ewaznama,  or  deed  of  exchange, 
dated  17th  January  1782,  and  corroborating  the 
kursinama  as  tothe  relationship,  were  produced  by 
the  applicants.  The  kursinama  was  admitted  in  the 
first  Court  without  objection.  Both  documents, 
which  were  pronounced  genuine  and  admissible  in 
evidence  by  the  District  Judge,  were  held  by  the 
High  Court  to  be  forgeries.  Held,  that  the  kursi- 
nama was  admissible  in  evidence,  lleld,  also,  that 
it  was  too  late  on  this  appeal  to  object  to  the  admis- 
sibility in  evidence  of  a  document  which  had  been 
admitted  without  objection  in  the  first  Court. 
The  certified  copy  of  the  ewaznama  was  also  held 
to  be  admissible  in  evidence.  On  the  question  of 
the  genuineness  of  both  documents,  their  Lordships 
supported  the  conclusion  arrived  at  by  the  District 
Judge,  and  held,  that  the  title  of  the  applicants 
was  established.  Shahzadi  Begam  v.  Secretary 
OP  State  for  India  (1907) 

I.  Ii.  R.  34  Calc.  1059  ; 
L.  R.  34  I.  A.  194 


34. 


Iietters — Letter     from    Judge 


as  to  irregularity  in  return  to  commission.  A  letter 
from  a  Judge  cainot  be  given  in  evidence  to  show 
that  a  formal  return,  made  by  him  on  a  commission 
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to  examine  witnesses,  was  wrong.    Land    Mort- 
gage Bank  of  India  v.  Munsub  Ali 

1  O.  L.  K.  239 


85. 


Letters      between 


members  of  a  joint  family  and  the  kurta  of  the  family. 
In  a  suit  by  a  member  of  a  joint  Hindu  family  to 
recover  possession  of  certain  property  alleged  to 
belong  to  the  joint  estate,  but  which  had  been  pur- 
chased by  the  defendant  at  a  sale  in  execution  of  a 
decree  against  R,  a  member  of  the  family,  for  his 
eeparate  debt,  letters  between  B,  the  kurta  of  the 
family,  and  B,  relative,  to  the  purchase  by  the  latter, 
as  his  separate  property  of  the  estate  in  dispute, 
were  admitted  in  evidence  as  against  the  defendant. 
BoDH  Singh  Doodhoobia  v.  Gunesh  Ciiundeb 
Sen        .    12  B.  L.  R.  P.  C  317  :  19  W.  R.  356 


36. 


Record    of    market- rate— 


Ascertainment  of  marked  rate  in  suit  on  an  agreement 
of  indemnity.  Where  the  Court  has  had  the  advant- 
age of  having  in  evidence  before  it  a  record  of  the 
market  rate  of  any  particular  day  made  up  by  a 
broker  of  intelligence  and  experience,  such  a  re- 
cord should  be  received  as  evidence  of  the  parti- 
cular state  of  the  market  on  that  day.  Nabain 
Chundeb  Dhub  v.  Cohen  I.  L.  R.  10  Calc.  565 

37.  - 


Marriage       register— i?e- 

gistration  of  Mahomedan  marriages — Restitu- 
tion of  conjugal  rights — Bengal  Act  I  of  1876, 
t.  6,  Sch.  A — Copy  of  entry  in  register — Evidence. 
A  husband  and  wife,  Mahomedans,  registered  their 
marriage  under  Bengal  Act  I  of  1876,  setting  out  in 
the  form  prescribed  in  Sch.  A  to  the  Act  as  "  a 
special  condition  "  that  the  wife  under  certain  cir- 
oumstances  therein  set  out  might  divorce  her  hus- 
band. These  circumstances  occurred,  and  tho  wife 
divorced  her  husband.  Heldy  in  a  suit  by  the  hus- 
band for  restitution  of  conjugal  rights,  that  the 
"special  condition  "  was  a  matter  which  under  the 
provisions  of  the  Act,  it  was  the  duty  of  the  Maho- 
medan Registrar  to  enter  in  the  register,  and  there- 
fore a  copy  of  the  entry  in  the  register  was  legal  evi- 
dence of  the  facts  therein  contained.  Khadem  Ali 
V.  Tajimunissa      .         .     I.  li.  R.  10  Calc.  607 
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trade.     Peninsulab  and  Obiental  Steam  Navi- 
gation Co.  V.  Manickji    Naeainji  Padsha 

4  Bom.  O.  C.  169 


custom — Ueagt  of  carriers — Liability  of  carriers  for 
damage  to  goods.  The  defendants,  carriers  between 
Hongkong  and  Bombay,  by  a  condition  annexed  to 
their  bill  of  lading,  stipulated  that  they  should  not 
be  responsible  for  damage  to  goods  arising  from  in- 
Buffioienoy  of  packing.  The  plaintiff  shipped  certain 
goods  in  one  of  defendant's  steamers  in  packages 
which,  though  in  fact  insufficient,  were  packages  of 
the  kind  ordinarily  used  for  the  conveyance  of  such 
goods  from  Hongkong  to  Bombay.  In  an  action 
brought  to  recover  damages  for  injury  to  the 
packages : — Held,  that  evidence  of  mercantile  usage 
or  custom  would  be  admissible  to  show  that  the 
words  *'  insufficiency  of  package  "  should  not  be 
taken  in  their  ordinary  sense,  but  as  meaning  in- 
sufficient according  to  a  special  custom  of  the  China 


39. 


Mutation       proceedings — 


Evidence  Act,  s.  80 — Statement  in  mutation  pro- 
ceeding— "  Documents.^^  In  a  suit  for  recovery  of 
lands  claimed  partly  in  virtue  of  rights  obtained 
under  a  kobala  and  partly  in  virtue  of  rights  pur- 
chased at  a  sale  in  execution  of  a  decree  in  which 
the  lower  Appellate  Court  refused  to  recognize  a 
statement  made  before  a  Collector  in  a  mutation 
proceeding  as  a  "  document  "  under  the  Evidence 
Act :— Held  by  the  High  Court,  that  a  statement 
made  before  a  Collector  in  a  mutation  proceeding  is 
a  document  entitled  to  be  received  as  evidence 
under  s.  80  of  the  Evidence  Act.  Budbee  Lalt^  v. 
Bhoosee    Khan       .         .  25  W.  B.  134 


40. 


Notes  of  depositions — Evi- 


dence irregularly  taken.  Rough  notes  taken  down 
by  an  Assistant  Collector  of  what  was  said  by 
witnesses  whose  depositions  are  not  recorded,  are 
not  evidence  such  as  is  required  by  law,  and  an 
opinion  based  on  such  evidence  is  without  legal 
validity.     Bala  Thakoob  v.    Meghbubn   Sinqh 

14  W.  R.  289 


41. 


Partition     papers — Evidence 


of  rate  of  rent.  Butwara  papers  are  onl}'  evidence 
of  the  proportionate  assessment  of  Government 
revenue  payable  by  proprietors  after  partition,  not 
evidence  binding  raiyats  as  to  what  holdings  are 
theirs,  or  what  are  their  arrears,  rates,  or  periods  of 
occupanc}'.  Dbobo  Moyee  Gosmanee  v.  Dhubmo 
Doss  KooNDOo  .         .         .     10  W.  R.  197 

42. Butwara  chittas — 

Suit  to  set  aside  sumrnary  award.  A  butwara 
between  zamindars  is  not  binding  in  any  way 
on  the  raiyats,  and  butwara  chittas  are  no  evidence 
in  a  suit  for  possession  of  a  jote  and  to  set  aside  a 
summary  award  under  Act  XIV  of  1859,  s.  15. 
GoPAL  Chundkb  Shaha  v.  Madhub  Chunder 
Shaha 21  W.  R.  29 


43. 


—  Butwara 


pa- 


pers— Lands  comjjrised  in  estate.  Private  butwara 
papers  are  good  evidence  towards  showing  what 
lands  were  in  fact  comprised  in  the  estate  at  the 
time  of  butwara.  Dwabkanath  Roy  Chowdhby 
V.   Httbonath  Roy  Chowdhby 

W.  R.  1864,  238 

44.    Pedigree — AUyasantana      law 

— Partition — Evidence — Admissibility  as  to  pedigree 
in  a  document  that  has  been  set  aside  by  the  Court. 
In  a  suit  for  division  of  the  property  of  an  extinct 
divided  branch  of  the  family  of  the  parties  who 
were  governed  by  the  Aliyasantana  law,  a  WTitten 
agreement  which  had  been  set  aside  by  the  Court 
as  against  the  defendants  was  offered  in  evidence 
by  the  plaintiff  to  prove  that  the  parties  were  of 
equal  grade  of  relationship,  in  which  case  it  was 
admitted  that  partition  was  enforceable.  Held,  that 
the  written  agreement  was  %dmi8sible  as  evidence 
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of  pedigree,  and  that  the  plaintiff  was  entitled  to 
the  decree  sought  for.     Timma  v.  Darramma 

I.  L.  R.  10  Mad.  362 

45. Petitions — Petitions      stating 

fact  of  conveyance — Suit  for  possession.  In  a  suit 
to  recover  the  possession  of  land,  the  petitions  of 
alleged  owners,  through  whom  the  plaintiff  claimed 
title,  presented  to  the  Collector  and  to  the  Principal 
Sudder  Ameen,  which  respectively  stated  the  con- 
veyance from  the  one  to  the  other,  and  from  the 
last  supposed  owner  to  the  plaintiff,  were  tendered 
as  evidence  of  the  plaintiff's  title,  without  produc- 
tion of  the  deeds,  or  even  evidence  that  such 
alleged  owners  had  ever  been  in  possession  of  the 
property.  Held,  that  the  petitions  were  not  admis- 
sible in  evidence.  Clarke  v.  Bindabun  Chtjndee 
Sircar 

Marsh.  75  : 1  Hay  137  :  W.  R.  F.  B.  20 
1  Ind.  Jur.  O.  S.  97 


46. 


Admissihility   of 


petition  signed  by  a  person  available,  but  not 
called  as  witness.  A,  the  son  of  a  deceased  zamin- 
dar,  sued  B  and  C,  his  widow  and  brother,  for  posses- 
sion of  the  zamindari,  which  was  impartible.  In 
order  to  prove  that  A  was  illegitimate,  C  filed  two 
petitions  purporting  to  have  been  signed  and  sent 
to  the  Collector  of  the  district  by  C  in  1871,  referring 
to  ^4 '5  mother  as  a  concubine.  C  was  not  examined 
as  a  witness.  Held,  that  their  contents  were  not 
evidence,  but  the  petitions  were  themselves  evi- 
dence to  show  that  a  complaint  was  made  as 
mentioned   therein.     Parvathi   v.    Thirumalat 

I.  L.  R.  10  Mad.  334 


47. 


Petitions — Land- 


lord and  tenant — Admissibility  in  evidence — Petition 
of  claim  on  behalf  of  a  person  by  her  attorney — 
Authority,  want  of  proof  of.  A  petition  purporting 
to  emanate  from  a  particular  person  and  filed  on 
his  behalf  by  a  pleader  acting  on  a  vakalatnama 
signed  by  one  who  represented  himself  to  be  the 
attorney  of  that  person  is  prima  facie  evidence  that 
it  proceeds  from  him  ;  and  is,  as  such,  admissible 
in  evidence  in  a  subsequent  suit.  Soorendra  Nath 
Boy  V.  Heeramonee  Burmoneah,  12  Moo.  I.  A.  81  ; 
Bhagain  Megh  Ranee  Koer  v.  Gooroo  Pershad  Singh, 
25  W.  B.  68,  followed.  Lalita  Sundari  v.  Surno- 
MOYEB  Dasi  (1900)  .         .     5  C.  W.  N.  353 

48-  Petition — Com- 
promise— Criminal  proceedings — Value  of  such 
deed — Admissibility  in  evidence  of  such  document 
in  a  later  case.  An  unregistered  compromise 
petition,  which  was  the  root  of  the  plaintiff's 
claim  to  an  increased  rent  and  was  filed  in  pre- 
vious criminal  proceedings,  was  not  incorporated 
in  the  order  in  such  proceedings.  Held,  that  it  was 
not  admissible  in  evidence  in  a  later  civil  suit. 
Pranal  Anni  v.  Lakhsmi  Anni,  I.  L.  B.  22  Mad. 
508 ;  L.  B.  26  I.  A.  101  ;  Kali  Charan  Ohosal 
V.  Bam  Chandra  Mandal,  I.  L.  B.  30  Calc. 
783,  and  Birbhadra  Bath  v.  Kalpataru  Panda,  1  C. 
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L.  J.  388,  referred  to.     Biraj  Mohinbb  Dassee  v. 
Kedar  Nath  Karmokar  (1908) 

I.  li.  R.  35  Calc.  1010 
s.c.  12  C.  W.  N.  854 


49. 


Pleadings— /Sfrt-^ewen/s 


.J,  J       .  <=>-     ~ '«         tn 

verified  written  statement.  Statements  made  in  a 
verified  written  statement  of  a  party  are  not  admis- 
sible in  evidence  (Bayley,  J.,  dubitante).    Mookta 

KeSSEE     DoSSEE     v.     KOYLASH    Ch CINDER  MlTTEB 

7  W.  R.  493 

^0* —    Declaration     in 

pleadings.  Declarations  made  in  pleading,  in  suits 
instituted  before  the  Code  of  Civil  Procedure  came 
into  operation,  were  inadmissible  as  evidence  of  the 
facts  stated  therein.  Narappa  Binappa  Hegdi  v. 
Gapaya  bin  Kapya    2  Bom.  361  :  2nd  Ed.  341 

51." 


Written  statement. 

A  written  statement  is  not  legal  evidence,  although 
the  same  penal  consequences  may  follow  from 
it  if  false  as  from  a  false  deposition.  Ijjotoolah 
Khan  v.  Ram  Churn  Gangooly     .    12  W.  R.  39 

52.  Possession,  fact  ot— Admis- 
sibility of  evidence — Statement  by  witness.  A  state- 
ment by  a  witness  that  a  party  was  in  possession 
is  in  point  of  law  admissible  evidence  of  the  fact  that 
such  party  was  in  possession.  Maniram  Deb  v. 
Debi  Churn  Deb 

4  B.  li.  R.  F.  B.  97  :  13  W.  R.  F.  B.  42 

{Contra)  Isan  Chunder  Behara  v.  Ramlochun 
Behara 9  W.  R.  79 

53.  -Probate — Executor,  proof  of  title 

of — Administration,  grant  of — Jurisdiction  of  Court  to 
modify—Succession  Act  {X  of  1865,  ss.  3,  179,  187, 
260 — Sale  for  arrears  of  rent — Incumbrances,  annul- 
inent  of — Notice — Disclaimer — Bengal  Tenancy  Act 
( VIII  of  1885),  s.  167.  Under  ss.  170,187,  and  260  of 
the  Indian  Succession  Act,  where  probate  of  a  will 
has  been  granted,  the  executor,  in  order  to  bring  a 
suit  as  such,  is  bound  to  prove  hia  title  ;  to  do 
which  in  case  of  dispute  he  must  file,  not 
merely  a  copy  of  the  grant  of  administration,  but 
also  the  copy  of  the  will  attached  to  it,  the  two 
together  forming  the  probate  as  defined  by  s.  3. 
But  a  Court,  not  being  the  Court  of  Probate,  cannot 
go  behind  the  grant  and  interpret  and  modify  it« 
terms  by  the  provisions  of  the  will.  In  a  suit  for 
possession  after  annulment  of  an  under- tenure  under 
a.  167  of  the  Bengal  Tenancy  Act,  absence  of  due 
service  of  notice  on  a  person,  who  in  the  suit  dis- 
claimed all  interest  therein,  cannot  prejudice  the 
plaintiff.  But,  if  the  application  for  the  issue  of  the 
notice  against  some  of  the  pereons  jointly  interested 
in  the  incumbrance  was  not  made  within  time,  the 
whole  suit  must  fail.  Delaney  v.  Rohamat  Au 
(1905)        .        .  I.  Ii.  R.  32  Calc.  710 

54, Registers — Begistration        of 

tenure — Common  registry — •  Act  XI  of  1859,  a.  39. 
The  fact  that  a  tenure  is  registered  in  the  Common 
Reo-istry  under  Act  XI  of  1859,  s.  39,  is  not  of 
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itself  jmmd  facie  evidence  that  such  a  tenure  exists. 
Lakuynarain  Chuttopadhya  v.  Ooh^chand 
GossAMY  .  I.  Ii.  R.  9  Calc.  116  :  12  C.  L.  R.  89 


55. 


Register        pre- 


'pared  hy  a  Special  Commissioner  appointed  under 
the  Chota  Nag  pur  Tenure  Act  {Bervjal  Act  II  of 
1869),  effect  to  he  given  to,  as  evidence— Conclu- 
sive nature  of  such  register.  A  register  of  tenures 
prepared  by  a  Special  Commis-^ioner  appointed 
under  Bengal  Act  II  of  1869  (The  Cbota  isng  ur 
Tenures  Act)  after  it  has  been  confirmed  by  the 
Commissioner  of  the  Division,  and  eich  coufivma- 
tion  has  been  duly  published  in  the  Calcutta  Gazette, 
is  conclusive  evidence  of  all  matters  recorded  therein 
and  it  is  not  open  to  a  Civil  Court  to  hold  that 
because  a  special  Commissioner  did  not  rightly 
imderstand  a  decision  of  the  Commissioner,  and 
because  the  register  was  not  prepared  iu  accordance 
with  such  order,  it  is  otherwise  than  conclusive, 
nor  is  a  Court  competent  even  to  discuss  the 
question  whether  a  Special  Commissioner,  in  pre- 
jjaring  such  register,  rightly  appreciated  the  Commis- 
sioner's decision,  when  his  own  order  has  been  given 
effect  to  by  the  register  prepared,  and  has  been 
confirmed  by  the  Commissioner  imder  s.  25  of  the 
Act.     Pertap  Udai  Nath  Sahi  Deo  v.  Masi  D/»8 

I.  L.  R.  22  Calc.  112 


56. 


Bhuinhari       re- 


gister prepared  under  the  Chota  Nagpur  Tenures 
Act  {Bengal  Act  II  of  1869)— Evidence  of  title. 
A  bhuinhari  register  pre  i)ared  mider  Bengal  Act  II 
of  1869  is  not  conclusive  evidence  of  the  title  of  the 
person  recorded  therein.  Kirpal  N\rai>'  'I'ewari 
V.  SuKURMONi  .         .         .     I.  L.  R.  19  Calc.  91 


57. 


Registers         of 


chakeran  lands — Public  records.  The  registers 
of  chakeran  lands  are  public  records  supposed  to 
contain  a  correct  list  of  the  chakeran  lands  in  exist- 
ence at  the  time  of  the  Decennial  Settlement. 
Collector  of  East  Burdwan  v.  Imdad  Ai,i 

W.  R.  1864,  358 

58.  . Register  of 

members — Winding  up  Company — Proof  of  person 
being  shareholder — Presumption  of  Membership. 
The  evidence  adduced  by  the  official  liquidator  to 
show  that  the  defendant  was  a  member  of  the  com- 
pany and  so  liable  as  a  contributory  consisted  of 
the  register  of  members,  a  letter  written  by  the  ob- 
jector, a  reply  thereto  written  by  a  managing  direc- 
tor of  the  company,  and  the  oral  testimony  of  the 
director  himself.  The  objector  adduced  no  evidence 
at  all.  Heldf  that  the  official  liquidator  might, 
if  he  had  chosen  to  do  so,  have  put  the  register  in 
evidence  and  waited  before  giving  any  further 
evide  i03  until  the  objector  had  given  some  to  dis- 
place the  primd  facie  evidence  afforded  by  the 
register  or  to  impugn  the  character  of  the  register  ; 
but  his  case  must  be  looked  at  as  a  whole,  and 
having  taken  the  line  which  he  did  he  must  take  the 
consequence  of  his  other  evidence  contradicting 
or    impugning    the  primd  facie   evidence    of  the 
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register,  and,  notwithstanding  that  the  objector 
gave  no  evidence,  the  register  was  not  conclusive. 
Ram   Das   Chakakbati  v.    Official   Liquidator 

OF    THE^COTTON    GiNNING    Co^lTANY 

I.  Ii.  R.  9  All.  366 


59. 


Proof    of    regis- 


tration of  docvments — Suit  on  hojid.  Before  inforc- 
ing  a  duly  registered  bond  without  a  suit,  proof  of 
the  signature  or  handwriting  of  the  Registrar  is  not 
necessary.  The  bond,  with  the  further  agreement 
endorsed  thereon  when  registered,  becomes  a  record 
and  is  of  itself  primd  facie  proof  of  registration, 
and  this  with  reference  to  the  further  agreement, 
as   well   as    to    the   instrument   itself.     Hobeebo 

SOBAIR  V.   HOSSEIN  AlI 

5  W.  R  S.  C.  C.  Ref.  14 


60. 


Rent-roll— 5Mt<     for     arrears 


of  rent.  In  a  suit  for  airears  of  rent  the  rent-roll 
is  not  to  be  accepted  as  conclusive  evidence.  Stth- 
FRAZ  Khan  v.  Tasawur  Ali         .     2  Agra  253 


6L 


Road-ceas        papers — Evi. 


dence  Act,  s.  13.  Under  the  Evidei.ce  Act,  s.  13, 
road-cess  papers  are  evidence  quantum  valeant. 
Daitari  Mohanti  v.  Juao  Bundhoo  Mohanti 

23  W.  R.  293 


62. 


Road-cess       re- 


turn by  shareholder — Sch.  of  Beng.  Act  X  of  1871, 
A  road-cess  return  made  by  a  shareholder  under  the 
schedule  of  Bengal  Act  X  of  1871,  is  not  admissible 
as  evidence  against  another  shareholder.  Nussker 
V.    GOURI   SUNKER   SiNOH  .        22  W.  R.  192 


63. 


Road-cess       Act 


{Bemjal  Act  X  of  1880),  s.   95— Road-cess  return 
signed  by  one  of  the  plaintiff*s  vendors  and  the  defend- 
ant,   xchelher    admissible     in     evidence    as    against 
plaintiff  and  in  favour  of    the  defendant.     A  road- 
cess  return,  signed  by  one  of  the  plaintifi*8  vendor 
and  the    defendant,    was    filed  by    two    plaintiffs' 
vendors.     It  consisted  of  two  parts,  in  one  of  which 
the  joint  properties  of  the  plaintiff's  vendor  and  the 
defendant  were  set  out,  and  in  the  other  the  pro- 
perties belonging  to  the  defendant  alone  mentioned. 
In  a  suit  by  the  plaintiff  for  some  lands  as  being 
the  joint  property  of  his  vendors  and  the  defendant, 
the  defendant  put  in  the  road-ccss  return  in  order 
to  disprove  plaintiff's  allegation,   by  showing  that 
the  lands  were    included  in  the  second  part.     The 
lower  Court    had  relied     on  this  return.     It  was 
contended  in  appeal  that  it  was  inadmissible  under 
s.  95  of  the    Road-Cess     Act,   being  evidence  in 
favour  of  the  principal  defendant.     Held,  that  the 
road-cess  return  was  evidence  against  the  plaintiff 
claiming  through  his  vendor,  and  it  is  none  the  less 
evidence      merely     because,     by  admitting  it  as 
evidence  against  the  plaintiff,  it  becomts  evidence 
in  favour  of  the  defendant.     Beni    Ma  oh  ah  Dan- 
da  pat  V.  DiNA  BtTNDHU  DUTT     .  3  C.  W.  N,  343 


64. 


Road-ccss  Returns 


-Returns  made  under  s.  95,  Bengal  Cess  Act  {Ben. 
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Act  IX  of  1880) — Admissibility  in  evidence — Grounds 
of  enhancement  of  rent — "  Fair  and  equitable  rates  " 
— Presumption  against  person  not  producing  evidence 
which  he  can  produce — Evidence  Act  {I  of  1872),  s. 
114  (g).  In  a  suit  for  enhancement  of  the  rent  of  a 
talukdari  tenure,  road-cess  returns  rendered  under 
s.  95  of  the  Bengal  Cess  Act  (Ben.  Act  IX  of  1880), 
though  not  conclusive,  were  held  to  be  admissible  in 
evidence  as  a  basis  on  which  to  ascertain  the  assets 
of  the  taluk,  and  so  fix  a  fair  and  equitable  limit 
of  enhancement.  When  such  returns,  produced  by 
the  plaintiff,  showed  that  the  talukdars  were  receiv- 
ing from  their  sub-tenants  a  considerably  higher 
rent  relatively  than  that  which  they  were  paying 
to  their  superior  landlords,  and  that  the  claim  for 
enhancement  could  primd  facie  be  supported  on 
the  groimd  that  the  existing  rate  was  consequently 
not  "  fair  and  equitable  "  within  the  meaning  of  the 
Bengal  Tenancy  Act,  they  were  held  sufficient  to 
shift  the  onus  to  the  defendants  to  rebut  the  pre- 
sumption so  raised  against  them.  To  rebut  such  pre- 
sumption, the  defendants  might  have  produced 
their  collection  papers,  but  did  not  do  so.  Held, 
that  the  Court  was  justified  in  acting  on  the  pre- 
sumption under  s.  114,  111.  {g),  of  the  Evidence  Act 
(I  of  1872).  Hem  Chandra  Chowdhry  v.  EIali 
Prosanna  Bhadttri  (1903) 

I.  L.  K.  30  Calc.  1033  : 
B.C.  L.  B.  30  I.  A.  177 


65. 


Settlement     papers.    In    a 


suit  for  arrears  of  rent  it  was  held  that  settlement 
papers  were  only  corroborative  evidence  and  under 
the  circumstances  insufficient  to  prove  the  yearly 
Tental.     Bunwari  Lall  v.  Forlong 

9  W.  R.  239 

66. Entry  by  settle- 
ment officer — Evidence  of  factf^  recorded.  An  entry 
made  by  a  settlement  officer  on  the  report  of  a  co- 
sharer  and  on  the  strength  of  the  report  of  the  pat- 
wari  and  canoongoe,  is,  as  a  record  framed  by  a 
public  officer,  admissible  as  evidence  of  the  facts 
recorded.     Kinbar  Dan  sha  v.   Gokurun 

3  Agra  316 

67.  Entries        duly 

made  in  settlement  proceedings.  Entries  duly  made 
in  settlement  proceedings  with  respect  to  matters 
therein  properly  recorded  are,  as  against  cultivators, 
evidence  of  such  matters,  although  such  evidence 
may  be  rebutted  bj'^  other  more  reliable  proof,  if  it 
be  procurable.     Dabee  Lal  v.  Gool7ar  Rae 

2  N.  W.  394 


68. 


Papers  on  settle- 


ment proceedings  by  Deputy  Collector — Evidence  of 
acquiescence  of  Collector.  Where  a  memorandum  of 
■an  order  made,  or  proposed  to  be  made,  by  a  Collec- 
tor  upon  a  reference  by  his  subordinate,  which  was 
found  on  a  paper  taken  from  the  middle  of  a  settle- 
ment record,  was  produced  in  Court  in  that  form 
without  explanation,  and  used  by  the  Judge  as 
evidence  of  acquiescence  :  Held,  that  it  was  not 
."iusceptible  of  use  in  that  way,  nor  could  it  bind  the 
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Collector.     Russik    Lal    Shaha    Chowdhry    v 
PREM   Dhun   Bural         .         .      24  W.  B.  279 


69. 


Signature— Proo/  of      signa- 


ture. In  considering  whether  a  signature  is  genuine 
or  not,  it  should  not  be  compared  with  a  document 
not  before  the  Court,  or  with  one  of  which  the 
authenticity  is  doubtful.  Gurumubtti  NjIYUDU  v. 
Pappa  Nayudu     ....     1  Mad.  164 

70.    ^ Evidence       Art, 

8.  32,  cl.  (2) — Evidence — Deed — Proof  of  deed  denied 
by  the  party  by  whom  it  was  executed,  where  attesting 
witnesses  were  dead.  A  deed  of  conveyance  was 
tendered  in  evidence  which  purported  to  bear  the 
mark  of  G  as  vendor,  and  which  was  duly  attested 
by  four  witnesses.  G,  however,  denied  that  she 
had  ever  executed  the  deed,  and  said  that  the  mark 
was  not  hers.  All  the  attesting  witnesses  were  dead. 
A  witness  was  called  who  knew  the  handwriting 
of  one  of  the  attesting  witnesses,  and  who  swore 
that  the  signature  of  that  witness  to  the  attestation 
clause  of  the  deed  was  genuine.  Held,  on  the 
authority  of  WhitelocJce  v.  Musgrove,  2  Cr.  cfc  M. 
511,  that  the  deed  was  admissible  in  evidence,  its 
execution  by  Q  being  sufficient! v  proved.  Abdolla 
Pabu  v.  Gannibai  .    I.  ii.  R.  11  Bom.  690 


71. 


Small    Cause    Court,  pro- 


ceedings in — Suit  on  decree  of  Small  Cause  Court 
— Certified  copy  of  record.  In  suits  on  decrees  of  the 
Small  Cause  Court,  Calcutta,  a  copy  of  the  record 
duly  certified  by  the  t  lerk  of  the  Com-t,  if  it  appears 
from  such  copy  that  the  original  has  been  duly 
authenticated  by  the  Judge,  is  sufficient  to  prove 
the  decree.     Haronarayan  v.   Manik  Singh 

7  B.  L.  R.  Ap.  61 


72. 


Itecord   of    pro- 


ceedings of  Small  Cause  Court — Summons-book. 
The  summons-book  of  the  Small  Cause  Coiu-t, 
Calcutta,  is  admissible  in  evidence,  though  not  sign- 
ed by  the  presiding  Judge.  Queen  v.  Nakub 
Sircar 6  B.  L.  R.  729 


73. 


Authentication 


of  record.  The  record  of  proceedings  in  the 
Small  Cause  Court  is  not  admissible  in  evidence 
unless  authenticated  by  the  signature  of  the  presid- 
ing Judge.     Queen  v.  Shib  Chandra  Doss 

6  B.  L.  R.  730  note 


74. 


Survey  and  measurement 


papers — Survey  proceedings — Evidence  Act,  1855, 
8. 16.  Survey  i)roceedings,  if  made  without  reference 
to  litigation  then  pending  are  not  only  evidence,  but 
are  to  be  presumed  to  be  correct,  and  it  is  beyond 
the  functions  of  the  High  Court  in  special  appeal 
to  lay  down  any  rule  as  to  corroboration  of 
such  documents.  Ram  Narain  Doss  v.  Mohksh 
Chunder  Banerjee  .  19  W.  R.  202 


75. 

Where 


Chittas — Unattested      chittas. 


a  party  putting  in  chittas  called  in 
a  witness  to  attest  them,  but  the  witness  did  not  do 
so,  and  the  party  did  not  apply  to  the  Court  to  com- 
pel him  to  do  so,  the  chittas  were  held  to  be  no  lega  I 
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evidence,  even  though  admitted  by  the  lower  Court 
without  objection  "from  the  opposite  party. 
Ijjutoolah  Khan  v.  Ram  Churn  Gangooly 

12  W.  R.  39 


76. 


Government 


ehittas—Act  III  of  1851,  s.  58.  Under  s.  58,  Act 
III  of  1851,  Government  chittas  are  admissible  as 
evidence  in  cases  in  Chittagong.  Mahomed  Fedyb 
Sebdar     v.    Ozeeoodeen        .       10  "W.  R.  340 


77. 


Chittas — Bound- 


ary disputes.  Chittas  are  evidence  of  title  in 
boundary  disputes,  if  an  account  is  given  of  them, 
and  they  are  properly  introduced  and  verified. 
SuDUKHiNA  Chowdhrain  V.  Raj  Mohun  Bose 

11  W.  R.  350 


78. 


Chittas 


made 


on  boundary  disputes.  Chittas  made  on  the  occa- 
sion of  a  boundary  dispute  are  evidence  of  title 
where  the  question  of  boundaries  arises  in  another 
suit.     Radha  Chtjbn  Gangooly  v.  Anund  Sein 

15  W.  R.  444 


79. 


Chitttas  in    re- 


sumption proceedings.  Chittas  and  maps  made  in 
contemplation  of  resumption  proceedings  in  the  pre- 
sence of  both  sides  and  signed  by  the  parties,  are 
legal  evidence.  Sham  Chand  Ghose  t'.  Ram 
Kbisto  Bewrah         .         .         .     19  W.  R.  309 


80. 


Copies  of    mea- 


surement papers  and  maps.  Certificated  copies 
of  survey  measurement  chittas  and  field  books  are 
admissible  in  evidence.  Gopeenath  Singh  v. 
Anund  Moyee  Debia        .  8  W.  R,  167 


81. 


Chittas — A  ttesta- 


Hon  of  chittas.  Where  chittas  were  produced 
by  plaintiff  as  evidence  of  certain  lands  being  mal,  it 
was  held  that  they  were  sufficiently  attested  by  the 
deposition  of  the  village  gomastah,  that  they  were 
the  chittas  of  the  village  while  he  was  gomastah, 
and  that  he  had  been  present  M-hen,  with  their 
assistance,  a  purtal  measurement  had  been  carried 
out  in  the  village.  Dabee  Pebshad  Chattebjee  v. 
Ram  Coomab  Ghossal     .         .      10  "W.  R.  443 


82. 


Chittas        made 


by  revenue  officers.  Chittas  made  by  the  revenue 
authorities  in  the  course  of  measurement  of  a  Grov- 
ernment  mehal  stand  precisely  on  the  same  footing 
as  chittas  made  by  them  in  enquiries  relating  to 
revenue,  and  are  equally  admissible  in  evidence  ;  the 
circumstance  that  the  proceedings  relate  to  a  khas 
estate  cannot  deprive  them  of  the  character  of 
public  proceedings  upon  matters  of  public 
interest.  Tabuck  Nath  Mookebjee  v.  Mohin- 
dbonath  Ghose         .  .  13  W.  R.  56 

MoocHEE   Ram   Majhee  v.    Bissambhub   Roy 
Chowdhby        .         .         .         .     24  W.  R.  410 


83. 


Measurement   papers — Evi- 


dence of  tide.     Measurement  papers  of  a  zamindar 
made  for  the  purpose  of  a  partition  are   admissible 


EVIDENCE— CIVIL  CASES— cotifi. 

12.  MISCELLANEOUS  DOCUMENTS— confJ. 

as  evidence  as  to  title  as  showing  what  the  zamin- 
dari  consisted  of,  though  the  partition  may  not  have 
been  carried  out.  Anund  Chundeb  Roy  v.  Hubo- 
NATH  Roy  .         .         .         .      4  W.  R.  26 


84. 

pajjers 


Measurement 


A  lower  Appellate  Court  was  held  to  have 
been  fully  justified  in  rejecting  measurement  papers 
as  inadmissible  in  law,  where  no  proof  was  given  to 
show  in  what  circumstances,  under  what  authority, 
and  for  what  purpose  they  had  been  prepared.  Jha- 
BEE  Sahoo  v.  Bundhoo  Sahoo    .  15  W.  R.  218 


85. 


Measurement 


papers.  Measurement  papers  cannot  be  treated  as 
inadmissible  in  evidence  because  set  aside  by  the 
decisions  of  the  lower  Courts,  if  these  decisions  have 
been  reversed  bj'  the  High  Court.  Gobind  Muhtoo 
V.  GooPEE  Bhuggut         .         .  16  W.  R.  4 


86. 


Suit  for     abate- 


ment of  rent — Lands  washed  away — Measurement 
papers.  In  a  suit  for  abatement  of  rent  on  the 
ground  that  part  of  the  talukh  has  been  washed 
away  by  a  river,  measurement  papers  prepared  by 
the  revenue  authorities  in  a  case  between  Govern- 
ment and  the  talukhdar,  in  respect  of  a  share  be- 
longing to  Government  in  the  zamiudari  of  the 
zamindar,  are  not  admissible  as  evidence  against  the 
latter,  they  being  res  inter  alios  acta.     Afzubood- 

DBEN  V.   SHOROSHEB  BaLA  DaBEA 

Marsh.  558  :  2  Hay  664 


87. 


Thakbust    papers  —Loflzima 


and  thaka  papers.  Loazima  and  thaka  papers  are 
legal  evidence  quarUum  valeant.  Shusee  Mookeb 
Dossee  v.   Bissessureb  Dabee  .  10  W.  R.  843 


88. 


Evidence  against 


proprietors  of  estates.  Thakbust  papers  are  primd 
facie  evidence  against  the  proprietors  of  estates  com- 
prehended in  them.  Kalee  Taba  Debt  a  v.  Nittia- 
NUND  Shaha        .         .         .         .     12  W.  R.  90 

89.  Translations — Translation  of 

document  by  Court  interpreter,  authority  of.  Held,. 
that  the  translation  of  a  deed  by  the  interpreter  of 
the  Court  must  be  accepted  primd  facie  as  correct^ 
and  as  evidence  of  the  contents  of  the  deed.  Muz- 
hur  Hossain  v.  Dinobundo  Sen 

Bourke  O.  C.  8  :  Cor.  94 

90.  Variation    of    rent,    proof 

of — Zamindar*8  papers.  Zaraindar's  papers  filed 
or  attested  by  gomastahs  are  not  conclusive  proof 
of  variation,  unless  it  can  be  shown  not  merely  that 
the  jumma-wasil-baki  and  similar  papers  show  & 
varying  rate,  but  that  the  raiyat  has  paid  at  a  vary- 
ing rate.  Gopal  Mundul  v.  Nobo  Kishen  Mook- 
ebjee      .         .         .         .     5  W.  R.,  Act  X,  83 

91. Wajib-ul-urz — Pre-emption — 

Custom — Records  of -rights — OniLs  probandi.  A 
wajib-ul-urz  prepared  and  attested  according  to  law 
is  primd  facie  evidence  of  the  existence  of  any  cus- 
tom of  pre-emption  which  it  records,  such  evidence 
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EVIDENCE— CIVIL  CASES— cowfi. 

12.  MISCELLANEOUS  DOCUMENTS— coJicZi?. 

being  open  to  be  rebutted  by  any  one  disputing 
such  custom.  When  such  a  wajib-ul-urz  records  a 
right  of  pre-emption  by  contract  between  the  share- 
holders, it  is  evidence  of  a  contract  binding  on  all 
the  parties  to  it  and  their  rej)resentatives,  and 
there  will  be  a  presumption  that  all  the  share- 
holders assented  to  the  making  of  the  record  and 
in  consequence  were  consenting  parties  to  the 
contract  of  w-hich  it  is  evidence,  and  it  will  be  for 
those  shareholders  repudiating  such  contract  to 
rebut  such  presumption.     Isri  Singh  v.  Ganga 

I.  L.  R.  2  All.  876 


92. 


Evidence 


of 


custom — Improper  use  of  wajib-ul-urz  to  record 
wishes  of  sole  proprietor  of  village — Primogeniture. 
The  object  of  the  wajib-ul-iu-z  is  to  supply  a  reliable 
record  of  existing  local  custom.  It  was  never  in- 
tended that  the  wajib-ul-urz  should  be  used  as  an 
indirect  means  of  giving  effect  to  the  wishes  of  a  sole 
proprietor  AAath  regard  to  the  nature  of  his  tenure 
or  the  mode  of  devolution  of  the  property  which 
should  obtain  after  his  death.  Superunddhwaja 
Pbasad  v.  Gaburaddhwaja  Prasad 

I.  L.  R.  15  All.  147 

Case  reversed  on  appeal  by  Privy  Council  in 
Gaburadhwaja  Prasad  Singh  v.  Suparaijdh- 
WAJA  Prasad  Singh         .      L.  R.  27  I.  A.  238 

13.  SECONDARY  EVIDENCE. 

(a)  Generally. 

1. Production  of  best  evi- 
dence—  Written  documents — Evidence  of  authority 
of  agent.  It  is  a  cardinal  rule  of  evidence,  not  one  of 
technicality,  but  of  substance,  which  it  is  dangerous 
to  depart  from,  that  where  written  documents  exist 
they  shall  be  produced  as  being  the  best  evidence  of 
their  own  contents.  Special  authority  of  an  agent 
to  sign  an  acknowledgment  of  debt  mider  s.  20,  Act 
IX  of  1871,  cannot  be  proved  by  secondary  evidence 
of  the  contents  of  a  letter,  the  n  on -production  of 
which  is  not  satisfactorily  accounted  for.  Dinomoyi 
Debi  v.  Roy  Luchmiput  Singh  .  L.  R.  7  I.  A.  8 

Man  Sing  Mahtoon  v.  Bhaik  Narain  Mahtoon 

19  W.  R.  210 

2. 


.  Condition  for  admission  of 

secondary  evidence — Accounting  for  non-pro- 
duction of  original  of  document — Evidence  of  con- 
tents of  document.  By  the  law  of  evidence  adminis- 
tered in  England,  which  has  been  in  a  great  measure, 
with  respect  to  deeds,  made  the  law  of  India,  the 
first  condition  of  the  right  to  give  secondary  evidence 
of  the  contents  of  a  document  not  produced  in  Court 
is  the  accounting  for  the  non-production  of  the 
original.     Bhubaneswabi      Debi  v.     Habisaban 

SUBMA   MoITRA 

I.  Ii.  R.  6  Calc.  720  :  8  C.  L.  R.  337 


3. 


Evidence       Act, 


EVIDENCE-  CIVIL  CASES -confel. 

13.  SECONDARY  EVIDENCE— cow^. 

(a)  Generally — contd. 

Where  the  contents  of  a  lease  (pottah)  are  in  any 
way  in  question,  it  is  necessary  to  prove  them  by  the 
production  of  the  document ;  where  this  is  not  the 
case,  but  it  is  only  necessary  to  prove  possession  for 
12  years,  then,  although  the  lease  would  have  shown 
it,  oral  evidence  of  the  pottah  is  admissible.  Kbdab 
Nath  Joardab  v.  Surfoonnissa  Bibee 

24  W.  R.  42& 


4. 


Non-  procurab  il~ 


ity  of  original  document.  Until  a  party  has  ex- 
hausted all  the  means  prescribed  by  law  for  compel- 
ling a  witness  to  produce  a  document  known  to  be 
with  him,  and  so  long  as  the  original  is  procurable,  or 
its  loss  not  satisfactorily  accounted  for,  secondary 
evidence  caimot  be  admitted.  Greesh  Chundeb 
Lahooree  v.  Ramloll  Sircar.  Roopmonjoreb 
Chowdhrain  v.  Ramlall  Sircar  .  1  W.  R,  145 

Muhammad  valad  Abdxjl  Mxjlua  v.  Ibrahim 
valad  Hasan    ...       3  Bom.  A.  C.  168 

WuzEER  Ali  V.  Kalee  Coomab  Chuckerbtjtty 

11  W.  R.  220 


5. 


Evidence 


Aci 


8.   91 — Oral  evidence  where  pottah  is  not   produced. 


(7  of  1872),  ss.  65  and  74 — Secondary  evidence 
of  contents  of  document — Public  document.  Second- 
ary evidence  of  the  contents  of  a  document  cannot  be 
admitted  without  the  non-production  of  the  original 
being  first  accounted  for  in  such  manner  as  to  bring 
it  within  one  or  other  of  the  cases  provided  for  in 
8.  65  of  the  Evidence  Act  (I  of  1872).  Kbishna 
KiSHORi  Chaodhrani  v.  Kisiiori  Lal  Roy 

I.  Ii.  R.  14  Calc.  486 
L.  R.  14  I.  A.  71 


6. 


Evidence     Aci  {I 


of  1872),  S9.  65,  66 — Admission  of  secondary 
evidence.  On  an  appeal  to  the  Judicial  Committee 
from  a  decree  given  on  first  appeal  by  an  Appellate 
Court,  and  maintaining  a  finding  of  fact  by  the 
Original  Court,  the  only  question  \^as  whether 
secondary  evidence  had  teen  properly  admitted  ia 
a  case  that  had  arisen  for  its  admission.  The 
question  was  decided  in  the  affirmative  by  their 
Lordships  on  the  ground  that,  whether  the  evidence 
offered  would  itself  prove  the  making  of  the  docu- 
ment or  not,  it  formed  good  ground  for  holding  that 
there  was  a  document  capable  of  being  proved  by 
secondary  evidence,  admissible  with  reference  to  the 
Indian  Evidence  Act  (I  of  1872),  ss.  65,  66.  Luch- 
MAN  Singh  v.  Puna     .         I.  L.  R.  16  Calc.  753 

Ii,  R.  16  I.  A.  126 


7. 


Evidence 


Act 


{I  of  1872),  ss.  65,  66y  74  and  86— Judicial  pro- 
ceedings in  Foreign- State  Record  not  certified  as 
specified  in  s.  86 — Public  document.  The  record  of 
proceedings  in  a  Court  of  justice  is  presumed  to  be 
genuine  and  accurate  if  it  is  certified  as  directed 
by  s.  86  of  the  Evidence  Act.  But  the  proceedinga. 
may  be  proved  by  an  official  of  the  Court  speaking 
to  what  takes  place  in  his  presence  and  also  to  an 


(     3825    ) 


DIGEST  OF  CASES. 


(     3826     ) 


ISVIDENCE— CIVIL  CASES— confi. 

13.  SECONDARY  EVIDENCE— cowfti. 

(a)  Generally — contd.] 

uncertified  record  thereof.  The  latter  thereby 
becomes  secondary  evidence  under  ss.  65  and  66 
of  the  certified  record  (being  a  public  document 
under  s.  74)  admissible  without  notice  to  the  adverse 
party  where  the  person  in  possession  thereof  is  out  of 
the  jurisdiction.  Haranund  Cheblangta  v.  Ram 
•GoPAL  Cheblangia     .        I.  L.  R.  27  Cale.  639 

L.  R.  27  I.  A.  1 
4  C.  W.  N.  429 


8. 


Secondary        evi- 


dence not  objected  to — Evidence  Act  {I  of  1872), 
8s.  65,  66.  Per  Banekjee  and  Rampini,  J  J, 
Where  oral  evidence  was  given  to  prove  the  contents 
of  a  letter  which  was  neither  produced  nor  called  for, 
but  no  objection  was  raised  to  the  giving  of  the  evi- 
dence : — Held,  that  this  was  secondary  evidence  of 
the  contents  of  a  document,  and  could  not  be  given 
without  satisfying  the  conditions  of  s.  65  of  the 
Evidence  Act.  S.  66  rendered  it  legally  inadmis- 
sible, although  no  objection  was  raised  to  the  giving 
of  it.     Kameswar  Pershad  v.  Amanutulla 

I.  li.  R.  26  Calc.  58 
2  C.  W.  N.  649 


9. 


Secondary       evi- 


dence— Public  document — Evidence  Act  {I  of  1872), 
«*•.  65,  cl.  (e)  and  (g),  74.  Where  the  fact  to  be 
proved  is  the  general  result  of  the  examination  of 
numerous  documents  and  not  the  contents  of  each 
particular  document  and  the  documents  are  such 
as  cannot  be  conveniently  examined  in  Court, 
evidence  may  be  given,  under  s.  65,  cl.  {g)  of  the 
Evidence  Act,  as  to  the  general  result  of  the  docu- 
ments by  a  person  who  has  examined  them  and  who 
is  skilled  in  the  examination  of  those  documents' 
although  they  may  be  public  documents  within  the 
meaning  of  s.  65,  cl.  (e)  and  s.  74  of  the  Evidence  Act. 
Sttndar  Kuar  v.  Chandreshwar  Prasad  Narain 
Singh  (1907)        .         .     I.  L.  R.  34  Calc.  293 

10.  ^- Evidence     Act 

{I  of  1872),  88.  91,  95,  97— Where  sale-deed  gives 
wrong  survey  numbers  to  the  land  sold,  evidence 
admissible  to  show  the  real  lands  intended  to  be  lold. 
The  general  rule  laid  down  in  s.  91  of  the  Evidence 
Act  is  subject  to  the  exceptions  laid  down  in  ss.  95 
and  97  of  the  same  Act.  Where  a  sale-deed 
describes  the  land  sold  by  wrong  survey  numbers, 
extrinsic  evidence  is  admissible  to  show  that  the 
lands  intended  to  be  sold  and  actually  sold  and 
delivered  were  lands  bearing  different  survey 
numbers.  Kuruppa  Goundan  v.  Periathambi 
Goundan  (1907)     .        .    I.  L.  R.  30  Mad.  397 

11.  Proof  of  coming  from  pro- 
per custody.  In  accordance  with  former  rulings, 
Allucha  V.  Kashee  Chunder  Dutt,  1  W.  R.  131, 
and  Qooroo  Pershad  Roy  v.  Bykunto  Chunder  Roy, 
S  W.  R.  82,  it  was  held  that,  before  a  document,  of 
whatever  age  it  may  be,  can  be  put  in  as  legal 
-evidence,  there  must  be  sworn  testimony  as  to  the 


EVIDENCE— CIVIL  CASES— confi. 

13.  SECONDARY  EVIDENCE— contd. 

(a)  Generally — concld. 

custody  from  which  it  has  come.     Kalee  Tara 
Debi    v.    NrriANUND    Shaha     .         12  W.  R.  90 


12. 


Proper  custody — Identity    of 


signature.  Where  a  pottah  had  no  attesting  wit- 
nesses and  was  not  capable  of  direct  proof,  it  was 
held  to  have  been  established  by  the  fact  of  having 
come  from  proper  custody,  corroborated  by  the 
exact  identity  of  the  grantor's  signature  ^^ithhia 
admitted  signature  on  other  documents.  Binode 
Beharee  Roy  v.  Masseyk       .       15  W.  R.  493 

(6)   UNSTASrPED  OR  UNREGISTERED    DOCUMENTS. 


13.  Unstamped 

Lost  unstamped  document  requiring 


document — 

stamp.     Second- 


ary evidence  cannot  be  given  of  a  lost  instrument 
requiring  a  stamp  which  was  not  stamped.     Aruk- 

CHELLUM  ChETTY  V.  OlAGAPPAH  ChETTY 

4  Mad.  312 


14.  

duce — Evidence 


Notice 


to     pro- 
eviderce 


Act,  s.  91.  Secondary 
tendered  to  prove  the  contents  of  an  instrumeat 
which  is  retained  by  the  opposite  party  after  notice 
to  produce  it  can  only  be  admitted  in  the  absence  of 
evidence  to  show  that  it  was  imstamped  when  last 
seen.     Sennandan  v.  Kollkiran 

I.  L.  R.  2  Mad.  208 

15.  Evidence    Act, 

8.  91 — Oral  evidence  of  toritten  contract.  Where  a 
contract  is  reduced  to  writing  and  the  only  cause  of 
action  between  the  parties  arises  out  of  the  docu- 
ment, no  oral  evidetice  is  admissible  to  prove  the 
terms  of  the  contract.  Pbosunno  Nath  Lauiree 
v.  Trtpoora  Soonduekb  Dabeb         24  "W.  R.  88 

16.    Parol   evidence — 

Proof  of  delivery — Suit  for  goods  sold  and  deli- 
vered. In  a  suit  which  was  brought  for  the  price  of 
goods  sold  and  delivered,  the  plaintiff  swore  to  the 
fact  of  the  sale  and  tendered  in  evidence  a  written 
admission  of  the  defendant  that  the  goods  had  been 
supplied  to  him.  The  writing  was  rejected  as  un- 
stamped, and  the  suit  was  dismissed.  Held,  that 
the  Judge  should  have  allowed  the  plaintiff  an  op- 
portunity of  proving  by  oral  testimony  the  deliveiy 
of  the  goods  sold  and  their  value.  Binja  Ram  i'. 
Rajmohun  Roy      .         .      I.  L.  R.  8  Calc.  282 


17. 


Evidence    Aci 


{I  of  1872),  s.  91 — Bought  and  "old  notes — Contract 
reduced  to  writing  and  unstamped.  The  plaintiffs 
sued  to  recover  damages  for  the  non-acceptance  of 
wheat  which  the  defendant  on  the  IGth  May  1889, 
by  two  contracts,  agreed  to  purchase.  At  the 
hearing,  in  order  to  prove  the  terms  of  the  contracts, 
the  plaintiffs  tendered  two  notes  or  memoranda  of 
the  contracts  which  purported  to  be  signed  by  the 
broker  and  also  by  the  defendant.  These  notes  were 
in  fact  the  sold  notes  which  the  broker  had  given  to 
the    plaintiffs.     Each    of    those   notes    had    been 
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stamped  with  an  anna  stamp,  but  the  stamp  on  one 
of  them  had  not  been  cancelled  at  all,  and  the  stamp 
on  the  other  was  without  any  mark  of  cancellation 
except  a  small  part  of  the  first  letter  of  the  defend- 
ant's signature,  consisting  of  a  slightly  curved  line. 
0  I  these  notes  being  tendered  in  evidence,  it  was 
objected  that  they  were  inadmissible,  being  un- 
stamped, having  regard  to  ss.  11  and  34  of  the 
Stamp  Act,  I  of  1879.  The  Court  allowed  the 
objection  and  rejected  the  notes.  The  plaintiffs 
then  sought  to  prove  the  contracts  by  oral  evidence 
CO  te  di;  g  that  the  sold  notes  did  not  themselves 
CO  stitute  the  contracts,  but  were  only  memoranda 
of  parol  contracts  prepared  by  the  broker  for  the 
in'orraatioti  of  the  parties.  Held,  that  the  terms 
of  the  contracts  were  reduced  to  writing,  and  no 
evidence,  except  the  documents  themselves,  could 
be  given  in  proof  of  them — s.  91  of  the  Evidence 
Act'  I  of  1872.     Ralli  v.  Caramalli  Fa zal 

I  Ii.  B.  14  Bom.  102 


18. 


Evidence  Act, 


Jt.  91 — Admissibility  of  evidence — Prooi  of  consi- 
deration. Tbe  plaintiff  in  a  suit  on  a  promissory 
note  M^ritton  on  unstamped  paper  is  not  debarred 
from  giving  independent  evidence  of  consideration. 

GOLAP  (HAND  MaRWAREE  V.  MoHOKOOM  KOOAREB 

I.  Ii.  R.  3  Calc.  314  :  2  C.  L.  R.  412  note 

See  Kanhaya  Lal  v.  Stowell 

I.  Ii.  R.  3  All.  581 

and  Benarsi  Das  v.  Bhikhari  Das 

I.  L.  R.  3  All.  717 


19. 


Evidence  Act, 


8.  91 — Debt — Promissory  note — Written  acknow- 
ledgment of  debt — Oral  nchnoviedgment — Evidence 
of  debt.  H  lent  R85  to  7)  on  a  pledge  of  moveable 
property.  D  repaid  //  R40,  and  at  the  time  of  the 
repayment  acknowledged  orally  that  the  balance  of 
the  debt,  R45,  was  still  due  by  him.  It  was  agreed 
between  the  parties  at  the  same  time  that  D  should 
give  H  a  promissory  note  for  such  balance,  and  that 
such  property  should  be  returned  to  him.  Accord- 
ingly D  gave  H  a  promissory  note  for  R45,  and  the 
property  was  returned  to  him.  H  subsequently 
sued  T>  on  such  oral  acknowledgment  for  R46, 
ignoring  the  promissory  note,  which,  being  insuffi- 
ciently stamped,  was  not  admissible  in  evidence. 
Held,  that  the  existence  of  the  promissory  note  did 
not  debar  //  from  resorting  to  his  original  consider- 
ation, nor  exclude  evidence  of  the  oral  acknowledg- 
ment of  the  debt.     Hira  Lal  v.  Datadin 

I.  Ii.  R.  4  All.  135 


20. 


Suit  for   money 


lent,  secured  by  unstamped  promissory  note — Decree 
against  Hindu  family.  A  promissory  note,  which 
being  improperlj-  stamped  was  inadmissible  in 
evidence,  was  executed  in  favour  oi  Rhy  K  and  2V, 
members  of  an  undivided  Hindu  family,  in  consider- 
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ation  of  a  loan  made  to  them.  The  money  was  used 
for  the  purpose  of  the  family  trade.  R  sued  K  and 
N  and  their  father  P  and  other  members  of  the 
family  to  recover  the  money  lent.  Held,  that  the 
existence  of  the  promissory  note  was  no  bar  to  the 
suit,  and  that  R  was  entitled  to  a  decree  against  K 
and  N  and  against  P  to  the  extent  of  the  family 
property  in  his  hands.  Krishnasami  Pillai  v. 
Rangasami  Chetty        .       I.  Ij.  R.  7  Mad.  112 


21. 


Promissory  note 


— Note  of  agreement  in  account  book — Evidence 
of  terms  of  agreement.  In  1876  accounts  were 
stated  between  B  and  D,  and  a  balance  of  R800  was 
found  to  be  due  from  D  to  B.  D  gave  B  an  instru- 
ment whereby  he  agreed  to  pay  the  amount  of  such 
balance  in  four  annual  instalments  of  R200.  B  at 
the  same  time  noted  in  his  account  book  that  "  such 
balance  was  payable  in  four  instalments  of  R20(> 
yearly."  In  July  1879  B  sued  on  the  instrument  for 
the  balance  of  the  first  instalment,  but  the  Court  held 
it  was  a  promissory  note,  and,  as  it  was  unstamped,, 
refused  to  receive  it  in  evidence.  B  thereupon  with- 
drew his  suit  with  liberty  to  bring  a  fresh  one.  In 
the  subsequent  suit  B  based  his  claim  on  the  note  in 
his  account  book.  Hdd  by  the  Court,  that  the 
agreement  by  D  to  pay  the  balance  found  due  from 
him  to  B  on  account  stated  between  them  in  instal- 
ments of  R200  annually  could  not  be  proved  by  the 
note  made  by  B  in  his  account  book,  but  could  only 
be  proved  by  the  promissory  note.  Benarsi  Das 
v.  Brikari  Das        .         .       I.  Ii.  R.  3  All.  717 

See  GoLAP  Chand     Marwaree   v.    Mohokoom 
KooARi        .         .         .       I.  Ii.  R.  3  Calc.  314 

and  Kanhaya  Lall  v.  Stowell 

I.  II.R.3A11.  581 


22. 


Evidence  Act, 


s.  91 — Suit  for  money  lent — Unstamped  -promissory 
note — Cause  of  action.  The  terms  of  a  contract  to 
repay  a  loan  of  money  with  interest  having  been 
settled  and  the  money  paid,  a  promissory  note 
specifying  these  terms  was  executed  later  in  the  day 
by  defendant  and  given  to  plaintiff.  This  promis- 
sory note  was  not  stamped.  In  a  suit  brought  to 
recover  the  unpaid  balance  of  the  loan  on  an  oral 
contract  to  pay  : — Held,  that  plaintiff  could  not 
recover.    Pothi  Reddi  v.  Velaytjdasivan 

I.  L.  R.  10  Mad.  &4 


23. 


Evidence  Act, 


s.  91 — Contract — Promissory  note  executed  by  way 
of  collateral  security — Admissibility  of  evidence 
of  consideration  aliunde.  A  decree-holder  agteed 
with  the  employer  of  his  judgment-debtor  who  had 
been  arrested  in  execution  of  the  decree  to  discharge 
the  latter  from  arrest  upon  the  condition  that  his 
master  would  pay  the  amount  of  the  debt-  Accord- 
ingly, the  master  executed  a  document,  the  materia] 
portion  of  which  was  as  follows: — "Be  it  known  that 
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I  have  borrowed  11986-15  from  you  in  order  to  pay  a 
decree  which  was  due  to  you  by  D  P,  so  I  write  this 
in  your  favour  to  say  that  I  will  pay  the  said  amount 
to  you  in  six  months  with  interest  at  12  annas  on 
every  hundred  rupees  every  month,  and  then  take 
back  this  parwana  from  you."  This  was  written 
upon  plain  unstamped  paper.  Subsequently,  the 
amount  due  not  having  been  paid,  the  decree-holder 
sued  the  executant  of  the  document  for  its  recovery. 
It  was  objected  that  the  suit  was  not  maintainable 
without  the  document  being  put  in  evidence,  but 
that  being  a  promissory  note  and  not  stamped  as 
required  by  Art.  1 1  of  Sch.  I  of  the  General  Stamp 
Act  (I  of  1879),  it  was  inadmissible  in  evidence  with 
reference  to  s.  34.  Held,  that  the  document,  though 
it  was  a  promissory  note,  was  not  the  contract  out  of 
which  the  defendant's  liability  arose,  but  was 
merely  a  collateral  security  for  the  defendant's 
fulfilment  of  his  promise  to  pay  the  debt,  and  that, 
under  the  circumstances,  the  plaintiff  was  entitled 
to  give  evidence  of  consideration,  and  to  maintain 
the  suit  as  for  money  lent,  apart  from  the  note 
altogether.  Balbhadae  Peasad  v.  Mahaeaja  of 
Bettia  .         .         .        I.  li.  R.  9  All.  351 


24. 


Evidence    Act, 


s.  65,  d.  (6),  and  a.  91— Stamp  Act  (I  of  1879),  s.  34, 
prov.   I — Suit  on  an  unstamped  promissory  note. 
The  plaintiff  sued  to  recover  from  the  defendant  the 
balance  of  a  debt  due  on  an  unstamped  note  passed 
to  him  by  the  defendant  for  consideration  of  1138. 
The  note  recited  that  the  defendant  had  received  the 
amount,  and  would  repay  it  after  three  months  from 
the  date  of  its  execution.     The  defendant  admitted 
by  his  written  statement,  execution  of  the  note  and 
the  receipt  of  R37  in  the  shape  of  paddy,  but  alleged 
that  he  had  paid  off  the  debt.     He  also  contended 
that  the  note,   being  unstamped,   could   not   be 
admitted  in  evidence.     The  plaintiff  contended  that 
the  note  was  a  bond,  and  could  be  admitted  on  pay- 
ment of  the  stamp  duty  and  the  penalty,  under  s.  34 
of  the  Stamp  Act  I  of  1879,  which  he  offered  to  pay. 
The  Subordinate  Judge  was  of  opinion  that  the  note 
in  question  was  a  promissory  note,  but  that  the 
defendant's  admivssion  of  the  consideration  enable 
the  plaintiff  to  sue,  although  the  note  itself  was 
inadmissible.     On  reference  to  the  High  Court : — 
Held  per  Jaedinb,  J.,  that  the  document  sued  on 
was  a  promissory  note,  and  that,  the  suit  being 
brought  on  it  as  the  original  cause  of  action,  the 
admission  of  its  contents  by  the  defendant  did  not 
avail    the    plaintiff,    the    document    itself    being 
inadmissible    for    want  of    a  stamp.     Held  per 
BiEDWOOD,   J.,   that  the   plaintiff  could   not  re- 
cover irrespectively  of  the  promissory  note,  as  he  did 
not  seek  to  prove  the  consideration  otherwise  than 
by  the  note  Avhich  was  inadmissible  in  evidence. 
Tlie  admission  contained  in  the  defendant's  WTitten 
statement  did  not  amount  to  an  admission  of  the 
claim  as  for  money  lent.     The  case  was  one  in  which 
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— contd. 

no  secondary  evidence  under  s.  65,  cl.  (6),  of  Act  I  of 
1872  was  admissible,  the  primary  evidence,  the 
document  itself,  being  forthcoming.  The  plaintiff 
not  having  offered  any  independent  evidence  of  the 
advance  alleged  by  him,  and  the  defendant  not 
having  admitted  by  his  Avritten  statement  that  any 
money  was  lent  to  him  as  alleged  by  the  plaintiff, 
but  having  set  up  an  entirely  different  transaction, 
in  respect  of  which  he  admitted  no  remaining 
liability,  the  plaintiff's  suit  should  be  rejected. 
Damodae  Jaoanath  v.  Atmabam  Babaji 

I.  1m  R.  12  Bom.  443 


25. 


Evidence   Act, 


«.  91 — Bill  of  exchange — Original  consideration — 
Evidence — Stamp—Account  stated.  When  a  cause  of 
action  for  money  is  once  complete  in  itself,  whether 
for  goods  sold  or  for  money  lent,  or  for  any  other 
claim,  and  the  debtor  then  gives  a  bill  or  note  to  the 
creditor  for  payment  of  the  money  at  a  f utiu-e  time, 
the  creditor,  if  the  bill  or  note  is  not  paid  at  matu- 
rity, may  always,  as  a  rule,  sue  for  the  original 
consideration,  provided  that  he  had  not  endorsed, 
or  lost,  or  parted  with  the  bUl  or  note,  under  such 
circumstances  as  to  make  the  debtor  liable  upon  it  to 
some  third  person.  But  when  the  original  cause  of 
action  is  the  bill  or  note  itself,  and  does  not  exist 
independently  of  it,  as,  for  instance,  when,  in  con- 
sideration of  A  depositing  money  with  B,  B  con- 
tracts by  a  promissory  note  to  repay  it  with  interest 
at  six  months^  date,  here  there  is  no  cause  of 
action  for  money  lent  or  otherwise  than  upon  the 
note  itself,  because  the  deposit  is  made  upon  the 
terms  contained  in  the  note,  and  no  other.  In 
such  a  case  the  note  is  the  only  contract  between 
the  parties,  and  if  for  want  of  a  proper  stamp  ©r 
some  other  reason  the  note  is  not  admissible  in 
evidence,  the  creditor  must  lose  his  money. 
Akbab  v.  Seikh  Khan 

I.  Ii.  B.  7  Calo.  256 :  8  C.  L.  R.  533 


26. 


EvideticQ     Act, 


8.  91 — Accounts  stated — Bond  given  for  balance — 
Bond  impounded  as  insufflcienihj  stamped — Stiit  on 
accounts  stated.  Where  accounts  between  a  creditor 
and  his  debtor  were  stated,  and  the  latter  gave  the 
former  a  bond  for  the  balance  found  due  by  him  to 
the  creditor: — Held,  that  the  creditor  was  precluded 
from  subsequently  suing  on  the  account  stated  for 
the  balance  which  had  been  found  duo.  Sirdar 
KuAR  V.  Chandeawati     .      I.  Ii.  R.  4  All.  330 

27.  Unstamped 

balance  of  account — Stamp  Act  {I  of  1879),  s.  34 — 
Acknowledgment  or  admission  of  liability — Limita- 
tion Act,  s.  19.  Though  an  unstamped  acknowledg- 
ment cannot  be  "  acted  upon  "  as  an  acknowledg- 
ment of  a  particular  sum  being  due,  still  it  may  be 
used  for  the  collateral  purpose  of  showing  an  ac- 
knowledgment of  an  existing  liability  in  respect 
of  goods  sold.     Fatechand  Harchand  v.  Kisan 

I.  If.  R.  18.  Bom.  614 
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{Contra)  Mulji  Lala  v.  Lingu  Makaji 

I.  li.  R.  21  Bom.  201 


28. 


Insufficiently 


.'itamped  document — Suit  on  hathchitta — Right  of 
suit  if  brought  upon  an  insufficiently  stamped  docu- 
ment, where  the  defendant  admitted  the  loan — Suit 
for  money  lent — Evidence  Act  {I  of  1872),  s.  91. 
In  a  suit  brouglit  in  the  Court  of  Small  Causes 
on  a  hathchitta  bearing  a  stamp  of  one  anna, 
the  defendant  admitted  the  loan,  but  pleaded  pay- 
ment. The  Judge  coming  to  the  conclusion  that 
the  document  sued  upon  was  promissory  note,  and 
should  have  been  stamped  with  a  two-anna  stamp, 
refused  to  admit  it  in  evidence.  He  also  came  to 
the  conclusion  that  the  plaintiff  had  no  cause  of 
action  independently  of  the  document,  and  dis- 
missed the  suit.  Held,  that  the  plaintiff  had  a 
cause  of  action  independently  of  the  document. 
Held,  also,  that  an  implied  contract  to  repay 
money  lent  always  arises  from  the  fact  that  the 
money  is  lent,  even  though  no  express  promise, 
either  written  or  verbal,  is  made  to  repay  it. 
Therefore,  in  a  case  where  the  defendant  admits 
the  loan,  and  has  not  repaid  it,  the  plaintiff  may 
maintain  an  action  against  him  for  breach  of  his 
implied  promise  or  contract,  entirely  independent 
of  any  security  which  may  have  been  given  for 
the  advance.  Ahbar  v.  Sheik  Khan,  I.  L.  R.  7  Calc, 
256,  explained.  Qolap  Chand  Marwareev.  Moho- 
koom  Kooaree,  I.  L.  R.  3  Calc.  314,  followed.  Pra- 
matha  Nath  Sandal  v.  Dwarka  Nath  Dey 

I.  Ii.  R.  23  Calc.  851 


29. 


Hundi  insuffi- 


ciently stamped — Proof  of  original  consideration  by 
parol  evidence.  V  R  drew  a  hundi  in  favour  of 
M  K  upon  M  S  Co.,  who,  upon  presentation,  paid 
part  of  the  amount  due  and  referred  the  payee  to  the 
drawer  for  the  balance.  M  K  sued  F  ^  to  recover 
the  balance.  V  R  pleaded  that  the  hundi  was  inad- 
missible in  evidence,  not  being  properly  stamped, 
alleging  that  it  had  been  issued  with  a  slip  attached 
to  the  effect  that  it  was  payable  ten  days  after  sight, 
and  this  slip  had  been  removed,  making  it  appear  to 
be  payable  on  demand.  The  Munsif  found  this  plea 
to  be  proved,  but  held,  that,  F  R  having  admitted 
the  grant  of  the  hundi,  M  K  might  recover  upon  the 
original  consideration  without  using  the  hundi  in 
evidence,  and  decreed  for  M  K.  VR  appealed,  but 
not  on  the  ground  that  the  hundi  was  inadmissible 
in  evidence  as  being  improperly  stamped  and  altered 
in  a  material  part.  The  District  Court  confirmed 
the  Munsif  s  decree.  Held,  on  second  appeal,  that 
the  suit  must  be  dismissed  on  the  ground  that  it  was 
based  upon  the  hundi,  which  was  inadmissible  in 
evidence  being  insufficiently  stamped.  Valiappa 
Ravuthanna  v.  Mahommed  Khasim 

I.  Ii.  R.  5  Mad.  166 
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mission  of  liability  by  defendant.  In  a  suit  brought 
upon  two  hundis,  which  were  inadmissible  in 
evidence  for  want  of  impressed  stamps,  the  Judge 
allowed  the  claim,  holding  that  the  defendants' 
admissions  in  their  written  statement  rendered  it 
imnecessary  to  put  the  hundis  in  evidence.  Held, 
reversing  the  decree,  that  a  hundi  is  "  acted  upon  " 
within  the  meaning  of  s.  34  of  the  Stamp  Act  where 
decree  is  passed  on  it,  whether  proved  or  admitted, 
and  that  the  Court  cannot  give  effect  to  it  in  either 
case.     Chenbasapa  v.  Lakshman  Ramchandra 

I.  Ii.  R.  18  Bom.  369 
31. 


•       Evidence     Act, 

s.  91 — Bill  of  exchange  insufficiently  stamped,  ai- 
missibility  of — Amendment  of  plaint — Stamp  Act, 
1869,  88.  20,  28 — Evidence  independent  of  the  bill. 
Where  a  bill  of  exchange  for  the  sum  of  R  1,000, 
drawn,  accepted,  and  endorsed,  is  insufficiently 
stamped,  it  is  not  receivable  in  evidence  in  a  suit  on 
the  note,  even  on  payment  of  a  penalty.  Where 
such  a  suit  is  brought  by  the  endorsee  against  his 
immediate  endorser,  the  Court  may  not,  if  the  appli- 
cation be  not  made  in  proper  time,  allow  the  plaint 
to  be  amended  so  as  to  recover  on  account  for  money 
paid  to  the  defendants,  even  though  the  plaintiff 
may  be  allowed  to  bring  a  fresh  suit.  Ss.  5,  8,  19, 
20,  26,  28  of  the  General  Stamp  Act,  XVIII  of 
1869,  discussed.  Golab  Chand  Marwari  v.  Moho- 
koom  Kooaree,  I.  L.  R.  3  [Calc.  314  :  2  C.  L.  R.  412 
note,  not  followed.  Mothoora  Mohun  Roy  v. 
Peary  Mohun  Shaw  .         .  2  C.  L,  R.  409 

See   AuKUR  Chunder  Roy  Chowdhrt  v.   Ma- 
DHUB  Chunder  Ghose  .    .    .21  "W.  R.  1 


32. 


Hundi     inad- 


missible in  evidence  for  want  of  stamp — Independent 
admission  of  loan — Suit  on  the  original  consideration 
— Admission  by  pleader  erroneous  in  law — Binding 
effect — Dishonour — Notice.  Where  there  is  an 
independent  admission  of  a  loan,  the  holder  of  a 
hundi,  bill,  or  note,  which  is  defective  and  inadmis- 
sible in  evidence  for  want  of  a  stamp,  may  still  sue 
on  the  consideration  the  person  to  whom  he  gave  it, 
though  he  cannot  use  the  bill  in  support  of  his  suit. 
In  a  suit  based  on  the  consideration  independently 
of  a  hundi,  it  is  not  necessary  to  prove  notice  of  dis- 
honour. Krishnaji  Narayan  Parkhi  v.  Rajmil 
Manickchand  Maemadi  .  I.  Ii.  R.  24  Bom.  360 


33. 


Stamp     Act     (I 


30. 


Suit 


on     un- 
stamped hundi — Stamp  Act  (/  of  1879),  s.  34 — Ad- 


of  1879),  s.  35 — No  secondary  evidence  admissible  the 
receiving  which  will  be  to  give  some  effect  to  an  un- 
stamped document.  In  a  suit  by  plaintiffs  to  redeem 
lands  alleged  to  have  been  mortgaged  under  an 
instrument  in  1841,  the  document  was  not  produced 
and  therefore  secondary  evidence  was  not  receivable 
to  prove  the  contents  of  the  document.  The 
plaintiff  sought  to  rely  on  the  oral  evidence  as  to 
execution  of  the  document  and  the  passing  of  pos- 
session under  the  deed  as  showing  that  the  defend- 
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ant  by  such  possession  acquired  only  a  mortgagee's 
right  in  the  property.  Held,  that  the  receiving  of 
such  evidence  will  be  to  give  some  effect  to  the  un- 
stamped document  by  connecting  the  possession 
with  the  contents  thereof,  and  was  therefore  con- 
trary to  the  provisions  of  s.  35  of  the  Indian  Stamp 
Act.  An  admission  of  the  mortgage  by  the  defend- 
ant's ancestor  was  also  held  not  receivable  on  the 
same  grounds.  Chenhasaya  v.  Lakshmanan  Ram- 
Chandra,  I.  L.  R.  18  Bom.  369,  referred  to.     Thaji 

BeEBI  v.  TmUMALAIAPPA  PTIXAI  (1907) 

I.  L.  R.  30  Mad.  386 


34. 


Unregistered     document — 


Sodi  razinamu — Deea  of  reiinqaiahment  to  land- 
lord. The  document  called  a  sodi  razmama  (where- 
by a  party  relinquishes  his  right  of  occupancy  of 
land  in  his  possession  to  his  landlord,  and  requests 
the  latter  to  register  the  land  i  i  the  name  of  another 
party  to  whom  it  has  been  sold)  is  not  a  docume  it  of 
the  kind  mentioned  i;i  s.  91  of  the  Evidence  Act,  a  id 
therefore  does  not  exclude  the  Courts  from  ba«i  ig 
their  findings  upon  other  evidence,  should  any  such 
exist.     Venkatesa  v.  Sengoda 

I.  L.  B.  2  Mad.  117 


35. 


Unregistered  bond 


— Contract  Act,  s.  91 — Hypothecation-bond  given 
for  amount  of  account  stated — Suit  on  ac- 
count stated.  The  plaintiff  sued  (i)  for  registra- 
tion of  a  hypothecation -bond  executed  by  the 
defendant ;  (ii)  in  the  alternative  for  recovery 
of  the  amount  of  the  bond  upon  an  account  stated. 
The  defendant  denied  execution  of  the  bond,  and 
that  she  had  had  any  dealings  or  stated  any  aceou  tt 
with  the  plaintiff.  The  Courts  below  disallowed  the 
first  claim  as  barred  by  limitation  and  disallowed 
the  seco  id  on  the  ground  that  the  bond  had  effected 
a  novation  of  the  contract  implied  by  the  statement 
of  accounts  and  the  plaintiff  not  being  able  to  pro- 
duce the  bond  or  to  maiitain  a  suit  on  it  by  reason  of 
its  being  unregistered,  and  the  registration  having 
been  refused  owi  ig  to  the  denial  of  execution  by  the 
defendant,  the  claim  on  the  account  stated  failed. 
Hdd,  that  this  decision  was  wrong,  and  that  the 
plaintiff  was  entitled  to  sue  upon  the  account  stated. 
Sirdar  Ku^r  v.  Chandrawati,  I.  L.  R.  4  All.  303, 
distiaguished.  Whire  two  parties  enter  into  a 
contract  of  which  registration  is  necessary,  it  is 
essential  that  each  should  do  for  the  other  all 
that  is  requisite  towards  such  registration.  Kaim- 
tjd-din  v.  Rajjo  .         .  I.  L.  B.  11  AIL  13 


36. 


Evidence    Act, 


«.  91 — Deed  of  partition.  A  deed  of  partition 
was  executed  amo  ig  three  brothers,  C,  N,  and  B,  on 
the  19th  March  18f>7,  but  was  not  registered.  It 
recited  that,  some  years  previously  to  its  date,  a  divi- 
sion of  the  family  property,  with  the  exception  of 
three  houses,  had  been  effected,  and  it  purported  to 
divide  those  houses  among  the  brothers.     In  a  suit 
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brought  by  C's  widow  for  the  recovery  of  the  houso 
which  fell  to  C's  share : — Held,  that,  although  the 
deed  did  not  exclude  secondary  evidence  of  the  parti- 
tio  I  of  the  family  property  previously  divided,  yet  it 
affected  to  dispose  of  the  three  houses  by  way  of 
partition  made  on  the  day  of  its  execution,  and 
therefore  secondary  evidence  of  its  contents  was  in- 
admissible uader  s.  91  of  the  Evidence  Act. 
ICachubhai  bin   Gulabchand   v.    Krishnabai 

I.  Ii.  B.  2  Bom.  635 


37. 


Evidence  Act  (I 


of  1872),  8.  91 — Terms  of  tenancy  proved  orally, 
although  contained  in  a  document — Landlord  and 
tenant — Lease,  terms  of.  The  plaintiffs  alleged  that 
in  1860  the  defendant's  father  had  let  land  to  their 
predecessor  in  title  in  perpetuity  on  fazendari  tenure 
for  building  purposes,  subject  to  a  certain  rent. 
They  complained  that  the  defendant  sought  to  eject 
them  and  they  prayed  for  a  declaration  that  they 
were  entitled  to  the  land  in  perpetuity,  subject  only 
to  payment  of  the  yearly  rent.  In  the  event  of 
its  being  held  that  they  were  not  perpetual  tenants^ 
they  prayed  that  the  defendant  might  be  ordered  to 
pay  them  117,000,  the  value  of  the  buildings  on  the 
land.  The  plaintiffs  made  out  a  primd  facie  case 
without  showing  or  its  being  shown,  that  there  was 
any  agreement  or  lease.  Before  the  case  had  con- 
cluded, however,  a  document  was  produced  which 
was  said  to  be  a  counterpart  of  the  agreement  of 
letting  made  in  1800.  It  was  not  registered,  and 
was  tlierefore  inadmissible  io  evidence.  It  was  not 
tenderetl,  but  it  was  shown  to  the  defendant  in  cross* 
examination,  and  he  denied  that  it  was  a  genuine 
document.  Held,  that  the  plaintiffs,  having  made 
out  a  primd  facie  case  without  betraying  the  exist- 
ence of  a  HTitten  contract  relating  to  the  subject- 
matter  of  the  suit,  were  not  precluded  from  obtaining 
a  decree,  even  though  it  afterwards  appeared  that  a 
written  contract  had  been  made.  If  the  defendant 
intended  to  rely  upon  a  written  contract,  it  was  for 
him  to  produce  it  as  part  of  his  evidence.  In  the 
present  case,  as  the  document  was  not  referred  to  in 
the  plaint,  written  statement,  or  issues,  and  was  not 
before  the  Court,  the  evidence  should  be  looked  at 
to  ascertain  the  terms  of  the  tenancy  by  which  the 
plaintiffs  and  their  predecessors  in  title  held  the 
property.  Yeshwadabai  v.  Ramchandra  Tuka- 
RAM    .         .         .         .         I.  Ii.  B.  18  Bom.  66 


38. 


Proof  of  lease 


not  necessary  to  prove  tenancy.  Even  if  he  has  a 
lease,  a  tenant  can  prove  his  tenancy  right  without 
proving  his  lease,  though  it  is  unregistered.     Lala 

SURABH  NaRAIN  LaL  V.    CATHERINE  SOPHIA 

1  C.  W.  N.  248 


39. 


Endorsement   on 


Deed  of  sale.  The  plaintiff  executed  a  deed  of  sale 
of  a  moiety,  and  a  lease  of  the  other  moiety,  of  cer- 
tain land  to  B.     B  instituted  a  suit  under    Act  X.IV 
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EVIDENCE— CIVIL  CASES— co«f(?. 

13.  SECONDARY  EVIDENCE— conitf. 

{b)  Unstamped  or  Uneegistered  Documents 
^         ■ — contd, 

of  1859,  which  was  dismissed.  B  then  returned  the 
deed  of  sale  and  lease  to  A,  with  the  following  en- 
dorsement under  his  signature,  viz.,  "  Returned  ;  no 
claim."'  A  instituted  the  present  suit  for  recovery 
of  possession  of  the  said  property,  and  the  defendant 
set  up  in  his  defence  that  A  had  no  right  to  sue  for  a 
moiety  of  the  property,  as  the  same  had  been  con- 
veyed to  B  ;  and  that  the  endorsement  of  the  deed 
of  sale,  "  Returned  ;  no  claim,"  was  not  admissible 
in  evidence,  as  the  same  had  not  been  registered. 
Held,  that  the  entry  was  only  evidence  that  the 
transaction  was  inchoate,  and  not  final,  so  as  to 
require  a  re-conveyance.  Gieish  Chandra  Roy 
Chowdey  v.  Amina  Khatdn    3  B.  L.  R.  Ap.  125 

40.  Instalment-hond 

—  Unregistered  pottah  and  kahuliat — Set-off .  Plaint- 
iff sued  in  a  Small  Cause  Court  on  an  instalment- 
bond  for  R81.  The  bond  had  been  executed  for 
nuzur  or  salami  contemporaneously  with  the  exe- 
cution of  a  pottah  and  kabuliat  by  which  the  de- 
fendants agreed  to  pay  the  plaintiff  R335  a  year  for 
two  years,  as  rent  for  certain  land.  The  pottah 
and  kabuliat  had  not  been  registered.  A  previous 
suit  brought  by  the  plaintiff  under  Act  X  of  1859 
had  been  therefore  dismissed,  and  no  oral  evidence 
was  admitted  to  prove  the  terms  of  the  pottah  and 
kabuliat.  The  defendants  now  claimed  a  set-off 
against  the  amount  claimed  under  the  bond  on  the 
footing  of  a  contract  contained  in  the  pottah  and 
kabuliat.  The  Judge  refused  to  receive  them  in 
evidence,  or  to  receive  oral  evidence  of  their  con- 
tents, and  gave  a  decree  in  favour  of  the  plaintiff, 
subject  to  the  opinion  of  the  High  Court.  Held,  that 
the  defendant  having  benefited  in  the  Act  X  suit  by 
the  fact  that  no  oral  evidence  had  been  admitted 
to  prove  the  contents  of  the  pottah  and  kabuliat, 
it  would  have  been  contrary  to  rule  and  inequitable 
to  admit  such  evidence  now  in  support  of  his  claim 

of    set-off.      DiNANATH    MOOKEEJEE     V.     DEBNATH 

MuLLicK      .      5  B.  L.  B.  Ap.  1 :  13  W.  R.  307 

41.  Evidence  Act, 

s.  65 — Mortgage — Suit  for  ejectment.  Where  a 
mortgage-deed  had  not  been  registered  in  accordance 
with  s.  13  of  Act  XVI  of  18(i4: -.—Held,  in  a  suit  for 
ejectment  where  the  mortgage-deed  was  set  up  by 
the  defendant,  who  claimed  possession  under  it,  that 
secondary  evidence  of  it  could  not  be  given  under 
s.  65,  Evidence  Act.  Divethi  Vaeada  Ayyangab 
V.  Krishnasami  Ayyangar 

I.  Ii.  R.  6  Mad.  117 


42. 


Document  m- 


cidmiasible  from  want  of  registration — Admission 
as  to  contents.  A  written  contract  can  only  be 
proved  by  the  production  of  the  writing  itself ;  and 
if  the  document  is  inadmissible  from  want  of  regis- 
tration, no  secondary  evidence  of  the  contract  can 
be  received.  A  party's  admission  as  to  the  con- 
tents of  a  document  not  made  in  the  pleadings,  but 

VOL  II 


EVIDENCE— CIVIL  CASES— confi. 

13.  SECONDARY  EVIDENCE— cowfrf. 

(6)  Unstamped  or  Unregistered  Documents 
— concld. 

in  a  deposition,  is  secondary  evidence,  and  cannot 
supply  the  place  of  the  document  itself.  Ibrahim 
VALAD  Ladli  Miya  V.  Parvata  valad  Haei 

8  Bom.  A.  C.  163 

^«  "  ~ —  Destritction      of 

deed,  proof  of — Admission  of  registered  copy.  In  a 
suit  on  a  bond,  thje  defendant  by  his  answer  denied 
execution  of  the  bond.  The  plaintiff  in  his  reply 
stated  the  accidental  destruction  of  the  bond, 
and  prayed  leave  to  put  in  evidence  a  registered 
copy  thereof,  which  the  Court  allowed,  and  at  the 
same  time  ordered  the  fragments  of  the  original  to 
be  produced.  At  the  trial  the  plaintiff  produced 
the  fragments,  and  under  s.  11,  Madras  Regulation 
XVII  of  1802,  put  in  as  evidence  a  registered  copy 
of  the  bond.  He  called  no  witnesses  to  prove  that 
the  fragments  produced  formed  part  of  the  original 
bond.  The  Court  admitted  the  registered  copy  as 
evidence  and  found  for  the  plaintiff.  The  Judicial 
Committee  on  appeal  reversed  this  finding  on  the 
ground  that  the  registered  copy,  in  the  absence  of 
satisfactory  evidence  of  the  destruction  of  the 
original  bond,  was  improperly  admitted  as  secon- 
dary evidence.  Abbas  Ali  Khan  v.  Yadeem 
Ramy  Reddy     ...       3  Moo.  I.  A.  156 


44. 


Proof  of  reason 


for  its  non-registration.  It  is  not  enough  for  a 
party  desirous  of  adducing  secondary  evidence 
of  the  contents  of  a  document  which  ought  to  have 
been  registered  to  show  that  he  cannot  produce  it 
because  it  is  not  registered  ;  he  must  show  that  its 
non-registration  was  not  due  to  any  fault  or  want 
of  diligence  on  his  part,  or  he  must  show  that  the 
party  against  whom  he  desires  to  use  it  was 
guilty  of  such  fraud  in  the  matter  of  non-registration 
that  he  cannot  be  allowed  to  object  on  that  ground 
to    the    production    of    the    secondary    evidence. 

KUMEEZOODDEEN  HaLDAE  V.  RuJUB  AtJ  ShAHA 

9  W.  R.  528 

45.  — —  Document      not 

produced  because  unregistered.  The  fact  that  a 
pottah  on  which  a  plaintiff's  title  is  based  has  not 
been  registered,  and  consequently  cannot  be  used  by 
reason  of  the  registration  law,  and  is  therefore  not 
produced,  is  not  a  good  ground  on  which  a  Court 
would  be  justified  in  admitting  secondary  evidence 
on  the  ground  that  the  absence  of  the  original  is 
satisfactorily  accounted  for.  Crowdie  v.  Kullar 
Chowdhry       .         .         .         .      21 W.  R.  307 


(c)  Lost  or  Destroyed  Documents. 


46. 

nesses. 


Iiost      deed — Attesting     wit- 

Where  a  Court  is  satisfied  that  a  deed  was 
executed,  and  has  been  lost  or  destroyed,  it  should 
receive  secondary  evidence  of  the  contents,  docu- 
mentary or  oral ;  and  it  is  not  necessary  that  the 

6  F 
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witnesses  called  in  to  give  oral  testimony  should  be 
attesting   witnesses.     Lotfoollah  v.   Nttsseebun 

10  W.  B.  24: 


47. 


Evidence    Act 


(7  of  1872),  8.  65 — Necessity  of  accounting  for  non- 
production  of  original  document — Discretion  of 
Court.  Whether  or  not  sufficient  proof  of  search  for, 
or  loss  of,  an  original  document,  to  lay  a  ground  for 
the  admission  of  secondary  evidence,  has  been  given, 
is  a  point  proper  to  be  decided  bv  the  Judge  of  first 
instance,  and  is  treated  as  depending  very  much  on 
his  discretion.  His  conclusion  should  not  be  over- 
ruled except  in  a  clear  case  of  miscarriage.  In  a  suit 
alleging  wart  of  authority  to  adopt,  the  defence 
rested  on  the  case  that  an  an'imati  p%fro  had  been 
given  by  the  defendant's  deceased  husband,  but 
failed  to  show  that  there  had  been  a  sufficient  search 
for,  and  to  establish  the  loss  of,  the  origrinal  docu- 
ment, so  as  to  reider  secondary  evideico  of  its 
contents  admissible.  Harrtprta.  Dert  v.  Ritkmtnt 
Debi      .         .         »         .    I.  L.  R.  19  Calc.  438 

L.  R.  19  L  A.  79 


48. 


Lost        record Additional 


evidence.  Where  a  party  obtained  a  decree  which 
was  appealed  from,  and  in  transit  from  the  first  to 
the  secoTid  Court  the  record  was  irrecoverably 
lost,  the  High  Court  directed  the  lower  Appellate 
Court  to  receive  sacoidiry  evidence  from  both 
parties  of  the  papers  which  m\de  up  the  entire 
record,  oi-,  failing  this,  additional  evidence  under 
8.  355,  Act  VEIt  of  1859.  GooROO  Doy\t.  Singh 
V.  Durbareb  LvLL  Te\v\rbb       .         7W.  R.  18 


49. 


Destroyed  dosumeat— C/aim 


for  zamindari  d^ien.  A  claim  for  zami  idari  dues 
in  respect  of  the  sale  of  garden  trees  ought  not  to 
be  allowed  on  mere  usage  alone,  but  it  should  also 
be  enquired  into  whether  such  dues  were  recog  lized 
and  recorded  in  the  settlement  papers  as  required  by 
Regulations  Vll  of  1822,  s.  9,  and  IX  of  1825, 
B.  9.  Where  the  settlement  papers  are  destroyed 
and  not  forthcoming,  the  contents  in  respect  of  the 
dues  claimed  may  be  ascertained  by  the  other  best 
evidence  procurable.  Paul  Ra.i  v.  R\m  Hit 
Panday    ....         .1  Agra  139 


50. 


Loss  or  destruction  of  6.0- 


cxvaieiit^Evidence  Act  (/  of  1872),  s.  65,  cl  (c) 
— Bond.  In  a  suit  by  the  purchaser  of  a  debt,  the 
plaintiff  stated  that  in  1873  A  executed  a  bold  in 
favour  of  B  to  secure  the  repayment  of  R  1,000, 
and  that  he  had  purchased  the  interest  of  5  at  a  sale 
in  execution  of  a  decree  against  him.  The  plaintiff 
now  sued  A  upo  i  the  boid,  making  B  a  party.  At 
the  trial  A  denied  the  execution  of  the  bond,  and  it 
was  not  produced  by  the  plaintiff,  who,  having  serv- 
ed B  with  notice  to  produce,  tendered  secondary 
evidence  of  its  contents.  B  was  not  examined  as  a 
vfitness,  and  no  evidence  was  given  of  the  loss  or 
destruction  of  the  bond.  Held  by  Pontifex  and 
Morris,  JJ.  (Prinsep,  J.,  dissenting),  that  second- 


EVIDENCE-CIVIL  CASES-con/i. 
13.  SECONDARY  EVIDENCE-^ 9nfeJ. 
(c)  Lost  or  Destroyed  Documentc— conii. 
ary     evidence      was      not  admissible.     Womesh 
Chunder  Ghose  v.  Shama  Sijnd\rt  B\i 

I.  L.  R.  7  Calc.  98  :  8  C.  L.  R.  489 

^  ' Evidence  Act  (I 

of  1872),  ss.  63  (c),  114,  ill  ig)—Copy  of  a  copy 
—Suit  for  redemption  of  mortgage— Withholding 
evidence.  A  deed  executed  in  1812  became  the 
subject  of  litigation,  resulting,  on  the  17th  May  1813, 
in  a  decree,  the  effect  of  which  was  to  create  a 
usufructuary  mortgage  of  rights  and  interests  in  two 
villages.  In  1871  the  purchaser  of  a  portion  of  the 
mortgagor's  rights,  alleging  that  the  mortgage-debt 
had  been  ^liquidated  from  the  usufruct,  sued  to  re- 
cover po39ei=:8ion  of  the  property.  The  mortgagees 
resisted  the  claim  for  possession  on  the  grounds  that , 
prior  to  the  execution  of  the  deed  in  1812,  the 
mortgagor's  ancestor  had  grin  ted  to  their  own 
ancestor  a  gawanda-dari  right  under  which  a  fixed 
jumma  of  R121  was  payable  by  them  in  respect  of 
the  lands  in  the  village  ;  that  what  was  mortgaged 
was  not  the  lands,  but  only  the  right  to  receive  the 
fixed  jumma  ;  and  that  the  fact  that  the  mortgage - 
money  had  been  liquidated  from  the  jumma  did  not 
entitled  the  plaintiff  to  oust  them  from  possession. 
It  appeared  that  the  alleged  gawanda-pattar,  th  e 
original  mortgage-deed,  and  the  decree  of  the  17th 
May  1813  were  at  one  time  in  the  defendants'  pos- 
session, but  the  defendants  alleged  that  all  three 
documents  were  destroyed  by  fire  in  1872.  The 
plaintiff  sought  to  support  his  case  by  patting  in  a 
copy  on  plain  paper  purporting  to  have  been 
transcribed  from  a  certified  copy  of  the  decree  of  the 
17th  May  1813.  He/rf,  that  the  dostruotion  or  loss 
of  the  three  documents  alleged  by  the  defendants  to 
have  been  destroyed  not  being  proved,  their  non  - 
production  placed  them  under  the  recognized 
prohibitions  of  the  law  of  evidence,  and  subjected 
them  to  the  presumption  recognized  by  ill.  (g), 
a.  114  of  the  Evidence  Act,  that  evidence  which 
could  be  and  is  not  produced  would,  if  produced, 
be  unfavourable  to  the  person  who  withholds 
it.  Held,  also,  that,  inasmuch  as  the  plaintiff  was 
no  party  to  the  alleged  gawanda-pattar  nor  to  the 
mortgage  of  1812,  nor  to  the  litigation  which  resulted 
in  the  decree  of^he  17th  May  1813,  and  could  not 
therefore  be  taken  to  be  in  a  position  to  produce 
these  documents  or  to  prove  their  contents  by  socon  - 
dary  evidence,  and  inasmuch  as  the  circumstances 
established  a  prirnd  facie  case  in  his  favour,  the  bur- 
den of  proof  in  regard  to  the  existence  of  the  alleged 
gawanda-dari  tenure  lay  upon  the  defendants,  who, 
whilst  in  a  position  which  would  involve  their  being 
in  possession  of  the  documents  above  mentioned, 
and  whilst  admitting  such  possession  up  to  the  year 
1872,  had  failed  to  prove  either  their  destruction  or 
their  co:i tents  by  secondary  evidence  such  as  could 
be  relied  on.  Rajah  Kishen  Dutt  Ram  Panday  v. 
Narendar  Bahadoor  Singh,  L.  R.  3  I.  A.  85,  referred 
to.     Ram  Prasad  v.  Raohunat^dan  Pr\sad 

LL.  R.7  All,738 
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52.  Loss  or  destruction  of  do- 
cument— Evidence  Act,  s.  65.  In  a  case  falling 
under  cl.  (/),  s.  65  of  the  Evidence  Act,  and  also 
under  cl.  [a)  or  (c)  of  the  same  section,  any  secondary 
evidence  is  admissible.  In  the  matter  of  a  collision 
heiween  the  "  Ava  "  and  the  "  Brenhilda" 

I.  L.  R.  5  Calc.  568  :  5  C.  L.  R.  331 


53. 


Evidence    Act 


(I  of  1872),  59.  65,  91— Limitation  Act  {XV  of 
1877),  s.  19 — -Acknowledgment  in  writing.  Limi- 
tation Act,  a.  19,  must  be  read  with  Evidence  Act, 
ss.  65  and  91,  and  does  not  exclude  secondary  evi- 
dence in  cases  where  such  would  be  admissible  under 
s.  65,  as  in  cases  of  lost  or  destroyed  documents. 
Chathu  V  VraARAYAN     ,     I.  L.  R.  15  Mad..  491 


'54. 


Destroyed  mortgage-deed- 


Suit  to  reieem  mortgage-Destruction  of  mortgage- deed. 
In  a  suit  to  redeem  a  mortgage  it  was  proved  that 
the  mortgagees  and  their  assignee  had  fraudulently 
destroyed  the  deed  by  which  the  property  was 
mortgaged.  Held,  that  the  mortgagees  could  not  be 
permitted  to  prove  the  contents  of  the  deed  or  the 
amount  of  mortgage-debt  by  secondary  evidence, 
and  that  the  representative  of  the  mortgagor  should 
be  allowed  to  recover  the  lands  \^ithont  any  pay- 
ment.    Abdxtlla  v.  Muhammad     .     1  Bom.  177 

55. Loss  of  award — Civil  Procedure 

Code,  s.  525 — Loss  of  award,  procedure  on.  When 
an  award  has  been  lost,  a  Court  acting  under  s.  525 
of  the  Code  of  Civil  Procedure  cannot  take  secondary 
evidence  of  its  provisions  and  pass  a  decree  accord- 
ingly.    Gopi  Reddi  v.  Mahanandi  Reddi 

I.L.  R.  12Mad.  331 


58. 


Suit  on  award 


— Civil  Procedure  Code,  s.  525.  Secondary  evi- 
dence of  the  contents  of  an  award  is  admissible  on 
proof  of  its  being  lost.  Gopi  Reddt  v.  Mahanandi 
Reddi   .         .         .         ,      I.  L.  R.  15  Mad.  99 


57. 


Deed   lost  in    Mutiny— iVo 


copy  made.  Where  a  suit  was  brought  on  a  mortgage 
deed  alleged  to  have  been  destroyed  in  the  Mutiny  : 
— Held,  that,  if  it  were  established  that  the  original 
deed  was  destroyed^  and  that  there  was  no  copy  of 
it  in  existence,  the  Court  could  receive  oral  evidence 
as  to  its  coitents  and  determine  the  geauineness  or 
otherwise  of  the  deed  on  that  evidence  solely. 
Sheosurun  Ojha  v.  Goolbanee  Kooer 

W.  R.  1864,  264 

(d)  Non-production  for  other  Causes. 

58.  Lotbundi — Evidence    of      cer- 
tificate of  sale.  A  lotbundi    cannot  be  accepted  as 
secondary  evidence  in  lieu  of  the  certificate  of  sale 
.unless  the  absence  of  the  certificate  is  sufficiently 
[accounted  for,  and  no  better  evidence  than  the 
jlotbundi  can  be  produced.     Ustoorun  v.  Mohun 
-AL     •       .         .         .  .         21 W.  R.  333 

VOL  II 
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59. 


Document  in  party's  cus- 


tody, but  not  produced — Ikramamah — Proof 
of  document.  The  proprietary  right  in  a  talukh  was 
sold  with  the  reservation  of  part  of  the  land  belong- 
ing to  it,  subject  to  the  agreement  that  the  vendor 
should  be  indemnified  by  the  vendee  in  respect  of 
the  revenue  required  to  be  paid  on  the  reserve  part. 
Afterwards  assignments  on  both  sides  took  place,  and 
the  plaintiff,  claiming  through  the  vendor,  sued  the 
defendants,  who  derived  title  from  the  vendee,  to 
enforce  this  liability.  The  plaintiff  alleged  the  exist- 
ence of,  but  did  not  produce,  an  ikrarnama  admit- 
ting this  agreement  between  the  original  parties  to 
the  sale.  The  only  proof  adduced  was  a  judgment 
in  a  suit  in  which  this  agreement  had  been  held 
established.  The  plaintiff's  case  failed,  as  it  had 
not  been  adjudged  that  the  right  to  this  indemnity 
related  to  a  future  revenue  settlement,  nor  had  it 
been  decided  that  the  agreement  was  to  run  with 
the  land  so  as  to  bind  others,  under  whatever  title 
they  might  be  in  possession.  In  the  suit  in  which 
that  judgment  was  given,  the  ikrarnama  not  having 
been  produced,  the  Court  of  first  instance  would  not 
admit  secondary  evidence  of  its  contents.  On 
appeal  inspection  of  the  document  having  been 
offered  to,  and  declined  by,  the  Appellate  Court, 
secondary  evidence  was  admitted.  On  this  appeal, 
the  error  was  pointed  out  of  allowing  the  plaint- 
iff to  give  secondary  evidence  of  the  contents  of 
a  document,  the  original  of  which  was  in  his 
custody,  without  the  Court's  looking  at  the  docu- 
ment.    HiRA  Lal  v.  Ganbsh  Pershad 

I.  L.  R.  4  All.  406  :  11  C.  L.  R.  109 
L.  R.  9  I.  A.  64 

60.  Failure  to   produce — Hiha- 

namn — Evidence  Act,  s.  65.  Where  a  person's  claim 
to  some  property  rested  on  a  hiba  which  had  been 
executed  in  her  favour  by  the  brother  of  the  par- 
ties who  contested  her  claim  to  that  property  ;  and 
the  hiba  had  not  been  made  over  to  her  because  it 
related  to  various  properties  of  which  the  property 
claimed  by  her  formed  only  a  portion  ;  and  one  of 
the  defendants,  whom  she  had  called  on  to  produce 
the  hiba,  had  failed  to  do  so  : — Held,  that  plaintiff 
was  entitled,  under  s.  65  of  the  Evidence  Act,  to 
procure  secondary  evidence  of  its  contents ;  and 
having  done  so,  to  get  the  decree  which  the  first 
Com-t  had  given  her  and  which  the  High  Court  now 
refused  to  set  aside.  Sadeeronnissa  Bibi  v. 
Shourubby  Debea      .         .  25  W.  R.  459 

61.  —  Notice  to  produce  not  com- 
plied ■W'ith — Evidence  Act,  s.  66.  Where  a  defend- 
ant out  of  the  jurisdiction  of  the  Court  was  sum- 
moned to  produce  a  letter  and  did  not  comply  with 
the  summons,  but  appeared  by  pleader  at  the  last 
moment  at  the  hearing  of  the  suit,  and  service  of 
notice  on  the  pleader  to  produce  the  letter  would 
have  been  nugatory,  secondary  evidence  of  the 
contents  of  the  letter  was  admitted  under  a.  66 

6f2 
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proviso  6,  of  the  Evidence  Act.     Mellus  v.  Vigar 
Apostolic  of  Malabar     .    I.  L.  E.  2  Mad..  295 


62. 


Befusal     to  produce — Evi- 


dence taken  on  commission — Documentary  evidence, 
objection  to  admissibility  of — Evidence  taken  by 
commissioner  beyond  jurisdiction — Notice  to  pro- 
duce original  document — Evidence  Act  {I  of  1872), 
s.  63,  sub-ss.  3,  65,  66.  If,  when  evidence  is  taken 
before  commissioners,  a  document  is  tendered  and 
objected  to  on  any  ground,  the  opposite  party  is  not 
precluded  from  objecting  to  the  document  at  the 
trial  on  any  other  ground.  It  Ls  not  necessary  to 
state  all  the  objections  to  the  admissibility  of  a 
document  when  it  is  first  tendered,  but  the  party 
objecting  is  at  liberty  to  take  any  fresh  objection 
whenever  the  party  producing  the  document  ten- 
ders it  in  evidence.  Where  a  commission  to  take 
evidence  is  issued  to  any  place  beyond  the  jurisdic- 
tion of  the  Court  issuing  the  commission,  it  is  not 
necessary,  in  order  to  admit  secondary  evidence  of 
the  contents  of  a  document,  that  the  party  tender- 
ing it  should  have  given  notice  to  produce  the 
original,  nor  is  it  necessary  for  him  to  prove  » 
refusal  to  produce  the  original.  Ralli  v.  Oau 
Kim  Swee        .         .  I.  L.  K.  9  Calc.  939 


63. 


Po^ver-of-attorney    to    re- 


64. 


66. 


Non-production 


gister  referring  to  power  to  execute — Admis- 
sion of  original  deed.  A  power-of-atiorne}'  autho- 
rizing the  registration  of  a  deed  of  mortgage,  and 
recognizing  a  previous  power  to  execute  the  deed 
of  mortgage,  is  admissible  as  original  evidence  by 
way  of  admission  of  the  previous  deed.  Hos- 
fiEiNEE  Jan  v.  Mukhdoomun      .        2  W.  B.  44 


Counterpart      of     lease— 


Non-production  of  original  lease.  Held,  that  the 
counterpart  of  a  lease,  being  a  registered  document 
was  admissible  in  evidence,  and  could  not  be  rejected 
golely  on  the  ground  that  the  original  registered  lease 
was  not  before  the  Court.  MajidHossein  v.  Jeea- 
woN  Khewat    ....        3  Agra  233 

65.  Production    of   kabuliat — 

Absence  of  pottah.  A  let  lands  to  B,  who  sublet  to 
C,  a  raiyat.  C  sued  for  possession  of  part,  after  an 
alleged  dispossession,  making  A  party  defendant  to 
the  suit.  At  the  hearing  C,  in  order  to  prove  that 
the  lands  in  dispute  were  part  of  those  let  to  him  by 
jB,  tendered  in  evidence  the  kabuliat  given  by  him  to 
B.  Held,  that  C  should  have  produced  the  pottah 
given  by  him  to  B,  and  the  grant  from  A  to  B, 
or  suflSciently  account  for  their  absence  ;  and  that, 
as  he  did  not  do  either,  the  kabuliat  (which  was 
merely  secondary  evidence  of  C's  pottah)  was  in- 
admissible, even  though  it  was  produced  from  the 
possession  of  the  landlord  A.  Subjo  Narain 
Ghose  v.  Hurri  Narain  Mollo     1  C.  L.  B.  547 


of  ac- 
count hooks— Beng.  Beg.  VI  of  1793.  In  a  suit 
for  a  sum  alleged  to  bo  due  on  the  balance  of 
partnership   accounts,     the   Sudder   Court   ought, 


EVIDENCE— CIVIL  CASIlS—contd. 

13.  SECONDARY  EVIDENCE— contd. 

{d)  Non-production  for  other  Causes — concld. 

under  s.  16,  Regulation  VI  of  1793,  to  have  used  the 
evidence  to  be  supplied  by  the  original  account 
books,  or  to  have  ascertained  that  the  sum  mentioned 
as  the  balance  due,  subject  to  the  objections,  was  a 
balance  due  without  objection.  Seetul  Bohoo  v, 
Hurkishen  Doss      .         .         5  W.  B.  P.  C.  76 

67. "Written  contract,  effect  of 

failing  to  prove  -when  alleged —  Mahomedan 
Law — Dower.  A  suit  was  brought  by  a  Mahomedan 
wife  for  dower  alleged  to  be  due  to  her  under  a 
kabinnamah  executed  by  her  husband  at  the  time  of 
the  marriage.  She  alleged  the  amount  of  dower  to 
be  R10,000,  of  which  R5,000  was  prompt  and  R5,000 
deferred,  and  she  claimed  to  be  entitled  to  the  whole 
on  the  ground  that  she  had  lawfully  divorced  her 
husband  in  pursuance  of  power  reserved  to  her  in 
that  behalf  by  the  kabinnamah.  At  the  hearing  she 
failed  to  prove  the  kabinnamah,  but  the  Court  gave 
her  a  decree,  holding  that  there  was  evidence  to  show 
that  a  dower  of  R  10,000  was  usually  payable  in  that 
plaintiff's  family,  and  that,  in  the  absence  of  evi- 
dence to  the  contrary,  the  whole  amount  must  be 
considered  prompt,  but  as  the  plaintiff  only  claimed 
R5,000  as  prompt,  the  decree  was  limited  to  that 
amount.  Held,  that  the  Court  was  wrong  in 
decreeing  the  case  upon  an  oral  contract  not  alleged 
in  the  plaint  nor  admitted  by  the  defendant,  the  suit 
being  based  upon  a  WTitten  agreement,  which  the 
plaintiff  failed  to  prove.  Khaja  MahOxMed 
AsoHUR  V.  Manija  Khanum  alias  Bakka  Khaxum 

I.  Ii.  B.  14  Calc.  420 

(e)  Copies  of  Docuihents  and  Copies  of  Copies. 


68. 


Copies  of  documents — Cause 


of  non-production  of  original.  Although  the  admis- 
sibility in  India  of  copies  in  evidence  must  not  be 
dealt  with  by  the  strict  rules  prevailing  at  a  nisi 
prius  trial  in  England,  yet  their  Lordships  were  of 
opinion  that  when  a  copy  has  been  in  any  way  re- 
ceived, and  it  becomes  the  function  of  the  Judge  to 
c(Jnsider  what  weight  and  value  should  be  given  to 
it,  it  is  the  duty  of  the  Judge,  in  order  to  test  its 
authenticity,  to  satisfy  himself  that  there  is  some 
reason  for  producing  a  copy  instead  of  the  original, 
that  there  should  be  some  account  given  in  ordinary 
cases  of  the  original,  and  some  sufficient  reason 
assigned  why  the  original  is  not  produced,  and  the 
parties  rely  upon  the  copy.  In  all  cases  the  whole 
of  the  circumstances  should  be  looked  at  in  order 
that  the  Judge  may  come  to  a  definite  conclusion  as 
to  the  genuineness  of  the  document  in  question,  and 
the  weight  and  value  which  he  will  attach  to  it. 
There  is  a  considerable  difference  between  cases 
where  documents  come  in  as  mere  links  or  as  part 
only  of  the  evidence  in  the  case,  and  those  in  which 
the  suit  is  actually  brought  upon  the  instrument  of 
which  a  copy  is  tendered,  and  the  whole  cause  of 
action  depends  on  the  proof  of  the  original  instru- 
ment ;  strict  proof  may  properly  be  required  in  the 
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latter  case.  Dealing  with  the  present  document, 
their  Lordships  were  not  prepared  to  ssuy  that  the 
High  Court  had  miscarried  in  concluding  it  to  be 
genuine,  but  the  High  Court  did  not  rest  upon 
that  document  wholly,  but  proceeded  upon  the  whole 
of  the  evidence  in  the  case,  which  appeared  to  their 
Lordships  amply  sufficient  to  support  the  finding  of 
the  Court.  Ramgopal  Roy  v.  Gordon,  Stuart  & 
Co.    .         .      17  W,  R.  285  :  14  Moo.  I.  A.  453 

69.  Permission  to 

file  original.  Documents  tendered  as  evidence  are 
properly  rejected  on  the  ground  that  they  are  copies 
inadmissible  under  the  Law  of  Evidence,  and  it  is 
entirely  a  matter  of  discretion  of  the  Coiurt  in  reject- 
ing a  copy  to  allow  the  party  to  file  the  original. 
Hureehur  Mojoomdar  v.  Churn  Majhee 

22  W.  R.  355 


70. 


Accounting    for 


absence  of  original.  A  copy  of  a  document  should 
not  be  received  in  evidence  until  all  legal  means  have 
been  exhausted  for  procuring  the  original.  Where 
a  document  is  alleged  to  be  in  the  possession  or 
power  of  a  certain  party,  such  party's  denial  in 
pleading  that  he  has  ever  had  the  document  is  not 
sufficient  to  justify  the  omission  of  the  processes  the 
law  provides  for  his  testimony,  and  of  his  being 
called  on  to  produce  the  original.  If  a  Judge  is 
satisfied  of  a  plaintiflE's  inability  to  produce  an 
original  pottah  on  which  he  relies,  he  ought  to  allow 
secondary  evidence  to  be  given  of  the  contents  of  the 
document;  but  he  should  be  satisfied,  on  reason- 
able grounds,  that  the  evidence  gives  a  true  version 
of  its  contents,  and  he  should  require  sufficient 
evidence  of  the  execution  of  the  pottah.  Shook- 
EAM  SooKUL  V.  Ram  Lall  Sookul  .  9  W.  E,.  248 


71. 


Accounting  for 


absence  of  original.  A  copy  of  a  document  cannot 
be  admitted  as  evidence,  imless  the  absence  of  the 
■  original  is  properly  accoimted  for  ;  the  mere  fact  of 
the  latter  being  in  another  Court  is  not  a  sufficient 
reason.     Gourmonee  v.   Huree  Kishore  Roy 

10  W.  R.  338 

Rakhal  Dass   Bundopadhya  v.   Indurmonee 
Dabee 1  C.  li.  R.  155 

72.  Attested     copy 

where  original  is  filed  in  another  case.  An  attested 
copy  of  a  petition  was  admitted  as  evidence  where 
the  original  was  with  the  record  of  a  different  case, 
and  application  had  been  made  to  the  Court  to  send 
for  such  record.  Oopendro  Mohun  Moostafee  v. 
PooRNO    Chunder    Bhuttacharjeb 

19  W.  R.  85 


73. 


Copy  of  deed — 


Admissibility  in  evidence — Explaining  absence  of 
original.  Copy  of  a  deed  refused  in  evidence  as  the 
absence  of  the  original  was  not  sufficiently  account- 
ed for.     Anunda  Moyeb  Dasseb  v.  Mackenzie 

W.  R.  1864,  5 
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Watson  &  Co.  v.  Sham  Lall  Pandah 

10  W.  R.  73 

Ishan  Chunder  Chowdhry  v.  Bhyrub  ©hunder 
Chowdhry 5  W.  R.  21 


74. 


Explaining  ab- 


sence of  original.  A  plaintiff  filing  copies  of  docu- 
ments is  bound  to  explain  why  the  originals  have 
not  been  filed.  Ram  Joy  Surma  v.  Prankishen 
Singh.  Buroda  Debia  v.  Ram  Kishen  Singh. 
Promoda  Debia  v.  Prankishen  Singh 

2  W.  R.  80 


75. 


Admission    of 


existence  of  original.  A  copy  of  a  disputed  deed 
cannot  be  taken  as  evidence  without  proof  that  the 
original  is  out  of  the  power  of  the  party  producing 
the  copy.  The  admission  of  the  existence  of  the 
original  is  not  tantamount  to  an  admission  of  the 
correctness  of  the  copy.  Kurum  v.  Ruttun 
Bhuggut     .         .         .         .      W.  R.  1864, 186 


76. 


Proof  of    cor- 


rectness! of  copy.  The  absence  of  an  original  deposi- 
tion from  the  record  must  be  satisfactorily  account- 
ed for  before  a  copy  can  be  looked  at ;  aad  such  copy 
should  be  proved  to  be  a  correct  copy  before  it  can 
be  used.     Rohee  Lall  v.  Dindyal  Lall 

21  W.  R.  257 

Lukhimoni  Dossee  v.  Kobuna  Kant  Moitro 

3  C.  L.  R.  509 


77. 


Proof  of  exe- 


cution of  document  where  copy  is  produced.  In  order 
to  prove  legally  the  execution  of  a  document,  of 
which  a  copy  only  is  on  the  record,  it  is  not  enough 
for  the  witness  to  depose  that  he  executed  a  docu- 
ment of  that  nature  ;  the  purport  of  the  copy  must 
be  read  to  him,  and  he  must  be  asked  whether  the 
original  of  the  same  was  what  he  executed.  Kam- 
ooLA  Khanum  v.  Mohamed  Esa  Khan 

13  W.  R.  429 


78. 


Absence  of  ob- 


jection. Though  a  copy  of  a  document  should  not  he 
put  in  as  evidence  when  the  original  itself  is  avail- 
able, yet  in  a  case  in  which  a  copy  of  a  letter  waa 
filed  without  objection  in  the  Court  of  first  instance 
and  the  writer  of  the  letter  (one  of  the  defendants), 
was  cross-examined  as  to  it,  the  lower  Appellate 
Court  was  held  not  to  be  justified  in  refusing  to 
consider  that  the  copy  was  evidence  of  the  letter. 
Fegredo  v.  Mahomed  Moddessub  10  W.  R.  267 


79. 


Evidence  Act, 


1872,  s.  63 — Comparison  of  copy  with  original. 
Held,  with  reference  to  the  provisions  of  s.  63  of  the 
Evidence  Act  (I  of  1872),  that  there  being  no  evi- 
dence proving  that  the  copy  produced  by  the  plaint- 
iff had  been  compared  with  the  original  decree,  the 
copy  was  not  admissible  in  evidence,  inasmuch  as  it 
could  not  be  regarded  either  as  primary  or  as  seoon- 


(     3845    ) 


DIGEST  OF  CASES. 


(     3846     ) 


EVIDENCE— CrVIL  CASES— contd. 

13.  SECONDARY  EVIDENCE— contrf. 

(e)  Copies  of  Documents  and  Copies  op  Copies 
— contd. 

dary  evidence  of  the  contents  of  the  original  decree. 
Ram  Prasad  v.  Raghunandak  Prasad 

I.  li.  R.  7  All.  738 


80. 


Certified     copy 


— Evidence  Act,  s.  65,  cl.  (/) — Secondary  evidence  of 
destroyed  record — Certified  copy  not  essential.  The 
rule  laid  down  in  s.  65  of  the  Evidence  Act  that  a 
certified  copy  is  the  only  secondary  evidence  admis- 
sible when  the  original  is  a  document  of  which  a 
certified  copy  is  permitted  by  law  to  be  given  in 
evidence,  does  not  apply  where  the  original  has  been 
lost  or  destroyed.     Kalandan  v.  Kunhitnni 

I.  L.  R.  e  Mad.  80 


81. 


Mortgage    de- 


cree lost — Evidence  of  foreclosure — Evidence  Act, 
8.  63.  In  1 840  K  mortgaged  a  certain  house  to  two 
brothers,  R  and  C.  The  mortgage-deed  contained  a 
gahan-lahan  clause,  or  clause  of  conditional  sale.  It 
appeared  that  in  1 852  the  mortgaged  house  passed 
into  the  possession  of  R  and  C,  and  it  was  alleged 
that  in  that  year  the  mortgage  had  been  foreclosed. 
At  a  subsequent  partition  of  the  family  property  the 
house  fell  to  the  share  of  R,  whose  widow  P  (defend- 
ant No.  1)  sold  it  to  L  (defendant  No.  2)  in  1868, 
and  L  in  1871  sold  it  to  T  (defendant  No.  3).  In 
1881  T  brought  this  suit  to  redeem  the  propeity. 
The  foreclosure -decree  of  1862  was  not  forthcoming, 
and  the  defendants  alleged  that  it  has  been  burned 
along  with  other  judicial  records  at  the  burning  of 
the  Budhvar  Palace  at  Poona  in  1879.  The  only 
evidence  that  such  a  decree  had  been  passed  was  a  re- 
ference to  a  copy  of  the  decree  contained  in  a  judg- 
ment passed  in  another  suit,  and  a  statement  by  C 
(who  was  dead  in  1881)  that  the  moitgage  had  been 
foreclosed.  The  lower  Courts  held  that  the  refer- 
ence in  the  above-mentioned  judgment  to  the  copy 
of  the  foreclosure  decree  was  sufficient  evidence  of 
the  original  decree  imder  s.  63  of  the  Evidence  Act 
(I  of  1 872).  On  appeal  -.—Held,  by  the  High  Court, 
that  there  was  no  legal  evidence  that  the  mortgage 
had  been  foreclosed.  A  written  statement  of  the 
contents  of  a  copy  of  a  document,  the  original  of 
which  the  person  making  the  statement  has  not  seen , 
cannot  be  accepted  as  an  equivalent  of  that  which 
s.  63  of  the  Evidence  Act  renders  admiasible, 
namely,  an  oral  accoimt  of  the  contents  of  a  docu- 
ment given  by  some  person  who  has  himself  seen  it. 
C'a  statement  could  not  be  made  use  of  to  establish 
the  foreclosure.     Kanayalal  v.   Pyakabai 

I.  L.  R.  7  Bom,  139 


82. 


Copy  of    docu- 


ment alleged  to  he  lost.  A  copy  of  a  document,  pur- 
porting to  be  the  copj'  of  an  original  kobala  alleged 
to  have  been  registered  by  a  kazee,  is  not  admis- 
sible in  evidence  within  the  provisions  of  Regulation 
XXXVI  of  1793,  s.  17.  It  might  possibly  be 
receivable  as  evidence  if  the  accuracy  of  the  first 
copy,  and  the  execution  and  loss  of  the    original. 
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were     proved.     Sreemunt     Kowar     v.     Akbar- 
MiTNDiTL 8  W.  R.  438 


83. 


Copy  of    kazee^s 


register — Proof  of  loss.  A  copy  of  a  kazee' s  register 
is  not  receivable  in  evidence.  The  register  itself 
should  be  produced  or  proof  given  of  its  loss  and  the 
entrv  should  be  verified.  Jaffree  Khanum  v. 
Imdad    Hossein      .         .    •    .        2  N.  W.  314 


84. 


Copy  of   trans- 


lation of  ^Magistrate'' 3  order  in  Emjlish — Evidence 
of  admission.  A  copy  of  translation  of  what  a 
Magistrate  is  supposed  to  have  said  in  English  in 
a  proceeding  under  Act  IV  of  184l>  is  no  evidence  of 
an  admission.     Ramjee  Lall  v.  Anderson 

7  W.  R.  141 


85. 


Copy  of    income- 


tax  returns.  Copies  of  income-tax  returns  should 
not  be  admitted  as  evidence  without  proof  that  the 
persons  who  made  them  are  dead.  Lalla  Gooroo 
Sahaye  Singh  v.  Bi^omo  Deonaraix 

W.  R.  1864,  Act  X,  105 


86. 


—  Copy    of  public 
Courts    in    India. 


document — Practice  of  native 
The  native  Courts  of  India,  in  receiving  evidence,  do 
not  proceed  accoixiing  to  the  !  technical  rules  adopted 
in  England,  and  they  would,  by  their  usual  practice, 
admit  a  copy  of  a  public  document  authenticated  by 
the  signature  of  the  proper  officer  as  primd  facie 
evidence,  subject  to  further  enquiry  if  it  were  dis- 
puted. Na-baounty  Luchmedavamah  v.  Vkniiama 
Naidoo       .         .         .         .       1 W.  R.  P.  C.  30 

9  Moo.  I.  A.  66 


87. 


Proper     custody 


— Certified  c^opy.  A  copy  of  a  document  coming  out 
of  a  public  office,  and  certified  by  the  officer  in 
charge  of  that  deimrtment  to  be  a  true  copy,  is 
admissible  iii  evidence.  Unide  Rajaha  Raji 
Venkataperumal  Rauze  v.  Pemmasamy  Vexka- 
tadry  Naidoo 

4  W.  R.  P.  C.  121  :  7  Moo.  I.  A.  128 

See  Devaji  Goyaji  v.  Godabhai  GoDnHAi 

11  W.  R.  P.  C.  36.  I 

88.  — Copy  of     record-     ^ 

keeper'' 8  re])ort.  A  copy  of  a  record-keeper's  report 
is  not  evidence,  nor  is  a  copy  of  a  Magistrate's  pro- 
ceeding in  a  suit  regarding  other  property  covered  by 
the  deed  in  dispute.  Dwarkanath  Bose  v.  Cht^n- 
dee  Churn  Mookerjee     .         .  1  W.  R.  339 


89. 


Cojjff   of    quin- 
of  original.     An 


quennial  register — N on  production 
examined  copy  of  a  quinquennial  register  is  evidence 
without  the  production   of  the    original.     Oodov^ 
MoNEE  Dabee  v.  Bishonath  Dutt  .     7  W.  R.  14 


90. 


Copy    from 


office   of   Registrar  of  Deeds.     The   circumstances 
that  a  copy  of  a  document  has  been  obtained  from 
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the  office  of  a  Registrar  of  Deeds  does  not  make  that 
registered  document  evidence,  or  render  it  operative 
against  the  persons  veho  appear  to  be  affected  by  its 
terms.     Fyez  Ali  v.  Omedee  Singh 

21  W.  K.  265 


91. 


Copy      of  decree 


— Decree,  destruction  of.  After  an  appeal  was  filed, 
the  decree  was  destroyed.  Held,  that  a  copy  in  the 
possession  of  the  appellant  might  be  received  upon 
evidence  being  given  of  its  authenticity.  Bishen- 
DYAL  Singh  v.  Khadeema 

Marsh.  213  : 1  Hay  584 


92. 


Destruction  of 


document.  Where  a  wajib-ul-urz  was  destroyed  in 
the  Mutiny,  and  the  plaintiff  tendered  in  evidence  a 
book  obtained  from  _  the  tahsil  office,  which  pur- 
ported to  contain  a  copy  of  such  wajib-ul-urz  and 
of  the  signatures  of  the  persons  signing  the  original, 
and  the  name  of  the  official  in  whose  presence  the 
instrument  was  executed  and  the  Court  below 
was  satisfied  that  there  Avas  no  reason  to  doubt  its 
being  a  genuine  copy  ; — Held,  that  such  copy  was 
evidence,  not  of  a  contemplated  wajib-ul-m-z,  but  of 
one  which  had  been  executed  and  completed. 
Dabee    Dut  v.  Enait  Ali  .         .      2  N.  W.  395 


93. 


Lost  document 


— Certified  copy.  Secondary  evidence  of  the  con- 
tents of  a  document  is  admissible  where  the  Court 
is  satisfied  that  the  document  has  been  lost,  and  in 
such  a  case  it  is  open  to  the  Court  to  receive  oral 
evidence  of  the  transaction  involved,  and  it  is  not 
necessary  to  insist  on  the  production  of  a  certified 
copy.  A  deed  of  sale  is  not  a  document  of  which  a 
certified  copy  is  permitted  by  law  to  be  given  in 
evidence,  i.e.,  to  be  given  in  evidence  in  the  first 
instance  without  having  been  introduced  by  other 
evidence.  Hurish  Chundep.  Mullick  v.  Prosuno 
CooMAR  Banerjee  .  .  22  W.  B.  303 


94. 


Evidence  Act, 


ss.  16,  114 — Company — Winding  up — -Contribu- 
tories — Shareholders — Notice  of  allotment — Second- 
ary evidence  of  notice — Press-copy  letter — Evidence 
of  original  letter  having  been  properly  addressed  and 
posted.  Upon  the  settlement  of  the  list  of  con- 
tributories  to  the  assets  of  a  company  in  coiu-se  of 
liquidation  under  the  Indian  Companies  Act,  one  of 
the  persons  named  in  the  list  denied  that  he  had 
agreed  to  become  a  member  of  the  company  or 
was  liable  as  a  contributory.  The  District  Court  ad- 
mitted as  evidence  on  behalf  of  the  Official  Liquida- 
tor a  press  copy  of  a  letter  addressed  to  the  objector 
for  the  purpose  of  proving  that  a  notice  of  allotment 
of  shares  was  duly  communicated.  No  notice  to 
the  objector  to  produce  the  original  letter  appeared 
on  the  record  ;  but  at  the  hearing  of  the  appeal  it 
was  alleged  by  the  Official  Liquidator  and  denied 
by  the  objector  that  such  notice  had  in  fact  been 
given.     There  was  no  evidence  as  to  the  posting 
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of  the  original  letter  or  of  the  address  which  it 
bore ;  but  the  press  copy  was  contained  in  the 
press-copy  letter  book  of  the  Company,  and  was 
proved  to  be  in  the  handwriting  of  a  deceased  secre- 
tary of  the  company,  whose  duty  it  was  to  despatch 
letters  after  they  had  been  copied  in  the  letter  book. 
The  objector  denied  having  received  the  letter  or  any 
notice  of  allotment.  Held,  that  the  Court  should  not 
draw  the  inference  that  the  original  letter  was  pro- 
perly addressed  or  posted  ;  that  the  press-copy  letter 
was  inadmissible  in  evidence  ;  and  that  there  was 
no  proof  of  the  communication  of  any  notice  of 
allotment.  Ram  Das  Chakrabati  v.  Official 
Liquidator  op  the  Cotton  Ginning  Company 

I.  Ij.  R.  9  AIL  366 


95. 


Evidence      Act 


(I  of  1872),  ss.  65,  66 — Admission  of  secondary 
evidence.  On  an  appeal  to  the  Judicial  Committee 
from  a  decree  given  on  first  appeal  by  an  Appellate 
Court,  and  maintaining  a  finding  of  fact  by  the 
Original  Court,  the  onJy  question  was  whether  the 
evidence  offered  constituted  secondary  evidence  of 
the  matter  in  dispute,  which  was  the  making  of  a 
document.  The  question  was  decided  in  the  affir- 
mative by  their  Lordships.  Because  the  evidence 
consisting  of  a  copy  which  was  made  of  a  document 
and  filed  (in  another  suit)  among  the  records  of  the 
Court,  and  still  there,  endorsed,  "  copy  in  accord- 
ance with  the  original,"  signed  by  the  Judge  who 
presided  in  the  Court,  who  alone  was  authorized  to 
compare  and  accept  such  copy,  there  were  grounds 
for  considering  it  genuine.  Luchman  Singh  v. 
Puna     .         .         .         .    1.  L.  R.  16  Calc.  753 

L.  B.  16  I.  A.  125 


96. 


Secondary     evi- 


dence, admissibility  of — Objection  to  reception  of 
evidence — Evidence  Act  {1  of  1872),  ss.  61,  65,  and  66. 
No  objection  should  be  allowed  to  be  taken  in  the 
Appellate  Court  as  to  the  admissibility  of  a  copy  of 
a  document,  which  was  admitted  in  evidence  in  the 
Court  below  -without  any  objection.  Kameshwar 
Pershad  v.  Amanuttulla,  I.  L.  R.  26  Calc.  53, 
dissented  from.  Kishori  Lal  Goswami  v.  Rakhal 
Dass  Banerjee  (1904)    .  I.  L.  R.  31  Calc.  155 

97    Copy  of  copy  of  document 

— Proof  of  execution  of  original.  An  authenti- 
cated copy  of  an  authenticated  copy  of  a  deed  is 
admissible  as  secondary  evidence  ;  but  proof  of  the 
execution  of  the  deed  itself  must  be  given  before  the 
copy  can  be  admitted.  Tayubunnissa  Bibi 
V.  KuwAB  Sham  Kishore  Roy 

7  B.  L.  R.  621 :  15  W.  R.  228 


98. 


Previous  failure 


to  produce  original.  An  original  document  upon 
which  the  plaintiff  based  his  suit  was  proved  to 
be  in  the  possession  of  the  defendant.  In  a  previous 
suit  the  defendant's  mother  had  filed  the  document, 
and  on  removing  it  had,  according  to  the  rules  of 


I 
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practice,  placed  a  copy  there  instead.  The  defend- 
ant, on  being  summoned,  failed  to  produce  the  same. 
Held,  that  a  copy  of  such  copy,  so  filed  in  Court,  was 
admissible  as  evidence.  Makbul  At.i  v.  Masnad 
BiBi       .        3  B.  Ii.  R.  A.  C.  54  :  11  W.  R.  396 


99. 


Pvblic     docvr 


me^U — Lost  original.  The  copy  of  a  copy  of  a  docu  - 
ment  may  be  admitted  as  evidence  when  it  comes 
from  a  public  ofl&ce,  and  the  original  is  shown  to 
have  been  lost,  but  not  otherwise.  Cottbt  op 
Wards  v.  Bunwabee  Lall  Thakoor 

15  W.  R.  102 


100. 


Absence      of 


criijinal  explained.  A  certified  copy  of  a  document 
deposited  in  a  public  ofiice,  which  document  is  itself 
a  coj)y,  is  admissible  as  secondary  evidence  where 
the  absence  of  the  original  is  duly  accounted  for. 
Bhui-abhai  Gullabhai  v.  Modji  Desalji 

5  Bom.  A.  C.  48 

101.  Sanad.    A  copy 

of  a  copy  of  a  sanad  is  not  admissible  in  evidence. 
Nbblanund  Singh  v.  Nussebb  Singh 

6  W.  R.  80 

14.  PRESUMPTION  OF  DEATH. 


Presumption    of   death 

— Oniis  of  proof — Evidence  Act  {I  of  1S72), 
8.  108.  S.  108  of  the  Evidence  Act  raises  no  pre- 
Bumption'as  to  the  time  of  a  person's  death.  It  is 
incumbent  on  him,  who  alleges  that  a  person  died 
at  some  antecedent  date,  /to  prove  that  fact  by 
evidence.  Per  Geidt,  J.  The  question,  for  which 
provision  is  made  in  s.  108  of  the  Evidence  Act,  is 
the  question,  whether  a  man  is  alive  or  dead  when 
the  question  of  death  is  raised,  and  not  whether  he 
was  alive  or  dead  at  some  antecedent  date.  Fani 
Bhushan  Banebji  v.  Subjya  Kanto  Roy  Chow- 
DHBY  (1907)  .         .         .      I.  L.  R.  315  Calc.  25 

EVIDENCE--CRIMINAL  CASES. 

Col. 

1.  Consideration  op,  and  Mode   op 

DEALING   WITH,    EviDENOB      .  .       3851 

2.  Character 3862 

3.  Chemical  Examiner      .         .         .  3854 

4.  Depositions     .     .        .         .         .  3866 
6.  Dying  Declarations    .         .         .  3861 

6.  Examination    and    Statements    op 

Accused     .....     3866 

7.  Government  Gazettb  .         .         .  3871 

8.  Handwriting        ....  3871 

9.  Hearsay  Evidence       .         .         .  3872 
10.  Husband  and  Wipe      .        ,        .  3872 
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Col. 

11.  Illegal  Gratification           .         .  3873 

12.  Judgment  in  Civil  Suit        .         .  3873 

13.  Letters 3874 

14.  Medical  Evidence        ,         .         .  3874 

15.  Native  Seals  ....          .  3875 

16.  Notes  of  Inquiry         ,         .         .  3875 

17.  Police  Evidence,  Diaries,  Papers, 

and  Reports      .         .         .         .     3875 

18.  Previous  Convictions  .         .         .  3877 

19.  Proceedings  op  Criminal  Courts.  3878 

20.  Statements  to  PoLicfflDppiCBRS  .  3879 

21.  Stolen  Property  .         .         .  3886 

22.  Text  Books 3887 

23.  Thumb  Impressions       .         •         .  3887 

See  Accomplice. 

8ee  Approveeis. 

Set  Charge  to  Jury — Misdirection. 

I.  Ii.  R.  29  Calc.  782 

See  Commission — Criminal  Cases. 

I.  Ii.  R.  19  Calc.  113 

See   Confession. 

See  Criminal  Procedure  Code.  s.  147. 

I.  Ii.  R.  30  Calc.  918 

See  Evidence — Civtl  Cases — Accounts 
AND  Account  Books. 

23  W.  R.  Cr.  27 

I.  Ii.  R.  1  Bom.  610 

I.  Ii.  R.  10  Calc.  1024 

See  Possession,  order  of  Criminal 
Court  as  to — Evidence,  mode  of 
taking,  etc. 

See  Practice — Criminal  Cases — Affi- 
davit        .        I.  Ii.  R.  19  Mad.  209 

Set,  Security  for  Good  Behaviour. 

5  C.  W.  N.  249 
I.  Ii.  R.  29  Calc.  779 

See  Witness — Criminal  Casbs. 
absence  of— 


See  Easement  .    I.  L.  R.  30  Calc.  918 
consideration  of,  and  mode  of 


dealing  with  evidence — 

^  See   Verdict   op   Jury — Power  to   ih- 

tbrfeke  with  Verdicts. 

I.  L.  R.  29  Calc.  128 

examination  of  accused — 


See    Evidence — Criminal    Cases — Pre- 
vious Convictions. 

I.  Ii.  R,  28  Calc.  689 
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. hearsay  evidence — 

See  Criminal  Procedure  Code,  s.  436. 

5  C.  W.  3Sr.  574 

mode  of  recording — 

See  Criminal  Proceedings. 

I.  L.  R.  19  Mad.  269 

See  Possession,  order  op  Criminal 
Court  as  to — Evidence,  mode  op 
taking        .         ,      11  B.  L.  B..  Ap.  5 

notes  of— 


See  Transfer  of  Criminal  Case — Gene- 
ral Cases      .        15  B.  L.  B.  Ap.  14 
I.  L.  B.  1  Calc.  254 

of  general  repute — 

See  Security  for  Good  Behaviour. 

11  C.  W.  N.  789 

statements  to  police  ofB.cers — 


See  Defamation    I.  L.  B.  28  Calc.  794 

1.  CONSIDERATION     OF,     AND     MODE     OF 
DEALING  WITH,  EVIDENCE. 

1.  Evidence    of   robbery  con- 


sidered in  trial  for  murder — Trial  for  robbery 
and  murder — Offences  constituting  parts  of  the 
same  transaction — Verdict  of  jury.  Persons  con- 
victed of  robbery  by  a  Sessions  Judge  and  a  jury, 
and  of  murder,  by  the  Sessions  Judge  with  assessors, 
appealed  to  the  High  Court  against  the  conviction 
on  the  charge  of  murder.  Hdd,  that,  in  coming  to  a 
■conclusion  as  to  whether  the  evidence  justified 
the  conviction  appealed  against,  the  verdict  of  the 
jury  should  not  be  taken  into  consideration.  But 
on  its  appearing  that  the  two  offences  constituted 
parts  of  the  same  transaction  : — Held,  that  recent 
and  unexplained  possession  of  the  stolen  property 
which  would  be  presumptive  evidence  against  the 
prisoners  on  the  charge  of  robbery  was  similarly 
evidence  against  them  on  the  charge  of  murder. 
Queen-Empress  v.  Sami     I.  L.  B.  13  Mad.  426 

2.  Evidence  sho'wring  commis- 
sion of  another  offence  by  accused  other 
than  that  for  which  they  are  being  tried — 

Evidence,  admissibility  of.  In  a  criminal  trial 
evidence  otherwise  admissible  is  not  rendered 
inadmissible  by  the  fact  that  it  d'iscloses  the  commis- 
sion of  an  offence  other  than  that  in  respect  of 
which  the  trial  is  being  held.  Reg.  v.  Briggs,  2  M. 
6c  R.  199,  referred  to.     Queen-Empress  v.  Mulua 

I.  li.  B.  14  All.  502 

3. Duty  of  Judge  in  trial  by 

jury — Admission  of  inadmissible  evidence.  In 
cases  tried  by  jury  it  is  the  duty  of  the  Judge 
to  prevent  the  production  of  inadmissible  evidence, 
whether  it  is  or  is  not  objected  to  by  the  parties. 
Evidence  relating  te  proposals  of  compromise  ought 
not,  in  the  exercise  of  a  proper  discretion,  to  be 
allowed  to  go  in  as  evidence  of  guilty  knowledge 
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against   the   accused. 
Empress 


Abbas   Peada   v.    Queen- 
.       I.  L.  B.  25  Ofelc.  736 
2  C.  W.  N.  484 

4.  _ ^  Statement  by  dying  person — 

Murder — Incomplete  evidence — iTeiy  trial — Further 
evidence — Admissibility  of  evidence — Dying  person, 
statements  of,  recorded  and  attested,  if  admissible — 
Indian  Evidence  Act  {I  of  1872),  s.  32,  cl.  (1)—Re' 
freshing  the  memory — First  information — Criminal 
Procedure  Code  {Act  V  of  1898),  s.  154.  Case  in  which 
the  lower  Court  passed  sentence  of  death  on  the  ac- 
cused, but  the  High  Court,  on  reference,  ordered  a 
new  trial  on  the  ground  that  the  evidence  was 
incomplete  and  it  was  necessary  to  take  further 
evidence  before  judgment  could  properly  be 
pronounced  against  the  accused.  Where,  upon 
information  received  from  the  chaukidar  of 
the  offence  (and  which  information  was  duly 
recorded  in  the  station  diary),  the  Sub-Inspector 
had  gone  to  the  hospital  to  see  the  wounded  man 
and  had  there  recorded  the  statement  made  by 
him  :  Held,  that  this  record  of  such  statement 
could  in  no  sense  be  regarded  as  a  first  information 
of  the  offence,  within  the  meaning  of  s.  154  of  the 
Code  of  Criminal  Procedure.  Held,  further,  that  the 
writing  containing  the  statement  so  recorded  by  the 
Sub-Inspector  and  attested  by  witnesses  could  not 
be  regarded  as  evidence.  In  order  to  make  it 
evidence,  the  course  indicated  in  the  case  of  Empress 
V.  Samiruddin,  I.  L.  R.  8  Calc.  211,  should  have 
been  followed.  King-Emperor  v.  Daulat  Kunjra 
(1902)  .         .  .  e  C.  W.  N.  921 

5. Theory  of  prosecution — Evi- 
dence, concocted,  to  fit  in  with  wrong  theory  of  prose- 
cution— Theory  of  case  started  before  collection  of 
evidence.  The  theory  of  a  murder  upon  which 
prosecution  proceeded  in  this  case  was  arrived  at 
by  the  Sub-Inspector  of  PoUce  the  day  following 
the  night  of  the  occurrence  :  Per  curiam — It  is 
scarcely  necessary  to  say  that  a  theory  should 
succeed  and  not  precede  the  collection  of  evidence, 
otherwise  it  is  a  matter  of  common  knowledge 
that  the  evidence  may  be  made  to  fit  in  with  the 
theory  such  as  the  police-officer  in  this  case  pro- 
pounded.    Emperor  v.  Gayanath  Das  (1909) 

13  C.  W.  N.  622 


1. 


2.  CHARACTER. 
Bad  character,  evidence  of- 


Evidence  of  bad  character  should  not  be  put  before 
the  jury,  but  is  only  for  consideration  of  the  Judge 
in  determining  the  sentence  to  be  awarded.  Queek 
V.  Mahima  Chandra  Dass 

6  B.  li.  B.  Ap.  108  :  5  W.  B.  cr.  37 

Queen  v.  Phoolchand  alias  Pholeel  Ahir 

8  W.  B.  Cr.  11 

Queen  v.  Gopal  Thakoor  .     6  W.  B.  Cr.  72 

Queen  v.  Bbhary  Dosadh     .         W.  B.  Cr.  7 
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2.  CHARACTER— corrfd!. 


2. 


It    is   improper 


to  allow  witnesses  for  the  prosecution  to  state  that 
the  accused  is  not  of  good  character.  Reg.  v. 
TiMMi     .         .  2  Bom.  131 :  2nd  Ed.  125 


3. 


Previous  conduct  and  charac- 


ter. Evidence  of  character  and  previous  conduct 
of  a  prisoner,  being  matters  of  prejudice  and  not 
direct  evidence  of  facts  relevant  to  the  charge  against 
the  prisoner,  ought  not  to  be  allowed  to  go  to  the 
jury.     Queen  v.  Byka.nt  Nath  Banerjee 

10  W.  R.  Cr.  17 

In  charging  a 


jury,  a  Sessions  Judge  should  not  tell  them  that  the 
prisoners  had  previously  been  bad  characters.  That 
fact  might  be  taken  into  consideration  by  a  Sessions 
Judge  in  passing  sentence  when  the  prisoners  are 
convicted.     Queen  v.  Kulum  Sheikh 

10  W.  R.  Cr.  39 


5. 


Previous  conviction— ^wrfence 


Act,  s.  54.  In  charging  the  jury  upon  the  trial  of  a 
prisoner  for  being  dishonestly  in  the  possession  of 
stolen  goods,  the  Judge  directed  the  jury  to  consider 
the  proof  of  previous  convictions  for  theft  as  evidence 
from  which  inference  might  fairly  be  drawn  as  to  the 
character  of  the  accused.  Held,  that  this  amounted 
to  a  misdirection  :  for,  though  s.  54  of  the  Evidence 
Act  declares  that  '*  the  fact  that  the  accused  person 
has  been  previously  convicted  of  an  offence  is  rele- 
vant "  yet  the  same  section  also  declares  that  "  the 
fact  that  he  has  a  bad  character  is  irrelevant,"  and 
that  the  evidence  was  irrelevant  and  inadmissible. 

ROSHUN    DOSADH    V.    EmPRERS 

I.  Ii.  R.  5  Calc.  768  :  6  C.  L.  R  219 

6.  Evidence  of  general  repute — 

Criminal  Procedure  Code  (1882),  a.  117— Bu- 
mours — Security  for  good  behaviour.  Evidence 
that  there  are  rumours  in  a  particular  place 
that  a  man  has  committed  acts  of  extortion  on 
various  occasions,  that  he  has  badmashes  in  his 
employ  to  assist  him,  and  generally  that  he  is  a  man 
of  bad  character,  is  not  evidence  of  general  repute 
under  s.  117  of  the  Criminal  Procedure  Code. 
Evidence  of  rumour  is  mere  hearsay  evidence  of  a 
particular  fact.  Evidence  of  repute  is  a  different 
thing.  A  man's  general  reputation  is  the  reputa- 
tion which  he  bears  in  the  place  in  which  he  lives 
amongst  all  the  townsmen,  and  if  it  is  proved  that 
a  man  who  lives  in  a  particular  place  is  looked  upon 
by  his  fellow- townsmen,  whether  they  happen  to 
know  him  or  not,  as  a  man  of  good  repute,  that  is 
strong  evidence  that  he  is  a  man  of  good  character. 
On  the  other  hand,  if  the  state  of  things  is  that  the 
body  of  his  fellow- townsmen,  who  know  him,  look 
upon  him  as  a  dangerous  man  and  a  man  of  bad 
habits,  that  is  strong  evidence  that  he  is  a  man  of 
bad  character.  It  cannot  be  said  that,  because 
there  are  rumours  in  a  particular  place  among  a 
certain  class  of  people  that  a  man  has  done  particular 
acts  or  has  characteristics  of  a  certain  kind,  these 
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rumours  are  in  themselves  evidence  under  s.  117  of 
the  Code.     Rai  Isri  Pershad  v.  Queek-Empress 

I.  Ii.  R.  23  Calc.  621 

7.  Evidence   of    had 

character — Evidence  Act  {I  of  1872),  ss.  14  and  54, 
as  amended  hy  Act  III  of  1891 — Gang  of  persons 
associated  for  "purpose  of  hahitiially  committiiuj 
theft.  The  character  of  the  accused  not  beirg 
a  fact  in  issue  in  the  offence  of  belonging  to  a  gang 
of  persons  associated  for  the  purpose  of  habitually 
committing  theft,  pimishable  imder  s.  401  of  the 
Penal  Code,  evidence  of  bad  character  or  reputation 
of  the  accused  is  inadmissible  for  the  purpose  of 
proving  the  commission  of  that  offence.  Mankura 
Pasi  v.  Queen-Empress  .  1. 1..  R.  27  Calc.  189 

4  C.  W.  N.  87 

See  Shreram  Venkatasami  v.  Queen 

6  Mad.  120 


8. 


Criminal        Pro- 


cedure Code,  88.  107,  117 — Security  for  keeping  the 
peace — Evidence  of  general  repute  not  available  in 
such  cases.  It  is  only  in  the  case  of  a  person  who  is 
an  habitual  offender,  and  is  called  upon  to  furnish 
security  for  good  behaviour,  that  the  fact  of  his 
being  an  habitual  offender  may  be  proved  by 
evidence  of  general  repute.  Wliere  a  person  ia 
called  upon  to  furnish  security  to  keep  the  peace, 
evidence  of  general  repute  cannot  be  made  use  of  to 
show  that  such  person  is  likely  to  commit  a  breach 
of  the  peace  or  disturb  tte  public  tranquillity  or  to 
do  any  wrongful  act  that  may  probably  occasion  a 
breach  of  the  peace  or  disturb  the  public  tran- 
quillity.     l^MPKRGR  V.  BiDHYAPATI  (1903) 

I.  L.  R.  25  All  273 


3.  CHEMICAL  EXAMINER. 


L 

iner 


Report  of  Chemical  Exam- 

Criminal  Procedure  Code  {Act  XXV  of 
1861),  8.  370.  Under  s.  ?10,  Act  XXV  of  1861, 
the  report  of  a  Chemical  Examiner  is  evidence  in  a 
criminal  trial  if  it  bear  the  signature  of  the  Examiner. 
The  original  should  be  produced.  Qubbn  v. 
Biswambhar  Das 

6  B.  L.  R.  Ap.  122  :  16  W.  R.  Cr.  49 


2. 


Criminal    Proce- 


dure Code,  1869,  s.  380A.  The  report  of  the 
Chemical  Examiner  to  Government  may  be  acted 
upon  as  evidence  by  all  Criminal  Courts  by  virtue  of 
s.  380A  of  the  amended  Code  of  Criminal  Procedure. 
Anonymous  ...        6  Mad.  Ap.  11 


3. 


Report  of   **  Additional  Che- 


mical Examiner  " — Criminal  Procedure  Code — 
Act  X  of  1882,  8.  510.  A  document  purix)rting  to  bo 
a  report  under  the  hand  of  an  **  Additional  Chemical 
Examiner  '*  upon  a  matter  or  thing  submitted  to 
him  for  analysis  and  report,  cannot  be  received  in 
evidence  under  s.  510  of  Act  X  of  1882.  Queen 
Empress  v.  Autal  Muchi 

I.  L.  R.  10  Calc.  102e 
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4.  Inquest    report — Bom.     Reg. 

XII  of  1827,  8.  52~Bombay  Act  VIII  of  1867. 
Regulation  XII  of  1827,  s.  62,  having  been  repealed 
by  (Bombay)  Act  VIII  of  1867,  an  inquest  report 
is  not  admissible  in  evidence.  Reg.  v.  Bhashankur 
Nabbheram     ...         -6  Bom.  Cr.  75 


4.  DEPOSITIONS. 


33. 


1. 


See  Evidence  Act,  1872,  s. 

Mode  of  recording  deposi- 
tions— Criminal  Procedure  Code,  1882,  .s.  355 — 
Criminal  Procedure  Code,  1861,  s.  195 — Memo,  of 
depositions  of  witnesses.  A  memorandum  by  a 
Judge  that  certain  witnesses  had  deposed  the  same 
as  the  former  witnessess,  is  not  in  accordance  with 
the  requirements  of  s.  195,  Code  of  Criminal  Proce- 
dure.    Queen    v.    Mtjttee   Nushyo 

W.  R.  1864,  Cr.  18 

2.  . Mode    of  recording  deposi- 

tiony  evidence  of.  The  evidence  of  a  writer  in 
the  Judicial  Commissioner's  office,  to  the  effect  that 
"  the  document  shown  to  him  is  a  deposition  taken 
before  the  Assistant  Commissioner ;  it  appears  to 
have  been  taken  in  due  form  upon  solemn  affirma- 
tion, and  is  attested  by  the  signature  of  the 
Assistant  Commissioner,"  is  not  sufficient  evidence 
of  the  prisoner  having  duly  dej)osed.  Queen  v. 
Mati  Khawa 

3  B.  L.  R.  A.  Cr.  36  :  12  W.  R.  Cr.  31 

3. Depositions     of    witnesses 

taken  by  Magistrate — Evidence  on  appeal. 
Before  depositions  of  witnesses  taken  before  a  Magis- 
trate can  be  used  on  appeal,  it  should  be  shown 
either  in  the  depositions  or  elsewhere  that  the 
evidence  was  read  over  or  interpreted  to  the 
respective  witnesses.  Qcteen  v.  Parbutty  Churn 
Chuckerbutty    ...       14  W.  R,  Cr.  13 


4. 


Depositions     in     previous 


case.  Previous  statements  of  Avitnesses  on  oath  are 
not  available  as  evidence  in  a  subsequent  trial. 
Queen  v.  Kisto  Mundul         .        7  W.  R.  Cr.  8 


5. 


The  deposition 


of  a  witness  in  a  former  case  is  not  evidence  in  a  sub- 
sequent case  in  which  he  is  examined,  except  when 
put  in  to  contradict  him.  Queen  v.  Nobokisto 
Ghose       .         .  .         .        8  W.  R.  Cr.  87 


6. 


Evidence  taken 


on  the  trial  of  one  prisoner  wrongly  admitted  as 
evidence  on  the  trial  of  another.  Queen  i'.  Zulfu- 
kur  Khan       .         .         .        8  E.  L.  R.  Ap.  21 

16  W.  R.  Cr.  36 


7. 


The 


prisoners 


were  convicted,  under  s.  154  of  the  Penal  Code,  upon 
evidence  taken  in  another  case  to  which  the  prisoners 
were  not  parties.  The  conviction  was  set  aside. 
Ill  the  matter  of  the  petition  of  Betts 

6  B.  L.  R.  Ap.  83 
15  W.  R.  Cr.  6 
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8. 


Absence  of  accuseds 

The  Magistrate  took  the  depositions  by  read- 
ing over  to  the  witnesses  depositions  made  by  them 
in  another  case,  at  the  hearing  of  which  the  prisoner 
was  not  present,  and  procuring  them  to  affirm  the 
truth  of  the  same.  Held,  that  the  depositions  were 
illegally  taken,  and  therefore  could  not  sustain  a 
charge.     Queen  v.  Rajkishna  Mitter 

1  B.  L.  R.  O.  Cr.  36 


9. 


In 


a     case 


la 


which  the  accused  was  bound  down  to  keep  the 
peace,  the  Assistant  Magistrate  admitted  as  evidence 
the  depositions  of  witnesses  in  certain  cases  in  which 
the  accused  was  tried  on  charges  of  being  a  member 
of  an  unlawful  assembly  and  of  rioting,  and  was 
acquitted.  Held,  that  the'  Assistant  Magistrate 
ought  not  to  have  admitted  this  evidence.  Queen 
V.  DiNA  BuNDHOO  RoY     .         .   24  W.  R.  Cr.  4 


10. 


Absence  of  accu- 


sed. Where  the  evidence  of  witnesses  taken  in  the 
absence  of  the  prisoner  at  a  former  trial  was  read  out 
to  them,  and  put  in  on  their  assenting  to  it  as  a  true 
record  of  the  facts  : — Held,  that  the  proceeding  waa 
irregular  and  prejudicial  to  the  prisoner  ;  and  such 
witnesses  should  have  been  subjected  to  a  fresh  oral 
examination  ;  and  that  then  the  former  depositions 
might  have  been  put  in,  not  to  add  to  their  testi- 
mony, but  to  corroborate  it.  A  new  trial  was 
ordered.     Queen  v.  Bishonath  Pal 

3  B.  L.  R.  A.  Cr.  20 
12  W.  R.  Cr.  3 

11. Depositions   not  read  over 

to  accused — Oral  evidence — Statement  of  mook- 
tear  as  to  faulty  record — Criminal  Procedure  Code 
{Act  X  of  1882),  s.  360— Evidence  Act  (/  of  1872), 
8.  91.  A  Sessions  Judge,  after  hearing  a  general 
statement  made  by  a  mooktear  engaged  in  the  case, 
considered  that  the  depositions  of  certain  avitnesses 
taken  in  the  Magistrate's  Court  did  not  conform  with. 
the  requirements  of  s.  360  of  the  Code  of  Criminal 
Procedure,  and  refused  to  admit  the  depositions 
as  evidence,  and  also  refused  to  allow  oral  evidence 
to  be  given  as  to  the  statements  made  by  these  M"it- 
nesses.  No  objection  was  taken  to  the  admission  of 
these  depositions  on  behalf  of  the  Crown ;  the 
accused  were  eventually  convicted  and  sentenced  to 
rigorous  imprisonment.  Held,  on  appeal,  that  the 
conviction  and  sentence  must  be  set  aside.  Adyan 
Sing   v.    Queen-Empress    I.  L.  R.  13  Cale.  121 


12. 


Depositions  taken  by  Col- 


lector. The  evidence  of  a  prisoner  taken  by  a  Col- 
lector cannot  be  used  against  him  on  his  trial  before 
a  Magistrate.     Queen  v.  Sookmoy  Chose 

10  W.  R.  Cr.  23 

13.  Depositions  before  Magis> 

trate — Criminal  Procedure  Code,  1861,  s.  369 — Z>c- 
positions  of  gosha  ladies.  The  depositions  of  gosha 
ladies  examined  before  the  committing  Magistrate  in 
the  presence  of  the  accused  are  not  admissible  in 
evidence  on  the  trial  before  the  Sessions  Court  under 


k 


(     3857     ) 


DIGEST  OF  CASES. 


(     3858     ) 


:EVIDENCE— CRIMINAL  CAS'ES—contd. 

4.  DEPOSITIONS— cowfi. 

«.    369   of   the   Crimiaal    Procedure    Code,    1861. 
Anonymous  ....       4  Mad.  Ap.  15 


14. 


Discrepancies  in 


depositions.  In  a  trial  before  a  Sessions  Court  the 
attention  of  the  jury  maybe  called  to  the  discre- 
pancies between  the  evidence  given  by  witnesses  in 
such  Court  and  that  given  before  the  committing 
Magistrate  without  the  depositions  before  the 
Magistrate  being  put  in.  Eaipress  v.  Haran 
Chunder   Mitter     .         .  6  C.  Ij.  R.  390 


15. 


Criminal  Pro- 


cedure Code,  1861,  s.  369.  When  a  deposition  is  re- 
ceived in  evidence  under  e.  369,  Code  of  Criminal 
Procedure,  at  a  trial  before  a  Sessions  Judge, 
there  ought  to  be  on  the  record  distinct  proof  of  the 
existence  of  such  a  state  of  things  as  makes  the 
deposition  legal  evidence.  Queen  v.  Bheekun 
Doss        .         .         .         .  7  W.  R.  Cr.  114 


16. 


Depositions    taken  before 


Civil  Court— Criminal  Procedure  Code,  1861, 
n.  369— Evidence  Act  {II  of  1855),  s.  57.  When  a 
Civil  Court,  authorizing  a  criminal  prosecution  in 
cases  of  offences  against  public  justice,  instead  of 
•completing  the  investigation  itself  and  committing 
the  parties  for  trial  before  the  Court  of  Session, 
simply  refers  the  proceedings  and  leaves  it  to  the 
Magistrate  to  commit  or  not,  as  he  thinks  proper, 
the  depositions  taken  before  the  Civil  Court  are  not 
admissible  in  evidence,  as  depositions  taken  before 
the  Magistrate  are  in  certain  cases  under  s.  3G9, 
Code  of  Criminal  Procedure.  But  by  s.  67,  Act 
II  of  1865,  the  improper  admission  of  such  evi- 
dence is  not  of  itself  ground  for  the  reversal  of  the 
Sessions  Judge's  sentence  when,  independently  of 
that  evidence,  there  is  sufficient  evidence  to  justify 
the  decision.     Queen  v.  Nujum  Ali 

e  W.  R.  Cr.  41 


17. 


Deposition  in 


previous  inquiry  under  Companies  Act  {VI  of 
1882),  ss.  162  and  163 — Acctised  tried  jointly. 
A  deposition  on  oath  made  by  one  of  several  accus- 
ed, as  a  witness  in  a  previous  inquiry  under  ss.  162 
and  163  of  the  Indian  Companies  Act  (VI  of  1882), 
was  admitted  in  evidence  against  himself  only,  and 
not  against  the  other  accused.  Queen- Empress  v. 
Moss       .         .         .         .        I.  L.  R.  16  All.  88 


18. 


Depositions  taken  on  com- 


mission— Evidence  Act,  s.  38—  Evidence  of  witness 
taken  upon  commission  when  admissible  in  criminal 
trial — High  Courts  Criminal  Procedure  Act  {X  of 
1875),  s.  76.  The  evidence  of  a  A^itness  taken  upon 
commission  is  not  admissible  in  a  criminal  trial  held 
before  the  High  Court,  unless  it  can  be  shown  that 
such  evidence  was  so  taken  upon  an  order  made  by 
that  Court  under  s.  76  of  Act  X  of  1876,  or  unless  it 
is  admissible  under  s.  33  of  the  Evidence  Act. 
Empress  v.  Dabee  Pershad 

1. 1..  R.  6  Calc.  532 

19. Deposition  taken  in  absence 

of   accused   vrhere    he     has    absconded — 
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Criminal  Procedure  Code,  1882,  s.  512.  Where  an 
accused  person  has  absconded  and  it  is  intended  to 
record  evidence  against  him  in  his  absence,  it  is 
requisite,  under  s.  512  of  the  Code  of  Criminal 
Procedure,  that  the  fact  of  the  absconding  of  the 
accused  should  be  alleged,  tried,  and  established  be- 
fore the  deposition  is  recorded.  Ghurbin  Bind  v. 
Queen-Empress        .         I.  L.  R.  10  Calc.  1097 

20. Deposition  of  absent  wit- 
ness—.4cf  /  of  1859,  s.  111.  The  deposition  of  a 
person  other  than  a  merchant  seaman  is  not  admis- 
sible in  evidence  imder  s.  Ill  of  the  Merchant 
Seaman's  Act  (I  of  1859).  Queen  v.  Ramcomal 
Mitter 1  Hyde  195 


21. 


Deposition  of  dead  witness. 


When  it  is  proposed  to  re^  as  evidence  the  depo- 
sition of  a  witness  alleged  to  be  dead,  the  death  of 
the  witness  should  first  be  strictly  proved,  unless  it 
is  admitted  on  the  other  side,  and  the  reading  of  the 
deposition  not  objected  to.  Queen  v.  Gagalu 
Moyalu  .   4  B.  Ii.  R.  Ap.  50 :  12  W.  R.  Cr.  80 

22.  Written  reports  of  deposi- 
tions— Criminal  Procedure  Code,  1861,  s.  369. 
Written  reports  of  depositions  are  not  evidence,  ex- 
cept in  the  case  provided  for  by  s.  369  of  the  Code  of 
Criminal  Procedure,  1861.  Queen  v.  Kally 
Churn  Ganoooly    .         .         .6  "W.  R.  Cr.  92 

28.  Documents     tendered     in 

civil  case — False  evidence,  trial  for  giving. 
Documents  which  were  tendered  in  the  civil  suit,  if 
relied  on  in  a  prosecution  for  giving  false  evidence, 
must  be  proved  in  the  Criminal  Court  before  they 
can  be  received  as  evidence.  Queen  v.  K\rtick 
Cuunder  Haldar       .         .        9  W.  R.  Cr.  58 

34, Documents    not  on  record 

before  Sessions  Judge.     Documents  which  were 
on  the  record  scut  u[»  by  the  Magistrate,  but  which, 
were  not  put  in  evidence  before  the  Sessions  Judge, 
looked  at  because  they  told  in  favour  of  the  prisoner. 
Queen  v.  Soobjan     .         .         10  B.  L.  R.  332 

25.  Records  of  former  trial— 

Depositions  in  former  case.  The  power  granted  to 
the  Civil  Courts  of  calling  for  and  inspecting  the  re- 
cords of  a  previous  trial  is  one  that  ought  to  be  exer- 
cised with  the  greatest  caution,  and  does  not  extend 
to  criminal  proceedings.  Queen  v.  Jumdem 
Singh       ....  12  W.  R.  Cr.  78 

26.  - Depositions  taken  in  for- 
mer sessions  case — Criminal  Procedure  Code,  s. 
512— Act  I  of  1872,  ss.  33, 157— Witness,  threatening. 
— Duty  of  Magistrate.  In  1874  five  out  of  six  per- 
sons who  were  named  as  having  committed  a  murder, 
were  arrested,  and  after  enquiry  before  a  Magistrate 
were  tried  before  the  Court  of  Session  and  convicted. 
At  the  time  of  the  enquiry  before  the  Magistrate,  the 
sixth  accused  person  absconded,  as  was  recorded  by 
the  Magistrate.  In  their  examination  before  that 
officer  the  witnesses  deposed  to  the  absconder  having 
been  one  of  the  participators  in  the  crime  charged 
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against  the  prisoners  then  under  trial.  In  the  Ses- 
sions Court  the  Judge  did  not  record  that  the  sixth 
accusedlperson  had  absconded,  and  the  evidence  was 
recorded  against  the  prisoners  then  under  trial  only. 
In  1886  the  absconder  was  apprehended  and  tried 
before  the  Court  of  Session  upon  the  charge  of  mur- 
der. At  that  time  most  of  the  former  witnesses  were 
dead,  and  the  Sessions  Judge,  referring  to  a.  33  of 
the  Evidence  Act,  admitted  in  evidence  against  the 
prisoner  the  depositions  given  in  1874  before  both  the 
Magistrate  and  the  Sessions  Court.  He  also  admit- 
ted the  deposition  of  a  surviving  witness  which  had 
been  given  in  1874  before  the  Sessions  Court.  This 
witness  now  also  gave  evidence  against  the  prisoner. 
Hdd,  that  the  depositions  were  not  admissible  in 
evidence  under  s.  33  of  the  Evidence  Act,  the  pri- 
soner not  having  been  a  party  to  the  former  proceed- 
ings and  not  having  then  had  an  opportunity  to 
cross-examining  the  witnesses.  Held,  however,  that 
under  the  circumstances  the  depositions  given  in 
1874  before  the  committing  Magistrate,  though  not 
those  given  in  the  Court  of  Session,  were  admissible 
in  evidence'1[under  s.  512  of  the  Criminal  Proce- 
dure Code.  Per  Straight,  J.,  that  under  the  spe- 
cial circumstances  the  deposition  taken  in  1874  of 
the  surviving  witness  was  admissible  under  s.  157  of 
the  Evidence  Act  as  corroboration  of  her  evidence 
given  at  the  trial  of  the  prisoner.  Queen-Empress 
V.  ISHREE  Singh      .         .        I.  L.  B.  8  All.  672 


27. 


Depositions  in  counter  case. 


The  depositions  of  witnesses  given  in  a  counter  case 
may  be  used  as  evidence  against  them  on  their  trial 
as  accused  persons,  but  such  depositions^'could  only 
be  evidence  against  the  persons  making  them. 
Queen-Empress  v.  Gopal  Daso,  I.  L.  B.  3  Mad.  271, 
and  Queen-Empress  v.  Ganu  Sonba,  I.  L.  R.  12  Bom,. 
440 y  followed.     Moher  Sheikh  v.  Queen- Empress 

I.  L.  B.  21  Calc.  392 

28.  Deposition  of  medical  "wit. 

ness  taken  by  Magistrate  tendered  at 
sessions  trial — Criminal  Procedure  Code  s.  509 
— Magistrate' s  "Record  not  showing ,  and  evidence  not 
adduced  to  show,  that  deposition  was  taken  and  at- 
tested^in  accused^  s  presence — Deposition  not  admis- 
sible in  evidence — Evidence  Act  {I  of  1872),  s.  114, 
illus.  (e).  Before  the  deposition  of  a  medical  witness 
taken  by  a  committing  Magistrate  can,  under  s.  509 
of  the  Criminal  Procedure  Code,  be  given  in 
evidence  at  the  trial  before  the  Court  of  Session,  it 
must  either  appear  from  the  Magistrate's  record  or 
be  proved  by  the  evidence  of  witnesses  to  have  been 
taken  and  attested  in  the  accused's  presence.  It 
should  not  merely  be  presumed,  under  s.  114,  illus. 
(e),^of  the  Evidence  Act  (I  of  1872)  to  have  been  so 
taken  and  attested.     Queen- Empress    v.    Riding 

I.  L.  B.  9  All.  720 


29. 


Criminal  Proce- 


dure Code,  8.  509 — Magistrate^  s  record  not  showing, 
and  evidence  not  adduced  to  show,  that  deposition 
was  taken  and  attested  in  accused's  presence — Evidence 
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Act  (/  of  1872),  s.  80.  Although  all  depositions  of 
witnesses  in  criminal  cases  should  be  taken  and 
attested  in  the  presence  of  the  accused,  and  a  few 
apt  words  should  be  used  on  the  face  of  the  deposi- 
tion to  make  it  apparent  that  this  has  been  done, 
there  is  no  provision  of  the  law  which  makes  the- 
attestation  of  the  deposition  by  the  Court  in  the 
presence  of  the  accused  obligatory.  S.  80  of  the 
Evidence  Act,  therefore,  does  not  warrant  the  pre- 
sumption that  the  deposition  of  a  medical  witness 
taken  by  a  committing  Magistrate  has  been  taken 
and  attested  in  the  accused's  presence,  so  as  to  make 
such  deposition  admissible  in  evidence  at  the  trial 
before  the  Court  of  Session  under  s.  509  of  the 
Criminal  Procedure  Code.  Queen-Empress  v.  Riding, 
I.  L.  B.  9  All.  720,  referred  to.  Queen-Empress 
V.  PoHP  Singh       .         .        I.  Tj.  B.  10  All.  174 


30. 


Deposition    of 


medical  witness — Criminal  Procedure  Code  {X  of 
1882),  s.  509 — Deposition  wrongly  admitted  in  evidence 
—Evidence  Act  {I  of  1872),  as.  80  and  114,  ill.  (e). 
Before  the  deposition  of  a  medical  witness  taken 
by  a  committing  Magistrate  can,  under  s.  509  of  the 
Code  of  Criminal  Procedure,  be  given  in  evidence  at 
the  trial  before  the  Court  of  Session,  it  must  either 
appear  from  the  Magistrate's  record,  or  be  proved  by 
the  evidence  of  witnesses,  to  have  been  taken  and 
attested  by  the  Magistrate  in  the  presence  of  the 
accused.  The  Court  is  neither  bound  to  presume 
under  s.  80,  nor  ought  it  to  presume  imder  either 
s.  80  or  s.  114,  ill.  (e),  of  the  Evidence  Act  (I  of  1872), 
that  the  deposition  was  so  taken  and  attested. 
Queen-Empress  v.  Biding,  I.  L.  B.  9  All.  720,  and 
Queen-Empress  v.  Pohp  Sing,  I.  L.  B.  10  All.  174, 
approved.     Kachali  Hari  v.    Queen- Empress 

I.  L.  B.  18  Calc.  12^ 


31. 


Depositions    of    ■witnesses 


before  Magistrate — Criminal  Procedure  Code, 
s.  288 — Evidence — Confession  retracted — Corrohora^ 
tion.  Where  a  prisoner  was  convicted  of  murder 
on  a  confession,  retracted  at  the  trial,  corroborated 
by  depositions  read  rnider  s.  288  of  the  Code  of 
Criminal  Procedure,  and  also  retracted  at  the  trial : 
— Held,  that  the  prisoner  should  not  have  been 
convicted  on  such  evidence.  Queen-Empress  v. 
Bharmappa  .         .  I.  li.  B.  12  Mad.  123 


32. 


Previous     statements      ol 


■witnesses,  admissibility  of — Criminal  Proce*- 
dure  Code  {1882),  s.  288.  Although  previous  state- 
ments made  by  witnesses  may  be  used,  under  s.  145 
of  the  Evidence  Act,  for  the  purpose  of  contradict- 
ing statements  made  by  them  subsequently  at  the 
trial  of  an  accused  person,  they  cannot,  if  they  have 
been  made  in  the  absence  of  the  accused,  be  treated 
as  independent  evidence  of  his  guilt  or  innocence  ; 
s.  288  of  the  Criminal  Procedure  Code  will  not  avail 
anything  for  this  pui'pose.  Alimuddin  v.  Queen 
Empress   .         .         .  I.  L.  B.  23  Calc.  361 

33. Self -incriminating      state- 
ments of  \vitness  -  Evidence  Ad,  is.  80  and  132 
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Proof  and  admissibility  of  depositions  contain- 
ing such  statements  in  proceedings  against  the  xcitness. 
A  revenue  official  was  charged  with  the  offence  of 
attempting  to  receive  a  bribe  from  certain  rayiats 
who  gave  evidence  for  the  prosecution,  and  he 
was  convicted.  He  subsequently  charged  the  raiyats 
with  having  conspired  to  bribe  him,  and  in  their 
trial  their  depositions  in  the  previous  case  were 
tendered  in  evidence  for  the  prosecution.  Hdd, 
that  the  depositions  should  have  been  admitted  in 
evidence.     Queen-Empress  v.   Samiappa 

I.  li.  K.  15  Mad.  63 

34.  Deposition     of     deceased 

^Bvitness — Evidence  Act,  s.  33 — Admissibility  of 
such  depositioh  in  subsequent  proceedings.  Where 
a  witness  for  the  prosecution  was  examined 
before  a  committing  Magistrate,  but  was  not  cross- 
examined,  and  then  died  before  the  case  came  on  for 
trial  to  the  Sessions  Court,  and  his  deposition  was 
tendered  in  evidence  at  the  trial :  Held,  that  the 
deposition  was  admissible  under  s.  33  of  the  Evidence 
Act  (I  of  1872).      Queen-Empress  v.   Basvanta 

(1900)  .  .  .  .  I.  li.  R.  25  Bom.  168 
.  35.  Previous  depositions — Cri- 
minal Procedure  Code  {Act  V  of  1898),  s.  288— 
Statement  of  witness  before  Mmmitting  Magistrate 
treated  as  evidence  at  a  trial  before  Court  of  Session — 
Evidence  duly  taken.  Under  s.  288  of  the  Code  of 
Criminal  Procedure,  the  Court  is  not  restricted  to 
admitting  the  evidence  of  a  witness  duly  taken 
before  the  committing  Magistrate  merely  for  the 
purpose  of  contradicting  that  witness  when  he  is 
called  as  a  witness  at  the  Sessions  Court.  The 
section  is  intended  to  enable  the  Court  to  read  the 
previous  evidence  as  substantive  evidence  in  the 
case,  at  the  trial,  where,  for  the  purposes  of  justice, 
the  adoption  of  such  a  course  is  found  necessary  by 
the  Judge.     Queen-Empress  r.  Dorasavh  Ayvar 

(1901)  .         .         .         .     I.  Ii.  B.  24  Mad.  414 


5.  DYING     DECLARATIONS. 
Proof    of  state  of  deceased 


1.  

person — Mode  of  recording  declaration.  A  dying 
declaration  is  admissible  in  evidence  in  all  criminal 
cases,  provided  the  conditions  attaching  to  its 
admission  have  been  fulfilled,  and  is  not  confined 
to  cases  in  which  the  death  of  the  injured  party 
is  the  sole  object  of  enquiry.  There  must  be 
evidence  of  the  state  of  the  deceased  ])erson  at 
the  time  of  making  the  declaration.  The  Magis- 
trate recording  a  dying  declaration  should  put  on 
record  the  answer  of  the  declarant  to  a  question 
touching  his  knowledge  or  belief  in  his  approaching 
death.     Queen  v.  Ujrail     .         .     3  K".  W.  212 


2. 


Criminal         Pro- 


cedure Code,  1861,  s.  371.  In  determining  whether 
a  declaration  alleged  to  have  been  made  by  a 
deceased  person  is  admissible  as  a  dj  ing  declaration 
under  s.  371,  Code  of  Criminal  Procedure,  a  Sessions 
Judge  ought  to  direct  his  attention  to  the  point 
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whether  the  declarant  believed  himself  to  be  in 
danger  of  approaching  death.  The  evidence  of 
persons  who  cannot  speak  of  their  o^vn  personal 
knowledge  to  such  declaration  should  not  be  admit- 
ted ;  and  in  deciding  whether  the  accused  is  guilty 
of  the  charge  of  murdering  the  deceased  declarant, 
the  Court  should  confine  itself  to  enquiring  into  the 
facts  which  occurred  on  the  dav  of  the  murder. 
Queen  v.  Zuhir     .         .         .    lOW.  R.  Cr.  11 

3, Procedure.    Before 

a  dying  declaration  can  be  received  in  evidence, 
it  must  be  distinctly  found  that  the  person  who 
made  the  declaration  knew  or  believed  at  the 
time  he  made  it  that  he  was  dying  or  was  likely  to 
die.  Where  a  Sessions  Judge  sees  from  the 
Magistrate's  record  that  there  is  evidence  which 
could  prove  that  the  declaration  was  a  dying 
declaration,  he  should,  call  for  that  evidence.  A 
Magistrate  should  in  all  cases  in  which  dying 
declarations  are  made,  examine  the  complainant  on 
the  fK)int,  and  record  the  question  as  well  as  the 
answer  to  it  upon  the  record  of  the  examination. 
In  the  matter  of  Tanoo         .        15  W.  R.  Cr.  11 

4.  Statement  made  by  de- 
ceased— Evidence  Act,  8.  32,'cl.  1 — Murder.  In  a 
case  of  murder  the  statement  made  by  the  deceased 
in  the  presence  of  his  neighbours  and  of  a  head 
constable  was  admitted  as  relevant  evidence  under 
8.  32,  cl.  1,  Act  I  of  1872,  that  section  providing 
that  such  statement  is  relevant,  whether  the  person 
who  made  the  statement  was  or  was  not  at  the  time 
when  it  was  made  under  expectation  of  death. 
Queen  v.  Dig  umber  Thakoor 

19  W.  R.  Cr.  44 

5.  Declaration    made     before 

Ma^strate  other  than  the  committing 
Magistrate — Evidence  of  making  of  declaration. 
The  declaration  of  a  dying  person,  albeit  made  on 
solemn  affirmation  before  a  Magistrate,  who  was  not» 
however,  the  committing  Magistrate,  and  signed  by 
him,  is  not  admissible  in  evidence  without  legal  proof 
that  the  deceased  made  such  a  deulail&tion.  Reg.  r. 
Fata  Adaji     ....        11  Bom.  247 


e. 


-JHying      statement— Presence 


of  accused.  The  dying  statement  of  a  deceased 
person  must  be  taken  in  the  presence  of  the  accused  ; 
if  not  so  taken,  the  writing  cannot  be  admitted  tO 
prove  the  statement  made.  The  statement  may 
be  proved  in  the  ordinary  way  by  a  person  who 
he^rd  it,  and  the  writing  may  be  used  for  the  purpose 
of  refreshing  the  witness's  memory.  In  the  matter 
of  the  petition  of  Samircjddin.  EiMPRESs  v.  Samir- 
UDDiN         .         .         .  1. 1*.  R.  8  Calc.  211 

10  C.  L  R.  11 

7.       Statement  of  deceased  as  to 

cause  of  death — Evidence  Act,  s.  32.  Where 
the  accused  was  charged  with  culpable  homicide  not 
amounting  to  murder,  the  question  was  whether  the 
deceased  had  died  from  the  effects  of  a  boating. 
Hdd,  that  a  statement  by  the  decease  I  that  be  had 
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been  beaten  by  the  accused  was  admissible  in  evi- 
dence under  s.  32  of  the  Evidence  Act,  without 
j»roof  that  at  the  time  of  making  the  statement  the 
deceased  was  conscious  of  any  fatal  effect  of  such 
beating.     Empress   v.    Blechyndek 

6  C.  li.  B.  278 

8.  Signs    made    by    deceased 

■whether  **  verbal  statements  " — Cause  of  death 
signified  in  answer  to  question — Admissibility  of 
evidence  as  to  signs — Evidence  Act  (I  of  1872), 
s.  3,  s.  S,  expls.  1,  2;  s.  9  and  s.  32—''  Fact  "— 
*'  Conduct  " — "  Verbal  "  statement.  In  a  trial  upon 
a  charge  of  murder,  it  apj^eared  that  the  deceased, 
shortly  before  her  death,  was  questioned  by  various 
persons  as  to  the  circumstances  in  which  the  injuries 
had  been  inflicted  on  her,  that  she  was  at  that  time 
unable  to  speak,  but  was  conscious  and  able  to  make 
signs.  Evidence  was  offered  by  the  prosecution, 
and  admitted  by  the  Sessions  Judge,  to  prove  the 
questions  put  to  the  deceased,  and  the  signs  made 
by  her  in  answer  to  such  questions.  Held,  by  the 
Full  Bench  (Mahmood,  J.,  dissenting),  that  the 
questions  and  the  signs  taken  together  might  pro- 
perly be  regarded  as  "  verbal  statements  "  made  by 
a  person  as  to  the  cause  of  her  death  within  the 
meaning  of  s.  32  of  the  Evidence  Act,  and  were 
therefore  admissible  in  evidence  under  that  section. 
Per  Straight,  J.,  that  statements  by  the  witnesses 
as  to  theii-  impressions  of  what  the  signs  meant 
were  inadmissible,  and  should  be  eliminated  ;  but 
that,  assuming  that  the  questions  put  to  the  deceas- 
ed were  responded  to  by  her  in  such  a  manner  as  to 
leave  no  doubt  in  the  mind  of  the  Court  as  to  her 
meaning,  it  was  not  straining  the  construction  to 
hold  that  the  circumstances  were  covered  by  s.  32. 
Per  Mahmood,  J.,  that  the  expression  "  verbal 
statements  "  in  s.  32  should  be  confined  to  state- 
ments made  by  means  of  a  word  or  words,  and  that 
the  signs  made  by  the  deceased,  not  being  verbal 
statements  in  this  sense,  were  not  admissible  in 
evidence  under  that  section.  Per  Petehram,  C.J., 
that  the  signs  could  not  be  proved  as  "  conduct  " 
within  the  meaning  of  s.  8  of  the  Evidence  Act, 
inasmuch  as,  taken  alone,  and  without  reference  to 
the  questions  leading  to  them,  there  was  nothing  to 
connect  them  with  the  cause  of  death,  and  so  to 
make  them  relevant ;  w  hile  the  questions  could  not 
be  proved  either  under  explanation  2  of  s.  8  or  under 
s.  9,  inasmuch  as  the  condition  jjrecedent  to  their 
admissibility  under  either  of  these  provisions  was 
the  relevancy  of  the  conduct  which  they  w  ere 
alleged  to  effect,  or  of  the  facts  which  they  were  in- 
tended to  explain.  The  "  conduct  "  made  relevant 
by  s.  8  is  conduct  which  is  directly  and  immediately 
influenced  by  a  fact  in  issue  or  relevant  fact,  and  it 
■does  not  include  actions  resulting  from  some 
intermediate  cause,  such  as  questions  or  suggestions 
by  other  persons.  Per  Mahmood,  ./.,  that  the  word 
*'  conduct  "  as  used  in  s.  8  does  not  mean  only  such 
conduct  as  is  directly  and  immediately  influenced 
by  a  fact  in  issue  or  relevant  fact ;  that  the  signs 
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made  by  the  deceased  were  the  conduct  of  "  a  person 
an  offence  against  whom  was  the  subject  of  any 
proceeding  "  and  were  relevant  as  such  under  s.  8, 
and  that  the  questions  put  to  her  were  admissible 
in  evidence  either  under  explanation  2  of  the 
same  section  or  under  s.  9  by  way  of  an  explanation 
of  the  meaning  of  the  signs.  Queen- Empress  v. 
Abdulla  .         .         .  I.  L.  R.  7  All.  385 


9.  Statement  of  deceased — Rape. 

The  dying  declaration  of  a  deceased  person  is 
admissible  in  evidence  on  a  charge  of  rape.  Queen 
v.  BissoRUNJUN  Mukerjee      .     6  W.  R.  Cr.  75 

10.  Sessions     Court, 


record  of.  The  dying  declaration  of  a  deceased 
person  is  admissible,  and  should  form  part  of  the 
sessions  record.     Qcteen  v.  SoyuxMber  Singh 

9  W.  R.  Cr.  a 
In  the  matter  of  the  petition  of  Chintamunee  Nye 

11  W.  R.  Cr.  2 


11. 


Indian        Penal 


Code  {Act  XLV  of  1860),  s.  396.  AppeUant  was 
convicted  and  sentenced  to  transportation  for  life 
on  a  charge  of  dacoity.  The  most  material  evidence 
for  the  prosecution  was  the  statement,  in  the  nature 
of  a  dying  declaration,  made  to  the  jamadar  of 
police  by  one  Fakiria  Shimpi,  who  received  wounds 
during  the  dacoity,  and  who  died  before  the  trial 
commenced.  The  Assistant  Surgeon,  who  made 
the  post-mortem  examination  on  the  deceased,  was 
not  called,  being  on  leave  ;  but  the  Civil  Surgeon,  on 
a  perusal  of  the  notes  left  by  the  Assistant  Surgeon, 
gave  evidence  that  the  cause  of  the  death  of  the 
deceased  was  pneumonia  aggravated  by  a  stab. 
In  the  notes  themselves  no  cause  of  death  was  given, 
and  there  was  no  evidence  as  to  how  the  pneumonia 
was  aggravated.  No  explanation  was  given  as  to 
how  the  opinion  was  formed  that  the  pneumonia 
was  aggravated  by  the  injury,  and  there  was 
nothing  in  the  notes  to  support  it.  Held,  that  the 
statement  of  the  deceased  ought  not  to  have  been 
admitted  in  evidence  in  the  absence  of  evidence  to 
show  that  his  death  was  caused  or  accelerated  by 
the  wounds  received  at  the  dacoity,  or  that  the 
dacoity  was  the  transaction  which  resulted  in  his 
death.     Imperatrix  v.  Rubra  (1900) 

I.  Ii.  R.  25  Bom.  45 


12. 


Proof  of  record 


of  declaration — Language  in  which  declaration  is 
made — Admissibility  in  evidence — Evidence  Act, 
1872,  s.  32  {!).  A  declaration,  made  by  a  person  in 
expectation  of  death,  recorded  in  the  absence  of  the 
accused  and  in  a  language  different  from  the  one  in 
which  it  is  made,  by  an  officer  who  is  not  examined 
in  the  case,  cannot  properly  be  used  in  evidence 
against  the  accused  ;  and  at  any  rate  such  a  declara- 
tion should  not  be  relied  upon  in  convicting  the 
accused.  Per  Taylor,  J. — A  Court  should  always 
examine  witnesses  in  great  detail,  and  elicit  facts 
from  them  to  show  what  was  done  by  each  of  the 
accused  persons,  so  that  the  Court  may  be  in  a 
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position  to  judge  of  the  culpability  of  each  indivi- 
dual. Witnesses  should  not  be  allowed  to  prove  a 
dying  declaration  as  if  it  is  a  substantial  piece  of 
evidence  in  the  case.  The  relevant  fact  to  be 
proved  is  the  statement  made  by  a  deceased  person 
admissible  under  s.  32  of  the  Evidence  Act ;  and 
that  statement  is  not  the  document  made  by  the 
Magistrate,  but  the  verbal  statement  made  by  the 
deceased  person.  The  only  way  of  proving  a 
dying  declaration  is  by  the  evidence  of  some 
witness  who  heard  it  made,  the  witness  being  at 
liberty  to  refresh  his  memory  by  referring  to  the 
note  made  by  him  or  read  over  by  him  at  or  about 
the  time  the  statement  is  made.  When  such  a 
declaration  is  not  a  continuous  statement  made 
by  the  dying  person,  but  is  elicited  m  answer  to 
one  or  more  questions,  the  document,  to  be  really 
of  use,  should  clearly  set  out  the  exact  questions 
put  and  the  answers  made  to  them.  King-Empe- 
EOB  V.  Mathura  Thakue  (1901)  .  6  C.  W.  N.  72 


6.  EXAMINATION    AND    STATEMENTS    OF 
ACCUSED. 


1. 


Statements    made    by     ac- 


cused person.  Statements  of  accused  persons 
can  only  be  used  in  evidence  as  against  the  parties 
making  them,  and  cannot  be  used  as  corroborative 
evidence  against  others.     Queen  v.  Hurgobind 

2  N.  W.  336 
Queen  v.  Bussiruddi       .        8  W.  B.  Cr.  86 


2. 


Statements    of   prisoners— 


Depositions  before  Magistrate.  Bare  statements  of 
prisoners  are  not  admissible  in  evidence ;  nor  are 
depositions  taken  before  the  Magistrate  unless  to 
contradict  the  evidence  of  the  same  witnesses  as 
given  before  the  Sessions  Court.  Queen  v.  Bhekoo 
Singh    .        .  .  7  W.  K.  Cr.  108 


3.  Confession       of       prisoner 

made  to  Magistrate  or  to  private  person. 
A  confession  made  to  a  Joint  Magistrate  of  a  dis- 
trict in  charge  of  the  sudder  subdivision  is  receivable 
in  evidence,  although  the  Joint  Magistrate  may 
not  have  been  specially  empowered,  under  Act  VIII 
of  1869,  to  receive  the  confessions  of  prisoners.  A 
confession  made  to  a  private  individual  may  be  evi- 
dence against  the  prisoner  if  proved  by  the  person 
before  whom  the  confession  was  made.  Queen 
V,  Goopeenath  Kollu    .         .  13  W.  R.  Cr.  69 

4. Admission    by    husband  of 

having  kicked  his  wife— Causing  death.  An 
admission  by  a  husband  in  the  presence  of  several 
witnesses  that  he  had  kicked  his  wife,  and  that  she 
died  after  receiving  the  kick,  was  held  to  be  direct 
evidence  against  him.     Queen  v.  Bvsauoq  Noshyo 

8  W.  R.  Cr.  29 


5. 


Withdrawal      of    uncorro- 


borated evidence  by  the  witness— Cr?w«na/ 
Procedure  Code,  ss.  342,  364— Confessions.  A  and 
B  were  charged  with  the  murder  of  C,  the  husband  of 
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ACCUSED— cowii. 

B.     There  was  some  evidence  that  B  had  said  her 
husband  was  dead  a  few  days  after  his  disappear- 
ance ;  and  some  bones,  a  skull  and  some  cloths  were 
found  in  a  neighbouring  burying  ground  which  were 
identified  as  those  of '  C     B  "made  a  statement, 
recorded  on  June  4th  by  the  village  Munsif,  to  the 
effect  that  she  had  lured  C  into  a  garden,  and  that  J, 
who  was  her  paramour,  had  murdered  him  in  her 
arms,  which  statement  she  repeated  frequently  with 
greater  detail   in   answer   to   questions  from   the 
committing  Magistrate,   and   subsequently   before 
the  Sessions  Court.     On  her  appeal  to  the  High 
Court  after  she  had  been  sentenced  to  death,  she 
retracted   her  former   statements   and   made  the 
usual  charges  of  ill-treatment  against  the  police. 
A  made  a  statement  to  the  committing  Magistrate 
which     he    subsequently    repudiated    before    the 
Sessions  Court,  to  the  effect  that  he  had  assisted  in 
disposing  of  the  corpse  of  C  at  the  request  of  his 
brother-in-law,  who  corroborated  the  statement  in 
two  depositions  before  the  Magistrate,  which  were 
likewise  repudiated   by  the  deponent  before  the 
Sessions  Court.     Held,  that  the  conviction  of  A  was 
wrong,  and  further  (Parkeb,  J.,  dissenting)  that 
the  conviction   of  B  was   wrong.     Per  Kernan, 
J. — "  As  the  second  prisoner  has  withdrawn  all  the 
confessional  statements  made  by  her,  it  is  necessary, 
according  to  the  rulings  of  this  Court,  to  examine 
the  evidence  and  see  if  there  is  reliable  independent 
evidence  to  corroborate  to  a  material  extent  and  in 
material  particulars  the  statements  contained  in 
the  withdrawn  confessional  statements.     If  no  such 
corroborative  evidence  exists,  then  the  contradictory 
statements   ot   the   second    prisoner   remain   and 
doubts  exist  as  to  which  statement  is  true,  and  the 
confessional  statement  cannot  be  safely  relied  on 
against    the    prisoner."     Semble :    The  same  rule 
should  be  followed  when  a  witness  Tsithdraws  his 
deposition  before  the  Sessions  Court.     Per  Kernan, 
J. — ^The  examination  of  an  accused  person  under 
Criminal  Procedure  Code,  s.  364,  is  subject  to  the 
purpose  referred  to  in  s.  342,  viz.,  **  to  enable  him  t6 
explain  any  circumstances  appearing  against  him," 
and  not  to  supplement  the  case  for  the  prosecution 
against  him  to  show  that  he  is  guilty.     Queen- 
J^PBESs  V.  Ranoi      .        I.  Ii.  B.  10  Mad.  295 

See  Queen-Emfress  v.  Jadub  Das 

I.  Ii.  R.  27  Calc.  295 


6. 


Putting  to  jury  to  consider 


document  purporting  to  be  proved  by  state- 
ment of  accused  under  that  section — Crimi- 
nal Procedure  Code  {Act  X  of  1SS2),  s.  342— Mis- 
direction. A  gap  in  the  evidence  for  the  prosecution 
cannot  be  tilled  up  by  any  statement  made  by  the 
accused  in  his  examination  under  s.  342  of  the 
Criminal  Procedure  Code.  It  is  a  misdirection  to 
ask  the  jury  to  consider  a  document,  purportitiK  to 
be  proved  by  such  a  statement,  as  evidence  against 
the  accused.  Basanta  Kumar  (Jhattak  v. 
Quben-Empbbss    .         .      I.  Ij.  K.  26  Calc.  49 
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6.  EXAMINATION    AND    STATEMENTS     OF 
ACCUSED— co»«^. 


7. 


Statement  under     promise 


of  pardon.  A  statement  made  under  promise  of 
pardon  is  no  evidence  against  a  prisoner.  Queen  v. 
Radhanath  Dosadh       .         .     8  W.  R.  Cr.  53 

8.  Statement     made    by    pri- 

soner  after  acceptance  of  pardon — Subse- 
quent retraction  of  statement.  A  person  accused 
of  an  offence  was  offered  a  pardon  the  conditions  of 
which  he  accepted.  On  being  examined,  he  stated 
in  detail  the  circumstances  of  the  offence,  and 
named  the  prisoner  as  an  accomplice.  He  after- 
wards retracted  his  statement.  Held,  that  the 
statement  could  not  be  used  as  evidence  against  the 
prisoner.     Qtjeen  v.  Hardewa     ,    5  N.  "W.  217 

9.  •        Examination  of 

accused  person — Witness — Criminal  Procedure  Code, 
s.  347.  It  is  not  competent  to  a  Magistrate  to 
convert  an  accused  person  into  a  witness,  except 
when  a  pardon  has  been  lawfully  granted  under 
e.  347  of  the  Code  of  Criminal  Procedure.  Evi- 
dence given  by  such  a  person  who  had  received  a 
pardon  in  the  case  of  an  offence  not  exclusively 
triable  by  the  Court  of  Session,  held  not  relevant, 
that  person  not  having  been  acquitted  or  discharged 
or  convicted.     Queen  v.  Hanmanta 

I.  L.  R.  1  Bom.  610 

See  Queen-Empress  v.  Durant 

.  L.  R.  23  Bom.  213 


10. 


Statement  of  prisoner  after 


tender  of  Tpardon— Evidence  Act  {I  of  1872), 
8.  80.  A  deposition  given  by  a  person  is  not  admis- 
sible in  evidence  against  him  in  a  subsequent  pro- 
ceedmg  without  its  being  first  proved  that  he  was 
the  person  who  was  examined  and  gave  the  deposi- 
tion. A  pardon  was  tendered  to  an  accused,  and 
his  evidence  was  recorded  by  the  Magistrate.  Sub- 
sequently the  pardon  was  revoked,  and  he  was  put 
on  his  trial  before  the  Sessions  Judge  along  with  the 
other  accused.  At  the  trial  the  deposition  given  by 
him  before  the  Magistrate  was  put  in  and  used  in 
evidence  against  him  without  any  proof  being  given 
that  he  was  the  person  who  was  examined  as  a 
witness  before  the  Magistrate.  Held,  that  the 
deposition  was  inadmissible  without  proof  being 
given  as  to  the  identity  of  the  accused  with  the 
person  who  was  examined  as  a  witness  before  the 
Magistrate.     Queen-Empress  v.  Durga  Sonab 

I.  L.  R.  11  Cale.  580 

11*  ■ •  Criminal  Pro- 
cedure Code,  1861,  ss.  205,  211,  and  366.  Where  a 
person  to  whom  a  tender  of  conditional  pardon  haa 
been  extended  is  considered  by  the  Sessions  Judge 
not  to  have  conformed  to  the  conditions  imder  which 
pardon  was  tendered,  the  Sessions  Judge,  in  exer- 
cising the  power  given  him  by  s.  211  of  the  Code 
of  Criminal  Procedure,  ought  not  to  try  him  along 
with  the  prisoners  in  whose  case  he  has  already  given 
testimony.     Queen  v.  Petumbeb  Dhoobeb 

14  W.  R.  Cr.  10 

VOL.  II. 


6.  EXAMINATION  AND  STATEMENTS  OF 
ACCVSEIt—contd. 


12. 


Statement     of    person   to 


whom  pardon  has  been  wrongly  tendered — 

Criminal  Procedure  Code,  1872,  s.  347.  Where  a 
pardon  was  tendered  by  the  Magistrate  to  a  person 
supposed  to  have  been  concerned  with  other  persons 
in  offences  none  of  which  were  exclusively  triable  by 
the  Court  of  Session,  and  such  person  was  examined 
as  a  witness  in  the  case  :  Held,  that,  the  tender  of 
pardon  to  such  person  not  being  warranted  by 
s.  347  of  Act  X  of  1872,  he  could  not  legally  be  exa- 
mined on  oath,  and  his  evidence  was  inadmissible. 
Empress  v.  Ashgar  Ali     .     I.  L.  R.  2  All.  260 


13. 


Statements  of  accused  ille- 


gally pardoned.  In  cases  not  of  the  kind  con- 
templated in  s.  337  of  the  Criminal  Procedure 
Code  (X  of  1882),  it  is  not  competent  to  a  Magistrate 
holding  a  preliminary  enquiry  to  tender  a  pardon  to 
the  accused,  or  to  examine  him  as  a  witness.  State- 
ments made  by  the  accused  in  the  course  of  such 
examination  are  irrelevant.  Queen-Empress  v. 
Dala  Jiva        .        .  I.  L.  R.  10  Bom.  190 

See  Queen-Empress  v.  Durant 

I.  L.  R.  28  Bom.  213 


14. 


Evidence       of     co-accused 


charged,  but  not  arrested — Admissibility  of 
evidence.  A  charge  of  theit  having  been  laid  against 
A  and  B,  process  was  issued  against  A  only,  and 
upon  his  being  put  upon  his  trial,  B,  who  had  not 
been  arrested,  was  produced  as  a  witness  for  the  de- 
fence. Held,  that  his  evidence  was  admissible. 
Queen  v.  Ashruff  Sheikh,  6  W.  B.  Cr.  91,  and  Beg. 
V.  Hanmanta,  I.  L.  B.  1  Bom.  610,  distinguished. 
Mohesh  Chunder  Kapali  v.  Mohesh  Chundeb 
Dass     .         .         .         .  10  C.  L.  R.  553 


15. 


Examination      of  aceusedt 


language  of — Mode  of  recording  evidence.  The  exa- 
mination of  an  accused  person  should  be  taken  down 
in  the  language  in  which  it  is  delivered  and  as  far  as 
possible  in  the  words  used  by  him.  Queen  ». 
Moonsai  Bibee  .         .         .      24  W.  R.  Cr.  54 

16. Statement  of  accused  before 

Magistrate — Mode  of  recording  evidence — Cri- 
minal Procedure  Code,  1872,  s.  80.  The  deposition 
of  the  prisoner  given  in  Hindustani,  but  taken  in 
English  by  the  Magistrate,  and  the  memorandum  at 
the  foot  of  the  deposition  that  it  was  read  to  the  wit- 
ness and  was  by  him  acknowledged  to  be  correct, 
though  held  not  to  be  quite  satisfactory  (as  the  per- 
son who  took  down  in  English  what  the  prisoner  had 
said  in  Hindustani  was  not  examined  as  a  witness 
and  the  prisoner  had  no  opportimity  of  cross-exa- 
mining him),  was  admitted  as  a  proper  deposition 
within,  the  provisions  of  the  Criminal  Procedure 
Code,  and  the  memorandum  was  taken  under  s.  80, 
Code  of  Criminal  Procedure,  as  evidence  of  the  facts 
stated  in  it,  and  as  affording  some  evidence  that  the 
translation  was  correct.     Queen  v.  Gonowri 

22  W.  R.  Cr.  a 

6    G 
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17, 


Omission       to 


make  memorandum  of  evidence  by  Civil  Court  in 
tise  of  perjury.  The  failure  of  the  Civil  Court  in 
a  case  of  perjury  to  make  a  memorandum  of  the  evi- 
dence of  the  accused  when  examined  before  it,  does 
not  vitiate  the  depositions,  if  the  evidence  itself  was 
duly  recorded  in  the  language  in  which  it  was 
delivered  in  such  Court.  In  the  matter  of  Bbhary 
Lall  Bose     .         ,         .         .     9  W.  R.  Cr.  69 


18. 


Evidence     Act, 


g,  92 — Criminal  Procedure  Code,  1872,  s.  339 — 
Prosecution  for  false  evidence.  In  a  case  of  giving 
false  evidence,  the  Eiglish  record  written  by  the 
Magistrate  was  put  in  to  prove  what  the  accused  had 
stated  before  him.  The  document  was  not  inter- 
preted to  the  accused  in  the  language  in  which  it  was 
givei  or  which  he  understood  ;  nor  was  it  read  over 
in  accordance  with  the  requirements  of  s.  339,  Code 
of  Criminal  Procedure,  in  the  presence  of  the  person 
then  accused.  Held,  that  the  English  record  of  the 
Magistrate  was  not  legal  evidence  under  the  Evi- 
dence Act  I  of  1872,  8.  91,  of  what  the  prisoner  said 
before  the  Magistrate.  Charges  of  perjury  ought  to 
be  based  strictly  upon  the  exact  words  which  are 
used  by  the  person  who  is  charged  ;  and  no  evidence 
which  does  not  profess  to  give  those  exact  words  can 
alone  be  a  safe  foundation  for  a  conviction.  Queen 
V.  MtTNaiiL  Dass     ,        .        .  23  W.  R.  Cr.  28 


^19. 


Statement    of  accused,  in- 


formality in — Evidence  Act,  s.  91 — False  evi- 
dence in  judicial  proceedings — Deposition  of  the 
accused  when  admissible  as  evidence — Civil  Proce- 
dure Code  {Act  X  of  1877),  ss.  178,  182,  183,  and 
647.  Failure  to  complv  with  the  provisions  of 
83.  182  and  183  of  Act  X  of  1877  (Civil  Procedure 
Code)  in  a  judicial  proceeding  is  an  informality 
which  r^^nders  the  dep3sition  of  an  accused  inad- 
missible in  evidence  on  a  charge  of  giving  false 
evidence  based  on  such  deposition  ;  and  under  s. 
91  of  the  Evidence  Act  (I  of  1872),  no  other  evi. 
dence  of  such  deposition  is  admissible.  In  the 
matter  of  the  petition  of  Mayadeb  Gossami. 
Empress  v.  Mayadeb  Gossami 

(1.  Ii.  R.  e  Calc.  762 :  8  C.  L.  R  29^ 

f20. Examination  of  accused 

Criminal    Procedure    Code,    1861,    ss.    205,    366 

Attestation  of  Magistrate.  Before  the  examination 
of  a  prisoner  in  the  presence  of  the  committing  officer 
can  be  used  as  evidence  against  him  imder  s.  366, 
Criminal  Procedure  Code,  the  provisions  of  s.  205  of 
that  Code  must  have  been  complied  with,  and  the 
committing  officer's  attestation  affixed  in  full  to  the 
examination.     Queen  v.  Chfpput  Kryrwar 

15  W.  R.  Cr.  83 


2L 


Record  of    state- 


ments. When  the  examination  of  the  prisoner  by 
the  Magistrate  has  not  been  recorded  in  full  so  as  to 
include  the  questions  as  required  by  s.  205  of  the 
Code  of  Criminal  Procedure,  it^cannot  be  given  in 
evidence  at  the  trial  before  the  Court  of  Session, 
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under  s.  366,  without  further  proof.     Reg.  v.  Kat.t.a 
Lakhmagi       .         .    2  Bom.  419 :  2  ad  Ed.  895 

Reg.  v.  Pevadi  bin  Basappa 

2  Bom.  421 :  2nd  Ed.  397 
Reg.  v.  Vithoji   .  2  Bom.  422  :  2nd  Ed,  398 

Reg.  v.  Ganu  Baptj 

2  Bom.  422  :  2nd  Ed«  398 


But  see  Empress  v.  Sagambub 


22. 


12  C.  Ii.  R.  120 

Criminal  Pro- 


cedure Cole,  1861,  8.  205.  Where  a  statement  made 
by  a  prisoner  before  a  Magistrate,  though  signed 
by  the  "Magistrate,  does  not  contain  the  certificate 
directed  by  s.  205  of  the  Code  of  Criminal  Procedure, 
it  does  not  of  itself  constitute  pritnd  facie  evidence 
of  the  examination  within  the  meaning  of  s.  366|Of 
that  Code,  and  if  other  proof  is  not  given  to  show 
that  the  statement  was  made  by  the  prisoner  before 
the  Magistrate,  the  statement  is  not  admissible  as 
evidence  at  the  sessions.  Queen  v.  Petambuh 
Dhoobee      .         .         .         .     14  W.  R.  Cr.  10 


23. 


Criminal    Pro- 


cedure Code,  Act  XXV  of  1861,  s.  205.  A  Deputy 
Magistrate  committed  certain  prisoners  for  trial  on 
charge  of  dacoity.  Some  of  the  prisoners  had  con- 
fessed before  the  Deputy  Magistrate,  but  he  failed  to 
record  the  examination  of  the  prisoners,  or  to 
attest  it,  as  required  by  s.  205  of  the  Code  of 
Criminal  Procedure.  The  Sessions  Judge,  therefore, 
refused  to  admit  the  examination  of  the  prisoners 
by  the  Deputy  Magistrate  in  evidence,  and  also 
refused  to  pcfttpone  the  trial  for  the  purpose  of 
summoning  the  Deputy  Magistrate,  and  taking  his 
evidence  in  the  matter,  ^e/rf,  that  the  examination 
of  the  prisoners  was  inadmissible  in  evidence. 
Queen  v.  Radhu  Jana 

8  B.  Ii.  R.  A.  Cr.  59: 12  W.  R.  Cr.  44 


24. 


Statement    of 


prisoner  on  examination  before  Magistrate — Criminal 
Procedure  Code,  1861,  «.  205 — Signature  of  Magis- 
trate. To  make  the  examination  of  an  accused 
person  before  a  Magistrate  legal  evidence  in  a 
Sessions  Court,  something  more  than  the  mere 
signature  of  the  Magistrate  thereto  is  necessary. 
The  certificate  under  the  Magistrate's  hand  (».«., 
not  necessarily  in  his  writing,  but  with  his  signature, 
Queen  v.  Regga  Hossein,  8  W.  R.  Cr.  55),  required  by 
8.  205  of  the  Criminal  Procedure  Codo.  must  bo 
attached.     Queen    v.  Bheebeekee    4  N.  W.  16 


See  Queen  v.  Niruni 
and  Queen  v.  Bhieabeb 
25. 


7  W.  R.  Cr.  49 
15  W.  R.  Cr.'eS 

Attestation  of 


Magistrate.  The  attestation  of  the  Magistrate  is 
priw4/ac»epro(jf  of  such  examination,  and  it  is  to 
be  presumed  the  proceedings  were  regular.  Queen 
V.  Jaoa  Poly  .  .  11 W.  R.  Cr.  39 

8.0.  QuEKN  V.  JoQB  PoLY  .  7  B^  L.  R.  67  note 
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Reg.  v.  Timmi     .    2  Bom.  131 :  2nd  Ed.  125 


26. 


Attestation  of 


Magistrate.  The  attestaton  of  a  Magistrate  stating 
why  he  could  not  proceed  with  the  further  exa- 
mination of  a  witness,  is  prima  facie  proof  of  the 
fact,  and  may  be  laid  before  a  jury.  Queen  v. 
Rasookoollah       .         .         .12  W.  R.  Cr.  51 


27. 


Evidence      in 


Sessions  Court.  If  the  examination  of  an  accused 
person  taken  before  the  Magistrate  is  afterwards 
■read  in  evidence  at  the  trial  before  the  Sessions 
Court,  the  whole  of  it  should  be  read  out.  Ano- 
nymous      .         ...  5  Mad.  Ap.  4 

28. Statement     of 

prisoner  before  Magistrate — Attestation  of  Magis- 
iirate.  It  is  not  necessary  for  a  Sessions  Judge  to 
read  out  to  prisoners  confessions  mawle  by  them 
before  a  Magistrate,  and  ask  them  if  they  have  any 
objection  to  the  reception  of  these  confessions.  The 
-examination  of  prisoners  before  a  Magistrate  is  to 
be  received  in  evidence,  and  the  attestation  of  the 
Magistrate  is  priind  facie  proof  of  the  circumstances. 
<5uEEN  v.  MissEE  Sheikh      .         14  "W.  R.  Cr.  9 


29. 


Statements 


.made  before  Magistrate  as  approvers — Refusal  of 
Judge  of  Sessio7is  Court  to  put  them  on  record — 
Criminal  Procedure  Code,  s.  287.  It  is  not  optional 
■with  the  prosecution,  on  the  trial  before  the  Court  of 
^Session,  to  put  in  confessional  statement  of  persons 
who  have  been  examined  before  the  Magistrate  : 
where  the  Sessions  Judge  refused  to  place  on  the 
^record  such  statements,  helwas  held  to  have  com- 
[mitted  an  irregularity.  Queen-Empress  v.  Rama 
^EVAN    .         ,        ,         .   I.  L.  R.  15  Mad.  352 


1. 


7.  GOVERNMENT  GAZETTE. 

Gazette  of  India— Calcutta 


fGazette— ^c«  //  of  1855,  ss.  6  and  8~0f]icial  letters. 
The  Gazette  of  India  or  Calcutta  Gazette,  containing 
)fficial  letters  on  the  subject  of  hostilities  between 
Hhe  British  Crown  and  Mohamedan  fanatics  on  the 
frontier,  was  rightly  admitted  in  evidence  under 
ss.  6  and  8  of  Act  11  of  1855  as  proof  of  the  com- 
mencement, continuation,  and  determination  of 
hostilities.  Similarlj%  under  s.  6,  a  printed  letter 
from  the  Secretary  to  the  Government  of  the  Pun- 
jab, to  the  Secretary  to  the  Government  of  India, 
was  properly  resorted  to  by  the  Court  for  its  aid  as  a 
document  of  reference.  It  was  not  necessary  that 
these  documents  should  be  interpreted  to  the 
prisoner.  It  was  sufficient  that  the  purposes  for 
which  they  were  put  in  were  explained.  Queen  v. 
Amiruddin    .     7  B.  Ii.  R.  63  :  15  W.  R.  Cr.  25 


1. 


8.  HANDWRITING. 

Handwriting,       knowledge 


of.    The  knowledge  by  the  Sessions   Judge  of  the 
VOL.   II. 


EVIDENCE— CRIMINAIi  CASES— confi. 

8.  HANDWRITING— concW. 

handwriting  of  the  judicial  oflScer  before  whom  the 
statement  was  made  is  no  evidence  of  the  statement 
having  been  made  before  that  officer.  Queen  v. 
Fatik  Biswas       .         .       1  B.  L.  R.  A.  Cr.  13 

s.c.  Queen  v.  Futteali  Biswas 

10  W.  R.  Cr.  37 
2. Handwriting,     proof     of — 


Statement  by  third  party — Memorandum.  N  was 
charged  with  having  made  a  false  statement  before  a 
Sub-Registrar  in  identifying  K,  a  person  who  had 
executed  a  mortgage-deed  in  favour  of  B,  and  who 
was  a  neighbour  of  his  (N^s),  as  being  a  person  to 
whom  jR  had  agreed  to  advance  the  money,  the  con- 
sideration of  the  mortgage.  The  false  statement 
consisted  in  his  stating  to  the  Sub-Registrar  that  he 
"  knew  K  as  his  neighbour."  Dm-ing  the  hearing  of 
the  case  it  was  sought  to  prove  a  statement  made  by 
^  to  a  third  party  {R  having  died  previous  to  the 
institution  of  the  case)  to  the  effect  that  N  had  told 
him  certain  facts.  A  memorandum,  alleged  to  be  in 
the  handwriting  of  N,  was  also  tendered  and 
received  in  evidence  without  any  further  proof  as  to 
its  being  in  N^s  handwriting  than  that  it  bore  a 
similarity  to  another  piece  of  paper  proved  to  bear 
his  handwriting.  Held,  that  the  statement  made  by 
a  to  the  third  party  was  inadmissible  and  irrelevant, 
and  that  the  memorandum  was  Avrongly  received  in 
evidence.  Nobin  KniSHisrA  Mookerjeb  v.  Rassick 
Lall  Laha      .         .         I.  L.  R.  10  Calc.  1047 


9.  HEARSAY  EVIDENCE. 


1. 


Hearsay  evidence,  inad- 
missibility of.  The  admission  of  hearsay  evi- 
dence prohibited.  Queen  v.  Kally  Chukn" 
Gangooly        .         .         .         .     7  W.  R.  Cr.  2 


Queen  v.  Pitambur  Sirdar 
2. '  Statement 


m 


7  W.  R.  Cr.  25 

absence    of 


accused,  A  statement  by  a  witness  that  he  heard 
A  say,  in  the  absence  of  the  accused,  that  he  had 
paid  a  sum  of  money  to  the  accused  as  a  bribe,  is 
hearsay  evidence  and  is  not  admissible.  Rajoni 
Kant  Bose  v.  Asan  Mullick    2  C.  W.  N.  672 


1. 


10.  HUSBAND  AND  WIE*E. 

Admissibility  of  wife's  evi- 


dence for  or  against  husband  or  person 
charged  jointly  with  him.  Upon  a  criminal 
trial  in  the  mof assil,  the  evidence  of  a  wife  was  held 
to  be  admissible  for  or  against  her  husband  or  person 
charged  jointly  with  him.  Norman,  J".,  dissented. 
Queen  v.  Khyboolla 

B.  Ii.  R.  Sup.  Vol.  Ap.  11 
6  W.  R.  Cr.  21 

Reg.  v.  Kadib  valad  Balu     ,     7  Bom.  Cr.  50 
2. Privileged  communication — 

— Letter  from  husband  to  wife — Letter  taken  on 
tearch  of  wift's  house — Eviderice  Act  {1  of  1872), 

6  a  2 
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10.  HUSBAND  AND  WIFE—concld. 

s.  122.  On  a  trial  for  the  offence  of  breach  of  trust 
by  a  public  servant,  a  letter  was  tendered  in  evidence 
for  the  prosecution  which  had  been  sent  by  the 
accused  to  his  wife  at  Pondicherry  and  had  been 
found  on  a  search  of  her  house  made  there  by  the 
police.  Held,  that  the  letter  was  admissible  in  evi- 
dence against  the  accused.  S.  122  of  the  Evidence 
Act  was  not  applicable  Queen-Empress  v. 
DoNAGHUB       .         .         .       L  L.  K.  22  Mad,  1 


11.  ILLEGAL   GRATIFICATION. 

1.  Illegal  gratification — Evidence 

of  -person  bribing.  The  evidence  of  the  person 
who  bribes  is  admissible  against  the  person  bribed. 
Queen  v.  Abhoy  Chuen  Chuckeeeutty 

3  W.  R.  Cr.  19 


2. 


Receiving    ille- 


gal gratification — Penal  Code  {Act  XLV  of  1860), 
€S.  161, 165 — Evidence  of  subsequent  but  unconnected 
receipt,  showing  footing  on  which  parties  stood — 
Evidence  Act  {1  of  1872),  ss.  5  to  13  and  14.  The 
accused  was  charged  with  having  received  illegal 
gratification  from  C  &  Co.  on  three  specific  occasions 
in  1876.  In  1876,  1877,  and  1878,  C  Jb  Co.  were 
doing  business  as  commissariat  contractors,  and  the 
accused  was  the  manager  of  the  Commissariat  oflSce. 
Held,  that  evidence  of  similar  but  unconnected 
instances  of  receiving  illegal  gratifications  from 
C  cfc  Co.  in  1877  and  1878  was  not  admissible  against 
him  under  ss.  6  to  13  of  the  Evidence  Act :  Hdd,  per 
Gaeth,  C.J.  (Maclean,  J.,  concurring),  the 
evidence  was  not  admissible  under  s.  14.  Per 
Garth,  C.J. — S.  14  applies  to  cases  where  a  parti- 
cular act  is  more  or  less  criminal  or  culpable  accord- 
ing to  the  state  of  mind  or  feeling  of  the  person  who 
does  it ;  not  to  cases  where  the  question  of  guilt  or 
innocence  depends  upon  actual  facts,  and  not  upon 
the  state  of  a  man's  mind  or  feeling.  Per  Mitter, 
J. — If  the  receipt  of  the  illegal  gratifications  men- 
tioned in  the  charge  be  considered  proved  by  other 
evidence,  and  if  it  were  necessary  to  ascertain 
whether|the  accused  received  them  as  a  motive  for 
shoAAing  favour  in  the  exercise  of  his  official  func- 
tions, the  alleged  transactions  of  1877  and  1878 
would  be  relevant  under  s.  14,  but  they  would  not 
be  relevant  to'  establish  the  fact  of  payments  in 
1876.     Empress  Vu   Vyapoory  Moodeliar 

I.  Ii.  E.  6  Calc.  655 
8  C.  I,.  R.  197 

12.  JUDGMENT  IN    CIVIL  SUIT. 

1.  ;-  Judgment  in  civil   suit  out 

of  which   criminal  prosecution  arises.    In 

a  suit  by  A  against  the  obligors  of  a  bond,  the  Court 
held,  for  the  reasons  stated  in  its  judgment,  that  the 
signatures  of  the  obligors  were  not  genuine,  and 
directed  the'prosecution  of  ^  on  a  charge  of  forgery. 
On  the  trial  of  A  before  a  jury,  this  judgment  of 
the  Civil  Court  was  put  in  evidence  on  behalf  of 
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12.  JUDGMENT  IN  CIVIL  SUIT— ccnc/i. 

the  prosecution,  and  its  contents  commented  on  by 
the  Sessions  Judge  in  his  charge  to  the  jury.  Held,. 
that  this  judgment  had  been  illegally  admitted. 
GoGUN   Chunder   Ghose   v.    Empress 

I.  L.  R.  6  Calc.  247  :  7  C.  L.  R.  74 

2. Admissibility     in    criminal 

prosecutions  of  judgment  in  a  civil  suit. 
Per  Rampiki,  J. — ^A  judgment  in  a  civil  action 
cannot  be  given  in  evidence  in  a  criminal  prosecu- 
tion for  establishing  the  tmth  of  the  facts  upon 
which  it  is  rendered.  Whatever  may  be  the  nature 
of  the  decision  of  the  Civil  Court,  the  Magistrate 
ought  to  decide  the  question  of  the  accused's 
criminality  by  himself.  Per  Ghose,  J. — The 
decision  in  a  civil  suit  would  be  admissible  in 
evidence  in  a  criminal  case  if  the  parties  are  sub- 
stantially the  same  and  the  issues  in  the  two  cases 
are  identical.  Raj  Kumari  Debi  v.  Bama  Sundari 
Debi      .         ,        .         .     I.  Ij.  R.  23  Calc.  610 


1. 


13.  LETTERS. 
Letters 


implicating  pri- 
soner found  in  his  touse.  Lettei-s,  etc.,  found 
in  a  man's  he  use  after  his  arrest  are  admissible  in 
evidence,  if  their  previous  existence  has  been 
proved.     Queen  v.  Aaire  Khan   .  9  B.  Ij.  R.  86 

17  W.  R.  Cr.  15 


1. 


14.  MEDICAL  EVIDENCE. 


Examination 


of  medical 
witness  — Crtmiwai  Procedure  Code,  1872,  s.  323. 
Per  Field,  J — Under  the  provisions  of  s.  323  of 
the  Code  of  Criminal  Piocedure,  the  examination  cf 
a  medical  witness  taken  and  duly  attested  may  be 
given  in  evidence  in  any  criminal  trial ;  but  in  order 
that  such  evidence  may  be  admissible  against  any 
individual  accused  person,  the  examination  must 
have  been  taken  in  the  presence  of  the  accused 
person.  In  the  matter  of  the  petition  of  Jhubboo 
Mahton.     Empress  r.  Jhubboo  Mahton 

I.  L.  R.  8  Calc.  789  :  12  C.  L,  R.  23a 

2.  Experts,    evidence 

of — Medical  witnesses,  evidence  of — Opinion  of 
experts  how  elicited — Evidence  Act  {I  of  1872), 
s.  45.  A  medical  man  who  has  not  seen  a  corpse 
which  has  been  subjected  to  a  post-mortem  examina- 
tion, and  who  is  called  to  corroborate  the  opinion 
of  the  medical  man  who  made  such  post-mortem 
examination,  and  who  has  stated  what  he  consi- 
dered was  the  cause  of  death,  is  in  a  position  to 
give  evidence  of  his  opinion  as  an  expert.  The 
proper  mode  of  eliciting  such  opinion  is  to  put  the 
signs  observed  at  the  post-mortem  to  the  witness 
and  to  ask  what  in  his  opinion  was  the  cause  of 
death  on  the  hypothesis  that  those  signs  were 
really  present  and  observed.  Queen-Empress  v. 
ATeher  Ali  MUI.I.ICK      .      I.  Ii.  R.  15  Calc.  580 


8. 

nion- 


-Repori    of    post-mortem 


Expert'  8 
examination. 


opt- 
The 
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14.  MEDICAL  EVIDENCE— cowcW. 

evidence  of  a  medical  man  who  has  seen  and  has 
made  a  post-mortem  examination  of  the  corpse  of  the 
person  touching  whose  death  the  enquiry  is,  is  ad- 
missible, firstly,  to  prove  the  nature  of  injuries 
which  he  observed  ;  and,  secondly,  as  evidence  of 
the  opinion  of  an  expert  as  to  the  manner  in  which 
those  injuries  were  inflicted,  and  as  to  the  cause  of 
death.  A  medical  man  who  has  not  seen  the  corpse 
is  only  in  a  position  to  give  evidence  of  his  opinion 
as  an  expert.  A  medical  man  in  giving  evidence 
"may  refresh  his  memory  by  referring  to  a  report 
which  he  has  made  of  his  post-mortem  examination, 
but  the  report  itseK  cannot  be  treated  as  evidence, 
and  no  facts  can  be  taken  therefrom.  Rajhuni 
Singh  v.  Empress 

I.  L.  R.  9  Calc.  455  :  11  C.  L.  R.  569 

4.  Report      of        subordinate 

medical  ofi&cer — Concurrence    of    superior  officer. 

The  substance  of  a  report  from  a  subordinate 
medical  ofl&cer,  with  an  expression  of  concurrence  by 
his  superior,  cannot  be  read  in  evidence  under  s. 
368  of  the  Code  of  Criminal  Procedure.  In  the 
mutter  of  the  petition  of  the  Chintamoneb  Nye 

IIW.  R.  Or.  2 

5. Letter  from  medical  of&cer 

— Letter  expressing  opinion.  A  letter  of  a  medical 
officer  expressing  an  opinion  is  not  evidence  under 

.es.  368  and  370  of  the  Code  of  Criminal  Procedure. 
Queen  v.  Kaminee  Dossee    .    12  W.  R.  Cr.  25 

Post-mortem  report.     A  post- 


6.  

mortem  report  cannot  be  used  as  evidence  at  the 
Sessions  trial,  except  by  way  of  refreshing  the 
memory  of  the  person  who  made  it,  or  to  contra- 
dict him.     Ram  Sarup  Rai  v.  Emperor  (lOOl) 

6  C.  W.  N.  98 


15.  NATIVE  SEALS. 

Comparison    of     native     seals — 

Evidence  Act,  1855,  s.  48.  S.  48,  Act  II  of 
1855,  is  applicable  to  criminal  trials.  The  test  of 
comparison  of  native  seals  is  at  best  but  a  fallible 
one,  and  must  always  be  received  with  extreme 
caution.     Queen  v.  Amanoollah  Mollah 

6  W.  R.  Cr.  5 

16.  NOTES  OF  INQUIRY. 

Notes    on    inquiry     by    regis- 

tering  officer.  The  notes  of  an  inquiry  held 
before  a  registering  officer  are  not  admissible  as  evi- 
dence of  what  the  prisoner  said  on  that  occasion. 
Queen  v.  Purnanund  Barick    II  W.  R.  Cr.  13 

17.  POLICE  EVIDENCE,   DIARIES,"  PAPERS, 
AND  REPORTS. 

1. Evidence  of  police  "^officer 

'—Act  II   of  1855,   s.    31.     The   practice  of    not 
^examining  a  police  officer  who  investigates  a  case 
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17.  POLICE  EVIDENCE,  DIARIES,  PAPERS, 
AND  REPORTS— conic?. 

condemned.  The  statements  made  to  him  might  be 
proved  by  him  in  the  witness-box,  and  would  be 
admissible  to  corroborate  the  evidence  of  other  wit- 
nesses on  the  same  point  given  in  Court  before  the 
Magistrate  and  Sessions  Judge  under  s.  31,  Act  II  of 
1855.     Queen  v.  Ahmed  Ally  .  11  W.  R.  Cr.  25 


2. 


Statement    of  constable    of 


police.  Where  the  accused  was  charged  with  at- 
tempting to  murder  her  child,  the  chief  constable's 
statement  (he  having  gone  to  search  the  house  of  the 
accused)  that  he  ' '  had  information  that  the  accused 
was  about  to  kill  the  child,"  was  most  improperly 
admitted  as  evidence  against  the  accused.  Reg.  v. 
Chima 8  Bom.  Cr.  164 


3. 


Police      diaries — Corroborative 


evidence.  Under  s,  1 54,  Code  of  Criminal  Procedure , 
police  diaries  cannot  be  admitted  as  corroborative 
evidence.     Queen  v.  Thakoor  Chund  Stjrma 

13  W.  R.  Cr.  22 


4. 


Corroborative   evi- 


dence. Police  diaries  cannot  be  legally  used  as 
substantive  evidence  or  read  to  the  iury.  Queen  v. 
HuRDUT  Surma  .         .        8  W.  R.  Cr.  68 

5. Use    of  ^'portion 

of  diary — Criminal  Procedure  Code,  1861,  s.  154, 
Where  certain  portions  of  a  police  officer's  diary  are 
used  as  evidence  against  him,  s.  154  of  the  Code  of 
Criminal  Procedure  does  not  bar  the  admission  of 
other  portions  of  the  diary  as  explaining  the  por- 
tions so  used.     Queen  v.  Nobokristo  Ghose 

8  W.  R.  Cr.  87 

6. Police  papers — Judicial  notice. 

Police  papers  ought  not  to  be  taken  judicial 
notice  of  as  evidence,  nor  consulted  in  order  to  test 
evidence.     Queen  v.  Bussiruddi  .  8  Wr.  Cr.  35 


7. 


Police  reports.     Police  reports 


are  not  evidence,  except  against  the  reporting  police 
officer.     Government  v.  Mudun  Dass 

6  W.  R.  Cr.  52 


8. 


Statements      not 


made  in  Court — Evidence  Act,  II  of  1855,  s.  31.  It 
is  not  competent  to  a  Court  of^Session  to  inspect  an 
original  report  from  the  office  of  the  Superinten- 
dent of  Police,  and  to  make  it  evidence  against  the 
prisoners.  Statements  made  otherwise  than  before 
the  Court  and  officers  specified  in  s.  31,  Act  II  of 
1855,  may  be  given  in  corroboration  of  testimony  ; 
but  such  statements  must  be  regularly  proved  by  the 
person  who  received  them  or  by  some  one  who 
heard  them  given.     Queen  v.  Bissen  Nath 

7  W.  R.  Cr.  31 


9. 


Breach     of 


the 
The 


peace.  Likelihood  of — Report  of  police  officer. 
report  made  by  a  police  officer  that  there  is  a  likeli- 
hood of  there  being  a  breach  of  the  peace  is  not  legal 
evidence  to  prove  the  existence  of  any  dispute  likely 
to  cause  a  breach  of  the  peace.  Abhaya  Chowdhry 
V.  Brae     6  B.  Ii.  R.  Ap.  148  :  15  W.  R.  Or.  42 
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Queen  v.  Bhyeo  Dayal  Singh 

3.  B.  Ii.  B.  A.  Cr.  4  :  11  W.  B.:Cr.  46 

In  the  matter  of  Bhadeeswaei  Chowdheani 

7  B.  L.  B.  328 

In  the  matter  of  the  petition  of  Shamasanker 
Mazumdar        .         .         .      9  B.  Ij.  B.  Ap.  45 

8.0.  Samasanker  Mozoomdar  v.  Annund  moyee 
DossYA  .         .         .  18W.  B.  Cr.  64 


10. 


"Written  statement  recorded 


by  poliee-ofB.cer  during  police  investigation 

— Admissibility  in  evidence  against  person  making  it 
— Record — Intentionally  giving  false  evidence — Proof 
necessary  of  each  statement  made — Code  of  Criminal 
Procedure  {Act  V  of  1898),  s.  162— Evidence  Act  {I 
of  1852)y  s.  35— Penal  Code  {Act  XLV  of  1860),  a. 
193. — There  is  nothing  in  s.  162  of  the  Code  of  Cri- 
minal Procedure  which'limits  the  prohibition  of  the 
use  of  a  written  statement  recorded  by  a  police-offi- 
cer, as  evidence,  to  the  matter  of  the  charge  which 
is  actually  under  investigation  by  the  police-officer 
when  the  statement  is  made.  The  prohibition  ex- 
tends also  to  the  use  of  such  written  statement 
against  the  person  who  is  alleged  to  have  made  the 
statement.  Such  a  written  satement  does  not  come 
within  the  description  of  a  record  within  the  mean- 
ing of  s.  35  of  the  Evidence  Act,  Lor  is  it  admissible 
in  evidence  under  that  section.  It  is  very  irregular, 
in  a  charge  of  intentionally  giving  false  evidence, 
to  put  the  whole  of  a  long  statement  bodily  to  a 
witness  at  once.  A  conviction  on  such  a  charge 
could  properly  be  had  only  on  proof  that  the  accused 
person  had  made  to  the  police-officer  each  and 
every  statement  contained  in  the  document.  Isab 
Mandal  v  Queen- Empress  (1900) 

I.  L.  B.  28  Calc.  348  : 
B.C.  5  C.  W.  N.  65 

18.  PREVIOUS  CONVICTIONS. 

1,  Previous      convictions — Ad- 

missihility  of  evidence.  Previous  convictions  are 
not  admissible  in  evidence.  Queen  v.  Thakoor 
DASs  Chootur  ....       7  Wr.  Cr.  7 

Queen  v.  Fhoolchand  alias  Pholeel  Aiiir 

8  W.  B.  Cr.  11 


2. 


Determination    of 


amount  of  punishment.  Except  under  very  special 
circumstances,  the  proper  object  of  using  previous 
convictions  is  to  determine  the  amount  of  punish- 
ment to  be  awarded,  should  the  prisoner  be  con- 
victed of  the  offence  charged.  Roshun  Doosadh 
V.    Empress 

I.  L.  B.  5  Calc.  768  :  6  C.  L.  B.  219 


3. 


Report  from  Re- 


cord office.  A  kaifut,  or  report  from  the  Record 
office,  that  A  had  been  convicted  of  a  crime,  is  no 
evidence  of  a  previous  conviction.  Queen  v. 
Eamzan  .   6  B.  Ii.  B.  Ap.  15  :  15  W.  B.  Cr.  53 


EVIDENCE— CBIMINAI.  CASES— conitf. 
18.  PREVIOUS  CONVICTIONS— concW. 


Queen  v.  Nuzee  Nushyo 
4.  . 


15  W.  B.  Cr.  52- 

Previous  con- 
viction for  the  purpose  of  increasing  the  evidence 
at  the  trial  against  accused — Evidence  Act  {I  of 
1872),  s.  54 — Criminal  Procedure  Code  {Act  X  of 
1882),  s.  310.  Under  s.  54  of  the  Evidence  Act,  a 
previous  conviction  is  in  all  cases  admissible  in  evi' 
dence  against  an  accused  person.  Queen-Empeess 
v.  Kartic  Chunder  Das    .  L  L.  B.  14  Calc.  721 


5. 


Previous        com* 


missions  and  convictions  of  Jacoity — Conviction 
subsequent  to  the  charge — Penal  Code  {Act  XLV 
of  1860),  s.  400.  Having  regard  to  the  character  of 
the  offence  imder  s.  400,  Penal  Code,  previous  com- 
missions of  dacoity  are  relevant  imder  s.  14  of  the- 
Evidence  Act.  Convictions  previous  to  the  tim& 
specified  in  the  charge  are  relevant  imder  explana- 
tion 2  of  s.  14,  but  convictions  subsequent  to  the- 
time  specified  in  the  charge  are  not  so  admissible. 
Queen-Empress  v.  Kartick  Chunder  Das,  I.  L.  R. 
14  Calc.  721,  referred  to.  Empress  v.  Naba. 
Kumar  Patnaik  .         .  1  C.  W.  N.  146. 


e. 


Accused,      exami- 


nation of,  in  respect  of  previous  convictions — 
First  offences — Sentence — Evidence  Act  {I  of  1872), 
8.  91— Criminal  Procedure  Code  {Act  V  of  1898),  ss. 
342  and  511— Penal  Code  {Act  XLV  of  1860),  ss.  411 
and  457.  In  order  to  support  a  charge  of  a  previous 
conviction,  there  should  be  on  the  record  a  copy  of 
some  judgment  or  extract  from  a  judgment,  or  some 
other  documentary  evidence  of  the  fact  of  such 
previous  conviction,  as  is  required  by  s.  91  of  th© 
Evidence  Acf  or  s.  611  of  the  Code  of  Criminal  Pro- 
cedure. The  examination  by  a  Magistrate  of  the 
accused  in  respect  of  such  previous  conviction  is 
without  legal  warrant  or  justification.  Basanta 
Kumar  Ohatlak  v.  Queen- Empress,  I.  L.  R.  26  Calc, 
49,  followed.     Yasin  v.  Kino-Emperor  (1901 ) 

L  L.  B.  28  Calc.  689 
S.C.  5  C.  W.  N.  670 

19.  PROCEEDINGS  OF  CRIMINAL  COURTS. 

1.  Proceedings     in      criminal 

trial  and  proof  of.  The  proceedings  in  a  criminal 
trial,  when  necessary  to  be  proved,  should  be 
oroved  by  their  production.  Req.  v.  Ravji  valad 
Taju  '.    i  •  •  8  Bom.  Cr.  37 

2.  Evidence — Order  unsupported  by 

evidence — Criminal  Procedure  Code  {Act  V  of  1S9S), 
s.  147.  In  proceedings  under  s.  147  of  the  Crimi- 
nal Procedure  Code,  the  first  party  filed  their 
written  statement,  and  the  Magistrate,  having 
declined  to  give  the  second  party  time  to  file  their 
written  statement,  made  an  order  under  that  sec- 
tion in  favour  of  the  first  party,  without  recording 
any  evidence.  Hdd,  that  the  Magistrate  ought  to 
have  had  some  evidence  in  proof  of  the  allegations 
contained  in  the  written  statement ;  and  that,  there 
being  no  such  evidence  upon  which  the  order  could 
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be  supported,  it  should  be  set  aside.     Euro  Mohan 

Sardar  v.  Gohind  Sahu,  7  C.  W.  N.,  351,    distin- 

cuished.     Mahomed    Nur    v.    Bikkan     Mahton 

(1903)  .         .        .        .    I.  L.  B.  30  Calc.  018 : 

S.C.  7  C.  W.  N.  510 

20.  STATEMENTS  TO  POLICE  OFFICERS. 

See  Confession — Confessions  to  Police 
Officers. 


1. 


Admission  to  police  ofiBcer. 


Admissions  made  by  prisoners  to  police  officers 
while  in  their  custody  are  not  admissible  in  eviderce. 
Qtjeen  v.  Bushmo  Anent       .         3  "W.  B.  Cr.  21 

2.   ■ Statement  as  com- 

plainant  while  in  custcdy  as'an  accused  ferson.  If 
a  person  while  in  custody  as  an  accused  gives 
information  to  the  police  as  complainant  in  another 
case,  his  statements  as  such  informant  cannot 
be  used  as  evidence  againsthim  on  his  trial.  MoiER 
Sheikh  v.  Qtjeen-Empeess   I.  L.  B.  21  Calc.  392 

3. Statement  extorted  by  police 

officer  by  inducement.  A  police  oftcer  acts 
improperly  ai.d  ilkgally  in  cflering  any  induce- 
ment to  an  accused  person  to  make  any  disclosure  or 
confession.  No  part  of  his  evidence  as  to  the  dis- 
covery of  facts  in  consequence  of  si  ch  confession  is 
legally  admissible.     Queen  v.  DHrKu:^  Dutt  Ojha 

8  W.  B.  Cr.  13 

4. Statement  obtained  by  per- 
suasion and  promise  of  immunity — Criminal 
Procedure  Code,  1861,  s.  146.  An  admission  ob- 
tained from  a  prisoner  by  persuation  and  promises 
of  immunity  by  the  police  ought  not  to  be  received 
in  evidence  as  being  in  direct  contravention  of  s. 
146,  Code  of  Criminal  Procedure.  The  deposition  of 
the  police  officer,  moreover,  should  be  taken  before 
the  admission  can  at  all  be  used  against  the  prisoner 
under  s.  150,  Code  of  Criminal  Procedure.  Qtjeen 
V.  BisHOO  Manjee      .         .  9  W.  B.  Cr.  16 


5. 


Answers  given  by  prisoner 


to   police  constables  or    magistrate.    G  D 
presented  a  Government  promissory  note  at  the 
Bank  of  Bengal  bearing  a  forged  endorsement,  and 
was  arrested.     A  police  constable  asked  2V  if  he 
knew  G  D.     N  replied   that  he  knew  him  as  a 
common  man.     Tlie  police  constable  then  asked 
N  if  he  knew  anything  about  the  note.     N  replied 
that  he  did  not.     No  threat  or  inducement  was 
held  out,  nor  was  any  caution  administered  to  N. 
Held,  that  the  statements  made  by  N  in  answer 
to  the  questions  of  the  police  constable  were  ad- 
missible.    N    was    afterwards    brought  before  JR, 
the  Deputy  Magistrate  of  Serampore,  who  told 
him,  before  any  depositions  were  taken,  that  he 
{N)  was  charged  with  having  received  a  stolen  pro- 
missory note,  and  E  asked  him  if  he  wished  to  say 
anything.     N  replying  in  the  affirmative,  i?,  with- 
out administering  any  caution  to  him,  asked  him 
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how  or  where  he  had  obtained  the  note,  and  other 
questions,  the  answers  to  which  were  taken  down. 
N  was  again  brought  up  before  i?,  and  was  asked 
whether  a  promissory  note  then  produced  was  the 
one  he  had  delivered  to  G  D  to  take  to  the  Bank. 
B  told  N  that  he  was  not  bound  to  answer  the  ques- 
tion, but  if  he  did,  the  answer  would  be  taken 
down,  and  that,  if  he  objected  to  answer,  that  would 
also  be  noted.  R  committed  N  to  take  his  trial 
before  the  High  Court.  Held,  that  on  the  trial 
the  answers  of  N  to  the  questions  of  7?,  whether  B 
acted  as  a  Justice  of  the  Peace  for  Bengal  or  as  a 
Magistrate,  were  admissible.     Queen  v.  Nabadwip 

GOSWAMIE  " 

1  B.  Ii.  B.  O.  Cr.  15 :  15  W.  B.  Cr.  71  note 
6.- 


Statement  made  to  Magis- 
trate by  party  in  custc  dy.  A  statement  which 
a  man  in  the  custody  of  the  police  volunteers  to  one 
in  the  position  of  a  Magistrate,  can  be  used  as  evi- 
dence against  the  man  who  makes  it.  Qtjeen  v. 
MoN  MoHUN  Roy     .         .  24  "W.  B.  Cr.  £3 

7. Statements  to  police  officer 

— Evidence  Act,  s.  27 — Theft  of  jewels  from  mur- 
dered   ucman.     The    accused,    charged    with    the 

murder  of  a  woman,  made  a  confession  to  a  police 
inspector,  part  of  which  related  to  the  concealment 
of  certain  jewels  which  belonged  to  the  deceased 
woman,  and  in  consequence  of  the  information  so  re- 
ceived the  jewels  were  discovered.  Held,  that,  under 
s.  27  of  the  Evidence  Act,  that  part  of  the  ac- 
cused's confession  which  described  his  assault  on 
the  deceased  and  her  consequent  death,  and  the 
way  in   which  he  bees  me  possessed  of  the  jewels 

related  distinctly  to  the  fact  of  the  discovery  of  the 

ornaments,    and    might    be    proved    against    the 

accused.     Queen  v.  Pagaeee  Shaha 

^    19  W.  B.  Cr.  51 


8. 


Written 


record 


of  statement — Criminal  Procedure  Code,  1872, 
s.  119 — Inadmissibility  of  uritten  etndence — Oral 
evidence.  Where  the  accused  was  charged  under 
s.  193  of  the  Penal  Code  with  having  given  false 
evidence,  in  that  he  denied  having  made  certain 
statements  which  he  was  alleged  to  have  made 
to  the  inspector  of  police,  that  officer  was  examined 
and  merely  put  in  two  documents  containing 
the  statements  alleged  as  the  records  of  what  had 
taken  jjlace.  Held,  that,  these  documents  being 
inadmissible  in  evidence  under  s.  119  of  the  Code 
of  Criminal  Procedure,  evidence  ought  to  have  been 
given  as  to  what  was  actually  stated  by  the  accused 
to  the  inspector  of    police.    Jn  the  nwtter  of  Dabu 

6  O.  L.  B.  47 


9. 


Criminal  Proce>i- 


tne  Code,  s.  119— Evidence  Act,  1872,  ss.  91-155, 
159.  S.  119  of  the  Cod^  of  Criminal  Procedure 
not  making  it  obligatory  upon  a  police  officer  to  re- 
duce to  writing  any  statements  made  to  him  during 
an  investigation,  neither  that  section  nor  s.  91  of  the 
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Evidence  Act  renders  oral  evidence  of  such  state- 
ments inadmissible.  If  the  statements  be  actually 
reduced  to  writing,  the  writing  itself  cannot  be 
treated  as  part  of  the  record  or  used  as  evidence,  but 
may  be  used  for  the  purpose  of  refreshing  memory 
under  s.  159  of  the  Evidence  Act.  Consequently  the 
person  making  the  statements  may  properly  be  ques- 
tioned about  them  ;  and,  with  a  view  to  impeach  his 
credit,  the  police  officer  himself,  or  any  other  person 
in  whose  hearing  the  statements  were  made,  can  be 
ex  imined  on  the  point  under  s.  155  of  ths  Evi- 
denca  Act.     Reg.  v.  Uttamchand  Kapurchand 

II  Bom.  120 


10.  ^ 


—  Statemsnts    made  by  ^pri- 


sioners  during  police  custody — Evidence  Act, 
8.  27.  Under  s.  27  of  the  Evidence  Act,  not  every 
statement  made  by  a  person  accussd  of  any  offenca 
while  in  the  custody  of  a  polica  officar  connected 
with  the  production  or  finding  of  property  is 
admissible.  Those  statements  only  which  lead 
immediately  to  the  discovery  of  property,  and 
in  so  far  as  they  do  lead  to  such  discovery,  are 
properly  admissible.  Whatever  be  the  nature  of 
the  fact  discovered,  that  fact  must,  in  all  "cases, 
be  itself  relevant  to  the  case,  and  the  connection 
between  it  and  the  statements  made  must  have 
been  such  that  that  statement  constituted  the 
information  through  which  the  discovery  was 
made,  in  order  to  render  the  statement  admissible. 
Other  statements  connected  with  the  one  thus 
made  evidence,  and  thus  immediately,  but  not 
necessarily  or  directly,  connected  with  the  fact 
discovered,  are  not  admissible.  That  a  witness  says 
that  a  plan  was  prepared  in  his  presence  is  not  a 
sufficient  reason  for  admitting  the  plan  in  evidence, 
unless  the  witness  also  says  that  to  his  own  know- 
led<ye  the  plan  is  correct.     Rbq.  v.  Jora  Hasji 

11  Bom.  242 


11. 


Criminal]    Pro- 


cedure Code  {Act  X  of  18S2),  «.  162^StatemerUs 
of  witnesses  before  police — Evidence  Act  (I  of  1872)^ 
8.  157.  The  positive  prohibition  under  s.  162  of 
the  Criminal  Procedure  Code  (Act  X  of  1882), 
viz.y  that  statements  to  the  police  other  than  dying 
declarations  shall  not  be  sued  in  evidence  against  the 
accused,  cannot  be  set  aside  by  reference  to  s.  157  of 
the  Evidence  Act  (I  of  1872).  Qukev-Empress  v. 
JiJiBHAi  GoviND  .     I.  li.  B,.  22  Bom.  596 


12. 


Evidence 


Act 


{I  of  1872),  s.  157 — Criminal  Procedure  Code, 
1882,  8.  162.  S.  157  of  the  Evidence  Act,  which 
lays  down  the  general  rule,  must  be  taken  subject  to 
the  exception  contained  in  the  special  rule  enacted 
by  8.  162,  Code  of  Criminal  Procedure,  which  makes 
statements  to  the  police  other  than  dying  declara- 
tions inadmissible  in  evidence  against  the  accused. 
Queen-Empbess  v.  Bhaibxjb  Chunder  CnuoKRB- 
BUTTY  .        .        .        •      2  C.  W.  N.  702 


13. 


—  Evidence       Act* 


20.  STATEMENTS  TO  POLICE  OFFICERS 
— contd, 

X  of  1882),  s.  162— Statement  ta^cen  down  hy  a 
police  officer  under  s.  162 — Evidence.  A  state- 
ment reduced  to  writing  by  a  police  officer  under 
8.  162  of  the  Code  of  Criminal  Procedure  (Act  X  of 
1882)  cannot  be  used  as  evidence  for  the  accused. 
But  though  it  is  not  evidence,  the  police  officer  to 
whom  it  was  made  may  use  it  to  refresh  his  memory 
under  s.  159  of  the  Evidence  Act  (I  of  1872),  and 
may  be  cross-examined  upon  it  by  the  party 
against  whom  the  testimony  aided  by  it  is  given. 
The  person  making  the  statement  may  also  be  ques- 
tioned about  it ;  and  with  a  view  to  impeach  his 
credit,  the  police  officer,  or  any  other  person  in 
whose  hearing  the  statement  was  made,  can  be 
examined  on  the  point  under  s.  155  of  the  Evidence 
Act.     Reg.  v.  Uttamchand,  11  Bom.  120,  followed. 

QUBEN-E-VIPBESS  V.  SiTARAM  VlTHAL 

I.  li.  R.  11  Bom.  657 


14. 


Criminal      Pro- 


cedure Code,  1882,  s.  161 — Statement  taken  down 
by  police  officer.  A  statement  take  down  in  the 
course  of  a  police  investigation  by  a  police  constable 
under  s.  161  of  the  Criminal  Procedure  Code  (Act  X 
of  1832)  is  not  evideice  at  any  stage  of  a  judicial 
proceedi.ig.  Quken-Empbess  v.  Ismal  valad 
Fataru  .         .         .  I.  L.  R.  11  Bom.  659 


15. 


Statement        of 


accused  to  police  office^  during  investigation — 
Admissions — Confessions — Criminal  Procedure  Cod«, 
ss.  25,  26,  27.  Instances  of  statomdnts  made 
by  an  accused  person  to  a  police  officer  held  to  be 
admissible  or  ihadmisaiblo  in  evidence  against  such 
accused  perso.i.  Qubbn-Empress  v.  Meher  Alt 
MuLLicK   .         .         .        I.  Ii.  R.  15  Calc.  589 


16. 


Evidence      Act, 


as.  26,  27 — Confessional  statements  made  in  the 
custody  of  police — Tests  of  admissibility.  The 
test  of  the  .admissibility  under  s.  27  of  the  Evidence 
Act  of  information  received  from  an  accused  person 
in  the  custody  of  a  police  officer,  whether  amounting 
to  a  confession  or  not,  is — ' '  Was  the  fact  discovered 
by  reasoi  of  the  informatio  i,  and  how  much  of  the 
information  was  the  immediate  cause  of  the  fact 
discovered,  and  as  such  a  relevant  fact  ?'*     Quebn- 

EmPRBSS    V.  COMMBR     SaHIB 

I.  L.  R.  12  Mad.  153 


17. 


Criminal      Pro- 


s$.   155   and  159 — Criminal   Procedure.  Code   (Ac^ 


cedure  Code  {Act  X  of  1882),  ss.  161,  172,  211^ 
Statements  of  witnesses  recorded  by  police  officers 
investigating  under  Ch.  XIV,  Criminal  Procedure 
Code, — right  of  accused  to  call  for  and  inspect 
police  diaries.  Statements  of  witnesses  recorded 
by  a  police  officer  while  making  an  investigation 
imder  s.  161  of  the  Criminal  Procedure  Code  form 
no  portion  of  the  police  diaries  referred  to  in 
8.  172,  and  an  accused  person  on  his  trial  has  a  right 
to  call  for  and  inspect  such  statements  and  cross- 
examine  the  witnesses  thereon.  Bikao  KhaK  v. 
Queen-Emfbess        .  I.  Ii.  R.  16  Calc.  610 
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Mahomed  Ali  Hadji  v.  Queen-Empress 

I.  Ii.  B.  16  Cale.  612  note 

18. Criminal  Pro- 
cedure Code,  s.  161 — Penal  Code  {Act  XLV  of 
.1860),  ss.  191  and  193 — False  evidence — Statement 
made  to  a  police  officer  investigating  a  case — Mode 
of  recording  such  statement.  It  is  not  necessary 
that  the  statement  of  a  witness  recorded  under  s. 
161  of  the  Code  of  Criminal  Procedure,  1882,  should 
be  elicited  and  recorded  in  the  form  of  alternate 
question  and  answer.  It  is  sufficient  if  such  state- 
ment is  substantially  an  answer  to  one  or  more  ques- 
tions addressed  to  the  witness  before  the  statement  is 
made.  The  provisions  of  ss.  191  and  193  of  the 
Penal  Code  apply  to  the  case  of  false  statements 
made  under  s.  161  of  the  Code  of  Criminal  Proce- 
•dure,  1882.     It  is  not  illegal,  though  unnecessary, 

for  a  police  officer  recording  a  statement  imder 
€.  161  of  the  Code  of  Criminal  Procedure,  1882,  to 
•obtain  the  signatures  of  persons  present  at  the  time 
to  authenticate  his  record  of  such  statement. 
■Queen-Empress  v.  Bhagwantia 

I.  L.  B.  15  All.  11 

19.  — Criminal      Pro- 


'Cedure  Code,  ss.  161  and   162 — Statement  made  hy  a 
witness  to  police  officer  making  an  investigation — 
Use  of   such   statement  to   contradict  witness — Use 
■of  statement  against  accused.     A  statement  made 
by  a  witness  under  s.  161  of  the  Code  of  Criminal 
Procedure  to  a  police  officer  investigating  a  case, 
may  be  proved  at  the  trial  of  such  case  to  contradict 
•Buch  witness,  the  witness  having  been  first  cross- 
examined  on  the  point  in  respect  of  which  it  is 
sought  to  contradict  him.     But  where  it  appeared 
"that,  but  for  the  principal  witness  for  the  defence 
I   having  been  discredited  by  means  of  proof  of  a 
previous  inconsistent  statement  made  by  the  said 
witness  before  the  investigating  officer,  the  accused 
would  have  been  acquitted,  it  was  held  that  this 
^amounted  to  a  using  of  such  statement  as  evidence 
[against  the  accused  within  the  meaning  of  s.  162 
I'Of  the  Code  of  Criminal  Procedure.  Queen-Empress 
V.  Sitaram  Vithal,  I.  L.  R.  11  Bom,.  657,  approved. 
['Qtteen-Empress  t'  Madho     .  I.  L.  B.  15  AH.  25 

20.       - -  Criminal      Pro- 

■cedure  Code  {Act  X  of  1882),  ss.  161  and  172^ 
Statements  of  witnesses  recorded  hy  police  officers 
investigating  under  Ch.  XIV  of  the  Criminal  Pro- 
cedure Code — Police  diaries.  The  privilege  given 
by  s.  1 72  of  the  Code  of  Criminal  Procedure  does 
not  extend  to  statements  taken  under  s.  161, 
but  recorded  in  the  diary  made  under  s.  172. 
'Sheru  Sha  v.  Queen-Empress 

L  Ij.  B.  20  Calc.  642 


21. 


Criminal      Pro- 


\-eedure  Code  {1882),  ss.  161  and  162 — Statements 
made  to  police  officer  in  the  course  of  an  investiga- 
tion—  Use  of  notes  of  such  statements  at  trial  before 
the  Court  of  Session — Police  diaries — Practice.     A 
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police  officer's  notes  of  statements  made  to  him 
in  the  course  of  an  investigation  and  recorded  by 
him  under  s.  161  of  the  Code  of  Criminal  Procedure 
should,  ifiused  at  all  at  the  subsequent  trial,  be  used 
only  after  proper  proof  of  them,  and  of  the  circum- 
stances under  which  they  were  recorded,  and  under 
the  direct  sanction  of  the  presiding  Judge.  Copies 
of  such  notes  should  not  be  given  without  question, 
and,  as  a  matter  of  course,  to  the  accused  or  his 
coimsel.     Queen-Empress  v.  Nasir-ud-din 

I.  Ii.  B.  16  AU.  207 


22. 


Criminal    Pro- 


cedure Code  {1882),  ss.  161  and  162—  Use  at  trial  in 
Sessions  Court  of  statements  made  to  police  officer 
investigating  case.  Though,  speaking  generally, 
statements,  other  than  dying  declarations,  made 
to  a  police  officer  in  the  course  of  an  investigation 
under  Ch.  XIV  of  the  Code  of  Criminal  Procedure 
may  be  used  at  the  trial  in  favour  of  an  accused 
person,  such  statements  can  only  be  so  used  when 
they  are  legally  brought  as  evidence  before  the 
Court,  that  is  to  say,  a  witness  having  been  cross- 
examined  as  to  a  statemsnt,  it  may  be  shown  by  the 
evidence  of  the  poHce  officer  that  he  did  make  a 
statement  favourable  to  the  accused,  which  the 
witness  denies  having  made;  and  if  the  statement 
was  at  the  time  reduced  into  writing  by  the  police 
officer,  he  would  be  allowed  to  refresh  his  memory 
by  referring  to  it,  but  the  written  statement 
itself,  when  the  statement  has  been  reduced  into 
writing  (according  to  the  section,  it  must  not  be 
signed  by  the  person  making  it),  cannotjbe  used  as 
direct  evidence  of  what  was  stated  by  the  witness 
to  the  police  officer.     Queen-Empress  v.  Taj  Khan 

iI.L.  B.  17  All.  57 


23. 


Criminal      Pro- 


cedure Code  {Act  V  of  1898),  s.  161 — Impropriety 
of  taking  down  statements  of  persons  immediately 
before  their  arrest — Evidence  Act  {I  of  1872),  s.  25. 
Where  there  is  evidence  in  the  hands  of  a  police 
officer  upon  which  he  is  bound  to  arrest  a  person,  it  is 
improper  for  him  to  obtain  a  statement  from  that 
person  professedly  under  s.  161  of  the  Criminal 
Procedure  Code  and  reduce  it  to  writing ;  and  by 
virtue  of  s.  25  of  the  EWdeuce  Act  such*statement 
is  inadmissible  in  evidence.  Queen-Empress  v. 
Jadub  Das     .         .  I.  L.  B.  27  Calc.  295 

4  C.  W.  W.  129 


24. 


Special  diary — Criminal  Pro- 


cedure Code  {1882),  ss.  161,  162,  167,  and  172 
— Police  diaries — What  the  diary  should  or  should 
not  contain — Statements  recorded  under  s.  161  of  tht 
Code  of  Criminal  Procedure —  Use  which  may  be  madt 
of  the  special  diary  by  the  Court — Sessions  Judge, 
power  of — Right  of  the  accused  or  f his  agent  to  see 
the  special  diary — Evidence  Act  {I  of  1872),  ss.  39, 
145  and  161.  A  Sessions  Judge,  although  he  has 
power  in  any  particular  case  which  is  before  ;him 
to  send  for  the  police  diaries  connected  with  the 
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case,  if  he  thinks  it  necessary  to  peruse  them, 
has  no  authority  to  issue  a  general  order  that  in 
every  case  committed  for  trial  to  the  Court  of  Session 
and  in  every  criminal  appeal,  the  poHce  diaries 
shall  be  submitted  to  the  Court  simultaneously 
with  the  Magistrate's  record  of  the  case.  Such 
an  order  is  illegal.  In  no  case  is  an  accused  person 
entitled  as  of  right  to  a  copy  of  any  statement 
recorded  by  a  police  officer  in  the  special  diary  pre- 
pared under  the  authority  of  s.  172  of  the  Code  of 
Criminal  Procedure.  The  special  diary  may  be 
used  by  the  Court  to  assist  it  in  the  inquiry  or  trial 
by  suggesting  means  of  further  elucidating  points 
which  need  clearing  up,  and  which  are  material  for 
the  purpose  of  doing  justice  between  the  Crown 
and  the  accused  ;  but  entries  in  the  special  diary 
cannot  by  themselves  be  taken  as  evidence  of  any 
date,  fact,  or  statement  therein  contained.  The 
special  diary  may  also  be  used  by  the  Court  for  the 
purpose  of  contradicting  the  pohce  officer  who 
made  it,  and  the  special  diary  may  be  used  by  the 
police  officer  who  made  it  and  by  no  witness  other 
than  such  officer,  for  the  purpose  of  refreshing 
his  memory.  If  the  special  diary  is  used  by  the 
Court  to  contradict  the  police  officer  who  made  it 
or  by  the  police  officer  who  made  it  to  refresh  his 
memory,  the  accused  person  or  his  agent  has  a 
right  to  see  that  portion  of  the  diary  which  has 
been  refened  to  for  either  of  these  purposes,  that  is 
to  say,  the  accused  person,  or  his  agent,  is  entitled  to 
see  the  particular  entry  which  has  been  referred  to, 
and  80  much  of  the  diary  as,  in  the  opinion  of  the 
Court,  is  necessary  in  that  particular  matter  to  the 
full  understanding  of  particular  entry  so  used,  but  no 
more.  So  held  by  the  Full  Bench.  Per  Edge,  C  J., 
Knot,  Blair,  and  Burkitt,  J  J. — A  police  officer 
investigating  a  case  may  lawfully  reduce  into  writing 
in  the  special  diary  the  full  and  unabridged  state- 
ment made  to  him  by  a  person  whom  be  is  examin- 
ing or  has  examined  imder  s.  161  of  the  Code  of 
Criminal  Procedure,  and  if  he  does  so,  his  record 
of  such  statement  is  part  of  the  special  diary  and  is 
just  as  much  privileged  as  any  other  entry  in  the 
diary.  All  statements  made  under  s.  161  of  the 
Code  of  Criminal  Procedure  to  a  police  officer,  and 
reduced  into  -RTiting  by  him,  should  be  reduced 
into  writing  in  the  special  diary,  and  not  elsewhere. 
Per  Banerji,  J.,  and  Airman,  J. — Statements 
recorded  undCr  s.  161  of  the  Code  of  Criminal 
Procedure  by  a  police  officer  making  an  investi- 
gation were  not  intended  by  the  Legislature  to  be 
entered  in  the  special  diary,  and  if  they  are  so 
entered,  do  not  form  an  integral  part  of  the  diary 
and  are  not  privileged,  but  the  accused  person  or 
his  agent  is  entitled  to  see  them.  A  mere  summary, 
however,  of  facts  ascertained  by  an  investigating 
officer  from  persons  examined  by  him,  not  being  a 
rejLort  of  their  actual  statements,  may  properly  find 
a  j-lace  in  the  special  diary.  The  following  cases 
were  referred  to  -.^Empress  v.  Kali  Churn  Chunari, 
1.  L.  i?.    8  Calc.    164  ;  KaUu  v.  Queen-Empress^ 
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20.  STATEMENTS  TO  POLICE  OFFICERS 
— condd. 

29  Panj.  Bee.  Cr.  55  ;  Qneen-Errvpress  v.  Nasir- 
ud-din,  I.  L.  JR.  16  AU.  207 ;  Queen- Empress^ 
V.  Jhvbhoo  Mahton,  I.  L.  R.  8  CaZc.  739;  In  the 
matter  of  Mahomed  AU  Haji  v.  Queen-Empress, 
I.  L.  B.  16  Calc.  612  note  ;  Bihao  Khan  v.  Queen- 
Empress,  I.  L.  B.  16  Calc.  110  ;  Sheru  Sha  v. 
Queen-Empress,  I.  L.  B.  20  Calc.  642  ;  Queen- 
Empress  v.  Budr  Singh,  AU.  W.  N.  {1S96)  120  ;  and 
Beg.  V.  Vttamchand  Kapurchand,  11  Bom.  120. 
Queen- Empress  v.  Mannu    I.  L.  R.  19  All.  390 


25. 


Btatexnent    as  to    cwner. 


ship  of  property — Evidence  of  ownership — 
Criminal  Procedure  Code  {Act  X  of  18S2),  ss.  517 
and  523 — Confession  made  to  police  officer,  admis- 
sibility of,  for  other  purposes  than  as  a  confession. 
Statements  made  to  the  police  by  accused  persons 
as  to  the  ownership  of  property  which  is  the  subject- 
matter  of  the  proceedings  against  them,  although  in- 
admissible as  evidence  against  them  at  the  trial  for 
the  o£Fence  with  which  they  are  charged,  are  admis- 
sible as  evidence  with  regard  to  the  ownership  of  the 
propertv  in  an  enquiry  held  bv  the  Magistrate  under 
s.  023  of  the  Criminal  Proced'ure  Code  (X  of  1882). 
Quken-Empress  v.  Tribhovan  Manekchand 

I.  Ij.  R.  9  Bom.  181 

26.  . Admission  of  guilty  know- 
ledge— Criminal  Procedure  Code,  1861,  s.  150 
— Dacoity.  To  make  an  admission  of  guilty 
knowledge  of  the  means  by  which  money  supposed 
to  have  been  acquired  by  dacoity  was  obtained  evi- 
dence under  s.  150  of  the  Code  of  Criminal  Procedure, 
it  must  be  shown  that  the  admission  was  antecedent 
to  the  discovery  of  the  money.  Queen  v.  Kamal 
Fdkeer     .         .         .         .         17  W.  K.  Cr.  50 


27. 


Statement      of 


accused 


overheard  by  police  officer.  The  evidence  of 
a  policeman  who  overheard  a  prisoner's  statement 
made  in  another  room,  and  in  ignorance  of  the 
policeman's  vicinity  and  uninfluenced  by  it,  is  not 
legally  inadmissible.     Queen  t;.  Saoeena 

7  W.  K.  Cr.  56 

21.  STOLEN  PROPERTY. 

1, .  Evidence    of  possession    of 

stolen  articles — N on- production  of,  for  recogni- 
tion by  witness.  Recognition  of  things  not  before 
the  eyes  of  deposing  witness  is  not  evidence 
against  a  person  accused  of  having  been  in  possession 
of  those  things.     Queen  v.  Joomnee 

8  W.  B.  Cr.  16 


2. 


Penal  Code    {Act 


XLV  of  1860),  8.  380— Theft  from  a  railwatj 
van — Property  found  in  an  adjoining  van,  in  which 
four  railway  coolies  were  travelling.  On  suspicion 
of  theft  of  certain  articles  from  a  running  goods 
train,  a  van  on  the  train,  in  which  four  railway 
coolies  were  travelling,  was  searched.  The  pro- 
perty missed  was  not  found,  but,  hidden  under  a 
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21.  STOLEN  PROPERTY— cowc?c?. 

heap  of  clothing  belonging  to  the  four  coolies,  were 
discovered  10  thans  of  cloth  which  on  investigation 
were  ascertained  to  have  been  abstracted  from 
the  next  van.  Held,  that  none  of  the  four  coolies 
travelling  in  the  van  where  the  10  thans  of  stolen 
cloth  were  found  could  be  convicted  of  the  theft 
of  the  cloth  in  the  absence  of  evidence  to  connect 
one  or  more  of  them  individually  with  the  pos- 
session of  the  cloth.  King-Empeeok  v.  Ali 
HusAiK  (1901)   ,         .  I.  L.  K.  23  All.  306 


22.  TEXT  BOOKS. 
-  Text    books. 


reference   to 

,—Work  on  medical  jurisprudence.  A  well-known 
treatise  such  as  Taylor's  Medical  Jurisprudence  may 
be  referred  to  in  the  course^ of  a  trial.  Hatim  v. 
Empress,  12  C.  L.  B.   86,  followed.    Hurry  Chuen 

CHUCKERB0TTY  V.    EmPRESS 

I.  Ii.  K.  10  Calc.  140 


2. 


Evidence       Act, 


S8.  5  7  and  60 — Reference  to  work  on  medical  juris- 
prudence. Under  the  provisions  of  the  penultimate 
paragraph  of  s.  67  and  of  the  first  proviso  of  s.  60  of 
the  Evidence  Act,  the  Court  referred  to  Taj  lor 's 
Medical  Jurisprudence  ■with  reference  to  the  effect 
likely  to  be  caused  by  a  sudden  blow  on  the  abdo- 
men.    Hatim  v.  Empress    .         .  12  C.  L.  E.  86 


23.  a^HUMB  IMPRESSIONS. 


1. 


Comparison  of  Thumlb  im- 
pressions—^vie^ewce  Act  {I  of  1872),  ss.  9,  11, 
cl.  (e),  and  45 — Expert  evidence  as  to  impressions.  F 
was  charged  with  having  forged  a  document  pur- 
porting to  have  been  executed  by  N  and  with 
falsely  personating  N.  When  the  document  was 
presented,  a  witness  was  called  to  prove  the 
identity  of  the  thumb  mark  of  the  person,  who 
alleged  that  he  was  the  executant  of  the  document, 
taken  at  the  Registration^ Office  with  an  admitted 
thumb  mark  of  the  accused  F.  Held,  that,  though 
a  comparison  of  thumb  mark  was  admissible  in 
law,  it  can  only  be  made  by  the  Court :  no  evi- 
dence of  the  identity  of  thumb  marks  can  be  given 
by  a  witness.  Queen-Empress  v.  Mahomed 
Sheikh          .         .        .         .        1 C.  W.  N".  33 

'evidence— PAEOL  EVIDENCE. 

Col. 

1.  Value  of,  m  various  Cases  .         ,     3888 

2.  Explaining  Written  Instruments 

AND  Intention  of  Parties  .         .     3890 

3.  Varying  or  Contradicting  Writ- 

ten Instruments        .         .         .     3895 

See  Account,  adjustment  of. 

B.  L.  B.  Sup.  Vol.  3 

See  Contract — Bought  and  Sold  Note 
I.  L.  B.  20  Calc.  854 


EVIDENCE— PAEOL  EVIDENCE— coiKcR 

See  Limitation  Act,  1877,  s.   19 — Ack- 
nowledgment OF  Debis. 

I.  L.  B.  25  Mad.  22a 


1. 


1.  VALUE  OP,  IN  VARIOUS  CASES. 
^  Proof  of  fact  or  title.    Oral 


testimony,  if  worthy  of  credit,  is  sufficient,  without 
documentary  evidence,  to  prove  a  fact  or  a  title. 
Ram  Soondur  Mundul  v.  Akima  Bibee 

8  W.  B.  366 

SURUT  SOONDUREE  DeBIA  V.  RaJENDUR  KiSHORE 

Roy  Chowdhry  .         .         .     9  W.  B.  125 

G  CLUCK      KiSHORE      ACHARJEE      ChOWDHRY      V. 

NuND  MoHUN  Dey  Sircar   .  12  W.  B.  394 

GiRDHAREE  LaLL  SiNGH  V.  MODHOO  ROY 

18  W.  B.  323 

Dingo  Singh  v.  Doorga  Pershad 

18W.B.  348 

2. Evidence  of  possession.    In^ 

a  suit  brought  on  an  allegation  of  forcible  dispos- 
session, oral  evidence,  if  credible  and  pertinent, 
is  sufficient  to  establish  the  fact  of  possession. 
Sheo  Suhaye  Roy  v.  Goodur  Roy  8  W.  B.  328- 


DiNOBUNDHOO  SUHAYE  V.   FURLONG 


9  W.  B.  155 

3, . -.   Documentary  evi- 

dence.  Mere  oral  testimony  was,  under  the  parti^- 
cular  circumstances,  held  to  be  insufficient  to  prove  ■ 
possession  of  land  without  any  of  the  documentary 
evidence  (leases,  agreements,  collection  papers,  etc.) 
which  is  the  invariable  concomitant  of  actual  pos- 
session in  this  country  .  ThakoorDeen  Tewarbb 
V.  Ali  Hossein  Khan 

8  W.  B.  341  :  s.e.  on  appeal  13  B.  L.  B.^ 
427 :  21  W.  B.  340  :  L.  B.  1  I.  A.  192 

4.  -  Boundary     dispute.    In       a 

boundary  dispute,  oral  evidence  is    quite    insuffi- 
cient to  establish  either  the   fact  of    possession  or 
of  title.   GoLUCK    Chunder  Bose    v.  Sreemubd- 
Rajeshuree  Biddiadhub  Soondeah  Nurrendub. 

W.  B.  1864, 135 


5. 


_  Proof  of  prescriptive  title* 


Oral  evidence,  if  credible,  is  legally  sufficient  to 
prove  a  prescriptive  title.  Meharban  Khan  v. 
MuhboobKhan      .         .         .  7W.  B.  462. 

6.  Suit  for   purchase- money— 

Apportionment  of  money.  In  a  suit  for  purchase- 
money,  oral  evidence  is  admissible  to  show  how  the 
purchase-money  has  been  apportioned.  Dhoka 
Thakoor  v.  Ram  Lall  Saheb     .      7  W.  B.  408 

7, , Guarantee.  There  may  be  cases  • 

in  which  the  Courts  would  accept  and  act  upon 
parol  evidence  of  the  existence  of  a  guarantee  and 
its  amount,  but  such  parol  evidence  must  bo 
bevond  suspicion.     Lekhraj  v.  Palee  Ram 

•^  2N.W.  210^ 

8.  Pedigree,  question  of— Proof 

of  native  pedigree.    In  proving  a  native  pedigree,- 
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the  oral  statements  of  deceased  relatives  will  be  ad- 
mitted in  the  absence  of  any  registers  of  brrtlis  and 
deaths.     Mohedeen  Ahmed  Khan  v.  Mahomed 

L  Ind.  Jur.  O.  S.  132 
1  Mad.  82 


9. 


Oral 


evidence  of  ackno"w- 
ledgment — Limitation  Act,  1877,  s.  19.  Under 
s.  19  of  the  Limitation  Act  (XV  of  1877),  oral 
evidence  of  the  contents  of  an  acknowledgment 
cannot  be  received.  Ziulnissa  Ladli  Begam  v. 
Motidev  Ratandev       .     I.  Ii.  R.  12  Bom.  268 


10. 


Adjustment  of  account.    An 


adjustment  of  accounts  may  be  proved  by  oral 
•evidence.  Kajmpilikaribasanappa  v.  Soma  Sam- 
(TJDDiRAM       .         .         .         .         .1  Mad.  183 

IL  Evidence    of    payment  of 

debt  on  bond.  Paj^ment  of  a  debt  due  on  a 
samaduskut  may  be  j>roved  by  oral  evidence  alone. 

GUMAK  GaLUBHAI  V.  SORABJI   BaRJOBJI 

1  Bom.  11 

12. Evidence  of  discharge   of 

written  obligation.  Oral  evidence  of  the  dis- 
charge of  an  obligation  executed  by  writing  is  admis- 
sible.    Ramanadamisaraiyar  t'.  Ramabhattar 

2  Mad.  412 


13. 


Repayment 


of  Mortgage, 
debt — Verbal  agreement  to  repay  in  bond.  Heldf 
that,  though  there  may  be  a  condition  for  repayment 
of  a  mortgage-debt  in  money,  the  mortgagee  may 
bind  himself  to  receive  the  payment  in  money's 
worth,  and  this  orally,  notwithstanding  that  the 
mortgage-debt  is  created  by  a  written  obligation. 
The  mode  in  which  an  obligation  may  be  discharged 
and  satisfied  by  payment  is  a  distinct  matter  from 
the  obligation  itself.     Durya  v.  Mohur  Singh 

2  Agra  163 

14.  __  Proof    of     pajmient— IfA«n 

payments  are  to  be  endorsed.  A  stipulation  in  a 
document  that  no  other  payments  except  payments 
endorsed  on  the  document  itself  shall  be  admitted, 
does  not  exclude  proofs  of  payment  by  other  evi- 
dence.    Sashachellum  Chetty  v.  Gobindappa 

6  Mad.  451 
NuouR  Mull  v.  Azeemoollah 

1  N.  W.  146  :  Ed.  1873,  228 

15.    Mortgage  bond* 

Discharge  of — Admissibility  of  oral  evidence — 
Evidence  Act  {I  of  1872),  s.  92  (4).  Oral  evidence 
is  admissible  to  prove  the  discharge  and  satisfaction 
•of  a  mortgage- bond.  The  provisions  of  s.  92,  pro  v. 
4  of  the  Evidence  Act,  do  not  exclude  such  evidence. 
Ramlal  Chandra  Karmokar  v.  Gobinda  Kabmo- 
KAR 4  C.  W.  N.  304 


16. 
^.  92- 


Evidence       Act, 


Contemporaneous  oral  agreement — Bond  pay- 
€ibleby  instalments.  In  a  suit  upon  a  kistibundi 
Jbond  the  defendants  pleaded  that  the  debt  had  been 
iiquidated  from  the  usufruct  of  certain  property, 


EVIDENCE— PAROL  EVIDENCE -confef. 

1.  VALUE  OF,  IN  VARIOUS    CASES— concM- 

which,  by  an  oral  agreement  entered  into  at  the 
time  of  the  execution  of  the  bond,  had  been  assigned 
by  them  to  the  plaintiffs  for  that  purpose.  The 
assignment  having  been  proved,  the  Court  of  first 
instance,  without  further  enquirj',  dismissed  the 
plaintiffs'  suit.  The  District  Judge,  however, 
reversed  the  order  of  that  Court  on  the  ground  that 
under Js.  92,  Act  I  of  1872,  evidence  of  the  alleged 
oral  agreement  was  inadmissible,  it  being  a 
contemporaneous  agreement,  varying,  and  to  some 
extent  contradicting,  the  terms  of  the  kistibundi 
bond.  On  appeal  :  Held,  that  the  allegation 
of  the  defendants  amounted  merely  to  a  plea  of 
payment,  and  that  s.  92  of  the  Evidence  Act  was 
not  a  bar  to  [an  enquiry  as  to  the  foundation  of 
such  a  plea,  and  the  case  was  accordingly  re- 
manded for  an  enquiry  to  be  made  as  to  whether 
the  whole  or  any  portion  of  the  kistibundi  money 
had  been  liquidated  from  the  profits  of  the  land 
assigned.  Govindo  Prosad  Roy  Chowdhry  v. 
ANgNDCHUNDERCHOWDHBY      .     4  C.  L.  K.   274 


EXPLAINING   WRITTEN    INSTRUMENTS 
AND  INTENTION  OF  PARTIES. 


1. 


Proof  of  existence  of  mort- 


gage.  Where  a  question  arises  (not  between  mort- 
gagor and  mortgagee)  as  to  the  previous  existence  or 
non-existence  of  a  particular  mortgage,  the  oral  evi- 
dence of  the  mortgagee  that  it  did  exist  will  be  suffi- 
cient to  prove  the  fact,  without  the  production  o| 
the  mortgage-deed.  Amjad  Alt  v.  Miiniram 
Kolita I.  L.  R.  12  Calc.  52 


^2. 


Evidence    that     bond    w^as 


executed  in  different  capacity  from  w^hat 
appears.  It  is  competent  to  a  party  to  show  that 
a  bond  executed  in  favour  of  A  was  really  in  favour 
of  B,  and  that  ^1  was  a  party  to  it  merely  in  the 
capacity  of  gomastah  of  B.  Suhoodera  v.  Ram 
RuTTON  Tewaree  .         .    Marsh.  3 :  1  Hay  24 


8. 


Benami      purchase — Hindus. 


As  between  Hindus,  oral  evidence  is  admissible  to 
show  that  land  nominally  purchased  for  A  and 
conveyed  to  him  by  an  instrument  in  writing  was 
really  purchased  for  A,  B,  and  C.  Palanyappa 
Chetti  v.  Akamuoam  Chetti       .  2  Mad.  26 


4. 


Explaining  use  of  benami 


name.  Parol  evidence  is  admissible  to  show  that 
the  name  of  the  party  used  in  a  deed  was  only 
benami  for  another  person.  Tara  Moxee  Deri  a 
V.  SmBNATH  Tulapattur  .  6  W.  R.  191 


5. 


Explaining  terms  of  docu- 


ment. Oral  evidence  may  be  submitted  to  explain 
a  document,  but  not  to  vary  the  terms  thereof 
when  such  terms  are  in  themselves  clear  and  im- 
doubted.     Rambuddun  Stngh  v.  Sree  Koonwar 

W.  R.  1864,  Act  X,  22 


Chunder  Natn  Deb  v. 
Roy 


Ganqa  Gobin'd  Singh 
1  W.  R.  94 


I 
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MoHUN  Lall  Roy  v.  Unnopooena  Dossee 

9  W.  B.  566 

6. Patent  ambiguity — Inten- 
tion of  parties.  Extrinsic  evidence  may  be  received 
to  identify  the  thing  referred  to  in  a  written  agree- 
ment. Where  there  is  a  written  agreement  to  deli- 
ver a  quantity  of  grain  (gulla)  at  a  particular  time, 
parol  evidence  is  admissible  mider  certain  limita- 
tions to  show  what  kind  of  grain  the  contracting 
parties  had  in  their  contemplation  at  the  time  the 
contract  was  made.  Valla  bin  Hataji  v.  Sidoji 
bin|Kondaji     ...        5  Bom.  A.  C.  87 

7. Latent     ambiguity — Altering 

written  contract.  Extrinsic  evidence  is  not  admis- 
sible to  alter  a  written  contract  or  to  show  that  its 
meaning  is  different  from  what  its  words  import ; 
where  there  is  a  latent  ambiguity  in  the  wording, 
parol  evidence  is  admissible  to  explain  it.  Ram  Lo- 
CHUN  Shaha  v.  Unnopoobna  Dassee 

7  W.  R.  144 


8. 


Evidence    to     explain  deed 


—Intention  of'parlies.  Parol  evidence  was  held  ad- 
missible to  explain  a  deed,  e.g.,  to  prove  that  a 
village  not  included  in  a  patni  lease  was  intended 
by  the  parties  to  be  included  in  it.  Dhunplt 
S1NG14D00GUB  V.  JowAHUR  Ali      .    8  W.  R.  152 

9. Admissibility     of  Evidence 

to  identify  land  as  that  mentioned  in 
document.  In  a  suit  for  redemption  of  land  mort- 
gaged to  the  defendant,  the  plaintiffs  relied  upon  a 
document  as  containing  an  acknowledgment  of  the 
title  of  the  plaintiff  imder  s.  15  of  the  Act  of  Limit- 
ation (XIV  of  1859).  The  document  contained 
an  admission  by  the  defendant  that  he  held  land 
upon  mortgage  in  a  specified  district  from  the 
temple  of  which  plaintiffs  were  the  trustees.  Held, 
that  oral  evidence  was  admissible  to  apjjly  the  do- 
cument to  the  land  to  which  it  was  intended  to 
refer.     Valamptjdducheeki      Padmanabhan      v. 

CHOWAKAEEN  PT7DL&.PURAY1L  KUNHI  KOLENDAN 

5  Mad.  320 


10. 


Evidence  to   identify  land 


mortgaged — Evidence  Act,  s.  92,  cl.  6,  and  s.  95. 
The  obligors  of  a  bond  for  the  payment  of  money, 
describing  themselves  as  "  sons  of  R,  zamindar  and 
pattidar,  resident  of  mouzah  aS,"  hypothecated  as 
collateral  security  for  such  payment  "  their  one 
biswa  five  biswansi  share."  Held,  in  a  suit  on  the 
bond  to  enforce  a  charge  on  the  one  biswa  five 
biswansi  share  of  the  obligors  in  mouzah  ;S',  that, 
under  prov.  6,  s.  92,  and  s.  95  of  Act  I  of  1872, 
evidence  might  be  given  to  show  that  the  obligors 
hypothecated  by  the  bond  their  share  in  mouzah 
S.     Ram  Lal  v.  Harrison    .  I.  L.  R.  2  All.  832 

11.  w Evidence  to  explain  clause 

in  document — Evidence  Act,  s.  92— Specific  Re- 
lief  Act,  ss.  17,  22,  and  26.  The  plaintiffs  sued  for 
specific  performance  of  an  agreement  in  writing 
which  set  forth,  inter  alia,  that  the  defendants  had 
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agreed  to  sell,  etc.,  under  "  certain  conditions  as. 
agreed  upon."  The  defendants  alleged  that  the 
written  agreement  did  not  contain  the  whole  of  the 
agreement  between  the  parties,  and  offered  parol 
evidence  in  support  of  their  contention.  Held 
(reversing  the  judgment  of  Wilson,  J.),  that  the 
parol  evidence  was  admissible  to  show  what  was 
meant  by  the  clause  "  certain  conditions  as  agreed 
upon."  Per  Pontifex,  J.  (Garth,  C.J.,  dissenting) 
— The  evidence  was  admissible  under  prov.  1, 
s.  92  of  the  Evidence  Act  (I  of  1872).  Discussion 
as  to  the  meaning  of  s.  92  of  the  Evidence  Act,  and 
of  ss.  17,  22,  and  26  of  the  Specific  Rehef  Act. 
Ctjtts  v.  Brown 

I.  li.  R.  e  Calc.  328  :  7  C.  L.  R.  171 

12. _  Evidence  to  explain  iden- 
tity of  -pevsona— Evidence  to  specify  debt— Suit  on 
promissory  note.  A  suit  was  brought  on  a  pro- 
missory note  by  which  the  defendant  promised  to 
pay  to  the  plaintiff  B  1,000  with  interest.  The 
defendant  afterwards  wrote  the  following  letter  to- 
W  :  "1  further  hold  myseK  responsible  to  you  for 
the  two  sums  of  R  1,000  and  R900  respectively,  the 
latter  sum  bearing  interest  at  24  per  cent,  per  an- 
num. Both  these  sums  of  R1,000  and  R900  I 
engage  to  pay  you."  Held,  thdit  parol  evidence 
was  admissible  to  show  that,  though  the  letter  was 
addressed  to  W,  the  plaintiff  S  was  the  person 
referred  to  as  W,  and  that  the  letter  was  given  to 
her.  Parol  evidence  was  also  admissible  to  show 
what  debt  was  referred  to  in  the  acknowledgment, 
and  that  it  related  to  the  promissory  note.  Umesh 
Chandra  Mookerjee  v.  Sageman 

5  B.  L.  R.  632  note 

s.c.  Umesh  Chandra  Mookerjee  v.  Sageman 

12  W.  R.  O.  C.  2 

13. Evidence  to  supply  words 

in  deed  partially  destroyed  by  insects.    The 

lower  Court  received  parol  evidence  to  supply  words 
in  an  old  deed,  lost  in  consequence  of  the  parts  on 
which  they  were  written  having  been  eaten  by 
insects.  Held,  that  the  parol  evidence  was  pro- 
perly admitted.  Benodhee  Lall  Roy  v.  Dtjlloo 
Sircar Marsh.  620 

14.  Ambiguity     in     document 

— Ancient  document — Evidence  of  acts  of  author. 
Where  a  document  is  an  ancient  one  and  its  mean- 
ing doubtful,  the  rule  applies  that  ' '  the  acts  of  ita 
author  may  be  given  in  evidence  in  aid  of  its  con- 
struction." Rule  applied  to  the  table  of  fees  in  the 
Recorder's  Courts  previous  to  the  institution  of 
Small  Cause  Courte  in  the  presidency  towns ; 
the  words  "debt  levied  by  execution"  used 
therein  being  ambiguous  with  respect  to  the  sheriff's 
right  to  poundage.  Vina  yak  Vasudev  v.  Ritchte, 
Stewart  &  Co.     .        .         .    4  Bom.  O.  C.  139 


15. 


Evidence    to  explain    cir- 


cumstances connected  with  transaction— 
Conduct   of  parties — Value  of  property.     Parol  evi- 
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dence  is  admissible  to  prove  the  conduct  of  the 
parties,  the  value  of  the  property,  and  other  circum- 
stances connected  with  the  transaction  between  the 
parties  to  the  written  contract.  Pheloo  Monee 
DossLi  V.  Greesh  Chunder  Bhuttacharjee 

8  W.  R.  515 


16. 


Intention   of   parties — Con- 


struction of  document.  The  Courts,  in  order  to  as- 
certain the  intention  of  the  parties,  must  look  to  the 
writing  alone,  and  not  to  the  statement  of  the  parties 
•themselves  or  their  witnesses.  Odit  Narain  v. 
Maheshtjr  Bux  Singh 

Agra   r.  B.  52  :  Ed.  1874,  39 

17.  .  Contract  not  con- 
taining whole  agreement.  The  rule  that  verbal  evi- 
dence is  not  admissible  to  vary  or  alter  the  terms  of 
a  written  contract,  is  not  applicable  where  the  parties 
did  not  intend  that  the  writing  should  contain  the 
whole  agreement  between  them ;  and  this  may 
appear  either  by  direct  evidence  or  by  informality 
in  the  writing.  Beharee  Lall  Dey  v.  Kamineb 
Soonduree       .         .         .         .      14  W.  R.  319 


18. 


19. 


Explanation     of 


vritten  agreement  by  parol  evidence.  In  resisting 
specific  performance  of  an  agreement  it  is  competent 
to  the  defendant  to  show  by  oral  evidence  that  the 
real  intention  of  the  parties  to  the  agreement  has 
not  been  correctly  expressed  in  the  written  docu- 
ment.    Vishvanath  Atmabam  v.  Bapu  Narayan 

1  Bom.  262 


ExectUion     of 


deed.  Per  Peacock,  C.J.,  Bayley  and  Campbell, 
dJ. — Verbal  evidence  is  not  admissible  to  vary  or 
alter  the  terms  of  a  ^v^itten  contract  where  there 
is  no  fraud  or  mistake,  and  in  which  the  parties  in- 
tend to  express  in  writing  what  their  words  import. 
The  parties  cannot  show  by  mere  verbal  evidence 
that  at  the  time  of  the  agreement  what  they  ex- 
pressed by  their  words  to  be  an  actual  sale  was 
intended  by  them  to  be  a  mortgage  onlj'.  It  is, 
however,  material  to  enquire  whether,  having  regard 
to  the  acts  and  conduct  of  the  parties  and  having 
reference  to  the  amount  of  the  alleged  purchase- 
money  and  the  real 'lvalue  of  the  interest  to  be 
sold,  the  parties  intended  the  writing  to  operate 
as  an  absolute  sale  and  treated  the  transaction 
as  such,  or  as  a  mortgage  only.  Per  Nob  man 
and  Pundit,  J  J. — Parol  evidence  is  admissible  to 
show  that  a  bill  of  sale,  though  absolute  in  its 
terms,  was  a  mortgage.  Kashi  Nath  Chattebjee 
V.   Chandi  Charan  Banerjee 

B.  L.  R.  Sup.  Vol.  383  :  5  W.  R.  68 

RaMDKK  KoONWAREE  v.  ShIB  DyAL  SiNfJH 

7  W.  R  334 

20. . —  Mortgage — Ab- 
solute sale,  deed  of.  A^hy  a.  deed  purporting  to  be 
a  deed  of  absolute  sale,  conveyed  certain  property 
to  B.  The  deed  was  registered.  C  claimed  a 
right    of  pre-emption.    Held  per    Peacock,  C.J., 
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Bayley  and  Campbell,  JJ.  (Nobman  and  Pundit, 
JJ.,  dissenting),  that  the  acts  of  the  original 
parties  or  their  statements  could  be  admitted  as 
against  a  third  party  to  prove  that  their  intention 
was  different  from  that  which  their  wiitten  deed 
expressed  and  was  intended  by  them  to  express. 
Maluk  Chand  Surma  v.  Karlu  Chandra  Surma 
B.  li.  R.  Sup.  Vol.  399  :  5  W.  R.  76 


21. 


Evidence        Act 


{I  of  1S72),  8.  92 — Oral  etndence  to  show  intention 
of  parties.  A  deed  of  sale  of  land  for  value  was 
accompanied  by  a  deed  of  agreement  between  the 
parties  for  purchase  back  by  the  vendor  of  the  land 
on  payment  by  him  of  money  to  the  vendee  on  a 
future  date  fixed.  The  deeds  were  followed  by 
transfer  of  possession  to  the  vendee  and  his  receipt  of 
the  profits.  The  vendor  did  not  exercise  his  right  of 
re-purchase  ;  but  after  many  years  gave  notice  of  his 
intention  to  redeem,  and  brought  this  suit  to  enforce 
his  right  of  redemption  as  upon  a  mortgage  by 
conditional  sale.  Held,  that  oral  evidence  for  the 
purpose  of  ascertaining  the  intention  of  the  parties 
to  the  deeds  was  not  admissible,  being  excluded  by 
the  enactment  in  s.  92  of  the  Indian  Evidence 
Act,  1872.  This  case  had  to  be  decided  on  a  con- 
sideration of  the  documents  themselves,  with  only 
such  extrinsic  evidence  of  circumstances  as  might 
be  required  to  show  the  relation  of  the  written 
language  to  existing  fact«.  Bat.kishe?!  Das  v. 
LsaQB  .         .        .    I.  Ii.  R.  22  All.  149 

L.  R.  27  I.  A.  58 
4  C.  W.  N.  163 

Aflfirming  docision  of  High  Court 

I.  L.  R.  19  All.  434 


22. 


'■ Evidence  Act    {I 

of  1872),  8.  92,  d.  5 — Evidence  of  previous  dealings 
between  parties  when  admisnble.  Evidence  of  pre- 
vious dealings  is  admissible  only  for  the  purpose  of 
explaining  the  terras  used  in  a  contract  and  not  to 
impose  on  a  party  an  obligation  as  to  which  the  con- 
tract is  silent,  or  to  read  into  it  a  liability  which 
would  otherwise  not  exist.  It  was  impossible  to 
find  in  dealings  carried  out  on  the  basis  of  signed 
indents  any  clue  to  the  intention  of  the  parties  when 
not  only  was  no  indents  signed,  but  the  defendant 
refused  to  sign  one.  Mahomed  Haji  Jiva  v. 
Spinneb       .         .         .      I.  L.  R.  24  Bom.  510 


23. 


Escrow — Deed,    delivery      of. 


Where  a  deed  w  delivered  to  the  party  in  whose 
favour  it  is  executed,  evidence  is  not  admissible  to 
show  that  it  was  intended  to  operate  as  an  escrow 
only.    MoHSUM  Ally  v.  Balasoo  Koer 

2  Hay  576 

24.  ^Purchase  under  joint  deed 

— AgreemerU  as  to  division.  Where  the  plaintiff 
and  defendants  purchased  property  by  a  joint  deed  : 
Held,  that  parol  evidence  was  admissible  to  show 
the  terms  on  which  they  agreed  amongst  them 
selves  to   purchase  it  and  also  as  to  the  mode  in 
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which  the  land  so  purchased  was  to  be  divided. 
Ram  Guttee  v.  Ibrahim  Ismailjbb  Seedat 

7  W.  R.  353 


25. 


Waiver — Evidence    Act     (I    of 


1872),  s.  92 — Evidence  to  contradict  statement  in  a 
Jcabuliyat — Bate  of  rent,  evidence  to  contradict. 
Oral  evidence  is  not  admissible  for  the  purpose 
of  contradicting  a  statement  made  in  a  regis- 
tered kahuliyat  as  to  the  amount  of  rent ;  but 
evidence  is  admissible  to  show  that,  as  between  the 
landlord  and  the  tenant,  the  kabvJiyat  was  neve 
intended  to  be  acted  upon  or  enforced,  or  that  there 
was  a  waiver  of  some  of  its  terms.  The  evidence 
that  since  the  execution  of  the  kahuliyat  the  tenant 
paid  rent  at  a  lower  rate  than  that  stated  in  the 
kahuliyat,  is  admissible  to  show  that  the  intention 
of  the  parties  was  that  the  kahidiyat  from  the  very 
first  was  not  intended  to  be  acted  upon,  or  that 
there  had  been  a  waiver  by  the  parties.  Beni 
Madhub  Gorani  v.  Lalmoti  Dasst  (1898) 

6  C.  W.N.  242 

3.  VARYING  OR  CONTRADICTING  WRITTEN 
INSTRUMENTS. 


1. 


Evidence    to    vary    deed — 


Evidence  of  conduct  of  parties — Oral  stipulation 
at  variance  with  a  written  document — Evidence 
Act  (/  of  1872),  s.  92.  Evidence  cannot  be  admitted 
to  prove  a  contemporaneous  oral  stipulation  varying 
adding  to,  or  subtracting  from,  the  terms  of  a 
written  contract.  Evidence  of  the  acts  and  con- 
duct of  the  parties  to  a  written  contract  is  not 
admissible  if  tendered  solely  in  support  of  an  oral 
stipulation  varying  its  terms.  Daimoddee  Paik 
V.  Kai.vi  Taridar 

I.  Ii.  R.  5  Calc.  300  :  4  C.  L.  R.  419 


2. 


Parol  evidence  is 


inadmissible  to  vary  the  terms  of  written  docu- 
ment except  under  special  circumstances.  Ram 
Deye  Kower  v.  Bishen  Dyal  Sing  8  W.  B,.  339 


3. 


Conduct 


of 


parties — Inadequacy  of  consideration — Parol  evi- 
dence is  not  admissible  to  alter  or  vary  a  written 
document,  even  if  the  inadequacy  of  the  considera- 
tion and  the  conduct  of  the  parties  show  that  the 
transaction  was  dififerent  from  what  appears  in  the 
instrument  or  writing.  Madhab  Chandra  Roy  v. 
Gangadhar  Samant 

3  B.  Ii.  R.  A.  C.  83  :  U  W.  R.  450 


4. 


Contemporaneous 


agreement.  Oral  evidence  is  admissible  in  equity 
where,  by  way  of  defence,  the  object  is  to  get  rid  of  a 
written  contract  of  a  sale  of  land  by  showing  that  it 
is  not  the  contract  really  entered  into  by  the  parties, 
but  the  evidence  must  be  very  powerful  to  induce 
the  Court  to  believe  that  the  terms  expressed  are  not 
the  real  ones.  Evidence  of  a  contemporaneous  oral 
agreement  to  suspend  the  operation  of  a  written 
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contract  of  sale  until  an  agreement  for  a  re-sale  is 
executed  is  admissible  as  a  defence  even  in  a  Court 
of  law.    Dada  Honaji  v.  Babaji  Ja.gushet 

2  Bom.  38  :  2ud  Ed.  33 


5. 


Evidence      Act, 


8.  92.  Where  the  defendant  claimed  the  property 
as  a  preferential  heir,  and  also  set  up  an  alternative 
defence  of  an  alleged  oral  agreement  cancelling  a 
registered  deed  of  sale  of  property  by  her  co- widow 
to  the  plaintiffs, — the  lower  Court  was  of  opinion 
that  prov.  4  of  s.  92  of  the  Evidence  Act  (I  of  1872) 
was  a  bar  any  to  inquiry  into  the  merits  of  this 
defence.  Held,  that  the  lower  Court  was  wrong. 
The  object  of  the  oral  agreement  was  not  to  re- 
scind the  original  transaction,  but  to  transfer  any 
rights  acquired  by  the  plaintiffs  to  the  defendant, 
and  was  an  entirely  new  transaction.  Rakhmabat 
V.  TuKARAM         .'        .  I.  L.  R.  11  Bom.  47 


6. 


Suit    in     Small 


Cause  Court — Agreement  /not  correctly  stated  in 
deed.  In  a  suit  in  a  Small  Cause  Court  to  enforce  a 
written  agreement,  the  defendant  has  a  right  to  set 
up  and  adduce  parol  evidence  to  prove  such  a  state 
of  facts  as  would  show  that  the  instrument  did  not 
correctly  set  forth  the  terms  of  the  arrangement 
between  the  parties,  and  thereby  Justify  the  Court 
in  its  character  of  a  Court  of  equity  in  amending 
the  agreement  in  a  suit  for  that  ex])ress  purpose. 
Fbewin  v.  Paul  ,         .  12  W.  R.  532 

7 


Suit  on  bond- 
Intention  of  parties  as  to  penal  clause.  In  a  suit 
on  a  bond  the  defendant  sought  to  adduce  evidence 
to  show  that  after  the  execution  of  the  bond  the 
plaintiff  stated  that  a  certain  clause  as  to  a  high  rate 
of  interest  in  default  was  intended  to  operate  as  a 
penal  clause,  and  that  the  conditions  therein  would 
not  be  enforced.  Held,  that  the  evidence  tendered 
was  not  admissible.  Bakshu  LaJcshman  v.  Oovinda 
Kanji,  I.  L.  B.  4  Bom.  594 ;  and  Hem  Chunder 
Soor  V.  Rally  Churn  Doss,  I.  L.  B.  9  Calc.  628, 
approved  and  distinguished.  Behary  Loll  Doss  v. 
Tej  Narain   .         .             I.  If.  R.  10  Calc.  764 


8. 


Proof      of     con- 


sideration different  from  that  expressed  in  contract. 
Parol  evidence  is  admissible  to  show  that  in  an 
agreement  to  pay  an  annuity  there  was  a  considera- 
tion for  the  grantiag  of  the  annuity  different  from 
that  expressed  in  the  agreement.  Jafar  Ali 
Nizam  Ali  v.  Ahmed  Ali  Imam  Haidar  Baksh 

5  Bom.  A.  C.  37 


9. 


Evidence       Act 


(J  of  1872),  s.  92,  prov.  4~''  Oral  agreement'' — 
Variation  of  terms  of  registered  instrument — Oral 
agreement  to  reduce  rent.  The  lessor  of  certain  land 
held  by  the  lessee  under  a  registered  deed  of  lease 
agreed  to  a  reduction  in  the  rent.  The  agreement 
was  not  reduced  to  writing,  but  rent  was  thereafter 
paid  and  accepted  at  the  reduced  rate.  Ou  a  suit 
being  brought  to  recover  arrears  of  rent  at  the  rate 
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reserved  in  the  registered  deed :  Held,  that,  under 
s.  92,  prov.  4  of  the  Evidence  Act,  an  agreement  to 
accept  reduced  rent  cannot  be  implied  or  inferred 
from  the  acts  and  conduct  of  the  parties  ;  and  an 
unwritten  agreement,  if  so  implied,  amounts  to  an 
oral  agreement,  within  the  meaning  of  the  proviso. 
The  word  ' '  oral ' '  is  used  in  s.  92,  prov.  4,  of 
the  Evidence  Act  in  the  sense  of  being  not  com- 
mitted to  writing,  and  the  words  '  'oral  agreement ' ' 
in  that  section  include  all  unwritten  agreements 
whether  arrived  at  by  word  of  mouth  or  other- 
wise.    Mayandi  Chetti  v.  Oliver 

I.  Ii.  B.  22  Mad.  261 

10.  - Evidence  to  contradict  deed 

— Contract  contained  in  written  instrument — Ctis- 
tom,  evidence  of.  Where  a  written  instrument 
provided  for  a  joint  tenancy  and  joint  contract  by  all 
the  parties  executing  to  pay  the  whole  rent  of  a 
village  without  any  reference  to  the  quantity  of 
land  in  the  holding  of  each :  Held^  that  oral  evi- 
dence was  not  admissible  to  show  that  separate 
specific  contracts  were  entered  into  by  each  of  the 
parties,  and  it  made  no  difference  that  the  evidence 
was  put  forward  as  evidence  of  a  custom. 
MoRKis   V.  Panchanada  Pellay      .  5  Mad.  135 

11.  Fraud    or    mis- 


lake,  allegation  of.  Parol  evidence  cannot  be  ad- 
mitted to  contradict  a  deed  except  when  fraud, 
mistake,  surprise,  or  the  like  is  alleged.  Erskine 
&  Co.  V.  Okhoy  Chitndeb  Dutt 

W.  R.  1864,  58 

Kassim  Mondle  v.  Noob  Bibee    .   1  W.  B.  76 


12. 


Subsequent  tmrit. 


ten  agreement  to  ahate  rent — Variation  of  lease — 
Evidence  Act  (/  of  1872),  s.  92— Form  of  decree.  In 
the  year  1879  the  plaintiflF  granted  a  lease  of  certain 
lands  to  the  father  of  the  defendants.  In  May 
1889,  he  agreed  in  writing  to  allow  the  defendants 
an  abatement  of  rent  to  the  extent  of  RlOO  per 
annum.  This  agreement  was  not  registered,  but 
was  stated  in  the  plaint  in  a  previous  suit  brought 
by  the  plaintiflF.  He  subsequently  brought  a  suit 
against  the  defendants  for  the  recovery  of  the 
entire  amoimt  of  the  original  rent.  Held,  that  the 
defendants  could  rely  on  the  agreement,  and  that 
8.  92  of  the  Evidence  Act  (I  of  1 872)  did  not  apply  to 
it.  Held,  therefore,  varying  the  order  of  the  District 
Judge,  that  the  decree  for  the  entire  amount  of  the 
original  rent  must  be  set  aside,  and  a  decree  made 
for  the  amount  of  rent  due  at  the  reduced  rate. 
Satyesh  Chundeb  Sibcar  v.  Dhunput  Singh 

L  Ij.  B.  24  Calc.  20 

18. — —  Evidence      of 

verbal  agreement  not  to  enforce  document.  When 
a  plaintiff  attempts  to  enforce,  as  a  contract  of  loan 
binding  upon  the  defendant,  immediately  upon  its 
execution,  an  instrument  which  he  verbally  agreed 
at  the  time  should  not  so  operate,  and  for  which  the 
defendant  received  no  consideration,  the  latter  may 
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give  evidence  of  the  verbal  agreement.     Annagubu- 
BALA  Chetti  v.  Kristnaswami  Nayakan 

1  Mad.  457 


14. 


Contemporaneous 


oral  agreement — Evidence  Act,  s.  92.  Plaintiff 
sued  to  recover  1121,650-5-1,  balance  of  principal 
and  interest  due.  He  alleged  in  his  plaint  that 
between  the  16th  February  and  23rd  July  1867  he 
paid  at  the  request  of  defendant's  father,  the  late 
G.  F.  Fischer,  R25,000  on  account  of  the  Shivagmiga 
zamindari ;  that  the  defendant,  having  assumed  the 
management  of  the  zamindari  under  an  assign- 
ment from  his  father,  gave  plaintiff  a  receipt  for  the 
said  sum  of  R  25,000  under  date  the  7th  August 
1867  ;  that  in  October  and  December  1867  defend- 
ant paid  the  sum  of  R5,000  and  113,000,  respec- 
tively, in  part  hquidation  of  the  debt,  but  since 
20th  December  1867  refused  any  further  payment. 
Defendant  answered  that  this  debt  due  by  the  late 
G.  F.  Fischer  had  been  validly  released  by  the  terms 
of  an  assignment  dated  29th  July  1871  ;  that  the 
receipt  given  by  defendant  was  a  mere  acknowledg- 
ment of  the  payment  of  R25,000  by  the  plaintiff  to 
the  late  G.  F.  Fischer,  and  imposed  no  obligation  on 
defendant  to  pay  the  said  amoimt ;  that  there  was  no 
consideration  for  defendant's  promise  to  pay 
R25,000  ;  that  when  defendant  executed  the  receipt 
he  was  not  aware  of  the  effect  of  the  release  ;  and 
that  the  part-payments  were  made  xmder  a  mistaken 
idea  of  liability.  At  the  hearing  it  was  not  disputed 
that  a  release  was  executed,  and  that  this  claim  was 
embodied  and  intended  to  bo  embodied  in  that 
written  release,  but  it  was  attempted  to  set  up  a 
contemporaneous  oral  agreement,  leaving  this 
claim  as  a  subsisting  demand.  The  Civil  Judge 
dismissed  the  suit,  holding  that  this  oral  evidence 
could  not  be  adduced  to  contradict  the  written 
release.  Held,  on  regular  appeal,  that  the  Civil 
Judge  was  right.  The  principle  is, — Is  the  matter 
of  the  contemporaneous  oral  agreement  so  o\itaido 
the  scope  of  the  written  one  that  they  can  logically 
subsist  together,  so  that  the  oral  shall  neither 
contradict  nor  modify  the  written  ?  In  the  present 
case,  to  set  up  an  oral  agreement  that  the  sum 
released  should  in  fact  bo  paid  is  to  deal  with  an 
object  already  embodied  in  the  written  agreement 
in  a  manner  antagonistic  to  its  provisions.  It 
is  not  only  to  vary  what  the  words  do  mean,  but 
what  they  were  intended  to  mean.  The  subsequent 
receipt  for  the  money  did  not  create  a  debt,  for  the 
release  had  already  extinguished  it.  Fischer  v. 
FiscHEB e  Mad.  393 


15. 


Evidence       Art, 


8.  92 — Agreement  for  renewal  inconsisterU  with 
terms  of  lease.  In  a  suit  by  a  lessor  for  possession 
and  for  occupation  after  the  expiry  of  a  lease  for 
three  years,  the  defendant  pleaded  that  it  had  been 
verbally  agreed  between  himself  and  his  lessors  that 
he  should  be  entitled  to  renewal  of  the  lease  for  a 
further  period  of  three  years,  if  he  so  desired.  Hdd^ 
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that  evidence  of  this  oral  agreement  was  inadmis- 
sible under  s.  92  of  the  Indian  Evidence  Act  (I  of 
1872),  being  inconsistent  with  the  terms  of  the  second 
clause  of -the  lease,  which  was  as  follows: — "  If 
you  mean  me  to  vacate  at  the  completion  of  the 
term,  you  must  give  one  month's  notice.  In 
accordance  therewith  I  will  vacate  and  give  up 
possession   to  you."    Ebrahim   Pie,    Mahomed  v. 

CURSETJI   SORABJI   De  ViTRE 

I.  L,  R.  II  Bom.  644 


le. 


Mortgage  of,  and 


advances    to,   indigo    concern — Evidence   Act,  s.  92. 
M,  the  manager  of  an  indigo  concem,under  s.  243, 
Act  VIII  of  1859,  by  a  deed  dated  the  1st  Febi-uary 
1873,  in  which  the  owners  of  the  concern  joined, 
which  was  duly  registered,  and  which  was  made  with 
the  Court's  sanction,  mortgaged  the  concern,  and 
pledged  and  assigned  the  season's  crop  to  A  and  B, 
who  were  pardanashins,    to  secure  repayment  of  a 
large  sum  of  money,  consisting  partly  of  the  balance 
of  previous  loans  from  the  husband  of  A  and  B  and 
,  partly  of  a  new  loan  to  the  extent  of  what  was  de- 
scribed in  the  deed  as  the  estimated  outlay  of  the 
season.     The  deed  provided  that  A  and  B  should 
have  a  first  charge  upon  the  indigo  to  be  manu- 
factured in  the  season  in  respect  of  the  moneys  secu- 
red thereby  ;  that  the  indigo  should  be  sold,  subject 
to  A' 8  and  E's  direction  ;  that  until  the  debt  was 
paid,  M  should  have  no   power  to  transfer,  sell,  or 
mortgage  the  properties  thereby  mortgaged,  pledged, 
and  assigned,  or  in  any  way  to  deal  with  the   sale- 
proceeds  of  the  manufactured  indigo  ;  and  that  A 
and  B  should  have  full  power  to  arrange  for  the 
appointment  and  dismissal  of  the  servants  of  the 
concern  and  for  its  better  management.    Previously 
to  this,  namely,  in  October  1 872,   M  had,  in   pur- 
suance of  his  letter  of  appointment,  filed  an  estimate 
for  the  season's  outlay  largely  exceeding  the  sum 
mentioned  in  the  deed  as  the  estimated  outlay,  and 
had  alleged  that,  at  the  time  of  executing  the  mort- 
gage-deed, he  had  informed  one  C,  who  was  the 
general  manager  of  A  and  B,  and  as  such  was  the 
only  medium  of  communication  between  M  and  A 
and  B,  that  further  advances  would  be  necessary. 
According  to  M's  account,  C  told  him  that  A  and 
B  were  unable  to  make  further  advances  and  that  he 
could,  if  they  were  needed,  obtain  them  on  the  usual 
terms  from  the  plaintiffs,  who  were  indigo  brokers. 
In  previous  years,  during  the  lifetime  of  the  husband 
of  A  and  B,  who  had  held  similar  mortgages  of  the 
concern  and  of  the  crop  in  those  years  to  secure 
advances   made  by  him,  such  advances  had,  with 
the  mortgagee's  ktiowledge,  been  supplemented  by 
loans  obtained  from  the  plaintiffs  on  the  security  of 
a  first  charge  upon  the  crop  to  the  extent  of  such 
loans.     And  it  was  alleged  by  M  that  it  was  upon 
the  understanding    that    the  same  course  was    to 
be    followed   in     the    present    instance  that  the 
mortgage-deed  to  A  and   B  was   executed.     In   a 
suit    against    A,     B,  and   if,    to    establish  a  first 

VOL.   II, 
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charge  in  respect  of  their  advances  to  M  upon 
360  maunds  of  the  indigo  :  Held  per  Gabth,  C.J., 
Phear  and  MAcrHERSON,  JJ.,  that  the  alleged 
oral  agreement  between  C  and  M,  as  to 
obtaining  loans,  if  necessary,  from  the  plaintiffs 
and  giving  them  a  first  charge  on  the  season's 
indigo  in  respect  of  such  loans,  was  in  direct 
contravention  and  defeasance  of  the  mortgage- 
deed  to  A  and  B,  and  was  therefore  inadmissible  in 
evidence  under  s.  92  of  the  Evidence  Act.  Moratt 
V.  MiTTu  BiBi      .         .  I.  L.  R.  2  Calc.  58 


17. 


-  Evidence        Act, 


s.  92 — Admissibility  of  parol  evidence  inconsistent 
with  kahuliat.  Plaintiff  having  sued  for  arrears  of 
rent  payable  under  a  kabuliat  in  respect  of  a  share  of 
four  villages,  the  defendant  pleaded  that  he  had 
been  put  in  possession  of  one  only  of  the  four  leased 
to  him,  and  that  therefore  he  was  not  liable  for  the 
whole  claim.  Parol  evidence  was  admitted  to  show 
that  at  the  time  the  kabuliat  was  granted  it  had  been 
agreed  between  the  plaintiff  and  defendant  (the  title 
of  the  former  being  under  dispute)  that  the  whole 
rent  payable  under  the  kabuliat  should  be  payable  in 
respect  of  such  of  the  villages  as  should  actually 
come  into  defendant's  possession.  Held,  that  such 
parol  evidence  was  rightly  admitted,  there  being  no 
stipulation  in  the  lease  that  the  defendant  should 
only  pay  rent  on  being  put  completely  into  pos- 
session and  that,  although  payment  of  rent  is  not 
oridnarily  enforced,  unless  the  lessor  puts  the 
lessee  into  possession,  it  was  quite  competent  to 
the  parties  to  waive  such  privilege.  Ram  Kishore 
Lall  v.  Nand  Ram        .         .         4  C.  L.  R.  100 


18. 


—  Evidence       Act, 


s.  92 — Verbal  assignment  of  rent  of  land  in  lieu  of 
interest — Jamog.  Subsequently  to  the  execution 
and  registration  of  a  bond,  a  jamog  was  made  orally 
between  the  creditor  and  debitor,  by  which  the 
former  agreed  to  take  the  rents  of  certain  tenants 
of  the  latter  in  satisfaction  of  interest,  the  latter 
agreed  to  release  the  tenants  from  payment  of  rent 
to  himself,  and  the  tenants  (who  were  parties  to  the 
arrangement)  agreed  to  pay  their  rents  to  the  credi- 
tor. No  mutation  of  names  was  effected  in  the 
revenue  registers.  The  creditor  brought  a  suit 
against  the  debtor  to  recover  the  principal  and 
interest  agreed  to  be  paid  under  the  bond,  alleging 
that  he  had  never  received  any  rents  under  the 
jamog.  Held,  that  the  jamog  was  not  a  subse- 
quent oral  agreement  rescinding  or  modifying  a  con- 
tract which  was  registered  according  to  the  law  for 
the  time  being  in  force  within  s.  92,  prov.  (4),  of 
Act  I  of  1872.     AuTTJ  SiNOH  v.  Ajudhia  Sahu 

I.  L.  R.  9  AIL  249 


19. 


-  Evidence   Act  (/ 


of  1S72),  s.  92,  prov.  4 — Endorsement  on  grant — 
Transaction  distinct  from  original  grant.  The 
plaintiff  sought  to  attach  a  certain  hak  as  belonging 
to  his  judgment  debtor  K.  The  defendant,  who  was 
the  original  grantor  of  the  hak,  pleaded  a  re-grant 

6  H 
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of  the  hak  to  himself.  In  support  of  this  plea,  the 
defendant  produced  from  his  possession  the  original 
sanad  bearing  the  following  endorsement  by  K  : — 
"  You  have  passed  me  a  receipt  for  the  sanad.  I 
have  accordingly  given  you  the  owTiership  of  the 
sanad.  Therefore  over  the  said  sanad  I  have  no 
right  or  title. ' '  The  defendant  offered  to  put  in 
this  endorsement  and  also  tendered  the  evidence  of 
/l's  brother.  Hddf  that  the  alleged  re-grant  was  a 
transaction  entirely  distinct  from  the  original 
grant,  and  therefore  not  one  fallinor  un(3er  prov.  4 
to  s.  92  of  the  Evidence  Act  (I  of  lS72).  The  de- 
fendant was  at  liberty  to  adduce  evidence  to  prove 
this  transaction.  Herambdev  Dharnidhardev  v. 
Kashinath  Bhaskap.       .     I.  L.  R.  14  Bom.  472 

20.  Evidence  to  add  terms  to 


deed — Evidence  Act,  s.  92 — Suit  for  specific  per- 
formance of  vritten  contract  subsequently  varied 
by  parol.  A  registered  lease,  renewable  at  the  for- 
mer rent  at  the  expiration  of  the  period  fixed  there- 
by, having  been  granted,it  appeared  that  the  lessors 
Asere  entitled  to  a  6  annas  share  only  instead  of  to 
the  whole  property  leased.  It  was  alleged  by  the 
lessee  that  it  was  then  verbally  arranged  that  the 
rent  should  be  reduced  in  proportion,  and  the  lessee 
in  fact  did  pay  the  rent  during  the  term  in  propor- 
tion to  the  interest  of  the  lessors.  On  the  expiration 
of  the  term,  he  sued  for  specific  jwrformance  of  the 
contract,  as  modified,  for  a  reucAval  of  the  lease 
of  the  6  annas.  Hdd,  that  evidence  of  the  parol 
variation  of  the  contract  was  not  admissible  under 
s.  92  (4)  of  the  Evidence  .4ct,  and  that  the  plaintiff 
was  not  entitled  to  the  relief  sought.  Dwarka 
Nath  Chattopadhya  v.  Bhoooban  Panda 

7  C.  L.  R.  577 

21.  Evidence  to  add  terms  to 

Contract— Evidence  Act,  s.  92,  prov.  (•?)  — 
Parol  evidence  in  addition  to  condition  in  kistbundi — 
Part  performance  of  portion  of  obligation  in  kist- 
hundi.  Per  Garth,  C../.— Where,  at  the  time 
of  the  execution  of  a  written  contract,  it  is  orally 
agreed  between  the  parties  that  the  written  agree- 
ment shall  not  be  of  any  force  until  some  condition 
precedent  has  been  performed,  the  rule  that  parol 
evidence  of  such  oral  agreement  is  admissible  to 
show  that  the  condition  has  not  been  performed, 
and  consequently  that  the  contract  has  not  become 
binding,  cannot  apply  to  a  case  where  the  written 
agreement  had  not  only  become  binding,  but  had 
actually  been  performed  as  to  a  large  portion  of  its 
obligations.  The  true  meaning  of  the  words  ' '  any 
obligation  '*  in  the  third  proviso  to  a.  92  of  Act  I  of 
1872  is  any  obligation  whatever  under  the  contract, 
and  not  some  particular  obligation  which  the 
contract  may  contain.  Jugtanund  Misser  v. 
Nerqhan  Singh 

I.  L.  R.  e  Calc.  433  :  7  C.  L.  R.  347 

22. ^ Evidence      Act, 

*•  ^p — Bond — ContemporaneouK  oral  agreement  pro- 
%'iding  for    mode  of  repayment.     In  defence  to  & 
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suit  upon  a  hypothecation  bond  payable  by  instal- 
ments, it  was  pleaded  that  at  the  time  of  the  exe- 
cution of  the  bond  it  WdS  orally  agreed  that  the  ob- 
ligee should,  in  lieu  of  instalments,  have  possession 
of  part  of  the  hypothecated  property,  until  the 
amount  due  on  the  bond  should  have  been  liqui- 
dated from  the  rents  ;  that  in  accordance  with  this 
agreement,  the  plaintiff  obtained  possession  of  the 
land,  and  that  he  thus  realized  the  whole  of  the 
amount  due.  Held,  that  the  oral  agreement  was  not 
one  M'liich  detracted  from,  added  to,  or  varied  the 
original  contract,  but  only  provided  for  the  means 
by  which  the  instalments  w  ere  to  be  paid,  and  that 
it  was  therefore  admissible  in  evidence.  Ram 
Bakhsh  v.  Durjan     .         .     I.  L.  R.  9  AIL  392 


23. 


Evidence     Act, 


A.  92,  prov.  (1) — Fraud — Unlatcful  consideration — 
Act  IX  of  1872,  8.  23.  Plaintiff  sued  to  recover 
rent  under  a  kabuliat.  The  defendant  admitted 
execution  of  the  kabuliat,  but  asserted  that  he 
executed  it  in  order  to  enable  the  plaintiff  to  sell 
the  land  at  a  high  price,  the  plaintiff  agreeing  to 
make  over  to  him  R2y2  out  of  the  purchase-monej- , 
and  to  obtain  for  him  from  the  purchaser  a  maurasi 
pottah  of  the  land ;  it  never  having  been  intended 
that  any  rent  should  be  payable  under  the  kabuliat. 
Held,  that  evidence  of  the  oral  agreement  was 
ndniLssible  for  the  purpose  of  proving  the  fraudulent 
character  of  the  transaction  between  the  parties. 
Kashi  Nath  Chuck  erbutty  v.  Brindabun 
Chuckerruttv       .         .    I.  L.  R.  10  Calc.  649 


24. 


Watering      contract — Evi- 


dence Act,  1S72,  s.  92 — Time  bargain — Sale  of 
Government  securities.  The  question  whether  an 
unambiguous  written  contract  for  the  sale  and 
purchase  of  Government  paper  is  a  contract  or 
agreement  by  way  of  wager  must  be  decided  on  the 
expressed  terms  of  the  contract  itself,  and  parol  evi- 
dence is  not  admissible  to  vary  or  contradict  those 
terms.     Jugoernath  Sew  Bitx  v.  Ram  Dyal 

I.  L.  R.  9  Calc.  791 

25.   Evidence      Act, 

9.  92,  i)rov.  I — Contract — Wagering  contract 
Bombay  Act  III  of  1865 — Oral  evidence  admis- 
sible to  prove  a  contract  to  be  a  gaming  transaction. 
In  an  action  on  a  contract  for  the  purchase  and 
Bale  of  goods  on  a  certain  day  the  defendant 
pleaded  that  the  contract  was  a  wagering  contract ; 
that  the  parties  never  intended  to  give  or  take 
delivery  of  the  cotton,  and  that  the  contract  was 
therefore  void.  Held,  that  oral  evidence  was  admis- 
sible to  prove  the  defence  set  up  by  the  defendant. 
AirupCHAND  Hemchand  v.  Champs r    Uoerchand 

I.  L.  R.  12  Bom.  585 


26. 


Evidence      Act 


(1  of  1872),  8.  92 — Oral  evidence  to  show  thai  an 
agreement  in  writing  to  sell  ii  only  wager.  Oral 
evidence  is  admissible  to  show  that  an  agreement 
in  writing  to  sell  is  really  only  an  agreement  by  way 
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of  wager.  (See  Evidence  Act,  s.  92.)  AmqKhand 
Hemchand  v.  Chamyai  Ugerchand,  I.  L.  R.  12 
Bom.  585,  followed.  Juggernath  Seiv  Bux  v.  Ram 
Dyaly  I.  L.  R.  9  Calc.  791,  dissented  from. 
EsHOOB  Doss  V.  Venkatasubba  Rao 

I.  L.  R.  17  Mad.  480 


27. 


Bill  of   exchange — Evidence 


Act,  s.  92 — Exclusion  of  evidence  of  oral  agree- 
ment. It  was  agreed  between  the  Bank  of 
Eengal  at  Calcutta  and  C  ^  Co.,  who  carried  on 
business  there,  that  the  branch  of  the  Bank  at 
Cawnpore  should  discount  bills  to  a  certain  extent 
dra^vn  by  C,  who  carried  on  business  at  Cawnpore, 
on  C  ^  Co.,  against  goods  to  be  consigned  by  rail  to 
C  Sf  Co.,  and  that  the  railway  receipts  for  such 
consignments  should  be  forwarded  to  C.  Sf  Co., 
through  the  Cawnpore  branch  of  the  Bank.  C  ac- 
cordingly drew  a  bill  oxiC  Sf  Co.,  payable  twenty- one 
days  after  date,  which  the  Cawnpore  branch  of  the 
Bank  discounted,  receiving  the  railway  receipt  for 
certain  goods  consigned  to  C  <jb  Co.  C  da  Go.  having 
accepted  this  bill,  the  Bank  handed  over  the  railway 
receipt  to  them.  In  a  suit  by  the  Bank  against  C 
■on  the  bill,  the  latter  set  up  as  a  defence  that  the 
bill  had  been  discounted  by  the  Bank  on  the  oral 
imderstanding  that  the  railx^ay  receipt  was  not  to 
be  transferred  to  C  ds  Co.  until  they  had  paid  the 
amount  of  the  bill,  and  that  the  Bank  had,  by  the 
breach  of  this  condition,  determined  the  defendant's 
liability.  Held  by  Straight,  J.  (Spankie,  J., 
dissenting),  that  evidence  of  such  oral  understand- 
ing was  not  admissible  even  under  pro  v.  3  of  s.  92 
of  Act  I  of"  1872.     Cohen  v.  Bank  of  Bengal 

I.  Ii.  R.  2  All.  598 

28 


Registered  contract — Evidence 

Act,  s.  92,  prov.  (4) — Oral  agreement  to  rescind  regis- 
tered contract.  D  sold  a  house  to  P  and  executed 
a  deed  of  conveyance  which  was  duly  registered. 
P  did  not  pay  the  purchase- money,  and  therefore 
did  not  get  possession.  Shortly  after  the  convey- 
ance had  been  registered,  P  returned  it  to  D,  with 
an  endorsement  thereon  to  the  effect  that  it  was 
returned  because  P  was  imable  to  pay  the  purchase- 
money.  In  a  suit  by  the  purchaser  at  an  execution - 
sale  of  the  right,  title,  and  interest  of  P  in  the  house 
against  D  for  possession  :  Held,  the  conveyance  by 
D  to  P  having  been  registered,  no  oral  agreement  to 
rescind  it  could  be  proved  under  the  Evidence  Act 
(I  of  1872),  s.  92,  prov.  (4).  Umedmal  Motiram 
V.  Davu  bin  Dhondiba     .     I.  Ij.  R.  2  Bom.  547 


29. 


Evidence  to    vary  nature 


of  deed — Parol  evidence  to  vary  contents  of  docu- 
ments— Mortgage  by  Hindu  pardanashin  lady — 
Execution,  proof  of.  In  a  suit  to  enforce  a  mort- 
gage against  a  Hindu  pardanashin  lady,  the  Court 
will  look  strictly  at  the  circumstances  under  which 
the  mortgage  was  executed ;  and  if  it  appears 
that  she  was  acting  without  sufficient  advice,  that 
her  ignorance  was  taken  advantage  of,  or  that 
imdue  influence  was  exerted  to  induce  her  to  execute 
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the  deed,  the  Court  will  refuse  to  enforce  the  mort- 
gage. The  onus  is  upon  the  party  interested  in 
upholding  the  transaction  to  show  the  absence  of 
undue  influence,  and  that  its  terms  were  fair  and 
equitable.  He  should  show  that  the  party  he 
wishes  to  bind  had  good  advice  in  the  matter,  and 
acted  therein  independently  of  himself.  Thi3  is 
especially  so  when  there  was  any  fiduciary  relation- 
ship between  the  contracting  parties.    Kanai  Lall 

JOWHARI  V.  KaMINI  DEBI 

1  B.  Ii.  R.  O.  C.  31  note 


30. 


Deed     of    sale. 


Oral  evidence  is  not  admissible  to  set  aside  a  deed  of 
sale  which  by  its  terms  is  clearly  absolute.     Juoo- 

BUNDHOO   MOOKERJEE   V.    LUCKHESSUREE   DeBIA 

W.  R.  1864,  388 

Ram  Doolal  Sen  v.  Radha  Nath  Sen 

23  W.  R.  167 


31. 


Parol       evidence 


qualifying  an  engagement  in  a  written  document — 
Admissibility  of  such  evidence.  The  proper  mean- 
ing of  prov.  3  to  s.  92  of  the  Evidence  Act  (I  of 
1872)  is  that  a  contemporaneous  oral  agreement, 
to  the  effect  that  a  written  contract  was  to  be  of  no 
force  or  effect,  and  that  it  was  to  impose  no  obhga- 
tion  at  all  mitil  the  happening  of  a  certain  event, 
may  be  proved.  An  oral  agreement  purporting  to 
provide  that  the  promise  to  pay  on  demand  in  a 
promissory  note,  though  absolute  in  its  terms,  was 
not  to  be  enforceable  by  suit  until  the  happening  of 
a  particular  event,  i.e.,  that  the  legal  obligation  to 
perform  the  promise  was  to  be  postponed,  is  not 
such  an  agreement  as  falls  within  the  prov.  3  to  s.  92 
of  the  Evidence  Act.  Jugatanund  Misser  v.  Ner- 
ghan  Singh,  I.  L.  R.  6  Calc.  433,  and  Cohen  v.  Bank 
of  Bengal,  I.  L.  R.  2  All  598,  followed.  Ram- 
jiban  Sebowgy  v.  Oghore  Nath  Chatterjee 

I,  Ii.  B.  25  Calc.  101 
2  C.  W.  N.  188 


32. 


Conveyance  by 


lease  and  release  in  fee,  under  the  circumstances, 
held  to  be  subject  to  a  parol  defeasance,  and  to  be 
in  the  nature  of  a  mortgage,  with  a  power  of 
repurchase  on  the  footing  of  redemption  ;  and  a 
reconveyance  was  decreed.  Mutty  Lall  Seal  v. 
Annundo  Chunder  Sandle   .     5  Moo.  I.  A.  72 


33. 


Parol    evidence 


may  be  received  to  show  that,  notwithstanding  a 
deed  purports  to  be  a  deed  of  absolute  sale,  the  true 
nature  of  the  transaction  is  a  mortgage.  Kashi- 
NATH  Roy  v.  Nowcowry  Koondoo  .  1  W.  R.  22 

SooKNA  Mehdeb  v.  Gfndhoo  Ram  Mundul 

12  W.  B.  264 

B4LNESHUR  Da3S  V.    BaNEE  MaDHUB   DOSS 

18  W.  R.  256 

Kandolall  Mittbb  v.  ProSonno  Moyee  Debia 

19  W.  R.  333 

6  H    2 
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34. 

fraud 


Allegation 
of    deed.     In 


and  collusion — Execution 
suit  by  a  pardah  lady  to  set  aside  a  bill  of  sale, 
execution  of  which  by  her  had  been  obtained  by 
collusion  and  fraud,  the  Court  admitted  parol 
evidence  to  show  that  the  bill  of  sale  was  intended 
by  her  to  operate  only  as  a  mortgage,  and  to  vary 
the  rate  of  interest  therein  stipulated  for.  Man  o- 
Him  Dass  v.  Bhagabati  Dasi  1  B.  L.  R.  O.  C.  28 


35. 


Mortgage  —  Bill 


of  sale — Suit  for  specific  performance.  In  a  suit 
for  specific  performance  of  an  agreement  to  convey 
certain  property,  the  contract,  which  was  in  writing, 
was  admitted  by  the  parties  ;  but  the  defendant 
alleged  that  there  had  been  an  understanding  ver- 
bally come  to  that,  if  he  repaid  the  consideration - 
money  with  interest,  etc.,  to  the  plaintiff  within  two 
years,  the  plaintiff  would  reconvey  the  premises  to 
him  :  Held,  that  the  defendant  could  give  parol  evi- 
dence to  supplement  the  written  contract,  and  show 
that  it  was  intended  to  be  a  mortgage  and  not  an 
absolute  bill  of  sale.  Bholanath  Khettri  v. 
Kalipbasad  Aguewalla        .  8  B.  Ij.  R.  89 


36. 


Evidence      Act, 


37 


Mortgage — Sale 


s,  92 — Oral  agreement  contemporaneous  with  deed 
of  sale.  The  defendant  admitted  the  execution  of  a 
deed  of  sale,  but  alleged  that  contemporaneously 
with  it  he  entered  into  an  oral  agreement  with  the 
vendee  that  the  deed  was  to  be  merely  a  security  for 
the  payment  of  a  certain  sum  of  money  by  the  de- 
fendant to  the  vendee,  and  that  a  large  portion  of 
the  sum  so  secured  had  already  been  paid  to  the 
vendee.  Held,  in  special  appeal,  that,  as  the  alleged 
agreement  was  wholly  inconsistent  with  the  terms 
of  the  deed  of  sale,  evidence  to  prove  such  agree- 
ment was  excluded  by  Act  I  of  1872,  s.  92.  Muttif 
Lall  Seal  v.  Annundo  Chander  Sandle,  5  Moo.  I. 
A.  72,  distinguished.  Banapa  v.  Sundakdas 
Jaojivandas  .         .       L  L.  R.  1  Bom.  338 


— Oral  evidence  when  admissible  to  prove  that 
an  apparent  sale  is  a  Mortgage — Evidence  Act  {I  of 
1872),  ss.  91,  92,  and  115— Conduct  of  parties- 
Specific  Relief  Act,  s.  26.  A  party,  whether  plaint- 
iff or  defendant,  who  sets  up  a  contemporaneous 
oral  agreement  as  showing  that  an  apparent  sale  was 
really  a  mortgage,  should  not  be  permitted  to  start 
his  case  by  offering  direct  parol  evidence  of  such  oral 
agreement ;  but  if  it  appear  clearly  and  unmistak- 
ably from  the  conduct  of  the  parties,  that  the  trans- 
action has  been  treated  by  them  as  a  mortgage,  the 
Court  will  give  effect  to  it  as  a  mortgage,  and  not  as 
a  sale,  and  therefore,  if  it  be  necessary  to  ascertain 
what  were  the  terms  of  the  mortgage,  the  Court  will 
for  that  purpose  allow  jmrol  evidence  to  be  given 
of  the  original  oral  agreement.  Daimoddee  Paik  v. 
Kaim  Taridar,  I.  L.  R.  5  Calc.  300,  dissented  from. 
Although  parol  evidence  will  not  be  admitted  to 
prove  directly  that  simultaneously  with  the  execu- 
tion of  a  bill  of  sale  there  was  an  oral  agreement 
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by  way  of  defeasance,  yet  the  Court  will  look  to  the 
subsequent  conduct  of  the  parties,  and  if  it  clearly 
appears  from  such  conduct  that  the  apparent  vendee 
treated  the  transsotion  as  one  of  mortgage,  the 
Court  will  give  effect  to  it  as  a  mortgage  and  nothing 
more.  It  is  a  mistake  to  reject  evidence  of  the  con  - 
duct  of  parties  to  a  written  contract  on  the  ground 
that  it  is  only  an  indication  of  an  imexpressed  un- 
written contract  between  them.  Conduct  is,  no 
doubt,  evidence  of  the  agreement  out  of  which  it 
arose  ;  but  it  may  be  very  much  more.  In  many 
cases  it  may  amount  to  an  estoppel.  In  such  a 
case  it  is  clear  that  evidence  of  conduct  would 
be  strictly  admissible  under  s.  115  of  the  Evi- 
dence Act  (I  of  1872).  And  even  when  conduct 
falls  short  of  a  legal  estoppel,  there  is  nothing 
in  the  Evidence  Act  which  prevents  it  fron> 
being  proved,  or,  when  proved,  from  being  taken 
into  consideration.  Courts  of  Equity  in  fiigland 
will  al\iays  allow  a  party  (whether  plaintiff  or  de- 
fendant) to  show  that  an  assignment  of  an  estate, 
which  is  on  the  face  of  it  an  absolute  conveyance, 
was  intended  to  be  nothing  more  than  a  security 
for  debt,  and  they  will  not  only  look  to  the  conduct 
of  the  parties,  but  will  admit  mere  parol  evidence 
to  show  or  explain  the  real  intention  and  purpose 
of  the  parties  at  the  time.  The  exercise  of  this 
remedial  jurisdiction  is  justified  on  two  grounds, 
viz.,  part  performance  and  fraud.  The  Courts  in 
India  are  not  precluded  by  the  Evidence  Act 
from  exercising  a  similar  jurisdiction.  The  rule  of 
estoppel,  as  laid  down  in  s.  115,  covers  the  whole 
ground  covered  by  the  theory  of  part  performance. 
That  section  does  not  say  that,  in  order  to  consti- 
tute an  estoppel,  the  acts  which  a  person  has  been 
induced  to  do  must  have  been  acts  prejudicial  to  his 
own  interest.  Ita  terms  are  sufficiently  wide  to  meet 
the  case  of  a  grantor  who  has  simply  been  allowed  to 
remain  in  possession  on  the  miderstanding  and  belief 
that  the  transaction  was  one  of  mortgage,  and  thus 
every  instance  of  what  the  EngHsh  Courts  call '  'part 
performance  "  would  be  brought  within  the  Indian 
rule  of  estoppel.  But  the  ground  upon  which  thin 
jurisdiction  of  the  Courts  in  India  may  most  safely 
be  rested  is  the  obligation  which  lies  upon  them  tc) 
prevent  fraud.  The  Courts  will  not  allow  a  rule,  or 
even  a  statute  which  was  passed  to  suppress  fraud, 
to  be  the  most  effectual  encouragement  to  it,  and 
accordingly  in  England  the  Courts,  for  the  purpose 
of  preventing  fraud,  have  in  some  cases  set  aside  the 
common  law  rules  of  evidence  and  the  statute  of 
frauds.  The  Courts  in  India  have  the  same  justifi- 
cation in  dealing  similarly  with  the  obstacles  inter- 
posed by  the  Evidence  Act.  In  thus  modifying 
the  rules  laid  down  by  ss.  91  and  92  of  that  Act,  the 
Courts  will  not  be  acting  in  opposition  to  the  inten- 
tion of  the  Legislature,  which  by  enacting  the 
provisions  of  s.  26,  cl.  (c),  of  the  Specific  Relief 
Act  (I  of  1877),  has  sho\vn  an  intention  to  relax  the 
rules  of  the  Evidence  Act  so  as  to  bring  them  into 
conformity  with  the  practice  of  the  English  Courts 
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of  Chancery.  Qucere :  Whether  pro  v.  (1)  to  s.  92 
of  the  Evidence  Act  is  not  large  enough  to  let  in 
evidence  of  such  subsequent  conduct  as  in  the  view 
of  the  Court  of  Equity  would  amount  to  fraud,  and 
would  entitle  a  grantor  to  a  decree  restraining  the 
grantee  from  proceeding  upon  his  document.  Bak- 
su  Lakshman  r.  Govinda  Kanji 

I.  L.  R.  4  Bom.  594 


38. 


Evidence    Act, 


s.  92 — Admissibility  of  evidence  to  contradict  docu- 
ment. A,  by  a  deed  of  sale  absolute  on  its  face,  trans- 
ferred certain  land  to  B  for  the  sum  of  R379.  A 
alleged  that  at  the  time  the  transaction  was  entered 
into  it  was  understood  and  orally  agreed  that  the 
sale  was  merely  by  way  of  security  for  the  payment 
of  R400  due  to  a  third  party,  C,  under  a  compro- 
mise made  by  A  with  C  for  the  satisfaction  of  a 
decree  for  R832,  which  the  latter  held  against  A  ; 
and  that  it  was  at  the  same  time  orally  agreed 
between  A  and  B  that  on  the  payment  of  the  money 
})y  A\o  C  the  deed  of  sale  should  be  delivered  to  the 
former.  Subsequently  A  brought  a  suit  against  B 
for  the  return  of  the  kobala,  alleging  that  the  whole 
of  the  money  had  been  paid  to  A.  Held,  that  s.  92 
of  the  Evidence  Act,  I  of  1872,  prevented  the  ad- 
mission of  evidence  of  the  oral  agreement  to  contra- 
dict the  deed  of  sale  which  had  admittedly  been  con- 
temporaneous. Ram  Dyal  Bajpie  v.  Hbera  Lall 
Paray 3  C.  L.  R.  386 


39. 


Evidence       Act, 


^.  92 — Evidence  contradicting  document — Mortgage 
— Conditional  sale.  It  does  not  necessarily  follow 
from  s.  92  of  the  Evidence  Act  that  subsequent 
conduct  and  sorrounding  circumstances  may  not  be 
given  in  evidence  for  the  purpose  of  showing  that 
what  on  the  face  of  it  is  a  conveyance  is  really  a 
mortgage.  This  rule  turns  on  the  fraud  which  is  iu- 
volved  in  the  conduct  of  the  person  who  is  really  a 
mortgagee,  and  who  sets  himself  up  as  an  absplute 
purchaser,  and  the  rule  of  admitting  evidence  for  the 
purpose  of  defeating  this  fraud  would  not  apply  to 
an  innocent  purchaser  without  notice  of  the  exist- 
ence of  the  mortgage,  who  merely  bought  from  a 
person  who  was  in  possession  of  title-deeds  and  was 
the  ostensible  owner  of  the  property.  Kasi  Nath 
Dass  v.  Hurrihtjb  Mookerjee 

I.  Ii.  R.  9  Calc.  898 :  13  C.  L.  R.  11 

40.  

of     1872),     s.     92- 


Evidence  Act  (J 

-Mortgage — Sale — Conduct     of 


parties — Oral  evidence  when  admissible  to  prove 
that  an  apparent  sale  is  a  Mortgage — Admissibility 
of  parol  evidence  to  vary  a  written  contract.  The 
defendant,  in  answer  to  a  suit  by  the  plaintifE  for 
possession  of  certain  land,  alleged  that  the  kobala, 
which  purported  to  be  an  out-and-out  sale  in  favour 
of  the  plaintiff  and  on  which  the  plaintiff  based  his 
title  to  the  property,  was  intended  by  the  parties  to 
operate  only  as  a  mortgage,  and  to  prove  such  allega- 
tions tendered  evidence  of  the  circumstances  imder 
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which  the  kobala  was  executed,  and  of  the  conduct 
of  the  parties  to  show  that  the  document  had  all 
along  been  treated  as  a  mortgage  and  intended  to 
operate  as  such.  Held,  that  such  evidence  was  ad- 
missible. Held,  also,  that  s.  92  of  the  Evidence  Act 
made  no  alteration  in  the  law  as  laid  down  in  Kashi 
Nath  Chatterjee  v.  Chandi  Churn  Banerjee,  B.  L.  Ji. 
Sup.  Vol.  383,  but  is  in  accordance  with  what  wan 
decided  in  that  case.  Baksu  Lukshman  v.  Govinda 
Kanji,  I.  L.  R.  4  Bom.  594,  followed.  Ravi 
Dayal  Bajpai  v.  Heera  Lall  Paray,  3  C.  L.  R. 
386,  and  Daimoddee  Paik  v.  Kaim  Taridar,  I.  L. 
R.  6  Calc.  300,  dissented  from.  Hem  Chtjnder 
SooR  v.  Kally  Churn  Dass 

I.  L.  R.  9  Calc.  528  :  12  C.  L.  R.  287 


41. 


Evidence  Act  {I  of 


1872),  «.  92 — Oral  evidence  to  show  that  an  apparent 
sale-deed  was  a  mortgage.  In  a  suit  by  an  attach- 
ing creditor  to  set  aside  an  order  (which  allowed 
an  objection  made  to  his  attachment  by  one  claim- 
ing under  a  sale-deed  from  the  judgment-debtor), 
and  for  the  declaration  of  the  judgment-debtor's 
title,  the  sole  issue  framed  was  whether  the  sale-deed 
was  bond  fide  and  supported  by  consideration. 
Held,  that  the  plaintiff  was  entitled  to  show  by  col- 
lateral evidence  that  the  sale-deed  was  really  a 
usufructuary  mortgage,  and  that  the  mortgage  had 
expired.     Venkatbatnam  v.  Reddiah 

I.  L.  R.  13  Mad.  494 


42. 


Evidence   Act  {I 


of  1872),  s.  92 — Sale-deed — Contemporaneous  oral 
agreement  for  re-conveyance — Mortgage.  In  a  suit 
to  recover  possession  of  land  on  the  footing  of  a  sale- 
deed  executed  by  the  defendants  to  the  plaintiff's 
vendor,  the  defendants  set  up  a  contemporaneous 
oral  agreement  for  the  re-conveyance  of  the  land  to 
them  on  the  repayment  of  a  sum  of  money  then  bor- 
rowed by  them  from  the  vendee,  and  alleged  that 
they  had  retained  possession  of,  and  held  the  pottali 
for,  the  land  throughout.  Held,  that  the  defendants 
were  entitled  to  prove  by  oral  evidence  that  the 
transaction  was  a  mortgage  and  not  a  sale,  miless  the 
plaintiff  was  an  innocent  purchaser  for  value  with- 
out notice  of  the  mortgage.  Lincoln  v.  WrigJd,  4  De 
G.  cfc  J.  16,  followed.  Venhatratnam  v.  Reddiah, 
I.  L.  R.  13  Mad.  494,  considered.  Rakken  v. 
Alaqappudayan     .         .      I.  L.  R.  16  Mad.  80 


43. 


Evidence      Act, 


{I  of  1872),  s.  92 — Oral  evidence  when  admissible 
to  prove  that  an  apparent  sale  is  a  mortgage — Ad- 
missibility of  parol  evidence  to  vary  a  written  con- 
tract. Oral  evidence  of  the  acts  and  conduct  of 
parties,  such  as  oral  evidence  that  possession  re- 
mained with  the  vendor  notwithstanding  the  exe- 
cution of  a  deed  of  out-and-out  sale,  is  admissible  to 
prove  that  the  deed  was  intended  to  operate  only  as 
a  mortgage.  Preonath  Shaha  v.  Madhit  Sudak 
Bhuiya     .         .         .        I.  L.  R.  25  Calc.  603 

2  C.  W.  N.  562 
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44. 


Evidence       Act 


(I  of  1872),  8.  92 — Evidence  of  conduct — Return  of 
a  lease — Intention  of  jjarties.  Evidence  of  con- 
duct, as  for  instance  return  of  a  lease,  is  admissible 
in  evidence  under  s.  92  of  the  Evidence  Act  to  prove 
that  such  return  \^as  due  to  an  intention  to  make  the 
lease  inoperative.  Preonath  Shaha  v.  Madhu  Su- 
dan Bhuiya,  I.  L.  E.  25  Calc.  BO'S,  followed. 
Shyama  Charan  Mandal  v.  Heras  Moll  ah 

I.  L.  R.  26  Calc.  160 


45. 


Evidence       Act 


(/  of  1872),  8.  92,  prov.  4— Mortgage— Power  of 
sale — Suit  to  set  aside  sale  under  power  of  sale — 
Promise  by  Mortgagee  to  postpone  sale — Evidence 
of  such  promise  admissible.  The  plaintiff  mort- 
gaged certain  property  to  the  first  defendant  on 
28th  December  1895.  By  the  mortgage-deed  the 
mortgage-debt  was  made  repayable  on  28th  Decem- 
ber 1896.  On  the  12th  May  1897,  the  first  de- 
fendant sold  it  by  auction  imder  the  power  of  sale 
contained  in  the  mortgage-deed,  and  the  second 
defendant  was  the  purchaser.  The  plaintiff  now 
sued  to  set  aside  the  sale  and  be  allowed  to  redeem, 
alleging  that  on  the  day  before  the  sale  the  first  de- 
fendant had  orally  promised  and  agreed  to  postpone 
the  sale  for  four  days,  and  that  the  second  defendant 
had  notice  of  this  fact  before  he  purchased  the  pro- 
perty. Held,  that  evidence  of  such  oral  agreement 
was  admissible.  It  was  not  an  agreement  to  modify 
any  of  the  terms  of  the  mortgage  ;  it  was  merely  an 
agreement  to  forbear,  for  a  period  of  four  days,  from 
the  exercise  of  the  power  of  sale  given  by  the 
moitgage.  It  therefore  did  not  fall  within  prov.  4 
of  8.  92  of  the  Evidence  Act  (I  of  1872).  Trimbak 
Gangadhar  Ranade  v.  Bhagwandas  Mdl- 
CHAND   .         .         .         .  I.  li.  R.  23  Bom.  348 

46. 


47. 


Suit  on  promis- 


es. 


Suit  on  promis- 


sory note.  When  a  note  of  hand  promised  repay- 
ment of  a  loan,  A  ith  interest  at  five  per  cent.,  \\  ith- 
out  stating  either  per  mensem  or  per  annum : 
Held,  that  the  construction  that  interest  was  to  be 
calculated  without  reference  to  time  was  contrary 
to  all  practice,  and  that  the  ambiguity   was  one 


Evidence  of  agreement  to 

pay  interest  on  document — Evidence  of  con- 
temporaneous agreement — Suit  07i  hath-chitta. 
In  a  suit  upon  a  hath-chitta,  the  Court,  having 
regard  to  the  informal  nature  of  the  document  sued 
upon,  allowed  evidence  to  be  given  of  a  verbal  agree- 
ment to  rejmy  the  amount  acknowledged  with  inter- 
est, no  mention  having  been  made  as  to  interest  in 
the  hath-chitta  itself.  Umesh  Chunder  Baner- 
JEE  V.  MOHINI  MOHUN  Dass        .     9  C.  L.  R.  801 


8ory  note.  Where  a  promissory  note  is  silent  as  to 
interest,  a  verbal  agreement  made  subsequently  to 
the  execution  of  the  note  to  pay  interest  may  be 
proved  under  cl.  2  of  s.  92  of  the  Evidence  Act. 
In  the  matter  of  Sowdamonee  Debya  v.  Spald- 
ing         12  C.  li.  R.  163 


EVIDENCE— PAROL  EVIDENCE— con<d, 
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which  might  fairly  be  explained  by  previous  trans- 
actions between  the  parties  and  by  custom. 
Mahomed  Shamsoodeen  v.  Abdoot.  Huq 

W.  R.  1864,  379 


49. 


Evidence  to  vary  deed — Evi- 


dence Act  {I  of  1872),  s.  92 — Evidence  to  show  that  « 
*'deed  of  sale^'  loas  meant  to  be  a  ^'deed  of  gift  ''—Ad' 
missibility  of  oral  evidence  to  vary  a  written  contnict. 
Under  the  provisions  of  s.  92  of  the  Evidence 
Act  (I  of  1872)  no  oral  evidence  is  admissible  to 
show  that  a  deed  of  sale  was  really  meant  to  be  a 
' '  deed  of  gift  ' '  and  not  a  ' '  deed  of  sale  ' '  Shewnb 
Singh  v.  Asgur  AH,  6  W.  R.  267  ;  Walee  Mahomed 
V.  Kumur  Ali,  7  W.  R.  428  ;  and  Lala  Himmai 
Sahai  V.  Llewhellen,  I.  L.  R.  11  Calc.  486,  distin- 
guished.    Rahiman  v.  Elahi  Baksh 

I.  L.  R.  28  Calc.  lO 


50. 


Conduct     of    parties — Evi- 


dence Act  (/  of  1872),  8.  92 — Oral  evidence  when 
admissible  to  prove  tJuit  a  conveyance  is  a  mort- 
gage by  way  of  conditional  sale — Admissibility  of 
parol  evidence  to  vary  a  urritten  contract.  Under  the 
provisions  of  s.  92  of  the  Evidence  Act  (I  of  1872), 
oral  evidence  of  the  acts  and  conduct  of  parties, 
such  as  evidence  of  the  repayment  of  the  money, 
the  return  of  the  deed  and  the  exercise  of  the  acts  of 
possession  by  the  vendor,  is  admissible  to  show  that 
a  certain  convej^ance  was  really  a  mortgage  by  way 
of  conditional  sale.  Preonath  Shaha  v.  Madhu 
Sudan  Bhuiya,  I.  L.  R.  25  Calc.  603,  referred 
to.  The  ease  of  Balkishen  Das  v.  Legge,  L.  R. 
27  I.  A.  58,  did  not  in  any  way  aflFect  the  rule 
laid  down  in  the  case  of  Preonath  Shaha  v.  Madhu 
Sudan  Bhuiya,  I.  L.  R.  25  Calc.  603.  Khankar 
Abdur  Rah^ian  v.  Ali  Hafez  (1000) 

I.  L.  R.  28  Calc.  256  ; 
S.C.  6  C.  W.  N.  361 


5L 


Evidence  Act  (/  of 


1872),  8.  92 — Acta  and  conduct  of  parties — Oral 
evidence  when  admissible  to  prove  that  a  convey- 
ance is  really  a  mortgage  by  way  of  conditional 
sale — Admissibility  of  parol  evidence  to  vary  a 
written  contract.  Oral  evidence  of  the  acts  and  con- 
duct of  parties,  such  as  evidence  of  promise  by  the 
vendee  to  restore  the  property  on  repayment  in  tv>  o 
or  three  years,  is  admissible  to  show  that  a  certain 
conveyance  was  really  a  mortgage  by  way  of  condi- 
tional sale.  Balkishen  Das  v.  Legge,  L.  R.  27 
I.  A.  58,  explained.  Preonath  Shahu  v.  Madhu 
Sudan  Bhuiya,  I.  L.  R.  25  Calc.  603,  referred  to. 
Mahomed  Ali  Hossein  v.  Nazar  Ali  (1901) 

I.  L.  R.  28  Calc.  289  ; 
B.C.  5  C.  W.  N.  326 


52. 


Registered  kabu- 


liyat,  proof  of — Contemporaneous  oral  agreement 
for  reduction  of  rent — Evidence  Act  (/  of  1872), 
8.  92.  A  contemjwraneous  oral  agreement  cannot  be 
proved  under  s.  92  of  the  Evidence  Act,  to  show  that 
the  rent  is  less  than  what  was  stated  in  the  registered 
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kahuliyat.  Per  Gfpta,  J. — The  mere  acceptance 
of  a  reduced  rent,  though  it  may  amount  to  a  full 
acquittance,  cannot  operate  as  a  binding  contract 
without  proof  of  the  agreement  forming  the  basis  of 
the  reduction  granted  ;  and  such  an  acceptance  does 
not  amount  to  such  an  agreement  or  release  of  a  por- 
tion of  the  rent  as  to  have  a  binding  effect.  Radha 
Raman  Chowdhry  v.  Bhowani  Pbosad  Bhowmik 

(1901) eC.  W.  N.  60 

53.  ■ Limitation     Act 

{XV  of  1877),  s.  19,  paragraph  2— Written  ac- 
knowledgment—Date— Alteration.  Where  a  written 
acknowledgment  bears  a  date  which  has  been 
altered,  oral  evidence  to  prove  the  date  is  in- 
admissible under  s.  19,  paragraph  2,  of  the  Indian 
Limitation  Act,  1877.  Atmaram  v.  Umedram, 
I.  L.  R.  25  Bom.  616,  distinguished.  Gulamali 
Dalumiav.  Miyabhai  Mahomadbhai  (1901) 

I.  L.  R.  26  Bom.  128 


54. 


-  Evidence  Act  {I 


of  1872),  s.  92 — Evidence  to  vary  ivritten  instrument 
— Execution  of  sale-deed — Subsequent  redemption 
suit  on  footing  that  the  sale  was  in  fact  a  mortgage 
— Evidence  of  subsequent  conduct  to  show  collateral 
agreement — Inadmissibility.  On  the  23rd  September 
1876,  defendant  WTote  to  plaintiff,  inviting  plaintiff 
to  execute  a  sale-deed  of  certain  land  in  favour  of 
defendant  and  promising  that,  if  plaintiff  did  so, 
defendant  w^ould  discharge  plaintiff's  debts  out 
of  the  income  to  be  derived  from  the  land,  and 
would,  after  the  debts  had  been  discharged,  or 
before,  if  so  requested,  restore  the  land  to  plaintiff, 
upon  payment  by  plaintiff  of  a  sum  of  money  that 
had  been  advanced  to  him  by  defendant.  This  doc- 
ument was  not  registered.  On  the  29th  September 
1876,  plaintiff  executed  a  deed  of  sale  of  the  land  in 
defendant's  favour,  which  was  unconditional  in  its 
terms,  and  which  was  duly  registered.  Plaintiff 
subsequently  brought  a  redemption  suit  against 
defendant  on  the  deed  of  29th  September,  and  he 
contended  that,  although  that  deed  was,  in  its  terms, 
an  absolute  conveyance,  he  Mas  entitled  to  adduce 
evidence  of  the  subsequent  conduct  of  himself  and 
defendant,  to  show  that  the  transaction  was,  in 
fact,  not  a  sale  but  a  mortgage.  Held,  that  the 
evidence  was  not  admissible.  Balkishen  Das  v. 
Legge,  L.  R.  27  I.  A.  58,  followed.  Khankar  Abdur 
Rahman  v.  Alt  Hafez,  I.  L.  R.  28  Calc.  256,  and 
Mahomed  Alt  Hossein  v.  Nazar  Ali,  I.  L  R.  28  Calc. 
289,  dissented  from.  Plaintiff  fiu-ther  contended 
that  the  contract  -was  not  contained  in  the  deed 
of  sale  alone,  but  must  be  gathered  from  both 
of  the  documents  referred  to  above.  Held,  that  the 
document  of  23rd  September,  being  unregistered 
was  inadmissible  in  evidence,  as  it  purported  to 
create  or  limit  an  interest  in  the  immoveable  pro- 
perty conveyed  under  the  deed  of  sale.  Pranal 
Annee  v.  Lakshmi  Annee,  L.  R.  261.  A.  101,  follow- 
ed.   Achutaramaraju  v.  Subbaraju  (1901) 

I.  Ii.  R.  25  Mad.  7 
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55. 


Evidence  Act  {I 


of  1872),  s.  92,  proviso  4 — Registered  document — Sub- 
sequent oral  agreement — Contract  Act  {IX  of  1872), 
s.  63 — Remission  of  portion  of  promise — Discharge 
in  full  on  receipt  of  portion  of  amount  due — Evidence 
of  oral  agreement.  In  a  suit  for  two  years'  rent, 
due  under  a  registered  lease,  defendant  pleaded 
a  subsequent  oral  agreement  by  plaintiff  to  remit 
a  portion  of  the  rent  each  year,  and  filed  a  receipt 
by  which  plaintiff  accepted  payment  at  the  reduced 
rate  in  full  discharge  in  respect  of  one  of  the  years. 
Held,  that,  although,  under  proviso  4  to  s.  92  of 
the  Evidence  Act,  evidence  of  such  an  agreement 
was  inadmissible  and  plaintiff  was  entitled  to  claim 
rent  at  the  rate  stipulated  in  the  registered  lease, 
the  discharge  for  one  of  the  years  was  valid  under 
s.  63  of  the  Contract  Act,  and  took  effect.  It  was 
immaterial  that  the  discharge  had  been  given  in 
pursuance  of  the  alleged  oral  agreement,  which 
though  not  admissible  in  evidence,  was  not  illegal. 
Karampalli  Unni  Kfrup  v.  Thekku  Vittil 
MuTHORAiKUTT  (1902)     .     I.  L.  R.  26  Mad.  195 


56. 


Evidence  to  sho^v  rate  of 


interest — Evidence  Act,  s.  92 — Suit  on  promis- 
sory note.  Suit  for  balance  of  principal  due  for 
money  lent,  with  interest  thereon  at  5  per  cent,  per 
mensem.  It  appeared  that  the  defendant,  being 
indebted  to  plaintiff  on  a  promissory  note  for  R500, 
applied  to  him  for  a  further  loan  of  R  1,500,  propos- 
ing to  lay  out  the  whole  amount  of  R2,000  in  the 
performance  of  a  contract  then  subsisting  between 
himself  and  the  Madras  Railway  Company  and 
offering  to  give  plaintiff  a  share  in  such  contract ; 
that  plaintiff  consented  to  lend  the  said  sum  payable 
with  interest  at  6  or  7  per  cent,  per  mensem  in  lieu  of 
becoming  a  partner,  and  also  to  give  defendant  two 
months'  previous  notice  on  requiring  repayment  of 
the  loan.  Defendant  demurred  to  the  rate  of  inter- 
est, which  he  said  he  would  further  consider  on  his 
return  to  Cuddapah,  but,  being  in  immediate  want 
of  the  money,  proposed  to  borrow  it  on  a  promissory 
note.  Plaintiff  accordingly,  on  the  13th  October 
1870,  lent  defendant  R  1,500,  and  obtained,  in  lieu 
of  the  note  for  R500,  which  was  retiurned,  a  promis- 
sory note  for  2,000,  payable  on  demand,  with  inter- 
est at  12  per  cent,  per  annum,  which  note,  plaintiff 
alleged  it  was  agreed,  should  be  cancelled  on  receipt 
of  a  letter  from  the  defendant  fixing  the  rate  of 
interest  (this  was  denied  by  defendant).  Defendant 
subsequently  Avrote  two  letters  to  plaintiff,  agreeing 
to  pay  interest  at  5  per  cent,  per  mensem,  and 
plaintiff  endorsed  the  said  note  as  cancelled. 
Plaintiff  also  alleged  that  he  received  interest  at  the 
rate  of  5  per  cent,  per  mensem  for  two  months, 
and  produced  a  witness  who  deposed  to  that  effect. 
This  defendant  denied.  Held  by  the  Original 
Court  (following  Abray  v.  Crux,  L.  R.  5  C.  P.  37), 
that  the  oral  evidence  was  inadmissible  to  show  tho 
rate  of  interest  dehors  that  of  the  promissory  note, 
and  that  the  subsequent  letters,  offering  a  higher 
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rate  of  interest,  were  without  consideration,  for 
there  was  not  any  evidence  of  forbearance,    and 
that  the  plaintiff  had  a  right  to  sue  on  the  promis- 
sory note  the  very  day  after  it  was  made.     Plaintiff 
appealed  on  the  ground  that  the  evidence  was  admis- 
sible.    Hdd  by  Morgan,  C.J.y  that  the  evidence 
was  admissible  :  that  the  law  is  that,  notwithstand- 
ing a  paper  writing  which  purports  to  be  a  contract 
may  be  produced,  it  is  still  competent  to  the  Court 
to  find,  upon  sufficient  evidence,  that  this  writing  is 
not  really  the  contract ;  and  the  risk  of  groundless 
defence  does  not  affect  the  rule  itself,  though  it  sug- 
gests caution  in  acting  on  it ;  that  in  this  case  at  the 
time  of  the  advance  of  the  money,  there  was  an 
agreement    touching  the  transaction  of  loan,  al- 
though the  rate  of  interest  was  still  unsettled   and 
under  discussion  ;  the  plaintiff  declined  to  lend  on 
the  terms  of  a  joint  interest  in  the   venture  as 
proposed  by  the  defendant ;  and  the  latter  refused 
to  pay  the  rate    demanded  ;  before  any  final  agree- 
ment and  while  the  transaction  was  stiQl  incomplete, 
the  note  was  given,  not  as  a  writing  which  expres- 
sed or  was  meant   to  express    the   final   contract, 
but  rather    as   a   voucher,    or    a  temporary  and 
provisional  security  for    the    money  pending  the 
discussion  respecting  the  rate  of  interest ;  and  that, 
if  the  note  was  thus  given  and  received,  it    should 
not     be  regarded   as   the   contract  between   the 
parties  or  as  a  written   contract  excluding  other 
evidence  of  the  true  contract.     Held  by  Kebnan,  J. 
(concurring  with    the   Chief  Justice   as    to    the 
admissibility  of  the  evidence),  that  assuming   that 
the   promissory   note   did   represent   a    complete 
contract  between  the  parties,  such    contract  was 
waived  and  discharged  by  the  act«  and  agreement 
of  the  parties  before  breach,   and   a  new  contract, 
namely,  the  contract  for  larger  interest,  substituted. 
Ahray  v.  Crux,  L.  R.  5  C.  P.  37,  distinguished. 

GUDDALU      RUTHNA      MUDAUYAB     V.     KUNNATTITR 

Arumuga  Mudaliyab  ...      7  Mad.  189 

57.  Consideration    for  deed — 

— Proof  of  consideration — Recital  in  bond.  Oral 
evidence  is  admissible  to  prove  that  consideration 
has  not  been  paid  at  all  or  in  full,  notwithstanding 
the  recital  in  the  bond  that  full  consideration  has 
been  paid.    Walee  Mahomed  v.  Kumfr  Ali 

7  W.  K.  428 


68. 


Proof    of    want 


of  consideration,  or  only  portion  paid.  Oral  evidence 
may  be  received  to  prove  that  the  consideration 
stated  in  a  deed  to  have  been  paid  was  not  paid,  but 
not  to  prove  that  only  a  small  portion  of  the 
consideration  stated  in  the  deed  to  have  been 
received  in  full  was  to  be  paid  at  the  time,  and  that 
the  rest  was  not  only  to  remain  in  abeyance 
pending  the  result  of  a  suit,  but  to  be  paid  only  in 
case  of  the  successful  termination  of  that  suit. 
Shbwab  Singh  v.  Asgue  Ali      .       6  W.  B.  267 


69. 


Evidence        to 


show  only   portion  of    consideration  of  bond  was 
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received.  Where  a  suit  was  brought  upon  two  native 
bonds  executed  by  the  defendant  for  the  principal 
and  interest  reserved,  and  the  bonds  contained  a 
statement  that  the  principal  had  been  borrowed  and 
received  in  cash  :  Held,  that  it  was  open  to  the 
defendant  to  show  by  evidence  that  only  a  portion 
of  the  principal  sum  had  been  received  by  him. 
Gaukevallaba  Ramchandba  Vellia  Bomaya 
Nayik  v.  Vibappa  Chetti  .         .        2  Mad.  174 


60. 


Proof     of   con- 


sideration stated  in  a  deed.  S.  92  of  the  Evidence- 
Act  (I  of  1872)  prevents  the  admission  of  oral  evi- 
dence for  the  purpose  of  contradicting  or  varying 
the  terms  of  a  contract,  but  does  not  prevent  a  party 
to  a  contract  from  showing  that  there  was  no  consi- 
deration, or  that  the  consideration  was  different 
from  that  described  in  the  contract.  Where,  there- 
fore, a  deed  of  sale  described  the  consideration  to  be 
RIOO  in  ready  cash  received,  but  the  evidence 
showed  that  the  consideration  was  an  old  bond  for 
R63-12-0  and  R36-4-0  in  cash  :  Held,  that  there  was 
no  real  variance  between  the  statement  in  the  deed 
and  the  evidence  as  to  consideration,  having  regard 
to  the  fact  that  it  is  customary  in  India,  when  n 
bond  is  given  wholly  or  partially  in  consideration 
of  an  existing  debt,  to  describe  the  consideration  a^ 
being  *  *  ready  money  received. ' '  Hukumchand  v. 
Hiralal       .         . '       .        I.  Ij.  R.  3  Bom.  159 

Vasudeva  Bhatlu  V,  Nabasamma 

I.  L.  R.  5  Mad.  6 


61. 


Oral       evidence. 


when  admissible  to  prove  that    consideration-money 
stated  in  contract  to  have  been  paid,  has  not  been 
paid,  but  has  been  applied  in  a  way  agreed  on  be-    ^ 
tioeen  the  parties — Evidence  Act,  I  of  1872,  s.  92. 
A  deed  of  putowa  contained  a  recital  of  the  payment 
of  the  sum  of  R 2,000  as  bonus  to  the  plaintiff  by 
the  defendant,  the  mode  of  payment  being  stated 
to  be  in  cash  in  one  lump  sum.     The  plaintiff  sued 
to  recover  the  sum  of  R  1,850,  alleging  that  only 
R150  had  been  paid,  and  not  R  2,000  as  recited 
in  the  putowa.     The  defendant  admitted  that  R860 
was  due,  and  as  to  the  remaining  R  1,000  alleged 
that  at  the  time  of  the  transaction  it  was  agreed 
that  the  sum  of  R  1,000  was  to  be  retained  by  him 
on  account  of  a  debt  due  by  one  of  the  plaintiff's       Jj 
relations  to  him.     The  plaintiff  objected  that  the       " 
evidence  of  the  agreement  set  up  by  the  defendant 
was  inadmissible.     Held,  that  inasmuch  as  it  was 
open  to  the  plaintiff  under  prov.   (1)  of  s.  92   of 
the  Evidence  Act  to  prove  by  oral  evidence   that 
the  whole  of  the  consideration -money  had  not  been 
paid,  it  was  equally  competent  to  the  defendant, 
in  answer  to  such  case,  to  adduce  evidence  to  prove 
the  true  nature  of  the  contract,  and  that  the  con- 
sideration was  different  from  that  stated  in  the  con- 
tract.    Held,  also,  that  the  plea  of  the  defendant 
substantially  was  that,  although  the  consideration 
was  fixed  at  R 2,000,   there  was  a  separate  oral 
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agreement  to  the  effect  that  out  of  that  sum  the 
plaintiff  was  to  refund  R  1,000  on  account  of  the 
debt  due  from  his  relative,  and  that  on  this  ground 
the  oral  evidence  tendered  was  admissible  under 
prov.  (2)  of  s.  92  of  the  Act,  the  stipulation  as  to 
the  refund  of  the  R  1,000  not  being  inconsistent 
with  the  recital  as  to  the  consideration  in  the  con- 
tract.    Lai.  A.  HiMMAT  Sahai  Singh  v.  Llewhellen 

I.  L.  B.  11  Calc.  486 


62. 


—  Evidence        Act 


{I  of  1872),  s.  92 — Evidence  to  show  manner  in 
which  consideration  was  agreed  to  be  paid.  S.  92 
of  the  Indian  Evidence  Act,  1872,  will  not  debar 
a  party  to  a  contract  in  writing  from  showing, 
notwithstanding  the  recitals  in  the  deed,  that  the 
consideration  specified  in  the  deed  was  not  in  fact 
paid  as  therein  recited,  but  Avas  agreed  to  be  paid 
in  a  different  manner.  HuJcum  Chand  v.  Hira  Lai, 
I.  L.  R.  3  Bom.  159,  Lala  Himmat  Sahai  Singh 
V.  Llewhellen,  I.  L.  li.  11  Calc.  486,  and  Ram 
Bahhsh  v.  Durjan,  I.  L.  R.  9  All.  392,  referred  to. 
Indarjit  v.  Lx\l  Chand     .     I.  L.  R.  18  All.  168 

On  appeal  to  the  Privy  Council,  the  Judicial 
Committee,  approving  the  decision  of  the  High 
Court  on  the  point,  regard  it  as  settled  law  that 
where  there  has  been  a  false  acknowledgment  by 
recital  in  a  deed  of  sale  of  the  payment  by  the 
purchaser  of  the  consideration-money  and  its  receipt 
by  the  vendor,  it  is  open  to  the  latter  to  prove  that 
no  consideration-money  was  actually  paid,  notwith- 
standing anything  in  s.  92  of  the  Indian  Evidence 
Act,  1872.  That  section  does  not  enact  that  no 
statement  of  fact  in  a  written  instrument  is  to  be 
contradicted  by  oral  evidence.  Where  the  considera- 
tion-money had  been  acknowledged  to  have  been 
paid  by  a  recital  in  the  sale- deed  to  that  effect : 
Held,  that  it  was  no  infringement  of  the  above 
section  for  a  Court  to  accept  proof  that,  by  a  colla- 
teral arrangement  between  vendor  and  purchaser, 
the  consideration-money  remained  with  purchaser 
in  his  hands  for  the  purposes  and  under  the  condi- 
tions agreed  upon  between  them.  Lal  Chand  v. 
Indarjit      .         .         .        I.  L.  R.  22  All.  370 

L.  R.  27  I.  A.  93 
4  C.  W.  N.  485 


63. 


—  Evidence  to  prove  contract 

Frauds — Variance    between     bought 


— Statute  of 
and  sold  notes.  The  defendant,  a  Hindu,  entered 
into  a  contract  of  sale  with  the  plaintiff  through 
the  medium  of  a  broker.  The  broker  made  no  entry 
of  the  contract  in  his  book,  and  there  was  a  material 
"Variance  in  the  bought  and  sold  notes  delivered 
by  him.  The  notes  were  accepted  and  retained  by 
the'^'^plaintiff  and  defendant  respectively.  Li  an 
action  for  non-delivery  imder  the  contract : — Heldf 
that  the  contract  Was  made  before  the  notes  were 
written  ;  the  notes  were  sent  by  the  broker  to  his 
principals  merely  by  way  of  information  ;  and  the 
Statute  of  Frauds  not  applying,  the  plaintiff  was 
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at  liberty  to  give  parol  evidence  of  the  terms  of  the 
contract.     Clarton  v.  Shaw 

9  B.  Ii.  R.  245  :  16  W.  R.  414 


64. 


Evidence  to  vary 


written  contract — Evidence  Act  (I  of  1872),  s.  92 — 
Bought  and  sold  notes — Oral  evidence  as  to  matter 
on  which  document  is  silent — Damages.  The 
defendants  agreed  to  purchase  (to  arrive)  from 
Messrs.  Ralli  Brothers,  3,000  maunds  of  copper,  July 
shipment,  and  on  the  13th  August  the  defendants 
entered  into  a  contract  with  the  plaintiffs  to  sell  to 
them  750  maunds  out  of  this  copper.  The  bought 
and  sold  notes,  forming  the  contract  between  the 
plaintiffs  and  the  defendants,  corresponded  one 
with  the  other,  and  constituted  a  contract  for 
delivery  of  750  maunds  conditional  on  arrival  within 
four  months.  Fifteen  hundred  maunds  or  there- 
abouts of  this  copper  arrived  at  Ralli  Brothers' 
godo^vns  within  the  time  mentioned  in  the  contract 
between  the  plaintiffs  and  the  defendants.  The 
defendants  delivered  to  the  plaintiffs  375  maunds 
6  chittacks  of  copper  within  time,  and  made  no 
further  delivery  to  the  plaintiffs,  no  other  shipment 
of  the  copper  contracted  for  arriving  within  time  at 
Calcutta.  In  a  suit  brought  by  the  plaintiffs  to 
recover  damages  for  breach  of  contract  to  deliver, 
the  defendants  sought  to  show  by  oral  evidence 
that  the  contract  was  for  delivery  of  750  maunds, 
if  one-fourth  of  each  of  the  successive  arrivals 
at  Ralli  Brothers'  godowns  should,  in  the  aggre- 
gate, amount  to  750  maunds.  Held,  that  such 
evidence  was  inadmissible  under  s.  92  of  the  Evi- 
dence Act,  and  that  the  plaintiffs  were  entitled 
to '  recover.    Jadu  Rai  v.  Bhttbotara.n  Nundy 

I.  L.  R.  17  Calc.  173 


65. 


Evidence  Act  {I 


of  1872),  ss.  92  and  94 — Evidence  to  show  language 
of  document  not  meant  to  apply  to  existing  facts — 
Evidence  contrary  to  submission  to  arbitration. 
An  executor  having  propounded  a  will  and  applied 
for  probate,  a  caveat  was  filed  denying  the  execution 
of  the  alleged  will,  and  the  matter  was  duly  regis- 
tered as  a  suit.  The  executor  and  the  caveatrix 
subsequently  referred  ' '  the  dispute  ' '  to  arbitra- 
tion signing  a  submission  paper,  which  was  as  fol- 
lows :  *'  To  Bhangsali  Kalidas  Ramji."  Written  by 
us  the  undersigned.  By  this  instrument  we  give  to 
you  in  writing  as  follows  :  In  the  matter  of  an 
application  presented  by  Ghellabhai  Atmaram 
Thambuwalla  to  obtain  '  power  '  (probate)  from 
the  High  Court  for  the  administration  and  enjoy- 
ment between  us  two  persons  of  the  property  of  Bai 
Godawari,  widow  of  Darji  (tailor)  Bhowan  Deva 
Dave,  I  Nandubai,  the  wife  of  Mulji  Mala,  having 
raised  an  objection,  have  got  a  caveat  registered  in 
the  High  Court.  In  the  matter  thereof,  we  the 
said  plaintiff  (and)  defendant  have  appointed  you 
an  arbitrator  to  bring  about  a  settlement  of  the 
said  dispute.  As  to  whatever  award  you  may  make 
and  give  on  arriving  at  a  deoision  the  same  is  to 
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be  agreed  to  and  abided  by  us  two  persons.  In 
this  matter  we  each  other  agree  and  consent  to  act 
according  to  your  '  award.'  This  submission  paper 
we  of  our  free  will  and  pleasure  and  in  soimd  mind 
and  consciousness  have  made  and  delivered  after 
having  read  and  understood  the  same.  It  is  agreed 
to  and  approved  of  by  us,  and  our  heirs  and  repre- 
sentatives in  Court  (and)  the  Darbar,  Bombay. 
The  English  date  the  30th  of  October  in  the  year 
1893."  Before  the  arbitrator  the  parties  were  re- 
presented by  solicitors,  witnesses  were  called  and 
examined,  and  the  arbitrator  made  an  award  finding 
that  the  alleged  will  had  not  been  executed.  The 
executor  nevertheless  subsequently  proceeded  with 
his  application  for  probate.  The  caveatrix  contend- 
ed that  he  was  bound  by  the  award.  He  alleged 
that  the  parties  had  never  really  intended  to  refer 
the  question  of  the  execution  of  the  will  to  arbitra- 
tion, and  tendered  evidence  to  prove  this.  Held,  on 
appeal  (Fabban,  C.J.,  and  Stbachey,  J.),  that 
the  evidence  was  admissible.  The  language  of  the 
submission  paper  was  not  so  plain  in  itself,  nor 
did  it  apply  so  accurately  to  existing  facts  as  to 
prevent  the  evidence  being  given — s.  94  of  the  Evi- 
dence Act  (I  of  1872).  Ghellabhai  Atmaram  v. 
Nandtjbai    .         .         .      I.  Ii.  R.  21  Bom.  335 

Reversing  same  cane  in  Court  below  (Candy,  J.), 
where  it  was  decided  on  other  grounds.     Ghklla- 

BHAI  AtMABAM  v.  NaNDUBAI 

I.  Ii.  R.  20  Bom.  238 


66. 


—  Contract     of    in- 
92— Mortgage— Con- 


dcmnity — Evidence     Act,    s. 

iemporaneous  oral  contract.  In  a  deed  of  mortgage 
executed  on  behalf  of  a  minor  by  his  guardian  in 
favour  of  T  (who  did  not  execute  it),  it  was  recited 
that  the  mortgage  was  made  to  secure  the  repay- 
ment  of  a  certain  sum  which  T  had  undertaken  to 
expend  in  liquidating  certain  debts  due  by  the 
minor's  estate,  and,  amongst  others,  a  debt  due  to 
K  T  having  failed  to  pay  this  debt,  R  obtained 
a  decree  against,  and  A\as  paid  by  the  minor's 
guardian.  In  a  suit  brought  on  behalf  of  the  minor 
against  T  to  recov-er  the  amount  paid  in  satisfaction 
of  K' 8  decree,  T  i)leaded  that  it  had  been  orally 
agreed  at  the  time  of  the  mortgage  that  he  was 
to  obtain  an  indemnity  either  from  K  or  from  the 
minor's  guardian  before  paj-ment,  in  case  the  minor 
repudiated  the  debt  on  coming  of  age.  The  District 
Court  rejected  the  evidence  in  support  of  this  plea, 
on  the  ground  that  it  was  inadmissible  by  virtue 
of  s.  92  of  the  Evidence  Act,  1872.  Held,  that  the 
evidence  was  admissible.  Tibuvengada  v.  Ranga- 
SAAii        .  I.  L.  B.  7  Mad.  19 

67.  ; Evidence       Act* 

1872,  s.  92 — Evidence— Oral  agreement  inconsist- 
ent with  ivritten  documents.  B,  prior  to  his  death, 
was  a  partner  with  defendants  in  the  firm  oi  N  C  & 
Co.  He  died  on  8th  November  1884.  On  the  9th 
November  1885,  his  executors  passed  a  release  to 
the  defendants,  which  recited  that  R's  share  in  the 
firm  and  future  business  had  ceased  on  his  death  ; 
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that  the  surviving  partners  had  requested  the  exe- 
cutors to  settle  the  account  of  their  testator  with  the 
firm,  and  that,  after  examining  the  books  and 
taking  accounts,  etc.,  a  balance  of  R8,395-ll  was 
found  due,  on  payment  whereof  the  executors 
released  the  defendants  from  all  claims  in  respect 
of  the  share  and  interest  of  R,  etc.  On  the  7th 
April  1887,  the  executors  assigned  over  to  the 
plaintiff  a  one-anna  share  in  the  said  firm,  and  the 
plaintiff,  as  assignee,  brought  this  suit  for  a  declara- 
tion of  his  right  to  the  share  and  for  an  account. 
He  alleged  that  there  had  been  no  acciu-ate  ex- 
amination of  the  books  at  the  time  of  the  release  '^^ 
that  the  amount  reallj^  due  to  the  testator's  estate 
by  the  firm  had  not  been  ascertained  ;  and  that  it 
had  been  agreed  on  by  the  partners  at  the  time 
of  the  release  that,  in  addition  to  the  sura  there- 
in mentioned,  the  executors,  as  representing  the 
testator's  estate,  should  receive  a  one-anna 
share  in  the  partnership.  The  defendants  denied 
the  right  of  the  plaintiff,  and  contended  that  the 
interest  of  R  and  his  estate  in  the  partnership 
ceased  at  his  death.  They  relied  on  the  release 
and  denied  any  agreement  to  give  the  executors 
a  share,  and  contended  that,  under  s.  92  of  the 
Evidence  Act  (I  of  1872),  no  evidence  could  he 
given  of  the  alleged  agreement.  For  the  plaintiff 
it  was  contended  that  the  agreement  as  to  the 
one-anna  share  was  quite  independent  of  the  release. 
Held,  that  evidence  of  the  agreement  that  the  exe- 
cutors should  continue  to  have  a  one-anna  sharp 
in  the  partnership  was  inadmissible,  as  being  incon- 
sistent with  the  \\Tittcn  release  (Evidence  Act, 
8.  92).  By  the  release  the  executors  of  R  released 
the  partners  from  all  claims  whatever  in  resjKMjt  of 
iJ' a  share,  and  the  consideration  for  that  release 
was  stated  in  the  document  to  be  a  lump  sum,  ou 
payment  of  which,  under  the  writing,  all  claims 
arising  out  of  the  old  partnership  cease<l  and 
determinetl.  The  oral  agreement  added  another 
term  to  the  consideration  for  release  in  respect  of 
the  past  accounts,  viz.,  the  continuance  of  a  one- 
anna  share  in  the  partnership.  Such  an  agreement 
was  not  a  purely  collateral  or  additional  agreement. 
It  was  an  addition  to  the  terms  of  a  contract  that 
had  been  reduced  to  UTiting,  and  was  inconsistent 
with    those    terms.     Cowasji   Rcttonji  Limboo- 

WALLA  V.  BUBJOBJI    RuSTOMJI    IjIMROOWALLA 

I.  L.  R.  12  Bom.  335 


68. 


Evidence      Act, 


s.  92 — Civil  Procedure  Code,  s.  317.  By  an  agree- 
ment in  writing.  A,  after  reciting  that  he  bid  for 
certain  property  sold  in  execution  of  a  decree  benami 
for  B  and  paid  the  deposit  amount  into  Court  for 
B  and  that  B  paid  the  balance,  promised  to  convey 
their  property  to  B.  In  a  suit  by  5  to  recover  the 
property  from  A  :  Held,  that,  under  s.  92  of  the 
Evidence  Act,  B  was  not  debarred  from  proving 
that  A  bought  the  property  for  himself,  and  not 
benami  for  B,    Ktjmaba  t.  Srinivasa 

I.  Ii.  R.  11  Mad.  2ia 
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69. 


Exclusion      of 


evidence  of  oral  agreemerU — Evidence  Act  (/  of  1872), 
s.  92 — "  Between  the  parties.^'  The  words  in  s.  92 
of  the  Evidence  Act  (I  of  1872)  "  between  the  parties 
to  any  such  instrument  "  refer  to  the  persons  who 
on  the  one  side  and  the  other  came  together  to  make 
the  contract  or  disposition  of  property,  and  would 
not  apply  to  questions  raised  between  the  parties  on 
the  one  side  only  of  a  deed,  regarding  their  relations 
to  each  other  under  the  contract.  The  words 
do  not  preclude  one  of  two  persons  in  whose  favour 
a  deed  of  sale  purported  to  be  executed  from  prov- 
ing by  oral  evidence  in  a  suit  by  the  one  against 
the  other  that  the  defendant  was  not  a  real,  but  a 
nominal,  party  only  to  the  purchase,  and  that  the 
plaintiff  was  soleh'^  entitled  to  the  property  to  which 
it  related.  M  conveyed  certain  houses  and  premises 
to  plaintiff  and  defendant  jointly  by  a  sale-deed. 
Plaintiff  sued  defendant  for  ejectment  from  the 
premises,  alleging  that  he  alone  was  the  real  pur- 
chaser, and  that  defendant  was  only  nominally 
associated  with  him  in  the  deed.  Held,  that  s  92 
of  the  Evidence  Act  did  not  preclude  plaintiff  from 
showing  by  oral  evidence  that  he  alone  was  the 
real  purchaser,  notwithstanding  that  the  defendant 
was  described  in  the  sale-deed  as  one  of  the  tM-o 
purchasers.     Mulchand   v.   Madho  Ram 

I.  L.  R.  10  All.  421 


70. 


Custom  or  usage 


qualifying  contract — Evidence  Act  [I  of  1872),  s.  92. 
■prov.  5 — Shipment,  meaning  of.  On  the  18th 
April  1890,  the  defendant  signed  a  contract  (No. 
3053)  to  buy  from  the  plaintiffs  25  bales  grey  dhoties 
"  June  shipment,  in  four  lots,  with  an  interval  of 
four  weeks."  These  goods  were  not  supplied  as  they 
could  not  be  obtained  at  the  price  limited.  On  the 
24th  September  1890,  the  defendant  gave  the 
plaintiffs  an  order  at  an  increased  limit  of  price 
in  the  following  terms  : — Please  telegraph  your 
Manchester  friends  to  purchase  on  my  account 
25  bales  grey  dhoties  relating  to  No.  3053  at 
an  all-round  advance  of  \d.  per  pair  on  original 
limits  for  November,  December,  January  ship- 
ments, in  three  monthly  lots,  about  8  bales  to 
be  shipped  in  each  month."  This  order  was 
accepted,  and  the  goods  were  shipped  as  follows  : — 
6  bales  were  handed  to  the  carriers  (the  S.  & 
N.  W.  Railway  Co.)  in  Manchester  on  the  28th 
November  1890,  and  were  shipped  at  Birkenhead 
on  the  9th  December  1890  ;  6  bales  were  handed  to 
the  same  carriers  on  the  4th  December  1890,  and 
were  shipped  on  the  13th  December  1890  ;  10  bales 
were  handed  to  the  same  carriers  on  the  23rd  Dec- 
ember and  one  bale  on  the  24th  December,  and 
these  11  bales  were  shipped  on  the  6th  January 
1891.  The  defendant  refused  to  accept  the  goods. 
He  contended  that  the  documents  of  the  18th  April 
and  24th  September  should  be  read  together,  and 
that  the  final  contract  was  for  November,  Decem- 
ber, January  shipments,  in  three  monthly  lots, 
at  intervals  of  four  \\'eeks.     He  also  contended 


EVIDENCE— PAROL  EVIDENCE— conf^f. 

3.  VARYING  OR  CONTRADICTING  WRITTEN 
INSTRUMENTS— cow«<i. 

that  the  shipment  on  the  9th  December  1890  was 
a  late  shipment,  and  that  he  was  not  therefore  bound 
to  accept  the  goods  under  the  contract.  As  to 
this  last  contention,  the  plaintiffs  alleged  that  by 
the  custom  of  Bombay  in  the  case  of  contracts 
made  with  members  of  the  Native  Piece-goods 
Association,  the  date  of  the  carriers'  weight  note 
was  to  be  regarded  as  the  date  of  shipment,  and 
that,  under  such  a  contract  as  the  one  in  question, 
delivery  to  the  Railway  Company  or  other  inland 
carrier  was  equivalent  to  shipment.  This  custom,  it 
was  alleged,  originated  in  consequence  of  the  above 
Association  having  agreed  that  all  piece-goods 
ordered  out  by  its  members  should  be  conveyed 
to  Bombay  by  certain  lines  of  steamers  only,  and 
by  no  others.  It  was  stated  that,  unless  some 
such  custom  existed,  it  would  in  many  instances 
be  impossible  for  Bombay  merchants  to  carry  out 
their  contracts,  as  no  steamers  of  the  selected  lines 
might  be  available.  The  Judge  of  the  Court  of 
Small  Causes  at  the  hearing  found  that  the  alleged 
custom  existed,  and  was  generally  accepted  and 
understood  by  merchants  and  dealers  in  Bombay. 
On  reference  to  the  High  Court  :  Held,  that  evi- 
dence of  the  alleged,  custom  or  usage  of  trade  Avas 
not  admissible  under  s.  92,  prov.  (5),  of  the  Evi- 
dence Act  (I  of  1872)  to  explain  or  vary  the  natural 
and  ordinary  meaning  of  the  ^vords  in  the  contract. 
The  parties  contracted  for  a  shipment  on  board  of  a 
ship  or  steamer,  and  to  allow  evidence  of  a  usage 
that  delivery  to  a  Railway  Company  at  an  inland 
town  should  be  regarded  |as  equivalent  to  ship- 
ment on  board  a  vessel  at  a  seaport  toun,  would  be 
to  allow  evidence  of  a  usage  repugnant  to,  or  in- 
consistent with,  the  express  terms  of  the  contract. 
Smith  v.  Ludha  Ghella  Damodar 

I.  L.  R.  17  Bom.  129 


71 


—    Evidence 


Act 


{I  of  1872),  s.  92,  prov.  1 — Mutual  mistake  of  facts 
— Equitable  relief — Rectification  of  a  deed  of  convey- 
ance. Where  the  plaintiffs  brought  a  suit  to  re- 
cover possession  of  some  land  on  the  allegation 
that  it  was  covered  by  the  conveyance  executed 
in  their  favour  by  the  defendant,  and  the  defence 
was  to  the  effect  that  what  was  intended  to  be  sold 
and  purchased  was  the  revenue-paying  estate  of 
the  defendant,  but  that  the  land  in  suit  which  was 
the  homestead  of  the  defendant^  though  found 
included  in  the  estate,  was  not  expressly  excepted, 
because  both  the  parties  were  under  the  mistaken 
impression  that  it  was  not  so  included,  but  was 
lakhiraj  ;  and  it  was  contended  that  it  was  not- 
open  to  the  defendant  to  raise  such  a  defence 
in  this  suit.  Held,  that  it  was  open  to  the  Court, 
having  regard  to  prov.  1  to  s.  92  of  the  Evidence 
Act,  to  allow  oral  evidence  to  be  put  in  to  prove 
the  mutual  mistake.  Held,  also,  that,  where  there 
is  a  mutual  mistake  of  fact  in  a  case  as  here,  a 
Court  administering  equity  will  interfere  to  have 
the  deed  rectified,  so  that  the  real  intention  of 
both  parties  may    be  carried  into  effect,  and  will 
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EVIDENCE— PAROL  EVIDENCE— concii. 

3.  VARYING  OR  CONTRADICTING  WRITTEN 
INSTRmiENTS— ccwcW. 

not  drive  the  defendant  to  a  separate  suit  to 
rectify  the  instrument.  Hdd  by  Banerjee,  J. 
that  prov.  1,  s.  92  of  the  Evidence  Act,  does  not 
limit  the  admissibilityof  oral  evidence  to  a  suit  to 
obtain  a  decree  on  the  ground  of  mistake. 
MohendeoNath  Mukeejee  v.  Jogendra  Nath 
Roy  ....  2  C.W.N".  260 


72. 


-Evidence  to  contradict  deed 


— Ivdian  Evidence  Act  {I  of  1872),  s.  92 — Oral 
evidence  to  contradict  the  recital  in  a  deed.  When  one 
of  the  parties  to  a  deed  is,  under  any  of  the 
provisions  of  s.  92  of  the  Evidence  Act,  permitted 
to  go  into  oral  evidence,  it  is  open  to  the  other  party 
also  to  rebut  that  evidence  by  oral  evidence.  Where 
a  deed  recited  the  payment  of  a  certain  considera- 
tion, and  the  plaintiff  denied  the  passing  of  any 
consideration,  and  adduced  evidence  in  support  of 
his  contention,  under  the  provisions  of  s.  92  of  the 
Evidence  Act,  it  is  open  to  the  defendants  to  go 
into  oral  evidence  to  show  that  there  was  some 
consideration,  for  the  deed,  though  not  the 
same  as  that  recited  in  the  deed.  Lrda  Himmai 
Sahai  Singh  v.  Llewhellen,  I.  L.  R.  11  Calc.  486 ; 
Hulcum  Chand  v.  Hirnlal,  1.  L.  R.  3  Bom.  159, 
referred  to.  Kailash  Chandea  Neogi  v.  Harish 
ChandeaBiswas(1900)  .         .     5  C.  W.  N.  158 

73.  Evidence  of  mere  surety- 
ship—.4c<  /  of  1872  {Indian  Evidence  Act),  s.  92— 
Construction  of  document — Evidence  of  oral  agree' 
ment  not  excluded.  The  plaintiff  sued  to  recover 
money  which  he  had  been  compelled  to  pay  in  virtue 
of  a  mortgage  executed  by  his  two  half-sisters  and 
himself.  His  claim  was  based  on  the  plea  that, 
although  appearing  in  the  bond  as  a  co-obligor,  he 
was  in  reality  merely  a  surety.  Held,  that  evidence 
was  admissible  to  show  that  the  plaintiff  executed 
the  mortgage-bond  as  a  surety  only.  Shamsh-ul- 
Jahan  Begam  v.  Ahmad  Wali  Khan  (1903) 

I.  Ii.  B.  25  All  337 


74. 


Collateral        agreement — 


Agreement  between  lessor  and  lessee  collateral  to 
the  lease — Admissibility  in  evidence — Registration — 
Emdence  Act  (/  of  1872),  s.  92— Registration  Act 
iIIIofl877),  s.  17— Act  IV  of  1882,  ss.  105,  107. 
An  agreement  by  a  lessee  to  pay  for  a  term  of 
years  an  annual  sum  of  money  to  his  lessor, 
forming  no  part  of  the  terms  of  his  hold- 
ing,  and  no  charge  on  the  property  leased, 
and  being  a  mere  personal  obligation  colla- 
teral to  the  lease,  which,  moreover,  was  to  take 
effect  at  a  future  date  after  the  said  term  of  years 
had  run  out,  is  not  affected  by  s.  92  of  the  Evidence 
Act,  and  does  not  require  registration  under  s.  17 
of  Act  III  of  1877,  read  in  conjunction  with  the 
Transfer  of  Property  Act,  1882,  ss.  105,  107.     Sub- 

RAMANIAN    CHATTIAE    V.    AeTJNACHALAM    ChETTIAE 

(1902)  .         .         .     I.  L.  R.  25  Mad.  603  : 

s.c.  L.  B.  29  I.  A.  138 
e  C.  W.  N.  865 


EVIDENCE  ACT  (II  OF  1855). 
See  Evidence. 

s.  14. 

See  Chaeqe  to  Jury — Sfjiming  up  in 
Special  Cases — Questions  of  Law 
AND  Fact        .         .    8  W.  B.  Cr.  60 

See  Witness — Ceiminal  Cases — Exami- 
nation OP  Witness — Ceoss-examina- 
TioN         .         .         13  W.  B.  Cr.  18 

8.24. 

See  Privileqed  Communication. 

15  W.  B.  340 

1  B.  L.  B.  A.  Cr.  8 

10  W.  B.  Cr.  14 

s.  32. 

See  Confession — Confessions  subse- 
quently EETEACTED  8  Bom.  Cr.  103 


—  s.  34. 

See  Witness — Ceiminal  Cases— Exami- 
nation OF  Witnesses — Cross- Exami- 
nation        .         .       15  W.  B.  Cr.  23 


8.57. 


See  Appellate   Couet — Evidence   and 
Additional  Evidence  on  Appeal. 

8  W.  B.  499 

EVIDENCE  ACT  (I  OF  1872). 

See  Bengal  Tenancy  Act,  1885,  ss.  lOfi. 
109A     .     '    .    I.  L.  B.  31  Calc.  380 

See    Bhagdari 
fiS.  3,  6 

See  Civil  Peoceduee  Code,  1882,  s.  373. 
L  Ii.  B.  31  Calc.  965 

Stt  Contract    .    I.  L.  B.  31  Calc.  614 
I.  Ii.  B.  28  Bom.  420 

See  Criminal  Procedure  Code,  ss.  I<i2, 
172     .         .    I.  L.  B.  33  Calc.  1023 

I.  Ij.  R.  28  Bom.  440 


AND      NaRWADARI      Avt, 

I.  Ii.  B.  28  Bom.  399 


See  Estoppel   . 

See  Evidence. 
See  Hindu  Law 


I.  Ii.  B.  35  Calc.  904 

I.  Ii.  B.  27  Mad.  32 
I.  Ii.  B.  31  Calc.  262 

See  Oudh  Estates  Act,  ss.  8,  10. 

I.  L.  B.  26  AU.  119 


See  Probate 


I.  Ii.  B.  31  Calc.  357 


Ste  Public   Document. 

I.  Ii.  B.  31  Calc.  284 

Penal  Code  {Act  XLV  of 


1860),  8.  193— Criminal  Procedure  Code  {Act  V  of 
1898),  88.  435,  439 — Intentionally  giving  false  evi- 
dence in  a  judicial  proceeding — Absence  of  discussion 
of  evidence  for  the  defence — Explaining  away  thr 
statement  of  the  accused  to  his  prejudice — Assignmen  i 
of  perjury — Proof — Misreading  of  documentary  evi- 
dence— Fundamental  errors  in  principle.     The  Evi- 
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EVIDEK'CE  ACT  (I  OF  1872)— contd. 

dence  Act  (I  of  1872)  does  not  provide  that  there 
must  be  corroboration  to  support  a  conviction,  but 
in  ordinary-  cases  and  where  the  provisions  peculiar 
to  Indian  Law  do  not  apply,  a  rule,  which  is  founded 
on  substantia]  justice,  may  well  serve  as  a  safe 
guide  to  those,  who  have  to  administer  the  criminal 
law  in  India.  Emperor  v.  Bal  Gangadhar  Tilak 
(1904)         .         .  I.  li.  R.  28  Bom.  479 

, s.  2 — Oral  contemporaneous   agreement 

cannot  be  set  up  to  add  to  a  loritten  contract 
—Easements  Act  (F  of  18S2),  s.  13,  els.  (e), 
(/) — Easement  of  necessity — No  easement  on  the 
ground  of  convenience,  when  there  is  other  means  of 
access.  Held,  that  if  A  has  a  means  of  access  to  his 
property  without  going  over  B's  land,  A  cannot 
claim  a,  right  of  way  over  B' s  land  on  the  ground 
that  it  is  the  most  convenient  means  of  access. 
The  law  under  s.  13,  cl.  (e)  of  the  Easements  Act, 
is  the  same  as  the  law  in  England.  Wutzler  v. 
Sharpe,  I.  L.  R.  15  All.  270,  281,  followed. 
Esuvai  V.  Damodar  Ishvardas,  I.  L.  R.  16  Bom.  552, 
559,  not  followed.  The  Municipality  of  the  City 
of  Poona  V.  Vaman  Rajaram  Gholap,  I.  L.  R.  19 
Bom.  797,  not  followed.  To  sustain  a  claim  under 
s.  13,  cl.  (/)  of  the  Easements  Act,  the  easement 
claimed  must  be  apparent  and  continuous.  A 
contract  in  writing  cannot  be  added  to  by  a  con- 
temporaneous oral  agreement.  Krishnamaraztj 
V.  Marraju  (1905)         .     I.  L.  R.  28  Mad.  495 

1.  S,    3 — "  Court"      meaning       of. 

The  definition  of  "  Court "  given  in  the 
Evidence  Act  (I  of  1872)  is  framed  only  for  the 
purpose  of  the  Act  itself,  and  should  not  be  extended 
beyond  its  legitimate  scope.  Queen-Empress  v. 
Tulga        .         .         .         I.  L.  B.  12  Bom.  36 


2. 


"  Court  " — Regis- 


tration Act  {VIII  of  1871),  s.  82— Sub- Registrar- 
Penal  Code,  s.  228.  By  s.  82  of  the  Registration 
Act  a  Sub- Registrar  is  a  pubHc  officer,  and  proceed- 
ings before  him  are  judicial  proceedings  within  the 
meaning  of  s.  228  of  the  Penal  Code  ;  and  as  he  is 
legally  authorized  to  take  evidence  he  is  a  "  Court  " 
as  defined  by  the  Evidence  Act,  s.  3.  In  the 
matter  of  the  petition  of  Sardhari  Lal 

13  B.  L.  E..  Ap.  40 :  22  W.  R.  Or.  10 

See  Confession — Confessions  to  Police 
Officers      .      I.  L.  R.  14  Bom.  260 

^  „ s.  4— 

See  Agra  Tenancy  Act,  s.  201. 

I.  Ii.  R.  29  AIL  148 

ss.     4,    32,  90— Practice    of     Privy 


Council  with  respect  to  decisions  as  to  credibility, 
of  witnesses  by  lower  Courts — Mode  of  dealing  with 
hearsay  evidence — Ancient  document — Discretion  of 
Court  in  calling  for  formal  proof  of.  The  Judicial 
Committee  will  not  criticize  with  any  strictness 
opinions  as  to  the  credibility  of  witnesses,  which  is 
eminently,  a  question  for  the  Courts  in  India. 
Where  the  Courts  below  had  rejected  the  evidence 
of  certain  witnesses  on  the  ground  that  it  was 
hearsay  only  and  had  not   conformed  with  s.    32 


EVIDENCE  ACT  (I  OF  1872)— contd. 

ss.  4,  32,  90— concld. 

of  the  Evidence  Act,  and  on  the  face  of  the  evi- 
dence it  was  sometimes  uncertain  whether  the 
witnesses  were  speaking  from  their  own  personal 
knowledge  or  from  information  derived  from  others, 
but  the  Courts  had  considered  it  from  both  points 
of  view  and  held  it  inadmissible,  the  Judicial  Com- 
mittee saw  no  reason  to  differ  from  the  estimate^ 
which  the  Courts  had  formed,  as  to  the  credibility 
of  the  witnesses  in  the  former  case,  nor,  in  the  latter 
case,  to  question  the  manner  in  which  the  Courts, 
had  applied  the  provisions  of  s.  32.  Notwithstand- 
ing a  document  was  more  than  30  years  old  and  had 
been  produced  from  proper  custody,  the  Courts 
below,  on  the  grounds  that  there  were  circumstances, 
in  the  case  and  evidence  as  to  the  document  itself 
which  threw  great  doubt  on  its  genuineness,  ex- 
ercised their  discretion  under  s.  90  of  the  Evidence 
Act  by  not  admitting  the  document  in  evidence 
without  formal  proof,  and  rejected  it,  when  no- 
such  proof  was  given.  The  Judicial  Committee 
considered  that  the  discretion  of  the  Court  had  been 
rightly  exercised  and  declined  to  interfere  with  it. 
Shafiq-un-nissa  v.  Shaban  Ali  Khan  (19C4) 

I.  Ii.  R.  26  All.  581 
8.C.L.  R.  311.  A.  21T 

s.  6,  Illus.  (a)— 


See  Hearsay  Evidence. 

11  C.  W.  N.  266 

ss.  6,  7 — Admissibility  of  ques- 
tions as  to  circumstances  under  which  accused 
was  examined  on  two  days.  In  recording  the  ex- 
amination of  the  accused,  which  was  taken  on 
two  several  occasions,  the  Magistrate  made  the 
certificate  required  by  s.  364,  Criminal  Procedure 
Code,  on  the  first  page  of  the  record  only, 
although  the  record  of  the  examination  taken  on 
the  first  day  aloi^e  extended  over  two  pages,  and 
that  taken  on  the  second  day  was  written  entirely 
on  the  second  page.  Held,  that  the  defect  was 
cured  by  the  evidence  of  the  Magistrate.  In  re- 
cording this  evidence  the  Sessions  Judge  disallowed 
the  question  put  to  the  Magistrate  as  to  the  cir- 
cumstances which  led  to  the  examination  of  the 
accused  on  the  second  day.  Held,  that  the  defect 
was  cured  by  the  evidence  of  the  Magistrate.  In 
recording  this  evidence  the  Sessions  Judge  dis- 
allowed the  question  put  to  the  Magistrate  as  to  the 
circumstances  which  led  to  the  examination  of  the 
accused  on  the  second  day.  Held,  that  the  ques- 
tion was  relevent  and  should  not  have  been  dis- 
allowed. Emperor  v.  Rajani  Kanto  Koer 
(1904)         ....  8C.W.  3Sr.22. 

ss.  6,  8— 

See  Criminal  Procedure  Code,  s.  436. 

5  C.  W.  N.  574 

1,  -  8.   8,  ill.  (k) — Admission — Con- 


fession. A  prisoner  was  indicted  for  theft  and 
dishonestly  receiving  stolen  property.  The  pro- 
secutor,  while  travelling    by    train   to  Calcutta,. 
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s.  8,  ill.  (k) — concld. 


discovered  the  loss  of  the  property,  and  stated 
his  loss  to  a  railway  police  inspector  at  the  first 
station  at  which  the  train  stopped  after  he  became 
aware  of  the  theft,  the  prisoner  not  then  being 
present.  This  statement  was  tendered  in  evidence 
and  admitted  under  s.  8,  ill.  {k)  of  the  Evidence  Act. 
Evidence  was  also  tendered  of  a 'statement  made 
by  the  prisoner  to  the  constable  who  arrested  him, 
to  the  effect  that  some  of  the  property  had  been 
given  him,  and  that  he  had  bought  the  rest,  and  this 
was  admitted  ;  the  Court  remarking  that  there  was 
a  distinction  in  the  Evidence  Act  between  "  ad- 
mission "  and  "  confession."  Qtteen  v.  Mac- 
DONALD  ....    10  B.  Ii.  R.  Ap.  2 


2. 


ill.   (g),    and    s.    6 — Statement 


made  to  third  person  hy  person  injured.  The 
only  evidence  against  a  prisoner  charged  with  hav- 
ing voluntarily  caused  grievous  hurt  was  a  state- 
ment made  in  the  presence  of  the  prisoijer  by  the 
person  injured  to  a  third  person  immediately  after 
the  commission  of  the  offence.  The  prisoner  did 
not,  when  the  statement  was  made,  deny  that 
sHe  had  done  the  act  complained  of.  Hetd^  that 
the  evidence  was  admissible  under  s.  6  and  s.  8,  ill. 
{g),  of  the  Evidence  Act.  In  the  matter  of  the  peti- 
tion of  SuRAT  Dhobni     .  I.  Ii.  R.  10  Calc.  302 

SB.    8,    24,    25,    26,    27— Accused 


induced  to  point  out  the  hiding  place  of  stolen 
property — Conduct — Admissibility  of  evidence — 
Criminal  Procedure  Code,  s.  163 — Confession. 
M  was  charged  with  the  murder  of  a  girl.  In 
the  hope  of  pardon  beiag  given  to  her,  she  took 
the  police  to  a  certain  place  and  pointed  out 
and  produced  certain  ornaments,  which  the 
deceased  was  wearing  at  the  time  of  her  death. 
Hdif  that  evidence  was  admissible  to  show  that  the 
accused  did  go  to  a  certain  place  and  there  produced 
certain  ornaments.  Such  evidence  was  admissible 
under  s.  8  of  the  Indian  Evidence  Act  irrespective 
of  whether  the  conduct  of  the  accused  was  or 
was  not  the  result  of  inducement  offered  by  the 
police.     Emperor  v.  Misri  (1000) 

I.L.  R.  31  A11.592 

B.  9 — Copy      of     proceeding     anterior 


to  suit  containing  mention  of  the  descent  of  one  of  the 
parties  tojhe  suit — Document  showing  parentage  of 
party — Proof  of  pedigree — Civil  Procedure  Code, 
8.  568.  One  of  the  questions  in  issue  in  a  suit  as  to 
the  pedigree  of  a  certain  family  bei^g  whether  one  O 
was  son  of  B  S,  or  of  one  M  S,  belonging  to  a  totally 
different  family  from  that  of  B  8,  an  attested  copy 
of  a  rubkar  in  some  proceedings  long  anterior  to  the 
suit  was  tendered  in  evidence,  in  which  rubkar  0. 
was  described  as  the  son  of  B.  S.  Held^  that  the 
rubkar  was  admissible  in  evidence  under  the 
provisions  of  a.  9  of  Act  I  of  1872.  Radhan  Singh 
V.  KuARji  DicHHiT        .  I.  Ij.  R.  18  All,  98 


s.  10. 


s.  10 — concld. 


See  CoNSPraACY  .  I.  L.  R.  28  Calc.  797 
I.  L.  R.  30  Calc.  983 

—  s.  11. 

See  Criminal  Procedure  Code,  s.  436. 

5C.  W.N.  574 
See  Lease — Construction. 

I.  L.  R.  30  Calc.  883 


♦ 


See  Res  Judicata 
ment 


Estoppel  by  Judh- 

I.  L.  R.  6  Calc.  171 

I.  Ii.  R.  3  Bom.  3 

I.  Ii.  R.  25  Calc.  522 

2  C.  W.  N.  501 

Fact  making    pro- 


bable a  fact  in  issue — Admission  by  one  defendant 
relevant  against  other  defendants.  In  a  suit  brought 
by  the  plaintiff  against  several  defendants  to  pre- 
vent encroachments  by  the  defendants  in  a  lane 
which  was  the  common  property  of  himself  and 
the  defendants  : — Held,  that  the  admission  of  one 
of  the  defendants  in  a  previous  suit  to  which  the 
other  defendants  were  not  parties  as  to  the  common 
character  of  the  portion  of  the  lane  between 
his  house  and  the  plaintiff's,  and  also  a  similar 
statement  in  a  deed  put  in  by  another  of  the 
defendants  to  prove  his  title  to  his  own  house, 
were  admissible  in  evidence  to  establish  the 
common  character  of  the  entire  lane  as  alleged 
by  the  plaintiff.  The  fact  of  common  ownership 
of  other  parts  of  the  lane  should  bo  treated  as  rele- 
vant to  the  issue  as  to  the  common  character  of 
the  entire  lane  on  the  principle  laid  down  in  s.  11 
of  the  Evidence  Act.     Naro  Vinayek  v.  Narhari 

I.  L.  R.  16  Bom.  126 


2. 


BB.  11,  21,  el.  (3)— Admissibility 


of  petition  and  written  statement  filed  in  a  previous 
proceeding.  Where  the  plaintiff  and  some  of  the 
defendants  were  co-ownera  of  certain  properties, 
the  question  at  issue  being  whether  there  was  a 
partition  between  them  and  whether  under  that 
partition  the  defendants  came  to  bo  in  possession 
of  a  specific  property  in  lieu  of  their  shares  in  all  the 
projJferties,  a  petition  and  a  written  statement  filed 
by  the  defendants  in  certain  previous  suits  ad- 
mitting the  partition  and  exclusive  acquisition 
of  the  specific  property  were  put  in,  but  objected 
to  as  inadmissible  in  evidence.  Held,  that  the 
documents  were  admissible  against  those  defend- 
ants under  ss.  11,  cl.  (2),  and  21,  cl.  (3),  of  the 
Evidence  Act.  Naro  Vinayek  v.  Narhari,  I.  L.  B. 
16  Bom.  125,  relied  upon.  Gyaknessa  v.  Moba- 
baka»ne39a  .  Jil,  jiJi.    I.  Ii.  R.  25  Calc.  210 

2  C.  W.  N.  91 

BB.  5,  11   and    153 —Statement 


See  Abatement 


4  C  W.  N.  528 


that  another  witness  was  at  a  particular  place  at  a 
particular  time.  The  statement  of  a  witness  for 
the  defence,  that  a  witness  for  the  prosecution  was 
at  a  particular  place  at  a  particular  time  and  conse* 
quently  could  not  then  have  been  at  another  placd 
where  the  latter  states  he  was  and  saw  the  accused 
persons,  is  properly  admissible  in   evidence,  even 
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:EVIDENCE  act  (I  or  l812)—contd. 
8S.  5, 11  and  153— condd. 


though  the  witness  for  the  prosecution  may  not 
himself  have  been  cross-examined  on  tlie  point :  as. 
5,  11,  and  153,  ill.  (c),  of  Act  I  of  1872.  Reg.  v. 
Sakharam  Mukfndji         .         .       11  Bora.  166 

4.  - SB.     11,  43,     54,    and  153— 

Admissibility  of  evidence  of  one  crime  to  prove 
■existence  of  another — Possession  of  forged  docu- 
ments. S.  11  of  the  Evidence  Act  should  not  be 
construed  in  its  widest  signification,  but  considered 
as  limited  in  its  effect  by  s.  54  of  the  Act.  So  con- 
strued, s.  11  renders  inadmissible  the  evidence  of 
•one  crime  (not  reduced  to  legal  certainty  by  a  con- 
viction) to  prove  the  existence  of  another  uncon- 

■  nected  crime,  even  though  it  be  cognate.  Accord- 
ingly, the  possession  by  an  accused  person  of  a 
number  of  documents  suspected  to  be  forged  is  no 

•evidence  to  prove  that  he  has  forged  the  particular 
•  document  with  the  forgery  of  which  he  is  charged. 
Per  West,  J.  Where  a  person  charges  another 
with  having  forged  a  promissory  note,  and  denies 
having  ever  executed  any  promissory  note  at  all, 
the  evidence  that  a  note,  similar  to  the  one  alleged 
to  be  forged,  was  in  fact  executed  by  that  person, 
is  not  admissible  nor  even  would  a  judgment 
founded  upon  such  note  be  so  :  ss.  43  and  153  of 
the  Evidence  Act.  Reg.  v.  Pabbhudass 
LAmbaram  ....        11  Bom,  90 

5.  BS.  11,  54 — Bombay  Prevention  of 

■  Gambling  Act  {IV  of  1887),  ss.  4,  5,  6,  7-- 
Keeping  '  a  common  gaming -house — Applicability 
of  presumption  under  s.  7  to  cases  under  s.  4 — Pre- 
vious conviction — Critninal  Procedure  Code    [Act  V 

.of  1898),  s.  342.  Held,  that  the  evidence  that  the 
accused   had   been    previously    convicted    of    the 

^£ame  offence  was  admissible  to  show  guilty  know- 
ledge or  intention.  Emperor  v.  Alloomiya 
HusAN  (1904)   .         .  I.  L.  R.  28  Bom.  129 

B.13. 

See  Civil  Procedure  Code  (Act  XIV  op 
1882),  s.  13        .       12  C.  W.  N.  739 

See  Evidence — Civil  Cases — Decrees, 
Judgments,  and  Proceedings  in 
former  Suits — Decrees  and  Pbo- 
ceedings  not  inter  partes. 

See  Evidence — Civil  Cases — Miscel- 
laneous Documents — ^Criminal  Court, 
proceedings  in  I.  L.  R.  29  Calc.  187 

See  Res  Judicata — Estoppel  by  Judg- 
ments        .         .     I.  L.  R.  3  Bom.  3 
I.  L.  R.  6  Calc.  171 
I.  L.  R.  25  Calc.  522 
2  C.  W.  N.  501 

See  Special  or  Second  Appeal — Grounds 
OP  Appeal — Questions  ob'  Fact. 

I.  Ii.  R.  23  Calc.  179 

I.  Ii.  R.  21  Bom.  110 

I.  Ij.  R.  22  Bom.  430 


Bight — Public        right. 

The  right  mentioned  in  the  Evidence  Act,    s.  13, 


EVIDENCE  ACT  (I  OF  1872)— contd. 

s.  13 — concld. 

is  not  a  public  right  only.     Soorjo  Narain  Panda 
V.  Bissumber  Singh     .         .         .  23  W.  R.  311 


ss.  13  (a),  32  (7). 


See  Custom 


11  C.  W.  N.  703 


_     SB.  13  (b),  32  (3),  &  (5),  6,49,  90. 
See  Hindu  Law     .     I.  L.  R.  32  Calc.  6 
_  ss.  13,  40,  43— 


— ■ — _  Principles      applicable 

to  purchase — Hindus — Mahomedans — Judgment  not 
inter  partes — •Admissibility  in  subsequent  suit 
— Transaction — "  Particular  instances  in  which  the 
right  is  claimed^' — Res  judicata.  The  principles 
applicable  to  a  purchase  by  one  member  of  a  joint 
Hindu  family  from  another  are  not  applicable  to 
Mahomedans.  Plaintiff,  a  Mahomedan,  brought 
a  suit  against  his  brother,  brother's  wife  and  the 
widow  of  a  deceased  brother  to  recover  possession 
of  a  house  on  the  strength  of  a  registered  sale-deed 
passed  to  the  plaintiff  by  his  deceased  father. 
Subsequent  to  the  sale  to  the  plaintiff,  certain 
mortgagees  of  the  father  brought  a  suit  on  the  mort- 
gage against  the  plaintiff,  his  father  and  mother. 
In  the  said  suit  the  sale  to  plaintiff  was  held  to  be 
a  sham  transaction  and  the  plaintiff  had  to  pay 
off  the  mortgage.  In  the  suit  brought  by  the 
plaintiff  for  the  recovery  of  the  house  on  the 
strength  of  the  sale-deed,  the  defendants  reUed 
on  the  judgment  in  the  suit  on  the  mortgage  to 
show  that  the  sale  was  a  colourable  transaction. 
The  first  Court  allowed  the  claim,  but  the  Judge 
in  appeal  dismissed  it  on  the  ground  that  the  pur- 
chase by  the  plaintiff  from  his  father  was  not 
proved  to  be  bond  fide.  On  second  appeal  by  the 
plaintiff,  a  question  having  arisen  as  to  the  admis- 
sibility in  evidence  of  the  judgment  in  the  suit  on 
the  mortgage  :  Held,  per  Russell,  A.C.J.,  that  the 
proceedings  in  the  suit  on  the  mortgage  were  admis- 
sible as  relevant  evidence  because  the  plaintiff  and 
defendants,  either  by  themselves  or  their  predeces- 
sors, were  parties  to  that  suit.  The  said  proceedings 
came  within  the  words  "  particular  instances  in 
which  the  right  was  claimed  "  in  s.  13  of  the  Indian 
Evidence  Act  (I  of  1872).  Per  Beaman,  J.— The 
judgment  in  the  suit  on  the  mortgage  was  admis- 
sible to  prove  that  the  genuineness  of  the  plaintiff's 
sale-deed  was  then  questioned,  but  it  cannot  be 
used  for  any  ulterior  purpose.  Mahamad  v. 
Hasan  (1906)      .         .        I.  L.  R.  31  Bom.  143 

s.  14. 


See  Cbiminal  Procedure  Code,  s.  436. 

5  C.  W.  N.  574 

—  s.  14  (a). 

See  "  Criminal  Procedure  Code,  ss.  196, 
4(&),  637,  287,  225,  200." 

I.  Ii.  R.  32  Mad.  3 
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EVIDENCE  ACT  (I  OF   1872}— contd . 


ss.  14,  ExpL  (1),  illus.  (o) :  15,  illus. 


(a). 


See  Cheating     .    I.  Ii.  R.  36  Calc.  573 


ss.  14  and  15 — Admissibility  of  evi- 
dence— Penal  Code,  s.  206 — Fraudnlent  transfers 
of  property  to  different  persons.  Where  the  ac- 
cused was  charged  under  s.  206  of  the  Penal  Code 
with  fraudulently  transferring  three  properties  to 
three  different  persons  on  a  certain  day  in  order  to 
prevent  their  being  seized  in  execution  of  a  decree, 
and  the  prosecution  tendered  evidence  of  five 
other  fraudulent  transfers  of  property  effected  by 
the  accused  on  the  same  day  and  apparently  with 
the  same  object : — Held,  that  this  evidence  was 
admissible,  under  ss.  14  and  15  of  the  Evidence  Act, 
to  prove  either  that  all  those  transfers  were  parts 
of  one  entire  transaction  or  that  the  particular 
transfers  which  were  specified  in  the  charge  were 
made  with  a  fraudulent  intent.  Reg.  v.  Parbhudas, 
11  Bom.  90,  distinguished.  Queen- Empress  v. 
Vajibam  I.  L.  R.  16  Bom.  414 

S.16. 

See  Company- 
cases 


-Winding  up — General 
.     I.  L.  R.  9  AH  366 

ss.  17  and  18 — Horoscope — Admis- 
sion. A  horoscope,  which  had  been  a  public 
record  from  a  period  ante  litem  mx)tam,  was  relied 
upon  by  the  defendants  in  the  present  suit  and 
was  put  in  as  an  **  admission  "  under  the  Indian 
Evidence  Act,  ss.  17  and  18,  and  was  held  t/O  be 
admissible  in  evidence  to  prove  the  plaintiff's  age. 
Ram  Narain  Kalta  v.  Monee  Bibee,  I.  L.  R.  9 
Calc.  613,  and  Satis  Chunder  Mukhopadya  v. 
Mohendro  Lai  Pathuk,  I.  L.  R.  17  Calc.  849, 
distinguished.     Goundan  v.  Goundan. 

I.  L.  R.  17  Mad.  184 

.  s.  18. 

See  Admission — Admissions  in  State- 
ments  AND    Pl.EADlNGS. 

22  W.  R.  303,  304  note 

23  W.  R.  27 

I.  Ii.  R.  11  Calc.  588 

ss.  18  and  21. 

See  Insolvency — Voluntary  Convey- 
ances AND  other  Assignments  by 
Debtor        .  I.  L.  R.  19  All.  76 

L.  R.  23  I.  A.  106 

ss.   19   and    80 — Evidence — Proof  of 


divorce  and  subsequent  marriage — Deposition  in 
former  criminal  case — Heading  of  deposition.  In  a 
suit  in  which  the  appellant's  success  depended 
on  her  establishing  her  mother's  divorce  from  a 
former  husband  (Eda)  and  subsequent  marriage 
to  another  man  (Ghulam  Ali),  in  whose  service  she 
had  been  for  some  years  and  to  whose  proj)erty 
the  appellant  claimed  to  succeed  as  his  daughter 
and  heir,  the  respondents  produced  a  deposition 
made  after  the  birth  of  the  appellant  by  her  mother 
in  a  criminal  case.  The  heading  of  the  docu- 
ment was  "  Ghafooran,  wife  of  Eda,  caste  Shaikh, 


EVIDENCE  ACT  (I  OF  1872)— fon<i. 
ss.  19  and  QO—cmcld. 


aged  40  years,  from  Dewa,  on  solemn  affirmation,'  *' 
and  in  it  the  witness  stated,  "  I  have  lived  with 
Ghulam  Ali  these  12  or  14  years.  I  lived  with 
him  before  his  wife  died,  two  years  before  that 
event."  Held,  reversing  the  decision  of  the  Ju- 
dicial Commissioner's  Coiu-t,  that  the  heading  was 
only  descriptive  of  the  witness  and  formed  no  part 
of  the  evidence  given  by  her  on  solemn  affirma- 
tion ;  it  might  well  be,  and  probably  was,  a  ^vrong 
description  of  her  ;  and  her  statement  in  the  deposi- 
tion was  not  necessarily  or  even  probably  an  admis- 
sion of  immorality.  Even  if  admissible,  therefore, 
the  deposition  was  not  entitled  to  any  weight. 
On  the  rest  of  the  evidence  it  was  held,  that  the 
second  marriage  of  the  appellant's  mother  was  a 
valid  one,  and  that  the  appellant  was  legitimate 
and  entitled  to  the  property  she  claimed.  Maq- 
bulan  v.  Ahmad  Husain  (1904) 

I.  Ii.  R.  26  All.  108 

s.c.  8  C.  W.  N.  241 

L.  R.  31 1.  A.  38 


_  s.  21. 
See  Benami 


9  C.  W.  NT.  89 

"  Representative 

in  interest  " — Purchaser  at  sale  in  execution  of  decree. 
The  purchaser  at  a  sale  in  execution  of  a  decree 
was  held  to  be  a  "  representative  in  interest " 
of  the  judgment-debtor  within  the  meaning  of  the 
Evidence  Act,  I  of  1872,  s.  21.  Unnopoorna 
Dassee  v.  Nufur  Poddab        .       21  W.  R.  148 

ss.  21,32  cl.  (5. 

5ec  Hindu  Law  .  I.  L.  R.  36  Calc.  590 

8.24. 

Set  Confession — Confessions  to  Magis- 
trate       .         .     I.  L  R.  2  All.  260 
I.  Ii.  R.  3  All.  338 
L  L.  R.  22  Calc.  50 
2  C.  W.  N.  702 
L  Ii.  R.  25  Bom.  168,  543 
I.  Ii.  R.  26  Mad.  38 
11  C.  W.  N.  904 


8u      Confession — Confessions 
Threat  or  Pbsssurb. 

ss.  24, 26. 


under 


See  CiRCUMST.vNTiAL  Evidence. 

9  C.  W.  N.  474 

ss.     24,     167— Criminal      Procedure 

Code  {Act  V  of  189S),  s.  162— Bombay  City 
Police  {Act  IV  of  1902),  s.  63— Amended  Letters 
Patent,  186,5,  cl.  26 — Statement  made  by  a  witness 
to  and  taken  doton  in  writing  by  a  Police  Officer — 
Admissibility  in  evidence — Confession  of  accused, 
admissibility  of.  One  P,  an  entry  clerk  in  the 
General  Post  Office,  Bombay,  was  charged  with 
having  committed  theft  in  respect  of  a  registered 
letter.  S,  a  friend  of  the  accused,  had  made 
a  statement  to  a  Police  Officer,  which  the  latter 
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EVIDENCE  ACT  (I  OP  1872)— confe?. 

s.  24 — condd. 

had  taken  down  in  writing.     At  the  trial  8.  denied 
having    made    the    statement,     whereupon     the 
presiding  Judge  admitted  the  statement  in  evidence 
both  to  discredit  8  and  also  as  evidence  against  P 
in  that  it  contained  statements  made  to  the  Police 
corroborating  confessions  made  by  P.     These  con- 
fessions were  also  used  in  evidence  against  P.     On 
the  application  by  P's  counsel,  the  Advocate- Gen- 
eral certified  under  cl.  26  of  the   amended  Letters 
Patent  that  the  said  document  was  wrongly  admit- 
ted.    On  a  review  of  the  Full  Bench :  Hdd,  that 
having  regard  to  s.  162  of  the  Criminal  Procedure 
Code  (Act  V  of  1898),  the  said  document  ought  not 
to  have  been  admitted  or  used  in  evidence  against 
the  accused.     The  further  question  was  raised  by 
Counsel  for  the   accused   whether   the  confessions 
of  the  accused  were  irrelevant  under  s.  24  of  the 
Indian  Evidence  Act  (I  of  1872).     Held,  that  the 
confessions  were  rightly  a  dmitted  in  evidence.    Per 
Batty,  J. — It  is  not  sufficient  to  render  a  confession 
irrelevant  under  s.  24  that  there  may  have  been 
added  to  it  a  statement,  which  has  been  improperly 
induced  by  threat  or  promise.     In  order  to  make 
a  confession  irrelevant  it  must  be  shown  that  the 
confession   itself    was   improperly    induced.      Per 
Davab,  J. — In   the  absence  of   the    point   being 
reserved  or  certified  by  the  Advocate -General  the 
Full   Bench  has  no  right  to  sit  in  appeal  on  the 
decision  that  the  confession  was  legally  admissible 
in   evidence.     Emperor  v.  Nabayan  Raghunath 
Patki  (1907)     .         .  I.  L.  K.  32  Bom.  Ill 

ss.  25  and  26. 

8ee  Confession — Confessions  to  Police 
Officers. 

s.  26  (Criminal  Procedure  Code, 


1861,  s.  149). 


1. 


8ee  Confession — Confessions  to  Magis- 
trate        .  I.  L.  R.  15  Cale.  595 
2  C.  W.  N.  702 
I.  L.  R.  22  Bom.  235 
8ee  Confession — Confessions  to  Police 
Officers     .       I.  L.  R.  20  Bom.  165 

Village      'M.w.nBit— Magistrate. 


A  Village  Munsif  in  the  Madras  Presidency  is  a 
"  Magistrate  "  within  the  meaning  of  s.  26  of  the 
Evidence  Act,  1872.    Empress  v.  Ramanjiyya 

I.  L.  R.  2  Mad.  5 

2.  Police  officer  or  Magistrate 

of  a  Native  State.  The  words  "  police  officer  " 
and  ■'  Magistrate  "  in  s.  26  of  the  Indian  Evi- 
dence  Act  (I  of  1872)  include  the  police  officers 
and  Magistrates  of  Native  States  as  well  as  those 
of  British  India.     Queen- Empress  v.  Nagla  Kala 

I.  Ii.  R.  22  Bom.  235 

s.  27  (Criminal  Procedure  Code, 


1861-69,  s.  150). 

8ee  Confession — Confessions  to  Police- 
officers. 

VOL  II. 


EVIDENCE  ACT  (I  OP  1872)— contcf. 

s.  27— cottcW. 

8ee       Evidence — Criminal        Cases — 
Statements  to  Police-officers. 


s.  29. 


1. 


8ee  Verdict  of  Jdhy — Power  to  inter- 
fere WITH  Verdicts. 

20  W.  K.  Cr.  33 
—  s.  30. 

8ee  Confession — Confession  op  Prison- 
ers TRIED  JOINTLY. 

Retracted       confession — Evi. 


dence — Use  of  retracted  confession  as  against  person 
making  it  and  as  against  co-accused.  A  retracted 
confession  may  be  taken  into  consideration, 
that  is,  used  as  evidence,  not  only  as  against 
the  person  making  it,  but  as  against  persons  tried 
jointly  with  the  confessing  accused  for  the  same 
offence.  As  regards  the  person  making  it,  a  re- 
tracted confession  may,  even  without  any  corro- 
borative evidence,  form  the  basis  of  a  conviction. 
As  regards  other  co-accused,  although  corrobor- 
ative evidence  may  be  necessary,  it  is  not  neces- 
sary that  such  corroborative  evidence  should  by 
itself  be  sufficient  to  support  a  conviction ;  and, 
semhle,  that  a  conviction  based  on  the  unsupported 
evidence  afforded  by  the  confession  of  a  co-accused 
would  not  be  unlawful.  Queen-Empress  v.  Maiku 
Lai,  I.  L.  B.  20  All.  483,  followed.  Empress  v.  ^5- 
hootosh  CJiuckerhutty,  I.  L.  R.  4  Calc.  483,  discussed. 
Queen  v.  Mohesh  Biswas,  19  W.  B.  Cr.  16,  referred 
to.    Emperor  V.  Kehri  (1907) 

I.  L.  R.  29  All.  434 


2. 


Joint    trial — Confession — Plea 


of  guilty  by  one  of  the  accused — Use  of  his  con- 
fession against  the  rest — Criminal  Procedure  Code 
{Act  V  of  1898),  ss.  271,  342.  Where  an  accused 
person  has  pleaded  guilty  and  the  Court  is  prepared 
to  convict  on  that  plea,  it  is  contrary  to  the  spirit 
of  the  law  to  postpone  the  conviction  so  that  the 
person,  who  has  pleaded  guilty,  may  technically 
be  said  to  be  tried  jointly  for  the  same  offence  with 
other  co-accused  and  any  statement  in  the  nature 
of  a  confession  that  he  may  make  used  against  them. 
Queen-Empress  v.  Paltua,  I.  L.  B.  23  All.  53,  fol- 
lowed.    Emperor  v.  Kheoraj  (1908) 

I.  L.  R.  30  AU.  540 


3. 


Confession  of  co- 


accused,  who  pleads  guilty  at  joint  trial — Value  as 
against  the  other  accused.  When  one  of  several  accu- 
sed on  their  joint  trial  pleads  guilty,  it  is  not  always 
incumbent  on  the  Court  to  accept  the  plea  of  guilty 
and  remove  him  from  the  dock.  The  Court  may 
for  sufficient  reasons  refuse  to  accept  the  plea  of 
guilty  and  continue  to  try  him  jointly  with  the 
other  accused  and  then  in  the  trial  take  his  con- 
fession into  consideration  against  the  other  accused. 
Queen-Empress  v.  Pahuji,  I.  L.  B.  19  Bom.  195, 
Queen-Empress  v.  Paltua,  I.  L.  B.  23  AU.  53, 
Emperor  v.  Kheoraj,  /.  L.  B.  30  All.  540,  referred 
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EVIDENCE  ACT  (I  OP  1872)  —contd. 

s.  30 — concld. 

to  and  explained.     Sukdev  Tewari  v.  The  King- 
Ejiperob  (1909)  .         .        13  C.  W.  N.  552 

s.  31. 

See  Estoppel — Estoppel   by    Conduct. 
I.  L.  R.  14  Bom.  312 


s.  32. 


1. Statement  by  person  since 

dead — Admissibility  in  evidence  of  statement  in 
loriting  hy  person  who  could  have  been  called  as  a 
witness,  but  was  not — Statement  of  deceased  persons. 
Where  a  person,  although  alive  at  the  time  the 
plaintiff  closed  his  case,  was  not  called  as  a  wit- 
ness, statements  in  writing  by  such  person,  filed 
before  his  death,  in  support  of  the  plaintiff's  case 
were  held  by  the  Judicial  Committee  to  be  inad- 
missible in  evidence  as  statements  of  a  deceased 
person.  A  genealogical  table  purporting  to  have 
been  made  by  a  person  since  dead,  but  which  was 
shown  to  be  merely  an  exhibit  binding  on  him  for 
the  purposes  of  a  former  suit,  was  held  to  be  inad- 
missible in  evidence,  having  been  made  without 
the  pergonal  knowledge  and  belief  which  must  be 
found  or  presumed  in  any  admissible  statement  by 
a  deceased  person.  Jagatpal  Singh  v.  Jaoeshar 
Bakhsh  Singh  (1902)     .     I.  L.  R.  25  All.  143 : 

B.C.  L.  R.  30  I.  A.  27  ; 
7  C.  W.  N.  209 


EVIDENCE  ACT  (I  OP  1872)— confd. 
s.  32— confi. 


a. 


Proof  of  legitimacy — Admis- 


sibility of  evidence — Statements  as  to  heirs^  made  in 
accordance  with  practice  of  public  office — Proof  of 
legitimacy  of  heirs  named  in  such  statements.  A 
series  of  statements,  extending  from  1860  to  1890, 
by  a  wasiqadar,  made  in  accordance  with  the 
practice  of  the  wasiqa  office,  a  department  under 
Oovemment,  as  to  who  were  her  heirs,  and  made 
at  a  time  when  no  controversy  on  the  subject  was 
in  contemplation,  and  letters  written  by  her,  in 
reply  to  inquiries  by  the  wasiqa  officers,  explain- 
ing and  confirming  such  statements,  were  held  to 
be  admissible  in  evidence  in  support  of  the  legiti- 
macy of  such  heirs,  and,  under  the  circumstances, 
to  be  conclusive  in  their  favour.  Bagab  Ali 
Khan  v.  Anjttman  Ara  Begam  (1903) 

I.  li.  B.  25  AIL  236 
B.C.  L.  R.  30  I.  A.  94  ;  7  C.  W.  N.  465 


8. 


Proof   of    birth    of    heir- 


Admissibility  of  evidence — Document — Contempora- 
neous proof — JSfew  trial — Concurrent  decisions  on 
fact — Mithila  law — Sister"*  s  son — Agnate — Prefer- 
able heir.  Documents  which,  it  was  contended, 
were  inadmissible  against  the  appellant  on  the 
ground  that  they  were  res  inter  alios  acta  and 
did  not  come  within  any  of  the  classes  of  evi- 
dence enumerated  in  s.  32  of  the  Evidence  Act 
(I  of  1872)  were  held  to  be  admissible  against  him 
as  being  clearly  evidence  against  persons,  through 
whom  he  claimed.  On  an  issue  as  to  whether 
a  posthumous  son  had  been  bom,  to  whom 
the    respondent  would,   if  the   affirmative   were 


proved,  succeed  in  preference  to  the    appellant,  a 
document  in  Persian  characters  was  produced  writ- 
ten on  two  pieces  of  paper  of  very  different  textures 
fastened  together,  of  which  the  lower  portion  (which 
the  appellant  contended  was  a  forgery)  was  in  a 
different  hand-writing  from  that  of  the  upper  portion 
and  was  written  with  a  different  pen.     It  was  also 
objected  that  the  word  in  the  upper  portion  trans- 
lated  "  son  "  really  meant  only  "  child  "  or  '*  off- 
spring "  without  distinction  of  sex.     Edd,  that, 
even  if  the  appellant's  contentions  were  correct, 
other   expressions   in    the   upper   portion    of   the 
document  pointed  to  the  existence  of  a  son,  and  the 
fact  of  its  being  expressly  referred  to   in    another 
document  of  slightly  later  date  (the  genuineness    of 
which  was  not  impeached)  furnished  contempor- 
aneous proof  by  reference,  and  therefore  the  grave 
suspicion  attaching  to  the  document  did  not  imder 
the  circumstances  form  sufficient  ground  for  over- 
ruling   the    concurrent    decisions    of    the    Courts 
below.     A  new  trial  asked  for  on  the  grounds  that 
a  mass  of  evidence  had  been  improperly  received, 
and  that  the  earlier  document   above  referred  to 
was  so  clearly  a  forgery  that    injustice  would  be 
done,  if  the  decisions  appealed  from  were  allowed 
to  stand,  and  consequently  there  had  been  a  gross 
miscarriage  of  justice,  was  refused  on  the  above 
findings,  the  Judicial  Committee  being  of  opinion 
that  there  was  no  reason  for  departing  from  their 
usual  practice  of  declining  to  interfere  with  con- 
current   decisions  on    fact.     Semble :    Under  the 
Mithila  law  an  agnate  in  the  seventh  decree  is  a 
preferable  heir  to  a  sister's  son.     Rani    Srixiati 
V.  Khaqbndra  Narayan  Singh  (1904) 

I.  li.  R.  31  Calc.  871 
B.C.  li.  R.  31 1.  A.  127 

4.  Proof  of  relationship— fFif- 

nesses — Relationships.  On  a  question  of  relation- 
ship, the  statements  of  certain  witnesses,  who  were 
supposed  to  be  speaking  from  information  derived 
from  others,  were  sought  to  bo  made  admissible 
under  s.  32  of  the  Evidence  Act.  They  did  not 
however  state  the  persons  from  whom  they 
derived  that  information  nor  at  what  period 
of  time  they  derived  it.  Held,  that  the  Courts 
in  India  had  properly  applied  the  provisions 
of  8.  32  of  the  Evidence  Act,  in  rejecting 
this  evidence.  Shafiqfnnessa  v.  Shaban  Ali 
Khan  (1905)      .         .         .         .  9  C.  W.  N.  105 

5.  , .  Admission  hy 

plaintiff t  when  admissible  in  his  favour — Statement 
in  previous  depositions.  When  the  plaintiffs  sought 
to  establish  their  pedigree  by  proving,  inter  alia,  that 
A  and  B  were  brothers :  Held,  that  a  statement  to 
that  effect  made  by  one  of  the  plaintiffs  in  a  deposi- 
tion given  long  before  the  controversy  in  suit 
arose  was  admissible  in  evidence.  Jadtt  Nath 
Sarkar  v.  Mahkndra  Nath  Rai  (1907) 

12  C.  W.  N.  266 

s.  32  a). 

See  Evidence— Criminal    Cases— Dyino 
Declaration        .         6  C.  W.  N.  72 
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"EVIDENCE  ACT  (I  OP  1812)— contd. 

s.  32 — contd. 

See  Evidence — Criminal  Cases — Consi- 
deration OF,  AND  Mode  op  dealing 
WITH  Evidence     .       6  C.  W.  N".  921 

s.  32  (2) :  account  sales — 

See  Evidence — Civil  Cases — Account 
Sales         .        I.  L.  R.  28  Calc.  209 

1.  s.  32,  el.  (2)— Letter  of  advice. 

'On  the  trial  of  a  person  charged  with  forging  a 
railway  receipt  or  bill  of  lading  for  the  purpose  of 
obtaining  possession  of  certafri  goods  which  had  been 
sent  from  Delhi  to  Calcutta,  a  letter  from  the  con- 
signee at  Delhi  to  his  partner  in  Cfllcutta,  advising 
the  despatch  of  the  goods,  was  tendered  in  evidence 
under  s.  32,  cl.  2,  of  the  Evidence  Act  (I  of  1872), 
but  the  Court  refused  to  receive  it,  and 
intimated  a  doubt  whether  it  fell  within  the  ins- 
tances specified  in  the  section.  Queen  v.  Tarini- 
charan     Dey      .         .         .     9  B.  L.  R.  Ap.  42 


2. 


Marriage   register — Entry  in 


Mahomedan  marriage  register  to  prove  amount  of 
dotver  fixed.  A  register  of  marriages  kept  by  the 
Istahad,  since  deceased,  who  celebrated  this  mar- 
riage, in  which  register  was  entered  the  amount  of 
the  dower,  was  held  to  be  admissible  and  revelant, 
as  evidence  of  the  sum  fixed,  being  an  entry  in  a 
book  kept  in  the  discharge  of  duty  within  s.  2,  cl. 
(2),  of  the  Evidence  Act,  1872.  Zakeri  Begum  v. 
Sakina  Begum     .         .       I.  L.  R.  19  Calc.  689 

L.  R.  19  I.  A.  157 

3.  CliO"wkidari  register — Evi- 
dence Act  {I  of  1872),  ss.  32  (3),  35— Admissibility 
in  evidence — Chowkidari  register,  entry  of  chakran 
land  in,  if  made  in  discharge  of  official  duty — Made 
*'  in  the  ordinary  course  of  business."  Reg.  XX  of 
1817  does  not  impose  on  the  Daroga  any  duty  of 
keeping  a  register  of  chowkidari  chakran  lands. 
From  the  precise  and  uniform  character  of  the  en- 
tries as  to  such  lands  appearing  in  a  register  kept 
under  the  Regulations  :  Held,  that  there  could  be  no 
doubt  that  they  were  made  under  proper  direction 
in  the  ordinary  course  of  business  though  outside 
the  statutory  duty  of  the  person  who  made  them' 
That  s.  35  of  the  Evidence  Act  did  not  cover 
such  entries  but  s.  32  (2)  of  the  Act  applied 
and  they  are  admissible  in  evidence.  Ali  Nasir 
V.  Manik  Chand,  1.  L.  R.  25  All.  90,  referred 
to.  The  phrase  "  in  the  course  of  business  "  does 
not  apply  to  any  particular  transaction  of  an  ex- 
ceptional kind,  such  as  the  execution  of  a  deed  of 
mortgage,  but  to  business  or  professional  employ- 
ment in  which  the  declarant  was  ordinarily  or 
habitually  engaged.  The  "  business  "  referred  to 
may  be  of  a  temporary  character.  Ningawa 
V.  Bharmajjpa,  I.  L.  JR.  23  Bom.  63,  referred 
to.  Sheonandan  Singh  v.  Jeonandan  Dusadh 
(1908) 13C.W.K-.  71 

4.  — s.  32,  els.  (2)  and  (3)— Reci- 
tals in  mortgage  deed— Description  of 
■boundary — Statement    against     pecuniary    or    pro- 


EVIDBNCE  ACT  (I  OF  1872)— contd, 
s.  32— contd. 

prietary  interest.  The  plaintifiE  sued  in  1893  to 
recover  possession  of  certain  land.  The  defend- 
ants denied  the  plaintiff's  title.  The  plaintiff 
tendered  in  evidence  a  registered  mortgage-deed 
of  adjacent  land  executed  in  1877,  which  set 
forth  the  boundaries  of  the  land  comprised  in  the 
mortgage,  and  as  one  of  such  boundaries  referred 
to  the  land  in  question  as  then  belonging  to  the- 
plaintiff.  At  the  date  of  the  deed  there  was  no 
litigation  existing  between  the  present  litigants,  and 
at  the  date  of  the  present  suit  the  mortgagor  was 
dead.  Held,  that  tlie  statement  in  the  deed  was 
admissible  under  cl.  3  of  s.  32  of  the  Evidence 
Act  (I^of  1872)  as  a  statement  against  the  pecuniary 
or  proprietary  interest  of  the  mortgagor.  Ningawa 
V.  Bharmappa        .         .      I.  L.  R.  23  Bom.  63 

ss.  32  (2),  34— Entries  in  ac- 
counts— Corroboration.  The  plaintiff  relied  on 
entries  in  the  hand-writing  of  her  deceased 
husband  kept  in  the  ordinary  course  of  his 
business.  Held,  that  entries  in  accounts  relevant 
only  under  s.  34  of  the  Indian  Evidence  Act 
(I  of  1872)  are  not  alone  sufficient  to  charge  any 
person  with  liability  :  corroboration  is  required  ; 
but  where  accounts  are  relevant  also  under 
s.  32  (2),  they  are  in  law  sufficient  evidence  in 
themselves,  and  the  law  does  not,  as  in  the  case 
of  accounts  admissible  only  under  s.  34,  require 
corroboration.  Entries  in  accounts  may  in  the 
same  suit  be  relevant  under  both  sections,  and 
where  that  is  so  it  is  clear  that,  inasmuch  as  they 
are  relevant  under  s.  32  {2),  the  necessity  of  corro- 
boration prescribed  by  s.  34  does  not  arise. 
Though  accounts,  which  are  relevant  under  s.  32 
(2),  do  not  as  a  matter  of  law  require  corroboration, 
the  Judge  is  not  bound  to  believe  them  without 
corroboration  :  that  is  a  matter  on  which  he  must 
exercise  his  own  judicial  discretion  as  a  Judge  of 
fact.     Rampyarabai  v.  Balaji  Shridhar  (1904) 

I.  L.  R.  28  Bom.  294 

1. s.  32,  cl.  (3)— Deed  of  heir- 
ship— Declaration  of  party  against  proprietary 
interest — Presumption  of  party  being  dead.  In  1847, 
A,  a  Hindu  widow,  executed  in  favour  of  5  a 
varaspatra  (a  deed  of  heirship)  in  the  following 
terms  : — "  My  husband  has  died.  We  have  no 
issue,  and  you  are  a  son  of  my  husband's  cousin. 
Taking  this  into  consideration,  my  husband  ex- 
pressed his  wish,  when  he  was  on  the  point  of 
death,  that  all  the  houses  and  shops  situate 
in  Poona,  except  the  house  at  Benares,  should 
be  given  to  you,  and  that  you  should  be  made 
owner  of  all  money-dealings  connected  with 
Poona.  I  therefore,  'in  obeying  his  command, 
pass  this  deed  of  heirship  to  you,  and  make  you 
owner  of  all  the  property  mentioned  above  like 
our  son.  You  therefore  enjoy  the  property  in 
your  name  joyfuUy."  Under  this  varaspatra,  B 
took  possession  of  the  property  mentioned  therem 
and  enjoyed  it  during  his  lifetime.  After  his  death, 
his  gomasta  (agent)  managed  it  for  and  on  behalf 
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of  B*s  minor  son  C.  In  1881,  C  filed  a  suit  to 
redeem  a  house  and  a  garden,  part  of  the  property 
covered  by  the  varaspatra,  and  which  had  been 
mortgaged  by  ^'s  husband  in  1831.  One  of  the 
defences  to  this  suit  was  that  neither  C  nor  his 
father  was  the  heir  of  the  original  mortgagor, 
and  that  therefore  C  could  not  redeem  the  property 
in  dispute.  At  the  trial  C  produced  the  varaspatra 
of  1847  in  support  of  his  title,  alleging  that  he  had 
found  it  among  the  papers  of  the  old  gomasta 
of  his  father,  who  used  to  took  after  his  affairs 
diu-ing  his  minority.  Hdd,  that  the  varaspatra  was 
admissible  under  s.  32,  cl.  3,  of  the  Evidence  Act 
(I  of  1872),  as  it  was  manifestly  a  declaration  by  A 
against  her  proprietary  interest ;  for  by  it  she  divest- 
ed herself  of  her  widow's  estate  in  the  property, 
and  there  being  no  evidence  of  her  existence  after 
1847,  she  must  be  presumed  to  have  been  dead  in 
1881,  when  the  suit  was  filed.  Haei  Chintamak 
DiKSHiT  V.  MoEO  Lakshman 

I.  li,  R.  11  Bom.  89 

2.  Boad-cess  returns — Stateinents 

Made  by  deceased  tenants — Bengal  Cess  Act  {Bengal 
Act  IX  of  1880),  8.  95.  Semble  :  The  statements 
made  by  deceased  tenants  in  road-cess  returns 
liled  by  them  regarding  assets  of  the  tenancy 
are  not  admissible  in  evidence  under  s.  32  of  the 
Evidence  Act.  Hem  Chandra  Chowdhury  v. 
Kau  Peasanna  Bhaduei  .  I.  L.  R.  26  Calc.  832 

s.    32,   els.    (2),   (5)— Pedigrees— 


Evidence — Proof  of  pedigree — Knowledge  of  names  of 
ancestors  from  hearing  them  recited  on  ceremonial 
occasions — Pedigree  made  post  litem  motam — 
Controversy  in  a  different  matter  from  that  which 
if  after  suit  would  render  statement  inadmissible 
— Document  made  on  particular  occasion  for 
specific  purpose  treated  as  declaration — Proof  of 
heirship.  The  plaintiffs  sued  to  recover  immove- 
able property  as  next  heirs,  through  their  father, 
of  one  Gut  Sahai.  The  principal  defendant  was 
the  sister's  son  of  Gur  Sahai.  On  the  plaintiffs' 
oral  evidence  and  on  certain  pedigrees  produced  by 
them,  the  Subordinate  Judge  was  of  opinion  that 
Gur  Sahai  and  the  plamtiffs'  father  were  descended 
from  one  common  ancestor,  from  whom  they  were 
only  seven  degrees  removed  and  that  their  claim 
was  proved.  The  defendant  produced  a  pedigree, 
which  showed  that  Gur  Sahai  was  descended  from 
another  ancestor  than  that  stated  in  the  plaintiffs' 
pedgree  and  was  in  the  15th  degree  from  a  common 
ancestor,  and  the  plaintiff's  father  in  the  16th 
degree,  and  he  contended  that  under  Hindu  law 
heirship  did  not  extend  beyond  the  14th  degree, 
and  that  therefore  he,  though  only  a  sister's  son, 
was  to  be  preferred  to  such  remote  relations  as  heir. 
The  judgment  of  the  Court  of  the  Judicial  Com- 
missioner on  appeal  after  a  lengthy  and  adverse 
criticism  of  the  plaintiffs'  evidence,  concluded  as 
follows :  "  The  oral  evidence  to  prove  the  pedi- 
gree in  the  plaint  is  thus,  in  my  opinion,  of  as  little 
Talue  as  the  documentary  evidence  on  which  the 


EVIDENCE  ACT  (I  OP^187 2)— confi. 
s.  32 — coT^d. 


plaintiffs  relied,  and  at  the  hearing  of  the  appear 
practically  no  attempt  was  made  to  support  the 
finding  of  the  Subordinate  Judge.  The  only 
contention  was  that,  accepting  the  pedigree  filed 
by  the  appellant  (defendant),  the  plaintiffs  are 
heirs  of  Gur  Sahai,  as  according  to  it  they  are 
sa^nanodakas  and  therefore  in  the  absence  of  other 
nearer  heirs  excluded  the  defendant,  who  is  the 
son  of  Gur  Sahai' s  sister."  Heldy  that  the  above 
paragraph  did  not  under  the  circumstances  and  for 
the  reasons  stated  by  their  Lordships  of  the  Judi- 
cial Committee,  preclude  the  plaintiiJs  from  en- 
deavouring to  sustain,  on  this  appeal,  the  finding 
of  the  Subordinate  Judge  in  their  favour.  Held, 
also,  that  the  pedigree  put  in  by  the  plaintiffs  were 
not  ancient  family  records  handed  down  from 
generation  to  generation  and  added  to  as  a  member 
of  the  family  died  or  was  born ;  but  documents 
drawn  up  on  particular  occasions  for  a  specific 
purpose  by  members  of  the  family  and  were  accord- 
ingly to  be  treated  as  mere  declarations  made 
by  the  persons,  who  respectively  drew  them  up  or 
adopted  them.  One  of  the  pedigrees  datod  in 
1892  was  held  by  the  Court  of  the  Judicial  Com- 
missioner to  be  inadmissible  in  evidence  as  having 
been  made  post  litem  motam,  although  the  contro- 
versy, which  originated  in  1891,  did  not  relate  to  the 
heirship  to  Gur  Sahai,  but  referred  to  an  entirely 
different  matter.  Held,  it  was  wrongly  rejected 
as  evidence.  To  make  a  statement  inadmissible 
on  the  ground  that  it  was  made  post  litem  motam 
the  same  thing  must  be  in  controversy  before  and 
after  the  statement  is  made.  Freeman  v.  Phillips, 
4  M.  di  S.  4S6,  In  re  Shrewsbury  Peerage,  7  H.  L.  C. 
1,  and  Duke  of  Devonshire  v.  Neill,  2  Ir.  L  B.  132, 
followed.  The  pedigree  was  admissible  as  a  dec- 
laration made  by  a  deceased  member  of  a  family 
touching  the  family  reputation  on  the  subject 
of  its  descent.  A  pedigree,  also  rejected  by  the 
Judicial  Commissioner's  Court  as  inadmissible,  was 
one  signed  by  a  deceased  member  of  the  plaintiffs 
family,  in  the  hand-MTiting  of  such  deceased  mem- 
ber's son,  ti.nd  was  stated  to  have  been  obtained 
from  his  father  as  a  statement  of  the  family  des- 
cent for  the  purpose  of  being  given  in  evidence  in 
certain  criminal  proceedings.  Held,  that  it  had 
been  adopted  by  such  deceased  member  of  the 
family,  and  not  being  shown  to  be  post  litem  motam, 
it  was  admissible  in  evidence.  Kalka  Prasad  v. 
Mathura  Prasad  (1908)  .     I.  L.  R.  30  All.  BIO 

s.  32  (4). 

See  Trade  Mark. 

I.  Ij.  R.  25  Bom.  43a 

Proof  of  custom — Statement  as  to 

custom  as  to  adoption  by  widow  without  authority  of 
hu.iband.  The  lower  Court  having,  under  s.  32  of 
the  Evidence  Act,  I  of  1872,  admitted  in  evidence  a 
statement  signed  by  several  witnesses  to  the  effect 
that  a  widow  of  the  Kadva  Kunbi  caste  cannot 
adopt,  according  to  the  custom  of  the  caste,  with- 
out the  express  authority  of  her  husband  : — Held> 
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:EVIDENCE  act  (I  op  1872)— cowf*;. 
s.  32—contd. 


that  s.  32,  cl.  4,  of  the  Evidence  Act  was  not  appli- 
cable to  the  case,  as  the  evidence  was  required  to 
jDrove  a  fact  in  issue,  and  not  merely  a  relevant 
fact.  The  statement  was  therefore  inadmissible  to 
prove  the  alleged  custom.  Patel  Vandbavan 
Jekishan  v.  Patel  Manilal  Chunilal 

I.  L.  B.  15  Bom.  565 


s.  32,  cL  (5). 


1. 


See  Evidence,  admissibility  of. 

I.  Ii.  B.  34  Calc.  1059 

Belationship — Statement  hy  de- 


ceased person  as  to  relationship.  S.  32  (5)  of  the 
Evidence  Act  (I  of  1872)  does  not  apply  to  state- 
ments made  by  interested  parties  in  denial,  in 
the  course  of  litigation,  of  pedigrees  set  up  by 
their  opponents.     Naeaini  Kfar  v.  Chandi  Din 

I.  Ii.  B.  9  AH  467 


2. 


Statements 


of 


family  priest  as  to  relationship — Special  means  of 
knowledge.  Evidence  of  statements  made  by  a  de- 
ceased fan^ily  priest  as  to  the  relationship  of  the 
members  of  the  family  may  be  given  under  s.  32, 
cl.  5,  of  the  Evidence  Act.  Sham  Lall  Singh  v. 
Radha  Bibee  .         .         .         .     4  C.  L.  B.  173 


3. 


-^  Statement  as  to  the 


existence  of  relationship — Special  means  of  know- 
ledge. The  judgment  of  an  Appellate  Court,  revers- 
ing that  of  a  Court  of  first  instance,  on  a  question 
as  to  the  existence  of  a  relationship,  rested  mainly 
on  a  statement  recorded  in  prior  settlement  proceed- 
ings as  made  by  a  person,  since  deceased,  who  was 
employed  therein  as  muktear  by  certain  members 
of  the  family.  This  judgment  was  reversed  on  a 
second  appeal  by  the  Court  above,  on  the  ground 
that  the  statement  was  inadmissible,  not  coming 
within  the  meaning  of  Act  I  of  1872,  s.  32,  sub- 
s.  6,  as  that  of  a  person  having  special  means  of 
knowledge  on  the  question.  Held,  that  the  state- 
ment was  inadmissible,  as  it  appeared  that  his  only 
means  of  knowledge  were  from  his  being  instructed 
as  such  muktear,  he  not  having  been  a  member 
of  the  family,  nor  intimately  connected  with  it,  nor 
having  had  any  special  means  of  knowing  its  con- 
cerns. Held,  also,  that  the  Court  of  second  appeal 
had  rightly  declined  to  send  the  case  back  for  evid- 
ence to  be  taken  as  to  whether  he  had  or  had  not 
other  means  of  knowledge.  Sangram  Singh  v. 
Rajan  Bahi 

I.  L.  B.  12  Calc.;219  :  L.  B.  12  I.  A.  183 

4, and  ill.    (1) — Hearsay   evidence 

— Pedigree,  question  of — Proof  of  birth — State- 
ment of  deceased  father.  In  a  suit  on  a  promissory 
note,  to  which  the  only  defence  was  minority,  a 
statement  made  by  the  defendant's  father  (who 
-died  before  proceedings  by  way  of  suit  had  been 
contemplated)  to  a  witness  as  to  the  age  of  his 
son,  held  to  be  inadmissible  as  evidence  of  the 
-age  of  the  defendant  in  support  of  his  defence. 
BiPiN  Behary  Daw  v.  Sreedam  Chunder  Dey 

I.  Ii.  B.  18  Calc.  42 


EVIDENCE  ACT  (I  OP  lS*I2)—conid, 
s.  32— confeZ. 


5.  Pedigrees — Evidence     proving 

title  by  inheritance  to  raj  estates — Proof  of  pedigree 
— Estate  held  as  separate  under  the  Hindu  law.  A  raj 
estate  was  claimed  by  the  appellant  as  the  nearest 
agnatic  kinsman  of  the  last  Raja  in  possession,  who 
had  died  without  male  issue,  but  leaving  a  widow 
and  a  daughter  by  her,  both  of  whom  died  before 
this  suit.  The  claimant,  to  prove  his  title,  relied 
upon  a  pedigree,  not  stated  in  any  document  pro- 
duced that  had  existed  in  the  family  before  this  suit. 
The  genealogy  on  which  he  claimed  was,  however, 
identical  with  one  which  his  father  had  more  than 
once  asserted,  alleging  title  to  two  mouzahs  of  the 
raj  estate.  The  Raja  called  upon  to  answer  in  pro- 
ceedings at  settlement  had  not  given  a  direct  denial 
to  the  alleged  relationship.  On  the  contention 
that  there  were  steps  in  the  pedigree  as  to  which 
the  evidence  adduced  did  not  include  proof  of  state- 
ments made  by  a  deceased  person  who  had  means  of 
knowledge,  or  proofs  of  other  statements,  within 
s.  32  of  the  Indian  Evidence  Act  (I  of  1872),  and  as 
to  which  the  evidence  was  insufficient : — Held,  that 
the  evidence  taken  altogether,  oral  and  documen- 
tary, had  been  sufficient  to  prove  that  the  appellant 
was  related  to  the  deceased  Raja,  as  he  had  claimed 
to  be,  and  that  the  appellant  was,  as  heir  to  him, 
entitled  to  inherit  the  raj  estates  on  the  widow's 
death,  this  opinion  being  founded  on  the  document- 
ary evidence.  Bejai  Bahadur  Singh  v.  Bhupin- 
DAR  Bahadur  Singh.  Bejai  Bahadur  Singh  v. 
KOUNSAL  KiSHORE  PRASAD  .  I.  Ii.  B.  17  All.  456 

I,.B.  221.  A.  139 

6.  Statements         in 

pedigree — Statements  of  persons  who  cannot  be  pro- 
duced as  witnesses.  S.  32  of  the  Indian  Evidence 
Act,  which  makes  statements  in  a  pedigree  rele- 
vant, only  applies  when  the  statements  are  made 
by  persons  who  cannot  be  produced  as  witnesses. 
Accordingly  a  pedigree  is  inadmissible  in  the 
absence  of  evidence  to  that  effect.  Surjau  Singh 
V.  Sardar  Singh     .         .        L.  B.  27  I.  A.  183 

7.  ■ Pamily    custom — Evidence  of 

existence  of  family  custom  {of  primogeniture) — State- 
ments derived  from  deceased  persons.  A  witness  may 
state  his  opinion  as  to  the  existence  of  a  family 
custom  and  (in  this  case  a  custom  of  primogeniture) 
give  as  the  groimds  thereof  information  derived 
from  deceased  persons.  But  it  must  be  independ- 
ent opinion  based  on  hearsay,  and  not  on  mere 
repetition  of  hearsay :  see  Evidence  Act,  1872,  s.  32, 
sub-s.  5,  ss.  49  and  60.  Its  m  eight  depends  on  the 
character  of  the  witness  and  of  the  deceased 
persons.  Garurudhwaja  Parshad  Singh  v. 
Saparatjdhwaja  Parshad  Singh 

I.  L.  B.  23  All.  37 
Ii.  B.  27  I.  A.  238 

Reversing  decision  of  High  Court  in  Supurau- 
dhwaja  Prasad  v.  Gururaddhwaja  Prasad 

I.  Ii.  B.  15  AIL  147 


8. 


Date  of  birth,  proof  ot-^State- 


ment  of  deceased  relatives — Hearsay  evidence.    For 
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EVIDE1«"CE  ACT  (I  OF  1872)— cowii. 
s,  32 — eontd. 


the  purpose  of  the  decision  of  a  question  of 
limitation,  it  was  necessary  to  prove  the  date  of 
the  plaintiff's  birth.  The  plaintiff  and  one  of  his 
witnesses  each  spoke  to  statements  made  to  them 
by  relatives  of  the  plaintiffs,  who  were  since  de- 
ceased, relating  to  the  date  of  the  plaintiff's  birth. 
Hdd,  that  such  statements  were  admissible  in  evi- 
dence under  s.  32,  cl.  5,  of  the  Evidence  Act. 
Haines  v.  Guthrie,  L.  R.  13  Q.  B.  D:  818,  not 
followed.  Ram  Chandra  Dutt  v.  Jogeswar 
Narain  Deo        .         .      I.  L.  R.  20  Calc.  758 


9. 


•   Statements    as  to 

existence  of  relationship — Proof  of  age  and  order 
of  birth  of  children.  Case  in  which  the  plaint  in  a 
former  suit  verified  by  a  deceased  member  of  the 
family,  and  as  such  having  special  means  of 
knowledge,  was  held  admissible  imder  s.  32,  sub-s. 
5,  of  the  Evidence  Act  (I  of  1872),  to  prove  the 
order  in  which  certain  persons  were  bom  and 
their  ages.     Dhanmull  v.  Ram  Chunder  Ghose 

I.  Ii.  R.  24  Calc.  265 
1  C.  W.  N.  270 


10. 


Belationship,    proof     of— 


Statement  relating  to  the  existence  of  any  relationship 
contained  in  a  document  signed  hy  several  persons, 
some  only  of  whom  are  dead.  A  statement  relat- 
ing to  the  existence  of  any  relationship  contained 
in  a  document  signed  by  several  persons,  some  only 
of  whom  are  dead,  is  admissible  in  evidence  under 
cl.  5  of  B.  32  of  the  Evidence  Act.  Chandra 
Nath  Roy  v.  Nilmadhab  Bhuttacharjee 

I.  L.  R.  26  Calc.  236 
3  C.  W.  N.  88 


11. 


Age,    proof  ot— Statement  as 


to  age  of  a  member  of  a  family  by  another  member 
since  deceased — Admissibility.  A  statement  as  to 
plaintiff's  age,  made  by  his  sister,  was  admissible 
in  evidence  after  her  deceased,  under  s.  32  (6)  of  the 
Evidence  Act,  the  date  of  birth  being  the  com- 
mencement of  a  relationship  by  blood,  and  there- 
fore relating  to  the  existence  of  such  relationship 
within  the  meaning  of  the  sectioH.  Bam  Chandra 
Dutt  V.  Jogeswar  Narain  Das,  I.  L.  R.  20  Calc. 
758,  followed.  The  defendant  company's  pros- 
pectus contained  a  condition  that  evidence  of  age 
of  an  assured  would  be  required  to  be  furnished  in 
every  case  before  a  claim  under  a  policy  would  be 
paid  ;  and  recommended  assurers  to  provde  evid- 
ence of  age  as  soon  as  jwssible,  as  it  was  required 
on  settlement  of  claim  if  not  previously  produced. 
Semble  :  That  the  effect  of  the  condition  was  to 
throw  upon  the  assured  or  his  representatives  the 
onus  of  proving  the  correctness  of  the  age  as 
Warranted  by  the  assured.  Oriental  Govern- 
ment Security  Life  Assurance  Company  v. 
Narasimha  Chaei  (1901)   L  L.  R.  25  Mad.  183 

s.  82  (5),  (6). 

See   Title — Evidence    and    Proof    op 
Title— GtNERALi.Y  .  L.  R.  28  I.  A.  1 


EVIDENCE  ACT  (I  OF  \S12)—contd: . 

s.  21^—contd. 

s.   32,  cl.  (6)— Statement  iir 


"^ill — Words  not  purporting  or  operating  to  extin- 
guish an  interest  in  the  present  or  in  future — Regis- 
tration Act  {III  of  1877),  s.  17,  cl.  (b).  S.  17,  cl.  (6), 
of  the  Registration  Act  (III  of  1877)  does  not  ren- 
der a  passage  in  a  will  inadmissible  in  evidence  if  the 
words  of  it  do  not  purport  or  operate  to  extinguish 
an  interest  in  the  present  or  in  future,  but  state 
only  past  facts.  Such  a  statement  would,  if 
proved,  be  admissible  also  under  s.  32,  cl.  0,  of  the 
Indian  Evidence  Act  (I  of  1872).  Chamanbu 
Javje  IMahomed  Ali  Bohori  v.  Multanchand 
Shivram     .         .         .        I.  L.  R.  20  Bom.  562. 

2.  Horoscope.  In  a  suit  to  re- 
cover possession  of  immoveable  property,  the 
plaintiff  tendered  in  evidence  a  horoscope  which 
he  said  had  been  given  to  him  by  his  mother,  and 
had  been  seen  by  members  of  his  family  and  used 
on  the  occasion  of  bis  marriage.  He  was  unable  to 
^ay  by  whom  the  horoscope,  or  an  endorsement  on 
it,  which  purported  to  state  what  his  name  was, 
had  been  written.  Hdd,  that  the  horoscope  was 
not  admissible  under  s.  32,  cl.  6,  of  the  Evidence 
Act.  Ramnarain  Kallia  v.  Monee  Bibee. 
Ram  narain  Kallia  r.  GorAL  Dass  Singh 

I.  L.  R.  9  Calc.  613 


3. 


;- Horoscope — Age, 

suit  to  set  aside  a   decree  on  the 


proof  of.     In  a 

ground  of  minority,  the  plaintiff  relied  upon  a 
horoscope  to  prove  his  age.  Held,  following  Ram 
Narain  Kallia  v.  Monee  Bibee,  I.  L.  R.  9  Calc.  613, 
that  the  horoscope  was  not  admissible  under 
fl.  32,  cl.  0,  x)f  the  Evidence  Act.     Satis    Chunder 

MuKHOPADHYA  r.  MOHENDRO  L\L  P\rHUK 

I.  L.  R.  17  Calc.  849 

See  GouNDAN  v.  Goundan 

I.  L.  R.  17  Mad.  134 

8.  32,  cl.  (7)— Evidence  of  family 

CUQtom.  In  a  suit  to  establish  the  existence  of  a 
family  custom,  the  plaintiffs  offered  in  evidence  a 
deed  containing  a  recital  that  the  custom  of  the 
family  was  as  alleged  in  the  plaint,  and  a  covenant 
to  do  nothing  contrary  to  it.  The  deed  was  execu- 
ted before  action  brought  by  the  present  plaintiffs, 
and  also  by  a  plaintiff  who  had  died  since  the  insti- 
tution of  the  suit,  and,  as  the  plaint  alleged,  by  "  a 
considerable  majority  "  of  the  family,  but  the  de- 
fendant was  not  a  party  to  it.  Hdd,  that  the  deed, 
was  admissible  as  evidence  on  behalf  of  the  plaint- 
tiffs,  though  they  could  themselves  be  called  as 
witnesses ;  but  that,  though  admissible,  the 
custom  as  against  the  defendant  must  be  proved 
aliunde.  Hurronath  Mullick  i\  Nittanund 
MuLLiCK       .         .         .         .      10  B.  Ij.  R.  263 

8.  32,  cl.  (8)— Statement  of  police 


officer — Common  statement  by  a  number  of  persons. 
The  statement  of  a  police  officer  who  goes  abotit 
from  place  to  place  and  collects  information  from 
different   persons,    which    he   afterwards   puts    in> 
second  hand  before  the  Court,  cannot,  be  received* 


(     3943    ) 


DIGEST  OF  CASES. 


(     3944    ) 


EVIDENCE  ACT  (I  OP  1872)— contd. 

s.  32 — concld. 

as  evidence  under  the  Elvidence  Act,  I  of  1872, 
s.  32,  el.  8.  The  meaning  of  that  clause  is  that, 
when  a  number  of  persons  assemble  together  to 
give  vent  to  one  common  statement,  which  state- 
ment expresses  the  feelings  or  impressions  made  in 
their  mind  at  the  time  of  making  it,  that  statement 
may  be  repeated  by  the  witnesses,  and  is  evidence. 
Queen  v.  Ram  Dutt  Chowdhry 

23  W.  E.  Cr.  35 

ss.  32,  91. 

See  Dying  DECLARATioiir. 

I.  L.  R.  36  Calc.  659 

s.  33. 


1. 


See  Commission — Criminal  Cases. 

I.  L.  R.  19  Calc.  113 
I.  Ii.  R.  19  Bom.  749 

See    Evidence — Criminal     Cases — De- 
positions. 

See    Recognizance    to    :^eep    Peace — 
Second  Application  for  Security. 

22  W.  R.  Cr.  9,  36,  79 

Representatives  in  interest. 


In  order  to  satisfy  the  requirements  of  s.  33  of  the 
Evidence  Act,  the  two  suits  must  be  brought 
by  or  against  the  same  parties  or  their  represent- 
atives in  interest  at  the  time  when  the  suits  are 
proceeding  and  the  evidence  is  given.  Sitanath 
Dass   v.   Mohesh  CauNDER  Chuckerbutty 

I.  L.  R.  12  Calc.  627 


2. 


Incapacity     to    give      evi- 


dence. The  incapacity  to  give  evidence  men- 
tioned in  s.  33  of  the  Evidence  Act  need  not 
be  a  permanent  incapacity.  In  the  matter  of  the 
petition  of  Asgur  Hossein.  Empress  v.  Asgur 
HossEiN    I.  Ij.  R.  6  Calc.  774 :  8  C.  L.  R.  124 


3. 


Incapable,      of 


giving  evidence.'"  Discretion  of  Court — CdSh^^  in- 
capacity.  The  words  "  incapable  of  giving  evi- 
dence "  in  s.  53  of  the  ^Evidence  Act,  I  of  1872, 
denote  an  incapacity  of  a  permanent,  not  of  a 
temporary,  kind ;  and  when  a  witness  is  proved  to 
be  incapable  of  giving  evidence,  the  Court  has  no 
discretion  as  to  admitting  his  deposition.  But 
where  the  absence  of  a  witness  is  casual  or  due  to 
a  temporary  cause,  the  Court  has  such  a  discretion, 
if  his  presence  cannot  be  obtained  without  an 
amount  of  delay  or  expense  which,  under  the 
circumstances,  the  Court  considers  unreasonable. 
In  the  matter  of  Pyari  Lall     .     4.  C.  L.  R.  504 

Deposition  in  former  suit — 


Admission.  A  deposition  of  a  person  in  a  suit  to 
which  he  was  not  a  party  is,  in  a  subsequent 
suit  in  which  he  is  a  defendant,  evidence  against 
him  and  against  those  who  claim  under  or  pur- 
chase from  him,  although  he  is  alive  and  has  not 
been  called  as  a  witness.  S.  33  of  the  Evidence 
Act  (I  of  1872)  does  not  apply  to  such  a  deposition, 


EVIDENCE  ACT  (I  OP  1872)— conii. 

s.  33 — contd. 

but  it  is  admissible  under  the  sections  relating 
to  admissions,  although  it  might  be  shown  that 
the  facts  were  different  from  what  they  were 
stated  to  be  in  the  former  case.  A  statement  ia  a 
bill  of  sale  is  evidence  against  those  who  are 
parties  to  it.     Soojan  Bibee  v.  Achmut  Ali 

14  B.  L.  R.  Ap.  3  :  21  W.  R.  414 


5. 


Deposition        in 


former  suit,    H  N  died  on  16th  May  1854  without 
issue,  leaving  a  widow,  B.     B,  on  19th  May  1856, 
purported  to  adopt  8  in  accordance  with  an  alleged 
anumatipatra  executed  hy  H  N.     B  N,  the  uncle  of 
H  N,  died  on  6th  July  1855,  leaving  a  widow,  Jf,  in 
whose  favour  he  had  executed  an    anumatipatra, 
by  the  terms  of  which  she  was  to  have  the  manage- 
ment of  his  property  during  the  minority  of  the 
adopted  son,  in  whom  it  was  to  vest  on  his  adop- 
tion.  M  adopted  D  subsequently  to  the  adoption  of 
S.    After  the  death  of  M  N,  B,  as  widow  oi  H  N  and 
adoptive  mother  of  S,  brought  a  suit    against  M 
as  the  widow  oi  B  N  and  ignoring  the  existence  of 
D.     D  died,  and  on  his  death  M  adopted  N  on  4th 
April  1864.     In  a  suit  brought  by  M  as  the  mother 
and  guardian  of  N  to  have  the  adoption  of  S  de- 
clared   invalid : — Held,    that    the  depositions    of 
certain  witnesses  who  had   been   examined    in  the 
previous  suit  to  establish   the  fact  of  the  adoption 
oi  Shy  B   were   not,  under  s.  33,  Act   I   of    1872, 
admissible   in  evidence    against    the    plaintiff    M. 
Mrinmoyee  Dabea  v.  Bhoobunmoyee  Dabea 

15  B.  L.  R.  1 :  23  W.  R.  42 


6. 


Previous    depositions — Evi- 


dence given  in  proceeding  coram,  non  judice.  The 
evidence  of  a  witness  given  in  a  proceeding 
pronounced  to  be  coram  non  judice  cannot  be 
used  under  s.  33  of  the  Evidence  Act,  if  the 
witness  is  dead,  on  a  re- trial  before  a  competent 
Court.  B  charged  A  with  breach  of  trust,  and 
S  gave  evidence  in  support  of  the  charge.  A 
being  acquitted,  B  was  tried  for  making  a  false 
charge  and  S  for  perjury.  HeMf  (i)  that  the  depo- 
sitions given  by  witnesses  in  the  first  case  could  be 
used  against  B  in  the  second  case,  but  not  against 
8  under  s.  33,  Evidence  Act.  (ii)  That  the  word 
"  questions,"  ins.  33,  does  not  mean  "  aU  the  ques- 
tions," and  that,  though  additional  issues  were  in- 
volved in  the  second  trial,  yet  the  evidence  as  to 
the  issues  common  to  both  trials  was  properly 
admitted  at  the  second  trial  against  B.  In  re 
Rami  Reddi      .        .         .  I.  L.  R.  3  Mad.  48 


7. 


Deceased  witness- 


Criminal  trial,  deposition  in,  admissibility  of,  in  civil 
suit.  A  prosecution  was  instituted  by  S  against  N 
at  the  instance  and  on  behalf  of  F  for  criminal  tres- 
pass in  respect  of  a  certain  house,  and  on  his  own 
behalf  for  assault  and  insult.  S  gave  evidence  at 
the  trial  in  support  of  these  charges.  F  subse- 
quently brought  a  civil  suit  against  N  for  posses- 
sion of  the  same  house  under  s.  9  of  the  Specific 
Relief  Act.  8  died  before  the  institution  of  the 
civil  suit.     At  the  trial  of  the  civil  suit  the  deposi. 
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EVIDENCE  ACT  (I  OP  1872)— confd. 
8.  33— contd, 

tion  of  iS  in  the  Criminal  Court  was  tendered  by  F 
as  evidence  on  the  issue  of  possession.  Held,  that 
S  being  dead,  and  the  proceedings  being  between 
the  same  parties,  and  the  issues  being  substantially 
the  same,  the  deposition  of  S  was  admissible. 
FooLKissoBY  Dassee  V.  NoBiN  Chunder  Bhunjo 

I.  Ii.  B.  23  Calc.  441 


8. 


and  s.    32,   cl.  1 — "  Questions 


in  issue  " — Charges  added  at  sessions — Deposi- 
tions before  Magistrate — Witness  dying  or  abscond- 
ing— QtmlificaUon  of  Juryman.  In  the  pro- 
ceedings before  a  Magistrate  on  a  charge  of  caus- 
ing grievous  hurt,  two  (among  other)  witnesses, 
one  of  whom  was  the  person  assaulted,  were  ex- 
amined on  behalf  of  the  prosecution.  The  prisoners 
were  committed  for  trial.  Subsequently  the  pei-son 
assaulted  died  in  consequence  of  the  injuries  in- 
flicted on  him.  At  the  trial  before  the  Sessions 
Judge,  charges  of  murder  and  of  ciilpable  homicide 
not  amounting  to  murder  were  added  to  the  charge 
of  grievous  hurt.  The  deposition  of  the  deceased 
witness  was  put  in  and  read  at  the  Sessions  trial. 
Held,  that  the  evidence  was  admissible  cither  under 
s.  32,  cl.  1,  or  s.  33  of  the  Evidence  Act,  notwith- 
standing the  additional  charges  before  the  Sessions 
Court.  The  question  whether  the  proviso  to  s.  33 
of  the  Evidence  Act  is  appH cable— that  is,  whether 
the  questions  at  issue  are  substantially  the  same- 
depends  upon  whether  the  same  evidence  is  appli- 
cable, although  different  consequences  may  follow 
from  the  same  act.  At  the  trial  it  was  proved  that 
the  other  witness  who  had  been  examined  before 
the  Magistrate,  had  disappeared,  and  that  it  had 
been  found  impossible  to  serve  him  with  a  summons. 
Hia  deposition  was  put  in  and  read.  Held,  that  it 
was  properly  admitted  under  s.  33.  In  the  matter  of 
the  petition  of  Rochia  Mohato.  Empress  v. 
RooHiA  Mohato         .         .     I.  L.  K.  7  Calc.  42 

8  C.  L.  R.  273 


9. 


Depositions  of  tcit- 


nesses  taken  by  Consul  at  Zanzibar.  A  prisoner 
accused  of  having  committed  murder  at  Zanzibar 
was  sent  by  the  British  Consul  there  for  trial  before 
the  High  Court  at  Bombay.  The  Consul  could  not 
enforce  the  attendance  of  witnesses  at  Bombay,  but 
he  transmitted  \o  the  High  Court  the  depositions 
which  he  had  taken  in  the  course  of  the  enquiry  he 
had  held  with  regard  to  the  commission  of  the 
alleged  offence.  In  the  absence  of  the  witnesses, 
these  depositions  were  tendered  in  evidence  at  the 
trial  in  Bombay.  Held,  that  the  British  Consul  at 
Zanzibar  was  authorized  to  take  the  depositions, 
and  that  they  were  admissible  in  evidence  at  the 
trial  under  s.  33  of  the  E\ndence  Act  (I  of  1872). 
Empress  v.  Dossaji  Gulam  Husein 

L  Ii.  R.  3  Bom.  334 

10. Deposition  of  person  deny. 

ing  he  presented  petition  in  Court.  A 
deposition  made  by  a  pei-son  wherein  he  denied  on 
oath  that  he  had  presented  a  certain  petition  in 
Court  which  purported  to  be  from  him,  was  held  to 


EVIDENCE  ACT  (I  OF  1872)— coni<f. 

s.  33 — cordd, 

be  inadmissible  as  evidence  \mder  Act  I  of  1872,  s. 
33,  because  the  person  might  have  been  brought  into 
Court,  but  was  not  brought  by  those  who  pleaded 
the  said  deposition.  Bhgobtjn  Moyee  Dossee 
V.  Ambica  Churn  Sett     .         .      23  W.  R.  343 


11. 

ness 


Deposition  of  absent  wit- 
33   of    the    Evidence  Act,    de- 


Under  s 

positions   of   an  absent  witness  are    only  admis 
sible  when  the  prisoner  has  had  the  right  and  the 
opportimity  to  cross-examine.     Queen  v.  Etwaree 
Dharee      .        .         .        .       21 W.  R.  Cr.  12 


12. 


Deposition  of  ab- 


sent witness.  When  the  evidence  of  an  absent  wit- 
ness is  admitted  under  s.  33  of  the  Evidence  Act, 
1872,  the  groxmd  for  its  admission  should  be  stated 
fully  and  clearly  to  enable  the  High  Court  to  judge 
of  the  propriety  of  its  admission.  In  the  present 
case  the  High  Court  considered  that  the  evidence  of 
an  absent  witness  had  been  improperly  admitted 
because  there  was  nothing  to  show  that  by  ordinary 
care  and  the  use  of  ordinary  means  the  witness 
could  not  have,  been  produced.  In  order  to  make 
a  deposition  admissible  under  s.  33,  there  must  be 
evidence  that  the  accused  person  did  in  fact  have 
an  opportunity  of  cross-examining.  Queen  v. 
MowJAN  alias  Nane  Khan    .     20  W.  B.  Cr.  69 


13. 


Deposition^  of  ab- 


sent witnesses — Ground  for  absence.  Before  a  Ses- 
sions Judge  can,  under  s.  33,  Act  I  of  1872,  admit 
the  depositions  of  witnesses  given  in  a  former  judi- 
cial proceeding  as  evidence  before  him  instead  of 
and  in  place  of  the  oral  deposition  of  the  witnesses 
themselves,  it  ought  to  appear  that  the  presence 
of  the  witnesses  could  not  be  obtained  without  an 
amount  of  delay  or  expense  which  the  Court  con- 
siders unreasonable  ;  and  if  there  is  nothing  of  a 
special  nature  to  stand  in  the  way,  the  case  should 
be  adjourned  to  the  next  sessions  to  procure  the 
attendance  of  the  witnesses.  Queen  r.  Lakkan 
Santhal        .         .         .         .    21 W.  B.  Cr.  66 


14. 


Inconvenience  to  w^itnesses 


— Question  of  identification — Expense.  At  the  trial 
of  a  person  itor  an  offence  under  s.  411  of  the 
Penal  Code,  the  Court  of  Session,  imder  s.  33  of 
the  Evidence  Act,  1872,  used  against  the  accused 
the  evidence  of  the  owner  of  the  property  in  respect 
of  which  the  accused  was  charged,  and  of  his  wife 
taken  by  commission  during  the  enquiry,  and  the 
evidence  of  the  servant  of  those  persons  taken  at  the 
enquiry,  and  also  the  evidence  of  the  owner  of 
the  property  taken  during  the  trial  imder  a  com- 
mission issued  by  the  Sessions  Judge  under  s.  603 
of  the  Criminal  Procedure  Code.  The  grounds 
upon  which  the  Sessions  Judge  admitted  the  evi- 
dence taken  during  the  enquiry  were  that  the  at- 
tendance of  the  witnesses  could  not  be  procured 
without  an  expense  of  R500,  an  amount  which  he 
considered  unreasonable,  that  the  witnesses  would 
be  inconvenienced,  and  that  their  evidence  did  not 
concern  the  accused  personally,  having  reference 
only  to  the  identification  of  the  property  in  respect 
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EVIDENCE  ACT  (I  OP  1872)— contd. 

s.  33 — concld. 

of  which  the  accused  was  charged.  Held,  that  the 
Sessions  Judge  had  improperly  admitted  such 
evidence.  Inconvenience  to  witnesses  is  no  ground 
allowed  under  s.  33  of  the  Evidence  Act,  and  the 
^question  of  identification  was  a  most  material  one, 
and  the  evidence  of  the  witnesses  in  question  was 
of  the  utmost  moment,  the  whole  case  resting  on 
it ;  and  as  regards  the  ground  of  expense,  it  was 
impossible  to  consider  the  amount  unreasonable, 
considering  that  the  entire  case  rested  on  the 
evidence  of  those  witnesses,  and  that  the  accused 
had  not  cross-examined  those  whose  evidence  had 
been  taken  by  commission,  nor,  looking  at  his  posi- 
tion, could  he  arrange  for  their  cross-examination. 
Queen-Empress  v.  Burke     I.  L.  R.  6  All.  224 

s.  34. 


See  Evidence — Civii,  Cases — Accounts 
AND  Account  Books. 

See  Promissory  Notes — Assignment  of, 
AND  Suits  on,  Promissory  Notes. 

I.  Ii.  R.  29  Calc.  334 
Account  books — Amlahs—Furds- 


Accounts.  A  person  used  to  enter  all  his  receipts 
and  all  the  advances  he  made  to  his  amlahs  first 
in  a  khata  book.  The  amlahs  used  to  submit  furds 
embodying  the  expenses  incm-red  by  them  and 
these  used  to  be  regularly  checked  by  him.  He 
used  to  prepare  his  monthly  and  other  accounts 
from  the  khata  book  and  the  furds.  Held,  that 
these  accounts  having  been  kept  regularly  in  the 
course  of  business,  were  admissible  under  s.  34  of 
the  Evidence  Act,  even  though  the  khata  book  itself 
was  not  produced.  The  Deputy  Commissioner  of 
Barahanki  v.  Ram,  I.  L.  R.  27  Calc.  118  :  4  C.  W. 
N.  Ii7,  referred  to.  Peary  Mohon  Mcokerjea 
■V.  Narendra  Nath  Mookerjea  (1905) 

I.  L.  B.  32JCalc.  582 
B.C.  9  C.  W.  N.  421 

s.  35. 

See  Evidence — Criminal  Cases — Police 
Evidence,  etc.  I.  L.  B.  28  Calc.  348 

See  ante  s.  32  (2)        .     13  C.  W.  N".  71 

See  Wajb-ul-arz       .  10  C.  W.  H".  730 

Public   record.     S.  35  of  the 


EVIDENCE  ACT  (I  OF  1S12)— contd. 


1. 


Evidence  Act,  which  provides  "  that  any  entry 
in  an  official  public  book  which  is  duly  made 
by  a  public  servant  in  the  execution  of  his  duty, 
is  of  itself  a  relevant  fact  "  does  not  make  the 
public  book  evidence  to  show  that  a  particular 
entry  has  not  been  made  in  it.  In  the  matter  of 
Jug  GUN  Lall        .         .         .        7  C.  L.  B.  356 

2 Measurement  papers — Mea- 
surement papers  prepared  by  ameen  in  partition 
proceedings.  The  measurement  papers  prepared  by 
a.  batwara  ameen  deputed  by  the  Collector  to 
make  a  partition  do  not  come  within  s.  35  of  the 
Evidence  Act.  Mom  Chowdhry  v.  Dhiro  Miss- 
BAiN 6  C.  Ii.  B.  139 


s.  35 — contd. 


3. 


**  Batwara  khnsra** 


— Estates  Partition  Act  {Bengal  Act  VIII  of  1876), 
s.  64 — Measurement  papers,  sntry  made  in — "  Re- 
cord.'^  A  batwara  khasra  or  measurement  paper 
prepared  under  s.  54  of  the  Estates  Partition  Act 
(Bengal  Act  VIII  of  1876)  is  not  a  "  record  "  within 
the  meaning  of  s.  35  of  the  Evidence  Act  I  of  1872. 
An  entry  made  therein  of  the  name  of  a  tenant  in 
possession  is  not  admissible  in  evidence  under  that 
section.  Mohi  Chowdhry  v.  Dhiro  Missrain,  6  C. 
L.  R.  139,  referred  to.  Perma  Roy  v.  Rishen 
Roy  .         .         .         I.  Ii.  B.  25  Calc.  90 


4. 


Entries  by  Survey-ofiScer— 


Evidence  of  other  mortgage  than  one  sued  on — State- 
ment of  a  survey  officer  as  to  entry  as  occupant 
hoic  far  admissible.  Under  s.  35  of  the  Evidence 
Act  I  of  1872,  a  statement  by  the  survey  officer 
that  the  name  of  this  or  that  person  was  en- 
tered as  occupant  V7ould  be  admissible  if  rele- 
vant, but  it  would  not  be  admissible  to  prove 
the  reasons  for  such  entry  as  facts  in  another 
case.  GoviNDRAV  Deshmukh  v.  Rag  ho  Desh- 
mukh    .         .         .         .      I.  Ij.  B.  8  Bom.  543 


5. 


Entries    by  CoWectov— Land 


Registration  Act  {Bengal  Act  VII  of  1876),  s.  55 
' — Entry  in  register,  effect  of — Question  of  pos- 
sesion. ESntries  made  under  Bengal  Act  VII  of 
1876  by  the  Collector,  recording  the  names  of 
proprietors  of  revenue-paying  estates,  are  not 
evidence,  under  s.  35  of  the  Evidence  Act,  of  the 
fact  of  proprietorship.  1'hat  section  relates  to 
the  class  of  cases  where  a  public  officer  has  to 
enter  in  a  register  or  other  book  some  actual 
fact  which  is  known  to  him,  e.g.,  the  fact  of  a 
death  or  a  marriage.  The  entry  by  the  Collector 
in  the  register  under  Bengal  Act  VII  of  187  6  is 
not,  properly  speaking,  the  entry  of  a  fact.  It  is  a 
statement  that  the  person  is  entitled  to  the  pro- 
perty ;  it  is  the  record  of  a  right,  not  of  a  fact. 
Per  Garth,  C.J. — Semble  :  That  s.  66  of  Bengal 
Act  VII  of  1876  constitutes  the  Collector  a  com- 
petent Coiu-t  under  particular  circumstances  for 
determining  as  between  two  disputants  the  ques- 
tion of  possession,  and  his  recorded  decision  upon 
that  question  in  the  register  might  be  evidence  of 
the  fact  of  possession  as  between  those  two  parties. 
Ram  Bushan  Mahto  v.  Jebli  Mahto,  I.  L.  R.  6  Calc. 
853,  explained.  Saraswati  Dasi  v  Dhanpat 
Singh     .     I.  L.  E.  9  Calc.  431 :  12  C.  L.  B.  12 


6. 


Admission — Statement  in  decree 


— Practice  of  Mofussil  Courts.  In  a  suit  for  pos- 
session of  a  fishery,  the  plaintiff  sought  to  put 
in  evidence  an  admission  alleged  to  have  been 
made  in  the  year  1818  by  the  defendant's  predeces- 
sor in  title  in  a  "WTitten  statement  in  a  former  suit. 
The  only  evidence  of  the  admission  was  that  con- 
tained in  the  decree  in  the  former  suit,  the  ordinary 
part  of  which  was  prefaced  with  a  short  statement  of 
the  pleadings  in  the  suit.  Under  the  old  practice 
of  Mofussil  Courts,  it  was  the  duty  of  the  Court  to 
enter  in  the  decree  an  abstract  of  the  pleadings  in 
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each  case.  Held,  that  the  statement  in  the  decree 
was  evidence  of  the  admission  under  s.  35  of  the 
Evidence  Act  (Act  I  of  1872).  Lekraj  Kuar  v. 
Mahpal  Singh,  I.  L.  B.  5  Calc.  744,  referred  to. 
Pabbutty  Dassi  v.  Pueno  Chitndeb  Singh 

I.  li.  R.  9  Calc.  586 


7. 


A  dmission — A  bs- 


tract  of  'ple.ttdings  given  in  a  decree.  Qucere : 
Whether'  an  abstract  of  the  pleadings  given  in  a 
decree  is  legally  secondary  evidence  of  an  admis- 
sion alleged  to  have  been  made  in  such  pleadings. 
Parhutty  Dassi  v.  Purno  Chunder  Singh,  I.  L.  R.  9 
Calc.  586,  doubted.     Sfndee  Das  v.  Fatimului.- 

icissA 1  C.W.N.  513 

8.  Certificate  of  guardiansMp 

under  Act  XL  of  1858 — Minority,  evidence 
of.  A  certificate  of  guardianship  under  Act  XL 
of  1858  is  no  evidence  of  minority  under  s.  35 
of  the  Evidence  Act  (I  of  1872),  being  neither  a 
book  nor  a  register  nor  a  record  kept  by  any  ofl&cer 
in  accordance  with  any  law.  Satis  Chunder 
Mtjehopadhya  v.  Mohendro  Lal  Pathuk 

I.  li.  R.  17  Calc.  849 


9. 


Draft  plaint,  and  order   on 


petition.  The  plaintiff  sued  as  the  karnavan  of  a 
Mapilla  tar  wad  to  recover  lands  in  the  possession 
of  the  defendants^  who  were  a  donee  from  and  the 
descendants  of  a  previous  karnavan  and  their 
tenants.  An  issue  was  raised  as  to  whether  the 
rights  of  the  parties  were  governed  by  Makkatayom 
or  Marumakkatayom  law,  and  an  order  of  a  District 
Munsif  reciting  a  petition  to  which  the  alleged  pre- 
vious karnavan  was  a  party  was  put  in  evidence  to 
show  that  he  had  in  a  particular  instance  acted  in 
the  capacity  of  karnavan  of]a  Marumakkatayom 
tarwad.  The  rough  draft  of  a  plaint  which  had 
been  filed  by  the  alleged  previous  karnavan  was 
put  in  evidence  to  show  that  lie  admitted  having 
*  alienated  jjroperty  in  a  manner  which  would  be 
adverse  to  the  claim  of  his  tarwad.  Held,  that  the 
order  and  draft  plaint  were  admissible  in  evidence 
for  the  above-mentioned  purposes.  Observations 
as  to  documents  marked  as  exhibits  without  proof. 
Byathamma  v.  Avulla  .    I.  Xj.  R.  15  Meid.  19 


10. 


Judgment — Recital  in  a  judg- 


ment— Admission  of  jenrnVs  title.  In  a  suit,  by  a 
melkanomdar  to  redeem  a  kanom,  the  kanom 
document  was  proved  to  have  been  lost ;  it 
appeared  that  a  previous  suit  had  been  brought 
by  the  jenmi  to  redeem  the  same  kanom,  and 
the  judgment  in  that  suit,  in  which  it  was  stated 
that  the  defendants  admitted  their  position  as 
kanomdars,  was  tendered  in  evidence  to  prove 
the  jenmi's  title.  Held,  that  the  judgment  was 
admissible  in  evidence.   Thama  v.  Kondan 

I.  L.  R.  15  Mad.  378 


11. 


Entries   in   Collector's   re- 


gister— Land  Registration  Act  {Bengal  Act  VII 
of  1876) — Register  of  Collector  as  to  land  registra- 
tion.    Entries  in  a  register  made  under  Bengal  Act 


EVIDENCE  ACT  (I  OF  1S12)— contd. 

s.  35 — contd. 

VII  of  1876  by  the  Collector  are  entries  made 
in  an  official  register  kept  by  a  public  servant 
under  the  provisions  of  a  statute,  and  certified 
copies  of  such  entries  are  admissible  in  evidence 
for  what  they  are  worth.  Dictum  of  Garth,  C.J., 
in  Saraswati  Dasi  v.  Dhanpai  Singh,  I.  L.  R.  9 
Calc.  431,  dissented  from.  Shoshi  Bhooshun 
BosE  V.  GiBiSH  Chuxder  Mitter 

I.  li.  R.  20  Calc.  940 


i 


12. 


Teiskhana  paper — Public  re- 


cord— Admissibility  of  evidence — Bengt  Beg.  XII 
of  1817,  s.  16.  The  teiskhana  paper  kept  by 
patwaris  under  s.  16  of  Bengal  Regulation  XII 
of  1817  is  not  a  public  register  or  record  within  the 
meaning  of  s.  35  of  the  Evidence  Act,  and  is  not 
admissible  as  evidence  under  that  section.  Baij- 
nath  Singh  v.  Suhhu  Mahton,  I.  L.  B.  IS  Calc. 
534,  and  Mericic  v.  WaJcley,  8  A.  d:  E.  170,  referred 
to.     Samar  Dasadh  v.  Juggul  Kishore  Singh 

I.  Ii.  R.  23  Calc.  366 

13.  Certificate    of     guardian- 

sllip — Evidence  of  minority.  A  certificate  of 
guardianship  is  not  evidence  of  minority  when 
the  question  of  minority  is  in  issue.  Satis  Chunder 
Mukhopadhya  v.  Mahendro  Lal  Pathuk,  I.  L.  R. 
17  Calc.  849,  followed.  Gunjra  Kuar  v.  Ablakh 
Pande    .         .         .         .     I.  Ii.  E.  18  All.  478 


14. 


Entries      by       Settlement 


OfiO-Cers — Statements  of  fact  by  Settlement  Officer 
in  record  of  case — Public  record,  entries  in.  State- 
ments of  facts  made  by  a  settlement  officer  iu 
the  column  of  remarks  in  the  dharepatrak,  but 
not  his  remarks  for  the  same,  even  though  they 
may  consist  of  statements  of  collateral  facts  which 
it  was  no  part  of  his  duty  to  inquire  into,  are 
admissible  in  evidence  as  being  entries  in  a  pub- 
lic record  stating  facts  and  made  bj'  a  public 
servant  in  the  discharge  of  his  official  duty  within 
the  meaning  of  s.  35  of  the  Evidence  Act  (I  of  1872). 
Madhavrao  Appaji  Sathe  v.  Deonak 

I.  Ii.  R.  21  Bom.  695 


15. 


Even  if  the  word 


"  nadarad  "  had  the  meaning  contended  for,  and 
signified  that  the  right  of  pre-emption  no  longer 
existed,  it  was  an  entry  which  it  was  in  excess  of 
the  duties  prescribed  for  Settlement  Officers  in 
the  district  in  question  to  make,  and  therefore  no 
evidential  value  whatever  could  be  attached  to  it. 
f  n  the  matter  of  Jugjun  Lull,  7  C.  L.  B.  356,  and 
Queen-Empress  v.  Oreea  Chunder  Banerjee,  I.  L.  B. 
10  Calc.  1024,  referred  to.  Ali  Nasir  Khan  v. 
Manik  Chand  (1902)        .       I.  L.  R.  25  All.  90 

16,  Begulalion  No. 

VII  of  1822,  s,  9— Duties  of  Collectors  and  Settle- 
meni  Officers — Eritries  in  khewat  and  khatauni. 
Under  the  provisions  of  Regulation  No.  VII  of  1822, 
settlement  officers  had  to  ascertain  "  the  real  nature 
and  extent  of  the  interests  held,  more  especially 
where  several  persons  may  hold  interests  in  the 
subject-matter  of  different  kinds  or  degrees."  Hdd, 
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EVIDENCE  ACT  (I  OF  1872)— contd. 

s.  35 — contd. 

that  this  included  the  case  of  mortgagors  and 
mortgagees.  Held,  also,  that  the  entries  in  khewats 
and  khataunis  made  at  settlements  mider  Regula- 
tion No.  VII  of  1822  are  admissible  in  evidence 
under  s.  35,  Indian  Evidence  Act,  1872.  Robert 
Skinnee  v.  Chandan  Singh  (1908) 

I.  Ii.  E.  31  All.  247 


17. 


Usage — Management  of  Hindu 


temple — Turns  of  Management — Family  arrange- 
ment— Scheme  proved  hy  unbroken  usage  for 
nineteen  years.  The  office  of  manager  of  a  Hindu 
temple  was  vested  by  inheritance  in  eight  male 
descendants  of  the  last  holder  by  his  two  wives, 
four  by  each.  One  member  of  each  branch  held 
office  forgone  year  in  alternate  succession  until 
1881-82,  when  the  four  members  of  the  junior 
branch  including  the  appellant,  relinquished  their 
claim  in  favour  of  the  respondent,  a  member 
of  the  senior  branch.  In  a  suit  by  the  respondent 
against  the  appellant  in  effect  to  assert  his  term  of 
office  under  this  family  arrangement :  Held,  that 
an  unbroken  usage  for  nineteen  years  was,  as 
against  the  appellant,  conclusive  evidence  thereof. 
The  parties  were  competent  to  make  it,  for  it  in^- 
volved  no  breach  of  trust,  and  it  must  hold  good 
until  altered  by  the  Court  or  superseded  by  a  new 
arrangement.  Ramanathan  Chetti  v.  Muru- 
OAPPA  Chetti  (1906)       .     I.  L.  B.  29  Mad  283 

s.c.  L.  E,.  33  I.  A.  139 


18. 


Former    admissions — Onus 


prohandi — Plaintiff  to  prove  that  his  former  ad- 
missions were  untrue.  Where  the  defendant  in  an 
action  of  ejectment  denied  the  plaintiff's  title  by 
inheritance  and  pleaded  that  although  the  natural 
son  of  the  last  holder,  the  plaintiff  had  been 
adopted  by  a  third  party  : — Held,  that  on  proof 
of  admissions  contained  in  a  deed  of  gift  and  a 
power-of-attorney,  to  which  the  plaintiff,  but  not 
the  defendant,  was  a  party,  that  the  plaintiff 
had  described  himself  as  such  adopted  son,  the 
adoption  must  be  taken  to  be  established  in  the 
absence  of  satisfactory  proof  by  the  plaintiff  that 
the  admissions  were  untrue  in  fact.  Chandra 
Ktjnwab  v.   Chaudhri  Narpat  Singh  (1906) 

I.  L.  R.  29  All.  184 
s.e.  Ii.  B.  34  I.  A.  27 


19. 


ss.    35    and  48 — Wajib-ul- 


TirZ — Proof  of  custom — Admissibility  of  village 
wajib-ul-urz.  Held,  on  the  question  whether  there 
did  or  did  not  exist  a  custom  in  the  Bahruha 
clan  in  Oudh  excluding  daughters  from  inherit- 
ing, that  the  wajib-ul-urz  of  a  mouzah  in  the 
talukh,  stating  the  custom  of  the  Bahrulia  clan 
as  to  inheritance,  had  been  properly  received  in 
evidence  under  s.  35  of  the  Evidence  Act,  1872. 
Further,  that  this  custom  was  a  usage  of  the  kind 
which  Regulation  VII  of  1822  required  officers 
to  ascertain  and  record  ;  and  that  it  was  no  valid 
objection  that  this  wajib-ul-urz  had  been  prepared 
and  attested  by  officers  subordinate  to  the  settle- 
ment officer.     Semble :  That  had  it  been  the  case 


EVIDENCE  ACT  (I  OF  1872)— contd. 
s.  35 — concld. 


that  these  papers  were  rot  to  be  treated  as  records- 
describing  a  custom,  but  as  recording  only  the 
opinions  of  those  likely  to  know  it,  the  48th  section 
of  the  Act  would  have  made  them  admissible. 
Lekraj  Kuar  v.  Mahpal  Singh.  Raghtjbans 
Kuar  v.  Mahpal  Singh  .    I.  L.  B.  5  Calc.  744 

Ii.  B.  7  I.  A.  63 
6  C.  Ii.  B.  593 

20. Entry  in  record  kept  out- 

side  British  India.  Qucere :  Whether  s.  35  of 
the  Evidence  Act  apphes  to  an  entry  in  a  public 
register    or  record    kept    outside    British    India. 

PONNAMMAL   V.    SUNDARAM    PlLLAI 

I.  L.  B.  23  Mad.  49a 
s.  36. 

See  Evidence— Civil  Cases— Maps. 

7  .  W.  N.  849> 

See  Topographical  Survey  Map. 

11  C.  W.  N,  230 

s.  38^rrench  law — Statement  as  to 


French  Law — Unauthorized  Translation  of  Code 
Napoleon.  A  statement  contained  in  an  un- 
authorized translation  of  the  Code  Napoleon  as  to 
what  the  French  law  is  on  a  particular  matter  is 
not  relevant  imder  s.  38  of  the  Evidence  Act. 
Christien  v.  Delanney    I.  L.  B.  26  Calc.  931. 

3  C.  W.  N.  614 
s.  40. 

See  Khoti  Settlement  Act,  s.  17- 

I.  Ii.  B.  20  Bom.  475* 

ss.  40-43. 

See  Res  Judicata — Estoppel   by  Judg- 
ment      .         .      I.  Ii.  B.  6  Calc.  171 
I.  Ii.  B.  3  Bom.  3 
I.  L.  B.  16  Mad.  480 
I.L.  B.  20  Calc.  888 

s.    41 — Probate — Executor,  power  of, 

Tefore  Hindu  Wills  Ad— Probate  Act  {V  of  1881), 
ss.  2,  149-  S.  41  of  the  Evidence  Act  is  apphcable 
to  probates  granted  prior  to  the  passmg  of  the 
Hindu  Wills  Act.  Grish  Chundeb  Roy  v. 
Broughton        .         .         I.  L.  B.  14  Calc.  861 

ss.  41,44. 

See  Divorce  Act,  s.  17. 

I.  L.  B.  22  A,  270 
s.  42. 


See  Trade  Mark. 

I.  L.  B.  25  Bom.  433- 

__-  Judgments — Judgment  as  to  trans- 
ferability of  tenures  in  adjoining  villages — Evidence  of 
custom  or  usage.  In  a  suit  by  the  landlords  to 
avoid  the  sale  of  an  occupancy  holding  in  their 
mouzah  and  eject  the  purchaser  thereof,  one  of  the 
questions  was  as  to  the  existence  of  a  custom  or 
usage  under  which  the  raiyat  wras  entitled  to  sell 
such  a  holding.  Held,  that  a  judgment  of  the  High 
Court  as  to  the  transferability  of  similar  tenures  in. 
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:EVIDE]SrCE  ACT  (I  OP  lS72)—contd. 
s.  42 — concld. 


an  adjoining  village  of  the  same  pergunnah  is 
admissible  as  evidence  of  such  usage  under  s.  42  of 
the  Evidence  Act.    Dalolish  v.  Guzuffer  Hassain 

I.  Ij.  B.  23  Cale.  427 

s.      43 — Judgments       inter       alios — 


Admissibility — Approbating     and     reprobating     hp 
same  person,  rule    against — Application — Right    of 
lessor  against  partner  of    lessee.     A  lessor  sued  to 
recover  his  rents  from  his  lessee  as  well  as  from  a 
third  party  on  the  allegation  that  his  lessee  and 
such  third  party  were  partners  and  that  the  lease 
had  been  acquired  for  the  purposes  of  the  partner- 
ship business,  in    proof    whereof  he  reUed  on  a 
decree  passed  on  an  arbitration  award  made  in  a 
suit  for  dissolution    of   partnership   between    the 
lessee  and  the  third  party,  declaring  that  the  lease 
was  acquired  for  partnership  purposes  and  that  the 
partners   were   equally  liable  for  the   debts   and 
equally  entitled  to  the  outstanding  dues  of  the 
partnership  business.     It  was  further  proved   that 
in  a  suit  by  the  lessee  to  recover  some  of  the  out- 
standing dues,  the  third  party,    relying    on    the 
award,  had  claimed  and  recovered  a  share  of  the 
money  sued  for.     Per  Ghose,  J. — The  judgment 
passed  upon  the  award  was  relevant  in  this   case 
upon  the  question  whether  the  lease  was  acquired 
by  the  lessee  for  his  own  benefit  or  as  partnership 
property  and  the  plaintiff  was  entitled  to  recover 
rent  from  both  the  partners.     Bhitto  Kunwar  v. 
Keshx)  Pershad  Misser,  1  C.  W.  N.  265  :  s.c.  I.  L.  R. 
19  All  277  ;  Oujju  LaU  v.  Fatteh  LaU,  I.  L.  R.  6 
C'alc.  171  ;  Surender  Nath  Pal  Chotcdhuri  v.  Brojo 
Nath  Pal  Chowdhuri,  I.  L.  R.  13  Calc.  352  ;  Tepu 
Khan  v.  Rajoni  Mohun  Das,  2  C.  W.  N.  501 :  s.c. 
I.  L.  R.  25  Calc.  522 ,  Ram  Ranjan  Chakerhati  v. 
Ram  Narain  Singh,  I.  L.  R.  22  Calc.  533,   referred 
to.     Per  Geidt,  J. — Neither  the  award  nor  the 
conduct  of  the  third  party  in  the  subsequent  suit 
was  admissible  as  evidence  in  this  case  to  prove 
that  the  third  party  was  liable  to  the  plaintiff  for 
rent.     Whately   v.    Menheim,    2  Esp.    608  {Mich. 
T.  38  Geo.   Ill),  and  Gujju  LaU  v.  Fatleh  LaU, 
I.  L.  R.  6  Calc.  171,  referred  to.     Tepu  Khan  v. 
Rajoni  Mohun  Das,  2  C.  W.  N.  501  :    s.c.  I.  L.  R. 
25  Calc.  522,  and  Ram  Ranjan  Chakerbati  v.   Ram 
Narain  Singh,  I.  L.  R.  22  Calc.  533,  considered. 
Per  Geidt,  J. — The  mere  existence  of  a  judgment, 
its  date  and  legal  consequences  are  conclusively 
proved  as  against  all  the  world  by  the  production 
of  the  record,  but  it  furnishes  no  proof  whatever  of 
collateral  facts,  even  though  as  between  the  parties 
to  such  judgment  themselves  such  facts  must  have 
been     proved.    'Per   Geidt,     J. — Judgments     in 
personam  are  conclusive  against  third  persons  (but 
not  in  their  favour)  of  the  relationship  between  the 
parties  and  of  the  extent  of  the  relation.     In  the 
'Circumstances  of  the  case  the  Court  made  a  decree 
against  both  the  lessee  and  the  third  party,  the 
liability  of  the  latter  being  restricted  solely  to  his 
interest    in    the    leasehold.     Abinash    Chandra 
<Chatte»jeb  V.  Paresh  Nath  Ghose  (1905) 

8  C.  W.  N.  402 


EVIDENCE  ACT  (I  OF  1872)— conii. 


s.  44. 


See    Fraud — Alleoing    or      Pleading 

Fraud  .     I.  L.  R.  12  Calc.  156 

I.  L.  R.  27  Calc.  11 

See  Fraud — Effect  op  Fraud. 

I.  Ij.  B.  6  Bom.  703 

See  Insolvent  Act,  s.  9. 

I.  L.  R.  21  Bom.  205 

See  Res  Judicata — Competent  Court — 
— General  Cases. 

I.  L.  R.  15  Mad.  498 

See  Res  Judicata — Parties — Same  Par- 
ties OR  THEIR  Representatives. 

I.  li.  R.  6  Bom.  703 

See  Ri<}HT  OF  SmT — 

Decrees  ;       .         .     5  C.  W.  N.  559 

Fraud  .        .        .     7  C.  W.  N.  353 

L  . —  Com.peteiit  Court.  Per  Curiam  t 

The  words  "  not  competent "  in  s.  44  of  the 
Evidence  Act  refer  to  a  Court  acting  without 
jurisdiction.     Kettilamma  v.  Kelappan 

I.  li.  R.  12  Mad.  228 


I 


2. 


Fraudulent  decree — Res  judi- 


cata— Evidence — Competence  of  party,  against  whom  a 
former  judgment  is  set  up  as  constitiUing  res  judicata, 
to  show  that  such  judgment  was  obtained  by  fraud  or 
collusion.  When  a  subsisting  judgment,  order  or 
decree,  which  is  relevant  under  8.  40,  41  or  42  of  the 
Indian  Evidence  Act,  1872,  is  set  up  by  one  party 
to  a  suit  as  a  bar  to  the  claim  of  the  other  party,  it 
is  not  necessary  for  the  party  against  whom  such 
judgment,  order  or  decree  is  set  up  to  bring  a  sepa- 
rate suit  to  have  the  same  set  aside ;  but  it  is  open 
to  such  party,  in  the  same  suit  in  which  such  judg- 
ment, order  or  decree  is  sought  to  be  used  against 
him,  to  show,  if  such  be  the  case,  that  the  judg- 
ment, order  or  decree  relied  upon  by  the  other  side 
was  delivered  by  a  Court  not  competent  to  deliver 
it,  or  was  obtained  by  fraud  or  collusion.  Nistarini 
Dassi  v.  Nundo  Loll  Rose,  I.  L.  R.  26  Calc.  891  ; 
Rajib  Panda  v.  Lakhan  Sendh  Mahapnira,  I.  L. 
R.  27  Calc.  11  ;  and  Bansi  Lai  v.  Ramji  Lai, 
I.  L.  R.  20  All.  370,  referred  to.  BaNsi  Lal  v. 
Dhapo  (1902)  .         .      I.  li.  R.  24  All.  242 


3. 


Fraud — Power  of 


Court  to  treat  as  a  nullity  the  decree  of  another  Court 
obtained  by  fraud — Heir  of  a  party  to  a  fraud  not 
bound  by  the  act  of  his  ancestor.  Where  by  means 
of  a  fraud  practised  on  the  Court  the  owner  of 
considerable  property,  both  moveable  and  immove- 
able, caused  a  decree  to  be  passed  against  himself 
as  defendant  in  a  coUusive  suit  upholding  a  ficti- 
tious waqf-namah,  by  which  it  was  intended  to  tie 
up  the  property  in  perpetuity  for  the  benefit  of  the 
direct  descendants  of  the  waqf  to  the  exclusion  of 
bis  collateral  heirs :  Held,  on  suit  by  such  heirs 
to  recover  possession  of  their  share  by  inherit- 
ance of  the  property  so  dealt  with,  (i)  that  a  Court 
which  was  otherwise  competent  to  entertain  the 
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EVIDENCE  ACT  (I  OP  l8^2)—contd. 
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suit  had  jurisdiction,  on  the  finding  that  it  had  been 

obtained  by  means  of  fraud,  to  treat  the  previous 

decree  as  a  nullity,  and  (ii)  that  the  plaintiffs  were 

not  prevented  from  setting   up  the  plea  that  the 

,  previous  decree  had  been  obtained  by  fraud  by  the 

fact  that  the  person,  who  practised  such  fraud,  was 

their  predecessor  in  title.    Nistarini  D-issi  v.  Nundo 

Lai  Bose,  I.  L.  R.  26  Gale.  891  ;  Bandon  v.  Becker, 

\3Cl.d;  Fin.^479;  Bajih  Panda  v.   Lahhan  Sendh 

\  Maha'patray  I.  L.   R.   27  Gale.  11  ;    Ahmedbhoij 

iHubibJioy  v.    Vuleebhoy    Gassuivbhoy,    I.  L.  B.  6 

\Bom.  703  ;  Prudham  v.  Philips,  2  Ambler  763  ;  and 

[Williams  v.  Lloyd,  5  Bing.  N.  C.  741,  referred  to. 

[Baekatunnissa  v.  Fazl  Haq  (1904) 

'  I.  L.  R.  26  A11.272 

4.  ^         Letters  of  administration— 


^uit    for  rent  by  administrator — Tenants^  plea  that 
Uetfers  of  administration,  were  obtained  by  misrepre- 
sentation, if    eniertainable — Fraud — Civil  Procedure 
ICode  (Act  XIV  of  18S2),    ss.    562,    566— Remand. 
jplaintiff    having  obtained  letters  of  administration 
[to  the  estate  of  a  deceased  landlord  sued  a  tenant 
[for    rent.      The  latter  in  his  written  statement 
lobjected  that  the  letters  of  administration  had  been 
[obtained  upon  a  misrepresentation  by  the  plaintiff 
|as    to    his    relationship  with  the  intestate  :  Hdd, 
that  assuming  that  the  letters  of    administration 
Bould  be  regarded  as  an  order  within  the  meaning 
jf  s.  44  of  the  Evidence  Act,  the  allegations  of  the 
lefendant   were  not  such  as  would  entitle  him  to 
go  into  evidence  for  the  purpose  of  proving  that 
the  letters  of  administration  were  invalid  in  law. 
[That  such  a  defence  could  not  be  successfully  raised 
liso  long  as  the  letters  of  administration  were  not 
revoked  by  a  competent  Court.     Payment  of  rent 
to  the  plaintiff  by  the  defendant  would  afford  the 
latter  full  indemnity  against  the  claim  of  any  other 
jartv.     Rajib  Panda  v.  Lakshan  Mahapatra,  I.  L. 
?.  27  Gale.  11,  and  Pundit  Prayag  Raj  v.  Gauharan 
\Pershad  Tewari,  6  C.   W.  N.  787,  distinguished. 
IAmbica  Churn  Das  v.  Kaia  Chandra  Das  (1906) 

10  C.  W.  N.  422 

s.  45. 


See  Thumb-impressions. 

9  C,  W.  N.  520 

s.  47— Handwriting,  proof  of— Do- 

zument — Witness  proving  handivriting.     In  proof  of 

,  document  a  witness  stated  that  he  was  acquainted 

|with  the  handwriting  of  the  writer,  but  he  was  not 

isked  in  examination-in-chief  any  question  which 

rould  elicit  any  of  the  several  matters  indicated  in 
bhe  explanation  to  s.  47  of  the  Indian  Evidence  Act 
(I  of  1872).  The  witness  was  not  cross-examined 
)n  the  point.  Hdd,  that  the  law  on  the  point  is 
sorrectly  stated  in  Taj'^lor  on  Evidence  to  be  as 
follows  : — "  A  witness  need  not   state  in  the  first 

istance  how  he  knows  the  handwriting,  since  it  is 
the  duty  of  the  opposite  party  to  explore  on  cross- 
examination  the  sources  of  his  knowledge,  if  he  be 

lissatisfied  with  the  testimony  as  it  stands."     It  is 


EVIDENCE  ACT  (I  OF  1872)— contd. 

s.  47— concW. 

within  the  power  of  tho  presiding  Judge  and  oftem 
may  be  desirable  to  permit  the  opposing  advocate 
to  intervene  and  cross-examine  so  that  the  Court 
may  at  that  stage  be  in  a  position  to  come  to  a 
definite  conclusion  on  adequate  materials  as  to  the 
proof  of  the  handAvriting.  Shank arrao  v.  Ramji 
(1904)      ....    I.  L.  R.  28  Bom.  58 

s.  48. 

See  Bhale  Sultan  Chati-ri  Tribe. 

I.  L.  B  30  All.  1 

See  Right  op  Occupancy — ^Transfer  of 
Right     .         .  I.  L.  R.  23  Calc.  427 
I.  L.  R.  26  Calc.  184 
s.  50. 

I.  L.  R.  5  Calc.  566 
I.  L.  R.  5  All.  233 


See  Adultery 
—  s.  54. 


Cases — Pee- 


See    Evidence— Criminal 
vious  Convictions. 

See  Penal  Code,  s.  400. 

I.  L.  R.  32  Mad.  179^ 

—  s.  57. 

See  Religion,  Offences  relating  to 

I.  L.  R.  7  All.  461 

Registering  officer— "Cowri" — Re- 


and     67— Proof    of 

To    prove     the   execu- 


gistered  power -of -attorney — Judicial  notice.  A  ret^is- 
tered  power-of-attorney  admitted  under  a.  57  of  the 
Evidence  Act  without  proof,  the  registering  officer 
being  a  Court  under  s.  3  of  the  Act.  Kristo  Nath 
KooNDOo  V.  Brown     .      I.  L.  R.  14  Calc.  176 

1.  . ss.    60 

execution  of     deed. 

tion  of  a  bill  of  sale  executed  in  their  favour  by 
the  plaintiff's  father,  the  defendants  called  a  kazi, 
who  deposed  that  the  vendor  came  before  him, 
accompanied  by  witnesses,  and  acknowledged  the 
execution  of  the  deed,  which  was  then  registered. 
The  lower  Appellate  Court  found  it  was  sufficiently 
proved.  On  special  appeal  to  the  High  Court  it 
was  contended  that  the  execution  was  not  suffici- 
ently proved  under  s.  67,  Act  I  of  1872.  Hdd,  that 
the  proof  of  execution  was  sufficient ;  direct  evid- 
ence of  the  hand -writing  of  the  executant  was  not 
necessary  under  s.  67.  It  was  not  intended  by  s. 
60  to  exclude  circumstantial  evidence  of  things 
which  can  be  seen,  heard,  or  felt.  Neel  Kanto 
Pundit  v.  Juggobundoo  Ghose 

12B.  Ii.  R.  Ap.l8 

2.  Writer  of  document  and  sub- 
scribing "Witness.  The  Evidence  Act  does  not 
require  the  writer  of  a  document  to  be  examined 
as  a  witness,  nor  does  s.  67  of  that  Act  require 
the  subscribing  witnesses  to  a  document  to  be 
produced.     Abdool  Ali  v.  Ab'door  Rahman 

21  W.  R.  42a 

—  ss.  61,    65,  66— Secondary  evid. 


ence,  admissibility  of— Objection  to  recejiion  of 
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EVIDENCE  ACT  (I  OF  1872)— contd. 

_     .  s.  61 — concld. 

.evidence— Evidence  Act  {I  of  1872),  ss.  FA,  65  and 
66.  No  objection  should  be  allowed  to  be  taken  in 
the  Appellate  Court  as  to  the  admissibility  of  a 
copy  of  a  document,  which  was  admitted  in  evid- 
ence in  the  Court  below  without  any  objection. 
Kameshwar  Pershad  v.  AmanuttuUa,  I.  L.  R.  26 
Calc.  53,  dissented  from.  Kishori  Lal  Goswami 
V.  Eakhal  Dass  Banebjee  (1904) 

I.  L.  R.  31  Calc.  155 

Si  63. 

See  Remand — Ground  for  Remand. 

24  W.  R.  232 

— SS.63,  64. 


See  post,  ss.  90  and  114. 
^_  s.  65. 


See  Confession — Confessions  to  Magis- 
trate    .         .     I.  Ii.  R.  9  Mad.  224 

See  Evidence — Civil  Cases — Secondary 
Evidence. 

See  Limitation  Act,   1877,  s.    19— Ack- 
nowledgment OF  Debts. 

I.  Ii.  R.  15  Mad.  491 

See   Onus   of   Proof — Possession    and 
Proof  of  Title. 

I.  L.  R.  18  Calc.  201 
Ii.  R.  17  I.  A.  159 


1. 


ss.  65  els.  (e)  and  (g),  74. 

See  Evidence   .   I.  L.  R.  34  Calc.  293 

—  s.  68. 

See  Bond,  execution  of. 

L  L.  R.  30  Mad.  251 

See  Deed — Execution. 

I.  Ii.  R.  20  All.  532 
2  C.W.N.  603 
5  C.  W.  N.  454 

See  "  Transfer  of  Property  Apt,  s.  59." 
I.  L.R.  32  Mad.  410 

Unattested  document — Mort- 


.gage— Transfer  of  Property  Act  {IV  of  1882),  s.  59 
— Inadmissibility  of  the  unattested  document  in 
evidence  to  prove  the  debt.  A  mortgage  for  more 
than  RlOO  which  has  been  prepared  and  accepted, 
but  which  is  not  attested,  is  invalid,  and  it  cannot 
be  used  in  proof  of  a  personal  covenant  to  pay, 
being  excluded  by  s.  68  of  the  Evidence  Act. 
Madras  Deposit  and  Benefit  Society  v.  Oon- 
NAMALAi  Ammal      .         .      I.  L.  R.  18  Mad.  29 


2. 


Surety  "bond  pur- 


porting to  hypothecate  immoveable  property — Bond 
not  propetly  attested — Transfer  of  Property  Act  {IV  of 
1882),  s.  59.  Where  a  surety  bond  purported  to 
hypothecate  immoveable  property,  though  it  was 
not  registered  and  attested  by  two  witnesses,  a 
personal  decree  could  be  passed  on  it  against  the 
.surety  inasmuch  as  the  document  was  evidence  of  a 


EVIDENCE  ACT  (I  OP  1872)— co^i^. 
. s.  68 — concld. 


money -debt.  Madras  Dzposit  and  BenefU  Society 
V.  Oonnamalai  Ammal,  I.  L.  R.  18  Mad.  29,  dis- 
sented from.  SoNATUN  Shaha  v.  IDinonath 
Shaha  .         .         .     I.  L.  R.  26  Calc.  222 

M  3  C.  W.  N.  223 

Mortgage  bond,    proof    of. 


Where  a  mortgage  bond,  which  was  on  the  face 
of  it  attested  by  more  than  two  witnesses,  but  was 
proved  by  only  one  of  them,  and  its  execution  was 
not  denied  :  Held,  that,  having  regard  to  s.  68  of 
the  Evidence  Act,  the  document  might  be  taken 
as  properly  proved.  Nand  Kishore  Lal  v.  Kand 
Ram   Tewary  (1902)    .     I.  L.  R.  29  Calc.  355  ; 

s,  c.  6  C.  W.  N.  395 

s.  70. 

See  Deed — Attestation. 

7  C.  W.  W^.  384 

See  Deed — Execution. 

I.  Ii.  R.  27  Calc.  190 

s.  73— Signature,  proof  of.    Where 


certain  raiyata  swore  that  they  got  their  pottahs, 
from  the  hands  of  the  person  who  professed  to  sign 
them,  this  was  held  under  the  Evidence  Act,  s.  73, 
as  proving  to  the  satisfaction  of  the  Court  that  the 
signatures  were  those  of  the  lessor.  Tar.v  Pershad 
Tangee  v.  Lukhee  Narain  Paurai   .  21  W.  R.  6 

s.  74. 

See         Confession — Confessions       to. 
Maoistratf     .     I.  Ii.  R.  12  AIL  5951 

Ste  Stamp  Act,  Sch.  I,  Art.  22. 

I.  Ii.  R.  19  All/29} 

L  Iietters  between  District  Au- 
thorities.    Letters  between    District  Authoritie 
are  public  documents  forming  a  record  of  the  acta 
of  public    authorities,    and  as   such  admissible  asi 
evidence   under   Act   I   of    1872,  s.  74.     Prithei 
Singh  v.  Court  of  Wards    m< .       23  W.  R.  27J 


2. 


-   Compromise,    record    of— 


Public  record — Proof  by  office  copy.  Where  a  suit 
is  compromised,  and  a  petition  is  presented  in 
the  usual  way,  and  the  Court  makes 'an  order  con- 
firming the  agreement,  which,  with  the  order,  as 
well  aa  the  agreement  and  power- of -attorney,  are 
all  entered  upon  the  record,  these  papers  become  as 
much  a  part  of  the  record  in  the  suit  as  if  the  case 
had  been  tried  and  judgment  given  between  the 
parties  in  the  ordinary  way  ;  and  that  record  is  a 
public  document,  and  may  be  proved  by  an  office 
copy.  Bhaoain  Megh  Rane  Koer  v.  Gooroo- 
pershad  Singh  .         .         .25  W.  R.  68 

3.  Jummabandi — Public  document 

— Jummabandi  prepared  by  Collector  under  Beng. 
Reg.  VII  of  1822 — Consent,  proof  of.  A  jumma- 
bandi prepared  by  a  Deputy  Collector,  while  en- 
gaged in  the  settlement  of  land  under  Reg.  VII  of 
1822,  is  a  "  public  document  "  within  the  meaning 
of  8.  74  of  the  Evidence  Act.    It  is  not  necessary 
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EVIDENCE  ACT  (I  OF  1872)— contd. 
s.  74 — contd. 

to  show  that,  at  the  time  when  such  document 
was  prepared,  a  raiyat  affected  by  its  provisions 
was  a  consenting  party  to  the  terms  therein  speci- 
fied.    Taru  Patur  v.  Abinash  Chunder  Dutt 

^=1.  Ii.  R.  4  Gale.  76 


4. 


Jummabandi- 


Puhlic  document.  Qucere  :  Whether  a  jummabandi 
is  a  public  document  ?    Akshaya  Coomar  Dutt  v. 

oHAMA    ChARAN   PaTITANDA 

I.  L.  R.  16  Gale.  586 

5.  Board  of  Trade  certificate — 

Public  document.  A  certificate  granted  by  the 
Board  of  Ti'ade  is  not  a  "  Public  document  "  within 
the  meaning  of  s.  74  of  the  Evidence  Act.  In 
the  matter  of  a  collision  between  "Ava  "and 
"  Brenhilda  " 

I.  Ii.  B.  5  Gale.  568  ;  5  G.  L.  R.  331 


6. 


Record  of  Measurement — 


Public  documents  In  a  suit  to  obtain  possession, 
under  a  title  acquired  by  purchase  at  an  auction,  of 
certain  lands,  together  with  mesne  profits,  upon 
setting  aside  an  alleged  talukh-etmami  right 
claimed  by  the  defendants,  the  defendants,  in 
support  of  their  claim,  produced  certain  documents 
purporting  to  be  abstracted  from,  or  copies  of. 
Government  measurement  chittas,  dated  Mughi 
1126-27  (1764).  These  documents  were  produced 
from  the  Collectorate,  but  there  was  nothing  to 
show  that  they  were  the  record  of  measurements 
made  by  any  Government  officer.  Held,  that  they 
were  not  "  public  documents  "  within  the  meaning 
of  s.  74  of  the  Evidence  Act.  Nittyanund  Roy 
V.  Abdar  Raheem      .         .    I,  Ii.  R.'_,7^Galc.  76 

7.  .    B.  74  and  s.    76 — Anumati- 

patra — Public  document.  An  anumati-patra  is  not 
a  public  document  within  the  meaning  of  s.  74,  nor, 
if  it  \s  ere,  would  its  being  on  the  record  constitute  a 
copy  certified  as  required  by  s.  76.  Krishna 
ICiSHORi  Chaodharani  V.  KiSHORi  Lal  Roy 

I.  Ii.  R.  14  Gale.  486 
L.  R.  14  I.  A.  71 


8. 


s.  74  and   s.  35 — Teiskhana 


register — Public  document — Beng.  Beg.  XII  of 
1817,  s.  16.  A  teiskhana  register  prepared  by  a 
patwari  under  rules  framed  by  the  Board  of 
Revenue  under  s.  16  of  Beng.  Reg.  XII  of  1817 
is  not  a  public  document,  nor  is  the  patwari 
preparing  the  same  a  public  servant.  Baij  Nath 
Singh  v.  Sukhtj  Mahton  .  I.'  L.  R.  18  Gale.  534 

9.  Police  reports — Public  docu- 
ments— Evidence  Act,  s.  76 — Bight  of  accused  person 
to  inspect  and  have  copies  of  police  reports — Criminal 
Procedure  Code  {1882),  ss.  157,  167,  and  173.  Held 
by  the  Full  Bench  (Subbamania  Ayyar,  J.,  dis- 
sentiente),  that  reports  made  by  a  police-officer  in 
compliance  with  ss.  157  and  158  of  the  Criminal 
Procedure  Code  are  not  public  documents  within 
the  meaning  of  s.  74  of  the  Indian  Evidence  Act, 
and  consequently  an  accused  person  is  not  entitled 
^before  trial  to  have  copies  of  such  reports.      Held 


EVIDENGE  AGT  (I  OF  1872)— confi. 
s.  74 — Contd. 


by  Collins,  C.J.,  and  Benson,  J. — The  same  rule 
applies  to  reports  made  by  a  police-officer  in  com- 
pliance with  s.  173  of  the  Criminal  Procedure  Code. 
Held  by  Shephard  and  Subbamania  Ayyar,  JJ. — 
Reports  made  by  a  police-officer  in  compliance  with 
s.  173  of  the  Criminal  Procedure  Code  are  public 
documents  within  the  meaning  of  s.  74  of  the  Lidian 
Evidence  Act,  and  consequently  an  accused  person, 
being  a  person  interested  in  such  documents,  is 
entitled,  by  virtue  of  s.  76  of  the  Indian  Evidence 
Act,  to  have  copies  of  such  reports  before  trial. 
Queen-Empress  v.  Arumugam 

I.  L.  R.  20  Mad.  189 


10. 


Will,    certified     copy    of— 


Document  purporting  to  be  a  certified  copy  of  a  will 
taken  from  the  Protocol  of  record  in  Ceylon — No  proof 
that  it  had  been  made  from,  or  compared  with,  the 
original — Inadmissibility  of  document.  In  support 
of  a  claim  instituted  in  a  Court  in  British  India  for 
a  share  in  her  deceased  father's  estate,  plaintiff 
tendered  in  evidence  a  document  which  purported 
to  be  a  certified  copy  of  a  will  executed  by  her  late 
father  at  Colombo,  where  he  was  said  to  have  been 
at  the  date  of  the  execution  of  the  alleged  will.  The 
document  was  filed  as  an  exhibit  in  the  suit,  but  the 
Subordinate  Judge  held  that  it  was  not  admissible 
in  evidence.  It  bore  an  endorsement  purporting 
to  be  signed  by  the  Assistant  Registrar-General  for 
Ceylon,  to  the  effect  that  it  was  a  true  copy  of  a 
last  will  and  testament  made  from  the  Protocol  of 
record  filed  in  his  office.  No  evidence  was  tendered 
before  the  Subordinate  Judge  that  the  copy  had 
been  made  from,  and  compared  with,  the  original. 
On  the  question  of  the  admissibility  in  evidence  of 
the  said  document : — Held^  that  it  was  inadmissible ; 
that  it  was  cot  a  public  document  within  the  mean- 
ing of  s.  74  (1)  (iii)  or  (2)  of  the  Evidence  Act,  and 
that,  in  the  absence  of  evidence  that  it  had  been 
made  from  and  compared  with  the  original,  the 
provisions  of  that  Act  relating  to  secondary  evi- 
dence   of    public    documents    were    inapplicable. 

PONNAM  MaL  v.  SuNDARAM  PiLLAI 

I.  Ii.  R.  23  Mad.  499 


11. 


ss.  74,  76 — Jjoan  Register  of 


Public  Debt  Office — Inspection  of  document,  right 
to  certified  copies — Evidence  Act  (I  of  1872),  ss.  74, 
76— Bankers'  Books  Evidence  Act  {XVIII  of  1891). 
The  Loan  Register  of  the  Public  Debt  Office  in  the 
Bank  of  Bengal  is  a  **  public  document "  within 
the  meaning  of  s.  74  of  the  Evidence  Act;  and 
under  s.  76  of  the  Act,  any  person  having  an  in- 
terest in  the  document  is  entitled  to  inspect  the 
same  and  obtain  certified  copies  thereof.  Queen- 
Empress  V.  Arumugam,  I.  L.  B.  20  Mad.  189, 
followed.  Mutter  v.  Midlands  Bailway  Co.,  L.  R. 
38  Ch.  D.  92  ;  Bex  v.  Justices  of  Staffordshire,  6 
Ad.  da  E.  34,  referred  to.  Chandi  Charan  Dhab  v. 
BoiSTAB  Charan  Dhar  (1904) 

1. 1,.  R.  31  Calc.  284 
s.c.  8  C.  W.  N.  125 
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EVIDENCE  ACT  (I  of  1872)— contd. 

12.  - ss.  74, 77 — Plaint  and  written 

statement,  copies  of — Proceedings  between  the 
same  parties  in  another  suit — Public  documents. 
B  instituted  a  suit  in  the  Court  of  the  Munsif  of 
the  24-Pergunnahs  against  Ay  on  account  of  an 
alleged  trespass  to  a  drain  which  B  then  alleged 
to  be  his  property  ;  that  suit  was  dismissed  on 
the  ground  that  B  had  not  proved  his  title  to  the 
drain  in  question.  In  a  suit  arising  out  of  an 
alleged  trespass  to  the  same  drain  brought  by  A 
at^ainst  B,  in  which  A  stated  it  v^as  his  property, 
certified  copies  of  the  plaint,  the  defendant's 
written  statement,  and  the  decree  in  the  former 
suit  were  produced ;  and  it  ^^as  contended  they 
were  public  documents  and  admissible  in  evidence 
under  ss.  74  and  77  of  the  Evidence  Act.  The 
Court  admitted  the  plaint  and  rejected  the  written 
statement.     jVIahomed  Shahaboodeen  v.  Wedqb- 

.       10  B.  L.  B.  Ap.  31 


BEBEY 


s.  76. 


1. 


iScc  Onus  of  Peoof — Docume2^ts  relat- 
ing TO  Loans,  Execution  of,  and  Con- 

SIDEEATION   FOR. 

I.  Ii.  R.  23  Calc.  950 
L.  R.  23  I.  A.  92 

See  Stamp  Act,  Sch.  I,  Art.  22. 

I.  Ii.  B.  19  AIL  293 

—  s.  77. 

See  Onus  of  Proof — Documents  eklat- 
iNG  to  Loans,  Execution  of,  and 
Consideeation  foe. 

I.  Ij.  R.  23  Calc.  950 
Ii.  R.  23  I.  A.  92 

—  s.  80. 

See  Confession — Confessions  to  Magis- 
trate     .         .    I.  Ii.  R.  9  Mad.  224 
I.  L.  R.  15  Calc.  595 
I.  Ii.  R.  12  AU.  595 
7  C.  W.  N.  230 

See  Criminal  Procedure  Code,    s.  288. 

21  W.  R.  Cr.  5 

B.  83 — Measurement  chittas. 


Chittas  made  by  Government  for  its  own  private 
use  are  nothing  more  than  documents  prepared  for 
the  information  of  the  Collector,  and  are  not  evi- 
dence against  private  persons  for  the  purpose  of 
proving  that  the  lands  described  therein  are  or  are 
not  of  a  particular  character  or  tenure.  Ram 
Chunder  Sao  v.  Bunseedhur  Naik 

I.  Ii.  R.  9  Calc.  741 

2. Resumption  chittas — Evidence 

of  title.  Government  resumption  chittfts,  in  the 
absence  of  the  resumption-proceedings,  are  not 
conclusive  evidence  of  title  as  against  third  per- 
sons. Ram  Chunder  Sao  v.  Bunseedhur  Naik,  I. 
L.  JR.  9  Calc.  741f  followed.  Dwaeka  Nath 
MissER  V.  Tarita  Moyi  Dabia 

I.  Ii.  R.  14  Calc.  120 

GiRiNDRA  Chandra  GANGUiii  v.  Rajendra  Nath 
Chatterjee        .        .        .        1 C.  W.  N.  530 


EVIDENCE  ACT  (I  OP  1872)~con<i. 
s.  83 — concld. 


3L  Maps — Evidence  Act,  s.  13 — Pre- 
sumption as  to  accuracy.  A  map  prepared  by  an 
officer  of  Government  while  in  charge  of  a  khas 
mehal,  G<)vernment  being  at  the  time  in  possession 
of  the  mehal  merely  as  a  private  proprietor,  is  not 
a  map  purporting  to  have  been  made  under  the 
authority  of  Government  within  the  meaning  of  s. 
83  of  the  Evidence  Act  (I  of  1872),  the  accuracy  of 
which  is  to  be  presumed,  but  such  a  map  may  be 
admitted   as   evidence   under  s.    13   of  that  Act. 

JUNMAJOY    MdLLICK    V.    DWARKANATH   MyTEE 

I.  Ii.  R.  5  Calc.  287 :  4  C.  L.  R.  574 
Survey  maps — Presumption  as 


to  accuracy  of  Government  survey  map — Subsequent 
Government  survey  map.  The  presumption  under 
the  Evidence  Act  in  regard  to  the  accuracy  of  a  map 
made  under  the  authority  of  Grovernment  is  in  na 
way  aflFected  by  the  fact  that  such  map  has  been 
superseded  by  a  later  survey  map  made  under  the 
same  authority  and  by  an  order  of  the  Board  of 
Revenue.  Josgessur  Singh  v.  Bycunt  Nath 
DuTT     .     I.  L.  R.  5  Calc.  822  :  6  C.  L.  R.  519 


5. 


Thabkust  maps.    A  thakbust 


map  must  be  presumed  to  be  accurate  under  this 
section.  Niamutullah  Khadun  v.  Himmut  Ali 
Khadun  .        .  .        .    22W.  R,  519 


e. 


Thakbust      map. 


accuracy  of  — Evidence  of  m/iking  of  map  in  presence 
of  parties.  The  accuracy  of  a  thakbust  ameen's 
map,  which  is  assumed  in  the  Evidence  Act,  means 
accuracy  of  drawing  and  correctness  of  measure- 
ment, but  certainly  does  not  refer  to  the  laying 
down  of  boundaries  according  to  the  rights  of  part- 
ies. To  be  binding  on  the  parties  to  a  suit,  such 
a  map  must  be  supported  by  evidence  that  it  was^ 
drawn  in  their  presence  or  in  that  of  their  agents. 
Omirta  Lall  Chowdhry  v.  BIalee  Pershad 
Shaha 25  W.  R.  179 


. 8.85. 

See    Practice — Civil    Cases — Probate 
and  Letters  of  Administration. 

I.  Ii.  R.  16  Calc.  776 
I.  Ii.  R.  21  Mad.  492 

ss.  85, 114. 

See  Power-of-Attornev. 

I.  L.  R.  33  Calc.  625 

ss.  85,  114 — Power-of- attorney — 

Power-of -attorney  executed  before  and  authenticated 
by  a  Notary — Evidence  of  identification  of  exectUant, 
if  necessary — Rides  and  Orders  of  the  Calcuitta  High 
Courty  Rule  748.  S.  85  of  the  Evidence  Act  is 
mandatory.  When  a  document  purporting  to  be 
a  power-of-attorney  and  to  have  been  executed 
before  and  authenticated  by  a  Notary  Public  is 
produced  before  the  Court,  an  affidavit  of  identi- 
fication as  to  the  person  purporting  to  make  tlio 
power-of-attorney  being  the  person  named  therein 
is  unnecessary.  If  the  Court,  however,  is  not  satis- 
fied as  to  its  execution  and  authentication,  it  may,^ 


(    3963    ) 


DIGEST  OF  CASES. 


(    3964    ) 


EVIDENCE  ACT  (I  OF  1872)— cowfc?. 
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under  Rule  748  of  this  Court's  Rules  and  Orders* 
call  for  further  evidence.  In  the  goods  of  W.  H- 
Mylne(1905)     .         .         .  9C.  W.  N.  986 

1.  s.  86 — Foreign  judicial  re- 
cords— Execution  in  British  India  of  decree  passed 
by  Courts  of  Cooch  Behar — Civil  Procedure  Code, 
1S82,  s.  434.  Per  Nijbris,  J. — Qucere  :  Whether 
the  notification  published  in  the  Calcutta  Gazette 
of  8th  April  1879,  signed  by  the  then  Deputy 
Commissioner  of  Cooch  Behar,  and  stating  the  mode 
in  which  copies  of  judicial  records  of  the  Courts  of 
Cooch  Behar  are  certified  as  correct  copies,  and 
which  notification  was  published  after  a  notification 
had  been  published  by  the  Governor- General  of 
India  in  Council  under  the  provisions  of  s.  434  of 
the  Civil  Procedure  Code,  to  the  effect  that  the 
decrees  of  the  Civil  and  Revenue  Courts  of  Cooch 
Behar  may  be  executed  in  British  India,  as  if  they 
had  been  made  by  the  Courts  of  British  India,  was  a 
compliance  with  the  pro\  ision  of  s.  86  of  the  Indian 
Evidence  Act  at  a  time  when  there  was  a  repre- 
sentative of  the  Government  of  India  resident  in 
Cooch  Behar.  Per  Norris,  J. — The  notification 
of  the  8th  of  April  1879  is  now  of  no  use,  as  there 
is  no  representative  of  Her  Majesty  or  the  Govern- 
ment of  India  residing  in  Cooch  Behar,  and  conse- 
quently certified  copies  of  judicial  records  of  that 
State  cannot  now  be  received  in  evidence  in  the 
Courts  of  British  India  under  the  provisions  of  s.  86 
of  the  Evidence  Act.  Gaistee  Mahomed  Sarkar  v. 
Tarini  Charan  Chuckerbati 

I.  L.  R.  14  Calc.  546 


2. 


ss.    86,  65,    66     and     74— 


Foreign  State,  judicial  proceedings  in — Record  not 
certified  as  specified  in  s.  86 — Secondary  evidence — 
Public  document,  contents  cf,  s.  74.  The  record  of 
proceedings  in  a  Court  of  Justice  is  presumed  to  be 
genuine  and  accurate,  if  it  is  certified  as  directed  by 
s.  86  of  the  Evidence  Act.  But  the  proceedings 
may  be  proved  by  an  official  of  the  Court  speaking 
to  what  takes  place  in  his  presence  and  also  to  an 
uncertified  record  thereof.  The  latter  thereby  be- 
comes secondary  evidence  under  ss.  65  and  66  of 
the  certified  record  (being  a  public  document  under 
s.  74)  admissible  without  notice  to  the  adverse 
party  when  t^  person  in  possession  thereof  is  out 
of  the  jurisdiction.  Haranfnd  Chetlangia  v. 
Ram  Gopal  Chetlangia    I.  L.  R.  27  Calc.  639 

L.  R.  27  I.  A.  1 
4  C.  W.  W.  429 
.^ s,  90. 

See  Hindu  Law  Endowment. 

I.  L.  R.  36  Calc.  1003 

Ancient    document — Proof    of 


T  proper  custody.  When  a  document  is  so  old  that 
the  parties  to  it  and  the  witnesses  are  in  all 
probability  dead,  and  evidence  cannot  be  produced 
to  prove  the  factum  of  its  execution,  the  rule  in 
England,  as  well  as  in  this  country,  is  to  compel 
the  party  who  relies  upon  the  document  to  show 
that  it  comes  from  the  custody  in  which  it  would 


VOL.  II. 


EVIDENCE  act;    OP  1872)-cow«<2. 

8.  QO—contd. 

naturally  be  expected  to  reside,   were  it  a  real 
and   authentic    document.      Sbeekant     Bhutta- 

CHARJEE     V.     RaJNARAIN  ChATTERJEB 

10  W.  R.  1 


2. 


Document 


of 


ancient  date — Proof  of  custody.  Where  a  party 
offers  documents  of  such  an  age  as  to  be  incapable 
of  being  proved  by  direct  evidence,  he  is  bound  to 
prove  their  custody.  Gotjr  Pabay  v.  Wooma 
Soonduree  Debia         .         .         12  W.  R.  472 

Fureedunnissa  v.  Ram   Onogra  Singh. 

21  W.  R.  19 

And,   if  possible,  acts  done  according  to  their 
terms.     Grant  v.  Byjnath  Tewaree 

21  W.  R.  279 

3.  —  Ancient        docu- 


ment— Evidence  of  proper  custody.  Although  an- 
cient documents  are  admissible  in  evidence  on 
proof  that  they  have  been  produced  from  proper 
custody,  their  value  as  evidence  when  admitted 
must  depend  in  each  case  upon  the  corroboration 
derivable  from  external  circumstances,  e.g.,  from 
the  documents  having  been  produced  on  previous 
occasions  upon  which  they  would  naturally  have 
been  produced  if  in  existence  at  the  time  or  from 
acts  having  been  done  under  them.  Boikunt 
Nath  Ktjndu  v.  Lukhun  Majhi  9  C.  Ii.  R.  425 


Document 


of 


ancient  date.  Where  a  document  is  found  on  in- 
dependent evidence  to  have  been  in  existence  long 
prior  to  the  institution  of  the  suit,  and  also  to  b& 
genuine,  it  is  not  necessary  to  insist  on  the  testi- 
mony of  subscribing  witnesses.  Mahomed  Fedyb 
Sirdar  v.  Ozeeoodeen      .         .     10  W.  R.  340 

MoHESH  Roy  v.  Boodhun  Mahtoon 

18  W.  R.  315 


5. 


Ancient       docu- 


ments, rule  as  to.  The  English  rule  that  a  docu- 
ment more  than  30  years  old,  if  free  from  suspicion 
of  dishonesty,  may  be  admitted  as  evidence  with- 
out proof  of  the  execution  or  writing,  was  held  to 
be  founded  on  a  reason  which  had  less  weight  in 
this  comitry,  where  less  credit  should  be  given  to 
ancient  documents  which  are  unsupported  by  any 
evidence  that  might  free  them  from  a  suspicion  of 
being  false  or  fabricated.  Even  in  England  such 
evidence  unsupported  was  held  to  be  of  very  little 
weight.  Accordingly  it  was  not  allowed  to  prevail 
here  in  a  case  in  which  there  was  other  evidence- 
inconsistent  with  the  title  which  those  documents 
professed  to  create.  Phool  Bibee  v.  Gour  Surun 
Doss.     Lttteefoonnissa  v.  Gotjr  Sitrfn  Doss 

18  W.  R.  485 


6. 


Ancient        docu- 


ment  Evidence  of  proper  custody.     To  establish  the 

authenticity  of  a  document  so  old  that  the  witnesses 
to  its  execution  cannot  reasonably  be  expected  to 
be  in  existence,  it  is  not  necessary  to  go  behind  the 
possession  of  the  present  owner.     If  the    custody 

6  K 
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EVIDENCE  ACT  (I  OF  1812)— contd. 

s.  90 — contd. 

from  which  the  document  comes  into  Court  has 
been  and  is  the  custody  in  which,  judging  from  the 
purport  of  the  document  itself  and  the  other  cir- 
cumstances of  the  case,  it  would  naturally  be  ex- 
pected to  reside,  then  the  document  ought  to  be 
treated  as  authentic  to  such  extent  as  to  be  admis- 
sible in  evidence  between  the  parties.  Chtjnder 
Kant  Mistkee  v.  Bsojonath  Bysack 

13  W.  B.  109 

Ramdhun  Ghose  v.  Eshan  Chitnder  Ghose 

17  W.  B.  34 


Goyaji      v.      Godabhai 
.  11  W.  B.  P.  C.  35 


See     Devaji 

GODBHAI 

Vencataswar  Yelliappah  Naika   v.   Alagoo 

MooTTOO  Servacaren  ^ 

4  W.  B.  P.  C.  73 :  8  Moo.  I.  A.  327 


7. 


Old     document — • 


Lease,  proof  of  authenticity  of  — Possession.  Where 
a  document  which  is  not  proved  because  of  its 
great  age,  and  of  there  being  therefore  no  witnesses 
to  prove  it,  is  put  forward  as  a  document  intended 
to  operate  as  a  maurasi  tenure,  it  is  necessary,  in 
order  to  establish  its  authenticity,  to  show  that  it 
was  accompanied  by  possession.  Bisheshtjr 
Bhuttacharjeb  v.  Lamb     .         .     21  "W.  B.  22 


8. 


Ancient      docu- 


ment, custody  of.  Where  a  document  purported  to 
be  45  years  old,  and  a  mohurir  swore  to  its  having 
been  in  his  custody  as  keeper  of  the  plaintiff's 
records  for  the  time  of  his  service,  the  evidence  was 
held  to  show  (if  credible)  that  the  document  had 
come  from  proper  custody,  within  the  meaning  of 
Actlof  1872, 8.  90,  and  to 'require  no  direct  evi- 
dence of  its  genuineness.  Ekcowree  Singh  Roy 
V.  Kylash  Chundeb  Mookerjee    .    21  "W.  B.  45 


9. 


Presumption  as  to 


ancient  ddcuments — Destruction  of  original — Pre- 
sumption applied  to  certified  copy — Evidence  Act,  s. 
6-5.  The  presumption  allowed  by  s.  90  of  the  Indian 
Evidence  Act,  1872,  may  be  applied  where  the 
original  of  a  document  sought  to  be  proved  has  been 
destroyed  and  only  secondary  evidence  of  its  con- 
tents in  the  shape  of  a  certified  copy  is  available. 
Khetter  Chunder  Mookerjee  v.  Khetter  Paul  Srce- 
terutno,  I.  L.  E.  5  Calc.  886,  followed.  Ishri 
Prasad  Singh  v.  Lalli  Jas  Kunwar 

I.  L.  B.  22  Al  .  294 


10. 


-Ancievi  document 


-Weight  of  ancient  documents  as  evidence — Proper 
custody — Custody  of  agent.  Under  a  varaspatra 
executed  in  1847  by  A,  a  Hindu  widow  in 
favour  of  B,  B  took  possession  of  the  property 
mentioned  therein,  and  enjoyed  it  during  his 
lifetime.  After  his  death,  his  gomasta  (agent) 
managed  it  for  and  on  behalf  of  J5's  minor  son 
C.  In  1881  C  filed  a  suit  to  redeem  a  house 
ind  a  garden,  part  of  the  property  covered 
by  the  varaspatra,  and  which  had  been  mortgaged 
fcy  A^B  husband  in  1831      One  ol  the  defences  to 


EVIDENCE  ACT  (I  OP  \S12)— contd. 

. .  s,  90 — contd. 

this  suit  was  that  neither  C  nor  his  father  was  the 
heir  of  the  original  mortgagor,  and  that  therefore 
C  could  not  redeem  the  property  in  dispute.  At  the 
trial  C  produced  the  varaspatra  of  1847  in  support 
of  his  title,  alleging  that  he  had  found  it  among  the 
papers  of  the  old  gomasta  of  his  father,  who  used  to 
look  after  his  affairs  during  his  minority.  Held, 
that  the  varaspatra  was  admissible  in  evidence  under 
s.  90  of  the  Evidence  Act  (I  of  1872)  as  a  docu- 
ment purporting  to  be  more  than  thirty  years  old, 
and  produced  from  a  custody  which,  under  the 
circumstances  of  the  case,  was  a  proper  custody, 
the  possession  of  the  gomasta  being  legally  the 
possession  of  his  master.  The  degree  of  credit  to 
be  given  to  an  ancient  document  depends  chiefly 
on  the  proof  of  transactions  or  state  of  affaii's 
necessarily  or  at  least  properly  or  naturally  referri- 
ble  to  it.  Hart  Chintaman  Dikshit  r.  Moro- 
Lakshman   .^.J/.         .        I.  L.  B.  11  Bom.  89 

As  to  the  weight  andl*admissibility    of    ancient 
documents. 

See  also  Timanqavda  v.  Ranoangavda. 

I.  L.  B.  11  Bom.  94  note 


11. 


Ancient  documents , 


Proof  of — Landlord  and  tenant — Suit  for  ejectment. 
In  a  suit  for  ejectment  broxight  in  1894  the  defend- 
ant contended  that  he  held  the  land  on  permanent 
fazendari  tenure  and  produced  a  document,  dated 
1848,  by  which  his  predecessor  was  given  permission 
to  build  upon  the  land.  The  plaintiff  (landlord), 
however,  produced  the  counterparts  of  a  subse- 
quent lease  to  the  same  tenant  (defendant's  pre- 
decessor), tiated  1851,  which  created  a  monthly 
tenancy,  and  of  a  later  one  t-o  the  defendant  himself 
dated  1859,  creating  a  yearly  tenancy  doterminabU 
on  a  month's  notice,  under  which  provision  this 
suit  Mas  brought.  The  defendant  denied  that  he 
had  executed  this  document,  and  contended  that 
it  was  not  proved.  The  lower  Court  held  that  these 
documents  were  admissible  as  ancient  documents, 
;  and  relying  upon  them  passed  a  decree  for  the 
j  plaintiff.  On  appeal :  Held,  confirming  the  decree. 
j  that,  having  regard  to  the  circumstances,  the  docu 
j  menta  must  be  held  proved,  and  the  plaintiff  wa*; 
entitled  to  recover  possession  of  the  |f  nd.   Husain 

V.   GOVARDHANDAS  PARMANANDAS 

I.  L.  B,  20  Bom.  1 


12. 


.  Ancient  document. 


presumption  as  to — Genuineness  of  signature  in 
issue — Presumption  not  excluded,  but  has  to  be 
rebutted.  It  is  in  the  discretion  of  a  Court 
whether  it  will  raise  the  presumption  in  favour  of  .i 
document  for  which  s.  90  of  the  Evidence  Act 
provides,  but  this  discretion  is  not  to  be  exercised 
arbitrarily  :  it  must  be  governed  by  principle: 
which  are  consonant  with  law  and  justice.  An<! 
while,  on  the  one  hand,  great  care  is  requisite 
in  applying  the  presumption,  on  the  other  hand,  it  i 
clear  that  very  great  injustice  may  be  perpetrated 
if  an  ancient  document  coming  from  proper  custody 
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EVIDENCE  ACT  (I  OP  1872)— contd. 

s.  90~contd. 

is  refuted  by  a  Court  capriciously  or  for  inadequate 
reasons.  When  the  genuineness  of  a  document  pur- 
porting to  be  an  ancient  document  is  put  in  issue, 
it  appears  to  have  been  sometimes  thought  that  any 
presumption  in  its  favour  is  thereby  exchided,  but 
this  would  deprive  the  party  producing  it  of  the 
benefit  of  the  presumption  precisely  in  the  circum- 
stances in  which  he  most  stands  in  need  of  its  aid. 
The  presumption  merely  takes  the  place  of  the 
evidence  which  would,  where  a  modern  document  is 
concerned,  be  necessary  for  the  jjurpose  of  proving 
due  execution,  and  it  must  be  met  and  rebutted  in 
the  same  way  as  direct  evidence  of  execution  in  the 
case  of  a  modern  document.  Phool  Bibee  v.  Goor 
Surun  Doss,  18  W.  II.  485  ;  Boikunt  Nath  Kiindu 
V.  Lukhun  Majhi,  9  C.  L.  R.  425  ;  Hari  Chintaman 
Diksh.it  V.  Moro  Lakskman,  I.  L.  R.  11  Bom.  89  ; 
Trailokia  Nath  Nundi  v.  Shurno  Chungoni,  1.  L.  R. 
11  Gale.  539,  referred  to.  Govinda  Hazra  v. 
Peotap  Narain  Mukhopadhya  (1902) 

I.  L.  R.  29  Calc.  740 


13. 


Document   30    years    old — 


Proper  custody.  A  document  30  years  old  does 
not  prove  itself,  in  the  absence  of  evidence,  that 
it  has  come  from  the  proper  custody.  Gubu  Das 
Dey  v.  Sambhu  Nath  Chtjckerbutty 

3  B.  Ii.  R.  A.  C.  258 


14. 


Document  30  years 


'Old — Presumption.  In  applying  the  presumption 
allowed  by  s.  90  of  the  Evidence  Act,  the  period 
of  30  years  is  to  be  reckoned,  not  from  the  date 
upon  which  the  document  is  filed  in  Court,  but  from 
the  date  on  which,  it  having  been  tendered  in  evi- 
dence, its  genuineness  or  otherwise  becomes  the 
subject  of  proof.  Minnu  Strkak  v.  Rhedoy  Nath 
Roy  .         .         .  6  C.  L.  R.  135 


15. 


Document  30  years 


■old.  A  document  more  than  30  years  "old, 
although  not  requiring  to  be  formally  attested  by 
the  witnesses  who  attended  at  its  execution,  must 
be  shown  to  have  come  from  the  custody  of  the 
person  who  would  have  been  the  proper  person  to 
keep  it.     Thakoor  Pershad  v.  Bashmftty  Koer 

24  W.  R.  428 


16. 


Document  30  years 


old.  The  rule  regarding  the  proof  of  documents 
more  than  30  years  old  is  that  they  need  not  be 
proved,  provided  they  have  been  so  acted  upon 
■or  brought  from  such  a  place  as  to  offer  a  reason- 
able presumption  that  they  were  honestly  and 
fairly  obtained  and  preserved  for  use,  and  are  free 
(from  suspicion  of  dishonesty.  Hari  Dhangar  v. 
BiRF  Darsa      ...      5  Bom.  A.  C.  135 


17. 


Document  30  years 


old—Proof  of  custody.  With  regard  to  the  proof 
of  ancient  documents,  the  proper  rule  is  that,  if 
they  are  more  than  30  years  old,  they  need  not  be 
proved,  provided  they  have  been  so  acted  upon  or 
brought  from  such  a  place  as  to  offer  reasonable 
presumption  that  they  were  honestly  and  fairly 


EVIDENCE  ACT  (I  OF  1872)— contd. 

— contd. 

obtained  and  preserved  for  use,  and  are  free  from 
suspicion  of  dishonesty.  Application  of  this  rule 
considered.  Vithal  Mahadbb  v.  Daud  valad 
MuHAMMED  HusBN      .         .      6  Bom.  A.  C.  90 


18. 


Documents    more 


than  30  years  old.  Where  the  Judge  is  satisfied 
that  a  document  is  more  than  30  years  old  and  that 
it  has  come  from  proper  custody,  he  may,  as  a  rule, 
dispense  with  proof  of  its  execution.  Laldas 
RiMDAs  V.  Kashiram  .         .     4  Bom.  A.  C.  60 


19. 


Document      30 


years  old — Proof  of  signature  of.  A  Court  is  not 
bound  to  accept  as  genuine  the  signature  on  a 
document  upwards  of  30  years  old,  even  though  it 
be  produced  from  proper  custody.  Before  accept- 
ing such  documents  as  proof  of  title,  the  Court  must 
satisfy  itself  that  the  person  who  purports  to  have 
affixed  his  signature  to  the  document  was  a  person 
who  at  the  time  was  entitled  to  grant  such  a  docu- 
ment. Uggrakant  Chowdhy  v.  Hurro  Chundbr 
Shickdar         .         .         .    I.  L.  R.  6  Calc.  209 


20. 


-  Documents  more 


than  30  years  old — Proof  of  execution — Evidence  of 
authority jto  sign  on  behalf  of  others.  The  plaintiffs 
sued  the  defendants  for  enhancement  of  rent.  The 
defendants  resisted  the  claim,  relying,  inter  alia, 
on  a  mokurari  pottah  executed  on  9th  October 
1832.  This  pottah  purported  to  bear  the  seal  of 
one  of  the  then  maliks  of  the  lands,  and  also 
purported  to  be  signed  on  behalf  of  all  the  maliks 
by  A.  Held,  that,  although  the  pottah  might  be  an 
authentic  document,  it  would  not  bind  the  maliks 
who  did  not  affix  their  seals,  nor  those  who  claimed 
under  them,  unless  it  was  shown  that  A  had  a 
special  authority  to  sign  the  names  of  such  maliks 
to  it  or  a  general  authority  to  siga  on  their  behalf 
documents  of  the  same  description  as  the  pottah  ; 
and  that,  until  such  proof  was  given,  the  document 
was  not  admissible  in  evidence.  Held,  further,  that 
the  fact  that  the  pottah  was  more  than  30  years 
old  gave  rise  to  the  presumption  that  the  signature 
at  the  foot  of  it  was  in  the  handwriting  of  A,  and 
that  the  pottah  was  executed  by  him  ;  but  that  to 
make  it  evidence  against  the  representatives  of  the 
maliks  who  had  not  executed  it,  the  defendants 
should  show  that  A  had  authority  to  sign  their 
names.     Ubilack  Rai  v.  Dallial  Rai 

I.  L.  R.  3  Calc.  557 


21. 


Legal    presump- 


tion— Previous  production  of  such  document.  No 
legal  presumption  can  arise  as  to  the  genuineness 
of  a  document  more  than  30  years  old,  merely 
upon  proof  that  it  was  produced  from  the  records 
of  a  Court  in  which  it  had  been  filed  at  some  time 
previous.  It  must  be  shown  that  the  document 
had  been  so  filed  in  order  to  the  adjudication  of 
some  question  of  which  that  Court  had  cognizance, 
and  which  had  come  under  the  cognizance  of  such 
Court,  Gudadhur  Paul  Chowdhry  v.  Bhyrub 
Chun^der  Bhattaoharji  .     I.  Ii.  R.  5  Calc.  918 

'*  6  K  2 
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EVIDENCE  ACT  (I  OF  1872)- contd. 


s.  90 — contd. 


22. 


Documents       30 


yeara  old,  their  natural  and  proper  custody.  Where 
a  daughter  professed  to  hold  under  a  pottah  more 
than  30  years  old  in  favour  of  her  father,  and  was 
found  to  have  been  in  possession  of  the  land  ever 
since  her  father's  death  for  a  period  of  40  years 
without  interruption  on  the  part  of  the  father's 
heirs :  Held^  that  the  daughter's  custody  of  the 
pottah  was  a  natural  and  proper  custody  within 
the  meaning  of  s.  90  of  the  Evidence  Act.  The 
rule  laid  down  in  s.  90  as  to  proof  of  execution 
of  documents  30  years  old  ought  to  be  applied  in 
this  country  with  special  care  and  caution. 
Tbaelokia  Nath  Ntjndi  v.  Shurno  Chungoxi 

I.  L.  R.  U  Calc.  539 


EVIDENCE  ACT  (I  OF  1872)— confrf. 
s.  QO—cmtd. 


23. 


Secondary  evidence 


— Document  more  than  30  years  old — Proof  of  execu- 
tion— Evidence  Act,  s.  65.  Secondary  evidence  of 
the  contents  of  a  document  requiring  execution, 
which  can  be  shown  to  have  been  last  in  proper 
custody,  and  to  have  been  lost,  and  Avhich  is  more 
than  30  years  old,  may  be  admitted  under  s.  65,  cl. 
(c),  and  s.  90  of  the  Evidence  Act,  without  proof  of 
the  execution  of  the  original.  Khetter  Chukdeb 
MooKERJEE  V.  Khetter  Paul  Sreeterutno 

I.  L.  R.  5  Calc.  886  :  6  C.  Ii.  R.  199 

24.  Documents  thirty 

yeara  old — Proper  custody — Presumption.  Per 
Batty,  J. — S.  90  of  the  Evidence  Act  (I  of 
1872)  admits  a  presumption  of  the  genuineness 
of  documents  pur^iorting  to  be  thirty  years  old, 
if  produced  from  proper  custody  proved  to 
have  had  a  legitimate  origin  '  or  '  an  origin  the 
legitimacy  of  which  the  circumstances  of  the  case 
render  probable.  It  is  not  necessary  that  the  docu- 
ments shall  be  found  in  the  best  and  most  proper 
place  of  deposit.  The  section  insists  only  on  a  satis- 
factory account  of  the  origin  of  the  custody,  and  not 
on  the  history  of  its  continuance.  Per  Aston,  J. — 
S.  90  of  the  Evidence  Act  requires  that  a  docu- 
ment must  be  produced  from  the  proper  custody. 
Sharfudin  valad  Tajudin  v.  Govind  Bhikaji 
Bade  (1902)     .         .  I.  L.  R.  27  Bom.  452 

25. Evidence  Ad- 
missibility— Hearsay  evidence — Relationship,  state- 
ment as  to,  made  upon  information  received  from 
others,  when  admissible — Docvment  more  than  30 
yeara  old — Discretion  of  Court  to  refuse  to  admit 
without  formal  proof — Interference  by  higher  Court. 
The  Courts  in  India  refused  to  admit  without  formal 
proof  a  document,  which  was  more  than  30  years 
old  and  which  purported  to  come  from  proper 
custody  :  Held,  on  a  review  of  circumstances,  that 
the  lower  Courts  had  properly  exercised  the  discre- 
tion vested  in  them  under  s.  90  of  the  Evidence  Act. 
The  Judicial  Committee  would  always  be  extremely 
slow  to  overrule  the  discretion  exercised  by  a  Judge 
under  s.  90  of  the  Evidence  Act.  Shafiq  tjn- 
NissA  V.  Shaban  Ali  Khan  (1905)  9  C.  W.  N.  105 

26.  — Document        30 

years      old — Proper  custody — Hindu   Law — Endow- 


ment — Debutter — Alienation  of    endowed    property — 
Sebait — Power  to  grant  permanent  lease  of   endowed 
property — Possession — Landlord       and         tenant — 
Possession    of    lessee     under     void     lease   entering 
into     possession  and    continuing    to  pay  rent — Li- 
mitation   Act    {XV  of    1877),  Sch.   II,    Art.    13€ 
— Purchaser       for      value      bond       fide — Notice — 
Minerals,    right   to.     Where    a    person,  who     had 
obtained  possession  of  a  document,    which  would 
naturally    come    into    his    possession,     failed    to- 
restore  it  after  his  right  to  possess  it  had  ceased, 
and   the     document      was      produced    from     hia 
custody.     Held,  that  his  failure  to  do  so    did  not 
make  the  custody  improper  within  the  meaning  of 
8.  90  of  the  Evidence  Act.     In  determining  the 
question  whether  a  grant  is  debutter  the  mere  use  of 
the  word  debutter  is  not  conclusive.     Observation  of 
Mukerjee,  J.,  in  Ram  Kanai  Ghosh  v.  Raja  Sri  Sri 
Hari  Narayan  Singh  Deo  Bahadur,  2  C.  L.  J.  546, 
approved.     A  permanent  mukarari  lease  is  an  alien- 
ation of  the  proprietary  interest  pro  ianto,  and  if  the 
property  is  debutter,  such  an  alienation  by  the  sebait 
is  be3'ond  his  legal  competence  and  the  possession 
of  the  lessee  would  be  adverse  to  the  lessor  as  from 
the  date  of  the  lease,    although    the    lessee  had 
continued  to   pay  the  rent  reserved.     Gnannsam- 
banda     Pandara   Sannadhi   v.      Velu     Pandaramt^ 
I.  L.  R.  23  Mad.  271  :  L.  R.  27  I.  A.  69  ;  Attorney- 
General  v.  Davey,  4  De  G.  A  J.  136  ;  The  Prendent, 
Magdaleti    College,    Oxford  v.    Attorney-General,    6 
H.  L.  C.  189,  and  the  observatiouvs  of  Lord  Selborne 
in  President  and  Governors  of  Magdalen  Hospital 
V.  Knotts,  4  A  pp.  Cos.  324,  referred  to.     Where  the 
predecessor   in   title  of  the  defendants  obtained 
from  the  sebait  a  permanent  lease  of  the  debutter 
proi)erty  and  not  merely  of  any  interest,  which  the 
aebait  might  have  therein.     Held,  that  the  lessee 
was  a  purchaser  pro  tanto  within  the  meaning  of  Art. 
1.^4  of  Sch.  II  of  the  Limitation  Act,  and  that  the 
fact  that  he  had  notice  that  the  property,  which  ho^ 
was  acquiring,  was  debutter  property  did  not  pre- 
clude him  from  being  regarded   as  such  and  that  a 
suit  to  recover  the  property  as  against  him  must 
be  brought  within  twelve  years  from  the  date  of  the 
lease.     Ram  Kanai  Ghosh  v.   Raja  Sri  Sri  Hari 
Narayan  Singh  Deo  Bahadur,  C.  L.  J.  546  ;  Radha 
NathDosa  v.  Gisborne  db  Co.,  15  W.  R.  P.  C.  24; 
14  Moo.  I.  A.  1,  referred  to.  Ram  Charan  Tewary  v. 
Protap  Chandra  Dutt  J  ha,  2  C.  L.  J.  448,  doubted* 
A  permanent  lease  excluding  "  all  rights  of  various 
kinds  "  with  the  exception  only  of  the  homeste    ' 
includes    minerals.     Shama    Charan    Nandi 
Abhiram  Goswami  (1906)     I.  L.  R.  33  Calc.  511 

s.c.  10  C.  W.  N.  73a 

8.  90  and  ss.  63,  64  and  114— 

Copy  of  document — No  evidence  that  origin  ' 
could  not  be  produced — Secondary  evidence — /' 
sumption.  In  a  suit  to  recover  possession  of  lai 
the  defendent  relied  principally  on  a  documt 
which  was  filed  in  the  Munsif's  Court  in  support 
his  title.  According  to  the  evidence,  this  documt • 
had  been  prepared  with  reference  to  a  document  oi 
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s,  90 — concld. 

an  earlier  date.  This  earlier  document  was  n  ot  pro- 
duced, although  it  was  admitted  in  existence,  nor 
was  it  shown  that  it  could  not  have  been  produced. 
The  Munsif  decreed  in  plaintiff's  favour.  On  ap- 
peal, a  copy  of  the  earlier  document  was  producd 
filed  :  Held,  that,  although  the  exhibit  was  admissible 
as  secondary  evidence,  it  was  only  secondary  evi- 
dence of  the  contents  of  a  document.  There  was  no 
•  evidence  that  the  document,  of  the  contents  of 
which  the  exhibit  was  evidence,  was  in  fact  executed 
in  1862  betwecD  the  parties  mentioned  ;  and,  in- 
asmuch as  the  exhibit  was  a  copy  and  not  the  ori- 
ginal, the  presumption  which,  under  s.  90  of  the 
Evidence  Act,  may  be  made  where  a  document  over 
thirty  years  old  is  produced,  ought  not  to  bo  made. 
Khetter  Chunder  Mookerjee  v.  Khetter  Paul  Sree- 
terutno,  I.  L.  E.  5  Calc.     886,    referred  to.     Appa- 

THTTRA  PaTTAR  V.  GOPALA  PaNIKKAB,  (1901) 

I.  L.  R.  25  Mad.  674 

s.  91. 

See  Bengal  Tenancy  Act,  s.  29  (6). 

11  C.  W.  N.  62 

See  Confession — Confessions  to  Magis- 
trate .        I.  Ij.  B.  17  Calc.  862 

See  Enhancement. 

I.  L.  R.  33  Calc.  607 

See  Evidence — Civil  Cases— Secondary 
Evidence — Unstamped  or  Unregis- 
tered Documents. 

See  Evidence — Criminal  Cases — Previ- 
ous Convictions. 

I.  L.  R.  28  Calc.  689 

See  Limitation  Act,  1877,  s.  19 — Ac- 
knowledgment OP  Debts. 

I.  L.  R.  12  Calc.  267 
I.  L.  R.  15  Mad.  491 

See  Registration  Act,  1877,  s.  49. 

I.  L.  R.  1  All.  442 
1  C.  L.  R.  542 

* dying  declaration,  record  of — 

See  Dying  Declaration. 

13  C.  W.  W.  680 

1. Contemporaneous  oral  agree- 
ment— Contract.  Quaere :  Whether  evidence  of 
a  contemporaneous  oral  agreement  relating  to  the 
t-erms  of  the  proposed  contract  would  be  admis- 
sible under  s.  91  of  the  Evidence  Act.  Maungh 
SmvE  Oh  v.  Mau^no  Tun  Gyow  (190.5) 

I.  L.  R.  32  Calc.  96 

S.C.  9  C.  W.  N.  147 

L.  R.  31 1.  A.  188 


2. 


Evidence  of  improvement- 


ISvidence  Act  {I  of  1872),  s.  91— Improvement :  Land- 
ed and  tenant— Lease,  stringent  conditions  in — 
Occupancy  raiyat — Bengal  Tenancy  Act  {VIII  of 
1885),  s.  29.  To  justify  enhancement  in  contraven- 
tion of  cl.  (6)  of  s.  29  of  the  Bengal  Tenancy  Act, 


EVIDENCE  ACT  (I  OP  1872)-conW. 

s.  91 — condd. 

evidence  as  regards  the  improvement  effected  by 
the  landlord  and  evidence  of  the  fact  that  en- 
hancement was  agreed  to  be  paid  in  considera- 
tion of  such  improvement  is  admissible,  and 
8.  91  of  the  Evidence  Act  does  not  prevent 
the  landlord  from  giving  such  evidence,  as  the 
consideration  for  enhancement  does  not  consti- 
tute a  term  of  the  contract  or  of  the  dispossession  of 
the  property.  A  kabuliat  executed  by  an  occupancy 
raiyat  at  an  enhanced  rate  of  more  than  2  annas  in 
the  rupee,  although  executed  in  consideration  of  the 
avoidance  of  stringent  conditions  in  a  previous  lease, 
is  void.  Sheo  Sahay  Panday  v.  Ram  Bachia  Boy, 
I.  L.  B.  18  Calc.  333,  and  Nath  Singh  v,  Damr 
Singh,  I.  L.  B.  28  Calc.  90,  distinguished.  Probat 
Chandra  Gangapadhya  v.  Chirag  Ali  (1906). 

I.  li.  R.  33  Calc.  607 

'^S.  — Oral  evidence — Oral      evidence 

admissible  to  show  that  a  contract  made  by  a  person  in 
his  own  name  was  made  on  behalf  of  himself  and  his 
partners.  Under  English  Law,  in  an  action  on  a 
written  contract,  oral  evidence  is  admissible  to  show 
that  the  party  liable  on  the  contract  contracted 
for  himself  and  as  the  agent  of  his  partners.  Such 
partners  are  liable  to  be  sued  on  the  contract, 
though  no  allusion  is  made  to  them  ii  it.  This  is 
also  the  law  in  India  as  there  is  nothing  in  8. 
91  of  the  Evidence  Act  to  show  that  the  Legislature 
intended  to  depart  from  this  settled  rule  of  English 
Law.  Venkatasubbiah  Chetty  v.  Govind- 
ARAJULU  Naidu  (1907)      .      I.  L.  R.  31  Mad.  45 

\^  SB.  91,  65  and  22 — Evidence—Cause 

of  action — Suit  on  a  promissory  note — Note  inad- 
missible in  evidence — Plaintiff  not  allowed  to  set 
up  a  case  outside  the  note.  When  money  ia  lent 
on  terms  contained  in  a  promissory  note  given 
at  the  time  of  the  loan,  the  lender  suing  to  recover 
the  money  so  lent  must  prove  those  terms  by  the 
promissory  note.  If  for  any  reason,  such  as  the 
absence  of  a  proper  stamp,  the  promissory  note  is  not 
admissible  in  evidence,  the  plaintiff  is  not  entitled 
to  set  up  a  case  independent  of  the  note.  Sheikh 
Akbar  v.  Sheikh  Khan,  I.  L.  B.  7  Calc.  256,  and 
Badhakant  Shaha  v.  Abhoychurn  Mitter,  I.  L.  B. 
8  Calc.  721,  followed.  Pramatha  Nath  Sandal 
V.  Dwarka  Nath  Dey,  I.  L.  B.  23  Calc.  851,  dissented 
from.  Hira  Lai  v.  Data  Din,  I.  L.  B.  4  All.  135, 
referred  to.  Parsotam  Narain  v.  Taley  Sinqh 
(1904)     ....       I.  L.R  26  All.  178 

— ss.  91,  95,  97. 

See  Evidence    .    I.  L.  R.  30  Mad.  397 

8.  92. 

See  Benami  .         .         10  C.  W.  N.  570 

See  Bill  of  Exchange. 

I.  Ij.  R.  3  Calc.  174 

See  Contract  por  Sale  of  Goods. 

8  C.  W.  N.  57 

See  Evidence — Parol  Evidence. 
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s.  92—contd. 

See  Peincipal  and  Agent — Commission 
Agents     .  I.  L.  R.  16  Mad.  238 

See  Principal  and  Agent — Liability  of 
Agents   .         .     I.  Ij.  R.  5  Cale.  71 

See  Registration  Act,  s.  17. 

I.  Ii.  R.  24  Bom.  609 

See  Specific  Performance. 

13  C.  W.  N.  326 

See  Transfer   of   Property  Act,  ss.  4 
and  107      .       I.  L.  R.  32  Mad.  532 


1. 


s.  92 — Oral  evidence  to  vary 


■written  agreement — "  Contradicting,  vanjing, 
adding  to  or  subtracting  from  " — Admissibility  »f  oral 
evidence  when  question  not  as  between  parties  to  the 
instrument  or  their  privies.  Plaintiff  sued  defend- 
aat  for  a  piece  of  land,  alleging  that  it  had  been 
given  to  her  by  a  relation.  The  defence  was  that  the 
property  had  been  purchased  by  the  defendant  from 
M.  A  document  was  filed,  which  purported  to  be 
a  sale  of  the  land  to  plaintiff,  but  defendant  con- 
tended that  the  document  had  been  executed  in 
plahitiif's  name  benami  for  him.  Held,  that  oral 
evidence  was  admissible  in  support  of  the  conten- 
tion that  there  had  been  a  gift  of  the  land  to  the 
plaintiff,  the  question  not  arising  as  between  the 
parties  to  an  instrument  or  their  privies,  so  as  to 
bring  it  within  the  purview  of  s.  92  of  the  Evidence 
Act.  Though  plaintiff  and  defendant  claimed 
through  one  and  the  same  person,  yet  they  could  not 
be  treated  as  parties  contracting  with  each  other, 
nor  would  oral  evidence  be  evidence  to  vary  the 
terms  of  any  written  agreement  between  them. 
Eahiman  v.  Elahi  Baksh,  I.  L.  R.  28  Calc.  70,  com- 
mented upon.  Pathammal  v.  Syed  Kalai 
Ravtjthar  (1904)  .  .     I.  L.  R.  27  Mad,  329 

2.  Oral         evidence 

to  show  that  an  executant  of  a  note  of  hand 
was  only  a  surety,  if  admissible.  Oral  evidence 
Is  not  admissible  to  show  that  one  of  the  execu- 
tants of  a  note  of  hand  signed  it  only  as 
surety  and  that  his  liability  was  only  to  the 
extent  of  standing  as  a  surety  for  one  month. 
Pogose  V.  Bank  of  Bengal,  I.  L.  B.  3  Calc.  174,  distin- 
guished. The  law  with  regard  to  the  admissibility 
of  oral  evidence  to  vary  the  terms  of  a  ^^Titten 
document  is  not  governed  by  the  English  Law  of 
Evidence,  but  by  the  Evidence  Act,  hence  oral 
evidence  to  be  admissible  must  come  under  one  or 
other  of  the  provisions  of  s.  92  of  the  Evidence  Act, 
Balkissen  v.  Legge,  4  C.  W.  N.  153  ;  s.c.  27  I.  A. 
58,  followed.  Harek  Chand  Babu  v.  Bishttn 
Chandra  Banerjee  (1904)    .         8  C.  "W.  W.  101 

8 


Bedemption  suit 

— Sale  out-and-out — Construction — Evidence  of 
intention.  Admisstbility.  Plaintiffs,  who  were 
agriculturists,  brought  a  suit  to  redeem  and 
the  defendant  contended  that  the  transaction 
in  suit  was  a  sale  out-and  -out  and  not  a  mort- 
gage.    The  lower  Courts    held  that  the  transao- 
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tion  was  a  mortgage  and  allowed  redemption. 
Held,  on  second  appeal  by  the  defendant,  that 
evidence  of  intention  cannot  be  given  for  the 
purpose  merely  of  construing  a  document,  which, 
purported  to  be  a  sale  out-and-out  and  not  a  mort. 
gage  ;  s.  92  of  the  Evidence  Act  (I  of  1872),  subject 
to  the  proviso  therein  contained,  forbids  evidence 
to  be  given  of  any  oral  agreement  or  statement 
for  the  purpose  of  contradicting,  varying,  adding  • 
to  or  subtracting  from  the  terms  of  any  contract 
grant  or  other  disposition  of  property 'the  terms 
of  which  have  been  reduced  to  writing  as  men- 
tioned in  that  section.  While  there  are  restric- 
tions on  the  admissibility  of  oral  evidence,  s.  02^ 
in  its  first  proviso  recognizes  that  facts  may  be 
proved  by  oral  evidence  which  would  invalidate  a 
document  or  entitle  any  person  to  any  decree  or 
order  relating  thereto.  And  where  one  party  in- 
duces the  other  to  contract  on  the  faith  of  repre- 
sentations made  to  him,  any  one  of  which  is  untrue, 
the  whole  contract  is,  in  a  Court  of  Equity,  consider- 
ed as  having  been  obtained  fraudulentlv.  Abaji  v. 
Laxman  (1906)  .         .         I.  Ii.  R.  30  Bom.  426 

4. Written   document 

— Absolute  conveyance — Mortgage — Contemporaneous 
oral  agreement  or  statement  of  intention — /n- 
ference  from  circumstances.  The  plaintiff  Bviod. 
to  recover  possession  of  land  contending  that 
the  document  under  which  the  defendants  held 
the  land,  though  in  form  an  absolute  convey 
ance,  was  intended  to  operate  merely  as  a 
mortgage.  The  plaintiff's  contention  was  based 
on  the  grounds  that  the  consideration  was  a  pre- 
viously existing  debt  and  not  money  paid  at  the 
time,  that  the  plaintiff's  father,  notwithstanding 
the  execution  of  the  deed,  remained  in  possession 
until  his  death  and  that  after  his  death  his  widow 
remained  in  possession  for  three  years  ;  that  there 
was  no  transfer  of  the  land  into  the  khata  of  1  he 
transferee  and  that  the  consideration  was  grossly  in- 
adequate. The  first  Court  held  the  transaction  to 
be  an  out-and-out  sale  and  dismissed  the  suit.  On 
appeal  by  the  plaintiff.  Held,  confirming  the  decree, 
that  the  meaning  of  the  contention  of  the  plaintiff 
was  that  the  document  was  accompanied  by  a 
contemporaneous  oral  agreement  or  statement  of 
intention,  which  must  be  inferred  from  the  said 
several  circumstances  relied  on,  but  that  in  ques- 
tions of  this  kind  Courts  in  India  must  bo  guided 
by  s.  92  of  the  Evidence  Act  (I  of  1872),  and  cannot 
have  recourse  to  those  equitable  principles,  which 
enable  the  Court  of  Chancery  to  give  relief  in  those 
cases  of  which  Alderson  v.  White,  2  De  O.  db  J. 
98,  or  Lincoln  v.  Wright,  4  De  O.  dj  J.  16,  furnish 
examples.  This,  however,  would  not  have 
precluded  the  plaintiff  from  rel^-ing  on  the  provisos 
to  the  section,  had  any  of  them  been  applicable. 
Da'itoo  v.  Ramchandra  (1905) 

I.  L.  R.  30  Bom.  119 

8.  92,  proviso  (1). 

See  Evidence  .     I.  L.  R.  82  Calc.  46T 
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EVIDENCE  ACT  (I  OE  1872)— contd. 
: —  s.  92 — contd. 

, Wagering  contract — Oral  evidence — 

Written  agreement — Agreement,  validity  of — 
Contract,  real  nature  of.  Upon  the  true  construc- 
tion of  s.  92  of  the  Evidence  Act  (I  of  1872),  and 
specially  having  regard  to  proviso  (i)  of  that 
section,  the  decision  in  the  case  of  Juggernauth 
Sew  Bux  V.  Ram  Dyal,  I.  L.  R.  9  Calc.  791, 
cannot  be  regarded  as  la^v.  In  order  to  enable  a 
Court  to  arrive  at  a  decision,  whether  or  not  an 
agreement  is  void,  on  the  ground  that  it  is  by  way 
of  wager,  the  party  who  sets  up  that  it  is,  should  be 
allowed  to  go  into  evidence  to  prove  that  it  is  so. 
Kong  Yee  Lone  c&  Co.  v.  Lowjee  Nanjee,  I.  L.  R. 
29  Calc.  461  ;  L.  R.  28  I.  A.  239,  referred  to.  Per 
WooDROFFE,  J. — If  the  validity  of  a  \ATitten  agree- 
ment is  imi^eached,  it  is  no  defence  to  point  to  the 
apparent  rectitude  of  the  document  and  to  claim 
protection  from  enquiry  under  the  rule  embodied 
in  s.  92  of  the  Evidence  Act,  which  exists  against 
the  contradiction  and  variance  of  the  terms  onlj^  of 
those  instruments,  the  validity  of  which  is  not  in 
question.  The  instances  mentioned  in  proviso  {i)  of 
that  section  are  illustrative  and  not  exhaustive. 
Beni  Madhab  Dass  v.  Sadasook  Kotary  (1905) 

I.  Ii.  R.  32  Calc.  437 
s.c.  9  C.  W.  N.  305 


—  s.  92,  proviso  (2). 
6'ee  Contract   .     I.  L.  R.  32  Calc.  96 

s.   92,  provisos    (2),    {4^)— Express 


Trust — Limitation  Act  {XV  of  1877),  s.  10 — 
E^ect  of  Limitation  in  cases  where  the  person  liable 
for  payment  of  a  legacy  and  the  person  entitled  to 
receive  the  legacy  are  the  same.  L.  K.  was  a 
partner  in  the  firm  of  7?.  L.  As  such  partner  he 
Avas  entitled  to  his  proportion  of  certain  sha,res 
of  the  Hongkong  Mill  and  of  the  commission 
earned  by  his  firm  as  agents  of  such  mill.  On  his 
retirement  from  the  firm  in  1900,  entries  were  made 
in  the  firm's  books  from  which  it  appeared  that  35  of 
such  shares  were  appropriated  to  the  said  L.  K. 
and  that  he  from  the  date  of  the  entries  ceased  to 
have  any  interest  in  the  firm  of  R.  L.  Held,  that 
under  provisos  (2)  and  (4)  of  s.  92  of  the  Evidence 
Act,  evidence  was  admissible  to  show  that  in  fact 
the  arrangement  was  that  L.  K.  should  continue 
to  be  entitled  to  his  share  in  the  commission. 
Narbondas  v.  Narrondas  (1907) 

I.  Ii.  R.  31  Bom.  418 

—  s.  92,  proviso  4 — 

Subsequent  oral  agreement 


— To  discharge  prior  registered  agreement  not 
receivable,  but  actiial  discharge  may  be  proved. 
A  agreed  by  registered  deed  to  give  B  for 
.her  life  an  annual  amount  by  way  of  maintenance, 
and  subsequently  it  was  agreed  orally  that  B 
should  enjoy  certain  lands  in  lieu  of  such 
maintenance  and  B  was  put  in  possession.  In 
a  suit  by  B  to  recover  arrears  of  maintenance  from 
A  :     Held,  that  the  subsequent  oral  agreement  waa 


EVIDENCE  ACT  (I  OP  lQ12,)—ccntd. 
s.  92 — condd. 


an  agreement  to  rescind  or  modify  the  original  regis- 
tered agreement  and  was  not  receivable  in  evidence 
under  proviso  (4)  to  s.  92  of  the  Evidence  Act. 
Held,  further,  that  it  was  open  to  the  defendant  to 
prove  that  the  arrears  claimed  were  actually  dis- 
charged by  the  plaintiff  taking  possession,  although 
the  agreement  to  discharge  cannot  be  proved.  Kat- 
TiKA  Bapanamma  V.  Kattika  Kristanawma  (1906) 

I.  L.  R.  30  Mad.  231 

2.   Agreement        in 

writing  registered — Oral  evidence  of  discharge — 
Admissibility.  An  usufructuary  mortgage  deed  was 
executed  in  favour  of  8,  who  took  possession  of  the 
mortgaged  land.  The  deed  was  registered.  8  died 
and  his  adopted  son  brought  the  present  suit  to 
recover  a  portion  of  the  land  so  mortgaged,  alleging 
that,  during  his  minority,  the  first  defendant  had 
taken  wrongful  possession  of  the  property.  The 
first  defendant  was  the  heir  of  the  mortgagor.  His 
defence  was  that  the  equity  of  redemption  had  be- 
come vested  in  himself  and  another  as  the  heirs  of 
the  deceased  mortgagor  ;  that  he,  as  a  person  thus 
entitled  to  a  moiety  of  the  estate,  had  entered  into 
an  oral  agreement  with  plaintiff's  adoptive  mother 
and  guardian  for  the  redemption  of  his  share  only, 
and  that  in  pursuance  of  that  agreement,  he  had 
paid  her  moiety  of  the  mortgage  amount,  and  re- 
deemed the  lands  in  question  as  falling  to  his  share. 
Held,  that  he  was  not  precluded  by  s.  92,  proviso 
(4)  of  the  Evidence  Act  from  proving  his  oral  agree- 
ment.     GOSETI  SUBBAROW  V.    VaRIGONDA  NaRASI- 

MHAM  (1904     .         .        I.  L.  R.  27  Mad.  368 

3. Evidence  of    oral 

agreement  to  rescind  or  of  subsequent  conduct  in- 
admissible— Mortgagee,  right  of  usufructuary,  to 
sue  for  part  of  mortgaged  property.  S.  92  (4) 
of  the  Evidence  Act  precludes  evidence  of 
an  oral  agreement  to  rescind  a  registered  con- 
tract or  of  subsequent  conduct  of  parties  to  show 
that  such  contract  was  treated  as  non-existent. 
An  usufructuary  mortgagee  may  sue  for  position 
of  only  a  part  of  the  properties    mortgaged.    Sri- 

NIVASASWAMI    AIYANGAR      V.      AtHMARAMA     AiGAR 

(1908)        .         .         .        I.  L.  R.  32  Mad.  281 

ss.  92,  99 — 8uit  for  recovery  of  haq-i- 

chaharum — Sale  alleged  to  be  disguised  as  a  icsu- 
fructuary  mortgage — Admissibility  of  evidence. 
The  plaintiff  sued  to  recover  one-fourth  of  the  price 
of  a  house  alleged  to  have  been  sold  by  the  first 
defendant  to  the  second  defendant,  the  claim  being 
based  upon  a  local  custom.  The  transaction  be- 
tween the  defendants  was  ostensibly  not  a  sale  but  a 
usufructuary  mortgage.  Held,  that  the  plaintiff, 
not  being  a  party  to  the  transaction,  was  entitled 
to  give  evidence  to  show  that  what  purported  to 
be  a  usufructuary  mortgage  was  not  in  reality  such, 
but  was  in  fact  a  sale.  Rahiman  v.  Elahi  Bakhshy 
I.  L.  R.  28  Calc.  70,  dissented  from  ;  Jagat  Mohini 
Dasi  v.  Rakhal  Das  Bisazi,  2  0.  L.  J.  338,  and 
Pathammal  v.  Syed  Kalai  Ravuthar,  I.  L.  B. 
27  Mad  329,  followed.  Bageshri  Dayal  v. 
Pancho  (1906)      .         .     I.  L.  R.  28  All.  473 
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EVIDENCE  ACT  (I)  OP  l&J2)—conld, 
. s.  105. 


1. 


See  Private  Defence,  Right  of. 

11  C.  L.  R.  232 

Onus  of  proof — Proof  of  circum- 


stances, bringing  offence  under  exception  in  Penal 
Code.  In  all  criminal  cases  tried  in  the  mofussil,  it  is 
incumbent  on  the  accused,  since  the  passing  of  the 
Evidence  Act  (I  of  1872),  to  prove  the  existence  (if 
any)  of  circumstances  which  bring  the  offence 
charged  within  the  general  or  special  exceptions 
or  provisos  contained  in  any  part  of  the  Penai  Code 
or  in  any  law  defining  such  offence.  Quaere  as  to 
the  state  of  the  law  in  this  respect  in  the  Presi- 
dency towns."  In  the  matter  of  petition  of  Shibo 
Prosad  Pandah 

I.  L.  R.  4  Calc.  124  :  3  C.  L.  R.  122 


2. 


Penal  Code   {Act 


XLV  of  1860),  s.  525 — Grievous  hurt — Homicide- 
Justification — Bight  of  private  defence — Onus — 
Evidence  Act  {I  of  1872),  s.  105.  When  one 
man  takes  away  the  life  of  another  man,  the 
onus  is  on  him  to  show  circumstances  which 
justify  his  doing  so.  If  the  act  was  done  in 
the  exercise  of  the  right  of  private  defence,  it 
still  lies  on  him  to  show  that  he  did  not  exceed 
that  right.  Assiruddin  Ahmad  v.  King  Em- 
peror (1904)         .         .         .        8  C.  "W.  N.  714 

ss.  105,  132. 

See  Defamation  .  I.  L.  R.  29  All.  685 

. 8. 106. 


See  Onus  of  Proof — Bailments. 

I.  li.  R.  9  AIL  398 

See  Onus  op  Proof — Pre-emption. 

I.  L.  R.  5  All.  184 

See  Onus  of  Proof — Profits,  Suits  for. 
I.  L.  R.  12  All.  301 

See  Onus  of  Proof — Sale  for  Arrears 
of  Rent    .         .         .  21  W.  R.  897 

See  Penal  Code,  s.  373. 

I.  L.  R.  22  Calc.  164 

'. ss.  107, 108. 

See     Hindu      Law — Presumptioit      of 

Death  .         .        I.  L.  R.  8  All.  614 

I.  Ij.  R.  23  Bom.  296 

See  Presumption  of  Death. 

I.  L.  R.  33  Calc.  173 

Missing  person — Presumption  of 

death.  Ss.  107  and  108  of  the  Evidence  Act, 
taken  together,  do  not  lay  down  any  rule  as 
to  the  exact  time  of  the  death  of  a  missing 
pereon.  Whenever  the  question  as  to  the  exact 
time  of  death  arises  it  must  be  dealt  with 
according  to  the  evidence  and  circumstances 
of  each  case,  when  the  death  is  alleged  to  have 
occurred  at  any  time  not  affected  by  the  pre- 
sumption of  law  as  to  the  seven  years.  Dharup 
Nath  v.  Gobind  Saban.  Gobind  Saran  v.  Dharup 
Nath  ....  I.L.R.8A11.614 


EVIDENCE  ACT  (I  OF  1872)— confi. 
s.  108. 


See  Death,  Presumption  of. 

11  C.  W.  N.  833 

See      Hindu      Law — Presumption     of 

Death     .         .        I.  L.  R.  1  All.  53 

I.  L.  R.  8  All.  614 

I.  li.  R.  23  Bom.  296 

See  Mahomedan  Law — Presumption  op 

Death     .         .  I.  L.  R.  2  All.  625 

I.  L.  R.  7  All.  297 


1. 


-Missing       person — Hindulaw 

— Inheritance — Presumption  of  death —  Claim  after 
seven  years — Co-owners — Absent  co-owner — Claim  to 
his  share  of  property  a  question  of  evidence,  not  of 
succession.  D  G  and  B  were  co-owners  of  certain 
khoti  villages.  B  disappeared  and  was  unheard 
of  for  more  than  seven  years.  In  his  absence, 
D  received  his  (5's)  share  of  the  rents  and  profits, 
G  claimed  to  be  entitled  to  a  moiety  of  5's  share 
therein,  and  brought  this  suit  against  D.  Held,  that 
G  was  entitled  to  such  moiet}'.  B,  having  been 
absent  and  unheard  of  for  more  than  seven  years, 
might  be  presumed  to  be  dead  under  s.  108  of  the 
Evidence  Act  (I  of  1872) ;  and  (r,  as  one  of  his  two 
survivors,  was  entitled  to  a  moiety  of  his  pro- 
perty. Where  the  right  of  a  party  claiming  to 
succeed  to  the  property  of  another  is  based  on  the 
allegation  that  the  latter  has  not  been  heard  of  for 
more  than  seven  years,  the  question  to  be  decided 
is  one  of  evidence,  and  not  a  part  of  the  substantive 
law  of  inheritance.  Parmeshar  Bai  v.  Bisheshar 
Singh,  I.  L.  B.  1  All.  53,  concurred  in.  Dhondo 
Bhikaji  v.  Ganesh  Bhikaji 

I.  L.  R.  11  Bom.  433 

2.    Mahomedan  Law 

— Missing  heir — Proof  of  existence — Arbitrator's 
award — Burden  of  proof.  A  Mahomedan  died 
on  the  27th  January  1884,  leaving  a  will 
which  was  disputed  amongst  his  heirs.  The 
dispute  being  ultimately  referred  to  an  arbi> 
trator,  the  latter  by  his  award,  dated  2l8t 
February  1888,  divided  the  estate  amongst  the 
"  heirs  and  legatees  "  of  the  testator  amongst 
whom  he  included  his  son  A,  who  according 
to  the  concurrent  findings  of  the  Courts  in  Burma, 
had  not  been  heard  of  since  1870.  In  the  present 
suit  the  only  son  of  A  claimed  a  share  in  the  estate 
in  right  of  his  father  under  the  arbitrator's  award. 
The  Courts  in  Burma  dismissed  the  suit  holding  that 
the  plaintiff  had  failed  to  discharge  the  burden, 
which  under  s.  108  of  the  Evidence  Act  lay  on  him 
to  establish  that  his  father  had  survived  his  own 
father.  It  was  now  argued  before  the  Judicial  (Jom- 
mittee  that  in  arriving  at  this  conclusion  the  Courti 
in  Burma  had  failed  to  give  proper  effect  to  the  cir- 
cumstances of  the  reference  to  the  arbitrator  and 
to  the  terms  of  his  award.  The  agreement  of  refer- 
ence was  not  produce<l  and  there  was  nothing  to 
show  that  A  was  a  party  to  it.  Moreover,  the 
arbitrator  was  not  examined  as  a  witness :  Held, 
that  the  proceedings  in  arbitration  were  of  no  value 
in  proving  the  plaintiff's  case,  the  reserving  of  a 
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EVIDENCE  ACT  (I  OP  1872)^contd. 
s.  108— concld, 

share  for  A,  by  the  arbitrator,  being  explicable  on 
the  ground  that  according  to  Mahomedan  law  a 
share  ought  to  be  reserved  for  a  missing  heir. 
MooLLA  Cassim  bin  Moolla  Ahmed  v.  Moolla 
Abditl  Rahim  (1905)      .      I.  L.  R.  33  Calc.  173 

B.C.  10  C.  W.  N.  33 


EVIDENCE  ACT  (I  OP  l872)-'Contd, 
s.  112— corUd. 


s.  no. 


9  C.  W.  N.  89 


See  Bbnami  . 

See  Onus  of  Proof — Mortgage. 

I.  li.  R.  9  Bom.  137 
I.  L.  R.  1  All.  194 

See   Onus   of   Proof — Possession    and 

Proof  OF  Title  .  BN.  W.  36 

I.  L.  R.  8  Calc.  759 

I.  L.  R.  12  All.  46 

I.  L.  R.  25  Bom.  287 

See  Title — Evidence  and  •  Proof  op 
Title — Generally  .  5  C.  Ii.  R.  278 

— B.  HI. 

See  Attorney  and  Client. 

I.  L.  R.  36  Calc.  493 

See  Onus  of  Proof — Decrees  and 
Deeds,  Suits  to  enforce  and  set 
ASIDE      .  .      I.  L.  R.  12  All.  523 

See  Onus  op  Proof — Principal  and 
Agent   .         .      I.  L.  R.  25  All.  358 

— ^  Position  of  active  confi- 
dence— Mortgagor  and  mortgagee — Burden  of  proof — 
Proof  of  consideration  for  mortgage  bond.  On  the 
facts  of  this  case,  which  was  a  suit  on  two  mortgage 
bonds  :  Held,  affirming  the  decision  of  the  High 
Court,  that  the  plaintiff  was  not  in  a  "  position  of 
active  confidence  "  towards  the  defendants  within 
the  meaning  of  s.  Ill  of  the  Evidence  Act  ( I  of 
1872),  and  that  the  consideration  for  the  bonds  was 
fully  proved.     Thakur  Das  v.  Jairaj  Singh  (1904) 

I.  Ii.  R.  26  All.  130 
B.C.  L.  R.  31 1.  A.  46 

s.  112. 

See  Evidence —  Civil  Cases —  Legitim- 
acy     .         .     I.  L.  R.  24  All.  445 

See  Onus  op  Proof — Legitimacy. 

I.  I1.R.  25  All.  403 

See    Witness — Civil     Cases — Persons 

COMPETENT  OR  NOT  TO  BE  WITNESSES. 

I.  L.  R.  18  Bom.  468 

1.  —  FsAernity— Child — Presumption 

as  to  paternity  of  child  born  after  death  of 
husband- — Non-access,  proof  of — Burden  of  proof 
— Illness  of  husband  rendering  act  of  begetting 
a  child  improbable.  To  rebut  the  legal  presump- 
tion under  s.  112  of  the  Evidence  Act  (I  of 
1872),  it  is  for  those  who  dispute  the  paternity 
of  the  child  to  prove  non-access  of  the  husband  to 
his  wife  during  the  period  when,  with  respect  to  the 


date  of  its  birth,  it  must,  in  the  ordinary  course  of 
nature,  have  been  begotten.  Where  a  wife  came  to 
her  husband's  house  a  few  days  before  he  died,  and 
remained  there  up  to  the  time  of  his  death,  and  it 
was  shown  that  a  child,  alleged  to  be  that  of  her 
husband,  was  the  child  of  the  wife,  and  that  it  was 
born  within  the  time  necessary  to  give  rise  to  the 
presumption  under  s.  112,  the  Judicial  Committee, 
in  the  absence  of  any  evidence  to  show  that  the 
husband  could  not  have  had  connection  with  his  wife 
during  the  time  she  was  residing  with  him :  Held 
(reversing  the  decision  of  the  High  Court),  that  the 
presumption  as  to  the  paternity  of  the  child  given 
by  s.  112  must  prevail.  The  fact  that  the  husband 
was,  during  the  period  within  which  the  child  must 
have  been  begotten,  suffering  from  a  serious  illness 
which  terminated  fatally  shortly  afterwards,  was 
held,  under  the  circumstances,  not  sufficient  to  rebut 
the  presumption.  Narendra  Nath  Pahari  v. 
Ram  Gobind  Pahari  (1901)  I.  L.  R.  29  Calc.  Ill 

B.C.  6  C.  W.  N.  146 
L.  R.  29LA.17 

2.  Illegitimate    son's  right    to 

maintenance — Presumption      as      to     paternity 
applicable   only    to    offspring  of  married  couple — 
Hindu  Laiv.     In    a  suit     by  an    illegitimate     son 
of  a  deceased  Chetti  against  the  adopted  son  and 
brother  of    his    late    father  for  a     share    in    his 
father's  estate,    or,    in  the  alternative,   for  main- 
tenance :   Held,  that  the  claim  for  a    share  must 
fail,  as  it  was  not  shown    that  the    deceased    had 
left  any  separate    or  self- acquired  property.     The 
family  of    the    deceased  (consisting  of   his   father 
and  two  sons,  of    whom    one    was    the   deceased) 
was  not  shown    to    have    had    any  ancestral  pro- 
perty, but   it    had    acquired  property  by  trade  in 
which  the  father  and  the  two  sons    were  jointly 
engaged.     There  being  no  indication  of  an  intention 
to  the  contrary,  it  must  be  presumed  that  the  pro- 
perty thus  acquired  was  held  by  the  members  of  the 
family  as  joint  property  with  the  incident'of  the 
right  of  survivorship.     Inasmuch  as  the    plaintiff's 
father  had  predeceased  his  father    and    brother, 
plaintiff  could  claim  no  share  as  against  his  grand- 
father and  uncle ;  and,  as  he  was  illegitimate,    he 
could  not  "  represent  "  his  father  in  the  undivided 
family.     Ramalinga  Muppan  v.  Pavadai  Goundan, 
I.  L,  R.  25  Mad.  519,  referred  to.     The  fact  that  in 
the  present  case  there  was  a  son  in  existence,  besides 
the  illegitimate  son,  made  no  difference,  in  principle, 
between  this  case  and  the  cases  already  decided. 
Held,  also,  that  plaintiff  was  entitled  to  mainten- 
ance.    An  illegitimate  member  of  a  family,  who  is 
not  entitled  to  inherit,  can  be  allowed  only  a  com- 
passionate rate  of  maintenance  and  cannot  claim 
maintenance  on  the  same  principles  and  on  the  same 
scale  as  disqualified  heirs  and  females,  who  have 
become  members  of  the  family  by  marriage.     But 
regard  should  be  had  to  the  interest    which  the 
deceased  father  of  the  illegitimate  son  had   in  the 
joint  family  property    and    the    position    of  his 
mother's  family.    Arrears  os  maintenance  awarded 
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for  a  period  of  nine  years  prior  to  the  suit.  The 
presumption  as  to  paternity  in  s.  112  of  the  Indian 
Evidence  Act  only  arises  in  connection  with  the 
offspring  of  a  married  couple.  A  person  claiming 
as  an  illegitimate  son  must  establish  his  alleged 
paternity  in  the  same  manner  as  any  other  disputed 
question  of  relationship  is  established.  GoPAiiA- 
SAMi  Chetti  v.  Arunachellam  Chetti  (1904) 

I.  L.  K.27Mad.  32 

s.  113. 

See  Cession  of  British  Territory  in 

India       ...         10  Bom.  37 

I.  Ii.  R.  1  Bom.  367 

L.  R.  3  I.  A.  102 

s.  114. 

See  ante,  s.  40  and  ss.  63,  64  and  114. 

See  antcy  s.  85     .  .     9  C.  W.  N".  986 

See  Accomplice.   I.  L.  R.  28  Calc.  339 
I.  L.  R.  26  Bom.     3 
I.  Ii.  R.  25  Mad.  143 

See  Act  XL  of  1858,  s.  3. 

1  C.  W.  N.  453 

See  Bengal  Cess  Act,  1871,  s.  52. 

I.  Ii.  R.  13  Calc.  197 

See  Bombay   District    Municipal   Act, 
1873,  s.  11      X.  L.  R.  20  Bom.  732 

See  Charge  to  Jury — Misdirection. 

I.  L.  R.  17  Calc.  642 

See    Company — Winding    ui' — General 
Cases       .         .     I.  L.  R.  9  AIL  366 

See  Deed — Attestation.  . 

7  C.  W.  N.  884 

See  Estoppel — Estoppel  by  Conduct. 

I.  Ii.  R.  9.  All.  690 

See  Onus  op  Proof — Documents  relat- 
ing TO   Loans,   execution   of,   and 

CONSIDERATION  FOR. 

I.  L.  R.  20  Bom.  367 

See  Onus  of  Proof — Notice. 

I.  L.  R.  13  Calc.  197 
See  Right  of  Way. 

I.  L.  R.  15  AU.  210 

See  Sale   for  Arrears   of  Revenue — 
Setting  aside  Sale — Irregularity. 
I.  Ii.  R.  30  Calc.  1 

111.  (c). 

See  Revenue  Sale  Law,  s.  33. 

10  C.  W.  N.  137 
See  Warrant  of  Arrest — Civil  Cases. 

6  C.  W.  N.  845 

lU.  (g). 

See     Evidence — Civil      Cases — Mis- 
cellaneous      Documents — Road- 
1      cess  Papers  I.  Ii.  R.  30  Calc.  1030 


EVIDENCE  ACT  (I  OP  1872)— conftf. 

S.  11^— contd. 


1.  Presumption    of   guilt — Pos- 

session  of  stolen  'property.  Held,  that  the  finding 
in  the  possession  of  a  person,  six  months  after 
the  commission  of  a  dacoity,  of  articles  stolen 
in  that  dacoity,  such  articles  consisting  of  jewelry 
of  a  very  ordinary  type  and  by  no  means  of  dis- 
tinctive appearance,  is  not  sufficient  to  form 
the  basis  of  a  conviction  for  participation  in 
the  dacoity.  Queen- Empress  v.  Burke,  I.  L.  i?. 
6  All.  224,  and  Ina  Sheikh  v.  Queen- Empress, 
I.  L.  JR.  11  Calc.  160,  referred  to.  Emperor  v. 
SuDHAR  Singh  (1906)      .         I.  L.  R.  29  AIL  138 

2.  _ .  s.  114  (6)— Evidence  of  ac- 
complice— Necessity  for  corroboration.     The  case 
against  an  accused,    who   was   tried   on   a   charge 
of  murder,  depended   entirely   upon    the  evidence 
of  the    first   witness,   who   deposed   that   he   had 
worked  for    accused   prior    to    and    at    the    date 
of  the  murder ;  that    the   woman,  whom  accused 
was    charged    ■with    murdering,  had  also  worked 
for  accused,  and     had    become  enceinte   by  him  ; 
that  she    had    frequently    demanded     money    of 
accused  and  at  last  threatened  to  disgrace  him, 
if  he  did  not   pay  her ;    that  on  the    evening  of 
the  murder  accused  obtained  a  crow-bar  from  the 
witness,  and  later  on    went  to  where  the  deceased 
was  sleeping,   when   the  witness   heard  a  cry,  and, 
on  secretly  approaching  the  spot,  saw  accused  strike 
the  deceased   on  the  head  with  a  crow-bar ;  that 
witness  then  ran  away ;  that  accused  called  him  ; 
that  he  went  to  the  spot,  and  accused  asked  him  to 
put  the  body  in  an  empty  pit  some  distance  off  ; 
that  witness  refused  to  help,  whereupon    accused 
dragged  the  body  to  the  pit  and  threw  it  in  :  that 
next   morning  accused  threatened  to   murder  the 
witness,  if  he  mentioned  what  had  happened  ;  that 
some  fifteen  days  later,  after  a  quarrel  with  accused, 
witness  ran    away    and    gave  information   to  the 
brother  of  the  deceased    woman  and  then  to  the 
police,  who  with  some  villagers  were  taken  by  wit- 
ness to  the  pit  where  the  bendy  was  found  and,  sub- 
sequently, identified.     The  witness  stated  that  he 
had  not  given  information  earlier  because  he  was 
afraid.     The  only  evidence  adduced  in  corrobora- 
tion of  any  part  of  this  witness's  evidence  was  that 
the  brother  and  sister  of  the  deceased  had  heard  of 
the  relations  between  accused  and  the  deceased, 
that  the  body  was  found  in  the  pit,  and  that  death 
was  shown  to  have  been  caused  at  about  the  time 
and  place  stated  by  the  first  witness,  by  fracture  of 
the  skull,  which  might  have  been  caused  by  a  blow 
from  a  crow-bar.     On  its  being  contended  on  behalf 
of  the  accased,  that  the  first  witness  was  an  accom- 
plice, or,  if  not  an  accomplice  in  the  strict  sense 
of  the  term,  that  he  was  no  better  than  an  accomplice 
and  that  his  evidence  should  therefore  be  corro- 
borated in   material  particulars,  and  that  in  the 
absence  of  such  corroboration  the  accused  should 
not  be  convicted  :  Hdd  {per  Subrahmania  Ayyar, 
Offg.  C.J.,  and  per  Bhashyam  Ayyangar,  J.,  on  re- 
ference), that  the  witness  was  not  an  accomplice  in 
the  crime  for  which  the  accused  was  charged,  inas- 


(     3983    ) 


DIGEST  OF  CASES. 


(     S984    ) 


EVIDENCE  ACT  (I  OF  1872)— contd. 
s.  114 — concld. 


much  as  he  had  not  been  concerned  in  the  perpetra- 
tion of  the  murder  itself.  Even  assuming  that,  after 
the  murder  had  been  committed,  the  witness  had 
assisted  in  removing  the  body  to  the  pit,  and  that 
he  could  have  been  charged  with  concealment  of  the 
body  mider  e.  201  of  the  Penal  Code,  that  was  an 
ofEence  perfectly  independent  of  the  murder,  and 
the  witness  could  not  rightly  be  held  to  be  either 
a  guilty  associate  with  the  accused  in  the  crime  of 
murder,  or  liable  to  be  indicted  with  him  jointly. 
The  witness  was  therefore  not  an  accomplice  and 
the  rule  of  practice  as  to  corroboration  had  no 
application  to  the  case.  Per  Boddam,  J.— Even  if 
the  witness  was  not  an  accomplice,  having  regard 
to  the  fact  that  he  was  cognizant  of  the  crime  for 
fifteen  days  without  disclosing  it  and  that  he  had 
a  cause  of  quarrel  with  the  accused  at  the  time 
when  he  did  disclose  it,  it  would  be  most  unsafe 
to  act  upon  his  evidence,  unless  it  was  corroborated 
in  some  material  particulars  connecting  the  accused 
with  the  crime.  The  rule  of  practice  as  to  the 
necessity  for  corroboration  of  the  evidence  of  an 
accomplice  discussed.  Queen  v.  Chando  Ckanda- 
lineCy  24  W.  R.  Or.  55  ;  Ishan  Chandra  Chandra 
V.  Queen-Empress,  I  L.  R.  21  Calc.  328  ;  and 
Alimuddin  v.  Queen- Empress,  I.  L.  R.  23  Calc. 
361  f  365,  discussed.  Ramaswami  Gounden"  v. 
Empekor  (1904).    .         .     I.  L.  R.  27  Mad.  271 

s.  114  (e). 

See  Chaukidari  Chakkan  land,  settle- 
ment of  .     I.  L.  R.  32  Calc.  1107 

_  ss.  114,  111.  {g),  157. 
See  Charge     .       I.  L.  R.  36  Calc.  28^ 

—  s.  115. 

See    Arbitration — Awards — Construc- 
tion and  Effect  of. 

I.  L.  R.  2  All.  809 
I.  Ii.  R.  e  All.  322  :  L.  R.  11 1.  A.  20 

See  Company — Transfer     op     Shares, 
AND  Rights  of  Transferees. 

I.  L.  R.  26  Mad.  79 
See  Contract  Act,  1872,  s.  11. 

I.  L.  R.  31  All.  21 

See  Ejectment,  suit  for. 

I.   L.  R.  29  Calc.  871 

See  Estoppel — Estoppel  by    Conduct. 
I.  L.  R.  35  Calc.  904 

See  Estoppel  by  .judgment. 

I.  Ii.  R.  32  Calc.  357 
See  Forfeiture     .  9  C.  W.  N".  553 

See  Landlord  and  Tenant — Nature  op 
Tenancy       .  I.  L.  R.  27  Bom.  515 

See  Land-revenue. 

I.  L.  R.  25  Bom.  714,  752 
See  Partnership      .     10  C.  W.  N.  313 

See  Transfer  op  Property  Act. 

I.  Ii.  R.  33  Bom.  53 


EVIDENCE  ACT  (I  OF  1872)— contd. 

s.  115 — contd. 

1.  Representative — Auction-pur* 

chaser — Estoppel.  A  purchaser  at  an  execution 
sale  is  not  as  siich  the  representative  of  the 
judgment. debtor  withm  the  meaning  of  s.  115 
of  the  Evidence  Act.  Lala  Parbhu  Lal  v. 
Mylne        .         .         .        I.  Ii.  R.  14  Calc.  401 


2. 


Re-grant  after  confiscation — 


Exception  of  Maliahs  in  re-grant — Construction  of 
exception — Title  by  adverse    possession — Estoppel — 
Maliahs  treated  erroneoiisly  by  Court    of   Wards  as 
part  of  zamindari  and     acquiescence  by  officers  of 
Government.      Prior    to    1799   the    zamindari    of 
Parlakimedi  included  certain  tracts  of    forest  land 
called    "Maliahs,"  which  were  held    by   Bissoyeea 
or  local  Chiefs  on    service  tenures  in  respect   of 
which  they  paid  to  the  zamindar  a  sum  as   kattu- 
badi  or  quit-rent ;  their  duties  being  {inter  alia)  to 
keep  up  an  establishment  of  guards  at  certaia  thanas 
for  police  purposes.     Besides  the  Maliahs  they  held 
other  lands  which  they  occupied  and  cultivated  for 
their  own  support.    In  consequence  of  a  rebellion  in 
1799,  in  which  the  then  zamindar  took  part,  the 
Government  by  a  proclamation  issued  in  1800  de- 
clared that  the  zamindari  was  confiscated  ;  and  that 
the   Bissoyees   *'  were  henceforward  to  pay  their 
revenue  directly  to  the  Collector  and  to  be  for  ever 
vmder  the  Company's  immediate  authority  ";  but 
that  they  would  in  due  course  restore  the  son  of  the 
zamindar  "  to  the  lands  of  his  ancestors  with  the 
exception   of  those  now  held  by    the  Bissoyees, 
which  are   hereby     declared   separated  from   the 
zamindari  for  ever."     This  restoration  was  made 
in  1803,  after  the  death  of  the  rebellious  zamindar, 
to  his  son.     What  was  excepted  from  that  re-grant 
and  from  the  assessment  that  formed  the  condition 
of    the    re-grant  was  variously  described  as    **  the 
lands    held    by    the    Bissoyees,"  the  "  possessions 
of  the  Bissoyees,"  and  "  all  lands  or  russums  or  feea 
heretofore    appropriated  to  the  support  of  police 
establishments."     Tna  suit  against  the  Government 
by  the  zamindar  of  Parlakimedi  m  1894,  claiming 
proprietary  right  in,  and  possession  of,  the  Maliahs 
as  appertaining  to  the  zamindari  :     Held,  that  the 
proper  construction  of  the   exception   was  that  it 
included  the  Maliahs,  and  not  only  the  lands  occu- 
pied and  cultivated  by  the  Bissoyees  ;    the  Maliab 
therefore  did  not  pass    under    the    re-grant,  but 
rem.ained  the  property  of  Government  as  they  had 
done  since  the  forfeiture.     In  1823  the  Government 
transferred  the  Bissoyees,  v.  ho  had  been  placed  in 
1800  under  the  Collector,  to  the  zamindar,    and 
directed  that  they  should   be  required  to  pay  their 
quit-rents  to  him  :  Held,  that    that  arrangement 
conferred  no    proprietary    right  in   the     Maliohs 
upon  the  zamindar,  who  incurred  thereby  no  liabi- 
lity for  the  quit-rents  of  the  Bissoyees,  but  had  only 
to  account  for  what  he  succeeded  in  collecting.     In 
1835  certain  villages,  not  within  the  Maliahs,  were 
granted  to  the  zamindar  in  consideration  of  his 
undertaking  liability  for  the  quit-rents  of  the    Bis- 
soyees :  Held,  that  such  an  express  grant  excluded 
the  inference  that  the  zamindar  obtained  any  pro- 
prietary right  in  the  Maliahs.     The    Courts   below 
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had  concurred  in  holding  that  the  plaintiff  had  not 
proved  the  acquisition  of  a  title  against  the  Govern- 
ment by  adverse  possession  for  60  years,  and  the 
Judicial  Committee  upheld  that  decision.  From 
1861  to  1893,  in  consequence  of  the  disability  or 
incapa.city  of  successive  zamindars,  the  zamindari 
was  in  possession  of  the  Court  of  Wards  repre- 
sented by  the  Collector  of  the  district,  and  the 
Court  of  Wards  erroneously  treated  the  Maliahs, 
as  if  they  belonged  to  the  zamindari,  worked  the 
forests  on  the  Maliahs  and  constructed  roads 
through  them  at  the  expense  of  the  zamindar  ; 
and  the  officers  of  Government  under  the  same 
mistake  acquiesced  in  that  possession  and  en- 
couraged such  an  expenditure  of  zamindari 
funds  upon  the  Maliahs  as  seemed  good  in  the 
public  interest :  Heldy  affirming  the  decision  of  the 
High  Court,  that  there  was  in  that  conduct  no 
8uch  representation  as  could  give  rise  to  an  estop- 
pel, which  would  prevent  the  defendant  from 
denying  the  plaintiff's  title.  Gofra  Chandra 
Gajapati  Narayana  Deo  v.  Secretary  of 
State  for  India  (1905)     I.  L.  R.   28  Mad.  130 

3. I  Adoption — Estoppel — Suit    by 

■adoptive  mother  to  set  aside  an  adoption  made  by 
her.  In  a  suit  to  set  a.side  an  adoption  brought 
by  the  adoptive  mother  against  her  adopted  son, 
it  was  found  that  the  plaintiff  had  represented 
that  she  had  authority  to  adopt  and  this  re- 
presentation was  acted  on  by  the  defendant ; 
that  the  ceremony  of  adoption  was  carried  out 
on  the  faith  of  this  representation ;  that  the 
marriage  of  the  defendant  was  likewise  on  the 
strength  of  it  celebrated,  and  the  defendant  per- 
formed the  sradh  ceremony  of  his  adoptive 
father.  It  was  further  foimd  that  the  defendant 
had  been  obliged  to  defend  a  suit  brought  against 
him  by  an  alleged  reversioner  to  the  estate 
of  his  adoptive  father,  and  that  for  this  purpose 
he  had  incuiTed  heavy  liabilities.  Held^  that  the 
plaintiff  was  estopped  from  maintaining  a  suit  for  a 
declaration  that  the  adoption  was  without  author- 
ity and  void.  Thakoor  Oomrao  Singh  v.  Thakoor- 
aneeMehtab  Koonwer,  1868,  N.-W.  P.  H.  C.  103  A, 
distinguished.  Sarat  Chunder  Dey  v.  Oopal 
Chunder  Laha,  I.  L.  R.  20  Calc.  296  ;  Sukhbasi  Lai 
V.  Guman  Singh,  I.  L.  R.  2  All.  366;  Durga 
V.  Khushalo,  All.  Weekly  Notes  (1882)  97; 
Kannammal  v.  Virasami,  I.  L.  R.  15  Mad.  486 ; 
Ravji  Vinayakrav  Jaggannath  Shankarsett  v. 
Lakshmigai,  I.  L.  R.  11  Bom.  381,  and  Santappa 
v.  Rangappaya,  I.  L.  R.  18  Mad.  397,  referred 
to.    Dharam  KuNWAR  v.  Balwant  Singh  (1908) 

I.  L.  R.  30  All.  549 

. 88.115,116,117. 

See  Ejectment,  suit  for. 

I.  L.  R.  33  Calc.  947 

8.  lie. 

See  Estoppel — Estoppel  by  Conduct. 

I.  L.  R.  7  All.  511,  878 

I.  L.  R.  5  Calc.  669 

7  C.  W.  N.  575 
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See  Estoppel — Estoppel  by  Judgment. 

1  C.  L.  R.  528 
I.  L.  R.  24  Bom.  77 

See  Estoppel — Landlord  and   Tenant, 

Denial  of  Title. 
See  Landlord  and  Tenant — Nature  of 

Tenancy      .      I.  Ii,  R.  27  Bom.  515 

E8toppel  of  tenant— TFAere  deed 


executed  in  the  name  of  the  benamidar,  the 
real  owner  is  the  landlord  within  the  meaniiig  of 
the  section — Action  on  deed  not  niaintainahle  by 
benamidar.  Where  a  deed  is  executed  by  a  tenant 
in  favour  of  a  person  benami  for  another,  the  real 
owner  and  not  the  benamidar  is  the  landlord,  whose 
title  the  tenant  is  estopped  from  denying  under 
s.  116  of  the  Evidence  Act.  In  a  suit  by  such 
benamidar  for  rent,  the  tenant  can  deny  his  right 
to  sue  on  the  ground  that  he  is  not  the  person 
entitled.  A  benamidar  as  such  has  no  right  to 
sue,  unless  he  can  show  a  legal  right  to  sue  under 
the  general  law.  Kuthaperumal  Rajali  v.  Secre- 
tary of  State  for  India,  I.  L.  R.  30  Mad.  245,  fol- 
lowed, Kuppu  KoNAN  V.  Thiruonana  Sam  man- 
dam  PiLLAi  (1908)      .         I.  Ii.  R.  31  Mad.  461 

8.  118. 

See     Witness — Civil     Cases — Persons 
competent  or  not  to  be  Witnesses. 
I.  Ii.  R.  18  Bom.  468 
11  C.  W.  N.  51 

See  Witness — Criminal  Cases — Persons 

competent  or  not  to  be  Witnesses. 

I.Ii.  R.  11  AU.  183 

L.  R.  16  Bom.  661 

I.  Ii.  R.  23  All.  90 

11  C.  W.  N.  51 

8. 120. 

See  Maintenance,  order  op  Criminal 
Court  as  to  .    I.  L.  R.  16  Calc.  781 

See  Witness — Civil       Cases — Persons 
competent  or  not  to  be  Witnesses. 

I.  Ii.  R.  16  Calc.  781 
I.  L.  R.  18  All.  107 

88.  123,  124, 162— Income-tax  Act,  II 


of  1886,  8.  38  and  rule  15 — Statements  made  before 
income-tax  officer  not  privileged  tinder  s.  123  or  124 
of  the  Evidence  Act — And  not  exempt  from  disclosure 
by  s.  38  of  the  Income-tax  Ad  and  rule  15  of  the 
rules.  Statements  made  and  documents  produced 
by  assessees  before  income-tax  officers  for  the  pur- 
pose of  showing  the  income  of  such  assessees,  do  not 
refer  to  matters  of  State  and  are  not  privileged 
under  s.  123  of  the  Indian  Evidence  Act. 
The  Collector,  when  summoned  to  produce  such 
documents  by  the  Court,  is  bound  to  produce  them 
-and  the  Court  is  empowered  under  s.  162  of  the 
Evidence  Act  to  inspect  them  to  decide  on  the  vali- 
dity of  any  objection  to  their  admissibility  in 
evidence.      S,    38    of    the    Income-tax    Act    and 
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rule  15  of  the  rules  framed  thereunder  only  forbid 
public  servants  to  make  public  or  disclose  any  in- 
formation contained  in  such  documents.  The 
prohibition,  however,  does  not  extend  to  evidence 
given  in  Courts  of  Justice.  Under  the  Income-tax 
Act  the  Collector  can  compel  the  production  of  docu- 
ments and  attendance  of  witnesses.  Documents 
produced  and  statements  made  imder  process 
of  law  cannot  be  said  to  be  made  in  *  official  con- 
fidence '  within  the  meaning  of  s.  124  of  the 
Evidence  Act  and  they  are  not  privileged  under 
that  section.  Lee  v.  Birrell,  3  Camp.  337,  referred 
to.  Jadohram  Dey  v.  Bulloram  Dey,  I.  L.  B. 
26  Calc.  281,  referred  to.  In  re  Joseph  Hargreaves, 
[1900]  1  Ch.  347,  distinguished.  Venkatachella 
Chettiar  v.  Sampathu  Chettiar  (1908) 

I.  Ij.  li.  32  Mad.  62 

s.  121. 

See  Witness — Criminal  Cases — Persons 

COMPETENT  OR  NOT  TO  BE  WITNESSES, 

I.  L.  K.  3  All.  573 
s.  122. 

See  Privileged  Commttnication. 

I.  L.  R.  22  Mad.  1 

s.  124. 

See  Privileged  Communication. 

7  C.  W.  N.  246 
ss.  126, 127. 

See  Privileged  Communication. 

I.  L.  R.  3  Bom.  91 

I.  L.  R.  18  Bom.  263 

I.  li.  R.  25  Calc.  736 

I.  L.  R.  26  Calc.  53 

2  C.  W.  N.  484,  649 

s.  132. 

See  Defamation  .  I.  L.  R.  32  Calc.  756 

See  Penal  Code,  s.  500. 

9  C.  W.  K".  911 

1,  Answers    crim.inating    wit- 


ness— Voluntary  statement — Privilege  of  witness 
answering  criminating  question.  In  a  Small  Cause 
suit  under  Ch.  XXXIX  of  the  Code  of  Civil  Pro- 
cedure on  a  promissory  note,  ^A^hich  was  alleged 
to  have  been  executed  jointly  by  G  and  his  son 
F,  V  filed  an  affidavit  in  order  to  obtain  leave  to 
defend  the  suit,  and,  having  obtained  leave  to 
defend,  gave  evidence  at  the  trial  on  his  own  behalf. 
On  a  subsequent  trial  of  V  for  forgery  of  his  father's 
signature  to  the  same  promissory  note,  the  affidavit 
and  deposition  of  V  in  the  Small  Cause  suit  were 
admitted  as  evidence  against  V.  Held,  by  Turner, 
C.J.,  Innes  and  Kindersley,  J  J.,  that  both  the 
affidavit  and  the  deposition  were  properly  admit- 
ted. By  Kernan  and  Muttusami  Ayyar,  J  J., 
that  the  affidavit  was  properly  admitted,  but  not 
the  deposition.  Per  Turner,  C.J.,  Innes  and 
Kindersley,  J  J. — Where  an  accused  person  has 
made  a  statement  on  oath  voluntarily  and  without 
compulsion  on  the  part  of  the  Court  to  which  the 
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statement  is  made,  such  a  statement,  if  relevant, 
may  be  used  against  him  on  his  trial  on  a  criminal 
charge.  If  a  witness  does  not  desire  to  have  hi» 
answers  used  against  him  on  a  subsequent  criminal 
charge,  he  must  object  to  answer,  although  he  may 
know  beforehand  that  such  objection,  if  the  answer 
is  relevant,  is  perfectly  futile,  so  far  as  his  duty  to 
answer  is  concerned,  and  must  be  overruled. 
Queen  v.  Gopal  Dass     .      I.  L.  R.  3  Mad.  271 

2.  ; .    Protection    given 

to  answers    which   a   witness   is   compelled   to   give 

— "  Compelled  to  give,"   Meaning  of  the  words 

Indian  Oaths  Act  {X  of  1873),  s.  14.  S.  132  of  the 
Evidence  Act  (I  of  1872)  makes  a  distinction  be- 
tween those  cases  in  which  a  witness  voluntarily 
answers  a  question  and  those  in  which  he  is  com- 
pelled to  answer,  and  gives  him  a  protection  in  the 
latter  of  these  cases  only.  Protection  is  afforded 
only  to  answers  which  a  witness  has  objected  to 
give  or  which  he  has  asked  to  be  excused  from  giv- 
ing, and  which  then  he  has  been  compelled  by  the 
Court  to  give.  Queen  v.  Oopal  Dass,  I.  L.  B.  3 
Mad.  721,  followed.  Per  Birdwood,  /.  (dissent- 
ing)—S.  132  of  the  Evidence  Act,  (I  of  1872),  read 
with  s.  14  of  the  Indian  Oaths  Act  (X  of  1873), 
compels  a  witness  to  answer  criminating  questions, 
and  he  is  protected  by  the  proviso  tos.  132  from  a 
criminal  prosecution  from  any  offence  of  which  he 
criminates  himself  directly  or  indirectly  by  his 
answer,  except  a  prosecution  for  giving  false  evi- 
dence by  such  answer.  It  is  not  only  when  a  wit- 
ness asks  to  be  excused  from  answering  a  criminat- 
ing question  and  his  request  is  refused  that  he  is 
"  compelled  to  give  ' '  the  answer  within  the  mean- 
ing of  the  proviso.  The  compulsion  is  operative, 
whether  he  asks  to  be  excused  or  gives  the  answer 
without  so  asking.  Queen-Empress  v.  Ganit 
SoNBA     .         .         .         I.  L.  R.  12  Bom.  440 

3.  ^ '''Compelled''— 

Compelling  witness  to  answer  questions.  The 
word  ' '  compelled  ' '  in  the  proviso  to  s.  132  of  the 
Evidence  Act  (I  of  1872)  applies  only  where  the 
Court  has  compelled  a  witness  to  answer  a  question, 
and  not  to  a  case  where  the  witness  has  not  asked  to 
be  excused  from  answering  a  question,  but  gives  hi« 
answer  without  any  claim  to  have  himself  excused. 
Queen-Empress  v.  Moss     .     I.  L.  R.  16  All.  88 

4.  _- —    ss.     132,    129,    130,-    131— 

Compelling  witness  to  answer  questions.  The  mere 
subpoenaing  of  a  witness  or  ordering  him  to  go  into 
the  witness-box  does  not  compel  him  to  give  any 
particular  answer  or  to  answer  any  particular  ques- 
tion. The  words  ' '  shall  be  compelled  to  give  ' '  in 
8.  132,  Evidence  Act,  apply  to  pressure  put  upon 
a  witness  after  he  is  in  the  box,  and  when  he  asks  to 
be  excused  from  answering  a  question.  The  word- 
ing of  ss.  129,  130,  131,  132,  and  148,  Evidence  Act, 
compared  and  discussed.  Mo  her  Sheikh  v.  Qubbk 
Empress  .         .  I.  L.  R.  21  Calc.  392 


5. 


Document  put  in    vsrithout 


objection.     If   a   document     is    inadmissible    in 
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evidence,  objection  can  be  taken  to  its  admissi- 
bility at  any  stage  of  the  case,  even  if  it  has  been 
duly  proved.  But  an  objection  as  to  the  mode  of 
proof  of  a  document  is  one  which  should  be  taken 
at  the  time  when  the  document  is  attempted  to  be 
put  in.  Kanto  Prasad  Hazari  v.  Jagat  Chandra 
Dutta,  I.  L.  R.  23  Calc.  335,  distinguished. 
Madhabi  Sundakt  Dasya  v.  Gaganetstdra  Nath 
Tagobb  (1905)  .         .      9  C.  W.  N.  Ill 


s.  133. 


See  Accomplice 


s.  137. 


I.  L.  R.  28  Calc.  339 

jl.  li.  E.  26  Bom.  193 

I.  L.  R.  25  Mad.  143 


See  Cbaege  to  Jury — Misdirection. 

I.  L.  R.  17  Calc.  642 

See  Witness — Criminal  Cases — Exam- 
ination OP  Witnesses — Cross-exam- 
ination     .        I.  Ij.  R.  21  Calc.  401 

_-  s.  138. 

See  Witness — Criminal  Cases — Exam- 
ination OP  Witnesses — Examination 
BY  Court         .     I.  L.  R.  6  Calc.  279 

—  BS.  145, 161. 

See  Criminal  Procbdubb  Code  (Act  V 
OP  1898),  ss.  162,  172. 

I.  L.  R.  33  Calc  1023 

—  s.  154. 

See  Witness — Civil  Cases — Examinat 
tion  OP  Witnesses — Cross-examina- 
tion       .         .  e  O.  W.  N.  513 

See  Witness — Criminal  Cases — Exami- 
nation OP  Witnesses — Cross-exami- 
nation   .         .     I.  L.  R.  13  Calc.  53 
L  li.  R.  28.  Calc.  594 

ss.  154, 155,  cl.  (3),  157. 

See  Advocate  .     I.  L.  R.  34  Calc.  129 

—  B.  155. 


1. 


See  Witness — CJriminal  Cases — Exami- 
nation op  Witnesses — Cross-exami- 
nation    ...      11  Bom.  166 

cL  (3) — Evidence  impeaching 


the  credit  of  w^itness.  In  a  suit  by  one  K  claim- 
ing {inter  alid)  a  share  in  a  business  as  heiress  of  A, 
her  father,  the  defendant  pleading  limitation,  K, 
before  the  close  of  her  case,  put  in  evidence  an  entry 
in  a  Koran  to  shew  that  she  was  born  in  1279,  and 
in  the  cross-examination  of  M,  a  witness  for  the 
defence,  put  to  him  a  letter  purporting  to  have  been 
written  by  ^  to  JIf ,  supporting  ^'s  case.  Upon  M 
denying  the  genuineness  of  the  Koran  and  of  certain 
words  in  the  letter,  it  was  proposed  on  behalf  of  K 
to  give  evidence  in  reply  shewing  that  M  had  made 
statements  to  an  attorney  before  the  case  inconslB- 
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tent  with  his  evidence,  both  as  to  the  Koran  and 
the  letter.  Hdd,  that  evidence  might  be  given  in 
reply  as  regards  the  Koran,  but  not  as  regards  the 
letter ;  no  substantive  evidence  having  been  given 
as  to  the  latter  before  the  close  of  the  plaintiff's 
case.  Semble  :  Xhe  expression  * '  which  is  liable 
to  be  contradicted  "  in  s.  155  (3)  of  the  Evidence 
Act  is  equivalent  to  '  *  which  is  relevant  to  the 
issue."  Khadijah  Khanum  v.  Abdool  Ktjrrf.em 
Sheraji        .         .         .     I.  Ij.  R.  17  Calc.  344 

2.  Statements  pre- 
viously made  by  witnesses — Inadmissibility  as 
svbstantive  evidence.  Two  persons  made  statements 
to  the  effect  that  C  and  another  robbed  them  and 
caused  hurt  while  doing  so.  One  statement  was 
made  to  their  employer,  and  the  other  to  the  head 
constable.  C  was  subsequently  charged,  and  these 
two  persons  were  called  as  witnesses  for  the  prose- 
cution, but  they  then  denied  that  C  was  one  of  the 
men  who  had  assaulted  them.  Their  previous 
statements  were  filed,  but  neither  the  employer  nor 
the  head  constable  was  called  to  depose  to  the  terms 
of  the  statements  which  the  witnesses  were  said  to 
have  made.  Held,  that  the  former  statements 
referred  to  and  which  implicated  the  accused, 
could  be  used  only  under  s.  165  (.S)  of  the  Evidence 
Act,  for  discrediting  their  evidence,  and  not  as  subs- 
tantive evidence  against  the  accused.  Empebor 
t'.  Cherath  C:!hoyi  Kutti  (1902) 

I.  Ij.  R.  26  Mad.  191 


3. 


First  information 


—Criminal  Procedure  Code  {Act  V  of  1S98),  s.  154 
— Informant  rejtroducinri  stcUemenis  made  by 
another — Admissibility — Evidence  to  contradict  wit- 
ness. Where  certain  statements  relating  to  the 
commission  of  an  offence  were  made  by  one  person 
J  to  another,  H,  and  the  latter  took  the  informa- 
tion so  obtained  to  an  officer  in  charge  of  a  police 
station  and  it  was  recorded.  Held,  that  the  state- 
ments recorded  being  a  reproduction  by  the  in- 
formant of  the  statements  made  to  him  by  another 
person,  were  inadmissible  as  a  first  information. 
Also  that,  though  the  evidence  given  in  the  case  by 
J  could  be  contradicted  by  the  evidence  of  the 
informant  H  proving  the  statements  made  by  J 
to  H,  it  could  not  under  s.  155,  sub-s.  3  of  the  Evi- 
dence Act  be  contradicted  by  what  the  Police  Sub- 
Inspector  recorded  as  the  first  information  of  H. 
Empress  t'.  Dina  Bandhu  Moitba  (1904) 

8  C.  W.  N.  218 

s.  159— Bonds  destroyed  by  fire 


Refreshing  memory  of  witness.  The  plaints  and  re- 
cords in  a  number  of  suits  upon  bonds  instituted  by 
the  same  plaintiff  against  different  persons  were 
destroyed  by  fire.  The  suits  were  re- instituted, 
and  duplicate  copies  of  the  plaints  were  filed.  The 
only  evidence  of  the  contents  of  the  bonds,  from 
which  the  plaints  were  prepared,  consisted  of  a 
register  kept  by  the  plaintiff's  gomastas  of  the 
names  of  the  executants  of  the  bonds,  the  matter  in 
respect  of  which  the  bonds  had  been  given,  the 
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amounts  due  thereunder,  and  the  names  of  the 
attesting  witnesses.  From  this  register  the  dupli- 
cate plaints  had  been  prepared.  Held^  that,  though 
the  register  was  not  secondary  evidence  of  the  con- 
tents of  the  bonds,  yet  it  was  a  document  which 
might  be  referred  to  by  a  witness  for  the  pmrpose  of 
refreshing  his  memorj^  under  s.  159  of  the  Evi- 
dence Act.  Taruck  Nath  Mullick  v.  Jeamat 
NosYA  .         .         .         .     I.  Ii.  B.  5  Calc.  353 

ss.  159>nd  160. 

See  Penal  Code,  s.  124- A.  m 

I.  Ii.  R.  32  Mad.  384 
s.  165. 

See  Penal  Code,  s.  179. 

I.  L.  R.  10  Bom.  185 

See   Witness — Criminal  Cases — Exami- 
nation   OF  Witnesses — Cross-exami- 
nation        .        I.  Ii.  R.  5  Calc.  614 
I.  Ii.  R.  24  Calc.  288 


s.  167. 


See  Confession- 
Officers 


-Confessions  to  Police 

I.  Ii.  R.  1  Calc.  207 

I.Ii.  R.  2Bom.  61 

See  Criminal  Proceedings. 

I.  L.  R.  8  Calc.  739 
I.  Ii.  R.  9  All.  609 

See    Witness — Civil    Cases — Examina- 
tion OP  Witnesses — Generality. 

6  Moo.  I.  A.  232 

i.  Civil  and     criminal  cases. 

S.  167  of  the  Evidence  Act  applies  as  well 
to  criminal  as  to  civil  cases.  Queen  v.  Hfrri- 
bole  Chunder  Ghose 

I.  Ii.  R.  1  Calc.  207  :  25  W.  R.  Cr.  38 


2. 


minal  trials  by  jury  in 
Naoraji  Dadabhai 

8. 


the 


It  applies  to  cri- 

High  Court.     Reg.   v. 
9  Bom.  358 


— -Cases    under  cl.  26  of  the 

Letters  Patent,  High  Court.  The  provisions 
of  s.  167  of  the  Evidence  Act  apply  to  cases  heard  by 
the  High  Court  when  exercising  its  powers  under  cl. 
26  of  the  Letters  Patent.  Queen- Empress  v. 
McGuiRE      ....  A  4  C.  W.  N.  433 

4.  Evidence  improperly  ad- 
mitted— Document  improperly  admitted  in  evi- 
dence. Where  a  copy  of  a  deposition  is  impro- 
perly admitted,  such  admission  is  not  ground  of 
itself  for  a  new  trial,  if,  independently  of  the 
evidence  so  admitted,  there  is  sufficient  evidence 
to  justify  the  decision.  Wooma  Kant  Bukshee 
V.  GuNGA  Narain  Chowdhry     .    20  W.  R.  385 


5. 


Evidence   impro- 

Power  of  High  Court  on  appeal — 
jury — Neio  tried.     The 


perly  admitted- 
Power  to  deal  with  verdict  of 

provisions  of  s.  167  of  the  Evidence  Act  (I  of  1872) 
apply  to  criminal  trials  by  jury.  When  part  of  the 
evidence  which  has  been  allowed  to  go  to  the  jury 
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is  found  to  be  irrelevant  and  inadmissible,  it  is  open 
to  the  High  Court  in  appeal  either  to  uphold  the 
verdict  upon  the  remaining  evidence  on  the  record 
under  s  167  of  the  Indian  Evidence  Act  (I  of  1872) 
or  to  quash  the  verdict  and  order  a  re-trial.  The 
law  as  settled  in  England  by  the  Queen  v.  Oibson, 
L.  R.  18  Q.  B.  D.  537,  and  as  stated  by  the  Privy 
Council  in  Makin  v.  Attorney -General  of  New  South 
Wales,  [18941  A.  0.  57,  with  reference  to  the 
granting  of  new  trials  where  evidence  has  been 
improperly  admitted,  does  not  apply  to  India. 
Wafadar  Khan  v.  Queen-Empress,  I.  L.  R.  21  Calc. 
955,  not  followed.  Queen-Empress  v.  Ram- 
CHANDRA  Govind  Harshb  I.  Ii.  R.  19  Bom.  749 

EXAMINATION  DE  BENE  ESSE. 

See  Commission — -Civil  Cases    .     Cor.  7 

5  B.  Ii.  R,  252 
8  B.  Ii.  R.  Ap.  101 

EXAMINATION    FOR    PLEADERSHIP 
OR  MOOKHTEARSHIP. 

See  Board  op  Examiners. 

I.  Ii.  R.  28  Calc.  479 
I.  Ii.  R.  9  All.  611 

EXAMINATION    OP    ACCUSED     PER. 
SON. 

See  Confession — Confessions  to  Magis- 
trate      .  I.  Ii.  R.  9  Mad.  224 
I.  Ii.  R.  17  Calc.  862 
I.  Ii.  R.  18  Calc.  549 
I.  Ii.  R.  21  Calc.  642 
I.Ii.  R.  21  Bom.  495 
2  C.  W.  N.  702 

See  Criminal  Procedure  Code,  s.  342. 

I.  Ii.  R.  10  Calc.  140 

I.  Ii.  R.  13  All.  345 

I.  Ii.  R.  14  All.  242 

I.  Ii.  R.  16  Bom.  661 

See  Evidence — Criminal     Cases — Pre- 
vious Convictions. 

I.  Ii.  R.  28  Calc.  689 

See  Evidence — Criminal  Cases — Exami- 
nation AND  Statements  of  Accused. 

See   Transfer     of     Criminal     Case — 
Ground  for  Transfer 

5  C.  W.  N.  864 

1. Discretion  of  Magistrate  in 

examining  accused — Evidence  insufficient  to 
found  charge.  It  is  a  matter  of  discretion  for  the 
Magistrate  whether,  during  the  enquiry  before  him, 
it  is  right  and  proper  that  the  accused  should  be 
examined  or  not.  But  it  is  undesirable  that  the 
accused  should  be  examined  by  the  Magistrate 
when  he  is  satisfied  that  the  evidence  adduced  by 
the  prosecution  does  not  disclose  any  proper 
subject  of  criminal  charge  against  him.  In  the 
matter  of  Shama  Sankar  Biswas 

1  B.  li.  R.  S.  N.  16 


I 
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EXAMINATION    OP    ACCUSED    FEB. 
SON — contd. 


2. 


Criminal       Pro- 


eedure  Code,  1861,  s.  202.  The  discretion  of  a  Magis- 
trate under  s.  202,  Code  of  Criminal  Procedure, 
to  ask  questions  of  an  accused  is  entirely  unfet- 
tered though  an  examination  under  that  section 
should  not  be  of  an  inquisitorial  natiu-e,  and  a 
Magistrate  should  inform  the  accused  that  he  is  not 
bound  to  answer.  Answers  to  questions  under  that 
section  are  admissible  in  evidence,  even  if  the 
Magistrate  has  omitted  to  warn  the  accused  he 
need  not  answer.     Queen  v.  Dinoo  Roy 

16  W.  R.  Cr.  21 


3. 


^  Criminal       Pro- 


cedure Code,  1S9S,  s.  209 — Examination  of  accused 
before  committal — Discretion  of  Magistrate.  It  is 
the  duty  of  a  Magistrate,  before  committing  ac- 
cused persons  for  trial,  to  examine  them  for  the 
purpose  of  enabling  them  to  explain  any  circum- 
stances appearing  in  the  evidence  against  them. 
The  effect  of  s.  209  of  the  Code  of  Criminal  Proce- 
dure is  that  it  is  not  left  to  the  discretion  of  the 
Magistrate,  who  intends  to  commit,  to  examine  the 
accused.  He  is  bound  to  examine  them  and  if  he 
makes  an  order  of  commitment  without  such  exa- 
mination, the  order  is  irregular.  Queen-Empress 
V.  Pandara  Tevan        .     I.  L.  R.  23  Mad.  636 

4. Refusal  to  hear  statement 

or  examine  accused — Power  of  Court.  It  is  not 
competent  to  the  Court  in  a  criminal  trial  to  refuse 
to  allow  the  accused  to  make  a  statement  or  an 
offer  to  be  examined.  In  the  matter  of  Abdool 
GuPFOOR  .         .         .  10  C.  li.  R.  54 


5. 


Committal  -without  examin- 


ing accused — Power  of  Court.  It  is  not  illegal  for 
a  Magistrate  to  commit  an  accused  person  to  the 
Sessions  without  examining  him  or  his  witnesses. 
Queen  v.  Hurnath  Roy  .     2  W.  R.  Cr.  50 

6. Tender  of  •written  defence — 

Oral  examination — Criminal  Procedure  Code,  1861, 
Ch.  XV.  When  a  wTittcn  defence  is  tendered  in  a 
case  tried  under  Ch.  XV  of  the  Code  of  Criminal 
Procedure,  the  Magistrate  is  not  bound  to  take  down 
the  defence  of  the  accused  by  personally  examin- 
ing him.    DiLA  MoNDUL  v.  Kally  Sahre 

16  W.  R.  Cr   63 


7. 


Obligation    of  accused    to 


give  account  of  his  movements  at  alleged 
time  of  offence.  An  accused  person  is  not 
bound  to  account  for  his  movements  at  or  about  the 
time  an  offence  was  committed,  unless  there  has 
been  given  legal  evidence  sufficient  primd  facie  to 
convict  him  of  the  offence.  Queen-Empress  v. 
Bepin  Biswas     .         .     I.  L.  R.  10  Calc.  970 


8. 


EXAMINATION     OP    ACCUSED    PER. 
SON— contd. 


the  accused  under  s.  342,  Criminal  Procedure  Cod$ 
— Impropriety  of  cross-examining  him  as  a  hostile 
witness  and  of  eliciting  matters  or  information  not 
related  to  the  charge.  S.  342,  Criminal  Procedure 
Code,  permits  an  examination  to  be  made  solely  for 
the  purpose  of  enabling  the  accused  to  explain  facts 
appearing  against  him.  It  is  objectionable  to 
direct  examination  towards  obtainii.g  from  the 
accused  some  explanation  in  regard  to  matter  which 
he  had  previously  mentioned  in  his  confession  and 
has  already  repudiated  as  untrue,  or  to  endeavour 
I  to  elicit  information  in  regard  to  statements  made 
by    a    witness.     Kinq-E»iperor    v.    Bhut    Nath 


Object     of  examination  of 


prisoner.  The  discretionary  power  given  by  law 
to  examine  a  prisoner  should  be  used  to  ascertain 
from  him  how  he  may  explain  facts  in  evidence 
appearing  against  him,  not  to  drive  him  to  make 
self -criminating  statements.  Ex  parte  Virabud- 
DRA  Gaud         .  ,  1  Mad.  199 


9. 


Examination      of 


Ghose  (1902) 
10 


7  C.  W.  N.  345 

.  Examination   at 


preliminary  investigation  of  murder — Criminal  Pro- 
cedure Code,  88.  164,  364.  It  is  improper  to  at- 
tempt to  make  an  accused  person,  before  any  evi- 
dence is  required,  confess  his  guilt  and  admit  facts 
that  may  go  to  incriminate  him.  In  re  Chinibash 
Ghose,  1  C.  L.  R.  436,  and  Ex  parte  Virabuddra,  1 
Mad.  199,  followed.  If  these  statements  are  con- 
fessions, they  are  clearly  inadmissible  under  s.  164^ 
as  the  appended  certificate  does  not  show  they  were 
voluntarily  made  or  that  the  Magistrate  enquired 
whether  they  were  so  made ;  while  the  nature  of 
the  questions  put  indicates  that  they  were  not  so 
made.  And  if  they  are  statements  other  than  con  - 
fessions  under  s.  364,  they  are  equally  inadmissi- 
ble as  having  been  made  before  the  case  reached  the 
stage  at  which  the  examination  of  the  accused  is 
authorized.  Queen-Empress  v.  Bhairab  Chun- 
DER  Chuckerbutty      .         .       2  C.  W.  N.  702 


U. 


—  Examination    by  Sessions 


Judge — Criminal  Procedure  Code,  1872,  8.  250. 
Under  s.  250  of  the  Code  of  Criminal  Procedure,  the 
Court  may  from  time  to  time,  at  any  stage  of  the 
case,  examine  the  accused  personally ;  but  the 
Court  is  not  competent  to  subject  the  accused  to 
severe  cross-examination.  The  discretion  given  by 
the  law  is  not  to  be  used  for  the  purpose  of  driving 
the  accused  to  make  statements  criminating  him- 
self, but  only  for  the  purpose  of  ascertaining  from 
the  accused  how  he  is  able  to  meet  facts  standing  in 
evidence  against  him,  so  that  these  facts  should  not 
stand  against  him  unexplained.  Ex  parte  Virabad- 
dra  Oaud,  1  Mad.  199,  followed.  In  the  matter  of 
Chinibash   Ghose  .         .      1  C.  L.  R.  436 

12. Cross- examination  by  Court 

—Criminal  Procedure  Code,  1872,  s.  250.  The 
authority  given  to  a  Sessions  Court  to  examine  an 
accused  does  not  contemplate  the  cross-examina- 
tion of  such  accused,  nor  can  the  Judge  endeavour, 
by  a  series  of  searching  questions,  to  force  the  ac- 
cused to  criminate  himself.  The  real  object  in- 
volved in  the  power  given  to  the  Court  tmder  s.  250 
of  the  Code  of  Criminal  Procedure  is  to  enable  the 
Judge  to  ascertain  from  time  to  time  from  the  ac- 
cused (especially  if  he  be  undefended)  such  expla- 
nation as  he  may  desire  to  give  regarding  any  state- 
ment made  by  the  witnesses,  or,  at  the  close  of  the 
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EXAMINATIOT^"    OF     ACCUSED     FEB- 

SON—condd. 

case  for  the  prosecution,  to  elicit  from  the  accused 
how  he  proposes  to  meet  such  portions  of  the  evi- 
dence as,  in  the  opinion  of  the  Court,  implicate  the 
accused  in  the  commission  of  the  offence  with  which 
he  stands  charged.  Hossetn  Buksh  v.  Empress 
I.  L.  R.  6  Calc.  96  :  6  C.  L.  R.  521 

13.  Cross-examina- 
tion by  Court — Criminal  Procedure  Code,  1872, 
€.  250.  It  is  improijer  for  the  Court  to  cross- 
examine  a  prisoner  with  the  apparent  object  of 
convicting  him  out  of  his  own  mouth  of  false 
statements  and  so  making  him  prejudice  himself 
in  respect  of  the  matter  with  which  he  is 
charged.     Empress    v.  Behari  Lal  Bose 

e  C.  li.  R.  431 

14 Mode  of  recording  examina- 
tion— Certificate  of  Magistrate — Criminal  Proce- 
dure Code,,  1872,  s  346.  In  recording  the  examin- 
ations of  accused  persons  under  s.  346  of  the  Code 
of  Criminal  Procedure  in  the  language  in  which  they 
are  given,  a  Magistrate  need  not  take  down  the 
examination  in  his  own  hand  ;  it  is  enough  that 
he  apj)end  a  certificate  that  the  examination  was 
conducted  in  his  presence  and  contains  accurately 
all  that  was  stated  by  the  accused  person.  Queen 
V.  Lucky  Narain  Dutt      .      20  W.  R.  Cr.  50 


15. 


-^  Act     XXV      of 


1861,  s.  205— Act  X  of  1872,  s.  346— Attestation  of 
Magistrate.  Under  s.  205  of  the  Criminal  Proce- 
dure Code,  it  is  not  necessary  for  the  Magistrate  to 
state  ii;  the  body  of  the  examination  that  the  state- 
ment comprised  every  question  put  to  the  accused 
and  every  answer  given  by  him,  and  that  he  had 
had  liberty  to  add  to  or  explain  his  answers.  Attes- 
tation at  the  foot  of  the  examination  is  sufl&cient  ; 
but  in  case  of  doubt,  oral  evidence  should  be  admit- 
ted to  prove  the  regularity  of  the  proceediigs. 
Queen  v.  Goshto  L\l  Dutt 

7  B.  L.  R.  Ap.  62, 15  W.  R.  Cr.  68 

16.   — Certificate  under 

Criminal  Procedure  Code,  1861,  s.  205 — At- 
testation of  Magistrate.  The  certificate  required 
mider  s.  205,  Code  of  Criminal  Procedure,  need  not 
be  in  the  handwriting  of  the  presiding  officer,  but 
may  be  mider  his  hand  only,  i.e.,  siffnod  by  him. 
Queen  v.  Rezza  Hussein        .     8  W.  R,  Cr.  55 

See  Queen  v.  Niruni    7  W.  R.  Cr.  49 
Queen   v.   Bheebeekee   .    4  "N.  W.  16 


17. 


Attestation        of 


Magistrate — Proof  of  signature.  Where  a  jury  is 
eatisfied  as  to  the  genuineness  of  an  attestation  by 
a  Magistrate,  it  is  vmnecessary  to  call  the  Magis- 
trate to  swear  to  his  signature.  Queen  v.  Rezza 
HossEiN         .         .         .         .      8  W.  R.  Cr.  55 

EXCHANGE. 

See  Custom      .      I.  L.  R.  11  Mad.  459 
See  Pre-emption  .  I.  L.  R.  31  All.  539 
VOL.  II. 


EXCHANGE— cowcM. 

See  Transfer  of  Property  Act,  s.  118. 

5  C.  W.  N.  724 

6  C.  W.  N.  905 

See  Transfer  of  Property  Act,  s.  119. 

I.  L.  R.  30  Mad.  316 
of  stamps. 

See  Court  Fees  Act  (VII  of  1870),  s.  34. 
I.  L.  R.  30  Calc.  921 

— rate  of — 

See  Execution  of  Decree — Orders  akd 
Decrees  of  Privy  Council. 

I.  li.  R.  23  Calc.  357 

I.  L.  R.  25  Calc.  283 

2C.  W.N.  89 

Transfer    of    Property 

Act  {IV  of  1882),  s.  118 — Aposhnama  setting 
off  one  decree  against  another — Registration — 
Admissibility  in  evidence — Registration  Act  {III  of 
1877),  ss.  17,  49.  The  plaintiff  and  the  defendant 
having  obtained  decrees  against  each  other  settled 
their  difference  by  an  aposhnama  by  which  the  for- 
mer gave  up  certain  iote-'?  to  the  latter,  the  decrees 
obtained  by  the  plaintiff  were  set  off  against  the 
decrees  obtained  by  the  defendant,  and  the  parties 
gave  up  their  claims  under  their  respective  decrees  : 
Held,  that  the  transaction  embodied  in  the  aposh- 
nama did  not  amount  to  an  exchange  within  the 
meaning  of  s.  118  of  the  Transfer  of  Property  Act, 
the  essence  of  snch  a  transaction,  viz.,  the  mutual 
transfer  of  two  things  being  wanting  in  this  case. 
It  Avas  therefore  not  necessary  to  register  the  docu- 
ment. That  s.  49  of  the  Registration  Act  was  no 
bar  to  the  document  Avhich  was  unregistered  being 
used  as  evidence  to  prove  that  the  decrees  had  been 
satisfied,  notwithstanding  that  it  also  purported  to 
convey  immoveable  property.  Dina  Nath  Das,  v. 
Matimala  Dassya  (1906)     .      11  C.  W.  N.  342 

EXCISE  ACT,  1856, 

See  Act  XXI  of  1856. 

See  Bengal  Excise  Act,  1878. 

EXCISE  ACT  (X  OF  1871). 

ss.  19,  63 — Illicit  possession  of  liquor 

— Guilty  knowledge — Presumption — Act  XI  of  1870, 
s.  2 — "  Ser.^^  Held,  in  a  prosecution  under  ss.  19 
and  63  of  Act  X  of  1 871,  that  the  definition  of 
' '  ser  ' '  given  in  s.  2  of  Act  XI  of  1 870  was  not  so 
intelligible  and  clear  as  to  be  capable  of  general 
application,  and  that  it  did  not  supersede  the  local 
customary  weight  of  a  ser.  Held,  therefore,  the 
local  customary  weight  of  a  ser  being  95  tolahs  (the 
Government  ser  weighing  80  tolahs),  and  the  ac- 
cused having  been  fomid  in  possession  of  96  tolahs 
only,  that  the  excess  of  one  tolah  over  the  local 
weight  was  not  such  as  to  warrant  the  presump- 
tion of  the  guilt  of  the  accused.  Empress  v. 
Hait  Ram.     Empress  v.  Cheda  Khan 

I.  Ii.  R.  3  All.  404 

1. 88.  32, 62— License— /Wtci<  sale 

of  liquor — Conviction,  validity  of.      On  the  30th  Oc- 

6l 
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EXCISE  ACT  (X  OF  1871)— concld. 

ss.  32,  62 — condd, 

tober  1877,  N  was  granted  a  license  for  the  sale  of 
spirituous  and  fermented  liquora  by  retail,  terrr  mat- 
ing on  the  31st  December  1877.  On  the  11th  Janu- 
ary 1878,  such  license  was  renewed  by  the  Col- 
lector for  a  period  terminating  on  the  31st  March 
1878.  On  the  14th  January  1878,  iV's  servant  was 
convicted,  under  s.  62  of  Act  Xof  1871,  of  the  iUicit 
sale  of  liquors  between  the  1st  January  1878  and 
10th  Januarj'  1878,  both  days  inclusive.  Held, 
that  the  renewal  of  N^s  license  was  a  condonation  of 
the  offence,  and  the  conviction  was  bad.  Semble  : 
That  inasmuch  as  N  had  given  no  notice  of  his 
intention  not  to  renew  the  license,  nor  had  the  Col- 
lector recalled  it,  the  license  remained  in  force,  and 
the  conviction  was  consequently  bad  under  s.  32 
of  Act  X  of  1871.     Empress  v.  Seymour 

I.  L.  B.  1  All.  630 

Illicit  sale  of  liquor 


EXCISE  ACT  (XII  OP  1896)— concW. 

s.  21 — Sale   not  fcr   profit     P.,     who 


^  2. 

— License.  A  held  a  license  for  the  sale  of 
spirituous  and  fermented  liquors  by  retail  for  a 
period  of  three  months  terminating  on  the  31st 
December  1877.  Prior  to  the  8th  January  1878, 
no  notice  was  given  by  A  of  her  intention  not  to 
renew  the  license,  nor  had  the  license  been  recalled 
by  the  Collector.  Between  the  1st  January  1878 
and  the  8th  January  1878,  both  days  inclusive, 
il's  servants  sold  spirituous  and  fermented  liquors 
by  retail.  On  these  facts  -4's  servants  were  con- 
victed, under  s.  62  of  Act  X  of  1871,  of  the  illicit 
sale  of  liquor.  Beld,  following  the  opinion  expres- 
sed in  Empress  v.  Seymour,  I.  L.  B.  1  All.  630,  that 
the  convictions  were  bad,  as  A^b  license,  under  the 
provisions  of  s.  32  of  that  Act,  remained  in  force 
until  she  gave  notice  of  her  intention  not  to  renew  it 
or  it  was  recalled  by  the  Collector.  The  principle 
of  the  decision  in  Empressv.Sfymour  dissented  from. 
A  should  have  been  prosecuted  under  s.  57  of  the 
Excise  Act  for  not  paying  her  monthly  fee  in  ad- 
vance.   Empress  v.  Mahindra  Lai. 

I.  L.  B.  1  All.  638 

s.  62— Ch.  VI~lllicit  sale  of  liquor- 


License.  D  was  the  holder  of  a  license  for  the  sale 
of  spirituous  and  fermented  liquors  by  retail  for  a 
period  terminating  on  the  Slst  December  1877.  On 
the  10th  Januaiy  1878,  his  license  not  having  been 
renewed  by  the  Collector,  D  sold  certain  spirits  by 
retail.  On  these  facts  he  was  convictecl  of  the 
illicit  sale  of  liquor.  Subsequently  to  his  convic- 
tion his  license  was  renewed.  Held,  that  under  such 
circumstances  his  conviction  was  good.  Empress 
V.  Seymour,  I.  L.  R.  1  All.  630,  distinguished. 
Empress  v.  Dharam  Das  .     I.  L.  B.  1  All.  635 

EXCISE  ACT  (XXII  OF  1881). 

s.  42. 

See  Contract  Act,  s.  23 — Illegal  Con- 
tracts— Genera  rxY. 

L  Ii.  B.  10  All.  577 

EXCISE  ACT  (XII  OF  1896). 

See  Excise  Acts,  1871  and  1881. 


held  no  license  under  the  Excise  Act,  obtained 
some  methylated  spirits  from  a  shop  for  the  secre- 
tary of  the  Jhansi  Club,  sent  it  from  there  to  the 
club,  but  made  no  profit  on  the  transaction  :  Heldy 
that  the  transaction  did  not  amount  to  a  sale  with- 
in the  meaning  of  s.  21  of  the  Excise  Act  (XII  of 
1896).     Emperor  v.  Panna  Lall  (1909) 

I.  L.  B.  31  All.  293 

ss.  44  (2),  48  and  bl— Definition- 
Excise  ofi[lcer — Jurisdiction.  Held,  that  a  head 
constable  is  an  Excise  Officer  within  the  meaning 
of  s.  57  of  the  Excise  Act,  1896.  Queen-Empress  v. 
Makundu,  I.  L.  R.  20  All.  70,  followed.  Emperor 
V.  Lachmi  Narain  (1908)  .  I.  L.  B.  30  All.  377 

8.  47  and  ss.  27,  28,  29,  and  32^ 


Excise  Act  {XII  of  1896),  ss.  36,  37,  3S,  41, 
57— '' Excise  Officer.''  Held,  that  an  officer  in- 
vested with  power  under  ss.  27,  28,  and  29  of  Act 
No.  XXII  of  1881,  who  had  power  in  certain  events 
to  take  the  case  before  a  Magistrate  under  s.  32,  was 
an  ' '  excise  officer  ' '  within  the  meaning  of  s.  47  of 
the  Act.  Queen-Empress  v.  Ram  Ckaran,  All. 
Weekly  Notes  (1896)  105,  overruled.  Queen- 
Empress   V.   Makunda     .      I.  Ij.  B.  20  All.  70 

8.    49 — License   to  sett  spirits   retail- 


Death  of  licensee  before  expiration  of  period  of  license 
— Right  of  his  heir  and  partner  in  huMness  to  continue 
sale — Personal  nature  of  license.  Held,  that  a  license 
for  the  retail  sale  of  liquor  under  the  Excise  Act 
(XII  of  1896),  granted  in  the  name  of  one  man,  does 
not,  on  his  death  before  the  expiration  of  the  period 
of  the  license,  descend  to  his  heir  and  partner  in 
business  so  as  to  justify  the  said  heir  and  partner  in 
business  in  continuing  to  sell  during  the  unexpired 
portion  of  the  period  named  in  the  license.  Where 
an  order  had  been  made  for  the  sale  of  the  liquor, 
part  of  which  was,  as  above  ruled,  illegally  sold  by 
the  accused  :  Held,  that,  if  the  said  liquor  had  by 
devolution  or  otherwise  become  the  property  of  the 
accused,  there  was  no  reason  why  it  should  not  be 
attached  and  sold.  In  the  matter  of  Madho 
Pershad  .  .     I.  L.  B.  22  All.  144 

EXCISE  LAWS. 

See  Bengal  Excise  Act. 

See  Bombay  Akbari  Act. 

See  Excise  Acts. 

See  Madras  Akbari  Act. 

EXCISE  OFFICEB. 

See  Excise  Act  (XII  op  1896). 

I.  Ii.  B.  20  All.  70 
I.  L.  B.  30  All.  477 

EXCOMMUNICATION. 

^  See  Husband  and  Wife. 

•  Lli.  B.  31Bom.  366 
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EXCOMMUNICATION— concZcf. 

See  Jurisdiction  of  Civn^  Court — Caste. 

I.  L.  R.  13  Mad.  293 

I.  L.  R.  15  Bom.  599 

I.  L.R.  23  Bom.  122 

I.  L.  R.  24Bomul3 

See  Restitution  op  Conjugal  Rights. 
I.  L.  R.  31  Bom.  366 

by  Roman  catholic  priest. 


See  Crimianl  Intimidation. 

I.  li.  R.  8  Mad.  140 

EXECUTANT  OF  DOCUMENT. 

death  of — 


See  Registration  Act,  s.  49. 

13  C.  W.  N.  722 

EXECUTION. 

See  Execution  op  Decree. 

EXECUTION  OP  DECREE. 

Col. 

1.  Effect  of  Change  op  Law  pending 

Execution  ....  4007 

2.  Proceedings  in  Execution      .         .   4016 

3.  Application  for   Execution,     and 

Powers  of  Court  .         .         .  4017 

4.  Orders  and  Decrees  op  Privy  Coun- 

cil   4042 

6.  Decree  to  be  executed  after  Ap- 
peal OR  Review   ....  4046 

6.  Decrees  under  Rent  Law       .         ,  4064 

7.  Notice  op  Execution       .         .         .  4059 

8.  Transfer    op   Decree   for     Execu- 

tion, AND  Power  of  Court  as  to 
execution  out  of  its  Jurisdic- 
tion      4061 

9.  Execution  by  Collector         .         .  4090 

10.  Decrees  op  Courts  op  Native  States  4092 

11.  Mode  OP  Execution — 

(a)  Generally,^  and     Powers    op 

Officers  in  Execution        .  4093 


(&)  Alternative  Decree 

.  4098 

(c)  Attachment     . 

.  4098 

{d)  Boundaries    . 

.  4101 

(e)  Cancelment  op  Lease 

.  4101 

(/)  Conditional  Decree 

.  4102 

{g)  Costs 

.  4104 

{h)  Damages 

.  4104 

(*)  Declaratory  Decree 

.  4106 

(?)  Immoveable  Property 

.  4106 

(Jc)  Injunction 

.  4106 

(1)  Instalments    . 

.  4106 

(m)  Joint  Peopebty 

.  4107 

EXECUTION  OP  DECREE— conW. 

Col. 
11.  Mode  op  Execution — ccyncld. 

(w)  Maintenance  ,         .         .4111 

(o)  Married  Women      .         ,         .4114 

(p)  Mortgage        .         .         .         .4114 

{q)  Partition         .         .         .         .4128 

(r)  Partners         ....  4129 

(s)  Possession       ....  4130 

(t)  Principal  and  Surety       .         .4134 

(w)  Produce  op  Land     ,  .         .  4136 

(r)  Removal  op  Buildings     .         .  4136 

(w)  Right  op  Way  .         .         .  4136 

(a;)  Sirdar,    Heir        op,     Decree 

against      .         .         .         .4137 

(y)  Temple,  Scheme    for    Manage- 
ment OP      .         .         .         .  4137 

{z)  Validity  of  Decree  .         .4137 

12.  Execution  of  Decree  on  ob  after 

Agreements  or  Compromises         .  4138 

13.  Execution  by  and    Against  Repre- 

sentatives ....  4145 

14.  Joint  Decrees,  ExECUTioiff  of,  and 

Liability  under  ....  4163 

15.  Liability     fob     worngful     execu- 

tion   4173 

16.  Refusal  of  Execution    .         .         .  4174 

17.  Stay  op  Execution  .         .         .  4174 

18.  Step  in  aid  of  Execution       .         .  4186 

19.  Striking    off  Execution  Pboobbd- 

iNGS 4188 

20.  Executor,  Liability  op  .         .  4192 

21.  Irregularity  in  conduct  op  Sale     .  4193 

22.  Miscellaneous  Cases       .         .         .  4194 

See  Abkari  Laws. 

See  Acquiescence  .       7  C.  W.  N.  170 

See  Appeal — • 

Execution  of  Decrees  ; 

Sale  in  Execution  op  Decbbb. 

See  Arrest — Civil  Abbbst. 

See  Attachment. 

See  Attachment  before  Judgment. 

I.  Ii.  R.  33  Calc.  639 

See  Benami  Transaction — Certified 
Purchasers — Civil  Pbocbdubb  Code, 
1882,  s.  317. 

See  Bengal  Tenancy  Act,  s.  148,  ol.  (h). 

6  O.  W.  N.  91 

See  Aqba  Tenancy  Act,  II  op  1901,  s.  167. 
I.  Ii.  R.  31  All.  445 

See  Bombay  Act  V  op  1862. 

I.  Ii.  R.  1  Bom.  581 

6l2 
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EXECUTION"  OP  DECBEE— confi. 

See  CAI.CUTTA  Small  Cause  Coubt,  Juris- 
diction OP    .     I.  L.  B.  34  Calc.  823 

See  Civil  Pbocedure  Code,  1882. 

I.  L.  B.  31  Bom.  128,  207 
I.  Ii.  B.  31  Gale.  792 

See  Civil  Procedure  Code,   1882, — 

ss.  13,    206,    244,  278,  283,  285,  295, 
310A,  313,  317,  331. 

I.  Ii.  B.  27  All.  56, 148 

ss.   132,   155,  158,   194,  263,  325,  440, 
445,  453,  485,  537,  575,  700,  702. 

I.  L.  B.  29  Bom.  29 

See  Civil  Procedure  Code,  1882,  s.  212 

(1859,  s.  197)    .  I.  L.  B.  4  Gale.  629 

I.  L.  B.  8  Mad  137 

See  Civn.  Procedure  Code,  1882,  s.  223. 
I.  L.  B.  31  All.  1 

^  See  Civil  Procedure  Code,  1882, — 

s.  230 ; 

ss.  232  ;  234  ; 

ss.  244  ;  257  ; 

ss.  257A  ;  258  ;  259  ;  260  ; 

ss.  304  to  319  ; 

s.  501     .         .         .6  G.  W.  N".  710 

See  Civil  Procedure  Code,  1882,  sa. 
244(c),  310A,  311  I.  L.  B.  29  AIL  275 
I.  Ii.  B.  31  All.  45.  551,  572 
I.  Ii.  B.  33  Bom.  698 

^  See  Civil  Procedure  Code,  1882,  ss.  244 

and  318       .         I.  Ii.  B.  29  All.  207 

I.  L.  B.  31  All.  82 

8te  Civil   Procedure  Code,    1882,    ss. 
244,  546,  583. 

I.  Ii.  B.  33  Gale.  857,  927 
lOG.  W.  N.  63i,  639 

See  Civil  Procedure  Code,  1882,  ss.  244 
and  683    .         .  I.  L.  B.  29  All.  348 

See  Civil  Procedure  Code,  1882,  ss.  266, 
278  285 

l!  Ii.  B.  31  Aa  304,  367,  527 
I.  L.  B  33  Bom.  311 

See  Civil  Procedure  Code,  1882,  ss.  320 
AND  325A       .       I.  Ii.  B.  29  All.  415 

See  Civil  Procedure  Code,  1882,  s.  492. 
I.  Ii.  B.  36  Gale.  252 

See  Civil  Procedure  Code,   1882,  s.  583. 
I.  L.  B.  29  All.  143 

See  Claim  to  Attached  Property. 

See  Compromise — Compromise  of  Suits 
under  Civil  Procedure  Code. 

L  Ii.  B.  26  Mad.  31 

I.  L.  B.  26  Bom.  109 

I.  Ii,  B.  11  All.  228 

8u  Costs       .      I.  Ii.  B.  34  Gale.  860 
I.  L.  B.  35  Gale.  431 


EXECUTION  OP  DEGBEE— conR 

See  Declaratory  Decree,  Suit  fob — 
Removing  Attachment. 

I.  L.  B.  25  All.  347 

See  Decree       .     I.  L.  B.  32  Gale.  680 
I.  L.  B.  33  Gale.  306 

See  Dekkhan     Agriculturists'  Relief 

Act     .         .       I.  L.  B.  31  Bom.  120 

I.  L.  B.  32  Bom.  08 

See  Ex  parte  Decree. 

I.  Ii.  B.  29  Al.  623 

See  Foreign  Court,    Judgment  op. 

6  G.  W.  N.  829 

See  Fraudulent  Decree. 

I.  Ii.  B.  30  Gale.  718 

Set  Gujarat  Talukdars'  Act. 

I.  Ii.  B.  33  Bom.  443 

See  Hindu  Law— Debts  8  G.  W.  N.  672 
I.  Ii.  B.  33  Bom.  39 

See  Hindu  Law — Joint  Family — Sali 
OP  Joint  Family  Property  in  Exe- 
cution of  Decree. 

I.  Ii.  B.  34  Gale.  642 

See  Hindu  Law — Maintenance — Right 
TO  JMaintenance — Widow. 

I.  L.  B.  24  Mad.  689 

Set  Husband  and  Wife  11  B.  L.  B.  144 

I.  L.  B.  1  Gale.  385 

I.  L.  B.  4  Gale.  140 

L  Ii.  B.  1  AIL  772 

Set  Injunction — Special  Cases — Exe- 
cution of  Dbcbbb. 

See  Insolvency — 
Claims  op  Attaching  Creditors  and 
Official  Assignee  ; 

Insolvent  Debtors  under  Civil  Pro- 
cedure      Code — ExecutioNv      of 
Decree. 
See  Interest — 
Miscellaneous  Cases — Mesne    Pro. 
fits  .       I.  Ii.  B.  25  All.  275 

Where  no  ^Stipulation  for,  or 
Stipulated  Time  has  expired^ 
Decrees. 

See  Interest — Miscellaneous  Cases — 
Costs. 

See  Interest — Omission  to  stipulatb 
for,  etc. — Decrees. 

See  Landlord  and  Tenant. 

I.  L.  B.  35  Gale.  737  ;  904 

5ee   Limitation — Question    op    Limita- 
tion     .         .         .     6  G.  W.  N.  348 
I.  L.  B.  30  Bom.  115 
10  G.  W.  N.  354 
I.  Ii.  B.  34  Gale.  874 

See  Limitation  Act  (XV  of  1877),  s.  7  ; 
Soh.  II,  Arts.  178,  179. 

I.  Ii.  B,  29  All.  279 
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I 


EXECUTION"  OF  DECREE— con/d. 

See  Limitation  Act  (XV  of  1877),  ss.  7, 
9, 13;ScH.  II,AiiT.  179. 

I.  L.  R.  29  Bom.  68 

See  Limitation  Act,  1877,  s.  20. 

I.  L.  R.  31  AU.  590 

See  Limitation  Act,  1877,  Sch.  II — 
Akt.  14       .        I.  L.  R.  24  All.  467 

Art.  165        .      I.  L.  R.  25  AIL  343 

Arts.  176,  178. 

L  L.  R.  26  AU.  140;  156 

Arts.  178  and  179. 

I.  L.  R.  24  All.  542 

Art.  179       .  I.  L.  R.  31  Bom.  162 
I.  L.  R.  30  All.  179  ;  385 

Arts.  179,  209,  303. 

I.  L.  R.  28  All.  249,  651 

Art.   180      .         .      7  C.  W.  N.  793 

See  Mesne  Profits. 

I.  L.  R  33  Calc.  329 

See  Mesne  Profits — 
Assessment  in  Execution,  and  Suits 
FOR  Mesne  Profits  ; 

Mode  of  Assessment  and   Calcula- 
tion. 

See  Mortgage     .    I.  L.  R.  27  All.  392 

9  C.  W.  N.  201 

I.  Ii.  R.  34  Calc.  886 

See    Mortgage — Sale    of    Mortgaged 

Property      .     I.  L.  R.  31  Calc.  863 

I.  L.  R.  33  Calc.  689 

See  Payment  into  Court. 

I.  Ii.  R.  25  Mad.  535 

See  Pardanashin  Women. 

1  B.  L.  R.  P.  B.  31 

8  W.  R.  282 

I.  Ii.  R.  4  Calc.  583 

I.  Ii.  R.  7  Calc.  19 

See     Partition — Mode     of     effecting 
Partition. 

See  Partition  Act  (V    of  1897),  s.  2. 

I.  Ii.  R.  32  Bom.  103 

^.  See  Pensions  Act. 

I.  Ii.  R.  30  Bom.  101 

See  Possession  .  I.  L.  R.  33  Calc.  437 

See    Possession — Nature    of    Posses- 
sion. 

See      Representative      of      deceased 
Person. 

See  Res  Judicata — 

General  Cases  ;  I.  L.  R.  24  A^W,  138 

Orders  in  Execution  of  Decree. 

See    Resistance    or    Obstruction    to 
Execution  of  Decree. 

See  Sale        .        I.  L.  B .  27  Mad.  131 
I.  Ii.  R.  36  Calc.  323,  336 


EXECUTION"  or  DECREE— conii. 

See  Sale  fob  Arrears  of  Rent. 

See  Sale  in  Execution  of  Decree. 

See  Second  Appeal. 

I.  Ii.  R.  30  Bom.  113 

See  Set-off — Cross  Decrees. 

I.  Ii.  R.  24  AU.  481 

See  Small  Cause  Court,  Mofussil — 
Practice  and  Procedure — Execu- 
tion OF  Decree. 

See   Small   Cause   Court,   Presidency 

Towns  —  Jurisdiction  —  Moveable 

Property       .     I.  L.  R.  4  Calc.  946 

10  B.  L.  R.  448 

I.  L.  R.  26  Calc.  778 

3  C.  W.  N.  590 

See  Special  or  Second  Appeal — Orders 
subject  or  not  to  appeal. 

I.  L.  R.  29  Calc.  644 

See  Surety — 

Enforcement  of  Security. 

L  Ii.  R.  30  Calc.  1060 

Liability  of  Surety  ; 

I.  Ii.  R.  24  Mad.  560,  637 

See  Toda  Giras  Allowance  Act. 

I.  Ii.  R.  33  Bom.  258 

See  Transfer  of  Property  Act  (IV  of 
1882),  ss.  88,  89,  90. 

I.  L.  R.  28  AU.  19, 193,  660,  674 

L  Ii.  R.  29  AU.  12 

I.  Ii.  R.  30  Mad.  255 

I.  Ii.  R.  31  All.  114 

See  Transfer  of  Property  Act  (IV  o» 
1882),  s.  99  .  I.  L.  R.  32  Bom.  205 

See  Tributary  Mahals  of  Orissa. 

6  C.  W.  N.  573 

See  Warrant  of  Arrest — Civil  Cases. 

6  C.  W.  K".  845 

application  for — 

See  Bengal  Rent  Act,  1869,  s.  68. 

See    Bengal    Tenancy    Act,    Sch.    Ill, 

Art.  6        .       I.  L.  R.  21  Calc.  387 

I.  Ii.  R.  22  Calc.  644 

5  C.  W.  N.  763 

See  Certificate  of  Administration — 
Right  to  sue  or  execute  Decrbi 
WITHOUT  Certificate. 

See  Certificate  of  Administration. 

I.  Ii.  R.  24  Mad.  22 

See  Civil  Procedure  Code,  1882,  s.  230. 

See  Limitation  Act,  1859,  ss.  20  awd 
2L 

See  Limitation  Act,  1877. 

I.  L.  R.  28  Calc.  465 
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EXECUTION"  OP  DECREE— con«. 
application  for — concld. 


See  Limitation  Act,  1877,  Sch.  II — 

Art.  178; 

Art.  179; 

Art  180. 

See  Practice — Civil  Cases — Execution 
OP  Decree,  Application  for. 

See  Res   Judicata — Orders  in  Execu- 
tion OP  Decree. 

I.  Ii.  R.  28  Calc.  122 

See  Surety — Enforcement  op  Security. 

dismissal  of — 

See  Res  Judicata — Judgments  on  Pre- 
liminary Points. 

I.  L.  R.  12  All.  539 

I.  Ii.  R.  21  Calc.  784 

L.  R.  21 1.  A.  89 

I.  L.  R.  18  Mad.  131 

I.  Ii.  R.  11  Bom.  537 

I.  Ii.  R.  15  All.  49,  84 

execution    against    representa- 
tives— 

See    Representative     op    Deceased 
Person. 

for  mesne  profits  and  costs — 

See  Limitation  Act,    1877,  Sch.  II,  Art. 
179  .        I.  Ii.  R.  30  Mad.  268 

for  pre-emption — 


See  Limitation  Act,  1877,  Sch.  II,  Arts. 
178  AND  179   .    I.  L.  R.  24  AIL  300 

—  joint  decree — 

See  Limitation  Act,  1877,  ss.  7  and  8, 
AND  Sch.  II,  Art.  179. 

I.  Ii.  R.  25  Mad.  431 

—  notice  of^ 

/SeelLiMiTATioN  Act,  1877,  Sch.  II,  Art. 
179 — Notice  op  Execution. 

—  obstruction  to — 


See    Resistance     or    Obstruction      to 
Execution  of  Decree. 

of  ex  parte  decree — 

See  Limitation  Act,  1877,  Art.  164. 

I.  L.  R.  31  Bom.  303 

of  High  Couyt  on  appeal  from 


mofussil. 


See  Limitation  Act,  1877,  Sch.  II,  Art. 
180  (1859,  s.  19). 

of  money-decree — 

See  Civil  Procedure  Code,  18S2,  s.  232. 
I.  Ii.  R.  31  Bom.  308 

See  Sale      .        .        13  C.  W.  N.  270 


EXECUTION  OP  DECREE— confi. 

of  Privy  Council — 

/8'e€  Limitation  Act,  1877,  Sen.  II,   Art. 

180  (1869,  s.  19)    .     4  W.  R.  Mis.  10 

B.  Ii.  R.  Sup.  Vol.  506 

I.  Ii.  R.  8  Calc.  218 

L  Ii.  R.  20  Calc.  551 

order  dismissing  objection  to — 


See  Appeal — Decrees. 

I.  Ii.  R.  28  Calc.  81 

—  order  passed  in — 

See  Appeal — Execution  op  Decrees. 

See  Appeal — Orders. 

See  Res  Judicata — Orders  in  Execu- 
tion op  Decree. 

order  setting  aside   sale   is  an 


order  relating  to  execution. 

See  Special  or  Second  Appeal. 

I.  L.  R.  28  Calc.  116 

proceedings  in  execution— 


See  Insolvent  Act  (11  &  12  Vict.,  c.  21). 
I.  Ii.  R  28  Calc.  419 

See  Practice — Civil  Cases — Execution 
Proceedings. 

—  resistance   to — 


See  Civil  Procedure  Code,  1882,  s.  331. 
13  C.  W.  N.  724 

—  revival  of— 


See  Execution  op  Deorbb — Execution 
against  Representatives. 

See  Limitation  Act,  1877,  ^ch.  II,  Art. 
178        .         .        I.  L.  B.  5  Bom.  29 

—  stay  of— 

8u  Appeal — Orders. 

L  Ii.  R.  24  Mad.  358 

See  Appeal  to  Privy  Council — Stay  of 
Execution  pending  Appeal. 

See  Bengal  Rent  Act,  1869,  s.  52. 

10  B.  L.  R.  Ap.  2 

18  W.  R.  412,  412  note 

Marsh.  417 

17  W.  R.  462 

22  W.  R.  460 

I.  Ii.  R.  5  Calc.  908 

I.  Ii.  R.  7  Calc.  566 

See  Injunction — Special  Cases — Exe- 
cution of  Decree. 

See  Injunction — Under  Civil  Pbooi- 
DURE  Code. 

See  Priyy  Council,  Practice  op  Stay 
OP  Proceedings  in  India  pending 
Appeal. 
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:EXECUTI0N  of  decree— cowffZ. 
step  in  aid  of— 

See  Limitation  Act,  1877,   Sch.  II,  Art. 
179 — Step  in  Aid  of  Execution. 

1.  EFFECT  OF  CHANGE  OF  LAW  PENDING 
EXECUTION. 


1. 


Execution     proceedings    in 


suit  commenced  before  Act  VIII  of  1859- 

Act  VII  of  1855.  Proceedings  in  execution  of  a 
decree  in  a  suit  begun  under  the  old  proceSure  were 
regulated|by  Act  VII  of  1855.  In  re  Sijmbhoo- 
CHUNDER  Halder     .        .        Bourke  O.  C.  59 


2. 


Alteration    in    procedure — 


Retrospective  effect  of  Act — Construction  of  statutes. 
Alterations  in  forms  of  procedure  are  retrospective 
in  effect,  and  apply  to  pending  »^  proceedings. 
Hajrat  Akramnissa  Begam  v.  Valiulnissa 
Begam      .         .         .         I.  L.  R.  18  Bom.  429 

Balkrishna  Pandharinath  v.  Bapu  Yesaji 

I.  Ii.  R.  19  Bom.  204 


3. 


Effect  of  repeal  of  Act  VIII 


of  1859 — Imprisonment  for  debt — Civil    Procedure 
Code,  1877,  ss.  3  and  342 — General  Clauses  Consoli- 
dation Act  {I  of   1868),   s.  e—Procedure.  Held  by 
a  majority  of  the  FuUBench  (Sargent  and  Bayley, 
JJ.,   dissenting)   that   a  judgment-debtor,   impri- 
soned  in  satisfaction  of  the  decree  against  him  under 
Act  VIII  of  1859,  was  not  entitled,  under  Act  X 
of  1877,  to  be  released  on  the  coming  into  operation 
of  the  latter  Act,  if  he  had  then  been  imprisoned 
for  more  than  six  months,  but  less  than  two  years. 
Per  Westropp,  C.J. — The   judgment-creditor  had, 
under  Act  VIII  of  1859,  the  right  {subject  to  be 
divested  only  imder  the  circumstances  stated)  to 
have  such  judgment-debtor  as  the  above  detained 
in  custody  for  two  years,  unless  he  in  the  meantime 
fully  satisfied  the   decree.     Ch.  XIX  of  Act  X  of 
1877,    sub-division    I,     ia  essentially    prospective 
throughout.     S.  342  must    therefore  be  construed 
as  relating  only  to  future  imprisonment,  consequent 
on  arrests  to  be  made  under  Act  X  of  1877.     There 
is  not  in  Ch.  XIX  of  that  Act  any  trace  of  an  inten- 
tion on  the  part  of  the  Legislature  to  deal  with  im- 
prisonment  commenced    before   the  coming   into 
force  of  the  Act.     Notwithstanding  the  repeal  of 
Act  VIII  of  1859  by  Act  X  of  1877,  Act  I  of  1868, 
B.  6,  saves  the  committal  under  Act  VIII  of  1859, 
while  that  Act  was  in  force,  of  a  judgment- deb  tor, 
and  also  his  consequent  detention,  commenced  be- 
fore the  coming  into  force  of  Act  X  of  1877,  if  such 
detention  is  to  be  regarded  as  "  procedure."     The 
effect  of  Act  I  of  1868,  s.  6,  and  Act  X  of  1877,  s.  3, 
taken  in  combination,  is  to  remove  from  the  scope 
of  the  latter  Act  all  proceedings  after  decree  initiated 
before  its  coming  into  force,  and  then  still  pending, 
and  to    leave    within  its    range  all     proceedings 
after  decree  initiated  after  its  coming  into  force, 
though  the  suits  and  decrees,  in  and  under  which 
auch   last-mentioned   proceedings   may   be  taken, 
were  commenced  and  made  before  Act  X  of  1877, 
-came  into  force.     Therefore,  assuming  the  rule  as 


EXECUTION  OP  DECREE— conf<?. 

I.  EFFECT  OF  CHANGE  OF  LAW  PENDINO- 
EXECUTION— cowfei. 

to  the  retro-active  force  of  enactments  relating  to 
procedure   laid   down   in    Wright  v.  Hale,  6  H.  <& 
N.  227,  to  apply,  still  s.  342  of  Act   X  of  1877  is  not 
retrospective.     But  the  question  raised  by  the  pre- 
sent application  being  one,  not  merely  of  procedure, 
but  of   the  divestment  of  the  existing  right  of  the 
judgment-creditor,    the    presumption    is    (in    the 
absence  of  express  legislation  or  direct  implication 
to  the  contrary)  against  giving  retro-active  force  to 
8.   342  of    Act  X  of  1877.     The  cases  relating  to 
questions  of  mere  procedure,  whereby  a  retro-active 
force  has  been  given  to  enactments,  reviewed,  and 
distinguished  from  those  by  which  no  such   force 
was  given,  by  reason  of  their  raising  questions  which 
affected  ivested  rights.     Per    Saroent,    J. — Ss.  1 
and  3  of  Act  X  of  1877,  taken  in  connection  with 
Act  I  of  1868,  s.  6,  show  that,  whilst  saving  all  acta 
already  done  in  execution  of  a  decree  in  a  suit  in- 
stituted before  Act  X  of  1877  came  into  force,  all 
matters  of  procedure  in  execution  subsequent  to 
that  date  should  be  determined  by    the  Act  itself. 
The  question  raised  by  the    present  application  is 
one  of  procedure,  for  the    conditions  and  period 
under  and  for   which   the   writ    of   imprisonment 
remains  in    force  are    as  much  matters  relating  to 
procedure  as  the  issuing  of    the  writ.     Neither  the 
wording  of  s.  342  or  the  heading  to  Ch.  XIX  of  Act 
X  of  1877  necessarily  confine  the  "  imprisonment  " 
therein   referred   to   to  imprisonment  commenced 
since  that  Act  came  into  force.     Though  the  judg- 
ment-creditor, by  the  arrest  and  imprisonment  of 
his  debtor,  acquires  a  right  different  from  the  mere 
right  of  a  plaintiff  to  have  his  cause  of  action  tried 
according  to  a   certain  procedure,  yet  the  rule  that 
an  Act  is  not  to  be  construed  retrospectively  so  as  to 
defeat  an  existing  right,  is  only  a  rule  of  construc- 
tion, and  must  yield  to  the  intention  of  the  Legisla- 
ture.    It  is  difficult  to  suppose  that  the  Legislature, 
when   introducing    a  benign   change  into  the  law 
of  debtor  and  creditor,  in  harmony  with  modem 
legislation,    could   have   intended   that   two   laws 
should  continue  for  the  next  two  years  to  operate 
concurrently,  and  that  debtors  imprisoned  on  the 
day  before  the  latter  Act  came  into  force  should  be 
liable  to  be  detained  imder  the  severer  enactment. 
Per    Bayley,   J. — .Cases  on  the  construction  of 
statutes  relating  to  procedure  reviewed.     History 
of  imprisonment  for  debt  before  recent  legislation 
in  England  and  before  the  abolition  of  the  Supreme 
Court  in  Bombay.  The  change  effected  by  Act  VIll 
of  1859  in  the  relative  positions  of    debtor  and 
creditor  pointed  out.     Coomhe  v.  Ca^v,  13  B.  L.  R* 
268 f  is  inconsistent  with  the  inviolable  right  claimed 
by  the  judgment-creditor  to  detain  the    judgment- 
debtor  for  two  years.     The  sections  of  Act  VIII  of 
1859,  relating  to  imprisonment  for  debt  and  its 
duration,  are  concerned  with  procedure  alone.     The 
definitions    of   **  decree  "  and  "judgment-debtor" 
in  Act  X  of  1877  are  wide  enough  to  include  decrees 
passed,  and  judgment-debtors  who  have  become 
such,  before  the  coming  into  force  of  the  Act.     Sa. 
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341  and  342  of  Act  X  of  1877  are  applicable  to  pro- 
ceedings pending  when  the  Act  came  into  force. 
The  Legislature  intended  that  the  improvements 
introduced  by  the  new  Code  should  apply  to  suits 
brought  under  the  old  Code  in  those  cases  in  which, 
consistently  with  the  provisions  of  the  new  Code, 
they  might,  upon  the  ordinary  principles  of  the  in- 
terpretation of  statutes,  be  clearly  applicable.     S.  3 
of  Act  X  of  1877  implies  that  the  procedure  after 
decree  shall  be  according  to  the  provisions  of  that 
Act.     In  re  Sunibhoochunder  Haldar,   1  Bourke  69, 
and    Williams    v.    Smith,  4  H.  d;  N.  559,  distin- 
guished.    S.  6  of  Act  I  of  1868  does  not  apply  in 
the  present  case.     When  of  two  possible  construc- 
tions one  is  in  strict  harmony  with  the. improve- 
ments introduced  by  the  Act,  and  with  the  spirit  of 
modem  legislation,  while  the  other  treats  the  point 
under  consideration  as  not  having  been  considered 
by  the  Legislature  at  all,  the  former  is  to  be  pre- 
ferred.    Per  Green,  J. — Apart  from  s.  1  and  the 
proviso  to  s.  3,  there  is  not  in  Act  X  of  1877  any 
provision  as  to  its  operation  with  regard  to  pending 
or  past  proceedings.     S.  1  does  not  alter  or  abridge 
the  legal  effect,  after  1st  October  1877,  of  proceed- 
ings had  and  completed  before  that  date ;  and  in 
construing  s.  3  regard  must  be  had  to  Act  I  of  1868, 
s.  6,  though  the  general  rule  of  construction  con- 
tained in  the  last- mentioned  section  must  yield  to 
the  intention  of  the  Legislature  erpressed  in  any 
subsequent  Act.     The  proviso  to  s.  3,  coupled  \\ith 
B.  1  of  Act  X  of  1877,  shows  that  the  intention  of 
the  Legislature  was  that  the  repeal  of  the  old  Pro- 
cedure Act  was  to  affect,  to  some  extent,  the  proce- 
dure, other  than  that  prior  to  decree,  in  suits  in- 
stituted before  Act  X  of   1877  came  into  force. 
Ample  effect  would  be  given  to  this  intention,  while 
regard  would  still  be  had  to  s.  6  of  Act  I  of  1868  by 
holding  that  in  all  steps  and  proceedings,  not  prior 
to  decree,  had  and  taken  after  the  Ist  October  1877, 
in  suits  instituted  before  1st  October  1877,  the  pro- 
visions of  the  new  Code  are  to  be  operative.     Cases 
giving  a  retro-active  force  to  enactments  relating 
only  to  procedure  reviewed  and  distinguished.     The 
right  of  an  execution-creditor  to  detain  his  debtor 
till  satisfaction  of  the  decree  for  a  period  not  exceed- 
ing two  years,     under    a    wai-rant    issued    before 
1st  October  1877  by  virtue  of  Act  VIII  of  1859,  is 
in  nowise  affected  by  the  new  Code  coming  into 
operation.     Per  West,    J. — Cases    on    the    retro- 
activity of  enactments  reviewed.     Act  VIII  of  1 859 
must  have  clothed  the  Court's  orders  with  an  abid- 
ing validity,  and  the  judgment  creditors  with  an 
abiding  right,  or  else  with  none  at  all.     The  minis- 
terial officer  is  to  act  on  the  order  of  the  Court 
according  to  its  original  purport.     Ihe  order,  in.  the 
absence  of  an  express  provision  to  the  contrary, 
retains  its  validity  until  it  is  withdmwn  or  varied. 
The  new     procedure,    therefore,  does  not  apply, 
whether  as  touching  person   or  property,  except 
perhaps  in  matters  of  mere  administration  or  pro- 
visional  arrangement.     It   cannot,    at   any    rate, 
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apply  so  as  to  deprive  the  creditor  of  his  right  once 
acquired  by  the  arrest  of  his  judgment-debtor  in 
execution.  Any  change  in  the  relations  of  the 
parties  can  be  made  only  in  accordance  with  the  later 
and  existing  law,  tut  their  previously  subsisting 
relations  continue  to  subsist  as  before.  It  is  un- 
likely that  the  Legislature  intended  s.  342  of  Act  X 
of  1877  to  apply  to  cases  of  imprisonment  other 
than  those  arising  imder  that  Act.  S.  342  is  simply 
a  negative  provision,  and  the  aflSrraative  provisions, 
with  which  it  is  to  be  read,  are  to  be  foimd  in  the 
same  chapter  of  the  Act,  and  these  can  only  be 
applied  to  cases  arising  after  the  Act  has  come  into 
force.  The  close  of  the  litigious  transaction,  like 
that  of  a  contractual  one,  fixes  the  rights  of  the 
parties  according  to  the  then  existing  law,  and  in 
principle  there  is  no  distinction  between  a  construc- 
tion prejudicial  to  the  debtor  and  a  construction 
prejudicial  to  the  creditor.  The  imprisonment 
under  ActJVIII  of  1859,  as  a  "proceeding  com- 
menced "  comes  within  the  scope  of  s.  6  of  Act  I  of 
1868.  Act  VIII  of  1859,  therefore,  and  not  Act  X 
of  1877,  governs  the  enforcement  of  the  judgment- 
creditor*^  decree  throughout  the  proceedings  conse- 
quent on  his  application  for  thedetor's  imprison- 
ment under  the  former  Act.  If  the  present  appli- 
cation for  discharge  be  a  proceeding  commenced 
since  the  new  Act  came  into  force,  it  is  not  int<»gral 
with  the  previous  proceedings  in  execution.  If,  on 
the  other  hand,  it  is  integral  \^ith  them,  it  is  part 
of  a  proceeding  commenced  before  the  new  Act 
came  into  force.  In  neither  case  can  it  bring 
within  the  n^w  Act  orders  deriving  their  validity 
from  another  law.  In  iht  matter  of  the  petition  of 
Ratansi  Kalianji        .        I.  li.  R.  2  Bom.  148 

4.  Change     of     the 

law  pending  execution — Civil  Procedure  Code,  Act 
VIII  of  1859  and  Act  X  of  1877—Oraer  setting 
aside  sale  in  execution  of  decree  for  irregularity — 
Appeal.  Proceedings  to  execute  a  decree  com- 
menced when  the  former  Code  of  Civil  Procedure 
(Act  VIII  of  1859)  was  in  force;  but  property 
belonging  to  the  judgment-debtor  was  sold  in 
pursuance  of  those  proceedings  on  the  14th  of 
November  1877  after  the  new  Code  (Act  X  of  1877) 
came  into  operation.  Subsequently,  at  the  in- 
stance of  the  appUcant,  the  Court  made  an  order 
setting  aside  the  sale  on  the  ground  of  irregularity. 
Held,  that  this  order  was  governed  by  the  former 
Code,  and  was  consequently  not  subject  to  apixjal. 
Chinto  JosHi  V.  Kbishnaji  Narayan 

I.  li.  R.  3  Bom.  214 


5. 


Civil      Procedure 


Code,  1877,  «.  295 — Change  of  the  law  pending  execU' 
Hon  of  decree — Prior  and  subsequent  attaching 
creditors — General  Clauses  Act  (/  of  1868),  s.  6.  A 
judgment-creditor,  in  execution  of  his  decree,  at 
taohed  certain  property  belonging  to  his  judgment- 
debtor  while  Act  VIII  of  1859  was  in  force.  This 
property  was  ultimately  sold  on  the  9th  of  January 
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1879,  that  is,  after  the  new  Code  of  Civil  Procedure 
(Act  X  of  1877)  came  into  operation.  Two  days 
before  the  sale  another  judgment-creditor  applied 
to  have  his  decree  satisfied,  out  of  the  same  pro- 
perty by  a  rateable  distribution  of  the  proceeds 
which  might  be  realized.  Held,  that  the  prior  at- 
taching creditor,  by  his  attachment  imder  the  Code 
of  1859,  acquired,  under  s.  270  of  that  Code,  a  right 
to  have  his  decree  first  satisfied  in  full,  and  that  he 
was  not  deprived  of  this  right  by  the  change  in  the 
law  introduced  by  s.  295  of  the  new  Code  of  1877. 
Nakandas  v.  Bai  Manchha 

I.  L.  R.  3  Bom.  217 
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Effect  on  proceedings  already  commenced — Civil 
Procedure' Code,  Act  VIII  of  1859,  s.  216,  and  Act 
X  of  1877,  s.  266  cl.  {g)— Attachment— Political 
pension.  On  the  28th  of  September  1877,  i.e.,  three 
days  before  the  new  Code  of  Civil  Procedure  (Act 
X  of  1877)  came  into  operation,  an  application  was 
made  for  the  enforcement  of  a  money-decree  by 
attachment  {inter  alia)  of  a  poUtical  pension  er  joyed 
by  the  defendants.  Under  s.  216  of  the  former 
Code'(Act  VIII  of  1859),  a  notice  was  issued  on  the 
same  day  to  the  defendants,  calling  upon  them  to 
show  cause  why  the  decree  should  not  be  executed. 
The  "defendants  accordingly  appeared  on  the  day 
fixed,  at  which  date  the  new  Code  had  come  into 
force,  and  contended  that  under  s.  266,  cl.  {g),  of 
the  new  Code,  the  pension  was  no  longer  attach- 
able. Held,  that  all  proceedings  commenced  and 
pending  when  Act  X  of  1877  became  law  were, 
imder  the  General  Clauses  Act  (Act  I  of  1868),  s.  6, 
to  be  governed  by  the  Code  theretofore  in  force,  the 
general  rule  of  construction  contained  in  that 
section  not  being  affected  or  varied  by  ss.  1  and  3 
of  Act  X  of  1877  ;  and  that  a  bond  fide  application 
for  enforcement  of  a  decree  in  a  particular  way, 
coupled  with  an  order  of  the  Court  in  furtherance 
of  that  object,  as  much  constitutes  a  proceeding  in 
execution  commenced  and  pending  as  the  actual 
issue  of  a  warrant  of  attachment.  Vtdyaram  v. 
Chandra  Shekharam     .      I.  L.  R.  4  Bom.  163 


7. 


Civil 


Procedure       Code 


Amendment  Act  (XII  of  1879),  s.  102— 
Effect  of  an  application  for  execution 
pending  at  date  of  its  enactment.  Where  an 
application  to  execute  a  decree  was  made  under 
s.  234  of  the  Code  of  Civil  Procedure,  1877,  before 
Act  XII  of  1879  (to  amend  it)  was  passed,  but  the 
application  was  not  disposed  of  until  after  s.  220 
was  altered  by  that  Act : — Held,  that  the  rule  in 
Wright  V.  Hale  6,  H.  &  N.  227,  applied,  and  that 
the  Act  as  amended  was  the  law  to  be  applied. 
Bapasastrial  v.  Anuntarama  Sastrtal 

I.  Ii.  R.  3  Mad.  98 


8. 


Security  bond,  enforcement 


of,  by  execution — Security  for  Costs — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  s.  549— Act  VII  of 
1888,  s.  46— General  Clauses  Act  U  of  1868),  s.  6, 
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On  the  9th  June  1888,  a  decree-holder  applied  for 
leave  to  execute  his  decree  (which  was  one  for  costs) 
against  a  person  who  had  become  security  for  the 
costs  of  an  appeal  which  had  been  dismissed  with  • 
costs  ;  this  application  was  refused  on  the  ground 
that  the  law,  as  it  then  stood,  did  not  authorize  such 
an  application,  the  remedy  of  the  decree-holder 
being  by  regular  suit  against  the  surety.  Subse- 
quently to  the  passing  of  Act  VII  of  1888,  the 
decree-holder  made  a  fresh  application  for  such  exe- 
cution mider  s.  46  of  that  Act.  The  Court,  after 
referring  to  s.  6  of  the  General  Clgiuses  Act,  rejected 
the  application  on  the  ground  that  proceedings 
against  the  surety  had  been  commenced  before  Act 
VII  of  1888  had  come  into  force.  Held,  on  appeal, 
that  the  application  should  have  been  allowed. 
Abdul  Wahab  v.  Fareedoonnissa 

I.  Ii.  R.  leCalc.  323 


9. 


Execution  under  Bengal  Act 


VIII  of  1869  and  Act  VIII  of  18S5— Right 

of  procedure.  Upon  the  death  of  the  full  owner,  the 
mother  took  out  probate  of  a  will ,  in  which  she  was 
appointed  executrix.  The  will  was  afterwards  dis- 
puted by  the  minor  son  of  the  testator,  and  probate 
was  revoked  ;  but,  while  the  mother  was  in  posses- 
sion of  the  estate  as  executrix,  she  sued  and  obtain- 
ed a  decree  for  rent  under  Bengal  Act  VIII  of  1869. 
Upon  the  application  of  the  minor  for  the  execution 
of  the  decree  : — Held,  that  the  mode  in  which  the 
decree  was  executed  under  the  old  Rent  Act, 
Bengal  Act  VIII  of  1869,  was,  in  so  far  as  it  was  a 
right  at  all  that  belonged  to  the  judgment-creditor, 
not  a  private  right,  but  a  mere  right  of  procedure, 
and  the  execution  was  therefore  to  be  governed  by 
Act  VIII  of  1885.  Umasoondury  Dassy  v. 
Brojonath  Bhuttacharjee 

I.  Ii.  R.  15  Cale.  347 

10  Decree       transferred        to 

Collector  for  execution — Talukhdars  Act 
{Bombay  Act  VI  of  1888),  s.  31,  cl.  2 — Construction 
of  statute — Retrospective  operation — Sanction  to 
sale  made  necessary  by  new  law.  A  decree  upon  a 
mortgage-bond  passed  atjainstpart  of  a  talukdar's 
estate  on  the  15th  August  1887  was  transferred, 
under  s.  320  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882),  to  the  Collector  for  execution.  The  pro- 
perty was  sold  on  the  5th  August  1889,  but  the 
Collector  refused  to  confirm  the  sale,  as  the  sanc- 
tion of  the  Governor  in  Council  under  cl.  2,  s.  31  of 
the  Talukhdars  Act  (Bombay  Act  VI  of  1888),  which 
came  into  force  on  the  25th  March  1889,  had  not 
been  obtained.  Held,  that  the  section  was  not  re- 
trospective in  its  operation,  and  that  the  sale  should 
be  confirmed,  although  no  sanction  had  been  ob- 
tained. When  the  Act  passed,  the  plaintiff  had 
already  acquired  a  vested  right  by  the  decree  to 
have  the  property  sold,  and  the  presumption  was 
that  the  Legislature  did  not  intend  to  interfere  with 
that  vested  right.  That  presumption  was  not 
rebutted  by  any  intention  to  interfere  appearing  in 
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the    Act    itself. 
Faljibhai 

11 


Kalian    Moti    v.     Pathubhai 
I.  li.  R.  17  Bom.  289 

Act  creating    new    rights, 
effect  of— Civil  Procedure  Code,  1882,  .?.  310 A~ 
Civil  Procedure  Code  Amendment   Act   (F  of  1894), 
s.  2 — Construction  of  statute — Sale  in  execution  of 
decree  held  after  Act  V  of  1894  came  into  operation, 
the  execution  proceedings  being  commenced  before — 
Retrospective  enactment  when  applicable  to  pending 
proceedings — General     Clauses     Consolidation     Act 
{I  of  1868),  s.  6.     On  the  30th  January  1894  an 
application   was  made  for  execution   of  a  decree 
passed  on  the  5th  of  the  same  month,  and  certain 
property  was  thereafter  duly  attached.     On   the 
8th  February  1894,  the  sale  proclamation  was  pub- 
lished, and  on  the  26th  March  the  sale  was  held, 
■On    the    17th    April    1894,    the    judgment-debtor 
applied  to  the  Court  under  the  provisions  of  s.  310A 
of  the  Code  of  Civil  Procedure  (which  section  was 
added  to  the  Code  by  Act  V  of  1894,    and  which 
came  into  operation  on  the  2nd  March  1894)  to  have 
the  sale  set  aside  on  payment  to  the  auction-pur- 
chaser of  5  per  cent,  on  the  purchase  money  and  to 
the  decree-holder  of  the  amount  mentioned  in  the 
sale  proclamation.     The  auction -purchaser   resist- 
ed the  application  on  the  ground  that  the  section 
could  not    affect      the     sale    in     question.  HpM 
(Petheram,  C.J.,  and  O'Kinealy,  J.,  dissenting), 
that  the  section  conferred  a  now  and  substantive 
right  on  the  judgment-debtor,  and  was  not  merely 
a  matter  of  procedure  ;  and  that,  as  Act  V  of  1894 
does   not   clearly   indicate    the   intention    of    the 
Legislature  that  it  was  meant  to  have  retrospective 
effect,  the  section  had  no  application  to  pending  pro- 
ceedings, and  the  judgment-debtor  was  not  entitled 
to  have  the   sale    set  aside  under  it«  provisions. 
Held  per  Petheram,   C.J.,  and   O'Kinealy,   J., 
that  the  section  merely  dealt  with  a  matter  of  pro- 
cedure and  applied  to  the  sale,  which  the  judgment-    i 
debtor  was  entitled  to  have  set  aside.     Per  Pethe-    i 
RAM,  C.J. — All  that  8.  310A  does,  so  far  as  the 
decree-holder  and  judgment- debtor  are  concerned, 
is  to  extend  the  period  during  which  the  latter  may    I 
discharge  his  liability  by  30  days  beyond  the  date  of    i 
the  sale,  and  is  merely  a  modification  of  the  way  in 
which  the  successful  litigant  may  obtain  the  fruits    i 
of  his  decree  ;  and  even  if  it  be  considered  as  creat-    i 
ing  a  new  and  substantive  right  in  the  judgment-    i 
debtor,  the  words  used  by  the  Legislature  in  Act  V 
of  1894  must  be  taken  to  have  been  used  with  the 
express  intention  that  the  section  should  have  a 
retrospective  effect  in  the  sense  that  it  should  take 
effect  on  sales  held  after  the  Act  came  into  oper- 
ation, though  the  execution-proceedings,  of  which 
the  sale  was  a  part,  had  been  commenced  before  the 
Act  came  into  operation.     Per  O'Kinealy,  J. — 
Act  XIV  of  1882  is  on  the  face  of  it  an  Act  of  pro- 
cedure and  nothirg  more,  and  what  the  Legislature 
intended  to  do  by  Act  V  of  1894  was  to  amend  the 
rules  of  that  Code    with  regard^to  the    sale  and 
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delivery  of  property,  and  the  section,  both  in  form 
and  substance,  is  merely  a  rule  of  procedure  under 
which  no  party  has  a  vested  interest.  Li  addition, 
as  under  s.  316  of  the  Code  a  purchaser  has  no  ves- 
ted interest  in  the  property  before  the  date  of  the 
certificate,  he  could  not  insist  on  the  sale  being 
confirmed  and  a  certificate  being  given  him  if  the 
amount  due  by  the  judgment-debtor  be  paid  in 
before  that  date.  Lai  Mohun  Mukerjee  v.  Jogendra 
Chunder  Roy,  I.  L.  R.  14  Calc.  636,  Tupsee  Singh 
V.  Ram  Sarun  Koeri,  I.  L.  R.  15  Gale.  376,  Uzir 
Ali  V.  Ram  Komcd  Shaha,  I.  L.  R.  15  Calc.  383, 
and  Debnarain  Dutt  v.  Norendra  Krishna,  I.  L.  R. 
16  Calc.  257,  relerred  to.  Girish  Chundra  Basu 
V.  Apurba  Krishna  Dass 

I.  li.  R.  21  Calc.  940 


12. 


Ciml      Procedure 


Code,  1882,  s.  310 A — Civil   Procedure  Code  Amend- 
ment  Act   {V   of   1894) — Construction   of   st<itnt€ — 
Sale  in  execuiion  of  decree  held  after  Act  V  of  1894 
came  into  operation,  the   execuiion-proceedings  being 
commenced    before — General    Clauses     Consolidation 
Act  (/  of  1868),  s.  6— Bengal  Tenancy  Act  {VIII  of 
1885),  8.  174— Civil  Procedure  Code,  1882,  s.  622— 
Superintendence  of  High  Court.     On  the  8th  Febru- 
ary 1894,  a  decree  was  obtained  against  A  and 
others  in   the  Small  Cause  Court  of  Calcutta,  and 
was  subsequently  transferred  to  one  J,  who  was 
substituted  in    the   place   of  the   original  decree- 
holder.     On  the  26th  July,  J  applied  in  the  Small 
Cause  Court  for  execution  of  the  decree,  and  on  the 
same  date  the  decree  was  transferred  for  execution 
to  the  District    Court  of     Bankura.     On  the  3rd 
August,  a  writ  of    attachment  issued,  and  on  the 
5th  it  was    served.     Sale  proclamation  issued  on 
the  11th,  and  was  served  on  the  14th  August,  and  on 
the   20th   September  the  sale  took  place.     On  the 
27th      September     1894,      the     judgment-debtor 
applied  under  s.  3 10 A  of  the  Code  of  Civil  Proce- 
dure, which  section   became  part  of  the  Code  under 
the  provisions'of  Act  V  of  1894,  passed  on  the  2nd 
March    1894,    to   have   the   sale   set   aside.     The 
District   Judge,    relying   upon    the   case   of   Grish 
Chundra  Basu  v.  Apurba    Krishna  Dass,  I.  L.  R. 
21  Calc.  940,  together  with  the  principle  enunciated 
in  the  cases  of  Lai  Mohun  Mukerjee  v.  Jogendra' 
Chundra  Roy,   I.  L.  R.  14  Calc.    636,  and  Uzir  AH 
V.    Ram   Kamal  Shaha,  I.  L.  R.  15  Calc.  383,  re- 
fased  to  set  it  aside  on  the  ground  that  s.  310A  was 
not  a  mere  matter  of  procedure,  and  Act  V  of  1894 
had  no  retrospective  effect,  and  therefore  s.  310A 
was  not  applicable  to  proceedings  in  execution  of  a 
decree  which  had  been  passed  before  that  section 
came  into  operation.     In  an    application  under  s. 
622  of  the  Civil  Procedure  Code  to  set  aside  this 
decision  as  wrong  : — Held,  by  the  full  Court,  that  the 
decision    in    Lai   Mohun    Mukerjee    v.    Jogendra 
Chundra  Roy,   I.  L.  R.  14  Calc.   636,  so  far  as  it 
holds  that  s.  174  of  the  Bengal  Tenancy  Act  creates 
a  new  right  in  a  judgment-debtor,  and  is  therefore 
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inapplicable  to  a  case  in  which  the  decree  was 
passed  before  that  Act  became  law,  is  wrong.  The 
<3ases  of  Uzir  Ali  v.  Ram  Komal  Shaha,  I.  L.  R. 
15  Calc.  383,  and  Grish  Chundra  Basu  v.  Apurha 
Krishna  Dass,  I.  L.  R.  21  Calc.  940,  which  are 
based  upon  the  same  principle,  are  also  wrongly 
decided.  Qutere :  Whether  the  decision  in  Lai 
Mohun  Mukerjee  v.  Jogendra  Chunder  Roy,  I.  L.  R. 
14  Gale.  636,  was  correct  under  s.  6  of  the  General 
Clauses  Act  by  reason  of  the  execution -proceedings 
having  been  commenced  under  Bengal  Act  VIII  of 
1869,  an  Act  repealed  by  the  Bengal  Tenancy  Act. 
That  question  did  not  arise  in  the  present  case,  for 
though  the  execution -procee  lings  were  instituted 
under  the  old  law,  the  case  is  unaffected  by  s.  6  of 
the  General  Clauses  Act,  as  the  change  in  the  law 
was  brought  about  not  by  the  repeal  of  the  old  Act, 
but  by  the  addition  to  it  of  a  new  section  ^310A). 
Held,  therefore,  that  s.  310A  was  applicable  to  the 
proceedings  in  execution  in  the  present  case,  and  in 
that  view  the  Court  below  was  bound,  upon  the 
application  of  the  judgment-debtor,  to  set  aside 
the  sale,  and,  not  having  done  so,  it  had  failed  to 
exercise  jurisdiction  within  the  meaning  of  s.  622  of 
the  Code.  The  Court  had  power,  therefore,  to  in- 
terfere under  that  section.  Jogodantjnd  Singh  v. 
Amrita  Lal  Sircak       .       I.  L.  R.  22  Calc.  767 

13.  Sale  in  execution  of  decree, 

application  to  set  aside — Givil  Procedure  Code, 
1882,  s.  310 A — Givil  Procedure  Code  Amendment 
Act  (V  of  1894)— Application  of  Act  V  of  1894 
when  proceedings  in  execution  had  commenced  he- 
fore  its  enactment.  A  house  of  the  judgment-debtor, 
having  long  previously  been  attached  in  execution 
of  a  decree,  was  bought  to  sale  on  the  9th  of  March 
1894,  that  is,  shortly  after  the  enactment  of  Act  V 
of  1 894.  The  judgment-debtor  now  applied  under 
the  Civil  Procedure  Code,  s.  3 10 A,  that  the  sale  be 
set  aside.  Held,  that  the  provisions  of  Act  V  of 
1894,  whereby  the  abovementioned  section  was 
added  to  the  Civil  Procedure  Code,  were  applicable 
to  the  case.  Rangasami  Naidu  v.  Virasami 
Chetti       .         .         .        I.  li.  R.  18  Mad.  477 


14. 


Sale  in  execution  of  a  decree 


upon  a  mortgage  before  the  Act—Gujarat 
Talukhdars  Act  [Bombay  Act  VI  of  1888),  s.  31— 
Necessity  of  sanction  of  the  Govarnor  in  Council  to 
the  sale.  Certain  talukhdari  estate  was  mortgaged 
under  a  sankhat  executed  before  the  Gujarat 
Talukhdars  Act  (Bombay  Act  VI  of  1888)  came  into 
force.  On  the  22nd  August  1889  [i.e.,  subsequeat 
to  the  Act  coming  into  force),  a  decree  was  passed 
for  sale  of  the  mortgaged  property.  The  decree 
was  transferrred  for  execution  to  the  Collector,  who 
refused  to  put  up  the  property  to  sale  without  the 
previous  sanction  of  Goverriment,  as  required  by 
8.  31  of  the  Talukdari.AJt.  Held,  that  s.  31  of  the 
Act  had  no  application  to  the  present  case.  The 
san-mortgage  having  been  executed  before  the  Act 
came  into  force,  and  left  with  its  validity  untouched 


EXECUTION  OF  DECREE-confci. 

1.  EFFECT  OF  CHANGE  OF  LAW  PENDING 
EXECUTION— conc?(?. 

by  cl.  (1)  of  s.  31,  the  ordinary  remedy  of  the  mort- 
gagee to  bring  the  property  to  sale  was  not  taken 
away  by  that  section.  The  sanction  of  the  Gov- 
ernor in  Council  was  therefore  not  necessary  to  the 
sale  in  execution  of  the  decree  on  the  mortgage. 
Nagar  Pragji  v.  Jivabhai  Bavaji 

I.  li.  R.  19  Bom.  80 
See  DosHi  Fulchand  v.  Maletc  Dajiraj 

I.  Ii.  R.  20  Bom.  565 

in  which  the  correctness  of  the  above  decision  was 
doubted. 


2.  PROCEEDINGS  IN  EXECUTION. 

See  Transfer  of  Property  Act   (IV   op 
1882),  s.  82      .    I.  L.  R.  34  Calc.  13 

Proceeding    in    execution — 


1. 


Civil  Procedure  Code,  1877,  s.  244— Suit.  Semhle  : 
A  proceeding  in  execution  is  a  proceeding  which 
terminates  in  a  decree  as  defined  by  s.  244  of  the 
Civil  Procedure  Code  (Act  X  of  1877),  and  is  there- 
fore a  suit  within  the  meaning  of  the  Code.  Man- 
JUNATH  Badrabhat  V.  Venkatesh  Govind 

I.  L.  R.  e  Bom.  54 


2. 


Semhle :  A     pro- 


ceeding imder  s.  244  of  the  Civil  Procedure  Code  is 
not  a  suit  within  the  meaning  of  s.  12.  Venkata 
Chandrappa  Nayanivarh  V.  Venkatarama 
Reddi   .        .         .         .     I.  Ii.  R.  22  Mad.  256 


3. 


Conduct    of    pro- 


ceedings in  execution.  Observations  by  Straight, 
J.,  as  to  the  necessity  of  conducting  the  proceedings 
in  execution  of  decree  with  the  same  care,  and,  as 
far  as  practicable,  in  accordance  with  the  same  pro- 
cedure as  that  adopted  in  regular  suits.  Seth 
Chand  Mal  V.  DuRGA  Dei 

I.  Ii.  R.  12  All.  313 

Fakirtjllah  v.  Thakur  Prasad 

I.  Ii.  R.  12  All.  179 


4. 


Grounds   for   set- 


ting aside  execution- proceedings.  In  execution- 
proceedings  the  Courts  will  look  at  the  substance  of 
the  transaction,  and  will  not  be  disposed  to  set 
aside  an  execution  upon  msre  technical  grounds, 
when  they  find  it  is  substantially  right.  Bissessur 
Lall  Sahoo  v  Luchmessuf  Singh,  L.  R.  6  I.  A.  238  : 
5  C.  L.  R  477,  followed.  Sheo  Pershad  Singh 
V.  Saheb  Lal.    Rajkumar  Lal  v.  Saheb  Lal 

I.  Ii.  R.  20  Calc.  453 


5. 


Transfer  of  Pro- 


perty Act,  88.  88,  89 — Application  for  order  absoltUe 
for  sale— Mortgage.  The  holder  of  a  decree  under 
s.  88  of  the  Transfer  of  Property  Act  (IV  of  1882) 
applied  for  execution  to  the  Court  charged  with 
execution  of  the  decree.  Held,  that  this  was  a  good 
application  under  s.  89  of  the  Act,  and  that  it  was 
not  necessary  that  such  application  should  be  made 
to  the  Court  which  had  passed  the  decree.     An 
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application  for  an  order  absolute  for  sale  under  s.  89 
of  the  Transfer  of  Property  Act  is  a  proceeding  in 
execution  and  subject  to  the  rules  of  procedure 
governing  such  matters.  Oudh  Behaki  Lal  v. 
Nageshar  Lal    .  .         I.  L.  B.  13  All.  278 

See  Chuni  Lal  v.  Harnam  Das 

I.  L.  B.  20  All.  302 

and  Venkata  Krishna  Ayyar  v.  Thia  Garaya 
Chetti  .         .         .     I.  L.  B.  23  Mad.  521 

6,  Objection      to 

application  for  execution  of  decree  by  person  not 
party  to  decree — Practice.  A  person,  not  a  party 
to  a  suit,  is  not  entitled  to  object  to  the  issue  of  an 
order  for  execution  of  the  decree.  Nathubhai 
MuLCHAND  V.  Nana  Babu 

I.  L.  E.  19  Bom.  544 

7.  . Civil      Procedure 

Code,  1882,  s.  43.  S.  43  of  the  CivH  Procedure  Code 
(Act  XIV  of  1882)  is  not  applicable  to  pro- 
ceedings in  execution  of  decree.  So  held  by  Edge, 
C.J.,  and  Tyrrell,  Knox,  Blair,  and  Burkitt, 
J  J.  Sadho  Saran  v.  Hawal  Pande 

I.  li.  B.  19  AIL  98 


8. 


Mortgage — 


Decree  for  sale — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  244,  d.  (c) — Jurisdiction.  A  judgment- 
debtor  against  whom  a  decree  for  sale  has  been 
passed  as  the  legal  representative  of  the  mortgagor, 
is  not  entitled  to  object,  in  the  execution  proceed- 
ings to  the  property  being  sold  on  the  ground  that 
it  was  not  the  property  of  the  mortgagor.  S.  244 
(c)  of  the  Civil  Procedure  Code  does  not  apply  to  a 
case  where  the  judgment-debtor  tries  to  set  aside 
the  effect  of  a  decree.  Sanwal  Das  v.  Bismilla 
Begam,  I.  L.  E.  19  All.  480  ;  Liladhar  v.  Chatur- 
hhujy  I.  L.  R.  21  AU.  277  ;  and  Hiralal  Sahu  v. 
Parmeshwar  Rai,  I.  L.  R.  21  All.  356,  followed. 
Ram  Chandra  Mukerjee  v.  Ranjit  Singh,  I.  L.  R.  27 
Calc.  242,  distinguished.  Khetrapal  Singh  Roy 
V.  Shama  Prosad  Barman  (190-5) 

I.  L.  B.  32  Calc.  265 


9. 


Civil      Procedure 


Code  {Act  XIV  of  1882),  ss.  244  and  583— Reversal 
of  decree  on  appeal,  effect  of — Separate  suit,  main- 
tainability of.  S.  244  of  the  Civil  Pi-ocedure  Code 
does  not  apply  in  its  entirety  to  proceedings  had 
under  s.  683  of  the  Code  for  restitution  of  property 
taken  in  execution  of  a  de(jree,  which  is  reversed  in 
appeal.  Shama  Purshad  Roy  Choiodhry  v.  Hurro 
Purshad  Roy  Chowdhury,  10  Moo.  I.  A.  203  ; 
Hurro  Churvder  Roy  Chov)dhury  v.  Shoorodhonee 
Debia,  9  W.  R.  402 ;  Shurnomoye  v.  Pattarri 
Sirkar,  I.  L.  R.  4  Calc.  625  ;  Jamini  Nath  Roy  v. 
Dharma  Das  Sur,  I.  L.  R.  33  Calc.  857,  referred  to. 
Matiram  Marwari  v.  Ramkumar  Marwari  (1907) 

I.  L.  B.  35  Calc.  265 

3.  APPLICATION  FOR  EXECUTION,  AND 
POWERS  OF  COURT. 

1.  Proceedings  in  the  suit — Civi^ 

Procedure  Code  Amendment  Act  ( VI  of  1882),  s.  4- 


EXECUTION  OP  DECBEE— co^jfi. 

3.  APPLICATION  FOR  EXECUTION,  AND 
POWERS  OF  COVRT—ccntd. 

Applications  for  execution  of  the  decree  are  pro- 
ceedings in  the  suit.  Sadashiv  Ganpatro  v. 
Vithaldas  Nanchand   .    I.  Ij.  B.  20  Bom.  198 


2. 


Decrees,     priority     of.      A 


decree  takes  priority  over  other  decrees  in  respect 
of  the  date  on  which  it  was  passed,  and  not  in 
respect  of  the  prioritj'^  of  the  debt  which  it  enforces. 
Gheran  V.  KuNJ  Behari    .    I.  L.  B.  9  AIL  413 


3. 


Decree -holder,    meaning  of. 


A  decree-holder  within  the  meaning  of  the  Civil 
Procedure  Code  is  the  person  whose  name  appears 
on  the  record  as  the  person  in  whose  favour  the 
decree  was  made,  or  some  person  whom  the  Court 
has  by  order  recognized  as  the  decree-holder  from 
the  original  plaintiff  or  his  representatives.  Pau- 
PAYYA.  v.  Narasannah     ,     I.  L.  B.  2  Mad.  216 

Bight  to    execute  decree — 


Assignment  of  decree — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  232.  The  person  appearing  on  the 
face  of  the  decree  as  the  decree-holder  is  entitled  to 
execution,  unless  it  be  shown  by  some  other  person, 
under  s.  232  of  the  CivU  Procedure  Code,  that  he  has 
taken  the  decree-holder's  place.  Khettur  Mohun 
Chattopadhya  v.  Issur  Chunder  Surma,  11  W.  R. 
27 It  relied  on.     Jasoda  Deye  v.  Kirtibash  Das 

I.  L.  B.  18  Calc.  639 


5. 


Necessity     for     application 


for  execution — Civil  Procedure  Code,  1882,  ss. 
230,  235,  295,  490.  Under  s.  230  of  the  Civil 
Procedure  Code,  all  decree- holders,  if  desirous  of 
enforcing  their  decrees,  are  required  to  apply  for 
execution.  There  is  no  exception  of  oases  arising 
under  s.  490.  A  decree-holder  who  has  attached 
before  judgment  and  who  is  desirous  of  sharing  in 
the  distribution  of  sale-proceeds  under  s.  296  of  the 
Code  must  make  an  application  for  execution  under 
8.  235  before  he  can  become  entitled  to  do  so. 
Pallonji  Shapurji  v.  Jordan 

I.  L.  B.  12  Bom.  400 


e. 


Application    for    execution 


irregularity  in — Procedure — Notice  of  execution. 
An  application  for  execution  was  made  by  a  muk- 
tear  and  admitted  by  the  Judge,  who  ordered  a 
notice  to  issue  to  the  judgment-debtor.  Held,  that 
such  application  could  not  afterwards  be  set  aside 
for  irregularity,  and  that  it  was  sufficient  to  keep 
the  decree  alive.  Dhunput  Singh  v.  Lilanund 
Singh        .         2  B.  L.  B.  Ap.  18 :  11  W.  B.  28 


7. 


Application  for     execution. 


contents  of — Practice.  An  application  for  exe- 
cution of  a  decree  need  not  be  accompanied  by  a 
copy  of  the  decision  of  the  first  Court.  Dhunput 
Singh  v.  Lilanund  Singh 

2  B.  L.  B.  Ap.  18  :  11  W.  B.  28 


8. 


Application     for  execution. 


bar  to — Jiidgment  of  foreign  Court — Merger — 
Civil  Procedure  Code,  1877,  s.  12.  The  judgment  of 
a  foreign  Court,  obtained  on  a  decree  of  a  Court  ia 
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British  India,  is  no  bar  to  the  execution  of  the 
original  decree.  Fakuruddin  Mahomed  Assan  v. 
Official  Trustee  of  Bengal 

I.  Ii.  R.  7  Calc.  82 


9. 


Court  to  ■\vhich.  application 


should  be  made — Civil  Procedure  Code,  1877-82, 
ss.  223,  649 — "  Court  which  passed  the  decree."  Per 
Garth,  C.J.—S.  649  of  the  Civil  Procedure  Code, 
as  amended  by  Act  XII  of  1879,  which  explains  the 
meaning  of  the  expression  "  the  Court  which 
passed  the  decree,"  does  not  exclude  the  Court 
which  originally  passed  the  decree  as  being  a  Court 
in  which  an  application  for  execution  should  be 
made,  but  merely  includes  another  Court.  When 
therefore  a  Court  which  had  passed  a  decree  has 
ceased  to  have  jurisdiction  to  execute  it,  the  appli- 
cation for  execution  may  be  made  either  to  that 
Court,  although  it  has  ceased  to  have  jurisdiction 
to  execute  the  decree,  or  to  the  Court  which  (if  the 
suit  wherein  the  decree  was  passed  were  instituted 
at  the  time  of  making  application  to  execute  it) 
would  have  jurisdiction  to  try  the  suit.  Per 
Field,  J. — A  Court  does  not  cease  to  be  "  the  Court 
which  passed  the  decree  "  merely  by  reason  that 
the  head- quarters  of  such  Court  are  removed  to  an- 
other place,  or  merely  because  the  local  limits  of  the 
jurisdiction  of  such  Court  are  altered.  Lachman 
Ptjndeh  v.  Maddan  Mohun  Shye 

I.  Ii.  R.  6  Calc.  513 :  7  C.  L.  R.  521 


10. 


Transfer 


of 


Property  Act  {IV  of  1882),  s.  93 — Application  for 
sale  of  mortgaged  property  on  default  of  mortgagor 
to  redeem.  In  a  suit  for  the  redemption  of  mort- 
gaged property,  the  District  Munsif  passed  a  decree, 
which  was  on  appeal  modified  by  the  District 
Court.  The  mortgagor  not  having  paid  the  decree 
amount,  the  mortgagee  applied  to  the  District 
Court,  under  s.  93  of  the  Transfer  of  Property  Act, 
for  an  order  that  the  mortgaged  property  might  be 
sold.  Held,  that  the  application  should  have  been 
made  to  the  Court  of  the  District  Munsif.  Oudh 
Behari  Lai  v.  Nageshar  Lai,  I.  L.  R.  13  All.  278, 
referred  to.  Venkata  Krishna  Ayyar  v.  Thia- 
GARAYA  Chetti       .         .    I.  L.  R.  23  Mad.  521 


11. 


Civil     Procedure 


Code,  s.   649,  para.   2 — Decree  against  a  sirdar — 
Political  Agenfs  Court — Death  of  the  sirdar — Ap- 
plication for  execution  against  the  heirs — Change  of 
status   of   parties — Jurisdiction.     A   sirdar   against 
whom  a  decree  was  passed  in  the  Court  of  the 
Political  Agent  having  died,  the  decree-holder  ap- 
plied for  execution  against  his  heirs.     The  Political 
Agent  rejected  the  application,  holding  that  he  had 
no  jurisdiction  over  the  heirs,  who  were  not  sirdars. 
The  decree-holder  then  applied  for  execution  to  the 
M    Court  of  the  first  class  Subordinate  Judge  of  Dhar- 
iM    war,  who  would  have  had  jurisdiction  to  try  the 
W^m  suit  if  the  deceased  defendant  had  not  been  a 
W  sirdar,  but  that  Court  also  rejected  the  application 
•on  the  ground  that  s.  649,  para.  2,  of  the  Civil  Pro- 
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Cedure  Code  (Act  XIV  of  1882)  applies  in  cases 
where  the  territorial  jurisdiction  of  the  Court  is 
changed,  and  where  the  status  of  the  parties  is 
changed,  and  that  the  decree-holder  should  obtain 
a  declaration  that  the  decree  was  binding  against 
the  heirs,  who  were  not  sirdars.  Held,  reversing 
the  order,  that  the  terms  of  the  section  are  general, 
and  draw  no  distinction  as  to  the  nature  of  the 
cause  which  puts  an  end  to  the  jurisdiction. 
Gauskha  v.  Abdul  Ropkha 

I.  L.  R.  17  Bom.  162 


12. 


Application       to 


execute  decree  for  sale  of  immoveable  property  in 
possession  of  a  third  party  under  valid  title — Civil 
Procedure  Code,  1882,  ss.  278,  287— Rules  of  Bom- 
bay High  Court  under  s.  287 — Practice.  Under 
s.  '287  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  and  the  Rules  of  the  High  Court  made 
thereunder,  a  Court  cannot  refuse  to  execute  its 
own  decree  ordering  the  sale  of  immoveable  proper- 
ty in  the  possession  of  a  third  party  under  a  valid 
title.  Rule  I  of  the  High  Court  Rules  under  that 
section  permits  inquiry  into  the  title  of  the  judg- 
ment-debtor in  respect  of  moveable  property  only. 
Nor  can  a  claim  set  up  in  an  investgation  held 
under  s.  287  be  treated  as  a  claim  under  s.  278,  the 
latter  section  having  reference  to  claims  to,  and 
objections  to  attachment  of,  property  under  at- 
tachment. Bhiku  Bal  Patil  v.  Khemchand 
Kubershet  .  .      I.  L.  R.  14  Bom.  389 


13. 


Amendment  of  application 


— Civil  Procedure  Code,  1877,  s.  245 — Time    fixed 
by  Court — Jurisdiction — -Ultra  vires.     On    the  9th 
of  April  1880,  A  applied  for  execution  of  a  decree, 
which  he  had  obtained  against  B.     On  the  20th  of 
April  1880,  the  Judge  of  the  Court,  under  the  pro- 
visions of  s.  245  of  the  Code    of  CivU    Procedure, 
ordered  the  application  to  be  amended  within  seven 
days.     This>  order   was   disobeyed,    but   no   order 
;    rejecting  the  application  was  asked  for  or  passed. 
!    On  the  11th  of  May  1880,  the  applicant  prayed  for 
I    leave  to  make  the  amendment,  which  prayer  was 
1    granted.     Held,  that  the  order  of  the  11th  of  May 
I    1880,  granting  leave  to  amend,  was  not  ultra  vires 
I    of  the  Judge  under  the  provisions  of  s.  245  of  the 
I    Code  of  Civil  Procedure.   Kaminy  Mohun  Somod- 

!     DAR   V.    GOPAL  ] 

I.  L.  R.  8  Calc.  479 :  10  C.  L.  R.  519 


14. 


Practice  in    execution    by 


High  Court  of  decree  of  another    Court. 

The  functions  of  the  High  Court,  in  respect  of  the 
execution  of  decrees  of  other  Courts,  are  limited  to 
effecting  execution,  and  to  matters  arising  out  of  the 
proceedings  in  execution.  Where  a  decree  more 
than  a  year  old  had  been  duly  sent  to  the  High 
Court  for  execution,  an  application  for  a  rule  to 
show  cause  why  execution  should  not  issue  was 
refused ;  such  application  should  be  made  to  the 
Court  which  passed  the  decree.  Jadu  Roy  v. 
Farrell   .         .         .         .      6  B.  Ii.  R.  Ap.  68 
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15. 


Functions  of  Court  execut- 


ing decree.  The  functions  of  the  Court  executing 
a  decree  are  judicial,  and  not  merely  ministerial. 
GoBiND  HoRi  Walekar  V.  Shidram  bin  Shid- 
MURTi 7  Bom.  A.  C.  37 


16. 


Power  of  Court  executing 


decree— Objection  to  validity  of  amendment — Civil 
Procedure  Code,  s.  206.  The  Court  in  a  suit  upon 
a  bond  gave  the  plaintiff  a  decree,  making  a  deduc- 
tion from  the  amount  claimed  of  a  sum  covered  by 
a  receipt  produced  by  the  defendant  as  evidence 
of  part  payment,  and  admitted  to  be  genuine  by  the 
plaintiff.  The  decree  was  for  a  total  amount  of 
R  1,282.  Subsequently,  on  application  by  the 
decree-holder  and  without  giving  notice  to  the 
judgment-debtor,  the  Court  which  passed  the 
decree,  purporting  to  act  under  s.  206  of  the  Civil 
Procedure  Code,  altered  the  decree  and  made  it  for 
a  sum  of  R  1,460.  The  decree-holder  took  out  exe- 
cution, and  the  judgment-debtor  objected  that  the 
decree  Avas  for  R  1,282  and  had  been  improperly 
altered.  The  Court  executing  the  decree  disallowed 
the  objection  on  the  ground  that  it  was  not  such  as 
could  be  entertained  in  the  execution  department. 
Held,tha,t,  when  a  decree-holder  executes  his  decree, 
a  judgment-debtor  is  competent  to  object  that  the 
decree  is  not  the  decree  of  the  Court  fit  to  be  exe- 
cuted, and  therefore  not  capable  of  execution  ;  and 
that  the  judgment-debtor  in  this  case  could  raise 
the  question  whether  the  decree,  which  was  altered 
behind  his  back,  was  a  valid  decree  and  fit  to  be 
executed.     Abdool  Hayai  Khan  v.  Chunia  Kuar 

I.  li.  R.  8  AIL  377 

17.  Questioning     validity     of 

decree*  In  executing  a  decree  of  a  Court  of 
competent  jurisdiction,  the  Court  executing  it 
cannot  question  the  validity  of  any  portion  of  it. 
Its  duties  ore  only  of  a  ministerial  character.    Am- 

BARAM  HaBIVALLABHDAS  r.  HiMAT    SiNO    KaLIANJI 

2  Bom.  109  :  2nd  Ed.  103 

Dabeb  Pershad  Sing  v.  Delawar  Ali 

13  W.  R.  812 

18. Authority  to  hear  objec- 
tions. When  the  execution  of  a  decree  is 
made  over  to  a  Munsif 's  Court  other  than  that  which 
passed  the  decree,  the  Court  executing  the  decree 
has  authority  to  hear  all  objections  and  to  pass  such 
orders  as  if  it  were  executing  its  own  decree ;  and 
an  appeal  will  lie  from  any  order  so  passeil  in  the 
usual  course  to  the  Judge.  Munoik  Pershad  v. 
GuDooRBB  Singh  .         .     2  W.  R.  Mis.  17 

19.  Adjustment      of       decree. 

A  Court  executing  a  decree  is  bound  to  have 
regard  only  to  the  decree  and  to  any  adjust- 
ment of  such  decree  which  the  parties  may  agree  to 
bring  to  its  notice.     Jhundoo  v.  Himmut 


20. 


3  N.  W.  81 
Civil   Procedure 


EXECUTIOlsr  OP  DECREE— confi. 

3.  APPLICATION    FOR    EXECUTION,    AND 
POWERS  OF  COVRT—contd. 

The  Court  executing  a  decree  is  bound  by  the  terms 
of  the  decree,  and  it  is  only  in  cases  provided  for  by 
ss.  211  and  212  of  Act  X  of  1877,  corresponding 
with  ss.  196  and  197  of  Act  VIII  of  1859,  that  it  is 
at  liberty  to  determine  the  rights  of  the  litigants  in 
proceedings  taken  after  decree.  Ram  Lapit  Ram 
V.  Chooaram.     Chooaram  v.  Ram  Lapit  Ram 

4  C.  L.  R.  97 

21.  Uncertain  decree — Power  of 

Court  of  execution  to  take  evidence  to  ex  plain 
it.  When  the  terms  of  a  decree  are  uncertain, 
it  is  not  competent  to  the  Court  of  execution  to 
make  any  enquiries  by  taking  oral  or  documentary 
evidence  to  ascertain  the   meaning  of  such  terms. 

NUDDYAR   ChAND     ShAHA     V.     GOBIND       ChUNDER 

GuHA  .         .         .         .    I.  Ii,  R.  10  Calc.  1092 


22. 


Uncertain  decree 


— Evidence  to  explain  decree.  When  a  decree  is  so  'M 
uncertain  that  it  is  impossible  to  ascertain  what  is  " 
decreed,  a  plaintiff  cannot  be  put  into  possession  of 
any  other  thing  by  execution  than  that  which  the 
decree  describes.  Evidence  cannot  be  given  in  the 
execution  department  to  amend  any  uncertainty  in 
the  decree.  The  law  allows  certain  matters  to  be 
ascertained  in  execution,  but  beyond  those  it  is  the 
dut}'  of  the  Judge  to  take  care  that  his  decree  is  so 
precise  that  it  is  capable  of  execution,  without  leav- 
ing it  to  the  Court  of  execution  to  decide  what  the 
Judge  intended  to  decree.  Dwarkanath  Haldar 
V.  Kamalakanth  Haldar 

3  B.  L.  R.  Ap.  128 :  12  W.  R.  99 

23.  _- Evidence    in     execution — 

Evidence  to  ascertain  subject  of  decree.  In  the  ex- 
ecution of  a  decree  for  possession  of  land,  it  was 
held  the  evidence  of  witnesses  could  be  taken  to  as- 
certain the  boundaries.  Kalee  Dabeb  v.  Modhoo 
SooDUN  Chowdhry         .         .  10  W.  R.  171 

and  to  ascertain  the  subject  on  which  the  decree 
operates.     Bhuqobat  Sinqh  v.  Ramadhin  Singh 
^  22  W.  R.  330 

24. . Mesne  profits — Decree  not  limit- 
ing amount  of  mesne  jrrofits.  A  Court  in  execution- 
proceedings  cannot  look  behind  the  decree  when  the 
decree  does  not  limit  the  amount  of  vmailat  to  b« 
awarded.  Jadoomoney  Dabee  v.  Hafez  Maho- 
med Ali  Khan       .         .      I.  L.  R.  8  Calo.  295 


26. 


Refusal  to    exc- 


Code,  1877,  ss.  211  and  212  ;  {1859),  ss.  196  and  197. 


cute  decree  on  equitable  grounds — The  Court  execut- 
ing a  decree  not  competent  to  go  behind  it.  The 
holders  of  a  decree,  made  in  1866,  against  K  and 
certain  other  persons  jointly  applied  to  recover 
mesne  profits  in  execution  thereof.  A'  paid  the 
decree-holders  the  mesne  profits  claimed,  and  then 
sued  his  co-judgment-debtors  for  contribution,  and 
in  1878  obtained  a  decree  against  them.  Subse- 
quently the  holders  of  the  decree  of  1806  a^nin  ap- 
plied to  recover  mesne  profits  in  execution  thereof, 
and  in  the  proceedings  which  followed  it  was 
decided  that  mesne  profits  were  not  recoverable 
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under  the  decree.  After  this,  K'b  representatives 
applied  for  execution  of  the  decree  of  1878.  The 
lower  Courts  refused  to  execute  the  decree  on  the 
ground  that,  as  under  the  decree  of  1866,  on  which 
the  decree  of  1878  was  based,  mesne  profits  were 
not  recoverable,  it  would  not  be  equitable  to  allow 
a  decree  for  contribution  passed  on  a  contrary  sup- 
position to  be  executed.  Held,  that  the  lower 
Courts  were  not  competent  to  go  behind  the  decree 
of  1878,  but  must  deal  with  it  as  it  stood.  Ramphal 
Rai  v.  Ram  Baean  Rai      .     I.  L.  B.  5  All.  53 

26.  ^—^—— Omission  to  spe- 
cify mesne  profits — Reference  to  plaint  to  see  against 
whom  relief  can  he  given  in  execution.  Where  in  a 
suit  for  possession  and  mesne  profits  no  specific 
mention  as  to  mesne  profits  is  made  in  the  decree 
(the  decree  merely  declaring  that  the  plaintiff's 
suit  be  decreed),  the  Court  executing  the  decree 
must  look  to  the  plaint  to  see  from  whom  the  relief 
granted  is  to  be  obtained,  and  ought  not  to  allow 
execution  to  issue  against  a  pro  formd  defendant 
against  whom  no  relief  was  claimed.  Monajan  v. 
Kashi  Nath  Panday       .         .     5  C.  L.  K.  805 


27. 


Compromise — Application  for 


execution  for  sum  larger  than  amount  of  claim — 
Consent  of  parties — Compromise.  The  parties  to  a 
suit  agreed  upon  a  compromise,  the  result  of  which 
was  that  the  plaintiff  obtained  by  the  decree  a 
greater  quantity  of  land  than  he  had  originally 
claimed,  and  a  decree  was  drawn  up  in  accordance 
with  the  compromise.  In  the  execution- proceed- 
ings, the  defendant  raised  an  objection  that  the 
plaintiff  could  not  have  execution  for  a  greater 
quantity  of  land  than  he  had  claimed  originally,  and 
the  Court  executing  the  decree  allowed  the  objec- 
tion. No  appeal  from  the  Court's  order  was  made, 
but  the  plaintiff  brought  a  suit  to  recover  posses- 
sion of  the  larger  amount  of  land  mentioned  in  the 
compromise.  Held,  that  the  order  of  the  Court 
executing  the  decree  was  erroneous  in  law,  and 
might  properly  be  reconsidered  upon  an  application 
for  review  ;  but  that  the  present  suit  came  within 
s.  244  of  the  Civil  Procedure  Code,  and  therefore 
could  not  be  maintained.     Mohtbullah  v.  Imami 

I.  L.  R.  9  All.  229 

28.  Improvements — Civil     Pro- 


cedure Code,  s.  244 — Execution-proceedings — Re- 
valuation of  improvements  allowed  for  in  decree.  A 
mortgagor  obtained  a  decree  for  redemption  on 
payment  of  the  mortgage  amount,  together  with  a 
further  sum  assessed  as  the  value  of  improvements 
made  by  the  mortgagee.  When  the  dtoree-holder 
applied  for  the  execution  of  the  decree,  it  was  con- 
tended on  behalf  of  the  mortgagee  that  the  im- 
provements ought  to  be  re-valued,  as  they  were 
at  the  time  of  execution  of  more  value  than  at 
the  date  of  the  decree.  Held,  that  the  mortgagee 
was  entitled  to  re- valuation  in  the  execution- 
proceedings.    Ramunih  r.  Shanku 

T.  L.  R.  10  Mad.  367 
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29. 


Objections  to  sale  of   pro* 


perty.  The  holder  of  a  money  decree,  which 
declared  the  liability  of  certain  mortgaged  proper- 
ties to  be  sold  in  satisfaction,  petitioned  the  Court 
that,  as  one  of  the  properties  (B)  had  been  sold  by 
the  judgment-debtor  to  H,  it  might  be  exempted 
from  sale.  The  judgment-debtor  admitted  the  sale, 
but  subsequently  made  an  application  that  B  might 
be  sold  first  and  the  rest  of  the  properties  in  succes- 
sion. The  Judge  accordingly  passed  an  order  to 
that  effect,  to  which  H  was  not  a  party.  Subse- 
quently H  petitioned  the  lower  Court  that  B  might 
not  be  sold.  Held,  that  it  was  open  to  that  Court, 
as  far  as  H  was  concerned,  to  investigate  hia 
objections  in  the  execution  department  and  pass 
such  orders  as  it  might  think  fit.  Lalla  Heera 
Lall  v.  Monee  Roy         .         .       II  W.  R.  202 

80. Refusal  of  execution — Irre- 
gularity in  instituting  suit,  it  is  not  competent 
to  a  Couit  executing  a  decree  to  refuse  execution 
hi  a  case  where  no  fraud  is  suggested,  on  the 
ground  that  the  plaintiffs  were  allowed  impro- 
perly to  institute  the  suit.  SuBRAMANfAN  Pattab 
V.  Panjamma  Kunjiamma  .  I.  Xj.  R.  4  Mad.  324 


31. 


Decree     against     minor — 


Question  of  minority — Review.  in  the  execution 
of  a  decree  passed  against  a  minor  the  Court 
cannot  enquire  >^hether  the  minor  was  or  was  not 
properly  represented  in  the  suit  in  which  the  decree 
was  given.  It  is  bound  to  presume  that  the  decree 
was  rightly  passed  and  to  execute  it  according  to  its 
terms.  T1m3  minors  remedy  is  either  to  apply  for  a 
review  of  judgment  or  to  file  a  suit  to  procure  an  in- 
junction to  restrain  the  execution  of  the  decree. 
Mahomed  Noor-oollah  Khan  v.  Harcharan  Rai 

6  N.  W.  9S 


32. 


—   Costs.      A  Court   executinsr  a 


decree  has  no  jurisdiction  to  order  a  judgment- 
debtor  to  pay  as  costs  any  sum  not  mentioned 
in  the  decree  which  is  in  course  of  execution  or 
in  any  decree  in  force.  Nabu  Kristo  Mookerjbb 
V.  Parbutty  Chdran  Bhuttacharjee 

13  W.  R.  23 

Nil  Komul  Roy  v.  Rohinee  Dossia 

13W.  R.330 


33. 


Objection  to    de- 


cree for  costs.  Where  the  lovter  Court  has  impro- 
perly,awarded  separate  sets  of  costs  to  dofoiidauts, 
who  have  severed  in  their  defence,  the  attention  of 
the  Appellate  Court  should  be  drawn  to  this  cir- 
cumstance before  the  decree  in  appeal  is  passed. 
It  is  too  late  to  raise  the  objection  when  this  latter 
decree  is  being  executed.  Ram  Chunder  Sen  v. 
Koomar  Doorga  Nath  Roy    .     2  C.  L.  B.  152. 

84.  Question    of   jurisdiction. 

It  is  competent  to  the  Court  charged  with  the 
execution  of  a  decree  to  consider  the  question 
as  to  whether  the  Court  which  passed  the  decree 
had  jurisdiction  to  pass  it,  unless  the  decree  itself 


(    4025     ) 


DIGEST  OF  CASES. 


(     4026     ) 


EXECUTION"  OF  DECREE— confii. 

3.  APPLICATION    FOR     EXECUTION,    AND 
POWERS  OF  COURT-  contd. 

precludes  that  question.  Muhammad  Sulaiman 
Khan  v.  Fatima,  I.  L.  R.  11  All.  314,  and  Musa 
Haji  Ahmed  v.  Purmanand  Nursey,  I.  L.  R.  15 
Bom.  219,  referred  to.     Imdad  Ali  v.  Jagan  Lal 

I.  L.  R.  17  All.  478 


35. 


Ijimitation — Procedure    appli- 


cable to  execution  of  decrees — Appeal,  right  of — 
Review  — Civil  Procedure  Code,  s.  623 — It  is 
the  duty  of  a  Court  to  which  an  application 
to  execute  a  decree  is  presented  to  satisfy  itself 
whether  or  no  such  application  is  barred  by  limita- 
tion. If  the  Court  on  such  an  application  omits  to 
decide  the  question  of  limitation  or  decides  it  against 
the  judgment-debtor,  and  in  his  opinion  wrongly, 
the  judgment-debtor  may  either  appeal  or  can  apply 
under  s.  623  of  the  Code  of  Civil  Procedure  for  re- 
view of  the  Court's  order,  and  this  whether  notice 
of  the  application  for  execution  had  been  issued  to 
him  or  not.  A  Court,  in  executing  a  decree,  should 
look  to  the  substance  rather  than  to  the  form  of 
applications  presented  to  it.  Where  an  applica- 
tion was  made  by  a  judgment-debtor  objecting  to 
the  execution  of  a  decree  against  him  on  the  ground 
that  it  was  barred  by  limitation,  previous  objec- 
tions to  execution  having  been  disaUowed  :  Held, 
that,  the  relief  prayed  for  being  one  which  could 
only  be  granted  by  way  of  review,  the  application 
should  be  treated  as  one  for  that  purpose.  Ramu 
Rai  v.  Dayal  Singh      .      I.  L.  R.  16  AIL  390 


36. 


Jurisdiction     of 


the  Court  to  which  a  decree  is  sent  for  execution — 
Code  of  Civil  Procedure,  1882,  ss.  223,  228  and  239 
— Question  of  limitation.  The  Court  to  which  a 
decree  is  sent  for  execution  under  s.  223  of  the  Civil 
Procedure  Code  has  jurisdiction  to  decide  whether 
or  not  the  execution  was  barred  by  limitation. 
Leake  v.  Daniel,  B.  L.  R.  Sup.  Vol.  970  :  10  W. 
R.  10  (F.  B.)  ;  Nursing  Doyal  v.  Uurryhur  Saha, 
I.  L.  R.  5  Cole.  897 ;  Jassoda  Koer  v.  Land 
Mortgage  Bank  of  India,  I.  L.  R.  8  Calc.  916  ; 
JSrihary  Mundal  v.  Murari  Chowdhry,  /.  L.  R.  13 
Calc.  257,  referred  to.  Soomut  Doss  v.  Bhoobun 
Lall,  21  W.  R.  292  ;  Lutfullah  v.  Keerut  Chand, 
21  W.  R.  330  :  13  B.  L.  R.  Ap.  30.  and  Ramu 
Rai  V.  Dayal  Singh,  I.  L.  R.  16  All.  390,  dissented 
from.     Chhotay  Lall  v.  Puran  Mdli, 

I.  L.  R.  23  Calc.  39 


37. 


Civil   Procedure 


Code,  1882,  3.  373 — Dismissal  of  application  to 
execute  without  obtaining  leave  to  make  a  fresh 
application — Limitation.  S.  373  of  the  Civil  Pro- 
cedure Code  does  not  apply  to  applications  for  exe- 
cution  of  decrees.  Tarachand  Magraj  v.  Kashi 
Nath  Trimhak,  I.  L.  R.  10  Bom.  62,  followed, 
Radha  Charan  v.  Man  Singh,  I.  L.  R.  12  All.  392, 
dissented  from.  Wajihan  alias  Alijan  v.  Bishwa- 
NATH  Pershad       .         .     I.  Ii.  R.  18  Calc.  462 


38. 


Civil  Procedure 


Code  {Act  XIV  of  1882),  ss.   43,   373,  374.— Sepa- 
rate applications  to   execute   reliefs   of   a   different 
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character — Limitation.  The  Code  of  Civil  Proce- 
dure does  not  prevent  a  person  from  making  sepa- 
rate and  successive  applications  for  execution  of  a 
decree,  giving  relief  of  dififerent  characters  in" res- 
pect to  eacb  such  relief.  Ss.  43,  373,  and  37-4  do 
not  apply  to  proceedings  for  execution  offdecree. 
Radha  Charan  v.}Man  Singh,  I.  L.  R.  12  All.  392, 
dissented  from.  Waiihan  v.  Bishwanath  Pershad, 
I.  L.  R.  18  Calc.  462,  followed.  Radha  Kishen 
Lall  v.  Radha  Pershad  Singh 

I.  Ii.  R.  18  Calc.  515 


39. 


Civil    Procedtire 


Code,  1882,  s.  43 — Successive  applications  for  exe- 
cution in  respect  of  different  reliefs  granted  by  the 
same  decree.  S.  43  of  the  Code  of  Civil  Procedure 
is  not  applicable  to  proceedings  in  execution  of 
decree.  So  held  by  Edge,  C.J.,  and  Tyrrell, 
Knox,  Blair,  and  Burkitt,  J  J.  Where  a  decree 
grants  different  reliefs,  as,  for  example,  possession 
of  land  and  mesne  profits,  it  is  competent  to  the 
decree-holder  to  execute  such  decree  by  means  of 
separate  and  successive  applications  in  respect  of 
each  relief.  So  held  by  Edge,  C.J.,  and  Tyrrell, 
Knox,  Blair,  and  Burkitt,  JJ.  Ram  Baksh 
Singh  v.  Madat  Ali,  7  N.  W.  95,  and  Radha  Kishen 
LaU  V.  Radha  Pershad  Singh,  I.  L.  R.  18  Calc.  515, 
cited.     Sadho  Saran  v.  Hawal  Pande 

I.  Ii.  R.  19  All.  98 


40. 


Dismissal  for  default —Appli- 


cation for  execution  dismissed  for  default — Power  of 
the  Court  to  restore  such  application  to  the  file — Civil 
Procedure  Code,  1882,  ss.  103  and  647— Civil  Pro- 
cedure Code  Amendment  Act  {VI  of  1892),  s.  4 — 
Construction  of  statute.  There  is  nothing  in  the 
Code  of  Civil  Procedure  (XIV  of  1882)  as  am- 
ended by  Act  VI  of  1892,  which  authorizes  a 
Court  to  apply  to  execution -proceedings  any  of 
the  procedure  enacted  in  Ch.  VII  of  the  Code. 
Accordingly  a  Court  cannot,  under  s.  103,  restore 
to  the  file  an  application  for  execution  which  has 
been  dismissed  for  default.  Alterations  in  forms 
of  procedure  are  retrospective  in  effect,  and  apply 
to  pending  ^proceedings.  Hajrat  Akramnissa 
Beoam  v.  Valiulnissa  Bbgam 

I.  Ii.  R.  18  Bom.  429 

Where  an  application  for  execution  has  been 
dismissed  for  default,  a  fresh  application  can  be 
made.  Hajrat  Akramnissa  Beoam  v.  Valtttl- 
NissA  Beoam        .         .     I.  Ii.  R.  18  Bom.  429 

TiRTHASAMI    v.    ANNAPPAYYA 

I.  L.  R.  18  Mad.  131 


41. 


CivU   Procedure 


Code,  1882,  ss.  98,  248,  and  647— Notice  of  execu- 
tion— Dismissal  of  application  on  failure  of  both 
parties  to  appear  on  the  appointed  day.  A  darkhast 
for  the  execution  of  a  decree  can  be  dismissed  when 
on  its  presentation  a  notice  is  issued  to  the  judg- 
ment-debtor under  s.  348  of  the  Civil  Procedure 
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Code  (Act  KIV  of  1882),  and  neither  party  appears 
on  the  day  on  which  it  is  made  returnable.  Tuka- 
EAM  V.  Khandu     ,         ,     I.  Ii.  R.  20  Bom.  541 


42. 


Civil  Procedure  Code,  1882* 

"Suit."    S.  647  of  the  Code  of 


ss.  373,  647 

Civil  Procedure  does  not  operate  to  extend  the 
rule  laid  down  in  respect  of  a  suit  in  s.  373  to 
an  application  for  execution  of  a  decree.  Badha 
Gharan  v.  Man  Singh,  I.  L.  B.  12  All.  392, 
not  followed.  Bunko  Behaky  Gangopadhya  v. 
Nil  Madhxjb  Chuttopadhya 

I.  Ii.  B.  18  Cale.  635 


43. 


Civil    Procedure 


Code,  ss.  373,  647 — Application  for  execution  struck 
off  for  non-payment  of  process- fees — Subsequent 
application.  A  decree-holder  having  applied  for 
execution  of  his  decree,  notice  was  issued  to  the 
judgment-debtors,  and  their  property  was  attached, 
but  the  applicant  failed  to  pay  the  process-fees  and 
the  application  was  struck  off,  and  no  leave  to 
make  a  fresh  application  was  obtained  under  Civil 
Procedure  Code,  s.  373.  Held,  that  s.  373  does  not 
apply  to  applications  for  execution  of  decrees,  and 
that  the  decree-holder  was  entitled  to  apply  again 
for  execution  of  his  decree.  Badha  Charan  v. 
Man  Singh,  I.  L.  B.  12  All.  392,  dissented  from. 
Wajihan  v.  Bishwanath  Pershad,  I.  L.  B.  IS  Calc. 
462,  and  Shaklcar  Bisto  Nadgir  v.  Narsingrao 
Bamchandra,  I.  L.  B.  11  Bom.  467,  approved. 
Lakshmi  Nabasimha  1'.  Atchanna 

I.  L.  B.  15  Mad.  240 


44.  ____ 

execution    withdrawn    by 

cedure  Code,  ss.  373,  647. 

Prasad  v.  Sita  Bam,  I.   L. 

decided  that,  where  the  circumstances 


Application  for 

decree-holder — Civil  Pro- 

The  ruling  in  Suria 

B.    10  All.    71,  only 

in  regard 

to  an  application  for  execution  of  decree  show   that 
it  was  withdrawn  at  the  instance  of  the  pleader 
of  the  decree-holder,  and  that  no  sanction  was  given 
to  its  withdrawal  with  liberty  to  present  a  fresh 
application,  any  subsequent  application  made  by 
that  decree-holder  for  execution  is  prohibited  by 
s.  373  read  with  s.  647  of  the  Civil  Procedure  Code. 
But  where  a  Court  of  its  own  motion,  and  without 
being  moved  either  by  the  decree-holder  or  by  his 
pleader,  takes  upon  itself  to  strike  off  an  applica- 
tion for  execution  for  the  mere  purpose  of  clearing 
its  file,  that  i<»  not  a  proceeding  under  any  provision 
of  the  Code  which  could  bar  a  decree-holder  from 
making  a  fresh  application  for  execution.     A  first 
application  for  execution  of  a  decree  was  ordered 
by  the  Court  to  be  struck  off  for  want  of  prosecu- 
tion, and  upon  the  statement  of  the  decree- holder 'a 
pleader  "  that  at  present  the  case  may  be  stiuck 
off."     No  permission  was  given  to  the  decree-holder 
to  withdraw  the  application  with  leave  to  take  fresh 
proceedings.     Held,  that  a  subsequent  application 
for  execution  of  the  decree  was  barred  by  s.  373 
read  with  s.   647  of  the  Civil   Procedure  Code. 
Sarju  Prasad  v.  Sita  Bam,  I.  L.  B.  10  All.  71,  ex- 
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plained  and  followed.  Bam  Bup  v.  Lalji,  AU. 
Weekly  Notes  (1888),  253  ;  Mahtab  Kuar  v.  Sham 
Sundar  Lai,  All.  Weekly  Notes  (1888),  272  ;  and 
Hira  Singh  v.  Joti  Prasad,  All.  Weekly  Notes  {1889) 
204,  distinguished  Observations  as  to  the 
necessity  of  conducting  the  proceedings  in  execu- 
tion of  decree  with  as  much  care  and  regularity 
as  proceedings  in  suits.  Under  s.  647  of  the  CivU 
Procedure  Code,  the  provisions  relating  to  proceed- 
ings in  suits  are  to  be  followed  and  adopted  in  exe- 
cution-proceedings, so  far  as  they  may  be  fairly 
and  properly  applicable  thereto.  Fakir-ullah  v. 
Thakur  Prasad  .        I.  L.  B.  12  All,  179 


45. 


Civil  Procedure 


Code  {Act  XIV  of  1882),  s.  373~Bedemption  of 
mortgage  on  payment  within  six  months — Non-pay- 
ment,    e§eci      of — Foreclosure    for    decree — Final 
decree — Time  allowed  for   redemption,    computation 
of — Withlrawal  of  appeal,    effect   of — Limitation — • 
Beview.     The    plaintiffs  obtained  a  decree  on  12th 
November  1886,  allowing  them  to  redeem  on  pay- 
ment of  R168-8-0  within  six  months.     In  default 
of  payment  within  the  prescribed  time,  they  were 
to  stand  for  ever  foreclosed.     Against  this  decree 
the  defendant  appealed  to  the  High  Court.     On  the 
10th  September  1888,  the  High  Court   passed  an 
order   allowing  the  defendant  to   withdraw     the 
appeal.     On  the  17th  December    1888,    plaintiffs 
applied  for  execution  of  the  decree    of  the  12th 
November  1886.     The  lower  Court,    regarding  the 
withdrawal   of  the  second  appeal  as  practically  a 
confirmation  of  the  decree  of  the  12th    November 
1886,  computed  the  six  months  allowed  for  redemp- 
tion from  the  date  of  the  order  of  withdrawal  (10th 
September  1888)  and  granted  the  plaintiffs'  appli- 
cation.    On  appeal  to  the  High  Court  : — Held,  re- 
versing the  decision  of  the  lower  Court,  that  the 
application  was  time-barred,  and  that  the  plaint- 
iff was  foreclosed.      The  time  allowed  for  redemp- 
tion was  to  be  computed,  not  from  the  date  of  the 
High  Court's  order  permitting  the  withdrawal  of 
the  appeal,  but  from  the  date  of  the  decree  applied 
from  [i.e.,   12th  November  1886).     The  order  of 
withdrawal  was  not  a  decreee.     The  only  decree 
which  could  be  executed  was  that  of  the  12th 
November  1886.     The  redemption  money  not  hav- 
ing   been  paid  within  six  months  from  that  date, 
the  plaintiffs  were  foreclosed.     The  Court  could  not 
in  execution-proceedings  enlarge  the  time  fixed  for 
redemption.     Ishwargar  v.  Chudasama  Manabh^i, 
J.  L.  B.  13  Bom.  lOG,  followed.     Per  Bibdwood, 
J. — It  was  open  to  the  plaintiffs  to  apply,  if  so 
advised,  to  the  High  Court  for  a  review  of  the  order 
of  withdrawal  of  +he  iOth  September  1888,  with  a 
view  to  the  enlargement  of  the  time  of  redemption 
as  a  condition  which  might  equitably  have  been 
permitted  when  the  defendant  was  allowed  to  with- 
draw the  second  appeal.     Patloji  v.  Ganu 

I.  Ii.  B.  15  Bom.  370 


46. 


execution      withdravm        by 


—  Application   for 
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Procedure  Code,  ss.  373,647—"  Suit  "—"Appeal."' 
S.  647  of  the  Civil  Procedure  Code  makes  s.  373 
applicable  to  proceedings  in  execution  of  decree. 
The  words  "  suit  "  and  "  appeal  "  in  s.  647  apply  to 
suits  and  appeals  in  the  strict  sense  of  those  terms, 
and  were  not  intended  to  cover  proceedings  for  the 
enforcement  of  rights  decreed  in  a  suit  or  appeal. 
An  application  for  execution  of  decree  by  arrest  of 
the  judgment-debtor  was  ordered  by  the  Court  to 
be  struck  off  upon  the  statement  of  the  decree- 
holder's  pleader  that  the  judgment-debtor  was  in 
hiding,  and  that  the  decree-holder  did  not  desire 
to  prosecute  the  application  further.  At  that  time 
an  order  for  a  warrant  of  arrest  had  been  issued 
subject  to  the  payment  of  fees,  but  those  fees  had 
not  been  paid,  nor  had  the  diet-money  been  deposi- 
ted, and  no  steps  were  taken  to  proceed  with  the 
application.  No  permission  was  given  to  the  de- 
cree-holder to  withdraw  the  application  with  leave 
to  take  fresh  proceedings.  Held,  by  the  Full  Bench, 
that  a  subsequent  application  for  execution  of  the 
decree  was  barred  by  s.  373  read  with  s,  647  of  the 
Civil  Procedure  Code.  Sarju  Prasad  v.  S*ta  Ram, 
I.  L.  R.  10  AU.  71,  and  FakirvUdh  v.  TJiakur 
Prasad,  I.  L  R.  12  AU.  179,  approved  and  follow- 
ed. Bijai  Singh  v.  Haiyat  Begum,  AU.  Weekly 
Notes  (1889)  163,  distinguished.  Radha.  Charan 
V.  Man  Singh       .         .       I.  L.  R.  12  AIL  392 


47. 


Effect  as  regards 


limitation  of  striking  off  petition  for  execution  of 
decree — Second  applicaiion,  without  express  leave 
granted  when  the  first  wan  struck  off — Code  of  Civil 
Procedure,  1882,  ss.  373  and.  647— Civil  Procedure 
Code  Amendment  Act  {VI  of  1882),  ss.  4  and  5— 
Limitation.  It  is  clear,  both  from  the  Code  of  Civil 
Procedure  itself  and  from  the  provisions  of  the 
Limitation  Act  of  1877,  that  a  succession  of  appli- 
cations for  execution  is  contemplated.  S.  647  of 
the  Code  of  Civil  Procedure  cannot,  on  its  true  con- 
struction, be  applied  to  execution  of  decree,  and 
was  inapplicable  to  petitions  for  execution  before, 
and  independently  of  the  passing  of  Act  VI  of  1892, 
ss.  4  and  6.  A  first  application  for  execution  of  a 
decree  having  been,  on  the  decree-holder's  petition, 
struck  off  the  list  of  cases  pending  for  hearing,  a 
second  application  was  made  within  the  period  of 
limitation.  Held,  that  the  first  application,  not- 
withstanding that  the  order  striking  it  off  had  been 
made,  was  not  annulled,  but  afforded  a  fresh  start- 
ing point  for  limitation.  Held,  also,  that,  although 
the  petition  for  execution  had  been  withdrawn 
without  leave  to  apply  again  having  been  expressly 
granted  by  the  Court,  the  petitioner's  right  to  renew 
his  petition  within  due  time  remained.  The  pro- 
visions of  s.  373  which  could  only  have  applied 
through  the  effect  of  s.  647,  had  not  been  rendered 
applicable  thereby  to  petitions  for  execution.  The 
judgment  in  Sarju  Prasad  v.  Sita  Ram,  I.  L.  R. 
10  All.  71,  overruled  ;  that  in  Bunko  Behary  Oan- 
gopadhya  v.  Nill  Madhub  Chuttapadhya,  I.  L.  R. 
18   Calc.    635,    approved.     Thakur    Prasad   v. 
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Fakir  Ullah        .         .         I.  L.  R.  17  All.  106 

L.  R.  22  I.  A.  44 

Reversing  on    appeal  Fakir-tillah  v.  Thakur 
Prasad  .         .  .        I.  L.  R.  12  AIL  179 


48. 


Laclies  of  applicant— Poirer 


of  Court  to  dismiss  application  for  laches  of  applicant 
—Civil  Procedure  Code,  1882,  Ch.  VII  {ss.  96-109), 
and  Ch.  XIII  {ss.  156-158)— Civil  Procedure  Code 
Amendment  Act  {VI  of  1892),  s.  4 — Striking  off 
execution- proceedings.  Cbs.  VTI  (ss.  96-109,  relat- 
ing to  appearance  of  parties  and  consequence  of 
non-appearance)  and  XIII  (ss.  156-158,  relating  to 
adjournments)  of  the  Code  of  Civil  Procedure  can- 
not, in  view  of  s.  4  of  Act  No.  VI  of  1892,  be  applied 
to  proceedings  in  executions  of  decrees.  But  a 
Court  has  power  inherent,  if  not  conferred  by 
statute,  to  dismiss  an  application  for  execution 
when  the  applicant  fails  through  his  own  laches  to 
put  the  Court  in  a  position  to  proceed  with  his  ap- 
plication. Similarly,  a  Court  has  inherent  power, 
if  such  power  is  not  conferred  upon  it  by  statute,  to 
proceed  forthwith  to  decide  an  application  for 
execution  of  a  decree  on  the  materials  before  it, 
when  time  has  been  granted  to  a  party  to  perform 
any  act  necessary  for  the  further  progress  of  the 
application,  and  that  act  has  not  been  done.  When 
an  order  striking  an  execution-case  off  the  file  of 
pending  cases,  or  dismissing  it  on  grounds  other 
than  a  distinct  finding  that  the  decree  is  incapable 
of  execution,  that  the  decree-holder's  right  to  got 
the  decree  executed  is  barred  by  limitation,  or  by 
any  other  rule  of  law,  or  on  some  similar  ground  on 
which  the  application  has  clearly  been  dismissed  on 
the  merits,  whether  the  word  "  dismissed  "  or  the 
words  "  struck  off  the  file  "  or  any  other  similar 
words  have  been  used  in  the  order  the  decree- 
holder  is  not  barred  by  the  force  of  any  such  order 
from  presenting  and  prosecuting  a  fresh  application 
for  the  execution  of  his  decree.  Dhonkal  Sinqh  v. 
Phakkar  Singh  I.  L.  R.  15  AIL  84 


49. 


Civil   Procedure 


Code  {Act  XIV  of  1882),  ss.  230,  235,  237,  245-^ 
Specification  of  property,  omission  of — Application 
defective  in  form.  A  decree  was  passed  on  the  6th 
September  1876,  and  on  the  6th  July  1888  an  ap- 
plication for  execution  was  made  in  the  terms  of 
B.  235  of  the  Code  of  Civil  Procedure  which  did  not 
contain  a  list  of  property  as  prescribed  by  s.  237, 
and  the  decree-holder  did  not  produce  the  same  till 
the  11th  September  1888.  The  application  having 
been  made  and  admitted,  any  further  application 
would  be  barred  after  the  6th  September  1888. 
Held,  by  the  Full  Bench,  that  the  application  of  the 
6th  July  1888  was  one  within  the  meaning  of  s.  230 
of  the  Code  of  Civil  Procedure.  Per  Prinsep, 
PiQOT,  and  Ghosk,  J  J. — Held,  that  the  application 
was  defective  as  not  complying  with  the  provisions 
of  8.  237,  and  as  it  was  not  amended  within  due 
time  or  under  the  provisions  of  s.  245,  the  decree- 
holder  was  barred.     Per  Prinsep  and  Pigot,  J  J. — 
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Macgregor  v.  Tarini  Churn  Sircar^  I.  L.  R.  14  Gale. 
124,  should  be  overruled.  Per  Pethekam,  C.J. — 
The  application  could  not  be  carried  out  without 
amendment,  and  no  amendment  could  be  made 
after  the  application  had  been  admitted  and  regis- 
tered under  s.  245.  So  much  of  the  decision  in 
Macgregor  v.  Tarini  Churn  Sircar  as  decides  that 
an  application  may  be  amended  after  admission 
and  registration,  should  be  overruled.  Per  O'lCiN- 
EALY,  J. — The  original  application  was  defective, 
and  the  further  application  of  the  11th  September 
1888  was  barred.  An  application  to  execute  a 
decree,  if  admitted,  and  order  for  execution  made 
under  s.  245  should  be  dealt  with  on  its  merits  and 
decided  accordinglv.  As  gar  Ali  v.  Troilokya 
Nath  Ghose       .  "      .         I.  li.  R.  17  Calc.  631 

50.  Order  absolute  for  sale— 

Civil  Procedure  Code,  1882,  s.  235 — Verification 
of  application — Limitation — Transfer  of  Property 
Act  {IV  of  1882),  s.  89.  An  apphcation  for 
an  order  absolute  for  sale  of  mortgaged  pro- 
perty under  the  provisions  of  s.  89  of  the  Trans- 
fer of  Property  Act,  1882,  is  not  an  apphca- 
tion for  execution  of  a  decree,  and  need  not  there- 
fore be  in  the  form  prescribed  by  s.  235  of  the  Code 
of  Civil  Procedure.  A  decree  was  passed  in  a  mort- 
gage suit  on  the  13th  July  1887  by  consent,  which 
directed  that  the  amount  due  was  to  be  paid  in  ten 
annual  instalments  during  the  years  1295-1304 
(1888-1897)  in  the  month  of  Falgoon  (February) 
each  year,  and  that,  on  default  of  three  successive 
instalments,  the  whole  amount  was  to  become  at 
once  due  and  payable.  The  mortgagor  having  de- 
faulted in  payment  of  the  instalments  due  in  the 
years  1297,  1298  and  1299  (1890,  1891,  and  1892), 
the  mortgagee,  on  the  18th  February  1893,  present- 
ed an  application  to  the  Court  imder  s.  89  of  the 
Transfer  of  Property  Act  for  an  order  absolute  for 
sale.  That  application  was  not  verified  by  the 
mortgagee,  and  the  mortgagor  objected  that,  not 
being  so  verified  as  required  by  s.  235  of  the  Code, 
it  could  not  be  granted.  On  the  9th  May  1893,  the 
mortgagee  apphed  for  and  obtained  leave  to  verify 
the  application,  which  he  did  on  that  day.  It  was 
urged  on  behalf  of  the  mortgagor  that  the  applica- 
tion must  be  treated  as  made  on  the  9th  May,  and 
therefore  not  within  three  years  of  the  date  on 
which  the  1297  instalment  became  due  (7th  March 
1890),  and  that  it  was  therefore  barred  by  limita- 
tion. Held,  that  the  application  did  not  require  to 
be  in  the  form  provided  by  s.  235,  and  consequently 
the  n  on -verification  did  not  affect  it,  and  that  it 
was  not  barred  by  limitation.  Ajudhia  Pershad 
V.  Balded  Singh         .        I.  L.  R.  21  Calc.  818 

51.  Amendment    of  execution 

petition — Defective  application  for  execution  of 
decree — Civil  Procedure  Code,  1882,  ss.  245  and 
647 — Amendment  of  execution  petition — Limitation. 
One,  being  entitled  under  a  decree  of  1809 
to  a  share  in   the    income  of  a  zamindari,    ob- 
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tained  a  decree  in  a  suit  of  1887  against  cer- 
tain recent  purchasers  of  the  zamindari,  declar- 
ing that  he  had  a  valid  charge  on  the  estate  and 
awarding  to  him,  besides  his  costs,  the  amoimt  due 
in  respect  of  one  year.  He  now  applied  in  execu- 
tion of  the  latter  decree  for  payment  of  the  amount 
due  in  respect  of  five  years  as  well  as  his  costs.  An 
application  to  amend  the  petition  for  execution  by 
inserting  a  reference  to  the  former  decree  was  made 
after  the  right  of  the  petitioner  in  respect  of  some 
of  the  years  in  (question  had  become  barred  by 
limitation.  This  ajjplication  was  refused  by  the 
Court  of  first  instance.  Held,  that,  under  the  cir- 
cumstances of  the  case,  the  amendment  should 
have  been  allo\\ed  to  be  made.  Sattappa  Chetti 
V.  JoGi  SooRAPPA  .        I.  L.  R.  17  Mad.  67 


52.  ^ 


Step  in  aid  of  Execution — 

Defect  in  application  for  execution — Civil  Pro- 
cedure Code,  6.  235.  Where  there  has  been  in 
fact  an  application  for  execution  made  by  the 
party  entitled  to  make  it,  it  is  to  be  regarded  as  a 
step  in  a'd  of  execution  within  the  meaning  of  the 
Limitation  Act,  Art.  179,  although  by  mistake  a 
deceased  judgment-debtor  is  named  as  the  person 
against  whom  execution  is  sought.  Samia  Pillai 
V.  Chockalinga  Chettiar 

I.  Ii.  R.  17  Mad.  76 


53. 


Application     defective  in 


form — Decree  for  performance  of  particular  Acta 
—Civil  Procedure  Code,  1882,  sa.  235,  260,  and 
539.  In  a  suit  brought  under  s.  539  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882),  a  decree  was 
passed  appointing  the  defendants  managing  trus- 
tees of  a  Hindu  temple  and  laying  down  certain 
rules  for  their  guidance  in  future.  The  plaintiffs 
applied  for  execution  of  the  decree,  and  filed  a 
darkhast,  praying  that  the  defendants  be  ordered 
to  act  as  directed  by  the  decree,  and  that,  if  they 
failed  to  do  so,  steps  be  taken  according  to  law. 
Held,  that  the  darkhast  was  not  in  accordance  with 
s.  235,  cl.  {'}),  or  s.  260  of  the  Code,  as  it  did  not 
specify  the  mode  in  which  the  assistance  of  the 
Court  was  sought.  Karamchand  Gokaldas  v. 
Ghelabhai  CHAKALtJAS     .    I.  L.  R.  19  Bom.  34 


54. 


Claim  for  mesne  proflts- 


Civil  Procedure  Code,  s.  583 — Claim  for  mesne 
profits  on  reversal  of  executed  decree  for  posses- 
sion of  land.  A  decree  for  possession  of  immove- 
able property,  having  been  executed,  was  re- 
versed on  appeal.  The  defendant  applied  under 
s.  58  of  the  Code  of  Civil  Procedure  lor  restitu- 
tion of  the  mesne  profits  taken  by  the  plaintiff. 
The  lower  Courts  dismissed  tbe  application  on 
the  ground  that  the  proper  remedy  was  by  suit. 
Held,  that  the  defendant  was  entitled  to  the 
relief  claimed.  Kalianasundram  v.  Egnave- 
deswara  .         .         I.  L.  R.  11  Mad.  261 


55. 


Civil  Procedure 


Code,  1882,  s.  583— Execution,  power  of  Court   to 
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AND 


award  restitution  of  benefits  on  reversal  of  decree  in — 
Jurisdiction  of  Court  not  limited  in  execution.  The 
procedure  provided  by  s.  583  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  for  obtaining  any  benefit 
(by  way  of  restitution  or  otherwise)  under  a  decree 
passed  on  appeal  is  not  confined  to  cases  where  the 
restitution  desired  is  provided  for  by  the  decree 
itself.  The  plaintiff  brought  a  suit  for  the  recovery 
of  certain  timber  or  damages  for  its  removal,  and 
got  a  decree.  The  defendant  appealed,  and  was 
ultimately  successful  in  getting  the  plaintiff's  suit 
dismissed,  but  meanwhile  the  timber  had  been 
taken  in  execution  of  the  decree  and  sold.  The 
defendant  apphed  to  the  original  Subordinate 
Judge's  Court  in  execution  of  the  High  Court  decree 
for  restitution  of  the  timber  or  R  13,325  damages. 
The  plaintiff  objected  that  the  defendant  must 
bring  a  suit,  and  could  not  make  this  claim  in  exe- 
cution. The  Subordinate  Judge  overruled  this  ob- 
jection, but  held  that  he  was  limited  to  a  grant  of 
R5,000,  the  pecuniary  limit  to  his  original  jurisdic- 
tion, and  awarded  the  defendant  that  sum  for  his 
timber.  Held,  the  matter  was  rightly  dealt  with  in 
execution,  and  that  the  jurisdiction  of  the  original 
Court  in  execution  was  neither  ousted  by  the  fact 
that  the  value  of  the  property  in  dispute  exceeded 
the  pecuniary  limits  of  the  Court's  jurisdiction,  nor 
was  such  Court  limited  in  ita  award  to  the  sum  of 
R5,000.     Balvantrav  Oze  v.  Sadrudin 

I.  L.  B.  13  Bom.  485 


56. 


Decree  for  enforcement  of 


hypothecation — Objection  by  judgment-debtor  that 
property  ordered  to  be  sold  is  not  transferable  under 
N.-  W.  P.  Rent  Act,  a.  9 — Such  objection  not  enter - 
tainable  in  execuiion.  In  execution  of  a  decree 
for  enforcement  of  hypothecation  by  sale  of 
specific  property,  an  objection  by  the  judgment- 
debtor  that  the  property  is  not  transferable  with 
reference  to  s.  9  of  the  N.-W.  P  Rent  Act  cannot 
be  entertained.     Madho  Lal  v.  Katwart 

I.  li.  B.  10  AIL  130 

BiSHESHER  RaI  V.    SuKHDEO    RaI 

I.  Ii.  B.  10  AIL  132  note 

57.  . Decree    for      redemption 

■within  a  specified  time — Appeal  against 
decree — Power  of  Court  in  execution  to  extend  time 
for  redemption  allowed  by  decree — Ground  for  en- 
larging time.  The  plaintiffs  sued  for  the  redemp- 
tion of  certain  mortgaged  property.  On  the  Ist 
March  1886,  a  decree  was  passed  declaring  the 
plaintiffs  entitled  to  redeem  on  payment  by  them  to 
the  defendants  of  R649-11-0  within  three  months 
from  the  date  of  the  decree.  Against  this  decree 
the  defendants  (the  mortgagees)  appealed  on  the 
groimd  that  a  much  larger  sum  than  R649-11-0  was 
due  to  them  on  the  mortgage.  The  plaintiffs  also 
filed  objections  to  this  decree  under  s.  561  of  the 
Civil  Procedure  Code  (XIV  of  1882)  on  the  ground 
that  the  mortgage-debt  had  been  long  ago  paid  off, 
and_that  now  a  large  sum  was  due  to  them  from  the 
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mortgagees  who  had  been  in  receipt  of  the  profits  of 
the  property.  Under  these  circumstances,  the 
plaintiffs  did  not  pay  the  R649-11-0  within  three 
months  as  ordered  by  the  decree.  On  the  12th 
October  1886,  they  presented  an  application  for 
execution,  and  paid  into  Court  the  R649-11-0.  The 
lower  Court  granted  their  application,  and  ordered 
possession  of  the  property  to  be  given  to  them.  The 
defendants  appealed  to  the  High  Court.  Held, 
reversing  the  order  of  the  Court  below,  that  the 
Court  in  executing  tjie  decree  had  no  power  to  alter 
the  language  of  the  decree,  which  it  would  virtually 
do  if  it  enlarged  the  time  mentioned  in  it  by  accept- 
ing the  R 649- 11-0  paid  into  Court  by  the  plaint- 
iffs on  the  12th  October  1886.  Held,  also,  that,  even 
if  the  Coiu-t  had  power  to  enlarge  the  time  in 
the  course  of  execution,  the  mere  fact  that  the 
plaintiff  had  lodged  an  appeal  would  afford  no 
special  ground  for  enlarging  the  time.  Ishwakoab 
V.   Chudasama  Manabhai 

I.  Ii.  B.  13  Bom.  lOe 


68. 


Execution   in  terms  of  de- 


cree— No  modification  of  decree  allowed  in  execuiion 
— Husband  and  wife — Maintenance — Practice — Pro- 
cedure. Where  a  decree  in  unconditional  terms  or- 
dered maintenance  to  be  paid  by  a  husband  to  a 
wiSe :  Held,  that,  on  an  application  b}-  her  for  execu- 
tion of  the  decree,  an  objection  by  the  husband  that 
she  had  by  her  conduct  forfeited  her  right  to  main- 
tenance could  not  be  entertained.  Neither  party 
could  in  execution  go  behind  the  decree  or  add  a 
condition  which  it  did  not  contain.  No  modifica- 
tion of  a  decree  can  be  allowed  in  execution  thereof 
on  grounds  not  recognised  in  the  decree  itself  as 
giving  a  right  to  such  modification  ;  and  the  same 
rule  must  apply  whether  the  modification  is  claim- 
ed in  applying  for  or  in  resisting  execution.     Ran- 

MALSANOJI  BHAGWATSAlfGJI  V.  BaI    ShrI    KuNDAN- 

KuwAB(1902)     .  I.  Ii.  B.  26  Bom.  707 

69.  —  liimitation — Civil     Procedure 

Code,  8.  230— Transfer  of  Property  Act  {IV  of 
1882),  88.  88  and  90.  Held,  that  a  decree,  which  is 
a  combination  of  a  decree  for  sale  on  a  mortgage 
under  s.  88  of  the  Transfer  of  Property  Act,  1882, 
^^'ith  the  decree  provided  for  by  s.  90  of  the  same 
Act,  cannot  be  treated  as  a  decree  for  money  to 
which  the  provisions  of  s.  230  of  the  Code  of  Civil 
Procedure  are  applicable.  Jogul  Kiahore  v.  Cheda 
Lal,  All  Weekly  Notes  {1893)  184,  followed. 
Ram  Charan  Bhagat  v.  Shedbarat  Rat,  I.  L.  R. 
16  All.  418,  and  Kartick  Nath  Pandey  v.  Jugger- 
nath  Ram  Marwari,  I.  L.  R.  27  Calc.  286, 
referred  to  in  the  judgment  of  Aikman,  J.  Jadu 
Nath  Prasad  v.  Jagmohan  Das  (1903) 

I.  L.  B.  25  Aa  641 


60. 


Befund — Civil  Procedure  Code 


{Act  XIV  of  1882),  s.  683— Jurisdiction— Refund, 
application  for.  A  mortgagee,  in  execution  of  a 
money  decree,  purchased  2  annas  out  of  8  annas  of 
certain  property  mortgaged    to  him.     He  subse- 
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quently  obtained  a  mortgage  decree,  and  in  execu- 
tion the  Subordinate  Judge  passed  an  order  for  the 
«ale  of  the  8  annas.     On  appeal,  the  District  Judge 
•directed  that  only  4  annas  of  the  property  should  be 
j  sold.     On  second  appeal,  the  High  Court  held  that 
[•execution  should  have  been  issued  after  deducting 
Ian  amount    proportionate    to  the  value  of  the  2 
[•annas  share  previously  purchased  by  the  mortgagee. 
I  In  the  meantime,  the  4  annas  share  had  been  sold 
[as  directed  by  the  District  Judge.     The  judgment- 
'•debtors  thereupon  applied  to  the  Subordinate  Judge 
for  a  refund  to  them  of  the  proportionate  value  of 
the  2  annas  share.     Held,  that  the  application  fell 
properly  within  s.  583,  Civil  Procedure  Code,  and 
should  have  been  made  not  before  the  Subordinate 
Judge,    but  before  the  District  Judge   who   had 
"  passed  the  order  against  which    the  appeal  was 
preferred."       Khem     Naeain     Chowdhuby      v. 
-Ganesho  Kuar  (1899)         .         5  C.  W.  N.  287 


61. 


Application    in     accord- 


ance  with  law" — Limitation  Act  {XV  of  1877), 
JSch.  II,  Art.  179 — Application  by  gv/irdian  on 
"behalf  of  one  found  to  be  a  major  at  the  time — Juris- 
diction of  Court  to  review  its  oivn  order,  when  an 
appeal  lay.  An  application  for  execution  made  by 
A  as  guardian  on  behalf  of  B,  who  was  a  major  at 
the  time  the  application  was  made,  is  not  an  "  ap- 
plication in  accordance  with  law  "  within  the  mean- 
ing of  Art.  179,  Sch.  II  of  the  Limitation  Act,  and 
will  not  operate  as  a  bar  to  limitation,  though  it 
may  perhaps  be  a  good  application  for  other  pur- 
poses. Taqui  Jan  v.  Obaidulla,  I.  L.  R.  21  Calc. 
866,  distinguished.  Neither  can  such  an  applica- 
tion be  considered  an  application  by  B  under  s.  235 
of  the  Code  of  Civil  Procedure.  A  Court  can  review 
its  own  order  in  execution,  although  an  appeal 
might  have  been,  but  was  not  preferred.  Saramma 
V.  Seshayya  (1905)     .         1.  L.  K.  28.  Mad.  396 


62. 


Set-off — Civil    Procedure  Code 


iArt  XI V  of  1882),  s.  244 — Execution  of  decree  passed 
on  usufructuary  mortgage — Continuation  of  posses- 
sion by  mortgagees  subsequently  to  decree — Claim  to 
set  off  profits  thus  accrued  from  decree  amount — Ap- 
plication for  order  absolute — Transfer  of  Property 
Act  {IV  of  1882),  s.  89.  By  a  decree  passed  on  a 
•compromise  in  a  suit  for  the  amount  due  under  a 
mortgage,  defendants  were  ordered  to  pay  R770  to 
plaintiffs  within  a  year,  and  in  default  of  payment 
the  amount  was  to  be  recovered  by  sale  of  the  mort- 
gaged and  other  property.  By  the  terms  of  the 
mortgage,  possession  was  given  in  lieu  of  interest, 
but  the  decree  was  silent  as  to  possession  and  in- 
terest. Upon  an  application  being  made  for  exe- 
cution of  the  decree  by  sale  of  the  property  referred 
to  in  it,  the  District  Judge  held  that,  if  the  peti- 
tioners had  continued  in  possession  of  the  mort- 
gaged property  ever  since  the  date  of  the  decree, 
it  would  be  necessary  to  take  an  account  to  ascer- 
tain whether  the  decree  had  been  satisfied,  and  dis- 
missed the  pfetition.     Held,  that  such  an  order  was 
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wrong,  inasmuch  as  it  went  behind  the  decree,  in- 
stead of  executing  it.  Held,  also,  that  the  applica- 
tion, in  which  the  decree-holder  stated  that  there 
had  been  default  in  payment  of  the  decree  amount 
and  applied  for  sale,  was  an  application  for  an  order 
absolute  for  sale.  Appa  Rao  v.  Khishna  Ayyan- 
GAB  (1901)  .         .        I.  L.  R.  25  Mad.  537 


63. 


Liimitation — Limitation    Act 


{XV  of  1877),  Sch.  II,  Art.  178— Obstruction  to  exe- 
cution— Removal  by  decision  in  favour  of  decree- 
holder — Decree-holder^ s  right  to  move  the  Court — 
Application  to  be  regarded  as  a  continuation  of  previ- 
ous application.  A  mortgage  decree  was  obtained 
against  the  counter-petitioner  on  28th  February 
1894.  On  16th  May  1895,  the  decree-holder 
assigned  the  decree  to  petitioner,  who  applied 
for  execution  on  6th  December  1897.  That  appli- 
cation was  struck  off,  and  so  was  one  which  followed 
it.  On  15th  June  1898,  petitioner  again  applied 
for  execution,  but  counter-petitioner  contended 
that  the  assignment  was  for  his  benefit  and  that,  in 
consequence,  petitioner  was  not  entitled  to  execute 
the  decree.  The  District  Munsif  held  an  enquiry 
under  s.  232  of  the  Civil  Procedure  Code  and  dis- 
missed the  application,  being  of  opinion  that 
counter-petitioner's  contention  was  true.  Peti- 
tioner thereupon  brought  a  suit  to  establish  her 
claim  that  the  assignment  was  for  her  own  benefit. 
On  20th  February  1901,  the  Appellate  Court  de- 
clared that  petitioner  had  obtained  a  valid  assign- 
ment of  the  decree  and  was  entitled  to  execute  it. 
On  24th  November  1902,  petitioner  filed  the  pre- 
sent execution  petition.  On  the  question  of  limita- 
tion being  raised : — Held,  that  the  petitioner's 
right  to  execute  the  decree  was  not  barred  by  limit- 
ation on  24th  November  1902.  The  application 
should  be  treated  not  as  an  application  for  execu- 
tion, but  as  an  application  to  revive  or  continue  an 
application  for  execution  that  had  been  wrongly 
dismissed,  as  a  competent  Court  has  declared. 
Article  178  was  therefore,  applicable,  and  time  had 
begun  to  run  from  the  date  of  the  appellate  decree 
declaring  petitioner's  right  to  execute,  dated  20th 
February  1901.  Narayana  Nanibi  v.  Pappi  Brah- 
mani,  I.  L.  R.  10  Mad.  22  overruled.  Suppa 
Reddiab  v.  Avudai  Ammal  (1905) 

I.  Ii.  R.  28  Mad.  50 


64. 


Limitation     Act 


{XV  of  1877),  8ch.  II,  Art.  179— Mortgage— Decree 
for  redemption — Extension  of  time  for  payment  of 
the  mortgage  amount — Execution.  In  a  suit  for  re- 
demption of  the  mortgage  property  the  decree 
directed  that  upon  payment  of  the  mortgage 
amount  within  six  months  from  its  date  the  decree- 
holder  should  take  possession  of  the  mortgage  pro- 
perty. The  decree  was  affirmed  on  appeal  on  the 
6th  November  1896.  The  decree-holder  failed  to 
pay  the  amount  within  the  time  fixed  in  the  decree. 
The  present  application  was  made  on  the  15th 
October  1902  to  the  Court  to  have  the  time  extend- 
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ed  for  three  months.  The  decree-holder's  last  ap- 
plication to  execute  the  decree  was  made  on  the 
21st  April  1897.  Held,  that  the  application  was 
barred  by  limitation.  Notwithstanding  that  time 
is  granted  to  a  mortgagor  for  payment,  a  decree  for 
redemption  such  as  that  in  the  present  case  should 
be  taken  to  be  executable  from  the  passing  of  the 
decree  and  is  therefore  governed  by  Art.  179,  Sch. 
II  of  the  Limitation  Act.  Rungiah  Goundan  v. 
Nanjapya  Row,  I.  L.  R.  26  Mad.  780,  approved. 
Etyati  Pooparambil  Bava  v.  Matalakat 
Krishna  Menon  (1905)  .   I.  Ii.  R.  28  Mad.  211 


65. 


Res  judicata — Effect  of  non- 


appearance,   when  notice  silent  as  to  relief  claimed 
— Final   decision.      A    apphed    in    execution    for 
restitution  of  money  with    interest  thereon  x>aid 
to    B   under    a    decree,  which    was   subsequently 
reversed.     The  notice  to  B  did  not    specify  the 
nature  of  the  claim  and  an  ex  parte  order  allowing 
the  ciaim  was  made.    The    application,  however, 
was  dismissed  for  default  in  payment  of  process  fees 
and  A  subsequently  put  in  a  similar  application. 
B  appeared  and  objected  to  the    interest  claimed 
which  was  12  per  cent.     The  Subordinate  Judge 
allowed    the  interest,  which,  however  on  appeal  to 
the  District  Court,  was  reduced  to  6  per  cent.     On 
appeal  to  the  High  Court :  Held,  that  the  order  of 
the  Subordinate  Judge  allowing  interest  was  a  final 
order,  as  it  dealt  with  the  only  question  at  issue  and 
did  not  contemplate  a  further  order,  and  that  the 
appeal  to  the  District  Judge  was  not  premature. 
Venkatagiri  Ayyar  v.  Sadagopachariar  (Apj>eal  No. 
69  of  1900,    and  Civil  Miscellaneous  Appeals  Nos. 
105  and  109  of   1902,   unreported),   distinguished. 
Heldf  also,  that,  as  the   notice  to  B  was  silent  as 
to  the  nature  of  the  claim,  the  first  order  granting 
A^s  application  ex  parte  had  not  the  force  of  res 
judicata  so  as  to  estop  B  from  disputing  the  claim 
in    subsequent  proceedings.     Kjiowledge    of    the 
nature  of  the  claim  can  be  presumed  only  when  the 
apphcation  is  for  execution  of  a  decree  or  order 
directing   a   thing  to   be  done.     Sheik  Budan   v. 
Ramchandra  Bhunjgaya,  I.  L.  R.  11  Bom.  537,  and 
Vappakandu  Maracayan  v.  Hamid  Beevi  Ammal, 
Civil  Miscellaneous  Appeal    No.  25  of  1903,  un- 
reported,    referred     to.     Narayana     Pattab     v. 

GOPALAKRISHNA   PaTTAR   (1905) 

I.  Ii.  R.  28  Mad.  355 


66. 


Dismissal  for  default — Exe- 


cution— Mesne  profits,  application  for  assessment 
of — Fresh  application — Limitation.  Where  more 
than  30  days  aft^r  an  application  for  ascertain- 
ment of  mesne  profits  was  dismissed  for  default, 
a  fresh  application  was  made  for  that  purpose  : 
Held,  that  the  application  was  not  barred. 
There  is  no  substantial  distinction  between  an  order 
striking  off  an  application  and  one  dismissing  it  for 
default.  Upendra  Chandra  Singh  v.  Sakhi 
OaAND(1907)        ,.        .        .         12  C.W.N.  3 


EXECUTION  OF  DECREE— confrf. 

3.  APPLICATION    FOR    EXECUTION,      AND 
POWERS  OF  COURT— coiKi. 


67. 


Decrees  for  separate  sums 


—Civil  Procedure  Code  {Act  XIV  of  1882)  s.  232, 
cl.  (&) — Decree  directing  separate  amounts  with 
separate  sets  of  proportionate  costs  to  he  recovered 
against  defendants — Transfer  of  the  decree  in 
writing  to  one  of  the  defendants — Application  by 
the  transferee  to  recover  the  amount  due  by  the 
other  defendant.  A  decree  directed  that  a  certain 
sum  with  proportionate  costs  be  recovered 
against  N  and  a  certain  other  sum  with  pro- 
portionate costs  be  recovered  against  A.  Sub- 
sequently A  took  a  transfer  of  the  decree  in  writing 
and  appUed  for  execution  of  the  decree  against  it 
to  the  extent  of  the  sum  decreed  against  him. 
The  application  having  been  rejected  under  s.  232, 
cl.  (6),  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882) :  Held,  reversing  the  order,  that  s.  232,  cl.  (&),. 
of  the  Civil  Piocedure  Code  (Act  XIV  of  1882),. 
was  not  apphcable.  Though  the  direction  against 
N  and  the  separate  direction  against  A  were  con- 
tained on  one  and  the  same  piece  of  paper  and  wero 
passed  in  the  same  suit,  still  for  all  that  they  were 
decrees  for  separate  sums  of  money  and  might 
equally  well  have  been  passed  in  separate  suits. 
The  fact  of  their  being  on  one  piece  of  paper  can- 
not control  the  matter.  Anant  Vinayak  v. 
Naoappa  Subraya  (1907)  I.  L.  R.  32  Bom.  19& 

68.  Refund  of  money  realized  in. 

execution  of  a  decree  aftervrards  reversed 
in  appeal — Limitation — Execution  of  decree  stayed 
by    injunction — Procedure.     On    the    7th    October 
1901  an  ex^  parte  decree  on  a  mortgage  was  passed 
in  favour  of   the  appellants.     Before,  however,  thr 
decree  was  made  the  appellants  had  obtained  an 
injunction  restraining  the  respondents  from  realiz- 
ing certain  money  deposited  in    Court    to  their 
credit.     After   this  decree  was  passed,  the  appel- 
lants withdrew  out  of  this  amount  R19,041.     The 
decree  was  set  aside  on  the  9th  July  1904.     The^ 
suit  was  retried  ;  and  on  the  17th  September  1904 
the  Court  of  first  instance  made  a  decree  in  favour 
of  plaintiffs  for  Rs.   17,711-7-0.     This  decree  was 
affirmed  by  the  High  Court  on  the  18th  December 
1906.     On  the  17th  September  1907,  the  respond- 
dents  applied  for  a  refund  of  the  difference  (Rs. 
1,804)  between  the  sum  realised  by  the  plaintiffs 
and  the  sum  finally  decreed.     Hdd,  (i)  that  the 
plaintiffs  were  at  liberty  to  proceed  either  by  ap- 
plication or  by  suit :  Shaman  Purshad  Roy  Chow- 
dhry  V.   Hurro  Purshad  Roy  Chowdhry,  10  Moo. 
I.  A.  203 ;  Collector  of  Meerut  v.  Kalka  Prasad, 
I.  L.  R.  289  All.  665,  and  Shiam  Sundar  Lai  v. 
Kaisar  Zamani  Begam,  I.  L.  R.  29  AU.  143,  referred 
to  ;  and  (ii)  that  the  application  was  not  barred  by 
limitation.     Harish    Chandra    Shaha    v.    Chandra 
Mohan  Das,  I.  L.  R.  28  Calc.  113,   distinguished. 
BiTHAL  Das  v.  Jamna  Prasad  (1908) 

I.  K  R.  30  AIL  476 


\ 


69. 


Shebaits — Claims    to  attached 


property  by  shebaits — Civil  Procedure    Code     {Act 
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XIV  of  1882),  ss.  24i,  278.  Judgment- debtors, 
in  their  capacity  as  shehaits,  can  maintain  an  ap- 
plication under  s.  244  of  the  Code  of  Civil  Pro- 
cedure and  get  an  adjudication  of  the  question 
raised  by  them.  Where  judgment-debtors  make 
appHcations  both  under  s.  244  and  s.  278,  they  do 
not  lose  any  rights  qua  their  application  under 
s.  244  because  of  their  mistake  in  applying  under 
a.  278  of  the  Code  of  Civil  Procedure.  Punchanun 
Bundopadhya  v.  Eahia  Bibi,  I.  L.  R.  17  Gale.  711^ 
referred  to.  Jogendra  Nath  Sarkar  v.  Gobinda 
Chandra  Dutt  (1908)    .     I.  L.  R.  35  Calc.  364 

70.  Redemption  or  foreclosure 

— Decree — Civil  Procedure  Code  Act  {XIV  of 
1882),  s.  2i4 — Transfer  of  Property  Act  {IV  of 
1882),  s.  93.  An  application  for  redemption  or 
foreclosure  of  a  decree  nisi  is  not  an  application 
in  execution  under  the  Civil  Procedure  Code, 
but  must  be  made  in  Court  imder  the  Transfer 
of  Property  Act ;  and  until  a  decree  nisi  is  made 
absolute  there  is  no  decree  capable  of  exe- 
cution. Where  a  decree  nisi  contemplated  an 
account  being  taken,  but  was  silent  as  to  how  that 
account  was  to  be  taken,  and  the  Court  has  declined 
to  modify  the  decree  by  inserting  such  a  direc- 
tion, it  would]  be  out  of  the  question  to  compel  a 
party  in  execution-proceedings  to  do  that  which 
he  is  not  directed  to  do  by  the  decree.  Ajudhia 
Pershad  v.  Boldeo  Singh,  21  Calc  818,  and  Nand- 
ram  v.  Bahaji,  I.  L.  B.  22  Bom.  771,  followed. 
Sib  Jehangir  Cowasji  v.  the  Hope  Mills, 
Limited  (1908)      .         .     I.  L.  B.  33  Bom.  273 


71. 


Fraud — Execution,       appli- 


cation for — Limitation — Execution  sale  set  aside 
for  fraud  of  decree-holder — Fresh  application  for 
execution  if  a  continuation  of  previous  proceeding. 
Where  on  a  sale  in  execution  of  a  decree  being  set 
aside  on  the  ground  of  fraud  on  the  part  of  the 
decree-holder,  he  again  applies  for  execution,  such 
application  ought  to  be  treated  as  a  continuation  of 
the  previous  execution  proceeding.  Abdul  Kha- 
YAB  Abdul  Huq  Chowdhury  v.  Reajuddin  Ahmed 
Chowdhury  (1909)  .         13  C.  W.  N.  521 

72.  Civil   Procedure 

Code  {Act  XIV  of  1882),  s.  230— Money  decree- 
Application  to  execute  after  expiry  of  12  years — 
Fraudulent  conduct  of  judgment-debtor  delaying  exe- 
cution— Frivolous  application  under  s.  108,  Civil 
Procedure  Code — Discretion  of  Court.  Where  pend- 
ing execution  of  a  money-decree,  the  judgment- 
debtor  made  a  frivolous  application  to  set  it  aside 
under  ?.  108,  Civil  Procedure  Code,  with  a  view  to 
delay  the  execution  proceedings  :  Held,  that  the 
conduct  of  the  judgment-debtor  was  fraudulent 
within  the  meaning  of  the  final  clause  of  s.  230, 
Civil  Procedure  Code.  The  Court  to  which  an  ap- 
plication to  execute  a  money-decree  is  made  more 
than  12  years  after  the  date  of  the  decree  should 
exercise  a  sound  discretion  in  deciding  whether  the 
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execution  should  proceed  or  not.  If  the  Court 
should  find  on  evidence  that  tlfe  decree-holder  had 
been  diligent  in  proceeding  with  the  execution  from 
the  date  that  the  decree  was  passed,  and  that  the 
judgment-debtor's  conduct  was  such  that  it  caused 
unnecessary  delay  in  levying  execution,  he  or  she 
having  acted  fraudulently  or  used  force,  the  Court 
ought  to  allow  execution.  Sham  Kissen  v.  Damab 
KuMARi  Debi  (1906)      .  .     11  C.  W.  N.  440 


73. 


Jurisdiction — Limitation    Act 


{XV  of  1877),  Sch.  II,  Arts.  173 A,  179— Applica- 
tion in  accordance  with  law — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  2,  223,  258,  649— Where  a 
Court  passes  a  decree  for  sale  of  property  and  the 
place  where  such  property  is  situate,  is  transferred  to 
the  jurisdiction  of  another  Court,  former  Court  may 
still  execute  decree — Application  made  to  such  Court 
to  transfer  decree  to  the  latter  will  save  limitation-har 
— Representative    of    judgment-debtor    is   judgment- 
debtor  within  the  meaning  of  s.  258  and  must  certify 
adjustment  within  time  fixed  by  Art.  17 3 A  of  Sch.  II 
of  the  Limitation  Act.     The    Court  at  C  passed  a 
decree  for  the  sale  of  certain  immoveable  property. 
Subsequently  the  territory  where  such  property 
was  situate  was  transferred  to  the  jurisdiction  of 
Court  D.     The  decree-holder  applied  to  the  Court 
at  C  to  transfer  his  decree  for  execution  to  the 
Court  at  D.     The  decree  was  transferred  and  in 
execution,  the  purchaser  of  the  equity  of  redemp- 
tion from  the  judgment-debtor  who  was  made  a 
party  to  the  execution  proceedings    pleaded  that 
the  application  for  execution  was  barred  by  limit- 
ation, and  he  also  set  up  an  adjustment  between 
the  judgment-debtor  and  the  decree-holder  made 
more  than  90  days  previously  which  was  not  certi- 
fied to  the  Court.     The  question  arose  whether  the 
application  to  the  Court  at  C  for  transfer  was  an 
*  application  in  accordance  with  Law  '  within  Art. 
179  of  Sch.  II  to  the  Limitation  Act,  and  where  the 
purchaser  from  the  judgment-debtor  could  plead 
the  uncertified  adjustment : — Held,  that  the  Court 
at  C  did  not,  within  the  meaning  of  s.  649  of  the 
Code  of  Civil  Procedure,  cease  to  exist  or  to  have 
jurisdiction  to  execute  the  decree  on  the  transfer 
of  territory  from  its  jurisdiction,  as  such  transfer 
did  not  take  away  the  jurisdiction  which  it  had  to 
execute  its  own  decree  under  s.  223  of  the  Code  of 
Civil  Procedure,  and  the  Court  at  D  consequently 
acquired  no  jurisdiction  to  execute  the  decree  under 
s.  649,  which  could  only  arise,  if  the  Court  at  G 
either  ceased  to  exist  or  to  have  jurisdiction  to 
execute  the  decree.     The  Court  at  G  was,  there- 
fore, the  Court  to  which  the  decree-holder  was 
bound  to  apply  under  s.  223  of  the  Code  of  Civil 
Procedure,   and    his    application    saved    the    bar 
of   limitation   under    Art.    179  of   Sch.  II  of  the 
Limitation  Act.     Hdd,  also,  that  the  provision  of 
s.  258  of  the  Code  of  Civil  Procedure  applied  not 
only  to  judgment-debtors,  but  to  those  claiming 
through  them  or  in  their  right,  and  that  an  adjust- 
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ment  between  the  decree-holder  and  the  judgment- 
debtor  not  certified  within  90  days  was  barred  under 
Art.  173  (A)  of  Sch.  II  of  the  Limitation  Act,  and 
cannot  be  set  up  as  a  bar  to  execution  by  one  claim- 
ing through  the    judgment-debtor  or  in  his  right. 

PANDHBANGA     MUDALIAR     V.     VyTHILINGA     ReDDI 

(1907)  .         .         .     I.  L.  B.  30  Mad.  537 


74. 


Against     karnavan — Civil 


Prockure  Code  {Act  XIV  of  1882),  ss.  244,  278— 
Application  in  execution  of  decree  against  karnavan 
by  a  member  of  the  tarwod.  Where  a  decree  is  passed 
against  the  karnavan  of  a  tarwad  in  his  representa- 
tive capacity,  all  the  members  of  the  tarwad  must 
be  held  to  be  parties  to  the  suit  and  such  members 
in  execution  proceedings  must  proceed  under  s.  244 
of  the  Civil  Procedure  Code  and  not  under  s.  278. 
Marivittil  Mathu  Amma  v.  Pathram  Kunnot 
Cherukot  (1906)    .         .     I.  Ii.  B.  30  Mad.  215 


75. 


Against  company  in  liqui- 


dation— Companies  Act  ( VI  of  1882),  «.  136 — Exe- 
cution  of  decree  against  company  in  liquidation  not  to 
he  prevented  without  mnking  due  provision  for  the  righi 
of  judgment-creditor — Judgment-creditor  attaching  de- 
cree against  company  m,ust  he  allowed  to  prove  in  the 
name  of  the  decree-holder  in  liquidation.  It  will  not 
be  equitable  for  Courts  to  prevent  judgment- 
creditors  under  s.  136  of  the  Companies  Act  from 
executing  decrees  against  a  company  in  liquidation 
without  seeing  that  such  judgment-creditor's  rights 
are  respected  in  liquidation.  Klanber  v.  Weill,  17 
Times  L.  R.  344,  referred  to.  Where  A  in  execu- 
tion of  a  decree  against  B  attaches  under  s.  273  of 
the  Code  of  Civil  Procedure  a  decree  which  B  holds 
against  a  company  in  liquidation,  the  Court  will 
direct  the  liquidator  to  recognise  A  as  the  repre- 
sentative of  B  and  allow  him  to  prove  for  the  decree 
debt  in  the  name  of  B,  and  to  receive  and  apply 
dividends  payable  to  jB  in  satisfaction  of  ^'s  judg- 
ment-debt subject  to  the  rights  of  other  attaching 
creditors  to  rateable  distribution.  Sesha  Ayyar 
V.  The  Tinnevelly  Sarangapany  Sugar  Mill 
Company  (Limited)  (1907) 

I.  Ii.  B.  30  Mad.  533 


76. 


Decree    for  sale  and  per. 


sonal  decree — Transfer  of  Property  Act  (IV  of 
1882),  8s.  88  and  90 — Decree  to  be  executed  a 
combination  of  a  decree  for  sale  and  a  personal 
decree.  Where  a  decree  in  a  suit  for  sale  of 
hypothecated  property  is  both  a  decree  for  sale 
of  the  property  under  s.  88  and  a  personal  decree 
under  s.  90  of  the  Transfer  of  Property  Act,  1882, 
there  is  no  need  for  the  decree-holder  to  apply  for 
a  separate  decree  under  s.  90,  and  if  he  does  so  and 
his  application  is  rejected,  this  will  not  operate  q& 
a  bar  into  his  executing  the  decree  against  the 
judgment-debtor  personally.  Sadho  Singh  v.  The 
Maharaja  op  Benares  (1906)  I.  L.  B.  29  All.  12 


EXECUTION  OF  DECBEE— cohW. 
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1.  . Po-wers  of  legislature — Limi- 
tation affecting  Privy  Council  decrees.  The  Legis- 
lature of  this  country  has  no  power  to  pass  any  law 
limiting  the  period  during  which  decrees  of  Her 
Majesty  in  Council  may  be  executed.  Anandamayi 
Dasi  v.  Purna  Chandra  Rai 

B.  Ii.  B.  Sup.  Vol.  506  :  6  W.  E.  Mis.  69 


2. 


-Order  or  declaration  of  Privy 


Council — Mode  of  application  for  execution — Act 
II  of  1863,  s.  14.  A  party  in  a  suit,  desirous  of 
executing  an  order  or  judgment  of  Her  Majesty  in 
Council,  ought  to  apply,  in  conformity  with  s.  14, 
Act  II  of  1863,  to  the  Court  from  which  the  appeal 
was  finally  brought  to  the  Queen  in  Council,  to  en- 
force and  execute  the  decree  of  Her  Majesty  in 
Council ;  and  it  is  the  duty  of  such  Court  to  give  ■ 
directions  for  executing  the  decree  to  the  Court  of  ^ 
first  instance  by  which  the  suit  was  originally  tried. 
A  declaration  of  Her  Majesty  in  Council  must  not 
be  considered  as  not  being  equivalent  to  an  order. 
When  Her  Majesty  in  Council  does  make  a  declara- 
tion, the  form  in  which  the  declaration  is  conceived 
and  the  words  in  which  that  order  is  framed  amount 
to  a  direction  to  the  Court  below  to  ^clothe  that 
declaration  in  the  proper  form  of  a  mandatory 
order,  and  to  give  effect  to  the  mandatory  order  so 
expressed.  If  any  difficulty  should  arise  in  that 
form,  or  be  sought  to  be  produced  from  having 
recourse  to  that  non-existent  ground  of  objection, 
the  Privy  Council  will  not  fail  to  recommend  Her 
Majesty  to  deal  with  such  obstructiveness  in  the 
most  serious  and  strongest  manner.  In  re  Barlow 
V.  Ordb        ..         .         .         .        18  W.  B.  175 

3.  -_. Decree    aflflrmed  by  Privy     ^ 

Council.     Decrees  affirmed  by  an    order   of    the       1 
Privy  Council  must  be  executed  with  the  execution 
of  that  order,  and  not  as  separate  decrees.     Leth- 
BRiDGB  V.  Prohlad  Sen    .         .     19  W.  B.  301 


—    Order    of    Privy 


Council — Civil  Procedure  Code,  Act  X  of  1877, 
s.  620 — Procedure.  Before  a  decree-holder  in  the 
District  Court  can  obtain  execution  of  a  decree 
which  has  been  affirmed  by  the  Privy  Council,  he 
must  produce,  on  the  application  for  execution, 
a  certified  copy  of  the  order  passed  by  Her  Majesty 
in  Council.  Joy  Narain  Qiree  v.  Qobtck  Chunder 
Mylee,  20  W.  R.  444,  followed.  Juooernath 
Sahoo  v.  Judoo  Roy  Singh 

I.  L.  B.  5  Calc.  329  :  4  C.  L.  B.  387 


6. 


Application    for    execution 


of  decree  of  Privy  Council — Civil  Procedure 
Code,  Act  X  of  1887,  s.  610 — Transmission  for  exe- 
cution of  order  of  Her  Majesty  in  Council — Evidence 
of  such  order.  The  provisions  of  Act  X  of  1877,  s. 
610,  are  not  to  be  construed  as  restricting  the  only 
admissible  evidence  of  an  order  of  Her  Majesty  in 
Council  to  a  certified  copy,  on  an  application  for 
execution  made  under  that  section.  They  must  be 
read  as  directory,  having  the  object  that  proper 
information  regarding  the  order  shall  be  supplied  to 
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the  Courts  in  India.  Where  the  original  order 
(given,  according  to  the  practice  in  England,  to  the 
successful  party,  or  to  one  of  such  parties)  had  not 
been  filed  in  the  High  Court,  so  as  to  enable  the 
proper  oflScer  to  supply  a  certified  copy  : — Held, 
that  a  copy,  though  not  certified  by  him,  might 
accompany  a  petition  for  execution  under  s.  610. 
Httrrish  Chunder  Chowdhry  v.  Kalisundari 
Debi    .     I.  L.  R.  9  Calc.  482  :  12  C.  L.  R.  511 


6. 


Application        to 


Zillah  Courts.  Zillah  Courts  ought  to  refer  to  the 
High  Court  parties  applying  for  execution  of  decrees 
which  have  been  appealed  to  England.  Hubee- 
BOOLLAH  Khan  v.  Gowher  Aly  Khan 

7  W.  R.  225 


7. 


Act    VI  of  1874, 


s.  19.  Where  application  for  execution  of  an  order 
of  Her  Majesty  in  Council  has  been  made  elsewhere 
than  in  the  High  Court,  the  proceedings  are  invalid. 
Joy  Narain  Giree  v.  Goluck  Chunder  Mytee 

22  W.  B.  102 


8. 


—  Order  of  Privy  Council  dis- 


turbing possession — Decree  of  High  Court — 
Final  decree,  possession  under.  On  appeal  by  U, 
the  High  Court  set  aside  a  decree  which  the  sons  of 
K  had  obtained  in  the  Court  of  first  instance  against 
U  and  certain  other  persons,  in  a  suit  brought  by 
them  for  possession  of  one-third  of  certain  real  pro- 
perty. At  the  same  time,  on  appeal  by  two  of  the 
other  persons  aforesaid,  it  affirmed  a  decree  which 
U  had  obtained  against  these  persons  and  the  sons 
of  K  for  possession  of  two-thirds  of  the  same  pro- 
perty, in  a  suit  in  which  he  had  claimed  possession 
of  the  whole.  It  subsequently,  on  appeal  by  U 
against  that  portion  of  the  decree  made  in  the  suit 
brought  by  him  which  dismissed  his  claim  in  respect 
to  one-third  of  the  property,  reversed  that  portion 
and  gave  him  a  decree  for  the  whole.  The  sons  of 
K  appealed  to  Her  Majesty  in  Council  only  from  the 
decree  of  the  High  Court  setting  aside  the  decree 
obtained  by  them  in  the  Court  of  first  instance  for 
one-third  of  the  property.  Her  Majesty  in  Council 
set  aside  this  decree  of  the  High  Court,  and  restored 
the  decree  of  the  Court  of  first  instance.  In  the 
meantime  U  was  put  into  possession  of  the  whole 
property  in  execution  of  the  decree  of  the  High 
Court  which  he  had  obtained  in  the  suit  brought  by 
him.  When  the  sons  of  K,  in  execution  of  the  de- 
cree of  Her  Majesty  in  Council,  appUed  for  posses- 
sion of  one-third  of  the  property,  U  opposed  the 
application  on  the  ground  that  he  was  in  possession 
under  a  decree  of  the  High  Court  which  had  become 
final.  Held,  by  a  Full  Bench  of  the  High  Court,  that 
the  decree  of  Her  Majesty  in  Council  must  be  exe- 
cuted, notwithstanding  that  its  execution  involved 
the  disturbance  of  the  possession  obtained  by  U 
under  the  decree  of  the  High  Court,  which  had  be- 
come final.    Udai  Singh  v.  Bharat  Singh 

I.  L.  R.  1  All.  456 
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9. 


Privy    Council    decree    re- 


versing decrees  of  Courts  below  where  pro- 
perty has  been  made  over — Restitution — 
Mesne  profits — Interest.  A  plaintiff,  having  sued 
for  possession  and  obtained  a  decree  which  was 
affirmed  in  appeal,  entered  into  possession.  The 
mesne  profits  due  as  damages  from  the  defendant 
on  account  of  wrongful  dispossession  were  also  cal- 
culated and  paid  into  Court.  The  defendant  then 
appealed  to  the  Privy  Council,  which  reversed  the 
decrees  of  the  lower  Courts,  and  directed  the  High 
Court  to  give  effect  to  its  order  and  declaration  in 
the  case.  No  orders  were  made  by  the  High  Court 
to  this  end,  and  it  became  the  duty  of  the  lower 
Courts  to  frame  the  final  decree.  The  Judge  made 
an  order  for  the  restitution  of  the  property,  but  not 
an  order  for  repayment  of  the  rents  and  profits 
derived  therefrom  by  the  plaintiff  during  his  posses- 
sion. Held,  that  the  Judge  should  have  made  this 
order  also,  and  that  interest  should  be  paid  on  the 
mesne  profits  according  to  the  rule  that  parties 
should  be  restored,  as  far  as  possible,  to  the  same 
position  as  they  were  in  when  the  Court  by  its 
erroneous  action  displaced  them  from  it.  Hamida 
alias  Kajoo  v.  Bhudhan         ,         20  W.  R.  238 


10. 


Execution  of  order  giving 


effect  to  judgment  of  Privy  Council— Civil 
Procedure  Code,  ss.  211,  253,  318 — Mesne  profits — 
Cost  of  receiver  and  management — Interest  on  mesne 
profits — Sureties  for  execution  of  decree.  Land  was 
put  up  for  sale  and  purchased  in  execution  of  a 
decree.  The  sale  was  confirmed  and  the  purchaser 
was  put  into  possession.  On  appeal  against  the 
order  confirming  the  sale,  the  High  Court  held  that 
the  sale  had  been  vitiated  by  certain  irregularities 
and  set  it  aside.  The  purchaser  preferred  an  ap- 
peal to  the  Privy  Council  against  the  judgment  of 
the  High  Court.  While  the  appeal  was  pending,  he 
was  compelled  to  deliver  up  possession  of  the  land, 
but  security  was  furnished  under  an  order  of  the 
Court  by  persons  not  being  parties  to  the  suit  for 
its  re-delivery  to  him  and  for  the  payment  of  mesne 
profits  in  the  event  of  his  appeal  being  successful. 
Meanwhile  the  land  in  question  was  placed  in  charge 
of  a  receiver  on  the  motion  of  other  persons  holding 
decrees  against  the  judgment-debtors.  On  appeal 
the  Privy  Council  reversed  the  order  of  the  High 
Court.  The  purchaser  was  accordingly  replaced  in 
possession  of  the  land,  and  he  applied  for  execution 
in  respect  of  the  mesne  profits  against  the  respond- 
ents in  the  Privy  Council  and  the  sureties.  The 
Court  of  first  instance  dismissed  the  application  as 
against  the  sureties,  and  limited  the  applicant's 
claim  against  the  others  to  the  net  income  of  the 
land,  less  the  cost  of  management  by  the  receiver, 
and  allowed  him  no  interest.  Held,  (i)  although 
the  appeals  to  the  High  Court  and  the  Privy  Council 
related  to  the  order  confirming  the  sale,  and  not  to 
that  by  which  possession  was  awarded,  and  the 
order  in  Council  did  not  direct  payment  of  mesne 
profits,  yet  such  payment  was  within  its  purview  as 
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being  a  benefit  by  way  of  restitution  fairly  and 
reasonably  consequential  upon  it — Rodger  v.  Comp- 
toir  D'Escompte  de  Paris,  L.  S.  3  P.  C.  465, 
followed  ;  (ii)  the  application  was  rightly  dismissed 
against  the  sureties ;  (iil)  the  charges  involved  by 
the  appointment  of  the  receiver  should  have  not 
been  allowed  against  the  petitioner,  since  they  were 
not  necessary  in  the  ordinary  course  of  prudent 
management ;  (iv)  interest  at  6  per  cent,  should 
have  been  allowed  to  the  petitioner  on  the  mesne 
profits  for  each  year  from  the  end  of  the  year  to  the 
date  of  payment.  Arunachellam  v.  Aeuna- 
CHELLAM        .         .         .     I.  Ii.  R.  15  Mad.  203 


11. 


Decree  of  Privy  Council  for 


costs — Hate  of  exchange — Civil  Procedure  Code, 
s.  610 — Execution  for  costs — Meaning  of  "for  the  time 
being."  Under  the  last  paragraph  of  s.  610  of  the 
Civil  Procedure  Code,  the  amount  payable  must  be 
estimated  at  the  rate  of  exchange  "  for  the  time 
being  fixed  by  the  Secretary  of  State  for  India  in 
Council,"  and  the  words  "for  the  time  being  " 
mean  the  year  in  which  the  amount  is  realized  or 
paid  or  execution  taken  out,  and  not  the  year  in 
which  the  decree  was  passed.  The  decree-holders 
under  a  decree  passed  by  Her  Majesty  in  Council 
having  taken  out  execution  for  a  sum  of  £119- 11 
under  s.  10  of  the  Civil  Procedure  Code: — Held,  that, 
the  rate  of  exchange  being  fixed  yearly  by  the  Secre- 
tary of  State  for  India  in  Council,  the  rate  of  ex- 
change on  the  date  of  the  application  for  execution 
was  the  proper  rate  of  exchange  the  decree-holders 
were  entitled  to.    Param  Sukh  v.  Ram  Dayal 

I.  Ii.  K.  8  All.  650 


12. 


Rate    of       ex- 


change— Civil  Procedure  Code,  1882,  s.  610 
— Meaning  of  "  for  the  time  being."  Under 
8.  610  of  the  Code  of  Civil  Procedure,  the  amount 
payable  must  be  calculated  at  the  rate  of  exchange 
for  the  time  being  fixed  by  the  Secretary  of  State 
for  India  in  Council,  and  the  words  "  for  the  time 
being  "  have  reference  only  to  the  time  at  which  the 
order  of  the  Privy  Council  was  passed,  and  not  to 
the  time  at  which  execution  was  taken  out.  Paran- 
sukh  V.  Ram  Dayal,  I.  L.  R.  8  All.  650,  dissented 
from.  Where  interest  on  costs  is  not  allowed  in  the 
order  of  Her  Majesty  in  Council,  such  interest  can- 
not be  given  by  any  Court  in  this  country.  Forester 
V.  Secretary  of  State  for  India,  /.  L.  R.  3  Calc. 
161  :  L.  R.  d  I.  A.  137,  referred  to.  Dakhina 
Mohan  Roy  Chowdhey  v.  Saroda  Mohan  Roy 
Chowdhry  .        .        .     L  Ii.  B.  23  Calc.  357 


18. 


Decree  for  costs — 


Bate  of  Exchange.  In  converting  into  Indian 
currency  the  amount  of  costs  expressed  in  sterling 
in  an  order  of  Her  Majesty  in  Council,  the  rate 
of  exchange  is  the  rate  which  prevailed  at  the 
time  when  the  order  was  made.  Dakhina  Mohun 
Roy  Chowdhry  v.  Saroda  Mohun  Roy  Chowdhry, 
I.  L.  R.  23  Calc.  357,  followed.  Mahomad  Abdul 
Hye  v.  Gajraj  Sahai    .     I.  L.  B.  25  Calc.  283 

2  C.  W.  N.  89 
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14. 


Beversal  of  decree  by  High 


Court  and  confirmation  of  original  decree 
by  Privy  Council— Appeal  by  some  only  of  de- 
fendants. On  the  27th  July  1864,  a  District  Court 
gave  the  plaintiff  a  decree  in  a  suit  against  all  the  de- 
fendants. All  the  defendants  except  one,  B,  ap- 
pealed to  the  Sudder  Court  from  that  decree,  and 
on  the  6th  March  1865  the  Sudder  Court  set  aside 
the  decree  and  dismissed  the  suit ;  the  plaintiff 
appealed  to  Her  Majesty  in  Council,  all  the  defend- 
ants except  B  being  respondents.  On  the  17th 
March  1869,  Her  Majesty  in  Council  reversed  the 
Sudder  Court's  decree,  and  restored  that  of  the 
District  Court.  Held,  that,  notwithstanding  B  was 
not  a  party  to  the  appeals  to  the  Sudder  Court  and 
to  Her  Majesty  in  Council,  the  decree  was  a  valid 
decree  and  could  be  executed  against  B.  Kishen 
Sahai  v.  Coulector  of  Allahabad 

I.  Ii.  B.  4  Aa  137 


15. 


Transfer  of  decree  for  exe- 


cution— Territorial  jurisdiction — Civil  Procedure 
Code  {Act  XIV  of  1882),  ss.  223,  610,  649.  The 
effect  of  ss.  610  and  649  of  the  CivU  Procedure  Code 
is  that  the  Court  which  formerly  had,  but  now  no 
longer  has,  territorial  jurisdiction,  ought,  when  the 
decree  is  sent  to  it,  to  exercise,  by  its  own  motion  or 
when  applied  for,  the  provisions  of  s.  223  of  the  Civil 
Procedure  Code,  and  transfer  the  decree  for  execu- 
tion to  the  Court  which  has  territorial  jurisdiction. 
GiBiNDBO  Chunder  Roy  i'.  Jabawa  Kumari 

I.  L.  B.  20  Calc.  105 


16. 


Erroneous  order,  effect  of 


— Application  to  receive  and  file  order  for  purpose 
of  execution — CivU  Procedure  Code,  s.  610,  function 
of  Court  under — Receiver,  lien  of,  on  estate — Alter- 
ation  or  amendment  of  decree.  On  receiving  and 
filing,  under  s.  610  of  the  Civil  Procedure  Code,  an 
order  of  Her  Majesty  in  Council  made  on  appeal 
from  an  order  or  decree  of  the  Court  of  original  ins- 
tance, the  latter  Court  performs  a  function  which  is 
purely  ministerial.  Pitts  v.  La  Fontaine,  L.  R.  6 
App.  Cos.  482,  referred  to.  The  effect  of  the  order, 
however  erroneous,  on  the  suit  itself  cannot  be  dis- 
cussed on  an  application  of  this  nature.  A  receiver, 
however,  who  is  divested  by  such  order  has  a  lien  on 
the  estate  for  his  claims  and  allowances.  Bertrand 
V.  Davies,  31  Beav.  429  ;  Eraser  v.  Burgess,  13  Moo. 
P.  C.  314,  and  Batten  v.  Wedgewood  Coal  ds  Iron 
Co.,  L.  R.  28  Ch.  D.  317,  followed.  Semble  :  The 
proper  course  for  the  party  aggrieved  by  the  order  is 
to  apply  to  Her  Majesty  in  Council  to  make  the 
necessary  alteration  or  modification  in  such  order. 
Pbemlall  Mullick  r.  Sumbhoonath  Roy    i| 

I.  Ii.  B.  22  Calc.  860 

5.  DECREE    TO     BE     EXECUTED     AFTER 
APPEAL  OR  REVIEW. 

Decree  on  appeal  or  review 


confirming  former  decree.    Where  in  a  review 
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or  appeal  proceeding  a  decree  is  passed  in  affirmance 
of  the  decree  appealed  against,  the  decree  of  the 
appellate  or  reviewing  Court  is  the  final  decree  be- 
tween the  parties,  and  therefore  the  decree  to  be 
executed.  Bipro  Doss  Gossain  v.  Ghunder  Sihur 
Bhuttacharjee,  B.  L.  R.  Swp.  Vol.  718  : 7  W.  E.  521, 
and  Ram  Char  an  By  sack  v.  Lakhikant  Banniky  7  B. 
L.  R.  704  :  16  W.  R.  {F.  B.)  7,  explained.  Bistoo 
Peeshad  Chuckerbutty  v.  Ishan  Chundeb  Roy 

23  W.  R.  57 


2. 


Decree       appealed     from 


afB-rmed  without  mentioning  costs — Error  in 
decree  of  lower  Court  as  to  amount  of  costs.  Held 
that  the  decree  of  the  Court  of  last  instance  is  the 
only  decree  susceptible  of  execution,  and  the  speci- 
fications of  the  decrees  of  the  lower  Court  or  Courts 
as  such  may  not  be  referred  to  and  applied  by  the 
Court  executing  such  decree.  Shohrat  Singh  v. 
Bridgman     .         .         .        I.  L.  R.  4  All.  376 

Decree     appealed 


a  — 

from  affirmed  without  stating  amount  of  costs — 
Appeal  only  as  to  costs.  The  defendant  in  a  suit 
appealed  from  so  much  of  the  decree  of  the  Court  of 
first  instance  as  related  to  the  amount  of  costs  pay- 
able by  him  to  the  plaintiff.  The  decree  of  the 
Appellate  Court  directed  "  that  the  order  of  the 
lower  Court  be  upheld,  and  the  appeal  be  dismissed  : 
the  appellant  to  pay  the  costs"  Held,  that  the 
amount  of  costs  awarded  by  the  Court  of  first  in- 
stance, although  they  were  not  specified  in  the 
Appellate  Court's  decree,  were  recoverable  in  execu- 
tion of  that  decree,  inasmuch  as  those  costs  were  the 
subject-matter  of  the  appeal,  and  the  Appellate 
Court,  in  affirming  the  decision  of  the  first  Court 
on  that  point,  made  them  the  substantive  portion 
of  its  decree.  Shohrat  Singh  v.  Brid/jman,  I.  L.  R. 
4  All.  376,  distinguished.  Himayat  Hussain  v. 
JaiDebi  .         .  .      I.  Ii.  R.  5  All.  589 


4. 


Decree     appealed 


from  affirmed  without  stating  amount  of  costs  of 
lower  Court.  The  original  decree  in  a  suit  dis* 
missed  the  suit  with  costs,  which  were  specified. 
On  appeal  the  Appellate  Court  directed  that  the 
original  decree  should  be  affirmed  and  the  appeal 
dismissed,  and  that  the  appellant  should  pay  the 
respondent's  cost  in  the  Appellate  Court,  which  were 
specified.  The  decree  of  the  Appellate  Court  did 
not  contain  any  specification  of  the  costs  of  the 
original  Court.  Hdd,  that  the  Court  executing  the 
appellate  decree  might  execute  it  for  the  costs  of 
the  original  Court  looking  to  the  decree  of  that  Court 
to  ascertain  the  amount  thereof.  Shohrat  Singh  v. 
Bridgman,  I.  L.  R.  4  All.  376,  referred  to. 
Behari  Lal  v.  Khub  Chand     I.  L.  R.  6  AIL  48 

5.  — Decree  affirming  and  adopt- 
ing decree  of  lower  Court — Decree  to  be 
executed  where  there  has  been  an  appeal.  The  effect 
of  the  decision  of  the  Full  Bench  in  Shohrat  Singh  v. 
Bridgman,  I.  L.  R.  4  All.  376,  is  nothing  more  than 
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that  the  last  decree  is  to  be  regarded  as  the  decree  to 
be  executed,  whether  it  reverses,  modifies,  or  con- 
firms ;  but  when  it  affirms  and  adopts  the  manda- 
tory part  of  the  first  Court's  decree,  that  decree  may 
be  and  should  be  referred  to,  and  the  mandatory 
part  of  it  so  affirmed  should  be  executed  as  though 
it  were  the  decree  of  the  Appellate  Court.  Krista 
Kinkur  Roy  v.  Burrodacaunt  Roy,  14  Moo.  I.  A. 
465,  referred  to.  Where  the  first  Court  of  appeal 
affirmed  the  decree  of  the  Court  of  first  instance, 
and  the  High  Co^lrt  affirmed  the  decree  of  the  lower 
Appellate  Court  and  dismissed  the  appeal,  and  the 
decree-holder  made  an  application  of  which  the  ob- 
ject clearly  was  to  have  execution  taken  under  the 
decree  of  the  Appellate  Court,  by  carrying  out  the 
mandatory  part  of  the  decree  of  the  Court  of  first 
instance  :  Held,  that  the  objection  that  the  decree- 
holder  did  not  in  his  application  expressly  ask  the 
Court  to  execute  the  decree  of  last  instance  was 
under  the  circumstances  a  mere  technical  objec- 
tion, and  there  was  no  reason  why  the  execution 
asked  for  should  not  be  allowed.  Gobardhabt 
Das  v.  Gopal  Ram    .         .       I.  L.  R.  7  AIL  366 

6. Decree  affirmed  on  appeal — 

Jurisdiction — Civil  Procedure  Code,  ss.  206,  579. 
The  effect  of  s.  579  of  the  Civil  Procedure  Code  is  to 
cause  the  decree  of  the  Appellate  Court  to  super- 
sede the  decree  of  the  first  Court  even  where  the 
appellate  decree  merely  affirms  the  original  decree, 
and  does  not  reverse  or  modify  it.  Where  a  decree 
has  been  affirmed  on  appeal,  the  only  decree  which 
can  be  amended  imder  s.  206  of  the  Code  is  the 
decree  to  be  executed,  and  the  decree  to  be  executed 
is  that  of  the  Appellate  Court  and  not  the  superseded 
decree  of  the  first  Court,  though  the  latter  may, 
if  necessary,  be  refened  to  for  the  purpose  of 
executing  the  appellate  decree.  The  only  Court 
which  has  jurisdiction  to  amend  the  appellate 
decree  is  the  Court  of  Appeal.  So  hdd  by  the  Full 
Bench,  Mahmood,  J.,  dissenting.  Shohrat  Singh  v. 
Bridgman,  I.  L.  R.  4  All.  376,  explained  and 
followed.  Kristo  Kinkur  Roy  v.  Raja  Burrodacaunt 
Roy,  14  Moo.  I.  A.  465,  discussed.  Muhammad 
SuLAiMAN  Khan  v.  Muhammad  Yar  Khan 

I.  Ij.  R.  11  All.  267 


7. 


Amendment    of    decree    by- 


first  Court  after  affirmance — Objection  by 
judgment-debtor  to  execution  of  amended  decree. 
The  decree  of  a  Court  of  first  instance  having 
on  appeal  been  affirmed  by  the  High  Court,  the 
first  Court  altered  the  decree  which  had  been 
affirmed,  intending  to  bring  it  into  accordance  with 
the  judgment  of  the  High  Court.  After  the  decree 
had  been  altered,  application  was  made  to  execute 
it  as  altered,  but  this  was  opposed  by  the  judgment- 
debtor  on  the  ground  that  that  was  not  the  decree 
which  could  be  executed.  Held,  by  the  Full  Bench, 
that  the  objection  must  prevail  on  the  grounds  that 
the  decree  sought  to  be  executed  was  not  that  of 
the  Appellate  Court,  and  that  the  decree  had  been 
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filtered  by  the  first  Court,  which  had  no  power  to 
alter  it.  Abdul  Hayai  Khan  v.  Chunia  Ktiar^ 
I.  L.  R.  8  All  377,  referred  to.  Muhammad 
IStjlaiman  Khan  v.  Fatima     I.  L.  R.  11  AIL  314 


8. 


Confirmation       by       High 


Court  of  Decree  of  Lo^wer  Court — Former  dis- 
missal of  application  for  execution  of  original 
decree — Effect  of  an  application  for  execution  of 
appellate  decree — >Rts  judicata — Limitation.  Where 
the  High  Court  confirms  on  appeal  the  decree 
of  a  subordinate  Court,  such  confirmation  has 
the  same  effect  as  an  order  of  reversal  would  have 
had  in  so  far  as  it  leaves  the  decree  of  the  High 
Court  as  the  only  decree  which  exists  for  the  purpose 
of  execution,  and  the  decree  of  the  lower  Court  be- 
comes incorporated  with  it.  On  23rd  July  1888, 
plaintiff  obtained  a  decree  for  the  redemption  of  cer- 
tain lands  on  payment  within  three  months  of  the 
amoimt  due  to  the  mortgagee,  which  was  to  be 
ascertained  in  execution  proceedings.  Against  this 
•decree  the  defendant  appealed  to  the  High  Court. 
Pending  the  appeal,  the  plaintiff  presented  a  dar- 
khast  for  execution  on  the  4th  October  1888.  This 
darkhast  was  dismissed,  as  the  plaintiff  failed  to  pro- 
duce a  copy  of  the  mortgage  bond  within  the  time 
allowed  by  the  Court.  The  three  months  allowed 
by  the  decree  for  payment  expired  on  the  23rd  Octo- 
ber 1888.  On  11th  February  1890,  the  High  Court 
confirmed  the  decree,  and  on  11th  April  1890  plaint- 
iff presented  a  fresh  darkhast  for  execution.  Both 
the  lower  Courts  dismissed  this  darkhast  on  the 
ground  that  the  dismissal  of  the  first  darkhast 
operated  as  res  judicata.  Held,  that  the  plaintiff 
was  entitled  to  execute  the  decree,  and  that  his 
flscond  darkhast  was  not  barred  either  by  limitation 
or  on  the  principle  of  res  judi<iaia.  Nanchand  v. 
ViTHU      .         .         .        I.  L.  R.  19  Bom.  258 


9. 


Decree      to      be 


executed 

Where  the 


'Where  there  has  been  an  appeal. 
Appellate  Court  has  modified  the  decree  of  the  Court 
below,  the  decree  of  the  Appellate  Court  supersedes 
entirely  that  of  the  lower  Court,  and  is  the  only 
decree  which  can  be  executed.  Shohrat  Singh  v. 
Bridgman,  I.  L.  R.  4  All.  376,  Oobardhan  Das  v. 
Oofxd  Ram,  I.  L.  R.  7  AU.  366,  and  Muhammad 
Sulaiman  Khan  v.  Muhammad  Yar  Khan,  I.  L.  R. 
11  All.  267,  referred  to.  Nourano  R\i  v.  Latip 
Chaxjdhri  .         .         .  I.  L.  R.  13  All.  394 


10. 


Appeal     against     part    of 


decree — Decree  affirmed  in  appeal — Period 
from  which  limitation  runs  after  an  appeal.  In  a 
suit  for  the  value  of  goods  and  for  damages,  the 
Court  allowed  the  claim  with  respect  only  to  a  por- 
tion of  the  plaintiff's  claim,  and  rejected  the  rest. 
The  plaintiffs  appealed  against  the  latter  part  of  the 
decree.  The  decree  was  confirmed  in  appeal  The 
plaintiffs  applied  for  execution  of  the  decree  after 
the  expiration  of'three  years  from  the  date  of  the 
original  decreo,  but  within  three  years  from  the 
date   of  the  appellate  decree.     The  lower  Court 
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rejected  the  application  as  time-barred,  being  of 
opinion  that  the  original  decree  still  existed,  there 
having  been  no  appeal  against  that  part  of  the 
decree  which  allowed  the  claim.  Held,  discharging 
the  order  of  rejection,  that  when  the  Appellate  Court 
confirms  the  decree  of  the  Court  below,  the  latter 
becomes  incorporated  in  the  decree  of  the  Appellate 
Court,  which  is  thenceforth  the  only  decree  to  be 
executed.  Sakhalchand  Rikhawdas  v.  Velchand 
GuJAR   .         .         .  I.  li.  R.  18  Bom.  203 

SmvLAL  ELalidas  v.  Jumaklal   Nathizi  Desai 

I.  Ii.  R.  18  Bom.  542 

Harkant  Sen  v.  Biraj  Mohan  Roy 

>I.Ii.  R.  23  Calc.  876 


I 


11. 


Appeal     against    a   decree 


for  redemption — Transfer  of  Property  Act, 
ss.  92,  93 — Time  fixed  for  redemption.  A  mortgagor 
obtained  a  decree  for  redemption  of  his  mortgage 
"  within  six  months  from  the  date  of  this  decree.*' 
The  mortgagee  appealed,  but  the  Appellate  Court 
confirmed  the  decree.  The  mortgagor  sought  to 
redeem  within  six  months  from  the  date  of  the  ap- 
pellate decree,  but  more  than  six  months  from  the 
date  of  the  original  decree.  Held,  that,  though  the 
decree  of  the  Appellate  Court  became  the  final  de- 
cree in  the  suit,  and  the  only  one  capable  of  execu- 
tion, yet,  unless  the  time  for  payment  of  the  re- 
demption money  has  been  postponed  under  s.  93 
of  the  Transfer  of  Property  Act  or  the  decree  of  the 
original  Court  has  been  modified  by  an  order  on  the 
appeal  that  th&  redemption  money  should  be  paid 
within  six  months  of  the  dat«  of  the  Appellate  Court 
decree,  the  mortgagor  may  lose  his  right  of  redemp- 
tion ;  the  Court,  therefore,  to  which  application  for 
execution  was  made  should,  before  passing  orders 
on  the  application,  have  given  the  plaintiff  time  to 
apply  to  the  District  Court  to  amend  the  decree 
under  Transfer  of  Property  Act,  s.  92.  Mana- 
viKRAMAN  V.  Unniappan  .     I.  L.  R.  15  Mad.  170 


12. 


—  Decree  for    redemption  of 


mortgage — Payment  of  the  mortgage  amount 
within  three  months — Ahsence  of  foreclosure  clause 
— Appeal  by  mortgagee — Payment  by  mortgagor  of 
the  decretal  amount  after  the  expiration  of  three 
months — WiVidrawal  of  the  appeal  by  mortgagee — 
Computation  of  time  for  execution.  In  a  redemption 
suit  filed  by  the  plaintiffs  (the  mortgagors),  they 
obtained  a  decree  on  the  Ist  March  1886,  whereby 
they  were  directed  to  pay  the  defendant  (the  mort- 
gagee) the  sum  of  R649-11-0  within  three  months, 
whereupon  they  were  to  get  possession  of  the  mort- 
gaged property.  The  decree  contained  no  clause  of 
foreclosure  in  the  event  of  non-payment.  On  the 
19th  April  1886,  the  defendants  appealed  to  the 
High  Court  against  the  decree.  On  the  12thJOcto- 
ber  1886,  long  after  the  expiration  of  the  three 
months  prescribed  by  the  decree,  the  plaintiff  paid 
R649-11.0  into  the  lower  Court,  and  applied  for 
execution  of  the  decree.     The  Court  made  an  order 
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allowing  the  payment  and  granted  execution,  hold- 
ingTthat  it  had  power  to  extend  the  time  for  pay- 
ment, and  that  there  were  good  grounds  for  doing  so 
in  this  case.  The  defendants  appealed,  and  the 
High-Court  discharged  that  order  on;the  ground  that 
the  Court  executing  a  decree  had  no  power  to  en- 
large the  time.  On  the  15th  July  1890,  the  defend- 
ant obtained  an  order  from  the  High  Court  permit- 
ting him  to  withdraw  his  *  appeal.  The  plain tifE 
then  presented  an  application  for  execution  of  the 
original  decree,  contending  that  the  order  for  with- 
drawal of  the  appeal  was  equivalent  to  a  decree  of 
the  Appellate  Court,  and  that,  where  there  was  an 
appeal,  the  time  prescribed  by  the  original  decree 
ran  from  the  date  of  the  appellate  decree.  At  the 
date  of  th^s  appHcation  the  money  which  the 
plaintiff  had  paid  on  the  12th  October  188S  was  still 
in  Court.  Held,  that  the  withdrawal  of  the  appeal 
would  not  afford  a  fresh  starting  point,  as  the  with- 
drawal rendered  it  unnecessary  for  any  decree  to  be 
drawn  up,  and  the  only  decree  which  could  be 
executed  was  that  which  was  passed  by  the  original 
Court  in  March  1886.  Chttdasama  Manabhai 
Madabsang  v.  Ishwaegab  Budhagab 

I.  L.  B.  16  Bom.  243 


13. 


Conditional       decree — Civil 


Procedure  Code,  s.  214— Pre-emption — Deposit  of 
purchase  money — Computation  of  time  allowed  for 
payment.  In  a  suit  for  pre-emption,  the  decree  of 
the  Court  of  first  instance  was  conditional  upon 
payment  of  the  purchase  money  within  one  month 
from  its  date.  After  this  period  had  expired  with- 
out payment,  the  defendants  ^appealed  •  from  the 
decree.  The  appeal  was  dismissed  and  the  decree 
affirmed,  and  no  fresh  period  for  payment  was  ex- 
pressly allowed  by  the  decree  of  the  Appellate  Court. 
Held,  that  the  decree  of  the  Appellate  Court  must 
be  taken  to^have  incorporated  the  terms  of  the 
decree"^of  the'  Court  of  first  instance,  that  the  period 
of 'one  month  allowed  for  payment  of  the  purchase- 
money  must"  be  calculated  from  the  date  of  the 
Appellate  Court's  decree,  and  that  payment  by  the 
decree-holder  within  one  month  from  that  date  was 
in  time.  Shohrat  Singh  v.  Bridgman,  I.  L.  B.  4  All 
376;  Luchman  Prosad  Singh  v.  Kisun  Prasad  Singh, 
I.  L.  B.  8  Cole.  218  ;  Gdbardhun  Das  v.  Gopal  Bam, 
I.  L.  B.  7  All.  366  ;  Noor  AH  Chowdhuri  v.  Koni 
Meah,  I.  L.  B.  13  Cole.  13,  and  Daulat  v.  Bhuk- 
andas  Manekchand,  I.  L.  B.  11  Bom.  172,  referred 
to.     Rtrp  Chand  v.  Shamshul  Jehan 

I.  li.  B.  11  All.  346 


14. 


-  Decree  of  Appellate  Court 


— Execution  of  decree  for  rent  and  cancelment  of 
lease — Computation  of  time  for  payment  from 
**  date  of  decree  "  under  Chota  Nagpur  Landlord 
and  Tenant  Act  {Bengal  Act  I  of  1679),  s.  88.  A 
decree  under  s.  88  of  the  Chota  Nagpur  Landlord 
and  Tenant  Procedure  Act  (Bengal  Act  I  of  1879) 
provided  that,  on  failure  of  the  defendant  (tenant) 
to  pay  the  amount  due  under  the  decree  within 
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fifteen  days,  his  lease  should  be  cancelled.  An 
appeal  preferred  against  the  decree  was  dismissed, 
and  the  defendant  paid  the  decretal  amount  within 
fifteen  days  of  the  date  of  the  appellate  decree. 
Some  time  after,  the  decree-holder  applied  for  exe- 
cution of  the  decree  and  cancelment  of  the  lease. 
The  application  was  rejected  by  the  Court  below. 
Held,  that  in  a  case  where  the  decree  of  the  original 
Court  was  not  executed  pending  the  appeal  to  the 
higher  Court,  the  words  "date  of  the  decree'* 
in  the  latter  part  of  s.  88  of  Act  I  of  1879  ought  to 
be  read  as  the  date  of  the  final  decree  ;  that  the 
decree  of  the  Appellate  Court  was  the  final,  decree 
and  the  only  decree  capable  of  execution  ;  and  the 
payment  of  the  decretal  amount  having  been  made 
within  fifteen  days  of  that  decree,  the  application 
for  execution  was  rightly  disalloAved.  Noor  AH 
Chowdhuri  v.  Koni  Meah,  I.  L.  B.  13  Calc.  13  ; 
Daulat  V.  Bhukandas  Manekchand,  I.  L.  B.  11  Bom, 
172 ;  Bupchand  v.  Shams-ul-Jehan,  I.  L.  B.  II 
All.  346,  followed.  Nam  Naeain  Sing  v.  Lala 
RoGHXJNATH  Sahai       .     I.  Ii.  B.  22  Calc.  467 


15. 


Execution     where    appeal 


Is  brought — Copy  of  decree.  The  application  to 
execute  the  decree  of  an  Appellate  Court  should  he 
made  to  the  Court  which  passed  the  first  decree, 
upon  or  after  the  receipt  by  that  Court  of  the  copy  of 
the  decree  certified  by  the  Appellale  Court ;  but 
qucere,  whether  execution  should  be  allowed  to  issue 
upon  a  certified  copy  procured  by  the  parties  and 
presented  to  the  Judge  by  petition.  Where  the 
decree  to  be  executed  is  that  of  the  Zillah  Court,  and 
that  decree  has  been  aflfirmed  in  appeal  by  the  High 
Court,  the  party  applying  for  execution  should  state 
whether  or  no  a  further  appeal  to  the  Privy  Council 
has  been  preferred.  TooNDrN  Singh  v.  Pokh 
Nabain  Singh  .         .         .     14  W.  B.  205 


16. 


Agreement  that    evidence 


taken  in  one  of  analogous  cases  should  be 
evidence  in  all — Appeal — Effect  of  reversal  on 
those  cases  which  were  unappealable.  When  the 
first  of  twelve  suits  against  the  same  defendants 
was  filed  in  the  Recorder's  Court  at  Rangoon,  it  was 
agreed  between  the  parties,  by  their  advocates  in 
open  Court,  that  all  legal  evidence  to  be  taken  in  the 
first  suit  should  be  evidence  in  the  rest.  When  the 
case  came  on  for  hearing,  the  advocate  for  the  plaint- 
iffs consented  that  the  other  cases  should  follow  the 
finding  of  the  Court  in  the  first  case,  but  the  advo- 
cate for  the  defendant  refused  assent.  Judgment 
was  given  in  favour  of  the  plaintiffs,  and  was  also 
entered  up  in  all  the  remaining  cases.  Defendant 
appealed  from  these  decisions  to  the  High  Court, 
which  reversed  the  Recorder's  decision  in  the  first 
case,  and  subsequently,  without  hearing  argument, 
reversed  the  decision  in  such  (seven)  of  the  eleven 
as  were  appealable.  Held,  that  the  decrees  passed 
by  the  Recorder's  Court  in  the  four  unappealed 
suits  were  good  decrees,  on  which  execution   could 
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be  issued  in  the  usual  form,  provided  they  were 
not  alt-ered  on  review.     Nga  Bike  v.  Snadden 

9  W.  R.  276 

17,  . Execution  pending  appeal 

Landlord    and    tenant — Enhancement    of    rent — 

Decree  for  enhanced  rent,  and  in  default  possession 
to  be  given — Possession  taken  pending  appeal — 
Decree  confirmed  on  appeal — Time  for  complying 
with  decree — Application  by  defendants  to  be 
restored  to  possession  on  payment  of  amount  or- 
dered by  appellate  decree.     On  the  13th  February 

1889,  the  plaintifEs  obtained  in  the  District  Court  of 
Satara  a  decree,  on  appeal  against  the  defendants, 
who  were  their  tenants,  ordering  them  to  pay  R34 
as  the  rent  of  certain  land  for  the  year'  1882-83  ; 
and  R50  a  year  as  rent  from  the  5th  April  1883,  on 
which  date  the  plaintiffs  had  given  them  notice  of 
enhancement.  In  default  of  payment  by  the  de- 
fendants, the  plaintiffs  were  to  take  possession  of 
the  land.  The  plaintiffs  were  to  give  the  defend- 
ants credit  for  any  sums  which  they  had  paid  as 
rent  since  the  year  1882-83.  Both  parties  appealed 
to  the  High  Court  from  this  decree.  While  these 
appeals  were  still  pending,  the  plantiffs,  on  the  13th 
February  1890,  applied  for  execution  of  the  decree. 
They  prayed  for  immediate  possession  and  for  R334 
alleged  to  be  the  rent  due  under  the  decree,  viz.,  R34 
for  1882-83,  and  R50  for  each  of  the  six  years  from 
1883-84  to  1888-89  inclusive.  The  application  was 
granted  by  the  Subordinate  Judge,  and  the  plaintiffs 
obtained  possession  on  the  19th  February  1890.  On 
the  20th  March  1890,  the  defendants  applied  to  be 
restored  to  possession,  stating  that  they  had  appeal- 
ed to  the  High  Court  against  the  decree  of  the  Dis- 
trict Court,  which  had  fixed  their  rent  at  the  en- 
hanced rate  of  R50,  and  that  their  appeal  was  still 
pending  ;  that  the  sum  of  R334  was  not  duo  to 
the  plaintiffs,  inasmuch  as  they  (the  defendants) 
had  continued  to  pay  the  rent  at  the  old  rate  {viz., 
R34)  to  the  village  ofl&cers  together  with  the  local 
fund  cess  R2-2-0,  being  a  total  of  R36-2-0  for  each 
of  the  six  years.  They  contended  that  the  plaintiffs 
were  thus  entitled  only  to  R83-4-0,  and  not  R334, 
and  they  claimed  to  get  back  the  land  on  the  ground 
that  the  plaintiffs  had  obtained  possession  on  an 
illegal  application.  While  this  application  of  the 
20th  March  1890  was  still  pending,  the  appeals 
against  the  District  Court's  decree  of  the  13th  Feb- 
ruary 1889  came  on  for  hearing  before  the  High 
Court,  which  confirmed  that  decree  on  the  17th  July 

1890.  Thereupon  the  defendants,  on  thelst  August 
1890,  brought  into  Court  R 98  (being  the  difference 
between  the  old  rent  which  they  had  paid  and  the 
enhanced  rent  payable  under  the  confirmed  decree), 
and  applied  to  be  restored  to  possession.  On  the 
6th  February  1891,  the  defendants'  application  of 
the  20th  March  1890  came  on  for  hearing,  and  was 
rejected  by  the  Subordinate  Judge  on  the  ground 
that  the  defendants  had  not  obeyed  the  District 
Court' s  decree.   The  defendants  thereupon  appealed 
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to  the  DisR-ict  Court,  which  reversed  that  decision, 
and  ordered  that  possession  should  be  given  to  the 
defendants  on  the  ground  that  the  time  for  pay- 
ment of  the  amount  due  under  the  decree  should  be 
reckoned  from  the  date  of  the  confirmation  of  the 
decree  by  the  High  Court,  viz.,  17th  July  1890,  and 
that  by  their  payments  made  to  the  village  officers 
and  their  payment  into  Court  on  the  1st  August  1890 
the  defendants  had  obeyed  the  decree,  and  were 
entitled  to  be  put  back  into  possession.  The  plaint- 
iffs appealed  to  the  High  Court.  Held  (reversing 
the  order  of  the  District  Court  and  restoring  that  of 
the  Subordinate  Judge),  that  the  defendants  could 
not  recover  possession.  The  fact  that  they  had 
appealed  to  the  High  Court  could  not  prevent  the 
decree  of  the  District  Court  from  being  executed 
or  enlarge  the  time  for  payment  of  the  rent  as  de- 
creed by  that  Coiurt.  No  stay  of  execution  was 
asked  for,  and  all  that  the  Subordinate  Judge  had 
to  see  in  February  1890  was  whether  payment 
of  rent  had  been  made  in  accordance  with  the  terms 
of  the  decree  of  the  District  Court  made  on  the  13th 
February  1889.  The  defendants  had  not  paid  that 
rent  when  the  plaintiffs  executed  the  decree  on  the 
19th  February  1890.  The  decree  was  legally 
executed  before  the  High  Court's  decree  was  passed 
on  the  17th  July  1890,  and  that  execution  could  not 
be  afterwards  cancelled,  because  of  the  High  Court's 
decree.  When  the  decree  of  the  District  Court  was 
passed,  the  defendants  should  at  once  have  paid  to 
the  village  officers  the  balance  of  the  rent  due 
according  to  that  decree,  or,  on  the  second  appeal  to 
the  High  Court  being  made,  they  should  have  ap- 
plied for  stay  of  execution.  They  followed  neither 
course,  and  the  decree  was  legally  executed.  The 
claim  in  the  plaintiffs'  application  for  execution 
may  have  been  excessive,  but  the  defendants  had 
never  attempted  to  pay  anything  beyond  the  old 
rent.     Ajiinabi  v.  Sidu  .    I.  L.  R.  17  Bom.  547 


18. 


Execution  of  High  Court's 


order  for  costs — Procedure  applicable  to  High 
Courtis  order  in  revisional  jurisdiction — Civil  Pro- 
cedure Code,  1882,  s.  647.  The  same  procedure  that 
applies  to  High  Court  decrees  in  appellate  jurisdic- 
tion must  also  be  applied,  under  s.  647  of  the  Code  of 
Civil  Procedure  (XIV  of  1882),  to  the  High  Court's 
orders  in  revisional  jurisdiction.  Application  to 
execute  the  latter  must  be  made  to  the  Court  which 
passed  the  decree  against  which  the  revisional 
application  was  preferred  ;  and  that  Court  must 
proceed  to  execute  the  decree  or  order  passed  on 
revision,  according  to  the  rules  prescribed  for  the 
execution  of  its  own  decrees.     Gold  v.  Qoldenbkro 

I.  L.  R.  16  Bom.  550 

6.  DECREES  UNDER  RENT  LAW. 

1. Mode  of  execution — Sale    of 

property  other  than  that  on  which  arrears  are  due. 
A  Collector  was  held  to  have  acted  without  juris- 
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diction  in  ordering  the  sale  of  an  estate  In  execution 
of  a  decree  before  proceeding  against  the  tenure 
upon  which  the  arrear  accrued.  Jokee  Lal  v.  Nub- 
sing  Narain  Singh     .         .     4  W.  E..,  Act  X,  5 


2. 


Powers  of  Collector — Decrees 


under  Act  X  of  1859.  A  Collector  had  power, 
under  Act  X  of  1859,  to  sell,  in  execution  of  a 
decree  for  the  payment  of  money  under  the  Act, 
not  being  money  due  as  arrears  of  rent  of  a  saleable 
under- tenure,  only  such  moveable  property  as  was 
capable  of  being  manually  seized,  and  he  could  issue 
process  against  immoveable  property  only  when  re- 
course could  not  be  had  to  the  person  or  to  the  move- 
able property  capable  of  being  manually  seized. 
Chandra  Kant  Bhattachaejkb  v.  Jadupati 
Chattebjee 

1  B.  L.  R.  A.  C.  177  :  10  W.  R.  224 


3. 


Power    of   Collec- 


tor. A  obtained  a  decree  against  B  for  arrears 
of  rent  in  respect  of  a  saleable  tenure.  In  execution 
-of  the  decree,  the  Deputy  Collector  of  Basseerhaut 
requested  the  Collector  of  the  24-Pergunnahs  to 
attach  and  sell  any  moveable  property  belonging  to 
B.  He  accordingly  caused  "  certain  houses  and 
buildings  and  some  moveable  properties  "  belong- 
ing to  B  to  be  attached.  On  an  application  by  B 
to  the  High  CoTu*t  to  set  aside  the  attachment : — 
Heldythai,  the  Collector  had  no  jurisdiction  to  attach 
the  property.  The  decree  could  not  be  executed 
by  the  attachment  of  any  immoveable  property, 
except  the  tenure,  before  it  was  shown  that  satisfac- 
tion of  the  decree  could  not  be  obtained  by  execu- 
tion against  the  person  or  moveable  property  of  the 
'debtor.    Desabattjt.la  v.  Nazib  Ali  Khan 

1  B.  li.  R.  A.  c-  216 

Beanutoollah  v.  Sidheb  Nazib  Ali  Khan 

10  W.  R.  341 


4. 


Collector,     power 


of — Act  X  of  1859.  A  obtained  a  decree  against  B 
for  arrears  of  rent.  C  was  an  under-tenant  of  B 
under  an  ijara  lease.  In  executing  .4's  decree 
against  B,  the  Collector  sold  the  "  rights  and  profits 
of  the  debts  due  for  rent  "  from  C  to  B  for  the  years 
1273-4-5.  A  became  the  purchaser  in  a  suit  brought 
by  D,  as  assignee  of  ^,  of  rents  alleged  to  be  due  for 
the  years  1273-4-5.  Held,  that  for  the  purposes  of 
Act  X  of  1859  rent  is  moveable  property  ;  and  that 
the  Collector,  therefore,  was  competent  to  sell  it  in 
execution  of  the  decree,  and  to  effect  the  sale  to  A. 
Mahes  Chandra  Chattapadhya  v.  Gurupbasad 
Roy        .  .      5  B.  L.  R.  115  :  13  W.  R.  401 

5.  . —  Transferable  tenure — Bengal 

Bent  Act,  1869,  s.  59 — Landlord  and  tenant — Suit 
for  arrears  of  rent — Ejectment.  The  term  "under- 
tenure,"  as  used  in  s.  59  of  Bengal  Act  VIII  of  1869, 
is  not  confined  to  a  tenure  intermediate  between  the 
zamindar  and  the  raiyat,  but  includes  any  tenure 
which,  "  by  title-deeds  or  by  the  custom  of  the 
country,  is  transferable  by  sale ;"  and  therefore 
a  zamindar  who  has  obtained  a  decree  for  arrears 


EXECUTION  OP  DECREE— cow<^. 

6.  DECREES  UNDER  RENT  LAW— canii. 

of  rent  against  a  raiyat  who  has  a  transferable 
jote  is  not  entitled  to  eject  the  raiyat,  but  his 
only  remedy  is  to  sell  the  holding  under  s.  59  of 
the  Act.  Nund  Loll  Ohose  v.  Seedee  Nazir  AUy 
^han,  S.  D.  A.  1860,  382,  followed.  Kbish- 
TENDBA  Roy  v.  Abna  Bewa 

I.  Ii.  R.  8  Calc.  675 :  10  C.  L.  R.  399 

6. Suit    for   arrears 

of  rent— Ejectment —  Transferable  tenure — Beng. 
Act  VIII  of  1869,  ss.  22,  59.  In  a  suit  for  arrears 
of  rent  and  for  ejectment  by  a  landlord  against  a 
tenant  who  had  a  right  of  occupancy  in  the  holding 
transferable  by  sale, — Hdd  (Mitter,  J.,  doubting), 
that  the  tenant  was  not  liable  to  ejectment,  and 
that  the  landlord's  only  remedy  was  to  sell  the  hold- 
ing under  the  provisions  of  s.  59,  Act  VIII  (B.C.) 
of  1869.  Krishtendra  Roy  v.  Aena  Bewa,  I.  L.  R. 
8  Calc.  675  :  10  C.  L.  R.  399,  followed.  Per  Mit- 
TEB,  J. — Quaere  :  whether,  having  regard  to  the  pro- 
visions of  s.  22,  Act  VIII  of  1869,  which  is  not 
controlled  or  modified  by  any  subsequent  section  of 
the  Act,  all  raiyats,  whether  they  have  a  right  of 
occupancy  or  not,  and  whether  such  right  of  occu- 
pancy be  saleable  by  the  custom  of  the  country  or 
not,  are  not  liable  to  ejectment  if  an  arrear  of  rent 
remains  due  at  the  end  of  the  year.  Fakir  Chand 
V.  FouzDAR  MissER        .     I.  L.  R.  10  Calc.  547 


7. 


Sale 'of  under- tenure — Saie  of 


other  immoveable  property  of  judgment-debtor — 
Beng.  Act  VIII  of  1859,  s.  34  and  ss.  59-61. 
A  judgment-creditor,  who  has  obtained  a  decree 
for  arrears  of  rent  due  in  respect  of  an  under- 
tenure  transferable  by  its  own  title-deeds  or  by  the 
custom  of  the  country,  is  not  bound  to  bring  that 
under-tenure  to  sale  in  execution  before  he  can  pro- 
ceed against  other  immoveable  property  belonging 
to  his  judgment-debtor.  The  case  of  Desaratula  v. 
Nazir  Ali  Khan,  1  B.  L.  R.  A.  G.  216,  which  was 
decided  upon  s.  105  of  Act  X  of  1859,  is  not  applic- 
able to  ss.  59-61  of  Bengal  Act  VIII  of  1869. 
Doolar  Chand  Sahoo  v.  Lall  Chabal  Chand,  1  C.  L.  R. 
564,  followed.  Kristo  Ram  Roy  v.  Janokee  Nath 
Roy  .        I.  L.  R.  7  Calc.  748  :  9  C.  L.  R.  324 


8. 


—   Sale   for    arrears 


of  rent — Under-tenure — Bengal  Act  VIII  of 
1896,  ss.  34,  59-61,  and  65 — Sale  of  property  other 
than  under-tenure.  Where  a  decree  had  been  ob- 
tained for  arrears  of  rent  of  an  under-tenure  and  in 
execution  thereof  application  was  made  for  the 
attachment  and  sale  of  a  certain  property  of  the 
judgment-debtor,  other  than  the  tenure  for  which 
the  arrears  were  due,  objection  was  taken  that  the 
kabuliat  stipulated  that  the  tenure  itself  should 
be  first  sold  in  execution  of  the  decree.  Held, 
that,  the  kabuliat  not  being  referred  to  or  in- 
corported  with  the  terms  of  the  decree,  it  was 
not  open  to  the  judgment-debtor  to  go  behind 
the  decree  as  to  the  mode  in  which  it  was  to  be 
executed.  But,  held,  on  the  construction  of  Bengal 
Act  VIII  of  1869,  ss.  69-61  and  65,  that  the 
under-tenure  should  first  be  sold  before  any  other 
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immoveable  property  should  be  made  available 
S.  34  of  that  Act  (introducing  the  procedure  laid 
down  in  the  Civil  Procedure  Code  into  rent-suits, 

"  save  as  in  Act  VIII  of  1869  otherwise  provided  ") 
made  no  alteration  in  this  respect,  ss.  59-  61  and 
B.  65  specially  providing  for  such  mode  of  execution. 
Lalit  Mohun  Roy  v.  Binodai  Dabee 

I.  L.  B.  14  Calc.  14 


9. 


Decree  for  arrears 


of  rent — Under-tenure — Sale  of  property  other 
than  under-tenure — Arrest  of  judgment-debtor — 
Charge" — Bengal  Tenancy  Act  (VIII  of 
1885),  s.  65— Transfer  of  Property  Act  {IV  of 
1882),  ss.  68,  100.  A  landlord  who  has  obtained 
a  decree  for  arrears  of  rent  of  an  under-tenure  is  not 
restricted  by  the  provisions  of  the  Bengal  Tenancy 
Act  (Act  VIII  of  1885)  to  executing  such  decree 
in  the  first  instance  by  sale  of  the  under-tenure  but 
is  at  liberty  to  execute  in  the  ordinary  manner 
against  the  person  or  other  property,  whether  move- 
able or  immoveable,  of  his  judgment-debtor.  The 
provisions  of  s.  68  of  Transfer  of  Property  Act  are 
not  amongst  those  made  applicable  by  s.  100  of  that 
Act  to  a  person  having  a  charge  within  the  meaning 
of  the  latter  section.  Senible  :  The  "  charge  "  re- 
ferred to  in  s.  65  of  the  Bengal  Tenancy  Act  (VIII 
of  1886)  is  not  such  a  "  charge  "  as  that  defined  by 
s.  100  of  the  Transfer  of  Property  Act.  Lalit 
Mohun  Roy  v.  Binodai  Dabee,  1.  L.  JR.  14  Calc.  14, 
explained.   Fotick  Chunder  Dey  Sircar  v.  Foley 

I.  L.  B.  15  Calc.  492 


10. 


First  charge  on  the  tenure 


— Execution  of  rent-decree  obtained  against  a 
patnidar — Property  other  than  the  tenure  pro- 
ceeded against —  Bengal  Tenancy  Act  (VIII  of 
1885),  s.  65.  Where  a  landlord  obtains  a 
decree  for  rent  against  his  tenant,  which  is  on 
the  face  of  it  a  decree  for  a  sum  of  money 
without  creating  a  charge  upon  the  tenure, 
he  is  at  liberty  in  execution  to  bring  to  sale  pro- 
perty of  his  judgment-debtor  other  than  the 
tenure  itself.  S.  65  of  the  Bengal  Tenancy  Act 
creates  a  first  charge  upon  the  tenure  for  its  rent, 
and  puts  the  landlord  in  the  position  of  a  first  mort- 
gagee  so  far  as  the  rent  is  concerned,  but  the  tenant 
remains  personally  liable  for  the  rent,  so  that  the 
landlord  has  a  charge  upon  the  tenure  for  the 
rent,  and  he  has  a  remedy  against  the  tenant 
personally  for  the  debt  to  him,  and  he  has  therefore 
a  right  to  avail  himself  of  either  of  these  remedies. 
Taeiniprosad  Roy  v.  Nasayan  Kumari  Debi 

I.  L.  E.  17  Calc.  801 

See,  also,  SouEENDEA  Mohan   Taoobe  v.  Sub- 
NOMOYi      .         .         .         I.  li.  B.  26  Calc.  103 

11. Effect  of  partial  execution. 

Where  a  decree  under  ss.  22  and  78,  Act  X  of 
1859,  for  the  ejectment  of  a  raiyat  from  three  plots 
of  land  was  executed  against  two  of  the  plots : — 
Hdd,  that  the  pottah  was  not  in  force  as  regards  the 
third  plot  also.  Kaleb  Churn  Banerjee  v. 
Mahomed  Hashem   .         .         .  7  W.  B.  8 
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12. 


Subsequent       execution 


against  same  property  in  hands  of  pjxr. 
chaaer—Beng.  Act  VIII  of  1869,  s.  61.  A,  a 
judgment-creditor,  having  obtained  two  decrees,  one 
for  money,  the  other  for  the  rent  of  certain  tenures, 
sold  his  debtor's  right  and  interest  in  the  tenures  in 
execution  of  his  money-decree,  and  afterwards  in 
execution  of  his  decree  for  rent  again  put  up  for  sale 
the  same  tenures.  At  the  second  sale,  B  became  the 
purchaser  of  whatever  could  pass  under  such  sale. 
A  subsequently  sued  and  obtained  a  decree  against 
B  for  arrears  of  rent  that  had  become  due  in  respect 
of  the  said  tenure  since  the  last  supposed  sale 
to  him,  and  in  execution  of  such  last-mentioned 
decree  again  attached  the  tenures.  On  the  inter- 
vention of  third  parties,  the  tenures  were  released 
from  attachment.  A  having  applied  to  levy 
execution  on  other  immoveable  properties  of  B  : 
Held,  that  the  tenures  having  been  released  from 
attachment,  A  was  not  entitled,  under  s.  61  of 
Bengal  Act  VIII  of  1869,  to  proceed  against  the 
other  immoveable  property  of  B,  it  being  open  to 
him  to  show  by  a  regular  suit  that  the  tenures  were 
liable  to  be  sold  in  execution  of  his  decree ;  and, 
further,  that  upon  the  facts  of  the  case  he  had 
disentitled  himself  to  any  equitable  relief.  Hub-  J 
rish  Chundeb  Roy  v.  Collector  op  Jessore  1 

I.  L.  B.  3  Calc.  712 

13. Decree  for  measurement  of 

land-_Ben^.  Act  VIII  of  1869,  s.  37.  A  decree 
under  s.  37  of  Bengal  Act  VIII  of  1869,  declar- 
ing the  plaintiff's  right  to  measure  the  lands  of  his 
tenants,  is  ns>t  capable  of  execution  by  a  Civil  Court, 
but  entitles  the  plaintiff  himself  to  proceed  with  the 
measurement,  and,  in  the  event  of  his  being  opposed 
by  the  tenants,  to  invoke  the  aid  of  the  authorities 
to  assist  hm.      Hazari  Khan  v.  Ramdhone  Chaki 

7  C.  L.  B.  345 

14. 


Charge  created  by  pay- 
ment of  arrears  of  revenue — Personal  charge — 
Qcvemment  revenue — Payment  by  lambardar  of 
revenue  due  by  co-sharer — N.-W.  P.  Rent  Act  XII 
of  1881,  s.  93  (g).  In  execution  of  a  decree  obtained 
by  a  lambardar  imder  s.  93  (g)  of  the  North- 
Western  Provinces  Rent  Act,  the  decree-holder 
caused  to  be  attached  a  certain  share  upon  which 
the  arrears  of  Government  revenue  which  he 
had  satisfied  had  accrued.  In  defence  to  a  suit 
brought  by  certain  purchasers  of  the  same  property 
from  the  judgment-debtors  to  have  it  declared  that 
the  property  was  not  liable  to  sale  under  the  decree 
and  to  remove  the  attachment,  the  decree-holder 
pleaded  that  by  the  fact  of  paying  the  arrears 
of  revenue  due  on  the  estate  of  the  plaintiffs' 
vendors  he  had  obtained  a  charge  on  it,  and  could 
bring  it  to  sale  to  satisfy  the  decree :  Held,  that 
a  charge  of  this  nature  could  not  bo  enforced  in 
execution  of  a  decree,  which  was  merely  a  personal 
one,  for  arrears  of  Government  revenue  against  per- 
sons against  whom  it  was  passed  by  a  Revenue  Court 
not  competent  to   establish  or  enforce  a  charge  on 
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property  or  to  do  more  than  pass  a  personal  decree, 
and  whose  powers  in  execution  were  confined 
to  reahzation  from  personal  and  immoveable  pro- 
perty of  the  judgment-debtors.  Nugemder  Chunder 
Ghose  V.  Kaminee  Dossee,  11  Moo.  I.  A.  258, 
referred  to.     Lachman  Singh  v.  Salig  Ram 

I.  L.  R.  8  All.  384 


7.  NOTICE  OF  EXECUTION. 

1. Decree   more    than  a    year 

old — Civil  Procedure  Code,  1859,  s.   216.     A  Court 


is  not  competent  to  execute  a  decree  more  than  a 
year  old  without  satisfjn'ng  itself  that  a  notice  has 
been  duly  served  on  the  parties  against  whom  execu- 
tion is  applied  for.  Raj  Bullub  Shaha  v.  Gossain 
Dass  Shaha      .         .         .         .      13  W.  R.  400 


2. 


Execution  of  decree  against 


illegal  representative — Civil  Procedure  Code,  s. 
248 — Condition  precedent.  The  issuing  of  the  notice 
required  by  s.  248  of  the  Code  of  Civil  Procedure 
is  a  condition  precedent  to  the  execution  of  a 
decree  against  the  legal  representative  of  a  deceased 
judgment-debtor.  Gopal  Chunder  Chatter jee 
V.  GuNAMONi  Dasi  .     I.  L.  R.  20  Calc.  370 


3. 


Omission  to  give  notice   of 


execution — Civil  Procedure  Code,  1877,  s.  248 — 
Death  of  judgment-dehtor  after  decree — Execution 
against  legal  representative.  When  a  judgment- 
debtor  has  died  after  decree,  but  before  application 
has  been  made  to  execute  the  decree,  the  Court  be- 
fore directing  the  attachment  and  sale  of  any  pro- 
perty to  proceed,  must  issue  a  notice  to  the  party 
against  whom  the  execution  is  applied  for  to  show 
cause  why  the  decree  should  not  be  executed  against 
him,  and  its  omission  to  do  so  will  invalidate  the 
entire  subsequent  jjroceedings.  A  judgment  having 
been  obtained  by  A  against  B,  and  B  having  died 
before  application  was  made  for  execution,  A  applied 
for  execution  of  his  decree  upon  a  tabular  statement 
in  which  the  judgment-debtor  was  stated  to  be  C, 
widow  of  B,  and  C  was  also  described  as  the  person 
against  whom  execution  was  sought.  Upon  this 
application  the  property  mentioned  in  the  tabular 
statement  was  directed  to  be  attached  and  sold,  and 
it  was  accordingly  sold  in  execution  and  purchased 
by  A.  No  notice  under  s.  248  of  the  Civil  Proce- 
dure Code  had  been  served  upon  C  before  issue  of 
execution.  Held,  that  the  application  was  improper  ; 
that  the  order  for  attachment  and  sale  should  not 
have  been  made ;  and  that  the  Court  which  made 
it  should  have  set  the  execution  aside  as  soon  as  it 
became  aware  that  no  notice  had  issued  previous 
to  its  issue.  The  fact  of  there  being  in  the  Code  of 
Civil  Procedure  no  section  expressly  authorizing  a 
Court  to  set  aside  its  proceedings  is  immaterial, 
as  every  Court  has  an  inherent  right  to  see  that  its 
process  is  not  abused  or  does  not  irregularly  issue, 
and  may  set  aside  all  irregular  proceedings  as  a 
matter  of  course,  provided  that  the  interests  of 
third  parties  are  not   affected.     Semble :  Under  s. 

VOL.  II. 
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248,  the  fact  that  application  to  execute  the  decree 
had  been  made  in  the  lifetime  of  B  would  make  no 
difference,  unless  an  order  had  been  made  and  the 
property  actually  attached  under  it ;  as  whenever 
an  application  is  made  for  execution  against  a  legal 
representative  of  the  judgment-debtor,  the  notice 
required  by  the  section  must  be  issued  to  him,  imless 
the  Court  has  already  ordered  execution  to  issue 
against  him  on  a  previous  application.  In  the 
matter  of  the  petition  of   Ramesuree   Dassee  v. 

DOORGADASS  ChATTERJI 

I.  L.  R.  6  Calc.  103  :  7  C.  L.  R.  85 

Imamunnissa  Btbi  v.  Liakat  Hussain 

I.  li.  R.  3  All.  424 


4. 


Civil     Procedure 


Code  {Act  XIV  of  1882),  s.  248.—Auction.pur- 
chaser.  Where  in  execution  of  a  decree,  for  the  exe- 
cution of  which  a  notice  to  the  judgment-debtor  was 
necessary  under  s.  248  of  the  Civil  Procedure 
Code,  certain  moveable  property  was  attached 
and  sold  without  any  such  notice  having  been 
given  :  Held  that  the  proceedings  in  execution 
were  void  and  of  no  effect,  and  it  made  no  difference 
that  the  auction -purchaser  was  a  third  party,  and 
not  the  decree-holder.  Imamunnissa  Bibi  v.  Liakat 
Hussain,  I.  L.  R.  3  All.  424,  followed.  Ramessuri 
Dassee  v.  Doorgadass  Chatter  jee,  I.  L.  R.  6  Calc. 
103,  referred  to.  Sahdeo  JPandey  v.  Ghasiram 
Gyawal  .         .         .  I.  L.  R.  21  Calc.  19 

5.  ^__ Application    for    notice  of 

execution — Power  to  proceed  in  execution  on 
application  for  notice — Civil  Procedure  Code, 
1859,  s.  212.  Although  a  Judge  should,  when  r  eces- 
sary,  direct  notices  to  be  served  on  judgment- 
debtors,  he  cannot  proceed  in  execution  on  a  mere 
application  to  issue  such  notices  over  the  parties  who 
are  bound  to  apply  under  s.  21 2  of  Act  VIII  of  1859. 
PuRNA  Chundra  Mookerjee  V.  Sarada  Churn 
Roy     .         .     3  B.  li.  R.  Ap.  21 :  11  W.  R.  241 

6. Presumption  of  service   of 

notice  of  execution — Civil  Procedure  Code, 
1859,  s.  216 — Omnia  prcesumuntur  rite  esse  acta. 
A  notice  under  s.  216  stands  upon  a  different  footing 
from  a  summons  or  other  notice  which  a  party  is 
bound  to  serve,  and  it  must  be  presumed  that  a 
Court,  until  the  contrary  is  proved,  has  duly  issued 
such  notice  where  required  by  law  to  do  so.  Bimola 
SooNDUREE  Dassee  v.  Kalee  Kishen  Mojoomdar 

22  W.  R.  5 


7. 


Objection   to   sufficiency  of 


notice  of  execution — Time  for  taking  objection. 
An  objection  to  the  sufficiency  of  the  notice  of 
execution  should  be  taken  at  the  earliest  opportu- 
nity. Rewut  Konwttr  v.  Omrao  Bahadoor 
Singh 21  W.  R.  148 

8. **  Order  passed  on  previous 

application  for  execution" — Ciinl  Procedure 
Code,  1859,  s.  216 — Previous  proceedings  for  execu- 
tion— Interlocutory  suit.  A  suit  brought  by  a  judg- 
ment-creditor  against    his  judgment-debtors  and 

6n 
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7.  NOTICE  OF  EXECUTION— concW. 

a  third  party  may  be  of  such  a  nature  as  to  count  as 
previous  proceedings  in  execution  for  the  purpose 
of  saving  time  in  regard  to  the  operation  of  the 
statute  of  hmitation  ;  but  it  cannot  in  any  sense  be 
considered  as  an  "  order  passed  on  a  previous  appli- 
cation for  execution  "  within  the  meaning  of  Act 
VIII  of  1859,  s.  216.  Pearee  Soonditri  Debia  v. 
Bhubo  Soondubre  Debia  .         .       23  W.  K.  32 


9. 


—  Service    of  notice  of  execu- 

Procedure  Code,  1859,  s.  216 — Limit- 
of     1859,   8.    20 — Proceeding   to 


tion — Civil 

ation — Act  XIV 

enforce  decree.     The  service  of  a  notice  under  s.  216 

of  Act  VIII  of  1859,  if  made  bond  fide  with  a  view 

take   further    proceedings,   is  sufficient    to  keep  a 

decree  alive.      Dhiraj  Mahtab  Chand  Bahadoor 

V.  Lakhi  Bibee        .         .        6  B.  li.  K.  Ap.  146 

Also  under  the  Limitation  Act,  1871.  See  Koonj 
Beharee  Lal  v.  Girdhari  Lal    .     22  W.  R.  484 

10.  Service  of  notice  of  appli- 
cation for  execution.  Service  of  notice  of  appli- 
cation for  execution  of  decree  by  affixing  a  copy  of  it 
on  the  wall  of  the  house  where  defendant  was  resid- 
ing, is  sufficient.  Chilicany  Bhaskararayenijj 
Garu  v.  Pillar y  Setty  Raqavalu  Naidu 

5  Mad.  100 

ISee   Makoondonath  Bhadooey  v.     Shib  Chun- 
deb  Bhadoory    .    .     19  W.  R.  102 


11. 


Application    for 


execution — Service  of  notice  on  the  judgment-debtor 
after  the  decree  was  barred — Limitation.  Held,  that 
a  mere  service  of  notice  on  the  judgment-debtor 
after  the  decree  was  barred  was  not  a  proceeding 
in  execution,  merely  because  the  judgment- debtor 
did  not  come  in  and  oppose  it.  Mungvl  Perahad 
Dichit  V.  Qrija  Kant  Lahiri,  I.  L.  R.  8  Calc.  51  ^ 
and  Norendra  Nath  Pahari  v.  Bhopendra  Narain 
Roy,  I.  L.  R.  23  Calc.  374,  distinguished.  Bisaeshur 
Mallick  V.  Maharajah  Mahatab  Chundra  Bahadoor^ 
10  W.  R.  {F.  B.)  8,  referred  to.  Umed  Ali  v. 
Abdul  Karim  Chaprashi  (1908) 

I.  L.  R.  36  Calc.  1060 


8.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXECU- 
TION  OUT  OF  ITS  JURISDICTION. 

1. Meaning    of  the  words  **  a 

copy  of  any  order  for  the  execution  of  the 
decree  *'  — Civil  Procedure  Code,  1882,  a.  224. 
cl.  (c).  The  words  "  a  copy  of  any  order  for  the 
execution  of  a  decree  "  in  s.  224,  cl.  (c),  of  the  Code 
of  Civil  Procedure  (Act  XIV  of  1882),  mean  a  copy 
of  any  subsisting  order.  Hathibhai  Nahansa  v. 
Patel  Bechar  Pragji  .      I.  L.  R.  13  Bom.  371 

2. British     Courts    in     India, 

power  of,  to  send  their  decrees  for  execu- 
tion to  Courts  not  in  British  India— Pmc- 
tice.  The  Courts  of  British  India  have  no  authority 
to  send  their  decrees  for  execution  to  Courts  not  in 
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8.  TRANSFER  OF  DECREE  FOR  EXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXE- 
CU PION  OUT  OF  ITS  JURISDICTION 
— contd. 

British  India.     Kasturchaxd  Gujar  v.  Parsha 
Mahar      .         .         .         I.  L.  R.  12  Bom.  230 

3. Transfer  of   decree  for  exe- 

efiFect   of.     A   decree  transmitted  to  a 


cution 

Court  for  execution  is  to  be  regarded  as  a  decree 
of  that  Court  for  purposes  of  execution.  Moba- 
RUCK  Ali  v.  Soomee  Kunja  Charee 

3  N.  W.  168 


4. 


Power    of    Court 


to  which  decree  is  transferred — Notice  under  s.  216, 
Civil  Procedure  Code.  The  Coiu-t  to  which  a 
decree  is  sent  for  execution  by  another  Coiu-t  has 
the  power  to  take  the  same  steps,  including  the  issue 
of  a  notice  under  s.  216  of  the  Code  of  Civ^il  Proce- 
dure, which  it  could  take  in  execution  of  its  own 
decree.  Chhaoan  Lall  Narbheram  v.  Jamna- 
DAS  Mancharam   .         .         .         .11  Bom.  19 

5.  — Separate     applications     to 

execute  same  decree.  Separate  applications 
to  execute  the  same  decree  do  not  constitute  separ- 
ate causes  or  suits.  Thus,  when  a  Judge  ex  neces- 
sitate rei,  executes  a  decree  of  a  Principal  Sudder 
Ameen,  he  is  at  liberty  to  carry  out  that  execution 
to  w^hatever  extent    may  be  necessary.     Sh.^jeioda 

MOYEE  BuRMONEE  V.  WOOMA  MOYEE  BURMONEE 

8  W.  R. 

6.  Transmission     of      record, 

Where  a  Subordinate  Judge's  Court  in  one  dis- 
trict executes  the  decree  of  a  Subordinate  Judge's 
Court  of  another  district,  it  is  bound  by  s.  292,  Act 
VIII  of  1859,^^10  comply  with  a  requisition  from  the 
latter  Court  to  transmit  to  it  the  record  of  the  case 
Indue  Chukder  Doooab  v.  Gopal  Chand  Satia 

11  W.  R.  230 


7. 


_     Procedure — Order      transfer- 


•  ring  decree  for  execution — Code  of  Civil  Procedure, 
1882,  ss.  224  and  226~Whether  an  order  for- 
warding a  decree  by  a  District  Judge  to  a  Subor- 
dinate Judge  for  execution  requires  his  signature. 
An  order  forwarding  a  decree  "for  execution  to  a 
subordinate  Court  by  the  Court  of  the  District 
Judge,  where  the  decree  has  been  transmitted  under 
s.  226  of  the  Code  of  Civil  Procedure,  need  not  be 
signed  by  the  District  Judge  himself.  If  the  order 
is  issued  under  his  authority,  the  absence  of  his  sig- 
nature does  not  vitiate  the  proceeding.  Joqendra 
Chandra  Ghosb  v.  Mahesh  Chandra  Dutta 

I.  L.  R.  23  Calc.  480 

8.   Jurisdiction — Civil   Procedure 

Code,  1882,  ss.  223  and  226— Execution  of  decree 
passed  in  another  district — Jurisdiction  of  Munsif. 
On  the  application  of  the  decree-holder,  a  decree 
for  money  passed  by  a  Munsif  in  one  district  was 
sent  for  execution  to  the  Court  of  a  Munsif  in 
another  district,  and  not  to  the  District  Court  as 
provided  for  in  s.  223  of  the  Civil  Procedure  Code. 
Held,  that  the  Munsif  s  Court,  to  which  the  decree 
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— contd. 

was  sent  for  execution,  had  no  jurisdiction  to  exe- 
cute it  without  an  express  order  of  the  District 
Judge  under  s.  226.  Debi  Dial  Sahu  v.  Moharaj 
Singh  .  .  .     I.  L.  R.  22  Calc.  764 


9. 


Striking  ofiF  case  for  default 


— Procedure.  When  a  case  is  transferred  by  the 
Court  which  passed  the  original  decree  to  another 
Court  in  order  that  the  decree  may  be  executed, 
and  the  proceedings  on  the  appHcation  for  execution 
have  been  struck  off  the  file  for  default,  the  proper 
Court  to  apply  to  for  a  fresh  issue  of  execution  is 
the  Court  which  passed  the  original  decree,  and 
not  the  Court  to  which  the  case  was  transferred 
to  be  executed.  Bhoop  Singh  v.  Sunker  Dutt 
Jha 6  "W.  R.  Mis.  47 

10. Application  by  assignee  of 

decree — Power  of  the  Court  in  executing  trans- 
mitted decree.  Where  a  decree  was  sent  to  a  Court 
for  execution,  and  was  subsequently  transferred 
by  assignment,  and  the  transferree  applied  for  the 
execution  of  the  decree  to  the  Coiu-t  to  which  the 
decree  was  sent  for  execution  : — Held,  that  such 
application  should  be  made  not  to  such  Court, 
but  to  the  Court  which  passed  the  decree.  Kadir 
BuKSH  V.  Ilahi  Buksh         .     I.  L  R.  2  All.  283 


11. 


Substitution    of    name     of 


transferree— Civil  Procedure  Code,  1882,  ss.  232 
and  578 — Jurisdiction  of  a  Court  where  a  decree 
has  been  transferred  for  execution  to  substitute 
the  name  of  the  transferee  of  the  decree — Whether 
an  order  passed  without  jurisdiction  can  be  cured 
by  the  provisions  of  s.  578  of  the  Civil  Procedure 
Code.  An  application  by  the  transferree  of  a  decree 
for  execution  after  substitution  of  his  name  can  be 
entertained  only  by  the  Court  which  passed  the 
■decree,  and  the  Court  to  which  the  decree  has  been 
transferred  has  no  jurisdiction  to  entertain  it. 
8heo  Narayan  Singh  v.  Harbans  Lall,    5  B.  L.  R. 

i4^  :  14  W.  R.  65  ;    Ismail  v.  Kassam,  9  Bom.  H.  C. 

146  ;  and  Kadir  BaJchsh  v.  Ilahi  Bakhsh,    I.  L.  R. 

\2  All.  283,  referred  to.  In  a  case  where  a  decree 
las  been  transferred  to  another  Court  for  execution, 

land  that  Court  orders  the  execution  to  proceed 

[after  substitution  of  the  name  of  the  transferee  of 
the  decree,  the  said  order  is  one  passed  without 

nnrisdiction,  and  can  be  set  aside  on  appeal,    not- 

fwithstanding  the  provisions  of  s.  578  of  the  Civil 

Procedure  Code.     Sham  Lai  Pal  v.  Modhu  Sudan 

Sircar,  I.  L.  R.  22  Calc.  558,    distinguished.     Amar 

I  Chundra  Baneejee  v.  Guru  Prosunno  Mukerjee 

I.  L.  R.  27  Calc.  488 

12. ; Assistant  Judge,  power  of— 

Tower  of  Assistant  Judge  where  case  is  sent  to  District 

^udge.  When  an  Assistant  Judge  is  invested  with 

Jail  the  powers  of  a  District  Judge  within  any  part 

Df  the    district  of    such    Judge,  the    Court  of  the 

\ssistant  Judge  must  be  considered,  equally  with  the 
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— contd. 

Court  of  the  District  Judge,  the  principal  Civil  Court 
of  original  jurisdiction,  and  a  decree  sent  for  exe- 
cution in  such  part  of  the  district  is  properly  exe- 
cuted by  or  under  the  directions  of  such  Assistant 
Judge.  Go  BIND  Hari  Walekar  v.  Shidram  bin 
Shidmurti        ...        7  Bom.   A.  C.  37 


13. 


Striking   off  case — Power  of 


Court  as  to  striking  o^  case — Act  VIII  of  1859, 
s.  284.  Where  a  decree  of  one  Court  has  been 
transmitted  to  another  for  execution  under  s.  284 
of  Act  VIII  of  1859,  the  latter  Court  has  jurisdiction 
to  entertain  an  application  to  cancel  its  own  order 
for  striking  off  the  case,  whatever  **  striking  off  " 
amounts  to.     Bagram  v.  Wise 

1  B.  L.  R.  F.  B.  91 :  10  W.  R.  P.  B.  46 


14. 


-   Power    of  Court 


executing  decree  to  strike  o§  the  application  for 
execution — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  223.  The  Court  to  which  a  decree  is  sent 
for  execution  retains  its  jurisdiction  to  execute  the 
decree  until  the  execution  has  been  withdrawn 
from  it  or  until  it  has  fully  executed  the  decree 
and  has  certified  that  fact  to  the  Court  which  sent 
the  decree,  or  has  executed  it  so  far  as  that  Court  has 
been  able  to  execute  it  within  its  jurisdiction  and  has 
certified  that  fact  to  the  Court  which  sent  the  decree, 
or  until  it  has  failed  to  execute  the  decree  and  has 
certified  that  fact  to  the  Court  which  forwarded  the 
decree.  The  mere  striking  off  of  an  application  for 
execution  on  the  ground  of  informality  in  the  appli  - 
cation  does  not  terminate  the  jurisdiction  of  the 
Court  to  execute  the  decree,  nor  render  it  necessary 
for  the  Court  to  send  any  certificate  to  the  Court 
which  forwarded  the  decree  for  execution.  Bagram 
V.  Wise,  1  B.  L.  R.  F.  B.  91,  followed.  Abda 
Begam  v.  Muzaffar  Husen  Khan 

I.  L.  R.  20  All.  129 

15. .  Alteration  of  decree — Power 

of  Court  to  alter  decree.  Where  a  decree  is  trans- 
mitted by  one  Court  to  another  for  the  purpose  of 
execution,  the  latter  Court  has  no  jurisdiction  to 
alter  the  decree  or  the  amount  mentioned  in  the 
order  for  execution.  Ally  Hossein  v.  Joogul- 
KisHORE       .         .        Marsh.  244  :  2  Hay  113 

NuFFER  Chunder  Paul  V.  Nadooroonissa 
Beebee 9  W.  R.  387 

Teja  Sing  v.  Pokhan  Singh      .      10  W.  R.  95 

1  B.  L.  R.  A.  C.  62 

1Q Notice   of  execution — Civil 

Procedure  Code,  1859,  s.  285.  Where  a  decree  had 
been  obtained  in  a  Zillah  Court  and  sent  to  Calcutta 
for  execution,  the  Court  made  an  order  directing  a 
notice  to  issue,  calling  on  the  defendant  to  show 
cause  why  the  decree  should  not  be  executed  by  the 
High  Court.  On  appeal  the  order  was  upheld. 
Ramdoss  v.  Lallah  Nundocoomar 

1  Ind.  Jur.  N.  S.  189 

6n2 
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8.  TRANSFER  OF  DECREE  FOR  EiXECUTION, 
AND  POWER  OF  COURT  AS  TO  EXE- 
CUTION OUT  OF  ITS  JURISDICTION 
— cmtd. 

Khoda  Buksh  v.  Hferee  Ram    .  2  N.  W.  399 


17. 


Practice — Civil 


Procedure 


Code,  1859,  s.  287.  When  a  copy  of  a  decree 
or  order  for  execution  is  transmitted  by  the  Judge  of 
one  district  A  to  the  Judge  of  another  B  for  the 
purpose  specified  in  Act  VIII  of  1859,  s.  287,  the 
Judge  of  B  has  no  authority  to  transfer  it  to  a  third 
district.  If  complete  execution  cannot  be  had  in 
district  B,  it  is  the  business  of  the  decree-holder 
to  have  his  decree  re-transmitted  to  the  Court  whose 
duty  it  is  to  execute  it  and  there  to  obtain  a  fresh 
certificate  for  transmission  to  any  other  district 
where  execution  may  be  practicable.  Dhunput 
Singh  v.  Wooma  Sunkueee  Goopta 

21  W.  R.  337 

18. Power  of    Court 

to  which  decree  has  been  transferred — Civil  Pro- 
cedure Code,  1859,  ss.  285,  286,  certificate  under. 
The  jurisdiction  of  a  Court  to  which  a  decree  has 
been  transferred  for  execution  is  strictly  limited  to 
carrying  out  such  execution.  Such  Court  has  no 
power  to  issue  a  certificate  imder  ss.  285,  286  of 
Act  VIII  of  1859,  transferring  the  decree  already 
transferred  to  it  to  another  Court  for  execution. 
The  Court  to  which  a  decree  has  been  properly 
transferred  for  execution  having  struck  the  case  off 
the  file,  a  subsequent  application  for  a  further 
transfer  of  the  case  to  another  Court  for  execution 
should  be  made  to  the  Court  which  originally  passed 
the  decree  sought  to  be  executed.  SmB  Narain 
Shaha  v.  Bipin  Behaey  Biswas 

I.  Ii.R.  scale.  512 
1  C.  L.  R.  538 


19. 


Order  parsed  in 


Court  to  uhich  proceedings  are  transferred — Ciinl 
Procedure  Code,  1877,  s.  239.  Under  s.  239  of  Act 
X  of  1877,  a  Court  to  which  a  decree  has  been 
transferred  may  refer  the  objector  to  the  Court 
which  passed  the  decree.  Jassoda  Kobb  v.  Land 
Mortgage  Bank  of  India 

I.  L.  R.  9  Calc.  916 :  11  C.  L.  R.  348 

20.  — ^ Propriety  of    the  order— 

Jurisdiction  of  Court  executing  such  decree — Code 
of  Civil  Procedure  {Act  X  of  1877),  a.  239.  Where 
a  Court  in  one  district  transfers  a  decree  for  exe- 
cution to  a  Court  situate  in  another  district,  it  is 
beyond  the  jurisdiction  of  the  Court  executing  the 
decree  to  question  the  correctness  or  propriety  of 
the  order  under  which  the  decree  was  sent  to  such 
Court  for  execution.  Beerchtjnder  Manikya  v. 
Mymana  Bibee     .         .       I.  L.  R.  5  Calc.  736 

Ram  Chunder  v.  Mohendro  Nath  Bose 

21  W.  R.  141 

Dhunesh  Koeree  v.  Oolfut  Hossein 

21  W.  R.  219 


21 


^  ■.      *oort     — ^**^'    Procedure 

Code,   1882,  ss.     223    and  239~Power  of    Court 


EXECUTION  OF  DECREE— cort/(/. 

8.  TRANSFER  OF  DECRB^E  FOR  EXECUTION^ 
AND  POWER  OF  COURT  AS  TO  EXE. 
CUTICN    CUT    OF    ITS    JURISDICTION 

— contd. 

executing  a  decree  sent  for  execution  to  question 
propriety  of  order  transferring  it.  Where  a  decree 
is  passed  by  one  Court  and  sent  to  another  Court  for 
execution,  the  Court  executing  the  decree  cannot 
question  the  propriety  of  the  order  transferring  the 
decree  to  such  Court  for  execution.  Mulla  Abdul 
Hussein  v.  Sakhtnaboo  .  I,  L.  R.  21  Bom.  45& 

22.  Duty   of  a   Court 

to  which  a  decree  is  transferred  for  execution.  A 
Court  to  which  a  decree  has  been  sent  for  execution 
cannot  refuse  execution  on  the  groimd  that  ques- 
tions are  raised  between  the  parties  that  cannot  pro- 
perly be  dealt  with  in  execution.  Rajerav 
Chandrarao  v.  Nanarav  Krishna  Jahagirdar 

I.  L.  R.  11  Bora.  528 


23. 


Procedure — Civil\     Procedure 


Code,  1877,  s.  293.  Where,  in  the  opinion  of 
the  Court,  sufficient  cause  has  been  shown  against 
the  execution  of  a  decree  transferred  for  execu- 
tion, the  Court  executing  the  decree  should  follow 
the  procedure  prescribed  by  s.  239  of  the  Code  of 
Civil  Procedure.  Beerchunder  Manikya  v. 
Myriana  Bibee      .         .      L  L.  R.  5  Calc.  736 


24. 


Jurisdiction     of 


Court  transferring  decree — Question  of  jurisdiction. 
A\Tiere  a  decree  passed  by  a  Court  governed 
by  the  Code  of  Civil  Procedure  is  sent  for  execution 
to  another  Court  in  British  territory  likewise  gov- 
erned by  the  Code,  it  is  not  open  to  the  latter  to  re- 
fuse to  execute  it  on  the  ground  that  the  former  had 
no  jurisdiction.  In  case  of  doubt,  the  Court  where 
execution  is  sought  may  adjourn  the  execution-pro- 
ceedings in  order  to  enable  the  party  interested  to 
make  an  application  to  the  Court  passing  the  decree, 
and  thence,  if  necessary,  to  the  higher  Courts  of  the 
same  province  in  their  turn.     Chooalal  v.  Trueman 

I.L.  R.  7  Bom.  481 


25. 


Procedure        in 


execution  of  decree  of  High  Court  on  appeal  from 
mofussil.  Where  the  High  Court  passes  a  decree  on 
appeal  from  a  mofussil  Court,  the  Court  which  has 
to  execute  the  decree  of  the  High  Court  is  governed 
by  the  rules  which  govern  the  execution  of  ita  own 
decrees.  Kisto  Kinkur  Ghose  Roy  v.  Buroda- 
KANT  Singh  Roy  10  B.  L.  R.  101 

17  W.  R.  292  :  14  Moo.  I.  A.  465 

8.0.   in  High  Court.     BIishen  Kinkur  Ghose  v. 
BURODAKANT  RoY  .       8  W.  R.  470 


26. 


liUnitation — Law     governing 
Execution  is    a    proceeding  to 


transferred    case. 

enforce  a  decree  of  a  Court,  and  comes  under  the 
head  of  purely  adjective  law.  Such  being  the  case, 
the  law  of  limitation  prevailing  at  the  time  of  the 
application  must  govern  it.  Pasupati  Lutchmia 
V.  Pasupati  Muthambhatlu    I.  L.  R.  1  Mad.  52 


27.  - 


Act 


VIII     of 
1859,     s.    284 — Question    of     limitation.     When    a 
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decree  has  been  transmitted  by  the  Court  which 
passed  it.  to  another  Court  for  execution,  the  latter 
Court  has  jurisdiction  to  try  whether  or  not  execu- 
tion of  the  decree  is  barred  by  the  law  of  limitation. 
Per  Peacock,  C.J. — When  there  are  different  laws 
of  limitation  in  force  in  the  two  Courts,  the  law  ap- 
plicable to  the  proceedings  in  execution  of  the  decree 
should  be  the  law  of  the  Court  to  which  the  decree  is 
transmitted  for  execution.     Leake  v.  Daniel 

B.  L.  R.  Sup.  Vol.  970  :  10  W.  R.  P.  B.  10 

BuzuR  BiBEE  V.  Jackson  .       5  "W.  R.  Mis.  14 

Choti  Lal  v.  Manick  Chand  .         7  "N.  W.  115 

Bykuntnath  Mxjllick  v.  Joygopal  Chatterjeb 

7  W.  R.  19 


28. 


Power  of    Court 


— Question  of  limitation.  The  Court  to  which  a 
decree  has  been  transferred  can  take  cognizance  of 
a  question  of  limitation,  but  the  question  must  be 
one  arising  from  facts  which  are  legitimately  before 
the  Court  in  the  course  of  execution,  and  not  a 
matter  of  limitation  arising  antecedent  to  transfer. 
In  the  matter  of  the  petition  of  Sumat  Das 

13  B.  L.  R.  Ap.  27 

SooMUT  Das  v.  Bhoobun  Lall  ,  21  W.  R.  292 


29. 


Power  of    Court 


— Question  of  limitation — Civil  Procedure  Code, 
1859,  s.  284.  The  transfer  of  a  decree  from  one 
Court  to  another  xmder  s.  284  and  the  following  sec- 
tions of  the  Civil  Procedure  Code,  does  not  give  the 
latter  Court  a  jurisdiction  to  entertain  and  determine 
any  question  with  regard  to  limitation  or  otherwise 
which  arose  between  the  parties  antecedent  to  the 
date  of  transfer.     Lutfttllah  v.  Kirat  Chand 

13B.  li.  R.  Ap.  80 
21SW.  R.  330 

30. Power  of    Court 

to  decide  whether  execution  is  barred  hy  limitation 
— Question  of  limitation — Civil  Procedure  Code 
{Act  XIV  of  1882),  s.  223  et  seq.  Where  a  Court 
makes  an  order  for  execution  of  a  decree  and  trans- 
mits the  decree  for  execution  to  another  Court,  the 
latter  Court  has  no  power  to  determine  whether 
execution  is  barred  by  limitation.  The  order  for 
-execution  made  by  the  transmitting  Court  is  bind- 
ing on  the  parties  until  reversed  on  appeal.  It  is 
otheiwise,  however,  where  the  transmitting  Court 
has  made  no  order  for  execution,  but  has  merely 
transmitted  the  decree  and  the  certificate  of  non- 
satisfaction.  Husein  Ahmed  Kaka  v.  Sajtj 
Mahamad  Sahid      .         .     I.  L.  R.  15  Bom.  28 

31. Agreement      for 

satisfaction  of  judgment-debt  by  instalments — Civil 
Procedure  Code,  ss.  210,  230,  257 A — Limitation 
Act  {XV  of  1877),  Sch.  II,  Art.  179.  A  simple 
money-decree  was  passed  in  1871,  and  was  trans- 
ferred to  another  Court  for  execution,  and  in  June 
1882  an  application  was  made  for  execution  ;  and 
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shortly  afterwards  the  Court  to  which  the  decree 
had  been  transferred  sanctioned  an  agreement  be- 
tween the  parties  for  satisfaction  of  the  decree  by 
instalments.  In  June  1885,  an  application  was 
made  to  the  Court  which  passed  the  decree  to  again 
transfer  it  for  execution,  and  this  application  recited 
the  previous  agreement  and  certain  payments  which 
had  been  made,  and  it  was  granted.  A  further  ap-. 
plication  for  execution  for  the  remaining  instalments 
was  made  in  April  1888.  Udd,  by  Edge,C  J.,  that 
the  Court  to  which  the  decree  was  transferred  had  no 
power,  in  1882,  to  sanction  the  agreement  under  s. 
257A  of  the  Civil  Procedure  Code  ;  that  if  the  order 
in  June  1885  of  the  Court  passing  the  decree  were 
regarded  as  a  sanction  (which  it  would  be  very 
difficult  to  hold),  that  order  nevertheless  could  not 
operate  as  one  under  s.  210  altering  the  decree  ;  that 
if  any  decree  in  the  case  were  capable  of  execution,  it 
was  the  decree  of  1871,  which  had  never  been  altered 
by  a  Com-t ;  and  that,  inasmuch  as  a  previous  appli- 
cation for  execution  had  been  made  in  June  1882, 
that  decree  was  dead,  as  well  under  s.  230  of  the  Code 
as  under  Art.  179,  Sch.  ii  of  the  Limitation  Act  (XV 
of  1877).  Held,  by  Straight,  J.,  that  the  order 
of  June  1885  was  not,  and  could  not  be,  an  order 
sanctioning  the  agreement  of  June  1882,  and  the 
decree  consequently  stood  unaltered  ;  and,  an  appli- 
cation to  execute  it  having  been  made  and  granted 
since  Act  XIV  of  1882  came  into  operation,  the  de- 
cree was  now  dead  under  s.  230  of  the  Code.  Per 
Fdge,  C.J. — The  Court  to  which  a  decree  has  been 
transferred  for  execution  has  no  power  to  sanction 
an  agreement  under  s.  257A  of  the  Code  for  satis- 
faction of  the  decree  by  instalments,  but  such  sanc- 
tion can  be  given  only  by  the  Court  which  passed  the 
'  decree.  An  agreement  sanctioned  under  s.  257A 
cannot  be  treated,  without  anything  more,  as  a 
decree  of  the  Court,  and  cannot  operate  as  an  order 
under  s.  210,  though  an  order  under  s.  210  would 
operate  as  a  sanction  under  s.  257 A.  The  decree 
in  a  suit  which  must  be  executed  is  the  decree  as 
originally  passed  or  as  altered  by  a  proper  order  for 
that  pm-pose,  as,  e.g.,  by  an  order  under  s.  210. 
Gandharap  Singh  v.  Sheodarshan  Singh 

I.  L.  R.  12  All.  571 

32. Release  of  judgment-debtor 

— Power  of  Court  which  passed  decree.  A  Judge  has 
no  jurisdiction  to  entertain  a  petition  from,  and 
order  the  release  of,  a  judgment- debtor  imprisoned 
in  execution  of  a  decree, while  the  execution-proceed- 
ings are  before  the  Subordinate  Judge.  Modhoo- 
suDUN  Ghosb  v.  Romanath  Ghose    12  W.  R.  05 


33. 


Reasons     for    transfer. — 


Every  Coiurt  is  bound  to  execute  its  own  decree,  if 
it  can,  by  process  (when  necessary)  issued  against 
the  property  or  person  qf  the  judgment-debtor  : 
it  is  only  when  the  decree  cannot  be  executed 
within  the  jurisdiction  of  the  Court  whose  decree  it 
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is  that  it  may  be  sent  to  another  Court  for  exe- 
cution. There  is  no  intermediate  procedure 
between  these  two  executions.  Mahaeajah  of 
BuEDWAN  V.  Seee  Naeain  Mitter   19  "W.  R.  346 


34. 


Civil  Procedure 


Code,  1859,  s.  384.  Act  VIII  of  1859,  s.  284,  does 
not  restrict  the  granting  of  a  certificate  transferring 
a  decree  for  execution  to  another  Court  to  cases 
where  such  decree  cannot  be  executed  within  the 
jurisdiction  of  the  Court  whose  duty  it  is  to  executo 
the  same.  A  certificate  may  be  granted  upon  its  ap- 
pearing to  the  latter  Court  that  the  decree  could  not 
have  been  completely  executed  by  the  sale  of  the 
property  in  its  own  district ;  but  that  it  could  be  so 
executed  by  the  sale  of  the  property  in  the  other 
district.  Kalee  Dass  Ghose  v.  Lall  Mohun 
Ghose 19  W.  B.  307 


35. 


Transfer  of  suit 


from  subordinate  Courts — Civil  Procedure  Code, 
1859,  8.  6.  S.  6  of  Act  VIII  of  1859,  authorizing 
**  a  District  Court  to  withdraw  any  suit  instituted 
in  any  Court  subordinate  to  such  District  Court  and 
to  try  such  suit  itself,  or  to  refer  it  for  trial,"  etc., 
does  not  justify  an  order  by  the  District  Court  for 
the  calling  up  of  execution  cases  from  the  files  of  the 
subordinate  Court  and  for  the  appointment  of  a 
manager.  Luchmeeput  Dokur  v.  Juoutinder 
BuNWAEY  Lall   .  Marsh.  195  : 1  Hay  459 


36. 


Recall  of  order  of  transfer. 


Where  a  Judge  had  made  an  ex  parte  order  for 
transfer  of  a  case  in  execution,  it  was  held  he  had 
power  to  recall  it.  Shed  Peosunno  Sing  v.  Bul- 
dhaeeeLall]        .         .         .         13W.  R.  232 

87.  District  Judge,  power  of— 

Act  XVI  of  1868,  8.  19— Civil  Procedure  Code, 
1859,  8.  362~Bengal  Civil  Courts  Act,  VI  of  1871, 
88.  26  and  27.  A  District  Judge  is  not  competent 
to  transfer  a  case  of  execution  of  a  decree  which  has 
been  passed  by  his  own  Court  to  the  file  of  the  Sub- 
ordinate Judge  for  disposal.  Such  a  case  is  not 
one  of  the  **  civil  proceedings  "  referred  to  in  s.  19, 
Act  XVI  of  1868,  read  with  s.  362,  Civil  Procedure 
Code,  and  interpreted  by  ss.  26  and  27,  Act  VI  of 
1871.  Chowdey  Hamedoollah  v.  Muteeoonissa 
BiBEE 15  W.  R.  574 


38. 


Act     XVI      of 


1868, 8. 19.  A  Zillah  Judge  has  no  power  to  transfer 
proceedings  in  execution  of  a  decree  to  a  subordinate 
Court,  unless  duly  authorized  under  s.  19  of  Act 
XVI  of  1868.  Mahomed  Kumroodeen  v.  Ujoo- 
BooifissA     .         .     1  N.  W.  113  :  Ed.  1873, 199 

39.  __   Transfer  of  case 

under  Act  IX  of  1861— Act  XVI  of  1868,  s.  19. 
The  Judge  had  power,  under  Act  XVI  of  1868,  s.  19, 
to  transfer  to  the  Subordinate  Judge  a  case  under 
Act  IX  of  1861,  an  application  under  the  latter  Act 
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not  being  a  suit.     Sonamonee  Dossee     v.   Joy 
DooEGA  Dossee      ...        17  W.  R.  551 


40. 


Decree  for  rent  by  Collector 


— Execution  of  decrees  for  rent — Act  X  of  1859, 
ss.  25,  77,  and  160— Civil  Procedure  Code  {Act 
VIII  of  1859)  88.  284,  294  ;  {Act  X  of  1877),  ss. 
223,  228.  Decrees  for  rent  made  by  the  Collector 
under  s.  23  of  Act  X  of  1859  can  be  executed  by 
a  Civil  Court  to  which  they  may  be  transferred 
under  the  sections  of  the  Code  of  Civil  Procedure 
relating  to  "  the  execution  of  a  decree  out  of  the 
jurisdiction  of  the  Court  by  which  it  was  passed.** 
NiLMONi  Singh  Deo  v.  Taeanath  Mukeejee 

I.  L.  R.  9  Calc.  295  :  12  C.  L.  R.  361 
Ii.  R.  9  I.  A.  174 


41. 


Transfer  to  Collector — Power 


of  Collector — Withdrawal  hy  transferring  Court  of 
transferred  decree  — Civil  Procedure  Code,  1877, 
88.  320,  321.  A  Collector,  to  whom  a  decree 
for  sale  of  mortgaged  property  has  been  trans- 
ferred for  execution  imder  s.  320  of  the  Civil 
Procedure  Code,  is  limited  to  one  of  the  threa 
courses  specified  in  s.  321,  and  may  not  depart  from, 
them  ;  much  less  may  he  do  what  the  Court  itself 
could  not  do  in  such  a  case — allow  payment  of  the 
debt  to  be  made  by  instalments.  A  Collector,  to 
whom  a  decree  has  been  so  transferred  for  execution, 
acts  ministerially,  and  when  he  delegates  his  func- 
tions to  an  assistant  or  a  Wamlatdar,  incurs  a  risk  of 
having  to  answer  in  damages  to  the  person  who  is 
by  any  error  or  mistake  deprived  of  the  fruits  of 
bis  judgment ;  and  this  risk  attaches  independently 
of  malice  or  negligence.  The  Court  that  has  made  a 
decree  or  judicial  order,  which  has  been  transmitted 
to  the  Collector  for  execution,  is  not  deprived  of  the 
judicial  powers  with  respect  to  it  which  may  still  at 
any  particular  time  be  competent  to  such  Court,  and 
which  it  would  have  had,  had  the  order  been  placed 
in  the  hands  of  its  own  ordinary  ofl5cer,  the  nazir. 
In  the  exercise  of  such  powers,  the  Court  has  author- 
ity to  recall  its  own  record  transmitted  to  the  Col- 
lector.    Mahadaji  Karandikae  v.  Hari  D.  Chiknb 

L  L.  R.  7  Bom.  332 


42. 


Transfer  to  Col- 


lector— Irregularities  in,  execution-sale — Power  of 
a  Civil  Court  to  interfere.  When  a  decree  is  sent 
to  a  Collector  for  execution,  the  Civil  Court  ought 
not  to  control  his  proceedings,  imless  it  is  set  in  — 
motion  by  one  of  the  parties  to  the  execution-pro-  ■ 
ceedings.  Qucere  :  Whether  a  Civil  Court  can,  of  its 
own  motion,  control  the  proceedings  of  the  Collector 
to  whom  a  decree  has  been  sent  for  execution. 
Hargovan  v.  Hiba  Haeibhai 

I.  L.  R.  8  Bom.  301 


43.  _^___   Civil    Procedure 

Code,    8.    320— Transfer    to    Collector— Jurisdiction 
— Bules    made    by    Local    Government.     A     decree 
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passed  by  a  Subordinate  Judge  upon  a  bond,  in 
which  certain  immoveable  property  was  mortgaged, 
was,  in  accordanc  e  with  the  rules  made  by  the  Local 
Government  under  s.  320  of  the  Civil  Procedure 
Code,  transferred  to  the  Collector  for  execution.  A 
sale  in  execution  took  place,  and  the  Collector  gave 
the  purchaser  a  certificate  of  the  sale.  Upon  this 
certificate  the  purchaser  applied  to  the  Subordinate 
Judge  to  give  him  possession  of  a  larger  amount  of 
property  than  that  specified  in  the  certificate,  and, 
upon  the  refusal  of  the  Court  to  do  so,  applied  to  the 
Collector  to  amend  the  certificate.  The  amendment 
having  been  made  as  desired,  the  purchaser  again 
applied  to  the  Subordinate  Judge  for  possession  of 
the  amount  claimed  by  him,  and  the  Subordinate 
Judge  again  rejected  the  application,  holding  that 
only  the  lesser  amount  had  been  sold  in  execution  of 
the  decree.  Held,  that,  with  reference  to  the  second 
paragraph  of  Rule  19  of  the  Rules  framed  by 
the  Local  Government  under  s.  320  of  the  Civil 
Procedure  Code,  regarding  the  transmission,  execu- 
tion, and  retransmission  of  decrees,  and  published  in 
the  North- Western  Provinces  and  Oudh  Gazette  of 
the  4th  September  1880,  the  matter  of  delivery  to 
the  purchaser  was  within  the  jurisdiction  of  the 
Subordinate  Judge,  notwithstanding  the  terms  of 
s.  320,  and  notwithstanding  the  ruling  of  the  Full 
Bench  in  Madho  Prasad  v.  Hansa  Kuar,  I.  L.  R.  5 
All.  314.     SuNDAR  Das  v.  Mansa  Ram 

I.  Ii.  B.  7  All.  407 


44. 


Civil  Procedure 


Code,  ss.  320,  325 — Decree  transferred  to  the  Col- 
lector for  execution — Collector'' s  duties  and  'powers 
in  execution — Civil  Courtis  jurisdiction  to  revise 
Collector's  proceedings  in  execution.  A  decree  was 
transferred  to  the  Collector  for  execution.  The 
Mamlatdar,  under  the  orders  of  the  Collector,  put  up 
for  sale  certain  immoveable  property  belonging  to 
the  judgment-debtors.  The  sale  was  confirmed  by 
the  Mamlatdar  with  the  sanction  of  the  Collector. 
Some  time  afterwards  the  auction -purchaser  apphed 
to  the  Collector  for  a  certificate  of  sale,  but  the 
Collector  refused  the  certificate,  and  set  aside  the 
sale  on  the  ground  that  the  purchaser  was  a  relative 
of  the  decree-holder,  and  had  really  purchased  the 
property  on  his  behalf  without  the  permission  of  the 
Court.  Against  this  proceeding  of  the  Collector  the 
purchaser  made  an  application,  first  to  the  Subor- 
dinate Judge  who  had  transferred  the  decree  to  the 
Collector  for  execution,  and  then  to  the  District 
Court.  But  both  Courts  declined  to  entertain  his 
application,  on  the  ground  of  want  of  jurisdiction. 
Held,  on  an  application  to  the  High  Court,  that  the 
Subordinate  Judge  had  jurisdiction  to  deal  with  the 
application  and  to  revise  the  Collector's  proceedings 
in  execution.  Held^  also,  that  the  Collector,  having 
through  his  vSubordinate  put  up  for  sale  the  judg- 
ment-debtor's property  and  confirmed  the  sale,  had 
in  that  way  completely  executed  the  decree  so  far 


8.  TRANSFER  OF  DECREE  FOR  EXECU- 
TION, AND  POWER  OF  COURT  AS  TO 
EXECUTION  OUT  OF  ITS  JURISDICTION 
— contd. 

as  he  could,  and  was  so  far  functus  officio.  His  duty 
was  to  make  a  return  to  the  Court  of  what  he  had 
done.  After  confirmation  of  the  sale,  he  could  not 
set  it  aside.  Per  West,  J.— The  Collector,  like  the 
Nazir  in  India,  is  a  ministerial  officer  when  he 
executes  a  decree.  He,  like  the  Nazir,  must  carry 
out  the  decree  of  a  Civil  Court  in  general  subjection 
to  the  judicial  direction  of  the  Court  on  whose 
authority  the  coercive  power  exercised  by  him  rests, 
and  which  alone  can  deal  judicially  with  the  ques- 
tions that  arise  in  execution.  His  proceedings  and 
orders  are  subject,  accordingly,  to  revision  and 
correction  on  the  application  of  a  party  aggrieved, 
whenever  he  misconceives  the  decree  or  acts  illegally 
in  giving  effect  to  it.  He  is  Hmited  strictly  to  the 
precise  line  of  activity  laid  down  for  him  in  the  Code 
and  the  orders  under  it ;  and  in  cases  of  error  or 
doubt  it  is  the  Court  that  must  determine  whether 
he,  as  its  ministerial  officer,  has  or  has  no^  trans- 
gressed his  powers.  Per  Biedwood,  J. — A  sale 
made  by  a  Collector  under  Ch.  XIX  of  the  Civil 
Procedure  Code  is  subject  to  confirmation  by  the 
Civil  Court  under  s.  312.  As  soon  as  the  Collector 
has  exercised  or  performed  the  powers  or  duties 
conferred  or  imposed  upon  him  by  ss.  321  to  325  of 
the  Code,  he  is  functus  officio.  If  he  has  sold  the 
property  or  re-sold  it  mider  the  power  given  by 
cl.  (c)  of  s.  325,  he  has  completed  the  execution  of 
the  decree  so  far  as  he  can  legally  complete  it,  and  it 
is  then  his  duty  to  retransmit  the  decree  to  the  Court, 
under  rules  prescribed  in  that  behalf  by  Government 
under  the  second  paragraph  of  s.  320.  Where  the 
property  has  been  sold  or  re-sold,  the  sale  or  re-sale 
cannot  be  set  aside  by  the  Collector.  Any  applica- 
tion for  setting  it  aside  must  be  made  to  the  Civil 
Court  under  s.  31 1,  and  dealt  with  by  it  under  s.  312  ; 
and  if  no  application  is  made  to  the  Court,  the  sale 
must  be  confirmed  by  it  under  that  section.  Lallit 
Trikam  v.  Bhavla  Mtthia  I.  Ii.  R.  11  Bom.  478 

See,  however,  Keshabdeo  v.  Radha  Prasad 

I.  L.  11.11  A.  94 

Madho  Prasad  v.  Hansa  Kuar 

I.i.  B.  5  AIL  314 
and  Nathu  Mal  v.  Lachmi  Narain 

I.  Ii.  R.  9  All.  43 


45. 


Decree  by  Court  of  Sche- 


duled District — Execution  of  decree  passed  hy 
Court  of  Scheduled  District  in  Court  of  a  Regulation 
Districtr— Civil  Procedure  Code  (Act  VIII  of  1859), 
s.  284— Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  223,  229— Scheduled  Districts  Act  {XIV  of 
1874),  s.  5.  On  the  15th  May  1876,  a  judgment- 
creditor  obtained  a  decree  in  the  Civil  Court  of  the 
Chittagong  Hill  Tracts,  which  are  included  amongst 
the  Scheduled  Districts,  and  on  or  about  the  15th 
May  1876,  at  his  instance,  it  was  sent  with  a  certi- 
ficate of  non-satisfaction  to  the  Court  of  a  Munsif  in 
the  Regulation  District  of  Chittagong  for  execution. 
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After  sundry  unsuccessful  attempts  to  execute  the 
decree,  an  application  was  made  on  the  17th  Septem- 
ber 1886  for  its  execution.  The  judgment-debtor 
objected  that  under  s.  229  of  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882)  the  Munsif's  Court  had  no 
jurisdiction  to  execute  the  decree,  as  it  could  only 
act  under  that  section,  and  the  Code  had  never  been 
extended  to  the  Chittagong  Hill  Tracts.  Hdd.,  that, 
as  at  the  time  the  decree  was  passed  and  sent  to  the 
Munsif  for  execution  Act  VIII  of  1859  was  in  force, 
and  by  s.  284  of  that  Act  the  judgment-creditor  had 
a  right  to  have  his  decree  sent  to  any  Civil  Court  for 
execution,  he  was  entitled  now  to  have  it  executed, 
as  neither  Act  X  of  1877  or  XIV  of  1882  by  express 
words  or  implication  deprived  him  of  that  right. 
Hdd,  further,  that  the  intention  of  the  Legislature 
was,  with  regard  to  decrees  obtained  in  scheduled 
districts  after  the  Code  of  1877  came  into  force,  that 
such  decrees  should  not  be  executed  by  Courts  in 
British  India  unless  and  until,  under  the  provisions 
of  s.  5  of  the  Scheduled  Districts  Act  (XIV  of  1874), 
the  Government  had  issued  the  notification  therein 
referred  to  applying  to  the  scheduled  districts  such 
portion  of  the  Code  of  Civil  Procedure  as  they 
thought  proper  to  apply.  QuoRre :  Whether  a  de- 
cree passed  by  a  Court  in  a  scheduled  district  and 
sent  for  execution  to  a  Court  in  a  regulation  district 
after  Act  X  of  1877  came  into  force  can  be  executed 
by  the  latter  Court  in  the  absence  of  such  a  notifica- 
tion extending  the  provisions  of  the  Code  of  Civil 
Procedure  to  the  scheduled  districts.  Kashi  Mohun 
BoRUA  V.  BiSHNOo   Pria     I.  Ij.  K.  15  Calc.  365 


46. 


Jurisdiction  of  Court  exe- 


cuting     a      decree — Jnrisdidion      as      bdween 
District  Judge  and  Svhnrdinate  Judge,  of  a   Court 
making  a     decree    to     execute     it     notwithstanding 
certain    special   matters.     The    sale  of    mortgaged 
property  was   decreed   by  a   Subordinate   Judge. 
Before  the  sale  another  suit,  instituted  in  the  same 
Court  for  the  purjjose  of  having  other  property 
substituted  in  lieu  of  part  of  that  mortgaged,  was 
transferred  to  the  Court  of  the  District  Judge,  who 
decreed,  upon  consent,  that  the  substituted  property 
should  be  sold,  and  that,  for  tl\e  purpose  of  this  sale, 
this  suit  should  be  taken  as  supplemental  to  the 
former  one.     On  the  petition  of  the  mortgagee  for 
execution  of  the  decrees,  in  both  suits,  in  the  District 
Court,  it  was  objected  that  execution  could  not  pro- 
ceed therein,  on  the  ground  that  the  decree  for  sale 
was  that  of  the  Subordinate  Court.     Held^  that  the 
decree  (which  affected  the  whole  property  mort- 
gaged) was  that  of  the  District  Court.,  which  accord- 
ingly   had    jurisdiction    to    execute  it.     To  have 
enabled  the  Subordinate  Court  so  to  do,  an  order  by 
the    District  Court  would    have   been   necessary. 
Matter  which  had  no  bearing  on  the  question  raised 
on  this    appeal   having  been  introduced  into  the 
record,  it  was  ordered  that  all  such  costs  as  might 
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have  been  so  occasioned  should  be  disallowed  by  the 
Registrar,  on  the  taxation  of  costs.  Bishenmun 
Singh  v.  LA^'D  Mortgage  Bank  op  India. 

I.  L.  R.  11  Calc.  244 :  L.  R.  12  I.  A.  7 


47. 


Power      of   transfer — Civil 


Procedure  Code,  1859,  s.  362.  A  Zillah  Judge  must 
execute  his  own  decrees,  and  had  no  power  to 
direct  the  Principal  Sudder  Ameen  to  take  up  and 
dispose  of  an  application  for  execution.  Rajeeb 
Ram  Dass  v.  Mahomed  Hossein 

6  W.  R.  Mis.  51 

This  ruling  refers  entu-ely  to  execution  under  Act 
VIII  of  1859,  but  not  to  proceedings  before  that 
year,  when  Judges  Mere  competent  to  refer  cases  of 
execution  to  the  Principal  Sudder  Ameen.  Nil 
KoMUL  Ghose  v.  Nobin  Chxjnder  Bose 

9  W.  R.  463 

48.  ■ Civil  Procedure 

Code,  1859,  s.  6— Act  XXIII  of  1861,  s.  38.  A 
District  Court  is  competent,  under  s.  6  of  Act  VIII 
of  1859  and  s.  38  of  Act  XXIII  of  1861,  to  transfer 
to  its  own  file  proceedings  in  execution  of  decree 
pending  in  a  Court  subordinate  to  it.  Gaya  Par- 
shad  V.  Bhup  Singh    .  I.  L.  R.  1  All.  180 

49. Power  of  withdrawal    of 

application— Pother  of  the  District  Court  to 
withdraw  applications  for  execution — Mofussil 
Courts  of  Stnall  Causes — Jurisdiction — Civil  Pro- 
cedure Code  lAct  X  of  1877),  ss.  25  and  647, 
:Sch.  II.  Ss.  25  and  647  of  the  Civil  Procedure 
Code,  Act  X  of  1877,  are  both  applicable  to 
Courts  of  Small  Causes  in  the  mofussil,  and  the 
former  section  is  extended  by  the  latter  to  execu- 
tion-proceedings in  such  Com-ts.  Under  s.  25  of  the 
Civil  Procedure  Code,  Act  X  of  1877,  the  District 
Judge  has  power  to  withdraw  an  application  for 
execution  of  a  decree  from  a  subordinate  Court  (such 
as  a  Mofussil  Court  of  Small  Causes)  and  to  dispose 
of  it  himself,  or  to  transfer  it  to  another  subordinate 
Court  competent  to  deal   with   it.    Balaji    Ran- 

CHODDAS  V.  MoHANLAL  DaLSUKRAM 

I.  L.  R.  5  Bom.  680 


50. 


Munsif,   jurisdiction    of— 


Civil  Procedure  Code,  1SS2,  s.  223~Madras  Civil 
CouH  Act  {III  of  1873) — Jurisdiction  of  Munsif's 
Court — Execution  of  decree  of  superior  Court. 
Although  by  the  Madras  Civil  Courts  Act,  1871, 
the  ordinary  jurisdiction  of  Munsifs  is  limited  in 
suits  and  applications  of  a  civil  nature  to  those  in 
which  the  subject-matter  does  not  exceed  in  value 
R2,500,  s.  223  of  the  Code  of  Civil  Procedure  gives 
jurisdiction  to  a  Munsif's  Court  to  execute  a 
decree  in  a  suit  beyond  its  jurisdiction  which  has 
been  transferred  to  it  for  execution  by  a  District 
Court.     Narasayya  v.  Venkatakrishnayya 

I.Ii.  R.  7    Mad.  397 
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51. 


Code    of     Civil 


Procedure  {Act  XIV  of  1882),  ss.  223  and  649— 
Bengal,  N.-W.  P.  and  Assam  Civil  Courts  Act  {XII 
of  1887),  s.  13 — Redistribution  of  local  areas. 
Effect  of — Jurisdiction  of  Munsif.  A  obtained 
a  decree  against  B  in  the  Court  of  the  First  Munsif 
of  Howrah.  After  the  decree,  the  local  area,  within 
which  the  cause  of  action  arose  and  the  judgment- 
debtor  resided,  was  transferred  from  the  First  to  the 
Second  Munsif.  On  an  application  by  ^  for  the  exe- 
cution of  his  decree  in  the  Court  of  the  Second 
Munsif,  which  allowed  execution  :  Held,  that  the 
Second  Munsif  had  no  jurisdiction  to  entertain  the 
application  and  allow  execution,  and  that  the 
application  ought  to  hav^e  been  made  in  the  Court 
of  the  First  Munsif  which  passed  the  decree. 
Katjpado  Mukerjee  v.  Ding  Nath  Mukerjee 

I.  L.  R.  25  Calc.  315 

52.  ; District  Judge,  power  of— 

Poiver  of  District  Judge  to  transfer  execution-proceed- 
ings to  another  Courts— Civil  Procedure  Code,  ss.  25, 
647.  A  District  Judge  has  no  power  to  transfer 
execution-proceedings  to  a  subordinate  Court.  In 
the  matter  of  Balaji  Banchoddas,  I.  L.  R.  5  Bom. 
680,  and  Gaya  Pershad  v.  Bhup  Singh,  I.  L.  B. 
1  All.  180,  dissented  from.  Kishori  Mohijn 
Sett  v.  Gul  Mohamed  Shaha 

I.  L.  R.  15  Calc.  177 

53.  J Jurisdiction— C«ue7  Procedure 

Code  {Act  XIV  of  1882),  ss.   6  and  223.      Having 
regard  to  the  provisions  of  s.  6  of  the  Code  of  Civil 
Procedure,   a   Civil    Court  has  no    jurisdiction    to 
execute    a    decree    sent    to    it   for    that    piu-pose 
under  s.  223   of  the  Code,    when   the    decree    has 
been  passed  in  a  suit  the  value  of  subject-matter 
of  which  is  in  excess  of  the  pecuniary  limits  of  its 
ordinary     jurisdiction.     Narasayya      v.       Venkata 
Krishnayya,  I.  L.  R.  7  Mad.  397,    dissented  from. 
Sidheshwar  Pandit  v.  Harikar  Pundit,  I.  L.  R.  12 
Bom.      155 ;     Balaji     Banchoddas     v.     Mohanlal 
Dulsukram,  I.  L.  R.    5  Bom.    680  ;  and    Mungul 
Pershad  Dichit  v.    Grija  Kant    Lahiri,    I.     L.  R. 
8  Calc.    51,  referred  to.     Goktjl  Kristo  Chunder 
v.  Aukil   Chunder   Chatterjee.     In    the    matter 
of    the    petition    of    Ishan    Chunder    Das,     Ra- 
SHARAJ   Rose   v.    Govinda   Rani     Chowdhrani. 
MooLA  KuMARi  Bibee  V.  MooL  Chand  Dhamant. 
Beesun  Chand  Doodhuria  v.  Mool  Chand  Dha- 
mant   .         .         .         .      I.  L.  R.  16  Calc.  457 

54.    


— Civil  Procedure 

Code,  1882,  s.  223— Jurisdiction.  S.  223  of  the 
Code  of  Civil  Procedure,  which  declares  that  the 
Court  which  passes  a  decree  may,  on  the  application 
of  the  decree-holder,  send  it  for  execution  to  another 
Court  should  be  interpreted  to  mean  another  Court 
havmg  jurisdiction  and  competent  to  execute  that 
decree,  having  regard  to  the  amount  or  value  of  the 
Kubject-matter  of  its  ordinary  jurisdiction.     Nara- 
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sayya  v.  Venkata  Krishnayya,  I.  L.  R.  7  Mad. 
397,  dissented  from.  Durga  Charan  Mojumdab 
V.  Umatara  Gupta  .     I.  1j.  R,  16  Calc.  465 


55. 


Civil  Procedure 


Code,  s.  223 — Transfer  not  through  District  Court. 
Two  decrees  were  passed  against  the  same  defend- 
ant in  the  Court  of  a  District  Munsif  and  on  the 
Small  Cause  side  of  a  subordinate  Court  in  the  same 
District,  respectively.  The  holder  of  the  decree  in 
the  Small  Cause  suit  attached  and  brought  to  sale 
the  judgment-debtor's  interest  in  a  benefit  fund. 
The  other  decree-holder  applied  for  rateable  distri- 
bution, his  decree  having  been  transferred  for  exe- 
cution to  the  subordinate  Court  directly,  and  not 
through  the  District  Court.  Held,  ( 1 )  that  the  direct 
transfer  of  the  decree  of  the  District  Munsif  was  not 
illegal ;  (2)  that  the  Subordinate  Judge  had  inherent 
jurisdiction  to  execute  the  decree  of  the  District 
Munsif.     Kelu  v.  Vikrisha 

I.  li.  R.  15  Mad.  345 


56. 


Civil  Procedure 


Code,  1882,  ss.  25,  223— Madras  Civil  Courts 
Act,  s.  12 — Jurisdiction  of  Munsifs  Court — 
Execution  of  decree  of  superior  Court.  As  in 
suits,  so  in  execution-proceedings,  the  competent 
forum  is  ordinarily  that  indicated  by  s.  12  of  the 
Civil  Courts  Act,  but  in  the  five  cases  mentioned 
in  s.  223  of  the  Civil  Procedure  Code,  special 
reasons  exist  for  departing  from  that  rule  and 
creating  a  special  or  extraordinary  jurisdidtion,  the 
object  whereof  is  to  secure  to  judgment-creditors  in 
certain  cases  a  special  facility  or  convenience.  The 
condition  as  to  the  jurisdiction  of  the  subordinate 
Court  to  which  a  suit  can  be  transferred  under  s.  25 
of  the  Code  of  Civil  Procedure  is  not  laid  down  in 
s.  223  of  the  Code,  which  relates  to  transfers  of 
ajjplications  for  execution  of  decrees,  and  was 
omitted  therefrom  for  the  special  reasons  mentioned 
therein.  Narasayya  v.  Venkatakrishnayya,  I.  L. 
R.  7  Mad.  397,  followed.  Gokul  Kristo  Chunder 
V.  Aukhil  Chunder  Chatterjee,  I.  L.  R.  16  Calc. 
457,  and  Durga  Charan  Mojumdar  v.  Umatara 
Gupta,  I.  L.  R.  16  Calc.  465,  dissented  from. 
Shanmuga  Pillai  v.  Ramanathan  Chetti 

I.  L.  R.  17  Mad.  309 


57. 


Decree    of    Small     Cause 


Court — Civil  Procedure  Code,  1882,  s.  223  {d). 
Under  s.  223  {d)  of  the  Civil  Procedure  Code,  in 
the  case  of  a  Subordinate  Judge  exercising  Small 
Cause  Court  powers,  the  Court  which  has  passed 
a  decree  in  its  Small  Cause  Court  jurisdiction  may, 
for  any  good  reason  to  be  recorded  in  wi-iting, 
transfer  its  decree  to  the  other  branch  of  the 
same  Court,  as  it  might  to  a  different  Court,  for 
execution,  without  requiring  a  certificate  urider 
s.  20  of  Act  XI  of  1865.  For  this  purpose  the  two 
branches  or  sides  of  the  Subordinate  Judge's  Court 
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may  be  regarded  as 
Dayalji  v.  Balu 

58. 
Cause 


diflFerent  Courts.     Bhagvan 
.     I.  L.  R.  8  Bom.  230 

— ^ Decree  of  Small 

Court — Documents  to  be  transmitted  with 
decree — Civil  Procedure  Code,  1859,  ss.  286,  287. 
Process  of  execution  against  the  person  or  personal 
property  of  a  judgment-debtor  may  be  issued  on 
the  decree  of  a  Court  of  Small  Causes  by  a  Coiu-t  in 
another  district.  Before  issuing  such  process  of  exe- 
cution, the  Court  receiving  the  decree  is  bound  to  see 
that  the  provisions  in  ss.  286  and  287  of  the  Civil 
Procedure  Code  have  been  strictly  complied  with. 
The  documents  required  to  be  transmitted  for  the 
purpose  of  obtaining  execution  are  a  copy  of  the  de- 
cree and  a  certificate  of  any  sum  remaining  due 
under  it,  together  with  a  copy  of  any  order  for  execu- 
tion that  ma}'^  have  been  passed.  Venkata  Stjbia 
V.  SiVAEAMAPPA  ....      4  Mad.  331 


59. 


Officer  with  juris- 


diction both  of  Munsif  and  Small  Cause  Court. — 
A  certificate  of  non-satisfaction  under  Act  XI 
of  1865,  s.  20,  having  been  obtained  from  the 
Court  of  Small  Causes  at  Arrah,  the  decree  was 
transferred  to  the  Munsif 's  Court  there,  when  the 
judgment-creditor  objected  that  execution  was  bar- 
red by  limitation.  Held,  that,  though  the  Munsif 
was  not  competent  to  adjudicate  upon  the  question 
of  limitation  as  a  Munsif,  yet,  as  a  successor  in  power 
of  the  abolished  Court  of  Small  Causes  at  Arrah 
(whose  jurisdiction  was  transferred  to  the  Munsif's 
Court),  he  had  jurisdiction  to  decide  the  objection. 
SooMUT  Doss  V.  Bhoobun  Lall  .     24  W.  R.  151 


60. 


Decree  of  Small 


Cause  Court — Civil  Procedure  Code,  1859,  s.  287 — 
Act  IX  of  1850,  8.  78.  Although  the  Court  of  Small 
Causes  at  Bombay  has  power  to  enforce  its  decree 
against  moveable  propertj'  only,  yet  if  that  decree  be 
transmitted  to  a  Court  to  which  the  Code  of  Civil 
Procedure  applies,  the  latter  can  under  s.  287  of 
that  Code,  enforce  it  against  immoveable  property 
also.  Qucere :  Whether  a  Court  executing  the  de- 
cree of  a  Small  Cause  Court  under  s.  78  of  Act  IX  of 
1850  could  enforce  it  against  immoveable  property. 
In  re  Jagjivan  Nanabhai     .    I.  L.  R.  1  Bom.  8(2 

61. Decree   of  Small 

Cause  Couri^Act  XI  of  1865,  s.  20.  Under  s.  20 
of  Act  XI  of  1865,  a  Court  of 'Small  Causes  may 
transfer  a  decree  for  execution  to  another  Court  not 
only  when  there  has  been  a  sale  of  such  moveables  of 
the  debtor  as  the  judgment-creditor  has  been  able  to 
discover  and  the  proceeds  of  such  sale  have  not  been 
sufficient  to  satisfy  the  decree,  but  also  when  no  sale 
has  taken  place  at  all  and  the  decree  remains  unsatis- 
fied by  reason  of  there  being  no  moveable  property 
of  the  judgment-debtor  which  can  be  found  within 
the  jurisdiction  capable  of  being  sold.  In  the 
matter  of  Chandra  Kanto  Biswas 

3  C.  Ii.  R.  558 
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62, Jurisdiction    of 

Small  Cause  Court — Act  XI  of  1865,  s.  20.  Except 
in  the  manner  aUowed  by  s.  20,  Act  XI  of  1865,  the 
Judge  of  a  Small  Cause  Court  could  not  send  a  decree 
of  his  own  Court  for  execution  by  another  Court,  nor 
could  he  issue  an  order  under  s.  268,  Act  X  of  1877, 
out  of  his  own  jurisdiction.  Hosseix  Ally  v. 
AsHOTOSH  Ganoooly  .         .     3  C.  L.  R.  30 

Parbati  Charan  v.  Panchanand 

I.  L.  R.  6  All.  243 


63. 


Change  of    ju- 


risdiction in  districts.  Held,  that  after  the  orders  of 
Government  of  1867,  dividing  the  whole  of  the  juris- 
diction of  the  Principal  Sudder  Ameen  of  Rajsbahye 
into  two  portions,  the  Small  Cause  Court  Judge  of 
Pubna  alone  had  jurisdiction  to  perform  in  the  dis- 
trict of  Pubna  the  duties  which,  but  for  those  orders, 
would  have  been  performed  by  the  Principal  Sudder 
Ameen  of  Rajshahye.  Shamasoonduree  Debia  v. 
BiNODE  Lall  Pakrashee    .  14  W.  R.  396    ! 

64. Power  of    Court 

executing  decree — Procedure — Decree  of  Small 
Cause  Court  sent  for  execution  to  Court  of  Subor- 
dinate Judge — Mofussil  Small  Cav^e  Court  Act, 
XI  of  1865,  8.  20,  Certificate  under — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  8.  239— Stay  of 
execution.  The  plaintiff,  having  obtained  a  decree 
against  the  defendant  in  the  Court  of  Small  Causes 
at  Poona,  applied,  under  s.  20  of  Act  XI  of  1865  to 
the  Court  of  the  Subordinate  Judge  at  the  same 
place  for  execution  against  the  immoveable  projjerty 
of  the  defendant.  Notice  having  been  issued  to  the 
defendant  under  s.  248  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  calling  upon  him  to  show  cause 
why  execution  should  not  issue  against  him,  he 
appeared  and  applied  to  be  allowed  to  pay  the 
judgment-debt  by  instalments,  alleging  that  he  waff 
an  agriculturist,  and  pleading  his  inability  to  pay  in 
a  lump  sum.  The  plaintiff  denied  that  the  defend- 
ant was  an  agriculturist.  The  Subordinate  Judge 
raised  an  issue  as  to  whether  the  defendant  was  an 
agriculturist,  and,  having  after  enquiry  found  the 
issue  in  the  aflfirmative,  was  of  opinion  that  the  de- 
cree should  be  considered  a  nullity  and  should  not  be 
executed,  inasmuch  as,  the  defendant  being  an  agri- 
culturist, the  Court  of  Small  Causes  had  no  jurisdic- 
tion to  pass  it.  On  reference  to  the  High  Court : 
Held,  that  the  Subordinate  Judge  was  not  competent 
to  question  the  validity  of  the  Small  Cause  Court 
decree,  his  duty  being  confined  to  enforcing  it,  on  the 
"  presentation  of  a  copy  of  it  and  certificate,"  as  pro- 
vided by  8.  20  of  Act  XI  of  1865.  Nor  could  ho 
take  any  notice  of  the  status  of  the  defendant  as  an 
agricultiu-ist.  The  only  course  open  to  the  defend- 
ant was  to  apply  to  the  Small  Cause  Court  for  a  re- 
view of  its  judgment,  for  which  purpose  the  Subor- 
dinate Judge  might  stay  the  execution  of  the  decree 
as  provided  by  s.  239  of  the  Civil  Procedure  Code 
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(Act  XIV  of  1882).     Kasturshet  Javershet  v. 
Rama  Kanhoji       .         .      I.  L.  B.  10  Bom.  65 


65. 


Transfer  of 


execution-proceedings  by  District  Judge  from  one 
Small  Cause  Court  to  subordinate  Court —  Civil 
Procedure  Code  Amendment  Act  {VI  of  1892),  s.  4 — 
Rateable  distribution — Civil  Procedure  Code, 
1882,  ss.  25,  223  {d),  295,  and  647— District 
Judge,  power  of — Subordinate  Judge,  power  of. 
A  District  Judge  has  power  under  s.  25  of  the  Civil 
Procedure  Code  (XIV  of  1812),  or  under  that  section 
read  with  s.  647,  to  transfer  execution-proceedings 
in  a  Small  Cause  Court  to  the  Court  of  a  Subordinate 
Judge.  The  ruling  in  the  case  of  Balaji  Ranchod- 
das  V.  Mohunlal  Dulsukram,  I.  L.  R.  5  Bom.  680, 
that  these  sections  apply  to  execution-proceedings 
in  Small  Cause  Courts,  is  not  effected  by  the  ex- 
planation to  s.  4  of  Act  VI  of  1892.  Execution  pro- 
ceedings under  a  decree  against  ^  in  a  Small 
Cause  Court  were  transferred  by  a  District  Judge 
to  a  Subordinate  Judge's  Court  where  execu- 
tion was  proceeding  against  A  under  another  decree, 
and  it  was  objected  that,  as  by  the  concluding  para- 
graph of  s.  25  of  the  Civil  Pi-ocedure  Code  the 
attachments  under  the  two  decrees  would  be  in 
different  Courts,  s.  295  of  the  Code  would  not  apply, 
and  rateable  distribution  could  not  be  granted. 
Held,  that  the  last  paragraph  of  s.  25  did  not 
convert  the  Subordinate  Judge's  Court  into  a 
Small  Cause  Court,  but  only  provided  for  the 
trial  of  the  suit,  which  had  been  transferred,  being 
conducted  by  the  Subordinate  Judge's  Court  as 
a  Small  Cause  suit.  Quaere :  Whether  a  Subordi- 
nate Judge,  under  cl.  {d)  of  s.  223  of  the  Civil 
Procedure  Code  (XIV  of  1882),  can  transfer  a 
decree  for  execution  to  a  Court  of  Small  Causes 
when  the  property  attached  is  situate  within  the 
local  jurisdiction  of  the  Subordinate  Judge. 
Krishna  Velji  Marwadi  v.  Bhau  Mansaram 

I.  L.  B.  18  Bom.  61 


66. 


Assam  Civil    Courts    Act  (XII  of  1887), 

s.  13,  cl.  2 — Transfer  of  Property  Act  {IV  of 
1882),  ss.  88,  90 — Sale  in  execution  of  mortgage 
decree.  When  Subordinate  Judges  are  appointed 
by  the  Local  Government  with  jurisdiction  over 
the  whole  of  a  district,  the  District  Judge  is  not 
competent,  under  s.  13  (2)  of  the  Bengal,  N.- 
W.  P.  and  Assam  Civil  Courts  Act,  to  assign  to 
them  different  areas  so  as  to  limit  or  define  their 
respective  jurisdictions.  The  Court  of  such  a  Sub- 
ordinate Judge  which  passed  a  mortgage-decree 
is  therefore  the  only  Court  competent  to  entertain  an 
application  for  the  execution  of  the  decree  and  to 
make  an  order  in  furtherance  thereof,  even  when  the 
execution  is  sought  by  the  sale  of  property  other 
than  the  mortgaged  property  lying  within  the  dis- 
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trict,  but  outside  the  area  assigned  to  it  by  the  Dis- 
trict Judge.     Bachu  Koer  v.  Golab  Chand 

I.  Ii.  B.  27  Calc.  272 

67.  Court      abolished       after 

passing  decree.  The  Court  of  the  Principal 
Sudder  Ameen  at  K  having  been  abolished  after  a 
decree  was  passed  by  it,  and  the  case  having  been 
transferred  to  the  Court  of  the  Judge  of  the  Zillah 
by  which  execution  was  regularly  issued  : — Held, 
that  the  Judge's  Court  had  jurisdiction  to 
entertain  a  subsequent  application  for  execution^ 
though  made  after  the  re-establishment  of  a 
Principal  Sudder  Ameen's  Court  at  K.  Biroja 
MoNEE  Barmonea  v.  Wooma  Moyee  Barmonea 

7  W.  B.  124 


68. 


District  of  North  Canara 


— Decree  passed  by  Principal  Sudder  Ameen.  A 
decree  passed  by  a  Principal  Sudder  Ameen  of 
the  district  of  North  Canara  before  that  district 
was  transferred  to  the  Bombay  Presidency,  should 
be  executed  by  the  first  class  Subordinate  Judge 
who  has  succeeded  to  the  Court  and  functions  of 
such  Principal  Sudder  Ameen,  and  cannot  by  him 
be  delegated  for  execution  by  a  second  class  Subor- 
dinate Judge,  though  the  amount  of  such  decree  be 
less  than  R5,000.  The  provisions  in  the  Bombay 
Courts  Act  (XIV  of  1869)  that  in  suits  under 
R5,000  the  second  class  Subordinate  Judges  only 
shall  have  jurisdiction,  does  not  affect  the  execution 
of  decrees  passed  before  that  Act  came  into  force. 

PiRJADA  NaSARUDIN  V.  VeNKAT  PrABHU 

9  Bom.  113 
69.  ., Certificate  of  right  to  exe- 
cution—Cm7  Procedure  Code,  1859,  s.  286.  A 
certificate  under  s.  286  was  given  to  a  decree- 
holder  by  a  District  Court  for  possession  and 
mesne  profits,  under  which  he  got  possession, 
after  which  the  case  was  struck  off  on  account  of  his 
delay.  He  appealed  to  the  Privy  Council  and  was 
successful,  and  applied  within  three  years  of  the 
Privy  Council  decree  to  complete  the  execution. 
Held,  though  11  years  had  elapsed  since  the  case  was 
struck  off,  he  vi  as  entitled  to  have  the  mesne  profits 
ascertained  without  any  fresh  certificate.  Btjroria 
Ahun  Basee  Koer  v.  Jogbraj  Singh 

23  W.  B.  225 


70. 


Court  of  Agent  for  Sirdars 


— Civil  Procedure  Code,  1859,  s.  284 — Decree  against 
Sirdar's  son.  Under  the  authority  of  s.  284  et 
seq.,  the  Court  of  the  Agent  for  Sirdars,  not 
having  jurisdiction  over  a  Sirdar's  son  who  is 
not  himself  a  Sirdar,  cannot  transfer  a  decree 
passed  against  the  Sirdar  to  a  Civil  Court  for  exe- 
cution against  the  son.  To  obtain  enforcement 
in  such  a  case  against  his  heir  of  a  decree  against 
the  Sirdar,  the  decree-holder  may  file  a  suit  in  the 
ordinary  Civil  Court  on  his  decree.  Khusaldas  v. 
Sakharam  Ramchandba  Dieshix  .  12  Bom.  212- 
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71 


Execution 


of 


a  decree  of  the  Agent  for  Sirdars — Rights  of  trans- 
feree of  a  decree — Jurisdiction.  A  in  1839  ob- 
tained a  decree  against  B,  a  Sirdar,  in  the  Court 
of  the  Agent  for  Sirdars.  The  decree  was  executed 
in  the  Agent's  Court  until  B's  death  in  1868.  B's 
status  as  a  Sirdar  under  the  exclusive  jurisdiction 
of  the  Agent  did  not  descend  to  his  sons,  and  the 
decree  was  transferred  to  the  Court  of  the  first  class 
Subordinate  Judge  at  Ahmednagar  for  execution. 
Various  objections  were  taken  to  the  execution  of 
the  decree  by  that  Court,  but  none  on  the  ground 
that  the  Agent's  decree  could  not  be  executed  by  a 
mere  transfer  to  an  ordinary  Civil  Court.  The  case 
went  up  twice  to  the  High  Court,  under  whose  orders 
the  execution  was  for  several  years  continued  in 
favour  of  A^s  representatives  against  the  estate  of 
B's  sons.  In  1885,  one  oi  A's  representatives  as- 
signed his  interest  under  the  decree  to  C  and  D. 
Thereupon  the  transferees,  C  and  D,  applied  to  the 
first  class  Subordinate  Judge  at  Ahmednagar  to 
have  their  names  substituted  in  the  place  of  the 
transferor  in  the  execution -proceedings.  The  Sub- 
ordinate Judge  rejected  this  application  on  the 
ground  that  execution  had  been  goirg  on  for  several 
years  contrary  to  the  ruling  in  Khusaldas  v.  Sak- 
haram  Ramchandra,  12  Bom.  212,  which  laid  down 
that  the  Agent's  decree  could  not  be  executed  by  a 
mere  transfer  to  an  ordinary  Court,  the  remedy  in 
such  cases  being  by  a  suit  on  the  decree.  On  this 
ground  also  he  refused  to  recognize  the  transfer  of 
the  decree.  Held,  that,  though  the  execution - 
proceedings  in  this  case  had  been  for  many  years 
irregularly  conducted  by  a  mere  transfeF  of  the 
Agent's  decree  to  an  ordinary  Civil  Court,  still,  as 
the  Court  v  hich  carried  on  the  execution  had  juris- 
diction to  grant  the  same  relief  if  a  suit  had  been 
brought  upon  the  decree,  the  in'egularity,  having 
been  acquiescad  in,  did  not  vitiate  the  former  pro- 
•ceedings  in  execution.     Vishnu  Sakharam  Naqar- 

KAR  V.  KrISHNARAO  MaLHAR 

I.  Ii.  B.  11  Bom.  153 

Naro  Hari  v.  Anpurnabai 

L  Ii.  K.  11  Bom.  160  note 


72. 


Assessment  of  decree  after 


transfer,  and  irregular  pasrments  made 
tinder  it  to  purchaser.  Where  a  decree-holder, 
A\  ho  had  obtained  a  decree  in  the  Civil  Court  of 
Loodhiana,  which  had  been  tiansmitted  to  Saharun- 
pore  for  execution,  assigned  his  decree  before  the 
Saharunpore  Court  to  a  third  party,  without  the 
knowlsdge  or  consent  of  the  Loodhiana  Court,  and 
moneys  were  paid  to  the  purchaser  by  the  judgment- 
debtor  on  such  assignment,  and  the  assignment  was 
subsequently,  on  objection  being  taken,  sanctioned 
by  the  Civil  Court  of  Loodhiana  : — Held,  on  a  suit 
for  the  refund  of  such  moneys,  that,  although  they 
^were  paid  under  an  irregular  sanction  of  the  Saha- 
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runpore  Court,  yet,  as  at  the  time  of  payment  the 
purchaser  was  imdoubtedly  eatitled  to  receive 
them,  and  the  irregularity  of  the  procedure  of  the 
Saharunpore  Court  had  since  been  cured,  and  the 
purchaser  was  now  in  a  position  to  execute  the  de- 
cree, that  it  would  be  clearly  inequitable  to  order 
the  refund  of  the  money  on  the  score  of  irresular- 
ities.     MoHTJN  Lall  v.  Baroo  Mull    6  N.  W.  69 


73. 


Concurrent  orders  for  exe- 


cution in  diflferent  districts— Poller  o/ ComW. 
A  Court  has  power  to  send  its  decree  for  concurrent 
execution  into  several  places,  although  in  its  discre- 
tion it  may  refuse  to  exercise  such  power.  Saroda 
Prasad  Mullick  v.  Lfchmiput  Singh  Doogtjr 
10  B.  L.  R.  214  :  17  W.  R.  289 
14  Moo.  I.  A.  529 


74. 


Execution  simul' 


taneoushj  in  two  or  jnore  districts.  A  decree  may 
be  executed  simultaneously  in  two  or  more  dis- 
tricts. Saroda  Prasad  Mullick  v.  Luchmiput 
Singh  Dooqur,  10  B.  L.  R.  214,  followed.      Kristo 

KiSHORE  DUTT  V.  ROOPLALL  D  \.SS 

L  Ii.  R.  8  Calc.  687  :  10  C.  L.  R.  609 

75.g Simultaneous   execution — 

SimtdtaneoiM  attachments  under  same  decree.  Two 
executions  of  the  same  decree,  so  far  as  attach- 
ment of  diflFerent  properties  of  the  judgment-debtor 
is  concerned,  may  proceed  simultan  jously,  though 
ordinarily  the  sale  in  execution  should  not  take 
place  simultaneously.  Ahmed  Chowdtirv  r.  Kha  - 
TOON  .         .         .         .  7  C.  Ij.  R.  537 

76.  Simulluneous 

execution  of  decree  by  rival  decree-holders.  The 
rights  of  rival  decree-holders  takitig  out  execution 
against  the  same  judgment-debtor  j^ considered. 
Lalu  Mulji'Thakar  v.  Kashibai 

I.  Ii.  R.  10  Bom.  400 


77. 


Iiimitation — Limitation     Act 


{XV  of  1877),  Sch.  II,  Art.  179— Decree— Transfer 
— Application  for  execution  by  transferee  in  Court  to 
which  decree  transferred,  if  made  to  "  proper  Court" 
and  "  in  accordance  with  law  " — Amended  certificate 
subsequently  produced  from  original  Court,  effect  of — 
Court  to  which  decree  transferred  if  may  entertain 
successive  applications  for  execution.  Where  after 
a  decree  was  transferred  for  execution  to  another 
Court  the  interest  of  the  judgment-creditor  became 
vested  by  operation  of  law  in  another  person,  and 
the  latter  applied  for  execution  in  the  usual  form  to 
the  Court  to  which  the  decree  was  transferred, 
without  previously  obtaining  a  certificate  from  the 
Court  which  made  the  decree  authorising  him  to  pro- 
ceed with  the  execution,  but  subsequently  produced 
such  a  certificate : — Held,  that  once  the  amended 
certificate  was  obtained  from  the  Court  which  made 
the  decree,  it  would  relate  back  not  merely  to  the 
time  of  the  application,  but  to  the  time  when  by 
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operatioa  of  law  the  rights  under  the  decree  had 
become  vested  in  the  applicant,  and  it  became 
competent  to  the  Court  to  proceed  with  the  execu- 
tion at  once  on  the  basis  of  the  original  application. 
That  the  application  was,  therefore,  made  to  "  the 
proper  Court "  and  "  in  accordance  Avith  law " 
within  the  n^eaning  of  Art.  179  of  Sch.  II  of  Act  XV 
of  1877.  Chattar  v.  Newal  Singh,  I.  L.  R.  12  All  64, 
Munawar  Husan  v.  Jani  Bijai,  I.  L.  R.  27  All.  619, 
distinguished.  The  language  of  Art.  179  ought 
not  to  be  strained  in  favour  of  the  judgment-debtor 
who  has  not  paid  his  just  debt.  AdJiar  Chandra 
V.  Lai  Mohan,  1  C.  W.  N.  626,  followed.  Till  the 
Court  to  which  a  decree  has  been  sent  for  execution 
has  made  its  return  to  the  Court  which  made  the 
decree,  it  has  jurisdiction  to  entertain  successive 
applications  for  execution.  Rajah  Bhoop  Singh  v. 
Sunkur  Dutt,  5  W.  R.  Mis.  47,  has  been  impliedly 
overruled  bv  the  Full  Bench  in  Bagram  v.  Wise, 
1  B.  L.  R.  \F.B.)  91.  The  mere  fact  that  exe- 
cution proceedings  have  been  struck  off,  does  not 
indicate  the  final  determination  of  the  execution 
proceedings  in  that  Court.  Puddomonee  v.  Mu- 
thooranath,  20  W.  R.  133  :  12  B.  L.  R.  411,  Muhesh 
Narain  v.  Kishanund,  9  Moo.  I.  A.  328,  relied  on. 
Quaere :  Whether  the  ruling  in  Amar  Chandra 
Banerjee  v.  Guru  Prosunna  Mukerjee,  I.  L.  R.  28 
Calc.  488,  that  an  application  by  the  transferee  of  a 
decree  for  execution  after  substitution  of  his  name 
can  be  entertained  only  by  the  Court  which  passed 
the  decree  and  that  the  Court  to  which  the  decree 
has  been  transferred  has  no  jurisdiction  to  entertain 
it,  is  consistent  with  decision  in  Sham  Lai  Pal  v. 
Modhu  Sudan,  I.  L.  R.  22  Calc.  558.  Manorath 
Das  v.  AMBifeA  Kant  Bose  (1909) 

13  C.  W.  N.  533 


78. 


Power  of  Court  as  to  exe- 


cution  out  of  its  jurisdiction — Execution  of 
decree  of  Revenue  Court  by  Civil  Court.  Where 
execution  was  sought  of  a  decree  which  was  passed 
in  1850,  and  which  could  not  be  executed  by  the 
revenue  authorities  in  consequence  of  the  transfer  of 
its  jurisdiction  in  such  matters  to  the  Civil  Courts  : 
— Heldf  that  the  Civil  Courts  had  jurisdiction  to  en- 
tertain the  application.  Lijchmee  Kant  Ghose 
V.  Bamun  Dass  Mookerjeb         .     17  W.  B.  472 


79. 


Purchase 


of 


decree  obtained  by  judgment-debtor. — Act  VIII  of 
1859,  s.  288.  A  obtained  a  decree  in  the  Nuddea 
Court  against  B,  who  had  obtained  a  decree  against 
G  in  the  Beerbhoom  Court.  The  latter  was  attached 
by  the  Nuddea  Court,  and  sold  to  A  in  execution  of 
his  decree.  A  then  petitioned  the  Beerbhoom  Court 
for  execution  against  C.  Heldf  that  the  Nuddea 
Court  had  jurisdiction  to  attach  and  sell  B's  decree 
against  G,  and  A  had  a  right  to  apply  to  the  Beer- 
bhoom Court  for  execution  thereof.  Rambaksh 
Chetlangi  v.  Banwari  Gobind  Bahadur 

2  B.  L.  B.  A.  C.  65  :  10  W.  B.  357 


EXECUTION  OP  DECBEE— cow/(?. 

8.  TRANSFER  OF  DIJCREE  FOR  EXECUTION^ 
AND  POWER  OF  COURT  AS  TO  EXE- 
CUTION   OUT    OF    ITS    JURISDICTION 

— contd. 


80. _  Ground  of  trans.^ 

fer  for  execution.  A  decree  of  the  Court  of  the 
Subordinate  Judge  of  Moorshedabad  was  sent  to 
the  Court  of  the  Subordinate  Judge  of  Rajshahye 
for  execution,  and  certain  property  was  attached 
in  that  district.  A  claimant  of  the  attached  pro- 
perty then  obtained  from  the  former  Court  an  order 
on  the  second  Court  to  send  the  record  back  again  to 
Moorshedabad,  for  the  purpose  of  executing  the  de- 
cree  there,  on  the  gi-ound  that  the  judgment-debtor 
had  property  in  that  district ;  and  also  on  the  allega- 
tion, unsupported  by  oath,  that  the  property  sought 
to  be  attached  in  Rajshahye  was  his.  Held,  that  the 
Subordinate  Judge  of  Moorshedabad  had  acted 
without  jurisdiction,  and  the  record  must  be  sent 
back  to  the  Court  of  the  Subordinate  Judge  of  Raj- 
shahye for  execution.  Held,  also,  that  the  claimant 
had  no  locus  standi  in  the  Moorshedabad  Court  to 
make  such  application.  Indra  Chand  Dugar  v. 
GoPAL  Chandra  Shetia 

3  B.  li.  B.  A.  C.  181 :  11  W.  B.  557 

Sale    of     estate 


81. 


jiartly  within  and  partly  without  the  jurisdiction 
— Civil  Procedure  Code,  ss.  249,  284,  285,  and  286 
— Certificate  of  non- execution.  A  money-decree  wa» 
made  by  the  Judge  of  the  24-Pergunnahs  against 
a  mortgagor  who  was  possessed  of  property  in  the 
24-Pergunnahs,  and  also  of  an  estate  called  Kismat 
Kosdaha,  18  mouzahs  of  which  lay  in  Zillah  24-Per- 
gunnahs and  42  mouzahs  in  Zillah  Nuddea.  The 
whole  estate  was  entered  in  the  tauji  of,  and  the 
Government  revenue  was  payable  in,  the  Collector- 
ate  of  Nuddea.  The  Judge  of  the  24-Pergunnahs, 
without  selling  the  property  of  the  judgment-debtor 
which  was  within  his  jurisdiction,  transmitted  a 
certificate  under  s.  285  of  the  Civil  Procedure  Code 
to  the  Judge  of  Nuddea,  stating  that  no  portion  of 
the  amount  of  the  decree  had  been  realized  by  the 
Court  of  the  24-Pergunnahs.  Thereupon  Kismut 
Kosdaha  was  attached  and  sold  by  order  of  the 
Nuddea  Court.  In  a  suit  brought  against  the  pur- 
chaser for  possession  of  the  18  mouzahs  lyino-  in 
the  24-Pergunnahs  by  a  person  who  claimed  to  have 
bought  the  right,  title,  and  interest  of  the  judgment- 
debtor  in  those  mouzahs,  but  who,  in  fact,  was  not 
the  real  purchaser  : — Held,  that,  although  the  Court 
of  the  24-Pergunnahs  strictly  ought  not  to  have 
granted  the  certificate  until  the  property  in  the  24- 
Pergunnahs  had  been  sold  the  error  in  so  doing  did 
not  make  the  certificate  void,  or  avoid  the  proceed- 
ing in  the  Nuddea  Court,  Kismut  Kosdaha  being 
substantially  in  the  Nudea  District.  Kally  Pro- 
soNO  Bose  v.  Dinonath  Mullick 

II  B.  Ii.  B.  56  :  19  W.  B.  434 


82. 


Decree  on  mort- 


gage— Sale  in  execution  of  decree — Property  in 
different  districts — Civil  Procedure  Code  {Act  X 
of  1877),  s.  19.     A  suit  was  instituted  on  a  mortgage- 
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of  a  single  re  venue- paying  estate  in  the  Court  of  the 
Subordinate  Judge  of  the  district  of  Backergunge 
under  the  provisions  of  s.  19,  Act  X  of  1877,  and  a 
decree  was  obtained  for  the  sale  of  the  mortgaged 
property.  On  an  application  for  execution  of  the 
decree  to  the  Court  which  passed  it : — Held,  that  the 
Court  was  competent  to  order  a  sale  of  the  whole  of 
the  mortgaged  property,  though  only  a  portion  of  it 
was  situated  in  the  district  of  Backergunge,  Kally 
Prosunno  Bose  v.  Dinonath  Mullick,  11  B.  L.  R. 
56,  followed.  Shurroop  Chunder  Gooho  v. 
Ameerrunnissa  EJEATOON  .  I.  L.  R.  8  Calc.  703 

83.  - Power  of  Mun- 

sifs  Court  to  execute  decree  against  property  out 
of  its  local  jurisdiction.  In  execution  of  a  decree, 
property  situate  in  three  Munsifis — viz.,  Serajgunge, 
Pubna,  and  Nattore,  all  three  being  at  that  time  por- 
tions of  the  district  and  subordinate  to  the  Court  of 
Rajshahye — was  attached  and  sold  by  order  of  the 
Court  of  the  Munsif  of  Serajgunge.  Held,  by  ana- 
logy to  the  principle  on  Avhich  the  case  of  Kalli 
Prosunno  Bose  v.  Dinonath  Mullick,  11  B.  L.  R. 
56  :  19  W.  R.  434,  was  decided,  that  the  sale  was 
not  necessarily  limited  only  to  the  portion  of  the  pro- 
perty situate  in  the  Munsifi  of  Serajgunge,  but  that 
that  Court  might  have  jurisdiction  to  make  a  valid 
sale  of  the  whole  estate,  although  it  might  be  more 
convenient  in  such  a  case  that  the  sale  should  be 
held  by  a  superior  Court  having  jurisdiction  over 
the  entire  district.  Ram  Lall  Moitra  v.  Bama 
SuNDARi  Dabia  .         I.  li.  R.  12  Calc.  307 


84. 


Power  of     local 


Court  to  sell  portion  of  estate  in  execution  of  decree 
outside  its  jurisdiction.  A  Court  having  local 
jurisdiction  is  competent  to  sell  in  execution  of 
a  decree  one  or  more  outlying  portions  of  an  estate, 
even  though  the  greater  portion  of  that  estate  is  not 
within  its  jurisdiction.  Shib  Narain  Singh  v. 
GoBiND  Dass  Bhukut     .         .        23  W.  R.  154 


85. 


Civil  Procedure 


Code,  1859,  s.  286 — Munsif — Power  of  execution 
of  decree  out  of  local  jurisdiction.  A  Munsif  is  not 
competent,  under  Act  VIII  of  1859,  s.  286,  to  bring 
to  sale  property  lying  without  his  own  jurisdiction, 
without  reference  to  any  other  Court.  Nawab  Ali 
V.  UziR  Mahomed     .         .         .       23  W.  R.  233 


86. 


Power  of  Mun- 


sif to  attach  and  sell  property,  paH  of  which  is 
oui  of  his  jurisdiction.  Where  a  Munsif  orders  the 
attachment  and  sale  of  a  talukh,  part  of  which  lies 
outside  the  jurisdiction  of  his  Court,  the  order  is,  as 
regards  this  latter  portion,  a  nullity,  and  an  attach- 
ment and  a  sale  piu-suant  to  the  order  are  void.  The 
order  of  a  Court  which  is  not  empowered  to  make 
any  order  at  all  does  not  stand  on  the  same  footing 
as  an  erroneous  order  by  a  Court  empowered  to  deal 
with  the  subject-matter  of  that  order.  The  failure 
to  object  to  a  sale,  if  the  Court  had  no  j>ower  at  all 
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to  hold  it,  does  not  make  the  confirmation  thereof 
conclusive.  The  limitation  of  the  remedy  by  sepa- 
rate suit  contained  in  Act  VIII  of  1859,  s.  257, 
applies  to  cases  where  a  Court  acts  MTongfuUy 
within  its  jurisdiction,  and  not  to  cases  where  a 
Court  has  gone  wholly  out  of  its  jurisdiction.  Kalee 
Prosunno  Bose  v.  Deno  Nath  MiUlick,  11  B.  L. 
R.  56  :  19  W.  R.  434,  and  Nawab  Ali  v.  Uzir 
Mahomed,  23  W.  R.  233,  considered.  Uxnocool 
Chundeb  Chowdhby  v.  Hurry  Nath  Koondoo 

2  C.  Ii.  R.  334 


87. 


Sale     by    local 


Court  of  property,  a  portion  of  which  is  not  within 
its  jurisdiction.  Where  an  estate  consisting  of  18 
mouzahs,  3  of  which  were  situate  in  the  district  of 
P  and  15  in  the  district  of  0,  was  sold  in  the  Court 
of  the  latter  district  in  execution  of  a  decree,  it  ap- 
peared that  although  no  notice  had  been  issued  in 
the  district  of  P,  the  whole  of  the  land  revenue  and 
local  rates  were  paid  into  the  treasury  in  the  district 
of  0.  Held,  that  under  the  circumstances  the  sale 
of  the  estate  in  the  district  of  O  was  not  without 
jiu-isdiction.  See  Vnnocool  Chunder  Chowdhry  v. 
Hurry  Nath  Koondoo,  2  C.  L.  R.  334,  and  Kally 
Prosono  Bose  v.  Denonalh  Mullick,  11  B.  L.  R. 
56  :  19  W.  R.  434.  Gunoa  Narain  Gupta  v. 
Annada  Moyee  Bubbooanee  .    12  C.  L.  R.  404 


88. 


Mortgage-decree 


for  sale  of  properties  in  different  districts  and 
jurisdictions — Civil  Procedure  Code  {Act  XIV 
of  1882),  SS.-19,  223  (c),  Sch.  IV,  Form  12S— 
Jurisdiction.  A  decree  obtained  in  a  suit  brought 
under  the  provision  of  s.  19  of  the  Code  of  Civil  Pro- 
cedure in  the  Court  of  the  Subordinate  Judge  of 
Rajshahye  on  a  mortgage  of  certain  properties 
situated  in  the  districts  and  jurisdictions  of  Raj- 
shahye and  Nyadumka,  directed  that  the  properties 
mentione<l  in  the  mortgage  should  be  sold  and  the 
proceeds  applied  in  payment  of  the  mortgage-debt. 
The  properties  were  sold  by  the  Court  of  Rajshahye. 
Held,  that  the  authority  given  by  s.  19  of  the  Code 
included  an  authority  to  make  the  order  for  the  sale 
of  the  properties,  and  that  the  Rajshahye  Court  was 
within  its  jurisdiction  in  directing  and  carrying  out 
the  sale.  Quaere  :  Whether,  where  a  sale  takes  place 
under  a  money-decree  of  property  partly  within  the 
local  limits  of  the  Court  whose  decree  is  being 
executed,  and  partly  without  that  Court's  jurisdic- 
tion, the  sale  of  the  property  without  the  jiu-isdic- 
tion  would  be  valid  and  binding  in  consequence  of 
the  provisions  of  ss.  19  and  223  of  the  Code  of  Civil 
Procedure.  Per  Ghosb,  J.— S.  223  of  the  Code  of 
Civil  Procedure  merely  provides  that,  when  it  may 
be  necessary  for  a  Court  to  send  a  decree  for  execu- 
tion to  another  Court  by  reason  of  the  property 
being  situate  beyond  its  local  jurisdiction,  it  ought  to 
do  so  ;  and  the  words  of  sub-s.  (c),  "  sale  of  immove- 
able property  situate  without  the  local  limits  of  the 
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jurisdiction  of  the  Court  which  passed  it,"  contem- 
plate a  case  where  the  whole  of  the  property,  and 
cot  any  portion  of  it,  is  situate  beyond  the  local 
limits  of  the  Court  Avhich  passes  the  decree. 
Maseyk  v.  Steel  &  Co.    .   I.  L.  R.  14  Gale.  661 


89. 


Sale     of     pro- 


perty covered  hy  decree  hy    Court    which     passed 
decree  when  property  is  situate  outside    its     local 

I  jurisdiction,  at  time  of  application — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  s.  223  {c)— Jurisdic- 
tion. A  mortgage-decree  was  passed  directing  the 
Bale  of  certain  property  wholly  situate  within  the 

f local  limits  of  the  jurisdiction  of  the  Court  which 
passed  the  decree.  After  the  decree,  the  district 
within  which  the  property  was  situate  was  trans- 
ferred and  placed  under  the  local  jurisdiction  of 
another  Court.  The  judgment-debtor  then  applied 
to  the  first  Court  for  execution  of  the  decree,  and 
thereupon  the  judgment-debtor  objected  that  that 
■Court  had  no  jurisdiction  to  entertain  the  applica- 
tion or  to  direct  the  sale  of  the  property.  Held,  that 
that  Com-t  had  authority  to  execute  Its  own  decree 
and  bring  the  property  to  sale.  Held,  further,  that 
fi.  223  (c)  of  the  Code  of  Civil  Procedure  does  not 
curtail  the  power  of  a  Court  to  execute  its  own  de- 
cree, but  gives  it  a  discretion  either  to  execute  the 
decree  itself,  or,  on  the  application  of  the  decree- 
holder,  to  send  it  to  another  Court  for  execution, 
and  thereby  extends,  rather  than  limits,  the  Court's 
power.  Kartick  Nath  Pandey  v.  Tilukdhari 
Lall    ....       I.  L.  R.  15  Calc.  667 


90. 


Power  of   Court 


passing  decree  to  execute  it — Portion  of  property 
out  of  jurisdiction — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  223.  The  Court  that  has  the 
power  to  pass  a  decree  for  sale  of  a  property  has  also 
power  to  carry  out  its  decree  by  selling  that  pro- 
perty, whether  any  portion  of  that  property  be  with- 
in the  local  limits  of  its  jurisdiction  or  not.  Per 
Ghose,  J. — S.  223,  cl.  (c),  of  the  Civil  Procedure 
Code  leaves  it  to  the  discretion  of  the  Court  to  send 
the  decree  for  execution  to  the  Court  having  local 
jurisdiction.  Maseyk  v.  Sted  cfc  Co.,  I.  L.  R.  14 
Calc.  661,  commented  on.  Gopi  Mohan  Roy 
V.  DoYBAKi  NuNDUN  Sen  .     I.  L.  R.  19  Calc.  13 


91. 


Property       out- 


side jurisdiction  of  Court — Mortgage-decree — Civil 
Procedure  Code,  1882,  ss.  19  and  223.  A  Court  that 
has  jurisdiction  to  pass  a  decree  for  the  sale  of 
property  comprised  in  a  mortgage  has  also  power  to 
carry  out  its  decree  by  selling  the  property,  even 
though  a  portion  of  the  property  be  sjtuate  outside 
the  local  limits  of  its  jurisdiction.  Oopi  Mohan 
Roy  V.  Doyhaki  Nundun  Sen,  I.  L.  R.  19  Calc.  13, 
followed.  Prem  Chand  Dey  v.  Mokhoda  Dd)i, 
I.  L.  R.  17  Calc.  699,  distinguished.  Tincoubi 
Debya  v.  Shib  Chandra  Pal  Chowdhury 

I.  L.  R.  21  Calc.  639 
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Jagernath  Sahai  v.  Dip  Rani  Koer 

I.Ii.  R.22Calc.  871 


92. 


Attachment       of 


assets  of  a  judgment-debtor  outside  the  jurisdiction 
of  the  attaching  Court — Procedure.  The  plaintiflE, 
having  obtained  a  decree  against  the  defendant  in 
the  Coui't  at  Bhusaval,  sought  to  execute  it  by 
attaching  a  moiety  of  the  defendant's  pay.  The 
defendant  was  a  sorter  in  the  Railway  Mail  Service, 
and  travelled  between  Bhusaval  and  Nagpur,  at 
which  latter  place  he  resided  and  received  his  pay. 
By  an  order  of  attachment  issued,  at  the  plaintiff's 
instance,  by  the  Bhusaval  Court  to  the  defendant's 
disbursing  ofi&cer  at  Nagpur,  a  moiety  of  the  defend- 
ant's pay  having  been  withheld  by  that  oificer,  the 
defendant  applied  to  the  Bhusaval  Court  to  cancel 
the  order,  contending  that  it  was  illegal,  as  neither 
he  nor  his  disbursing  ofl&cer  resided  at  Bhusaval. 
On  reference  to  the  High  Court : — Held,  that  the 
order  of  attachment  was  ultra  vires,  as  neither  the 
defendant  nor  his  disbursing  of3&cer  resided  within 
the  jurisdiction  of  the  Bhusaval  Court. — The  proper 
procedure  was  to  send  the  decree  of  the  Bhusaval 
Court  for  execution  to  Nagpur,  where  the  disbursing 
officer  resided,  and  Avhere  the  defendant's  pay  was 
available  for  satisfaction  of  the  decree.  Rango 
Jairam  v.  Balkrishna  Vithal 

I.  Ii.  R.  12  Bom.  44 

GoPAL  V.  Lavet    .    I.  L.  R.  12  Bom.  45  note 


93. 


Foreign  Court— CmZ  Proce- 


dure Code  {Act  XIV  of  1882),  ss.  223,  224,  229 A  and 
229B — British  Courts  in  India,  power  of,  to  send 
their  decrees  for  execution  to  Foreign  Courts.  The 
Tributary  Mahals  of  Orissa  do  not  form  part  of 
British  India ;  therefore,  in  the  absence  of  a  prior 
notification  in  the  India  Gazette,  as .  specified  in 
ss.  229A  and  229B  of  the  Civil  Procedure  Code,  no 
decree  by  a  Court  in  British  India  can  be  sent  for 
execution  into  a  territory  such  as  Mayoorbhunj, 
which  is  a  Tributary  Mahal.  Kastur  Chand  Qujar  v. 
Parsha  Mahar,  I.  L.  R.  12  Bom.  230,  referred 
to.     Ratan  Mahanti  v.  Khatoo  Sahoo  (1902) 

I.  L.  R.  29  Calc.  400 


94. 


Surety — Civil  Procedure  Code 


{Act  XIV  of  1882),  ss.  223,  336— Surety  for  present- 
ation of  insolvency  petition  by  judgment-debtor — 
Failure  to  apply — Transfer  of  decree — Application 
by  transferee  for  decree  to  be  sent  to  another  Court  for 
execution  against  judgment-debtor  and  surety. 
A  transferee  decree-holder  is  entitled  to  apply,  under 
s.  223  of  the  Code  of  Civil  Procedure,  to  the  Court 
which  passed  the  decree,  to  send  it  for  execution  to 
another  Court ;  and  where  a  person  has  become 
surety  for  the  judgment-debtor,  under  s.  336,  and 
the  judgment-debtor  has  failed  to  apply  to  be 
declared  an  insolvent,  the  transferee-decree-holder  is 
entitled  to  have  his  decree  sent  for  execution 
against  the  surety  as  well  as  against  the  judgment- 
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debtor,  if  his  transfer  has  been  recognized.     Cha- 

THOTH  KUNHT  PaKKI  V.  SaIDINDAVIDE  KuNHAMNAD 

(1902)        .         .         .         I.  L.  R.  26  Mad.  258 
95.  Transfer  of  jurisdiction — 

Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  223, 
649 — Bengal,  N.-W.  P.  and  Assam  Civil  Courts 
Act  {XII  of  1887),  ss.  13,  17— Execution  of  decree 
— Jurisdiction  of  Court,  transfer  of — Limitation  Act 
{XV  of  1877),  s.  14.  Execution  of  a  decree  of 
the  Court  of  the  Munsif  of  Nawabgunge  having  been 
taken  out  in  the  Court  of  the  Munsif  of  Maldah  by 
reason  of  transfer  of  the  local  jurisdiction  of  the 
former  by  the  Local  Government  under  Act  XII  of 
1887,  a  sum  of  money  was  paid  in  part  satisfaction. 
A  second  application  was  objected  to  on  the  ground 
that  the  Maldah  Court  had  no  jurisdiction.  A  fresh 
application,  with  a  certificate  transferring  the  decree 
from  the  Nawabgunge  Court,  was  resisted  on  the 
ground  of  limitation.  Held,  that  the  Nawabgunge 
Court  did  not  cease  to  have  jurisdiction,  but  that  the 
decree  could  also  be  executed  by  the  Maldah 
Court.  Lutchman  Pandeh  v.  Maddun  Mahun  8hye, 
I.  L.  R.  6  Calc.  315,  referred  to.  Kalipado 
Mukerjee  v.  Deno  Nath  Mukerjee,  I.  L.  R. 
25  Calc.  315,  distinguished.  Held,  further,  that 
proceedings  to  enforce  a  decreee  taken  bond  fide 
before  a  Court  which  the  party  bond  fide  believes 
to  have  jurisdiction  is  a  proceeding  within  the 
meaning  of  s.  14  of  the  Limitation  Act.  Hira 
Lai  v.  Badri  Doss,  1.  L.  R.  2  All.  792y  referred 
to.    Jafah  v.  Kamalini  Debi  (1900) 

I.  L.  R.  28  Calc.  238  ; 
B.C.  5  C.  W.  N.  150 

96. Practice — Transfer    of    decree 

from  one  district  to  another — Rules  of  execution 
different  in  the  two  districts — Procedure.  Where 
in  diflPerent  districts,  different  modes  of  exe- 
cution are  prescribed,  and  where  the  question 
is  how  a  decree  passed  in  one,  but  of  which  exe- 
cution is  sought  in  another  of  such  districts,  is  to 
be  executed,  the  executing  Court  must  be  guided 
bv  the  rules  in  force  in  its  own  district. 
Martand  v.  Vinayak  (1906)    I.  L.  R.  31  Bom.  6 

97. Coiirt  of  Subordinate  Judge, 

Elondh — Transfer  of  decree  for  execution — Decree 
of  Court  in  British  India — Benares,  Family  Do- 
mains of  Maharaja  of — Foreign  Court — Court 
established  by  authority  of  Governor-General — 
Benares  Family  Domains  Regulation  { VII  of  1828) 
— Benares  Family  Domains  Act  {XIV  of  1881) 
—Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  223, 
229,  229B.  The  family  domains  of  the  Maha- 
raja  of  Benares  are  situated  within  British  India 
as  defined  in  Act  X  of  1897,  s.  3,  cl.  7,  and  s.  4, 
cJ.  1  ;  and  the  Court  of  the  Native  Commissioner  or 
Subordinate  Judge  of  Kondh  within  those  domains, 
established  under  Regulation  VII  of  1828  amended 
by  Act  XIV  of  1881,  is  a  Court  established  by  the 
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8.  TRANSFER  OF  DECREE  FOR  EXECUTION,. 
AND  POWER  OF  COURT  AS  TO  EXE- 
CUTION   OUT    OF    ITS     JURISDICTION 

— condd. 

authority  of  the  Governor-General  in  Council ;  con- 
sequently neither  s.  229  nor  s.  229B  of  the  Code  of 
Civil  Procedure  applies  to  the  execution  of  decree 
passed  by  it.  To  make  s.  223  of  the  Code  of  Civil 
Procedure  relating  to  the  transmission  of  decrees  of 
one  Court  to  another  for  execution  applicable,  it 
is  necessary  that  the  provisions  of  the  Code  should 
regulate  the  procedure  of  both  the  Courts.  The 
Code  having  become  applicable  to  the  Court  of  the 
Subordinate  Judge  of  Kondh  by  virtue  of  rules 
made  by  the  Lieutenant-Governor  of  the  North- 
western Provinces  on  2nd  April  1888  under  s.  22, 
Regulation  VIII  of  1828  and  the  notification  by  the 
Governor-General  in  Council,  dated  1st  June  1882, 
a  decree  of  that  Court  may  be  transferred  to,  and 
executed  by,  the  Civil  Court  in  the  district  of  Saran. 
The  Scheduled  Districts  Act  (XIV  of  1874)  and  the 
Laws  Local  Extent  Act  (XV  of  1874)  referred  to. 
Kashi  Mohun  Borua  v.  Bishnoo  Pria,  I.  L.  R. 
15  Calc.  365,  and  Kasturchand  Gujar  v.  Parsha 
Mahar,  I.  L.  R.  12  Bom.  230,  referred  to.  Pbabhct 
Nakain  Singh  v.  Salioram  Singh  (1907) 

I.  L.  R.  34  Calc.  576 


1. 


9.  EXECUTION  BY  COLLECTOR. 

Right  of  creditor  under  a 


simple  money-decree  obtained  after  pro- 
perty has  been  taken  over  by  the  Collector 
to  be  entered  in  list  of  creditors  prepared 
under  s.  .322B— Cirj/  Procedure  Code,  1882, 
88.  322,  322A,  322B,  325,  and  326— Civil  Procedtire 
Code,  1877,  s.  326.  Held,  that  the  assignees  of  a 
decree  for  money  obtained  against  a  person  whose 
property  had  been  taken  over  by  the  Collector  under 
s.  326  of  Act  X  of  1877,  whilst  such  property  was 
under  the  management  of  the  Collector,  were  not 
entitled  to  be  placed  on  the  list  of  creditors  prepared 
by  the  Collector  under  s.  322  of  Act  XIV  of  1882  ; 
and  that,  in  any  case,  application  to  be  placed  on  the 
said  list  of  creditors  should  have  been  made  to  the 
Collector,  and  not  to  the  District  Judge.  Murabi 
Das  r.  Collector  op  Ghazifur 

I.  Ii.  R  18  All.  813 


2. 


Decree       transferred      for 


execution  to  Collector — Civil  Procedure  Code 
{1882),  88.  320  and  322 A— Collector  not  authorized 
to  hear  objections  to  execution  of  decree  so  trans- 
ferred. Where  a  decree  for  money  has  been  trans- 
ferred for  execution  to  the  Collector  under  the  provi- 
sions of  8.  300  of  the  Code  of  CivU  Procedure,  the 
Collector  is  not  authorized  under  s.  322A  to  hear  any 
objection  by  the  parties  interested  in  the  property 
advertised  for  sale  to  the  sale  of  that  property,  nor  is 
it  any  part  of  the  Collector's  duty  to  decide  whether 
the  property  has  or  has  not  been  properly  attached. 
Onkar  Singh  v.  Mohan  Kuab 

I  X.  B.  20  AIL  42a 
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3. 


Civil     Procedure 


Code,  ss.  310 A,  320 — 8.  310 A  not  applicable 
to  proceedings  in  execution  heldhya  Collector  under 
s.  320.  Eeldy  that  the  provisions  of  s.  3 10 A  of  the 
Code  of  Civil  Procedure  have  no  application  to 
execution  proceedings  taken  by  a  Collector  under 
s.  320  of  the  Code,  and  the  rules  framed  by  the 
Local  Government  thereunder,  governing  such 
proceedings.  Sheo  Prasad  v.  Muhammad 
MoHSiN  Khan  (1902)  I.  L.  E.  25  All.  167 


4. 


Pending      execution,      re- 


vival of— Limitation  Act  {XV  of  1877),  Sch.  II, 
Art.  179 — Suspension  of  execution  proceedings 
— Revival  of  pending  execution  suspended  not 
by  act  or  default  of  the  decree-holder.  On  24th 
August  1888  an  application  was  made  for  exe- 
cution of  a  decree,  and  on  18th  December  1888 
execution  was  allowed  to  proceed.  On  29th  Nov- 
ember 1889  it  was  ordered  that  the  case  should 
be  struck  off  the  file  and  the  record  transferred  to 
the  Court  of  the  Collector  for  execution.  On  23rd 
December  an  order  was  made  that,  as  the  decree- 
holder  had  not  made  a  deposit  on  account  of  the 
transfer  to  the  Collector,  "  therefore  in  default  of 
prosecution  on  the  part  of  the  decree-holder,  the 
record  be  not  sent  to  the  Collector's  Court. V 
On  15th  February  1889  an  appeal  had  been 
preferred  to  the  High  Court  from  the  order  of 
18th  December  1888  allowing  execution  to  proceed, 
and  the  High  Court  reversed  that  order  on  7th 
January  1890,  but  on  appeal  to  the  Privy 
Council  the  order  allowing  execution  was  restored 
on  12th  December  1894.  Held,  by  the  Judicial 
Committee  (affirming  the  decision  of  the  High 
Court),  that  an  application  for  execution  made  on 
23rd  November  1897  was  one  to  revive  and  carry 
through  a  pending  execution  suspended  by  no  act 
or  default  of  the  decree-holder,  and  not  an  appli- 
cation to  initiate  a  new  one,  and  was  therefore  not 
barred  by  limitation.  The  order  of  29th  November 
1889  was  one  in  aid  of  execution  and  that  of  23rd 
December  was  in  no  sense  a  final  order  ,•  if  the 
appeal  from  the  order  of  18th  December  1888  and 
the  proceedings  up  to  the  order  of  the  Privy 
Council  of  12th  December  1894  had  not  intervened 
there  was  nothing  in  its  terms  to  preclude  the 
decree-holder  from  coming  again  to  the  Court  and, 
after  satisfying  the  conditions  indicated  in  the 
order,  obtaining  the  transmission  of  the  case  to 
the  Collector's  Court,  Kamar-ud-din  Ahmad  v. 
Jawahib  Lal  (1905)  .      I.  L.  R.  27  All.  334 

s.c.  Ij.  R.  32  I.  A.  102 

5.  Procedure — Postponement     of 

sale  by  Assistant  Collector — Power  of  Assistant 
Collector  to  cancel  Ma  own  order  of  postpone- 
ment— Clerical  error — Irregularity.  An  appli- 
cation, purporting  to  be  made  by  a  decree- 
holder,  was  presented  to  an  Assistant  Collector 
on  the  day  fixed  by  the  latter  for  the  sale  of 
certain  immoveable  property.  The  applicant 
stated  that    the   decretal    money   had    been  paid 

VOL.  n. 
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and  asked  for  the  postponement  of  the  sale. 
The  Assistant  Collector  thereupon  granted  the  appli- 
cation and  struck  off  the  execution  proceedings,  but 
discovering  his  error  immediately  afterwards,  can- 
celled his  order  and  held  the  auction  a  few  hours 
later.  Held,  that  the  Assistant  Collector  could 
cancel  his  original  order  and  that  the  subsequent 
sale  was  not  thereby  rendered  illegal.  Syed 
Tuffazal  Hossein  Khan  v.  Raghu  Nath  Prasad,  7  B. 
L.  R.  186,  reierred  to.  WazibAli  v.  Janki  Pr4.- 
SAD  (1906)    .         .         .        I.  L.  R.  28  AIL  671 

6. Material  irregularity— ^Sfaie  of 

ancestral  property— Civil  Procedure  Code  {Act  XIV 
of  1882),  3.  320 — Rules  framed  by  Local  Government 
— Application  under  Rule  17  {XIII  A).  One  of 
several  co-owners  of  ancestral  property,  which 
has  been  sold  by  the  Collector  under  the  Rules 
framed  by  the  Local  Government  under  s.  320  of 
the  Code  of  Civil  Procedure  applied  under 
Rule  17  (XII)  to  have  the  sale  set  aside  upon  the 
ground  of  material  irregularities  in  the  conduct  of 
the  sale  causing  substantial  loss.  Another  of  such 
co-owners,  whilst  the  first  application  was  pending, 
applied  under  Rule  17  (XIIIA)  to  have  the  sale  set 
aside  making  at  the  same  time  the  necessary  pay- 
ments into  Court  required  by  the  rule.  Held,  that 
upon  the  presentation  of  the  latter  application  under 
Rule  17  (XIIIA)  the  Collector  was  bound  to  set 
aside  the  sale,  and  was  in  no  way  precluded  from  so 
doing  by  the  existence  of  the  former  application 
under  Rule  17  (XII).  Net  Loll  Sahoo  v.  Kareem 
Bux,  I.  L.  R.  23  Calc.  686,  and  Paresh  Nath  Singha 
V.  Nabogopal  Chattopadhya,  I.  L.  R.  29  Calc.  1, 
referred  to.     Turn  Ram  v.  Izzat  Ali  (1908) 

I.  Ii.  R.  30  All.  192 


10.  DECREES  OF  COURTS  OF  NATIVE 
STATES. 

1.  Foreign  judgment — Execu- 


tion in  British  India  of  foreign  judgment — . 
Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  229 A 
and  B  and  245 B — Decree  obtained  without  jurisdic' 
tion  and  by  fraud — Jurisdiction.  The  plaintiff 
obtained  a  decree  against  the  defendant  in  the  Zillah 
Court  of  Angikarmal,  in  the  State  of  Cochin.  The 
defendant  was  a  resident  in  Bombay,  and  the 
plaintiff  sought  to  execute  the  decree  against  him  in 
Bombay.  Notice  under  s.  245B  of  the  Civil  Proce- 
dure Code  (Act  XIV  of  1882)  was  served  upon  the 
defendant  calling  upon  him  to  show  cause  why  he 
should  not  be  committed  to  jail  in  execution.  The 
plaintiff  relied  upon  s.  229B  of  the  Civil  Procedure 
Code.  The  defendant,  as  cause  against  the  execu- 
tion of  the  decree,  alleged  that  the  decree  was  passed 
by  the  Cochin  Court  without  jurisdiction,  and  that 
it  had  been  fraudulently  obtained  by  the  plaintiff. 
The  Court  refused  to  commit  the  defendant.  Held, 
on  the  facts  as  presented  in  the  affidavit,  that  the 
Court  in  Cochin  had  no  jiwisdiction  over  the  defend- 
ant, and  that  the  plaintiff  obtained  the  decree  by 
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misrepresentation  and  concealment  of  essential 
facts.  Heldy  also,  that  the  Court  was  entitled  to 
exercise  a  judicial  discretion  as  to  whether  it  would 
put  into  force  the  provisions  of  s.  229B  of  the  Civil 
Procedure  Code.  No  duty  is  cast  upon  the  Court 
to  execute  a  decree  which  can  be  shown  to  have 
been  passed  without  jurisdiction  or  obtained  by 
fraud.  S.  229B  of  the  Qvil  Procedure  Code  does 
not  remove  the  decree  of  a  Native  State  falling  with- 
in its  purview  from  the  category  of  foreign  judg- 
ments. It  merely  alters  the  procedure  by  which 
such  a  judgment  can  have  efEect  given  to  it  in 
British  India.  Notwithstanding  the  section,  such 
a  decree  still  remains  a  foreign  judgment,  and  its 
effect  is  removed  by  showing  want  of  jurisdiction  in 
the  Court  which  passed  it.  The  Court  is  not  bound 
to  execute  the  decree  of  a  foreign  Court  which  has 
been  obtained  by  the  fraud  of  the  plaintiff.  Where 
execution  of  such  a  decree  is  sought,  relief  can  only 
be  obtained  by  pointing  out  the  fraud  to  the  execut- 
ing Court  and  asking  that  Court  to  refrain  from 
executing  the  decree.  The  Court  will  not  send 
British  subjects  subject  to  its  territorial  jurisdiction 
into  a  foreigi  country  to  seek  to  be  relieved  from  a 
fraudulently  obtained  decree,  but  will  itself  refuse  to 
give  effect  to  such  a  decree.  Musa  Haji  Ahmed  v. 
PuRMANUND  NuBSEY     .      I.  Ii.  R.  15  Bom.  216 


11.  MODE  OF  EXECUTION. 

(a)  Generally,   and   Powers   of   Officers    in 

Execution. 


1. 


Decree 


how  con8tru3ted 
for  purposes  of  execution.  A  decree  carmot  be 
extended  in  execution  beyond  the  real  meaning  of  it« 
terms.     Budan  v.  Ramcuandra  Bhuxj(;aya 

I.  Ii.  R.  11  Bom.  537 

Division   of    decree — Execu- 

A  decree  cannot  be  executed,  nor 

and  sold,  in     portions.     Haro 

V.    Tarak   CHANnu\    Bhutta- 


2. 


Hon  in  portions. 

can    it  be  seized 

Sanker   Sandy at< 

CHARJEE       3  B.  Ii.  R.  A.  C.  114  :  11  "W.  R.  488 

See  Nund  Coomar  Futtehdar  v.   Bunso  Gopal 
Sahoy 23  W.  R.  242 

and  GooDUR  Sahoy  v.  Dhonessur  Koer 

7  C.  L.  R.  117 

Severance  of  right 

The  right  under  a  decree  cannot 
be  severed  so  that  the  remedy  against  the  persoa  can 
remain  in  or  pass  to  one,  and  the  alternative  remedy 
against  the  property  pass  to  another.  Padma- 
nabha  v.  Tdanakoti  .     I.  L.  R.  2  Mad.  119 

4. -  Decree     for    land 

and  for  certain  papers — Splitting  execution. 
Where  a  judgment-creditor,  proceeding  to  execute 
a  decree  for  land  and  certain  papers,  failed  to  find 
the  papers,  and  then  instituted  further  proceedings, 
either  to  get  them  or  the  money  payable  iji  default : — 


3.  

under  decree. 


EXECUTION  OF  DECREE— con«(i. 

11.  MODE  OF  EXECUTION— conftf. 

(a)  Generally,  and  Powers  op  Officers  in 
Execution — contd. 

Heldy  that  he  had  adopted  the  only  course  open  to 
him,  and  there  was  no  splitting  up  of  the  decree 
into  different  executions.  '  Wooma  Churn  Chow- 
DHRY  V.  KuMOLAY  Ka^uneb  Dabee    25  W.  R.  58 

5.  Decree    having  continuous 

operation — Decree  needing  yearly  execution. 
Where  a  decree  is  one  of  continuous  operation,  tak- 
ing effect  as  each  year  furnishes  proceeds  for  its 
satisfaction,  it  must  be  executed  each  year  accord- 
ing to  the  law  of  procedure  then  in  force.  Vishnu 
Sakharam  Nagarkar  v.  EIrishnarao  Malhar 

I.  L.  R.  11  Bom.  153 

6.  -_ Adaptation    of     mode      of 

execution  to  nature  of  case — Civil  Procedure 
Code  {Act  VIII  of  1859),  s.  212.  The  words  "  other- 
wise as  the  case  may  be  "  in  s.  212  meant  that  the 
mode  of  execution  was  to  be  adapted  in  each  case  to 
the  nature  of  the  particular  rehef  sought  to  be  en- 
forced under  the  decree.  Denonath  Ruckit  v. 
MuTTY  Lall  Paut^ 

1  Ind.  Jur.  O.  S.  135  : 1  Hyde  158 

7. Former  mode  of  execution 

in  High  CoMct— Practice  of  High  Court— Civil 
Procedure  Code,  1859,  s.  250.  The  practice  of  the 
High  Court  under  the  Civil  Procedure  Code,  on  the 
execution  of  decrees  for  money,  either  against  im- 
moveable or  moveable  estate,  has  been,  in  the  first 
instance,  to  issue  a  writ  of  attachment,  and  subse- 
quently, on  its  return  by  the  Sheriff  duly  executed, 
to  issue  a. writ  directing  a  sale.  The  writ  of  fi.  fa. 
which  issued  from  the  Supreme  Court  was  an  au- 
thority to  the  Sheriff  not  only  to  seize,  but  also  to 
sell.  S.  250  of  the  Civil  Procedure  Code  applied 
neither  to  executions  against  immoveable  property 
nor  to  executions  against  debts  due  to  the 
defendant ;  and  in  order  to  give  to  third  parties  full 
opportunity  of  vindicating  their  right  before  sale 
and  also  to  give  the  defendant  an  opportunity  of 
paying,  it  has  not  been  usual  to  issue  process  of 
attachment  and  sale  simultaneously  oven  against 
personal  property,  and  it  would  not  seem  to  be 
proper  to  do  so,  except  under  special  circumstances. 
Financial  Association  of  India  and  China  v. 
Pranjivandas  Harjivandas  .    3  Bom.  O.  C.  25 


8. 


Execution    against    person 


or  property — Decree  for  sale  of  hypothecated  prom 
perty  and  against  judgment-debtor  personally — • 
Execution  against  judgment-debtor^ s  person — Decree- 
holder  entitled  to  proceed  against  property  or  person 
as  he  might  think  fit.  Where  a  decree  upon  a 
hvpothecation-bond  allows  satisfaction  of  the 
debt  from  the  hypothecated  property  and  also 
from  the  judgment-debtor  personally  and  con- 
tains no  condition  that  execution  shall  first  be 
enforced  against  the  prop«irty,  and  where  there 
is  no  question  of  fraud  being  perpetrated  on  the 
judgment-debtor,  there  is  no  principle  of  equity 
which  prevents  the   decree-holder   from  enforcing 
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(a)    Generally,    and    Powers    of    Officers   in 
Execution — contd. 

his  decree  against  the  judgment-debtor's  person 
or  property,  whichever  he  may  think  best.  Wali 
Muhammad  v.  Turah  Ali,  I.  L.  E.  4  All.  497, 
■explained.     Johari  Mal  v.  Sant  La.l 

I.  L.  R.  9  All.  484 

9.  Decree  of  Appellate  Court- 
Decree  referring  to  judgment.  Where  the  judg- 
ment of  an  Appellate  Court  directed  that  a  certain 
sum  over  and  above  what  had  been  decreed  to 
him  in  the  Court  of  first  instance  should  be  de- 
creed to  the  appellant,  but  the  decree  of  the 
Appellate  Court  did  not  specify  the  sums  that  would 
be  due  to  the  appellant  under  that  decree,  except  by 
reference  to  the  judgment  on  which  it  was  based  and 
to  the  decree  of  the  Court  of  first  instance  : — Heldy 
that,  though  the  decree  as  thus  drawn  was  informal, 
yet,  as  the  amount  due  to  the  decree-holder  was 
ascertainable  from  the  record,  and  the  decree  was 
thus  practically  capable  of  execution,  execution 
should,  as  a  matter  of  equity,  be  granted  to  the  de- 
cree-holder.    Jawahir  Mal  v.  Kistitr  Chand 

|I.Ii.  11.13  All.  343 

10.  Against  what  property  de- 
cree may  be  executed — Property  hypothecated 
to  debtor.  Heldy  that  a  decree-holder  is  entitled  to 
execute  his  decree  against  any  property  devolving 
on  the  judgment-debtor  before  the  decree  has  been 
fully  executed,  and  this  without  reference  to  whe- 
ther the  property  was  hypothecated  to  him  ;  and 
that  the  denial  of  the  judgment-debtor  that  he  is 
interested  in  the  property  which  it  is  sought  to 
make  subject  to  execution  can  have  no  effect. 
BuLDEO  Singh  v.  Dwarka  Doss      .1  Agra  169 

11. Execution         of        decree 

against   party    holding    another   decree — 

Collector'' s  Court — Sale  of  decree — Appointment  of 
munager.  Where  a  Deputy  Collector  executes  a 
decree  against  a  party  holding  another  decree  from 
his  own  Court,  he  ought,  instead  of  seUing  that  other 
decree  to  appoint  a  manager  under  the  provisions  of 
Act  VIII  of  1859  to  reaUze  the  judgment-debt  due 
thereon.  Ramchtjnder  Roy  v.  Ram  Churn  Buk- 
SHEE 9  W.  R.  372 


12. 


Decree    declaring    lien  on 


property  without  power  to  sqI\— Civil  Pro- 
cedure Code,  1859,  s.  243.  Where  a  decree  declares 
a  decree-holder's  lien  on  certain  property  without 
distinctly  declaring  his  right  to  sell  the  same,  it 
may  be  executed  as  against  that  property  specially  ; 
but  the  usual  course  of  attachment  and  sale  on  one 
hand,  or  of  attachment  and  management  under  s, 
243,  Code  of  Civil  Procedure,  on  the  other  hand, 
must  still  take  place.  Nuddyabashee  Dass  v. 
REz^i  Chowdhry  ...         15  W.  R.  337 

13. Decree     against     railway 

-servant  for  sala.ry— Consent  of  debtor  to  parti- 
cular mode.  The  order  of  a  judgment-debtor 
being  a  railway  servant,  upon  the  paymaster    to 


EXECUTION  OF  DECREE— co»«<Z. 

11.  MODE  OF  EXECVTIO^— contd. 

{a)  Generally,    and   Powers    op   Officbes   in 
Execution — contd. 

satisfy  the  decree  out  of  his  salary,  does  not  alter  the 
case  as  regards  the  mode  in  which  the  Court  should 
execute  its  decree,  which  should  be  as  directed  by 
law  and  not  according  to  the  consent  of  the  judg- 
ment-debtor.    In  re  Macfarlane  .    11 W.  R.  69 


14. 


Decree  for     specific    pro- 


perty— Order  for  production  of  property  by  de- 
fendant after  decree.  There  is  no  provision  of  the 
Civil  Procedure  Code  authorizing  a  Court  to  call 
upon  a  defendant  to  appear  in  Court  and  produce 
property  decreed  to  plaintiff.  The  decree  must  be 
executed  in  the  ordinary  course.  Bhoza  Rughbtjr 
Singh  v.  Bhoza  Raj  Singh    .         .     3  N.  W.  319 

15.  Informality     in   mode    of 

execution — Ground  for  setting  aside  execution. 
In  execution -proceedings  the  Court  will  look  at  the 
substance  of  the  transaction,  and  will  not  be  dis- 
posed to  set  aside  an  execution  upon  mere  technical 
grounds  when  they  find  that  it  is  substantially  right. 
BissEssuR  Lall  Sahoo  v.  Luchmessur  Singh 

Ii.  R.  6  1.   A.  233 


16. 


Warrant  of  arrest,  power 


of    Sheriff's  officer  in   executing — Breaking 

open  door — Assault  and  false  imprisonment.  A 
Sheriff's  officer  in  execution  of  a  bailable  writ  peace- 
ably obtained  entrance  by  the  outer  door,  but,  be- 
fore he  could  make  an  actual  arrest,  was  forcibly 
expelled  from  the  house  and  the  outer  door  fastened 
against  him.  The  officer  obtained  assistance,  broke 
open  the  outer  door,  and  made  the  arrest.  Held, 
that  the  officer  was  justified  in  so  doing.  Heldy  also, 
that  demand  of  re-entry  under  such  circumstances 
was  not  requisite  to  justify  his  breaking  open  the 
outer  door.  Quaere  :  If  indictment  for  assault  and 
false  imprisonment  will  under  such  circumstances 
lie  against  the  Sheriff's  officer.  Aga  Ktjrboolib 
Mahomed  v.  Queen         .         .   3  Moo.  I.  A.  164 


17. 


Power  of  officer  in  execut- 


ing decree — Mamlatdar' a  Court — Bombay  Act  V 
of  1864.  A  Mamlatdar's  Court,  authorized  under 
Act  V  of  1864  (Bombay)  to  give  immediate  posses- 
sion of  lands  aud  premises,  has  the  power  to  direct 
the  breaking  open  of  a  door  when  necessary  to  give 
effect  to  its  decree.  Baji  Dev  v.  Sadashiv  Bhai- 
SHANKAR    ....      5  Bom.  A.  C.  158 


18. 


Right    to    remove    lock- 


Breaking  open  inside  door  of  house.  A  person  exe- 
cuting a  process  directing  a  general  attachment  of 
moveable  property,  having  gained  access  to  a  house, 
has  a  right  to  remove  the  lock  from  the  door  of  a 
room  in  which  he  has  reasonable  ground  for  be- 
lieving moveable  property  to  be  lodged.  Konda- 
SAWMY  Pillay  v.  Kristna  Swamy  Pillay 

5  Mad.  189 


19. 


Civil 


Proce- 


dure  Code,    1859y    s.    233— Execution   of    warrant 
against    moveable    property — Attachment — Removing 

6o2 
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locks.  Under  s.  233,  Act  VIII  of  1859,  a  nazir, 
authorized  to  execute  a  warrant  by  attachment  of 
moveable  property,  has  power  to  remove  locks  put 
by  the  judgment-debtor  on  the  doors  of  godowns  or 
other  places  where  his  property  is  stored,  and  put 
his  own  locks  thereon  for  the  purpose  of  attachment 
and  safe  custody  of  the  property.  Sodamini  Dasi 
V.  Jaoeswar  Stjr 

5  B.  L.  R.  Ap.  27  :  13  W.  R.  339 


20. 


Breaking    open    doors.    A 


Civil  Court's  bailiff,  in  executing  a  process  against 
the  moveable  property  of  a  judgment-debtor,  has  no 
authority  to  use  force  and  break  open  a  door  or 
gate.    Anderson  v.  McQueen  .     7  W.  R.  Cr.  12 

21.  Bailiff  or   Nazir 

— Writ  of  attachment.  A  bailiff  or  nazir  has  autho- 
rity to  break  open  the  door  of  a  shop  in  order  to 
execute  a  writ  of  attachment,  the  previously  existing 
law  on  the  subject  not  being  altered  by  s.  271  of  the 
new  Code  of  Civil  Procedure  (Act  X  of  1877). 
Damodar  Parsotam  v.  Ishvar  Jetha 

I.  L.  R.  3  Bom.  89 

See  Sodamini  Dasi  v.  Jageswar  Sur 

5  B.  L.  R.  Ap.  27 


22. 


Process    of    at- 


tachment  against  person  or  goods — Breaking  open 
doors.  A  Nazir  or  Sheriff  cannot,  under  a  writ  of 
attachment,  break  open  a  defendant's  dwelling- 
house  to  execute  civil  process  against  his  person  or 
goods  if  the  outer  door  is  closed  and  locked,  even 
when  he  finds  that  the  defendant  has  absconded  to 
evade  such  execution.  The  privilege  extends  to  a 
man's  dwelling-house  or  out-house  or  any  oflfice 
annexed  to  the  dwelling-house,  but  not  to  a  building 
standing  at  a  distance  from  the  dwelling-house  and 
not  forming  parcel  of  it.  If,  however,  the  outer 
door  of  the  defendant's  dwelling-house  be  open 
and  the  Sheriff  or  Nazir  enter,  he  may  afterwards 
break  an  inner  door  to  take  the  goods.  Bat 
KuvAR  V.  Vendidas  Gangaram  8  Bom.  A.  C.  127 

23.— 

of  1816, 


8. 


Madras  Reg.  IV 

property   only  liable    to 
of     Village     Munaifs 


30 — Personal 
attachment     in     execution 

decree.  Under  Regulation  IV  of  1816,  the  decrees 
of  Village  Munsifs  cannot  be  executed  against  other 
than  peraonal  property.  Such  decrees  can  be  exe- 
cuted by  a  transferee  of  the  decree  and  against  the 
representative  of  a  deceased  judgment-debtor. 
Kalandan  v.  Pakrichi  .     I.  L.  R.  9  Mad.  878 


24. 


Proceedings    of    Court    of 


Revenue — Restitution  due  in  virtue  of  the  modi- 
fication in  appeal  of  the  decree  of  a  Rent  Court 
—Procedure— Civil  Procedure  Code,  ss.  583  and 
244.  Held,  that,  although  s.  583  of  the  Code  of 
Civil  Procedure  might  be  applied  by  analogy 
to  proceedings  before  a  Court  of  Revenue  under  Act 
XH  of  1881,  s.  244,  could  not  be  applied  to  such 
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proceedings.  The  remedy,  therefore,  of  a  person 
entitled  to  a  refund  inconsequence  of  the  reversal 
or  modification  in  appeal  of  a  decree  passed  under 
Act  XII  of  1881  by  a  Court  of  Revenue  is  two- 
fold, both  by  means  of  an  application  in  execution 
and  by  a  separate  suit.  Durga  Purshad  Roy 
Chowdry  v.  Tara  Prosad  Roy  Chowdry,  8  W.  R.,  P. 
C.  11,  referred  to.  IVIashi-ullah  Khan  v.  IMajib- 
UN-NISSA  (1904)    .         .       I.  L.  R.  26  All.  149 

25.  Payment  of  rent  to  pre- 
vent sale— Bengal  Tenancy  Act  (VIII  of  1SS5), 
ss.  3,  171.  Where  a  decree  made  in  a  suit  for  rent 
was  in  the  main  one  for  rent,  although  it  included 
other  sum  which  were  not  strictly  rent,  within  the 
meaning  of  the  Bengal  Tenancy  Act,  and  in  execu- 
tion tliereof  the  tenure  in  area  was  ordered  to  be 
sold  imder  Chapter  XIV  of  the  Act  and  advertised. 
Held,  that  the  holder  of  an  \mder-tenure  liable  to  hv 
avoided  would  be  justified  in  making  a  payment  to 
prevent  the  gale  of  the  superior  tenure,  and  having 
made  the  payment,  would  be  entitled  to  the  rights, 
which  are  given  to  a  person  who  makes  a  payment 
under  s.  171  of  the  Bengal  Tenancy  Act.  A  lease 
provided  that  a  certain  sum  was  payable  by  a  tenant 
direct  to  the  landlord  as  malikana  and  certain  other 
sums  were  payable  by  the  tenant  for  Govemmei\i 
revenue  and  other  demands,  which  the  landlord  wrs 
himself  bound  to  pay.  Held,  that  the  latter  sums, 
though  not  actually  payable  to  the  landlord,  were 
payable  for  the  use  and  occupation  of  the  land  heltl 
by  the  tenant,  and  might  have  been  made  payable 
to  the  landlord  direct,  although  for  convenience  it 
was  arranged  that  the  tenant  should  pay  them  for 
the  landlord,  and  came  within  the  definition  of  rent 
in  8.  3  of  the  Bengal  Tenancy  Act.  Jnanada 
Sundari  Chowdhrani  r.  Atul  Chandra  Chakra- 
VARTi  (1905)    .         .         I.  L.  R.  32  Calc.  972 


26. 


(6)  Alternative  Decree. 

Decree    for     delivery    of 


moveable  property — Specific  alternative  amount 
payable  in  money.  Where  a  decree  is  for  the 
delivery  of  moveable  property  and  states  the 
amoimt  to  be  paid  as  an  alternative  if  delivery 
cannot  be  had,  the  goods  must  be  delivered  if  capa- 
ble of  deliverj%  but,  if  not  capable  of  delivery,  then 
assessed  damages  should  be  paid.  Kashee  Nath 
KooER  V.  Debkristo  Ramanooj  Doss 

16  W.  R.  240 

(c)  Attachment. 

27. Decree  declaring  attach- 
ment should  be  removed.  A  decree  declaring 
that  an  attachment  should  be  removed  cannot  be 
executed  for  money.  Boydo  Nath'  Shaw  v.  Shum- 
BHOO  Ramnutee  "  .         ,         .25  W.*  R.  59 
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(c)  Attachment — contd. 

28.  Debts    due    to  judgment. 

'debtor,      attachment       of — Ciml       Procedure 
Code,    s.    244 — Attachment   of   decree    held  by    the 
judgment-debtor  against  a  third  party — Objection  by 
judgment-debtor   under   the   attached   decree — Objec- 
tion disallowed — Appeal.     Mewa  Lai  and  another 
held  a  money  decree  against  Ram  Singh.     In  execu- 
'tion  thereof  they  attached  a  mortgage  decree  held 
by  Ram   Singh  against  one  Ishri  Dat.     They  next 
applied  for  the  sale  of  the  mortgage  decree,  which 
they  had  attached  in  execution  of  their  own  money 
» decree.     To  this  Ishri  Dat  objected  that  the  decree 
has  been  already  satisfied.     His  objection  was  dis- 
allowed, and  on  appeal  by  Ishri  Dat  from  the  order 
^  disallowing   the  objection  :   Held,  that  no   appeal 
^ould  He.     Ishri  Dat  v.  Mewa  Lal  (1904) 

I.  L.  R.  26  All.  136 


29. 


Attachment      of 


•debts  due  to  judgment-debtors — Improper  realization 

of  such  debts  by  third  party — Application  to  compel 

f4hird   party   to    disgorge — Limitation — Contempt   of 

Court.     Certain  plaintiffs  attached  before  judgment 

some  debts  due  to  the  defendants.     The  defendants 

sold  the  right  to  collect  those  debts  to  third  parties, 

who,  in  defiance  of  the  attachment,  proceeded  to 

■  collect  some  of  them  for  their  own  benefit.     The 

[plaintiffs,  having  obtained  a  decree  in  their  suit, 

•  appHed  to  the  Court  to  compel  the  third  parties  to 

|;pay  into  Court  the  money  which  they  had  impro- 

iperly  collected  in  defiance  of  the  Court's  order. 

Meld,  that  this  was  not  an  application  in  execution 

)f  their  decree,  but  an  apphcation  to  the  Court  to 

exercise  its  inherent  power  of  punishing  for  contempt 

of  Court,  and  that  the  limitation  rules  provided  for 

[applications  to  execute  decrees  did  not  apply  to  it. 

»<3rODU  Ram  v.  Sueajmal  (1905) 

I.  L.  R.  27  All.  378 


30. 


Application  for 


attachment  of  debts  said  to  be  due  to  judgment-debtor 
— Denial  of  debts  by  alleged  debtors — Procedure. 
Where  a  Court  is  asked  in  execution  of  a  decree  to 
attach  debts  alleged  by  the  decree-holder  to  be  due 
by  third  persons  to''the  judgment-debtor,  it  is  no 
business  of  the  Court  to  determine  in  the  first  ins- 
tance whether  the  debts  are  really  due  or  not,  or  to 
refuse  execution,  if  the  parties  alleged  to  be  debt- 
ors to  the  judgment  debtor  deny  that  they  are  so. 
But  after  attachment  the  Court  may  either  sell  the 
debts  after  giving  notice  to  the  intending  purchasers 
that  the  existence  of  some  of  them  is  denied  by  the 
alleged  debtors,  or  may  appoint  a  receiver  to  realize 
the  debts  by  bringing  suits  against  the  debtors. 
Maharaja  of  Benares  v.  Patraj  Kunwar 
(1905)         .         .         .       I.  L.  R.  28  All.  262 

31.    Fraud   upon  the  Court — 

Fraudulent  sale.  B  (defendant)  obtained  two 
•decrees  against  R,  one  for  R150  and  the  other  for 
R750,  the  latter  amount  being  payable  by  yearly 
instalments  of  R250  each.    About  the  same  time,  K 


EXECUTION  OP  DECREE— confi. 
11.  MODE  OF  EXECUTION— conftf. 
(c)  Attachment — contd. 

obtained  a  decree  against  ^  for  R47.  B  presented 
a  darkhast  for  the  recovery  of  R 182-7-9  under  this 
first  decree ;  and  K  also  about  that  time  presented 
his  darkhast  to  execute  his  decree.  B  then  presented 
another  darkhast  in  respect  of  money  due  under  his 
second  decree,  in  which  he  prayed  for  rateable 
distribution  under  s.  294  of  the  Civil  Procediu'e 
Code  (Act  XIV  of  1882).  In  his  first  darkhast 
B  prayed  for  attachment  and  sale  of  the  property 
belonging  to  B :  and  the  property  was  accordingly 
placed  under  attachment.  Subsequently  B  made 
an  application  to  the  Court  to  allow  him  one  month's 
time  to  raise  money  in  order  to  satisfy  K'a  decree 
and  also  the  first  decree  of  the  defendant.  The 
Court  granted  him  one  month's  time  and  issued  to 
him  a  certificate,  as  required  by  s.  305  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882),  which  expressly 
directd  that  the  amount  realized  by  sale  or  mortgage 
of  the  property  should  be  paid  into  Court  and  not 
to  the  judgment-debtor.  The  property  in  dispute 
was  sold  by  B  to  the  plaintiff  privately ;  and  the 
plaintiff  made  two  applications  to  the  Court,  in 
which  he  stated  that  he  had  produced  before  the 
Nazir  an  amount  of  purchase  money  sufficient 
to  satisfy  X's  decree  and  the  first  decree  of  B,  and 
prayed  that  the  property  might  be  released  from 
attachment.  The  Court  granted  the  applications ; 
but  B  on  the  same  day  applied  to  the  Court  asking 
the  Court  not  to  confirm  the  sale  and  withdraw 
the  attachment,  as  the  sale  to  the  plaintiff  was 
made  to  defeat  his  later  decree.  The  Court  held 
the  sale  to  be  fictitious  and  fraudulent.  B  then  got 
the  property  attached  and  sold  in  execution  of 
his  later  decree  and  purchased  it  himself  with 
the  permission  of  the  Court.  The  plaintiff,  shortly 
atter  this,  filed  a  suit  against  B  to  recover  possession 
of  the  property.  Held,  that  under  the  circum- 
stances it  was  clear  that  a  fraud  was  practised 
upon  the  Court,  and  that  therefore  the  purchase 
by  the  plaintiff  was  vitiated  by  the  fraud.  A 
purchase,  which  has  received  the  sanction  of  the 
Com't,  will  not  be  set  aside  upon  slight  grounds,  but 
if  the  approval  of  the  Court  is  obtained  by  mis- 
representation, or  by  withholding  of  material  in- 
formation, through  the  absence  of  which  the  inform- 
ation furnished  is  misleading,  the  Court  will 
treat  such  misrepresentation  or  withholding  as  fraud 
and  act  accordingly.  Boswell  v.  Coaks,  27  Ch. 
D.  424,  454,  followed.     Atmaram  Ganoji  v.  Bal- 

KRISHNA   MaHADJI  (1905) 

I.  L.  B.  29  Bom.  615 


32. 


Fresh 


attachment — Bia  - 
missal  of  execution  case — Sale  proclamation.  It 
cannot  be  laid  down  as  a  general  proposition  of 
law  that,  because  an  execution  case  has  been  dis- 
missed by  reason  of  no  steps  having  been  taken  by 
the  decree-holder  to  bring,  within  a  certain  time 
limited,  the  property  to  sale,  the  attachment 
already  put  upon  it  necessarily  falls  through.  The 
question  is  one  of  intention.     Hdd,  having  regard 
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(c)  Attachment — concld. 

to  the  scope  of  the  order  dismissing  the  previous 
application,  that  no  fresh  attachment  is  necessary 
before  issuing  a  sale  proclamation.  Gobestda 
Chandra  Pal  v.  Dwabka  Nath  Pal  and  others 
(1906)        .         .         .     I.  Ii.  Ja.  33  Calc.  666 


/ 


(d)   BOXJNDARIES. 


33. 


Declaratory   decree  as   to 

boundaries — Proclamation  of  decree.  The 
holder  of  a  decree  which  declares  that  the  boundary- 
line  laid  down  in  the  survey  map  as  the  boundary- 
line  of  the  plaintiff's  permanently-settled  estate  is 
not  the  true  boundary-line  is  not  entitled  either  to 
have  the  decree  proclaimed  on  the  spot  or  to  have 
the  line  erased  from  the  survey  map.  Rajkrishna 
Singh  v.  Collector  of  Mymensinoh 

19  W.  R.  232 


(e)  Cancelment  op  Lease. 
Decree   for   cancelment  of 


34.  

lease.  A  decree  for  cancelment  of  a  lease  is  virtu- 
ally one  for  possession  in  supersession  erf  that  lease, 
and  may  be  so  executed  by  a  Court  under  Act  X  of 
1859,  by  which  it  has  been  passed.  Mahomed  Faez 
Chowdhry  v.  Shib  Doolaree  Tewaree 

16  W.  R.  103 


(/)  Conditional  Decree. 


35. 


Default  of  defendant— ^are- 


cution  of  decrees — Absolute  and  conditional  decrees — 
Notice — Ex  parte  orders,  inherent  power  of  Court  to 
set  aside — Application  to  set  aside  ex  parte  order  for 
execvtion  of  conditional  decree — Limitation.  The 
Court  has  an  inherent  power  to  deal  with  an  appli- 
cation to  set  aside  an  order  made  ex  parte  on  a  proper 
case  being  substantiated.  Bihee  Tulsiman  v. 
Harihar  Mahato,  9  C.  W.  N.  81,  followed.  When 
a  conditional  decree  is  made,  the  plaintiff  on  the 
default  of  the  defendant  should  apjily  to  the  Court, 
which  passed  the  decree,  on  notice  to  the  defendant 
by  motion  on  notice  or  by  rule  for  an  order  absolute. 
Then,  if  and  when  such  an  order  is  obtained,  appli- 
cation may  be  made  in  the  usual  way  for  execution 
of  the  order  according  to  the  provisions  of  the  Civil 
Procedure  Code.  On  the  plaintiff  applying  on 
notice  for  such  order,  the  Court  will  determine 
the  question,  if  necessary,  directing  the  iisue  to  be 
tried  in  evidence,  whether  there  has  been  default 
of  the  condition  or  not.  If  the  Court  finds  that 
there  has  been  such  default  then  the  plaintiff  will 
be  entitled  to  an  order  absolute  and  should  there- 
after apply  to  execute  that  order.  The  plaintiff 
obtained  a  conditional  decree  on  the  21st  of  Jime 
1905,  which  provided  that  she  would  be  entitled 
to  eject  the  defendant  from  her  premises,  unless 
the    latter    performed  certain*    conditions.     Dis- 
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putes  arose  between  the  plaintiff  and  the  defendant 
re  the  performance  of  the  conditions  and  the  plaint- 
iff on  the  31st  of  August  1905,  without  notice  to 
the  defendant,  applied  for  and  obtained  an  order  for 
ejectment  of  the  defendant.  The  defendant  waa 
ejected  on  the  25th  September  1905.  The  defend- 
ant applied  and  obtained  a  rule  on  the  1st  of 
December  1905  for  setting  aside,  modifying  or 
reviewing  the  order  of  31st  of  August.  Held,  that 
the  defendant's  application  was  not  barred  by 
limitation.  Sudevi  Devi  v.  Sovaram  Agarwalla 
(1906)      .         .         .         .        10  C.  W.  N.  30ft 


36. 


Conditional    de- 


cree— Smaller  sum  payable  if  payment  made  within 
a  time  fixed  by  Court — Decree  of  first  court  fixing- 
time  for  deposit  of  money — Decree  affirmed  by  High 
Court  and  by  Privy  Council — Money  not  paid 
within  time  fixed  by  first  Court — No  extension 
allowed.  A  plaintiff  claimed  the  principal  sum  of 
money  due  on  a  bond  with  interest  at  30  per  cent, 
per  annum  and  the  decree  of  the  court  of  first  ins- 
tance directed  that  if  the  defendant  deposited  the 
money  within  three  months  from  the  date  of  its 
decree,  he  would  be  liable  to  pay  interest  at  the 
rate  of  1 2  per  cent,  per  annum  and  would  be  ex- 
empted from  further  liability.  This  decree  was 
affirmed  by  the  High  Court  and  finally  by  the  Privy 
Council,  but  the  time  for  payment  was  not  extended. 
Held,  that  the  defendant  having  made  default 
in  the  payment  of  the  money  within  the  time 
allowed  by  the  first  court,  he  could  not  claim 
exemption  from  further  liability  and  could  not  bo 
allowed  to"  pay  the  principal  with  interest  at  the 
rate  of  12  per  cent,  from  the  date  of  the  Privy 
Council  decree.  Ghanshyam  Lal  v.  Ram  Xarain 
(1909)    .         .         .         .     I.  L.  R.  31  All  379' 


(g)  Costs. 


37. 


Costs  against    guardian  of 

minor  or  manager  of  lunatic's  estate.  J'he 
Courts  have  discretion  to  allow,  if  the  circumstances 
of  the  case  require  it,  execution  of  a  decree  for  costs 
to  be  taken  out  against- a  guardian  of  a  minor,  or 
a  manager  of  a  limatic's  estate.  Omrao  Stnoh^t'. 
Premnarain  Singh       .         .        24  W.  R.  264 

Sec,  however,  Tara  Sunduree  v.   Rash  Mun- 
JAREB 12  W.  R.  78 

Brojo   Mohun  Mojoomdar  v.   Roodra   Nath 
SuRMAH  Mojoomdar       .         .         15  W.  R.  192 

KOMTTL      ChUNDER      SeN      V.      SURBESSUR      D<^SS 

Goopto 21  W.  R.  298 

and  SHERArxjTooLLAH  Chowdhry  v.  Abedoonissa 
Bibee  ....        17  W.  R.  374 

Brejessuree  Dossee  v.  Kishore  Doss 

25  W.  R.  316 

38. Decree  for   costs    in    rent 

Bxdt—Charge  on  land— Liability  for  costs  of  pur^ 
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chaser.  A  decree  for  costs  incurred  in  a  rent 
suit  is  no  charge  upon  a  talukh  in  respect  of  which 
the  suit  was  instituted,  and  cannot  be  executed 
against  it.  A  subsequent  purchaser  of  a  share  of 
Buch  talukh  does  not  become  liable  as  such  for  any 
portion  of  the  costs  due  under  such  decree.  Roma 
Prosunno  Singhee  v.  Boykanto  Nath  Ghosal 

3  C.  L.  R.  504 


39. 


Order  made  by  a  Judge  in 


I 


chambers  on  client  to  pay  taxed  costs  of 
his  attorney — Civil  Procedure  Code,  s.  267 — 
Right  of  attorney  to  execute  such  order  as  a  decree 
— Rule  183  of  rules  of  High  Court,  Bomhay.  An 
order  obtained  from  a  Judge  in  chambers  by  an 
attorney  against  his  client  for  the  payment  of  costs 
is  a  decree  or  order  to  the  execution  of  which  the 
provisions  of  Ch.  XIX  of  the  Civil  Procedure 
Code  (XIV  of  1882)  apply.  S.  267  of  the  Civil 
Procedure  Code  is  applicable  to  all  the  property  of 
the  judgment-debtor  out  of  which  the  decree  can  be 
satisfied  either  by  delivery  in  obedience  to  the  decree 
or  by  sale.  The  words  "  liable  to  be  seized  "  con- 
tained in  s.  267  of  the  Civil  Procedure  Code  are 
words  of  description  pointing  out  the  kind  of  pro- 
perty in  respect  of  which  an  enquiry  can  be  held, 
viz.,  any  property  which  is  attachable  mider  the 
decree.  Property  of  a  judgment-debtor  which  he 
has  mortgaged  is  prima  facie  liable  to  be  seized  in 
execution  of  a  decree  against  him,  and  the  fact  that 
he  has  moi-tgaged  it  will  not  prevent  its  being 
attached  and  sold  in  execution  of  the  decree  subject 
to  the  mortgage-debt.  A  person  may  be  examined, 
under  s.  267,  in  respect  of  property  which  is  prima 
facie  the  property  of  the  judgment-debtor,  even 
although  such  person  may  allege  that  he  is  a  mort- 
gagee in  possession  of  the  attached  property.  In 
re  Premji  Trikumdas    .   I.  L.  R.  17  Bom.  514 

See  AssTJR  Pitrshotam  v.  Ruttonbai 

I.I1.R.  16  Bom.  152 

40.  Security  for  costs — Sale  of 

properties  given  as  security — Mortgage — Transfer 
of  Property  Act  {IV  of  1882),  ss.  67,  99— Costs- 
Interests  on  costs.  As  security  for  the  costs  of 
the  respondents  in  appeal  to  the  Privy  Council  the 
appellants  executed  a  duly  attested  and  registered 
bond,  whereby  they  ' '  put  certain  immoveable 
properties  in  security  ' '  for  such  costs.  The  Privy 
Council  in  dismissing  the  appeal  awarded  the  res- 
pondents their  costs,  who  thereupon  in  execution 
applied  for  the  sale  of  the  properties  comprised  in 
the  bond  :  Held,  that  the  effect  of  the  bond  was 
to  create  a  mortgage,  and  that  having  regard  to 
s.  99  of  the  Transfer  of  Property  Act,  the  properties 
could  not  be  sold  without  instituting  a  suit  under 
B.  67  of  the  Act,  Girindra  Nath  Mukheriee  v.  Bejoy 
Gopal  Mukherjee,  I.  L.  R.  26  Calc.  246;  Abdul 
Karim  v.  Salimun,  I.  L.  R.  27  Calc.  190,  and  Gokul 
Mandar  v.  Padmanand  Singh,  I.  L.  R.  29  Calc.  707, 
referred  to.  Ramji  Haribhai  v.  Bai  Parvati,  I.  L.  R. 
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27  Bom.  91  ;  Ganga  Dei  v.  Shiam  Sundar,  {1903) 
All.  W,  N.  201f  and  Janki  Kuar  v.  Sarup  Ram, 
I.  L.  R.  17  All.  99,  dissented  from.  Bans  Bahadur 
Singh  v.  Mughla  Begum,  I.  L.  R.  2  All.  604,  and 
Shyam  Sundar  Lai  v.  Bajpai  Jainarayan,  I.  L.  R. 
30  Calc.  1060,  distinguished.  When  the  order  of 
the  Privy  Council  awards  costs,  but  is  silent  as  to 
interest  on  the  costs  so  awarded,  it  is  not  competent 
for  the  Court  executing  the  order  to  direct  payment 
of  the  costs  with  interest.  Forester  v.  Secretary  of 
State  for  India,  I.  L.  R.  3  Calc.  161  :  L.  R.  4  I.  A. 
137  ;  Dakhina  Mohan  Roy  v.  Saroda  Mohan  Roy, 
I.  L.  R.  23  Calc.  347,  followed.  Tokhan  Singh 
V.  GiRWAR  Singh  (1905)  .  I.  L.  R.  32  Calc.  494 


{h)  Damages. 

41.  Decree  for  damages.  Pro- 
cedure laid  down  for  working  out  an  incomplete  de- 
cree for  damages.     Muneerun  v.  Museehun 

13  W.  R.  139 


(t)  Declaratory  Decree. 

42.   Execution — Declaratcry  decree. 

Execution  cannot  be  obtained  on  a  merely  decla- 
ratory decree.  Muniyan  v.  Periya  Kulandai 
Ammal  1  Mad.  184 

Jeora  Khan  Singh  v.  Thakooree  Singh 

2  W.  W.  303 


43. 


Decree     giving 


party  a  right  to  a  recurring  payment  of  uncertain 
sums.  A  decree  declaring  a  party  entitled  to  a  con- 
stantly recurring  right  to  receive  certain  payments 
in  kind,  valued  at  a  certain  annual  sum,  cannot  be 
executed  according  to  the  provisions  of  the  Code  of 
Civil  Procedure.  Tata  Chariar  v.  Singara 
Chaeiab    .         .         .       I.  L.  R.  4  Mad.  219 

44.  Mesne  profits — Separate  suit 

— Mesne  profits,  meaning  of — Decree  awarding 
mesne  profits — Construction.  In  1878  the  plaintiff 
obtained  a  decree  declaring  that  he  was  entitled  to 
receive  every  year  from  the  defendant  12  per  cent, 
of  the  rents  and  profits  of  a  certain  inam  village. 
The  decree  also  awarded  mesne  profits  from  the  date 
of  the  institution  of  the  suit.  In  1884  the  plaintiff 
sought  in  execution  of  this  decree  to  recover  his 
share  of  the  profits  of  the  village  for  the  years  1882- 
83  and  1883-84.  Held,  that  the  plaintiff  could  not 
proceed  to  enforce  his  rights  under  the  decree  by 
way  of  execution.  His  remedy  was  by  a  suit  on 
the  right  established  by  the  decree.  The  decree 
had  merely  declared  the  right  of  the  plaintiff  to  a 
certain  share  of  produce,  and  payment  was  ordered 
of  mesne  profits  computed  according  to  certain 
principles.  Such  an  award  was  not  an  award  of  a 
periodical  payment  in  cetemum.  The  very  word 
' '  mesne  ' '  implied  a  terminus  ad  quern  as  well 
as  a  quo,  and  in  the  absence  of  a  special  order  the 
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terminus  was  the  date   of   the   decree.    Vinayak 
Amrit  Deshpande    v.  Abaji  Haibatrav 

I.  li.  R.  12  Bom.  416 


45. 


—  Decree  directing  perform.- 


ance  of  specific  acts — Decree  under  s.  260, 
Civil  Procedure  Code,  1882 — Held,  that  a  decree 
under  s.  260  of  the  Civil  Procedure  Code  which  di- 
rected the  judgment-debtor  to  perform  certain 
specific  acts,  and  which  also  declared  rights  on  the 
part  of  the  decree-holders  against  him,  was  not  inca- 
pable of  being  executed  under  s.  260  on  the  objec- 
tion that  it  was  only  declaratory.  Kisore  Bun 
MoHUNT  V.  Dwarkanath  Adhikari.  Kishore 
Bun  Mohunt  v.  Prosonno  Coomar  Adhikari 

I.  Ii.  R.  21  Calc.  784 
I/.  R.  21  I.  A.  89 


{j)  Immoveable  Property. 

Execution  of  decree  against 


46 

judgment-debtor's  person— Decree  for"saIe  of 
immoveable  property — Purchase  of  property  by  de- 
cree-holder's brother — Equity,  justice,  and  good 
conscience.  W,  the  holder  of  a  decree  for  money, 
which  ordered  the  sale  of  certain  immoveable 
property  in  satisfaction  of  its  amount,  apphed  for 
execution  of  the  decree,  praying  for  the  arrest  of  the 
judgment-debtor.  W'b  brother  had  previously  pur- 
chased such  property  at  a  sale  in  execution  of  ano- 
ther decree  against  the  judgment- debtor,  paying  a 
small  amount  for  it,  in  consequence  of  the  existence 
of  his  brother's  decree.  Held,  that,  under  these 
circumstances,  applying  equity,  the  decree  should 
in  the  first  place  be  executed  against  such  property, 
and  not  against  the  person  of  the  judgment-debtor. 
Wali  Muhammad  v.  Turab  Ali 

I.  L.  R.  4  All.  497 


47. 


Purchase  by  decree-holder 


at  sale  in  execution  of  his  decree — Suit 
for  land  and  mesne  profits — Decree  modified  in  second 
appeal — Attachment  and  sale  of  lands  for  mesne  pro- 
fits pending  appeal — Sale  under  attachment — Purchase 
by  judgment-creditor  and  suit  to  recover  lands  pur- 
chased— Maintainability.  K  obtained  a  decree 
against  R,  on  a  hypothecation  bond,  purchased  the 
hypothecated  property  in  execution  and  assigned 
his  right  under  the  purchase  to  the  present  plaintiff. 
Plaintiff  sued  the  present  defendant  and  others  for 
the  recovery  of  the  lands  and  obtained  a  decree  for 
possession  and  mesne  profits.  The  High  Court,  in 
second  appeal,  held  that  plaintiff  was  entitled  to  re- 
cover possession  of  only  three-fourths  of  the  lands 
and  mesne  profits  of  such  three-fourths,  and  that  de- 
fendant's  share  in  the  lands,  namely,  one- fourth, 
was  affected  neither  by  the  decree  obtained  by  K, 
nor  by  the  execution  proceedings  under  it.  While 
that  second  appeal  was  pending,  plaintiff  had 
attached  other  lands  belonging  to  the  defendant  on 
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account  of  the  mesne  profits  awarded  to  him  by  the 
decree  then  under  appeal,  caused  them  to  be  sold 
and  became  the  purchaser  thereof  for  R70,  the  m 
amountof  the  total  mesne  profits  being  R 100.  The  * 
present  suit  was  to  recover  the  lands  so  purchased 
and  it  was  contended  for  the  plaintiff  that,  though 
the  decree  under  which  the  sale  in  question  had 
taken  place  had  been  modified  subsequently,  yet,  in- 
asmuch as  the  purchase  was  for  an  amount  less  than 
the  three-fourths  of  the  mesne  profits,  the  defendant 
was  bound  by  the  sale.  Held,  that  the  plaintiff  was 
not  entitled  to  succeed.  The  rule  is  that,  where  a 
decree-holder  purchases  at  a  sale  in  execution  of  his 
decree,  the  purchase  is  subject  to  the  final  result  of 
the  litigation  between  him  and  his  judgment-debtor 
(though  where  a  third  party  purchases,  the  subse- 
quent modification  of  the  decree  does  not  affect  his 
rights).  The  rules  still  applies,  where  the  property  is 
sold  for  a  sum  equal  to,  or  less  than,  that  eventually 
found  to  be  due.  The  object  of  the  rule  is  to 
prevent  the  interests  of  judgment-debtors  from 
suffering  by  sales  of  their  property  before  their 
liability  is  finally  determined,  and  to  prevent  judg- 
ment-creditors from  profiting  at  the  expense  of 
their  debtors  by  becoming  purchasers  in  sales  pend- 
ing litigation  by  way  of  appeal.  Quaere  :  Whether 
a  decree-holder  purchaser  might,  in  a  suit  properly 
framed,  be  treated  as  if  he  held  a  charge  on  what  he 
purchased  for  what  was  ultimately  found  due  to 
him,  where  the  decree  was  not  altogether  reversed, 
but  only  modified.  Babu  Oowree  Boyyonat 
Pershad  v.  Jodha  Sing,  19  W,  R.  416,  referred  to. 
Nathadu  Sahib  v.  Nallu  Mudaly  (1904) 

I.  L.  R.  27  Mad.  98 


(k)  Injunction. 

48.  Ijimitation — Limitation    Act 

{XV  of  1877),  Sch.  II,  Art.  179— Decree  granting  an 
injunction — Civil  Procedure  Code,  s.  260.  Article 
179  of  the  second  schedule  to  the  Limitation  Act, 
1877,  does  not  apply  to  an  application  asking  the 
Court  to  enforce  a  decree  granting  an  injunction  to 
abstain  from  some  particular  act.  AU  that  the 
Court  has  to  see  is  whether  the  party  bound  by  the 
decree  has  had  an  opportunity  of  obeying  the  decree 
or  injunction,  and  has  wilfully  failed  to  obey  it. 
Ram  Saran  v.  Chhatar  Singh,  I.  L.  R.  23  All.  46,5, 
followed.     Bhaowan  Das  v.  Sukhdei  (1905) 

I.  L.  R.  28  All.  300 


49. 


(l)  Instalments. 

Decree  payable   by  instal- 


ments— Waiver  of  default  in  payment — Right 
to  execute  for  whole  decree.  Where  a  judgment- 
debtor,  by  the  terms  of  a  decree,  was  ordered  to 
pay  the  amount  decreed  by  instalments,  and  failed 
to  pay  two  of  such  instalments,  but  subsequently 
paid  them  in  together  with  a  third  : — Held,  that  as 
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the  decree- holder  had  taken  out  the  amount  paid  in, 
he  had  lost  his  right  to  execute  tjie  unpaid  balance 
of  the  decree  till  a  fresh  default  had  been  made. 
Hub  Pershad  v.  Khowanee      .       5  "N.  W.  18 


50. 


Ground 


for 


making  default  in  payment  of  instalment  under 
decree — Arrest  by  another  creditor.  It  is  not  a 
valid  reason  for  the  non-payment  of  an  instalment  of 
a  judgment-debt  when  due  that  the  judgment-debt- 
or was  prevented  from  paying  it  by  having  been 
arrested  by  his  judgment-creditors  for  another  debt 
three  days  before  the  date  on  which  the  instalment 
was  payable.     Kalee  Churn  Singh  v.  Boodh  Ram 

5  W.  W.  77 


51. 


Payment  by  money- order 


— Decree  payable  by  instalments — Tender — Payment 
by  money-order  where  creditor  had  to  send  to  the 
Post  Office  for  the  money — Implied  authority  to 
pay  in  a  certain  manner.  A  juc^ment-debtor 
under  instalment  decree  remitted  the  amount 
payable  on  account  of  one  instalment,  to  one 
of  the  decree-holders,  by  money-order.  The 
decree-holder  payee  was  at  the  time  living  in  a 
village  where  he  would  have  had  to  go  himself 
or  send  someone  to  take  the  money  from  the  Post 
Office ;  but,  on  the  other  hand,  two  previous 
instalments  had  been  paid  in  a  similar  manner 
without  objection  on  the  part  of  the  decree-holder. 
On  this  occasion  the  decree-holder  payee  temporized, 
so  that  the  money  was  not  at  once  returned  by  the 
Post  Office  to  the  sender,  and  subsequently  applied 
for  execution  of  the  whole  decree  on  the  ground 
that  there  had  been  no  valid  payment  of  this 
instalment.  Held,  that  the  decree-holder,  by  not 
refusing  the  money-order  at  once,  had  prevented 
the  judgment-debtor  from  having  an  opportunity  to 
pay  the  instalment  within  time  :  he  had  not  acted 
in  good  faith,  and  ought  not  to  be  allowed  to  take 
advantage  of  his  action,  even  in  the  previous 
acceptance  of  payments  made  in  the  same  manner 
did  not  amount  to  an  implied  authority  to  the 
judgment-debtor  to  pay  by  money-order.  Polglass 
V.  Oliver,  37  R.  R.  623,  referred  to.  Keshan  Prasad 
V.  Beni  Ram  (1901>  .     L  L.  R  24  AIL  85 


52. 


(m)  Joint  Property. 
—    Decree  in   a  suit   for    im- 


moveable property  sold  in  execution  for 
debt  of  one  member  of  joint  family — Declar- 
ation of  lien  in  decree.  In  a  suit  by  certain  mem- 
bers of  a  joint  Hindu  family  to  recover  from  the 
auction -purchaser  certain  immoveable  property 
which  had  been  sold  in  execution  of  a  decree  against 
one  member  of  the  family,  a  decree  wa6  obtained  for 
possession  subject  to  a  lien  in  favour  of  the  defend- 
ant for  the  repayment  of  the  debt  for  which  the 
original  decree  had  been  made,  with  interest  at  6 
per  cent,  up  to  date  of  realization.     Held,  that  the 


EXECUTION"  OP  DECBEE— confi. 

11.  MODE  OF  EXECUTION— co»«(?. 

(m)  Joint  Property — contd. 

condition  in  favour  of  the  defendant  was  not  a  de- 
cree, and  could  not  be  treated  as  such  so  as  to  be 
capable  of  being  put  in  execution.  Ramanagra 
Singh  v.  Ramyad  Singh      .         5  C.  L.  R.  176 


53. 


■^  Decree    against  joint    im- 


moveable property — Sale  of  undivided  share. 
Where  an  execution -debtor  is  joiatly  interested  with 
another  person  in  immoveable  property  which  the 
execution -creditor  seeks  to  sell  in  execution  of  his 
decree,  the  ordinary  procedure  for  a  Court  executing 
the  decree  to  adopt  is  to  put  up  for  sale  the  right, 
title,  and  interest  of  the  judgment-debtor  in  his 
undivided  share  of  the  property  to  be  sold.  Mathtj- 
RADAS  Govardhandas  V.  Fatmaxjlka  Begum 

5  Bom.  A.  C.  63 


54. 


Decree  naming  no  specific 


shares.  In  execution  of  a  decree  which  merely 
declared  that  the  right  of  a  judgment-debtoc  in 
certain  property  extended  to  two-thirds  of  it, 
the  lower  Court  divided  the  property  before  selling 
the  debtor's  share.  Held,  that,  as  the  decree  did 
not  specify  that  any  particlar  portion  of  the  pro- 
perty belonged  to  the  debtor  as  his  share,  his  right, 
title,  and  interest  in  the  property  could  only  be 
sold,  and  that  the  determination  of  this  right  must 
be  left  for  future  adjudication  between  the  pur- 
chaser and  the  co-sharer  of  the  debtor,  imless  an 
arrangement  could  be  arrived  at.  Atmaram  Kali- 
ANDAS  V.  Fatma  Begam         .     5  Bom  A.  C.  67 


55. 


Family   dwelling-house — 


Joint  property—Act  VIII  of  1859,  s.  224. 
A  decree-holder  purchased,  in  execution  of  his 
decree,  the  right,  title,  and  interest  of  the  judg- 
ment-debtor, a  member  of  a  joint  Hindu  family, 
in  the  family  dwelling-house  and  land  attached. 
Held  per  Norman,  Trevor,  Loch,  and  Bayley,  J  J., 
that  8.  224  of  Act  VIII  of  1859  did  not  apply  ; 
that  A  was  entitled  to  actual  possession  of  the  share 
of  his  judgment-debtor  in  the  house  as  well  as  in  the 
land,  but  his  share  must  be  marked  out  so  as  to  cause 
the  least  possible  inconvenierce  to  the  other  mem- 
bers of  the  family.  Per  Kemp,  J.  An  equivalent 
in  value  of  the  share  in  the  house  should  be  appor- 
tioned to  him  out  of  the  land,  which  greatly  exceed- 
ed the  dwelling-house  in  value.  Buoi  Kesal  Roy 
V.  Samasundari 

B.  li.  R.  Sup.  Vol.  172  :  2  W.  R.  Mis.  30 

BsHAN  Chander  Banerjee  v.  Ntjnd  Coomer 
Banerjee        ....        8W.  R.  239 

See  RuGHOONATH  Panjah  v.  Luckhtjn  Chander 
Dullal  Chowdhry  .         .         .      18  W.  R.  23 


56. 


Faintly      dwell- 


ing-house. Suit  by  purchaser  of  a  decree  for  the 
debtor's  share  in  a  family  dwelling-house,  with  gar- 
dens and  tanks.  Held,  that  as  the  suit  was  for 
a  share  of  the  house  and  groimd,  however  worthless 
the  land  might  appear  without  the  residence,  or 
however  inconvenient  might  be  the  intrusion  of  a 
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EXECUTION  OF  DECREE— confrf. 

11.  MODE  OF  EXECUTION— confd. 
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stranger,  the  plaintiff  was  entitled  to  an  adjudica- 
tion of  his  claim  to  the  land.  Btjddtjn  Chtjnder 
Maduck  v.  Chitndee  Coomar  Shaha 

5  W.  R.  218 


57. 


Family    dwell- 


ing-house. In  a  suit  for  possession  by  the  auction - 
purchaser  of  a  judgment-debtor's  share  in  a  family 
residence,  possession  was  ordered  to  be  given  to  him 
80  aa  not  to  annoy  or  insult  the  inmates  of  the  house  ; 
and  as  the  plaintiff  could  not  use  the  family  stair- 
case without  exposing  the  ladies  of  the  family  to 
annoyance,  and  was  obliged  to  build  a  separate  stair- 
case, he  was  held  entitled  to  compensation  to  the 
value  of  ,his  share  in  the  family  staircase.  Oodhoy 
Chtjnder  Mtjllick  v.  Pitamber  Pyne 

6  W.  R.  Mis.  75 


58. 


Family    dwell- 


ing-house— Sale  in  execution  of  decree — Share  in 
joint  family  property — Service  rents — Right  of 
purchaser.  Where  the  interest  of  one  of  several 
joint  tenants  in  a  family  dwelling-house  and  in 
certain  lands  let  out  on  service  tenure  is  sold  in  exe- 
cution, the  purchaser  is  entitled  to  joint  possession 
of  the  dwelling-house  with  the  other  shareholders, 
and  also  to  a  right  to  share  in  the  service  rontfi. 
Bijoi  Kesal  Roy  v.  Samasundari,  B.  L.  R.  Sup. 
Vol.  172,  commented  on.  Rajanikanth  Biswas  r. 
Ram  Nath  Neogy       .     I.  L.  R.  10  Calc.  244 


59. 


Decree    against    an    un- 


divided brother — Mortgage  of  joint  jjroperty. 
A,  an  undivided  member  of  a  Hindu  family,  mort- 
gaged part  of  the  family  property  by  way  of  condi- 
tional sale  to  5  to  secure  a  loan.  5  having  sued  ^ 
personally  for  the  amount  due,  A  admitted  the  mort- 
gage and  said  he  would  surrender  the  property  in 
discharge  of  the  debt,  and  a  decree  was  passed  ac- 
cordingly. A^B  undivided  brothers  intervened  in 
execution.  Held,  that  the  decree,  not  being  passed 
against  the  joint  family  or  its  representative,  and 
not  describing  the  property  which  it  directed  to  be 
delivered  to  the  plaintiff  by  way  of  absolute  sale 
to  be  family  property,  could  not  be  executed  against 
the  family  property.     GuRUVArpPA  v.  Thimma 

I.  Ii.  R.  10  Mad.  316 


60. 


Execution     against    tar- 


wad  property — Decree  for  maintenance  against 
kamavan.  A  member  of  a  Malabar  tarwad,  having 
obtained  a  decree  for  maintenance  against  her 
kamavan,  assigned  the  decree  to  the  plaintiff, 
who  proceeded  to  execute  it  against  the  tan^'ad  pro- 
perty. The  then  kamavan  objected,  and  his  claim 
was  allowed.  In  a  suit  by  plaintiff  to  have  it 
declared  that  ho  was  er.  titled  to  execute  the  decree 
against  taiwad  property : — Held,  that  the  plaintiff 
was  entitled  to  execute  the  decree  against  the 
tarwad  property.     Chandu  v.  Raman 

I.  L.  R.  11  Mad.  378 

61. Money-decree  against  de- 

ceased  member — Joint  Hindu  family — Execution 


EXECUTIOK"  OP  DECREE— confrf. 
11.  MODE  OF  EXECUTION— cow«. 

(m)  Joint  Property — conid. 

after  judgment- debtor^  s  death  against  joint  family 
property  not  allowed.  The  mere  obtaining  of  a 
simple  money-decree  against  a  member  of  a 
joint  Hindu  family  without  any  steps  being  taken 
during  his  lifetime  to  obtain  attachment  under 
or  execution  of  the  decree  does  not  entitle  the  decree- 
holder,  after  the  judgment-debtor's  death  and  & 
subsequent  partition,  to  bring  to  sale  in  execution  of 
the  decree  the  interest  which  the  judgment-debtor 
had  in  the  joint  family  property.  Suraj  Bunm  Koer 
V.  Sheo  Pershad  Singh,  I.  L.  R.  5  Cede.  148  ;  Rai 
Balkishen  v.  Rai  Sit<iram,  I.  L  R.  7  All.  731  ;  and 
Balbhadar  v.  Bisheshar,  I.  L.  R.  8  All.  695  ;  refer- 
red to.    Jagannath  Prasad  v.  Sita  Ram 

I.  L.  R.  U  AIL  302 


62. 


Money-decree  against  father 


— Joint  Hindu  family — Money-decree  against  father 
sought  to  he  executed  after  his  death  against  joint 
family  property  in  the  hands  of  the  son — Civil  Pro- 
cedure Code,  8S.  234  and  244.  A  creditor  of  a 
father  in  a  joint  Hindu  family  governed  by  the  law 
of  the  Mitak8hara,who  has  obtained  a  simple  decree 
for  money  in  a  suit  against  the  father  alone,  cannot 
obtain  execution  of  that  decree  against  the  joint 
family  property  or  any  part  of  it  in  the  hands  of  the 
son  in  a  proceeding  against  the  son  in  execution  of 
that  decree  instituted  after  the  death  of  the  father, 
and  not  being  a  proceeding  in  continuation  of  an 
attachment  of  the  property  effected  during  the  life- 
time of  the  father  ;  the  proceeding  in  execution  not 
being  barred  by  the  law  of  limitation,  and  the  son 
not  being  precluded  by  any  estoppel  from  proving 
that  the  property  was  joint  family  property  at  the 
time  of  his  father's  death,  and  is  in  his  hands  ances- 
tral property,  and  not  assets  representing  what  was 
at  the  time  of  his  father's  death  separate  property 
of  his  father.  But  in  such  a  case,  if  the  creditor 
desires  to  obtain  a  remedy  against  the  ancestral 
property  or  any  part  of  it  in  the  hands  of  the  son,  he 
must  seek  that  remedy  in  a  suit  against  the  son,  in 
answer  to  which  suit,  when  brought,  the  son  will  be 
entitled  to  prove  that  the  suit  is  barred  by  limitation , 
that  the  debt  was  tainted  by  immorality,  or  any 
other  matter  that  would  be  a  defen«.*e  against  the 
son.  Suraj  Bunsi  Koer  v.  Sheo  Proshad  Singh, 
I.  L.  R.  5  Calc.  148  :  L.  R.  6  I.  A.  88  ;  Nanomi 
Bahuasin  v.  Modhun  Mohan,  I.  L.  R.  13  Calc.  21  : 
L.  R.  13  I.  A.  1  ;  Badri  Prasad  v.  Madun  Lai,  I.  L. 
R.  15  All  751  ;  Seth  Chand  Mai  v.  Durga  Dei,  I.  L. 
R.  12  All.  313  ;  Cregg  v.  Rowlands,  L.  R.  3  Eg.  373  ; 
Payne  v.  Parker,  L.  R.  1  Ch.  A  pp.  327  ;  Chowdry 
Wahid  All  V.  Jumaee,  11  B.  L.  R.  149 :  18  W. 
R.  185  ;  Raghiibar  Dyal  v.   Hamid  Jan,  I.  L.  R. 

12  All.  73 ;  Sangili  Virapandia  Chinnathambiar 
V.  Alwar  Ayyangar,  I.  L.  R.  3  Mad.  42  ;  Kama- 
taka  Hanumantha  v.  Andukuri  Hanumayya,  1.  L. 
R.  5  Mad.  232 ;  Mulhia  v.  Virammal,  I.  L.  R. 
10  Mad.  283  ;  Ariabudra  v.  Dorasami,  I.  L.  R.  11 
Mad.    413 ;  Venkatarama  v.   Senthivelu,  I.   L.   R. 

13  Mad.  265  ;  Balbir  Singh  v.  Ajudia  Prasad,  /► 
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L.  B.  9  AIL  142  ;  Jagannath  Prasad  v.  Sita  Ram, 
I.  L.  R.  11  All.  302  /  and  Beni  Pershad  v.  Parhati 
Koer,  I.  L.  B.  20  Calc.  896,  refeiTed  to.  Lachmi 
Narain  v.  Ktjnji  Lal.  Lachmi  Narain  v.  Chote 
Lal      .         .         .         .        I.  L.  B.  16  All.  449 


63. 


Money      decree 


against  father — Execution  against  son  after  the 
death  of  the  father — Ancestral  property  in  the  hands 
of  the  son — Civil  Procedure  Code,  1882,  s.  234.  A 
money-decree  obtained  against  the  father  of  an 
undivided  Hindu  family  can  be  executed  after 
his  death  against  his  sons  to  the  extent  of  the 
ancebtral  property,  that  has  come  into  their  hands 
even  if  the  debt  has  been  incurred  for  the  sole  pur- 
poses of  the  father,  provided  that  it  is  not  tainted 
with  immorality  or  illegality.  If  the  son  against 
whom  the  decree  is  sought  to  be  executed  as  repre- 
sentative of  his  father  takes  the  objection  that  the 
debts  are  tainted  with  immorality,  he  can  do  so 
under  s.  244  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882).  Ariahudra  v.  Dorasami,  I.  L.  R.  11  Mad. 
413,  and  Lachmi  Narayan  v.  Kunjilal,  I.  L.  R. 
16  All.  449,  not  followed.  Umed  Hathisino  v. 
GoMAN  Bhaiji   .         .     I.  L.  B.  20  Bom.  385 


64. 


Hindu  law — 


Joint  Hindu  family — Money  decree  against  father — 
Liability  of  sons  who  were  not  parties  to  decree — Suit 
for  declaration  of  son""  s  liability.  The  plaintiff,  in  a 
suit  upon  a  bond  executed  by  one  Sarju  Prasad, 
obtained  a  simple  money  decree  against  Sarju 
Prasad.  In  execution  of  the  decree  so  obtained, 
the  decree-holder  attached  certain  property  as 
that  of  his  judgment-debtor ;  but  the  sons  of 
the  judgment-debtor  raised  objections,  and  the 
property  was  released  from  attachment.  The 
decree-holder  thereupon  sued  the  objectors,  seeking 
to  obtain  a  declaration  that  the  property  in  question 
was  liable  to  attachment  and  sale  in  execution  of  his 
decree.  Held,  that  the  suit  would  lie,  and  that  it 
was  no  bar  thereto  that  the  plaintiff  had  omitted  to 
make  the  sons  parties  to  his  original  suit.  M ahum- 
mad  Askari  v.  Radhe  Ram  Singh,  I.  L.  R.  22  All. 
307  ;  Dharam  Singh  v.  Angan  Lal,  I.  L.  R.  21 
All.  301  ;  and  Nitayi  Behari  Saha  Paramanick  v. 
Hari  Govinda  Saha,  I.  L.  R.  26  Calc.  677, 
followed.  Nuthoe  Lall  Chowdhry  v.  Shoukee  Lall, 
10  B.  L.  R.  200,  referred  to.  Mathura  Prasad 
V.  Ramchandra  Rao  (1902)  I.  L.  B.  25  All.  57 


65. 


{n)  Maintenance. 
Decree  for    future   main- 


tenance— Arrears  of  maintenance.  Arrears  of 
maintenance  can  be  recovered  by  process  of  execu- 
tion in  a  suit  in  which  a  decree  is  passed  providing 
for  the  payment  of  future  maintenance.  Where 
they  can  be  so  recovered,  they  cannot  be  made  the 
subject  of  a  fresh  suit.  Sinthayee  v.  Thanaka- 
ruDAYEN  dlias  Pondily  Udayan  .     4  Mad.  183 
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(n)  Maintenance — contd. 

Future  maintenance,  right 


to  recover,  in  execution  of  decree  award- 
ing maintenance.  Future  maintenance  award- 
ed by  a  decree  when  falling  due  can  be  recovered 
in  execution  of  that  decree  without  further  suit. 
AsHUTOSH  Bannerjee  v.  Lukhimoni  Debya 

I.  L.  B.  19  Calc.  139 


67. 


Decree  for  monthly  m&in.' 


tena,nce~CiviUProcedure  Code,  1859,  ss.  201,  212. 
— Act  XXIII  of''l861,  s.  15.  A  decree  for  mainten- 
ance to  be  paid  at  a  certain  rate  per  mont  stands 
on  the  same  footing  as  a  decree  ordering  payment 
by  instalments  where  the  decree-holder  may  apply 
for  execution  from  time  to  time  as  the  instalments 
fall  due,  and  the  Court  mav  issue  execution  under 
ss.  201  and  212  of  Act  VIII  of  1859  and  s.  15  of 
Act  XXIII  of  1861.  Peareenath  Brohmo  v. 
Juggessuree  alias  Rakhalee  Dossee 

15  W.  B.  128 


68. 


Decree  directing  payment 


of  a  certain  sum   every   month  for   life^ 

Declaratory  decree.  Where  a  decree  ordered  the 
defendants  to  pay  to  the  plaintiff  the  sum  of  R15 
Xjer  mensem  by  way  of  maintenance  during  her 
lifetime,  and  directed  that  such  maintenance  should 
be  charged  on  certain  zamindari  property  : — Held, 
that  the  decree-holder  could  obtain  the  amount 
ordered  in  execution  of  the  decree,  which  was  more 
than  a  mere  declaration  of  right,  and  which,  by 
allowance  of  a  fixed  rate  per  mensem,  stood  exactly 
on  the  footing  of  a  decree  ordering  payment  by 
instalments.  Peareenath  Brohmo  v.  Juggessuree, 
15  W.  R.  128,  referred  to.  Mansa  Debi  v.  Jiwan 
Lal         ....        I.  li.  B.  9  All.  33 


69. 


Decree  declaring   right  to 


maintenance  and  directing  payment  of 
arrears — Order  for  future  payments — Maintenance 
subsequently  falling  due  arid  enforced  hy  fresh  suit 
or  by  execution  of  decree.  Where  the  Civil  Court, 
upon  the  suit  of  a  Hindu  widow  for  maintenance, 
makes  a  decree  containing  an  order  in  express  terms 
to  the  defendant  to  pay  to  the  plaintiff  the  amount 
claimed  by  her  for  maintenance  during  a  past  period, 
but  as  to  the  future  merely  declares  her  right  to 
receive  maintenance  at  an  annual  rate  from  the 
defendant,  the  proper  way  of  enforcing  the  right 
thus  declared  is  not  by  executing  the  decree,  but 
by  bringing  a  fresh  suit.  Decrees  declaring  a  right 
to  maintenance  and  directing  payment  of  arrears 
should  contain  an  order  directing  payment  of  future 
maintenance.     Visnhu  Shambog  v.  Manjamma 

I.  L.  B.  9  Bom.  108 


70. 


Decree  for  maintenance  of 


wido'W — Liability  of  ancestral  estate.  Mainten- 
ance decreed  to  a  co-parcener's  widow  by  reason  of 
her  exclusion  from  succession  in  a  joint  family  can- 
not be  regarded  as  a  charge  on  the  family  estate,  or 
the  decree  treated  as  a  decree  against  the  managuig: 
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member  of  the  family  for  the  time  being.  A,  the 
widow  of  an  imdivided  member  of  a  joint  Hindu 
family,  obtained  a  decree  foi  maintenance  against 
B,  the  brother  of  her  deceased  husband,  not  ex- 
jjressed  to  be  a  decree  against  the  head  or  repre- 
sentative of  the  joint  family.  B  died,  and  C,  his 
son,  having  been  brought  in  as  his  representative, 
related  the  execution  of  the  decree  by  attachment 
of  the  family  estate.  Held,  that  the  family  estate 
was  not  liable.  Per  Curiam. — In  a  regular  suit, 
C  might  clearly  be  held  liable  to  pay  mainten- 
ance to  A,  and  a  decree  might  be  passed  against 
him ;  but  in  execution  proceedings  the  decree 
must  be  taken  as  it  stands  and  executed  against 
the  son  as  his  legal  representative  in  the  mode 
prescribed  by  s.  234  of  the  Code  of  Civil  Proce- 
dure, and  it  is  not  open  to  extend  the  scope  of 
the  decree  in  such  proceedings.  Karpakambcd  v. 
Suhbayyan,  I.  L.  R.  5  Mad.  234,  approved  and 
followed.     MuTTiA  V.  Vera  mm  al 

I.  L.  R.  10  Mad.  283 


71. 


Enforcement  of  decree  for 


maintenance — Bight  of  suit.  Where  a  decree  in 
a  suit  for  maintenance  gave  the  plaintiffs  a  right  to 
recover  maintenance  for  the  year  previous  to  the 
suit  and  also  declared  their  right  to  maintenance  in 
future,  but  omitted  to  specify  any  precise  date 
on  which  such  maintenance  should  become  payable  : 
— Held,  that  such  decree  was  one  which  could  be 
enforced  from  time  to  time  by  suit.  Vishnu 
Shambhog  v.  Manjamma,  I.  L^  R.  9  Bom.  108, 
approved.  Ashutosh  Bannerjee  v.  Lukhimoni  Debya, 
1.  L.  R.  19  Calc.  139,  distinguished.  Ram  Dial 
V.  Indar  Kuab      .         .       I.  L.  R.  16  All.  179 


72. 


Decree  for  partition  award- 


ing allow^ance  until  minor  member  of 
family  come  of  age — Suit  by  his  widow  for 
allowance  after  his  death.  On  the  21  st  February 
1894,  a  decree  in  a  partition  suit  provided  as  follows  : 
Plaintiff  is  a  minor  twelve  years  old  ;  until  he 
attains  twenty-one  years,  Narayan  (defendant) 
should  for  the  next  nine  years  annually  deliver  to 
him  twenty  maunds  of  paddy,  and  for  this  year  ten 
maunds ;  after  that  plaintiff  should  be  given  one- 
pixth  of  the  family  lands ;  until  then  defendant  is 
not  to  alienate  the  lands. ' '  The  minor  died,  and  in 
1897  his  widow,  Sundri,  as  his  heir,  applied  for  exe- 
cution of  the  decree,  claiming  seventy  maunds  of 
paddy,  being  the  amount  due  at  the  rate  specified 
in  the  decree.  Hdd,  that  in  execution  of  the  decree 
she  was  only  entitled  to  recover  the  arrears  of  the 
allowance  up  to  the  date  of  her  husband's  death. 
When  he  died,  he  was  still  a  minor,  and  the  allow- 
ance ceased,  and  the  share  went  to  his  heirs  by  right 
of  inheritance,  and  was  recoverable  only  by  a 
separate  suit,  and  not  in  execution.  Laeshman 
Darku  v.  Nabayan  Lakshman 

I.  Ij.  R.  24  Bom.  182 


78. 


Enforcement      of     money 


charge  created  by  decree,    by  application. 


EXECUTION  OF  DECREE— conii. 
11.  MODE  OF  EXECUTION— cowfi. 
(n)  Maintenance — concld. 
by  suit — Practice — Transfer  of  Property  Act 
{IV  of  1882),  8.  99— Subsequent  tender— Costs. 
Where  a  decree  creates  a  charge  and  contains  a  direc- 
tion for  its  payment  and  default  is  made  with  respect 
to  it,  the  proper  course  for  its  enforcement  is  not 
simply  to  make  an  application,  but  either  to  apply 
for  an  order  in  the  nature  of  a  decree  for  an  account 
and  sale  or  else  to  institute  a  suit  for  the  piurpose 
of  enforcing  the  charge.  Abhoyessury  Dabee  v. 
Oour  Sunker  Panday,  I.  L.  R.  22  Calc.  859,  and 
Matanginee  Dasi  v.  Chooney  Monee  Dasi,  I.  L.  R. 
22  Calc.  903,  referred  to.  Chundra  Moni  Dassee 
r.  MuTTY  Lal  Mttllick  .  •  2  C.  W.  N.  33 
See  Hemanginee  Dassee  v.  Kumode  Chander 
Dass   .         .         .         .  I.  li.  R.  26  Calc.  441 

3  C.  W.  N.  139 


(o)  Married  Women. 

74. Liability    of  married  tvo- 

men — Arrest — Stridhan.  R,  as  surety  for  her 
husband,  joined  with  him  in  executing  a  bond  for 
R9J.  In  a  suit  brought  upon  the  bond,  a  decree 
A\as  passed  against  both.  R  was  arrested  in  execu- 
tion of  the  decree,  and  brought  before  the  Court. 
She  was  then  asked  if  she  desired  to  apply  to  be 
declared  an  insolvent  under  the  insolvency  sections 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882),  but, 
not  doing  so,  she  was  committed  to  jail.  Subse- 
quently, however,  she  applied  to  be  declared  an 
insolvent,  but  her  application  was  rejected.  She 
then  claimed  to  be  released,  on  the  ground  of  her 
coverture.  The  Judge  rejected  her  application  as 
being  too  late.  On  reference  to  the  High  Court : — 
Held,  that,  although  the  decree  was  absolute  in  its 
terms  and  contained  no  express  limitation  of  ^'s 
liability,  nevertheless  the  law  being  clear  that  she 
could  only  be  liable  to  the  extent  of  her  stridhan,  it 
was  to  be  assumed  that  the  direction  to  pay,  con- 
tained in  the  decree,  had  reference  to  that  fund 
only.    In  re  the  petition  of  Radhi 

I.  li.  R.  12  Bom.  228 


75. 


ip)  Mortoaoe. 

Decree  on  mortgage — Colla- 


teral security — Money-decree  oti  bond.  The  defend- 
ants mortgaged  certain  property  in  the  mofussil  to 
the  plaintiffs  in  April  186G,  and  at  the  same  time,  as 
a  collateral  security  to  the  mortgage,  executed  a 
bond  in  favour  of  the  plaintiffs  and  a  warrant 
of  attorney  to  enter  up  judgment  on  the  bond. 
Judgment  was  entered  up,  and  a  decree  obtained 
thereon  soon  after  the  bond  was  executed.  In 
accordance  with  a  covenant  in  the  mortgage-deed, 
the  mortgagees  entered  into  possession  and  receipt  of 
the  rents  and  profits  of  the  estate,  which  they  were 
authorized  to  receive  for  five  years  from  the  date  of 
the  mortgage.  They  remained  in  possession  for  six 
years,  and  then,  more  than  one  j'ear  having  elapsed 
since  any  proceedings  in  execution  had  been  taken, 
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EXECUTION"  OF  DECREE— confi. 
11.  MODE  OF  EXECVTION—contd. 
(p)  MoETGAGE — contd. 

they  applied  for  execution  of  their  decree  against  the 
mortgaged  property.  The  property  was  out  of  the 
jurisdiction  of  the  Court.  Held,  that,  if  the  applica- 
tion were  granted,  the  execution  of  the  decree  must 
be  limited  to  property  other  than  that  which  was 
the  subject  of  the  mortgage.  There  being  evidence 
to  show  that  the  parties  had  entered  into  an  agree- 
ment for  a  fresh  mortgage  of  the  property  for 
twenty- two  years,  the  application  for  execution  was 
refused.  Brajanath  Ktjndtj  Chowdhry  r. 
GoBiNDMANi  Dasi      .         .     4  B.  L.  R.  O.  C.  83 


76. 


-  Decree       establishing       a 


mortgage  and  directing  sale — Attachment. 
In  order  to  enforce  a  decree  which  establishes  a  mort- 
gage and  directs  a  sale  of  the  mortgaged  premises  in 
satisfaction  of  the  mortgage,  it  is  not  necessary  to 
issue  an  attachment.  If  the  decree  contains,  as 
it  ought  to  contain,  a  direction  for  sale  of  the 
mortgaged  premises,  the  proceeding  under  such  a 
decree  by  attachment  is  unnecessary  as  well  as  ex- 
pensive and  dilatory.  The  direction  for  sale  in  the 
decree  is  in  itself  sufficient  authority  for  the  sale. 
That  direction  is  founded  on  the  specific  lien  or 
charge  on  the  mortgaged  premises  created  by  the 
contract  of  mortgage,  and  not  on  the  executon 
clauses  in  the  Codes  of  Civil  Procedure.     Daya- 

CHAND  V.  HeMCHAND  DhARAMCHAND 

I.  Ii.  R.  4  Bom.  515 


77. 


Decree  for    enforcement  of 


mortgage — Execution  limited  to  mortgaged  pro- 
perty— Equity.  K  brought  to  sale  in  execution  of 
a  simple  decree  for  money  which  he  held  against 
P  certain  property,  and  purchased  it  himself.  The 
property  was  subject  to  a  mortgage  a,t  the  time 
it  was  sold.  Subsequently  a  decree  was  obtained 
against  P  enforcing  this  mortgage,  of  which  K 
became  the  holder.  K  sought  to  have  this  decree 
executed,  not  against  the  mortgaged  property,  but 
against  other  property  belonging  to  P.  Held,  that, 
if  K  purchased  the  property  knowing  that  it  was 
mortgaged,  or  if  in  consequence  of  the  mortgage  he 
purchased  it  for  a  less  sum  than  it  would  otherwise 
have  fetched,  it  would  be  inequitable  to  allow  him 
to  obtain  satisfaction  of  the  decree  out  of  the  other 
property  of  P.      Gulab  Singh  v.  Pemian 

I.  L.  R.  5  All.  842 


78. 


Decree  for    sale    of  mort- 


gaged property — Application  for  execution  he- 
fore  time  allowed  for  payment — Act  IV  of  1882, 
ss.  86,  88.  An  application  for  execution  of  a  decree 
for  sale  of  mortgaged  property  passed  under  s.  88  of 
Act  IV  of  1882  (Transfer  of  Property  Act),  and 
which  directed  that  if  the  decree  were  not  satisfied 
within  two  months  the  property  should  be  sold, 
ought  not  to  be  allowed  before  the  expiration  of  the 
period  therein  provided.  Har  Dayal  v.  Chadami 
Lal      .        .         .         .        I.  Ii.  R.  7  All.  194 


79. 


Beng.  Act   VII 


of    1868 — Surplus     sale-proceeds — Attachment    of 


EXECUTION  OP  DECREE— con<(i. 

11.  MODE  OF  EXECUTION— confer. 

(p)  Mortgage — contd. 

surplus  sale-proceeds.  The  purchaser  of  property - 
sold  subject  to  the  incumbrances  thereon  at  a  sale 
under  Bengal  Act  VII  of  1868  subsequently  became 
the  purchaser  of  a  decree  passed  prior  to  the  sale  in 
a  suit  upon  a  mortgage  of  the  property,  such  decree 
being  declared  not  only  a  charge  on  the  mortgaged 
property,  but  also  personal  against  the  mortgagor. 
Held,  that  the  purchaser  was  not  entitled  to  execute 
the  decree  against  the  surplus  sale-proceeds  under 
such  sale,  although  he  abandoned  his  lien  on  the 
property.     Goluk  Chunder  Mahinta  v.  Surbo- 

MANGALA  DeBI 

I.  L.  R.  6  Calc.  711:  8  C.  L.  R.  189 

80.   Decree    against 

mortgaged  property—Liability  of  judgment-debtor  to 
arrest  under  such  decree — Decree  not  to  be  extended  in 
execution  beyond  its  terms.  A  decree  cannot  be 
extended  in  execution  beyond  the  real  meaning  of 
its  terms.  A  decree  obtained  on  a  mortgage  direct- 
ed that  the  judgment-debtor  should  pay  the  sum 
adjudged  out  of  the  property  mortgaged.  After 
executing  the  decree  against  the  mortgaged  pro- 
perty, the  decree-holder  made  an  application  for 
execution  against  the  person  of  the  judgment-debtor. 
A  notice  was  issued  calling  upon  him  to  show  cause 
why  execution  should  not  be  further  proceeded  with. 
But  the  notice  did  not  give  him  any  intimation 
of  the  application  for  the  arrest  of  his  person.  He 
did  not  appear,  and,  in  his  absence,  an  order  was 
made  for  his  personal  arrest ;  but  the  order  was 
not  executed,  as  the  decree-holder  did  not  pay  the 
process  fee.  Subsequently  a  fresh  application  was 
made  for  execution  against  the  person  of  the  judo-- 
ment-debtor.  Held,  that,  as  the  decree  merely 
provided  for  the  satisfaction  of  the  judgment-debt 
out  of  the  property  mortgaged,  the  decree  could  not 
be  executed  against  the  person  of  the  judgment- 
debtor.     BuDAN  V.  Ramchandra  Bhunjgaya 

I.  L.  R.  11  Bom.  537 


81. 


Decree    for    en- 


forcement  of  hypothecation — Decree  limiting  judg. 
ment-debtor^ s  liability  to  the  hypothecated  property. 
A  decree  upon  a  hypothecation- bond  which  only 
provides  for  its  enforcement  against  the  hypothe- 
cated property,  cannot  be  executed  against  the  per- 
son or  other  property  of  the  judgment- debtor, 
though  an  order  for  costs  contained  therein  may 
be  so  executed.     Pran  Kuar  v.  Durga  Prasad 

I.  L.  R.  10  All.  127 


82. 


Mortgage  by  one 


owner  of  undivided  share  of  estate — Rights  of  mort- 
gagee on  partition  where  the  undivided  share  is 
allotted  to  a  sharer  other  than  the  mortgagor — Exe- 
cution not  against  mortgaged  property,  hut  against 
property  allotted  to  mortgagor.  Where  A  mort- 
gaged to  the  plaintiff  his  undivided  share  in  certain 
land  which  he  held  jointly  with  B,  and  subse- 
quently to  the  mortgage,  by  a  decree  in  a  partition- 
suit    to  which  the  plaintiff  was  not  a  party,  the 
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EXECUTION  OF  DECREE— confti. 

11.  MODE  OF  EXECUTION— conffi. 

(p)  MoBTGAGE — contd. 

mortgaged  property  was  allotted  to  B,  other  pro- 
perty in  substitution  being  allotted  to  A: — Held,  in  a 
suit  against  B  and  the  representatives  of  A  to 
recover  the  sum  due  on  the  mortgage  by  sale  of  the 
mortgaged  property,  that  the  plaintiff  could  not 
proceed  against  the  mortgaged  property,  which  had 
been  allotted  on  partition  to  B,  but  should  be  allow- 
ed to  proceed  against  that  which  had  been  allotted 
in  substitution  to  A,  his  mortgagor.  Byjnath  Loll 
V.  Ramoodeen  Chowdhry,  L.  R.  1  I.  A.  106  :  21 
W.  R.  233,  followed  in  principle.  Hem  Chundeb 
<^HOSE  V.  Thako  Moni  Debi 

I.  li.  R.  20  Calc.  533 


83. 


Mortgage  by  owner 


of  undivided  share  of  estate — Rights  of  mortgagee  on 
partition  where  share  is  allotted  to  a  sharer  other 
than  the  mortgagor.  Land  having  been  granted  to 
several  persons  jointly,  disputes  arose  among 
them  with  reference  to  its  allotment.  The  disputes 
having  been  settled  by  arbitration,  one  of  the  gran- 
tees sold  his  share  to  the  plaintiff.  Before  the 
arbitration,  another  of  the  grantees  mortgaged 
seven  acres  of  the  land  to  A,  who  did  not  become 
a  party  to  the  arbitration.  A  subsequently  ob- 
tained a  decree  on  his  mortgage,  and  proceeded  to 
execute  it  by  attachment.  The  plaintiff  intervened 
in  execution,  but  in  1884  the  Court  passed  an  order 
fltating  that  the  plaintiff's  land  was  not  attached, 
and  in  fact  his  possession  then  remained  undis- 
turbed. A  subsequently  executed  his  decree,  and 
purchased  the  land  brought  to  sale  by  the  Court. 
The  plaintiff's  possession  was  disturbed  under 
colour  of  his  purchase,  and  he  now  sued  in  1889  to 
recover  the  land  sold  to  him.  Held,  that  A  could 
not  execute  his  decree  against  the  share  sold  to 
the  plaintiff,  but  was  limited  in  execution  to  the 
share  allotted  to  his  mortgagor :  the  plaintiff's 
vendor  had  therefore,  after  the  arbitration,  a  good 
title  against  both  A  and  his  mortgagor,  and  the 
plaintiff  was  entitled  to  recover.  Hem  Chunder 
Ohose  V.  Thako  Moni  Debi,  I.  L.  R.  20  Calc.  533. 
and  Byjnath  Loll  v.  Ramoodeen  Choiodhry,  L.  R. 
II.  A.  106  :  21  W.  R.  233,  referred  to.  Pullamma 
V.  Peadosham       .         .       I.  L.  R.  18  Mad.  316 


84. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  8.  43— Right  to  execute  de- 
cree against  subsequently  acquired  interest  of  mort- 
gagor— Decree  against  mortgagor's  unascertained 
share — Subsequent  inheritance  by  the  mortgagors  of 
the  share  of  a  co-owner.  A  Mahomedan  woman, 
together  with  her  eldest  son,  executed  a  mort- 
gage comprising  the  whole  of  an  estate  in  which  her 
younger  children  were  also  entitled  to  certain 
shares.  The  mortgagee  brought  his  suit  on  the 
mortgage,  joining  as  defendants  the  younger  child- 
ren as  well  as  the  mortgagors,  and  obtained  a  decree, 
whereby  the  mortgage  amount  was  made  payable 
' '  on  the  responsibility  of  the  shares  ' '  of  the  co- 
mortgagors  ;  the  suit  was  otherwise  dismissed,  and 
no   personal  decree  was  passed.     Subsequently  the 


EXECUTION  OF  DECREE— cwfti. 
11.  MODE  OF  EXECUTION— con<<i. 
{p)  Mortgage — contd. 

shares  of  the  co-mortgagors  were  increased  by  in- 
heritance from  one  of  the  other  defendants  who  died 
before  the  decree  was  executed.  Held,  that  the 
increased  shares  of  the  mortgagors  were  liable  to  be 
sold  in  execution  of  the  decree.  Ajijuddin  Sahib 
V.  BuDAN  Sahib  .         .     I.  L.  R.  18  Mad.  492 


85. 

perty 


Transfer  of  Pro - 


Act  {IV  of  1882),  ss.  87,  88,  89,  and  93- 
Mortgage — Default  in  payment  on  the  date  fixed 
in  the  decree — Power  to  enlarge  the  time.  In  a 
suit  brought  by  a  mortgagee  for  sale  of  the  mort- 
gaged property,  a  decree  was  passed  on  27th  July 
1895,  directing  that  the  mortgagor  should  pay  the 
mortgage-debt  within  six  months,  and  that  in  de- 
fault his  right  of  redempton  should  be  foreclosed, 
and  the  mortgagee  should  be  at  liberty  to  sell  the 
property.  On  the  27th  July  1898,  the  mortgagee 
applied  for  an  order  absolute  for  sale.  On  the  1 1th 
October  1898,  the  mortgagor  applied  for  permission 
to  pay  into  Court  the  amount  of  the  decree.  Held, 
that  the  application  could  not  be  granted.  The 
case  fell  within  ss.  88  and  89,  and  not  within  s.  87 
or  93,  of  the  Transfer  of  Property  Act.  The  money 
not  having  been  paid  within  the  appointed  time,  the 
Court  was  bound  to  pass  an  order  absolute  for  sale  ; 
it  had  no  power  to  enlarge  the  time  for  payment. 
Nandram  v.  Babaji,  I.  L.  R.  22  Bom.  771,  distin- 
guished.    Taniram  v.  Gajanan 

I.  Ii.  R.  24  Bom.  300 


86. 


Money-decree — 


Transfer  of  Property  Act  {IV  of  1882),  ss.  88,  89, 
90.  A  decree  in  favour  of  a  mortgagee  for  sale 
of  the  mortgaged  property  cannot  be  treated  as 
one  for  money.  According  to  the  Transfer  of 
Property  Act,  ss.  88,  89,  and  90,  the  mortgagee  must 
first  sell  the  mortgaged  property,  and  if  the  net 
proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  due  for  the  time  being  on  the  mortgage, 
and  if  the  balance  be  legally  recoverable  from  the 
mortgagor  otherwise  than  out  of  the  property  sold, 
he  may  ask  the  Court  for  a  decree  for  such  balance. 
GoPAL  Das  v.  Ali  Muhammad 

I.  L.  R.  10  All.  632 


87. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  8S.  88,  90,— Decree  un- 
satisfied by  sale  of  mortgaged  property — Right  to 
decree  for  sale  of  other  than  mortgaged  property. 
The  holder  of  a  decree  on  mortgage  obtained 
an  order  under  s.  88  of  the  Transfer  of  Property 
Act  for  sale  of  the  mortgaged  property,  and  the 
proceeds  of  this,  when  sold,  being  insufficient  to 
satisfy  the  decree,  he  applied  for  a  decree  under 
s.  90  for  the  sale  of  other  properties  belonging  to  the 
judgment-debtor.  The  Subordinate  Judge  refused 
the  application  on  the  ground  that  there  was  no  such 
provision  in  the  order  for  sale  under  s.  88.  Held, 
that  the  decree-holder  was  entitled  to  the  decree 
asked  for.  The  terms  of  s.  90  contemplate  a  decree 
in  the  suit  for  recovery  of  the  mortgage- money  after 
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sale  of  the  mortgaged  properties  under  a  decree 
given  under  s.  88.  The  decree-holder  can  then  apply 
to  the  Court,  and  if  he  can  show  that,  after  the 
sale  of  the  mortgaged  properties,  there  is  still  a 
balance  due  to  him  under  the  decree  obtained  under 
B.  88,  and  that  amount  is  legally  recoverable  from 
the  judgment- debtor,  he  can  ask  for  and  obtain  a 
decree  under  s.  90  for  realization  of  the  balance 
from  other  properties  of  the  debtor.  Sonatun 
Shaw  v.  Ali  Newaz  Khan 

I.  L.  R.  16  Calc.  423 


88. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  ss.  88,  89,  90— Decree  not 
satisfied  by  sale — Recovery  of  balance  due  on  mort- 
gage. The  decree  contemplated  by  s.  90  of  the 
Transfer  of  Property  Act  (IV  of  1882)  can  be  made 
in  the  suit  in  which  the  decree  for  sale  was  passed  ; 
and  it  is  not  necessary  to  institute  a  fresh  suit 
to  obtain  such  decree.     Raj  Singh  v.  Parmanand 

I.  li.  R.  11  All.  486 


89. 


—  Conditional  de- 


cree for  sale  not  made  absolute.  A  conditional 
decree  for  the  sale  of  mortgaged  property  under  s.  88 
of  the  Transfer  of  Property  Act  cannot  be  executed 
unless  and  until  it  is  made  absolute  by  an  order 
passed  under  s.  89.     Ram  Lal  v.  Naeain 

I.  Ii.  R.  12  All.  539 


90. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  90 — Execution  of  decree 
— Mortgaged  property  sold  in  execution  of  a  decree 
held  by  a  different  mortgagee — S.  90  not  appli- 
cable. In  order  to  make  the  remedy  provided  by 
s.  90  of  the  Transfer  of  Property  Act  available,  it  is 
necessary  that  the  mortgaged  property  should 
have  been  sold  in  execution  of  £!ie  decree  held  by  the 
person  applying  for  a  further  decree  under  s,  90. 
S.  90  does  not  apply  where  the  mortgaged  property 
has  been  sold  imder  a  decree  held  by  some  other 
person.  Muhammad  ATcbar  v.  Munshi  Ram, 
All.  Weekly  Notes  {1899)  208,  followed.  Badri 
Das  v.  Inayat  Khan     .     I.  L.  R.  22  All.  404 


91. 


Transfer  of  Pro- 
-Nature  of    decree 


perty  Act  {IV  of  1882),  s.  90- 
contemplated  by  that  section.  The  plaintiff  ob- 
tained a  decree  on  a  hypothecation -bond,  the  decree 
providing  that  the  money  secured  by  the  bond  was 
to  be  realized  by  sale  of  the  hypothecated  property, 
and,  if  that  proved  insufficieat  to  satisfy  the  decree, 
by  sale  of  other  property  of  the  judgment-debtor. 
The  hypothecated  property  was  sold,  and  the  pro- 
ceeds were  not  sufficient  to  satisfy  the  decree.  The 
decree-holder  thereupon  applied  for  enforcement  of 
that  portion  of  the  decree  which  related  to  the  other 
property  of  the  judgment-debtor.  To  this  applica- 
tion it  was  objected  that  it  was  necessary  to  obtain 
a  decree  under  s.  90  of  the  Transfer  of  Property 
Act.  This  objection  was  allowed,  and  the  decree- 
holder  applied  for  and  obtained  a  decree  under  the 
said  section.     The  judgment-debtor  then  appealed 
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{p)  Mortgage— con^d 

against  that  decree  on  the  ground,  amongst  others, 
that,  looking  to  the  terms  of  the  original  decree, 
the  application  under  s.  90  was  superfluous.  Held, 
that  the  decree  contemj)latcd  by  s.  90  of  the  Transfer 
of  Property  Act  is,  in  fact,  an  order  to  be  obtained  in 
execution  of  a  decree  for  sale ;  and  though  in  the 
present  instance  the  application  for  such  a  decree 
may  have  been  superfluous,  it  may  nevertheless 
be  regarded  as  an  application  for  execution  of  a 
decree  by  enforcement  of  a  portion  of  it  against 
property  other  than  the  mortgaged  property. 
Miller  v.  Digambari  Dehya,  All.  Weekly  Notes 
{1890)  142,  distinguished.  Hafiz-ud-din  Ahmad 
V.  Damodar  Das,  All.  Weekly  Notes  {1899)  149, 
and  Raj  Singh  v.  Parmanand,  I.  L.  R.  11  All. 
486,  referred  to.     Durga  Dai  v.  Bh^igwat  Prasad 

I.  L.  R.  13  All.  356 


92. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  90~Decree  against  the 
person  and  other  property  of  the  fudgment-debtor 
as  well  as  against  the  property  mortgaged.  In  a 
suit  for  enforcement  of  a  mortgage-security  the 
plaintiff  prayed  for  a  decree  both  as  against  the 
mortgaged  property  and  also,  in  the  event  of  the 
mortgaged  property  not  reahsi  ig  sufficient  to  satisfy 
his  claim,  as  against  the  other  property  and  the 
persons  of  the  defendants,  and  the  decree  which 
the  plaintiff  obtained  was  framed  in  accordance  with 
the  prayer  in  the  plaint,  that  is  to  say,  the  decree 
expressly  provided  that,  should  the  mortgaged 
property  not  realize  sufficient  to  sitisfy  the  amount 
decreed  to  the  plaintiff,  the  other  property  of  three, 
and  the  persons  of  two,  of  the  judgment-debtors  were 
to  be  liable.  ^eW,  that  such  a  decree  could  be 
executed  against  the'persons  and  other  property  of 
the  parties  named  therein,  without  its  being  neces- 
sary for  the  decree-holder  to  obtain  a  separate  decree 
under  s.  90  of  the  Transfer  of  Property  Act.  Miller 
V.  Digambari  Debya,  All.  Weekly  Notes  (1890) 
142,  referred  to.     Batak  Nath  v.   Pitamb4r  Das 

I.  L.  R.  13  All.  360 


93. 


Rights  of  mort- 


gagee in  respect  of  non-hypothecated  property  of 
the  mortgagor — Res  Judicata — Transfer  of  Pro- 
perty Act  {IV  of  1882),  ss.  68,  88,  89,  and  90— 
Civil  Procedure  Code,  Sch.  IV,  Forms  Nos.  109  and 
128.  Where  there  is  nothing  to  show  a  contrary 
intention  of  the  parties,  every  mortgage  carries 
with  it  a  personal  liability  to  pay  the  money  ad- 
vanced ;  but  a  mortgagee  must  sue  for  his  remedy 
against  the  property  first.  In  so  doing  it  is  immate- 
rial whether  or  not  he  prays  in  his  plaint  for  relief 
against  n  on -hypothecated  property.  Unless  in  ex- 
ceptional cases,  he  can  obtain  such  relief  only  under 
the  provisions  of  s.  90  of  the  Transfer  of  Property 
Act,  and  if  such  relief  is  refused,  the  refusil  will  not 
bar  a  subsequent  appli<'ation  under  s.  90.  Hafiz-ud- 
din  Ahmad  v.  Damodar  Das,  All.  Weekly  Notes 
{1889)  149,  approved.  Batak  Nath  v.  Pitambar 
Das,  I.  L.  B.  13  All.  360,  distinguished.     Sutton  y. 
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Sutton,  L.  R.  22  Ch.  D.  515  ;  Raj  Singh  v.  Parma- 
nand,  I,  L.  R.  11  All.  4:86  ;  Miller  v.  Diganibari 
Dehya,  All.  Weekly  Notes  {1890)  142;  and 
Durga  Dai  v.  Bhagwat  Prasad,  I.  L.  R.  13  All. 
356,  referred  to.  Observations  on  the  meaning 
and  application  of  ss.  88,  89,  and  90  of  the  Transfer 
of  Property  Act.  Explanation  of  the  term  ' '  legal- 
ly recoverable"  in  s.  90.  Sonatun  Shah  v.  Ali 
Newaz  Khan,  I.  L.  R.  16  Calc.  423,  discussed. 
MusAHEB  Zaman  Khan  V.  Inayat-ul-lah 

I.  li.  R.  14  All.  513 


94. 


Transfer  of  Pro- 


perty Act,  s.  90 — Meaning  of  the  term  ' '  legally  re. 
coverahle.'' ^  A  decree-holder  having  obtained  sepa- 
rate decrees  against  his  judgment-debtor  on  two 
unregistered  bonds,  each  for  a  sum  of  less  than  BlOO, 
hypothecating  one  and  the  same  property,  took  out 
execution  on  one  bond  and  brought  to  sale  the 
hypothecated  property,  which  was  purchased  by  a 
third  party.  The  sum  for  which  that  property  was 
sold  was  only  sufficient  to  satisfy  one  decree,  and  the 
decree-holder  accordingly,  within  three  years  from 
the  date  when  the  latter  of  the  two  bonds  fell 
due,  applied  for  a  decree  under  s.  90  of  the  Trans- 
fer of  Property  Act.  Held,  that  under  the  above 
circumstances,  there  was  a  balance  legally  recover- 
able otherwise  than  out  of  the  property  sold,  and 
that  the  decree-holder  was  therefore  entitled  to 
a  decree  under  s.  90.  Miisaheh  Zaman  Khan  v. 
Inayat-ul-lah,  I.  L.  R.  14  All.  513,  referred  to. 
Bageshri  Dial  v.  Muhammad  Naqi 

I.  If.  B.  15  All.  831 


95. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  90— Application  for 
decree  over  against  non-hypothecated  property — 
Balance  legally  recoverable — Limitation.  On  an 
appHcation  imder  s.  90  of  the  Transfer  of  Property 
Act,  1882,  the  time  to  be  looked  at  in  considering 
whether  the  balance  ought  to  be  recovered  is  legally 
recoverable  from  the  mortgagor,  is  the  date  of  the 
institution  of  the  suit  and  not  the  date  of  the 
making  of  the  application  under  s.  90.  Bageshri 
Dial  V.  Muhammad  Naqi,  I.  L.  R.  15  All.  331, 
referred  to.     Hamid-ud-din  v.  Kedab  Nath 

I.  li.  R.  20  All.  386 

96.  — — Court    executing 

decree  not  competent  to  go  behind  its  terms — Transfer 
of  Property  Act  {IV  of  1^82),  ss.  88,  90.  Where 
a  decree  on  a  hypothecation-bond,  besides  decree- 
ing sale  of  the  hypothecated  property,  purported 
also  to  grant  relief  against  the  person  and  non- 
hypothecated  property  of  the  judgment-debtor,  and 
such  decree  remaining  imchallenged  became  final 
in  its  entirety: — Held,  that  it  was  competent  to  the 
decree-holder  by  application  for  execution  of  the 
decree  to  proceed  against  the  non-hypothecated 
•property  of  his  judgment-debtor,  and  it  was  not 
necessary  for  him  to  apply  to  the  Court  for  a  decree 
under  s.  90  of  the  Transfer  of  Proi)eity  Act.     Musa- 
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heb  Zaman  Khan  v.  Inayat-ul-lah,  I.  L.    R.  14  AIL 
513,  distinguished.     Lalji  Lal  v.  Barber 

I.  Ii.  R.  15  All.  334 


97. 


Transfer  of  Pro- 


perty Act,  ss.  88,  90~Decree  not  satisfied  after 
sale  of  mortgaged  property — Procedure  necessary 
to  obtain  balance  of  decree.  Where  a  decree-holder 
has  obtained  a  decree  imder  s.  88  of  the  Transfer  of 
Property  Act  and  on  sale  of  the  mortgage  property 
the  proceeds  of  sale  are  insufficient  to  satisfy  the 
decree,  he  must,  unless  the  decree  gives  him  the  riaht 
to  proceed  against  other  property  or  against  the 
person  of  his  judgment-debtor,  apply  under  s.  90 
of  the  Act  for  a  decree  for  the  balance  remaining 
imsatisfied.  Lalla  Tirhini  Sahai  v.  Lalla  Hur- 
RUK  Narain       .         .        I.  Ii.  R.  21  Calc.  26 

98.  Land  Acquisi- 
tion Act  {X  of  1870),  s.  9 — Acquisition  by  Govern- 
ment of  land  subject  to  a  mortgage — Neglect  of  mort- 
gagees to  claim  compensation — Assessment  of  com- 
pensation in  favour  of  mortgagor — Subsequent 
remedy  of  mortgagee — Transfer  of  Property  Act 
{IV  of  1882),  ss.  88  and  90.  B  M  and  others, 
mortgagees,  obtained  a  decree  under  s.  88  of  the 
Transfer  of  Property  Act,  1882,  for  the  sale  of  the 
mortgaged  property.  Before  execution  of  that  de- 
cree, some  of  the  mortgaged  property  was  taken  up 
by  Government  under  the  provisions  of  the  Land  Ac- 
quisitSon  Act,  1870.  The  mortgagees  never  put  in 
any  claim  with  regard  to  the  mortgaged  property  in 
response  to  the  notification  made  under  s.  9  of  the 
last-mentioneS  Act,  but  subsequently  sought  to 
attach  in  the  hands  of  the  Collector  the  compensa- 
tion money  about  to  be  paid  to  the  mortgagor.  On 
these  facts,  it  was  Alfef,  that  the  mortgagees  were  not 
entitled  to  attach  such  money  in  execution  of  their 
decree  under  the  Transfer  of  Property  Act,  1882. 
Their  remedy  was  to  proceed  against  the  mortgaged 
property  not  taken  up,  and  if  the  proceeds  of  sale 
of  that  were  insufficient,  then  to  apply  to  the  Court 
under  s.  90  of  the  Transfer  of  Property  Act  for  a 
decree  for  the  balance.  Basa  Mal  v.  Tajammal 
HuSAiN  .         .         .         .     I.  Ii.  R.  16  All.  78 


99. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  8s.  88  and  89— Suit  for 
sale  on  a  mortgage — Future  interest.  A  decree  for 
sale  under  s.  88  of  the  Transfer  of  Property  Act, 
1882,  in  a  suit  for  sale  on  a  mortgage  declared  a 
certain  sum  including  principle  and  interest  up  to 
date  of  decree,  to  be  payable  to  the  plaintiff  within  a 
stated  time,  and  also  provided  that  the  decree  should 
carry  future  interest.  The  judgment-debtor  did  not 
pay  within  the  specified  time,  and  subsequently  the 
decree-holder  applied  for  an  order  absolute  for  sale, 
under  s.  89  of  the  above-mentioned  Act.  Held,  that 
the  amount  which  could  be  realized  by  the  decree- 
holder  by  sale  of  the  mortgaged  property  would 
include  future  interest  from  the  date  of  the  decree, 
under  s.  88  to  the  date  of  sale,  and  that  it  was  not 
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necessary  that  specific  mention  of  future  interest 
should  be  contained  in  the  order  under  s.  89  of  the 
Act.     Raj  Kumar  v.  Bisheshar  Nath 

I.  L.  R.  16  All.  270 

See  also  Bhawani  Prasad  v.  Brij  Lal 

I.  L.  R.  16  All.  269 


100. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  SS.88  and  89.  A  decree 
on  a  simple  mortgage  directing  the  sale  of  the  mort- 
gaged property  on  default  of  payment  within  a  fixed 
period  is  substantially  a  decree  nisi  or  conditional 
decree  under  s.  88  of  the  Transfer  of  Property  Act, 
and  cannot  be  executed  unless  it  is  made  absolute  by 
an  order  under  s.  89  of  that  Act.  Ram  Lal  y. 
Narain,  I.  L.  JR.  12  All.  539,  followed.  Siva  Per- 
shad  Maity  y.  Nundo  Lal  Kar  Mahapatra,  I.  L. 
B.  18  Calc.  139,  distinguished.  Poresh  Nath 
Majumdar  y.  Bam  Jodu  Mojumdar,  I.  L.  R.  16 
Calc.  246,  referred  to.  Tara  Prosad  Roy  v. 
Bhobodeb  Roy     .         .  I.  L.  R.  22  Calc.  931 


101. 


Transfer  of  Pro- 


perty Act  (IV  of  1882),  s.  90~Personal  cove- 
nant in  mortgage  to  pay — Application  to  sell  non- 
hypothecated  property — "  Balance  legally  recover- 
able " — Cause  of  action — Limitation.  A  mortgage- 
bond  securing  a  debt  payable  on  demand  provided 
that  for  the  payment  of  the  amount  of  the  mort- 
gage-debt the  immoveable  property  mentioned  in 
it  should  be  held  as  collateral  security,  and  that,  ' '  in 
case  of  this  hypothecated  property  being  insufficient 
for  the  satisfaction  of  the  entire  amount  of  the  bond, 
the  creditors  would  be  at  liberty  to  realize  the 
amount  remaining  due  from  the  obligors  personally 
and  from  their  other  property."  Held,  that  no 
separate  cause  of  action  for  the  personal  remedy 
accrued  after  the  mortgaged  property  was  found 
on  sale  to  be  insufficient  to  satisfy  the  mortgaged 
debt,  but  that  the  cause  of  action  for  both  remedies 
was  one  and  the  same,  and  accrued  when  the  cove- 
nant to  pay  was  broken.  Hence,  the  suit  for  sale 
of  the  mortgaged  property  having  been  brought 
more  than  ten  years  after  the  date  of  the  mortgage, 
the  balance  due  upon  the  mortgage  was  not  legally 
recoverable  otherwise  than  out  of  the  property 
sold,  and  an  application  for  a  decree  under  s.  90 
of  the  Transfer  of  Property  Act  was  not  main- 
tainable. Musaheb  Zaman  Khan  y.  Inayat-ul-lah, 
I.  L.  B.  14  All.  513  ;  In  re  McHenry  :  McDermott 
y.  Boyd,  L.  B.  3  Ch.  290  ;  and  Miller  v.  Bunga  Nath 
Moulick,  I.  L.  B.  12  Calc.  389,  referred  to.  Chat- 
tar  Mal  v.  Thakuri      .     I.  L.  R.  20  All.  512 


102. 


Mortgage-decree 


—Transfer  of  Property  Act  {IV  of  1882),  Decree 
regarded  as  mortgage  decree  under.  In  a  suit  for 
recovery  of  mortgage-money  by  sale,  brought  after 
the  Transfer  of  Property  Act  (IV  of  1882)  had  come 
into  force,  the  decree  of  the  Court  was  :  ' '  That  a 
decree  be  passed  in  favour  of  the  plaintiffs  in  respect 
of  R5,387-10-1.S,  together  with  costs  and  interest  at 
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the  rate  of  6  per  cent,  per  annum  up  to  the  date 
of  realization,  and  that  the  mortgaged  properties 
be  made  liable  {pae  hand  kea  jae)  for  realization  of 
the  decretal  money. ' '  Held,  that  the  decree  was  to 
be  regarded  as  a  mortgage-decree  governed  by  the 
Transfer  of  Property  Act,  though  not  made  in  the 
form  prescribed  by  that  Act ;  and  it  followed  that  it 
was  not  open  to  the  decree-holder  to  proceed  against 
properties  other  than  the  mortgaged  properties 
before  exhausting  the  latter,  and  without  obtaining 
an  order  under  s.  90  of  the  said  Act.  Jogemaya 
Dassi  V.  Thackomoni  Dassi,  I.  L.  B.  24  Calc.  473,  and 
Fazil  Howladar  v.  Krishna  Bandhoo  Boy,  I.  L. 
B.  25  Calc.  580,  referred  to.  Chundra  Nath  Day 
V.  Burroda  Soondury  Ghose,  I.  L.  B.  22  Calc.  813, 
distinguished.  Lal  Behary  Stngh  v.  Habi- 
BUR  Rahman       .         .     I.  L.  R.  26  Calc.  166 

3  C.  W.  N.  8 


103. 


Puisne    mort- 


gagee— Execution  against  properties  outside  the 
local  jurisdiction  of  the  High  Court — Leave  to  sue — • 
Letters  Patent,  High  Court,  1865,  cl.  12 — Applica- 
tion of  restrictive  words  of  that  clause.  Properties 
within  Calcutta  were  mortgaged  to  the  plaintiff,  and 
these  properties,  together  with  other  properties  out 
of  Calcutta,  were  mortgaged  to  a  second  mortgagee. 
In  a  suit  against  the  mortgagor  and  the  second 
mortgagee :  Held,  that,  after  the  usual  mortgage 
decree  was  made,  the  second  mortgagee  had  the  right 
to  proceed  against  the  properties  out  of  Calcutta 
for  the  realization  of  any  balance  of  the  mortgage- 
money  that  might  remain  due  to  him.  The  res- 
trictive words  of  cl.  12  of  the  Letters  Patent, 
1865,  apply  to  the  case  of  a  plaintiff  ;  but  there  is  no 
similar  restraining  provision  applicable  to  a  case 
where  the  person  seeking  the  exercise  of  the  Court's 
jurisdiction  is  the  defendant.  Kissory  Mohun 
Roy  v.  Kali  Churn  Ghose 

I.  L.R.  24  Calc.  190 
1  C.  W.  N.  156 


104. 


Execution     of 


mortgage-decree  by  sale  of  properties  in  the  posses- 
sion of  the  Beceiver — Attachment.  A  judgment-cre- 
ditor can  sell  properties  in  the  hands  of  a  Receiver 
of  the  Court  in  execution  of  a  mortgage-decree, 
although  he  cannot  execute  a  decree  against  such 
properties  by  way  of  attachment  and  sale.  Semhle  : 
A  proceeding  by  way  of  attachment  is  an  inter- 
ference with  the  possession  of  the  Receiver.  Hem 
Chunder  Chunder  v.  Prankristo  Chunder,  I.  L.  B.  1. 
Calc.  403,  distinguished.  Jogendra  Nath  Gossain 
v.  Debendra  Nath  Gossain 

I.  li.  R.  26  Calc.  127 


105. 


Sale    of    mort- 


gaged property — Order  absolute  for  sale — Transfer 
of  Property  Act  {IV  of  1882),  s.  89.  An  order  ab- 
solute for  sale  under  the  provisions  of  the  Transfer 
of  Property  Act  is  not  indispensably  necessary  as  a 
condition  precedent  for  the  sale  of    a  mortgaged 

6p 
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property  in  execution  of  a  mortgage  decree ;  it  is 
sufficient  th?\t  there  is  an  order  for  sale  passed 
on  the  application  of  the  decree-holder.  Siva 
Pershad  Maity  v.  Nundo  Loll  Kar  Mahapatra, 
I.  L.  R.  IS  Calc.  139,  and  Tara  Prasad  Roy  v. 
Bhobodeb  Roy,  I.  L.  R.  22  Calc.  931,  referred 
to.  Phul  Chand  Ram  v.  Nursingh  Pershad 
MissER  (1899)        .    .     .    I.  L.  R.  28  Calc.  73 

106. Transfer         of 

Property  Act  {IV  ef  1882),  ss.  88,  89~Decree  for 
sale  after  redemption  of  prior  mortgages — Payment 
of  money  due  on  the  prior  mortgages  after  the  time 
limited  hy  the  decree — Effect  of  such  payment.  In  a 
suit  for  sale  on  a  mortgage  in  which  there  were  prior 
mortgages  to  be  redeemed,  the  plaintiff  obtained  a 
decree  for  sale  conditioned  on  his  redeeming  the 
prior  mortgages  within  two  months.  He  did  not  do 
so,  but  about  foTir  months  after  the  date  of  the 
decree  paid  the  money  due  on  the  prior  mortgages 
into  Court.  Held,  that,  the  defendant  having  taken 
no  steps  to  redeem,  the  plaintiff  was  entitled  to  the 
benefit  of  this  payment,  though  made  after  time,  and 
to  a  decree  absolute  for  sale.  Nihali  v.  Mittar  Sen, 
I.  L.  R.  20  All.  446  ;  Raham  Ilahi  Khan  v.  Ghasita, 
I.  L.  R.  20  All.  37'5  ;  and  Sita  Ram  v.  MadJu) 
Lai,  I.  L.  R.  24  All.  44,  referred  to.  Ram  Lai 
V.  Tulsa  Kuar,  I.  L.  R.  19  All.  180,  distinguished. 
Debi  Prasad  v.  Jai  Karax  Singh  (1902) 

I.  L.  R.  24  All.  479 

107. Transfer      of 

Property  Act  {IV  of  1882),  ss.  89,  90— Decree  for  sale 
of  part  only  of  the  mortgaged  property — Property  sold 
insufficient  to  satisfy  the  inortgage  debt — Applica- 
tion for  decree  over,  under  s.  90.  A  mortgagee  hold- 
ing  a  simple  mortgage,  by  which  certain  immovable 
property  was  hypothecated,  sued  for  and 
obtained  a  decree  for  the  sale  of  part  only  of  the 
mortgaged  property.  Such  portion  having  been 
sold,  and  the  nett  proceeds  of  the  sale  having  proved 
insufficient  to  satisfy  the  mortgage-debt,  the  decree- 
holder  applied  for  a  decree  over,  under  s.  90  of 
the  Transfer  of  Property  Act,  against  the  unhypo- 
thecated  property  of  the  mortgagor.  Held,  that,  the 
original  decree  having  been  in  fact  passed,  whether 
rightly  or  wrongly,  for  sale  of  a  part  only  of  the 
mortgaged  property  and  the  sale  of  that  part  having 
realized  an  amount  not  sufficient  to  satisfy  the 
mortgage-debt,  there  was,  under  the  circumstances, 
no  objection  to  the  mortgagee  obtaining  a  decree 
over,  under  s.  90.  Semble  :  That  there  is  nothing 
to  prevent  a  mortgagee  relinquishing  his  claim 
against  a  portion  of  the  mortgaged  property,  and  if 
the  sale  of  the  remaining  portion  proves  insufficient 
to  satisfy  the  mortgage-debt,  obtaining  a  decree 
under  s.  90  of  the  Transfer  of  Property  Act  against 
the  unhypothecated  property  of  the  mort- 
gagor.   Sheo  Prasad  v.  Behari  Lal  (1902) 

I.  L.  R.  25  AIL  79 


108. 


Transfer        of 


Property  Ad  {IV  of  1882),  s.  89— Order  absolute  for 
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sale  of  a  portion  of  the  mortgaged,  property  only — Pro- 
ceeds of  sale  of  snch  portion  insufficient  fo  satisfy 
decree — Application  for  further  order  absolute  for 
sale  of  other  property.  If  an  order  absolute  for 
the  sale  of  a  portion  only  of  the  mortgaged  property 
has  been  obtained  by  the  mortgagee  decree-holder, 
and  the  proceeds  of  the  sale  of  that  portion  prove 
insufficient  to  satisfy  the  decretal  debt,  there  is 
nothing  in  law  to  prevent  the  decree-holder  from 
obtaining  a  further  order  to  sell  another  portion  of 
the  mortgaged  property,  provided  that  his  applica- 
tion is  within  limitation.  Balktshanji  Mahar aj  v. 
MiTHU  Lal  (1902)  .         .     I.  L.  R.  25  All.  212 

109.  _- Transfer        of 

Property  Act  (IV  of  1882),  ss.  88,  89— Order  absolute 
for  sale  of  part  of  property  mortgaged — Appeal  from 
decree — Application  for  further  order  for  sale  of  entirt 
property  for  an  amount  including  interest  accrued 
peiiding  the  appeal.  Certain  mortgagees,  in  whose 
favour  a  decree  for  sale  of  the  mortgaged  property 
has  been  passed,  obtained  an  order  absolute  for  sale 
of  a  portion  of  the  mortgaged  property.  The  judg- 
ment-debtors appealed  from  the  decree  for  sale,  and 
pending  the  appeal  the  amount  realizable  by  sale  of 
the  mortgaged  propert.y  was  increased  by  the  accru- 
al of  interest.  The  judgment-debtors'  appeal  was 
dismissed.  Held,  that  under  these  circumstances, 
there  was  no  objection  to  the  decree-holders,  after 
the  dismissal  of  the  judgment-debtors'  appeal, 
appl^'ing  for  and  obtaining  a  further  order  absolute 
for  sale  of  the  whole  of  the  mortgaged  property  for 
an  amount  including  the  interest  accrued  due  subse- 
quently to  the  passing  of  the  first  order.  Sat 
Narain-  v.  Radha  Kishan  (1903) 

I.  L.  R.  25  All.  264 

110.  Sale  not  set  aside 
within  one  year — Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  311— Limitation  Act  {XV  of  1877),  Sch. 
II,  Arts.  12,  144,148 — Title  of  purchaser  as  against 
mortgagor  —  Adverse  possession  —  Redemption  — • 
Right  of  judgment-creditor,  purchase  by.  The  lands  in 
suit  were  hold  by  the  plaintiffs  under  leases  granted 
by  Government  for  terras  of  seven  j'ears,  and  re- 
newed from  time  to  time.  To  a  suit  brought  in  1897 
for  redemption  of  the  lands,  which  had  been  mort- 
gaged in  1878  by  usufructuary  mortgages,  the  de- 
fence  was  that  the  defendants  were  not  mortgagees 
of  the  property,  but  had  purchased  it  at  sales  in 
execution  of  decrees  in  1880-81,  which  could  not  be 
set  aside,  and  that  the  suit  was  barred  by  lapse  of 
time  : — Held,  that  the  purchasers  at  the  sales  were 
mere  agents  or  benamidars  of  the  mortgagees  ;  and 
that  the  possession  of  the  property  had  been  that 
of  the  mortgagees  throughout.  No  such  possession 
short  of  the  statutory  i^eriod  of  60  years,  nor  any 
acquiescence  of  the  mortgagors  not  amounting 
to  a  release  of  the  equity  of  redemption  would 
be  a  bar  or  defence  to  a  suit  for  redemption,  if 
the  parties  were  otherwise  entitled  to  redeem. 
Nor  did  the  renewal  of  the  leases  or  the  making  of  a 
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new  settlement  in  the  names  of  nominees  of  the 
mortgagees  alter  the  real  title  to  the  lands.  There 
had  been  no  possession  adverse  to  the  plaintiffs, 
and  the  suit  was,  therefore,  not  barred  by  limitation. 
It  appeared  that  there  had  been  errors  and  defects 
in  procedure  boih  previous  to  the  decrees  of  1880-81 
and  in  the  execution  proceedings  and  some  of  the 
parties  had  not  been  properl}-  represented  : — Held, 
that  though  the  sales  could  not  now  be  set  aside 
or  treated  as  void  by  reason  of  mere  irregularities  of 
procedure  in  obtaining  the  decrees  or  in  execution  of 
them,  yet  the  Court  had  no  jurisdiction  to  sell  the 
property  of  perons  who  were  not  parties  to  the 
proceedings  or  properly  represented  on  the  record. 
As  against  such  persons  the  decrees  or  sales  under 
them  were  void  without  any  proceedings  to  set 
them  aside.  Kishen  Chunder  Ohose  v.  Ashoorun,  1 
Marsh.  647,  followed.  The  question  whether  an 
estate  is  or  is  not  properly  represented  in  a  suit  is 
not  a  mere  question  of  form,  but  one  of  sub- 
stance. One  of  the  decrees,  in  execution  of  which 
the  sales  took  place,  was  made  on  an  award  after 
reference  of  the  suit  to  arbitration  and  the  other  Avas 
a  decree  on  a  compromise  of  the  suit  : — Held,  that 
there  had  been  no  erroneous  decision,  ruling,  or 
exercise  of  the  discretion  of  the  Court  in  a  matter  in 
which  it  had  jurisdiction.  Malkarjun  v.  Narhari, 
I.  L.  E.  25  Bom.  337  :  L.  B.  27  I.  A.  216,  distin- 
guished. The  lower  Appellate  Court  having  given 
a  decree  for  redemption  of  the  whole  of  the  property  : 
■ — Hdd,  that  under  the  above  circumstances  and  the 
fact  that  the  suit,  which  was  compromised,  was  one 
for  a  debt  not  secured  by  a  mortgage,  redemption 
should  be  allowed  only  of  the  shares  of  those  parties 
who  had  not  been  properly  represented  in  the  snits. 
Khiakajmal  v.  Daim  (1905) 

I.  Ii.  B.  32  Calc.  296 


111. 


Decree  on  mort- 


gage against  minors — Sale  in  execution — Beversal  of 
decree  in  appeal — Attachment  in  execution  of  a  money- 
decree — Title  of  the  purchaser  in  execution  of  the 
decree  on  the  mortgage — Lis  pendens — Stay  of  execu- 
tion. A  certain  house  belonged  to  a  joint  family 
consisting  of  two  brothers  Nathubhai  and  Dayabhai 
and  their  cousin  Bhagubhai.  A  mortgage  of  the 
house  was  said  to  have  been  effected  by  Bhagubhai 
during  the  minority  of  his  two  cousins.  The  mort- 
gagee got  a  decree  for  the  recovery  of  the  mortgage- 
debt  from  the  mortgaged  property.  An  appeal 
was  presented  on  behalf  of  the  minors  ob  the 
ground  that  they  were  not  bound  by  the  decree  and 
pending  the  appeal  the  mortgaged  property  was 
sold  in  execution  of  the  decree  and  purchased  by 
the  defendant's  father.  Then  the  appeal  came 
on  and  the  decree  was  varied  as  to  the  minors 
by  dismissing  the  suit  against  them  and  their 
property.  Subsequently  the  plaintiff  obtained  a 
money-decree  against  Nathubhai  and  attached 
in  execution  thereof  what  he  claimed  to  be  his 
judgment-debtor's  Jth  share  in  the  house.     The 
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attachment  was,  however,  raised  at  the  instance  of 
the  defendants,  who  relied  on  their  father's  Court- 
purchase  and  contended  that  the  judgment-debtor 
Nathubhai  had  no  claim  to  the  house.  The  plaintiff 
thereupon  brought  the  present  suit  for  a  declaration, 
affirming  his  right  to  attach.  Held,  confirming  the 
decree,  which  dismissed  the  suit,  that  the  title  of  the 
defendant's  father  as  purchaser  at  the  Court-sale 
must  prevail.  Though  the  decree  on  the  mortgage 
was  varied  in  appeal  by  dismissing  the  suit  as  against 
the  minors  and  their  property,  still  as  the  defend- 
ant's father  purchased  in  execution  of  the  decree 
pending  the  appeal,  his  title  could  not  be  impugned 
in  the  absence  of  fraud,  collusion  or  any  other  dis- 
qualifying circumstances,  Zain-ul-Ahdin  Khan  v. 
Muhammad  Asghar  Alt  Khan,  I.  L.  B.  10  All. 
166;  Tommy  v.  White,  3  H.  L.  C.  49,  referred 
to.  The  doctrine  of  lis  pendens  does  not  defeat 
a  purchaser  under  a  decree  or  order  for  sale,  when 
the  lis  pendois  is  the  very  suit  in  which  that  de- 
cree or  order  is  passed.  The  doctrine  rests  on  the 
principle  that  law  does  not  allow  litigant  parties  to 
give  to  others  pending  the  litigation  rights  over  the 
property  in  dispute  so  as  to  prejudice  the  opposite 
party.  Bellamy  v.  Sabine,  1  De  Q.  d>  /.  566  ; 
Wigram  v.  Buckley,  3  Ch.  483,  referred  to.  Where 
an  appeal  is  presented  from  a  decree  directing 
the  sale  of  property  in  dispute  in  a  suit,  then  the 
only  course  is  to  take  such  steps  as  will  secure 
that,  by  stay  or  otherwise,  no  detriment  shall  be 
suffered  by  the  appellant  in  case  the  appeal  succeeds. 
Shivlal  Bhagvan  v.  Shambhuprasad  (1905) 

I.  L.  R.  29  Bom.  435 


112. 


(</)  Partition. 

Decree    for  partition   of 


property  partly  ascertained  and  partly  un- 
ascertained— Part-execution.  In  the  com-se  of  a 
suit  for  declaration  of  right  to  propertj^  and  for  par- 
tition, a  compromise  was  entered  into,  by  which  it 
was  agreed  that  certain  property  already  ascertained 
should  be  divided  in  certain  proportions,  and  that 
certain  other  property  not  yet  ascertained  should, 
on  being  ascertained,  be  partitioned  on  the  same 
basis.  The  Court  merely  recorded  the  compromise 
and  declared  that  the  decree  should  be  according  to 
terms  therein  set  out.  Held,  that  this  decree 
could  only  be  executed  as  to  the  property  which 
had  been  ascertained  as  divisible,  and  that,  as  to 
the  other  property,  the  decree  must  be  taken  as 
declaratory  only.  Ra3I  Lapit  Ram  v.  Chooaram. 
Chooaram  v.  Ram  Lapit  Ram      .    4  C.  L.  R.  97 


113. 


Decree  for  share  of  undi- 


vided plot  of  land  and  removal  of  trees 
thereon — Separation  of  share — Civil  Procedure 
Code,  s.  265-'Act  XIX  of  1873,  as.  107-110— Par- 
tition  of  mahal.  M  obtained  against  JB  a  decree  for 
possession  of  "  a  one-fourth  share  of  the  two  fallow 
lands,  Nos.  490  and  541,  measuring  7  bighas  and 
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2  bighas  W  biswas  respectively,  after  removal  of 
the  trees  planted  thereon."  The  Court  in  execut- 
ing the  decree,  placed  the  decree-holder  in  joint  pos- 
session of  the  two  plots  to  the  extent  of  the  one- 
fourth  share  decreed  to  him,  but  declined  to  remove 
the  trees  until  the  said  share  had  been  specifically 
ascertaind  and  partitioned  by  the  Collector  in  re- 
ference to  s.  265  of  the  Civil  Procedure  Code. 
Held,  that  the  decree  could  not  be  understood  to  en- 
title the  plaintiff  to  remove  the  trees  from  a  larger 
area  than  that  to  which  he  was  entitled  under  that 
decree ;  and  that,  so  long  as  that  area  remained 
joint  and  unascertained,  the  plaintiff  could  not  exe- 
cute the  decree  in  the  manner  sought.  Held,  also, 
that  the  decree  in  the  present  case  could  not  be  called 
a  "  decree  for  the  partition  or  for  the  separate 
possession  of  a  share  of  an  undivided  estate  paying 
revenue  to  Government  "  within  the  meaning  of  s. 
265  of  the  Civil  Procedure  Code,  so  as  to  require  the 
intervention  of  the  Collector  for  the  purpose  of  exe- 
cuting the  decree ;  and  that  the  Court  of  first  ins- 
tance in  order  to  meet  the  exigencies  of  the  decree, 
should  have  separated  the  one-fourth  to  which  the 
plaintiff  was  declared  entitled,  and,  in  executing  the 
decree,  should  have  ordered  that  the  trees  standing 
on  the  one-fourth  area  should  be  uprooted.  Ram 
Dayal  v.  Megu  Lall      .     I.  L.  B.  6  All.  452 

114. —  Powers  of  Court  execut- 
ing a  decree  for  partition — Civil  Procedure 
Code,  1882,  s.  396— Party  wall.  Held,  that  a  Court 
has  no  power,  under  s.  396  of  the  Code  of  Civil  Pro- 
cedure to  order  its  Amin  to  cause  a  wall  to  be  buUt 
separating  portions  of  property  of  ^\  hich  partition 
has  been  decreed.     Sohan  Lal  v.  Hard  eg  Sahai 

I.  Ij.  K.  19  All.  194 


115. 


Partition  suit — 


Decree — Application  for  execution  by  defendant — 
Order  for  execution  subject  to  payment  of  Court  fees. 
A  defendant  to  a  partition  suit  applied  for  execution 
in  his  favour  of  the  decree  therein.  The  Judge 
ruled  that  on  the  defendant's  **  paying  the  Court- 
fees,  the  matter  will  be  sent  to  the  Collector  for 
partition."  The  decree  itself  imx>o8ed  no  such 
term  as  to  Court-fees.  The  defendant  having 
appealed  against  the  said  order  :  Held,  reversing 
the  order,  that  the  executing  Court  having  regard 
to  the  terms  of  the  decree  was  not  justified  in 
requiring  payment  of  an  additional  Court-fee 
on  the  plamt.     Mir  Sadrudtn  v.  Nfrudin  (1905) 

I.  L.  K.  29  Bom.  79 


(r)  Partners. 


lie. 


Decree  against  one  of  se- 
veral partners  in  firm.  It  is  an  improper  way 
of  executing  a  decree  obtained  personally  against  one 
of  the  several  partners  of  a  firm  to  seize  part  of  the 
partnership  property,  to  sell  that  part,  and  then  dis- 
tribute the  proceeds  between  the  execution-creditor 
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and    the    other    partners    of    the    firm,     Keshav 
GoPAL  Ginde  v.  Rayapa     .         .     12  Bom.  165- 


117. 


(«)  Possession. 

—  Order  for  delivery  of  pos- 

Procedure    Code,     1859,    s.    223, 


session — Civil 
Semble :  A  decree  which  is  not  a  decree  for  posses- 
sion cannot,  under  s.  223,  be  executed  by  an  order  for 
delivery  of  possession  of  property  iu  the  possession 
of  a  third  party  who  has  acquired  a  title  subse- 
quently to  the  institution  of  the  suit.  Ameeroo- 
NissA  Khatoon  v.  Abedoonissa   Khatoon 

16  W.  E.  307 

118.  Decree    for    khas  posses* 

Sion — Civil  Procedure  Code,  1859,  s.  223 — Removal 
of  building.  If  in  executing  a  decree  for  khas 
possession  it  is  necessary  to  remove  any  of  the 
defendants  from  the  land  covered  by  the  decree, 
the  Court,  on  application,  is  authorized  imder 
Act  VIII  of  1859,  8.  223,  to  remove  such 
person ;  but  if  the  decree  is  silent  as  to  a 
building  situated  on  the  land,  it  is  not  within  the 
province  of  the  Court  which  executes  to  direct 
that  the  building  be  pulled  down.  Radha 
GoBiND  Shaha  v.  Brijendro  Coomar  Roy 
Chowdhey     .         .         .         .     18  W.  B.  527 

119. Decree  for  possession  of 

house — Civil  Procedure  Code,  1859,  s.  223 — 
Possession  of  house  locked  up  by  judgment -debtor. 
In  a  case  in  which  the  officers  of  a  Munsif's 
Court  were  unable  to  give  a  decree-holder  posses- 
sion of  a  house,  because  the  judgment-debtor  had 
bolted  ard  locked  the  doors,  and  the  Munsif 
struck  the  case  ofiE  the  file,  the  High  Court  held 
that  the  Munsif  was  bound,  imder  the  Code  of 
Civil  Procedure,  s.  223,  to  remove  the  locks  and  to 
place  the  decree-holder  in  possession  of  the  house. 
GuNSSH  Chunder  Shah  v.  Ram  Dhunee^Dossee 

22  W.  B.  283 


120. 


Decrees     generally — Civil 
Act  VUl  ot  1859,  8. 


Procedure  Code,  1859,  s.  223. 
223,  refers  to  decrees  generally  whenever  they  may 
be  jmssed,  and  provides  that,  being  so  passed*  they 
are  to  be  effectual  from  the  time  the  suit  was 
instituted,  so  far  as  parties  claiming  under  a  title 
made  by  the  judgment-debtor  are  concenied,  even 
when  such  title  was  created  before  an  apjieal  was 
filed  from  the  order  dismissing  the  suit,  and  when 
no  decree  existed.  Per  Glover,  J.  (Mitter,  J., 
dissentiente) — When  a  Court  of  competent  juris- 
dition  has  pronounced  its  judgment  in  a  suit,  that 
suit  is  for  the  time  at  an  end.  Where  a  suit  is  dis- 
missed and  no  petition  of  appeal  is  filed,  the  suit 
has  no  legal  existence,  and  there  is  no  suit  pend- 
ing. Chunder  Coomar  Lahooree  v.  Gopee 
Kristo  Go^samee  .         .      20  W.  B.  204 

121.  Decree  jtartly  in 

occupation     of   defendants^     raiyats — Civil      Proce- 
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dure  Code,  1859,  ss.  223,  224.  Where  a  decree  is 
partly  for  a  share  of  land  in  the  occupancy  or  khas 
possession  of  the  defendants  and  partly  for  a  share  of 
land  in  the  occupancy  of  raiyats,  the  decree  as  to  the 
former  can  only  be  executed  according  to  s.  223,  Act 
VIII  of  1859  ;  and  as  to  the  latter,  according  to 
s.  224.  Shama  Soondery  Debea  v.  Jardine 
Skinner  &  Co 7  W.  R.  376 

Reversing  on  review,  s.c.  .3  W.  R.  144 

122.  - Decree  for  ijmali  property 

—Civil  Procedure  Code,  1859,  ss.  223,  224.  Where 
in  a  suit  against  certain  sutputtees  and  patnidars 
to  recover  possession  of  a  share  of  an  ijmali 
family  talukh  plaintiff  obtained  a  decree,  it  was 
held  that  the  Court  executing  was  bound,  under 
s.  233,  Act  VIII  of  1859,  to  put  her  in  possession  of 
the  immoveable  property  adjudged,  and,  if  neces- 
sary, to  remove  any  person  who  might  refuse  to 
vacate  ;  and  that  her  having  already  been  put  in 
possession  under  the  provisions  of  s.  224  was  no  bar 
to  her  being  put  into  the  more  direct  and  actual 
possession  contemplated  by  s.  223.  Adoremonbe 
Dassee  v.  Premchund  Mussant    9  W.  R.  454 


123. 


124. 


Civil  Procedure 


Delivery    of    shares]  and 


interest  in  property — Civil  Procedures  Code, 
1859,  s.  224.  Plaintiff,  having  only  partially  suc- 
ceeded in  a  suit  against  R,  G,  and  others  for  jjos- 
session  of  certain  land  with  mesne  profits,  appealed 
to  the  High  Court,  who  gave  him  a  decree  with 
costs.  Upon  this,  all  the  defendants  except  R  and 
G  applied  for  a  review,  and  obtained  a  modification 
-of  the  High  Court's  judgment,  such  as  left  the 
.'lower  Court's  decree  standing  against  R  and  G  alone. 
Plaintiff  then  applied  for  execution.  Held,  that 
the  only  thing  that  the  plaintiff  could  do  in  these 
circumstances  was  to  ask  for  delivery,  in  the  mode 
prescribed  in  s.  224,  Code  of  Civil  Procedure, 
of  the  shares  and  interest  of  R  and  G,  but  that 
\the  Court  in  execution  was  not  authorized  to  make 
any  enquiry  into  the  extent  or  amount  of  these 
shares  in  relation  to  the  other  defendants.  Annoda 
Pershad  Mookerjee  v.  Troyluckhnath  Paul 
Chowdhry        .         .         .         .     13W.  R.  123 


Code,  1859^  s  224.  An  application  for  execution  of 
a  decree  for  possession,  asking  for  the  eviction  of  the 
defendant,  is  quite  different  from  an  application  for 
possession  imder  s.  224,  Act  VIII  of  1 859.  Although 
the  lower  Court  rightly  refused  to  grant  the  former 
application  : — Held,  that  there  no  grounds  for 
refusing  the  latter  application,  except  as  to  that  part 
in  which  the  dec  re- holder  asked  for  an  order  to  issue 
to  the  raiyats  to  pay  rent  to  him,  which  order  would 
be  beyond  the  purview  of  that  section.  Gibbon  v. 
Sheo  Purshun  Misser    .         .      VI  W.  R.  236 

125.   Khas       possession — Civil 

Procedure  Code,  1859,  ss.  223,  224.  Where  a  de- 
cree-holder,  who  had   received  possession  under  s. 


EXECUTION  OF  DECREE-^cowfi. 
11.  MODE- OF  EXECUTION— co/i^d 

(s)  Possession — contd. 

224,  Code  of  Civil  Procedure,  and  gave  the  usual 
acknowledgment,  was  refused  khas  possession  of 
part  of  the  land  which  defendant'*  claimed  to  hold 
as  raiyats,  it  was  held  that  his  proper  course  was  an 
application  under  s.  223,  although  the  case  had  been 
struck  off  the  execution  file,  and  that  defendant's 
allegation  of  purchase  (their  sole  plea  at  the  trial) 
having  failed,  they  could  not  afterwards  set  up  a 
raiyati  title.     Banee  Mtjhtoon  v.  Gopee  Bhuggut 

12  W.  R.  285 


126. 

Code,  ss. 


a  )il  Procedure 


263,  264.  Applying  the  principle  laid 
down  in  Adoremonee  Dossec  v.  Prem  Chand  Mus- 
sant, 9  W.  R.  454,  and  Banee  Muhtoon  v.  Gopee 
Bhuggut,  12  W.  R.  285,  it  was  held  that  a  Munsif 
had  jurisdiction  to  issue  a.i  order  for  khas  possession 
imder  s.  263,  Act  VIII  of  1859,  although  in  the  first 
instance  he  had  ordered  possession  to  be  given  under 

S.  264.  HUR  KiSHORE  AUDHIKARY  V.  SUDOY  ChUN- 
DER  NUNDEE        .  .  .  .17   W.    R.   80 

127. Reversal  of  decree — Reversal 

of  decree  giving  mortgagors  possession — Execution  of 
decree  made  on  reversal.  Where  a  decree  under 
which  mortgagors  obtained  possession  of  mortgaged 
property  is  reversed,  the  mortgagees  are  entitled  to 
be  replaced  in  possession  and  to  get  complete 
restitution,  and  to  be  placed  in  the  same  position 
as  they  were  in  before  the  erroneous  decree  was 
made,  even  if  the  decree  reversing  the  erroneous 
decree  does  not  provide  that  the  mortgagees  should 
recover  possession.  Koondtjn  Lall  v.  Ra:m 
RucHA  SiNCH  .         .         .       14  W.  R.  465 


128. 


Decree  for   possession  of 


lands  of  which  plaintiff  is  partly  in  posses- 
sion. In  a  suit  for  possession  of  certain  plots  of 
land,  where  plaintiff  appeared  to  be  in  exclusive  pos- 
session of  other  lands  devolving  by  the  same  title, 
the  Mmisif  compelled  the  plaintiff  to  alter  her 
claim  into  one  for  a  third  of  the  whole  of  the  lands 
of  which  she  was  entitled  to  a  share,  and  gave  her  a 
decree  accordingly.  When  she  sought  to  execute 
the  decree,  the  defendants  objected  that  she  ought 
first  to  execute  it  in  respect  of  the  lands  in  her 
possession  which  were  alleged  to  exceed  the  one- 
third  decree.  Held,  that  the  decree-holder  was 
entitled  to  execute  her  decree  in  respect  of  the  lands 
in  the  hands  of  the  defendant.  Radha  Kristo 
Panjah  v.  Bamasoonduree  Dossee    13  W,  R.  9 

129.  - Decree  for  specified  pro- 
perty. Where  it  was  ordered  in  execution  that 
a  decree-holder  should  get  possession  of  a  specified 
plot  out  of  three  into  which  certain  property  had 
been  divided  for  purposes  of  valuation,  and  if  that 
did  not  satisfy  the  decree,  other  property  should  be 
added  from  the  other  plots : — Heldy  that,  so  long 
as  any  portion  of  the  specified  plot  remained,  the 
decree-holder  could  not  touch  the   remaining  plots. 

JOGENDRO  NaIH  MuLLICK  V.   BiJOY     KeSHUB  RoY 

19  W.  R.  161 


I 


(    4133     ) 


DIGEST  OF  CASES. 


(    4134    J 


EXECUTION  OF  DECEEE— corifffJ 
11.  MODE  OF  EXECUTION—confef. 
(s)  Possession — contd. 

130.  . Decree  in  partition  suit — 

Civil  Procedure  Code,  1882,  s.  263 — Delivery  of  'pos- 
session to  decree-holder  in  execution — Dispossesion  of 
third  party — Partition,  suit  for.  The  delivery  of  pos- 
session under  s.  263  of  the  Civil  Procedure  Code  eon- 
templates  the  decree-holder  being  placed  in  actual 
possession  by  possibly  dispossessing  in  the  eye  of  law 
a  third  person  who  is  not  affected  by  the  decree. 
The  mere  formal  deliver^'  of  possession  cannot  of 
itself  effect  such  dispossession  unless  the  deprivation 
of  possession  be  complete  as  a  fact,  a  conclusion 
which  the  Court  has  to  form  on  the  whole  of  the 
evidence.  It  does  not  make  any  difference  if  such 
a  decree  is  in  a  partition  suit.  Ramchandra 
Stjbeao  v.  Ravji  .     I.  L.  B.  20  Bom.  351 


181. 


Decree  for  possession  of  a 


village— Possession  of  account-books— jB/grA< 
of  the  holdirs  of  such  a  decree  to  the  posses- 
sion of  village  account-hooks  and  other  papers 
relating  to  the  management  of  the  village — Title- 
deeds.  The  plaintiffs,  as  managers  of  a  temple, 
obtained  a  decree  for  the  possession  of  a  certain 
{nam  village.  After  taking  possession  of  the 
village  they  called  upon  the  defendants  to  hand 
over  to  them  the  village  account  books  aAd  other 
documents  relating  to  the  management  of  the 
village.  The  defendants  refused.  Thereupon  the 
plaintiffs  presented  a  darkhast  in  execution,  pray- 
ing {inter  alia)  for  the  delivery  of  those  books  and 
documents.  The  Subordinate  Judge  rejected  this 
application  on  the  ground  that  it  was  beyond  the 
terms  of  the  decree.  Held,  on  appeal  to  the  High 
Court,  that  the  plaintiffs  were  entitled  to  the 
possession  of  the  account  books  and  documents  in 
question  as  being  essential  to  the  proper  and 
effectual  enjoyment  and  management  of  the  village 
awarded  by  the  decree.  Such  books  and  documents 
were  properlj"^  to  be  regarded  as  accessory  to  the 
estate  and  as  claimable  by  those  to  whom  it  had 
been  awarded.  The  title-deeds  of  an  estate, 
counter  part  leases,  and  other  documents  of  the 
like  kind,  such  as  kabuliats  in  India,  ought  to  be 
regarded  as  accessory  to  the  estato,  and  to  pass  \\  ith 
it,  whether  the  transfer  is  made  by  a  conveyance, 
a  decj-ee  or  a  certificate  of  sale.  Bhawani  Devi  v. 
Devrav  Madhavrav      .      I.  L.  R.  11  Bom.  485 


132. 


Sale  in  execution  of  pro- 


perty not  belonging  to  the  judgment-debtor 
— Stiit  by  oicner  of  property  so  sold  to  recover 
possession — Limitution  Act  {XV  of  1877),  Sch. 
II,  Arts.  12  and  144.  Where  in  execution  of  an 
order  under  s.  412  of  the  Code  of  Ci^il  Procedure 
for  pa3ment  of  Court-fees  certain  immoveable 
property  v  as  sold  as  the  property-  of  the  persons 
liable  under  such  order,  which  in  fact  did  not 
belong  to  them,  but  to  a  third  person,  who  had 
no  notice  of  the  sale :  Held,  that  the  true  owner 
of  the  property  so  sold  w  as  competent  to  treat  the 
sale  as  a  nullity  and  to  bring  his  suit  for  recovery  of 
possession  atany  time  within  12  years  from  the  date. 


BXECUTIOK"  OF  DECB-EE— co»/i. 

11.  MODE  OF  EXECUTION— con<</. 

{s)  Possession— coooW. 

when  he  lost  possession.  Malkarjun  v.  Narhari^ 
I.  L.  R.  25  Bom.  337,  distmguished.  Nathu  v. 
Badri  Das,  I.  L.  R.  5  All.  614,  Balwant  Rao  v. 
Muhammad  Husain,  I.  L.  R.  15  All.  324,  and 
SuMdeo  Prasad  v.  Jamna,  I.  L.  R.  23  All.  60, 
referred  to.     Jwala  Sahai  v.  IMasiat  Khan  (1904) 

L  L.  K.  26  All.  346 


133. 


Execution  in  excess  of  de- 


cree— Court's  inherent  power  to  make  restitution  upon 
application — Regular  suit  not  necessary.  Plaintiff 
obtained  a  decree  in  the  Court  of  first  instance  for 
confirmation  of  possession,  and  this  decree  was 
reversed  on  appeal.  In  the  meantime  in  proceed- 
ings taken  to  execute  the  decree  of  the  first  Court, 
plaintiff  had  obtained  possession.  On  defendant 
applying  for  restitution  of  possession  plaintiff 
contended  that  in  putting  plaintiff  in  possession 
the  Court  had  gone  beyond  the  terms  of  the 
decree  and  the  defendant's  remedy  was  by  bringing 
a  regular  suit.  Held,  overruling  the  contention, 
that  the  Court,  which  Avas  induced  to  MTongly  give 
possession,  had  inherent  power  to  order  restitution. 
Raja  Singh  v.  Kooldip  Singh,  I.  L.  R.  21  Cole. 
989,  and  Mookoond  Lai  v.  Mahomed  Sami  Meahy 
I.  L.  R.  14  Calc.  484,  relied  on.  Dinesh 
Pkoshad  v.  Shankar  Chowdhry  (1905) 

9  C.  W.  N.  381 


134. 


Sale  of  property 


not  included  in  decree — Sale  confirmed  withoui 
objection  on  part  of  judgment-debtor — Private 
sale  by  Iteirs  of  judgment-debtor  to  a  third 
party — Rights  of  purcJiasers  inter  se.  In  execu- 
tion of  a  decree  for  sale  on  a  mortgage  the  interest 
of  the  judgment-debtor  in  the  whole  of  certain 
property,  instead  of  in  half  only,  which  was  all 
that  was  mortgaged,  was  sold.  The  sale  was 
confirmed,  possession  was  delivered  and  mutation 
proceedings  took  place  in  favour  of  the 
purchaser.  The  judgment-debtor,  though  having 
full  knowledge  of  these  proceedings,  took  no  objec- 
tion, but  allowed  the  purchaser's  name  to  be  record- 
ed in  respect  of  the  whole  property.  Subscqueutlj- 
the  heirs  of  the  judgment-debtor  sold  half  of  the 
property  in  question  to  one  F,  who  brought  a  suit  to 
recover  possession  thereof  from  the  auction-pur- 
chaser. Held,  that  F,  inasmuch  as,  if  he  had  made 
any  sort  of  inquiry,  he  would  have  become  aware 
of  the  true  state  of  the  title  to  the  property,  which 
he  was  purchasing,  could  not  be  regarded  as  a  bond 
fide  purchaser,  and  was  not  in  equity  entitled  to 
succeed  as  against  the  auction-piurchaser.  Baldeo 
Prasad  v.  Fakir-ud-din  (1905) 

L  Ii.  R.  27  AU  62 


135. 


(t)  Principal  and  Siirety. 

Decree    against  principal 


and  surety — Interest.  R  sued  M,  B,  C,  and  P 
for  money  due  for  goods  supplied.  Separate  soleh- 
namas  were  filetl  by  each  of  the  foiir  defendants,  in 
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DIGEST  OF  CASES. 


(    4136    ) 


EXECUTION  OF  DECEEE— cowfef. 

11.  MODE  OF  EXECUTION—COW^. 

(0  Principal  and  SxTRETY—condd. 

which  they  admitted  the  debt,  and  each  undertook 
to  pay  one-fourth  thereof,  with  interest,  by  instal- 
ments ;  and  each  further  agreed  that,  if  the  other 
three  should  make  default  and  the  amount  due  by 
them  should  not  be  realized  by  the  sale  of  their  pro- 
pertj%  then  he  should  be  liable  to  make  good  the 
deficiency.  A  decree  was  passed  by  the  Court  in 
accordance  with  the  terms  of  the  solehnamas.  C 
and  P  each  paid  up  their  fourth  shares,  but  Jf  and  5, 
having  failed  to  pay,  R  applied  for  execution  against 
C  and  P  in  respect  of  the  liability  of  M  and  B. 
Held,  that,  in  the  absence  of  proof  that  the  whole 
property  of  B  had  been  exhausted,  B's  application 
could  not  be  allowed.  Where  a  decree  for  payment 
of  a  certain  sum  with  interest  was  passed  against 
certain  defendants  as  principal  debtors  and  against 
other  defendants  as  sureties,  and  it  appeared  that 
the  decree-holder  had  allowed  time  to  the  principal 
debtors  for  the  purpose  of  increasing  the  amount  of 
interest ; — Held,  that  the  decree-holder  was  not  en- 
titled to  interest  after  the  time  when  he  might  and 
ought  to  have  put  up  the  property  of  the  principal 
debtors  for  sale,  when  possibly  it  might  have  rea- 
lized the  whole  of  the  debt  then  due.  Ramanund 
KooNDoo  V.  ChowdhPvY  Soonder  Narain  Sarungy 

I.  Ij.  B.  4  Cale.  331 

136. Stay  of  execu- 
tion on  giving  security — Default  of  judgment- 
debtor — Liability  of  surety  in  execution — Decree 
Jiow  to  be  satisfied  when  property  brought  into 
Court  by  judgment-debtor  and  payment  made  by 
surety.  The  execution  of  a  decree  for  partition  was 
stayed  pending  appeal  on  the  defendant  giving 
security  that  he  would  satisfy  such  decree  as  might 
ultimately  be  passed  against  him  by  the  Appellate 
Court.  That  Court  confirmed  the  decree  of  the 
lower  Court.  In  obedience  to  the  decree,  the  judg- 
ment-debtor deposited  in  Court  certain  property  in 
his  possession  consisting  of  bonds,  decrees,  and 
other  articles.  But  as  he  did  not  produce  the  whole 
of  the  property  as  ordered  by  the  decree,  the  Court 
directed  execution  to  proceed  against  his  surety. 
The  surety  paid  into  Court  the  full  sum  stipulated 
in  the  surety-bond.  Thereupon  the  judgment- 
debtor  applied  that  the  property  deposited  by  him  in 
Court  should  be  valued  and  made  over  to  the  decree- 
holder  in  part  satisfaction  of  the  decree  pro  tanto, 
and  that  only  the  balance  then  remaining  due  should 
be  paid  out  of  the  money  paid  in  by  the  surety. 
The  Court  refused,  holding  that  the  decree-holder 
was  entitled  to  be  paid  over  the  whole  sum  paid  in 
by  the  surety.  On  appeal :  Held  (reversing  the  order 
of  the  lower  Court),  that  the  property  already 
produced  in  Court  by  the  judgment-debtor  should  be 
fir.st  applied  towards  the  satisfaction  of  the  parti- 
tion-decree, and  if  the  decree-holder  did  not  obtain 
complete  satisfaction  in  this  way,  the  money  paid  in 
by  the  surety  should  then  be  made  available. 
GoPAL  Nana  Shet  v.  Joharmal 

I.  L.  E.  19  Bom.  578 


EXECUTION  OP  DECBEE— con«<f. 
11.  MODE  OF  EXECUTION— confcf. 
(tt)  Pboditcb  op  Land. 


137.  

land — Execution 


Decree    for    produce     of 
for       future      produce — Decree 


before  Civil  Procedure  Code,  1859.  In  the  execu- 
tion of  a  decree  for  land  passed  prior  to  the  enact- 
ment of  the  Code  of  Civil  Procedure,  in  which  the 
value  of  the  produce  of  the  land  was  given  to  the 
plaintiff  up  to  the  date  of  the  decree,  it  is  not  com- 
petent to  the  Com:t  executing  the  decree  to  grant 
further  produce  up  to  the  date  of  execution. 
Chiknaiya  Chetty  v.  Naranapaiya   .  6  Mad.  15 


(v)  Removal  ob  Buildings. 


138. 


Decree  ordering  removal 


of  wall— C^a  Procedure  Code  {Act  X  of  1877), 
ss.  235  and  260 — Special  appeal,  power  of  High 
Court  in.  Upon  an  application  under  s.  235  of 
the  Civil  Procedure  Code  (Act  X  of  1877)  for  the 
execution  of  a  decree,  which  directed  the  judgment- 
debtor  forthwith  to  pull  down  and  remove  such 
portion  of  a  wall  as  had  been  erected  by  him  upon 
the  wall  of  the  decree-holder,  the  mode  in  which  the 
assistance  of  the  Court  was  required  to  be  given  was 
stated  in  column  (;)  of  such  aj^plication  to  be  by 
giving  the  decree-holder  possession  of  his  wall  by 
pulling  down  the  wall  erected  thereon.  The  Com-t 
directed  an  order  to  issue  to  the  nazir  to  remove  the 
judgment-debtor's  wall  from  the  top  of  the  decree- 
holder's  wall.  Held,  that  the  decree-holder's  appli- 
cation could  not  be  granted  in  that  form,  and  that 
he  should  have  asked  the  assistance  of  the  Coiu*t'to 
be  given  in  the  way  provided  for  by  s.  260  of  Act  X 
of  1877  by  the  imprisonment  of  the  judgment- 
debtor,  or  the  attachment  of  his  property,  or  both. 
Held,  also,  that  the  Court  was  wTong  in  passing  the 
order  it  had,  but  that  it  should  have  pointed  out  to 
the  decree-holder  the  manner  in  which  he  should 
have  asked  the  assistance  of  the  Court  to  be  given 
and  the  remedy  to  which  he  was  entitled  ;  and  that, 
upon  such  amended  application  being  made,  the 
proper  course  to  pursue  was  to  serve  a  notice  on  the 
judgment-debtor,  directing  him  to  comply  with  the 
order  contained  in  the  decree  w  ithin  a  time  to  be 
fixed  by  such  notice  ;  and  that,  if  he  fail  to  comply 
with  such  order  within  the  time  so  limited,  the 
Court  might  then,  at  the  instance  of  the  decree- 
holder,  make  an  order  either  for  the  judgment- 
debtor's  imprisonment  or  for  the  attachment  of  his 
property,  due  regard  being  had  to  the  provisions 
of  s.  260  in  the  latter  case.  Held,  further,  that  the 
High  Court  in  special  appeal  should  not  vary  the 
order  for  execution  which  had  been  passed  in  such  a 
way  as  to  give  the  decree-holder  that  relief  for  which 
he  did  not  ask.  Protap  Chtjnder  Doss  v.  Peary 
Chowdhrain 

I.  Ii.  B.  8  Calc.  174  :  9  C.  L.  B.  453 


139. 


{w)  Right  op  Way. 

Decree     giving     passage 


through  doorway — Removal  of  door.    Where  a 
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DIGEST  OF  CASES. 
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EXECUTION  OF  DECREE— co»rf<i. 

11.  MODE  OF  EXECUTION--cowf<?. 

(w)  Right  of  Way — condd. 

decree  only  declared  plaintiffs'  right  of  passage 
through  a  doorway  and  to  remove  the  brick- work 
with  which  it  was  filled  : — Held,  that  in  executing  it 
the  decree-holder  was  not  authorized  to  remove  a 
wooden  door  in  existence  there.  Rooknee  BLaut 
Chowdhey  v.  Nond  Lall  Chowdhey 

25  W.  R.  120 


(x)  SiRDAK,  Heir  of,  Decree  against. 

140. Decree     against    heir     of 

Sirdar — Suit  on  decree.  The  mode  of  enforcing 
against  a  Sirdar's  heir  (who  is  not  a  Sirdar)  a  decree 
passed  by  the  Agent's  Court  against  that  Sirdar  is 
by  a  suit  founded  upon  the  decree.  Govind  Vajian 
V.  Sakhaeam  Ramchandra  .  I.  Ij.  R.  3  Bom.  42 


(y)  Temple,  Scheme  for  Management  of. 

141.  Failure     of    trustees     to 

carry  out  scheme — Mode  of  enforcing  proper 
manngement — Removal  of  trustees — Civil  Pro- 
cedure Code  {Act  XIV  of  1882),  ss.  539  and  260— 
Separate  suit.  A  decree  was  passed  in  a  suit  under 
s.  539  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  settling  a  scheme  of  management  of  a  certain 
temple.  The  scheme  provided  that  the  defendants 
and  their  heirs  were,  during  their  good  conduct, 
to  be  retained  as  trustees  and  managers  of  the 
temple,  and  as  such  to  maintain  a  proper  sj^stem  of 
worship,  and  to  keep  regular  accounts,  etc.,  etc. 
Subsequently  plaintiffs  applied  for  execution  of  the 
decree  specifically  setting  forth  various  clauses  of 
the  scheme  which  had  been  infringed  by  the  defend- 
ants. The  plaintiffs  prayed  that  the  defendants 
should  be  removed  from  their  office,  and  that  the 
decree  be  enforced  by  their  imprisonment  and  the 
attachment  of  their  property.  The  Judge  dismiss- 
ed the  application  on  the  ground  that  the  defend- 
ants could  not  be  removed  from  the  managership  in 
execution-proceedings,  the  plaintiff's  remedy  lying 
in  a  regular  suit.  Heldf  that,  in  order  to  obtain  the 
removal  of  the  trustees,  the  procedure  would  be  to 
amend  the  scheme  of  management  so  as  to  include  a 
provision  for  the  removal  of  the  trustees  necessary, 
and  not  to  file  a  separate  suit.  Heldf  also,  that,  in  so 
far  as  the  decree  ordered  particular  acts  to  be  per- 
formed by  the  defendants  in  the  management  of  the 
temple,  it  might  be  enforced  by  the  imprisonment  of 
the  defendants,  or  by  the  attachment  of  their  pro- 
perty, or  by  both.     Damodarbhat  v.  Bhogilall 

I.  L.  R.  24  Bom.  45 


(z)  Validity  of  Decree. 


142. 


Objection   to    validity    of 


decree— Cm7  Procedure  Code  {Act  XIV  of  1882), 
8.  244  (e) — Objection  to  validity  of  decree  cannot 
he   raised  in  execution  proceedings.     An  objection 
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(2)  Validity  of  Decree — condd. 

by  the  defendant  in  a  mortgage  suit  to  the 
sale  of  properties  directed  to  be  sold  by  the 
decree  in  such  suit,  on  the  ground  that  such 
property  is  not  liable  for  the  decree,  is  not 
an  objection  relating  to  the  execution,  discharge 
or  satisfaction  of  the  decree  within  the  meaning 
of  s.  244  (e)  of  the  Code  of  Civil  Procedure  but 
one  questioning  the  validity  of  the  decree  itself 
and  cannot  be  entertained  in  execution  proceedings. 
Ktjmaretta  Servaigran  v.  Sab  apathy  Chettiar 
(1906)      .         .         .         .     I.  Ii.  R.  30  Mad.  26 


12.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMISES. 

1.  Agreement    of   parties    not 

embodied  in  a  decree.  Execution  cannot  be 
issued  upon  a  razinamah,  unless  the  terms  of  it  are 
embodied  in  a  decree  of  the  Court.  Darbba  Vbn- 
katta  Sastri  v.  Vurella  Gangaia.  Ex  parte 
Vtjrella  Gangaia         .         .         .2  Mad.  305 

2.  Compromise  of  suit — De- 
cree made  on  razinaniah  after  lapse  of  five  years 
— Execution  of  decree  on  razinamah.  A  suit  was 
compromised  by  a  razinamah  which  required  that  a 
decree  should  be  passed  in  conformity  with  its  terms. 
The  Munsif,  instead  of  passing  a  regular  decree,  en- 
dorsed an  informal  order  on  the  razinamah,  and  five 
years  afterwards,  upon  an  application  for  execution, 
the  Munsif  made  a  formal  decree  and  ordered  its 
execution.  The  Civil  Judge  considered  this  proce- 
dure erroneoH6,  and  ordered  that  the  decree  should 
not  be  acted  on.  Hddf  that  it  was  competent  to  the 
Munsif  to  make  a  decree  in  pursuance  of  the  razi- 
namah upon  the  application  of  the  party  interested, 
even  after  an  interval  of  five  years  ;  and  that,  the 
decree  having  been  properly  made,  the  Judge  had  no 
authority  to  direct  that  it  should  not  be  acted  on. 
Venkatabamana  Hodai  v.  Bapanna  Pai 

7  Mad.  103 

3.  Application       to       execute 

solenamah  made  after  decree.  Where  parties 
to  a  suit  which  had  been  decreed  entered  after 
remand  into  a  compromise  and  filed  a  solenamah  in 
accordance  with  which  the  case  was  decided : — 
Hddf  that  an  application  to  execute  the  solenamah 
was  not  a  proceeding  taken  on  the  basis  of  the 
dett-ee,  and  was  illegal.  Pred  Madhub  Sircar  v. 
BissuMBHUB  Sircar   .         .         .15  W,  R.  514 

4.  Agreement   not  to    execute 

decree — Injunction  to  restrain  execution — Civil 
Procedure  Code,  1859,  s.  206.  Where  a  decree- 
holder  agrees  for  a  good  consideration  not  to  enforce 
his  decree,  the  Court  may  legitimately,  on  the  suit  of 
the  opposite  party,  issue  an  injunction  against  the 
former  not  to  do  what  he  had  agreed  not  to  do,  s.  200 
notwithstanding.  Nubo  Kishen  Mookerjee  v. 
Debnath  Roy  Chowdry  .         .     22  W.  R.  194 
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5. Agreement  not   to    execute 

unless  on  a  contingency — Agreement  to  give 
good  title.  Certain  property  was  handed  over  by  a 
judgment- debtor  to  the  decree-holder  for  the  pur- 
pose of  satisfying  the  decree,  and  an  arrangement 
was  made  between  them,  under  which  it  was  stipu- 
lated, that,  if  within  a  given  interval,  there  should 
hereafter  be  found  to  be  a  defect  in  the  title  of  the 
judgment-debtor,  and  the  decree-holder  should  be 
dispossessed,  then  whatever  the  unrealized  portion 
of  the  amount  of  the  decree,  the  decree-holder 
should  be  at  liberty  to  realize  it  by  execution  of  the 
decree.  Held,  that  the  reasonable  construction  to 
be  put  upon  this  agreement  was  that,  if  there  ap- 
peared to  be  a  defect  of  title  to  any  portion  of  the 
property  handed  over,  and  the  decree-holder  should 
be  dispossessed  of  it  by  reason  of  such  defect,  then 
the  transaction  was  to  be  put  an  end  to,  and  he  was 
to  revert  to  his  original  right.  As  a  part  of  the 
agreement,  the  judgment-debtor  Avas  held  to  have 
waived  the  benefit  of  the  law  of  limitation  if  the 
event  should  happen  upon  which  the  decree-holder 
was  entitled  to  fall  back  upon  and  execute  his 
decree.  Roy  Luchmeeput  Singh  v.  Jowahur 
Ali  18W.  R.  497 


6. 


Agreement    for     execution 


in  a  particular  manner — Agreement  made  he- 
fore  decree  An  agreement  entered  into  before 
decree  between  a  person  who  subsequently  became 
the  decree-holder  and  the  defendant,  his  debtor,  sti- 
pulating that  the  decree  should  be  enforced  in  a 
particular  manner,  is  no  bar  to  the  execution  of  that 
decree  according  to  its  terms.  Sakharam  Ram 
Ohandra  Dikshit  v.  Govind  Vaman  Dikshit 

10  Bom.  361 


7. 


Second      execution      after 


debt  has  been  realised  under  the  first  and 
misapplied — Ajent  not  authorized  to  receive 
amount  of  decree.  Execution  was  issued  upon  a 
decree,  and  the  proceeds  of  the  execution  ])aid  over 
by  the  officer  of  the  Court  to  the  mooktear  of  the 
execution -creditor,  and  misapplied  by  him.  A 
second  executioa  was  afterwards  issued  under  the 
same  decree  in  ignorance  of  the  first.  Held,  that, 
although  the  mooktear  may  not  have  had  authority 
to  receive  the  proceeds  of  the  first  execution,  the 
receipt  of  such  proceeds  by  the  Court  officer  ab- 
solved the  execution -debtor  from  all  further  lia- 
bility ;  and  that  the  second  execution  was  illegal, 
and  the  execution-creditor  was  responsible  in  re- 
spect of  it.  PijRTAB  Chunder  Borooah  v.  Bhuggo- 
BUTTY  Dabea     .         .      Marsh.  59 ;  1  Hay  131 

8.  Judgment-debtor  acquiring 

interest  in  property  after  sale  in  exe- 
cution— Rigid  to  second  execution  for  balance  of 
decree.  If  a  judgment-debtor,  whose  property  has 
been  once  sold  in  execution  of  decree,  again  acquires 
an  interest  in  the  same  projjerty,  there  is  no  law 
which  prohibits  the  decree-holder  from  applying  for 
a,  second  sale  of  the  property  to  satisfy  a  balance  due 
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on  his  decree. 
Lall 


9. 


Ganesh  Pershad  v.  Sheo  Churun 
.    eN.  W.  197 

_   Execution     after     satisfac- 


tion— Decree  for  possession.  A  decree  for  posses- 
sion, once  satisfied  by  the  plaintiff's  being  put  in 
actual  possession,  cannot  afterwards  be  revived  or 
re-executed  on  the  plain tifE  being  dispossessed. 
Khatoo  Bibee  v.  Furukh  Ali  6  W.  R.  Mis.  108 


10. 


Mistake,    Agree- 


ment under — Agreeing  to  interest  at  certain  rate 
unpaid — Subsequent  execution.  Where  a  decree- 
holder,  under  a  misconception  of  the  law,  asked  to 
receive  interest,  calculating  that  he  was  not  entitled 
to  more  on  account  of  interest  than  the  principal 
sum  decreed,  and  the  judgment-debtor  did  not  pay 
in  the  money: — Held,  that  the  decree-holder  was  en- 
titled to  fall  back  upon  the  original  decree,  and  exe- 
cute it  according  to  its  terms.  Abed  Hossein  v. 
AssuD  Aly         .         .         .         .       11 W.  K.  29 


11. 


Execution    after     adjust- 


ment  out  of  Court — Certificates  of  part  satis- 
faction—Act X  of  1877,  s.  258.  Where  a  judgment- 
debtor  has  out  of  Court  partly  satisfied  his  decree- 
holder  subsequent  to  the  transmission  of  the  decree 
for  execution  to  another  Court,  but  before  actual 
execution  has  been  applied  for,  he  is  entitled,  on 
execution  in  full  being  demanded,  to  an  order  from 
the  Court  to  which  the  decrse  is  transferred  for  exe- 
cution, calling  upon  the  decree-holder  to  certify 
the  fact  of  such  part  payment.  RAJENDRO^'ATH 
Roy  Bahadoor  v.  Chxtnnoomul 

I.  L.  R.  5  Calc.  448 


12. 


Civil    Procedure 


Code,  1877,  s.  235.  S.  235  of  the  Civil  Procedure 
Code  puts  on  the  party  applying  for  execution  the 
obligation  of  stating  any  adjustment  between  the 
parties  after  decree,  that  is,  any  matter  not  done 
through  the  Court  as  well  as  any  agreement  through 
the  Court.     Paupayya  v.  Narasannah 

I.  L.  R.  2  Mad.  216 


13. 


Civil     Procedure 


Code,  1877,  s.  258.  An  adjustment  of  a  decree  not 
certified  to  the  Court  by  either  party  within  the  time 
limited  by  law  cannot  be  recognized  as  a  bar  to  exe- 
cution.    Chedxjmbara  Pillai  v.  Ratna  Ammal 

I.  Ii.  R.  3  Mad.  113 


14 


Satisfaction  of  decree— /Sm&- 


sequent  application  for  execution.  After  a  decree 
had  been  satisfied  and  the  case  struck  out  at  the  re- 
quest of  the  decree-holder,  he  discovered  that,  by 
resorting  to  a  different  mode  of  calculation,  he  might 
have  recovered  more  under  the  decree.  The  Court 
refused  to  re-open  the  matter  or  to  allow  execution 
for  the  difEerence.     Colonas  v.  Bulajan 

Marsh.  211 : 1  Hay  587 


15. 


Satisfaction      of 


decrees  by  agreement — One  decree  afterwards  set 
aside.  By  mutual  agreement  two  decree-holders 
entered    up  satisfaction  in  respect  of  their  cross- 
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decrees.  Nevertheless,  one  of  them  appealed  from 
the  decree  passed  against  him  and  obtained  its  re- 
versal. He  then  applied  to  issue  execution  on  his 
cross-dtcree.  Hddf  that  the  application  could  not 
be  entertained,  as  satisfaction  had  been  entered. 
The  grounds  upon  which  the  a  pplication  could  have 
been  entertained  discussed.  Gupi^'ath  Roy  v. 
DiNABANDHTT  Nandi     .         •     3  B.  li.  B.  Ap.  62 

16. Settlement      of 

case — Subsequent  application  for  ezecutiov.  A 
suit  havuig  been  decreed,  defendants  appealed,  but 
on  both  parties  petitioning  to  the  Court  to  the  effect 
that  they  had  come  to  a  settlement  of  their  differ- 
ences, the  appeal  was  struck  off  the  file.  The  plaint- 
iffs then  applied  to  execute  the  original  decree. 
Held,  that,  as  the  Appellate  Court  did  not  reverse 
the  decision  of  the  first  Court,  the  decree  stood  good, 
except  so  far  as  the  plaintiffs,  judgment-creditors, 
were  debarred  from  executing  it  by  their  own  agree- 
ment. Mewa  Sing  v.  Azeezooddeen  Khan 

13  W.  B,  311 


17. 


Intended      satis- 


faction— Striking  off  execution — Failure  to  com- 
plete satisfactii^.  An  intimation  to  the  Court  of  a 
contemplated  satisfaction  of  the  decree  by  arbitra- 
tion, on  which  intimation  the  execution -case  was 
removed  from  the  file,  would  not  preclude  the  de- 
cree-holder from  suing  out  execution  again,  unless 
it  be  proved  on  enquiry  that  the  result  of  the  private 
arbitration  was  a  satisfaction  of  the  decree  in  the 
mode  contemplated  by  the  parties.  Choonnee 
Lall  v.  DoobctA  Pershad  .         .       8  Agra  252 

18.  Application      by 

assignee  of  decree-holder  after  satisfaction  entered. 
A  share  of  a  decree  was  mortgaged  by  the  decree- 
holder's  vendor,  who  sold  his  rights  and  interests  to 
petitioner,  who  then  sought  to  execute  the  decree  as 
against  the  judgment-debtor  with  reference  to  that 
share.  The  judgment-debtor  having  paid  m  the 
money  by  order  of  the  Court,  and  the  mortgagee 
having  entered  up  satisfaction  of  this  decree  against 
the  judgment-debtor  : — Held,  that  there  was  an  end 
to  that  decree  as  against  any  person  liable  under  it 
for  the  mortgagee's  share.  Kristo  Doss  Koondoo 
V.  Wilkinson    ,         .         .         .     17  "W.  B.  159 

19.  Service     of    idol— Deerf     of 

compromise.  Two  brothers  erecuted  and  filed 
a  deed  of  compromise,  dividing  between  them 
the  family  property,  and  a  decree  was  passed 
in  terms  thereof.  Under  this  decree,  the  elder  was 
to  hold  possession  of  certain  lands,  the  rents  of  which 
were  to  go  to  perform  the  worship  of  the  family  idol. 
The  younger,  however,  kept  the  elder  out  of  posses- 
sion of  the  lands,  who,  therefore,  performed  the 
worship  at  his  own  charges,  and  then  took  out  execu- 
tion for  possession  and  mesne  profits,  in  order  to 
coup  his  own  expenditure  on  the  family  idols.  The 
elder  brother  having  died  without  executing  his  de- 
cree, his  widow  applied  to  execute  it  for  the  amount 
of  the  meRne  profits  due  under  it.     Held,  that  the 
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widow  was  entitled  to  execute  the  decree  for  mesne 
profits  of  the  idol  lands,  without  showing  that  the 
ceremonies  had  been  performed  by  her  husband  out 
of  his  own  private  funds.  Radhajibun  Mtjstafi  v, 
Taramonee  Dassee 

2  B.  L.  B.  P.  C.  79 :  11  W.  B.  P.  C.  31 
12  Moo.  I.  A.  380 

20.  Befund   decreed — Applica- 

tion  for  further  execution.  A  decree-holder 
attached  certain  money  deposited  to  the  cre- 
dit of  a  suit  in  another  Court,  to  which  suit  the 
judgment-debtor  was  a  party,  in  the  belief  that  the 
said  money  belonged  to  the  judgment-debtor. 
The  money  having  been  remitted  from  the  Court 
in  which  it  was  deposited  to  the  Court  executing 
the  decree,  a  claim  was  made  in  that  Court  by  the 
party  entitled  to  the  money.  The  claim  was  re- 
jected, and  the  money  was  paid  out  to  the  decree- 
holder,  and  satisfaction  of  the  decree  was  entered 
in  the  register.  A  suit  was  then  brought  against  the 
decree-holder,  and  it  was  decreed  that  he  should 
refund  the  sum  obtained  by  him  on  the  groimd  that 
it  did  not  belong  to  his  judgment-debtor.  Hav- 
ing refunded  the  money,  the  decree-holder  applied 
for  execution  of  his  decree.  Held,  that  the  fact  of 
satisfaction  being  entered  in  the  register  was  no 
bar  to  the  application  being  granted.  Lakshimana 
Chetti  v.  Narasimhasami    .  I.  L.  B.  7  Mad.  167 

2L  Limitation — Partial    satis fac-       \ 

tion  under  arrangement^^  made  by  Court — Suhse- 
guent  application  for  execution.  In  execution  of  a 
decree,  an  order  was  made  by  the  Court  direct- 
ing the  payment  of  the  rents  of  certam  property 
which  had  been  attached  as  they  became  due 
from  the  mokuraridar  to  the  judgment-debtors, 
to  be  made  to  the  decree-holder  to  satisfy  his  decree  ; 
and  afterwards  the  execution -case  was  struck  off  the 
file.  Subsequently,  default  having  been  made  by 
the  mokuraridar  in  the  payment  of  the  rents  of 
certain  yeai*a,  and  the  decree  not  having  been 
fully  satisfied,  the  decree-holder  applied  for  an 
order  directing  the  payment  of  the  rents  which  were 
in  arrear  to  be  made  by  the  mokuraridar  in  accord- 
ance with  the  previous  order.  Notice  having  been 
directed  to  be  served  on  the  judgment-debtors,  they 
came  in  and  pleaded  limitation.  Held,  that,  as  the 
application  was  not  strictly  one  for  fresh  execution, 
limitation  could  not  apply  ;  and  that,  as  the  effect  of 
the  order  in  the  execution-proceedings  was  virtually 
to  appoint  the  decree-holder  receiver  under  the 
provisions  of  s.  243  of  Act  VIII  of  1859,  and  as  the 
attachment  was  still  in  force,  his  proper  course  was 
to  file  a  regular  suit  qua  receiver  against  the  mok- 
uraridar. Radha  Kissore  Bose  i'.  Aftab  Chund- 
RA  Mahtab       .         .         .       I.  L.  B.  7  Gale.  61 


22. 


Partial    satisfaction— Com. 


promise — Further  application  for  execution — Surety. 
A,  having  obtained  a  decree  against  B  and  C 
(the  former  being  made  primaril.y  liable),  took 
out  execution,   and,     on    obtaining    partial    pay- 
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ment  of  the  amount  due  to  him  by  the  sale  of 
certain  property  belonging  to  B,  entered  up  satis- 
faction as  to  that  amount.  Subsequently,  D, 
another  judgment-creditor  of  jB's(who  had  a  Hen 
on  the  properties  sold  in  execution  of  A^s  decree), 
brought  a  suit  against  B  and  A,  seeking  for  a  re- 
fund of  the  moneys  received  by  the  latter  ;  this  suit 
(to  which  C  was  not  made  a  party)  was  compro- 
mised by  A,  who  agreed  to  make  a  partial  refund. 
Hdd,  on  i4's  applying  for  execution  a  second  time 
against  the  representatives  of  C,  that  the  partial 
satisfaction  of  the  decree  entered  up  was  binding 
upon  A,  so  as  to  prevent  a  second  appHcation 
for  execution  for  the  same  amount  being  made  ;  and 
that,  even  were  it  not  so,  the  refund  made  on  a  pri- 
vate understanding  between  them  by  ^  to  D  in  the 
suit  brought  by  D  against  B  and  A  could  not  be 
binding  upon  B,  unless  he  were  a  party  to  the  com- 
promise, and  much  less  would  it  be  so  as  against  the 
representatives  of  C,  who  was  not  a  party  to  that 
suit,  and  therefore  the  appHcation  could  not  be  en- 
tertained. Wahidoonnissa  v.  Roy  Mohabeer 
Pershad  Sahoo       .         .     I.  Ii.  R.  5  Calc.  128 


23. 


Acquiescence. 


Certain  property  was  attached  in"execution  of^a  de- 
cree against  the  judgment- debtor  in  the  year  1847. 
This  attachment  was  set  aside  on  the  appHcation  of 
persons  claiming  the  property  as  their  own.  These 
persons  were  sued  with  the  judgment-debtor  by  the 
jud^^ment-creditor,  and  another  decree  was  passed 
in  f855,  declaring  the  said  property  Hable  to  sale  m 
execution  of  the  decree  o  1 847.  The  decree  of  1847 
had  been  satisfied  in  part  in  execution-proceedmgs 
taken  under  the  decree  of  1855  against  the  heirs  of 
the  judgment-debtor.  Held,  that  the  balance  of  the 
decree  of  1847  could  not  be  recovered  in  execution 
under  the  decree  of  1855  against  the  heirs  of  the 
judgment-debtor,  and  that  no  acquiescence  m  the 
past  on  the  part  of  the  judgment-debtor  under  the 
decree  of  1847  could  render  such  execution  valid. 
BiNDA  Prasad  v.  Ahmad  Ali    I.  L.  R.  1  All.  d6» 


24. 


—  Claims    to    attached    pro- 


perty. A  obtained  a  money-decree  against  B 
declaring  certain  properties  belonging  to  B 
Hable  to  be  sold  in  satisfaction  of  it.  Other  de- 
crees were  subsequently  obtained  against  B,  in 
execution  of  one  of  which  certain  of  these  properties 
were  sold  (subject  to  the  lien)  and  purchased  by  A 
himself,  and  in  execution  of  another  certain  others 
were  sold  also  (subject  to  the  Hen)  and  purchased  by 
C.  On  A  proceeding  to  execute  his  own  decree 
against  B,  C  sought  to  have  it  declared  that  satis- 
faction sho  uld  be  entered  upon  it  to  the  extent  of  the 
value  of  the  property  purchased  by  A.  Held,  that  C 
was  not  entitled  to  appear  in  the  execution-proceed- 
ing foUowing  upon  a  case  to  which  he  was  no  party. 
Greeja  Bhoosun  Hitter  v.  Kishen  Kishore 
Ghose         -         -         .         .         .     7W.R.221 


25. Eorfeiture,  stipiilation  for— 

Landlord  and  tenant— Relief   against   forfeiture   for 


EXECUTION  OF  DECREE— cow^cf. 

12.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMISES— confrf. 

non-payment  of  rent  though  siipulation  for  payment 
contained    in    compromise _   decree — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  244— Decree  containing 
general     stipulation — Power     of     Court  to  relieve 
against  penalty  in    execution  proceedings.     Certain 
lands  were   held  on  lease,  and  the  rent  feU   into 
arrears.       A    suit  was    then   brought     for     the 
arrears  and  for  possession,  but  the  parties  arrived 
at  a    compromise,    and   a   decree    was  passed  in 
terms  of  that  compromise.     The  decree  contained  a 
stipulation  that,  if  default  should  be  made  in  pay- 
ment of  rent  within  the  time  fixed  for  payment  each 
year,   the  lease  should  be  forfeited.     Default  was 
made,  and  possession  of  the  lands  and  the  arrears  of 
rent  were  sought  for  in  execution  of  the  decree,  when 
it  was  objected  that  the  stipulation  for  forfeiture  for 
non-payment  of  rent  was  a  penal  one,  and  should  not 
be  given  effect  to,  even  though  it  was  contained  in  a 
decree  which  was  capable  of  execution.     Held,  that, 
inasmuch  as  the  decree  passed  by  the  Court  was  a 
mere  adoption  of  the  contract  which  existed  between 
the  parties  to  it,  the  Court  must  be  taken  to  have 
adopted  theJ|contract  with  all  its  incidents.     It  was 
therefore  competent  to  the  Court  to  relieve  against 
the  forfeiture.     ShirekuU  Timapa  Hegda  v.  Mahah- 
lya,  1.  L.  R.  10   Bom.    435,  dissented   from.     Rai 
Balkishen  Das   v.     Raja    Run     Bahadoor    Singh, 
L.  R.    10  I.    A.    162,    referred    to.     Nagappa  v. 
Venkat  Rao  (1900)        .     I.  L.  R.  24  Mad.  265 

26. Instalment  decree — Agree- 
ment before  decree  not  to  enforce  payment  of  an 
instalment — Part  payment — Civil  Procedure  Code 
{Act  XIV  of  1882),  8.  244 — Limitation.  A  decree 
being  once  made,  it  must  be  taken  to  be  con- 
clusive between  the  parties.  When  an  instalment 
decree  was  duly  made,  neither  an  agreement  that 
the  payment  of  a  certain  instalment  would  not  be 
enforced,  aUeged  to  have  been  come  to  between  the 
parties  before  the  decree  was  made,  nor  a  plea  of 
payment  of  a  part  of  the  claim,  alleged  to  have 
been  made  before  the  decree  for  the  full  claim  was 
made,  can  be  given  effect  to.  Laldas  Narandas  v. 
Kishordas  Devidas,  I.  L.  R.  22  Bom.  463, 
distinguished.  Benode  Lal  Pakrashi  t'. 
Brajendra  Kumar  Shaha  (1902) 

I.  L.  B.  29  Calc.  810 
B.C.  6  C.  W.  N.  838 

27.    Specific      performance — 

Practice — Procedure — Decree  upon  a  compromise 
for  execution  of  a  conveyance — Execution  of  decree. 
Where  a  decree  based  upon  a  compromise  directed 
that  one  party  should  execute  a  kobala  in  favour 
of  another  within  a  certain  time  after  the  date  of 
the  decree  :  Held,  that  the  proper  course  for  the 
parties  would  be  to  proceed  regularly  as  if  a 
decree  for  specific  performance  was  made.  The 
procedure  in  such  a  case  laid  down.  Hare 
Krishna  Samanta  v.  Priya  Natf.  Khamroi 
(1905)  ....     10  C.W.N.  345 


It 
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12.  EXECUTION  OF  DECREE  ON  OR  AFTER 
AGREEMENTS  OR  COMPROMSES— €07icZ(?. 

28.  Adjournment   of   sale    for 

compromise — Time^    the    essence     of  the  agree- 
ment of  parties — Failure  to  pay  on    the    final  date 
— Part-payment,  refusal  to  accept — Jurisdiction   of 
Court  to   extend   time — Civil  Procedure  Code  {XIV 
of  1882)   ss.    244,    311.      Where    time    had    pre- 
viously  been    rejseatedly    granted   by   the    Court 
at    the    instance    of    the    judgment-debtor    with 
the    consent  of     the  decree-holders   for  eomi)ro- 
mise,  and  on   the  final   date  to    which    payment 
was  adjourned,  the    judgment-debtor   prayed   for 
further  time  and    the  decree-holder  demanded   it 
as  a    condition    precedent   to  the  grant  of  further 
time  that  the  judgment-debtor    should  definitely 
agree  that,  upon  her  failure  to  pay  the  money  on  the 
date  to  be  fixed,  her  right  to  challenge  the  validity 
of  the  sale  should  finally  cease,  and  such  an  arrange- 
ment was  definitely  sanctioned  by  the   Court    with 
the    consent   of   all    the  parties :     Held,  that  the 
Court  had  no  jurisdiction  subsequently  to  vary  the 
terms  of  the  final  agreement,  at  the  instance  of  the 
judgment-debtor  in  spite  of  the   protest  of  the 
decree-holder.     Harakh   Singh  v.  Sdheb  Singh,  6 
C.   L.   J.    176,    explained   and   followed.'     Uttam 
Chandra    Krithy    v,    Khetra    Nath     Chattopadhya, 
I.  L.  R.  29  Calc.  577,  referred  to.     Held,  further, 
that  an  appeal  need  not  be  preferred  against  every 
interlocutory   order  in    an    execution   proceeding. 
Behary  Lai  Pundit  v.  Kedar  Nath  Midlick,  I.  L.  R. 
18  Calc.  469,  followed.     Held,  also,  that  it  is  open 
to  the  party  aggrieved  to  challenge  by  an  appeal 
against  the  final  order,  which  determines  the  rights 
of  the  parties,  the  propriety   of    the  interlocutory 
orders  made    in  the    course  of  the  proceedings. 
Chandrabala  Debi  v.   Prabodh  Chandra    Ray 
(1909)  .         .         .     I.  Ii.  R.  36  Calc.  422 


13.  EXECUTION  BY  AND  AGAINST  REPRE- 
SENTATIVES. 

1.  Right     of   execution— Illegi- 

limacy  of  decree-holder  declared  after  decree. 
Where  a  decree  was  made  in  favour  of  persons  on 
the  f  resumption  that  they  were  legitimate,  and  by  a 
subsequent  High  Court  decision  they  were  found  to 
be  illegitimate : — Held,  that  they  were  not  preclud- 
ed from  executing  the  decree.  Himmut  Bahadoor 
V.  Solano        .        .        .        .      17  "W.  R.  428 

2.  Execution  by  representa- 
tive— Illegitimacy,  Question  of — Civil  Procedure 
Code,  1859,  ss.  102,  103,  and  208— Act  XXIII  of 
1861,  8.  11.  The  questions  which,  xmder  s.  11, 
Act  XXIII  of  1861,  may  be  determined  by  a  Court 
executing  a  decree,  must  be  between  parties  to  the 
suit  in  which  the  decree  was  passed,  and  must  relate 
to  the  execution  of  the  decree.  A  person  who  was 
not  on  the  record  when  the  decree  was  made  does  not 
constitute  himself  a  party  to  the  suit  by  applying 
for  execution,  and  a  question  as  to  his  legitimacy  is 

'Consequently  not  one  which  the  Court  executing  the 
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AGAINST  REPRE- 
-contd. 


decree  is  competent  to  entei-tain.  Ss.  102  and  103 
of  Act  VIII  of  1859  relate  only  to  proceedings 
prior  to  decree,  and  not  to  proceedings  in  execution. 
S.  208  of  the  same  Act  does  not  apply  where  the 
person  seeking  to  execute  is  not  a  transferee  from 
the  original  decree-holder,  either  by  assig^jment  or 
operation  of  law.  The  section  does  not  apply  to 
cases  where  the  right  to  an  equitable  interest  in  a 
decree  is  seriously  contested,  and  was  not  intended 
to  enable  a  Court  to  try,  on  an  application  for  exe- 
cution, such  an  important  question  as  the  legitima- 
cy of  an  heir.  Since  proceedings  under  s.  208.  Act 
VIII  of  1859  were,  by  s.  364  of  the  Act,  not  Uable 
to  appeal,  a  suit  would  probably  lie  to  reverse  an 
order  passed  therein.  Abidunnissa  Khatoon  v. 
A.mirunnissa  Khatoon    .     I.  L,  R.  2  Calc.  327 

Ii.  R.  4  I.  A.  66 

Affirming  the  decision  of  the  High  (?ourt  in 

s.c.  20  W.  R.  305 


3. 


Purchaser      from      decree- 


holder— .4c<  XXIII  of  1861,  s.  11— Civil  Pro- 
cedure Code,  1859,  s.  208 — Right  of  appeal.  Where 
a  decree  had  been  purchased  benami,  and  the 
party  alleging  herself  to  be  the  real  purchaser  had 
not  been  put  upon  the  record  as  a  party,  and  an  ap- 
plication for  execution  made  by  her  unHer  s.  208  of 
Act  VI II  of  1859  had  been  refused,  and  there  was 
a  dispute  as  to  who  was  the  real  purchaser  of  the 
decree : — Held,  that  the  applicant  was  not  a  party 
to  the  suit  within  the  meaning  of  s.  11  of  Act  XXI 11 
of  1861,  and  had  no  right  of  appeal  against  the 
order  refusing  her  application.  Abidunnissa  Kha- 
toon V.  Amintnnissu  Khatoon,  I.  L.  R.  2  Calc.  327, 
followed.     SoBHA  BiBEE  r.  Sakhamut  Alt 

I.  L.  R.  3  Calc.  371 :  1  C.  L.  R.  331 


4. 


%  Death   of    decree-holder — 


Injunction  to  restrain  execution — Revival  of  pro- 
ceedings. Where  a  decree- holder,  whose  right  of 
execution  has  been,  by  injunction  restraining  him 
pending  another  suit  from  extcuting  the  decree, 
temporarily  suspended,  dies,  his  representative  has 
the  same  rights  as  he  had  himself  to  apply  for  and 
obtain  a  revival  of  the  proceedings.  Kalyanbhai 
DiPCHAND  V.  Ghanoshamlal  Jadunathji 

I.  L.  R.  5  Bom.  28 

5.     Civil       Proce- 


dure Code,  ss.  207-208 — Representative  of  decree- 
Jiolder.  Where  application  is  made  for  execution 
of  a  decree  standing  in  the  name  of  a  deceased  per- 
son, the  Judge  ought,  under  s.  208  of  the  Code  of 
Civil  Procedure,  in  exercise  of  his  judicial  discretion, 
to  put  one  of  the  applicants  at  least  on  the  record, 
and  to  take  such  steps  as  to  him  may  seem  right  and 
proper  for  protecting  the  interests  of  other  claim- 
ants. If  the  deceased  died  while  the  suit  was  pend. 
ing  in  appeal,  the  first  amendment  in  the  record 
must  be  to  put  in  place  of  the  deceased  the  names  of 
those  persons  who  were  allowed  by  the  court  to 
carry  on  the  appeal  in  his  name.  Abdoollah  v. 
Reasut  Hossein    .         .         .         .  20  W.  R.  51 
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6, —  Bepr&sentative  of 

deceased  decree-holder — Civil  Procedure  Code,  1859, 
s.  103.  The  claim  of  a  petitioner  to  represent 
a  deceased  person  for  the  purpose  of  executing  a 
decree  made  in  favour  of  the  deceased,  ought  not 
to  be  rejected,  but  the  Judge  should,  in  accordance 
with  the  principle  of  s.  103,  Act  VIII  of  1859,  call 
upon  the  plaintifE  to  establish  his  right  to  represent 
the  deceased.  Wooma  Churn  Mookerjee  v. 
LucKHEE  Narain  Roy  Chowdhry 

1  W.  R.  Mis.  10 

7. Right  of  representative  of 

decree-holder  to  execution — Civil  Procedure 
Code,  1859,  s.  210.  The  representative  of  a  de- 
ceased person  in  ^hose  favour  a  decree  has  been 
made  cannot  claim  execution  as  a  matter  of  strict 
right,  but  must  satisfy  the  Court,  under  s.  210, 
Civil  Procedure  Code,  that  it  is  proper  that  he  should 
be  allowed  satisfaction  of  the  decree  ;  and  the  Court 
cannot  determine  the  question  without  hearing  the 
opposite  side.  Umrith  Nauth  Chowdhry  v. 
Chunder  Kishore  Singh      .         .     21  W.  R,  31 


8. 


of  decree-holder — Attachment 
Procedure  Code  {Act  XIV  of  1882),  ss.  232,  244,  273. 
A  person  attaching  a  decree  is  a  representative  of 
the  decree-holder  within  the  meaning  of  that  term 
as  used  in  s.  244,  cl.  (c),  of  the  Civil  Procedure 
Code,  and  in  every  case  is  entitled  to  enforce  execu- 
tion of  the  decree  which  he  has  attached.  When 
the  decree  attached  has  been  passed  by  the  same 
Court  as  the  decree  in  execution  of  which  it  has 
been  attached,  the  Court  has  jurisdiction  to  exe- 
cute the  attached  decree  on  the  application  of  the 
attaching  creditor.  Peary  Mohun  Chowdhry  v. 
RoMESH  Chunder  Nundy  I.  L.  R.  15  Calc.  371 

9. ■ Judgment-creditor 

who  has  attached  a  decree — Right  to  execute-decree — 
Civil  Procedure  Code,  1882,  s.  244.  A  judgment- 
creditor  who  attaches  a  decree  is,  as  being  a  re- 
presentative of  the  judgment-debtor  within  the 
meaning  of  s.  244,  cl.  (c),  of  the  Civil  Procedure 
Code,  competent  to  execute  it.  Peari  Mohun 
Chowdhry  v.  Romesh  Chunder  Nundy,  I.  L.  R.  15 
Calc.  371,  followed.  Rangasami  Chettt  v.  Peria- 
sami  Mudali  .         .      I.  L.  R.  17  Mad.  58 


10. 


Death       of       Judgment- 


debtor — Civil  Procedure  Code,  1859,  s.  210  and 
s.  204 — Application  to  make  hire  or  surety  of 
deceased  liable — Delay.  An  application  under 
s.  210,  Civil  Procedure  Code,  cannot  be  allowed  to 
succeed  upon  the  ground  which  would  support  an 
application  under  s.  204,  and  an  application  under 
s.  204  must  be  disposed  of  on  a  state  of  facts  which 
would  give  the  Judge  power  to  issue  the  order  under 
s.  204,  Where  a  judgment-creditor  delays  long  after 
the  death  of  the  judgment-debtor  in  following  such 
debtor's  propei'ty  into  the  hands  of   his  heir,   it  is 
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incumbent  on  him   to  explain   the  reason  of  the 
delay.     Ameen  Ahmed  v.  Velaet  Aij  Khan 

20  W.  R.  422: 


11. 


Civil     Proce- 


dure Code,  1859,  s.  210 — Right  to  execute  decree 
against  representative  where  certificale  of  ad- 
ministration has  been  obtained.  A  decree-holder 
is  at  liberty,  under  s.  210,  Act  VIII  of  1859,  to 
follow  his  deceased  judgment-debtor's  property  in 
the  hands  of  the  parties  in  possession,  notwithstand- 
ing a  certificate  under  Act  XXVII  of  1860  has  been 
obtained  by  a  third  part}-.  Duxput  Sin'GH  Baha- 
DOOR  r.  Rajessuree  .         .         .15  W.  R.  476 


12. 


-  Right     of     representative 


of  CO- sharer  to  execute  decree — Personal 
right.  The  right  of  one  of  several  co-sharers  in  an 
endowment  to  recover  possession  of  the  land  from 
which  he  has  been  ousted  by  the  other  co-sharers  is 
a  personal  one,  and  does  not  descend  to  his  heirs  A 
decree  for  that  purpose  obtained  by  him,  if  not 
executed  by  him  in  his  hfe  time,  will  become  infruc- 
tuous  after  his  death.  His  widow,  however,  can 
recover  in  a  regular  suit  whatever  sums  he  pad  out 
of  his  own  funds  for  keeping  up  the  service  of 
the  idols.  Radha  Jeebun  TVIfstofee  v.  Tara 
MoNEE  Dossee      .         .         .3  W.  R  Mis.  25- 


13. 


Judgment- debtor        pur- 


chasing share  in  decree.  A  mortgaged  cer- 
tain property  to  B,  and  afterwards  sold  a  two- 
annas  share  thereof  to  C,  and  gave  him  an  ijara 
of  a  portion.  B  obtained  a  decree  on  his  mortgage, 
which  decree  was  purchased  by  C,  who  then  applied 
for  execution.  The  judgment-debtor  A  objected 
that  C  was  not  competent  to  take  out  execution, 
being  a  co-sharer  and  an  ijaradar,  but  this  conten- 
tion was  overruled.  Kally  Doss  Bhadury  v. 
GoLAM  Ali  Chowdhry     .         .      3  C.  L.  R.  237 

14.  Representative  of  minor — 

Execution  by  guardian — Death  of  minor.  When 
a  party  applies  to  execute  a  decree  on  behalf  of  a 
minor,  his  representative  capacity  comes  to  an  end 
by  the  death  of  that  minor ;  and  further  steps 
in  execution,  or  otherwise,  must  be  taken  by  the 
legal  representative  of  the  deceased,  whoever  that 
may  be.  Hulodhur  Roy  Chowdhry  v.  Juddo- 
NATH  Mookerjee     ...      14  "W.  R.  162 

15. Decree      passed      against 

dead  m.an — Civil  Procedure  Code,  1859,  s.  119. 
Where  the  sole  defendant  to  a  suit  dies  before  de- 
cree, a  decree  passed  against  him  on  the  supposition 
of  his  being  stUl  alive  is  incapable  of  being  executed. 
Cases  falling  under  Act  VIII  of  1859,  s.  119,  stated. 
RooPNARAiN  Singh  v.  Ramayee  Singh 

3  C.  Ii.  R.  192 


16. 


Representative    of  debtor 


— Procedure.  Exposition  of  the  procedure  to  be  ob- 
served for  the  execution  of  a  decree  against  the  legal 
representative  of  a  deceased  person.  Roodro 
Narain  Roy  v.  Nittyanund  Doss  .  8  W.  R.  195 
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17. Execution  of  decree  against 

deceased  judgment-debtor — Cinil  Procedure 
€ode,  1882,  s.  234 — Probate  and  Administration  Act 
(V  of  1881),  s.  104 — Equal  and  rateable  distribution. 
The  right  of  a  decree-holder,  under  s,  234  of  the 
CivU  Procedure  Code,  to  have  his  decree  executed 
against  the  legal  representative  of  a  deceased 
judgment-debtor  is  not  affected  by  s.  104  of  the 
Probate  and  Administration  Act,  which  directs 
debts  to  be  paid  equally  and  rateably  out  of  the 
assets.  Venkatarangayan  Chetti  v.  Krishna- 
samiAyangar       .         .     L  li.  R.  22  Mad.  194 

18.  . Execution        of 

decree  where  judgment-debtor  is  dead.  Execution 
cannot  issue  against  the  estate  of  a  deceased  person 
until  there  is  some  one  on  the  record  as  representing 
the  estate.    Lekraj  Roy  v.  Becharam  Misser 

7  W.  B.  52 


*9. 


—  Execution  against 
execution    has    once 


person  as  representative.  If 
been  duly  issued  against  a  person  as  representa- 
tive of  one  who  is  deceased,  this  person  cannot  dis- 
pute his  representative  character  on  the  occasion  of 
any  subsequent  issue  of  execution  against  him  as 
representative.  Dheraj  Mahatab  Chund  v. 
Pearee  Dossee     .         .         .     6  W.  H.  Mis.  61 


20. 


Execution  against  person 


personally  after  failure  to  execute  against 
him  as  representative.  Where  successive  appli- 
cations for  execution  had  been  made  for  years 
against  a  party  merely  as  the  representative  of  a 
deceased  defendant:  Held,  that  execution  could 
not  be  taken  out  against  hira  personaUy  as  one  of  the 
original  defendants,  even  if  he  were  liable  in  both 
capacities.  Prem  Laij>  Gossamee  v.  Hosseein- 
OODEEN       •         .         •  .  .13  W.  R.  36 

21.  -  —  Decree  against  deceased 
person,  effect  on  representatives — Civil  Pro- 
cedure Code,  1859,  ss.  104,  203,  210,  249.  When  a 
decree  has  been  obtained  against  A  in  his  lifetime, 
and  A  dies  before  execution,  ^'s  estate  is  properly 
described  in  the  proceedings  in  execution  as  the  es- 
tate of  A  (s.  210,  Code  of  Civil  Procedure) ;  and  in  the 
certificate  of  sale  the  purchaser  is  properly  declared 
to  have  purchased  the  right,  title  and  interest  of  A 
in  the  property  sold  ;  but  this  procedtu*e  is  improper 
in  cases  in  which  the  debtor  dies  before  or  pending 
the  suit,  and  the  suit  is  brought  or  continued  against 
his  representative.  In  such  cases  the  representa- 
tive, and  not  the  deceased  person,  is  the  defendant 
(ss.  104  and  203) ;  and  in  the  notification  of  sale 
(s.  249)  and  in  the  certificate  of  sale  (s.  269)  it  ought 
to  be  set  forth  that  what  is  sold  is  the  right,  title, 
und  interest  of  the  representative  on  the  record. 
Nathi  Ham  v.  Jamni  .     8  Bom.  A.  C.  37 

22.  Representative    of  debtor 

—Civil  Procedure  Code,  1859,  s.  203.  S.  203,  Act 
VIII  of  1859,  although  it  primarily  refers  to  a  party 
who  has  been  substituted  before  decree  for  the  origi- 
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nal  debtor,  is  equally  applicable  to  a  person  who  has 
become  representative  of  the  original  debtor  in 
execution-proceedings,  his  liability  being  limited  to 
the  extent  of  the  property  of  the  original  debtor 
which  may  have  come  into  his  hands.  Jaftjr 
HossEiN  V.  HiNQUN  Jan      .         .      8  W.  R.  161 


23. 


Execution  against 

has    assets,     btU     fails 


representative     where     he 

to  satisfy  decree.  If  a  decree-holder  can  show  that 
assets  of  a  deceased  judgment-debtor  have  come  into 
the  hands  of  such  debtor's  legal  representative,  and 
if  the  representative  fails  to  satisfy  the  Court  that 
he  has  duly  applied  such  assets,  the  latter  may  be 
arrested  in  execution  of  the  decree.  Dheraj 
Mahtab  Chund  Bahadoor  v.  Munmohinee 
Dassee  .         .        .         .        12  W.  R.  517 


24. 


Civil   Procedure 


Code,  1859,  s.  203.  When  a  decree-holder  wishes  to 
execute  his  decree  against  the  heirs  of  his  judgment- 
debtor  to  the  extent  of  property  inherited  from  the 
debtor  and  not  duly  applied  by  the  heirs,  he  must, 
before  he  can  put  s.  203,  Act  VIII  of  1859,  in  force, 
satisfy  the  Court  that  no  such  property  of  the  de- 
ceased can  be  found  as  he  can  sell  in  execution. 
Indro  Narain  Misser  v.  Kbisto  Chunder  Mahto 

4  W.  R.  362 

25.  Death  of  judgment- debtor 

after  appellate  decree — Civil  Procedure 
Code,  1882,  ss.  234,  248,  361  to  372  and  583-^ 
Parties,  aiibstitution  of — Subordinate  Judge.  Juris- 
diction of.  The  Civil  Procedure  Code  (Act  XIV  of 
1882)  does  not  contemplate  the  representatives  of 
the  judgment-debtor  being  placed  on  the  record 
after  the  appellate  decree  has  been  passed.  There 
is  no  express  provision  for  it  in  the  sections  relating 
to  execution.  Ss.  361  to  372  relate  to  changes 
during  suit,  and  speak  only  of  plaintiffs  and  defend- 
ants— terms  which  seem  to  show  that  they  were  only 
intended  to  apply  to  proceedings  up  to  final 
determination  by  the  appellate  decree  and  not  to 
proceedings  in  execution  between  the  julgment- 
creditor  and  judgment-debtor.  A  Court  of  apptml 
having  confirmed  the  decree  of  a  second  class  Sub- 
ordinate Judge,  the  decree  was  transferred  for  exe- 
cution  to  the  first  class  Subordinate  Judge.  After 
the  transfer,  the  judgment-debtor  died.  The  judg- 
ment-creditor  then  applied  to  the  first  class  Subor- 
dinate Judge  to  substitute  on  the  record  the  name 
of  the  representative  of  the  deceased.  The  first  class 
Subordinate  Judge  rejected  the  application  and 
referred  the  judgment-creditor  to  the  second  class 
Subordinate  Judge,  who  also  rejected  the  appli- 
cation on  the  ground  that  the  decree  which  was 
being  executed  was  the  appellate  decree  in  which 
his  decree  was  merged  and  therefore  he  had  no 
jm'isdiction  to  entertain  the  application.  Held,  that 
the  course  open  to  the  judgment-creditor  was  by 
way  of  application  to  execute  the  decree  against  the 
legal  representative  of  the  deceased  as  provided  by 
s.  234  of  the  Civil  Procedure  Code  (Act  XIV  of  1882) , 
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in  which  case  the  application  to  execute  the  decree, 
having  regard  to  s.  58/?,  would  be  to  the  second 
class  Subordinate  Judge,  although  by  s.  248  the 
notice  to  the  party  against  whom  execution  was 
applied  for  would  be  issued  by  the  first  class  Subor- 
dinate Judge  to  whom  the  decree  was  transferred 
for  execution.  Hirachand  Harjivandas  v. 
Kastxjechand  Kasidas  .   I.  K  R.  18  Bom.  224 


26. 


Transfer  of  decree  for  exe 


I 


cution — Execution  against  representative  of  debtor — 
Civil  Procedure  Code,  1S82,  ss.  234,  248,  249,  and  578 
— Application  by  decree-holder  for  execution  of  decree 
hy  substitution  on  death  of  the  judgment-debtor  to  the 
Court   where    the  decree  has  been  transferred.      A 
decree  was  transferred  to  another  Court   for  exe- 
cution.    Pending    the    proceedings,    one    of    the 
judgment-debtors  died.     On  an  application  to  that 
Court  by  the  judgment-creditor   to   execute   the 
decree  against  the  legal  representative  of  the  de- 
ceased judgment-debtor,  a  notice  was  issued  under 
s.  248  of  the  Code  of  Civil  Procedure.     The  legal 
representative  objected   that  the   Court  had    no 
jurisdiction  to  entertain  the  application,  and  that 
the  application  should  have  been  made  under  s. 
234  of  the  Code  to  the  Court  that  passed  the  decree. 
Held,  that  the  power  of  the  Court  executing  a  decree 
to  order  execution  under  s.  249  against  the  legal 
representative  of  a  deceased  judgment-debtor,  after 
the  issue  of   notice  under  s.  248,   is  not  cut  down 
by  the  provisions  of  s.  234,  which  simply  empowers 
the  decree-holder  to    apply  to  the  Court  which 
passed  the  decree  to   execute  it  against  the  legal 
representative  of  a  judgment-debtor  who  is  dead, 
and  that  the  Court  to  which  the  decree  has  been 
transferred  has  full  jurisdiction  to  allow  execution  to 
proceed  against  the  legal  representative.  Held,  also, 
that,  even  assuming  that  an  application  under  s.  234 
to  the  Court  which  passed  the  decree    was  a  neces- 
sary preliminary  to  proceedings  under  s.  248  by  the 
Court  executing  the  decree,  the  omission  to  make 
it  was  only  an  irregularity  which  did  not   affect  the 
merits  of  the  case,  and,  under  s.  578,  the  order  of  the 
Comrt   of    first    instance    should    not    have   been 
reversed  on  account  of  such  irregularity.     Sham  Lal 
Pal  v.  Modhu   Sudan  Sircar 

I.  Ii.  R.  22  Cale.  558 


27. 


Attachment  during  lifetime 


of  judgment-debtor— Cm7  Procedure  Code,  1882, 
s.  234 — Application  after  death  of  judgment-debtor 
to  bring  his  representatives  on  the  record  of  the 
execution-proceedings — Procedure.  In  execution- 
proceedings,  if  the  decree-holder  desires  to  proceed 
atter  the  death  of  the  judgment-debtor  against 
property  which  has  not  been  attached  during 
the  lifetime  of  the  judgment-debtor,  his  proper 
course  is  that  marked  out  by  s.  234  of  Act  XIV 
of  1882 ;  but  if  the  property  has  been  attached 
during  the  lifetime  of  the  judgment-debtor,  it 
then  comes  into  the  hands  of  the  law,  and  attach- 
ment does  not  abate  on  the  death  of  the  judg- 
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ment-debtor,  and  for  the  purpose  of  proceeding 
against,  and  if  necessary  selling,  that  property,  it  is 
not  necessary  to  implead  any  one  as  a  legal 
representative.  Abdur  Rahman  v.  Shankar  Dat 
DuBE  .         .         .  I.  L.  R.  17  All.  162 


28. 


Alleged      representative. 


execution  against— Cm7  Procedure  Code,  1882, 
s.  234 — Application  to  execute  decree  against  alleged 
representative  of  deceased  judgment-debtor.  In  th« 
case  of  an  application  under  s.  234  of  the  Code 
of  Civil  Procedure  to  execute  a  decree  against  a 
person  alleged  to  be  the  representative  of  a 
deceased  judgment-debtor,  it  is  for  the  Court 
which  passed  the  decree  to  decide  whether  the 
person  against  whom  execution  is  sought  is  or  is  not 
such  representative,  but  it  is  for  the  Court  executing 
the  decree  to  decide  to  what  extent  such  person  is 
liable  as  such  representative.  Srihary  Mundul  v. 
Murari  Chowdhry,  I.  L.  R.  13  Calc.  257,  referred  to. 
Seth  Shapurji  Nana  Bhai  v.  Shankar  Dat  Dube 

I.  L.  R.  17  All.  431 


29. 


"Widow's  estate — Civil  Proce- 


dure Code,  1882,  s.  234 — Execution  against  represen- 
tatives of  deceased  person — Hindu  widow,  relinquish- 
ment by — Deed  of  release.  Condition  in,  to  pay  the 
widow^s  debt — Reversioners,  Money-decree  against 
widow  enforced  against.  Under  the  terms  of  a 
deed  of  release  executed  by  a  Hindu  widow  relin- 
quishing the  estate  inherited  by  her  from  her  hus- 
band in  favour  of  reversioners,  the  latter  bound 
themselves  to  pay  off  a  judgment-debt  due  from  the 
widow  to  a  third  party.  On  the  death  of  the  ^vidow, 
the  reversioners  were  brought  upon  the  record  as 
heirs  of  the  widow,  and  the  judgment-creditors  ap- 
plied to  execute  their  decree  against  the  reversion- 
ers by  attaching  the  sm-plus  proceeds  of  sale  of  one 
of  the  properties  relinquished  by  the  widow.  Hdd, 
that  the  widow  might  have  sued  the  reversioners  for 
recovery  of  the  money  that  they  had  undertaken  to 
pay  for  her,  and  that  being  so  there  was  clearly  a 
debt  due  from  them  to  the  widow,  the  extent  of 
which  was  precisely  that  of  the  judgment-debt  now 
sought  to  be  recovered.  The  reversioners  being 
on  the  record  as  representatives  of  the  widow,  and 
they  not  having  showTi  that  they  applied  this  por- 
tion of  the  assets  of  the  widow  which  was  in  their 
hands,  they  were,  under  s.  2?4  of  the  Code  of  Civil 
Procedure,  liable  to  haVe  execution  taken  out, 
against  them  to  the  extent  of  those  assets.  Daven- 
port V.  Bishopp,  2  Y.  &  C.  460,  referred  to.  Kam- 
eshwar  Persad  v.  Ram  Bahadur  Singh,  I.  L.  R.  12 
Calc.  458,  distinguished.  Chintamony  Dutt  v. 
MoHESH  Chundra  Banerjee 

I.  Ii.  R.  23  Calc.  454 

30. Death  of  a  party  before  deli- 
very of  judgment — Execution  against  the  heirs  of 
deceased  judgment-debtor — Civil  Procedure  Code, 
1882,  ss.  234  and  248-250.  On  the  30th  November 
1892  an  appeal  in  the  High  Court  was  argued,  and  the 


(     4153     ) 


DIGEST  OF  CASES. 


(     4154     ) 


EXECUTION"  OF  DECREE— cowfcf. 

13.  EXECUTION  BY  AND  AGAINST  REPRE- 
SENTATIVES—conft^. 

case  adjourned  for  judgment.  On  the  12th  June 
1893,  one  of  the  defendant-respondents  died.  On 
the  6th  July  1893,  the  High  Court  pronounced  its 
judgment  and  a  decree  was  drawn  up  as  if  the 
deceased  respondent  was  still  living.  On  the  15th 
December  1893,  the  decree-holder  applied  for 
execution  of  the  decree,  but  the  application  was 
rejected  by  the  Court  of  first  instance  on  the  ground 
that,  as  the  heirs  of  the  deceased  defendant  had  not 
been  placed  on  the  record  before  the  judgment  of 
the  High  Court  was  delivered,  the  decree  was  incap- 
able of  execution.  Hdd,  reversing  the  lower 
Court's  decision,  that  the  decree  was  on  its  face  a 
good  decree  and  it  could  be  executed  against  the 
heirs  of  the  deceased  defendant  under  ss.  234  and 
248-250  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  without  placing  them  on  the  record  of  the 
suit.     Ramacharya  v.  Anantacharya 

I.  li.  R.  21  Bom.  314 


31. 


Death  of  plaint- 


iff   after  hearing^    bvt  before  judgment — Judgment 
given  by  Court  in  ignorance  of  plaintiff^s  death — 
Judgment  and  decree  valid — Doctrine  of  nunc  pro 
tunc.     The  successful  plaintifiF  in  a  suit  died  a  few 
days  after  the  hearing  of  the  suit  had  been  concluded 
and  judgment  reserved.     Unaware  of  the  death  of 
the  plaintiif,  the  Court  proceeded  to  deliver  judg- 
ment and  pass  a  decree  in  favour  of  the  deceased 
plaintiff.     Held,  that  nothing  remaining  to  be  done 
by  the  parties  on  the  day  Avhen  judgment  was  re- 
served the  judgment  should  read  as  from  that  date, 
and  the  decree  was  a  valid  decree.    Cumber  v.  Wane, 
1  Smith's  L.  C.    10th  Ed.    325  :  Ramacharya    v. 
Anantacharya,  1.  L.  R.  21  Bom.   314  ;  and  Surendro 
Keshub  Roy  v.  Doorgasoondery  Dossee,  I.  L.  R.    19 
Calc.     513,   followed.     Chetan    Charan    Das    v. 
Balbhadra  Das      .         .        I.  L.  B.  21  All.  314 


32. 


Death  of  legal  representa. 


tive — Executio7i — Execution  against  one  of  several 
representatives  of  a  sole  debtor — Death  of  such 
representative — Subsequent  application  for  execution 
againfit  other  representatives — Practice.  An  ap- 
plication for  execution  against  one  of  the  re- 
presentatives of  a  sole  judgment-debtor  saves 
limitation  against  another  representative.  Ac- 
cordingly, where  the  plaintiff,  on  the  death  of  his 
sole  debtor,  sued  out  execution  on  the  18th  June, 
1881,  under  a  darkhast  No.  718  of  1878,  against  F, 
one  of  the  three  sons  of  the  debtor,  and  the  execution 
proceedings  continued  till  the  death  of  V  in  March 
1884,  whereupon  the  plaintiff  applied  on  the  28th 
May  1884  to  put  M  and  N,  the  brothers  of  V,  on 
the  record  as  his  representatives : — Held,  that  the 
application  was  not  too  late  against  M  and  N 
regarded  as  joint  representatives,  with  their  brother 
V,  of  their  father,  the  original  judgment-debtor. 
KaisHNAffi  Janardan  v.  Murarrav 

X  Ij.  B-  12  Bom.  48 


33. 


Code,  1882,   «.  234^8ucce88ive 


-  Civil  Procedttre 
deaths    of    judg- 
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ment-deUor  and  his  legal  represent':(tive — Execu^ 
ticr^  against  legal  representative'  of  the  legal  represen- 
tative. The  judgment- debtor  under  a  simple 
money-decree  died  before  execution  was  taken 
out  against  him.  Execution  of  the  decree  was 
sought  against  his  legal  representative,  into  whose 
hands  it  ^\-as  found  that  certain  of  the  assets  of  the 
deceased  judgment-debtor  had  come ;  but  before 
anything  was  recovered,  the  legal  representative  in 
turn  died.  Held,  that  the  decree-holder  A\-as  entitled 
to  execute  his  decree  against  the  legal  representative 
of  the  legal  representative  to  the  extent  of  any  assets 
of  the  original  judgment-debtor  which  might  have 
come  into  her  jx)ssession.  Jafri  Begam  v.  Saira 
BiBi    .         .         .         .         I.  Ii.  R.  22  All.  367 

34.  Legal   representative,    lia- 
bility   of— Civil    Procedure    Code,  1882,  s.  234. 
Under  s.  234  of    the  Civil    Procedure   Code,   the 
legal     representative     of    a    deceased    judgment- 
debtor    is    liable    summarily   only    in    respect   of 
property     actually     received    by    him,    or    taken 
into   his   disposition.     On    the    27th    March   1878 
one  B  obtained  a  decree  for    R2,100  against  one 
P,  who    died    in    July  of    that   year,   leaving  his 
son  H  his  legal  representative.     Subsequently,  one 
Homjibhai  sued  H  as  the  legal  representative  of 
P  upon  a  mortgage  executed  by  the  l.-tter  in  his 
lifetime,  and  obtained  a  decree,  in  execution  of 
which  he  sold  the  mortgaged  property  by  auction, 
and  bought  it  in  himself  for  R810.     On  appeal,  this 
decree  was  reversed  on    the    3rd    August    1883. 
Instead  of  thereupon  recovering  the  property  which 
had  been  sold  in  execution,  H,  on  the  16th  Novem- 
ber 1883,  agreed  with  Homjibhai  that  the  latter 
should  retain  it  on  payment  of  R240  as  costs  of  the 
suit.     Shortly  before  this  compromise  was  effected, 
B  sold  her  decree  to  the  appellant  A",  who  in  1884 
applied  for  execution  against  H.     The  Subordinate 
Judge  made  an  order  for  execution  against  H  per- 
sonally to  the  extent  of  R810,  holding  that  H  had 
fraudulently  adjusted  the  decree  in  Homjibhai's 
suit,  and  that,  even  if  there  was  no  fraud,  he,  as 
administrator  of  P's  estate,  ought  to  have  recovered 
back  the  money  realized  by  the  sale,    instead  of 
accepting  a  compromise.     On  appeal,  the  order  of 
the  Subordinate  Judge  was  reversed  by  the  District 
Judge.      On     appeal    to    the    High    Court:    Held 
confirming  the  order  of  the  District  Judge,  that  H 
was  not  personally  liable.     Under  s.  234  of  the  Civil 
Code  Procedure  (Act  XIV  of  1882),  a  representative 
of  a   deceased  judgment-debtor,  who  has    failed 
purposely  or  negligently  to  recover  some  debt  due  to 
the  estate  of  the  deceased,  or  some  property  belong, 
ing  to  it,  is  not  liable  in  the  same  way  as  for  property 
of  the  deceased  which  has  come  to  his  hands.     In 
that  section,  property  is  not  defined  as  identical 
with  assets,  and  so  to  include  mere  rights  of  action. 
Nor  is  it  provided  that  in  an  execution- proceed  ing 
the  representative  shall  be  made  answerable  as  well 
for  what  with  diligence  on  his  part  would  have  com© 
to  his  hands  as  what  actually    has   come  to    his 
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hands.  It  may  well  be  that,  while  the  Legis- 
lature intended  to  bring  the  representative  under 
the  control  of  a  summary  inquiry  where  he  had 
actually  received  property,  it  did  not  intend  to 
make  him  answerable  in  other  cases  except  through 
the  medium  of  a  suit  for  administration  or  other 
regular  action.  Khushrobhai  Nasabvanji  v. 
HoEMAZSHA  Phieozsha     .  I.  L.  R.  11  Bom.  727 


35. 


Representation    of    estate 


by  mother — Decree  against  mother  when  adopted 
son  in  existence.  PlaintifE  obtained  a  decree 
on  a  bond  executed  by  S  against  the  mother  of 
8j  whom  he  believed  to  be  the  heiress  of  8.  In 
attempting  to  execute  this  decree  against  the  estate 
of  8,  plaintiff  was  obstructed  by  the  defendant,  who 
was  the  adopted  son  of  8.  Plaintiff  sued  the 
defendant  for  a  declaration  that  he  was  entitled 
to  execute  his  decree  against  the  estate  of  8  in 
the  hands  of  the  defendant.  Held,  that  the  suit 
must  fail,  inasmuch  as  the  estate  of  8  was  not 
properly  represented  in  the  former  suit.  8otish 
Chunder  Lahiry  v.  Nil  Komul  Lahiry,  I.  L.  R. 
11  Calc.  45,  distinguished.  Subbanna  v.  Venkata- 
KKisHNAN      .         .         .      I.  L.  R.  11  Mad.  408 


36. 


Decree  against  executors — 


Debts  incurred  by  executors  while  acting  under 
a  will  afterwards  found  invalid — The  heir's  liabil- 
ity under  the  decree — The  remedy  of  the  decree- 
holder.  Certain  executors,  acting  under  an  order 
of  the  Court,  borrowed  a  sum  of  money  from 
K  M  for  the  funeral  expenses  of  J  D,  the 
testator.  K  M  obtained  a  decree  for  the  amount 
against  the  executors  and  the  adopted  son  of  J  D. 
Afterwards  F  D  got  a  decree,  whereby  both  the'will 
and  the  adoption  were  set  aside,  and  he  was  declared 
the  legal  heir  of  J  D.  KM  then  sought  to  enforce 
his  decree  against  F  D  hy  the  sale  of  the  property 
which  now  formed  part  of  the  estate  of  F  D,  who 
objected  to  the  proceedings.  Held,  that,  sls  F  D  was 
not  the  legal  representative  of  the  judgment-debt- 
ors,  the  decree  could  not  bind  the  estate  in  his 
hands  ;  but,  in  order  to  make  the  estate  liable  for  the 
debt,  the  proper  course  of  the  decree-holder  was  to 
bring  a  regular  suit  against  F  D,  Fanindeo  Deb 
Raikut  v.  Jugdishwaei  Dabi 

I.  L.  R.  14  Calc.  316 


87. 


Decree  for  maintenance  of 


widow — Liability  of  ancestral  estate  in  execution 
— Civil  Procedure  Code,  s.  234.  A,  the  widow  of 
an  undivided  member  of  joint  Hindu  family, 
obtained  a  decree  for  maintenance  against  B,  the 
brother  of  her  deceased  husband,  not  expressed  to 
be  a  decree  against  the  head  or  representative 
of  the  joint  family.  B  died,  and  C,  his  son, 
having  been  brought  in  as  his  representative, 
resisted  the  execution  of  the  decree  by  attachment  of 
the  family  estate.  Held,  that  the  family  estate  was 
not  liable.  Per  Curiam  :  In  a  regular  suit,  C  might 
clearly  be  held  liable  to  pay  maintenance  to  A,  and  a 
decree  might  be  passed  against  him  ;  but  in  execu- 
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tion-proceedings  the  decree  must  be  taken  as  it 
stands  and  executed  against  the  son  as  his  legal  re- 
presentative in  the  mode  prescribed  by  s.  234  of  the 
Code  of  Civil  Procedure,  and  it  is  not  open  to  extend 
the  scope  of  the  decree  in  such  proceedings.  Kar- 
pakambal  v.  8ubbayyan,  I.  L.  B.  5  Mad.  234, 
approved  and  followed.      Muttia  v.   Veeamisial 

I.  li.  R.  10  Mad.  283 


38. 


Decree     against     widow^'s 


estate — Maintenance — Arrears,  of  maintenance  due 
to  a  Hindu  widow  at  her  death — Liability   of  such 
arrears     to    satisfy    a   decree     against   her   assets. 
Where  sums  due  for  a  widow's   maintenance  have 
become   a   debt  such  a  debt  should  be  regarded 
as  assets  of  the  widow  after  her  death  liable  to 
be  taken  in  execution    of  a  decree  against   her. 
A  sued   upon   a    bond    executed  in  his  favour  by 
B,  a  Hindu  widow,  and    after   her  death  obtained 
a  decree  against  N,  as  her  legal    representative, 
directing   "  that   the  judgment-creditor  should  be 
satisfied  out  of  such  assets  of  the  deceased  widow 
as  may  in  course  of  execution  be  proved  to  have 
come  into  the  possession  of  the  defendant  N."     A 
sought  in  execution  to  obtain  satisfaction  out  of 
arrears  of  an  annuity  due  by  N  to  the  deceased  on 
account  of  her  maintenance  for  fifteen  years  before 
her  death.     The  Subordinate  Judge  held  that  the 
right  to  recover  these  arrears  was  one  personal  to  the 
widow  B,  and  though  it  could  be  enforced  by  her, 
would  not  pass  to  her  creditor.     He  therefore  die- 
missed  the  darkhast.     Held,  reversing  the  order  of 
the  Subordinate  Judge,  that  the  arrears  of  the  an- 
nuity due  by  iV  to  iJ  as  maintenance  were  properly 
to  be  regarded  as  the  assets  of  the  widow,  and  as 
such  were  available  in  execution  to  satisfy  the  de- 
cree.    N,  owing  money  in  his  individual  capacity  to 
B,  would,  in  the  interest  of  creditors  and  justice,  be 
assumed  to  have  paid  it  to  himself  as    her  legal 
representative.     N   should   therefore   be  held   ac- 
countable for  sums  due  by  him  to  B,  subject  to  such 
objections  as  he  might  be  able  to  ground  on  limita- 
tion or  other  legal  excuse.     Rajerav  Chandbabao 
V.  Nanarav  Krishna  Jahagirdar 

I.  L.  R.  11  Bom.  528 

39.  ~  Decree    against    ancestral 

property — Survivorship — Civil  Procedure 

Code,  1S82,  s.  234 — Execution  of  a  decree  against 
the  son  of  a  Hindu  judgment-debtor — Determina- 
tion of  questions  as  to  the  binding  nature  of  the 
decree  debt.  In  execution  of  a  money-decree  passed 
against  a  Hindu,  since  deceased,  ancestral  property 
in  the  possession  of  his  son  was  attached.  A  peti- 
tion by  the  son  objecting  that  the  property  was  not 
liable  to  be  attached  in  his  hands  was  dismissed. 
Held,  that  the  order  dismissing  the  petition  was 
wrong,  for  when  a  judgment-creditor  seeks  to  attach 
ancestral  property  after  it  has  vested  in  the  son  by 
survivorship  under  Hindu  law  upon  the  father's 
deatlif  he  cannot  be  considered  as  executing  the 
decree  against  the  property  of  the  deceased  judg- 
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ment-debtor  within  the  meaning  of  8.  234  of 
the  Code  of  Civil  Procedure.  Venkatarama  v. 
Senthiveltj  .         .       I.  li.  B.  13  Mad.  265 


40. 


Legal     represen- 


tative of  a  joint    undivided     Hindu    in  respect    of 
ancestral   immoveable   property    attached    in    execu- 
tion— Civil    Procedure     Code,    s.     248 — Notice    of 
execution.     The  plaintiff  and  his  brother  were  joint 
undivided  brothers  possessed  of  certain  immoveable 
property.     This  property  was  attached  in  execu- 
tion, but  before  a  warrant  for  sale  of  the  property 
was  obtained,  the  plaintiff  died.     The  attaching 
creditor  issued  a  notice,  under  s.  248  of  the  Civil 
Procedure  Code  (XIV  of  1882),  addressed  to  the 
brother  and  widows  of  the  plaintiff  as  his  "  legal 
representatives  "  within  the  meaning  of  that  sec- 
tion, calling  on  them  to  show  cause  why  execution 
should  not  proceed  against  them.     Held,  that  his 
widows,  and  not  his  brother,  were  the  plaintiff's 
legal  representatives  for  this  purpose,  for  it  must  be 
as  quasi-separate  property  of  the  deceased  plaintiff 
that  the  attaching  creditor  had  a  claim  to  it.     If  it 
were  to  be  treated  as  joint  property,  he  could  have 
none,  for  the  deceased's  interest  would  then  have 
disappeared,  having  gone  by  survivorship  to  his 
brother.     Nanabhai    Ganpatrao    r.    Janardhan 
Vasudevji    .         ,         .      I.  L  R.  10  Bom.  636 
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EXECUTION  OP  DECREE— CO n<<i. 

13.  EXECUTION  BY  AND  AGAINST    REPRE- 
SENTATIVES—con<(i. 

been  parties  to  that  decree,  were  not  liable  under  it. 

Radha  Prasad  Singh  v.  Lal  Sahab  Rai 

I.  L.  R.  13  All.  58 
li.  R.  17  I.  A.  150 

42.  Party  in  possession  of  pro- 
perty of  deceased.  An  order  was  made  under 
6.  210  of  Act  VIII  of  1859,  making  the  legal  re- 
presentatives of  a  deceased  judgment-debtor  parties 
to  a  suit  in  execution  of  a  decree  obtained  against 
the  deceased  in  his  lifetime.  Subsequently,  the 
decree-holder  discovered  that  certain  property 
which  he  claimed  to  be  the  property  of  the  de- 
ceased was  in  the  possession  of  a  third  person,  C, 
and  he  applied  to  have  C"«  name  put  upon  the  record 
and  to  be  allowed  to  execute  the  decree  against  him. 
Held,  that  the  Co\irt  had  no  power  to  put  C"«  name 
on  the  record.  Nadir  Hossein  v.  Bissen  Chand 
Bassabat      .         .         .         .       3  C  Ii.  R.  437 


43. 


Civil  Procedure 


Ascertainment  of    a    defendant^ s    liability    by  an 
operative  decree  after  the  declaration  of  his  general 
liability  in  a  prior  decree — His  death  in  the  interval 
between    such    decrees  and    effect,   in    execution  of 
his  representatives  not  being  parties  to  the  operative 
one — Non-joinder  of  parties.     An  operative  decree, 
obtained  after  the  death  of  a  defendant,  ascertain- 
ing for  the   first   time   the  extent  and  quality  of 
his    liability,    the     latter     having    been    already 
declared    in    general    terms   in    a    prior   decree, 
cannot  bind  the  representatives  of   the   deceased, 
unless  they  were  made  parties  to  the  suit  in  which 
such  ascertainment  was  pronounced.     The  "question 
of  the  amount  of  mesne  profits  due,  they  having 
been  decreed  together  with  the  possession  of  land  in 
1856,  against  a  body  of  village  proprietors  was  not 
decided  till  1877.     In  that  year  an  operative  decree 
was  made  against  the  village  proprietors  whose 
names  appeared  as  defendants  in  the  suit  of  1856, 
and   in    1881    execution-proceedings     were     taken 
against  the  present  plaintiff's  attributing  to  them 
the  character  of  heirs  of  the  original   judgment- 
debtors.   Held,  that  the  right  to  execute  for  mesne 
profits  was  not  wholly  dependent  upon  whether  or 
not  the  ancestor  of  the  present  plaintiffs  had  been 
a  party  to  the  decree  of  1856,  which  did  not  ascertain 
the  amount  of  the  profits  or  determine  whether  the 
then  defendants  were  liable,  jointly  or  severally, 
in  respect  of  the  wrongful  possession.     Before  the 
issue  of  a  money-decree  which  was  capable  of  being 
put  into  execution,  the  alleged  ancestor  of  the  pre- 
sent plaintiffs  was  dead,  and  the  latter,  not  having 


Code,  1882,  s.  234 — Claim  by  judgment-debtors 
to  property  seized  in  execution  of  a  decree  against 
them  as  representatives  of  original  debtor — Burden 
of  proof.  Where,  in  execution  of  a  decree  against 
the  representatives  of  a  deceased  debtor,  specific 
property  was  seized  as  the  property  of  the  deceased 
debtor  and  as  being  in  the  possession  of  his  repre- 
sentatives, and  the  judgment-debtors  claimed  the 
property  so  seized  as  their  own : — Held,  that  the 
burden  of  proof  lay  on  the  decree- holder  who 
asserted  that  the  property  seized  in  execution  of  his 
decree  was  the  property  of  the  deceased  debtor, 
and  was  as  ^ch  in  the  possession  of  the  judgment- 
debtor.    Abdul  Rahman  v.  Mahomed  Azim 

4  C.  W.  N.  151 

44.  Marriage  of  party  pend- 
ing execution —  ^'Judgmeni  " — Civil  Procedure 
Code,  1859,  s.  105.  A  party  having  died  while  a  suit 
against  him  was  pending,  his  widow  was  brought 
uix)n  the  record  as  defendant,  and  judgment  was 
given  against  her,  which  was  subsequently  affirmed 
on  api^eal.  The  original  decree  embraced  an  award 
of  certain  wasilat  (accruing  after  the  husband's 
death)  for  which  the  widow  was  personally  liable. 
Between  the  original  and  final  judgments  she  mar- 
ried again,  and  execution  of  the  decree  was  accord- 
ingly sought  against  lier  second  husband.  Held, 
that  he  was  not  liable  to  summary  proceedings  in 
execution,  and  that  the  term  "  judgment  "  in  s.  105, 
Act  VIII  of  1859,  did  not  include  the  judgment  in 
appeal.  Bindabdn  Chunder  Sircar  v.  Mackin- 
tosh           9W.  R.442 


45. 


Decree    for    an    account — 


Personal  decree.  Where  a  decree  ordered  a  defend- 
ant to  give  in  certain  accounts  within  a  specified 
period,  and  the  defendant  survived  the  |>eriod  with- 
out any  proceedings  being  ever  taken  against  him. 
it  was  held  that  the  decree  was  binding  upon  him 
personally,  and  could  not,  after  his  death,  bo  exe- 
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-cuted    against   his     widow      and     representative. 
BiDHOo  MooKHEB  Dassee  V.  Beejoy  Keshub  Roy 

12  W.  R.  495 


46. 


Decree  for    damages — Civil 


Procedure  Code,  1859,  ss.  102,  103 — Liability  of 
purchaser  for  personal  debt.  A  defendant,  against 
•whom  a  Principal  Sudder  Ameen  had  decreed 
damages  on  account  of  certain  malicious  and  wrong- 
ful conduct  towards  plaintiff,  appealed  to  the  High 
Court ;  but  before  the  appeal  came  on  for  hearing,  he 
died.  Upon  this  a  party  (M)  sought  to  be  substi- 
tuted for  the  deceased  appellant,  not  as  his  legal 
representative  otherwise  than  as  having  purchased 
a  share  in  his  property,  and  in  consequence  liable  to 
be  injuriously  affected  if  the  plaintiff  proceeded  to 
execute  the  decree  which  he  had  obtained  in  the 
lower  Court.  Held,  that  the  dena-pauna  clause  in 
Jl/'s  deed  of  purchase  from  deceased  did  not  make 
Jd  liable  to  pay  so  purely  personal  a  debt  of  deceased 
as  that  which  the  decree  created,  and  consequently 
M^s  only  title  to  be  the  appellant's  legal  represen- 
tative failed.     Macleod  v.  Kunho je  Sahoo 

9  W.  R.  271 


47. 


Effect  on  decree  of  judg- 


ment-debtor becoming  by  inheritance  one 
of  decree-holders.  Where  a  judgment-debtor 
becomes  by  inheritance  one  of  the  decree-holders  in 
respect  of  the  same  property,  or  a  share  in  it,  the 
effect  of  the  inheritance,  either  as  to  a  part  or  as 
to  the  whole  of  the  decree,  is  to  extinguish  it 
pro  tanto.  Pogose  v.  Fukurooddeen  Mahomed 
Ahsan  alias  Alimooddeen  Chowdhry 

25  W.  R.  343 


48. 


Judgment-debtor     acquir- 


ing interest    in  decree  as  representative 

A  plaintiff  who  had  obtained  a  decree  having  died 
and  the  defendant  in  the  suit  being  one  of  the  repre- 
sentatives of  the  deceased  plaintiff,  and  as  such  enti- 
tled to  succeed  to  a  share  in  his  estate  : — -Held,  that 
the  mere  fact  of  the  defendant  being  one  of  the 
representatives  of  the  deceased  did  not  debar  the 
other  representatives  from  executingr  the  decree 
according  to  their  rights.     Wise  v.  Abdool  Aw 

7  W.  R.  136 


49. 


Decree   for    possession    of 


immoveable  property — Joiyit-decree — Purchase 
by  judgment-debtor  of  rights  of  some  of  the  decree- 
holders — Decrees  extinguished  pro  tanto.  Where, 
subsequent  to  a  decree,  a  portion  of  the  rights  to 
which  the  decree  relates  devolves  either  by  inherit- 
ance or  otherwise  upon  the  judgment-debtor,  or  is 
acquired  by  him  under  a  valid  transfer,  the  decree 
,does  not  become  incapable  of  execution,  but  is 
•  extinguished  only  pro  tanto.  This  rule  of  law  is 
sufficiently  general  to  comprehend  alike  cases  in 
which  the  decree  is  for  money  only,  and  where  it  is 
ior  immoveable  property.  The  rule  of  law  against 
breaking  up  the  integrity  of  a  mortgage-security 
is  a  rule  aiming  at  the  protection  of  the  mort- 
^gagee,  and  is  not  applicable  to  cases  where    the 
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mortgagee  himself  has  acquired  the  ownership 
of  a  portion  of  the  mortgaged  property.  Benarsi 
Das  V.  Maharani  Kuar,  I.  L.  R.  5  All.  27  ;  Wise  v. 
Abdool  All,  7  W.  R.,  136  ;  and  Pogose  v.  Fukurood- 
deen Mahomed  Ahsan,  25  W.  R.  343,  referred  to. 
KuDHAi  i;.  Sheo  Dayal     .     L  L.  R.  10  All.  570 


50. 


Right  to  raise  question  as 


to  validity  of  decree.  Execution  against  sons 
of  deceased  judgment-debtor.  Where  the  sons  of 
a  deceased  judgment-debtor,  whose  state  is  declared 
by  the  decree  to  be  liable  to  sale,  are  admitted  on  the 
record  as  his  representatives,  they  are  not  entitled,  in 
the  execution  stage,  to  re-open  the  whole  case  and  to 
ask  for  a  decision  as  to  whether  the  debt  incurred  by 
the  father  was  not  for  the  benefit  of  the  estate 
or  was  in  some  other  way  invalid  under  the  Hindu 
law  and  not  binding  on  the  joint  family.  Shed 
Sahoy  Pandby  v.  Ram  Bhunjun  Singh 

23  "W.  R.  127 

Ramanugba  Singh  v.  Kishen  Kishobe  Narain 
Singh 23  W.  R.  285 

BuRTOO  Singh  v.  Ram  Purmessur  Singh 

24  W.  R.  364 

51. Impeachment  of  the     de- 
cree by  a  legal  representative — Power  of  Court 
to  review  its  order  of  sanction  for  transfer — Mofussil 
Small  Cause  Court  Act  {XI  of  1865),  s.    21— Civil 
Procedure  Code  {Act  XIV  of  1882),  s.    623.     On 
4th  June  1879,  one  A  obtained  a  Small  Cause  Court 
decree  against  B,  the  widow  of  the  opponent's  se- 
parated brother,  and  on  the  17th  November  1881 
assigned  it  to  the  applicant.     Immediately  after  the 
assignment,  the  applicant  applied  to  the  Court  for 
execution,  which  was  ordered  under  s.  232  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)— neither  4 
nor  B  having  appeared  to  object  to  it,  though  notice 
of  the  applicant's  application  was  given  to  them. 
The  applicant  accordingly,  on  6th  February  1882, 
.recovered  RIO  from  B  in  execution.     Shortly  after- 
wards B  died,  and  the  applicant  applied  for  further 
execution  of  the  decree  against  the  opponent  as  her 
le»al  representative.     The  opponent  admitted  that 
he  was  her  hour,  but  objected  to  the  execution  on  two 
grounds,  viz.,  (i)  that  the  decree  had  already  been 
satisfied,  and  (ii)  that  the  transfer  of  the  decree  was 
fraudulent  and  collusive.     The  lower  Court  rejected 
the    application  for  execution,  holding,  as  to  the 
alleged  satisfaction,  that  it  could  not  be  recognized 
as  it  was  made  out  of  Court ;  but,  as  to  the  second 
objection,  that,  though  the  sale  was  duly  effected 
there  was  fraud  and  collusion  in  the  assigumeut 
of  the  decree.     The  applicant  thereupon  applied 
to  the  High  Court.     Hddy  that  the  applicant  was 
entitled  to  execution.     As  to  the  first  objection, 
the  decision  of  the  lower  Court  was  right.     As  to  the 
second  objection,  there  was  no    evidence  of  fraud 
or  collusion  ;  and  the  Court  having  found  that  the 
sale  was  duly  effected,  the  applicant  had  the  sanie 
ric^ht  to  execute  the  decree  as  the  transferor  A  had. 

6q2 


(     4161     ) 


DIGEST  OF  CASES. 


(     4162     ) 


EXECUTION"  OP  DECREE— co7i«(?. 

13.  EXECUTION  BY  AND  AGAINST  REPRE- 
SENTATIVES—cow^. 

If  the  judgment-debtor  had  been  alive,  she  could  not 
have  resisted  the  execution,  and,  as  her  legal  repre- 
sentative, the  opponent  did  not  stand  in  any  better 
position.  The  Court  was  bound  to  execute  its  own 
decree,  it  being  unreversed  and  in  full  force.     Mux- 

CHAND  RaNCHODDAS  V.    ChHAGAN  NaRAN 

I.  L.  B.  10  Bom.  74 

52.  Defendant — Injunction — Light 

and     air — Decree      in       light      and      air      suit — 
Death  of    defendant    after    decree — Decree    ordered 
to  be  executed   against     the     deceased     defendant s 
legal    representative — Execution — Mode     of    enforc- 
ing    decree — Civil     Procedure     Code    {Act      XIV 
of    1882),    ss.     234  and   260.     Plaintiff    obtained 
a  decree  against  defendant,  restraining  the    latter 
from  obstructing  the  access  of  light  and  air  to  her 
windows.      The  plaintiff    applied    for    execution, 
praying  that  the  portion  of  the  defendant's  house 
which      obstructed     her      windows      should      be 
pulled  down.     WhUe  this  application  was  pending, 
the    defendant    died,    and      his    son    and      heir 
(the  appellant)  was  brought  on  the  record.     The 
lower  Courts  directed  that  the  decree  should  be 
executed  as  prayed  for,  and  directed  the  appellant 
(the  son  and  heir  of  the  deceased  defendant)  to  pull 
down  the  obstructing  portion  of  the  house  in  ques- 
tion within  a  given  time,  and,  in  case  of  his  falling 
to  do  80,  empowered  an  oflBcer  of  the  Court  to  have 
it  pulled  down.     On  second  appeal  to  the    High 
Court  it  was  contended  (i)  that,  as  the  judgment- 
debtor    had    died   after     the    commencement    of 
the  proceedings,  a  fresh  application  should   have 
been     made,   instead  of  continuing  the    darkhoAt 
issued  against  him  against  his  son  (the  present  ap- 
pellant), and  that  no  notice  had  been  issued  under 
s.  248  of  the  Civil  Procedure  Code  (XIV  of  1882) ; 
(ii)  that  the  lower  Courts  should  have  made  their 
orders  under  s.  260   of  the  Civil    Procedure  Code 
(Xiy  of  1882) ;  and  (iii)  that,  the  original  defendant 
having  died,  the  injunction  could  not  be  enforced, 
against  his  son  (the  appellant),  as  an    injunction 
does  not  run  with  the  land.     Hdd,  as  to  the  first 
objection,   that,  as  it  was  not  raised  in  the  lower 
Courts,  it  could  not  be  entertained  on  second  appeal. 
As  to  the  second  objection  :  held,  that  the  order 
passed  by  the  lower  Courts  was  MTong.     Their  order 
should  have  been  made  under  s.  260  of  the  Code  of 
Civil    Procedure  (XIV  of  1882).     The  application 
for  execution  was  not  in  proper  form,  but  the  High 
Court  allowed  it  to  be  amended.     As  to  the  third 
objection  :  hdd  that,  having  regard  to  the  provisions 
of  s.  234  of  the  Civil  Procedure  Code,  1882,  the 
injunction  ordered  against  the  deceased  defendant 
might  be  enforced  against  his  son  as  his  legal  re- 
presentative.    Dahyabhai  v.  Bapalal,  I.  L.  B.  26 
Bom.  140,  distinguished.     Sakarlal    Jaswantrai 
V.  Bai  Parvatibai  (1901)    I.  L.  B.  26  Bom.  283 

53, Defendant  Company — Civil 

Procedure  Code  (Act  XIV  of  1882),  ss.  234,  372— 
Decree    for  money — Limitec^  Company,    debts   and 
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liabilities  of — Transfer  of  the  properties  of  the 
Company  to  a  third  party — Dissolution  of  Limited 
Company — Legal  representative.  A  obtained  a 
decree  for  money  against  a  certain  limited 
Company.  The  Company  had  sold  all  their 
properties  to  a  third  person,  who  again  sold 
his  rights  to  another  limited  Company.  On  an 
application  for  execution  of  the  decree  against 
the  latter  Company,  substituting  them  on  the 
record  as  the  legal  representatives  of  the  former 
Company  on  their  dissolution :  Held,  that  the 
decree  could  not  be  enforced  against  the  latter  Com- 
pany, ss.  234  and  372  of  the  Code  of  Civil  Procedure 
not  being  applicable  to  the  present  case.  Harish 
Chandra  Tewary  v.  Chandpore  Company,  Ld. 
(1903)    .         .         .         .     I.  Ii.  B.  30  Calc.  961 


54. 


Father — Hindu     law — Mitak. 


shara    family — Decree     against     father — Execution 
against  son — Civil  Procedure  Code    {Act    XIV     of 
1882),  ss.  234,    244— Separate    suit.     The  interest 
of   the    father    in   a    Mitakshara   family    in    the 
joint  ancestral    properties   is     not    assets    in  the 
hands    of     the     son     when   he   dies,   and   conse- 
quently   proceedings   cannot    be     taken     against 
the    son    as     the    legal     representative      of    the 
father  under   s.    234,   Civil   Procedure    Code.     If, 
aft€r  the  death  of  the  father,  the  creditor  wishes  to 
proceed  against  the  son,  it  must  be,  not    because 
he  is  the  heir  or  the  legal  representative,  but  u]X)n 
the  ground  of  his  obligation  to   pay  his  father's 
debts  ;  but  the  question  whether,  having  regard  to 
the  character  of  the  debt,  the  obligation  can    be 
enforced  against  the  son,  cannot  be  determined  in  a 
proceeding  either  under  s.  234  or  s.  244,  Civil  Pro- 
cedure Code,  but  ought  to  be  determined  by  a  sepa- 
rate   suit.     Umed    Hathising   v.     Ooman    Bhnije, 
I.  L.  R.  20  Bom.  385,  dissented  from.     Venlcntn- 
ramn  v.  Senthivelu,  I.  L.  R.  13  Mad.  265  ;  Luchmi 
Narain  v.  Kvnji  Lai,   I.  L.  R.  16  All.  449;    and 
Bysophi    Lai    v.    Oopai   Lai,    (Unreported)  [Mac- 
PHERSON  and  Ghose,  JJ.]  relied  upon.  The  question 
whether  the  decree  was  obtained  against  the  father 
in  his  representative  capacity  cannot  be  gone  into 
in  the  course  of  execution  of  the  decree.     JuoA  Lal 
Chaudhuri    v.    Audh    Behari    Prosad    Singh 
(1900)  •         ....      6  C.W.N.  223 


55. 


"Widow — Parties — Decree 


against  widow,  whether  binding  upon  person  to 
whom  the  estate  passes  after  widow^s  death. 
B  executed  a  deed,  under  which  he  gave  his 
adoptive  mother,  J,  during  her  lifetime,  full 
power  to  enjoy  possession  of  certain  properties. 
Some  alluvial  lands  formed  on  the  bank  of  one 
of  these  properties,  and  were  taken  possession 
of  by  J,  as  re-formation  in  situ  ;  the  neighbouring 
zamindar  claimed  these  lands  as  his,  and  obtained  a 
decree  for  possession,  with  mesne  profits  and  costs. 
WTiile  the  decree  was  in  execution,  J  died,  and  it  was 
sought  to  make  D,  to  whom,  as  the  widow  of  B,  the 
estate  had  passed,  a  party  to  the  proceedings  and 
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liable  for  the  mesne  profits  and  costs.  Held,  that  the 
lower  Court  had  rightly  made  D  a  party  ;  and  that, 
having  regard  to  the  position  occupied  by  J  under 
the  deed,  she  must  be  regarded  as  acting  on  behalf  of 
the  estate.  Ram  KisTiore  Chuckerhutty  v.  Kalhj 
Kanto  Chuckerhutty,  I.  L.  R.,  6  Cole,  479,  relied 
upon.  DiNAMONi  Chaudhurani  v.  Elahudad 
Khan  (1903)        ...        7  C.  W.  N.  678 

56. Suit  by  representative — Sale 

of  judgment-deMor^s  rights  and  interests  as  against 
representative  of  judgment-debtors — Sale  not 
(Objected  to  at  the  time — Subsequent  suit  by 
representatives  against  auction- purchaser  to  recover 
property  alleged  to  have  been  sold  in  excess 
of  the  share  of  judgm,ent-debtors.  A  decree 
having  been  obtained  by  mortgagees  for  the  sale  of 
the  rightir.  and  interests  of  the  mortgagors  in  a  10- 
biswa  share  in  a  certain  village,  both  mortgagors 
died.  One  Annu  was  substituted  on  the  record 
of  the  case  as  the  representative  of  both  the 
mortgagors.  The  decree-holders,  estimating  the 
interest  of  the  mortgagors  to  amount  to  5  biswas  ]  6 
biswansis,  caused  such  interest  to  be  sold  as  against 
Annu,  who  at  the  time  took  no  objection  to  the  ex- 
tent of  the  share  sold.  Some  years  afterwards  Annu 
brought  a  suit  against  the  auction-piu*chaser  to 
recover  1  biswa  11  biswansis  upon  the  allegation 
that  the  judgment-debtors'  share  had  not  amounted 
to  more  than  4  biswas  5  biswansis.  Held,  that  such 
a  suit  was  not  maintainable.  Malkarjun  v. 
Narhari,  I.  L.  R.  25  Bom.  337,  referred  to.  Sanwal 
Das  V.  Bismillah  Begam,  I.  L.  R.  19  AIL  480, 
distinguished.     Annu  v.  Debi  Das  (1904). 

I.  L.  R.  26  All.  152 


14.  JOINT  DECREES,    EXECUTION  OF,  AND 
LIABILITY  UNDER. 

1.  Unchanging     character     of 

joint  decree — When  once  a  joint  decree  has  been 
given,  that  deciee  ever  after  remains  a  joint 
decree,  any  act  or  conduct  of  the  decree-holder  not 
withstanding.  Jugguenath  Singh  v.  Ahmed - 
oollah 8  W.  R.  132 

OuDH  Behaei  Lal  v.  Beojo  Mohun  Lal""!         ^ 
4  B.  L.  R.  Ap.  41 ;  13  W.  R.  128 


2. 


Unchanging 


character  of.  A  joint  decree  remains  a  joint  decree, 
notwithstanding  the  acts  of  the  decree-holder  in 
realizing  his  money  from  one  or  more  of  the  judg- 
ment-debtors separately,  for  he  is  entitled  to  realize 
his  debt  from  any  one  of  the  debtors,  and  by  pro- 
ceeding against  one  he  does  not  relieve  the  other 
debtors  from  their  joint  liability  to  him.  Nunkoo 
Lall  v.  Dhunesh  Kooer  .      17  "W.  R.  479 

3.  Joint  and  several  liability — 

On  29th  November  1861,  A  obtained  a  decree 
against  B,  C,  D,  and  others  in  the  following 
terms  : — That  "  the  suit  be  decreed  with  mesne 
f>rofits  as  far  as  they  can  be    ascertained    to    be 
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charged  upon  all  the  defendants  jointly  and  several- 
ly; the  costs  of  the  plaintiff  to  be  paid  by  the 
defendants,  and  each  of  the  defendants  to  pay  his  or 
her  own  costs."  On  6th  October  1866,  C  instituted 
a  suit  against  A  to  have  the  sale  of  certain  mouzahs, 
which  had  taken  place  in  execution  of  A's  decree, 
set  aside.  This  suit  was  decided  by  the  High  Court 
in  favour  of  C,  and  the  decision  was  confirmed  by  the 
Privy  Council  on  14th  June  1872.  In  the  mean- 
vihile,  A  proceeded  to  execute  his  decree  as  against 
B  and  D  ;  D  objected  ;  the  lower  Court  allowed  her 
objections  ;  and  the  High  Court  on  appeal,  on  12th 
December  1866,  affirmed  that  decision.  The  lower 
Court  allowed  A  to  proceed  to  execute  his  decree  as 
against  B,  and  on  2nd  June  1866  certain  property 
belonging  to  B  was  sold  in  execution  oi  A^s  decree, 
and  purchased  by  A.  On  8th  August  1866,  the 
Court  duly  confirmed  the  sale,  and  ordered  the  suit 
to  be  struck  off  the  fiK  On  5th  July  1869,  A, 
stating  that  there  was  still  a  sum  of  money  due  to 
him  under  the  decree  of  29th  November  1861, 
made  an  application,  praying  that  the  suit  might  be 
restored  to  the  file,  and  that  the  rights  of  B  in  cer- 
tain property  might  be  put  up  for  sale.  Held,  that, 
A's  decree  being  a  joint  one,  he  was  entitled  to 
execute  it  against  any  of  the  defendants  he  might 
select.  Wared  At,t  v.  Mullick  Enayet  Hossein 
Ali  .         .     12  B.  L.  R.  500 :  20  W.  R.  31 

Seeenath  Ghose  v.  Sahib  Ram  Roy 

12  B.  L.  R.  504  note :  12  W.^a.  304 

Keisto  Kishoee  Ohuckeebuttx  0.  Ram  Lochitn 
Buedhun     .         .         .         .      2  W.  R.  Mis.  49 

GoPAL  Peeshad  v.  Ramanoooea  Singh 

8  W.  R.  201 

Roghoonath  Doss  v.  Alladeen  Pattuck 

5  W.  R.9 


4. 


Joint       judg- 


ment-debtors, Liability  of.  In  executing  a  joint 
decree  against  several  debtors,  it  is  not  open  to  a 
Court  to  stay  the  sale  of  the  property  of  certain  of 
the  debtors,  upon  their  offering  to  pay  what  they 
consider  their  share  of  the  amount  due  under  the 
decree  ;  nor  can  a  Court,  in  such  a  case,  upon  proper 
action  taken  by  the  judgment-creditor,  refuse  to 
attach  and  sell  the  property  of  any  one  of  the 
judgment-debtors  in  satisfaction  of  the  entire  judg- 
ment-debt. The  liabiUties  of  joint  debtors  as 
amongst  themselves,  if  not  settled  privately,  can 
be  determined  only  in  another  suit.  Kally 
Mohun  Pal  v.  Ding  Nath  Chuckeebutty 

8  C.  L.  R.  34 


5. 


Joint        and 
On  an   appeal 


several  decree  for  mesne  pro/Its 
from  an  order  passed  in  execution  of  a  decree  for 
possession  and  mesne  profits,  the  High  Court  laid 
down  the  principle  that,  though  the  decree  was  in 
words  a  joint  and  several  decree  for  mesne  profits, 
yet  where  it  could  be  proved  incontestably  that  out 
of  a  number  of  defendants  any  one  had  been  in 
possession  only  of  particular  lands  or  a  distinct 
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mouzah  or  lease,  his  liability  to  satisfy  the  decree 
would  in  equity  extend  no  further  than  two  such 
particular  land,  mouzah,  or  lease,  and  for  such  land 
the  decree-holder  could  take  out  execution  as  against 
lessor  and  lessee  ;  the  principle  was  then  applied  to 
the  case  under  appeal.  Held,  in  explanation  of  that 
opinion,  that  as  the  appellant  was  the  lessee  of  one 
viUage,  he  could  be  held  jointly  and  severally  liable 
with  the  proprietors  (co-defendants),  and  the 
decree-holder  could  proceed  against  him  either 
severally  or  jointly  with  those  defendants,  and 
realize  the  wasilat  due  on  that  village.     Gunesh 

DUTT  V.  BULWTJNT  SiNGH  .  14  "W.  B-.  175 


e. 


Liahility       of 


judgment-debtors.  When  the  judgment-debtors  are 
jointly  and  severally  liable  to  pay  Ithe  decreed 
amount,  the  fact  that  one  has  paid  his  quota  of  an 
instalment  will  not  modify  his  joint  liability  if 
default  be  made  by  the  other  judgment-debtor, 
and  on  order  protecting  the  estate  of  the  former 
from  proceedings  to  realize  the  whole  sum  decreed 
is  improper.     Salig  Ram  v.  Ram  Sewuk 

1  Agra,  Mis.  14 


7. 


Belease  of  some  debtors  on 


payment  of  part — When  a  decree-holder  having 
a  joint  decree  against  several  persons,  deals 
with  some  of  them  as  severally  liable  for  certain 
respective  shares,  he  cannot  execute  the  same  decree 
as  a  joint  one  against  the  remaining  judgment- 
debtors.      BiSSONAUTH  TewARRY  V.  KOYLASHBANY 

Narain  Singh      ....     2  Hay,  297 


8. 


Belease  of  one  debtor,  effect 


of — The  fact  of  a  decree-holder  giving  a  release 
to  one  or  more  of  the  judgment-debtors  who  were 
jointly  and  severally  liable  cannot  prevent  his  pro- 
ceeding against  the  others  for  the  balance  due. 
Sheo  Churn  Lall  v.  Ram  Surun  Sahoo 

16  W.  K.  49 


9. 


Release    of  one 


of  several  joint  debtors.  Having  regard  to  s.  44  of 
the  Contract  Act,  a  release  of  one  of  two  judgment- 
debtors  who  are  made  jointly  liable  for  the  amount 
of  the  decree  does  not  discharge  the  other  from 
liability ;  execution  can  be  taken  out  against  him. 
KiAM  Ali  v.  Kayamaddi    .         .     6  C.  L.  R.  212 


10. 


Part  satisfaction  of  decree 


— Representatives  of  decree-Jwlder.  Where  two  joint 
deciee-holders,  each  interested  in  an  eight-anna 
share  in  a  money-decree,  issued  joint  execu- 
tion, and  one  of  them,  after  the  death  of  the 
other,  received  the  whole  amount  due  under  the 
decree  :  Held,  that  this  was  only  satisfaction  as  re- 
spects half  of  the  decree,  and  that  the  representa- 
tives of  the  deceased  were  entitled  to  issue  execution 
for  the  remaining  half.  Mahima  Chundra  Roy  v. 
Pyari  Mohun  Chowdhry 

2  B.  L.  R.  Ap.  43  :  11  W.  B.  262 

11. Joint  shareholder,  lien  of — 

Joint   share-holderSf     debt    due    to,  on    mortgaged 
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property.  A  mortgaged  property,  burdened  with 
the  payment  of  an  entire  debt  to  two  shareholders,  is 
liable  to  sale  at  the  instance  of  both  creditors 
separately  so  long  as  their  claims  remain  unsatisfied. 
The  act  of  one  of  two  holders  of  a  bond  cannot 
destroy  the  lien  of  the  other  on  property  pledged 
to  both  as  security  for  a  joint  debt.  Indtjrjeet 
KooNWAR  V.  Brij  Belas  Lall         .     3  "W.  B.  130' 

12.  Agreement  by  one  decree- 
holder  to  take  by  instalments — One  of 
several  joint  decree-holders  is  not  bound  by  the  acta 
of  another  who  has  compromised  with  the  judgment- 
debtor  and  agreed  to  receive  payment  by  instal- 
ments.    Balgobind  t'.  Bhawanee  Deen  Sahoo 

1  Agra,  Mis.  16 

See  Indurjeet  v.  Sewaram  alias  Muneeram 

5  lyT.  W.  16 


13. 


Discharge  by  one  of  several 


joint  decree-holders — The  representatives  of 
one  of  several  decree-holders  conveyed  his 
interest  in  the  decree  to  A.  Some  time  afterwards 
A  filed  a  petition  in  Court,  stating  that  the  decree 
had  been  satisfied  out  of  Court,  and  the  case  was 
thereupon  struck  out  as  far  as  he  was  concerned. 
Subsequently,  the  other  decree-holders  applied  for 
execution  of  their  share  of  the  decree,  but  it  was 
objected  that  the  decree  had  already  been  satisfied 
by  payment  to  A.  Held,  that  the  other  decree-hold- 
ers were  entitled  to  proceed  with  execution  for  the 
amount  of  their  share,  a  joint  decree-holder  having 
no  power  to  give  a  discharge  out  of  Court  to  a  judg- 
ment-debtor for  more  than  his  own  share  in  the 
decree.     Budhun  v.  Hafezah      .     4  C.  L.  B.  70 

14.  — . Separate  executions — Exe- 
cution of  share  of  decree.  Joint  decree-holders  are 
not  entitled  to  apply  separately  for  execution  of 
the  decree  limited  to  what  they  consider  their 
respective  interests  in  it.  Prannath  Mitter  v. 
Mothoornauth  Chuckerbutty  6  W.  B.  Mis.  65 

Indurjeet  Koonwar  v.  Mazum  Ali  Khan 

6  W.  B.  Mis.  76 

Rak  Damodhur  Doss  r.  Bholanath 

2  N.  W.  413 


15. 


Application     by 


one  decree-holder  for  execution  of  share  of  decree. 
There  is  no  provision  of  law  which  allows  a  decree- 
holder  to  apply  for  partial  execution  of  a  decree  nor 
any  which  allows  several  joint  decree-holders  to  put 
in  separate  applications  for  execution  of  a  decree  in 
respect  of  their  several  shares.  An  application 
made  by  one  of  several  joint  holders  of  a  decree 
enures  for  the  benefit  of  all.  Balkishoon  v. 
Mahommed  Tazam  Allee       .         .     4  N.  "W.  90 

{Contra)  Choga  Sahoo  v.  Tripoora  Dutt 

13  W.  B.  244 

16,  Complex  decree — Application 

for  execution  of  portion  of  decree.  When  a  decree 
is  of  a  complex  nature  and  grants  different  kinds 
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of  relief  to  be  obtained  by  process  of  different 
kinds,  there  is  no  valid  objection  to  separate 
applications  for  partial  execution  of  the  decree. 
Ram  Baksh  Singh  v.  Madat  Ali       .    7  N.  W.  9 

17.  Partial  satisfaction — Execu- 
tion for  remainder.  The  rule  of  law  -which  forbids 
application  for  execution  of  part  of  a  decree  does 
not  bar  application  for  all  that  remains  due  upon 
a  decree  where  the  rest  has  been  previously  satis- 
fied. Tej  Narain  Chatterjee  v.  Ram  Tunoo 
MojooMDAR     .         .         .         .     12  W.  R.  370 


18. 


Execution 


of 


%'Ortion  of  decree.  One  out  of  several  decree-holders 
cannot  execute  a  decree  in  respect  of  his  own  se- 
parate interest,  or  otherwise  than  the  decree  as  a 
whole.  In  this  case,  however,  the  decree-holder 
was  allowed  to  amend  his  application  to  execute 
the  decree  for  his  own  share  and  to  convert  it  into 
an  application  to  execute  the  whole  decree.  Judoo- 
NATBT  Roy  V.  Ram  Buksh  Chuttangee 

7  W.  K.  535 


19. 


Apvlication 


"by  joint  decree-holder  for  execution  of  their  share 
of  a  decree — Notice  of  execution.  Two  out  of  several 
co-decree-holders  applied  to  the  Judge's  Court  to 
execute  their  share  of  a  decree.  Held,  that  this  was 
not  an  application  upon  which  the  Court  would  pro- 
ceed in  execution,  and  that  it  could  not  in  appeal  be 
changed  into  an  application  for  an  execution  of  their 
whole  decree.  Ptjrnoo  Chtjndra  Mookerjee  v. 
Sarada  Churn  Roy 

3  B.  li.  R.  Ap.  21 :  11  W.  R.  241 

NuBO  KiSHORE  Mojoomdar  v.  Annund  Mohun 
MOJOOMDAR         .  .  .          17  W.  R.  19 

NuND    Coomar  Fotttehdar  v.   Bunso   Gopal 
Sahoy 23  W.  R.  342 


20. 


Civil 


Proce- 
share     of 


dure  Code,  1859,  s.  207 — Execution  of 
decree.  Though  one  of  two  or  more  decree-holders 
may,  with  the  permission  of  the  Court,  take  out  exe- 
cution of  a  joint  decree  under  s.  207,  the  execution 
must  be  for  the  whole  decree,  and  not  for  any  frac- 
tional share  to  which  the  decree-holder  may  consider 
himself  entitled,  the  Court  making  such  orders  as 
may  be  necessary  for  protecting  the  interest  of  other 
decree-holders.  Thakoor  Doss  Singh  v.  Luchme- 
PTJT  DOOGTJR  .  .  .  .      7  W.  R.  ID 

Jtjgjeebun  Goopto  v.  Golock  Monee  Debia 

22  W.  R.  354 


21. 


Civil        Proce- 
Where  one  of 


dure  Code,  1859,  s.  207— Parties 
several  persons  entitled  to  the  benefit  of  a  decree 
seeks  to  have  it  executed  without  joining  the  others 
interested,  his  proper  course  is  to  apply  to  the 
Court  under  s.  207  of  the  Civil  Procedmre  Code, 
1859.    Amatool  Rassool  v.  Luteefun 

19  W.  R.  302 


22. 


Bight    of     one 
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dure  Code,  1859,  s.  207.  A  co-decree-holder  has  no 
right  to  claim  execution  unless  he  satisfies  the  Court, 
within  the  provisions  of  s.  207,  that  there  was  suffi- 
cient cause  for  his  asking  to  have  execution  alone  ; 
and  in  order  to  do  this,  the  Coiurt  must  hear  all  that 
the  judgment-debtors  have  to  urge  against  the  appli- 
cation. Umrith  Nauth  Chowdhry  v.  Chunder 
Kishore  Singh    .         .         .         .     21  W.  R.  31 


23. 


Application    by 


of   joint   decree-holders   to   execution — Civil   Proce- 


some  of  joint  decree-holders  for  execution — Civil 
Procedure  Code,  1859,  s.  206.  All  the  judgment- 
creditors  except  one  {H)  having  applied  for  execu- 
tion of  a  decree  for  costs  against  one  of  the  judg- 
ment-debtors, the  answer  was  that  she  (the  judg- 
ment-debtor) had  paid  all  that  was  due  from  her 
under  the  decree  to  H,  who  had,  under  Act  VIII  of 
1859,  s.  206,  certified  the  fact  to  the  Court.  The 
Subordinate  Judge,  without  enquiring  into  the  alle- 
gation, allowed  execution  to  issue.  Held,  that  the 
applicants,  not  being  the  whole  of  the  decree - 
holders,  had  no  right  to  make  the  application  with- 
out showing  sufficient  cause  for  such  a  course,  viz.f 
either  that  they  did  not  know  of  the  alleged  pay- 
ment to  H,  and  that,  if  made,  it  had  been  made 
to  defraud  them,  or  that  the  defendant  was  privy 
to  the  fraud.     Nyna  Kooer  v.  Doolee  Chund 

22  W.  R.  77 


24. 


Joint       decree- 


holders — Civil  Procedure  Code,  1859,  s.  207. 
Where  more  persons  than  one  are  interested  in  a 
decree,  any  one  or  more  of  them  may  apply  for 
execution  of  it  under  s.  207,  but  the  Court,  in 
passing  an  order  in  execution  of  such  decree,  ought 
to  protect  the  interests  of  other  decree-holders,  and 
such  other  person  ought  not  to  apply  for  second 
attachment  of  the  same  property  under  the  same 
decree,  but  should  apply  to  share  in  the  proceeds 
realized  by  the  sale  in  the  execution  which  has  been 
ordered.     Abid  Ali  v.  Mxjnnoo  Byas 

2  Agra,  183 


25. 


Civil  Procedure 


Code,  1859,  s.  207.  Where  one  of  several  holders 
of  the  same  decree  wishes  to  take  out  execution, 
his  proper  coui-se  is  to  apply  under  s.  207,  Act 
VIII  of  1859,  to  execute  the  whole  decree,  and  the 
Court,  if  it  sees  sufficient  cause,  may  admit  the 
application,  passing  such  order  as  may  be  necessary 
for  protecting  the  interests  of  the  other  decree-hold- 
ers.    Indro  Coomar  Doss  v.  Mohima  Mohun  Roy 

15  W.  R.  159 


Auseemoonissa    Rhatoon    v. 

E^ATOON  .  .  .  . 


Ameeroonissa 
22  W.  R.  204 


Faez  Buksh  Chowdhry  v.  Sadut  Ali  Khan 

23  W.  R.  282 


26. 


Absence  of  some 


decree-holders — Protection  of  interests  of  absent. 
Where  some  of  the  decree-holders  in  a  joint  decree 
apply  for  execution,  the  application  may  be  refused 
or  granted  at  the  discretion  of  the  Court,  which  is 
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bound  to  see  that  injury  is  not  done  to  the  rights 
of  absent  decree-holders  ;  but  whether  the  Court  does 
so  or  not,  all  recoveries  in  execution  so  made  must 
be  for  the  benefit  of  all  the  decree-holders.  Shib 
Chundeb  Dass  v.  Ram  CnuiifDEB  Poddar 

16  W.  R.  29 


27. 


Execution       by 


one  creditor.  A  and  B  obtained  a  decree  against  C. 
A  obtained  an  order  for  execution  of  his  share  in 
the  amount  of  the  decree.  C  pledged  immoveable 
property  as  security  to  A,  who  caused  it  to  be 
sold.  B  applied  to  the  Court  for  her  share  of  the 
sale-proceeds.  The  Principal  Sudder  Ameen  re- 
fused the  application.  On  appeal :  Held,  that  the 
order  for  execution  ought  in  express  terms  to  have 
reserved  the  rights  of  the  other  decree-holders  to 
share  in  the  proceeds  of  the  execution.  The  case 
was  sent  back  that  the  Principal  Sudder  Ameen 
might  apportion  the  amount  realized  amongst  all 
the  decree-holders.  Tarasundari  Burmoni  v. 
Behari  Lal  Roy      .         .      1  B.  L.  R.  A.  C.  28 


28. 


Execution 


of 


portion  of  decree  according  to  extent  of  the  appli- 
cants^ interct.  The  efifect  of  a  Privy  Council  judg- 
ment being  that  each  of  two  co-plaintiffs  was  enti- 
tled to  a  moiety  of  a  talukh  in  the  possession  of  the 
defendant,  who  then  purchased  the  interest  of  one  of 
them  :  Held  that  the  other  co-plaintiff  could  obtain 
execution  according  to  the  extent  of  her  interest  in 
the  estate.  Hurrish  Chunder  Chowdhry  v.  Kali 
SuNDERi  Debi 

I.  L.  R.  9  Calc.  482 :  12  C.  L.  R.  511 
L.  R.  10  I.  A.  4 


29. 


Civil    Procedure 


Code,  1859,  s.  207 — Execution  of  portion  of  decree. 
A  joint  decree  was  passed  in  favour  of  A  and  B, 
and  A  subsequently  applied  for  execution  alone, 
alleging  that  B  Avould  not  join  with  him  in  the 
application.  The  judgment-debtor  stated,  and  B 
admitted,  that  more  than  half  of  the  decretal  money 
had  been  paid  to  the  latter  (out  of  Court),  but  the 
Court  disbelieved  the  statement,  and  ordered  execu- 
tion to  issue  for  the  full  amount  of  the  decree.  Held, 
that  the  Court  should,  under  s.  207  of  Act  VIII 
of  1859,  have  allowed  execution  for  half  the  amount 
of  the  decree  only.  Brojeswari  Chowdhranee  v. 
Tripoora  Soondaree  Debi        .     3  C.  Ij.  R.  513 


30. 


Civil 


Proce- 


dure Code,  1882,  8.  231 — Application  for  partial 
execution  of  joint  decree.  A  decree  provided  that  the 
plaintiff  should  pay  R304  for  the  costs  of  thirteen 
out  of  eighteen  defendants.  Two  of  the  defendants 
now  sought  to  execute  the  decree  in  respect  of  their 
proportionate  share  of  the  sum  so  awarded.  Be- 
sides the  plaintiff,  two  only  of  the  other  defendants 
were  joined  as  parties  to  these  proceedings.  Held, 
that  the  application  was  not  maintainable,  and 
should  be  dismissed.  Muthusami  Ayyar  v. 
NatesaAyyab       .         .     I.  L.  R.  18  Mad.  464 
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31. 


Application     by 


one  joint  decree-holder  for  execution  in  respect  of 
his  own  share — Transfer  of  decree  to  judgment' 
debtor— Civil  Procedure  Code,  1877,  ss.  231,  232. 
A  joint  decree  cannot  be  executed  by  one  of  the 
several  joint  holders  in  respect  only  of  his  share 
of  the  decree.  Ram  Autar  v.  Ajudhia  Singh, 
I.  L.  R.  1  All.  231  ;  Collector  of  Shahjahanpur  v. 
Surjan  Singh,  I.  L.  R.  4  All.  72 ;  and  Haro 
Sanker  Sandy al  v.  Tarak  Chundra  Bhuttacharieey 
3  B.  L.  R.  A.  C.  114,  followed.  When  by  opera- 
tion of  law  one  of  several  joint  judgment-debtors 
acquires  the  position  of  decree-holder  in  respect  of 
the  whole  judgment-debt,  the  effect  is  to  extinguish 
the  liability  of  the  other  judgment-debtors,  and  the 
decree  cannot  be  executed  against  them.  But  when 
one  of  them  so  acquires  only  a  partial  interest  in 
the  decree,  the  effect  is  not  to  extinguish  the  entire 
judgment-debt,  but  so  much  only  of  it  as  such  judg- 
ment-debtor has  so  acquired.  Wise  v.  Abdool  Ali, 
7  W.  R.  136  ;  Pogose  v.  Fukurooddeen  Mahomed 
Ahsan,  25  W.  R.  343  ;  In  re  Deguniburee  Dabee 
B.  L.  R.  Sup.  Vol.  93S  ;  and  Khoshalee  v.  Nund 
Lall,  6  N.  W.  1,  referred  to.  Held,  therefore,  where 
one  of  several  joint  decree-holders  applied  for 
execution  in  respect  of  his  own  share  only  and  the 
joint  judgment-debtors  under  the  decree  had  in- 
herited the  right  therein  of  one  of  the  joint  decree- 
holders,  that  the  application  was  contrary  to  law  ; 
that  so  much  of  the  judgment-debt  as  had  devolv- 
e<l  upon  such  persons  had  been  extinguished  ; 
and  that  application  should  have  been  made  for 
execution  in  respect  of  the  entire  unextinguished 
portion  of  the  judgment-debt.  Brojeswari  Choiv- 
dhranee  v.  Tripoora  Soonderee  Debi,  3  C.  L.  R. 
513,  and  Bibee  Budhun  v.  Hafezah,  4  C.  L.  R. 
70,  followed.     Banabsi  Das  v.  Maharani  Kuar 

I.  L.  R.  5  AIL  27 

32. Payment  out  of  Court— Pay- 

ment  out  of  Court  to  one  of  several  joint  judgmeni- 
creditors — Patt  saliffactiun  certified  to  the  Court — 
Application  for  execution  of  full  amount  of  decree  — 
Civil  Procedure  Code  (Act  XIV  of  18S2),  ss.  231, 
244,  258.  On  an  application  for  execution  for  the 
full  amount  due  under  a  decree  by  some  of  several 
joint  decree-holders,  the  judgment-debtor  objected 
to  execution  being  granted  for  the  full  amount  of  the 
decree  on  the  ground  that  he  had  already  paid  off 
a  large  portion  of  the  money  due  under  the  decree  to 
B,  one  of  the  joint  decree-holders.  The  payment 
was  made  out  of  Court,  but  B,  who  claimed  to 
be  entitled  to  a  12J  annas  share  in  the  decree,  certi- 
fied the  payment  in  the  manner  prescribed  by  s.  268 
of  the  avil  Procedure  Code  (Act  XIV  of  1882),  and 
represented  that  his  claim  had  been  satisfied  in  full. 
The  other  joint  decree-holders  denied  B's  right  to 
the  12i  annas  share  claimed  by  him,  and  refused 
to  recognize  the  payment  said  to  have  been  made 
to  him.  The  lower  Court  disallowed  the  objection, 
and  granted  execution  for  the  full  amount  of  the 
decree.     Held,  that,  regard  being  had  to  the  provi- 
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eions  of  the  General  Clauses  Act  (Act  I  of  1868), 
the  word  "  decree-holder  "  in  s.  258  of  Act  XIV  of 
1882  should  be  read  in  the  plural,  and  looking  at  the 
provisions  of  s.  231  of  the  later  Act,  the  Court  ought 
not  to  recognize  payments  made  out  of  Court, 
unless  made  and  certified  for  the  benefit  of  all 
the  joint  decree-holders  of  any  portion  of  the  decree 
in  excess  of  that  to  which  the  decree-holder  so  paid 
is  undisputedly  entitled.  Held,  also,  that  a  judg- 
ment-debtor is  entitled  to  credit  for  any  sum  paid 
bond  fide  to  one  of  several  joint  decree-holders,  and 
duly  certified  to  the  Court  by  the  latter,  and  that 
the  other  joint  decree-holders  cannot  execute  the 
decree  for  more  than  their  own  share.  Held,  fur- 
ther, that  in  this  case  the  lower  Court  was  wrong  in 
wholly  ignoring  the  payment  certified  by  the  decree- 
holder  B,  and  that  it  should  have  determined,  first, 
whether  the  payment  to  B  was  a  fraud  on  the  other 
joint  decree-holders  ;  and,  secondly,  what  amount  the 
latter  were  entitled  to  have  out  of  the  whole 
decree,  the  latter  being  the  main  question  between 
the  applicants  for  execution  and  the  judgment- 
debtor,  and  as  such  clearly  within  the  scope  of  s. 
244  of  the  Civil  Procedure  Code.  Nyru^  Kooer  v. 
Doolee  Chund,  22  W.  B.  77  ;  Brojeswari  Chowdh- 
ranee  v.  Tripoora  Soonderee  Debi,  3  C.  L.  B.  539  ; 
and  Mahima  Chundra  Boy  v.  Pyari  Mohan  Chow- 
dhry,  2  B.  L.  B.  Ap.  43.  Taruck  Chund er 
Bhuttacharjee  v.  Divendro  Nath  Sanyal 

I.  li.  E,.  9  Calc.  831 :  12  C.  L.  R.  566 


33. 


Civil 


Proce- 


dure Code,  ss.  231,  258 — Application  for  uncertified 
payment  to  one  decree-holder.  One  of  two  holders 
of  a  joint  decree  applied  for  execution  of  the  decree 
to  the  full  amount.  It  appeared  that  the  other 
decree-holder  had  received  a  certain  sum  from  the 
judgment-debtor  on  account  of  the  decree  out  of 
Court,  but  this  payment  had  not  been  certified. 
Held,  that  the  payment  was  valid  only  to  the  extent 
of  the  share  to  which  the  payee  was  entitled,  and 
that  this  share  having  been  ascertained  and  credit 
given  for  it,  the  decree  should  be  executed  in  favour 
of  the  present  applicant  for  the  balance.     Sultan 

MOIDEEN  V.  SaVALAYAMMAL 

I.  L.  R.  15  Mad.  343 


34. 


Conditional     decree — Joint 


■decree-holders — Befuaal  of  some  to  join  in  applying 
for  execution — Civil  Procedure  Code,  s.  231.  The 
provisions  of  s.  231  of  the  Civil  Procedure  Code 
are  not  applicable  to  the  case  of  joint  decree- 
holders  the  execution  of  whose  decree  is  conditional 
on  their  joint  performance  of  a  particular  act. 
Farzand  v.  Abduixah  I.  L.  R.  6  All.  69 


35. 


Execution  of  portion  of  de- 


cree— Application  by  some  of  joint  decree- 
liolders.  Where  two  out  of  several  decree-holders 
petitioned  the  Court  to  execute  their  share  of  the 
decree  (which  was  for  possession  and  mesne  profits), 
and  the  other  decree-holders,  though  they  virtually 
joined  in  the  application  by  signifying  their  consent. 
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subsequently  retracted  their  consent,  and  the 
original  applicants  declined  to  proceed  with  the 
execution  of  the  decree  for  mesne  profits:  Held, 
that  there  was  no  apphcation  on  the  part  of  all 
the  decree-holders  to  execute  the  decree  for 
mesne  profits,  nor  any  application  by  some  of  them 
for  execution  of  the  whole  decree,  and  that  the 
Court's  order  directing  reaUzation  of  the  unpaid 
portion  of  mesne  profits  was  passed  without  any 
proper  application.  Quvere  :  Can  the  purchasers  of 
a  share  in  a  decree  be  added  upon  the  record  under 
Act  VIII  of  1859,  s.  208,  as  co-decree-holders  ? 
Seetaput  Roy  v.  Ali  Hossein     .     24  W.  R.  11 


33. 


Civil  Procedure 


Code,  1859,  ss.  207,  208.  When  a  decree  is  in  favour 
of  several  persons  and  out  of  those  persons  some 
transfer  their  interest  to  a  third  party,  the  Court 
would  be  competent  to  allow  the  purchaser  to  ap- 
pear as  co-decree-holder  under  Act  VIII  of  1859, 
s.  208,  or  under  ss.  207  and  208  together,  to  allow 
him  alone  to  execute  the  whole  decree,  if  the  Court 
were  satisfied  that  the  interests  of  justice  required 
it.     Byjnath  Sahoo  v.  Doolar  Chand  Sahoo 

24  W.  R.  245 


37. 


Right   to    execute    decree 


—Civil  Procedure  Code  {Act  XIV  of  1882), 
s.  544 — Appeal  hy  one  of  several  plaintiffs  claiming 
under  a  joint  right — Decree  in  such  appeal  hinds 
other  co-plaintiffs,  although  not  parties  to  the  ap- 
peal— Procedure.  A  and  B  brought  a  suit 
against  C,  and  obtained  a  decree  awarding  a 
part  of  their  claim.  B  appealed,  and  the  Appel- 
late Court  reversed  the  decree,  and  rejected  the 
plaintiff's  claim  altogether.  Subsequently  A,  who 
had  not  joined  in  the  appeal,  apphed  for  execution 
of  the  original  decree.  Held,  that,  although  A  had 
not  been  a  party  to  the  appeal,  he  was  bound  by  the 
decision  of  the  Appellate  Court,  and  was  not  entitled 
to  take  out  execution.  Babaji  Dhondshet  v. 
Collector  of  Salt  Revenue 

I.  L.  R.  11  Bom.  596 


38. 


Decree  for  posses- 


sion of  immoveable  property — Purchase  hy  judgment- 
debtor  of  rights  of  some  of  the  joint  decree-holders 
— Decree  extinguished  pro  tanto.  WTiere,  subse- 
quent to  a  decree,  a  portion  of  the  rights  to  w  hich 
the  decree  relates  devolves  either  by  inheritance 
or  otherwise  upon  the  judgment-debtor,  or  is  ac- 
quired by  him  under  a  vahd  transfer,  the  decree 
does  not  become  incapable  of  execution,  but  is  ex- 
tinguished only  pro  tanto.  This  rule  of  law  is  sufiB- 
ciently  general  to  comprehend  ahke  cases  in  which 
the  decree  is  for  money  only  and  where  it  is  for 
immoveable  property.  The  rule  of  law  against 
breaking  up  the  integrity  of  a  mortgaged  security 
is  a  rule  aiming  at  the  protection  of  the  mortgagee, 
and  is  not  applicable  to  cases  where  the  mortgagee 
himself  has  acquired  the  ownership  of  a  portion  of 
the  mortgaged  property.  Benarsi  Das  v.  Maharani 
Kuar,  I.  L.  R.    5  All.    27  ;    Wise  v.  Abdool    Alt, 
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7  W.  B.  136  :  and  Pogose  v.  Fukurooddeen  Mahomed 
AJisan,  25  W.  R.  343,  referred  to.  Kudhai  v. 
Sheo  Dayal    .         .         .     I.  Ii.  R.  10  All.  570 


39. 


—   Decree   for  rent — Tenure  or 


holding,  sale  of — Landlord  and  tenant — Bengal  Te- 
nancy Act  {VIII  of  1885),  s.  165.  A  16 -anna 
proprietor  obtaining  a  decree  for  the  whole  rent 
due  in  respect  of  a  molcarari  tenure  in  a  suit 
brought  against  all  the  tenants  is  entitled  under 
s.  165  of  the  Bengal  Tenancy  Act  to  sell  the 
tenure  in  execution  of  the  decree,  although 
he  recognized  the  fact  that  the  tenants  had 
Bub-divided  the  tenure  and  chose  to  accept  a 
decree  making  each  of  them  separately  Hable  for 
his  own  share  of  the  rent.  Tarini  Prosad  Boy  v. 
Narayan  K%Lmari  Dehi,  I.  L.  B.  17  Calc.  301, 
referred  to  and  explained.  Sukbo  Lal  v.  Wilson 
(1905)  .         .         .         .      I.  L.  R.  32  Calc.  680 

15.  LIABILITY   FOR    WRONGFUL    EXECU- 
TION. 

See  Damages — Measure  and  Assessment 
OF  Damages — Torts. 

See    Damages — Suits    foe    Damages — 
Torts. 

L Seizure       in       Execution — 

Trespass — Liahility  of  judgment-creditor.  Seizure  of 
personal  jjroperty  in  execution  of  a  decree  is  not  an 
act  of  the  Court,  but  one  of  the  party  himself 
seeking  execution,  for  which  he  is  liable  if  any 
trespass  be  committed  on  the  property  of  a  stranger. 

SUBJAN  BiBI  V.  SaRIATULLA 

3  B.  L.  R.  A.  C.  413 :  12  W.  R.  329 

Rash  Behary  Lall  v.  Wajan 

12  B.  Ii.  R.  208  note :  11  W.  R.  516 


2. 


Liahility 


of 


execution-creditor  in  damages  for  wrongful  seizure 
— Attachment  of  stranger's  property — Measure  of 
damages.  Certain  unthreshed  rice  belonging  to  the 
plaintiff  was  WTongfully  attached  by  the  defendants 
under  a  money-decree  obtained  by  them  against  a 
third  party.  The  attachment  had'been  made  under 
a  warrant  which  specified  the  rice  in  question  and 
which  had  been  issued  upon  a  darkhast  presented  by 
the  defendants  in  which  they  prayed  for  the  attach- 
ment of  this  particular  rice  as  their  judgment-deb- 
tor's property.  The  rice,  while  in  the  custody  of  a 
bailiff  of  the  Coiu-t-nazir  in  the  place  Avhere  it  had 
been  attached,  was  clandestinely  threshed  and  car- 
ried off  by  thieves  who  left  the  straw.  In  a  suit 
brought  by  the  plaintiff  to  recover  the  value  of  the 
unthreshed  rice  from  the  defendants,  both  the  lower 
Courts  dismissed  the  plaintiff's  claim  on  the  ground 
that  the  theft  was  not  the  immediate  or  probable  re- 
sult of  the  attachment,  and  that  the  conduct  of  the 
defendants  had  not  in  any  way  conduced  to  the 
loss  of  the  rice.  Held,  by  the  High  Court,  reversing 
the  decrees  of  the  lower  Courts,  that  the  defendants 
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were  liable.  When  the  wrongful  seizure  was  made 
at  the  instance  of  the  defendants,  the  plaintiff 'S' 
cause  of  action  w  as  complete,  and  was  independent 
of  the  subsequent  occiu-rence.  The  theft  might 
have  rendered  the  defendants  unable  to  restore  the 
rice  in  specie,  but  could  not  purge,  and  was  no  satis- 
faction of,  the  previous  trespass  which  rendered  the 
defendants  liable  for  the  full  value  of  the  rice. 
Goma  Mahad  Patil  v.  Gokaldas  Khimji 

I.  L.  L.  3  Bom.  74 

16.  REFUSAL  OF  EXECUTION. 

1. Execution — Decree    restraining 

defendant  in  user  of  land — Sale  of  land  in 
execution  of  another  decree — Purchaser  at  such 
sale  in  possession — No  execution  granted  of 
former  decree.  The  plaintiff  obtained  a  decree 
restraining  the  defendant  in  his  user  of  cer- 
tain land,  and  applied  for  execution.  Meanwhile 
the  land  had  been  sold  in  execution  of  another 
decree  against  the  defendant,  and  the  purchaser  at 
the  Court- sale  obtained  possession.  The  plaintiff 
thereupon  applied  that  the  purchaser  should 
be  made  li  party  to  the  execution  proceedings, 
and  that  execution  should  go  against  him  as 
well  as  against  the  defendant.  Held,  that  no  order 
for  execution  could  be  made.  It  could  not  go 
against  the  defendant,  as  all  his  interest  in  the  land 
had  been  sold  in  execution  of  a  decree,  and  it  could 
not  go  against  the  purchaser,  as  an  injunction  does 
not  run  with  the  land.  Dahyabhai  v.  Bapalal 
(1901)    .         .         .         .    I.  L.  R.  26  Bom.  140 

2.  Sale  in  execution  of  decree 

— Setting  aside  sale — Invalid  sabs — Want  of 
jurisdiction — Effect  on  validity  of  sale — Civil 
Procedure  Code  {Act  XIV  of  1882),  a.  273. 
Where  a  Court  executing  its  own  decree  on  re- 
ceiving from  another  Court  an  order  attaching 
the  decree  returned  the  notice  of  attachment  to  the 
latter  Court  on  the  ground  that  it  did  not 
state  the  amount  for  which  the  attachment 
had  been  issued  and  proceeded  with  the  execution 
and  sold  certain  properties : — Held,  that  the 
Court  on  receiving  the  order  was  bound  to 
comply  therewith,  and  under  s.  273  of  the  Civil 
Procedure  Code  it  was  debarred  from  proceeding 
with  the  execution,  unless  the  bar  was  removed  in 
one  of  the  waj's  specified  in  the  section  and  that  the 
sale  was  invalid.  Manik  Lal  Seal  v.  Banamali 
MuKERJEE  (1906)  .        .     I.  Ii.  R.  32  Calc.  1104 

17.  STAY  OF  EXECUTION. 

1.  Application  •     for    stay    of 

execution— CivjZ  Procedure  Code,  1859,  s.  338, 
Application  for  stay  of  execution  of  a  decree,  an 
appeal  from  which  has  been  filed,  should,  under  Act 
VIII  of  1859,  «.  338,  be  made  to  the  Court  of  appeal, 
and  not  to  the  Court  which  passed  the  order  under 
appeal.     Abbassee  Begum  v.  Raj  Roop  Kooer 

1  O.  Ii.  R.  368 


i 
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2. 


Pow^er    to     stay    execution 


. — Civil  Procedure  Code,  s$.  284,  290 — Decree  trans- 
ferred for  execution.  Where  a  decree  of  the  High 
Court  is  transmitted  to  a  Judge  for  execution  under 
s.  284,  Act  VIII  of  1 859,  and  the  judgment-debtor 
contends  that  the  balance  due  on  the  decree  is  less 
than  that  for  ^hich  execution  is  sought,  the  Judge 
has  no  jurisdiction  to  enquire  into  the  question,  but 
may,  on  cause  shown  under  s.  290,  stay  execution, 
pending  a  reference  to  the  High  Court.  Kishub 
Chunder  Paul  Chowdhry  v.  Khelat  Chunder 
Ghose 9W.  K.  361 

3.  Decree  for  arrears  of   rent 


is  decree  for  money — Code  of  Civil  Procedure 
{Act  XIV  of  1882),  s.  546.  A  decree  for  arrears 
of  rent  is  a  '  'decree  for  money  ' '  within  the  meaning 
of  s.  546  of  the  Code  of  Civil  Procedure,  and  execu- 
tion of  such  decree  may  therefore  be  stayed  under 
that  section.  Banku  Behary  Sanyal  v.  Syama 
Churn  Bhuttacharjee    .    I.  Ii.  B.  25  Gale.  322 

PoTver  of    Court  executing 


EXECUTIOlSr  OF  DECKEE— conW. 


decree  to  go  behind  decree — Question  of  ser- 
vice of  notice.  Where  an  application  is  made  by  a 
judgment-debtor  for  stay  of  execution  of  an  Appel- 
late Court's  decree,  the  Court  executing  the  decree 
cannot  enquire  into  the  question  whether  any  notice 
was  served  upon  the  applicant  before  the  appeal 
judgment  was'passed.  Mukhdoomuk  v.  Bhugwan 
Dass 24  W.  K.  33 


5. 


Application    by  person  not 


party  to  suit — Civil  Procedure  Code,  1859,  s.  230. 
The  Court  will  not  interfere  to  stay  execution 
upon  the  application  of  a  person  not  a  party  to  the 
suit  who  claims  immoveable  property  liable  to  be 
taken  under  the  decree.  The  remedy  of  such  a  per- 
son under  s.  280  of  Act  VIII  of  1859.  Khelat 
Chunder  Ghose  v.  Prosunnomoyee  Dassee 

Marsh.  478 


6. 


Security — Consent.     Execution 


will  be  stayed  only  on  security  being  given  or 
by  consent.  Sagore  Chunder  Chuckerbutty  v. 
Sherbourne     .         .         .       Bourke  O.  C.  103 


7. 


Civil  Procedure 


Code,  1859,  s.  338 — Stay  of  execution  pending  ap- 
peal—Ad XXIII  of  1801,  s.  38.  Pending  the  deter- 
mination of  the  appeal  against  an  order  passed  in 
execution  of  decree,  the  Appellate  Court  has  power, 
under  s.  338  of  Act  VIII  of  1859  and  s.  38  of  Act 
KXIII  of  1861,  to  stay  execution.  In  the  matter 
of  the  petition  of  Har  Shankar  Parshad 

I.  Ii.  R.  1  All.  178 


8. 


Civil     Procedure 


Code,  s.  338 — Stay  of  execution.  A  party  applying 
to  stay  execution  of  a  decree  under  s.  338  on  giving 
security  is  bound  to  show  sufficient  grounds  to  the 
Court  for  staying  it,  whether  the  decree  is  in  respect 
of  moveable  or  immoveable  property.  In  the 
matter  of  the  petition  of  Ismail  Kooer 

B.  L.  R.  Sup.  Vol.  1007  :  9  W.  B.  448 
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9. 


Act     XXIII  of 


1861,  s.  36 — Security  for  restitution  of  money. 
Before  staying  execution  of  a  decree  and  preventing 
the  decree-holder  from  receiving  the  fruits  of  his 
decree,  or  before  requiring  him  under  s.  36,  Act 
XXIII  of  1861,  to  give  security  for  its  restitution, 
probable  cause  must  be  shown  of  the  judgment- 
debtor's  inability  to  recover  the  money  if  the  decree 
be  reversed.  Sukhee  Monee  Debla  v.  Brojoraj 
Mookerjee       ....        17  W.  R.  69* 


10. 

1861, 


Act  XXIII  of 


s.  36 — Security  in  execution  of  decree — 
Decree  against  which,  no  appeal  brought.  The 
High  Court  could  not,  under  s.  36,  Act  XXIII  of 
1861,  direct  the  lower  Courts  to  take  security  in 
the  execution  of  a  decree  against  which  no  appeal' 
has  been  referred  to  it.  In  re  Bhugwan  Chunder 
Ghose  .         .         .         .  6  W.  R.  Mis.  15- 

11.  Ground  for  staying  execu- 
tion— Appeal,  refusal  to  execute  pending.  Exe- 
cution of  a  decree  for  enhanced  rent  should  not  be 
refused  merely  because  the  decree  has  been  appealed 
against  on  a  point  of  laAv.  Theodorus  v.  Abdool 
BuRKUT  Ameenoollah  W.  R.  1864,  Act  X,  106 


12. 


The  Coui't  de- 


clined to  stay  the  execution  of  a  decree  (i)  because 
the  applicant  has  not  shown,  as  he  was  bound  to 
show,  something  beyond  the  mere  fact  of  an  appeal 
having  been  preferred  against  it,  and  (ii)  because^ 
there  seemed  to  have  been  great  delay  on  his  part. 
Lesije  v.  Land  Mortoage  Bank  ob'  India 

17  W.  R.  160 


13. 


Expiry  of  time 


for  appeal — Power  of  Court  to  stay  execution — 
Code  of  Civil  Procedure  (Act  XIV  of  1882),  ss.  239^ 
230,  243,  and  246.  It  is  not  open  to  the  Court  to 
refuse  to  execute  a  decree  against  \^'hich  no  appeal 
has  been  preferred  and  the  time  for  appeahng 
against  which  has  expired.  Ishan  Chunder  Roy 
V.  Ashanoollah  Khan    .     I.  L.  R.  10  Calc.  817 


14. 


Person    sued    as 


Government  servant  ceasing  to  hold  that  position, 
A  decree  was  passed  by  the  Principal  Sudder  Ameen 
against  the  defendant  declaring  him  personally  lia- 
ble to  the  claim.  No  appeal  was  preferred.  Held, 
that  an  order  by  the  Judge  staying  execution 
because  the  defendant,  who  was  sued  as  a  servant 
of  Government,  has  ceased  to  fill  that  position, 
was  illegal.     Mahomed  Toque  Beo  v.  Wallts 

2  Agra  Mis.  5 


15. 


Refusal    to   pay 


costs  of  advertising  sale.  It  is  not  within  the  dis- 
cretion of  a  Court  charged  with  the  execution  of  a 
decree  to  withhold  execution  and  abstain  from  sell- 
ing because  the  decree-holder  refuses  to  pay  the  costs 
of  advertising.  The  Code  does  not  require  the 
decree-holder  to  pay  such  costs  in  advance.  Kisto 
KisHORE  Ghose  v.  Sookjonath  Siroar 

10  W.  R.  854 
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16.  ^— Civil  Procedure 

Code,  1859 y  s.  290 — Ex  parte  decree.  A  principal 
Sudder  Ameen  is  competent  under  s.  290,  Act  VIII 
of  1859,  to  allow  the  stay  of  execution  of  a  decree 
of  the  High  Court  on  its  original  side  for  a  suffi- 
cient time  to  enable  the  judgment-debtor  to  make 
his  application  to  the  High  Court  for  a  new  trial, 
on  the  ground  that  the  decree  had  been  obtained 
ex  parte  without  his  knowledge.  Mirtoonjoy 
Chuckerbutty  v.  Cochrane    .  8  W.  R.  202 


17. 


Likelihood     of 


injury  from  immediate  sale.  Where  a  judgment- 
debtor  proved  that  a  sale  in  execution  might  be 
stayed,  as  material  injiu-y  would  otherwise  be  caused 
to  him  from  the  circumstance  that  the  day  fixed  for 
^he  sale  was  so  near  to  the  latest  safe  day  for  the 
payment  of  the  Government  revnue  : — Held,  that 
good  and  sufficient  cause  was  not  shown  for  staying 
the  sale.     Ahmed  Reza  v.  Khujoorunissa 

13W.  R.281 


18. 


Allegation    of  a 


private  purchase  by  the  decree-holder.  While  a 
decree  for  money  was  being  executed  by  the  sale  of 
immoveable  property,  the  judgment-creditor  peti- 
tioned the  Court  to  stay  the  sale  for  two  days,  as  the 
defendants,  the  judgment-debtors,  had  entered  into 
a  razinamah  with  him.  On  the  same  dtiy  the  judg- 
ment-debtors petitioned  the  Court  to  continue  the 
sale  for  three  days.  Two  days  afterwards  the 
judgment-creditor  presented  a  petition  to  the  Court, 
stating  that  the  judgment-debtors  had  executed  a 
note  in  his  favour  for  R8,500  in  part- payment  of  the 
decree,  and  promising  to  execute  a  deed  of  sale  on  a 
stamp ;  but  a  sum  of  R9,600  having  been  subse- 
quently offered,  the  judgment-debtors  failed  to  exe- 
cute the  deed  of  sale  ;  and  he  prayed  that  the  judg- 
ment-debtors might  be  examined  in  respect  of  the 
sale  for  118,500,  and  that  the  sale  to  him  be  con- 
firmed. The  Civil  Judge  made  an  order  refusing 
to  accede  to  the  prayer  of  the  judgment-creditor. 
Held  (Innes,  J.,  dissenting),  that  the  order  of  the 
Civil  Judge  was  right,  as  he  had  no  power  to  order 
stay  of  execution  on  the  ground  of  a  private  pur- 
chase having  been  made  by  the  decree-holder. 
Venkata  Narasimaha  Apparow  v.  Venkata- 
KRisTNiAi  Naidu        ...       5  Mad.  410 


19. 


Pendency       of 


cross-suit — Power  of  Court  to  which  decree  is  trans- 
mitted for  execution — Civil  Procedure  Code,  1859, 
8.  290.  S.  290  of  Act  VIII  of  1859  provides  that, 
whenever  a  suit  shall  be  pending  in  any  Court 
against  the  holder  of  a  decree  of  such  Court  by 
the  judgment-debtor,  the  Court  may,  if  it  appears 
just  and  reasonable  to  do  so,  stay  execution  of  the 
decree,  either  absolutely  or  on  such  terms  as  it  may 
think  proper,  until  a  decree  shall  be  passed  in  the 
pending  suit.  Any  Court  to  which  a  decree  is 
transmitted  for  execution  can  under  the  section  stay 
execution,  notwithstanding  that  the  suit  pending 
betweenthe  judgment-debtor  and  the  holder  of  the 
decree  is]^pending  in  such  Court,  and  not  in  the  Court 
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which  transmitted  the  decree.     Cooke  v.  Hiseeba 
Beebee 6  N.  W.  181 


20. 


Appeal      pend- 


ing in  another  suit — Civil  Procedure  Code  (Act 
XIV  of  1882),  s.  546.  A  brought  a  sixit  and  obtained 
a  decree  against  5  on  a  mortgage-bond  in  the  Court 
of  a  Subordinate  Judge,  which  decree  was  confirmed 
by  the  High  Court,  on  appeal.  A  then  applied  for 
execution.  In  the  execution-proceedings  the  sons  of 
B  intervened  claiming  a  portion  of  the  properties  at- 
tached ;  this  claim  Was  dismissed,  and  the  sons  of  B 
brought  a  regular  suit  before  the  same  Subordinate 
Judge  to  have  their  rights  to  the  property  declared, 
and  obtained  an  interim  injunction  restraining  A 
from  executing  his  decree  pending  the  decision  of 
their  suit.  This  suit  was  dismissed,  and  the  sons  of 
B  appealed  to  the  High  Court.  A  again  appHed  for 
execution  of  his  mortgage-decree,  whereupon  the 
sons  of  B  appUed  for  a  further  injunction  restrain- 
ing A  from  executing  his  decree  ponding  their  appeal 
to  the  High  Court :  this  appUcation  was  granted. 
Held,  that  the  Subordinate  Judge  had  no  right  to 
restrain  the  decree-holder  from  executing  his  decree, 
merely  on  the  possibility  of  the  Appellate  Court 
reversing  his  decision.  Gossain  Money  Puree  v. 
Guru  Pershad  Singh     .     I.  L.  R.  11  Calc.  146 


21. 


Civil        Proce- 


dure Code,  1882,  s.  546 — Application  for  stay  of 
sale  of  immoveable  property  in  execution  of  money- 
decree  under  appeal.  An  application  under  the 
third  paragraph  of  s.  646  of  the  Code  of  Civil  Pro- 
cedure to  stay  the  sale  of  immoveable  property  in 
execution  of  a  decree  for  money  against  which  an 
appeal  has  b«en  filed  must  be  made  to  the  Court 
which  passed  the  decree,  and  not  to  the  Appellate 
Court.  Qonsain  Money  Puree  v.  Guru  Pershad 
Singh,  I.  L.  B.  11  Calc.  146,  referred  to.  In  the 
matter  of  the  petition  of  Murad-un-nissa 

I.  L.  R.  15  All.  196 


22. 


Citnl      Proce- 


dure Code,  88.  545,  646,  547 — Stay  of  execution 
pending  application  for  review — Jurisdiction.  S. 
647  of  the  Civil  Procedure  Code  provides  for  the 
procedure  to  be  followed  in  miscellaneous  matters 
other  than  suits  and  appeals,  and  its  provisions,  read 
with  ss.  545  and  546,  give  no  power  to  the  Court  or 
a  Judge,  after  the  passing  of  a  final  unappealable 
decree,  and  before  the  granting  of  an  application  for 
review  of  judgment,  to  order  a  stay  of  execution  of 
the  decree.  No  such  power  exists  under  the  Code. 
On  the  29th  July  1886,  an  application  was  made  by 
a  party  against  whom  the  High  Court,  on  second 
appeal,  had  passed  a  decree,  dat*l  the  18th  March 
1886,  for  review  of  judgment.  On  the  28th  August, 
the  appUcant  made  a  further  application  that  execu- 
tion of  the  decree  might  be  stayed  pending  the 
determination  of  the  application  for  review,  and  an 
order  was  passed  ex  parte  granting  this  application. 
Subsequently,  the  opposite  party  appUed  under  s. 
623  of  the  Civil  Procedure  Code  for  a  review  of  the 
ex  parte  order  on  the  grounds  (i)  that  the  Court  had 
no  jurisdiction  to  make  it ;  and  (ii)  that  the  applica- 
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tion  of  the  29th  July  was  beyond  time,  and  therefore 
there  could  be  no  review  of  judgment,  and  no  order 
for  stay  of  execution  pending  such  review.  Held, 
that  the  decree  of  18th  March  being  final  and  un- 
appealable, and  no  application  for  review  of  judg- 
ment having  been  granted  within  the  meaning  of 
s.  630  of  the  Code,  the  application  for  stay  of  execu- 
tion did  not  fall  within  s.  545  or  s.  546,  nor  did  s.  647 
apply  to  it,  nor  any  other  provision  of  the  Code. 
Amir  Hasan  v.  Ahmad  Ali       I.  L.  R.  9  All.  36 


23. 


Stay    of    execu- 


tion 'pending  suit  between  decree-Jiolder  and  judgment- 
debtor — Civil  Procedure  Code,  ss.  236  (d),  581, 
583.  The  words  ' '  such  Court  "  in  s.  243  of  the 
Civil  Procedure  Code  do  not  limit  the  exercise  of  the 
powers  given  by  that  section  only  to  decree  passed 
by  the  Court  in  which  the  suit  is  pending,  but  with 
reference  to  ss.  235  {d),  581,  and  583,  that  Court  is 
empowered  to  stay  execution  of  decree  transferred 
to  it  for  execution  from  either  a  Court  of  co-ordinate 
jurisdiction  or  a  Court  of  Appeal.  The  plaintiff 
instituted  a  suit  against  defendant  for  recovery  of 
money  and  other  reliefs,  which  was  ultimately 
dismissed  in  appeal  by  the  High  Court,  and  he  was 
ordered  to  pay  defendant  R  1,000  as  costs  of  the 
litigation.  Plaintiff  then  brought  this  suit  against 
defendant  in  the  Court  of  the  Subordinate  Judge  of 
Farukhabad,  and,  while  it  was  pending,  defendant 
applied  to  the  Court  to  execute  his  decree  for  costs. 
Plaintiff  then  applied  for  stay  of  the  execution, 
and  his  application  was  refused  by  the  first  Court 
but  granted  by  the  District  Court.  On  appeal  by 
defendant  to  the  High  Court :  Held,  that  the 
Judge's  order  was  correct.  Mithun  Bibi  v.  Buzloor 
Khan,  8  W.  R.  392,  disapproved.  Kassa  Mal  v. 
Gopi        .         .         .         .     I.  L.  R.  10  All.  389 


24. 


Poivers  as  to  stay  of  exe- 


cution of  Court  executing  transferred 
decree — Civil  Procedure  Code,  s.s.  228,  239.  The 
powers  which  the  foreign  Court  has  under  s.  228  of 
the  Civil  Procedure  Code  are  confined  to  the  exe- 
cution of  the  decree,  and  the  Court  cannot  question 
the  propriety  or  correctness  of  the  order  directing 
execution,  nor  can  it,  with  reference  to  s.  239  of 
the  Code,  stay  execution  except  temporarily. 
Held,  therefore,  where  the  drawers  of  a  hundi, 
against  whom  the  indorsee  from  the  payee  had 
obtained  a  decree  on  the  hundi,  objected  in  the 
Court  to  which  the  decree  had  been  transmitted  for 
execution  that  execution  should  not  be  allowed, 
because  the  payee  had  paid  the  amount  of  the  hundi 
to  the  decree-holder,  after  the  decree  had  been 
passed,  and  such  Court  refused  to  entertain  the  ob- 
jection, that  the  order  of  the  lower  Appellate  Court, 
directing  that  the  parties  should  be  allowed  to 
produce  evidence  in  regard  to  the  alleged  payment, 
and  that,  should  the  Court  of  first  instance  find  that 
the  decree-holder  had  received  satisfaction  to  the 
full  amount  of  the  decree,  the  judgment-debtors 
should  be  absolved  from  all  habihty  under  the 
decree,  could  not  be  maintained.  Ram  Lal  v. 
Radhey  Lal         .         .  I.  L.  R.  7  All.  330 
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Injunction  to  stay  execu. 


tion — Relief  asked  for   in   accordance   with     state- 
ments in  plaint  not  forming  a  separate  prayer  in  the 
plaint — General  prayer  for  relief — Control  of   exe- 
cution.    A,  a  joint  owner  of  an  estate    with  By 
saved  the  joint  estate  from  sale  for  arrears  of  Gov- 
ernment revenue,  in  payment  of  which  B  had  made 
default,  for  such  purpose  mortgaging  her  share 
in  the  estate  to  E.     A  then  sued  B  for  contribution , 
Pending  that  suit,  B  again  made  default,  and  the 
estate  was  sold  and  purchased  by  C,  subject  to  in- 
cumbrances.    Subsequently  A  obtained  her  decree 
against  B  and  assigned  her  decree  to  D,  who  ob- 
tained an  order  for  execution,  and  attached  certain 
property  belonging  to  B.     D  and  E  then  entered 
into  an  agreement  with  C  that  they  would  release 
C  and  the  share  charged  with  payment  otA's  decree 
from  all  liability,  and  that  they  would  entrust  the 
whole  conduct  of  the  execution-proceedings  to  C  in 
consideration  of  his  granting  a  perpetual  lease  of 
part  of  the  property  to  D  and  E.     In  pursuance  of 
this  agreement,  D  and  E  granted  a  release  to  C,  and 
C  granted  a  lease  to  E  for  himself,  and  it  was  con- 
tended also  as   benamidar  of  D.     The  agreement 
contained  a  proviso  that  should  the  Court  in  which 
the  decree  should  be  executed,  of  its  own  accord  or 
on  the  petition  of  B  or  his  legal  representative,  not- 
withstanding objection  on  the  part  of  D  and  E,  make 
any   order    directing  the  decree  to   be   executed 
against  the  estate,  then  in    such    case   D   and   E 
should    not    be   bound    by  the  release,  and  that  it 
should  be  open  to  C  to  cancel  the  agreement.     D 
applied   for  execution  against  the  estate  of    the 
adopted  son  of  B  (who  had  died),  but  subsequently 
abandoned    all    proceedings,  and  transferred    his 
decree  to  the  High  Court  to  obtain  execution  against 
a  house  "belonging  to  C  in  Calcutta.     The  adopted 
son  and  widow  of  B,  in  a    suit  brought  against  C 
and  D,    objected    to    the   execution-proceedings,, 
and  after  paying  the  sum  due  to  D  into  Court, 
asked    for   an    injunction    staying    all  further  pro- 
ceedings in  execution  until  the  hearing  of  the  suit. 
Held,  that  D     had    obtained,    out    of    the    lien 
directed  by  the  decree,  some  benefit  or    advant- 
age   which    the    plaintiffs    might    have     a    right 
to  have   valued   at   the   hearing,   and   that,    not- 
withstanding this  did  not  form  the  subject   of  a 
separate  prayer  in  the  plaint,  the  Court  would  grant 
the  injunction.     Keisto  Mohiny  Dossee  v.  Kally 
Pkosonno  Ghose 

I.  L.  R.  e  Calc.  485  :  8  C.  L.  R.  43 

26. Administration     decree — 

Civil  Procedure  Code,  ss.  213,  276,  295 — 
Attachment  after  date  of  institution  of  adminis- 
tration suit  under  decree  obtained  prior  to  such 
suit.  On  the  22nd  July  1886,  one  R  L  obtained 
a  money-decree  against  one  P  C.  On  the  6th 
November  1886,  P  C  died  ;  and  on  the  18th  Decem- 
ber 1886  R  L  applied  to  attach  certain  properties 
belonging  to  the  estate  of  his  judgment-debtor, 
which  properties  were  actually  attached  on  the  8th 
and  12th  January  1887.     On  the   2l8t   Decembei 
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1886  one  S  filed  a  suit  to  administer  the  estate  of 
the  deceased,  and  on  the  20th  January  1887  obtain- 
ed the  usual  administration  decree.  On  the  5th 
May  1887,  S  applied  for  an  order  staying  all  pro- 
xjeedings  taken  hy  R  L  against  the  estate  of  P  C,  and 
directing  him  to  come  in  should  he  think  fit  so  to 
do,  and  prove  his  claim  in  the  administration  suit. 
Hdd,  that  the  attachment  did  not  create  any 
interest  in  or  charge  upon,  the  properties  in  favour 
of  the  attaching  creditor  as  against  other  creditors, 
and  that  the  order  asked  for  ought  to  be  granted. 
In  the  matter  of  the  application  of  Soobul  Chtjn- 
DER  Law.  Soobul  Chunder  Law  v.  Rtjsstck 
Lall  Mitter        .         .      I.  li.  R.  15  Calc.  202 


27. 


Appeal — Decree     for    injunc- 


fion — Damages  and  costs — Stay  of  execution  as 
to  costs.  A  party  appealing  against  a  decree, 
which  directs  him  to  pay  money,  may  obtain 
stay  of  execution  of  the  decree,  so  far  as  it  directs 
payment,  on  his  lodging  the  amount  in  Court, 
unless  the  other  party  gives  security  for  the  repay- 
ment of  the  money  in  the  event  of  the  decree  being 
reversed.  If  such  security  be  given  by  the  success- 
ful party,  then  stay  of  execution  should  not  be 
granted.  Dhunjibhoy  Cowasji  UmtiOAR  v. 
Lisboa         .         .         .      I.  L.  R.  13  Bom.  241 

28. Decree  made    by  mistake 

and  ■without  jurisdiction—  Decree  in  suit  against 
Sovereign  Prince.  A  suit  was  brought  against  the 
Thakur  of  Palitana  (his  title  being  omitted  from  the 
plaint),  and  an  ex  pirte  decree  was  obtained  against 
him.  An  application  on  the  part  of  the  Thakur  to 
have  the  decree  set  aside  was  dismissed,  and  the 
plaintiff  then  sued  out  an  attachment,  b\it,  failing  to 
execute  it  within  a  year,  was  compelled  to  apply  to 
the  Court,  under  s.  216  of  the  Code,  for  leave  to 
execute  it.  The  defendant  at  the  same  time  applied 
to  have  the  attachment  and  all  proceedings  under  it 
declared  null  and  set  aside  on  the  ground  that  it 
Jiad  been  made  by  mistake  and  without  jurisdiction. 
The  Court  (without  expressing  an  opinion  as  to 
whether  the  order  dismissing  the  application  to  have 
the  decree  set  aside  would  have  prevented  it  from 
declaring  the  decree  void  ab  initio)  hdd  that,  as  the 
decree  was  made  erroneously  and  without  jurisdic- 
tion, it  would  not,  when  apprised  of  the  error, 
assist  the  plaintiff  in  carrying  it  into  execution  in  a 
case  in  which  lapse  of  time  made  it  incumbent  on 
the  plaintiff  specially  to  invoke  the  aid  of  the  Court 
for  that  purpose.  Ladkuvarbat  v.  Sarsanoi 
Partabsanji    ...       7  Bom.  O.  C.  150 


29. 


Modification    or  cancella- 


tion of  security-bond — Civil  Procedure  Code, 
3.  338.  K  sued  R  for  a  sum  of  money  due  on  pro- 
missory notes,  and  obtained  a  decree  in  the  Judge's 
Court.  R  appealed  to  the  High  Court,  and  prayed 
that  execution  might  be  stayed  till  the  appeal  was 
disposed  of,  The  Court,  under  the  provisions  of 
fl.  338,  Code  of  Civil  Procedure,  ordered  that  execu- 
tion might  be  stayed,  provided  good  and  sufficient 
isecurity    were    given.     Accordingly    A    appeared 
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before  the  Judge,  and  executed  a  security-bond 
binding  himself,  in  the  event  of  the  appeal  being 
dismissed,  to  liquidate  the  debt.  The  appeal  was 
heard  by  a  Division  Bench,  and,  the  Judges  differing, 
the  opinion  of  the  Senior  Judge  prevailed  under  s.  36 
of  the  Letters  Patent,  and  the  appeal  was  decreed. 
From  this  judgment  an  appeal  was  preferred  under 
s.  15  to  a  Full  Bench.  After  the  opinion  of  the 
Division  Bench  was  pronounced,  A  applied  to  the 
Judge  for  the  return  of  his  security-bond  ;  but  his 
application  was  refused  pending  the  final  decree 
of  the  High  Court  in  the  matter.  He  then  moved 
the  High  Court  for  the  cancellation  or  return  of  the 
bond.  Hdd,  that,  as  the  High  Court  had  authority 
under  s.  338,  Act  VIII  of  1859,  to  make  an  order 
calling  for  security,  it  had  authority  at  any  time  to 
modify  or  cancel  such  order,  or  to  direct  the  restor- 
ation of  the  security  when  no  longer  required,  and 
that  in  carrying  out  the  Court's  order  to  take  secu- 
rity and  enquire  into  its  validity,  the  Judge  was 
acting,  not  judicially,  but  ministerially.  Hdd,  also, 
that,  as  the  decree  of  the  Judge  had  been  reveresd 
by  the  Bench  who  tried  the  appeal,  there  was  no 
decree  of  the  Judge  to  execute,  and  the  Judge's 
order  refusing  to  return  the  security-bond  was 
passed  without  jurisdiction,  and  was  therefore  null 
and  void.  On  the  reversal  of  the  decree,  the  liability 
of  the  surety  ceased,  and  the  security-bond  be- 
came a  dead-letter.  Ameer  Ali  v.  Kassim  Au 
Khan 13  "W.  R.  403 


80. 


Decree     directing    sale  of 


land  in  pursuance  of  a  contract  specifically 
affecting  it— Civil  Procedure  Code,  1877,  s.  326 — 
Stay  of  sale^  S.  326  of  Act  X  of  1877  does  not 
apply  to  a  decree  which  directs  the  sale  of  land  or  of 
a  share  in  land  in  pursuance  of  a  contract  specific- 
ally affecting  the  same.  The  Court  therefore  can- 
not authorize  the  Collector  to  stay  the  sale  in  such 
a  case  under  s.  326.  Bhaowan  Prasad  v.  Sheo 
Sahai     .         .         .         .      I.  L.  R.  2  AIL  858 


3L 


Scheme       for      satisfying 


decree— Otvt7  Procedure  Code,  Act  X  of  1877, 
8.  326 — Stay  of  public  sale  of  attached  property. 
Where  the  Collector  has  applied  to  the  Court  under 
s.  326  of  the  CivU  Procedure  Code  proposing  a 
scheme  for  the  payment  of  decretal  money  in  order 
to  avoid  a  sale  of  attached  property,  it  is  in  the  dis- 
cretion of  the  Court  to  authorize  the  Collector  or  not, 
as  it  thinks  fit,  to  provide  for  the  satisfaction  of  tho 
decree  in  the  manner  proposed  ;  and  the  Court  is 
bound  to  hear  any  objections  which  may  be  made  by 
the  decree-holder  to  the  feasibility  of  the  proposed 
scheme,  and  any  evidence  that  may  be  offered  in 
support  of  those  objections  ;  and  if  after  hearing  tho 
decree- holders'  objections,  and  the  evidence  which 
may  be  offered  in  support  of  them,  the  Court  is  not 
fully  satisfied  that  the  proposal  is  feasible,  or  that  it 
can,  in  all  reasonable  probability,  be  carried  out 
within  the  specified  period,  the  Court  ought,*in  the 
exercise  of  its  discretion,  to  refuse  its  sanction. 
HuBO  Pros  AD  Roy  r.  Kali  Pros  ad  Roy 

X  Ii.  R.  9  Calc.  290 
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32. 


Security  for  restitution  of 

property— ^c^  XXIII  of  1861,  s.  36.  After 
property,  the  subject  of  litigation,  has  been  given 
over  in  execution  of  a  decree  to  the  plaintiff,  it  is  not 
'within  the  scope  of  s.  36  of  Act  XXIII  of  1861  to 
-exact  security  from  the  plaintiff  for  restitution  of 
euch  j)roperty  in  the  event  of  a  successful  appeal. 
Manstjkhram  Ptjeshotam  v.  Javarevohu 

7  Bom.  A.  C.  122 


33. 


-Reversal  of  decree  in  favour 


of  plaintiff— Cwt7  Procedure  Code,  1859,  s.  338 — 
Duty  of  Appellafe  Court.  When  an  Appellate  Court 
reverses  a  decree  in  favour  of  the  plaintiff  in  a  suit, 
'it  ought  not  to  stay  execution  of  its  own  decree  under 
fl.  338  of  Act  VIII  of  1859.  Order  of  District  Court 
■fitaying  execution  under  such  circumstances  set 
aside.     Kavasji  Bhunji  v.  Dhondiraj  Vina  yak 

10  Bom.  411 


34. 


Reversal  of  decree   on  ap- 


Tpeal,  effect  of — Security  by  decree-holder  on  being 
allowed  to  execute  decree  appealed  from.  Where  a 
decree-holder,  pending  appeal,  gives  a  security-bond 
whereby  he  undertakes  that,  if  the  decision  of  the 
first  Court  is  reversed  or  modified  by  the  Appellate 
CJourt,  he  will  make  good  any  property  taken  by  him 
'  in  execution,  the  effect  of  such  an  undertaking  is  to 
bind  him,  in  the  event  of  the  Appellate  Court  decid- 
ing that  the  claim  of  the  creditor  w  as  in  whole  or  in 
part  untrue,  to  make  good  to  the  other  party  any- 
thing taken  in  respect  of  the  amount  so  found  not 
due.  The  bond  would  not  bind  the  decree-holder  to 
conform  to  a  mere  direction  as  to  the  manner  in 
-which  the  decree  was  to  be  executed  when  that 
direction  came  too  lat-e,  but  would  need  to  be  con- 
«trued  equitably,  and  the  other  party,  if  still  a 
debtor  to  the  decree-holder,  would  not  be  entitled 
to  recover  anything  unless  it  were  shown  that  he  had 
fiu stained  damage.  Shurytjtoolleah  Mirdha  v. 
Teeta  Gazee  Howladar    .         .       21  W.  R.  82 

35.  Execution    completed    by 

appointment  of  manager — Civil  Procedure 
Vode,  1877,  s.  545.  It  having  been  directed  by  a 
decree  that,  pending  an  appeal,  managers  should  be 
appointed  to  take  charge  of  certain  property,  mana- 
gers were  appointed  and  they  took  possession  of  the 
property  in  question.  On  a  rule  to  show  cause  why 
execution  should  not  be  stayed  and  the  managers 
removed  : — Held,  that  under  s.  545  of  the  Civil  Pro- 
cedure Code  the  Court  had  power  only  to  stay 

« execution,  and  that  the  words  ' '  stay  execution  ' '  in 
that  section  could  not  be  extended  to  a  case  in  which 
execution  was  completed,  as  in  the  case  before  it. 
Dharram  Singh  v.  Kishen  Singh 

12  C.  li.  R.  532 

36.   Setting  aside  proceedings 

fi  giving  possession  under  decree — Civil  Proce- 
dure Code,  1882,  8.  243 — Possession  given  under 
decree.  There  is  no  provision  in  the  law  which  em- 
powers the  Court  passing  a  decree  to  set  aside  the 
proceedings  under  which  the  decree-holder  has 
already   been  placed  in  possession  in  execution  of 
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his  decree.  The  provisions  of  s.  243  of  the  Civil 
Prcedure  Code  (providing  for  stay  of  execution) 
have  no  reference  to  a  case  in  which  execution  has 
already  been  carried  out,  and  the  decree-holder 
placed  in  possession  of  the  property  decreed  to  him. 
Ghazidin  v.  Fakir  Bakhsh   .     I.  L.  R.  7  All.  73 

37.  Right  of  judgment- debtor 

in  giving  security — Amount  of  security, 
"\^  here  a  judgment-debtor  asks  for  stay  of  execution- 
proceedings  pending  appeal  and  his  request  is  grant- 
ed on  condition  of  his  giving  security,  he  is  entitled 
to  have  a  reasonable  opportunity  for  showing  that 
the  sum  demanded  as  security  is  considerably  more 
than  the  amount  awarded  by  the  decree.     Bahoo- 

RIA    DOOHMA    KOWAR    V.     LaLLA    JtJWAHUR    LaLL 

Paitrey 20  W.  R.  52 

38.  Security      hond— Amount  of 

security — Order  staying  execution  pending  appeal 
—Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  545, 
588.  The  Court  which  passed  a  certain  decree 
for  specific  performance  of  a  contract  to  execute  a 
mortgage  on  property  worth  4^  lakhs  of  rupees 
ordered  execution  thereof  to  be  stayed  pending  ap- 
peal on  the  debtor's  furnishing  security  to  the 
amount  of  1170,000,  under  the  provisions  of  s.  545 
of  the  Code  of  Civil  Procedure.  The  debtor 
objected  to  the  amount  of  security  required,  and 
appealed  to  the  High  Court  on  that  ground.  Held, 
on  the  facts,  that  the  security  required  was  ex- 
cessive, and  it  was  reduced  to  R7,000.  Udeyadeta 
Deb  v.  Gregson    .         .       I.  L.  R.  12  Calc.  624 


39. 


Notice    to    decree -holder — 


Civil  Procedure  Code,  1882,  s.  545 — Practice — 
Affidavit.  A  final  order  for  staying  the  execution 
of  a  decree  should  not  be  made  without  giving 
the  decree-holder  notice  of  the  judgment-debtor's 
appHcation.  The  application  should  be  supported 
by  an  affidavit.  Multanchand  Shivram  v. 
Kharsedji  Nasarvanji      I.  L.  R.  15  Bom.  536 

40. Practice — Appeal — Civil  Pro- 
cedure Code  {Act  XI  V  of  1882),  ss.  545,  346.  In 
order  to  obtain  a  stay  of  execution  of  a  decree 
directing  the  payment  of  money,  the  applicant 
must  satisfy  the  Court  on  affidavit  that  sub- 
stantial loss  may  result  to  him  unless  execution  is 
stayed.  Gaikwar  Sirkar  of  Baroda  v.  Ghandi 
Katcharabhai  Kasturchand  (1899) 

I.  L.  R.  25  Bom.  243 


41. 


Appellate   Court,  power  of 


— Stay  of  execution  when  an  appeal  from  an 
order  in  execution-proceedings  is  pending  before  the 
Court— Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  244  (c),  545  and  647.  The  Appellate  Court  has 
power  to  stay  execution,  when  an  appeal  from  an 
order  in  execution-proceedings  is  pending  before 
that  Court.  Pasupati  Nath  Bose  v.  Nanda  Lal 
BosE(1901)    .         .         .     1.  L.  R.  28  Calc.  734 

42. Civil  Procedure 

Code  {Act  XIV  of  1882),  ss.  244,  545— Execution  of 
decree — Order      refusing     stay — Appeal — Deliberate 
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exercise  of  discretion  hy  lower  Court.  An  order  re- 
fusing to  stay  execution  of  a  decree  under  s.  545  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  is  not 
appealable.  Musaji  Ahduila  v.  Damodardas,  I.  L. 
R.  12  Bom.  279,  doubted.  Courts  of  appeal  should 
not  lighty  interfere  with  a  discretion  deliberately 
exercised  by  a  lower  Court,  Ramchandra  v. 
Balmukund  (1905)     .  I.  L.  R.  29  Bom.  71 


43. 


-   Stay    of    execu- 


tion— Appeal — Sale  of  immoveable  property  in  exe- 
cution of  decree  for  money — Appellate  Court,  power 
of,  to  stay  sale — Practice — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  546,  para.  3.  Held,  by  the  Full 
Bench  (Rampini,  A.C.J.,  expressing  no  opinion), 
that  when  an  appeal  has  been  filed  against  a  decree 
for  money,  the  Appellate  Court  has  jurisdiction  to 
stay  the  sale  of  immoveable  property  of  the  judg- 
ment-debtor in  execution  of  that  decree,  pending  the 
disposal  of  the  appeal.  Per  Rampini,  A.C.J., 
WooDBOFFE  and  MooKERJEE,  JJ,  :  An  Appellate 
Court  cannot  pass  orders,  under  s.  540,  para.  3,  of 
the  Code  of  Civil  Procedure,  staying  a  sale  of  im- 
moveable property.  Per  Brett  and  Mitra,  J  J. 
An  Appellate  Court  has  power  to  pass  an  order 
under  the  third  paragraph  of  s.  546  of  the  Code, 
staying  execution.  Kunj  Lai  Marwari  v.  Bahitram 
Marwari,  8  C.  W.  N.  381,  discussed.  Tribeki 
Sahu  v.  Bhagwat  Bux  (1907) 

I.  L.  R.  34  Calc.  1037 


44. 


Order     refusing 


to  stay  order  for  discharge  of  Receiver — Execution  of 
decree,  order  refusing  to  stay — Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  645— Appeal— ''  Execution,'* 
meaning  of— Judicial  discretion,  appeal  from  exercise 
of — Principle  upon  which  execution  w  stayed — 
Stay  of  execution,  terms  upon  which  granted.  When 
there  still  remains  something  substantial  to  be 
done  under  a  decree  before  it  can  become 
thoroughly  effectual,  that  decree  has  to  be  '  *  exe- 
cuted," within  the  meaning  of  s.  545,  Civil  Proce- 
dure Code.  A  decree  directing  the  issue  of  a  grant 
of  probate  to  the  propounder  of  a  will  is  one  that 
is  capable  of  execution,  and  stay  of  execution  of 
such  a  decree  can  be  granted  under  s.  545  of  the 
Civil  Procedure  Code.  An  Appellate  Court  ought 
to  be  extremely  chary  of  interfering  in  matters 
dependent  upon  the  exercise  of  the  judicial  discre- 
tion of  the  Court  below  ;  but  it  can  interfere, 
and  sometimes  has  to  interfere,  if  it  thinks  the  facts 
warrant  such  interference.  The  principle  which 
underlies  all  orders  for  the  preservation  of  property 
pending  litigation  is  this,  that  the  successful  party 
in  the  Utigation,  that  is,  the  ultimately  successful 
party,  is  to  reap  the  fruits  of  that  Utigation  and  not 
obtain  merely  a  barren  success.  Polini  v.  Grey, 
L.  R.  12  Ch.  D.  438,  and  WiUon  v.  Church,  L.  R.  12 
Ch.  D.  454,  followed.  Terms  upon  which  stay  of 
execution  pending  an  appeal  was   granted.     Brij 

COOMAREE  V.  RaMRICK  DaSS  (1901) 

5  C.  W.  N,  781 
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1882),  8s.  545  and  546.  An  Appellate  Court  cannot 
pass  an  order  under  s.  546  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  for  a  stay  of  execution  of  a 
decree  under  appeal,  until  an  order  has  been  made 
for  the  execution  of  the  decree.  Janardan  v. 
NiLKANTH  (1901)     .  I.  L.  R.  25  Bom.  583 

18.  STEP  IN  AID  OF  EXECUTION. 

Limitation      Act      (XV    of 


1877),  Sch.  II,  Art.  179— Step  in  aid  of  exe- 
cution— Application  by  decree-holder  purchaser  for 
confirmation  of  sale,  if  valid — Civil  Procedure  Code 
{Act  XIV  of  1882),  s.  312.  An  application  by  a 
decree-holder  who  has  purchased  a  property  in  exe- 
cution of  his  own  decree  for  confirmation  of  sale,  is 
not  an  application  to  take  some  step  in  aid  of  the 
execution  of  the  decree  within  the  meaning  of  Art. 
179,  Sch.  II  of  the  Limitation  Act.  Umesh 
Chandra  Das  v.  Shib  Narain  Mondul  (1906) 

8  C.  W.  N.  193 


2. 


Limitation       Act 


{XV  of  1877),  Sch.  II,  Art.  179— Application  for 
execution,  not  accompanied  by  copy  of  decree  suffi' 
cient  to  save  bar — Step  in  aid  of  execution — Con- 
struction of  statute.  An  application  for  execu- 
tion presented  on  behalf  of  a  party  entitled  to 
present  it,  but  not  accompanied  by  a  copy  of  the 
decree  as  required  by  the  Civil  Rules  of  Practice, 
is  an  application  in  accordance  with  law,  within 
the  meaning  of  Art.  179,  Sch.  II  of  the  Limitation 
Act,  as  the  defect  has  reference  only  to  an  extra- 
neous circumstance.  Sadashiva  Raghunath  v. 
RamchandrcC Chintaman,  5  B.  L.  R.  394,  dissented 
from.  The  provisions  of  the  Limitation  Act 
should  receive  a  fair  and  not  too  technical  construc- 
tion. Observation  son  the  construction  of  statutes. 
Where  the'decree  is  more  than  one  year  old  and  the 
application  prays  for  the  issue  of  notice  under  s.  248 
of  the  Code  of  Civil  Procedure  to  the  judgment- 
debtor,  such  application  in  the  absence  of  any  pro- 
visions prescribing  the  form,  contents  or  accom- 
paniments of  an  application  for  issuing  notice,  will 
be  a  step  in  aid  of  execution  within  the  meaning  of 
Art.  179,  Sch.  II  of  the  Limitation  Act.     Pachi- 

APPA  ACHARI  V.  POOJALI  SeeNAN  (1905) 

L  L.  R.  28  Mad.  557 


3. 


Limitation   Act 


cree — Execution — Civil  Procedure  Code  {Act  XIV  of 


{XV  of  1877),  Sch.  II,  AH.  179— Application  to 
take  a  step  in  aid  of  execution — Execution  petition — 
Adjournment  of  sale  on  application  of  judgment- 
debtor  consented  to  by  decree-holder — Subsequent 
application  within  three  years  of  date  of  adjournment, 
but  more  than  three  years  from  previous  application — 
Limitation.  A  decree-holder  applied  for  execution 
of  his  decree.  The  last  preceding  application 
had  been  made  more  than  three  years  before  the 
present  one.  In  that  application  the  decree-holder 
asked  that  the  properties  of  the  judgment-debtor 
might  be  sold.  The  judgment-debtor  then  ap- 
plied  for  a  postponement  of  the  sale,  to  which 
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the  decree-holder  consented.  The  present  appli- 
cation was  made  within  three  years  from  the 
date  of  the  judgment-debtor's  application  for  a 
postponement  of  the  sale.  The  sale  had,  in  fact, 
not  been  carried  out.  Held^  that  the  application 
was  barred  by  limitation.  The  mere  consent  by  a 
decree-holder  to  the  application  made  by  the  judg- 
ment-debtor was  not  ' '  an  application  ' '  by  the 
decree-holder,  within  the  meaning  of  Art.  179  of  Sch. 
II  to  the  Limitation  Act.  Held,  also,  that  the  ac- 
knowledgment of  indebtedness  in  the  application  of 
the  judgment-debtor  for  a  postponement  of  the  sale 
did  not  give  a  fresh  starting  point  for  limitation 
under  s.  19  of  the  Act :  nor  could  a  part  payment 
of  the  principal  be  relied  upon  under  s.  20,  as  the 
same  principle  applied  to  ss.  19  and  20.  Kuppu- 
sami  Chetty  v.  Rengasami  Pillai,  I.  L.  B.  27  Mad. 
608,  followed.  Sreenivasa  Chariab  v.  Ponnij- 
SAWMY  Nadab  (1905)     .       I.  li.  R.  28  Mad.  40 

4. Limitation     Act 

{XV  of  1877),  Sch.  II,  Art.  179— Step  in  aid  of 
execution — A  ' '  batta  memorandum  ' '  praying  far 
issue  of  sale  proclamation.  A  so-called  "  batta 
memorandum,"  which  applies  for  the  issue  of  a  sale 
proclamation  and  on  which  a  sale  proclamation  is 
issued  accordingly,  is  a  "  step  in  aid  of  execution  " 
within  the  meaning  of  Art.  179,  Sch.  II  of  the 
Limitation  Act,  although,  an  order  for  the  issue 
of  such  proclamation  might  have  been  made  pre- 
viously. Moluk  Chand  v.  Bechar  Natha,  I.  L.  B. 
25  Bom.  639,  distinguished.  Ambica  Pershad 
Singh  v.  Surdhari  Lai,  I.  L.  B.  10  Calc.  851,  fol- 
lowed.     VlJIAKAGHAVALU    NaIDU    V.    SeINIVASALU 

Naidu  (1905)   .         .  I.  li.  B.  28  Mad.  399 


5. 


Limitation      Act 


{XV  of  1877),  Sch.  II,  Art.  179— Execution  of 
decree — Limitation — Step  in  aid  of  execution.^' 
Held,  that  an  application  made  by  the  transferee 
of  a  decree  asking  that  his  name  might  be  substi- 
tuted on  the  record  for  that  of  the  original  decree- 
holder,  and  a  further  application  asking  for  time 
to  serve  one  of  the  judgment-debtors,  whose  ad- 
dress was  not  then  known,  with  notice  of  the  appli- 
cation for  substitution  were  both  applications  made 
to  the  proper  Court  to  take  some  step  in  aid  of 
execution  within  the  meaning  of  Art.  179  of  the 
second  Schedule  to  the  Indan  Limitation  Act, 
1877.     PiTAM  Singh  v.  Tota  Singh  (1907) 

I.  L.  B.  29  All.  301 

6    Step     in     aid  of 

execution — Limitation  Act  {XV  of  1877),  Sch.  II, 
Art.  179 — Application  to  bring  on  record  represent- 
ative of  deceased  judgment-debtor  is  a  step  in  aid  of 
execution — Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  232,  368 — Application  under  s.  368  not  prohibited 
by  s.  232.  Under  the  proviso  to  s.  232  of  the  Code 
of  Civil  Procedure.,  the  transferree  of  a  decree  cannot 
obtain  execution  without  notice  to  the  judgment- 
debtor,  and  where  the  judgment-debtor  is  dead,  no 
such  notice  can  be  sent  until  his  representatives  are 
brought  on  record.     There  is  nothing  in  s.  232  to 
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prohibit  the  transferree  from  applying  under  s.  368 
to  bring  the  representative  on  record  and  such  an 
application  must  be  regarded  as  a  step  in  aid  of 
execution  within  the  meaning  of  Sch.  II  of  Art.  179 
of  the  Limitation  Act.  Mahalinga  Moopanar  v. 
KupPANACHAEiAR  (1907)  .  I.  L.  B.  30  Mad.  541 

7.  Mistake — Step  in  aid  of  exe- 
cution— Limitation  Act  {XV  of  1877),  Art.  179 
— Application  against  a  dead  person — Bond  fide 
mistake.  If  an  application  for  execution  of  a 
decree  be  made  under  the  influence  of  a  bond  fide 
mistake  against  a  dead  person,  though  that  appli- 
cation cannot  be  acted  upon,  still  it  is  an  appli- 
cation in  aid  of  execution  within  the  meaning  of 
Art.  179,  cl.  4  of  the  Limitation  Act  (XV  of  1877), 
which  saves  the  execution  of  the  decree  from  being 
time  barred.  Samia  Pillai  v.  Chockalinga  Chettiar . 
I.  L.  B.  17  Mad.  76,  and  Balkishen  Das  v.  Bedmati 
Koer,  I.  L.  B.  20  Calc.  388,  followed.  Madho 
Prasad  v.  Kesho  Prasad,  I.  L.  B.  19  All.  337,  dis- 
sented from.  BiPiN  Behari  Mitter  v.  Bibi 
ZoHRA  (1908)       .         .      I.  L.  B.  35  Calc.  1047 

8. Application  for  delivery  of 

possession — Execution  proceeding,  struck  off 
as  partly  satisfied,  no  bar  to  fresh  application  for 
execution — Application  for  delivery  of  possession 
under  Civil  Procedure  Code  {Act  XIV  of  1882), 
s.  319,  if  step  in  aid  of  execution — Limitation 
Act  {XV  of  1877),  Sch.  II,  AH.  179— Judicial  or 
ministerial  act.  An  order  under  s.  319  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882),  can  only 
be  passed  by  the  presiding  officer  of  the  Court  and 
is  a  judicial  act.  Consequently  an  application  by  a 
decree-holder,  who  has  purchased  property  in  exe- 
cution of  his  decree,  for  delivery  of  possession  under 
that  section  is  a  step  in  aid  of  execution  within  the 
meaning  of  Art.  179  of  Sch.  II  of  the  Limitation 
Act  (XV  of  1877).  Sadananda  v.  Kali  Sankar, 
10  C.  W.  N.  28,  followed.  Sariatoolla  v.  Baj 
Kumar,  I.  L.  B.  27  Calc.  709,  referred  to.  An 
order  striking  off  proceedings  in  execution  as 
partly  satisfied  which  is  made  merely  to  avoid 
cases  appearing  in  arrears  in  the  quarterly  retiu-na 
has  no  particular  judicial  value  and  does  not  pre- 
clude the  decree-holder  from  pursuing  his  remedy 
until  the  decree  is  satisfied.  Prem  Krishna 
Dhur  v.  Jtjeamoni  Chaukidar  (1909) 

13  C.  W.  W.  694 

19.  STRIKING   OFF   EXECUTION-PROCEED- 
INGS. 

1.  Striking  ofiF  execution-order, 

effect  of— Abandonment  of  proceedings.  Striking 
off  an  execution-order  fiom  the  file  is  an  act  which 
may  admit  of  different  interpretations  according 
to  the  circumstances  of  the  case,  and  is  not  con- 
clusive proof  that  such  execution-proceedings  were 
intended  to  be  abandoned.  Htjrbonath  Bhunjo 
V.  Chunni  Lall  Ghose  ^   ^ 

I.  Ii.  E.  4  Calc.  877  :  3  C.  L.  B.  161 

6  B 
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Radhakissore  Bose  v.  Aftab  Chtjndra  Mahatab 

I.  L.  K.  7  Calc.  61 


2. 


Striking      execution     case 


off  the  me— Act  VIII  of  1859,  ss.  110  and  114. 
There  is  no  particular  law  authorizing  the  Court  to 
strike  cases  for  execution  of  decrees  off  the  file. 
This  can  only  be  done  under  the  provisions  of  ss.  110 
and  1 14  of  Act  VIII  of  1859.  The  practice  of  strik- 
ing off  execution-cases  from  the  file,  in  order  to 
clear  it  and  enable  judicial  officers  to  make  their 
quarterly  returns,  strongly  condemned,  as  produc- 
tive  of  the  greatest  hardship  and  injustice  to  the 
suitors.  GoTTR  Mohan  Bandopadhya  v.  Tara- 
CHUND  Bandopadhya 

3  B.  L.  R.  Ap.  17  :  11  "W.  R.  567 

(Contra)  see  Rajpal  v.  Chooamun    4  N.  "W.  10 

where  s.  110  of  Act  VIII  of  1859  was  held  to  apply 
to  proceedings  in  execution  of  a  decree. 

3.  , .  Effect    of,    as  to 

continuance  of  suit.  It  is  contrary  to  general  prin- 
ciples and  a  senseless  addition  to  all  the  vexations  of 
delay  in  the  course  of  procedure  to  hold  that  when, 
for  any  reason  satisfactory  or  not,  the  execution  of 
a  final  decree  in  a  suit  fails  or  is  set  aside,  and  the 
proceedings  as  regards  that  execution  are  taken  off 
the  file,  the  whole  suit  is  discontinued  thereby,  and 
the  further  proceedings  for  the  same  purpose  are  to 
be  considered  as  taken  in  a  new  suit.  Mohbsh 
Naeatn  Singh  v.  Kishbamund  Misskb 

5  W.  R.  P.  C.  7 

2  Ind.  Jur.  O.  S.  1 

Marsh.  582  :  9  Moo.  I.  A«  324 

'"  4.   Effect      of,      on 

rights  of  parties.  Striking  off  execution-proceedings 
not  being  in  accordance  with  the  provisions  of  the 
Code,  but  merely  for  the  convenience  of  the  Court, 
when  such  proceedings  are  struck  off  on  the  motion 
of  the  Court,  the  rights  of  the  parties  to  the  proceed- 
ings are  in  no  way  affected.  Baroda  Sundari 
Dabia  v.  Fergusson  .         .  11  C.  L.  R.  17 

Syam  Singh  v.  Baidyanath  Rai 

13  C.  Ii.  R.  176 


5. 


Effect  of,  on  rights 


of  parties.  The  rights  of  the  parties  to  execu- 
tion-proceedings are  not  affected  in  any  way  by  the 
case  being  ' '  struck  off  "  by  the  Court,  there  being 
no  provision  in  the  Civil  Procedure  Code  for  such  a 
course.  Baroda  Soondari  Dabi  v.  Fergusson,  11 
C.  L.  R.  17,  followed.  The  only  proper  mode  of 
dealing  with  a  case,  whether  a  regular  suit  or  a  mis- 
cellaneous proceeding  when  the  parties  do  not  ap- 
pear, is  to  dismiss  it.  A  case  so  dismissed  can  be 
restored  on  application  under  s.  108,  which  is  by  s. 
647  applicable  as  well  to  execution-proceedings  as  to 
suits  and  appeals.  Biswa  Sonan  Chunder  Gos- 
SYAMY  V.  Binanda  Chtjnder  Dibingar  Adhikar 
GossYAMY    .         .         .      I.  Ij.  R.  10  Calc.  416 


EXECUTION  or  DECREE— confi. 

19.  STRIKING     OFF   EXECUTION-PROCEED- 
INGS—co^j/cZ. 

jurisdiction  of  a  Principal  Sudder  Ameen  to  deal 
with  a  decree  referred  to  him  for  execution  by  the 
Zillah  Judge  under  Act  V  of  1836  did  not  cease  by 
his  striking  the  case  off  his  file  after  partial  execu- 
tion, so  as  to  render  necessary  a  subsequent  reference 
by  the  Judge  to  enable  the  Principal  Sudder  Ameen, 
upon  a  fresh  application  being  made  for  execution, 
to  restore  the  case  to  the  file.  Gourmonee  Dasseb 

V.  JOGUTINDRONARAIN  .  .  18  W.  R.  319 

Affirming  decision  of  lower  Court  in 

2  W.  R.  Mis.  2 


7. 


Order      of       salt 


6.  — Jurisdiction       of 

Principal  Sudder   Ameen — Act    V  of  1836.    The 


— Application  for  execution  struck  off — Applica- 
tion for  restoration — Finality  of  order.  A  decree 
for  money  was  passed  on  the  19th  March  1865.  The 
first  application  for  its  execution,  made  after  Act  X 
of  1877  came  into  force,  was  dated  the  16th  Decem- 
ber 1878.  On  this  application  an  order  was  made 
by  the  Court  executing  the  decree  (Munsif )  for  the 
sale  of  certain  property  belonging  to  the  judgment- 
debtor.  The  latter  objected  to  the  execution  of 
the  decree  on  the  ground  of  limitation,  and  the 
decree-holders  filed  an  answer  to  the  objection. 
On  the  14th  July  1879,  the  case  was  struck  off, 
because  the  decree-holder  had  not  deposited  certain 
process-fees,  without  the  disposal  of  the  objection. 
On  the  1st  October  1879,  the  decree-holders  again 
appUed  xor  the  sale  of  the  property,  and  it  was 
ordered  to  be  sold.  On  the  17th  February,  the 
judgment-debtor  presented  a  petition  repeating 
the  objection,  which,  on  the  13th  March  1880, 
the  Munsif  entertained  and  disallowed.  This  order 
was  affirmed  in  appeal  by  the  District  Judge,  and 
again  by  the  High  Court.  Meanwhile,  the  Munsif 
bad  struck  off  the  case  from  the  file  of  execution 
cases  pending  in  his  Court  on  the  ground  that  the 
records  had  been  despatched  to  the  Appellate  Court. 
On  the  18th  September  1882,  the  decree-holder 
again  applied  for  execution  of  the  decree,  praying 
that  **  the  suit  might  be  restored  to  its  number, 
and  that  the  judgment-debt  might  be  caused  to  be 
realized  by  attachment  and  sale  of  the  judgment- 
debtor's  property  specified  in  the  former  schwiule.** 
Held,  that  the  decree-holder  was  entitled  to  execu- 
tion of  the  decree,  and  that  he  could  get  it  under  the 
application  which  was  made  on  the  1st  October  1879, 
inasmuch  as  the  matter  was  made  res  judicata 
by  the  decree  of  the  High  Court  in  appeal,  and 
it  must  be  taken  that  that  decree  was  correctly 
passed,  and  that  the  order  for  sale  passed  upon 
it  was  properly  made,  and  that  the  sale  ought  to 
have  taken  place.  Held,  also,  that  the  proper  appli- 
cation for  the  decree-holder  to  have  made  in  Sep- 
tember 1882  was  that  the  case  might  be  restored 
to  the  Munsif,  and  that  the  present  application 
might  be  so  dealt  with  as  to  effect  the  same  result, 
because  the  prayer  contained  therein  referred  to  the 
number  of  the  proceedings  of  October  1879  and 
to  the  schedule  of  the  property  then  ordered  to 
be  sold.     Jawahib  Singh  v.  Jadu  Nath 

I.  L.  R.  7  All.  439 
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8. 


Order  striking  o§ 


I 


execution-proceedings  and  maintaining  attachment. 
An  order  on  an  application  for  execution  strik- 
ing off  the  application,  but  maintaining  attach- 
ment effected  in  pursuance  thereof,  is  an  order 
not  warranted  by  law.  Ram  Newaz  v.  Ram 
Charan     .         .         .         .     I.  li.  B.  18  All.  49 


9. 


Mitakshara  family 


— Decree   for  mesne   profits  against  father — Attach- 
ment— Execution  proceeding  struck  off  whilst  attach- 
ment continued — Validity — Fresh  proceeding  in  exe- 
cution   without    attachment — Sale    order — -Death    of 
judgment-debtor  before  sale — Sons  and  grandsons  if 
hound — •"  Representatives  "  for  purposes  of  execution 
1^  — Civil  Procedure  Code  {Act  XIV  of  1882),  s.  24^ 
Debt  not  illegal  or  immoral — Son's  pious  obligation  to 
pay.     When  an  execution-proceeding  is  struck  off, 
it  does  not  necessarily  put  an  end  to  the  attachment. 
It  is  competent  for  the  Court  to  make  an  order  strik- 
ing off  an  execution-proceeding  and  at  the  same 
time  continuing  the  attachment.     Ram  Newaz  v. 
Bam  Oharan,  I.  L.  R.  18  All.  49,  dissented  from. 
Shaikh  Kumaruddin  v.    Jaioahir  Lai,  9  G.   W.  N. 
601  :  L.  R.  32  I.  A.  102  :  1  G.  L.  J.  381,  relied 
on.     When    an    executing    Court   in    striking    off 
an  execution  proceeding  ordered  the  attachment 
to  subsist  for  three  months,  and  before  that  period 
expired,  the  decree-holder  made  a  fresh  application 
for  execution  and  the  Court  ordered  sale- procla- 
mation to  issue  in  respect    of  properties  attached 
in   the   previous   proceeding,    but   the    proclama- 
tion could  not  be  served  on  the  judgment-debtor, 
a  member  of  a  joint  Mitakshara     Hindu  family, 
owing   to   his  death.     Held,   that   there   being   a 
subsisting  attachment  followed   by  an  order    for 
sale  made  in  the  lifetime  of  the  judgment-debtor, 
the  decree-holder  was  entitled  to  proceed  with  the 
sale  and  realise  his  decree.     Suraj  Bunsi  Koer  v. 
Sheo  Prosai  Singh,  L.  R.   6  1.   A.   88,  followed. 
Madho  Prasad  v.  Mehrban  Singh,  L.  R.  17  I.  A. 
194,    distinguished.     Sheo  Prosad.v.  Hiralal,  I.  L. 
R.  12  All.  440,  referred  to.     Held,  further,  that  the 
persons  who  took  the  judgment-debtor's  share  in  the 
joint  family  property  by  survivorship  were  represen- 
tatives of  the  judgment- debtor  within  s.  244,  Civil 
Procedure  Code,  and  that  it  was  not  open  to  tham 
to  object  that  the  debt  for    the   recovery  of  which 
the  decree  had  been  obtained  was  tainted  with  im- 
morality and  illegality.     Principle  of  Ishan  Chunder 
V.  Rani  Madhob,  I.   L.   R.  24  Gale.    62,   applied. 
Azgar  Ali  v.  Asaboddin  Kogi,  9  G.  W.  N.   134,  re- 
ferred to.     Peary  Lal  Singh  v.    Chandi    Chahan 
Singh  (1906)        [.         .         .     11  C.  W.  N".  163 

10.  Limitation — Ap- 
plication in  continuation  of  previous  proceedings 
in  execution.  On  the  7th  December  1903,  the  sale 
of  certain  immoveable  property  which  had  been 
attached,  was  ordered.  On  the  30th  January 
1904,  the  amin  reported  that  he  had  been  unable 
to  hold'the  sale,  as  there  were  no  bidders.  Notice 
of  this^fact  was  given  to  the  decree-holder,  and 
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he  was  allowed  time  till  the  10th  February  to  pay 
in  fees  for  a  fresh  sale.  On  that  date,  no  steps 
having  been  taken  by  the  decree- holder,  the  case 
was  ordered  to  be  struck  off  "for  the  present.'* 
On  the  13th  January  1906  the  decree-holder 
again  applied,  asking  that  the  property,  which 
was  still  under  attachment,  might  be  sold.  Held, 
that  this  was  not  a  fresh  application  in  execu- 
tion, but  merely  an  application  to  revive  the  former 
proceedings,  and  was  not  barred  by  limitation. 
Dukhiram  Srimani  v.  Jogendra  Ghandra  Sen,  5 
G.  W.  N.  347,  distinguished.  Rahim  Ali  Khan  v. 
Phul  Ghand,  I.  L.  R.  18  All.  482,  referred  to.     M[JA- 

JIB-ULLAH  V.  UxMED  BiBI  (1908^ 

I.  li.  B.  30  All.  499 


20.  EXECUTOR,  LIABILITY   OF. 

1' ^Failure  to  pro- 
duce fund  at  appointed  time — -Adoisory  duty — ' 
Appointment  of  'an  agent — Degree  of  care  in  the 
appointment — Want  of  Hiligence^Breach  of  duty-^ 
Loss  caused  to  the  estate — ■Liability  of  executor — 
Trusts  Act  {II  of  1882),  s.  30.  When  those  entrusted 
with  a  fund  for  the  benefit  of  another  cannot 
produce  it  at  the  appointed  time,  primd  facie 
they  are  liable  for  the  loss  which  thereby  accrues. 
One  who  undertakes  a  duty  is  bound  to  know 
what  his  duty  requires.  Where  a  testator  by  hia 
will  committed  the  management  of  the  property 
to  his  widow  along  with  two  out  of  the  five  exe- 
cutors including  the  widow,  it  is  not  open  to  one 
of  the  executors,  who  was  not  specifically  entrusted 
with  the  management,  to  contend  for  the  purpose 
of  avoiding  liability  as  executor  that  his  duties 
were  purely  advisory,  that  he  was  but  one  of  many, 
that  votes  of  the  majority  of  the  executors  gov- 
erned, and  that  the  real  management  was  entrust- 
ed to  two  of  the  executors  in  co-operation  with 
the  widow.  In  the  appointment  of  an  agent  to  carry 
on  business  it  is  incumbent  on  an  executor  to  aofc 
with  the  same  decree  of  care  as  a  man  of  ordinary 
prudence  would  in  hia  own  affairs.  But  where 
there  is  want  of  diligence  on  the  part  of  the  exe- 
cutor both  in  the  selection  and  supervision  of  the' 
agent,  and  the  loss  sustained  by  the  estate  can 
reasonably  be  connected  with  the  want  of  such  dili- 
gence, the  loss  must  fall  on  the  executor.  The 
indemnity  clause  of  s.  30  of  the  Trusts  Act  (11 
of  1882)  casts  the  onus  of  proof  on  those  who  seek 
to  charge  a  trustee  with  loss  arising  from  the  default 
of  an  agent,  when  the  propriety  of  employing  an 
agent  has  been  established.  But  where  there  is 
a  clear  breach  of  duty  in  the  employment  and 
supervision  of  the  agent,  the  liability  of  the  trus- 
tee for  breach  of  trust  arises.  Lakhmichand  v. 
Jai  Ktjvarbai  (1905)       .     I.  L.  B.  29  Bom.  170 

2.  Hindu        Law — 

Ancestral  property — Trust  by  the^' father — Trusts  Act 
{II  of  1882),  s.  6 — WiU — Legatees.    Certain    legacies 

6  B  2 


I 


(    4193    ) 


DIGEST  OF  CASES. 


(     41d4     ) 


EXECUTION"  OF  DECREE— confi. 

20.  EXECUTOR,  LIABILITY  OF—condd. 

were  devised  by  the  will  to  relatives  of  the  testator 
and  others.  Hdd,  that,  as  the  Court  had  held  that 
the  appellants  were  not  validly  appointed  execu- 
tors, the  legatees  were  not  represented  by  them 
and  no  declaration  couJd  be  made  as  to  the  validity 
or  otherwise  of  the  legacies.  Harilal  Bapuji  v. 
Bai  Mani  (1905)    .         .      I.  li.  R.  29  Bom.  351 

3.  Executor    de    son 

tort,  liability  of,  under  Hindu  Law,  when  there  is  a 
legal  representative — Power  of,  to  pay  own  debt  out 
of  assets — Consent  of  heir  to  such  payment,  how  far  a 
defence  to  creditor's  action — Creditor,  form  of  suit  by. 
When  A  on  the  death  of  B  pays  off  a  debt  due  to  C 
by  B,  which  he  had  guaranteed,  and  later  on  in  the 
same  day,  removes  goods  belonging  to  B'a  estate,  A 
becomes  liable  as  executor  de  son  tort.  The  rule 
of  English  Law  that  no  liability  as  execvior  de  son 
tort  can  arise,  when  there  is  another  personal  repre- 
sentative, does  not  apply  in  India.  Magaluri 
Oarudiah  \.  Narayana  Rungiah,  I.  L.  R.  3  Mad. 
359,  referred  to.  An  executor  de  son  tort  cannot 
plead  plene  administravit,  if  he  retains  the  assets 
for  his  own  use  or  pays  his  o\vn  debt.  In  this  case 
A  became  a  creditor  of  the  estate,  when  he  paid  off 
the  debt,  and  when  he  removed  the  goods  he  paid  a 
debt  due  to  himself  and  not  to  C.  The  consent  by 
the  heir  to  the  appropriation  by  the  executor  de  son 
tort  will  not  be  a  defence  to  a  creditor's  action. 
Where  there  is  an  executor  de  son  tort,  a  creditor  may 
sue  for  his  debt  and  is  not  confined  to  an  adminis- 
tration action.  Nakayakasami  Phxai  v.  Esa 
Abbayi  Sait  (1905)         .     I.  L.  R.  28  Mad.  351 

4. Administrator 

General's  Act  {V  of  1902),  s.  4,  cl.  2— Indian  Trusts 
Act  {II  of  1882),  s.  72 — Discharge  by  Court  of  an  exe- 
cutor— Vesting  of  property  in  the  continuing  executor. 
The  Court  has  power  to  discharge  an  executor  on  his 
own  application,  if  a  proper  case  be  made  out.  An 
executor  so  discharged  remains  liable  for  anything 
he  has  done  or  left  undone  while  an  executor,  it  only 
relieves  him  from  the  duties  of  his  office  from  the 
date  of  the  discharge.  Ex  parte  Ambrchand 
Madhowji  (1905)      .  I.  L.  R.  29  Bom.  188 

21.  IRREGULARITY  IN  CONDUCT  OF  SALE. 

Material     irregu- 


larity in  conduct  of  sale — No  proof  of  substantial 
injury — Postjtonement  of  sale — Order  staying  sale 
withdrawn  and  sale  held  without  issue  of  fresh  pro- 
clamation— Civil  Procedure  Code,  ss.  290,  291,  244 
and  311,  312.  A  proclamation  of  sale  in  execution 
of  a  decree  fixed  the  sale  for  20th  February  189T. 
By  an  order  of  the  Subordinate  Judge  of  Gorakh- 
pur,  made  ex  parte  on  11th  February,  the  sale 
was  stayed,  and  on  16th  the  Collector  acting  on 
that  order,  struck  the  proceedings  oflF  the  pending 
file.  On  22nd  February,  in  consequence  of  notice 
received  from  the  Subordinate  Judge  that  the  order 
staying  the  sale  had  been  set  aside,  the  sale  was 
brought  on  in  continuation  of  the  sales  listed  for  the 
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— concld. 

20th  which  had  not  been  finished,  and  on  the  23rd  ^ 
the  property  of  the  judgment-debtors  was  sold  to  the 
decree-holder  who  had  obtained  leave  to  bid.  On 
application  for  confirmation  of  the  sale,  the  judg- 
ment-debtors applied  under  s.  311  of  the  Civil  Pro- 
cedure Code  to  have  the  sale  set  aside ;  but  the 
Subordinate  Judge  confirmed  the  sale  finding  that^ 
although  there  were  irregularities  in  the  conduct  of 
the  sale,  the  judgment-debtors  had  not  sustained 
any  damage  and  that  decision  was  upheld  by  the 
High  Court.  In  a  suit  to  have  the  sale  annulled  on 
the  grounds  stated  in  the  application  under  s.  311, 
one  of  which  was  that  the  sale  was  illegal  without  the 
issue  of  a  fresh  proclamation  of  sale  :  Held,  by  the 
Judicial  Committee,  that  the  suit  was  not  maintain- 
able. Assuming  thdt  a  fresh  proclamation  should 
have  been  issued,  the  omission  was  an  irregularity 
which  had  involved  no  loss  to  the  judgment-debtors  ,^ 
whose  only  course  was  to  object,  as  they  did,  to  the 
confirmation  of  the  sale,  which  they  could  not  after- 
wards impeach  by  regular  suit.  Gajrajmati 
Teorain  v.  Akbar  Husain  (1906) 

I.  Ii.  R.  29  AH  196  :  L.  R.  34  I.  A.  37 


1. 


22.  MISCELLANEOUS  CASES. 

Execution 


of 


decree— Civil  Procedure  Code  {Act  XIV  of  1882),, 
s.  317 — Certified  purchaser — Interpretation.  The 
expression  '*  certified  purchaser  "  in  s.  317  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  includes 
the  person  standing  in  the  shoes  of  the  Court- 
purchaser.    Habi  Govind  v.  Ramchandra  (1906) 

L  Ii.  R.  31  Bom.  61 


Side  in      execu- 


tion— Purchase  of  share  in  property  to  some  extent 
incumbered — Presumption — Civil  Procedure  Code, 
s.  318— Limitation  Ad  {XV  of  1877),  Sch.  II,  Art. 
138 — Suit  for  possession.  Where  in  execution 
of  a  simple  money-decree  an  undivided  share  in 
immoveable  property,  part  of  which  was  subject 
to  mortgages,  was  sold :  Held,  that  in  the 
absence  of  specific  indications  to  the  contrary 
it  must  be  presume<l  that  the  share  sold  was^ 
as  far  as  might  be,  the  share  which  was  not 
incumbered.  Held,  also,  that  the  fact  that  an 
application  under  s.  318  of  the  Code  of  Civil 
Piocedure  made  by  an  auction-purchaser  has 
been  rejected  as  made  beyond  time  is  no  bar  to 
a  suit  for  possession  of  the  property  purchased. 
Seru  Mohan  Bania  v.  Bhagoban  Din  Pandey, 
I.  L.  R.  9  Calc.  602,  and  Kishori  Mohan  Roy 
Chotvdhry  v.  Chander  Nath  Pal,  I.  L.  R.  14  Calc. 
644,  followed.  Sheo  Narain  v.  Nttr  Muhammad 
(1907)    ....       I.  Ii.  R.  29  AIL  463 

EXECUTION  OF  DOCUMENT. 

by  purdanashin  lady— 

See  Transfer  of  Property  Act,  s.  59. 

13  C.  W.  N.  40 

See  WfTNKss     .         .   13  O.  W.  N.  370 
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EXECUTION  OF  WILL. 

See  Will  .         .    I.  L.  R.  32  Mad.  400 
EXECUTION-CREDITOR. 

See  Decree-holder. 
EXECUTION-PROCEEDINGS. 

See  Prosecution  I.  L.  R.  35  Calc.  133 

:iIXECUTION  SALE. 

See  Administrator. 

L  L.  R.  29  Bom.  96 

See  Civil  Procedure  Code,  1882. 

I.  L.  R.  29  Bom.  96 

See    Civn.    Procedure    Code,   1882,  ss. 

7,  53  .         .    I.  L.  R.  33  Calc.  657 

See  Sale  .  .    13  C.  W.  N.  249 

See  Sale  in  Execution  of  Decree. 
EXECUTIVE  OEFICERS. 

statutory  powers  of — 

See  Trespass      .    I.  L.  R.  36  Calc.  433 

EXECUTIVE  ORDER. 

See  Criminal  Procedure  Code,  s.  144. 

13  C.  W.  N.  188 

EXECUTOR. 

See  Administrator  General's  Act. 

I.  L.  R.  29  Bom.  188 

See  Administrator  pendente  lite. 

12  C.  W.  N.  237 

See  Attorney  and  Client.  ' 

3  B.  L.  R.  O.  C.  96 

See    Costs — Special    Cases — Attorney 
AND  Client        .  6  C.  W.  N.  306 

See  Evidence     .  I.  L.  R.  32  Calc.  710 

See  Evidence  Act,  s.  41. 

I.  L.  R.  14  Calc.  861 

See  Express  Trust. 

I.  L.  R.  31  Bom.  418 

See  Hindu  Law — Will — Construction 
OF  Will — General  Rules. 

I.  L.  R.  2  Bom.  388 

I.  L.  R.  23  Calc.  446 

10  C.  W.  N.  566 

See  Limitation  Act. 

I.  L.  R.  31  Calc.  519 
10  C.  W.  N.  874 

'See  Mahomedan  Law — Will. 

4  N.  W.  106 

See  Mortgage         .       12  C.  W.  N.  993 

See    Parties — Parties  to    Suits — Exe- 
cutors. 

:See  Probate. 

■See  Probate  and  Administration  Act, 
s.  3  ..         .         .        10  C.  W.  N.  232 


EXECUTOR— confci. 


bate — 


See  Probate  anT'  Administration    Act 

ss.  90,  98       .      I.  L.  R.  31  Calc.  628 

8  C.  W.  N.  362 

See     Representative      of       deceased 

Person         .        I.  L.  R.  4  Calc.  342 

See  Trust        .      I.  L.  R.  30  Calc.  369 

See  Trust  Act,  1882,  s.  34. 

I.  L.  R.  33  Bom.  429 

See  Will — Construction. 

I.  L.  R.  25  Bom.  429 
10  C.  W.  N.  662 
— ^  by  implication. 

See  Will — Construction. 

I.  L.  R.  20  Mad.  467 
6  C.  W.  N.  310 

—  com.m.ission  to — 

See  Mahomedan  Law — Will. 

I.  L.  R.  25  Calc.  9 
L.  R.  24  I.  A.  196 

—  death  of — 

See  Hindu  Law — Adoption — Requi- 
sites OF  Adoption — Authority. 

I.  L.  R.  24  Calc.  589 

—  de  son  tort— 

See  Administrator  General's  Act. 

IOC.  W.N.  566 

^ee  Limitation  Act,  1877,  Art.  123. 

I.  L.  R.  12  Mad.  487 

See  Representative  of  Deceased  Per- 
son    .         .     I.  L.  R.  30  Calc.  1044 
2  Ind.  Jur.  N,  S.  234 

See  Right  of  Suit — Intestacy. 

I.  L.  R.  18  Bom.  337 

See  Trust       .       I.  L.  R.  17  Calc.  620 

—  nature  of  liability  of  - 

See  Receiver     .   I.  L.  R.  30  Calc.  937 

—  negligence  of— 

See  Mortgage — Redemption — Redemp- 
tion otherwise  than  on  expiry 
OF  TERM      .       I.  L.  R.  26  Bom.  643 

obtaining   second  grant  of  pro- 


See  Court  Fees  Act,  Sch.  I,  cl.  11. 

I.  L.  R.  3  Calc  733 

of  Mahomedan  will — 

See  Probate      .     I.  L.  R.  33  Calc.  116 

—  power  of— 

See  Arbitration — Reference  or  Sub- 
mission to  ArBITR>)lTION. 

I.  L.  R.  20  Bom.  238 
I.  L.  R.  21  Bom.  335 

—  removal  of,  ground  for — 


See  Mahomedan  Law — Will. 

1  B.  L.  R.  S.  N.  16 
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, renunciation  by — 

See  Letters  of  Ar»MmisTiiATiON. 

I.  L.  R.  19  Bom.  123 
See  Will — RENtrNci^TTON  by  ExEctxTOR. 
I.  li.  R.  4  Calc.  508 

rights  of— 

See  HiKDF  Law — Will — Consteuction 

OF   Will — Vested    and    Continoent 

Interests      .      I.  L.  R.  1  Bom.  269 

1  Ind.  Jur.  O.  S.  37  :  4  W.  R.  P.  C.  114 

6  Moo.  I.  A.  526 

transfer    by,    to    Administrator 


General. 


See  Administrator  General's  Act,  s.  31. 

I.  L.  R.  21  Calc.  732 

I.  L.  R.  22  Calc.  788 

L.  R.  22  I.  A.  107 

See  Appeal  to  Privy  Council — Effect 

OF  Privy  Council  Decree  or  Order. 

I.  L.  R.  22  Calc.  1011 

li.  R.  22  I.  A.  208 


1. 


Position  and  rights  of  execu- 
tors— Contract — Consideration — Gratuitous  con- 
tract-— Contract  to  pay  ren^uneration  to  executor 
for  performance  of  his  duties — Bemvneration  not 
corning  out  of  assets  of  estate — Administraior  Gen- 
eral a  Act  {II  of  1874),  8.  56 — Illegal  contract  as 
being  opposed  to  public  policy— Contract  Act  {IX 
of  1872),  8.  23.  The  defendant's  brother  appointed 
as  executrix  and  executors  of  his  will  his  wife, 
Ky  together  with  the  plaintiff  and  another,  and 
the  plaintiff  being  unwilling  to  undertake  the 
duties  of  executor  without  remuneration,  K  offered 
him,  and  he  accepted,  a  sum  of  R125  a  month 
for  acting  as  executor ;  but  before  any  formal 
agreement  was  entered  into,  the  defendant's  dewan 
on  her  behalf  proposed  to  the  plaintiff  that  he 
should  accept  a  parwan^  for  R125  a  month  from 
the  defendant  instead  of  from  K,  to  which'  the 
plaintiff  agreed,  and  he  accordingly  received  from 
the  defendant  a  parwana,  in  which  she  agreed  to  pay 
him  from  her  own  pocket  the  above  sum  monthly 
as  long  as  he  continued  to  perform  the  duties 
of  executor  of  the  estate  of  her  brother,  in  which 
she  was  interested.  In  pursuance  of  this  agreement 
the  plaintiff,  in  conjunction  with  the  other  executor,- 
took  out  probate  of  the  will,  and  the  stipulated 
remuneration  was  paid  for  some  time  and  then 
ceased.  In  a  suit  for  his  salary  for  the  portion  of 
the  time  during  which  he  had  acted  as  executor  and 
had  not  been  paid  :  Held,  that  there  was  good  consi- 
deration for  the  agreement.  Such  an  agreement, 
moreover,  was  not  unlawful  by  reason  of  s.  56 
of  the  Administrator  General's  Act  (II  of  1874),  the 
words  "  receive  and  retain  "  in  that  section  refer- 
ring to  the  receipt  or  retention  by  an  executor  or 
administrator  of  commission  or  agency  charges 
from  the  assets  of  the  estate,  and  not  to  remunera- 
tion paid  to  him  by  a  third  person.  Hdd,  also,  that 
the  agrement  was  not  void  under  s.  23  of  the  Con- 
tract Act  as  being  illegal  or  contrary  to  public 
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policy,  and  a  suit  upon  it  was,  under  the  circum- 
stances, maintainable.  Narayan  Cooimari  Depi  «. 
Shajani  Kanta  Chatterjee 

I.  Ii.  R.  22  Calc.  14 

2.  Position       of      an 

executor  under  a  Hindu  will  before  the  Hindu  Wills 
Act  {XXI  of  1870)  came  into  force — Difference 
in  position  between  an  executor  under  a  Hindu 
will  and  an  executor  under  an  English  will.  An 
executor  under  a  Hindu  will,  before  the  Hindu 
Wills  Act  came  into  force,  is  not  in  the  same  position 
as  an  English  executor  under  an  English  will,, 
and  the  property  does  not  vest  in  him  ;  he  holds 
it  only  as  manager.  Sarat  Chandra  Banerjee  v. 
Bhupendra  Nath  Basu  .    L  Ij.  R.  25  Calc.  103- 

3.  Rules  and  decisions  of  Court 

of  Chancery  as  to  executor — Omission  in  u  ill 
of  directions  a^yto  conversion  by  executor — Liability 
of  executor.  The  niles  and  decisions  of  the  Court  of 
Chancery  in  England,  relative  to  the  duty  of  an  exe- 
cutor to  convert,  in  the  absence  of  any  special  direc- 
tion to  that  effect  in  the  will,  do  not,  without  great 
qualifications,  apply  in  the  High  Court  of  Bombay,- 
and  the  Supreme  and  High  Courts  of  Bombay 
have  not,  by  anjfgeneral  rule  or  uniform  practice,, 
adopted  any  Government  security  accessible  to  a 
private  executor  or  trustee  in  such  manner  as  to  form 
anavithoritativeguide  to  him  in  his  administration 
of  the  estate.  Therefore,  where  the  Will  of  a  Por- 
tuguese testator  contained  no  special  direction  for 
conversion,  nor  any  sufficient  indication  of  an  inten- 
tion on  the  part  of  the  testator  that  the  residuary 
dcvisees^and  legatees  should  enjoy  the  residue  suc- 
cessively in  specie,  so  as  to  exempt  the  executors 
from  the  duty  of  conversion,  and  the  executors  did 
not  convert  certain  shares  belonging  to  their  testa- 
tor, which  subsequently  became  much  depreciated 
in  value  : — Held,  that  the  executors  were  not  liable 
for  the  less  so  occasioned  to  the  estate  of  the 
testator.    DeSouza  v.  DeSouza     .    12  Bom.  184 

4. Derivative  erecxxXov—  Succes- 
sion Act  {X  of  1S65).  Under  the  succession 
Act,  the  executor  of  an  executor  is  not  derivative 
executor  of  the  original  testator,  even  thoiigh 
such  testator  died  before  1866.  DeSouza  v. 
Secretary  op  State  for  India  12  B.  L.  R.  423 

5.  . —  Express      trustee — Limitation 

Act,  XIV  of  1859,  8.  2— Trustee  for  heirs.  An 
executor,  who'by  the  will  is  made  an  expess  trustee 
for  certain  purposes,  is,  as  to  the  undisposed-of  resi- 
due, a  trustee  within  the  scope  of  s.  2  of  Act  XIV 
of  1 859  for  the  heir  or  heirs  of  the  testator.  Lallu- 
BHAi  Bapubhai  v.  Mankuvarbat 

I.  Ii.  R.  2  Bom.  388 


e. 


_  Executor  also  legatee  under 


•will.  An  executor  of  a  will  is  not  obliged  in  this 
country,  as  in  England,  to  shed  his  character  of 
executor  before  he  can  appear  in  the  new  character 
of  legatee.  Baooo  Jan  v.  Chowdhry  Zuhoorfl 
HuQ 13W.R.  69 


7. Appointment  of  executor — 

Administrator  GeneraVa  Act  {II  of  1874),  ss.  18,  26, 
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21,  29,  52,  54.  When  a  testator  has  omitted  to  ap- 
point an  executor  under  his  will,  the  Court  will  ap- 
point as  executor  the  person  whom  it  would  appear 
from  the  tenor  of  the  will  the  testator  contem- 
plated should  be  executor.  In  the  gocds  of  Pun- 
chard,  L.  R,  2  P.  dh  D.  169,  and  In  the  goods  of 
Adamson,  L.  R.  3  P.  db  D.  253,  followed.  In  the 
goods  of  CoTJKJON         .  I.  L.  R.  25  Calc.  65 


8. 


Liability  of  executor  for  de- 


vastavit by  co-executor — Held  per  Norman,  J. 
(Pheak,  J.,  dissenting),  that  an  executor  who  takes 
no  share  in  the  administration  of  his  testatrix's 
estate  is  nevertheless  liable  for  the  loss  occasioned 
by  his  co-executor  neglecting  to  get  in  the  assets. 
Per  Phear,  J. — In  order  to  make  one  executor 
liable  for  devastavit  committed  by  his  co-executor, 
there  must  be  a  distinct  allegation  in  the  plaint 
that  the  devastavit  has  been  committed  by  the 
co-executor  to  the  knowledge  of  the  executor. 
Greenway  v.  Hogg 

Bourke  A.  O.  C.  Ill :  Cor.  97 

In  the  same  case  in  the  Court  below  it  was  held  by 
Levinge,  J.,  that  an  executor  will  not  be  held  hable 
for  devastavit  if  the  will  was  so  framed  as  to  mislead 
him,  and  he  was  not  called  upon  to  act  differently 
from  his  own  views  by  any  parties  taking  an  interest 
under  the  will.     Hogg  v.  Greenway  .  2  Hyde  3 


9. 


PoTver  of  executor  of  Hindu 


"will.  The  executor  of  a  Hindu  will  has  no  power  by 
acknowledgment  to  revive  a  debt  barred  by  limita- 
tion   except    as    against    himself.     Gopalnarain 

MOZOOMDAR  V.  MUDDOMUTTY  GUPTEE 

14  B.  L.  B.  21 


10. 


Po^wer  of  executor  to  pay 


barred  debt.  An  executor  may  pay  a  debt  justly 
due  by  his  testator,  though  barred  by  the  Statute 
of  Limitation,  and  will  in  equity  be  allowed  credit 
for  such  payment.     Tillakchand    Hindumal    v. 

TiLAMAL  SUDARAM  .  .  .10  Bom.  206 

11. Renunciation  of  executor- 
ship— Fid  uciary  relationship — Adrrdnistration 
suit — Suit  against  purchaser  from  executor  to  set 
aside  sale.  D,  a  Hindu,  died  leaving  three  sons, 
8,  SC,  and  B,  who  on  his  death  made  a  partition 
of  his  estate,  and  S  covenanted  with  SC  to  dis- 
charge all  claims  made  against  the  estate  of  D.  In 
1828  B,  who  claimed  a  portion  of  the  share  taken  by 
SC,  on  partition  with  mesne  profits,  filed  a  bill 
in  the  Supreme  Court  against  SC  and  others  as  re- 
presentatives of  D,  and  obtained  a  decree  for 
B2,00,000.  Pending  this  litigation,  SC  died,  leav- 
ing six  sons,  J,  M,  H,  P,  C,  and  SM,  and  a  will 
made  before  the  birth  of  SM,  by  which  he  left  all 
his  property  to  his  sons  other  than  SM.  On  the 
death  of  SC,  J,  as  one  of  the  executors  of  his  will, 
compromised  B's  suit,  so  far  as  it  related  to  the  es- 
tate of  SC,  for  R  80,000,  and  afterwards,  in  tho 
same  capacity,  sued  the  representatives  of  S  to 
recover  that  amount  and  the  costs  in  the  suit 
I  brought  by  B,  and  obtained  a  decree  for  111,70,000. 
In  the  meantime  H  died,  leaving  the  plaintiffs,  his 
sons  and  heirs,  and  his  brothers  J  and  Jf,  his  eze- 
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cutors.  J  renounced  the  executorship.  M,  on  the 
3rd  June  1 854,  as  executor  of  H  executed  a  deed  of 
assignment,  by  which  he  conveyed  to  J  and  SM,  for 
115,000,  the  interest  of  the  plaintiffs  in  the  decree  ob- 
tained by  J,  and  subsequently,  at  a  sale  of  property 
belonging  to  the  representatives  of  S  in  execution  of 
the  decree,  J  himself  became  the  purchaser.  In 
1857,  in  an  administration  suit  which  had  been 
brought  by  the  plaintiffs  to  compel  M  to  account  for 
the  assets  received  by  him  from  the  estate  of  //,  the 
master  was  directed  to  take  an  account,  which  was 
accordingly  done.  In  a  suit  brought  by  the  plaint- 
iffs, the  sons  of  H,  against  J,  M  and  SM  to  set  side 
the  deed  of  23rd  June  1854  : — Held,  that,  notwith- 
standing the  renunciation  of  executorship  by  J,  he 
stood  in  a  fiduciary  relation  to  the  plaintiffs,  and  the 
assignment,  being  found  to  have  been  made  for  an 
inadequate  consideration,  was  ordered  to  be  set  aside 
on  the  plaintiffs  paying  the  purchaser  J  the  amount 
of  the  purchase-money.  A  decree  in  an  administra- 
tioi^  suit  brought  by  the  parties  whose  interest  had 
been  sold  against  the  executor  of  their  father's  will, 
by  whom  the  sale  had  been  made,  held  to  be  no  bar 
to  the  maintenance  of  a  suit  against  the  purchaser 
to  have  the  sale  set  aside.     Dhonender  Chunder 

MOOKERJEE  V.   MUTTY  LaLL  MOOKEKJEE 

14  B.  L.  R.  276  :  23  W.  R.  6  : 
Ii.  R.  2  I.  A.  18 

12. ^Liability    of    executor    for 

funeral  of  testator.  Although  the  executor  de- 
fendants first  gave  orders  for  a  third  class  funeral  for 
the  deceased,  yet,  as  they  by  their  conduct  induced 
the  plaintiff  to  furnish  a  second  class  funeral,  they 
were  held  liable  to  pay  for  the  same,  whether  they 
had  assets  or  not.     Paul  v.  Donohoy 

6  W.  R.  Civ.  Ref.  27 


13. 


Power  of  executor  to  mort- 


gage— Hindu  will.  Per  Markby,  J. — The  executors 
of  the  will  of  a  Hindu  cannot,  by  virtue  of  their  cha- 
racter as  executors,  mortgage  the  estate  of  tho  testa- 
tor, in  the  absence  of  any  power,  express  or  im- 
plied, contained  in  the  will.  Nilkant  Chattbrjeb 
V.  Peary  Mohan  Das 

3  B.  L.  R.  O.  C.  7  :  11  W.  R.  O.  C.  21 


14. 


Hindu        will — 


Mortgage — Liability  of  estate  for  loan.  When, 
in  order  to  save  an  estate  from  sale  in  execu- 
tion of  a  decree  against  the  testator,  his  exe- 
cutor raised  a  loan  from  the  plaintiff  giving  him 
a  mortgage  of  the  testator' s  property : — Held, 
that,  even  if  the  executor  had  funds  to  pay  the 
plaintiff  the  debt  without  raising  a  loan,  that  fact 
would  not  invalidate  the  plaintiff's  claim  against 
the  estate  unless  there  was  good  reason  to  infer 
that  he  knew  of  those  funds  or  might  have  known 
of  them  if  he  had  used  ordinary  diligence  in 
making  enquiries  on  the  point.  Kalke  Narain 
Roy  Chowdhry  v.  Ram  Coomar  Chand 

W.  R.  1864,  99 


15. 


Executors,  power 


of,  to  mortgage  under  Act  V  of  1881 — Probate  and 
Administration  Act  {V  of  1881),  s.    90— Probate 


I 
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and  Administration  Act  {VI  of  1889\  6.  19,  effect 
of,  on  a  mortgage  executed  by  executors  between  1881 
and  1889— Act  VI  of  1889,  retrospective  effect  of— 
Construction  of  will.  One  A  died  in  1883,  after 
having  executed  a  will  and  leaving  two  minor 
and  three  major  sons.  The  major  sons,  who  were 
the  executors,  mortgaged  a  portion  of  the  estate 
in  favour  of  the  plaintifE  for  the  purpose  of  pur- 
chasing other  properties,  but  they  did  not  obtain  the 
sanction  of  the  District  Judge  required  under  s.  90 
of  Act  V  of  1881.  The  two  material  clauses  of 
the  will  were  as  follows : — ' '  (2)  I  have  certain 
personal  debt,  and  I  have  some  debt  also  which  is 
joint  with  my  brothers.  In  order  to  pay  off  the  said 
debt,  the  executors  shall  sell,  mortgage,  or  pledge 
moveable  or  immoveable  properties  of  my  estate  or 
shall  let  out  in  patni  or  mourasi-mokurari  the 
immoveable  properties  of  my  estate,  and  they  shall 
pay  off  the  said  debt  from  the  proceeds.  (3)  If 
the  executors  desire  to  sell  the  immoveable  pro- 
perties which  I  own  and  hold  in  order  to  purchase 
more  profitable  properties  than  those,  they  shall 
be  competent  to  do  that  even."  This  suit  was 
brought  on  that  mortgage.  Held,  that,  although 
under  Act  V  of  1881,  which  was  in  force  at  the 
time  the  mortgage  was  executed,  an  executor 
had  no  power  to  sell  immoveable  property  without 
the  sanction  of  the  Court,  s.  19  of  the  Probate 
and  Administration  Act  (VI  of  1889)  had  made 
vaUd  all  invalid  alienations  that  had  been  effected 
since  1881.  That  upon  a  construction  of  els.  2  and 
3  of  the  will,  those  clauses  do  not  imply  a  limita- 
tion on  the  powers  of  the  executors,  and  there 
is  nothing  in  those  clauses  that  interferes  with  the 
power  of  the  executors  under  the  law.  Rajani  Natu 

MUKHOPADHYAYA  V.  EAMANATH  MuKHERJI 

8  O.  W.  N.  483 


16. 


Power  of  execu- 


tors to  mortgage  testator^ 8  properties — How  far  re- 
stricted by  necessary  implication.  Where  a  will 
contained  the  following  provision,  viz. — "  The  exe- 
cutor shall  pay  all  my  debts  which  are  due  to  money- 
lenders, and  to  Babu  Radheka  Charan  Sen  as  shown 
by  his  khattas  ;  if  there  be  any  difficulty  in  paying 
off  the  debts  from  the  money  due  to  me,  the  exe- 
cutor shall  either  sell  the  whole  or  a  portion  of  my 
estate,  or  make  any  other  settlement  of  the  estate 
8  uch  as  patni  or  dar-patni,  etc.,  and  shall  pay  off  my 
debts  from  the  consideration-money  thus  acquired." 
Held,  that  upon  such  authority  the  executor  had  no 
power  to  mortgage  any  portion  of  the  testator's 
estate.  Kanti  Chandra  Chattopadhya  v.  Kristo 
Churn  Acharjee  .         .      3  C.  W.  N.  515 


17. 


Manager    under 


Hindu  will — Power  of  mortgage  and  borrowing 
money.  R  R  D  died  possessed  of  certain  property 
in  Calcutta,  and  left  him  surviving  8  D,  widow  of 
his  son  J  C,  deceased,  and  three  granddaughters, 
upon  whose  marriages  he  directed  H  P,  his  exe- 
cutor, to  expend  R  1,600,  and  to  pay  his  debts,  etc., 
and  further  directed  that,  if  there  should  not  be 
money  forthcoming  for  the  purpose  specified  in  the 
will,  the  property  should  be  sold  to  make  up  the 
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deficit.  HP  expended  on  the  marriages  much 
more  than  was  limited  by  the  will,  and  for  this  pur- 
pose mortgaged  the  property  toT  G  and  others,  who 
were  proceeding  to  foreclose  when  S  D  sued  to  have 
the  mortgage-deed  set  aside  as  against  the  heir  of 
R  R  D,  which  she  claimed  to  be,  through  U  8, 
deceased,  whom  she  had  adopted  under  a  direction 
in  the  will  of  her  husband  that  she  should  adopt 
three  sons  in  succession,  a  direction  which  H  P  was 
enjoined  hjRR  D^s  will  to  see  carried  out.  The 
mortgagee  resisted  her  claim  on  the  grounds  that  she 
had  not  adopted  a  second  son,  that  the  powers  of 
sale  to  H  P  included  a  power  of  mortgage,  and  that 
the  property  was  necessarily  mortgaged  for  family 
purposes.  Judgment  was  given  for  the  plaintiff. 
Held,  that  R  R  D  had  no  power  to  mortgage  the  pro- 
perty ;  that  an  attorney  or  executor  under  a  Hindu 
will  has  not  the  same  power  over  a  testator's  estate 
as  an  executor  would  have  over  leasehold  estate 
according  to  English  Law  ;  that  according  to  Hindu 
Law,  a  manager  or  an  executor  under  a  will  has  only 
a  limited  and  qualified  power  over  the  immoveable 
estate  of  the  testator  ;  that  the  general  power  of  a 
manager  under  a  will  may  be  restricted  by  the  will  ; 
that  a  manager  under  a  will  is  bound  to  act  accord- 
ing to  the  directions  in  the  will ;  and  that  where  an 
attorney  or  manager  under  a  will  has  power  to 
mortgage  for  specific  purposes,  it  is  the  duty  of  the 
mortgagee  to  enquire  into  the  circumstances  under 
which,  and  the  authority  upon  which,  the  mortgage 
was  effected  that  when  a  wiHX  directs  a  certain  sum 
to  be  expended  for  marriage  purposes,  the  manager 
or  executor  had  no  power  to  expend  a  larger  sum 
thereon  ;  that  a  mortgagee  having  notice  of  such 
a  bequest  is  not  justified  in  lending  a  larger  sum  for 
that  purpose^;  that  a  direction  in  a  will  to  sell  houses 
and  invest  the  surplus  proceeds  in  Government 
securities  does  not  authorize  the  executor  to  borrow 
money  at  a  high  interest,  and  amounts  to  a  direction 
not  to  mortgage  the  houses  ;  that  when  a  plaintiff 
seeks  to  set  aside  a  mortgage,  on  the  ground  that  the 
mortgagor  had  no  power  to  mortgage,  and  that  the 
mortgagees  had  act«d  fraudulently,  the  Court  can 
grant  relief  even  if  the  fraud  be  not  made  out  the 
issue  as  to  the  mortgagor's  power  to  mortgage 
being  found  in  favour  of  the  plaintiff.  Sreemutty 
DossEE  V.  Tarachtjrn  Coondoo  Chowdhry 

Bourke  A.  O.  C.  48  :  3  W.  R.  Mis.  7  DOte 


18. 


Po'wer     of    sale — Succession 


Act  {X  of  1865),  s.  269— Mortgage.  Certain 
persons,  being  executors  of  the  will  of  an  English- 
man domiciled  in  India,  such  will  having  been 
made  after  the  Succession  Act  came  into  opera- 
tion, and  charging  the  testator's  estate  with  the  pay- 
ment of  his  debts,  having  as  such  executors  borrowed 
certain  moneys  from  a  bank  wherewith  to  discharge 
debts  incurred  by  them  in  the  administration  of  the 
estate  of  the  testator,  gave  as  such  executors  to  such 
bank  a  bond  for  the  payment  of  such  moneys  on 
a  certain  date.  By  a  second  instrument,  bearing  the 
same  date  as  the  bond,  they  mortgaged  as  such  exe- 
cutors aforesaid  to  the  manager  of  such  bank  all  their 
right,  title,  and  interest  in  certain  real  estate  of  the 
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testator  as  security  for  the  payment  of  the  moneys 
authorizing  and  empowering,  in  default  of  payment 
of  the  same,  the  manager,  his  successors  or  assigns, 
absolutely  to  sell  such  real  estate,  either  by  private 
sale  or  public  auction,  for  the  realization  of  the 
moneys,  and  to  sign  a  conveyance  or  conveyances, 
and  a  receipt  or  receipts  for  the  purchase-money 
and  declaring  that  such  conveyance  or  conveyances, 
receipt  or  receipts,  should  be  as  valid  as  if  the  same 
were  signed  by  them.  By  a  third  instrument  bear- 
ing the  same  date  as  the  other  two,  they  as  such  exe- 
cutors aforesaid  constituted  the  manager  of  the  bank 
for  the  time  being  their  true  and  lawful  attorney  for 
them,  and  in  their  names  and  as  their  act  and  deed  to 
sell  such  real  estate  and  to  do  all  acts  necessary  for 
effecting  the  premises.  Default  having  been  made  in 
payment  of  the  moneys  by  an  instrument  in  writing 
which  recited  the  instruments  already  mentioned, 
the  manager  of  the  bank  for  the  time  being,  des- 
<5ribed  as  such,  in  the  exercise  of  the  power  of  sale 
and  for  the  purpose  of  reimbursing  to  the  bank 
the  moneys,  granted  and  conveyed  to  B  such 
real  estate  and  all  the  estate  and  interest  therein 
of  the  executors  freed  from  the  mortgage  above 
recited,  and  the  manager  for  the  executors  exe- 
cuted the  usual  covenants  for  title  and  further 
assurance.  B,  having  been  resisted  in  obtaining 
possession  of  such  real  estate  under  such  convey- 
ance by  a  legatee  of  the  testator,  sued  the  legatee 
and  the  executors  for  a  declaration  of  right  to, 
and  for  possession  of,  such  real  estate  in  virtue 
of  such  conveyance.  The  legatee  contended  that 
the  executors  had  no  authority  to  confer  a 
power  of  sale.  Held  (Sttjart,  C.J.,  dissenting),  that 
the  executors  had  such  authority  under  s,  269  of  the 
Succession  Act,  and  that  the  conveyance  was 
accordingly  valid  and  operated  to  transfer  the 
property  to  B.     Seale  v.  Brown 

I.  Ii.  R.  1  All.  710 


19. 


Power     of,     to 


charge  estate  of  testator.  H  K  died  on  the  5th 
July  1871,  leaving  two  widows,  J  and  A,  and  one 
son  (the  defendant)  him  surviving.  By  his  will  he 
appointed  D  his  executor,  and  named  the  defendant 
his  residuary  legatee.  At  the  time  of  his  death,  H  K 
was  indebted  to  ilf  in  a  large  amount,  for  which 
M  held  mortgages  on  his  property.  On  the  5th 
March  1873,  M's  debt  amounted  to  Rl,33,631,  and 
it  was  agreed  between  M  and  D  as  executor  that 
the  mortgaged  property  (estimated  at  one  lakh  in 
value)  should  be  made  over  to  M  absolutely  in  part 
payment,  and  that  D  should  become  personally 
liable  to  her  for  the  balance  of  R33,631  wth  interest 
at  9  per  cent,  payable  within  twelve  months.  In 
consideration  thereof,  M  was  to  release  D  as  exe- 
cutor and  the  defendant  from  liability  for  the  sum  of 
B  1,33,631.  An  indenture  carrying  out  this  agree- 
ment was  executed  on  the  same  day,  and  D  gave  a 
bond  making  himself  personally  liable  to  M  for 
R 33, 631.  Shortly  afterwards  a  new  arrangement 
was  made.  M  agreed  to  abandon  R  10,631  of  the 
R33,631  due  under  the  bond  and  to  accept  R23,000 
payable  in  yearly  instalments  of  R3,000  in  satisfac- 


BXECUTOR— con^ci. 

tion  of  her  whole  claim.  In  pursuance  of  this  agree- 
ment, Z),  as  executor,  paid  the  first  instalment,  J 
paid  the  second  instalment,  D  having  made  over  the 
estate  oi  H  K  to  the  ^Administrator-General  under 
the  provisions  of  Act  II  of  1874.  M  died  in  Octo- 
ber 1874,  and  the  plaintiff  as  her  executrix  sued  the 
defendant'for  the  instalments  due  in  1876,  1877,  and 
1878.  Held,  that,  the  estate  oi  H  K  having  been 
released  by  M  by  the  "deed  executed  on  the  5th 
March  1873,  it  was  not  competent  for  D  as  execu  - 
tor  by  a  new  contract  to  charge  it  with  any  liability 
in  respect  of  the  amount  due  to  M.  Childs  v. 
Monins,  1  B.  &  B.  460  ;  Rose  v.  Bowles,  1  H.  B. 
109  ;  and  Powell  v.  Graham,  7  Taunt.  581,  followed. 
Cassibai  v.  Ransobdas  Hansraj 

I.  L.  B.  4  Bom.  5 


20. 


Power      to    sell 


property — Probate  and  Administration  Act  (F  of 
1881),  s.  90.  No  one  but  an  executor  or  administra  - 
tor  has  power  to  apply  to  the  Court  under  s.  90  of 
the  Probate  and  Administration  Act  (V  of  1881). 
Where  a  testator  directed  his  executor  to  manage  th  e 
whole  of  his  estate  through  the  Court  of  Wards  : — 
Held,  that  there  was  no  restriction  on  the  exe- 
cutor's power  of  sale,  and  that  the  provisions 
of  s.  90  of  the  Probate  and  Administration  Act 
did  not  apply  to  his  case.  Held,  also,  that  an 
order  on  an  application  under  s.  90  of  the  Probate 
and  Administration  Act,  at  the  instance  ,of  a  bene- 
ficiary, where  there  was  no  restriction  on  the 
power  of  the  executor  to  sell  was  without 
jiu-isdiction,  and  appealable  under  s.  15  of  the 
Letters  Patent.  Hurish  Chunder  Chowdhry  v. 
Kali  Sundari  Dehi,  I.  L.  JR.  9  Cole.  482,  applied. 
In  the  goods  of  Indra  Chandra  Singh.  Sara- 
swATi  Dassi  v.  Administrator-General  of 
Bengal     .         .         .         I.  L.  B,.  23  Calc.  580 


21. 


Powers  of  execu- 


tor to  sell — Probate  and  Administration  Act  ( V  of 
1881),  s.  90,  as  amended  by  Act  VI  of  1889,  s.  14. 
S.  90  of  the  Probate  and  Administration  Act,  V  of 
1881,  as  amended  by  Act  VI  of  1889,  s.  14,  gives  an 
executor  merely  the  ordinary  powers  of  sale  that  an 
ordinary  owner  would  have  in  so  far  as  they  are  not 
limited  by  the  will,  and  as  such,  those  powers  are 
subject  to  the  usual  rules  of  equity.  Beharilalji 
Bhagwatprasadji  v.  Bai  Rajbai 

I.  L.  R.  23  Bom.  342 


22. 


Power    of    disposition — 


Probate  and  Administration  Art  {V  of  1881),  s.  90. 
Under  s.  90  of  the  Probate  and  Administration 
Act,  the  power  of  an  executor  to  dispose  of 
any  property  is  subject  to  any  restriction  imposed 
by  the  will  appointing  him.  Where  there  is  no  such 
restriction,  the  power  to  dispose  is  not  dependent 
on  the  permission  of  the  Court,  and  the  Court  has 
no  jurisdiction  in  the  matter.  In  the  goods  of 
NuNDO  Lall  Mullick    .     I.  Ii.  R.  23  Calc.  908 

23. Power  of  executor  to  lease. 

The  executors  of  the  will  of  a  Hindu,  to 
which  neither  the  Hindu  Wills  Act,  1870,  nor  the 
Probate  and  Administration  Act,  1881,  apply,  have 
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such  authority  only  to  deal  with  the  estate  as  the 
terms  of  the  will  confer  on  them.  Neither  a  power 
to  "  manage  the  estate  as  they  may  deem  proper,' ' 
nor  a^power  to  sell  it,  will  authorize  executors  to 
lease  any  part  of  it  for  999  years,  or  {semhle)  for  any 
period  exceeding  21  years.     Jugmohandas  Vun- 

DEAWANDAS  V.  PaLLONJEE  EdTTLJEE  MoBEDINA 

I.  L.  E.  22  Bom.  1 

24.  . Po'v^er     of      executor     to 

borroTV  money — Probate  and  Administration 
Act  (F  of  1881),  ss.  82  and  92— Direction  in 
the  will  that  all  the  executors  will  act  jointly 
• — Act  of  an  executor  who  has  taken  out  probate  and 
the  others  not  having  done  so,  how  far  binding  on  the 
estate  of  the  testator.  Where  by  a  will  more  than 
one  person  are  appointed  executors,  and  all  of  them 
jointly  are  empowered  to  alienate  any  property 
for  payment  of  debts  and  to  borrow  money  for  the 
improvement  and  preservation  of  the  estate  of  the 
testator,  s.92  of  the  Probate  and  Administration  Act 
(V  of  1881),  by  the  reason  of  any  such  direction  in 
the  will,  does  not  disqualify  one  of  the  several  execu- 
tors, who  alone  has  obtained  probate  to  act  singly, 
the  others  having  refused  to  accept  service.  Where 
such  an  executor  renewed  hat-chittaa  which  were 
originally  executed  by  the  testator,  in  the  same 
terms  as  the  testator  did,  and  a  suit  was  brought 
upon  these  hat-chittos  against  the  heirs  of  the 
testator  : — Held,  that  the  debt  was  binding  on  the 
estate  of  the  testator.  Farhall  v.  Farhall,  L.  B.  7 
Ch.  App.  123,  referred  to,  and  Nurul  H ossein  v. 
Sheo Sahai  Lai,  I.  L.  R.  20  Cole.  1,  L.  R.  19 1.  A.  221, 
distinguished.  Satya  Pbashad  Pal  f 'howdhey  r. 
MoTiLAL  Pal  Chowdhby  .  I.  L.  R.  27  Calc.  688 


25. 


Right  of    execu- 


tors to  have  sums  lent  to  the  estate  allowed  them  on 
account — Limitation.  The  right  of  executors  who 
have  used  their  own  moneys  for  the  purposes  of  the 
estate  to  be  allowed  them  in  their  accounts  cannot  be 
affected  by  limitation  before  such  accounts  are 
taken.     Kbishnabao  Ramchandra  v.  Benabai 

I.  L.  B.  20  Bom.  571 


26. 


Sale  of    right,    title,   and 


interest  of  executor  under  will — Liability  of, 
for  costs — Charge  on  estate  of  testator — Qift  to 
executors — Trust — Construction  of  unll.  K  died 
leaving  a  will,  which  directed,  among  other  disposi- 
tions of  her  property,  that  her  executors  should 
collect  the  rent  of  a  house  belonging  to  her,  and  after 
payment  of  revenue,  taxes,  and  other  expenses, 
should  lay  out  every  month  1130  for  the  worship  of 
a  thakoor,  and  should  enjoy  what  remained  in  equal 
shares  during  their  lives.  One  of  the  executors,  B, 
having  been  sued  by  one  of  the  legatees  because  he 
had  not  paid  one  of  the  legacies  under  the  will,  a 
decree  was  made  by  consent,  in  execution  of  which 
the  right,  title,  and  interest  of  jB  in  the  said  house 
were  sold  by  the  Sheriff  and  purchased  by  D,  who 
was  put  in  possession  of  the  whole  house.  The  other 
executor  who  proved  the  will  subsequently  to  B^a 
having  done  so  then  brought  a  suit  against  D, 
praying  that  the  will  might  be  construed,  the  rights 
of  the  plaintiff  and  the  defendant  ascertained,  and 
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the  portion  she  might  be  entitled  to  decreed.  Held, 
that  the  intention  of  the  decree  against  B  was  to 
make  the  costs  payable,  not  by  the  estate  of  the 
testatrix,  but  by  B  himself,  and  the  execution-sale 
was  valid  so  far  only  as  it  conveyed  such  beneficial 
interest  in  the  house  as  he  took  under  the  will. 
Held,  also,  that  the  property  was  not  a  mere  gift  to 
the  executors  subject  to  a  charge,  but  a  trust,  and 
that  B^s  interest  was  in  the  surplus  rents  and  profits 
after   satisfying  the  purposes  of  the  will.     Deb- 

NAEAYAN  BOSE  V.  COMULMONEE  DOSSEE 

20  W.  R.  39 


27. 


Executor  de  son  tort,  liabiL 


ity  of,  in  Hindu  law — Assets  of  deceased^ s  estate 
— Onus  probandi — Award  of  interest  as  damages. 
In  a  suit  upon  a  registered  bond,  payable  in  eleven 
yearly  instalments,  to  recover  instalments  5-10  from 
the  representatives  of  two  deceased  co-debtors,  who, 
as  managing  members  of  an  undivided  Hindu  family, 
had  contracted  the  debt  for  family  purposes,  the 
plaintiff  impleaded  O,  the  son-in-law  of  one  of  the 
deceased  co-debtors,  and  his  brothers,  on  the  ground 
that  they,  in  collusion  with  the  widow  of  such 
deceased  co-debtor,  had,  as  volunteers,  intermed- 
dled ^^•ith,  and  possessed  themselves  of,  substantially 
the  whole  property  of  the  family  of  the  deceased  co- 
debtor.  Held,  that  Q  and  his  brothers  were  properly 
joined  as  co-defendants,  and  were  liable  for  the  debt 
of  the  deceased  to  the  extent  of  the  assets  received 
by  them.  Held,  also,  that,  as  the  plaintiff  had  shown 
that  some  property  of  the  deceased  co-debtors  had 
passed  to  0  and  his  brothers,  the  burden  of  proof  lay 
on  O  and  his  brothers  to  show  that  they  had  not 
received  so  much  of  the  deceased  debtor's  property 
as  would  satisfy  the  debt.  Held,  also,  that  interest 
in  the  nature  of  damages,  from  the  date  of  suit  was 
properly  awarded.  Maqalubi  Gubudiah  v.  Nar- 
AYANA  RuNOLLHJ        .  |I.  Ii.  R.  3  Mad.  359 

28. .   Executor  de  son  tort — What 

constitutes  an  executor  de  son  tort — Liability  of 
such  executor  to  creditors  of  deceased — Intermeddling 
with  estate  after  order  for  probate  made,  btit  before 
issue  of  probate — Receipt  of  assets  with  consent  of 
person  appointed  executor — Succession  Act  {X 
of  1865),  s.  255 — Consent-decree — Parties.  Pro- 
bate is  necessary  to  complete  the  title  of  a  rightful 
executor,  and  until  it  is  actually  taken  out,  a 
person  intermeddUng  with  the  assets  constitutes 
himself  executor  de  son  tort.  R,  the  executrix  ap- 
pointed by  the  will  of  one  J,  applied  to  the  High 
Court  for  probate  of  the  will,  and  N,  the  widow  of  J, 
entered  a  caveat.  By  a  consent-deci-ee,  dated  25th 
February  1892,  it  was  ordered  that  probate  should 
issue  to  R,  and  by  the  same  decree  it  was  declared 
that  R,  as  executrix,  was  not  entitled  to  a  sum  of 
R4,178-10-0  or  any  other  sum  or  sums  of  money  to 
be  received  from  the  B.,  B.  &  C.  I.  Railway  Co.  In 
that  same  year,  N  obtained  payment  from  the  Rail- 
way Co.  of  the  said  sum  of  R4, 178- 10-0  and  of 
another  sum  of  R 1 66  due  to  the  deceased.  On  the  3id 
February  1893,  probate  was  issued  to  R.  In  1894, 
the  plaintiff  sued  N  and  R  for  R165  due  to  him  by 
the  deceased  J.    He  claimed  against  N  as  executrix 
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de  son  tort.  Held,  that,  probate  not  having  actually 
issued  to  JR  at  the  time  that  A'  received  the  money 
from  the  Bailway  Co.,  although  an  order  for  probate 
had  been  made,  she  had,  by  receiving  it,  constituted 
herseK  executrix  de  son  tort,  and  was  therefore 
liable  to  the  plaintiff,  and  could  be  joined  as  co- 
defendant  with  E  in  the  suit.  Held,  also,  that  the 
fact  that  by  the  terms  of  the  consent-decree  of 
the  25th  February  1892  she  was  allowed  to  receive 
the  money  and  retain  it,  was  no  defence.  The 
consent-decree  did  not  bind  the  creditors  or  free 
her  from  her  responsibility  to  them  to  the  extent 
of  the  assets  which  she  received.  Navazbai  v. 
Pestonji  Ratakji       .       I.  L.  E.  21  Bom.  400 


29. 


Executor  "who  has  admin- 


istered the  estate  without  probate  required 
to  lodge  will  in  Court  and  obtain  probate. 

One  T  Fdied  in  1883,  and  by  his  will  appointed  his 
brother  T  sole  residuary  legatee  and  also  his  execu- 
tor, and  he  directed  that,  in  case  of  T's  death,  D 
(T's  son)  should  be  executor.  T  accordingly  acted 
as  executor  until  his  death  in  May  1886,  and  then  his 
son  D  continued  to  administer  the  estate,  but  neither 
of  them  obtained  probate  of  the  will.  T  left  a  wiU 
whereby  he  appointed  his  two  sons,  D  and  the  appli- 
cant, his  executors  and  also  his  residuary  legatees. 
In  June  ]  895,  the  applicant,  stating  that  he  was  one 
of  the  residuar}^  legatees  of  T,  applied  for  a  citation 
to  be  issued  to  D  directing  him  to  bring  in  and  i)rove 
the  will  of  T  V.  In  reply,  D  submitted  that  there 
was  no  necessity  to  prove  the  will ;  that  the  estate 
was  fully  administered,  and  that  he  had  no  funds 
left  in  his  hands  out  of  which  to  pay  the  costs  of 
probate.  Held,  that  the  executor,  D,  must  lodge  the 
will  in  Court,  and  that,  on  the  applicant  paying 
half  the  estimated  cost  of  obtaining  probate 
(including  probate  duty),  D  should  take  out  ptobate 
of  the  will.  Dayabhai  Tapidas  v.  Damodar 
Tapidas         .         .  I.  L.  R.  20  Bom.  227 


30. 


Death  of   executor— Tf«7Z — 


Substituted  executor — Executor  according  to  the 
tenor.  Kheraj  Lalji,  a  Hindu,  by  a  codicil 
to  his  will,  appointed  his  wife  Parvatibai 
to  be  his  sole  executrix,  and  directed  that  she 
should  carry  on  all  his  affairs,  distribute  certain 
moneys  annually,  and  defray  certain  sadavarat 
expenses  in  Cutch.  He  then  provided  as  follows  . 
"  In  case  of  the  death  of  my  wife  Parvatibai,  the 
said  affairs  and  distribution  of  money  mentioned 
above  to  be  paid  by  my  second  wife,  Bai 
Mithibai."  Parvatibai  proved  the  will  and 
died,  and  the  plaintiff  Mithibiai  thereupon 
apphed  for  probate  of  the  will.  Held,  that 
she  was  entitled  to  probate,  being  executrix  accord- 
ing to  the  tenor  of  the  will.  Where  a  testator 
appoints  an  executor  and  provides  that  in  case  of  his 
death  another  should  be  substituted,  then,  on  the 
death  of  the  original  executor,  though  he  has  proved 
the  will,  the  executor  so  substituted  may  be 
admitted  to  the  office,  if  it  appear  to  have  been 
the  testator's  intention  that  the  substitution 
should  take  place  on  that  event,  whether  happening 
in  the  testator's  lifetime  or  afterwards.     Where  a 
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testator  by  his  will  names  a  person  to  discharge  any 
duties  under  the  will,  without  expressly  appointing 
him  executor,  the  rule  is  that,  unless  it  can  be 
gathered  from  the  will  that  the  testator  intended 
such  person  to  pay  the  debts  and  legacies  under  the 
will,  such  person  cannot  be  held  to  be  the  executor: 
Mithibai  v.  Canji  Kheraj  (1901) 

I.  L.  R.  26  Bom.  571 


31. 


Debtor  executor — Limitation 


Act,  1877,  Sch.  II,  Art.  12C — Debtor  taking  possession 
of  the  estate  of  his  creditor  as  executor- — Death  of  such 
executor — Appoinlnient  of  new  administrator — New 
cause  of  action.  A  debtor,  taking  possession  of  the 
estate  o^his  creditor  as  executor,  is  accountable  fox 
the  a  mount  of  his  debts  to  the  estal  e  as  assets.  On 
the  appointment  of  a  new  administrator  after  the 
death  of  such  debtor  executor,  a  new  cause  of  action 
arises,  rendering  the  estate  of  the  said  debtor  execu- 
tor accountable  both  as  regards  his  own  said  debt  as 
also  regarding  the  general  estate  of  the  said  deceased 
creditor  remaining  in  his  hands  at  the  time  of  his 
death  ;  and  a  suit  by  the  new  administrator  to 
recover,  from  the  executor  of  the  deceased  debtor's 
estate,  the  property  and  effects  of  the  deceased 
creditor — to  which  Art.  120,  Sch.  II,  of  the  Limita- 
tion Act  apphes — would  not  be  barred  within  six 
years  of  the  death  of  such  debtor  executor.  Kbisto 
Kamini  Bassi  v.  Administeatob-Geneeal  of 
Bengal  (1903)     .         .         .         7  C  W.  K".  476 

32.  Executors   w^ho   have  not 

proved — Will — Probate — Probate  granted  to  some 
of  the  executors — Executors  who  have  not  proved 
may  call  for  inventory  and  account  from  executors 
who  have  proved  and  are  managing  the  estate.  One 
Ardeshir  R.  Divecha,  a  Parsi  inhabitant  of 
Bombay,  died  in  1900.  By  his  wiU  he  ap- 
pointed his  wife,  his  eldest  son,  and  two  other 
persons  of  whom  the  applicant  was  one,  to  be 
his  executors,  his  wife  and  eldest  son  being  named 
as  managing  executors.  In  1901  the  two  latter 
applied  for  probate.  The  other  two  executors, 
though  called  on  to  join  in  the  application, 
did  not  do  so.  Th^ Court  granted  probate  to  the 
wife  and  the  son,  and  reserved  leave  to  the  other 
executors  to  apply.  No  application  was,  however, 
made  by  them.  In  1902  the  apphcant  called  upon 
the  managing  executors  for  an  inventory  and 
account  of  the  deceased's  estate.  The  appli- 
cant had  no  beneficial  interest  in  the  estate. 
It  was  contended  for  the  managing  executors 
that  the  applicant  had  no  right  to  require  an 
inventory  and  account  from  them.  Held,  that 
the  apphcant  was  entitled  to  an  inventory  and 
account.  The  facts  that  under  s.  179  of  the 
Indian  Succession  Act  (X  of  1865)  the  property 
of  the  deceased  vested  in  the  applicant  as 
executor  of  the  will,  and  that  he  might  at  any 
time  apply  for  probate,  gave  him  an  interest  suffi- 
cient to  justify  his  application.  Jehangir  Rus- 
TOMJi  Divecha  v.  Bai  Kukibai  (1903) 

I.  L.  R.  27  Bom.  281 


Parties  to  suit  for  legacy — 

Legacy — Suit  by  one  legatee  for  a    legacy — Right  oj 


33.  •- 
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■executor  to  have  other  legatees  made  parties  to  the 
suit— Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  32 
and  34 — Form  of  suit — Practice — Procedure  Liabil- 
ity of  executor  for  breach  of  trust — Trust  Act  (II  of 
1882),  s.  23.  A  legatee  is  entitled  to  sue  an  executor 
for  a  legacy  bequeathed  to  him  by  a  Hindu  testator 
in  the  mofussil.  In  case  such  a  suit  is  brought  by 
one  legatee,  the  executor  may  apply  for  his  own 
protection  that  other  legatees  shall  be  made  parties 
so  that  if  any  rateable  abatement  is  requisite  the 
extent  of  such  abatement  may  be  ascertained  in  a 
manner  binding  on  all  parties  interested.  But 
any  such  appHcation  must  be  made  at  the  earUest 
possible  opportunity,  having  regard  to  the  provi- 
sions of  s.  34  of  the  Civil  Procedure  Code  (Act  XIV" 
of  1882) ;  and  in  any  case  it  is  within  the  discretion 
of  the  Court  to  decide  whether  the  addition  of  such 
parties  is  necessary  "  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  suit ' '  (see 
s.  32).  If  an  executor  commits  breach  of  trust 
in  respect  of  trust  property  that  has  come  to  his 
hands,  he  is  liable,  under  s.  23  of  the  Indian  Trusts 
Act  (II  of  1882),  to  make  good  the  loss  to  the 
beneficiaries  or  legatees.  Ptjbshottam  Devjishet 
Thakar  v.  Kala  Govindji  Thakar  (1901) 

I.  L.  R.  26  Bom.  301 

34. Loan  by  e-Kecutor-Promissory 

note — Utilisation  of  loan  for  estate  purposes — 
Whether  loan  chargeable  on  estate.  Apart  from  any 
special  power  given  by  a  Will  to  an  executor, 
money  borrowed  by  him  on  a  promissory  note  for 
the  benefit  of  an  estate  is  not  a  charge  upon  the 
estate.  Farhall  v.  Farhall  {1871),  L.  R.  7  Ch. 
123,  referred  to.  Romanath  Paul  v.  Kanai  Lal 
-Bey  (1894)     .         .         .         .     7  C.  W.  N.  104 


35. 


Debt    contracted 


by  executor — Co-executor,  liability  of — Liability  of 
estate  for  debt  incurred  by  executor.  The  estate  of  a 
testator  is  not  liable  for  debts  contracted  by  one 
of  the  several  executors  for  goods  apparently  sup- 
plied to  the  estate.  The  executor,  who  contracted 
the  debt,  is  personally  liable  for  it.  Farhall  v. 
Farhall,  L.  R.  7  Ch.  123,  and  Labouchere  v.  Tup- 
per,  11  Moo.  P.  C.  198,  referred  to.  Debendra 
Nath  Biswas  v.  Hem  Chandra  Roy  (1904) 

I.  L.  B.  31  Calc.  258 


36. 


Personal  liability 


upon  a  contract  of  borrowing — Estate  not  liable. 
Upon  a  contract  of  borrowing  made  by  an  executor 
after  the  death  of  the  testator  the  executor  is  only 
liable  personally  and  cannot  be  sued  as  executor 
so  as  to  get  execution  against  the  assets  of  the  testa- 
tor. Farhall  v.  Farhall,  L.  R.  7  Ch.  App.  Cos. 
123  ;  Labouchere  v.  Tupper,  11  Moo.  P.  C.  App. 
^Cas.  198,  followed.  Debendra  Nath  Biswas. 
V.  Radhika  Charan  Sen  (1904)  8  C.  W.  N.  135 

87. Co-executors — Joint  decree- 

Jioldera— Act  V  of  1881,  s.  92— Execution  of 
•decree — One  of  several  joint  decree-holders  not 
■competent  to  give  a  discharge  for  the  full  amount 
of  tJie  decree — Executors.  Held,  that  one  out  of 
several    joint    decree-holders  is  not  competent  to 
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give  a  valid  discharge  for  the  amount  of  the  joint 
decree,  and  his  position  in  this  respect  is  not 
affected  by  the  fact  that  he  and  hi?  fellow- 
decree  holders  are  co-executors.  Tamynan  Singh 
V.  Lachmin  Kunwari,  I.  L.  R.  26  All  318,  and  Moti 
Ram  V.  Hannu  Prasad,  I.  L.  R.  26  All  334,  followed. 
Lachman  Das  v.  Chatitrbhuj  Dvs  (1905) 

I.  L.  R.  28  All.  252 

38.    Claims  by  or  against — Civil 

Procedure  Code  {Act  XIV  of  1882),  s.  44,  rule  {b)— 
Meaning  of  the  rule.  Those  to  whom  rule  (&)  of  s. 
44  of  the  Code  relates  have  the  common  character- 
istic  that  they  owe  their  legal  condition  to  the 
death  of  another.  But  there  are  others  of  whom 
this  can  be  predicated,  as  for  instance  legatees 
or  next-of-kin  who  are  not  named  in  fiile  (6). 
Executors,  administrators  and  heirs  have  this 
characteris'^ic  in  common,  not  shared  by  lega- 
tees and  next-of-kin,  namely,  that  not  only  do 
they  ac((uire  title  from  the  deoaased,  but  they  may 
represent  him.  In  this  is  to  be  found  the  clue  to 
the  meaning  of  the  rule.  H^fizaboo  r.  Mahomed 
Cassum  (1906)  .        .    I.  L.  R.  31  Bom.  105 

39.    Suit  for  account—  Will — In- 

termediling  with  estate — Decree  of  interference  neces- 
sary to  charge  executor — Suit  for  account  against 
executor — Account  on  footiruj  of  wilful  default — 
Practice — Limitation — Limitation  Act  {XV  of  1877), 
s.  10,  Sch.  II,  Art.  120.  In  law  a  very  small  inter- 
ference or  intermeddling  with  the  estate  of  his 
testator  on  the  part  of  a  party  appointed  exe- 
cutor under  a  will  is  sufficient  to  charge  him  with 
liability  as  executor.  An  executor  once  having 
acted  unquestionably  as  an  executor  cannot  re- 
nounce that  character  and  all  the  liabiUties  which 
attach  to  it  and  having  once  acted,  the  subsequent 
renunciation  is  void,  and  he  continues  liable  to  be 
sued  in  the  character  of  an  executor.  Rogers 
V.  Frank,  {1827)  1  Y.  rf.-  J.  409,  followed.  Modern 
practice  allows  of  an  order  charging  wilful  default 
being  made  at  any  time  during  the  action  on  a 
proper  case  being  shown.  The  plaintiff  brought 
a  suit  against  the  executors  of  the  will  of  her  grand- 
father, praying  for  a  declaration  that  she  was  ab- 
solutely entitled  to  the  property  of  her  grand- 
father and  for  an  account  of  the  property  in  the 
hands  of  the  executors.  The  plaintiff  claimed  as 
heir  and  not  under  the  will.  Held,  she  was  only 
entitled  to  accounts  for  six  years  preceding  the 
suit  as  she  took  no  interest  in  the  property  under  the 
will,  and  the  executors  were  not  trustees  for  her 
and  the  property  did  not  vest  in  them  for  any 
specific  purpose  in  her  favour.  Such  a  suit  is  not 
a  suit  for  the  purpose  of  folloitini  such  property  in 
the  hands  of  the  executors  and  tnistret.  Aye'^ha- 
BAi  I'.  Ebrahim  (1908)    .    I.  L.  R.  32  Bom.  364 

40 Probate  and  Ad- 
ministration Act  {V  of  1881),  ss.  11,  91,  102— 
Probate  action — Successful  objector  if  entitled  to 
costs  out  of  estate  as  of  right — Executor  or  adminis' 
trator  purchasing  property  from  legatee  at  auction 
sate — Validity — Right  to  perform  religious  cere- 
monies given  to  ezeculors  if  survives  in  their  heirs  on 
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death — Prcspectiie  trustee,  purchase  by — Validity 
— Administrator  de  bonis  non,  if  bound  to  take 
account  from  predecessor — Liability  to  account  on 
failure — Suit  for  accounts  cujainst  executor — Limit- 
aiion^Limitation  Act  {XV  of  1877),  s.  lO—Sch. 
II,  Art.  120— Delay — Aquiescence.  An  executor 
cannot,  as  a  general  rule,  be  allowed  either  immed- 
iately or  by  means  of  a  trustee  to  be  a  purchaser 
from  himself  of  any  part  of  the  assets.  Such  a 
purchase  is  treated  as  a  breach  of  trust  without 
enquiry  whether  the  transaction  was  beneficial 
or  not.  The  position,  however,  is  somewhat 
different  when  the  executor  or  administrator 
purchases  from  a  legatee.  Such  a  purchase  may 
be  a  perfectly  justifiable  one,  though  if  challenged 
in  proper  time  a  Court  of  equity  wiU  enquire  into 
it,  ascertain  the  value  that  was  paid  by  the  trustee 
and  throw  upon  him  the  onus  of  proving  that  he 
gave  full  value  and  that  all  information  was  laid 
before  the  cestui  que  trust  when  the  property  was 
sold.  Cook  V.  ColUngridge,  Jacob  607  ;  23  B.  B. 
155,  767  ;  Thompson  v.  Eastivood,  L.  B.  2  A.  C. 
216,  236  followed.  The  purchase  at  an  execution 
sale  of  a  legatee's  interest  by  the  administratrix 
durante  minoritate  was  in  this  case  upheld  as  not 
made  in  contravention  of  s.  91  of  the  Probate  and 
Administration  Act.  A  sale  is  not  to  be  avoided 
merely  because  when  entered  upon  the  purchaser 
had  the'^power  to  become  the  trustee  of  the  pro- 
perty purchased.  It  is  immaterial  whether  the 
purchaser  subsequently  dees  in  fact  become  the 
trustee  or  not.  The  true  test  to  be  applied  in  such 
cases  is,  has  the  purchaser  used  his  position 
in  such  a  way  as  to  render  it  inequitable  that 
the  sale  should  be  upheld.  Clark  v.  Clark, 
9  App.  Gas.  733,  applied.  The  right  to  perform 
certain  rehgious  ceremonies,  conferred  by  the 
will  exclusively  on  the  executors,  passed 
on  the  death  of  one  of  them  to  the  remaining 
executors,  and  was  not  transmitted  to  the  heir  of 
the  deceased  executor.  Upon  the  death  or  ter- 
mination of  authority  by  operation  of  law  of  an 
administration  durante  minoritate  it  is  the  duty 
of  the  executor,  or  other  person  who  succeeds  him 
in  the  administration,  to  recover  and  take  posses- 
sion of  the  un-administered  assets  of  the  deceased, 
to  call  upon  his  predecessor  or  his  persoilal  represen- 
tative to  render  account  of  the  estate  and  to  recover 
damages,  if  necessary,  for  waste  and  misajjpropri- 
ation  by  his  predecessor,  and  il  required,  by  the 
institution  of  appropriate  judicial  proceedings. 
If  he  fails  to  do  so,  he  must  be  held  liable  to  the 
extent  to  which  the  estate  would  have  been  bene- 
fited if  he  had  faithfully  performed  his  duty.  In 
order  to  see  whether  s.  10  of  the  Limitation  Act 
appHes  to  a  suit  against  an  executor,  it  must  be 
determined,  first,  whether  upon  the  terms  of  the 
will  there  was  a  trust  under  which  the  property  had 
become  vested  in  the  executors  for  a  specific  pur- 
pose, and,  secondly,  with  reference  to  the  frame 
and  scope  of  the  suit,  whether  its  purpose  was  to 
follow  in  the  hands  of  the  trustee  or  his  legal  re- 
presentative property  which  had  become  vested  in 
trust  for  a  specific  purpose.     An  executor  as  such 


EXECUTOR— cowc/i. 

is  not  an  express  trustee  for  a  legatee.  Evans  v.. 
Moore,  [1891]  3  Ch.  119;  Bamdhan  v.  Manibai, 
I.  L.  B.  25  Bern.  429,  followed.  A  suit  for 
accounts  pure  and  simple  against  an  executor 
cannot  be  treated  as  a  suit  against  a  trustee  for 
the  purpose  of  following  trust  property.  Saroda 
V.  Brojonath,  I.  L.  B.  5  Calc.  910,  followed. 
Such  a  suit  would  be  goverhed  by  Art.  120  of  Sch. 
II  of  Act  XV  of  1877.  How  far  delay  on  the  part 
of  the  person  interested,  in  instituting  a  suit  for 
accounts  against  an  executor  may  disentitle  him 
to  relief  in  equity,  apart  from  the  law  of  hmitation, 
discussed.  Babada  Proshad  Banerjee  v. 
Gajendra  Nath  Banekjee  (1909) 

13  C.  W.  K-.  557 

EXECUTORY  CONTRACT. 

See  Assignment      .     10  C.  W.  N.  755 

EXECUTRIX. 

See  Power  op  Attorney. 

13  C.  W.  N.  1191 
position  of— 

See  Trespass  .        I.  L.  R.  36  Calc.  28 
. Maladministration — Creditor — Suit 


— Maladministration,  charge  of,  cannot  be  gone  into 
in  an  application  under  s.  244 — Civil  Procedure 
Code  {Act  XIV  of  18S2),  ss.  234,  244-~Suit,  right 
to  bring,  by  creditor  of  estate  to  have  estate  ad* 
ministered.  Where  the  real  question  involved 
in  a  suit  is  in  substance  whether  or  not  the 
defendant,  in  administering  the  debtor's  estate 
has  been  guilty  of  maiadniiriistration,  and  whether 
the  plaintiffs,  as  creditors  of  that  estate,  are  en- 
titled to  have  the  estate  administered  on  that 
footing  :  Held,  that  this  is  a  much  wider  ques- 
tion than  one  merely  relating  to  the  execution  of 
the  decree,  and  a  regular  suit  must  lie.  Held, 
further,  that  it  lies  on  the  defendant  to  substantiate 
that  the  plaintiff's  prima  facie  right  to  bring  such 
a  suit  is  barred  by  s.  244  of  the  CivU  Procedure  Code. 
Kushrobhai  Nasarvanji  v.  Hormazsha  Phirozsha, 
I.  L.  B.  11  Bom.  727,  Jogemayn  Dassi  v.  Thackoinoni 
Dassi,  I.  L.  B.  24  Calc.  473,  referred  to.  S.  234  of 
the  Civil  Procedure  Code  only  applies  to  an  ac 
count  of  the  property,  which  has  actually  come  to 
the  hands  of  the  executor.  Saratmani  Debee  v. 
Bata  Krishna  Banerjee  (1908) 

I.  II.  R.  35  Calc.  1100 
s.e.  12  C.  W.  N.  614 
EXHIBITS. 
application  to  alter  endorsement 


on — 

See  Appeal  to   Privy  Council — Prac- 
tice AND  Procedure. 

I.  L.  R.  21  Calc.  476 

T^ithout  objection— 

See  Deposition  .         .  13  C.  W.  N.  409 

EX-PARTE  DECREE. 

See  Appeal — Ex  parte  Cases. 
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See  Civil  Procedure  Code,  1882,  s.  108 
(1859,  s.  119). 

See  Decree. 

See  Evidence — Civil  Cases — Decrees, 
Judgments,  and  Proceedings  in  for- 
mer Suits — Unexecuted,  Barred, 
and  ex  parte  decrees. 

See  Fraud        .     I.  L.  R.  29  Calc.  395 

See  Limitation  Act,  1877,  Art.  164 
(1871,   Art.  157). 

I.  L.  R.  31  Bom.  303 

See  Limitation  Act,  1877,  Sch.  II,  Arts. 
178,  179        .      I.  li.  R.  28  Calc.  113 

See  Practice     .  I.  L.  R.  32  Bom.  534 

See  Right  of  Suit — Decrees. 

I.  L.  R.  28  Calc.  475 

See  Small  Cause  Court,  Presidency 
ToviTNS — Practice  and  Procedure — 
New  Trial     .    I.  L.  R.  30  Calc.  588 

1. Appeal — Rem.and — Civil  Proce- 


dure Code  {Act  XIV  of  18S2),  ss.  lOS,  540,562, 
564,  588  (9) — Ori  appeal  against  ex  parte  decree. 
Court  may  reverse  decree  on  the  ground  that  it  was 
wrongly  decided  ex  parte  and  remand  the  case. 
When  a  suit  is  decided  ex  parte  an  Appellate 
Court  to  which  an  appeal  from  the  decree  is 
preferred  under  s.  540  of  the  C!ode  of  Civil 
Procedure,  has  jurisdiction  to  reverse  the  decree  of 
the  lower  Court  on  the  ground  that  such  Court  was 
wrong  in  proceeding  to  decide  the  suit  ex  parte 
and  remand  the  suit  for  re-hearing.  Jonardan 
Dobey  v.  Ramdhone  Singh,  I.  L.  R.  23  Calc.  738, 
not  followed.  Parvatishankar  Durqashankar  v. 
Bai  Naval,  I.  L.  R.  17  Bom.  733,  and  Caussanel 
V.  Soures,  I.  L.  R.  23  Mad.  260,  dissented  from. 
Perumbara  Nayar  v.  Subrahmanian  Patta,  I.  L.  R. 
23  Mad.  445,  followed.  Sadhu  Krishna  Ayyar 
V.  Kxjppan  Ay  YANG  ab  (1906) 

.     I.  L.  R.  30  Mad.  54 

2.  Execution   of     decree— Ctvi^ 

Procedure  Code,  s.  108 — Decree  set  aside  as  agains^ 
one  of  several  joint  judgment-debtors — Decree  passed 
subsequently  against  exempted  party — Limitation.  A 
decree  for  sale  on  a  mortgage  was  passed  against 
several  defendants  jointly  on  the  25th  of  August 
1900  and  made  absolute  on  the  21st  December 
1901.  As  against  one  defendant,  however,  the 
decree  was  ex  parte,  and  it  was  set  aside  as  against 
her  on  appeal  on  the  11th  March  1902.  Subse- 
quently a  decree  was  passed  on  the  merits  against 
this  defendant,  and  her  appeal  was  dismissed  by 
the  High  Coiu*t  on  the  16th  November  1904.  As 
against  this  defendant  the  decree  was  made 
absolute  on  the  27  th  of  November  1905. 
Held,  that  the  orders  of  the  25th  August 
1900  and  the  16th  November  1904,  between 
them,  operated  as  one  decree  for  the  sale  of 
the  mortgaged  property  ;  that  the  joint  effect  of  the 
orders  of  the  21st  December  1901  and  the  27th  Nov- 
ember 1905  was  to  make  absolute  this  decree,  and 


EX  PARTE  DECREE— concW. 

that  an  application  for  execution  made  on  the  21st 
December  1905,  was  not  barred  by  limitation. 
Bhura  Mai  v.  Har  Kishan  Das,  I.  L.  R.  24  All. 
383  ;  Sham  Sundar  v.  Muhamrnad  Ihtisha?n  Alt, 
I.  L.  R.  27  All.  501,  and  Skaida  Hussain  v.  Hub 
Hussain,  All  Weekly  Note^  (1902)  184,  referred  to. 
GaURI  SaHAI  v.  ASHFAK  HussiN  (1907) 

I.  li.  R.  29  All.  623 

EX  PARTE  ORDER. 

See  Limitation  Act  (XV  of  1877).  Sch. 
II,  Art.  11  .     I.  L.  R.  31  Mad.  5 

See  Practice     .         .     12  C.  W.  N".  65 

See  Small  Cause  Courts  Act,  1882, 
Chap.  Vn     .       I.  L.  R.  31  Bom.  45 

EX  PARTE  PROCEEDING. 

See  Possession,  order  of  Criminal 
Court  as  to — Cases  in  which 
Magistrate  can  decide  as  to 
Possession     .         .    6  C.  W.  N.  925 

EXPECTANCY. 

See  Attachment — Subjects  of^Attach- 

MBNT — EXPEOTANCY. 

See  Hindu  Law — Reversioners  — 
Power  OF  Reversioners  to  alienate 
Reversionary  Interest. 

I.  L.  R.  17  AII.5125 

See  Onus  of  Proof — Hindu  Law — 
Alienation     .      I.  L.  R.  17  All.  125 

EXPERT  AGENT. 

—  negligence  oi — 

See  0:)Ntract  .         .     13  C.  W.  N.  59 

EXPERT  OPINION. 

See  Valuation  of  Land. 

I  L  R.  32  Calc.  343 

EXPLOSIVE  SUBSTANCES  ACT  (VI  OF 
1908). 


SB.  4,  4A,  4B,  5,  6— 


Conspiracy,      charge 

of — Ingredients  necessary  to  support  charge — Posses- 
sion or  control  of  an  explosive  substance  within  the 
meaning  of  tJie  Act — Conduct,  evidentiary  value  of. 
In  regard  to  a  criminal  charge,  when  an  article  is 
found  in  a  room  to  which  several  persons  have 
access,  it  cannot  be  held  to  be  in  the  possession  of 
an}'  one  of  them.  Where  a  bomb  was  found  in 
one  of  the  rooms  of  a  house  to  which  all  the  in- 
mates of  the  house  had  access  :  Held,  that  it  could 
not  be  held  that  a  particular  inmate  was  in  posses- 
sion of  the  bomb  within  the  meaning  of  the  Ex- 
plosives Substances  Act,  although  the  finding  of 
the  bomb  in  a  room  assigned  to  one  of  the  inmates, 
might  be  fair  ground  for  imputing  to  him  j>ossession 
or  control  of  the  bomb  within  the  meaning  of  the 
Act.     Queen-Empress  v.  Sangam  Lai,  I.  L.  R,  16 
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EXPLOSIVE    SUBSTANCES     ACT     (VI 
OF  lQ08)—concld. 

. ss.  4.  4A,  4B,  5,  6 — concld. 


All'  129,  131,  followed.  The  evidence  of 
conduct  of  an  accused  person  unless  it  is  im- 
compatible  with  his  innocence,  is  in  fact  a  make- 
weight and  nothing  more,  and  care  should  be  taken 
that  it  may  not  have  an  exaggerated  effect.  It 
depends  upon  temperament,  surroundings  and  other 
circumstances  as  to  how  a  man  would  act  in  a 
particular  situation  and  all  these  combine  to  form 
a  most  fallacious  basis  for  assured  conclusions.  It 
is  dangerous  to  convict  on  a  charge  which  covers 
a  wide  period  of  time  and  which  is  supported  by 
evidence  indefinite  as  to  the  point  of  time  when 
the  offence  was  committed.  Where  a  charge 
of  conspiracy  against  the  accused  was  framed  in 
these  words  : — ' '  That  you  .  .  .  on  or  between 
the  8th  of  June  1908  and  31st  July  1908,  at  Mid- 
napur,  unlawfully  and  maliciously  conspired  to 
cause  by  an  explosive  substance,  viz.,  a  bomb,  an 
explosion  in  British  India  of  a  nature  likely  to 
endanger  life  and  thereby  committed  an  offence, 
etc.  .  .  ."  Semble  :  That  the  charge  should  have 
specified  with  what  other  persons  the  accused  had 
conspired.  In  a  criminal  trial,  two  documents 
were  made  exhibits,  one  of  which  purported  to  be 
a  record  of  contemporaneous  statements  made  to 
the  Police  by  an  informer  in  their  service  and  the 
other  a  document  written  up  by  a  police-officer 
for  the  piu-pose  of  assisting  the  informer  in  con- 
nection with  the  evidence,  which  the  Police,  then 
expected  he  would  give  :  Held,  that  the  statements 
contained  in  the  documents  were  not  evidence 
against  the  accused,  but  they  were  useful  in  so  far 
as  they  tended  to  expose  the  methods  employed  in 
getting  up  the  prosecution  case.  Their  evidentiary 
value  was  in  no  sense  constructive,  but  if  anything, 
destructive  of  the  case  against  the  accused.  Jog- 
jiBAN  Ghosh  v.  The  King-Emperor  (1909) 

13  C.  W.  N.  861 

EXPRESS  MALICE. 

See  Libel     .      I.  L.  R.  32  Cale.  318 

EXPRESS  TRUST 

See  Limitation  Act  ^XV  op  1877),  s.  10. 
I.  L.  R.  32  Bom.  394 


See  Trusts  Act 


See  Will 


1882,  ss.  81,  83. 
I.  L.  R.  31  Bom.  222 

I.  L.  R.  31  Mad.  283 

-^  Limitation  Act  {XV  of 


1877),  s.  10 — Effect  of  limitation  in  cases  where 
the  person  liable  for  payment  of  a  legacy  and  the 
person  entitled  to  receive  the  legacy  are  the  same. 
L  K  was  a  partner  in  the  firm  of  R  L.  As 
such  partner  he  was  entitled  to  his  proportion 
of  certain  shares  of  the  Hongkong  Mill  and  of 
the  commission  earned  by  his  firm  as  agents 
of  such  mill.  On  his  retirement  from  the 
firm  in  1900  entries  w^ere  made  in  the  firm's 
books  from  which  it  appeared  that  36  of  such  shares 


EXPRESS  TRUST— concZcf. 

were  appropriated  to  the  said  L  K  and  that  he 
from  the  date  of  the  entries  ceased  to  have  any 
interest  in  the  firm  of  R  L.  Held,  that  under 
provisos  2  and  4  of  s.  92  of  the  Evidence  Act 
evidence  was  admissible  to  show  that  in  fact  the 
arrangement  was  that  L  K  should  continue  to  be 
entitled  to  his  share  in  the  commission.  The  suit 
was  brought  by  the  executors  of  L  K^s  will  against 
the  executors  of  iJ  L'a  will.  The  first  plaintiff 
was  an  executor  of  both  wills.  Held,  (i)  that 
R  L  was  an  express  trustee  in  respect  of  L  K's 
share  of  the  commission,  and  that  s.  10  of  the  Limit- 
ation Act  was  no  bar  to  the  plaintiff's  suit.  Soar  v . 
Ashwell,  [18931  2  Q.  B.  390,  followed  and  applied, 
(ii)  That  the  executors  of  R  L's  will  could  not  rely 
on  the  Statute  of  Limitation  when  the  non-payment 
of  L  K's  share  of  the  commission  within  three  years 
of  the  receipt  thereof  was  occasioned  by  their  OAvn 
default,  (iii)  That  when  the 'person  liable  for  the 
payment  of  a  legacy  and  the  person  entitled  to 
receive  it  are  the  same,  no  question  of  limitation 
can  arise.  Binns  v.  Nichols,  L.  R.  2  Eq.  257, 
followed.     Narrondas  v.  Narrondas  (1907) 

I.  L.  R.  31  Bom.  418 

EXTENSION  OF  TIME. 

See  Appeal  to  Privy  Council. 

11  O.W.  N.  1104 

See  Execution      I.  L.  R.  36  Calc.  422 

EXTINGUISHMENT  OF  RIGHT. 

See  Limitation  Act,  1877,  s.  28. 

5  C.  W.  N.  545 
EXTORTION. 

See  Criminal  Procedure  Code,  s.    233. 
13  C.  W.  N.  507 

See  Sentence — Cumulative    Sentences. 
I.  L.  R.  10  All.  58 


1. 


.^=  Feigning  attempt  to  commit 


offence — Penal  Code,  s.  387.  The  feigning  of  an 
attempt  to  commit  suicide  in  order  to  extort  money 
is  an  offence  under  s.  387  of  the  Penal  Code. 
Reg.  v.  Gregory    .         .    1  Ind.  Jur.  N.  S.  423 

—  Intentionally  putting  person 


in  fear  of  injury.  To  amount  to  the  offence  of 
extortion,  property  must  be  obtained  by  inten- 
tionally putting  a  person  in  fear  of  injury  and 
thereby  dishonestly  inducing  him  to  part  with  his 
property.     Queen  v.   Meajan     .  4  W.  R.  Cr.  5 

3. —  Putting  person    in    fear    of 

his  life  and  taking  property — Robbery.  When 
a  person  through  fear  offers  no  resistance  to  the 
carrying  off  of  his  property,  but  does  not  deliver 
any  of  the  property  to  those  Avho  carry  it  off,  the 
offence  committed  is  robbery,  and  not  extortion. 
Queen  v.  Duleelooddeen  Sheikh 

5  W.  R.  Cr.  19 


4. 


Requisites      for      offence — 


Penal  Code,  s.  384 — Abetment.  Held,  that  it  is  not 
necessary  in  a  case  of  extortion  under  the  Penal 
Code  that  the  threat  should  be  used  and  the  property 
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EXTOETIOW— cow«rf. 

received  by  one  and  the  same  individual,  nor 
that  the  receiver  should  be  charged  with  abet- 
ment, although  that  might  be  done.  Reg.  v. 
Sanker  Bhagvat   2  Bom.  417 :  2nd  Ed.  394 


5. 


Penal     Code,    s. 


383 — Belief  of  right  to  property.  A  conviction  of  ex- 
tortion by  a  full-power  Magistrate,  and  an  order  on 
a  Sessions  Judge  rejecting  an  appeal  therein, 
reversed  by  the  High  Court  under  s.  404  of  the  Cri- 
minal Procedure  Code,  as  there  was  no  such  fear 
of  injiu'y  as  is  contemplated  by  s.  383  of  the  Penal 
Code,  nor  was  the  delivery  of  money  by  the  com- 
plainants thereby  induced,  nor  did  it  appear  from 
the  evidence  that  the  money  was  obtained  dishon- 
estly by  the  prisoner  who  might  have  demanded 
it,  believing  in  good  faith  that  he  was  entitled  to 
it.    Reg.  v.  Abdul  Kadab      .       3  Bom.  Cr.  45 


6. 


"W  rongful      Confinement — 


Money  lent  in  ordinary  course  of  business  to 
pay  amount  extorted — Lender — Penal  Code  {Act 
XLV  of  1860),  ss.  213,  342,  and  384— Accom- 
plice. The  accused,  as  sub-inspector  of  police, 
arrested  one  J,  wrongfully  confined  him,  and  ex- 
torted from  him  R200  under  a  threat  that  he,  the 
accused,  would  not  release  J  unless  the  money  were 
paid.  This  money  was  paid  on  this  account  by  P, 
a  money-lender,  who  lent  J  the  money  for  this 
purpose.  Accused  was  convicted  under  ss.  .S42 
and  384  of  the  Penal  Code,  In  appeal  the  Sessions 
Judge  held  that  P  was  not  an  accomplice,  and 
having  considered  his  evidence  accordingly,  dis- 
missed the  appeal.  Held,  that  it  was  suflficiently 
shown  that  the  money  was  not  voluntarily  given, 
that  it  was  given  by  J  to  obtain  his  release  from 
police  custody,  in  which  he  was  detained  on  no 
reasonable  or  sufficient  ground,  and  it  was  extorted, 
because  the  sub-inspector  refused  to  release  J,  as 
he  was  bound  to  do,  unless  he  were  paid  that  money. 
That  P,  paying  such  money  under  such  circum- 
stances, could  not  be  regarded  as  an  accomplice 
of  the  sub-inspector  in  such  misconduct.  Akhoy 
Kumar  Chuckerbutty  v.  Jaoat  Chunder  Chfc- 
KERBUTTY        .         .         I.  L.  R.  27  Calc.  025 

4  C.  W.  N.  755 


7. 


Obtaining  money  by  threat. 


9. 


-  Making    use    of    influence. 


ening  not  to  conduct  case.  The  defendant  was 
junior  vakil  for  the  complainant  (the  defendant  in 
a  case  before  the  Magistrate),  and  was  instructed  by 
his  senior  to  apply  for  an  adjournment,  but  the  de- 
fendant obtained  a  bond  from  the  complainant  and 
conducted  his  defence.  The  defendant  was  con- 
victed of  extortion.  Held,  that  the  conviction  was 
bad.    Anonymous     .         .         .5  Mad.  Ap.  14 

8. Terror  of  criminal  charge — 

Fear  of  injury — Penal  Code,  8.  383.  The  terror  of 
a  criminal  charge  is  a  fear  of  injury  within  the  mean- 
ing of  those  words  in  s.  383  of  the  Penal  Code. 
Extortion  may  be  equally  committed,  whether  the 
charge  threatened  is  true  or  false.  Queen  v.  Moba- 
BiCK 7  W.  K.  Cr.  28 


supposed  or    real,   to  obtain    money.    The 


EXTORTION— concZi. 

making  use  of  real  or  supposed  influence  to  obtain 
money  from  a  person  against  his  will  under  threat, 
in  case  of  refusal,  of  loss  of  appointment  is  extortion 
within  the  meaning  of  s.  384  of  the  Penal  Code. 
In  the  matter  of  Abbas  Ali     .      18  "W.  B..  Cr.  17 


10. 


Abetment —  Confinement — E  vi- 
Court — 31  is  joinder — Penal    Code 


dence — Appeal 

{Act  XLV  of  I860),  s.  347— Criminal  Proce- 
dure Code  {Act  V  of  1898),  s.  428.  A  head  con- 
stable  in  charge  of  a  police  out-post  agreed  to- 
drop  proceedings  against  K,  who  had  been  arrested 
on  a  certain  charge,  on  condition  that  K  paid  to 
him  a  sum  of  money.  The  head  constable  sent 
away  K  in  charge  of  two  chaukidars  to  procure  th& 
money.  In  order  to  effect  this  object,  the  chow- 
kidars  subsequently  confined  K  at  various  places 
and  maltreated  him.  Held,  that  it  would  be  im- 
possible to  hold  the  head  constable  guilty  of  abet- 
ting an  offence  under  s.  347  of  the  Penal  Code  in 
the  absence  of  proof  that  he  gave  definite  orders  to 
that  end.  Where  in  an  appeal  a  Sessions  Judge 
is  of  opinion  that  the  evidence  of  witnesses,  who 
were  not  examined  in  the  lower  Court, is  necessary, 
he  should  proceed  under  s.  428  of  the  Criminal 
Procedure  Code.  Where  in  showing  cause  against 
a  rule  obtained  by  a  petitioner,  an  objection  as  to 
misjoinder,  which  formed  no  portion  of  the  rule 
was  taken  by  the  Crown  for  the  first  time,  the  High 
Court  decUned  to  give  effect  to  it.  Emperor  v. 
Luchman  Singh  (1904)    .     I.  L.  R.  31  Calc.  710 

EXTRADITION. 

See    Charge — Alteration    or    Amend- 


ment OF  Charge. 


See  ^  Warrant 
Cases     . 


I.  Ii.  R.  17  Bom.  869 

OP     Arrest — CuiMiNAii 
I.  Ii.  R.  1  Bom.  840 


Act    VII     of      1854       (Fugitive 

Foreign  Offender),  s.  23— Act  XVII  of  1862-^ 
Warrant  under  the  Extradition  Act.  S.  23  of 
Act  VII  of  1854  is  not  repealed  by  the  Schedule  to 
Act  XVII  of  1862.  The  treaty  of  the  fith  of  Nov- 
ember 1817  between  His  Highness  the  Gaokwar  of 
Baroda  and  the  East  India  Company  provides  for 
the  delivery  upon  requisition  of  accused  persons  to 
His  Highness  the  Gaekwar  in  a  manner  other  than 
in  accordance  with  the  provisions  of  the  sections  of 
Act  VII  of  1854  prior  to  the  23rd  section.  The 
latter  section  is  therefore  applicable  in  such  a  case. 
Semble  :  That  Government  would  not  be  justified 
in  delivering  up  an  accused  person  to  His  Highness 
the  Gaikwar  without  holding  a  preUminary  en- 
quiry into  the  guilt  of  such  accused.  Where  a 
warrant  issued  under  s.  23  of  Act  VII  of  1854 
directed  the  accused  person  to  be  delivered  up  to 
the  Resident  at  Baroda,  without  showing  either 
that  an  enquiry  had  been  made  or  was  about  to  be 
made,  the  Court  held  that  it  was  not  therefore  in- 
valid, as  the  presumption  was  that  the  accused 
was  to  be  delivered  up  to  the  Resident  in  order 
that  that  officer  might  institute  such  an  enquiry 
as  is  required  by  the  Act.  A  warrant  issued 
under  s.  23  of  the  Act  should  recite  either  that  an 
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EXTRADITION— co%c?(?. 

enquiry  has  been  held,  or  is  about  to  be  held,  with 
reference  to  the  guilt  of  the  accused.  Reg.  v. 
SouTER.  In  re  Ravji  bin  Keshav  8  Bom,  Cr.  13 

EXTRADITION  ACT  (XXI  OF  1879). 

See    High    Coxjet,    Jukisdiction    of — 
Madras — Criminal. 

I.  li.  R.  12  Mad.  39 

1.  s.  8— European  British  sub- 
jects in  Native  States — Law  applicable  to  British 
subjects  in  Native  States — Act  III  of  1884.  Act 
XXI  of  1879,  s.  8  (which  corresponds  with  s.  8  of 
Act  XI  of  1872,  now  repealed),  extends  to  all 
British  subjects,  European  or  native,  in  Native 
States  in  alliance  with  Her  Majesty  the  law  re- 
lating to  offences  and  criminal  procedure  for  the 
time  being  in  British  India.  The  Code  of  Criminal 
Procedure  (Act  X  of  1882),  with  the  amendments 
introduced  by  Act  III  of  1884,  is  thus,  by  virtue 
of  that  section,  applicable  to  such  British  subjects, 
native  or  European.     Queen  -  Empress  r.  Edwards 

I.  Ii.  R.  9  Bom.  333 


2. 


s.  9  (and  Act  XI  of  1872)— 


Jurisdiction  of  Criminal  Court — O^ence  in  foreign 
territory — Native  Indian  subject.  A  Native  Indian 
subject  of  Her  Majesty  committed  an  offence  {viz., 
theft  in  a  dwelling-house)  in  the  territory  of  a 
Native  State  in  alliance  with  Her  Majesty,  and  was 
discovered  in  the  territory  of  another  Native 
State  in  alliance  with  Her  Majesty,  and  from  there 
brought  down  or  came  of  his  own  accord  to  Ahmed- 
abad.  A  certificate  was  granted  by  the  Political 
Agent  that  the  offence  ought,  in  his  opinion,  to  be 
enquired  into  in  British  India.  At  Ahmedabad 
a  preUminary  enquiry  was  held  by  a  Magistrate 
who  committed  the  accused  for  trial  by  the  Court 
of  Session.  Beld,  that  the  Sessions  Court  at 
Ahmedabad  was  competent  to  try  the  offence 
committed  in  foreign  territory  as  if  it  had  been 
committed  in  the  Ahmedabad  District  under  s.  9 
of  the  Foreign  Jurisdiction  and  Extradition  Act, 
XXI  of  1879,  for  when  the  accused  was  brought, 
from  foreign  territory  to  Ahmedabad,  he  was 
"  found  "at  a  place  in  British  India  within  the 
meaning  of  the  section.  The  expression  ' '  was 
found  "  used  in  this  section  must  be  taken  to  mean 
not  where  a  person  is  discovered,  but  where  he  is 
actually  present.     Empress  v.  Maganlal 

I.  L.  R.  6  Bom.  622 

EXTRADITION  ACT  (XV  OF  1903). 

ss,    7  and  8 — Power   of   Magistrate. 


to  hold  to  bail  the  person  arrested  to  appear 
before  a  tribunal  in  a  Foreign  State.  There  is  no 
provision  in  the  Criminal  Procedure  Code  (Act  V 
of  1898)  or  in  the  Extradition  Act  (XV  of  1903) 
authorizing  a  Magistrate  to  hold  a  person  to  bail 
to  appear  before  a  tribunal  in  a  State,  to  which 
the  Extradition  Act  applies,  unless  the  warrant  is 
endorsed  under  the  provisions  of  s.  8  of  the  Act. 
Balthasar  v.  Emperor  ^1906) 

I.  L.  R.  33  Calc.  1032 

VOL.   II. 


EXTRAORDINARY  CRIMINAL  JURIS- 
DICTION,  HIGH  COURT. 

See  Special  Tribunal. 

13  C.  W.  N.  605 

EXTRAORDINARY  ORIGINAL   CIVIL 
JURISDICTION  OF  HIGH  COURT. 

See  Trespass     .  I.  L.  R.  36  Calc.  433 


FABRICATING  FALSE  EVIDENCE. 


1. 


—    Necessity     of    finding   the 


intention— Penal  Code  {Act  XLV  of  1860),  ss. 
192,  193 — Causing  false  entry  of  a  marriage  in 
the  marriage  register  — Mahomedan  marriage  register. 
In  order  to  convict  a  person  of  fabricating  false 
evidence  under  s.  193,  Indian  Penal  Code,  it  is 
necessary  to  find  that  the  person  intended  that  the 
fabrication  may  appear  in  evidence  in  a  judicial 
proceeding  or  in  a  proceeding  taken  by  law  before 
a  pubHc  servant  as  such  or  before  an  arbitrator. 
Where  the  accused  by  falsely  representing  to  the 
marriage  registrar  that  a  certain  marriage  had  been 
solemnised,  induced  the  registrar  to  make  a  false 
entry  of  the  registration  of  the  marriage  :  Hdd, 
that  the  accused  cannot  be  convicted  of  the  offence 
of  fabricating  false  evidence  under  s.  193,  Indian 
Penal  Code,  in  the  absence  of  a  finding  that  the 
intention  of  the  accused  was  that  the  false  entry  in 
the  marriage  register  might  appear  in  evidence  in  a 
judicial  proceeding  or  some  other  proceeding  of  a 
like  nature  as  contemplated  by  s.  192,  Indian  Penal 
Code.     Mohamed  Siddiq  v.  Emperor  (1907) 

11  C.  W.  N.  911 


2. 


Penal  Code  {Act 


XLV  of  1860),  s.  192.  One  Cheda  Lai,  whose 
brother  Debi  was  an  accused  person,  apphed  to  the 
Court  on  behalf  of  Debi  asking  that  the  witnesses 
for  the  prosecution  might  first  of  all  be  made  to 
identify  Debi.  The  Court  assenting  to  this  request, 
Cheda  Lai  produced  before  the  Court  ten  or  twelve 
men,  none  of  whom  could  be  identified  as  Debi  by 
any  of  the  prosecution  witnesses.  Upon  being  ask- 
ed by  the  Court  where  Debi  was,  Cheda  Lai  pointed 
out  a  man  who,  upon  further  investigation,  was  dis- 
covered to  be  wearing  a  false  moustache  and  to  be 
not  Debi  at  all,  but  one  Chimman.  Held,  upon 
these  facts,  that  Cheda  was  rightly  convicted  of 
fabricating  false  evidence  having  regard  to  the  defi- 
nition contained  in  s.  192  of  the  Indian  Penal  Code. 
Emperor  v.  Cheda  Lal  (1907) 

1.  L.  R.  29  AIL  351 
PACT. 


finding  of- 


See  Second  Appeal 


11  C.  W.  N.  83 


—  mis-statement  of— 

See  Libel        .       I.  L.  B.  36  Calc.  883 

—  questions  of — 

See  Concurrent  Judgments  on  Facts. 
See  Privy  Council  .    13  C.  W.  N.  830 
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"FACT—concId. 

questions  of— concld. 

See  Special  or  Second  Appeal — 
Grounds  of  Appeal — Questions  of 
Fact. 

PACTOKIES  ACT  (XV  OF  1881). 

ss.  12,  15  (1)  (e) — Fencing  machinery 

— Manager — Occupier — Liability.  The  accused, 
who  was  the  manager  of  a  ginning  factory  at 
Dhulia,  resided  in  a  part  of  the  premises  on  which 
the  factory  stood.  He  was  charged  under  s.  15  (i) 
(e)  of  the  Indian  Factories  Act  (XV  of  1881)  with 
having  neglected  to  fence  certain  machinery  in 
the  factory  ;  and  he  was  convicted  and  sentenced 
by  the  Magistrate,  On  appeal  the  Sessions^ Judge 
reversed  the  conviction  and  sentence  and  acquitted 
the  accused.  On  appeal  by  the  Government  of 
Bombay  against  this  order  of  acquittal :  Held,  that 
the  accused  was  not  liable  to  conviction  under  s.  15 
(i)  (e)  of  the  Indian  Factories  Act  (XV  of  1881), 
since  the  manager  of  a  factory  cannot  be  said  with 
truth  to  have  been  the  occupier  thereof.  Emperor 
V.  Rampratap  (1905)    .       I.  L.  R.  29  Bom.  423 

ss.  15  (g)  and  17,  prov.     1 — Faclo- 


PACTUM  VALET. 


doctrine  of — 


ries  Act  Amendment  Act  {XI  of  1S91) — Bengal  Mu- 
nicipal Act  {Bengal  Act  III  of  1S84),  ss.  320,  321— 
Liability  for  neglecting  to  keep  a  factory  in  a  cleaning 
state.  The  Inspector  of  Factories,  having  found  the 
latrines  of  the  Hastings  Mill  within  the  Seram- 
pore  Municipality  in  a  filthy  state,  instituted  a 
prosecution  against  the  manager  of  the  mill,  but 
the  prosecution  failed.  He  then  prosecuted  as 
representing  the  Municipal  Commissioners  of  Seram- 
pore  the  Chairman  of  the  Municipality,  who,  on 
conviction,  was  fined  R200for  "  neglecting  to  keep 
the  factory  free  from  effluvia  arising  from  a  privy  " 
under  the  provisions  of  the  Factories  Act  and  of  the 
Bengal  Municipal  Act,  s.  320.  Held,  that  the  con- 
viction of  the  Chairman  was  unsustainable  on  the 
finding  that  the  Municipality  and  the  occupier  of  th»' 
factory  were  jointly  responsible.  Held,  further, 
that  it  lay  upon  the  occupier  of  the  factory,  as  being 
primarily  liable  for  breach  of  any  of  the  provisions 
of  the  Factories  Act,  to  give  the  strictest  proof  of 
circumstances  exonerating  himself  from  the  habil- 
ity  in  order  to  fix  it  on  any  other  person.  Chair- 
man OF  THE  SeRAMPORE  MUNICIPALITY  V.  INSPEC- 
TOR OP  Factories,  Hooghly 

I.  L.  R.  25  Calc.  454 

FACTORS. 

See  Principal  and    Agent — Authority 

OP  Agents         .  4  W.  R.  P.  C.  1 

10  Moo.  I.  A.  229 

See  Principal  and   Agent — Commission 
Agents      .        I.  L.  R.  17  Bom.  520 

PACTORS'  ACT  (XX  OF  1844). 

See  Principal  and    Auent — Authokity 
op  Agents  1  Trd.  Jur.  O.  S.  17 

1 W.  R.  P.  C.  43  :  9  Moo.  I.  A.  140 


See     Hindu     Law — Adoption — FactUxM 
Valet,  doctrine  of. 

See     Hindu     Law — Family  Dwelling- 
house        .  4  B.  L.  R.  O.  C.   72 
FAIR  COMMENT. 

See  Defamation   I.  L.  R.  31  Bom.  293 
See  Libel         .     I.  L.  R.  36  Calc.  883 

See  Penal  Code,  ss.  499,  excep.  3,  6,  9  ; 
500,  52        .       I.  li.  R.  31  Bom.  29 

FALSE  CHARGE. 

See    Compensation — Criminal    Cases — 
To  accused,   on  Dismissal  of  Com- 
plaint       .         I.  L.  R.  30  Calc.  123 
I.  L.  R.  33  Calc.  1 
See  Complaint — 

Institution      of      Complaint,     and 
Necessary  Preliminaries  : 

I.  li.  R.  30  Calc.  415 

See  Criminal  Procedure  Code,  s.  195. 

I.  Ii.  R.  32  Calc.  180 
I.  Ii.  R.  33  Calc.  30 
Dismissal  op  Complaint — Power  op, 
AND     Preliminaries     to.     Dismis- 
sal .         .         6  C.  W.  N.  295 

See  Hindu  Law — ]VL\rriaoe — Right  to 
GIVE  IN  Marriage  and  Consent. 

I.  L.  R.  11  Bom.  247 
I.  L.  R.  22  Bpm.  812 

See  Penal  Code,  b.  211. 

Set  Penal  Code,  ss.  182,  211. 

I.  L.  R.  31  Bom.  204 
I.  Ii.  R.  34  Calc.  42 

See  Sanction  por  Prosecution — When 
Sanction  may  be  granted. 

5  C.  W.  N.  254 

giving  evidence  in  support  of — 

See  Abetment       .       9  B.  L.  R.  Ap.  16 

lo  C.  L.  R.  4 

1.  Penal  Code,  s.  211 — Know- 
ledge by  accused  of  offence.  To  establish  a  charge 
under  s.  211  of  the  Penal  Code,  it  is  necessary  to 
show  that  the  accused  knew  or  had  reason  to  believe 
that  an  offence  had  been  committed.  Queen  v. 
Bhitto  Kahar       .         .  1  Ind.  Jur.  O.  S.  123 

2. Knowledge      thai 

charge  is  false.  A  person  may  in  good  faith  insti- 
tute a  charge  which  is  subsequently  found  to 
false,  or  he  may,  with  intent  to  cause  injury  to  ai 
enemy,  institute  criminal  proceedings  against  hii 
believing  there  are  good  grounds  for  them,  but  ii 
neither  case  has  he  committed  an  offence  under  sj 
211  of  the  Penal  Code.  To  constitute  this  offence,' 
it  must  be  shown  that  the  person  instituting 
criminal  proceedings  knew  there  was  no  just  or 
lawful  ground  for  such  proceedings.  The  averment 
that  the  accused  knew  that  there   was    no   lawful 
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FALSE  CHARGE— cow<£?. 

ground  for  the  charge  instituted  is  a  most  material 
one.     Que  EN  v.  Chidda   .         .         3  M".  W.  327 

3.  False    charge    hy 

police  officer.  S.  211  of  the  Penal  Code  apphes  not 
only  to  a  private  individual,  but  also  to  a  police 
officer  who  brings  a  false  charge  of  an  offence  with 
intent  to  injure.  In  the  matter  of  the  petition  of 
Nabodeep  Chttndeb  Sirkab     .     11  W.  R.  Cr.  2 


4. 


False    charge    in 


petition  of  complaint.  If  the  charge  of  voluntarily- 
causing  hurt,  contained  in  a  petition  of  complaint 
is  wilfully  false,  and  made  with  intent  to  injure, 
then  the  complainant  is  legally  chargeable  with  the 
offence  described   in   e.    211   of  the   Penal   Code. 


Queen  v.  Mata  Dyal 
5. 


False 


4  K".  W.  6 

charge — 
Where  a 


False  information — Penal  Code,  s.  182. 
person  specifically  complains  that  another  man  has 
committed  an  offence,  and  does  so  falsely  with  the 
object  of  causing  injury  to  that  person,  he  is  guilty 
of  making  a  false  charge  of  an  offence  under  s.  211 
of  the  Penal  Code,  and  not  under  s.  182.  Empress 
V.  Abjun        .         .         .     I.  L.  R.  7  Bom.  184 


6. 


Compounding  of- 


fence— Discharge  of  accused  charged  under  s.  211 
upon  plea  of  original  charge  having  been  com- 
pounded. The  fact  that  an  offence  alleged  to  have 
been  committed  has  been  compounded  is  no  con- 
clusive answer  to  a  charge  made  against  the  prose- 
tor  under  s.  211  of  the  Penal  Code.  A  laid  a  charge 
against  M  for  wrongful  confinement.  The  police 
reported  the  case  as  a  false  one,  and,  A  not  appear- 
ing to  prove  his  complaint,  the  District  Magis^irate 
ordered  him  to  be  prosecuted  under  s.  211  of  the 
Penal  Code,  and  made  over  the  case  to  a  Deputy 
Magistrate.  Upon  the  hearing  of  such  charge,  A 
pleaded  that  he  had  compounded  the  original 
charge  laid  by  him  against  Jf ,  and  that  therefore  the 
charge  against  him  under  s.  211  could  not  lie.  The 
Deputy  Magistrate,  without  hearing  any  evidence, 
dismissed  the  case.  Held,  that  the  course  so  taken 
was  illegal,  as  such  plea  was  no  conclusive  answer 
to  a  charge  under  s.  211.  Queen-Empress  v.  Atar 
Ali      .         .         .         .1.  L.  R.  11  Calc.  79 


7. 


—    Specific         false 


charge.  Where  a  specific  false  charge  is  made,  the 
proper  section  for  proceedings  to  be  adopted  under 
is  s.  211  of  the  Penal  Code.  Queen-Empress  v. 
Jugal  Kishore         .         .     I.  L.  R.  8  All.  382 


8. 


Requisites       for 


offence — Making  false  charge.  To  constitute  the 
offence  of  making  a  false  charge  under  s.  211  of  the 
Penal  Code,  it  is  enough  thajb  the  false  charge  is 
made,  though  no  prosecution  is  instituted  thereon, 
provided  that  the  charge  is  not  pending  at  the  time 
of  the  offender's  trial.  Queen  v.  Suhhanna  Qaundan, 
1  Mad.  30,  followed.  Queen  v.  Bishoo  KariTc,  16 
W.  R.  Cr.  77,  distinguished.  Empress  v.  Abul 
Hasan  .         .         .  I.  L.  R.  1  All.  497 


Empress  v.  Salik 
9.    


I.L.R.  1  All.  527 

_      Requisites         to 


sustain  offence.     To  constitute  the  offence  of  pre- 


PALSE  CHARGE— cow/rf. 

f erring  a  false  charge  under  s.  211  of  the  Penal  Code, 
the  charge  need  not  be  made  before  a  Magistrate. 
Nor  need  the  charge  have  been  fully  heard  and  dis- 
missed ;  it  is  enough  if  it  is  not  pending  at  the  time 
of  trial.     Queen  v.  Subbanna  Gaundan 

1  Mad.  30 

s.c.  Queen  v.  Toobana  Gaundan 

1  Ind.  Jur.  O.  S.  136 


10. 


Code  of  Criminal 


Procedure  {Act  V  of  1898),  s.  20S — Order  directing 
issue  of  process  against  a  person  for  an  offence  of 
bringing  a  false  complaint  before  final  determination 
of  the  complaint,  propriety  of.  So  long  as  a  com- 
plaint is  not  dismissed  under  s.  203  of  the  Code  of 
Criminal  Procedure  or  otherwise  judicially  deter- 
mined, no  proceedings  can  be  instituted  under  s.  211 
of  the  Penal  Code  against  the  person  lodging  that 
complaint.  The  original  complaint  must  be  first 
disposed  of,  according  to  law,  before  such  proceed- 
ings can  be  taken.  Gunamany  Sapui  v.  Queen 
Empress      .         .         .         .       3  C.  W.  M".  758 


11. 


Making         false 


charge  to  Court  or  officer  having  no  jurisdiction.  It 
is  necessary  for  a  conviction  under  s.  211  of  the 
Penal  Code  that  the  false  charge  should  have  been 
made  to  a  Court  or  officer  having  jurisdiction  to  in- 
vestigate and  send  it  up  for  trial.  In  the  matter 
of  the  petition  of  Jamoona.  Empress  v.  Ja- 
MOONA  .     I.  L.  R.  6  Calc.  620  :  8  C.  L.  R.  215 


12. 


Charge      laid 


before  police  officer.  There  is  nothing  in  s.  211  of 
the  Penal  Code  which  hmits  the  penalty  there  im- 
posed to  cases  in  which  attempts  have  been  made  to 
substantiate  false  charges  in  a  Court  of  Justice.  A 
false  charge  made  before  the  police  is  therefore  pun- 
ishable under  this  section.     Ashrof  Ali  v.  Empress 

I.  L.  R.  5  Calc.  281 


13. 

police. 


Complaint      to 


^ To  prefer  a  complaint  to  the  police  in  res- 
pect of  an  offence  which  they  are  competent  to  deal 
with,  and  thereby  to  set  the  pohce  in  motion,  is  to 
institute  a  criminal  proceeding  within  the  meaning 
of  s.  211  of  the  Penal  Code.  Queen  v.  Bonomally 
SoHAi        .         .        .         .  5  W.  R.  Cr.  32 


14. 


Charge    made    to 


police— Penal  Code,  s.  182.  Ss.  182  and  211  of  the 
Penal  Code  distinguished.  The  latter  held  to  apply 
to  a  case  of  false  charge  in  which  the  accused  in  the 
present  case  had  appeared  before  the  poUce,  and 
charged  the  now  complainant  with  having  caused 
the  death  of  the  accused's  child  by  poisoning. 
Raffee  Mahomed  v.  Abbas  Khan 

8  W.  R.  Cr.  67 


15. 

police. 


Charge    made  to 


^„ Where  a  person  who  is  interested  in  tha 

matter  or  has  a  certain  official  responsibihty  says  to 
a  police  officer—**  A  tells  me  that  X  has  committed 
a  certain  offence  and  B  and  C  confirm  the  state- 
ment, and  I  accordingly  suspect  X"  and  foUovvs 
up  that  statement  by  an  application  to  have  X  s 
house  searched,  he  prefers  a  charge  against  X,  and 

6  s  2 
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FALSE  CHARGE— cowici. 

if  such  charge  be  false,  he  may  be  convicted  under 
s.  211,  Penal  Code.     Queen  v.  Hanooman  Lal 

19  W.  R.  Cr.  5 


16. 


Statement  made 


to  police  as  to  sus'picion  of  offence — Institution  of 
criminal  proceedings.  A  statement  made  to  the 
police  of  a  suspicion  that  a  particular  person  had 
committed  an  offence  is  not  a  "  charge  "  within  the 
meaning  of  s.  211  of  the  Penal  Code,  nor  does  it 
amount  to  the  institution  of  a  criminal  proceeding, 
and  the  person  making  the  statement  cannot,  on  the 
suspicion  being  proved  to  be  unfounded,  be  con- 
victed under  that  section.  In  the  inatter  of 
BRAaiANTJND  Bhuttacharjee    .    8  C.  L.  R.  238 


17. 


Charge    on    in- 


sufficient evidence.  It  is  not  sufficient  ground  for 
a  charge  under  s.  211  of  the  Penal  Code  that  a 
person  to  whom  a  wrong  has  been  done,  or  who  con- 
ceives that  a  wrong  has  been  done  to  him,  makes  a 
charge  or  complaint  upon  evidence  or  a  statement 
which  is  not  or  ought  not  to  be  sufficient  to  satisfy  a 
reasonable  mind,  if  in  truth  he  did  not  know  at  the 
time  he  made  the  complaint  that  there  was  no  just 
and  lawful  ground  for  making  it.  Queen  v.  Pran 
Kissen  Bid  .         .         .         6  W.  R.  Cr.  15 


18. 


False    charge  of 


burning  house.  Where  a  man  bums  his  own  house 
and  charges  another  with  the  offence  of  doing  so,  he 
should  be  convicted  and  sentenced  under  s.  21 1  (and 
not  under  s.  195)  of  the  Penal  Code.  Queen  v. 
Bhugwan  Ahtr  .         .         .        8  W.  R.  Cr.  65 


19. 


Charge    of     re- 


fusal to  give  stamped  receipt.  The  refusal  to  give 
a  stamped  receipt  for  money  paid  not  being  in  it- 
self an  offence  at  law,  to  make  a  false  charge  against 
a  party  of  refusing  to  give  such  a  stamped  receipt 
is  not  an  indictable  offence.  Reg.  v.  Gapau  kom 
KusAJi 1  Bom.  92 

20.  Instituting  cri- 
minal proceeding.  Under  s.  211,  Penal  Code,  "  in- 
stituting a  criminal  proceeding  "  may  be  treated  as 
an  offence  in  itself  apart  from  "  falsely  charging  " 
a  person  with  having  committed  an  offence.  Where 
a  person  is  charged  with  instituting  a  criminal  pro- 
ceeding, with  intent  to  cause  injury,  knowing  that 
there  was  no  just  or  lawful  ground  for  such  proceed- 
ing, it  is  for  the  prosecution  to  make  out  a  distinct 
case  against  him,  not  for  the  prisoner  in  the  first 
instance  to  show  that  he  had  just  or  lawful  ground. 
Queen  V.  Nobokristo  Ghosb  .     8  W.  R.  Cr.  87 

21.  Institution  of  cri- 
minal proceedings.  The  actual  institution  of  crimi- 
nal proceedings  on  a  false  charge  is  essential  to  the 
application  of  the  latter  part  of  s.  211  of  the  Penal 
Code,  and  if  a  person  only  makes  a  false  charge,  his 
case  falls  under  the  first  part  of  the  section,  irre- 
spective of  the  fact  that  the  false  charge  relates  to 
"  an  offence  punishable  with  death,  transportation 
for  life,  or  imprisonment  for  seven  years  or  up- 
wards."     EmPEHSS  v.  PlTAM  RaI 

I.  L.  R.  5  AU.  215 


FAIiSE^CHARGE— confi. 

22.     Institution     of 

criminal  proceedings.  Where  no  criminal  proceed- 
ing is  instituted  on  a  false  charge  of  an  offence  of  the 
nature  described  in  the  latter  part  of  s.  211  of  the 
Penal  Code,  the  person  malang  such  charge  is 
punishable  only  under  the  first  part  of  that  section. 
Empress  v.  Parahu         .         I.  L.  R.  5  All.  598 


23. 


A    false  charge 


before  the  police  is  a  false  charge  falling  within  the 
first  portion  of  s.  211  of  the  Penal  Code.  The 
latter  portion  of  s.  211  of  the  Penal  Code  is  confined 
to  cases  in  which  criminal  proceedings  have  been 
instituted,  and  does  not  apply  to  false  charges 
merely.  Empress  of  India  v.  Pitam  Rai,  I.  L.  R. 
5  All.  215 J  and  Empress  v.  Parahu^  I.  L.  R.  5  All. 
598,  followed.     Queen-Empress  v.  Kari^ni  Buksh 

I.  L.  R.  14  Calc.  633 


24. 


False         charge 


made  to  police — Institution  of  criminal  proceedings 
— Penal  Code,  s.  211.  A  person  who  sets  the  crimi- 
nal law  in  motion  by  making  a  false  charge  to  the 
police  of  a  cognizable  offence  institutes  criminal 
proceedings  within  the  meaning  of  s,  211  of  the 
Penal  Code  ;  and  if  the  offence  fall  within  the  de- 
scription in  the  latter  part  of  the  section,  he  is  liable 
to  the  punishment  there  provided.  Karim  Buksh 
v.  Queen-Empress  I.  L.  R.  17  Calc.  574 


25. 


False    charge  of 


offence  punishable  with  death — Criminal  proceed- 
ings, necessity  for  institution  of.  To  constitute  the 
offence  defined  in  the  second  paragraph  of  s.  211  of 
Act  XLV  of  1860,  it  is  necessary  that  criminal  pro- 
ceedings should  be  instituted.  Where  the  offence 
committed  does  not  go  further  than  the  making  of  a 
false  charge  to  the  police,  the  making  of  such  charge 
does  not  amount  to  the  institution  of  criminal  pro- 
ceedings, and  the  offence  committed  will  fall  within 
the  first  paragraph  of  s.  211,  notwithstanding  that 
the  offence  so  falsely  charged  may  be  one  of  those 
referred  to  in  the  second  paragraph  of  that  section. 
Queen-Empress  v.  Pitam  Rai,  I.  L.  R.  5  All.  215, 
and  Queen- Empress  v.  Parahu,  I.  L.  R.  5  All.  59S, 
followed.  Karim  Buksh  v.  Queen-Empress,  I.  L.  R. 
17  Calc.  574,  dissented  from.  Queen-Empress  v. 
BisHESHAR     .         .         .       I.  L.  R.  16  All.  124 


26. 


False    charge    of 


dacoity  made  to  a  police  station-house  officer — In- 
stitution of  criminal  proceedings.  A  false  charge  of 
dacoity  was  made  to  a  police  station-house  officer, 
who,  after  some  investigation,  referred  it  to  the  Ma- 
gistrate as  false,  and  the  Magistrate  ordered  the 
charge  to  be  dismissed  without  taking  any  action 
against  the  parties  impHcated.  The  i>erson  who 
preferred  the  charge  was  now  tried  under  Penal 
Code,  s.  211,  and  was  found  to  have  acted  with  the 
intent  and  the  knowledge  therein  mentioned,  and 
he  was  convicted  and  sentenced  to  four  years' 
rigorous  imprisonment.  Held,  that  the  prisoner  had 
instituted  criminal  proceedings  within  the  meaning 
of  that  section,  and  that  the  conviction  and  sen- 
tence were  in  accordance  with  law.  Queen-Em- 
press v.  Nanjunda  Rau  .  I.  L.  R.  20  Mad.  79 
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27. False    report  hp 

a  police-ofjicer — Criminal  Procedure  Code  {Act  V  of 
1898),  s.  195 — Sanction.  Where  a  police-officer 
made  a  false  report  regarding  a  certain  offence 
which  the  Magistrate  found,  after  hearing  the  evi- 
dence, to  be  false,  and  thereupon  sanction  was 
given  for  the  prosecution  of  the  police-officer 
under  s.  211  of  the  Penal  Code: — Held,  that  it 
could  not  be  said  that  the  police-officer  instituted 
or  caused  to  be  instituted  any  criminal  proceedings 
against  any  person,  and  therefore  the  sanction 
for  the  prosecution  of  the  police-officer  under  s. 
211,  Penal  Code,  was  bad  in  law.  Thaktjr  Tewa- 
KY  v,  Queen-Empress  .         .      4  C.  W.  !N".  347 


28. 


Penal 


Code, 


ss.  211,  499,  and  500 — Falsely  charging  a    person 
u-ith    an  offence — Defamatory  statement  made  by  a 
person  examined  in  the  course  of  an  official  or  depart- 
mental   inquiry — Witness — Privilege — Qiialified  pri- 
vilege— Criminal   Procedure  Code  {1882),  ss.  191  and 
197.     The  complainant  was  Deputy  Collector    and 
first  class   Magistrate  of  Bijapur.     Certain  petitions 
said  to  emanate  from  the  accused  were  received   by 
Government  charging  the  complainant  with  bribery 
and   corruption.     Government  thereupon    ordered 
jMr.     Monteath,    Collector   and   Magistrate   of   the 
district,  to  inquire  into  the  matter.     Mr.    Monteath 
enforced    the  attendance  of  the  accused  by  writing 
to  the  police,  who  brought  the  accused  before   him. 
In    answer  to  questions  put  to  him,   the  accused 
denied  having  sent    any  petition  to    Government, 
but  stated  that  he  had  paid  a  bribe  to  the  complain- 
ant to  secure  the  acquittal  of  his  son,  who  was  then 
on    his  trial  on  a  charge  of  theft  before  him.     Mr. 
^Monteath  examined  other  witnesses,  and    reported 
the   result  of  his  inquiry  to  Government.     Govern- 
ment permitted  the  Deputy  Collector  to  prosecute 
the    accused,  and  he  accordingly  lodged  a  complaint 
against  the  accused  for  defamation  under  s.  500   of 
the  Penal    Code  (XLV  of  1860)  in  having  stated  to 
Mx.  Monteath,  in  the  course  of  the  inquiry,  that   he 
(the  complainant)    had  accepted  a  bribe  from  him. 
The  trying  Magistrate  was  of  opinion  that  the    off- 
ence fell  under  s.  211  of  the  Penal  Code.     He  at  first 
framed  charges  both  under  ss.  211  and    600.     But 
subsequently    he  struck  out  the  charge  of  defama- 
tion under  s.  500,  and  convicted  the  accused   under 
s.    211  of  making  a  false  charge.     On  appeal,  the 
Joint   Sessions   Judge   was   of   opinion   that     the 
charge  under  s.  211  could  not  be  maintained,  as  the 
accused  had  not  made  any  "  false  charge  "  to    a 
Court    or  officer  having  jurisdiction  to  investigate 
it.     As  regards  the  charge  of  defamation,  he  was   of 
opinion    that  the  fact  of  bribery  was  not  proved. 
But  he  held  that  in  making  the  statement  to    Mr. 
Monteath   the  accused  had  acted  in  good  faith,  and 
that  his  case  fell  under  excep.  8  to  s.  499  of  the 
Penal    Code.     He  therefore  reversed  the  conviction 
under  s.  211,  and  acquitted  the  accused  of   defama- 
"tion   under  s.  600  of  the  Code.     Against  this  order 
[of  acquittal,   Government  appealed  to  the    High 
•Court.     Held,    that  the  accused  was  guilty  of  defa- 
fanation.     Held^  also,  that  s.  211  of  the  Penal    Code 
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had  no  application  to  the  present  case.  The  ac- 
cused was  brought  before  Mr.  Monteath  against  his 
wilJ.  He  did  not  make  any  complaint  before  that 
oflicer ;  and  though  what  he  stated,  in  answer  to 
questions  put  to  him,  was  defamatory,  the  impu- 
tations  did  not  constitute  a  "  false  charge  "  within 
the  meaning  of  s.  211,  as  he  did  not  intend  to  set 
the  criminal  law  in  motion.  Per  Ranade,  J  — 
The  words  "  falsely  charging"  in  s.  211  must  be 
construed  along  with  the  words  which  speak  of  the 
institution  of  proceedings."  These  latter  words 
are  obviously  used  in  a  technical  and  exclusive 
sense,  and  the  same  restricted  sense  must  be  given 
to  the  words  which  relate  to  a  false  charge  as  im- 
plying a  false  complaint.  Karim  Buhsh  v.  Queen- 
Empress,  I.  L.  R.  17  Calc.  574,  followed.  Held, 
also,  that,  m  the  absence  of  sanction  from  Govern- 
ment, the  inquiry  held  by  Mr.  Monteath,  the  Dis- 
trict Magistrate,  was  not  a  taking  cognizance  of 
the  offence.     Queen-Empress  v.  Karigowda 

I.  L.  R.  19  Bom.  51 


29. 


Prosecution   un- 


der s.  182— Rejection  of  complaint  with  reference 
to  police  report.  K  made  a  report  at  a  police- 
station  accusing  R  oi  b.  certain  offence.  The  police 
having  reported  to  the  Magistrate  having  jurisdic- 
tion in  the  matter  that  in  their  opinion  the  offence 
was  not  established,  the  Magistrate  ordered  the  case 
to  be  "  shelved."  K  then  preferred  a  complaint  to 
the  Magistrate,  again  accusing  R  of  the  offence. 
The  Magistrate  rejected  the  complaint  with  refer- 
ence to  the  police  report.  Subsequently  R,  with 
the  sanction  of  the  police  authorities,  instituted 
criminal  proceedings  against  K  under  s.  182  of  the 
Penal  Code  in  respect  of  the  report  which  he  had 
made  at  the  police  station,  and  K  was  convicted 
under  that  section.  Held,  that,  before  proceeding 
against  K,  the  Magistrate  should  have  fully  inves° 
tigated  and  shifted  his  complaint  for  himself,  and 
should  not  have  abrogated  the  functions  imposed 
on  him  by  law,  because  the  police  had  reported 
against  the  entertainment  of  the  case.  The  views 
expressed  in  Government  v.  Karimdad,  I.  L.  R.  6 
Calc.  496,  concurred  in.  Empress  v.  Radha 
KiSHAN  .  .  .  .  I.  L.  R.  5  All.  36 
30. Report    of   police 


— Absence  of  judicial  proceeding — Criminal  Proce- 
dure Code  {Act  V  of  1898),  ss.  157, 159.  Where  the 
petitioner  laid  information  to  the  police  charging 
a  certain  person  with  criminal  trespass  in  his  house 
to  commit  a  particular  offence  and  the  police 
reported  that  they  did  not  believe  the  object  was  to 
commit  the  offence  stated,  but  that  they  were  not 
disinclined  to  believe  the  charge  of  trespass,  where- 
upon the  Magistrate  called  upon  the  petitioner  to 
prove  his  case,  and  the  latter  appeared  and  declined 
to  take  any  further  proceedings ;  the  Magistrate 
then  took  evidence  and  directed  the  prosecution  of 
the  petitioner  under  s.  211,  Penal  Code  : — Held,  that 
there  was  no  judicial  proceeding  before  the  Magis- 
trate, and  the  order  under  s.  476,  Criminal  Proce- 
dure  Code,  directing  the  prosecution  of  the  peti- 
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tioner  was  bad.  That  s.  159,  Civil  Procedure  Code, 
had  no  application  to  the  present  case  ;  an  inquiry 
can  only  be  made  under  that  section  only  on  a 
report  submitted  within  the  terms  of  s.  157  and  the 
police  report,  and  this  case  was  not  of  that  descrip- 
tion.   MoTJX,!  Dunzi  V.  Natjrangi  Lall 

4  C.  W.  N.  351 


31. 


Charge  made   on 


report  of  police  that  case  was  false — Charge  of  giving 
false  information.  A  commitment  for  trial  under 
the  provisions  of  s.  211  of  the  Penal  Code,  for  know- 
ingly instituting  a  false  charge  with  intent  to  injure 
the  persons  accused,  is  not  illegal  merely  because 
the  complaint  which  the  accused  made  has  not  been 
judicially  enquired  into,  but  is  based  on  the  report 
of  the  police  that  the  case  was  a  false  one.  Em- 
press V.  Salik  Roy       .      I.  L.  R.  6  Calc.  582 

8  C.  L.  R.  255 


32. 


Enquiry        into 


truth  of  charge — Criminal  Procedure  Code,  1872, 
s.  471.  A  petition  was  presented  to  the  Joint 
Magistrate  charging  the  police  ^^ith  having  made  a 
false  report  of  an  investigation  which  they  had  been 
directed  to  make  at  the  instance  of  the  petitioner. 
The  Joint  Magistrate,  after  reading  the  police  report, 
rejected  the  petition,  and  directed  the  petitioner  to 
be  prosecuted  under  s.  211  of  the  Penal  Code  for 
having  made  a  false  charge.  Held,  that  the  Joint 
Magistrate  should  not  have  made  the  order  Mithout 
first  instituting  an  enquiry  into  the  truth  of  the 
complaint  such  as  is  required  by  s.  471  of  the  Code 
of  Criminal  Procedure.  Queen  v.  Oour  Mohun 
iSing,  16  W.  R.  44  :  and  In  the  matter  of  Nissar 
H ossein,  25  W.  R.  10,  considered.  In  the  matter  of 
Choolhaie  Telee  .         .        2  C.  li.  R.  315 

33. Dismissal  of  com- 
plaint— Criminal  Procedure  Code  {Act  X  of  1872), 
ss.  470  and  471.  Where  a  charge  had  been  pre- 
ferred against  a  person,  and  the  Magistrate  before 
\^'hom  it  was  heard,  after  hearing  the  statement  of 
the  complainant,  but  not  those  of  the  witnesses, 
dismissed  the  complaint ;  and  subsequently,  on  the 
application  of  the  person  charged,  granted  him 
leave  under  s.  470  to  prosecute  the  complainant  for 
bringing  a  false  charge  : — Held,  that  the  proceedings 
were  not  irregular,  and  that  the  Magistrate  was 
justified  in  acting  as  he  had  done.  Held,  also,  that 
there  is  a  distinction  in  the  proceedings  to  be  adopt- 
ed when  a  sanction  is  given  under  s.  470,  and  the 
institution  by  the  Court  of  its  own  motion  of  pro- 
ceedings under  s.  471.  Nissar  H ossein  v.  Ramgo- 
lam  Singh,  25  W.  R.  Cr.  10,  dissented  from.  In 
the  matter  of  Gyan  Chunder  Roy  v.  Protap 
Chunder  Dass       .         .     I.  L.  R.  7  Calc.  208 

8  C.  Ij.  R.  267 

34. Allowing  oppor- 
tunity to  show  grounds  for  charge.  Where  a  person 
is  charged  under  s.  211  of  the  Penal  Code  with  hav- 
ing, with  intent  to  injure,  falsely  charged  another 
with  an  offence  knowing  that  there  is  no  ust  and 
lawful  grounds  for  the  same,  the  party  accused 
ehould  be  allowed  to  show  the  information  on  which 
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he  acted,  and  the  Judge  ought  not  only  to  be  satis 
fied  that  the  facts  alleged  as  the  ground  for  making 
the  charge  are  in  themselves  untrue  and  insuffi- 
cient, but  also  that  they  were  known  to  be  such  to 
the  accused  when  the  charge  was  made  by  him. 
Reg.  v.  Nevalmal  valad  Umedmal 

3  Bom.  Cr.  16 


35. 


False     charge — 


;    Criminal   Procedure  .Code  {Act  X  of  1872),  ss.  146, 
147.     Where  a  Magistrate    dismisses  a  complaint 
as  a  false  one  under  s.  147  of  the  Criminal  Procedure 
j    Code  and  decides  to  proceed  against  the  complain- 
j    ant  under  s.  471   for   making  a  false  charge,  he  is 
!    not  bound  before  so  proceeding  to  give  the  com- 
j    plainant  an  opportunity  of  substantiating  the  truth 
j    of  the  complaint,  by  being  allowed  to  produce  evid- 
ence before  him.     Empress  v.  Bhawani  Prasad 

I.  L.  R.  4  All.  18a 


36. 


Prosecutio7i     for 


making  a  false  charge — Opportunity  to  accused  to 
prove  the  truth  »/  charge.  Before  a  person  can  be 
put  upon  his  trial  for  making  a  false  charge  under 
s.  211  of  the  Penal  Code,  he  must  be  allowed  an 
opportunity  of  proving  the  truth  of  the  complaint 
made  by  him  ;  and  such  an  opportunity  should  be 
afforded  to  him,  if  he  desires  to  take  advantage  of  it, 
not  before  the  poUce,  but  before  the  Magistrate. 
Government  v.  Karimdad   I.  L.  R.  6  Calc.  496 

7  C.  L.  R.  467 

37 


Sanction  to  prose- 
cution for  making  false  charge.  A  sanction  for  a 
;  prosecution  for  making  a  false  cliarge  under  s.  211 
:  of  the  Penal  Code,  without  hearing  all  the  witnesses 
whom  the  person  accused  of  making  the  false  charge 
wishes  to  produce,  is  illegal.  The  Hight  Court  has 
power  to  quash  an  illegal  commitment  at  any  stage 
of  the  case.     Empress  v.  Shiuo  Behara 

I.  L.  R.  6  Calc.  584 
8  C.  L.  R.  265 

38.  Opportuviiy       of 

I    substantiating  charge.     Upon  a  trial  for  bringing  a 
1    false  charge  with  intent  to  injure,  it  appeared  that 
I    the  original  complaint  was  lodged  in  the  Court  of 
i    the  Extra  Assistant  Commissioner,  and  a  local  in- 
;    quiry  by  a  competent  police  officer  was  directed. 
'    The  officer  reported  that  the  charge  was  false,  and 
recommended  that  the  prisoner  should  be   prose- 
!    cuted.     The  Extra  Assistant  Commissioner  ordered 
j    the  papers  to  be  sent  to  the  Deputy  Commissioner 
I    who  ordered  the  prosecution,  and  the  prisoner  was 
convicted.     //gW.  that  the  conviction  was  bad.    The 
Extra  Assistant  Commissioner  should,  on  receipt  of 
the  report  of  the  poUce,  have  communicated  it» 
contents  to  the  prisoner  and  afforded  her  an  oppor- 
tunity of  substantiating  her  complaint,  and  should 
then   have  decided  the  case.     In  the  matter  of  the 
petition  of     Sokhina    Bibi.     Empress    v.    Grish 
Chunder  Nundi         .         .     I.  L.  R.  7  Calc.  ST 

8  C.  L.  R.  387 


39. 


Opj/ortunity     of 


suhatantialing    charge.     A    Magistrate    should    not 
direct  a  prosecutor  to  be  put  upon  his  trial  under 
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s.  211  of  the  Penal'Code  without  first  giving  him  an 
opportunity  of  obtaining  a  judicial  enquiry  into  the 
charge  originally  preferred  by  him.  In  the 
matter   of    the    petition    of     Gieidhari    Mundal. 

GmiDHAEI   MUNDUL   V.    UcHIT    JhA 

I.  L.  B.  8  Calc.  435 
10  C.  li.  E.  46 

NissAR  HossEiN  V.  Ramgolum  Singh 

25  W.  R.  Cr.  10 
See  Qfeen  v.  Gour  Mohun  SiIngh 

16  W.  R.  Cr.  44 


40. 


Enquiry         into 


truth  of  charge.  Where  a  charge  of  theft  was  re- 
ported by  the  police  to  be  false  : — Held,  that  the 
Magistrate  ought  first  to  have  enquired  into  the 
charge  of  theft  and  passed  some  orders  upon  it  be- 
fore proceeding  under  s.  211  of  the  Penal  Code  to 
enquire  into  the  oflience  of  false  charge.  In  the 
matter  of  Bishoo  Barik      .  16  W.  R.  Cr.  77 


41. 


Enquiry         into 


truth  of  charge — Penal  Code,  s.  182.  J  complained 
to  the  police  that  she  had  been  raped  by  R.  The 
poUce  having  reported  the  charge  to  be  false,  cri- 
minal proceedings  were  instituted  against  her  under 
s.  182  of  the  Penal  Code.  In  the  meantime  J  made 
a  complaint  in  Court,  again  charging  B  with  rape. 
This  complaint  was  not  disposed  of,  but  the  pro- 
ceedings against  her  under  s.  182  of  the  Penal  Code 
were  continued,  and  she  was  eventually  convicted 
under  that  section.  Held,  setting  aside  the  convic- 
tion and  directing  that  J's  complaint  should  be 
disposed  of,  that  such  complaint  should  have  been 
disposed  of  under  s.  211  before  proceedings  were 
taken  against  her  under  s.  182.     Empress  s.  Jamni 

I.  L.  R.  5  All.  387 


42. 


Preliminary  en- 


quiry— Criminal  Procedure  Code,  1872,  s.  471 — 
Penal  Code,  s.  182.  An  oiffence  under  s.  211  of  the 
Penal  Code  includes  an  offence  under  s.  182  ;  it  is 
therefore  open  to  a  Magistrate  to  proceed  under 
either  section,  although,  in  cases  of  a  more  serious 
nature,  it  may  be  that  the  proper  course  is  to  pro- 
ceed under  s.  211.    Bhokteram  v.  Heera  Kolita 

I.  li.  R.  5  Calc.  184 


43. 


False     informa- 


tion to  police — Pejial  Code,  s.  182 — Charge  found 
false  hy  police.  Where  a  person  has  instituted  a 
charge  found  to  be  false  by  the  police,  a  Magistrate, 
except  under  exceptional  circumstances,  is  not  justi- 
fied merely  on  a  perusal  of  a  police  report,  which 
has  found  the  charge  made  to  be  false,  in  prosecut- 
ing the  person  by  whom  such  charge  was  preferred, 
summarily  under  s.  182  of  the  Penal  Code,  but 
should  proceed  under  s.  211.  When  a  charge  is 
pronounced  false  by  the  police,  no  proceedings 
should  be  taken  by  a  Magistrate  .suo  motu,  until  a 
reasonable  interval  has  shown  that  the  complainant 
accepts  the  result  of  the  investigation.  In  the 
matter  of  Russic  Lall  Mullick  .  7  C.  L.  R.  382 

In  the  matter  of  Biyogi  Bhagut  4  C.  L.  R.  134 
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44, 


Dismissal        of 


complaint  without  giving  complainant  opportunity 
to  prove  it  true.  A  charge  laid  against  certain  per- 
sons before  the'police  having  been  reported  false  by 
that  body,  the  person  who  made  the  charge  com- 
plained to  the  Magistrate  of  the  district  who  directed 
a  fresh  investigation.  The  charge  was  again  re- 
ported false.  The  complainant  thereupon  filed  a 
petition,  in  which  he  alleged  that  the  second  inves- 
tigation had  not  been  properly  conducted,  and 
asked  that  further  evidence  might  be  taken  by  a 
specified  officer.  No  further  investigation  having 
taken  place,  the  complainant  was  ordered  to  be 
prosecuted  under  s.  211  of  the  Penal  Code,  and  on 
trial  was  convicted  and  sentenced.  On  appeal  to 
the  High  Court,  it  was  held  that  the  conviction  was 
illegal,  inasmuch  as  an  opportunity  had  not  been 
afforded  to  the  accused  of  producing  all  his  evidence 
in  support  of  the  charge  made  by  him.  In  the 
matter  of  Russich  Lall  Mullick,  7  C.  L.  R.  382,  and 
In  the  matter  of  Biyogi  Bhagut,  4  C.  L,  R.  134, 
followed.  Per  Maclean,  J.  The  proper  principle 
which  should  guide  a  Magistrate  is  that,  if  no  com- 
plaint is  made  before  him  after  a  reasonable  time 
has  elapsed  from  the  conclusion  of  a  police  enquiry, 
he  would  be  justified  in  proceeding  against  a  person 
who  has  made  a  complaint  to  the  police  which  has 
been  found  to  be  false ;  but  if  a  complaint  is  made, 
that  complaint  must  be  dealt  with  judicially.  It 
is  unfair  even  then  to  proceed  against  the  com- 
plainant without  hearing  any  witnesses  whom  he 
may  wish  to  examine.  Per  Mitter,  J.  Although 
a  Magistrate  has  power  under  s.  147  of  the  Criminal 
Procedure  Code  to  dismiss  a  complaint  without  exa- 
mining witnesses,  yet  in  such  a  case  no  sanction  for 
prosecution  under  s.  211  of  the  Penal  Code  should 
be  granted.  See  In  the  matter  of  Gyan  Chunder 
Roy,  8  C.  L.  R.  267.  In  the  matter  of  Chukradar 
PoTTi 8C.  L.  R.  289 

45.  Conviction       hy 


Sessions  Court — Opportunity  not  given  to  accused  to 
prove  charge  before  Magistrate.  R  made  a  complaint 
of  theft  against  S  to  the  police.  The  police  referred 
the  case  as  false  to  the  Magistrate.  The  Magistrate 
summonedfi?  and  examined  him,  but  gave  him  no 
opportunity  to  prove  the  charge  by  calling  the 
witnesses  named  by  him.  Ihe  Magistrate  then 
ordered  the  case  to  be  struck  off  the  file  and  gave 
sanction  to  prosecute  R.  R  was  subsequently 
brought  before  the  same  Magistrate  and  committed 
to  the  Sessions,  and  convicted  by  the  Sessions  Court 
under  s.  21 1  of  the  Penal  Code.  Held,  that,  although 
R  had  no  opportunity  of  proving  this  case  before  he 
was  himself  tried,  the  conviction  was  not  illegal. 
Government  v.  Karimdad,  I.  L.  R.  6  Calc.  496,  dis- 
tinguished.    Ramasami  v.  Queen- Empress 

I.  L.  R.  7  Mad.  292 


46. 


Prosecution    for 


making  a  false  charge — Opportunity  to  accused  to 
prove  the  truth  of  charge — Criminal  Procedure  Code 
s.  195.  A  complaint  of  ofifences  under  ss.  323  and 
379  of  the  Penal  Code  was  referred  to  the  police  for 
enquiry.     The   police  reported  that  the  charge  was 
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FALSE  CHAHGE— cori<<f. 

a  false  one,  and  thereupon  the  Magistrate  of  the 
district  passed  an  order  under  s.  195  of  the  Criminal 
Procedure  Code,  directing  the  prosecution  of  the 
complainants  for  making  a  false  charge  under  g.  211 
of  the  Penal  Code.  Heldf  that  the  order  under  s.  195 
of  the  Criminal  Procedure  Code  should  not  have 
been  passed  until  the  complainants  had  been 
afforded  an  opportunity  of  proving  their  case,  which 
had  been  thrown  out  merely  on  the  report  of  the 
police.  Oovernment  v.  Karimdad,  I.  L.  R.  6  Cole. 
496,  referred  to.     Queen- Empress  v.  Gang  a  Ram 

I.  L.  R.  8  All.  38 


47. 


48. 


False  complaint 


Criminal  Proce- 


dure Code  (Act  X  of  1882),  s.  191 — Cognizance  of  an 
offence  on  suspicion — Police  report — False  charge. 
Prosecution  for,  without  first  enquiring  into  truth  of 
original  complaint.  A  person  having  laid  an  in- 
formation before  the  police,  the  ix)lice  reported  the 
case  as  false ;  the  informant  then  appeared  before 
a  Magistrate,  asking  that  his  case  might  be  investi- 
gated and  his  witnesses  summoned.  This  appli- 
cation was  refused,  and  the  Magistrate,  after  perus- 
ing the  police  report,  passed  an  order  directing 
him  to  be  prosecuted  under  s.  211  of  the  Penal  Code. 
Held,  that  the  application  to  the  Magistrate  was 
"  a  complaint  "  within  the  meaning  of  s.  191  of  the 
Criminal  Procedure  Code  into  which  the  Magistrate 
was  bound  to  have  enquired.  A  Magistrate  may 
take  cognizance  under  s.  191  of  the  Criminal  Pro- 
cedure Code  of  an  offence  brought  to  his  notice  by  a 
police  report  which  affords  ground  for  a  suspicion 
that  an  offence  has  been  committed  ;  but  as  a 
matter  of  sound  judicial  discretion,  a  Magistrate 
should  not  so  proceed  and  direct  that  the  person 
suspected  be  tried  until  some  person  aggrieved  has 
complained,  or  until  he  has  before  him  a  police 
report  on  the  subject  based  on  an  investigation 
directed  to  the  offence  to  be  tried,  and  in  cases  of 
alleged  false  charges  until  it  is  clear  that  the  original 
charge  has  been  either  heard  and  dismissed  or 
abandoned.  And  before  the  order  to  prosecute  for 
the  false  charge  is  made,  the  person  who  made  the 
original  charge  should  be  offered  an  opportunity  of 
supporting  it  or  abandoning  it.  Queen- Empress 
V.  Sham  Lall        .         .     I.  L.  R.  14  Calc.  707 


to  police.  The  accused  complained  to  the  police 
that  A  and  B  had  robbed  him.  After  inquiry  the 
police  reported  to  the  Magistrate  that  the  charge 
was  false.  The  Magistrate  thereupon  struck  off 
the  case  without  holding  any  further  inquiry  him- 
self. The  accused  was  subsequently  charged  and 
convicted  under  s.  211  of  the  Penal  Code  of  making 
a  false  charge.  On  appeal  it  was  contended  that, 
as  the  accused  had  not  been  given  an  opportunity 
of  substantiating  his  complaint  before  a  Magistrate, 
his  prosecution  was  illegal,  or  at  the  most  he  ought 
to  have  been  charged  under  s.  182,  and  not  s.  211. 
Held,  that,  in  order  to  constitute  an  offence  under 
s.  211,  it  was  not  necessary  that  the  complaint 
should  be  made  to  a  Magistrate.  It  was  enough  [ 
that  it  was  made  to  the  police  authorities  and  re- 
lated  to  a  cognizable  offence,  and  that  action  was    ; 


FALSE  CHARGE— con^c^. 

thereupon  taken  by  the  police.  Held,  also,  that  the 
fact  that  no  opportunity  was  allowed  to  the  accused 
by  the  Magistrate  to  substantiate  his  complaint 
before  striking  it  off  was  not  a  circumstance  which 
invalidated  the  commitment  duly  made,  and  the 
conviction  otherwise  good  could  not  be  set  aside  on ' 
account  of  such  omission.  The  trial  before  the  com- 
mitting Magistrate  and  in  the  Sessions  Court  give 
ample  opportunity  to  the  accused  to  substantiate 
his  complaint,  and  he  was  not  prejudiced  by  the 
omission.     Queen-Empress  v.  Jijibhai  Govind 

I.  L.  R.  22  Bom.  596 

49.  Procedure     before 

framing  charge.  Procedure  before  framing  a  charge, 
under  s.  211  of  the  Penal  Code,  of  the  offence  of 
making  a  false  charge  with  intent  to  injure  consi- 
dered. In  the  matter  of  the  petition  of  Gaur 
MoHUN  Singh      .        .         .      8  B.  L.  R.  Ap.  11 

s.c.  Queen  v.  Goxjr  Mohun  Singh. 

16W.  R.  Cr.  44 


50. 


False      charge^ 


conviction  on — Eniry  of,  in  calendar.  When  a  pri- 
soner is  convicted  of  having  made  a  false  charge  of 
an  offence,  the  nature  of  the  false  charge  should  he 
stated  in  the  finding  and  entered  in  the  calendar. 
Reo.  v.  Arjun       .         ...     1  Bom.  87 


51. 


Information  given 


to  police — Record.  Where  the  charge  is  one  of 
instituting  a  false  charge  of  an  offence  with  intent 
to  injure,  the  actual  information  which  the  prisoner 
made  at  the  thannah  ought  to  be  given  in  evidence 
and  form  part  of  the  record.     Queen  v.  Hoolasb. 

23  W.  R.  Cr.  32 


52. 


Peruil  Code  {Act 


XLV  of  1860),  8.  211~-Code  of  Criminal  Procedure 
(Act  V  of  1898),  ss.  4  (h),  195,  476—Oivijig  false 
information  to  police  of  an  offence,  order  for  pro- 
secution for — ** Complaint,''  meaning  of — Judicial 
proceeding — Jurisdiction  of  Magistrate — Procedure, 
Where,  upon  a  police-report  that  a  complaint 
is  false,  the  complainant  is  called  upon  to  show 
cause  why  he  should  not  be  prosecuted  under  s.  211 
of  the  Penal  Code,  he  appears,  and  the  Magistrate 
examines  him  and  his  witnesses,  and  upon  that 
evidence  comes  to  the  conclusion  that  the  charge  is 
false,  he  can  then  proceed  under  s.  476  of  the  ODde 
of  Criminal  Procedure  and  direct  a  prosecution. 
Mouli  Durzi  v.  Naurangi  Lall,  4.  C.  W.  N.  35, 
distinguished.  The  Magistrate  does  not  exercise 
a  proper  discretion  when,  on  receipt  of  a  police- 
report  that  the  complaint  is  false,  he  forthwith 
orders  the  complainant  to  be  prosecuted  under  s. 
311  of  the  Penal  Code.  The  complainant  should 
be  given  a  reasonable  time  and  full  opportunity  to 
prove  his  case  before  sanction  is  given  for  his  pro- 
secution. The  presentation  of  a  petition  by  the 
complainant  that  his  complaint  should  be  inquired 
into,  is  in  effect  a  complaint  within  the  meaning  of 
s.  4,  cl.  (h),  of  the  Code  of  Criminal  Procedure  ;  and 
the   Magistrate  is  bound  to  hold  a  full  judicial  in- 
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quiry  into  the  matter  before  proceeding    further- 
Lalji  Gope  v.  Giridhari  Chaudhuri  (1900) 

5  C.  W.  N.  106 


53. 


-It  is  improper  for 


A  Magistrate  to  convict  a  person  of  an  offence  under 
s.  211  of  the  Penal  Code  in  a  summary  proceeding. 
Parsi  Hajra  v.  Bandhi  Dhanue  (1900) 

I.  L.  B.  28  Cale.  251 


54. 


-^ Penal  Code  {Act 


XLV  of  1860),  ss.  182,  211— False  charge  to  police 
of  cognizable  offences-False  information  to  public 
servant  with  intent  to  use  his  lawful  power  to  the 
injury  of  another — Charge  partly  true  and  partly 
false — Charge  if  maintainable — Reference  by  Presi- 
dency Magistrate — Criminal  Procedure  Code  {Act  V 
of  1898),  s.  432.  When  a  false  charge  is  made  to 
the  poUce  of  a  cognizable  offence,  the  offence  com- 
mitted by  the  person  making  the  false  charge  falls 
within  the  meaning  of  s.  211  of  the  Penal  Code,  and 
not  8.  182.  Karim  Bulcsh  v.  Queen-Empress,  I.  L. 
R.  17  Calc.  574,  followed.  Section  211  of  the 
Penal  Code  contemplates  a  charge  which  is  indi- 
visible in  its  nature.  To  judge  whether  a  com- 
plaint, part  of  which  is  true  and  part  of  which  is 
false,  falls  under  the  section,  the  nature  of  the  com- 
plaint or  charge  made  by  the  accused  has  to  be 
considered  ;  in  other  words,  whether  the  complaint 
is  substantially  true  or  whether  it  is  substantially 
false.  No  precise  rule  or  principle  can  be  laid  down 
in  respect  of  the  question,  and  each  case  must 
depend  upon  its  own  circumstances.  Giridhari 
Naik  v.  EMPRaes  (1901)        .         5  C.  W.  IS.  727 

55. Complaint — Dis- 
missal of  complaint  as  false,  vexatious  and  malici- 
ous— False  charge  with  intent  to  injure — Prosecu- 
tion— Cornpensation — Criminal  Procedure  Code  {Act 
V  of  1898),  s.  250.  Where,  in  a  criminal  trial,  it  is 
found  by  the  Magistrate  that,  owing  to  the  previous 
relations  between  the  principles  of  the  complainant 
and  the  accused,  the  complaint  made  was  both 
false  and  malicious  and  made  with  some  deUbcra- 
tion,  and  that  the  comj)lainant,  with  intent  to  cause 
injury  to  the  accused,  instituted  criminal  proceed- 
ings against  him,  knowing  that  there  was  no  just 
and  lawful  ground  for  such  proceedings  :  Held,  that 
it  was  a  case  in  which  proceedings  under  s.  211  of 
the  Penal  Code  should  have  been  instituted  against 
the  complainant,  and  that  the  Magistrate,  in  pass- 
ing an  order  under  s.  250  of  the  Criminal  Procedure 
Code,  directing  the  complainant  to  pay  compen- 
sation to  the  accused,  did  not  exercise  a  proper  dis- 
cretion. KiNA  Karmakar  v.  Preo  Nath  Dutt 
(1901)  .         .          .               I.  Ii.  B.  29  Calc.  479 

56. False  charge  be- 
fore Police.  The  making  of  a  false  charge  before 
the  Pohce  falls  within  the  first  portion  of  s.  211, 
Indian  Penal  Code,  Queen-Empress  v.  Karim 
Bulcsh,  I.  L.  R.  14  Calc.  633,  followed.  Ram 
Logan  Lal  v.  Emperor  (1903)  .  7  C.  W.  N.  556 

57. Penal  Code  {Act 

XLV    of    1860),    ss,    211,    182— Instituting   false 
complaint — Giving  false     information.     The     word 


FALSE  CHABGE— confi. 

"  charges,"  as  it  is  used  in  s.  211  of  the  Indian  Penal 
Code,  means  something  different  from  "  gives  in- 
formation." The  words  "  false  charge,"  as  there 
used,  must  be  construed  with  reference  to  the  words 
which  speak  of  the  institution  of  proceedings. 
Semble  :  The  true  test  is — Does  the  person  who 
makes  the  statement,  which  is  alleged  to  constitute 
the  charge,  do  so  with  the  intention  and  object  of 
setting  the  criminal  law  in  motion  against  the  person 
against  whom  the  statement  is  directed  ?  Such 
object  and  intention  may  be  inferred  from  the 
language  of  the  statement  and  the  circumstances  in 
which  it  is  made.  A  petition  was  presented  with 
the  object  (as  the  High  Court  held  from  its  terms) 
of  firinging  to  the  knowledge  of  the  authorities  cer- 
tain matters  regarding  which  the  petitioner  had 
received  information,  in  order  that  there  might  not 
be  a  repetition  of  an  alleged  tutoring  of  witnesses, 
and  not  with  the  object  that  the  authorities  should 
institute  criminal  proceedings  :  Held,  that  the  peti- 
tion did  not  amount  to  a  "  charge  "  within  the 
meaning  of  s.  211  of  the  Indian  Penal  Code.  To 
constitute  an  offence  under  s.  182,  it  must  be  shown 
that  the  person  giving  the  information  knew  or 
beUeved  it  to  be  false,  or  that  the  circumstances  in 
which  the  information  was  given  were  such  that  the 
only  reasonable  inference  is  that  the  person  giving 
the  information  knew  or  beheved  it  to  be  false. 
The  fact  that  an  information  is  shown  to  be  false 
does  not  cast  upon  the  party  who  is  charged  with 
an  offence  under  the  section  the  burden  of  showing 
that,  when  he  made  it,  he  believed  it  to  be  true. 
The  prosecution  must  make  out  that  the  only 
reasonable  inference  was  that  he  must  have  known 
or  believed  it  to  be  false.  Rayan  Kutti  v.  Em- 
peror (1903)  .         .     I.  Ij.  B.  26  Mad.  640 


58. 


Penal        Code, 


s.  211 — Preferring  a  false  charge — "  Charge  "  made 
to  Village  Magistrate — Sustainability.  An  accu- 
sation of  murder  made  to  a  Village  Magistrate  (who, 
under  s.  13  of  Regulation  XI  of  1816,  has  authority 
to  arrest  any  person,  whom  he  suspects  of  having 
committed  the  murder  of  a  person,  whose  body  is 
found  within  his  jurisdiction)  is  a  "  charge  "  within 
the  meaning  of  s.  211  of  the  Indian  Penal  Code, 
even  though  it  does  not  amount  to  the  institution 
of  criminal  proceedings  and  even  though  no  criminal 
proceedings  follow  it  owing  to  the  police  referring  it 
as  false  on  investigation.  Chenna  Mali  Gowda  v. 
Emperor  (1904)      .         .     I.  L.  B.  27  Mad,  129 


59. 


Preferring  a  faUe 


charge — Statement  not  reduced  to  writing  by  police 
officer.  A  person  was  convicted,  under  s.  211  of  the 
Penal  Code,  of  having  preferred  a  false  charge.  It 
appeared  that  the  accused  had  stated  to  a  police 
officer  that  certain  of  the  prosecution  witnesses  had 
stolen  his  goats,  and  that  he  had  made  this  state- 
ment intending  to  set  the  criminal  law  in  motion 
against  those  persons.  The  statement  had  not 
been  reduced  to  writing  in  accordance  with  the  re- 
quirements of  s.  154  of  the  Code  of  Criminal  Proce- 
dure. On  its  being  contended  that  there  was  no 
evidence  of  a  false  charge  within  the  meaning  of 
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s.  211  :  Hdd,  (i)  that  the  test  is — did  the  person, 
who  makes  the  charge,  intend  to  set  the  criminal 
law  in  motion  against  the  person  against  whom  the 
charge  is  made;  (ii)  that  (it  being  clear  from  the 
evidence  that  the  accused  did  so  intend)  the  fact 
that  the  statement  made  by  the  accused  to  the 
police  officer  had  not  been  reduced  to  writing  in 
accordance  with  s.  154  of  the  Code  of  Criminal  Pro- , 
cedure  did  not  prevent  the  statement  made  from 
being  a  false  charge  within  the  meaning  of  that 
section.     Mallappa  Reddi  v.  Emperor  (1904) 

I.  Ii.  R.  27  Mad.  127 


60. 


Police — Deputy 


Magistrate — Order  by  the  District  Magistrate  sg^nc- 
tioning  a  prosecution — Legality  of  order — Offence  not 
brought  to  his  notice  in  the  course  of  a  judicial  pro- 
ceeding— Criminal  Procedure  Code  {Act  V  of  1898), 
s.  476.  Where  the  petitioner  laid  a  charge  of  mis- 
chief by  fire  at  the  thana,  which  was  reported  to  be 
false,  and  the  District  Magistrate,  upon  the  receipt 
of  a  report  to  the  same  effect  from  a  Deputy  Magis- 
trate, to  whom  he  had  sent  the  matter  for  a  judicial 
inquiry,  passed  the  final  order  in  the  police  report 
in  these  terms — "  Enter  false,  s.  436,  Penal  Code. 
Prosecution  under  s.  211,  Penal  Code,  sanctioned. 
To  Babu  M.  N.  Mukerjee  for  trial  "—Held,  that  the 
order  of  the  District  Magistrate  was  made  under 
s.  476  and  not  under  s.  195  of  the  Criminal  Proce- 
dure Code,  and  was  bad  as  the  matter  of  the  false 
charge  had  not  come  before  him  in  the  course  of  a 
judicial  proceeding.  Semble  :  That,  if  the  District 
Magistrate  had  made  an  inquiry  into  the  truth  or 
falsity  of  the  charge,  he  might  have  had  power  under 
s.  476  of  the  Code  ;  or  the  Deputy  Magistrate,  who 
held  the  inquiry,  might  have  ordered  the  prosecu- 
tion of  the  petitioner.  Haibat  Khan  v.  Empbkor 
(1905)     ....     I.   L.  B.  33  Calc.  30 


61. 


Penal       Code, 


s.  211 — Practice — Opportunity  to  he  given  to  prove 
charge  before  prosecuting.  Where  it  is  intended  to 
prosecute  any  person  under  s.  211  of  the  Indian 
Penal  Code  such  person  ought  to  be  given  an  oppor- 
tunity of  substantiating,  if  he  can,  the  charge  which 
he  has  brought  before  he  is  prosecuted.  Queen- 
Empress  v.  Qanga  Ram,  I.  L.  JR.  8  All.  38,  and 
Qneen- Empress  v.  Rafjhu  Tiwari,  I.  L.  R.  15  All. 
336,  foUowed.     Emperor  v.  Tula  (1907) 

I.  L.  R.  29  All.  587 

FALSE  DECLARATION. 

See  Marriage  Act,  1872,  s.  18. 

I.  L.  R.  16  All.  212 

FALSE  EVIDENCE. 

Col. 

1.  General  Cases       .         .         .  42.38 

2.  Fabricating  False  Evidence  4253 

3.  Contradictory  Statements    .  4269 

4.  Proof  ov  Charge  .         .         .  4268 
6.  Trial  of  Charge  .         .         .  4269 


FALSE  EVIDENCE— cowti. 

See  Attempt  to  commit  Offence. 

I.  L.  R.  25  All.  750 

See  Charge — Form  of  Charge. 

I.  L.  R.  28  Calc.  434 
See  Confession — Confessions  to  Magis- 
trate   .         .     I.  L.  R.  11  Bom.  702 

See  Contradictory  Statements. 
See  Criminal  Proceedings. 

I.  L.  R.  24  Mad.  675 

See  Criminal    Procedure  Code,  s.  487, 
,     para.  1  (1872,  s.  473)    .    10  Bom.  73 

18  W.  R.  Cr.  15 

22  W.  R.  Cr.  49 
I.  L.  R   1  Bom.  311 

1.  L.  R.  1  All.  625 

I.  L.  R.  14  AU.  354 

I.  L.  R.  20  Mad.  383 

See  Criminal  Procedure  Code,  s.  528. 

I.  L.  R.  28  AU.  331 

See  Fabricating  False  Evidence. 

See  Forgery. 

See  Form  of  Charge — False  Evidence. 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action — False 
Evidence. 

See  Penal  Code  .  I.  L.  R.  26  All.  387 

See  Perjury. 

See  Sanction  fob  Prosecution — Discre- 
tion IN  granting  Sanction. 

I.  L.  R.  29  Calc.  887 
L  L.  R.  36  Calc.  808 

1.  GENERAL  CASES. 

L  —  Requisites  for  legal  convic- 

tion of  false  evidence — Attestation  of  record  bi/ 
Magistrate.  Before  criminating  a  man  upon  liis 
own  statement  under  examination,  it  is  necessary  to 
see  that  such  statement  has  been  deliberately  made 
and  recorded  ;  that  after  being  recorded  it  has  been 
shown  or  read  to  the  accused  ;  and  that  the  exam- 
ination has  been  attested  by  the  signature  of  the 
Magistrate,  following  a  certificate  to  be  given  under 
his  own  hand.     Queen  v.  Neruni 

7  W.  R.  Cr.  49 

See  Queen  v.  Munoul  Dass 

23  W.  R.  Cr.  28 

Requisites  for  conviction  of   ' 


giving  false  evidence.  The  true  rule  in  a  case 
of  giving  false  evidence  is  that  no  man  can  be  con- 
victed of  such  offence  except  on  proof  of  facts  which, 
if  accepted  as  true,  show  not  merely  that  it  is  in- 
credible, but  that  it  is  impossible  that  the  state- 
ments of  the  party  accused  made  on  oath  can  be 
true.     QuBBN  v.  Ahmed  Aly    .    11  W.  R.  Cr.  25 

3.  _        False  statement  under  aflSrm- 

ation  crim.inating  v^ritness  himself.  Where 
a  party  makes  a  false  statement  when  legally  bound 
by  a  solemn  afi&rmation,  the  fact  that  the  statement 
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was  one  tending  to  criminate  himself  will  not  justify 

his  acquittal  on  a  charge  of  giving  false  evidence. 

Anonymous         ...        8  Mad.  Ap.  29 

4.  ' I^False  statement  of  witness 

criminating  himself— PenaZ  Corfe,  s.  191. 
Although  a  person  under  examination  as  a  witness  is 
bound  by  his  affirmation  to  tell  the  truth,  if  he  is 
examined  on  a  point  on  which  he  is  likely  to  crimi- 
nate himself,  his  position  should  be  explained  to 
him  by  the  Magistrate,  as  otherwise  he  may  be  in- 
duced, thj-ough  ignorance  of  the  state  of  the  law,  to 
deny  the  existence  of  facts  for  fear  of  penal  conse- 
quences. Although  without  such  a  warning  he  may 
make  a  false  denial  and  thereby  become  guilty  of 
the  offence  of  intentionally  giving  false  evidence 
his  offence  will  not  be  deserving  of  severe  punish- 
ment.    Jaddoo  Nath  Dutt  v.  Empress 

2  C.  L.  E.  181 


5. 


Evidence  of  corrupt  inten- 

known    hy    accused    to    be    false. 


tion — Statement 

Upon  a  prosecution  for  giving  false  evidence,  the 
law  does  not  require  proof  of  a  corrupt  intention. 
It  is  sufficient  that  there  is  proof  of  intention,  and 
if  the  statement  was  false,  and  known  by  the  ac- 
cused to  be  false,  it  may  be  presumed  that  in  making 
it  the  accused  intentionally  gave  false  evidence. 
Queen  v.  Amere  Ali  Khan     .         3  !N".  W.  133 

6.  Contradictory  statements  in 

cross-examination.  Intention  is  the  essential 
ingredient  in  the  constitution  of  an  offence  under 
s.  198,  Indian  Penal  Code.  Where  a  person  made 
contradictory  statements  in  the  course  of  cross- 
examination,  and  he  was  convicted  under  s.  193, 
Indian  Penal  Code  :  Held,  that  the  Magistrate 
should  have  taken  into  consideration  the  fact  that 
the  statements  were  made  in  course  of  cross-exam- 
ination when  possibly  he  may  have  been  either  con- 
fused, or  under  some  mistake  regarding  the  ques- 
tion put  to  him.    In  the  matter  of  Munni  Buksh 

3  C.  W.  N.  »1 


7. 


Proof    that 


accused  knew 
statement  to  be  false — Penal  Code,  s.  193.  To 
support  a  charge  of  giving  false  evidence  under  s. 
193,  it  must  be  shown  that  the  accused  intention- 
ally made  a  particular  statement  false  to  his  own 
knowledge.     Queen  v.  Maharaj  Misser 

7  B.  L.  B.  Ap.  66 :  16  W.  B.  Cr.  47 


8. 


Proof  of  deposition  alleged 


to  be  false.  In  a  case  of  false  evidence  it  is  neces- 
sary to  prove  the  deposition  alleged  to  contain  the 
false  statement.     Queen  v.  Bhakoas  Tutum 

7  W.  B,  Cr.  13 


e. 


Proper  Court  to  direct  pro- 


secution for  giving  false  evidence — Criminal 
Procedure  Code,  1861,  s.  169— Specific  charge. 
There  is  nothing  in  s.  169  of  the  Code  of  Criminal 
Procedure  which  gives  a  Judge,  not  sitting  in 
appeal,  any  original  jurisdiction  to  entertain  a 
charge  of  giving  false  evidence  before  another  Court. 
No  other  Court  than  that  before  which  false  evid- 
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ence  is  given  can  direct  a  prosecution  in  respect 
thereof.  In  a  prosecution  for  false  evidence,  there 
must  be  some  specific  charge  of  making  some  parti- 
cular and  specific  false  statement,  and  some  direct 
evidence  that  such  specific  statement  was  false. 
AsMEDH  KooNWAR  V.  Tayler.  Khorshed  Ali  V. 
Tayler        .         .         .         .       W.  B.  1864, 15 


10. 


AfBrmation  for  cases  during 


one  day,  not  for  each  case  as  called  on — 

Penal  Code,  s.  193.  Where  a  witness  was,  at  the 
beginning  of  the  day,  solemnly  affirmed  once  for  all 
to  speak  the  truth  in  all  the  cases  coming  before  the 
Court  that  day  :  Held,  that  he  might  be  convicted, 
under  s.  193  of  the  Penal  Code,  of  giving  false 
evidence  in  a  suit  which  came  on  that  day,  although 
he  was  not  affirmed  to  speak  the  truth  in  that  suit 
after  it  was  called  on  for  hearing,  and  the  names  of 
the  cases  in  the  day's  list  were  not  mentioned  when 
the  affirmation  was  administered.     Queen  v.  Ven- 

KATACHALAM   PiLLAI  .  .  .  2  Mad.  43 

11. ! 1  Evidence  not  given  on  oath 

— Hindu  convert — False  statement — Penal  Code, 
ss.  191, 193,  199.  A  Hindu  who  has  become  a  con- 
vert to  Christianity  is  not  under  a  legal  obligation 
to  speak  the  truth  unless  his  evidence  be  given 
under  the  sanction  of  an  oath  on  the  Holy  Gospels, 
so  as  to  justify  a  conviction  under  s.  193  of  the  Penal 
Code.  A  statement  made  by  a  witness  in  a  criminal 
trial  not  upon  oath  or  solemn  affirmation  is  not  a 
declaration  within  the  meaning  of  s.  199  of  the 
Penal  Code,  nor  is  the  witness  bound  to  make  a 
declaration  under  s.  191.     Qceen  v.  Vedamuttu 

4  Mad.  185 


12. 


Penal 


Code, 


s.  193 — Giving  false  evidence — Omission  to  prove 
that  accused  was  sworn  or  affirmed — Oaths  Act  {X  of 
1873),  ss.  6,  13,  14.  The  offence  of  intentionally 
giving  false  evidence,  referred  to  in  s.  193  of  the 
Penal  Code  may  be  committed,  although  the  person 
giving  evidence  has  neither  been  sworn  nor  affirmed. 
G GRIND  Chandra  Seal  v.  Queen-Empress 

I.  L.  B.  19  Calc.  355 


13. 


Materiality  of  statement — 


Penal  Code,  ss.  191,  193.  The  materiality  of  the 
subject-matter  of  the  statement  is  not  a  substantial 
part  of  the  offence  of  giving  false  evidence  in  a  judi- 
cial proceeding,  and  an  indictment  under  ss.  191, 
193  of  the  Penal  Code,  though  it  does  not  allege 
materiality,  is  good  if  it  alleges  sufficiently  the 
substance  of  the  offence.     Queen  v.  Aidrus  Sahib 

1  Mad.  38 


14. 


Penal 


Code, 


ss.  191  and  192.  To  constitute  the  offence  of  giving 
false  evidence  under  s.  191  of  the  Penal  Code,  it  is 
not  necessary  that  the  false  evidence  given  should 
be  material  to  the  case  in  which  it  is  given.  Aliter, 
under  s.  192.     Req.  v.  Damodhar  Ramchandra 

5  Bom.  Cr.  68 


15. 

s.  191 — Intention. 


Pen  a 


The  words  of  s.  191  of  the  Penal 
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Code  are  very  general,  and  do  not  contain  any 
limitation  that  the  false  statement  made  shall  have 
any  bearing  upon  the  matter  in  issue.  It  is  suffi- 
cient to  bring  a  case  within  that  section  if  the  false 
evidence  is  intentionally  given, — that  is  to  say,  if 
the  person  making  the  statement  makes  it  adivised- 
ly,  knowing  it  to  be  false,  and  with  the  intention  of 
deceiving  the  Court  and  of  leading  it  to  be  sup- 
posed that  that  which  he  states  is  true.  Queew  v. 
Mahomed  Hossbni       .         .       16  "W.  R.  Cr.  37 


16. 


Untrue       state- 


ment immaterial  to  case  before  Court.  A  statement 
untrue  to  the  prisoner's  knowledge  made  upon  oath 
in  the  course  of  a  judicial  proceeding  amounts  to 
perjury,  notwithstanding  the  fact  that  the  state- 
ment itself  is  immaterial  to  the  matter  before  the 
Court.     Queen  v.  Shib  Prosad  Gibi 

19  W.  B.  Cr.  69 


17. 


Judicial  proceeding— /wiew- 


tionolly  giving  false  evidence  at  a  judicial  proceeding 
— Preliminary  enquiry  by  a  Magistrate — Penal  Code 
{Act  XL  V  of  1860),  s.  193 — Criminal  Procedure  Code 
{Ad  V  of  1898),  ss.  195,  476.  At  a  preliminary 
enquiry  held  by  a  Sub-divisional  Magistrate  at  the 
direction  of  the  District  Magistrate  into  the  circum- 
stances of  a  complaint  against 'the  police,  a  witness 
made  a  false  statement  on  oath.  Notice  was  sub- 
sequently issued  calling  upon  the  said  witness  to 
show  cause  why  sanction  should  not  be  granted  for 
his  prosecution.  The  Magistrate  having  held  that 
the  witness  was  bound  to  tell  the  truth  at  the  said 
enquiry  and  having  granted  sanction  for  his  prose- 
cution under  s.  193  of  the  Penal  Code  :  Held,  that 
the  enquiry  before  the  Magistrate  in  the  course  of 
which  the  alleged  offence  was  committed  was  not  a 
judicial  proceeding  within  the  meaning  of  s.  193 
of  the  Penal  Code,  and  the  witness  could  not  be  con- 
victed under  that  section.  Queen- Empress  v. 
Vbnkatabamanna        .       I.  L.  R.  23  Mad.  223 

18.  Judicial  proceeding,  state- 
ment made  in— Penal  Code,  s.  193 — Form  of 
charge.  It  is  essential  in  order  to  sustain  a  charge 
under  s.  193  of  the  Penal  Code  that  it  should  be 
proved  that  there  was  a  judicial  .proceeding,  and 
that  the  false  statement  alleged  to  have  been  made 
in  the  course  of  that  proceeding  was  made.  Queen 
V.  Eatik  Biswas  .  .  1  B.  L.  R.  A.  Cr,  18 
s.  c.  Queen  v.  Futteah  Biswas 

lOW.R.  Cr.37 


19. 


Preliminary  enquiry,  state- 


ment made  in— Penal  Code,  ss.  193  and  457 — 
Criminal  Procedure  Code  {Act  X  of  1882),  s.  337— 
Evidence  of  accused  illegally  pardoned.  In  cases 
not  of  the  kind  contemplated  in  s.  337  of  the  Crimi- 
nal Procedure  Code  (Act  X  of  1882),  it  is  not  com- 
petent to  a  Magistrate  holding  a  preliminary  en- 
quiry to  tender  a  pardon  to  the  accused  or  to  exa- 
mine him  as  a  witness.  Statements  made  by  the 
accused  in  the  course  of  such  examination  are  irre- 
levant ;  and  if  subsequently  retracted,  they  cannot 
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be  used  against  him,  or  subject  him  to  a  prosecu- 
tion for  giving  false  evidence,  under  s.  193  of  the 
Penal  Code.  Beg.  v.  Hanmanta,  I.  L.  R.  1  Bom. 
610,  followed.     Queen-Empress  v.  Dala  Jiva 

I.  li.  R.  10  Bom.  190 

20.  ^ Enquiry   by    Magistrate — 

Penal  Code,  s.  193 — Judicial  enquiry.  An  enquiry 
by  an  Assistant  Magistrate,  with  a  view  to  tracing 
the  writer  of  an  anonymous  letter  addressed  to  him 
charging  certain  persons  with  murder,  and  without 
reference  to  the  truth  or  otherwise  of  the  charge  of 
murder,  is  not  a  stage  of  a  judicial  proceeding  in 
which  the  giving  of  false  evidence  is  punishable 
under  s.  193  of  the  Penal  Code.  Queen  v.  Bykant 
Nath  Baneejeb  5  W.  R.  Cr.  72 


21. 


Exam.ination  of   complain- 


ant— Statement  in  petition  of  complainant — Judi- 
cial proceeding — Investigation — Penal  Code,  s.  193. 
The  examination  of  a  complainant  in  reference  to 
the  matter  of  his  petition  of  complaint  is  an  inves- 
tigation directed  by  law,  and  therefore  a  stage  of  a 
judicial  proceeding.  Consequently,  if  in  the  course 
of  that  examination  false  evidence  is  intentionally 
given  by  the  complainant,  he  is  legally  chargeable 
with  the  offence  described  in  s.  193  of  the  Penal 
Code.     Queen  v.  Mata  Dyal        .         4  N.  W.  6 


22. 


Examination  on  oath  -with- 


out jurisdiction— CrtmiVw/  Procedure  Code,  1861, 
ss.  168,  169 — Judicial  proceeding.  When  a  plaint- 
iff before  a  Munsif  came  and  petitioned  the  Judge 
complaining  that  the  Munsif  had  improperly  refused 
to  examine  his  witnesses  and  had  dismissed  his  suit, 
although  informed  that  witnesses  were  in  attend- 
ance, and  the-^^udge,  upon  examining  the  petitioner 
upon  solemn  affirmation  and  finding  the  charge  un- 
proved, ordered  proceedings  to  be  taken  against  the 
petitioner  for  giving  false  evidence :  Held,  that  the 
Judge  had  no  authority  to  examine  the  petitioner 
upon  oath  in  such  a  case,  and  that  the  oath  having 
been  made,  and  the  evidence  given  coram  non 
judice,  could  not  form  the  subject  of  a  prosecution 
for  false  evidence.  Queen  v.  Jadub  Chundbr 
Biswas     .'        .         .         .     W.  R.  1864  Cr.  15 

28.  Afadavit  affirmed      before 

a  Deputy  Magistrate — Prosecution  on  facta 
stated  in  an  ajjidavit  affirmed  before  a  Deputy  Magis- 
trate—Penal Code  {Art  XLV  of  1860),  ss.  193, 199— 
Declaration  by  law  receivable  as  evidence.  A  Deputy 
Magistrate  has  no  power  to  administer  an  oath  to  a 
person  making  a  declaration  in  the  shape  of  an  affi- 
davit ;  and  such  person  cannot,  on  the  facts  stated 
in  such  declaration,  be  prosecuted  for  committing 
an  offence  either  under  s.  193  or  s.  199  of  the  Penal 
Code.  In  the  matter  of  the  petition  of  Iswar 
Chunder  Guho  .     I  L.  R.  14  Calc.  653 


24. 


False  statement  made  by  a 


convict  in  an  affidavit  in  support  of  an 
application  for  revision  of  the  order  by 
■which  he  was  convicted — Criminal  Procedure 
Code,  1882,  s.  342— Penal  Code,  s.  193.  Held,  that 
a  person  seeking  by  an  application  in  revision  to  get 


(     4243     ) 


DIGEST  OF  CASES. 


(     4244 


FALSE  EVIDENCE— cow<(i. 

1.  GENERAL  CASES— cow^^?. 

rid  of  a  conviction  standing  against  him  is  incapable 
of  tendering  his  own  affidavit  in  support  of  such 
application,  and  consequently  that,  if  he  did  tender 
such  an  affidavit,  he  could  not  be  prosecuted  for 
false  statements  which  might  be  contained  therein. 
Queen- Empress  v.  Suhhayya,  I.  L.  R.  12  Mad. 
200,  referred  to.  In  the  matter  of  the  petition  of 
Babkat  .         .         I.  L.  E.  19  All.  200 


25. 


Annulment  of  proceedings 


in  trial  at  TArhich  false  evidence  was  given — 
Judicial  proceeding.  The  accused  was  convicted  of 
intentionally  giving  false  evidence  in  a  judicial  pro- 
ceeding, in  having,  as  a  witness  therein,  made  on 
solemn  affirmation  a  false  statement.  The  proceed- 
ings in  the  trial  at  which  the  alleged  false  evidence 
was  given  were  subsequently  annulled,  in  conse- 
quence of  the  sanction  for  the  prosecution  being  in- 
sufficient. Held,  that  the  conviction  of  the  accused 
must  be  reversed,  as  the  false  statement  was  not 
made  in  a  stage  of  a  judicial  proceeding.  Reg.  v. 
Ravji  valad  Tagtt         .         .8  Bom.  Cr.  37 


26. 


Proceeding  in  w^hich  Judge 


had  no  authority  to  administer  oath — Penal 
Code,  ss.  191,  193 — Criminal  Procedure  Code,  s.  477 
— ^^ Judicial  proceeding.'''  A  man  died  leaving  some 
money  due  to  him  in  the  hands  of  the  telegraph 
authorities.  P  wrote  a  letter  to  those  authorities 
claiming  the  money  as  the  sole  heir  of  the  deceased. 
This  letter  was  sent  to  the  District  Judge  for  verifi- 
cation and  orders.  P  supported  his  claim  before 
the  Judge  by  the  evidence  on  oath  of  C.  C"s  evid- 
ence being  in  the  opinion  of  the  District  Judge 
false,  the  District  Judge,  in  his  capacity  as  Sessions 
Judge,  tried  him  for  giving  false  evidence,  and 
convicted  him  of  that  offence.  Held,  that,  as  the 
reference  to  the  District  Judge  by  the  telegraph 
authorities  of  P's  letter  for  verification  and  the 
subsequent  action  in  regard  thereto  did  not  con- 
stitute a  "  judicial  proceeding,"  and  as  the  Dis- 
trict Judge  had  not  any  authority  to  administer 
an  oath  to  C,  the  conviction  was  illegal.  Empress 
V.  Chait  Ram    .  .         .     I.  L.  R.  6  All.  103 


27. 


Examination  on  oath  of  per  ■ 


son  by  Magistrate  for  purpose  of  obtaining 
Information  in  order  to  take  proceedings — 

Whether  such  person  a  witness — Contradictory  state- 
ment made  by  such  person  at  trial  as  witness — Code 
of  Criminal  Procedure  {Act  V  of  1898),  s.  190,  cl. 
(c)— Indian  Oaths  Act  {X  of  1873),  s.  5— Penal  Code 
{Act  XLV  of  1860),  ss.  191  and  193.  Held,  that, 
where  an  accused  person  was  examined  by  a  Magis- 
trate for  the  sake  of  obtaining  information  on  which 
proceedings  could  be  taken,  the  Magistrate, 
although  he  might  examine  him  to  obtain  inform- 
ation, could  not  legally  examine  him  on  oath,  nor 
could  the  accused  be  said  at  that  stage  of  the  pro- 
ceedings to  be  a  witness,  even  though  he  were  exa- 
mined on  oath.  There  was  no  authority  that, 
being  so  examined,  the  accused  was  bound  by  any 
express  provision  of  law  to  state  the  truth.  Con- 
sequently any  charge  for  giving     false  evidence 
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founded  on  this  statement  was  bad,  and  it  therefore 
followed  that  a  conviction  and  sentence  founded  on 
this  statement  as  being  contrary  to  another  state- 
ment made  by  the  accused  when  examined  as  a 
witness  at  the  trial,  without  any  proof  of  finding 
that  the  second  statement  was  false,  could  not  be 
maintained.  Hari  Charan  vSingh  v.  Queen- 
Empress      .         .         .       I.  L.  R.  27  Calc.  455 

4  C.  W.  N.  249 

28.  Proceedings    by      District 

Judge  ^vithout  jurisdiction — Penal  Code, 
ss.  193,  199— Bengal  Tenancy  Act,  1885,  a.  95. 
The  Bengal  Tenancy  Act  does  not  authorize  a  pro- 
ceeding calling  upon  a  person  to  show  cause  why  he 
should  not  make  over  documents  and  {)apers  be- 
longing to  an  estate  of  which  a  common  manager 
has  been  appointed.  A  person  giving  false  evid- 
ence in  such  proceeding  cannot  be  convicted  under 
s.  193  or  s.  199  of  the  Penal  Code  Abdul  Majid 
V.  Krishna  Lal  Nag       .     I.  L.  E.  20  Calc.  724 


29. 


Collector  under    Land  Ac- 


quisition Act  \vrhether  *'  a  Court " — Power  of 
such  Collector  to  administer  oath  or  require  verifica- 
tion— Deputy  Collector  under  Land  Acquisition  Act 
— Judicial  officer — Revenue  Court — Over-estimate  of 
value  of  land — False  statement — Criminal  Procedure 
Code  {Act  V  of  1898),  ss.  195,  476— Penal  Code  {Act 
XLV  of  1860),  s.  193 — Land  Acquisition  Act  {I  of 
1894),  s.  53.  The  expression  "  the  Court "  in  the 
Land  Acquisition  Act  does  not  include  a  Collector^ 
nor  is  there  any  authority  given  to  the  Collector  to 
administer  an  oath  or  to  require  a  verification.  It 
is  a  false  statement  made  under  a  verification  that 
constitutes  an  offence  under  s.  193  of  the  Penal 
Code,  not  a  verification  oath  or  solemn  aflSrmation. 
The  Deputy  Collector  acting  under  the  Land  Acqui- 
sition Act  is  not  a  judicial  officer,  he  cannot  pro- 
perly be  regarded  as  a  Revenue  Court  within  the 
terms  of  s.  476  of  the  Code  of  Criminal  Procedure, 
his  proceedings  under  the  former  Act  are  not  regu- 
lated by  the  Code  of  Civil  Procedure,  nor  is  he  right 
in  requiring  a  petition  put  in  before  him  to  be  veri- 
fied in  accordance  with  that  Code,  so  as  to  make 
any  false  statement  punishable  as  perjury.  The 
Deputy  Collector  is  not  in  a  position  to  pass  any 
final  order  in  the  matter  of  value  of  the  land  or  the 
right  to  claim  the  price  fixed  ;  a  party  dissatisfied 
can  claim  a  reference  to  the  Civil  Court,  whose  duty 
it  is  to  settle  the  matter  in  dispute  judicially  ;  there- 
fore, to  subject  parties  who  claimed  the  right  to 
such  a  reference  to  a  criminal  prosecution,  when  the 
matters  on  which  the  Deputy  Collector  had  formed 
an  opinion  as  a  revenue  officer  under  the  Land  Ac- 
quisition Act  must  be  submitted  to  the  determina- 
tion of  a  Court,  is  obviously  premature  and  im- 
proper, and  is  almost  certain  to  operate  very  pre- 
judicially towards  them  in  the  trial  before  the  Civil 
Court  of  the  same  matter.  In  proceedings  under 
the  Land  Acquisition  Act  what  may  be  found  to  be 
an  exaggeration  or  over-estimate  of  the  value  of 
land  cannot  properly  constitute  a  false  statement, 
which  would  demand  a  prosecution  for  perjury,  and 
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thvJ  fact  that  some  years  before  the  land  was  offered 
for  sale  at  a  much  lower  price  is  no  suflScient  ground 
for  imputing  such  an  offence.  Durga  Das  Rukhtt 
V.  Queen-Empress       .       I.  L.  R.  27  Calc.  820 


30. 


Enquiry  under  Legal  Prac- 


titioners* Act — Penal  Code,  ss.  181,  193 — Legal 
Practitioners^  Act,  XVIII  of  1879 — Judicial  proceed- 
■  ifig — Examination  of  accused  on  solemn  affirmation. 
Where  three  persons,  of  whom  one  was  a  pleader, 
were  tried  together  and  convicted  under  s.  181  of 
the  Penal  Code  of  having  made  false  statements  on 
solemn  affirmation  about  the  same  matter  in  the 
course  of  an  enquiry  into  the  conduct  of  the  pleader 
under  the  provisions  of  the  Legal  Practitioners' 
Act :  Held,  that  the  conviction  of  the  pleader  was 
bad,  as  his  statement  was  improperly  taken  from 
him  on  solemn  affirmation.  Held,  further,  that  an 
enquiry  under  the  Legal  Practitioners'  Act  being 
a  judicial  proceeding,  false  statements  on  solemn 
affirmation  made  by  the  witnesses  therein  should 
be  charged  and  tried  separately  under  s.  193  of  the 
Penal  Code.     Kotha  Subba  Chetti  v.  Queen 

I.  li.  R.  6  Mad.  252 


81. 


Penal  Code,  ss.  191  and  193 


— Giving  false  evidence  before  a  police  patel — Bombay 
Act  VIII  of  1867  ( Village  Police),  s.  13.  A  person 
who  makes  a  false  statement  upon  oath  before  a 
police  patel,  acting  under  s.,  3  of  Bombay  Act  VIII 
of  1867,  gives  false  evidence  within  the  meaning 
of  s.  191  of  the  Penal  Code,  and  is  punishable 
under  s.  193.      Empress  v.  Irbasapa 

I.  L.  R.  4  Bom.  479 


32. 


Evidence     not    given      in 


Court  of  Justice — Penal  Code,  ss.  191,  194— 
Statement  made  to  police  officer.  It  is  not  necessary 
under  s.  194,  Penal  Code,  that  the  false  evidence 
which  is  given  should  be  evidence  given  in  a  Court 
of  Justice.  Such  statement,  if  made  to  a  police 
officer,  would  amount  to  the  offence  of  giving  false 
evidence  as  defined  in  s.  191,  taking  s.  118  of  the 
Code  into  consideration.  Queen  v.  Nim  Chand 
MooKERJEE         ...       20  W.  R.  Cr.  41 

In  ih^  maUef  of  JuggernaTH  Sahai 

8  C.  L.  R.  236 


83. 


Police  investigation — Penal 


Code,  8.  191 — Criminal  Procedure  Code,  1872,  ss. 
118,  119.  Neither  the  words  "  shall  answer  all 
questions  "  in  s.  118  of  the  Code  of  Criminal  Proce- 
dure, nor  the  words  "  shall  be  bound  to  answer  all 
questions  "  in  s.  119  of  the  same  Code,  constitute 
"  an  express  provision  of  the  law  to  state  the  truth  " 
within  the  meaning  of  s.  191  of  the  Penal  Code. 
Ss.  118  and  119  are  merely  intended  to  oblige  per- 
sons to  give  such  information  as  they  can  to  the 
police,  in  answer  to  the  questions  which  may  be  put 
to  them,  and  they  impose  no  legal  obligation  on 
those  persons  to  speak  the  truth.  Empress  v. 
Kassim  Khan.     Empress  v.  Dahia 

I.  Ii.  R.  7  Calc.  121  :  8  C.  Ii.  R.  300 
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34. 


Criminal     Proce- 


dure Code,  1898,  s.  161 — Examination  of  witnesses  by 
the  police — Legal  obligation  to  speak  the  truth — Re- 
fusal to  answer  questions — Liability  to  punishment 
under  ss.  176,  179  and  187  of  the  Penal  Code.  A 
refusal  to  answer  questions  asked  by  a  police-officer 
under  s.  161  of  the  Code  of  Criminal  Procedure  is 
not  punishable  'under  ss.  176,  179  and  187,  of  the 
Penal  Code.  Queen-Empress  v.  Sankaralinga 
KoNE         .         .         .        I.  Ii.  R.  23  Mad.  544 

Queen-Empress  v.  Appigadu 

I.  L.  R.  23  Mad.  544  note 


35. 


Judicial  proceed- 


ing—Code of  Criminal  Procedure,  Act  X  of  1882, 
ss.  155  and  161— Penal  Code  (Act  XLV  of  1860), 
8.  193.  S.  161  of  the  Code  of  Criminal  Procedure, 
Act  X  of  1882  makes  it  obligatory  on  a  person 
examined  in  the  course  of  a  police  investigation 
under  Ch.  XIV  to  answer  truly  all  questions  put  to 
him  (other  than  questions  the  answers  to  which 
would  have  a  tendency  to  expose  him  to  a  criminal 
charge,  or  to  a  penalty  or  forfeiture),  and  such 
person,  if  he  knowingly  answers  falsely,  commits 
the  offence  of  giving  false  evidence  in  a  stage  of  a 
judicial  proceeding  under  s.  193  of  the  Penal  Code. 
Queen-Empress  v.  Parshram  Raysing 

I.  Ii.  R.  8  Bom.  216 

36".  , Criminal   Proce- 


dure Code,  1882,  a.  161— Penal  Code,  s.  193— False 
statement  to  police  officer.  The  law  laid  down  by  the 
Full  Bench  in  the  case  of  Empress  v.  Kassim  Khan, 
I.  L.  R.  7  Calc.  121,  has  been  altered  by  the  pro- 
visions of  8.  161  of  the  Code  of  Criminal  Procedure 
(Act  X  of  1882),  and  a  witness  who  makes  a  false 
statement  to  a  police  officer  in  reply  to  a  question 
which  he  is  bound  to  answer  would  be  guilty  of  in- 
tentionally giving  false  evidence.  Nathu  Sheik  v. 
Queen- Empress     .         .     L  Ij.  R.  10  Calc.  405 

37. — Penal        Code* 

88.  191,  193 — Statements  to  police  officers  investigat- 
ing under  Criminal  Procedure  Code,  s.  161,  The 
provisions  of  ss.  191  and  193  of  the  Penal  Code  do 
apply  to  the  case  of  false  statements  made  under 
8.  161  of  the  Code  of  Criminal  Procedure,  1882. 
Queen-Empress  v.  Bhaowantia 

I.  Ii.  R.  15  All.  11 

38.  Statement  made  in  Judicial 

proceeding  before  Magistrate— Pena/  Code, 
ss.  181,  193.  Where  a  false  statement  is  made  in  a 
stage  of  a  judicial  proceeding  before  a  Magistrate, 
he  ought  not  to  convict  under  s.  181  of  the  Penal 
Code,  but  should  commit  to  the  Sessions  under 
8.  193  of  that  0)de.  QuiasN  v.  Nussurooddeen 
Shazwal       .         .         .         .      11 W.  R.  Cr.  24 


39. 


Statement    made      in    the 
judicial    proceeding  ** — Petial 


course  of  a  _         _     „ 

Code  {Act  XLV  of  1860),  s.' 193— Criminal  Proce 
dure  Code,  s.  164— Statements  made  before  a  Magis- 
trate under  s.  164.  Held,  that  where  a  witness  had 
made  one  statement  on  oath  or  solemn  affirmation 
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before  a  third  class  Magistrate  under  s.  164  of  the 
Code  of  Criminal  Procedure,  and  again  another  and 
totally  inconsistent  statement  at  the  trial  of  the 
case  before  a  Magistrate  of  the  first  class,  he  plight 
properly  be  convicted  under  the  second — if  not 
under  the  first— paragraph  of  s.  193  of  the  Penal 
Code.  Queen- Empress  v.  Bharma,  I.  L.  R.  11  Bom. 
702,  considered  and  distinguished.  Queen-Em- 
press V.  Khem       .         .       I.  Ii.  R.  22  All.  115 


40. 


Oaths  Act  {X  of 


1873),  ss.  5,  14 — Criminal  Procedure  Code  (Act  X  of 
1882),  s.  164— Magistrate,  power  of.  A  Magistrate, 
acting  under  Criminal  Procedure  Code,  s.  164,  has 
power  to  administer  an  oath,  and  a  charge  of  per- 
jm-y  can  be  framed  with  regard  to  statements  made 
before  him  on  oath  Avhen  he  is  so  acting.  Queen- 
Empress  V.  Alagu  Kone  I.  Ii.  B.  16  Mad.  421 


41. 


Falsely   denying 
Where  a  witness 


possession  of  document — Witness. 
denies  on  oath  that  he  has  the  possession  or  means 
of  producing  a  particular  document,  he  can,  if  he 
has  been  guilty  of  falsehood,  be  prosecuted  for 
giving  false  evidence  in  a  judicial  proceeding.  In 
re   Premchand    Dowlatram 

I.  Ii.  R.  12  Bom.  63 


42. 


Penal 


Code 


{Act  XLV  of  1860),  ss.  191  and  193— Witness  in 
trial  which  had  to  be  heard  de  novo  owing  to  incom- 
petence of  juror— Oaths  Act  {X  of  1873),  s.  14.  ()n 
the  trial  of  certain  prisoners  on  a  charge  of  dacoity, 
a  witness  gave  false  evidence,  and  was  com- 
mitted under  s.  477  of  the  Criminal  Procedure 
Code,  for  trial  on  a  charge  under  s.  193,  Penal  Code. 
After  such  committal,  it  was  discovered  that  one 
of  the  jurors  empanelled  in  the  dacoity  case  was 
deaf  and  partly  blind  ;  and  thereupon,  under  s.  282, 
Criminal  Procedure  Code,  the  case  was  tried  de  novo 
before  a  competent  jury.  Held,  that  the  fact  that 
the  trial  for  dacoity  had  to  be  commenced  de  novo 
did  not  exonerate  the  prisoner  from  the  obligation 
to  speak  the  truth  imposed  by  s.  14  of  the  Indian 
Oaths  Act  X  of  1873  in  the  first  trial,  which  became 
abortive  owing  to  the  incompetency  of  one  of  the 
jurors,  nor  prevent  the  statement  made  by  the 
witness  at  the  first  trial  from  being  made  the 
subject  of  an  offence  under  s.  191  or  193  of  the 
Penal  Code.     Queen-Empress  v.  Virasami 

I.  L.  B.  19  Mad.  375 

43. Statement  made  in  proceed- 
ings Tv^ithout  jurisdiction — Penal  Code,  ss. 
181,  193.  A  conviction  under  s.  181  of  the  Penal 
Code  is  good,  though  the  offence  falls  within  s.  193. 
Anonymous         ...        4  Mad.  Ap.  18 

44. False       statement  before 

Income-Tax  Commissioner — Penal  Code, 
^s.  181,  193.  When  an  offence  under  s.  193  of  the 
Penal  Code  is  estabUshed,  a  conviction  under  s.  181 
is  illegal.  When  the  accused  made  on  solemn 
affirmation  a  statement  before  an  Inoome-Tax 
Commissioner,  which  statement  the  accused  knew, 
or  had  reason  to    believe,  to  be  incorrect,  it  was 
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held  that  such  statement  amounted  to  the  offence 
of  giving  false  evidence  in  a  judicial  proceeding 
under  s.  193  of  the  Penal  Code,  and  was  therefore 
not  cognizable  by  a  full  power  Magistrate,  as  it 
could  not  be  treated  as  constituting  an  offence  tri- 
able under  s.  181  of  the  Penal  Code,  making  a  false 
statement  to  a  public  servant.  Req.  v.  Dayalji 
Endarji  ...         .8  Bom.  Cr.  21 

45.  False  statement  in  verified 

petition  under  s.  19  of  the  Income-Tax  Act 
(IX  of  1869).  The  prisoner  was  convicted  of 
perjury  by  wilfully  making  a  false  statement  in  a 
verified  petition  presented  under  s.  19  of  the  Income 
Tax  Act  (Act  IX  of  1869)  to  a  tahsildar.  Held,  that 
the  tahsildar  was  not  an  officer  competent  to  receive 
such  a  petition,  and  that  no  offence  was  committed. 
Mooneappa  Oodian  v.  Queen.  Subraya  Oodian 
V.  Queen  ....       5  Mad.  326 

46.  Making    false    return    of 

service  of  summons — Penal  Code,  s.  193. 
The  making  of  a  false  return  of  service  of  summons 
is  an  offence  punishable,  not  under  s.  181,  but  under 
s.  193  of  the  Penal  Code,  and  is  cognizable  by  the 
Court  of  Session  alone.  Qcjeen  v.  Shama  Churn 
Roy 8  ^W^.  B.  Cr.  27 

47.  Statement  before  Collec- 
tor as  Revenue  oflB.cer — Penal  Code,  s. 
193 — Judicial  enquiry.  A  conviction  may  be  had 
for  giving  false  evidence  under  s.  193,  Penal  Code, 
even  if  the  evidence  be  given  in  matters  not 
judicial  (such  as  before  the  Collector  acting  in  his 
fiscal  capacity  under  Reg.  XIX  of  1814),  but  it 
must  be  proved  that  the  false  statement  was  made 
under  the  sanction  of  the  law.  Queen  v.  Audhun 
Roy           ....         14W.  R.  Cr.  24 

Enquiry  into  application  for 


48. 

allowance  for  spoiled  stamps — Enquiry  made 
by  Deputy  Collector — Stamp  Act,  1879,  s.  51 — Penal 
Code,  ss.  181,  193.  The  Collector  himself  is  the 
officer,  and  no  other,  to  whom  power  is  given  by  law 
to  make  enquiries  into  appHcations  for  allowances 
for  spoiled  stamps,  to  take  evidence  on  oath  in 
reference  thereto,  and  to  grant  or  refuse  such  appli- 
cations, and  he  cannot  delegate  his  authority  in  the 
matter.  Held,  therefore,  where  a  person  iiad  applied 
for  a  refund  under  Ch.  VI  of  Act  I  of  1879,  and  the 
Collector  made  over  the  application  for  enquiry  to  a 
Deputy  Collector,  that  the  Deputy  Collector^was  not 
entitled  to  put  the  witnesses  produced  by  the  appU- 
cant  on  their  oaths,  and  consequently,  in  reference 
to  the  statements  of  such  witnesses,  no  charge 
under  s.  181  or  s.  193  of  the  Penal  Code  was  sus- 
tainable.    Empress  v.  Niaz  Ali  I.  L.  R.  5  All.  17 

49._- False  statement  made  before 

Registrar — Proceedings  under  the  Registra- 
tion Act,  1866.  A  Sub-Registrar  is  competent,  for 
any  purpose  contemplated  by  Act  XX  of  1866,  to 
examine  any  person  ;  and  any  statement  made  by 
such  person  before  an  officer  in  any  proceedings  or 
enquiries  under  the  Act,  if  intentionally  false, 
renders  such  person  liable  to  a  criminal  prosecution. 
Queen  v.  Jugqut  Chundbr  Dutt  6  W.  R.  Or.  81 
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50. 


Petitions  not  ve- 


rified— Prosecution  under  the  Registration  Act  {III  of 
1877),  8.  82,  cl.  (a),  and  s.  83,  ss.  72  and  73.  Where 
the  accused  was  tried  for  intentionally  making  a 
false  statement  in  the  course  of  certain  proceedings 
taken  before  a  Registrar  : — Held,  that,  even  assum- 
ing that  such  proceedings  were  taken  under  s.  72  of 
the  Registration  Act,  and  not  as  they  should  have 
been,  under  s.  73,  the  apx)earance  of  the  accused  be- 
fore the  Registrar  and  his  taking  no  objection  to  the 
form  of  the  proceedings  will  cure  the  irregularity  for 
the  purposes  of  a  criminal  trial  under  the  provisions 
of  the  Registration  Act.  Nor  under  similar  circum- 
stances will  the  want  of  verification  of  a  petition  of 
appeal  on  the  part  of  the  applicant,  as  provided  by 
s.  73  of  the  Act,  oust  the  jurisdiction  of  the  Criminal 
Court.  Beg.  v.  Berry,  28  L.  J.  M.  C.  86,  Queen  v. 
Fletcher,  L.  B.  1  C.  C.  B.  320;  Turner  v.  Post 
Master  General,  5  B.  <fr,  8.  756  ;  Queen  v.  Hughes, 
L.  B.  4  Q.  B.  D.  614.  Queen  v.  Smith,  L.  B.  1 
C.  C.  B.  110,  followed.  Held,  also,  that,  except  as 
directed  by  s.  82  of  Act  III  of  1877,  the  Magistrate 
has  no  authority  on  his  own  mere  motion  to  frame  a 
charge  against  the  accused  in  consequence  of  evi- 
dence given  in  the  course  of  the  trial  by  the  re- 
gistering officer  in  respect  of  certain  statements 
made  before  him  during  registration  proceedings. 
Qfeen-Empeess  v.  Batesar  Mandal 

I.  L.  R.  10  Calc.  604 


51. 


Begistration  Act 


{III  of  1877),  8.  82— Penal  Code  {Act  XLV  of  1860), 
s.  193 — "  Judicial  proceedings  " — Delegation  of 
powers  by  District  Begistrar.  It  is  no  offence  to 
mal9  a  false  statement  before  a  person  purporting 
to  act  in  execution  of  the  Registration  Act,  but  not 
legally  authorized  so  to  do.  Radhika  Mohan  Kubi 
V.  Lal  Mohan  Sha  .  I.  L.  K.  20  Calc.  719 
62. Statement  in  unsifi^ned  peti- 
tion— Penal  Code,  ss.  193,  190.  A  petition  not 
bearing  the  signature  of  the  accused,  and  therefore 
not  a  declaration  made  or  subscribed  by  him,  can- 
not be  made  the  foundation  of  a  charge  or  convic- 
tion under  s.  199  of  the  Penal  Code,  but  a  deposi- 
tion on  oath  supporting  such  a  petition,  if  false, 
justifies  a  charge  under  s.  193  of  the  Code.  In  the 
matter  of   Ram  Rawaz  Koowar  7  C.  L.  R.  536 

53.  Statement  in  petition  not 

requiring  verification — Unnecessary  verifica- 
tion. Semhle  :  A  petition  represented  under 
Reg.  XVII  of  180G  not  requiring  verification  can- 
not, from  the  fact  of  its  being  verified  unnecessarily, 
be  made  the  subject  of  a  prosecution  for  giving  false 
#  evidence.  In  the  matter  of  the  petition  of 
Kasi  Chunder  Mozxjmdar.  Juggut  Chundab 
MozTJMDAR  V.  Kasi  Chtjnder  Mozumdar 

I.  li.  R.  6  Calc.  440  :  7  C.  L.  R.  330 


64. 


False  statement   in  vaka- 


latnamah— Pena?  Code,  s.  193.  The  prisoner,  a 
vakil,  presented  a  vakalatnamah  in  the  District 
Munsif's  Court  signed  by  the  defendant  in  a  civil 
suit^authorizing  the  prisoner  to  appear  for  the  de- 
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fendant.  The  vakalatnamah  falsely  purported  to 
have  been  executed  before  the  Adighari  of  the  vil- 
lage and  to  bear  the  signature  of  the  Adighari.  The 
prisoner  was  convicted  imder  s.  193  of  the  Penal 
Code.  Held,  that  the  case  was  not  brought  within 
the  section,  and  that  the  prisoner  was  entitled  to 
his  discharge  from  custody.  Queen  v.  Keilasuji 
Putter 5  Mad.  373 

55.  Statement    in      document 

not  requiring  verification — Civil  Procedure 
Code,  1859,  ss.  119,  120.  The  verification  of  an 
apphcation  filed  in  the  Civil  Court,  in  which  it  was 
stated  that  the  apphcant  did  not  sign  an  alleged 
deed  of  compromise,  does  not  subject  him  to  punish- 
ment for  giving  false  evidence.  Such  an  applica- 
tion falls  not  under  s.  120,  Act  VIII  of  1859,  but 
under  s.  119  of  that  Act  and  need  not,  therefore,  be 
verified.     Queen  v.  Kartick  Chunder  Haldar 

9  W.  R.  Cr.  5S 


66. 


Statement   in    application 


i   for  new  trial— Penal  Code,  ss.  191,  192—VerifL- 

I    cation  of  document  as  a  plaint.     A  made  an  appli-. 

:    cation  fora  new  trial  under  s.  21  of  Act  XI  of  1865. 

I  He  filed  a  memorandum  of  his  grounds  verified  as  a 
plaint,  and  therein  knowingly  made  a  false  state- 
ment. Held  (Glover,  J.,  dissenting),  that  he  had 
not  thereby  committed  an  ofEence  under  s.  191  or 
192  of  the  Penal  Code.     In  re  Haran  Mandal 

2  B.  Ii.  R.  A.  Cr.  1  :  10  W.  R.  Cr.  31 


67. 


False  verification  of  writ- 


ten statement — Civil  Procedure  Code,  ss.  51,  115 
Penal  Code  {Act  XLV  of  I860),  s.  191.  A  person 
filing  a  written  statement  in  a  suit  is  bound  by  law 
to  state  the  "truth,  and  if  he  makes  a  statement 
which  is  false  to  his  knowledge  or  beUef,  or  which  he 
believes  not  to  be  true,  he  is  guilty  of  giving  false 
evidence  within  the  meaning  of  s.  191  of  the  Penal 
Code.     Qukbn-Empress  v.  Mehrban  Singh 

I.  L.  R.  6  AIL  626 


58. 


Witness    deposing    falsely 


in  another's  name — Penal  Code,  s.  193,  and  ss. 
416,  419.  A  witness  falsely  deposing  in  another's 
name  should  be  charged  with  giving  false  evidence 
under  s.  193,  and  not  with  cheating  by  personation 
under  s.  419  of  the  Penal  Code.  Reo.  v.  Prema 
BmKA 1  Bom.  89 


69. 


Putting     forward    person 


know^ing  him  to  be  some  one  else — Ahetment 
of  false  evidence.  Where  C  falsely  represented  him- 
self to  be  (7  and  the  writer  of  a  document  signed  by 
U,  and  T,  knowing  that  C  was  not  U,  and  had  not 
written  such  document,  adduced  C  as  U,  and  aft 
the  writer  of  that  document :  Held,  that  T  ought 
to  have  been  convicted  not  of  intentionally  giving 
false  evidence  in  a  judicial  proceeding,  but  on  a 
charge  of  abetting  the  giving  of  false  evidence. 
Queen  v.  Chundi  Churn  Nauth     8  W.  R.  Cr.  5 


60. 


Statement  unintentionally 


causing   conviction  of  murder — Penal  Code, 
88.  193,  194 — Power  of  Sessions  Judge.     The  Ses- 
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FALSE  EVIDENCE— cowft?. 

1.  GENERAL  CASES— contd. 

sions  Judge  has  no  power  to  commit  a  man  for  hav- 
ing given  false  evidence  before  the  Magistrate,  but 
he  can  commit  him  for  having  given  false  evidence 
in  his  own  Court.  In  the  trial  of  a  prisoner  for 
murder,  a  witness  stated  on  oath  before  the  Sessions 
Court  that  another  had  committed  the  murder, 
whereas  before  the  Magistrate  he  had  stated,  as 
was  the  fact,  that  the  prisoner  had  committed  the 
murder.  Held,  that  such  witness  was  guilty  under 
s.  193,  and  not  under  s.  194,  of  the  Penal  Code, 
as  he  did  not  know  that  he  would  cause  a  con- 
viction for  murder.     Queen  v.  Habdyal 

3  B.  L.  R.  A.  Cr.  35 

61.  Subornation    of   perjury — 

Penal  Code,  s.  196.  The  provision  of  the  Penal 
Code  (s.  196)  against  using  false  evidence  is  not 
ordinarily  intended  to  apply  to  subornation  of  per- 
jury. To  establish  an  offence  under  s.  196,  it  must 
be  shown  that  the  accused  made  some  use  of  the 
false  evidence  after  it  was  in  existence.  Queen  v. 
SuEFURUDEE        .         .       1  Ind.  Jur.  O.  S.  122 

62.  —  Intentional  omission      to 

mention  adjustment  of  decree  in  applica- 
tion for  execution — Penal  Code,  ss.  193,  199 — 
Civil  Procedure  Code,  s.  235 — Intentional  omission. 
Under  s.  235  of  the  Code  of  Civil  Procedure  (XIV 
of  1882),  the  decree- holder,  or  the  party  who  ap- 
plies for  execution,  is  bound  to  state  in  his  applica- 
tion any  adjustment  between  the  parties  after 
decree,  whether  such  adjustment  has  or  has  not 
been  previously  certified  to  the  Court.  Pawpayya 
V.  Narasannah,  I.  L.  R.  2  Mad.  216,  followed. 
Intentional  omission  to  make  such  statement 
amounts  to  an  offence  under  s.  193  of  the  Penal 
Code  (XLV  of  1860).  S.  199  of  the  Penal  Code 
(XLV  of  1860)  does  not  apply  to  applications  for 
execution  containing  false  averments.  Queen- 
Empress  V.  Bapuji  Dayaram 

I.  Ij.  R.  10  Bom.  288 
63. Charge — Criminal     Procedure 


Code  {Act  V  of  1898),  ss.  195,  477— Bail,  order  for, 
before  commitment — Preliminary  inquiry — Charge, 
framing  of,  if  absolutely  necessary — Jurisdiction — 
Penal  Code  {Act  XLV  of  1860),  s.  193— False  evi- 
dence, giving  of.  S.  477  of  the  Code  of  Criminal  Pro- 
cedure contemplates  that  there  should  be  a  charge 
upon  which  the  commitment  is  based ;  in  other 
words,  the  person  accused  of  having  committed  the 
offence  should  know  the  specific  nature  of  the  accu- 
sation against  him,  so  as  to  be  able  to  answer  it. 
Where  an  order  was  made,  directing  a  witness  to 
give  bail  before  a  Court  of  Session  and  to  appear, 
when  called  upon,  before  such  Court,  to  answer 
charges  under  s.  193,  Indian  Penal  Code,  without 
any  reference  to  the  specific  false  statements  alleged 
to  have  been  made  by  the  witness  in  the  course  of 
a  judicial  proceeding,  it  was  held  that  the  order 
could  not  be  regarded  as  a  commitment  under 
s.  477,  Criminal  Procedure  Code.  Such  an  order 
is  not  warranted  by  law,  and  is  without  jurisdic- 
tion.  MoHiM  Chunder  Mozumdar  v.  King- 
Empeeor  (1901)     .         .         .     5  C.  W.  N.  615 

VOL.  II 


FALSE  EVIDENCE—ronfei. 


64. 


1.  GENERAL  CASES—contd. 
Commitment — Criminal  Pro- 


cedure Code  {Act  V  of  1898),  ss.  476,  477— Commit- 
ment to  Court  of  Session  for  giving  false  evidence — 
Preliminary  inquiry,  if  necessary — Sessions  Judge, 
jurisdiction  or  power  of,  as  a  Court  of  appeal  to 
order  commitment — Difference  in  procedure  between 
the  provisions  of  ss.  476  and  477 — Applicability  of 
the  sections— Penal  Code  {Act  XLV  of  1860),  s.  193 
— False  evidence,  giving  of.  S.  477  of  the  Code  of 
Criminal  Procedure  deals  with  cases  which  tran- 
spire before  the  Court  of  Session  itself,  and  in  which 
the  Sessions  Judge  is  in  a  position  to  declare,  with- 
out any  further  inquiry,  that  the  person  against 
whom  action  is  necessary  under  that  section  has  in 
fact  committed  an  offence  mentioned  in  s.  193, 
Criminal  Procedure  Code.  The  Queen  v.  Nomal, 
12  W.  R.  Cr.  69,  referred  to.  Where  evidence 
was  given  by  a  witness  before  a  Deputy  Magis- 
trate, which  was  in  conflict  with  the  statements  of 
certain  other  witnesses,  and  the  Deputy  Magistrate 
did  not  believe  the  statements  of  that  mtness,  and 
the  Sessions  Judge,  on  appeal,  was  inclined  to  take 
the  same  view,  and  committed  that  person  to  take 
his  trial  before  the  Court  of  Session  on  a  charge  of 
giving  false  evidence  in  a  judicial  proceeding : 
Held,  that  there  was  no  fact  before  the  Sessions 
Judge  upon  which  he  could  come  to  the  conclusion 
that  the  offence  of  giving  false  evidence  had  been 
committed,  either  before  him  or  before  the  Deputy 
Magistrate.  Held,  also,  that  the  only  conclusion  to 
which  he  could  come  was  that  the  offence  of  giving 
false  evidence  might  have  been  committed  before 
the  Deputy  Magistrate,  and  that  the  case  could  not 
be  ripe  for  commitment  until  a  further  inquiry  wa« 
made  in  the  matter  and  an  opportunity  given  to  the 
person  to  show  that  his  statements  were  not  untrue 
to  his  knowledge.  Held,  also,  that  the  section 
applicable  to  the  facts  of  the  present  case  was 
s.  476,  and  that  the  commitment  of  the  petitioner 
under  s.  477  was  illegal.  In  the  matter  of  Umesh 
Chandra  Chakravarti  (1901)  .  5  C.  W.  N.  630 


65. 


Security  for  appearance — 


False  evidence,  giving  of — Criminal  Procedure  Code 
{Act  V  of  1898),  s.  477 — Security  to  appear  when  called 
upon,  to  answer  charges  yet  to  be  framed.  There  is 
no  warrant  in  law  for  an  order  by  a  Sessions  Judge 
directing  a  witness,  alleged  to  have  given  false  evi- 
dence in  a  judicial  proceeding  before  him,  to  give 
security  to  appear  before  him,  when  called  upon,  to 
answer  charges  yet  to  be  framed  under  s.  193  of 
the  Indian  Penal  Code.  Krista  Chandra  Bhadra 
V.  King-Emperor  (1901)    .     .     5  C.  W.  N.  630 

66. Stay  of  proceeding  pending 

civil  sMxt— Registration  Act  {III  of  1877),  s.  82— 
Refusal  to  register  deed  denying  execution,  prosecuiion 

for Stay  of  proceeding  pending  civil  suit  to  declare 

deed  a  forgery.  Petitioner  denied  execution  and 
refused  to  register  a  •  mortgage -deed.  On  appeal^ 
the  special  Sub- Registrar  found  the  deed  to  be 
genuine,  and  ordered  registration  and  sanctioned 
prosecution  of  the  petitioner  under  s.  82  of  the 
Registration   Act,  subject  to  the  approval  of  the 

6t. 
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PAIjSE  EVIDENCE— conft?. 

1.  GENERAL  CASl^S—concld. 

District  Registrar.  The  sanction  was  given,  but 
the  petitioner  applied  for  stay  of  proceedings  pend- 
ing decision  in  a  suit  he  had  filed  in  the  Civil  Court 
for  having  the  deed  declared  a  forgery,  and,  on  the 
refusal  of  the  Magistrate  to  stay  proceedings  :  Held, 
that  the  Magistrate  should  have  stayed  proceedings 
pending  the  decision  in  the  civil  suit.  Goberdhone 
Pramanick  v.  Iswar  Chuxder  Pramanick 
(1900) 5  C.  W.  N.  44 


67. 


Assignment  of   perjury— 


Penal  Code  {Act  XL V  of  1860),  s.  193— Criminal 
Procedure  Code  (Act  V  of  1898),  ss.  435,  439— Evi- 
dence Act  {I  of  1872) — Intentionally  giving  false  evi- 
dence in  a  judicial  proceeding — Absence  of  discussion 
of  evidence  for  the  defence — Explaining  away  the  state- 
ment of  the  acc^ised  to  his  prejudice — Proof — Mis- 
reading of  documentary  evidence — Fundamental  errors 
in  principle — Revisional  jurisdiction.  According  to 
the  Criminal  Law  in  England  from  which  the 
Indian  system  is  largely  dra^vn,  the  assignment  of 
perjury  must  be  proved  by  two  witnesses  or  by  one 
witness  and  the  proof  of  other  material  and  rele- 
vant facts  confirming  his  testimony.  This  "  is  not 
a  mere  technical  rule,  but  a  rule  founded  on  sub- 
stantial justice."  The  Indian  Evidence  Act  (I  of 
1872)  does  not  prpvide  that  there  must  be  corro- 
boration to  support  a  conviction,  but  in  ordinary 
cases  and  where  the  provisions  peculiar  to  Indian 
law  do  not  apply,  a  rule  which  is  founded  on  sub- 
stantial justice  may  well  serve  as  a  safe  guide  to 
those,  who  have  to  administer  the  criminal  law  in 
India.  Where  with  reference  to  an  adoption  the 
accused  made  a  statement,  and  where  no  other  ex- 
pression would  with  equal  propriety  have  been  used 
to  express  the  corporal  act  (of  giving  and  taking 
in  adoption),  it  is  antagonistic  to  the^first  principles 
of  criminal  jurisdiction  to  explain  away  to  the  pre- 
judice of  the  accused  that  statement,  which  in  its 
legitimate  sense  indicated  a  corporal  giving  and 
taking.  Per  Jenkins,  C.J. — A  conviction  for  per- 
jury cannot  stand  where  the  onus  has  been  wrongly 
placed ;  explanations  have  been  demanded  from 
the  accused,  when  no  occasion  for  them  existed  ; 
and  the  rule  that  there  must  be  something  in  the 
case  to  make  the  oath  of  the  prosecution  witness 
preferable  to  the  oath  of  the  accused  has  not  been 
satisfied.  For  silence  to  carry  incriminating  force 
in  a  case  like  the  present  there  must  have  been  cir- 
cumstances which  not  only  afforded  the  accused  an 
opportunity  to  speak,  but  naturally  and  properly 
called  for  the  declaration,  which  is  said  to  be  ab- 
sent.   Emperor  v.  Bal  Gangadhar  Tilak  (1904) 

I.  Ii.  R.  28  Bom.  497 

2.  FABRICATING  FALSE  EVIDENCE. 

Fabrication     of    false    evi- 


dence—Pe/toZ  Code,  8.  193  and  s.  120— Illegal  con- 
cealment to  fabricate  evidence.  The  term  "  ifabrica- 
tion  "  in  s.  193  of  the  Penal  Code  refers  to  the  fabri- 
cation of  false  documentary  evidence  to  be  used 
in  a  suit,  so  that  to  convict  under  this  section  it  is 


FALSE  EVIDENCE— conf(f. 

2.  FABRICATING  FALSE  EVIDENCE— conW- 

essential  to  aver  and  to  prove  that  the  faljricated 
documents  were  intended  for  that  purpose.  The 
illegal  concealment,  by  act  or  omission,  contem- 
plated by  s.  120  of  the  Code,  has  reference  to  the 
existence  of  a  design  on  the  part  of  third  persons  to 
fabricate  evidence.  Queen  v.  Rajcoomar  Baner- 
JEE        ....     1  Ind.  Jur.  O.  S.  105 


2. 


False     verification — Verifica- 


tion of  statement  in  suit  for  rent — Act  X  of  1859,  s.  37. 
The  plaintiff  brought  a  suit  for  rent  claimed  to  be 
due  for  three  years  ;  he  failed  to  prove  his  claim, 
•and  the  suit  was  dismissed  for  want  of  evidence. 
He  afterwards  sued  to  recover  rent  for  one  of  the 
same  years,  and  recovered  the  amount.  The  Judge 
on  appeal  reversed  the  decree,  and  made  an  order 
remitting  the  case  to  the  Deputy  Collector  to  en- 
quire under  Act  X  of  1859,  s.  37,  whether  the  plaint 
iff  had  committed  perjury  in  the  first  suit,  the 
plaint  in  which  was  verified  by  his  agent.  The 
37th  section  of  the  Act  requires  that  the  statement 
of  claim  shall  be  verified  by  the  plaintiff  or  his 
agent,  and  enacts  that,  if  the  statement  shall  con- 
tain any  averment  which  the  person  making  the 
verification  shall  know  or  believe  to  be  false,  or 
shall  not  know  or  believe  to  be  true,  such  person 
shall  be  subject  to  punishment  according  to  the 
law  for  the  time  being  in  force  for  the  punishment 
of  giving  or  fabricating  false  evidence.  Held^  that 
there  was  no  foundation  for  the  order,  the  aver- 
ment having  been  made  by  the  agent,  and  not  by 
the  plaintiff  ;  and  besides,  there  was  no  evidence 
that  it  was  untrue,  there  having  been  no  finding  in 
the  first  suit  that  the  rent  was  not  due.     Tara- 

PERSAD  RoyXJhOWDHRY  V.  OOPAL  DaSS  DuTT 

Marsh.  72  :  W.  R.  F.  B.  24 
1  Ind.  Jur.  O.  S.  79  :  1  Hay  235 


3. 


False  accounts —PenaZ    Code, 


8.  193 — Making  up  false  accounts  to  produce  before 
forest  officer.  The  making  up  falsely  of  accounts, 
with  the  intention  of  producing  them  before  a 
forest  officer 'not  empowered  by  law  to  hold  an  in- 
vestigation and  take  evidence,  is  not  a  fabrication 
of  false  evidence  within  the  meaning  of  s.  193  of 
the  Penal  Code.     Rbo.   v.  Ramajirav  Jivbajirav 

12  Bom.  1 

Intention    to   procure    con 


vietion —PcnoZ  Code^  «.  195.  The  prisoner 
was  convicted  under  s.  195  of  the  Penal  Code 
of  fabricating  false  evidence  with  intent  to 
procure  the  conviction  of  a  certain  person  of  an 
offence.  The  prisoner's  act  was  committed  in  a 
most  pubUc  manner,  and  was  not  calculated  to  lead 
to  the  conviction  of  the  person,  nor  did  it  appear 
that  the  prisoner  took  any  steps  to  secure  his 
conviction.  Held,  that  the  conviction  of  the  pri 
soner  could  not  be  sustained.  Queen  v.  Shib 
Dyal 5N.  W.188 

Making     it     ap- 


pear offence  had  been  committed — Failure  to  lay 
cJiarge — Penal  Code,  s.  193.  A  person  having  made 
a  hole  in  the  wall  of  his  own  house,  broke  open  a 
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box  and  removed  the  contents  to  which  he  believed 
himself  entitled,  but  as  to  which  there  was  a  dis- 
pute, making  the  removal  appear  to  have  been  the 
act  of  thieves  from  the  outside,  was  charged  with 
fabricating  false  evidence  for  the  purpose  of  its  be- 
ing used  in  a  stage  of  a  judicial  proceeding  under 
8.  193  of  the  Penal  Code.  It  did  not  appear  that 
any  charge  had  been  laid  by  the  accused  against 
any  one  in  respect  of  the  removal  of  the  contents 
of  the  box.  Held,  that  the  crircunistances  did  not 
warrant  the  charge  under  s.  193  of  the  Penal  Code 
of  fabricating  false  evidence.  Thewa  R^m  v.  Em- 
press        .         .         .         .        10  C.  L.  R.  187 


6. 


Statement  (in     petition)  of 


payment  on  account  of  tenure  after  tenure 
had  been  set  aside — Penal  Code,  s.  193.  A  cer- 
tain alleged  mokurari  tenure  having  been  set  aside 
by  a  Civil  Court,  the  person  who  had  claimed  to 
hold  such  tenure  in  depositing  money  in  Court,  in 
a  petition  stated  that  the  deposit  was  in  respect  of 
the  mokurari  tenure,  whereupon  he  was  charged 
and  convicted  under  s.  193  of  the  Penal  Code  with 
fabricating  false  evidence.  Held,  that  the  convic- 
tion was  bad.     Dabee  Mahto  v.  Ram  Mohun  Moo- 

KHOPADHYA  .  .  .         10  C.  L.  R.  433 


7. 


Attempt  to  commit  offence 


— Penal  Code,  s.  193.  M  instigated  Z  to  personate 
C,  and  to  purchase  in  C's  name  certain  stamjjed 
I)aper,  in  consequence  of  which  the  vendor  of 
the  stamped  paper  endorsed  Cs  name  on  such 
paper  as  the  purchaser  of  it.  M  acted  with  the  in- 
tention that  such  endorsement  might  be  used 
against  C  in  a  judicial  proceeding.  Held,  that  the 
offence  of  fabricating  false  evidence  had  been 
actually  committed,  and  that  M  was  properly  con- 
victed of  abetting  the  commission  of  such  offence. 
Queen  v.  Ramsaran  Chowhey,  4  N.  W.  46,  distin- 
guished and  observed  on.     Empress  v.  Mula 

I.  Ii.  R.  2  All.  105 

8.  .  Fabricated    letter — Intention 


to  use  lefore  Registrar — Use  before  Court — Penal 
Code,  s.  196.  L  brought  a  suit  upon  a  bond, 
and  at  the  trial  sought  to  support  his  claim  by  a 
letter  fabricated  probably  for  the  purpose  of  en- 
abhng  L  to  get  the  bond  registered.  L  was  con- 
victed under  s.  196  of  the  Penal  Code.  Held,  that, 
if  the  letter  was  fabricated  for  use  before  the 
Registrar,  it  was  no  valid  objection  to  the  con- 
viction.    Lakshmaji  v.  Queen-Empress 

I.  L.  R.  7  Mad.  289 


9. 


Framing  incorrect  record- 


I 


Public  servant  making  fahe  entry — Penal  Code, 
s.  218.  When  a  Police  Superintendent  called  for 
the  report  from  the  constable  on  information  that  a 
theft  had  been  committed  and  reported  owing  to 
the  constable's  neghgence,  and  the  constable  pro- 
duced a  false  report  to  the  effect  that  no  theft  had 
been  committed  and  no  information  given  to  him  : 
Held,  that  he  was  not  guilty  under  s.  218  of  the 
Penal  Code.     Gov  ernment  v.  Abdool  Huq 

3  Agra  Cr.  1 


FALSE  EVIDENCE— confti. 

2.  FABRICATING  FALSE  EVIDENCE— confi. 

10. False    report— PemzZ      Code, 

9.  218.  A  kulkarni  who  makes  a  false  report 
with  reference  to  an  offence  committed  in  his 
village,  with  intent,  etc.,  is  punishable  under 
s.  218  of  the  Penal  Code.  Reg.  v.  Malhar  Ram 
Chandra         ....     7  Bom.  Cr.  64 

11,  Fabricating  documents  by 

public  servant— Pewa^  Code,  s.  218.  A  public 
servant  in  charge  as  such  of  certain  documents, 
having  been  required  to  produce  them  and  being 
unable  to  do  so,  fabricated  and  produced  similar 
documents  with  the  intention  of  screening  himself 
from  punishment.  Held,  that,  such  fabricated  docu- 
ments not  being  records  or  writings  with  the  pre- 
paration of  which  such  public  servant  as  such  was 
charged,  he  could  not  legally  be  convicted  under 
s.  218  of  the  Penal  Code.  Empress  v.  Mazhar 
HusAiN  .         .         .         I.  Ii.  R.  5  All.  553 

12. Public  servant — 

Forgery — Penal  Code,  s.  218 — Abetment.  8  was 
charged  with  the  preparation  of  a  certain  record 
and  was  in  the  habit  of  preparing  it  from  certain 
abstracts  made  and  read  to  them  by  D.  D  made 
and  read  false  abstracts  whereby  an  incorrect  record 
was  prepared.  The  Court  was  of  opinion  that  D 
could  not  strictly  be  held  to  have  committed  the 
offence  described  in  s.  218  of  the  Penal  Code.  He 
was  guilty,  however,  of  abetment  of  the  offence 
described  in  that  section,  'and  not  the  less  so  that 
S  had  no  guilty  knowledge  or  intention  in  the 
matter.     Queen  v.  Brij  Mohan  Lal 

7N.W.  134 


13. 


~  Penal  Code,  s.  218 


— Intention.  The  intention  is  an  essential  in- 
gredient in  the  offence  contemplated  by  s.  218, 
Penal  Code.      Queen  v.  Shama  Churn  Roy 

8  W.  R.  Cr.  27 


14. 


False     entry     in 


chowkidari  book — Penal  Code,  s.  218.  Where  a 
chowkidar  was  charged  under  s.  218,  Penal  Code, 
with  having  made  a  false  entry  in  a  chowkidari 
attendance  book  with  a  view  to  support  a  charge 
which  was  made  against  a  Sub- Inspector  of  having 
made  a  false  report  regarding  the  length  of  absence 
from  duty  of  another  chowkidar,  and  thereby  to 
cause  loss  or  injury  to  the  Sub- Inspector,  it  was 
held  that  the  intention  was  too  remot«  to  fall  within 
s.  218.     Queen  v.  Jungle  Lall  19  W.  R.  Cr.  40 


15. 


Penal        Code, 


ss.  192,  218 — Public  servant.  A  police  officer,  who 
had  suppressed  a  document  intrusted  to  him  to 
forward  to  his  superior  officer,  made  a  false  entry  in 
his  official  diary  that  the  document  had  been  so 
forwarded,  intending  that,  if  he  were  prosecuted 
under  the  Police  Act  for  suppressing  the  document, 
such  entry  might  be  used  as  evidence  in  his  behalf 
that  he  had  so  forwarded  the  document.  Held, 
that,  inasmuch  as  to  constitute  the  offence  of  fabri- 
cating false  evidence  defined  in  s.  192  of  the  Penal 
Code,  the  evidence  fabricated  must  be  admissible 
evidence,    and  as,  if  such  police  officer  had  been 
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prosecuted  un(^r  the  Police  Act,  the  entry  in  the 
diary  would  not  have  been  admissible  in  his  behalf, 
though,  contrary  to  this  intention,  it  might  have 
been  used  against  him,  such  police  officer  was  im- 
properly convicted,  in  respect  of  such  entry,  of 
fabricating  false  evidence  punishable  under  s.  193 
of  the  Penal  Code.  Hdd,  also,  that  such  police 
officer's  intention  in  making  such  entrj"  being  to 
screen  himself  from  punishment,  he  was  not  punish- 
able under  s.  218  of  the  Code.  Empress  v.  Gauri 
Shankab    .         .         .         .     I.  L.  R.  6  All.  42   | 

16. Penal        Code,    \ 

8.  218 — Public  servant.  A  treasury  accountant  was  i 
convicted  of  offences  under  ss.  218  and  465  of  the  i 
Penal  Code  under  the  following  circumstances  :  A  j 
sum  of  11500,  which  was  in  the  treasury  and  was 
payable  to  a  particular  person  through  a  Civil 
Court,  was  dra^vn  out  and  paid  away  to  other 
persons  by  means  of  forged  cheques.  After  the 
withdrawal  of  the  R500,  but  before  such  with- 
drawal had  been  discovered,  the  representative  of 
the  paj'^ee  applied  for  payment.  The  prisoner  then, 
upon  two  occasions,  wrote  reports  to  the  effect  that 
the  R500  in  question  then  stood  at  the  paj-ee's 
credit  as  a  revenue  deposit,  and  that  it  was  about 
to  be  transferred  to  the  Civil  Court.  Upon  the 
first  of  these  reports,  an  order  was  signed  by  the 
treasury  officer  for  the  transfer  of  the  money  to  the 
Civil  Court  concerned,  and  to  effect  such  transfer, 
a  cheque  was  prepared  by  the  sale-mohurrir,  which 
as  originally  drawn  up  related  to  the  sum  of  R500 
already  mentioned.  The  signature  of  the  cheque 
by  the  treasury  officer  was  delayed  for  some  time, 
and  meanwhile  the  cheque  was  altered  by  the  pri- 
soner in  such  a  manner  as  to  make  it  relate  to  an- 
other deposit  of  R500  which  had  been  made  sub- 
sequently to  the  above,  and  to  the  credit  of  another 
person.  The  result  of  this  was  the  transfer  of  the 
second  payee's  R500  to  the  Civil  Court,  as  if  it 
had  been  the  first  R500,  and  to  the  credit  of  the 
first  payee's  representative.  The  prisoner  was 
convicted  under  s.  465  of  the  Penal  Code  in  respect 
of  the  cheque,  and  under  s.  218  in  respect  of  the  two 
reports  above  referred  to.  Held,  that  the  prisoner's 
intention  in  making  the  false  reports  was  to  stave 
off  the  discovery  of  the  previous  fraud  and  save 
himself  or  the  actual  perpetrator  of  that  fraud  from 
legal  punishment,  and  that,  having  prepared  the 
reports  in  a  manner  which  he  knew  to  be  incorrect, 
he  was  rightly  convicted  under  s.  218  of  the  Penal 
Code.  Held,  further,  that,  as  the  prisoner,  who  was  a 
public  servant,  made  these  reports  and  assumed  to 
make  them  in  due  course  and  as  a  part  of  his  duty 
and  held  them  out  as  reports  which  were  made  by 
the  proper  officer,  and  as  no  question  was  put  in 
the  examination  of  the  witnesses  from  the  office 
which  suggested  that  it  was  not  his  business  to 
make  such  reports,  it  must  be  inferred  that  he  made 
them  because  it  was  his  business  to  do  so,  and  as  a 
public  servant  within  the  meaning  of  s.  218  of  the 
Penal  Code.     Queen-Empress  v.  Giridhart  Lal 

I.  Ij.  R.  8  Aa  663 
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17.  Penal  Code,  {Act 

XLV  of  1860),  s.  218— Public  servant  framing 
an  incorrect  record  to  save  himself  from  legal 
punishment.  A  public  servant  who  does  that 
which,  if  done  to  save  another  from  legal  punish- 
ment, would  bring  the  public  servant  within  s.  218 
of  the  Penal  Code,  has  equally  committed  the 
offence  punishable  under  s.  218  if  the  person  whom 
he  intends  to  save  from  legal  punishment  is  him- 
self. Queen- Empress  v.  Gauri  Shankar,  I.  L.  R.  6 
All.  42,  quoad  hoc,  overruled.  Queen-Empress  v. 
Giridhari  Lal,  I.  L.  R.  8  All.  653,  referred  to. 
Queen- Empress  v.  Nand  Kishore 

I.L.II.  19  All  305 


18. 


Penal  Code  {Act 


XLV  of  1860),  s.  218 — Public  servant  framing  in- 
correct Record — Injury  to  the  public — Police  officer 
framing  a  false  report.  A  report  of  the  commission 
of  a  dacoity  was  made  at  a  thana.  The  police  officer 
in  charge  of  the  thana  at  first  took  dow  n  the  report 
which  was  made  to  him,  but  subsequently  destroyed 
that  report  and  framed  another  and  a  false  report — 
of  the  commission  of  a  totally  different  offence — 
to  which  he  obtained  the  signature  of  the  complain- 
ant, and  which  he  endeavoured  to  pass  off  as  the 
original  and  correct  report  made  to  him  by  the 
complainant.  Held,  that  on  the  above  facts,  the 
police  officer  was  guilty  of  the  offences  punishable 
under  s.  204  and  s.  218  of  the  Penal  Code.  Queen - 
Empress  v.  Muhammad  Shah  Khan 

L  L.  R.  20  All.  307 


19. 


Penal  Code  {Act 


XLV  of  1860),  8.  192— Fabricating  false  evidence-^ 
False  entry  T^ade  by  a  police  officer  in  a  special  diary. 
Held,  that  a  police  officer  who  made  a  false  entry 
in  the  special  diary  relating  to  a  case  which  was 
being  investigated  by  him  could  not  be  convicted, 
therefore,  of  the  offence  of  fabricating  false  evi- 
dence as  defined  in  s.  192  of  the  Penal  Code,  inas- 
much as  the  document  in  which  the  alleged  false 
entry  was  made  was  not  one  which  was  admissible 
in  evidence.  Empress  v.  Oauri  Shankar,  I.  L.  R. 
6  All.  42,  and  Queen  v.  Keilasum  Putter,  5  Mad. 
373,  referred  to.  Queen-Empress  r.  Zakir 
HusAiN   .         .         .         .     I.  L.  R  21  All.  159 

20. Penal  Code  {Act 

XLV  of  1860),  s.  218—'"  Charged,'"  meaning  of,  in 
that  section — Criminal  Procedure  Code  {Act  V  of 
1898),  s.  4,  cl.  (/) — Cognizable  offence — Offence  under 
Gambling  Act  {Bengal  Act  II  of  1867).  The  District 
Superintendent  of  Police  gave  a  warrant  under  the 
Gambling  Act  (Bengal  Act  II  of  1897)  to  A  a  sub- 
inspector,  to  arrest  persons  found  gambling  in  & 
certain  house.  In  orcfer  to  save  two  persons  from 
legal  punishment  for  having  committed  an  offence 
under  the  Gambling  Act  in  that  house,  D  framed  a 
first  information  and  a  special  diary  incorrectly. 
Hdd,  that  he  was  properly  charged  with,  and  found 
guilty  of,  having  committed  an  offence  under  s.  218 
of  the  Penal  Code.  The  word  "  charged  "  in  that 
section  is  not  restricted  to  the   narrow  meaning  of 
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*'  enjoyed  by  a  special  provision  of  law."  An  of- 
fence under  the  Gambling  Act  being  an  offence  for 
which  the  District  Superintendent  of  Police  may 
arrest  or  by  warrant  direct  an  arrest  is  a  cogni- 
zable offence  within  the  meaning  of  s.  4,  cl.  (/),  of 
the  Criminal  Procedure  Code.  The  words  "  a 
police-officer  "  in  that  clause  do  not  mean  "  any  and 
-every  police-officer  "  ;  it  is  sufficient  if  the  Legisla- 
ture by  any  law  limits  the  power  of  arrest  to  any 
particular  class  of  police-officers.  Queen-Empress 
V.  Deodhar  Singh      .         I.  L.  R.  27  Calc.  144 

21.   Putting   whole    of     long 

statement  bodily  to  witness.  It  is  very  irre- 
gular, in  a  charge  of  intentionally  giving  false  evi- 
dence, to  put  the  whole  of  a  long  statement  bodily 
to  a  witness  at  once.  A  conviction  on  such  a  charge 
•could  properly  be  had  only  on  proof  that  the  ac- 
cused person  had  made  to  the  police-officer  each 
and  every  statement  contained  in  the  document. 
IsAB  Mandal  v.  Queen-Fmpress  (1900) 

I.  li.  R.  28  Calc.  348 
S.C.  5  C.  W.  N.  65 


3.  CONTRADICTORY  STATEMENTS. 


1. 


Circumstances    and    inten- 


tion of  contradictory  statement  -Penal  Code, 
s.  1 93.  The  mere  fact  that  a  person  has  made  a 
statement  which  contradicts  a  previous  statement 
is  not  itself  necessarily  sufficient  to  bring  him 
within  s.  193  of  the  Penal  Code.  The  circum- 
stances under  which,  and  the  intention  with 
which,  the  particular  statement  relied  on  by  the 
prosecution  is  made,  must  in  each  case  be  con- 
sidered before  it  can  be  held  that  the  offence  has 
been  committed.     Queen  v.  Soondur  Moohooree 

9  W.  R.  Cr.  25 
Qtjeen  v.  Denonath  Btjjjur    9  W.  R.  Cr.  52 


2. 


Weight  to  be  given  to  con- 


tradictory statements.  To  establish  the  offence 
of  giving  false  evidence,  direct  proof  of  the  falsity 
of  the  statement  on  which  the  perjury  is  assigned  is 
essential.  But,  as  legitimate  evidence  for  this  pur- 
pose, the  law  makes  no  distinction  between  the 
testimony  of  a  witness  directly  falsifying  such 
statement  and  the  contradictory  statement  of  the 
person  charged,  although  not  made  on  oath.  Such 
a  statement,  when  satisfactorily  proved,  is  quite  as 
good  evidence  in  proof  of  the  charge  as  the  crimi- 
natory statement  of  a  person  charged  with  any 
other  offence,  and  on  precisely  the  same  ground, — 
that  it  is  an  admission  of  the  accused  person  incon- 
sistent with  his  innocence.  As  to  the  weight  to  be 
given  to  contradictory  statements,  the  sound  rule  is 
that  a  charge  of  perjury  is  not  maintainable  upon 
proof  of  one  such  statement  not  on  oath,  or  more 
than  one  if  proved  by  a  single  witness  only,  unless 
supported  by  confirmatory  evidence  tending  to 
show  the  falsity  of  the  statement  in  the  charge. 
With  respect  to  the  kind  or  amount  of  confirmatory 
proof  required,  it  must  be  considered  in  each  case 
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whether  the  particular  evidence  offered  is  sufficient 
to  induce  a  belief  in  the  truth  of  the  contradictory 
statement  or  direct  testimony.     Queen  v.  Ross 

6  Mad.  342 


3. 


Alternative       charge — State- 


ments made  before  Civil  and  Criminal  Courts.  Where 
a  person  makes  one  statement  before  the  Magis- 
trate and  a  directly  different  statement  before  the 
Civil  Court,  his  commitment  on  an  alternative 
charge,  after  the  consent  of  the  Civil  Court  has 
been  obtained  under  s.  169  of  the  Code  of  Criminal 
Procedure,  is  strictly  legal.  Queen  v.  Oottur 
Narain  Singh       .         ..        .       8  W.  R.  Cr.  79 


4. 


Inconsistent  state- 
Where    a    person 


ments  in  judicial  proceeding. 
makes  two  contradictory  statements  in  the  course 
of  a  judicial  proceedings,  he  may  be  tried  and  con- 
victed of  giving  false  evidence  on  a  single  charge  if 
there  is  evidence  to  show  which  statement  is  false. 
Reg.  v.  Gangojibin  Pandji       .     5  Bom.  Cr.  49 


5. 


Penal  Code.y  s.  72 


— Alternative  finding.  Proof  of  contradictory  state- 
ment on  oath  or  solemn  affirmation,  without  evi- 
dence as  to  which  of  them  is  false,  is  sufficient  to 
justify  a  conviction,  upon  an  alternative  finding  of 
the  offence  of  giving  false  evidence,  under  s.  72  of 
the  Penal  Code  and  ss.  242,  381,  and  382  of  the 
Criminal  Procedure  Code.  The  English  law  upon 
the  subject  stated.     Queen  v.  Palany  Chetty 

4  Mad.  51 


6. 


Statement    incon- 


sistent with  previous  one — Criminal  Procedure  Code 
{Act  XX  V  of  1861 ),  s.  172.  Where  a  witness  makes 
a  statement  before  the  Sessions  Court  which  con- 
tradicts that  made  by  him  before  the  committing 
officer,  and  no  evidence  is  given  to  show  which 
statement  is  true,  it  cannot,  under  s.  172,  Act  XXV 
of  1861,  be  said  that  an  offence  has  been  committed 
under  the  cognizance  of  the  Sessions  Court.  A 
Judge's  duty  in  dealing  with  the  contradictory 
statements  of  a  witness  discussed.  Queen  v.  Nomal 
4  B.  L.  R.  A.  Cr.  9  :  12  W.  R.  Cr.  69 


7. 


Statements  incon- 


sistent with  previous  one — Penal  Code,  s.  193.  The 
statement  made  by  a  witness  before  the  Magistrate 
was  opposed  to  the  statement  made  by  him  before 
the  Sessions  Court.  On  a  charge  of  perjury  being 
made : — Held,  that  as  statement  made  by  the  ac- 
cused before  one  Court  was  no  evidence  of  the  falsity 
of  a  contrary  statement  before  another  Court  to 
support  a  conviction  of  giving  false  evidence.  Held. 
also,  that  neither  the  Judge  nor  jury  had  any  right 
to  assume  that  an  explanation  could  not  have  been 
given  consistent  with  both  the  statements.  Queen 
V.  Kola   4  B.L.  R.  A.  Cr.  4  :  12  W.  R.  Cr.  66 


8. 


Plea     of      guilty 


on  one  charge,  effect  of.  Where  a  prisoner  is 
charged  separately  for  having  given  false  evidence 
with  regard  to  two  statements  directly  opposed  to 
each  other,  a  plea  of  guilty  on  one  of  the  charges 
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does  not  involve  an  acquittal  on  the  other.  A  Ses- 
sions Court  is  bound  to  take  evidence  and  try  a 
charge  before  it  can  acquit  a  prisoner  of  that  charge. 
Queen  v.  Hossein  Ali       .      8  B.  L.  R.  Ap.  25 


9. 


Legality    of    con- 


viction. The  prisoner,  who,  as  a  witness  in  a  former 
case,  had  made  one  statement  before  the  Magis- 
trate and  a  contrary  one  before  the  Sessions  Judge, 
was  tried  and  convicted  of  having  either  given  false 
evidence  before  the  Judge  or  given  false  evidence 
before  the  Magistrate.  Held  (Norman  and  Camp- 
bell, J  J.,  doubting),  that  the  conviction  was  right. 
Held,  also  (Campbell,  J.,  difiEering),  the  evidence 
taken  before  the  Judge  was  admissible  on  the  charge 
of  having  given  false  evidence  before  the  Magis- 
trate.    Queen  v.  Zamiran 

B.  L.  R.  Sup.  Vol.  521 
6  W.  R.  Cr.  65 


10. 


Alternative  state- 


ments— Perjury.  Per  Norman,  J.- — Qucere  :  Not- 
withstanding the  decision  of  the  Full  Bench  in 
Queen  v.  Zamiran,  B.  L.  R.  Sup.  Vol.  521  :  6  W.  R. 
Cr.  3-5,  as  to  the  correctness  of  conviction  for 
perjury  upon  alternative  statements.  Queen  v. 
Mati  Khowa    .        .         .     3  B.  Ii.  B.  A.  Cr.  36 

12  W.  R.  Cr.  31 


11. 


Criminal       Pro- 


cedure Code  {Act  X  of  1872),  s.  455,  sch.  iii-^Penal 
Code  {Act  XLV  of  1860),  a.  193.  Where  a  person 
was  convicted  of  giving  false  evidence  upon  an 
alternative  charge  in  the  form  given  in  Sch.  HI  of 
the  Criminal  Procedure  Code :  Held  by  the  majority 
of  the  Court  (Jackson  and  Phear,  J.J.,  dissenting), 
that  the  conviction  was  good,  notwithstanding  the 
jury  had  not  distinctly  found  which  of  the  two 
statements  charged  was  false.  Held  per  Jackson, 
J.,  that  such  a  charge  is  bad,  and  further  that  an 
alternative  finding  upon  such  charge  is  invalid 
Held  per  Phear,  J.,  that  although  a  person  may  be 
lawfully  tried  upon  such  a  charge,  still  the  Court  or 
jury  must,  for  a  conviction,  find  specially  which 
branch  of  the  alternative  is  true.  Queen  t;. 
Mahomed  Hoomayoon  Shaw 

13  B.  L.  R.  r.  B.  324  :  21  W.  B.  Cr.  72 

{Contra)  Queen  v.  Bidu  Noshyo 

13  B.  L.  R.  325  note  :  11  W.  R.  Cr.  37 

12  W.  R.  Cr.  11 


12. 


Proof     of     truth 


of  each  branch  of  charge.  To  support  a  finding  upon 
an  alternative  charge  of  perjury,  there  must  be 
legal  evidence  of  the  truth  of  each  branch  of  the 
charge.     Queen  v.  Gonowri    .     22  W.  R.  Cr.  2 

13. In  order  to  sus- 
tain any  conviction  for  giving  false  evidence  upon 
an  alternative  charge  when  no  evidence  is  offered  to 
prove  the  falsity  of  either  statement  in  particular, 
it  must  be  clear  that  the  two  statements  are 
contradictory.  Nathu  Sheikh  v.  Queen-Em- 
press    .         .         .         .     I.  li.  R.  10  Calc.  405 
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,14.  _ Intentionally 

gining  false  evidence  by  contradictory  statement's.  A 
conviction  and  sentence  founded  on  one  statement 
as  being  contrary  to  another  without  any  proof  or 
finding  that  the  second  statement  was  false,  cannot 
be  maintained.  Hari  Charan  Singh  v.  Queen- 
Empress 

I.  L.  R.  27  Calc.  455  :  4  C.  W.  N.  24» 

15. Validity  of  con- 
viction— Statements  which  cannot  both  be  true.  It  is 
not  of  itself  sufficient  to  warrant  a  conviction  for 
giving  false  evidence  that  an  accused  person  has 
made  one  statement  on  oath  at  one  time  and  » 
directly  contradictory  one  at  another.  The  charge 
must  not  only  allege  which  of  such  statements  is 
false,  but  the  prosecutor  must  be  prepared  with  con- 
firmatory evidence  independent  of  the  other  contra- 
dictory statement  to  establish  the  falsity  of  that 
which  is  impeached  as  untrue.  Reg.  v.  Jackson,  1 
Letois.  C.  C.  270  ;  Reg.  v.  Wheatland,  8  C.  &  P. 
238  ;  and  Rex.  v.  Harris,  5  B.  &  Aid.  926,  referred 
to.  S.  455  of  Act  X  of  1872  (Criminal  Procedure 
Code)  is  no  authority  for  framing  against  a  person 
accused  of  giving  false  evidence  who  has  made  one 
statement  on  oath  on  one  occasion,  and  a  directly 
contradictory  one  on  oath  on  another  occasion,  a 
charge  in  the  *'  alternative,"  that  word,  as  used  in. 
that  section,  meaning  that  where  the  facts  which 
can  be  proved  make  it  doubtful  what  particular 
description  of  oflFence  an  accused  person  has  com- 
mitted, the  charges  may  be  so  varied  or  alternated 
as  to  guard  against  his  escaping  conviction  through 
technical  difficulties.  Held,  therefore,  where  three 
persons  wer'fe  committed  for  trial  jointly  charged 
w  ith  "  having  on  or  about  the  26th  September  188U 
or  the  I8th  October  1881,  being  legally  bound  upon 
oath  to  state  the  truth,  knowingly  on  those  days, 
regarding  the  same  subject,  made  contradictory 
statements  upon  oath,"  and  thereby  committed 
an  oflFence  punishable  under  s.  193  of  the  Penal 
Code,  and  such  persons  were  jointly  tried  on  such 
charge,  that  such  charge  was  bad  for  being  single 
and  joint  against  the  three  accused  persons  instead' 
of  several  and  specific  in  regard  to  each  of  them  ; 
that  it  was  fiu-ther  bad  because  it  did  not  distinctly 
and  in  terms  allege  which  of  the  statements  vas 
false ;  that,  assuming  a  committal  upon  so  faulty 
a  charge  should  be  allowed  to  stand,  the  Court  of 
Session  should  have  prepared  a  fresh  charge  against 
each  of  the  accused  persons  specifically  setting  forth 
the  statement  alleged  to  be  false,  and  should  then 
have  proceeded  to  try  each  of  them  separately  ; 
and  that,  there  being  no  evidence  that  either  of  the- 
statements  made  by  two  of  such  persons  was  false- 
except  that  it  was  contradicted  by  the  other,  the- 
charge  against  such  persons  was  not  sustainable, 
there  being  no  sufficient  evidence  that  either  of  the 
statements  was  false.     Empress  v.  Niaz  Ali 

I.  li.  R.  5  AIL  17 


16. 


Charge  in   alter- 


native of  two  different  offences  under  ttco  different 
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sections  of  Penal  Code — False  information  to  'public 
servant — Criminal  Procedure  Code,  ss.  225,  232, 
233,  537— Penal  Code  (XLV  of  1860),  ss.  182  and 
193— Forest  Act,  VII  of  1878.  The  accused  was 
charged,  in  the  alternative,  by  the  trying  Magistrate 
as  follows  :  I,  W.  W.  Drew,  Magistrate,  first  class, 
hereby  charge  you,  Ramji  Sajabarao,  as  follows  : 
That  you,  on  or  about  the  13th  day  of  October  1882, 
at  Nandarpada,  stated  that  you  had  seen  Vishnu 
Vaman  and  Mahadu  Lakshman  carrying  teakwood 
from  Gohe  Forest  to  Narayan  Ramchandra,  range 
forest  officer,  and  on  14th  February  1885  you  stated 
on  oath  before  the  first  class  Magistrate  at  Pen,  at 
the  trial  of  these  persons,  that  j'ou  did  not  see 
where  they  had  brought  the  Avood  from,  and  there- 
by committed  an  offence  punishable  under  s.  182 
or  s.  193  of  the  Penal  Code  (XLV  of  1860)  and  with- 
in my  cognizance  ;  and  I  hereby  direct  that  you, 
Ramji  Sajabarao,  be  tried  by  the  said  Court  on  the 
same  charge."  At  the  trial  the  accused  asserted 
the  truth  of  the  former  of  these  two  statements, 
and  denied  having  made  the  other.  The  Magis- 
trate was  unable  to  find  which  of  them  was  false, 
and  convicted  the  accused,  in  the  alternative, 
either  under  s.  182  or  s.  193  of  the  Penal  Code 
(XLV  of  1860).  Held,  that  the  charge  was  bad  in 
law,  being  an  alternative  charge  in  a  form  forbidden 
by  s.  233  of  the  Criminal  Procedure  Code  (X  of 
1882),  which  directs  that  for  every  distinct  offence 
of  which  any  person  is  charged  there  shall  be  a 
separate  charge.  Nor  could  the  accused  be  tried 
upon  a  charge  framed  in  the  alternative  as  in  the 
form  given  in  Sch.  V- XXVIII- (4)  of  the  Criminal 
Procedure  Code  (X  of  1882) ;  for,  upon  the  facts 
alleged,  there  was  no  way  of  charging  him  with 
one  distinct  offence  on  the  ground  of  self-contradic- 
tion. He  could  not  successfully  be  charged  under 
s.  193  of  the  Penal  Code  (XLV  of  1860)  on  contra- 
dictory statements  because  he  only  made  one  depo- 
sition in  which  there  was  no  discrepancies ;  and, 
similarly,  he  could  not  be  charged  under  s.  182  of  the 
the  Penal  Code,  for  he  only  once  gave  information 
to  a  public  servant.  Held,  also,  that  having  regard 
to  ss.  225,  232,  and  537  of  the  Criminal  Procedure 
Code  (X  of  1882),  the  accused,  convicted  upon  such 
a  charge,  must  be  held  to  have  been  misled  in  his 
defence,  and  his  conviction  and  sentence  reversed. 
In  charges  founded  upon  supposed  contradictory 
statements  every  presumption  in  favour  of  the 
possible  reconciliation  of  the  statements  must  be 
made.     Que  en- Empress  v.  Ramji  Sajabarao 

I.  L.  R.  10  Bom.  124 


17. 


Validity         of — 


Conviction  on — Penal  Code  {Act  XLV  of  1860), 
s.  193 — Criminal  Procedure  Code  {Act  X  of  1882), 
ss.  233,  544,  and  Sch.  5,  No.  xa:vii-ii-{4).  A 
prisoner  was  convicted  on  an  alternative  charge  in 
the  form  provided  by  Sch.  6,  No.  xxviii-ii-(4)  of  the 
Criminal  Procedure  Code  (Act  X  of  1882)  of 
having  given  false  evidence,  such  evidence  consist- 
ing of  contradictory  statements  contained  in  one 
<ieposition    while   he  was  under  cross-examination 
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and  re-examination  as  a  witness  in  a  judicial 
proceeding.  There  was  no  finding  as  to  which  of 
the  contradictory  statements  was  false.  Held 
(NoRRis,  J.,  dissenting),  that  s.  283  of  the  Criminal 
Procediu-e  Code  did  not  affect  the  matter,  and 
that  the  conviction  was  good.  Semble  per  Wilson, 
J'  :  The  deciison  in  Queen  v.  Noshyo,  12  W.  R. 
Cr.  11,  though  a  guide  to  the  discretion  of  Courts 
in  framing  and  dealing  with  charges,  was  not  in- 
tended to,  and  does  not,  affect  the  law  applicable 
to  the  matter.     Habibullah  v.  Queen- Empress 

I.  L.  R.  10  Calc.  937 


18. 


Penal        Code, 


s.  193 — Criminal  Procedure  Code,  Sch.  V,  No. 
xxviii-{4) — Assignment  of  false  statement  not 
necessary — English  law.  In  a  charge  under  s.  193 
of  the  Penal  Code,  it  is  not  necessary  to  allege 
which  of  two  contradictory  statements  upon  oath  is 
false,  but  it  is  sufficient  (unless  some  satisfactory 
explanation  of  the  contradiction  should  be  estab- 
lished) to  warrant  a  conviction  of  the  offence  of 
giving  false  evidence  to  show  that  an  accused  person 
has  made  one  statement  upon  oath  at  one  time, 
and  a  directly  contradictory  statement  at  another. 
Queen  v.  Zamiran,  B.  L.  R.  Sup.  Vol.  521  :  6 
W.  R.  Cr.  65  ;  Queen  v.  Palany  Chetty,  4  Mad. 
51  ;  and  Queen  v.  Mahomed  Hoomayoon  Shah,  13 
B.  L.  R.  324,  followed.  Empress  v.  Niaz  Alt, 
I.  L.  R.  5  All.  17,  overruled.  Per  Duthoit,  J. — 
Every  possible  presumption  in  favour  of  a  recon- 
ciliation of  the  two  statements  should  be  made, 
and  it  must  be  found  that  they  are  absolutely  irre- 
concileable  before  a  conviction  can  be  had  upon 
the  ground  that  one  of  them  is  necessarily  false. 
The  English  cases  upon  this  subject  are  irrelevant 
to  the  interpretation  of  the  law  of  India,  since  the 
Indian  Legislature  has  not  followed  the  law  of 
England  in  regard  to  perjury.  Trimble  v.  Hill, 
L.  R.  5  Ap.  Cas.  342,  and  Kathama  Natchiar  v. 
Dorasinga  Tever,  L.  R.  2  I.  A.  159,  referred  to. 
Queen- Empress  v.  Ghulet  .  I.  L.  R.  7  All.  44 

19.  Statement  made  to  police- 


officer  investigating  case — Penal  Code  {Act 
XLV  of  1860),  ss.  191,  193— Criminal  Procedure 
Code  {Act  X  of  1882),  s.  161.  An  accused  was 
charged  with  giving  false  evidence  upon  an  alter- 
native charge,  one  statement  having  been  made  to  a 
police-officer  investigating  a  case  of  arson  and  the 
other  having  been  made  when  he  was  examined  as  a 
witness  before  the  Joint  Magistrate  when  the  case 
was  being  enquired  into.  The  two  statements 
were  contradictory,  and  no  evidence  was  given(,to 
show  which  of  them  was  false.  It  was  not  proved 
that  the  statement  made  to  the  police-officer  was 
made  in  answer  to  questions  put  by  him,  and  the 
only  evidence  given  at  the  trial  with  regard  to  the 
enquiry  upon  which  the  police-officer  was  engaged 
was  to  the  effect  that  an  enquiry  was  being  made 
about  the  burning  of  a  house.  The  jury  acquitted 
the  accused,  and  the  case  was  referred  to  the  High 
Court  by  the  Sessions  Judge,  who  disagreed  with 
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the  verdict  of  acquittal.  Held,  that  the  verdict 
was  right.  Before  a  conviction  in  such  a  case  can 
be  sustained,  it  must,  having  regard  to  the  provi- 
sions of  s.  161  of  the  Criminal  Procedure  Code,  be 
clearly  proved  by  the  evidence  that  the  statement 
made  to  the  police-officer  was  a  statement  in  answer 
to  questions  put  to  the  accused  by  the  investigating 
police-officer,  and  in  the  absence  of  such  evidence, 
even  though  the  statement  were  proved  to  be  false, 
a  conviction  could  not  be  sustained.  Hdd,  further, 
that  in  such  a  case  it  is  also  necessary  for  the  pro- 
secution to  establish  that  the  police-constable  was 
making  an  investigation  under  Ch.  XIV  of  the 
Criminal  Procedure  Code.  Queen-Empress  v. 
Baikanta  Bauri  .         .     I.  li.  K.  16  Calc.  349    j 

20.  Form  of  charge — Statement 

made  to  a  police-officer  during  a  police-investiga-  \ 
lion — Contradictory  statement  made  before  a 
Magistrate  holding  a  preliminary  inquiry — Penal 
Code  (Act  XLV  of  1860),  s.  193— Separate  charges. 
\Miere  a  person  has  made  two  contradictory  state- 
ments, one  to  a  police-officer  making  an  investi- 
gation under  Ch.  XIV  of  the  Code  of  Criminal 
Procedure  (Act  X  of  1882)  and  the  other  to  a  Magis- 
trate  holding  a  preliminary  inquiry,  he  cannot  be 
charged,  and  still  less  convicted,  on  an  alternative 
charge.  In  such  a  case,  if  there  is  no  other  evidence 
at  the  trial  but  the  contradictory  statements  made 
by  the  accused,  separate  charges  cannot  be  framed. 
Queen-Empress  v.  Mugapa 

I.  L.  B.  18  Bom,  377 


21. 


Penal         Code, 


{Ad  XLV  of  1860),  s.  193— Fabricating  false  evi- 
dence— Report  made  by  amin  executing  Civil  Courtis 
decree  that  he  h/id  been  obstructed — Similar  report  to 
police — Subsequent  contradictory  deposition  in  Court 
— Alternate  charges — Form  of  charge.  Held,  that  a 
report  made  by  an  amin  of  a  (^vil  Court  deputed 
to  give  possession  of  certain  property  in  execution 
of  a  decree  as  to  his  having  been  obstructed  in  so 
doing  to  the  Court  executing  the  decree,  and  a 
similar  report  made  to  the  police,  would  not,  even 
if  false,  amount  to  the  fabrication  of  false  evidence 
within  the  meaning  of  s.  193  of  the  Indian  Penal 
Code,  and  consequently,  where  such  amin  was 
charged  in  the  alternative  with  making  the  two 
reports  as  above,  and  also  a  third  and  inconsistent 
statement  in  respect  of  which  he  might  have  been 
charged  under  s.  193,  that  he  was  A\Tongly  charged, 
and  that  it  was  necessary  to  prove  the  falsity  of  the 
third  statement.  Queen-Empress  v.  Ajudhta 
Prasad  ....     I.  L.  E.  17  AIL  436 

22. Irregularity— Code  of  Criminal 

Procedure  {Act  V  of  1898),  ss.  200,  533,  ,537— Com- 
plainant, examination  of — Signature  of  complainant, 
if  necessary — Irregularity,  if  curable — Penal  Code, 
«.  193.  A  conviction  cannot  be  had  under  s.  193  of 
the  Indian  Penal  Code,  in  respect  of  two  contra- 
dictory statements,  where  one  of  those  statements 
has  been  made  by  the  accused  in  the  course  of  exa  - 
mination  as  a  complainant  under  s.  200  of  the  Code  of 
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Criminal  Procedure,  but  does  not  bear  his  signature 
in  accordance  with  the  provisions  of  that  section. 
The  record,  not  being  made  in  accordance  with  the 
law,  cannot  be  used  as  evidence  of  the  statment 
made.  There  is  no  provision,  with  regard  to  com- 
plaints, analogous  to  that  contained  in  s.  533  of  the 
Code  of  Criminal  Procedure  ^^•ith  reference  to  con- 
fessions or  other  statements  of  an  accused  person* 
The  law  requiring  the  record  under  s.  200  to  be 
made  in  a  particular  way,  non-compliance  Mnth  its 
directions  'does  not  constitute  a  defect  which  is 
curable  under  s.  537  of  the  Code  of  Criminal  Pro- 
cedure.    Baijoo  Mandal  v.  Emperor  (1902) 

6  C.  W.  N.  840 


23. 


Contradictory    statements 


by  -witness  before  same  Magistrate  in  the 
course  of  one  and  the  same  trial,  on  t^wo 
different  d&ya— Indian  Penal  Code  {Act  XLV 
of  1860),  s.  193 — Charge  of  giving  false  evidence — 
Conviction — Legality.  On  the  18th  January  1900, 
the  accused  deposed  before  a  Magistrate  that 
he  had  seen  P  and  others  gambling  in  a  certain 
place.  The  deposition  was  read  over  to  the 
accused,  and  acknowledged  by  him  to  be  correct. 
On  the  1st  February,  he  was  cross-examined, 
in  the  same  case,  before  the  same  Magistrate, 
and  he  then  deposed  that  he  did  not  know 
P  and  had  never  seen  him  gambling.  He  was 
charged  and  convicted  under  s.  193  of  the  Penal 
Code  of  having  intentionally  given  false  evidence 
in  that  he  made  two  contradictory  statements  one 
of  which  he  either  knew  or  believed  to  be  false  or 
did  not  believe  to  be  true.  On  the  question  being 
raisefl,  on  revision,  whether  the  conviction  was 
legal  or  whether  it  was  illegal  by  reason  of  the  fact 
that  the  contradictory  statements  were  made  before 
the  same  Magistrate  and  in  the  course  of  one  and 
the  same  trial :  Held  per  Benson,  J.  (to  whom  the 
case  was  referred) — That  the  conviction  was  legal. 
Per  Moore,  J. — As  no  rule  can  be  laid  down  to  the 
effect  that  the  contradictory  statements  must  have 
been  made  at  different  inquiries  or  trials  (to  render 
a  person  liable  to  conviction),  the  conviction  could 
not  be  held  to  be  illegal,  and  should  consequently 
not  be  interferretl  with  in  revision.  Per  Bhashvam 
Ayyanoar,  J. — The  conviction  was  bad  in  law. 
No  statement  made  by  a  witness  in  a  deposition  can 
be  regarded  as  a  completed  statement  until  the 
deposition  is  finished  and  corrected,  if  necessary  ; 
for,  till  then,  every  statement  is  liable  to  be  retrac- 
ted, corrected,  varied  or  qualified,  and,  until  his 
vivd  voce  examination  is  finished,  neither  the  whole 
nor  any  portion  of  his  deposition  becomes  evidence. 
The  whole  deposition  must  be  read  and  construed 
as  one  ;  &nd  if  a  later  statement  in  it  is  contradic- 
tory to,  or  at  variance  with,  a  prior  statement,  the 
statement,  made  by  the  witness  must  be  taken  to 
be  the  earlier  statement  as  subsequently  modified, 
or  the  subsequent  statement  itself,  if  it  intention- 
ally contradicts  and  thus  retracts  the  earlies. 
HabibuUah    v.    Queen- Empress,  I.  L.  R.  10  CaUc. 
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937,  considered.     In  the  matter  of  Palani  Palagan 
(1902)     .         .         .         .     I.  Ii.  R.  26  Mad.  55 

24.  Practice — Penal    Code     (Act 


XLV  of    1860),  s.  193 — Criminal  Procedure    Code 
(Act  V  of  1898),  ss.  435,  439— Perjury— Contradic- 
tory  statements — Power  of  the   High   Court  to  in- 
terfere in  revisional    jurisdiction.     Where  the  ac- 
cused was  convicted  and  sentenced  under  s.  193  of 
the  Penal  Code  (Act  XLV  of  1860)  of  giving  false 
evidence  in  a  judicial  proceeding  and  where  the 
•charge  was  based  on  the  allegation  that  in  two  de- 
positions, one  given  on  the  3rd  December  1896  and 
the  other  on  the  23rd  March  1901,  the  accused  had 
made  two  contradictory  statements,  and  the  case 
for  the  prosecution  was  that  on  that  ground,  though 
it  could  not  be  proved  which  of  the  alleged  contra- 
■dictory  statements  was  false,  the  accused's  convic- 
tion should  be  upheld  :  Hdd,  by  Jenkins,  C.J., 
reversing  the  conviction  and  setting  aside  the  sent- 
ence in  revisional  jurisdiction,  that  to  convict  an 
accused  of  giving  false  evidence,  it  is  necessary  to 
show  not  only  that  he  has  made  a  statement,  which 
is  false,  but  that  he  also  either  knew  or  believed  it 
to  be  false  or  did  not  believe  it  to  be  true.     Where 
it  is  sought  to  establish  guilt  solely  on  contradic- 
tory statements,  although  the  Court  "  may  believe 
that  on  the  one  or  the  other  occasion  the  prisoner 
swore  what  was  not  true,  it  is  not  a  necessary  con- 
sequence that  he  committed  perjury  ;  for  there  are 
■cases  in  which  a  person  might  very  honestly  and 
conscientiously  swear  to  a  particular  fact  from  the 
best  of  his  recollection  and  belief  and  from  other 
circumstances  at  a  subsequent  time  be  convinced 
that  he  was  \ATong  and  swear  to  the  reverse  without 
meaning  to  swear  falsely  either  time."     Where  the 
•conviction  is  based  on  merely  the  statements  con- 
tained in  the  charge  without  examining  the  whole 
of  the  depositions,  the  conviction  is  an  error  of  law. 
Where  the  conviction  of  the  accused  for  perjury  in 
such  a  case  was  sustained  by  additional  evidence, 
namely,  the  statements  of  the  brother  of  the  accused 
not  made  on  oath  at  the  trial  of  the  case :  Held, 
that  the  statements  were  inadmissible  and,  if  relied 
on,  would  vitiate  the  judgment.     The  admission  in 
evidence  of  a  statement  made  by  the  accused  having 
no  real  bearing  on  the  case,  but  showing  only  at  the 
most  that  the  accused  in  other  matters  had  been 
untruthful,  would  be  highly  improper.     The  con- 
trolling power  of  the  High  Court  "  is  a  discretionary 
power,  and  it  must  be  exercised  with  regard  to  all 
the  circumstances  of  each  particular  case,  anxious 
attention  being  given    to  the  said  circumstances 
which  vary  greatly.     This  discretion  ought  not  to 
be  crystallized,  as  it  would  become  in  course  of  time, 
by   one  Judge    attempting   to   prescribe   definite 
rules  with  a  view  to  bind  other  Judges  in  the  exer- 
cise of  the  discretion,  which  the  Legislature  has 
committed  to  them.     This  discretion,  like  all  other 
judicial  discretions,  ought,  as  far  as  practicable,  to 
be  left  untrammelled  and  free,  so  as  to  be  fairly 
exercised  according  to  the  exigencies  of  each  case." 
Per  Chandavarkab,  J.— In  the  case  of  perjury 


FALSE  EVIDENCE— cow<rf. 

3.  CONTRADICTORY  STATEMENTS— concW. 

arising  out  of  contradictory  statements,  the  Court 
dealing  with  them  should  not  convict,  unless  fully 
satisfied  that  the  statements  are  from  every  point 
of  view  irreconcileable,  and  if  the  contradiction  con- 
sists in  two  statements  opposed  to  each  other  as  to 
matter  inference  or  opinion  on  which  a    man  may 
take  one  view  at  one  time  and  a  contrary  view  at 
another,  there  can  be  no  perjury,  unless  on  oath  he 
has  stated  facts  on  Avhich  his  first  statement  was 
based  and  then  denied  those  facts  on  oath  on  a  sub  - 
sequent  occasion.     Where  the  sole  and  whole  ques- 
tion is — are  the  statements  forming  the  subject  of 
the  charge  so  contrary  that  one  or  the  other  of  them 
must  be  necessarily  fa,lse  ? — the  ansAver  to  that 
question  depends  upon  the  construction  to  be  put 
upon  the  two  depositions  from  which  the  state- 
ments are  taken  and  their  construction,  as  indeed 
the  construction  of  any  document,  is  a  question  of 
law,  not  of  fact.     It  is  not  correct  to  say  that  the 
law  as  laid  down  in  the  Criminal  Procedure  Code 
(Act  V  of  1898)  gives  the  High  Court  no  power  to 
go  into  evidence  in  revision.     The  Bombay  High 
Court  has,  as  a  matter  of  practice,  held  that  it  will 
not  go  into  evidence  as  a  rule,  but  \\i\\  interfere 
only  under  special  circumstances,  or  where  there  is 
an  error  of  law.     The  accused  in  a  criminal  case  is 
merely  on  the  defensive  and,  unless  there  is  any 
positive  admission  of  a  fact  by  him,  any  omission, 
on  his  part,  to  explain  Avhat  indeed  can  be  explained 
without   his   explanation   should   not   be   pressed 
against  him.     Per  Aston,  J.  {contra) — The  rule  of 
practice  is  that  the  High  Court   ordinarily  refrains 
from  opening  questions  of  fact,  when  no  appeal 
lies,  except  on  some  ground  of  law  and  in  order  to 
remedy  a  clear  miscarriage  of  justice.     Where  the 
question  before  the  High  Court  exercising  its  powers 
of  revision  under  s.  439  of  the  Criminal  Procedure 
Code  (Act  V  of   1898)  is  one  of  appreciation  of  evi - 
dence,  the  rule  of  practice  adopted  is  to  refuse  to 
disturb  a  conviction  when   there  is  legal  evidence, 
oral  or  documentary,  to  sustain  it.     *'  Under  the 
law  of  British  India,  it  is  not  necessary  that  the 
charge  should  allege  Avhich  of  two  contradictory 
statements  upon  oath  is  false,  but  it  is  suflScient 
(unless  indeed  some  satisfactory  explanation  of  the 
contradiction    should  be  established)  to  warrant  a 
conviction  of  the  offence  of  giving  false  evidence  to 
show  that  an  accused  person  has  made  one  state- 
ment upon  oath  at  one  time  and  a  directly  contra- 
dictory statement  at  another."     It  is  not  the  duty 
of  the  Court  of  first  instance  (and  far  less  of  a  Court 
on  appeal  or  revision)  to  supply  ab  extra  an  expla- 
nation, which  the  accused  himself  has  not  suggested 
or  an  intention  or  knowledge  which  the  accused 
has  not  claimed.     Emperor  v.  Bankatram  Lachi- 
ram  (1904)  .         .       I.  L.  R.  28  Bom.  533 


4.  PROOF  OF  CHARGE. 


1. 


Betractation  of  statements 

Locus    poenitentice     for     witness.      Held    by      the 
majority  of  the  Court  {dissentiente  Jackson,    J.), 
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4.  PROOF  OF  CHARGE— cancld. 

that  there  ought  to  be  a  locus  poenitentice  for  Apt- 
nesses who  have  deposed  falsely  to  retract  their  false 
statements.     Queen  v.  Gullie  Mtjllick 

W.  R.  1864,  Cr.  10 

2.  Uncorroborated  evidence  of 

single  witness— PewaZ  Code  {Act  :^LV  of  1860), 
s,  193.  A  person  cannot  be  convicted  in  the 
mofussil  of  giving  false  evidence  upon  the 
uncorroborated  evidence  of  a  single  A\-itness. 
Campbell,  J.,  dissentinsr.  Queen  v.  Lalchaxd 
KowRAH  .         .        B.  Ii.  R.  Sup.  Vol  417 

1  Ind.  Jur.  W.  S.  83  :  5  W.  R.  Cr.  23 

Queen  v.  Mohima  Chundeb  Chuckerbuttv 

5  W.  R.  Cr.  77 


3. 


Uncorroborated 


evidence  of  single  witness.  A  conviction  for  perjury 
should  not  be  sustained  on  the  bare  testimony  of 
one  witness.     Queen  v.  Khoab  Lall 

9  W.  R.  Cr.  66 

Evidence  of  single 


witness — Evidence  to  establish  fact  of  statement. 
The  evidence  of  one  witness  in  cases  of  perjury  is 
suflScient  to  establish  the  factum  of  the  statement 
which  is  charged  as  being  false.  Queen  v.  Issur 
Chunder  Ghose        .         .        14  W.  R.  Cr.  53 

5. Comparison       of 

signatures — Testimony  of  single  witness.  Compari- 
son of  signatures  is  one  kind  of  corroboration  which 
would  justify  a  conviction  on  the  testimony  of  a 
single  witness  in  a  case  of  false  evidence  .Queen 
V.  Bakhoree  Chowbey        .         5  "W.  R.  Cr.  98 


1. 


5.  TRIAL  OF  CHARGE. 

Joint  trial— Pcwa?     Code,    es. 


193,  1^:6 — Usingl  evidence  known  to  be  false — 
Separate  trial.  Where'scveral  persons  are  accused 
of  having  given  false  evidence  in  the  same  pro- 
ceeding, they  should  be  tried  separately.  A,  S, 
B,  D,  and 'P,  were  jointly  tried  :  A  in*'respect  of 
three  receipts  for  the  payments  of  money,  produced 
by  him  in  evidence  in  a  judicial  proceeding,  on 
three  charges  of  falsely  using  as  genuine  a  forged 
document  and  on  three  charges  of  using  evidence 
known  to  be  false  ;  S,  B,  D,  and  P  on  charges  of 
giving  false  evidence  in  the  same  judicial  pro- 
ceeding as  to  such  payments.  The  Court  (Straight, 
J.),  being  unable  to  say  that  the  accused  persons 
had  not  been  prejudiced  in  their  defence  by  having 
been  improperly  tried  together,  set  aside  the  con- 
victions and  ordered  a  fresh' trial  of  *each  of  the 
accused  separately.     E.MPRESsf.  Anant  Ram 

I.  L.  R.  4  All.  293 


2. 


Examining      wit- 


nesses onhf  once  in  four  cases.  When  four  persons 
were  '  accused  of  having  given  false  evidence  in 
the  same  proceeding,  and  the  Sessions  Judge,  while 
professing  to  try  each  accused  separately,  heard  the 
evdence  of  the  witnesses  only  once :  Held,  that 
this  wassubstantialiy^trying  the  four  prisoners  to- 
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5.  TRIAL  OF  CHARGE— conc7(f. 

gether,  and  was  an  improper  mode  ai  procedure. 
Nathu  Sheikh  v.  Queen-Empress 

I.  Ii.  R.  10  Calc.  40& 

FALSE  IMPRISONMENT. 

See  Damages,  suit  for. 

I.  Ii.  R.  29  All.  44 

See  Wrongful  Confinement. 

8  Mad.  38 

1.  Wrongful  arrest  under  de- 

cree already  satisfied — Mistake  of  officers  of  the 
Court — Cause  of  action — Good  faith — Limitation  Art, 
XV  of  1S77,  s.  22  and  ch.  II,  AH.  19.— On  the  27th 
June  1883,  the  plaintifE  was  arrested  by  a  bailiff  of 
the  Small  Cause  Court  at  Bomba\  under  a  writ  of 
arrest  for  the  amount  of  a  decree  obtained  by  the 
defendant  on  the  2nd  May  1883  against  the  plaintiflF. 
On  arrest,  the  plaintiff  informed  the  bailiff  that 
the  money  due  under  the  decree  had  already  been 
paid,  as  was  the  fact.  Plaintiff  could  not  produce 
the  receipt  of  payment,  and  the  baiUff  refused  to 
raise  the  arrest  until  payment  was  made.  The 
plaintiff  thereupon  paid  the  money  under  protest, 
and  was  set  at  liberty.  The  mistake  was  subse- 
quently discovered,  and  the  money  was  refunded  to 
the  plaintiff.  It  appeared  that,  prior  to  plaintiff's 
arrest,  defendant's  clerk  had  enquired  of  the  head 
cashier  of  the  Small  Cau.se  Court  if  the  amount  of 
the  decree  had  been  paid,  but  was  told  it  was  not, 
and  a  certificate  of  non-payment  was  Lssued.  In 
conformity  with  the  usual  practice  of  the  Courts 
the  chief  clerk  of  the  Court,  on  receipt  of  the  certi- 
ficate, issued  the  writ  of  arrest  under  the  seal  of 
the  Small  Cause  Court,  and  the  })laintiff  was  ar- 
rested. In  March  1884,  the  plaintiff  presented  a 
petition  to  the  High  Court  for  leave  to  sue  as  pauper 
and  claime  I  R2o,000  from  first  defendant  as  dama- 
ges for  the  wrongful  arrest.  When  the  petition 
came  on  for  entjuiiy  into  the  pauperism  of  the 
plaintiff,  the  pr:'siding  Judge  was  of  opinion  that  it 
disclosed  no  cau^5  ot  action,  and  the  plaint  was 
returned  to  the  plaintiff  to  be  amended,  but  at  the 
same  time  allowed  to  be  tiled.  The  plaintiff  subse- 
quently desired  to  add  as  party-defendante  the 
cashier  and  the  chief  clerk  of  the  Small  Cause  Court, 
and  on  5th  July  1884  took  out  a  summons  calling 
upon  the  defendants  to  show  cause  why  his  amended 
plaint  should  not  be  received  on  the  file  of  the 
Court  in  place  of  his  first  petition.  It  was  contend- 
ed for  the  cashier  and  the  chief  clerk  of  the  Small 
Cause  Court  that  the  suit  against  them  was  barred 
by  Umitation.  Held,  as  regards  the  first  defendant, 
that  the  plaint  should  be  rejected,  as  there  was  no 
bad  faith,  fault  or  irregularity  on  the  part  of  the 
first  defendant  so  as  to  make  him  responsible  for  the 
wrongful  arrest.  The  plaintiff's  imprisonment 
having  taken  place  under  a  warrant  of  the  Court 
issued  in  regular  manner,  and  such  Court  being  of 
competent  jurisdiction,  the  plaintiff  had  no  cause  of 
action  as  against  the  first  defendant ;  the  error  was 
wholly  and  entirely  the  error  of  the  officers  of  the 
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Small  Cause  Court.  Held,  also,  as  regards  the 
cashier  and  the  chief  clerk  of  the  Small  Cause  Court, 
that  the  plaintiff's  suit  was  barred,  as  more  than 
one  year  had  elapsed  from  the  date  of  the  termina- 
tion of  the  plaintiff's  imprisonment.  Fisher  v. 
Peakse  .         .         .         .         I.  li.  R.  9  Bom.  1 

2.  False     imprisonment,    suit 

for— Limitation  Act  {XV  of  1877),  Sch.  II, 
Art.  19 — ^^  Imprisonment''^ — Release  on  hail — 
Period  from  tvhich  limitation  runs.  To  support 
an  action  for  false  imprisonment,  nothing  short 
of  actual  detention  and  complete  loss  of  freedom 
is  sufficient.  Bird  v.  Jones,  7  Q.  B.  742,  fol- 
lowed. A  person  is  not  under  imprisonment, 
after  his  release  on  bail.  Limitation  therefore 
runs  from  the  date  of  such  release,  and  a  suit  for 
false  imprisonment  is  barred  (under  Art.  19  of 
Sch.  II  of  the  Limitation  Act)  unless  brought 
within    one   year   from  that    date.      Mahammad 

YUSFFUDDIN    V.     SECRETARY  OF  StATE  FOR    InDIA 

(1903)  .         .         .         .     I.  L.  R.  30  Gale.  872 
s.c.  7  C.  W.  N.  729  ;  L.  R.  30  I.  A.  154 

FALSE  INFORMATION. 

See  Criminal  Procedure  Code. 

I.  L.  R.  26  All.  512 
I.  L.  R.  32  Calc.  180 

See  Penal  Code,  s.  177. 

See  Penal  Code,  ss.  182,  211. 

I.  L.  R.  31  Bom.  204 

See  Penal  Code,  s.  211. 

I.  L.  R.  27  Mad.  127 


—  in  road-cess  returns- 
See  Penal  Code,  s.  177. 


13  C.  W.  N.  191 

FALSE  PERSONATION. 

1.  Personation  before  Regis- 
trar— Registration  Act  {XX  of  1866),  ss.  S3  and 
94 — Penal  Code,  s.  419.  A  vendor  proceeded  in 
company  with  three  persons  to  Dacca  to  register 
her  deed  of  sale.  Falling  ill  on  the  way,  the  three 
companions  went  to  the  Registrar's  office;  one  of 
them  there  personated  the  vendor,  and  got  registry 
of  the  deed.  She  was  convicted  of  clothing  by  false 
personation,  and  the  other  two  of  abetting  that 
offence.  Held,  on  revision,  that,  as  there  was  no 
intention  apparent  on  the  part  of  the  accused  to 
injure  or  defraud  any  one,  the  convictions  should 
have  been  under  ss.  93  and  94  of  Act  XX  of  1866, 
and  not  under  s.  419  of  the  Penal  Code.  Queen 
V.    LuTHi   Bewa      .         .  2  B.  L.  R.  A.  Or.  25 


In  re  Luthi  Bewa 
2. 


11  W.  R.  Or.  24 

Personating  party 

required  to  complete  conveyance.  Three  persons 
who  put  up  a  fourth  to  personate  one  whose 
authority  was  required  to  complete  a  conveyance 
of  immoveable  property  were  held  guilty  under  s.  94 
of  the  Registration  Act  XX  of  1866.  Queen  v. 
Soleemoodeen    ...        7  W.  R.  Or.  99 


FALSE   PERSONATION— concZ(7. 

3. — _  Personating  imaginary  per- 
son—Pena?  Code,  s.  205.  Under  s.  205  of  the- 
Penal  Code,  it  is  criminal  to  personate  an 
imaginary  person.     Queen  v.  Bittoo  Kahar 

llnd.  Jur.  O.  S.  12» 


4. 


Personating    ima- 


ginary  persons.  To  constitute  the  offence  of  false 
personation  under  s.  205  of  the  Penal  Code,  it  is 
not  enough  to  show  the  assumption  of  a  fictitious 
name  ;  it  must  also  appear  that  the  assumed  name 
was  used  as  a  means  of  falsely  representing^ 
some  other  individual.  Reg.  v.  Bittoo  Kahar,  1 
Ind.  Jnr.  0.  S.  123,  dissented  from.  Queen  v. 
Kadar  Ravattan  ...       4  Mad.  18^ 

5. Fraudulent  gain.  Fraudu- 
lent gain  or  benefit  to  the  offender  is  not  an 
essential  element  of  the  offence  of  false  per- 
sonation under  s.  205  of  the  Penal  Code  and  a  con- 
viction for  such  offence  may  be  upheld,  even  where 
the  personation  is  with  the  consent  of  the  person  per- 
sonated.    Ex  parte  Suppakon         .     1  Mad.  450' 


6. 


Intention  of  falsely  person- 


ating. It  is  necessar}^  to  a  conviction  for  false 
personation,  under  s.  205  of  the  Penal  Code  that 
the  accused  should  have  assumed  the  name  and 
character  of  the  person  he  is  charged  with  having 
personated.  The  fact  that  he  presented  a  petition 
in  Court  in  the  name  of  that  individual  held,  under 
the  circumstances  of  the  case,  to  be  insufficient  to 
show  any  intention  of  falsely  personating  such  per- 
son.    Queen  v.  Narain  Acharj 

8  W.  R.  Or.  80 


7. 


Evidence  as  to   identity  of" 


heirs  of  estate.  Where  the  main  question  was 
whether,  in  fact,  the  heir  to  an  estate,  a  minor 
in  possession  through  the  manager  under  the  Court 
of  Wards,  had  been,  as  the  plaintiff  alleged  him  to 
have  been,  put  forward  by  false  personation,  a 
Divisional  Court  of  appeal  decided  in  favour  of  the 
defence,  and  dismissed  the  suit.  Pending  this 
decision,  a  Full  Bench  disposed  of  questions  of  law 
as  to  the  admissibility  in  evidence  in  this  suit  of  the 
judgment  and  record  in  a  prior  suit ;  in  which  it  had 
been  found,  as  a  fact,  that  there  had  been  at  one 
time  in  existence  an  heir  born  of  the  parentage- 
which  the  defence  in  this  suit  alleged  to  be  that  of 
the  minor  defendant.  It  was  disputed  in  the  pre- 
sent suit  whether  the  minor  defendant  was  the  same 
individual  whom  his  alleged  mother,  the  defendant 
in  the  former  suit  (there  being  the  same  plaintiff  in 
both  suits),  stated  to  be  her  son ;  also  whether,  if 
that  identity  were  proved,  the  suit  would  be  barred 
as  res  judicata.  This  latter  question  was  decided  in- 
the  negative  by  the  Full  Bench,  which  held  the 
judgment  in  the  former  suit  not  to  be  conclusive 
upon  the  present  one,  but  also  held  the  record  to 
be  admissible.  There  was  no  appeal  from  that 
decision  ;  and  on  an  appeal  from  the  decree  of  the 
Divisional  Court,  the  Judicial  Committee  affirmed 
on  the  facts  the  decree  made.  Palakdhari  Singh 
V.  Collector  of  Gorakhpur 

I.  L.  R.  15  All.  261 
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PAIiSE  STATEMENT. 

_______  in  application  for  license — 

See  Bengal  Municipal  Act,  1884,  s.  133. 
I.  li.  K.  22  Calc.  131 

. False  statement   in  sale-deed — 

Perwl  Code  {Act  XLV  of  I860),  s.  423—'Dis. 
honestly  " — "  Fraudulently  " — False  statement  of 
price  in  a  sale-deed  with  the  view  of  defeating  claims 
of  pre-emptors.  Held,  that  the  making  of  a  false 
statement  in  a  sale-deed  of  immoveable  property, 
as  to  the  consideration  for  the  sale,  such  statement 
being  made  for  the  purpose  of  preventing  any  per- 
son who  might  have  a  right  of  pre-emption  in 
respect  of  property  sold  from  coming  forward  to 
assert  his  right  of  pre-emption,  is  an  offence  which 
falls  within  the  definition  contained  in  s.  423  of  the 
Indian  Penal  Code.  Empeeor  v.  Mahabir  Singh 
(1902)      .         .         .         .       I.  li.  R.  25  All.  31 

EALSIFICATION  OF  ACCOUNTS. 

Intention  to  defraud — False  en- 
tries made  to  conceal  previous  embezzlement — Penal 
Code  {Act  XLV  of  1860),  s.  477 A.  The  making 
of  false  entries  in  a  book  or  register  by  any  person 
in  order  to  conceal  a  previous  fraudulent  or  dis- 
honest act  falls  within  the  purview  of  s.  477A 
oi  the  Penal  Code,  inasmuch  as  the  intention  is  to 
defraud.  Lolit  Mohan  Sarkar  v.  Queen- Empress, 
I.  L.  R.  22  Calc.  313  ;  In  re  Annasami  Ayyangar, 
1  Weir  554,  followed.  Empress  v.  Jiwanand,  I.  L. 
B.  5  All.  221,  Queen-Empress  v.  Qirdhari  Lai,  I.  L. 
R.  8  All.  653,  and  Abdul  Hamid  v.  Empress,  I.  L.  R. 
13  Calc.  349,  dissented  from.  Emperor  v.  Rash 
Behari  Das  (1908)      .        I.  L.  R.  35  Calc.  450 

FAMILY  ARRANGEMENTS. 

See  Hindu  Law — Joint  Family. 

12  C.  W.  N.  793 
FAMILY  CUSTOM. 

See  Babuana  Grant. 

See  Custom. 

See  Evidence  Act,  s.  32,  cl.  7. 

10  B.  L.  R.  263 

See  Hindu  Law — Custom. 

See  Hindu  Law    .        10  C.  W.  N.  825 

See  Practice         .        10  C.  W.  N.  230 

See  Succession      .     L.  R.  30  I.  A.  190 

adoption  of  daughter's  son — 

See  Hindu  Law  13  C.  W.  N.  920 

TAMILY  DWELLING-HOUSE. 

See  Criminal  Trespass. 

6  B.  L.  R.  Ap.  80 

See   Execution   of   Decree — Mode   of 
Execution — Joint  Property. 

B.  L.  R.  Sup.  Vol  172 

5  W.  R.  218 

e  W.  R.  Mis.  275 

8  W.  R.  239 

I.  L.  R.  10  Calc.  244 


FAMILY  DWELLING-HOUSE— concW. 

^ee      Hindu  Law — Family^     Dwelling- 
house. 

See    Injunction— Under   Civil   Proce- 
dure Codes  .        6  B.  L.  R.  571 

See  Limitation  Act,  1877,  Art.  127  (1859, 
s.  1,  CL.  13)  .        12  B.  L.  R.  349 

25  W.  R.  37 

See  Partition — Mode  of  effecting  Par- 
tition     .         .     I.  L.  R.  3  Calc.  514 
I.  L.  R.  26  Calc.  516 

"FASLI"  YEAR. 

See  Deed — Construction. 

I.  L.  R.  18  All.  388 

FATAL    ACCIDENTS     ACT     (XIII   OF 
1855). 

'  Representatives  of  the  de- 
ceased/ "Who  are — The  right  under  the  Act  is 
distinct  in  each  and  is  a  several,  not  joint,  right — 
Limitation  Act  {XV  of  1877),  ss.  7,  8,  Art.  21,  Sch. 
II — Representatives  under  Act  XIII  of  1855  not 
persons  entitled  to  sue  within  the  meaning  of  s.  7  nor 
'  joint  creditor  '  or  joint  claimants  within  the  mean- 
ing of  8.  8  of  the  Limitation  Act — Construction  of 
statute.  The  word  '  representative'  in  Act  XIII 
of  1855  does  not  mean  only  executors  or  administra- 
tors but  includes  all  or  any  one  of  the  persons  for 
whose  benefit  a  suit  may  be  brought  uncler  the  Act 
and  it  makes  no  difference  whether  the  deceased 
was  a  European  or  Eurasian.  Under  Art.  21,  Sch. 
II  of  the  Limitation  Act,  the  suit  must  be  brought 
within  one  year  from  death,  unless  the  bar  is  saved 
8.  7  or  8  of  that  Act.  The  right  of  the  beneficiaries 
under  Act  XIII  of  1855  is  not  a  joint  right,  but  a 
distinct  and  several  right  in  respect  of  the  same 
cause  of  action  enforceable  at  the  suit  of  all  or  one 
of  them  suing  for  himself  and  the  rest.  Pym  v. 
The  Great  Northern  Railway  Co.,  4  B.  &  S.  396. 
The  beneficiaries  are  in  the  position  of  joint  decree- 
holders  and  the  right  of  suit  conferred  by  Act  XIII 
of  1885  is  analogous  to  the  right  to  apply  for  execu- 
tion conferred  on  one  or  more  of  several  joint  decree- 
holders  by  s.  231  of  the  Code  of  Civil  Procedure. 
The  beneficiaries  therefore  are  not  persons  '  entitled 
to  sue  '  within  the  meaning  of  s.  7  of  the  Limitation 
Act  and  limitation  will  run  against  all  when  any  one 
is  competent  to  bring  the  suit.  The  principle  in 
Periasami  v.  Krishna  Ayyan,  I.  L.  R.  25  Mad. 
431,  followed.  They  are  also  not  joint  creditors, 
nor  joint  claimants  under  s.  8  of  the  Limitation  Act. 
Joint  claimants  are  persons  whose  substantive 
rights  are  identical  and  not  those  who  are  permit- 
ted to  enforce  distinct  and  different  rights  under  one 
judicial  process.  Ahinsa  Bibi  v.  Ahd%d  Kader 
Saheb,  I.  L.  R.  25  Mad.  26,  distinguished.  Ss.  7 
and  8  of  the  Limitation  Act  must  be  held  to  apply 
to  suits  under  Art.  21,  if  they  are  capable  of  being 
grammatically  applicable  to  them.  The  previous 
state  of  the  law  and  the  absence  of  evidence  to  show 
that  the  Legislature  meant  to  effect  a  change  will 
not  justify  Courts  in  holding,  in  the  absence  of 
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TATAX.     ACCIDENTS    ACT    (XIII     OP 

1855  )-^concZrf. 

express  words,  that  they  do  not  so  apply.     Johnson 
„.  Madras  Railway  Compaq v^^^'^J'^g  ^^  479 


FEEKY— co%«(f. 


FATHER. 

^ liability  of— 

See  Hindu  Law  . 

FATHEB  AND   SON. 

/See  Hindu  Law 


.    13  C.  W.  N.  9 
13  C.  W.  N.  396 


FEES. 


tenure — 


See  Court  fees. 

See  Court-fees  Act. 

A^ee  Pleader— Remuneration. 

7  C.  W.  N.  300 
I.  L.  R.  26  Mad.  654 

of  Counsel,  receipt  for — 

-See  Stamp  Act,  Sch.  IT,  Art.  15. 

I.  L.  B.  16  All.  132 

landlord's    fee,    on    transfer    of 


«See  Bengal  Tenancy  Act,  s.  1 3. 

6  C.  W.  N.  190 
7  C.  W.  N.  388  ;  591 

on  succession,  non-payment  of — 

«See  Bengal  Tenancy  Act,  s.  16. 

I.  Ii.  R.  24  Cale.  241 

PER-SI  NATURE. 

-See  Penal  Code,  s.  378. 

I.  Ii.  R.  27  Mad.  551 

FERGUSON'S  ACT  (9  GEO.  IV,  C.  33). 

See  Land  Tenure  in  Bombay. 

4  Bom.  O.  C.  1 

FERRIES  ACT  (BOM.  XXXV  OF  1850). 

Illegal  conviction  under.     On   a 

reference  by  a  Sessions  Judge,  a  conviction  and 
sentence  by  a  District  Magistrate  under  the  Bombay 
Ferries  Act  for  conveying  passengers  for  hire  from 
Uranto  Bombay  was  reversed,  as  the  act  charged 
did  not  constitute  an  offence  under  any  section  of 
the  Act.     Reg.  v.  Malhari  bin  Shivji 

3  Bom.  Cr.  41 


FEBBY. 

See  Co-sharers — General    Rights   in 
Joint  Property. 

I.  L.  B.  19  Cale.  253 
Ii.  B.  19  I.  A.  48 

See  Ferries  Act  (Bombay). 

See    Jurisdiction    op    Civil    CoxniT — 
Ferries. 


compensation  for- 


See  Compensation. 

I.  L.  B.  34  Cale.  470 

—  inf r ingeme  r  t  of  righ  t  of— 

See  Right  of  Suit — Ferry,  suit  relat- 
ing TO       .  I.  Ii.  B.  4  Cale.  599 

—  lease  of  Government— 

-S^ee  Contract  Act,  s.  23 — Illegal  Con- 
tracts— Generally. 

I.  L.  R.  2  AU.  411 

—  meaning  of— 

Sea  Bengal  Municipal  Act,  1884,  ss.  155, 
156     .         .        I.  Ii.  B.  27  Cale.  317 


— plying  boat  for  hire  near  public — 

See  Criminal  Trespass. 

I.  Ii.  B.  1  All.  527 

See  Penal  Code,  s.  188. 

I.  Ii.  B.  1  All.  527 

—  plying  unsound  boat  on — 

See  Causing  Death  by  Negligence. 

I.  L.  R.  16  All.  472 


right  of- 


5  N.  W.  95 

OF      Criminal 


See  Fishery,  right  of 

See  Possession,    order 

Court  as  to — Cases  which  Magistrate 
can  decide  as  to  Possession. 

I.  Ii.  B.  26  Cale.  188 

3  C.  W.  N.  49, 148 

4  C.  W.  N.  613 

See  Specific  Relief  Act,  s.  9. 

I.  Ii.  B.  13  Mad.  54 

1.  Bight  of  ferry — Right  of  pri- 
vate ferry.  The  right  of  establishing  a  private  ferry 
and  levying  tolls  is  recognized  in  British  India. 
Parmeshari  Proshad  Narain  Singh  v.  Mahomed 
Syud    .     I.  L.  B.  6  Cale.  608 :  7  C.  L.  B.  504 


2. Bight  of  owner  of 

both  hanks  of  a  river.  The  mere  fact  of  being 
the  owner  of  both  banks  of  a  river  does  not  give  the 
right  of  ferry.     Sofir  Merdha  v.  Nobo  Kishore 

2  W.  B.  286 


3. 


Bight  to  establish 


new  ferry — Bight  to  cross  river  or  jhil  in  other 
way  than  by  ferry.  A  stream,  if  navigable,  is  of  itself 
a  public  highway.  In  the  case  of  a  stream,  there- 
fore, a  riparian  proprietor  might  start  in  a  boat 
from  any  point  on  his  own  side  and  proceed  to  any 
point  at  which  he  would  have  a  right  to  land  on  the 
other  side.  But  in  the  case  of  a  jhil,  the  soil  and 
freehold  of  which  is  probably  vested  in  some  parti- 
cular individual,  persons  might  be  in  the  habit  of 
crossing  it  from  point  to  point  by  means  of  a  ferry- 
boat belonging  to  the  owner,  and  indeed  might  have 
a  right  to  do  so.  But  such  right,  if  it  existed,  would 
not  lead  to  any  inference  that  any  proprietor  of 
lands  on  the  banks  of  the  jhil  would  have  any  right 
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TTSiRRY—contd. 

to  cross  either  way  to  the  terminus  of  a  public  high- 
way in  any  other  manner  than  between  the  ascer- 
tained points  and  by  the  accustomed  means,  viz., 
the  owner's  ferry  boat.  Hunooman  Doss  v. 
Shamachtjbn  Bhutta    ...      1  Hay  426 

4.  ^ —  Change  in  start- 
ing point  owing  to  'change  in  course  of  river.  The 
Tight  to  a  ferry-ghaut  cannot  follow  the  starting 
point  of  the  ferry  wherever  it  may  be  carried  by  a 
change  in  the  course  of  the  river,  unless  the  new 
position  is  within  the  possessor's  own  land. 
'Gordon  v.  Gopee  Soonduree  Dossee 

25  W.  R.  53 


FERRY  —contd. 
8.  


5. 


Right  to  land  at 


a,  ghaut  as  part  of  right  of  ferry — Form  of  suit. 
A  plaintiff  may  recover  possession  of  a  ferry  of 
which  he  has  been  dispossessed  by  the  defendant, 
though  the  form  of  his  action  may  have  been  for  ob- 
taining possession  of  a  ghaut.  The  right  to  ply  the 
ferry  may  include  also  a  right  at  certain  seasons  of 
the  year  to  land  upon  or  start  from  a  part  of  the 
river  bank  not  included  in  the  land  taken  for  the 
ferry.  Brojo  Kishoree  Chowdhrain  v.  Bilash 
Monee  Chowdhrain  .  .         .5  W.  R.  195 


6. 


Dispute   concerning    ferry- 


including  land  and  -water  over  Tvhich  it 
plies — Possession,  Order  of  Criminal  Court  as  to. 
The  right  to  a  ferry,  t.e.,  the  right  to  carry 
passengers  to  and  fro,  cannot  be  treated  apart  from 
the  possession  of  the  lands  used  on  either  side  of  the 
stream  for  the  purpose  of  landing  them.  It  is  a 
proper  case  to  be  dealt  with  under  a.  145  of  the  Cri- 
minal Procedure  Code  (Act  V  of  1898)  where  the 
subject-matter  of  dispute  is  a  ferry  including  the 
land  and  water  upon  which  the  right  of  ferry  is 
•exercised.  Hurbtjllubh  Narain  Singh  v.  Luch- 
meswar  Prosad  SiNOH   .     I.  Ij.  R.  26  Calc.  188 

3  C.  W.  N.  49 

But  see  Hurbullubh  Naeain  Singh  v.  Bajrano 
Dass 3  C.  W.  N.  148 

7.  Rights    of    private    ferry — 

Invasion  of  right  of  f  err  if  by  order  of  Magis- 
trate— Beruj.  Reg.  VI  of  1819.  In  a  suit  to  main- 
tain the  old  boundaries  of  a  feryr  which  had 
been  invaded  by  an  order  of  the  Magistrate  extend- 
ing the  boundaries  of  a  public  ferry,  the  plaintiffs 
asserted  that  they  had  theretofore,  without  charging 
toll,  transported  in  their  own  boats  or  in  boats  hired 
by  them  their  labourers  and  cultivators  and  imple- 
ments of  husbandry,  and  that,  in  the  exercise  of  this 
right,  the  order  of  the  Magistrate  was  injurious  to 
them.  Held,  that  the  order  of  the  Magistrate  ex- 
tending'^the  boundaries  of  the  public  ferry  was 
an  invasion  of  their  ancient  right  to  cross  in  what- 
ever ferry  boat  they  liked,  as  by  s.  6  of  the  Regu- 
lation (VI  of  1819)  persons  are  prohibited  from 
employing  ferry  boats  plying  for  hire  at,  or  in  the 
vicinity  of,  a  public  ferry,  without  the  previous 
sanction  of  the  Magistrate  or  Joint  Magistrate,  thus 
making  persons  dependent  on  the  pubUc  ferry  and 
liable  to  whatever  toll  may  be  levied  on  the  pubUc 
ferry.  Ram  Gobind  Singh  v.  Magistrate  of 
Ghazeeporb  ...  41^.  W.  146 


— ^ Infringement  of  rights    of 

ferry— Right  to  restrain  party  starting  second 
ferry — Crown  grant — User — Limitation  Ad  {XV 
of  1877),  ss.  23,  26,  27,  28~Nuisance— Cause  of 
action.  Ip  a  suit  brought  to  establish  the  right  to  a 
ferry  franchise  and  to  restrain  the  working  of  a  rival 
ferry  : — Held,  that  there  is  nothing  in  the  law  of 
Bengal  as  it  was  before  the  acquisition  by  the 
British  Government  or  in  the  Regulations  before 
or  after  1793  to  show  that  any  person  is  entitled  to 
claim  a  monopoly  of  a  right  of  ferry  by  prescrip- 
tion or  by  any  other  means  than  a  grant  from  the 
Crown.  To  such  a  monopoly  Part  IV  (ss.  26,  27, 
28)  of  the  Limitation  Act  of  1877  relating  to  the 
acquisition  of  ownership  by  prescription  is  not 
appUcable.  The  franchise  of  a  ferry  is  not  neces- 
sarily appurtenant  to  laud, but  where  a  right  of  ferry 
was  claimed  as  appurtenant  to  certain  villages  : — 
Held,  that  the  grant  of  such  right  by  the  Crown 
would  not  be  destroyed  by  mere  non-user  without 
waiver,  nor  by  the  running  of  an  opposition  feiry. 
The  franchise  would  continue  as  long  as  the  grant 
continued,  and  until  the  person  who  set  up  an  op- 
position ferry  could  show  a  Crown  grant  or  give  evi- 
dence from  which  a  Crown  grant  could  be  presumed, 
the  cause  of  action  would  remain.  The  disturb- 
ance of  a  right  of  ferry  is  in  the  nature  of  a  nuisance  J 
(  Yard  v.  Ford,  2  Saunders  172),  and  the  cause  of  " 
action  in  the  case  of  the  violation  of  this  right  is  a 
continuing  wrong  within  s.  23  of  the  Limitation  Act. 
NiTYAHARi  Roy  v.  Dunne   I.  L.  R.  18  Calc.  652 

9.  Management  of  ferry— Beng. 

i  Reg.  VI  of  1819,  s.  13,  cl.  2.  CI.  2,  s.  13,  Regula- 
I  tion  VI  of  1819,  only  applies  where  there  has  been 
!  an  accident.  Where  the  Magistrate  thinks  that  a 
!  ferry  is  impcDperly  kept  and  is  in  a  dangerous  con- 
dition, he  should  proceed  under  s.  4.  Queen  v. 
Deeyanutoollah  .         .         .7  W.  R.  Cr.  32 

10.  Proprietary  rights,  inter- 
ference with — Dispossession.  There  are  pro- 
prietary rights  in  a  private  ferry  of  such  a  nature 
that  another  party  may  not  so  interfere  with  the 
profits  arising  therefrom  by  running  a  boat,  if  not 
exactly  on  the  same  line,  at  least  within  such  a  dis- 
tance as  for  all  practical  purposes  would  be  the  same 
as  if  it  were  on  the  same  line.  Preventing  parties 
from  crossing  in  a  person's  ferry  and  driving  his  men 
away  amount  to  dispossession.  Kishoree  Lal 
Roy  v.  Gokool  Monee  Chowdhrain 

16  W.  R.  281 

IL  Suit  to  re-open  ferry — Bengal 

Act  I  of  1866,  8.  2.  A  suit  to  re-open  a  ferry  which 
had  been  included  in  a  settlement  of  an  estate 
obtained  by  plaintiff  from  Government,  but  which 
had  been  closed  by  orders  of  the  Assistant  Magis- 
trate, was  held  not  to  be  maintainable,  the  ghaut 
where  plaintiff  wished  to  re-open  it  being  within  two 
miles  of  the  place  at  which  a  public  ferry  was 
established.  Ram  Jewan  Singh  v.  Collector  and 
Magistrate  of  Shahabad  .         .     15  W.  R.  132 

12.  Rival  ferry — Interference  with 

existing  ferry.  A  rival  ferry  cannot  be  set  up  so  as 
to  interfere  with  proprietary  rights  in  an  existing 
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TERBY— cowc?(i. 

ferry,  that  is  to  say,  under  circumstances  involving 
direct  competition  with  such  ferry.  Nabain  Singh 
Roy  v.  Nurendro  Narain  Roy.  Nurendro  Na- 
KAiN  Roy  v.  Narain  Singh  Roy  .  22  W.  R.  269 


13. 


Stipulation  in  lease  of  land 


that  no  ferry  is  to  be  m.eide--Right  of  private 
ferry.  It  is  quite  competent  to  a  lessor,  when  grant- 
ing a  lease  of  his  land,  to  stipulate  that  no  feiTy 
shall  be  established  thereupon  to  the  prejudice  of  his 
own  ferry  (existent  or  possible),  and  it  is  quite  com- 
petent to  a  lessee  to  agree  to  such  a  stipulation. 
i  JuGGUT  Chunder  Chowdhry  V.  Bhurut  Chunder 
Chowdhry   .         .         .         .  23  W.  R.  237 


14. 

collect 


Transfer     of    license      to 


ferry  char gea— Contract — Validity,  as 
between  renter  and  transferee,  where  transfer  is 
contrary  to  terms  of  license.  Where,  by  the  terms 
of  a  lease  of  a  ferry,  the  renter  should  not  transfer 
or  sub-rent  the  ferry,  but  such  a  transfer  or  sub- 
lease is  not  prohibited  by  Statute,  or  by  a  rule 
framed  under  a  Statute,  a  transfer  of  it  will  be 
valid  as  between  the  renter  and  his  transferee, 
though  it  may  be  invalid  as  against  the  Government. 
Abdulla  v.  Mammod  (1902) 

I.  L.  R.  26  Mad.  156 

riDUCIA.RY  RELATIONSHIP. 

See  Attorney  and  Client  .  4  "W.  R.  86 

2  Ind.  Jur.  N.  S.  160 

1  N.  W.  1 

11  B.  L.  R.  60  note 

I.  li.  R.  3  Calc.  473 

I.  L.  R.  26  Bom.  689 

I.  L.  R.  29  Calc.  595 

I.  Ii.  R.  36  Calc.  493 

See  Fraud — What  constitutes  Fraud 
AND  Proof  of  Fraud. 

I.  Ii.  R.  11  Bom.  78 

See  Husband  and  Wife  6  C.  W.  N.  809 

See  Onus    of  Proof — Deeds,    suit   to 
enforce  or  to  set  aside. 

I.  L.  R.  18  Calc.  545 

L.  R.  18  I.  A.  144 

I.  L.  R.  12  All.  523 


jSfee  Trustee  . 

See   Vendor  and 
Sales    . 


.   Bourke  O.  C.  292 

6  Mad.  293 

Purchaser — Invalid 

1  B.  L.  R.  A.  C.  95 

2  N.  W.  153 

Cor.  57 


t 


1. 

tion 


Parent    and  child,   tr  ansae - 

between — Undue     influence — Parent    and 


even  strangers  claiming  benefit  bound  to  show  that  the 
child  was  a  free  agent  and  had  independent  advice-— 
Detay'and  acquiescence,  when  a  bar  to  equitable  relief 
—Limitation  Act  {XV  of  1877),  Sch.  II,  Art.  91— 
Does  not  apply  to  defences.  A  parent  stands  in  a 
fiduciary  relation  towards  his  child  ;  and  any  trans- 
action between  them  by  which  any  benefit  is  pro- 
cured  by  the  parent  to  himself  or  to  a  third  party  at 


FIDUCIARY  REIiATIGlSrSHIP— cowcW. 

the  expense  of  the  child  will  be  viewed  with  jealousy 
by  Courts  of  Equity  and  the  burden  will  lie  on  the 
parent  or  thii*d  party  claiming  the  benefit  of  showing 
that  the  child  in  entering  into  the  transaction  had 
the  independent  advice  of  persons  who  acted  in  his 
interests,  that  he  thoroughly  understood  the  nature 
of  the  transaction,  and  that  he  was  removed  from  all 
undue  influence  when  the  gift  was  made.  Huguenin 
V.  Basdey,  14  Ves.  299,  referred  to.  Allcard  v. 
Skinner,  36  Ch.  D.  145  at  pp.  181,  182,  referred  to. 
Delay  and  acquiescence  will  not  bar  the  defendant's 
right  to  equitable  relief  unless  he  knew  that  he  had 
the  right  or  being  a  free  agent  at  the  time,  he  deli- 
berately determined  not  to  inquire  what  his  rights 
were  or  to  act  upon  them.  Where  beyond  signing 
the  deed  the  defendant  does  not  do  anything  to 
show  that  he  considered  the  deed  effectual  he  will 
not  be  barred  by  mere  lapse  of  time  from  setting  up 
the  invalidity  of  the  deed.  Art.  91  of  Sch.  II  of  the 
Limitation  Act  applies  only  to  suits  by  plaintiffs  to 
have  instruments  avoided.  A  defendant  may,  by 
way  of  equitable  defence,  set  up  the  invalidity  of  a 
deed,  although  his  right  to  have  it  avoided  by  a  suit 
has  become  time  barred.  Jugaldas  v.  Amba- 
shankar,  I.  L.  R.  12  Bom.  501,  distinguished. 
Banganath  Sakharam  v.  Govind  Narasinv,  I.  L. 
B.  20  Bom.  639,  referred  to  and  followed.  Lakshmi 
Doss  v.  Roop  Laul  (1906)    I.  L.  R.  30  Mad.  169 

FIERI      FACIAS,      WRIT      OF     SALE 
UNDER— 


See    High     Court, 
Calcutta — Civil 


jurisdiction    of — 

24  W.  R.  366 

8  C.  L.  R.  4 

See  Sale  in  Execution  of  Decree — 
Setting  aside  Sale — Rights  of  Pur- 
chasers— Recovery      of     Purchase- 
money     .         .       I»  L.  R.  1  Calc.  55 
I.  L.  R.  3  Calc.  806 
Ii.  R.  5  I.  A.  116 

FINAL  DECREE. 

See  Appeal  to  Privy  Council 

I.  L.  R.  35  Calc.  618 

See  Attorney  and  Client. 

I.  L.  R.  36  Calc.  493 

See  Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  595. 

I.  L.  R.  35  Calc.  618 
12  C.  W.  N.  545 

FINANCIAL  RESOLUTION,  2004,   14th 
JULY  1871. 

See  Court  Fees  Act,  Sch.  I,  Art.  11. 

11  B.  L.  R.  Ap.  39 


FINE. 


See  Appeal  in  Criminal  Case — Criminal 
Procedure  Code,  1 882,  ss.  413,  423. 

I.  L.  R.  23  AIL  497 
I.  L.  R.  20  Calc.  687 
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PINE— confrf. 

See  Arms  Act,  1860 


5  Mad.  Ap.  24 
I.  Ij.  R.  1  Bom.  308 


cate- 


See  Bombay  District    Municipal   Act, 

1884,  s.  49     .     I.  Ii.  B.  18  Bom.  400 
See  Cattle   Trespass  Act  (I  of  1871), 

S.22      .         .         .       5  C.W.N.  32 
See  Compensation— Criminal     Cases— 

For    Loss    or    Injury    caused    by 

Offence. 
See     Magistrate,    jurisdiction       of— 

Speclal  Acts— Companies  Act. 

I.  L.  R.  20  Calc.  676 

/See  Railways  Act,  s.  1 13. 

I.  Ij.  R.  18  Bom.  440 
I.  Ii.  R.  20  Mad.  385 

See  Right  of  Suit— Torts    3  Agra  390 

See  Sentence — Fine. 

See  Sentence — Imprisonment — Impri- 
sonment AND  Fine. 

See  Sentence — Imprisonment — Impri- 
sonment in  default  of  Fine. 

See  Village  Chowkidars  Act,  s.  8. 

I.  Ii.  R.  23  Calc.  421 

See  Whipping  .        L  L.  R.  12  Bom.  63 

I.  Ii.  R.  16  Bom.  357 

3  C.  W.  N.  307 

continuing— 

See  Calcutta  Municipal  Act  (Ben.  Act 
III  OF  1899),  ss.  449,  580  and  631. 

7  C.  W.  N.  853 

See  N.-W.  P.  and  Oudh  Municipal 
Act,  1900,  s.  147  I.  L.  R.  24  All.  309 

distribution  of— 

See  Act  XIII  op  1867  .  8  B.  Ii.  R.  Ap.  7 

See  Witness — Civiil  Cases — Defaulting 
Witnesses      .      1  B.  L.  R.  A.  C.  186 

—  for  continuing  offence- 

See  Bombay  Municipal  Act,  1888,  s.  472. 
I.  Ii.  R.  22  Bom.  766 

—  for  neglect  to  take  out  certifi- 


See  Tax      .         .        2  B.  L.  R.  Ap.  40 

for  non-attendance  before   Col- 


lector in  partition-proceedings. 

See  Sale  for  Arrears  of    Revenue — 
Setting  aside  Sale — Irregularity. 

8  B.  Ii.  R.  230 

for  suffering  premises  to  be  in 


a  filthy  state. 


See  Bengal  Municipal  Act,  1864,  s.  67. 
8  B.  L.  R.  Ap.  9  :  16  W.  R.  Cr.  70 


PINE— cow^rf. 

realization  of — 

See  Act  XXI  op  1856  8  B.  L.  R.  Ap.  4T 

See  Cattle  Trespass  Act,  s.  22. 

I.  L.  R.  22  Calc.  139 

1. Compensation— CrmmoZ  Pro- 
cedure Code,  1861,  Ch.  XIV.  A  fine  cannot  be 
awarded  as  compensation  in  a  case  falling  under  Ch. 
XIV,  Code  of  Criminal  Procedure.  Queen  v.  Nija- 
NUND 3  W.  R.  Cr.  60 


2. 


Excise  Act  XXI  of  1856^ 


Power  of  Magistrate — Criminal  Procedure  Code^  ^ 
1861,  s.  22.  A  Magistrate  may  impose  a  fine  exceed- 
ing R1,000  under  the  Excise  Act,  XXI  of  1856,  s. 
22  of  the  Code  of  Criminal  Procedure  notwith- 
standing.    Queen  v.  Suroop  Chunder  Dutt 

7  W.  R.  Cr.  29 

3.  Cattle  Trespass  Act,  1857— 

Fine  levied  by  pound-keeper  under — PunishmerU  on 
conviction  of  offence — Act  XXVI  of  1850.  A  fine 
levied  by  a  pound-keeper  is  not  a  punishment  im- 
posed on  conviction  for  an  offence,  and  it  is  an  error 
to  hold  that  a  person  cannot  be  tried  for  an  offence 
under  Act  XXVI  of  1850  because  he  has  paid  a  fine 
under  s.  6  of  the  Cattle  Trespass  Act  III  of  1857. 
Reg.  v.  Durgaram  Madhavram  .  7  Bom.  Cr.  5& 

4.  Cattle  Trespass  Act,  I  of  1871, 

8.  22 — Fine  besides  compensation.  S.  22  of  Act  I 
of  1871  does  not  provide  for  a  fine  in  addition  to  com- 
pensation.    Anonymous    .         .     7  Mad.  Ap.  24 

Bhagirathi  Naik  v.  Ganoadhar  Mahanty 

Lli.  R.  27Calc.  992 


5. 


Death  caused  by  rash  and 


negligent  a«ct — Compensation  to  widow  of 
deceased — Criminal  Procedure  Code,  s.  545  An 
order  that  the  amount  of  a  fine  imposed  on  one  con- 
victed of  causing  death  by  a  rash  and  negligent  act 
bo  paid  as  compensation  to  the  widow  of  the  de- 
ceased, is  illegal.     In  re  Lutchmaka 

I.  L.  R.  12  Mad.  352 

6. License    tax— Act    XXIX    of 

1867 f  s.  15 — Amount  of  fine.  Under  s.  15,  Act 
XXIX  of  1867,  the  fine  to  be  imposed  for  non-pay- 
ment of  the  tax  could  not  be  less  than  the  amount 
stated  in  the  notice.     Queen  v.  Bissessur  Srin 

9  W.  R.  Cr.  62. 

7.  Act    XXIX    of 

1867,  ft.  3— Previous  fine.  Under  s.  3,  Act  XXIX  of 
1867,  a  person  once  fined  for  not  taking  out  a 
license  was  not  lia})le  to  a  second  fine  or  to  any 
further  demand  for  the  tax.  In  the  matter  of 
DooRGA  Churn  Giree  .         .        9  W.  R.  Cr.  64 


8. 


Omission  to  give  notice  to 


party  against  whom  order  is  made — Order 
to  repair  fence.  No  order  finmg  a  party  for  not  re- 
pairing a  fence  ought  to  be  passed  without  an  in- 
formation against  him  and  a  hearinsf.  Queen  v. 
Shadhu  Churn  Ghose     .         .  23  W.  R.  Cr.  63 


9. 


Levy  of  fine — Compensation  to 


complainant — Civil  Procedure  Code,  1872,  *.  308 — 
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"FlNHi—contd. 

Levy  of  fine — Procedure.  The  proper  course  of  pro- 
cedure under  s.  308  of  the  Code  of  Criminal  Pro- 
cedure was  to  impose  a  fine,  and  out  of  the  fine 
realized  to  direct  payment  to  the  complainant  of 
such  amount  as  the  Court  thinks  fit,  having  regard 
to  the  provisions  of  the  section.  Mohesh  Mundul 
V.  Bhola  Nath  Mundul        .         3  C.  L.  R.  404 


10. 


Costs,  order   for — Compensa- 


tion to  complainant — Criminal  Procedure  Code,  1872, 
s.  308— Court  Fees  Act,  1870,  s.  31.  A,  B,  and  C 
having  been  convicted  of  mischief,  the  Joint  Magis- 
trate sentenced  A  to  one  month's  imprisonment, 
and  B  and  C  each  to  pay  a  fine  of  BIO.  He  also 
directed  that  RJ2  should  he  paid  to  the  complain- 
ant. Held,  that  the  order  for  costs  was  not  a  fine 
to  be  applied  under  the  provisions  of  s.  .308,  Crimi- 
nal Procedure  Code  ;  that  what  portion  of  the  R12 
was  payable  by  each  of  the  accused  being  undeter- 
mined, it  could  not  be  said  that  A  was  sentenced 
to  fine  and  imprisonment,  and  therefore  no  appeal 
lay ;  and  that,  as  the  case  was  one  in  which  the 
police  could  not  arrest  without  warrant,  the 
Magistrate  had  power  to  award  costs  under  s.  31  of 
the  Court  Fees  Act,  1870,  but  that  these  costs 
must  be  limited  to  costs  out  of  pocket.  Mohesh 
Mundul  v.  Bholanath  Biswas 

3  C.  Ii.  R.  405  note 

11.    Fine,   amount    of — Criminal 

Procedure  Code,  1861,  s.  63 — Fines  inflicted  by 
Magistrate.  The  description  of  fine  which  it  was  the 
object  of  s.  63  of  the  Criminal  Procedure  Code  to 
prohibit  was  a  fine  which  it  would  be  impossible  or 
very  difficult  for  the  accused  person  to  pay  or  wholly 
disproportioned  to  the  character  of  the  offence. 
Qucere :  Whether  s.  63  has  any  application  to  fines 
inflicted  by  a  Magistrate.  In  the  matter  of  the 
petition  of  Abdoor  Ruhman      .     7  W.  R.  Cr.  37 

12.  Fine  for  continuing  offence 

— Beng.  Act  VI  of  1866.  Sagur  Dutt  was  convicted 
before  a  Justice  of  the  Peace  for  using  a  warehouse, 
etc.,  in  the  town  of  Calcutta  for  the  keeping  and 
storing  of  jute  other  than  jute  screwed  for  shipment, 
without  a  license,  and  for  his  said  ofilence  was  fined 
B300,  and  adjudged  to  pay  a  further  fine  of  R25  for 
every  day  after  the  conviction  on  which  the  offence 
was  continued.  Held,  that  the  conviction  was  bad. 
In  the  matter  of  Sagur  Dutt.  Queen  v.  Justices 
OF  the  Peace  for  Calcutta 

1  B.  L.  R.  O.  Cr.  41 :  18  W.  R.  Cr.  44  note 

In  re  Love  .         .         .         9  B.  L.  R.  Ap.  35 

18  W.  R.  Cr.  44 

In  the  matter  of  the  petition  of  the  Chairman  of 
the  Municipal  Commissioners  for  the  Suburbs 
OF  Calcutta  v.  Aneesooddeen  Meah 

12  B.  L.  R.  Ap.  2 
20  W.  R.  Cr.  64 

Queen  v.  Tarinee  Churn  Bose 

21  W.  R.  Cr.  31 

Kristodhone  Dutt  v.  Chairman  of  Commis- 
sioners FOR  Suburbs  of  Calcutta 

25  W.  R.  Cr.  6 

VOL.  II. 


FINE— cowf(f. 

13,^ Daily  payment  of 

fine,  order  of — Illegality  of  such  order.  An  order 
for  payment  of  a  daily  fine  is  illegal,  inasmuch 
as  it  is  an  adjudication  in  respect  of  an  offence 
which  has  not  been  committed  when  such  order  is 
passed.  In  the  matter  of  Sugar  Dutt,  1  B.  L.  R.  O. 
Cr.  41  ;  In  re  Love,  9  B.  L.  R.  Ap.  35  :  18  W.  R.  Cr. 
44  ;  Kristodhone  Dutt  v.  Chairman  of  the  Municipal 
Commissioners  for  the  Suburbs  of  Calcutta,  25  W. 
R.  Cr.  6,  referred  to.  Ram  Krishna  Biswas  v. 
Mohendra  Nath  Mozumdar 

I.  L.  R.  27  Calc.  565 


14. 


Offence      under 


Act  XX  VI  of  1850.  Where  accused  was  convicted 
under  Act  XXVI  of  1850  of  disobedience  of  an  order 
made  by  the  Municipal  Commissioners  of  Puna  and 
was  sentenced  to  pay  a  fine  of  twenty  rupees  and 
(eight  days'  time  being  allowed  him  within  which  to 
comply  with  the  order)  a  further  fine  of  two  rupees 
each  day  during  which  he  should  continue  wiKuUy  to 
disobey  such  order,  the  latter  part  of  the  sentence 
was  reversed  by  the  High  Court  as  being  illegal. 
Reg.  v.  Jagunnath  Bhat  bin  Appa  Bhat 

5  Bom.  Cr.  103 

15.  Fine    for  future  default — 

Order  for  ^Myment  of  monthly  maintenance.  Where 
the  Magistrate' s  order  directed  the  defendant  to  pay 
a  monthly  sum  for  the  maintenance  of  his  wife,  and 
directed  that  the  defendant  be  rigorously  imprisoned 
for  the  term  of  fifteen  days  for  every  breach  of  the 
order,  under  s.  316  of  the  Code  of  Criminal  Proce- 
dure, the  High  Court  quashed  the  latter  part  of  the 
order  as  being  irregular  and  bad  in  substance. 
Anonymous  ....      5  Mad.  Ap.  34 


16. 


Po-wer  of  Court  to  dispose 


of  fine.  The  Court  had  no  power  to  dispose  of  fines 
inflicted  upon  prisoners  ;  such  power  existed  in  Gov- 
ernment alone.     Queen  v.  Goluck  Dass 

1  Hyde  282 

17. Power    of  High  Court   to 

a-ward  fine  to  prosecutor  on  conviction  for 
felony — Felony.  The  High  Court  had  power  to 
award,  by  way  of  satisfaction  to  a  prosecutor,  the 
whole  or  any  portion  of  a  fine  imposed  upon  convic- 
tion of  a  felony  before  the  Court,  in  the  exercise  of 
its  original  criminal  jurisdiction.  Reg.  v.  Hossein 
Jan  ...         2  Ind.  Jur.  N.  S.  180 

18.  Order  of  part  of  fine  to  wit- 
ness— Proof  of  loss.  An  order  directing  the  pay- 
ment to  a  witness  of  a  portion  of  the  amount  of  fine 
levied  on  an  accused  held  to  be  illegal  in  the  absence 
of  proof  that  the  witness  suffered  any  loss  owing  to 
the  conduct  of  the  accused.  Queen  v.  Kartick 
Chunder  Haldar  ...      9  W.  E,.  Cr.  58 

19.  Order  for  part  of  fine    to 

ameen — Deputation  to  restore  land  marks.  The 
Joint  Magistrate  was  held  not  competent  to  direct, 
under  s.  44  of  the  Code  of  Criminal  Procedure,  that 
a  portion  of  a  fine  inflicted  under  s.  434  of  the  Penal 
Code  be  paid  to  an  ameen  for  the  purpose  of  paying 
the  expense  of  his  deputation  to  restore  the  land- 
marks which  had  been  destroyed  by  the  opposite 
party.     Queen  v.  Moorut  Lall    6  W.  R.  Cr.  93 

6u 


(     4285     ) 


DIGEST  OF  CASES. 


(     4286     ) 


20.  ■ Order  for  payment  of  mu- 
nicipal taxes  out  of  fine — Power  of  Magistrate. 
A  Deputy  Magistrate  had  no  authority  to  order  ar- 
rears of  municipal  tax  due  by  a  person  to  be  paid  out 
of  a  fine  levied  on  him.  Queen  v.  Brojo  Kishore 
DuTT  .         .         .         .  8  W.  R.  Or.  17 

21.  Fine  for  contempt  of  Court 

— Omission  to  state  reasons  for.  A  Criminal  Court 
inflicting  a  fine  for  contempt  of  Court  should  specifi- 
cally record  its  reasons  and  the  facts  constituting  the 
contempt  with  any  statement  the  offender  may 
make,  as  well  as  the  finding  and  sentence.  Where 
this  course  was  not  adopted,  the  High  Court  set 
aside  the  order  inflicting  a  fine.  In  the  matter  of 
the  petition  of  Panchanada  Tambiran 

4  Mad.  229 

22.  Procedure  to  enforce  fijie — 

Madras  Act  V  of  1865.  The  procedure  to  be  fol- 
lowed in  enforcing  the  fines  from  persons  convicted 
under  Act  XXIV  of  1859  (Police  Act)  was  that  laid 
down  in  Madras  Act  V  of  1865.    Anonymous 

3  Mad.  Ap.  9 

23. Levy  of  JBue — Distress — Cri- 
minal Procedure  Code,  1861,  s.  61 — "  Court.''  In 
every  case  in  which  an  offender  is  sentenced  to  fine, 
the  Court  which  sentences  the  offender  may  issue  a 
warrant  for  the  levy  of  the  amount  by  distress  and 
sale.  The  successor  in  office  of  a  Judge  or  Magis- 
trate may  levy  a  fine  imposed  by  his  predecessor  ; 
but  the  Court  which  levies  the  fine  must  be  the  same 
as  the  Court  which  imposed  it.  Chunder  Coomar 
MiTTER  V.  MoDHOOSooDUN  Dey  .  9  W.  R,  Cr.  50 


24. 


^  Liahilittj  for  fine 
An  offender    who 


after  imprisonment  in  default. 
has  undergone  the  full  term  of  imprisonment  to 
which  he  was  sentenced  in  default  of  the  payment 
of  a  fine  is  still  liable  to  have  the  amount  levied 
by  distress  and  sale  of  any  moveable  property 
belonging  to  him  which  may  be  found  within  the 
jurisdiction  of  the  Magistrate  of  the  District, 
whether  the  officer  who  inflicted  the  fine  issued  any 
special  directions  on  the  subject  or  not  (Seton- 
Karr,  J.,  dissentiente).  Queen  v.  Modoosoodun 
Dey 3  W.  R.  Cr.  61 

25. Recovery  of,  from 

immoveable  property — Criminal  Procedure  Code, 
1861,  8.  61 — Penal  Code,  s.  70.  On  a  reference  as  to 
whether  the  restriction  for  the  recovery  of  fines  to 
moveable  property  (Criminal  Procedure  Code,  s.  61) 
applied  only  during  the  lifetime  of  the  offender, 
and  whether  the  fine  could  after  his  death  be  re- 
covered, under  s.  70  of  the  Penal  Code,  from  his  im- 
moveable property,  the  Court  was  of  opinion  that 
the  law  had  only  provided  for  the  distress  and  sale 
of  the  moveable  property,  and  that  there  was  no 
way  in  which  immoveable  property  could  be  made 
liable.    Reg.  v.  Lallu  Karwar    5  Bom.  Cr.  63 


26. 


Realization      of 


fine  after  death  of  person  fined — Moveable  property 
—•Immoveable    property — Penal    Code    (Act    XLV 


FINE— cowcZrf. 

of  1860),  s.  70— Criminal  Procedure  Code  {Act  XXV 
of  1861),  s.  6 — Criminil  Procedure  Code  {Act  X  of 
1882),  s.  386.  Where  a  person  was  fined  under  the 
Penal  Code  and  died  before  the  fine  was  paid,  and 
the  Magistrate  ordered  the  fine  to  be  reaHzed  by  sale 
of  his  joint  moveable  property,  and  that  being  found 
insufficient  to  cover  the  fine,  his  immoveable  pro- 
perty was  also  attached  under  the  order : — Held, 
that  the  HabiUty  of  the  immoveable  property  of  the 
deceased  could  not  be  enforced  by  distress.  Reg. 
V.  Lallu  Karwar,  5  Bom.  H.  C.  63,  followed.  S.  386 
of  the  Criminal  Procedure  Code  is  not  applicable  to 
such  a  case.     Queen-Empress  v.  Sita  Nath  Mitra 

I.  L.  R.  20  Calc.  478 

27. Refund  of  fine — Imprisonment 

after  payment  of  fine.  A  prisoner  was  sentenced  to 
imprisonment  and  fine,  and  in  default  of  payment  of 
the  latter,  to  a  further  time  of  imprisonment.  He 
paid  a  portion  of  the  fine,  but,  that  fact  not  having 
been  communicated  to  the  jailor,  underwent  the  en- 
tire further  term  of  imprisonment.  Held,  that, 
under  these  circumstances,  the  Court  had  no  power 
to  order  the  fine  to  be  refunded.  Reg.  v.  Nath  a 
MuLA      .         .         .         .         .4  Bom.  Cr.  37 


28. 


Recovery  of  fine 


when  ordered  to  be  refunded — Portion  of  fine  paid 
as  compensation  to  complainant — Sentence  of  fine 
set  aside — Recovery  of  compensation  from  com- 
plainant— Procedure — Criminal  Procedure  Code, 
1882,  ss.  545  and  547.  On  a  sentence  of  fine  beuig 
passed,  it  was  ordered,  under  s.  545  of  the  Code  of 
Criminal  Procedure,  that  a  portion  of  the  fine  should 
be  paid  as  the  compensation  to  the  complainant,  and 
it  was  so  paid.  Subsequently  the  sentence  was  set 
aside  in  revUion  by  an  order  of  the  High  Court, 
which  directed  that  the  fines  should  be  refunded. 
Held,  that  the  sum  which  had  been  paid  to  the  com- 
plainant was  recoverable  under  this  order  as  part 
of  the  original  fine,  and  that  it  was  recoverable 
by  process  under  s.  547  of  the  Code,  and  not  by  suit 
in  a  Civil  Court.     Mutasaddi  v.  Mani  Ram 

I.  L.  R.  19  All.  112 

FINGER  IMPRESSION. 
See  Thumb  Impression, 


FIRE. 


—  caused  by  spark  from  engine. 
See  Railway  Company  ,      14  B.  L.  R.  1 

—  loss  by — 


See  Bill  of  Lading   .    6  Bom.  O.  C.  71 

7  Bom.  O.  C.  186 

I.  li.  R.  4  Calc.  736 

See  Carriers  Act,  s.  6. 

I.  L.  R.  24  Calc.  786 
I.  li.  R.  26  Calc.  398 
PIRE-BAIjIj. 

possession  of — 

See  Attempt  to  commit  Offence. 

8  B.  L.  R.  A.  Cr.  56 
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FIRM. 


liability  to  tax. 


See,  Madras  Municipal  Act,  1884,  s.  103. 
I.  L.  R.  14  Mad.  140 

—  members  of — 

See.  Right  of  Occupancy — Acquisition 

OF   Right — Persons  by  whom  Right 

MAY  BE  acquired     .         25  W.  R,  117 

I.  L.  R.  4  Calc.  957 

I.  L.  R.  11  Calc.  501 


—  suit  against — 

See  Plaint — Form    and    Contents    op 
Plaint — Defendants     .     1  Bom.  85 


.  suit  by — 

8ee  Limitation  Act,  1877,  s.  22. 

I.  L.  R.  17  Bom.  413 

See  Parties — Adding  Parties  to  Suits 

—Plaintiffs  .   I.  L.  R  17  Bom.  413 

I.  Ii.  R.  14  All.  524 

See    Plaint — Form    and    Contents  of 
Plaint — Plaintiffs. 

B.  Ij.  R.  Sup.  Vol.  904 
25  W.  R.  118 

^IRST  CHARGE. 

See  Bengal  Tenancy  Act,    ss.  170,  148, 

65       .         .1.  Ii.  R.  31  Calc.  550 

I.  Ii.  R.  33  Calc.  566 

10  C.  W.  N.  547 

FIRST  INFORMATION. 

See  Criminal  Procedure  Code,  s.  190  (&). 

8  C.  W.  N.  864 


See    Information    of 
Offence. 


Commission     of 


First   information  when 

lo  he  recorded — Object  of  recording — Investigation 
by  Police  commenced  without  a  first  information 
— Criminal  Procedure  Code  {Ad  V  of  1898),  s. 
154 — Irregularity.  A  finding  his  brother  M  to 
be  missing  gave  information  to  the  Sub-Inspector 
of  Police,  but  the  latter  did  liot  record  it  under 
e.  154,  Code  of  Criminal  Procedure.  Nevertheless 
he  commenced  investigation  and  after  four  days 
when  the  matter  had  so  developed  that  there 
was  some  reason  to  believe  that  M  had  been 
murdered,  he  for  the  first  time  recorded  a  statement 
by  A  as  the  first  information.  Held,  that  such  a 
practice  is  altogether  contrary  to  the  provisions  of 
s.  154,  Code  of  Criminal  Procedure,  and  a  statement 
recorded  under  such  circumstances  cannot  be  re- 
garded as  a  first  information.  The  first  information 
H  recorded  as  directed  by  s.  154  at  the  time  it  is 
made  is  of  considerable  value  at  the  trial  because  it 
shows  on  what  materials  the  investigation  com- 
menced and  what  was  the  story  then  told.  Any 
statement  recorded,  as  in  this  case,  several  days 
after  the  commencement  of  the  investigation  and 
after  there  had  been  some  development,  is  not  only 


FIRST  INFORMATION— concZcZ. 

no  fiist  information,  but  has  very  little  oi'  no  value 
at  all  as  the  original  story,  because  it  can  be  made 
to  fit  into  the  case  as  then  developed.  Emperor 
V.  Kampu  Kuki  (1902)        .         11  C.  W.  N.  554 

FIRST  OFFENDERS. 

• Criminal        Procedure 

Code,  s.  562 — Powers  conferred  by  s.  562  exerciseable 
by  a  Court  of  Appeal — Criminal  Procedure  Code, 
s.  523  (d).  Held,  that  the  powers  conferred  by 
s.  562  of  the  Code  of  Criminal  Procedure  upon  a 
Court  by  which  a  first  offender  is  convicted  are, 
by  virtue  of  s.  423  (d)  of  the  Code,  exercisable  by 
the  High  Court  sitting  as  a  Court  of  Appeal. 
Emperor  v.  Birch  (1902)  .    I.  L.  R.  24  All.  306 

FIskERY. 

See  Jalkar. 

See  Joinder  of  Causes  of  Action. 

I.  Ii.  R.  33  Calc.  601 
See  Jurisdiction  .  I.  L.  R.  31  Calc.  937 

See  Penal  Code,  s.  426. 

I.  Ii.  R.  28  All.  204 

See  Tank        .       I.  L.  R.  31  Calc.  937 
, infringement  of — 


See  Criminal  Trespass. 

9  B.  Ii.  R.  Ap.  19 
I.  Ii.  R.  2  Calc.  354 

See    Jurisdiction     of    Civil     Court — 
Fishery  Rights  .   I.  L.  R.  2  Bom.  19 

—  rent  of,  suit  for — 


See    Jurisdiction — Suits    for    Land — 
Property  in  Different  Districts. 

I.  L,  R.  24  Calc.  449 

—  right  of— 


See  Bengal  Private  Fisheries  Protec- 
tion Act. 

See  Bengal  Private  Fisheries  Protec- 
tion Act,  s.  3    .         4  C.  W.  N.  247 

See  Jalkar. 

See  Land  Acquisition  Act  (I  of  1894), 
s.  3      .         .     I.  Ii.  R.  35  Calc.  525 

See  Land  Acquisition  Act    (I  of  1894), 
s.  23     .         .      XL.  R.  28  Calc.  152 

See  Limitation  Act,  1877,     s.  26  (1871, 

s.  27)    .         .        I.  Ii.  R.  3  Calc.  276 

I.  L.  R.  5  Calc.  945 

I.  If.  R.  9  Calc.  698 

See   Possession,     order    op    Criminal 
Court    as   to — Cases   which  Magis- 
trate may  decide  as  to  Possession. 
I.  L.  R.  12  Calc.  537 
I.  L.  R.  13  Calc.  179 

6u2 
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right  of — concld. 

See  Possession,  order  of  Criminal 
Court  as  to — Disputes  as  to  Right 
OF  Way,  Water,  etc. 

I.  Ii.  R.  23  Calc.  55  ;  557 
6  C.  W.  N.  161 

See  Resumption — Right  to  Resume. 

IW.  R.  116 

See  Right  of  Occupancy — Acquisition 

OF  Right — Subjects  of  Acquisition. 

I.  L.  R.  4  Calc.  797  ;  961 

2  W.  R.,  Act  X,  19 

23  W.  R.  432 

See  Sale  Certificate. 

I.  Ii.  R.  35  Calc.  614 

See  Specific  Relief  Act,  s.  9. 

I.  Ii.  R.  12  Bom.  221 

I.  Ii.  R.  18  Calc.  80 

I.  Ii.  R.  19  Calc.  544 

See  Theft      .         .        19  W.  R.  Cr.  47 

20  W.  R.  Cr.  15 

I.  Ii.  R.  5  Mad.  390 

I.  Ii.  R.  10  Bom.  193 

I.  Ii.  R.  15  Calc.  338 ;  390  note  ;  392  note  ; 

402 
I.  Ii.  R.  24  Mad,  81 


1. 


iN'ature     of  right — Incorporeal 
Jalkar,  or  the  right  of    fishery,  may 


hereditament. 

exist  in  India  as  an  incorporeal  hereditament,  and  as 
a  right  to  be  exercised  upon  the  land  of  another. 
Forbes  v.  Mm  Muhammad  Hossein 

12  B.  Ii.  R.  P.  C.  210  :  20  W.  R.  44 


2. 


Immoveable 


property- 


Oeneral  Clauses  Consolidation  Act  {I  of  1868),  s.  3 — 
Transfer  of  PropeHy  Act  {IV  of  1882),  a.  106. 
A  jalkar,  or  right  of  fishery,  as  being  a  benefit 
arising  out^of  land  covered  by  water,  comes  with- 
in the  definition  of  "  immoveable  property  "  set 
out  in  the  General  Clauses  Act  (1  of  1868),  and  is 
therefore  immoveable  property  under  s.  106  of  the 
Transfer  of  Property  Act  (IV  of  1882).  Ram 
GoPAL  Bysack  v.  Nurumuddin  alias  Noor 
Mahamed  Mundul  .  I.  Ii.  R.  20  Calc.  446 

3.  ■  Right  to  soil  beneath  water 

— Right  to  jalkar.  The  right  to  a  jalkar  by  no 
means  involves  a  right  to  the  soil  when  the  jalkar 
is  either  dried  or  filled  up  by  accumulation  of  soil. 
Radha  Mohun  Mundul  v.  Neel  Madhab  Mun- 
dul      24W.R.  200 

4.   Right  to  Soil  and  water  in 

one  person — Interest  in  the  soil.  Though  the 
right  of  jalkar  does  not  imply  any  interest  in  the 
soil,  yet  where  it  is  found  as  a  fact  that  both  water 
and  land  are  the  property  of  the  zamindar  as  such, 
the  two  rights  are  not  to  be  separated.  Chunder 
Coomar  Roy  v.  Buroda  Kant  Roy 

W.  R.  1864,  63 


5. 

tank. 


Right     to      tank — Fishing  ni 


The  exercise  of  the  right  of  fishing  in  a  tank 
is  no  proof  of  ownership  in  the  tank.  Ertozah 
Hossein  v.  Huree  Pershad  Singh  5  W.  R.  28l 


FISHERY— conW. 

6.  Right  in  the  soil — "Interest  in 

land  ''—Road  Cess  Act  {Beng.  Act  X  of  1871). 
A  jalkar  does  not  impart  any  interest  in  the  soil 
itself,  and  therefore  a  patni  of  a  jalkar  is  not  an 
"  interest  in  land  "  within  the  meaning  of  the 
definition  in  the  District  Road  Cess  Act.  David 
V.  GiRiSH  Chunder  Guha 

I.  Ii.  R.  9  Calc.  183 :  11  C.  L.  R.  305- 

7. Settlement  of  jalkar. 

There  is  no  such  broad  proposition  of  law 
as  that  the  settlement  of  a  jalkar  implies  no  right 
in  the  soil.  Rakhal  Churn  Mundul  v.  Watson 
&  Co.   .         .  I.  Ii.  R.  10  Calc.  50 


8. 


—   Jalkar  drying  up 
When  a   jalkar  dries 


— Rigid  of  holder  of  jalkar. 
up,  the  dried  land  does  not,  as  a  matter  of  course,  be 
come  the  right  of  the  holder  of  the  jalkar.     Bissen 
Lall  Doss  v  Khyrunissa  Begum  .      1  W.  R.  79 


9 

jhil 


Drying      up      of 


By  pottah  certain  land  was  leased,  and  a  right 
of  jalkar  or  fishery  in  a  bhil  or  lake  was  granted  on 
payment  of  certain  jamma.  The  bhU  became  per- 
manently dried  up.  Held,  that  the  grant  being 
merely  of  the  fisherj%  the  lessee  acquired  no  interest 
in  the  soil,  and  the  lessor  was  entitled  to  re-enter  on 
the  land  formerly  covered  with  the  water  of  the 
bhil.  SuROOP  Chunder  Mozoomdar  v.  Jardine, 
Skinner  &  Co.     .        Marsh.  334 :  2  Hay  468 

10.  . Change  in  course  of  river — 

Right  of  owner  of  soil.  If  a  river  merely  changes 
its  course,  the  old  dry  course  of  the  river  must  be 
taken  to  have  become  private  property  ;  and  as 
incident  to  and  part  of  the  same,  the  owner  of  the 
soil  is  entitled  to  all  bhils  or  ponds,  gulfs  or  damoores 
in  which  water  remains,  but  which  do  not  communi- 
cate with  the  river  except  in  the  time  of  floods,  and 
he  can  claim  a  settlement  with  the  Government  in 
respect  of  any  jalkar  in  the  same.  Gray  v.  Anund 
Mohun  Moitro     .        .         .     W.  R.  1864,  108 

11.  . Jalkar — Navig- 
able river.  The  jalkar,  or  right  of  fishing,  in  a 
navigable  river  is  not  aflFected  by  reason  of  the 
river  having  merely  changed  its  course.  Cray  v. 
Anund  Mohun  Mohro,  W.  R.  1864,  108,  followed. 
Sibessury  Dabee  v.  Lukhy  Dabee,  1  W.  R.  88,  dis- 
tincuished.  Tarini  Churn  Sinha  v.  Watson 
&Co I.  L.  R.  17  Calc.  963 

12.  '■ — Joint    right    of 

fishery.  A  co- proprietor  cannot  be  sued  for  trespass 
for  fishing  in  a  jalkar  in  which  he  and  the  other  pro- 
prietors were  entitled  to  fish,  merely  because  the 
jalkar,  by  a  change  in  the  course  of  the  river,  ran 
over  the  land  which  was  allotted  to  the  plaintiff 
under  a  butwara.  In  such  a  suit  the  plaintiff  can- 
not obtain  a  share  of  the  fish  on  the  ground  that  he 
had  a  share  in  the  jalkar.  Gobind  Chunder 
Shaha  v.  Abdool  Gunny  .         .  6  "W.  R.  41 

13.   Drying  up  of  river — Land 

accreting  subject  to  right  of  fishery.  In  a  suit  to  estab- 
lish a  right  of  fishery  in  a  river,  where  the  right  was 
not  opposed  and  the  plaintiffs  obtained  a  decree 
the  lower  Appellate  Court,  which  also  found  that   the 
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disputed  body  of  water  south  of  the  river  occupied 
what  was  once  its  bed  and  was  connected  with  the 
river  by  a  narrow  inlet,  reversed  the  decree  on  the 
ground  that  it  was  possible  this  communication 
might  silt  up  later  in  the  year.  Held,  that  the  lower 
Appellate  Court's  decision  was  wrong  in  law,  and 
that  on  the  finding  the  plaintiffs  were  entitled  to  a 
decree.  Held,  also,  that,  if  the  flowing  stream  dried 
up  and  the  defendants  acquired  a  right  to  the  land 
by  the  law  of  accretion,  that  right  would  be  subject 
to  the  exercise  by  the  plaintiffs  of  their  prior  right 
of  fishery.  Kalee  Soondur  Roy  v.  Dwarkanath 
MoJooMDAR   .         .         .         .        18  W.  R.  460 

14.  Diversion  of  flow  of  stream 

— Increase  and  decrease  in  flow  of  water.  It  mat- 
ters not  whence  the  water  in  which  A  has  a  right  of 
fishery  comes.  y4's  right  is  not  lessened,  nor  ^'s  in- 
creased, because  a  portion  of  the  water  formerly 
flowing  in  ^  's  channel  has  been  diverted  from  it,  and 
because  the  water  of  5's  river  now  floAvs  through  it. 
NoBiN  Chunder  Roy  Chowdhry  v.  Radha  Peraeb 
Debia 6W.  R.  17 


15. 


Rights  of  jalkar  in  flooded 


lands.  The  gradual  flooding  of  a  talukh  may 
destroy  the  talukhdar's  right  of  ownership  in  that 
portion  of  it  which  is  so  covered  with  water  and  vest 
the  rights  of  fishery  therein  in  the  owner  of  the  ad- 
joining jalkar.  But  if  by  a  sudden  irruption  of  the 
river  a  definite  and  ascertainable  area  is  submerged 
at  once,  that  area  does  not  become  lost  to  the 
talukhdar,  nor  does  the  owner  of  the  adjoining 
jalkar  become  entitled  to  extend  his  fishery  rights 
over  it.  Sibessury  Dabee  v.  Lukhy  Dabee 

1  W.  R.  88 


16. 


Restriction      on       fishery 


17. 


Interference  with    right- 
A  has  no  right  to  erect  a  bund  on 


rights  by  ow^ners  of  bed  of  river — Limiting 
area  of  water.  The  owners  of  the  bed  of  a  river 
when  dry  are  not  entitled  so  to  use  that  bed  as  to 
injure  the  jalkar  rights  which  others  have  in  it  when 
full  by  restricting  the  area  over  which  the  water  may 
flow.  Srikant  Bhuttacharji  v.  Kedar  Nath 
MooKERJEE   .         .         .         .       6  C.  L.  R.  242 


Erection  of  hund. 

his  own  land  so  as  to  intercept  the  passage  of  fish  in  a 
natural  stream,  and  thereby  render  £'s  right  of  fish- 
ery less  profitable.  But  if  the  bund  has  existed  for 
many  years  without  complaint,  jB's  right  of  fishery 
must  be  deemed  subject  to  ^'s  right  to  keep  up  the 
bund.     Ram  Dass  Stjrmah  v.  Sonatun  Goohoo 

W.  R.  1884,  275 

18.  Jalkar  rights  in  pergunnah 

— Right  of  owner  of  pergunnah.  A  proprietor  of  the 
•entire  jalkar  rights  of  a  pergunnah  is  entitled  to  fish 
in  any  natural  water-course,  or  any  jhil  or  pond  not 
made  by  human  agency.  Khooroonamoye  Chow- 
DHRAiN  V.  Joy  Sunker  Chowdhry 

W.  R.  1864,  267 

19.  — Presumption  of  right  of  fish- 
ery from  long  possession  of  tank.  Where  a 
person  is  found  to  have  been  from  of  old  in  posses- 
sion of  a  tank,  it  may  be  presumed  that  he  is  entitled 


FISHERY— corii^. 

to  the  fish  therein,  although  there  be  no  actual  proof 
that  he  has  asserted  his  property  in  the  fish  by  fish- 
mg.    HuR  Pershad  Roy  v.  Badree  Narain  Gib 

1;N.  W.  14 

20. Exercise  of  right  of  fishery 

from  permanent  settlement— Open  channels 
in  river.  A  party  owning  the  right  of  fishery  in  a 
river  from  the  time  of  the  permanent  settlement  is 
at  liberty  to  exercise  that  right  in  the  open  chan- 
nels and  also  in  all  closing  or  closed  channels  aban- 
doned by  the  river  up  to  the  time  when  the  chan- 
nels become  finally  closed  at  both  ends,  i.e.,  so  long 
as  fish  can  pass  to  and  fro.  Krishnendro  Chow- 
dhry V.  SURNOMOYI  .  .  21     W.  R.  27 

.21.  Adverse  right  of —Exercise  of 

right  of  fishery — Right  to  possession.  When  a 
person  exercises  the  right  of  fishing  in  a  tank  ad- 
versely for  twelve  years,  his  right  to  fish  becomes 
absolute  and  indefeasible.  Luckhimony  Dassee  v. 
KoRUNA  Kant  Moitro  .         .        3  C.  L.  R.  509 

22.  — -^ Dispute  as  to  fishery  rights 

— Possession — Title.  In  a  dispute  about  jalkars 
between  the  proprietors  of  a  neighbouring  estate, 
where  the  title-deeds  of  the  two  parties  do  not  speci- 
ally mention  the  particular  pieces  of  land  or  water 
in  contest,  the  title  of  the  parties  must  depend  on 
the  fact  as  to  which  of  them  has  been  in  possession. 
Shama  Soondtjree  Debia  v.  Collector  ofMaldah 

12  W.  R.  164 

23.   


Right  of  fishery  in  navi- 
gable river,  proof  of— Private  against  public 
right.  When  the  exclusive  jalkar  right  in  a  navi- 
gable river  is  set  up  against  the  ordinary  rights  of  the 
State  and  the  community,  it  must  be  established  by 
clear  and  strong  proof.  Bagram  v.  Collector  of 
Bhullooa.  Collector  of  Rungpore  v.  Ram- 
JADUB  Sein  .         .         .  W.  R.  1864, 243 

24. _ Right  of   fishery 

in  navigable  river.  The  right  of  fishing  in  a  navi- 
gable river  does  not  belong  to  the  public,  nor  is  the 
Government  prohibited  by  any  law  from  granting 
to  individuals  the  exclusive  right  of  fishing  in  such 
a  river.  Chunder  Jaleah  v.  Ram  Churn 
Mookerjee 

25 

ment.  Semble :  The  Government  may  have  an  ex- 
clusive right  of  fishery  in  a  navigable  river.  Ach- 
UMBiT  Jha  v.  Jewun     .         .  11  C.  L.  R.  11 


15  W.  R.  212 

Right  of   Govern- 


26. 


Jalkar — Private 


and  public  rights.  A  private  right  of  fishery  in  a 
tidal  navigable  river  must,  if  it  exists  at  all,  be  de- 
rived from  the  Crown  and  established  by  very  clear 
evidence,  as  the  presumption  is  against  any  such 
private  right.  Qucere  :  Whether  such  right  can  be 
created  at  all.  A  mere  recital  in  quinquennial 
papers  that  a  person  is  the  owner  of  jalkar  rights  in  a 
zamindari  permanently  settled  with  him  by  Grovern- 
ment,  is  not  sufficient  to  give  to  such  person  a  right  of 
fishery  in  a  public  navigable  river  ;  any  right  granted 
under  such  word  "  jalkar  "  would  be  perfectly  satis- 
fied if  construed  to  apply  exclusively  to    a  right  to 
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fish  within  enclosed    water,    such  as  a  jhil.     Pro- 

SFNNO  COOMAB  SlECAE  V.  Ra]«  CoOMAR  PaEOOEY 

I.  L.  R.  4  Cale.  53 


27. 


RigM  of  fishery  in 


tidal  river — Prescription.  The  right  of  the  public  to 
fish  in  tidal  waters  in  British  India  may  be  curtailed 
by  an  exclusive  privilege  acquired  by  grant  or  pre- 
scription by  certain  persons  within  certain  limits. 
Such  an  exclusive  privilege,  being  an  infringement|of 
the  general  rights  of  the  public,  could  be  acquired  by 
a  period  of  enjoyment  which  would  suffice  for  the 
acquisition  of  an  easement  against  the  Crown.  Vi- 
EESA  V.  Tatayya  .         .        I.  L.  R.  8  Mad.  467 


28. 


Right  of   fishery 


in  tidal  navigable  river — Grant  of  rights  by  Crown — 
Grants  where  there  is  no  title  by  prescription,  must 
he  proved — Evidence  as  to  nature  and  extent  of 
grant.  The  exclusive  right  of  fishery  in  tidal  navi- 
gable rivers  may  be  granted  by  the  Crown  to  private 
individuals.  Such  a  right  must  ordinarily  be  proved 
either  by  proof  of  a  direct  grant  from  the  Crown  or 
by  prescription.  In  the  absence  of  title  by  grant  or 
preBcription  in  persons  alleging  themselves  to  be 
the  holders  of  a  jalkar  under  an  ijara,  the  mere 
payment  of  rent  by  fishermen  to  former  ijaradars 
does  not  estop  such  fishermen  from  disputing  the 
rights  of  the  alleged  holders  ;  but  such  payment  for 
the'  use  of  the  jalkar  right  is  strong  evidence  of  the 
rights  of  the  alleged  holders  of  the  ijara,  and  of 
acquiescence  in  their  title.  In  the  case  of  a  grant 
of  a  jalkar,  in  ascertaining  what  the  boundaries  of 
the  jalkar  are,  or  what  rights  of  fishery  are  con- 
tained within  those  boundaries,  whether  the  subject 
of  the  grant  be  in  tidal  navigable  rivers  or  not,  the 
Courts  should  be  guided  by  the  same  rules  of  evid- 
ence as  would  be  applicable  for  the  purpose  of  deter- 
mining the  nature  and  extent  of  any  other  grant. 
Per  I^iNSEP  and  Pigot,  J  J. — Unless  the  bound- 
aries given  in  a  grant  of  a  jalkar  clearly  indicate  to 
the  contrary,  a  grant  of  a  jalkar  would  not  ordinarily 
include  the  right  ofj  fishery  in  tidal  navigable  rivers. 
■^OEi  Das  Mal  v.  Mahomed  Jaki 

I.  L.  R.  11  Calc.  484 


29. 


User — Prescrip* 


tion.  Plaintiffs  claimed  right  to  catch  fish  in  a  tidal 
river  at  a  certain  place  by  putting  up  stake  nets 
across  the  river.  This  right  was  alleged  to  be  based 
on  custom  which  was  not  denied  by  defendants, 
and  user  for  thirty  years  was  proved.  The  claim 
was  decreed.  Held,  that  plaintiffs  were  not  bound  to 
prove  sixty  years'  exclusive  use  to  support  their 
claim.     Naeasayya  v.  Sami  I.  L.  R.  12  Mad.  43 


80. 


Right  of  Govern- 

fishery  therein — 

private    indivi- 


ment  in  navigable  rivers  and 
Grant  by  Government  of  right  to 
duals.  As  regards  this  side  of  India,  the  bed  of  a 
tidal  navigable  river  is  vested  in  the  Crov^-n  ;  and  the 
right  of  fishery  in  such  river,  as  also  the  bed  of  the 
river  itself,  may  be  granted  by  Government  (whe- 
ther it  be  in  the  exercise  of  their  prerogative  as  the 
Crown  or  as  representing  the  public)  to  private  in- 
dividuals to  be^held  by  them  as  private  property 


FISHERY— con<<;. 

subject  to  the  right  of  navigation  and  such  other 
rights  as  the  public  has  in  such  rivers.  Doe  d. 
Seebkristo  v.  East  India  Co.,  6  Moo.  I.  A.  267 ; 
Gureeb  Hossein  Choiodhree  v.  Lamb,  S.  D.  A.  ISSQ^ 
1357  ;  Bagram  v.  Collector  of  Bhulloa,  Gap  Num- 
ber W.  R.  {1864),  243 ;  Chunder  Jaleah  v.  Ram 
Chum  Mookerjee,  15  W.  R.  212  ;  Baban  Mayacha 
V.  Nay  a  Shravucha,  I.  L.  R.  2  Bom.  19  ;  Prosunno 
Coomar  Sircar  v.  Ramcoomar  Paroee,  I.  L.  R.  4  Calc. 
53  ;  and  Hari  Das  Mal  v.  Mahomed  Jaki,  I.  L.  R. 
11  Calc.  434,  referred  to.  Value  as  evidence  of  the 
thakbast  map  in  such  a  case  discussed.  Syam 
Lai  Sahu  v.  Luchman  Chowdhry,  I.  L.  R.  15  Calc. 
353,  and  Syama  Sunderi  Da^sya  v.  Jagobundhu 
Sootar,  I.  L.  R.  16  Calc.  186,  referred  to.  Sat- 
cowRi  Ghose  Mondal  v.  Secretary  of  State  fob 
India.         .         .         .      I.  L.  R.  22  Calc.  252 


81. 


Fishery  in  navi- 


gable river — Dcba  left  by  recession  of  river — 
Grantees  of  fishery,  rights  of — Communication  with 
main  channel  at  all  seasons.  If  a  navigable  river 
shifts  its  course  leaving  lakes,  dobas,  or  sheets  of 
water,  in  its  old  bed,  the  grantee  of  the  exclusive 
right  of  fishery  in  the  river  retains  that  right  over 
such  lakes,  dobas,  etc.,  so  long  as  these  latter  remain 
in  communication  with  the  main  channel  at  all 
seasons  of  the  year.  J.  J.  Grey  v.  Anu7id  Mohan 
Moitra,  W.  R.  Gap  No.  108,  relied  on.  Krish- 
nendro  Ray  Chowdhry  v.  Sumomoyee,  21  W,  R. 
27  ;  and  Tarini  Charan  Sinha  v.  Watson  <k  Co.,  I. 
L.  R.  17  Calc.  963,  referred  to.  Hem  Chandra 
Chowdhuby  v.  Jaoadindra  Nath  Ray  (1905) 

9  C.  W.  N.  984 


82. 


Jalkar   rights — 


Grant  by  Jjfovemment,  preaumplion  of — Right  of 
fishery  by  prescription — Fishing  in  navigable  river. 
Though  there  may  not  be  any  express  grant  a 
right  of  fishery  in  a  navigable  river  running  tlirough 
land  permanently  settled  with  the  plaintiffs  may 
still  be  presumed  in  their  favour,  as  included  in 
the  settlement,  from  a  long  continued  user  of  such 
right.  Hari  Doss  Mat  v.  Mahomed  Jaki,  I.  L. 
R.  11  Calc.  434,  referred  to.  Sarat  Chandra  Roy 
V.  Kalaram  Malo  (1906)  I.  L.  R.  83  Calc.  1849 

88.  Fishery  right   in 

tidal  and  navigable  river  when  the  river  changes 
its  course — Right  of  Government.  When  a  tidal 
and  navigable  river  shifts  its  course,  fishery  rights 
continue  to  subsist  in  the  river  in  its  new  course. 
Government  has  the  right  to  lease  fishery  rights 
in  tidal  and  navigable  rivers.  Narendro  Chandra 
Lahiri  v.  Nripendra  Chandra  Lahiri,  10  C.  W.  N. 
540  ;  s.c.  4  C.  L.  J.  51,  distinguished.  Ayub  Ali 
Chowdhtjry  v.  Day  a  Bibi  (1907) 

12  C.  W.  N.  105 


84. 


Fishery — Inde- 


pendent jalkar — Proof — Navigable  river — Survey 
map — Map  for  private  purposes — Comparative  value. 
Unless  a  person  can  establish  his  right  to  a 
fishery  independent  of  his  right  to  his  estate  he  can 
have  no  title  to  any  such  right  in  a  navigable  river 
or  any  part  thereof   lying  outside  the  boundaries  o£ 
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FISHERY— con«i. 

his  estate.  What  evidence  is  necessary  to  prove 
the  grant  of  an  independent  right  of  fishery  in  a 
navigable  river  discussed.     Mathura  Nath  Chat- 

TOPADHYA    V.     SiB  ChaNDRA  BoSE    (1907) 

12  C.  W.  N.  334 


35. 


Public  navigable 


river,  fishery  in — Arm  of  the  river  ceasing  to  be  an 
arm  of  a  flowing  river,  effect  of.  When  on  account 
of  a  change  in  the  course  of  a  public  navigable 
river  an  arm  of  the  river  ceases  to  be  an  arm  of 
the  flovi^ing  river,  the  person,  who  had  a  right  of 
fishery  in  the  river,  ceases  to  have  any  right  to  it ; 
it  becomes  the  property  of  the  adjacent  owner. 
Krishendra  v.  Maharani  Surnomoyee,  21  W.  R.  27  ; 
Jogendra  Narain  v.  Crawford,  I.  L.  JR.  32  Calc. 
1141 ;  J.  J.  Grey  v.  Anund  Mohun,  W.  R.  1864, 
108,  referred  to.  Ishan  Cha^'Dra  Dass  Sarkar 
V.  Upend RA  Nath  Ghosh  (1908)  12  C.  W.  K".  559 


36. 


Non-tidal   and    non-navi- 


gable river — Jalkar — Gradual  encroachment  upon 
neighbouring  estate — Right  of  fishery  over  portion 
encroaching — Regulation  XI  of  1825,  s.  4,  cl.  5. 
Where  a  non-tidal  and  non-navigable  river,  which 
formerly  flowed  through  ^'s  estate  by  gradual  and 
imperceptible  encroachment  came  to  submerge  a 
portion  of  an  adjoining  estate  owned  by  B :  Held, 
that  ^  did  not  thereby  acquire  the  right  of  fishery 
over  that  portion  of  the  river,  which  covered  B^b 
estate.  Foster  v.  Wright,  L.  R.  4  C.  P.  D.  438, 
explained.  Lopez  v.  Muddan  Mohan  Thakur,  13 
Moo.  I.  A.  467,  relied  on.  Narendra  Chandra 
Lahiri  v.   Suresh  Chandra  Lahiri  (1906) 

10  C.  W.  N.  540 


37. 


Right  of  fishing  in  the  sea — 


Right  of  suit — Right  of  the  Crown — Public  rights. 
Rights  of  the  Crown  and  of  the  public  in  the 
waters  and  the  subjacent  soil  of  the  sea  discussed. 
The  right  of  the  public  to  fish  in  the  sea,  whether  it 
and  its  subjacent  soil  be  or  be  not  vested  in  the 
Crown,  is  common,  and  is  not  the  subject  of  pro- 
perty. That  right  may,  in  certain  portions  of  the 
sea,  be  regulated  by  local  custom.  Members  of  the 
public,  exercising  the  common  right  to  fish  in  the 
sea,  are  bound  to  exercise  that  right  in  a  fair  and 
reasonable  manner,  and  not  so  as  to  impede  others 
from  doing  the  same ;  and  conduct  which  prevents 
another  from  a  fair  exercise  of  his  equal  right,  if 
special  injury  thereby  results  to  him,  is  actionable. 
Baban  Mayacha  v.  Nagu  Shravucha  i 

I.  L.  R.  2  Bom.  19 


38. 


Adjunct  of  right  of  fishery 

A  right  to  the  jalkar  of  a  river — 


— Right  of  ferry. 

that  is,  right  to  the  produce  of  the  water,  such  as 
fish,  etc. — does  not  necessarily  carry  with  it  a  right 
of  ferry.  Gopee  Thakooeaee  v.  Sheo  Sevuk 
MissER  .         .         .  5  M".  W.  95 


39. 


Dispute     relating      to      a 


fishery — Whether  proceedings  should  be  under 
8.  107  or  s.  145  of  the  Criminal  Procedure  Code 
{Act  V  of  1898).  Where  there  is  a  bond  fide 
dispute  relating  to  a  fishery  right,  the  proper 
course   for  the  Magistrate  to  adopt    is  to  proceed 


FISHERY— concZ(?. 

under  s.  145  oi  the  Criminal  Procedure  Code,  and 
not  under  s.  107.  The  words  in  s.  145  are  man- 
datory, while  the  language  of  s.  107  is  discretionary. 
Dolegobind  Chowdhry  v.  Dhanu  Khan,  I.  L.  R.  25 
Calc.  559,  followed.  Balajit  Singh  v.  Bhojit 
Ghose  (1907)        .         .      I.  L.  B.  35  Calc.  117 

FITNESS  OF  SURETY. 

8ee  Security  fob  good  behaviour. 

13  C.  W.  N.  80 
FIXITY  OF  RENT. 

See  Bengal  Tenancy  Act  (VIII  of  1885), 
s.  115     .         .         .  12  C.  W.  N.  904 

FIXTURE. 

See  Encroachment. 

I.  L.  R.  34  Calc.  844 

See  Insolvency  Act  (11  &  12  Vict.,  c.  21), 
s.  23     .  I.  li.  R.  25  Bom.  659 

Landlord  and  tenant — ■ 


Lease — Assignment  of  lease — Privity  of  contract — 
Liability  to  repair — Transfer  of  Property  Act  {IV 
of  1882),  s.  3.  The  word  fixture  is  one  of  common 
use  in  English  law,  but  in  India  the  word  is  not 
so  familiar,  and  the  maxim,  '  quicquid  plantatur 
solo,  solo  cedit,'  on  which  the  law  of  England  as  to 
fixtures  seems  to  have  been  originally  founded, 
has  never  received  so  wide  an  application  here 
as  there.  For  anything  to  be  a  fixture  it  must 
be  "  attached  to  the  earth  "  as  that  expression  is 
defined  in  s.  3  of  the  Transfer  of  Property 
Act.  Where  the  occupiers  of  premises  continue 
in  possession  in  the  belief  common  to  them  and 
the  owner  of  such  premises  that  they  hold  under 
the  terms  of  a  lease,  which  had  never  been  assigned 
to  them  by  the  original  lessee  and  which  had  ex- 
pired, they  are  bound  to  carry  out  such  covenants 
as  to  repairs,  etc.,  as  would  have  to  be  performed 
under  the  lease  within  a  period  of  similar  duration 
to  that  dm-ing  which  they  hold  possession,  their 
liability  being  based  on  the  footing  of  a  tenancy  that 
commenced  at  the  expiration  of  the  lease,  and  not 
on  any  privity  of  contract  or  estate,  whether  legal 
or  equitable,  created  by  the  lease.  Chaturbhuj  v. 
Bennett  (1905)     .         .      I.  L.  R.  29  Bom.  323 


FOOD. 


—  adulteration  of— 

See    Calcutta     Municipal    Act     (Ben. 
Act  III  OF  1899),  s.  495. 

I.  L.  R.  30  Gale.  643 

—  destruction  of— 

See    Calcutta     Municipal    Act    (Ben. 
Act  III  OF  1899),  ss.  502,  606. 

I.  L.  R.  30  Calc.  421 


FORD. 


See  Public  Nuisance. 

I.  Ij.  R.  82  Calc.  930 
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PORBCLOStTKE. 

See  BENGAii  Regulation  XVII  of  1806, 
s.  8       .         .        I.  L.  R.  29  Aa  145 

See  MoBTGAGE       .         10  C.  W.  N.  778 

See  Mortgage — Foreclosure. 

See  Transfer  op  Property   Act,   1882, 

Bs.  87,  89       .      I.  Ii.  R.  32  Cale.  253 

9  C.  W.  N.  577 

See  Transfer  of  Property  Act,  ss.  86, 
87       .         .         .      13  C.W.N.  742 


suit  for — 

See    Jurisdiction — Suits 


Foreclosure 
See  Mortgage    . 


for    Land — 
I.  L.  R.  4  Calc.  283 

13  C.  W.  N.  300 


FOREIGN"  AND  NATIVE  RULERS. 

See     Jurisdiction     of    Civil    Court — 
Foreign  and  Native  Rulers. 

I.  L.  R.  21  Bom.  351 

FOREIGN  COURT. 

See    Execution    of     Decree — Foreign 

Court. 
See  Foreign  Court,  Judgment  of. 
See  Injunction  .  I.  L.  R.  36  Calc.  233 

Private  International  Law — Suit 


in  British  Court  on  foreign  judgment— Territorial 
jurisdiction — British  subject — Domicile —  Nation- 
ality— Decree  of  Foreign  Court  as  evidence  in  Court 
in  British  India — Civil  Procedure  Code  {XIV  of 
1882),  s.  13.  A  foreign  Court  has  no  jurisdiction 
over  a  person  who  is  a  British  subject  domiciled  and 
residing  in  British  India,  who  was  not  within  the 
territorial  jurisdiction  of  that  Court  either  at  the 
time  when  a  suit  was  brought  against  him  or  pre- 
viously, and  who  never  subjected  himself  by  any  act 
of  his,  such  as  by  appearing  and  defending  the  suit, 
to  the  jurisdiction  of  that  Court.  A  decree  passed  by 
a  foreign  Court  against  such  a  person  cannot  be 
given  effect  to  in  a  Court  in  British  India.  Even  if 
there  be  in  such  a  case  any  special  territorial 
legislation  giving  jurisdiction  to  the  foreign  Court, 
such  legislation  cannot  be  recognized  by  a  Court 
inlBritish  India.  Nationality  is  determined  by 
birth  on  the  soil,  and  not  by  citizenship  by  descent. 
There  is  a  distinction  between  a  case  in  which  a 
defendant  puts  forward  a  foreign  judgment  as  a  bar 
to  a  suit  under  s.  13  of  the  Code  of  Civil  Procedure, 
and  a  case  in  which  a  plaintiff  seeks  to  enforce  a 
foreign  judgment.  In  the  former,  it  may  fairly 
be  supposed  that  the  parties  submitted  to  the  ju- 
risdiction of  the  foreign  Court.  Ourdyal  Singh  v. 
Raja  of  Faridkot,  I.  L.  R.  22  Calc.  222  :  L.  R.  21 
I,  A.  171,  followed.      Chbistien  v.  Delanney 

I.  L.  R.  26  Calc.  931 

FOREIGN  COURT,  JUDGMENT  OF. 

See  Award       .      I.  L.  R.  31  Calc.  274 

See  Causb  o»  Action. 

I.  L.  R.  31  Calc.  274 


FOREIGN    COURT,    JUDGMENT   OF— 

contd. 

See  Company — Winding     up — General 

Cases        .         .      8  Bom.  O.  C.  200 

I.  L.  R.  9  Bom.  346 

See  Debtor  and  Creditor. 

I.  L.  R.  16  Mad.  85 

See  Execution  of  Decree — Applica- 
tion for  Execution,  and  Powers 
of  Court  .     L  L.  R.  7  Calc.  82 

See  Execution  of  Decree — Decrees 
of  Courts  of  Native  States. 

I.  L.  R.  15  Bom.  216 

-See  Res  Judicata — Competent  Court 
— General  Cases. 

I.  L.  R.  13  Bom.  224 

admissibility  of,  in  evidence — 

See  Trade  Mark. 

I.  L.  R.  25  Bom.  433 

against  insolvent,  validity  of — 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  op  Action — Principal 
and  Agent    .  I.  L.  R.  26  Mad.  544 

Execution     of      decree      of 


1. 


foreign  Court — Objections  to  foreign  judgments. 
The  rule  in  the  ease  of  foreign  judgments  sought  to 
be  executed  in  our  Courts  is,  that  such  judgments 
must  finally  determine  the  points  in  dispute,  and 
must  be  adjudications  upon  the  actual  merits,  and 
that  they  are  not  open  to  impeachment  on  the 
ground  of  want  of  jurisdiction,  whether  over  the 
cause,  the  subject-matter,  or  the  parties,  or  that 
the  defendant  was  not  summoned,  or  had  no 
opportunity  olf  defence,  or  that  the  judgment  was 
fraudulently  obtained.  Sreehuree  Buksheb  v. 
Gopaulchunder  Samtjnt         .      15  W.  R.  500 


2. 


Suit   agairust  per- 


Aon  in  representative  capacity.  The  plaintiff  ob- 
tained a  judgment  in  a  French  Court  against  the 
father  (now  deceased)  of  the  defendant.  Plaintiff 
sued  defendant  on  that  judgment  as  representative 
of  his  father  in  the  French  Court.  The  defendant 
pleaded  that  the  bond  on  w  hich  that  judgment  was 
obtained  was  not  genuine.  Judgment  was  given 
for  the  plaintiff  in  the  French  Court  with  costs. 
The  plaintiff  brought  the  present  suit  on  that 
judgment.  The  lower  Appellate  Court  decreed 
for  the  plaintiff  against  the  defendant  personally 
for  the  full  amount  of  the  decree  in  the  French 
Court  and  interest.  Held,  that  the  defendant  was 
bound  by  the  judgment  in  the  French  Court 
against  him  as  representative  of  his  father  and 
personally  bound  to  pay  all  costs  awarded  against 
him  ;  but  that,  in  giving  effect  to  the  French  judg- 
ment, it  was  to  be  executed  according  to  the  rules 
of  the  Civil  Procedure  Code,  which,  in  the  absence 
of  proof  of  assets  received  by  a  representative  of  a 
deceased,  only  gives  a  decree  against  the  defendant 
as  representative  to  be  levied  from  the  assets  of  the 
deceased.     Kandasami  Pillai  v.  Moidin  Saib 

L  L.  R.  2  Mad.  337 
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FOREIGN    COURT,    JUDGMENT   OF— 

contd. 


3. 


Procedure  in  giving 

effect  to  foreign  judgment — Proof  of  service 
of  process — Notice,  service  of,  on  contributory  of 
Company.  Courts  in  British  India,  when  called 
upon  to  give  effect  to  a  foreign  judgment,  should 
insist  upon  a  strict  ^roof  of  the  validity  and  service 
of  summonses  and  other  processes  alleged  to  have 
emanated  from  a  foreign  Court,  and  made  a 
foundation  for  a  liability  to  be  enforced  here  by 
Courts  that  have  no  cognizance  of  the  case  on  its 
merits.  Edulji  Burjoeji  v.  Manekji  Sorabji 
Patel  .         .         .       I.  L.  R.  11  Bom.  241 


4. 


Execution  of  decree 


— Foreign  decree — Execution  in  British  India  of 
decrees  of  Courts  of  Native  States — Evidence 
— Certified  copies  of  foreign  judicial  records — 
Cooch  Behar,  execution  in  British  India  of  decree 
passed  by  Courts  of.  A  decree  of  the  Court  of  the 
Civil  Judge  of  Cooch  Behar  was  sent  for  execution 
to  the  Court  of  the  District  Judge  of  Rungpore. 
The  copy  of  the  record  was  signed  by  the  sheristadar 
instead  of  by  the  Judge  himself.  Upon  receipt  of 
the  decree  by  the  Subordinate  Judge,  a  notice  under 
s.  248  of  the  Civil  Procedure  Code  was  served  on 
the  judgment-debtor,  calling  on  him  to  show  cause 
why  the  decree  should  not  be  executed,  and  an 
order  was  forthwith  issued  for  the  attachment  of 
his  property.  The  judgment-debtor  appeared  and 
objected  that  the  copy  of  the  record  was  not  pro- 
perly certified,  and  therefore  that  the  whole  of  the 
execution- proceedings  were  bad.  The  Subordinate 
Judge  ordered  that  the  record  be  sent  back  to  the 
Cooch  Behar  Court  through  the  District  Judge 
in  forder  that  a  certificate  might  be  given  in  proper 
form,  and  directed  that  the  other  points  raised 
should  be  decided  after  the  return  of  the  papers. 
On  appeal  it  was  urged  that  the  order  of  the  Sub- 
ordinate Judge  was  made  without  jurisdiction, 
but  the  District  Judge  rejected  the  appeal.  The 
judgment-debtor  appealed  to  the  High  Court. 
Held,  that  the  Subordinate  Judge  actsd  properly 
in  sending  the  record  back  to  the  Cooch  Behar 
Court  to  be  properly  certified,  and  also  that  he 
should  have  set  aside  the  execution-proceedings  as 
being  altogether  void,  but,  as  that  formed  no 
portion  of  the  grounds  of  appeal  urged  in  the  lower 
Appellate  Court,  the  appeal  should  be  dismissed. 
Ganee  Mahomed  Sarkab,  v.  Tarini  Charn 
Chuckerbati         .         .     I.  L.  R.  14  Gale.  546 


5. 


Suits    in   British 


Court  on  judgments  and  decrees  of  Courts  established 
in  recognized  foreign  States — Territorial  jurisdic- 
tion of  each  separate  State  in  personal  actions — 
Civil  Procedure  Code,  1882,  ss.  431  and  434 — 
Right  of  suit.  Jurisdiction,  being  properly  terri- 
torial and  attaching,  with  certain  restrictions, 
upon  every  person  permanently  or  temporarily 
resident  within  the  territory,  does  not  follow  a 
foreigner,  after  his  withdrawal  thence,  living  in 
another  State.  As  to  land  within  the  territory, 
jurisdiction  always  exists,  and  may  exist  over 
moveables  within  it,  and  exists  in  questions 
•of  status  or  succession  governed  by  domicile.     But 
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no  territorial  legislation  can  give  jurisdiction, 
which  a  Court  of  a  foreign  State  ought  to  recognize, 
over  an  absent  foreigner  owing  no  allegiance  to 
the  State  so  legislating.  In  a  personal  action,  to 
which  none  of  the  above  causes  of  jurisdiction 
apply,  a  decree  pronounced  by  a  Court  of  a  foreign 
State,  in  absentem,  the  latter  not  having  submitted 
himself  to  its  authority,  is  by  international  law  a 
nullity.  Not  to  the  Courts  of  the  State  in  which 
the  cause  ofaction  has  arisen,  nor  in  cases  of  contract 
to  those  of  the  locu^  solutionis  should  resort  be  had 
by  the  plaintiffs,  but  to  the  Courts  of  the  State  in 
which  the  defendant  resides,  the  Courts  of  the 
latter  State  having  jurisdiction  in  all  personal 
actions.  Ex  parte  decrees  for  money  were  made 
in  the  territories  of  the  ruHng  Chief  of  Faridkot,  a 
State  in  subordinate  alliance  with  the  Government 
of  India,  against  a  person  who  had  been  employed 
by  that  State  within  its  territories,  but  had,  before 
suit  brought,  relinquished  his  employment,  had 
left  the  State,  and  was  then,  at  the  time  when  he 
was  sued,  resident  in  another  State  of  which  he 
was  the  domiciled  subject.  Held,  that  these  decrees 
were  a  nulHty  by  international  law,  and  could  not 
receive  effect  in  a  British  Indian  Court.  Becquet 
V.  Macarthy,  2  B.  ds  Ad.  951,  distinguished.  The 
judgment  of  Blackburn,  J.,  in  Schilsby  v.  Westen- 
holz,  L.  R.  6  Q.  B.  155,  referred  to  and  explained. 
There  is  no  ground  for  supposing,  as  did  one  of  the 
Courts  below,  that  no  suit  will  lie  upon  the  judg- 
ment of  a  recognized  foreign  Indian  State.     GuR- 

DYAL   SlNOH   V.    RaJA    OF   FaRIDKOT 

I.  L.  R.  22  Calc.  222 
L.  R.  21 1.  A.  171 


6. 


-  Private 


inter- 


national  law — Suit  in  British  Court  on  foreign  judg- 
ment— Territorial  jurisdiction — British  subject-— 
Domicile — Nationality — Decree  of  foreign  Court 
as  evidence  in  Court  in  British  India — Civil  Pro- 
cedure Code  {XIV  of  1882),  s.  13.  A  foreign  Court 
has  no  jurisdiction  over  a  person  who  is  a  British 
subject  domiciled  and  residing  in  British  India, 
who  was  not  within  the  territorial  jurisdiction  of 
that  Court  either  at  the  time  when  a  suit  was 
brought  against  him  or  previously,  and  who  never 
subjected  himself  by  any  act  of  his,  such  as  by 
appearing  and  defending  the  siiit,  to  the  jurisdic- 
tion of  that  Court.  A  decree  passed  by  a  foreign 
Court  against  such  a  person  cannot  bs  given  effect 
to  in  a  Court  in  British  India.  Even  if  there  be  in 
such  a  case  any  special  territorial  legislation  giving 
jurisdiction  to  the  foreign  Court,  such  legislation 
cannot  be  recognized  by  a  Court  in  British  India. 
Nationality  is  determined  by  birth  on  the  soil,  and 
not  by  citizenship  by  descent.  There  is  a  dis- 
tinction between  a  case  in  which  a  defendant  puta 
forward  a  foreign  judgment  as  a  bar  to  a  suit  under 
s.  13  of  the  Code  of  Civil  Procedure,  and  a  case  in 
which  a  plaintiff  seeks  to  enforce  a  foreign  judg- 
ment. In  the  former  it  may  fairly  be  supposed 
that  the  parties  submitted  to  the  jurisdiction  of 
the  foreign  Court.     Gurdyal  Singh  v.  Raja  of  Farid- 
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hot,  I.  L. 
followed. 


7. 


R.  22  Calc.   222  :  L.  R.    21  I.    A.   171, 
Christien  v.  Delanney 

I.  L.  R.  26  Calc.  931 
3  C.  W.  N.  614 

Decree     "  in  ab- 


sentem  " — Submission  to  jurisdiction — Suit  on 
judgment  of  foreign  Court.  The  plaintiff  brought  a 
suit  in  the  French  Court  at  Karikal  against  the  de- 
fendant, a  British  subject,  resident  in  British  India. 
The  defendant  employed  a  vakil  to  defend  the  suit, 
but,  on  the  case  coming  on  for  hearing,  the  vakil 
stated  he  had  no  instructions,  and  an  ex  parte  decree 
was  passed.  An  application  by  the  defendant  to 
have  the  decree  set  aside  was  held  to  be  time- 
barred.  The  plaintiff  now  brought  a  suit  on  the 
judgment  of  the  French  Court  to  recover  the 
amount  decreed  to  him.  Held,  that  the  suit  was 
not  maintainable  for  the  reason  that  the  .decree  had 
been  passed  against  the  defendant  in  absentem  by  a 
foreign  Court,  to  which  he  had  not  submitted  him- 
self. Semble  :  Even  if  the  foreign  judgment  had 
not  been  entirely  invaUd  as  against  the  defendant, 
the  British  Court  would  have  had  jurisdiction  to 
disallow  an  item  of  claim  allowed  by  the  foreign 
Court  on  account  of  prospective  damages  which  was 
unsupported  by  evidence.  Sivaeaman  Chetti  v. 
Ibueam  Saheb      .         .      L  L.  B.  18  Mad.  327 


8. 


Suit  in  foreign   judgment — 


Judgment  not  for  an  ascertained  sum  of  money — 
Maintainability  of  suit.  Plaintiff,  having  obtained  a 
decree  in  a  District  Court  in  the  province  of  Mysore, 
applied  to  that  Court,  in  execution  of  the  said 
decree,  for  an  account  of  certain  proceeds  alleged  to 
be  due  to  him  under  the  decree.  The  application 
having  been  refused,  and  the  refusal  being 
upheld  by  the  Chief  Court  of  Mysore,  plaintiff  now 
brought  a  suit  tor  an  account  in  the  District  Court 
of  South  Canara.  Held,  that,  as  the  foreign  judg- 
ment on  which  the  action  purported  to  be  brought 
was  not  a  judgment  for  an  ascertained  sum  of 
money,  it  constituted  no  foundation  for  an  action. 
Smith  v.  Coelho         .       I.  L.  R.  22  Mad.  382 

9.  Suit  on  a  foreign 

judgment — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  14,  as  amended  by  Act  VII  of  1888.  A 
suit  will  lie  on  a  judgment  of  a  Court  in  a  Native 
State.     Mayabam  v.  Ravji   I.  L.  B.  24  Bom.  86 


10. 


Native      Courts, 


suit  on  decree  of — Suits  in  India  on  judgments  of 
Courts  in  India — Jurisdiction  of  Small  Cav^e  Court 
—Civil  Procedure  Code  {Act  X  of  1877),  8.  434. 
No  suit  is  maintainable  in  any  Court  in  British 
India  founded  upon  the  judgment  of  a  Court  situate 
in  a  Native  State.  The  Courts  of  British  India 
cannot  enforce  the  decrees  of  any  Native  Courts, 
except  as  provided  by  s.  434  of  the  Civil  Procedure 
Code,  Act  X  of  1877.  Under  that  section,  the 
decrees  of  certain  Native  Courts  may  be  executed 
in  British  India,  as  if  they  had  been  made  by  the 
Courts  of  British  India.  A  suit  will  not  lie  in  the 
Courts  of  India  upon  the  judgment  of  any  Court  in 
British  India.     The  only  exception  to  this  rule  is  in 
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JUDGMENT     OF— 


the  case  of  judgments  of  a  Court  of  Small  Causes  or* 
which  suits  are  permitted  to  be  brought  in  the  High 
Court  in  order  to  obtain  execution  against  immove- 
able property.  A  foreign  judgment  creates  an  ob- 
ligation belonging  to  the  class  of  impUed  contracts. 
A  Court  which  entertains  a  suit  on  a  foreign  judg- 
ment cannot  institute  an  enquiry  into  the  merits  of 
the  original  action  or  the  propriety  of  the  decision. 
Quasre :  Whether  suits  on  foreign  judgments  are 
maintainable  in  the  Civil  Courts  of  India.     Bhava- 

NISHANKAB   ShEVAKBAM  V.   PtJRSADRI  KaLIDAS 

I.  li.  B.  6  Bom.  292 


11. 


Judgment         of 


Court  of  Native  State — Jurisdiction  of  Civil  Court. 
The  Civil  Courts  of  British  India  have  jurisdiction 
to  entertain  suits  brought  upon  the  judgments  of 
Courts  of  Native  States.  Bhavanishankar  Shevak- 
ram  v.  Pursadri  Kalidas,  I.  L.  R.  6  Bom.  292, 
dissented  from.  Sama  Rayab  v.  Annamalai 
Chetti     "    .         .         .  I.  L.  B.  7  Mad.  164 


12. 


Parties — Mem- 


bers of  firm  not  resident  in  place  where  judg- 
ment was  obtained.  A  obtained  a  decree  against 
B  and  C  in  Ceylon,  and,  having  realized  a  portion 
of  the  sum  decreed  by  sale  of  property  in  Ceylon,, 
instituted  a  suit  for  the  balance  upon  the  foreign 
judgment  in  British  India  against  B,  C,  D,  E,  F,  0,^ 
on  the  ground  that  all  were  members  of  one  firm. 
Held;  that  the  suit  would  not  lie  against  D,  E,  F,  0, 
upon  the  foreign  judgment.  Laksmanan  v. 
Kabuppan     .         .  I.  li.  B.  6  Mad.  273 


la 


Native      State — 


Cause  of  action—  Jurisdiction — Objection  to  juris- 
diction on  apjueal.  K  sued  C,  who  resided  in  British 
India,  upon  a  bond  executed  by  C  in  favour  of 
K  within  the  territory  of  P,  a  Native  State,  and  ob- 
tained a  decree.  Having  obtained  satisfaction  in 
part,  K  sued  C  upon  the  judgment  of  the  Court  of 
P  in  a  British  Indian  Court  at  T.  Held,  reversing 
the  decrees  of  the  lower  Courts,  that  the  Court  at 
P  had  jurisdiction,  and  that  K  could  sue  upon  the 
judgment  of  that  Court  in  the  Court  at  T.  Kali- 
YUQAM  Chetti  v.  Chokaunoa  Pill  a  i 

I.  L.  B.  7  Mad.  105 


14. 


Lim  itation — Cause 
In  a  suit  brought 
French    Court    at 


of  action— Act  XIV  of  1859. 
upon  a  judgment  in  the 
Chandernagore  : — Held,  that  the  period  of  limita- 
tion must  be  reckoned  from  the  day  on  which  the 
French  decrep  was  dated,  and  therefore  in  all 
Courts  to  which  Act  XIV  of  IS/^O  applied,  such 
suit  would  be  barred  at  the  expiration  of  six  years 
from  that  date.  Heebamonke  Dosseb  v.  Pbomo- 
thonath  Ghosh 

2  Ind.  Jur.  N.  S.  233  :  8  W.  B.  32 


15. 


—  Lim  itati  o 


Cause  of  atUion.  The  remedy  by  suit  in  a  foreign 
Court  continues  open  for  the  period  prescribed  by 
the  law  of  that  Court,  without  reference  to  our 
own  Law  of  Limitation  of  suits.  A  foreign  judg- 
ment is  conclusive  as  between  the  parties  when  it 
cannot  be  questioned  upon  the  ground  of  fraud,  or 
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want  of  jurisdiction,  or  that  it  was  unduly  obtained. 
Suits  on  foreign  judgments  may  be  maintained 
within  ' '  six  years  from  the  time  the  cause  of  action 
(the  judgment)  arose."     Boloeam  Gooy  v.  Kam- 

EENEE  DOSSEE  ...  4  W.  R.  108 


16. 


Jurisdiction    of 


foreign  Court — Residence  of  defendant — Constructive 
residence.  The  plaintiff,  having  obtained  against 
defendant  a  judgment  in  the  District  Court  of 
Kandy,  now  sued  in  British  India  to  enforce  it.  It 
appeared  that  the  defendant  was  domiciled  and 
ordinarily  resident  in  British  India,  and  that  he 
had  not  appeared  to  defend  the  suit  at  Kandy,  and 
was  not  at  the  date  of  that  suit,  or  subsequently, 
even  temporarily  resident  in  Ceylon  ;  but  he  was 
a  partner  in  a  firm  which  carried  on  business 
at  Kandy,  and  he  was  interested  in  lands  at  that 
place  which  he  had  visited  once  or  twice.  Held^ 
that  the  Court  at  Kandy  had  no  jurisdiction  over 
the  defendant.  Nallakaruppa  Settiae  v. 
Mahomed  Iburam  Saheb   I.  L.  R.  20  Mad.  112 


17. 


Jurisdiction      of 


foreign  Court — Notice,  want  of.  The  defendants, 
who  were  British  subjects,  purchased  goods  from 
the  plaintiff  in  French  territory.  The  plaintiff  sued 
the  defendants  in  the  French  Court  and  obtained 
judgment  against  them,  but  the  defendants  neither 
resided  nor  owned  property  in  French  territory,  and 
did  not  appear  at  the  trial  and  had  no  actual  notice 
of  the  proceedings.  In  a  suit  brought  in  British 
India  on  the  judgment  of  the  French  Court : — Held, 
that  the  want  of  notice  to  the  defendants  was  fatal 
to  the  suit.  Qumre :  Whether  the  French  Court 
would  have  had  jurisdiction  (apart  from  the  ques- 
tion of  notice)  if  it  had  been  proved  that  it  was 
intended  that  payment  should  be  made  in  French 
territory.     Bangartjsami  v.  Balasubramanian 

I.  L.  R.  13  Mad.  496 


18. 


Civil    Procedure 


Code,  s.  14 — Right  to  re-hearing  of  case — Waiver 
of  objection  to  jurisdiction.  In  a  suit  upon  the 
judgment  of  a  Court  at  Bastar,  it  appeared  that  in 
the  suit  in  which  the  judgment  was  pronounced  the 
defendant  took  no  objection  as  to  the  jurisdiction 
of  the  Court,  and  that  he  carried  on  business  by  his 
agent  in  the  Bastar  territory,  and  that  a  decree  was 
passed  for  the  plaintiff  after  evidence  adduced  on 
both  sides  in  the  ordinary  way.  Held,  that  the 
defendant  was  not  entitled  to  have  the  case  re- 
heard, and  that  the  defendant  was  not  entitled  to 
take  objection  to  the  jurisdiction  of  the  Bastar 
Court.     Fazal  Shau  Khan  v.  Gafar  Khan 

I.  L.  R.  15  Mad.  82 


19. 


Civil    Procedure 


Code,  1882,  s.  14 — Power  of  Court  to  inquire  into 
the  merits.  Where  a  suit  was  brought  in  a  Court 
in  British  India  upon  the  basis  of  a  decree  of  the 
Council  of  Regency  of  the  State  of  Rampur  :  Held, 
that  the  Court  was  empowered  by  s.  14  of  the 
Code  of  Civil  Procedure,  as  amended  by  s.  5  of  Act 
VII  of  1888,  to  consider  the  merits  of  the  case  in 
which  the  decree  of  the  Council  of    Regency  had 
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been     passed.    Collector    op     Moradabad     v. 
Harbans  Singh  .         .     I.  L.  R.  21  All.  17 


20. 


Joint  Contract — 


Liability  of  partners — Judgment  recovered  against 
one  partner — Res  judicata — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  13  and  14.  The  defendant 
were  partners  trading  in  the  name  of  Vishnuram 
Gopinath  and  Company.  On  6th  July  1895,  at 
Ahmedabad,  the  first  defendant  borrowed  from 
the  plaintiff,  for  the  purposes  of  the  partnership 
business,  a  sum  of  R  10,000  and  passed  a  khata  in 
the  name;  of  his  firm.  On  25th  April  1896,  at 
Baroda,  he  passed  another  agreement  to  plaintiff 
under  which  the  plaintiff  was  to  recover  the  debt 
due  to  him  from  the  partners  jointly  and 
severally.  On  2nd  October  1896,  plaintiff  obtained 
a  decree  on  an  award  against  the  first  defendant  in 
the  Civil  Court  at  Baroda  for  R  13,909-4-0,  and  in 
execution  of  this  decree  he  recovered  a  sum  of 
R7,000.  In  1897  plaintiff  filed  this  suit  in  the 
Court  of  the  first  class  Subordinate  Judge  at  Ahme- 
dabad to  recover  the  balance,  viz.,  R6,909-4-0, 
from  all  the  partners  (defendants  Nos.  1  to  8). 
Defendants  Nos.  6  to  8  resided  in  Baroda  territory, 
the  rest  in  British  India  ;  defendants  Nos.  2,  3,  and 
4  defended  the  suit.  The  rest  did  not  appear. 
The  Subordinate  Judge  dismissed  the  suit,  holding 
on  the  authority  of  King  v.  Hoare,  13  M.  &  W. 
494,  that  the  judgment  of  the  Baroda  Court  against 
one  partner  (the  first  defendant)  was  a  bar  to  a 
fresh  suit  against  the  other  partners  on  the  same 
cause  of  action.  The  plaintiff  appealed  to  the 
High  Court.  Held,  that  the  principle  of  King  v. 
Hoare  did  not  apply,  and  that  the  suit  Avas  not 
barred.  The  Baroda  Court  had  no  jurisdiction 
over  the  defendants,  who  were  British  subjects  resid- 
ing in  British  territory.  The  judgment  of  the 
Baroda  Court  was  therefore  no  bar  to  the  present 
suit  under  s.  14  of  the  Code  of  Civil  Procedure. 
Lakshmishankar  Devshankar  v.   Vishnuram 

I.  L.  R.  24  Bom.  77 

21.  Effect    of  foreclosure     de. 

eree  passed  by  a  foreign  Court — Lis  pen- 
dens— Transfer  of  Property  Act  {IV  of  1S82),  s. 
52 — Notice  of  existence  of  decree.  In  1887,  K,  who 
resided  at  Singapore,  mortgaged  certain  lands  in 
the  Madura  district  to  S,  who  sued  and  obtained  a 
conditional  foreclosure  decree  on  the  13th  June 
1892  in  the  Supreme  Court  of  Singapore.  This 
decree  became  absolute  on  the  3rd  October  1892. 
On  the  12th  August  1892,  K  hypothecated  the 
said  land  to  P.  In  a  suit  brought  by  S  : — Held,  that 
the  decree  of  a  foreign  Court  cannot  directly  affect 
land  situated  in  British  India ;  that  at  the  date  of 
the  mortgage  there  was  no  decree  purporting  to 
operate  upon  the  land ;  that  the  doctrine  of  lis 
pendens  was  inapplicable.  Qiioere :  Whether  P 
would  have  been  bound  if  he  had  had  notice 
of  the  existence  of  the  conditional  decree  at  the 
date  of  his  mortgage.  Pai.ani  Chetti  v. 
SuBRAMANYAN  Chetti  .      I.  Ij.  R.  18  Mad.  527 
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22. 


Effect    of    adjudication    of 

insolvency  in  French  territory — French  law 
— ''''Code  de  Commerce  ^^  of  France,  s.  443 — Suit 
against  insolvent  for  debt.  By  s.  443  of  the  Code 
de  Commerce  the  effect  of  an  adjudication  of  insol- 
vency in  French  territory  is  to  deprive  the  insolvent 
of  the  possession  and  management  of  his  property, 
which  is  entrusted  to  a  syndic,  against  whom  alone 
all  suits  in  respect  thereof  must  be  brought.  Held, 
that,  though  the  debt  of  an  insolvent  might  not  be 
extinguished  by  such  a  declaration  of  insolvency,  so 
as  to  exempt  him  from  future  liability  in  respect  of 
property  which  he  might  subsequently  obtain,  no 
suit  could  be  brought  against  him  in  French  terri- 
tory, and,  for  that  reason,  outside  French  territory, 
so  long  as  the  adjudication  of  insolvency  remained 
in  force.  Quelin  v.  Moisson,  1  Knapp  256n,  fol- 
lowed.    MuRUGESA  Chetti  V.  Annamalai  Chetti 

I.  li.  R.  23  Mad.  458 

23.  Effect  of  foreign  judgment 

— Objection  to  jurisdiction,  waiver  of — Limitation 
Acts,  1871,  s.  29  ;  1877,  s.  28.  Where  a  defendant 
sued  in  a  foreign  tribunal  takes  no  exception  to  the 
jurisdiction,  he  cannot  question  the  jurisdiction 
afterwards,  inasmuch  as  he  has  led  the  plaintiff  to 
believe  that  the  proceedings  are  allowed  by  him 
to  be  effectual,  and  encoiu-aged  the  plaintiff  to 
proceed  in  them  instead  of  withdrawing  from  them 
and  instituting  proceedings  elsewhere.  Irregu- 
larity of  procedure  on  the  part  of  a  foreign  tribunal, 
which  ordinarily  proceeds  in  accordance  with 
recognized  principles  of  judicial  investigation,  is 
not  a  sufficient  ground  for  refusing  to  give  effect 
to  its  judgment.  Where  limitation  bars  the 
remedy,  but  does  not  destroy  the  right,  the  judg- 
ment of  a  foreign  tribunal  is  not  open  to  the  ob- 
jection that  the  suit  (on  a  contract)  was  barred  by 
the  Law  of  Limitation  applicable  in  the  country 
where    the    contract     was     made.     Nallatambi 

MUDALIAR  V.    PONNUSAMI   PiLLAI 

I.  L.  R.  2  Mad.  400 


24. 


Objection      to 


jurisdiction,  waiver  of — Cause  of  action.  If  a  party 
sued  in  a  foreign  tribunal,  which  has  no  jurisdiction 
except  by  virtue  of  its  o^vn  peculiar  laws,  protests 
against  the  assumption  of  jurisdiction  by  that 
tribunal,  but  defends  the  suit  to  escape  the  incon- 
venience of  being  made  liable  to  arrest  and 
attachment  of  property  in  foreign  territory,  and 
appeals  from  the  adverse  decision  of  such  tribunal  to 
a  foreign  appellate  tribunal  without  repeating  his 
objection  to  the  jm-isdiction,  his  submission  to 
the  jiirisdiction  is  not  voluntary,  and  the  judgment 
of  the  foreign  tribunal  does  not  constitute  a 
valid  cause  of  action  in  a  Court  of  British  India. 
Parry  &  Co.  v.  Appasami  Pillat 

I.  L.  R.  2  Mad.  407 


25. 


Where  party  has 


submitted  to  jurisdiction,  irregularities  not  affecting 
jurisdiction  of  the  Court  do  not  vitiate  the  judgment. 
A  party  who  has  submitted  to  the  jurisdiction  of  a 
foreign  Court  is  bound  by  its  judgment  when   such 


FOREIGN    COURT,    JUDGMENT    OP— 

contd. 

judgment  is  within  jurisdiction  and  does  not  offend 
the  principles  of  natural  justice.  Irregularities 
which  do  not  affect  the  jurisdiction  of  the  Court  do 
not  vitiate  such  judgment  even  when  they  are  such 
as  will,  in  the  view  of  the  foreign  Court,  render  the 
judgment  there  a  nullity.  The  judgment  cannot 
be  impeached  on  grounds  which  could  have  been, 
but  were  not  taken  in  the  foreign  Court.  Pem- 
berton  v.  Hughes,  [1899]  1  Ch.  781,  referred  to. 
GuDARU  Kristnayya  Naidu  v.  Maradugfla 
Venkataratnam  (1907)  .  I.  L.  R.  30  Mad.  292 


26. 


Private  interna- 


tional law — Foreign  Court — Suit  on  a  foreign 
judgment  to  recover  money  due  for  board,  lodging 
and  tuition — Contract,  breach  of,  within  jurisdiction, 
if  necessary — Jurisdiction  of  English  Court  over 
British  subjects  residing  in  British  India — Notice  of 
action — Jurisdiction  of  British  Indian  Court  to  go 
into  merits  of  the  action  in  the  English  Court- 
Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  2,  13, 
Expl.  6 — Order  XI,  Rule  1  (e),  under  the  Judicature 
Act — Residence  in  England,  if  necessary  to  fix  liability 
on  a  foreign  judgment — Interest  on  money  decreed , 
when  no  provision  for  such  is  made  in  foreign  judg- 
ment, if  recoverable — Order  XLII,  Rule  16 — 1  cfe  2 
Vict,  c.  110,  s.  17— Indian  Interest  Act  {XXXII  of 
1839).  As  a  general  rule,  a  Court  can  exercise 
jurisdiction  over  a  foreigner,  only  if  he  is  resident 
within  the  limits  of  its  territorial  jurisdiction. 
Natives  of  British  India,  though  foreigners,  owe 
allegiance  to  the  common  sovereign  of  England  and 
British  India,  and  are  subject  to  the  supreme 
legislative  authority  in  the  British  Empire.  If, 
therefore,  the  supreme  legislature  in  the  British 
Empire  authorises  an  English  Court  in  any  class 
of  cases  to  exercise  jurisdiction  over  a  non-resident 
foreigner  by  reason  of  the  cause  of  action  arising 
within  its  jurisdiction,  and  that  foreigner  is  a  native 
of  British  India,  he  cannot  treat  the  judgment 
jjassed  as  a  nullity  merely  because  he  did  not  reside 
within  the  jurisdiction  of  the  Court  which  passed 
it.  Order  XI,  rule  1  (e),  under  the  English 
Judicature  Act  constitutes  a  legislative  Act  of  the 
Sovereign  power,  regulating  the  jurisdiction  in  the 
case  of  a  British  subject  resident  in  British  India 
and  outside  the  ordinary  territorial  jurisdiction  of 
the  English  Courts,  and  gives  the  English  Courts 
jurisdiction  over  such  British  subjects  in  a  case 
which  falls  within  the  order.  But  it  is  open  to  a 
defendant  to  show  that  this  is  not  so,  and  that  the 
English  Court  had  in  fact  no  jurisdiction.  Qurdyal 
Singh  v.  Raja  of  Faridkot,  L.  R.  21  I.  A.  171, 
followed  and  explained.  In  a  suit  based  on  a 
foreign  judgment,  the  plaintiff  cannot  recover  more 
than  appears  on  the  face  of  the  judgment;  and, 
when  such  judgment  is  silent  as  to  interest,  he 
cannot  make  the  defendant  liable  for  interest  on 
the  amount  of  the  English  judgment,  the  English 
Statutes  as  to  judgments  carrjang  interest  (order 
42,  rule  16,  and  I  &  2  Vict.,  c.  110,  s.  17)  not  apply- 
ing to  India.     Moazim  Hossein  v.  Robinson  (1901) 

5  C.  W.  N.  741 
B.C.  I.  li.  R.  28  Calc.  641 
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27.     Domicile — Defendant        not 

resident  or  domiciled  in  foreign  country — No 
appearance  by  defendant  or  submission  to  jurisdic- 
tion— Jurisdiction — '^Foreigner'' — Subject  of  the 
Sovereign  both  of  British  India  and  of  a  British 
colony.  Courts  generally  exercise  jurisdiction 
only  over  persons  who  are  within  the  territorial 
limits  of  their  jurisdiction,  and,  apart  from  some 
statutory  power,  cannot  exercise  jurisdiction  over 
anyone  beyond  its  limits.  Whaley  v.  Bus  field, 
L.  R.  32  Ch.  D.  13 U  referred  to.  A  judg- 
ment of  a  foreign  Court,  obtained  in  default  of 
appearance  against  a  defendant,  cannot  be  enforced 
in  a  Court  in  British  India,  where  the  defendant  at 
the  time  the  suit  commenced  was  not  a  subject 
of,  nor  resident  in,  the  country  in  which  the  judg- 
ment was  obtained.  Gurdyal  Singh  v.  Raja  of 
Faridkote,  I.  L.  R.  22  Gale.  222;  Schibsby 
V.  Westenholz,  L.  R.  6  Q.  B.  155;  Rousillon 
V.  Rousillon,  L.  R.  14  Ch.  D.  351,  referred 
to.  A  person  does  not  cease  to  be  a  "  foreigner  " 
within  the  meaning  of  the  rule  laid  down  in  the 
above  cases,  because  he  is  the  subject  of  a  Sovereign 
who  is  the  Sovereign  of  the  country  where  the  judg- 
ment was  obtained  and  the  country  where  it  is 
sought  to  be  enforced.  Turnbull  v.  Walker, 
67  L.  T.  Rep.  767,  referred  to.  Kassim  Mamoojee 
V.  Isup  Mahomed  Sulliman  (1902) 

I.  L.  R.  29  Gale.  509 
s.c.  6  C.  W.  N.  829 


28. 


Jurisdiction     of 


Court  over  absent  foreigner — International  Law — 
Judgment  of  Court  against  absent  foreigners  subject 
to  the  same  sovereignty — Authority  to  bind  absent 
foreigner  must  be  conferred  by  express  words  by  the 
supreme  authority — Submission  to  jurisdiction  of 
foreign  Court,  what  amounts  to.  The  rule  of  Interna- 
tional Law  that  Courts  cannot,  by  their  judgments, 
bind  absent  foreigners  who  have  not  submitted  to 
their  jurisdiction  is  not  restricted  in  its  application 
to  foreign  Independent  States  only  but  is  also 
apphcable  where  the  country  in  which  the  judgment 
was  passed  and  that  in  which  it  is  sought  to  be 
enforced  have  separate  and  distinct  systems  of 
administration  and  judicature,  though  owning 
allegiance  to  the  same  sovereign.  A  judgment  of 
the  Ceylon  Court  against  a  native  of  British  India 
who  was  not,  at  the  time  of  the  action,  resident  in 
Ceylon  and  had  not  submitted  to  the  jurisdiction 
of  such  Court,  must  be  treated  as  a  nullity  when  sued 
upon'in  Courts  in  British  India.  Gurdyal  Singh  v. 
Raja  of  Faridkote,  I.  L.  R.  22  Calc.  222,  referred 
to.  Emanual  v.  Symon,  [i"(?>]  1  K.  B.  302,  referred 
to.  It  may  be  competent  to  the  common  sovereign 
authority  to  confer  jurisdiction  on  the  Courts  of 
one  country  over  absent  foreigners  residing  in  the 
other ;  but  such  jurisdiction  must  be  conferred  by 
clear  and  unambiguous  words  and  cannot  be  in- 
ferred as  a  matter  of  implication.  A  decree  based 
on  a  contract  imposing  a  personal  obUgation  on  an 
absent  foreigner  is  not  binding  on  him,  even  when 
the  contract  is  made  in  the  territory  of  the  forum 
which  passed  the  decree.     A  person  who  appears 


FOREIGN"    COCJRT,    JUDGMENT  OF— 

concld. 

in  obedience  to  the  process  of  the  foreign  Court 
and  applies  for  leave  to  defend  the  action  without 
objecting  to  the  jurisdiction  of  the  Court  when  h& 
is  not  compellable  by  law  to  do  either,  must  be  held 
to  have  voluntarily  submitted  to  the  jurisdiction 
of  such  Court.  Parry  dh  Co.  v.  Appasawmy^ 
Pillai,  I.  L.  R.  22  Mad.  407,  distinguished. 
Siva  Raman  Chetty  v.  Iburam  Saheb,  I.  L.  R. 
18  Mad.  327,  distinguished.  Shaik  Atham  Sahib 
V.  Davijd  Sahib  (1909)  .  I.  L.  R.  32  Mad.  469 

FOREIGN  COURT,  JURISDICTION  OF. 

proceedings  of — 

See  Certificate  of  Administration — 
Right  to  sue  or  execute  Decree 
without  Certificate. 

1. 1..  R.  17  Mad.  14 

See  Evidence  Act,  s.  86. 

I.  L.  R.  14  Calc.  546 
I.  L.  R.  27  Calc.  639 

record  of— 

See  Confession — Confessions  to  Magis- 
trate :  I.  L.  R.  12  All.  595- 

See  Foreign  Court,  judgment  of. 

I.  L.  R.  2  Mad.  400,  407 

See  Representative  of  deceased 
Person         .     I.  L.  R.  16  Mad.  405^ 

Contract,  suit  on — Making  of  con- 
tract— Cause  of  action.  A,  a  Hindu  British  sub- 
ject, neither  domiciled,  resident,  nor  possessing  pro- 
perty in  the  foreign  State  of  Pudukotta,  casually  re- 
sorted thither  and  there  drew  a  bill  for  a  sum  found 
due  to  his  creditor  B,  resident  in  that  State.  B 
sued  A  on  this  bill  in  the  Civil  Court  of  Pudukotta 
and  got  a  decree  in  his  favour.  B  then  sued  A  in 
the  subordinate  Court  of  Madura  for  enforcement 
of  this  decree.  A  pleaded  that  the  Pudukotta 
Court  had  no  jurisdiction  to  pass  the  decree  sued 
on,  and  that  he  had  had  no  notice  of  the  suit.  It 
was  found,  on  regular  appeal,  that  A  had  had  notice, 
and  decided  that  the  Pudukotta  Court  had  jurisdic- 
tion. Held,  on  special  appeal,  that  the  Civil  Court 
of  Pudukotta  had  no  jurisdiction  to  try  the  suit. 
That  the  mere  making  of  a  contract  within  the 
jurisdiction  of  a  foreign  Court  does  not  necessarily 
render  that  Court  competent  to  adjudicate  upon  all 
the  obligatory  relations  which  flow  directly  or 
indirectly  from  it.     Mathappa  v.  Chellappa 

I.  L.  R.  1  Mad.  196 

FOREIGN  GOODS,  SALE  OF. 

See  Market         .      11  C.  ^W.  N.  1128 

FOREIGN  JURISDICTION    ACT     (XXI 
OF  1879). 

See  Native  States  .    10  C.  W.  N.  36L 
ss.  4,  6  and  8 — 

Criminal   Procedure 

Code,  s.  4 — Indian  Penal  Code,  s.  40 — Offence — 
Jurisdiction  of  Magistrate  in    Mysore   to   try   and 
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POREIGW    JURISDICTION"   ACT   (XXI 

OF  1879)— cmcld. 

ss.  4,  6  and  8 — concld. 


convict  a  European  British  svbject  for  an  act 
amounting  to  an  offence  under  the  Mysore  law,  hut 
not  an  offence  under  the  Indian  Penal  Code.  A 
European  British  subject  was  charged  and  tried 
before,  and  convicted  by,  a  First-class  Magistrate 
and  Justice  of  the  Peace  appointed,  under  the  Ex- 
tradition Act,  1879,  in  and  for  the  territories  of 
Mysore.  'I'he  act  for  which  he  was  so  tried  and 
convicted  (namely,  being  in  possession  of  mining 
materials)  constituted  an  offence  under  the  Mysore 
Mines  Regulation,  but  was  not  an  offence  under 
the  Indian  Penal  Code.  It  was  contended,  in  revi- 
sion, in  the  Madras  High  Court  that  the  conviction 
was  wrong  on  the  ground  that  a  Justice  of  the 
Peace  appointed  under  the  Extradition  Act  has 
no  authority  to  deal  with  an  offence  committed 
by  a  European  British  subject  against  a  law 
of  the  Mysore  State.  Held,  that  the  Magistrate  had 
power  to  try  the  accused,  or  to  commit  him  for  trial 
in  the  Madras  High  Court.  Per  Sir  Arnold 
White,  C.J. — S.  8  of  the  Act  of  1879,  extending 
to  European  British  subjects  in  States  in  India  in 
alliance  with  His  Majesty,  the  law  relating  to 
offences  and  to  criminal  procedure  for  the  time 
being  in  force  in  British  India,  ought  not  to  be  read 
so  as  to  restrict  the  powers  of  the  Grovernor- Genera  I 
which  are  declared  by  s.  4  and  which  may  be  delegat- 
ed to  his  ofl&cers  under  s.  6.  The  word  ' '  offences  " 
BS  used  in  s.  6  of  the  Act  of  1879,  is  not  restricted 
to  offences  as  defined  by  s.  40  of  the  Indian  Penal 
Code.  Nor  is  it  restricted  to  any  definition  of 
* '  offence  "  to  be  found  in  the  Code  of  Criminal 
Procedure,  although,  as  a  matter  of  fact,  the 
present  definition  of  "offence"  in  the  Code  of 
Criminal  Procedure  [s.  4  (o)],  which  is  the  same 
as  that  contained  in  the  General  Clauses  Act,  is 
sufficiently  wide  to  include  the  wrongful  act  with 
which  the  accused  in  the  present  case  was  charged. 
Adams  v.  Emperor  (1903)    I.  L.  R.  26  Mad  607 

POREIGW  OFFENDERS  (FUGITIVES). 

See  Extradition      .        8  Bom.  Cr.  18 

FOREIGN  STATE. 

. —  effect  of  insolvency  proceedings 

in — 

See  Jurisdiction — Causes  op  Jurisdic- 
tion— Cause  of  Action — Principal 
AND  AQENT     .  I.  Ij.  R.  26  Mad.  544 

promissory  note  executed  in — 

See  Right  of  Suit — Contracts  and 
Agreements    I.  L.  R.  17  Mad.  262 

1.  Civil  Procedure  Code,  1882, 

fl.  431,  cl.  (b) — Cherrapoonjee  Raj — Public  and 
private  rights — Succession  to  land  in  India — 
Intestate  succession — Succession  Act  X  of  1865,  8.  5, 
The  *•  private  rights  "  spoken  of  in  s.  431,  cl.  (6), 
of  the  Code  of  Civil  Procedure  do  not  mean  indi- 
vidual rights  as  opposed  to  those  of  the  body  politic    I 


FOREIGN  STATE— confrf. 

or  State,  but  those  private  rights  of  the  State 
which  must  be  enforced  in  a  Court  of  Justice,  as 
distinguished  from  its  political  or  territorial  rights, 
which  must  from  their  very  nature  be  made  the 
subject  of  arrangement  between  one  State  and 
another.  They  are  rights  which  may  be  enforced 
by  a  foreign  State  against  private  individuals  as 
distinguished  from  rights  which  one  State  in  its 
political  capacity  may  have  as  against  another  State 
in  its  political  capacity.  Emperor  of  Austria  v.  Darj, 
30  L.  J.  Ch.  690  :  2  Oiff.  628 ;  United  States  of 
America  v.  Wagner,  L.  R.  2  Ch.  App.  582,  approved 
of.  There  is  nothing  to  prevent  a  foreign  or 
feudatory  State  from  holding  immoveable  property 
in  British  India,  and  to  such  property  the  rule  of 
intestate  succession  laid  down  in  s.  5  of  the 
Succession  Act  (Act  X  of  1865)  does  not  apply . 
The  State  must  be  regarded  as  a  quasi  corporation 
which  continues  to  exist  as  a  State  so  long  as  it  is 
recognized  as  such  by  Her  Majesty,  whatever  the 
rule  of  succession  to  it  may  be  and  whatever  may 
be  its  form  of  government.  Case  in  which  it  was 
found  on  the  facts  that  certain  immoveable  pro- 
perty situated  in  British  India,  which  had  formerly 
belonged  to  the  State  of  Cherrapoonjee,  having  been 
granted  by  a  former  Raja  of  that  State  to  the 
defendant,  was  still  the  property  of  the  State,  on 
the  ground  that  the  Raja  was  not  competent  to 
alienate  it,  and  that  the  defendant's  plea  of  adverse 
possession  and  limitation  was  not  supported  by 
the  evidence.     Hajon  Manick  v.  Bur  Singh 

I.  L.  R.  11  Calc.  17 


.2. 


-Lapse  to  the  British  Govern- 


ment of  a  foreign  State  in  ceded  territory — 
Grant  of  lands  therein — Construction  of  official  cor- 
respondence — Obari,  or  abatement  of  revenue  on  the 
estate.  The  State  of  Jalaun,  in  the  territory  ceded 
in  1804  by  the  Peishwa,  lapsed  in  1840  to  the 
British  Grovernment.  Before  the  lapse,  the  lands 
now  in  suit  belonged  to  the  Chief,  and  were 
in  the  hands  of  managers  on  his  behalf.  The 
last  manager,  the  ancestor  of  the  present  parties, 
remained,  after  1840,  in  possession  of  the  estate 
till  his  death  in  1880,  having  been  continued 
therein  for  life  in  1862.  In  1867  the  Government 
directed  the  continuance  of  the  entire  estate  to 
'  *  the  loyal  members  of  his  family."  Held,  that 
no  proprietary  interest  in  the  estate  had  been 
8ho\vn  to  have  belonged  to  the  ancestors  when 
Jalaun  was  a  principality :  that  all  that  could  be 
claimed  by  the  defendants  was  derived  from 
the  Government  which,  after  the  lapse  of  the 
State,  had  the  right  at  their  discretion  to  control  the 
descent  of  the  estate,  and  had  exercised  this  dis- 
cretion. There  had  been  no  formal  sanad  ;  but 
on  the  true  construction  of  the  official  correspond- 
ence, as  to  which  the  Courts  below  had  differed, 
the  Grovernment  first  continued  the  possession  of 
the  ancestor  for  life,  and  afterwards  conferred 
the'inheritance,  as  to  one  moiety  of  the  estate,  upon 
theljdefendant,  who  was  one  of  the  sons  of  the 
original  holder,  and,  as  to  the  other  moiety  of  the 
estate,  upon   the    plaintiffs,    who    were   the    four 
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brothers  of  the  defendant  then  living.  The  claim 
made  by  the  plaintiffs,  having  been  founded  on  a 
different  title,  was  dismissed  by  the  High  Court . 
But  this  dismissal  was  accompanied  by  a  declara- 
tion that  the  above  grant  had  been  made.  This  was 
now  altered  into  a  declaratory  decree  to  the  same 
effect  with  the  direction  that  inquiry  be  made  as  to 
who  were  entitled  to  the  plaintiffs'  moiety,  and 
fm-ther  directions  were  reserved.  Gobind  Rao  v. 
SiTARAM  Kesho  .         .     I.  L.  B.  21  All.  53 

L.  R.  25  I.  A.  195 
2  C.  W.  W.  681 

POREIGN  TERRITORy. 

offence  committed^in — 

See  Jurisdiction  of  Criminal  Court 
— General  Jurisdiction. 

I.  li.  R.  5  Mad.  23 
I.  L.  R.  13  Mad.  423 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
ONE  District. 

See  Wrongful  Confinement. 

I.  Ii.  R.  19  Bom.  72 

—  taking  evidence  in — 

See  Practice — Civil  Cases — Commis- 
sion .        I.  L.  R.  30  Gale.  934 

FOREIGNERS. 

See  Jurisdiction  op  Criminal  Court 

— General  Jurisdiction. 

I.  L.R.  19  Bom.  741 
I.  Ii.  R.  22  Bom.  54 

iSee  Warrant  op  arrest. 

I.  Ii.  R.  18  Bom.  636 


—  jurisdiction  over — 

Set  Foreign  Court,  judgment  op. 


—  suits  against  - 

See  Jurisdiction — Causes  op  Jurisdic- 
tion— Cause  op  Action — General 
Cases       .        L  L.  R.  25  Bom.  528 

See  Jurisdiction — Causes  op  Jurisdic- 
tion— Dwelling,  Carrying  on  Busi- 
ness, OR  Working  for  Gain. 

I.  Ii.  R.  17  Bom.  662 

See  Small  Cause  Court,  Presidency 
Towns  -  ^  Jurisdiction  —  General 
Cases  I.  L.  R.  17  Bom.  662 

Act  III  of  1864,  validity  and  ap. 


plication  of — Powers  of  legislation  of  the  Governor 
General  in  Council — Indian  Councils  Act  {Stat.  24 
tSs  25  Vict.,  c.  67),  s.  22 — Criminal  Procedure 
Code  (1882),  s.  491 — Arrest — Habeas  corpus — Stat. 
31  Car.  II,  c.  2.  On  the  3rd  July  1894,  certain 
foreigners,  resident  in  Bombay,  having  been  arrested 
by^the  police  and  sent  to  jail  under  warrants  issued 


FOREIGNERS— cowcZei. 

under  ss.  3  and  4  of  Act  III  of  1864,  they  applied  to 
the  High  Court  and  obtained  a  rule  nisi  under  s. 
491  of  the  Criminal  Procedure  Code  (X  of  1882) 
and  under  Stat.  31  Car.  II,  c.  2  (Habeas  Corpus  Act), 
calhng  on  the  Superintendent  of  the  Jail  to  show 
cause  why  they  should  not  be  set  at  liberty.  In 
the  affidavits  filed  in  showing  cause  against  the 
rule,  the  only  reason  suggested  for  their  arrest 
was  that  they  were  connected  with  loose  women 
residing  in  a  certain  district  of  Bombay.  It  was 
contended  for  the  prisoners  that  their  arrest  and 
imprisonment  were  illegal  (i)  inasmuch  as  Act 
III  of  1864  was  ultra  vires  of  the  Indian  Legisla- 
ture ;  (ii)  that  the  Act,  being  intended  only  to 
secure  the  "  peace  and  security  "  of  British  India, 
was  in  this  case  impropsrly  applied.  Held,  (i) 
that  Act  III  of  1864  was  not  ultra  vires  of  the 
Governor- General  of  India  in  Council ;  (ii)  that 
it  was  rightly  applied  in  the  case  of  the  foreigners 
in  question,  although  their  residing  in  Bombay 
may  not  have  been  likely  to  have  affected 
or  endangered  the  peace  and  security  of  British 
India.  Per  Starling,  J. — S.  3  of  Act  III  of 
1864  gives  the  fullest  power  to  the  Govern- 
ment to  order  any  foreigner  to  remove  himself  from 
British  India.  The  Government  is  the  sole  judge 
of  what  is  necessary  for  the  peace  and  security  of 
British  India,  and,  if  it  acted  in  accordance  with 
the  letter  of  the  Act,  the  Coui-t  could  not  inquire 
into  the  sufficiency  of  its  reasons  for  so  acting. 
Alter  Caufman  v.  Government  op  Bombay 

I.  L.  R.  18  Bom.  636 

FOREST  ACT  (VII  OF  1865). 

Wrongfully  cutting  timber — Lia- 

hiliiy  of  Government  for  expense  of  carriage  of  such 
timber.  Where  timber  had  been  cut  and  sold  by  a 
person  who  had  no  authority  to  do  so,  and  was  con- 
fiscated by  Government  under  Act  VII  of  1865  : — 
Held,  that  Government  was  justly  liable  for  the 
expense  of  conveying  the  timber  from  the  place 
where  it  was  lying,  but  was  not  equitably  charge- 
able with  the  expense  of  cutting  the  timber, 
which  was  a  wrongful  act.  Deputy  Commissioner 
OF  NowGONG  V.  Notheram  Bhuaya 

21  W.  R.  435 

FOREST  ACT  (VII  OF  1878). 

Land        Acquisition 

Act  (J  of  1894) — Distinction  between  the  two  Acts. 
The  most  important  distinction  between  the 
Land  Acquisition  Act  (I  of  1894)  and  the  Indian 
Forest  Act  (VII  of  1878)  lies  in  this  : — that  whereas 
in  the  Land  Acquisition  Act  the  Legislature  has 
expressly  constituted  the  Local  Government  the 
sole  arbiter  as  to  what  land  shall  be  acquired  for  a 
public  purpose,  the  Indian  Forest  Act  gives  the 
power  to  afforest  subject  to  conditions  as  to  the 
fulfilment  of  which  the  Local  Government  is  given 
no  express  power  to  decide.  Balvant  Ramchan- 
DRA  V.  Secretary  op  State  (1905) 

I.  Ii.  R.  29  Bom.  480 
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FOREST  ACT  (VIl  OF  lS78)—contd. 

ss.     3,   4,   10 — "  To   constitute     a 

reserved  Forest " — Local  Government,  powers  of, 
regarding  waste  land — Ultra  vires  order — Nullity — 
Civil  Courts — Jurisdiction.  S.  3  of  the  Indian 
Forest  Act  (VII  of  1878)  does  not  make  the  exercise 
of  the  power  conferred  dependent  on  the  opinion  or 
decision  of  the  Local  Government,  but  upon  a  ques- 
tion of  fact.  It  runs  "  the  Local  Government 
may  constitute  any  forest  land  or  waste  land,  which 
is  the  property  of  Government,  etc."  If  the  land 
actually  fulfils  that  condition,  Government  can 
exercise  the  powers,  not  otherwise.  The  test  is, 
not  what  appears  to  the  Local  Government,  but 
what  is  the  actual  fact,  and  as  the  enabling  section 
gives  the  Local  Government  no  power  to  decide 
that  fact,  it  can  only  be  decided  by  recourse  to  the 
Courts,  which  have  authority  finally  to  decide  on 
questions  of  law  and  fact  wherever  their 
jurisdiction  is  not  expressly  barred  by  the  Legisla- 
ture. The  power  in  s.  4  of  the  Indian  Forest  Act 
(VII  of  1878)  to  appoint  an  officer  to  inquire  and 
determine  as  to  rights  is  limited  to  land,  which  it  is 
proposed  to  constitute  reserved  forest  and  ' '  to 
constitute  a  reserved  forest  "  is  a  phrase  defined  in 
s.  3.  And  under  that  definition,  the  constitution 
of  a  reserved  forest  connotes  as  the  object  forest  or 
waste  land  only.  The  specified  character  of  the 
land  is  an  essential  part  of  the  Act  defined.  Accord- 
ing to  the  definition  the  phrase  ' '  to  constitute  a 
reserved  forest "  means  to  convert  land  by  noti- 
fication from  forest  or  waste.  The  land,  therefore, 
to  which  a  proposal  under  s.  4  relates,  must  be  forest 
or  waste  land,  and  it  is  only  in  respect  of  such  land 
that  the  officer  appointed  has  power  to  inquire  and 
determine.  When  the  land  is  forest  or  waste,  the 
Forest  officer  has  the  power  to  inquire  into  and 
determine  as  to  rights  of  way  or  pasture,  forest 
produce  or  water  courses,  and  he  may  admit  or 
reject  such  claims  with  finality,  because  he  is  dealing 
with  land  in  respect  of  which  he  has  a  duly  delegated 
jurisdiction.  It  is  possible  there  may  be  other 
rights  in  or  over  land  which  may  render  it  desirable 
for  Government  to  acquire  full  ownership  and  for 
such  cases  s.  10  of  the  Indian  Forest  Act  (VIX  of 
1878)  provides,  without,  however,  extending  the 
application  of  the  section  to  any  land  incapable  of 
constitution  as  reserved  forest.  The  provisions  of 
the  Indian  Forest  Act  (VII  of  1878)  do  not  bar  the 
jurisdiction  of  the  Court  to  decide  whether  the  land 
in  suit  is  or  is  not  forest  or  waste  land  and  whether, 
if  it  be  not  such  land,  the  plaintiffs  are  entitled  to 
the  occupation  thereof.  Balvakt  Ramchandea  v. 
Secretary  op  State  (1905) 

I.  Ij.  R.  29  Bom.  480 

s.  10. 

See  Mortgage  —  Redemption  —  Right 
OP  Redemption. 

I.  L.  R.  21  Bom.  396 

_ s.   45 — Drift  and  stranded  timber. 

Right  of  Government,  under  s.  45,  to  collect 
and  store,  with  obligation  to  notify — Meaning  of 
*^  jalkar" — Test  of  res  judicata — Civil  Procedure 
Code,    1882,  s.    13 — Construction  of  decree.     The 


FOREST  ACT  (VII  OF  1878)— cantd. 
s.  45 — contd. 


object  of  Ch.  IX  of  the  Indian  Forest  Act,  1878,  is  to 
regulate  the  rights  of  owners,  and  not  to  deprive 
them  of  their  property  iu  drift  and  stranded 
timber  and  wood.  S.  45  of  that  Act  does  not 
divest  the  owner  of,  or  transfer  to  the  Govern- 
ment, any  right  therein.  Nor  does  anything  in 
the  Act  affect  the  right  of  the  Government  to 
take  possession  and  dispose  of  timber  and 
wood  whereof  they  are  the  undisputed  owners. 
But  upon  certain  conditions  only,  the  Gk)vernment 
have  a  right  to  the  possession  of  any  drift  and 
stranded  timber  and  wood  collected  by  their  officers^ 
which,  however,  may  be  claimed  by  the  true  o^vne^, 
who  may  be  a  person  holding  a  jalkar  or  water  right 
comprehending  those  things.  The  conditions  are 
that  the  officers  of  Government  shall  store  the 
timber  in  the  manner,  and  issue  the  notifications^ 
required  by  the  Act.  In  case  of  such  procedure  not 
being  foUoMcd,  and  the  wood  being  treated  as  the 
property  of  the  Government,  the  latter  are  in  the 
event  of  the  wood  being  found  not  to  belong 
to  them,  in  no  better  position  than  any  other 
trespasser.  The  title  to  collect  given  to  the  Govern- 
ment by  the  Act  is  coupled  with,  and  dependent 
upon,  the  duty  of  giving  notice  to  the  public,  in 
order  that  the  true  owmer,  whether  he  be  a  person 
from  whom  the  wood  has  drifted  away  or  the 
owner  of  a  jalkar,  or  however  he  may  be  entitled, 
may  claim  the  drifted  timber  in  the  manner,  and 
within  the  time,  prescribed  by  the  Act.  There  is 
no  presumptive  ownership  of  the  Grovernment  save 
where  their  officers  collect  and  hold  for  the  true 
owner,  in  the  first  instance  subject  to  the  statutory 
duty  of  giving  notice.  The  Government  having 
taken  possession  of  drift  timber  in  the  river  Teesta 
as  having  an  absolute  right  thereto,  the  zamindar, 
owning  land  on  the  bank,  asserted  by  this  suit  his 
right  to  it,  on  the  ground  of  his  owning  the  jalkar 
where  the  river  passed  by,  and  through,  his  lands. 
This  jalkar,  as  he  showed,  had  been  decreed  in  1882 
to  his  predecessor  in  estate,  in  a  suit  against  the 
Grovernment.  Held,  that  this  term,  signifying 
water  right,  was  aptly  used  to  include  the  right  to 
drift  and  stranded  timber  as  well  as  to  fishing  or 
other  interest  of  a  similar  kind  on  the  produce  of 
the  river — a  right  decreed  in  the  above  suit.  The 
rule  is  that  where  a  final  decree  is  couched  in  general 
terms,  the  extent  to  which  it  ought  to  be  regarded 
as  res  judicata  can  only  be  determined  by  ascertain- 
ing what  were  the  real  matters  of  controversy  in 
the  cause.  That  the  question  of  the  right  to 
drift  and  stranded  timber  was  included  in  the  jalkar 
decreed  in  1882  was,  in  their  Lordships'  opinion, 
established  by  intrinsic  evidence  in  the  record  of 
that  suit.  They  concurred  with  the  High  Court 
that  correspondence  and  orders  by  officers,  of 
dates  subsequent  to  the  former  decree,  could  not  be 
received  as  aids  to  its  construction.  But  the 
record  showed  that  the  right  was  in  controversy 
before  the  Judge,  and  that  he  meant  to  include  it 
in  the  jalkar,  which  he  decreed.  The  zamindar's 
claim    was   therefore   judged    to    be    established. 
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FOREST  ACT  (VII  OF  1878)^contd. 

s.  45 — concld. 


Amriteswari  Debi  v.  Secretary  of  State  for 
India  .         ,         ,       I.  L.  B.  24  Calc.  504 

Ii.  B.  24  I.  A.  83 
1  C.  W.  N.  249 

ss.  52,  73 — Suib- Assistant  Con- 
servator of  Forests — Suspicion  of  theft — 
Seizure  and  detention  of  timber — Want  of  a  valid 
pass.  A  Sub-Assistant  Conservator  of  Forests 
having  seized  timber  on  the  suspicion  that  it  had 
been  stolen  from  the  Government  forests  : — Heldy 
that  it  was  open  to  him  to  justify  the  seizure  on 
the  ground  of  the  commission  of  a  forest  offence 
arising  from  the  want  of  a  valid  pass.  According 
to  s.  52  of  the  Indian  Forest  Act  (VII  of  1878), 
a  forest  officer  cannot  justify  the  detention  of  goods 
on  the  ground  of  an  offence  against  the  forest  laws, 
if  he  has  not  taken  the  course  which  that  section 
requires  of  bringing  the  matter  before  a  Magistrate. 
Waman  Ramchandra  Gaunde  v.  Bipchand 
Balkisan  .         .  I.  Ii.  R.  15  Bom.  229 

s.     54    and    s.   25 — Conviction  of 

offence  under  Forest  Act — Subsequent  order  for 
confiscation  of  boats — Confiscation  a  punishment 
—  When  such  order  should  be  made.  Certain  ac- 
cused persons  were  tried  summarily  and  convicted 
under  s.  25  of  the  Indian  Forest  Act,  and  sentenced 
to  pay  fines.  By  a  subsequent  order  under  s.  54  of 
the  same  Act  their  boats  were  confiscated.  Held, 
that  under  the  terms  of  s.  54  an  order  of  confisca- 
tion cannot  be  regarded  as  an  order  incidental  on 
the  conviction.  The  confiscation  is  by  the  terms  of 
that  section  declared  to  be  a  punishment,  for  it  is 
in  addition  to  any  other  punishment  prescribed  for 
the  offence.  That,  being  a  punishment,  the  order 
should  have  been  passed  simultaneously  with  the 
other  punishment  for  the  offence  of  which  the 
accused  have  been  convicted.  Empress  v.  Nathu 
Khan,  I.  L.  R.  4  All.  417,  referred  to.  Ainuddi 
Sheikh  v.  Queen- Empress 

I.  L.  E.  27  Gale.  450 

. ss.       54,       58 — Offence  under 

Act — Order  confiscating  produce.  No  order  con- 
fiscating forest  produce  which  is  the  property  of 
Government  in  respect  of  which  a  forest  offence 
has  been  committed  is  necessary  or  can  be  made. 
All  that  need  be  done  is  to  direct  a  forest  officer  to 
take  charge  of  such  forest  produce.  An  order  direct- 
ing the  confiscation  of  forest  produce  not  belonging 
to  Government,  in  respect  of  which  a  forest  offence 
has  been  committed,  can  only  be  made  at  the  time 
the  offender  is  convicted.  Empress  v.  Nathu 
Khan  .         .         .  I.  L.  E.  4  AU.  417 

— s.  58. 

See  Revision — Criminal      Cases — Mis- 
cellaneous Cases. 

I.  Ii.  E.  4  All.  417 

s.  69— Cattle  Trespass  Act  {I  of  1871), 

s.  11 — Cattle  straying  in  a  reserved  forest — Seizure 
hy  forest  officer  of  such  cattle.  S.  11  of  the 
Cattle   Trespass   Act    (I  of   1871)     having     been 

VOL.  II. 


FOBEST  ACT  (VII  OF  1878)— con^rf 

s.  69 — concld. 

applied  to  forest  by  s.  69  of  the  Indian  Forest  Act 
(VII  of  1878),  the  seizure  by  a  forest  officer  of 
cattle  found  straying  in  a  reserved  forest  is  legal , 
even  though  no  damage  has  actually  been  done. 
Queen- Empress  v.  Babaji  Laxman 

I.  Ii.  B.  22  Bom.  933 

8S.    75  and    IQ—Khoti     tenure— 

Khoti  hhasgi  land — Right  to  cut  trees — Dunlop's 
proclamation — Right  of  Government  to  rescind 
proclamation — Crown  grant,  construction  of.  In 
1824,  by  a  proclamation,  known  as  Dunlop's  pro- 
clamation, it  was  declared  that  the  owners  of 
land  in  the  Ratnagiri  District,  on  which  teak 
and  other  forest  trees  were  growing  or  should 
thereafter  be  grown,  should  be  the  owners  of 
these  trees  and  might  dispose  of  them  at  their 
pleasure  without  any  claim  on  the  part  of  Govern- 
ment. In  1851,  however,  this  proclamation  Avas 
rescinded  by  a  subsequent  proclamation  which  de- 
clared that  the  *'  Government  resumed,  in  regard 
to  forest,  all  the  seignorial  rights  which  it  possessed 
previously  to  1823."  The  accused  was  khot  of  the 
village  of  Asgoli  in  the  Ratnagiri  District. 
He  was  charged,  under  s.  75,  cl.  (c),  of  the  Indian 
Forest  Act  (VII  of  1878),  with  the  offence  of 
cutting  down  two  teak  trees  without  obtaining  the 
permission  of  Government  as  required  by  the  rules 
framed  by  Government  under  the  Forest  Act.  He 
contended  that  he  was  absolute  owner  of  the  trees 
under  Dunlop's  proclamation.  He  was  convicted, 
and  applied  to  the  High  Court  under  its  revisional 
jurisdiction.  Held,  that  the  conviction  must  be 
reversed.  The  land  on  which  the  trees  in  question 
were  growing  was  the  khoti  khasgi  land  of  the 
accused,  and  he  was  therefore  entitled  to  the  benefit 
of  Dunlop's  proclamation,  by  virtue  of  which  the 
trees  thereon  beca  me  his  property.  Held,  also,  that 
Dunlop's  proclamation  could  not  be  withdrawn  by 
Government.  Collector  of  Ratnagari  v.  Vyan- 
katrav  Narayan  Surve,  8  J3om.  A.  C.  1,  followed. 
Per  Fulton,  J. — Khasgi  land,  of  which  the  khot 
was  actually  in  possession,  was  clearly  within 
Dunlop's  proclamation,  and  it  granted  the  right  ta 
teak  and  other  trees  in  khasgi  lands  held  by  vat- 

andar  khots It  is  clear,  too,  that  the 

right  to  trees,  having  once  been  conceded,  could  not 
be  withdrawn  by  the  proclamation  of  1851,  and  it 
seems  also  manifest  that  the  contention  is  untenable 
that  the  benefit  of  the  first  proclamation  did  not 
extend  to  the  case  of  trees  planted  after  its  cancella- 
tion in  1851.  Even  though  the  khot  may  not  be 
the  proprietor  of  the  soil  in  khoti  khasgi  lands,  he  is 
certainly  the  holder  of  an  interest  in  it,  and  that 
interest,  having  in  1823  been  increased  by  the  con- 
cession of  all  trees  which  he  might  grow  there- 
after, could  not  subsequently  be  reduced  by  the 
withdrawal  of  the  right  to  such  trees.  In  re 
Antaji  Keshav  Tambe      I.  L.  B.  18  Bom.  670 

See    Secretary  of  State  for  India  v. 

SiTARAM  SmVRAM. 

I.  Ii.B.2dBom.518 
6x 
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FOREST  ACT  (VII  OF  1818)— cov.cld. 

S.       78 — Refusal     to         serve      as 


member  of  a  punch — Penal  Code  {Act  XLV  of 
1860),  s.  187.  A  person  was  convicted  under  s.  ,187 
of  the  Indian  Penal  Code  for  refusing,  when  called 
on  by  a  forest  guard,  to  serve  as  one  of  a  panch  for 
the  purpose  of  drawing  up  a  panchndma  with 
reference  to  certain  wood  alleged  to  have  been 
illegally  cut  in  a  reserved  forest.  Held,  that  the 
conviction  was  illegal.  The  accused  was  not 
shown  to  be  one  of  the  persons  contemplated 
by  the  first  three  paragraphs  of  s.  78  of  the  Indian 
Forest  Act  (VII  of  1878),  nor  was  the  purpose  for 
which  he  was  called  upon  to  give  his  assistance  one 
of  the  purposes  mentioned  in  els.  (a)  to  (d)  of  the 
section.  He  was  therefore  not  legally  bound  to 
assist  the  forest  guard.  Queen- Empress  v. 
Babaji  .  .  .  I.  Ii.  K.  22  Bom.  769 
s.  81. 

See   JtJBiSDiCTioN    of      Civil    Court — 
Rent  and  Revenue  Suits,  Bombay. 
I.  L.  R.  20  Bom.  764 
s.  172. 

See  Penal  Code,  s.  182. 

I.  L.  R.10Bom.'124 

FOREST  ACT  (MAD.  V  OF  1882). 

See  Madras    Forest  Act  (V  op  1882). 

FOREST  LAinDS. 

Claim,  for  hills—  Village   and  land 

itmde  over  to  claimanVs  ancestor  by  Oovernntent — 
Hills  situated  within  itnmemorial  boundaries  of 
"village — Right  of  inamdar  irrespective  of  evidence 
of  actual  enjoyment — Necessity  for  proving  adverse 
possession  against  Qovernmenf.  A  jaghirdar  pre- 
ferred a  claim  to  certain  hills.  It  appeared  that 
in  1842  the  uncontrolled  management  of  a  certain 
village  and  pieces  of  land  was  made  over  to  the 
ancestor  of  the  present  claimant.  Prior  to  such 
handing  over.  Government  oflficers  had  been  in 
possession  on  behalf  of  the  Inamdar.  It  was  not 
alleged  that,  when  such  possession  was  handed 
over,  the  hills  in  question  were  excepted ;  and  it 
was  not  disputed  that  the  hills  were  within  the 
immemorial  boundaries  of  the  village  : — Held,  that 
upon  these  facts,  apart  from  any  evidence  of  actual 
enjoyments  by  the  Inamdar,  he  should  be  held 
entitled  to  the  hills.  Held,  also,  that  it  was  not 
necessary  for  the  claimant,  in  these  circumstances, 
to  prove  adverse  possession  as  against  Government. 
Ajajuddin  Alli  Khan  v.  Secretary  op  State 
FOR   India    (1905)      .  I.  L.  R.  28  Mad.  69 

FOREST  OFFICER. 

See  Bombay  Land  Revenue  Act,  s.  3. 

I.  Ii.  R.  20  Bom.  803 

See    Bombay     Revenue     Jurisdiction 
Act,  s.  11     .     I.  L.  R.  20  Bom.  803 

See    Jurisdiction    of    Civil    Court — 
Rent  and  Revenue  Suits,  Bombay. 

L  L.  R.  20  Bom.  764 

liability  of,  to  tax — 

/S[ee    Madras    District    Municipalities 
i^  Act,  Sch.  A    .  I.  L.  R.  25  Mad.  747 


FOREST  RIGHTS. 

See  Khoti  Tenure, 

I.  Ii.  R.  4  Bom,  264 

FOREST  SETTLEMENT  OFFICER. 

See  Madras  Forest  Act,  s.  4. 

I.  Ii.  R.  17  Mad.  193 

5ee- Pensions  Act,  s.  4. 

I.  Ii.  R.  17  Mad.  193 


jurisdiction  of — 


See  Madras  Forest  Act,  s.  10. 

I.  L.  R.  20  Mad.  279 


FORFEITURE. 


See    Confiscation. 

I.  Ij.  R.  34  Calc.  986 

See  Forfeiture  of  Property. 

See  Landlord  and  Tenant. 

I.  L.  R.  31  Mad.  403 
12  C.  W.  N.  525 

See  Penalty     .    I.  L.  R.  36  Calc?.  960 
_^_  Civil      Procedure 


Code  {Act  XIV  of  1882),  a.  375— Consent  decree- 
Status  of  landlord  and  tenant — Suit  to  enforce  for- 
feiture— Relief  against  forfeiture.  When  a  plaintiff 
is  seeking  to  enforce  by  original  suit  a  right  to 
forfeiture  contained  in  a  consent  decree  (passed 
under  s.  375  of  the  Civil  Procedure  Code  in  accord- 
ance with  a  lawful  agreement  recorded  under 
that  section),  whereby  the  status  of  landlord  and 
tenant  is  established  between  the  plaintiff  and 
defendant,  the  Court  in  the  exercise  of  its 
equitable  jurisdiction  is  not  precluded  from  granting 
such  rehef-^  against  forfeiture  as  it  might  have 
granted,  had  the  status  arisen  from  contract  or 
custom.  Per  Jenkins,  C.J. — As  under  s.  375  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  the 
decree  was  to  be  in  accordance  with  the  agreement, 
it  cannot  have  altered  the  relations  of  the  parties  as 
they  existed  under  the  agreement.  And  as  it  was  an 
incident  of  those  relations  that  the  right  of  forfeiture 
was  subject  to  relief,  that  incident  must  still  apply 
when  those  relations  are  established  by  a  decree 
})assed  in  accordance  with  the  agreement.  Per 
Beaman,  J. — The  difference  between  a  consent 
decree  declaring  the  agreement  of  parties,  and  the 
agreement  of  parties  themselves,  when  the  one  or  the 
other  is  sought  to  be  afterwards  enforced,  goes  no 
further  than  this,  that  in  the  former  case  it  would^ 
not  be  open  to  a  party  to  question  the  accuracy  or 
the  decree,  as  expressing  what  at  the  time  was  the 
contract  which  had  been  made.  Shirekuli  Tima% 
Hegda  v.  Mahablya,  I.  L.  R.  10  Bom.  435,  dissent* 
from.     Krisiinabai  v.  Hari  Govind  (1906) 

I.  Ii.  R.  31  Bom.  1( 


2. 


Land        Revem 


Code  {Bombay  Act  V  of  1879),  ss.  56,  57,  153- 
Arrears  of  assessment — Forfeiture  ly  QovernmcrU — 
Mortgage — Land  in  possession  of  the  occupant — Re- 
grant  by  Government  to  the  occupant — Suit  by 
mortgagee  to  recover  possession — Equities  arising  out 
of  the  conduct  of  the  parties.     Forfeiture  ordinarily 
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FORFEITURE— cowcW. 

implies  the  loss  of  a  legal  right  by  reason  of  some 
breach  of  obligation.  When  arrears  of  assessment 
are  levied  by  sale,  then  s.  56  of  the  Land  Revenue 
Code  (Bombay  Act  V  of  1879)  in  pursuance  of  an 
obvious  policy,  empowers  the  Collector  to  sell 
**  freed  from  all  tenures,  incumbrances  and  rights 

created  by  the  occupant or  any  of  his  predeces- 

sors-in-title  or  in  anywise  subsisting  against  such 
occupants."  Should  the  Collector  otherwise  dis- 
pose of  the  occupancy,  the  section  affords  no  such 
protection,  and  the  legal  relations  must  be  deter- 
mined by  reference  to  the  ordinary  law.  So 
judged,  the  effects  of  a  forfeiture  and  the  subse- 
quent acquisition  of  the  forfeited  property  are  sub- 
ject to  the  control  of  equities  arising  out  of  the  con- 
duct of  the  parties.  Balkrishna  Vasudev  v. 
Madhavrav  Narayan,  I.  L.  JR.  5  Bom.  73,  followed. 
Amolak  Baneohand  v.  Dhondi  fl906) 

I.  L.  R.  30  Bom.  466 

FORFEITURE  OF  PROPERTY. 

See    Absconding    Offender. 

See  Act  of  State         .    12  B.  L.  R.  167 

See  Bombay  Land  Revenue  Act,  s.  153. 
I.  Ii.  R.  16  Bom.  455 

See     Bombay     Revenue     Jurisdiction 
Act,  s.  4     .      I.  L.  R.  16  Bom.  455 

See  Confiscation. 

I.  Ii.  R.  34  Gale.  986 

See  Hindu  Law — 

Inheritance — Divesting  of.  Ex- 
clusion FROM,  and  Forfeiture 
OF,  Inheritance  ; 

Widow — Disqualifications. 

See  Hindu  Law — Maintenance — Right 
to    Maintenance — Widow. 

12  B.  L.  R.  238 

I.  Ii.  R.  1  Bom.  559 

I.  L.  R.  9  Bom.  108 

I.  Ii.  R.  15  All.  382 

I.  Ii.  R.  17  Mad.  392 

See  Hindu  Law — Widow — Power  of 
Widow — 'Power  of  Disposition  or 
Alienation     .        I.  L.  R.  1  All.  503 

See  Landlord  and  Tenant — Ejectment. 

9  C.  W^.  N.  928 

See  Landlord  and  Tenant — Forfeiture. 

See  Lease — Construction. 

I.  Ii.  R.  17  Gale.  826 
I.  Ii.  R.  20  Gale.  273 

See  Mesne  Profits — Right  to  and  Lia- 
bility for     .         .      2  Agra  Mis.  6 

See  Payment  into  Court. 

I.  Ii.  R.  25  Mad.  535 

See  Right  of  Occupancy — Loss  or 
Forfeiture  of  Right. 

See  Transfer  of  Property  Act  (IV 
OP  1882),  s.  111. 

I.  L.  R.  35  Gale.  807 


FORFEITURE  OF  PROPERTY— cowfeZ. 

See    Will — Construction. 

I.  Ii.  R.  20  Gale.  15 

of  rebel's  property. 

See  Limitation — Act  IX  of  1859,  s.  20. 

1.  Gonfiscation  — Absconding  of- 
fender— Beng.  Reg.  XI  of  1796,  sale  under — 
Construction  of  Regulation.  Regulation  XI  of  1796, 
being  a  highly  penal  statute,  should  be  construed 
strictly.  As  it  makes  no  express  provision  for  the 
case  of  joint  proprietors  of  land,  or  persons  jointly 
holding  a  sudder  farm  of  land,  in  the  absence  of  clear 
words  indicating  such  an  intention,  it  cannot  be 
assumed  that  the  Legislature  intended  to  authorize 
the  confiscation  of  the  property  of  any  person  other 
than  the  delinquent.  A  sale  under  Regulation  XI 
of  1796  does  not  extinguish  under- tenures  or  incum- 
brances created  by  the  delinquent  or  those  through 
whom  he  claims.  Juggomohun  Bukshee  v.  Roy 
Mothooranath    Chowdhry 

7  W.  R.  P.  C.  18  :  11  Moo.  I.  A.  223 


2. 


Forfeiture     against      some 


members  of  joint  Hindu  family — Beng.  Reg, 
XI  of  1796.     Under  Regulation   XI  of   1796,   the 
Governor  General  in  Council  could  pronounce  an 
order  of  confiscation  in  cases  of   persons    charged 
with  offences   of  a   criminal  nature   who   should 
abscond  or  conceal  themselves  so  as  not  to  be  found 
upon  process  issued  against  them. .  After  the  issuing 
of  the  attachment  by  the  Court  and  the  subsequent 
declaration  of  forfeiture,  everything  previous  to  the 
attachment    must    be     presumed    to    have    been 
regularly  and  legally  done,  unless  such  presumptions 
were   rebutted   by   sufficient  evidence.     Where  a 
forfeiture  under  Regulation  XI  of  1796  was  declared 
against  three  or  four  brothers  constituting  a  joint 
undivided  Hindu  family :   Held,  that  the  forfeiture 
did  not  enure  for  the  benefit  of  the  fourth  brother, 
nor  did  it  affect  the  rights  of  the  fourth  brother,  who 
was  entitled  to  his  fourth  share  in  all  the  ancestral 
property  of  the  family,  and  that  the  widow  of  the 
ancestor  was  also  entitled  to  maintenance.     Golab 
KooNWAR  V.  Collector  of  Benares 

7  W.  R.  P.  G.  47  :  4  Moo.  I.  A.  246 


3. 


Gonfiseation  of  rebel's  pro- 


perty— Seizure  and  attachment  under  Acts  XXV 
of  1857  and  IX  of  1859.  The  procedure  in 
regard  to  the  seizure  and  attachment  of  property 
under  Act  XXV  of  1857,  and  the  adjudication  of 
claims  to  such  property  under  Act  IX  of  1859, 
pointed  out.  Held,  that  it  is  not  incumbent  on  a 
party  aggrieved  by  acts  done  under  these  laws  to 
bring  a  suit  at  all ;  but  if  he  brings  a  suit,  it  must 
be  brought  within  a  year  of  the  attachment  or 
seizure  complained  of.  A  seizure  within  the 
meaning  of  s.  20,  Act  IX  of  1859,  is  such  a  taking 
possession  of  the  property  forfeited  as  is  referred 
to  in  s.  7,  Act  XXV  of  1857,  not  merely  formal  but 
actual.    Byjnath  Singh  v.  Solano 

14  W.  R.  114 


4. 


Attachment  against  forfeited 


property— -4c<  XXV  of  1857 — Priority  to  Govern- 

6x2 
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FORFEITUEE  OF  PROPERTY— cowfrf. 

7nent.  Judgment-creditors  having  bond  fide  at- 
tachments upon  property  at  the  time  that  the  pro- 
perty of  their  debtors  become  forfeited  to  Govern- 
ment under  Act  XXV  of  1857  are  entitled  in  priority 
to  Government.     Oodit  Dass  v.  Government 

Marsh.  259  :  2  Hay  117 

5.  Right  of  decree- 
holder.  A  decree-holder  is  not  entitled  to  have  his 
decree  satisfied  by  sale  of  the  judgment-debtor's  pro- 
perties which  have  been  confiscated  by  Government 
for  rebellion,  unless  he  can  show  that  they  were  at- 
tached in  execution  of  his  decree  before  the  confis- 
cation. An  attachment  cannot  be  presumed  to  have 
existed  or  continued  from  the  fact  that  there  was  a 
proclamation  of  sale  before  confiscation.  Radha 
BiBEE  V.  Government      .         .         .2  Hay  562 

6.  —      Withholding    of 

payment  of  annuity — Act  IX  of  1859,  s.  18.  Plaint- 
iff joined  with  the  rebels  and  took  a  leading 
part  with  them.  A  reward  was  set  upon  him  as  a 
rebel  leader,  and  after  a  time  he  was  captured. 
No  formal  proceedings  were  taken  under  ss.  2  and  7 
of  Act  XXV  of  1857  for  adjudicating  his  property 
(which  consisted  of  little  more  than  an  annuity)  to 
be  forfeited.  The  property  charged  with  the 
annuity  was  in  the  hands  of  the  Collector  as  the 
manager  under  the  Court  of  Wards.  The  annuity 
was  withheld,  and  was  no  longer  regarded  as  a 
charge  on  the  eatate,  but  was  treated  as  merged. 
Held,  that  the  mere  withdrawal  of  the  payment  of 
annuity  by  those  who  had  the  management  of  the 
estate,  which  was  charged  with  the  paj-ment,  would 
be  an  illegal  act  in  no  way  affecting  the  plaintiff's 
right ;  but  as  the  m  ithholding  of  the  payment  was 
under  the  authority  and  direction  of  the  oflicial  who 
was  authorized  to  make  attachment  of  rebels' 
property,  it  was  with  reference  to  the  nature  of  the 
property  equivalent  to  an  attachment  or  seizure, 
and  could  not  be  questioned  except  under  the  pro- 
visions of  s.  18  of  Act  IX  of  1869,  notwithstanding 
there  had  been  no  adjudication  of  forfeiture. 
Chunda  v.   Roop  Singh       .         .  3  Agra  281 


FORFEITURE  OF  PROPERTY— con«(/. 


8. 


Forfeiture  of  land  subject  to- 


7. 


Forfeiture  of  share  in  joint 


Hindu  family  property — Mitakshara  law — Act 
XXV  of  1857,  s.  3.  B  S,  the  father  of  the  plaint- 
iff and  in  possession  of  immoveable  property  sub- 
ject to  the  Mitakshara  law  inherited  from  his  ances- 
tor, was  on  the  10th  December  1857,  after  proceed- 
ings taken  under  Act  XXV  of  1867,  declared  to  be  a 
rebel,  and  it  was  ordered  that  all  his  property  should 
be  confiscated  to  Government.  On  the  16th  April 
1858,  B  S  was  arrested,  and  being  tried  and  con- 
victed on  a  charge  of  rebellion  was  sentenced  to 
death.  The  sentence  was  carried  out  on  the  21st 
April,  and  an  order  was  made  on  that  day  for  the 
confiscation  of  his  property.  In  a  suit  instituted  by 
the  plaintiff  to  recover  the  property  : — Held,  that 
B  S  had  such  an  interest  in  it  as  made  it  the  subject 
of  forfeiture  under  s.  3,  Act  XXV  of  1857,  and  the 
plaintiff  therefore  did  not,  on  the  death  of  B  S, 
become  entitled  to  his  estate.  Thakoor  Kapil- 
NATH  Sahi  v.  Government 

13  B.  li.  R.  445  ;  22  W.  R.  17 


rent — Act  XXV  of  1857 — Right  to  arrears  of 
rent  due  at  time  of  forfeiture.  Where  land  forfeited 
to  Government  b}'  a  conviction  of  the  o\\'ner  of  an 
offence  within  Act  XXV  of  1857  is  subject  to  rent, 
the  person  entitled  to  the  rent  is  not  entitled  to 
recover  arrears  due  at  the  time  of  the  forfeiture, 
either  from  the  heirs  of  the  owner  or  from  the 
Government ;  but  the  Government  is  liable  for  the 
rent  which  may  subsequent!}'  accrue.  Neelmoney 
Singh  Deo  v.  Government.  Neelmoney  Singh 
Deo  v.  Chutterdhux  Smon 

Marsh.  808  :  2  Hay  226^ 


9. 


Queen's  Proclamation,  eflFect 


of — Conviction  for  rebellion — Act  XI  of  1857, 
s.  1 — Remission  of  punishment.  Where  N  and  31 
were  convicted  of  rebellion  under  Act  XI  of  1857, 
s.  1,  and  sentenced,  the  former  to  be  transported 
for  life  and  to  have  all  his  property  confiscated  and 
the  latter  to  have  all  his  property  confiscated,  the 
sentence  of  confiscation  was  held  to  be  absolute,  and 
not  to  depend  upon  the  amount  of  punishment,  and 
the  fact  of  the  punishment  being  remitted  by  the 
Governor-General  does  not  restore  the  property. 
The  Government  having  left  the  property  of  the 
convicts  in  the  hands  of  the  Administrator- Genera  I 
as  administrator  to  the  estate  of  the  convicts' 
father  whence  it  was  derived,  in  whose  hands  it  was 
allowed  to  accumulate  pending  a  separate  litigation 
in  respect  of  that  estate,  while  it  asserted  its  right 
by  virtue  of  the  confiscation  to  other  property  of  the 
convicts  the  title  to  which  w&s  undisputed,  it  was 
held  that  the  Government  had  sufficiently  declared 
and  acted  upon  its  intention  to  enforce  the  confisca- 
tion. The*  Queen's  proclamation  of  amnesty 
(November  1868),  coming  after  the  conviction  and 
confiscation,  had  not  the  effect  of  re- vesting  in  the 
convicts  the  property  confiscated.  Held,  also,  that 
the  property  in  question,  being  Government  paper, 
was  liable  to  confiscation  ;  and  lastly,  that  N^s 
widow  was  not  entitled  to  maintenance  out  of  the 
property  confiscated  by  the  State.  Gunga  Baee 
V.   Hogg     ...      2  Ind.  Jur.  N.  8. 124 


10. 


Retrospective  effect  of  for- 


feiture after  conviction — A ttachment  in  exrcu- 
tion^Act  XI  of  1857,  s.  1— Penal  Code,  s.  121. 
In  execution  of  a  decree  against  the  defendant,  the 
plaintiff,  on  /17th  July  1871,  attached  certain  pro- 
perty in  Calcutta  belonging  to  the  defendant.  On 
26th  July  1871,  the  defendant  was  convicted,  under 
8.  1  of  Act  XI  of  1857  and  also  under  s.  121  of  the 
Penal  Code,  of  abetting  the  waging  of  war  against 
the  Queen,  and  sentenced  to  transportation  for  life 
and  forfeiture  of  all  his  property.  The  offence  for 
which  he  was  convicted  was  committed  in  Septem- 
ber 1861.  Held,  that  the  forfeiture  took  effect  from 
the  date  of  the  commission  of  the  offence,  and  there- 
fore any  attachment  subsequently  made  was 
invalid.     Ganeshlall  v.    Amir   Khan 

8  B.  Ii.  R.  83  :  17  W.  R.  80 

IL Effect  of  forfeiture— Con/iJ»- 

cation  under  Act  X  of  1858.     The  confiscation  of 
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a  village  under  Act  X  of  1858  cancels  the  rights  of 
the  tenants,  and  the  fact  that  they  were  permitted 
to  retain  their  holding  on  rent  and  enjoy  the  produce 
of  the  trees  for  some  years  subsequent  to  the  confis- 
cation, does  not  revive  the  rights  which  are  abso- 
lutely avoided  by  the  confiscation.  Teekum 
Singh  v.  Dullo       ...         2  Agra  324 


12. 


Act  X  of  1858- 


Power  of  Government  to  cancel  tenures  and  eject 
raiyats.  Act  X  of  1858  gave  Government  the  power 
as  to  landed  property  acquired  by  confiscation  there- 
under (if  it  thought  fit  to  exercise  it)  of  ejecting 
raiyats.  As  to  under-tenures,  the  words  are  of  still 
stronger  import.  But  it  must  be  held  rather  to  con- 
fer a  power  to  cancel  than  absolutely  and  without 
act  done  to  annul  the  tenures.  Doorga  Pershad 
V.  ZORAWUR  .  .  .        2  N.  W.  75 


13. 


Act  X  of   1858, 


s.  7 — Under-tenures.  The  Legislature  did  not 
intend  to  include  in  the  term  "  under-tenures,"  in 
s.  7  of  Act  X  of  1858,  the  holdings  of  raiyats,  but 
•employed  that  term  in  the  sense  in  which  it  is  com- 
monly used  in  this  part  of  India,  as  applying  to 
.tenures  of  a  proprietary  character  inferior  to  the 
-zamindari,  but  superior  to  the  khastkaree  tenure. 
€onsequently  such  holdings  were  by  that  Act  made 
voidable,  but  not  absolutely  void.  The  power  of 
avoiding  such  holdings  expired  with  the  Act. 
Basit  Ali  v.  Man  Singh     .         .     2  M".  W.  140 


14. 


Procedure    in  forfeiture— 


Oriminal  Procedure  Code,  1861,  ss.  131,  132.  The 
procedure  prescribed  in  ss.  131  and  132  of  Act 
XXV  of  1861  must  be  followed  before  an  order  con- 
fiscating property  is  made.  Behary  Shaha  v. 
NuBBY  Khan      .         .         .  9  W.  R.  Or.  13 


15. 


Evidence    of    forfeiture- 


Order  of  confiscation — Attachment,  evidence  of. 
An  order  of  confiscation  or  an  order  sanctioning  con- 
fiscation is  not  equivalent  to  an  actual  confiscation 
by  way  of  attachment  or  seizure.  A  list  of  con- 
fiscated houses  is  not  by  itself  proof  of  actual 
attachment.     Deo  Karun  v.  Mahomed  Ali  Shah 

3  N.  W.  328 


16. 


__  Power  of    Magistrate    to 


seize  property  of  convict.  A  Magistrate  has 
no  power  to  seize  the  property  of  a  person  convic- 
ted where  he  has  not  been  directed  to  pay  a  fine. 
Anonymous  ...      4  Mad.  Ap.  28 

17, Charges  on  forfeited  pro- 

J)erty — Debts  and  liabilities.  General  debts  and 
liabilities  are  not  charges  against  property  forfeited 
upon  conviction  of  felony.  Hurry  Doss  Banerjee 
v.  Hogg      ...        1  Ind.  Jur.  O.  S.  86 

18. ^  Offences  for  -whicli  for- 
feiture may  be  enforced — Penal  Code,  s.  62. 
S.  62  of  the  Penal  Code,  which  provides  for  for- 
feiture of  property  of  offenders,  limits  it  to  cases 
where  the  parties  shall  have  been  transported  or 
sentenced  to  imprisonment  for  at  least  seven  years. 
^UEEN  V.   Kripamoyee   Chassanee 

8  W.  B.  Cr.  35 
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19. 


Penal    Code, 


s.  62.  Where  a  zamindar  was  convicted  of  wrong- 
fully keeping  in  confinement  a  kidnapped  person, 
and  was  sentenced  to  transportation  by  the  Sessions 
Judge,  who  added  a  sentence  of  forfeiture  of  the 
rents  and  profits  of  the  prisoner's  estates  under 
s.  62  of  the  Penal  Code,  the  High  Court  set  aside  the 
sentence  under  s.  62  as  too  severe.  That  sentence 
should  be  inflicted  for  offences  of  the  most  atrocious 
kind,  or  for  offences  committed  under  the  most 
aggravated  circumstances.  Queen  v.  Mahomed 
Akir  alias  Totah  Meah      .       12  W.  B.  Cr.  17 


20. 


Indian      Penal 


Code,  ss.  62  and  406 — Criminal  breach  of  trust — 
Sentence.  Held,  that  the  special  sentence  provided 
for  by  s.  62  of  the  Indian  Penal  Code  is  a  sentence 
which  should  only  be  inflicted  in  rare  cases-— those 
in  which  crimes  of  an  atrocious  nature  are  exposed 
or  in  which  offences  have  been  committed  under 
aggravated  circumstances.  Queen  v.  Mahomed 
Akhir,  12  W.  R.  Cr.  17,  followed.  Emperor  v. 
Amrit  Lal  (1906)     .         .     I.  Ii.  R.  29  All.  25 


21. 


Sale  of  forfeited  property — 


Condition  of  sale — Act  of  State — Bight  of  suit 
against  Government.  Where  a  sale  of  landed  pro- 
perty, which  has  been  executed  by  the  Government, 
was  made  by  Government  without  any  restriction 
being  attached  to  the  original  notice  of  sale,  which 
stated  that  the  highest  bidder  was  to  be  the  pur- 
chaser:— Held,  that  the  Government  could  not, 
subsequent  to  the  bid  and  the  deposit  of  the  earnest - 
money,  impose  any  condition,  but  was  bound  to 
make  over  possession  irrespective  of  the  character  of 
the  highest  bidder.  In  selling  the  property  of  rebels 
which  it  had  confiscated,  the  Government  does  not 
perform  an  act  of  State,  but  stands  in  the  situation 
of  an  individual  selling  his  property  by  auction,  and 
a  suit  may  therefore  be  properly  brought  against  the 
Government  by  the  purchaser,  if  the  Government 
refuses  to  give  up  possession  or  transfer  the  posses- 
sion to  another.     Sheo  Lall  Bohree  v.  Mahomed 

13  W.  R.  P.  O.  4 


22. 


Sights  of  auc- 


tion-purchaser. Rights  acquired  by  a  purchaser  at 
auction  from  Government  of  the  confiscated  pro- 
perty of  a  rebel  cannot  be  defeated  or  lessened  by 
any  subsequent  act  of  the  Government.  Eshree 
Pershad  v.  Debee  Churn     .  2  N.  W.  470 


23. 


Order     for     confiscation 


passed  subsequently  and  not  at  time  of 
conviction.  When  a  person  has  been  tried  and 
convicted  in  the  Court  of  a  Special  Commissioner,  an 
order  of  confiscation  of  his  property  should  be  made 
at  the  time  of  the  trial,  and  not  subsequently. 

IZZUTTOOLNISSA   BeEBBE   V.    HUSNA   KOOUR 

1  N.  W.  101  :  Ed.  1873, 151 

24.  Order  of    confiscation  by 

independent  Chief — Cognizance  by  Ertglish 
Courts — Proof  of  confiscation.  Where  the  Chief  of 
an  independent  State,  exercising  the  sovereign 
power  q|that  State  within  its  territories,  confiscates 
property  within  those  territories,  the  confisoatioD 
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must  be  respected  by  English  Courts  of  Justice. 
The  fact  of  such  confiscation,  if  disputed,  must  be 
ascertained  by  the  Court  in  the  same  manner  as  are 
all  other  facts  which  are  in  issue  between  the  part- 
ies. Shoay  Att  v.  Shoay  Doang  .  14  W.  R.  218 

25.  - Order  of  forfeiture,  irre- 
gularity in  making — Criminal  Procedure  Code^ 
1861,  s.  184.  An  order  of  forfeiture  imder  s.  184, 
Code  of  Criminal  Procedure,  if  substantially  legal 
cannot  be  disturbed  for  an  immaterial  error  of  pro- 
cedure. Baijoo  Boul  v.  Gitgtjn  Misseb.  Queen 
V.  GuGUN  Misseb     .  i      .  8  W.  R.  Cr.  61 

Lands  attached 


26. 


under  s.  146  of  the  Code  of  Criminal  Procedure,  1898, 
can  never  be  forfeited  to  the  Government.  Rajah 
OF  Venkatagibi  v.  Iskapalli  Stjbbiah  (1902) 

I.  L.  R.  26  Mad.  410 

27.  —    Parlakimidi,  zamindari  of 

— Forfeiture — Re-grant — Maliahs  or  hill  tracts, 
retained  by  Government — Bisovees  service  tenure 
holders  under  Government — Nature  of  tenure — Kat- 
tuhadi  or  quit  rent — Savaras,  inhabitants  of  hill 
tracts,  position  of — Zamindari  charged  with  payment 
of  Tcattubadi — Ownership,  if  passed  to  zamindar — 
Adverse  possession — Acquiescence  under  mistake — 
Estoppel—Evidence  Act  (/  of  1872),  s.  115.  Prior 
to  the  forfeiture  by  Government  of  the  Parla- 
kimidi zamindari  in  1800,  the  Maliahs  (certain  hill 
tracts  to  tte  north  of  the  zamindari)  formed  part 
of  the  zamindari.  The  inhabitants  of  these  hill 
tracts,  the  Savaras,  were  once  a  turbulent  people 
and  in  order  to  control  them  and  to  defend  the 
passes  to  the  plains,  the  country  was  divided  into 
Muttas  or  forts  and  each  placed  under  the  control  of 
a  local  chief  or  Bisoyee.  The  Bisoyees  held  the 
Muttas  on  a  mere  service  tenure  paying  an  annual 
sum  to  the  zamindar  by  way  of  kattubadi  or  quit- 
rent — an  arrangement  not  unlike  that  which 
prevails  in  other  hill  tracts  in  India.  In  1802,  the 
zamindari  of  Parlakimidi  was  re-granted  to  the 
zamindar  in  permanent  settlement,  but  Govern- 
ment advisedly  retained  possession  and  control  of 
the  "  lands  held  by  the  Bisoyees. ' '  Held,  that  by  this 
and  similar  expressions  were  meant  the  entire 
Muttas,  which  made  up  the  Maliahs  and  not  merely 
the  lands,  under  the  direct  cultivation  of  the 
Bisoyees,  inasmuch  as  the  benefits  enjoyed  by  them 
included  not  only  those  lands,  but  also  fees  and  other 
dues  received  by  them  from  the  Savaras  throughout 
the  whole  of  the  Muttas.  Held,  further,  that  the 
proprietary  right  in  the  Maliahs  did  not  pass  to  the 
zamindar,  when  the  Maliahs  were  again  placed 
under  the  control  of  the  zamindar  in  1823  and  the 
Bisoyees  required  to  pay  their  quit-rent  through 
him,  and  when  again  in  1825,  in  consideration  of  a 
grant  to  the  zamindar  of  certain  villages  situated 
outside  theMaliahs,  the  zamindari  was  charged  with 
the  tribute  payable  by  the  Bisoyees  to  Government. 
From  1830  to  1890  the  zamindari  had  been 
managed  by  the  Court  of  Wards.  During  the  whole 
or  a  part  of  this  period  the  Court  of  Wards  worked 
the  forests  of  the  Maliahs  for  the  benefit  of  the 
zamindari  in  the  mistaken  belief  that  it  belonged  to 
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the  zamindari,  and  other  Government  officials 
acquiesced  therein.  The  Government  officials 
under  the  same  mistake  also  encouraged  the  ex- 
penditure of  zamindari  funds  upon  the  making  of 
roads  in  the  MaliaJis.  But  on  the  first  occasion 
that  a  claim  of  ownership  was  distinctly  put  for- 
ward by  the  zamindar  it  was  repudiated  by  Govern- 
ment. Held,  that  the  Courts  in  India  were  right  in 
holding  that  the  zamindar  had  failed  to  make  out  a 
title  by  adverse  possession.  Also,  that  these  fact« 
did  not  estop  the  Government  from  claiming  owner- 
ship of  the  Maliahs.  Gouea  Chandba  Gajapati 
Naeayana  Deo  Mahabajaulfn  Gabu  v.  Secbe- 
TABY  OF  State  fob  India  (1905) 

L  li.  R.  28  Mad.  130 

9  C.  W.  N.  553 

L.  R.  32  I.  A.  53 


28. 


Forfeiture    of    tenancy — 


Ejectment — Co-lessors — Suit  for  ejectmeiit  by  one  set  of 
co-lessors— Transfer  of  Property  Act  {IV  of  1882),  s. 
111.  In  a  suit  for  ejectment  by  one  set  of  co-lessors 
on  the  ground  that  the  principal  defendants  have  for- 
feited their  rights  as  tenants,  under  s.  Ill  of  the 
Transfer  of  Property  Act,  having  denied  the  title  of 
the  plaintiffs  in  a  previous  rent  suit :  Held,  that, 
though  all  the  present  plaintiffs  were  not  parties  to 
the  previous  rent  suit,  inasmuch  as  the  said  defend- 
ants not  only  denied  the  existence  of  the  relation  of 
landlord  and  tenant  between  them  and  the  then 
plaintiffs,  but  set  up  a  third  party  as  their  landlord 
in  respect  of  the  disputed  land,  they  incurred  a  liabil- 
ity to  have  their  tenancy  forfeited.  Held,  further, 
that  though  in  England  any  joint  tenant  may  put  an 
end  to  his  demise  as  far  as  it  operates  on  his  own 
share,  whether  his  companions  join  him  in  putting 
an  end  to  the  whole  lease  or  not,  yet  according  to  the 
decisions,  the  relation  created  by  contract  with 
several  joint  landlords  continues,  until  there  exists  a 
new  and  complete  volition  to  change  it.  Where 
therefore  the  relation  of  joint  landlords  continues, 
the  tenancy  of  the  lessees  cannot  be  put  an  end  to, 
except  by  all  lessors  acting  together.  Ebrahim  Pir 
Mahomed  v.  Cursetji  SHrabji  De  Vitre,  I.  L.  R. 
11  Bom,  644,  explained  ;  Fayj  Dhali  v.  Aftahuddin 
Siriar,  6  C.  W.  N.  575 ;  Ramgati  Mohurer  v. 
Pran  Hari  Seal,  3  C.  L.  J.  201,  and  Ra7n  Lochi 
Koeri  v.  Herbert  CoUingridge,  11  C.  W.  N.  397, 
distinguished.  Held,  also,  that  the  rule  is  different 
in  the  ca.se  of  trespassers  and  in  the  case  of  tenants, 
when  khas  possession  is  not  sought  for.  Radha 
Proshad  Wasti  v.  Esuf,  I.  L.  R.  7  Cak.  414  ;  Haren- 
dra  Narain  Singh  Chowdhry  v.  Moran,  I.  L.  R.  15 
Calc.  40,  and  Kamal  Kumari  Chowdhurani  v.  Kiran 
Chandra  Roy,  2  C.  W.  N.  229,  referred  to.  Gopal 
Ram  Mohuei  v.  Dhakeswab  Pebsiiad  Nabain 
Singh  (1908)       .  I.  L.  R.  35  Calc.  807 


FORGED      DOCUMENT, 

GENUINE. 

See  FoBGEBY     . 


USING       AS 


11  C.W.N.  838 


forged  indorsement — 


See    Negotiable    Instbument. 

I.  L.  R.  36  Calc.  23»' 
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PORGERY. 

See 

Appeal   ] 

CEDURE       . 

See  Charge— 

See 

Cheating 

See 

Criminal 

IN   Criminal  Cases — Pro- 
B.  L.  R.  Sup.  Vol.  426 

-Form  op  Charge. 

I.  L.  R.  28  Calc.  434 
I.  L.  R.  30  Calc.  822 

.  I.  L.  R.  12  Mad.  114 

Procedure   Code. 

8  C.  W.  K".  643 

See  HuNDi — Endorsement. 

5  C.  W.  N.  313 

See  Penal  Code     .        8  C.  W.  N.  278 
I.  L.  R.  28  All.  358 

See  Sanction  for  Prosecution — Discre- 
tion   IN    GRANTING    SANCTION. 

I.  Ii.  R.  29  Calc.  887 

See  Will — Validity  op  Will 

6  C.  W.  N.  787 
—  abetment  of— 

See  Attempt  to  commit  Oppence. 

I.  L.  R.  16  All.  409 

committal  by  Civil  Court  for — 


See  Criminal  Proceedings. 

I.  Ii.  R.  16  Bom.  729 
I.  L.  R.  18  Bom.  581 

See  Sanction  por  Prosecution — Power 
TO   grant   Sanction. 

1.  Requisites  for  offence — Penal 

Code,  s.  29 — False  document.  To  constitute  the 
offence  of  forgery,  the  simple  making  of  a  false  docu- 
ment is  sufficient.  It  is  not  necessary  that  the  docu- 
ment should  be  published  or  made  in  the  name  of 
a  really  existing  person.  A  writing  which  is  not 
legal  evidence  of  the  matter  expressed  may  yet  be 
a  document  within  the  meaning  of  s.  29  of  the 
Penal  Code,  if  the  parties  framing  it  believed  it  to 
be,  and  intended  it  to  be,  evidence  of  such  matter. 
Queen  v.  Shifait  Ali 

2  B.  L.  R.  A.  Cr.  12  :  10  W.  R.  Cr.  61 


2. 


Penal    Code,    ss. 
Code,  1889,8.195. 


463,  467 — Criminal  Procedure 
The  word  ' '  forgery  ' '  is  used  as  a  general  term  in 
s.  463  of  the  Penal  Code  (Act  XLV  of  1860) ;  and 
that  section  is  referred  to  in  a  comprehensive  sense 
in  s.  195  of  the  Criminal  Procedure  Code  (Act  X  of 
1882)  so  as  to  embrace  all  species  of  forgery,  and 
thus  includes  a  case  falling  under  s.  467  of  the  Penal 
Code.     Queen-Empress  v.   Tulja 

I.  L.  R.  12  Bom.  36 

3.  "  Valuable  security  ''—Settle- 
ment of  accounts — Penal  Code,  s.  30.  A  settlement 
of  accounts  in  writing,  though  not  signed  by  any 
person,  is  a  "  valuable  security  ' '  within  the  defini- 
tion of  s.  30  of  the  Penal  Code.  Ex  parte  Kapa- 
lavaya  Saraya      ...  2  Mad.  247 


4. 


Copy  of  lease- 


Penal  Code,  ss.  30,  467.  A  copy  of  a  lease  is  not  a 
valuable  security  within  the  meaning  of  s.  30 
of  the  Penal  Code,  and  therefore  a  conviction  under 
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s.   467  for  fabricating  such  a  document  cannot 
be  supported.     Reg.  v.  Khusal  Heraman 

4  Bom.  Cr.  28 


5. 


Deed  of  divorce 

A  deed  of  divorce  is  a  "  valu- 
the  meaning  of  s.  30  of 


— Penal  Code,  s.  30. 

able  security"   within  tne  meanmg  of  s. 

the  Penal  Code.     The  presenting  of  a  forged  docu 

ment  of  such  a  nature  for  registration,  and  obtaining 

registration,   would   be    "using"    within   s.    471 

of  that  Code.     Queen  v.  Azimoodeen 

11  W.  R.  Cr.  15 


6. 


Sanad — Penal 


Code,  ss.  24,  25,  464,  467,  471— Using  as  genuine  a 
forged  document  with  intent  to  defraud — Sanad 
conferring  a  title  of  dignity.  The  accused,  in  order 
to  obtain  a  recognition  from  a  settlement  officer 
that  they  were  entitled  to  the  title  of  "  Luskur," 
filed  a  sanad  before  that  officer  purporting  to 
grant  that  title.  This  document  was  found  not  to 
be  genuine.  The  Sessions  Judge  convicted  the 
accused  under  ss.  471,  464  of  the  Penal  Code. 
Held,  on  appeal,  that,  even  supposing  the  accused 
had  used  the  document  knowing  it  not  to  be 
genuine,  they  could  not  be  found  guilty,  as  the 
intention  of  the  accused  was  not  to  cause  wrong- 
ful gain  or  wrongful  loss  to  any  one  r  their 
intention  being  to  produce  a  false  belief  in  the 
mind  of  the  settlement  officer  that  they  were 
entitled  to  the  dignity  of  ' '  Luskur, ' '  and  that  this 
could  not  be  said  to  constitute  ' '  an  intention  to 
defraud."  A  sanad  conferring  a  title  of  dignity  on 
a  person  is  not  a  valuable  security  within  the 
meaning  of  the  Penal  Code.  Jan  Mahomed  v. 
Queen-Empress,  Waris  Meah  v.  Queen-Empress 

I.  L.  R.  10  Calc.  584 


7. 


Using 


forged   document— 

Copy  of  document,  production  of.  A  person  may  be 
convicted  of  using  as  genuine  a  document  which  he 
knew  to  be  forged,  though  he  in  the  first  instance 
produced  only  a  copv  of  it.     Queen  v.  Nujum  Ali 

6  W.  R.  Cr.  41 


8. 


-  Intention,  proof  ot— Making 
A  conviction  for  forgery  under  the 


false  document. 

Penal  Code  cannot  be  had  unless  it  is  proved  that  the 
accused  himself  made  a  document,  or  part  of  a  docu- 
ment, with  the  intention  of  causing  it  to  be  believed 
that  such  document,  or  part  of  a  document,  was 
made  by  the  authority  of  a  person  by  whose 
authority  he  knew  that  it  was  not  made.  Queen  v. 
Ramgopal  Dhur       .         .         .  10  "W.  R.  Cr.  7 

9.  False    assertion    of   title — 

Dishonest  and  fraudulent  intent.  A  prosecutor  in  a 
case  of  forgery,  in  order  to  establish  that  a  title  has 
been  asserted  with  a  fraudulent  or  dishonest  intent, 
must  show  that  the  accused  had  no  reasonable 
ground  for  asserting  the  title,  and  that  accused 
asserted  the  title  dishonestly  or  fraudulently  in  the 
sense  in  which  these  terms  are  used  in  the  Penal 
Code.     Queen  v.  Kishen  Pershad 

2  M*.  W.  202 


10. Attempting  to   use  fabri- 
cated   evidence — Knotvledge  of    forgery — Inten' 
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lion  to  use  fabricated  evidence.  Where  a  prisoner 
produced  as  evidence  an  account  book,  one  page  of 
which  had  been  fraudulently  abstracted  and  another 
substituted  for  it: — Held,  that  he  was  not  guilty  of 
the  offence  of  attempting  to  use  as  genuine  fabri- 
cated evidence,  unless  he  knew  of  the  forgery  and 
intended  to  use  the  forged  evidence  for  the  purpose 
of  affecting  the  decision  on  the  point  at  issue  when 
the  book  was  tendered.  Queen  v.  Modhoosoodun 
Shaw 7  W.  R.  Cr.  23 


11. 


Intention      to     defraud— 


Wrong fvl  gain  or  wrongful  loss — Avoidance  of 
litigation.  A  signed  B^s  name  to  petitions  pre- 
sented by  C  to  the  mamlatdar  requesting  his  sum- 
mary assistance,  under  Regulation  XVII  of  1827, 
for  the  recovery  of  rents  from  B^s  tenants.  Held, 
that,  even  if  A  had  no  authority  from  B  to  sign  his 
name  and  if  A  wished  to  deceive  the  mamlatdar 
into  the  belief  that  it  was  B  himself  who  had  signed 
the  petitions,  still,  if  there  had  been  no  intention  to 
defraud  any  body,  or  if  no  Avrongful  gain  or  wrongful 
loss  could  have  been  caused  to  ^  or  jB,  -4's  act  did 
not  constitute  forgery  Avithin  the  meaning  of  the 
Penal  Code.  Avoidance  of  litigation  is  no  wrongful 
loss  to  Government.     Reg.  v.  Bhavanishankar 

11  Bom.  3 


12. 


—  Intention    to  injure — Penal 


Code,  s.  463.  To  constitute  the  offence  of  forgery  ss. 
defined  by  s.  463  of  the  Penal  Code,  it  is  not  suffi- 
cient to  prove  that  in  making  the  document  in 
respect  of  which  the  offence  is  charged,  the  accused 
knew  that  the  document  might  injure,  but  it  must  be 
proved  that  it  was  his  intention  that  it  should  injure 
another.     Feda  Hossein  v.   Empress 

10  C.  li.  R.  184 


13. 


Forgery   of  copy  of  docu- 


ment— Penal  Code,  s.  463.  The  forgery  of  the 
copy  of  a  document  for  the  purpose  of  the  same  be- 
ing used  in  evidence  comes  within  the  definition  of 
forgery  as  contained  in  s.  463  of  the  Penal  Code. 
EssAN  Chunder  Dutt  v.  Prannauth  Chowdhry 
W.  R.  F.  B.  71  Marsh.  270  :  2  Hay  236 


14. 


Unauthorised  use  of  name 


as  agent — Signing  vakalatnamah  in  name  of 
decree-holders.  The  signing  of  a  vakalatnamah  in 
the  name  of  co-decree-holders  without  their 
authority  to  do  so,  and  delivering  it  to  a  vakil,  w  th 
instructions  to  file  a  petition,  stating  that  the  debt 
had  been  satisfied,  and  praying  that  the  case  may 
be  struck  off  the  file,  is  forgery  \vithin  the  meaning 
of  8.  463  of  the  Penal  Code.  Queen  v.  Gyanee 
Ram e  W.  R.   Cr.  78 

15.  Antedating  a  document — 

Penal  Code,  ss.  463,  464.  Where  a  prisoner,  who 
appealed  to  the  Commissioner  from  an  order  of  an 
assessor  under  Act  XXI  of  1867,  filed  stamp  paper 
for  a  copy  of  the  assessor's  decision  after  the  period 
of  appeal  had  elapsed,  but  on  appeal  averred  that  he 
filed  the  stamp  paper  before  the  time  for  appealing 
had  elapsed,  and  fraudulently  obtained  a  certificate 
to  that  effect  which  was  antedated,  it  was  held  that 
ehe  was  guilty  of  having  abetted  the  commission  of 
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forgery  of  a  document  within  s.  463  and  cl.  1, 
s.  464  of  the  Penal  Code.  Queen  v.  Sookmoy 
Ghose       •        .        .        .        10  W.  R.  Cr.  23 


16. 


Falsification    of  record  in 


order  to  conceal  negligence — Fraud — Penal 
Code  iXLV  of  1860),  ss.  463,  464.  Falsification  of 
a  record  made  in  order  to  conceal  a  previous  act  of 
negligence  not  amounting  to  fraud  does  not  amount 
to  forgery  within  the  meaning  of  ss.  463  and  464  of 
the  Penal  Code  (Act  XLV  of  1860).  Empress  v. 
Shankar  .     .         .         .      I.  Ij.  R.  4  Bom.  657 

17.  Falsification     of    book  to 

conceal  frauds  committed — Penal  Code, 
ss.  463,  466.  The  subsequent  falsification  of  a  roz- 
namcJia  book  kept  in  the  office  of  a  Deputy  Inspec- 
tor of  Schools  by  the  mohurrir  in  charge  thereof,  for 
the  purpose  of  concealing  frauds  previously  com- 
mitted, merely  with  a  view  to  avoid  disgrace  and 
punishment,  held  not  to  fall  within  the  definition  of 
forgery  as  given  in  the  Penal  Code.  Queen  v. 
Jaoeshur    Pershad     .         .         .     6W.W.  56 


18. 


Proof       of       deception — 


Making  false  document — Penal  Code,  s.  464.  It 
must  be  proved  that  the  accused  practised  decep- 
tion, so  as  to  prevent  a  person  from  knowing  the 
nature  of  the  document  before  the  accused  can  be 
found  guilty  under  s.  464  of  the  Penal  Code  of 
making  a  false  document.  Queen  i\  Nujee- 
BUTOOLLAH   .  .  .  .       9  W.  R.  Cr.  20 


19. 


False  entries    in    account 


book — Penal  Code,  s.  464.  The  prisoner  made 
certain  entry  in  his  ledger,  which  consisted  of  rough 
loose  sheets,  showing  that  certain  sums  of  money 
had  been  repaid  to  the  prosecutor,  which,  in  fact, 
had  not  been  repaid.  Held,  that  the  prisoner  was 
guilty  of  forgery  under  s.  464  of  the  Penal  Code. 
Anonymous       .         .         1  Ind,  Jur.  N.  S.  46 


20. 


-  Ignorance  of  contents  of 


document — Penal  Code,  s.  464 — Absence  of  decep- 
tion.  Where  the  accused,  a  mohun*ir  in  a  registry 
office,  was  charged  with  making  false  endorse- 
ments of  registration  on  the  back  of  certain  deeds» 
which  endorsements  were  signed  by  the  Registrar,  it 
was  held  that,  before  he  could  be  convicted  of 
forgery  under  part  3,  s.  464,  Penal  Code,  it  must  be 
shown  that  the  Registrar,  in  consequence  of  decep- 
tion practised  upon  him  by  the  accused,  did  not 
know  the  contents  of  the  document  he  was  signing. 
Queen  v.  Dwarkanath  Ghose 

20  W.  R.  Cr.  49 


21. 


Misrepresentation  in  docu- 


ment by  false  description — Penal  Code,  s.  464. 
A  misrepresentation  by  false  description  of  one's 
position  in  life  falls  under  the  heading  of  cheating, 
and  not  under  that  of  forgery.  Where,  therefore, 
a  document  purported  to  have  been  signed  by  O  L, 
a  patwari,  and  it  was  said  that  it  had  been  signed  by 
O  L,  but  at  a  time  when  O  L  was  not  a  patwari, 
it  was  held  that  the  document  was  not  a  forgery 
within  s.  464  of  the  Penal  Code.  Joy  Kurn 
Singh  v.  Man  Patuck     .  .  21  W.  R.  Cr.  41 


I 
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22. 


Fabricating  false  evidence 


— Penal  Code,  ss.  192  and  464 — Alteration  of  date 
of  document.  Where  the  date  of  a  document,  which 
would  otherwise  not  have  been  presented  for  regis- 
tration within  time,  is  altered  for  the  purpose  of 
getting  it  registered,  the  offence  committed  is  not 
forgery,  where  there  is  nothing  to  show  that  it  was 
done  ' '  dishonestly  or  fraudulently  ' '  within  cl.  2, 
s.  464  of  the  Penal  Code,  but  fabricating  false 
evidence  within  s.  192.  In  re  Ekrab  Ai.i.  Em- 
press V.  Ekrab  Ali     .        I.  L.  R.  6  Calc.  482 


23. 


Altering    office   report  to 


screen  negligence.  Where  prisoner,  to  screen 
his  own  negligence,  altered  an  office  report,  such 
conduct  does  not  fall  within  the  definition  of  forgery 
in  the  Penal  Code.     Queen  v.  Lal  Gumul 

2  N.  W.  11 


24. 


Making    false    entries  in 


account  book  ■with  the  intention  of  con- 
cealing criminal  breach  of  trust — Penal 
Code  {Act  XLV  of  1860)  ss.  24,  25,  465.  Where  a 
clerk,  who  had  committed  criminal  breach  of  trust, 
subsequently  made  false  entries  in  an  account  book 
with  the  intention  of  concealing  such  offence: — Held, 
that  the  making  of  such  entries  did  not  constitute 
the  offence  of  forgery,  and  he  had  therefore  been 
imjDroperly  convicted  under  s.  465  of  the  Penal 
Code.  Queen  v.  Jageshur  Pershad,  6  N.  W.  56, 
and  Queen  v.  Lal  Gumul,  2  N.  W.  11,  followed. 
Empress  v.  Jiwanand     .       I.  L.  R.  5  All.  221 


25. 


False  entry    in  public  ve- 


covdi— Penal  Code,  ss.  192,  465,  466.  S.  466  of 
the  Penal  Code  is  not  intended  to  apply  to  cases 
where  a  public  officer,  or  a  person  acting  for  a  public 
officer,  whose  duty  it  is  to  make  entries  in  a  public 
book,  knowingly  makes  a  false  entry,  but  to  cases 
M'here  a  certificate  or  other  document  is  forged  by 
some  unauthorized  person  with  a  view  to  make  it 
appear  that  it  was  duly  issued  by  a  public  officer. 
The  accused  in  order  to  save  an  estate  from  for- 
feiture, made  a  false  entry  of  rent  received  in  a 
public  book  kept  by  him  for  the  purpose  of  inform- 
ing the  Collector  as  to  the  rents  which  had  been 
paid  into  the  CoUectorate,  and  as  to  what  estates 
the  rents  were  in  arrear,  so  that  he  might  take  steps 
to  enforce  payment,  and  was  convicted  by  the  Ses- 
sions Judge  of  an  offence  under  s.  465  of  the  Penal 
Code.  Held,  on  appeal,  that  the  accused  ought 
properly  to  have  been  convicted  under  s.  192  of  the 
Code  ;  the  provisions  of  that  section  not  being  con- 
fined to  false  evidence  to  be  used  in  judicial  proceed- 
ings.    In  the  matter  of  Juggun  Lall 

7  C.  L.  R.  356 

26.  Fabrication  of  a  receipt  as 

a  voucher  to  cover  a  contemporaneous 
embezzlement — Pen^  Code,  s.  471 — Using  a 
forged  document.  A  postmaster  misappropriated 
a  certain  sum  of  money,  at  the  same  time  made  a 
false  document  purporting  to  be  a  receipt  signed 
by  the  person  to  whom  the  money  was  payable. 
He  was  convicted  of  using  a  forged  document 
under  s.  471  of  the  Indian  Penal  Code.     It  was 
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contended  that  no  forgery  had  been  committed* 
because  the  receipt  was  made  merely  to  cover  the 
embezzlement.  Empress  of  India  v.  Jiwanand, 
I.  L.  R.  5  All.  221.  Held,  that  the  conviction  was 
right.  A  debtor  who  frabricates  a  release  to  screen 
himself  from  liability  to  pay  the  debt  cannot  be  said 
not  to  be  guilty  of  forgery,  because  he  intended  by 
the  fabrication  to  cover  a  dishonest  purpose. 
Queen-Empress  v.  Sabapati 

I  I..  R.  11  Mad.  411 


27. 


Fabrication  of  a  document 


to  conceal  a  contemporaneous  or  past  em- 
bezzlement— Penal  Code,  ss.   463,   464,   467,  and 
471—-' '  Dishonestly  "— "  Fraudulently. "     An    ac- 
cused person  who  was  in  the  service  of  zamindars, 
and  whose  duty  it  was  to  pay  into  the  CoUectorate 
Government  revenue  due  in  respect  of  their  estates, 
immediately  before  the  due  date  of  a  hist  received 
from  them  a  certain  sum  of  money  with  no  specific 
instruction  as  to  its  application.     On  receipt  of  that 
money,  he  paid  a  portion  only  of  it  into  the  CoUec- 
torate on  account  of  the  revenue,  and  having  done 
so,  he  then  altered  the  challan  given  back  to  him 
showing  the  amount  actually  paid,  and  made  it 
appear  that  a  much  larger  amount  had  been  paid 
in  than  was  the  fact.     This  challan  he  sent  to  his 
employer  for  the  purpose  of  showing  the  applicatio  n 
of  the  money.     He  was   charged  (i)  with  criminal 
breach  of  trust  as  a  servant  (s.  408  of  the  Penal  Code) 
in  respect  of  the  difference    between  the  amount 
actually  paid  into  the  treasury  and  the  amount 
shown  to  have  been  paid  in  by  the  altered  challan  ; 
(ii)  with  forgery  (s.  467)  in  respect  of  the  challan  ; 
and  (iii)  with  using  a  forged  document  (s.  471)  in 
respect  of  the  same  document.     The  accused  was 
convicted  on  all  these  charges.     It  was  contended 
that  the  charge  under  ss.  467  and  471  were  bad,  as 
there  was  no  evidence  to  support  them,  and  even 
admitting  the  alteration  of  the  challan  such  altera- 
tion did  not  come  within  the  term  "  forgery  "  as 
used  in  the  Penal  Code,  not  having  been  made  with 
the  intention  of  causing  any  wrongful  gain  or  wrong- 
ful loss,  but  with  the  intention  of  screening    the 
offence  of  criminal  breach  of  trust  which  had  been 
previously   committed.     Held,   further,   that  it  is 
not  necessary  for  the  purpose  of  constituting  the 
offence  of  forgery  that  the  false  document  should  be 
made  with  the  intention  of  committing  a  fraud  or 
dishonesty  in  the  future,  and  that,  if  the   intention 
with  which  a  false  document  is  made,  be  to  conceal 
a  fraudulent  act  which  has  been  previously  com- 
mitted, the  intention  cannot  be  other  than  to  com- 
mit fraud,  and  the  offence  of  forgery  as  defined  in 
s.  463  is  committed.     The  word  ' '  fraudulently  ' ' 
as  used  in  s.  464,  must  not  be  taken  as  being  the 
same  as   * '  dishonestly  ' '   and  implying  wrongful 
gain  or  wrongful  loss,  but  must  be  taken  to  mean  as 
"  with  intent  to  defraud."     Empress  of  India  v. 
Jiwanand,  I.  L.  R.  5  All.  221,  and  Queen-Empress 
V.  Qirdhari  Lal,  I.  L.  R.  8  All.  653,  dissented  from. 
Queen-Empress  v.  Vithal  Narain  Joshi,  I.  L.  R.  13 
Bom.  515  note,  and  Queen-Empress  v.    Sabapati, 
I,  L.  R.  11  Mad.  411,  followed.     Hdd,  therefore, 
that  upon  the  facts  of  the  case  there  was  ample 
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30. 


Forging  copy  of  document 


which  is  unavailable  -when  forged — Penal 
Code,  s.  467.  The  forging  of  a  document  which  pur- 
ports on  the  face  of  it  to  be  a  copy  only,  and  which, 
even  if  a  genuine  copy,  would  not  authorize  the 
delivery  of  moveable  property,  is  not  punishable 
under  s.  467  of  the  Penal  Code.  Reo.  v.  Nako 
GoPAL       ....  5  Bom.  Cr.  56 

31.   Falsification    of  document 

with  intent  to  [deceive — Penal  Code,  s.  468. 
Held,  that,  where  a  person's  object  was  to  deceive  his 
employer  by  falsifying  account  books  which  were  in 
his  custody,  such  deception  being  likely  to  cause 
damage  to  his  employer,  he  was  rightly  convicted 
under  s.  168  of  forger^'  with  intent  to  cheat,  instead 
of  under  s.  465  of  simple  forgery.  Queen  v.  Banes- 
suR  Biswas       .         .  18  W.  R.  Cr.  46 

32.  — __ Fraudulent  using  of  docu- 
ment as  gQwaine— Penal  Code,  s.  471.  There 
must  be  a  fraudulent  and  dishonest  using  of  a  docu- 
ment as  genuine  before  u  conviction  can  be  had 
under  s.  471  of  the  Penal  Code.  Queen  v.  Jahy 
Bux 8  W.  B.  Cr.  81 


38. 


Using   document  knowing 


it  to  be  forged — Peruil  Code,  8.  471.  To  support 
a  conviction  of  the  offence  under  s.  471  of  the  Penal 
Code,  there  must  be  a  using  of  a  document  by  a 
person  who  knows  or  has  reason  to  believe  that  it  is 
forged.     Queen  v.    Bholay   Pramanick 

17  W.  R.  Cr.  32 


34. 


False  alteration  of   police 


diary — Penal  Code,  s.  471.     The  false  alteration  of* 
a  police  diary  by  a  head  constable  was  held  to  fall 
under  s.  471  of  the  Penal  Code,  as  the  forgery  of  a 
document  made  by  a  public  servant  in  his   official 
capacity.     Queen  v.   Rughoo  Barick 

11  W.  R.  Cr.  44 


35. 


Evidence      of     fraudulent 
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evidence  to  show  that  the  accused  had  abetted  the 
forgery  of  the  challan  and  had  used  the  sum,  and 
that  he  had  been  properly  convicted  of  all  the 
offences  charged  against  him,  except  that  of  the 
actual  forgery,  and  that  he  should  have  been  con- 
victed of  abetment  of  that  offence.  Lolit  Mohan 
Sarkae   v.    Queen-Empress 

I.  L.  R.  22  Calc.  313  \ 

28.  Alteration  of  CoUectorate 

challan — Penal  Code,  s.  467.  The  fraudulent  al- 
teration of  a  CoUectorate  challan  is  the  forgery  of  a 
document  as  described  in  s.  467  of  the  Penal  Code. 
Queen  v.  Hurish  Chunder  Bose 

W.  R.  1864,  Cr.  22 

29. Document    with    illegible 

seal  and  signature— C/^iw^  forged  docutnent — 
Penal  Code,  ss.  462,  471.  A  conviction  may  be  had 
for  using  as  genuine  a  forged  document  purporting 
to  have  been  made  by  a  public  servant  in  his  official 
capacity,  notwithstanding  the  illegibility  of  the  seal 
and  signature  thereon.     Queen  v.  Prosonno  Bose 

5  W.  R.  Cr.  96 


use  of  document — Penal  Code,s.  471 — Requisites 
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for  findings  for  conviction.  Where  the  accused  was 
charged  under  s.  471  of  the  Penal  Code  with  having, 
in  a  suit  brought  against  him  by  the  kamdar  of  his 
sister  to  recover  possession  of  certain  property 
acquired  by  her  by  right  of  inheritance  from  her 
father,  fraudulently  and  dishonestly  used  a  forged 
document  as  genuine,  knowing,  or  having  reason  to 
know,  it  to  be  a  forged  document,  and  it  appeared 
the  accused  was  in  possession  of  the  property,  and 
the  document  in  question  purported  to  be  a  deed  of 
gift  from  his  father : — Held,  that  it  was  not  sufficient 
for  the  jury  merely  to  decide  on  the  evidence 
whether  the  document  was  a  forgery,  and  whether 
the  accused  knew  it  was  a  forgery  when  he  used  it, 
but  it  was  further  necessary  for  the  jury  to  decide 
whether  the  document  had  been  used  fraudulently 
and  dishonestly.     Khoorshed   Kazi   v.    Empress 

8  C.  L.  R.  542 


36. 


Penal     Code, 


88.  464,  470,  471 — Using  a  ''''forged^'  document — 
Using  "  false  "  evidence — "  Diohonestly  " — "  Fraud- 
ulently "—Act  XLV  of  1860,  ss.  24,  25,  196.  The 
vendees  of  a  plot  of  land  altered  the  number  by 
which  the  land  was  described  in  the  deed  of  sale, 
doing  so  because  such  number  was  not  the  right 
number.  Having  made  this  alteration,  they  used 
the  deed  of  sale  as  evidence  in  a  suit.  Held,  that 
the  alteration  of  the  deed  did  not  amount  to 
*'  forgery  "  within  the  meaning  of  s.  463  of  the  Penal 
Code,  nor  could  the  deed  after  the  alteration  be 
designated  a  "  forged  document  "  as  contemplated 
by  8.  470,  the  intention  to  cause  wrongful  loss  or 
wrongful  gain  or  to  defraud  being  wanting ;  nor 
could  it  be  said  that  in  using  the  deed  the  vendees 
were  ' '  dishonestly  "  or  "  fraudulently  ' '  using  as 
genuine  a  "  forged  document,"  and  therefore  the 
use  by  the  vendees  of  the  deed  did  not  constitute  aa 
offence  under  s.  471  of  the  Penal  Code.  Further^ 
that  their  use  of  it  did  not  render  them  liable  to 
conviction  under  s.  196  of  that  Code.  Empress  of 
India   v.   Fateh     .         .         I.  Ii.  R.  6  AIL  217 


37. 


Public  servant  framing  in- 


correct reoord— Penal  Code,  {Act  XLV  of  1860)^ 
88.  218,  463,  471.  A  public  servant,  in  charge  as 
such  of  certain  documents,  having  been  required  to 
produce  them,  and  being  unable  to  do  so,  fabricated 
and  produced  similar  documents,  with  the  intention 
of  screening  himself  from  punishment.  Held,  that 
such  fabricated  documents  not  being  records  or 
writings  with  the  preparation  of  which  such  public 
servant  as  such  was  charged,  he  could  not  legally  be 
convicted  under  s.  218  of  the  Penal  Code,  nor,  such 
documents  not  being  forgeries,  as  they  were  not 
made  with  the  intent  specified  in  s.  463,  could  he  be 
legally  convicted  under  s.  471.  Empress  v.  Mazhar 
HussAiN        .         .  .         I.  Ii.  R.  5  All.  553 

38.  Unnecessary  use  of  forged 

document — Penal  Code,  ss.  109,  471 — Fraudu- 
lent intention.  Where  a  person,  in  the  course  of  an 
action  brought  against  him  to  gain  possession  of  a 
property  uses  a  forged  document  for  the  purpose  of 
supporting  his  title,  though  there  may  be  no  neces- 
sity for  the  use  of  it,  such  a  user  is  clearlj''  fraud u. 
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lent.  A  general  intention  to  defraud,  without  the 
intention  of  causing  wrongful  gain  to  one  person 
or  wrongful  loss  to  another,  would,  if  proved,  be 
sufficient  to  support  a  conviction  ;  and  such  an 
intention  is  a  necessary  inference  which  the  jury 
should  be  directed  to  draw,  if  they  are  satisfied  that 
the  accused  has  uttered  a  forged  document  as  a  true 
one,  meaning  it  to  be  taken  as  such,  and  knowing  it 
to  be  forged.  In  the  matter  of  Dhunum  Kazeem. 
Empeess  v.  Dhtjnum  Kazee 

I.  L.  R.  9  Calc.  53  ;  11  C.  L.  R.  169 


39. 


Intention    in  fabricating 


documents — Penal  Code,  s.  464 — Fraudulent  and 
dishonest  fabrication.  The  accused,  who  was  a  copy  - 
ist  in  the  Subdivisional  Office  at  B,  applied  for  a 
clerkship  then  vacant  in  that  office.  An  endorse- 
ment on  his  application  recommending  him  for  the 
post  and  purporting  to  have  been  made  by  the  Sub- 
divisional  Officer  of  B,  was  found  to  have  been 
falsely  made  by  the  accused.  The  application  was 
accompanied  by  a  letter,  also  fabricated  by  the 
accused,  purporting  to  be  from  the  Collector  to  the 
Subdivisional  Officer  at  B,  informing  the  latter 
officer  that  he,  the  Collector,  had  selected  the 
accused  for  the  vacant  post.  The  Subdivisional 
Officer,  having  some  suspicion  as  to  the  genuineness 
of  this  letter,  wrote  a  demi-official  letter  to  the 
Collector  to  ascertain  whether  he  had  really  ^ATitten 
it ;  and  this  being  posted  in  the  local  post  office,  the 
accused  fabricated  a  third  document,  purporting  to 
be  a  letter  from  the  Subdivisional  Officer  to  the 
Postmaster  asking  him  to  stop  the  despatch  of  the 
demi-official  letter.  The  accused  was  charged  with, 
and  convicted  in  the  Sessions  Court  of,  the  offence 
of  forgery,  under  s.  464  of  the  Penal  Code,  in 
respect  of  the  three  documents.  Held,  that  the  con- 
viction was  right  Avith  regard  to  the  two  first  docu- 
ments, but  with  regard  to  the  third  document  it 
could  not  be  said  that  he  falsely  made  it  either 
dishonestly  or  fraudulently  within  the  meaning 
of  that  section.     Abdul  Hamid  v.  Queen- Empress 

I.  Ii.  R.  13  Calc.  349 


40. 


Penal     Code, 


s.  465,  andss.  24  and  25 — "  Dishonestly  " — Fraud- 
ulently. ' '  A  Treasury  Accountant  was  convicted  of 
offences  under  ss.  218  and  465  of  the  Penal  Code 
under  the  following  circumstances :  A  sum  oi 
R500,  which  was  in  the  Treasury  and  was  payable 
to  a  particular  person  through  a  Civil  Court,  was 
drawn  out  and  paid  away  to  other  persons  by  means 
of  forged  cheques.  After  the  withdraAval  of  the 
R500,  but  before  such  withdrawal  had  been  dis- 
covered, the  representative  of  the  payee  applied  for 
payment.  The  prisoner  then  upon  tAvo  occasions 
wrote  reports  to  the  effect  that  the  R500  in  question 
then  stood  at  the  payee's  credit  as  a  revenue  deposit, 
and  that  it  was  about  to  be  transferred  to  the  Civil 
Court.  Upon  the  first  of  these  reports,  an  order  was 
signed  by  the  Treasury  Officer  for  the  transfer  of  the 
money  to  the  Civil  Court  concerned,  and  to  effect 
such  transfer  a  cheque  was  prepared  by  the  sale. 
mohurrir,  which,  as  originally  dra^ATi  up,  related  to 
the  sum  of  R500  alreadj^  mentioned.     The  signature 


FORGERY— con^t?. 

of  the  cheque  by  the  Treasury  Officer  was  delayed 
for  some  time,  and  meanwhile  the  cheque  was 
altered  by  the  prisoner  in  such  a  manner  as  to  make 
it  relate  to  another  deposit  of  R500  which  had  been 
made  subsequently  to  the  above,  and  to  the  credit 
of  another  person.  The  result  of  this  Avas  the 
transfer  of  the  second  payee's  R500  to  the  Civil 
Court,  as  if  it  had  been  the  first  R500,  and  to  the 
credit  of  the  first  payee's  representative.  The 
prisoner  was  convicted  under  s.  465  of  the  Penal 
Code  in  respect  of  the  cheque,  and  under  s.  218  in 
respect  of  the  two  reports  above  referred  to.  Held^ 
with  respect  to  the  charge  under  s.  465,  that  the 
prisoner's  immediate  and  more  probable  intention — 
which  alone,  and  not  his  remoter  and  less  probable 
intention,  should  be  attributed  to  him — was  not  to 
cause  AATongful  loss  to  the  second  payee  by  delaying 
payment  of  the  R500  due  to  her,  though  the  act 
might  have  caused  her  loss,  but  to  conceal  the  pre- 
vious fraudulent  withdrawal  of  the  first  payee's 
R500  ;  that  under  these  circumstances  he  could  not 
be  said  to  have  acted  ' '  dishonestly  "  or  "  fraud- 
ulently "  within  the  meaning  of  s.  24  or  s.  25  of  the 
Penal  Code ;  and  that  therefore  his  guilt  under 
s.  465  had  not  been  made  out,  and  the  conviction 
under  that  section  must  be  set  aside.  Queen- 
Empress  V.  GiRDHARi  Lal    I,  L.  R.  8  All.  653 


41. 


Penal      Code, 


ss.  24,  25,  471 — Fraudulently  using  as  genuine  a 
forged  document — "  Dishonestly  " — "  Fraudulently^''' 
The  creditors  of  a  police  constable  applied  to  the 
District  Superintendent  of  Police  that  R2  might  be 
deducted  monthly  from  the  debtor's  pay  until  the 
debt  was  satisfied.  Upon  an  order  being  passed 
directing  that  the  deduction  asked  for  should  be 
made,  the  debtor  produced  a  receipt  purporting  to 
be  a  receipt  for  R18,  the  whole  amount  due.  It 
subsequently  appeared  that  the  receipt  was  one  for 
R8,  Avhich  the  debtor  had  altered  by  adding  the 
figure  "  1,"  so  as  to  make  it  appear  that  the  receipt 
was  for  R18.  Held,  that  the  real  intent  in  the 
prisoner's  mind  being  to  induce  his  superior  officer 
to  refrain  from  the  illegal  act  of  stopping  a  portion 
of  his  salary,  the  Court  in  a  criminal  case  ought  not 
to  speculate  as  to  some  other  intent  over  and  above 
this  that  might  have  presented  itseK  to  him,  that  it 
did  not  necessarily  follow  that  he  contemplated 
setting  up  the  altered  receipt  to  defeat  his  creditor's 
claim,  and  that  therefore  he  ought  not  to  have  been 
convicted  of  an  offence  under  s.  471  of  the  Penal 
Code.     Queen- Empress    v.    Husain 

L  Ii.  R.  7  AU.  403 

42.    '       Penal      Code 

{Act  XLV  of  1860),  ss.  471  y  24,  25—Fravdvlenay^ 
using  as  genuine  a  forged  document — ^^  Dishonestly''^ 
— "  Fraudulently.'"  In  a  trial  upon  a  charge,  under 
s.  471  of  the  Penal  Code,  of  fraudulently  or  dis- 
honestly using  as  genuine  documents  knowTi  to  be 
forged,  it  was  found  that  four  forged  receipts  for  the 
payment  of  rent  used  by  the  prisoner  had  been  fabri- 
cated in  lieu  of  genuine  receipts  which  had  been  lost.. 
Heldy  that,  with  reference  to  the  definitions  of  the 
terms  "  dishonestly  "  and  "  fraudulently  "  in  ss.  24 
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and  25  of  the  Penal  Code,  the  prisoner,  upon  the 
facts  as  found,  had  not  committed  the  offence 
punishable  under  s.  471.  Queen- Empress  v.  Sheo 
Dayal     ....       I.  L.  R.  7  AU.  459 


43. 


Possession  of  counterfeit 


seals,  etc. — Intention  to  commit  forgery — Penal 
Code,  ss.  472,  473.  Counterfeit  seals  and  forged 
documents  were  found  in  the  prisoner's  possession, 
and  as  he  could  give  no  satisfactory  information  as 
to  how  he  became  possessed  of  them,  it  was  inferred 
that  he  kept  them  with  the  intention  of  using  them 
fraudulently.     Queen  v.  Kbisto  Soonder  Deb 

2  W.  R.  Cr.  5 

44. Penal        Code, 

s.  473 — Intent  to  commit  forgery.  Where  several 
seals  of  different  descriptions  were  found  in  the 
possession  of  the  accused  mth  intent  to  commit 
forgery,  it  was  held  that,  under  s.  473  of  the  Penal 
<^ode,  there  was  a  complete  and  separate  offence 
committed  in  respect  of  every  seal  found,  and  that 
the  prisoners  could  be  legally  convicted  of  a  separate 
offence  in  regard  to  each  seal,  unless  it  appeared 
that  several  such  seals  in  their  possession  were  for 
the  purpose  of  committing  one  particular  forgery. 
'Queen  v.  Goluck  Chundeb  .    13  W.  R.  Cr.  16 


45. 


Attempt  to  commit  forgery 


— Abetmerd  of  forgery.  To  prepare,  in  conjunction 
with  others,  a  copy  of  an  intended  false  document, 
and  to  buy  a  stamped  paper  for  the  purpose  of  writ- 
ing such  false  document,  and  to  ask  for  information 
as  to  a  fact  to  be  inserted  in  such  false  document,  do 
not  constitute  forgery  nor  an  attempt  to  commit  for- 
gery under  the  Penal  Code,  but  are  facts  which 
would  support  a  conviction  for  abetment  of  forgery 
as  being  acts  done  to  facilitate  the  commission  of  the 
offence.     Reg.  v.  Padala  Venkatasami 

I.  Ij.  R.  3  Mad.  4 


46. 


Penal     Cod"., 


{Act  XLV  of  1860),  ss.  465  and  511.  A  person 
cannot  be  convicted  of  an  attempt  to  commit  an 
offence  under  s.  511  of  the  Penal  Code,  unless  the 
offence  would  have  been  committed  if  the  attempt 
charged  had  succeeded.  A  prisoner,  who  was 
charged  with  attempting  to  commit  forgery  of  a 
valuable  security,  was  found  guilty  by  the  jury  of 
attempting  to  commit  forgery.  The  jury  explained 
their  finding  by  saying  that  the  prisoner  had  ordered 
certain  receipt  forms  to  be  printed  similar  to  those 
used  by  the  Bengal  Coal  Company,  and  that  one  of 
these  forms  had  actually  been  printed  and  the  proof 
corrected  by  him  ;  that  the  prisoner  had  had  an 
intention  of  making  such  addition  to  the  printed 
form  as  would  make  it  a  false  document,  and  that 
he  did  this  dishonestly  and  with  intent  to  commit 
fraud.  The  Sessions  Judge  sentenced  the  prisoner 
to  rigorous  imprisonment  for  one  year  under  ss.  466 
and  511  of  the  Penal  Code  for  attempting  to  commit 
forgery.  Hdd,  that  the  conviction  was  wrong,  and 
must  be  set  aside.  In  the  matter  of  the  petition  of 
RiASAT  Ali  alias  Babu  Miya  alias  Bodiuzzuma. 
Empress  v.  Riasat  Ali  alias  Babu  Miya  alias 
Bodiuzzuma 

I.  L.  R.  7  Calc.  352  :  8  C.  Ii.  R.  572 
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47. 


Suspicious  document  used 


in  a  case — "  Responsibility  of  pleader  in  conduct  of 
case  "— "  Guilty  knowledge  " — Penal  Code  {Act  XLV 
of  1860),  s.  471 — Sanction  for  prosecution.  Sanction 
was  given  for  the  prosecution  of  a  pleader  who  in 
the  conduct  of  a  case  had  presented  to  the  Court 
for  his  clients  a  document  of  suspicious  appearance 
and  whit;h  his  clients  were  charged  with  having 
forged.  The  sanction  was  granted  by  the  Sessions 
Judge  on  the  ground  that  the  document  bore  on 
its  face  such  marks  of  concoction  that  the  pleader' s 
suspicions  must  have  been  aroused  at  the  first  sight 
of  it,  and  that,  had  he  examined  it,  as  he  ought  to 
have  done,  he  would  either  have  rejected  it  or  have 
advised  his  client  to  produce  it  in  Court  at  his  own 
risk.  On  appeal  to  the  High  Court : — Hdd,  that 
the  sanction  should  be  revoked.  A  pleader  is  under 
no  higher  obligation  than  an}'  other  agent  would  be, 
and  to  justify  his  prosecution  it  should  be  shown 
that  he  had  been  a  party  (principal  or  accessory)  to 
the  concoction  of  the  document,  or  that  he  had  the 
knowledge  that  it  was  concocted.  The  mere  fact 
that  his  suspicions  ought  to  have  been  aroused  by 
the  sight  of  the  document,  was  not  primd  facie 
evidence  that  he  knew,  or  had  reason  to  believe, 
the  document  to  be  forged.     In  re  Ranchhoddas 

I.  Ii.  R.  22  Bom.  317 


48. 


Abetment    of    forgery  by 


■writing  out  the  deed — Unregistered  document 
purporting  to  be  a  valuable  security — Penal  Code 
{Act  XLV  of  1860),  ss.  109,  114,  and  467.  The 
accused  was  not  only  the  writer,  but  also  took  an 
active  part  in  the  preparation  of  a  document,  the 
alleged  executant  of  which  was  dead  before  the  date 
of  the  document,  and  the  person  who  really  had  an 
interest  under  the  document  was  convicted  under 
8.  82  of  the  Registration  Act  (III  of  1877).  But 
evidence  was  wanting  to  show  that  the  accused  took 
any  part  in  the  forgery  of  the  name  of  the  alleged 
executant.  Held,  that  the  accused  could  not  be 
convicted  of  the  offence  of  forgery  under  s.  467  of 
the  Penal  Code.  There  being  nothing  on  the  record 
to  show  that  the  accused  was  a  party  to,  or  took  any 
part  in,  the]actual  forgery  of  the  document,  or  that 
he  was  present  on  the  occasion  when  it  was  forged, 
the  proper  section  to  convict  him  under  would  be 
8.  f  •  ?,  that  is,  of  abetment  of  forgery,  and  not  s.  {^l-. 
An  unregistered  document,  though  it  may  not  be  a 
valuable  security  until  the  registration  is  completed, 
still  "  purports"  to  be  a  valuable  security  within 
the  meaning  of  s.  467  of  the  Penal  Code.  Queen- 
Empress  V.  Bamasami,  I.  L.  Ii.  12  Mad.  148,  approv- 
ed of.     Kashi  Nath  Nabk  v.    Queen- Empress 

I.  Ii.  R.  25  Calc.  207 
1  C.  W.  N.  681 


49. 


Penal 


Code, 


{Act  XLV  of  1860),  s.  463  and  seq.— Meaning  of 
the  term  "  fraud  "  dis'iussed.  A  police  head  con- 
stable's character  and  service  roll  in  the  custody  was 
found  to  have  been  tampered  with  in  this  way,  that 
a  page,  apparently  containing  remarks  unfavourable 
to  the  head  constable,  had  been  taken  out,  and  a  new 
page  with  favourable  remarks,  purporting  to  have 
been  written  and  signed  by  various  superior  officers 
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of  police,  had  been  inserted  in  its  place,  the  intent 
being  to  favour  the  chances  of  the  promotion  of  the 
said  head  constable.  Held,  that  this  interpolation 
amounted  to  forgery  within  the  meaning  of  s.  463  of 
the  Indian  Penal  Code,  but  that,  inasmuch  as  it  was 
not  proved  that  the  head  constable  himself  prepared 
and  inserted  the  false  page  in  his  character  roll,  he 
was  rightly  convicted  of  abetment  only.  Queen- 
Empress  V.  Shoshi  Bhushan,  I.  L.  E.  15  All.  210  ; 
Queen- Empress  v.  Vithal  Narain,  I.  L.  B.  13 
Bom.  515 ;  and  Lolit  Mohan  Sarkar  v.  Queen- 
Empress,  I.  L.  B.  22  Calc.  313,  referred  to.  Queen- 
Empress  V.  Muhammad  Saeed  Khan 

I.  L.  B.  21  All.  113 


50. 


Intention — Penal  Code,  s.  466. 


Where  a  document  is  made  for  the  purpose  of 
being  used  to  deceive  a  Court  of  Justice,  it  is  made 
with  the  intention  of  being  used  for  that  purpose. 
A  person  therefore  who,  at  the  request  of  another 
sent  to  trap  him,  fabricates  a  document  purpoi'ting 
to  be  a  notice  under  the  seal  and  signature  of  a 
Deputy  Collector,  he  being  informed  that  the  notice 
was  required  by  such  other  person  for  the  purpose  of 
being  used  in  a  pending  suit  (there  being,  however, 
in  reality  no  such  suit  in  existence),  is  guilty  of 
forgery,  it  not  being  necessary  that  the  intention  of 
fraudulently  using  the  document  should  exist  in  the 
mind  of  any  other  person  than  the  person  fabricat- 
ing the  document.  Haradhan  Maiti  v.  Queen- 
Empress       .         .         .      I.  L.  B.  14  Calc.  513 

51.  Cheating  by  personation — 

Penal  Code,  ss.  415,  419,  463.  A  falsely  represented 
himself  to  be  J5  at  a  university  examination,  got  a 
hall- ticket  under  B^s  name,  and  headed  and  signed 
answer  papers  to  questions  with  B^s  name.  Held, 
that  A  committed  the  offences  of  forgery  and 
cheating  by  personation.  Queen- Empress  v. 
Appasami        .         .         .     I.  Ij.  B.  12  Mad.  151 


52. 


Using  a  forged  certificate 


— Penal  Code,  s.  471 — Fraudulent  intention.  The 
accused  passed  the  Public  Service  Examination  in 
1883,  and  in  a  certificate  given  him  by  the  educa- 
tional authorities  of  his  having  passed  his  age  was 
correctly  stated  as  23.  The  accused  sent  a  copy  of 
this  certificate  to  the  Collector  with  a  petition  for 
employment  in  the  public  service  ;  but  in  the  copy 
the  age  of  the  accused  had  been  altered  to  20. 
Held,  that  the  accused  was  guilty  of  using  a  forged 
document  within  the  meaning  of  s.  471  of  the 
Penal  Code.  Queen-Empress  v.  Vithal  Naka- 
YAN     .         .  I.  L.  B.  13  Bom.  515  note 

53. Cheating — 

"  Fraudulently  " — "  Dishonestly  " — Penal  Code 
{Act  XLV  of  1860),  ss.  24,  25^  415,  and  471.  In 
construing  ss.  24  and  25  of  the  Penal  Code,  the 
primary,  and  not  the  more  remote,  intention  of  the 
accused  must  be  looked  at.  Queen-Empress  v. 
Girdhari  Lai,  I.  L.  B.  8  All  653,  cited.  Under 
the  rules  of  the  Calcutta  University,  a  private 
student  desiring  to  appear  at  the  Entrance  Examina- 
tion is  required  to  forward  to  the  Registrar,  with 
his  application  for  permission  to  appear,  a  certificate 
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to  the  effect,  inter  alia,  that  he  is  of  good  moral 
character  and    has  submitted   himself   to   a   test 
examination  by,  and  furnished  exercises  to,  the 
person   signing   the   certificate,   sufficient  in   that 
person' s  opinion  to  show  that  his  qualifications  give 
a  reasonable  probability  of  his  passing  the  examin- 
ation.    Such  certificate  has  to  be  signed  by  one  or 
other  of  the  persons  mentioned  in  the  rules,  amongst 
them  being  the  head  master  of  a  high  school  under 
public    management.     On    such    certificate    being 
sent  to  the  Registrar  and  the  prescribed  fee  paid, 
that  officer  forwards  a  receipt  to  the  candidate  with 
his  roll-number  thereon,  which  is  also  an  authority 
for  him  to  appear  at  the  examination  and  enter  the 
examination-hall.     A  private  student  forwarded  ta 
the  Registrar,  with  his  application  for  permission  to 
appear,  a  certificate  in  the  prescribed  form,  pur- 
porting to  be  signed  by  the  head  master  of  a  high 
school,  such  signature,  however,  being,  as  the  appli- 
cant well  knew,  a  forgery.     The  Registrar,  knowing 
at  the  time  that  the  signature  of  the  head  master  was 
not  genuine,  sent  to  the  applicant  the  receipt  for  his 
fee  and  the  necessary  authority   allowing  him  to 
appear  at  the  examination,  and  in  due  course  the 
applicant  appeared,  took  his  seat  in  the  hall  at  the 
desk  allotted  to  him,  and  commenced  the  examina- 
tion.     Upon  charges  being  preferred  against  the 
appUcant  of  using  as   genuine  a  forged    document 
(s.  471)  and  attempting  to  cheat  (ss.  415  and  511): 
— Held,  that  his  primary  object  or  intention  was  by 
falsely  inducing  the  Registrar  to  believe  that  the 
certificate  was  signed  by  the  head  master  of  a 
Government  school  under  public  management  to 
be  permitted  to  sit  for  the  Entrance  Examination, 
and  that  such  intention  could  not  be   held  to  be 
"  fraudulent  "  or  "  dishonest  "  within  the  meaning    ' 
of  ss.  24  and  25  of  the  Penal  Code.     Held,  conse- 
quently,  that  the  use  of  the  forged  document, 
though  with  the  knowledge  or  belief  that  it  was 
forged,  was  not  fraudulent  or  dishonest,  and  that, 
as  these  are  essential  elements  to  offences  under 
ss.  471  and  415  of  the  Penal  Code,  the  accused  had 
not  committed  either  of  the  offences  charged.     Held, 
further,  that  the  accused  had  not  committed  any 
offence  under  the  Penal  Code.     Jan  Mahomed  v. 
Queen- Empress,  I.  L.B.IO  Calc.  584,  cited.    Queen- 
Empress  V.  Haradhan  alias  Rakhal  Dass  Ghosh 

I.  li.  B.  19  Calc.  380 


54. 


Penal  Code,  ss. 


463,  471,  and  ss.    24   and   25 — False   certificate  of 
attendance     at     law     lectures — ^^  Claim  ^^ — ^^  Pro- 
perty.'"    The  term  "  claim  "  in  s.  463  of  the  Penal 
Code  is  not  limited  in  its  application  to  a  claim  to 
property.     The  term    ' '  property  ' '    in   the  same 
section  will  cover  a  written  certificate.     It  is  not 
necessary  to  constitute  a  forgery  under  s.  463  of  the 
Penal  Code  that  the  property  with  which  it  is 
intended  that  the  false  document  shall  cause  a 
person  to  part  should  be  in  existence  at  the  time 
when    the    false    document    was    made.     Queen- 
Empress  v.  Haradhan,  I.  L.  B.  19  Calc.  380,  dissent- 
ed from.     Queen-Empress  v.  Appasami,  I.  L.  B.  12 
Mad.  151,  and  Queen-Empress  v.  Oanesh  Khanderao, 
I.  L.  B.  13  Bom.  506,  approved.     One  S  B  presented 
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to  the  Principal  of  Queen's  College,  Benares,  a  false 
certificate  purporting  to  have  been  granted  by  the 
Principal  of  Canning  College,  Lucknow,  to  the 
effect  that  he  had  attended  a  certain  proportion  of  a 
certain  first  year  course  of  law  lectures  delivered  at 
Canning  College,  S  B  in  fact  never  having  attended 
such  lectures.  Had  that  certificate  been  a  true  one, 
it  would  have  entitled  S  B  to  attend  a  further 
course  of  law  lectures  at  any  one  of  several  associat- 
ed institutions,  amongst  which  was  Queen's  College, 
Benares,  without  attending  or  paying  the  fees  for 
the  first  course  of  lectures.  On  presentation  of  the 
above  certificate,  S  B  obtained  permission  to  attend 
and  attended  a  course  of  second  year  lectures  at 
Queen's  College,  Benares,  %vithout  attending  or  pay- 
ing the  fees  required  for  the  first  year  course. 
After  8  B  had  attended  the  above-mentioned  second 
year  course  of  lectures  at  Queen's  College,  Benares, 
he  again  presented  the  said  false  certificate  to  the 
Principal  of  Queen's  College,  Avith  a  view  to  his 
obtaining  a  consolidated  certificate,  which  was 
necessary,  as  he  alleged,  to  enable  him  to  become 
a  candidate  in  the  Judge's  Court  pleadership  examin- 
ation in  Calcutta.  Held,  that  on  both  occasions, 
when  he  presented  the  false  certificate  to  obtain 
admission  to  the  second  year  law  class  at  Queen's 
College,  Benares,  and  again  when  he  endeavoured  by 
its  use  to  obtain  the  consolidated  certificate  in  order 
to  gain  admission  to  the  pleadership  examination  in 
Calcutta,  S  B  was  guilty  of  the  offence  provided  for 
by  s.  471  of  Penal  Code.  Queen- Empress  v. 
Sosm  Bhushan       .         .    I.  L.  R.  15  All.  210 


65. 


—     Penal  Code  {Act 


XLV  of  1860),  8S.  463  and  471 — Using  as 
genuine  a  false  document.  The  accused  applied  to 
the  Superintendent  of  Police  at  Poona  for  employ- 
ment in  the  police  force.  In  support  of  his  applica- 
tion he  presented  two  certificates  which  he  knew  to 
be  false.  One  of  these  certificates  was  a  wholly 
fabricated  document,  whilst  the  other  was  altered  by 
several  additions  made  subsequently  to  the  issue  of 
the  certificate.  Held,  that  the  accused  was  guilty  of 
offences  under  ss.  463  and  471  of  the  Penal  Oode 
(Act  XLV  of  1860).  Queen-Empress  v.  Khandu- 
siNOH      .  .         I.  Ii.  R.  22  Bom.  768 


56. 


Fraudulently"  meaning  of 


—Penal  Code  {Act  XLV  of  1860),  ss.  463,  471— 
Deprivation  of  property,  actual  or  intended,  is  not 
an  essential  element  in  the  offence  of  fraudulently 
using  as  genuine  a  document  which  the  accused 
knew  or  had  reason  to  believe  to  be  false.  Queen- 
Empress  v.  Haradhan,  I.  L.  R.  19  Calc.  380, 
overruled.     Queen- Empress  v.  Abbas  Alt 

I.  Ii.  R.  25  Calc.  512 
1  C.  W.  N.  255 


57. 


Penal  Code  {Ad 


XLV  of  1860),  ss.  24,  25,  467,  471— Using  a 
forged  document,  knowing  it  to  be  forged — "  Fraudu- 
lently "  and  "  dishonestly,^^  tneaning  of — "  False 
document ' ' — Suit  upon  a  bond  for  enforcement  of 
payment — Absence  of  intention  to  catLse  vyrongfxd 
loss,  if  any  defence — Intention  to  deceive.     Intention 


FORGERY— con<(Z. 

to  cause  ^v^ongful  loss  to  another,  and  deception, 
actual  or  intended,  are  not  necessary  ingredients  of 
the  intent  to  defraud.  There  is  a  real  distinction 
between  the  meaning  of  the  terms  ' '  fraudulentlv  " 
and  "dishonestly,"  as  used  in  the  Penal  Code; 
the  former  denotes  an  intention  to  deceive.  The 
production  of  a  forged  boncffcy  a  person  in  a  suit, 
with  the  intent  to  make  the  Court  believe  that  he  was 
entitled  to  recover  money  upon  the  basis  of  the  parti- 
cular'document  produced,  though  it  may  not  be 
dishonest  within  the  meaning  of  s.  24  of  the  Penal 
Code,  may  yet  be  fraudulent  within  the  meaning  of 
s.  471  of  the  Code.  Qu^en- Empress  v.  Abbas  Ali 
(1897),  1  C.  W.  N.  255  ;  LiUt  Mohan  Sarkir  v. 
Queen- Empress,  I.  L.  R.  22  Calc.  313  ;  In  re  Dhunu 
Kazee,  I.  L.  R.  9  Calc.  53,  referred  to.  Queen- 
Empress  V.  Shea  Dayal,  I.  L.  R.  7  All.  459, 
dissented  from.  Kedar  Nath  Chatter.tee  v. 
Kinq-Emperob  (1901)     .         .      5  C.  W.  N.  897 


58. 


Using  as  genuine  a  forged 


document— PenaZ  Code  {Act  XLV  of  1860),  s. 
471 — Attempt  to  commit  offence.  The  accused  gave 
his  pleader  a  copy  of  a  document  which  had  been 
falsified  by  an  interpolation  being  made  in  it  for 
the  purpose  of  its  being  used  in  the  trial  of  his  suit. 
Held,  that  he  was  guilty,  not  of  an  attempt 
to  commit  an  offence  under  s.  471  of  the  Penal 
Code,  but  of  the  offence  itself.  Lala  Ojha  v. 
Queen-Empress     .  I.  L.  R.  28  Calc.  863 


59. 


Penal       Code  - 


{Act  XLV  of  1860),  88.  466,  471— Using  as  genuine  a 
forged  document — Person  convicted  of  and  sentenced 
for  the  forgery  not  also  to  be  sentenced  for  the  use . 
Held,  that  a  person  who,  being  himself  the  forger 
thereof,  has'^nsed  as  genuine  a  forged  document, 
cannot  be  punished  as  well  under  a.  471  of  the  Indian 
Penal  Code  for  the  use  as  under  s.  466  for  the 
forgery.     Quekn-Empbess  v.  Umrao  Lal  (1900) 

I.  L.  R.  23  All.  84 


60.  ^ 


— Penal  Code  {Act 

XLV  of  1860),  8.  471,  interpretation  of — Forged 
document,  u/ting,  as  genuine.  When  in  a  judicial 
enquiry  under  s.  202,  Criminal  Procedure  Code, 
against  a  person  accused  of  having  forged  a  docu- 
ment, the  accused  states  before  the  enquiring 
Magistrate  that  the  document  is  genuine,  he  cannot 
be  said  to  have  used  the  document  so  as  to  make 
himself  amenable  to  the  provisions  of  s.  471,  Indian 
Penal  Code,  even  though  he  knew  the  document  to 
be  a  forged  one.  The  use  of  a  forged  document 
which  is  contemplated  by  s.  471,  Indian  Penal  Code, 
is  such  use  as  caiises  wrongful  gain  or  wrongful  loss. 
That  is  to  say,  that  section  applies  to  the  case  of  a 
person  who  appears  before  some  other  person  or 
before  a  Court,  with  a  document  and  endeavours 
to  induce  that  person  or  Court  to  do  some  act  which 
he  or  it  would  not  do  if  it  was  known  t-o  be  a  forgery. 
AsiMUDDi  Sheikh  v.  Emperor  (1907) 

11  C.  W.  N.  838 


61. 


Using 


false  name  with 
intent  to  defraud— Pe?iaZ  Code,  ss.  419,  420, 
467,  ajid  468 — Cheating.     The  accused  was  alleged 


I 
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by  the  prosecution  to  have  advertised  that  a  work 
•on  English  idioms  by  Robert  S.  Wilson,  M.A.,  was 
ready,  stating  that  the  price  was  R2-4-0,  and  that 
intending  purchasers  might  remit  it  by  money 
order  to  Robert  S.  Wilson,  Council  House  Street, 
Calcutta ;  to  have  then  requested  the  postal 
authorities  at  Calcutta,  by  a  letter  signed  Robert  S. 
Wilson,  to  have  the  money  orders  re-directed  to  him 
as  above  at  Raj  am  ;  to  have  similarly  requested  the 
Post  Master  at  Rajam  to  pay  the  money  orders  to  his 
clerk,  Seshagiri  Rau  ;  to  have  subsequently  received 
the  value  of  money  orders  made  out  in  favour  of 
Robert  S.  Wilson  from  the  Post  Master  at  Rajam, 
signing  receipt  as  Seshagiri  Rau  ;  Robert  S.  Wilson 
and  Seshagiri  Rau  were  alleged  to  be  fictitious  per- 
sons, and  it  was  also  alleged  that  the  accused  had  no 
book  on  English  idioms,  ready  to  be  despatched  to 
purchasers.  Held,  that  the  above  allegations 
supported  charges  of  cheating  and  forgery.  Queen- 
Empbess  v.  Pera  Raju     .     I.  L.  B.  13  Mad.  27 

62.  Forgery  of  valuable    secu- 


rity—PewaZ  Code  (Act  XLV  of  1860),  ss.  463,  464, 
467,  474 — False  document — Onus  of  proof — Dishonest 
or  fraudulent  intent,  proof  and  inference  as  to.  To 
justify  a  conviction  under  s.  457,  Indian  Penal 
Code,  it  must  be  shown  that  the  document  is  a 
false  document  within  the  meaning  of  s.  464,  Indian 
Penal  Code,  and  that  it  was  forged  by  the  accused 
with  some  intent  mentioned  in  s.  463,  Indian  Penal 
Code.  It  is  not  sufficient  that  some  possible  intent 
may  be  inferred  from  the  facts,  but  it  is  necessary 
that  such  intent  should  be  established  by  evidence. 
The  accused  was  found  in  possession  of  two  docu- 
ments ;  one  was  a  registered  conveyance  in  respect 
of  certain  lands  from  one  AD  to  the  wife  of  the 
accused  ;  the  second  purported  to  be  a  convey- 
ance in  respect  of  the  same  lands  from  the  same 
vendor  to  the  accused  himself,  but  this  was 
registered.  The  accused  requested  a  school-boy 
to  have  the  registration  endorsement  from  the 
former  copied  on  to  the  latter,  and  was  there- 
upon arrested  and  charged  under  s.  467  with  s. 
116,  and  under  s.  474.  At  the  trial  ^  D  deposed 
that  he  never  executed  the  second  conveyance, 
but  as  regards  the  first  he  said  that  he  had  exe- 
cuted it  in  favour  of  accused' s  wife,  but  that  the 
accused  was  in  possession  of  the  lands  and  had 
also  paid  him  the  consideration-money.  Held,  that, 
as  it  was  not  shown  that  the  second  document  was 
made  with  any  of  the  intents  mentioned  in  s.  463, 
Indian  Penal  Code,  or  that  it  was  intended  to  be 
fraudulently  or  dishonestly  used,  a  conviction  under 
any  of  the  above  sections  was  not  maintainable. 
Kailas  Chandra  Das  v.  The  Crown  (1902) 

6  C.  W.  W.  382 


63. 


Attempting    to  cheat  and 


forgery— PewaZ  Code  {Act  XLV  of  1860),  ss.  417, 
511,  468 — Application  ta  University  for  duplicate 
certificate  by  person  not  entitled — Offence.  S  held  a 
Matriculation  certificate  which  had  been  issued  to 
him  by  a  University.  G  had  failed  to  pass  the 
Matriculation  Examination.  The  Registrar  of 
the  University  received  a  letter,  purporting  to  be 
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signed  by  S,  stating  that  his  certificate  had  been 
lost,  and  requesting  that  a  duplicate  might  be  issued. 
Enclosed  with  the  letter  was  what  purported  to  be 
a  certificate  by  the  head-master  of  a  local  school, 
corroborating  the  statement  as  to  the  loss,  and 
supporting  the  appHcation  for  the  issue  of  a  dupli- 
cate. This  document  had  not,  in  fact,  been  written 
by  the  head-master,  and  S  had  not  in  fact  lost  his 
Matriculation  certificate.  C  was  then  charged  with 
cheating  and  forgery  to  commit  cheating.  The 
Deputy  Magistrate  found,  on  the  evidence,  that 
the  writer  of  the  appHcation  for  a  duplicate  certifi- 
cate was  the  accused,  and  convicted  and  sentenced 
the  accused  on  both  charges.  The  Sessions  Judge, 
on  appeal,  altered  the  offences  to  those  of  attempting 
to  cheat  and  forgery  to  commit  cheating,  and  re- 
duced the  sentence.  Subject  to  these  modifications, 
he  dismissed  the  appeal.  On  a  revision  petition 
being  filed  in  the  High  Court :  Held,  that  the 
charge  of  cheating  must  fail,  inasmuch  as  there  was 
no  proof  that  the  deception  practised  by  the  accused 
on  the  Registrar  of  the  University  had  caused  harm 
or  damage  to  him  or  to  the  University  which  he 
represented.  Nor  was  it  shown  that  the  accused,  in 
applying  for  the  duplicate  certificate,  had  any 
intention  of  causing  wrongful  gain  to  himself  or 
wrongful  loss  to  the  University,  to  whom  he  had 
paid  a  fee  greater  than  the  cost  price  of  the  certifi- 
cate. The  charge  of  forgery  also  failed,  for,  assum- 
ing that  accused  had  fabricated  the  head-master's 
certificate,  it  was  not  shown  that  he  had  done  so 
fraudulently  or  dishonestly  and  with  intent  to  cause 
damage  or  injury  to  the  public  or  to  anyone.  The 
question  before  the  Court  was  not  as  to  his  intended 
use  of  the  certificate  subsequently.  Even  if  he  had 
such  an  intention,  this  mere  preparation  did  not 
amount  to  an  attempt  to  commit  an  offence  within 
the  meaning  of  s.  511  of  the  Indian  Penal  Code. 
King-Emperor   v.    Srinivasan   (1902) 

I.  li.  R.  25  Mad.  726 

64. Piling  forged    document — 

Dishonestly  using  as  genuine  a  forged  document — 
User — Filing  document,  hut  not  tendering  it  in 
evidence— Penal  Code  {Act  XLV  of  1860),  s.  471. 
The  mere  filing  of  a  document  in  Court  without 
tendering  the  same  in  evidence  does  not  constitute 
.  user  of  it  within  s.  471  of  the  Penal  Code.  Ambika 
Prasad  Singh  v.  Emperor  (1908) 

I.  L.  R.  35  Calc.  820 


65. 


Alteration    of    Accounts — 


Dishonestly  using  as  genuine  Forged  Document — 
Falsification  of  Accounts — Penal  Code  {Act  XLV 
of  1860),  ss.  465,  471,  477A— Reading  over 
Deposition  to  witness  in  the  presence  of  the 
Accused  or  his  Pleader — CriminaJ.  Procedure  Code 
{Act  V  of  1898),  s.  360— Practice.  The  alteration 
of  accounts  so  as  to  show  the  receipt  of  a  sum  of 
money  criminally  misappropriated  and  in  order 
to  remove  evidence  of  such  misappropriation,  is 
not  an  offence  either  under  s.  465  or  s.  477A  of  the 
Penal  Code,  there  being  no  intent  to  commit  fraud. 
Lolit  Mohan  Sarkar  v.  Queen-Empress,  I.  L.  R.  22 
Calc.  313y  and  Emperor  v.  Rash  Behari  Das,  I.  L.  J?, 
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35  Calc.  450,  distinguished.  Whether  or  not  there 
is  an  intent  to  defraud  in  any  particular  ease 
depends  on  the  circumstances  of  the  case.  S. 
360  of  the  Criminal  Procedure  Code  is  mandatory. 
The  evidence  given  by  a  witness  must  be  read  over 
to  him  in  the  presence  of  the  accused  or  his  pleader, 
and  no  practice  to  the  contrary  can  alter  the  plain 
words  of  the  law.  Jyotish  Chandra.  Mukekjee 
V.   Emperor  (1909)     .        I.  L.  R.^36  Gale.  955 

FORMA  PAUPERIS. 

Se.e  Civil  Procedure  Code. 

10  C.  W.  N.  857 
See  Pauper  Suit. 

FORTY-FIVE  DEGREES  ANGLE  RULE. 

See  Calcutta  Municipal    Act. 

13  C.  W.  W.  74 

FORUM  OF  APPEAL. 

See  Valuation  op  Suit. 

I.  L.  R.  34  Calc.  954 


FRAUD— coTO«i. 


FOUJDARI    COURT, 
OF. 


JURISDICTION 


See  Jurisdiction  of  Criminal  Court. 

See    Possession,    order    of    Criminal 
Court  as  to — Nature  and  Effect  of 
Decision. 
3  W.  R.  P.  C.  45  :    7  Moo.  I.  A.  823 

FRAME  OF  SUIT. 

See  Fraudulent  Conveyance. 

I.  L.  R.  34  Calc.  999 
FRANCE,  LAW  OF. 
See  French  Law. 

FRANCHISE,  RIGHT  OF. 

See  Calcutta  Municipal  Consolidation 
Act,  s.  31. 

I.  L.  R.  19  Calc.  192, 195  note,  198 
FRAUD. 

Col. 

1.  What    constitutes    Fr-iud,    and 

Proof  of  Fraud       .         .         .  4348 

2.  Alleqinq  or  pleading  Fraud     .  4353 

3.  Effect  of  Fraud        .         .         .  4352 

4.  Jurisdiction       ....  4367 

See  Administration  Bond. 

10  C.  W.  N.  673 
I.  L.  R.  33  Calc.  713 

See   Arbitration — Awards — Delay    in 
making  Award. 

I.  L.  R.  26  Bom.  132 
See  Assignment  .  10  C.  W.  N.  755 
See  Benamidar     .      12  C.  W.  N.  409 


See  Conspiracy 
See  Contract 


See   Benami   Transaction. 

I.  L.  R.  28  Calc.  370 
I.  L.  R.  35  Calc.  551 

See  CrviL  Procedure  Code,  1882,  s.  108. 
I.  L.  R.  29  All.  212 

See  Civil  Procedure  Code,  1882,  s.  244. 
I.  L.  R.  27  All.  702 

See  Civil  Procedure  Code,  1882,  s.  623. 
10  C.  W.  N.  286 

See  Consent  decree. 

13  C.  W.  N.  1197 

I.  L.  R.  36  Calc.  134 

;L  L.  R.  31  Calc.  614 
I.  L.  R.  33  Calc.  547 
I.  L.  R.  34  Calc.  173 

See  Contract  Act  (I  of  1872),  s,  16. 

I.  L.  R.  32  Bom.  37 

See  Decree     .         .      12  C.  W.  N.  485 

See  Estoppel  by  judgment. 

I.  L.  R.  32  Calc.  357 

See  Evidence  .  I.  L.  R.  30  Bom.  523 

See  Evidence  Act   .   10  C.  W.  N.  422 

See  Execution       .      13  C.  W.  N.  521 

See  Fraudulent  Conveyance. 

I.  L.  R.  34  Calc.  999 

See  High  Court,  jurisdiction  of — 
Calcutta — Civil  . 

I.  L.  R.  30  Calc.  369 

See   Hindu   Law — Maintenance. 

10  C.  W.  N.  1074 

See  Insolvency  Order. 

8  C.  W.  N.  468 

See  Jurisdiction  of  Civil  Court — 
Revenue  Courts — Orders  of  Reve- 
nue Courts. 

See  Jurisdiction  of  Civil  Court — Reve- 
nue Courts — Partition. 

L  L.  R.  25  AIL  19 
See  Landlord  and  Tenant. 

8  C.  W.  N.  172 

See    Lease     .       I.  L.  R.  36  Calc.  675 

See  Limitation      I.  L.  R.  30  Bom.  395 
I.  L.  R.  34  Calc.  711 

See  Limitation  Act,  1877,  s.  18  (1871,  s. 
19). 

See  Limitation  Act,  1877,  Art.  95  (1871, 
Art.  96 ;  1869,  s.   10). 

I.  L.  R.  30  Mad.  402 

See  Master  and   Servant. 

I.  li.  R.  36  Calc.  647 

See  Mortgage  .   I.  L.  R.  32  Calc.  283 
13  C.  W.  N.  300 

See  Onus  of  Pbo of— Mortgage. 

5  C.  W.  N.  40a 
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See   Principal    and    Agent — Liability 
OF  Principal. 
Bourke  A.  O.  0. 1 :  2  Hyde  289 ;  Cor.  83 

1  Hay  461 

6  W.  R.  252 

16  W.  R.  80 

I.  L.  R.  7  Calc.  199 

6  C.  W.  W.  429 

See  Probate    .    I.  L.  R.  33  Calc.  1001 

See  Res  Judicata — Estoppel  by  Judg- 
ment        .         I.  L.  R.  11  Bom.  708 
I.  li.  R.  17  Mad.  384 
li.  R.  21 1.  A.  93 
I.  L.  R.  19  Bom.  821 
I.  L.  R.  30  Bom.  35 
I.  L.  R.  29  Ail.  608 

See  Right  of  Suit — 

Decrees  :        .         5  C.  W.  N.  559 
I.  li.  R.  28  Calc.  475 

See  Sale  for  Arrears  of  Revenue — 
Setting  aside  Sale — Other  Grounds. 

23  W.  R.  82 

I.  Ij.  R.  5  Bom.  73 

13  C.  L.  R.  1 

I.  li.  R.  10  Calc.  63 

I.  li.  R.  16  Calc  194 

I.  li.  R.  32  Calc.  Ill 

See  Sale  in  Execution    of    Decree — 
Invalid  Sales — Fraud  ; 

Setting      aside      Sale — General 

Cases     .    I.  L.  R.  26  Bom.  543 

11  C.  W.  N.  1011 

I.  li.  R.  36  Calc.  654 

Setting  aside  Sale — Irregular- 
ity     .    I.  li.  R.  30  Calc.  142 

See  Suit  to  set  aside  Decree. 

I.  li.  R.  29  AIL  418 

See   Variance  between  Pleading   and 
Proof — Special  Cases — Fraud. 

22  W.  R.  221 
I.  li.  R.  11  Bom.  620 

See  Vendor  and  Purchaser — Fraud. 
li.  R.  14  I.  A.  Ill 

concealment  of  material  facts — 


See  Husband  and  Wife. 

6  C.  W.  N.  809 

^ee  Vendor  and   Purchaser — Invalid 

Sales. 

—  fraudulent  assignment — 


See  Debtok  and  Creditor. 

I.  li.  R.  26  Bom.  577 

—  fraudulent  conveyance — 


See  Transfer  of  Property  Act,  s.  53. 

I.  L.  R.  25  Bom.  202 

I.  li.  R.  27  Bom.  322 

VOL.   II. 


FRAUD— cow^rf. 

[fraudulent  transfer— 

See  Transfer  of  Property  Act,  s.  53. 
I.  L.  R.  27  Bom.  146 

on  Court — 

See  Limitation — Question   of 


TION 


LlMITA- 

6  C.  W.  M".  348 


on  creditors — 


See  Fraudulent  Conveyance. 

I.  li.  R.  34  Calc.  999 


setting  aside  sale,  on  ground  of — 

See  Civil  Procedure  Code,  1882,  s.  244 — 

Questions  in  Execution  of  Decree. 

6  C.  W.  ]Sr.  279,  283 

See  Sale  in  Execution  of  Decree — 
Errors  in  Description  of  Property 
SOLD         .  I.  li.  R.  29  Calc.  370 

suit  to  recover  possession  of  im- 
moveable property  by  setting  aside 
document  on  ground  of — 

See  Document  .    I.  L.  R.  30  Calc.  433 
-  suit  to  set  aside  sale  on  account 


of— 

See     Civil  Procedure    Code,  s.   244 — 

Questions  in  execution  op  Decree. 

I.  li  R.  5  Mad.  217 

I.  li.  R.  9  Bom.  468 

I.  li.  R.  15  Calc.  179 

I.  li.  R.  17  Calc.  769 

I.  li.  R.  18  Calc.  139 

I.  li.  R.  19  Calc.  341,  683 

I.  li.  R.  26  Calc.  324,  326  note,  539 

I.  li.  R.  27  Calc.  197 

2  C.  W.  N.  691 

3  C.  W.  TS.  395,  403 

4  C.  W.  N.  538 

1.  WHAT  CONSTITUTES  FRAUD,  AND  PROOF 
OF  FRAUD. 

1.  Imputations  of  fraud — Dis- 

posal  of  allegations  of  fraud.  Imputations  of  fraud 
should  be  disposed  of  at  the  hearing,  and  should 
not  be  left  open  to  be  disposed  of  by  the  master  on 
the  taking  of  accounts.  Lallbhai  Vallabhai  v. 
Kavaszi  Nanabhai     .         .     8  Bom.  O.  C.  209 


2. 


Proof  of  fraud — Presumption. 


Fraud  and  dishonesty  are  not  to  be  presumed  on 
conjecture,  however  probable.  Imdad  Ali  v. 
KooTHY  Begum 

6  W.  R.  P.  C.  24 :  3  Moo.  I.  A.  1 


3. 


It  is  often  the  case 


that  fraud  cannot  be  established  by  positive  proofs, 
and  on  the  other  hand  it  is  not  to  be  presumed  from 
circumstances  of  mere  suspicion.  It  is  generally 
shown  by  such  circumstantial  evidence  as  over- 
comes the  natural  presumption  of  honesty  and  fair 
dealing,  and  satisJSles  a  reasonable  mind  that  such 
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1.  WHAT  CONSTITUTES  FRAUD,  AND  PROOF 
OF  FRAUD— contd. 

presumption  has  been  displaced.     Mathtjba  Pan- 
day  V.  Ram  Rucha  Tewari. 

3  B.  L.  R.  A.  C.  108 :  U  W.  R.  482 

4. __  Suit  to  set  aside 


bonds.  Mere  speculation  and  probability  will  not 
in  law  support  a  finding  of  fraud.  Where  a  party 
puts  forward  a  charge  of  collusion  with  a  view  to 
defraud,  it  is  incumbent  on  him  to  support  it  by 
evidence  to  a  certain  reasonable  extent,  e.g.,  where 
a  party  admits  that  an  instrument  which  on  the 
face  of  it  appears  to  deal  with  the  property  is  written 
or  signed  by  the  owner  of  the  property,  he  can  only 
get  rid  of  its  effect  by  showing  facts  which  would 
establish  fraud  in  its  inception,  or  show  that  it 
was  not  intended  to  be  operative  according  to  its 
purport.     Raj  Naeain  v.  Rowshun  Mull. 

22  W.  R.  124 

KuBEEROODiN  V.  JoQUL  Shaha     25  W.  R.  133 


5. 


Allegation  of  fraud 
and     contents     of. 


in     pleadings — Plaint,      form 

Where  fraud  is  charged  against  the  defendant,  the 
plaintiff  must  set  forth  particulars  of  the  fraud 
which  he  alleges.     Chanvirapa  v.  Danava 

I.  L.  R.  19  Bom.  593 


6. 


Proof    of    aUega- 


tion  of  fraud.  A.  plaintiff  who  charges  another  with 
fraud  must  himself  prove  the  fraud,  and  he  is  not 
relieved  from  this  obligation  because  the  defendant 
has  himself  told  an  untrue  story.  Mahomed  Gola  b 
V.  Mahomed  Sulliman  .   LL.  R.  21  Caic.  612 

7. ,  Allegation  of  fraud 

and  collusion.  Where  a  party  alleges  the  fraud 
or  collusion  of  the  opposite  party  as  a  ground  of 
relief,  general  allegations  of  it  ^^^II  not  be  sufficient, 
but  the  instances  upon  which  such  allegations  are 
founded  must  be  stated,  as  it  is  unreasonable  to 
require  the  opposite  party  to  meet  a  general  charge 
of  that  nature  without  giving  him  a  hint  of  the  facts 
from  which  it  is  to  be  inferred.  Joo^rNA  Pershad 
Sookool  v.  Joyram  Lall  Mahto    2  C.  Ii.  R.  26 


8. 


—  Charge  of  fraud — 


Alteration  in  nature  of  fraud  charged.  It  is 
a  well-known  rule  that  a  charge  of  fraud  must  be 
substantially  proved  as  laid,  and  that  when  one  kind 
of  fraud  is  charged,  another  kind  cannot,  on  failure 
of  proof,  be  substituted  for  it.  In  a  suit  by  the 
Official  Assignee  to  recover  a  sum  which  it  was 
alleged  had  been  improperly  and  fraudulently  paid 
away  from  the  estate  of  an  insolvent,  the  plaint  as 
presented  alleged  the  fraudulent  concealment  of  the 
payment  from  the  Assigneee.  Afterwards  when 
all  the  evidence  had  been  taken  and  it  had  been 
established  that  the  assignee  know  of  the  payment, 
this  was  amended  to  the  statement  that,  if  he  did 
know  of  it,  he  had  no  power  to  consent  to  it, 
and  that  his  consent  would  not  be  binding,  the 
payment  being  a  fraud  upon  the  Court.  Held, 
■that  the  amendment  at  the  stage  when    it    was 
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made  was  not  permissible.  The  High  Court  having 
decreed  the  claim  on  a  finding  of  fraud  different 
from  either  of  the  above  -.—Held,  that  on  this 
ground  alone  the  judgment  might  have  been 
reversed.  Montesquieu  v.  Sandys,  18  Ves.  Jun. 
302,  followed.    Abdul  Hossein  Zenlal  v.  Turner 

L  Ii.  R.  11  Bom.  620 
Ii.  R.  14  L  A.  Ill 


9. 


General        allega- 


tions of  fraud — Pliint,  amendment  of — Evidence 
of  JTT^ud — Objection  taken  for  first  time  in 
special  appeal.  Where  a  plaintiff  seeks. relief  on 
the  ground  of  fraud,  and  the  plaint  contains  general 
allegations,  but  no  specific  instances  of  the  alleged 
fraud,  it  ought  to  be  immediately,  on  presentation, 
rejected  or  returned  for  amendment,  as  it  does  not 
disclose  a  cause  of  action.  The  plaintiff  sued  to 
recover  damages  caused  by  the  defendant's  fraud 
during  his  management  of  the  plaintiff's  estate  from 
1870  to  1884.  The  plaint  disclosed  no  specific  in- 
stances of  the  fraud  imputed  to  the  defendant. 
The  Court  of  first  instance,  without  going  into  evi- 
dence, rejected  the  plaintiff's  claim  on  tbe  prelimi- 
nary ground  that  the  plaintiff  had  no  right  to  sue 
during  the  lifetime  of  his  adoptive  mother.  In 
second  appeal,  the  respondent  objected  that  the 
plaint  was  defective.  The  plaintiff's  pleader  asked 
for  leave  to  amend  it  by  specifying  certain  instances 
of  the  alleged  fraud.  Heldf  that  the  amendment 
could  not  then  be  allowed,  and  the  suit  must  fail. 
When  fraud  is  charged,  the  evidence  must  be  con- 
fined to  the  allegations  .  Krishnaji  v.  Wamnati 

L  Ii.  R.  18  Bom.  144 


10. 


Oral       eviflence. 


Oral  evidence  of  witnesses  deposing  in  general 
terms  is  not  sufficient  to  establish  fraud  on  the  part 
of  a  former  patnidar  in  converting  mal  lands  of  the 
patni  in  excsss  of  100  bighas  into  rent-free  lands, 
so  as  to  entitle  the  present  patnidar  to  resume 
them  as  invalid  lakhiraj.  Shibsoonduree  Debia 
V.  Mahomed  Am        .         .        W.  R.  1834,  137 

11.  r Suit  by  minor  to 

recover  share  of  consideration  paid  for  lease.  Suit  for 
the  recovery  of  a  minor's  share  of  the  consideration 
paid  for  a  maurasi  lease  granted  by  the  minor's 
CO-  proprietors  on  their  own  behalf  and  as  his 
guardians,  in  order  to  raise  money  required  for 
the  expenses  of  the  joint  estate,  which  lease  was 
cancelled  (on  the  suit  of  the  minor  when  he  came 
of  age),  so  far  as  his  share  was  concerned.  Held, 
that  the  plaintiff  was  not  entitled  to  recover 
without  proof  of  fraud,  and  that  the  evidence 
tendered  by  the  plaintiff  (namely,  the  record  of  the 
case  instituted  by  the  minor  for  the  canoelment  of 
the  lease)  was  not  admissible  to  prove  the  allegation 
of  fraud.  Duroa  Churn  Bhuttacharjee  v. 
Shosheb  Bhooshun  Mitter 

5  W.  R.  S.  C.  C.  Ref.  23 

12. Fraudulent    transaction — 

Decree    obtained    after    compromise    of   appeal,     A 
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decree  of  an  Appellate  Court  obtained  after  a  com- 
promise and  an  agreement  not  to  prosecute  the 
appeal  was  held  to  be  an  adjudication  obtained  not 
only  with  great  impropriety,  but  in  effect  by  fraud. 
Rajmohun  Gossain  v.  Goxirmohun  Gossain 

4  W.  E,  P.  C.  47:  8  Moo.  I.  A.  91 


13. 


Non-paymeni  of 


■debt.  The  mere  non-payment  of  a  debt  does  not 
necessarily  prove  collusion  between  the  debtor  and 
his  vendor  to  defraud  the  creditor.  Fraud  must  not 
be  presumed  without  good  and  probable  grounds. 

KiSHENDHUN    SUBMAH    V.    RaMDHIIN    ChATTERJEE 

6  W.  R.  235 

14.  Benami  transaction — Talcing 

henami  lease.  The  mere  taking  a  benami  lease, 
unaccompanied  by  any  other  circumstance  of  suspi- 
cion, does  net  per  $e  constitute  fraud.  Munnoolall 
V.  Reet  Bhoobun  Singh     .         .     6  W.  E.  283 


15. 


Sale  for  arrears  of 


rent — Benami  purchase — Act  VIII  of  1835. 
Plaintiil  sued  for  possession  on  a  declaration  of  his 
itmamee  right  to  a  portion  of  a  talukh,  for  which 
his  mother  obtained  an  itmamee  pottah.  After- 
wards the  original  superior  tenure  having  been 
sold  for  arrears  of  rent  under  Act  VIII  of  1835,  the 
father  of  defendant  No.  1  purchased  those  rights 
and  interests  in  the  name  of  the  defendant,  and 
then  obtained  from  the  zamindar  a  pottah  and 
settlement  of  the  talukh  as  one  coming  under  the 
provisions  of  Regulation  VIII  of  1819.  He  then 
fell  into  arrears,  the  talukh  was  sold  under  the 
Regulation  last  cited,  and  he  purchased  it  benami. 
Beld,  that  the  legal  inference  from  these  facts  was 
that  the  conduct  of  the  father  of  the  defendant  No.  1 
was  fraudulent.  Soobtil  Chundka  Paul  v.  Attur 
Ali UW.  R.  32 


16. 


Purchaser  obtain- 


ing assent  of  beneficial  as  well  as  ostensible  owner  to 
make  his  title  good.  There  is  no  fraud  in  a  purchaser 
securing  the  assent  both  of  the  ostensible  and 
beneficial  owners  to  his  pm'chase,  so  as  to  acquire 
a  good  title.  Kalee  Mohun  Paul  v.  Bhola  Nath 
Chakladab  .         .         .         .     7  W.  E.  138 


17. 


Over-valuation     of    salt — 


Proof  of  fraud.  A  valuation  of  salt,  based  on 
the  loss  which  the  owner  may  possibly  incur  on 
account  of  the  bonds  in  respect  of  the  salt  passed  by 
him  to  the  Government,  though  greatly  in  excess 
of  the  real  value  of  the  salt,  is  not  such  an  over- 
valuation as  amounts  to  proof  of  fraud.     Haridas 

PURSHOTAM  V.  GAMBLE  .  .  12  Bom.   23 

18.  Presumption     of    fraud — 

Property  left  to  endowment  instead  of  for  the 
support  of  the  widows  of  the  family.  The  defend- 
ants having  pleaded  that  certain  Government 
paper,  in  which  plaintiff  claimed  a  share,  had  been 
appropriated,  by  a  memorandum  of  agreement, 
to  the  service  of  an  idol,  and  the  agreement  was 
substantiated  by  very  strong  evidence  and  shown 
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to  have  been  acted  upon  by  aU  the  parties  for  years, 
the  Privy  Council  held  that  it  could  not  be  set  aside, 
as  a  colourable  transaction  having  no  validity, 
merely  upon  the  suggestion  that  the  amount  set 
aside  was  exorbitant,  and  that  there  might  possibly 
have  been  an  intention  to  defraud  widows  and 
others.  Radha  Mohun  Mundul  v.  Jadoomoneb 
Dasseb  .         .         .         .        23  W.  E.  369 


19. 


Vendor  and  pur- 


chaser— Omission  of  purchaser  to  take  possession 
— Sale  by  him  to  another — Effect  of  want  of  posses- 
sion. A  sold  certain  land  to  5  by  a  sale-deed  dated 
15th  July  1871.  The  deed  was  optionally  registrable 
and  was  not  registered.  A  continued  in  possession 
after  the  date  of  the  sale.  A  sold  the  same  land  to 
the  plaintiff  by  a  deed  of  sale  dated  1st  February 
1872.  The  deed  was  registered,  its  registration 
being  compulsory.  It  was  unaccompanied  with 
possession.  In  1882  B  obtained  possession  of  the 
land  from  the  sons  of  A  and  sold  it  to  the  defendant 
by  a  sale-deed  dated  14th  October  1882.  This 
deed  was  registered  and  accompanied  with  posses- 
sion. In  1883  the  plaintiff  sued  for  possession  of 
the  land  in  dispute.  Held,  that  the  defendant's 
vendors,  by  merely  omitting  to  take  possession  of 
the  land  on  his  purchase,  was  not  guilty  of  any 
positive  fraud  or  of  any  concealment  or  negligence 
so  gross  as  to  amount  to  fraud  that  would  entitle 
the  plaintiff  to  reHef  against  him.  Shivram  v. 
Saya  .         .         I.  Ii.  E.  13  Bom.  229 

20.  Constructive    fraud — Mort- 

gagor and  Mortgagee.  Mere  silence  on  the  part 
of  a  prior  mortgagee  on  hearing  that  the 
mortgagor  is  mortgaging  the  property  a  second 
time  is  not  such  conduct  as  will  amount  to  construc- 
tive fraud,  and  deprive  him  of  his  right  to  priority 
as  against  the  second  mortgagee.  Neither  does  the 
mere  fact  that,  being  aware  of  the  second  mortgage, 
he  attests  the  execution  of  the  mortgage-deed 
amount  to  such  conduct,  where  his  knowledge  of 
the  contents  of  the  deed  is  not  shown.  Where  a 
prior  mortgagee,  however,  attested  the  execution 
of  the  deed  mortgaging  the  property  a  second  time, 
and  being  aware  of  the  contents  of  the  deed  kept 
silence,  and  thus  led  the  second  mortgagee  to  think 
that  the  property  was  not  encumbered  and  to 
advance  his  money  on  the  security  of  it,  which 
the  second  mortgagee  would  not  have  done  had 
he  been  aware  of  the  existence  of  the  prior 
mortgage,  such  silence  was  held  to  be  conduct 
which  amounted  to  constructive  fraud  on  the 
part  of  the  prior  mortgagee,  and  deprive  him  of 
his  right  to  priority.  Salamat  Ali  v.  Budh 
Singh        ....     I.  L.  E.  1  All.  303 

21. Fiduciary      relationship— 

Onus  of  proof  of  fraud — Accounts,  proof  of  falsity 
of.  It  is  only  in  cases  where  one  person  stands 
in  a  fiduciary  relation  to  another  that  the 
law  requires  the  former  to  exercise  extreme  good 
faith  in  all   his   dealings   with    the    latter,    and 
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scrutinizes  those  dealings  with  more  than  ordinary 
care  and  caution.  In  the  absence  of  any  special 
confidence  repased  by  one  person  in  another,  it 
lies  on  him  who  alleges  fraud  to  prove  it.  Where 
accounts  are  impeached  on  the  ground  of  fraud, 
two  or  three  instances  of  particular  items  which 
can  be  taken  as  false  and  fraudulent  must  ba 
brought  to  the  notice  of  the  Court  before  it  can 
be  called  upon  to  order  the  accounts  to  be 
re-opened  from  the  first.  WiUiamson  r.  Barbour, 
I.  L.  R.  9  Ch.  D.  529,  followed.  Boo  Jinatboo 
V.  Sha  Nagarvalab  Kanoe 

I.  L.  K.  11  Bom.  78 


22. 


Abuse  of  influence. 


The  obtaining  of  property  or  of  any  benefit, 
through  the  undue  and  unconscientious  abuse  of 
influence  by  a  person  in  whom  trust  and  confidence 
are  placed,  is  a  fraud  of  the  gravest  character 
Mixon  V.  Payne,  8  Ch.  App.  887 y  followed.  Nunda 
Lal  Bose   v.  Nistarini  Dassee   (1902) 

7  C.  W.  N.  353 


23. 


Judgment      obtained      by 


perjury  m.ay  be  set  aside  on  the  ground  of 
fraud.  A  suit  will  lie  to  set  aside  a  judgment  on 
the  ground  that  it  was  obtained  by  fraud  com- 
mitted by  the  defendant  upon  the  Court  by  com- 
mitting deliberate  perjury  and  by  suppressing 
evidence.  The  law  on  this  point  is  the  same  in 
India  as  in  England.  Venkatappa  Naic  k  v.  Subba 
Naick  (1905)     .         .         I.  li.  R.  29  Mad.  179 

2.  ALLEGING  OR  PLEADING  FRAUD. 
1.  Pleading    frsiUd— Defrauded 


parties.  A  party  cannot  allege  or  plead  his  own 
fraud,  nor  can  his  representatives,  nor  a  private 
purchaser  from  him,  do  so  unless  they  are  themselves 
the  defrauded  jjarties,  and  seek  relief  from  the  fraud. 
LucKEE  Narain  Chfckerbutty  v.  Taramonee 
DossEE       .         .         .         .         .      3  W.  R.  92 

Pfrikeet  Sahoo   r.     Radha     Kishen^    Saiioo 

3  W.  R.  221 

RowsnuN  Beebee  v.  Ktjreem  Buksh 

4  W.  R.  12 

BnowANEE  Pershad  v.  Oheedun 

5  W.  R.  177 

2.  Fraud  of  ancestor — Estoppel 

— Party  pleading  fraud  of  ancestor.  The  plaintiff 
claiming  through  the  heir  of  A  is  not  at  liberty  to 
plead  the  fraud  of  A  as  against  the  defendant  in 
possession,  although  he  claims  under  the  fraudulent 
conveyance.  To  allow  him  to  do  this  would  be  to 
violate  a  well-  known  principle  of  law  which  does 
not  allow  a  party  to  set  up  the  fraud  of  the  ancestor 
through  whom  he  claims.  Ghurreeb  Hossein  _ 
Chowdhry  v.  Usee  moonnissa  Khatoon 

1  Hay  528 

3. Succession  to  pro- 
perty— Rectification  of  deeds  made   fraudulently  by   ' 


FRAUD— cowW. 

2.  ALLEGING  OR  PLEADING  FRAUD— con/rf. 

predecessor.  A  party  succeeding  to  the  possession  of 
the  property  is  not  entitled  to  ask  the  assistance- 
of  the  Court  either  to  rectify  deeds  of  transfer 
fraudulently  effected  by  his  predecessor  or  to  ask 
that  these  documents  should  be  treated  as  void  in 
law.  Gopal  Narain  alias  Jugdeo  Narain  v. 
GuNGA  Pershad  Sahee     .         .     19  W.  R.  27(> 

4. Son  suing  to  re- 
gain property  alienated  fraudulently  by  father.  A 
son  cannot  obtain  a  decree  when  suing  as  heir  to  re- 
gain property,  alleging  his  father's  fraud  as  the- 
cause  of  action.  Btthogobutty  Dossee  r.  Kishen 
Nath  Roy          ....       3  W.  R.  30 

K\LINATH   KUB  V.    DOYAL  KbISTO    DeB 

13  W.  R.  8T 

5. Pleading  fraud  of  self  or  as. 

representative.  A  imrty  claiming  through 
another  is  not  at  liberty  to  plead  that  other's  fraud 
as  against  a  defendant  in  possession  who  claims- 
under  the  fraudulent  conveyance.  Fureedoonissa 
V.  RtrHOMiri'        .         .      '   .  .4  W.  R.  37 

e.  _ 


— Person      alleging 

his  own  fraud — Benami  Itolding.  Where  pro- 
l)erty  is  held  benami,  and  the  ostensible  owner 
assents  to  its  being  disposed  of  to  the  prejudice  of 
the  real  owner,  the  latter  cannot  be  allowetl  to  ob- 
ject, the  fraud  being  a  consequence  of  his  own 
act.  Brojo  Nath  Ghose  v.  Koylash  Chunder 
Banerjee  ....      9  W.  R.  593: 


7. 


Sale  "Without  consideration- 


Sale  by  lady  to  her  mooktear  without  covsidcration — . 
Suit  by  transferees  from  vwoktear.  On  the  25th  July 
1 866  Jj/ executed  a  kobala  purporting  to  convey 
certain  properties  to  i?  (her  mooktear),  whose 
representative  A",  by  a  deed  dated  15th  September 
1867,  conveyed  a  portion  of  the  property  to  F, 
who  claimed  to  be  the  prior  purchaser  for  valuable 
consideration  without  notice.  By  deed  dated  15th 
September  1867,  Jf  conveyed  the  property  to  the 
respondents,  who  were  in  receipt  of  rents  at  the 
time  when  X  and  Y  instituted  suits  to  recover 
possession  of  the  property  and  to  set  aside  the 
deed,  the  ticckdar  and  M  being  also  made  defend- 
ants. Held,  that  the  conveyance  by  the  native 
lady  to  her  mooktear  without  consideration  could 
not  be  upheld,  for  to  uphold  it  would  be  a  denial 
of  justice  and  contrary  to  sound  policy,  even 
if  the  grantor  as  plaintiff  sued  the  mooktear 
as  defendant  to  set  it  aside.  Still  less  could  it  be 
upheld  in  a  case  like  this,  where  the  parties  pleading 
the  fraud  were  defendants  and  in  possession. 
Lalla  Huree  Lal  v.  Kooldeep  Singh 

19  W.  R.  144 

8. Fraud  on  creditors — Right  of 

widow  to  articles  of  property  excluded  from  husband^ s 
schedule  of  insolvency — Right  of  Official  Assignee. 
A  widow,  as  administratrix  of  her  husband's 
estate,  sued  to  recover  certain  articles  of  moveable 
property  belonging  to  that  estate,  which  had  been 
wrongfully  appropriated   by    her  son.     Defendant 
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pleaded  that,  if  the  articles  belonged  to  his  father's 
estate,  they  had  been  fraudulently  kept  out  of 
the  father's  schedule  when  the  latter  had  passed 
through  the  Insolvent  Court,  and  that  the  widow 
could  not  claim  the  property,  as  she  would  thereby 
be  taking  advantage  of  her  husband's  fraud.  Held, 
that,  as  the  Official  Assignee  refused  to  make  any 
claim  to  the  property  in  dispute,  no  third  party 
was  competent  to  set  up  a  claim.  The  creditors 
had  their  remedy  against  the  Official  Assignee. 
The  right  of  ownership  was  still  vested  in  the  plaint- 
iff, notwithstanding  the  alleged  fraud.  Manly  tj. 
mInly  .     ".         .         .       14W.K.136 

9, Conveyance     of 

property  for  fraudulent  purpose,  plea  of.  Where 
a  mother  conveyed  property  to  a  daughter,  and  the 
property  was  afterwards  attached  in  execution  of 
a  decree  against  the  daughter: — Held,  that  the 
mother  could  not  obtain  a  reconveyance  of  the 
property  on  the  ground  that  the  conveyance  to 
the  daughter  was  for  the  purpose  of  defrauding 
the  mother's  creditors,  and  that  the  onus  was  on 
the  mother  to  prove  that  the  decree  against  the 
daughter  was  a  fraudulent  contrivance  to  deprive 
the  mother  of  possession  of  the  property.  Keshub 
Chundar  Sein  v.  Vyasmoneb  Dossia 

7  W.  R.  118 

10. Husband      and 


loife — Fraud  on  creditors.  Where  a  wife  had 
colluded  with  her  husband  to  buy  up  a  decree  under 
which  he  and  others  were  judgment-debtors,  and  the 
husband  subsequently  sought  to  establish  his  claim 
to  the  purchase  on  the  ground  that  it  had  really 
been  made  with  his  own  money,  and  the  wife 
pleaded  that  the  husband's  fraud  had  disquaUtied 
him  : — Held,  that,  as  the  wife  was  a  partner  in  the 
fraud,  it  gave  her  no  advantage,  and  that  the 
husband's  claim  should  be  recognized,  also  because 
it  exposed  the  fraud  and  afforded  the  only  means 
•of  doing  justice  to  the  other    judgment-debtors. 

SUFEEOOLLA  SiRCAR  V.  BeGUM  BiBEE 

5  W.  R.  219 


11. 


Avuidarice        of 


fraudulent  deed — Deed  of  gift — Res  judicata- 
Estoppel.  A  deed  of  gift,  valid  and  operative 
between  the  parties  thereto,  cannot  be  avoided 
because  in  another  suit  between  different  parties 
it  has  been  held  to  be  fraudulent  as  against 
creditors.  Quaere  :  Whether  a  donor  can  avoid 
his  own  deed  on  the  ground  of  his  own  fraud. 
Ramanugra  Narain  v.  Mahasundor  Kunwa 

12  B.  L.  R.  P.  C.  433 


12. 


Joint  fraud — Defendant  plead- 


ing joint  fraud — Voidable  acti.  A  defendant  may 
plead  the  joint  fraud  of  himself  and  the  plaintiff  as 
a  bar  to  an  action  upon  a  contract  which  the  plaint- 
iff seeks  to  enforce  by  suit.  The  distinction  bet- 
ween  acts  voidable  by  statute  and  at  common  law 
discussed.     Seshaiya  v.  Kandaiya    2  Mad.  249 

SooKBNA  Medhee  v.  Gundhooram  Mundle 

12  W.  R.  264 


FRAUD— C3?i<(Z. 

2.  ALLEGING  OR  PLEADING  FRA\JD—coutd. 
13. Admitted  fraud,   suit  on— 

Suit  seeking,  protection  from  fraud  admitted  by  parties. 
A  suit  founded  on  an  admission  of  fraud  and  seeking 
protection  from  the  consequences  of  that  fraud 
cannot  be  maintained.  Alooksoonpery  Goopto 
V.  HoRO  Lal  Roy      .         .         .       6  W.  R.  287 

14.  Avoidance  of  deed    fraud" 

ulently  made.  A  person  who  has  dehberately 
executed  a  deed  by  which  his  own  property  is 
bound  is  not  at  liberty  to  set  up  as  a  plea  for  evading 
obligation  that  he  did  so  for  the  purpose  of  defraud- 
ing other  people,  but  is  bound  by  such  deed, 
Kylash  Chunder  Mitter  v.  Dhun  Monee  Dassia 

15  W.  R.  278 


15. 


-  Avoidance  of  deed 
But    where  there 


fraud  ulently  made — Possession 
was  no  transfer  of  fjossession  under  the  deed,  there 
is  a  locus  penitentioi  and  he  is  entitled  to  relief,  the 
property  being  prejudicially  affected  by  other  acts. 
Lall  Mahomed  v.  Furhtjtoonissa  15  W.  R.  312 


16. 


Setting  up  one's 


own  fraud  to  invalidate  deed.  A  party  cannot  set 
up  his  own  fraud  to  invalidate  a  deed  executed  by 
him.     Nauth  Sahoy  v.  Jtjgdtjm  Sahoy 

2  Hay  499 


17. 


Fraud  of  person 


through  whom  party  claims.  Where  the  agreement 
which  formed  the  basis  of  a  suit  was  found  to  have 
been  entered  into  by  the  plaintiff  and  the  defend- 
ant's ancestors  in  furtherance  of  a  fraud,  it  was 
held  that  the  defendant  was  at  liberty  to  show  what 
the  real  circumstances  were  under  which  the  agree- 
ment was  entered  into,  even  though  it  disclosed  the 
fraud  of  his  own  ancestor.  Golam  Koodsee  Chow  - 
DHRt  V.  Jokoorrunnissa  Khatoon 

19  W.  R.  238 

See  Sreenath  Roy  v.  Bindoo   Bashinee 
Debia       .         .         .    20  W.  R.  112 


18 


Pleading       one's 


own  fraud — Admission — Estoppel.  An  act  done  by 
a  party  with  a  view  to  defeating  a  claim  made 
against  him  does  not  estop  him  from  disputing  after- 
wards the  validity  of  that  act.  Nor  does  a  state- 
ment made  by  persons  in  a  suit  and  intended  as  a 
fraud  on  a  third  party  amount  to  an  estoppel  as 
between  them  or  prevent  either  of  them  showing  the 
real  truth  of  the  transaction.  See  Phool  Bibee  v. 
Goor  Surtm  Da-bS,  18  W.  E.  485  ;  Sreenath  Boy  v. 
Bindoo  Bashinee  Dabee,  20  W.  R.  112;  Bykunt 
Nath  Sen  v.  Gaboola  Sikdar,  24  W.  R.  39  ;  Debia 
Chowdhrain  v.  Bimola  Soondaree  Debia,  21  W.  R. 
422.    MuKHi  MuLLicK  V.  Ramjan  Sirdar 

9  C.  L.  R.  64 


19 


Fraudulent    exe- 


cution of  document — Sho\ping  real  nature  of  trans- 
i  action.  Where  a  person  who  has  executed  a  docu- 
ment {e.g.,  a  kabuliat)  for  his  own  advantage  under 
false  pretences  is  sued  upon  it,  lie  is  not  precluded 
from  showing  the  real  nature  of  the  transaction. 
AsHRUF  Sirdar  v.  Bhubo  Soonduree 

25  W.  R.  40 
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20. 


Sham  transaction — Fraudw 


lent  conveyance — Suit  for  possession  by  purchaser 
of  land — Defence  that  the  sale  to  plaintiff  was  a  sham 
transaction  to  defraud  creditors.  The  plaintiff  sued 
for  possession  of  certain  land,  which  he  alleged  he 
had  purchased  from  the  defendant  under  a 
registered  sale-deed,  dated  10th  November 
1876.  The  defendant  pleaded  that  the  deed  was  a 
sham  deed  and  without  consideration,  and  had  been 
executed  by  him  merely  to  save  the  land  from  his 
creditors.  Held,  that  the  plea  was  good,  and  that 
it  was  open  to  the  defendant  to  defend  his  possession 
by  showing  that  the  real  transaction  between 
himself  and  the  plaintiff  was  to  defraud,  whether  a 
third  party  or  his  creditors  generally.  Babaji 
t;.  Krishna         .         .        I.  L.  R.  18  Bom.  372 

21. Right  to     plead     fraud — 

Collusive  decree — Execution — Suit  to  declare 
property  liable  to  attachment  in  execution  of  a  decree 
— Plea  that  the  decree  was  collusive — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  283.  A  obtained  a 
money-decree  against  B,  and  in  execution  attached 
property  in  the  possession  of  C,  who  claimed  to 
have  purchased  it  for  value  from  B  previously  to 
the  date  of  the  decree.  The  attachment  was 
removed  on  the  motion  of  C.  A  then  brought  a 
suit  against  (7,  under  s.  283  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882),  to  have  it  declared 
that  the  property  was  liable  to  attachment  and 
sale  under  the  decree.  C  contended  that  the  decree 
sought  to  be  executed  was  a  collusive  one.  Held, 
that  C  could  not  be  allowed  to  impeach  the  decree 
between  A  and  B.  Gttlibai  v.  Jaoannath  Gal- 
VANEAB      .  .       I.  Ij.  R.  10  Bom.  659 

22. •  Civil     Procedure 

Code  {Act  XIV  of  1882),  s.  283— Suit  to  establish 
right  to  attach — Onus  of  proof — Right  of  defendant 
in  such  suit  to  set  up  the  title  of  a  third  person  where 
defendant's  own  title  derived  from  such  persons  is 
tainted  with  fraiid.  F  owned  a  house  in  Surat.  On 
the  2l6t  August  1882,  he  was  adjudged  a  bankrupt 
by  the  Supreme  Court  of  the  Straits  Settlements, 
within  whose  jurisdiction  he  was  then  carrying  on 
business  as  a  merchant.  On  the  20th  February 
1884,  he  executed  a  conveyance  of  the  house  to  C, 
the  trustee  in  bankruptcy,  for  the  benefit  of  his 
scheduled  creditors,  of  whom  the  defendant  was 
one.  The  defendant  held  a  mortgage  on  the  house 
for  advances  made  by  him  to  ^.  C  had  an  agent  in 
India,  one  N,  vnth  whom  the  defendant  was  a 
partner  in  business.  On  the  20th  November  1884, 
the  plaintiffs  obtained  a  decree  for  R78,000  against 
F  and  another  person  and  in  execution  of  this  decree, 
they  attached  the  house  in  question  as  the 
property  of  F.  Prior  to  the  attachment,  the 
defendant,  in  consideratoin  of  the  mortgage-debt 
due  to  him,  had  obtained  a  transfer  of  the  house 
from  C  with  possession.  No  further  consideration 
was  paid  by  him  at  the  time  of  the  transfer.  On 
the  attachment  being  levied  by  the  plaintiffs, 
th  defendant  claimed  the  house  as  purchaser  from 
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C  and  the  attachment  was  raised.  The  plaintiffs 
then  filed  this  suit  under  s.  283  of  the  Civil  Proce- 
dure Code  (Act  XIV  of  1882)  to  establish  their 
right  to  attach  the  house  as  the  propertj'  of  their 
judgment-debtor.  The  plaintiffs  (the  respondents) 
contended  that  the  transfer  of  the  house  by  C 
to  the  defendant  was  fraudulent,  the  defendant 
being  a  partner  of  Cs  agent,  and  no  consideration 
having  been  paid  for  the  transfer.  The  defendant 
(appellant)  contended  that  it  was  sufficient  for 
him  to  show  that  C's  title  was  good,  and  that, 
if  the  house  had  validly  passed  to  C,  it  could 
not  afterwards  be  attached  for  F's  debt.  The 
plaintiffs  (respondents)  on  the  other  hand  argued 
that  the  defendant  ought  not  to  be  allowed  ta 
set  up  C's  title  ;  that  the  transfer  by  C  to  him 
was  fraudulent,  and  that  he  ought  not  to  be  allowed 
to  benefit  by  his  own  fraud.  Held,  that  the  defend- 
ant -was  entitled  to  set  up  C's  title  as  a  defence, 
although  he  might  have  been  guiltj-  of  fraud  in  his 
subsequent  dealings  ^ith  C.  If  C''s  title  neither 
originated  in,  nor  was  upheld  by,  any  fraud  of  the 
defendant,  and  if  the  plaintiffs'  claim  failed  on  proof 
of  C's  title  alone,  the  defendant  would  not  benefit 
by  his  o>;\'n  fraud,  but  by  the  proof  of  a  title  para- 
mount to  that  of  both  plaintiffs  and  defendant. 
In  a  suit  brought  under  s.  283  of  the  Civil  Procedure 
Code  to  establish  the  right  to  attach  property  ; 
it  is  for  the  plaintiff  to  prove  that  the  property 
in  question  is  the  property  of  the  judgment-debtor. 
The  onus  of  proof  is  upon  him.  He  can  have  no 
right  to  attach  property  which  is  proxed  either 
never  to  have  belonge<l  to  his  judgment-debtor,  or 
having  beep  his,  to  have  passed  out  of  his  posses- 
sion and  ownership,  and  become  in  law  the  property 
of  others  prior  to  the  time  at  which  attachment 
is  sought.  The  defendant  in  defending  such  a  suit 
may  therefore  rely  on  the  title  of  a  third  person. 
Adam  Isufbhai  v.  Jamnadas  Ranchordas 

I.  L.  R.  17  Bom.  94 


28. 


Suit  under  Civil 


Procedure  Code,  1882,  s.  283— Bight  of  defendant 
interested  in  taking  defence  to  plead  that  decree 
was  fraudulently  obtained.  A  defendant  in  a  suit 
brought  under  s.  283  of  the  Civil  Procedure  Code, 
who  is  connected  with  the  judgment-debtor  as  being 
reversionary  heir  of  the  judgment-debtor's  husband, 
or  as  being  his  co-parcener,  may  show  that  the 
decree  in  execution  of  which  the  property  in  dispute 
was  attached  was  coUusively  obtained.  Oulibai 
V.  Jagannath  Oalvankar,  I.  L.  R.  10  Bom.  659, 
dissented  from.     Naranayyan  v.  Naoaswaryvan 

I.  L.  R.  17  Mad.  889 


24. 


Collusive      decree — Evidence 


Act  {I  of  1872),  8.  44 — Fraud  and  collusion — Decree 
ohtained  by  fraud  and  collusion  between  mortgagor 
and  mortgagee,  effect  of,  on  property  in  hands  of 
purchaser  subsequent  to  decree.  A  mortgaged  cer- 
tain property  to  B.  who  instituted  a  suit  on  his 
mortgage  and  obtained  a  decree  therein.  Subse- 
quently to  such  decree,    A  sold  the  property  to  a 
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third  party,  C.  B  having  attempted  to  execute  his 
decree  against  the  property  in  the  hands  of  C,  the 
latter  instituted  a  suit  against  A  and  B  for  the 
purpose  of  having  it  declared  that  the  property  was 
not  liable  to  satisfy  the  decree  because  the  mortgage 
transaction  was  a  fraudulent  one  and  the  decree  had 
been  obtained  by  fraud  and  collusion.  In  such  suit 
B  contended  that  C,  having  purchased  subsequently 
to  the  decree,  was  absolutely  bound  by  it.  Heldf 
that,  having  regard  to  the  terms  of  s.  44  of  the 
Evidence  Act,  it  was  perfectly  open  to  C  to  prove 
that  the  decree  had  been  obtained  by  fraud  and  col- 
lusion. Bhowahul  Singh  v.  Rajendra  Protab  Sahot/f 
5  B.  L.  R.  321:  13   W.  R.    157,    distinguished. 

NiLMONY    MOOKHOPADHYA   V.    AlMUNISSA    BiBEB 

I.  li.  R.  12  Calc.  156 
25. 


Collusion  be- 
tween parties — Defendant  subsequently  'pleading  his 
ovm  fraud.  A  obtained  a  decree  against  B  in  execu- 
tion of  which  he  was  put  in  possession  of  certain 
land  by  proclamation,  the  land  being  in  the  posses- 
sion of  tenants,  A  subsequently  sued  B  and  the 
tenants  to  recover  possession  of  the  same  land.  B 
pleaded  that  the  decree  obtained  by  A  was  the  result 
of  collusion  between  himself  and  A  in  fraud  of 
JB's  creditors.  Held,  that  it  ^vas  not  open  to  B 
to  raise  this  plea.     Vekkatramanna  v.  Viramma 

I.  L.  B.  10  Mad.  17 

See  Chenvirappa  bin    Virbhadrappa     v. 

PiTTTAPPA   BIN   ShIVBASAPPA 

I.  li.  R.  11  Bom.  708 


26. 


Debtor  and  credi- 


tor— Sham  sale-deed  to  defeat  creditors — Collusive 
decree — Suit  to  declare  title  of  fraudulent  transferor 
in  possession — Right  of  suit.  A  executed  a  sale- 
deed  of  his  land  to  B.  An  attachment  placed  on  the 
land  was  raised  at  the  instance  of  B  as  vendee.  The 
attaching  creditor  sued  impeaching  the  transfer 
as  collusive,  but  finally  consented  to  a  decree 
upholding  the  title  of  B,  who  then  applied  to  be 
registered  as  owner  in  the  place  of  ^.  A,  who 
remained  in  possession  throughout,  resisted  the 
application,  and  now  sued  B,  for  a  declaration 
that  he  was  entitled  to  remain  on  the  register  as 
owner.  It  was  alleged  and  proved  that  the 
apparent  sale-deed  was  a  sham,  and  had  been 
executed  for  no  consideration  with  intent  to 
defraud  the  plaintiff's  creditors,  and  that  the 
plaintiff  had  paid  the  attaching  creditor  to 
consent  to  the  above-mentioned  decree  to  which 
both  he  and  B  were  parties.  Held,  that  the  suit 
should  be  dismissed.  Yaramati  Krishnayya  v. 
Chundru  Pappayya     .    I.  L.  B.  20  Mad.  326 


27. 


Fraudulent    conveyance- 


Conveyance  by  plaintiff  to  defeat  creditors— 
Subsequent  suit  by  plaintiff  to  recover  possession. 
When  property  has  been  conveyed  by  the 
owner  to  another  person  with  the  object  of  de- 
frauding his  (the  owner's)  creditors,  and  the  fraud 
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has  been  carried  out,  the  owner  cannot  succeed  in  a 
suit  to  recover  possession.    Honapa  v.  Narsapa 

I.  L.  B.  23  Bom.  406 


28. 


Suit  to  set  aside 


collusive  decree— Right  of  suit.  The  plaintiff  was  a 
Hmdu  who,  in  order  to  prevent  his  undivided  son 
from  obtaining  his  share  of  the  family  property, 
made  and  delivered  to  the  defendant  certain  promis- 
sory notes  unsupported  by  consideration,  the  agree- 
ment between  them  being  that  the  defendant  should 
obtain  a  decree  on  the  notes  and  in  execution  attach 
and  bring  to  sale  and  himself  purchase  the  lands 
of  the  family,  and  should  hold  them  at  the  disposal 
of  the  present  plaintiff.  The  suit  and  the  subse- 
quent proceedings  in  Court  were  carried  on  by 
them  coUusively,  the  present  plaintiff  supplying 
the  necessary  funds.  The  son  then  sued  for  his 
share  of  the  property,  and  having  with  the  aid  of  his 
father  (who  had  meanwhile  lost  his  confidence  in 
the  defendant)  successfully  impeached  the  sale  as 
collusive,  obtained  a  decree  which  was  executed.  It 
had  been  agreed  that  the  defendant  should  hold  the 
land  at  the  disposal  of  the  plaintiff,  but  he  now 
refused  to  surrender  to  him  his  share.  The  plaintiff 
accordingly  sued  to  recover  his  share  of  the  pro- 
perty and  for  a  declaration  that  the  collusive 
decree  against  him  and  the  subsequent  proceedings 
in  execution  thereof  were  not  binding  on  him. 
Held,  that  it  is  not  competent  to  a  party  to  a 
collusive  decree  to  seek  to  have  it  set  aside,  and 
that  the  plaintiff  accordingly  was  not  entitled  to 
relief.  Varadarajulu  Naidu  v.  Srinivasulit 
Naidu      .         .         .         I.  L.  B.  20;Mad.  333 

29.  ; Fraudulent     decree— Pother 

of  Court  at  instance  of  innocent  party  to  treat  decree  of 
another  Court  obtained  by  fraud  as  a  nullity.  An 
innocent  party  may  be  allowed  to  prove  in  one 
Court  that  a  decree  obtained  against  him  in  a 
different  proceeding  in  another  Court  of  concurrent 
jurisdiction  was  obtained  by  fraud,  and  if  the  Court 
be  of  opinion  that  such  decree  so  obtained  in  the 
other  Court  cannot  stand,  it  has  jurisdiction  to 
treat  that  decree  as  a  nullity  and  render  its  effect 
nugatory.    Nistarini  Dassi  v.  Nundo  Lall  Bose 

I.  Ii.  B.  26  Calc.  891 
3  O.  W.  N.  670 


30. 


Evidence      Act 


{I  of  1872),  ss.  40  and  44 — Existence  of  a  previous 
judgment  inter  partes — Relevant  fact — Competency 
of  any  party  against  whom  such  judgment  obtained 
to  prove  in  a  suit  between  the  same  parties  that  it 
was  obtained  by  fraud.  In  a  suit  brought  by  A 
against  B  for  khas  possession  of  a  tank,  the  plaintiff 
put  in  a  decree  based  on  a  compromise  in  a  previous 
suit  between  him  and  the  defendant,  to  prove  his 
right  to , khas  possession.  The  defence  {inter  alia) 
was  that  the  decree  was  a  fraudulent  one.  Held, 
that  under  s.  44  of  the  Evidence  Act  (I  of  1872) 
the  defendant  could  show  that  the  decree  was 
obtained  by  fraud.  Rajib  Panda  v.  Lakhan 
Sbndh  Mahapatra  .      I.  L.  B.  27  Calc.  11 

3  C.  W.  N.  660 
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See  Sribangammal  v.  Sandammal 

I.  Ij.  K.  23  Mad.  216 


SI. 


—  Allegations    of       fraud— 


Particulars  constituting  fraud  should  he  given — 
Issue  in  cases  of  fraud — Practice.  It  is  an 
elementary  rule  of  law  that  where  fraud  is 
set  up,  particulars  of  it  must  be  given  and 
it  must  be  based  upon  a  specification  of  the  acts 
relied  upon  as  constituting  fraud.  Per  Chanda- 
varkar,  J. — It  is  a  matter  of  supreme  importance 
and  necessity  that  a  case  of  fraud  should  not  be 
the  subject  of  a  mere  vague  allegation  in  the  plaint 
or  written  statement ;  but  that  it  shall  be  supported 
by  particulars  ;  and  that,  if  that  condition  is  not 
complied  wit^,  the  party  relying  on  a  case  of  fraud, 
shall  not  be  allowed  to  raise  that  case  in  the  form 
of  an  issue.  It  is  generally  advisable,  indeed,  when 
framing  an  issue  on  the  point  of  fraud,  to  set  forth 
in  the  issue  itself  a  brief  statement  of  the  fraud 
alleged,  or  at  least  to  refer  to  the  passage  in  the 
pleadings  where  it  is  specified.  If  this  be  made  an 
invariable  practice,  the  door  will  be  closed  to  vague 
and  indiscriminate  allegations.  Balaji  v.  Gang  a - 
DHAR(1908)  .        I.Ii.  K.  32  Bom.  255 


32. 


Auction    sale — 


Combination  of  bidders — Cause  of  action — Pleadings 
— Fraud — Specific  allegations,  want  of.  Allegations 
of  fraud  must  be  specifically  pleaded,  general  allega- 
tions, however  strong  may  be  the  words,  being  in- 
sufficient to  amount  to  an  averment  of  fraud  of 
which  any  Court  ought  to  take  notice.  Walling  ford 
V.  Mutual  Society,  5  A.  C.  685,  per  Selborne,  L.  C, 
at  p.  697 ;  Qanga  Narain  Oupta  v.  Tihikram 
Chowdhuri,  I.  L.  R.  15  Calc.  533,  followed.  The 
fact  that  a  combination  amongst  bidders  at  an 
auction  sale  has  been  formed  to  bid  at  the  auction 
does  not,  of  itself  give  rise  to  an  action  at  the 
suit  of  the  vendor.  Ambica  Prasad  Singh  v.  R.  H. 
WhitweU,  6  C.  L.  J.  11 1,  also  Fuller  v.  Abrahams^ 
3  Brod.  dh  Ring.  116,  Levi  v.  Levi,  6  Car.  <fc  P.  239, 
dissented  from.  Doolub  Doss  v.  RamlaU,  15  Jur. 
259,  referred  to.  Jyotiprakas  Nande  v.  J  how- 
mull  JoHURY  (1908)       .         .     13  C.  W.  N.  87 


33. 


Appeal. 


question  of  fraud  cannot  be  allowed  to  be  raised 
in  the  appellate  stage  when  it  was  not  alleged  in 
the  written  statement  and  no  issue  was  raised 
regarding  it.  Pundit  Prayrao  Raj  v.  Goukara>' 
Pershad  Tewari  (1902)        .     6  C.  W.  N.  787 

34.  Voidable  con- 
tract— Defendant  entitled  to  plead  fraud — Lapse  of 
time — Undue  influence — Contract  Act  {IX  of  1872), 
s.  16.  Fraud  does  not  make  a  transaction  void, 
but  only  voidable  at  the  instance  of  the  person 
defrauded.  The  plaintiff  sued  in  1900  to  re- 
cover from  the  defendant  the  amount  due  for 
interest  on  a  mortgage- bond  dated  the  15th 
April  1893  by  sale  of  the  mortgaged  property. 
The  defendant  contended  that  he  did  not  execute 
the  bond  with  free  consent  and  that  it  was  obtained 
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from  him  under  pressure  of  criminal  proceedings. 
Held,  that  the  defendant  was  entitled  to  resist  the 
claim  made  against  him  by  pleading  fraud,  and  that 
he  was  entitled  to  urge  that  plea,  though  he  had 
not  brought  a  suit  to  set  aside  the  transaction. 
Rangnath  Sakharam  t'.    GoviND  Narsinv  (1904) 

I.  Ij.  B.  28  Bom.  689 

35.  Benami  sale — Purchaser  from 

benamidar — AttachmeTit  in  execution  of  a  money 
decree  against  the  original  owner — Raising  of  the 
attachment  at  the  instance  of  he  purchaser  from 
benamidar — Suit  by  the  purchaser  to  recover 
possession — Original  owner  setting  up  his  own  fraud. 
H,  the  owner  of  certain  property,  executed  a  banami 
sale-deed  and  the  benamidar  sold  the  property  to 
the  plaintiffs'  father.  The  property  was  after- 
wards attached  in  execution  of  a  money  decree 
against  H,  but  the  attachment  was  raised  at  the  in  - 
stance  of  the  plaintiffs'  father.  Subsequently  the 
plaintiffs  brought  a  suit  for  the  recovery  of  posses- 
sion from  H.  H  pleaded  his  own  fraud  as  an  effec- 
tive answer  to  the  claim.  Held,  allowing  the 
plaintiffs'  claim,  that  the  defendant  H  could  not 
set  up  his  fraud  to  a  claim  of  immoveable  property 
conveyed  by  him  to  the  benamidar.  Sidlingappa  v. 
HiRASA(1907)         .         .    I.  li.  B.  31  Bom.  405 


3.  EFFECT  OF  FRAUD. 


1. 


Fraudulent       Conveyance- 


Fraudulent  joint  conveyance  where  one  party  really 
has  an  interet>t  in  the  property.  A  declaration  of 
title  cannot  be  granted  to  the  purchaser  under  a 
kobala  from  two  parties  \»here  the  conveyance 
has  been  found  to  be  fraudulent  and  collusive,  even 
though  one  of  the  parties  really  had  an  interest  in 
the  propertj',  and  transferred  it  in  the  same  con- 
veyance. The  conveyance  cannot  be  upheld  in  part, 
the  effect  of  fraud  being    to    make  it    wholly    void. 

.4LTAM00NISSA  BiBEE   v.    8  AGE      .        11  W.  B.  385 


I 


2. 


Mortgage  -bond — Subsequent 


substitution  of  property  as  security — Purchaser, 
right  of.  L  executed  a  bond  in  favour  of  8,  in 
which  he  mortgaged,  amongst  other  property, 
a  village,  called  Chand  Khera,  as  security  for  the 
payment  of  certain  money.  Subsequently  he  sold 
the  same  village  to  A  concealing  the  fact  of  the  mort- 
gage to  S.  On  this  fact  coming  to  A*s  knowledge, 
he  threatened  L  with  a  criminal  prosecution,  where- 
upon L  j)roposed  that  a  share  in  a  village  called 
Kelsa,  w  hich,  he  alleged,  was  his  property,  should  be 
substituted  for  Chand  Khera  as  security,  and  this 
proposal  was  accepted  by  S.  It  subsequently 
appeared  that  the  share  in  Kelsa  did  not  belong  to 
L,  and  S  thereupon  sue^l  L  and  A  on  the  bond, 
claiming  to  enforce  a  lien  on  Chand  Khera.  A  set 
up  as  a  defence  to  the  suit  that  S  had  agreed  to 
substitute  Kelsa  for  Chand  Khera  in  the  bond,  and 
produced  S's  letter  as  evidence  of  the  agreement. 
Held,  that  Vs  fraud  vitiated  S^s  agreement  to  sub- 
stitute the  security  of  Kelsa  for  the  security  of  Chand 
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Khera  in  the  bond,  and  8  was  entitled,  notwith- 
standing A  might  have  purchased  the  latter  pro- 
perty in  good  faith,  to  the  enforcement  of  the  lien 
created  thereon  by  the  bond.  Safdab  Ali  Khan 
V.  Lachman   Das       .         .     I.  L.  R.  2  All.  554 

3.  Contract  of  tenancy — Misre- 
presentation— Kdbuliat.  Three  plots  of  land  were 
let  to  A  under  one  kabuliat.  A  reUnquished  two 
plots,  but  admitted  being  in  possession  of  one, 
alleging  that  the  kabuliat  had  been  obtained 
by  fraud  and  misrepresentation.  Held,  that,  as 
the  lease  was  an  entire  contract,  one  portion  only 
could  not  be  repudiated  on  the  ground  of  fraud  ;  but 
that,  if  the  tenancy  was  to  be  avoided  on  the  ground 
of  fraud,  it  must  be  avoided  in  toto.  Anaeullah 
Shaikh  v.  Koylash   ChunderBose 

I.  Ii.  R.  8  Calc.  118 


s,c.  Koylash 
Sheikh 


Chtjndeb    Bose  v.  Anartjllah 
9  C.  L.  R.  467 

4.  Fraudulent    and     collusive 

decree — Judgments  in  rem — Judgments  inter  par- 
tes— Evidence  Act,  1872,  s.  44.  Where  a  decree  in 
a  suit  has  been  obtained  by  means  of  the  fraud 
of  one  party  against  the  other,  it  is  binding  on 
parties  and  privies  and  on  persons  represented  by 
the  parties  so  long  as  it  remains  in  force,  but  it  may 
be  impeached  for  fraud  and  may  be  set  aside  if 
the  fraud  is  proved.  In  the  case  of  judgments 
■in  rem  the  same  rule  holds  good  with  regard  to 
persons  who  are  strangers  to  the  suit.  Where  a 
decree  has  been  obtained  by  the  fraud  and  collusion 
of  both  the  parties  to  the  suit,  it  is  binding  upon 
the  parties.  It  is  also  binding  upon  the  privies  of 
the  parties,  except  probably  where  the  collusive 
fraud  has  been  on  a  provision  of  the  law  enacted  for 
the  benefit  of  such  privies.  But  persons  represented 
by,  but  not  claiming  through,  the  parties  to  the 
suit  may,  in  any  subsequent  proceeding,  whether 
as  plaintiff  or  defendant,  treat  the  previous  judg- 
ment so  obtained  by  fraud  and  collusion  as  a  mere 
nullity,  provided  the  fraud  and  collusion  be  clearly 

■  established.  The  same  rule  applies  with  regard 
to  strangers  where  the  previous  judgment  is  a 
judgment  in  rem.  Quaere:  As  to  the  proper  con- 
struction of  s.  44  of  the  Evidence  Act  (I  of  1872). 
Ahmedbhoy  Hubibhoy  v.  Vulleebhoy  Cassum- 
BHOY    .         .         .         .      I.  L.  R.  6  Bom.  703 

5. Sale  in  execution  of  decree — 


Cancellation  of  sale — Power  of  Court  to  refuse  to 
confirm  sale.  The  pmrchaser  at  a  sale  by  public 
auction  did,  by  the  exercise  of  fraud  and  collusion 
with  the  agent  of  the  execution-creditor  (though 
without  the  creditor's  personal  knowledge), 
succeed  in  becoming  the  purchaser  at  a  depreciated 
value.  There  was  no  material  irregularity  in 
publishing  or  conducting  the  sale.  Held,  that 
the  Court  which  ordered  the  sale  had  jurisdiction 
to  refuse  to  confirm  the  sale  on  the  ground  of 
the  fraud  practised  by  the  agent  of  the  execution 
creditor  and  the  purchaser.  Held  by  Kernan, 
J.,    that   the    party    defrauded  ought  not   to  be 


3.  EFFECT  OF  FRAUD— conW. 

referred  to  bring  a  regular  suit.  The  question 
ought  to  be  decided  at  once  on  motion  in  the 
original  cause.  Held  by  Muttusami  Ayyab,J., 
that  fraud  was  a  valid  ground  of  relief  on  petition 
when  it  related  to  the  mode  in  which  the  auction 
was  held,  and  the  purchaser  was  a  party  to  it,  but 
it  was  doubtful  whether  fraud  was  a  ground  of 
relief  on  petition  when  it  was  a  remote  cause  of 
the  sale.     Subbaji  Rau  v.  Srinivasa  Rau        ^ 

I.  Ii.  R.  2  Mad.  264 

See   Ramayyar  v.   Ramayyar 

I.  Ii.  R.  21  Mad.  356 

6.  _ Construction  1341 

of  17th  June  1842 — Purchase  of  decree.  The  plaint- 
iff purchased  lands  which  had  been  pledged  to  the 
defendant  on  a  bond,  and  subsequently,  in  order  to 
prevent  their  being  taken  in  execution  of  a  decree 
obtained  by  the  defendant  for  the  amount  of  the 
bond,  the  plaintiff  purchased  the  decree  from  the 
defendant,  who  notwithstanding  took  out  execution 
against  the  lands  and  sold  them  as  though  the  decree 
had  never  been  sold.  In  a  suit  by  the  plaintiff  to  re- 
cover possession  of  the  lands  and  for  reversal  of  the 
execution-sale  : — Held  it  was  no  defence  that  the 
plaintiff  had  not  notified  this  purchase  of  the  decree 
to  the  Court  in  compliance  with  Construction  1341 
of  the  17th  June  1842.  Sitaram  Sahu  v.  Mohan 
Mandar 

E.  L.  R.  Sup.  Vol.  345 :  3  W.  R.  90 

7.  Collusive        transactions — 


Benami  transaction  for  purpose  of  defrauding  creditors 
— -Deed  of  conveyance  not  in  real  purchasers^  name — 
Collusive  suit  by  nominee  against  real  oioner — Decree 
obtained  by  fraud — Subsequent  suit  by  real  owner 
against  nominee  for  possession — Right  of  party  to 
fraud  to  set  fraudulent  decree  aside — 'Collusive 
transaction  when  held  binding,  and  when  set  aside 
— Limitation  Act,  1877,  art.  93 — Suit  to  set  aside 
decree  on  ground  of  fraud.  In  1874  the  plaintiff 
P  bought  a  house  from  O,  but  cause  the  conveyance 
to  be  executed  by  G,  in  the  defendant  C"s  name. 
This  was  done  with  the  object  of  protecting  the  pro- 
pert}"  against  the  claims  of  the  plaintiff's  creditors. 
The  plaintiff  occupied  the  house,  ostensibly  as  ten- 
ant to  the  defendant  for  a  nominal  rent.  In  1880 
the  defendant  brought  a  suit  against  the  plaintiff 
to  recover  possession  of  the  house,  and  obtained 
an  ex  parte  decree.  He  applied  for  execution  of  the 
decree,  but  allowed  the  execution-proceedings  to 
drop.  In  1883  he  made  a  fresh  application  for  exe- 
cution. Thereupon  the  plaintiff  filed  the  present 
suit  for  a  declaration  of  his  title  to  the  house  in 
question,  and  of  his  right  to  retain  possession, 
alleging  that  the  defendant  was  a  mere  benamidar  ; 
that  the  sale-deed  and  the  ex  parte  decree  were  sham 
and  collusive  transactions  in  fraud  of  the  plaintiffs 
creditors ;  and  that  the  defendant  was  merely  a 
trustee  for  him.  Held,  that  the  plaintiff  was  bound 
by  the  decree  passed  in  1880  in  the  defendant's 
favour,  though  it  was  a  collusive  decree.  The  plaint- 
iff could  not  get  the  judgment  set  aside  which  the 
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defendant  had  obtained  against  him  by  his  own 
contrivance.  The  plaintiff  alleged  that  the  defend- 
ant held  in  trust  for  him,  the  object  of  that  trust 
being  to  protect  the  plaintiff's  property  in  fraud  of 
his  creditors.  Even  if  such  a  trust  enforceable  by 
the  Courts  could  arise  out  of  such  a  turpis  causay 
the  question  was  whether  this  continued  to  subsist 
and  would  be  enforced,  when  the  original  relations 
of  the  parties  had  became  merged  in  the  decree 
obtained  by  the  defendant  against  the  plaintiff. 
The  general  principle  is  that  where  a  defendant  has 
suffered  a  judgment  to  pass  against  him,  the  matter 
is  then  placed  beyond  his  control.  Held,  also,  upon 
the  general  principle  of  res  judicaia,  that  the  plaint- 
iff was  estopped  from  raising  the  question  of  fraud 
in  the  present  suit,  which  he  might  and  ought  to 
have  urged  in  the  former  litigation.  Held,  further, 
that  the  suit,  if  regarded  as  one  for  setting  aside  a 
decree  obtained  by  fraud,  was  barred  by  limitation, 
£uch  fraud  as  there  was  being  as  well  known  to  the 
plaintiff  in  1880  as  in  1883,  when  the  present  suit 
was  filed.  A  party  to  a  collusive  decree  is  bound 
by  it  except  possibly  when  some  other  interest 
is  concerned  that  can  be  made  good  only  through 
his.  Ahmedhhoy  Habibhoy  v.  Vulleebhoy  Cassum- 
hhoy,  I.  L.  R.  6  Bom.  703,  and  Venkatramanva  v. 
Viramma,  I.  L.  B.  10  Mad.  17,  followed.  Paran 
Singh  v.  Lalji  Mai,  I.  L.  B.  1  All.  403,  dissented 
from.  A  decree  fraudulently  obtained  may  be 
challenged  by  a  third  party  who  stands  to  suffer  by 
it  either  in  the  same  or  in  any  other  Court ;  but,  as 
between  the  parties  themselves  to  a  collusive 
decree,  neither  of  them  can  escape  its  consequences. 
Where  arn  illegal  purpose  has  been  effected  by  a 
transfer  of  pioperty,  the  transferee  is  not  to  be 
treated  as  a  trustee  holding  it  for  the  benefit  of  the 
transferor.  Where  a  collusive  transaction  has  mere- 
ly proceeded  to  the  length  of  sham  deeds  passed 
between  the  parties,  or  even  of  false  declarations 
made  by  them  in  litigation  for  their  common  benefit, 
the  Courts  may  displace  the  apparent  by  the  real 
ownership.  In  cases  in  which  the  transaction  was 
still  inchoate,  or  the  grantor  still  retained  a  loctis 
pcenitentim,  the  formal  act  has  been  relieved  against 
by  reference  to  the  real  intention  of  the  parties. 
Tbft  violation  or  infringement  of  the  law  had  not 
in  such  cases  been  completed  and  a  suspensive 
condition  was  annexed  to  the  initial  acts  of  which 
Courts  of  Equity  could  take  advantage  :  but,  apart 
from  this,  a  man  cannot  confine  the  operation  of 
his  deed  within  the  limits  of  an  intended  fraud. 
The  purpose  having  been  once  answered,  especially, 
by  defeat  of  a  third  person's  rights  asserted  in  Court, 
a  claim  for  reconveyance  would  be  properly  dis- 
missed. Chenvirappa  bin  Virbhadrappa  v.  Put- 
TAPPA  BIN  Shivbasappa    .  I.  Ij.  B.  U  Bom.  708 


8. 


Bight    of    suit — 


SuU  to  set  aside  decree  on  grovnd  of  fraud  and  collu- 
sion. Decrees  having  been  passed  against  the  pre- 
sent plaintiff's  father  and  his  agent,  respectively, 
property  claimed  by  the  present  plaintiff  was 
attached.     He    filed    two  suits  by  his  next  friend 


3.  EFFECT  OF  FRAVB—contd. 

to  have  the  attachments  set  aside,  but  thes& 
suits  were  dismissed.  He  now  sued  to  have 
set  aside  the  decrees  dismissing  these  suits, 
alleging  that  his  father's  agent,  defendant  No.  2, 
had  colluded  with  the  decree-holder,  defendant 
No.  ],  and  given  false  evidence,  and  that  the 
decrees  had  been  obtained  thereby.  Held,  that,^ 
the  plaint  disclosed  a  good  cause  of  action. 
Krishnabhupati  v.  Ramamurti 

I.  L.  R.  16  Mad.  198 


8. 


Debtor  and  credit- 


or—  Collusive  decree — Fraud  on  creditors — Fraudu- 
lent purpose  carried  out — Suit  by  legal  representative 
of  the  fraudulent  transferor  and  judgment-debtor  to  set 
aside  conveyance  and  restrain  execution  of  decree.  A, 
with  the  intention  of  defeating  and  defrauding  his 
creditors,  made  and  delivered  a  promissory  note  to 
B  without  consideration,  and  collusively  allowed  a 
decree  to  be  obtained  against  him  on  the  promissory 
note,  and  conveyed  to  B  a  house  in  part  satis- 
faction of  the  decree  ;  and  it  appeared  that  certain 
of  A''s  creditors  were  consequently  induced  to  remit 
parts  of  their  claims.  A  having  died,  his  widow 
and  legal  representative  under  Hindu  law  now  sued 
B  to  have  the  promissory  note  and  the  conveyance 
set  aside,  and  to  have  the  defendant  restrained  by 
injunction  from  executing  the  decree.  Held  (by 
SuBRAMANiA  Ayyar,  J.),  (i)  that  the  plaintiff 
was  not  entitled  to  relief  in  respect  of  the  promis- 
sory note  and  the  decree,  although  she  was  not 
personally  a  party  to  the  fraud,  inasmuch  as  she 
claimed  through  A  b}'  whose  contrivance  and  collu- 
sion the  defendant  was  enabled  to  obtain  the 
decree  ;  (ii)  that  the  plaintiff  was  not  entitled  to 
have  the  sale  set  "aside,  inasmuch  as  there  had  been 
at  least  a  partial  carrying  into  effect  of  the  illegal 
purpose  in  a  substantial  manner.  Ranoammal  v. 
Venkatachari       .         .     I.  L.  B.  18  Mad  378 

In  the  same  case  on  appeal  held  (by  Collins,  C.J.^ 
and  Benson,  J.),  that  the  plaintiff  was  not  entitled 
to  relief,  for  ^,  if  alive,  could  not  have  claimed  to- 
have  his  own  fraudulent  acts  set  aside,  and  the 
plaintiff  was  in  no  better  position  than  he  would 
have  been.  Qunre :  Whether  a  widow  might 
successfully  maintain  a  claim  for  maintenance  out 
of  property  alienated  by  her  husband  without  con- 
sideration and  fraudulently  if  she  herself  was  no 
party  to  the  fraud.  Ranoammal  v.  Venkata- 
chari .         .         .       I.  L.  B.  20  Mad.  823 

10. Money  advanced  on  hundi 

— Fraudulent  misrepresentation — Suit  before  due 
date  of  hundi — Right  of  suit.  The  defendants 
obtained  advances  of  money  on  hundis  by 
making  untrue  representations,  knowing  them  to 
be  untrue  and  knowing  that  without  them  they 
could  not  have  got  the  money.  Held,  that  the 
plaintiffs  were  entitled  to  rescind  the  contract  and 
claim  immediate  repayment  before  the  due  date 
of  the  hundis.  There  is  no  reason  why  the  principle 
that  fraud  vitiates  all  agreements  should  not  be 
applied  to  debts  evidenced  by  hundis,  promissory 
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TRATTD—contd. 

3.  EFFECT  OF  FRAUD— cowcW. 

notes,  or  other  negotiable  instruments,  if  the  facts 
show  that  the  loans  were  contracted  on  the  faith  of 
fraudulent  misrepresentations  made  by  a  debtor 
to  a    creditor.     Baboolaix  v.  Joy  Lall 

I.  L.  K.  24  Cale.  533 


11. 


Fraudulent  decree — Power  of 


Court  to  treat  as  a  nullity  the  decree  of  another 
Court  obtained  by  fraud — Heir  of  a  party  to  a  fraud 
not  bound  by  the  act  of  his  ancestor.  Where  by 
means  of  a  fraud  practised  on  the  Court  the 
owner  of  considerable  property,  both  moveable 
and  immoveable,  caused  a  decree  to  be  passed 
against  himself  as  defendant  in  a  collusive  suit 
upholding  a  fictitious  waqf-namah,  by  which  it  was 
intended  to  tie  up  the  property  in  perpetuity  for 
the  benefit  of  the  direct  descendants  of  the  waqf 
to  the  exclusion  of  his  collateral  heirs,  it  was  held, 
on  suit  by  such  heirs  to  recover  possession  of 
their  share  by  inheritance  of  the  property  so 
dealt  with,  (i)  that  a  Court  which  was  otherwise 
competent  to  entertain  the  suit  had  jiu'isdiction, 
on  the  finding  that  it  had  been  obtained  by  means 
of  fraud,  to  treat  the  previous  decree  as  a  nullity, 
(ii)  that  the  plaintiffs  were  not  prevented  from 
setting  up  the  plea  that  the  previous  decree  had 
been  obtained  by  fraud  by  the  fact  that  the  person, 
who  practised  such  fraud,  w&s  their  predecessor 
in  title.     Nistarini  Dassi  v.  Nundo  Lai  Bose,  I.  L.  JR. 

26  Calc.  891  ;  Bandon  v.  Becher,  3  CI.  cf-  Fin.  479  ; 
Rajib  Panda  v.  Lakhan  Sendh  Mahapatra,  I.  L.  R. 

27  Calc.  11  ;  Ahmedbhoy  Hubibhoy  v.  Vuleebhoy 
Cassuiribhoy,  I.  L.  R.  6  Bom.  70S  ;  Prudham  v. 
Philips,  2  Ambler  763  ;  and  William  v.  Lloyd,  5 
Bing.  N.  C.  741,  referred  to.  Barkat-un-nissa 
V.   Fazl  Haq  (1904)       .     I.  L.  R.  26  All.  272 

.     4.  JURISDICTION. 

1.  Decree  of  superior    Court  if 

can  be  declared   void  by  inferior    Court. 

A  Court  of  inferior  jurisdiction  is  competent  to 
declare  a  decree  of  a  superior  Court  to  be  a 
nullity  on  the  ground  of  fraud,  if  otherwise 
it  has  jurisdiction  to  entertain  the  suit.  Aushoo- 
tosh  Chandm  v.  Ta:a  Prmanra  Roy,  I.  L.  R.  10 
Calc.  612  ;  Kedar  Nalh  Mukerjee  v.  Prosonra  Kumar 
Chatterjee,  5  C.  W.  N.  559  ;  Nunda  Lai  Bose  v. 
Nistarini  Lassi,  7  C.  W.  JN.  353  ;  I.  L.  R.  30  Calc. 
369,  referred  to.  Sakthakram  Maiti  v.  Nando 
Ram  Maiti  (1906)         .         .     11  C.  W.  N.  579 


2. 


Suit  to  set  aside  a 


decree  on  the  ground  of  fraud — No  other  relief  claimed 
— Jurisdiction.  Save  under  special  circumstances, 
a  suit  to  set  aside  a  decree  obtained  by  fraud,  in 
which  no  other  relief  whatever  is  claimed  cannot 
be  maintained  in  any  district  outside  the 
district  in  which  the  fraud  was  committed  and  the 
fraudulent  decree  was  obtained.  Mewa  Lai  Thakur 
V.  Bhujun  Jha,  13  B.  L.  R.  App.  11  ;  Abdul  Mazum- 
dar  V.  Mahamed  Gazi,  I.  L.  R.  21  Calc.  605  ;  Pran 
Nath  Roy  v.   Mahesh   Chandra  Choivdhry  Moitra, 


"E'RATTD—condd. 

4.  JURISDICTION— concW. 

/.  L.  R.  24  Calc.  546  ;  Kedar  Nath  Mukerjee  v^ 
Prosonna  Kumar  Chatterjee,  5  C.  W.  N.  559  ;  Behari 
Lai  V.  Pokhe  Ram,  I.  L.  R.  25  All.  48  ;  Nistarini 
Dassi  V.  Nundo  Lai  Bose,  I.  L.  R.  26  Calc.  908, 
and  Bibeeman  v.  Abdool  Aziz,  4  C.  L.  R.  366, 
referred  to.     Umbao  Singh  v.  Hardeo  (1907) 

J.  Ii.  R.  29  All.  418 

FRAUDULENT  CONVEYANCE. 

See  Fraudulent  Tbansfeb. 

1.  Fraud    on    creditors — Trans- 
feree, rights  of — "  Good  faith  ''—Sale  by  debtor  vnth 
intent  to  defeat  or  delay   creditor — Frauduleiit    intent 
of     vendor    shared    in    by    purchaser — FraudtUeni 
preference — Sale  in  consideration  of  existing  debt — 
Sale     of     entire     estate     of     debtor — Transfer     of 
Property  Act  {IV  of  1882),  s.  53 — Practice — Frame 
of  suit — Appeal.     A  suit  under  s.  53  of  the  Transfer 
of  Property  Act  to  obtain  a   declaration    that    a 
conveyance   is    voidable   at    the    instance   of  the 
creditors  of  the  transferor  must  be  brought  by  or  on 
behalf  of  all  the  creditors,  and  the  suit  unless  so 
framed    would    not    be    maintainable.     Burjorji 
Dorabji    Patel  v.  Dhunbai,  I.  L.  R.  16  Bom.  1  ; 
Isvar  Timappa  Hegde  v.  Devar  Venkappa,   I.  L.  R. 
27  Bom.  146  ;  Chatterput  Singh  v.  Maharaj  Bahadur, 
I.  L.  R.  32  Calc.    198,    and    Reese   River  Silver 
Mining  Co.  v.  Atwell,  L.  R.  7    Eq.    347,    referred 
to.     But  a  suit  cannot  be  dismissed  on  this  ground, 
if  the  objection  is   taken    for    the    first    time    in 
appeal.     In    order    to    establish    the    validity  of 
a  conveyance  impeached  as  a  fraud  upon  creditors, 
consideration  and  good  faith  must  both  be  proved. 
If  the  transfer  is  for  valuable  consideration  and 
is  made  with   a  full  intention  that  the    property 
should    be    parted    with,    and    not   as  a  cloak  for 
retaining   a    benefit  to  the  grantor,  it  wUl  be  valid 
as  against  a   creditor,   though  the   object   of    the 
transferor  may  have  been  to  defeat  an  impending 
execution.     Where,  however,   a  transfer,  although 
for  valuable  consideration  and  intended  to  pass  the 
absolute  title  in  the  property,  is  made  with  the 
object  of  defeating  or  delaying  the  grantor's  credi- 
tors, and  such  object  is  known  to  the  transferee  who 
aids  and  assists  in  executing  it,  the  transfer  cannot 
be  regarded  as  one  made  in  good  faith.     In  the 
absence  of  a  law  of  bankruptcj',   a  preferential 
transfer  of   property  to  one  creditor  in  satisfaction 
of  an  existing  debt  due  to  him  is  not  fraudulent  as 
to  other  creditors,  although  the  debtor  in  making 
the  transfer  intended  to  defeat  the  claims,  and  the 
transferee  had   knowledge  of  such   intention,     if 
the  only  purpose  of  the  latter  is  to  secure  his  own 
debt  and  the  property  is  not  worth  materially  more 
than  the  amount  of   his  debt.     It  makes  no  differ- 
ence that  the  transfer  is  of  the  whole  of  the  estate 
of  the  debtor.     Ishan  Chunder  Das  Sarkor  v.  Bishu 
Sirdar,  I.  L.  R.  24   Calc.  825,   approved.     Hakim 
Lal  v.  Mooshahar  Sahu  (1907) 

I.  Ii.  K.  34  Cale.  999 
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PBAUDULENT  C0'NV:EY ANCE—concld. 
2. Conveyance   to  de- 


fraud creditors  cannot  he  impeached,  if  creditors  have 
been  defrauded  or  if  conveyance  held  valid  hy  decree 
though  collusively  obtained.  A  party,  who  conveys 
propert}^  to  another  for  no  consideration  to  shield 
such  property  from  the  claims  of  creditors,  cannot 
set  up  the  fraudulent  nature  of  the  transaction  when 
creditors  have  been  defrauded  thereby.  Even  where 
no  creditors  have  been  defrauded,  if,  in  a  suit  to 
which  the  vendor  and  vendee  are  parties,  the 
bond  fides  of  the  transaction  is  alleged  and  upheld, 
the  vendor  cannot,  in  a  subsequent  suit,  get 
rid  of  the  effect  of  the  decree  collusively 
obtained  as  between  himself  and  the  vendee, 
when  such  decree  had  been  obtained  in  a  proceed  - 
ing  intended  to  carry  out  the  fraud.  Where  the 
former  collusive  decree  had  proceeded  on  the 
footing  that  the  consideration  had  been  paid, 
the  purchaser,  in  the  subsequent  suit,  is  entitled 
to  obtain  possession  without  payment  of  the 
purchase  money,  even  though  it  is  shown  that  it 
A\as  not  paid,  as  the  effect  of  compelling  the  pur- 
chaser to  pay  will  be  to  enable  the  vendor  to  get  rid 
of  the  effect  of  the  former  collusive  decree,  which 
neither  party  can  be  permitted  to  do.  Hangainmal 
V.  Venkatachari,  I.  L.  R.  18  Mad.  378,  referred  to. 
Yaramati  Krishnayya  v.  Chunduru  Papayya,  I.  L.  B. 
20  Mad.  326,  referred  to.  Per  Abdur  Rahim,  J. 
— ^It  is  a  clear  and  well  established  principle 
of  law  that,  when  the  decree  of  a  Court  has  been 
passed  upholding  a  certain  transaction  between  the 
parties  to  a  suit,  neither  the  plaintiff  nor  the 
defendant  will  be  allowed  afterwards  to  say  that 
the  decree  was  the  result  of  a  collusive  arrangement 
arrived  at  by  them  in  order  to  carry  out  a  scheme 
of  fraud  and  that  it  should  therefore  be  treated  as  a 
nullity,  and  the  state  of  things,  which  existed  pre- 
viously to  the  passing  of  such  decree,  be  restored. 
And  so  also,  when  two  persons  have  combined  to 
defraud  a  third  person  and  succeeded  in  their  effort 
without  obtaining  the  decree  of  a  Court,  the  Court 
Avill  not  permit  one  of  the  parties  to  such  fraud 
to  show  that  the  transaction  between  him  and 
the  other  party  to  the  fraud  was  not  really  what 
it  purported  to  be  and  that  it  does  not  there- 
fore bind  him.  In  the  first  case  the  decree  is 
regarded  as  a  subsisting  and  effectual  decree  so  that 
the  question  covered  by  it  is  treated  as  res  judicata, 
and  in  the  second  case,  the  Court  refuses  on  grounds 
of  public  policy  to  help  a  man,  who,  by  his  act,  has 
imposed  upon  another,  to  get  rid  of  the  consequences 
of  that  act  as  against  himself.  Kondeti  Kama 
Row  V.  NuKAMMA  (1908)   I.  1m.  R.  31  Mad.  485 


PRAUDULENT  DECREE. 


^ee  Fraud. 


1. 


Execution  of  decree 


— Decree  declared  void  as  against  one  of  the  parties, 
effed  of.  A  brought  a  suit  for  partition  against  B 
and  C,  and  obtained  a  decree  by  consent,  based 
upon  the  award  of  certain  arbitrators.  C  subse- 
quently brought  a  suit  for  a  declaration  that  the 
award  and  the  decree  were  fraudulent  and  void  as 


PRAUDUIiENT  DECREE— co«c??. 

against  her.  ^  The  suit  was  decreed  in  her  favour. 
On  an  application  for  the  execution  of  the  decree 
by  A  against  B,  objection  was  taken  b}^  the  latter 
on  the  ground  that  inasmuch  as  the  decree  was 
declared  to  be  fraudulent  and  void  as  against  C, 
it  was  not  susceptible  of  execution.  Held,  that, 
as  the  decree  was  declared  fraudulent  and*  void  as 
against  C  only,  it  was  a  subsisting  decree  between  A 
and  B,  and  was  susceptible  of  execution.  Bhimaji 
Oovind  Kvlkarni  v.  Rakmdbai,  I.  L  .  B.  10 
Born.  338,  and  Natesa  Ayyar  v.  Annasami  Ayyar, 
I.  L.  B.  25  Mad.  426,  referred  to.  Pasupati 
Nath  Bose  v.  Nando  Lal  Bose  (1903) 

I.  Ii.  R.  30  Calc.  718 

FRAUDULENT  PREFERENCE. 

See   Debtor   and    Creditor. 

See  Fraud. 

See  Fraudulent  Conveyance. 

I.  Ii.  R.  34  Calc.  989 

See  Insolvency — Voluntary  Convey- 
ances AND  other  Assignments  by 
Debtor. 

FRAUDULENT  TRANSACTION. 

See  Cheating   .    I.  L.  R.  36  Calc.  573 
See  Fbaud. 

FRAUDULENT  TRANSFER. 

See  Benami  .        10  C.  W.  N.  650 

See  BsNAMi  Deeds. 

I.  L.  R.  33  Calc.  967 

See  Frvudulknt  Conveyance. 

See  Transfer  of  Property  Act  (IV  of 
1882),  s.  53  .    I.  L.  R.  34  Calc.  999 


1. 


13  Elizabeth,   c.  5 


and  the  Transfer  of  Property  Act,  IV  of  1882,  «.  53— 
Transfer,  thottgh  for  valuable  consideration  void  if 
made  to  defeat  creditors — Such  transfer  not  valid  evm 
in  part.  8.  53  of  the  Transfer  of  Property  Act  does 
not  apply  to  transfers  of  moveable  property.  A 
transfer  of  moveable  property  by  a  debtor  is  valid 
as  against  his  creditors  only  when  it  is  made  bond 
fide  and  for  valuable  consideration.  Where  a 
transfer,  though  in  part  for  valuable  consideration, 
is,  as  regards  the  other  part,  only  an  arrangement 
to  defeat  creditors  it  is  wholly  void  against  the  credi- 
tors botli  under  s.  53  of  the  Transfer  of  Property 
Act  and  under  13  Elizabeth,  c.  5,  and  cannot  be 
upheld  to  the  extent  to  which  it  is  supported  by 
consideration.  There  is  nothing  in  the  statute  of 
EUzabeth  or  in  s.  23  of  the  Transfer  of  Property 
Act  to  prevent  a  debtor  giving  preference  to  a  credi- 
tor if  nothing  is  done  to  affect  the  other  creditors 
injuriously.  Twyne^s  Case,  3  Co.  Bep.  80,  referred 
to  and  followed.  Ramasamia  Pillai  v.  Adinarayana 
PiUai,  I.  L.  B.  20  Mad.  465,  distinguished.  Chi- 
dambaram Chettiar  v.  Sami  Aiyar  (1906) 

I.  L.  R.  30  Mad.  6 
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FRAUDULENT  TBANSPER— cowcZd. 


2. 


Relief    given    on 


grounds  of  'public  ■policy — User  of  fraudulent  docu- 
ment by  person,  ignorant  of  its  fraudulent  nature  does 
not  estop  such  person — Pleadings,  variation  of,  when 
allowable.  The  rule  of  law,  which  allows  a  defend- 
ant to  protect  himself  against  an  action  by  the 
plaintiff  on  a  contract  made  or  deed  entered  into 
between  them  by  showing  the  illegal  or  immoral 
nature  of  the  transaction,  is  based  on  grounds 
of  public  policy  and  the  benefit  that  accrues 
thereby  to  the  defendant  is  the  inevitable  result 
of  the  application  of  such  rule  and  is  not  based 
on  any  right  to  which  he  is  entitled.  The  fact 
that  the  defendant  had  set  up  the  transaction 
successfully  as  a  shield  against  creditors  will  not 
be  a  bar  to  the  application  of  this  rule  if  the 
defendant,  not  being  a  party  to  the  original 
transaction,  was,  at  the  time  the  transaction 
was  so  set  up,  a  minor  and  had  no  knowledge 
of  the  real  nature  of  the  transaction.  A  defendant, 
who  had  just  attained  majority,  and  who  had, 
in  ignorance  and  without  proper  legal  advice, 
admitted  the  claim  of  the  plaintiff,  may,  when 
the  truth  is  discovered  by  him  subsequently,  be 
allowed  to  resile  from  his  original  plea.  Ragha- 
VALU  Chetty  v.  Adinarayana  Chetty  (1908) 

I.  Ii.  R.  32  Mad,  323 

FREE  AGENT. 

See  Will,  execution  of. 

11  C.  W.  N.  824 

FREIGHT. 

See  Bill  of  LADI^-G. 

Bourke  O.  C.  171,  309 

Bourke  A.  O.  C.  100 

•1  Ind.  Jur.  N.  S.  230 

I.  Ij.  R.  5  Bom.  313 

See  Charter   Party  .    8  B.  L.  R.  340 
I.  L.  R.  23  Bom.  551 

-Construction   of   Con- 
I.  L.  R.  16  Bom.  389 
I.  L.  R.  26  Calc.  142 
4  C.  W.  N.  313 

See  Interpleader  Suit. 

I.  L.  R.  18  Bom.  231 

FRENCH  LAW. 

See  Court  Fees  Act,  Sch.  I,  Art.  11. 

I.  Ii.  R.  20  Cale.  575 

See  Foreign  Court,  judgment  of. 

I.  L.  R.  23  Mad.  458 

iSee  Hindu  Law — Widow — Interest  in 
Estate  of  Husband — By  Inherit- 
ance .       I.  Ii.  R.  24  Mad.  650 

statement  as  to — 


See   Contract- 
tracts 


See  Evidence  Act,  s.  38. 

I.  L.  R.  26  Calc.  931 

FRESH  SUIT. 

See  Right  op  Suit — Fresh  Suits. 


FRONTAGE. 

See  Land  Acquisition  Act. 

I.  Ii.  R.  33  Bom.  325 
FRUIT  TREES. 

See  Landlord  and  Tenant. 

I.  L.  R.  30  Mad.  155 
FULL  BENCH. 

See  Reference  to  Full  Bench. 

decision  of— 

— Practice.     A     decision 

of  a  Full  Bench  cannot  be  questioned  except 
before  a  Bench  specially  constituted  for  that  pur- 
pose. Balaram  v.  Mangta  Dass   (1907) 

I.  ii.  R.  34  Calc.  941 

question  of  law  referred  to — 

See  Privy  Council,  practice  of — Prac- 
tice as  to   Objections. 

I.  L.  R.  1  Calc.  226 
L.'R.  3  I.  A.  7  :  25  W.  R.  285 

FULL  BENCH  RULING. 

See   Review — Ground    of   Review. 

I.  L.  R.  6  AU.  292 

See  Review — Reviews  after  Time. 

B.  L.  R.  Sup.  Vol.  892 

6  W.  R.  100 

7  W.  R.  405,  408 

9  W.  R.  102 

10  W.  R.  415 

I.  L.  R.  8  Calc.  700 

1.  _  Effect  of  Full  Bench  ruling 

— Retrospective  effect.  A  FuU  Bench  ruling,  as  it 
makes  no  new  law,  but  merely  expounds  what 
the  law  is,  must  have  retrospective  as  well 
as  prospective  effect.  Jugroopa  Chowdhrain  v. 
BunwareeTewaree         .         .      20  W.  R.  351 

2.  Decree  for  main- 
tenance— Decision  contrary  to  decree.  A  decree 
declaring  a  Hindu  female  entitled  to  maintenance 
from  her  father-in-law  was  held  to  bind  the  latter, 
notwithstanding  a  later  Full  Bench  ruhng  to  the 
effect  that  a  daughter-in-law  was  not  entitled  to 
such  maintenance.  Nund  Mohun  Chuttoraj  v. 
Rohinee  Debia       .         .         .       22  W.  R.  293 

Question  of  limita- 


tion— Application  in  execution  of  decree — Deci- 
sion contrary  to  order  on  application.  The  decree 
in  a  suit  for  possession  of  immoveable  property 
situate  in  the  districts  of  Shahabad  and  Gya  was 
afifirmed  on  appeal  by  the  Judicial  Committee  of 
the  Privy  Council  on  the  28th  July  1871.  On  the 
31st  December  1877,  an  appUcation  was  made  to 
the  Shahabad  Court  for  execution,  and  this  applica- 
tion was  on  appeal  held  by  the  High  Court,  on  the 
13th  September  1880,  to  be  barred  by  limitation. 
In  the  meantime  an  application  for  execution  was, 
on  the  22nd  August  1879,  made  in  the  Gya  Court. 
This  application  was  admitted  on  the  12th  June 
1880,  and  no  appeal  was  preferred.  In  the  mean- 
time the  order  of  the  13th  September  1880  became. 
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mLIi  BENCH  RULING— cofjcW. 

under  a  later  Full  Bench  decision,  an  incorrect  view 
of  the  law.  Held,  on  appeal  from  an  order  made 
in  proceedings  held  upon  the  appUcation  of  the  23rd 
August  1879,  that  the  decree-holder  was  entitled 
to  proceed  with  the  execution  of  the  decree,  and 
that  the  judgment-debtor  was  not  entitled  to  refer 
to  the  order  of  the  High  Court,  dated  13th  Septem- 
ber 1880,  to  show  that  it  was  inoperative.     Bhoo- 

BOONA  ALTTMBABI  KoER  V.   JOBRAJ  SiNGH 

11  C.  Ii.  B.  277 
PUNEBAIi  EXPENSES.! 

See  Mesne  Profits — Assessment  Tin 
Execution,  and  Suits  for  Mesne 
Profits  .       L  L.  E.  25  All.  266 

liability  for — 

See  Hindu  Law — Joint  Family. 

I.  Ii.  R.  32  Mad.  191 

PUBIiOUGH. 

See  Magistrate,  jurisdicttion  of— < 
Transfer  of  Magistrate  during 
Trial  .      1^1.  Ii.  B.  2  Calc.  117 

PUBTHER  INQUIRE. 

See  Complaint — Dismissal  of  Complaint 
— Effect  of  Dismissal 

I.  L.  B.  28  Calc.  102 

See  Criminal  Procedure  Code,  s.  437. 

See    Nuisance    under    Criminal    Pro- 
cedure Codes  I  Ii  B,  24  Calc.  895 
I.  L.  B.  25  Calc.  425 

See  Revision,  Criminal  Cases — Dis- 
charge   OF    Accused. 

reasons    for     directing     farther 


Inquiry  to  be  given — 

See  Criminal  Procedure  Codr,  s.  437. 

13  C.  W.  N.  76 

refusal  to  order — 

See  Complaint    .  I.  Ij.  B.  86  Calc.'415 

See  Criminal  Procedure  Code,  s.  203. 
13  O.  W.  N.  193 

1.  Security  for  good  behaviour 

Magistrate,     power     of.      A     District 
power     under     the     law     to 


— District 
Magistrate  has  no 

order  a  '  further  '  inquiry  in  a  proceeding  under  s 
110  of  the  Code  of  Criminal  Procedure  after  setting 
aside,  on  appeal,  an  order  passed  by  a  iSubordinat« 
Magistrate  directing  the  accused  to  furnish 
security  for  good  behaviour.  Dayanath  Taluq- 
DAR  V.  Emperor  (1905)       .     I.  Ii.  B.  33  Calc.  8 


2. 


Notice  to     accused — Criminal 


Procedure  Code  {Act  V  of  1898),  s.  437— Notice  to  the 
accused — Power  to  direct  further  enquiry.  The  powe  r 
conferred  by  s.  437  of  the  Criminal  Procedure  Code 
to  direct  a  further  inquiry  should  be  used  sparingly 
and  with  great   caution.     Though  it  is  not  illegal 


FUBTHEB  INOXflRY—concld. 

to  make  an  order  directing  further  enquiry  under  s. 
437,  Criminal  Procedure  Code,  without  notice  to 
the  accused,  it  is  always  desirable  that  notice  should 
be  given.  The  ordinary  rule  is  that  no  order  should 
be  passed  against  an  accused  without  notice  to  him. 
A  question  may  be  very  clear  to  a  Court  directing 
further  inquiry,  but  still  it  ought  to  give  an  accused 
already  discharged  an  opportunity  to  be  heard. 
Joy  Gopai.  Banerjee  v.  Emperor  (1906) 

U  C.  W.  N.  178 


3. 


Criminal     Proce- 


dure Code  {Act  V  of  1898),  ss.  203,  437— Transfer 
hy  District  Magistrate  of  case  remanded  for  further 
inquiry  —  Rioting  —  Cross-cases  — Dismissal — Con- 
struction  of  order  for  further  inquiry — Rule  on  District 
Magistrate — Accused's  right  to  show  cause.  No  order 
should  be  passed  against  an  accused  person  ^vithout 
his  getting  an  opportunity  of  being  heard.  Where 
a  rule  was  issued  only  upon  the  District  Magistrate 
to  show  cause  why  further  inquiry  should  not  be 
directed  into  a  complaint  against  the  accused, 
which  had  been  dismissed  under  s.  203,  Criminal 
Procedure  Code :  Held,  that  the  accused  were 
entitled  to  be  heard.  Where  a  Sessions  Judge 
remands  a  case  dismissed  by  a  Deputy  Magistrate 
under  s.  203,  Criminal  Procedure  Code,  and  directs 
that  fm"ther  proceedings  should  be  held  under  the 
same  section,  the  case  cannot  after  the  remand 
be  transferred  by  the  District  Magistrate  from  the 
file  of  the  'Deputy  Magistrate.  The  two  rival 
parties  in  a  case  of  rioting  preferred  two  complaints 
which  were  dismissed  by  the  Magistrate  under  s. 
203,  Criminal  Procedure  Code.  The  Sessions 
Judge  on  the  application  of  both  parties  under  s. 
437,  Criminal  Procedure  Code,  ordered  that  further 
i  nquiry  should  be  held  in  both  the  cases  and  directed 
that  if  one  of  them  be  found  false,  the  other  case 
should  be  tried.  When  after  remand  one  of  the 
cases  was  dismissed  under  s.  203  :  Held,  that  the 
Sessions  Judge's  order  contemplated  that  the  oases 
should  be  decided  after  regular  trial  and  not  dealt 
with  under  s.  203,  Code  of  Criminal  Procedure,  and 
that  the  order  of  the  Deputy  Magistrate  dismissing 
the  case  under  s.  203,  Criminal  Procedure  Code,  was 
illegal.     Brij  Kishore  Qhosb  v.  Gopal  Rai  (1906) 

11  C.  W.  N.  316 

«  PUBTHEB  OB  OTHEB  BELIEF.  ** 

Religious  or  Charitable 

Trusts— CivH  Procedure  Code  {Act  XIV  of  1882), 
8.  539.  Hdd  by  Beaman,  J.  The  expression 
"  such  further  or  other  relief  '*  in  the  section 
means  such  further  or  other  relief  as,  from  the 
nature  of  the  introductory  words  and  the  ex- 
emplificatory  cases,  appears  to  the  Court  to  be 
appropriate  in  such  a  suit,  e.g.,  removing  fraudulent 
trustees,  restraining  a  breach  of  trust,  and  so  forth. 
Sir  Dinsha  Manbkji  Petit  v.  Sir  Jamsbtji 
JiJiBHAi.  (1908)  .         I.  Ii.  B.  83.  Bom.  609 

PUTUKB  INTEBEST. 

See  Decree     .       I.  L.  R.  85  Calc.  221 
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PUTURE  MAINTENANCE. 

Decree  for — Limitation  Act   {XV   of 

1877),  Sch.  II,  Art.  79,  d.  S—Decree  direct- 
ing maintenance  from  date  of  plaint  is  a  decree  within 
d.  6 — Res  judicata — Erroneous  decision  on  question 
'of  law  no  bar.  A  decree  directing  payment  of 
future  maintenance  from  the  date  of  plaint,  till 
death  of  recipient  at  a  certain  rate,  is  a  decree  for 
payment  on  that  date  in  every  subsequent  year 
and  the  period  of  limitation  for  the  execution  of 
such  a  decree  is  that  prescribed  by  Art.  179  (6)  of 
Sch.  II  of  the  Limitation  Act.  An  erroneous 
decision  on  a  question  of  law  in  a  previous  applica- 
tion for  execution  of  such  a  decree  does  not  operate 
as  a  bar  in  a  subsequent  application  to  recover 
arrears  which  accrued  subsequently.  Kaveri  v. 
Venkamma,  I.  L.  R.  14  Mad.  396,  followed. 
AiTAMMA  V.  Naraina  Bhatta  (1907) 

I.  Ii.  R.  30  Mad.  504 


OAMBLING. 

See  Bombay  Prevention  of  Gambling 
Act  (IV  OP  1887).  ♦ 

See  Contract — Waqebinq  Contracts. 

See  Contract  Act,  s.  23— Illegal  Con- 
tracts— GBNERA.LLY. 

I.  Ii.  R.  7  Mad.  301 

See  Gambling  Acts. 

*^«^  Nuisance — Public  Nuisance  under 
Penal  Code. 

I.  Ii.  R.  14  Mad.1364 

articles  Used  for  purpose  of— 

See  Madras  Police  Act,  1888,  s.  42. 

I.  Ii.  R.  19  Mad.  209 

suit  to  recover  notes  lost  by — 

See  Trover      .         .        6  B.  L.  R.  581 

1.   Person    "  found  gaining  "  in 

common  gaming  house — Act  XIII  of  1856, 
s.  57.  Held  on  the  evidence  that  there  was  suffi- 
cient to  show  that  the  house  in  which  the  prisoners 
were  arrested  was  a  common  gaming-house.  A 
person  is  "  found  gaming  "  within  the  meaning  of 
s.  57  of  Act  XIII  of  1836  who,  having  been  seen 
gaming  by  an  inspector  of  pohce,  is  shortly  after- 
wards, in  a  place  adjoining  the  room  in  which  he  was 
seen  gaming  apprehended  by  police  constables 
acting  under  the  direction  of  such  inspector.  Reg. 
V.  Nana  Moroji.    In  re  Madhav  Morar 

8  Bom.  Cr.  1 


GAMBLING— cow«ti- 


2. 


Common 


gaming-house— 
Hire  of  instruments  of  gambling.  Common  gaming 
houses  are  houses  in  which  instruments  of  gambling 
are  kept  or  used  for  the  profit  or  gain  of  the  owner 
or  occupier,  whether  by  way  of  charge  for  the  use  of 
the  instruments  of  gaming,  or  of  the  house,  or  other- 
wise howsoever.     Queen  v.  Sujjad  Ali 

3  N.  W.  134 


3. 


Lottery     tickets— ^c<    III  of 


1867,  ss.  1  and  4.  Lottery  tickets,  by  reference 
to  which  it  is  to  be  decided  whether  the  holder 
or  purchaser  wins  the  whole  or  any  part  of  any 
stakes,  are  instruments  of  gaming  within  ss.  1  and  4 
of  Act  III  of  1867,  and  they  are  instruments  of 
gaming  of  a  nature  similar  to  caris.     Anonvmous 

12  W.R.  Or.  34 

4.  Public  gaming-house.  ^Gam- 
bling is  not  ordinarily  punisaabie  as  an  oifen^e  ;  it  is 
only  so  punishable  when  carried  on  in  a  oDmmon 
gaming-house  or  in  a  public  street  or  place.  Quebn 
V.  Sheosunkur  Singh     .         .         .       3  N.  W.  1 


Queen  v.  Sujjad  Ali 
5.  


3  N.  W.  134 


Act  III  of  1867, 

ss.  4  and  13 — Qambling  in  private  house.  The  gist 
of  the  offence  under  s.  4  of  Act  III  of  1867  con- 
sists in  the  fact  that  the  house  in  which  the  gam- 
bUng  takes  place  is  "a  common  gaming-house." 
The  gist  of  the  offence  under  s.  13  is  "  the  gambling 
in  a  public  street  or  place."  Gambhng  in  a  private 
house  is  not  an  oifence  under  the  Act.  Queen  v. 
Khyroo 2N.  W.  289 


e. 


Right    to    enter    or   search 


house— ^c<  III  of  1867,  s.  5.  To  authorize  an 
entry  or  search  of  a  house  under  s.  5  of  Act  III 
of  1867,  there  must  be  credible  information  before 
the  Magistrate  or  police-officer  who  may  take  action  ■ 
under  such  section  that  the  house  is  a  common 
gaming-house.  Unless  a  house  is  entered  or  search- 
ed under  the  provisions  of  s.  5,  the  finding  of  cards, 
dice,  etc.,  therein  will  not  be  primd  facie  evidence 
for  the  purposes  mentioned  in  Act  ITT  of  1867. 
Queen  v.  Subsookh    .         .         .      2  N.  W.  476 

7.  Cowries— ^c<  ///  of  1887,  a.  6 

— Instrument  of  gaming.  Held,  that  cowries  are 
not  "  instruments «of  gaming  "  within  the  meining 
of  s.  6  of  Act  III  of  1807.  Queen-Empress  v. 
Bhawani  .         .         .      I.  L.  R.  18  All.  23 


8. 


Evidence  of  house 


being  a  common  gaming-house — Instruments  of 
gaming — Gowries.  Hdd,  that  the  mere  finding  of 
cowries  in  a  house  searched  in  pursuance  of  a 
warrant  issued  under  Act  III  of  1837  would  not 
raise  the  presumption  that  the  house  was  used  as  a 
common  gaming-house  ;  but  evidence  that  cowries 
were  used  in  that  house  as  instruments  whereby  to 
carry  on  gaming  would  bring  the  house  within  s.  6 
of  the  Act.  Queen- Empress  v.  Bhawzni,  I.  L.  R. 
18  All.  23,  referred  to.  Queen-Empress  v.  BuIjA 
MisRA  .         .         .         .        I.  L.  R.  19  AU.  311 

9.  Beng.  Act  II  of   1887— P?<6- 

lication  as  to  notification  of.  The  notification  which 
the  Government  is  empowered  to  issue  under  s.  2 
of  the  Gaming  Act,  Bengal  Act  II  of  1807,  should 
specify  the  limits  of  any  town  to  which  it  is  intended 
the  Act  should  apply,  and  must  be  published  in  three 
consecutive  Gazettes.  Where  a  first  notification 
which  extended  the  Act  to  a  town  ^  ith  specification 
of  limits  to  which  it  was  intended  to  be  applied  was 
published  only  once,  and  a  subsequent  notification 
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published  three  times  extended  the  Act  to  the  town 
without  specifying  the  limits  to  which  the  Act  was  to 
apply,  it  was  hdd  that  the  subsequent  notifications 
were  not  sufficient,  but  that  did  not  prevent  the 
operation  of  the  Act  in  places  which  are  shown  to  be 
undoubtedly  within  the  town  according  to  its  ordi- 
nary designation.  In  the  matter  of  the  peiHion  of 
Banee  Madhue  Koondqo        .  21  W.  R.  Cr.  23 


10. 


Coins  and  co-vyries — Gambling 


Act  {Ben.  Act  II  of  1867),  ss.  1,  6 — Gambling  in  a 
common  gaminu  hcwiP — Common  gaming  Jiouse — 
Private  house — Coins  and  cowries,  if  and  tchen  in- 
struments of  gambling — Presumption — Inference. 
Coins  and  cowries  are  not  necessarily  implements  of 
gambling  but  they  become  "  instruments  of  gam- 
ing," within  the  meaning  of  the  Gambling  Act  (Ben. 
Act  II  of  1867),  if  they  are  found  to  be  used  for  that 
purpose.  A  house  cannot  be  considered  as  exclu- 
sively private  in  its  character  which  is  used  for  the 
purposes  of  gaming  by  a  large  party  of  people, 
of  different  social  position  and  standing,  who 
would  not  ordinarily  be  friends  or  guests  of  the 
owner.  S.  6  of  the  Gambling  Act  raises  a  pre- 
sumption that  a  house  in  which  such  articles  or 
instruments  are  found  is  a  common  gaming- 
house within  the  meaning  of  tie  Act.  Amuit 
Singh  v.  King-Emperob  (1901)    5  C.  W.  "N,  503 

IL    Unauthorized    entry    and 

arrest  in  gaining  house —  Evidence —  Presump- 
tion. Where  a  police-cfficer.  unauthorized  by  a 
Magistrate  or  District  Superintendent  of  Police, 
enters  and  searches  an  alleged  gaming-house,  and 
arrests  persons  found  therein,  a  Magistrate  is  justi- 
hed  in  convicting  such  ])ersons,  if  it  is  yirove«l,  with- 
out resorting  to  the  presumption  created  by  Bengal 
Act  II  of  18(57,  s.  6,  that  the  house  is  a  gaming-house. 
Nazif.  Khan  v.  Proladh  Dutta 

.I.Ij.R.4Calc.  669 


12. 


Right    to    enter 


and  search  gaming-house.  A  deputy  inspector  of 
police  is  not  authorized  to  enter  and  search  an  al- 
leged gaming-house,  unless  he  receives  authority  so 
to  do  from  a  Magistrate  or  a  District  Superinten- 
dent of  Police.  Where  such  an  unauthorized  entry 
and  subsequent  arrest  of  persons  in  a  gaming-house 
takes  place,  there  being  no  other  evidence  of  an 
offence  under  s.  5  of  Act  II  of  1867,  a  Magistrate 
has  no  evidence  before  him  on  which  he  can  con- 
vict. The  evidence  required  cannot  be  presumed 
under  8.  6  of  the  Act,  because  that  presumption 
only  arises  when  the  proceedings  are  authorized  by 
8.  5.     Sekbram  Chandra  Lerka  n  v.  Bipindass 

I.  Ii.  R.  4  Calc.  710 


13.  Coininon   gaming-house — 

Couries — Instrvnunts  of  gaming.  Clowries  m^iy  be 
treated  as  instrumenta  of  gaming  where  they 
are  used  as  counters  or  as  a  means  to  carry  on 
gaming.  The  fine  ing  of  cowries  in  a  house  upon 
search  made  under  a  warrant  will,  under  s.  6  of  the 
Gambling  Act  (Bengal  Act  II  of  1867),  raise  a 
rebuttable  presumption  that  the  house  is  used  as  a 
common  gaming-house.  Queen-Empress  v.  Mak- 
truD  Ram     .         .         .      I.  L.  R.  25  Calc.  432 


GAMBLIKTG— <-onfrf. 


14. 


Gambling      Act 


{Ben.  Act  II  of  1867),  s.  11— -Ground  enclosed  by  high 
wall  forming  a  thakurbari,  whether  a  "  place  "  within 
the  section — Place,  meaning  of — Public  place — Con- 
fiscation of  money  for  which  game  is  played.  The 
word  "  place,"  as  used  in  s.  II  of  the  Gambling  Act 
(Ben.  Act  II  of  1867),  cannot  but  refer  to  a  public 
place,  and  is  used  ejusdem  generis  with  the  other 
words  in  the  section,  public  market,  fair,  street, 
thoroughfare ;  and  the  place  must  be  of  the  same 
character  as  a  public  market,  fair,  street  or 
thoroughfare.  A  ihahurbari  surrounded  by  a  high 
compound  wall  is  not  a  public  place  as  contemplated 
by  the  section.  When  a  conviction  under  s.  11  of 
Ben.  Act  II  of  1867  is  set  aside,  the  order  for 
confiscation  of  the  money  for  which  the  game  was 
played  must  necessarily  fall.  Khttdi  Sheikh  v. 
King-Emperor  (1901)      .  .     6  0.  W.N.  33 

15.  Bombay  Act  III  of  1866  - 

Entry  under  illegal  search-warrant.  Con- 
viction of  keeping  a  common  gaming-house  upheld 
where  portion  of  the  evidence  against  the  accused 
consisted  of  instruments  of  gaming  found  in  such  a 
house  which  had  been  entered  in  pursuance  of  a 
search-wtrrant  illegally  issued  ;  there  being  suffi- 
cient aliunde  to  justify  the  conviction.  Reo.  v. 
Narayan  Shndur  .         .        5  Bom.  Cr.  1 

16.  Coin — Instrument      of      gam- 

iyig.  A  coin  is  not  an  instrument  of  gaming 
within  the  meaning  of  s.  11  of  Bombay  Act  III 
of  1866.  An  instrument  of  gaming  means  an  imple- 
ment devised  or  intended  for  that  purpose.  Em- 
press t".  Vithal  Bhaichand 

I.  Ij.  R.  6  Bom.  18 

17. 'Coin— Bombay     Act     IV    of 

1887  and  I-^ of  1890,  s.  12— Instrument. of  gam- 
ing — Meaning  of  the  expression.  A  coin  is  not 
an  "  instrument  of  gaming  "  within  the  meaning 
of  8.  12  of  Bombay  Act  IV  of  1887  as  amendiKl 
by  Bombay  Act  I  of  1890.  The  expression  **  instru- 
ment of  gaming,"  as  used  in  s.  12  of  the  Act  of 
1887,  means  an  implement  devised  or  intended  for 
that  purpose.  Imperatrix  v.  Vithal,  I.  L.  R.  6 
Bom.  19,  followed.     Queen-Empress  v.  (^dvind 

I.  L.  R.  16  Bom.  283 

18.   Public     nuisance — Common 

gaming-fiouse — Nuisance — Penal  Code,  s.  268.  A 
common  gaming-house  is  one  which  is  kept  or  used 
for  prcfit  or  gain,  and  may  constitute  a  public 
nuisance  ;  but  it  cannot  be  held,  in  the  absence  of 
evidence  of  any  actual  annoyance  to  the  public, 
that  every  person  who  admits  gamblers  into  his 
house  and  all  person  who  game  therein,  are  guilty 
ol  a  public  nuisa»^'ce  within  the  meaning  of  s.  268 
of   the  Penal   Code.     Keg.  r.  Hau  Naoji 

7  Bom.  Cr.  74 


\ 


19. 


"Wagering    business — Bom. 


Act  IV  of  1887,  ss.3,  4,^  and  7— Instruments  of 
gaming — Books  and  telegrams — Game—  Procedure — 
Police  officer  investigating  o^ence  not  to  conduct  pro- 
secution— Criminal  Procedure  Code  {Act  V  of 
1898),  ss.  495  {cl.  4)  and  537.  The  accused  was 
partner  in  a  shop  at  Surat,  in  which  he  ostensibly 
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carried  on  the  business  of  cloth  selling,  but  in  which 
he  also  actually  carried  on  a  satUi,  or  wagering  busi- 
ness. The  wagers  were  made  with  regard  to  the  last 
unit  of  the  figures  denoting  the  prices  for  which 
opium  was  sold  at  Calcutta  on  a  given  day.  Inform  - 
ation  as  to  these  sales  was  received  by  telegraph 
from  Calcutta.  The  firm  kept  books  in  which  the 
wagers  were  recorded.  The  accused  was  convicted 
and  sentenced  under  ss.  4  and  5  of  Bombay  Act  IV 
of  1887.  Held  by  Candy  and  Fulton,  J  J.  (con- 
firming the  conviction  under  s.  4),  that  the  books 
kept  by  the  firm  for  the  purpose  of  recording 
the  wagers  were  "  instruments  of  gaming  "  within 
the  definition  of  s.  3  of  Bombay  Act  IV  of  1887. 
Held  by  Candy,  J.,  that  the  telegrams  received  and 
used  for  the  purpose  of  determining  the  result  of 
the  bets  were  also  within  the  definition.  Held,  also, 
(setting  aside  the  conviction  under  s.  5),  that  the 
wagering  with  which  the  accused  was  charged  was 
not  a  "  game,"  and  the  presumptions  under  s.  7  and 
cl.  2  of  s.  5  of  the  Act  did  not  apply.  A  police 
Inspector,  who  has  taken  part  in  the  investigation 
into  an  oflEence,  is  not  qualified  to  conduct  the 
prosecution  of  the  person  charged  with  that  offence 
(Criminal  Procedure  Code,  Act  V  of  1898,  s.  495, 
cl.  4).  Emperor  v.  Tribhovandas  Brijbhtjkan- 
DAS  (1902)  .         .         I.  L.  R.  26  Bom.  533 

20. Power  of  seizing  money — 

Bom.  Act  IV  of  J 887,   s.  8 — Power  of  seizing  money 
'  found     therein ' — Interpretation.    The     power     of 
seizing  money  found  in  a  gaming-house,  under  s. 
8  of  Bombay  Act  IV  of  1887,  does   not  extend  to 
money  found  on  the  persons  of  those  who  may  at  the 
time  be  in  such  gaming  house.    Emperor  v.  Walii 
Mtjssajt  (1902)  .        .        I.  L.  R.  26  Bom.  641 
21.  Betting   on    rainfall — Bom- 
hay    Acts   IV    of    1887   and  I  of  1890,   s.    3— 
"  Common  gaming-house  " — "  Instrument    of   gam- 
ing " —  "  Used  " — Cleaning  of  these  words  in  s.  3 
of  the  Act.  The  accused  rented  a  place  near  a  public 
road  at  Bombay  at  R250  a  month.     There  they 
erected  a  shed  containing  eleven  pedhis  or  stalls.   In 
the  centre  of  the   shed   they  put  up,  in  a  promin- 
ent position,  a  clock  for  keeping  accurate  time.     The 
stalls  were  let  out  to  certain  persons,  each  at  the  rate 
of  RlOO  a  month.     The  roofs  of  several  adjoining 
houses  surrounded  this  place.     From   one  of  these 
roofs  rain  fell  into  the  place.     Numbers  of  people 
resorted  to  this  place  for  the  purpose  of  rain-betting. 
The  rain-betters  staked  certain  sums  of  money  on 
the  chance  whether  the  rain  would  fall  or  would  not 
fall  within  a  certain  time.     After  making  the  bets, 
the  parties  betting  would  go  to  one  of  the  stall- 
keepers,  and  get  him  to  register  the  particulars  of 
the  bet  in  a  book  kept  for  the  purpose,  and  each 
deposited  with  the  stall-keeper  the  amount  staked. 
The  bets  as  to  rain  falling  were  determined  by  per- 
sons at  the  place  seeing  the  rain  falling  in  a  stream 
from  such  of  the  roofs  of  the  adjoining  houses  as 
had  been  chosen  by  the  betters  on  making  the  bets, 
and  seeing  also  the  time,  by  the  clock — if  there  was 
any  doubt  as  to  the  time.     After  the  bet  was  de- 
termined, the  winner  received  from  the  stall-keeper 
the  amount  of  the  stake.     Under  these  circum- 
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stances,  the  accused  were  charged  before  the  Chief 
Presidency  Magistrate  with  committing  the  offence 
of  keeping  a  "  common  gaming-house  "  under  s.  4, 
els.  (a),  (&),  and  (c),  of  the  Bombay  Gambling  Act 
(IV  of  1887),  as  amended  by  Act  I  of  1890.  On  a 
reference  by  the  Magistrate  under  s.  432  of  the  Code 
of  Criminal  Procedure  (Act  X  of  1882)  i—Held,  that 
to  bring  the  place  in  question  within  the  defini- 
tion of  a  "common  gaming-house  "  in  s.  3  of  the 
Bombay  Gaming  Act  (IV  of  1887)  as  amended  by 
Bombay  Act  I  of  1890,  the  instrument  of  gaming  or 
wagering  must  be  in  the  place  itself,  either  kept 
there,  or  brought  there  and  used  there,  for  profit  and 
gain.  It  is  not  sufficient  that  wagers  are  made  in 
the  place  upon  or  by  means  of  some  article  or  other 
which  is  outside  the  place.  The  roofs  of  the  houses 
surrounding  the  place  in  question  could  not  there- 
fore be  regarded  as  "  instruments  of  gaming,  either 
kept  or  used  therein,"  within  the  meaning  of  s.  3  of 
the  Act.  Held,  also,  that  the  word  "  used  "  in  s.  3 
of  the  Act,  as  amended  by  Act  I  of  1890,  must  be 
taken  in  its  ordinary  sense,  as  meaning  actually  used. 
Any  article  which  is  in  fact  used  as  a  means  of 
wagering  comes  within  the  definition  of  "  an  instru- 
ment of  gaming,"  even  though  it  may  not  have  been 
specially  devised  or  intended  for  that  purpose. 
Held  per  Telang,  J.,  that  Uirither  the  stalls  nor  the 
books  in  which  the  bets  w^ere  registered  nor  the 
money  staked  and  deposited  with  the  stall- keeper, 
were  instruments  of  gaming  or  wagering.  Queen - 
Empress  v.  Kanji  Bhimji 

I.  L.  R.  17  Bom.  184 

22.  Rain-betting — Bombay     Act 

IV  of  1887,  ss.  3y  4 — Common  gaming-house — 
What  constitutes  gaming.  The  accused  kept  a  shed 
w^here  large  numbers  of  people  assembled  for  the 
pm-pose  of  betting  on  the  quantity  of  rain  which 
might  fall  in  a  given  time.  The  instruments  used 
for  measuring  the  quantity  of  rainfall  were  two :  a 
rain-gauge  and  a'  gutter  attached  to  the  roof  of  the 
shed.  The  accused,  who  registered  the  quantity  of 
rainfall,  were  entitled  to  a  commisbion  on  each  bet. 
They  were  charged,  under  s.  4,  els.  Qj)  and  (c),  of 
Bombay  Act  IV  of  1887,  with  keeping  the  shed  for 
the  purpose  of  a  "  common  gaming-house."  Held, 
that  Bombay  Act  IV  of  1887  did  not  apply  to 
betting.  The  shed  in  question  was  undoubtedly  a 
common  betting  place,  and  the  instruments  used 
were  instruments  of  betting,  but  there  is  no  law  in 
India  wh»ch  makes  betting  illegal.  There  is  a 
distinction  between  betting  and  gaming.  There 
must  be  a  game  before  there  is  gaming  ;  and  to 
constitute  a  game,  there  must  be  a  contest,  and  an 
active  participation  of  certain  persons  is  also  neces- 
sary. In  the  present  case  there  was  no  contest,  no 
players,  and  no  active  part  taken  by  the  betters  who 
merely  watched  the  falling  of  rain.  Rain-betting  is 
therefore  not  a  game,  and  the  place  where  it  was 
carried  on  not  a  "  common  gaming-house."  Queen- 
Empress  V.  Narottamdas  Motiram 

I.  L.  R.  13  Bom.  681 

23. Presumption — Bombay   \Act 

IV of  'l887,  ss.  4,  5  and  7— Proof  of  keeping/ [or  of 
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gaming  in  a  common  gamin.g-hou-'ie — Presumption — 
Evidence.  A  number  of  persons  were  found  by  the 
police  in  a  closed  room  in  the  upper  storey  of  a  house 
gambling  with  dice  and  having  cowries  and  money 
before  them.  They  were  convicted  under  Bombay 
Act  IV  of  1887.  iSdd,  confirming  the  conviction, 
that  under  s.  7  of  the  Act  the  facts  found  Avere 
evidence  (until  the  contrary  was  shown)  that 
the  room  was  used  as  a  common  gaming-house,  and 
that  the  persons  found  therein  were  there  present  for 
the  purpose  of  gaming.  Queen-Empress  v.  Bai 
Vajd   .         .         .         .     I.  Ii.  B.  22  Bom.  745 


24. 


Public  nuisance — Penal  Code 


(XLVof  I860,)  88.  268,  290~-Gamhling,  whether  an 
o§ence  where  the  Gambling  Act  is  not  in  force — 
Whether  gambling  is  a  pvblic  nuisance.  Gambling  is 
not  an  offence  such  as  is  defined  in  s.  268,  Indian 
Penal  Code  (public  nuisance).  Certain  persons  were 
found  to  have  gambled  at  a  place  where  the  Gambl- 
ing Act  was  not  in  force,  and  were  convicted  under 
s.  290,  Indian  Penal  Code  (public  nuisance).  Hddy 
that  the  conviction  was  bad.  Sasi  Kumar  Bose 
V.  Emperor  (1903)  .         .      7  C.  W.  M".  710 

25. Single  page  of  paper  used 

for  registering  wagers—  Bombay  Preven- 
tion of  Gambling  Act  {Bombay  Act  IV  of  1887), 
88.  3,  4  (a) — Instrument  of  gaining.  The  expres- 
sion "instruments  of  gaming"  as  defined  in  s.  3  of 
the  Bomaby  Prevention  of  Gambling  Act  (Bombay 
Act  IV  of  1887)  includes  a  single  page  of  paper 
used  for  registering  Avagcrs.  Emperor  v.  Lakhamsi 
(1906) .        .         :       '.      I.  Ii.  B.  29  BDm.  264 

26.  Gambling  in  a  boat— /?o/n- 

bay  Prevention  of  Gambling  Act  {Bombay  Ad  IV  of 
1887),  «.<?.  3,  4,  12 — Gambling  in  a  machhwa — 
Public  place — Bombay  Harbour.  The  accused, 
fourteen  in  number,  chartered  a  machhwa  (boat), 
and  having  got  it  anchored  in  the  Bombay  Har- 
bour a  mile  away  from  the  land,  carried  on  gamb- 
ling there.  For  this  they  were  convicted  of  an 
oITence  under  s.  12  of  the  Bombay  Prevention 
of  Gambling  Act  (Bom.  Act  IV  of  1887)  for  gaming 
in  a  pubUc  place.  Held,  that  the  accused  were  not 
guilty  of  an  offence  under  s.  12  of  the  Act,  since 
they  cannot  be  said  to  be  gambling  in  a  public  place. 
Per  Batty,  J. — The  word  "  place,"  which  is 
patient  of  many  different  meanings,  must  neces- 
sarily, in  each  instance  in  which  it  is  used  by  the 
Legislature,  be  construed  with  reference  to  the  in- 
tention to  be  inferred  from  the  context.  Thus 
in  8.  12  of  the  Bombay  Prevention  of  Gamb- 
ling Act  (Bom.  Act  IV  of  1887)  or  in  s.  3  of  30  and 
37 1  Vict.,  c.  38,  in  connection  with  such  words  as 
roads,  streets,  and  thoroughfares,  it  has  a  very 
different  meaning  from  that  which  it  bears  in  s. 
4  of  the  Act,  and  from  that  given  to  it  in  con- 
nection with  s.  3  of  16  and  17  Vict.,  c.  119,  by 
judicial  decisions.  The  mischief  aimed  at  in  s.  4  of 
the  Act  is  a  mischief  clearly  distinct  from  that 
aimed  at  in  s.  12  of  the  Act.  In  the  former, 
the  mischief  aimed  at  is  the  practice  of  indivi- 
duals making  a  profit  by  providing  a  spot  of  their 
own  selection   known  as  a  place  where  gambling 
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is  to  be  carried  on,  and  making  a  livelihood  by 
attracting  people  to  a  place  which  they  would  not 
otherwise  frequent.  In  the  latter,  the  offence  is 
not  that  the  individual  members  are  making  a 
profit  at  all,  but  simply  that  they  are  carrying  on 
their  gambhng  with  such  pubhcity  that  the  ordin- 
ary passer-by  cannot  well  avoid  seeing  it  and 
being  enticed — if  his  inchnations  lie  that  way — 
to  join  in  or  follow  the  bad  example  openly  placed 
in  his  way.  In  the  one  case  comparative  privacy  for 
profit,  in  the  other  the  bad  public  example  and  ac- 
cessibility to  the  public,  would  seem  to  constitute 
the  gravamen  of  the  offence.  S.  12  of  the  Bom- 
bay Prevention  of  Gambhng  Act  (Bombay  Act  IV 
of  1887)  aims  at  gambling  in  a  pubhc  place  or 
thoroughfare  ordinarily  with  no  intervening  ob- 
struction to  the  pubhc  view,  where  there  is 
voluntary  publicity.  Emperor  v.  .Tttsub  Alli 
(1905)       .         .    J,  .l||rtILB-29Bom.386 

27.   Gambling  in  jamatkhana — 


Gambling  Act  {Bombay  Act  IV  of  1887),  ss.  4,5,  7— 
Common  gaming  house — Jamatkhana  of  the  Borah 
community.  The  accused  were  found  playing 
for  money  with  cards  in  a  building  ordinarily 
used  as  a  jamatkhana,  but  accessible  to  such 
members  of  the  Borah  community  as  have  no 
place  to  hve  in  and  are  too  poor  to  afford  the  rent  of 
a  room.  This  place  was  frequented  by  the  peti- 
tioners and  others  and  instruments  of  gaming  were 
found  there,  when  the  accused  were  arrested.  The 
Magistrate  convicted  the  accused  of  offences  under 
ss.  4  and  5  of  the  Bombay  Prevention  of  Gambling 
Act  (Bombay  Act  IV  of  1887)  :  Held,  that  it  was 
open  to  the  Magistrate  to  rely  on  the  presumption 
which  under  s.  7  of  the  Act  might  be  drawn,  that  this 
place  was  used  as  a  common  gaming  house,  unless 
the  contrary  was  made  to  ap|)ear  by  the  evidence 
before  him  :  there  was,  therefore,  no  ground  to 
interfere  in  revision  with  the  convictions  under  s. 
5  of  the  Act.  Held,  further,  that  no  presumption 
arose  under  s.  7  of  the  Act  that  the  place  was  "  kept  " 
by  any  person  as  a  common  gaming  house  :  the  con- 
viction under  s.  4  was  therefore  wrong.  In  order  to 
constitute  an  offence,  under  s.  4  of  the  Bombay 
Prevention  of  Gambling  Act  (Bombay  Act  IV  of 
1887),  of  keeping  a  common  gaming  house,  it  is 
necessary  to  show  in  the  first  place,  that  the  person 
charged  with  that  offence  is  the  owner,  or  occupier, 
or  a  person  "  having  the  use  "  of  the  place  alleged 
to  be  kept  as  a  common  gaming  house.  It  is  not 
sufficient  to  show  that  the  accused  used  the  place 
in  question  for  the  purpose  of  gaming  there.  Em- 
peror V.  Walia  Musaji  (1004^ 

I.  Ii.  E.  29  Bom.  226 

28.  Gambling    in    a   railway 

carriage  —  Bombay  Prevention  of  Gambling 
Act  {Bombay  Act  IV  of  1887),  s.  12— Through 
special  train — Public  place. — Railway  track — Public 
having  no  right  of  access  except  passengers. 
The  accused  were  convicted  under  s.  12  of  the 
Bombay  Prevention  of  Gambling  Act  (Bombay 
Act  IV  of  1887)  as  persons  found  pJajring 
for  money    in  a  railway  carriage    forming  part 
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of    a    through    special     train     running    between 
Poena  and  Bombay,  while  the  train  stopped  for 
engine  purposes   only   at    the   Reversing    Station 
(on  the  Bore  Ghauts  between  Karjat  and  Khandala 
Stations)  of  the  Great  Indian  Peninsula  Railway. 
Held,    reversing   the   conviction,    that   a   railway 
t^'arriage  forming  part  of  a  through  special  train  is 
not  a  pubhc  place  under  s.  12  of  the  Bombay  Pre- 
vention of  Gambling  Act  (Bombay  Act  IV  of  1887). 
Per    Jenkins,  G.J. — The  word    *'  place,'^  in  s.    12 
of  the   Bombay     Prevention   of     Gambhng    Act 
(Bombay  Act  IV  of  1887),  is,  I  think,  quahfied  by 
the  word  "  public  "  and  having  regard  to  its  context 
and  its  position  in    that  context,  it  must,  in  my 
opinion,  mean  a  place  of  the  same  general  character 
as  a  road  or  thoroughfare    ...     I  am   unable  to 
regard  the  railway  carriage,  in  which  the  accused 
were,  as  possessing  such  characteristics  of,  or  bearing 
such  a  general  resemblance  to  a  street  or  thorough- 
fare as  to  justify  us  in  holding  that  it  was  a  public 
place  within  the  meaning  of  s.  12  of  the  Act,  with 
which  alone  M'^e  are  concerned.     Per  Russell,  J. — 
The  adjective  "  public  "  in  s.  12  of  the    Bombay 
Prevention  of  Gambhng  Act  (Bombay  Act  IV  of 
1887)  applies  to  all  the  three  nouns — street,  place  or 
thoroughfare,  and  it  is  clear  that  the  railway  line 
certainly  cannot  be  described  as  a  "  pubhc  street  or 
thoroTighfare,"  inasmuch  as  it  is  not  and  cannot  be 
used  by  the  pubhc  in  the  same  waj^  as  they  are  in 
the  habit  of  using  "  public  streets  "  and  *'  thorough- 
fares."   Emperor  v.  Hussein  (1905) 

I.  Ii.  R.  30  Bom.  348 


29. 


Gambling  in  business  pre- 


mises, at  night — Gambling  Act  {Beng.  II  of  1867), 
8.  4 — Common  gambling  house.  Where  the  premis- 
es of  Messrs.  John  King  &  Co.  were  used,  during 
the  night,  when  they  were  deserted  for  business 
purposes,  for  the  purpose  of  gambhng  for  months 
together,  to  the  profit  of  the  durwans  left  in 
charge  thereof  :  Held,  that  the  premises  could  not 
be  regarded  as  a  "  common  gambhng  house  "  even 
though  the  durwans  might  have  made  some  profit 
out  of  the  gambhng  which  went  on  there.  Mohesh 
Narain  Panday  v.  Emperor  (1907) 

11  C.  W.  N.  972 


30. 


Arrest  without  warrant — 


Bombay  Prevention  of  Gambling  Act  {Bom.  Act  IV 
of  1887),  ss.  4,  5,  6,  7 — Keeping  a  common  gaming- 
house— Presumption  under  s,  7  of  the  Act — Crimi- 
nal Procedure  Code  {Act  V  of  1898),  ss.  65, 105. 
The  complainant,  an  Abkari  Sub- Inspector,  having 
come  to  know  that  gambling  was  then  actually 
going  on  in  the  house  of  the  accused,  communicated 
the  information  to  the  District  Magistrate,  whom 
he  met  on  the  road.  The  District  Magistrate 
desired  the  comi)lainant  to  go  and  stand  before 
the  house  and  ordered  him  to  enter  the  house  and 
arrest  the  persons  gambling  there  on  sight  of  the 
District  Magistrate's  carriage  at  the  spot.  The 
complainant  did  so  ;  and  on  a  signal  by  the  District 
Magistrate  entered  the  house  and  arrested  the 
accused  with  cards  and  money.     During  the  trial, 


GAMBLING— conc?(i. 

the  District  Magistrate  was  not  examined  as  a  wit- 
ness.    The  trying  Magistrate  convicted  the  accused 
for  offences  under  the  Bombay  Prevention  of  Gamb- 
ling Act  (Bombay  Act  IV  of  1887),  applying  to  them 
the  presumption  arising  under  s.   7    of  the  Act : 
Held,  reversing  the  conviction  and  sentence,  that 
the  Magistrate  erred  in  applying  to  the  accused  the 
presumption  arising  under  s.  7  of  the   Act.     The 
presumption  under  s.  7  of  the  Bombay  Prevention  of 
Gambhng  Act   (Bombay  Act  IV  of   1887)   arise.s 
only  where  there  has  been  an  arrest  and  a    search 
under  s.  6  of  the  Act.     As  a  First  Class  IMagistrate 
has,  under  s.  6  of  the  Act,  power  to  give  authority 
under  a  special  warrant  to  a  police  officer  of  the 
class  designated  in  the  section  to  make  the  arrest 
and  the  search,  the  Legislature  must  be  presumed 
to  have  intended  that  the  Magistrate,  First  Class, 
should  have  the  authority  to  make  the  arrest  and 
the  search  himself,  if  necessary.     Where  the  Bom- 
bay Prevention  of  Gambhng  Act  has  provided  for 
the  manner  or  place  of  investigating  or  inquiring 
into  any  offence  under  it,  its  provisions  must  pre- 
vail and  the  Criminal  Procedure  Code  must  give 
way.  Accordingly,  no  provision  of  the  Code  as  to  the 
authority  empowered  to  issue  a  warrant  for  arrest 
or  search,  or  the  person  to  whom  and  the  condi- 
tions under  which  such  warrant  may  be  issued,  can 
apply  for  the  purposes  of  s.  7  of    the   Act.     The 
authority,  the  persons  and  the  conditions  must  be 
respectively  those  specifically  mentioned  in  s.  6  of 
the  Act  and  no  other.     But  the  special  provision 
in  s.  6  would  still  be  subject  to  the  general  provi- 
sions of  ss.  65  and  105  of    the    Code.     When    a 
Magistrate,  First  Class,  or  other  officer  mentioned 
in  s.  6  of  the  Bombay  Prevention  of  Gambling  Act 
(Bombay  Act  IV  of  1887)  himself  acts  under  its 
provisions,   instead   of  acting  through  an   officer 
of  the  particular  class  prescribed  therein  under  a 
special  warrant,  he  must  act  strictly  in  compliance 
with  those  provisions.     The  first    condition  neces- 
sary to  make  an  arrest   and  seizure,    under    the 
section,  legal  so  as  to  bring  in    the    operation  of 
s.  7  is  that  where  the  Magistrate     is    acting    on 
information,  there  must  be  a  complaint  made  before 
him  on  oath  to  set  him  in  motion.     When  a  Magis- 
trate, First  Class,  or  other  officer  mentioned  in  s.  6 
himself  does  the  acts  specified  in  clauses  {1)  to  (5)  of 
the  section  instead  of  issuing  a  special  warrant, 
he  must  give  evidence,  because  he  supplies  the 'place 
of  the  warrant  and  the  warrant  is  a  necessary  part 
of  the  evidence  for    the  prosecution.     Where  a 
Magistrate,  First  Class,   himself  ma.kes  an  arrest 
and  seizure  under  s.  6  of  the  Bombay  Prevention  of 
Gambhng  Act  (Bombay  Act  IV  of  1887)  he  must 
himself  "  enter  "  the  "  house,  room  or  place  "  with 
the  assistance  of  such  persons 'as  may    be    found 
necessary.      S.    6    of  the  Bombay  Ptevention  of 
Gambling  Act  (Bombay  Act  IV  of  1887)    must  be 
construed  strictly  because  s.  7  gives  to  an  arrest 
•ind  seizure  under  it  an  operation  different  from  that 
of  the  general  presumption  of  innocence  in  criminal 
cases.     Imperatrix     v.    Svbhahhatta,     Unrep.    Cr, 
Cas.  825  :  Cr.  Rvl.  68  of    1895,    followed.     Em- 
peror V.  FernaU  (1907)  .  I.  L.  R.  31  Bom.  438 

6z2 
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GAMBIiING  ACT  (XXI  OF  1848). 

See  Contract — Wagering  Contracts. 

See  Tezi  Mandi  Chitties. 

8  B.  L.  R.  412,  415  note 

GAMBLING  ACT  (BENGAL  ACT  II  OF 
1867). 

See  Gambling. 


s.  4— 


See  Gambling 


11  C.  W.  N.  972 


. ss.   4,   5    and    6 — Common     gaming 

housep— Evidence — "  Credible  information.^^  Held, 
that  when  a  house  is  searched  by  the  Police  on  in- 
formation that  it  is  a  common  gaming  house,  the 
finding  of  instruments  of  gaming  will  be  admissible 
evidence  that  the  house  is  used  as  a  common  gaming 
house  notwithstanding  that  the  warrant,  under 
which  the  search  is  conducted,  is  defective,  though 
the  finding  of  such  articles  may  not  be  evidence  to 
the  extent  mentioned  in  s.  6  of  Bengal  Act  II  of 
1867.  Held,  also,  that  the  words  "  credible  informa- 
tion "  as  used  in  s.  5  of  Act  II  of  1867,  have  not  the 
same  meaning  as  "  credible  evidence."  The  "  cre- 
dible information  "  there  mentioned  need  not  be  in 
writing.     Emperor  v.  Abdus  Sam  ad  (1905) 

L  L.  R.  28  All.  210 


1. 


s.  11 — Gambling  in  osara  or 


verandah — Public  place.  The  accused  were 
convicted  under  s.  11  of  the  Gambling  Act  of 
gambling  in  a  public  place.  The  place,  \\  here  the 
gambling  was  held,  was  an  osara  or  verandah,  which 
was  enclosed  on  all  sides,  but  having  doors  opening 
towards  the  road  and  having  a  platform  between 
the  osara  and  the  road.  It  was  a  part  of  a 
building,  v.hich  was  the  private  property  of 
certain  individuals  and  was  used  during  the  day 
as  a  shop  ;  but  not  so  in  the  night.  The  gambling 
in  question  took  place  after  midnight.  Held^ 
setting  aside  the  convictions,  that  the  osara  was  not 
a  public  place  within  the  meaning  of  s.  11  of  the 
Gambling  Act.  Durga  Prasad  Kalwar  v.  Em- 
peror (1904)  .         .         .  I.  L.  R.  31  Calc.  910 

B.C.  8  C.  W.  N.  592 

2.  Sham      horse -racing     ma,- 

chine— Instrument  of  gaming — Compound  of 
house — Public  place.  The  accused  played  a  game 
of  sham  horse-racing  known  as  "  little  horses  " 
by  means  of  a  machine.  Which  horse  won  was 
a  pure  matter  of  chance.  The  public  staked 
their  money  on  any  of  the  horses  before  the 
machine  was  started.  The  accused  appropriated 
all  the  stakes,  returning  four  times  their  stakes  to 
those,  who  had  staked  their  money  on  the  Avinning 
horse.  The  game  was  played  in  the  compound 
of  the  Sanjoy  Press  consisting  of  an  open  space 
of  land  without  any  fence  situated  one  cubit  from 
the  bazar.  There  was  no  evidence  that  the  owner 
ever  gave  or  refused  permission  to  any  one  to  comei 
on  his  compound  or  that  any  one  asked  his  permis- 
sion to  do  so,  or  that  any  one  was  prevented  from 
doing  so  by  him.  Held,  the  accused  was  rightly 
convicted  under  s.  1 1  of  the  Bengal    Gambling  Act, 


GAMBLING  ACT  (BENGAL  ACT  II  OF 

1867)— concld. 

s.  11 — Concld. 


II  of  1867.  The  difference  between  gaming  and 
betting  discussed.  The  Queen  v.  Wellard,  L.  R. 
14  Q.  B.  D.  63;  Turnbull  v.  Appleton,  45  J, 
P.  469 ;  Queen-Emperss  v.  Srilal,  I.  L.  R. 
17  All.  166  ;  Khudi  Sheikh  v.  The  King-Emperor, 
6  C.  W.  N.  33 ;  Queen-Empress  v.  Narottamdas 
Matiram,  I.  L.  R.  13  Bom.  681,  referred  to.  Hari 
Singh  v.  Jadxj  Nandan  Singh  (1904) 

I.  L.  R,  31  Calc.  542 
s.c.  8  C.  W.  N.  458 

GAMBLING  ACT   (III  OF  1867). 

See  Gambling. 

ss.  5   and  6 — Warrant  for  search  of 


suspected  house —  "  Credible  information  " — Pro- 
cedure— Endorsement  of  warrant  by  officer  to  whom 
it  was  issued.  Warrants  issued  under  Act  III 
of  1867  are  governed  by  those  provisions  of  the  Code 
of  Criminal  Procedure,  which  provide  for  the  issue 
and  execution  of  warrants  in  general :  there  is, 
therefore,  no  objection  to  the  officer,  to  whom  such 
a  warrant  is  originally  issued,  endorsing  it  to  another 
officer,  provided  that  the  latter  is  an  officer  to  whom 
such  warrant  could  be  legally  issued  in  the  first 
instance.     Emperor  v.  Kashi  Nath  (1907) 

I.  L.  R.  30  All.  60 

s.  13 — Gaming  in  jtublic  place — Seizure 


of  motley  as  well  as  instruments  of  gaming  not 
authorized.  Held,  that,  where  persons  are  found 
gaming  in  a  public  place  under  circumstances  to 
which  8.  13  of  Act  III  of  1867  is  applicable,  al- 
though instruments  of  gaming,  etc.,  may  bo  seized 
by  the  police^  there  is  no  authority  for  the  confisca- 
tion of  money  found  \nth  the  persons  arrested. 
Sant  Ram  Sahai  v.  Queen-Empress,  Punj.  Rec.  J.  Cr. 
p.  60,  followed.     Emperor  v.  Tota  (1904) 

I.  L.  R.  26  All  270 

GAMING  HOUSE. 

-See  Gambling  .         .      5  C.  W.  N.  503 
I.  L.  R.  29  Bom.  226 

See  Madras  Police  Act,  s.  1888,  42. 

I.  L.  R.  19  Mad.  209 

See    Madras    Towns     Nuisances    Act, 
s.  73  .         .        I.  L.  R.  18  Mad.  46 

GANJAM  AND  VIZAGAPATAM 

AGENCY      COURTS     ACT  (XXIV     of 
1839). 

See    High     Court,    jurisdiction    op — 
Madras — Civil. 

I.  L.  R.  26  Mad.  266 

See    High    Court,     jurisdiction    of — 
Madras — Criminal. 

I.  L.  R.  14  Mad.  121 

Su  Limitation  Act,  1877,  s.  12. 

I.  L.  R.  14  Mad.  365 
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OANJAM         AND  VIZAGAPATAM 

AGENCY     COURTS    ACT     (XXIV  OP 

1839)-'Concld. 

See  Revision — Civil  Cases. 

I.  L.  R.  16  Mad.  229 

See  Rules  made  under  Acts — Act  XXIV 
OF  1839     .        I.  L.  R.  24  Mad.  345 

See  Transfer  of  Civil  Case — General 
Cases    .  I.  L.  E.  13  Mad.  329 

See  Valuation  of  Suit — Appeals. 

I.  L.  R.  22  Mad.  162 


•GANJAM         AND 
AGENCY  RULES. 


VIZAGAPATAM 

Limitation  Act   (XV  of 

1877),  Sch.  II,  Art.  4,  does  not  apply  when 
uct  complained  of  is  a  nullity — Ganjam  and  Viza- 
gapatam  Agency  Rules,  Act  XXIV  of  1839,  rule  20 
— High  Court  may  interfere  when  Agent  decides 
vyrongly  on  question  of  limitation.  An  erroneous 
decision  by  an  Agent  acting  under  the  Ganjam 
and  Vizagapatam  Agency  Rules,  on  a  question  of 
limitation,  is  a  '  special  ground  '  which  will  author- 
ise an  interference  by  the  High  Court  under  rule 
20  of  such  Rules.  Art.  14,  Sch.  II  of  the  Limit- 
ation Act,  does  not  apply  to  an  act  done  by  a  Gov- 
ernment officer,  when  such  act  purports  to  be  done 
in  pursuance  of  an  order,  but,  in  fact,  owing  to  a 
mistake  is  not  so  done.  Such  an  act  is  a  nullity 
which  need  not  be  set  aside.     Maharaja  of  Vizi- 

ANAGRAM  V.  SaTRUCHERLA  RaJU  (1906) 

I.  L.  R.  30TV[ad.  280 
GARHWAIi. 


See  KuMAON  and  Garhwal. 
GAY  AW  All  PRIESTS. 


^J2 


See  Adoption   . 


.     lie.  W.N.  147 


GAZETTE,  GOVERNMENT. 

See  Evidence — Civil  Cases — Miscel- 
laneous Documents — Government 
Gazette    .  .  W.  R.  1864,  50 

See  Evidence — Criminal  Cases — Gov- 
ernment Gazette      .     7  B.  L.  R.  63 

OBNERAL  AVERAGE. 

See  Shipping  Law. 
I.  L.  R.  17  Calc.  362  :  L.  R.  16  I.  A.  240 

GENERAL  CLAUSES  ACT,    1887    (I   OP 
1887). 

s.  3,  e.  (13). 

See  Valuation  of  Suit — Suits — Parti- 
tion .         .         I.  L.  R.  24  All.  381 

iGENEBAL  CLAUSES  ACT  (X  OP  1897). 

s.  3  (27). 

See  Nepal      .         .        7  C.  W.  N.  635 


GENERAL  CLAUSES  ACT  (X  OP  189*^) 

— concld. 

s.  3  (33). 


See  Marine  Insurance. 

I  L.  R.  36  Calc.  516 
13  C.  W.  N.  425 

s.    3,     el.     (52) — Signature — Thumb 

impression — Criminal  Procedure  Code  {Act  V 
of  1898),  s.  164.  A  thumb  mark  affixed  to  a  con- 
fession by  an  accused  able  to  Avrite  his  name  is  not 
a  signature  within  the  meaning  of  s.  ^,  cl.  52  of  the 
General  Clauses  Act  or  s.  164  of  the  Criminal  Pro- 
cedm-e  Code.     Sadananda  Pal  v.  Emperor  (1905)^ 

I.  L.  R.  32  Calc.  550 

s.  8  and  s.  24  ("  order  ")— 


See  Petroleum  Act  (VIII  of  1899),  ss. 
1  (3),  11  AND  15      .     7  C.  W.  N.  658 

GENERA.L  CLA.USES  ACT  (BEN.  ACT  I 
OP  1899). 

s.  7. 

See  Mamlatdars'  Courts  xIct  (Bombay 
Act  III  of  1876). 

I.  L.  R.  32  Bom.  337 

s.  8. 

See  Calcutta  Municipal  Act,  1899, 
ss.  391  AND  449    .        7  C.  W.  N.  374 

s.  8  (e). 

See  Calcutta  Municipal  Act,  1899, 
s.  449  .         .         .      7C.  W.N.  554 

A.S'ee  Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  310A  .  12  C.  W.  N.  434 

GENERAL  CLAUSES  ACT  (MADRAS). 

See  Madras  General  Clauses  Act. 

GENERAL     CLAUSES       CONSOLIDA- 
TION    ACT  (I  OF  1868). 

See  Attachment — Subjects  of  Attach- 
ment— Property  and  Interest  in 
Property  of  Various  Kinds. 

I.  L.  R.  14  All.  30 

s.  1— ''Include."    The  word  "  include  " 

in  cl.  (13)  and  other  clauses  of  s.  1  of  Act  I  of  1868 
is  intended  to  be  enumerative,  not  exhaustive. 
Empress  v.  Ramanjiyya      .     I.  L.  R.  2  Mad.  5 

s.  2. 

See  Stamp  Act,  1879,  Son.  I,  Art.  6. 

I.  L.  R.  13  Bom.  87 
cl.  (5). 

See  Hat  .         .     I.  L.  R.  36  Calc.  665 

See  Jurisdiction  of  Civil  Court — 
Foreign  and  Native  Rulers. 

I.  L.  R.  9  Calc.  535 

See    Mortgage — Sale    of    Mortgaged 
Property — Riguts  of  Mortgagees. 
I.  L.  R.  22  Calc.  33 
See  Transfer  of  Property  Act,  s.  107. 
I.  L.  R.  22  Calc.  752 
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GENERAL       CLAUSES       CONSOLIDA- 
TION ACT  (I  OF  1868)— cmtd- 

s.  2—concld. 


els.  (5),  (6). 


See  Tbais'sfeb  of  Property  Act. 

I.  L.  R.  13  All.  432 

—  el.  (18). 

See  IMaintenance,  order  of    Criminal 
Court  as  to     .      I.  L.  R.  9  All.  240 

See     Sentence — Imprisonment — Impbi- 
soNiMENT  Generally. 

18  W.  R.  Cr.  3 
I.  L.  R.  9  All.  240 

—  s.  3. 


See  Fishery,  bight  of. 

L  L.  R.  20  Calc.  446 

See  Limitation  Act,  1877,  Art.  132. 

I.  L.  R.  9  Bom.  233 
—  el.  (1). 

See  Limitation  Act,  1877,  Art.  177. 

I.  L.  R.  15  All.  14 

Stamp  Acts,  1862  and 


1869,  s.  2,  and  Sch.  3— Repeal  by  Act  XIV  of  1870, 
effect  of.  By  force  of  s.  3,  cl.  (1),  of  Act  I  of  1868, 
the  mere  repealing  of  s.  2  and  Sch.  3  of  Act  XVIII 
of  1869  by  Act  XIV  of  1870  did  not  per  se  revive 
the  repealed  portions  of  Act  X  of  1862.  An- 
onymotts      ....         7  Mad.  Ap.  9 

el.  (2). 

See  Limitation  Act,  1 877,  s.  7. 

I.  L.  R.  13  Mad.  135 
8.  5. 

See  Cantonment  Magistrate. 

I.  L.  R.  8  Mad.  350 

See     Sentence — Imprisonment — Impbi- 

SONMENT  in  DeFAFLT  OF  FiNE. 

7  Bom.  Cr.  76 

_     . B.  6. 

See  Appeal — Right  of  Appeal,  effect 

OF  Repeal  on   .     I.  L.  R.  1  All.  668 

I.  L.  R.  3  Calc.  662,  727 

4  C.  L.  R.  18 

I.  L.  R.  5  Calc.  259  :  4  C.  L.  R.  23 

I.  L.  R.  2  All.  785 

See  Bengal  Tenancy  Act,  ss.  20,  21. 

I.  L.  R.  14  Cale.  553 
I.  L.  R.  15  Calc.  376 

See  Certificate  of  Administration — 
Right  to  sue  or  execute  Decbee 
WITHOUT  Certificate. 

I.  L.  R.  16  All.  259 

See    COMPAKY — FOBMATION     AND      REGIS- 

TBATION  .  .     I.  L.  R.  11  All.  349 

See  Costs — Special  Cases — Small 
Cause  Coubt  Suits. 

L  L.  R.  24  Cale.  399 
I.  L.  R.  21  Bom.  779 


GENERAL       CLAUSES      CONSOLIDA- 
TION ACT  (I  OF  1868)— contd. 

'  s.  6 — contd- 

See  Execution  of  Decree — Effect  op 

Change  of  Law  pending  Execution. 

I.  L.  R .  2  Bom.  148 

I.  L.  R.  3  Bom.  214,  217 

I.  L.  R.  4  Bom.  163 

I.  L.  R.  3  Mad.  98 

I.  L.  R.  16  Calc.  323 

I.  L.  R.  21  Calc.  940 

I.  L.  R.  22  Cale.  767 

See  Landlord  and  Ienant — Buildings 
on  Land,  Right  lo  remove,  and 
Compensation  fob  lMPR0VE>fENTs  on 
Land      .  I.  L.  R.  13  Mad.  502 

See  Limitation  Act.  1877.  Art.  179 
(1871,  Art.  167) — Law  applicable  to 
Application  for  Execution. 

11  Bom.  Ill,  116  note 

I.  L.  R.  9  Calc.  446,  644 

I.  L.  R.  7  Bom.  459 

1.  L.  R.  11  Calc.  55 

See  MoETGAGE — Fobeclosure— '  Demand 
AND  Notice  of  Foreclosure. 

L  L.  R.  15  Cale.  357 

See  Offence  committed  befobb  Penal 
Code  came  into  operation. 

I.  L.  R.  2  Oalc.  225 
LL.  R.l  All.  599 

See  Special  or  Second  Appeal — Obdebs 
subject  ob  not  to  Appeal. 

I.  L.  R.  15  Calc.  107 

See  Tbansfer  of  Pboperty  Act,  s.  2. 

I.  L.  R.  6  All.  262 

I.  L.  R.  11  Calc.  582 

1.  L  R.  12  Calc.  436,  505 

L  L.  R.  15  Calc.  357 

1. "  Proceedings,''* 

Service  of  notice  of  foreclosure.     Tho 

6    of    the    General 

of    1868)   are   not 

but    ministerial 

of    notice     of 


meaninj  of 

proceedings  referred  to  in  e. 
Clauses    Consolidation  Act    (I 
necessarily    judicial   proceedings. 
Proceedings,    as,    e.g.,    the   service 
foreclosure.     Umesh  Chundeb  v.  Chunchun  Ojha 

I.  L.  R.  15  Cale.  357 

1  Proceedings — Pro- 


cedure— Civil  Procedure  Code,  1877-82,  s,  3 — Pro- 
ceedings in  execution  of  decree  commenced  before 
Act  X  of  1877.  S.  6  of  Act  I  of  1868  covers  pro- 
ceedings taken  in  execution  of  decree  which  have 
been  commenced  before  Act  X  of  1877  came  into 
force.  Per  Gabth,  C.J. — A  suit  is  a  "  judicial  pro- 
ceeding," and  the  words  "  any  proceeding  "  in  s.  6 
of  Act  I  of  1 868  include  all  proceedings  in  any 
suit  from  the  date  of  its  institution  to  its  final 
disposal,  and  therefore  include  proceedings  in 
appeal.  The  word  "  procedure  "  in  s.  .3,  Act  X 
of  1877,  has  not  the  same  meaning  as  the  word 
"  proceedings  "  in  the  abovementione<i  section. 
RuNJiT  Singh  v.  Mehebbans  Koer 

I.  L.  R.  3  Cale.  662  :  2  C.  L.  R.  391 
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GEWERAL      CLAUSES      CONSOIiIDA- 
TION  ACT  (I  OF  1868)— contd. 

s.  e — contd. 


Btjrktjt  Hossein  v.  Majidoonissa 

3  C.  li.  R.  208 

Nadir  Hossein  v.  Bissen  Chand  Bessak  vt 

3  C.  L.  K.  437 


a 


Pending  proceed- 


ings— Effect  of  repeal.  An  appeal  having  been  filed 
on  the  10th  April  1879,  a  memorandum  of  objec- 
tions under  s.  561  of  the  Civil  Procedure  Code  was 
filed  by  the  respondent  on  the  18th  September  1879 
before  the  actual  hearing  which  took  place  in 
July  1880.  Held,  that  the  memorandum  under  s.  561 
of  the  Code  as  amended  b}'^  s.  86  of  Act  XII  of 
1879  ought  to  have  been  filed  not  less  than  seven 
days  before  the  date  fixed  for  hearing,  and  was 
therefore  inadmissible.  On  an  application  for 
review  : — Held  per  Maclean,  J.,  distinguishing 
the  case  of  Eatansi  Kvllianji,  I.  L.  R.  2  Bom. 
148,  that  nothing  having  been  done  and  no 
proceeding  having  been  commenced  by  the 
respondent  up  to  31st  May  1879,  under  the 
Procedure  Code  as  it  existed  prior  to  that  date, 
the  filing  of  the  memorandum  was  governed 
by  the  present  Code  as  amended,  and  it  was  there- 
fore admissible.  Held  per  Mitter,  J.,  that  the 
appeal,  having  been  filed  before  Act  XII  of  1879  was 
passed,  was  a  proceeding  within  the  meaning  of  s.  6 
of  the  General  Clauses  Act,  I  of  1868,  and  that  the 
new  Act  therefore  did  not  affect  the  appeal.  Ram 
GoBiND  Jug  ODER  V.  Deno  Bundhu  Sri  Chundun 
Mohapatter  .         .         .  9  C.  li.  R.  281 

4. -  Criminal    Proce- 


dure Code,  1882,  s.  558 — Change  of  procedure — 
Effect  on  pending  trial.  S  was  tried  by  a  Sessions 
Court  in  December  1882  on  charges  some  of 
which  were  triable  by  assessors,  others  by  jury. 
Before  the  trial  was  concluded,  the  Code  of 
Criminal  Procedure,  1882,  came  into  force.  By 
s.  269  of  that  Act,  all  such  charges  are  to  be 
tried  hj  jury.  By  s.  558  of  the  same  Act,  the 
provisions  of  that  Act  are  to  be  applied,  as  far 
as  may  be,  to  all  cases  pending  in  any  Criminal 
Com-t  on  1st  January  1883.  Held,  that,  by  virtue 
of  s.  6  of  the  General  Clauses  Act,  1868,  the  trial 
must  be  conducted  under  the  rules  of  procedure  in 
force  at  the  commencement  of  the  trial.  Srinivasa- 
CHARi  V.  Queen        .         .     I.  L.  R.  6  Mad.  386 

5.  Deccan  Agricul- 
turists'' Relief  Act  Amending  Act,  XXII  of  1882 — 
Decree,  execution  of — Attachment — Sale — Proceeding 
— Deccan  Agriculturists^  Relief  Act,  1879 — Effect  of 
repeal.  On  the  7th  of  September  1870,  the  appli- 
cant obtained  a  money  decree  against  agriculturist 
defendants,  and,  having  made  five  applications  for 
execution  up  to  1879,  realized  a  part  of  the  judg- 
ment-debt. On  the  2nd  of  September  1882 — that 
is,  after  the  coming  into  force  of  Act  XVII  of  1879 — 
the  creditor  made  his  last  application  for  recovering 
the  balance  by  attachment  and  sale  of  the  lands  of 
the  debtors.     On  the  let  of  February  1883— while 


GENERAL       CLAUSES       COISTSOLIDA. 
TICK  ACT  (I  OF  1868)— cowW. 

—  s.  6 — Contd' 


the  above  application  was  pending— Act  XVII  of 
1879  was  amended  by  Act  XXII  of  1882  so  as  to 
prohibit  the  sale  of  the  immoveable  property  of  agri- 
culturists in  execution  of  a  decree,  even  though 
such  decree  was  passed  before  the  date  of  the  Act. 
Held,  notwithstanding  the  provision  of  s.  6  of  the 
General  Clauses  Act,  I  of  1868,  and  the  attachment 
of  the  lands  before  the  coming  into  operation  of  Act 
XXII  of  1882,  that  the  order  for  sale,  having  been 
made  subsequently,  was  illegal,  and  should  be  set 
aside.     Shivram  Udaram  v.  Kondiba 

I.  L.  R.  8  Bom.  340 


6. 


Limitation 


Act, 
The 


1871,  operation  of— Appeals  and  applications.     

Limitation  Act,  1871,  came  into  operation  from  1st 
July  1871,  with  respect  to  appeals  and  applications, 
and  was  not  controlled  by  the  General  Clauses  Con- 
solidation Act,  1868,  s.  6.  GoBiND  Lakshman  v. 
Narayan  Mabeshvar  ...      11  Bom.  Ill 


BAIiKRISHNA  V.  GaNESH 

7. 

1871  and  1877— Effect  of  repeal 


11  Bom.  116  note 

Limitation     Acts, 


Under  s.  6  of  Act  I 
of  1868,  the  repeal  of  Act  IX  of  1871  by  Act  XV  of 
1877  did  not  affect  any  proceedings  commenced  be- 
fore the  repealing  Act  came  into  force.  In  re  Ra- 
tansi  Kalian ji,  I.  L.  R.  2  Bom.  148,  followed.     Be- 

HARY  LaLL  V.  GOBERDHAN  LaLL 

I.  L.  R.  9  Calc.  446 :  12  C.  L.  R.  431 


8. 


Registration   Acts 
6  of  the  General 


— Effect  of  repeal  of  Act.     By  s 
Clauses  Act,  a  suit  is  to  be  governed  by  the  Registra- 
tion Law  in  force  at  the  institution  of  the   suit,  and 
not  by  that  which  ina,y  be  in   force  when  it  comes 
on  for  hearing.     Oghra  Singh  v.  Ablakhi  Kooer 
I.  L.  R.  4  Calc.  536 :  3  C.  L.  R.  434 


9. 


Repeal  of  Registra- 


tion Act  VIII  of  1871  by  III  of  1877— Proceedings. 
Held,  that,  under  the  provisions  of  s.  6  of  Act  I  of 
1868  (the  General  Clauses  Act),  proceedings  must  be 
governed  by  the  Act  in  force  at  the  time  when  they 
were  instituted.  Mahomed  Hossein  v.  Hadzi  Ab- 
dullah .         .         .         .     I.  L.  R.  3  Calc.  727 

10.  Stamp     Act,  X 

of  1862,  s.  3— Offence  under  Stamp  Act,  1862.  By 
s.  6  of  Act  I  of  1868,  an  offence  committed  under 
s.  3  of  Act  Xof  1862,  whilst  that  enactment  was 
in  force,  is  still  an  offence,  and  may  be  tried  under 
that  enactment.  Anonymous       .     7  Mad.  Ap.  9 

11 


Effect  of  repeal — 

Proceedings — Bengal  Rent  Act  ( VIII  of  1885),  s.  5. 
The  words  "  any  proceedings  commenced  before  the 
repealing  Act  shall  have  come  into  operation  "  in 
s.  6  of  the  General  Clauses  Act  (I  of  1868)  include  an 
appeal  against  a  decree  made  before  the  passing  of 
the  repealing  Act,  as  such  appeal  must  be  considered 
a  proceeding  in  the  original  suit.  In  a  suit  between 
landlord  and  tenant  a  decree  was  passed  by  the  lower 
Appellate  Court  on  the  28th  of  July  1886.     Under 
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GENERAL       CLAUSES       CONSOLIDA- 
TION  ACT  (I  of  1868)—concld. 

8.  6 — concld. 


the  provisions  of  the  Act  then  in  force,  namely, 
Bengal  Act  VIII  of  1869,  s.  102,  a  second  appeal  to 
the  High  Court  was  prohibited.  That  Act  was  re- 
pealed by  Act  VIII  of  1885,  which  came  into  force 
on  the  1st  of  November  1885,  this  latter  Act  al- 
lowing an  appeal  to  the  High  Com-t  in  suits  similar 
to  the  one  in  question.  A  second  appeal  to  the 
High  Court  in  that  suit  was  filed  on  the  18th  of 
November     1885.     Held,     that    no    appeal      lay. 

HURROSUNDABI  DaBI  V.  BrOJOHABI  DaS  MaNJI 

I.  L.  B.  13  Calc.  86 


12. 


Bengal    Tenancy 


Act  {VIII  of  1885),  s.  170— Decree  for  rent  under 
Bengal  Act  VIII  of  1869 — Attachment  under  decree 
obtained  under  Rent  Law  of  1869,  subsequently  to  the 
passing  of  Act  VIII  of  1885 — General  Clauses  Con- 
solidation Act  {I  of  1868),  s.  6.  Before  the  Bengal 
Tenancy  Act  of  1885  came  into  operation,  a  decree 
for  rent  was  obtained  under  Bengal  Act  VIII  of 
1869.  After  the  Bengal  Tenancy  Act  of  1885  had 
become  law,  the  tenancy  in  respect  of  which  the 
rent  had  become  due  was  attached  in  execution  of 
Buch  decree.  A  claim  was  subsequently  put  in  to  the 
attached  property  by  a  third  person,  which  claim 
was  disallowed  as  being  forbidden  by  s.  170  of  the 
Bengal  Tenancy  Act  of  1885.  Held,  that  the 
provisions  of  the  Bengal  Tenancy  Act  of  1885  were 
applicable  to  the  proceedings  in  execution,  the  term 
*'  proceedings  "  in  s.  6  of  Act  I  of  1868  not  includ- 
ing proceedings  in  execution  after  decree.  Deb 
Nabain  Dutt  v.  Nabendra  Kbtsna 

I.  L.  K.  16  Calc.  267 

GENERAL      CLAUSES       CONSOLIDA- 
TION ACT  (I  OF  1887). 

a  3,  cl.  (13). 

See  Valuation  of  Suit — Appeals. 

I.  L.  R.  13  All.  320 
I.  L.  R.  15  All.  363 
8.7. 


See    Sanction    for    Prosecution — Ex- 
piBY  OF  Sanction. 

I.  L.  R.  22  Calc.  176 

GENERAL  COMMITTEE. 

power  of— 

See  High  Coubt,  jurisdiction  of. 

I.  L.  R.  34  Calc.  30 

GENERAL  POWER  OP  ATTORNEY. 

See  Civil  Peocedube  Code,  1882,  s.  37. 
I.  L.  R.  28  AIL  135 

GENERAL  REPUTE. 

See  Ceiminal  Pbocedube  Code,  s.  110. 

I.  L.  R.  31  Calc.  783 
13  C.  W.  N.  244 

(See  Secukity  fob  Good  Behaviour. 

I.  L.  R.  35  Calc.  243 


GENERAL  RULES  OF  RAILWAY  COM. 
PANY. 


GHAT. 


See  Railway  Company. 

I.  L.  R.  38  Calc.  819 

See  BuBNiNG  Gh\t. 

I.  L.  R.  33  Calc.  1290 

GHATWALI  TENURE. 

See  Attachment — Subjects  of  Attach- 
ment— Expectancy. 

I.  L.  R.  28  Calc.  483 

See   Pabtition — Right   to    Pvbtition — 
Pabtition  of  Pobtion   of  Property. 
5  C.  W.  N.  185 
See  Right  of  Occupancy. 

I.  L.  R.  33  Calc.  630 


1. 


—  Nature   of  teriMve— Perpetual 


tinure.  Ghatwali  tenures  are  perpetual  hoi  lings 
subject  to  condition  of  service.  Leelanund 
Singh  v.  Monorunjan  Singh        .     5  W.  R.  101 


a. 


CJuikeran      tenure 


— Grant  of  ghatwali  tenuri.  In  the  absence  of  long 
usage,  a  ghatwali  grant  confers  a  mere  chakeran 
holding  or  interest.     In  re  Sarwan  Singh 

2  Ind.  Jur.  N.  S.  149 


Ohatwals 


of 
The 


Khurrur.k  pore — Perpetual  hereditary  tenure 
ghatwals  of^Khurruckpore  hold  a  perpetual  heredi- 
tary tenure  at  a  fixed  jumma  payable  in  money  and 
service,  and  cannot  be  evicted  by  the  zamindar  ex- 
cept for  misconduct.  Munbunjun  Singh  v.  Lek- 
LANUND  Singh  ,         .         .        3  W.  R.  84 

Right   of  resump- 


tion wfien  sertiice  not  required.  In  the  absence  of 
express  words  to  the  contrary,  ghatwali  lands  held 
under  a  lease  which  neither  confirms  nor  recognizes 
the  pre-existing  status  of  the  ghatwals,  nor  confers 
on  them  any  right  other  than  that  of  holding  the 
lands  at  a  fixed  rate  as  long  as  ghatwal  service  is  re- 
quired from  them,  are  resumable  by  the  zamindar 
when  that  service  is  no  longer  required.  Leela- 
nund Singh  v.  Sarwan  Singh      .    5  W.  R.  292 


5. 


Right     to       hold 


tenure  on  cessation  of  Kervice.  When  ghatwals  hold 
land,  not  under  a  sanad  conveying  an  heredit^r}'  in- 
defeasible right,  but  on  payment  of  a  quit-rent, 
with  enjoyment  of  the  profits  of  the  land  in  lieu  of 
wages,  such  possession,  however  long,  would  not 
entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to 
retain  a  portion  of  the  land  after  they  have  ceased  to 
perform  the  duties  for  which  the  land  was  assigned 
to  them.     Leelanund  Singh  v.  Nus.seer  Singh 

6  W.  R.  80 

6.  . Succession      to      ghatwali 

tQTiwxe  —Female  holder.  Succession  to  ghatwalis 
is  regulated  solely  by  the  nature  of  the  ghatwali 
tenure  which  descends  undivided  to  the  partj'  who 
succeeds  to  and  hoi  is  the  tenure  as  ghatwal.  A 
woman  is  not  incapable  of  holding  a  ghatwali 
tenure.  Kustooba  Koomabee  v.  Monohur  Deo. 
GovBBNMENT  V.  MoNOHUB  Deo   W.  R.  1864,  39 
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GHATWALI  TENUEE— cow«(?. 


7. 


Descent  of     ghat- 

A   ghatwali    estate    is     not 


wali   estate — Females. 

Lecessarily  held  by  males  to  the  exclusion  of  females. 

DooEGA  Pershad  Singh  v.  Dooega  Kooeree 

20  W.  B.  154 


8. 


Services  dispensed 


with.  Although  in  custom  the  ghatwaU  tenure 
descended  from  father  to  son,  no  succession  was  legal 
or  valid  till  confirmed  by  the  zamindar  and  reported 
by  him  to  the  Government  authorities.  Where 
Government  has  dispensed  with  the  services  of  the 
ghatwals,  the  zamindar  is  under  no  obhgation  to 
continue  to  appoint,  and  may,  on  a  vacancy  occur- 
ring, settle  the  tenure  as  he  pleases.  Mahbub 
HossEiN  V.  Patasu  KrMARI 

[IB.  L.  B.  A.  C.  120  :  10  W.  B.    179 

9.  Power  of  Comtnis- 

Moner  of  Revenue — DisqualificaHon.  A  Commis- 
sioner of  Revenue  is  not  warranted  by  law,  on  the 
demise  of  a  ghatwal,  in  considering  the  ehgibility  of 
rival  claimants  to  the  tenure  (a  perpetual  and  des- 
cendible one),  and  in  rejecting  the  claims  of  the 
natural  heir  on  considerations  purely  moral, — e.g., 
his  having  evinced  a  want  of  filial  respect  and  duti- 
ful feeling  to  his  father.  Lall  Dharek  Roy  v. 
Brojo  Lall  Sikgh     .         .         .  10  W.  B.  401 


10. 


Right  of   succes- 


sion to  ghatwali  tenure  in  Beerhhoom — Beng.  Reg. 
XXIX  of  1814,  s.  2 — "  Descendants,''  meaning 
of — Impartible  property — Separate  property — 
Hindu  law,  Mitakshara.  Ghatwali  tenures  in 
Beerbhoom  are  tenures  to  be  held  in  perpetuity,  and 
are  descendible  from  generation  to  generation  sub- 
ject to  certain  conditions  and  obligations,  and  it 
would  be  inconsistent  with  the  true  character  of 
these  tenui'es  to  hold  that  the  Legislature  intended 
that  they  should  devolve  on  issue  of  the  body  only, 
and  not  on  heirs  generally  according  to  the  law 
which  may  govern  such  succession.  The  word 
■"  descendants  "  therefore  in  s.  2  of  Bengal  Regu- 
lation XXIX  of  1814  is  not  to  be  construed  in  its 
restricted  meaning,  but  includes  the  widow  of  a 
deceased  ghatwal,  who  may  therefore  be  one 
of  his  heirs.  Lall  Dharee  Roy  v.  Brojo  Lall  Sin^jh, 
JO  W.  R.  401,  and  Kustoree  Koomaree  v.  Monohur 
Deo,  W.  R.  Gap  Number  {1864)  39,  referred  to. 
Where  a  ghatwali  tenure  was  admittedl}'  impartible 
and  governed  by  Mitakshara  law,  and  the  only 
heirs  were  the  widow  and  the  brother  of  the  late 
ghatwal: — II fid  (it  being  found  on  the  evidence  that 
the  brothers  had  separated,  and  that  the  ghatwali 
tenure  was  the  exclusive  property  of  the  late 
ghatwal),  that  his  widow  was  his  heiress  according  to 
Mitakshara  law.  Although,  according  to  the  deci- 
sion of  the  Privy  Council  in  Chintamun  Singh  v. 
Noiclulcho  Koonwari,  I.  L.  R.  1  Col:.  153  :  13  W.  R. 
P.  C.  21,  impartible  property  is  not  necessarily 
separate  property,  yet,  semhle,  that  with  reference  to 
the  peculiar  character  of  ghatwali  tenures  as  des- 
cribed in  Regulation  XXIX  of  1S14  they  were  in- 
tended to  be  the  exclusive  property  of  the  ghatwal 
for  the  time  being  and  not  joint  family  i)roperty 


GHATWALI  TENUBE— co%<(£. 

in  the  proper  sense  of  the  term.  Chhatradhari 
Singh  v.  Saras wati  Kumari 

I.  Ii.  B.  22  Calc.  156 

11.  Suit  for  khas  possession  of 

ghat'wali  lands —Lands  in  de-ennially-settkd 
estate.  A  suit  for  khas  possess'on  by  Government 
will  not  lie  in  respect  of  ghatwaU  lands  admittedly 
included  in  a  decennially-settled    estate.     Gadha- 

DHUR  BaNERJEE  V    GOVERNMENT  .  6  W.  B.  326 

12 


Ghat-wal  becoming  default- 
er—£e%sr.  Reg.  XXIX  of  1814— Transfer 
of  tenure.  When  a  ghatwal  becomes  a  defaulter, 
it  is  in  the  power  of  the  authorities,  according 
to  Regulation  XXIX  of  1814,  to  transfer  his  tenure, 
and  that  power  is  not  put  an  end  to  by  the  money 
being  offered  before  the  tenure  is  actually  made 
over  to  another  person.  Chittro  Narain  Singh 
Tekait  v.  Assistant  Commissioner  of  Sonthal 
Pergunnahs  .         .         .        14  W.  B.  203 


13. 


Besumption    and     assess- 


ment—^ewr/.  Reg.  I  of  1793,  s.  8,  cl.  4.  The  ghat- 
wah  lands  in  the  zamindari  of  Khurruckpore  are  not 
liable  to  resumjjtion  and  re-assessment  under  cl.  4, 
s.  8,  Regulation  I  of  1793,  relating  to  thannah  or 
police  estabhshments.  Leelanund  Singh  v.  Gov- 
ernment OF  Bengal 

4  W.  B.  P.  C.  77  :  6  Moo.  I.  A.  101 


14. 


-,  Resumption     of 


service  tenure.  In  1775  a  rent-free  sanad  was 
granted  to  M  for  having  put  down  wild  elephants, 
the  consideration  in  future  being  to  cultivate,  and 
keep  up  a  body  of  men,  and  take  care  of  the  raiyats. 
M  died,  and  a  fresh  sanad  was  in  1786  granted  to 
K  and  R,  they  being  thought  to  be  his  heirs  ;  but  in 
1807,  3f 's  true  heirs  having  established  their  title, 
the  Government  gave  them  a  fresh  sanad  in  lieu  of 
the  one  to  K  and  Jf?,  reciting  the  circumstances  ; 
both  these  sanads  were  to  cultivate,  keep  up  a  body 
of  men,  keep  off  elephants,  and  attend  to  the  safety 
of  the  raiyats.  Held,  that  this  was  not  a  service 
tenure  that  could  be  resumed,  and  the  subject  of 
service  tenures  was  explained.  Forbes  v.  Mir 
Mahomed  Taki      .         .         .     5  B.  L.  B.  529 

14  W.  B.  P.  C.  28 
13  Moo.  I.  A.  438 

15.  Terms   implying 

hereditary  tenure — Construction  of  grant.  Suit  for 
resumption  of  a  ghatwali  tenure.  Held,  that  the 
sanad  in  this  case  was  personal  to  the  grantee,  and 
that  it  did  not  confer  on  his  descendants  or  repre- 
sentatives a  hereditary  transferable  and  permanent 
tenure  at  a  fixed  rate.  Heldy  also,  that  the  clearest 
and  most  precise  definition,  such  as  istemrari  and 
maurasi,  with  the  addition  of  nnslun  bad  nuslun 
(from  generation  to  generation),  would  be  necessary 
to  support  the  apijeal.     Sona  v.  Leelanund  Singh 

5  W.  B.  290 

16.  Assessment  of  rent — Evi- 
dence of  grant — Former  dismissal  of  suit  for  rent. 
Long  possession  (presumably  from  the  Decennial 
Settlement)  and  gradual  cultivation  by  a  ghatwal  on 
payment  of  a  quit-rent  (and  not  merely   possession 


t 
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without  cultivation)  are  evidence  of  an  implied  grant 
which  protects  the  ghatwal  from  enhancement  or 
assessment  on  the  land  so  cultivated;  An  adjudi- 
cation by  a  competent  Court  made  sixty  years  ago 
dismissing  the  landlord's  claim  to  rent  from  the 
ghatwal  is  evidence  of  the  highest  order  as  to  the 
right  of  the  ghatwal  in  a  ?uit  brought  by  a  landlord 
for  a  declaration  of  right  to  take  rent  in  futiire. 
Eesktne  v.  Majstick  Singh  Ghatwai, 

6  W.  R.  10 
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17. 


Suit 


to    assess 
Where  it 


ghatwal — Act  X  of  1859,  ss.  3  and  15 
was  admitted  that  the  ghatwal  defendant's  tenure 
dated  from  a  time  anterior  to  the  Decennial  Settle- 
ment, and  before  the  creation  of  the  zamindari,  the 
defendant  is  protected,  whether  under  s.  3  or  under 
s.  15,  Act  X  of  1859,  from  any  fresh  assessment. 
Ebskine  v.  Government      ,         .  8  W.  R.  232 


18. 


Enhancement    of     rent- 


Hereditary  tenure — Services,  cessation  of — Act  XI 
of  1859,  s.  37.  The  plaintiff,  an  auction-purchaser 
of  a  zamindari  at  a  sale  for  arrears  of  revenue,  sued 
in  1863  to  eject  the  defendants  from  certain  roouzahs 
included  in  the  zamindari,  and  which  Mere  held  by 
the  defendants  under  a  ghatwali  tenure,  on  the 
ground  that  the  service  for  which  the  grant  was 
made  was  no  longer  required,  and  that  the  sanad  or 
grant  contained  no  words  of  inheritance.  The  de- 
fendants proved  that  the  grant  was  made  in  the  year 
1743  to  M,  after  whose  death,  the  land  Avas  in  the 
possession  of  Ji/'s  heir-at-law  prior  to  the  Perma- 
nent Settlement ;  and  that  he  and  his  ancestors  had 
enjoyed  uninterrupted  possession  in  direct  succes- 
don  from  a  period  prior  to  the  Permanent  Settle- 
ment at  a  quit-rent  of  R61  per  annum.  The  Collector 
appeared  on  behalf  of  the  Government,  and  stated 
that  the  ghatwali  services  had  not  been  dispensed 
with  by  the  Government,  but  might  be  required  at 
any  time.  Held,  the  plaintiff  was  not  entitled  to 
eject  the  defendants.  Per  Peacock,  C.J. — The  case 
falls  within,  and  is  protected  by,  s.  37  of  Act  XI 
of  1859.  Per  Irevor  and  Jackson,  J  J. — S.  37  of 
Act  XI  of  1859  does  not  apply  to  the  case.  Qucere  : 
Is  the  zamindar  entitled  to  enhance  the  rent  of 
a  ghatwal  in  lieu  of  service  ?  Kooldeep  Narain 
Singh  v.  Mohadeo  Singh 

B.  L.  R.  Sup.  Vol.  559  :  6  W.  R.  199 

Held,  on  appeal  to  the  Privy  Council,  that  a  pur- 
chaser at  an  auction  sale  cannot,  where  lands  are 
held  under  an  hereditary  ghatwali  tenui-e  originally 
created  before  the  Decennial  Settlement  and  at  a 
fixed  rent,  resume  those  lands  on  the  suggestion  that 
the  ghatwali  services  are  no  longer  required.  The 
omission  of  m  ords  of  inheritance  does  not  show 
conclusively  that  a  sanad  is  not  hereditary  :  it  being 
shoAvn  that  a  ghatwali  tenure  had  descended  from 
father  to  son  for  several  generations,  it  was  held 
that  it  was  an  hereditary  tenure.  Kooldeep  Na- 
EAiN  Singh  v.  Government  of  India 

11  B.  li.  R.  71 
14  Moo.  I.  A.  247 


19. 


Grants   prior  to 

Reg.    VIII  of  1793,. 

Where 


Permanent  Settlement — Beng 
s.  51,  cl.  1 — Enhancement  of  rent,  suit  for. 
grants  of  land  had  been  made  prior  to  the  Permanent 
Settlement  on  ghatwali  tenure  at  a  fixed  rent,  and 
the  Government  subsequently  dispensed  M-ith  the 
services  on  the  part  of  the  zamindar: — Held,  in  a  suit 
by  the  zamindar  to  enhance  the  rents,  that  as  long  as 
the  ghatwals  were  able  and  willing  to  perform  tho 
services,  the  zamindar  had  no  right  to  enforce  pay- 
ment of  an  enhanced  rent  on  the  ground  that  the 
services  were  no  longer  required.  The  ghatwals  are 
dependent  talukdars  within  the  meaning  of  Regula- 
tion VIII  of  1793,  and  are  protected  from  enhance- 
ment by  cl.  1  of  s.  51  of  that  Regulation.  Leela- 
NtJND  Singh  v.  Munrunjun  Singh 

I.  Ii.  R.  3  Calc.  251 


20. 


Resumption — 


Purchaser  at  auction-sale,  rights  of — Beng.  Reg. 
XLIV  of  1793 — Enhancement  of  rent — Refund  of 
revenue.  Where,  prior  to  the  Permanent  Settlement 
grants  of  land  had  been  made  on  ghatwali  tenure 
at  a  fixed  rent,  and  the  Government  subsequently 
dispensed  with  the  ^performance  of  the  ghatwali 
services  on  the  part  of  the  zamindar : — Held,  in 
a  suit  by  the  zamindar  to  resume  the  lands,  that 
as  long  as  the  ghatAvals  were  willing  and  able  to  per- 
form the  services,  the  zamindar  had  no  right  to  put 
an  end  to  the  tenure  on  the  ground  that  the  services 
were  no  longer  required.  A  purchaser  at  a  sale  for 
arrears  of  Government  revenue  is  not  entitled,  under 
Regulation  XLIV  of  1793,  to  cancel  a  ghatwali 
tenure  created  subsequently  to  the  Permanent 
Settlement.  Qucere  :  Whether  he  would  be  entitled 
to  enhance  the  rent.  Where  lands  granted  on  ghat- 
wali tenure  were,  in  accordance  ^^ith  a  decision  of 
the  Special  Commissioner,  resumed  by  Government, 
who  made  a  settlement  with  the  ghatwals,  under 
which  the  latter  continued  to  pay  to  the  Government 
half  the  sum  assessed  as  revenue,  reserving  the  other 
half  to  themselves,  and  the  resumption-proceedings 
were  subsequently  reversed  by  the  Privy  Council  : 
— Held,  that  the  ghatwals  were  entitled  to  a  refund 
of  the  sum  paid  by  them  to  Government  less  the  sura 
which  the  zamindar  ought  to  have  received  from 
them  for  rent  during  the  time  they  had  paid  to 
Government.  Leelanfnd  Singh  v.  Munorunjun 
Singh.     Mxjnorunjun  Singh  v.  Leelanund  Singh 

13  B.  L.  R.  124 
L.  R.  I.  A.  Sup.  Vol.  181 


21. 


Resumption — Compensation, 


In  the  Khurruckpore  ghatwali  raehals  the  profits 
of  the  lands,  minus  the  quit-rent  paid  to  the  zamin- 
dar, represented  the  remuneration  given  to  the 
ghatwals  for  police  services.  Government  illegally 
resumed  those  lands,  dispensing  with  the  services  of 
the  ghatwals,  and  settled  the  tenures  with  the 
ghatwals  at  half  the  rent  current  in  that  part  of 
the  country.  The  resumption  proceedings  having 
been  set  aside  it  remained  to  determine  to  whom 
and  in  what  proportions  Government  should  refund 
the  half  jumraa  taken  by  it  as  rent  from  the 
ghatwals    during    the  period  of  settlement.     Held, 
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that,  inasmuch  as  the  ghatwals  rendered  no 
service  during  the  period  of  settlement,  the 
moiety  of  the  jumma  retained  by  them  was 
ample  compensation  for  any  loss  they  might  have 
sustained,  and  the  zamindar  was  entitled  to 
receive  the  whole  of  the  moiety  taken  by  Gdvem- 
ment,  partly  as  quit-rent  due  to  him  and  part- 
ly as  compensation  for  loss  of  the  ghatwals'  ser- 
vices during  the  continuance  of  the  settlement. 
Leelanund  Singh  v.  Government 

2  B.  L.  R.  A.  C.  114 


22. 


Acquisition  of  land — Com- 


pensation. Where  land  forming  part  of  a  ghatwali 
tenure  in  the  district  of  Beerbhum  was  taken  up  for 
public  purposes  : — Heldf  that  neither  the  zamindar 
nor  the  under-tenants  of  the  ghatwal  could  claim  a 
proportionate  share  in  the  compensation- money 
payable  for  such  land.  The  money  so  obtained 
carries  with  it  all  the  incidents  of  the  original 
ghatwali  tenure,  and  the  ghatwal  for  the  time  being 
is  entitled  only  to  the  interest  accruing  therefrom 
during  his  life-time.  Ram  Chunder  Singh  v. 
JoHER  Jumma  Khan 

14  B.  Ii.  R.  Ap.  7  :  23  W.  R.  376 


23. 


-  Dismissal    of    ghatwal — 


i 


Jurisdiction  of  Civil  Court.  The  Civil  Courts  can- 
not interfere  to  reinstate  a  ghatwal,  who  has  been 
dismissed  by  the  police  authorities,  in  the  land  which 
he  formerly  held  as  ghatwal.  The  right  to  possess 
the  land  depends  on  the  tenure  of  the  office.  Debee 
Narain  Singh  i\  Sree  Kishen  Sein 

1  W.  R.  321 

24. Misconduct     of 

ghatwal — Forfeiture  of  tenure  on  dismissal.  The 
dismissal  of  a  ghatwal  will  carry  with  it  the  forfei- 
ture of  his  tenure.  Secretary  of  State  v.  Poran 
Singh  .       .         .         .     I.  L.  R.  5  Calc.  740 

25.  Arrears  of  rent,  liability 

of  successor  for — Service  tenure.  A,  the  holder 
of  a  service  tenure,  subject  to  a  quit-rent  to  the 
zamindar,  died,  leaving  his  rent  for  the  last  three 
years  unpaid.  B,  his  son,  succeeded  him  in  the 
tenure.  Held,  that  the  zamindar  could  not  sue  B  as 
^'s  successor  in  the  tenure  for  ^'s  arrears  of  rent. 
NiLMONEE  Singh  v.  Madhub  Singh 

1  B.  Ii.  R.  A.  C.  195 

See  NiLMONEE  Singh  v.  Btjkronath  Singh 

10  W.  R.  255 


26. 


Debts  of  deceased  holder. 


liability  for.     The  rents  of  a  ghatwali  tenure   are 
not  liable  for  the  debts  of  the  former  deceased  holder 
of  the  tenure.     Binode  Ram  Sein  v.  Deputy  Com- 
missioner OF  the  Sonthal  Pergunnahs 
6  MV^.  R.  129  :  s.c.  on  review  7  W.  R.  178 

27. Power  of  alienation— Traws- 

^fer  of  tenure.  A  ghatwal  cannot  give  a  pottah  of  his 
tenure  binding  a  subsequent  ghatwal.  The  rights 
and  interests  of  each  ghatwal  in  his  tenure  last  only 
for  his  life.  Jogeswtjr  Sirkar  v.  Nimai  Karma- 
KAR  .         .         .         .     1 B.  Ii.  R.  S.  N.  7 
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28. 


.Reg.    XXIX   of 


1814 — Alienation  by  ghatwal  in  Beerhhoom — Eject- 
ment by  Court  of  Wards.  A  ghatwal  of  Beerhhoom 
granted  a  lease  to  A .  After  A  and  his  heirs  had  been 
in  possession  of  the  lands  under  the  lease  for  sixty 
years,  a  surburakar  appointed  by  the  Court  of  Wards 
for  the  estate  of  the  heir  of  ..4's  lessor,  then  a  minor, 
entered  upon  the  lands,  and  ejected  the  person 
then  in  possession  under  the  lease.  Held,  that,  not- 
withstanding the  ghatwals  of  Beerhhoom  (inde- 
pendently^ of  the  recent  Statute)  had  not  the  power 
of  alienation,  still  having  an  estate  in  perpetuity 
so  long  as  the  services  were  performed  and  the  rent 
paid,  the  lease  could  not  be  regarded  as  a  nullity,  and 
the  surburakar  was  not  justified  in  ejecting  the 
tenant  without  legal  process.  Rijngolall  Deo  v. 
Deputy  Commissioner  of  Beerbhoom.  Deputy 
Commissioner  of  Beerbhoom  v.  Rungolall  Deo 
Marsh  117  :  W.  R.  F.  B.  34 
1  Ind.  Jur.  O.  S.  34  :  1  Hay  200 

29.  Gbatwals    of  Beerbhoom, 

leases  granted  by.  Permanent  leases  grant- 
ed by  the  ghatwals  of  Beerbhoom  prior  to  the 
Decennial  Settlement,  for  the  due  performance  of 
the  poUce  duties  for  which  the  lands  were  originally 
granted  to  the  ghatwals,  and  which  have  been  held 
from  generation  to  generation,  cannot  be  set  aside  at 
the  instance  of  the  present  sirdar  ghatwals.  The 
creation  of  such  under- tenures  is  not  beyond  the 
powers  of  the  ghatwals.  Mukurbhanoo  Deo  v. 
Kostoora  Koonwaree       .         .      5  W.  R.  315 


30. 


Power    creating 


incumbrances.  A  ghatwal  in  the  district  of  Beer- 
bhoom is  not  competent  to  grant  a  lease  of  the  whole 
or  a  portion  of  his  ghatwali  tenure  in  perpetuity. 
Ghatwali  tenures  in  Beerbhoom  are  grants  of  land 
by  the  Government  to  individuals  for  the  perform- 
ance of  certain  poHce  duties.  These  tenures  are 
heritable,  but  the  incomes  arising  from  them  cannot 
be  charged  or  encumbered  by  the  ghatwal  in  posses- 
sion so  as  to  bind  his  successor.  Grant  v.  Bangsi 
Deo       .         .     6  B.  L.   R.  652  :  15  W.  R.  38 


31. 


Mokurari      lease — Power    of 


ghatwal  to  grant  mokurari  leases — Jungleburi  leases. 
Any  presumption  that  there  may  be  against  the  right 
of  a  ghatwal  to  grant  mokurari  leases  cannot  hold 
good  against  such  leases,  when  granted  in  good  faith, 
for  the  clearance  of  jungle.  Davis  ?'.  Debee 
Mahtoon         .         .         .         .      18  W.  R.  37e 


32. 


Sale  of  attachment  in  exe- 


cution of  decree.  Ghatwali  tenures  are  not 
hable  either  to  sale  or  attachment  in  execution  of 
decrees.  The  surplus  proceeds  of  such  a  tenure  col- 
lected during  the  hfetime  of  the  judgment-debtor  are 
liable  to  be  taken  in  execution  as  being  personal 
property,  but  profits  accumulated  after  the  death  of 
the  judgment-debtor  are  not  so  hable.  Kustoora 
Koomaree  v.  Binoderam  Sein    4  W.  R.  Mis.  4 


S3. 


Liability    to   at- 


tachment in  execution  of  decree — Execution  for 
rents  due  to  ghatwal  during  his  lifetime.  After 
deduction  of  all  necessary  outgoings  from  the  total 
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rents  due  to  a  ghatwal,  the  residue,  being  his  own 
absolute  property,  may  be  attached  in  execution  of  a 
personal  decree  against  him.  Bally  Dobey  v.  Gonei 
Deo,  I.  L.  R.  9  Calc.  388,  distinguished.  Kustoora 
Kumari  v.  Benoderam  Sun,  4  W.  R.  Mis.  5,  ap- 
proved. Rajkeshwar  Deo  v.  Bunshidhfr  Mar- 
WARi    .        .        .        .    I.  Ii.  R.  23  Calc.  873 


34. 


Ghaiwals        of 


KkurrucJcpore.  The  lands  of  the  ghatwals  of  Khur- 
ruckpore  are  not  capible  of  alienation  by  private 
sale  or  otherwise,  nor  liable  to  sale  in  execution  of 
decrees,  except  with  the  consent  of  the  zamindar  and 
his  approval  of  the  purchaser  as  a  substitute  for  the 
outgoing  ghatwal.  Leelanund  Singh  v.  Doorga- 
BUTTV       .         .         .         .      W.  R.  1864.  249 


35. 


Sals     of     rights 


and  interest  in  ghatwali  tenure.  The  proprietor  K 
of  the  ghatwah  talukh  in  Bhagulpore  sokl  one  mou- 
zah  out  of  it  to  defendant  L.  Some  time  afterwards 
K^s,  right  was  sold  in  execution  of  a  decree,  and  pur- 
chased by  plaintiff  C,  who  obtained  a  sanad  from  the 
zamindar  as  ghatwal.  Subsequently  the  zamindar, 
having  compounded  with  Government  for  a  money 
payment  in  lieu  of  ghatwali  services,  gave  0  a 
mokurari  pottah  of  the  ghatwali  estate.  Q  then  sued 
L  for  possession  of  the  mouzah  purchased  by  the 
latter.  Held,  that  K  had  no  ])ower  to  sell  the  \\  liole 
of  the  ghatwali  estate  to  L  without  the  consent  of 
the  zamindar ;  and  that,  when  he  sold  a  part,  the 
interest  which  he  convej^ed  could  not  be  higher  than 
what  he  himself  had  ;  accordingly  when  his  entire 
rights  and  interests  wer6  sold,  those  of  Q  ceased. 
ficldf  that  the  zamindar,  Ijy  granting  a  fresh 
ghatwali  sanad,  appointed  the  grantee  to  the  office 
of  ghat\\al,  and  disallowed  the  sale  made  by  K  to 
Q.    Lalla  Gooman  Singh  r.  Grant 

IIW.  B.292 


36. 


Nature  of  such 


tenure — Sale  of  tenvre — Misdescription  in  pro- 
clamation of  sale — Beng.  Reg.  XXXIV  of  1814. 
In  the  area  of  a  zamindari  were  included  at  the  Per- 
manent Settlement  the  mouzahs  which  made  up  the 
mehal  of  a  jaghir,  the  succession  to  which  was 
subject  to  the  sanction  of  Government,  the  jaghirdar 
being  bound  to  render  public  services.  One-third  of 
the  revenue  assessed  upon  the  jaghir  mehal  was 
retained  by  the  jaghirdar,  forming  no  part  of  the 
zamindari  assets  on  which  the  jumma  of  the  latter 
was  fixed.  Per  Jackson,  J. — Where  a  jaghir  is  held 
by  a  person  subject  either  to  the  appointment  or 
approval  of  Government,  and  with  an  additional 
burden  of  public  duty  to  the  Government,  such  a 
jaghir  cannot  be  attached  and  sold  in  satisfaction  of 
the  debts  of  the  jaghirdar' s  predecessor  in  title  as 
land  coming  into  his  possession  from  the  hands  of  the 
•deceased  jaghirdar,  as  the  appointment  and  appro- 
val of  the  Government  deprive  the  jaghir  of  the 
character  of  simple  heritable  property.  Per 
AiNSLiE,  J.  (dissenting) — The  fact  that  the  Govern- 
ment could  dismiss  a  ghatwal  and  so  cut  off  the 
descent  does  not  destroy  the  generally  hereditary 
character  of  the  holding,  or  make  such  lands,  when 
included  in  the  Permanent  Settlement,  police  lands 
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resumable  by  Government  under  cl.  4,  s.  8  of  Regu- 
lation I  of  17U.S.  Per  White,  J.— Where  a  tenure  is 
held  under  services  v»  hich  are  not  private  or  personal 
to  the  zamindar,  but  are  of  a  public  nature,  a  pro- 
clamation issued  for  the  sale  of  the  tenure  describing 
it  as  an  ordinary  rent-paying  one  and  ignoring 
the  important  fact  that  the  tenure  is  a  service  one 
is  bad,  and  is  such  a  misdescription  of  the  tenure  as 
\^  ould  vitiate  a  sale  held  under  such  a  proclamation. 
BuKROXATH  Singh  v.  Nilmoxi  Sixgit 

I.  L.  R.  5  Calc.  389  :  4  C.  L.  R.  583 

^leZrf,  on  appeal  to  the  Priv\'  CounciI,that,  whether 
the  jaghir  was  a  ghatwali  tenure  or  not  within  the 
meaning  of  the  term  as  applied  in  Regulation  XXIX 
of  1814  (the  zamindari  being  Pachit,  adjoining, 
and  at  one  time  included  in,  Birbhooru),  the  jaghir 
was  analogous  of  such  tenure  as  described  in  the 
preamble  to  thd  Regulation.  Held^  also,  that  the 
nature  of  the  tenure  had  not  been  altered  by  the 
Permanent  Settlement,  after  which  the  services  due 
by  the  jaghirdar  remained  as  before  public  services, 
and  continued  to  be  due  to  the  Government.  That 
the  zamindar  became  entitled  onlj'  to  the  rent  or 
revenue  which  was  previousl}'  due  to  the  (Jovern- 
ment,  and  in  respect  of  which  he  was  assessed,  and 
did  not  become  entitled  to  the  services  in  respect 
whereof  the  one-third  of  the  rent  or  revenue  was 
allowed  as  compensation  to  the  jaghirdar.  That  the 
jaghir,  though  hereditary,  was  not  subject  to  the 
ordinary  rules  of  inheritance  according  to  the  Hindu 
or  the  Mahomedan  law,  but  was  held  upon  the  condi- 
tion of  approval  of  the  heir  by  the  Government. 
Thus  were  precluded  both  division  of  the  jaghir 
mehal  upon  the  death  of  the  holder  and  alienation 
during  his  life.  It  followed  that  the  jaghir  mehal  was 
not  liable  to  attachment  and  sale  in  execution  of  a 
decree  against  the  father  and  predecessor  in  estate  of 
a  jaghirdar  so  approved,  as  assets  by  descent  in  the 
possession  of  the  latter.  Leelanund  Singh  v. 
Government  of  Ben/ful,  6  Moo.  I.  A-  101,  followed. 
NiLMONi  Singh  Deo  v.  Bukronath  Stxoh 

I.  L.  R.  9  Calc.  187 
L.  R.  9  I.  A.  104 

37.  Execution  of  decree^ 

— Attachment — Shikmi  ghatvxdi  tenure.  A  shiki 
ghatwali  tenure,  held  under  the  sui^erior  ghatwal,! 
is  not  liable  to  be  sold  in  execution,  nor  are  ital 
proceeds  liable  to  attachment  for  satisfaction  of  thej 
debt  due  from  its  holder.  Bally  Dobey  v.  Gani 
Deo       .         .         .         .     I.  L.  R.  9  Calc.  388] 


38. 


G-hatwali  tenures  in  Khur- 


TMc'k.'goVQ— Transferability   of  ghatwali    tenures-^\ 
Mitakshara   law   inapplicable   to   ghatwali  tenure— A 
Family  custom     inapplicable     to     ghatwali   tenureA 
A    ghatwali    tenure    in     Khumickpore  is  transfer- 
able    if    the   zamindar    assents  and   accepts   the 
transfer.     Such  assent  and  acceptance  may  be  pre- 
sumed from  the  fact  of  the  zamindar  having  made 
no  objections  to  a  transfer  for  a  period  of  over  twelve 
years,  and  when  such  a  fact  has  been  found,  a  Court , 
ought   to   recognize   such   a   transfer.     In   a   suit! 
bought  to  recover  possession  of  a  ghatwali  tenurej 
situated  in  Khurruckpore  which  had  been  brought 
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GHATWALI  TENURE— cow«(Z. 
to  sale  in  execution  of  a  decree  against  the  previous 
ghatwali  and  purchased  by  the  defendants,  the 
plaintiffs  sought  to  rely  on  the  Mitakshara  law  and 
certain  family  custom  for  the  purpose  of  establishing 
their  right.  The  lower  Court,  appyling  such  law  and 
custom,  found  that  the  tenure  was  transferable,  and 
that  it  was  joint  ancestral  property,  and  gave  the 
plaintiffs  a  decree  for  two-thirds  of  the  property,  and 
the  defendants  a  decree  for  the  remaining  one-third, 
holding  that  to  be  the  extent  of  the  previous  ghat- 
waU  interest  which  had  been  purchased  by  the 
defendants.  Held,  on  appeal,  that  the  decision  of  the 
lower  Court  was  erroneous  ;  that  in  dealing  with  a 
ghatwali  tenure  the  Court  must  have  regard  to  the 
nature  of  the  tenure  itself  and  to  the  rules  of  law- 
laid  down  in  regard  to  such  tenures,  and  not  to  any 
particular  school  of  law  or  the  customs  of  any 
particular  family ;  and  that  a  ghatwali,  being 
created  for  specific  purpose,  has  its  own  particular 
incidents,  and  cannot  be  subject  to  any  system  of 
law  affecting  only  a  particular  class  or  family. 
Anundo  Rai  v.  Kali  Pkosad  Singh 

I.  li.  B,.  10  Calc.  677 


39. 


Ghatwali  tenures 


in  Bhagvlpore — GhitwaVs  right  of  alienation — 
Sale  of  ghatwaVs  estate  in  execution  of  decree  against 
him.  Ghatwali  tenures  are  rendered  by  their 
origin  and  incidents  distinct  in  some  particulars 
from  other  inheritances,  and  to  them  the  law  of  the 
Mitakshara,  to  its  full  extent,  is  not  entu-ely  applica- 
ble ;  yielding  in  their  case  to  a  custom,  though  only 
to  the  extent  of  the  custom  proved.  On  a  question 
whether  the  sale  of  a  ghatwali  tenure  in  the  Kharag- 
pore  zamindari,  in  Bhagulpore,  in  execution  of  a 
decree  against  the  ghatwal,  had  transferred  the 
inheritance  as  against  the  ghatwal 's  son  : — Held,  in 
regard  to  a  proved  custom,  that  the  ghatwali  was  not 
inalienable,  but  might  be  aliened  by  the  ghatwal  or 
sold  in  execution  of  a  decree  against  him,  if  such 
alienation  was  assented  to  by  the  zamindar,  this 
power  of  alienation  not  being  limited  to  the  life- 
interest  of  the  ghatwal  for  the  time  being,  but 
forming  part  of  this  right  and  title  to  the  ghatwali. 
Kali  Pershad  v.  Anand  Roy 

I.  L.  R.  15  Calc.  471 
L.  E.  15  I.  A.  18 


40. 


Perpetual     lease — Ghatwal, 


right  of,  to  grant  perpetual  lease — Bengal  Tenancy 
Act  {VIII  of  1885),  ss.  5, 181— Tenure— Holding- 
Contract.  As  a  general  principle,  a  ghatvjal  is  not 
competent  to  grant  a  lease  in  perpetuity,  and  his 
successor  is  not  bound  to  recognize  such  an  incum- 
brance. Grant  ami  the  Court  of  Wards  v.  Bungshee 
Deo,  15  W.  R.  38,  followed.  A  lease  in  per- 
petuity, granted  to  the  plaintiff  by  defendant  No.  7 
who  is  a  ghatwal  jointly  with  the  precedessors 
of  the  other  ghatwal  defendants,  is  inoperative 
even  against  defendant  No.  7,  as  the  lease  is  one 
and  indivisible.  Held,  also,  on  the  construction 
of  the  lease  and  findings  of  the  lower  Appellate 
Court,  that  the  lease  created  a  tenure  and  not  a 
raiyati  holding.  Narain  Mullick  v.  Badi  Roy 
(1901) 

I.  L.  K.  29  Calc.  227  :  s.c.  6  C.  W.  W.  94 


GHATWALI  TENURE— cowcZc?.  ' 

41.  'H.evita.hHity-Gtiatwali  tenure- 

in  Bankura — Permanent  right — Dismissal.  A 
ghatwali  tenure  existed  from  before  the  grant  of 
the  Dewani  to  the  East  India  Company  and  for 
many  generations  descended  from  father  to  son  ; 
it  was  held  upon  payment  of  a  quit-rent  and  the 
performance  of  ghatwali  services  ;  such  quit-rent  ' 
was  paid  at  a  fixed  amount  from  time  long  antece- 
dent to  the  Permanent  Settlement  and  was  recot^- 
nised  at  the  time  of  the  Settlement,  when  the  lands 
were  included  within  the  mal  lauds  of  the  zamindari 
and  the  revenue  was  assessed  upon  the  footing  that 
the  quit-rent  was  fixed  in  perpetuity.  Helf,  that 
the  tenure  was  not  merely  heritable,  but  also  perma- 
nent, and  the  holder  was  bound  to  perform  the 
services  ;  and  that  a  tenure  of  this  description  could 
not  be  determined  or  resumed  by  the  zamindar  or 
the  Government  on  the  ground  that  the  services 
were  no  longer  necessarj'  or  had  been  dispensed  with. 
Koolodeap  Narain  Singh  v.  Mahadeo  Singh,  B.  L. 
R.  Sup.  Vol.  559  :  6  W.  R.  199,  followed.  If 
it  be  one  of  the  incidents  of  a  ghatwali  tenure, 
either  under  the  original  grant  or  engrafted  on  it 
by  usage  that,  when  the  ghatival  becomes  incapable 
of  personally  performing  the  services,  a  deputy 
(preferably  the  next  successor)  may  be  appointed  to 
act  on  his  behalf  by  the  Magistrate,  it  does  not 
follow  that  an  incapacity  on  the  part  of  the  deputy 
to  discharge  adequately  the  duties  incidental  to  the 
office  operates  as  a  forfeiture  of  the  appointment 
of  the  principal.  Where  during  the  lifetime  of  a 
ghatwal  his  son,  who  was  appointed  deputy,  was 
dismissed  :  Held,  that  the  dismissal  of  the  son  did 
not  amount  to  the  dismissal  of  his  faher,  and  that 
after  the  father's  death  the  son  was  entitled  to  suc- 
ceed, although  during  his  father's  lifetime  he  had 
been  dismissed,  while  acting  as  the  deputy  of  hia 
father.  Jogendra  Nath  Singh  v.  Kali  Chara!^ 
Roy  (1905)  .         .         .        9C.W.  M".  663 


GIFT. 


See  Benami 


10  C.  W.  W.  570 


See  Contract  Act,  s.  23 — Illegal  Con- 
tracts— Generaixy. 

I.  L.  R.  2  All.  433 
I.  L.  R.  6  All.  313 

See  Contract  Act,  s.  25, 

I.  L.  R.  2  AIL  891 
See  Hindu  Law — 

Adoption — Who  may  or  may  not 
adopt    .  I.  li.  R.  28  Bom.  491 
Gift. 

Inheritance — Special         Heirs — 
Males — Husband,  heirs  op. 

I.  Ii.  R.  28  Calc.  311 

I.  Ii.  R.  33  Calc.  23,  947 

16  C.  W.  W.  1 

See  Hindu  Law — Widow — Interest  in 

Estate  of  Husband — By  Deed,  Gift, 

OB  Will        .     I.  L.  R.  1  Calc.  104 

I.  Ii.  R.  5  Calc.  684 

I.  L.  R.  8  Calc.  357 

I.  L.  R.  10  All.  495 
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See    Hindu    Law — Widow — Power    of 

Widow — Power    of    Disposition    or 

Alienation    ,         5  W.  R.  P.  C.  131 

2  Moo.  I.  A.  331 

I.  L.  B.  7  Bom.  491 

I.  li.  B.  1  Mad.  307 

I.  li.  B.  10  All.  407 

I.  L.  B.  14  All.  377 

See  Hindu    Law^Will— Construction 
of  Wills         .     I.  L.  B.  36  Cale.  75 
See  Life  Estate       .       5  C.  W.  N.  589 
See  Mahomedan  Law — 

Endowment  I.  L.  B.  30  Calc.  666 

Gift        .         .      10  C.  W.  N.  207 
li.  B.  34  I.  A.  167 

See  Malabar  Law — Gift. 

See  Parsis        .      I.  L.  B.  5  Bom.  506 

I.  li.  B.  6  Bom.  151 

I.  li.  B.  22  Bom.  355 

See  Practice    .    I.  L.  B.  29  Bom.  133 

-SeeTSALE  in  Execution  of  Decree — 

Setting  aside  Sale^General  Cases. 

I.  li.  B.  26  Mad.  365 

See  Stamp  Act,  1879,  Sch.  I,  Art.  :^6. 

I.  L.  B.  12  Mad.  89 
I.  li.  B.  7  Bom.  194 

See  Succession  Act. 

I.  li.  B.  30  Bom.  500 

See  Title        .       I.  L.  B.  36  Calc.  311 

See  Transfer  of  Property  Act. 

10  C.  W.  N.  717 

See  Transfer  or  Property  Act,  s.  12^. 
I.  li.  B.  34  Calc.  853 
I.  li.  B.  32  Bom.  441 

See  Trust  .         .     8  C.  W.  N.  918 

See  Undue  Influence. 

I.  L.  B.  33  Calc.  773 

See  Watlp       .      I.  L.  B.  31  Bom.  250 

See  Will — C-okstruction. 

6  C.  W.  N.  321 
I.  L.  B.  26  Bom.  319 
I.  li.  B.  32  Bom.  214 

—  for  maintenance — 


aiTT—cmtd. 


to  a  class— conc/<i. 


See  Contract — Construction  of  Con- 
tracts    .         .      li.  B.  28  I.  A.  198 

—  registration   of,   after  death  of 
donor — 


See  Registration  Act,  m77,  s.  17. 

I.  L.  B.  25  Mad.  672 

—  to  a  class— 

See  Hindu  Law — Will — Construction 
op  Wills — Perpetuities,  Trusts,  Be- 
quests to  a  Class,  and  Remoteness. 

See  Trust        .     I.  L.  B.  26  Bom.  449 


See  WiLii — Construction. 

I.  li.  B.  4  Calc.  304,  670 

—  to  daughter  by    proprietor    of  | 

Betia  Baj. 

See  Title  .    I.  L.  B.  36  Calc.  311 

—  to  unborn  persons — 
See  Mahomedan  Law. 

I.  L.  B.  36  Calc.  431 

validity  of— 

See  ALiHOMEDAN  Law — Gift. 

L.  B.  34  I.  A.  167 


void  for  remoteness. 


1. 


See  Hindu  Law — Will — Construction 
of  Wnj^ — Perpetuities,  Trusts,  Be- 
quests TO  A  Class,  and  Remoteness. 

Subsequent   condition    at- 


tached to  gift —  Void  condition.  To  a  gift  divest- 
ing the  donor  of  all  his  interest  in  certain 
property,  a  condition  cannot  afterwards  be 
attached.  Where  a  gift  completed  by  transfer 
rested  on  a  valid  consideration  at  the  time, 
when  it  was  made : — Hdd,  that,  even  assuming 
that  a  condition  could  be  afterwards  imported 
into  the  transaction,  and  that  condition  an  im- 
moral one,  this  would  not  invalidate  the  gift,  the 
general  rule  of  law  being  that  a  gift  to  which  such  a 
condition  is  attache<l  remains  a  good  gift  while  the 
condition  is  void.  A  gift  of  villages  was  complete, 
being  followed  by  transfer  of  possession.  After- 
wards in  a.  petition  to  the  Collector  for  '*  dakhil 
kharij  "  between  the  parties,  the  donor  stating  the 
gift  added  that  it  was  on'certain'conditions  :  Held, 
that  the  petition  must  be  treated  as  ^ineffective  for 
the  piurix^se  of  adding  any  condition.  Ram  Sarup 
V.  Bei^a     .         .         .        .     I.  li.  B.  6  AIL  313 

li.  B.  11 1.  A.  44 

AflSrming  the     decision  of  the  High   Court  in 
Lachmi  Narain  v.  Wilayati  Beoam 

I.  L.  B.  2  All.  438 

2. Construction  of  gift  as  to 

quantity ,'of  estate  given — Qift  when  operative 
without  delivery  of  'possession—' Hindu  law.  The 
rule  as  to  the  construction  of  the  language  in  which 
a  gift  is  made,  independently  of  the  ' '  transfer  of 
Property  Act,"  Act  IV  of  1882  (which  may  or  may 
not  have  been  expressed  so  as  to  lay  do\vn,  in  favour 
of  absolute  gifts,  a  rule  more  positive),  is  that  inde- 
finite w^ords  of  gift  are  calculated  to  convey  all  the 
interest  of  the  grantor,  it  being  also  necessary  to  read 
the  whole  of  an  instrument  in  order  to  gather  the  in- 
tention. A  gift  being  thus  expressed,—  * '  I  put  a 
stop  to  my  interest?in^those  talukhs,  and  withdraw 
my  enjoyment  thereof,  and  I  make  them  over  to 
you," — Held,  that  this  must  be  read  with  what  pre- 
ceded it,  viz.,  **  in  order  that  you  may  perform  those 
religious  ceremonies,  ccleberate  the  festivals  satis- 
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factorily,  and  may  provide  for  your  own  support, 
by  having  the  property  under  your  authority  and 
control ;"  and  that  the  words  of  gift  must  be  taken 
to  be  limited  by  the  purpose  of  the  gift ;  the  whole 
taken  together  showing  that  the  donor's  intention 
was  that  the  donee  should  take  the  property  for 
life  only.  Held,  also,  that,  consistently  wdth  the 
authorities  in  the  Hindu  law,  a  gift,  where  the  donor 
supports  it,  the  person  who  disputes  it  claiming 
adversely  to  both  donor  and  donee,  is  not  invalid  for 
the  mere  reason  that  the  donor  has  not  delivered 
possession  ;  and  that  where  a  donee  or  vendee  is, 
under  the  terms  of  the  gift  or  sale,  entitled  to  posses- 
sion, there  is  no  reason  why  such  gift  or  sale,  though 
not  accompanied  by  possession,  whether  of  moveable 
or  immoveable  property  (where  the  gift  or  sale  is 
not  of  such  a  nature  as  would  make  the  giving  effect 
to  it  to  be  contrary  to  public  policy),  should  not 
operate  to  give  the  donee  or  vendee  a  right  to  obtain 
possession.  Kalidas  Mullick  v.  Kanhaya  Lal 
Pundit         .         .         .       I.  L.  R.  11  Cale.  121 

L.  R.  11 1.  A.  218 


3. 


Gift  of  land  in  consideration 


of  performance  of  services — Failure  to  per- 
form services — Obligation  to  restore  land — Revo- 
cable gift.  Plaintiff's  father  and  defendant  entered 
into  an  agreement  in  1850,  by  which  the  former  deh- 
vered  over  certain  lands  to  the  latter  in  consideration 
of  his  promises  to  perform  certain  services.  Plaint- 
iff brought  this  suit  for  restoration  of  the  land, 
alleging  that  defendant  had  failed  to  perform  the 
services.  Defendant  denied  failure  to  perform,  and 
pleaded  that  the  contract  was  not  revocable.  Heldf 
in  special  appeal,  reversing  the  decisions  of  the  lower 
Courts,  that  the  question  was  whether  there  was  in 
this  case  the  olFer  of  one  performance  for  the  other, 
and  whether  the  continuous  performance  of  the 
services  on  the  one  side  was  the  presupposition  of  the 
continuous  existence  of  the  gift  on  the  other,  or 
whether  there  was  a  mere  gift  with  the  charge  upon 
it,  the  primary  intent  being  to  give  ;  that  this  was  a 
-question  of  construction  ;  and  that  in  the  present 
■case,  taking  the  agreement  and  counterpart  to- 
gether, there  was  clearly  a  covenant  for  the  here- 
ditary performance  of  the  services.  Kachuti 
SuRRAYA  V.  Bengal  Santappaiya  ,    7  Mad.  167 

4. Gift  of  Government  promis- 


'Sory  notes — Necessity  of  endorsement — Intention. 
The  plaintiffs,  M  and  i?,  were  Parsis,  and  were 
married  in  the  year  1851.  The  defendant  was  the 
widow  of  B  M  who  was  the  father  of  the  plaintiff  R. 
The  plaintiffs  sued  to  recover  from  the  defendant 
certain  Government  promissory  notes  which  they 
alleged  had  been  presented  by  B,  to  M  at  her  marri- 
age for  her  sole  and  separate  use.  They  alleged 
that  the  said  notes,  then  of  the  nominal  value  of 
S,  1,500,  were  endorsed  in  the  name  of  the  said  Zf, 
and  had  been  deposited  by  him  for  safe  custody  with 
3/ *s  grandfather  J  ;  that  the  said  B  during  his  life 
used  from  time  to  time  to  receive  the  said  notes 
from  J,  and  draw  the  interest  thereon  for  M ; 
that  B  died  in  1864,  and  that  after  his  death  the 
defendant,    who    was   his   widow   and    executrix, 


OtTET—conid. 

used  to  draw  the  interest  for  M  ;  that  in  1869 
she   obtained   possession   of  the   said   notes,   and 
had   ever  since  continued  in   possession   thereof, 
informing  the  plaintiffs  that  she  was  duly  keeping 
them  and  collecting  the  interest  for  M  ;  that  the 
plaintiffs  had  been  hving  with  the  defendant  until 
shortly  before  the  present  suit,  and,  having  then 
separated  from  her,  had  called  upon  her  to  hand 
over  the  notes  and  the  accumulated  interest,  which 
she  refused  to  do.     I'he  defendant  denied  that  her 
husband  B    had    presented  M  with    Government 
notes  for  her   separate  use.     She  alleged  that  the 
notes  which  had  been  deposited  by  B  with  J  were 
her  own  separate  property,  and  not  M's  ;  that  she 
and   her  husband  had   dealt  from  time  to   time 
with  them,  and  that  no  interest  was  ever  paid  to 
the  plaintiffs,  or  either  of  them,  or  for  their  benefit. 
She  further  stated  that  some  of  the  notes  which 
had  been  deposited  with  J  had  been  disposed  of 
by  B  in  his  Hfetime  with  her  consent ;  that  in  1869 
she  obtained  the  remaining  notes  from  J  and  sold 
them,  and  appMed  the  proceeds  to  her  own  benefit. 
At  the  hearing,  it  was  proved  that  on  the  occasion  of 
the  plaintiff's  marriage  presents  w^ere  made  to  M 
both    by  her  own  family  and  by  that  of  the  bride- 
groom  R.     Two  accounts  were  then  opened  in  the 
books  of  the  firm  oi  J  N  &  Co.,  of  which  Jlf's 
grandfather  J  was  a  partner,  one  of  which  showed 
her  acquisitions  from  her  own  family  and  the  other 
her  acquisitions  from  the  family  of  her  husband. 
The  latter  account  contained  an  entry  (under  date 
August  1854)  to  the  effect  that  the  father-in-law 
of   M     had    bought   two    Government   notes   for 
B  1,500  in  -¥'s  name,  and  had  obtained  the  interest 
on  them,  which  was  duly  credited  to  her.     Other 
documents  M^ere   produced,   proved   to   be  in   the 
handwriting    of  B  and  J,  in  which  the   said   Gov- 
ernment notes  were  alluded  to  as  the  property 
of  M  and  as  having  been  purchased  with  her  moneys. 
In  1 864  B  died  without  having  endorsed  the  notes 
over  to  M  or  to  any  one  in  her  behalf,  and  they 
remained  in  his  name  in  the  hands  of  ./  until  1869, 
when  the  defendant  got  possession  of  them.     Held, 
that,  the  notes  not  having  been  endorsed  to  M, 
there  was  no  vahd  gift  of  them  to  her  by  B.     If 
B  intended  to  bestow  the  notes  as  a  gift  only, 
without  any  intention  that  his  purpose  should  be 
effected  otherwise  than  by  a  substitution  of  owner- 
ship, his  purpose  remained  unfulfilled,  and  the  Court 
could  not  fulfil  it  for  him.     Without  endorsement, 
or  something  equivalent,  a  gift  of  Government  stock 
cannot  be  completed.     Where  a  particular  form  of 
transfer  is  prescribed  by  law,  a  transfer  in  another 
form  is  as  ineflScacious  inter  vivos  as  in  a  will.    Held, 
further,  that,  having  regard  to  the  general  practice 
among  Parsis,  the  conduct  of  B  in  relation  to  the 
notes  showed  that  it  was  his  intention  that  the  pro- 
perty should  be  enjoyed  in  sole  and  separate  use 
by  M  and  her  children.     Among  Parsis  a  gift  may 
be  made  to  the  separate  use  of  a  married  woman  or 
of   a   woman   about   to    be   married.     IMerbai   v. 
Perozbai       .  .     I.  Ij.  R.  5  Bom.  268 

5.    Transfer  by  &ft— Failure    to 

prove  alleged  inequitable  advantage  taken    by  donee 


(     4409     ) 


DIGEST  OF  CASES. 


(     4410    ) 


GIFT— contd- 

over  donor— Contract  Act  {IX  of  1872),  ss.  16  and 
17.  The  heir  to  a  share  in  an  ancestral  estate, 
out  of  possession  and  at  a  time  when  he  expected 
that  his  right  would  be  contested  by  another 
claimant,  made  a  gift  of  his  title  to  his  brother's 
son,  providing  that  he,  the  donor,  should  have 
nothing  to  do  with  the  cost  of  getting  possession. 
After  the  donee  had  obtained  possession,  the  donor 
sued  to  have  the  gift  set  aside.  The  gift,  having 
been  maintained  in  the  first  Court,  was  set  aside 
by  the  Appellate  Court  on  the  ground  that,  it 
having  been  made  without  consideration  and  im- 
prudently as  regarded  the  donor's  interests,  he  had 
had  no  opportunity  to  obtain  any  advice  from  an 
independent  person,  but  had  only  had  that  advice 
which  came  from,  or  was  given  on  behalf  of,  the 
donee.  Thus  the  gift  was  not  an  equitable  transac- 
tion v/hich  the  Court  should  enforce.  The  Appellate 
Court  had,  however,  affirmed  the  finding  of  the  first 
Court,  that  the  donor,  with  full  knowledge  of  the 
contents  of  the  deed,  had  voluntarily  executed  it, 
and  that  he  had  been  apprehensive  of  incurring  costs 
in  Utigation  in  getting  possession  of  his  inherited 
share.  Held,  that  the  Appellate  Court  was  in  error 
in  taking  it  that  the  question  was  whether  the  tran- 
saction was  an  equitable  one  which  that  Court 
should  enforce.  The  defendant  was  not  asking  the 
Court  to  enforce  the  deed  ;  and  the  reason  why  the 
gift  was  without  consideration  was  explained  by  the 
circumstances.  The  reasons  given  by  the  Appellate 
Court  for  reversing  the  decision  of  the  first  Court 
were  insufficient.  It  did  not  appear  that  unsound 
advice  was  given  to  the  donor  by,  or  on  behalf  of, 
the  donee,  or  that  confidence  was  reposed  by  the 
donor  so  as  to  bring  the  case  vithin  s,  10  of  the 
Indian  Contract  Act,  1872.  There  was  only  the 
donor's  statement  that  he  had  confidence,  which 
was  not  sufficient  proof  of  it.  Whether  a  gift  made 
as  this  had  been  should  be  set  aside,  as  being  inequi- 
table between  the  parties,  would  depend  on  the 
circumstances  existing  at  the  time  of  the  gift,  and 
not  on  subsequent  events.  Canoa  Baksh  v.  Jaoat 
Bahadur  Singh      .         .      I.  L.  R.  23  Calc.  15 

Ii.  R.  22  I.  A.  153 

e.  Gift  of  land—Transfer  of  pro- 
perty Act  {IV  of  1882),  8.  123—Betraction  by 
donor  prior  to  registration — Effect  of  registration 
contrary  to  wishes  of  donor.  Where  a  donor  made 
a  gift  of  land  to  the  plaintiff,  but  prior  to  registra- 
tion retracted  his  consent,  upon  which  the  District 
Registrar  ordered  comi)ulsory  registration  :  HeU^ 
that  the  donor  could  not  be  compelled  to  register 
contrary  to  his  wishes,  and  that  the  registration  was 
void  and  the  gift  of  no  effect.  Ramamirtha 
Ayyan  v.  Gopala  Ayyan  I.  L.  R.  19  Mad.  433 

7. Onerous  gift  to  an  infant — 

Transfer  of  Property  Act  {I  V  of  1882),  s.  127— 
Acceptance.  Land  was  given  by  the  c'efendant  to 
the  wife  of  the  plaintiff  burdened  uith  an  obligation 
She  accepted  the  gift,  and  died  in  infancy  leaving 
the  plaintiff,  her  heir.  The  plaintiff  now  sued  to 
make  good  his  title  to  the  land  against  the  donor. 
UtldythaA,  the  gift  was  complete  as  against  the  do- 


GlFT—corUd. 

nor,  and  that  the  plaintiflF  was  entitled  to  a  decree. 
Subramania  Ayyar  v.  Sitha  Lvksitmt 

I.  L.  R.  20  Mad.  147 

8.  Registration  of  gift  of  im- 
moveable property  after  the  death  of  the 

donor— Traw,s/er  of  Property  Act  (IV  of  1882), 
5>-.  122,  123— Validity  of  gift.  A  gift  of  immove- 
able property  duly  made  by  means  of  a  registered 
deed  is  not  invaUd,  merely  because  registration 
of  the  deed  of  gift  may  have  taken  ])lace  after  the 
death  of  the  douor.  Ilardci  v.  Ram  Ld,  I.  L.  R. 
11  All.  319,  referred  to.  N\nd  Kishork  Lai.  t\ 
SuRAJ  Prasad       .         .        I.  L.  R.  20  All.  392 


9. 


Construction    of  document 


— Clause  in  deed  of  gift,  excluding  claims  of  the 
donor  or  his  heirs  or  representatives.  A  Hindu 
transferred  to  his  daughter  a  portion  of  his  im- 
moveable property,  by  an  instrument  which 
purported  to  be  a  deed  of  gift,  the  consideration 
of  which  was  the  dutiful  behaviour  of  the  donee 
towards  the  donor.  The  deed  in  particular  con- 
tained a  clause  absolutely  excluding  all  claims  which 
might  be  made  in  the  future  by  the  donor  or  by 
his  heirs  and  representatives  to  the  property,  the 
subject  of  the  deed.  Held,  that  the  deed  conveyed 
to  the  donee  a  heritable  estate  with  the  power 
of  alienation.  Kanhia  v.  Mahin  Lai,  I.  L.  R.  10 
All.  425,  and  Ram  Narain  Singh  v.  Peary 
Bhughut,  I.  L.  R.  9  Calc.  830,  referred  to.  Thakur 
SmoH  V.  NoKHE  Singh  (1901) 

I.  L.  R.  23  All.  309 

10.   Relinquishment  -J/a/io?/ic(/- 

ati  Law — Possession,  transfer  of,  by  the  donor — 
Relinquishment  of  a  share  by  a  Mahomedan  in  the  pro- 
perty of  the  deceased — Valuable  consideration — 
Transfer  of^  PropeHy  Act  {I  V  of  1882),  s.  53— 
Fraudulent  transfer — Qood  faith.  To  facilitate  the 
action  of  the  Collector  in  obtaining  the  certificate 
of  guardianship  to  the  property  of  a  Mahomedan 
minor,  under  the  Guardians  and  Wards  Act 
(\TII  of  1800),  M,  the  uncle  of  the  minor, 
relinquished  in  favour  of  the  minor  the  share 
to  which  he  was  entitled  in  the  property  of  his 
deceased  brother,  the  father  of  the  minor  girl. 
The  certificate  was  duly  obtained  by  the  Col- 
lector, The  plaintiff,  a  judgment-creditor  of  ilf, 
then  sued  the  minor  for  a  declaration  that  3f' s 
share  in  the  property  of  his  brother,  which  he  had 
relinquished,  was  liable  to  attachment  and  sale  in 
execution  of  his  decree.  The  lower  Court  decreed 
the  plaintiff's  claim  on  the  grounds  that  the  relin- 
quishment was  not  valid  and  binding  upon  the  donor 
under  the  Mahomedan  Law,  since  being  a  gift  it  had 
not  been  accompanied  and  perfected  by  possession 
and  that  it  was  void  against  itf'e  crecMtors  under 
8.  53  of  the  Transfer  of  Property  Act  {I\'  of  1882), 
because  it  had  been  made  with  intent  to  defeat,  de- 
lay or  defraud  them.  Held,  that  the  relinquishment 
by  M  of  his  share  in  the  property  of  his  brother  was 
not  a  gratuitous  transaction,  but  was  supported  by 
valuable  consideration,  since  as  consideration  for  the 
Collector's  undertaking  the  responsibility  of  admi- 
nistrator of  the  minor's  property,  he  agreed  to  relin- 
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quish  his  share  to  the  minor  :  the  relinquishment 
was  not  a  mere  gift,  but  was  supported  by  considera- 
tion, which  the  law  regards  as  valuable  and  that, 
therefore,  the  rule  of  Mahomedan  Law,  which 
requires  that  a  gift  must  be  accompanied  by  posses- 
sion to  render  it  valid  and  binding  upon  the  donor, 
■did  not  apply  to  the  transaction.  Mahammad- 
xjNissA  Begum  v.  J.  C.  Bachelor  (1905) 

I.  L.  R.  29  Bom.  428 


11. 


Law  of  Native    State— Law 


in  British  India — Difference — Burden  of  proof — 
Trustee — Cestui  que  trust — Confidential  relation. 
It  lies  on  him,  who  asserts  it,  to  prove  that  the 
law  of  the  Native  State  differs  from  the  law  in 
British  India,  and  in  the  absence  of  such  proof  it 
must  be  held  that  no  difference  exists  except 
possibly  so  far  as  the  law  in  British  India  rests  on 
specific  Acts  of  the  Legislature.  Persons  standing 
in  a  confidential  relation  towards  others  cannot 
entitle  themselves  to  hold  benefits,  which  those 
others  may  have  conferred  upon  them,  unless  they 
can  shew  to  the  satisfaction  of  the  Court  that  the 
person,  by  whom  the  benefits  have  been  conferred, 
had  competent  and  independent  advice  in  con- 
ferring them.  This  applies  to  the  case  of  a  trustee 
and  cestui  que  trust.  Vaughton  v.  Noble,  30  Beav. 
34,  39,  and  Liles  v.  Terry,  2  Q.  B.  679  at  page 
686,  followed.  Raghunath  v.  Varjivandas 
(1906)         .         .         .       I.  L.  R.  30  Bom.  578 


12. 


Registration — Deed    of    gift 


of  immoveable  property  after  death  of  the  donor — 
Representative  of  deceased  donor — Transfer  of 
Property  Act  {IV  of  1882),  ss.  4,  123— Regis- 
tration Act  {III  of  1877),  s.  35.  Where  the  widow 
of  a  deceased  person,  who  had  executed  a  deed  of 
gift,  was  his  representative,  she  would  be  his  repre- 
sentative within  the  meaning  of  s.  35  of  the  Regis- 
tration Act,  although  she  was  also  the  donee  under 
the  deed  and  would  be  qualified  to  admit  the  exe- 
cution and  so  to  render  the  registration  of  the  deed 
proper  and  effectual.  Pakran  v.  Kunhammed,  I. 
1.  R.  23  Mad.  580,  referred  to.  S.  123  of  the 
Transfer  of  Property  Act  is,  by  virtue  of  s.  4  of 
the  Act,  to  be  read  as  supplemental  to  the  Indian 
Registration  Act,  and  the  expression  ' '  registered 
instrument,"  in  s.  123  means  an  instrument  regis- 
tered in  accordance  with  the  provisions  of  the  Indian 
Registration  Act,  and  not  necessarily  one  registered 
by  the  donor  himself.  Nand  Kishore  Lai  v.  Suraj 
Prasad,  I.  L.  R.  20  All.  392,  approved.  Where 
a  Hindu  executed  a  deed  of  gift  in  favour  of  his 
wife  and  it  was  registered  after  his  death  on  her 
admission,  she  being  his  representative.  Held,  that 
the  deed  was  a  registered  instrument  within  the 
meaning  of  s.  123  of  the  Transfer  of  Property  Act. 
Bhabatosh  Banerjee  v.  Soleman  Q906). 

I.  L.  R.  33  Cale  584 
s.c.  10  C.  W.  N.  717 


OOCHAR 
LAND." 


LAND,       IP 


COMMON 


See  Central  Provinces  Land  Revenue 
Act         .         .        12  C.  W.  N.  1036 

VOL.  II. 


I 


GOMASTAH. 

See  Bengal  Rent  Act,  1869.  s.  30. 

10  W.  R.  51 

16  W.  R.  149 

20  W.  R.  386 

See  Civil  Procedure  Code,  1882,  ss.  37, 
38,  417,  432  (1859,  s.  17). 

5  B.  L.  R.  Ap.  11 

See  Hereditary  Office. 

I.  L.  R.  16  Bom.  374 
L.  R.  19  I.  A.  39 

See  Insolvency,  Act,  s.  9. 

L  L.  R.  5  Calc.  605 

I.  L.  R.  20  Calc.  771 

I.  L.  R.  23  Calc.  26 

L.  R.  22  I.  A.  162 

See  Principal  and    Agent — Authority 

OF  Agents      .     Bourke  A.  O.  C.  43 

Marsh.  282,  384 

2  Agra  275 

GOOD  BEHAVIOUR. 

See  Security  for  Good  Behaviour. 

13  C.  W.  N.  80 
GOOD  FAITH. 

See  Bona  Fides. 

See  Defamation  I.  L.  R.  36  Calc.  375 

test  of — 


See  Depajhation    I.  L.  R.  31  Bom.  283 
GOODS. 

See  Contract     .    I,  L.  R.  33  Calc.  547 
GOODS  AND  CHATTELS. 

See   Small   Cause   Court,   Presidency 
Towns — Jurisdiction — Moveable 
Property      .     I.  L.  R.  4  Calc.  946 
10  B.  L.  R.  448 

GOODS   BARGAINED   AND  SOLD,  AC- 
TION  FOR. 

See  Contract  .     I.  L.  R.  36  Cale.  736 

GOODS  LOST  IN  TRANSIT. 

See  Railways  Act  (IX  op  1890). 

12  C.  W.  N.  165 
GOODS  SOLD. 

See  Limitation  Act,  1877,  Art.  52. 

See  Limitation  Act,  1877,  s.  62. 

I.  L.  R.  14  Calc.  457 

GOODS  SOLD  AND  DELIVERED. 

1.  ^ Action    for — Principal      and 

agent — Delivery  by,,  and  payinent  to,  unauthorized 
agent.  The  defendant  through  a  broker  purchased 
from  the  plaintifiEs  certain  goods,  to  be  paid  for  by 
cash  on  delivery  and  before  removal.  Both  the 
defendant  and  his  broker  knew  that  the  plaintiffs  had 
a  separate  cash  office  where  payments  for  goods  of 
the  description  purchased  were  usually  made,  and 
the  broker  knew  that  the  delivery  clerk,  whose  duty 
it  was  to  deliver  the  goods,  had  no  authority  to  do  so 

7a 
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GOODS  SOLD  AND  DELIVERED— cot? cW. 

without  a  special  order  from  the  plaintiffs.  A  por- 
tion of  the  goods  was  paid  for  at  the  cash  office,  and 
delivery  thereof  obtained  from  the  delivery  clerk  in 
the  usual  way.  For  the  remainder  of  the  goods,  the 
broker,  on  behalf,  but  without  the  knowledge,  of  the 
defendant,  paid  the  delivery  clerk  and  obtained 
delivery  from  him  of  the  goods  without  any  order  for 
delivery  having  been  given  by  the  plaintiffs.  The 
plaintiffs,  a  year  subsequently,  discovered  that  the 
delivery  clerk  had  embezzled  the  money  so  paid 
to  him.  Held,  that  they  were  entitled  to  recover  the 
balance  of  the  price  of  the  goods  from  the  defendant 
in  an  action  for 'goods  sold  and  delivered.  Mac- 
kenzie Lyall  v.  Shib  Chtjnder  Seal 

12  B.  L.  R.  360 


2. 


Agreement  for  sale  of  goods 


— Place  of  delivery.  In  the  absence  of  any  agree- 
ment as  to  delivery,  goods  agreed  to  be  sold  are  to  be 
delivered  at  the  place  at  which  they  are  at  the  time 
of  the  agreement  for  sale,  or,  if  not  then  in  existence, 
at  the  place  at  which  they  are  to  be  produced. 
Distinction  between  an  ordinary  contract  for  sale 
of  goods  and  a  contract  to  pay  an  existing  debt 
in  specific  articles  pointed  out.  Dadabhai  Narsi 
V.  Saleman  Dassi  .        .        5  Bom.  A.  C.  127 

GOONDAISH  LANDS. 

Meaning  of  goondaish.    Goonda- 

ish  lands  are  lands  which  in  some  May  or  other  have 
been  taken  up  by  the  holders  of  the  lands  measured 
at  the  time  of  the  Government  survey  as  something 
which  they  had  right  to  annex  to  the  surveyed 
lands.     AssANtiOLLAH  V.  Safeer  Ali 

21  W.  R.  135 
GORABANDI  TENURE. 

, Nature  of  tenure.  Transferabil- 
ity ot^Onus  probandi.  The  onus  lies  upon  a 
plaintiff  claiming,  in  virtue  of  a  purchase  of  the 
tenure  from  the  former  holder,  to  be  entitled  to  pos- 
session of  gorabandi  lands  to  prove  that  Buch  lands 
are  transferable.  Per  Curiam. — ^There  are  no  decid- 
ed cases,  nor  is  there  any  evidence  to  show  either 
that  gorabandi  rights  are  more  extensive  than  rights 
of  occupancy,  or  if  more  extensive,  extensive  in  this 
particular  direction, — that  is  to  say,  that  they  are 
transferable.  Chutterbhuj  Bhabti  » .  Janki  Pro- 
SAD  SiNoa      .        .        .         .     4  C.  L.  R.  298 

GORAIT. 

See  Penal  Code,  s.  21. 

I.  L.  R.  26  All.  542 

GORDON  SETTLEMENT. 

See  Hereditary  Offices  Act. 

4  C.  W.  N.  517 

See  Hereditary  Offices  Act,  s.  10. 

I.  L.  R.  20  Bom.  423 

See  Service  Tenure. 

I.  L.  R.  15  Bom.  13 
I.  L.  R.  18  Bom.  22 

GOSHAIN. 

-See  Hindu  Law    .  I.  L.  R.  29  All.  109 


GOVERNMENT. 

See  Act  of  State. 

See  Grant      .     I.  L.  R.  32  Bom.  432^ 

See    Parties — Parties   to    Suits — Gov- 
ernment. 

See  Prerogative  of  the  Crown. 
appeal  by — 


See  Appeal  in  Criminal  Cases — Acquit- 
tals, Appeals  from. 

application    by,    when    not   a- 


party  to  suit — 

See  Decree — Alteration  or  Amendment 
OF  Decree       .         .     2  C.  L.  R.  461 

13  W.  R.  15& 

See  Pauper  Suits — Appeals. 

I.  L.  R.  13  All.  326 
I.  L.  R.  15  Bom.  454 

See  Pauper  Suit — Suits. 

I.  L.  R.  15  Bom.  77 

debt  due  to — 


See  Crown  Debts. 


I.  L.  R.  12  Gale.  445 
5  Bom.  O.  C.  23 

disaffection  towards,  or  disap- 
probation of  acts  of — 

Sec  Penal  Code,  s.  124  A. 

I.  L.  B.  19  Gale.  35 
I.  L.  R.  22  Bom.  112,  152 
L  L.  R.  20  All.  55 
liability  of— 

See  Government  Officers,  Acts  of. 

See  Judicial  Officers,  Liability  of. 

See  Right  of  Suit — Acts  done  in  ex- 
ercise of  Sovereign  Powers. 

I.  L.  R.  1  Calc.  11 

I.  L.  R.  4  Mad.  344 

I.  L.  R.  5  Mad.  273 

I.  L.  R.  3  All.  829 

See  Secretary  of  State. 
Bourke  A.  O.  C.  106 :  5  Bom.  Ap.  1 

1  N.  W.  118 

See     Specific     Performance — Special 
Cases     .        .     I.  L.  R.  3  Calc.  464 

See  Secretary  of  State. 

I.  L.  R.  27  Bom.  189 

order  of— 


See  Jury — Jury  in  Sessions  Cases. 

I.  L.  R.  23  Mad.  632 

power  of— 

See  Cession  op  British  Territory  in 

India         .  I.  L.  R.  1  Bom.  367 

L.  R.  3  I.  A.  102 

-See  Escheat. 
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power  of,  to  extend  time  for  ap- 


peal— 


See    Madras    Boundary    Marks    Act 
(XXVIII  OF  1860). 

I.  L.  B.  1  Mad.  192 

I.  li.  B.  3  Mad.  92 

I.  L.  B.  7  Mad.  280 

—  provision  in  Act  for  benefit  of — 

See  Bombay  Act  II  of  1863. 

I.  If.  B.  2  Bom.  529 

—  resolution  of — 

See  Collector  .  I.  L.  B.  18  Bom.  103 
See  Secretary  of  State. 

I.  L.  B.  27  Bom.  189 

right  of,  in  navigable  river. 

See  Accretion — New  Formation  of  Al- 
luvial  Land — Churs  or  Islands    in 


Navigable  River 


6 


See  Fishery,  Right  of 


6  B.  Ii.  B.  255 

B.  L.  B.  Ap.  93 

5  C.  Ii.  B.  154 

14  B.  L.  B.  219 

7  W.  B.  103 

20  W.  B.  276 

23  W.  B.  110 

L.  B.  7  I.  A.  73 

.    15  W.  B.  212 

11  C.  Ii.  B.  11 

I.  L.  B.  4  Calc.  53 

I.  L.  B.  11  Calc.  434 

I.  Ii.  B.  8  Mad.  467 

I.  Ii  B.  2  Bom.  19 

1. 1,.  B.  22  Calc.  252 

—  right  of,  to  costs  or  court-fees — 

See  Pauper  Suit — Appeals. 

I.  Ii.  B.  13  All.  326 
I.  Ii.  B.  18  Bom.  454,  464 

See  Pauper  Suit— Suits  .  15  W.  B.  205 

I.  Ii  B.  1  Bom.  7 

I.  Ii.  B.  1  All.  596 

I.  Ii.  B.  2  All.  196 

I.  Ii.  B.  9  All.  64 

I.  Ii.  B.  18  All.  419 

2  B  Ii.  B.  Ap.  22 

I.  Ii.  B.  15  Bom.  77 

I.  Ii  E.  20  Calc.  HI 

I.  Ii.  B.  21  Mad.  113 


.  right  of ,  to  property  found — 

See  Treasure  Trove. 


tion. 


right  of,  to  w^ithdraw  proclama- 


See  Forest  Act,  ss.  75  and  76. 

I.  Ii.  B.  18  Bom.  670 
I.  Ii.  B.  23  Bom.  518 

—  sanction  of — 

See  Decree — Form  of  Decree — Mort- 
gage .      I.  Ii.  B.  20  Bom.  565 


GOVEBNMENT— con/tf, 

sanction  of-^concld. 

See  Execution  of  Decree — Efffct  of 

Change  of  Law  pending  Execution. 

I.  Ii.  B.  17  Bom.  289 

I,  Ii.  B.  19  Bom.  80 

I.  L.  B.  20  Bom.  565 

See  Hindu  Law — Adoption — Requisitf'' 
for  Adoption — Sanction. 

7  Bom.  A.  C.  26 

I.  Ii.  B.  1  Bom.  607 

See  Nawab  of  Surat      ,    12  Bom.  156 

I.  Ii.  B.  12  Bom.  496 

suits  against^ 

See  Costs — Taxation   of  Costs. 

I.  Ii.  B.  15  Mad.  405 
I.  Ii.  B.  17  Mad.  162 

See  Jurisdiction— Causes  of  Jurisdic- 
tion— Dwelling,  Carrying  on  Busi- 
ness, OR  Working  for  Gain. 

1  Hyde  37 

1  Mad.  286 

1. 1*.  B.  14  Calc.  256 

See   Small   Cause    Court,    Mofussil — 

Jurisdiction — ^Government,        Suits 

AGAINST     .         .  10  Bom.  308 

I.  Ii.  B.  17  Calc.  290 

I.  Ii.  B.  18  Mad.  395 

—  when  necessary  parties  or  not> 

to  suits — 

See  DiGWARi  Tenure. 

I.  Ii.  B.  34  Calc.  753 

See  Jurisdiction  of  Civil  Court — 
Customary   Payments. 

I.  Ii.  B.  16  Bom.  649 

See  Parties — Parties  to  Suits — 
Government. 

Wrongful  dismissal  of  Public 


servant,   suit    against    Government  for — 

Contract    of    service — Public    servant — Payment    of 
monthly  icayes.     A  suit  for  wrongful  dismissal  by 
one  of  its  servants  will  lie  against  the  Government. 
In  a  suit  by  a  subordinate  officer    in  the  Pubhc 
Works  Department  for  wrongful  dismissal  against 
the  Government,  in  which  it  was  admitted  that 
there  was  no  time  of  service  fixed,  and  in  which  the 
plaintiff    put    in    a    memorandum    of    agreement 
between  himself  and  the  Government,  stipulating 
that  he   should   give   six   months'    notice  of    his 
intention  to  leave  the  service  of  the  Government : — 
Hcldf  that  the  hiring  was  indefinite  ;    and   that, 
although  the  plaintiff  had  bound  himself  to  give  six 
months'  notice  prior  to  leaving  their  service,  there 
was  no  corresponding  obligation  on  the  Government 
to  give  notice  before  dismissing  him.   The  Govern- 
ment, however,  would  not  be  allowed  to  exercise 
this  power  capriciously,  or  to  the  damage  of  the 
servant.     An  indefinite  hiring  in  India  does  not 
mean  a  hiring  for  a  year.     The  mere  payment  of 
wages  monthly  is  not  enough  to  show  that  a  hiring 

7  a2 
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is  a  monthly  liiiing.     Hughes  v.  Secretary  of 
State  for  India  in  Council     .    7  B.  L.  E,.  688 

GOVERNMENT  CURRENCY  NOTE. 

See  Attempt  to  Commit  Offence. 

I.  L.  R.  16  Calc.  310 

. theft  of— 

See  Contract  Act,  s.  76. 

I.  L.  R.  3  Calc.  379 
1  C.  L.  R.  339 

See  Criminal  Procedure    Code,  s.  .'^20 

(1872,   s.   419)    1 1.  Ii.  R.  3  Calc.  379 

1  C.  Ii.  R.  339 

Forgery  of  currency  note— i^'^o- 

lice — Delay.  A  person  who  receives  a  forged  cur- 
rency not«  in  payment  is  not  (in  order  to  entitle 
himself  to  be  paid  a  second  time)  upon  discovering 
the  forgery,  bound  to  give  immediate  notice  of  it  to 
the  person  from  whom  he  receives  the  forged  note, 
the  rule  relating  to  forged  acceptances  on  bills  of 
exchange  not  applying.  Semble  :  'I'hat  if  the  delay 
in  communicating  the  fact  of  the  forgery  of  the  note 
were  so  great  as  to  damnify  the  payer  of  it  in  his 
remedy  against,  or  in  his  power  of  tracing,  the  person 
from  whom  he  received  his  note,  such  delay  would  be 
a  good  defence  in  an  action  brought  upon  the  original 
consideration.  Mathews  v.  Giriditarilal  Fate- 
CHAND 7  Bom.  O.  C.  1 

GOVERNMENT  OFFICERS,  ACTS  OF. 

See  Secretary    ok   State. 

I.  Ii.  R.  27  Bom.  189 


1. 


Protection  of  officers  acting 


bond,  fide — Illegal  collection  of  rercniie — Action  of 
trespass.  If  a  party  hond  fide,  and  not  absurdly, 
l)elieves  that  he  is  acting  in  pursuance  of  a  statute, 
he  is  entitled  to  the  special  protection  which  the 
Legislature  intended  for  him,  although  he  has  done 
an  illegal  act.     Spooner  •'.  Juddow 

4  Moo.  I.  A.  353 


2. 


Binding,  eflTect  of— Cimstruc 


lion  of  mnad—Iienj.  Reg.  VII  of  1822,  s.  6,  cl.  3. 
Where  by  a  sanad,  a  grant  was  made  of  certain 
mouzahs,  specified  as  containing  an  estimated 
number  of  bighas,  a  recognition  by  the  revenue 
authorities  and  Civil  Courts  of  the  grantee  being 
entitled  to  forest  land  as  part  of  that  gr^nt,  although 
much  exceeding  the  estimated  area  was  held  to  be 
binding  on  Government,  and  not  to  he  an  error 
within  the  meaning  of  Regulation  VJI  of  1822,  s.  6, 
cl.  3.  Zarurruddin  v.  Collf(^or  of  Goruck- 
PORE   .  4  B.  Ii.  R  P.  C.  36 :  13  W.  R.  P.  C.  81 


3. 


Special 


Commissioner — 


Decree  under  Act  IX  of  1859  directing  officer  to  put 
party  in  jtossession.  Where,  by  a  decree  of  the  Spe- 
cial Commissioner's  Court  established  under  Act  IX 
of  18r)9,  a  decree  was  made  directing  property  to  be 
made  over  to  a  claimant,  the  proceedings  of  oflficials 
making  over  that  property  were,  when  followed  by 
a  suit  against  Government  to  obtain  possession  of  a 
portion  of  that  property,  in  which  suit  the  Govern- 


GOVERNMENT    OFFICERS,  ACTS  OF 

— contd. 

ment  raised  no  question  as  to  the  propriety  of  the 
decree,  or  of  the  making  over  of  the  bulk  of  the  pro- 
perty under  it,  held  to  bind  the  Government  as  to 
the  right  of  the  decree-holder  to  the  property. 
Secretary  of  State  v.  Khanzadi 

5  B.  Ii.  R.  P.  C.  312 

4.  Ratification  by  ^Government 

— Excess  of  authority.  The  acts  of  a  Government 
officer  bind  the  Government  only  when  he  is  acting 
in  the  discharge  of  a  certain  duty  within  the  limits 
of  his  authority,  or,  if  he  exceed  that  authority 
when  the  Government  in  fact  or  in  law,  directly  or 
by  implication,  ratifies  the  excess.  Collector  of 
Masulipatam  v.  Cavaly  Vencata  Narainapah 
2  W.  R.  P.  C.  61 :  8  Moo.  I.  A.  529 


5. 


Settlement 


of 


Noahad  lands  in  Chittagong — Evidence  of  settlement 
by  Gowrnment — Acceptance  of  kabuliat  by  Govern- 
ment— Ratification — Acts  of  Government  officers  as 
binding  the  Government— Reg.  Ill  of  1822,  s.  5,  d.  1 
— Reg.  VII  of  1822,  s.  7,  cl.  1 — Acquiescence — 
Acceptance  of  rent  after  term  of  settlement — Presump- 
tion of  due  performance  of  official  acts.  The  plaintiff 
sued  the  Secretary  of  State  for  India  in  Council  for 
the  declaration  that  a  certain  Noabad  mehal  of  his 
in  the  district  of  Chittagong  was  a  permanent 
talukh,  not  resumable  by  the  Government.  He 
based  his  claim  on  two  grounds :  (i)  that  the  mehal 
existed  from  before  the  time  of  the  Decennial 
Settlement,  and  the  settlement  of  1800  confirmed 
the  permanent  right  of  the  talukhdar  in  the  same ; 
and  (ii)  that,  at  any  rate,  a  kabuliat  executed  in 
1836  by  his  predecessors  in  title  with  the  approval 
of  the  Collectttf"  had  the  same  effect.  In  defence, 
it  was  alleged  (1)  that  the  mehal  was  not  in  existence 
at  the  time  of  the  Decennial  Settlement,  and  the 
settlement  of  1800  >\as  a  temporary  one  ;  and  (2) 
that  the  kabuliat  was  never  accepted  by  the  Govern- 
ment, but  that,  on  the  contrary,  the  Government 
passed  distinct  orders  that  the  settlements  of  183H 
were  for  thirty  years  only,  which  order  was  duh' 
published  by  an  istahar  to  that  effect.  It  was  found 
on  the  evidence  that  the  talukh  was  not  shown  to 
have  been  in  existence  before  1800,  and  the  settle- 
ment proceedings  of  that  year  and  the  variation  of 
rent  from  time  to  time  did  not  support  the  plaintiff's 
contention.  IJeld,  that  the  kabuliat  of  1836  was 
merely  an  offer  on  the  part  of  the  talukhdar  for  the 
time  being  and  was  not  binding  on  the  Government, 
its  terms  not  having  been  accepted  either  by  the 
Government  or  by  any  duly  authorized  officer 
thereof  ;  that  both  by  law  and  by  the  special 
instructions  issued  for  the  guidance  of  settlement 
officers,  no  settlement  could  be  binding  on  the 
Government  unless  confirmed  b.y  the  Governor- 
General  in  Council.  There  being  no  proof  given  by 
either  party  as  to  whether  the  istahar  above- 
mentioned  was  or  not  duly  published  : — Held,  that 
the  publication  of  the  istahar  must  be  presumed, 
having  regard  to  the  presumption  in  favour  of  the 
due  performance  of  official  acts.  Held,  also,  that, 
even  assuming  that  the  officers  of  the  Government 
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induced  by  their  act  and  conduct  a  belief  in  the 
talukhdar  that  the  kabuhat  had  been  accepted  by 
the  Government,  or  that  a  permanent  settlement 
had  been  sanctioned  by  the  Government,  that  did 
not  amount  to  a  ratitication  of  the  kabuliat,  inas- 
much as  such  conduct  of  the  officers  was  in  violation 
of  their  duty  as  such  officers  and  in  direct  contraven- 
tion of  the  express  orders  of  the  Government.  Held, 
also,  that  the  acceptance  by  the  Government  of  rent 
at  the  old  rate  from  the  talukhdar  for  a  long  time 
after  expiration  of  thirty  years  did  not  amount  to  an 
acquiescence  in  the  terms  of  the  kabuhat.  Un- 
settled and  unoccupied  waste  land,  not  being  the 
property  of  any  private  o\^  ner,  must  belong  to  the 
State.  Pkosuno  Coomar  Roy  v.  Secretary  op 
State      .         .         .         .  I.  L.  R,  26  Cale.  792 

3  C.  W.  N.  695 

GOVERENMENT  PLEADER. 

OfBicer  prosecuting  case,  duty  of 

— Discrepancies  of  witnesses  for  prosecution.  It 
is  the  duty  of  the  Government  pleader  or  other 
officer  who  conducts  the  prosecution  before  the  Court 
of  Session  to  point  out  to  the  Court  any  glaring  dis- 
crepancy between  the  evidence  being  given  by  a 
witness  before  the  Court  of  Session  and  that  pre- 
viously recorded  by  the  committing  office  r.  Queen 
V.  GoNESHA  MooNDA     .         .     20  W.  R.  Cr.  38 

GOVERNMENT  PROMISSORY  NOTE. 

See  Attachment — Subjects  of  Attach- 
ment— Property  and  Interest  in 
Property  of  various  Kinds. 

1  C.  W.  N.  170 

See  Contract — Wagering  Contracts. 

I.  L.  R.  17  Mad.  480,  496 
I.  L.  R.  18  Mad.  306 

See  Damages — Measure  and  Assess- 
ment OF  Damages — Breach  or  Con- 
tract    .         .        I.  Ii.  R.  2  All.  756 

See  Gift     .         .     I.  Ii.  R.  5  Bom.  268 

See  Government  Securities. 

See  Laches     .         .  18  W.  R.  58 

at  their  nominal  value — 

See  Privy  Council  Appeal. 

I.  L.  R.  36  Gale.  653 

Renevsral    of     note — Loss    of 


1. 


negotiability  by^note  becoming  covered  with  endorse- 
ments— "  Allonge^  In  a  suit  by  a  Hindu  widow 
as  the  holder  and  last  endorsee  of  a  Government 
promissory  note  of  the  5i  per  cent,  loan,  1859-60, 
to  enforce  renewal  of  the  note,  it  appeared  that  in 
the  advertisement  of  the  loan  in  the  Gazette,  it  was 
stated  that  **  the  practice  and  rules  heretofore  in  use 
in  regard  to  the  renewal,  etc.,  of  promissory  notes 
will  be  adhered  to  in  respect  of  the  promissory  notes 
of  this  loan  ;"  that  it  was  the  practice  of  the  Govern- 
ment to  insist  on  the  production  of  the  promissory 
note  when  the  interest  due  on  it  w  as  applied  for,  and 


GOVERNMENT    PROMISSORY    NOTE 

— contd. 

to  endorse  the  payment  of  such  interest  on  the  back 
of  the  note  ;  that  the  note  of  which  renewal  was 
sought  had  in  consequence  become  so  covered  with 
endorsements  that  a  slip  of  paper  had  been  attached 
to  it  by  the  Government  for  the  purpose  of  allowing 
further  endorsements  on  payment  of  interest  to  be 
made  ;  and  that  in  consequence  of  having  this 
paper  attached,  and  being  covered  with  endorse- 
ments, the  note  was  practically  unnegotiable.  The 
defence  was  that  the  Government  had  a  discretion 
as  to  granting  or  refusing  renewal,  and  had,  on 
objection  made  by  the  reversioners,  exercised  that 
discretion  in  refusing  to  renew  the  note.  The  lower 
Court  dismissed  the  suit  on  the  ground  that  the 
plaintiff  had  failed  to  show  any  legal  right  to  renewal 
against  the  Government.  Held,  on  appeal,  that  the 
practice  of  insisting  on  endorsement  of  payments  of 
interest  on  the  note  as  a  preliminary  to  receipt  of 
intere>st  thereon  having  rendered  it  practically  un- 
negotiable, the  Government  were  bound  to  renew 
the  note.  Monmohinee  Debt  v.  Secretary  op 
State      .  13  B.  L.  R.  359  :  22  W,  R.  106 

2.  Theft      of      note— Purchaser, 

rights  of — Title.  In  the  month  of  October  1878,  a 
Government  promissory  note  for  R  10,000  was  sent 
from  the  A  treasury  to  the  Public  Debt  Office  for 
enfacement.  The  note  was  duly  received  at  the 
office,  and  its  receipt  was  entered  in  the  proper 
book.  The  business  of  the  Public  Debt  Office  is 
carried  on  by  certain  officers  of  the  B  Bank.  The 
note  was  stolen  from  the  office,  and  endorsed  over 
by  the  thief  to  a  person  w^ho  sold  it  to  G  for  full  value. 
The  note  bore  two  blank  endorsements  prior  to  that 
of  the  thief.  In  the  same  month  G  applied  to  the 
B  Bank  for  a  loan,  which  the  Bank  agreed  to  make 
upon  the  security  oi  G's  promissory  note,  and  the 
deposit  of  Government  notes.  The  form  of  applica- 
tion for  the  loan  specified  by  their  numbers  the 
notes  which  w'ere  to  be  deposited.  One  of  these  was 
the  stolen  note.  Before  finally  agreeing  to  the 
advance,  the  officers  of  the  Bank  in  charge  of  the 
Loan  Department  sent  the  application,  showing  the 
numbers  of  the  notes  to  the  Public  Debt  Office^^  and 
received  it  back  with  a  memorandum  upon  it  to 
the  effect  that  the  notes  were  not  stopped.  On 
the  23rd  October  the  loan  was  made,  and  the 
securities  were  given.  Shortly  afterwards,  the  theft 
w^as  discovered  and  the  note  was  stojiped.  In 
November  the  Bank,  at  the  request  of  C,  sent  the 
note  to  the  Public  Debt  Office  for  payment  of 
interest,  and  the  note  was  detained  by  the  Superin- 
tendent. The  Bank  then  required  G  to  repay  the 
amount  of  his  loan.  This  he  refused  to  do  unless 
all  his  securities  were  handed  over  to  him.  In  a  suit 
by  the  Bank  against  G  upon  his  promissory  note : — 
Held,  that  he  was  not  entitled  to  refuse  payment 
until  the  stolen  note  was  given  up  to  him.  Per 
Garth,  C.J.— The  Public  Debt  Branch  of  the  B 
Bank  is  as  much  a  Government  office  as  if  it  were 
carried  on  separately  under  the  management  of 
Government  officers-  The  note  was  therefore  stolen 
whilst  virtually  in  the  hands  of  the  Government, 
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and  was,  when  detained  by  the  Superintendent  of 
the  Public  Debt  Office  held  by  him  as  the  agent  of 
the  Government  on  behalf  of  the  true  owner  at  the 
time  when  it  was  stolen,  and  the  Bank  had  no  right 
or  power  to  take  it  in  their  private  capacity  out  of 
the  hands  of  the  Public  Debt  Office.  When  an 
instrument,  such  as  the  note  in  question,  has  been 
stolen,  the  person  from  whom  it  was  stolen  has  a 
good  title  to  it,  not  only  as  against  the  thief,  but  as 
against  any  person  who  subsequently  becomes  the 
holder,  unless  such  person  can  prove  that  the  instru- 
ment had  become  negotiable  at  the  time  it  was 
stolen,  and  that  he  had  obtained  it  bond  fide  for 
value  without  notice  of  the  theft.  In  this  case  the 
note  was  stolen  whilst  in  the  custody  of  the  Public 
Debt  Office  before  C  had  any  title  to  it.  The  Bank, 
therefore,  as  agents  for  the  Government,  on  behalf 
of  the  true  owner,  from  whom  and  on  whose  behalf 
they  received  ^t,  had  primd  facie  a  better  title  than 
the  thief  or  any  one  claiming  through  him,  and 
C,  in  order  to  rebut  that  primd  facie  case,  would 
have  to  show  that  he  was  a  bond  fide  holder  for 
value.  In  order  to  do  so,  he  would  have  to  prove 
that  the  note  at  the  time  when  it  was  stolen,  was 
a  negotiable  instrument,  and  this  he  had  failed  to 
do,  as  he  had  not  proved  that  the  endorsements 
prior  to  that  of  the  thief  were  genuine.  Bank 
OF  Bengal    v.  Mendes 

I.  L.  B.  5  Calc.  654 :  5  C.  L.  K.  586 


3.. 


Government 


promissory 


notes  bearing  a  forged  endorsement— T'j^/e 
of  Jiolder — Government  promissory  notes  surrendered 
for  renewal — Title  to  renewed  notes — English  Bills 
of  Exchange  Act  {45  &  46  Vict.  c.  61) — Negoti- 
able Instruments  Act  {XXVI  of  1881)— Holder  in 
due  course.  The  plaintiff,  as  administrator  of 
Piirmanand  Cooverji,  a  deceased  Hindu,  sued  to 
recover  from  the  defendants  (thirty-one  in  all) 
certain  shares,  debentures,  and  Government  promis- 
sory notes  which  he  alleged  belonged  to  the  estate  of 
the  deceased,  but  which  the  first  four  defendants 
had  stolen  and  by  means  of  forged  endorsements 
sold  them  to  the  other  defendants  and  received  the 
purchase-money.  Those  of  the  defendants  who 
had  purchased  the  Government  promissory  notes, 
contended  that  as  innocent  purchasers  for  value 
they  were  entitled  to  retain  them.  Held,  that  the 
plaintiff  was  entitled  to  recover  all  the  shares, 
debentures,  and  Government  promissory  notes 
from  the  defendants.  Some  of  the  Government 
promissory  notes  on  which  the  forged  endorsements 
had  been  made  had  been  surrendered  for  renewal 
and  fresh  promissory  notes  issued  in  their  place. 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
renewed  notes  from  the  holders.     Hxtnsraj  Pue- 

MANAND    V.    RUTTONJI    WaLJI 

I.  li.  B.  24  Bom.  65 


4. 


Bight  of  Hindu  widow  with 

to     negotiate     notes.    A  Hindu 


certificate 

widow  holding  a  certificate  under  Act  XXVII  of 
1860  to  collect  debts  due  to  the  estate  of  her 
deceased   son,    who   had   been    allowed   to   draw 


GOVEBNMENT    PBOMISSOBY    NOTE 

— concld. 

interest  on  certain  Government  promissory  notes, 
which,  though  entered  in  the  certificate,  stood 
apparently  in  the  name  of  her  late  husband,  having 
applied  for  authority  to  negotiate  those  promissorj' 
notes : — Held,  that  she  was  bound  to  show  how  she 
got  possession  of  those  notes.  In  the  matter  of 
the  petition  of  Bydya  Soonduree  Dossee 

[15  W.  B.  267 

GOVEBNMENT  BEVENUE. 


See  Revenue. 
See  Hindu  Law- 


-Legal  Necessity. 
I.  Ij.  B.  36  Calc.  753 


GOVERNMENT  SECURITIES. 

See  Govebvmext  Promissory  Notes. 

deposit  of— 

See    Limitation    Act,     1877,     Sch.    II 
Art.  145      .         .7  C.  W.  N.  476 

sale  of— 


See  Contract — Contracts  for  Govern- 
ment Securities  or  Shares. 

Cor.  1 :  2  Hyde  121 
I.  Ii.  B.  9  Calc.  791 

See  Evidence — Parol  Evidence — Vary- 
ing OR  Contradicting  Written 
Instruments   .     I.  Ii.  B.  9  Calc.  791 

GOVEBNMENT  SOIjICITOB. 

See  CdsTS — Taxation  of  Costs. 

I.  Ii.  B.  15  Mad.  405 

See  Madras  Municipal  Act,  1884,  s.  103 
I.  Ii.  B.  23  Mad.  529 

—  person  appointed  by,  to    act  as 


prose3Utor  in  Police  Courts. 

See  PuBUC  Servant. 

I.  L.  B.  3  Calc.  497 

GOVEBNOR  GENEBAIi  IN  COUNCIIj. 
consent  of — 


See    Jurisdiction    of     Civil     Court — 
Foreign  and  Native  Rulers. 

I.  Ii.  B.  21  Bom.  351 

Statutes  aflFecting  the  Crown  or 

Governor  General  as  representing  it — 
Exemption  of  Governor  General  from  General  Statutes. 
The  rule  of  construction  according  to  which  the 
Crown  is  not  affected  by  a  statute  unless  expressly 
named  in  it  applies  to  India  ;  and  the  Viceroy  and 
Governor  General  as  representing  the  Crown  there  - 
fore  enjoys  a  like  exemption.  Secretary  of 
State  for  India  v.  Mathurabhai 

I.  Ii.  B.  14  Bom.  213 
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GOVERNOR  OP  BOMBAY  IN    CO  UN- 
GIL. 


1. 


Powers     of     Legislature- 


Jurisdiction    of    Courts    in     mofussil — Course    of 
legislation.     The  Governor  of   Bombay   in   Council 
.  has  power  to  pass  Acts  limiting  or   regulating   the 
jurisdiction  of  the  Courts  in  the  mofussil  established 
by  the  local  Legislature,  and  such  Acts  are  not  void 
because  their  indirect  effect  may  be  to  increase  or 
diminish  the  occasions  for  the  exercise  of  the  appel- 
late jurisdiction  of  the  High  Court.     The  policy 
of  Government,  as  shown  in  its  course  of  legislation 
■  of  recent  years  with  reference  to  judicial  institutions, 
as  compared  with  its  policy  at  the  time  when  the 
Elphinstone    Code    was  passed,  reviewed.     Prem- 

SHANKAR   RaGHUNATHJI  V.        GOVERNMENT   OF 

Bombay      ....     8  Bom.  A.  C.  195 

2.    —T. '- Power  to  make  laws — Laws 

affecting  authority  of  High  Court.  The  Bombay 
Legislative  Council  has  authority  to  make  laws  regu- 
lating the  rights  and  obligations  of  the  subjects  of 
the  Bombay  Government,  but  not  to  afEect  the 
authority  of  the  High  Court  in  dealing  with  them 
when  made.  Collector  of  Thana  v.  Bhaskar 
Mahadev    Sheth  .      I.  L.  R.  8  Bom.  264 

GOVERNOR    OP    MADRAS    IN   COUN- 
CIL. 

1.  Power  of,  to  pass  Act  affect- 
ing Imiperial  statute.  It  is  beyond  the  power 
of  the  local  Legislative  Council  to  pass  an  Act  in 
any  way  affecting  the  provisions  of  a  statute  of  the 
Imperial  Parliament.  Aboo  Sait  &  Co.  v.  Arnott. 
Aboo  Sait  &  Co.  v.  Dale      .         .     2  Mad.  439 


2. 


Jurisdiction — Court    of    Agent 


of  Governor — Appeal  to  Governor  in  Council — Dis- 
missal of  suit  on  ground  of  political  expediency — 
Legality — Res    judicata — Jurisdiction,     want    of — 
Consent  of  parties— Act  XXIV  of  1839,  ss.  2,  3,  4~ 
Rules  XXI  and  XXII.     A  suit  instituted  in  the 
Court  of  the  Agent  to  the  Governor  at  Vizagapatam 
was,  upon  application  to  the  defendant  and  without 
opposition  from  the  plaintiff,    transferred  by  the 
High  Court  to  the  District  Court.     The  District 
Court  dismissed  it  on  the  ground  that  no  sufficient 
evidence  had  been  given  to  establish  the  plaintiff's 
case.     Subsequently  the  High  Court  decided  that  it 
had  no  jurisdiction  to  order  such  a  transfer  and  the 
consent  of   parties   could   not  confer  jurisdiction. 
The  plaintiff  thereafter  instituted  a  fresh  suit  in  the 
Agent's  Court  on  the  same  cause  of  action.     The 
Agent  dismissed  the  suit  as  res  judicata,  and  an 
appeal  to  the  Governor  in  Council  was  rejected  on 
the  ground  that  it  would  be  inexpedient   and  set 
.  a  bad  example  encourage  and  a  multitude  of  suits 
for  the  same  cause  of  action.     Held,  by  the  Judicial 
Committee,   that  the  legal  right  to  bring  a  suit  and 
to  have  it  determined  by  the  proper  Court  created 
for  the  purpose  of  determining    such   suits    cannot 
be    barred   upon   considerations  of    policy  or  ex- 
pediency.    Held,  also,  that  the  former  decision  of  a 
Court  adjudged  by  the  High  Court  to  be    without 
jurisdiction  cannot  be  treated  as  res  judicata,  and  the 
plaintiff  was  entitled  to  have  his  suit   tried   on  the 


GOVERNOR    OP    MADRAS  IN   COUN- 
OIL — concld* 

merits  by  the^ Agent's  Court.  Sri  Vikrama  Deo 
Maharajulugartt  Maharaja  of  Jeyporb  v. 
Gunapuram  Deenabandhtt  Patnaick  (1905) 

I.  li.  R.  28  Mad.  24 
s.c.  9  C.  W.  N.  257 

GRANT.  Col. 

1.  Construction  op  Grants      .         .  4425 

2.  Power  to  grant  .         .         .  4450 

3.  Grants  for  Maintenance  .  4454 

4.  Power  of  Alienation  by  Grantee  4456 

5.  Resumption      or  Revocation   of 

Grants 4458 

See  Cantonment  Property. 

I.  L.  R.  30  Bom.  137 

See  Chota  Nagpur  Encumbered  Estates 
Act  .         .         .     10  C.  W.  N.  149 

See  Cognizance. 

I.  li.  R.  28  Mad.  539 

See  Crown^Lands  I.  L.  R.  26  Mad.  288 

See   Estoppel     .         10  C.  W.  N.  747 

See  Fishery,  right  of. 

I.  L.  R.  33  Calc.  1349 

See  Hindu  Law        .     10  C.  W.  N.  95 

See  Inam. 

See  Jaghir. 

» 

See  Landlord  and  Tenant. 

10  C.  W.  N.  17,  425 
See    Maintenance     .  9  C.  W.  N.  1074 
See  Pensions  Acts,  1849  and  187L 
See  Prescription. 

See  Registration  Act  (III  of   1877),  sg. 
17,  49  .        I.  L.  R.  27  Mad.  30 

by  Crown — 

See  Ferry      .     I.  L.  R.  18  Cale.  652 

by  Government — 

See  Crown  Lands. 

I.  L.  R.  26  Mad.  268 

^ee  Hindu  Law — 

Custom — Impartibility  : 

I.  L.  R.  29  Calc.  828 

Inheritance — Impartible  *  Pro- 
perty. 

See  Registration  Act,  s.  90. 

I.  L.  R.  19  Calc.  742 

See   Resumption — Effect   of   Resump- 
tion    . 

See  Sanad 


See  Succession 


I.  Ii.  R.  26  Mad.  339 

I.  Ii.  R.  1  Bom.  523 
I.  Ii.  R.  4  Bom.  643 
6  Bom.  A.  C.  191 

.  Ii.  R.  30  I.  A.  190 
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construction  of — 

See  HiNDF  Law — Endow^ment — Alien- 
ation  OF   Endowed   Peoperty. 

I.  L.R.  18  Mad.  266 
I.  li.  B.  19  Bom.  271 

See   Lease — Construction. 

I.  li.  B.  30  Calc.  883 

See    Life    Estate     .    5  C.  W.  N.  569 

See  Onus  of  Proof — Resusiption  and 

Assessment       .  I.  L.  R.  3  Calc.  501 

24  W.  B.  447 

I.  L.  B.  8  Calc.  230 

See  Ownership,  presumption  of. 

I.  L.  B.  15  Mad.  101 
L.  B.  18  I.  A.  149 

See  San  AD. 

See  Service  Tenure. 

I.  li.  B.  14  Bom.  82 
I.  Ii.  B.  22  Calc.  938 
I.  L.  B.  26  Mad.  403 

. construction  of  re-grant — 

See  Ejectment,  suit  for. 

Ii.  B.  28  I.  A.  169 

. endorsement  on — 

See  Evidence — Parol  Evidence — 
Varying  or  Contradicting  Written 
Instruments    I.  L.  B.  14  Bom.  472 

in  lieu  of  maintenance. 

See  Resumption-^Right  to  resume. 

22  W.  B.  225 

I.  Ii.  B.  3  Calc.  793 

I.  Ii.  B.  5  Calc.  US 


—  of  land  for  building. 

See  Cantonment  .    I.  L.  B.  3  All.  669 
I.  Ii.  B.  6  All.  148 

—  of  rents  and  profits. 

See  Life  estate     .       13  C.  W.  N.  611 


prior  to  Permanent  Settlement. 

See  Ghatwali  Tenure. 

I.  Ii.  B.  3  Calc.  251 

B.  Ii.  B.  Sup.  Vol.  359 

11  B.  Ii.  R.  71 

14  Moo.  I.  A.  247 

13  B.  Ii.  B.  124 

L.  R.  I.  A.  Sup.  Vol.  181 

1.  CONSTRUCTION  OF  GRANTS. 


1. 


Grant  of  freehold — Hindit  law 

—  Wordif  of  inheritance.  By  the  Hindu  law,  no 
words  of  inheritance  are  necessary  to  pass  the  free- 
hold interest  in  land  to  the  heirs.  Anundomohey 
DossEE  V.  Doe         .         .         4  W.  B.  P.  C.  51 

8  Moo.  I.  A.  48 

2. Omission  of  \srords   of  in- 
heritance— Stij>'ulation  for  retention  rent-free.    A 


GB,ANT—co9itd. 

1.  CONSTRUCTION  OF  GRANTS— cow/rf. 

zamindar,  on  giving  up  a  four-anna  share  which  he 
had  theretofore  held,  but  had  mortgaged,  stipulated 
for  the  retention  of  the  holding  in  suit  rent-free  for 
maintenance.  Held,  that  the  retention  of  the 
holding  was  intended  not  onl}-  for  the  benefit  of  the 
proprietor  himself,  and  to  inure  during  his  life 
only,  but  also  for  the  benefit  of  his  heirs.  Words 
of  inheritance  are  neither  necessary  nor  customary 
in  such  cases,  and  no  inference  is  to  be  drawn 
from  their  absence.  Gunga  Deen  v.  Luchmun 
Pershad        .        1  N.  W.  147:  Ed.  1873,  229 

3.  _ Proof  of  heredi- 
tary nature  of  grant.  The  absence  of  words  of 
inheritance  in  a  deed  of  graiiJt  of  land  is  not  of  itself 
conclusive  to  show  that  such  giant  was  not  intended 
to  be  in  perpetuity  ;  but  the  hereditary  character  of 
the  tenure  may  be  inferred  from  evidence  of  long 
and  uninterrupted  enjoj'ment,  and  of  the  descent  of 
the  tenure  from  father  to  son.  Gvan  Singh  v. 
Peetum  Singh 

1  N.  W.  Part  6,  73 :  Ed.  1873, 165 

4,  Hereditary  tenure — Transfer 

of  tennre  granted — Begs.  XIII  of  1795  and 
XXXVII  of  1793.  Grants  which  are  hereditary 
'"'' nnstan  bad  nustan  butnun  bid  butnun  ''  are 
declared  transferable  by  gift,  sale,  or  otherwise, 
under  the  terms  of  s.  15,  Regulation  XIII  of  1705, 
and  s.  15,  Regulation  XXXVII  of  1793.  Held, 
that  the  grant  in  this  case  was  not  for  the  benefit  of 
the  family,  but  was  confirmed  to  the  grantee's  son 
only.  The  family  could  have  no  other  claim  upon 
him  than  a  natural  obligation  to  help  them,  and 
their  title  to  succeed  to  the  grant  could  only 
accrue  in  regular  succession.  Bithul  Bhat  v. 
Lalla  Raj  Kishore  .         .        2  Agra  284 


5. 


Mafee  hirt  tenure. 


Whatever  the  words  "  mafee  birt  tenure "'  may 
have  imported  originally,  the  primd  fa^i^  meaning  of 
the  words  has  come  to  be  an  hereditary  tenure. 
Mahendra  Singh  v.  Jokha  Singh 

19  W.  B.  P.  C.  211 


6. 


Aleaning 


of 


'*  talukh.  '  Where  the  word  "  talukh  "  occurs  in  a 
grant  without  anj*  sort  of  qualification  and  restric- 
tion, it  refers  primd  facie  to  a  hereditary  interest. 

ASSANOOLLAH    V.    KaLEE    MoHUN    Mo<>KKRJEE 

18  W.  B.  469 

Krishno  Chunder  Goopto  v.  Sufdur  Ali 

22  W.  B.  326 


7. 


Ambiguity  in  document  ex- 


plained  by  reference  to  another  document 
— Ambiguity  in  date.  In  a  suit  to  recover  posses- 
sion of  immoveable  property  under  a  grant  from  the 
Raja  of  P.  on  the  ground  that  the  grant  was  prior 
in  time  to  the  grant  from  the  same  grantor  under 
which  the  defendants  professed  to  hold,  it  was  found 
that  the  plaintiff's  grant  was  dated  "  26th  Falgoon 
in  the  year  16.'"  Held,  that  the  meaning  of  the 
words  "  in  the  j'car  16  "'  might,  for  the  purpose  of 
showng  it  to  be  a  document  more  than  30  j'ears  old. 
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be  shewn  by  reference  to  another  grant  signed  by  the 
same  officer,  from  which  it  appeared  that  the  "  year 
37  "  meant  the  37th  year  of  ^^e  Raja  of  P.,  "and 
that  it  corresponded  Avith  1186  B.S.  Equitable 
Coal  Company  v.  Gonesh  Chunder  Banerjee 

9  C.  L.  R.  276 


8. 


Inaam-i-altamgha    grant — 


Grants  for  religious  and  charitable  purposes  or  for 
rendering  military  services.  A  grant  in  inaam-i- 
altamgha  to  N  and  his  children,  "  and  their  descend- 
ants in  lineal  succession,  for  generation  after  genera- 
tion, in  perpetuity  and  for  ever,"  which  was  unbur- 
dened with  any  condition  as  to  prospective  service, 
and  free  frctm  any  religious,  charitable,  or  other 
trust,  held  to  confer  an  alienable  estate.  Grants  of 
land  revenue  for  religious  and  charitable  purposes  or 
for  the  future  condition  of  civil  or  military  service 
of  the  estate  considered  and  to  some  extent  classi- 
fied; and  the  enactments  and  authorities,  historical 
and  legal,  relating  to  the  question  of  their  alienabi- 
lity, mentioned.    Krishnaeav  Ganesh  v.  Rangrav 

4  Bom.  A.  C.  1 


9. 


Inam — Shares  in  profits  of  grant 


— Rule  as  to  altumga  grants — Mahomedan  law. 
Certain  Mahomedans  hj^pothecated  to  the  plaintiff, 
to  secure  repayment  of  a  debt,  their  interest  in 
lands  which  had  been  enfranchised  as  a  personal 
inam,  a  claim  that  the  lands  constituted  the  endow- 
ment of  certain  mosques  having  been  rejected  at  the 
inam  enquiry.  In  a  suit  against  the  executants  of 
the  mortgage  and  their  heirs  and  representatives  to 
recover  the  principal  together  with  interest  up  to 
date  : — Held,  that,  under  the  circumstances  of  the 
case,  the  rule  as  to  the  equality  of  the  shares  of  males 
and  females  in  the  subject  of  an  altumga  grant 
was  inapplicable.  Badi  Bibi  Sahibal  v.  Sami 
PiLLAi       .         .         .         I.  li.  R.  18  Mad.  257 


10. 


Grant  for  service  performed 


— Construction  of  grant  of  villages  "  as  jaghir  " — 
Bengal  Regulation  XXXVII  of  1793,  s.  15— 
Satuid — Alienation — Sole.  On  the  22nd  of  Septem- 
ber 1830,  the  British  Government  made  a  grant  to 
^  J5  in  the  folloAving  terms  ;  "In  consideration  of 
the  active  and  zealous  performance  of  the  duties  en- 
trusted to  him  by  Government,  the  Honourable  the 
Governor  in  Council  hereby  gives  and  bestows  upon 
A  B,  son  of  D,  and  his  heirs  for  ever,  as  jaghir,  the 
following  four  villages  :  Bhestan  and  Sonari  in  the 
Chorasi  Pergunnah,  Kumwada  and  Boriach  in  the 
Chikhli  Pergunnah,  in  the  zillah  of  Surat,  with  the 
jema  and  moglai  of  the  same — now  yielding  an 
average  net  sum  of  rupees  two  thousaifd  nine 
hundred  and  ninety-two,  one  quarter,  and  ninety- 
Bix  reas.  The  revenue  of  the  said  villages  hereafter, 
whether  more  or  less,  to  be  collected  by  the  said 
B  and  his  heirs  from  the  5th  of  June  1830,  and 
A  such  latrazims  or  hales  as  are  at  present  settled 
on  those  villages  are  to  be  disbursecl  by  the  said 
A  B  in  the  same  manner  as  heretofore."  Held, 
having  regard  to  the  language  of  the  grant  and  to 
the  object  with  which  it  was  made,  viz.,  to  reward 
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the   past  services  of  the"  grantee,  that    the  intro- 
duction of  the  words  "as     jaghir  "    was   not   in- 
tended to  control  the  right  of   alienation  inherent' 
in  the  operative  terms  of  the  grant.     Dosibai  v. 
IsHVARDAS  Jagjivandas  .  I.  L.  R.  9  Bom.  561 

Held,  bj'  the  Privy  Council,  affirming  the  above 
decision,  when  a  jaghir  is  granted  in  indefinite  terms, 
it  is  taken  to  be  for  the  life  only  of  the  jaghirdar  ; 
but  when  it  is  to  the  grantee  "  and  his  heirs,"  and 
there  is  nothing  to  control  the  ordinar}-  meaning  of 
the  words,  he  takes  an  absolute  interest.  That 
jaghirs  are  to  be  considered  life  tenures  only,  unless 
otherwise  expressed  in  the  grant,  is  laid  down  in 
Bengal  Regulation  XXXVII  of  1793,  s.  15.  It  is 
the  law  also  in  Bombay  and  other  parts  of  India. 
Dosibai  v.  Ishvardas  Jagjivandas 

I.  L.  R.  15  Bom.  222 
L.  R.  18  I.  A.  22 


11. 


Grant  for  an  indefinite  pe 


riod — Interest  of  grantor  in  property — Duration 
of  grant — Rules  of  conHriiction.  The  rule  of  con- 
struction that  a  grant  made  to  a  man  for  an  inde- 
finite term  inures  only  for  the  life  of  the  grantee  and 
passes  no  interest  to  his  heirs,  does  not  apply  in  cases 
where  the  term  can  be  definitely  ascertained  by 
reference  to  the  interest  which  the  grantor  himself 
has  in  the  property,  and  Avhich  the  grant  pm-ports  to 
convey.     Lekhraj  Roy  v.  Kunhya  Singh 

I.  L.  R.  3  Gale.  210  :  L.  R.  4  I.  A.  223 

12.  Grant  for  particular  pur- 


pose— Building — Forfeiture.  A  received  from  B 
the  use  of  his  ground  rent-free,  which  he  thus 
acknowledged  in  writing  :  "  Building  a  house  there- 
on, I  shall  enjoj'  so  long  as  I  and  mj^  kinsmen  live 
therein.  I  shall  have  no  right  to  sell  the  ground  to 
another."  A  house  was  built  on  the  site  and  in- 
habited by  A  and  his  heirs  for  several  years,  until 
it  was  destroyed  by  fire,  when  the  heirs  commenced 
to  build  a  new  house  upon  a  portion  of  the  ground, 
having  leased  another  portion  of  it  for  building 
upon,  and  having  mortgaged  the  whole  of  it.  Held, 
that  the  heir  of  B  was  entitled  to  recover  possession 
of  the  ground,  as  the  conditions  of  the  grant  had  not 
been  observed,  and  that  the  word  "  sell  "  must  be 
construed  as  prohibiting  alienation  of  anj^  kind.- 
Balaji  J.  Rahalkar  v.  Narayax  Bhat 

3  Bom.  A.  C.  63 


13. 


Grant  to  one  of  members  of 


joint  f&tni\Y— Subjection  of,  to  rights  of  other 
members.  In  a  suit  for  division  of  a  village  between 
members  of  the  same  family,  the  defendant  alleged 
that  a  former  division  relied  upon  by  the  plaintiff 
was  merely  nominal,  and  never  intended  to  be 
carried  out';  and  also  that  the  village  was  in  1836 
granted  to  his  father  for  his  sole  use,  and  both 
these  allegations  were  found  against  defendant^  who 
appealed  on  the  ground  that  the  village  which  is 
inam  was  granted  to  defendant  for  his  sole  use  m 
1857  on  the  death  of  his  father.  Held,  that  the 
grant  to  defendant  was  not  a  new  grant,  and  was 
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subject  to  the  rights  of  the  other  members  of  the 
family.  Nattan  Venkataratnum  alias  Bala- 
KONDA  Venkata  Nakayana  Row  V.  Nattam 
Ramaiya  alias  Balakonda  Rama  Row 

2  Mad.  470 


14. 


liimited     grant — Prescriptive 


right  of  i^mmdars  to  recover  from  sJiilatridars  the 
revenue   formerly    paid    by    latter    to    Government. 
Government,  by  an  indenture,  dated  25th  January 
1819,  conveyed  to  A  and  B  and  their  heirs  and 
assigns  certain  villages  in  the  Island   of   Salsette 
with  the  exception  of  such  spots  of  shilatri  tenure  as 
might  be  therein  or  on  any  part  thereof  which  could 
only  become  the  property  of  A  and  B  on  their  pur- 
chasing the  same  from  the  proprietors.     Since  1819 
the  holders  of  these  shilatri  lands  had  paid  to  the 
grantees  and  their  heirs  assessment  (or  rent)  at  a 
fixed  rate  which  before  the  grant  they  used  to  pay  to 
Government.     In  a  suit  brought  by  an  heir  of  A  and 
B  in  1868  to  recover  an  enhanced  rent  or  assessment 
levied  on   these  lands : — Held,   that,   though   the 
language  of  the  exception  was  so  large  that  it  might 
have  been  construed  to  exclude  any  right  on  the  part 
of  the  grantees  to  receive  rent  (or  revenue),  yet  that 
as  the  defendant  or  his  predecessors  had,  ever  since 
1819,  paid  to  the  plaintiff  and  his  predecessors  the 
revenue  paid  before  that  time  to  Government,  that 
revenue  passed  under  the  indenture  of  1819  to  the 
grantees  in  the  deed.     Dadabbai  Jah.\noirji  v. 
Ramji  bin  Bhau     ...         11  Bom.  162 


15. 


Grant    of   mortgaged  vil- 


lages— Provision  for  grant  of  others  in  case  of 
redemption — Implied  confirmation  of  father^s  grant 
by  son.  In  1846  A  granted  a  pottJah  of  a  certain 
^'illage,  which  had  been  mortgaged  to  him,  to 
his  illegitimate  son  B,  promising,  in  the  event  of  the 
mortgagor  redeeming  the  estate,  to  make  over  to  5, 
an  lieu  of  the  village  granted,  other  villages  yielding 
an  equal  revenue,  and  in  1847  confirmed  the  grant 
making  it  rent-free.  On  A^s  death,  the  grant  made 
by  him  was  confirmed  by  his  legitimate  son,  the 
appellant,  in  certain  pottahs,  in  which,  however,  no 
reference  was  made  to  the  provision  in  the  earlier 
grant  by  the  father  for  the  substitution,  in  the  event 
of  the  mortgagor  redeeming,  of  villages  yielding  an 
equal  revenue.  After  the  passing  of  Act  XIII  of 
1866,  the  mortgagor  obtained  a  decree  for  redemp- 
tion and  ousted  B.  Heldy  by  the  Privy  Council,  that 
the  appellant  was  bound  by  his  father's  agreement 
in  the  pottah  of  1846  to  make  over  to  B  villages 
yielding  a  revenue  equal  to  that  of  the  village  which 
had  been  redeemed.  Bijai  Bahadoor  Singh  v. 
Bhyron    Bux    Singh     .         .         6  C.  L.  H.  21 


16. 


Implied  grant  when  inten- 


tion to  grant  is  not  completed — Intention  to 
give  further  deed  of  grant.  Where  a  piece  of  land 
is  held  partly  by  a  permanent  lease  and  partly  by  an 
amalnamah,  granted  almost  simultaneously  and  in- 
tended eventually  to  be  changed  for  a  lease,  and 
thereupon  the  Avhole  piece  of  land  is  thrown  into  one 
'Compound  and   occupied,   and   new   buildings   are 
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erected  thereupon  with  the  consent  of  the  lessor,  and 
there  is  no  failure  on  the  part  of  the  lessee  to 
comply  with  the  l^rms  of  the  grant : — Heldy  that 
the  permanent  grant  was  to  be  impliedly  extended 
to  the  entire  premises  in  question,  notwithstand- 
ing that  no  lease  was  formally  granted  with  respect 
to  the  remaining  portion  as  originally  contem- 
plated.      PUDDOMONEE   DOSSEE    V.     DWARKANATH 

Biswas        .         .         .         .         25  W.  R.  335 


17. 


Grant  by  zamindar — Mad. 


Beg.  XXV,  1802,  s.  3 — I)iam — Tenancy  not  deter- 
minable at  will  of  grantor^s  successor.     Regulation 
XXV  of  1802,  s.  3,  imposes  restrictions  on  alien- 
ations only  to  secure  the  interests  of  the  public 
revenue,  and  under  it  the  zamindar  has  no  power  to 
disturb  grants  otherwise  valid  made  by  his  predeces- 
sor or  titles  to  inams  acquired  by  prescription.     An 
inam,  existing  under  a  grant  made  in  1811,  became 
in  1863  the  subject  of  arrangement  between  the 
zamindar,  who  had  succeeded  the  grantor  in  the 
zamindari,   and  the  inamdars.     This  resulted   in 
what  was    either    a    confirmation  of    the    original 
grant  on    terms  more  favourable  to  the  zamindar, 
or  a  new  grant  of  an  estate  in  all  respects,  save  as  to 
the  rent,   similar  to  the  previously  existing    estate, 
which  was  a  tenancy  in  perpetuity.     Subsequently 
the   son  and   successor    of    the    grantor    of    1863 
claimed  to  have  determined  the  tenancy  by  a   no- 
tice to  quit.     Held,  that  it   was   not   determinable 
by     such      notice.    Mahabaja   of     Viztanagram 
V.  SUBYANARAYANA   .  .    I.  L.  R.  9  Mad.  307 

li.  R.  13  I.  A.  32 


18. 


Grant  from  Government— 


Mad.  Reg.  IV  of  1831 — Ancient  and  permanent 
tenures.  Regulation  IV  of  1831,  Madras  Code, 
which  must  be  strictly  construed,  applies  only  to 
suits  brought  to  try  the  validity  of  grants  emanating 
from,  or  confirmed  or  affected  by,  the  direct  act  and 
order  of  the  Governor  in  Council.  A  \vritten  order 
under  that  law  is  not  necessary  in  a  suit  brought  by 
a  person  who  claims  to  hold  under  an  ancient  and 
permanent  tenure  in  existence  before  the  Dewany. 
Brett  v.  Ellaiya 

12  W.  R.  38 :  13  Moo.  I.  A.  104 


19. 


Grant  in  saranjam — Jaghir — 


Orant  of  revenue — Grant  of  soil — Pensions  Act, 
XXIII  of  1871 — Evidence — Burden  of  proof — Im- 
partibility — Primogeniture.  The  grant  in  jaghir 
or  saranjam  is  very  rarely  a  grant  of  the  soil,  and 
the  burden  of  proving  that  it  is  in  any  particular 
case  a  grant  of  the  soil  lies  very  heavily  upon  the 
party  alleging  it.  It  is  for  the  Government  to 
determine  how  saranjam 8  are  to  be  held  and  in- 
herited, and  in  cases  where  the  Civil  Courts  have 
jurisdiction  over  claims  relating  to  saranjams,  in 
consequence  of  the  non-applicability  of  the  Pensions 
Act,  XXIII  of  1871,  or  otherwise  they  would  be 
bound  to  determine  such  claims  according  to  the 
rules,  general  or  special,  laid  down  by  the  British 
Government.  In  the  absence  of  such  rules,  the 
Coui-ta  would  be  guided  by    the  law  applicable   to 
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impartible  property.  Semble  :  That  a  saranjam  is 
impartible,  and  on  the  death  of  the  eldest  son 
descends  to  his  son  in  preference  to  his  surviving 
brother.  Ram  Chandra  Mantrt  v.  Venkatrao 
Mantri  .         .         .         .    I.  Ij.  B-.  6  Bom.  598 


20. 


Saranjam — Descent       of — Im- 


I 


partibility  of — Suit  for  possesssion  of — Joint  manage- 
ment of  saranjam — Manager  of  saranjam — Trustee 
of  'profits — Account  of  management.  A  saranjam 
is  ordinarily  impartible,  and  descends  entire  to 
the  eldest  representative  of  the  past  holder.  In 
1885  plaintiff  brought  this  suit  to  recover  pos- 
session of  certain  saranjam  villages  from  the  defend- 
ant. His  beneficial  right  to  a  third  share  of  the 
rents  and  profits  of  the  villages  was  admitted  by  the 
defendant.  The  point  in  dispute  was  the  possession 
and  management.  The  defendant  contended  (i) 
that  the  plaintiff  never  was  entitled  to  the  exclusive 
possession  and  management ;  (ii)  that  he  (the 
defendant)  had  for  years  been  in  actual  possession 
and  management,  and  entitled  thereto  by  virtue  of 
an  arrangement  between  all  the  sharers  in  the 
villages ;  and  (iii)  that  the  plaintiff's  claim  to  such 
possession  and  management  was  barred.  Held,  on 
the  evidence,  that  the  right  of  management  belonged 
to  the  plaintiff's  branch  of  the  family,  and  that  there 
was  no  proof  of  the  arrangement  alleged  by  the 
defendant.  But  held,  also,  that  the  right  to  such 
possession  and  management  was  an  interest  in  im- 
moveable property  within  the  meaning  of  Art.  144 
of  Sch.  II  of  the  Limitation  Act,  XV  of  1877  ;  that 
the  defendant  had  enjoyed  that  interest  adversely 
to  the  plaintiff's  rights,  at  all  events  since  January 
1866,  at  which  date  the  plaintiff,  Avho  had  been  in 
correspondence  with  Government  with  reference  to 
his  claim  against  the  defendant,  was  referred  by 
Government  to  the  Civil  Courts,  and  that  the 
plaintiff's  claim  was  therefore  barred  by  limita- 
tion. Held,  a]so,  that  it  was  not  open  to  the 
plaintiff  to  ask  to  be  placed  in  possession  and 
management  of  the  villages  jointly  with  the  defend- 
ant. If  the  condition  of  the  tenure  requires  sole 
management  by  one  person,  that  condition  must 
be  held  to  pass  with  the  tenure,  even  though 
the  tenure  has  passed  out  of  the  hands  of  the 
lawful  holders  by  adverse  possession.  The 
general  rule,  that  persons  beneficially  entitled  to 
shares  in  an  estate  are  entitled  to  partition  of 
it,  is  excluded  from  application  to  properties  such  as 
saranjams.  Held,  further,  that  the  defendant's 
possession,  being  admittedly  one  for  management, 
subject  to  the  rights  of  the  sharers  to  receive  their 
respective  shares  in  the  profits  of  the  villages,  was 
the  possession  of  a  trustee  of  such  profits.  The 
plaintiff  was  therefore  entitled  to  have  an  account 
taken  of  the  management  of  the  villages  by  the 
defendant,  and  there  was  no  limit  to  the  period  over 
which  the  accounts  should  extend  other  than  the 
limit  stated  in  the  plaint.  Narayan  Jagannath 
DiKSHiT  V.  Vastjdeo  Vishnu  Dikshit 

I.  Ii.  R.  15  Bom.  247 
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21. 


■Sanad — Construction  of  sanad — 


Endowment  for  charitable  purposes.  A  sanad,  after 
recitinw  that  certain  villages  had  been  held  by  C  as 
inam  on  account  of  the  worship,  jubilees  and 
feeding  of  Brahmins  in  honour  of  the  Shri  (or  the 
Deity),"  proceeded  to  "  confirm  the  inam  as  before," 
directing  that  "  it  be  continued  to  C  and  his  sons 
and  grandsons  from  generation  to  generation  as 
it  had  been  continued  to  the  Shri  from  former 
times."  Held,  that  this  was  a  grant  to  the  religious 
foundation,  and  not  to  C  and  his  descendants 
for  their  own  benefit.  Ganesh  Dharnidhar 
Maharajdev  v.  Kesharav  Govind  Kulgavkar 

I.  Ii.  R.  15  Bom.  625 


22. 


Grant  of  zamindari  lands — 


Hereditary  moJcurari  tenure — Death  of  grantee 
without  heirs — Escheat.  Lands  belonging  to  a 
zamindari  granted  by  the  zamindar  under  an 
absolute  hereditary  mokurari  tenure  do  not,  on  the 
death  of  the  grantee  without  heirs,  revert  to  the 
zamindar ;  nor  does  the  zamindar,  under  such 
circumstances,  take  by  escheat  a  tenure  subordinate 
to  and  carved  out  of  his  zamindari.  Where  there 
is  a  failure  of  heirs,  the  Crown,  by  the  general 
prerogative,  will  take  the  property  by  escheat, 
subject  to  any  trusts  or  charges  affecting  it ;  and 
there  is  nothing  in  the  nature  of  a  mokurari  tenure 
which  should  prevent  the  Crown  from  so  taking  it 
subject  to  the  payment  of  the  rent  reserved  under  it. 
Sonet  Kooer  v.  Himmut  Bahadoor 

I.  L.  R.  1  Calc.  391 :  25  W.  R.  239 
L.  R.  3  I.  A.  92 


23. 


Grant   by   land- 


lord— Omission  to  reserve  right  of  re-entry  or  reversion. 
Semble  :  That  where  a  landlord  gi-ants  a  permanent 
and  heritable  tenure  in  land,  he  has  no  estate  left 
in  him  unless  he  reserves  to  himself  a  right  of  re- 
entry or  reversion.  Sonet  Koer  v.  Himmut  Bahadur, 
I.  L.  R.  1    Calc.  391  y  referred  to.     Nil  Madhab 

SiKDAR    V.  NaRATTAM   SiKDAR 

I.  Ii.  R.  17  Calc.  826 


24. 


Rent    due  to  za- 


mindar— Maganam  in  hands  of  separate  persons — 
Apportionment  of  rent — Mad.  Reg.  XXV  of  1802, 
s.  9.  The  rent  due  to  a  zamindar  from  the  grantee 
of  a  maganam  or  division  of  the  zamindari  is  not  a 
charge  upon  the  maganain.  It  is  a  debt  due  to  the 
zamindar,  and  nothing  more.  When  the  zamindar 
instituted  the  suit  for  rent,  the  maganam  was  in 
the  possession  of  third  parties,  who  had  become 
owners  of  different  portions  of  it  by  purchase. 
The  zamindar  sought  to  make  all  of  them  jointly 
and  severally  liable  for  the  entire  amount  of  rent  due 
to  him.  The  lower  Court  apportioned  the  rent  upon 
the  several  villages  in  the  hands  of  the  purchasers. 
Held,  that,  in  t£e  absence  of  a  subdivision  under 
s.  9  of  Regulation  XXV  of  1802,  the  apportion- 
ment might  not  be  binding  upon  the  Government, 
but  it  did  not  follow  that  it  might  not  be  good  as 
between  the  parties  to  the  suit,  and  that  there  was 
no  foundation  for  the  contention  that  the  purchasers 
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were  jointly  and  severally  liable  for  the  rent  fixed 
upon  the  whole  maganam.  Zamindar  op  Ramnad 
V.  Ramamany  Ammal     .      I.  L.  R.  2  Mad.  234 

25.  Grant    of  rent-free  zamin- 

dari  land— 5ewgr.  Reg.  XIX  of  1793.  Regulation 
XIX  of  1793  refers  to  grants  to  hold  land  free  of 
revenue,  not  to  grants  made  by  a  private  individual 
free  of  rent.  A  party  holding  under  a  jovtuck  grant 
from  a  zamindar  containing  no  reservation  of  rent  is 
entitled  to  hold  rent-free.  Kameshtjree  Dassee 
V.  Court  of  Wards      .         .         .  12  W.  R.  251 

26.  Unsettled  palayam  held  on 

service  tenure — Commutation  of  service  for 
quit  rent — Enfranchisement — Inam  pottah  issued  to 
IMndu  widow  hy  Government — Effect  of  acknow- 
ledging her  absolute  title  to  estate.  The  palayam  of 
G  was  granted  during  the  Mahomedan  rule  to  a 
Hindu  on  service  tenure,  the  condition  being  that 
the  grantee  should  maintain  a  body  of  police  for  the 
service  of  the  paramount  power.  This  palayam  was 
not  brought  under  Permanent  Settlement  under  the 
provisions  of  Regulation  XXV  of  1802.  The  last^ 
male  holder  died  in  1860  leaving  him  surviving  a 
widow  K  and  a  daughter  O.  In  1865  the  Govern 
ment  discontinued  the  service  and,  in  lieu  thereo 
and  of  the  reversionary  interest  of  the  Crown,  im 
posed  a  quit-rent,  and  an  inam  pottah  was  issued 
to  K  by  the  Inam  Commissioner  by  which  her  title 
to  the  estate  was  acknowledged  by  the  Government 
of  Madras,  and  the  estate  was  confirmed  to  her  as 
her  absolute  property  subject  to  the  quit-rent. 
Held,  that  the  effect  of  the  inam  pottah  was  not  to 
confer  on  K  any  new  estate,  but  merely  as  between 
the  Crown  and  the  owners  of  the  estate  to  release 
the  reversionary  right  of  the  Crown.  Narayana 
V.  Chenoalamma  .         I.  Ij.  B.  10  Mad.  1 


27. 


Grant  of  profits  of  vatan 


deshmukhi  in  perpetuity — Hereditary  gomas- 
tahs — Hoic  far  such  grant  valid  after  the  death  of 
the  grantor.  By  a  sanad  duly  execute<l  on  the  20th 
August  1850,  the  plaintiff's  father,  Y,  who  was  a 
vatandar  deshmukh,  appointed  the  defendants  and 
their  heirs  hereditary  vatani  gomastahs,  and 
granted,  by  way  of  remuneration  for  their  services, 
R201  and  a  quantity  of  grain  out  of  the  annual  vatan 
income  in  perpetuity.  In  consideration  of  certain 
sums  obtained  from  the  defendants,  Y  mortgaged 
the  vatan  property  to  the  defendants,  who  subse- 
quently sued  Y  upon  the  mortgage.  The  suit  was 
referred  to  arbitration,  and  an  award  was  duly  made, 
and  a  decree  upon  the  award  was  obtained  by  the 
defendants  against  Y.  In  1859  execution  of  the 
decree  was  granted  against  Y.  In  1864  the  services 
connected  with  the  vatan  were  discontinued,  by 
Government.  In  1871  Y  died.  The  defendants 
having  kept  the  decree  alive,  squght  in  1881  to 
execute  the  decree  against  the  plaintiff's  eldest 
brother.  Mho  filed  objections,  but  his  objections 
were  overruled,  and  execution  was  ordered  to  issue. 
The  plaintiffs  brought  this  suit  in  1883  for  a 
declaration  that  the  defendants  were  no  longer 
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entitled  to  the  allowance  under  the  sanad,  and  for 
an  injunction  restraining  the  defendants  from  the 
execution  of  the  decree  against  the  vatan.  The 
defendants  contended,  inter  alia,  that  the  sanad 
could  not  be  cancelled,  Y  having  granted  it  as  full 
owner,  and  that  the  receipt  by  the  defendants  of 
the  allowance  had  been  adverse  since  1864,  when 
their  services  had  ceased.  Held,  confirming  the 
decree  of  the  lower  Coiu-ts,  that  the  plaintiffs  were 
entitled  to  the  declaratorj'^  decree  and  to  the  injunc- 
tion prayed  for.  Although  the  management  of  the 
vatan  was  vested  bj'  the  sanad  in  the  defendants 
and  their  heirs  in  perpetuity  under  the  title  of 
gomastahs,  nevertheless  the  remuneration  attached 
to  the  office  by  Y  was  in  derogation  of  his  succes- 
sor's rights,  and  was  therefore,  at  any  rate  in  the 
absence  of  proof  of  custom,  invalid  against  them. 
Held,  also,  that,  having  regard  to  the  terms  of  the 
sanad,  it  was  in  the  power  of  the  original  grantor  or 
any  of  his  successors  to  determine  the  office  and  the 
remuneration  at  any  time  after  the  vatan  services 
ceased  in  1864.     Krisnaji  v.  Vithalrav 

I.  li.  R.  12  Bom.  80 


28. 


Proprietary  right  of  khot 


to  khoti  vatani  land — Right  of  such  khot  to  ■ 
forest  land  and  to  timber  and  wood  growing  thereon 
— Government,  right  of,  to  appropriate  forest 
preserves,  assessed  or  ur^ssessed  land — Construction 
of  such  khoti  grants.  The  plaintiff  sued  the  defend-  M 
ant,  alleging  that  the  village  of  mouzah  Ambedu,  1 
in  the  Ratnagiri  District,  was  his  khoti  vatani 
village  in  which  his  proprietary  right  exten^led 
to  raise  crops  of  any  kind  or  to  preserve  and  cut  the 
jungle  and^orest  trees  on  the  lands  therein.  He 
complained  that  since  1865-56  the  Collector  of  the 
district  had  prohibited  him  from  exercising  the 
above  alleged  rights,  and  prayed  that  the  obstruc- 
tion might  be  removed  and  R600  awarded  as  dam- 
ages. The  plaintiff  based  his  claim  mainly  on 
the  settlement  of  1788,  Dunlop's  proclamation  of 
1824,  and  several  other  khoti  grants  in  the  district. 
The  defendant  denied  that  the  plaintiff  had  any 
proprietary  right  in  the  village,  and  contended, 
inter  alia,  that  the  khot  derived  his  rights  from 
the  yearly  kabuliats  passed  by  him,  that  his  right 
to  cultivate  did  not  extend  to  cultivating  the 
jungle  land,  and  that  his  position  was  no  better 
than  that  of  a  patel.  The  joint  Judge  who 
tried  the  suit  held  that  under  the  settlement 
of  1788  the  plaintiff  as  khot  was  entitled  to 
the  jungle-produce,  except  timber ;  that  in 
virtue  of  Dunlop's  proclamation  of  1824  the 
plaintiff  acquired  an  unqualified  right  to  the  forest 
land  in  the  village  and  timber  growing  on  it,  and 
that  the  defendant  had  no  right  to  appropriate 
assessed  or  unassessed  land  for  forest  purposes, 
and  awarded  the  plaintiff  the  sum  of  R600  as 
damages.  On  appeal  by  the  defendant  to  the  High 
Court : — Held,  that  the  application  of  the  general 
rules  of  construction  of  grants  to  a  subject  by  the 
State  requires  that  language  of  such  general  import 
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as  is  ordinarily  to  be  found  in  the  khot's  sanads, 
[should  be  taken  most  beneficially  to  the  State. 
I  Held,  accordingly,  that,  in  the  absence  of  a  sanad 
I  expressly  granting  it,  the  ownership  neither  of  the 
I  soil  nor  of  cultivated  or  uncultivated  lands  passes  by 
-the  grant  of  the  vatandari  khotship.     Held,  also, 
that  the  grant  of  the  vatani  khoti  did  not  make  the 
khot  a  perpetual  tenant  of  Government  in  respect 
I  of  all  lands  in  the  village,  except  dhara  lands.     Held, 
j.on  the  authority  of   Tajvhai  v.   Sub-Collector  of 
Kolaha,  3  Bom.  A.  C.  132,  and  Ramchandra  Nar- 
sinJia  v.  Collector  of  Ratnagiri,  7  Bom.  A.  C.  41, 
hthat  a  permanent  relationship  was  created  between 
the  Government  and  the  khot  which  could  not 
be  interfered  with  as  long  as  the  settlement  of  1788 
was  in  force,  except  with  the  khot's  consent,  and 
therefore  that  in  1855,    when  the  pahani  of  1788 
was  in  force,  the  Government  could  not  withdraw 
.the  thikan  in  question  from  the  plaintiff's  cultiva- 
tion.   Held,  also,  that,  in  the  absence  of  evidence  to 
show  that  the  right  to  the  jungle  produce  was 
intended  to  be  reserved  to  Government,  the  plaintiff 
was  entitled  to  cut  down  brushwood,  whether  as  a 
source  of  revenue  or  for  the  purpose  of  bringing  the 
land  into  cultivation.     Held,  that  the  respondent 
was  entitled  to  damages  for  the  years  during  which 
he  had  been  excluded,  and  to  an  injunction  restrain- 
ing the  defendant  from  excluding  him  in  the  future. 
Held^  also,  that  as  khot  the  respondent  had  no 
right  to  cut  timber  in  forest  and  uncultivated  land, 
whether  by   virtue  of  his  khotship  or  Dunlop's 
proclamation.     Collector  of  Ratnagiei  v.  Antaji 
Lakshman      .         .         .   I.  L.  R.  12  Bom.  534 


29. 


Right  to   cut    trees — Khoti 


khasgi  land  in  the  Eatnagiri  District — Dunlop^s 
proclamation — Crov^n  grcmt — Eight  to  rescind. 
Defendants  were  khots  of  the  village  of  Ojharkhol  in 
the  Ratnagiri  District,  of  which  a  certain  plot 
(Survey  No.  52)  was  their  khoti  khasgi  land.  In 
1894  they  cut  down  a  large  number  of  teak  trees 
growing  on  this  land.  Thereupon  the  Secretary  of 
State  for  India  in  Council  sued  to  recover  their 
value  alleging  that  they  were  the  property  of 
Government.  Defendants  pleaded  that  they  were 
the  absolute  owners  of  the  trees,  and  relied,  in 
support  of  their  title,  on  a  proclamation  issued  by 
Government  in  1824,  known  as  Mr.  Dunlop's 
proclamation.  This  proclamation  had  been  subse- 
quently rescinded  by  Government  in  1851.  The 
material  part  of  Mr.  Dunlop's  proclamation  was  in 
the  following  terms  : — "  Upon  the  teak  and  other 
trees  that  may  be  on  any  person's  land.  Govern- 
ment has  no  design.  He  whose  trees  may  now  exist, 
or  he  whose  trees  may  hereafter  grow,  may  make 
such  use  of  them  as  he  pleases.  Government  will 
not  offer  the  sHghtest  obstruction. "  Held,  that  this 
proclamation  was  not  a  mere  promise,  but  an  actual 
grant  or  gift  of  the  teak  trees  to  the  persons  on 
whose  lands  they  were  then  actually  growing,  or 
might  thereaiter  grow,  and  that  the  gift  could  not 
-be  revoked.    Held,  also,  that  by  reason  of  this  pro- 
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clamation  Government  had  no  right  to  the  teak  trees 
growing  on  the  land  in  question.  Secretary  of 
State  for  India  v.  Sitaram  Shivram 

I.  Ii.  R.  23  Bom.  518 


30. 


Managing     hot's  right  to 


create  tenajiGies  ^Maphi  istava  lands — Suti 
lands — Sanad,  construction  of — Fraiid.  In  1832 
the  British  Government  granted  to  the  plaintiff's 
father,  Mahomed  Ibrahim  Makba,  the  village  of 
Ransai  on  khoti  tenure  by  a  sanad  which  provided, 
inter  alia,  as  follows  : — (i)  That  the  whole  of  the 
land  waste  in  the  year  1830-31  was  granted  as  inam. 
(ii)  That  exclusive  of  this  inam  land,  all  the  rest 
of  the  village  was  granted  on  khoti  tenure  on  certain 
conditions  and  stipulations  set  forth  in  12  clauses, 
the  chief  of  which  were  the  following  :  Clause  1st 
provided  that  the  khot  should  annually  pay  to 
Government  a  fixed  sum  of  R249  2  as.  35  rs.  Clause 
7th  provided  that  the  khot  should  allow  the  lands, 
which  had  been  granted  on  maphi  istava  tenure  to 
certain  kowldars  before  the  date  of  the  sanad,  to 
continue  in  their  possession  ;  that  he  should  every 
year  recover  from  them  the  Government  dues  and 
pay  the  same  over  to  Government  in  addition  to  the 
amount  stipulated  with  him  on  account  of  the 
khotship.  Clause  9th  provided  that  the  holders  of 
the  suti  lands  in  the  village  were  the  owners  of 
those  lands.  Should  a  new  survey  be  made  and 
a  new  assessment  settled,  the  same  should  be 
settled  by  Government  for  the  holders  of  the 
suti  lands  agreeably  thereto.  From  1845  to  1871 
the  management  of  the  khoti  village  was 
entrusted  to  the  defendant  as  a  maktadar, 
or  lessee,  under  two  kabuliats  passed  by 
him — one  in  1845  to  Mahomed  Ibrahim  Makba, 
the  grantee  of  the  khoti  village,  and  the  other 
in  1858  to  the  grantee's  heirs  and  legal 
representatives.  B^  clause  5th  of  the  kabuliat 
of  1858  the  defendant  agreed  to  carry  on  the 
management  of  the  village  and  render  a  detailed 
account  of  the  balance  of  the  village  revenue  every 
year.  Clause  7th  of  the  same  kabuhat  was  in  the 
following  terms  : — "  I  (the  lessee)  will  bring  under 
cultivation  and  into  prosperous  state  the  waste, 
culturable,  and  unculturable  land  of  the  aforesaid 
village.  I  will  take  the  proceeds  of  the  sama 
during  the  years  of  my  contract.  After  the  expiry 
of  the  years  of  the  contract  you  are  to  take  the 
assessment  of  the  fields  according  to  the  practice 
of  the  village.  I  have  nothing  to  do  with  the  same. 
I  will  not  let  (the  village)  nor  lease  to  any  body 
for  a  longer  period  than  for  the  period  of  the 
contract.  If  I  let  it,  I  will  make  good  the  damage 
you  may  suffer."  In  1859  some  of  the  maphi 
istava  lands  were  sold  by  the  Collector  for  arrears 
of  assessment,  and  bought  in  by  Government. 
The  defendant  applied  to  the  Collector  to  have  the 
lands  transferred  to  him,  and  the  Collector  trans- 
ferred them  to  his  name.  Shortly  afterwards 
the  defendant  acquired  some  more  lands,  which 
were  held  on  suti  tenure  in  the  village.  He 
either  purchased     them  or  took  them  up  on  the 
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tenants  abandoning    them.     In   1861,     when  the 
survey  was  introduced  into    the    village,    he    got 
his    title    to     these      lands    recognized     by    the 
Superintendent  of   Survey.    In    1871    the   defend- 
ant's   management   of  the  village  ceased.     But  he 
refused  to  deUver  up  to  the  plaintiff  either  the 
maphi  istava  or  the  suti  lands  which  he  had  acquired 
during  his   management.     The  plaintiff  therefore 
sued,  as  khot  of  the  village,  to  recover  the  said  lands 
with  mesne  profits,  alleging  that  the  defendant  had 
illegally  and  fraudulently  acquired  those  lands  on 
his  own  accotint  while   acting  as  plaintiff's  agent 
and  praying  that  he  should  be  declared  to  have 
acquired  and  held  them  in  trust  for  the  plaintiff. 
The  defendant  contended,  inter  alia,  that  the  lands 
in  suit  were  not  included  in  the  khoti  grant ;  that 
they  belonged  to  Government ;  that  he  had  acquired 
some  from  the  Collector  and    the  rest  from  the 
Superintendent  of  Survey  ;  that  under  his  kabuliats 
he  was  entitled  to  take  up  the  lands  direct  from 
Government,  and  that  the  plaintiff  was  only  entitled 
to  the  assessment  due  on  the  lands  which  he  had 
refused  to  accept.     Lastly,  the  defendant  denied 
that  he  had  acted  in   fraud  of  the  plaintiff's  rights  in 
acquiring  the  lands  in  dispute  on  his  own  account. 
Held,  on  the  construction  of  the  sanad,  that,  the 
plaintiff  being  the  khot  of  the  whole  of  the  village 
exclusive  of  the  land  granted  in  inam,  the  maphi 
istava  lands  were  included  in  the  khoti  grant ;  that 
the  khot's  interest  in  them,  whatever  might  be  the 
extent  of  it,  was  not  separable  from  the  khoti  estate  ; 
and  that  the  khot  had  a  reversionary  interest  in  the 
maphi  istava  lands  as  well  as  in  the  suti  lands  which 
had  been  abandoned  by  their  former  occupants. 
Held,  also,  that  the  defendant  was  not  precluded  by 
the  terms  of  his  lease  from  acquiring  the  lands 
in  dispute  on  his  own  account.     The  engagement  to 
furnish  accounts  of  the  balance  of  the  village  revenue 
at  the  end  of  each  year  was  simply  an  engagement  to 
furnish  the  plaintiff  with  information  which  would 
be  of  use  to  him,  and  which  indeed  it  would  be  neces- 
sary for  him  to  possess  when  he  resumed  the  manage- 
ment of  the  village  on  the  determination  of  the  lease. 
It  imported  nothing  more  than  that ;  and  the  whole 
transaction  evidenced  by  the  kabuMats  was  merely 
an  assignment  in  consideraiton  of  a  fixed  annual 
payment  to  be  made  by  defendant  to  plaintiff,  of  the 
rights  and  liabilities  of  the  latter  to  be  exercised  and 
discharged  for  a  certain  period  by  the  former.     For 
that  period  the  defendant  was  the  makftadar  or 
tenant  of  the  plaintiff's  khotship  ;    and  though  a 
certain  confidence  was  necessarily  reposed  in  him  in 
connection  with  a  tenancy  of  this  nature,   and 
though  he  was  bound  jealously  and  scrupulously  to 
protect  the  plaintiff's  interests,  so  far  as  they  were 
in  his  keeping,  yet  he  was  not  bound  by  the  strict 
rule  which  prohibits  a  trustee  from  acquiring  for 
himself  an  estate  of  his  cestui  que   trust.     Under 
clause  7th  of  the  kabuliat  of  1858,  the  defendant  was 
at  liberty  either  to  take  up  waste  lands  himself  or 
put  in  tenants  ;  if  he  put  in  tenants  on  leases,  the 
special  advantages  of  any  leases  were  to  expire  with 
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his  own  lease.     But  the  actual  occupation  of  land 
either  by  himself  or  by  his    tenants  was  not  to  be 
interfered  with  at  the  determination  of  his  lease,  so 
long  as  he  or  they  continued  to  pay  the  assessment 
according   to    the    practice   of    the    village.     The 
defendant  could  therefore,  without  the  intervention 
of  the  Collector,  have  taken  up  the  maphi  istava 
lands  in  suit  and  become  himself  the  tenant ;  and 
he  could  have  also  acquired  the  suti  lands  from 
former  sutidars,  or  taken  them  up,  if  wast^,  without 
the   intervention   of   the   Survey   Superintendent. 
The  circumstance  that  when  acquiring  the  lands  he 
needlessly  invoked  the  assistance  of  the  revenue 
authorities,  would  not  invaUdate  his  title  if  it  could 
not  be  impugned  on  other  grounds.     Held,  further, 
that  the  defendant  was  not  guilty  of  fraud,  as  there 
was  no  evidence  to  show  that  he  had  acted  in  a 
surreptitious  or  secret  manner  in  acquiring  the  lands 
in  suit.     On  the  contrary,  his  action  in  applying 
to  the  revenue  authorities  was  a  sign  of  his  good 
faith  rather  than  of  any  fraudulent  intent     The 
plaintiff  was  therefore  not  entitled   to  oust  the 
defendant  from  the  lands  in  suit.     Faki  Ismah.  r. 
Mahomed  Ismail     .         .  I.  L.  R.  12  Bom.  595 


31. 


Invalidity  of  grant,  or  cove- 


nant by  grantor,  in  favour  of  person  unborn      T 
upon  a  condition  which  may  never  arise — 
Restraint  upon  grantor'' s  oicn  power  of  alienating 
— Hindu  law.     The  purpose  of  a  grant  was  to  oblige 
the  grantor  and  his  successors  in  a  raj  estate  to  give 
in  some  way  or  other  maintenance  to  all  the  descen- 
dants of  four  persons  living  at  the  date  of  the  grant, 
by  declaring  that,  on  the  failure  of  the  raja  of  the 
day  at  any  future  time  to  maintain  such    descen- 
dants, the  latter  were  to  have  an  immediate  right  to 
four  of  the  raj  villages.     This  might  be  regarded  as 
imparting  a  present  assignment  to  persons  not  yet 
in  existence,  subject  to  a  suspensive  condition,  which 
might  prevent  its  ever  taking  effe<;t ;  or  it  might  be 
regarded  as  a  covenant  intended  to  run  with  the 
raj  estate,  in  favour  of  non-existing  covenantees,  to 
give  the  villages  to  them  in  the  event  specified. 
Held,  that  in  either  view  it  was  equally  ineffectual. 
Held,  &ho,  that  the  High  Court  had  correctly  con- 
strued the  instrument  in  holding  that  the  words  "  If 
ever  in  the  time  of  my  descendants  you  are  not  pro- 
vided with  means  of  maintenance  "  formed  a  condi- 
tion which  also  was  unfulfilled — the  descendants 
being  in  possession  of  villages  granted  to  them  by 
the  raja,  other  than  those  claimed,  more  than  suffi- 
cient for  their  maintenance.    ChANDI  CnTTRVBARHA 
V.  SiDHESwARi  Debi      .        I.  Ij.  B.  16  Calc  71 

li.  B.  15  1.  A.  149 


82. 


Revenue-free    gr&nt— Settle- 


ment in  favour  of  daughter  purporting  to  render 
other  lands  than  the  lands  settled  liable  in  the  fuxnds 
of  the  settlor  and  his  heirs  for  the  revenue  of  the 
settled  lands— Beng.  Reg.  XXXI  of  1803,  s.  6— 
Mahomadan  law  of  inheritance.  One  B  in  1843 
settled  certain  lands  on  his  daughter  F,  and 
covenanted  that  he  and  his  heirs  would  pay  the  land 
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revenue  due  on  the  estate  so  assigned  along  with  the 
land  revenue  for  their  own  estate.  The  deed  of 
settlement  then  went  on  to  provide  that,  if  at  any 
time  the  heirs  of  the  settlor,  or  whoever  might  be  in 
possession  of  the  rest  of  his  estate,  should  demand 
from  i?,  or  the  person  in  possession  of  the  lands  as- 
signed to  her,  the  revenue  assessed  on  those  lands, 
then  R  and  her  heirs  would  be  entitled  to  claim 
and  take  possession  of  the  legal  share  in  the  settlor's 
estate  to  which  she  would  be  entitled  under  the 
Mahomedan  law  of  inheritance.  Held,  that,  as  re- 
gards a  person  who  had  acquired  a  portion  of  the 
settled  property  partly  by  private  sale  and  partly  by 
sale  at  auction,  the  settlement  contravened  the  pro- 
visions of  s.  6  of  Regulation  No.  XXXI  of  1803,  and 
the  heirs  of  the  settlor  could  not  be  compelled  to  pay 
the  land  revenue  due  on  the  portion  of  the  settled 
lands  acquired  by  the  said  purchaser,  nor  had  the 
purchaser  any  right  under  the  deed  of  settlement  to 
a  proportionate  part  of  the  inheritance  which  would 
have  come  to  Rahmat-un-nissa  from  her  father. 
Sahib  Ali  v.  Subhan  Ali       I.  L.  E.  21  All.  12 

33.  Grant  of  portion  of  impart- 
ible zamindari — Absolute  grant — Creation  of 
separate  estate  in  favour  of  grantee  as  between  him 
and  grantor — Restriction  in  instrument  contraven- 
ing Hindu  law  of  inheritance.  In  a  suit  for  the  re- 
covery of  possession  of  an  estate,  it  appeared  that 
the  estate  in  question  had  formerly  formed  a  portion 
of  an  impartible  zamindari,  but  had  been  granted,  in 
the  year  1845,  by  the  plaintiff's  father  to  his  younger 
brother,  in  whose  name  the  estate  was  registered 
in  the  Collector's  books  as  a  separate  estate.  The 
instrument  of  grant  provided,  inter  alia,  that  in 
case  of  failure  of  self-begotten  male  issue  in  the 
grantee's  line,  the  immoveable  property  of  the 
grantee  should  be  put  in  possession  of  the  grantor's 
line.  On  the  death  of  the  first  grantee,  the  pro- 
pert}^  passed  into  the  possession  of  his  two  sons, 
and,  on  the  death  of  the  elder  son,  it  came  into  the 
possession  of  the  younger  son.  On  his  death  without 
male  issue,  the  estate  passed  into  the  possession  of 
his  widow  defendant  in  the  present  suit.  The 
plaintiff  contended  that  the  grant  made  to  re- 
spondent's father-in-law  was  a  maintenance  grant ; 
that  under  its  terms  the  estate  reverted  to  his 
father  (now  deceased)  on  the  death  of  respondent's 
husband,  when  there  was  a  failure  of  male  heirs  in 
his  branch  ;  and  that,  notwithstanding  the  grant, 
the  members  of  the  two  branches  did  not  fail  to 
be  co-parceners,  and  that  consequently  the  right 
of  survivorship  of  the  plaintiff  attached  to  the  ex- 
clusion of  the  defendant.  Held,  that,  on  the 
construction  of  the  instrument  of  grant,  the 
estate  became,  by  virtue  of  that  instrument, 
the  separate  and  absolute  property  of  respondent's 
branch  of  the  family,  and  that  the  provision 
in  that  instrument  purporting  to  create  a  special 
right  of  reversion  in  case  of  failure  of  female 
issue  contravened  the  principle  laid  down  in  the 
case  of  Tagore  v.  Tagore,  9  B.  L.  R.  377  :  L.  R. 
I.  A.  Sup.  Vol.  47,  and  was  inoperative.  Vbnkata 
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KuMARA  Mahipati  Surya  Rait  v.  Chellayammi 
Garu      ....   I.  L.  R.  17  Mad.  ISO 


34. 


Grant  of  land — Presumption 


as  to  boundaries  where  grant  is  described  as  bounded 
by  a  river  or  a  road — Meaning  of   ' '  river.**     it 
land  adjoining  a  high  way  or  river  is  granted,, 
the  half  of  the  road  or  the  half  of  the  river  is  pre- 
sumed to  pass,  unless  there  is  something  either  in 
the  language  of  the  deed  or  in  the  nature  of  the  sub- 
ject-matter of  the  grant,  or  in  the  surrounding  cir- 
cumstances, sufficient  to  rebut  that  presumption  ; 
and  this  though  the  measurement  of  the  property 
which  is  granted  can  be  satisfied  without  including 
half  the  road  or  half    the    bed  of  the    river,    and 
although  the  land  is  described  as  bounded  by  a  river 
or  a  road,  and  notwithstanding  that  the  map  which 
is  referred  to  in  the  grant  does  not  include  the  half 
of  the  river  or  the  road.     And  this  rule  of  construc- 
tion cannot  be  departed  from,  merely  because  it  is 
shown  that  it  would  have  been  to  the  interest  of  the 
grant  or  to  retain  half  the  bed  of  the  river.     This 
rule  of  construction  applies  equally  whether  the  sub- 
ject-matter be  a  grant  from  the  Crown  or  a  subject.. 
Michlethwaite  v.  Newlay  Bridge  Co.,  L.  R.  33  Ch. 
D.  133 ;  Ecroyd   v.   Coulthard ,  [1897]     2   Ch.   D. 
554 ;  and   L&rd  v.    Commissioner  for  the  City  of 
Sydney,  12  Moo.    P.    C.    473,    followed.     Balbir 
Singh  v.  Secretary  of  State  for  India 

1. 1*.  R.  22  All.  96 


35. 


Construction    of 


a  grant  for  maintenance — Use  of  the  words  "  pro- 
prietors "  and  *'  for  ever  " — Grant  for  life  not  extended 
thereby.  An  Oudh  taluJchdar,  who  had  inherited 
an  impartible  estate  descending  to  a  single  heir,, 
made  a  grant  of  villages  for  the  maintenance  of  a 
member  of  the  joint  family  to  which  they  both 
belonged.  Documentary  evidence  bearing  on  the 
duration  of  the  grant  consisted  of  a  baz-dawa,  or 
deed  of  relinquishment  of  claim,  executed  by  the 
grantee,  and  of  petitions  by  the  grantor  for  the 
entry  of  change  of  names  in  the  revenue  record, 
with  such  entry.  And  relevant  facts  and  circum- 
stances were  in  evidence.  Held,  that  the  purpose 
of  the  grant,  which  was  for  the  maintenance  of 
the  grantee,  was  primd  facie  an  indication  that 
the  grant  was  intended  to  be  only  for  his  life  ;  and 
that  its  true  construction  was  not  extended  by  the 
use  of  the  words  "  proprietor  "  and  *'  for  ever  "in 
the  documents.  On  the  evidence,  the  District 
Judge  had  rightly  declined  to  infer  an  intention  to 
grant  an  estate  of  inheritance.  His  judgment  that 
the  estate  did  not  extend  beyond  the  life  of  the 
grantee  had  been  reversed  by  the  Appellate  Court  on 
insufficient  grounds,  and  was  now  maintained  in 
that  respect.  Maulvi  Abdul  Majid  v.  Fatima 
Bibi,  L.  R.  12  I.  A.  159,  referred  to,  the  principle 
in  that  case  applying  to  this.  Ramkshar  Bakhsh 
Singh  v.  Abjun  Singh  (1900) 

I.  Ij.  R.  23  AIL  194 
B.C.  li.  R.28I.  A.1 
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36. 


Grant,      whether 


for  maintenance  only  or  for  an  estate  of  inheritance- 
Intention  as  shown  by  documents — Partition  by 
grantees  on  assumption  that  grant  conferred  an 
hereditary  estate.  On  a  question  as  to  whether  a 
grant  of  lands  made  in  ]  844  out  of  the  zamindari  of 
Nidadavolu  to  collateral  members  of  the  family  was 
a  maintenance  grant  only  and  therefore  resumable, 
or  whether  it  conferred  an  estate  of  inheritance,  it 
appeared  that  the  grantees  held  other  lands  on  what 
was  admittedly  a  permanent  tenure,  and  that  of  the 
latter  lands  and  the  lands  granted  in  1844  they  had 
in  1846  made  a  partition  "  through  and  in  the 
presence  of  the  zamindar,"  and  on  the  assumption 
that  all  the  lands  were  held  on  an  absolute  and 
permanent  tenure.  The  Judicial  Committee  (re- 
versing the  decision  of  the  High  Court),  held,  on 
the  construction  of  the  documents  evidencing 
the  grant,  and  under  the  circumstances  of  the  case, 
that  it  conferred  an  hereditary  estate,  and  that 
the  title  was  completed  by  the  partition.  Rajaji 
Bahadur  Garu  v.  Parthasaradht  Appa  Rau 
(1902)     .         .         .  I.  L.  R.  26  Mad.  202 

B.C.  L.  R.  30  I.  A.  14 


37. 


Deeds,        inter- 


pretation of — Grant  by   way   of  lease — ' '  Istemrari 
mohurari  ' ' — Grant    for    life — Tenure,     permanent  - 
and  hereditary — Grant  for  maintenance — Impartible 
Jidj — Declaratory  suit — Bengal  Tenancy  Act  (VIII 
of  1885),  ss.  106,  107,  109— Limitation  Act  (XV  of 
1877),  Sch.  II.  Art.  14— Civil  Procedure  Code  (An 
XIV   of  1882),   s.  375— Registration  Act  (III    of 
1877),  ss-  17,  49.     A  grant  was  made  of  certain 
villages  by  the  proprietor  of  an  impartible  Raj  to 
his     wife,    in    istemrari      mokuriri,     at    a    fixed 
annual   rent,   the    deed   containing  the    following 
covenant,  "  T,  the  declarant,  or  my  representatives, 
have   and  shall    have   no    claim,  right  or  dispute 
thereto,    except  the  aforesaid  reserve  rent."     Held, 
(1)     that     the     use     of     the     \vord.s     istemrari 
mokurari      in     the     lease   was    not  sufficient    to 
create  a  permanent  and  hereditary  tenure  ;  and  (2) 
that  the  words  excluding  the  claim  of,  or  right  of 
interference  by,  the  grantor  or  his  representatives 
did  not  necessarily  import  the  creation  of  a  per- 
manent and  hereditary  tenure,  but  might  fairly  be 
construed  as  only  to  mean  that  the  grantor  or  his 
representatives  would  not  have  the  power  to  disturb 
the  grantee    during    her    lifetime.     Agin    Bindh 
Upadhya  v.  Mohan  Bikram  Shah  (1902) 

I.  li.  R.  80  Calc.  20 :  s.c.  7  C.  W.  W.  814 
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aulad  etj^mologically  include  female  as  well  as  male 
descendants,  yet  according  to  a  custom  proved  to 
have  prevailed  at  the  time  of  the  grant  and  subse- 
quently in  that  part  of  the  country,  the  words  must 
be  interpreted  to  mean  lineal  male  descendants 
only.  Hiranath  Koer  x.  Bah  u  Ram  Nar  ay  an  Singh, 
15  W.  R.  375  :  9  B.  L.  R.  274:  Indur  Chunder  Doogur 
V.  Luchmee  Bibee,  15  W.  R.  501 ;  and  Mana  Vikrama 
V.  Rama  Patter,  I.  L.  R.  20  Mad.  275,  distinguished . 
Roopnath  Konwur  v.  Juggunath  Sahee  Deo,  6 
S.  D.  A.  Sel.  Rep.  133,  foUowed.  Perk.\sh  Lal  v. 
Rameshwar  Nath  Sixgh  (1904) 

I.  li.  R.  31  Calc.  561 


38. 


Zamiivdary  estate 


— Compromise  amongst  creditors — Sale    thereunder 
— Purchase  by   Government  and  resettlement   upon 
debtor  and  creditors,  effect  of — Portion  given  absolutely 
to  kinsmen  in  lieu  of  maintenance — GranJt  whether 
by  zamindar  or  Government — Hindu  law,  Mitakshara 
— Succession.     N,  a  Hindu   zamindar   of   Madras, 
owed  considerable  sums  to  creditors  and  also  to 
Government  for  arrears  of  revenue.     By  a  compro- 
mise effected  between  N  and   the   cerditors    (the 
Government  being  represented  by  the  Collector), 
N's  estate  was  sold  and  purchased  by  Government. 
Portions   of  the  estate   so   purchased   were   then 
settled  on  the  different  creditors  of  N  in    satis- 
faction of  their  debts  and  the  remainder  given  back 
to  N.     One  such  iwrtion  T  was  given  absolutely  to 
S  and  V,  two  kinsmen  of  N,  to  whom  N  owed  a 
large  sura  on  account  of  arrears  of  maintenance,  in 
satisfaction  of  all  claims  for  maintenance  past  as 
well  as  future.     A    similar  grant  of  estate  C   was 
made  by  aaother  zamindar,  a  cousin  of  N,  and  for 
similar  reasons  to  S  and  V.     S  and  V  subsequently 
partitioned  the  above  joint  properties,  and  estate 
T  fell  to  S.     S  died  and  his  widow  who  succeetled 
also  died  and  estate  T  was  claimed  by  S's  daughter's 
son  on  the  one  hand  and  persons  claiming  either 
under  N  or  F  on  the  other.     Held  (reversing   the 
decree  of  the  High  Court),  that  the  latter  had  no 
interest  in  estate  T,  in  which  S  had  acquired  an 
absolute  title,  that  title  having  originated  in   a 
grant  from   Government  and  not  from   N,  who 
at  the  time  of  the  settlement  had  no  estate  out  of 
which  to  make  a  grant.     Jee  Bahadur  Garu  v. 
Parthas.uiadhi  Aj»pa  Row  and  Papamma  Row 
Bahadur  (1904)         .         .        8  C.  W.  N.  105 


40. 


QrarU  of  taluk  in 


38. 


Construction    of 


deed  of  gift — Words  of  inheritance — Al  aulad — Male 
descendant  t — Custom —  Khairat  BisJia  nprit — Ch  ota 
Nagpur — Bengal  Act  I  of  1879,  s.  124.  In  a  deed 
of  gift  of  the  nature  known  as  Khairat  Bishanprit 
made  to  a  Brahman  by  the  proprietor  of  a  Chota 
Nagpur  Rai,  it  was  provided  the  grantee  and  his 
al  aulad  were  to  possess  and  enjoy  the  property, 
but  the  deed  contained  no  words  importing  a  right 
of  alienation.     Hdd,  that,  although  the  words  al 


Oudh — Sanads,  successive — Sanad  granted  in  substi- 
tution for  another — Imposition  of  rule  of  inheritance 
contrary  to  Hindu  law — Validity — Executive  art  in 
times  of  peace — Effect — Crown  Grants  Act  (XV  of 
1895),  s.  3 — Pleadings — Issue  not  specifically  raised 
— Secondary  evidence — Admissibility — Oudh  Estates 
Act  (I  of  1869),  f.  22— '' Legatee,''  meaning  of. 
Before  the  annexation  of  Oudh  and  the  proclama- 
tion of  confiscation,  a  taluk  was  held  by  a  person 
with  whom  subsequently  a  summary  settlement 
was  made  and  who  in  1859  obtained  a  sanad  pur- 
porting in  terms  to  be  a  grant  of  the  taluk  to  him 
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and  his  heirs.     No  particular  line  of  inheritance 

was  indicated  in  this  sanad.     After  his  death  the 

person  who  succeeded  him  as  his  heir  accepted,  in 

1861,  another   sanad,   which     imposed   a  rule   of 

descent  different  from    that   laid   down    by    law. 

Held,    that   it   was  competent  for  the  latter,  who 

became   absolutely    entitled     by     inheritance     to 

everything  that    passed  under  the  earlier  grant, 

to  surrender  it  in  consideration  of  a  re-grant  of  the 

same  estate  on  new  terms.    Held,  further,    that   all 

doubts  regarding   the  validity  of  the  second  grant 

have   been  removed   by  the   provisions  of  s.  3  of 

the    Crown    Grants    Act.     Queer e  :  Whether  after 

peace  has  been  established  in  a  newly    acquired 

territory  a  Government  can    by   an   executive  act 

create  a  line  of    inheritance    different   from    that 

laid   down    by   law.     A  legatee,  who  succeeded  as 

such  before  the  passing  of   the   Oudh  Estates  Act, 

is  not  a  legatee  within  its  meaning.     Thakurain 

Balraj  Kunwfl*-  v.  Rae  Jagatpal  Singh,  8  G.  W.   N. 

699:  s.c.  31  I.   A.  142,  followed.     The    Judicial 

Committee  allowed  this  appeal  on  a  case,  in  respect 

of    which  no  specific  issue  had  been  settled,   the 

issue  as  settled  appearing  to  be  sufficiently   wide 

to  cover  the  case  and  their  Lordships  being  satisfied 

that  the  respondents  were    not    thereby    unfairly 

taken  by  surprise.     Raj  Indra  Bahadur  Singh  v. 

Rani  Raghubans  Kunwab  (1905) 

9  C.  W.  N.  1009 

41. Mahomedan  law 

— Transfer  of  possession- — Costs.  On  the  5th  day 
of  July  1901,  J,  a  Mahomedan  lady,  executed  a  gift 
of  moveable  and  immoveable  properties,  including 
the  house  m  which  she  resided,  in  favour  of  A,  B,  C, 
D,  E,  the  widow  and  minor  children,  respectively, 
of  her  deceased  son  M.  After  the  execution  of  the 
deed  of  gift,  A  took  exclusive  possession  of  the 
house  on  her  own  and  on  her  children's  behalf. 
On  the  7th  day  of  July  1901,  J  returned  to  the 
house,  and  at  her  instance,  the  tenants,  who  resided 
on  a  portion  of  the  property  transferred,  attorned 
to  A.  During  the  absence  of  J  from  July  5th  to 
July  7th,  1901,  certain  furniture  and  other  move- 
able property  belonging  to  her  remained  in  the 
house,  the  subject  of  the  gift.  On  the  18th  of 
October,  1903,  J  died  intestate.  Upon  S,  the  sole  ; 
surviving  daughter  of  J,  filing  a  suit,  claiming 
that  the  alleged  gift  was  invalid  under  Mahomedan 
Law  : — Held,  the  execution  of  a  deed  of  gift  of 
immoveable  property  accompanied  by  a  temporary 
abandonment  of  possession  by  the  donor  in 
favour  of  the  transferee  and  the  attornment  of 
tenants  to  the  transferee  is  a  sufficient  delivery 
of  seisin  to  make  the  gift  valid  urder  the 
Mahomedan  law.  The  fact  that  during  the  : 
abandonment  of  possession,  a  portion  of  the 
donor's  moveable  property  remains  on  the  pre- 
mises, and  that  the  donor,  after  a  temporary 
•  absence,  continues  to  reside  in  the  same,  does  not 
render  the  transfer  of  possession  inoperative. 
Shaik  Ibrahim  v.  Shaik  Svkman,  I.  L.  B,  9  Bom. 
146,  followed.     It  was  within  the  discretion  of  the 
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lower  Court  to  allow  separate  costs  to  the  1st 
defendant  and  her  minor  children.  But  only  one 
set  of  costs  was  allowed  in  the  appeal.  KIhaveb 
Sultan  v.   Rukhia  Sultan  (1905) 

I.  Ii.  B.  29  Bom.  468 
42 Grant,  construc- 
tion of — Holdings,  which  an  Inamdar  acquires  by 
purchase  from  a  kadim  occupant  or  by  lapse  of  prior 
occupancies  distinguished  from  the  rights,  which  he 
obtains  directly  from  the  grant  itself.  A  grant  which 
purports  to  be  a  grant  only  of  the  Royal  share  of 
the  revenue  given  in  commutation  of  cash  thereto- 
fore payable  as  a  palanquin  allowance,  must  be 
construed  strictly  in  favour  of  the  Crown,  and  is 
prima  facie  a  grant  only  of  the  revenue.  Balvant 
Ramchandba    v.    Secretary     op   State     (1905) 

I.  Ii.  R.  29  Bom.  480 


43. 


Re-grant     after 


confiscation — Exception    of    Maliahs  in    re-grant — 
Gonstruction  of  exception — Title  by  adverse   posses- 
sion— Estoppel — Maliahs     treated    erroneously     by 
Gourt  of  Wards  as  part  of  zamindari  and  acquies- 
cence by  officers  of  Government — Evidence  Act  (/  of 
1872),   s.   115.     Prior  to   1799   the   zamindari   of 
Parlakimedi  included  certain  tracts  of   forest  land 
called  Maliahs,  which  were  held  by  Bissoyees  or 
local    chiefs  on  service  tenures  in  respect  of  which 
they  paid  to  the  zamindar  a  sum  as  kattubadi  or 
quit-rent ;  their  duties  being,  inter  alia,  to  keep  up 
an  establishment  of  guards  at  certain  thanas  for 
police  purposes.     Besides  the  Maliahs  they  held 
other  lands  which  they  occupied  and  cultivated 
for  their  own  support.     In  consequence  of  a  rebel- 
lion in  1799  in  which  the  then  zamindar  took  part, 
the  Government,  by  a  proclamation  issued  in  18(K>, 
declared  that  the  zamindari  was  confiscated  ;  and 
that  "  the  Bissoyees  "  were  henceforward  to  pay 
their  revenue  directly  to  the  Collector  and  to  be 
for  ever  under  the  Company's  immediate  authority  ; 
but  that  they  would  in  due  course  restore  the  eon 
of  the  zamindar  "  to  the  lands  of  his  ancestors  with 
the  exception  of  those  now  held  by  the  Bissoyees, 
which   are   hereby   declared   separated   from   the 
zamindari  for  ever."     This  restoration  was  made  in 
1803,  after  the  death  of  the  rebellious  zamindar, 
to  his  son.       What  was   excepted  from  that  re- 
grant  and  from  the  assessment  that  formed  the 
condition  of  the  re-grant  was  variously  described 
as  "  the  lands  held  by  the  Bissoyees,"  "  the  posses- 
sions of  the  Bissoyees,"  and  "  all  lands  or  russums 
or  fees  heretofore  appropriated  to  the  support  of 
police  establishments."     In  a  suit  against  the  Gov- 
ernment by  the  zamindar  of  Parlakimedi  in  1894, 
claiming  proprietary  right  in,  and  possession  of, 
the  Maliahs  as  appertaining  to  the  zamindari : — 
Held,  that  the  proper  construction  of  the  exception 
was  that  it  included  the  Maliahs,  and  not  only 
the  lands  occupied  and  cultivated  by  the  Bissoyees, 
the  Maliahs  therefore  did  not  pass  under  the  le- 
grant,  but  remained  the  property  of  Government 
as  they  had  done  since  the  forfeiture.     In  1923^ 
the   Government  transferred  the  Bissoyees,   who 
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had  been  placed  in  1800  under  the  Collector,  to  the 
zaraindar,  and  directed  that  they  should  be  required 
to  pay  their  quit-rents  to  him-  Held,  that  the 
arrangement  conferred  no  proprietary  right  in  the 
Maliahs  upon  the  zamindar,  who  incurred  thereby 
no  liability  for  the  quit-rents  of  the  Bissoyees,  but 
had  only  to  account  for  what  he  succeeded  in  col- 
lecting. In  1835  certain  villagea  not  within  the 
Mnliahs  were  granted  to  the  zamindar  in  considera- 
tion of  his  undertaking  liability  for  the  quit-rents  of 
the  Bissoyees.  Held,  that  such  an  express  grant  ex- 
cluded the  inference  that  the  zamindar  obtained 
any  proprietary  right  in  the  Maliahs.  The  Courts 
beiow  had  concurred  in  holding  that  the  plaintiff 
had  not  proved  the  acquisition  of  a  title  against 
the  Government  by  adverse  possession  for  60  years, 
and  the  Judicial  Committee  upheld  that  decision. 
From  1861  to  1893,  in  consequence  of  the  disability 
or  incapacity  of  successive  zamindars,  the  zamindari 
\A'as  in  possession  of  the  Court  of  Wards  represented 
by  the  Collector  of  the  district,  and  the  Court  of 
Wards  erroneously  treated  the  Maliahs,  as  if  they 
belonged  to  the  zamindari,  worked  the  forests  in 
the  Maliahs  and  constructed  roads  through  them 
at  the  expense  of  the  zamindar ;  and  the  officers 
of  Government  under  the  same  mistake  acquiesced 
in  that  possession  and  encouraged  such  an  expendi- 
ture of  zamindari  funas  upon  the  Maliahs  as  seemed 
good  in  the  public  interest.  Hdd  (affirming  the 
decision  of  the  High  Court),  that  there  was  in  that 
conduct  no  such  representation  as  could  give  rise 
to  an  estoppel  which  would  prevent  the  defendant 
from  denying  the  plaintiff's  title.  GtOUEA  Chandba 
Gajapati  Nabayana  Deo  v.  Secretaby  of  Statjs 
FOR  India  (1905) 

X  Ii.  K.  28  Mad.  130 
B.C.  9  C.  W.  N.  553 

44,  . Khorposh  grant — Injunction 

— Minerals,  working  of — Suit  by  khorposhdar — 
Specific  Relief  Act  (/  of  1S77),  s.  52~Injunction, 
relief  hy^  when  to  he  grantedr— Sound  discretion — 
Presumption  as  to  tiUe  conveyed — Life-grarU — 
Vvdergr&und  rights — Right  to  rents — Reversion — 
Jungle-huri  lease — Right  of  lessee  to  minerals.  In 
the  absence  of  direct  evidence  of  its  terms  and 
failing  proof  of  territorial  or  family  custom  to 
the  contrary,  a  khorposh  grant  cannot  be  presumed 
to  be  of  greater  duration  than  for  the  lifetime  of 
the  grantee.  Such  a  grant  cannot,  moreover,  be 
presumed  to  be  more  than  a  grant  of  rents  and 
profits  and  does  not  carry  with  it  a  right  to  open 
mines  and  remove  minerals,  which  are  a  portion  of 
the  soil.  Previous  to  the  khorposh  grant  in  question 
in  this  case,  the  grantor  had  leased  away  the  surface 
rights  in  favour  of  one  G  and  subsequent  to  the 
grant  he  conveyed  the  underground  rights  to  one  C, 
who  meanwhile  had  purchased  the  surface  rights 
from  the  successors  in  title  of  0.  Held,  that  in 
this  case,  the  khorposhdar  being  entitled  neither  to 
the  minerals  nor  to  the  possession  of  the  surface,  the 
Courts  in  India  had  properly  refused  his  prayer 
-for  an  injunction  restraining  C  from  workim?  the 
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minerals.  His  rights  being  limited  to  the  receipt 
of  the  rents  reserved  under  xhe  lease  to  O  and  such 
other  rights,  if  any,  as  might  be  incident  to  the 
reversion  acquired  under  the  grant,  he  might 
possibly  be  entitled  to  damages  upon  proof  of 
injin-y  to  his  reversion  or  that  his  security  for  the 
rent  would  be  impaired.  But  there  was  no  case 
for  granting  an  injunction.  S.  52  of  the  Specific 
Relief  Act  places  the  grant  of  an  injunction  in  the 
sound  discretion  of  the  Court.  No  injunction 
ought,  in  the  exercise  of  sound  discretion,  to  be 
granted  where  far  more  injury  would  be  inflicted 
thereby  on  the  defendant  than  any  advantage 
accruing  to  the  plaintiff.  A  lessee  under  a  jungle- 
huri  lease  became  entitled  to  the  use  and  possession 
of  the  surface.  The  mineral  rights  remained  in  the 
owner.     Tituram  Mukerjee  v.  Cohen  (1905) 

9  C.  W.  N.  1073 


45. 


Dedication  of  land  for  pub- 


lic use — ImiuI  acquired  for  a  pr%lic  purpose — 
Collector'' &  auxird  of  compensation — Dispute  between 
rival  daimarUs — Elements  of  a  good  dedication  made 
to  the  public — Exclusive  and  continuous  user  by  the 
public  with  owner^s  knowledge — Burning  ghat — 
Meaning  of  term  '  gltat ' — Bengal  Municipal  Act 
{Bengal  Act  III  of  1884),  ss.  30,  S7,  98,  254, 
256,  347,  318.  An  exclusive  and  continuous  user 
by  the  public  with  the  owner's  knowledge  and 
acquiescence  for  the  prescription  period  will  raise 
the  presumption  Of  a  grant  or  dedication  to  the 
public.  Bessemer  v.  Jenkins^  56  Am.  Sp.  Rep.  26  ; 
Kennedy  v.  Cumberland,  57  Am,  Rep.  346;  and 
Boyce  v.  Kalbaugh,  28  Am.  Rep.  464,  referred  to. 
Where  a  dedication  is  implied  only,  the  question 
may  arise  whether  the  dedication  was  of  the  entire 
ownership  of  the  land  or  merely  of  the  right  of 
user.  Qrogan  v.  Hay  ward,  4  Fed.  Rep.  161 ; 
Bushndl  V.  Scott,  94  Am.  Dec.  555,  referred  to. 
To  constitute  a  valid  dedication  it  is  not  essential 
that  the  legal  title  should  yt&sa  from  the  owner. 
New  Orleans  v.  United  States,  10  Peters  662,  712, 
refeiTcd  to.  It  is  not  consistent  with  an  effectual 
dedication  that  the  owner  should  continue  to 
make  any  and  nil  uses  of  the  land,  which  do  not 
interfere  with  the  uses  for  which  it  is  dedicated. 
State  V.  Trask,  27  Am.  Dec.  554;  The  Vestry  of 
St.  Marj/,  Newington,  v.  Jacobs,  L.  R.  7  R.  B.  47  ; 
Joggamoni  Dasi  v.  Nilmoni  Ohosal,  I.  L.  R.  9 
Calc.  75,  referreci  to.  One  of  the  essential  elements 
of  a  good  de<lication  is  that  it  is  made  to  the  public 
that  it  be  irrevocable,  and  the  land  be  for  ever 
dedicated  for  the  designated  public  use.  Dawes  v. 
Hawkins,  8  C.  B.  N.  S.  848 ;  San  Francisco  v. 
Cananan,  42  Calif.  541,  referred  to.  Land 
dedicated  for  cemeteries,  if  subsequently  aban- 
doned, will  revert  to  the  dedicator  or  his  heirs. 
Campbell  v.  City  of  Kansas,  10  L.  R.  A.  593  ; 
New  Ark  v.  Watson,  94  L.  R.  A.  843;  Board  of 
Commissioners  v.  Young,  8  C.  C.  A.  27  :  L.  C.  59, 
Fed.  Rep.  96 ;  Board  of  Education  v.  Edson,  9S 
Am.  Dec.  114;  Quinn  v.  Leathern,  App.  Cas.  495, 
506,  referred  to.     Manmatha  Nath  Mitter  v.  Secre- 
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iari/  of  State  for  India  in  Council,  I.  L.  B.  25 
Calc.  194  :  s.c.  L.  R.  24  I.  A.  177,  distinguished. 
The  following  English  cases  are  authorities  on  the 
question  of  the  principle  of  valuation  of  land  subject 
to  restrictions  to  use.  Hilcoat  v.  Archbishop  of 
Canterbury,  10  C.  B.  327;  Stebbing  v.  Metropoli- 
tan Board  of  Worlcs,  L.  R.  6  Q.  B.  37;  City  and 
South  Railway  Co.  v.  St.  Mary,  Woolnoth,  18  T.  L. 
R.  612  :  s.c.  19  T.  L.  R.  363.  The  foDowing  English 
cases  were  referred  to  where  the  question  raised 
was  as  to  the  principle  upon  which  compensation, 
when  awarded  for  land  subject  to  restriction  as  to 
use,  had  to  be  apportioned  amongst  persons  in- 
terested in  the  property :  Campbell  v.  Mayor  and 
'Corporation  of  Liverpool,  L.  R.  9  Eq.  579  ;  Ex  parte 
Rector  of  Liverpool,  L.  R.  11  Eq.  15  ;  and  Ex  parte 
Rector  of  St.  Martin's,  Birmingham,  L.  R.  11  Eq. 
23.  Under  s.  30  of  the  Bengal  Municipal  Act  the 
term  '  ghat '  does  not  include  a  burning  ground. 
Chairman  of  the  Naihaty  Municipality  v.  Kishory 
Lai  Qoswami,  I.  L.  R.  13  Calc.  171  ;  Modhu  Sudan 
Kundu  V.  Promoda  Nath  Roy,  I.  L.  R.  20  Gale.  732, 
referred  to.  Chaibiman  of  the  Howrah  Muni- 
-ciPALiTY  V.  Khetra  Khishna  Mitteb  (1906) 

I.  li.  B.  33  Gale.  1290 
s.c.  10  C.  W.  N.  1044 


46. 


-  Absolute  grant  to  -wido^v- 


Men^ion,  of  a  person  as  heir  of  grantee  confers  no 
interest  on  such  'person.  Where  a  deed  of  grant  to 
a  widow  recites  that  she  has  no  other  heirs  than 
her  daughter  and  that  the  lands  shall  belong  to 
such  daughter  at  her  death,  the  grant  is  not  to  be 
construed  as  a  grant  to  the  widow  and  her  daughter. 
The  grant  is  absolute  and  to  the  widow  alone,  the 
daughter  taking  no  interest  under  it.  Rengasam  r 
Naiken  v.  Gangammal  (1905) 

I.  L.  R.  29  Mad.  300 


47. 


Grant     of    village    "  with 


wells,  tanks,  and  waters,"  effect  of— Irriga- 
tion works,  rights  of  Government  in — Proprietary 
right  not  proved  by  contribution  of  customary  labour. 
A  grant  of  village  "  with  all  wells,  tanks,  and 
waters"  within  the  boundaries  will  not  pass 
to  the  grantee  an  artificial  water-course  then 
existing,  which  irrigated  the  village  granted  and 
other  lands.  Subsequent  contribution  of  labour 
by  the  grantee  for  clearing  the  channel  will  not 
be  evidence  of  proprietary  right  as  such  labour 
is  customary  and  may  be  enforced  under  Madras 
Act  I  of  1858.  The  ruhng  power  in  India  had 
from  the  earliest  times  the  conservation  and  control 
of  works  of  irrigation,  and  Government  has 
accordingly  the  right  to  carry  out  repairs  and 
improvements  in  the  irrigation  works  belonging 
to  it,  provided  that  in  doing  so  it  does  not  diminish 
materially  the  supply  of  water  to  which  others 
may  be  entitled.  Ambai^vana  Pandaba  San- 
NATHi  V.  The  Secretary  of  State  fou  India 
(1905)        .         .         .        I.  Ii.  R.  28  Mad.  589 

48.  . — — Regulation  XIX 

of  1793~Act  XI  of  1859~Sak— Encumbrance— 
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Liability  to  pay  rent.  Some  years  before 
the  acquisition  of  the  Dewani  by  the  East 
India  Company,  the  zamindar  made  rent-free 
grant  of  village  P  to  one  D.  Since  then  D,  and 
after  him  his  heirs,  continued  in  possession  of 
the  village,  until  the  institution  of  this  suit.  After 
the  acquisition,  the  Company  made  an  assessment  o| 
the  lands  in  the  Bengal  Province,  and  village  P  was 
then,  and  again  at  the  time  oi  the  Permanent 
Settlement,  assessed  at  sicca  R80,  which  assess- 
ment was  accepted  by  the  zamindar,  and  he  and  his 
heirs  continued  to  pay  the  assessed  amount.  In  the 
year  1900  the  zamindar  made  default  in  payment 
of  the  revenue  for  the  September  kist,  and  the 
village  was  sold  under  the  provisions  of  Act  XI  of 
1859.  The  purchaser  instituted  a  suit  for  recovery 
of  possession  or  for  assessment  of  rent  and  mesne 
profits.  Held,  that  the  right  created  under  the 
grant  was  an  encumbrance,  which  existed  from 
before  the  time  of  the  Permanent  Settlement ;  but 
the  plaintiff  could  not  be  affected  by  the  laches  of 
the  defaulter  or  his  predecessors  ;  he  was  entitled  to 
hold  the  estate  in  the  same  condition  as  it  was  at 
the  time  of  the  Permanent  Settlement,  when  the 
revenue  was  assessed  at  sicca  R80  and  to  recover 
that  amount  with  cesses  from  the  defendants. 
Held,  further,  that  s.  37  of  Act  XJ  of  1859  does  not 
avoid  encumbrances  of  every  kind  nor  does  it  allow 
the  purchaser  to  assess  rent  at  a  rate  higher  than 
that  paid  before  the  Permanent  Settlement ;  the 
rent  is  not  enhancible  according  to  the  law  now  in 
force,  as  the  land  must  be  considered  to  be  com- 
prised in  a  tenure  existing  from  before  the  time  of 
the  Permanent  Settlement.  Hurryhur  Moo- 
khopadhya  y.  Madhub  Chunder  Baboo,  14  Moo. 
I.  A.  152,  referred  to.  Brindaban  Behari  Lai, 
V.  Bhowani  Sahai  (1908)    I.  L.  R.  35  Calc.  931 

49.  ~ Grant  by  Govern- 

fnent  of  the  revenue  of  a  village  as  a  unit  of 
assessment — Cultivation  by  grantee  of  uncultivated 
or  unassessed  land — Grantee  can  do  so  and  profit 
thereby.  Held,  that  when  Government  grants  the 
revenue  of  a  village  considered  as  a  unit  of 
assessment,  and  in  course  of  time  the  grantee  is 
able  to  bring  under  cultivation  land  which  had 
previously  been  uncultivated  or  even  unassessed, 
it  is  open  to  him  under  the  grant  to  do  so  and  to 
profit  by  the  new  cultivation.  Balvant  Ram- 
chandba  v.  Secbetary  of  State  (1908) 

I.  Ii.  B.  32  Bom.  432 

50. Grant   of  land   in    Secun- 

derabad  Cantonment — Grant  to  founders  of 
Parsi  Tower  of  Silence — Documents  by  Hyderabad 
State  and  by  Officer  Commanding  Hyderabad  Subsi- 
diary  Force  Controlling  Cantonment — Proof  of  title — 
Suit — Encroachment — Parai  community — Evidence 
of  conduct  of  founders  subsequent  to  acquisition 
of  land.  In  a  suit,  in  which  the  parties  were 
the  members  of  the  Parsi  community  at  Secundera- 
bad,  the  plaintiffs  claimed  the  exclusive  right 
to  certain  land  in  the  cantonment,  on  which 
stood  a  Parsi  Tower  of  Silence,  as  descendants  and 

7  B  2 
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representatives  in  title  of  the  original  founders,  by 
whom  they  alleged  the  Tower  had  been  erected 
after  the  land  had,  on  the  application  of  the  foun- 
ders, been  granted  to  them  in  1837  by  the  Hydera- 
bad Government.  The  defence  was  that  the  grant 
relied  on  by  the  plaintiffs  was  a  forgery,  and  that 
the  real  grant  had  been  made  by  the  Officer  Com- 
manding the  Hyderabad  Subsidiary  I'orce  in  1838, 
not  to  the  predecessors  in  title  of  the  plaintiffs 
personally,  but  to,  and  for  the  benefit  of,  the  whole 
Parsi  community.  Held,  that  the  documentary 
evidence  supported  the  plaintiff's  title.  The 
document,  on  which  they  relied  (which  was  held 
to  be  genuine),  was  issued  by  an  Officer  of  the 
Hyderabad  State,  and  purported  to  express  a  trans- 
action, by  which  the  State  had  assented  to  the 
grant  of  the  land  to  the  t^^  o  founders  by  name,  and 
directed  possession  of  it  to  be  delivered  to  them. 
That  relied  on  by  the  defendants  (which  had  also 
been  applied  for  and  obtained  by  the  founders) 
was  a  document  issued  by  order  of  the  Military 
authorities,  nho  could  not  be  held  empowered  to 
alienate  in  perpetuity  land  forming  part  of  the 
Cantonment  for  a  purpose  wholly  inconsistent  with 
military  requirements.  It  was,  moreover,  not  a 
grant,  but  a  document  giving  permission  to  use  the 
land,  already  conveyed,  for  the  particular  purpose 
of  a  Tower  of  Silence  and  to  enclose  the  land, 
matters  obviously  within  the  discretion  of  the 
Commanding  Officer  as  possibly  affecting  the  con- 
venient occupation  of  the  cantonment.  The  effect 
of  the  two  documents  was  to  show  a  good  title  in  the 
founders  and  not  in  the  Parsi  community.  That 
view  was  confirmed  by  the  fact  that  the  founders 
admittedly  enclosed  the  land  and  erected  a  Tow  er  of 
Silence  on  it  at  their  own  expense  ;  that  they  erected 
a  FiVe  Temple  in  connexion  with  it  on  land  acijuired 
by  private  purchase,  and  that  the  evidence  showed 
that  the  ]jossession,  management  and  control  of  the 
Tower  of  Silence  and  of  the  land,  on  which  it  stood, 
were  in  the  founders,  who  for  ruany  years  afterward 
bore  the  whole  expenses  of  the  establishment  and 
all  costs  of  maintenance  and  re))air  ;  and  that  in  the 
early  years  after  the  acijuisition  of  the  land  and 
erection  of  the  Tower  (the  events  of  which  were 
more  important  than  those  in  later  years  when  the 
circumstances  of  the  parties  had  somewhat  changed) 
the  priests  referred  s\ich  difficulties  and  (luestions  as 
arose  for  the  orders  of  the  founders  and  obeyed  those 
orders.  Pepionji  Jivanji  r.  Shapukjt  Kdul.ti 
rmyoY  (IfiOS)  .  I.  L.  R.  35  Calc.  478 

B.C.  L.  R.  35  I.  A.  79 
12  C.  W.  N.  465 


51. 


Forfeiture — Inheritance —  Whe- 


ther the  v.ordfi  of  inheritcnice  contained,  in  thx  grant 
created  an  ahsolute  estate  in  favour  of  the  qrantee — 
Re-enlrijf  right  of — Breach  of  reMriction  ag^in.'it 
voluntary  alienation,  effect  of.  ^4  by  a  dee^I  granted 
a  miras  taluq  to  his  daughter  B.  I'he  demise  was 
to  her  for  life,  on  her  death  to  her  son,  if  she 
adopted  one,  for  life  ;  on  his  death  **  to  his  sons, 
grandsons,  etc.,"  by    right  of  inheritance    in    the 
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male  line  :  without  any  power  of  disposing  of  the 
property  at  will,  by  gift,  sale,  etc.  If  the  grantee 
did  not  adopt  a  son,  or  if  she  adopted,  and  the  son 
died  w  ithout  a  son,  grandson,  etc.,  the  property  was 
to  revert  to  the  grantor  or  to  his  representative.  It 
was  also  provided  that  '*  the  said  property  cannot 
be  attached  or  sold  for  any  debt  incurred  by  you 
or  your  adopted  son  or  grandson,  etc.  If  it  be 
attached  or  sold,  the  grant  w  ill  at  once  become  null 
and  void,  and  the  property  w  ill  come  into  hhas 
possession  of  me  or  my  representatives."  B  adopted 
a  son  C  and  subsequently  made  a  gift  of  the  land  to 
him  by  a  deed.  Upon  a  suit  by  the  grantor's  son 
against  B  and  C  for  recovery  of  possession  of  the 
land  on  the  ground  that  the  conveyance  operated 
as  a  forfeiture  : — Held,  that  although  the  aliena- 
tion by  B  to  C,  being  directly  contrary  to  the  provi- 
sions  of  the  grant,  was  baa  in  law,  yet,  inasmuch  as 
the  breach  of  the  provisions  did  not  operate  as  a 
forfeiture,  the  plaintiff  was  not  entitled  to  a  decree 
for  khas  posscFsion.  Diiaraki  Kanta  Lahiri  r. 
SiBA  SuND.^Ki    Dew  (1908) 

I.  L.  R.  35  Calc.  1069 


2.  POWER  TO  GRANT. 

1. Qrant    of    rent-free  tenure 

— Jaghirs — Power  before  Permanent  Settlement. 
A  zamindar  had  no  power  before  the  Permanent 
Settlement  to  grant  a  rent-free  tenure,  or  a  tenure  at 
a  less  rent  than  the  share  of  the  produce  payable  to 
Government  for  revenue  ;  nor  had  he  power  to  grant 
jaghirs.     Nilmoney  Singh  v.  Government 

6  W.  R.  121 


2. 


8.0.  on  appeal  to  Privy  Council  18  W.  R.  321 
Grant    of  land     rent-free — 


Beng.  Reg.  XIX  of  1793,  ^  10—Req.  XLI  of  1795, 
8.  10— Ad  XVIII  of  1873,  as.  30,  95— Act  XIX 
of  1873,  f.  79.  The  plaintiff  in  this  suit  claimed  the 
po88es.sion  of  ccrta.in  land  in  virtue  of  a  grant  thereof 
to  him,  not  merely  of  the  proprietary  right  in  such 
land,  but  of  the  rents  of  the  same  undiminished  by 
the  payment  of  the  revenue  assessed  thereon,  which 
the  grantor  took  upon  himself  to  pay.  Heldf  by 
Stuart,  C.J.,  Pearson,  J.,  and  Old  field,  J., 
that  the  grant  was  null  and  void  and  liable  to  re- 
sumption, w  ith  reference  to  s.  10  of  Regulation  XIX 
of  179'i,  and  Regulation  XLI  of  1795,  and  s.  30  of 
Act  XVIII  of  1873,  and  s.  79  of  Act  XIX  of  1873. 
Per  Spankie,  J. — That  the  question  whether  the 
grant  was  null  and  void  with  reference  to  those 
Regulations  and  Acts  did  not  arise,  as  the  grant, 
on  the  facts  found  by  the  Ck)urt  below,  was 
not  one  within  the  terms  of  those  Regulations. 
Jagannath  Panday  v.  Prao  Singh 

I.  L.  R.  2  All.  545 


3. 


Beng.   Reg.  XIX 


of  1793,  8.  10— Act  XVIII  of  1873,  88.  30,  95  (c)- 
Acl  XIX  of  1873,  ss.  79,  241  (h).     The  plaintiffs  in 
this  suit,  zamindars  of  a  certain  village,  sued  for  the 
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possession  of  certain  land  in  such  village,  alleging 
that  it  had  been  assigned  to  a  predecessor  of  the 
defendant  to  hold  so  long  as  he  and  his  successor 
continued  to  perform  the  duties  of  village  watch- 
man, and  the  defendant  had  ceased  to  perform 
those  duties  and  was  holding  as  a  trespasser.  The 
defendants  set  up  as  a  defence  to  the  suit  that  he 
and  his  predecessors  had  held  the  land  rent-free  for 
tv/o  hundred  years,  and  that  he  held  it  as  a  proprie- 
tor. Heldf  that  such  assignment  was  not  a  grant 
within  the  meaning  of  Regulation  XIX  of  1793. 
PuRAN  Mal  v.  Padma        .     I.  L.  R.  2  All.  732 


4. 


Reg.     XIX      of 


1793,  s.  10 — Grant  for  pvhlic  purposes — Rent — 
Revenue.  A  zamindar  in  1830  granted  rent-free  22 
bighas  of  land  out  of  his  zamindari  to  A,  who  was 
to  make  a  tank,  the  use  of  which  was  to  be  devoted 
to  the  public.  In  February  1862,  a  successor  to 
the  grantor  in  the  zamindari  sought  to  resume  the 
land,  on  the  ground  that  the  original  "  rent-free  " 
grant  was  null  and  void,  it  having  been  made  with- 
out the  sanction  of  Government.  Held,  per  Norman, 
Pundit,  and  Levinge,  J  J.  (Trevor  and  Loch,  J  J., 
dissenting),  that  such  a  grant  was  valid.  It  was 
not  within  the  meaning  of  Regulation  XIX  of 
1893,  s.  10.  "  Rent  to  the  zamindar  "  and 
"  Revenue  of  Government  "  distinguished.      Pizi- 

RUDDIN    V.    MaDHUSUDAN  PaL  ChOWDHRY 

B.  L.  R.  Sup.  Vol.  75  :  2  W.  R.  15 

Overruling  Htjreenarain  Gossain  v.  Shumbhoo- 

NATH  MUNDLE        ....  1  "W.  R.  6 


5. 


Beng.  Reg.    XIX 


of  1793,  s.  10 — Resumption — Rent — Revenue.  Held, 
per  Peacock,  C.J.,  and  L.  S.  Jackson  and  Mac- 
PHERSON,  J  J.  (Bayley,  Norman,  and  Seton-Karr, 
J  J.,  dissenting),  that  the  words  "  exempt  from 
revenue  "  in  s.  10,  Regulation  XIX  of  1793,  refer 
only  to  grants  free  from  the  payment  of  revenue 
to  Government,  and  do  not  include  grants  or  leases 
by  a  zamindar  exempt  from  the  payment  of  rent. 
Therefore  a  rent-free  grant  made  by  a  zamindar, 
and  a  fortiori  onehy  a,  mourasi  ijaradar,  of  a  spe- 
cified portion  of  land  after  a  Permanent  Settlement 
of  the  estate  to  which  it  belongs,  is  valid  as  against 
the  grantor  and  his  heirs  or  against  a  purchaser 
of  the  estate  by  private  sale,  ami  is  not  liable  to  be 
resumed  under  that  section.  Held,  per  Bayley, 
Norman,  and  Seton-Karr,  JJ.,  contra.  Mahomed 
Akil  v.  Asadunnissa  Bibi.  Muttylall  Sen 
Gwyal  v.  Deshkar  Roy 

B.  Ii.  R.  Sup.  Vol.  774  :  9  W.  R.  1 

6. Effect     of     grant     against 

auction  purchaser.  A  certain  quantity  of  seer 
land  was  given  by  a  Mahomedan  zamindar  to  his 
daughter,  on  the  occasion  of  her  marriage,  to  be 
held  by  her  as  seer, — that  is  to  say,  free  from  pay- 
ment of  rent,  but  not  free  from  payment  of  revenue. 
Held,  that  a  zamindar  was  competent  to  make  such 
grant,  and  his  act  is  binding  on  the  aucf!on-pur- 
■  chaser,  whose  right  is  only  to  receive  the  revenue 
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2.  POWER  TO  GRANT— con^. 

rate  from  the  grantee.  Ahmud  Oollah  v.  Mithoo 
Lall 3  Agra  186 

7.  Grant  for    public  purposes 

— Liability  to  assessment  of  rent.  A  grant  for  a 
road  used  annually  for  the  Rath  Jattra  is  valid  and 
not  assessable  with  rent,  the  grant  being  for  a  pub- 
lic purpose.  Hureenarain  Gossain  v.  Shtjmbhoo 
Nath  Mundul     ....  1  W.  R.  6 


8. 


Ta7ik         granted 


subsequent  to  1 790.  A  tank  granted  subsequently  to 
1790  is  liable  to  resumption  in  the  absence  of  proof 
of  its  having  been  either  the  condition  of  the  grant 
or  the  intention  of  the  grantor  that  the  tank  should 
be  a  public  benefit.  Such  a  case  does  not  come 
within  the  ruling  of  the  Full  Bench  in  Piziruddin  v. 
Mudhusoodun  Pal  Chowdhry,  B.  L.  R.  Sup.  Vol. 
75.     JuDOONATH  Sircar  v.   Bonomalee    Mitter 

2  W.  R.  295 

Chqnder    Kant    Chuckerbittty    v.    Bunkoo 
Beharee  Chunder     ...      3  W.  R.  177 


9. 


Supply    of  water 


to  villagers  from  wells  to  he  du^ — Building  temples 
— Power  to  resume  and  assess  grant.  Where  the 
manager  of  a  coal  company  had  allo\Aed  persons  to 
settle  on  the  lands  of  the  company,  on  conditions 
about  which  a  dispute  arose,  and  the  company 
sought  to  assess  the  land  with  rent,  and  the  tenants 
claimed  to  hold  it  rent-free : — Held,  by  the  High 
Court,  that,  in  the  case  of  one  plot  on  which  the 
tenant  had  agreed  to  dig  m  ells  and  had  done  so, 
the  water  Avhich  the  villagers  on  the  company's 
estate  drew  from  the  said  wells  was  in  the  nature  of  a 
fair  consideration  for  the  land  ;  and  that,  though 
the  land  was  assessable  A\ith  rent,  the  company- 
could  not  assess  it  so  long  as  the  villagers  were  sup- 
plied with  water.  In  regard  to  another  plot,  how- 
ever, in  which  some  temples  had  been  erected : — 
Held,  that  the  temples  did  not  in  any  way  further  the 
objects  of  the  company,  and  could  not  be  treated 
as  fair  consideration,  and  that  the  company  could 
assess  the  plot.  Bengal  Coal  Company  v. 
HuRDYAL  Marwaree         .         .     25  W.  R.  246 


10. 


-Hereditary  grant,  presump- 


tion of — Allowance — Lon^g  enjoyment — Title — Bom, 
Reg.  V  of  1827,  s.  1.  Where  the  plaintiff's  ances- 
tors had  enjoyed  an  allowance  during  four  successive 
generations  for  a  period  extending  over  more  than  a 
century,  the  legal  presumption,  in  the  absence  of  the 
original  grant,  is  that  such  grant  \\  as  hereditary. 
The  allowance  having  been  continued  by  the 
British  Government  to  the  plaintiff's  grandfather, 
for  the  same  reason  for  which  a  village  (admitted 
to  be  held  on  hereditar}^  tenure)  had  been  con- 
tinued, and  having  been  paid  to  the  plaintiff's 
grandfather  up  to  his  decease  and  afterwards,  as  a 
matter  of  course,  to  the  plaintiff's  father,  it  was 
held  that  the  enjoyment  of  the  plaintiff's  grand- 
father and  father  was  proprietary  enjoyment ; 
and  as  this  enjoyment  had  continued  uninter- 
ruptedly for  more  than  thirty  years,  that,  under 
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Regulation  V  of  1827,  s.    1,  a  statutory  and  inde- 
feasible title  to  the  allowance  had  been  acquired. 

DeSAI    KALYAimAYA    HUKAMATRAYA    V.     GOVERN- 
MENT OF  Bombay  .  5  Bom.  A.  C.  1 


11. 


Hereditary  charitable  grant 


— Allowance  for  temple — Bom.  Reg.  V  of  1827,  s.  1. 
Where  a  charitable  grant  in  connection  with  a 
temple  was  proved  to  have  been  enjoyed  by  the  in- 
cumbent and  those  under  whom  he  held  in  regular 
succession  for  more  than  thirty  years,  it  was  held 
that  the  grantee  had  acquired  a  right  of  property  in  it 
under  Regulation  V  of  1827,  s.  1.  Per  Warden,  J. — 
Independently  of  the  origin  or  nature  of  the  grant. 
Per  GiBBS,  J. — In  the  absence  of  it  being  shown  to 
have  been  a  personal  grant,  and  by  the  conduct  of 
Government  in  paying  to  the  several  generations  in 
succession.  Collector  of  Kheda  v.  Harishankur 
TiKAM   ....  5  Bom.  A.  C.    23 


12. 


Grant  by  widow  for  reli- 


gious benefit  of  husband — Power  of  successors 
to  resume  grant.  Where  two  widows  of  a  zamin- 
dar  granted  a  small  portion  of  the  zamindari  to 
a  Brahman  who  had  been  brought  up  by  them  with  a 
view  that  he  should  perform  the  funeral  and  annual 
ceremonies  of  their  deceased  husband  : — Held,  that 
the  grant  was  not  vltra  vires,  and  could  not  be  re- 
sumed by  the  zamindar's  successor.  Laksh- 
MiNARAYANA  V.  Dasu    .      I.  L.  R.  11  Mad.  288 


13. 


Invalidity    of     grant     or 


covenant  by  grantor,  in  favour  of  persons 
unborn,  upon  a  condition  w^hich  may  never 
arise — Restraint  upon  grantor's  own  power  of 
alienating — Hindu  law.  A  Hindu  owner  cannot 
make  a  conditional  grant  of  a  future  interest  in  pro- 
perty in  favour  of  persons  unborn,  m  ho  may  happen 
at  a  future  time  to  be  the  living  descendants  of  the 
grantees  named,  to  take  e£Fect  upon  the  occurrence 
of  an  event  which  may  never  occur.  That  he  would 
thereby  impose  a  restraint  contrary  to  the  principles 
of  Hindu  law,  upon  his  ovra  power  of  alienating  his 
estate,  discharged  of  such  future  interest,  is  a  reason 
for  the  invalidity  of  such  a  grant.  The  purpose  was 
to  oblige  the  grantor  and  his  successors  in  a  Raj 
estate  to  give  in  some  waj-  or  other  maint<?nance  to 
all  the  descendants  of  four  persons  living  at  the  date 
of  the  grant,  by  declaring  that,  on  the  failure  of  the 
Raja  of  the  day  at  any  future  time  to  maintain  such 
descendants,  the  latter  were  to  have  an  immediate 
right  to  four  of  the  Raj  villages.  This  might  be 
regarded  as  importing  a  present  assignment  to  per- 
sons not  yet  in  existence,  subject  to  a  suspensive 
condition,  which  might  prevent  its  ever  taking  effect; 
or  it  might  be  regarded  as  a  covenant  intended  to 
run  with  the  Raj  estate,  in  favour  of  non-existing 
covenantees,  to  give  the  villages  to  them  in  the 
event  specified.  Held,  that  in  either  view  it  was 
equally  ineffectual.  Chandt  Chitrn  Bartta  v. 
SiDHESWARi  Debi    .         .      I.  Ii.  B,.  16  Calc.  71 

L.  R.  15  LA.  149 

14.  Grant  of    building-sites  by 

Tah8i][daj*r--:-Doril'^a.«/  rules — Appeal  to    Divisional 
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officer—Failure  to  reverse  grant— Validity  of  gratit^ 
By  the  darkhast  rules,  as  amended  in  1894,  an 
appeal  is  provided  to  a  Divisional  ofl&cer  from 
the  orders  of  a  Tahsildar  in  respect  of  grants  of 
building-sites.  A  Tahsildar  passed  an  order 
granting  an  application  for  a  building-site  and  an 
appeal  was  preferred  therefrom  to  the  Sub-Collector 
(the  Divisional  officer).  This  officer  apparently 
referred  the  appeal  to  the  Collector,  who  passed 
an  order  annulling  the  grant.  The  Collector's 
order  was  .sent  to  the  Divisional  officer,  who 
communicated  it  to  the  Tahsildar.  On  a  suit  being 
instituted  bv  the  applicant  for  a  declaration  of  his 
title  to  the  land : — Held,  that  he  had  acquired  a 
good  title.  The  appeal  lay  to  the  Sub-Collector, 
who  had  exercised  no  discretion  with  reference  to 
the  question  which  came  before  him  on  appeal.  He 
had  not  dealt  with  the  appeal,  or  made  any  order 
thereon.  No  authority  had  been  cited  to  show  that» 
in  matters  not  dealt  with  by  the  regulations,  the 
Collector  has  a  revisional  power  similar  to  that 
given  to  him  by  the  regulations  in  matters  dealt 
with  therein,  and  that  the  Collector's  order  on 
appeal  to  the  Sub-Collector  ought  to  be  regarded  as 
an  order  made  by  the  Collector  in  the  legal  exercise 
of  his  revisional  powers.  The  result  was  that  the 
order  of  the  Tahsildar  granting  the  title  had  not 
been  legally  set  aside,  and  the  plaintiff  had  acquired 
a  good  title  by  virtue  of  the  grant  duly  made  by 
the  Tahsildar.  Sappani  Asari  v.  Collector  op 
CoiMBATOBE  (1903)         .      I.  L.  R.  26  Mad.  742 

3.  GRANTS  FOR  MAINTENANCE. 

1. Nature  of  tenure— Resump- 
tion and  assessment  of  lajids.  In  a  suit  for  assess- 
ment of  rent  on  certain  villages  the  defendant  ad- 
mitted that  the  villages  formerly  belonged  to  the 
plaintiff's  predecessor,  but  were  given  over  to  themi 
for  their  maintenance.  Held,  that  under  these 
circumstances  the  defendant's  tenancy  was  a  mere- 
tenancy-at-will  which  the  plaintiff's  predecessor 
had  a  right  to  determine  at  any  time.  Govern- 
BfENT  V.  Lall  Mohfn  Naijth    .'        .  2  Hay  136 

2. Grant  by  Raja  of  Pachete— 

Duration  and  effect  of  such  grants.  A  grant  by 
a  former  Raja  of  Pachete  of  a  pergunnah,  part  of  the 
zamindari  or  raj  of  Pachete,  to  a  member  of  his 
family,  held  to  be  a  grant  for  maintenance  only,  and 
resumption  was  decreed  to  the  Raja  in  possession. 
Semble  :  Grants  made  by  the  predecessor  of  the  Raja 
in  possession,  whether  in  fee  or  for  maintenance, 
enure  only  during  the  lifetime  of  the  grantor,  and 
are  not  binding  on  his  successor.  Qu(Bre  :  Whether 
the  zamindari  of  Pachete  constitutes  anindivisible 
estate  of  inheritance  and  as  such  inalienable. 
Anundlal  Sing  Deo  v.  Dheeraj  Gurrood  Nara- 
YAN  Deo        .        .        .         .6  Moo.  I.  A.  82 


3. 


Duration    of    maintenance 


grant — Power    of  zamindar  to    resuine  grant  for 
maintenance — Possession  of  successors    of   grantee. 
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Land  held  as  a  maintenance  grant  is  resumable  by 
the  zamindar  at  the  death  of  the  grantees,  whether  it 
is  in  the  hands  of  more  immediate,  or  in  those  of 
more  remote,  members  of  the  family  ;  the  nature  of 
such  a  grant  being  to  make  suitable  provision  for  the 
immediate  members,  while  it  prevents  the  zamindari 
from  being  completely  swallowed  up  by  continuous 
demands.  The  successors  of  such  grantee  paying 
rent  to  the  zamindar  cannot  be  regarded  as  hold- 
ing adversely  to  him.  Woodoyaditto  Deb  v. 
Makoond  Naeain  Aditto  Deb  .     22  W.  R.  225 


4. 


Charge       on    za- 


mindari. A  maintenance  grant,  claimed  to  be  here- 
ditary, held  to  be  for  life  only.  Lekraj  Roy  v.  Kun- 
hya  Singh,  I.  L.  B.  3  Calc.  210,  quoted.  A 
maintenance  grant  which  the  donor  directs  to  be 
paid  by  his  agent  out  of  the  revenues  of  a  certain 
zamindari  does  not  form  a  charge  on  that  zamin- 
dari. BiR  Chunder  Manickya  Bahadoor  v. 
IsHAN  Chund^r  Thakur  .         .     3  C.  L.  R.  417 


5. 


Value     of     land 


enhanced  by  irrigation.  Where  a  zamindar  granted 
to  his  mother,  in  lieu  of  maintenance,  two  villages, 
the  income  of  which,  upon  the  introduction  of 
irrigation,  was  greatly  enhanced  without  any  expen- 
diture or  labour  on  the  part  of  the  grantee  : — Held,  in 
a  suit  by  the  grantee  for  damages  against  parties 
claiming  to  have  been  put  in  possession  of  the  lands 
of  the  two  villages  by  the  successor  of  the  grantor, 
that  (i)  in  the  absence  of  express  words  to  the 
contrary,  the  grant  enured  for  the  grantee's  life  ; 
(ii)  that  as  the  provision  was  reasonable,  the  grant 
was  binding  on  the  successor  of  the  grantor  ;  (iii ) 
that  the  introduction  of  irrigation,  not  having  been 
contemplated  at  the  time  of  the  grant,  might  en- 
title the  present  zamindar  to  revise  and  re-adjust 
the  terms  of  the  grant,  but  was  no  ground  for  dis- 
possessing the  grantee.  Bhavanamma  v.  Rama- 
sAMi  .         .         .       I.  Ij.  B.  4  Mad.  193 


6. 


Presumption      of 


nature  of  grant  from  long  undisturbed  possession. 
Successive  enjoyment  for  three  generations,  without 
interference,  of  land  granted  by  a  zamindar  to  a 
member  of  his  family  in  lieu  of  maintenance  justi- 
fies the  presumption  that  the  original  grant  was 
intended  to  be  absolute.  Salur  Zamindar  v. 
Pedda  Paktr  Raju         .      I.  L.  R.  4  Mad.  371 


7.  - 


Babuana  property,  nature  of 

— Grant  for  maintenance — Poiver  of  grantee  to 
alienate — Kulachar  of  Darbhanga  Raj.  Babuana 
property  granted  in  accordance  Avith  the  kulachar 
or  family  custom  of  the  Darbhanga  Raj  is  property 
granted  to  the  junior  male  members  of  the  family 
to  be  enjoyed  by  them  in  lieu  of  money  maintenance 
subject  to  the  proprietary  rights  of  the  grantor  and 
his  ultimate  claim  as  reversioner  on  the  extinction 
of  the  grantee's  dependants  in  the  male  line.  The 
grantor  remains  responsible  for  the  payment  of  the 
Government  revenue  and  retains  his  position  as  the 
recorded  proprietor  of  the  property  assigned.    The 
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grantee  is  bound  to  pay  to  the  grantor  such  revenue 
which  the  latter  pays  into  the  Collectorate,  and  this 
obligation  can  be  enforced  by  suit.  The  grantee 
has  a  right  to  alienate  the  property  subject  only  to 
the  contingent  interest  of  the  grantor.  Rambswar 
Singh  v.  Jibendeb  Singh  (1905) 

I.  Ii.  R.  32  Calc.  688 
S.C.  9  C.  W.  N.  567 

4.  POWER  OF  ALIENATION  BY  GRANTEE. 

1.  Survivorship — Bights  of  widow 

• — Grant  by  Government  for  maintenance  of  family. 
The  laiids  of  three  brothers  having  been  confiscated, 
the  Government  afterwards  assigned  revenue-paying 
lands  for  the  benefit,  in  certain  proportions,  of  "the 
minor  son  of  the  eldest  brother,  also  of  the  widow, 
minor  son,  and  daughter  of  the  youngest  brother 
(both  these  brothers  being  then  deceased) ;  and 
the  second  brother,  who  survived,  was  put  into 
possession  of  a  proportionate  part  of  the  property. 
Held,  by  the  Privy  Council,  that  the  widow  of 
the  youngest  brother,  on  the  deaths  of  his  son  and 
daughter,  became  by  survivorship  sole  owner  of 
the  estate  so  assigned  for  their  and  her  ^benefit ; 
so  that  an  alienation  of  part,  if  made  by  her,  could 
not  be  set  aside  at  the  instance  of  the  second 
brother,  who  failed  to  show,  on  the  above  state 
of  things,  that  the  estate  was  heritable  property 
of  the  son,  as  whose  uncle  and  heir  he  claimed. 
Narpat  Singh  v.  Mahomed  Ali  Htjssain  Khan 

L  Ii.  R.  U  Calc.  1 

2.  -. Alienation    by    zamindar 

Validity  of,  against  his  successor.  A  giant  of  a 
portion  of  a  zamindari  by  the  zamindar  in  favour  of 
his  sister  cannot  operate  independently  of  her  claim 
to  mainteui  nee,  so  as  to  bind  his  successor,  though 
the  alienation  may  be  binding  as  against  the  grantor 
during  his  life.  Mala  vara  ya  Nayanar  v.  Oppay 
Ammal 1  Mad.  349 


3. 


Charge      in       favour       of 


stranger — Perpetual  annuity.  A  zamindar  has  no 
more  pow  er  to  charge  a  perpetual  annuity  in  favour 
of  a  stranger  on  the  income  of  the  zamindari  than  he 
has  to  alienate  the  corpus.  Naeayanoa  Devu  v. 
Harischandana  Devu      .         .         i  Mad.  455 

See  SuBBARAYFLU  Nayak  v.  Rama  Repdi 

1  Mad.  141 

4.  Grant  by  holder  of  appan- 
age— Lease  for  mining  purposes.  Though  the 
holder  of  a  younger  brother's  appanage  has  no 
power  of  complete  and  absolute  alienation  of  pro- 
perty, of  which  he  has  only  a  limited  tenure  for 
maintenance,  still  a  lease  granted  by  him  is  good 
as  between  him  and  the  grantee  and  those  claiming 
under  the  grantor,  at  least  during  the  grantor's  life. 
Mining  leases,  like  leases  for  building,  are  among 
those  which  the  regulations  particularly  favour  as 
being  in  their  nature  such  as  to  require  a  long  time 
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for  profitable  working.    Gordon,  Sttjart  &  Co.  v. 

TIK.4ITNEE  SCOLAS  KOWAEEE  .     W.  R.  1864,  370 


5. 


Grant  by  zamindar  of  estate 


for  maintenance —Pofto^  "  daioami  "  made  to  a 
lessee  hy  the  grantee  in  excess  of  his  estate  to  what 
extent   effectual,     from      circumstances — Suit     for 
possession — Limitation  Act(xV  of  1877),  Sch.II, 
Art.     91 — Suit     for     declaratory    decree — Specific 
Belief  Act  {I  of    1877),    s.    39— Adverse    posses- 
sion.     A   grant  of  a  village  for  maintenance    was 
made   by  a  zamindar  to   his   nephew,    operating 
only  for  life.     The  grantee  survived  the  grantor, 
and  by  ikramama  acknowledged   the    succeeding 
zamindar  to  be  entitled  to  the  village.     The  grantee 
had,  however,  already  executed  a  pottah,  described 
therein   as    permanent,    to    a   lessee.     The    latter 
obtained  possession,  and  from  him  aft«r  the  death  of 
the  original  grantee  for  life  the  zamindars  who  s^ic- 
ceeded  the  grantor  accepted  rent  at  the  rate  stipu- 
lated in  the  pottah,  and  did  not  disturb  his   posses- 
sion.    This  suit,  after  the  death  of  the  lessee,  claim- 
ed the  village  as  part  of  the  inherited  zamindari,  the 
defence  being  that  the  lease  was   perpetual.     Helfl, 
(i)  that  the  original  grant  not  having  extended  to 
more  than  the  life  of  the  grantee,  the  pottah  was 
void  as  against  the  successor  in  title  of  the  giantor, 
and  not  merely  voidable  after  the  grantee's  death. 
The  acceptance  of  rent  at  the  rate  in  the  pottah 
could  not  have  the  effect  of  confirming  it  in  ita 
entirety,  which,  according  to  the  construction  of 
the  High  Court,  would   have  been  for  a  permanent 
estate.    The  duration  of  the  pottah  could  not  exceed 
that  of  the  original  grant ;  nor  could  an  admission, 
taken  by  the  High  Court  to  have  been  that  the 
acceptance  of  rent  h<ui  confirmed  the  perm.anency 
of  the  lease,  preclude  the  claim  for  legal  rights, 
■even  supposing  that  admission  to  have  been  made. 
The  matter  in  contest  was  as  to  the  circumstances 
under  which  the  lessee  was  allowed  to  remain  in 
possession    and    their   legal    e  fleet.     And   on    the 
evidence,  the  lessee  had  been  allowed  to  i"eniain  as 
a    mokurari  tenant  for  his  life,     (ii)  The   suit   for 
possession    was  not  barred  under  article*  61  of  the 
Limitation  Act  (XV  of  1877)  on  the  ground  that  a 
decree  declaratory  of  title  to  have  the  pottah  can- 
celled might  have   been  sued  for  in  the  lessee's 
lifetime  under  s.  39  of  the  SpeciSc  Relief  Act,  1877. 
(iii)  The  possession  of  a  tenant  for  life  is  not  ren- 
dered adverse  uithin  the   meaning  of  Act  XV  of 
1877  by  a  notice  from  the  tenant  that  he  claims  to 
be  holding  on  a  perpetual  or  hereditary  tenure. 
Beni  Pershad  Koeri  v.  Dqdhnatr  Roy 

I.  Ii.  R.  27  Calc.  156 

Ii.  R.  26  I,  A.  216 

4  C.  W.  N.  274 

®.  Grant    from    person    w^ith 

only  temporary  inteveat- Failure  to  prove 
right  of  occujmncy.  In  a  suit  to  recover  possession 
of  debutt«r  land  where  plaintiff  relied  upon  a 
mourasi pottah  which  bal  been  granted  by,  or  with 


QTiANT-^contd. 

4.  POWER  OF  ALIENATION  BY  GRANTEE 

— conjcld' 

the  permission  of,  a  poojaree  no  longer  in  office,  the 
principal  defendant  claiming  under  a  lease  from  the 
existing  poojaree  : — Held,  that  plaintitT  could  not 
succeed,  in  the  absence  of  evidence  of  a  right  of 
occupancy,  under  s.  6,  Act  X  of  1 859,  and  his  title 
was  bad  as  based  upon  a  grant  from  a  person  who 
had  only  a  limited  or  temporary  interest  in  the 
land.  GooROO  Pershad  Roy  v.  Ram  Lochan 
Pauray  .         .         .         .        13  W.  R.  241 


7. 


Grant  by  military   authori- 


ties of  cantonment -land — Resumptioi.  hy  ^ot- 
ernment.  \\  here  Government  had  permitted  the 
military  authorities  to  use  certain  land  for  canton- 
ment purposes,  which  land  was  subsequently  re- 
sumed by  the  Government : — Held,  that  the  military 
authorities  had  no  power  to  make  a  grant  of  the  land 
given  for  military  purposes  for  a  period  longer  than 
the  land  would  remain  in  their  possession,  and  that 
no  term  of  limitation  had  expired  to  bar  the  ordi- 
nary right  of  Government  as  a  landlord  to  demand 
rent.     Ramchand  v.  Collector  of  Mik/apore 

3  Agra  7 

6.  RESUMPTION    OR  REVOCATION  OF 
GRANTS. 


1. 


Mokurari    grant     in     per- 


petuity — Right  of  resumption  in  grantor.  A 
mokurari  tenure  granted  in  perpetuity  cannot  be 
resumed  by  the  srrantor,  e^en  if  the  grantee  die.** 
without  leaving  heirs.  Himmut  Bahapitr  v.  Soo- 
NEET  KOOEB  ....  15  W.  R.  549 


2. 


Grant  of  mokurari   pottah 


— Power  to  resume  on  dexith  of  grantor.  A 
mokurari  pottah  granted  by  a  Raja  of  Tipperah  to  a 
member  of  his  family  is,  by  recognized  custom, 
resumable   on    the   death   of   the   grantor.     Roop 

MOONJUREE  KOOBREB  17.   BeER  CllUNDER  .loOBRA.T 

9  W.  R.  308 


8. 


Amaram     grant — lUght      to 


resume — Arrears  of  assessment,  liability  for.  An 
amaram  grant  is  resumable  at  the  pleasure  of  the 
zamindar.  The  grantees  of  such  a  grant,  when  re- 
sumed, if  they  remain  in  po'^session  without  pay- 
ment of  the  assessment  which  they  are  lawfully 
bound  to  discharge,  are  liable  to  be  sued  for  such 
arrears  of  assessment.  Unidi  Rajaha  Raji 
Venkatapbrfmal  Racze    v.   Pemmasamy    Ven- 

KATADRY  NaIDOO 

4  W.  B.  P.  C.  121 :  7  Moo.  I.  A.  128 

See-  Narasayva  v.  Venkataoiri  Ratah 

I.  Ii.  R.  23  Mad.  262 

4.  Annual  allowance  for  palki 

hVLq_~Allovxince  attached  to  hereditary  office — 
Hight  of  Government  to  resume.  An  annual  allow- 
ance for  palki  hu<(  (palanquin  allowance)  to  the 
holder  of  the  hereditary  office  of  Desai  of  Broach 
held  under  a  jaghir  grant  charged  by  former  native 
Governments  in  the  land  revenues  of  that  pergunnah 
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is  incident  to  the  tenure  of  Desai  and  is  not 
resumable  by  Government.  Government  of 
Bombay  v.  Desai  Kalliankai  Hakoomutrai 

14  Moo.  I.  A.  551 


5. 


Grant   by  Government  by 


proclamation — Revocation  of,  by  proclamation 
— Consent — Besumptjio7i,  power  of.  Government 
cannot,  bj'  issuing  a  subsequent  proclamation,  re- 
sume a  grant  made  by  a  previous  proclamation, 
inasmuch  as  it  cannot,  any  more  than  a  private 
person,  without  the  consent  of  the  donee, 
revoke    a    gift    actually    made.     Collector    of 

IlATNAfJIRI  V.  VyANKATRAV    NaRAYAN  SpRVE 

8  Bom.  A.  C.  1 

See  Secretary  of  State  for  India  v.  Sitaram 
Shivram       .         .         .      I.  li.  R.  23  Bom.  518 


e. 


Construction  of   gift — Tribal 


cu-itom — Evidence  of  intention.  In  view  of  the 
circumstances  under  which  an  oral  lease  of  villages 
at  a  favourable  rate  of  rent,  ai.d  of  indefinite  dura- 
tion, was  made  by  the  proprietor,  a  talukhdar,  in 
favour  of  her  daughter,  it  was  held  not  to  be  a  lease 
for  life,  but  to  be  resumable  at  the  lessor's  pleasure. 
The  parties  belonged  to  a  tribe  (Ahban)  appearing 
to  be  Mahomedan,  but  in  regard  to  inheritance  and 
maintenance,  having  customs  of  its  own,  which 
permitted  the  resumption.  There  was  no  evidence 
of  the  lessor's  intention  contemporaneous  with  the 
making  of  the  lease  ;  but  her  will,  executed  within 
two  years  after  and  made  known  to  the  Government 
to  show  the  future  succession  to  the  talukh,  con- 
tained a  liequest  of  the  same  villages  to  the  lessee 
with  express  resprvation  of  power  to  alter  this 
dis2)osition.  Heldf  that  this  was  evidence  bearing  on 
the  question  of  intention.  Najban  Bibi  v.  Chanp 
BiBi    .  I.  Ii.  R.  10  Gale.  238  :  13  C.  L.  R.  401 

L.  R.  10  I.  A.  133 


7. 


Effect    of  resumption  and 


settlement  on  lakhiraj  tenures.  After  resump- 
tion and  settlement,  a  lakhiraj  estate  becomes,  to 
all  intents  and  j)urposes,  a  separate  zamindari  held 
from  Government  in  perpetuity,  the  proprietors  of 
which  are,  in  accordance  with  the  Full  Bench  ruling 
of  the  14th  December  1867 — Mahomed  Akil  v.  Asa- 
dunisa  Bibi,  B.  L.  R.  Sup.  Vol.  774  :  9  W.  R.  1— 
capable  of  granting  portions  rent-free  ;  the  grant  or 
taking  such  land,  with  the  risk  of  losing  it  again,  in 
the  event  of  the  whole  estate  being  sold  for  default 
on  the  part  of  the  zamindar.  Dabee  Pershad  v. 
Joy  Lal  Chowdhry       .         .        12  W.   R.  361 


8. 


Grant  by  Hindu  sovereign 


to  Hindu  temple — Nihandha — Antastha  mdil- 
var — Kherij  jummabundi  parhhare  paihi — Reli- 
gioiis  penalty  for  resumption.  The  Peishwa,  by  a 
fianad  dated  1790,  granted  to  an  ancestor  of  the 
plaintiffs,  for  the  support  of  a  Hindu  temple,  an 
annual  cash  allowance  of  R350  out  of  the  '*  Antastha 
sadilvar,"  and  three  khandis  of  rice  out  of  the 
*'  kherij  jummabundi  parbhare,"  to  be  levied  from 
certain  mehals  and  forts  mentioned  in  the  sanad. 
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The  allowances  were  paid  till  the  death  of  the 
plaintiffs'  father  on  the  26th  December  1859,  when 
the  Collector  of  Thana  stopped  them.  On  the  23rd 
December  1870,  the  plaintiffs  sued  to  estabhsh  their 
right  to  the  grant  and  to  recover  six  years'  arrears  of 
the  allowances.  Held,  that  the  grant  was  irresum- 
able,  inahenable,  and  perpetual.  It  was  not  a  grant 
from  the  revenues  of  the  State  at  large  or  even  of  the 
zillah,  but  was  made  up  of  certain  small  special 
grants  charged  upon  the  antastha  sadilvar,  produced 
by  certain  special  localities  in  the  zillah.  Thus  the 
grant  was  essentially  localized,  and  whatever  there 
might  have  been  of  contingency  or  variability  in  the 
levy  or  application  of  the  antastha  sadilvar  pre- 
viously to  the  making  of  the  grant,  such  contingency 
or  variability  ceased  to  the  extent  of  the  grant  from 
the  moment  «tf  its  being  made  to  a  Hindu  temple. 
The  religious  penalty  for  the  resumption  of  a  royal 
grant  made  for  Hindu  religious  purposes  is  some- 
times expressed  in  the  grant  and  sometimes  omitted 
from  it.  But  its  omission  does  not  in  any  v/ise 
derogate  from  the  durability  of  the  grant.  The 
Hindu  law  implies  the  religious  penalty  for  resumi)- 
tion,  albeit  not  expressed  in  the  sanad.  A  pensiori 
or  other  periodical  payment  or  allowance  granted 
in  permanence  is  nibandha,  whether  secured  on 
land  or  not.  Qucere  :  Whether  a  private  individual 
as  well  as  a  royal  personage  may  create  a  nibandha. 
Collector  of  Thana  v.  Haei  Sitaram 

I.  L.  R.  6  Bom.  546 


9. 


Madras    Regulation  IV  of 


1831— J/atifra=<j  Art  IV  of  1862— Resumption  of 
inam, — East  India  Company\t  jaghir — Act  of  State 
— Menlaval  lands — Mirasi  rights,  evidence  .  of — 
Secondary  ctndenre  of  lost  grant  hy  Government. 
In  a  suit  to  declare  the  plaintiff's  title  to  a  shrotrium 
village  wiiich  was  included  in  the  jaghir  granted  in 
17*^3  by  the  Nawab  of  the  Carnatic  to  the  East  India 
Company,  it  appeared  that  the  village  in  (luestion 
had  been  previously  granted  by  the  Nawab  free  of 
assessment  to  the  Kazi  of  Madras  as  an  endowment 
for  bis  office,  and  afterwards  to  the  son  of  the  first 
grantee  personally,  without  conditions  of  service. 
In  1779  the  British  Government  confirmed  the 
village  in  perpetuity  to  the  second  grantee  on  ac- 
count of  the  office  of  Kazi  which  he  filled,  and  to  his 
direct  heirs  who  should  be  fit  for  that  office.  In 
1862,  on  failure  of  the  direct  male  line,  the  grantee's 
grandson  by  a  daughter  was  nominated  to  the  office 
of  Kazi  with  the  approval  of  Government,  who 
directed  he  should  hold  the  village,  adding  that  it 
had  been  assigned  as  an  endowment  for  that  office. 
In  the  same  year  the  Inam  Commissioner  con- 
firmed it  as  a  personal  inam,  enfranchised  it  and 
granted  a  title-deed  to  the  holder.  In  1860  Gov- 
ernment ordered  that  the  village  should  be  regis- 
tered as  an  endowment  of  the  Kaziship  and  the 
title-deed  cancelled,  and  in  1868  notified  in  the 
Gazette  that  the  title-deed  which  was  not  produced 
was  cancelled.  Between  the  dates  of  the  above 
order  and   notification,   the   Kazi  transferred   the 


I 
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village  to  the  plaintiff  under  a  deed  of  perpetual 
lease  and  placed  him  in  possession.  But  in  1873 
Government  resumed  the  village  and  subsequently- 
directed  that  the  whole  of  its  net  revenue  be  paid  to 
the  Kazi.  The  Kazi  from  whom  the  plaintiff  claim- 
ed died  in  ISnS.  An  inam  of  certain  menkaval 
lands,  which  had  formerly  been  allotted  to  the  vil- 
lage watchman  as  inam,  had  been  granted  to  the 
Kazi  in  1802-3  ;  they  were  cultivated  by  raiyats  who 
paid  varam  to  the  inamdar.  The  order  of  resumption 
in  1873  had  no  reference  to  these  lands,  but  in  1877 
Government  issued  pottahs  to  the  raiyats.  Held, 
(i)  that  the  grant  of  1779,  the  original  document 
not  having  been  reproduced  by  the  plaintiff,  was 
suflSciently  proved  by  a  translation  produced  from 
official  custody  and  certified  by  the  Collector  in  1838 
to  be  correct  and  attested  by  the  Persian  translator 
to  Government ;  (ii)  that  it  was  competent  for  the 
Government  in  1779  to  alter  the  nature  of  the  grant 
of  1761  as  an  act  of  State  ;  (iii)  that  on  the  right 
construction  of  Regulation  IV  of  1831  and  Act  IV  of 
1862,  and  in  view  of  the  facts  that  the  plaintiff 
must  have  been  aware  of  the  nature  of  the  tenure 
and  of  the  contents  of  the  grant  of  1779  and  the 
cancellation  of  the  inam  title-deed,  the  Government 
were  not  acting  ultra  vires  in  cancelling  the  enfran- 
chisement, etc.  ;  (iv)  that  the  Kazi  through  whom 
the  plaintiff  claimed  having  died  in  1868,  there  was 
no  reason  to  question  the  resumption  in  1873  ;  (v) 
that  the  plaintiff  was  entitled  to  po3.session  of  the 
menkaval  lands,  the  action  of  Government  in  issuing 
pottahs  to  the  raiyats  being  ultra  vires.  Issues  first 
framed  on  appeal  as  to  the  plaintiff's  claim  to  mirasi 
rights  and  menkaval  lands.  Evidence  of  mirasi 
rights  considered.  Karuiiakaha  Menon  v.  Secre- 
tary OF  State  for  India 

I.  1m  K.  14  Mad.  431 

GRANTOE. 

See  Estoppel  .  I.  L.  R.  33  Calc.  915 

GRATIFICATION. 

: illegal — 


GRAVE-YARD—cowcZrf. 


i9ee  Illegal  Gratification. 
—  officer  to  give — 


See   Pleader — Removal,     Suspension, 
AND  Dismissal      I.  Ii.  R.  17  AIL  498 
Ii.  R.  22  I.  A.  193 
GRATUITY. 

See  Attachment — Surjects  or  Attach- 
ment— ^Annuity  or  Pension. 

I.  L.  R.  e  AIL  173,  634 

See  Right  of  Suit— Office  or  Emolu- 
ment  .         .         .        1  Bom.  Ap.  18 
e  Bom.  A.  C.  250 
I.  L.  R.  2  Bom.  470 
GRAVE-YARD. 

See  Mauomedan  Law — Custom. 

I.  Ii.  R.  26  Bom.  198 


See     Right 
Trusts    . 


OP 


Suit — Charities  ani^ 
I.  Ii.  R.  21  AIL  187 


prohibiting  use  of- 


fices Calcutta  Municipal  Consolidation 
Act,  s.  381   .     I.  L.  R.  25  Calc.  492 
2  C.  W.  N.  145 
trespass  on — 


See  Reijgion,  offences  relating  to. 

I.  Ii.  R.  18  AIL  395 
GRAZING. 

See  Pasturage,  bight  to. 

GRIEVOUS  HURT. 

See  Hurt — Grievous  Hurt. 

See  Penal  Code,  ss.  304  and  32.">. 

I.  Ii  R.  29  AIL  282 
8  C.  W.  N.  344 

I.  Ii.  R.  30  AU.  568 

See    Revision — Criminal    Cases — Com- 
mitments    .      L  Ii.  R.  16  Bom.  580 

See  Rioting  .         .      3  N.  W.  174 

L  Ii.  R.  24  Calc.  686 

1  C.  W.  N.  423 

See  Sentence — Cumulative  Sentences. 

Penal     Code       (Act 


XLV  of  1860),  8s.  304  and  325— Assault  by  three 
persons  armed  with  lathis — Intention — Culpable  ho- 
micide— Grievous  hurt.  Three  persons  attacked  a 
fourth  with  lathis,  and  one  of  the  assailants  struck 
a  blow  which  fractured  the  skull  of  the  person  at- 
tacked  and  caused  his  death,  but  the  evidence  left 
it  in  doubt  as  to  which  of  the  three  assailants 
struck  that  bibw.  Ueldf  that  the  offence  of  m  hich 
the  three  assailants  were  guilty  was  grevious  hurt 
rather  than  culpable  homicide  not  amounting  to 
murder.  Queen- Emprtss  v.  Duma  Baidya,  I.  L.  R. 
19  Mad.  483,  followed.  E.mperor  v.  Biiola  Sinoii 
(1907)         .         .         .        I.  Ii.  R.  29  Aa  282. 

GROUNDS  OP  APPEAL. 

See  Appeal — Grounds  of  Appeal. 

1  N.  W.  193 

I.  L.  R.  15  Mad.  503 

Ii.  R.  19  I.  A.  179 

See  Civil  Procedure  Code,  1882,  s.  571. 
13  O.  W.  KT.  143 

See    Special     or     Second     Appeal — 
Grounds  of  Appeal. 

of  second  appeal— 


See  Civil  Procedure  Code,  1882,  ss.  244  ^ 
574      .         .      18  C.  W.  N.  105, 143 

GUARANTEE. 

See  Partnership — 

Rights  and  Liabilities  of  Partners  ;. 
6  C.  W.  N.  429 

Suits  respecting  PARTNEnsnirs. 

L  Ii.  H.  25  Bom.  606> 
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See    Pkincipal   and    Agent — Liability 
OP  Principal      .        6  C.  W.  N.  429 

See  Res  Judicata — Causes  op  Action — 
Continuing  Guarantee. 

I.  Ii.  B.  27  Bom.  418 

See  Principal  and  Surety — Discharge 
OP  Surety    .     I.  L.  B.  15  Bom.  585 

1." Contract  of — Statute  of  Frauds 

{29  Car.  II),  c.  3,  s.  4— 21  Geo.  Ill,  c.  70,  s.  17.  A 
contract  of  guarantee  is  a  "  matter  of  contract  and 
dealing  "  within  the  terms  of  s.  17  of  21  Geo.  Ill, 
c.  70,  and  therefore  such  a  contract  made  by  a 
Hindu  is  not  affected  by  s.  4  of  the  Statute  of 
Frauds.     Jagadamba.  Dasi  v.  Grob 

5  B.  Ii.  B.  689 


2. 


Appropriation  of  payments 


— Guarantee  on  advance  to  limited  company.  In 
consideration  that  the  plaintiffs  would  advance  a 
certain  sum  to  a  limited  company,  two  of  the  direc- 
tors agreed  that  the  plaintiffs  should  repay  them- 
selves the  amount  "  from  the  first  moneys  received 
by  them  on  account  of  the  said  company,  and 
each  of  them  agreed  to  hold  himself  personally 
responsible  for  the  payment  of  half  the  amount  of 
any  deficiency  of  the  amount  reaHzed  by  the  plaint- 
iffs in  the  maimer  above  described.  At  this  time 
the  plaintiffs  were  the  bankers  of  the  company,  and 
were  regularly  paying  and  receiving  money  for 
them.  The  plaintiffs,  instead  of  applying  the  first 
moneys  coming  to  their  hands  in  liquidation  of  the 
amount  advanced  under  the  guarantee,  appUed 
such  moneys  towards  the  payment  of  other  debts 
due  to  themselves  from  the  company.  In  an  action 
against  the  executrix  of  one  of  the  directors  : — Held, 
upholding  the  decision  of  the  Court  below,  that  the 
plaintiffs,  as  between  themselves  and  the  guaran- 
tors, were  bound  to  appropriate  the  first  receipts 
to  the  pa3^ment  of  the  guaranteed  debt,  and  that, 
as  they  had  not  done  this,  the  guarantee  was  dis- 
charged.    Nichollas  v.  Wilson 

I.  Ii.  B.  4  Calc.  560  :  3  C.  L.  B.  361 


3. 


Custom — Trade  custom  in  Bea- 


war — Payments  made  hy  arathdars — Ratification. 
By  a  custom  of  Beawar,  a  merchant  coming  there 
from  another  district  is  allowed  to  trade  only  in  the 
name  and  in  the  credit  of  some  local  arath  or  bank- 
ing firm  which  guarantees  his  deahngs,  and  to 
which,  on  the  conclusion  of  transactions,  a  panri,  or 
memorandum  thereof,  is  sent  by  the  stranger 
merchant.  C  coming  to  Beawar  made  several  pur- 
chases in  accordance  with  the  above  custom,  using 
the  firm  oiS  d:  M  as  his  arath.  On  leaving  Beawar 
he  sent  8  d;  M  a,  panri,  in  which  all  his  purchases, 
except  the  last  and  largest,  under  which  he  hati 
taken  no  delivery  and  had  made  no  payment,  were 
entered.  On  apphcation  by  the  vendors  in  the  last 
transaction  to  S  <&:  M  as  guarantors  of  C  to  make 
good  the  purchase-money,  they  at  first  refused  on 
the  ground  that  the  transaction  was  not  entered  in 
the  panri  sent  them,  but  afterwards  they  consented 
to  pay  the  vendors  the  amount  of  the  loss  occasioned 
hy  C*s  failure  to  pay  and  take  delivery.    In  a  suit 
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hy  8  &  M  against  C  to  recover  the  amount  so  paid  : 
— Held,  that,  if  the  plaintiffs  were  congnizant  of  and 
allowed  their  names  to  be  used  in  the  last  transac- 
tion, as  was  shown  to  have  been  the  case  in  previous 
transactions,  they  were,  according  to  the  custom, 
liable  to  the  vendors,  and  consequently  entitled  to 
recover  over  from  the  defendant  what  they  had 
paid  ;  and  that,  even  if  there  was  no  actual  author- 
ity given  at  the  time  of  the  transaction,  still  as 
the  defendant  had  used  the  naiues  of  the  plaintiffs 
as  his  guarantors,  and  had  held  them  out  as  Uable 
to  pay  on  his  behalf  for  the  goods  he  purchased, 
they  were  thereby  authorized,  if  they  thought  fit, 
to  make  the  subsequent  payment  which  they  did 
on  behalf  of  the  defendant,  or  (in  other  words)  to 
ratify  the  use  which  the  defendant  had  made  of 
their  name,  and  were  not  deprived  of  their  right  to 
do  so  by  their  having  foi*  a  time  repudiated  liability. 
Seth  Samur  Mull  v.  Choga  Lall 

I.  L.  B.  5  Calc.  421 
L.  B.  6  I.  A.  238 

4.  Condition   precedent — Char- 

ter-'party — Damages,  measure  of.  'I he  defendants, 
M  G  <fc  Co.,  entered  into  a  contract  of  guarantee 
with  the  plaintiffs,  P  and  C  N  C  &  Co.,  which  was 
contained  in  the  following  letter : — "  In  consider- 
ation of  your  paying  us  on  account  of  C,  the  owner 
of  the  ship  Caroline,  chartered  by  you  to  load  at 
Rangoon  with  timber,  as  per  charter-party  exe- 
cuted by  him  and  your  good  selves,  dated  this  day, 
the  sum  of  B21,50(),  to  be  paid  in  advance  and  in 
part  freight  of  the  said  vessel  ];ayable  as  follows  : — 
viz.,  R  18,000  at  Calcutta  and  R3,500  at  Bom- 
bay for  the  disbursement  of  the  vessel  there  ; — we 
hereby  guarantee  and  engage  to  hold  you  harmless 
against  all  losses,  damages,  and  consequences 
arising  from  the  non-performance  of  any  of  the 
acts,  covenants,  or  agreements  to  be  done,  kept, 
observed,  or  performed  by  or  on  the  part  of  the 
said  C  in  terms  of  the  said  charter-party ;  and  we 
further  agree  to  allow  you  interest  at  the  rate  of 
10  per  cent,  per  annum,  to  be  charged  by  you  fcr 
the  said  advance  in  the  event  of  its  being  refunded 
by  us.  We  also  agree  to  see  the  voyage  performed 
by  the  said  vessel  in  full  terms  and  conditions  of  the 
said  charter-party  this  day  executed  by  C  in  your 
favour."  To  this  the  plaintitTs  replied  on  the  same 
day  :  "  In  consideration  of  your  having  guaranteed 
to  keep  us  harmless  for  the  advance  made  by  us  to 
C,  owner  of  the  ship  Caroline,  against  freight  of 
that  vessel,  to  be  earned  by  her  on  the  anticipated 
voyage  from  Rangoon  to  Bombay,  with  a  cargo  of 
tiniber,  as  per  charter-party  executed  this  day  be- 
tween ourselves  and  the  said  C  as  per  your  letter  of 
guarantee  dated  this  day,  we  hereby  agree  and 
engage  ourselves  to  make  you  over  a  mortgage- 
bond  on  the  British  barque  Moulmein  of  305  tons, 
executed  in  Moulmein  by  the  said  C  in  favour  of 
N  B  of  Rangoon,  for  certain  debts  due  to  him  by 
the  said  C,  tiuly  transferred  to  you  free  from  N  B's 
claim  on  the  said  barque  Moulmein."  The  charter- 
party  was  of  even  date,  and  was  made  by  C  on  the 
ope  part  ^nd  the  plaintiffs  on  the  other  part,  and 
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it  was  thereby'  agreed  that  the  ship  Caroline,  ' '  be- 
ing tight,  strong,  and  staunch,  and  in  every  way 
fitted  for  the  voyage,  and  now  at  Bombay,  shall 
with  all  convenient  despatch  proceed  to  the  port 
of  Rangoon  in  British  Burma  or  so  near  thereto  as 
she  may  safely  get,  and  there  load  from  the  ofearter- 
er's  agents  or  their  order  a  full  and  complete  cargo 
of  timber,"  etc.  "  and  being  so  loaded  shall  proceed 
to  Bomba\-,"  etc.,  "  and  deliver  the  same  on  being 
paid  freight  in  the  manner  below  at  and  after  the 
rate,"  etc.,  "  the  act  of  God,  etc.,  exce}>ted."  The 
freight  to  be  paid  as  follows:—"  R  18,000  in  Cal- 
cutta  on  the  signing  of  this  charter-party,  R3,500 
also  in  advance  at  Bombay'  towards  defraying  the 
disbursements  of  the  vessel  at  that  port,  and  the 
balance  to  be  paid  b\"  transfer  on  account  and  to 
credit  of  N  B  of  Rangoon,  for  money  due  and  oa\  ing 
to  him  by  the  said  C,"  etc.  "And  the  said  C  hereby 
binds  himself,"  etc.,  "  that  the  said  vessel  Caroline 
shall  he  ready  to  leave  Bombay  without  any  delay 
immediately  upon  the  disbursements  being  satis- 
fied ;  and  in  case  she  cannot  leave  the  said  port  of 
Bombay  within  such  time  as  shall  be  considered 
reasonable,  or  is  otherwise  detained  either  at  Bom- 
bay aforesaid  or  at  Rangoon,  except  for  or  by  such 
causes  as  the  act  of  God,"  etc.,  "  then  and  in  such 
case  this  charter-party  shall  be  considere<l  null  and 
void,  and  the  said  charterers  shall  be  entitled  to 
recover  from  the  said  C,  his  heirs  and  representatives, 
the  aforesaid  sum  of  R21,500,  together  with  in- 
terest thereon,  calculated  from  the  date  hereof,  at 
the  rate  of  10  per  cent,  per  annum.  The  charterers 
to  have  the  option  of  cancelling  their  charter-party 
in  the  event  of  the  vessel  arriving  at  Rangoon  in  a 
disabled  state,  and  the  time  for  repairs  to  make  the 
ship  seaworthy  in  every  resi>ect  exceeding  twenty- 
five  days.  Penalty  for  non-performance  of  this 
agreement,  the  estimated  amount  of  freight."  The 
plaintiffs  were  acting  on  behalf  of  N  B,  and  the 
defendants  on  behalf  of  C  during  the  whole  of  this 
negotiation,  and  C  was  at  the  time  largely  indebtwl 
to  N  B.  The  ship  Caroline  turnetl  out  to  be  un- 
scaworthy,  and  the  charter-party  was  not  carrie<l 
out.  In  an  action  bj'  the  plaintiffs  against  the  de- 
fendants on  the  guarantee: — Held,  that  the  covenant 
to  transfer  the  mortgage  of  the  Mmdmein.  was  in- 
dependent, and  not  a  condition  precedent  to  the 
plaintiff's  right  of  action.  Held,  also,  on  the  facts, 
that  the  representation  in  the  charter-party  that 
the  Caroline  was,  while  lying  at  Bombay,  "  tight, 
strong,  and  staunch,"  etc.,  amounted  to  a  contract 
that  the  ship  should  be  so,  and  the  defendants' 
guarantee  covered  it.  Held,  also,  that  the  defend- 
ants, not  being  parties  to  the  charter- jmrty  and  not 
having  bound  themselves  to  any  assessment  of 
damages,  were  not  called  on  to  pay  the  penalty 
specified  in  the  last  clause  of  the  charter-party,  but 
that  the  damages  against  them  must  be  the  actual 
damages  which  the  plaintiffs  on  N  B^s  behalf 
suffered  in  consequence  of  C's  breach  of  contract, 
— that  is,  R21,500  paid  under  the  contract,  and 
the  balance  of  freight  that  would  have  gone  to 
reduce  N  B^s  debt  and  interest  on  both  sums  from 
the  date  of  the  contract.     The  plaintiffs,  however. 
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claimed  a  less  sum  than  these  damages  would 
amount  to,  and  therefore  the  plaintiff's  claim  was 
decreed  in  full.  Prestomjee  Dhunjeebhoy  ". 
Gregory  .         .     1  Ind.  Jur.  N.  S.  412 


5. 


Surety,  discharge  of— Z>/s- 


closure — Material  fact — Contract  Act,  >.  142,  M  Mas 
declared  the  highest  bidder  at  a  sale  of  an  abkari 
farm  for  three  years,  and  his  bid  was  accepted, 
subject  to  his  furnishing  the  security  required  by 
the  conditions  of  sale.  Having  failed  to  furnish 
security,  the  farm  was  re-sold  at  a  loss  of  R4,875, 
and  M  became  indebte<l  to  Government  in  that 
amount.  On  the  re-sale,  M  was  again  declared 
purchaser,  and  being  unable  to  furnish  the  necessary 
security,  N  was  accepted  as  his  surety  for  the  due 
fulfilment  of  the  conditions  of  the  lease  to  be  per- 
formed by  M.  N  did  not  enquii'e  and  was  not  in- 
formed by  the  Collector  as  to  the  debt  due  by  JI 
when  he  executed  the  surety -bond.  Held,  in  a  suit 
to  enforce  this  bond  (which  was  execute<l  before  tlie 
Contract  Act,  1872,  came  into  force)  against  N, 
that  iV  A\as  not  discharged  by  reason  of  the  fact 
that  the  indebtedness  of  31  was  not  disclosed  to 
him  by  the  Collector.  Secretary  of  St.\te  for 
India  v.  Nilamekam  Pillai  I.  L.  R.  6  Mad.  406 


6. 


Intention   of  parties— 5o7/d 


fide  endeavour  to  perform  engagement — Penaltfi, 
When  a  third  person  voluntarily  consents  to  incur 
liability  on  account  of  another,  and  binds  himself 
in  a  penalty  for  the  due  performance  of  his  engage- 
ment, the  nice  technicalities  of  English  law  are  not 
applicable,  but  the  real  intention  of  the  parties 
must  be  looketl  to.  In  this  case,  there  having 
been  a  bond  fide  endeavour  on  the  part  of  the  re- 
spondent fairly  to  jxirform  his  engagement,  and 
there  having  been  a  disjwsition  on  the  part  of "  the 
appellant  to  throw  obstacles  in  the  way  of  the  per- 
formance, in  order  to  obtain  payment  of  the  penalty 
consequent  on  non-i>erformance,  the  appeal  was 
dismissed.  Ram  Gopal  Mookerjee  v.  Masseyk 
2  W.  R.  P.  C.  43 :  8  Moo.  I.  A.  239 

7, Unascertained  amount — Pro- 

mi<^e  to  pay  debt  of  another.  A  promise  to  i)ay  a  debt 
of  a  third  person  may  be  binding,  although  the 
amount  may  not  be  ascertained  at  the  time.  Pea- 
ree  Lalx.  Shaha  v.  Woomesh  Chundku  Mozoom- 
DAR 9  W.  R.  140 


8. 


Effect  of  guarantor  signing 


voucher  as  surety.  Where  a  surety  for  the  pay 
ment  of  the  price  of  goods  sold  to  another  person 
signs  as  voucher  for  them,  that  fact  does  not  alter 
his  position  as  surety  or  make  him  primarily  re- 
sponsible for  them.  Aquilar  v.  Woomesh 
Chunder  Shaw        .         .         .     22  W.  R.  209 

9.  Recommendation     to  lend 

money — Liability  to  repay.  A  mere  recommenda- 
tion by  one  party  to  another  to  lend  money  to  a 
third  party  does  not  operate  as  a  guarantee  nor 
render  the  first  party  liable  to  repay  the  loan. 
JuQGAT  Indar  Narain  Roy  C^owdhry  r.  Nis- 
TARiNEE  Dassee      .         .         .      24  W.  R.  446 
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10. 


Construction    of   contract 


guaranteeing  conduct  of  person  employed 
as  agent  of  the  guarantor — Liability  for  loss 
resulting  from  such  agent's  miscondvct  towards  his 
employer.  Upon  the  construction  of  an  agreement 
guaranteeing  an  employer  against  loss  by  the  mis- 
conduct of  a  person  emjilo3'ecl  as  agent  of  the  guar- 
antor : — Held,  that  the  loss,  to  be  recoverable  in  a 
suit  against  the  guarantor,  must  be  shown  to  have 
arisen  from  misconduct  on  the  part  of  the  agent  in 
connection  with  the  business  of  the  agency,  and  to 
be  within  the  scope  of  the  agreement.  The  khezan- 
chi  of  a  district  treasiu'y  guaranteed  the  Govern- 
ment against  loss  arising  from  the  misconduct  of 
the  stamp  darogah,  appointed  as  his  agent.  The 
latter  became  a  party  to  frauds  by  putting  off  upon 
the  public  forged  stamps,  in  addition  to  the  genuine 
ones  issued  from  the  treasurj',  into  which,  however, 
all  the  proceeds  of  sales  were  paid.  The  darogah, 
on  whose  indent  the  stamps  were  issued,  made  the 
proceeds  appear  to  correspond  in  his  accounts  with 
the  value  of  the  stamps  issued  to  him  ;  but,  under 
cover  of  the  above  payment,  he  misappropriated 
certain  genuine  stamps.  Held,  that,  although  the 
guarantor  might  not  be  responsible  in  respect  of  the 
forgery  of  the  stamps,  yet  he  was  responsible  on 
his  agreement  by  reason  of  the  misappropriation  of 
the  genuine  stamps  and  the  false  accounts  rendered  ; 
and  that  losses,  which  in  the  first  instance  were 
caused  by  the  forgery,  were  brought  within  the 
scope  of  the  agreement  by  the  fact  of  such  mis- 
appropriation and  false  accounting.  Sri  Kishen 
V.  Secretary  of  State  for  India 

I.  L.  R.  12  Calc.  143 
Ii.  R.  12  I.  A.  142 

11.  Guarantee  on  condition  of 

not  taking  criminal  proceedings — Consi- 
deration— Compounding  felony.  S  gave  to  the 
creditors  oi  H  a  guarantee  for  the  payment  of  the 
debts  due  to  them  by  H.  As  a  consideration  for 
this  guarantee,  the  creditors  were  to  abstain  from 
taking  criminal  proceedings  against  H  for  fifteen 
days,  and  by  implication  were  to  abstain  from  tak- 
ing such  proceedings  altogether  if  the  said  debts 
were  paid  within  that  time.  Held,  that  such  a 
guarantee  could  not  be  enforced  by  the  creditor. 
A  man,  to  whom  a  civil  debt  is  due,  itiay  take 
securities  for  that  debt  from  his  debtor,  even  though 
the  debt  arises  out  of  a  criminal  offence,  and 
he  threatens  to  prosecute  for  that  offence,  provided 
he  does  not,  in  consideration  of  such  securities, 
agree  not  to  prosecute.  He  must  not,  however,  bj^ 
stifling  a  prosecution  obtain  a  giiarantee  from  third 
parties.     Kessowji  Tulsidas  V.  Hurjivan  Mut.ji 

I.  Ii.  R.  11  Bom.  566 

12.  ^ Guarantee  for  rent — Lease 

— Indemnity —  Liability—  Continuing  guarantee — 
Death  of  surety—Contract  Act  {IX  of  1872),  ss.  124, 
12 J,  rl.  {2),  126, 129, 131.  One  B  proposed  to  take 
a  lease  of  zamindari  property  from  M  for  the  period 
of  eight  years  at  a  rental  of  B-^,900  per  annum. 
M  declined  to  grant  the  lease  until  the  payment  of 
rent  during  the  term  of  eight  years  was  guaranteed 
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by  one  S,  the  father  of  the  plaintiff.  S  on  his  part 
required  a  guarantee  or  indemnity  against  any  rent 
which  might  not  be  paid  by  B,  and  which  he  might 
under  his  proposed  guarantee  become  liable  to  pay. 
The  defendant's  father,  G,  accordingly  gave  a  gua- 
rantee to  19  in  the  following  terms  : — "  And  for  your 
satisfaction,  I  write  that  if  any  money  remains  du© 
from  B  on  account  of  the  lease  for  any  year  or  har- 
vest and  if  you  have  to  pay  the  same  on  account  of 
the  suretyship,  I  am  responsible  to  you  to  pay  that 
amount  to  you.  Rest  assured."  S  then  gave  his 
guarantee  to  M,  and  he  granted  the  lease  to  B.  Q 
died  on  22nd  May  1880.  B  failed  to  pay  the  rent 
due  for  the  year  1883.  M  having  died,  his  repre- 
sentatives sued  i9  on  his  guarantee,  and  recovered 
from  him  the  rent  due  and  certain  costs  and  ex- 
penses. 8  then  died,  and  the  plaintiff,  as  his  re- 
presentative, brought  this  action  against  defendant, 
the  legal  representative  of  G,  to  recover  the  amount 
of  the  decree  and  costs  Avhich  8  had  to  paj'.  The- 
Court  of  first  instance  decreed  the  whole  claim  with 
costs  to  be  recovered  from  the  estate  o^  G,  and  this 
decree  was  confirmed  on  appeal  by  the  District 
Judge.  On  second  appeal  it  was  contended  that, 
under  s.  131  of  the  Indian  Contract  Act,  the  death 
of  G  was  a  complete  answer  to  the  claim.  Hddy 
that,  assuming  that  the  case  was  that  of  a  continu- 
ing guarantee  within  the  meaning  of  s.  131  of  the 
Indian  Contract  Act,  still,  having  regard  to  the  ob- 
ject for  which  the  two  guarantees  were  given,  it 
must  be  concluded  that  the  parties  intended  in  the 
one  case  that  the  lessor  shoiild  be  guaranteed  for  all 
rent  which  might  become  due  during  the  currency 
of  the  lease,  and  that  8  should  be  guaranteed  for 
any  of  that  rent  which  by  reason  of  his  contract  of 
guarantee  he  should  be  made  to  pay,  and  conse- 
quently, even  if  it  were  a  continuing  guarantee,  the 
liability  of  G  was  not  determined  on  his  death. 
Held,  further,  that  neither  G  if  he  were  alive,  nor  on 
his  death  the  defendant  as  his  representative,  could 
be  made  liable  for  costs  and  expenses  which  8  had 
incurred  in  defen  linsr  the  previous  suit  against  him 
for  rent  brought  by  the  lessor,  there  being  no  evi- 
dence to  show  that  <S'  acted  as  a  prudent  man  would 
have  done  in  defending  the  action  against  him  or 
was  authorized  by  defendant  to  defend  the  suit. 
Lloyds  V.  Harper^  L.  JR.  16  Ch.  D.  290,  was  referred 
to.     GoPAT.  SiNOH  V.  Bhawani  Prasad 

I.  Ii.  R.  10  AIL  531 


13. 


Revocation  of  guarantee — 


Contract  Act  (IX  of  7872),  s.  260— 8urety— Liability 
oj  surety  to  a  firm  which  has  undergone  channe  in  its 
constitution — Cause  of  action — 8urety  bond.  The 
defendants  B  and  R,  on  December  6th,  1896, 
executed  a  security  bond,  the  condition  of  which 
was  that  B  should  duly  and  faithfully  discharge 
his  duties  while  employed  as  cash-keeper  to  the 
firm  of  "  N.  C.  Mookerji,"  R  standing  as  B's  surety 
to  the  firm.  In  July  1896,  there  being  a  change 
in  the  constitution  of  the  firm,  it  came  to  be 
styled  and  designated  as  "  N.  Mookerjee  and  Son." 
Defalcations  on  the  part  of  B  were  dLscovered 
between  January   1897  and  May  1900,  »>.,  while 
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'GUABANTBE— cowcM. 

B  was  in  the  service  of  "  N.  Mookerjee  and  Son,"  a 
firm  which  came  into  existence  in  the  year  following 
that  in  which  the  bond  was  executed.  The  mem- 
bers of  the  present  firm  of  "  N.  Mookerjee  and  Son  " 
sued  the  defendants  on  the  bond.  An  objection  by 
way  of  demurrer  to  th^  plaintiff's  claim — that  no 
cause  of  action  was  shown  to  exist  against  the  de- 
fendants— having  been  taken  : — Held,  that,  there 
being  a  change  in  the  constitiition  of  the  firm  before 
the  alleged  defalcations  took  place,  the  guarantiee 
given  by  R  would  be  taken  as  revoked  by  virtue  of 
s.  260  of  the  Contract  Act;  and,  the  alleged  em- 
bezzlements having  been  committed  by  B  while  in 
the  service  of  the  new  firm  of  "  N.  Mookerjee  and 
Son,"  and  not  that  of  N.  C.  Mookerjee,  there  was  no 
breach  of  the  conditions  of  the  bond  :  the  objection 
taken  by  the  defendants  must  therefore  prevail,  and 
the  suit  be  dismissed.  Neel  Comal  Mookerjee  v. 
BiPRO  Dass  Mookerjee  (1901) 

I.  L.  R.  28  Calc.  597 
XStUARDIAN. 

Col. 

1.  Appointment 4471 

2.  Duties  and  Powers  oj  Guardians    .  4480 


3.  Ratification    . 

4.  Disqualified  Proprietors 
.5.  llaehjoty  of  guardians  . 


.  4502 
.  4505 
.  4506 


See  Act  XL  of  1858  (Bengal  Minobs 
Act). 

See  Arbitration  .     8  C.  W.  K".  87 

Set  Civil  Procedure  Code,  1882,  s.  440. 
I.  Ii.  B.  31  Bom.  413 

Set  Compromise — Construction,  En- 
FORCiNo,  Effect  of,  and  Setting 
ASIDE,  Deeds  of  Compromise. 

I.  L.  B.  30  Calc.  613 

See  Custody  of  Childben. 

See  Declaratory  Decree,  Suit  for — 
Adoption      .     I.  Ii.  B.  30  Calc.  613 

See  Guardian  ad  litem. 

See  Guardian  and  Minor. 

See  Guardian  and  Ward. 

See  Guardians  and  Wards  Act  (VIII  op 

1890). 

See  Guardians  and  Wards  Act,  s.  41. 
I.  Ii.  B.  33  Bom.  418 

See  Hindu  Law— Guardian. 

.See  Letters  of  Administration. 

I.  L.  B.  4  Calc.  87 
I.  Ii.  B.  34  Calc.  706 

See  Limitation — Question  op  Limita- 
tion   .         .         .      7  C.  W.  N.  594 

.See  Limitation  Act,  1877,  s.  7  (1871,  s.  7). 
.See  Limitation     Act,     1877,     s.    19 — 
Acknowledgment  of  Debts. 

I.  Ii.  B.  26  Bom.  221 


OtV  ABjyiKS—contd. 


See  Limitation  Act,  1877,  s.  20. 

I.  L,  R.  26  All.  598 
See  Lunatic. 

See  Mahomedan  Law — Guardian. 
See  Majority  Act. 

I.  Ii.  B.  81  Bom.  80 
See  Minor. 

See  Succession  Certificate  Act,  ss.  6,  7 
AND  9         .       I.  L.  B.  25  Bom.  528 

—  ad  litem — 


See  Civil  Procedure  Code,  1882,  s,  108. 
I.  Ii.  B.  24  All.  383 

See  Compromise — Compromise  of  Suits 
UNDER  Civil  Procedure  Code. 

16  W.  B.  P.  C.  22 

I.  If.  B.  3  Mad.  103 

I.  Ii.  B.  9  Calc.  810 

I.  L.  B.  13  Bom.  137 

I.  Ii.  B.  15  Bom.  594 

I.  L.  B.  12  Mad.  483 

I.  L.  B.  17  All.  531 

I.  Ii.  B.  21  Mad.  91 

I.  L.  B.  22  Mad.  378,  538 

I.  Ii.  B.  23  Bom.  620 

-Sec  Lunatic      .      I.  L.  B.  6  Mad.  380 

I.  Ii.  B.  16  Bom.  132 

I.  L.  B.  20  All.  2 

I.  Ii.  B.  19  Bom.  135 

I.  L.  B.  23  Bom.  403 

I.  Ii.  B.  24  Mad.  504 

See  Majority  Act,  s.  3. 

I.  L.  B.  1  Calc.  388 
I.  Ii.  B.  13  Bom.  285 

See  Minor — Representation  of  Minor 
IN  Suits. 

See     Mortgage — Redemption — Miscel- 
laneous Cases  I.  Ii.  B.  27  Bom.  23 

See  Parsi  Marriage  and  Divorce  Act. 
8.  .30  .         .      I.  Ii.  B.  18  Bom.  366 

See  Pbacticb — Civil  Cases — Interrooa- 
TOBEBS  .         .     I.  Ii.  B.  10  Bom.  167 

See       Practice — Civil       Cases — Next 
Friend         .      I.  L.  B.  16  Calc.  771 


appointed  under  Quardians  and 

Wards  Act— 


See  Minor    , 
—  certifLcated- 


13  C.  W.  N.  643 


See  Compromise — Compromise  of  Suits 
UNDER  Civn.  Procedure  Code. 

7  C.  W.  N.  90 

continuance  of  parent's  guard 


ianship — 

See  Kidnapping  I.  Ii.  B.  24  Mad.  284 
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<3tVART>lA'N—contd. 


—  contract  made  by — 

See     Specific     Pekformanoe — Special 

Cases.         .      I.  L.  R.  12  Calc.  152 

I.  L.  R.  22  Calc.  545 

I.  L.  R.  18  Mad.  415 

I.  L.  R.  27  Calc.  276 

11  C.  W.  N,  207 

discharge  or  death  of— 
See  MiNOK      .       I.  L.  R.  36  Calc.  768 


—  negligence  of— 
See  Limitation  Act,    s.  o. 

I.  Ii.  R.  20  Bom.  104 


—  non-appearance  of — 

See  Civil  Procedure  Code,  1882,  s.  lOS. 

5  C.  W.  N,  58 


—  possession  by— 

See  Adverse  Possession. 

I.  L.  R.  30  Mad.  145 


—  powers  of— 

See  Limitation  Act,  1877,  s.  20. 

I.  L.  R.  29  Calc.  647 

—  power  of,  to  bind  minor — 

See  Guardian  and  Ward. 

I.  Ij.  R.  34  Calc.  892 


—  removal  of— 

See  Appeal — Ac^s — Act  XL  of  1858. 

7  B.  L.  R.  Ap.  9 


See     Appeal- 
Wards  Act 


Acts — Guardians      and 

.    I.  L.  R.  19  Calc.  487 

I.  L.  R.  20  Bom.  667 

I.  L.  R.  23  Calc.  201 

I.  Ii.  R.  20  All.  433 

1  C.  W.  N.  693 

See  Guardians  and  Wards  Act,  s.  ,?.9. 
I.  Ii.  R.  18  Bom.  375 

J.  APPOINTMENT. 

1. Application  to  appoint  guar- 
dian— Minor — Act  IX  of  1861,  ss.  1  and  6 — Pre- 
vious application  which  hod  been  refused.  A  Court 
is  not  precluded  from  entertaining  a  fresh  applica- 
tion for  the  guardianship  of  a  minor  under  s.  1,  Act 
TX  of  186],  by  the  circumstance  that  a  previous 
application  of  the  same  sort  has  been  refused. 
Nehalo  v.  Na>v  al     .         .     I.  L.  R.  1  All.  428 

2. ■ Infant — Power  of 

High  Court — Application  hy  petition  without  suit. 
On  an  application  made  on  petition  without  suit  for 
the  appointment  of  a  guardian  of  the  person  and 
property  of  an  infant,  the  Court  Receiver  was  ap- 
pointed receiver,  and  the  property  was  ordered  to 
be  handed  over  to  him  with  Uberty  to  him  to  sell  it 
and  invest  the  proceeds  in  Government  paper,  and 
the  matter  was  referred  to  the  Judge  in  chambers 


GUARDIAN— co«W. 

1.  APPOINTMENT— con<(i. 

for  enquiry  as  to  the  proper  person  to  be  appointed 
guardian.     In  the  matter  of  Bittan 

I.  L.  R.  2  Calc.  357 

Power  of  Court  to  appoint 


guardian  of  person  and  estate  of  a  minor. 
The  power  of  the  Court  of  Chancery  to  appoint 
guardians  to  infants,  whether  such  infants  have  pro- 
perty or  not,  is  possessed  by  the  High  Court.  Re 
Jagannath  RiMji  .       .    '  I.  Ii,  R,  19  Bom.  96 

4.  Inherent  power  of 

High  Court  to  appoint  guardian — Guardians  and 
Wards  Act  ( VIII  of  1890)— Appointment  of  Hindu 
father  as  guardian.  1  he  High  Court  has  the  power, 
irrespective  of  the  provisions  of  the  Guardians  and 
Wards  Act  (VIII  of  1890),  of  appointing  a  guardian 
for  an  infant  or  his  estate.  A  Hindu  father  appoint- 
ed guardian  of  his  infant  sons  for  the  purpose  of 
raising  money  by  the  mortgage  of  ancestral  immove- 
able  property,  on  its  appearing  to  the  Court  that  by 
so  appointing  him  guardian  better  terms  were  likely 
to  be  procured  from  the  mortgagee,  and  the  infants 
to  that  extent  consequently  benefited.  Jo  ihe 
^natter  of  the  petition  of  J  air  am  Luxmon 

I.  Ii.  R.  16  Bom.  634 


5. 


Guardianship     of     female 


minor — Mahomedan  Laic — Beng.  Reg.  X  of  1793, 
s.  21— Act  XL  of  1858,  s.  27— Act  IX  of  1861.  I'he 
eifect  of  s.  21  of  Regulation  X  of  1793  and  of  s.  27 
of  Act  XL  of  1858  is  that  no  person  other  than  a 
female  shall  in  anj'^  case  be  entrusted  with  the 
guardianship  of  a  female  minor.  Hddt  therefore, 
where  a  Mahomedan  mother  had  by  marrying  a 
stranger  forfeited  her  right  to  the  guardianship  cf 
her  children,  that  in  the  case  of  her  female  children 
their  grandmother  was  entitled  to  be  appointed 
guardian  to  the  exclusion  of  male  relatives.  And 
the  fact  that  the  proceeding  in  which  the  right  is 
sought  to  be  estabhshed  is  under  Act  IX  of  1861 
does  not  affect  the  rule.     Ftjzeehun  v.  Kajo 

I.  Ii.  R.  10  Calc.  15 

6.  Female       minor, 

right  to  custody  of — Mahomedan  law,  Shia  sect — 
Act  IX  cf  1861— Act  XL  of  1858,  s.  27.  A  Maho- 
medan father  of  the  S'hia  sect  is  entitled  to  the 
custody  of  a  daughter  above  the  age  of  seven  years 
as  against  the  mother.  'J  he  decision  in  Fuze^un  v. 
Kajo,  I.  L.  R.  10  Cnlc.  15,  has  no  application  to  a 
case  where  the  father  is  seeking  to  get  the  custodj' 
of  his  daughter.  In  the  matter  of  the  petition  of 
Mahomed  Amik  Khan.  L^rdij  Becum  ?'.  Maho- 
med Amir  Khan      ,      .    I.  Ii.  R.  14  Calc.  615 

7,  _ Certificate  of  guardianship 

— Act  XL  of  1858,  s.  7 — Minor.  The  grant  of  a 
certificate  under  s.  7  of  the  Bengal  Minoi's  Act  (XL 
of  1858)  should  not  be  based  exclusively  on  con- 
siderations of  propinquity  of  relationship  without 
regard  to  the  other  circumstances  of  the  case  affect- 
ing the  interests  of  the  minor  and  the  fitness  of  the 
person  appointed.     Sohna  v.  Khai.ak  Singh 

I.  L.  R.  13  All.  78 
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GUARDIAN— coMffZ. 

1.  APPOINTMENT— con<d. 

8.  . Guardianship  of  estate    of 

minor  paying    revenue  to  Government — 

Mad.  Req.  V  of  1804,  s.  20— Mad.  Ben.  X  of  1831, 
s.    3 — Minor — Estate  patjing  revenue  to  Government 

Jurisdiction  of  District  CouH.     A  T.)istrict  Court 

has  no  jurisdiction  under  s.  20  of  Rpgulation  V  of 
1804  and  s.  3  of  Regulation  X  of  1831  to  appoint  a 
guardian  of  the  estate  of  a  minor  A\hen  the  estate 
pays  revenue  to  Government.  Ex  parte  Sfp- 
BAMANYAN         .         .         .    L  L.  B.  6  Mad.  187 

9.  _______  Guardianship  of  children  of 

deceased  husband — Aot  XV  of  1856,  s.  3 — Be- 
marriaije  of  Hindu  widow.  On  the  re-marriage  of  a 
Hindu  widow,  if  neither  she  nor  any  other  person 
has  been  expressly  constituted  by  the  will  or  the 
testamentary  disposition  of  the  deceased  husband 
the  guardian  of  the  child,  and  such  child  has  pro- 
perty of  his  own  sufficient  for  his  support  and  edu- 
cation whilst  a  minor,  such  child  should  ordinarily 
be  regarded  as  a  child,  "  >vh.-  has  neither  father  nor 
mother  "  in  the  sense  of  s.  3  of  Act  XV  of  1856,  and 
in  such  a  case  a  proper  male  relative  of  the  deceased 
husband  should  ordinarily  be  appointed  guardian 
of  such  child  in  preference  to  his  re-married  mother. 
Khushali  v.  Rani     .         .     I.  L.  R.  4  All.  195 

10.  .  Guardianship  of  minor  co- 

Shares— /1:<  XL  of  1858—(iuardian  aiul  minor 
— Relation  of  manager  of  joint  estate  to  co-sharers 
under  age.  A  co-sharer  in  ancestral  family  estate 
under  the  Mitakshara  law,  the  co- proprietors  being 
minors,  though  he  may  have  poucr  to  manage  the 
estate,  is  not  in  consequence  the  guardian  of  such 
minors  for  the  purpose  of  binding  them  by  the  exe- 
cution of  a  bond  charging  the  estate  ;  nor  is  tlie 
eldest  male  member  of  the  family,  being  of  full  age, 
guardian  of  such  minors  for  the  purpose  of  defend- 
ing suits  brought  against  them  for  money  advanced 
in  respect  of  the  estate,  imless  he  has  obtained  a 
certificate  of  administration  under  Art  XL  of  1868, 
s.  3.  1  hat  Act  shows  that  he  is  not  guardian  of  the 
minors,  the  care  of  whose  persons  and  property 
(unless  taken  under  the  protection  of  the  Court  of 
Wards  by  s.  2)  is  subject  to  the  juris  lietlon  of  the 
Civil  Court<^.  Dmin  *pers' ^  '•.  KKSTK.rFK-'vD 
Singh    .  L  L.  B.  8  Calc.  656  :  11  C  L.  R.  210 

Ij.  11.9  1.  A  27 


11. 


Guardians      and 


Wards  Art  (VIII  of  1890V-Minor,  a  memUr  of 
joint  Mitakshara  famihi  and  having  no  separate 
jjTOrjertv-Act  XL  of  1858.  XTnder  the  Guardiai.s 
andWirda  Act,  18«(»,  a  guardian  cannot  be  ap- 
poin'ed  of  the  property  of  a  minor,  who  is  a 
memHor  of  a  joint  Hindu  family  governed  by  the 
Mitakshara  law,  and  ])08ses8ed  of  no  separate 
estate.  Difference  between  tlie  fiuardians  and 
Wards  Act,  18W,  and  Act  XL  of  1858  stated. 
Durgapersad  v.  Keshrprriad  Singh,  I.  L.  R.  8  Cal*-. 
656  ,  L.  R.  9  1.  A.  27,  explained.  Narsin-grav 
Ramchandra  v.  Venkaji  Krishna,  /.  L.  R.  8  Bom. 
395,  and  Apfovi^r  v.  Rama  Svhha  Aiyan,  11 
Mon.  J.  A.  75,  referred  to.  Rhxm  Khar  v.  Motm- 
nlndaSahov  .       I.  L.  R.  19  Calc.  301 
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12. 


Guardians     and 


Wards  Act  ( VIII  of  1890) — Minor  co-parcener  in  a 
joint  Hindu  family  governed  by  the  Mitakshara  law — 
Hindu  laic — Guardian  of  per  sort  of  minor.  Under 
Act  VIII  of  1890,  a  guardian  cannot  be  appointed 
to  the  property  of  a  minor  who  is  a  member  of  a 
joint  Hindu  family  governed  by  the  Mitakshara 
law  and  possessed  of  no  separate  property.  A 
guardian  of  the  person  of  such  a  minor  may  be  ap- 
pointed under  the  Act.  Virfpakshappa  v.  Nil- 
gang  a  v\     .         .         .       I.  Ii.  R.  10  Bom.  309 


13. 


Appointment      of 


guardian  of  property  of  minor — Minor  who  is  a 
member  of  a  joint  Hindu  family.  It  is  not  compe- 
tent to  a  Court  imder  Act  VIII  of  1890  to  appoint 
a  guardian  of  the  property  of  a  minor  who  is  a 
member  of  a  joint  Hindu  family.  Virupakshappa 
V.  Nilyanyava,  I.  L.  R.  19  Bom.  309,  and  Sham 
Kuar  V.  Mohanvnda  Sahoy,  I.  L.  R.  19  Calc.  301, 
referred  to.     .Ihabbu  Singh  v.  Ganga  Bishan 

I.  Ii.  R.  17  AIL  52a 


14. 


Guardians     and 


Wards  Act  {VIII  of  1890),  s.  34— Guardian  to  the 
proi>erty  of  a  minor  who  is  a  member  of  a  joint  Hindu 
famihi.  It  is  not  competent  to  a  Court  to  appoint 
a  guardian  to  the  property  of  a  minor  when  such 
minor  is  a  member  of  a  joint  Hindu  family  and  has 
no  other  property  than  his  share  in  the  joint  family 
estate.  Jhahhu  Singh  v.  Ganga  Bishen,  I.  L.  R. 
17  AU.  529,  and  Gurja  v.  Moher  Singh,  AU.  Weekly 
Notes  (1896)  30,  referred  to.  Bandhu  Prasad 
V.  Dhirajt  Kuar    .         •     X  L.  R.  20  All.  400 


15. 


Rival  claimants — Guardians 


and  Wards  Act  {VIII  of  1890),  s.  17— Relation- 
ship. In  appointing  a  guardian  of  a  minor  under 
Act  VIII  of  1890,  the  main  question  for  the  Court 
to  determine  is  what  is  for  the  welfare  of  the 
minor  ;  in  determining  this,  the  Court  may  take  into 
consideration  the  nearness  of  relationship  of  the  ap- 
plicants as  being  a  circumstance  tending  to  show 
that  the  interest  of  the  minor  will  be  better  looked 
after.  Before  Act  VIII  of  1890  was  passed,  no 
relation  other  than  the  father  or  mother  had  an 
absolute  right  to  the  custody  of  a  Hindu  minor. 
The  law  now  gives  no  such  absolute  right.  KritfUo 
Kishore  Neogi  v.  Kadu  Moye  Dasi,  2  I.  L.  R.  583, 
referred  to.     Bhikuo  Koer  v.  Chamela  Kokr 

2  C.  W.  N.  191 

16.  Appointment  of  guardian 

hywiil— Application  for  certi/icaie  of  gtiardian- 
ship— Guardian  and  Wards  Act  {VIII  of  1890), 
ss.  7,  d.  {3),  13,  and  48 — Procedure.  When  a  person 
alleges  that  he  has  been  appointed  guardioin  of  a 
minor  under  a  will,  no  one  else  can  be  appointed 
guardian  under  s.  7  (3)  of  Act  VIII  of  1890  until  it 
is  found,  after  due  investigation,  that  there  is  no 
valid  will.  The  procedure  under  Act  VIII  of  1890 
is  not  intended  to  be  summarv.  Shahh  ?;.  Hapma 
Beg  AM       .         .         .        I.Ii.  R.  17Bom.  560 

17.  Testamentary  appointment 

of  a  guardian — Guardians  and  Wards  Act  ( VII I 
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of  1890),  ss.  7,  8.  A  Hindu  mother  has  no  autho- 
rity to  appoint  a  guardian  for  her  son  by  will ;  it 
is  accordingly  the  duty  of  the  Coiu-fc,  on  an  appli- 
cation under  Guardians  and  Wards  Act,  1890,  for 
the  appointment  of  a  guardian  for  the  son  of  a 
Hindu  widow  who  had  purported  to  make  such  an 
appointment,  to  inquire,  imder  s.  7,  as  to  the  ne- 
cessity for  an  appointment  being  made  and  itself 
to  appoint  a  fit  and  proper  person.  Venkayya 
Garu  v.  Venkata  Narasimhulu 

I.  L.  R.  2  Mad.  401 


18. 


Testamentary  guardians — 


Minor  residing  out  of  the  jurisdiction  of  the  Court — 
Letters  Patent,  High  Court,  cl.  17 — Guardians  and 
Wards  Act  ( VIII  of  1890),  ss.  4,  7,  9.  Case  in  which 
the  Court  refused,  on  a  summary  proceeding  under 
cl.  17  of  the  Charter,  to  appoint  a  guardian  of  the 
person  and  property  ot  an  infant  who  was  not  a 
European  British  subject,  and  who  was  living 
outside  the  limits  of  the  ordinary  original  civil 
jurisdiction  of  the  Court,  there  being  testamentary 
guardians  in  existence,  and  no  application  or  suit 
filed  to  remove  them.  On  these  two  last  grounds 
the  Coiu-t  also  refused  to  appoint  a  guardian  of  the 
infant's  property  under  Act  VIII  of  1890.  In  the 
matter  of  Srish  Chfnder  Singh 

I.  L.  B.  21  Calc.  206 


19. 


Minor  residing  in  England 


— Jurisdiction  of  High  Court.  Where  a  mother 
residing  at  Poona,  the  widow  of  a  deceased 
European  inhabitant  of  Poona,  applied  to  be  ap- 
pointed guardian  of  her  three  minor  children,  two 
of  whom  were  residing  with  her,  and  the  third  a 
girl  of  the  age  of  16  years,  was  residing  in  Eng- 
land, and  to  have  certain  payments  made  to  her 
out  of  the  estate  of  their  deceased  father  on  their 
account,  and  to  have  certain  powers  over  their 
persons  given  to  her,  and  to  have  the  costs  of  the 
application  paid  out  of  the  shares  of  the  said  three 
minor  children  in  the  hands  of  the  Administrator- 
General  of  Bombay,  the  Court  made  the  order  ap- 
plied for.    In  re  Meakin  .  I.  L.  R.  21  Bom.  137 

20. Proceedings    for  appoint- 
ment of  a  guardian  in  more  Courts  than 

one — Guardians  and  Wards  Act  {VIII  of  1890), 
s.  14 — Report  hy  District  Court  to  High  Court — 
Direction  hy  Chief  Justice — Powers  of  High  Court 
— Letters  Patent  High  Court,  1865,  cl.  17 — Costs, 
S.  14  of  the  Guardians  and  Wards  Act  (VIII  of 
1890)  does  not  apply  to  the  High  Court  in  the 
exercise  of  its  original  civil  jurisdiction ;  and  the 
term  "  report  "  in  cl.  (2)  of  that  section  refers,  not 
to  a  judicial  reference,  but  to  a  ministerial  act. 
Proceedings  had  been  taken  for  the  appointment  of 
a  guardian  of  a  minor  under  that  section  in  the  High 
Court  and  afterwards  in  a  Mofussil  Court.  The 
latter  reported  the  case  to  the  High  Coiu't,  and  the 
Chief  Justice  thereupon  directed  that  the  proceed- 
ings in  the  MofussU  Court  should  be  stayed,  and 
that  a  Judge  of  the  Original  Side  of  the  High  Court 
should  hear  and  determine  the  matter.     Held,  that 
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such  direction  was  in  order,  and  that  the  Judge  who 
determined  the  matter  had  jurisdiction  to  do  so. 
Held,  also,  that,  although  a  petitioner  had  failed  in 
his  application  on  all  points  except  the  removal  of 
the  guardian,  he  was  entitled  to  his  costs  up  to  and 
including  the  order  removing  the  guardian,  as  he 
must  be  taken  to  have  acted  so  far  for  the  benefit 
of  the  minor.  In  the  matter  of  Fakaruddin 
Mahomed  Chowdhry.  Hapiz  Amminuddin 
Ahmed  v.  Garth    .         .     I.  L.  R.  26  Gale.  133 

3  C.  W.  N.  9^ 

21.  Guardian  ad  litem — Court  in 

which  suit  is  proceeding.  Guardians  ad  litem  should 
always  be  appointed  by  the  Covu-t  in  which  the 
litigation  is  pending.     Anonymous 

5  Mad.  Ap.  8 

22.  Appointment    of 

mother  where  there  is  not  male  relative  suitable.  In 
the  absence  of  a  competent  and  unobjectionable 
male  relative,  ready  and  willing  to  act  as  guar- 
dian ad  litem  of  an  infant,  the  mother  of  the  infant 
may  be  appointed  such  guardian,  if  there  be  no 
objection  to  her  on  any  ground  but  that  of  her  sex. 
In  the  matter  of  Danappa  bii?  Subrav 

1  Bom.  134 


23. 


Appointment   by 


Judge  in  default  of  relative — Act  XL  of  1858 — Civil 
Procedure  Code,  1882,  s.  443.  If  no  friend  or 
relative  of  a  minor  defendant  is  willing  to  take  out  a 
certificate  under  Act  XL  of  1858,  and  appear  as 
guardian  for  the  infant,  the  Judge  should  appoint 
an  officer  of  Court,  or  some  respectable  nominee  or 
nominees  of  the  minor,  guardian  to  defend  the  suit. 
Babaji  bin  Kusoji  v.  Maruti,  11  Bom.  182,  and 
Dhoniba  Lahshman  v.  Kusa,  6  Bom.  219,  cited  and 
followed.  IssuR  Chunder  Gupto  v.  Nobo  Kristo 
Gttpto 7  C.  L.  R.  407 


24. 


Next     friend — 


Uncle — Nephew — Mahomedan  law.  The  rule  of 
Mahomedan  law  that  an  uncle  cannot  be  the  guar- 
dian of  the  property  of  a  minor  does  not  prevent  an 
uncle  from  representing  his  infant  nephew  under  the 
Code  of  Civil  Procedure  as  next  friend  in  a  suit. 
Abdul  Bari  v.  Rash  Behari  Pal 

6  0.  li.  R.  413 

25. ^ Suit  against  per- 
son not  appointed  guardian  hy  Court.  Neither 
the  Code  of  Civil  Procedure  nor  the  proviso  of  s.  3^ 
of  Act  XL  of  1858  gives  a  plaintiff  any  power  to 
institute  a  suit  against  a  person  named  by  himself 
as  guardian  ad  litem  on  behalf  of  a  minor,  nor  wheD 
he  has  done  so  do  they  give  to  the  Court  the 
power  of  transferring,  by  a  mere  order  made 
ex  parte,  such  an  irregular  proceeding  into  a  suit 
agamst  the  minor.  Guru  Churn  Chuckerbutty 
V.  Kali  Kissen  Tagore  .  I.  L.  B.  11  Calc.  40a 


26. 


Minors^        Act, 


XX  of  1864— Act  XV  of  1880,  s.  3— Appointment 
of  guardian  ad  litem — Civil  Procedure  Code,  1877, 
8S.  456,  458 — Costs.     Where  no  administrator    of 

7  0 


(    4477     ) 


DIGEST  OF  CASES. 


(     4478     ) 


GV  AUDI  AN— contd. 

1.  APPOINTMENT— ocw^i. 

the  estate  of  a  minor  is  appointed  under  Act  XX  of 
1 864,  there  is  no  objection  to  the  appointment  of 
a  guardian  ad  litem  under  s.  443  of  the  Civil  Pro- 
cedure Code  (Act  X  of  1877,  as  amended  by  Act 
XII  of  1879)  for  the  purpose  of  defending  a  suit 
against  the  minor.  Act  XX  of  1864,  s.  2,  has  no 
bearing  on  the  case  of  a  next  friend  or  guardian  ad 
litem  not  claiming  charge  of  the  minor's  estate. 
Neither  Act  XX  of  1864  nor  the  Civil  Piocedure 
Code  (Act  X  of  1877,  as  amended  by  Act  XII  of 
1879)  empowers  any  Court  to  appoint  a  person 
against  his  or  her  will  to  be  a  next  friend,  guar- 
dian arf  litemf  administrator  of  the  estate,  or  guar- 
dian of  the  person  of  the  minor.  S.  458  of  the 
Civil  Procediu-e  Code  (Act  X  of  1877)  is  not, 
so  far  as  regards  payment  of  costs,  applicable 
to  any  person  appointed  to  act  as  guardian  ad 
litem  without  his  previous  assent.  S.  3,  cl.  (6), 
of  Act  XV  of  1880,  preserves  jurisdiction  to  a 
Com:t  to  try  a  suit  against  a  minor,  notwith- 
standing the  appointment  of  one  of  its  officers  to 
be  the  minor's  guardian  ad  litem.  The  decision  in 
Mohun  Ishwar  v.  Haku  Rupa,  I.  L.  R.  4  Bom. 
638,  is  superseded  by»Act  XV  of  1880,  s.  3,  cl.  (6), 
in  so  far  as  that  decision  affected  officers  of  the 
Court  appointed  guardians  ad  litem  under  s.  466 
of  Act  X  of  1877,  as  amended  by  Act  XII  of  1879. 
Jadow  Mulji  v.  Chhagan  Raichand 

I.  L.  R.  5  Bom.  306 


27. 


-Change  of  guar- 


dian  on  apfjlication  of  word — Ouardians  and  Wards 
Act  {VIII  of  1890),  8.  10.  Where  a  guardian  ad 
litem  has  once  been  appointed,  his  appointment 
enures  for  the  whole  of  the  lis  in  the  course  of  which 
it  has  been  made,  unless  and  until  it  is  revoked  by 
the  Court ;  but  if  the  person  to  whom  such  guar- 
dian is  appointed  prays  for  his  removal  and  for  the 
substitution  of  a  guardian  named  by  the  applicant, 
the  Court  will  appoint  the  guardian  so  named  in  the 
absence  of  any  special  and  valid  objection  to  such 
person.    Jwala  Dei  v.  Pirbhu 

I.  L.  R.  14  All.  85 


28. 


Husband         and 


wife — Suit  for  divorce  under  Parsi  Marriage  Act 
{XV  of  1865),  8.  30 — Minor — Age  of  majority.  In 
a  suit  by  a  husband  for  divorce  under  s.  30  of  the 
Parsi  Marriage  Act  (XV  of  1865),  the  defendant,  if 
under  the  age  of  21  years,  although  more  than  18, 
must  be  deemed  to  be  a  minor,  and  a  guardian  of  the 
defendant  for  the  suit  must  be  appointed.  Sorabji 
Cawasji  Polishvala  v.  Bdchoobai 

I.  Ij.  R.  18  Bom.  866 


29. 


-Appeal      by 


person  other  than  guardian.  Two  detendants  in  a 
suit,  being  mmors,  were  represented  by  a  properly 
appointed  guardian  ad  litem.  Upon  a  decree  being 
passed  in  favour  of  the  plaintiff,  an  appeal  was  filed 
on  behalf  of  the  minors,  by  their  mother,  without 
any  order  obtained  by  her  constituting  her  guardian 
and  without  any  previous  removal  of  the  properly 
appointed  guardian  ad  litem.     Held,  (i)  that  the  ap- 
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peal  could  not  be  heai*d  ;  and  (ii)  that  the  appoint- 
ment of  guardian  in  a  Court  of  first  inst-jvnce  enures 
not  onlj'  for  the  term  of  the  proceeding  m  that  Court, 
but  also  for  purposes  of  appeal.     Venkata  Chan- 

DRASEKHABA  RaZ  I'.  AlAKARAJAMHA  MaHARaNI 

I.  L.  R.  22  Mad.  187 


30. 


Nazir  of  Court — Minors*  Act, 


XX  of  1864—Bomhay  Civil  Courts  Acts,  XIV  of 
1869  and  X  of  1876— Officer  of  Govermnent— Col- 
lector— Public  Curator  under  Act  XIX  of  1841. 
The  nazir  of  a  Civil  Court,  who  is  appointed  guar- 
dian of  the  estate  of  a  minor  under  Act  XX  of 
1864,  is  not  an  officer  of  Government  ^^ithin  the 
meaning  of  s.  :<2  of  Act  XIV  of  1869,  as  amended 
by  8.  15  of  Act  X  of  1876.  An  officer  of  Govern- 
ment, in  order  to  come  A\ithin  those  enactments, 
must  be  a  party  to  a  suit  in  his  official  capacity. 
The  only  officers  of  Government  whom  Act  XX  of 
1864  conteraplat^-'s  as  guardians  of  the  estate  of  a 
minor  in  their  official  capacity  are  the  Collector  of 
the  district  and  the  public  curator,  appointed  as 
such  under  Act  XIX  of  184 1 .  A  Subordinate  Judge 
who,  under  s.  456  of  the  Civil  Procedure  Code  (Act 
X  of  1877,  as  amended  by  s.  73  of  Act  XII  of  J  879), 
appoints  the  nazir  or  ^ny  other  officer  of  liis  Court 
to  act  as  guardian  of  a  minor  plaintilf  or  defendant 
in  a  suit  in  his  Court,  has  no  jurisdiction  to  hear  it 
and  pass  a  decree  against  that  officer  as  guardian  ad 
litem  of  the  minor.  Trimhak  Nimhaji  v.  Shitviram, 
I.  L.  Ii.  4  Bom.  642  note,  followed.  Mohan  Ish- 
WAR  r.  Haku  Rupa      .       I.  Ii.  R.  4  Bom.  688 


81. 


Minor, 


euit 


ngninst  — Nazir  api>ointed  guardian  ad  litem — Power 
of  Court  to  direct  fee  to  be  paid  by  plainiiff  for  commu 
nicntion  with  natural  guardian — Civil  Procedure 
Code  (Act  XI V  of  1882),  s.  458—ProcedHie.  'I here 
is  no  power  in  the  Court  to  order  a  plaintiff  to  pay 
a  fee  for  the  purpose  of  enabhng  the  nazir,  who  has 
been  appointed  guardian  ad  litem,  to  put  himself  in 
communication  with  the  natural  guardians  and 
other  friends,  but  the  Court  may  refuse  to  go  on 
with  the  suit  if  it  shoidd  be  of  opinion  that  the  nazir 
lias  been  unavoidably  prevented  from  making  him- 
self acquainted  with  the  case  against  the  minor. 
In  a  suit  against  a  minor  residing  in  a  Native  State 
at  a  distance  from  the  nazir  of  the  Court  who  was 
appointed  guardian  ad  litem,  and  where  the  nazir 
was  prevented  from  conducting  the  minor's  defence 
without  incurring  expense  which  the  plaintiff  refus- 
ed to  pay : — Held,  that  the  Court,  il  it  chose,  might 
cancel  the  appointment  of  the  nazir  as  guardian  ad 
litem  under  s.  458  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882).  Narayandas  Kamdas  v.  Saheb 
Hussein       .         .         .      I.  L.  R.  12  Bom.  553 


82. 


Certificate    of  administra- 


tion of  minor's  estate —  Minora*  A ct  ( XX  of  1864) 
— Default  in  appearance  as  indicating  consent — Pro- 
cedure. An  order  for  the  issue  of  a  certificate  of 
administration  to  any  particular  individual  under 
Act  XX  of  1864  ought  not  to  be  made  until  it  is 
ascertained  whether  that  individual  is  willing  to 
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take  it.  Where  an  order  for  the  issue  of  a  certifi- 
cate of  administration  was  made  on  default  of  the 
mother  of  the  infant  to  appear  and  show  cause  why 
the  certificate  should  not  be  issued  to  her : — Held, 
that  such  default  in  appearance  ought  not  to  be 
accepted  as  an  assent  to  the  issuing  of  the  certifi- 
cate to  the  non-appearing  party.  If  no  relative  or 
friend  of  the  minor  can  be  found  who  is  willing  to 
take  out  a  certificate,  the  District  Judge  should 
name  some  officer  of  his  Court  or  some  respsctabie 
nominee  of  the  suing  creditor  of  the  infant.  Babaji 
V.  Maruti       .         .         .      I.  L.  R.  5  Bom.  310 


33. 


Power  of  appointing  guar- 


dians— Guardian  appointed  of  property  of  a  minor 
who  teas  a  member  of  a  joint  Hindu  family,  the 
property  being  joint  property — Sanction  given  for  sale 
of  family  property  in  v)kich  minor  hud  a  share. 
Jurisdiction  of  High  Court.  Under  its  general 
jurisdiction,  and  apart  from  the  Guardians  and 
Wards  Act  (VIII  of  1890),  the  High  Court  has 
power  to  appoint  a  guardian  of  the  property  of  a 
minor  who  is  a  member  of  joint  Hindu  family  and 
where  the  minor's  property  is  an  undivided  share 
in  the  family  property.  The  applicant  in  this  case, 
who  sought  to  be  appointed  guardian,  also  sought 
the  sanction  of  the  Court  for  a  sale  of  the  family 
property  in  which  the  minor  w  as  interested.  Held, 
under  the  special  circumstances  of  the  case,  that 
the  sanction  should  be  given.  In  re  Manilai. 
HuKGovAN  (1900)        .       I..  L  R.  25  Bom.  353 

34.   .  Guardian      and 

Wards  Ad  {VIII  of  1890),  s.  10— Guardian  and 
minor — Discretion  of  Court  a^  to  appointment  of 
guardian.  In  this  case  the  High  Court  set  aside 
the  appointment  of  the  father  as  guardian  of  his 
own  daughter,  aged  10  years,  upon  the  grounds 
chiefly  that  the  father  had  married  again  and  that 
under  the  circumstances  the  child  was  likely  to  be 
happier  with  her  maternal  grandmother  with  whom 
she  had  been  living  since  the  age  of  5,  than  with  her 
father.     Bindo  v.  Sham  Lal  (1906) 

I.  L.  R.  29  All.  210 

35.  Minor — Guar- 


dian and  Wards  Act  ( VIII  of  1890),  8.  7—Sonthal 
Parganas — Ppioer  of  the  District  Judge  to  appoint 
the  Deputy  Commissioner  as  guardian  ivhen  holding 
simultaneously  the  offices  of  District  Judge  and  De- 
puty Commissioner.  The  Deputy  Commissioner  of 
the  Sonthal  Parganas,  being  in  the  position  of  the 
Collector,  is  not  incompetent  to  apply,  as  such,  for 
the  appointment  of  a  guardian  to  a  minor  under 
the  provisions  of  the  Guardian  and  Wards  Act, 
even  though  the  appHcation  would  be  to  himself  in 
his  capacity  as  a  District  Judge  ;  and  the  District 
Judge  is  not  precluded  from  appointing  the  Deputy 
Commissioner  as  guardian  to  the  minor,  even  though 
he  himself  may  hold  the  latter  office.  Keshobati 
KuMAKi  V.  Satyanarvin  Singh  (1907) 

1. 1..  R.  34  Cale.  569 


36. 


Attainment    of  majority — 


Guardian  and  Wards  Act  {VIII  of  1890),  s.  52— 
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Indian  Majority  Act  {IX  of  1875),  8.  3— Guardian 
and  minor — E^ect  of  appointment  of  guardian — 
Civil  Procedure  Code,  s.  440.  Where  a  guardian 
has  once  been  appointed  under  the  provisions  of 
Act  No.  VIII  of  1890,  the  attainment  of  majority 
by  the  ward  is  postponed  until  he  reaches  the  age  of 
twenty-one  years  notwithstanding  that  the  guar- 
dian  appointed  by  the  Court  may  be  disc^harged 
before  that  time  arrives.  Gordliandas  Jadowji  v. 
Harivalubhdas  Bhaidas,  I.  L.  R.  21  Bom.  281, 
followed.  Pates ri  Partap  Narain  Singh  v.  Champa 
Lal,  All.  Weekly  Notes  {1891),  118,  distinguished. 
Sadho  Lal  v.  Murlidhar  (1907) 

I.  L.  R.  29  All.  672 

37.  Testamentary    guardian — 

Guardian  of  minor  "  appointed  by  an  authority 
competent  in  this  behalf,''  meaning  of — Powers  of  a 
Hindu  father  to  appoint  a  testarnentary  guardian  to 
his  minor  son — Indian  Succession  Act,  s.  47,  not 
applicable  to  the  will  of  a  Hindu.  Assuming  that 
a  Hindu  father  has  power  to  appoint  a  testamen- 
tary guardian,  it  is  not  by  virtue  of  any  statute  ; 
for  s.  47  of  the  Indian  Succession  Act  does  not 
apply  to  the  will  of  a  Hindu.  If,  therefore,  the 
power  exist  it  must  be  under  Hindu  Law  as  distinct 
from  statute.  Itwould  not  be  in  accordance  with 
the  ordinary  use  of  language  to  speak  of  a  father, 
whose  power  (if  any)  rests  on  the  General  Hindu 
Law  as  "an  authority  competent  in  that  behalf." 
It  is  clear  that  s.  440  of  the  Civil  Procedure  Code 
does  not  apply  to  all  guardians,  for  it  would  be 
impossible  to  suggest  that  it  appUes  to  natural 
guardians.   Budhilal  v.  Morarji  (1907^ 

I.  L.1R.  31  Bom.  413 

2.  DUTIES  AND   POWERS  OP  GUARDIANS. 

1.  Piling  accounts  of  estates — 

— Payment  of  debts  barred  by  lapse  of  time.  Guar- 
dians appointed  by  Civil  Courts  ought  to  file  the  ac- 
counts of  their  estates  annually  as  required  by  law. 
A  guardian  is  not  necessarily  accountable  for  sums 
paid  by  him  in  discharge  of  debts  barred  by  limit- 
ation. Chowdhry  Chuttersal  Singh  ?>.  Govern- 
ment          3  W.  R.  57 

2.  Accounts  and   inventory — 

Minors'  Act  {XX  of  1864),  ss.  6  and  16.  The  person 
appointed  administrator  to  a  minor's  estate  under 
s.  6  of  the  Bombay  Minors'  Act  (XX  of  1864)  is 
not  liable  to  furnish  an  inventory  and  accounts 
under  s.  16  of  the  Act.  Vallakdhas  Hirachand 
V.  GoKALDAS  Tejiram        .        3  Bom.  A.  C.  89 

3.  Property  of  minor  in  hands 

of  Court — Brother's  right  to  receive  and  apply 
funds.  Where  the  Court  has  taken  the  property  of 
a  minor  into  its  own  hands,  the  guai'dian  appointed 
by  the  Court,  and  not  the  brother,  is  the  right  party 
to  receive  and  api>ly  the  money  granted  by  the 
Court  to  defray  the  expenses  of  the  kurnobedh  and 
marriage  of  the  ward.  Monemotfonath  Dey  v. 
AusHooTosH  Dey        .        1  Ind.  Jur.  M".  S.  24 

7  0  2 
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4. 


Testamentary    guardian — 


Regulations  jjrevious  to  Act  IX  of  1S61 — Power  of 
District  Court  over  guardian  deriving  authority  from 
tvill.  A  testamentary  guardian  applied  to  the 
District  Court  for  permission  to  remove  his  wards 
for  the  purpose  of  having  them  educated.  Heldf 
that,  as  the  guardian  derived  his  authority  from  the 
vs'ill  of  the  minor's  father,  and  did  not  come  within 
the  meaning  of  the  Regulations  and  Acts  previous 
to  Act  IX  of  1861,  he  could  not  thus  apply  to  the 
District  Court.  Sashadry  Aiyangar  v.  Peeia 
Natchiar  alias  Parwatha  Vfrthani  Natchiar 

8  Mad.  94 


5. 


Arrangements  for  minor's 


education — Collector  as  guardian — Act  XL  of 
1858,  s.  12.  A  Collector  appointed  guardian  under 
s.  12,  Act  XL  of  1858,  has  power  to  make  arrange- 
ments for  a  minor's  education,  and  is  not  so  far 
amenable  to  the  jiu-isdictiou  of  the  Civil  Courts. 
Ramendra  Bhuttacharjeh  v.  Collector  of  Raj- 

SHAHYE 14  W.  R.  113 


6. 


Acts  of  guardian  as  repre- 


sentative of  minor  in  suit — Admissions  in 
suit  by  or  against  minor.  It  is  incumbent  upon  a 
Court  which  is  called  upon  to  try  an  issue  between 
a  person  of  mature  years  and  an  infant,  to  take  care 
that  facts  essential  to  his  adversary's  case  are  not 
unadvisedly  admitted  on  behalf  of  the  infant.  The 
Coiu-t  should  take  nothing  as  admitted  against  an 
infant  party  to  the  suit  unless  it  is  satisfied  that  the 
admission  is  made  by  some  one  competent  to  bind 
the  infant,  and  fully  informed  upon  the  facts  of  the 
matter  in  litigation.  Abdul  Hye  v.  Banee  Per- 
SHAD 21  W.  R.  228 


7. 


Improper       con- 


duct of  suit  broTight  against  minor — Fraud — Sup- 
pression of  facts  in  favour  of  minor.  B,  "  for  self 
and  as  guardian  of  G,  a  minor  "  was  defendant  in  a 
suit  for  debt  brought  hy  A.  In  that  suit,  a  part 
payment  of  the  debt  by  J5  to  ^  on  account  of  C 
was  suppressed,  a  personal  decree  was  given  against 
the  minor,  and  in  execution  of  that  decree  certain 
property  belonging  to  the  minor  was  sold.  //eW,  in 
a  subsequent  suit  by  the  minor,  that  the  latter  was 
entitled  to  have  the  decree  and  the  subsequent  sale 
set  aside,  as  against  a  purchaser  with  notice,  on  the 
around  of  fraud.     Grish  Chunder  Mookerjee  v. 

RIlLLER 3  C.  Ij.  R.  17 


8. 


Decree       against 


minor,  sale  under — Suit  to  set  ante  aside  on  attaining 
majority,  ground  for — Procedure.  Where  a  decree 
has  been  made  against  an  infant  duly  represented 
by  his  guardian,  and  the  infant  on  attaining  his 
majority  seeks  to  set  that  decree  aside  by  a  separate 
suit,  he  can  succeed  only  on  proof  of  fraud  or  colu- 
sion  on  the  i)art  of  his  guardian.  If  the  infant 
desire  to  have  the  decree  set  aside  because  any 
available  good  ground  of  defence  was  not  put  for- 
ward at  the  hearing  by  his  guardian,  he  should 
apply  for  a  review.     If  the  decree  were  an  ex  parte 
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one,  the  procedure  adopted  should  be  that  given 
in  the  Civil  Procedure  Code  for  setting  aside  ex 
parte  decrees.  RAGHrBAR  Dyal  Sahu  v.  Bhikya 
Lal  Miss^r       .         .         .  I.  L.  R.  12  Calc.  69- 


9. 


Sale     under     de- 


cree in  suit  where  minor  is  not  properly  represented. 
A  sale  under  a  decree  in  a  suit  in  which  the  minor 
was  not  properly  represented  is  not  valid.  Jungee 
Lall  v.  Sham  Lall  Mis.ser        .      20  W.  R.  120- 


10. 


Power     of  law- 


ful guardian  to  set  aside  decree  obtained  hy  unauthor- 
ized guardian.  Held,  that  a  decree  obtained  against 
a  minor  and  his  property  represented  by  an  un- 
authorized guardian  may  be  set  aside  by  a  lawful 
guardian  without  imputation  of  fraud  or  collusion^ 
and  that  such  decree  would  have  no  effect,  and  will 
not  be  binding  on  the  minor  or  against  his  property. 
Khooshalo  v.  Subookh       ,         .        1  A  gra  175 

11.  Acts  of  guardian  hoT«r  far 

binding  on  minor — Payment  before  certificaie 
granted.  Held,  that  the  act  of  the  guardian  was 
binding  on  the  minor,  unless  it  be  proved  that  it 
was  an  unreasonable  one,  and  that  the  paj^ment  by 
the  debtor  before  any  certificate  was  obtained  was 
not  an  invalid  payment.  Motee  Ram  Sahoo  v. 
Khuleeloollah        .         .         .2  Agra  338 

12.  Tovrer  of  guardian  to  sell 

m.inor*8  property — O^iardian  not  appointed 
under  special  Act.  Qucere :  Whether  a  guardian 
appointed  by  the  Court  (except  under  some  special 
Act)  has  any  authority  to  sell  the  property  of  his 
ward  unle^wthe  express  sanction  of  the  Court  is 
given.     Re  .Iaoannath  Ramji     • 

I.  L.  R.  19  Bom.  96 


18. 


Inability    of   guardian  to 


contract  on  behalf  of  infant  ward,  so  as  to 
bind  him  personally— i?^gc<  of  Act  VI  of  1862 
{Bombay),  s.  12,  in  regard  to  a  charge  upon  a  talukh- 
dari  estate  in  the  Ahmedabad  District  during  the 
period  of  managetnent.  A  guardian  cannot  contract 
in  the  name  of  a  ward,  so  as  to  impose  on  him  a 
personal  liability.  Act  VI  of  1802  (Bombay)  "  for 
the  amelioration  of  the  condition  of  tahikhdars  in 
the  Ahmetlabad  Collectorate  and  for  their  relief 
from  debt,"  was  intended  to  deal  with  all  debts  and 
liabilities  which  could  possibly  impose  a  charge 
upon  the  talukhdari  estate  at  the  end  of  the  period 
of  management ;  when  the  estate  was  to  be  restored 
to  the  talukhdar  free  of  incumbrance,  excepting  the 
Government  revenu§.  If  debts  amounted  to  more 
than  the  surplus  of  rents  during  the  management, 
of  which  the  maximum  period  was  twenty  years, 
they  were  not  to  be  paid.  A  widow,  as  guardian  of 
her  infant  son,  the  heir  of  talukhdari  estate  in  the 
above  district,  validly  transferred  villages,  part 
thereof ;  and  in  the  deed  of  transfer,  to  \\'hich  her 
ward  was  by  her  as  his  guardian  nominally  a  party, 
contracted  to  indemnify  the  purchaser  in  case  the 
Government  should  claim  and  enforce  a  right  to 
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revenue  upon  the  villages  which  she  transferred  as 
being  rent-free.  The  deed  purported  to  make  both 
guardian  and  ward  personally  liable  in  this  respect, 
and  also  charged  the  liability  upon  other  parts  of  the 
talukhdari  estate.  The  infant  attained  majority, 
and  the  estate  was  then  placed  under  management 
within  Act  VI  of  1862.  During  the  period  of 
management  the  Governmentclaimed  and  enforced 
payment  of  revenue  upon  the  villages.  Held,  that 
there  M'as  no  personal  liability  on  the  part  of  the 
taluldidar  created  by  the  above ;  also  that,  if  the 
charge  on  the  estate  had  been  validly  made,  it  fell, 
at  all  events,  within  the  terms  of  s.  12  of  Act  VI 
of  1862,  absolving  estates  from  liability  for  debts 
incurred  not  only  before,  but  during  the  period  of 
management.     Waohela  Rajsanji  v.  Masludin 

I.  L.  R.  11  Bom.  551 
L.  B.  14  I.  A.  89 


14. 


Power  of  dealing  with  pro- 


perty of  minor — Brother  managing  family — Power 
of,  to  act  for  minor.  A  brother  acting  as  manager 
of  the  family  property  and  for  the  benefit  of  the 
minors,  although  he  has  not  obtained  a  certificate 
of  guardianship  under  Act  XL  of  1858,  may  make 
a  temporary  alienation  of  the  family  property  for 
necessary  purposes  and  for  the  benefit  of  the  minors. 
Lalla  Seetul  Pebshad  v.  Chand  Khan 

2  N..  W.  428 


15. 


-Sale  by  guardian 


without  certificate — Invalidity  of  sale — Refund  of 
'purchase-money.  A  sale  made  by  a  guardian  ^vith- 
out  the  sanction  of  the  Court,  required  by  Act  XL 
of  1858)  s.  18,  is  made  without  power,  and  is  there- 
fore invalid,  even  if  the  purchaser  has  acted  honestly 
and  paid  a  fair  price.  In  such  a  case,  where 
possession  was  ordered  to  be  restored  with  mesne 
profits,  it  was  made  contingent  on  repayment  to 
the  pm'chaser  of  so  much  of  the  purchase- money 
as  had  been  applied  to  the  benefit  of  the  minor's 
estate.  Surut  Chunder  Chattekjee  v.  Ashoo- 
TOSH  Chatterjee     .  .  .      24  "W.  R.  46 


16. 


Sale    by    guard- 


ian— De  facto  and  de  jure  guardian — Transaction 
beneficial  to  minor.  Where  a  deed  of  sale  was 
executed  by  a  de  facto  guardian  of  certain  minors, 
and  the  consideration  money  was  duly  appHed  for 
the  benefit  of  the  property,  and  the  transaction  was 
found  to  be  a  necessary  one  and  beneficial  to  the 
minors,  the  mere  fact  that  the  manager  was  not  de 
jure  guardian  is  not  sufficient  to  invalidate  the 
transaction.     Gunga  Pershad  v.  Phool  Singh 

10  B.  L.  R.  368  note :  10  W.  R.  106 


17. 


Alienation  by  de 


facto  guardian  without  certificate  under  Act  XX  of 
2864.  Alienations  for  family  purposes  of  the  ances- 
tral estate  by  a  Hindu  widow  (the  mother  of  a  minor 
son),  though  she  was  not  appointed  an  administra- 
trix under  Act  XX  of  1864,  upheld  as  made  by  a  de 
J  acta  manager.     Bai  Ambit  v.  Bai  Manik 

12  Bom.  79 
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18.  Powers     of      de 

facto  guardian  to  grant  leases.  A  de  facto  guardian 
has  not  in  that  capacity  larger  powers  than  one 
appointed  under  Act  XL  of  1858,  and  is  therefore 
not  competent  to  grant  a  lease  for  ten  years  without 
an  order  of  Court  previously  obtained.  Khettur 
Nath  Dass  v.  Ram  Jadoo  Bhuttacharjee 

24  W.  R.  49 


19. 


Powers  of      de 


facto  guardian — Minor — Act  XL  of  1858.  No 
greater  powers  can  be  exercised  by  a  de  facto  guar- 
dian who  has  not  legally  completed  his  right  to 
manage  a  minor's  estate,  than  can  be  exercised  by  a 
guardian  duly  appointed  under  Act  XL  of  1858, 
with  reference  to  which  Act  his  powers  must  be 
determined.  Abhassi  Begum  v.  Rajroop  Koon- 
WAR       .     I.  L.  R.  4  Calc.  33  :  2  C.  L.  R.  249 


20. 


•Alienation 


by 


guardian  without  certificate — Return  of  property  to 
ward.  An  alienation  by  the  natural  guardian  of  a 
ward's  immoveable  estate  made  without  having 
obtained  a  certificate  under  the  Minor's  Act  is  in- 
valid. The  Court,  while  declaring  such  an  aliena- 
tion invahd,  will,  under  special  circumstances,  order 
the  ward  to  repay  the  amount  of  the  purchase- 
money  paid  to  the  guardian,  before  setting  aside 
the  sale  and  directing  the  alienated  proj'crty  to  be 
made  over  to  the  ward.     Bai  Kesar  v.  Bai  Ganga 

8  Bom.  A.  C.  31 


21. 


See  MuTHOOEA  Doss  v.  Kanoo  Beharee 
Singh     .  .         .       21 W.  R.  287 

Compromise     by 


guardian  with  certificate — Proof  of  sanction  of  Court. 
Before  accepting  a  compromise  affecting  rights  in 
immoveable  property  tendered  in  special  appeal  by 
a  guardian  appearing  under  a  certificate  on  behalf 
of  a  minor,  the  Court  requires  the  certificate-holder 
to  procure  the  consent  of  the  Court  by  which  the 
certificate  was  granted  to  the  filing  of  the  compro- 
mise.    Sheonundtjn  Singh  v.  Kahsa  Koofp. 

6  N".  W.  179 


22. 


Transaction     by 


guardian  without  sanction  of  Court — Act  XL  of  1858, 
s.  18.  A  suit  to  recover  possession  of  the  plaintiff's 
share  of  certain  ancestral  property,  which  had 
been  pledged  by  her  mother  as  guardian  and  other 
relatives  during  her  minority  for  a  sum  of  money 
lent  on  a  bond,  on  \\'hich  the  obUgee  afterwards 
obtained  an  ez  parte  decree  declaring  the  property 
mortgaged  to  be  Uable  in  satisfaction  thereof,  hav- 
ing been  dismissed  by  the  first  Court,  the  order  of 
dismissal  was  upheld  by  the  lower  Appellate  Court : 
the  plaintiff  then  preferred  a  special  appeal.  Held, 
that,  although  the  guardian  had  not  obtained  the 
sanction  of  the  Court  under  Act  XL  of  1858,  s.  18, 
the  irregularity  ought  not  to  prevail  where  the 
mortgage  transaction  was  a  proper  one,  and  there 
v^as  subsequently  a  decree  in  a  suit  in  which  the 
minor  was  represented  under  which  the  iJioperty 
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was  sold.     Ahfutoonnissa  v.  Goluck  Chttnder 
Sen 22W.  R.  77 


23. 


Act  XL  of  1858, 


8.  18 — Sale  without  sanction  of  Court — Transaction 
for  benefit  of  minor's  estate.  In  order  to  save  cer- 
tain property  from  sale  in  execution  of  a  decree 
obtained  upon  a  mortgage  executed  by  the  father  of 
three  brothers,  of  whom  one  was  a  minor,  the  other 
two  brothers,  one  of  whom  had,  under  Act  XL  of 
1858,  obtained  a  certificate  of  guardianship  to  the 
minor  brother,  executed  a  mortgage  of  certain 
other  property  in  order  to  raise  money  and  pay  ofif 
the  decree-holder.  Upon  the  latter  mortgage  the 
mortgagee  obtained  a  decree  and  sold  the  properties 
covered  thereby.  No  sanction  had  been  obtained 
by  the  guardian  to  encumber  the  mftior's  estate. 
Held,  on  the  authority  of  Ahfutoonnissa  v.  Goluck 
Chunder  Sen,  22  W.  R.  77,  that  the  transaction 
having  been  a  proper  one,  the  minor  was  not  en- 
titled to  have  the  sale  set  aside  on  the  ground  that 
sanction  had  not  been  obtained  under  s.  18  of  Act 
XL  of  1858  to  the  mortgage.  Til  Keor  v.  Roy 
Anttnd  KisnoRE    .        .         .     10  C.  L.  R.  547 


24. 


Power  of    guar- 


dian to  mortgage  minor*s  property — Act  XL  of  1858, 
8.  18— Guardians  and  Wards  Act  {VIII  of  1890), 
8.  30,  read  with  s.  2,  retrospective  effect  of  — Mort- 
gage without  sanction  of  Cou*t.  A  mortgage  of  a 
minor's  property,  made  by  his  guardian,  holding 
a  certificate  under  Act  XL  of  1858,  without  obtain- 
ing sanction  of  Court  as  requireri  by  s.  18  of  the 
Act,  is  absolutely  null  and  void.  iS.  2  of  the 
Guardians  and  Wards  Act  (VIII  of  1890)  does  not 
give  retrospective  efiFect  to  s.  30,  which  therefore 
does  not  apply  to  a  mortgage  executed  before  the 
Act  came  into  operation,  so  as  to  destroy  its  void 
character  and  render  it  merely  voidable.  Lala 
HuRRO  I'rosad  f.  Basaruth  At.i 

I.  L.  B.  25  Calc.  809 


25. 


Act  XL  of  1858, 


8.  18 — Mortgage  by  certificated  guardian  without 
sanction  of  District  Court — Mortgage  money  applied 
partly  to  benefit  of  minor's  estate. — Suit  by  minor  to 
set  aside  the  mortgage — Contract  Act  {IX  of  1872), 
s.  65.  8.  18  of  the  Bengal  Minor's  Act  (XL  of  1858) 
does  not  imply  that  a  sale  or  mortgage  or  a  lease 
for  more  than  five  years,  executed  by  a  certificated 
guardian  without  the  sanction  of  the  Civil  Court,  is 
illegal  and  void  ab  initio  ;  but  the  proviso  means 
that  in  the  absence  of  such  sanction  the  certificated 
guardian,  who  otherwise  would  have  all  the  powers 
which  the  minor  would  have  if  he  were  of  age,  shall 
be  relegated  to  the  position  which  he  would  occupy 
if  he  had  been  granted  no  certificate  at  all.  If  any 
one  chooses  to  take  a  mortgage  or  a  lease  for  a  term 
exceeding  five  years  under  these  circumstances, 
the  transaction  is  on  the  basis  of  no  certificate 
having  been  granted.  In  a  suit  brought  by  the 
guardian  of  a  Mahomedan  minor  for  a  declaration 
that  a   mortgage-deed   executed   by  the   minor's 
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mother  was  null  and  void  to  the  extent  of  the 
minor's  share  and  for  partition  and  possession  of 
such  share,  it  was  found  that  a  considerable  pro- 
portion of  the  moneys  received  by  the  mortgagor 
had  been  apphed  for  the  benefit  of  the  minor's 
estate  by  discharging  incumbrances  imposed  on  it 
by  his  deceased  father.  It  appeared  that  at  the 
time  of  the  mortgage  the  mother  held  a  certificate 
of  guardianship  under  the  Bengal  Minors  Act,  and 
that  she  had  not  obtained  from  the  Civil  Court  any 
order  sanctioning  the  mortgage  under  s.  1 8  of  that 
Act.  Held,  that  the  omission  to  obtain  such  sanc- 
tion did  not  make  the  mortgage  illegal  or  void  ah 
initio,  but  relegated  the  parties  to  the  position  in 
which  they  would  have  been  if  no  certificate  had 
been  granted,  i.e.,  that  of  a  transaction  by  a  Maho- 
medan mother  affecting  to  mortgage  the  property 
of  her  minor  son,  with  whose  estate  she  had  no 
power  to  interfere.  Held,  that  this  fell  within  the 
class  of  cases  in  which  it  has  been  decided  that  if  a 
person  sells  or  mortgages  another's  property 
having  no  legal  or  equitable  right  to  do  so,  and  that 
other  benefits  by  the  transaction,  the  latter  cannot 
have  it  set  aside  without  making  restitution  to  the 
person  whose  money  has  been  apphed  for  the  bene- 
fit of  the  estate.  Held,  that,  even  if  mortgages 
executed  by  a  certificated  guardian  v.ithout  the 
sanction  required  by  s.  18  of  the  Bengal  Minors  Act 
were  void,  the  section  did  not  make  theui  illegal  ; 
and,  with  reference  to  s.  65  of  the  Contract  Act, 
the  plaintiff  could  not  obtain  a  decree  for  a  decla- 
ration that  the  mortgage  was  inoperative  as  against 
bis  sh?ire,  excgpt  on  condition  of  his  making  restiti:- 
tion  to  the  extent  of  any  moneys  advanced  by  the 
defendant  under  the  mortgage-deed  which  had  gone 
to  the  benefit  of  the  plaintiff's  estate,  or  had  been 
expended  on  his  maintenance,  education,  or  mar- 
riage. Mauji  Ram  v.  Tara  Sing,  I.  L.  R.  3  All. 
852,  distinguished.  Shurrut  Chunder  v.  Rjkissen 
Monkerjee,  15  U.  L.  R.  350  ;  Pann  Ali  v.  Sadik  m 
Hosiein,  7  N.  W.  231  ;  Sahee  Ram  v.  Mahmed  " 
Abdul  Rahman,  6  N.  W.  268  ;  Hamir  Simj  v.  Zakia, 
I.  L.  R.  1  All.  57  :  and  Gulshere  Khan  v.  Naubey 
Khan,  AU.  Weekly  Notes  11881),  16,  referred  to. 
Girraj  Bakhsh  v.  Hamid  At,i 

I.  Ii.  R.  9  All.  340 


26. 


Validity  of  Ua^e. 


— Act  XL  of  1858,  s.  18 — Lease  granted  by  guar  Han 
of  minnr^s  property  for  term  exceeding  fii^  years 
without  mnrtion  of  Court,  effect  of.  A  lea.se  grant<»d 
by  a  guardian  of  minor's  property  who  has  obtained 
a  certificate  under  Act  XL  of  1858  for  a  term  ex- 
ceeding five  years  without  the  sanction  rcquirp<l 
by  a.  1 8  of  that  Act  is  invalid.     BnuPKNDRO  Nara- 

VAX    DTTTT    f.    NeMYE   CiIAND    MONPUl, 

I.  Ii.  R  15  Calc.  627 


27. 


Guardians     and 


Wards  Act  { VIII  of  1890),  ss.  29,  30— Mortgage  by 
guardians  on  estate  of  minor — "  Previous  permission 
of  the  Court  "—Contract  Act  {IX  of  1872),  s.  64— 
Transfer  of  Property  Act  {IV  of  1882),  s.  35.    Guard  - 
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ians  duly  appointed  under  the  Guardians  and 
Wards  Act,  1890,  having  mortgaged  property  be- 
longing to  a  minor  to  enable  them  to  discharge 
debts  binding  on  his  estate,  the  mortgagee  sued  to 
recover  the  amount  of  principal  and  interest  due. 
The  necessity  had  been  urgent,  the  terms  of  the 
deed  fair,  and  the  money  had  been  duly  applied  ; 
but  the  guardians  had  not  obtained  the  sanction  of 
the  Court  as  directed  by  s.  29  of  the  Guardians  and 
Wards  Act,  1890.  On  its  being  contended  that  the 
mortgage  was  invalid  and  incapable  of  being  en- 
forced : — Held,  that  a  mortgage  so  executed  was  not 
void,  but  only  voidable  ;  and  that  the  defendant 
was  entitled  to  avoid  the  mortgage,  but  only*on 
the  condition  of  restoring  any  benefit  received  by 
him  thereunder  to  the  person  from  whom  it  had  been 
received.  The  fact  that  the  person  who  had  re- 
ceived the  benefit  was  the  defendant,  did  not  alter 
his  position.     Sinaya  Pillai  v.  Munisami  Ayyan 

I.  li.  R.  22  Mad.  289 


28. 


Act  XX  of  1864, 


s.  18 — Sanction  of  alienation  of  minor's  property — 
Civil  Procedure  Code  {Act  X  of  1877),  s.  462— Com- 
promise on  behalf  of  a  minor — Mortgage — Assign- 
ment of  mortgage  by  guardian  of  minor — Suit 
on  mortgage  by  assignee — Proof  of  assingment 
when  necessary — Consideration  for  assignment — 
Adequacy  of  consideration — Parties.  S.  18  of  the 
Bombay  Minors  Act,  XX  of  1864,  applies  only  to 
persons  to  whom  a  certificate  has  been  granted 
under  that  Act.  An  assignment  of  a  mortgage, 
therefore,  bj?-  a  widow  acting  as  natural 
guardian  of  her  minor  son,  but  who  has  not  obtained 
a  certificate  under  the  Act,  is  not  invalid,  because 
effected  without  the  sanction  of  the  Court.  Where 
a  widow  acting  as  natural  guardian  of  her  minor 
son  assigned  a  mortgage  which  had  been  executed 
to  her  deceased  husband  for  a  consideration,  a  part 
of  which  was  a  sum  due  under  a  decree,  to  the  as- 
signee : — Heldf  that  such  an  assignment  was  not  in- 
valid under  s.  462  of  the  Civil  Procedure  Code  (Act 
X  of  1877).  Assuming  that  section  to  be  appli- 
cable to  the  compromise  of  a  decree,  the  circum- 
stance that  the  compromise  was  voidable  would 
only  affect  the  consideration  for  the  assignment  by 
reducing  its  amount.  The  plaintiff  sued  as  assignee 
of  a  mortgage  to  recover  the  debt  due  from  the  mort- 
gagors personally  and  from  the  property  mortgaged. 
The  assignor  was  a  Hindu  widow,  acting  as  natural 
guardian  of  her  minor  son.  The  consideration  for 
the  assignment  was  a  sum  of  R68-9  due  to  the 
plaintiff  under  a  decree  obtained  by  him  and 
R30-7  cash  paid.  The  lower  Courts  held  that,  as  to 
the  R68-9,  the  transaction  really  amounted  to  a 
satisfaction  or  adjustment  of  the  decree  under  which 
it  was  due,  and  that,  as  such  adjustment  had  not 
been  certified  to  the  Court,  it  was  invalid  ;  they  fur- 
ther held  that  the  consideration  for  the  assignment 
of  the  mortgage  having  so  far  failed,  the  assignment 
was  without  adequate  consideration,  and  therefore 
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they  dismissed  the  suit.  On  appeal  to  the  High 
Court : — Heldf  that,  although  in  ordinary  cases  it  is 
the  rule  that,  where  an  assignee  sues  on  his  assign- 
ment and  proves  it,  an  adverse  party  cannot  take 
the  objection  that  there  was  no  consideration,  yet 
that,  under  the  peculiar  circumstances  of  this  case, 
that  rule  did  not  apply.  The  mortgage-deed  was 
assigned  by  a  widow  acting  as  the  natural  guardian 
of  a  minor,  and  a  great  part  of  the  consideration  for 
the  assignment  had  admittedly  failed,  the  confirm- 
ation of  the  decree  which  formed  part  of  the  con- 
sideration not  having  been  certified  to  the  Court. 
There  was  on  the  record  no  admission  of  the  assign- 
ment by  the  assignor.  It  might  be  that  the  minor 
in  a  suit  by  his  next  friend  or  guardian  appointed 
under  Act  XX  of  1864,  might  dispute  the  assign- 
ment. The  defendants,  in  order  to  protect  them- 
selves, had  a  right  to  call  on  the  plaintiff  to  prove 
the  assignment,  and  a  Court  ought,  in  the  interests 
of  justice,  to  see  that  they  were  so  protected.  The 
assignment  was  on  behalf  of  a  minor,  and  the  person 
acting  as  his  guardian  had  not  admitted  it,  and  it 
might  be  that  even  her  admission  would  not  be 
binding  on  him,  since  he  was  not  a  party  to  the 
suit.  It  was  necessary  that  the  point  should  be  so 
tried  and  determined  as  to  bind  the  minor,  and  to 
do  that  it  was  essential  that  he  should  be  made  a 
party  to  the  suit.  The  Court,  therefore,  reversed 
the  decree  of  the  lower  Courts  and  remanded  the 
case.     Manishankar  Peanjtvan  v.  Bai  Muli 

I.  L.  R.  12  Bom.  686 


29. 


Certificated  giiar- 


^ian — Mortgage  by  such  guardian  without  Court's 
permission — Validity  of  such  mortgage — Sanction 
under  Civil  Procedure  Code  {Act  XIV  of  1882),  s.  305 
—Guardians  and  Wards  Act  { VII J  of  1890),  ss.  29 
and  30 — Bombay  Minors  Act  {Bombay  Act  XX  of 
1864).  A  was  the  owner  of  the  property  in  dispute. 
He  mortgaged  it  with  possession  to  defendant  No.  1 
in  1884.  A  died  leaving  an  adopted  son,  a  minor. 
Thereupon  one  V  was  appointed  by  the  District 
Court  to  be  guardian  of  the  person  and  property 
of  the  minor  under  Act  XX  of  1864.  In  September 
1890,  V  mortgaged  the  same  property  to  plaintiff 
\\  ith  the  sanction  of  the  Subordinate  Judge's  Court 
obtained  under  s.  305  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882).  In  1895  the  plaintiff  as  second 
mortgagee  brought  this  suit  to  redeem  the  earlier 
mortgage  of  1884.  Held,  that  V  as  certificated  guar- 
dian had  no  power  to  mortgage  the  minor's  property 
without  the  previous  permission  of  the  Court  which 
had  appointed  him  to  act  as  guardian,  and  that  the 
sanction  of  another  Court  given  under  a.  305  of  the 
Code  of  Civil  Procedure  was  not  sufficient  to  legal- 
ize the  mortgage.  Held,  also,  that  such  mortgage 
would  have  been  absolutely  void  under  Act  XX! 
of  1864,  but  was  only  voidable  under  s.  30  of  Act 
VIII  of  1890,  at  the  instance  of  any  other  person 
affected  thereby.     Dattaram  v.  Gangaram 

I.  Ii.  R.  23  Bom.  287 
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30. 


Act  XL  of  1858, 


s.   18 — Power   of  guardian   of  minor   to   mortgage 
minor's  property — Rate  of  interest.     A  guardian,  to 
whom  a  certificate  had  been  granted  under  Act  XL 
of  1858,  having  obtained  under  s.  18  an  order  of  a 
Court  authorizing  the  raising  of  money  by  mortgage 
of  the  minor's  immovables,  mortgaged  accordingly. 
In  the  order  so  obtained,  the  rate  of  interest  at 
which  the  money  was  to  be  raised  was  not  specified. 
On  a  question  whether,  there  being  no  proof  of  the 
necessity  or  expediency  of  agreeing  to  pay  interest 
at  a  rate  so  high  as  eighteen  per  cent.,  the   agree- 
ment to  pay  at  this  rate  was  rightly  set  aside  by  the 
High  Court,  which  decreed  interest  at  twelve  per 
cent.  '.—Held,   that  the  proper  construction  of  the 
order,  and  the  one  most  favourable  to  the    lender 
regarding    the    rate    of    interest,    was    that    the 
guardian    was    authorized  to    borrow    only   at  a 
reasonable  rate  of  interest,  and  that  consequently 
the  decree  of  the  High  Court  was    right.     Ganga- 

?EBSHAD     SaHU     V.     MaBARANI    BiBI 

I.  L.  B.  11  Calc.  379  :   L.  R.  12  I.  A.  47 


31. 


Minor,   Interest 


of,  not  represented — Partition  of  joint  property  in 
which  minor  was  interested.     In  a  suit  between  co- 
proprietors,  plaintiffs  sought  to  recover  exclusive 
possession  of  a  mouzah  which  they  claimed  to  have 
derived  in  a  partition  made  some  3'ears  before,  and 
to  have  enjoyed  it  under  the  terms  of  that  partition 
until  they  were  dispossessed  from  it  by  defendant 
No.  1,  one  D  N,  who,  on  the  other  hand,  denied 
that  he  had  more  than  a  4-anna  share,  alleging  that 
plaintiffs  were  not    entitled  to  the  whole  mouzah, 
and  that  the  partition  had  been  fraudulent  and  had 
been  effected  while  he  was  a  minor.     It  appeared 
that  no  formalities  had  been  observed  in  coming  to 
the  partition,  and  no  record  preserved  of  the  pro- 
ceedings except  a  list  representing  the  result  arrived 
at ;  that  the  division  was  effected  simply  on  refer- 
ence to  a  thakbust  map,  an  average  rental  per 
bigha  taken  as  the  basis  thereof  and  a  number  of 
bighas  allotted  iq  proportion  to  each  individual's 
share.     None  of  the  ordinary   precautions     were 
taken  for  the    protection  of  the  interest  of  minors. 
Held,  that  the  partition  was  not  made  in  such  way, 
and  under  such  circumstances  as  to  be  in  itself  ob- 
ligatory   on   the  minor,  who  had  the    option  of 
repudiating  it  when  he  came  of  age  or  within  a 
reasonable  period  after  that  date.     Held,  also,  that 
the  minor  could  only  be  held  to  have  accepted  the 
partition  if  he  had  acted  in    such    a    way    to    the 
plaintiffs  as  to  lead  them  naturally  to  suppose  that 
he    had  done    so.     Kalee    Sitnkur  Sannyal  v. 
Denendronath  Sannyal  .         .      23  W.  R.  68 

82.  Refusal  of  Court 

to  sanction  compromise  on  behalf  of  minor.  The 
acts  of  guardians  on  behalf  of  minors  must  show  the 
Btarictest  good  faith,  and  must  be  based  on  consider- 
ations of  actual  necessity  and  advantage,  not  on 
oilculatioDS  of  possible  benefit.     In  this  case  the 
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Court  refused  to  sanction  a  compromise  effected 
between  the  guardian  and  the  widow  by  which  the 
minor  received  immediate  possession  of  half  the 
property  as  consideration  for  the  surrender  of  the 
reversion  of  the  other  moiety,  no  interest  or  advant- 
age to  him  being  shown  in  the  arrangement. 
BoDH  Mull  v.  Gouree  Sfnkur       .     6  W.  R.  16 


33. 


Power  of:  to  alien- 


ate minor*s  lands  in  perpetuity.  A  guardian  can- 
not grant  his  ward's  lands  in  perpetuity  except  on 
clear  proof  of  benefit  to  the  minor.  Oddoyto 
Chtjnder  Koondoo  v.  Prosfnno  Koomar  Bhut- 
tacharjee       ....       2  w.  r.  325 


34. 


Power     of  com- 


promise— Onus  of  proof.  Where  it  is  alleged  that  a 
deed  of  compromise  was  beneficial  to  a  minor  in  a 
transaction  involving  a  surrender  of  the  minor's 
title  in  a  large  estate  for  a  very  inadequate  mainten- 
ance and  her  waiver  of  the  rights  of  appeal  and 
cross-appeal,  the  onus  of  proving  that  such  a  deed 
was  beneficial  to  the  minor  is  on  the  party  making 
the  allegation.  Roshan  Jahan  v.  Enaet  Hossein. 
Enaet  Hossein  v.  Roshan  Jahan  .     5  W.  R.  6 

35.  Effect  on  minor*  s 

estate  of  bonds  for  money  raised  for  minor* s  benefit.  A 
minor's  estate  is  not  liable  under  bonds  contracted 
by  his  guardian  otherwise  than  for  the  minor's  bene- 
fit and  without  legal  necessitj'.  Deoptjttee  Koon- 
WAR  V.  Dhamoo  Lall      .         .      11 W.  R.  240 


38. 


Power  of  mother 


to  compromise^  A  mother  as  guardian  has  no  power 
to  make  a  compromise  on  behalf  of  a  minor 
daughter,  unless  the  compromise  is  beneficial  to 
the  daughter's  interests.  Roushan  Jahan  v. 
Enaet  Hossein    .         .  .     W.  R.  1864,  83 

37.   Test    of    validity 

of  transaction.  The  test  of  the  validity  of  a  trans- 
action effected  by  a  guardian  is  whether  it  was  be- 
neficial to  the  minor.     Lalla'  Boodmull  v.  Lala 

GOUREB   SlTNKtJR  ...  4  W.  R.  71 


38. 


—  Power  of  binding 


minor's  estate  for  debt — Sale  in  execution  of  decree. 
A  sale  in  execution  of  a  decree  against  an  adoptive 
mother  is  good  as  against  the  adopted  son  when 
made,  not  personally,  but  as  guardian  of  the  adopt- 
ed son,  and  not  for  a  personal  debt,  but  for  pay- 
ments made  by  co-sharers  of  Government  revenue 
on  account  of  the  adopted  son  to  preserve  their 
joint  property.  The  estate  of  the  adopted  son  is 
not  liable  for  a  debt  without  proof  that  the  debt 
is  other  than   personal.     Roopmonjooree    Chow- 

DHRANNEE  V.  RaMLALL  SiROAR.     GrEESH    ChUNDER 

Lahorbb  v.  Ramlall  Sircar      ,        1  W,  R.  144 


39. 


Mother — Power 


to  bind  sons.  A  mother  can  bind  her  sons  acting  in 
good  faith  as  their  guardian.  Makbul  Au  v. 
Masnad  Bibee 

3  B.  Ii.  R.  A.  C.  54 :  11  W.  R.  396 
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40. 


Relinquishment 


hy  guardian  of  portion  of  property.  A  sued  B  to  re- 
cover possession  of  an  hereditary  jote,  of  which  he 
alleged  he  had  been  dispossessed  by  B  during  his 
minority.  B  raised  the  defence  of  relinquishment 
by  A's  grandmother  and  guardian.  The  Munsif 
decided  against  A  on  the  merits,  and  his  decision 
was  upheld  by  the  Judge.  Heldy  on  special  appeal, 
that  to  make  the  reUnquishment,  if  any,  valid 
against  A,  it  ought  to  have  been  shown  that  it  was 
for  A's  benefit.  Decision  of  the  lower  Court 
reversed.  Kedarnath  Mookerjee  v.  Muthura- 
NATH  DuTT  .    1  B.  L.  R.  A.  C.  17 :  10  W.  R.  59 

In  the  same  case  on  review.  Loch,  J.,  held  that 
the  judgment  of  the  High  Court  on  special  appeal 
must  be  revised  as  being  ^ultra  vires,  for  that  the 
question  of  injury  to  the  minor  was  not  urged  in 
the  Court  below  ;  no  issue  was  raised  on  that  point, 
and  even  if  the  relinquishment  of  the  jote  by  the 
guardian  did  turn  out  to  the  disadvantage  of  the 
minor,  that  was  not  sufficient  ground  for  setting 
aside  the  act  of  the  guardian  as  invalid,  provided 
that,  at  the  time  it  was  done,  it  appeared  to  be  for 
the  interest  of  the  minor,  and  was  done  in  good 
faith.  Glover,  J.,  held  that  the  conclusion  of  the 
High  Court  on  special  appeal  was  justified,  but  he 
was  willing  to  remand  the  case  to  the  Judge  below 
to  find  the  fact  whether  or  not  the  relinquishment 
by  the  guardian  was  made  in  good  faith  for  the 
interests  of  the  minor.  Mathfranath  Dtttt  v. 
Kedarnath  Mookerjee  .    2  B.  Ii.  R.  A.  C.  128 

41.  Suit  on  account 

stated — Limitation  Act,  1877,  Art.  64.  Transaction 
for  benefit  of  7)iinor.  A  suit  upon  an  account  stated 
against  a  minor  cannot  succeed  unless  it  be  shown 
that  the  act  of  the  guardian  in  the  matter  of  the 
settlement  of  the  account  is  beneficial  to  the  in- 
terests of  the  minor.     Ajuddin  Hossain  v.  Lloyd 

13  C.  Ii.  R.  112 


42. 


Pre-emption, 


power  to  assert  right  of.  The  guardian  of  a  minor 
is  competent  to  assert  a  right  of  pre-emption  and  to 
refuse  or  accept  an  offer  of  a  share  in  ].)ursuance  of 
such  a  right,  and  the  minor  is  bound  by  his  guar- 
dian's act  if  done  in  good  faith  and  in  his  interest. 
Lal  Bahadur  Singh  v.  Durga  Singh 

I.  L.  R.  3  All.  437 


48. 


Setting      aside 


uward  made  on  behalf  of  minor  sons.  An  arbitra- 
tion award  as  to  division  of  property  left  to  minor 
sons  alleged  to  give  effect  to  the  wishes  of  a  father 
regarding  a  partial  division  of  his  property  after 
his  death  was  set  aside,  so  far  as  it  affected  those 
sons,  on  proof  that  the  partition  was  injurious  to 
them.  Ramnarain  Poramanick  v.  Sreemutty 
DossEE 1  W.  R.  280 


44.  —  Acts  of  guardian 

as  sole  proprietor.  Any  act  done  by  the  widow  and 
any  decree  given  against  her  as  sole  proprietor  of 
the  lands,  and  not  as  guardian,  would  not,  if  she 
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were  found  to  have  been  holding  actually  as  guar- 
dian, bind  the  minors.  Bahur  Ai.i  v.  Sookea 
BiBEE 13  W.  R.  63 


45. 


Sale    of  expect- 


ancy by,  on  behalf  of  minor.  Qucere  :  Whether  a 
mere  expectancy  can  be  the  subject  of  a  sale,  and 
if  so,  of  a  sale  by  a  guardian,  acting  or  purporting  to 
act  on  behalf  of  an  infant.  Dooli  Chand  v.  Birj 
Bhookun  Lal  Awasti     .         .     6  C.  Ii.  R.  528 


46. 


Power  to     bind 


infant — Division  of  property — Fraud.  A  division  of 
property  took  place  in  1837  between  A,  the  mother 
and  guardian  of  the  plaintiff,  and  B,  the  husband 
of  two  childless  widows,  who  become  defendants  in 
a  suit  to  recover  possession  of  the  property  on  the 
ground  that  the  division  did  not  bind  the  plaintiff. 
Heldf  that  there  being  no  proof  of  fraud,  nor  that 
undue  advantage  was  taken  of  plaintiff's  minority, 
and  in  the  absence  of  proof  of  gross  inequality  in 
the  distribution  of  the  property,  the  division  was 
valid  and  binding  upon  the  plaintiff.  Natj^apa^ 
Reddi  v.  Bilammal    ...      2  Mad.  182 


47. 


Suit   for    parti- 


tion of  family  property.  A  suit  on  behalf  of  a  minor 
for  partition  will  lie,  if  the  interests  of  the  minor 
are  likely  to  be  prejudiced  by  the  property  being 
left  in  the  hands  of  the  co-parceners  from  whom 
it  is  sought  to  recover  it.  Kamakshi  Ammal 
V.  Chiddambara  Reddi  .         .     3  Mad.  94 

Chokalingam  Pillai  v.  Svamiyar  Pillai 

1  Mad.  105 

Parvathi  v.  Manjaya  Karantha 

5  Mad.  193 

48.  Power     to     bind 

infant  — Reference  of  question  as  to  property  to  jxin- 
chayat.  All  acts  of  the  guardian  of  a  Hindu  infant, 
which  are  such  as  the  infant  might,  if  of  age,  reason- 
ably and  prudently  do  for  himself,  should  be  up- 
held. Such  a  guardian  may  bind  his  ward  by  re- 
ferring to  a  panchayat  of  their  caste  a  question  of 
customary  partition.  Where  a  Sudra  died  leaving 
two  wives,  one  with  an  only  son  and  infant,  and  the 
other  with  two  sons  : — Held,  that  the  guardian  of 
the  infant  might  refer  the  question  whether  the  de- 
ceased's estate  should  be  divided  according  to  Patni- 
bhaga  or  Putrabhaga.     Temmakal  v.  Subbamal 

2  Mad.  47 


49. 


Sale  by  guard- 


ian— Compromise — Onus  probandi.  A  suit  by  the 
plaintiff's  guardians  for  the  plaintiff's  mother's 
share  in  certain  dower  resulted  in  a  decree  for 
R62,913  calculated  on  the  allegation  in  the  plaint 
that  such  share  was  a  third  of  the  entire  amount  of 
dower.  That  suit  having  been  sold  by  the  plaintiff's 
guardians  for  the  alleged  sum  of  R5 1,000,  the 
plaintiff  brought  the  present  suit  to  set  aside  that 
sale  as  collusive.  Heldy  that  it  was  incumbent  on 
the  defendants  in  this  suit  to  prove  that  they  paid 
the  R5 1,000  to  the  plaintiff  when  he  came  of  age. 
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or  at  least  that  the  money  reached  the  plaintiff's 
hands  when  he  came  of  age.  Abdool  Ali  v.  Mojuf- 
EER  Ali  Chowdhry  .         .      16  "W.  R.  P.  O.  22 


50. 


Suit  on      hand 


executed  by  mother  for  debts  which  son,  then  a  minor, 
might  be  liable  to  pay.  A  bond  executed  by  a  widow 
in  possession  of  a  zamindari  was  held  binding  on  the 
adopted  son  of  the  late  zamindar,  the  inference 
from  the  evidence  being  that  the  bond  was  given 
for  debts  which  the  defendant  (the  adopted  son)  as 
owner  of  the  zamindari  might  be  liable  to  pay,  and 
that  by  his  own  acts  he  had  admitted  that  he  ac- 
tually was  liable  to  the  payment.     Chetty  Colum 

COOMARA    VeNCATACHELLA    RaDDYAR    V.     RUNGA- 

SANWEY  Iyengar 

4  W.  R.  P.  C.  71 :  8  Moo.  I.  A.  319 


51. 


Necessity       for 


borrowing — Mortgage  by  de  facto  guardian  or  ma- 
nager  without  de  jure  title.  Under  the  Hindu  law, 
the  right  of  a  bond  fide  incumbrancer  who  has  taken 
from  a  de  facto  guardian  or  manager  a  charge  on 
lands  created  honestly  for  the  purpose  of  saving 
the  estate,  or  for  the  benefit  of  the  estate,  is  not 
(provided  the  circumstances  would  support  the 
charge  had  it  emanated  from  a  de  facto  and  de  jure 
manager)  affected  by  the  want  of  union  of  the  de 
facto  with  the  de  jure  title.  Under  the  Hindu  law, 
the  power  of  a  manager  for  an  infant  heir  to  charge 
an  ancestral  estate  is  a  limited  and  qualified  one, 
to  be  exercised  in  a  case  of  need,  or  for  the  benefit 
of  the  estate.  Where  the  charge  is  one  that  a  pru- 
dent owner  would  make  in  order  to  benefit  the 
estate,  the  bond  fide  lender  is  not  affected  by  the 
precedent  mismanagement  of  the  estate.  The 
lender  is  bound  to  enquire  into  the  necessities  for 
the  loan,  and  to  satisfy  himself  that  the  manager  is 
acting  for  the  benefit  of  the  estate.  But  if  he  does 
BO  enquire  and  acts  honestly,  the  real  existence  of 
an  alleged  sufficient  and  reasonably  credited  neces- 
sity is  not  a  condition  precedent  to  the  validity  of 
his  charge,  and  he  is  not  bound  to  see  to  the  applica- 
cation  of  the  money.  The  mere  creation  of  a  charge 
by  a  manager,  securing  a  proper  debt,  cannot  be 
viewed  as  improvident  management ;  and  a  bond 
fide  creditor  should  not  suffer  when  ho  has  acted 
honestly  and  with  due  caution,  but  is  himself 
deceived.  Hunooman  Pershad  Pandby  v.  Mund- 
BAJ  Koonwaree 

e  Moo.  I.  A.  393 :  18  W.  R.  81  note 


62. 


-  De  facto  manager 


— Sale  by  a  de  facto  manager  of  minor's  property  for 
legal  necessity  and  for  his  benefit,  whether  valid.  A 
de  facto  manager  of  an  infant's  estate  has,  in  case 
of  necessity  or  for  the  benefit  of  the  minor,  power 
to  sell  his  property.  Hunooman  Pershad  Paridey  v. 
Mundraj  Koonwaree,  6  Moo.  I.  A.  393,  and 
Ounga  Pershad  v.  PJiool  Singh,  10  W.  R.  106  :  10 
B.  L.  R.  398  note,  referred  to.  Mohanund  Mondul, 
V.  Nafur  Mondul        .      I.  L.  R.  26  Calc.  820 

3  C.  W.  N.  770 
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53. 


Alienation  made 


by  guardian — Suit  to  set  aside.  A  suit  brought  by 
a  Hindu  widow  as  guardian  of  her  minor  child,  tO' 
set  aside  alienations  made  by  her  late  husband,  the 
minor's  father,  is  governed  by  the  principle  laid 
down  by  the  Privy  Council  in  the  case  of  Girdharee 
LaU  V.  Kantoo  LaU,  14  B.  L.  R.  187  :  22  W.  R.  56, 
viz.,  that  the  estate  is  not  exempted  from  liability 
unless  the  alienations  were  illegal  or  made  for  an 
immoral  purpose.  Sanjoogee  Kooer  v.  Hur 
Pershad        .         .         .         .        24  W.  R.  274 


54. 


Bond  fide  pur- 


chaser, what  constitutes.  In  a  sale  by  a  guardian 
of  a  minor  without  necessity,  the  purchaser  cannot 
be  said  to  have  acted  bond  fide  unless  his  belief  that 
the  sale  was  necessary  had  been  arrived  at  after 
due  care  and  attention.  Shed  Pershad  Ram  tv 
Thakoor  Pershad.  Gour  Pershad  Narain  v. 
Sheo  Pershad  Ram  .         .       5  W.  R.  103 


66. 


Purchaser  frotn 


guardian.  Where  a  purchaser  of  immoveable  pro- 
perty deals  with  a  person  having  a  qualified  power 
of  dealing  with  that  property,  it  lies  upon  the  pur- 
chaser to  give  some  reason  of  the  need  which  actu- 
ally existed,  or  was  alleged  to  exist,  for  the  sale. 
Vadali  Ramakristnama  v.  Manda  Appaiya 

2  Mad.  407 

MooTHOORA  Doss  V.  Kanoo  Beharee  Singh 

21  W.  R.  287 

66. Suit  to  set  aside 

sale — Proof  vf  necessity  for  sale  In  a  suit  to  set 
aside  sales  made  by  a  minor's  guardians,  on  the 
ground  that  the  sales  were  not  justified  by  any  re- 
cognized legal  necessity,  the  onus  is  on  the  defend- 
ant to  prove  the  necessity.  Nature  of  proof  suffi- 
cient to  discharge  such  onus  explained.  LooLOO 
SiNftH  V.  Rajendur  Laha        .        8  W.  R.  364 


67. 


Sale      by  guar- 
Held,  that  the 


dians — Onus  of  proof — Purchaser. 
onus  of  proving  that  a  sale  by  his  guardians  of  a 
minor's  property  was  necessary  and  for  his  benefit 
lies  upon  the  purchaser,  and  that  adequacy  of  price 
is  an  important  point  to  be  considered  in  determin- 
ing this  question.  Dagdu  bin  Daud  Teli  Par- 
DESHi  V.  Shekh  Saheb  valad  Badruddix  Kamblb 
2  Bom.  369 :  2nd  Ed.  348 


58. 


-Onus  of  proof — 


Purchaser.  Where  the  plaintiff  wae  a  minor,  and 
his  interest  could  not  primd  facie  be  alienated  : — 
Held,  that  the  onus  of  proving  that  due  enquiries 
were  made  as  to  the  necessities  for  the  loan,  and  that 
it  was  incurred  by  the  manager  for  the  benefit  of 
the  estate,  lay  on  the  alienee.  It  is  not  necessary 
to  show  that  such  necessities  actually  existed,  but 
that  reasonable  enquiry  was  made  as  to  the  exist- 
ence of  such  necessities  and  the  object  for  which 
the  loan  was  intended.  Poolunder  Singh  ik 
Ram  Pershad        .       .         .         .2  Agfra  147 
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59. 


Transaction    by 


guardian — Responsibility  of  lender  to  guardian  of 
a  minor.  A  lender  to  the  manager  of  a  minor's 
estate  is  bound  to  satisfy  himself  that  the  loan  is  for 
the  benefit  of  the  estate.     Lali^ah  Bfnseedhtjb  v. 

BiNDESEREE  DtJTT    SiNGH 

1  Ind.  Jur.  N.  S.  165 


60. 


Though        the 


lender  of  money  borrowed  by  the  guardian  of  a 
minor  for  the  payment  of  a  family  debt  is  bound  to 
enquire  into  the  necessity  for  the  loan,  and  to  satisfy 
himself  as  well  as  he  can  that  the  guardian  is  acting 
for  the  benefit  of  the  estate,  yet  if  he  does  so  enquire 
and  acts  honestly,  the  real  existence  of  an  alleged 
sufficient  and  reasonably  created  necessity  is  not  a 
condition  precedent  to  the  validity  of  his  charge, 
and  he  is  not,  under  such  circumstances,  bound  to 
see  to  the  application  of  his  money.  Maha  Beer 
Pershad  Singh  v.  Dtjmreeram  Opadhya 

W.  R.  1864, 166 

Radha  Kishore   Mookerjee    v.    Mirtoonjoy 
Gow 7  W.  R.  23 


61. 


Sale     by     guar- 


dian— Purchaser — Grounds  for  reversal  of  sale. 
Although  purchasers  are  not  bound  to  look  to  the 
application  of  the  purchase-money  or  to  enquire 
whether  there  were  goods  sufficient  to  redeem  the 
mortgage  arid  so  to  obviate  the  necessity  of  a  sale 
of  a  minor's  property,  yet  the  purchaser  not  proving 
necessity  or-not  satisfying  himself  of  the  existence 
of  necessity  and  the  unwillingness  of  the  minor's 
mother  to  dispose  of  the  property  in  his  minority, 
are  sufficient  legal  grounds  for  reversal  of  the  sale. 
GoMAiN  Sircar  v.  Prannath  Goopto  1  W.  R.  14 

62.  . -   Alienation       of 


minor's  property  by  intervention  of  Court — Suit  to 
set  aside  alienation — Purchaser  of  minors  property. 
An  alienation  of  property  during  the  owner's 
minority  is  open  to  be  questioned  when  the  minor 
comes  of  age,  even  if  it  was  eflPected  partly  through 
the  intervention  of  a  Civil  Court,  e.g.y  under  a  decree 
on  foreclosure  proceedings.  A  party  justifying  a 
title  so  obtained  against  a  minor  must  show  not  only 
that  he  was  acting  honestly  in  the  transaction,  but 
that  facts  existed  at  the  time  of  the  mortgage  such 
as  would  reasonably  support  the  conclusion  that 
there  was  a  necessity  for  the  alienation,  and  that 
the  mortgagor  had  authority  to  give  a  good  title  as 
the  minor's  agent.  Buzrunq  Sahoy  Singh  v. 
Mautora  Chowdhrain     .         .      22  "W.  R.  119 


63. 


Sale    of  minor'' 8 


property  by  guardian — Proof  of  legal  necessity  for 
sale.  The  mother  and  guardian  of  two  minors 
borrowed  R  1,000  ostensibly  for  their  marriage 
expenses.  The  lender  of  the  money  obtained  an 
ex  parte  decree  against  the  minors,  and  in  execution 
attached  their  estate,  when  the  mother,  in  order  to 
save  it  from  sale,  sold  half  the  estate  for  R2,500, 
out  of  which   she   satisfied   the   decree.     One  of 
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the  minors  subsequently  brought  a  suit  against  the 
purchasers  to  set  aside  the  sale.  Hddy  that  it  was 
obligatory  on  the  defendants  to  prove  that  in  selling 
the  property  the  mother  acted  under  an  unavoidable 
necessity  in  the  interests  of  her  minor  sons,  and  that 
the  decree  against  the  minors  was  such  as  would 
bind  their  interests.  Lootf  Hossein  v.  Dursun 
Lall  Sahoo     .        .         .         .      23  W.  R.  424 


64. 


Guardian      and 


minor — Sale  of  minor's  property — Legal  necessity. 
Where  a  guardian  conveyed  the  property  of  her 
minor  son  by  a  deed  of  sale  in  which  she  did  not  in 
terms  describe  herself  as  his  guardian: — Held,  th&t 
the  omission  was. immaterial,  since  it  clearly  ap- 
peared from  the  deed  that  it  was  the  minor's  pro- 
perty which  formed  the  subject  of  sale.  Hunooman 
Perhasd  v.  Babooee  Munraj  Koonweree,  6  Moo. 
I.  A.  393,  and  Jadoonath  Chuckerbutty  v.  Tiveedie, 
11  W.  R.  20,  followed.  A  widow,  guardian  of  her 
minor  son,  being  left  after  her  husband's  death  in  a 
state  of  extreme  poverty,  sold  the  entire  property 
of  the  minor  for  less  than  one-fourth  of  its  real 
market  value,  by  a  sale-deed  reciting  that  the  ob- 
ject of  the  sale  was  the  minor's  maintenance  and 
marriage.  It  was  found  that  the  sale  was  obtained 
by  the  vendee  by  taking  advantage  of  the  guard- 
ian's poverty,  and  that  there  was  nothing  to  show 
that  in  purchasing  the  property  he  had  satisfied 
himself  of  the  actual  existence  of  the  necessities  for 
which  the  sale  purported  to  be  made.  Held^  that 
the  recital  in  the  deed  of  the  objects  of  sale  was  in 
itself  no  evidence  of  the  necessity  of  the  alienation. 
Rajlakhi  Debia  v.  Gakul  Chandra  Chowdhry,  3  B.  L. 
R.  P.  C.  57,  followed.  Heldy  also,  that  the  needy 
circumstances  of  the  minor  did  not  by  themselves 
constitute  a  sufficient  legal  necessity  for  such  an 
alienation.  Under  the  Hindu  law,  the  mainten- 
ance or  marriage  of  a  minor  may  be  a  legitimate 
cause  for  the  alienation  of  his  property  by  the 
guardian,  but  cannot  justify  a  Court  of  equity  in 
up  holding  a  bargain  obviously  imprudent  and  reck- 
less. The  best  test  is  whether  the  alienation  would 
have  been  reasonably  and  prudently  made  by  the 
minor  himself  had  he  been  of  full  age.  Heldy  fur- 
ther, that,  upon  such  an  alienation  being  set  aside 
in  consequence  of  a  suit  brought  by  the  minor,  the 
vendee  was  entitled  to  be  recouped  by  the  plaintiff 
to  the  extent  of  any  portion  of  the  purchase -money 
which  had  been  appropriated  to  the  latter's  benefit. 
Paran  Chandra  Pal  v.  Karunamayi  Dasi,  7  B.  L.  R. 
90  ;  Bai  Ktsar  v.  Bai  Ganga,  8  Bom.  A.  C.  31  ; 
Kuvarji  v.  Mali  Haridas,  I.  L.  R.  3  Bom.  234  ; 
and  Gadgeppa  Desai  v.  Apaji  Jivanrao,  1.  L.  R. 
3  Bom.  237,  referred  to.     Makfndi  v.    Sarabsukh 

I.  L.  R.  6  All.  417 


65. 


Enhancement   of 


rent,    effect  of — Acts  of  mother  and  guardian  how  far 
binding  on  minor  son — Kabuliat  given  by  widow  in 
possession  to  bind  her  son  and  successor  to  pay  en- 
hanced rent  decreed  against  her.     A  patnidar  ob- 


(    4497^) 


DIGEST  OF  CASES. 


{     4498     ) 


■OJJ  ABUI  AN—contd. 

2.  DUTIES  AND  POWERS  OF  GUARDIANS— 
contd. 

tained  decrees  for  the  enhancement  of  the  rent  of 
holdings,  in  the  possession  of  the  widow,  of  a  de- 
ceased tenant,  one  decree  being  in  respect  of  land 
formerly  held  by  the  latter  and  the  other  in  respect 
of  a  holding  purchased  by  the  widow  on  behalf  of 
her  minor  son  by  the  deceased  whilst  the  enhance- 
ment suits  were  pending.  The  widow  also  signed 
kabuhats  relating  to  both  tenancies,  agi-eeing,  as 
mother  of  the  minor,  to  pay  the  enhnaced  rent. 
Hddf  that,  as  the  patnidar  was  entitled  to  sue  for 
enhancement,  and  it  was  not  to  be  presumed  that 
the  mother  held  adversely  to  her  son  ;  also  as  she 
had  come  to  what  she  believed  to  be,  and  was,  a 
proper  arrangement,  the  son,  on  his  attaining 
full  age  and  entering  into  possession  of  the 
tenancies,  was  bound  by  the  kabuliats.  Watson 
&  Co.  V.  Shamlall  Mitter  .  I.  L.  B.  15  Calc.  8 

L.  K.  14  I.  A.  178 


66. 


Sale  by  guardian 


for  minor — Necessity — Bond  fides.  When  neither 
want  of  enquiry  nor  mala  fides  is  shown,  the  exist- 
ence of  legal  necessity  must  be  presumed,  and  the 
acts  of  the  guardian  considered  to  be  the  acts  of 
the  minor.  Qucere  :  Whether  the  same  rule  strictly 
applies  to  the  relation  of  the  head  of  a  family  and 
his  descendants  holding  vested  rights  in  his  estate, 
in  regard  to  alienations  by  the  head  of  the  family  to 
which  the  descendants  did  not  expressly  consent. 
Seettjl  Pershad  Singh  v.  Goub  Dyal  Singh 

1  W.  H.  283 


67. 


Sale    of    minor's 


property  for  transactions  by  guardian  not  for  benefit 
of  minor — Want  of  necessity — Ground  for  setting 
aside  sale.  In  1850  the  guardian  of  a  minor  (his 
step- mother)  by  an  ikrarnamah  among  other  things 
charged  the  minor's  ancestral  estate  with  the  pay- 
ment of  R27,000  in  favour  of  L,  the  amount  of 
his  alleged  claim  against  the  estate,  respecting  which 
an  appeal  was  then  pending,  but  to  which  estate  he 
was  himself  a  debtor,  undertaking  at  the  same  time 
to  prosecute  certain  claims  against  J/,  L  agreeing 
to  advance  money  for  that  purpose  and  to  resist 
certain  claims  brought  by  M  against  the  minor's 
estate.  In  February  1851,  M  having  obtained 
judgment  against  the  estate  for  R26,986,  and 
taken  out  execution  thereon,  the  estate  was  adver- 
tised for  sale  on  the  20th  of  that  month.  To  pre- 
vent the  sale,  L  advanced  the  amount  of  the  judg- 
ment-debt, and  on  the  19th  of  that  month  com- 
menced a  suit  against  the  guardian,  in  which  he 
•claimed  the  R26,986,  the  amount  advanced  by 
him,  and  the  R27,000  agreed  to  be  paid  him  by 
the  ikrarnamah,  and  the  further  sum  of  R  1,354 
alleged  to  have  been  paid  by  him  for  the  proceed- 
ings against  M^  making  together  R55,341.  On 
the  following  day  the  guardian  filed  a  confession 
of  judgment  admitting  the  debt,  hypothecating  the 
minor's  estate,  and  undertaking  to  pay  the  same  by 
instalments,  with  the  exception  of  the  R27,000, 
«,t  6  per  cent,  interest.     The  instalments  not  being 
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paid,  Xrin  1853  took  out  execution  on  the  judgment 
and  under  the  execution  put  up  the  estate  for  sale, 
and  became  the  purchaser  himself.  On  the  minor 
attaining  his  majority,  he  brought  a  suit  to  set 
aside  the  sale,  impeaching  the  transaction  as  fraud- 
ulent and  coUusively  obtained  by  L  from  his  late 
guardian.  The  Courts  in  India  set  aside  the  sale  on 
the  ground  of  fraud,  and  decreed  the  restitution  of 
the  estate,  with  mesne  profits  and  damages,  subject 
to  the  repayment  by  way  of  reduction  of  the 
R26,9S6  at  5  per  cent.  Upon  appeal  such  deoree 
was  afiirmed  by  the  Judicial  Committee,  ^/vf,  on 
the  ground  that  the  transaction  was  fraudulent  and 
collusive  and  prejudicial  to  the  estate  of  the  minor, 
there  being  no  evidence  to  show  the  iiecessit}''  for 
the  guardian  obtaining  the  pecuniary  assistance 
sought,  or  to  justify  her  submitting  to  Vs  extra- 
ordinary terms  contained  in  the  ikrarnamah,  by 
allowing,  without  consideration,  his  doubtful  claim 
against  the  minor's  estate,  to  which  he  really  was  a 
debtor  himself  ;  and,  secondly,  that  L,  who  set  up 
the  charge,  had  failed  to  relieve  himself  of  the 
burden  which  the  Hindu  law  cast  upon  him  of 
showing  that  he  had  at  least  good  ground  for  suppos- 
ing that  the  transaction  was  for  the  benefit  of  the 
minor's  estate.  In  setting  aside  the  ikrarnamah  and 
sale,  interest  was  allowed  to  L  on  the  R26,000 
advanced  by  him  at  the  rate  of  6  per  cent,  con- 
tracted for  in  the  ikrarnamah  in  heu  of  5  per  cent, 
awarded  by  the  Sudder  Court.  Such  a  modification 
of  the  decree  of  the  Court  below  held  not  sufficient 
to  deprive  the  respondent  of  his  costs  of  appeal. 
The  case  of  Ali  Host>ein  v.  Badal  Khan,  S.  D.  A.j 
N.W.  P.,  1863,  19th  May,  where  it  was  held  that 
there  is  no  difference  to  be  made  between  an  in- 
nocent purchaser  and  one  tainted  with  fraud  which 
had  brought  about  an  execution-sale,  observed 
upon  and  dissented  from.     Lalt.a  Bunseedhur  v. 

BiNDESEREE   DUTT  SiNQH  .      10  MOO.  I.  A.  454 


68. 


Hindu       law — 


Joint  family — Release  obtained  from  person  just 
come  of  age.  The  plaintiff  as  a  joint  member  of  the 
defendant's  family  sued  to  set  aside  a  release  ob- 
tained from  him  by  the  defendant  and  for  partition, 
etc.  The  plaintiff  was  the  son  of  one  L,  and  the 
defendant  was  the  plaintiff's  nephew  and  grandson 
of  L,  being  the  son  of  T  and  elder  brother 
of  the  plaintiff.  The  plaintiff  alleged  that  L  and 
his  brother  J  were  joint  and  had  carried  on  a 
family  business  ;  that  J  died  childless,  and  that  on 
L*s  death  in  1808  the  whole  family  property  passed 
into  the  hands  of  T,  his  eldest  son,  on  whose  death 
it  came  into  the  possession  of  the  defendant  as 
eldest  male  member  of  the  family,  although  belong- 
ing to  a  younger  generation  than  the  plaintiff.  The 
plaintiff  alleged  that  in  1882,  shortly  after  he  came 
of  age,  the  defendant  induced  him  to  sign  a  release 
of  all  his  claims  upon  the  estate  in  consideration  of 
the  sum  of  R25,000.  He  prayed  that  this  release 
might  be  set  aside.  The  defendant  denied  the 
plaintiff's  allegations  as  to  the  release.     Held,  that 
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the  release  must  be  set  aside.  The  defendant  stood 
in  the  relation  of  a  guardian  to  the  plaintiff.  Re- 
leases executed  immediately  after  a  ward  comes  of 
age  are  looked  upon  with  suspicion.  The  circum- 
stances must  show  the  fullest  dehberation  on  the 
part  of  the  ward  and  perfect  good  faith  on  the  part 
of  the  guardian.  The  circumstances  of  this  release 
did  not  fulfil  these  requirements.  There  was  not 
that  absolute  fairness  and  good  faith  required  by 
the  relations  of  the  parties,  and  the  signing  of  the 
release  was  an  improvident  act  which  a  prudent 
person  would  not  have  done  with  full  knowledge  of 
the  circumstances.  Toolseydas  Ludha  v.  Peemji 
Teicumdas       .         .         .     I.  Ii.  B.  13  Bom.  61 


Loan  hy   guard- 
marriage  expense-9  of  minor — Legal    neces- 


69.  - 

ian    for 

sity.  The  marriage  of  a  Hindu  minor  is  a  legitimate 
cause  of  expense  in  regard  to  which  his  guardian  can 
bind  him  unless  it  is  shown  that  the  amount  of  the 
loan  was  extravagant  for  the  pm-pose,  considering 
the  social  or  pecuniary  circumstances  of  the  minor, 
or  that  it  was  not  duly  applied  and  expended. 
JuGGESSUR  Sircar  v.  Nilambur  Biswas 

3  W.  B.  217 

70. Sale  hy  guardian 

— Onus  of  proof  of  bond  fides  of  purchaser.  Pur- 
chasers from  a  guardian  must  show  that  they  acted 
bond  fide-     Runnoo  Pandey  v.  Baksh  Ali 

3  N.  W.  2 


71. 


Decree — Legal  ne- 


cessity. The  existence  of  a  decree,  which  may  at 
any  time  be  executed  against  ancestral  property,  is 
a  clfar  necessity  for  contracting  a  loan,  and  ample 
justification  to  any  one  coming  forward  to  lend 
money  on  the  mortgage  of  the  property.  Purme- 
SUR  Ojha  v.  Goolbee        .         .     11  W.  B.  446 


72. 


Sale  by  guardian 


on  heJicdf  of  minor — Repayment  of  purchase-money 
before  minor  allowed  to  recover  estate.  The  sale  by  S''s 
mother  of  his  share,  during  his  minority,  in  the 
estate  of  his  deceased  father  was  rightly  held  to  be 
invalid  ;  but  his  claim  to  recover  possession  of  the 
share  from  the  purchasers,  who  had  redeemed  a 
mortgage  existing  on  the  estate  created  by  his 
father,  without  tendering  payment  of  his  share  of 
the  mortgage  debt,  was  properly  dismissed.  Pana 
Ali  v.  Sadik  Hossein      .        "  .       7  W.  W.  201 


73. 


Sale    by  guardian 


— Suit  on  majority  to  set  aside  sale — Refund  of  sale- 
proceeds.  The  plaintiff  on  coming  of  age  sued  to 
set  aside  a  sale  of  his  ancestral  property  which  had 
been  made  by  his  guardian  during  minority.  No 
legal  necessity  was  proved,  but  it  appeared  that  he 
had  had  the  benefit  of  the  sale-proceeds.  A  decree 
was  passed  in  his  favour,  but  subject  to  the  condi- 
tion that  he  should  first  refund  the  proceeds  of  sale. 
Paran  Chandra  Pal  v.  Karunamayi  Dasi 

7  B.  Ii.  B.  80 :  15  W.  B.  268 
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Agooree  Hurrihur  Churn  v.  Gunga  Persad 
Opadhya     .        .         .         .      W.  B.  1864, 208 

Sirdar  Dyal  Singh  v.  Ram  Buddun  Singh 

17  W.  B.  454 

Mothoora  Doss  v.  Kanoo  Beharee  Singh 

21  W.  B.  287 

74 


Court  of    Wards 

— Collector — Waiver — Application  of  the  Land  Ac- 
quisition Act,  1870,  to  the  land  of  a  minor — Insuffi- 
ciency of  compliance  with  the  other  requirements  of 
the  Act,  without  actual  compensation  to  the  minor^s 
estate — Recovery  of  land  by  minor  on  coming  of  age. 
The  guardian  of  a  minor's  estate  has  no  power  to 
waive  a  right  to  compensation  for  part  of  the  estate 
taken  under  the  Land  Acquisition  Act,  1870,  al- 
though the  OAAner,  had  he  been  of  full  age,  might 
have  waived  it.  Although  the  Court  of  Wards  had 
no  power  to  alienate  the  land  of  a  minor  of  whosfr 
estate  it  had  charge,  yet  possession  might  have  been 
lawfully  taken  of  the  land  for  a  public  purpose 
under,  and  in  conformity  with,  the  Land  Acquisi- 
tion Act,  1870,  if  there  had  been  due  compliance 
with  the  provisions  of  the  Act,  as  regards  compen- 
sation to  the  minor's  estate.  Where,  however,  com- 
pensation had  not  been  given,  and  a  merely  nominal 
consideration  had  passed,  the  Collector  not  having 
acted,  as  the  representative  of  the  Court  of  Wards, 
so  as  to  protect  the  interests  of  the  minor : — Held, 
that  no  valid  title  to  the  land  was  established  as 
against  the  ward,  and  that,  on  his  attaining  full 
age,  he  could  recover  it  with  mesne  profits.  Luch- 
meshwar  Singh  v.  Chairman  op  the  Darbhanga 
Municipality        .         .       I.  L.  B.  18  Calc.  99 

L.  B.  17  I.  A.  90 


75. 


-Power  to  refer  to 


arbitration — Natural  guardian — Reference  by  arbi- 
tration on  behalf  of  minor — Award,  application  to 
file — Practice — Reference  to  Registrar.  Case  in 
which  it  appeared  on  application  to  file  an  award 
that  a  natural  guardian  had  on  behalf  of  her  minor 
sons  submitted  certain  matters  to  arbitration,  and 
in  which  the  Court  was  of  opinion  that  the  cases 
showed  that  a  natural  guardian  had  power  to  sub- 
mit to  arbitration  on  behalf  of  a  minor,  and  referred 
the  case  to  the  Registrar  to  enquire  and  report 
whether  the  submission  and  the  award  thereon  were 
for  the  benefit  of  the  minors.  Romon  Kissen  Sett 
V.  HuRROLOLL  Sett      ,      I.  Ij.  B.  19  Calc.  334 


76. 


Qvxirdian^s  power 


to  acknowledge  a  debt  due  by  the  minor — Limitation 
Act  {XV  of  1877),  s.  19.  A  guardian  has  authority 
to  acknowledge  a  debt  on  the  part  of  the  minor, 
provided  that  the  debt  is  not  barred  by  limitation 
at  the  date  of  the  acknowledgment.  Chinnaya 
V.  Gurunatham,  I.  L.  R.  5  Mad.  169,  followed, 
Wajibun  v.  Kadir  Buksh,  I.  L.  R.  13  Calc.  235^/ 
disapproved.  Sobhanadri  Appa  Rau  v.  Sri- 
RAMULTJ       .         .         .       I.  L.  B.  17  Mad.  221 
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Kailasa  Padiachi  v.  Ponnukannu  Achi 

I.  Ii.  R.  18  Mad.  456 


77. 


Acknowledgment 


by  guardian  of  minor — Oitardians  and  Wards  Act 
{V ill  of  1890),  ss.  27  and  29— Act  XL  of  1858 — 
Guardian,  powers  of.  An  acknowledgment  of  a 
debt  by  the  guardian  of  a  minor  appointed  under 
the  Guardians  and  Wards  Act,  does  not  bind  the 
minor,  and  is  not  such  an  acknowledgment  under  s. 
19  of  the  Limitation  Act  as  would  give  a  new  period 
of  limitation  against  the  minor.  Chhato  Ram  v. 
BiltoAli       .  .         .      I.  L.  R.  26  Calc.  51 

See  also  Azuddin  Hossbin  v.  Lloyd 

13  C.  L.  R.  112 


78. 


Power  of  guard- 


ian io  hind,  his  ward  hy  personal  covenants — Act 
XX  of  1864,  ss.  18  and  29 — Guardian's  authority  to 
contract  debts  for  the  marriage  of  his  ward  unthoui 
the  sanction  of  the  Court — Debts  contracted  for  pil- 
grimage expenses — Guardian^ s  power  to  acknowledge 
^^Its — Limitation  Act  {X  V  of  187  7),  a.  19.  A  minor 
cannot  be  bound  personally  by  contracts  entered 
into  by  a  guardian  which  do  not  purport  to  charge 
his  estate.  Act  XX  of  1864  gives  no  power 
to  a  guardian  or  administrator  to  bind  his  ward  by 
personal  covenants.  A  guardian  appointed  under 
Act  XX  of  1864  can  pledge  the  property  of  his  ward 
for  purposes  beneficial  to  the  minor,  but  not  as  a 
security  for  money  previously  borrowed  which  the 
minor  was  under  no  obligation  to  pay.  Under  s. 
29  of  Act  XX  of  1864,  a  guardian  cannot  contract 
a  debt  for  the  marriage  of  his  ward  without  the 
sanction  of  the  Court.  Debts  contracted  by  the 
guardian  of  a  minor  for  a  pilgrimage  not  undertaken 
in  the  discharge  of  an  urgent  spiritual  duty,  when  it 
was  obligatory  on  him  to  perform,  are  not  neces- 
saries for  which  the  minor  would  be  held  liable. 
A  cruardian  has  no  authority  to  acknowledge  a  debt 
on  behalf  of  his  ward  so  as  to  give  the  creditor  a 
fresh  start  for  the  period  of  limitation,  as  he  is  not 
an  agent  on  the  part  of  his  ward  within  the  meaning 
of  s.  19  of  the  Limitation  Act  (XV  of  1877).  Sob- 
hanadri  Appa  Ra^i  v.  Sriramulu,  I.  L.  R.  17  Mad. 
221,  dissented  from.  Ranmalsinoji  v.  Vadilai. 
Vakhatchand        .         .      I.  L.  R.  20  Bom.  61 


79. 


-Liability  of  minor 


for  debt  incurred  by  guardian  on  his  behalf — An- 
cestral trade  carried  for  benefit  of  minor  by  the  minor's 
natural  guardian.  Under  Hindu  law,  where  an 
ancestral  trade  descends  upon  a  minor  as  the  sole 
member  of  the  family,  and  the  ancestral  trade  is 
carried  on  under  the  superintendence  of  the  minor's 
natural  guardian,  for  the  benefit  of  herself  (she  hav- 
ing a  claim  for  maintenance)  and  the  said  minor, 
the  minor  will  be  bound  by  all  acts  of  the  guardian 
necessarily  incidental  to  or  flowing  out  of  the  carry- 
ing on  of  the  trade.  Rampertab  Samba  Thrai  v. 
Foolibai     .         .        .       I.  L.  R.  20  Bom.  767 
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80. — _ Guardian      and 

minor — Pre-emption — Refusal  of  guardian  on  behalf 
of  minor  to  claim  pre-emption — Minor  bound  by  such 
refusal.  The  guardian  of  a  minor  is  competent  to 
exercise  on  behalf  of  the  minor,  or  to  refuse  to  exer- 
cise a  right  of  pre-emption  accruing  to  the 
minor  ;  and,  if  he  refuses  in  good  faith  and  in  the 
interests  of  the  minor,  the  minor  is  bound  by  such 
refusal.  Lai  Bahadur  Singh  v.  Durga  Singh, 
I.  L.  R.  3  AU.  437,  refened  to.  Umrao  Sinqh 
V.  Dalip  Singh  (1901)     .      I.  L.  R.  23  All.  129 

81-  Mahomedan  Law 

— Sale  of  minor^s  property  by  de  facto  guardian  for 
the  benefit  of  the  minor.  The  de  facto  guardian  of 
a  minor  Mahomedan  girl  sold  certain  property, 
which  had  belonged  to  the  minor's  deceased 
father,  partly  in  order  to  pay  the  debts  of  the 
deceased  and  partly  in  order  to  pay  Government 
revenue  payable  on  account  of  the  estate  left  by 
the  deceased.  Hdd,  that  the  sale  being  for  the 
benefit  of  the  minor  and  made  by  the  minor's 
de  facto  guardian  was  binding  on  her  and  must  be 
upheld.  Hassan  AU  v.  Mehdi  Hasain,  I.  L.  R.  1 
AU.  533,  followed.  Hamir  Singh  v.  Musammat 
Zakia,  I.  L.  R.  1  All.  57,  distinguished.  Majidan 
V.  Ram  Narain  (1904)     .     I.  L.  R.  26  All.  22 

82. Minor — Account, 

suit  for — Guardian's  power  to  bind  minor — Ad- 
vances made  to  guardian  for  minor's  benefit — Prin- 
cipal and  agent— Advances  made  by  agent  to  guard- 
ian of  principal.  A  guardian  cannot  bind  his 
minor  ward  by  a  personal  covenant.  But  where  a 
minor  comes  to  Court  to  have  an  account  taken 
as  between  himself  and  his  agent,  and  it  is  found 
on  taking  the  account  that  the  agent  has  made  ad- 
vances to  the  guardian  and  the  advance  have  been 
applied  for  the  benefit  of  the  minor,  the  agent  ought 
to  be  allowed  those  advances  in  taking  the  ac- 
counts. Waghela  Rajaanji  v.  Shekh  Masludin,  1. 
L.  R.  11  Bom.  551,  distinguished.  Surendra 
Nath  Sarkab  v.  Atul  Chandra  Roy  (1907) 

I.  Ii.  B.  34  Calc.  892 


83. 


Transfer         of 


Property  Act  {IV  of  1882),  s.  41— Transfer  by  osten- 
sible owner — Owners  of  properly  transferred — Minor 
— Guardian  incapable  of  assenting  to  apparent 
ownership  of  transferor.  Held,  that  the  guardian 
of  a  minor  owner  of  immoveable  property  is  in-  1 
capable  of  consenting,  even  though  such  consent  be 
express,  to  a  third  person  holding  himself  out  as 
owner  of  the  minor's  property,  so  as  to  enable  a 
transferee  from  such  person  to  claim  the  benefit 
of  s.  41  of  the  Transfer  of  Property  Act,  1882. 
Dambab  Sinqh  v.  Jawitei  Kunwar  (1907) 

I.  Ii.  R.  29  All.  292 

3.  RATIFICATION. 

1    Sale  by     guardian — Acquies- 
cence after  minor  comes  of  age.     The   conveyance 
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3.  RATIFICATION— cowfi. 

of  property  while  the  owner  is  a  minor  is  not  neces- 
sarily inoperative  ;  if  the  sale  is  effected  by  the 
guardian  and  acquiesced  in  by  the  minor  when  he 
comes  of  age,  it  may  be  valid  notwithstanding. 
Ktjmuroodin  v.  Bhadhoo         .       11  W.  R.  134 


2. 


Delay  of  minor 


on  coming  of  age  in  repudiating  act  of  guardian. 
Mere  delay  on  the  part  of  a  ward,  after  attainment  of 
majority,  in  repudiating  an  alienation  made  by 
his  guardian,  cannot  be  treated  as  a  ratification  of 
the  guardian's  act,  but  only  as  evidence  of  rati- 
fication. Raj  Nabain  Deb  Chowdhey  v.  Kasee 
Chtjnder  Chowdhry 

10  B.  Ii.  B.  324 :  18  W.  R.  404 


3. 


Contract       by     guardian— 


Delay  of  min^or  on  coming  of  age  in  repudiating  con- 
tract. Long  delay  in  repudiating  a  contract  by 
a  minor  on  his  attaining  majority,  when  such  delay 
is  wholly  unaccounted  for,  is  sufficient  ground  for 
inferring  a  ratification  of  the  contract.  Boidonath 
Dey  v.  Ramkishore  Dey 

10  B.  L.  R.  326  note     13  W.  B.  166 

DOOBGACHURN   ShAHA    V.    RaMNARAIN   DoSS 

10  B.  L.  R.  327  note  :  13  W.  R.  172 


4. 


Act     of       guardian     after 


majority  of  minor — Person  remaining  minor  as 
far  as  public  are  concerned — Acquiescence — Evi- 
dence of  necessity  for  loan.  Where  a  party  after 
attaining  full  age  allowed  his  mother  to  give  him 
out  to  the  world  as  a  minor,  and  as  his  guardian  to 
mortgage  his  ancestral  property,  and  permitted 
the  mortgagee  to  retain  possession  for  five  years : — 
Held,  that  he  could  not  afterwards  turn  round  and 
repudiate  arrangements  which  were  made  for  his 
benefit,  and  for  which  an  innocent  party  had  given 
valuable  consideration.  Pubmeshur  Ojha  v.  Gool- 
BEE 11  W.  R.  446 

Mode    of  ratification —-Swrf 


to  set  aside  sale  made  by  mother  as  guardian 
Minor  acting  for  mother  in  former  suit.  In  a  suit 
to  set  aside  a  sale  effected  by  plaintiff's  mother  dur- 
ing his  minority,  it  appearing  that  plaintiff,  eleven 
months  after  attaining  his  majority,  signed  for 
his  mother  a  written  statement  in  another  suit,  to 
the  effect  that  the  property  had  been  sold  by  her 
to  the  defendant,  and  that  he  in  that  suit  con- 
ducted his  mother's  defence,  which  was  that  the 
purchaser  from  her  was  entitled  to  what  he  claimed, 
it  was  held  that  he  must  be  considered  to  have  ac- 
quiesced in  and  ratified  the  sale.  Kebtjlkristo 
Dass  v.  Ramcoomar  Shah        .        9  "W.  R.  57i 

6. Transaction    prejudicial  to 

•estate — Formal  ratification,  necessity  of.  The 
guardian  of  a  minor  as  manager  of  the  minor's 
estate  is  bound  in  duty  to  abstain  from  entering 
into  any  arrangement  beneficial  to  himself  and 
detrimental  to  the  estate  ;  and  if  any  such  arrange- 
ment has  been  entered  into,  it  is  incumbent  on 
liim  immediately  after  the    minor  comes  of  age  to 


GU  ARDI  AN— conW. 

3.  RATIFICATION— co»W. 

obtain  from  him  not  an  accidental,  but  a  distinct 
formal  ratification.  Prostjnno  Coomar  Ghuttuck 
V.  WooMA  Churn  Mookerjee  .     20  W.  R.  274 


7. 


Duty  of  minor — Compromise, 


suit  to  set  aside — Proof  of  fraud.  It  is  not  in- 
cumbent upon  a  guardian  to  contest  every  claim 
made  against  the  infant's  estate.  The  Judicial 
Committee,  reversing  the  finding  of  the  Courts  be- 
low, refused  to  set  aside  a  compromise  (confirmed 
by  a  decree  of  Court)  by  the  former  guardian  of  the 
plaintiff  of  a  claim  against  his  estate  for  debt  after 
sixteen  years,  the  plaintiff  having  failed  to  prove 
that  the  suit  was  fictitious,  and  the  compromise 
fraudulent  and  collusive.     Lekraj  Roy    v.  Mah- 

TABCHUND        .  .  .  .       10  B.   L.   R.   35 

14  Moo.  I.  A.  393  :  17  W.  R.  117 

8,  Receipt  of  rent  under  lease 

— Acquiescence  in  lease  by  guardian.  Where  minors 
after  coming  of  age  receive  rents  under  a  lease  which 
was  granted  by  their  guardians  during  their  minor- 
ity, they  thereby  ratify  the  lease  and  cannot  after- 
wards repudiate  it.  Ram  Chunder  Sircar  v. 
Pban  Gobind  Boishnub     .         .     25  W.  R.  71 


9. 


Apparent       acquiescence — 


Compromise  by  mother  for  minor  sons.  The  trans- 
actions into  which  guardians  enter  on  behalf  of 
their  wards  must  secure  to  the  latter  some  demon- 
strable advantage,  or  avert  some  obvious  mischief, 
in  order  to  obtain  recognition  in  the  Courts.  Where 
a  compromise  was  alleged  to  have  been  entered  into 
by  a  mother  on  behaK  of  her  two  minor  sons  on  the 
one  hand  and  an  adult  member  of  the  family  on 
the  other,  agreeing  to  give  the  latter  more  than  had 
been  awarded  by  a  judicial  decision,  it  was  held  that 
the  compromise  was  not  binding  on  the  minors. 
Apparent  acquiescence  in  such  a  compromise  by 
one  of  the  minors  after  arriving  at  majority, 
though  evidence  against  him,  is  not  evidence  of  a 
conclusive  character  when  not  continued  for  any 
considerable  time.  Dharmaji  Vaman  v.  Gurrav 
Shrinibas  .         .         .         .10  Bom.  311 

10. Ratification  by  acquies- 
cence— Minor,  contract  by.  A  sued  in  1885 
to  recover  certain  estates  from  B,  alleging  claim 
under  his  adoption  which  took  place  in  1865.  In 
1875  A,  being  still  a  minor,  rehnquished  by  deed 
his  claim  to  the  estates  for  R  12,000,  but  now  alleged 
that  he  thought  he  was  relinquishing  it  only  in 
favour  of  the  defendant's  predecessor  in  title  who 
died  in  1883,  having  been  in  possession  of  the  estates 
since  1867.  The  plaintiff  attained  his  majority  in 
1878.  Held,  that,  whether  the  cause  of  action  arose 
in  1865  or  1867,  it  was  equally  barred  from  1879  ; 
that  the  plaintiff  was  bound  by  the  deed  ;  assuming 
the  plaintiff  was  a  minor  of  15  years  of  age  at  the 
date  of  the  deed  of  reUnquishment,  it  is  not  likely 
he  would  not  have  understood  its  effect,  or  that 
he  failed  to  ascertain  it  when  he  attained  his  maj- 
ority in  1878.  His  cond\ict  of  acquiescence,  more- 
over,  in  the  deed  of  relinquishment  amounted  to 
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3.  RATIFICATION— cowcZcZ. 


ratification  of  it. 

SHJIAMMA    . 


Venkatachalam  v.  Mahalak- 
.     I.  li.  E.  10  Mad.  272 


4.  DISQUALIFIED  PROPRIETORS. 
1. Suits  by,  and  against,  dis- 


qualified  proprietors— .4c«  XIX  of  1873  {N. 
W.  P.  Land  Revenue  Act\,  s.  205— Act  VIII  uf 
1879,  s.  23.  Under  s.  205  of  Act  XIX  of  1873, 
as  amended  by  s.  23  of  Act  VIII  of  1879,  a  dis- 
qualified proprietor  whose  property  is  in  charge  of 
the  Court  of  Wards  must  sue  and  be  sued  in  the  Civil 
Courts  by  and  in  the  name  of  his  guardian,  where  a 
guardian  has  been  appointed,  or  by  and  in  the  name 
of  the  Collector  of  the  district  in  which  the  suit  is 
brought,  where  a  guardian  has  not  been  appointed, 
whether  or  not  the  suit  has  for  its  object  to  set 
aside  an  act  done  by  the  ward  before  the  date 
when  his  property  came  under  the  charge  of  the 
Court  of  Wards:  Sheo  Dial  Chaubey  v.  Col- 
lector  OF  CORAKHPTJR  .     I.  L.  R.  5  All.  264 

-  Contract    entered    into  by 


disqualified  proprietor  whilst  his  property 
was  under  the  charge  of  the  Court  of 
Wards— N.-W.  P.  Land  Revenue  Act  {XIX  of 
1873),  8.  205B— Court  of  Wards.  S.  205  of  Act 
No.  XIX  of  1873  does  not  cease  to  have  eflfect  when 
property  to  which  it  might  apply  is  released  from 
the  custody  of  the  Court  of  Wards.  Such  property 
cannot  at  any  time  be  taken  in  execution  of  a  decree 
obtained  on  a  contract  entered  into  by  a  ward  of 
the  Court  at  a  time  when  his  property  was  under  the 
superintendence  of  the  Court.  Himanchal  Singh 
V.  Jhaman  Lal     .         .     I.  li.  R.  22  AIL  364 

3.  Power  to  enter  into  con- 
tracts—.4c<  VIII  of  1879,  ss.  23,  24—N.-W.  P. 
Land  Revenue  Act  {Act  XIX  of  1873),  s.  205.  A 
suit  was  brought  against  a  disqualified  proprietor 
for  money  due  on  a  bond,  given  while  her  property 
was  under  the  superintendence  of  the  Court  of 
Wards.  The  Collector  was  made  a  defendant  to 
this  suit  ' '  because  the  property  of  the  defendant 
obligor  had  come  under  the  superintendence  of  the 
Court  of  Wards  before  the  execution  of  the  bond." 
Held,  that  the  Collector's  status  in  the  suit — 
namely,  as  representative  ad  litem  of  the  defendant 
— was  sufficiently  described  to  entitle  him  to  raise 
the  question  of  the  legal  capacity  of  the  defendant 
to  enter  into  the  bond.  The  mere  disqualification 
of  a  proprietor  to  manage  his  estate  does  not  carry 
with  it  a  general  and  absolute  disqualification  to 
enter  into  any  contracts  at  all.  Held,  therefore, 
where  a  person  whose  property  was  under  the 
superintendence  of  the  Court  of  Wards  borrowed 
money  and  gave  a  bond  for  the  payment  of  the 
same,  and  was  sued  on  the  bond  in  the  name  of  the 
Collector,  that  the  Court  was  competent  to  make  a 
decree  against  such  disqualified  proprietor.  Col- 
lector OP  Benares  v.  Shko  Prasad 

I.  L.  R.  5  All.  487 
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4.   , Ad  XIX  of  187S 

{N.-W.  P.  Land-revenue  Act),  s.  205B — Attachment 
of  jyroperty  of  disqualified  'proprietor — Profits  ac- 
cruing after  the  release  of  the  corpus  by  the  Court  of 
Wards.  Held,  that  the  prohibition  contained  in  the 
second  paragraph  of  s.  205B  of  Act  XIX  of  187^ 
does  not  apply  to  the  rents  and  profits  of  property 
which  may  accrue  after  the  release  of  the  corpus 
from  the  superintendence  of  the  Court  of  Wards. 
Himanchol  Singh  v.  Jhamman  Lal,  I.  L.  R.  22  All. 
364,  referred  to.  Jhamman  Lal  v.  Hiivl^nchal 
Singh   (1901)         .         .     I.  L.  B.  24  AU.  13© 


5.  LIABILITY  OF  GUARDIANS. 


1. 


Act  of  guardian  in  proper 

management  of  minor's  estate.  W  here  an 
act  done  by  a  guardian  is  one  arising  naturally  out 
of  the  management  of  the  minor's  estate,  and  es- 
pecially where  it  is  concurred  in  by  other  co-sharers 
of  the  same  property,  the  liability  for  such  act 
attaches  not  to  the  guardian,  but  to  the  estate. 
GmEEWAB  Singh  v.  Muddun  Lall  Dass 

16  W.  R.  252 

2.    Guardian     ad     litem — Costs,. 

liability  for.  Where  a  guardian  ad  litem  of  an 
infant  had  been  guilty  of  gross  misconduct  in  put- 
ting executors  to  proof  of  a  will  which  he  wished  to 
upset  for  his  own  private  purix)ses,  and  which, 
the  evidence  shows,  was  to  his  knowledge  duly 
executed  by  the  testatrix  in  sound  state  of  mind  : — 
Held,  that  he  was  liable  for  the  costs  of  the   suit. 

GOOLAM  HOOSEIN  NOOB  MaHOMED  V.   FatMABAI 

I.  L.  R.  8  Bom.  391 


3. 


—  Liability     of     w^idow'     as 


guardian — Personal  liability  and  as  representing 
heirs  of  husband.  A  widow  defending  a  suit  as 
guardian  of  her  minor  son  cannot  be  made  liable 
in  her  own  person  as  well  as  representing  the  heirs  of 
her  husband.  Brojo  Mohun  Mojumdau  t-.  Roo- 
DEO  Nath  Sukmah  Mojumdar  .  15  W.  R.  192 

Retaining      attorney      for 


minor — Liability  of  minor  for  costs — Privity  of 
contract.  If  a  guardian  or  next  friend  of  an 
infant  retain  an  attorney  to  act  for  the  infant,  no 
contract  is  created  between  the  attorney  and  the 
infant  upon  which  the  attorney  can  sue  the  infant 
for  costs.  Radha  Nath  Bose  v.  Suttoprosono 
Ghose        ...     2  Ind.  Jur.  N.  S.  269 

5. Liability  of    guardian  for 

torts — Torts  committed  by  minor.  Guardians  of 
a  minor  cannot  be  held  personally  liable  for  torts 
committed  bj'  such  minor.  Luchman  Das  v. 
Narayan  .         .         .         .      3  N.  W.  191 

6. Right  to    suit  for  torts    to 

minor — Suit  by  father  for  personal  injury  to 
son.  A  father,  as  guardian  of  his  minor  son,  can  sue 
to  recover  damages  for  personal  injuries  received  by 
the  3on.     MODHOO  Soodun  v.  Kaemoollah  Biswas 

eW.  R.  327 
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7.  . Liability    of    guardian    on 

security  bond — Act     XL     of     1858 — Suit     on 
minor^s  behalf  against  guardian^s  sureties — Assign- 
ment  of   security-bond — Act   IX   of   1861 — Succes- 
sion Act  {X  of  1865),  s.  257.  B  having  been  granted 
by  a  District  Court  a  certificate  under  Act  XL  of 
1858  in  respect  of  the  estate  of  a  minor,  the  Judge  of 
such  Court  called  on  her  to  furnish  security,  and 
certain  persons  accordingly  gave  security  bonds  to 
the  Judge  on  her  behalf.     Subsequently  i5's  certi- 
ficate was  taken  from  her,  and  was  granted  to  A, 
who  brought  a  suit  on  the  minor's  behalf  against  B^  a 
sureties  for  the  value  of  the  property  intrusted  to 
B.     The    security     bonds  in    question  Avere  not 
assigned  by  the  Judge  to  A.     Held,  that,  inasmuch 
as  the  plaintiff   was   seeking   to   enforce  contracts 
which  were  never  made    with    him    or    any    other 
person  in  the  character  of  legal   representative  of 
the  minor,  he  had  no  legal  status  to   maintain  the 
suit.     Also  that  no  equitable    rights    were  created 
tQ  the  minor  by  the  bonds,  which  would  render  the 
suit    maintainable.     Qucere  :    Whether  the  Judge 
of  a  District  Court  is    competent   to  call    upon  a 
person   to    whom   he    grants  a    certificate    under 
Act  XL  of  1858  to  furnish  security  ;  and  whether, 
where  he  has    done    so  and    security- bonds    have 
been  given  to  him,    he    can    assign   them    in    the 
manner  provided  in  s.  257   of  the   Succession  Act, 
1865.     Amar  Nath  v.  Thaktjr  Das 

I.  L.  R.  5  All.  248 


8. 


—  Liability  of  guardian  for 
malversation — Suit  on  behalf  of  son  to  get  rid  of 
guardian.  A  mother  brought  a  suit  on  behalf  of 
her  minor  son  to  recover  from  her  step-son,  the 
managing  member  of  the  family,  the  minor's  share 
in  the  family  property.  Heldy  that  the  only  ground 
upon  which  such  a  suit  could  be  maintained  was 
that  of  malversation.  The  Court  might  relieve 
the  minor  from  his  brother's  authority  and  ap- 
point another  guardian,  but  a  case  requiring  relief 
must  be  made  out.  Alimenammal  v.  Aruna- 
CHELLAM  PiLLAi     .         .         .         .3  Mad.  69 


9. 


Liability  of  guardian  to  ren- 


der account — Guardian  and  ward — Guardian — 
Suit  for  account  against  guardian — Guardian  and 
Wards  Act  {VIII  of  1890),  s.  41,  cl.  4.  Where  a 
new  guardian  appointed  under  the  Guardians  and 
Wards  Act  had  not  inspected  the  account  sub- 
mitted by  the  previous  guardian,  the  latter  having 
failed  to  pay  the  process  fee  for  service  on  the 
former  of  notice  to  inspect  them,  and  the  Court 
had  made  no  order  under  s.  41  {4)  of  the  Act  dis- 
charging the  previous  guardian :  Held,  that  a  suit 
for  account  would  lie  against  the  previous  guardian. 
A  guardian  is  bound  to  render  accounts  in  respect 
of  all  the  properties  of  which  he  took  possession  as 
guardian  under  the  order  of  the  Court,  and  for  the 
purpose  of  taking  the  accounts  an  inquiry  must  be 
made  as  to  what  those  properties  are.  Kaniz 
Fatima  v.  Sajjad  Hosain  (1906) 

I.  L.  R.  34  Calc.  211 
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See  Civn.  Procedure  Code,  1882,  s.  440. 
I.  L.  R.  3i  All.  7 

See  Civil  Proceditre   Code,    1882,  ss. 

44.3,  457         .        I.  L.  R.  28  All.  137 

L  L.  R.  29  Mad.  58 

I.  L.  R.  29  All.  290 


1. 


Guardian  ad  litem 


— Procedure — Appointment  of  guardian  ad  litem 
invalid — Effect  of  invalidity  on  decree  passed 
against  minor  defendant.  The  provisions  of  s.  443 
of  the  Code  of  Civil  Procedure  as  to  the  appoint- 
ment of  a  guardian  ad  litem  for  a  minor  defendant 
are  imperative  and  where  those  provisions  are 
not  substantially  complied  with,  the  minor  is  not 
properly  represented,  and  any  decree,  which  may 
be  passed  against  him,  is  a  nullity.  Khirajmal  v. 
Daim,  L.  R.  32  I.  A.  26,  followed.  Walian  v. 
Banke  Behari  Prasad  Singh,  I.  L.  B.  30  Calc.  1021, 
distinguished.  Hanxjman"  Prasad  v.  Muhammad 
IsHAQ  (1905)  .  .     I.  L.  R.  28  All.  137 

2.     Investment       by 


guardians  of  minor^s  property — Principles  governing 
investment  by  guardians — Indian  Trusts  Act  {II 
of  1882),  s.  20.  Guardians  are  in  a  fiduciary 
position  and  the  Court  should  be  guided  by  the 
rules  embodied  in  the  Trusts  Act  in  sanctioning 
changes  in  the  investment  of  a  minor's  property. 
The  duty  of  guardians  is  primarily  to  preserve 
and  not  to  add  to  the  property  of  the  minor. 
Where  it  was  sought  to  invest  monies  belonging  to 
a  minor  in  the  purchase  of  lands  deriving  their 
income  from  buildings  erected  thereon.  Held, 
that  the  proposed  investment  not  being  one  which 
trustees  woiild  be  authorised  to  make,  the  Court 
must  withhold  its  sanction.  Learoyd  v.  Whiteley, 
12  App.  Cas.  727,  739,  followed  and  applied.  In 
re   Cassumali  (1906)     .    I.  L.  R.  30  Bom.  501 


3. 


Civil      Procedure 


Code,  s.  444 — Duty  of  Court  as  regards  appointment 
of  a  guardian  ad  litem.  Where  the  defendant  or 
respondent  to  a  suit  or  appeal  is  a  minor  it  is  the 
duty  of  the  Court  not  only  to  appoint  a  guardian 
but  to  satisfy  itself  that  the  proposed  guardian  is 
a  fit  and  proper  person  to  represent  the  minor,  to 
put  in  a  proper  defence  and  generally  to  act  in  the 
interests  of  the  minor.  The  duty  of  the  Court  is 
not  a  mere  matter  of  form.  Bibi  Walian  v.  Banke 
Behari  Parshad  Singh,  I.  L.  B.  21  Bom.  281,  dis- 
tinguished. Ramchandra  Das  v.  Joti  Prasad 
(1907)       .         .         .  I.  L.  R.  29  All.  675 

4. Civil      Procedure 

Code,  s.  457 — Appointment  of  married  woman  whose 
husband  is  alive.  In  no  case  can  a  married  woman 
whose  husband  is  living  be  appointed  as  a  guardian 
ad  litem,  and  if  such  an  appointment  is  made  de 
facto,  such  apparent  appointment  is  not  a  mere  irre- 
gularity. Sham  Lai  v.  Ghisiti,  I.  L.  B.  23  All.  459, 
followed.  Kachayi  Kuttiali  Haji  v.  Udumpumlhala 
Kunhi  Puttra,  I.  L.  R.  29  Mad.  58,  dissented  from. 
Kundan  Lal  v.  Gajadhar  Lal  (1907) 

I.  L.  R.  29  All.  728 

7d 
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5. 


Shia  Mahomedan 


lady — Inherent  power  of  Civil  Court.  The  power 
to  appoint  a  guardian  ad  litem  is  inherent  in  every 
Court  of  civil  jurisdiction.  Where  therefore  a  Shia 
Mahomedan  lady  had  been  appointed  by  a  Civil 
Court  guardian  ad  litem  of  her  infant  children,  it 
was  held  that  the  appointment  must  be  presumed 
to  be  valid  and  that  a  sale  in  execution  of  the 
decree  obtained  in  such  a  suit  was  binding  on  the 
minors.     Muzaffar   Ali  Khan  v.  Parbati  (1907) 

I.  L.  R.  29  All.  640 


6. 


Appointment    of 


guardian  ad  litem  other  than  certificated  guurdian. 
Held,  that  the  appointment,  apparently  by  an 
oversight,  as  guardian  ad  litem  to  a  minor  defend- 
ant of  a  person  other  than  the  certificated  guar- 
dian amounted  to  no  more  than  an  irregularity 
and  would  not  of  itself  violate  either  a  decree 
passed  in  a  suit  or  a  sale  consequent  upon  such 
decree.    Dammar  Singh  v.  Pirbhu  Singh  (1907) 

I.  Ii.  R.  29  AH  290 


7. 


A  ppeal — Guardian 


ad  litem  not  made  a  party  hy  appellant — Limitation. 
Where  a  guardian  ad  litem  of  a  defendant  res- 
pondent was  not  made. a  party  to  an  appeal  filed  by 
the  plaintiff,  until  after  the  period  of  limitation 
for  filing  such  appeal  had  expired,  it  was  held  that 
the  appeal  was  not  for  this  reason  time-barred. 
Khem  Karam  v.  Har  Dayal,  I  L.  R.  4  AU.  37, 
followed.     Rup  Chand  v.  Dasodha  (1907) 

I.  L.  R  30  AIL  55 


8. 


Civil      Procedure 


Code  {Act  XIV  of  1882),  s.  447— Necessity  of 
formal  discharge  from  the  duties  of  guardian  ad 
litem — Suit  to  set  aside  a  decree.  Held,  that  no 
suit  \^t11  lie  to  set  aside  a  decree,  where  fraud  is 
neither  alleged  nor  proved  and  no  specific  relief 
is  asked  for  save  and  except  the  setting  aside  of 
the  decree.  Umrao  Singh  v.  Hardeo,  I.  L.  R.  29 
All.  418,  referred  to.  Held,  also,  that  where  the 
same  person  is  both  certificated  guardian  and 
guardian  ad  litem  to  minor  plaintiffs,  the  fact  that 
one  of  such  plaintiffs  has  come  of  age  and  been 
appointed  certificated  guardian  of  the  persons 
and  property  of  the  others  would  not  relievo  the 
original  guardian  of  her  duties  as  guardian  ad 
litem.  To  do  this  requires  a  special  order  under 
8.  447  of  the  Code  of  Civil  Procedure.  Bakabsi 
Prasad  v.  Ram  Narain  (1997) 

I.  Ii.  R.  30  All.  105 

GUARDIAN  AND  MINOR. 

See  Civil  Procedure  Code,    1882,    ss. 
462,  606  .     I.  Ii.  R.  28  All.  35 

See  Guardian. 

See  Guardian  and  Ward. 

See  Guardians  and  Wards  Act. 

See  Hindu  Law  .     10  C,  W.  N.  1 

See  Limitation  Act,  1877,  s.  8. 

L  L.  R,  31  AXL  156 


GUARDIAN  AND  MlNOU—contd. 


1. 


Contract  for  sale 


I 


hy  guardian  of  minor — Subsequent  sale  to  third 
party — Sanction  of  District  Judge — Sale,  void  or 
voidable — Specific  performance.  A  certificated 
guardian  of  certain  minors  contracted  to  sell  their 
property  to  the  plaintiff  for  a  consideration  of 
R217,  of  which  R30  was  to  be  paid  in  cash  and 
the  balance  of  R187  Avas  to  redeem  a  mortgage 
upon  the  property  executed  by  the  late  father 
of  the  minors  in  favour  of  the  plaintiff.  The 
guardian  undertook  to  obtain  the  sanction  of  the 
District  Judge  to  the  transaction.  She  afterwards 
fraudulently  conveyed  the  property  by  registered 
deed  to  her  relative,  the  defendant  No.  1,  who  was 
fully  aware  of  the  previous  contract  with  the  plaint- 
iff. Held,  that  the  sale  to  the  plaintiff  was 
not  ipso  facio  void,  but  only  voidable  at  the  in- 
stance of  any  person  affected  thereby.  That 
the  plaintiff  became  entitled  to  obtain  specific  per- 
formance when,  by  finding  that  the  sale  to  him 
was  for  the  minor's  benefit,  the  District  Judge  in 
effect  sanctioned  the  sale.  Etwaria  v.  Chandra 
Nath  Mukerjee  (1905)       .     10  C.  W.  N.  763 


2. 


Quardian  and 


minor — Arbitration — Authority  of  guardian  to  agree 
to  a  reference  to  arbitration  on  behalf  of  a  minor. 
Semhle  :  That  s.  462  of  the  Code  of  Civil  Procedure 
does  not  apply  to  proceedings  under  Chapter 
XXXVIl  of  the  Code.  A  minor  party  therefore 
will  be  bound  by  the  consent  of  his  guardian  to 
refer  the  matters  in  dispute  to  arbitration,  if  there 
is  no  fraud  or  gross  negligence,  although  the 
Court  has  not  under  the  provisions  of  s.  462 
sanctioned  the  agreement  to  refer.  Sheo  Nath 
Saran  v.  Sukh  Lai  Singh,  I.  L.  R.  27  Cole.  229. 
and  Chengal  Reddi  v.  Venkata  Reddi,  I.  L.  R. 
12  Mad.  4S3,  followed.  Hardeo  Sahai  v.  Gauri 
Shanker  (1905)         .         .     I.  Ii.  R.  28  All.  35 


3. 


Arbitration — Ap- 


pointment of  guardian  not  to  be  settled  by  arbitra- 
tion. The  appointment  of  a  guardian  to  a  minor 
not  being  a  matter  of  private  right  as  between 
parties,  is  not  a  question  which  can  be  settled  by 
reference  to  arbitration.  Mahadeo  Prasad  v. 
Bindkshri  Prasad  (1908)  .  LL.  R.  30  All.  137 


4. 


Bond  by  guardian 


— Liability  of  minor — Bond  keeping  alive  debt  in- 
curred for  necessaries  when  binds  minor^s  estate — 
Persorud  liability  of  minor — Limitation.  The 
general  proposition  that  a  guardian  of  a  minor 
cannot  bind  his  ward  personally  by  a  simple 
contract  debt,  by  a  covenant  or  by  any  promise 
to  pay  money  or  damages,  is  subject  to  the 
modification  that  the  promise  will  not  bind  the 
minor,  unless  it  has  been  made  merely  to  keep 
alive  a  debt,  for  which  the  ward's  property  was 
liable.  Indur  Chander  Singh  v.  Radhakishore 
Ohose,  I.  L.  R.  19  Calc.  507,  L.  R.  19 1.  A.  90, 
Subramanya  Ayyar  v.  Arumuga  Chetty,  I.  L.  R.  26 
Mad.  330,  referred  to.  Where  the  promise  is  to 
pay  money,  which  has  been  expended  on  neces- 
saries, the  estate  of    the    minor    may  be   liable. 
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OUARDIAH"  AND  MlNOn-condd, 

not  on  the  promise,  but  because  the  money 
has  been  supplied.  Sundararaja  Ayyangar  v. 
Pattanathazami  Tevar,  I.  L.  B.  17  Mad.  306,  re- 
ferred to.  It  is  established  law  that  a  guardian 
cannot  bind  his  ward's  estate,  except  by  a  document 
purporting  to  bind  it.  Maharana  Shri  Ranmal- 
■singji  v.  Vadilal  Vakhat  Chand,  I.  L.  R.  20  Bom.  61, 
followed.  When  a  third  person  enters  into  deahngs 
with  the  guardian  of  a  minor,  and  advances  money 
for  necessaries  for  the  minor  or  for  the  benefit  of 
the  estate,  and  takes  a  bond  for  the  debt  from  the 
guardian,  the  responsibihty  rests  on  him  to  take 
•care  that  the  bond  is  so  drawn  as  to  render  the 
estate  of  the  minor  liable  in  law  for  the  debt. 
Bhawal  Sahu  v.  Baijnath  Pertab  Narain 
Singh  (1907)        .         .     I.  L.  R.  35  Cale.  320 

s.e.  12  C.W.N".  256 

5. Minor  bound     by 

bond  of  guardian  for  existing  liability  binding  on 
minor — Civil  Procedure  Code  (Act  XIV  of  1882), 
s.  622 — Material  irregularity.  A  bond  executed 
by  the  guardian  of  a  minor  as  such  but  which 
contains  only  a  personal  covenant  by  the  guar- 
dian to  pay  and  does  not  charge  the  minor's 
■estate,  will  nevertheless  be  binding  on  the  minor, 
if  it  is  executed  for  a  pre-existing  debt,  which 
is  binding  on  him.  A  mistaken  view  of  law  by  the 
lower  Court  is  no  ground  for  the  interference  of 
the  High  Court  under  s.  622  of  the  Code  of  Civil 
Procedure.  But  where  the  case  has  not  been 
properly  heard  by  the  lower  Court  and  the  mistake 
of  law  was  probably  the  result  of  such  defective 
trial,  the  High  Court  will  interfere  on  the  ground 
that  the  lower  Court  had  acted  with  material  irre- 
gularity within   the     meaning     of     the     section. 

DURAISAMI  ReDDI  V.   MUTHIAL  ReDDI   (1908) 

I.  Ii.  B.  31  Mad.  458 


e. 


; Hindu  Law — Joint 

Hindu  family — Minor  co-parceners — Guardian  of 
the  family -property  appointed  by  the  Court — 
Guardianship  ceases,  when  one  of  the  co-parceners 
attains  majority — Guardianship  goes  to  the  adult 
co-parcener.  Where  a  joint  Hindu  family  consists 
of  co-parceners,  who  are  all  minors,  the  co- 
parceners forming  one  group,  the  Court  has 
jurisdiction  to  appoint  a  guardian  of  the  pro- 
perty of  that  group  as  a  whole.  But  when,  subse- 
quently,  one  of  that  group  arrives  at  the  age  of 
majority,  the  guardianship  of  the  person  ap- 
pointed by  the  Court  ceases,  and  the  Court  is 
bound  to  hand  over  the  joint  family  property  to 
the  adult  co-parceners,  notwithstanding  the  fact 
that  other  co-parceners  are  minors.  Virupak- 
shappa  V.  Nilgangava,  I.  L.  R.  19  Bom.  309,  applied. 
Bindaji  v.  Mathurabai,  I.  L.  R.  30  Bom.  152, 
followed.     Ramchandra  v.  Krishnarao  (1908) 

I.  Ii.  B.  32  Bom.  259 
OUABDIAW  AN"D  WABD. 

See  Gtjardian. 

See  Guardian  and  Minor. 

See  Guardians  and  Wards  Act  (VIII  op 
a890),  s.  10    .     I.  L.  B.'29All.  210 


GUABDIAW  AND  WARH—contd. 

1. Contract — Specific 

performance — Specific  performance  of  contract  not 
favourable  to  mivx)r  refused.  The  certificated  guar- 
dian of  a  minor,  finding  that  it  was  necessary  that 
some  of  the  minor's  property  should  be  sold,  ap- 
plied for  permission  to  the  District  Judge,  who 
sanctioned  the  sale  for  a  price  of  11725.  Subse- 
quently the  guardian  discovered  that  this  was 
an  inadequate  price,  and  having  received  an  ojBEer 
of  R825  for  the  property,  went  again  to  the 
District  Judge  for  sanction  to  the  second  contract, 
obtained  sanction  and  sold  the  property  for 
R825.  Held,  that  the  former  contract  being  to  the 
detriment  of  the  minor  could  not  be  specifically 
enforced.  Ceittar  Mal  v.  Jagan  Nath  Prasad 
(1906)      ....     I.  L.  E.  29  All.  213 

2.  Limitation      Act 

{XV  of  1877),  s.  28,  Sch.  II,  Art.  44—'  Sale  *  in  AH, 
44  not  confined  to  transfer  of  absolute  ownership  only 
— Finding  in  previous  suit  of  the  invalidity  of  a 
sale  does  not  dispense  with  the  necessity  of  suing  to 
set  aside  such  sale.  The  term  '  sale  '  in  Art.  44  of 
Sch.  II  of  the  Limitation  Act  is  not  confined  to 
an  assignment  of  absolute  ownership  only  but 
means  an  assignment  for  a  price  of  the  ward's 
interest  whatever  that  may  be.  Art.  44  will  there- 
fore apply  to  a  suit  by  the  ward  to  set  aside  an 
assignment  by  his  guardian  of  his  right  as  mort- 
gagee, Gnanasambhanda  Pandara  Sannadhi  v.  Velu 
Pandaram,  I.  L.  R.  23  Mad.  279,  referred  to  and 
followed.  A  suit  by  a  ward  to  recover  properties 
improperly  aUenated  by  the  guardian  wiU  be 
governed  by  Art.  44  and  the  period  of  Hmitation 
will  not  be  that  prescribed  for  a  suit  for  possession 
of  immoveable  property.  The  fact  that  in  a 
previous  suit  by  the  alienee  against  the  ward,  to 
recover  some  properties  which  had  not  passed  to 
his  possession  under  the  transfer,  the  aHenation 
was  found  invalid  will  not  reheve  the  ward  from 
the  consequences  of  his  failure  to  have  the  transfer 
set  aside  within  the  period  allowed  by  law  with 
regard  to  properties  which  had  passed  to  the  pos- 
session of  the  alienee.  When  at  the  time  such 
previous  suit  was  brought,  the  ward's  right  to 
such  property  had  been  extinguished  under  s. 
28  of  the  Limitation  Act,  the  decision  will  not 
have  the  ejffect  of  reviving  the  extinguished  right. 
Lakshmi  Dass  v.  Roop  Laul,  I.  L.  R.  30  Mad. 
169,  distinguished.  Madugula  Latchiah  v. 
Pally  Mukkalinga  (1907) 

I.  Ii.  B.  30  Mad.  393 


3. 


Guardian — 'Liabi- 


lity of  guardian  to  render  account — Suit  for  account 
against  guardian — Guardian  and  Wards  Act  ( VIII 
of  1890),  s.  41,  cl.  4.  Where  a  new  guardian  ap- 
pointed under  the  Guardian  and  Wards  Act  had 
not  inspected  the  accounts  submitted  by  the 
previous  guardian,  the  latter  having  failed  to  pay 
the  process  fee  for  service  on  the  former  of  notice 
to  inspect  them,  and  the  Court  had  made  no 
order  under  s.  41  (4)  of  the  Act  discharging  the 
previous  guardian  :  Held,  that  a  suit  for  account 
would  lie  against  the  previous  guardian.  A 
g'lardian   is  bound  to  render  account  in  respect  of 
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GUABDIAN  AND  WATCD—concld. 

all  the  propcrticH  of  which  he  took  poBscshion  as 
guardian  under  order  of  the  Court,  and  for  the 
purpose  of  taking  the  accountB  an  inquiry  must  be 
made  as  to  what  those  projK'rtieH  are.  Kaniz 
Fatima  v.  Sajjad  Hosain  (1900) 

I.  li.  B.  34  Calc.  211 

4.    „ .  Guardian      and 

Wards  Act,  8.  52— Act  No.  IX  of  1876  (Indian 
Majority  Act),  «.  3 — Guardian  and  minor — Effect 
of  appointment  of  guardian — Civil  Procedure  Code, 
s.  440.  Where  a  guardian  has  once  been  appoint- 
ed under  the  provimons  of  Act  Vlll  of  1890, 
the  attainment  of  majority  by  the  ward  is  post- 
poned until  he  reaches  the  age  of  twenty-one 
yean  notwithstanding  that  the  gunnlian  appointed 
by  tlie  Court  may  be  discharged  before  that  time 
arrives.  QordhanduH  Jadowji  v.  IJarivaluhhdas 
liiiaidan,  I.  L.  R.  21  Bom.  281,  followed.  Pateari 
Partap  Narain  Sinuh  v.  Champalal,  All.  Weekly 
Note^  (1891)  lis,  diwtinguished.  Kadho  Lal  v. 
MuKLiDiiAii  (1907)     .         .   I.  L.  R.  29  AIL  672 

GUARDIANS  AND  WARDS   ACT  (VIII 
or  1890). 

i:lee      Ati'kal — Acts — (jIuakdianw      akd 
Waiidm  Act. 

See  Arbitration      .        8  C.  W.  N.  87 

See  Bombay  Civil  Courts  A<t.  h.  1(5. 

I.  L.  R.  16  Bom.  277 

See  Custody  o*  Coildrkn. 

I.  L.  R.  16  Bom.  307 

See  Guardian. 

SU  QUABDIAK  AND  MiNOE. 

See  QuABDiAN  and  Wabd. 

Sec  Minor — Custody  ok  Minohh. 

I.  L.  R.  25  Bom.  674 

See  Probatic — Effect  of  Pkohati:. 

1  Ii.  B.  19  Bom.  832 

See  Succession    Cfrtificatk  Ac  t,  h.  (i, 
OL.  id)    .        I.  L.  B.  28  Bom.  344 

B.  1,  el.  {2)—Sch(dnlrd     DintrictH  Act 

{XIV  of  1874) — Agency  rules — Superintendence 
of  High  Court— Civil  Procedure  Code,  1882,  a.  622. 
A  petition  of  appeal  was  presented  to  the  Oover- 
nor  in  Council  against  an  ex  jtarte  onler  made  by 
the  Agent  to  the  Governor  in  the  scheduled  district 
of  Vizagapatam,  the  ground  of  the  j)ctition  being 
that  the  petitioner's  vakil  had  not  been  heard.  The 
uppeal  was  referred  to  the  High  Court.  Held,  (i) 
that  the  Guardians  and  Wards  Act,  181)0,  is  in 
force  in  the  agency  tracts,  although  no  notifi- 
cation to  that  eirect  had  been  made  under  the  Sche- 
duled Districts  Act ;  (ii)  that  the  High  Court  had 
jurisdiction  to  set  aside  the  ex  parte  order.  Ciia- 
EiuPANi  V.  Varaiialamma  I.  L.  B.  18  Mad,  227 


OUABDIANS  AND   WABDS  ACT  (VIII 
OF  \QQO)—contd. 

.-  BB.  7,  11,  18,  and  46 — District  Judge 


B.  7. 


See  Guardian  .    I.  L.  B.  84  Calc.  669 


— Applicaiion  for  appointment  of.  gwirdian — Refer- 
ence  to  a  Subordinate  Judge,  to  record  evidence  and 
submit   report — Decision   based   upon   the   report — 
Procedure — Irregularity — Practice — Minor — Guard- 
ian.    A  District  Judge,  upon  receiving  an  appli- 
cation for  the  apixiintment  of  guardians  to  the 
persons  and  property  of  minors,  fixed  a  day  for 
hearing  the  same  before  the  Subordinate  Judge, 
and  directed  that  Court  to  take  evi<lcnce  and  re- 
port on  the  case.     The  Subordinate  Judge  recorded 
the  whole  evidence  and  submitted  a  report,  up*)n 
the  strength  of  which  the  District  Judge  disposed 
of    the    application.     Held,    that    the    procedure 
adoj)ted  by    the*    District   Judge    was    illegal   and 
vitiated  the    whole    inquiry.     GaneJih  v.  Kumhai, 
I.  L.  R.  23  Bom.  698,   followed.    Narayan    Shrj- 
dhar  Dhabne  v.  Ramchandra   Kanddev  Belhb 
(1902)        ,         .         .        I.  L.  B.  26  Bom.  716- 
BB.  10,  11 — No    guardian    of  property 
to  be  appointed  in   the  ra^e  of  a  minor,     member 
of  an      undivided    family    governed  by   Aliyasunt- 
hanum  Law.     The  only   right  of  a  minor  member 
of  an  undivided    family  governed    by    Aliyasunt- 
hanum  Law  is  a  right   to    be    maintained    in  the 
family  house  ;   and,   where   there   are  adult  mem- 
bers of  such  family,  no  guardian  of  property  or 
such  minor  can  be  apjK)inte(l  by    the  Court  under 
the  fiuanlian  and  Wards  Act.     No  such  apjwint- 
ment  can  be  made,  even  with  the  assent  of  the 
adult  members,  as  the  minor  1ms  no  property  in  res- 
pect of  which  a  guardian  can  be  a[)pointcd.     Kaji- 

KAR  LAK8BMI    V.    MarU  DkVI    (lOOH) 

I.  L.  B.  82  Mad.  13^ 
*.12. 
See  Hindu  Law— Marriaob — Giving    in 
Marriaoe  and  Cowsent. 

2  C.  W.  N.  521 
8. 18. 


See  Dmtbict  Judof,  juRisnrmoN  of. 

I.  L.  B.  23  Bom.  698 

B.  14 — .ipjilication  of  nection — "  Re- 
port,''meaning  of.  S.  14  of  the  (Guardians  and 
Wards  Act  (VIII  of  1890)  does  not  apply  to  the 
High  Court  in  the  exercise  of  it«  original  civil 
jurisdiction;  an<I  the  term  "report"  in  cl.  (2) 
of  that  section  refers,  not  to  a  jtidicial  refer- 
ence, but  to  a  ministerial  act.  In  the  matter  of 
Fakaruddin  Mahomed  Chowdhey.  Hafiz  Am- 
wini'ddin  Aumed  I'.  Garth 

I.  Ii.  B.  26  Calc.  133 
3  C.  W.  N.  91 
B.  17. 


1. 


See  Act  XXI  of  1850,  8.  L 
Caste 


Disabilities 


Removal.  Act,  s.  1 — Hindu  Law — Guardian  and  minor 
— RiglU  of  Hindu  mother  to  be  guardian  of  her  infant 
daughter.  In  the  absence  of  any  special  reason  to 
the  contrary  a  Hindu  mother  has  a  better  right  to 
the  guardianship  of  her   infant  daughter  than  the 
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GUARDIANS  AND   WARDS  ACT  (VIII 
OF  1890)— cowW. 


—  B.  17 — conoid. 


infant's  patornal  grandfather,  and  this  right  is 
not  taken  away  by  tho  fact  tliat  the  mother  has 
been  outcastod.  Kanahi  Ram  v.  Biddya  Ram,  I. 
L.  R.  1  All.  549,  followed.  Kaulesra  v.  Jorai 
Kasaundhan   (1906)        .     I.  L.  R.  28  All.  233 


2. 


Appointment 


of 


guardian  of  person  of  minor — Hindu  Law.  Accord- 
ing to  Hindu  law  in  the  case  of  minors,  who  have 
lost  ])()th  parents,  the  nearest  male  kinsman 
should  bo  appointed  their  guardian,  the  paternal 
kinsmen  having  the  preference  over  the  maternal. 
The  inter(5Ht,  well-being,  and  happiness  of  tho  minors 
ought  to  be  tho  main  and  paramount  consideration 
for  tho  (Jourt  in  selecting  the  guardian  of  the 
person  of  a  minor.     Gulbal,  In  re  (1907) 

I.  L.  R.  32  Bom.  50 

, s.    24 — CourVa    power  to    make   order 

08  to  marriage  of  minor.  Quaere :  Whether  the 
marriage  of  a  minor  eight  or  nine  years  old  can  be 
regarded  as  falling  within  the  scope  of  s.  24  of  Act 
VIIl  of  1890,  especially  when  the  marriage  of  a 
minor  foma]o  terminates  the  power  of  tho  guar- 
dian of  the  person  ?     Bai  Diwali  T>.  MoTi  Karson 

I.  L.  B.  22  Bom.  609 

B.   29 — Mortgage  of    minor  judgment- 


debtor^  a  property — Sanction  of  District  Judge.  The 
guardian  of  a  minor  judgment-debtor,  appointed 
under  the  Guardian  and  Wards  Act,  must 
obtain  the  permission  of  tho  District  Judge 
under  s.  29  of  the  Act  to  sell  or  mortgage 
the  property  of  the  minor  which  is  under  attach- 
ment in  execution  of  a  decree  even  if  the  Court  exe- 
cuting the  decree  gives  leave  under  s.  305 
of  the  Code  of  Civil  Procedure.  Sarju  v. 
District  Judge  op  Benares '1909) 

I.  L.  R.  81  All.  378 

88.  29,  80. 

See  Minor — Liability  of  Minor  on,  and 
Right  to  enforce.  Contracts. 

I.Ij.  R.  23IIA11.  288 
I.  L.  R.  25  All.  59 


88.  29  and  31 — Guardian  and  minor 

— Mortgage  of  minor'' a  property  to  aexure  a  loan  sanc- 
tioned hy  the  Court — Intereat.  In  all  oases  where 
sanction  is  given  for  the  raising  of  loans  on  the 
security  of  the  property  of  minors,  it  is  the  duty  of 
the  Judge  granting  sanction  to  specify  in  his  order 
•  of  sanction  not  only  the  amount  to  be  raised  and 
the  property  to  be  mortgaged,  but  also  the  rate  of 
interest,  or  at  least  tho  maximum  rate  of  interest,  at 
which  the  loans  are  to  be  raised.  If  nothing  is 
!  said  in  the  order  as  to  the  rate'of  interest,  the  lend- 
ers are  entitled  only  to  a  reasonable  rate  of  interest 
on  the  moneys  advanced.  Oanga  Peraad  Sahu  v. 
Mdfmrani  Bibi,  I.  L.  R.  11  Calc.  379,  followed. 
Thakur  Prasad  v.  Qauripat  Rai  (1908) 
;  I.  Ii.  R.  30  All.  188 


GUARDIANS   AND  WARDS  ACT  (VIII 
OF  1890)— conW. 

8.  30. 


See  Registration  Act,  s.  77. 

I.  L.  R.  24  Calc.  668 

and  8.  2—R€lro8pective  effect  of — 
Mortgage  with&ut  aanction  of  Court.  S.  2  of  the 
Guardians  and  Wards  Act  (VIII  of  1890)  does  not 
give  retrospective  efifcct  to  s.  30,  which  therefore 
does  not  apply  to  a  mortgage  executed  before 
the  Act  came  into  operation,  so  as  to  destroy  its  void 
character  as  having  been  executed  by  a  guar- 
dian under  Act  XL  of  1858  without  sanction  of  the 
(Jourt  and  render  it  merely  voidable.  Lala  Huro 
Prosad  v.  Basaruth  Ali 

I.  Ij.  R.  26  Oalo.  909 

8.  30— Minora  Act   {XL  of  1858),  a. 


18 — Owirdian  and  minor — Leaae  by  guardian  in 
excess  of  hia  powers — Sale  of  leaaed  property  by 
minor  on  attaining  tnajority — Suit  by  purchaaer 
for  possession — Limitation — Limitation  Act  {XV  of 
1877),  Sch.  II,  Art.  91.  The  certificated  guardian 
of  a  minor  granted,  without  previously  obtaining 
the  permission  of  the  Court,  a  perpetual  lease  of 
certain  immoveable  property  forming  part  of  the 
minor's  estate  on  the  28th  March  1890.  The  minor 
came  of  age  on  the  7th  of  December  1901,  and 
on  2l8t  October  1902,  sold  the  property,  the  subject 
of  the  lease  mentioned  above.  On  the  22nd  of 
July  1903,  the  purchaser  sued  for  possession  of 
tho  property  piwohased  by  him,  asking  for  cancel- 
lation of  the  lease,  if  necessary.  Held,  that  it  was 
not  necessary  for  the  plaintiff  to  ask  for  cancel- 
lation of  the  lease  as  a  condition^precedent  to  hia  ob- 
taining a  decree  for  possession,  and  that  the  suit  was 
not  barred  by  limitation.  Mauji  Ram  v.  Tara 
'Singh,  I.  L.  R.  3  All.  857,  Girraj  Bakah  v. 
Kazi  Hamid  Ali,  I.  L.  R.  9  All,  340,  Ramauaar 
Pandey  v.  Raghubar  Jati,  I.  L.  R.  5  AU.  490,  and 
Unni  V.  Kunchi  Amma,  I.  L.R.I  4  Mad.  26,  referred 
to  by  Banbrji,  J.  Abdul  Rahman  v.  Sukhdayal 
Singh  (1905)         .        .       I.  L.  R.  28  All.  30 

8.  31. 


See   Specific    Performance. 

I.  Ii.  R.  22  Calo.  545 

88.  34,  35,   36  and    Zl—Minor— 


Guardian — Adminiatration  bond  pasaed  to  Judge 
— Refusal  of  the  Judge  to  assign — Appeal.  No 
ap])eal  lies  from  an  order  passed  by  tho  District 
Judge  under  s.  35  of  tho  Guardians  and  Wards 
Act  (VIII  of  1890)  declining  to  assign  tho  bond. 
A  bond  under  s.  34  of  tho  Guard  iaas  and  Warda 
Act  (VIII  of  1890)  is  to  bo  given  to  the  Judge  of 
the  Court  to  enure  for  tho  benefit  of  the  Judge  for 
the  time  being,  with  or  without  sureties,  as  may  be 
prescribed,  engaging  duly  to  account  for  what  the 
guardian  may  receive  in  respect  of  the  property  of 
the  ward.  There  is  nothing  in  the  section  or  in  the 
form,  as  given  in  the  schedule  of  the  High  (burt 
Circular  Orders,  which  suggests  that  the  bond 
ceases  to  operate  either  on  the  death  of  the  guar- 
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GUARDIANS  AND  WARDS  ACT   (VIII 
OP  1890)— contd. 

_ s.  34 — concld. 


dian  or  of  the  ward  or  on  the  cesser  or  otherwise 
of  the  guardianship,  so  that  a  right  of  suit  would 
still  continue  notwithstanding  the  happening  of 
these  events.  The  District  Judge  can  in  his  dis- 
cretion under  such  circumstances  assign  such  a 
bond  to  a  proper  person.     Ganpat  v.  Anna  (1905) 

I.  li.  R.  30  Bom.  164 

SS.     S4,  ^\'—G'uardianshi'p,     termin' 

ation  of — Guardian,  liability  of,  after  attainmefit 
of  majority  by  ward — Power  of  District  Jvdge — 
Jurisdiction.  The  summary  powers  given  bj'^  s.  34 
of  the  Guardians  and  Wards  Act  cease  as  soon 
as  the  minority  of  the  ward  ceases.  The  object  of 
that  section  is  to  give  the  Court,  as  representing 
the  interest  of  the  minor,  certain  summary  powers 
for  the  protection  of  his  property  during  minority. 
S.  41  cannot  be  construed  into  giving  the  Court,  by 
summary  procedure,  a  power  to  order  accounts  to  be 
rendered  after  the  termination  of  guardianship. 
Nabu  Bepaki  v.  Sheikh  Mahomed  (1900) 

5  C.  W.  N.  207 

— . s.    39 — "  Instrument  " — Construction 

of  statute — Decree  of  Civil  Court — Removal  of  guar- 
dian. The  word  "  instrument  "  in  s.  39  of  the 
Guardians  and  Wards  Act  (VIII  of  1890)  means 
instruments  episdem  generis  with  a  w  ill,  and  a 
decree  of  a  Civil  Court  is  not  an  instrument  within 
the  contemplation  of  the  section.  Bai  Harkob 
V.  Bai  Shangab  I.  L.  R.  18  Bom.  875 

SS.  39  and  52 — Minors — Guardian  of 


person — Guardian  of  property — Minor  having  pro- 
prietary interest  with  adults  in  joint  family — Joint 
family  comprising  all  minors — Guardiavsfiip  liable 
to  cease  a^  soon  as  there  is  an  adult  person.  A  guar- 
dian of  the  property  cannot  be  appointed  for  a 
minor,  whose  only  proprietary  interest  is  as  co- 
parcener with  adults  in  a  joint  family  property. 
This  principle  does  not  apply  when  all  the  co- 
parceners are  minors  and  a  guardian  of  the  pro- 
perty is  appointed  for  the  whole  number.  Lin- 
gangowda  v.  Gangabai,  P.  J.  52],  followed.  As 
soon  as  there  is  an  adult  co-parcener,  any  guar- 
dianship of  the  property  previously  constituted 
either  ceases  or  is  liable  to  cease.  An  order  ap- 
pointing a  guardian  of  the  property  of  minor 
co-parceners,  who  exclusively  constitute  the  joint 
family,  should  reserve  liberty  to  any  minor  on 
attaining  majority  to  apply  for  the  removal  of  the 
guardian  of  the  property  or  restrictions  of  his  power 
under  s.  52  of  the  Guardian  and  Wards  Act  (VIII 
of  1890).     Bindaji  v.  Mathurabai  (1905) 

I.  li.  R.  30  Bom.  152 
—  88.47,48. 

See  Compromise — Construction,  En- 
FORCING,  Effect  of,  and  Settino 
ASIDE,  Deeds  of  Compromise. 

I.  li.  R.  30  Calc.  613 


Indian    Majority    Act 

{IX  of  1875),  8.   3 — Power   of    Chamber   Judge   to 


GUARDIANS  AND  WARDS   ACT  (VIII 

OF  18Q0)— contd. 

8.  47 — concld. 


alter,  vary,  modify  or  set  aside  orders  made  by  his 
predecessor  in  Chamber  under  the  Guardian  and 
Wards  Act — Period  of  minority  on  vacating  of  such 
orders  does  not  extend  to  20  years.  S.  48  of  the  Guar- 
dian and  Wards  Act  immediately  following,  as  it 
does,  the  section  which  provides  for  appeals  is 
intended  to  give  finality  to  contested  orders  and  to 
enact  that,  when  once  an  order  is  made,  except  as 
provided  in  s.  47  and  saving  the  provisions  of  s.  622 
of  the  Civil  Procedure  Code,  the  order  shall  be  final 
and  shall  not  be. contested  by  a  substantive  suit 
or  by  any  other  form  of  litigation.  The  Guardian 
and  Wards  Act  makes  no  provision  for  setting 
aside  an  order  made  under  the  Act,  but  judging 
from  the  analogy  of  English  practice  there  can  be 
no  doubt  that  in  these  miscellaneous  matters  the 
Judge  sitting  in  Chambers  and  making  orders  on 
petitions  and  applications  has  the  power  to  vary, 
alter,  modify  or  set  aside  his  own  orders  when  he 
finds  that  the  order  is  one  which  ought  not  to  have 
been  made  and  that  the  order  is  one  that  requires 
in  the  interests  of  justice  to  be  dealt  with  in  that 
way.  If  an  order  is  made  under  the  Guardian 
and  Wards  Act  and  such  order  is  subsequently 
set  aside,  the  period  of  minority  is  not  extended 
to  21  years  under  s.  3  of  the  Indian  Majority  Act. 
Naoardas  v.  Anandrao  (1907) 

I.  L.  R.  31  Bom.  590- 


8.41. 


1. 


See  District  Judge,  jurisdiction  of. 
I.  I,  L.  R.  17  Bom.  566 

Guardian     and 


ward — Death  of  guardian — Suit  by  ward  against 
guardian^s  son  for  rendition  of  accounts.  No  suit 
will  lie  by  a  wanl  against  the  son  of  his  late  guar- 
dian for  rendition  of  accounts.  Rameshur  Tiwari 
v.  Kishun  Kumar,  All.  Weekly  Notes  {1882) 
6,  referrwl  to.  Manmothonath  Bose  Mulx-ick  v. 
Basanto  Kumar  Bose  Muu.ick 

I.  li.  R.  22  All.  332 


2. 


Guardian — Order 


of  discfuirge  by  the  Court — Liability  of  the  gwirdian 
to  suit.  When  a  declaration  is  once  made  by  tho 
Court,  under  s.  41  of  the  Guardians  and 
Wards  Act,  1890,  discharging  a  guardian  from 
liability,  the  latter  cannot  be  exposed  to  suit  in 
connection  with  the  management  of  the  minor's 
property,  except  in  the  case  of  fraud  discovered 
after  the  declaration.  Murlidhar  v.  Xaia^aku- 
DAS  (1909)  .         .        L  I*.  R.  33  Bom.  419 

s.  41,  cL  4. 

See  Guardian  and  Ward. 

I.  Ii.  R.  34  Calc.  211 

8.  46. 


See  ante,  ss.  7,  11,  13  and  40. 

See  District  Judge,  jurisdiction  of. 

I.  Ii.  R.  23  Bom.  698 
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WABDS  ACT   (VIII 


See  Res  Judicata — Estoppel  by  Judg- 
ment        .         I.  li.  B.  16  Mad.  380 

_  s.  51. 


See  District  Judge,   jurisdiction   of. 
I.  Ii.  R.  17  Bom.  566 

.. The  word  '  *  guar- 
dian "  in  s.  51  of  the  Gunrdians  and  Wards  Act 
means  a  guardian  who  was  such  at  the  time  the 
Act  came  into  force.  Vallabdas  Hirachand  v. 
Krishnabai        .         .        I.  1j.  B.  17  Bom.  566 

s.  52. 


See  Guardian  and  Ward. 

I.  L.  B.  29  All.  672 

See  MAJoiRiTY  Act,  s.  3. 

I.  L.  B.  21   Bom.  281 

See  Minor      .     I.  L.  B.  36  Calc.  768 
—  s.  53. 


See  Code    of   Civil    Procedure,    1882» 
s.  244  .      I.  L.  R,  31  All.  572 

See  Minor — Representation    of  Minor 

in  Suits         .     I.  L.  B.  24  Calc.  25 

13  C.  W.  N.   643 

GUJABAT  TAIiUKDABS'  ACT  (BOM.  VI 
or  1888). 

See  Civil  Procedure  Code,  1882,  s.  30. 
I.  L.  B.  28  Bom.  209 

See  Valuation  of  Suit — Appeals. 

I.  L.  B.  16  Bom.  408 


2    (a) — Talukdar — Purchaser    from 
-Definition.     The    term    "  talukdar,'''' 
Gujarat    Talukdars' 


*'  talukdar 

as  defined  by  s.  2  (a)  of  the 

Act  (Bombay  Act  VI  of    1888),  does  not   include  a 

purchaser  of   a  talukdar^s  share  sold  in  execution 

of  a  decree   passed  against  him.     Narandas    Par- 

BHUDAS  V.  Parsottam  Valu  (1902) 

I.  L.  B.  26  Bom.  757 

. s.  10 — Application   to  the   Talukhdari 


should  be  rejected. 

BHAI  KlEABHAI 


GUJABAT    TAIiUKDABS'     ACT    (BOM. 
VI  OF  lQSQ)—contd. 

ss.  10,  11,  16  and  17—  Talukdari 

Settlement  Officer — Decision — Appeal — Second  ap- 
peal— Subsequent  suit  in  a  Court  of  competent  juris- 
diction— Res  judicata.  Certain  proceedings  which 
had  arisen  out  of  an  application  to  the  Taluk- 
dari Settlement  Officer  under  s.  11  of  the  Gujarat 
Talukdars'  Act  (Bombay  Act  VI  of  1888)  went  up 
to  the  High  Court  in  second  appeal.  Subsequently 
the  same  question  having  arisen  between  the  same 
parties  in  a  regular  suit  in  a  Court  of  competent 
jurisdiction.  Held,  that  the  question  was  not  res 
judicata.  A  Talukdari  Settlement  Officer  is  not  a 
Court  of  jurisdiction  competent  to  try  the  suit.  He 
is  an  administrative  officer  according  to  the  machi- 
nery prescribed  by  the  Bombay  Legislature.  ' '  In 
considering  the  competency  of  a  Court  for  the  piu:- 
pose  of  deciding  on  a  question  of  res  judicata  "  the 
Court  **  must  look  to  the  powers  of  the  Coiu-t  in 
which  the  suit  was  instituted  and  not  to  the  powers 
of  the  Court  by  which  that  suit  was  decided  on 
appeal."  Toponidhee  Dhirj  Gir  Gosain  v.  Sree- 
putty  Sahanee,  I.  L.  R.  5  Calc.  832,  838,  followed. 
Maluhbai  v.  Subsangji  (1905) 

I.  Ii.  B.  30  Bom.  220 

s.  12 — Representative  order — Partition 


suit — "  Known  co-sharers  " — All  persons  interested 
parties — Civil  Procedure  Code  {AH  XIV  of  1882), 
s.  30.  It  is  a  general  rule  that  all  persons  inter- 
ested ought  to  be  made  parties  to  a  suit,  how- 
ever numerous  they  may  be,  so  that  the  Court 
may  be  enabled  to  do  complete  justice  by  de- 
ciding and  settling  the  rights  of  all  persons  in- 
terested and  that  the  orders  of  the  Court  may  be 
safely  executed  by  those,  who  are  compelled  to  obey 
them  and  futiire  litigations  may  be  prevented.  This 
rule  no  doubt  yields  to  the  exigencies  of  particular 
cases  and  there  are  well-established  qualifications 
to  it,  such  as  the  power  of  the  Court  under  s.  30  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  to 
make  a  representative  order.  The  phrase  "  known 
co-sharers  "  in  s.  12  of  the  Gujarat  Talukdars'  Act 
(VI  of  1888)  covers  all  persons,  who  are  known  to 
have  an  interest  in  the  property  and  is  not  limited 
to  those  CO- sharers,  whose  names  are  recorded 
under  the  Act.  A  person  who  ought  to  be,  but  is 
not  a  party  to  a  proceeding,  is  not  ordintfrily 
bound  by  any  decree  or  order  passed  therein. 
Chudasama  Supsangji  v.  Partapsang  Kengar 
(19  H)  .         .         .      I.  Ii.  R.  28  Bom.  209 

s.  31. 

See  Execution  op  Decree — Effect  of 

Change  op  Law  pending  Execution. 

I.  L.  B.  17  Bom.  289 

I.  L.  B.  19  Bom.  80 

I.  L.  B.  20  Bom.  565 

See  Statutes,  construction  of. 

I.  Ii.  R.  17  Bom.  289 

cL  2 —  Sale  in  execution  of  a  decree — 


Sale  of  talukdari  estate — Sanction  of   Government, 
A  talukhdar  mortgaged  his  talukhdari   estate  in 
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1883,  i.e.,  prior  to  the  passing  of  the  Gujarat 
Talukhdars*  Act  (Bombay  Act  VI  of  1888).  In 
1893  the  mortgagee  sued  on  his  mortgage  and, 
without  having  the  sanction  of  the  Governor  in 
Council,  obtained  an  order  in  the  District  Court 
for  the  sale  of  the  mortgaged  property,  that  Court 
holding  that  the  provisions  of  s.  31,  cl.  2,  of  Bombay 
Act  VI  of  1888  did  not  apply  to  the  case  of  a  mort- 
gage effected  prior  to  the  passing  of  the  Act.  On 
appeal  to  the  High  Court: — Held,  reversing  the 
order  of  the  District  Court,  that  cl.  2  of  s.  31  of 
Bombay  Act  VI  of  1888  applied  to  the  case,  and 
that  a  sale  in  execution  of  a  decree  was  such  an 
alienation  as  came  within  the  terms  of  the  section 
and  required  the  previous  sanction  of  the  Governor 
in  Council.  The  Court,  however,  directed  the  Dis- 
trict Judge  to  give  the  plaintiffs  a  reasonable  time 
for  the  production  of  the  sanction,  and  order  that, 
in  case  they  produced  it,  the  order  for  sale  should 
be  affirmed,  otherwise  the  plaintiff's  application 
for  sale  should  be  dismissed.  Nagar  Pragji  v. 
Jivdbhai,  I.  L.  R.  19  Bom.  80,  and  Dofhi  Fulchand 
V.  Mahh  Dajiraj,  I.  L.  R.  20  Bom.  565,  referred 
to  and  explained.  Chudasama  Naudhabhai  v. 
Narain  Tkibhovan      .     I.  L.  R.  22  Bom.  884 

8.       31. — Decree — Execution      against 

Talukdar^s  estate — Consent  of  the  Talukdari 
Settlement  Officer — Civil  Procedure  Code  (Act  XIV 
of  1882),  as.  320,  323.  In  execution  of  a 
money-decree  against  a  talukdar,  several  villages 
belonging  to  him  were  attached  ;  and  the 
darkhast  was  sent  to  the  Talukdari  Settlement 
Officer  (who  combined  in  himself  the  functions 
of  Collector  and  Talukdari  Settlement  Officer  for 
the  purpose  of  execution  of  decrees  against  or  in 
respect  of  talukdari  lands)  to  be  dealt  with  under 
ss.  320—325  of  the  Civil  Procedure  Code, 
1882.  That  officer  acting  under  the  sections 
framed  a  scheme  of  management  and  placed  the 
decree-holder  in  possession  of  one  of  the  villages 
for  a  given  number  of  years.  All  this  was  done 
after  the  death  of  the  original  judgment-debtor  and 
after  the  amendment  of  s.  31  of  the  Gujarat 
Talukdars'  Act,  1888,  was  made  in  1905,  but  in 
ignorance  of  the  amendment.  The  Talukdari 
Settlement  Officer  then  took  up  the  position  that 
what  he  had  done  was  done  by  him  under  the  Civil 
Procedure  Code,  1882  ;  and  that  as  he  had  not  given 
his  written  consent  to  the  arrangement  as  provided 
by  the  amended  s.  31,  the  darkhast  preferred 
by  the  decree-holder  should  be  disposed  of.  Per 
Chandavarkab,  J.  If  a  person  holding  a  certain 
office  is  empowered  by  law  in  virtue  of  that  office 
to  give  previous  consent  in  writing  to  certain 
proceedings  or  acts  as  a  condition  precedent  to 
their  legaUty  or  validity,  and  the  person  as  a  matter 
of  fact  gives  such  consent,  it  cannot  be  the  less  a 
consent  previously  given  in  writing,  merely  because 
at  the  time  of  giving  it  he  happened  to  be  unaware 
of  the  law  empowering  him  to  consent,  or  being 
aware  of  it,  he  thought  he  was  consenting  in  virtue 


GUJARAT    TALUKDARS'     ACT    (BOM. 

VI  OP  1888)— conc^d. 

— s.  31 — concld. 


of  another  office  which  he  held.  His  ignorance 
of  the  law  giving  him  the  power  cannot  make  the 
consent  not  a  consent,  and  is  no  legal  ground  or 
excuse  for  withdrawing  it  after  he  has  once  given  it. 
Where  a  certain  act  requires  the  concurrence  of  an 
official  person,  there  is  a  presumption  in  favour  of 
its  due  execution  on  the  ground  of  the  legal  maxim 
omnia  prossuynuntur  rite  et  solemniter  esse  acta  donee 
prohetur  in  contrarium.  In  such  cases  ' '  every- 
thing is  presumed  to  be  rightly  and  duly  per- 
formed until  the  contrary  is  shown."  That  pre- 
sumption can  be  rebutted  by  proof  that  certain 
forms  required  by  law  were  not  complied  with. 
Where  the  two  offices  are  combined  in  one  and 
the  same  person  on  grounds  of  pubUc  convenience 
or  expediency,  his  action  must  be  referred  to  the 
exercise  of  his  discretionary  powers  under  both 
the  capacities  if  it  can  be  so  referred.  S.  31 
of  the  Gujarat  Talukdars'  Act  (Bom.  Act  VI  of 
1888)  requires  that  there  must  be  (i)  consent,  (ii) 
it  must  be  previous,  and  (iii)  it  must  be  in  writing. 
If  these  conditions  are  fulfilled  the  requirements  of 
the  section  are  complied  with.  No  particular  form 
is  requisite.     Purshottam  v.  Harbhamji  (1909) 

I.  L.  R.  33  Bom.  443 

GURAV  SERVICE. 

See  Stridhan    I.  Ii.  R.  30  Bom,  229 
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See  Custody  op  Chif.dren. 

1.  L.  R.  16  Bom.  307 
I.  L.  R.  23  Calc.  290 

See  Foreigners     I.  L.  R.  18  Bom.  636 

L  Power  of  High  Court  to  issue 

writ  into  the  ■m.ofxx&Bil—Hahras  Corpus  Act, 
31  Car.  II,  c.  2— Reg.  Ill  of  1818-- Warrant  of 
arrest  of  Oovemor  General  in  Council  On  an  ap- 
plication to  the  High  Court  to  issue  a  writ  of  habeas 
corpus  to  tho  Superintendent  (a  European  British 
subject)  of  the  Alipore  Jail :  Held,  that  the  Supreme 
Court  had  power  to  issue  writs  of  habeas  corpus  to 
persons]^in  the  mofussil,  and  that  the  same  power  is 
continued  to  the  High  Court,  As  the  person  against 
whom  the  writ  was  applied  for  had  acted  under  the 
written  order  of  the  Governor  General  in  Council, 
the  Court  would  not  direct  the  writ  to  issue.  In 
re  Ameer  Khan  .         .  6  B.  Ii.  R.  392 

On  appeal  in  the  same  case:  it  was  hekl,  that, 
assuming  the  power  of  a  Judge  of  the  High  Court 
to  issue  a  writ  of  habeis  corpus,  and  assuming  the 
right  of  appeal  against  an  order  refusing  such  writ, 
it  appearing  that  the  prisoner  was  in  custody 
under  a  warrant  in  the  form  prescribed  by  Regula- 
tion III  of  1818,  the  detention  was  legal.  The 
detention,  to  be  legal,  need  only  be  covered  by 
an  [actually    existing    warrant    of  the    Governor 
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General  in  Council  in  the  form  prescribed,  without 
regard  to  the  lawfulness  ol  the  arrest.  In  re  Ameer 
Khan  .         .         .         .  6  B.  L.  R.  459 

2. Accused    becoming    insane 


during  criminal  trial — Detention  in  lunatic 
asylum  after  regaining  sanity.  An  accused  person, 
having  become  insane  during  his  trial,  was  placed 
in  a  lunatic  asylum  and  was  detained  there  after 
becoming  sane.  Held,  that  such  detention  was  not 
illegal,  and  he  was  not  entitled  to  his  discharge,  but 
should  be  made  over  to  the  authorities  for  conti- 
jiuation  of  his  trial.     In  the  matter  of  Eldred 

1  Hyde  173 

3.  Return  to  ^^rit — Custody      of 

•prisoner  in  jail — Return  by  Sheriff.  The  Sheriff 
need  not  specify  in  his  return  on  a  habeas  corpus 
that  the  prisoner  has  been  continuously  in  his  cus- 
tody, and  a  prisoner  who  has  not  been  transferred 
Tby  the  Sheriff  to  the  custody  of  the  jailor  by  a 
separate  warrant,  and  is  brought  up  on  the  writs 
T)y  the  Sheriff,  is  to  be  considered  as  in  the  custody 
of  the  Sheriff.     Speyer  v.  Tanssen 

Bourke  O.  C.  28 

4.  Affidavit  to  con- 
trovert return — Amendment  of  return — Custody  of 
minor — 56  Geo.  Ill,  c.  100.  The  return  to  the 
writ  of  habeas  corpus  must  be  taken  to  be  true,  and 
cannot  be  controverted  by  affidavit.  In  England, 
56  Geo.  Ill,  c.  10,  s.  4,  allows  affidavits  to  be  used 
i;o  controvert  the  return  in  criminal  matters,  but 
that  statute  does  not  apply  to  this  country.  The 
return  to  a  writ  of  habeas  corpus  can,  however,  be 
amended.  A  girl  under  sixteen  years  of  age  has  not 
such  a  discretion  as  enables  her,  by  giving  her  con- 
sent, to  protect  any  one  from  the  criminal  conse- 
quences of  inducing  her  to  leave  the  protection  of  a 
lawful  guardian  ;  but  where  the  return  to  a  writ  of 
haheas  corpus  stated  that  the  girl  was  above  the  age 
of  sixteen  (though  her  mother  stated  her  to  be  of 
the  age  of  thirteen  years  and  nine  months),  the 
Court  held  that  she  was  of  years  of  discretion  to 
choose  for  herself  under  whose  protection  she 
would  remain.  Queen  v.  Vaughan.  J»  the 
matter  of  Ganesh  Sundari  Debi 

5  B.  Ii.  R.  418 

But  see   Khatija  Bibi,  In  the  matter  of 

5  B.  L.  R.  557 

where  it  was  held  that  the  return  to  a  writ  of  habeas 
corpus  is  not  necessarily  conclusive,  and  does  not 
preclude  enquiry  into  the  truth  of  the  matters 
alleged  therein,  although  50  Geo.  Ill,  c.  100,  does 
not  apply  to  this  country. 

5.  Mahomedan    law 

— Husband  and  wife — Custody  of  wife.  On  an  ap- 
plication for  a  writ  of  habeas  corpus  to  bring  be- 
fore the  Court  M,  a  female  infant,  who  was  alleged 
to  be  in  the  unlawful  custody  of  S,  a  Mahomedan, 
it  was  stated  that  Jf' s  father  was  a  Jew  by  birth, 
^who  had  embraced  the  Mahomedan  faith  many 
years  ago,  but  had  since  returned  to  the  Jewish 
persuasion  ;  that  her  mother  was  a  Mahomedan 
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woman  ;  that  she  was  detained  by  S  on  the  alle- 
gation that  she  was  married  to  him,  but  that  the 
alleged  marriage  was  invalid  by  reason  of  the  want 
of  consent  of  her  father ;  and  that  she  was  of  the  age 
of  about  nine  years,  and  had  not  attained  puberty  : 
and  a  writ  was  thereupon  granted.  The  return 
stated  that  M,  being  then  about  ten  years  of  age, 
was  married  with  the  consent  of  her  mother  to  iS; 
that  after  the  marriage,  M  and  her  mother  had 
hved  with  S  until  her  mother,  at  the  instigation  of 
the  father,  had  left  the  house  of  S,  taking  M  with 
her  ;  that  8  had  thereupon  instituted  a  charge  against 
the  father  and  mother  for  enticing  away  and  de- 
taining M,  on  which  the  Pohce  Magistrate  con- 
sidered the  marriage  proved,  and  ordered  her  to  be 
deUvered  into  the  custody  of  S.  The  High  Court 
refused  to  consider  the  custody  illegal,  and  or- 
dered the  writ  to  be  quashed.  In  re  Khatija  Btbt, 
5  B.  L.  R.  557,  distinguished.  In  the  matter  of 
MahimBibi         .         .         .  13B.L.R.160 

Q^    __^ -    Constitution       of 

Small  Cause  Courts— Privilege  from  arrest.  The 
Small  Cause  Court  in  the  Presidency  town  is  not  a 
Court  of  co-ordinate  jurisdiction  with  the  High 
Court,  but  a  Court  of  inferior  jurisdiction  and  sub- 
ject to  the  order  and  control  of  the  High  Court. 
Therefore,  where  on  a  prisoner  being  brought  up 
to  the  High  Court  on  a  writ  of  habeas  corpus  aa 
subjiciendum,  the  return  of  the  jailor  stated  that 
the  prisoner  was  detained  under  a  warrant  of  arrest 
issued  in  execution  of  a  decree  of  the  Small  Ca,u8e 
Court :  Held,  that  the  return  was  not  conclusive, 
but  the  prisoner  was  entitled  to  show  by  affidavit 
that  he  was  privileged  from  arrest  at  the  time  he 
was  taken  into  custody.  In  the  matter  ofO^^^v^^- 
lallDey       .         .         .        LL.  R.lCalc.78 

7. Right  of  appeal  from  order 

refusing  to  issue  writ    of  habeas  corpus— 

Judgment  not  being  order  passed  in  criminal  trtal — 
Poioers  of  High  Court  hearing  reference  under  s. 
307  of  the  Criminal  Procedure  Code— Jurisdiction  to 
commit  European  to  jail — Letters  Patent,  1865,  els. 
15,  25,  26,  27,  28— Code  of  Criminal  Procedure  {Act 
V  of  1898),  ss.  307,  383,  491  and  456— Prisoners 
Act  (III  of  1900),  ss.  7,  8  and  9— Judicature  Act, 
1873  {36  cfc  37  Vict,  c.  66),  ss.  19  and  47.  Held 
by  the  Full  Bench,  that  the  provisions  in  cl.  15  ot 
the  Letters  Patent  allowing  an  appeal  apply  to 
criminal  as  well  as  civil  cases,  and  that  an  order  ot 
a  single  Judge  of  the  High  Court  made  in  the  exer- 
cise of  its  ordinary  original  criminal  junsdiction 
refusing  an  apphcation  by  a  prisoner  under  ss.  45b 
and  491  of  the  Code  of  Criminal  Procedure  for 
release  from  alleged  illegal  custody  under  a  sentence 
of  imprisonment  passed  by  a  Divisional  Bench  ot 
the  Court,  is  a  "  judgment  not  being  a  sentence  or 
order  passed  or  made  in  any  criminal  trial,  within 
the  terms  of  cl.  15  of  the  Letters  Patent,  and  that 
an  appeal  Ues  from  such  order  to  the  High  Court. 
Held,  further,  that  the  jurisdiction  which  the  High 
Court  exercises  in  hearing  a  case  submitted  to  it 
under  s.  307  of  the  Criminal  Procedure  Code  is  not 
its  original  criminal  jurisdiction,  but  it  hears  the 
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case  as  a  Court  of  reference  in  the  exercise  of  the 
jurisdiction  vested  in  it  by  cl.  28  of  the  Letters 
Patent,  which  is  co-extensive  with  its  appellate 
jurisdiction.     In  re  Horace  Lyall 

I.  L.  B.  29  Calc.  286  : 
S.C.  6  C.  W.  N.  254 

HACKNEY  CARRIAGE. 

keeping    horses     for,     -w^ithout 


license — 

See    Bengal    Municipal    Act    (III    of 
1884),  ss.  263,  273.   .  5  C.  W.  N.  331 

HACKNEY- CARRIAGE  ACT  (BOM.  ACT 
VI  OP  1863). 

s.     6 — Licence — License     of      public 

conveyance — Power  of  Commissioner  of  Police 
to  grant  license — Discretion  to  refuse  license — 
Specific  Relief  Act  {I  of  1877),  8.  45— Practice.  S.  6 
of  the  Bombay  Act  VI  of  1863  empowers  the  Com- 
missioner of  PoMce  in  Bombay  to  grant  licenses  for 
pubUc  conveyances,  and  provides  that  he  ' '  may  in 
his  discretion  refuse  to  grant  any  such  license  for 
any  conveyance  which  he  may  consider  to  be  insuffi- 
ciently found  or  otherwise  unfit  for  the  conveyance 
of  the  public."  Under  this  section  the  Commis- 
«ioner  is  bound  to  exercise  his  discretion  in  each 
case.  This  discretion  is  not  an  absolute  one,  but 
one  which  is  to  be  exercised  after  he  has  made 
himself  acquainted  with  the  conveyance  to  be 
licensed  and  has  considered  whether  it,  as  an  in- 
dividual carriage,  is  fit  for  the  conveyance  of  the 
pubhc.  Where  it  appeared  that  the  Commissioner 
of  Police  had  approved  of  a  certain  pattern  of 
victoria  as  a  pubfic  conveyance  in  Bombay, 
and  refused  to  license  victorias  which  did  not  con- 
form to  that  pattern  :  Heldf  that  his  refusal  on  that 
ground  was  illegal,  and  under  s.  45  of  the  Specific 
ReUef  Act  (I  of  1877),  he  was  ordered  to  issue  the 
licenses  asked  for.  Per  Russell,  J.  Under  rule 
577  of  the  High  Court  Rules,  all  appHcations  under 
8.  45  of  the  Specific  Relief  Act  (I  of  1877)  should  be 
made  by  motion,  and  not  by  petition.  Cell  r. 
Taja  Noora  (1903)       .     I.  Ii.  R.  27  Bom.  307 


HANAFI  SUNNIS. 

See  Mahomedan 


HANDWRITING. 


Law. 

I.  L.  R.  34  Bom.  537 


See  Evidence — Civil   Cases — Miscella' 
NEGUS    Documents — Handwriting. 

8  B.  L.  B.  490 

See  Evidence — Criminal    Cases — Hand- 
writing       .        1  B.  Ii.  R.  A.  Cr.  13 
I.  L.  R.  10  Calc.  1047 

See  Limitation  Act,  1877,  s.  20. 

I.  Ii.  R.  26  Bom.  246 

-; Witnesses  deposing  to  the 

identity   of — Document — Proof — Evidence    Act  {I  of 
1872),  s.  47.     In    proof   of   a    document  a  witness 
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stated  that  he  was  acquainted  with  the  hand^^Titing 
of  the  writer,  but  he  was  not  asked  in  examination- 
in-chief  any  question,  which  would  elicit  any  of  the 
several  matters  indicated  in  the  explanation  to 
s.  47  of  the  Indian  Evidence  Act  (I  of  1872).  The 
Tsatness  was  not  cross-examined  on  the  point. 
Heldy  that  the  law  on  the  point  is  correctly  stated 
in  Taj'lor  on  Evidence  to  be  as  follows  : — "A  wit- 
ness need  not  state  in  the  first  instance  ho^^'  he 
knows  the  hand\mting  since  it  is  the  duty  of  the 
opposite  party  to  explore  on  cross-examination 
the  sources  of  his  knowledge,  if  he  be  dissatisfied 
with  the  testimony  as  it  stands."  It  is  ^^'ithin  the 
power  of  the  presiding  Judge  and  often  may  be 
desirable  to  permit  the  opposing  advocate  to 
intervene  and  cross-examine  so  that  the  Court 
may  at  that  stage  be  in  a  position  to  come  to  a 
definite  conclusion,  on  adequate  materials,  as  to  the 
proof  of  the  handwriting.  Shankarrao  v.  Ramji 
(1904)  .         .  I.  L.  R.  28  Bom.  58 


HANSARD'S   PARLIAMENTARY 
PORT. 


RE. 


See   Libel         .     I.  L.  R.  36  Calc.  883 


HAQ. 


See  Duties     .  2  Bom  80  :  2nd  Ed.  75 

2  Bom.  253  :  2nd  Ed.  239 

7  Bom.  A.  C.  50 

See  Limitation  Act,  1877,  Art.  144 
(1859,  s.  1,  CL.  12) — Interest  in 
Immoveable  Property. 

13  B.  L.  R.  254 

See  Pensions  Act,  1871,  ss.  3  and  4. 

I.  Ii.  R.  1  Bom.  203 

I.  L.  R.  4  Bom.  437,  443 

I.  Ii.  R.  5  Bom.  408 

I.  Ii.  R.  16  Bom.  731 

See  Zamindar. 

Agra  F.  B.  63  :  Ed.  1874,  48 

See  Zamindar,  rights  of. 

I.  L.  R.  23  All.  209 

HARBOURING  OFFENDER. 


HAT. 


See  Penal  Code,  s.  21<)B. 

I.  Ii.  R.  25  AIL  261 

See  Criminal  Procedure  Code. 

8  C.  W.  N.  781 

See  Declaratory    Decree,  Suit  tor- 
Orders  OF  Criminal  Court. 

I.  L.  R.  5  Calc.  7 

See     Nuisance — Criminal      Procedure 

Codes        .         .        L.  R.  8  I.  A.  77 

I.  L.  R.  3  AIL  797 

I.  L.  R.  9  Calc.  127 

See  Public  Servant. 

I.  Ii.  R.  31  Calc.  990 

See  Specific  Relief  Act  (1  of  1877),  s.  9. 
I.  Ii.  R.  29  Calc.  614 
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— '  holding  of — 

See  Criminal  Procedure    Code,  s.  144. 
11  C.  W.  N.  223 


» 


suit  on- 


-Second- 

AND    Un- 


1. 


See  Evidence — Civil       Cases- 
ARY  Evidence — Unstamped 
registered  Documents. 

I.  L.  R.  23  Calc.  851 

Sale  of  articles  in— Hdt— Right 


of  p  roprietor  to  prohibit  sale  of  particular  articles  by 
persons  not  permanent  stall-keepers — Rioting — Hurt. 
The  proprietors  of  a  market  have  the  right  to  direct 
that  any  particular  kinds  of  things  should  not  he 
sold  there  by  a  person  who  is  not  ci  permanent  shop- 
keeper. Raj  Kumar  Chuckerbutty  v.  Emperor 
(1906)         .         .         .         .         11  C.  W.  N.  28 

2. Mortgage — Whether    the    rents 

and  profits  of  hat  could  he  mortgaged — Transfer  of 
Property  Act  {IV  of  1882),  s.  58— General  Clauses 
Act  {I  of  1868),  s.  2,  cl.  (5).  The  rents  and  profits 
derivable  from  a  hat  can  be  validly  mortgaged. 
Surrendro  Prosad  Bhuttacharji  v.  Kedar  Nath 
Bhuttacharji,  I.  L.  R.  19  Calc.  S;  Bungshodhur 
Biswas  v.  Mudhoo  Mohuldar,  21  W.  R.  383  ;  Su- 
rendra  Narain  Singh  v.  Bhai  Lai  ThaJcur,  I.  L.  R. 
22  Calc.  752  ;  and  Sikandar  v.  Bahadur,  I.  L.  R.  27 
All.  462,  referred  to.  Golam  Mohiuddin  Hossein 
V.  Parbati  (1909)         .       I.  li.  R.  36  Cale.  665 

HATH-CHITTA. 

See  Evidence — Civil     Cases — Accounts 
AND  Account  Books. 

I.  Ii.  R.  16  AIL  157 
li.  R.  21 1.  A.  6 

See  Limitation    I.  L.  R.  31  Calc.  1043 

See  Limitation  Act,  1877,  s.  19. 

9  C.  W.  N.  83 

. •  entry  in — 

See  Stamp  Act,  1809,  Sch.  II,  Art.  5. 

I.  Ii.  R.  4  Cale.  885 
25  W.  R.  361 

Interpolation — Entry — Hat  h- 


1. 


chitta,  suit  on — Entry  relating  to  acknowledgment  of 
debt — Material  alteration — Interpolation  of  entry  as 
to  interest — Document  merely  relied  on  as  evidence — 
Effect  of  interpolation.  Defendant  had  acknowledged 
his  indebtedness  to  plaintiff  for  a  certain  sum  found 
due  upon  an  adjustment  of  accounts,  by  signing 
his  name  over  an  eight-anna  stamp  in  a  hath-chitta. 
It  was  found  that  an  entry  relating  to  interest  was 
interpolated  in  the  hath-chitta,  at  a  subsequent 
date.  In  a  suit  to  recover  the  amount  acknowledged, 
plaintiff  put  the  hath-chitta  in  evidence,  but  no 
reliance  was  placed  on  the  entry  relating  to  interest, 
nor  was  any  interest  asked  for.  Held,  that  plaint- 
iff was  not  suing  upon  any  instrument,  which  he 
had  fraudulently  altered.  The  entry,  on  which 
he  relied  and  which  had  not  been  altered  or  tam- 
pered with,  was  put  in  merely  as  an  acknowledg- 
ment of  defendant's  liability,  and  there    being  no 


HATH-CHITTA— cowcZ(^. 

question  as  to  its  genuineness,  plaintiff  was  entitled' 
to  a  decree.  The  authorities  discriminate  between 
cases  in  which  the  altered  document  is  the  ^founda- 
tion of  the  claim,  and  those  in  which  it  is  only  used 
as  evidence.  Gogun  Chandra  Ghosh  v.  Dhuroni- 
dhur  Mundul,  I.  L.  R.  7  Calc.  616  ;  Christa  Charlu  v- 
Karibasayya,  I.  L.  R.  9  Mad.  399;  Atmaram  v. 
Umed  Ram,  I.  L.  R.  25  Bom.  616,  referred  to. 
Harendra  Lal  Roy  Chowdhry  v.  Uma  Charan 
Ghosh  (1905)         .         .         .       9C.  W.N.  695 

2.  — Stamp-duty — Stamp  Act  {II  of 

1899),  Sch.  I,  Art.  5,  cl.  (6),  and  AH.  1  arid 
s.  23 — Hat-chitta,  containing  implied  promise 
to  pay  interest,  whether  acknowledgment  of  debt, 
or  agreeme7it  or  memorandum  of  agreement — 
Stamp-duty.  A  hat-chitta  ran  as  follows  : — "  Ac- 
count E  B  (the  debtor).  The  year  1312  B.  S. 
Interest  on  this  amount  at  the  rate  of  one  anna 
per  month  per  rupee."  Then  followed  the  credit 
and  the  debit  entries.  Held,  that  there  was 
an  implied  promise  to  pay  interest  and  the 
document  ought  to  be  stamped  as  an  agreement 
or  a  memorandum  of  agreement  with  an  eight-anna 
stamp  and  not  as  an  acknowledgment  of  a  debt 
with  a  one-anna  stamp  only.  Udit  Upadhya  v. 
Bhawani  Din,  I.  L.  R.  27  All.  84,  dissented  from. 
Luxumi  Bai  v.  Ganesh  Raghu  Nath,  I.  L.  R.  25 
Bom.  373,  followed.  Koonja  Mohun  Doss  v.  Krishna 
Chandra  Shaha,  25  W.  R.  361,  and  Brojendra 
Kumar  v.  Brohmomoyi  Chaudhurani,  I.  L.  R. 
4.  Calc.  885,  distinguished.  Sambhu  Chandra  Bepari 
V.  Krishna  Churn  Bepari,  I.  L.  R.  26  Calc.  179, 
referred  to.  Enatullah  Biswas  v.  Gajaruddi 
Biswas  (1907),        .         .  11  C.  W.  N.  1122. 

HATH-CHITTA  BOOK. 

See  Hath-Chitta. 

See  Evidence — Civil    Cases — Accounts 
and  Account  Books. 

1  Ind.  Jur.  N.  S.  358 

HEARING,  ADJOURNMENT  OP. 

See  Commission  ^I.  L.  R.  36  Calc.  566- 

HEARING  OF   APPEAL  ON   DATE  OF 
FIIilNG.ji 

See  Appeal,  Admission  of. 

I.  Ii.  R.  36  Calc.  385 

HEARSAY  EVIDENCE. 

See  Criminal  Procedure  Code,  s.  436. 
I.  L.  R.  28  Calc.  89T 

See   Evidence—  Civil     Cases — Hearsay 

Evidence. 
See  Evidence — Criminal    Cases — Hkah- 

SAY  Evidence     .     7  W.  R.  Cr.  2,  25 
2  C.  W.  N.  672. 

See  Evidence  Act,  s.  32. 

I.  Ii.  R.  20  Calc.  75S 

See  Settlement — Construction   of  Set- 
tlement       .   I.  L.  R.  17  Calc.  45S 
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HEARSAY  EVIDENCE— cowcW. 

See  Transfer  of  Property  Act,  s.  107. 
I.  I1.K.  22  Calc.  752 

Evidence     Act     (I    of 

1872),  s.  6,  Illus.  (a) — Murder — Res  gestce — Statement 
of  eye-witness  shortly  after  occurrence,  if  relevant — 
Same  transaction — Interval  of  time — Physical  and 
mental  condition  of  person  making  stoiement.  Hearsay 
evidence  of  the  statement  of  a  by-stander  as  to  an 
-occurrence  would  be  admissible  in  evidence  as  a 
part  of  the  res  gesta:  only  if  it  was  made  at  the  time 
the  transaction  was  taking  place  or  so  shortly  ~bef  ore 
or  after  it  as  to  form  part  of  the  transaction.  If 
the  transaction  had  terminated  when  the  statement 
was  made,  it  would  be  irrelevant.  In  this  case  a 
chowkidar  deposed  that  one  0  ran  up  to  him  and 
stated  that  he  had  seen  the  accused  persons  murder 
his  mistress  whom  he  had  met  by  assignation  and 
that  he  had  run  away  from  the  place  of  occunence 
to  save  his  life.  What  interval  of  time  passed 
between  the  murder  and  the  alleged  statement  did 
not  appear.  G  seemed  to  be  quite  sensible  when 
he  made  the  statement  and  the  condition  of  hia 
mind  did  not  appear  to  be  such  as  to  exclude  the 
supposition  of  his  fabricating  evidence  or  being 
tutored.  Heldy  that  the  statement  was  inadmis- 
sible in  evidence.  Sarat  DhdbnVs  Case,  1.  L.  R.  10 
Calc.  302,  distinguished.  Chain  Mahto  v.  Em- 
TEROR  (1906)        .         .         .new.  N.  266 

JHEIGHT  LIMIT. 


See  Calcutta  Municipal  Act. 

13  C.  W.  N.  74 


HEIR. 


See  Evidence    .     I.  L.  R.  31  Calc.  871 

See  Hindu  Law — 

Alienation — Alienation  by  Widow — 
Alienation  for  Legal  Necessity 
OR  with  consent  of  Heirs  ob 
Reversioners  ; 

Inheritance — Special     Heirs. 
bequest  to — 

See  Mahomedan   Law — Inheritance. 

I.  Ii.  R.  30  Calc.  683 

HEIR  OF  DECEASED  DEBTOR. 

•See  Mahomedan   Law — Debts. 

See  Representative  of  Deceased  Per- 
son. 

HEREDITARY  ALLOWANCE. 

See  Pensions  Act,  s.  4. 

See  Registration  Act,  s.  17. 

I.  L.  R.  18  Bom.  92 
I.  L.  R.  21  Bom.  387 

See   Small   Cause    Court,    Mofussil — 

Jurisdiction — Immoveable  Property. 

I.  L.  R.  21' Bom.  387 


HEREDITARY  OFFICE. 

See  Ghatwali  Tenure. 

See  Hereditary  Offices  Act. 

-See    Jurisdiction    of    Civil    Court — 
Offices,  right  to. 

See  Madras  Regulation  XXIX  of  1802 
5- J      .         .      I.  L.  R.  18  Mad.  420 
See    Mahomedan    Law — Custom, 

I.  L.  R.  1  Bom.  633 
See  Mahomedan  Law — Kazi. 

I.  L.  R.  1  Bom.  633 

I.  L.  R.  3  Bom.  72 

I.  L.  R.  18  Bom.  103 

I.  L.  R.  19  Bom.  250 

See  Vatandar. 

land  attached  to — 

See  Hindu  Law    I.  L.  R.  36  Calc.  590 
suit  for— 


See  Account,  Suit  for. 

I.  L.  R.  1  Mad.  343 

See  Limitation  Act,  1877.  s.  28    (1871 , 
s.  29)     .         .      I.  L.  R.  1  Mad.  343 

-See  Limitation    Act,    1877,    Art.     124 
(1871,  Art.  12.3). 

See  Right  of  Suit — Office  or  Emolu- 
ment. 

See  Service  Tenure. 

L  Grant    by    Government  in 

inam— Sow.  Reg.  V  of  1827,  s.  4— Limitation. 
The  grant  of  j^  village  in  inam  by  the  Government 
cannot  deprive  the  meymoodars  of  their  hereditary 
rights.  To  entitle  the  person  in  possession  to  the 
enjoyment  of  the  office  and  receipt  of  the  dues  from 
the  village,  it  is  not  essential  that  the  duties  of  the 
office  should  have  been  actually  performed,  if  the 
party  was  prepared  to  discharge  them  when  re- 
quired. Claims  to  recover  arrears  of  such  dues  are 
limited  by  s.  4,  Regulation  V  of  1827  of  the  Bombay 
Code,  to  12  years.  Beema  Sunkur  v.  Jamasjeb 
Shaporjee 

5  W.  R.  P.  C.  121 ;  2  Moo.  L  A.  23 

2. Hereditary    gomastah     ap- 
pointed to  collect  deshmukhi  allovtrances — 

Derivation  of  his  title  such  that  the  deshmukh  could 
not  dismiss  him — Sanad,  construction  of.  As  to 
whether  a  deshmukh  could  dismiss  the  holder  of  the 
paid  office  of  hereditary  gomastah,  appointed  to 
collect,  in  the  vatan  of  the  former,  the  deshmukhi 
allowances  from  the  villages,  it  was  shown  by  docu- 
mentary evidence  that  the  gomastah's  ancestor 
had  been  appointed  by  the  ruling  power  of  the  day, 
from  which  authority  also  the  deshmukhi  had  been 
derived.  It  was  also  shown  that  the  hereditary 
gomastah' s  title  was  independent  of  the  desh- 
mukh, and  that  the  latter  could  not  displace  him. 
No  change  had  been  made  under  the  British  rule 
from  what  had  prevailed  as  to  this  under  the  Peish- 
wa  ;  but  such  evidence  as  there  was,  accorded  with 
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HEREDITARY  OPPICE— concW. 

the  above.  Hddy  that  the  right  of  the  gomasta^ 
to  act  as  such  and  to  receive  the  payments  had  either 
been  granted  or  else  had  been  so  recognized  and 
confirmed  by  an  authority  binding  on  the  desh- 
mukh  that  he  could  not  deprive  the  gomastah  of  his 
office,  which  the  Government  had  confeiTcd  upon 
him  ;  and  that  the  deshmukh  had  not  the  right, 
as  against  him,  to  collect  the  allowance  himself 
directly,  either  from  the  village  officers  or  from 
the  treasury.  Ramchandra  Naesingrav  v.  Tmm- 
BAK  Narayan  Ekbote  .  I.  Ii.  R.  16  Bom.  374 

Ii.  R.  19  I.  A.  39 


3. 


Form,    of    suit.     Two  persons 


joined  in  a  suit,  and  claimed  the  offices  of  karnam 
and  shroff  as  being  hereditary.  The  offices  formed 
portion  of  a  permanently-settled  estate  of  which 
first  defendant  was  proprietor.  The  second  defend- 
ant was  alleged  to  have  possession  of  the  offices, 
the  second  plaintiff,  who  had  the  titular  right  to 
them,  being  thus  wrongly  kept  out.  Held,  that  it 
was  not  necessary  that' the  suit  should  have  been 
brought  for  a  declaration,  there  being  no  doubt 
as  to  the  second  plaintiff's  title  ;  and  that  it  was 
properly  brought  for  possession.  Sadasiva  Pillai 
V.  Kalappa  Mudaliar  (1900) 

I.  Ii.  R.  24  Mad.  39 

HEREDITARY  OFFICES^  ACT  (XI    OF 
1843  AND  BOM.  ACT  III  OF  1874). ! 

See  Bombay  Revenue  Jurisdictiotsi  Act, 
s.  4     .  I.  If.  R.  18  Bom.  319 

See  Hereditary  Office. 

See  Hindu  Law — Adoption — Who  may 

OR   MAY   NOT    BE    ADOPTED. 

I.Ii.  R.  27Bom.  75 

See    Jurisdiction    of    Civil     Court — ■ 
Offices,  right  to. 

See  Service  Tenure    3  Bom.  A.  C.  128 

5  Bom.  A.  C.  107,  202 

8  Bom.  A.  C.  83 

12  Bom.  232 

I.  Ii.  R.  15  Bom.  13 


1. 


Alienation    of   vatan — Bom. 


Reg.  XVI  of  1827,  s.  20.  A  mortgage  by  a  vatan- 
dar  of  vatan  property,  executed  at  a  time  when 
Regulation  XVI  of  1827  was  still  in  force,  was  in  its 
inception  void  against  the  heir  of  the  said  vatandar, 
nor  did  it  become  in  anyway  validated  against  the 
heir  by  reason  of  the  repeal  of  that  Regulation 
by  Act  III  (Bombay)  of  1874.  Kalu  Narayan 
KuiiKARNi  V.  Hanmapa  .  I.  Ij.  R.  5  Bom.  435 
2. Vatan — Restric- 
tion upon  alienation  bt/  a  vatandar — Mortgage  in- 
valid to  what  extent — Bom.  Reg.  XVI  of  1827. 
An  alienation  by  way  of  mortgage  of  vatan  pro- 
perty, or  any  part  of  it,  executed  when  Regulation 
XVI  of  1827  was  yet  in  force,  had  no  operation  be- 
yond the  life  of  the  vatandar  who  mortgaged.  The 
mortgage  was  in  its  inception  void  against  the  heir  of 
the  vatandar,  and  had  not  become  validated  against 
the  heir  by  reason  of  the  repeal    of    the    sections 


HEREDITARY  OFFICES    ACT  (XI  OF- 
1843    AND    BOM.    ACT    III    OF    1874) 

— contd- 

in  Regulation  XVI  of  1827,  relating  to  this  subject^ 
by  Bombay  Act  III  of  1874.  Kalu  Narayan  Kul- 
karm  v.  Hanmappa  bin  Bhimappa,  I.  L.  R.  5  Bom. 
435,  referred  to  and  approved.  The  childless  widow 
of  a  vatandar,  deceased  in  1847,  was  the  re- 
cognized vatandar  in  possession  in  1865.  She 
mortgaged  two  villages  of  the  vatan  to  the  father 
of  the  respondents.  The  latter  two,  after  litiga- 
tion, retained  possession  in  1886,  by  order  of  the 
Commissioner  in  the  Revenue  Department,  until 
there  should  be  a  decree  of  Court  to  the  contrary^ 
The  widow,  according  to  the  judgment  below, 
had  held  the  vatan  adversely  to  her  late  husband's 
son,  the  plaintiff,  who  was  born  in  1848  of  her  co- 
widow,  and  he  was  the  true  heir,  entitled  from  his 
birth.  But  the  High  Court  gave  effect  to  the  ad- 
verse possession  of  the  widow  for  the  period  of 
limitation  supporting  the  mortgage.  The  plaint- 
iff was  the  sole  heir  of  the  widow,  his  step-mother, 
who  died  in  1877.  The  appellant  contended  that 
the  vatan,  as  inherited  by  him,  was  free  from  the 
mortgage  encumbrance,  and  that  he  was  entitled 
to  possession.  Held,  reversing  the  decree  of  the 
High  Court,  that  the  mortgage  was  void  against 
the  heir,  and  had  no  force  beyond  the  life  of  the 
vatandar  who  had  executed  it.  The  decree  of  thp 
Subordinate  Judge  to  that  effect  and  for  possession 
was  maintained.     Padapa  v.  Swamirao  Shrinivas 

I.  Ii.  R.  24  Bom.  558* 

Ii.  R.  27  I.  A.  88 

4  C.  W.  W.  517 

3. Born.     Reg.  XVI 

of  1827,  8.  20 — Adverse  possession.  A  sale  by  a 
vatandar  of  vatan  property,  executed  at  a  time 
when  Regulation  XVI  of  1827  was  still  in  force, 
was  in  its  inception  void  against  the  heir  of  the 
vatandar,  nor  did  it  become  in  any  way  the  more 
valid  against  such  heir  by  reason  of  the  repeal  of 
that  Regulation  by  Act  III  (Bombay)  of  1874. 
Adverse  possession  only  begins  to  run  against  the 
heir  from  the  time  when  he  is  entitled  to  succeed 
to  the  possession  of  the  vatan  property,  i.e.,  from 
the  date  of  the  death  of  the  vatandar.  Ravloji- 
RAV  V.  Balvantrav  Venkatesh 

I.  Ii.  R.  5  Bom.  437 


4. 


Bom.   Reg.  XVI 


of  1827 — Mortgage  of  vatan  property — Mortgagor's 
life-interest.  On  3rd  December  1856,  certain  vatan 
property  was  mortgaged  by  the  deceased  defendant 
to  the  plaintiff,  who  obtained  a  decree  on  the  mort- 
gage in  1861,  and  attached  the  rents  and  profits 
of  the  vatan  on  the  6th  October  of  the  same  year . 
On  his  (defendant's)  death  in  1869  his  son  succeeded 
to  the  estate  and  obtained  a  removal  of  the  attach- 
ment before  1874.  The  plaintiff  thereon  applied  for 
a  fresh  attachment  of  the  property.  Held,  that, 
the  mortgagor  having  only  a  life-interest,  the  vatan 
came  into  the  hands  of  his  son  free  of  the  mortgage. 
Jaqjivandas  Javebdas  v.  Imdad  Ali 

I.  L.  R.  6  Bom.  211 
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HERBDITA-HY   OFFICES   ACT  (XI   OF 
1843  AND  BOM.  ACT  III  OF  1874)— cow<<^. 


5. 


Jurisdiction  — 


Vatandar  kvlkarni  and  raiyat — Perquisites,  right  to. 
Bombay  Act  III  of  1874  does  not  deprive  the 
Civil  Court  of  its  jurisdiction  to  try  the  question 
whether  a  vatandar  kulkarni  is  entitled  to  receive 
perquisites  from  his  raiyat.  Vishnu  Hari  Kul- 
karni V.  Ganu  Trimbak 

I.  L.  R.  12  Bom.  278 


1. 


s.     4 — Hereditary      Offices     Act 


Amendment  Act  {Bomhat/  Act  V  of  1886),  s.  2 — 
*'  Hereditary  office^  ^ — Village  sutar — Bomh%y  Gov- 
ernment Resolution  No.  512  of  1882.  The  duties 
with  which  s.  4  of  the  Bombay  Hereditary  Offices 
Act  (Bombay  Act  III  of  1874)  deals  are  confined 
to  duties  in  which  Government,  as  being  respon- 
sible for  the  administration  of  the  countrv,  is 
directly  interested.  The  definition  of  "  hereditary 
office  "  does  not  extend  to  the  duties  of  a 
carpenter,  which,  though  useful  to  the  village  com- 
munity, are  not  matters  with  which  Government 
has  any  direct  concern.  Held,  therefore,  that  the 
village  sutar  (carpenter)  does  not  hold  an  **  here- 
ditary office  "  within  the  meaningr  of  that  section. 
Yesu  v.  Sitaram  .         .     I.  Ii.  R.  21  Bom.  733 

2. and     s.   5— Vatandar— Persons 

having  an  "  hereditary  interest  " — Hereditary 
Offices  Act  Amendment  Ad  {Bombay  Act  V  of 
1886),  s.  2.  0,  by  his  will,  devised  all  his  pro- 
perty,, which  was  vatan  property,  to  F,  a  distant 
cousin.  The  plaintiff,  as  the  nearest  heir  of  O, 
claimed  the  property,  contending  that  V  had  not  an 
"  hereditary  interest "  in  the  vatan  within  the 
meaning  of  s.  4  of  the  Bombay  Herelitary  Offices 
Act,  that  he  was  not  a  vatandar  capable  of  taking 
under  the  will  of  O  within  the  meaning  of  s.  5,  and 
that  the  will  of  O  was  therefore  inoperative.  Hddy 
that  V  had  not  "  an  hereditary  interest "  in  the 
vatan,  and  that  the  devise  to  him  was  therefore 
inoperative.  The  expression  in  s.  4,  "  persons 
having  an  hereditary  interest  in  a  vatan,"  means 
persons  having  a  present  interest  of  an  hereditary 
character  in  the  vatan,  and  does  not  include  persons 
who  may  have  a  spes  successionis,  however  remote. 
'*  Hereditary  interest  "  means  an  interest  acquired 
by  inheritance  as  distinguished  from  an  interest 
acquired  by  purchase,  gift,  or  other  modes  of  acqui- 
sition.   China VA  v.  Bhimangaxtda 

I.  Ii.  R.  21  Bom.  787 


3. 


Daughter  of  a 


valandar,  status  of,  during  her  father^s  lifetime — 
Bombay  Act  III  of  1874,  s.  5 — Hereditary  Offices 
Act  Amendment  Act  {Bombay  Act  V  of  1886).  The 
daughter  of  a  Hindu  vatandar  is  not  during  the  life- 
time of  her  father  a  vatandar  of  the  same  vatan 
within  the  meaning  of  s.  5  of  Bombay  Act  III  of 
1874,  as  amended  by  Bombay  Act  V  of  1886.  MuK- 
tabai  v.  Antaji   .         .     i.  Ii.  R.  23  Bom.  715 


4. 


Hereditar]/  Offices 


Act  Amendment  Act  {Bombay  Act  V  of  1886),  s.  2 — 

Widow — Rights     of   succession   of   a    widow   other 

.titan  ike  widow  of    the    last    holder — Adoption  by 


HEREDITARY    OFFICES    ACT  (XI  OP 
1843  AND  BOM.  ACT  III  OF  lQl^)—conld. 

s.  4 — contd. 


such  widow — Collateral  mile  member — Vatan. 
Under  s.  2  of  Bombay  Act  V  of  1888.  if  there  is  a 
male  member  of  a  vatandar  family,  the  succession 
goes  to  hira  in  preference  to  a  femxle  membsr,  and 
on  his  death  the  succession  will  go  to  his  heirs  with 
a  similar  provision.  Where  there  is  a  male  member 
qiialified  to  inherit  vatan  property,  he  inherits,  and 
a  widow  other  than  the  widow  of  the  last  male 
member  acquires  no  right  to  the  vatan  by  succes  - 
sion  or  inheritance,  and  consequently  she  cannot 
create,  transfer  or  revive  anv  rights  by  adoption. 
A  kulkarni  vatan  was  owned  by  two  brothers,  A 
and  B.  B  died  first  and  A  became  the  last  male 
holder.  A  died  in  1881,  leaving  a  widow  who  held 
the  vatan  until  her  death  in  1892.  Oa  her  death, 
5's  ^vidow  took  a  son  in  adoption.  The  adopted 
son  filed  a  suit  to  establish  his  title  to  the  vatan 
against  the  defendant,  who  was  a  male  member  of 
the  family  and  had  been  registered  by  the  revenue 
authorities  as  the  vatandar  on  the  death  of  -4's 
widow.  Held,  that  the  plaintiff  could  not  succeed, 
the  defendant  having  a  better  title  to  the  vatan 
than  the  plaintiff  or  his  adoptive  mother  under  s.  2 
of  Bombay  Act  V  of  1886.  Krtshna.ti  Tamaji 
V.  Tarawa    .        .         .     I.  L.  R.  24  Bom.  484 


5. 


ss.  4  an.d   5 — Vatan — Vatan  in 


Ouzerat — Service  commutation  settlemnt^Inherit- 
ance — Succession  to  a  vatan—'S accession  through 
ferniles^'Btmbi'f  A'it  HI  of  nTi,s.  7.  a^  a*m>ii°A  by 
ss.  1  and  2  of  Bombay  Act  V  of  1886^ Alienation 
of  vatan.  A  vatan  in  Quzerat  does  not  03ase  to 
be  vatan  property,  as  defined  by  s.  4  of  Bombay 
Act  III  of  1874,  merely  because  a  servide  com- 
mutation settlement  has  been  effected.  Such  a 
settlement  does  not  change  the  nature  of  the  pro- 
perty simply  becase  service  is  not  demanded.  As 
far  as  the  power  of  alienation  is  ooncernei,  if  it  is 
granted  by  the  settlement  it  cannot  be  taken  away 
bv  the  change  introduced  in  s.  5  of  Bombay  Aot 
Til  of  1874  by  s.  1  of  Bombay  Act  V  of  1836.  S.  2 
of  Bombay  Act  V  of  1886  (which  amends  s.  6  of 
Bimbay  Act  III  o^  1874)  give?  a  preference  to  male 
members  of  the  vatan  family  over  persons  claiming 
through  females.  Held^  that  the  section  applies  to 
vatan  in  Guz^rat  even  though  the  services  origin- 
ally appertaining  to  such  vatan  had  ceased  to  be 
demanded.  One  Niamatrai  was  a  vatandar  in 
Guzerat.  He  died  in  1844,  leaving  behind  him  a 
widow,  a  daughter,  and  a  separate!  brother.  His 
property  consisted  of  certain  pasaita  lands  and  a 
cash  allowance  attached  to  his  vatan.  In  1863 
the  Government  effected  a  service  settlement 
with  the  vatandar,  by  which  the  vatan  property 
was  continued  to  Niamatrai 's  heirs,  free  from 
all  liability  to  render  any  services  in  con- 
nection with  the  vatan.  In  1889  Niamatrai *s 
widow  died,  her  daughter  having  predeceased  her. 
Thereupon  plaintiffs,  who  were  the  sons  of  Nia- 
matrai's  daughter,  sued  to  establish  their  title  as 
heirs  to  the  vatan  property  as  against  the  defendants 
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who  were  the  son's  sons  of  Niamatrai's  separated 
brother.  Held,  that,  un(|Br  s.  2  of  Bombay  Act  V 
of  1886,  plaintiffs,  as  claiming  through  a  female, 
were  not  entitled  to  Niamatrai's  vatan  property  in 
preference  to  the  defendants,  who  were  male  mem- 
bers of  the  deceased  vatandar's  family-  Bai  Jadav 
V.  Narsilal  (1900)        .     I.  L.  R.  25  Bom.  470 

s.  5. 

See  Estoppel — Estoppel  by  Conduct. 

I.  Ii.  R,.  14  Bom.  404 


1. 


Vatandars- 


AUenation  to  persons  not  vatandar — Validity  of 
grant.  Quoere  :  Whether  s.  5  of  the  Vatandars  Act, 
III  of  1874,  makes  an  alienation  to  a  person  out- 
side the  vatandar  family  void  as  between  the 
grantor   and    grantee.     Narayan   Kha^tdu  Kul- 

KARNI    V.    KaLGAUNDA  BiRDAR   PaTEL 

I.  L.  R.  14  Bom.  404 

2.  ss.     5,    7,    10,   lB~Officiator' s 

remuneration — Civil  process — Power  of  Collector. 
The  power  of  the  Collector  to  procure  the  removal 
of  the  process  of  the  Civil  Court,  or  to  get  the 
Court  to  set  aside  a  sale  under  s.  13  of  the 
Bombay  Hereditary  Offices  Act,  No.  Ill  of  1874, 
extends  to  any  vatan,  or  any  part  thereof,  or  any 
of  the  profits  thereof,  assigned  or  not  assigned  as 
remuneration  of  an  officiator,  but  the  exemption 
from  liability  to  the  process  of  the  Civil  Court  ex- 
tends only  to  such  vatan  property  or  profits  there- 
of, as  have  been  assigned  as  remuneration  of  an 
officiator.     Nilkanth  Anaji  Kargupi  v.  Baslinga 

I.  L.  R.  9  Bom.  104 

s.   7 — Agreement     for      payment    by 

deputy  to  the  vatandar  out  of  the  cash  allowance 
for  procuring  the  deputy^ s  nomination — Hereditary 
Offices  ( Vatandars)  Act  {Bombay  Act  III  of  1874), 
s.  23.  An  agreement  between  the  vatandar  and  a 
deputy  nominated  by  him  for  the  payment  by 
the  latter  to  the  former,  in  consideration  of 
procuring  such  nomination,  of  a  sum  of  money 
out  of  the  cash  allowance  received  by  the  deputy 
as  remuneration  assigned  to  his  office  is  not  legal, 
being  contrary  to  the  spirit  of  s.  7  read  with  s.  23 
of  the  Hereditary  Offices  Act  (Bombay  Act  III  of 
1874).     Appa  v.  Sadu  .     I.  L.  R.  18  Bom.  752 

S.8. 

See  Limitation  Act,  1877,  Sch.  II,  Art.  62 

I.  Ii.  R.  7  Bom.  191 

I.  L.  R.  8  Bom.  428 

I.  Ii.  R.  9  Bom.  Ill 

I.  L.  R.  10  Bom.  665 

s.  9. 

See  Ma  HOMED  an  Law — Kazi. 

I.  L.  R.  18  Bom.  103 
I.  Ii.  R.  19  Bom.  250 

1.    ~ 8S.    9,     10 — Effect     of  certificate 

tinder  s.  10.  The  plaintiff  sued  as  purchaser 
at  a  Court  sale  of  the  interest  of  defendant  No.  1,  to 


HEREDITARY  OFFICES  ACT   (XI    OF 
1843  AND  BOM.  ACT  III  OF  1874)— conf^f. 


s.  9 — corvcld. 


redeem  and  recover  possession  of  the  land  in  dispute  , 
alleging  that  it  had  been  mortgaged  by  defendant 
No.  1  to  defendant  No.  2.  Defendant  No.  1  denied 
the  mortgage,  and  that  he  had  any  title  to  the  land, 
which  he  said  belonged  to  R  and  formed  a  part  of 
jB's  deshmukhi  vatan.  B  having  died,  leaving  a 
minor  widow,  sued  as  defendant  No.  4  in  the  suit, 
the  estate  was  administered  by  the  Collector.  On 
the  application  of  the  minor's  personal  guardians, 
the  Collector  was  joined  as  a  party.  The  Collector 
had  also  certified  to  the  Court,  under  s.  10  of  Act 
III  of  1874,  that  the  land  formed  part  of  a  vatan. 
The  District  Judge  rejected  the  plaintiff's  claim 
and  ordered  the  sale  to  be  set  aside.  On  appeal  by 
the  plaintiff  to  the  High  Court :  Held,  following 
Shankar  Qopal  v.  Bahaji  Lakshman,  I.  L.  R.  12 
Bom.  550,  that  the  Judge  ought  not  to  have  acted 
on  the  certificate  by  setting  the  sale  aside.  Ss.  9 
and  10  of  Act  III  of  1874  were  not  applicable  to 
the  case,  as  the  first  defendant,  whose  interest  was 
purchased  by  the  plaintiff,  was  not  a  vatandar. 
Bhau  Balapa  v.  Nana     .  I.  L.  R.  16  Bom.  343 

2.  ss.     9,     23     and        64— 

Talvar — Shetsanadi — Lease — Alienation  of  talvar 
lands— Bom.  Reg.  XVI  of  1827,  ss.  19  and  20— Act 
XI  of  1843,  s.  15.  In  1866  the  defendant  took  a 
lease  of  lands  pertaining  to  a  talvar  or  shetsanadi 
vatan  (the  holders  of  which,  under  Regulation  XVI 
of  1827,  ss.  19  and  20,  and  Act  XI  of  1843,  s.  15,  are 
hereditary  district  or  village  officers)  from  the  last 
owner,  who,  as  sole  occupant  of  the  talvar  office,  was 
entitled  exclusively  to  the  emoluments  attached  to 
it.  When  the  Vatan  Act  (Bombay  Act  III  of  1874) 
came  into  operation,  no  order  as  regards  remuner- 
ation was  made,  but  the  plaintiff,  subject  to  ob- 
jection, was  appointed  to  officiate.  The  plaintiff 
thereupon  sued  to  eject  the  defendant.  Held, 
that  the  lease  to  the  defendant  as  a  partial  aliena- 
tion was  invalid  under  Regulation  XVI  of  1827, 
s.  20 ;  that  the  invalidity  thereof  was  not  removed 
by  the  Collector  not  being  called  upon  to  declare 
it  to  be  null  and  void  under  s.  9,  cl.  1,  of  Bombay 
Act  III  of  1874  ;  and  that  the  plaintiff  as  life-owner 
was  entitled  to  possession.     Purshottam  Talvar 

V.   MUDKANGAGAVDA  ShIDANYAVDA 

I.  Ii.  R.  7  Bom.  420 
s.  10. 

See  Res  Judicata — Orders  in  Execu- 
tion of  Decree. 

I.  Ii.  R.  9  Bom.  328 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  1882.  s.  622. 

I.  L.  R.  8  Bom.  264 


1.  Certificate 

Jurisdiction  of  Civil   Court.     A 


of     Collector — 

certificate  under  s. 
10  of  Bombay  Act  III  of  1874,  stating  that  a  vatan 
has  been  assigned  to  an  officiator  as  his  re- 
muneration and  granted  by  the  Collector  to  save 
a  vatan  from  attachment  before  judgment  does 
not  exclude  the  jurisdiction  of  the  Civil  Court  to 
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HEREDITARY    OFFICES    ACT  (XI  OP 
1843  AND  BOM.  ACT  III  OF  1814:)— corUd. 

S.  10~contd. 


make  a  decree  notwithstanding  that  the  decree  may 
be  rendered  inoperative  by  the  Collector  issuing  a 
fresh  certificate.  Shiddeshvar  v.  Ramchandra 
Rao        .        .         .  I.  L.  "R-  6  Bom.  463 


2. r- 


^,  — Certificate       of 

Collector — Eemoval    of    attachment    made    by    Civil 
Court.     The  applicant  held  a  decree,  dated  the  28th 
Jane  186 1 ,  against  Ismail  Ali  Khan  and  another  for 
R3,956-13-7,  of  which  he  had  already  recovered 
R2J42-4-6.     On  the  24th  December  1866,  he  ap- 
plied to  the  Coiurt  of  the  Subordinate  Judge  at  Pen 
for  the  attachment  of  the  proceeds  of  a  certain  vatan 
belonging  to  the  judgment-debtors,  in  satisfaction 
of  the  balance  Rl,214-9-2  due  to  him,  and  under 
his  decree,  on  the  7th  February  1868,  the  Court 
atta<.»hed  the  proceeds  by  a  prohibitory  order  to  the 
Mamlatdar  of  Pen.     While  this  attachment  was 
pending,  the  Collector,  on  the  13th  December  1878, 
sent  a  certificate  to  the  Court,  and  informed  it  that 
the  proceeds  of  the  vatan  were  not  liable  to  attach- 
ment under  ss.  10  and  13  of  Bombay  Act  III  of 
1874.     The  certificate  referred  to  the  profits  of  the 
vatan  which  had  accrued  due  before  the  passing  of 
the  Act,  and  also  to  those  which  had  been  subse- 
quently assigned  by  the  Collector  as  remuneration 
of  the  officiator.     The  Court,  on  receiving  it,  re- 
moved the  attachment  and  dismissed  the  applica- 
tion on  the  11th  January  1879.     The  order  was 
afifirmed  in  appeal.     On  an  application  to  the  High 
Court      under      its     extraordinary     jurisdiction: 
Hdd,  that  the  Collector  was  authorized,  by  the  first 
part  of  s.  10  of  the  Vatandars  Act,    to  inform  the 
Court  by  his  certificate  that  a  portion  of  the  profits 
attached  had  been  assigned  by  him  as  remuner- 
ation to  the  officiator,  and  that  the  Court  was  bound, 
on  receiving  it,  to  remove  the  pending  attachment. 
Held,  also,  that  the  arrears  due  at  the  date  of  the 
Act,  and  which  had  not  been  assigned,  fell  within 
the  latter  part  of  the  section.     The  High  Court 
accordingly  dismissed  the  application  with   costs. 
Jaqjivan  v.  Ismail  Alli  Khan 

I.  Ii.  R.  4  Bom.  426 


3. 


Vatan,       alien- 


ation of — CertifiAMte  of  Collector — Bom.  Reg.  X  VI  of 
1827,  8.  20.  Previously  to  the  year  A.D.  1818,  R, 
the  great-grandfather  of  the  plaintiff,  settled  ac- 
counts with  Rudrapa,  the  father  of  the  defendant, 
in  respect  of  debts  due  by  himself  {R)  and  his  an- 
cestors. The  amount  found  due  to  Rudrapa  was 
R20,000,  and,  as  security  for  this  sum,  R,  by  deed, 
dated  A.D.  1818,  mortgaged  to  Rudrapa  certain 
vatani  lands,  and  also  an  annual  allowance  of  R200 
received  by  him  {R)  on  account  of  a  rvaiim.  Under 
tjiis  deed  these  properties  were  to  be  held  by  Rud- 
rapa in  lieu  of  interest  until  repayment  of  the  prin- 
cipal of  R20,000.  A  dispute  subsequently  arose 
as  to  the  amount  of  the  rvatim,  and  A,  the  son  and 
successor  of  R,  the  mortgagor,  having  by  attachment 
interrupted  Rudrapa' s  possession  (as  mortgagee) 
of  the  vatani  lands,  he  (Rudrapa)  presented  a  peti- 


tion of  complaint  to  the  Sub-Collector  of  B,  who 
issued  an  order,  on  thtylOth  November  1830,  to- 
the  Mamlatdar  directing  him  to  require  the  parties 
to  refer  their  disputes  to  arbitration.     The  arbitra- 
tion took  place,  and  on  the  20th  August  1831  both 
parties  executed  a  rajinama  (exhibit  No.  20),  which 
set  forth   the   terms  of   settlement   agreed   upon . 
Rudrapa  was  to  hold  the'  mortgaged  lands  and 
riisum  (annual  allowance)  for  fifty  years.     At  the 
end  of  that  period  the  principal  debt  and  all  in- 
terest thereon  was  to  be  deemed  to  have  been  paid 
ofi^,  and  the  lands  and  rvsiim  were  to  be  surrendered 
to  the  mortgagor  or  his  heir.    Under  this  rajinama, 
the   mortgagee   held    uninterrupted   possession   of 
the  mortgaged  property  until  A.D.  1872.     A,  one 
of  the  signatories  of  the  rajinama,  died  in  1843,  and 
was  succeeded  as  vatandar  by  R,  and  R  again  was 
succeeded  by  the  present  plaintiff,  who  in  1872 
brought  this  suit  against  the  defendant  (Rudrapa'a 
son)  to  recover  possession  of  the  mortgaged  pro- 
perty.    The  Subordinate  Judge  held  that  the  mort- 
gage of  A.D.  1818  was  not  genuine,  and  that  the 
rajinama  of  A.D,  1831,  being  an  alienation  of  vatani 
property  after  the  passing  of  Regulation  XVI  of 
1827,    s.  20,  was  invalid  as  against  vatandar  sub- 
sequent to   the  grantor.     He  therefore   made    a 
decree  for  the  plaintiff.     On  appeal,  the  Assistant 
Judge  held  that  the  mortgage  of  A.D.  1818  was 
genuine,  but  he  agreed  with  the  Subordinate  Judge 
in  regarding  the  rajinama  as  a  fresh  alienation  of 
vatani  property,  and  therefore  invaUd  as  against 
the  plaintiff,  having  been  executed  since  the  pass- 
ing of  Regulation  XVI  of  1827,  s.  20.     He  therefore 
affirmed  the  decree  of  the  Subordinate  Judge.     The 
defendant  thereupon  filed  a  special  appeal  in  the 
High  Court,  which,  on  the  29th  September  1875, 
reversed  the  decrees  of  the  Courts  below,  holding 
that    the  rajinama  was  not  a  fresh  alienation  of 
vatani  lands,    but  a  compromise  of  a  dispute  in 
regard  to  an  alienation  by  way  of  mortgage  in  A.D. 
1818  of   vatan  lands,  and  that  the  rajinama  was 
therefore  valid,  and  ought  to  be  enforced,  and  was 
not    affected  by  Regulation  XVI  of  1827,  s.  20. 
Previously    to  this  decree  of  the  High  Court,  the 
plaintiff  had  applied  for  execution  of  the   Subor- 
dinate Judge's  decree,  and  had  been  put  into  pos- 
session of  the  mortgaged  property  on  the  9th  June 

1873.  The  decrees  of  the  lower  Courts  being  thus 
reversed  by  the  High  Court,  the  defendant  in  1876 
presented  a  petition  to  the  Subordinate  Judge,  pray- 
ing a  restoration  of  the  mortgaged  property  to  his 
possession.  The  plaintiff  did  not  oppose  his  appli- 
cation, but  the  Subordinate  Judge  refused  it  on  the 
ground  that  he  had  received  a  certificate  from  the 
Collector,  issued  under  s.  10  of  Bombay  Act  III  of 

1874,  stating  that  the  property,  the  subject  of  the 
application,  formed  part  of  a  vatan.  On  appeal, 
the  Assistant  Judge,  affirmed  the  order  of  the  Sub- 
ordinate Judge,  being  of  opinion  that  the  receipt 
of  the  certificate  by  the  Subordinate  Judge  com- 
pelled him   to  refrain   from  giving  effect  to  the 
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decree  of  the  High  Court.  Thereupon,  the 
defendant  filed  a  special  appeal  in  the  High  Court. 
Held,  that  the  certificate  of  the  Collector  was  un- 
lawfully issued,  and  that  the  Subordinate  Judge 
should  proceed  to  give  effect  to  the  decree  of  the 
High  Court  of  the  29th  September  1875  by  rein- 
stating the  defendant  in  possession  of  the  premises 
mentioned  in  the  rajinama.  The  certificate  which 
the  Collector  is  authorized  to  issue  under  &  10  of 
Bombay  Act  III  of  1874  should  be  sent  to  the 
Court  by  whose  decree  or  order  the  vatan  is 
affected,  in  the  manner  mentioned  in  the  section. 
The  Collector's  certificate  in  this  case,  therefore, 
had  not  been  issued  to  the  proper  Court.  The 
restitution  of  the  mortgaged  property  to  the 
defendant  in  whose  possession  it  was  at  the 
commencement  of  this  suit  in  1872,  and  until 
the  execution  of  the  erroneous  decree  of  the  Court 
of  first  instance  in  1873,  was  not  such  a  passing 
into  the  ownership  or  beneficial  possession  of 
any  person  not  a  vatandar  of  the  same  vatan 
as  is  meant  by  s.  10  of  Bombay  Act  III  of  1874. 
QThe  alienation  of  the  vatani  property  to  Rudrapa 
having  in  1831  received  the  sanction  of  the  author- 
ized officer  of  Government,  s.  10  of  Bombay  Act 
III  of  J  874  did  not  apply, — the  intention  of  the  Act 
being  that,  whenever  the  aJienation  of  an  hereditary 
•officer's  vatan  has  received  the  sanction  of  Govern- 
ment, the  Collector  should  not  issue  his  certificate. 
The  words  '*  without  the  sanction  of  Government  " 
in  s.  10  of  the  Act  quahfy  the  whole  section.  Bom- 
bay Act  III  of  ]  874  does  not  authorize  the  Collector 
to  issue  his  certificate  for  the  purpose  of  prevent- 
ing the  rectification  of  a  subordinate  Court's  decree 
by  the  High  Court  or  the  reinstatement  of  a  person 
in  possession  of  which  he  has  been  deprived  by 
the  execution  of  the  erroneous  decree  of  a  subor- 
dinate Court.     Rachapa  v.  Amixgovda 

I.  Ii.  R.  5  Bom.  283 


4. 


Execution        of 


decree — Transfer  of  vatan  property  from  one  not 
vatandar — Collector''s  certificate  proliihiting  delivery 
of  decreed  properly — Procedure.  The  plaintiff  and 
his  brother,  who  were  vatandar  deshpandes,  sued 
to  redeem  a  certain  property  alleged  to  have  been 
mortgaged  by  their  undivided  paternal  aunt  to 
the  defendant.  The  defendant  objected  on  the 
ground  that  the  plaintiffs  were  not  the  heirs  of  the 
widow,  who  had  left  a  daughter.  The  daughter  ^ 
was  joined  as  co-plaintiff,  and  a  decree  passed  in 
her  favour  and  that  decree  was  confirmed  by  the 
Special  Judge.  The  plaintiffs,  being  dissatisfied 
with  this  decision,  applied  to  the  Collector  for  the 
issue  of  a  certificate,  under  s.  10  of  Act  III  of  1874, 
prohibiting  the  property  from  passing  out  of  the 
family.  The  daughter  in  the  meanwhile  obtained 
possession  of  the  property  under  the  decree.  Sub- 
sequently the  certificate  apphed  for  by  the  plaintiffs 
was  filed  by  them.  The  lower  Court,  feehng  doubt 
as  to  whether  the  Collector  could  legally  issue  the 
certificate  and  how  far  it  would  operate,  referred  the 

VOL.  II 


HEREDITARY    OFFICES    ACT  (XI    OF 
1843  AND  BOM  III  OF  IQl^)— contd. 
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case  to  the  High  Court.  Held,  that  the  Court 
should  not  act  upon  the  certificate  of  the  Collector. 
The  effect  of  the  decree  being  to  transfer  the  pro- 
perty from  the  mortgagee,  who  was  not  a  vatandar, 
to  the  daughter,  who,  according  to  the  Collector's 
certificate,  was  also  not  one,  g.  10  of  Act  III  of 
1874  had  no  appUcation.  The  Collector,  if  he 
thought  proper,  should  take  proceedings  under  s. 
G,  cl.  (1),  of  the  Act.  Shankar  Gopal  v.  Babaji 
Lakshman         .         .  I.  Ij.  R.  12  Bom.  550 


5. 


Certificate  issued 


by  Collector  more  than  twelve  years  after  death  of  last 
holder — Court  bound  to  act  on  certificate — Limi' 
tation.  In  execution  of  a  decree  against  N,  his  lands 
were  sold  in  February  1876,  and  H  purchased  them 
and  took  possession  on  10th  August  1876.  N  died 
in  July  1877,  and  in  February  1888  his  son  and 
heir  alleging  that  the  lands  were  vatan,  applied  to 
the  Collector  for  a  certificate  under  s.  10  of  the 
Vatandars  Act  (Bombay  Act  III  of  1874).  The 
Collector  referred  the  matter  to  his  subordinates 
for  inquiry,  and  the  certificate  was  not  issued  until 
the  13th  March  1890,  that  is,  more  than  twelve 
years  after  tlje  death  of  the  last  holder  N.  Held, 
that,  although  more  than  twelve  years  had  elapsed, 
the  Court  could  not  refuse  to  act  on  the  certificate 
of  the  Collector,  as  provided  by  s.  10  of  the  Vatan- 
dars Act.     Chandra  Naik  v.  Bahinabai 

I.  L.  R.  17  Bom.  362 


6. 


Hereditary  Offices 


Amendment  Act  (Bombay  Act  V  of  1886),  s.  1- 
Deshamukhi  vatan — Commutation  of  service — Gordon 
Settlement.  S.  10  of  the  Hereditary  Offices  Act 
(Bombay  Act  III  of  1874)  apphes  to  deshamukhi 
service  vatan  with  respect  to  which  the  liability  to 
serve  has  been  commuted  under  the  Gordon  Settle- 
ment.    Bhau  v.  Ramchandrarao 

I.  Ij.  R.  20  Bom.  423 


7. 


Redemption,    suit 


for — Possession  obtained  by  plaintiff  under  decree — 
Decree  reversed  in  appeal — Collector's  certificate 
under  the  Hereditary  Offices  Act  [Bombay  Act  III 
of  1874).  Where  an  erroneous  decree  of  the  Dis- 
trict Court  is  reversed  by  the  High  Court  and  the 
decree  of  the  original  Court  restored,  the  successful 
party  has  a  right  to  be  replaced  in  the  same  posi- 
tion as  if  the  District  Court  had  not  made  an  erron- 
eous decree.  If  in  obtaining  this  right  he  is  restored 
to  possession  of  vatan  land,  such  a  restoration  does 
not  fall  within  the  scope  of  s.  10,  Bombay  Act  III 
of  1874.  Rachapa  v.  Amingovda,  I.  L.  R.  5  Bom. 
382,  referred  to.  Vbnkatesh  Narasinha  v. 
Govindrao    .  .     I.  Ij.  R.  21  Bom.  55 

8.  Share  of  vatan — 

Vatan  divided  into  talcshims  or  shares — Execution  of 
decree  by  holder  of  one  share  against  holder  of  other 
— Collector's  certificate  based  on  a  misunderstand- 
ing of  word  "  vatan.^'  There  cannot  be  two  sepa- 
rate  vatans  in  connection  with  one  hereditary  office 
therefore,  when  a  vatan  is  broken  up  into  shares  or 
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HEREDITARY    OFFICES    ACT  (XI  OF 
1843  AND  BOM.  Ill  OF  1874)— cowW. 

s.  10 — concld. 


HEREDITARY    OFFICES  ACT   (XI   OF' 
1843  AND   BOM.   Ill   OF   1874)— confrf. 

s.  13 — concld. 


takshims,  those  takshims  do  not  constitute  sepa- 
rate vatans.  Where  the  Collector's  certificate 
under  s.  10  of  the  Vatan  Act  was  based  on  a  mis- 
understanding of  the  term  "vatan:"  Hdd,  that 
his  certificate  was  illegal,  and  could  not  be  accepted 
by  the  Court.   Rama2«^gavda  v.  Shivapagavda 

I.  li.  R.  22  Bom.  601 


9. 


8.  10    and  88.  25  and  56 — 


Bepresentative  vatandar — A  ttachment — Jurisdiction 
of  Revenue  and  Civil  Courts — Res  judicata.  A 
decree  of  the  District  Court  at  Solapur,  made  in 
1863,  declared  the  plaintiff  to  be  an  hereditary- 
deputy  vatandar  of  a  certain  deshpande  vatan 
vested  in  the  defendants  as  hereditary  vatandars, 
and  as  such  deputy  entitled  to  receive  a  certain  sum 
annually  out  of  the  income  of  the  vatan.  The  plaint- 
iff received  moneys  from  time  to  time  under  his 
decree.  He  was  not,  however,  subsequently  to  the 
decrele,  registered  and  treated  as  "  a  representative 
vatandar  "  under  Bombay  Act  III  of  1874,  s.  66. 
In  1876  plaintiff  made  a  darkhast  for  the  attach- 
ment of  a  certain  amount  belonging  to  the  vatan  for 
arrears  due  to  him  under  his  decree.  The  money 
was  accordingly  attached.  Subsequently  the 
Collector  issued  a  certificate  to  the  Subordinate 
Judge,  who  had  attached  it  for  the  removal  of  the 
attachment  under  Bombay  Act  III  of  1874,  s.  10. 
The  Subordinate  Judge  accordingly  ordered  it  to  be 
removed,  and  his  order  was  affirmed  by  the  Assist- 
ant Judge  on  appeal.  The  plaintiff  thereupon  pre- 
ferred a  special  appeal  to  the  High  Court.  Held, 
that  the  lower  Courts  had  no  option  but  to  raise  the 
attachment  on  receiving  the  Collector's  certificate. 
Held,  also,  that,  as  the  plaintiff  having,  according 
to  law  as  it  stood  in  1863,  suc<Jeeded  in  then  estab- 
lishing his  right  to  be  an  hereditary  deputy  desh- 
pande, he  was  entitled  to  the  benefit  of  s.  56  of 
Bombay  Act  III  of  1874.  His  status  as  hereditary 
deputy  vatandar  was  a  fact  which  neither  a  Revenue 
nor  a  Civil  Court  could  properly  ignore  or  re-open. 
It  was  res  judicata.  Gopal  Hanmant  Gui^iaste  v. 
f^AKHABAM  GoviND  .    X  Ii.  R.  4  Bom.  254 

; 8.    13— Oflace   of  ^azi— Hereditary 

service  vatan — Rozina  allowance,  its  liability 
to  attachment  and  sale  in  execution  of  a  decree — Pen- 
sions Ad  {XXIII  of  1871),  8.  4.  The  office  of  kazi 
is  not  a  hereditary  service  vatan  under  Bombay 
Act  III  of  1874.  Plaintiff  obtained  a  money-decree 
against  H,  and  in  execution  sought  to  attach  and 
sell  a  decree  obtained  by  H  against  M,  which  en- 
titled H  to  receive  annually  a  certain  portion  of  the 
rozina  allowance  paid  by  Government  to  JIf  as 
kazi.  H  contended  that  the  rozina  allowance  was 
paid  to  M  and  his  family  for  service  as  kazi,  and 
that  therefore  it  was  not  liable  to  the  process  of  a 
Civil  Court  under  s.  13  of  Bombay  Act  III  of  1874. 
This  contention  was  upheld  bj^  both  the  lower 
Courts.  Held,  that,  as  the  kazi's  office  was  not  a 
hereditary  service  vatan,  plaintiff's  rights  to  attach 
the  decree  obtained  by  H  against  M  -was  not  barred 


by  s.  13  of  Bombay  Act  III  of  1874.  HeU,  also,, 
that,  as  H  was  not  liable  to  serve  as  kazi,  it  was  not 
open  to  him  to  urge  that  the  allowance  in  question 
was  appropriated  as  service  remuneration,  and 
was  not  therefore  transferable.  Hdd,  also,  that> 
as  the  decree  sought  to  be  attached  was  passed 
before  the  Pensions  Act  (XXIII  of  1871)  came  into 
force,  plaintiff's  darkhast  was  not  barred  for  want 
of  a  certificate  under  s.  4  of  the  Act.  Dharamdas 
Sambhtjdas  v.  Hafasji.  L  L.  R.  19  Bom.  250 
See  Baba  Kakaji  Shet  Shimp  v.  Nassar- 
UDDiK         .       I.  L.  R.  18  Bom.  103 

8.    17 — Vatan — Collector'' s     power   to 


determine    the  amount  of  payments  of  a  fluctuating 
character — Bombay       Revenue      Jurisdiction      Act 
(X     of    1876),    s.     4,    cl.    {cy— Right    of    suit- 
Jurisdiction  of  Revenue  Court — Jurisdiction  of  Civil 
Court.     The  payments  referred  to  in  s.  17  of  Bom- 
bay Act  III  of  1874  are  those  mentioned    in  s.  4, 
namely,  ' '  customary  fees  or  perquisites  in  money 
or  in  kind,  whether  at  fixed  times  or  otherwise.  "^ 
It  is  the  commutation    of  these  customary  and 
fluctuating'payments  that  is  provided  for  by  ss.  17  to 
21.     But  the  Collector  has  no  power  under  s.  17  to 
impose  new  burdens  on  the  land-owner  in  cases 
where,  the  payment  being  constant  already,  there 
is  nothing  to  determine.     Plaintiff  was  the  inam- 
dar  of  a  certain  village.     Defendant  No.  3  was  the 
vatandar   kulkarni  of  the   village.     He   enjoyed, 
for  the  performance  of  his  duties,  some  inam  lands 
and  a  cash  allowance  of  R5  paid  annually  by  the 
inamdar.     In  1884,  defendant  No.  3  having   fai?ed 
to  perform  the  service  in  person  or  by  deputy,  the 
Collector  appointed  defendant  No.  2  to  act  as  kul- 
karni.    Defendant    No.    2    officiated    from    20th 
November  1884  to  4th  December  1886.     On  the 
application  of    defendant    No.    2,    the    Collector 
increased  his  remuneration  according  to  the  scale 
fixed  for  Government  villages  known  as  the  Win- 
gate  scale,  and  ordered  plaintiff  to  pay  the  in- 
creased remuneration,  so  as  to  make  up  the  amount 
due  under  that  scale.     On  26th  September  1890, 
the  Collector  recovered  the  sum   of   R171   from 
the  plaintiff  b}-  attachment  of  his  property.     The 
plaintiff  thereupon  sued  the  Secretary  of  State  for  , 
India  in  Council  to  recover  this  amount  as  being 
illegally  levied.     The  defendant  pleaded  that  the 
Collector,  having  determined  the  amount  of  de- 
fendant No.  2's  remuneration  under  s.  17  of  Bom- 
bay Act  III  of  1874,  the  plaintiff  had  no  cause  of 
action  against  him,  and  that  the  suit  was  barred 
under  s.  4,  cl.  3,  of  Act  X  of  1876.     Held,  that,  as 
the  cash  payment  made  by  the  plaintiff  to  the  vatan- 
dar was  certain,  and  not  of  a  fluctuating  or  indeter- 
minate character,  the  Collector  had  no  power  to 
increase  the  remuneration  of  the  officiator  under  s. 
17  of  Bombay  Act  III  of  1874.     Hdd,  also,  that  the 
suit  was  not  barred  by  s.  4  (c)  of  Act  X  of  1876. 
Anantachakya  v.  Secretary  of  State  for  India 

I.  L.  R.  19  Bom.  581 
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HEREDITARY     OFFICES    ACT  (XI  OP 
1843  AND  BOM.  Ill  OF  1874:)— concld. 

-  s.  18 — Vatan — Suit  for  a  declaration  of 


right  to  a  share  in  a  vatan,  and  to  participate  in  the 
emoluments  of  the  vatan — Jurisdiction  of  the  Civil 
Court  to  entertain  such  suit — Jurisdiction.  Where 
the  plaintiffs  sued  to  obtain  a  declaration  that 
they  were  entitled  to  a  third  share  in  a  Mahdrki 
vatan,  and  to  participate  in  the  profits  of  the 
vatan  :  Heldy  that,  under  s.  18  of  Bombay  Act  III 
of  1874,  the  Civil  Court  had  no  jurisdiction  to 
make  the  declaration  sought.  Parsha  v.  Lagmya, 
7.  L.  B.  13  Bom.  83,  followed.  Bhiva  v.  Vithya 
(1900)  .         .         .     I.  L.  R.  25  Bom.  186 

—        ss.  33-35. 


See  Hind  u  Law — Adoption — Requisites 
FOR  Ad  option — Sanction. 

I.  L.  R.  1  Bom.  607 

HEREDITARY       OFFICES        AMEND- 
MENT  ACT  (BOM  V  OF   1886). 

See  Hereditary  Offices  Act. 

ss.  1,  2— 


See  Hereditary  Offices  Act  (Bom.  Act 
III  OF  1874),  ss.  4,  5. 

I.  L.  R.  25  Bom.  470 

s.  2. 

See  Hindu  Law — Reversioners — 
Powers  op  Reversioners  to  restrain 
Waste  and  set  aside  Alienations — 
Who  may  stjb    I.  L.  R.  19  Bom.  614 

See  Mahomedan  Law — Inheritance. 

I.  L.  R.  21  Bom.  118 

HEREDITARY  OFFICES  REaULA. 
TION  (MADRAS  REGULATION  VI 
OF  1831). 

See  Jurisdiction  op  Civil  Court — ■ 
Offices,  right  to. 

I.  Ij.  R.  6  Mad.  334 

I.  L.  R.  13  Mad.  41 

I.  Ii.  R.  17  Mad.  302 

I.  Ii.  R.  21  Mad.  134 

See  Limitation  Act,  1877,  s.  28. 

I.  L.  R.  21  Mad.  134 

See  Right  op  Suit — Office  or  Emolu- 
ment    .         .      I.  L.  R.  8  Mad.  249 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction — Damages. 

5  Mad.  383 

s.  3 — Suit  for    emoluments    attached  to 

office  of  karnam  in  unsettled  districts.  A  suit  for 
the  emoluments  attached  to  the  office  of  karnam 
in  an  unsettled  district  is  barred  by  the  operation 
of  s.  3,  Regulation  VI  of  1831.  Collector  op 
Kistna  v.  Kalavaqunta  Chinnamragu 

5  Mad.  380 


HEREDITARY  SHEBAITSHIP. 

See  Hindu  Law — Shebait. 

I.  L.  R.  35  Calc.  226 

HEREDITARY  TENURE. 

See  Ghatwali  Tenure. 

See  Grant. 

/S^ee  Hereditary  Office. 

iSee  Hereditary  Offices  Act. 

See  Lease — 'Construction. 

See  Service  Tenure. 

See  Unsettled  Polliam. 

14  B.  L.  R.  P.  C.  115 
Ii.  R.  1 1.  A.  268,  282 
HERITABILITY. 

See  Non-occupancy  Raiyat. 

I.  L.  R.  34  Calc.  516 
13  C.  W.  N.  937 

See  Under-raiyat     .     11  C.  "W.  "N.  519 

HERITABLE     AND    TRANSFERABLE 
RIGHT. 

See  BiRT  Zemindars. 
I.  L.  R.  29  All.  708  ;  L.  R.  34  I.  A.  142 


HIBA  BIL  EWAZ. 

See  Mahomedan  Law 


13  C.  W.  N.  160 


HIBANAMA. 

See  Mahomedan  Law. 

I.  L.  R.  31  Calc.  319 

HIDDEN  TREASURE. 

See  Treasure  Trove. 

HIGH  COURT. 

See  Civil  Procedure  Code,  1882,  ss.  244, 
622        .         .        I.  L.  R.  28  AIL  72 

See  Criminal  Procedure  Code,  s.  145. 
I.  L.  R.  31  Calc.  68 

See  Court  op  Wards  12  C.  W.  N.  1065 

See  High  Court,  Jurisdiction  of. 

See  High  Court,  Power  of. 

See  Insolvency  .  I.  L.  R.  31  Calc.  761 

See  Jurisdiction. 

See  Land  Acquisition  Act  (I  op  1894), 
s.  18  .         .  12  C.  W.  N.  98 

See  Land  Registration  Act. 

I.  L.  R.  35  Calc.  120 

See  Letters  Patent,  1866. 

See  Letters  Patent  for  Bombay  High 
Court,  cl.  13        .     10  C.  W.  N.  185 

See  Limitation  Act  (XV  op  1877),  Sch. 
II,  Art.  178. 

See  Limitation  Act,  1877,  Sch.  II,  Aru. 
179    .         .  10  C.W.N.  2a 

7e2 


(     4545    ) 


DIGEST  OF  CASES. 


(     4546    ) 


HIGH  OOUBT— conW. 

See  Mandamus  .    I.  L.  R.  35  Calc.  915 
See  Mortgage       .  8  C.  W.  N.  690 

See  MuKHTEAR         .         8  C.  W.  N.  401 
See  Possession  .  I.  Ii.  R.  33  Calc.  487 
See  Practice. 
See  Privy  Council. 

See  Small  Cause  Court  Act. 

I.  L.  R.  30  Bom.  147 
. —  Calcutta — 

See  Rules  of  High  Court,  Calcutta. 

constitution  of— 

See  High  Court,  N.-W.  P. 

I.  Ii.  R.  9  All.  675 

delegation  of  power  by— 

See  Leave  to  sue. 

I.  Ij.  R.  34  Calc.  619 

disciplinary  powers  of— 

See  Advocate    .        I.  L.  R.  29  All.  95 
See  Pleader     .     L  L.  R.  33  Bom.  252 

extraordinay  jurisdiction  of — 

5ee  Trespass     .     I.  L.  R.  36  Calc.  433 

power  of— 


See  Unprofessional  Conduct. 

I.  If.  R.  35  Calc.  317 

power  of  Coroner  to  commit  to — 
^ee  Coroner         .  7  C.  W.  N.  889 

pow^er    of,    to   prosecute    under 


s.  476,  Criminal  Procedure  Code — 

See  Criminal  Procedure  Code,  s.  470. 
13  C.  W.  N.  1038 

power  of,  to    stay  further  pro- 


ceedings — 

See  Civil  Procedure  Code  (V  op  1908) 
O.  XLV,  R.  13      .      13  C.  W.  N.  690 

reference  to — 

See  Reference  to  High  Court — 

Civil  Cases  ; 

Criminal  Cases. 

See  Small  Cause  Court — Presidency 
Towns — Practice  and  Procedure — 
Reference  to  High  Court. 

r- —  revisional  powers  of— 

See  Hindu  Law — Inheritance. 

I.  Ii.  R.  34  Calc.  929 


13  C.  W.  N.  797 


See  Appeal 

—  rulings  of— 

See  Practice — Civil  Cases — Rulings  of 

High  Court  .     I.  Ii.  R.  15  Bom.  419 

I.  L.  R.  17  Bom.  555 


HIGH  COVRT—concld. 

1.  Expenses  of  witness — Appli- 
cation in  CJuwihers — Expenses  for  ntlendance  in 
Court.  A  witness,  who  attends  the  Court  on  a 
subpoena,  is  entitled  to  demand  at  any  time  his 
reasonable  expenses  of  such  attendance  from  the 
party  issuing  the  subpoena,  even  though  he  only 
gives  evidence  as  a  \\itness  for  a  party  to  the  suit 
other  than  the  party  summoning  him.  In  re 
BuixoCK  (1904)     .         .     I.  L.  R.  28  Bom.  647 


2. 


Decision  of,  if  binding  on 


lower  Court — Constrtiction  of  Act — Reference  to 
proceedings  of  Legislative  Council.  A  lower  Court 
is  legally  bound  to  follow  the  decision  of  the 
High  Court.  Sarat  Sundari  Barmani  v.  Uma 
Prasad  Roy  Chowdhry  (1904)    8  C.  W.  N.  578 

3. Extension  of  jurisdiction — 

High  Court — Jurisdiction  over  Sambalpiir  District — 
Extension  of  High  CourVs  jurisdiction  to  place  not 
within  jurisdiction  of  any  High  Court.,  if  ultra  \vires — 
Interpretation  of  Statute — Reference  to  repeal^ 
Statute— 28  &  29  Vict.,  c.  15,  s.  3.  Under  ?.  3  of 
28  &  29  Vict.,  c.  15,  the  Governor  General  in 
Council  (jan  extend  the  jurisdiction  of  a  High  Court 
or  any  portion  of  its  jurisdiction  to  a  place  not 
originally  within  the  jurisdiction  of  any  High  Court. 
The  proclamation  whereby  the  C-alcutta  High  Court 
was  authorised  to  exercise  jurisdiction  over  the 
Sambalpur  District,  when  it  was  transferred  from 
the  Central  Provinces  to  Bengal  was  not  ultra  vires. 
The  repealetl  provisions  of  s.  18,  24  &  25  Vict., 
c.  105,  were  referred  to  as  throwing  light  on  the 
construction  of  s.  3  of  28  &  29  Vict.,  c.  16. 
Construction  of  Statute  by  reference  to  repealed 
Statutes,  when  permissible,  discussed  by  Mookbr- 
JEE,  J.  B.vleswar  Bagarti  v.  Bhaoarathi  Das 
(1908)     ....    I.  Ii.  R.  35  Calc.  701 

s.c.  12  C.  W.  N.  657 


HIGH      COURT 
RUIiE  80. 


CIVIL     CIRCULAR, 


See  Limitation  Act. 

I.  L.  R  31  Bom.  162 

HIGH  COURT,  CONSTITUTION  OF. 

.See  Judge  of  High  Court. 

I.  L.  R.  16  A.11  136 

High   Court,    N.-W.  "P.—Stai.   24 


^  25  Vict.,  c.  104,  s.  7—Lpiters  Patent,  N.-W.  P., 
«.  2 — Omission  to  fill  up  vacant  appointment — Court 
consisting  of  Chief  Justice  and  four  Judges  only. 
By  s.  2  of  the  Letters  Patent  for  the  High  Court 
it  was  not  intended  that,  if  the  Crown  oi  the 
Government  should  omit  to  fill  up  a  vacancy  among 
the  Judges  under  the  powers  conferral  by  s.  7  of  the 
High  Com-ts  Act  (24  &  25  Vict.,  c.  104),  and  the 
Court  should  then  consist  of  a  chief  Justice  and  four 
Judges  only,  the  constitution  of  the  Conrt  should 
thereby  be  rendered  illegal,  and  the  existing  Judges 
incompetent  to  exercise  the  functions  assigned  to 
the  High  0)urt.    Lal  Sing  v.  Gh.\nsham  Singh 

I.  Ii.  R.  9  All.  675 
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HIGH  COURT,  ESTABLISHMENT  OF. 
N.-W.  P.  High  Court. 


See  Reference  from  Sudder  Court  at 

Agra   .        .        6  B.  Ii.  R.  P.  C.  283 

13  Moo.  I.  A.  585 


Col. 

4548 
4551 


HIGH  COURT,  JURISDICTION  OF. 

1.  Calcutta — 

(a)  Civil        .... 
(6)  Criminal 

2.  Madras — 

(a)  Civil 4553 

(6)  Criminal  ....  4554 

3.  Bombay — 

(a)  Civil 4555 

(6)  Crimin.1l  ....   4558 

4.  N.-W.  P.— Civil        .         I         .         .  4560 

See  Appeal    .         I.  L.  R.  32  Calc.  572 

See      Appeal — North-Western        Pro- 
vinces Acts    .      I.  L.  R.  25  All.  141 

See  Arbitration  Act. 

I.  L.  R.  31  Bom.  236 

See  Civil  Procedure  Code,  1882,  s.  111. 

9  C.  W.  N.  748 

;  See      Contempt  of     Court — Contempts 

Generally      .     I.  Ij.  R.  4  Calc.  655 

I.  Ii.  R.  7  Bom.  1, 5 

L  Ii.  R.  10  Calc.  109 

3  W.  R.  Cr.  2 

See  Copyright  Act,  ss.  3  and  6. 

9  C.  W.  N.  591 

See   Criminal   Procedure   Code,     1898, 

ss.  145,  146        .        9  C.  W.  N.  1046 

11  C.  W.  N.198 

I.  L.  R.  34  Calc.  840 

See  Criminal  Procedure  Code,  1898,  s. 
195,  suB-s.  6        .        9  C.  W.  N.  321 

See  Evidence  Act,  s.  85. 

9  C.  W.  N.  986 

See  First  Offenders. 

I.  Ii.  R.  24  All.  306 

See  Guardian — Appointment. 

I.  Ii.  R.  25  Bom.  353 

See  High  Court,  Power  of. 

See  Insolvency      .        9  C.  W.  N.  952 

See  Jurisdiction. 

I.  L.  R.  34  Calc.  636 

See  Jurisdiction  of  Criminal  Courts. 

See  Letters  of  Administration. 

I.  L.  R.  24  Mad.  120 

See  Letters  Patent,  s.  39. 

9  C.  W.  N.  366 


HIGH     COURT,     JURISDICTION      OF 

— contd. 

See  Practice    .     I.  L.  R.  32  Calc.  146 

See  Probate — 

Power  of  High  Court  to  grant  ; 

Opposition    to,    and    Revocation 
of.  Grant    .        5  C.  W.  N.  377 

See  Review       .        I.  It.  R.  27  All.  92 

See  Revision     .      I.  L.  R.  29  All.  563 

See  Right  of  Suit — Fraud. 

7  C.  W.  N.  353 

See  Sanction  for  Prosecution. 

I.  Ii.  R.  32  Calc.  379 

See  Superintendence  of  High  Court. 

See  Transfer  of  Civil  Case. 

See  Transfer  of  Criminal  Case. 

See  Warrant  op  Arrest — Civn.  Cases. 
I.  Ii.  R.  26  Mad,  120 

_  in  Kumaon  and  Garhwal — 

See  Legal  Practitioners  Act.  ss.  6   and 
8        .         .  I.  Ii.  R.  24  All.  348 

— minor  residing  out  of— 

See  Guardian — Appointment. 

I.  Ii.  R.  21  Calc.  208 
I.  Ii.  R.  21  Bom.  137 

__- to  hear  appeal — 


See  Madras  General  Clauses  Act,  s.   8. 
I.  Ii.  R.  24  Mad.  39 

^^_  _.  to  inquire  into  validity  of  Acts 

of  local  Councils—  — 

See  Bombay  City  Improvement  Act. 

I.  L.  R.  27  Bom.  424 

Calcutta,  Criminal — 

See  Possession,  Order  of  Criminal. 
Court  as  to — Likelihood  of  Breach 
OF  THE  Peace   I.  L.  R.  28  Calc.  446 

See  Reformatory  Schools  Act,  ss.  8,  16. 
I.  L.  R.  28  Calc.  423 

1.  CALCUTTA, 
(a)  Civil,. 


1. 


Issue  of  'vtrrit  of  fieri  facias 


— Suit  begun  in  Supreme  Court — 24  db  25  Vict., 
c.  104,  '5. 12.  In  an  ordinary  suit  commenced  in  the 
High  Court,  a  ^vrit  of  fieri  facias  could  not  issue 
except  within  the  limits  of  the  Coiu*t's  original  juris- 
diction ;  but  in  a  suit  originally  commenced  in  the 
Supreme  Court,  the  High  Court  had  power,  under 
24  &  25  Vict.,  c.  104,  s.  12,  to  issue  a  fieri  facias 
beyond  the  limits  of  its  original  jurisdiction,  and  to 
sell  under  it  property  situated  there.  Monomotho 
Nath  Dey  v.  Grinder  Chunder  Ghose 

24  W.  R.  366 
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HIGH    COUBT,    JUEISDICTION     OP— 

contd' 

1.  CAlGVTTA—contd, 

(a)  Civil — contd* 

Grish  Chunder  Doss  v.  Bbojo  Jiban  Bose 

8  0.  L.B.4 

2. Enforcement  of  public  duties 

— License  for  a  provision  market.  The  High  Court 
has  no  power  to  compel  municipalities  beyond  the 
local  limits  of  its  ordinary  original  civil  jurisdiction 
to  do  their  duty  or  to  restrain  them  from  doing  that 
which  it  is  not  in  their  province  to  do.  Moban  v. 
Chairman  op  Motihabi  Municipality 

I.  li.  R.  17  Oalc.  329 

See  Strachey  v.  Municipal  Board  op  Cawnporb 

I.  Ii.  R.  21  AIL  348 


3. 


Oause  of  action  arising  in 


district  in  "which  British  subjects  -were 
subject  to  Supreme  Court.  The  High  Court, 
previously  to  the  issue  of  the  Order  in  Council, 
No.  4366,  dated  22nd  November  1865,  had  jurisdic- 
tion in  cases  in  which  the  cause  of  action  arose  in  a 
district  in  which  British  subjects  were  formerly  sub- 
ject to  the  jurisdiction  of  the  Supreme  Court. 
Indian  Carrying  Co.  v.  McCarthey    .     Oor.  116 

4.  Irregularity  in  title  of  suit 

— Immaterial  mistake.  Where  a  suit,  cognizable  by 
the  High  Court  by  reason  of  the  testamentary  and 
intestate  jurisdiction  of  the  Court,  was  wrongly 
entitled  as  being  brought  in  the  ordinary  original 
civil  jurisdiction  : — Hddf  that  the  Court  had  juris- 
diction to  entertain  the  suit.  It  was  a  mere 
blunder  which  the  Court  could  correct.  Toyluck 
Nauth  Dass  v.  Megnauth  Dass 

2  Ind.  Jur.  N.  8.  245 

5. Power  of  execution    of  de- 

cree — Execution  out  of  jurisdiction.  The  High 
Court,  in  the  exercise  of  its  civil  jurisdiction,  had  not 
the  power  to  execute  its  own  decree,  or  serve  its  own 
process,  out  of  the  local  limits  of  such  jurisdiction. 
Saqorb  Dutt  v.  Ram  Chundbr  Mitter 

1  Hyde  136 


6. 


Civil    Procedure 


Code  {Act  X  of  1877),  s.  649.  Although  the  High 
Court  in  its  Appellate  Side  does  not,  as  a  general  rule, 
execute  its  own  decrees  or  orders,  yet  this  circum- 
stance in  no  way  aflfects  the  vitality  of  its  jurisdic- 
tion in  this  respect,  and  it  cannot  therefore  be  in- 
eluded  among  Courts  which  have  ceased  to  have 
jurisdiction  to  execute  decrees  as  specified  uoder 
8.  649  of  the  Code  of  Civil  Procedure.  Hurro 
Pershad  Roy  v.  Bhupendro  Narain  Dutt 

I.  Ii.  R.  6  Oalc.  201 :  7  O.  L.  R.  79 

7. Power  to  relieve  judgment- 
debtor  in  Small  Oause  Oourt.  The  High 
Court  is  not  authorized  by  law  to  interfere  for  the 
relief  of  a  necessitous  judgment-debtor  whose  salary 
has  been  attached  in  execution  of  a  decree  of  a  Small 
Cause  Court.    Harris  v.  Britain  .  15  W.  R.  534 

8.  Appellate     jurisdiction    of 

High  Oourt — Law   in   subordinate   Courts.     The 


HIGH    OOURT,    JURISDIOTION    OP— 

conid. 

1.  CALCUTTA— con<(i. 

(a)  CrviL — contd. 

High  Court  in  its  appellate  jurisdiction  is  bound  to 
administer  the  law  as  it  subsists  in  the  suborduiate 
Courts.  Collector  op  Thana  v.  Bhaskar  Maha- 
DEV  Sheth  .         .  I.  Ij.  R.  8  Oalc.  264 

9. Sonthal      Pergunnahs — Act 

XXXVII  of  1855,  s.  2— Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  1  and-  3.  An  appeal  Hes  to 
the  High  Court  from  the  Sonthal  Pergunnahs  in  all 
civil  suits  in  which  the  matter  in  dispute  is  over 
R  1,000  in  value.  Sorbojit  Roy  v.  Gonesh  Pro- 
sad  MissER         .         .        I.  L.  R.  10  Oalc.  761 


10. 


Appeal  in  crimi- 


nal cases.  The  High  Court  has  no  jurisdiction  to 
entertain  appeals  in  civil  suits  tried  in  the  Sonthal 
Pergunnahs.  Surdharre  Loll  v.  Mansoor  Ally 
Khan  .         •         .  I.  Ii.  R.  3  Oalc.  298 


11. 


Original  jurisdiction,  High 


Oourt — Fraud — Decree — Mofu-ssil  Court — Letters 
Patent,  1865,  cl.  12— Civil  Procedure  Code  {Act  XIV 
of  1882),  ss.  11, 17.  The  High  Court  has  original 
jurisdiction,  under  cl.  12  of  the  Letters  Patent  and 
ss.  11  and  17  of  the  Civil  Procedure  Code,  to  enter- 
tain a  suit  to  set  aside  a  decree  of  a  Mofussil  Court 
on  the  ground  of  fraud.  Bandon  v.  Becker,  3  Cl. 
do  Fir^.  479 ;  Queen  v.  Saddlers  Company,  10  U. 
L.  C.  404  ;  Rajib  Panda  v.  Lakhan  Sendh  Maha- 
patra,  I.  L.  R.  27  Calc.  11,  16  ;  Prasanna  Mayi 
Dasi  V.  Kadamhini  Dasi,  3  B.  L.  R.  {0.  C.)  85; 
Moxon  V.  Payne,  I.  R.  8  Ch.  A  pp.  881,  referred 
to.     Nistarisi  Dassi  v.  Nundo  Lvl  Bose  (1902) 

I.  L.  R.  30  Oalc.  369 


12. 


Ordinary    Origi- 


nal Jurisdiction — Administration  suit — Prayer  for 
setting  aside  fraudulent  award  and  decree  made  thereon 
by  a  Mofussil  Court,  and  for  setting  aside  leases  of 
and  in  Mofussil  obtained  by  fraud — Accounts — 
PoojOrS,  expenses  for — Enquiry,  form  of — Exe- 
cutor's  liability.  Where  the  primary  object  of  a 
suit  instituted  on  the  Original  Side  of  the  High 
Court  was  the  administration  of  the  estate  of  a 
deceased  testator  resident  within  its  jurisdiction, 
principal  executor  being  also  resident  there  and  the 
actual  administration  going  on  there ;— HeZrf,  that 
the  High  Court  in  its  Ordinary  Original  Jurisdic- 
tion had  a  right  to  order  administration  of  this  estate 
and  as  ancillary  to  such  an  order  to  set  aside  deeds 
obtained  by  the  fraud  of  the  executor.  The  fact 
that  a  decree  had  been  granted  by  the  Court  of  the 
24-Pergunnah3  making  a  fraudulent  award,  an  order 
of  Court  would  not  protect  that  decree  from  the 
jurisdiction  of  the  High  Court,  when  redressing  that 
fraud.  Heldt  further,  for  the  due  administration 
of  the  estate,  the  High  Court  could  set  aside  leases 
of  lands  outside  the  territorial  limits  of  its  juris- 
diction, these  leases  having  been  made  as  an  incident 
of  the  same  fraud.  Benode  Behari  Bose  v. 
Srimati  Nistarini  Dassi  (1905)     9  O.  W.  N.  96 
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HIGH    COURT,     JURISDICTION    OF— 

contd, 

1.  CALCUTTA— contd. 


(a)  Civil. — concld. 


13. 


Appellate      jurisdiction — 

Presidency  Grouj) — Bench  taking  up  causes  of  the  Pre- 
sidency Group,  whetheY  it  has  jurisdiction  to  set  aside 
decrees  of  the  Presidency  Small  Cause  Court — Presi- 
dency Small  Cause  Courts  Act  {XV  of  1882,  as 
amended  by  Act  I  of  1895) — Rules  of  the  Appellate 
Side  of  the  High  Court,  Rule  II,  Chapter  III,  column 
1.  The  Bench  taking  cases  of  the  Presidency  Group 
has  no  jurisdiction  over  the  Court  of  Small  Causes 
at  Calcutta,  and  it  has  no  power  to  set  aside  the 
decrees  of  the  said  Court.  Shamsher  Mundtjl  v. 
<Ganendra  Naeain  Mitter  (1902) 

I.  L.  R.  29  Calc.  498 


(6)  Criminal. 


14. 


Appeal'  in  criminal  case — 

Superintendent  of  Cachar.  The  High  Court  had 
no  jurisdiction  to  hear  an  appeal  from  a  conviction 
and  sentence  by  the  Superintendent  of  Cachar  in  his 
capacity  of  Magistrate  of  the  district.  Queen  v. 
Radhakishen  Sein    .         .    W.  R.  1864,  Cr.  18 


15. 


Revision — Super- 


intendent of  Tributary  Mehals — Offence  commit- 
ted out  of  British  India.  The  High  Court  has  no 
power,  either  by  way  of  appeal  or  revision,  to  inter- 
fere with  a  sentence  passed  by  the  Superintendent  of 
the  Tributary  Mehals  when  exercising  jurisdiction 
over  offences  committed  in  Mohurbunj,  a  place  not 
situated  within  the  limits  of  British  India.  Empress 
V.  Keshub  Mahajun,  I.  L.  R.  8  Calc,  985,  and 
Hursee  Mahapatro  v.  Dinahundhu  Patro,  I.  L.  R. 
7  Calc.  523,  referred  to.     Empress  v.  Hurro  Kole 

I.  L.  R.  9  Gale.  288 

16 High  Court's  power  of  revi- 
sion— Presidency  Magistrate's  proceedings — • 
Order  for  further  inquiry — Criminal  Procedure 
Code  (F  of  1898),  88.  423,  435  and  439— Letters 
Patent,  High  Court,  1865,  cl.  {28).  The  High  Court 
has,  under  ss.  435  and  439,  read  with  s.  423  of  the 
Criminal  Procedure  Code,  the  power  to  revise  the 
proceedings  of  a  Presidency  Magistrate  and  order  a 
further  inquiry  to  be  made.  It  has  the  same  power 
under  cl.  28  of  the  Letters  Patent  of  1865.  Col- 
viLLE  V.  Keisto  Kishore  Bose 

L  li.  R.  26  Calc.  746 
3  C.  W.  K".  598 


17. 


Appellate    and    revisional 


jurisdiction — Withdrawal  of  the  operation  of 
the  ^Criminal  Procedure  Code — Scheduled  Districts 
Act  {XIV  of  1874),  8.  6 — Assam  Frontier  Tracts 
Regulation,  1880,  s.  2 — Power  of  the  Supreme 
Council.  The  effect  of  the  rules  laid  down  by  the 
Chief  Commissioner  of  Assam  under  s.  6  of  the 
Scheduled  Districts  Act  (XIV  of  1874),  taken  in 
conjunction  with  the  notification  issued  by  him  in 
the  exercise  of  the  powers  conferred  by  s.  2  of  the 
Assam  Frontier  Tracts  Regulation,  1880,  directing 
.that  the  Criminal  Procedure  Code  should  cease  to 


HIGH     COURT,     JURISDICTION    OF— 

Contd. 

1.  CALCUTTA— conid. 

(6)  Criminal— conW. 

operate  in  the  North  Cachar  Hills  from  the  date  of 
the  notification,  is  to  supersede  all  previously  exist- 
ing criminal  authority  in  that  district  by  that  of 
the  Chief  Commissioner.  The  power  of  the  Supreme 
Legislative  authority  of  India  to  remove  any  place 
or  territory  from  the  jurisdiction  of  the  High  Court 
is,  as  was  said  in  Empress  v.  Burah,  I.  L.  R.  4  Calc. 
172  :  L.  R.  5  I.  A.  178,  "  expressly  authorized  and 
contemplated  "  by  the  Statutes  and  Letters  Patent 
which  affect  the  constitution  and  jurisdiction  of  the 
Court.  Semble :  Notwithstanding  the  withdrawal 
of  the  operation  of  the  Criminal  Procedure  Code 
from  a  certain  district,  the  High  Court  may  continue 
to  exercise  appellate  and  revisional  powers  over  that 
district.     Soonderjee  Nanjee  v.  Maylon 

I.  L.  R.  26  Calc.  874 
3  C.  W.  N.  564 


18. 


Appeal  from  conviction  of 


offences  committed  in  Chitttagong  Hill 
Tracts — Jurisdiction  of  High  Court  to  hear  such 
appeal— Chittagong  Act  {XXII  of  1860),  s.  1— 
Penal  Code  {Act  XLV  of  1860),  ss.  379  and  457. 
There  is  no  jurisdiction  in  the  High  Court  to  hear 
appeals  in  respect  of  sentences  passed  on  conviction 
of  offences  committed  within  the  districts  known  as 
the  Chittagong  Hill  Tracts.  Queen-Empress  v. 
SoNAi  MuGH      .         .        I.  L.  R.  27  Calc.  654 


19. 


Criminal  Revisional  Juris- 


diction— Calcutta  Municipal  Act  {Bengal  Act  III 
of  1899),  s.  645  and  s.  408— General  Committee, 
power  of  the — Owner,  determination  of.  By  s.  645 
of  the  Calcutta  Municipal  Act  (Bengal  Act  III  of 
1899)  the  Legislature  has  given  power  to  the  Gen- 
eral Committee  of  the  Calcutta  Municipal  Com- 
missioners to  determine  in  a  case,  where  there  are 
gradations  of  owners  of  persons,  who  may  be  re- 
garded as  owners,  or  where  there  is  a  doubt  as  to 
who  is  the  owner  bound  to  perform  any  duty  im- 
posed by  the  Act,  which  of  such  owners  shall  be 
deemed  to  be  bound  to  perform  such  duty.  That 
discretion  having  been  by  law  vested  in  the  General 
Committee,  the  High  Court,  in  the  exercise  of  its 
criminal  revisional  jurisdiction,  has  no  power  to 
set  aside  or  question  the  act  done  in  the  exercise 
of  that  discretion,  if  those  acts  have  otherwise 
been  done  in  accordance  with  the  provisions  of 
the  law.  Shamul  Dhone  Dijtt  v.  Corpoba.tion 
OP  Calcutta  (1906)      .         I.  L.  R.  84  Calc.  30 

20.  Power     to   revise    orders 

directing  prosecution — Jurisdiction  of  the 
Sessions  Judge  to  set  aside  such  orders — Criminal 
Procedure  Code  {Act  V  of  1898),  ss.  439,  476— Indian 
Penal  Code  {Act  XLV  of  1860),  s.  211.  A  Sessions 
Judge  has  no  power  to  set  aside  an  order  passed  by  a 
Magistrate  under  s.  476  of  the  Criminal  Procedure 
Code.  But  the  High  Court  has  power  to  revise  such 
orders,  whether  passed  by  Criminal  or  a  Civil  Court, 
under  s.  439  of  the  Criminal  Procedure  Code  or 
under  its  general  powers  of    superintendence,  if  a 
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HIGH    COURT,     JURISDICTION    OF— 

contd, 

CALCUTTA— coocW. 

(6)  Criminal — concM. 

case  for  interference  is  made  out ;  this  po^^erisnot 
taken  away  by  s.  476,  el.  (2).  Queen- Empress  v. 
Srinivasalu  Naidu,  I.  L.  E.  21  Mad.  124,  referred 
to.  Eranholi  Athan  v.  Ki7ig-Emperor,  I.  L.  R. 
26  Mad.  98,  dissented  from.  Emperor  v.  Gopal 
Barik  (1906)        .         .         I.  Ii.  R.  34  Calc.  42 

21.  Power  to  revise  orders  of 

discharge  by  Presidency  Magistrates,  and 
to  direct  further  inquiry — Criminal  Procedure 
Code  {Act  V  of  1898),  ss.  423,  439— Charter  Act  {24 
and  25  Vict.,  c  104),  s.  15.  The  High  Court  has 
power  under  s.  439  read  with  s.  423  of  the  Criminal 
Procedure  Code,  to  revise  an  order  of  discharge 
passed  by  a  Presidency  Magistrate  and  to  direct  a 
further  inquiry,  if  there  are  good  reasons  for  doing 
so,  although  no  question  of  jurisdiction  arises  in  the 
case.  Hari  Dass  Sanyal  v.  Saritulla,  I.  L.  R.  15  Calc. 
608;  Colvillc  v.  Kristo  Kishore  Bose,  I.  L.  R.  26 
Calc.  746  ;  Dwarka  Nath  Mondul  v.  Beni  Madhab 
Banerjee,  I.  L.  R.  28  Calc.  652  ;  and  Emperor  v. 
Varjivandas,  I.  L.  R.  27  Bom.  84,  followed.  Bellew 
V.  Parker,  7  C.  W.  N.  521,  referred  to.  Charoohala 
Dabee  v.  Barendra  Nath  Mozumdar,  I.  L.  R.  27 
Calc.  126;  Kedar  Nath  Sanyal  v.  Khetra  Nath 
Sikdar,  6  C.  L.  J.  705 ;  and  Debi  Bux  Shroff  v. 
Jutmal  Dungarwal,  I.  L.  R.  33  Calc-  1282,  discussed 
and  dissented  from.  The  High  Court  cannot 
interfere,  under  s.  15  of  the  Charter  Act,  with  the 
order  df  a  subordinate  Court  on  the  ground  of  an 
error  in  law,  but  only  for  an  error  affecting  jurisdic- 
tion, that  is,  either  a  want  or  refusal  of  juiredietion 
or  an  illegality  in  the  exercise  of  it.  Tejram  v. 
Harsukh,  I.  L.  R.  I  All.  10,  and  Corporation  of 
Calcutta  V.  Bhupati  Roy  Chowdhry,  I.  L.  R.  26 
Calc.  74,  referred  to.  Where  on  the  admission  of 
the  accused  an  offence  of  criminal  misappropriation 
might  have  been  established,  and  the  Magistrate 
did  not  consider  or  elicit  matters  of  vital  importance 
in  the  case  : — Held,  that  there  had  been  no  proper 
inquiry  into  the  charge  and  that  there  were  primd 
facie  grounds  for  directing  a  further  inquiry.  Ram 
Logan  Dhohi  v.  Ivglis,  unreported,  and  Hari 
Moodi  V.  Kumode,  unreported,  distinguishe«l. 
Malik  Pratap  8inoh  v.  Khan  Mahomed  (1900) 

I.  L.  R.  36  Calc.  994 

2.  MADRAS. 


(a)  Civil. 


1. 


Power  to    sell  immoveable 

property  out  of  jurisdiction — Laio  before 
1865.  Prior  to  1865,  the  High  Court  of  Madras  had 
power  to  execute  a  decree  in  a  i>artition  suit  be- 
tween Hindu  inhabitants  of  Madras  by  selling  im- 
moveable property  situated  in  Chingleput  District. 
Jamfna  Bhai  Ammal  v.  Sadagopa 

I.  L.  R.  7  Mad.  56 

Reversing    on    review    Sadagopa    v.    Jamijna 

Bhai  Ammal  .        1. 1,.  R.  5  Mad.  54 


HIGH     COURT,     JURISDICTION    OP— 

contd- 

2.  MADRAS— confrf. 


(a)  Civil — concld^ 


2. 


Complaint  against  Governor 

and  Council  of  Madras— 22  Geo.  Ill,  c.  70, 
s.  5;  S9  d:  40  Geo.  Ill,  c.  79,  s.  3 ;  4  Geo.  IV y 
c.  71,  s.  17.  S.  3  of  39  &  40  Geo.  Ill,  c.  70,  which 
provides  that  the  Governor  and  Council  at  Madras 
shall  enjoy  the  same  exemption  and  no  other  from 
the  authority  of  the  Supreme  Court  at  Madras  as 
is  enjoyed  by  the  Governor-General  and  Council 
from  the  jurisdiction  of  the  Supreme  Court  at 
Calcutta,  did  not  confer  on  the  Supreme  Court 
at  Madras  a  jurisdiction  over  the  Governor  and 
Council  of  Madras  similar  to  that  conferred  by 
21  Geo.  ITT,  e.  21,  s.  5,  on  the  Supreme  Court 
at  Calcutta  over  the  Governor-General  and  Council- 
Held,  therefore  the  High  Court,  Madras,  had  no 
jurisdiction  to  entertain  an  application  based 
on  a  complaint  of  certain  acts  of  the  Governor 
and  Members  of  the  Council  of  Madras  alleged 
by  the  complainant  to  be  injurious  and  oppressive. 
In  re  Wallace      .         .        L  L.  R.  8  Mad.  24 


8. 


-  Agency    Court  at 


Vizagapatam — Act  XXIV  of  1839 — Order  in  execu- 
tion petition — Appeal — 'Retnew — Decree — Agency 
Rule  No.  XXXI.  There  is  no  appeal  to  the  High 
Court  against  an  order  passed  in  execution  proceed- 
ings in  the  Agency  Court  at  Vizagapatam.  Semble  : 
that  the  remedy  open  to  a  |)arty  aggrieved  by  such 
an  order  is  by  i)etition  under  Rule  No.  XXXI 
of  the  Agency  Rules  for  Ganjam  and  Vizagapatam. 
An  order  passed  by  the  Agent  in  execution  pro- 
ceedings under  the  Agency  Rules  is  not  a  ' '  decree 
within  the  nleaning  of  those  niles,  and  is  not  subject 
to  review  by  the  High  Court.  Vikramadeo 
Maharajitlum  Garu  v.  Neladevi  Pattamasha- 
DEVi  Garu  (1902)  .         .  I.  Ii.  R.  26  Mad,  266: 

(6)  Crlminal. 

4. Criminal    Procedure    Code^, 

8.  2 — Letters  Patent,  s.  28 — Scheduled  Districts,  Act 
{XIV  of  1874),  Notifications  under — Agency  Tracts, 
jurisdiction  of  High  Court  over — Agency  rules — 
Act  XXIV  of  1839,  s.  3.  The  High  Court  set 
aside  a  conviction  by  the  Agent  to  the  Governor  in 
Vizagapatam  on  a  charge  of  culpable  homicide  not 
amounting  to  murder,  and  directed  that  the  accu.se<l 
be  tried  in  the  Sessions  Court  at  Vizagapatam  on  a 
charge  of  murder.  The  accused  was  tried  accord, 
ingly,  and  was  convicted  of  murder,  and  he  appeale<l 
to  the  High  Court.  The  Agency  Tract  of  Vizagapa- 
tam is  a  scheduled  district  under  Act  XIV  of  1874,. 
and  the  Governor  in  Council  extended  the  operation 
of  the  Criminal  Procedure  Code  of  1861  to  it  by  a 
notification  made  under  that  Act  in  1802.  In  1863 
the  Governor  in  Council,  by  a  notification  under  Act 
XXIV  of  1839,  constituted  the  Agent  a  Sessions 
Judge  imder  the  Criminal  Procedure  Code.  Held, 
that  the  High  Court  had  jurisdiction  to  direct  that 
the  accused  be  tried  by  the  Sessions  Judge  under  the 
provisions  both  of  the  Letters  Patent  and  of  the 
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HIGH    COURT,    JURISDICTIOM"    OF— 

— contd. 

2.  MADRAS— cowcZc?. 

(6)  Criminal — concld- 

Criminal     Procedure     Code.     Queef-Empkess     v. 
BuDAEA  Janni    .         .        I.  Ii.  R.  14  Mad.  121 


5. 


Jurisdiction    under     Local 


Act — Offence  under  Madras  Act  I  of  1866— Act 
making  offence  triable  by  Magistrate — Power  of 
local  Legislature.  The  prisoner  was  committed  to 
a  criminal  sessions  of  the  High  Court  for  supplying 
liquor  without  a  license,  an  act  made  punishable  by 
Madras  Act  No.  I  of  1866.  Held,  that  the  High 
Court  had  no  jurisdiction,  inasmuch  as  the  Act  which 
creates  the  offence  declares  it  to  be  punishable  by  a 
Magistrate.  Holloway,  J.,  dissented  from  the 
judgment.  Qucere  :  Whether  the  local  Legislature 
has  power  to  enact  that  a  European  British  subject 
shall  be  punishable  by  a  Magistrate  on  summary 
conviction  for  an  offence  newly  created  by  the  local 
Legislature.     Regina  v.  Donoghue    5  Mad.  277 

6.    Extradition      and 

Foreign  Jurisdiction  Act  {XXI  of  1879),  Ck.  II 
— European  British  subjects  in  Bangalore — Jus- 
tices of  the  Peace  of  Mysore — Transfer  of  crimi- 
nal case — Criminal  Procedure  Code,  1882,  s.  526. 
The  Civil  and  Military  Station  of  Bangalore  is  not 
British  territory,  but  a  part  of  the  Mj^sore  State,  and 
the  Code  of  Criminal  Procedure  is  in  force  therein  by 
reason  of  declarations  made  by  the  Governor-General 
in  Council  in  exercise  of  powers  conferred  by  the 
Foreign  Jurisdiction  and  Extradition  Act,  1879. 
Justices  of  the  Peace  for  the  State  of  Mysore  are  also 
Justices  of  the  Peace  for  Bangalore,  and  both  the 
Civil  and  Sessions  Judge  and  the  District  Magistrate 
of  Bangalore,  being  such  Justices  of  the  Peace,  are, 
by  virtue  of  s.  6  of  the  said  Act,  subordinate  to  the 
High  Court  at  Madras.  The  High  Court,  therefore, 
has  jurisdiction  to  order  the  transfer  of  a  criminal 
case  from  the  Court  of  the  District  Magistrate  of  the 
Civil  and  Military  Station  of  Bangalore  to  the  Court 
of  a  Presidency  Magistrate  at  Madras.  In  re 
Hayes        .         .         .         I.  Ii.  R.  12  Mad.  39 


7. 


Superintendence     of    High 


Court — Criminal  'proceedings,  stay  of,  when  civil 
suit  on  same  facts  pending.  The  defendant  in  a 
civil  suit  ought  not  to  be  allowed  to  prejudice  the 
trial  of  such  suit  bj'^  launching  and  proceeding 
with  a  criminal  prosecution  on  the  same  facts 
against  the  plaintiff  and  his  witnesses  and  such 
proceedings,  if  launched,  will  be  stayed  by  the 
High  Court  in  the  exercise  of  its  powers  of  superin- 
tendence. Eadara  Viranna  v.  The  Queen,  I.  L.  R. 
3  Mad.  401,  distinguished  ;  In  re  Devaji  valad 
Bhavani,  1.  L.  R.  18  Bom..  581,  distinguished  ; 
and  Raj  Kumari  Dehi  v.  Bamasundari  Dehi, 
I.  L.  R.  23  Calc.  610,  distinguished.  Anna  Ayyar 
V.  Emperor  (1906)       .         I.  L.  R.  30  Mad.  226 


3.  BOMBAY. 
(a)  Civil. 


1. 


— Exercise    of    extraordinary- 
jurisdiction— i9wp^/-/??/r?2rfewce     of     High    Court 


HIGH    COURT,     JURISDICTION    OP— 

contd. 

3.  BOMBAY— cowW. 

(a)  Civil — contd. 
under  s.  15,  24  &  25  Vict.,  c.  104— Bom.  Reg. 
II  of  1827,  s.  5,  cl.  2—Mamlatdars'  Courts- 
Bombay  Act  V  of  1864.  Distinction  between  the 
High  Court's  extraordinary  jurisdiction  under  cl.  2 
of  s.  5  of  Regulation  II  of  1827,  and  its  general  power 
of  superintendence  under  s.  15  of  Stat.  24  &  25  Vict., 
c.  104,  pointed  out,  and  the  occasion  for  the  exercise 
of  the  former  stated.  The  Mamlatdars'  Courts, 
constituted  under  Bombay  Act  V  of  1864,  are  subor- 
dinate Civil  Courts  within  the  meaning  of  cl.  2, 
s,  5.  Reg.  II  of  1827.  The  High  Court  has  there- 
fore  power,  in  the  exercise  of  its  extraordinary  juris- 
diction, to  set  aside  an  order  made  by  a  Mamlatdar 
under  Bombay  Act  V  of  1864.  Mahadaji  Govind 
V.  SoNu  BIN  Davlata        .         .         9  Bom.  249 

2. Power    of    High    Court  as 

Court  of  original  jurisdiction.  The  High 
Courts  are  not  Courts  of  ordinary  original  civil  juris- 
diction over  the  whole  of  the  territories  of  the  presi- 
dencies to  which  they  belong,  and  there  is  no  pre- 
sumption in  favour  of  jurisdiction  beyond  what  is 
found  expressly  conferred  by  the  Charters.     Sugan- 

CHAND  ShIVDAS  V.  MULCHAND  JOHARIMAL 

12  Bom.  U3 

3.  Inhabitant  of  Baroda  carry- 
ing on  business  in   Bombay  by  munim— 

Charter  of  Supreme  Court,  Bombay,  s.  41 — Subjec- 
tion to  process  of  High  Court.  An  inhabitant  of 
Baroda,  who  carries  on  the  business  of  a  banker  at 
Bombay  by  a  munim,  and  has  a  place  of  business 
there,  is  constructively  an  inhabitant  of  Bombay, 
and  as  such  is  subject  to  the  orders  and  process  of  the 
High  Court  in  the  exercise  of  its  equity  jurisdiction, 
as  provided  by  s.  41  of  the  Charter  of  the  late 
Supreme  Court,  and  continued  to  the  High  Court  by 
the  Act  under  which  it  was  established.  HuRi- 
VALLAB  Das  Kallian  Das  r.  Uttamchand  Manik- 
CHAND.     In  re  Gopalrav  Myral 

8  Bom.  O.  C.  236 

4.  — Suit  to  declare  a  Parsi  infant 

marriage  null  and  void — Parsi  Matrimonial 
Court— Act  XV  of  1865,  ss.  3,  30— Letters  Patent, 
s.  12.  In  1868  the  plaintiff  and  defendant,  then  of 
the  ages  of  seven  and  six  years,  respectively,  went 
through  the  ceremony  of  marriage  in  the  presence 
of  their  respective  parents  and  according  to  the  rites 
of  their  religion.  The  formal  consent  on  behalf  of 
the  plaintiff  was  not  given  by  his  father,  but  by  his 
uncle  with  whom  he  was  living  and  by  whom  he  had 
been  adopted.  Nineteen  years  afterwards  the  plaint- 
iff filed  this  suit  praying  for  a'  declaration  that  the 
pretended  marriage  was  null  and  void,  and  did  not 
create  the  status  of  husband  and  wife  between  the 
plaintiff  and  defendant.  The  defendant  i^esisted 
the  suit,  and  claimed  to  be  the  lawful  wife  of  the 
plaintiff.  The  plaintiff  and  defendant  never  lived 
together  as  man  and  wife,  nor  was  the  marriage  ever 
consummated.  Held,  that  such  a  suit  not  being  in 
the  category  of  suits  relegated  to  a  special  Court 
by  Act  XV  of  1865,  the  jurisdiction  to  try  it  re* 
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(a)  CrviL — contd- 

mained  in  the  High  Court,  to  which  it  had  been 
given  by  s.  12  of  the  Letters  Patent.     Peshotam 

HOEMASJI  DUSTOOE  V.  MeHEKBAI 

I.  Ii.  R.  13  Bom.  302 


5. 


-  Suit  by  Parsi  husband    for 


divorce— Pa/-5i  Marriage  Act  {XV  of  1865),  as.  3, 
30 — British  India — Valid  marriage  out  of  British 
India — Marriage  when  husband  is  a  minor — Pre- 
vious consent  of  guardian.  The  plaintiff  and  defend- 
ant were  Parsis.  The  husband  filed  this  suit  in 
April  1891,  stating  that  in  March  1885  he  and  the 
defendant  went  through  the  ceremony  of  ashirvad  at 
Akola  in  the  Berar  Assigned  Districts.  He  alleged 
that  he  was  at  the  time  only  nineteen  years  of  age, 
and  that  his  mother  and  guardian  had  not  given  her 
l^revious  consent  to  the  ceremony,  nor  was  she 
present  at  it.  He  and  the  defendant  subsequently 
cohabited  at  Bhusaval  until  the  8th  April  1885,  but 
since  then  he  had  not  lived  with  the  defendant.  He 
further  alleged  that  the  defendant  had  been  guilty 
of  adultery,  and  he  prayed  that,  if  necessary,  it 
might  be  declared  that  the  ashirvad  ceremony  did 
«ot  constitute  a  valid  marriage,  but  that,  li  the 
marriage  should  be  declared  valid,  it  might  be  dis- 
solved. At  the  hearing  it  was  found  that  the 
requirements  of  s.  3  of  the  Parsi  Marriage  and 
Divorce  Act  (XV  of  1 865)  were  comphed  with  at  the 
marriage.  So  that  the  marriage  would  have  been 
valid  if  it  had  been  celebrated  within  British  India. 
It  was  also  found  that  the  defendant  had  been 
guilty  of  adultery.  Held,  that  the  jurisdiction 
of  the  Court  was  not  barred  merely  by  the  cir- 
cumstance that  the  parties  were  married  at  Akola. 
S.  30  of  the  Act,  1865,  appUes  to  marriages  wherever 
celebrated.  In  the  present  case,  both  the  parties 
were  domiciled  within  the  territorial  jurisdiction 
at  the  time  of  the  marriage,  and  were  still  so 
domiciled,  and  •  the  adultery  was  also  committed 
within  the  jurisdiction.  The  Court,  therefore, 
had  jurisdiction.  The  delegates  having  found  that 
at  the  marriage  the  requirements  of  s.  3  of  the  Parsi 
Marriage  Act  (XV  of  1865)  were  complied  with: 
Heldy  assuming  that  there  was  no  special  law  or 
usage  in  the  Berars  on  the  subject  as  to  the  requisites 
of  a  vahd  marriage  between  Parsis  in  that  district,  or 
that,  if  there  was  such  law  or  usage,  it  was  in  accord- 
ance with  s.  3  of  the  Act,  the  marriage  between  the 
plaintiff  and  the  defendant  was  valid  and  capable  of 
being  dissolved.  Dorab Ji  Rustomji  Madon  v.  Jer- 
BAi  .         I.  L.  R.  16  Bom.  186 


6.  - 


—  Jurisdiction  over  Consular 


"Court  of  Zanzibar — Power  of  revision — Superin- 
tendence of  High  Court — Appellate  Court,  Power 
of— Civil  Procedure  Code,  1882,  s.  622— Bombay 
€ivil  Courts  Act  {XIV  of  1869),  ss.  9  and  10— 
Zanzibar  Order  in  Council,  1884,  arts.  7,  8,  9,  21, 
27  and  30.  Held  by  the  majority  of  the  full  Bench 
(Jardine,  J.,  dissenting),  that  the  High  Court  at 
.Bombay  has  no  power  of  revision  over  civil  cases 


HIGH     COURT,    JURISDICTION    OF— 

— contd- 

3.  BOMBAY--con«<i. 

(a)  Civil — concld. 

tried  by  the  Consular  Court  at  Zanzibar,  though  it  is 
authorized  to  hear  appeals  from  the  decisions  of  that 
Court  as  a  District  Court  by  the  Zanzibar  Order  in 
Council  of  1884.  A  power  of  revision  is  not  an 
incident  of  appellate  powers,  but,  on  the  contrary, 
can  only  be  exercised  where  there  is  no  appeal ;  and 
had  it  been  intended  to  give  such  powers  to  the  High 
Court  at  Bombay,  it  would  necessarily  have  been 
expressly  provided  for.  Per  Jardixe^  J. — Under 
any  circumstances,  the  Consular  Court  at  Zanzibar 
is  bound  to  obey  a  writ  issued  by  the  High  Court  for 
certifying  the  papers  of  a  civil  case.  Under  ss.  9  and 
10  of  the  Bombay  Qvil  Courts  Act  (XIV  of  1869) 
taken  with  art.  21  of  the  Zanzibar  Order  in  Council 
of  1884  and  s.  622  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882),  the  High  Court  is  competent  to  exer- 
cise revisionary  jurisdiction  in  civil  matters  tried  by 
the  Consular  Court  at  Zanzibar.  Khoja  Sivji  v. 
Hashau  Gttlam  ,        I.  L.  R.  20  Bom.  480 


(6)  Criminal. 


7. 


European  British   subject—      'fl 

Offence     committed     in     foreign     territory — Penal 
Code.     A  European  British  subject  is  liable  to  be        _, 
tried  in  the  High  Court  of  Bombay  for  an  osfence       m 
against  the  Penal  Code  committed  in  the  territories        " 
of  a  Native  Prince  in  alliance  with  Government  upon 
charges  framed  under  the  Penal  Code.     Rko.   v. 
Chill  .        .        •        ,        8  Bom.  Cr.  82 


8. 


Criminal  cases    sent    from 


Zanaibar— iSte/.  6  ds  7  Vict.,  c.  94— Stat.  28  <fc  29 
Vict.,  c  116— Stat.  29  &  30  Vict.,  c.  87— Order  in 
Council  of  9th  August  1866.  The  High  Court  at 
Bombay  has  jurisdiction  to  try  a  prisoner  accused 
of  having  committed  murder  at  Zanzibar,  and  sent 
by  the  British  Consul  at  Zanzibar  for  trial  to  Bom- 
bay. 5^Empress  v.  Dossaji  Gulam  Husein 

"21.  L.  R.  3  Bom.  334 


9.:- 


Court     of    Her     Majesty's 


Consul  at  Muscat — High  Court* s  criminal  Revi- 
sional  I  jurisdiction  over  the  Consular  Court — Order 
in  Couricil,  dated  4th  November  1867 — Criminal 
Procedure  Code  {Art  V  of  1888),  s.  435.     The  High  j 

Court  at  Bombay  has  no  criminal  revisionaljjurisdic-       ll 
tion  over  the  proceedings  of  Her  Majesty's  Consul 
within  the  dominions  of  the  Sultan  of  Muscat.     In 
re  Rattanseb  Pur9hottdm 

I.  L.  R.  24  Bom.  471 


10. 


Court  of  Judicial  Superin- 


tendent    of    Railways  at  Secunderabad — 

Sanction  of  proceedings — Subsequent  sanctioy\,  effect 
of — Irregular  comtnitment  accepted  by  High  Court 
—Criminal  Procedure  Code  {X  of  1882),  ss.  197 
and  532 — Poioer  of  Court  of  Judicial  Superin- 
tendent of  Railways  to  commit  to  High  Court — 
Charges  preferred  by  Advocate-General — Letters 
Patent,  1865,  cl.  24 — European  British  suhjecto. 
The  provisions  of  the  Code  of  Criminal  Procedure 
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<Act  iX  of  1882)  apply  to  the  Court  of  the  Judicial 
Superintendent  of  Railways  in  His  Highness  the 
Nizam's  Dominions  held  at  Secunderabad.  Where, 
after  a  magisterial  inquiry,  a  European  British  sub- 
ject, being  a  public  servant  within  the  meaning  of  s. 
197  of  the  Criminal  Procedure  Code  (Act  X  of 
1882),  was  committed  for  trial  to  the  High  Court  of 
Bombay  by  the  Judicial  Superintendent  of  Rail- 
ways in  His  Highness  the  Nizam's  Dominions 
without  any  previous  sanction  having  been 
obtained  as  required  by  that  section  : — Held,  that 
the  proceedings  were  illegal  and  without  jurisdic- 
tion, and  that  a  sanction  subsequently  obtained 
was  of  no  effect  ;  but  hdd,  also,  that  the  pro- 
visions of  s.  532  of  the  Criminal  Procedure  Code 
applied,  and  that  the  Judge  presiding  at  the 
Criminal  Sessions  of  the  High  Court  had  power, 
in  his  discretion,  to  accept  the  commitment  and 
to  proceed  with  the  trial  of  the  prisoner.  Per 
Sargent,  C.J. — The  Court  of  the  Judicial  Superin- 
tendent of  Railways  in  His  Highness  the  Nizam's 
Dominions  is  subordinate  to  the  High  Court  of 
Bombay  in  all  criminal  matters  relating  to  European 
British  subjects.  Per  Bayley,  J. — The  Court  of 
the  Judicial  Superintendent  of  Railways  in  His 
Highness  the  Nizam's  Dominions  is  not  subject  to 
the  superintendence  of  the  High  Court  of  Bombay 
within  the  meaning  of  cl.  24  of  the  Letters  Patent, 
1865,  and  a  prisoner  committed  by  the  former 
Court  for  trial  by  the  High  Court  cannot  be  tried  on 
charges  preferred  by  the  Advocate- General  under 
that  clause.     Queen-Empress  v.  Morton 

I.  Ii.  B.  9  Bom.  288 


U. 


European  British  subjects 


at  Secunderabad — Criminal  Procedure  Code, 
2882,  s.  626— Act  III  of  1884,  8.  11— Transfer  of 
criminal  case.  The  High  Court  of  Bombay  having 
been  vested  by  notification  of  the  Governor-General 
of  India  in  Council,  No.  178  of  23rd  September  1874, 
with  original  and  appellate  criminal  jurisdiction  over 
European  British  subjects,  being  Christians,  resident 
amongst  other  places  at  Secunderabad,  outside  the 
Presidency  of  Bombay  and  within  the  territories  of 
His  Highness  the  Nizam  of  Hyderabad,  the  Canton- 
ment Magistrate  of  Secunderabad,  in  his  character  of 
a  District  Magistrate,  is  subordinate  to  the  High 
Court  in  criminal  matters  relating  to  Christian 
European  British  subjects  in  Hyderabad  within  the 
contemplation  of  s.  526  of  the  Code  of  Criminal 
Procedure,  Act  X  of  1882,  as  amended  by  Act  III 
of  1884,  s.  11  ;  and  the  High  Court  possesses,  by 
virtue  of  the  appellate  jurisdiction  so  vested  in  it,  the 
power  of  transferring  a  criminal  case  pending  in 
the  Cantonment  Magistrate's  Court  either  to  itself 
or  to  any  criminal  Court  of  equal  or  superior 
jurisdiction.  The  High  Court,  by  an  order  under 
s.  526  of  the  Criminal  Procedure  Code  (Act  X  of 
1882),  transferred  the  present  case  of  defamation 
from  the  Court  of  the  Cantonment  Magistrate  at 
Secunderabad  to  the  High  Court  for  trial,   on   the 
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(6)  Cbiminal— concW. 

ground  that  no  machinery  for  a  trial  by  jury 
existed  at  Secunderabad.  Queen-Empress  v. 
Edwards     .        ,        .        I.  L.  R.  9  Bom.  333 


12. 


Reference  and  appeal  in  a 


criminal  case  from  the  Schedule  Districts- 
Jwisdiction — Scheduled  Districts — Act  XI  of  1846 
— Scheduled  Districts  Art  {XIV  of  1874).  The 
Collector  of  Khandesh,  in  his  capacity  of  Pohtical 
Agent  for  the  Mehwasi  Estates,  convicted  the  ac- 
cused of  murder  committed  at  a  village  in  the 
Scheduled  Districts,  and  sentenced  him  to  trans- 
portation for  life.  He  then  forwarded  the  pro- 
ceedings to  the  Government  for  confirmation. 
The  accused  also  appealed  to  the  Government 
against  the  conviction  and  sentence.  The  Govern- 
ment thereupon  directed  the  Political  Agent  to  sub- 
mit the  proceedings  to  the  High  Court  under  Rule 
35  of  the  Rules  promulgated  in  1855  under  s.  3  of  Act 
XI  of  1846.  The  appeal  presented  by  the  accused 
was  also  forwarded  to  the  High  Court.  The 
question  arose  as  to  whether  the  High  Court  had 
jurisdiction  to  dispose  of  the  reference.  Held,  that 
the  High  Court  had  jurisdiction.  Imperatrix  v. 
Ratnya  (1897)  .  I.  Ii.  R.  25  Bom.  667 

4.  N.-W.  P.— CIVIL. 

L  Legislative    power    of  the 

Governor- General  in  Council— /Sftaf.  24  6s 
26  Vict;  c.  67,  8.  22— Act  XVII  of  1886  {Jhanai 
and  Morar  Act) — "  Indian  territories  now  under  the 
dominion  of  Her  Majesty  " — '^Said  territories  " — 
28  db  29  Vict,  c.  17,  preamhle—32  db  33  Vict.,  c.  98, 
8.  1 — Construction  of  statutes.  Act  XVII  of  1886 
( Jhansi  and  Morar  Act)  is  not  ultra  vires  of  the 
Governor- General  in  Council,  and  the  town  and 
fort  of  Jhansi  are  subject  to  the  jurisdiction  of  the 
High  Court  for  the  N.-W.  Provinces  in  the  same 
manner  as  the  rest  of  the  Jhansi  District.  The 
Governor-General  in  Council  has  power  to  make 
laws  and  regulations  binding  on  all  persons  within 
the  Indian  territories  under  the  dominion  of  Her 
Majesty,  no  matter  when  such  territories  were 
acquired.  His  legislative  powers  are  not  limited  to 
those  territories  which,  at  the  date  when  the  Indian 
Councils  Act  (24  &  25  Vict.,  c.  67)  received  the 
royal  assent  {i.e.,  the  1st  August  1861),  were  under 
the  dominion  of  Her  Majesty.  In  the  preamble  to 
the  28  &  29  Vict.,  c.  17,  alid  in  s.  1  of  the  32  & 
33  Vict.,  c.  98,  Parliament  has  placed  this  construc- 
tion upon  s.  22  of  the  Indian  Councils  Act.  Even 
if  that  construction  was  erroneous,  it  has  been 
so  declared  by  Parliament  as  to  make  its  adoption 
obhgatory.  Though  a  mistaken  opinion  of  the 
Legislature  concerning  the  law  does  not  make  the 
law,  yet  it  may  be  so  declared  as  to  operate  in 
future.  Postmaster  Qeneral  of  the  United  States 
v.  Early,  Cur  ties  Rep.  V.  S.  86,  referred  to. 
It  must  be  presumed  that  the  laws  and  regulations 
of  the  Governor-General  in   Council  are  known   to 
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4.  N.-W.  F.—CrVIL— concld. 

Parliament.  Empress  v.  Burah,  I.  L.  R.  3  Calc. 
143  : 1.  L.  R.  4  Calc.  183,  referred  to.  Abdijlla 
V.  Mohan  Gib       '.         .        I.  L.  R.  11  All.  490 


2. 


Appeal     from     decree     of 


District  Judge  in  Oude — Order  dismissing  suit 
for  dissolution  of  marriage — Divorce  Act  {IV  of 
1869),  ss.  3,  sub-s.  (5),  8,  9,  13,  17,  and  55— Oude 
Civil  Courts  Act  {XIII  of  1879),  s.  27— Oude 
Courts  Act  (XIV  of  1891),  s.  8— N.-W.  P.  and  Ouds 
Act  {XX  of  1890),  s.  42— Notification  1203,  dated 
23rd  September  1874— Stat.  28  Vict.,  c.  25,  s.  3. 
The  High  Court  of  Judicature  for  the  N.-W.  P. 
has  no  jurisdiction  to  entertain  an  appeal  from  the 
decree  of  a  District  Judge  in  Oude  dismissing  a  suit 
for  dissolution  of  marriage.  Morgan  v.  Morgan, 
I.  L.  R.  4  All.  306,  overruled.     Percy  v.  Percy 

I.  Ii.  R.  18  All.  375 

HIGH  COURT,  POWER  OF. 

See  Criminal  Procedure  Code,  ss.  145, 
435       .         .        I.  Ii.  R.  31  All.  150 

See  English  Committee. 

10  B.  Ii.  R.  79,  80,  82  note 

See  High  Court,  Jurisdiction  of. 

See  Possession,  Order  of  Criminal 
Court  as  to — Likelihood  of  Breach 
OF  THE  Peace    I.  L.  R.  28  Calc.  416 

See  Revlsion — Criminal  Cases. 

See  Sentence — Power  of  High  Coubt 
AS  to  Sentences. 

See  Superintendence  of  High  Court. 

See  Transter  of  Civil  Case. 

See  Transfer  of  Criminal  Case. 

See  Unprofessional  Conduct. 

I.  Ii.  R.  35  Calc.  317 

See  Verdict  of  Jury — Power  to  inter- 
fere with  Verdicts. 

revisional  powers  of— 

See  Hindu  Law — Inheritance. 

I.  Ii.  R.  34  Calc.  929 

to  interfere  ^^th  discharge  by 


HIGH      COUHT 
SIDE). 


RULES      (ORIQINAI. 


Presidency  Magistrate— 

See  Criminal  Procedure  Code,  ss.   435, 
439     .         .         .     13  C.  W.  N.  1221 

: to  interfere    with     verdict     of 

jury-' 

See  Revision — Criminal  Case — ^'ERDICT 
of  Jury  and  Misdirection. 

See  Verdict  of  Jury — Power  to  inter- 
fere with  Verdicts. 

HIGH  COURT  REVISION  SUO  MOTU. 

See  Civn.  Procedure  Code,  1882,  ss.  526, 
522,622        .         .    IOC.  W.N.  609 


See  Advocate- General. 

I.  Ii.  R.  30  Bom.  474 

See  Practice    ,     I.  L.  R.  31  Bom.  465 
I.  L.  R.  32  Bom.  152 

Rules  70,  71,  72— 

See  Barristers        .      13  C.  W.  N.  605 , 

Rule   80  {a    1) — Pauper,  petition    to 

sue  as — Prothonotary'' s  decision — Application  to 
Judge  in  Chanibers — Right  to  be  heard.  The  plaint- 
iff filed  a  petition  to  be  allowed  to  continue  her  suit 
in  formd  pauperis.  The  petition  was  heard  by  the 
Prothonotary  under  Rule  81  of  the  Bombay  High 
Coiurt  Rules.  The  petitioner  applied  under  Rule  80 
(a  1)  to  have  the  matter  adjourned  into  Court. 
Held,  that  the  party  dissatisfied  with  the  Prothono- 
tary's  decision  is  entitled  to  apply  to  the  Chamber 
Judge  to  have  the  matter  adjourned  to  him,  and 
that  the  Judge  in  Chambers  is  bound  to  decide  the 
matter  for  himself.  Meghbai  v.  Poonjabai 
(1907)  .         .         .         .      I.  Ii.  R.  32  Bom.  16a 

Rules  111,  112  and  162— 


See    Civil  Procedure  Code  (Act  XIV 
OF  1882),  s.  59    I.  L.  R.  32  Bom.  152 

Rule    361 — Suit  against    a    firmr^ 


Addition  of  the  names  of  partners  constituting  the 
firm — Practive  and  procedure — Jurisdiction  of  the 
Court  to  entertain  suit — Letters  Patent,  cl  12.  Rule 
361  of  the  Riiles  and  Forms  of  the  Bombay  High 
Court  does  not  extend  the  jurisdiction  of  the  Court : 
it  merely  sanctions  the  use  of  the  firm's  name  as  a 
convenient^  description  of  its  several  members 
and  exempts  a  plaintiff  from  the  obligation  of 
setting  forth  their  names  at  length.  Shaw  Wal- 
lace &  Co.  V.  Gordhandas  (1905) 

I.  L.  R.  30  Bom.  364 

Rule   540 — Petition — Taxing  Master 

— Solicitors''  retainer  denied — Taxation  of  costs. 
An  attorney  can  obtain  an  order  in  taxation 
of  his  costs  although  he  knows  that  his  client 
disputes  the  retainer  as  to  the  whole  bill.  In  re 
jones  {1887),  36  Ch.  D.  105,  followed.  In  re 
MADhavji  (1908)  I.  L.  R.  33  Bom.  667 

Rule  544 — Bill   of    costs — Order   for 

taxation — Business  not  transacted  in  Court — 
Practice.  Rule  544  of  the  Rules  of  the  High 
Court  does  not  empo^^  er  a  Judge  to  make  an  order 
on  an  attorney's  application  for  taxation  of  his  bill 
of  costs  for  business  not  transacted  in  Court,  unless 
such  order  be  by  consent,  and  the  Court  has  not  any 
inherent  power  on  which  the  jurisdiction  can  bo 
vested.  Sayers  v.  Walond,  1  Sim  <b  St.  97,  fol- 
lowed. Bai  Dossibai  v.  Crawford,  Brown  & 
Co.  (1908)      .         .         .     I.  Ii.  R.  32  Bom.  428 

Rule     677— Costs— Taxing  Master's 

decision  on  a  question  of  costs — Review  by  the 
Chambers  Judge — Third  Coun.seVs  costs  in  a 
defended  long  cause — Practice  aji  to  retaining  of 
Counsel  and  their  costs — Costs  of  a  third    Counsel 
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Rule  577—concld. 


engaged  to  ask  for  transfer  of  case  from  one  Judge 
to  another — Practice.  As  a  general  rule  the  Judge 
in  Chambers  will  not,  on  a  review  of  taxation,  inter- 
fere with  items  of  taxation,  which  are  entirely  within 
the  Taxing  Master's  discretion  or  go  into  details  of 
such  discretionary  items  ;  but  there  is  nothing  to  pre- 
vent him  from  doing  so  if  it  appears  to  him  that  the 
interests  of  justice  require  his  interference  and  it 
would  be  his  duty  in  all  such  cases  to  review  and 
revise  taxation  and  judge  and  decide  for  himself 
what  would  be  a  just  order  to  make  under  the  cir- 
cumstances. Where  two  counsel  are  already 
briefed  in  a  case,  and  a  third  is  instructed  to  make 
an  application  to  transfer  the  case  from  one  Judge 
to  another,  and  the  order  making  the  transfer 
makes  no  provision  as  to  costs,  the  costs  should 
on  taxation  be  refused  between  party  and  party, 
though  they  may  be  allowed  between  attorney 
and  client.  A  party  to  a  defended  long  cause 
is  entitled  to  appear  by  two  counsel.  If  both 
counsel  attend  throughout  the  hearing  and  the 
other  party  is  ordered  to  pay  costs  of  the  suit,  their 
brief  fees  and  full  refreshers  would  be  allowed  on 
taxation  against  the  losing  party.  If  the  suit  is 
conducted  by  one  counsel  only  throughout,  the  full 
refreshers  of  the  conducting  counsel  and  a  nominal 
refresher  of  2  G.  Ms.  of  the  other  counsel  would  be 
properly  allowable  against  the  opponent,  if  order- 
ed to  pay  costs.  If  the  absent  counsel  attends  for 
portion  of  the  time  the  case  is  at  hearing,  hia  re- 
fresher, proportionate  to  the  time  he  attends,  would 
also  be  properly  allowable,  in  addition  to  the  full 
refresher  allowed  to  the  counsel,  who  attends  and 
conducts  the  case.  Where  a  party  to  a  defended 
long  cause  engages  two  counsel  he  has  a  right  to  the 
services  of  at  least  one  of  them.  He  is  under  no 
obligation  whatever  to  engage  a  third  counsel.  If 
both  Counsel  find  that  they  \Aould,  owing  to  other 
engagements,  be  unable  to  go  in  and  conduct  the 
case,  when  it  is  called  on,  it  is  obviously  the  duty  of 
one  of  them  to  return  the  brief.  If  three  counsel  are 
engaged  before  the  hearing,  it  will  be  for  the  Taxing 
Master  to  consider  the  fees  and  refreshers  of  Avhich 
two  he  will  allow  between  party  and  party  and 
which  counsel's  fees  should  go  between  attorney  and 
client.  A  solicitor  engaging  three  counsel  is  en- 
titled to  have  his  third  counsel's  costs  taxed 
between  attorney  and  client,  if  he  proves  express 
authority  from  his  client  or  if  he  proves  that  some 
peculiar  contingency  arose  which  made  it  necessary 
for  him  to  engage  a  third  counsel  in  order  to  safe- 
guard his  client's  interests.  If  a  third  counsel  is 
added  after  the  hearing  of  the  suit  has  commenced, 
such  addition  must  be  at  the  cost  of  the  party  doing 
so.    Banco  Begum  v.  Mir  Aun  Ali  (1907) 

I.  Ii.  R.  32  Bom.  262 

Rule     859 — Limitation  Act    {XV    of 

1877),  Art.  178 — Application  for  enforcement  of 
'payment  of  costs  by  a  solicitor  against  his  client  is 
not  an  application  under  the   Civil    Procedure  Code 
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Rule  859— concld. 

— Art.  178  applies  only  to  applications  under  the 
Civil  Procedure  Code  {Act  XIV  of  1882).  There 
is  no  period  of  limitation  provided  for  an  application 
by  an  attorney  for  payment  of  his  costs  under  Rule 
859  of  the  High  Court  Rules.  Article  178  of  the 
Limitation  Act  applies  only  to  applications  under 
the  Civil  Procedure  Code.  Bai  3Ianekbai  v. 
Manekji  Kavasji,  I.  L.  B.  7  Bom.  213,  followed. 
Wadia,  Gandhy  &  Co.  V.  Pdrshotam  (1907) 

I.  L.  R.  32  Bom.  1 

HIGH  COURT  RULES  (APPELLATE 
SIDE). 

Rules  17,  18  and  ^5— Civil   Pro- 

cedure  Code  {Act  XIV  of  1882),  s.  652 — Limitation 
Act  {XV  of  1877),  s.  12 — Presentation  of  memoranda 
of  appeals,  applications  and  appeals  in  execviion 
proceeditigs — Accompaniments  extraneous.  The  ac- 
companiments directed  under  Rule  25  of  the  Bom- 
bay High  Court  Rules  are  extraneous  to  the 
memoranda  of  appeals,  applications  and  appeals  in 
execution  and  the  rule  expressly  does  not  fix  any 
time  at  which  the  documents  mentioned  in  clauses 
(2)  and  (3)  are  to  accompany  the  memoranda,  etc. 
An  appeal,  etc.,  if  presented  in  time,  is  validly 
presented  for  the  purposes  of  the  Limitation  Act 
(XV  of  1877),  if  it  is  accompanied  by  the  copies 
required  by  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  Per  Chandavarkar,  J. — No  rule  of 
the  High  Court  can  add  to  or  modify  the  conditions 
and  limitations  laid  down  in  the  Limitation  Act 
(XV  of  1877).  It  is  true  that  the  Court  has  the 
power  of  maldng  certain  rules  given  by  s.  652  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  and 
those  rules  must  be  ' '  consistent  with  ' '  the  Code. 
But  there  is  no  power  to  frame  a  rule  modifying 
any  rule  or  mode  as  to  computation  of  limitation 
prescribed,  expressly  or  by  necessary  implication 
in  the  Limitation  Act  (XV  of  1877).  Chunilal 
Jbthabhai  v.  Dahyabhai  Amulakh  (1907) 

I.  L.  R.  32  Bom.  14 
Rule  25— 

See  Legal  Practitioners'  Act,  s.  7. 

13  C.  W.  N.  415 

-  Part  II,  Ch.  IV,  Rule  XX— 

See  Privy  Council  Appeal. 

I.  L.  R.  36  Calc.  653 

Rule  515  A— 

See  Mortgage  .     13  C.  W.  N.  787 

HIGH  COURTS'  CHARTER  ACT  (24  & 
25  VICT.,  c.  104). 

ss.  1,  9, 13, 14— 

See  Barristers         .     13  C.  W.  N.  605 
s.  11— 


See  Warrant  of  Arrest — Civil  Cases. 

I.  L.  R.  26  Mad.  120 
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HIGH    COURTS'  CHARTER  ACT  (24  & 
28  VICT.,  c.  104)— cowcW. 

s.  15— 


See  PossESSioir,  Order  op  CRiiuifAL 
Court  as  to — Likelihood  of  Breach 
OP  THE  Peace    I.  L.  R.  28  Calc.  416 

See  Superintendence  op  High  Court — 
Charter  Act,  s.  15. 

Civil    Procedure  Code 

{Act  XIV  of  1882),  8S.  386,  622— High  Court 
can  interfere  under  s.  15  of  the  Charter  Act,  when  the 
lower  Court  issues  a  commission  to  examine  a  witness 
on  grounds  other  than  those  mentioned  in  the  Code. 
An  order  under  s.  386  of  the  Code  of  Civil  Procedure 
for  the  examination  of  a  witness  on  commission  can 
only  be  made  on  one  of  the  grounds  mentioned  in  the 
Code,  and  a  Court  usurps  a  jurisdiction  not  vested 
in  it  by  law,  when  it  orders  such  examination  in  the 
absence  of  any  such  ground.  The  High  Court  has 
power  to  interfere  with  such  an  order  under  s.  15 
of  the  Charter  Act.  Obiter :  The  High  Court 
may  also  interfere  with  such  an  order  under  s.  622 
of  the  Code  of  Civil  Procedure,  although  the 
order  is  only  interlocutory.  Somasundabam  Chet- 
tiar  v.  Manicka  Vasaka  Desika  Gnana  Sa^i- 
MANDA  Pandara  Sannidi  (1907) 

I.  Ii.  R.  31  Mad.  60 

HIGH    COURTS'      PROCEDURE     ACT, 
1875  (CRIMINAL). 

See  Criminal  Procedure  Code, 
ss.  266-336. 

s.  147— 


See    Transfer    of    CRnnNAL     Case — 
General  Cases. 

HIGHWAY. 

See  Port  Commissioners    Act  (Bengal 
Act  V  OF  1870),  ss.  6,  6,  31,  38,  39. 

I.  L.  R.  33  Calc.  1243 

HILIiY  LAND. 

See  Possession,  Suit  for. 

12  C.  W.  N.  273 

HINDU  FAMILY. 

See  Hindu  Law     I.  L.  R.  33  Calc.  507 

HINDU  LAW. 

See  Advocate  .     I.  L.  R.  33  Calc.  151 

See  Champerty  and  Maintenance. 

L  L.  R.  31  Calc.  433 

See  Civil  Procedure  Code  (Act  XTV  op 
1882),  s.  266  .     I.  L.  R.  31  Mad.  500 

See  Contract  Act  (IX  of  1872),  s.  2?. 

I.  L.  R.  27  AIL  361 
I.  L.  R.  32  Mad.  185 


HINDU  •L.KW—contd. 

See  Converts  .         .      1  W.  R.  P.  C.  1 

9  Moo.  I.  A.  195 

I.  L.  R.  2  Mad.  209 

1  Agra  F.  B.  39 

2  Agra  61 

3  Agra  82 
I.  L.  R.  10  Bom.  1 

I.  L.  R.  20  Bom.  53,  181 
I.  L.  R.  25  All.  546 

See  CuTCHi  Memons. 

See  Debuttur  .     13  C.  W.  N.  805 

See  Evidence       .     I.  L.  R.  31  AU.  116 

See  Evidence  Act  (I  of  1872),  s.  90. 

L  L.  R.  33  Calc.  571 

See  Grant,  Partition,  Will. 

8  C.  W.  N.  105 

9  C.  W.  N.  1009 

See  Khoja  Mahombdans. 

I.  L.  R.  29  Bom.  85 

See  Landlord  and  Tenant — Buildings 
ON  Land,  Right  to  remove,  and  Com- 
pensation FOR  Improvements,  etc.,  on 
Land     .         .     I.  L.  R.  10  Mad.  112 

See  Limitation  Act  (XV  of  1877),  Sch. 
II,  Art.  119      .     I.  L.  R.  32  Bom.  7    J 

See  Majority,  age  of. 

I.  L.  R.  1  Calc.  108 
10  B.  L.  R.  231 

See  OuDH  Land  Revenue  Act,  1876, 
s.  74  .         .     I.  L.  R.  31  All.  73 

See  Ownership,  presumption  of. 

I.  L.  R.  9  Mad.  175 

See  Practice    .     L  L.  R.  30  Bom.  477 

See  Probate  and  Administration  Act, 
s.  50    .         .         .     10  C.  W.  N.  955 

See  Salsettb  Law,  applicable  in. 

I.  L.  R.  19  Bom.  680 

See  Specific  Relief  Act,  1877,  s.  42. 

8  C.  W.  N.  465 
L.  R.  31 1.  A.  67 

See  Stridhan  .     I.  L.  R.  30  Bom.  229 

See  Succession  Act,  ss.  Ill,  116,  117. 

10  C.  W.  N.  695 

See  Succession  Certificate  Act,  18sn, 
s.  1,  CL.  (4)      .     L  L.  R.  31  All.  236 

See  Transfer  op  Property  Act,  s.  6. 

I.  L.  R.  31  AIL  53 

See  Trustees  Act,  s.  3  .  9  C.  W.  N.  79 

See  Vendor  and  Purchaser. 

I.  L.  R.  12  Bom.  33 
I.  L.  R.  27  All.  271 

See  Vendor  and  Purchaser — Posses- 
sion. 

See  Wajib-ul-arz     .     10  C.  W.  N.  730 

See  Well  .  9  C.  W.  N.   309,  749,  784 
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HINDU  l^KW—concld. 

— father's     right   in   property   ac- 

j_  quired  by  son — 

See  Hindu  Law  I.  L.  R.  33  Calc.  1119 

house  |built   with    money    fur- 
nished by  son— 

See  Hiis-DU  Law.  ' ;     .     13  C.  W.  K".  396 
_._ —  interpretation  of — 

See  OuDH  Estates  Act  (I  of  1860). 

5  C.W.N.  602 

reversion!  of  infant  to  Hinduism. 

See  Hindu  Law — Adoption — Evidence 
OF  Adoption     I.  L.  R.  30  Calc.  999 

1.  Sources  of  Hindu  LaTV.    The 


sources  of  Hindu  law  described  and  their  compara- 
tive authority  discussed.  The  various  schools  of 
Hindu  Law,  and  their  divisions  and  sub-divisions, 
enumerated  and  classified.  Ganga  Sahai  v. 
Lekhraj  Singh  .         .     I.  L.  R.  9  All.  253 

2. Usage  as  a  source  of  law. 

The  judgment  in  Collector  of  Madura  v.  Moot- 
too  Ramalinga  Sathupathy,  12  Moo.  /.  A.  397, 
gives  no  countenance  to  the  conclusion  that  in  order 
to  bring  a  case  under  any  rule  of  law,  laid  down  by 
recognized  authority  for  Hindus  generally,  evidence 
must  be  given  of  actual  events  to  show  that  in  point 
of  fact  the  people  subject  to  that  general  law  regu- 
late their  lives  by  it.  Bhagwan  Singh  v.  Bhagwan 
Singh      .         .         .         .     I.  L.  R.  21  AIL  412 

L.  R.  26  I.  A.  153 
3  C.  W.  N.  454 


HINDU  LAW— ADMINISTRATION. 


Administrator 


pen- 


dente lite,  liability  of,  to  pay  debt  of  deceased — 
Quasi-executor  de  son  tort.  Under  the  Hindu  law, 
as  in  English  law,  any  one  taking  charge  of  property 
belonging  to  a  deceased  person  renders  himself 
liable  for  his  debts.  So  an  administrator  pendente 
lite,  who  intermeddles  with  the  estate  of  a  deceased 
person,  after  he  ceases  to  be  administrator,  can  be 
sued  as  a  quasi-executor  de  son  tort.  Jogendernarain 
Deb  Royhut  v.  Emily  Temple,  2  Ind.  Jur.  (N.  8.) 
234,  and  Magaluri  Garudiah  v.  Narayana  Rangiah, 
I.  L.  R.  3  Mad.  359,  followed.  Khitish  Chandra 
AcHAPwTYA  Chowdhry  V.  Radhika  Mohan  Roy 
(1907)  .         .         .         .     I.  L.  R.  35  Calc.  276 

12  C.  W.  N.  237 

HINDU  LAW— ADOPTION. 

Col. 

1.  Authorities  on  Law  of  Adoption     4568 

2.  Requisites  for  Adoption — 

[a)  Sanction       ....  4570 

(6)  Authority    ....  4570 

(c)  Ceremonies  ....  4579 

3.  Who  biay  or  iviay  not  adopt      .     .  4586 

4.  Who  may  or  may  not  be  adopted  .  4610 


HINDU  LAW— ADOPTION— cowff^. 

6.  Second,    Simultaneous  or  Condi- 
tional Adoptions  .         .         .     . 

6.  Effect  of  Adoption 

7.  Failure  of  Adoption  or  Omission 

TO  exercise  Power     . 

Effect  of  Invalidity  of  Adoption  , 

Evidence  of  Adoption 

Doctrine     of    factum    valet  as 
REGARDS  Adoption 

11.  Terms  of  Adoption 

12.  Adoption    during     Wife's   Preg- 
nancy        ..... 

Consideration  for  giving  in  Adop- 
tion ...... 

Limitation    .         .         .         .         , 


8, 

9 

10 


Col, 

462T 
4637 

4651 
4653 
4653 

4660' 
4661 

4662 


13 


14 


.     4662 
.    4663 

5  C.  W.  N.  162 

See  Civil  Procedure  Code,  1882,  s.  13. 
I.  L.  R.  29  All.  1 


See  Administration 


See  Estoppel — Estoppel  by  Conduct. 

3  Agra  103A 

11  Bom.  190, 192,  note 

I.  L.  R.  7  Mad.  S 

I.  L.  R.  11  Bom.  381 

I.  L.  R.  15  Mad.  486 

I.  L.  R.  14  Bom.  312 

I.  L.  R.  18  Mad.  53.  145,  397 

I.  L.  R.  19  Bom.  374 

See  Evidence      .     .     13  C.  W.  N.  370- 

See  Hindu  Law — Custom — Adoption. 

See  Hindu  Law — Will — Construction 
OF  Wills — Adoption. 

See  Limitation  Act,  1877,  Sen.  II — 

Art.  118 ;        .    I.  L.  R.  25  Bom.  26 
L  L.  R.  27  Bom.  614 

Art.  119  ;  .  I.  L.  R.  24  AU.  195 

I.  L.  R.  26  Bom.  720 

Arts.  119,  118  and  124. 

I.  L.  R.  26  Mad.  291 

See    Onus    op    Proof — Hindu    Law — 
Adoption. 

effect  of  adoption — 

See    Hindu    Law — Widow — Power    of 
Disposition  on  Alienation. 

I.  L.  R.  26  Mad.  143 

1.  AUTHORITIES  ON  LAW  OF  ADOPTION. 

1. Authorities  on  Hindu  Law — 

Dattaka  Mimansa — Kalika  Purana.  In  dealing 
with  questions  of  the  Hindu  law  of  adoption,  it  is 
unsafe  to  resort  to  analogical  arguments  derived 
from  the  arrogatio  or  the  adoptio  of  the  Roman  civil. 


i 
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HINDU  LAW— ADOPTION— conid 

1.  AUTHORITIES  ON  LAW  OF  ADOPTION— 

concld. 

law,  and  where  it  is  necessary  to  recur  to  first  prin- 
ciples, they  should  be  sought  for  in  the  approved 
authorities  of  the  Hindu  law  itself,  and  not  in' foreign 
systems  of  law.  Collector  of  Musulipatam  v.  Cavaly 
Vencata  Narrainapah,  8  Moo.  I.  A.  529 ;  Bhyah 
Ram  Singh  v.  Bhyah  Ugur  Singh,  13  Moo.  I.  A. 
373  ;a,nd  Bamalahshmi  Amtnal  V.  Sivanantha  Peru- 
mal  Sethurayar,  14  Moo.  I.  A.  570,  referred  to.  The 
dictum  of  the  Lords  of  the  Privy  Council  in  The 
Collector  of  Madura  v.  Mootoo  Rarnalinga  Sathu- 
pathy,  12  Moo.  1.  A.  397,  that  the  duty  of  Euro- 
pean Judges  administering  the  Hindu  law  is  not 
so  much  to  inquire  ^^■hether  a  disputed  doctrine  is 
deducible  from  the  earliest  authorities  as  to  ascertain 
whether  it  has  been  received  by  the  particular  school 
governing  the  district  concerned,  and  has  there  been 
sanctioned,  by  usage,  does  not  prohibit  the  Court 
from  considering  the  question  of  fact  whether  a  par- 
ticular passage  of  the  Kalika  Purana  upon  which  an 
argument  in  the  Dattaka  Mimansa  is  based  is  au- 
thentic by  reference  to  other  authoritative  works  of 
Hindu  law.  In  that  case  no  inflexible  rule  was  laid 
down  assigning  supreme  and  infallible  authority  to 
the  Dattaka  Mimansa  in  questions  connected  with 
the  law  of  adoption  as  followed  by  the  Benares  school 
of  Hindu  law.  The  authenticity  of  the  text  of  the 
Kalika  Purana,  which  lays  do^^^l  that  a  child  must 
not  be  adopted  whose  age  exceeds  five  years,  is  ex- 
tremely doubtful.  The  interpretation  given  to  that 
text  in  the  Dattaka  Mimansa  wns  not  necessarily 
intended  to  be  universally  applicable,  and  admits  of 
a  construction  which  would  confine  the  application 
of  the  text  to  Brahmans  intended  for  the  priesthood  ; 
and  various  other  equally  plausible  interpretations 
have  been  adopted  by  other  authorities.  This  being 
so,  it  would  be  unsafe  to  act  upon  the  text  in  ques- 
tion and  uix)n  the  interpretation  placed  upon  it  in 
the  Dattaka  Mimansa  so  a«  to  set  aside  an  arloption 
which  took  place  many  years  ago,  which  had  ever 
since  been  recognized  as  valid,  and  under  which  the 
adoptee  had  ever  since  been  in  possession  of  his 
adoptive  father's  estate  upon  tho  single  ground  that 
at  the  time  of  the  adoption  the  adopted  son  was  more 
than  five  years  of  age.  According  to  the  Kalika 
Pm-ana  as  interpreted  b\'  the  Dattaka  Mimansa  of 
Nanda  Pandita,  an  adoption  in  the  Dattaka  form  is 
wholly  null  and  void  it  made  after  the  adoptee  has 
completed  the  fifth  year  of  his  age.  It  is  a  mistake 
to  hold  that,  according  to  the  Dattaka  Mimansa,  so 
long  as  an  adoption  takes  place  while  the  adoptee  is 
under  six  years  of  age,  it  is  valid.  The  mistake 
arises  from  supposing  that  the  word  "  panchvar- 
shiya  ' '  used  in  paragraphs  48  and  53  of  the  Dattaka 
Mimansa  necessarily  indicates  that  the  person  re- 
ferred to  has  passed  the  fifth  anniversary  of  his 
birth.  It  indicates,  on  the  contrary,  that  he  is  in 
his  fifth  year.  Thakoor  Oomrao  Singh  v.  Thakoo- 
ranee  Mehtah  Koonwer,  1  N.  W.  lOSa,  dissented 
from.     Ganga  Sahai  v.  Lekhraj  Singh 

I.  Ii.  K.  9  All.  253 


HINDU  LAW— ADOPTION— cjuW. 

2.  REQUISITES  FOR  ADOPTION. 

(a)  Sanction. 

1.  Gift    and  acceptance — Valid 

adoption.  To  constitute  a  valid  adoption,  there 
must  be  a  gift  and  an  acceptance.  Collector  op 
Stjkat  v.  DmRSHiNGJi  Vaghbaji  .    10  Bom.  235 


See  Kenchawa  v.  Ningapa 

10  Bom.  265  note 

2.     Sanction  of  ruling  power — 

Adoption  otherwise  valid — Consent  of  ruling 
power — Sv/xession  to  service  ioatan.  A  formal 
adoption  is  not  invalid  because  it  has  not  received 
the  sanction  of  the  ruling  power,  and  (where  the 
ruling  power  does  not  interfere)  an  adoption  without 
such  sanction  entitles  the  adopted  son  to  succeed  to 
property  of  the  nature  of  a  service  watan.     Ram- 

CHANDRA  VaSUDEV  V.  NanAJI  TiIMAJI 

7  Bom.  A.  C.  26 


3.  — 


Sanction    of  Government — 


Adoption  by  kulkarni—Act  XI  of  1S43 — Bom. 
Act  III  of  1874,  ss.  33,  34  and  35.  The  sanction 
of  Government  to  an  adoption  by  a  kulkarni  or  his 
widow,  or  by  a  co-parcener  in  a  kulkarniship  or  his 
widow,  is  not  necessary  to  give  it  validity  nor  has  - 
Grovernment  any  right  to  prohibit  or  otherwise  inter  -  m 
vene  in  such  an  adoption.  Narhar  Govind  Kul- 
KARNi  V.  Narayan  Vithal   I.  L.  R.  1  Bom.  607 

Registration — Requisite      for      J 


valid  adoption.  According  to  Hindu  law,  neither 
registration  of  the  act  of  adoption  nor  any  written 
evidence  of  that  law  having  been  completed  is  essen- 
tial to  its  validity.  Sutroooun  Sutputty  v. 
Sabitra  Dye  .         .     5  W.  R.  P.  C.  109 


5. 


Adoption    by  the 


ividow  of  a  Hindu  who  predeceased  his  father — Pre- 
sence  of  the  widoioed  mother-in-law  at  the  ceremony  of 
adoption — Acquiescence.  The  widow  of  a  Hindu, 
who  predeceased  his  father,  made  an  adoption. 
At  the  ceremony  of  adoption  the  widowed  mother- 
in-law  of  the  widow  was  present.  A  question 
having  arisen  as  to  whether  the  presence  of  the 
widowed  mother-in-law  was  equivalent  to  consent 
on  her  part  to  the  adoption.  Held,  that  mere 
presence  is  not  necessarily  equivalent  to  consent, 
for  consent  in  this  connection  implies  an  intelligent 
concurrence  on  due  consideration,  and  it  ia  for  the 
Court  to  determine  whether  the  whole  circumstanoes 
of  the  case  invite  the  inference  that  such  a  consent 
had  been  given,  bearing  in  mind  that  the  consent  M 
required  is  a  matter  not  of  form,  but  of  sub-  " 
stance.     Bhlmappa  v.  Basawa  (1905) 

I.  L.  R.  29  Bom.  400 


(6)  Authority. 


6. 


Adoption 


made      without 
Thei-e  can  be 


authority — Invalid  adoption,  i  nei-e  can  De  no 
gift  in  adoption  where  there  is  an  absence  of  auth- 
ority, the  attempt  to  give  being  a  mere  nullity. 
There    is   nothing    in  such   an   attempted    tx«ns- 
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HINDU  LA.W— ADOPTION— cori^rf. 

2.  REQUISITES   FOR  ADOPTION— con«(^. 

(6)  Authority — contd- 

action  to  set  aside  ;    it  should  simply    be  declared 
null  and  void  ah  initio.     Lakshmappa  v.   Ramava 

12  Bom.  364 

7. Verbal    authority — Mode  of 

giving  authority.     According  to  Hindu  law,  a 
pou  er  to  adopt  may  be  given  verbally.     Soonder 

KOOMAREE        DeBEA        V.        GUDADHIJR         PeRSHAD 

Tewaree 

4  W.  R.  p.  C.  lie  :  7  Moo.  I.  A.  54 


8. 


Absence  of  prohibi- 
to     adopt.     Held, 


Hon — Presumption — Permission  ^        ^ 

that  the  doctrine  of  Hindu  law  that  a  "permission  is 
to  be  presumed  in  the  absence  of  prohibition  "  (Dat- 
taka  Chandrika,  s.  1,  verse  32)  relates  to  a  giver, 
and  not  to  a  receiver,  in  adoption.  Tarini 
Chfrn  Chowdhry  v.  Saroda  Sfndari  Dasi 

3  B.  Ii.  R.  A.  C.  145  :  11  W.  B.  468 

9. Necessity  of  express  author- 
ity of  deceased  husband — Maxim,  "  quod 
fieri  non  debuit,  factum  valet " — Law  in  Benares 
— Mitakshara  law.  Held,  by  the  Full  Bench  that, 
according  to  the  Benares  school  of  Hindu  law,  a 
Hindu  widow  cannot  make  a  vaHd  adoption  to  her 
deceased  husband  without  his  express  authority ; 
that  an  adoption  actually  made  by  her  without  such 
express  authority  is  illegal  and  void  ;  and  that  the 
maxim,  "  quod  fieri  non  debuit,  factum  valet  "  is 
inapplicable  to  such  an  adoption.  Tulsbi  Ram  v. 
Behari  Lal    .         .         .      I.  L,  R.  12  All.  328 

10, Adoption 

out 


by  widow  with- 

Semble :  A   Hindu 


special    authority.       

widow  can  give  her  son  in  adoption  without  special 
authority  from  her  husband.  Gubulingaswami  v. 
Ramalakshjviamma   .         .     I.  L.  R.  18  M!ad.  53 

11. 

Hon 
law. 


Adoption  by  widow — Adop- 

hy  daughter-in-law — Authority  of  father-in- 
llnless  prohibited  expressly  or  by  implication, 
a  widow  in  the  Presidency  of  Bombay  has  authority 
to  adopt,  but  a  daughter-in-law,  i.e.,  the  widow  of  a 
predeceased  son,  must  be  specially  authorized  by  her 
father-in-law  in  order  that  she  may  make  a  valid 
adoption  binding  as  against  the  heirs  of  her  father- 
in-law.  Gopal  Balkrishna  Kenjale  v.  Vishnu 
Raghfnath  Kejstjale     .    I.  Ii.  R.  23  Bom.  250 

12.  Widow's  capacity  to  adopt 

— Implied  prohibition — Adoption  by  senior 
widow.  In  the  absence  of  express  prohibition,  the 
husband's  consent  to  an  adoption  by  his  widow  is 
always  to  be  impUed.  The  question  of  impUed  pro- 
hibition is  one  of  legal  inference  from  the  facts  found, 
and  it  is  open  to  the  Court  to  inquire  into  its  correct- 
ness in  second  appeal.  Semble :  In  the  Bombay 
Presidency  the  widow's  right  to  adopt  is  inherent, 
and  not  merely  delegated.  Semble:  In  the  ab- 
sence of  express  prohibition  by  the  husband,  the 
widow's  power  to  give  or  take  in  adoption  is  co- 
extensive with  that  of  the  husband.  LAKSHMiBAr 
V.  Sarasvatibai        .  I.  Ii.  R.  23  Bom.  789 

VOL.  II. 


HINDU  LAW— ADOPTIOIT— con^i. 

2,  REQUISITES    FOR    ADOPTION— cowfrf. 


(6)  AUTHOBITY — COfUd, 


13. 


Power   to   adopt — Preaump' 

tion  of  authority— Proof  of  power  to  adopt — Adop- 
tion on  contingency.  Circumstances  under  which  a 
Court  will  require  strict  proof  of  power  to  adopt,  and 
under  which  it  will  assume  the  power  to  have  been 
given.  The  acquiescence  of  parties  interested  in  oi>- 
posing  an  adoption  is  not  prima  facie  evidence  of  its 
validity.  1'he  precise  contingency  contemplated  by 
the  donor  of  the  power  must  happen  to  make  an 
adoption  valid.  Mohindrol.a.ll  Mookepjtee  v. 
Rookiney  Debee   ....        Cor.  42 


14. 


Presumption  from  acquies- 


cence— Consent  to  adoption.  Where  an  adoption 
had  been  acquiesced  in  for  a  period  of  thirty-three 
years,  it  was  presumed  that  the  necessary  consent 
of  some  person  competent  to  giveaway  the  adopted 
son  had  been  obtained.  Anaxdrav  Sivaji  v. 
Ganesh  Eshvant  Bokil  .      7  Bom.  Ap.  33 

15.  - 

ity       to 


Proof  of  author- 
adopt — Ceremonies — Presumption.  The 
Couit,  when  it  is  satisfied  that  permission  to  adt)pt 
exists,  will  exact  slight  proof  of  the  performance  of 
ceremonies  ;  but  it  cannot  conversely,  from  the 
observance  of  ritual  forms,  infer  that  the  husband's 
authority,  which  is  essential  in  cases  of  adoption 
by  a  Hindu  widow,  has  been  really  obtained. 
Radhamadhub  Gossain  v.  Radhabullub  Gossain 
2  Ind.  Jur.  O.  S.  5  :  1  Hay  311 

16,  — Presumption  of — 

consent — Acts  of  adoptive  mother.  When  a  Hindu 
lady  adopted  a  son  in  the  lifetime  of  her  husband, 
the  fact  that  she  carried  on  a  law-suit  during  his 
lifetime,  calhng  herself  his  wife  and  the  mother  of 
the  adopted  son,  and  that  neither  the  husband  nor 
any  one  else  denied  the  adoption,  would  be  strong 
corroborative  evidence  that  the  adoption  was  made 
not  only  with  the  husband's  consent,  but  that  the 
ceremonies  usual  on  the  occasion  of  an  adoption 
were  done  in  his  actual  presence.  Tincoweie 
Chatterji  v.  Denonatu  Banerjee 

W.  R.  1864, 155 

17.  Proof  of  authority  to  adopt 

— Adoption  by  widoio  to  deceased    husband,  proof 
of.     In  an  adoption  made  by  a  Hindu  widow,  under 
authority  conferred  upon  her  for  that  purpose  by  her 
husband,  the  authority  must  be  strictly  proved,  and 
as  the  adoption  is  for  the  husband's  benefit,  the 
child  must  be  adopted  to  him,  and  not  to  the  widow 
alone.     An  adoption  by  the  widow  alone  would  not, 
for  purposes  of  Hindu  law,  give  the  adopted  child, 
even  after  her  death,  any  right  to  property  inherited 
by  her  from  her  husband.    Held,  in  the  present  case, 
that  the  evidence  did  not  support  the  contention 
that  the  adopted  son  of  the  widow  had  been  adopted 
to   the   husband.     Chowdhry    Padam   Singh   v. 
KOER  Udaya  Singh     .  2  B.  L.  R.  P.  C.  101 

12  W.  R.  P.  C.  1 
12  Moo.  I.  A.  350 

7f 
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HINDU  liAW—ADOTTlON—contd. 

2.  REQUISITES  FOR  ADOVnom—contd. 


(6)  Authority — contd. 


18. 


Bejerence  to  deed 


in  subsequent  deed.  When  a  subsequent  deed  of  per- 
mission to  adopt  was  proved,  a  distinct  reference 
made  in  it  to  a  former  deed  of  the  same  character 
which  corresponded  in  every  particular  with  the 
description  of  it  given  in  the  subsequent  instrument 
was,  in  the  absence  of  proof  of  the  existence  of  any 
other  document  or  of  anything  calculated  to  throw 
doubt  on  the  former  instrument,  held  sufficient  to 
establish  its  identity.  Kishe  Sunkur  Dutt  v. 
MoHA  Mya  Dossee  ".         .  W.  B.  1864,  210 


19. 


Evidence  of  adop- 


tion and  poicer  to  adopt.  A  writing  under  the  hand 
of  a  deceased  husband  declaring  that  he  gave  his 
wife  power  to  adopt,  though  not  complete  aa  a  testa- 
mentary disposition,  may  yet  be  evidence  of  a 
declaration  of  fact.  Brojokishoree  Dassee  v. 
Sreenath  Bosb    ...         .  9  W.  R.  463 


20. 


Evidence    of  au- 


thority to  adopt.  Whether  an  elder  widow  who  had 
purported  to  adopt  a  sou  to  her  deceased  husband 
under  his  authority  had  received  such  authority 
orally  or  by  will  was  disputed  by  a  junior  widow,  the 
Courts  below  differing  as  to  the  question  of  fact. 
Upon  the  evidence,  the  finding  of  the  Subordinate 
Judge  that  no  such  authority  had  been  given  was 
maintained.     Ammi  Devi   v.  Vikrama  Devu 

I.  L.  R.  11  Mad.  486 
L.  R.  15  I.  A.  176 

21. Povsrer  to  adopt — Validity  of 

power  to  widow  and  executors  to  adopt — Exercise 
of  such  power  by  widow  with  consent  of  the    surviv 
ing  executor.     A  testator  by  his  will  authorized  and 
empowered  his  wife  to  adoj^t  a  son  in  the  following 
words  :  "  I  hereby  authorize  and  empower  my  wife 
and  executrix,  and  ray  executors  and  trustees,  to 
whom  I  give  full  permission  and  liberty,  to  adopt 
after  my  decease  a  son,  and  in  case  of  hia  death 
during  his  minority  or  on  attaining  his  full  age,  and 
without  leaving  male  issue,  to  adopt  a  second  son, 
and  in  oase  of    his  death    during    minority  or  on 
attaining  such  age,  and  without  leaving  male  issue, 
to  adopt  a  third  son,  and  no  more,  etc. "    Held,  that 
the  power  of  adoption  was  valid.     The  testator  as- 
sociated the  other  executors  with    his  wife  for  the 
purpose  of  insuring  a  wise   exercise  of  her  discre- 
tion in  the  selection  of  a  son  for  adoption,  and  not 
with  the  intention  of  maldng  it  an  essential  condi- 
tion of  adoption  that   they    should  take  a  part  in 
the  ceremony  of  adoption  from  which,  under  the 
Hindu  law,  they  were  precluded.     Held,  also,  that 
the  power  was  given   to  the  executors   qua  execu- 
tors, and  therefore  survived  to  the  holders  for  the 
time  being  of  the  office  of  executors  ;  the  death  of 
one  of  them  before  the  power  was  exercised  did  not 
therefore  render  the  power  void.     The  power  was 
•validly  exercised    by  the  wife  adopting  with  the 
consent  of  the  surviving  executor.     The  mere  fact 
of  the  surviving  executor  not  having  actually  and 
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physically  taken  in  adoption  was  not  a  failure  to 
comply  with  the  terms  of  the  power.  Amrito 
Lall  Dutt  v.   SuRNOMoyE  Dassee 

I.  L.  R.  24  Calc.  589 

1  C.  W.  N.  345 

Heldf  on  appeal,  that  such  power  was  bad.  Under 
Hindu  law,  power  to  adopt  can  be  given  to  a  widow 
only,  and  she  has  no  capacity  to  adopt  save  under 
the  express  permission  of  her  husband  given  in  his 
lifetime.     Amrito  Lal  Dutt  v.  Surnomoni  Dasi 

I.  li.  R.  25  Calc.  662 

2  C.  W.  N.  389 

Held  by  the  Privy  Council : — That  no  one  except 
the  widoAv,  authorized  for  the  purpose  by  her  hus- 
band, can  adopt  a  son  to  him  after  his  decease  is  a 
principle  in  the  Hindu  law  of  adoption.  The  power 
is  exerciseable  by  the  widow  alone,  though  restric- 
tion may  be  placed  upon  her  choice  of  a  boy  by  the 
husband's  having  made  it  a  condition  that  persons 
named  by  him  should  concur  in  the  choice.  Held^ 
therefore,  that  by  this  will  no  valid  authority  to 
adopt  was  given  to  the  widow.  The  conjecture  that 
the  testator  really  meant  to  give  authority  to  the 
widow  to  adopt,  restricting  her  power  merely  to  the 
extent  that  there  should  be  others,  his  executors, 
who  were  to  consent  to  the  choice  of  a  boy  to  be 
adopted  by  her,  could  not  be  accepted  as  a  legitimate 
construction  of  the  will.  The  authority  was  ex- 
pressed in  clear  terms  to  be  to  the  three.  It  would 
also  be  beyond  the  range  of  judicial  interpretation 
to  construe  the  will  as  meaning  that  the  testator 
only  intend^  to  provide  for  the  appointment  of  a 
male  successor  to  him  in  the  property.  Amrito 
Lal  Dutt  r.  Surnomoye  Dasi 

L  li.  R.  27  Calc.  996 

L.  R.  27  I.  A.  128 

4  C.  W.  N.  549 

22. Specifying     a     child    for 

adoption  who  dies  or  is  refused— Continuation 
of  authority  to  adopt  another  person.  Where  a 
husband  authorizing  an  adoption  specifies  the  child 
he  wishes  to  be  taken,  but  that  child  dies  or  is  re- 
fused by  his  parents,  the  authority  given  warrants 
(at  least  in  Bombay)  the  adoption  of  another  child. 
The  presumption  is  that  the  husband  desired  an 
adoption,  and  by  specifying  the  object  merely 
indicated  a  preference.     Lakshmibai  v.  Rajaji 

I.  L.  R.  22  Bom.  996 


23. 


Termination  of   authority 


to  adopt.  The  authority  of  a  widow  to  adopt  is  at 
an  end  when  the  estate,  after  being  vested  in  her  son, 
has  passed  to  the  son's  Avidow.  Amava  v.  ]Mahad- 
GAUDA  .         .         .  I.  L.  R.  22  Bom.  416 

24. Consent  of  sapinda — Adoption 

by  widow — Consent  of  sapinda — Exercise  of  discretion 
— E^ect  of  representation  by  widow  that  her  husband 
had  given  authority,  when  none  had  in  fact  been 
given — Effect  of  asking  consent  of  one  of   two    so- 
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pindas  of  equal  degree.  Where  a  widow  obtains  the 
assent  of  a  sapinda  to  an  adoption,  by  representing 
that  her  late  husband  had  authorized  it,  when  in 
fact  he  had  not,  such  assent  is  inefficacious  in  laAv. 
The  assent  of  a  sapinda  to  an  adoption  to  be  made 
by  the  widow  of  a  deceased  kinsman  should  be 
given  by  him  in  the  exercise  of  his  discretion  as  to 
whether  the  adoption  ought  or  ought  not  to  be  made 
by  a  widow  who  has  not  received  her  husband's 
authority  to  make  the  adoption.  A  widow  whose 
late  husband  had  died,  without  giving  her  authority 
to  adopt  a  son,  applied  for  such  authority  to  one 
of  two  sapindas  of  equal  degree,  who  were  divided 
as  between  themselves,  and  who  were  both  divided 
from  the  deceased.  The  sapinda  (who  was  the 
senior)  gave  his  assent  to  the  adoption.  The  other 
was  not  asked.  On  a  suit  being  brought  for  a  de- 
claration that  the  adoption  was  invalid,  it  was  argued 
that,  though  the  assent  of  the  other  sapinda  had 
not  been  asked  for  at  or  about  the  time  of  the  adop- 
tion, it  must  be  taken  that  his  assent  had  been  ap- 
plied for  and  refused,  inasmuch  as  the  circumstances 
and  the  attitude  he  had  assumed  showed  that  he 
would  have  refused  to  give  it.  Held,  that  the 
adoption  was  invalid.  If  it  was  the  widow's  duty 
to  seek  the  assent  of  both  sapindas,  she  could  not  be 
regarded  as  having  discharged  her  duty,  because,  in 
her  opinion,  such  an  application  would  have  been 
made  in  vain.  The  object  of  enjoining  a  widow 
to  seek  and  act  under  the  guidance  of  her  husband's 
sapindas  would  be  defeated  if  she  should  omit  to 
give  an  opportunity  to  the  sapindas  concerned  to 
advise  her  against  making  an  adoption  or  against 
adopting  a  particular  boy.  If  such  an  assent  had 
been  applied  for  and  had  been  refused,  and  the 
adoption  had  then  been  made  on  the  assent  of  one 
sapinda,  the  Court  would  have  been  in  a  position  to 
decide  whether  consent  had  been  withheld  properly 
or  improperly  and  capriciousl5^  But  it  was  clear 
that  in  this  case  the  widoAv  had  been  determined  to 
ignore  the  other  sapinda,  and  not  to  care  for  his 
advice  or  even  to  give  him  an  opportunity  to  advise 
her.  There  is  nothing  improper  in  a  sapinda 
proposing  to  give  his  assent  to  a  widow  adopt- 
ing his  own  son,  if  such  son  be  the  nearest  sapinda, 
and  refusing  to  give  his  assent  to  her  adopting 
stranger  or  a  distant  sapinda,  if  there  be  no  reason- 
able objection  to  the  adoption  of  his  own  son.  In 
the  case  of  an  undivided  family,  it  may  be  that  the 
assent  of  the  senior  sapinda,  having  the  status  of 
managing  member,  will  be  equivalent  to  the  assent 
of  the  family,  and  will  be  sufficient.  But  this  con- 
sideration has  no  application  to  cases  where  the 
assent  has  to  be  sought  from  divided  kinsmen, 
especially  when  they  are  divided  as  between  them- 
selves.     SUBRAHMANYAM  V.  VeTSTKAMMA  (1903) 

I.  Ii.  R.  26  Mad.  627 

25.  . Authority  of  hus- 
band to  his  wife  to  adopt — Adoption  in  pursuance 
cf  it — Death  of  son  so  adopted — Subsequent  adoption 
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hy  widow  with  assent  of  some  sapindas — Validity. 
A  husband  authorized  his  Avife  to  adopt  a  son 
and  died.  The  widow  adopted  a  son  in  pursu- 
ance of  that  authority,  but  the  son  also  died.  The 
widow  adopted  a  second  time.  Both  adoptions 
were  made  with  the  assent  of  some  sapindas;  but 
the  assent  to  the  second  adoption  was  of  question- 
able validity.  Held,  that  the  husband's  authority 
was  not  exhausted  by  the  first  adoption,  and  held 
good  for  the  second  adoption  also,  which  was  valid 
for  that  reason,  independently  of  the  assent  of  the 
sapindas.  Seirible :  that  where  some  sapindas 
signed  a  document  assenting  to  an  adoption  by  a 
widow  of  "  any  boy  at  any  time,"  which  was  not 
acted  on  for  nine  years,  during  which  period  cir- 
cumstances materially  changed,  the  assent  so  given 
would  not  be  valid.  Suryanarayana  v.  Venkata- 
RAMANA  (1903)      .         .       I.  Ii.  R.  26  Mad.  681 

26.  Convert — Gift  of  a  son  in  adop- 
tion hy  a  Hindu  convert  to  Mahomedanism — Validity 
of  such  adoption.  A  Hindu  father  does  not  lose  his 
capacity  to  give  his  son  in  adoption  by  reason  of  his 
conversion  to  Mahomedanism.  Queer e :  Whether 
this  holds  good  in  the  case  of  Brahmans,  among 
whom  the  datta-homa  ceremony  is  necessary. 
Plaintiff,  a  Rajput,  whose  natural  mother  was 
dead,  and  whose  natural  father  had  become  a 
convert  to  Mahomedanism,  was  given  in  adoption 
by  his  uncle,  to  whom  the  natural  father  had 
given  necessary  authority  :  Held,  that  the  addition 
was  valid,      ^ham-sing  v.  Santabai  (1901) 

I.  Ii.  R.  25  Bom.  551 


27. 


Widow — Power  of     widow    to 


give  a  son  in  adoption — Authority  to  give  in 
adoption.  According  to  Hindu  law,  a  widow, 
even  in  the  absence  of  any  authority  from 
her  deceased  husband,  is  competent  to  give 
one  of  her  sons  in  adoption.  Sri  Balusu  Guru- 
lingaswami  v.  Sri  Balusu  Rama  Lakshnvamma, 
I.  L.  R.  22  Mad.  398  ;  Mhalsabai  v.  Vithoba  Khand- 
appa  Oulve,  7  Bom.  H.  G.  Appx.  26  ;  Hurosoon- 
dree  Dossee  v.  Chundermoney  Dossec  {1863),  Sev. 
Rep.  938  and  Tarini  Charan  Chowdhry  v.  Saroda 
Sundari  Dasi,  3  B.  L.  R.  {A.  C.)  145,  referred  to. 
Ranguhai  v.  Bhagirthibai,  I.  L.  R.  2  Bom.  377, 
distinguished.  Jogesh  Chandra  Banerjee  v. 
Nrityakali  Debi   (1903)  ^   _ 

I  L.  R.  30  Gale.  965 
s.c.  7  C.  W.  N.  871 


28. 


Authority  to  adopt 


— Power  of  Hindu  widow  actifig  on  authority  from 
her  husband — Evidence  as  to  giving  authority  and 
carrying  out  its  directions.  All  the  schools  of 
Hindu  law  recognise  the  right  of  the  widow  to 
adopt  a  son  to  her  husband  with  his  assent, 
which  may  be  given  either  orally  or  in  writing, 
and  when  given  must  be  strictly  pursued.  The 
widow  cannot  be  compelled  to  act  upon  such 
authority,  unless  and  until  she  chooses  to  do  so  ; 
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and  in  the  absence  of  express  direction  to  the 
contrary  there  is  no  limit  to  the  time  within  which 
she  may  exercise  the  power  conferred  upon  her. 
In  this  case  it  was  held  on  the  evidence  that  the 
authority  to  adopt  a  son  had  been  given,  and  its 
directions  had  been  strictly  pursued,  the  judgment 
of  the  High  Court  being  affirmed.  Mutasaddi  Lal 
V.  KuNDAN  Lal  (1905)       .     I.  L.  H.  28  AIL  377 

B.C.  Ij.  R.  33  I.  A.  55 


29. 


Adoytion —  Con- 


sent of  sapindas  obtained  by  false  representation. 
Heldf  that  a  \^idow,  who  fails  to  prove  her 
husband's  authority  to  adopt,  cannot  support  its 
validity  by  consent  given  by  her  husband's  sapm- 
das  on  her  representation  that  bj'  so  doing  they 
were     ratifying    the     husband's   authority.     Jon- 

NALAGADDA  VenKAMMA        V.         JOXNALAGADDA 

SUBRAHMANIAM  (1905)  .  L.  R.  34  I.  A.  22 

s.c.  I.  Ij.  R.  30  Mad.  50 


30. 


Authority  given  jointly  to 
adopt  —  Character    of  de^^cend- 
by    forfeiture    and  regrant  to 
given  jointly  to  two  wi- 


two  widows  to 

ibility    net   afected 
heirs — A  doption — Authority 

dows  to  adopt  rnlid  and  can  be  exercised  by  one  after 
the  death  of  the  other — Adoption  made  under  coercion 
only  voidable — Adoption  does  not  divest  an  adopted 
son  of  joint  property  of  which  he  had  become  sole  ani 
absolute  owner.     The  question  whether  an  estate  is 
subject  to  the  ordinary  Hindu  law  of  succession  or 
descends  according  to  the  rule  of  primogeniture  must 
be  decided  in  each  case  according  to  the  evidence 
given   in   it.     Srimantu   Raja    larlagadda   MaUi- 
karjuna    v.    Srimantu     Raja     Yarlagadda   Durga, 
L.  R.  17  I.  A.  134  at  p.  144,  referred  to  and  fol- 
lowed.     Where    an    estate    acquired   by  sale  or 
forfeiture  by  Government  is  regranted  to  the  heirs  of 
the  former  owner  without  expressing  any  intention 
to  interfere  with  the  quality  of  the  estate  in  regard 
to  its  descendibility,  such  regrant  does  not  affect 
that  quality  of  the  estate,  although  it  would  be  self- 
acquired  property  in  the  hands  of  the  grantee  and 
would  devolve  as  such  :  Held,  on  the  evidence  and 
the  previous  history  of  the  Nidadavole  estate,  that 
such  estate  was  partible  according  to  the  ordinary 
Hindu    law  applicable  to  co-parcenary  property. 
An  authority  to  adopt  given  to  two  widows  jointly 
is  not  invalid  and  may  be  exercised  by  one  after  the 
death  of  the  other.    An  adoption  made  under  coer- 
cion is  not  void,  but  voidable  and  will  be  valid,  if 
ratified    subsequently,     if      no  one's    interest  is 
prejudicially  affected  by  such  ratification  before  it 
is  made.     The  adoption  into  another  family  of  the 
only  surviving  member  of   a  joint  family,  in  whom 
the  family  estate  has  vested  solely  and  absolutely, 
does    not,   in  law,    operate  to  divest  him  of   his 
rights  in  such  estate.     Venkata  Narasimha  Appa 
Row     V.     Ranoayya  Appa  Row  and     others 
(1905)       .         .         .         I.  L.  R.  29  Mad.  437 

31.  Adoption    after    birth    of 

poBthumous  Son  to  sole  surviving  co-par- 
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cener — Adoption  by  widow  with  authority  of  husband 
— Joint  family — Mitakshara  law — Gift  to  daughter  out 
of  joint  property — Gift  out  of  irtcome — Ri^jht  to  parti- 
tion.    Two  brothers  formed  a  joint  family  governed 
by  the  Mitakshara  law  as  in  force  in  Bombay  and 
were  possessed  of  considerable  ancestral  property. 
One  of  them  died  on  14th  September   1900  without 
male  issue  but   leaving  his  widow  pregnant.     The 
other  brother  died  on  17th   December  1900  leaving 
a  will,  dated  30th  November,  by  which  he  purpor- 
ted to  make    certain    dispositions    of    the    family 
property  and  also  authorized  his  widow  to  adopt  a 
son  with  the  consent  of  persons  specifically  mention- 
ed in  the  will :"  such  adoption  to  be  made  even 
though  a  son  is  born    to    my  brother's  widow.'* 
On  18th  December  his    brother's  widow  gave  birth 
to  a  son,  the  plaintiff.     On  I7th  February  1901, 
the  testator's  wido^^  adopted  a  son  to  her  husband 
with   the  consents   directed  in  the  will.     It  was 
contended  that  on  the  face  of  the  will  the  adoption 
was  illegal  and  void  because  the   power   to   adopt 
was  part  of  a  plan  for  the  disposition  of  the  family 
property  which  was  in  contravention  of  the  law, 
and  the  power  was  dependent  on  that  plan  having 
effect.     Held,  on  the  construction  of  the  will,  that 
the  dispositions  made  were  within    the  testator's 
competence  at  the  date  of  the  will  and  at  the  date 
of  his  death  ;  they  were  only  liable  to  be  defeatetl 
in  one  event  (which  in  fact  happened),  namely,  his 
brother's  widow  giving  birth  to  a  son,  and  the  will 
expressly  said  that,  in  that  case,  the  adoption  should 
still  be  made.    It  was  also  contended  that  at  the  time 
the  adoption  took  place  the  family  property  had 
become  vested  absolutel}'  and  exclusively   in    the 
plaintiff  and  that   the    adoption  could    not  divest 
it.     Hefd,     that     the  adoption   being   made   \iiih. 
the  authority    of     the    husband  was   valid,  and 
under  the  circumstances  the  plaintiff  took  the  pro- 
perty subject  to  the  adoption,  and  the  adopted  eon 
became  on  his  adoption  a  co-parcener    with  the 
plaintiff   in     the     family     property.     Sri    Virada 
Pratapa     Raghunada     Deo  v.   Sfi   Brozo    Kishore 
Datta  Deo,    L.    R.  3    LA.  154,  followed.     Held, 
also,  that  a  sum  of  R 20,000  given  to  his  daughter, 
one  of  the  defendants,  by  the  testator  and  trans- 
I    ferred  to  her  in  his  lifetime,    was  a  valid  gift  and 
I    justified  b}'^  the    circumstances  of  the  case  and  as 
being  made  not  out  of  capital  but  out  of  income. 
!    Held,    further,   that      partition  of  the    property 
[    which  was  asked  for  in  case  the  plaintiff  had    no 
exclusive  right  to  it  was  rightly  refused    by    the 
Courts  in  India.     Bachoo  v.  Mankorebat  (1907) 
I.  Ii.  R.  31  Bom.  373  :  L.  R.  34  I.  A.  107 

32.  Adoption  with  consent  of 

sapindas  — Assent  given  on  the  stren/jth  of  re- 
preset}  tat  ion  by  widow  that  she  had  her  husband^  s 
authority  to  a^t — Such  authority  found  on  evidence 
not  to  have  been  proved — Omission  to  ask  consent  of 
one  of  ttoo  of  husband's  nearest  kinsmen,  effect  of. 
The  first  appellant  was  the  widow  of  a  de- 
ceased Brahman  who  was  separate   in  estate  from 
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(&)  Authority— cowcZ(^. 

his  kinsmen,  two  of  whom  were  the  respondents  who 
were  brothero  of  the  deceased  and  also  divided  be- 
tween  themselves.      The  widow,  representing  that 
«he  had  the    oral    authority    of  her  husband  to 
adopt  a  son,  obtained  the  assent  of    the    second 
respondent,    the     elder  of  the  two   brothers,  who 
executed  a  deed    purporting  to    ratify  the    hus- 
band's authority,  and  this  was  signed    also    by 
«ome     remoter   kinsmen    of    the    "husband ;   and 
the  widow     thereupon    purported    to  adopt     the 
second    appellant     as  a     son     to     her    husband. 
The  first  respondent  was  not  asked  for  his  consent, 
the  widow  alleging,  as  her  reason  for  omitting  to 
ask  him,  that  she  knew  from  his  attitude  towards 
the  proposed  adoption  that  he   would  refuse.     In 
a  suit  brought   by  the    first    respondent  to  have 
the  adoption  declared  void  both  the  lower  Courts 
found     that  there     was  not     sufficient  evidence 
to  prove  that  the  widow  had  any  authority  from  her 
husband  : — Held,  by  the  Judicial  Committee    (up- 
holding the  judgment  of  the  High  Court),  that  the 
adoption  was  not  made  with  the  independent  ap- 
proval of  the  natural  advisers  of  the  widow,  the 
assent  of  the  kinsmen  who  were  asked  having  been 
^iven  not  in  the  exercise  of  an  independent  judg- 
ment on  the  expediency  of  the  proposed  adoption, 
but  as  a  ratification  of  the  husband's  authority 
which  did  not  exist ;  and  the  appellants  could  not 
now  set  up  such  ratification  as  an    independent 
ground  of  defence.     Nor  had  the  widow  justified 
her  omission  to  ask  for  the  authority  of  the  first 
respondent,   one    of  the  nearest    kinsmen  of  her 
husband,  and  holding  an  important  position  in  the 
family.     To  consult  him  was  essential  to  her  ob- 
taining the  mind  of  the  kinsmen  on  the  adoption, 
and  her  reason  for  not  consulting  him  was  one  which 
she  was  not  entitled  to  give.     Her  case,  therefore, 
failed  in  the    quahty    of     the  consents  actually 
obtained,     and     the     adoption    was    not     valid. 

JONALAGADDA  VeNKAMMA        V.        JONALAGADDA 

.SUBEAMANIAM  (1906) 

I.  L.  R.  30  Mad.  50 ;  L.  R.  34  I.  A.  22 


33. 


(c)  Ceremoxies. 

Ceremony  of  putrestee  jag 


— Consent  of  person  adopted — Superior  castes. 
The  performance  of  the  putrestee  jag  is  essential  to 
the  validity  of  an  adoption  in  the  Dattaka  form,  at 
least  among  the  three  superior  castes.  The  consent 
of  the  party  adopted  is  essential  to  the  validity  of 
an  adoption  in  the  kritrima  form.  Luchmun  Lall 
V.  MoHUN  Lall  Bhaya  Gayal     .     18   W.  R.  179 


34. 


—    Ceremony  of  datta  homam 

Semhle  :   The    ceremony    of    datta 


V. 
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(c)  Ceremonies — cantd. 


35. 


Brahmans — 


Giving  and  receiving  child.  In  order  to  establish  a 
valid  adoption  in  a  Brahman  family,  proof  of  the 
performance  of  the  datta  homan>  is  not  essential. 
The  giving  and  receiving  a  boy  who  is  capable  of 
being  adopted  is  sufficient  to  constitute  a  valid  adop- 
tion according  to  Hindu  law.  Singamma  v. 
ViNjAMURi  Venkatacharlu       .         4  Mad.  165 


36, 


Dakhani    Brah- 


mans. In  the  case  of  Dakhani  Brahmans,  the 
"  datta  homam  "  or  any  other  religious  ceremony  is 
not  required  to  give  validity  to  the  adoption  of  a 
brother's  son  :  the  giving  and  taking  of  the  child  is 
sufficient  for  that  purpose.  Atmaram  v.  Madho 
Rao   .         .         .         .  I.  Ii.  R.  6  All.  276 

S7.  Brahmans      in 

Bombay — Adoption  of  brother^s  son.  Among 
Brahmans  in  the  Presidency  of  Bombay  the  per- 
formance of  the  datta  homam  ceremony  is  not 
essential  to  the  validity  of  the  adoption  of  a  brother's 
son.     Valubai  v.  Govind  Kashinath 

I.  L.  R.  24  Bom.  218 


38. 


Place    for    per- 


formance  of  ceremony.  Although,  according  to  the 
Dattaka  Mimansa,  the  ceremonj'  of  homa,  or  burnt 
offering,  is  an  essential  part  of  adoption,  it  is  not 
necessary  that  it  should  take  place  in  the  dwelling  of 
the  adopted.     Oomrao  Singh  v.  Mahtab  Koonwab 

3  Agra  103 

39.  


Adoption  by  m- 

Dicta  in    Shosinath  Ghost 
I.  L.  R.  6  Cole.  381  : 


dow  during  pollution 
V.  Krishna  Sunderi  Dasi 
L.  R.  7  I.  A.  250,  as  to  incidents  of  a  formal 
adoption  discussed.  Observations  on  the  necessity 
of  datta  homam  in  a  ceremonial  adoption  among 
members  of  a  twice-born  class,  and  on  an  adoption 
taking  place  during  the  pollution  of  the  adoptive 
parent.     Ranganayakamma  v.  Alwar  Setti 

I.  Ii.  R.  13  Mad.  214 


40. 


A  Brahman  took 


a  boy  in  adoption,  but  died  before  the  ceremony  of 
datta  homam  was  performed.  This  ceremony  was 
performed  after  the  death  of  the  adoptive  father  by 
his  widow.  Hetd^  that  the  adoption  was  valid. 
SuBBARAYAR  v.  SuBBAMaLAL  L  Ii.  R.  21  Mad.  497 


41. 


Validity   of 


adoption  without  ceremonies  among  Brahmans. 
Qucere  :  Whether  an  adoption  is  valid  among  Brah- 
mans without  the  performance  of  the  essential 
religious  ceremonies.     Ravji  Vinayakrav  Jagqak- 

KATH  ShANKARSBTT  V.  LaKSHMIBAI 

I.  Ii.  R.  11  Bom.  381 


42. 


Adoption  among 


Brahmans — Datta  homam,  when  it  may  he  dis» 
pensed  with.  The  ceremony  of  datta  homam  is  not 
essential  to  a  valid  adoption  among  Brahmans  in 
Southern  India,  when  the  adoptive  father  and  son 
belong  to  the  same  gotra.     Singamma  v.  Ramanuja 
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C'harhi,  4  Mad.  165,  approved  and  followed. 
Shoshinath  Ghose  v.  Krishnaswndari  Dasi,  I.  L.  B. 
6  Calc.  381,  considered.  Govindayyab  v.  Dora- 
SAi^n  .        •        •        .     L  li.  K  11  Mad.  5 

43.  Upanayana,  ceremony  of— 

Second  birth — Age  of  adoptee.  As  understood  in 
the  Hindu  law,  adoption  is  itself  a  "  second  birth  " 
proceeding  upon  the  fiction  of  law  that  the  adop- 
tee is  "  born  again  "  into  the  adoptive  family.  The 
male  issue  being  favoured  existence  of  mainly  for  the 
sake  of  the  parent's  beatitude  in  the  future  life, 
adoption  is  a  sacrament  justified  under  certain 
conditions  when  thenatiu-al  male  offspring  is  want- 
ing. It  is  effected  by  a  substantial  adherence  to 
ceremonies,  but  principally  by  the  acts  of  giving 
and  taking.  Having  taken  place,  its  effect  is  the 
afiiliation  of  the  adoptee  as  if  he  had  been  begotten 
by  his  adoptive  father,  thus  removing  him  from  his 
natural  into  his  adoptive  family.  In  this  manner, 
he  is  "  born  again  "  into  the  adoptive  family  by  the 
rites  of  initiation.  According  to  Manu,  in  the  case 
of  the  three  "  twice- bom  "  classes  the  turning 
point  of  the  "  second  birth,"  which  means  puri- 
fication from  the  sin  inherent  in  human  natiu-e, 
is  represented  by  the  ceremony  of  upanayana  or 
investiture  of  the  sacre<l  thread  hallowed  by  the 
gayatri,  and  until  the  jjerformance  of  this  cere- 
mony, the  person  concerned,  though  born  of 
twice-born  parents,  remains  on  the  same  level 
as  a  Sudra.  The  ceremony  is,  moreover,  the  be- 
ginning of  his  education  in  the  duties  of  his 
tribe,  as  prescribed  by  Manu.  According  to  the 
Hindu  law,  aa  observed  by  the  Benares  w)hool, 
the  ceremony  of  upanayana,  representing  as 
it  does  the  second  birth  of  a  boy  and  the  beginning 
of  his  education  in  the  duties  of  his  tribe,  ia  also  the 
ultimate  limit  of  time  when  a  valid  adoption  in  the 
dattaka  form  can  take  place.  Adoption  in  that  form 
implies  that  the  second  birth  has  taken  place  in  the 
adoptive  family  ;  and  it  cannot  be  effecteil  after  the 
boy's  place  in  his  natural  family  has  become  ir- 
revocably fixed  by  the  upanayana  representing  his 
second  birth  therein.  The  age  of  the  boy  is  material 
only  as  determining  the  term  at  which  the  upan- 
ayana may  be  performed.  KeriUnarain  v.  Bhoo- 
hunesree,  1  Sel.  Rep.  161,  and  Ramkishore  Acharj 
Chowdree  v.  Bhoohunmoyce  Debea  Chowdrain,  S.  D. 
A.  Beng.  (1859),  229,  referred  to.  Dharma  Dagit 
V.  Ram  Krishna  Chimnaji,  I.  L.  R.  10  Bom.  80, 
dissented  from.     Ganga  Sahai  v.  Lekhraj  Singh 

I.  L.  R.  9  AIL  253 


44. 


_  Ceremonies  in  case  of  Sud- 

for    ceremony.      Quoere  :  \\'hether 


ras — Necessity 

religious  ceremonies  are  necessary  to  make  an  adop- 
tion valid  among  Sudras.     Seinarain  Mitter  v. 

KiSHEN  SOONDERY  DaSI  .  .        11  B.  L.  R.  171 

L.  B.  I.  A.  Sup.  Vol.  149 
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(c)  Ceremonies — contd' 


45. 


Necessity  for  ce- 


remonies. A  Hindu  Sudra  adopted  the  plaintiff, 
his  brother's  son,  in  1247  (1840),  who,  upon  the 
death  of  his  adoptive  father,  performed  his  sradh 
and  obtained  possession  of  all  his  property  as  such 
adopted  son.  The  adoption  had  not  been  ques- 
tioned except  in  1256  (1S49),  when  the  defendant 
sued  the  plaintiff,  who  was  then  still  a  minor, 
through  his  guardian,  and  obtained  possession  from 
the  plaintiff  of  certain  of  the  property  of  the  de- 
ceased, on  the  ground  that  the  adoption  was  invalid. 
The  plaintiff  now,  within  twelve  jears  of  such  dis- 
possession, sued  to  recover  jwssession  stating 
that  the  decree  in  the  former  suit  had  been  ob- 
tained by  the  defendant  in  collusion  with  the  guard- 
ian. The  defence  was,  that  the  adoption  was  in- 
valid, the  proper  ceremonies  not  having  been  per- 
formed. The  Court  refused  to  entertain  such 
defence.  Per  Bayley,  J. — Ceremonies  which  are 
necessary  to  be  observed  for  a  valid  adoption  among 
Hindus  of  the  superior  classes  are  not  necessary  in 
the  case  of  an  adoption  by  a  Sudra.  In  the  case  of 
adoption  by  a  Sudra  of  a  brother's  son,  mere  giving 
and  taking  may  be  sufficient  to  make  the  adoption 
valid.  NxTTANUND  Ghose  v.  Krishna  Doyal 
Ghose  .      7  B.  Ii.  B  1 :  15  W.  B.  30a 

46. Necessity  of  cere- 
monies. Among  Sudras  in  Bengal,  no  ceremonies  in 
addition  to  the  giving  and  taking  of  the  child  are 
necessarj*  to  constitute  a  valid  adoption.  Behari 
Lal  Mtjllick  v.  Indramani  Chowdhrani 

13  B.  Ii.  B.  P.  B.  401 :  21  W.  B.  285 

Affirmed  on  appeal  in  Ixdramani  ChowdhranI 
V.  Behari  Lal  Muli.ick 

L  Ii.  B.  5  Calc.  770  :  6  C.  L  B.  183 
Ii.  B.  7  I.  A.  24 

Overruling  Bhairubnath  Sye  v.  Mohesh 
Chandra  Bhadurv 

4  B.  Ii.  R.  a.  C.  162  :  13  W.  B.  168 


47. 


Adoption        by 


widow  under  poUtUion.  Among  Sudras  no  religious 
ceremonies  are  essential  to  adoption,  and  conse- 
quently an  adoption  by  a  Sudra  widow  under  pollu- 
tion is  not  invalid.     Thangathanni  v.  Ramu 

I.  L.  B.  5  Mad.  35^1 


48. 


Ceremonies      to 


s.o.  Nuggexdro 

SOONDURY  DaSSEE 


Chunder  Mittro  v.  Kishen 
19  W.  B.  133 


complete  adoption.  In  a  suit  for  confirmation  of  a^' 
right  to  adopt  a  son  and  to  cancel  deeds  of  agree- 
ment to  give  and  recieve  the  defendant's  son  ia 
adoption  :  Held,  that  to  complete  an  adoption  there 
must  be  an  actual  giving  and  receiving,  and  that 
the  execution  of  the  deeds  was  not  sufficient. 
Srixarain  Mitter  v.  Kishen  Soonderv  Dasi 

2  B.  L.  B.  A.  C.  279  :  11  W.  B.  196 

In  the  same  case  on  appeal  to  the  Privy  Council  it 
was,  however,  hefd  that  the  execution  of  the  deeds, 
if  they  were  deeds  of  gift  and  adoption,  and  not 
mere  agreements  to  give  and  adopt,  was  sufficient, 
and  that  the  fact  that  they  wore  not    interchanged 
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was    not    necessary    or     important.     Sreenarain 

MiTTER  V.  KiSHEN  SOONDERY  DaSSEE 

11  B.  li.  B.  171 
L.  B.  I.  A.  Sup.  Vol.  149 

SiDDESSORY       DaSI        V.       DOORGA       ChURN  SeTT 

2  Ind.  Jur.  W.  S.  22 :  Bourke  O.  C.  360 

49. . .     Execution       of 

mutual  deeds — Actual  giving  and  taking  of  child. 
Although  it  has  been  held  that,  in  the  case  of  Sudras, 
no  ceremonies  except  the  giving  and  taking  of  the 
child  are  necessary  to  an  adoption,  yet  it  is  not  to  be 
taken  for  granted  that  such  giving  and  taking  can  be 
completed  by  the  execution  of  mutual  deeds  without 
more ;  but  semble  that,  according  to  Hindu  usage, 
which  t-  e  Courts  should  accept  as  governing  the  law, 
the  giving  and  taking  in  such  an  adoption  ought  to 
take  place  by  the  father  handing  over  the  child  to 
the  adoptive  mother,  the  latter  intimating  her  ac- 
ceptance of  the  child  in  adoption.  In  this  case  it 
A\  as  found  on  the  evidence  that  it  was  not  the 
intention  of  the  parties  to  complete  the  adoption  by 
the  mere  execution  of  the  deeds.  Shoshinath 
(iHosE  V.  Krishna^underi  Dasi 

I.  li.  B.  6  Calc.  381 :  7  C.  L.  B.  313 
L.  B.  7  I.  A.  250 

50. Ceremonies  in  case  of  Ksha- 

triyas — Necesbity  of  religious  ceremonies.  Among 
Kshatriyap  in  the  Madras  Presidenc}-,  adoption  with- 
out religicus  ceremonies  is  valid.  8i)igamma  v. 
Vinjamuri  Venkatacharlu,  4  MmI.  165,  followed. 
(^'handramala  Patti  Mahadevi  v.  Muktamala 
Patti  Mahadevi   .         .  I.  L.  B,  6  Mad.  20 


51. 


-  Necessity  for  performance 


of  ceremonies — Construction  of  will — Gift.  G, 
a  childless  Hindu,  by  his  will,  directed  as  follows  : — 
"  And  as  I  am  desirous  of  adopting  a  son,  I  declare 
that  I  have  adopted  K,  third  son  of  my  eldest 
brother.  My  wives  shall  perform  the  ceremonies 
according  to  the  Shastras  and  bring  him  up,  and 
until  that  adopted  son  comes  of  age,  those  executors 
shall  look  after  and  superintend  all  the  property, 
moveable  and  immoveable,  in  my  own  name  or  be- 
nami,  left  by  me,  also  that  adopted  son.  When 
he  comes  to  maturity,  the    executors  shall  make 

over  everything  to  him  to  his  satisfaction." 

"  God  forbid,  but  should  this  adopted  son  die,  and 
ray  younger  brother  Nilrutton  have  more  than  one 
son,  then  my  wives  shall  adopt  a  son  of  his.  If 
at  that  time  Nilrutton  has  not  a  son  eligible  to 
adoption,  they  shall  adopt  another  son  of  Saroda 
and  the  wives  and  executors  shall  perform  all  the 
aforementioned  acts."  In  a  suit  by  one  of  G^s 
widows  as  heir  of  her  husband  to  set  aside  his  will 
and  recover  half  his  property,  it  appeared  that  the 
abovementioned  ceremonies  had  been  performed 
by  one  widow  only.  Hdd^  that  according  to  the 
true  construction  of  the  will  (which  was  established 
by  the  evidence)  there  was  a  gift  of  his  property 
by  tke  testator  to  a  designated  person  independently 


HINDU  LAW— ADOPTION— conft^. 

2.  REQUISITES  FOR  ADOPTION— cowfrf. 

(c)  Ceremonies — contd. 

of  the  performance  of  the  ceremonies.  Queer e : 
Whether  the  performance  of  the  ceremonies  ^^a3 
essential  to  the  completeness  of  the  adoption  ;  and 
if  so,  whether  one  widow  was  effectually  em- 
powered to  perform  them.  Nidhoomoni  Debya  v. 
Saroda  Pershad  Mookerjee 

L.  B.  3  I.  A.  253 :  26  W.  B.  91 

52,  — -^ Proof  of  performance  of 

ceremonies — Evidence.  In  a  case  to  set  aside  an 
adoption  on  the  gi-ound  that  the  ceremonies  had  not 
been  performed,  where  there  were  satisfactory  evi- 
dence showing  that  the  adoption  had  been  contin- 
uously recognized  for  a  series  of  years,  and  that  the 
party  adopted  had  been  in  possession,  either  in  per- 
son or  through  his  guardian,  of  the  property  in  dis- 
pute : — Held^thdit  the  Court  might  well  dispense  with 
formal  proof  of  the  performance  of  the  ceremonies, 
unless  it  Avere  distinctly  proved,  on  the  part  of  the 
plaintiff,  that  the  ceremonies  had  not  been  per- 
formed.    Sabo  Bewa  v.  Nahagun  Maiti 

2  B.  L.  B.  Ap.  51 :  11  W.  B.  380 

Chowdhry  Heerastjtoollah  v.  Brojo  Sogx- 
durRoy        .         .         .         .  18W.  B.  77 


53. 


Authority  to 


adopt.  The  Court,  when  it  is  satisfied  that  permis- 
sion to  adopt  existed,  will  exact  slight  proof  of  per- 
formance of  ceremonies  ;  but  it  cannot  conversely, 
from  the  due  observance  of  ritual  forms,  infer  that 
the  husband's  authority  has  been  really  obtained 
Radhamadhfb  Gossain  v.  Radhabulluv  Gossain 
1  Hay  311 :  2  Ind.  Jur.  O.  S.  5 


54. 


Subsequent     performance 


of  ceremonies — Omission  to  perform  ceremonies  at 
adoption.  Qucere  :  Whether,  where  the  ceremonies 
of  an  adoption  are  not  performed  at  the  proper  time, 
the  omission  can  be  subsequently  supplied.  Indro- 
MANi  Chowdhrain  V.  Beharilal  Mullick 

I.  Ii.  B.  5  Calc.  770 :  6  C.  L.  B.  183 
L.  B.  7  I.  A.  24 


55. 


Portion  of  cere- 


monies performed  by  relation^  not  by  widow. 
Where  a  widow  performs  the  principal  part  of  the 
adoption  ceremony, — namely,  the  gift  and  accept- 
ance, — the  fact  that  at  her  request  the  religious  part 
of  the  ceremony  is  completed  by  a  relation  does  not 
vitiate  the  adoption.  Lakshmibai  v.  Ram- 
CHANDRA     .         .         .       I.  Ii.  B.  22  Bom.  590 

56.  —  Gift  and  acceptance — Cere- 
monies of  adoption.  In  the  case  of  an  adoption  un- 
der the  Hindu  law,  if  there  is  evidence  of  gift  and 
acceptance,  and  it  is  further  shown  that  the  adoptee 
has  been  recognized  for  a  number  of  years  and 
pla,ced  in  possession  of  property,  the  Court  may  dis- 
pense with  the  formal  proof  of  the  performance  of 
the  ceremonies  of  adoption.  Vyas  Chtmanlal  v. 
Vyas  Ramchandra        .     I.  Ii.  B.  24  Bom.  473 


57. 


Dwyamushyayana  form — Ad. 


option Succession — Natural   mother.     Held,  that 


II 
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HINDU  LAW— ADOPTION— comW. 

2.  EEQUISITES  FOR  ABOVnON—concld. 
(c)  Cebemonies — concld' 

the  natural  mother  of  a  Hindu  adopted  into  ano- 
ther branch  of  his  family  by  the  nitya  dwyamush- 
yayana  form  of  adoption  does  not,  on  account  of 
such  adoption,  lose  her  right  of  succession  to  her 
son  in  the  absence  of  nearer  heirs.  An  adoption 
in  the  absolute  dwyamushyayana  form  depends 
upon  and  has  its  efficacy  in  the  stipulation  enter- 
ed into  at  the  time  of  adoption  between  the  natural 
father  anl  the  adoptive  father  and  does  not  de- 
pend upon  the  performance  of  any  initiatory  cere- 
mony by  the  natural  father.  Behari  Lal  v.  Shib 
Lal(1904)       .         .         .    I.  L.  R.  26  All.  472 

58. Gayawal  jprieBts—Cmtom— 

Agreement  between  adoptive  mother  and  adopted  son, 
not     depending  upon  the  validity  of  the  adoption — 
Revocation  of  agreement — Contract    of  service — Ter- 
mination on  notice — Employment  of  priest.  Plaintiff, 
the  widow  of  a  Gaya^  al  priest,  purported  to  adopt 
the  defendant,  a  married  man,  twenty-four  3-ears 
of  age,  in  accordance  with   an   alleged  custom  by 
which  it  was  said  the  childless  widow  of  a  Gaya- 
Aval  priest  is  allowed  to    make  such  an  adoption  in 
order  that  the  adopted  son  may  get  his  feet  Avor- 
shipped  by  the  clientele  of  her  family  for  her  own 
immediate  benefit  and  ultimately  for  the  benefit  of 
the  adopted    son  who   takes  by   inheritance   her 
estate   as   well  as  the  estate  of  her  Jiusband.     The 
son  so  adopted  was,  it  was  further  alleged,  liable 
according  to  the  said  custom  to  be  dismissed  for 
misconduct.     At  the  time  of     the  adoption   the 
plaintiff  executed  a  deed  Avhich  recite<l  the  fact  of 
the  adoption  having  been  made  pursuant  to  the 
above  custom  and  specified  the  circumstances  under 
vhich  the  adoption  might  be  cancelled.     The  al- 
leged custom  not  having  been  establishe<l  :  Held^ 
that  the  adoption  was  not  valid  either  as  a  dattak 
or  a  kritima  adoption,  the  necessary  rites  and  cere- 
monies not  having  been  performed  and  the  defend- 
ant having  already  been  invcstetl  with  the   sacred 
thread,  married  and  had  a  son  at  the  time  of  adop- 
tion, that  the  transaction  was  essentially  a  contract 
to  enable  the  plaintiff  to  keep  up  her  connection, 
spiritual  as  well  as  worldly,   with  her  husband's 
clientele  and  to  enjoy  the  benefits  resulting  from 
«uch  connection,  and  this  contract  did  not  depend    j 
for  its  validity  upon  the  validity  of  the  adoption  and 
was  consequently  enforceable.     That  the  contract    i 
was  not  determinable  at  the  mere  choice  of  the    i 
plaintiff.     The  contingencies  which  in  the  contem- 
plation of  the  parties  Avas  to  terminate  the  contract' 
not  having  arisen,  the  plaintiff  Avas  not  entitled  to 
rescind  the  contract.     Llanelly  v.   L.   and  N.-W. 
Railway,  L.  R.  8  Ch.  App.  942,  949,  and  St.  Barna- 
bas V.  M.  I.  Electric  Co.,  40  L.  R.  A.  388,   referred 
to.     The  contract  in  this  case  Avas  not  a  contract 
of   service   terminable    on    notice.     Semble :    The 
obligation  to  employ  a  specified  priest  is  rather 
a  matter  of  conscience  than  a   juristic  obligation 
enforceable  in  a  Court  of  \a,\v.     Lachmi  Dai  Mohu- 
TAiN  V.   KissEN    Lall  Pahaiii    Mahaton   Gaya 
lOOfi) 11  C.  W.  N.  147 


HINDU  LAW— ADOPTION— co»*^. 
3.  WHO  MAY  OR  MAY  NOT  ADOPT. 

L Childless    S.indu.— Obligation 

to  adopt  a  son.  A  childless  Hindu  is  bound  to  adopt 
a  son  if  at  all  anxious  for  his  own  salvation,  and  what 
is  required  to  be  done  for  that  end  is  not  optional 
with  him,  but  an  imperative  obligation.  Rajendro 
Narain  Lahoree  v.  Saroda  Soondhree  Debia 

15  W.  R.  548 

2. Husband     or   widow    after 

his  death — Modes  of  adopting.  An  adoption  may 
be  made  either  by  a  man  in  his  lifetime  or  by  one  of 
his  wives  after  his  death  under  a  poAver  conferred 
upon  her  for  that  purpose  by  her  husband.     Hur- 

RADHFN  MoOKERJEE   V.    MoTHOORANATH   MoOKER- 

JEE        .      7  W.  B.  p.  C.  71 :  4  Moo.  I.  A.  414 

3.  .  Widow  succeeding  as  heir  of 

son — Effect  of,  on  right  to  adopt.  A  AvidoAv 
succeeding  as  heir  to  her  own  son  does  not  lose  the 
right  to  exercise  the  power  of  adoption.  Bykant 
MoNEB  Roy  v.  Kristo  Soonderee  Roy 

7  W.  R.  392 

4.  Giving  in    adoption — Mother 

—Paternal  grandfather.  When  the  natural  father 
is  dead  and  the  mother  is  living,  she  is  the  only  per- 
son who  can  giA'e  in  adoption.  The  Hindu  laAv  does 
not  authoiire  the  paternal  grandfather  or  any  other 
person  to  give  in  adoption  in  such  a  case.     CoL- 

LKCTOR   OF  SCTRAT   V.    DmRSHINQJI  VaGHBAJI 

10  Bom.  285 

See  Kenchawa  v.  Ningapa  10  Bom.  265  note 

6.  Joint    giving    by 

father  and  mother — Brother — Consent  of  father. 
Amongst  Hindus  in  the  Presidency  of  Bombay,  a 
valid  gift  in -adoption  can  be  made  only  by  the 
natural  father  or  mother  of  the  aon  given  or  by  them 
both  conjointly.  They  cannot  jointly  or  severally 
delegate  that  authority  to  another  person  so  as  to 
validate  a  gift  by  him,  made  after  they  are  both 
deceased.  Therefore,  a  gift  in  adoption  by  the 
brother  of  the  adoptee  after  the  decease  of  his 
father  and  mother,  though  made  with  the  previous 
assent  of  his  father,  was  held  to  bo  invalid. 
Bashotiappa  bin  Baslingappa  v.  Shiv-lingappa 
BIN  Ballappa     .         .  10  Bom.  268 


I 


6. 


Adoption  among  Jains— Deri 


of  adoption,  validity  of — Authority  of  widow. 
A  B,  a,  member  of  the  community  of  Jains  of 
Marvadi  origin,  who  form  part  of  the  inhabitants  of 
Ahmadnagar  in  the  Deccan,  died  without  leaving 
natural  bom  issue  and  without  adopting  any  child. 
His  wife,  who  survived  him,  resolved  shortly  before 
her  death  on  adopting  the  son  of  C  D,  a,  brother  of 
A  B,  but  did  not  live  to  carry  her  intention  into 
effect.  After  her  death,  C  D  and  E  F  (another 
brother  of  A  B),  with  the  assent  of  the  Panch  or 
senior  members  of  their  community,  went  through  a 
ceremony  of  giving  the  boy  in  adoption  to  the  de- 
ceased A  B  and  his  deceased  Avife,  and  an  instrument 
of  agreement  wholly  founded  upon  that  adoption 
was  executed  by  -K  .P  to  CD,  and  affected  to  deal 
with  the  property,  moveable  and  immoveable,  of  A 
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HINDU  LAW— ADOPTION— cow<(i. 

3.  WHO  MAY  OR  MAY  NOT  ADOPT— cowid. 

B.  Heldy  that  the  adoption  was  invalid,  and  that 
the  instrument  of  agreement  fell  together  with  it. 
Adoption  among  Jains  is,  in  the  Presidency  of  Bom- 
bay, regulated  by  the  ordinary  Hindu  law,  as  is  their 
[.succession  to  property  generally,  notwithstanding 
their  divergence  from  Hindus  in  matters  of  religioii  ; 
-and  Hindu  law  does  not  allow  any  one  but  the  widow 
to  act  vicariously  for  the  man  to  whom  the  son  is  to 
be  affiliated  ;  the  widow  is  a  delegate  either  with 
express  or  implied  authority,  and  cannot  extend 
that  authority  to  another  person,  so  as  to  enable 
him  to  adopt  a  son  to  her  husband  after  her  decease  ; 
not  only  a  giving,  but  an  acceptance  by  the  man  or 
his  wife  or  \\ido\s  manifested  by  some  overt  act, 
being  necessary  to  constitute  an  adoption  by  Hindu 
law.  Bhagavandas  Tejmal  v.  Ragmal  alias 
HiBALAL  Lachmiandas  .         .        10  Bom.  241 

7.  —  Death  of  only   son 

leaving  widows  in  lifetime  of  father — Subsequent 
death  of  father — Vesting  of  father'' s  estate  in  son^s 
widows — Adoption  by  son^s  senior  widow  without 
consent  of  junior  widow — Divesting  of  estate.  By 
custoin  the  Jains  are  governed  in  matters  of  adop- 
tion by  the  ordinary  rules  of  Hindu  law.  Where  an 
■only  son  has  died  in  his  father's  lifetime  leaving  a 
widow,  an  adoption  by  her  after  the  father's  death, 
and  after  she  has  inherited  the  estate,  is  valid. 
Where  the  son  has  left  two  widows,  an  adoption  by 
the  senior  widow  after  the  father's  death  is  valid, 
although  the  younger  widow  does  not  consent  and 
although  such  adoption  divests  the  estate  which 
she  has  inherited  from  her  father-in-law.  The 
authority  of  a  widow  to  adopt  is  at  an  end  when  the 
estate,  after  being  vested  in  her  son,  has  passed  to 
the  son's  widow.  An  adoption  by  a  widow  in  a 
divided  family  cannot  divest  any  estate  other  than 
her  own  and  her  co-wudow's  except,  perhaps, 
with  the  consent  of  the  heir  in  whom  the  estate 
has  vested.     AmaVa  v.  Mahadgauda 

I.  L.  K.  22  Bom.  416 


8. 


Members    of  Talabda  KoU 


<3aste — Absence  of  spiritual  motives  for  adoption. 
It  is  not  a  necessary  consequence  of  the  circum- 
stance that  the  spiritual  motive  for  adoption,  which 
exists  amongst  the  higher  castes  of  Hindus,  has 
no  influence  upon  the  Talabda  Koli  caste,  that 
its  members  may  not  lawfully  adopt.  Bhala 
Nahana  v.  Parbhu  Hari  .     I.  L.  B.  2  Bom.  67 

9. Naikins     (dancing    girls)— 

Adoption,  invalidity  of — Want  of  presupposition 
of  husband.  The  plaintiff  and  the  defendant  were 
naikins.  The  plaintiff,  as  the  adopted  daughter  of 
the  first  defendant,  sued  to  recover  a  share  of  the 
property  in  the  hands  of  her  adoptive  mother  which 
«he  (plaintiff)  alleged  to  be  family  property.  Held, 
that  adoption  by  naikins  cannot  be  recognized  by 
€ourts  of  law,  and  confers  no  right  on  the  person 
adopted.  An  adoption  by  a  woman  presupposes  a 
husband  to  whom  she  adopts  as  her  representative, 
and  a  naikin,  while  she  remains  a  naikin,  can  have 
no  husband.     Mathura  Naikin  v.  Estr  Naikin 

I.  Ii.  B.  3  Bom.  545 


HINDU  LAW— ADOPTION— con<(Z. 

3.  WHO  MAY  OR  MAY  NOT  ADOPT— cowfef- 

10. Adoption   by  minor — Power 

of  minor  to  adopt  or  give  permisisonto  adopt — Age 
of  discretion.  According  to  the  Hindu  law  prevalent 
in  Bengal,  a  lad  of  the  age  of  fifteen  is  regarded 
as  having  attained  the  age  of  discretion,  and  as 
competent  to  adopt,  or  to  give  authority  to  adopt, 
a  son.  JijMooNA  Dassya  v.  Bamasundari  Dassya 
I.  L.  B.  1  Gale.  289  :  25  W.  B.  235 
L.  B.  3  I.  A.  72 


11. 


Age      of    discre 


tion.  An  adoption  is  not  invalidated  by  the  mere 
fact  of  the  adoptive  father  being  a  minor,  if  he 
has  attained  the  years  of  discretion.  Such  an  adop- 
tion is  not  attended  by  any  civil  disability.  Rajbn- 
DRO  Narain  Lahoree  v.  Saroda  Soonduree 
Debia 15  W.  B.  548 


12. 


Minor       widow. 


A  widow,  although  a  minor,  is  competent  to  adopt  a 
son.     MoNDAKiN'^  Dasi  v.  Adinath  Dey 

I.  L.  B.  18  Calc.  69 

13. Adoption      by    widower — 

Validity  of  adoption.  An  adoption  by  a  widower  is 
valid  according  to  Hindu  law.  Nagappa  Udapa  v. 
StjbbaSastry  .         .         .        2  Mad.  367 

Chandvasekharudu  v.  Bramhanna 

4  Mad.  270 

14. Adoption  by  an  unmarried 

man.  Adoption  by  an  unmarried  man  is  not 
invalid.     Gopal  Anant  v.  Narayan  Conesh 

I.  Ii.  B.  12  Bom.  329 

15. Adoption  by  man  who  has 

never  married — Validity  of  adoption.  Semble  : 
The  Hindu  law  does  not  prohibit  an  adoption  by  a 
man  who  has  not  been  married.  Chandvasekha- 
RUDir  V.  Bramhanna  ...      4  Mad.  270 

10.  Adoption  by  husband  with 

knowledge  of  wife's  -gregnAncy— Validity  of 
adoption.  An  adoption  by  a  Hindu  with  knowledge 
of  his  wife's  pregnancy  is  not  invalid.  Narayana 
Reddi  v.  Vardachala  Beddi,  Mad.  S.  D.  A.  {1859) 
97,  dissented  from.  Nagabhushanam  v.  Se- 
shammaGaru       .         .        I.  Ii.  B.  3Mad.l80 


17. Adoption    during      wife's 

pregnancy — Posthumous  son.  Rights  of,  in  family 
property — Will  limiting  legal  share  of  such  so7i. 
The  adoption  of  a  son  by  a  childless  Hindu  is  valid, 
although  at  the  time  of  adoption  his  w  ife  is  preg- 
nant. ^The  possibility  that  a  son  may  af terw^ards  be 
born  to  him  does  not  invalidate  the  adoption.  A 
posthumous  son  takes  the  family  property  by  right 
of  survivorship,  on  the  principle  of  relation  back  to 
the  time  of  the  father's  death,  which  applies  in  the 
analogous  case  of  inheritance  and  partition,  and  the 
rights  of  such  a  son  stand  on  the  same  footing  as 
those  of  a  son  in  esse  at  the  time  of  the  father's 
death.  A  father,  therefore,  can  no  more  interfere 
by  his  will  with  the  right  of  a  posthumous  son  to  his 
share  of  the  family  property  as  fixed  by  law  that 
with  the  right  of  a  son  in  esse  at    the  time  of  his 
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HINDU  LAW— ADOPTION— confef. 

3.  WHO  MAYOR  MAY  NOT  ADOPT— conf^. 

death.  An  adopted  son  stands  in  the  position  of  a 
natural  son,  subject  to  having  his  share  reduced  to 
one-fourth  in  the  event  of  a  natural  son  being  sub- 
sequently born.  R  died,  leaving  him  surviv- 
ing his  widow,  who  was  then  pregnant,  and  the 
defendant,  [whom  he.had  adopted  few  days  before  his 
death.  By  his  will  R  directed  that,  in  the  event  of 
a  son  being  born  to  him  after  his  death,  his  property 
should  be  divided  equally  between  such  son  and  the 
defendant,  but  otherwise  all  his  property  was  to  go 
to  the  defendant.  Shortly  after  R's  death,  a  son 
(the  plaintiff)  was  born.  The  present  suit  was 
brought  by  the  guardian  of  the  plaintiff  to  recover 
the  family  property  from  the  defendant.  It  was 
contended  that  the  adoption  of  the  defendant  was 
invalid  having  taken  place  during  the  pregnancy  of 
the  plaintiff  jS  mother,  and  that  R's  will,  in  so  far  as 
it  was  in  prejudice  of  the  plaintiff's  right  as  a  son, 
was  also  invalid.  Holdf  that  the  adoption  of  the 
defendant  by  R  was  valid,  notwithstandmg  that  R's 
wife  was  pregnant  at  the  time  of  the  adoption. 
Hdd,  also,  that  i?'s  will  was  inoperative  in  so  far  as  it 
reduced  the  plaintiff's  share  to  a  moiety  of  the  pro- 
perty. On  the  birth  of  the  plaintiff,  the  defendant, 
as  the  adopted  son,  became  by  Hindu  law  entitled 
only  to  one-fourth,  the  plaintiff,  as  the  natural  son, 
taking  the  other  three-fourths.  Hanmant  Ram- 
CHANDRA  V.  Bhimacharya    I.  Tj.  R.  12  Bom.  105 


18. 


Vaishya  who  has  under- 


gone  the  ceremony  of  Vibhut  Vida — Custom 
as  to  incapability  to  adopt.  There  is  nothing  in  the 
books  of  authority  amongst  Hindus  to  show  that  a 
Vaishya  who  has  undergone  the  ceremony  of  Vibhut 
Vida  is  incapable  of  adopting  a  son.  If  a  custom  to 
that  effect  exists,  it  should  be  proved  by  satisfac- 
tory evidence.  Mhalsabai  v.  ^'ITHOBA  Khan- 
DAPPA  GuLVE     ...         7  Bom.  Ap.  26 


19. 


Adoption   by    leper —  Wdi- 


dity  of  adoption.     The  Hindu  law  does  not  prevent 
a  leper  from  giving  his  son  in  adoption.     Anund 

MOHUN  MOZOOMDAR  V.  GOBIND  ChUNDER  MoZOOM- 

DAR W.  B.  1864,  173 


20. 


Person   under     pollution 


from,  death  of  relative — Validity  of  adoption. 
Objection  that  the  respondent's  adoption  was  not 
valid  because  the  adopted  son  was  the  son  of  a 
sister,  and  also  because  it  was  made  when  the 
adopter  was  under  pollution  in  consequence  of  the 
death  of  a  relative.  Upon  a  conflict  of  evidence  as 
to  the  time  of  the  relative's  death,  the  Privj'  Council 
decided  in  favour  of  the  respondent.  The  period  of 
pollution,  according  to  Hindu  law,  is  sixteen  days. 
Ramaunoa  Pilt.ai  v.  Sudasiva  Pillat 

1  W.  R.  P.  C.  25 
9  Moo.  I.  A.  506 


21. 


Widow        whose 


husband^s  ccrp,se  hofi  not  been  removed — Adoption 
during  pollution  of  adoptive  parent — Contract  Act 
{IX  of  1872),  ss.  15,  16— Coercion— Undue  in- 
fluence.  The  minor  widow  of  a  deceased  Hindu  of 
the  Komati  or  Vaisya  caste  (who  had  authorized 


HINDU  LAW— ADOPTION— cow«i. 

3.  WHO  MAY  OR  MAY  NOT  ADOPT— conW. 

her  to  adopt  a  son)  corporeally  accepted  a  boy  as^^ 
in  adoption  from  his  natural  father,  who  (nernble) 
belonged  to  a  different  gotra  from  her  deceased 
husband.  There  were  no  formal  declarations  of  giv- 
ing and  taking  the  child  and  datta  homam  was  not 
performed.  At  the  time  when  the  child  was  handed 
over  to  the  widow,  her  husband's  corpse  was  still 
in  the  house,  and  the  relatives  of  the  child  and  other 
members  of  the  caste  obstructed  the  removal  of  the 
corpse  until  the  child  had  been  accepted  as  above 
and  the  widow  had  executed  a  deed  of  adoption. 
Held,  that  there  was  no  valid  adoption  by  the  widow. 
Per  Curiam :  Obstructing  the  removal  of  a  corpse 
by  the  deceased's  widow  or  her  guardian  unless  she 
made  an  adoption  and  signed  a  document  is  an  un- 
lawful act,  and  amounts  to  "  coercion  "  and  "  undue 
influence,"  such  as  are  defined  by  s.  15  or  16  of  the 
Contract  Act.  Dicta  in  Shosinath  Gkose  v.  Krishna 
Sunderi  Dasi,  I.  L.  R.  6  Calc.  381  :  L.  R.  7  I.  A. 
250,  as  to  incidents  of  a  formal  adoption  discussetl. 
Observations  on  the  necessity  of  datta  homam  in  a 
ceremonial  adoption  among  members  of  a  twice-born 
class,  and  on  an  adoption  taking  place  during  the 
pollution  of  the  adoptive  parent.  Ranoanaya- 
KAMMA  V.  Alwar  Setti    .     L  L.  R.  13  Mad.  214 


22. 


Adoptive  mother 


under  poUuiion — Adoptive  mother  of  same  gotram  «s 
natural  father — Subsequent  datta  homam — Absence 
of  natural  father  at  dnita  homam — Validity  of 
adoption — Estoppel.  In  a  suit  to  recover  possession 
of  certain  land  to  which  the  plaintiff  claimed  title  as 
the  adpoted  son  of  a  deceased  Saraswati  Brahman,  it 
appeared  that  he  had  been  taken  in  adoption  by  the 
aWoow  of  the-deceasefl  acting  on  the  authority  of  hor 
late  husband,  that  datta  homam  was  performed  sub- 
sequently, and  that  the  plaintiff  had  since  been  recog- 
nized as  the  adoptive  son  of  the  deceased  and  had 
acted  accordingly  during  a  period  of  twenty- five 
years.  The  defendant  was  in  possession  under  a 
claim  of  title  as  a  reversionary  heir,  the  widow 
having  died  shortly  before  suit.  Tt  appeared  further 
(i)  thj^t  the  widow  was  under  pollution  at  the  time 
of  the  plaintiff's  adoption,  but  the  pollution  had 
oeased  at  the  time  of  the  datta  homam  ;  (ii)  that 
the  natural  father  was  not  present  at  the  time  of  the 
datta  homam,  but  his  wife  took  part  in  the  ceremony 
with  his  consent.  Seinble  :  Neither  of  the  last- 
mentioned  circumstances  invalidated  the  adop- 
tion, but  quaere — whether  the  adoption  was  not  hi- 
valid  for  the  reason  that  the  plaintiff's  adoptive 
mother  was  by  birth  a  member  of  the  same  gotram 
as  his  natural  father.  Held,  on  the  evidence,  that 
the  defendant  was  estopped  from  denying  the 
validity  of  the  adoption.  Savtappayya  v.  Ran- 
GAPPAYYA    .         .         .     I.  Ij.  R.  18  Mad.  397 


23. 


—  Unchaste  w^idow — Incompe- 


tency to  adopt.  A  Hindu  widow,  who  has  become 
unchaste,  is  living  in  concubinage,  and  is  in  a  state  of 
pregnancy  resulting  from  such  concubinage,  is  in- 
competent to  receive  a  son  in  adoption.  Sayama- 
LAL  DuTT  V.  Saudamini  Dasi     .     5  B.  Ii.  R.  362 
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But  see  THANGATHAanR  v.  Rama 

I.  Ii.  B.  5  Mad.  358 

where  the  parties,  however,  were  Sudras. 

24. ___._ —    Uncliastity      of 

widow  after  vesting  of  estate,    effect  of,  on  power  of 
adopticn — Stiit  to  set  aside  adoption.     One   G   died 
leaving  him  surviving  his  widow  Y  and  his  undivid- 
ed son  E,  who  subsequenth-  also  died,  leaving  him 
surviving  his  widow  P  and  a  son  V,  who  died  short- 
ly afterwards.     7  adojjted  the  plaintiff,  and  im- 
mediately afterwards  P  adopted  the  defendant. 
The  plaintiff  sought  to  set  aside  the  adoption  of  the 
defendant,  alleging  that  it  was  invalid,  masmuch  as 
it  took  place  subsequently  to  his  own  adoption,  and 
because  of  P  being  an  unchaste  widow.     The  Court 
of  first  instance  rejected  the  plaintiff's  suit,  holding 
his  adoption  invalid.     The  lower  Appellate  Court  re- 
versed the  decree  of  the  Comt  of  first  instance,  and 
remanded  the   suit  for  re-trial.     From  this  order  ' 
of  remand  the  defendant  appealed.     On  appeal  to  I 
the  High  Court  : — Held,  that  the  adoption  of  the  | 
plaintiff  M-as  invalid.     After  the  death  of  R,  his  es- 
tate vested  in  his  widow  P,  the  adoptive  mother  of 
the  defendant.     Her  existence   and  the  vesting  in 
her  of  her  husband '  s  estate  rendered  the  elder  widow 
Y  incapable  of  adopting.     The  estate,  having  thus.^ 
vested  in  P,  Mould  not  be  divested  bj'-  her  subse-?* 
quent  unchastity,  and  therefore  the  inquiry  into  her 
chastity  was  irrelevant.     Keshav  Ramkrishn^a  v. 
GoviND  GoNESH     .         .        I.  L.  R.  9  Bom.  94 


25. 


Untonsured  ■vvridow — Vali- 


dity of  adoption — Conflicting  opinions  of  Shastris 
as  to  validity  of  adoption.  In  a  suit  to  uphold  the 
validity  of  an  adoption  made  by  the  defendant 
of  the  plaintiff,  the  defendant  admitted  that  she  had 
performed  certain  ceremonies  which  she  intended  to 
be  an  adoption  of  the  plaintiff  as  son  of  V  ;  but  she 
alleged  that  at  the  time  of  the  said  adoption  she  had 
not,  nor  had  she  since,  undergone  tonsure ;  and 
that,  according  to  the  custom  of  the  Daivadnya  com- 
munit}-,  to  which  she  and  the  plaintiff  belonged, 
a  widow  could  not  adopt  until  her  head  had  under- 
gone tonsme.  She  also  stated  that  the  majority  of 
her  caste  had  declared  the  said  adoption  to  be  m- 
valid,  and  she  submitted  the  question  as  to  its  'vali- 
dity to  the  Court.  Hetd,  that  the  adoption  of  the 
plaintiff  was  a  valid  adoption.  From  the  evidence 
it  appeared  that  the  requisite  religious  cere- 
monies had  been  performed.  Before  the  defend- 
ant took  part  in  them,  Shastris  were  consulted  as  to 
whether  the  defendant,  while  untonsured,  could 
properly  do  so,  and  on  making  certain  expiatory 
gifts  she  was  pronounced  competent.  Under  such 
circumstances,  the  Court  could  not  hold  her  to  be 
incompetent.  Even  if  other  Shastris  were  of  a 
different  opinion,  a  Civil  Court  could  not  decide 
between  conflicting  opinions  upon  such  a  question  of 
ecclesia.stical  etiquette.  If  an  adoption  be  perform- 
ed with  all  requisite  rites,  with  the  assistance  of 
priests  and  in  accordance  with  the  opinions  of  Shas- 
tris, the  Court  will  uphold  it,  even  against    the 
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opinions  of  other  Shastris  expressing  or  entertaining 
contrary  views.  Ravji  Vinayakrav  Jaggan- 
XATH  Shankarett  V.  Lakshmxbai 

I.  L.  R.  11  Bom.  381 

,*  ~~ ■ Delegation  of  au- 
thority to  adopt—Ceremony  of  adoption.  Under 
the  Hindu  law,  the  M-idow  only  can  adopt  a  son 
to  her  husband  and  she  cannot  delegate  this 
authority  to  any  other  relation.  M'here  a  widow 
performs  the  principal  part  of  the  adoption  cere- 
mony, namely,  the  gift  and  acceptance,  the  fact 
that  at  her  request  the  religious  part  of  the  ceremony 
IS  completed  by  a  relation  does  not  vitiate  the  adop- 
tion. In  the  case  of  a  young  widow,  the  fact  that 
she  was  untonsured  at  the  time  of  the  adoption  is 
not  such  a  disqualification  as  vitiates  the  adoption. 
La kshmihai  v.  Ramchandra 

I.  L.  R.  22  Bom.  590 

27. — -  Rights  of  adoption  of  elder 

"widow — Adoption    by      youn^jer     widow    without 
consent  of  elder    widow    invalid,     altliough      child 
selected    by   both   widows — Right   of   selection.     An 
adoption  by  a  younger  widow,    A^ithout  the  con- 
sent of  the  eldest  widow,  of  a  boj'-   who   has   pre- 
viously been  selected  by  all  the  widows  for  adop- 
tion cannot  be  supported  against  the  Avish  of  the 
eldest  widow.     A  younger  widow    cannot  adopt 
without  the  consent  of  the  elder.     Held,  that  the 
right  of  the  elder  widow  was  not  merely  a  right  of 
selection.     Adoption,  of  course,  implies  selection  of 
the  child,  but  there  is  not  complete  adoption  until 
the  mutual  acts  of  giving  and  receiving  the  child  are 
accomi)lished,  and  until  they  take  place,  there  is 
necessarily  a  locvs  penitentice  for  the  elder  widow 
of  which  she  may  avail  herself,  although  contrary 
to  the  wishes  of  the  other  widows,  by  changing  her 
mind  and  selecting  another  child.     To  hold  that  an}* 
one  of  the  junior  widows  might  perform  the  formal 
act  of  adoption  of  the  selected  child  whenever  it 
pleased  her  would  be  tantamount  to  enabling  her  to 
force  the  hand  of  the  elder  widow  and  compel  her  to 
complete  the  adoption  which,  at  the  most,  was  only 
in  fieri.     B  died  in  1 865  without  a  son,  leaving  three 
widows,  viz.,  L,  A,  and  C,  of  whom  L  was  the  eldest 
and  C  the  youngest.     The  plaintiff  was  unanimously 
selected  by  the  three  widows  for  adoption  after  the 
death  of  their  husband.     The  unanimity  continued 
down  to  May  1860 ;  but  on  the  ?Oth  June  1866  L 
declared  that,  if  the  plaintiff  were  adopted  by  C,  she 
would  not  consent  to  it.     On  the  1st  July  1866,  C 
adopted  the  plaintiff  without  the  consent  of  L.     Oa 
the  12th  August  1869,  L  adopted  the  defendant. 
On  the  10th  August  1881,  the  plaintiff  filed  this  suit 
against  the  defendant,  alleging  himself  to  be  B^s 
adopted  son  and  as  such  claiming  |)ossession  of  B^s 
property.     He  did  not  deny  the  factum  of  the  de- 
fendant's alleged  adoption  on  the  12th  August  1869, 
which  constituted  (the  plaintiff  alleged)  his  cause  of 
action.     The  defendant  contended  that  he  himself 
w^as  the  adopted  son  of  B,  having  been  adopted  by 
L,  the  senior  wido^v.     He  insisted  that  the  plamtiff '  s 
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adoption  was  invalid,  having  been  carried  out  with- 
out the  consent  of  X,  the  senior  widow.  He  further 
contended  that  the  plaintiff's  claim  to  the  property 
was  barred  by  limitation,  it  having  been  in  posses- 
sion of  himself  (the  defendant)  and  L  for  more  than 
twelve  years  before  this  suit  was  filed.  Held,  that 
the  plaintiff  was  not  the  rightfully  adopted  son  of  J5, 
and  therefore  was  not  entitled  to  the  property  in 
dispute.  His  adoption  by  C,  the  younger  widow, 
^\ithout  the  consent  of  L,  the  senior  widow,  was 
invalid.     Padajirav  v.  Ramrav 

I.  L.  R.  13  Bom.  160 


28. 


Adoption  by  a  mother  after 


the  death  of  her  son  -who  has  left  nei- 
ther child  nor  •wido'W.  Under  the  Hindu 
law,  a  mother  is  competent  to  adopt  when  her  son 
dies  leaving  no  widow  or  other  heir  nearer  than 
herself.     Gavdappa  v.  Girimallappa 

I.  L.  B.  19  Bom.  331 


29. 


Adoption  by   -widow,  but 


<jeremonies  performed  by  deputy  (by  uncle) 

—  Validity  of  adoption.  Where  a  mother,  in  pursu- 
ance of  the  promise  of  her  deceased  husband, 
Allowed  her  son  to  be  adopted,  but  did  not  herself 
attend  at  the  adoption  ceremonies  to  give  him  in 
adoption,  but  commissioned  her  uncle  to  give  the 
boy  on  her  behalf:  Heidi  that  the  adoption  was 
not  on  that  account  invalid.  Vijiaranoam  v. 
Lakshuhan        .         .         .     8  Bom.  O.  C.  244 


30. 


Adoption  -with  consent  of 


father,  but  ceremonies  performed  by  de- 
puty—  Validity  of  adoption.  Where  the  father  of  a 
boy  gave  his  formal  con.<»ent  to  the  adoption  of  his 
son,  but  \va8  prevented  by  sickness  from  attending 
the  adoption  ceremony,  and  delegated  to  his 
brother  the  duty  of  making  the  presentation,  it  was 
held  that  the  adoption  was  nevertheless  valid. 
Jamnabai  v.  Raychand  Nahalchaxd 

I.  Ij.  B.  7  Bom.  229 


31. 


Adoption  made  by  brother 


in  pursuance  of  father's  agreement—  V(di' 
dity  of  adoption.  In  pursuance  of  a  ]>romise  made 
by  his  father,  A  gave  his  younger  brother  away  in 
adoption.  Held,  that  the  gift  was  valid.  Venk\ta 
1'.  SuBHADRA    .         .  I.  L.  B.  7  Mad.  548 

82. Son,    adoption     hj— Son's 

power  to  adopt — Impartible  estate — Failure  to 
prove  alleged  custom  in  a  family  against  adoption — 
Invalid  agreement  between  father  and,  father's 
brother,  in  a  joint  family,  contrary  to  rights  of  son 
already  born.  Two  brothers,  undivided  under  the 
Mitakshara,  the  family  estate  being  an  impartible 
zamindari  in  the  possession  of  one  of  them  v.ho 
had  a  son,  contracted  with  each  other  that,  in  the 
event  of  an  indefinite  failure  of  male  issue  in  the  line 
of  either  of  them,  the  estate  should  descend  in  the 
line  of  the  brother  having  aiirasa  (self- begotten) 
issue,  and  should  not  be  alienated  from  the  line  of 
the  latter  by  adoption.  Heldy  that  this  contract  did 
not  })ind  the  son  not  to  adopt,  or  exclude  from  the 


HINDU  LAW— ADOPTION— co^t^i. 

3.  WHO  MAY  OR  MAY  NOT  ADOPT— cowW. 

inheritance  a  son  adopted  by  him.  Such  a  stipula- 
tion was  contrary  to  the  law  declared  in  the  Tagore 
Case,  9  B.  L.  li.  377,  and  was  ineffectual  to  prevent 
the  son's  exercising  his  right  of  adoption.  Suriya 
Rau  v.  Raja  op  Pittaptjr     I.  L.  B.  9  Mad.  499 

L.  B.  13  I.  A.  97 


33. 


Adoption  by  "wife — Sanction 


to  wife  to  adopt  in  husband's  lifetime.  According 
to  the  highest  authorities  in  repute  in  the  Maratha 
country,  the  express  sanction  of  the  husband  is  in- 
dispensable to  render  valid  an  adoption  made  by  the 
wife  in  his  lifetime.  Comparative  weight,  as  legal 
authorities  on  this  side  of  India  on  the  question 
of  adoption,  of  the  Mitakshara,  Mayukha,  Dattaka 
Mimansa,  Dattaka  Chandrika,  Smriti  Chandrika, 
Viramitrodaya,  Dharmasindhu,  and  the  Nirnaya- 
sindhu  pointed  out.  Dictum  in  the  case  of  Collector 
of  Madura  v.  M.  Ramaliyiga  Sathapati,  2  Mad. 
220,  "  that  the  opinion  of  Devanda  Bhatta  must 
have  been  that  the  assent  of  the  husband  stood 
upon  precisely  the  same  footing,  and  was  of  the 
same  scope,  in  the  cases  of  giving  and  receiving  " 
(by  the  ^vife  in  adoption),  questioned.  Narayan 
Babaji  v.  Nana  Manchar     .     7  Bom.  A.  C.  153 

34.  '- Power  of  wife  to  give  in 

adoption— Co?we Mi  of  Government  to  adoption — 
Noji- fulfilment  of  conditions  of  adoption — Mistake. 
According  to  the  Hindu  law  prevailing  in  the  Bora, 
bay  Presidency,  a  wife  is  not  competent  to  give  her 
son  in  adoption  against  the  will,  express  or  imjiiied, 
of  her  husband,  the  father  of  that  non,  or  under 
cii'cumstances  from  which  the  husband's  dissent 
can  be  inferred.     Rangubai  v.  Bhogirthibai 

I.  Ii.  B.  2  Bom.  377 

35.  Adoption      by       widow— 

Authority  of  husband — Consent  of  sapindas.  A 
widow  cannot  make  a  valid  adoption  without  either 
the  authority  of  her  husband  or  the  consent  of  the 
sapindas.     Arundadi  Ammal  v.  Kuppammal 

3  Mad.  283 

36. ■ Authority  of  hus- 
band— Ceremonies,  performance  of.  In  cases  of 
adoption  in  the  Dattaka  form,  it  must  be  proved 
that  the  widow  had  the  authority  of  her  husband 
to  adopt,  and  that  she  made  the  adoption  when 
the  boy  adopted  waaoinder  six  years  of  age,  and 
with  the  prescribed  ceremonies.  Oomrao  Singh  v. 
Mahtabkoonwar         ...      3  Agra  103 


37. 


A  uthority  of  hus 


band — BareiUy  law.  In  the  district  of  Bareilly  the 
authority  of  the  husband  is  essential  to  the  validity 
of  an  adoption.  Haimun  Chull  Singh  v.  Koomar 
Gunsheam  Sinqh        .  .     5  W.  B.  P.  C.  ea 


38. 


Prohibition     by 


husband — Effect  of  an  adoption  by  widow — Fraud 
— Concealment  of  rights  from  widow.  A  Hindu 
widow  has  no  power  to  adopt  a  son  to  her  deceased 
husband  if  she  has  been  expressly  prohibited  from 
doing  so  by  her  husband  in  his  lifetime.  Quctre : 
Whether,  according  to  the  Maratha  school,  she  can 
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adopt  without  the  authority  of  her  husband  given 
prior  to  his  decease.  Where  a  Hindu  childless 
husband,  when  at  the  point  of  death,  positively 
refused  to  adopt  a  son,  and  died  -R-ithout  retra,cting 
that'refusal,  it  was  held  that  a  subsequent  adoption 
by  his  v\'idow  Avas  null  and  void,  as  authority  from 
her  husband  to  adopt  could  not  in  such  a  case  be 
implied  {per  Westeopp,  ./.).  Dictum  of  the  High 
Court  of  Madras,  "  that  the  opinion  of  Devanda 
Bhatta  must  have  been  that  the  assent  of  the 
husband  stood  upon  the  same  footing,  and  was  of 
the  scope,  in  the  case  of  giving  and  receiving  "  (a 
son  in  adoption  by  the  wife),  questioned.  Where 
an  adoption  by  a  young  Hindu  widow  is  set  up 
against  her  and  to  defeat  her  rights,  the  Court 
will  expect  clear  evidence  that  at  the  time  she 
adoi^ted  she  was  fully  informed  of  those  rights, 
and  of  the  effect  of  the  act  of  adoption  upon 
them  ;  and  if  it  find  that  fraud  or  cajolery  was 
practised  upon  the  Avidow  to  induce  her  to  adopt, 
or  that  there  has  been  suppression  or  conceal- 
ment of  facts  from  her,  it  will  refuse  to  uphold 
the  adoption.  Bayabai  v.  Balaurf  Venkatesh 
Rama  Kaxt     ....       7  Bom.  Ap.  1 


39. 


Authority        to 


adopt — Kinsmen,  consent  of — Prohibition  to  adopt. 
According  to  the  Hindu  law  current  in  the  Dra- 
vida  country,  a  widow  not  having  her  husband's  per- 
mission may,  if  duly  authorized  by  his  kindred, 
adopt  a  son  to  him.  The  question, — who  are  the 
kinsmen  whose  assent  will  supply  the  want  of 
positive  authority  of  the  deceased  husband  ? — 
must  depend  upon  the  circumstances  of  the  family 
in  each  case.  There  must  be  such  evidence  of  the 
assent  of  the  kinsmen  as  suffices  to  show  that  the 
act  is  done  by  the  widow  in  the  hond  fde  perform- 
ance of  a  religious  duty  and  not  capriciously,  or 
from  a  corrupt  motive.  The  widow  cannot  adopt 
where  there  is  a  prohibition  by  the  husband,  direct 
or  implied.  Collector  of  Madura  v.  Mutu 
Ramalinga  Satiiupathy 

1  B.  L.  R.  P.  C.  1 :  12  Moo.  I.  A.  397 
10  W.  R.  P.  C.  17 

s.c.  in  Court  belo\A,  Collector  of  Madura  v. 
Muttu  Vijaya  Ragunada  Muttu  Ramalinga 
Sethupati.  Anandayai  alias  Kunjaea  Natchiar 
V.  Parvatavardani  Natchiar  .     .    2  Mad.  206 

40. Mithila    laiv — 

Consent  of  husband  to  adoption  by  widow.  Under 
the  Hindu  law  current  in  Mithila,  a  Hindu  wddow 
has  power  to  adopt  a  son  in  the  kritrima  form,  with 
or  without  her  husband's  consent,  but  such  son 
would  not,  by  virtue  of  such  adoption,  lose  his  posi- 
tion in  his  own  family,  nor  would  he  succeed  to  the 
property  left  hj  the  husband  of  his  adoptive  mother, 
but  would  be  considered  her  son,  and  entitled  to 
succeed  to  her  only.  Collector  op  Tirhoot  v. 
Hureopershad  Mohunt       .         .    7  W.  R.  500 

Shibo  Kooeree  v.  Joogun  Singh,  Boolee 
SmHG  V.  BusuNT  Kooeree  .         .     8  W.  R.  155 
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^^' — — ; Authority  of  hus- 
band— Permission  of  relatives  or  younger  widom 
—Maratha  country.  In  the  Maratha  country  a 
Hindu  widow  may,  without  the  permission  of' her 
husband  and  without  the  consent  of  his  kindred,, 
adopt  a  son  to  him  if  the  act  is  done  by  her  in  the 
proper  bond  fide  performance  of  a  religious  duty, 
and  neither  capriciously  nor  from  a  corrupt  motive. 
An  elder  Hindu  widow  has  the  power  to  adopt  a 
son  to  her  deceased  husband  without  the  consent 
of  a  younger  wido\\'.     Rakhmabai  v.  Radhabai 

5  Bom.  A.  C.  181 


42. 


Adoption     by  a 


■widoiv  whose  husband  died  while  a  minor Implied 

authority    from    minor     husband — Adoption    from 

corrupt   and   improper    motives — Onus   of   proof 

Adoption  in  Gujarat — Kadva  Kunbi    catse,  adop- 
tion among — Custom  as  to  adoption.     In  the  Mara- 
tha country  a  Hindu  widow  may,  without  the  per- 
mission of  her  husband  and  without  the  consent 
of  her   kindred,    adopt  a  son  to  him  if  the  act  is 
done  bj^  her  in  the  proper  and  bond  fide  performance 
of  a  religious  duty,  and  neither  capriciously  nor 
from  a  corrupt  motive.     But  the  adoption  must  not 
have  been  expressly  forbidden  by  the  husband  and 
must  not  have  the  effect  of  divesting  an  estate  al- 
ready vested  in  a  third  person.     There  is  no  reason 
for  drawing  an}^  distinction,  as  regards  the  general 
laAv,  between  Gujarat  and  the  Maratha  country 
properly  so  called.    Apart  from  local  or  caste  custom,, 
the  general  laAv  in  Gujarat  must  be  taken  to  be  as 
stated  in  BaMimabai  v.  Radhabai,  5  Bom.    A.    C. 
181.     A  widow  has  implied  authority  from   her 
husband  to  adopt,  even  though  her  husband  be  a 
minor.     Where  a  widow  adopts,  there  is  a  presump- 
tion that  she  has  performed  the  duty  from  proper 
motives,  and  the  onus  lies  heavily  on  him    who 
seeks  to  set  aside  the  adoption  on  the  ground  of 
corrupt  motive.     A  Hindu  widow  in  Gujarat  ha  vine 
adopted  a  son  to  her  husband,  who  died  before 
the  completion  of  his  sixteenth  year,  and  who  was 
separated  from  his  brother  :  Held,  that  the  adoption 
was  valid.     The  authority  of  the  husband  to  adopt 
may  be  implied,  although  he  M^as  a  minor    at  the 
time  of  his  death.     If  adoption  by  a  widow  be  a 
meritorious  act  "  beneficial  to  her  husband's  soul," 
assent  should  be  implied  in  the  case  of  a    minor 
husband,  as  w^ell  as  in  the  case  of    one  who  had 
attained  his  majority.     A  Hindu   widow  having 
adopted  a  son  about  eight  years  after  her  husband's 
death,  during  her  last  illness  when  she  was  confined 
to  her  bed  : — Hdd,  that  that  circumstance  alone  did 
not  afford  any  sufficient  reason  for  supposing  that 
she  was  not  actuated  by  the  sense  of  the  duty  ^Ishe 
owed  to  her  husband.     The  fact  that  the  adoption 
was  made    on    an    inauspicious   day    showed    the 
anxiety  of  the  widow  to  adopt,  but  not  the  motive. 
Patel  Vandravan  Jekisan  v.    Patel    Manilal 
Chunilal     .         .         .     I.  Ii.  R.  15  Bom.  565 

43. Motives  of  widow 


in  adopting — Adoption  from  corrupt  motives — Pre 
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sumption.  In  Bombay,  according  to  the  authorities, 
if  it  can  be  predicated  of  an  adoption  by  a  widow 
(in  a  case  where  the  consent  of  the  husband's  kins- 
men is  not  required)  that  the  ceremony  has  been 
performed,  not  as  a  religious  duty,  but  from  sinful 
and  corrupt  motives,  it  is  on  that  account  invalid, 
and  the  authorities  appear  to  impose  upon  the 
Court  the  duty  of  inquiring  into  the  motives  of 
the  adopting  widow  where  her  motives  are  called 
in  question.  Whether  the  presumption  that  an 
adopting  widow  has  performed  her  duty  from 
proper  motives  ought  or  ought  not  to  be  deemed  an 
irrebuttable  presumption,  is  a  question  which  still 
remains  to  be  judicially  decided.  The  fact  that 
the  motives  of  the  widow  were  of  a  mixed 
character  is  not  sufficient  to  rebut  the  presump- 
tion— Patel  Vandravan  Jekisan  v.  Patel  Manilal 
■ChuniM,  I.  L.  R.  15  Bom.  565.  The  fact  that 
the  widow  has  made  terms  for  herself  with  the 
father  of  the  boy  to  be  adopted,  or  that  she  has 
solicited  a  boy  whose  father  will  be  likely  to  accede 
to  her  wishes,  is  not  sufficient  to  render  the  adop- 
tion invalid — Bhaiya  Rahidat  Singh  v.  Indar 
Kunwar,  1.  L.  R.  16  Calc.  556  ;  Chitko  Raghunath 
Rajadiksh  v.  Janaki,  11  Bom.  H.  C.  199.  Where  a 
widow  had  adopted  a  son  and  it  was  found  by  the 
Courts  that  unless  she  had  been  assured  by  the 
father  and  guardian  of  the  adopted  boy  that  she 
would  receive  R4,000,  she  would  not  have  adopted 
him,  but  it  was  not  found  that  she  had  not  the 
special  benefit  of  her  husband  in  view  when  she 
made  the  adoption :  Held,  that  the  presumption 
that  she  made  the  adoption  from  motives  of  duty 
was  not  rebutted,  and  that  presumption  should  be 
allowed  to  prevail.  Mahableshvar  Foxdba  v. 
DuRGABAi         ..         .         I.  li.  B.  22  Bom,  199 


44. 


Motive  in  adopt- 


ing— Adoption  made  hy  a  widow  to  defeat  the 
claim  of  her  co-widow  to  a  share  in  her  husband^  s 
estate — Validity  of  such  adoption.  An  adoption 
made  by  a  Hindu  widow  is  not  invalid,  merely 
because  it  is  made  with  the  object  of  defeating  the 
•claim  of  a  co-widow  to  a  share  in  her  husband's 
property.     Bhimawa  v.  Sanoawa 

L  Ij.  B.  22  Bom.  206 


45. 


Motives  in  mak- 


ing adoption.  Held  by  a  Full  Bench  (Hoskino,  J., 
dissenting),  that  in  the  Bombay  Presidency  a  widow 
having  the  power  to  adopt,  and  a  religious  benefit 
being  caused  to  her  dece^ised  husband  by  the  adop- 
tion, any  discussion  of  her  motives  in  making  the 
adoption  is  irrelevant.  Ramchandra  Bhaqavan  v. 
MuLJi  Nanabhai    .         .  I.  L .  B.  22  Bom.  558 


46. 


Consent  of  kin- 


dred—  Validity  of  adoption.  Queere  ;  Whether  the 
ruling  in  Collector  of  Madura  v.  Mootoo  Rama- 
linga  Sathnpathy^  12  Moo  I.  A.  397,  applies 
to  cases  governed  by  the  Mitakshara  law  in 
Northern  India,  and  whether  an  adoption  made  by 
a  widow  after  the  death  of  the  husband  without  his 
•express  consent,  but  with  the  consent  of  his  near 
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kindred,  is  valid,  or  whether  the  recognition  of  the 
adopted  son  by  the  next  reversioner  would  likewise 
render  the  adoption  valid.  Lala  Parbhulal  v. 
Mylne    .         .         .       .    I.  L.  B.  14  Calc.  401 


47. 


Widow  adopting 


to  Tier  deceased  husband^  with  consent  of  sapindas 
— Effectof  estate  haviruj  already  vested  in  the  widow 
of  a  son.  A  son's  widow  having  obtained  her 
widow's  estate  in  the  property  inherited  by  her 
deceased  husband  from  his  father,  the  widow  of  that 
father  cannot  adopt  a  son  to  the  latter,  whether  she 
acts  under  authority  from  her  husband  or  as  widow 
with  the  assent  of  sapiikias.  That  the  power  of  the 
father's  widow  to  adopt  a  son  to  him  is  brought  to 
an  end  upon  the  vesting  of  the  estate  in  the  son's 
widow  was  decided  in  Bhoobun  Moyee  Debia  v. 
Ram  Kishore  Acharj  Chowdhry,  10  Moo.  I.  A. 
179,  and  Padmakumari  Debi  v.  Court  of  Wards, 
1.  L.  R.  8  Calc.  302  :  L.R.8  1.  A.  229.  Thayam- 
MAi.  V.  Venkatarama      .     I.  L.  B.  10  Mad.  205 


48. 


Consent  of  kins- 


men— Diverting  of  estate.  Although,  as  a  general 
rule,  the  adoption  by  a  Hindu  widow  of  a  son  to  her 
deceased  husband  is  in  the  Maratha  country  good 
without  ^the  consent  of  her  husband's  i kinsmen, 
when  the  estate  of  her  husband  is  vested  in  her,  or 
in  her  and  her  co-widow  jointly,  yet  when  such 
adoption  has  the  effect  of  divesting  an  estate 
already  vested  in  a  third  person,  e.g.,  the  widow 
of  her  husband's  deceased  brother,  the  consent 
of  such  third  person  would  appear  to  be  necessary 
to  give  validity  to  such  an  aidoption.  Rakhmabai 
V.  Radhabtii,  5  Bom.  A.  C.  181,  and  Collector  of 
Madura  v.  Mutn  Ramalinga  Sathupalhy,  12  Moo. 
I.  A.  397,  commented  on    and    compared.     Rup- 

CHAND    HiNDUMAL  V.  RaEHMABAI 

8  Bom.  A.  C.  114 


49. 


Conseyit     of     re- 


latives. The  doctrine  that  the  consent  of  all  her  hus- 
band's relatives  is  requisite  to  make  an  adoption  by 
a  Hinau    widow  valid  is  erroneou.s.     Gopal  Shri- 

DHAR   DiKSHIT    PaTVARDHAN     V.      NaRO      ViNAYAK 

DiKSHiT  Patvardhan-      .         .  7  Bom..  Ap.  24 
50, Permission    of 


husband — Theory  of  adoption.  According  to  the 
law  prevalent  in  the  Dravida  country,  a  Hindu 
widow,  without  having  her  husband's  express  per- 
mission,  may,  if  duly  authorized  by  his  kindred, 
adopt  a  son  to  him.  Collector  of  Madura  v.  Muiu 
Ratnalinga  Sathupathy,  12  Moo.  I.  A.  397,  refer- 
red to  and  approved.  Setnhle :  In  the  case  of  an 
undivided  family  the  requisite  authority  to  adopt 
must  be  sought  within  that  family,  and  cannot  be 
given  by  a  single  separated  and  remote  kinsman. 
Speculations  founded  on  the  assumption  that 
the  law  of  adoption  now  prevalent  in  Madras  is  a 
substitute  for  the  old  and  obsolete  practice  of 
raising  up  seed  to  a  husband  by  actual  procreation 
are  inadmissible  as  a  ground  of  judicial  d^ision. 
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ViBADA    Pratapa    Raghunada    Deo   v.     Brozo 

KiSHORO  Patta  Deo        .       I.  L.  R.  1  Mad.  69 

25  W.  R.  291 :  L.  R.  3  I.  A.  154 

s.c.  in  Court  below  Brozo  Kishoro  Patta 
Devu  v.  Varadhi  Virapratapa  Shri  Raghunatha 
Devtj   ....  7  Mad.  301 


51. 


Adoption        in 


Dravida   country — Widow^s    power   to    adopt    with 
consent  of.  sapindas — Motives  for  making  adoption. 
According  to  the  Hindu  law,  a    widow    who    has 
received  from  her  deceased  husband  an   express 
power  to  adopt  a  son  in  the  event  of  his  natural-born 
son  dying  under  age  and  unmarried  may,    on  the 
happening  of  that  event,  make   a    valid   adoption. 
Bhodbun    Moyee    Debia    v.    Ram    Kishore    Achcerj 
Chowdry,   10     Moo.     I.   A.     279,      distinguished. 
Under  the  law  which  prevails  in  the  Dravida  coun- 
try, a  widow,  mthout  any  permission  from  her 
husband,  may,  if  duly  authorized  by  his  kinsmen, 
adopt  a  son  to  him  in  every  case  in  which  such 
an  adoption  would  be  valid  if  made  by  her  under 
written  authority  from  her  husband.     The  observ- 
ations of  the  Judicial  Committee  in  the    Ramnad 
case,  12  Moo.  I.  A.  397,  to  the  effect  "  that  there 
should  be  such  evidence  of  the  assent  of  kinsmen 
as  suffices  to  show  that  the  act  [of  adoption]  is  done 
by  the  widow  in  the  proper  and  bond  fide  perform- 
ance of  a  religious  duty,  and  neither   capriciously 
nor  from  a  corrupt  motive,"  considered  and  ex- 
plained.    Vellanki   Venkata    Krishna   Rao   v. 
Venkata  Rama  Lakshmi    .  I.  L.  R.  1  Mad.  174 
L.  R.4I.  A.  1:26  W.  R.  21 

52.  Authority     of 


husband,  express  or  implied — Right  of  loidow  to 
adopt — Assent  of  nearest  sapindas.  Without  the 
express  or  implied  authority  of  the  husband,  a 
mdow  may  make  a  second  adoption  under  the  sanc- 
tion of  the  nearest  sapindas-  With  such  sanction  a 
second  adoption  would  probably  not  be  recognized 
as  valid  in  the  face  of  an  express  prohibition  of  a 
second  adoption  on  the  part  of  the  husband.  When 
the  only  surviving  members  of  the  family  are 
•divided  from  the  deceased  husband,  for  whose 
benefit  it  is  desired  to  make  the  adoption,  and  also 
from  each  other,  and  equally  distant  from  the  de- 
ceased, there  seems  nothing  in  principle  to  throw 
doubt  upon  the  sufficiency  of  the  assent  of  some  of 
them  if  bond  fide  given,  if  it  be  shown  that  the  con- 
sent of  the  others  is  refused  from  interested  or 
improper  motives  or  without  a  fair  exercise  of  dis- 
cretion.    Parasara  Bhattar  v.  Rangaraja  Bhat- 

I.  L.  R.  2  Mad.  202 

-  Authority         of 


tar 


53. 


husband — Assent  of  sapindas.  The  sapinda  of  a 
deceased  person  gave  his  child  to  the  widow  of  the 
latter  to  be  adopted  in  pursuance  of  an  authority 
which  she  represented  herself  to  have  had  from  her 
husband  This  natural  father  of  the  child  was  the 
eldpst  and  managing  member  of  a  joint  family  con- 
sisting of  himself  and  his  three  younger  brothers, 
sons  of  the  first  cousin  of  the  deceased.     The  three 
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younger  brothers  disputed  the  validity  of  the 
adoption.  Two  Courts  having  found  against  the 
existence  of  an  authority  to  the  widow  given  by  her 
deceased  husband,  the  question  remained  whether 
the  manager  giving  his  child  in  the  manner  in  which 
he  had  given  it  for  adoption,  he  being  a  spianda  and 
in  a  position  to  represent  other  sapindas  of  the 
deceased,  was  an  assent  by  a  sapinda  to  an  adoption 
by  a  widow  sufficient  to  support  her  adopting  in 
the  absence  of  an  authority  from  her  husband- 
It  was  decided  that  under  all  the  circumstances 
under  which  this  child  had  been  applied  for  by 
the  widow  and  given  by  the  father,  the  assent 
of  the  latter  was  not  one  which  had  rendered 
the  adoption  valid  as  against  the  brothers.  There 
was  no  sufficient  evidence  to  show  that  the  widow 
applied  to  the  boy's  father  to  give  his  assent  as 
sapinda  to  an  adoption,  on  the  ground  that  he 
could  not  adopt  without  the  sapinda^ s  assent.  It 
was  not  necessary  to  determine  whether  this  sapinda 
could  alone  have  given  a  valid  assent,  if  it  had  been 
given  to  the  widow  as  one  having  no  authority  from 
her  husband  to  adopt ;  and  if  it  had  been  given 
without  his  mind  having  been  influenced  by  other 
and  undue  considerations.  Ganesa  Ratnamaiyar 
V.  GoPALA  Ratnamaiyar  .  I.  L.  R.  2  Mad.  270 

L.  R.  7  I.  A.  173 

54.  Authority         of 

husband — Consent  of  sapinda.  V,  one  of  the 
nearest  male  sapindas  of  8,  gave  his  son  in  adoption 
to  the  widow  of  8  in  1878.  Both  the  giver  and 
receiver  professed  to  have  been  carrying  out  the 
directions  of  8.  In  1883  a  suit  was  brought  by  N, 
another  sapinda^  to  set  aside  this  adoption,  and  it 
was  found  that  8  had  not  authorized  the  adoption 
as  alleged  by  the  defendants.  Hddy  that,  under  the 
circumstances,  Vs  assent  to  the  adoption  did  not 
render  it  valid.  Venkatai.aksmamma  v.  Nara 
SAYYA  .  .       I.  Ij.  R.  8  Mad.  545 

55.   Avihority        to 


adopt — Consent  to  adopt  given  by  husband's  family 
— Adoption  in  undivided  family — Adoption  to  a 
husband  separated  in  estate.  A  Hindu  widow,  who 
has  not  the  family  estate  vested  in  her  and  whose 
husband  was  not  separated  at  the  time  of  his  death, 
is  not  competent  to  adopt  a  son  to  her  husband  with- 
out his  authority  or  the  consent  of  his  undivided 
co-parceners.  Where  the  husband  of  a  Hindu 
widow  dies  separated,  and  she  herself  is  the  heir, 
or  she  and  a  junior  co- widow  are  the  heirs,  she  may 
adopt  without  the  sanction  of  the  husband  (if  he 
have  not,  expressly  or  by  implication,  indicated  his 
desire  that  she  shall  not  do  so)  and  without  the 
sanction  of  his  kindred.  N  and  J  were  two  Hhidu 
brothers  undivided  in  estate.  N  died  first,  leaving 
a  widow,  K.  J  died  next,  leaving  two  sons  and  a 
widow,  0  (the  defendant).  K  adopted  the  plaintiff 
as  son  to  her  husband  and  herself  without  the 
consent  either  of  J's  two  sons  or  hia  widow,  Q, 
On  the  death  of  K  and  the  two  sons  of  7,  the 
plaintiff  sued  Q  (the  widow  of  J)  for  possession 
of   the  family  estate.     Q  claimed  the  estate  as  heir 
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of  her  last  surviving  son,  and,  while  admitting 
the  fact  of  the  plaintiff's  adoption  by  K,  denied  its 
validity  on  the  ground  that  the  members  of  the 
family  had  given  no  assent  to  the  adoption.  It 
was  admitted  that  K  had  not  received  from  her 
husband  N  any  permission  or  direction  to  adopt  a 
sou.  Held,  that  the  plaintiff's  adoption  by  K  was 
invalid,  inasmuch  as  she  had  not  the  authority  of 
her  husband  or  the  consent  of  his  undivided  co- 
parceners to  adopt,  nor  did  she  hold  anj'  estate  in 
the  property.     Ramji  v.  (tHAMau 

I.  Ij.  B.  6  Bom.  498 


56. 


Undivided  Hindu 


family — Adoption   without   the   consent  of  husband 
or  his  undivided  co-parceners  and  without  the  authority 
of  her  husband  to  adopt.     A  Hindu  widow,  who 
has  not  the  estate  vested  in  her,  is  not  competent 
to  adopt  a  son  to  her  husband  without  his  authority 
or  the  consent  of  his  co- parceners  with  whom  he 
was  united  in  estate  at  the  time  of  his  death.     K 
and    V  were  two  Hindu  brothers.     K  had  a  son 
who  died  in  1849  in  the  lifetime  of  his  father,  but 
who  was  then  united  interest  with  him  {K).     K  died 
in  1856,  leaving  him  surviving  his  two  nephews,  S 
and  P  (the  sons  of  his  brother,  F),  and  his  daughter- 
in-law,  Y  (the  widow  of  his  predeceased  son).     At 
the  time  of  his  death,  K  was  imited  in  estate  with  his 
nephews  S  and  P.    In  1871,  F  adopted  the  plaintiff 
as  son  to  her  husband  and  herself.     In  1873  the 
plaintiff  sued  Pand  the  sons  of  S  (who  died  in  the 
meantime)  for  a  share  in  the  family  estate.    It  was 
found  that  F  had  not  the  authority  either  of  her 
husband  or  of  her  father-in-law,  K^  or  of  any  of  his 
co-parceners  to  adopt.     Held,  that  the  adoption  was 
not  valid.     Held,  further,  that  a  separated  kinsman 
was    not    (|ualified    to     authorize     the    adoption. 

DiNKAR  SiTARAM    V.    GaNESH    StVRAM 

L  Ij.  B.  6  Bom.  506 


57. 


Assent  of  a  majority 


of  sapindas — Presumption  of  bond  fides — Degree 
of  relationship  of  sapindas  to  husband  of  adopt. 
ing  widow  A  widow,  having  survived  her  son 
(who  died  unmarried  and  issueless),  succeeded  to 
his  estate,  and  made  an  adoption  with  the  assent  of 
three  out  of  the  four  of  her  late  husband's  sapindas, 
who  were  living  at  the  time  and  who  had  been 
divided  from  the  deceased  and  from  each  other. 
The  fourth  sapinda,  who  had  refused  his  consent 
(apparently  without  giving  reasons  for  such  refusal), 
now  impunged  the  adoption  on  the  ground  that  the 
consent  of  all  existing  sapindas  was  necessary  to 
render  it  valid,  at  all  events  when  all  stood  in  the 
same  degree  of  relationship  to  the  husband  of  the 
adopting  widow,  as  was  the  case  here.  Held,  that 
the  assent  of  every  existing  sapinda  in  such  a  case 
was  not  necessary,  and  that  that  of  a  majority  would 
suflSce.  Collector  of  Madura  v.  Moottoo  Ramalinga 
Sathupathy,  12  Moo.  I.  A.  397,  and  Parasara 
Bhattar  v.  Rangaraja  Bhatlar,  I.  L.  R.  2  Mad.  202, 
referred  to  and  considered.  Adoption  being  a  proper 
act,  it  will  be  presumed  that,  when  the  majority  give 
their  assent,    such  assent  was  given  on  bond  fide 
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grounds.  If,  how  ever,  it  be  shown  that  the  majority 
gave  or  withheld  their  assent  from  improper  consi- 
derations, such  assent  or  dissent  w  ill  be  of  no  avail 
to  the  party  relying  on  it.  Any  distinction  based 
upon  the  degree  of  relationship  as  to  whose  assent  is 
or  is  not  essential  becomes  immaterial.     Venkata- 

KRISHNAMMA  V.   AnNAPURNAMMA 

I.  Ii.  B.  23  Mad.  486 

^' Adoption  without 

consent  of  Hnsmen— Adoption  of  a   brother's  son  in 
pursuance     of  express  authority  of  husband  to  adopt 
—Execution     of    such    authority  after  a  long  time 
since   death    of   husband — Agreement   by    widow   to 
enjoy   property   for   life,    effect    oj~ Acquiescence- 
Estoppel.     B  and  R  were  brothers  and   vatandar 
kulkamis  of  a  village  in  the  Kaladgi  District.     B 
died  leaving  him  surviving  his  widow,  the  defendant. 
On  the  death  of  B,  R  endeavoured  to  appropriate 
the  whole  vatan  estate  so  as  altogether  to  exclude 
the  defendant.     The   defendant  appealed   to   the 
revenue  authorities,  and  R  admitted  her  right  to  a 
moiety  of  the   vatan.     Subsequently  in   1856  the 
defendant  passed  a  document  to  R  to  the  effect  that^ 
in  consideration  of  receiving  certain  property  as  her 
share,  she  would  not  trouble  R  in  the  enjoyment  by 
him  of  the  rest  of  the  vatan,  and  that  she  was  to  hold 
and  enjoy  this  property  for  her  life.     The  arrange- 
ment continued  till  1881.     In  the  meanwhile,  the 
defendant  adopted  her    brother's    son  and  made  a 
gift  to  him  of  the  property  held  by  her  under  the 
agreement  of  1856.     R  having  died,  his  son,  the 
plaintiff,  biought  a  suit  against  the  defendant  for  a 
declaration  that  the  adoption  was  invaild,  as  also 
the  gift  to  the  adoptee,  and  that  he  was  entitled  to 
the  property  after  the  death  of  the  defendant.     The 
Court  of  first  instance  held  that  the  husband  of  the 
defendant  and  the  father  of  the  plaintiff  were  un- 
divided ;  that  the  alleged  adoption  was  not  proved  ; 
that  it  was  invalid,  having  been  made  without  the 
consent  of  the  plaintiff  ;  and  that,  after  the  death 
of  the  defendant,  the  property  in  the  possession  of 
the  defendant  should  revert  to  the  plaintiff.     On 
appeal  the  lower  Appellate  Court  found  the  fact  of 
adoption  proved,    but  held  that  the  adoption  was 
invalid,  and    upheld  the  decree  of  the  Court  of 
first  instance  as  to  the  right  of  the  plaintiff  as  rever- 
sioner to  the  property  in  the  possession  of  defendant. 
On  appeal  to  the  High  Court : — Held  (reversing  the 
decrees  of  the  lower  Courts),  that  the  document 
passed  by  the  defendant  to  the  father  of  the  plaintiff 
implied  a  previous  separation  between  the  husband 
of  the  defendant  and  the  father  of  the  plaintift. 
The  expression  that  she  was  to  hold  and  enjoy  for 
life  merely  described  the  ordinary  estate  of  a  Hindu 
widow,  and  did  not  impose  any  restriction  on  the 
exercise  of   her  powers.     As  a  widow  nf  a  Hindu 
separated  from  his  brother  in  worship  and  estate, 
she  ootild  adopt  a  eon,  which  right,  even  if  she  could 
forego,  she  did  not  by  the  document  which  ^as  of  a 
family   settlement,     and    recognized    the    right   of 
defendant  as  that  of  a  widow  of  a  separated  brother. 
The  fact  of  separation  having  thus  become  distinct 
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and  having  been  acted  on  for  about  twenty-eight 
years,  the  plain  tiif  was  not  at  liberty  to  impeach  it. 
Heldy  also,  that,  as  the  widow  of  5  separated  in 
Interest  from  R,  the  defendant  was  at  liberty  to 
adopt  a  son  without  the  previous  sanction  of  B  or 
the  plaintifl.  The  fact  that  the  adoptee  was  son 
of  the  brother  of  the  defendant  did  not  render  the 
adoptee  unfit  for  adoption,  as  it  was  a  case  from  the 
Southern  Maratha  country.  Held,  further,  that 
though  so  long  a  period  as  twenty- five  years  had 
been  allowed  to  pass  between  the  date  of  the  death 
of  her  husband  and  that  of  adojjtion,  that  circum- 
stance did  in  any  way  extinguish  the  right  of  the 
defendant  to  adopt  under  circumstances  calling  for 
adoption.     Gieiowa  v.  Bhimaji 

I.  Ii.  B.  9  Bom.  58 


59. 


Aaoption  by 


widow  with  consent  of  father-in-law — Adoption   in 
a  united  family—  Consent  of  the  head  of  the  family. 
The  vidow  of  a  deceased    co-parcener  in  a  joint 
Hindu  family  can  adopt  with  the  sole  assent  of 
her  father-in-law  if  he  is  the  head  of  the  family  and 
natural  guardian  of  the  w  idow,   whatever  may  be  her 
motives  or  the  effect  of  the  adoption  on  the  undivided 
kinsmen.     B  and  his  two  sons,  N  and  F,  were  mem- 
bers of  a  joint   Hindu    family.     In  1883  B  and  N 
commenced  to  live  separately  from  F,  but  the  family 
estate  was  not  divided.     In  1886  iVdied,  leaving  a 
widow   without  male  issue.    In    1887  N^s  widow 
adopted  the  plaintiff  with  the  consent  of  her  father- 
in-law  jB,  m  ith  whom  she  was  living.     B  died  shortly 
after   the   adoption.     Thereupon    the   plaintiff   as 
adopted  son  sued   V  to  recover  a    moiety  of  the 
family  estate.     The  defence  to  this  suit  was  that  the 
plaintiff's  adoption  was  invalid  on  the  ground  that 
the  ad  option  had  not  been  made  with  the  assent  of 
all  the  co-parceners.     Held,  that  the  adoption  was 
valid.     As  B,  who  was  the  head  of  the  family  and 
natural  guardian  of  the  adoptive  mother,  had  given 
his  assent  to  the  adoption,  the  consent  of  the  other 
co-parceners  was  not  necesscirv.     Vithoba  v.  Bapu 

I.*^  Ii.  R.  15  Bom.  110 


60. 


Adoption  by 


widow  without  consent  of  husband — Jains  of  South- 
ern India — Evidence  of  adoption — Proof  of  custom 
•—Will  of  a  Jain  widouj.  In  a  suit  to  declare  plaint- 
iffs right  as  the  adopted  son  of  a  Jain  (deceased) 
and  as  a  beneficiary  under  the  will  of  the  adoptive 
mother,  it  appeared  that  the  plaintiff  had  been  taken 
in  adoption  by  the  widow  without  authority  from 
her  husband  or  consent  oi  his  kinsmen.  Held,  that 
it  lay  on  the  plaintiff  to  prove  by  evidence  that  the 
adoption  was  valid,  and  that  he  was  entitled  to  take 
under  the  will  according  to  the  custom  governing 
the  family,  and^eW  on  the  evidence,  that  the  plaint- 
iff had  failed  to  prove  this.  Per  Best,  J. — If  a 
Jain  wid  w  succeeds  to  her  husband's  property 
absolutely  and  has  the  right  to  dispose  of  it  as  she 
likes,  the  adoi)tion  of  a  son  to  herself  who  may 
succeed  to  such  property  would  be  valid.  Observa- 
tions of  HoLLOWAY,  J.,  in  Eithcurn  Lallah  v. 
Soojun  Mull  Lallah,  9  Mad.  Jur.  21,  distinguished. 
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on  the  ground  that  there  was  no  reason  for  suppos- 
ing that  the  parties  to  the  present  suit  were  other 
than  natives  of  Southern  India  whose  ancestors  had 
been    converted    to    Jainism.     Pebia   Ammani    v. 

KBISHNASAMI,      iDINADHA  V.   KeISHNASAMI 

I.  Ii.  R.  16  Mad.  182 

61. Adoption  by  vn- 

dow   of   a    predeceased   son     of   owner     after     the 
estate,  had  vested  in  the  daughters  of  the  deceased 
owner — Assent  of  a  minor     daughter  in  whom  the 
estate  had  vested     to  the  adoption — Ratification  by 
the  miner  on     attaining  years  of  discretion — Adop- 
tion  invalid — Acquiescence    not   equivalent   to   con- 
sent.    On  the  death  of  one  F,  his  estate  vested  in  his 
two  daughters,  one  of  whom  was  a  minor.     Six 
months  after    F's  death,   his  daughter-in-law,   8 
(widow  of  his  predeceased  son),  adopted  the  plaint- 
iff.    It  was  alleged  that  the  daughters  consented  to 
the  adoption.     Held,  that  the  adoption  was  invalid, 
as  the  minor  daughter  could  not  give  such  a  consent 
to  it  as  would  operate  to  divest  her  of  her  estate. 
Per  Fulton  and  Hosking,  J  J. — Subsequent  assent 
to  an  adoption  cannot   give  it  validity  if  it  was 
invalid  when  made.     Per  Ranade,  J. — The  adop- 
tion of  the  plaintiff  was  invaHd  for  the  double  reason 
that  8  had  no  power  to  adopt,  as  she  was  not  the 
widow  of  the  last  male  holder,  and  the  nearest  heirs, 
the  daughters  of  the  deceased  F,  were  not  proved  to 
have  given  their  consent  to  the  divesting  of  the 
estate,  which  had  come  to  them  by  inheritance,  in 
favour  of  8  or  the  plaintiff.    Mere  presence  at  the 
ceremony  and  the  absence  of  any  objection  might 
imply  an  acquiescence,  but  mere  acquiescence  is  not 
equivalent  to  consent.     Vasudeo  Vishnu  Manohar 
v.  Ramchandra  Vina  yak  Mo  dak 

I.  Ii.  R.  22  Bom.  551 


62. 


Adoption    by    a 


L 


VOL.  n. 


daughter-in-law  of  A    after   the  estate    has    vested  in 
A^s   widow — Permission  by  A   to  adopt — Non-con- 
sent of   widow — Divesting  of    estate    once  vested — 
Widow's   authority  to  adopt  in  Bombay — Daughter- 
in-law  must  have  permission — Co- widows — Adoption 
by   one   co-widow — Adoption   of   a   son   older   than 
adoptive    mother.     An    adoption    cannot   divest   a 
person  of  an  estate  which  has  once  vested   in  him 
unless  such  adoption  is  made  with  his  consent. 
An  exception  to  this  rule  is  where  a  co-widow  adopts. 
Such  an  adoption  will  divest  the  younger  widow  of 
her  estate.     Another  exception  is  where  a  daughter- 
in-law  adopts  with  the  authority  of  her  father-in-law 
who  is  head  of  the  family,  as  in  Vithoba  v.  Bapu, 
I.  L.  R.  15  Bom.  110.     Unless  prohibited  expressly 
or  by  implication,  a  widow  in  the  Presidency  of 
Bombay  has  authority  to  adopt,  but  a  daughter-in- 
law,  i.e.,  the  widow  of  a  predeceased   son,  must  bo 
specially  authorized  by  her  father-in-law  in  order 
that  she  may  make  a  valid  adoption  binding  as 
against  the  heirs  of  her  father-in-law.    8  was  the  wi- 
dow of  B,  v,ho  died  in  1877  in  the   lifetime  of  his 
father  R.    Fourteen  years  later,  viz.,  in  1891,  R  died, 
leaving  a  widow  Saibai,  who  succeeded  to  his  estate 

7g 
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as  his  heir.  In  Marc'i  1892  8  adopted  the  plaintiff 
G  as  son  to  her  husband,  alleging  that  she  had  R's 
permission  to  do  so.  G  sued  for  a  declaration  that 
as  adopted  son  of  B  he  was  entitled  to  succeed  as 
heir  to  the  property  of  R  as  against  the  defendant  F, 
who  c'aimcd  to  have  been  adopted  by  Saibai  as  son 
to  R.  Held  (confirming  the  decree  of  the  lower 
Court),  that,  as  the  adoption  of  the  plaintiff  G  was 
made  by /S  without  proper  authority  and  without 
8aibai's  consent,  it  wa?.  inoperative  and  invalid.  As 
Saibai  did  not  give  her  consent  to  the  plaintiff's 
adoption,  that  adoption  did  not  divest  her  of  her  ex- 
clusive right  to  succeed  as  heir  of  B.  Gopal 
Balkrishna  Kenjale  v.  Vishnu  Raghunath 
Kenjale      .         .         .      I.  L.  R.  23  Bom.  250 


68. 


Adoption  hy  wi- 


dow of   a   predeceased   son — Consent  of    niother-in- 
law — Rule  that  adoption  must  he  hy  widow  of  the 
last  full  owner — Exceptions  to  this  rule.     By  Hindu 
law  as  settled  by  judicial  decisions,  it  is  only  the 
widow  of  the  last  full  owner  who  has  the  right  to 
take  a  son  in  adoption  to  such  owner,  and  a  person  in 
whom  the  estate  does  not  vest  cannot  make  a  vahd 
adoption  so  as  to  divest  (without  their  consent)  third 
parties,  in  whom  the  estate  has  vested,  of  their  pro- 
prietary rights.     To  this  rule  there  are  four  excep- 
tions :  (i)  In  the  case  of    co- widows.     Though,  on 
the  death  of  the  husband  without  male  issue,  the 
estate  vests  in  all  his  widows,  it  has  been  held  that 
the  elder  widow  can,  by  adopting  a  son  with  the 
express  or  implied  permission  of  her  husband,  divest 
the  CO- widow  or  widows  of  their  vested  rights.     The 
consent  of  such  younger  widows  hns  not  been  held 
to  be  essential,     (ii)  In  the  case  of  a  mother  who  suc- 
ceeds as  heir  to  an  unmarried  son,  legitimate  or 
adopted,  who  dies  aftfer  his  father.     In  such  a  case 
the  right  of  the  widow  to  take  a  son  in  adoption  to 
her  husband  has  been  conceded  to  her,  though  such 
a  son  cannot  properly  be  described  as  being  the  heir 
of  the  last  full  owner,     (iii)  When  an  adoption  takes 
place  with  the  full  assent  of  the  party  in  whom  the 
estate  has  vested  by  inheritance,  the  adoption  is 
validated  by   such  consent,     (iv)  Where  there  has 
been  ratification  by  conduct  or  acquiescence.     Per 
Parsons,  J. — The    mere     fact  that    the  aiopting 
widow  is  not  the  widow  of  the  Ust  male  holder  would 
not  make  an  adoption  by    her  spiritually  invalid, 
while  any  difficulty  as  to  the  inheritance  and  the 
estate  is  cured  by  the  assent  to  the  adoption  given 
by  the  person  in  whom  that  inheritance  or  estate  is 
vested.     One  B  died  in  1878,  leaving  a  widow  V  and 
a  daughter-in-law  5'  him  surviving.    His  only  son  D, 
the  husband  of  Sy  had  predeceased  him.     On  i?'« 
death,  his  estate  vested  in  his  widow  U.    In  1879  S^ 
with  Z/'s  consent,  adopted  a  son  (defendant  No.  3). 
The  plaintiff  in  this  suit  sued  to  recover  certain  land 
which  formed  part  of  £'e  estate,  alleging  that  it  had 
been   given   to   him   by   V,     The   first  defendant 
alleged  and  proved  that  he    had  bought  the  land 
from  the  third  defendant,  who  was  the  adopted  son 
of  8.    Held  (dismissing  the  suit),  that  the  adoption 


HINDU  LAW— ADOPTION— conW. 

3.  WHO  MAY  OR  MAY   NOT   AJ)OVT—conld- 

was  valid,  and  that  the  first  defendant  was  entitled 
to  the  land.     Payappa  Akkappa   Patel  v.  Appanna 

I.  L.  R  23  Bom.  327 


64. 


Inheritance — 8on- 


less  widow — Usage  of  Jains — Right  of  widow  to 
adopt — Status  of  widow  who  has  adopted.  On  the 
evidence  given  in  this  case  : — Heldj  that,  accord- 
ing to  the  usage  prevaihng  in  Delhi  and  other  towns 
in  the  North- Western  Provinces  among  the  sect  of 
the  Jains  known  as  Saraogi  Agarwalas,  a  sonless 
widow  takes  an  absolute  interest  in  the  self -acquired 
property  of  her  husband  ;  has  a  right  to  adopt  with- 
out permission  from  her  husband  or  consent  of  his 
kinsmen  ;  and  may  adopt  a  daughter's  son,  who,  on 
the  adoption,  takes  the  place  of  a  son  begotten. 
Queere  :  Whether  on  such  an  adoption  the  wddow 
is  entitled  to  retain  possession  of  the  estate^either  as 
proprietor  or  as  manager  of  her  adoY'ted  son.  Sheo 
Singh  Rai  v.  Dakho     .  I.  Ii.  R.  1  All.  688 

AflSrming  decree  of  High  Court  in  Sheo  Singh 
Rai  v.  Dakho     .         .         .         .     6  N.  W.  382 

65.  Widow  of  Osuxil 

Jain  sect — Adoption  without  authority  of  hus- 
band. A  widow  of  the  Oswal'Jain  sect  can  adopt 
a  son  without  the  express  or  implied  authority  of  the 
husband.  Govind  NathRoy  v.  Gulal  Ch/md,  5  8el. 
Rep.  276  :  Bhagvandas  Tcjmal  v.  Raimal,  10  Bom. 
241 ;  and  8heo  8ing  Rai  v.  DaJ:ho,  6  N.-  W.  P.  382  ; 
on  appeal,  /.  L.  R.  1  All.  688  :  L.  R.  6  I.  A.  87, 
referred  to.  Manik  Chand  Golecha  v.  Jaqat 
Settani   Pran   Kumari   Biri 

I.  Ii.  R.  17iCalc.  518 


66. 


Step-mother  —Competency    of 


step-mother  w  give  in  adoption — Adoption  of  an 
adult.  In  a  suit  to  set  aside  an  adoption,  it  appeared 
that  t'le  person  said  to  have  been  adopted  was  an 
unmarried  man  of  forty  ye>ars  of  age,  who  had 
already  succeeded  to  his  father's  estate  for  twenty 
yeurs  at  the  time  of  the  alleged  adoption,  and  that 
he  had  been  given  in  adoption  by  his  step-mother 
without  the  previous  consent  of  her  husband, 
deceased.  Held,  that  the  adoption  was  invalid  on 
the  ground  that  under  the  Hindu  law  a  step-mother 
cannot  give  her  step-son  in  adoption.  8emble  : 
The  adoption  was  not  invalid  by  reason  of  the  age 
of  the  alleged  adopted  son,  or  of  his  having  pre- 
viously taken  his  patrimony  in  his  natural  family. 
Papamma  r.  Venkatadri  Appa  Rau.  Narasimha 
Appa  Rau  r.  Venkatadri  Appa  Rau 

I.  Ii.  B.  16  Mad.  384 


67. 


Grandmother — Grandmother 


succeeding  to  her  grandson — Divestinrf  of  estate  hy 
adojylion.  Where  a  Hindu  grandmother  succeeds 
as  heir  to  her  grandson  who  dies  unmarried,  her 
power  to  make  an  adoption  is  at  an  end.  Where  a 
Hindu  dies,  leaving  a  widow  and  a  son,  and  that  son 
himself  dies,  leaving  a  natural  born  or  adopted  son, 
or  leaving  no  son  but  his  own  widow  to  continue  the 
line  by  means  of  adoption,  the  power  of  the  forme 
widow  is  extinguished  and  can  never  afterwards  be 
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revived.  Ramkrishna  Ramchandra  v.  Shamrac 
Yeshwant  (1902)        .      [I.  L.  R.  26  Bom.  526 

68.  Mother — Adoption       by       a 

mother  succeeding  to  her  son  who  has  been  married — 
Ceremonial  competency  of  the  son  no  bar  to  the 
adoption — Only  limitation  to  a  mother^s  right  to 
adopt.  A  mother  succeeding  as  heir  to  her  deceased 
son/Avho  has  left  neither  widow  nor  issue,  is  com- 
petent to  adopt,  notwithstanding  the  fact  that  her 
deceased  son  had  att?ined  ceremonial  compstency 
by  marriage,  investiture  or  otherwise,  before  his 
death.  The  real  limitation  on  a  mother's  right  to 
adopt  when  she  succeeds  as  heir  to  her  son  does  not 
depsnd  upon  the  investitui-e,  marriage  or  ceremonial 
competency  of  her  deceased  son,  but  upon  the 
question  whether  by  such  adoption  she  derogates 
from  any  other  rights  save  her  own.  Jivaj. 
KIrishna,  the  holder  of  a  kulkarni  vatan,  mortgaged 
the  vatan  lands  to  the  defendants  in  1879.  He 
died  in  1884,  at  the  age  of  thiity,  Avithout  issue. 
His  wife  had  predeceased  him,  and  his  mother 
Tulsa va  therefore  succeeded  as  heir.  In  1894  she 
adopted  the  plaintiff  and  died  shortly  afterwards. 
In  1896  the  plaintiff  brought  this  suit  to  set  aside 
the  mortgage  and  recover  the  mortgaged  lands. 
The  defendants  contended,  inter  alia^  that  Tulsa va's 
right  to  adopt  had  been  extinguished  because  her 
deceased  son  had  been  married  and  had  attained 
ceremonial  competency,  and  that  the  plaintiff's 
adoption  was  therefore  invalid  and  his  suit  could 
not  be  maintained.  Held,  that  the  plaintiff's 
adoption  by  Tulsava  was  valid,  inasmuch  as  it  only 
affected  her  OAvn  interests  and  did  not  affect  the 
vpsted  rights  of  others.  Venkappa  Bapu  v. 
JivAJi   Krishna   (1900)    I.  L.  R.  25  Bom.  306 

69.  • Adoption    by  a 

mother  who  has  succeeded  as  heir  to  her  son  after  the 
death  of  his  widow.  An  adoption  to  herself  and  her 
deceased  husband  by  a  mother  who  has  succeeded  as 
heir  to  her  son  after  his  death  and  that  of  his  widow 
is  invalid  according  to  Hindu  law.  Krishnarav 
Trimbak  Hasabnis  v.  Shankarrav  Vinayak 
Hasabnis      .         .         .     I.  L.  R,  17  Bom.  164 


70. 


Prostitute — Adoption  of  a  girl 


hy  a  prostitute — Object  of  such  adoption  not  immoral 
or  illegal — Test  of  validity  of  adoption  hi/  a  prostitute 
—Indian  Penal  Code  (Act  XLV  of  1860),  s.  372 
— Will — Gift — Persona  designata.  Manji,  who  was 
a  prostitute  but  not  a  naikin,  three  days  before 
her  death  adopted  a  girl,  then  thirteen  years  of  age, 
as  her  daughter,  and  by  her  will  left  the  latter  all  her 
property  as  such  adopted  daughter.  The  Court 
found  that  Manji' s  object  in  adopting  was  that  there 
might  be  someone  who,  after  her  death,  could 
perform  her  funeral  ceremonies  and  inherit  her 
property,  and  that  there  was  nothing  to  show  that 
she  contemplated  the  girl  following  the  profession 
of  a  prostitute.  Held,  that  the  adoption  was  valid 
and  that  the  adopted  daughter  was  entitled  to  the 
property  under  the  will.  Per  Candy,  J.^The  test 
of  such  an  adoption  Avould  seem  to  be  whether  the 
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natural  mother  of  the  adopted  girl  could  be  con- 
victed under  s.  372  of  the  Indian  Penal  Code  (XLV 
of  1860)  of  having  disposed  of  her  daughter  for  the 
purpose  of  prostitution,  or  knowing  it  to  be  likely 
that  she  would  be  so  employed.  Manjamiia  v. 
Sheshgibirao    Vithalrao    (1902) 

I.  li.  R.  26  Bom.  491 


71. 


Sudra  leper — Validity  of  adop- 


tion by  a  Sudra  leper  in  Bengal — Religious  cere- 
monies, competency  to  perform.  In  Bengal,  a  Sudra 
leper  may  adopt  a  child.  Such  an  adoption  was 
held  valid,  in  the  absence  of  any  proof  that  the 
disease  of  the  adoptive  father  was  inexpiable  or 
that  he  was  in  such  a  state  as  not  to  be  able  to  adopt 
at  all.  iSuKUMARi  Bewa  v.  Ananta  Mali  a  (1900) 

I.  L.  R.  28  Gale.  168 


72. 


"Widow — Chudasama     Gameti 


Garasias — Custom  prohibiting  adoption, — E§ect  on 
adoption  of  the  natural  son  having  survived  his  father 
and  attained  ceremonial  competence.  A  custom, 
alleged  to  exist  in  the  Hindu  caste  of  Chudasama 
Gameti  Garasias,  prohibiting  adoption,  was  held 
to  be  not  proved.  A  member  of  that  caste  died  in 
1887  leaving  a  widow,  and  a  son  who  died  in  1889 
between  fifteen  and  sixteen  years  of  age  and  unmar- 
ried. In  1891  the  widow  adopted  a  son  to  her 
husband.  Held,  that  the  adoption  was  valid.  It 
was  contended  that  the  adoption  was  invalid  on  the 
ground  that  the  natm*al  son  had  survived  his 
father  and  lived  to  attain  ceremonial  competence. 
Both  the  Courts  below  found  that  he  was  a  minor 
and  unmarried  when  he  died.  Held,  tha,t,  as  there 
appeared  to  be  no  fixed  age  at  which  a  Hindu  boy 
was  supposed  to  have  attained  ceremonial  compe- 
tence, and  as  there  was  no  proof  in  this  case  that 
the  son  had,  or  was  treated  as  having,  attained 
such  competence,  the  objection  was  not  sustained. 
Verabhai  Ajubhai  v.  Bai  Hiraba  (1903) 

I.  L.  R.  27  Bom.  492  ; 
s.e.  L.  R.  30  I.  A.  234  :  7  C.  W.  N.  716 


73. 


Co-widows — Es- 


tate vested  in  one  co-widow  by  inheritance  from  her 
gQYi — Adoption  by  the  other  co-widow.  A  co-widow 
cannot  make  an  adoption  without  the  consent  of  the 
other  co-widow  in  \vhom'by  inheritance  from  her  son 
the  whole  estate  had  become  vested.  Rakhmahai  v. 
Radhabai,  5  Bom.  H.  C.  (A.  G.  J.)  181,  distin- 
guished. Semble  :  The  consent  of  the  other  widow 
would  not  validate  the  adoption.  Anandiba  v. 
Kashibai  (1904)       .  I.  Ii.  R-  28  Bom.  461 


74. 


Adoption  by  wi- 


dow, under  authority  from  her  husband,  of  her 
brother^ s  grandson.  The  rule  of  Hindu  law  that  a 
Hindu  cannot  adopt^a  child,  whose  mother  he  could 
not  lawfully  have  married,  does  not  apply  c  converso 
to  the  case  of  an  adoption  made  by  a  widow  unider 
authority  from  her  deceased  husband,  such  an 
adoption  being  in  law  an  adoption  made  by  the 
widow  as  agent  on  behalf  of  her  husband.  The 
adoption  therefore  by  a  Hindu  widow,  in  virtue  of 

7g2 
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a  writteE  authority  to  adopt  given  to  her  by  her 
deceased  husband  of  her  brother's  grandson  (or 
son)  is  not  according  to  Hindu  law  an  invalid 
adoption.  Musammat  Battas  Kuar  v.  Lachman 
Singh,  All.  H.  C.  1875,  -p.  117,  discussed.  Sriramvlu 
V.  Ramayya,  I.  L.  B.  3  Mad.  15  ;  Ragavendra  Rau 
V.  Jayaram  Rau,  I.  L.  R.  20  3Iad.  283  ;  and  Bat 
Nani  v.  Chunilal,  I.  L.  R.  22  Bom.  973,  followed. 
Bhagwan  Singh  v.  Bhoywan  Singh,  I.  L.  R.  17  All. 
294,  and  I.  L.  R.  21  All.  412,  and  Chowdry  Pndum 
Singh  v.  Koer  Oode.y  Singh,  12  Moo.  I.  A.  350, 
referred  to.  Jai  Singh  Pal  Singh  v.  Buoy  Pal 
Singh  (1905)     .         .         .  I.  L.  K.  27  All.  417 

75.  Adoption  by  wi- 
dow— Authority  to  adopt — Joint  family — Gift  to 
daughter  out  of  joint  property — Limits  of  property. 
Where  the  widow  of  a  deceased  co-parcener  in  a  joint 
Hindu  family,  under  an  authority  to  adopt,  given 
to  her  by  her  husband's  Avill,  adopted  a  son,  and 
prior  to  such  adoption,  a  posthumous  son  Mas  born 
to  the  other  co-parcener.  Held  (upholding  Tyabji, 
J.),  that  the  adoption  was  valid.  The  sole  sur- 
viving membei  of  a  joint  Hindu  family,  owning 
property  worth  from  RIO  lacs  to  15  lacs,  out  of  the 
income  of  such  property,  made  a  gift  of  R 20,000 
to  his  daughter  and  only  child.  Held  (reversing 
Tyabji,  J.),  that  the  gift  was  valid,  and  did  not 
exceed  the  limits  of  propertv.  Bachoo  v.  Man- 
KOREBAi  (1905)          .         .     I.  li.  R.  29  Bom.  5 

76.  Adoption  by  senior  w^idow 

without  consulting  junior  widow —  Validity 
of.  An  adoption  made  alter  the  death  of  a  Hindu 
by  his  senior  widow,  after  having  obtained  the  con- 
sent of  his  sapindas,  but  without  consulting  the 
junior  widow,  is  valid  and  cannot  be  impeached  on 
the  ground  that  such  adoption  has  the  eflfect  of 
divesting  the  estate  of  the  junior  widow  or  her  infant 
daughter.  Rakhmabai  v.  Radhabai,  5  B.  H.  C. 
A.  C.  J.  181  at  p.  192 ;  Bhimawa  v.  Sungaicaf 
I.  L.  R.  22  Bom.  206  ;  Amava  v.  Mahadgaxidat 
I.  L.  R.  2;.  Bern.  416,  referred  to  and  followed. 
Subrahmanyam  v.  Venkamma,  1.  L.  R.  26  Mad.  627, 
distinguished.  The  consent  of  kinsman  is  required 
on  account  of  the  ino  pacity  of  woman  to  act  rather 
than  to  procure  the  consent  of  all,  A\hose  interests 
will  be  defeated  by  the  adoption.  The  Collector  of 
Madura  V.  MottooRaiyial inga  Snthupaity,  12  Moo.l. 
A.  397,  442.  Narayanasami  Natck  i\  Mangammal 
(1905)      .         .  I.  L.  R.  28  Mad.  815 

77.  Jains — Cwitoni — Adoption  of 
married  man — Suit  for  declaration  of  invalidity  of 
adoption — Burden  of  proof.  H4d,  that  According 
to  the  law  and  custom  prevailing  amongst  the 
Jain  community  a  \a  idow  has  power  to  adopt  a 
son  to  her  deceased  husband  Avithout  any  special 
authority  to  that  effect,  and  if  there  are  t\\o  widows 
the  senior  widow  may  adopt  without  the  con- 
currence of  the  junior  widow.  A  \\idow  is  also 
competent,  with  the  consent  of  the  mpindaa,  to  give 
a  son  in  adoption  after  the  death  of  her  husband. 
Hddf  also,  that  adoption  being  amongst  the  Jains  a 
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piu-ely  secular  institution,  there  is  no  legal  objection 
to  the  adoption  of  a  married  man.  Manohar  Lai  v. 
Banarsi  Das,  I.  L.  R.  29  All.  495,  followed.  Chotay 
Lall  V.  Chunno  Lall,  L.  R.  6  1.  A.  15,  Ammu  v. 
Mahadgauda,  I.  L.  R.  22  Bom.  416,  Sri  Balusu 
Guruiingasunmi  v.  Sri  Balusu  Ramalakshmamma, 
I.  L.  R.  22  3lad.  398,  and  Radha  Moimn  v.  Hardai 
Bibi,  1.  L.  R.  21  All.  460,  referred  to.  Held,  also, 
that  vvhere  the  plaintiff  asks  for  a  declaration  that 
an  alleged  adoption  is  invalid,  but  cannot  claim 
immediate  possession  by  reason  of  the  intervention 
of  a  Avidow's  estate,  the  burden  is  still  on  him  to 
make  out  a  ^^rmti  facie  case  that  the  adoption 
challenged  by  him  is  invalid  in  law  or  never  took 
place  in  fact.  Brojo  Kishoree  Dassee  v.  Sreenath 
Base,  9  W.  R.  463,  and  Sardar  Singh  v.  Ram 
Kunwa.;  All.  Weekly  Notes  {1902),  62,  followed. 
Tacoordeen  Tewarry  v.  Alt  Hossein  Khan,  L.  R. 

I  I.  A.  192,  at  page  206,  referred  to.  Tarinee 
Chum    Chouxlhry    v.    Sharoda    Soonduree    Dossee, 

II  W.  R.  468,  Chowdhry  Pudum  Singh  v.  Koer 
Oddey  Singh,  12  W.  R.  P.  C.  R.  1,  Gooroo  Prosunno 
Singh  v.  Nil  Madlwb  Singh,  21  W.  R.  84,  and 
Har  Dyal  Nag  v.  Roy  Krishto  Bhoomick,  24  W.  R. 
107,  distinguisherl.  Asharfi  Kunwar  v.  Rup 
Chand  (1908)         .         .      I.  Ii.  R.  30  All.  197 


78. 


Adoption  by  Hindu  woman 


■ — Prostitute,  adoption  by — Inheritence  right  of — Let- 
ters of  Administration.  A  Hindu  woman  can- 
not under  any  circumstances  adopt  a  son  to  herself, 
nor  can  any  so-called  adoption  confer  a  right  of  in- 
heritance on  the  adopted  son.  Narendra  Nath 
Bairaoi  v.  Dina  Nath  Das  (1900) 

I.  L.  R.  36  Calc.  824 

4.  W  HO  MAY  OR  MAY  NOT  BE  ADOPTED. 

See  Hindu  Law — Adoption — Evidence 
OF  Adoption  .  I.  L.  R.  30  Calc.  899 


1. 


Adoption     not    in    ax3cord- 


ance  with  will — Adoption  without  consent 
of  trustees— Invalid  adoption.  A  Hindu  by  will  be- 
queathed his  estate  to  a  son  to  be  adopted  in  a 
certain  event  by  A  with  the  consent  of  B  oi  B^a 
representatives,  with  a  gift  over  on  failure  of 
adoption  with  such  consent  to  jB  or  B^s  represen- 
tatives. On  the  happening  of  the  event  after  B^a 
death,  A  adopted  the  plaintiff  without  the  consent 
of  5'«  representatives  who  withheld  their  consent 
after  a  demand  by  A.  Held,  that  this  was  not  such 
an  adoption  as  would  entitle  the  plaintiff  to  take 
under  the  will,  and  that  consequently  the  gift  over 
took  effect.  Beemchuen  Sein  v.  Heeralall 
Seal      ...  2  Ind.  Jur.  N.  S.  22& 


2. 


Consanguinity — Adoption     of 


son  of  person  with  wliom  adopter  could  not  inter- 
marry— Invalid  adoption.  Semhle  :  The  adoption 
of  the  son  of  a  person  with  whom  the  adopter  could 
not  have  intermarried  is  invalid  according  to  Hindu 
law.     Javani  Bhai  v.  Jiva  Bhai    .  2  Mad.  402 
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3. 


Adoption   of     son 


■of  person  with  whom  adopter  could  not  intermarry 
— Belationship  prior  to  marriage.  The  rule  of 
Hindu  law  that  a  legal  marriage  must  have  been 
possible  between  the  adopter  and  the  mother  of  the 
adopted  boy  refers  to  their  relationship  prior  to 
marriage.     Srieamalu    v.    Ramayya 

I.  li.  R.  3  Mad.  15 


4. 


Adoption    of   son 


cf  person  with  whom  adopter  could  not  intermarry 
— Sudras.  The  rule  prohibiting  the  adoption  of  one 
with  whose  mother,  in  her  maiden  state,  the  adopter 
could  not  have  legally  intermarried  is  not  binding  on 
Sudras.     Chinna  Nagayya  v.  Pedda  Nagayya 

I.  li.  R.  1  Mad.  62 


5. 


-   Widow     adopting 


son  whose  mother  her  htidhand  could  not  have  legally 
■married.  It  is  a  general  rule  of  Hindu  law  that 
there  can  be  no  valid  adoption  unless  a  legal 
marriage  is  possible  between  the  person  for  whom 
the  adoption  is  made  and  the  mother  of  the  boy  who 
is  adopted  in  her  maiden  state.  Minakshi  v. 
Ramaxada       .         .  I.  li.  R.  11  Mad.  49 


6. 


Sapinda    relation- 


ship, liynitation  of.  Where  the  natural  mother 
of  an  adopted  son  was  seven  degrees  removed  from 
the  common  ancestor  and  the  adoptive  father 
five  degrees  removed  ex  parte  paterna  : — Held, 
that  the  adoption  was  valid.  Queere  :  Whether 
when  the  relationship  is  more  than  six  degrees  re- 
moved, sapinda  relationship  between  the  natural 
mother  and  the  adopter  does  not  cease.  Vyas 
'CmiNiANLAL  V.  Vyas  Ramchandra 

I.  L.  R.  24  Bom.  473 


7. 


Validity  of   adop- 


tion— Superior  castes.  Consanguinity  does  not 
invalidate  an  adoption  where  the  parties  involved 
do  not  belong  to  any  of  the  three  regenerated  castes. 
Per  Mitter,  J.  Nunkoo  Singh  v.  Pttrm  Dhun 
Singh      .         .         .         .         .       12  W.  R.  356 


8. 


Boy       of 


unre- 


generaie  classes — Baqqdls.  Semhle :  That  baqq41s 
do  not  belong  to  the  regenerate  classes,  and  there- 
fore the  rule  of  law  which  forbids  a  Hindu  to  adopt 
a  boy  whose  mother  he  could  not  have  married  does 
not  apply  to  them.     Phundo  v,  Jangi  Nath 

I.  L.  R 15  All.  327 


9. 


Son  adopted  after  payment 


of  price — Contract  to  git^e  son  in  considera- 
tion of  an  annual  allowance — Contract  Act  {IX 
of  1872),  s.  23.  An  adoption  of  a  son  after  payment 
of  price  is  not  recognized  in  the  present,  the  Kali 
Yuga.  The  only  adoption  now  recognized  is  that  of 
the  dattaka  son,  or  son  given.  A  contract  to  give  a 
son  in  adoption,  in  consideration   of  an  annual  al- 

.  lowance  to  the  natural  parents,  is  void  under  s.  23 
of  Act  IX  of  1872,  inasmuch  as  the  contract,  if 
carried  out,  would  involve  an  injury  to  the  person 
and  property  of  the  adoptf'd   son,  and  would  defeat 

kthe  provisions  of  the  Hindu   law.     Isiian    Kishor 
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AcHARjEE   Chowdhryv,  Haris  Chandra  Chow- 
DHRY    .     .    13  B.  Ii.  R.  Ap.  42  :  21  "W.  R.  381 


10. 


-   Adult     Brahman — Perform- 


ance of  upanayana — Validity  of  adoption.  Oucere  : 
Whether  a  Brahman  adult,  whose  upanayana 
and  marriage  ceremonies  have  already  been  per- 
formed in  the  family  of  his  natural  father,  can  be 
adopted  into  another  family  according  to  Hindu 
law.  Sadashib  Moreshvar  Ghate  v.  Hari 
Mooreshvar    Ghate     .         .  11  Bom.  190 


11. 


Adoption      of     person    on 


whom    upanayana     has    been  performed. 

The  weight  of  authority  is  against  the  validity  of  the 
adoption  of  one  upon  whom  upanayana  has  been 
alread}^  performed.  In  strictness,  there  is  no  autho- 
rity upon  the  other  side.  Venkatesaiya  v. 
Venkatacharlf     ...         .3  Mad.  28 


12. 


Brahmans —  Vali' 


dity  of  adoption.  Among  Brahmans  the  adoption 
of  a  son  for  whom  the  chudakarana  and  upana- 
yana ceremonies  have  been  performed  in  his  natural 
family  is  not  on  that  ground  invalid.  He  notwith- 
standing acquires  the  legal  status  of  an  adopted  son, 
the  fact  of  those  ceremonies  having  been  already 
performed  only  rendering  necessary,  in  a  religious 
point  of  view,  their  re-performance  and  the  perform- 
ance of  certain  additional  ceremonies  in  the  adoptive 
family,  the  latter  being  considered  to  have  the  effect 
of  annulling  those  performed  in  the  boy's  natural 
family.     Lakshmappa   v.    Ramava   12  Bom.  364 


13. 


Brahmans — 


Cuatom — Validity  of  adoption.  According  to  the 
custom  obtaining  amongst  Brahmans  in  Southern 
India,  the  adoption  of  a  boy  of  the  same  gotra,  after 
the  upanayana  ceremony  has  been  performed,  is 
valid.  Venkatesaiya  v.  Venkatacharlu,  3  Mad.  28, 
overruled.     Viraragava    v.     Ramalikga 

I.  Ii.  R.  9  Mad.  148 


14. 


Adoption      of     a    married 


asagotra  Brahman — Validity  of  adoption 
— Factum  valet.  The  adoption  of  a  married  asa- 
gotra Brahman  is  not  proliibited  by  the  Hindu  law 
in  force  in  the  Presidency  of  Bombay.  The 
circumstance  that  there  was  a  person  better  qualified 
than  the  adoptee  would  not  by  itself  render  such 
adoption  invalid  or  prevent  the  principle  of  factum 
valet  from  applying.  Where  a  rule  is  in  effect 
directory  only,  an  adoption  contrary  to  it,  however 
blameable,  is  nevertheless,  to  every  legal  purpose, 
good.     Dharma  Dagu  v.  Ramkrishna  Chimnaji 

I.  Ii.  R.  10  Bom.  80 


15. 


Adoption       among      Brah- 


mans— Ceremony  of  adoption  after  marriage  of 
person  to  he  adopted — Estoppel.  An  adoption  to 
be  valid  must  take  place  before  the  marriage  of  the 
person  adopted.  In  a  suit  for  partition  of  family 
property,  the  plaintiff  sued  as  the  adopted  son  of 
defendant,  who   had,   after  performing  the   usual 
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ceremony  of  adoption,  long  treated  him  as  his 
adopted  son.  The  defendant  denied  that  the 
plaintiff  was  his  adopted  son  on  the  ground  (which 
was  established  by  the  evidence)  that  the  plaintifE 
was  married  at  the  date  of  the  ceremony  of  adoption. 
The  parties  were  Brahmans  and  members  of  the 
same  gotra  by  birth.  Held,  (i)  that  the  adoption 
set  up  was  invalid  ;  (ii)  that  the  defendant  was  not 
estopped  by  his  conduct  from  denjing  the  vahdity 
of  the  adoption.     Pichuvayyak  v.  Subbayyan 

I.  Ii.  B.  13  Mad.  128 


16. 


Adoption  of    Sudra    after 


marriage — Validity  of  adoption.  Qvcere  ;  Whe- 
ther a  Sudra  can  be  validly  adopted  after 
marriage.  Vythilinga  MrppANAR  v.  Vijaya- 
thammal        .         .         .        I.  Ij.  B.  6  Mad.  43 


17. 


Law   in  Western 


India — Validity  of  adoption.  According  to  the 
Hindu  law  obtaining  in  Western  India,  the  adoption 
of  a  Sudra  who  is  married  at  the  time  of  his  adoption 
is  not  invaUd  if  the  adopted  person  be  a  sagotra 
(of  the  same  family)  of  the  person  adopting. 
Nathaji  Krishna ji  v.  Haki  Jagoji 

8  Bom.  A.  C.  67 


18. 


Law  in    Western 


India — Validity  of  adoption.  In  Western  India  an 
adoption  among  Sudras  is  not  invaUd,  although  the 
person  adopted  was  married  befoije  his  adoption,  nor 
although  he  may  be  a  son  of  the  adopter's  sister, 
and  therefore  not  a  sagotra  {i.e.,  of  the  same  family) 
with  the  adopter.  Even  among  Brahmans,  marri- 
age does  not  disqualify  for  adoption.  Qvare  : 
Whether  the  adoption  of  an  asagotra  married  man 
belonging  to  any  of  the  three  regenerate  classes 
would  be  invalid.     Lakshmappa  v.  Ramava 

12  Bom.  364 


19. 


Adoption     of      self-  given 


adult  son — Imw  in  Bombay  Presidency — Jn- 
validity  of  adoption.  Amongst  Hindus  in  the 
Presidency  of  Bombay,  an  adoption  of  a  son  self- 
given,  although  he  may  at  the  time  of  the  gift  be  an 
adult,  is  in  the  present  age  (the  Kali  Yuga)  invalid. 
Bashetiappa  bin  Baslingappa  v.  Shivlinoappa 
BIN  Ballappa     ...  10  Bom.  268 


20. 


Son  older  than  adopting 


mother —  Validity  of  adoption.  Semlle  :  The  fact 
that  an  ado^jted  son  is  older  than  the  adopting 
mother  does  not  make  his  adoption  invalid.  The 
rule  prescribing  a  difference  of  age  in  favour  of 
the  adopting  mother  is  only  directory,  and  not 
mandatory.  Gopal  Balkrishna  K^njale  v. 
Vishnu  Raghunath  Kenjale 

I.  L.  B.  23  Bom.  250 

21.  Gotraja  relationship — Limit 

of  age  within  which  person  may  be  adopted.  In  a 
suit  to  obtain  a  declaration  that  an  alleged  adop- 
tion was  null  and  void,  the  plaintiil  based  his  own 
title  upon  an  alleged  adoption  of  himself.  He  was 
related  to  his  alleged   adoptive  father  as  father's    I 
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father's  brother's  son's  son's  son's  son.    It  was  con- 
tended on  behalf  of  the  defendant,  who  ^vas  related 
to  the  plaintiff's  adoptive  father  as  brother's  son's 
son,  that  the  plaintiff's  relationship  was  not  too 
remote  to  admit  of  his  being  validly  adopted  in  pre- 
ference to  the  defendant  and  other  near  relatives. 
Held,  that  the  plaintiff,  by  reason  of  his  natural  rela- 
tionship towards  his  adoptive  father,  belonged  to 
the  same  gotra  as  the  latter,  and  although  such  rela- 
tionship compared  with  that  of  the  defendant  was 
remote,   that   circumstance   could   not    ipso   facto 
vitiate  his  adoption.     Bhyah  Bam  Singh  v.  Bhyah 
Ugur  Singh,   13   Moo.  I.  A.  373,  and  Uma  Deyi  v. 
Gokooianvnd  Das  Mahapattra,  L.  B.  5  1.  A.  40,  re- 
ferred to.     According  to  the  Hindu  law,  as  observed 
by  the  Benares  school,  the  ceremony  of  upana3'ana, 
representing  as  it  does  the  second  birth  of  a  boy  and 
the  beginning  of  his  education  in  the  duties  of  his 
tribe,  is  also  the  ultimate  limit  of  time  when  a  valid 
adoption  in  the  dattaka  form  can  take  place.    Adop- 
tion in  that  form  implies  that  the  second  birth  has 
taken  place  in  the  adoptive  family  ;  and  it  cannot  be 
effected  after  the  boy's  place  in  his  natural  family 
has  become  inevocably  fixed  by  the  upanaNJ^ana 
representing  his  second  birth  therein.     The  age  of 
the  bo}'  is  material  only  as  determining  the  term  at 
which  the  upanayana  may  be  performed.     Kervt- 
narnin    v.    Bhoobunessree,    1    Set.    Bep    161,    and 
Bamkishore  Achnrj  Chowdree  v.  Bhodbunnwyee  Debea 
Chowdrain,  S.  D.  A.  Beng.  {1859)  229,  referred  to- 
Dharma  Dagu  v.  Bam  Krishna  Chimnaji,  I.  L.  B.  10 
Bom.  80,  di8.sented  from.     According  to  the  Kalika 
Purana  as  interpretetl  by  the  Dattaka  Mimansa  of 
Nanda  Pandita,  an  adoption  in  the  dattaka  form  is 
wholly  ntiU  and  void  if  made  after  the  adoptee  has 
completed  the  fifth  j-ear  of  his  age.     It  is  a  mistake 
to  hold  that  according  to  the  Dattaka  Mimansa,  so 
long  as  an  adoption  takes  place  while  the  adoptee  is 
under  six  years  of  age,  it  is  valid.     The  mistake 
arises  from  supposing  that  the  word  panchvarshiya 
used   in   paragraphs  48  and   53   of   the   Dattaka 
Mimansa    necessarily    indicates    that    the    person 
referred  to  has  passed  the  fifth  anniversary  of  his 
birth.     It  indicates  on  the  contrary  that  he  is  in  his 
fifth  year.     Thakoor  Oomrao  Singh  v.  Thakoornnee 
Mehtab  Koontver,  1  N.   W.  103a,  dissented  from. 
The  authenticity  of  the  text  of  the  Kalika  Purana, 
which  lays  down  that  a  child  must  not  bo  adopted 
whose  age  exceeds  five  years,  is  extremely  doubtful. 
The  interpretation  given  to  that  text  in  the  Dattaka 
Mimansa    was    not    necessarily    intended    to    be 
universally  applicable,  and  admits  of  a  construction 
which  would  confine  the  application  of  the  text  to 
Brahmans     intended     for     the     priesthood ;  and 
various  other  equally  plausible  interpretations  have 
been  adopted  by  other  authorities.     This  being  so, 
it  would  be  unsafe  to  act  ui)on  the  text  in  question 
and  upon  the  interpretation  placed  upon  it  in  the 
Dattaka  Mimansa,  so  as  to  set  aside  an  adoption 
which  took  place  many  years  ago,  which  had  exev 
since  been  recognized  as  valid,  and  under  which  the 
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adoptee  had  ever  since  been  in  possession  of  his  adop- 
tive father's  estate  upon  the  single  ground  that  at 
the  time  of  the  adoption  the  adopted  son  was  more 
than  five  years  of  age.  In  such  a  case  the  onus  of 
proof  is  upon  the  person  who  alleges  this  adoption 
to  be  invahd.  Haimun  ChtiU  Singh  v.  Koomer 
Qunsheam  Singh,  5  W.  R.  P.  C.  69,  referred  to. 
In  a  case  where  the  validity  of  an  adoption  was  in 
dispute  and  the  parties  to  the  suit  were  Chhatriyas  : 
— Held,  that,  even  if  it  had  been  established  that  five 
years  was  the  rigid  and  inflexible  limit  of  age  for  the 
validity  of  all  adoptions  among  the  "  twice-born 
classes,  so  as  to  be  applicable  even  to  Chhatriyas  in 
the  circumstances  of  the  case,  it  would  be  necessary 
to  have  a  full  investigation  of  the  question  whether, 
among  the  clan  of  the  Chhatriyas  to  which  the 
parties  belonged,  any  such  rigid  rule  prevailed. 
Ganga  Sahai  v.  Lekhraj  Singh 

I.  L.  R.  9  All.  53 

22. Brother's  son — Invalid  adop- 
tion.    A  woman  may  not  affiliate  by    adoption  a 


brother's  son. 


23. 


Battas  Koar  v.  Lachman  Singh 
7  N.  W.  117 

Validity         of 


such  adoption.  Under  the  Hindu  law,  a  widow 
may  adopt  her  brother's  son.  Bai  Nani  v.  CnrNi- 
lal     .         .  .         .      I.  li.  R.  £2  Bom.  973 

24. Adoption  of  a  daughter — 

Validity  of  such  adoption.  The  adoption  of  a 
daughter  by  a  Brahman  is  invalid  under  the  Hindu 
law.     Gangabai   v.    Anant 

I.  L.  R.  13  Bom.  690 

25.  Adoption    by     naikin     or 

dancing  girl — Custom  of  adoption  of  more  than  one 
daughter  at  a  time — Bights  of  adopted  daughter. 
A,  a  naikin,  or  dancing  girl,  in  South  Canara,  affi- 
liated prior  to  1849  three  girls  and  a  hoy.  These 
four  persons  lived  together  as  a  joint  family  till  1849, 
when  a  partition  of  their  joint  property  was  decreed 
between  them  in  equal  shares.  T,  one  of  the  girls, 
died  in  1880,  leaving  certain  property.  V,  claiming 
to  be  the  sister  by  adoption  of  T,  suea  to  recover  T's 
estate  from  M,  Ts  uterine  brother.  Held,  (i)  that 
an  adoption  of  a  daughter  by  a  naikin  or  dancing 
crirl  can  be  recognized  hy  the  Civil  Courts,  and  does 
confer  rights  on  the  girl  adopted.  Mathura  Naikin 
V.  Esu  Naikin,  I.  L.^R.  4  Bom..  545,  dissented  from  ; 
(ii)  that  there  being  no  A^arrant  for  a  plurality'  of 
adoptions  in  the  analogies  of  Hindu  law,  and  no 
special  custom  having  been  proved,  V  could  not 
claim  Ts  estate.     Venku  v.  Mahalinga 

I.  L.  R.  11  Mad.  393 


26. 


Daughter '  s       son —  Doctrine 
-Invalid      axloption.       Amongst 


of    factum      valet 

Brahmans,  the  adoption  of  a  daughter's  son  is 
incestuous  and  invalid,  and  cannot  be  supported  on 
the  authority  of  the  maxim  factum  valet  quod  fieri 
nan    dehuit.     Bhagirthibai    v.    Radhabai 

I.  L.  R.  3  Bom.  298 
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In  Southern  India  it  seems  to  be  a  valid  adoption. 
Vayidniada  v.  Appu     .         I.  L.  R.  9  Mad.  44 

27. Daughter's  or  sister's   son 

— Invalid  adoption — Lingayats — Factum  valet. 
Doctrine  of.  It  is  a  general  rule  and  fundamental 
principle  amongst  Brahmans,  Kshatriyas,  and  Vai- 
shyas  that  they  are  absolutely  prohibited  from,  and 
incapable  of,  adopting  a  daughter's  or  sister's  son 
or  son  of  any  other  woman  whom  they  could  not 
marry  by  reason  of  propinquity.  The  burden  of 
proving  a  special  custom  to  the  contrary  amongst 
any  members  of  these  three  regenerate  classes 
prevalent  either  in  their  caste  or  in  a  particular 
locality  lies  ujwn  him  w  ho  avers  the  existence  of  that 
custom.  Limits  within  which  the  maxim  quod  fieri 
non  dehuit  factum  valet  applies  pointed  out.  Linga- 
yats are  members  of  the  Sudra,  and  not  of  the 
Vaishya  class.  Gopal  Narhar  Safray  v.  Han- 
MANT  Ganesh  Safray         I.  L.  R.  3  Bom.  273 

28.  Eldest  son — Validity  of  adop- 
tion. The  adoption  of  an  eledest  son  is,  under  the 
precedents  of  the  Sudder  Court,  although  improper, 
not  illegal.  Seetaram  v.  Dhunook  Dharee 
Sahye 1  Hay  260 


29. 


Validity  of  adop- 


tion. In  a  suit  by  a  Hindu  widow  to  recover 
possession  of  certain  property  dedicated  to  idols  as 
heir  to  her  deceased  husband,  the  last  shebait,  it  ap- 
peared that  the  plaintiff's  husband  was  an  adopted 
son  of  his  predecessor  in  office,  and  that  he  was  the 
eldest  son  of  the  first  defendant  who  was  the  nearest 
male  cognate  of  the  adoptive  father.  On  behalf 
of  the  defendant  it  was  contended  that  the  adoption 
of  an  eldest  son  was  invalid,  and  that  consequently 
plaintiff's  husband  did  not  succeed  rightfully  to  the 
shebaitship.  Held,  that  the  adoption  of  an  eldest 
son,  where  there  are  several  sons,  was  not  invalid  by 
Hindu  law.     Janokee  Debea  v.  Gopaul  Acharjea 

I.  L.  R.  2  Calc.  365 


30. 


Validity  of 


adoption.  The  prohibition  to  the  adoption  of  an 
eldest  son — unlike  that  to  the  adoption  of  an  only 
son — is  admonitory  merely,  and  does  not  create 
any  legal  restriction.  Texts  from  original  Smriti 
writers,  with  the  opinions  of  their  commentators 
and  the  decisions  of  the  High  Courts,  bearing  on  the 
subject  referred  to  and  discussed.  Kashibai  v. 
Tatia     .         .         .         .     I.  If.  R.  7  Bom.  221 


31. 


Validity  of 


adoption.     Adoption    of    the    eldest    son    upheld. 
Jamnabai  v.  Raychand  Nahalchand 

I.  Ii.  R.  7  Bom.  225 

As  to   the  adoption  of  an  eldest  son,  see  also 
NiLMADHUB  Das  v.  Bishwambhar  Das 

3  B.  Ii.  R.  p.  C.  27  :  12  W.  R.  P.  O.  29 
18  Moo.  I.  A.  85 

and  Lakshmappa  v.  Ramava     .      12  Bom.  364 
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32. Grand-nephew — Reflection 

of  a  sorir— Appointment.  A  grand-nephew  may  be 
validly  adopted  under  Hindu  law.  Morun.  Moyee 
Dabea  v.  Be  joy  Kishen  Oossamee,  W.  R.  F.  B. 
121,    followed.     H^RAN    Chdnder     Banerji    v- 

HURRO  MoirUN  CnUCKERBXJTTY 

I.  L.  R.  6  Calc.  41 
6  C.  li.  R.  393 


33 


Validity  of 


adoption.  The  adoption  of  a  grand-nephew  is  not 
repugnant  to  Hindu  law.  An  adopted  son  cannot 
succeed  to  his  adoptive  matemil  grandfather's 
estate  when  there  are  collateral  male  heirs.  Morun 
MoYEE  Dabea  v.  Bejoy  Kishen  Gossamee 

W.  R.  F.  B.  121 


34. 


'ELo.lf-hv ofhQV— Im^alid  adop- 


tion. The  prohibition  of  the  adoption  of  a  half- 
brother  has  nothing  to  do  with  the  possibility  of 
a  legal  marriage  between  the  son  and  his  step-mother 
in  her  virgin  state.     Sriramulu  v.  Ramayya 

I.  L.  R.  3  Mad.  15 


35. 


—  Adoption      lof 


paternal 
member  of 


uncle's  son — Niyoga,  Custom  of.  A 
an  undivided  Hindu  family,  consisting  of  himself, 
his  adopted  son,  and  his  uncle,  sold  certain  land 
belonging  to  the  family  to  the  plaintiff.  In  a  suit 
by  the  plaintiff  for  a  devUaration  of  his  title  to,  and 
for  possession  of,  the  land,  it  appeared  that  the 
adopted  son  was  the  son  of  the  paternal  uncle  of  the 
adoptive  father.  Held,  that  the  adoption  was  not 
invalid  by  reason  of  the  abovemontioned  circum- 
stance.    Virayya  V   Hanumanta 

I.  li.  R.  14  Mad.  459 


86. 


— -Maternal  aunt's  daughter's 
of    adoption.      Neither     by     local 


son — Validity 

usage  nor  by  the  law  of  Mitkshara  is  the  adoption 
of  the  son  of  a  maternal  aunt's  daughter  invalid. 
Venkatta  v.  Subhadra  .   I.  L.  R.  7  Mad.  548 


37. 


Mother's 


sister's  son  — 
Validity  of  adoption — Sudras.  Adoption  of  the 
mother's  sister's  son  is  valid  among  Sudras. 
Chinna  Nagayya  v.  Pedda  Nagavya 

I.  li.  R.  1  Mad.  62 


38. 


Cousin  on  maternal  side — 


Adoption  by  one  of  the  regenerate  classes  of  a 
mother^ 8  sister'' 8  son — Benares  school  of  law.  Hddt 
by  Edge,  C.J.,  and  Knox,  Blair,  and  Burkitt 
JJ.  (Baner,ti  and  Airman,  JJ.  dissenting), 
that  the  Hindu  law  of  the  school  of  Benares, 
does  not  prohibit  an  adoption  amongst  the  three 
regenerate  classes  of  a  sister's  son,  of  a  daughter's 
sofa,  or  of  a  son  of  the  sister  of  the  mother  of  the 
adopter,  and  consequently  the  onus  of  proving  that 
such  an  adoption  is  prohibited  by  usage  is  upon  him 
who  alleges  that  it  is  illegal.  The  authority  in 
the  school  of  Benares  of  the  Dattaka  Mimansa  of 
Nanda  Pandita  considered.  The  Mimansa  is  not  on 
questions  of  adoption  an  *  *  infallible  guide  ' '  in  the 
school  of  Benares,  and  is  not  followed  when  it 
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imposes  on  the  right  of  adoption  restrictions  not  to 
be  found  in  the  recognized  authorities  of  the  school 
of  Benares.  Held,  by  Baxerjt,  J.  (Aikman,  J., 
concurring),  that  the  adoption  by  a  Hindu  belonging 
to  one  of  the  three  regenerate  classes  of  his 
mother's  sister's  son  is  prohibited  according  to  the 
Hindu  la^\•  of  the  Benares  school.  Such  prohibition 
is  not  merely  directory,  but  the  adoption  is  abso- 
lutely interdicted  and  void,  and  cannot  be  validated 
by  the  rule  of  factum  valet.  Held,  also,  by  Banerjt, 
J. — That  the  Dattaka  Chandrika  and  the  Dattaka 
Mimansa  are  works  of  paramount  authority  on  ques- 
tions relating  to  adoption  as  well  in  those  parts  of 
India  which  are  governed  by  the  law  of  the  Benares 
School  as  elsewhere.  Bhagwan  Singh  v.  Bhagwan 
Singh      .         .         .         .     I.  L.  R.  17  All.  294 


39. 


Only  son — Validity  of    adop- 
tion.    The  adoption  of  an  only  son  is,  when  made, 
valid  according  to  Hindu  law.     Chinna  Gaundan 
KuiviARA    Gaundan     .  .  1  Mad.  54 

Shinam  Gounden  v.  Coomara  Gounden 

lInd.Jup.  O.  S.  115 


V. 


40. 


Validity        of 


adoption.  The  adoption  of  an  only  sou  is  invalid 
according  to  Hindu  law.  Opendro  Lal  Roy  v. 
Prasannamayi      .         .        1  B.  Ii.  R.  A  C.  221 

s.  0.  Opendra  Lal  Roy   v.  Bromo  Moyee 

10  W.  R.  347 


41. 


Invalidity       of 


such  adoption.  The  adoption  of  an  only  son  is,  by 
the  general  Hindu  law,  m valid.  Waman  Raohu- 
I'ATi  Bova  rr  Krishnaji  Kashiraj  Bova 

I.  L.  R.  14  Bom.  249 


42. 


Effect     of      his 


afterwards  becoming  not  the  only  son.  The  adop- 
tion of  a  person  who  at  the  time  of  his  adoption  is  an 
only  son  is  invalid.  The  fact  that  other  sons  are 
afterwards  born  to  his  parents  does  not  validate  his 
adoption.     Raiji  Jadav  v.   Bai  Mathura 

I.  Ii.  R.  19  Bom.  658 


43. 


Adoption      by 


Sudra — Validity  of  adoption.  The  adoption  by  a 
Sudra  of  an  only  son  as  a  kurta  putro  is  not  illegal 
under  Hindu  law.  Tikdey  v.  Lalla  Httree- 
LAiL  .         .         .         .        W.  R.  1864,  133 

44. Validity         of 

adoption — Factum  valet,  doctrine  of.  Held  (Turner, 
J.,  dissenting),  that  the  adoption  of  an  only  son 
cannot,  according  to  Hindu  law,  be  invalidated 
after  it  has  once  taken  place.  Hanuman  Tiwari 
V.  Chirai      .         .         .  I.  Ii.  R.  2  All.  164 


45. 


Maxim    ' '  quod 


fieri  non  debuit  factum  rxdet."  According  to  the 
Benares  School  of  Hindu  law,  the  giving  in  adoption 
of  an  only  son  is  sinful,  and  to  that  extent  contrary 
to  the  Hindu  law  ;  but  the  adoption  of  such  a  son 
having  taken  place  in  fact  is  not  null  and  void  ; 
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and  the  maxim  "  quod  fieri  non  dehuit  factum 
valet  ' '  is  applicable  and  should  be  applied  to  such 
an  adoption.  So  held  by  the  Full  Bench.  Hanu- 
man  Tiwari  v.  Chirai,  I.  L.  R.  2  All.  164,  approved 
and  followed.     Beni  Prasad  v.  Hardai  Bibi 

I.  li.  R.  14  All.  67 

Held  in  the  same  case  by  the  Privy  Council  in 
appeal,  on  the  general  question  as  to  the  validity 
b}'  Hindu  law  of  the  adoption  of  the  onty  son  of  his 
natural  father,  that  such  an  adoption  is  valid  by 
that  law.     B-ADHA  Mohan  v.  Hardai  Bibi 

I.  L.  R.  21  All.  460 

L.  R.  26  I.  A.  113 

3  C.  W.  N.  427 

See   GuRULiNaASWAMi   v.   Ramalakshmamma 

I.  L.  R.  22  Mad.  398 

L.  R.  26  I.  A.  113 

3  C.  W.  N.  427 

46    Construction    of 

deed  of  gift — Adoption  of  eldest  or  only  son.  A 
Hindu  died  after  having  made  a  hibbanama,  or  deed 
of  gift,  giving  the  bulk  of  his  property  to  the  eldest 
son  of  one  of  his  brothers,  designating  him  as  his 
pallok-putra.  The  donee  thereof  died  Avithout  issue, 
but  leaving  a  widoAv  him  surviving.  On  the  death 
of  his  widow,  his  cousins  sued  his  step-brother  for 
possession  of  their  share  of  his  property,  on  the  alle- 
gation that  he  had  been  adopted  by  their  uncle  and, 
consequently,  the  relationship  between  him  and  his 
step-brother  had  been  severed,  and  that  they  were 
equally  entitled  with  the  step-brother  to  succeed. 
The  defendant  denied  the  fact  of  the  ad  option.  The 
High  Com-t  held  that  the  intention  to  adopt  and  the 
fact  of  adoption  were  proved  by  the  terms  of  the 
deed  of  gift.  Held  by  the  Privy  Council  reversing 
the  judgment  of  the  High  Court,  that  the  words  of 
the  hibbanama  ["but  as  I  had  no  son  or  daughter, 
I  took  vou  as  my  pallok-putra  in  the  month  of 
Aghran''l211  B.S.'  (1803),  with  the  anumati  (per- 
mission)  of  yoiu'  parents,  for  the  purpose  of  securing 
future  oblations  of  water  and  funeral  cake,  and 
having  brought  you  up  like  a  son,  performed  the 
ceremonies  of  yom*  sangskar,  etc.,  and  have  con- 
stituted you  my  representative  "]  were  not  those 
which  properly  import  the  adoption  of  a  son  hy  gift 
— dattak  putra.  He^d,  that  the  presumption  which 
arose  from  the  religious  duty  of  a  childless  Hindu  to 
adopt  was  in  this  case  opposed  to  as  strong  a  pre- 
sumption that  a  Hindu  would  not  break  the  law  by 
giving  in  adoption  an  eldest  or  only  son.  Nii^mad- 
HUB  Das  v..  Biswambhar  Das 

3  B.  li.  R.  P.  C.  25  :  12  W.  R.  P.  C.  29 
13  Moo.  I.  A.  85 


47. 


Svdras —  Vali- 


'dity  of  adoption.  The  adoption  of  an  only  son  is 
invalid  according  to  the  Bengal  school  of  Hindu  law, 
and  the  prohibition  applies  as  well  to  Sudras  as  to 
the  higher  castes.  Manick  Chunder  Dutt  v. 
Bhuggobutty  Dossee      .    I.  L.  R.  3  Calc.  443 
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48.  Age  of  adopted 

son — Validity  of  adoption.  Held,  that  the  adop- 
tion by  a  Hindu  widow  of  an  only  son,  if  valid  m 
every  other  respect,  cannot  be  set  aside  by  reason  of 
the  adopted  being  an  only  son  of  an  advanced  age. 
Vyankatrav  Anandrav  Nimbalkar  v.  Jayavan- 
TRAV  bin  Malharrav  Ranadive 

4  Bom.  A.  C.  191 


49. 

Sudras- 


Married  son — 


Validity  of  adoption.  An  adoption  amongst 
Sudras  is  not  necessarily  invalid  because  the 
parson  adopted  is  an  only  son  and  is  married,  and 
has  been  given  in  adoption  by  his  mother  after  her 
husband's  death  and  v.dthout  his  authority. 
Mhalsaibai  v.  Vithoba  Khandappa  Oulve 

7  Bom.  Ap.  26 

50.  Validity  of  adop- 
tion— Authority  of  husband,  absence  of.  A  gift 
by  a  Hindu  AvidoAV  of  her  deceased  husband's  only 
son  is  invalid  in  the  absence  of  an  express  authority 
conferred  upon  her  by  him  during  his  lifetime. 
Such  an  adoption,  being  null  and  void  ab  initio,  can- 
not be  supported  by  the  maxim  quod  fieri  non  de- 
buit  factum  valet.  Qucere  :  Whether  a  gift  in  adop- 
tion of  an  only  son  by  his  father  is  void  in  the  Presi- 
dency of  Bombay.     Lakshmappa  v.  Raaiava 

12  Bom.  364 

51, Absence  of  author 

ity  of  husband — Validity  of  adoption.  In  the 
Presidency  of  Bombay  a  widow  may  give  in  adop- 
tion a  younger  son  where  her  husband  has  not,  by 
direct  prohibition  or  otherwise,  indicated  his 
unwillingness  that  she  should,  after  his  death,  give 
such  younger  in  adoption,  the  husband's  assent  to 
such  a  gift  being  implied.  But  it  cannot  be  implied 
to  the  gift  by  his  widow  after  his  death  of  an  eldest, 
and  still  less  of  an  only,  son  in  adoption,  where  he 
did  not  expressly  jndicate  such  assent  in  his  lifetime. 
Semble  :  Where  a  father  gives  his  only  son  in  adop- 
tion as  a  dwyamushyayana,  he  consents  to  deprive 
himself  of  one-half  of  the  spiritual  benefit  derivable 
from  the  performance  of  religious  obsequies.  Hence 
his  consent  cannot  be  implied  even  ,to  such  a  gift 
when  made  by  his  widow  after  his  death.  To  such 
a  case  the  factum  valet  principle  is  wholly  inapplic- 
able because  the  adoption  would  be,  as  regards  her, 
not  quod  fieri  non  debuit,  but  quod  fieri  non  potuit. 
The  maxim  quod  fieri  non  deljuit  factum  valet 
considered,  and  its  application  pointed  out.  There 
is  no  authority  for  drawing  any  distinction  between 
Sudras  and  the  other  classes  on  the  question  of  the 
legality  of  the  adoption  of  an  eldest  or  an  only  son. 
Mhalsabai  v.  Vithoba,  7  Bom.  Ap.  26,  dissented  from, 
so  far  as  it  supported  the  gift  in  adoption  by  a 
widow  of  an  only  son  without  the  authority  of  her 
husband.     Lakshmappa  v.  Ramava   12  Bom.  364 


52. 


Lingayats — Oift 


in  adoption  by  widow  without  an  express  authority 
from  her  husband.  The  plaintiff,  a  Sudra  of  the 
Lingayat    caste,  sued    for    possession    of     certain 
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property,  alleging  that  he  had  been  adopted  by  the 
defendant,  a  widow  of  the  same  caste.  The  defend- 
ant denied  the  adoption,  and  contended  that  it  was 
invalid,  inasmuch  as  he  was  an  only  son,  and  had 
been  given  in  adoption  by  his  widowed  mother 
without  an  express  authority  from  her  husband. 
The  plaintiff,  in  support  of  his  adoption,  produced 
two  documents  executed  by  the  defendant,  viz.y  a 
deed  of  adoption  and  a  compromise  in  which  the 
defendant  had  ratified  the  plaintiff's  adoption.  It 
was  found  that  the  defendant  was  very  young,  and 
did  not  act  independently  in  the  execution  of  those 
documents.  Held,  that  the  adoption  was  invalid 
on  two  grounds,  viz.y  1st,  that  the  mother  had  no 
authority  to  give  the  plaintiff  in  adoption,  because 
he  was  the  only  son  of  her  deceased  husband  at  the 
time  of  the  adoption  ;  and,  2ndh/,  that  the  defend- 
ant (whether  an  infant  or  not)  was  not,  either  at 
the  time  of  the  alleged  adoption  cr  at  that  of  the 
alleged  ratification  of  it,  a  free  agent,  but  was 
subject  to  undue  influence.  In  the  case  of  an  only 
son  the  High  Court  refuses  to  imply  authoritj'"  in  the 
mother  to  give  such  a  son  in  adoption.  Qucere  : 
Whether  the  plaintiff  was  incapable  of  being  adopted 
by  the  defendant  because  his  mother  was  a  second 
cousin  of  the  defendant's  husband.  Bayahai  v. 
Bala  VenhatesJi,  7  Bom.  Ap.  1  ;  Oopal  Narhar  v. 
Hamant  Oanesh,  T.  L.  R.  3  Bom.  273,  referred  to. 
Lakshmnppa  v.  Ramaixi,  12  Bom.  364,  approved. 

SOMASHEKHARA  V.     SUBHADRAMAJI 

L  L  R.  6  Bom.  524 


53. 


Adoption    of    an 


only  son — Validity  of  svch  adoption  among  Linya- 
yats — Custom  of  Lingayatn.  According  to  the 
custom  of  Lingayats  in  the  districts  of  Dharwar  and 
Bijapur,   the   adoption   of  an   only   son   id    valid. 

BaSAVA     1'.     LiNOANOAUDA 

I.  Ij.  B.  19  Bom.  428 

54.   Adoption  of  only 

son  of  divided  brother — Lingayats — Adoption  in 
dv:yammhyayana  form.  Amongst  Lingayats,  the 
dwyamushyayana  form  of  adoption  is  not  obsolete. 
The  adoption  can  take  place  in  cases  in  which 
brothers  are  divided  as  well  as  where  they  are  joint. 
Chenava  v.  Basanoavda    I.  Ii.  R.  21  Bom.  105 


55. 


-  Validity  of  adop- 


tion of  only  son  in  Qajarat — Hindu  hw.  The  adop- 
tion of  an  only  son  is  valid  in  Gujarat,  where  the 
Mayukha  is  the  paramount  authority  on  Hindu 
law.     Vyas  Chimanlai.  v.   Vyas  Ramchandra 

I.  Ii.  B.  24  Bom.    67 


66. 


01  ft  of    son    in 


adoption  by  a  widow  after  re-marriage — Widow 
Re-viarria{je  Art  {XV  of  1856),  ss.  2  and  3.  A 
Hindu  widow  has  no  power,  after  her  re-marriage, 
to  give  in  adoption  her  son  by  her  first  husband, 
unless  he  has  expressly  authorized  her  to  do  so. 
Panchappa  v.  Sanoanbasawa 

I.  Ii.  R.  24  Bom.  89 
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57, Only  son    given 

in  adoption  by  widow.  A  widow  is  competent  to 
give  in  adoption  whenever  the  husband  is  legally 
competent  to  give  and  when  there  is  no  express 
prohibition  from  him.  There  principles  appear  to 
regulate  the  power  to  give  in  adoption  (i)  the  son 
is  the  joint  property  of  the  father  and  the  mother  for 
the  purposes  of  a  gift  in  adoption  ;  (ii)  when  there  is 
a  competition  between  the  father  and  the  mother,, 
the  former  has  the  predominant  interest  or  a 
potential  voice  ;  and  (iii)  after  the  father's  deaths 
the  property  survives  to  the  mother.  Th*^  adoption 
of  an  only  son  is  not  invaUd.  Chinna  Gaundan  v, 
Kumar  a  Gaundan,  1  Mad.  54,  followed.  Naraya- 
nasami  v.  Kuppusa-.mi  .     I.  L.  B.  11  Mad.  43^ 

58.  ■    Question    as    to 

validity  of  adoptiori.  The  Courts  below  differed  as 
to  whether  the  adoption,  if  authorized,  was  validly 
effected,  the  boy  adopted  having  been  the  only  son 
of  his  natural  father.  "Whether  this  is  a  disqualifi- 
cation invalidating  an  adoption  is  a  question  that 
has  not  come  before  Her  Majesty  in  Council  for 
decision.     Ammi  Devi  v.  Vikram\  Devij 

I.  Ii.  R.  11  Mad.  486 
L.  R.  15  I.  A.  176 


59. 


— Only  son    gii^en 

in  adoption  by  his  widowed  mother.  The  plaintiff 
sued  for  a  declaration  of  the  invalidity  of  an  adop- 
tion made  by  the  widow  of  a  deceased  Hindu.  It 
appeared  that  the  alleged  adopted  son  was  an  only 
son.  Held,  that  the  adoption  was  not  invalid  under 
Hindu  law.  Gurulinoaswamt  r.  PAMAT-AK'=in - 
mamma  .         .         .       L  L.  R.  18  Mad.  53 

On  appeal  to  the  Privy  Council  on  the  general 
question  as  t(f  the  validity  by  Hindu  law  of  the 
adoption  of  the  only  son  of  his  natural  father  decided 
in  one  judgment  upon  these  two  appeals  :  Held, 
that  such  an  adoption  is  valid  by  that  law.  The 
authority  of  a  widow  in  reference  to  adoption  not 
being  identical  in  different  schools  of  Hindu  law,  it 
was  held,  on  a  question  peculiar  to  the  appeal  from 
Madras,  that  it  is  there  established  in  regard  to  the 
giving  of  a  boy  in  adoption  by  the  widow  of  his 
natural  father  that,  unless  there  has  been  some 
express  prohibition  by  the  husband,  the  wife's  power 
with  the  concurrence  of  sapindas,  where  the  con- 
currence of  sapindas  is  required,  is  co-extensive  with 
the  power  of  the  husband.  The  adoption  of  an  only 
son  is  not  an  act  so  improper,  but  that  a  widow 
has  power  to  effect  it  with  the  assent  of  the  sapin- 
das in  the  absence  of  express  power  from  her 
husl)and.  Gukulinoaswami  v.    Ramat.akshmamm 

I.  Ii.  R.  22  Mad.  398 

See  Radha  Mohan  v.  Hardai  Bibi. 

I.  Ii.  R.  21  All.  460 

L.  R.  26  I.  A.  113 

3  C.  W.  N.  427 


60. 


Orphan — Invalid        adoption. 


According  to   Hindu   law,   an    orphan   cannot   \q 
adopted.     Subbaluvammal  v.  Ammakutti  Ammal 

2  Mad.  129 
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61. 


Law  of    Western 


India — Invalid  adoption.  According  to  the  Hindu 
law  prevailing  in  Western  India,  an  orphan  cannot 
be  adopted.     Balvantkav  Bhaskar  v.  Bayabai 

6  Bom.  O.  C.  83 


62. 


Palak-putra — Invalid  adop- 


tion. The|  Hindu  law  does  not  allow  of  the  adop- 
tion of  a  palak-putra.  Kalee  Chunder  Chowdhry 
V.  Shib  Chunder        .         .         .     2  W.  R.  281 

This  decision  was  not  disputed  in  the  Privy  Coun- 
cil on  this  point. 

See  Kali  Chandra  Chowdhury  v.  Shib  Chun- 
deb  Bhadubi 

6  B.  L.  R.  501 :  15  W.  R.  P.  C.  12 

63. Putrika-putra — Invalid  adop- 
tion. The  adoption  of  a  "  putrika-putra  "  is 
invalid.     Nursing  Nabain  v.  Bhutton  Lall 

W.  R.  1864, 194 

64.  Sister's  son — Andhra  country 

— Invalid  adoption.  In  the  Andhra  country,  as  in 
Bengal,  a  Brahman  cannot  adopt  his  sister's  son 
Narasamal  v.  Balaramacharlu     .    1  Mad.  420 


65.  - 


Validity  of  adop- 
tion. It  is  now  well  settled  law  that  the  adoption 
of  a  sister's  son  by  a  Hindu  of  the  Vaishyar  caste 
is  valid.  Ganpatrav  Vibishvar  v.  Vithoba 
Khandappa             .     .              4  Bom.  A.  C.  130 


66. 


Validity  of  adop-. 


tion — Custom — Acquiescence   in     fact   of   adoption- 
Suit  to  set  aside  the  adoption  of  the    first  defend- 
ant, the    alleged    adopted    son    of    plaintiff's   un- 
divided brother,  to  declare  plaintiff's  title  to  certain 
lands  and  for  possession.     First  defendant  pleaded 
that  the  question  of  his  adoption  was  res  judicata^ 
and  the  Civil  Judge  so  decided.     Upon  appeal,  the 
High  Court  reversed  the  decision,  and  remanded  the 
case  for  decision  on  the  merits.     After  trial,  the  Civil 
Judge  found  that  the  fact  of  the  adoption  was  satis- 
factorily proved,  and  that  first  defendant  had  done 
acts  as  adopted  son  since  1833  at  least.     It  was  also 
argued  on  plaintiff's  part  that  the  adoption  was 
illegal,  being  that  of  a  sister's  son,  and  the  judgment 
of  HoLLOWAY,  J.,  in  Narasama  v.  Balaramacharlu, 
1  Mad.  420,  was  cited.     The  Civil  Judge  decided 
that  this  applied  only  to  the  Andhra  country,  and 
that,  as  the  custom  was  common  in  the  Dravida 
country,  the  adoption  was  legal,  or  if  not  legal,  that 
it  was  too  late  to  dispute  it.     The  plaintiff  appealed 
and  the  case  was  referred  to  a  full  Court.     The  Court 
decided  that  on  the  general  principles  of  Hindu 
law,   as  expounded  by  the  writers  of  all  schools, 
a  Brahman  could  not  legally  adopt  his  sister's  son, 
but  as  the   existence  of  a  custom,  derogating  from 
the   general  law,  was  asserted,  they  directed  an 
enquiry  into  the  existence  of  the  supposed  custom. 
The  Civil  Judge  found  that  a  rule  of  customary  law 
did  exist  affirming  the  legality  of  the  adoption 
of  a  sister's  son  by  a  Brahman.     Upon   the  ques- 
tion  coming  before    the  High  Court,  the  finding 
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of  the  Civil  Judge  as  to  the  existence  of  the  custom 
was  reversed  and  the  following  issue  sent  for 
determination  : — "  Has  the  conduct  of  the  plaintiff 
and  that  of  the  members  of  his  family  been  such 
as  to  render  it  inequitable  for  him  to  set  up  as 
against  the  present  defendant  the  rule  of  law  upon 
which  he  now  insists  ?"  The  Judge  found  to  the 
effect  that  there  had  been  a  long  course  of  ac- 
quiescence by  all  the  members  of  the  family,  the 
plaintiff  included,  in  the  validity  of  sonship  asserted. 
Held,  that  this  would  be  hardly  enough  if  through 
the  influence  of  that  course  of  representation  by  con- 
duct the  defendant  had  not  altered  his  situation  so 
that  it  would  be  impossible  to  restore  him  to  that 
original  situation  ;  that  he  had  done  so  ;  and  that, 
although  the  adoption  was  invalid  and  inadequate 
of  itself  to  create  communion,  that  communion  had 
been  created  by  the  com-se  of  conduct  of  the  plaintiff 
and  his  family,  coupled  with  the  defendant's 
changed  situation  which  had  resulted.  Gopal 
AYYAN  Raghupatiayyan    uUas  Ayyavayyan 

7  Mad.  250 


67. 


Suit  for    parti- 


tion of  property  by  person  in  possession  making  a 
false  claim  thereto.  According  to  the  Hindu  law, 
a  Brahman  cannot  validly  adopt  his  sister's  son.  B^ 
a  childless  Hindu  and  a  Brahman,  adopted  X,  his 
sister's  son,  and  subsequently,  apprehending  that 
the  adoption  was  invalid,  executed  a  will,  by  which 
he  left  his  estate  to  X.  After  B's  death,  X  obtained 
possession,  and  remained  in  possession  of  the  estate 
till  his  death,  which  occurred  before  he  had  attained 
majority.  After  this,  joint  possession  of  the  estate- 
was  obtained  by  P  and  S,  two  widows  of  B,  who  set 
Up  a  right  of  inheritance  from  X,  as  being  in  the 
position  of  mothers  to  him,  in  consequence  of  his 
adoption  by  their  deceased  husband.  A  suit  was 
brought  by  S  against  P  for  partition  of  the  estate. 
Held,  that  the  adoption  of  X  hy  B,  ii,  Brahman, 
was  invalid,  and  that  P  and  S  were  not  entitled  to 
succeed  him  as  his  heirs.     Pabbati  v.  Sundab 

I.  L.  R.  8  All.  1 


68. 


Brahman.     The 


child  whom  the  testator  had  purported  to  adopt  was 
his  sister's  son.  If  it  had  been  necessary  to  deter- 
mine the  point,  their  Lordships  would  probably  have 
had  little  difficulty  in  accepting  the  opinion  of  the 
High  Court  that  a  Brahman  cannot  lawfully  adopt 
his  sister's  son.     Sundab  v.   Pabbati 

I.  L.  R.  12  All.  51 
Ii.  R.  16  I.  A.  186 


69. 


Bohra  Brahmans 


— Custom.  Amongst  the  Bohra  Brahmans  of  the 
northern  districts  of  the  North- Western  Provinces 
there  exists  a  valid  and  legal  custom  in  virtue  of 
which  a  person  of  that  caste  can  adopt  his  sister's 
son.  Chain  Sukh  Ram  v.  Pabbati.  Mansa  Ram 
V.  Sundab     .         .         .        I.  L.  R.  14  All.  53- 
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70. 


Sister^ s  son, 


mother'' s  sister'' s  son,  and  daughter'' s  son.  The 
adoption  of  a  mother's  sister's  son  by  a  Hindu  of  any 
of  the  three  regenerate  classes,  Brahman,  Kshatriya, 
and  Vaisiya,  equally  ^\nth  the  adoption  of  a  daugh- 
ter's son  or  a  sister's  son  is  contrary  to  law  and 
void.  The  ancient  texts  condemning  such  adop- 
tions are  not  only  admonitions,  but  have  been 
judicially  decided  to  be  prohibitions  of  law  for  such 
a  length  of  time  that  it  is  now  not  competent  to  a 
Court  to  treat  them  as  open  to  question  in  this 
respect.  The  judgment  in  Collector  of  Madura  v. 
Mootoo  Ramalinga  Sathupathy,  12  Moo  I. A.  437, 
gives  no  countenance  to  the  conclusion  that,  in 
order  to  bring  a  case  under  any  rule  of  law  laid 
down  by  recognized  authority  for  Hindus  generally, 
evidence  must  be  given  of  actual  events  to  show 
that  in  point  of  fact  the  people  subject  to  that 
^general  law  regulate  their  lives  by  it.  Bhagwan 
Singh  v.  Bhagwan  Singh  .  I.  L.  K.  21  All.  412 

li.  K.  26  I.  A.  153 
3  C.  W.  N.  454 


71. 


Ctistom — Brah- 


mans — Datighter^s  son.  In  Southern  India  the 
custom  which  exists  among  Brahmans  of  adopting  a 
sister's  or  daughter's  son  is  valid.  Vayindinada 
V.   Appu     .         .         .  I.  Xj.  R.  9  Mad.  44 


72. 


Jain  law — 


Validity  of  adoption.  The  question  of  the  validity 
-of  an  adoption,  the  parties  between  whom  the 
•  question  arose  being  Jains,  was  decided  in  accord- 
ance with  the  law  of  that  sect,  and  not  in  ac- 
oordance  with  Hindu  law.  Under  Jain  law,  the 
adoption  of  a  sister's  son  ia  valid.  Hassan  Ali  v. 
Naoa  Mal     .         .         ,        I.  Ii.  R.  1  Aa  288 


73. 


Mitakshnra  law 


— Kayasthas — Sudras.  As  a  general  principle, 
Kayasthas  are  Hindus  of  the  Sudra  class,  and  may, 
as  such,  adopt  their  sister's  son.  Raj  Coomar 
Lai.l  v.  Bissessur  Dyal    I.  Ij.  R.  10  Calc.  688 


74. 


Stranger. — Adoption  of 


stranger  where  there  is  a  brother^ s  son — Validity 
of  adoption.  By  the  Hindu  law.  the  adoption  of  a 
stranger  is  valid,  notwithstanding  the  existence 
of  a  brother's  son  at  the  time  of  the  adoption. 
'Gocoolanund  Doss  v.  Wooma  Daee 

15  B.  L.  R.  405  :  23  W.  R.  340 

In  the  same  case  on  appeal  before  the  Privy  Coun- 
<'il,  it  was  laid  down  that  passages  in  the  Dattaka 
Mimansa  and  the  Dattaka  Chandrika,  which  pre- 
scribe that  a  Hindu  wishing  to  adopt  a  son  snail 
adopt  the  son  of  his  brother,  if  such  a  person  be  in 
•  existence  and  capable  of  adoption,  in  preference 
to  any  other  person,  although  binding  upon  the 
conscience  of  pious  Hindus  as  defining  their  duty, 
are  not  so  imperative  as  to  have  the  force  of  laws, 
the  violation  of  which  should  be  held  in  a  Court 
^f  Justice  to  invalidate   an  adoption  which  has 
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otherwise  been  regularly  made.     Wooma  Daee  v. 
Gocoolantjnd  Doss 

I.  L.  R.  3  Calc.  587  :  2  C.  L.  K  51 
Ii.  R.  5  I.  A.  40 


75. 


Wife's  brother's    son — Vali- 


dity of  adoption.     The  son  of  a  wife's    brother  may 
be  adopted.     Sreramulu  v.  Ramayya 

I.  L.  R.  3  Mad.  15 


76. 


-Only   son — Dwyamtishyayana 


adoption — Power  of  a  Hindu  widow  to  give  away  an 
only  son  in  adoption.  A  Hindu  widow  can  make  a 
valid  gift  of  her  only  son  in  adoption.  The  power 
of  giving  and  taking  an  only  son  in  adoption  in  the 
dwyamiLshyayana  form  is  not  confined  to  brothers, 
but  may  tilso  be  exercised  by  their  widows.  Lak- 
shmappa  v.  Ramava,  12  Bom.  H.  C.  R.  364,  ex- 
plained and  distinguished.  Krishna,  v.  Par4.m- 
sHRi  (1901)        .  I.  Ii.  R.  25  Bom.  537 


77. 


Stranger  to  vatandar  family 


—  Vatan — Adoption  of  a  person  not  a  nietnber  of  the 
vatandar  fnmily — Gordon  Settlement — Vaian  Act 
{Bombay  Act  HI  of  1S74).  A  sanai  with  respect 
to  vatan  property  which  was  subject  to  the  Gordon 
Settlement  contained  the  following  clauses  :  **  2nd. 
— No  nazrana  or  other  demand  on  the  part  of 
Government  will  be  imposed  on  account  of  thi>  suc- 
cession of  heirs,  lineal,  collateral  or  adopted,  within 
the  limits  of  the  vatandar  family  ;  and  permission 
to  make  such  adoptions  need  not  hereafter  be 
obtained  from  Government.  3rd. — When  all  the 
sharers  of  the  vatan  agree  to  request  it,  then  the 
general  privilege  of  adopting  at  any  time  any  person 
(without  restriction  as  to  family)  who  can  bo  fcgally 
adopted,,  will  be  granted  by  Government  to  the 
vatan  on  the  payment  from  that  time  forward  in 
perpetuity  of  an  annual  nazrana  of  one  anna  in  each 
rupee  of  the  above  total  emoluments  of  the 
vat'W.'*  It  was  contended  that  the  adoption  of  a 
person  who  did  not  belong  to  the  vatandar  family, 
m  respcxjt  to  whose  vaian  the  said  sanad  was 
granted,  was  invalid.  Held,  that  the  sanad  did 
not  prohibit  such  an  adoption,  and  that  the 
adoption    in  question    was    valid.     Balaji   Ram- 

CHANDRA      DeSHPANDF.      v.      DaTTO     RAMniANDRA 

(1902)      ....     I.  L.  R.  27  Bom.  75 

78.  Purbia  KurmiB— Ado ptionr-^ 

Custom — Held,  that  the  Purbia  Kurmis,  calling 
themselves  Purbia  Chattris,  do  not  really  belong 
to  the  regenerate  classes  and,  therefore,  the 
adoption  by  a  member  of  this  caste  of  the  grand- 
son of  his  father's  sister  is  not  invalid  as  being 
within  the  prohibited  degrees  of  relationship. 
JiWAN  Lal  v.  Kallu  Mal  (1905) 

I.  L.  R.  28  All.  170 

79.  ^ains  — Adoption — Custom — 

Authority  of  widow  to  adopt — Adoption  of  married 
man.  Held,  that  according  to  the  law  and 
custom  prevailing  amongst  the  Jain  community 
(i)    a    widow   has    jjower   to   adopt  a  son   to   her 
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deceased  husband  without  special  authority  to 
that  effect,  and  (ii)  a  married  man  may  lau^ully 
be  adopted.  Maharaja  Gohind  Nath  Ray  v.  Gulab 
Chand,  5  S.  D.  A.  276  ;  Sheo  Singh  Rai  v.  Dakho, 
I.  L.  R.  1  All.  688  ;  LaJchmi  Chand  v.  Gatto  Bai , 
I.  L.  R.  8  All.  319  ;  Bhngwan  Singh  v.  Bhagaivan 
Singh,  I.  L.  R.  17  All.  294,  and  21  All.  419  ;  Raje 
Vyankatrav  Anandram  Nimhnlkar  v.  Jyavantrav,  4 
Bom.  H.  C.  A.  €.  J.  191  ;  Nathaji  Krishnaji  v 
Uari  Jagoji,  8  Bom.  H.  0.  A.  C.  J.  67  ;  Sadashiv 
Moreshvar  Ghate  v.  Hari  Moreshvar  Ghate,  11 
Bom.  H.  C.  190 ;  LalcJishmapya  v.  Ramava,  12 
Bom.  H.  C.  364,  and  Dharma  Dagu  v.  RamTcHehna 
Chimnaji,  I.  L.  R.  10  Bom.  80,  referred  to.  Mono- 
HAR  Lal  v.  Banaesi  Das   (1907) 

I.  L.  R.  29  All.  495 

80.  Consanguinity — Community 

of  pravaras  between  the  adoptive  father  and  the 
natural  mother  of  the  adopted  son — Difference  in 
gotra — Limits  to  the  rule  that  no  one  could  be  validly 
adopted  whose  mother  the  adopter  could  not  have 
married  in  her  maiden  state — Nanda  Pandita, 
authority  of.  There  were  t\\o  pravaras  out  of 
three  common  between  the  natural  mother  of 
the  adopted  boy  and  the  adopting  father, 
though  they  belonged  to  different  gotras.  The 
parties  were  Chitpavan  Brahmins  of  the  Thana 
District.  The  validity  of  the  adoption  was 
impugned  on  the  ground  that  there  could  be  no 
legal  marriage  between  the  adoptive  father  and  the 
natural  mother  of  the  adopted  son  in  her  maiden 
state.  Held,  upholding  the  adoption,  that  the  rule 
that  "  no  one  can  be  adopted  whose  mother  the 
adopter  could  not  have  legally  married  "  is  confined 
to  the  specific  instances  of  a  daughter's  son,  a  sister's 
son  and  the  mother's  sister's  son.  Per  Batchet.or, 
J. — The  authority  of  Nanda  Pandita  must  be 
accepted  except  where  it  can  be  shown  that  he 
deviates  from  or  adds  to  the  Smritis,  or  where  his 
version  of  the  law  is  opposed  to  such  established 
custom  as  the  Courts  recognise.  Ramchandra  v. 
GoPAL  (1908)     .         .        I.  L.  R.  32  Bom.  619 

5.  SECOND,     SIMULTANEOUS,     OR    CONDI- 
TIONAL ADOPTIONS. 


1. 


Second      adoption — Adoption 


while  first  adopted  son  is  living.     A  second  adoption 

cannot  take  place  in  the  lifetime  of  the  first  adopted 

son.     GoPEE  Lall  v.  Chandraolee  Buhoojee 

11  B.  L.  R.  391 :  19  W.  R.  12 

L.  R.  I.  A.  Sup.  Vol.  131 

Affirming   the    decision   of  the  High   Court   in 
Choundawalee  Bahoojee  v.  Girdhareejee 

3  Agra  226 

Ramabai  v.   Raya     .     I.  L.  R.  22  Bom.  482 

Second    adoption 


in  lifetime  of  first  adopted  son.     By  Hindu  law,  a 
second  adoption  cannot  be  made  during  the  life  of  a 
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son  previously  adopted.  Rungama  v.  Atchuma,  4 
Moo.  I.  A.  1,  referred  to.  Mohesh  Narain 
MuNSHi  v.  Taruck  Nath  Moitra 

I.  L.  R.  20  Gale.  487 
Ii.  R.  20  L  A.  30 
3.    


— ^ Such  an  adoption 

is  inoperative  if  made.     Sudanand   Mohapatt uu 
V.  BoNAMALLEE     .        Marsh.  317  :  2  Hay  205 


4. 


Adoption      while 


first  adopted  sn  is  living.  According  to  Hindu 
law,  the  adoption  of  a  second  son  is  invalid  while  the 
first  adopted  son  exists  and  retains  his  character  of  a 
son.    Lakshmappa  v.  Ramava       .  12  Bom.  364 


5. 


AcqiHescence    of 


first  adopted  son  in  division  of  property.  Accord- 
ing to  Hindu  law,  a  second  adoption  (the  fii-st  adopt- 
ed son  still  existing  and  remaining  in  possession  of 
his  character  of  a  son)  is  invalid.  The  acquiescence 
of  the  first  adopted  son,  after  he  came  of  age,  in  the 
division  of  propert}^  made  by  the  adopting  father 
between  his  two  adopted  sons  was  not  equivalent  to 
a  previous  consent  (binding  on  the  first  adopted 
son)  to  the  disposition  of  the  ancestral  property 
by  the  father,  but  was  binding  on  the  fii-st  adopted 
son  Math  regard  to  other  property  of  w  hich  the 
father  had  the  power  of  disposing  by  an  act  inter 
vivos  without  the  consent  of  the  first  adopted  son. 
Rungama  v.  Atchama.  Atchama  v.  Ramanadha 
Baboo       .     7  W.  R.  P.  C.  57  :  4  Moo.  I.  A. 

6. — Relinquishment  by. 


first  adopted  son  in  favour  of  his  adoptive  mother  of 
his  rights  as  adopted  son — Release.  The  plaintiff 
was  adopted  in  1880  by  K,  the  widow  of  one  G. 
In  June  1885,  he  executed  a  document  which 
recited  that  he  and  X  had  not  been  on  amicable 
terms,  and  that  his  adoption  had  consequently  been 
cancelled,  and  that  she  had  adopted  another  son 
(defendant  No.  1)  to  whom  she  had  given  all  rights 
of  heirship,  and  declared  that,  in  consideration  of 
R200  paid  by  K,  he  delivered  back  to  her  the  rights 
which  he  had  obtained  by  virtue  of  his  adoption  and 
heirship.  K  died  in  October  1885  and  the  plaintiff 
brought  this  suit,  as  adopted  son,  to  recover  the 
property  of  G.  The  first  defendant,  who  had  been 
adopted  by  K,  subsequently  to  the  plaintiff's 
adoption,  contended  that  ho  had  'been  validly 
adopted,  and  that  he  was  entitled  to  the  property.. 
He  relied,  inter  alia,  upon  the  document  executed 
by  plaintiff  in  June  1885.  Held,  that  the  p  aintiff 
could  not  renounce  his  status  as  adopted  son,, 
although  he  might  give  up  his  right  of  inheritance^ 
and  that  whatever  estate  became  vested  in  A'  by  the 
release  came  to  the  plaintiff  on  her  death  either 
as  the  adopted  son  of  G  or  as  heir  of  K,  Held,  also, 
that  the  defendant's  subsequent  adoption  was 
invalid,  and  that  nothing  would  mss  vo  him  by 
force  of  such  adoption.  Mahadu  Gani-  v.  P.ayaji 
SiDU         .         .         .        I.  L.  R.  19  Bom.  239 
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7. 


Adoption    by       a 


mother  after  the  death  of  her  son  who  has  left  neither 
child  nor  widow — Adoption  by  a  grand-mother 
without  the  consent  of  her  daughter-in-law.  Under 
the  Hindu  law,  a  mother  is  compatent  to  adopt 
when  her  son  dies  leaving  no  widow  or  other  heir 
nearer  than  herself.  A  Hindu  of  the  Sudra  class 
diea,  leaving  him  surviving  his  mother  and  the 
paternal  grand-mother.  After  his  death,  his 
grand- mother  adopted  the  defendant.  Subse- 
quently to  this  adoption,  the  deceased's  mother 
adopted  the  plaintiff.  Thereupon  both  plaintiff 
and  defendant  claimed  the  deceased's  estate. 
He'd,  that  the  plaintiff  was  entitled  to  succeed. 
The  deceased's  mother  having  succeeded  as  heir  to 
her  son,  her  mother-in-law  could  not  by  any 
adoption  divest  her  of  her  rights  as  such  heir 
without  her  consent.  The  defendant's  adoption 
was  therefore  invalid.     Gavdappa  v.  Girim.allappa 

I.  Ii.  R.  19  Bom.  331 


8. 


Jain    low — Vali- 


dity of  adoption.  In  a  suit  to  which  the  parties 
were  Jains,  and  in  which  the  plaintiff  claimed  a 
declaration  that  he  was  adopted  by  the  defendant 
to  her  deceased  husband,  and  that  as  such  adopted 
son  he  was  entitled  to  all  the  property  left  by  her 
deceased  husband,  it  was  found  that  subsequent  to 
the  husband's  death  the  defendant  had  adopted 
another  person  who  had  died  prior  to  the  adoption 
•of  the  plaintiff,  and  without  leaving  widow  or  child. 
Held,  wiat  the  powers  of  a  Jain  widow,  except  that 
she  can  make  an  adoption  without  the  nermission 
of  her  husband  or  the  consent  of  his  neirs,  and 
may  adopt  a  daughter's  son,  and  that  no  cere- 
monies are  necessary,  are  controlled  by  the  Hindu 
law  of  adoption,  and  the  kritrima  form  of  adoption 
not  being  recognized  by  the  Jain  community  or 
among  the  Hindus  of  the  North-Western  Pro- 
vinces, it  must  be  assumed  that  the  widow  had 
power  to  make  a  second  adoption,  and  that  such 
adoption  was  to  her  husband.  Hdd,  therefore, 
that  the  adoption  of  the  plaintiff  was  valid  and 
effective.  Held,  also,  that  the  effect  of  the  second 
adoption  being  to  make  the  second  adopted  son 
the  son  of  the  decdased  husband,  he  must  be 
treated  as  if  he  had  been  born,  or  at  all  events 
conceived,  in  the  husband's  lifetime,  and  his  title 
related  back  to  the  death  of  the  elder  brother,  the 
first  adopted  son,  so  that,  if  the  elder  brother  left 
no  widow  or  child  who  would  succeed  him  to  the 
exclusion  of  his  younger  brother,  the  second 
adopted  son  would  succeed  as  heir  to  the  father. 
Sheo  Singh  Rai  v.  Dakho,  I.  L.  R.  1  All.  688, 
referred  to.     Lakhmi  Chand  v.  Gatto  Bai 

I.  L.  R.  8  All.  319 


9. 


Adoption        by 


widow  under  husband's  authority — Second  adoption, 
validity  of — Restrictions  to  widow^s  power — Intention 
— Spiritual  benefit  liow  secured — Continuation  of 
line — Law  in  Madras,  Bombay  and  Bengal.  A 
Madras  Brahmin  died  intestate  and  without    issue 
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leaving  his  widow  authority  to  adopt.  He  placed 
no  specific  limitation  on  the  power  to  adopt,  his 
object  being  to  secure  spiritual  benefit  to  himself 
and  to  continue  his  line.  The  first  child  adopted 
by  the  widow  having  died  when  little  more  than  two 
years  of  age  :  Held,  that  the  widow's  authority  to 
adopt  was  not  exhausted  by  the  first  adoption  and 
the  adoption  of  a  second  boy  after  the  first  died  was 
valid.  Gournath  Chowdhry  v.  Arnopoorna  Chow- 
drain,  S.  D.  A.  for  1852,  332,  adversely  commented 
on  and  not  followed.  The  main  factor  for  consider- 
ation in  these  cases  is  the  intention  of  the  husband. 
Any  special  instructions,  which  he  may  give  for  the 
guidance  of  his  widow,  must  be  strictly  followed. 
Where  no  such  instructions  have  been  given,  but 
a  general  intention  has  been  expressed  to  be 
represented  by  a  son,  effect  should,  if  ])ossible,  be 
given  to  that  intention.  The  Ramnad  Ca-se,  12  Moo. 
I.  A.  308  at  p.  443,  referred  to  as  indicating  limita- 
tions to  the  application  of  the  above  rule.  Surendra 
Nandan  v.  Sailaja  Kanta  Das  Mahapaira,  I.  L.  R. 
18  Calc.  385,  and  the  judgment  of  Mitter,  ./.,  in 
Ram  Soundur  Singh  v.  Sur^anee  Dfissee,  22  W.  R. 
121,  approve  I.  JKannepalm  Suryanarayaxa  v. 
PuchaVenkataramana(1006)  L.  R.  33  I.  A.  145 

I.  L.  R.  29  Mad.  382 


10. 


Second   adoption 


after  death  of  widow  of  first  adopted  son — Validity — 
Will — Constriction — Absolute  gift — Restrictive  words, 
absence  of — Gift  over — Iniian  Succession  Act  {X  of 
1865),  ss.  82,  111.  The  power  left  to  a  Hindu  widow 
to  adopt  more  than  one  son  in  succession  in  the  event 
of  the  pre\'iously  adopted  son  dying  without  male 
issue,  comes  to  an  end  when  the  first  adopted  son 
dies  leaving  a  >*idow  as  his  heiress.  A  second  adop- 
tion made  after  the  adoptive  mother  has  succeeded 
to  the  estate  on  the  death  of  the  widow  of  the  first 
adopted  son  is  therefore  invalid.  Pudma  Kumnri  v. 
Court  of  Wards,  L.  R.  8  I.  A.  229:  s.r.  I.  L.  R. 
8  Cnlc.  302  ;  Thayammal  v.  Venkataranui,  L.  R. 
14  I.  A.  67  ;  s.c.  I.  L.  R.  10  Mad.  205,  followed. 
B  If  kanta  Monee  v.  Kristo  Soonderee  Roy,  7  W.  R. 
392  ;  Manik  Chaiid  v.  Jagat  SetUmi,  7.  L.  R.  17 
Calc.  518  ;  KannepaUi  v.  Pucha,  10  C.  W.  N.  921  ; 
a.c.  4  C.  L.  J.  171,  referred  to.  M  snikya  Mala 
BosE  V.  Nanda  Kumar  Bose  (1906) 

U  C.  W.  N.  12 

11.  Simultaneous  adoption— iw- 

valid  adoption.  A  simultaneous  adoption  is  not 
valid  according  to  Hindu  law.  The  adoption  of  one 
son  alone  is  actually  and  in  itself  whoUj'  sufficient  to 
satisfy  the  purpose  of  the  law  ;  the  adoption  of  two 
is  not  within  the  scope  of  the  power  of  adoption 
and  where  such  a  thing  is  attempted,  neither  of 
the  children  is  the  legally  adopted  son  of  the  de- 
ceased, although  the  ceremonies  of  adoption  may 
have  ))een  performed  as  regards  each,  and  also  at 
the  same  time.  Gyanendro  Chundeb  LxraRi  v. 
Kalapauar  Haji 

I.  Ii.  R.  9  Calc.  50  :  11  C.  L.  R.  297 
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In  the  same  case  in  the  Privy  Council  the  case  was 
thus  stated  and  decided.  Two  \vido.vs  of  a  Hindu 
each  adopted  a  son  to  their  deceased  husband,  under 
an  authority  from  him,  thus  expressed  :  "  You 
,  .  .  "  the  elder  widow  may  adopt  three 
sons  successively  and  you  ....  the  younger 
widow  may  adopt  three  sons  successively."  Held, 
\\  that  this  might  more  reasonably  be  construed  as 
giving  the  elder  widow  authority  to  adopt  three 
sons  successively,  and  then  a  similar  power  to  the 
younger,  than  as  authorizing  simultaneous  adop- 
tions. Held,  also,  that,  supposing  that  the 
husband  had  intended  to  give  such  an  authoritj', 
the  law  did  not  allow  two  simultaneous  adoptions. 
The  opinion  of  W.  H.  Macnaghten  on  the  subject 
referred  to  and  approved.  Akhoy  Chundbr 
BAGCin  V.  Kalapahar  Haji 

I.  L.  R.  12  Gale.  406  :  L.  R.  12  I.  A.  198 

MONEMOTHENATH  DeY  V.   OnAUTH  NaUTH  DeY 

2  Ind.  Jur.  N.  S.  24 


s.c.  in  Court  below 


Bourke  O.  C.  189 


SlDDESSORY  DaSSEE   V.   DOORGACHURN  SeTT 

2  Ind.  Jur.  N.  S.  22 :  Bourke  O.  C.  360 

DoasMONEY  Dossee  v.  Prosonomoyee  Dossee 

2  Ind.  Jur.  N.  S.  18 

where  the  question  was  only  raised  however,  and 
it  was  assumed  such  an  adoption  would  be  invalid 
without  deciding  it. 

See   also  Choundawalee  Bahoojee  v.  Girdha- 
REEJEE 3  Agra  226 

Affirmed  by  the  Privy  Council  in  Goopee  Lall  v. 

Chandraooi.ee  Bahoojee        .     11  B.  L.  R.  891 

19  W.  R.  12  :  Ii.  R.  I.  A.  Sup.  Vol.  181 

12. Adoptions     by 

each  of  two  widoics  simultaneously  made  to  one 
father.  By  Hindu  law  there  cannot  be  simultane- 
ous adoptions  by  two  wldov^s  of  two  sons  to  one 
father.  Surendro  Keshub  Roy  v.  Doorga- 
sooNDERY  Dossee         .       I.  L.  R.  19  Calc.  513 

Ii.  R.  19  I.  A.  108 


13. 


Invalidity  of  gift 


made  to  a  person  as  being  the  adopted  son  of 
donor,  uhere  the  adoption  faih — Persona,  designata. 
A  testator  gave  by  will  to  each  of  his  two  wives  a 
power  to  adopt,  and  gave  his  property  to  his  sons  so 
to  be  adopted,  but  did  not  provide,  nor  did  he  know 
who  the  adopted  sons  were  to  be.  The  adoption 
which  subsequently  took  place  was  found  to  have 
been  a  simultaneous  adoption  by  the  two  widows. 
Held,  that  such  an  adoption  was  invalid,  and  that 
the  persons  purporting  to  be  the  adopted  sons  did 
not  answer  the  description  in  the  will  of  adopted 
sons,  and  that  therefore  there  was  not  such  a  suffi- 
cient designation  of- their  persons  as  to  enable  them 
to  take  under  the  will.  Monemothonath  Dey  v. 
Onathnath  Dey,  2  Ind.  Jur.  N.  S.  24,  distinguished, 
and  Fanindra  Deb  Raihat  v.  Baieswar  Das,  1.  L.  R. 
11  Caic.  463  i  L.  R.  12  I.  A.  72,  followed  on  the 
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question  of   persona  designata.     Dooe?cA    Sttndari 
Dossee  v.   Stjretsdro  Keshav  Rai 

I.  Ii.  R.  12  Calc.  686 


14. 


Conditional      adoption — 


Position  of  father  giving  son  in  adoption.  Where 
a  Hindu  widow,  in  whom  had  vested  by  inheritance 
the  whole  of  her  husband's  property,  moveable  and 
immoveable,  agreed  to  accept  a  boy  in  adoption 
on  an  express  agreement  by  his  father  that  during 
her  lifetime  she  should  be  entitled  to  such  pro- 
perty, subject,  however,  to  the  boy's  maintenance 
and  education,  and  upon  the  faith  of  such  agree- 
ment adopted  the  boy,  it  appearing  that  she  would 
not  have  done  so  at  all  if  it  had  not  been  for  such 
agreement  : — Held,  that  the  agreement  was  binding 
upon  the  adopted  son,  and  that  the  son's  proprietary 
right  was  subject  to  the  interest  thereby  created 
in  favour  of  his  adoptive  mother.  Held,  also,  that 
under  the  Hindu  law  the  power  exercised  by  a 
father  in  giving  his  son  in  adoption  is  not  only  co- 
extensive with  the  power  of  a  guardian,  but  is 
more  like  the  power  of  an  absolute  proi)rietor. 
Chitko  Raghunath  Rajadiksh   v.    Janaki 

11  Bom.  199 


15. 


Consent    given  to 


adoption  on  conditions — Effect  of  non-fulfilment  of 
conditions.  Where  the  natural  father  of  the  son 
given  in  adoption  wrote  to  the  adoptive  mother,  a 
widow ,  giving  his  consent  to  the  adoption  on  certain 
conditions  : — Held,  that  a  non-fulfilment  of  one  of 
the  conditions  rendered  the  adoption  invalid,  not- 
withstanding that  the  condition  was  unnecessary, 
and  imposed  in  consequence  of  a  mistake  as  to  the 
necessity  for  the  assent  of  Government  to  the 
adoption.     Rangtjbai    v.     Bhaoirthib\i 

I.  L.  R.  2  Bom.  877 


16. 


Agreement    by 


natural  father  restricting  son^s  interest  in  the  inheri- 
tance of  his  adoptive  father.  The  natural  father 
of  a  boy  whom  the  widow  of  a  deceased  Hindu 
proposed  to  adopt  as  a  son  to  her  husband  entered 
into  a  written  agreement  with  her  to  the  effect  that 
the  boy  should  inherit  only  a  third  of  the  property 
of  his  adoptive  father.  Held,  that  the  agreement 
was  not  void,  but  was  at  least  capable  of  ratification 
when  the  adopted  son  became  of  age.  Ramasami 
AiYAN   V.    Venkataramatyan 

I.  Ii.  R.  2  Mad.  91 
Ij.  R.  6  I.  A.*  186 


17. 


Minor      adopted 


on  conditions.  Semble  : — A  minor  taken  in  adoption 
is  not  bound  by  the  assent  of  his  natural  father  to 
terms  imposed  as  a  condition  for  the  adoption. 
Lakshmanna  Rau  v.  Lakshmi  Ammal 

I.  Ii.  R.  4  Mad.  160 


18. 


-    Validity      of 
will    of    B,    a 


adoption — Mitakshara    law.     The 

Hindu,  appointed  one  K,  manager  of  all  his  property 

and  gave  his  widow  8  power  to  adopt  a  son,  and 
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went  on  to  state  that  S  "  shall  manage  all  the 
affairs  with  the  consent  of  the  said  manager  "  (A'), 
"  and  she  will  not  be  able  to  do  any  wrongful  act  or 
alienate  and  wast€  property  uselessly  and  without 
his  consent.  If  she  do  so,  it  w  ill  be  cancelled  by  the 
said  manager  or  the  adopted  son  ;  and  she  will 
adopt  a  son  with  the  good  advice  and  opinion  of  the 
manager."  S,  wishing  to  adopt  the  plaintiff,  sent 
a  registered  letter  to  Z,  who  had  refused  to  give  S 
any  advice  or  assistance,  intimating  her  intention 
and  asking  him  to  come  and  see  the  ceremony 
performed,  but  he  declined  to  receive  the  letter 
which  was  returned  to  S  by  the  postal  authorities, 
and  the  plaintiff  was  eventually  adopted  without 
the  consent  of  K.  Held,  that  the  consent  of  K  was 
not  a  condition  precedent  to  the  validity  of  the 
adoption,  and  that  it  was  not  invalid  by  reason  of 
its  having  been  made  without  K's  advice  and 
consent.  Subendra  Nandan  alias  Gyanendra 
Nandan  Das  v.  Sailaja  Kant  Das  Mahapaira 

I.  li.  B.  18  Calc.  385 

19. Adoption     under 

agreement — Validity    of    adoption    by    untonsured 
ijoidow — Agreement    at    time    of    adoption    effacing 
rights  of  adopted  son.      The  defendant's  husband, 
F,  died  intestate  in  1873,  leaving  his  widow  {L,  the 
defendant)  and  a  son,  B,  him  surviving.     A  post- 
humous   son,  Bf  was  subsequently  born  to  him,  who 
died  an  infant  aged  four  months.     B  died  in  July 
1877,  aged  seven  years.     The  plaintiff  alleged  that 
on  the  18th  April  1878  the  defendant  adopted  him 
as  the  heir  of  her  husband,  F,  and  on  the  same  date 
made  an  agreement  with  his  (the  plaintiff's)  natural 
father,  whereby  he  was  deprived  of  the  immediate 
rights  in  the  estate  of  the  said    F,  to  which  he 
became  entitled  by  reason  of  his  adoption.     The 
agreement  was  in  the  foUowing  terms  :-^"  Memo- 
randum of  agreement  made  this  18th  day  of  April 
in  the  Christian  year  1878  between  O  of  Bombay, 
Hindu  inhabitant,  of   the  one  part,   and  L,  widow 
of  F,  also  of  Bombay,  Hindu   inhabitant,    of   the 
other  part.     Whereas  the  said  F  died  intestate  at 
Bombay  on  or    about   the    5th    day   of    October 
1873,  leaving  him  surviving  the  said  X  as  his  only 
widow,  a  son  named  B,  who  was  born  during  his 
lifetime,  and  another  son,  named  R,  who  was  born 
after  his  death     as     his   only    heirs     and     legal 
representatives     him     surviving.      And    whereas 
the  said  R  died    while    he     was    an    infant    and 
the  said  B    died  at    the    age    of    seven,    leaving 
the  said    X,    his    mother,    as    his  only    heir  and 
legal  representative  him  surviving  ;  and  whereas 
the  said  L  is  desirous  of  adopting  a  son  as  heir  to 
her  said  husband,  and  has  requested  the  said  0  to 
allow    her  to  adopt  one  of  his  sons,  named  5,  who 
has  now  attained  the  age  of  eleven  years,  on  the 
terms  and  conditions  hereafter  mentioned,  which 
the  said  Q  has  agreed  to  do.     Now  these  presents 
witness  that,  in  pursuance  of  the  said  agreement 
and  in   consideration   of   the    premises,    the    said 
Shas  agreed  to  give,  and  the  said  L  has  agreed  to 
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accept,   in  adoption  the    said  S    on    the  express 
terms  and  conditions  followin;:^,  that  is  to  say  : — 
1.  That  the  said  L  shaU  have  during  her  lifetime,, 
both  before    and  after  the     said  8  has  attained 
his  majority,  absolute    power    and    control    over 
the  whole    of  the  immoveable  and  moveable  pro- 
perty, estate,  and  effects  so  inherited    by   her   as 
the     heir     and    surviving   legal    personal     repre- 
sentative   of    B    as    aforesaid,    and     shall  be   at 
liberty  to  deal  with  and    manage    the    satne   ac- 
cording to  her  own    absolute  discretion,    as   she 
may,  in  the  exercise  of  such  discretion,  deem  most 
advantageous  to  the  estate.     2.  The  said  L  shall 
and  will  during  her  hfe  provide  the  said  S  with 
lodging,    food,    clothes,    medical   attendance,    and 
all  other  necessaries,  and  will  generally  maintain 
and  educate  him  at  her  own  expense  in  a  manftcr 
suitable  to  the  position  of  his  family,  and  will  get 
him  married  and  perform  the  usual  ceremonies  on 
his  marriage  at  her  own  expense  as  aforesaid  in  a 
manner  suitable  to  the  position  and  respectabihty 
of  the  said  family.     3.  That  after  the  death  of  the 
said  L,  the  said  iS  his  heirs,  and  legal  representatives 
will  be  entitled  to  inherit    for  his  and  their  own 
absolute   use   and   benefit    all   the   moveable   and 
immoveable  property,  estate,  and  effects  of  which 
the  said  L  shall  be  possessed  at  the  time  of  her 
death.     4.  That  the  terms  and  conditions   specified 
and     contained  in   els.    1   and  2  and     3  of    this 
agreement  shall    have     full    eflect     and    be   con- 
sidered as  valid   and    operative    in    every  respect, 
any  provision  of   law    or    the   Hindu   Shastras  to 
the    contrary  v  notwithstanding.  "     The    plaintiff 
alleged    that     since    he    had     attained    majority 
he    had  always    repudiated  the    validity   of    the 
agreement   as   affecting    his    rights    in  any   way. 
The  plaintiff  ,  also    alleged  that    on  the    Dassara 
day  of    1883  the  defendant  assembled  her  friends 
and    relative.-;,    and    in    view    of   the  ap))roaching 
majority  of  the  jtlaintifF,  which  he  attained  on  the 
14th    December    1883,    announced  her    intention 
of  maldngovertohimalUhe  estate  of  her  deceased 
husband  V  :  and  that  she  thereupon  renounced  and 
waived  all  the  benefits  which  she  had  tried  to  retain 
for  herself   by   the  agreement  of  the    ISth   April 
]  878,  and  expressed  her  intention  to  devote  herself 
to  a  religious   life.     The   plaintiff  complained  that 
recently  the  defendant  had  begun  to  interfere  in  the 
management    of    the    estate,    and    that    she    had 
alleged    that    the  plaintiff's    adoption  was. invalid 
on  the   ground    that   her   (the   defendant's)    head 
had  not  been  shaved  at  the  time  of  the    adoption, 
and  had    threatened    that   she    would  proceed    to 
adopt    a    son  and  ruin  the   plaintiff.     He   prayed 
for      a    declaration     that   he     was    the     validly 
adopted   son    of,    and   entitled     to.   the   property 
which    formerly    belonged   to,    f ,  and    that    the 
defendant  was  only  entitled  to  maintenance  ;    that 
the  agreement  ot  the  18th  April  1878  was  invalid  ; 
or,    in    any      event,      that     the    defendant     had 
given    to    the    plaintiff    all  rights    to    which  she 
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might  have  been  entitled  under  the  said  agreement, 
etc.  The  defendant  admitted  that  she  had  perform- 
ed certain  ceremonies  which  she  intended  to  be  an 
adoption  of  the  plaintiff  as  son  of  V  ;  but  she  alleged 
that  at  the  time  of  the  said  adoption  she  had  not, 
nor  had  she  since,  undergone  tonsure  ;  and  that, 
according  to  the  custom  of  the  Daivadnya  com- 
munity, to  which  she  and  the  plaintiff  belonged,  a 
widow  could  not  adopt  until  her  head  had  undergone 
tonsure.  She  also  stated  that  the  majority  of  her 
caste  had  declared  the  said  adoption  to  be  invalid, 
and  she  submitted  the  question  as  to  its  validity  to 
the  Court.  With  regard  to  the  agreement  of  the 
Ilth  April  187S,  she  contended  that,  if  the  adoption 
was  valid,  the  plaintiff  was  bound  by  the  terms 
and  conditions  contained  therein,  as  she  would 
not,  except  upon  those  terms  and  condition!?,  have 
adopted  him.  She  further  contended  that  on  the 
death  of  her  husband,  T,  his  sons,  5  and  R,  became 
entitled  to  his  estate,  and  that,  upon  the  death  of  B, 
who  was  the  survivor  of  the  said  two  soris,  she 
suc(;eeded  to  the  estate  as  heiress  to  B.  Hel'U  that 
the  adoption  of  the  plaintiff  was  a  valid  adoption. 
From  the  evidence  it  appeared  that  the  requisite 
religious  ceremonies  had  been  performed.  Before 
the  defendant  took  part  in  them,  Shastris  were 
consulted  as  to  whether  the  defendant,  while  un- 
tonsured,  could  properly  do  so,  and  on  making 
certain  expiatory  gifts  she  was  pronounced  com- 
petent. Under  such  circumstances,  the  Court 
could  not  hold  her  to  be  incompetent.  Even  if 
other  Shastris  were  of  a  different  opinion,  a  Civil 
Court  could  not  decide  between  conflicting  opi- 
nions upon  such  a  question  of  ecclesiastical 
etiquette.  If  an  adoption  be  performed  with  all 
requisite  rites  w^ith  the  assistance  of  priests  and 
in  accordance,  with  the  opinions  of  Shastris, 
the  Court  will  uphold  it,  even  against  the 
opinions  of  other  Shastris  expressing  or  enter- 
taining contrary  views.  Tleld^  that  the  effect  of 
the  agreement  of  the  18th  April  1878  was  to 
give  the  defendant  the  beneficial  ownership  of 
the  estate  for  her  hfe,  with  the  largest  possible  dis- 
cretionary powers  of  management,  subject  to 
the  duty  of  maintaining  and  educating  the 
plaintiff.  Held,  also,  following  Chitho  v.  Janaki, 
11  Bom.  199,  that  the  agreement  was  valid  and 
binding  on  the  plaintiff,  and  that  the  defendant  had 
not  waived  the  benefits  to  which  she  was  entitled 
under   its    provisions.     Ravji    Vinayakrav    Jag- 

GANNATIT  ShaNKARSETT   V.    LaKSITMIBAI 

I.  L.  B.  11  Bom.  381 

20. Invalid  agree- 
ment relating  to  estate  of  adopted  son.  A  talukhdar 
by  his  will  authorized  his  senior  widow  to  select  and 
adopt  a  minor  male  child  of  his  family  to  be  the 
owner  of  the  entire  riasat.  This  pow  er  having  been 
exercised,  the  adoption  was  questioned  on  the 
ground  that  the  widow  had  agreed,  with  the  natural 
father  of  the  adopted  son,  that  she  should  retain  the 
whole  estate  during  her  life.     Heldy  that  this  had  not 
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rendered  the  adoption  conditional,  and  that  it  did 
not  affect  the  rights  of  the  adopted  son.  Even  if  it 
had  amounted  to  a  condition,  the  analogy,  such  as 
it  w  as,  presented  by  the  equities  relating  to  powers 
of  appointment  under  EngUsh  law,  suggested  that 
the  condition  itself  would  have  been  void  without 
invalidating  the  adoption.  Bhaiya  Rabidat 
Singh  v.   Indar  Ktjnwar 

I.  Ii.  B.  16  Gale.  556 
L.  B.  16  I.  A.  53 


21. 


Will  of  a  Hindu 


in  favour  of  his  wife  made  on  his  taking  a  son  in 
adoption — Adoption  made  on  the  understanding  that 
the  dispositions  of  the  tcill  he  observed.  A  Hindu, 
on  taking  a  son  in  adoption,  executed  a  "settlement 
as  to  what  should  be  done  by  my  adopted  son  and 
my  wife  after  my  lifetime,"  providing  that  on  an 
event  which  happened  the  wife  should  enjoy  certain 
land  for  life  in  lieu  of  maintenance.  In  a  suit  by  the 
widow  of  the  executant  against  the  adoptive  son  for 
possession  of  the  land : — Held,  that  the  instrument 
was  a  will.  On  its  appearing  that  the  defendant's 
natural  father,  when  he  gave  him  in  adoption, 
tacitly  submitted  to  the  arrangement  contained  in 
it : — Held,  that  the  adoptive  son  was  bound  by  its 
provisions.     Lakshmi   v.    Stjeramanya 

I.  Ii.  B.  12  Mad.  490 

22,  Adoption    made 

the  day  after  the  adoptive  father  made  his  mil — 
Adoptive  son  hound  hy  the  xoill — In/'onsistent  pleas. 
A  Hindu  wrote  his  will  devising  certain  ancestral 
property  to  his  wife,  and  on  the  following  day  he 
registered  it  and  took  the  plaintiff  in  adoption. 
The  testator  died  shortly  afterwards.  It  was  found 
that  the  plaintiff's  natural  father  was  aware  of  the 
dispositions  contained  in  the  will,  and  that  the  testa- 
tor would  not  have  adopted  the  plaintiff  but  for  the 
consent  of  the  natural  father  to  those  dispositions. 
The  defendants,  who  claimed  under  a  gift  from  the 
wife,  had  denied  the  adoption  in  their  written  state- 
ment, and  on  appeal  raised  the  further  plea  that  the 
adoption,  if  anj%  was  conditional  on  the  provisions 
of  the  will  being  acquiesced  in.  Held,  (i)  that  the 
defendants  were  not  precluded  from  succeeding  on 
the  latter  of  these  inconsistent  pleas  ;  (ii)  that  the 
plaintiff  was  not  entitled  to  the  ancestral  property 
devised  by  the  will  to  the  testator's  wife.  Lakshmi 
V.  Suhramanya,  I.  L.  Ii.  12  Mad.  490,  followed. 
Narayanasami   v.    Ramasami 

I.  Ii.  B.  14  Mad.  172 

and 


23. 


Adoption 

adoptive    mother 


widow — Agreement    hetween 

natural  father.  A  Hindu,  who  is  taken  in  adop- 
tion by  a  widow,  acting  under  an  authority  from  her 
husband,  is  not  bound  by  an  agreement  entered  into 
by  her  with  his  natural  father  at  the  time  of  the 
adoption.  Bhaiya  Rabidat  Singh  v.  Indar  Kunwar, 
I.  L.  R.  16  Calc.  556,  and  Lakshmi  v.  Suhramanya, 
I.  L.  R.  12  Mad.  490,  referred  to.  Jaqannadha 
V.  Papamma.  Buchamma  v.  Jagannadha.  Pa- 
PAMMA  V.  Jagannadha   .    I.  Ii.  B.  16  Mad.  40O 
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24. 


Gift  by   adoptive 


father  at  the  time  of  adoption — Gift  binding  on 
adopted  son.  Where  a  Hindu  at  the  time  of  taking 
a  son  in  adoption  made  a  gift  of  a  portion  of  his 
ancestral  property  to  his  daughters,  and  the  deed 
of  gifts  as  well  as  the  adoption  deed  were  executed 
on  the  same  day,  and  they  mutually  referred  to  each 
other  : — Held,  that  the  plaintiff's  natural  father 
having  been  a  party  to  the  deed  of  adoption  which 
referred  to  the  deed  of  gift  executed  along  with  it, 
the  case  fell  under  the  category  of  conditional  adop- 
tions which  are  allowed  by  law.  Heldy  also,  that 
the  deed  of  gift  to  defendants  Nos.  2  and  3  was 
valid  and  binding  on  the  plaintiff.  Qncere  :  Whether 
the  dwayamushayana  form  of  adoption  has  become 
obsolete  in  the  southern  districts  of  the  Presidency 
of  Bombay.     Basava  v.  Lingangaud\ 

I.  li.  R.  19  Bom.  428 


See  Chenava  v. 


25. 


Basangavda. 

I.  L.  R.  21  Bom.  105 


When    sapinda 

consents  on  condition  tliat  adopted  son  shovld  not 
claim  the  property  of  hix  adoptive  father,  adoption 
not  thereby  invcblid.  When  a  sapinda  in  giving  his 
consent  to  an  adoption,  prot/ccts  himself  from  loss 
by  stipulating  that  the  ado])ted  son  should  not  claim 
a  share  in  the  joint  family  property  in  the  enjoy- 
ment of  such  sapinda,  the  consent  of  the  sapinda 
is  not  given  from  corrupt  or  improper  motives,  and 
the  adoption  will  be  good.  Raini  Reddi  v.  Ren- 
gamma,  11  M.  L.  J.  29,  distinguished.     Srinivasa 

AlYANQAK    V.     RaNQASAMI     AyYANOAR   (100?) 

I.  L.  R.  30  Mad.  450 

6.  EFFECT  OF  ADOPTION. 

1.  Effect  in  adopting  parent's 

power  of  making  will.  A  Hindu  adopting  a 
son  does  not  thereby  deprive  himself  of  any  power 
that  he  may  have  to  dispose  of  his  property  by  will. 
There  is  no  implied  contract  on  the  part  of  the 
adopter,  in  consideration  of  the  gift  of  his  son  by  the 
natural  father,  not  to  make  a  will.  Venkata 
SuBiYA  Mahifati  Rama  Krishn\  Rao  »>.  OorRT 
OF  Wards      .  .        I.  L.  R.  22  Mad.  383 

L.  R.  26  I.  A.  83 
C.  W.  N.  415 


2. 


Retrospective     effect.      An 


adoption  by  a  widow  has  a  retrospective  effect,  and 
relating  back  to  the  death  of  the  deceased  husband, 
entitles  the  adopted  son  to  succeed  to  his  estate. 

VyANKATRAV     AnaNDRAV     v.      Ji*-AVANTRAV      RTN 

Malharrav  Ranadive       .      4  Bom.  A.  C.  191 

8-    ; Power  of  adopted 

son  to  set  aside  gift  made  before  his  adoption.  The 
adoption  of  a  son  by  a  Hindu  widow  has  a  retro- 
spective efiEect ;  a  son  therefore  adopted  to  her 
husband  by  a  widow  is  entitled  to  set  aside  a  gift  of 
Ancestral  immoveable  property  made  by  his  adop- 
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tive    father's    widow 

NaTHAJI   KRISHJiAJI  V. 

4. 


previous    to    his  adoption. 
Hari  Jagoji 

8  Bom.  A.  C.  67 


Date 


from   which 

title  of  soyi  takes  effect.  The  title  of  a  son  adopted 
by  a  widow  under  authority  from  her  husband  does 
not  relate  back  to  the  death  of  the  husband.     Lak- 

SHMANNA  RaU  V.   LaKSHMI  AmMAL 

I.  L.  R.  4  Mad.  160 

5, Ulatam      custom — Status     of 

son-in-law — Co-parcenary — Survivorship —  Proof  of 
special  custom.  Although  an  illatam  son-in-law 
and  a  son  adopted  into  the  same  family  may  Uve  in 
commensality,  neither  they  nor  their  descendants 
can,  in  the  absence  of  proof  of  custom,  be  treated  as 
Hindu  co-parceners  having  the  right  of  survivor- 
ship.    Chenchamma    v.    Subbaya 

I.  L.  R.  9  Mad.  114 


6. 


Custom     of    adoption    of 


Gayawais  of  Gaya — Bffect  on  adopted  son  as 
to  his  righU,  in  family  of  natural  father.  The 
proved  practice  of  the  Gayawais  in  adopting  sons 
did  not  sever  the  adopted  child  from  the  family  of 
his  natural  father,  so  that  he  did  not  lose  his  rights 
therein.  Lach>la.n  Lal  Chowdhri  v.  Kanhaya 
Lal  Mowar     .         .  L  Ii.  R.  22  Calc.  609 

li.  R.  22  I.  A.  51 

7.         Status     of     adopted      son — 

Tlieory  of  adoption.  The  theory  of  an  adoption  is  a 
complete  change  of  paternity  ;  the  son  is  to  be  consi- 
der^ as  one  actually  begotten  by  the  adoptive 
father,  and  he  is  so  in  all  respect  save  an  incapacity 
to  contract  marriages  in  the  family  from  which  he 
was  taken.     Xarasamal  v.  Balaramachaelu 

1  Mad.  420 

8,  Rights     in      his 

be- 


—    Rights     in 
The    severance 


natural  family — Inheritance 
tween  an  adopted  son  and  his  natural  family  is  so 
complete  that  no  mutual  rights  as  to  succession  to 
property  can  arise  between  them.  Srinivasa  Ay- 
yangar  v.  Kuppan  Ayyanoar.  Royan  Kutshna- 
macilariyar  v.  Kdppan  Ayyanoar  .    1  Mad.  180 


8. 


Inheritance 


the 


adopted  family.  Adoption  is  tantamount  to 
birth  of  a  son  to  the  adopter,  and  the  property  in- 
herited from  the  adopter  must  be  regarded  as  ances- 
tral ;  during  the  lifetime  of  his  father  a  son  cannot 
claim  to  have  a  specific  share  declared  and  defined, 
but  is  only  entitled  to  a  decree  declaring  the  pro- 
perty to  be  ancestral.  Heera  Singh  v.  BuRZ^R 
Singh 1  Agra  256 

10.  donsent  to  subse- 
quent adoption — Liability  to  deprivation  of  inherit- 
ance by  wiU.  Where  a  Hindu  has  adopted  a  son, 
he  acquires  the  right  of  a  son  in  the  hereditary  im- 
moveable property  of  the  adoptive  father ;  and  he 
cannot  be  deprived  of  these  rights  by  the  adoptive 
father  afterwards  assuming  to  adopt  a  second  son 
and   settling  the  hereditary  property   upon  such 
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fiecond  adopted  son,  coupled  with  declarations  that 
the  first  son  was  disinherited.  According  to  Hindu 
law,  an  adoption  of  a  second  son  during  the  lifetime 
of  a  previously  adopted  son  is  inoperative.  A 
childless  Hindu  adopted  A  as  his  son  ;  afterwards 
he  adopted  B  as  his  son  and  made  a  will,  dividing 
his  property,  ancestral  as  well  as  acquired,  be- 
tween A  and  B.  A  filed  a  petition  denying  the 
right  of  his  adoptive  father  to  adopt  B,  and 
protesting  against  the  will ;  but  afterwards  he 
signed  a  consent  to  the  will.  Held,  that,  as  the 
father  afterwards  endeavoured  to  deprive  A  of  all 
his  rights,  as  well  those  under  the  will  as  by  the 
adoption,  the  consent  did  not  bind  A,  since  it 
was  given  on  the  basis  of  a  family  arrangement, 
from  which  the  adoptive  father  afterwards  de- 
parted.  Semble  :  Tha,t  il  the  consent  were  given 
"by  A  in  ignorance  of  his  right,  it  would  not  be 
binding  upon  him.  Sudanund  Mohapttttfb  v. 
Boi^oMAr.EE  Doss  .  I  Marsh.  317  :  2  Hay  205 

11. .  liight   of   adopted 

son  to  self -acq  aired  immoveahle  property  of  Ma 
adoptive  father.  An  adopted  son  does  not  stand 
in  a  better  position  with  regard  to  the  seK-acquired 
immoveable  property  of  his  adoptive  father  than 
a  natural- born  son  would  occupy.  Purshotam 
Shama  Shenvi  v.  Vashudev  Krishna  Shenvi 

8  Bom.  O.  C.  196 

Tara  Mohun  Bhuttacharjee  V,  Kripamoyee 
Debia 9W.B.  423 

12. "    Succession     of 

adopted  son — Rights  among  other^ heirs.  When  an 
adopted  son  is  entitled  to  share  with  heirs  other  than 
the  legitimately  begotten  sons  of  his  adopted  father 
in  the  property  of  kinsmen,  he  takes  the  same  share 
as  the  other  heirs.  The  true  meaning  of  paragraphs 
24  and  25  of  section  V  of  the  Dattaka  Chandrika  is 
that  an  adopted  son  and  the  adopted'son  of  a  natural 
son  stand  in  the  same  position,  and  this  rule  does 
not  extend  to  distinct  collateral  heirs.    Dino  Nath 

MOOKEEJEE    V.     GOPAL    ChFISDER    MoOKERJER 

9  C.  Ii.  E.  379  :  8  C.  L.  B.  57 


13. 


Succession — Sa- 


pinda  relatio)ishiji.  The  rights  of  an  adopted  son, 
unless  contracted  by  express  texts,  are  in  every 
respect  similar  to  those  of  a  natural-born  son.  An 
adopted  son  takes  by  inheritance  from  the  relatives, 
on  the  maternal  side,  of  his  adoptive  father  in  the 
flame  manner  as  a  son  begotten  would  take.  There 
is  no  difference  as  regards  sapinda  relationship 
between  the  adopted  and  natural-born  son.  Joy 
KiSHORE  Chowdhry  V.  Panchoo  Baboo 

4  C.  L.  R.  538 
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14. 

and  collateral.  According  to  winau  law,  an 
adopted  son  succeeds  not  only  hneally,  but  also 
collaterally,  to  the  inheritance  of  his  adoptive 
father's  lelatious.  Sumbhoochundet<  OmnvDHRv 
V.  Naraim  Debia    .         .         5  W.  R.  P.  C.  100 


15. 


Termination    ef 


authority  to  adopt — Succession  of  adopted  son  to 
collateral^  in  gotra  not  tliat  of  father  hy  adoption. 
An  instrument  of  permission  (anumati  patra)  to 
a  Hindu%'ife  to  adopt  should  she  be  left  a  widow 
provided  that  *'  dattaka  (adopted)  son  shall  be 
entitled  to  perform  your  and  my  sradh  and  that 
of  our  ancestors,  and  to  succeed  to  the  property." 
The  husband  and  wife  had  a  son  born,  who  survived 
his  father,  ""succeeded  to  the  property,  and  died 
before  his  mother,  leaving  a  widow,  who,  as  heir, 
took  possession  of  it  for  her  widow's  estate.  The 
mother  then  professed  to  exercise  the  above  power 
and  in  the  suit  arising  thereupon — Bhoobunmoyee 
Debia  v.  Ramhishore  Acharj  Chowdhry,  10  Moo, 
I.  A.  279 — it  was  decided  that,  the  son*s  widow 
having  acquired  a  vested  interest,  a  new  heir  could 
not  be  so  substituted  for  her.  Held,  that,  although 
such  a  substitution  might  have  been  disallowed 
without  the  adoption  being  held  invalid  for  all 
other  purposes,  the  above  decision  had  determined 
that,  upon  the  vesting  of  the  estate  in  the  widow, 
the  power  of  adoption  was  incapable  of  execution, 
and  was  at  an  end  ;  and  that  this  would  have  been 
the  conclusion  if  the  question  of  the  validity  of  the 
power  had  been  ''raised  without  any  previous 
decision  upon  it.  An  adopted  son  occupies  the 
same  position  in  the  family  of  the  adopter  as  a 
natural-born  son,  except  in  a  few  instances  which 
are  accurately  defined  both  in  the  Dattaka  Chand- 
rika and  Dattaka  Mimansa,  governing  authorities 
in  the  Bengal  school.  An  adopted  son  succeeds 
not  only  lineally,  but  collaterally  to  the  inheritance 
of  his  relations  by  adoption.  Sunibhooch under 
Choiodhry  v.  Naraini  Dibeah,  5  W.  R.  P.  C.  100» 
referred  to  and  followed.  Held  in  this  case,  that 
the  adopted  son  of  Hhe  maternal  grandfather  of  the 
deceased,  though  the  gotra  into  which  he  was 
adopted  was  not  the  same  as  the  latter' s,  was  an 
heir  nearer  to  him  than  such  maternal  grandfather's 
grandnephew.  Padmakumart  Debt  Chowdhbam 
V.  Court  of  Wards      .        I.  L.  R.  8  Calc.  302 

L.  R.  8  I.  A.  229 

Affirming  decision  of  High  Court  in  Puddo  Koo. 

MAREE   DEBBE    V.    JlJGaUT   KiSHORE    ACHARJEE 

I.  L.  R.  5  Calc.  615 

JUCGERNATH   SaHAI   V.    MUKKUM   KoOlS-WAR 

3  W.  R.  24 

TeENCOWRIE  ChATTERJEA  v.   DiNONATF  BANFOi- 

JEA 3W.  R.  49 


16. 


Succession     of 
An  adopted  son 


adopted  son  on  the  mother^ s  side. 
under  the  law  prevailing  in  Bengal  occupies,  as  re- 
gards inheritance,  the  same  position  in  the  family  of 
the  adopter  as  a  natural-born  son  (except  in  a  few 
instances  defined  in  the  Dattaka  Chandiika  and 
Dattaka  Mimansa),  succeeding  collaterally,  as  welj 
as  lineally,  his  relations  by  adoption.  Padtna 
Koomari  Behi  Ghowdhrani  v.  Court  of  Wards,  1.  L.  R. 
S  Culc.  303,  referred  to  and  followed.  Where  a 
natural-born  son,  had  there  been  one,  would  have 

7h2 
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been  entitled  to  succeed  a  maternal  uncle,  as  being 
brother's  daughter's  son  to  the  latter  :  Held^  that 
an  adopted  son,  who  had  been  adopted  by  a  widow 
under  her  deceased  husband's  authority,  was 
entitled,  in  like  manner,  to  inherit,  at  the  death  of 
the    widow,     from    her   father's  brother.     Kali 

KUMFL  MOZTJMDAR  V.   UmA  SoKKUK  MOITRA 

I.  L.  R.  10  Calc.  232  :  13  C.  L.  R.  379 
L.  R.  10  I.  A.  138 

Affirming  the  decision  of  the  High  Court  in  Uma 
Stjnkub  Moitra  »'.  Kali  Komul  Mozumdab 

I.  L.  R.  6  Calc.  265  :  7  C.  L.  R.  145 

17.  Collateral      sue- 

ctasion — Son  adopted  in  kritrima  form.  A  son 
adopted  in  the  kritrima  form  in  the  Mithila  provin- 
ces does  not  become  a  member  of  the  adopting 
family  so  far  as  collateral  heirsliip  is  concerned, 
the  relation  of  kritrima  for  the  purpose  of  inherit- 
ance extending  to  the  contracting  parties  only. 
He  can  only  succeed  to  his  adoptive  mother's  pro- 
perty. Shtbo  Kooeree  v.  Joogun  Singh. 
BooLEB  Singh  v.  Busunt  Kooeree  8  W.  R.  155 

Collector     op     Tirhoot     v.      Hfrropersad 
MoHUN 7  W.  R.  500 


18. 


Rights   of    adopted   son — 


Adoption  by  widow  after  death  of  natvral-born  son 
— Divesting  of  property.  A  Hindu  widow,  who 
adopts  a  son  after  the  death  of  her  natural-born  son 
divests  herself  of  her  estate.  Jamnabai  v.  Ray- 
CHAND   Nahalchand     .      I.  L.  R.  7  Bom.  225 

Bykant  Monee  Roy  v.  Kristo  Soonderee  Roy 

7  W.  R.  392 


19. 


Divefiting     of 


property.  An  adoption  by  the  widow  divests  her  of 
the  right  of  inheritance  to  her  husband's  property 
and  vests  it  in  the  adopted  son.  Collector  op 
Bareilly  v.  Narain  Day         .         3  Agra  349 

20.  Second  adop- 
tion— Divesting  of  mother^ s  estate.  Per  Trevp.lyan, 
J. — By  a  second  adoption  a  widow  divests  herself 
of  the  mother's  estate  in  the  same  way  that  she 
divests  herself  of  her  widow's  estate  on  the  first 
adoption.    Amrito  Latjl  Dutt  v.  Surnomoni  Dasi 

I.  L.  R.  25  Calc.  662 
2  C.  W.  N.  389 


21. 


Position        of 


widow — Divesting  of  property.  Although  the  exer- 
cise of  an  act  of  adoption  by  the  widow  of  a  Hindu 
who  died  without  male  issue,  and  made  in  accord- 
ance with  his  request,  divested  the  property  from 
the  widow  and  vested  it  in  the  adopted  son,  the 
widow  sued  for  an  undivided  share  in  the  joint 
property,  and  a  decree  was  made  directing  her  to 
be  put  in  possession.  Held,  that  the  widow  must 
be  assumed  to  have  prosecuted  the  suit  only  as 
guardian  for  her  adopted  son  ;  that  the  decree  must 
be  considered  to  be  for  his  benefit ;  and  that  she 
was  put  in  possession  as  trustee  for  him  and 
accountable  to  him  as  guardian  and  trustee  for 
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the  profits  of  the  property,  being  entitled  herself 
to  a  maintenance  out  of  it.  DnrRMO  Doss  Pan- 
DEY  V.  Shama  Soonpery  Debia 

6  W.  R.  P.  C.  43 
3  Moo.  I.  A.  229 


22. 


Divesting         of 


property — Vested  right  of  inheritance.  An  inherit- 
ance, having  once  vested,  cannot  be  defeated  and 
divested  by  an  adoption.  Annammah  v.  Mabbu 
Bali  Reddy       ....       8  Mad.  108 


23. 


Divesting       of 


property.  In  a  suit  to  set  aside  an  adoption  on  the 
ground  that  it  had  been  made  after  the  estate  had 
vested  in  the  widow  of  K,  the  owner  of  the  estate : 
— Held  the  adoption  was  invalid.  Thayammal  v. 
VE.NKATARAMA  .         .     I.  L.  R.  7  Mad.  401 


24. 


Succession      of 


adapted  son — Divesting  of  estate.  An  adopted  son, 
as  such,  takes  by  inheritance,  and  not  by  devise.  A 
son  cannot  be  adopted  to  the  great-grandfather  of 
the  last  taker  after  the  lapse  of  several  successive 
j'ears,  when  all  the  spiritual  purposes  of  a  son,  ac- 
cording to  the  largest  construction  of  them,  would 
have  been  satisfied.  When  the  estate  of  a  son  ia 
unlimited,  and  that  son  marries  and  leaves  a  widow, 
his  heir,  she  acquires  a  vested  interest  in  her  hus- 
band's property  as  w  idow,  and  a  new^  heir  cannot  be^ 
substituted  by  adoption  to  defeat  that  estate,  and 
take  as  an  adopted  son  what  a  natural  born  son 
would  not  have  taken.  By  the  mere  gift  of  power 
of  adoption  to  a  widow,  the  estate  of  the  heir  of  a 
deceased  son  vested  in  possession  cannot  be  defeated 
Hud  divest<^.     BnooBUN  Moye  Debia  v.   Ram- 

KISHORE   ACHAJIJEB 

3  W.  R.  P.  C.  115  :  10  Moo.  I.  A.  279^ 

GoPiNDO  Nath  Roy  r.    Ram     Kan  ay    Chow- 
DUEY 24  "W.  R.  183 


25. 


Son       adopted 


after  succession  opened  ovi — Hindu  widow  with  per- 
mission to  niopt,  position  of— Divesting  of  property. 
A  Hindu  testator  died,  leaving  all  his  property 
to  P  and  B,  his  two  sons,  absolutely  in  equal  shares. 
B  died  in  1845,  leaving  a  minor  son,  K.  P  died  in 
1861  without  male  issue,  leaving  a  widow  B  D  and 
a  daughter.  P  also  left  a  will,  by  which  he  gave,, 
subject  to  certain  trusts  for  the  worship  of  the 
family  idols,  all  his  property  to  his  widow  B  D  for 
her  life,  and  on  her  death  to  his  daughter's  son  (if 
any) :  the  daughter  died  without  issue  before  her 
mother.  B  D  died  in  October  1861,  leaving  a  will, 
of  which  she  appointed  her  brother  O  executor, 
and  O,  in  accordance  with  the  directions  in  her  will, 
took  possession  of  the  property,  which  B  D  took  as 
widow  and  under  the  will  of  P.  K  died  in  1855, 
when  still  a  minor,  leaving  a  minor  widow,  and 
having  made  a  m  ill,  by  which  he  gave  permission  to 
his  widow  to  adopt  a  son.  The  widow  of  K 
adopted  a  son  in  August  1876.  In  a  suit  brought 
by  the  plaintiff  as  adopted  son  of  K  and  heir  of  P 
to  recover  the  property  left  by  P,  the  issue  \^aa 
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raised  whether,  assuming  the  plaintiff  to  be  legally 
adopted  son  of  K,  he  was  the  heir  of  P.  Held,  that, 
his  adoption  not  having  taken  place  when  the 
succession  to  the  property  of  P  opened  out  on  the 
death  of  B  D,  he  was  not  entitled  to  the  property  ; 
his  adoptive  mother  could  not  claim  on  the  death 
of  B  D  to  hold  the  property  as  trustee  for  the 
plaintiff  :  and  inasmuch  as  the  property  must  have 
vested  in  some  one  on  the  death  of  B  D,  and  pro- 
perty once  vested  cannot,  by  Hindu  law,  be  divested, 
the  plaintiff  was  not  entitled  to  succeed.  Kalli 
pROSONNO   Ghose  V.   GocooL  Chunder  Mitter 

I.  li.  K.  2  Calc.  295 


26. 


Divesting       of 


property.  A,  who  had  a  son,  B,  by  his  wife  C, 
during  the  lifetime  of  his  son  executed  an  unoo- 
muttee  puttro  in  favour  of  0,  empowering  her  to 
adopt  a  son  in  the  event  of  the  death  of  B.  B,  on 
coming  of  age,  succeeded  to  the  ancestral  and  other 
estate  of  his  father,  who  had  died.  Subsequently 
B  died  childless,  and  his  widow  succeeded  as  heir 
to  her  deceased  husband.  C  afterwards  exercised 
the  power  of  adoption  from  her  husband,  and 
adopted  D.  Held,  that,  although,  as  heir  to  A,  D 
could  not  displace  the  widow  and  full  heir  of  B,  and 
that  although  as  heir  to  B  he  came  after  5's  widow 
and  mother,  D  might  succeed  when  on  their  deaths 
he  united  in  himself  the  capacities  of  heir  to  A  and 
heir  to  B.  Joy  Kishore  Chov7DHRy  v.  Panchoo 
Baboo 4  C.  L.  R.  538 


27. 


Adoptive       son 


claiming  share  in  estates  already  pe.sted  in  another 
before  the  date  of  the  adoption — Fraud.  Shortly 
before  his  death  in  1862,  A,  by  his  will,  gave  his 
widow  power  to  adopt  a  son.  In  consequence  of 
fraud  on  the  part  of  B,  the  son  of  a  brother  of  ^,  in 
suppressing  this  will  and  setting  up  another,  the  will 
was  not  proved  until  1874,  Mhen  the  widow  ex- 
ercised the  power.  C,  the  widow  of  another  brother, 
had  died  in  1867,  and  B  had  succeeded  to  her  estate. 
The  adopted  son  now  sued  by  his  mother  to  recover 
a  half  share  in  C'5  estate,  alleging  that  his  adoptive 
mother,  in  consequence  of  the  fraudulent  act  of  B  in 
suppressing  the  will  under  which  the  power  of  adop- 
tion \vas  given,  and  by  setting  up  a  false  one,  was 
unable  to  exercise  the  power  of  adoption  before  the 
death  of  C,  and  that  thus  he  had  been  deprived  of 
the  opportunity  of  succeeding  to  Cs  estate.  Held, 
that,  although  B  had  committed  fraud  in  suppress- 
ing the  will  and  setting  up  a  false  one,  and  had  so 
placed  obstacles  in  the  way  of  the  adoptive  mother 
of  the  plaintiff  taking  a  son  in  adoption  earlier,  yet 
that,  as  the  plaintiff  was  not  in  existence  at  the 
time  the  fraud  Avas  committed,  such  fraud  was  too 
remote  so  far  as  it  affected  him,  and  that  the  Court, 
as  a  Court  of  Equity,  could  not  disturb  the  estate 
which  had  already  vested  in  B.  The  right  to 
succession  is  a  right  which  vests  immediately  on  the 
death  of  the  owner  of  the  property,  and  cannot, 
under  any  circumstances,  remain  in  abeyance  in 
^expectation  of  the  birth  of  a    preferable  heir  not 
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conceived  at  the  time  of  the  owner's  death.  Keshuh 
Chunder  Ghose  v.  Bishen  Pershad  Bose,  S.  D.  A, 
1860,  p.  340,  and  Bhoobun  Moyee  Debia  v.  Ram 
Kishore  Acharj  Chowdury,  10  Moo,  1.  A.  279^ 
followed.  NiLCOMUL  Lahuri  v.  Jotendro  Mohun 
Lahuri  .  I.  L.  R.  7  Calc.  178  :  8  C.  L.  R.  401 

Held  in  the  same  case  by  the  Privy  Council, 
atfrming  the  decision  of  the  High  Court,  that  the 
adopted  boy  could  not  claim  to  share  along  with  the 
nephew  the  estate  which  had  belonged  to  the  uncle , 
notwithstanding  the  nephew's  conduct  in  reference, 
to  the  exercise  of  the  power  to  adopt,  inasmuch  as 
the  date  of  this  boy's  birth  rendered  it  impossible 
for  him,  under  any  circumstances,  to  have  been 
made  an  adoptive  heir  to  the  uncle.  According  to 
Hindu  law,  as  laid  down  in  the  decided  cases,  an 
adoption  effected  after  the  death  of  a  collateral 
relation  does  not  entitle  the  adopted  son  to  come  in 
among  the  heirs  of  such  collateral.  Bhubaneswari 
Debi  v.   Nilcomul  Lahiri 

I.  L.  R.  12  Calc.  18 :  L.  R.  12  I.  A.  137 

28.  — ~    Vested       estate 

divested  by  adoption — Power  to  adopt.  A,  a  Hindu, 
having  succeeded  to  his  father's  estate,  died  un- 
married, leaving  him  surviving  his  father's  mother 
S  and  his  step-mother  N.  After  A^s  death,  N, 
under  a  power  from  her  husband,  adopted  JB  as  a  son 
to  A  '5  father.  Semble  :  That  the  adoption  did  not 
divest  the  estate  of  S,  in  whom  A's  estate  had 
vested  on  his  death.  *  Drobomoyee  Chowdharin 
V.  Shama  Churn  Chowdhry 

I.  L.  R.  12  Calc.  248 


29. 


Divesting        of 


estate  taken  by  widow.  The  defendant's  husband, 
V,  died  intestate  in  1873,  leaving  his  widow  (the 
defendant)  and  a  son  B  him  surviving.  A  post- 
humous son,  R,  was  subsequently  born  to  him,  who 
died  an  infant  aged  four  months.  B  died  in  July 
1877,  aged  seven  years.  The  defendant  subsequent- 
ly, on  18th  April  1878,  adopted  the  plaintiff.  Held , 
following  Jamnabai  v.  Raichand,  I.  L.  R.  7  Bom. 
22'j,  that  the  defendant,  by  adopting  the  plaintiff, 
divested  herself  of  the  estate  of  V,  to  which  she  had 
succeeded  on  the  death  of  B,  and  that  the  plaintiff , 
upon  his  adoption,  became  entitled  to  the  property. 
Ravji  Vinayakrav  Jaqgannath  Shankarsett  V, 
Lakshmibai       .         .        I.  L.  R.  11  Bom.  381 


30. 


Inheritance     of 


adopted  son — Divesting  estate — Effect  of  adoption 
by  one  of  two  widows.  A  son  adopted  to  the  last 
male  proprietor,  who  was  the  full  owner  of  an  estate , 
is  entitled  to  take  the  whole  of  that  estate  and  to 
divest  the  interest  of  any  person  in  that  estate,  whose 
title  by  inheritance  is  inferior  to  his,  and  who  could 
not  have  inherited  if  the  adoption  had  taken  place 
before  the  death  of  the  last  full  owner  ;  but  such 
adopted  son  is  not  entitled  to  claim  as  preferential 
heir  the  estate  of  any  other  person  besides  his 
adoptive  father,  when  such  estate  has  vested  before 
his  adoption  in  some  heir  other  than  the  widow  who 
adopts  him.    Where  a  man  died  leaving  two  widows 
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and  having  given  either  of  them  the  power  to  adopt 
a  son,  and  the' younger  widow,  on  the  refusal  of  the 
elder  one  to  adopt,  adopted  a  son  : — Held,  that  the 
estate  which  was  in  the  elder  widow  was  divested  by 
adoption,  and  that  the  adopted  son  took  all  the 
estate  of  his  adoptive  father.  Mokdakini  Dasi  v. 
Adinath  Dey       .         .       I.  Ii.  E.  18  Calc.  69 

31, Divesting        of 

estate  already  rested — Mitakshara  law.  B  and  R 
were  living  as  a  joint  family  subject  to  the  Mitak- 
shara law.  B  died  on  the  28th  February  1884, 
leaving  him  surviving  a  "widow  S,  to  whom  he  gave 
power  to  adopt  a  son  to  him,  and  R  who  succeeded 
by  survivorship  to  B's  share  in  the  joint-familj' 
propert}'.  8  adopted  the  plaintiff  on  the  27th 
October  1886.  6 eld,  that  on  such  adoption  the 
plaintiff  became  entitled  to  the  share  of  his  father 
B,  notwithstanding  that  such  share  had  already 
vested  in  R.  Mondahini  Dasi  v.  Adinaih  Dey, 
I.  L.  R.  18  Calc.  69,  followed.  Sueekdea  Nandan 
alias  Gyanekdea  Nakdan  Das  v.  Sailaja  Kant 
Das  Mabapatea   .         .     I.  L.  R.  18  Calc.  385 


32. 


Widow        with 


express  authority  from  her  husband  to  adopt — 
Adoption  by  such  widow  cannot  divest  estate  vested 
by  inheritance  devolved  from  a  lineal  heir  of  the 
husband — Adoption  by  elder  brother's  widow  after 
younger  brother's  death.  K  and  his  two  sons,  B  and 
N,  were  members  of  an  undivided  family,  B  died 
first,  leaving  a  widow  :  then  K  died.  On  his  death 
N  succeeded  to  the  family  property.  N  afterwards 
died,  leaving  him  surviving  his  widow,  the  defend- 
ant O,  who  then  got  possession  of  the  said  property. 
After  N's  death,  however,  B's  widow  adopted  the 
plaintiff  as  son  to  her  husband,  and  he  brought  this 
suit  against  0  to  recover  the  propertj'  from  her.  He 
alleged  that  B  in  his  lifetime,  with  the  concurrence 
of  K,  had  given  express  authority  to  his  wife  to 
adopt  a  son  after  his  death.  ^  he  Court  of  first 
instance  gave  the  plaintiff  a  decree.  On  appeal,  the 
District  Judge  rejected  his  claim.  The  plaintiff 
appealed  to  the  High  Court.  Held,  confirming  the 
decree  of  the  \ov>ci  Court,  that  the  plaintiff  \^•as  not, 
by  virtue  of  his  adoption,  entitled  to  oust  the 
defendant  O  from  the  estate  of  her  husband.  At 
the  time  of  his  death,  N  was  full  owner  a*  last 
survivor  of  the  joint  family.  The  property  then 
devolved  as  his,  and  a  subsequent  adoption,  however 
well  authorized  to  B,  a  collateral  heirj'of  N,  could 
not  divest  the  defendant  O,  who  did  not  claim 
through  B  at  all.  If  the  question  had  arisen 
between  the  plaintiff  and  N,  the  plaintiff  would 
have  been  entitled  to  succeed.  Virada  Pratapa 
Raghunada  Deo  v.  Brojo  Kishore  Patta  Deo,  I.  L.  R. 
1  Mad.  at  p.  83  :  L.R.3I.  A.  at  p.  193,  referred  to. 
Adoption  by  a  widow  under  her  husband's  authority 
has  the  effect  of  divesting  an  estate  vested  in  any 
member  of  the  undivided  family  of  which  the  hus- 
band was  himself  a  member.  But  it  does  not 
divest  the  estate  of  one  on  whom  the  inheritance 
has  devolved  from  a  lineal  heir  of  the  husband. 


HINDU  LAW— ADOPTION— cor?/(/. 

6.  EFFECT  OF  ADOPTION— conW. 

This  rule,  however,  must  be  supplemented  by  the^ 
addition  that  the  adoption,  though  authorized  by 
the  husband,  cannot  divest  the  estate  vested  in  a 
collateral  relation  of  the'husband  in  succession  to 
some  other  person  who  had  himself  become  owner 
in  the  meantime.     Chandea  v.  Gojaeabai 

I.  Ii.  R.  14  Bom.  463 


33. 


Effect     of     an 


adoption  by  d  co-widow  after  the  estate  ha^  been 
vested  in  the  other  widow — Divesting  of  estate — 
Sale  in  execution  of  decree — Saleable  interest.  A 
Hindu,  governed  by  Mitakshara  law,  died,  leaving" 
him  surviving  two  -n-idows,  G  and  B,  and  a  son  S  by 
Cr.  By  a  will  he  authorized  his  widow,  B,  to  adopt 
a  son,  in  the  event  of  dying  unmarried  ;  but  he  made 
no  disposition  of  his  property,  which  was  left  to 
devolve  according  to  Hindu  law.  S  died  unmarried 
in  the  year  1290  (1883),  and  B  adopted  a  son  in  the 
same  yeai,  to  which  adoption  O  was  not  a  party. 
In  the  year  1296  (1889),  in  order  to  liquidate  debts 
of  their  husband,  the  widows  executed  a  mortgage- 
bond  in  favour  of  one  F,  who  obtained  a  decree  iiii 
1299  (1892).  In  execution  of  that  decree,  the  mort- 
gaged properties  were  sold  and  piu-chased  by  a  third 
party.  On  an  application  made  by  the  auction-pur- 
chaser to  set  aside  the  sale,  on  the  ground  that  the 
judgment-debtors\had  no  saleable  interest  in  the 
property,  as  it  had  upon  the  adoption  vested  in  the 
adopted  son.  Held,  that,  as  an  adopted  son  is  not 
entitled  to  claim  as  preferential  heir  the  estate  of 
any  other  person  besides  his  adoptive  father  when 
such  estate  has  vested  before  his  adoption  in  some 
heir  other  than  the  widow  who  adopted  him,  the- 
adoption  by  JB  could  not  have  the  effect  of  divest- 
ing 0  of  the  estate  which  had  devolved  upon  her  as 
heir  of  her  son,  and  if  that  was  so,  it  could  not  be  said 
that  the  judgment-debtors  had  no  saleable  interest 
in  the  property,  and  therefore  the  sale  could  not  be 
set  aside.  Held,  also,  that  O  was  not  under  any 
such  religious  obligation  to  give  her  assent  to  the 
adoption  by  ^  as  should  have  the  effect  of  divesting 
her  of  the  estate.  Lakshman  Dada  Naik  v.  Ram" 
Chandra  Dadd^Naik,  J.  L.  R.  5  Bom.  48  :  L.  R. 
7  I.  A.  18  ;  Bhochun  Moye  Debia  v.  Ram  Kishore 
Acharjee  Chowdhry,  3  W.  R.  P.  C.  15  :  10  Moo, 
I.  A.  279  ;  AnnammaJi  v.  Mabbu  BaliReddy,  S Mad. 
H.  C.  108 ;  Drobomoyee  Chowdhrain  v.  Shama 
Chum  Chowdhry,  I.  L.  R.  12  CaU.  246  ;  Monda- 
kini  Dasi  v.  Adinath  Dey,  I.  L.  R.  18  Calc.  69; 
and  Surendra  Nandan  v.  Sailaja  Kant  Das  Maha- 
patra,  I.  L.  R.  18  Calc.  385,  referred  to.  Faizxjd- 
DIN  Au  Khan  v.  Tincowei  Saha 

I.  L.  R.  22  Calc.5e5 


34. 


Adoption       nol 


effectital  in  divesting  an  estate  which  had  already 
vested  in  another  person — Consent  of  such  person  to 
adoption.  One  D,  a  separated  Hindu,  died  in  1862 
childless,  leaving  three  wido^\-s  and  a  daughter-in- 
law  F,  the  widow  of  a  predeceased  son,  C.  D^s 
estate  was  taken  on  his  death  by  his  widows,  and 
ultimately  became  vested  in  L,  the  survivor  of  thcnu. 
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6.  EFFECT  OF  ADOPTION— con<<f. 

In  1 87 1,  while  she  was  in  possession,  V  adopted  the 
plaintiff.  In  1874,  a  decision  was  passed  against  L, 
in  execution  of  which  a  large  portion  of  her  deceased 
husband's  property  passed  into  the  possession  of  the 
defendant.  In  1886,  the  plaintiff  filed  this  suit 
against  the  defendant  claiming,  as  the  adopted  son 
of  V,  to  be  entitled  to  all  the  estate  of  his  adoptive 
grandfather  D.  Held,  that  he  could  not  recover. 
His  adoption  by  F,  which  could  only  be  to  her  hus- 
band C,  could  not  divest  L  of  the  estate  which  had 
come  to  her  as  heir  of  her  husband,  D.  On  D^s 
death,  the  estate  had  vested  in  his  widows  with  re- 
mainder to  his  collateral  heus,  and  even  if  L  had 
assented  to  the  subsequent  adoption  of  the  plaintiff 
by  V,  his  claim  would  not  stand  against  the  rights 
of  D^s  collaterals,  who  would  succeed  on  L's  death. 
From  the  moment  that  D  died  and  his  estate  vested 
in  his  widows,  the  right  of  his  daughter-in-law  F 
to  adopt  for  the  purposes  of  rcpiesentation  was  at 
an  end.     Dhaknidhak,  v.  Chinto 

I.  L.  K.  20  Bom.  250 


35. 


widow  relating  hack  to  liusband^s  death — Divesting 
of  estate  of  heir  who  had  succeeded  before  the  adoption. 
A  and  8  were  two  divided  brothers.  A  died, 
leaving  his  brother  8  and  a  daughter-in-law  (the 
widow  of  his  predeceased  son  0)  him  surviving. 
On  A'' 8  death,  8  inherited  his  property  as  his  heir, 
but  shortly  afterwards  8  gave  his  son  M  in  adoption 
to  the  widow  of  G,  who  dul}'-  adopted  him  as  son  to 
her  deceased  husband.  Hdd,  that  M  on  his  adop- 
tion became  not  only  the  son  of  G^  but  also  the 
grandson  a.nd  heir  of  A.  Having  been  adopted 
with  the  assent  of  8,  he,  as  the  adopted  grandson  of 
A,  divested  the  estate  in  A' s  property  which  had 
vested  in  8.  8,  by  giving  M  in  adoption  to  G's 
A\idow,  while  divesting  M  of  the  right  to  inherit  as 
his  heir,  invested  him  with  the  right  to  inherit  A^s 
estate.  For  the  purposes  of  inheritance,  an  adop- 
tion may  be  considered  as  relating  back  to  the 
death  of  the  adoptive  father  divesting  all  estates 
which  have  during  the  intermediate  period  become 
vested  as  it  were  conditionally  in  another.  Anaji 
v.  Ratnoji  Kkishnarao      I.  Ii.  R.  21  Bom.  319 


36. 


Adoption      by 


widow  in  divided  family.  An  adoption  by  a  widow 
in  a  divided  family  cannot  divest  any  estate  other 
than  her  own  and  her  co-widow's,  except  perhaps 
with  the  consent  of  the  heir  in  whom  the  estate  has 
vested.     Amava    v.    Mahadgauda 

I.  L.  R.  22  Bom.  416 


37. 


Adoption    by    a 


daughter-in-law  of  A  after  the  estate  has  vested  in 
A' 8  widow — Permission  by  A  to  adopt — Non-con- 
sent of  widow — Divesting  of  estate  once  vested — 
Widow^s  authority  to  adopt  in  Bombay — Daughter- 
in-law  must  have  permission — Co-widows — Adop- 
tion by  one  co-widow.  An  adoption  cannot  divest  a 
person  of  an  estate  which  has  once  vested  in  him, 
unless  such  adoption  is  made  with  his  consent.  An 
exception  to  this  rule  is  where  a  co-widow  adopts. 


Adoption      by 


HINDU  IjAW— ADOPTION— contd. 

6.  EFFECT  OF  ADOPTION— cow^i. 

Such  an  adoption  will  divest  the  younger  widow  of 
her  estate.  Another  exception  is  m  here  a  daughter- 
i  n-law  adopts  with  the  authority  of  her  father-in-law 
who  is  head  of  the  family,  as  in  Vithoba  v.  Bapu, 
I.  L.  E.  15  Bom.  110.  Unless  prohibited  expressly 
or  by  implication,  a  widow  in  the  Presidency  of 
Bombay  has  authority  to  adopt,  but  a  daughter-in- 
law,  i.e.,  the  widow  of  a  predeceased  son,  must  be 
specially  authorized  by  her  father-in-law  in  order 
that  she  may  make  a  valid  adoption  binding  as 
against  the  heirs  of  her  father-in-law.  8  was  the 
widow  of  B,  who  died  in  1877  in  the  lifetime  of 
his  father  R.  Fourteen  years  later,  viz.,  in  1891, 
R  died,  leaving  a  widow  Saibai,  who  succeeded 
to  his  estate  as  his  heir.  In  March  1892,  8  adopt- 
ed the  plaintiff  G,  who  was  older  than  herself, 
as  son  to  her  husband,  alleging  that  she  had  R'a 
permission  to  do  so.  The  plaintiff  sued  for  a 
declaration  that  as  adopted  son  of  B  he  was 
entitled  to  succeed  as  heir  to  the  property  of 
R  as  against  the  defendant  F,  who  claimed  to 
have  been  adopted  by  Saibai  as  son  to  R.  The 
lower  Appellate  Court  disallowed  the  plaintiff's 
adoption  on  the  grounds  that  Saibai  had  not  con- 
sented to  it.  Held  (confirming  the  decree  of  the 
lower  Court),  that,  as  the  adoption  of  plaintiff  O 
was  made  by  8  without  proper  authority  and 
without  Saibai 's  consent,  it  was  inoperative  and 
invalid.  As  Saibai  did  not  give  her  consent  to 
the  plaintiff's  adoption,  that  adoption  did  not 
divest  her  of  her  exclusive  right  to  succeed  as  heir 
of  R.  GoPAL  Balkrishna  Kenjale  v.  Vishnu 
Raghunath  ICenjale    .  I.  L.  R.  23  Bom.  250 


38. 


Adoption  of   the 

Dayabhaga  law.     One  D  N  L 


vesting  of  inheritance- 

died  many  years  ago  leaving  him  surviving  three 
sons,  viz.,  B  LL,  the  plaintiff,  and  KC  L  and  T  N  L, 
the  defendants.  He  also  left  bim  surviving  a  widow 
P  D,  another  defendant.  The  suit  was  originally  in- 
stituted against  KC  L  and  P  D,  the  plaintiff  having 
omitted  to  join  T  N  L  on  the  ground  that  he  had 
been  adopted  by  his  uncle  H  L,  and  that  conse- 
quently he  had  no  interest  in  the  properties  in  suit. 
But  subsequently  under  an  order  of  the  Court 
T  N  L  \^as  made  a  co-defendant.  The  parties  were 
subject  to  the  Dayabhaga  law,  and  the  suit  was  for 
partition,  the  main  question  being  as  to  the  effect 
of  the  adoption  upon  the  respective  shares  of  the 
parties.  Held,  that  under  the  Dayabhaga  law, 
when  the  property  descends  upon  a  male  OMner  on 
the  death  of  the  last  full  owner,  he  takes  therein 
a  full  and  distinct  interest,  and  in  no  circumstances 
is  there  any  abeyance  of  the  rights  of  property,  nor 
can  the  property,  ^\  hen  once  vested,  be  divested ; 
that  therefore,  although  adoption  prior  to  the 
vesting  of  the  inheritance  entails  loss  of  the  right 
of  claiming  any  share  in  the  estate  of  the  adopted 
person's  natm-al  father  or  natural  relation,  yet 
the  interest  which  is  once  vested  in  a  son  upon  the 
death  of  his  father  is  not  divested  by  his  subsequent 
adoption  into  another  family  ;  and  the  parties  were 
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6.  EFFECT   OF  ADOPTION— cowR 

a  ccordingly  entitled  to  one-fourth  share  during  the 
lifetime  of  the  widow  and  to  one- third  share  ab- 
solutely upon  her  death.  Bhoohun  Moyee  Debia 
V.  Ramkishore  Acharjee,  10  Moo,  I.  A.  279  ; 
Kalidas  Das  v.  Krishan  Chandra  Das,  2  B.  L.  R. 
F.  B.  103  ;  Rally  Prosomio  Ghose  v.  Gocvl  Chunder 
Hitter,  I.  L.  R.  2  Calc.  295  ;  and  Nilcomvl  Lahur  i 
V.  Jotendra  Mohun  Lahuri,  I.  L.  R.  7  Calc.  178, 
referred  to.  Mondalcini  Dasi  v.  Adinath  Dey, 
I.  L.  R.  18  Calc.  69,  and  Surendra  Nandan  Das  v. 
Saikija  Kant  Das,  I.  L.  R.  18  Calc.  385,  distinguished 
and  doubted.  Behari  Lal  Laha  v.  Kah^as  Ch un- 
der Laha     .  .         .         .       1  C.  W.  N.  121 


39. 


Mesne  profits — 


Decree  made  against  a  widow  representing  estate 
enforced  against  a  minor  adopted  son,  through  the 
widow  as  his  guardian — Devolution  of  liability, 
along  with  estate,  upon  the  minor,  without  his  having 
been  made  formally  a  party  to  the  decree — His 
similar  liability  in  a  suit  for  mesne  profits.  A 
minor  who  had  been  adopted  by  a,  widow  as  a  son  to 
her  deceased  husband  was  not  made  a  party  to  an 
appeal,  which  she  preferred  after  the  adoption, 
from  a  decree  made  against  her  when  she  represent- 
ed the  estate.  Held,  that,  as  liability  under  the 
decree  made  when  the  widow  fully  represented  the 
estate  devolved  upon  the  minor  on  his  adoption,  the 
widow's  estate  being  also  thereupon  divested,  it 
would  be  right  for  her  to  continue  to  defend,  but 
only  as  guardian  of  the  minor.  Also  that,  it 
having  been  for  the  minor's  benefit  that  the  widow 
as  guardian  should  appeal  from  a  decree  which  had 
already  diminished  his  estate,  the  minor  was  bound 
by  the  adverse  decree  of  the  Appellate  Court, 
although  he  had  not  been  made  formally  a  party 
thereto.  The  principle  of  the  decision  in  Dhtirm 
Dass  Pandey  v.  Shamasoondary  Debia,  3  Moo, 
1.  A.  229,  referred  to  and  applied  in  this  case. 
Held,  also,  that  the  minor,  by  his  adoptive  mother 
as  his  guardian,  ^^•as  liable  in  a  suit  for  mesne 
profits  brought  after  the  decree  upon  title,  it  being 
made  clear  that  the  suit  for  mesne  profits  was  sub- 
stantially brought  against  the  minor.  Sureschunder 
Wum  Chowdhry  v.  Jugulchunder  Deb,  I.  L.  R. 
14  Calc.  204,  approved.  Hari  Saran  Mchtra  v. 
Bhubaneswari    Debi     .     I.  Ij.  K.  16  Calc.  40 

li.  R.  15  I.  A.  195 


40. 


Impartible  eet^tQ— Rights  of 


natural  father  of  adopted  son  as  reversionary  heir 
to  son's  estate.  The  first  defendant  in  this  suit  was 
the  adoptive  mother  of  N,  who  died.  N  was  the 
last  holder  of  an  impartible  zamindari^  and,  on  his 
decease,  first  defendant  enjoyed  the  estate.  Plaint- 
iff now  sued  for  a  declaration  that  he  was  entitled 
to  the  estate  as  reversioner,  in  preference  to  a  senior 
brother  of  the  first  defendant,  basing  his  claim 
principally  on  the  ground  that  he  was  the  natural 
father  of  N.  Held,  that  this  relationship  did  not 
entitle  plaintiff  to  claim  as  reversionary  heir.  In 
determining  the  decree  of  propinquity  to  the  deceas- 
ed adopted  son,  in  bis  adoptive  family  in  which  the 


HINDU  LAW— ADOPTION— cori/(i. 

6.  EFFECT  OF  ADOPTION— confi. 

question  of  reversionary  succession  arose,  a  claimant 
should  not  be  regarded  as  next  of  kin  because  of  his 
relationsViip  as  natural  father,  which,  for  pvu-poses 
of  inheritance,  is  immaterial.  An  adopted  son  is , 
for  mutual  rights  of  succession,  completely  severed 
from  his  family.  Srinivasa  Ayyangar  v.  Kuppan 
Ayyangar,  1  M.  H.  C.  R.  180,  followed.  Queere  : 
As  to  whether  such  natural  relationship  would  be 
efficacious  to  intercept  an  escheat  to   the    Crown. 

MUTHAYYA     RaJAGOPALA     ThEVAR     V.     MiNAKSH  I 

SuNDARA  Nachiar  (1901)  I.  L.  R.  25  Mad.  394 


41. 


Successive        adoptions 


Hindu  widow — Adoption  of  a  second  son  after  death 
of  first,  whether  it  divests  the  mother'' s  estate — Right  of 
reversionary  heir.  A  Hindu  widow  adopting  a  son 
under  the  authority  of  her  deceased  husband  upon 
the  death  of  a  son  begotten  or  adopted,  w-hose  estate 
she  inherited  as  mother,  divests  herself  of  that 
estate,  by  the  act  of  adoption,  in  favour  of  the  son 
last  adopted  by  her  ;  and  such  son  takes  the  estate 
immediately  on  his  adoption.  Musammat  Bhoobun 
Moyee  Debia  v.  Ram  Kishore  Acharj  Chowdhury 
10  Moo.  I.  A.  279  ;  Vellanki  Venkata  Krishna  Rao 
V.  Venkata  Rama  Lakshmi,  I.  L.  R.  1  Mad.  174  : 
Ramasami  Aiyan  v.  Venkata  Ramaiyan,  I.  L.  R.  2 
Mad.  91  :  Bykant  Monee  Roy  v.  Kist:>  Soonderee 
Roy,  7  W.  R.  392  ;  Oobindo  Nath  Roy  v.  Ram  Kanay 
Chowdhury,  24  W.  R.  183  ;  Ptiddo  Kutnari  Debi  v. 
Juggui  Kishore  Acharjee,  I.  L.  R.  5  Calc.  615  ; 
Padma  Kumar i  Debi  v.  The  Court  of  Wards,  1. 
L.  R.  S  Calc.  302  ;  Tagore  v.  Tagore,  18  W.  R.  359, 
Jamnabai  v.  Ray  Chand  Nahal  Chand,  I.  L.  R.  7 
Bom.  225 ;  and  Ravji  Vinayakrav  Jaggannath 
Shanknrselt  v.  Lakshmibai,  I.  L.  R.  11  Bom.  387, 
considered.  Rat  Jatindra  Nath  Chaudhuri  v. 
Amrita  Lal  Baocht  (1900)         .     5  C.  W.  N.  20 


42 


Estoppel — Adoption — Suit   by 


adoptive  mother  to  set  aside  an  adoption  made  by 
her.  In  a  suit  to  set  aside  an  adoption  brought 
by  the  adoptive  mother  against  her  adopted  son 
it  was  found  that  the  plaintiff  had  representetl  that 
she  had  authority  to  adopt,  and  this  representation 
was  acted  on  by  the  defendant ;  that  the  ceremony 
of  adoption  was  carrie<l  out  on  the  faith  of  this 
representation ;  that  the  marriage  of  the  defend- 
ant was  likewise  on  the  strength  of  it  celebrated, 
and  the  defendant  performed  the  sradh  ceremony 
of  his  adoptive  father.  It  was  further  found  that 
the  defendant  had  been  obliged  to  defend  a  suit 
brought  against  him  by  an  alleged  reversioner  to 
the  estate  of  his  adoptive  father,  and  that  for 
this  purpose  he  had  incurrefl  heavy  liabilities. 
Held,  that  the  plaintiff  was  estopped  from  main- 
taining a  suit  for  a  declaration  that  the  adoption 
was  without  authority  and  void.  Thakoor  Oomrao 
Singh  v.  Thakooranee  Mehtab  Koonwer,  1868 
N.  W.  P.  H.  C.  103 A,  distinguished.  Sarat 
Chunder  Dey  v.  Oopal  Chunder  Laha,  I.  L.  R. 
20  Calc.  296  ;  Sukhbasi  Lal  v.  Ouman  Singh, 
I.  L.  R.  2  All.  366  ;  Durga  v.  Khushalo,  All.  Weekly 
Notes  (1882)  97  ;  Kannammal  v.  Virasami,  I.  L.  R 
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15  Mad.  486  ;  Ravji  Vinayakrav  Jaggannath  Shankar- 
sett  V.  Lahshmibai,  I.  L.  B.  11  Bom.  381,  and 
JSantappa  v.  Bangappaya,  I.  L.  B.  18  Mad.  397, 
referred  to.  Dhaeam  Kunwar  v.  Balwant  Singh 
(1908)     .         .         .         .     I.  Ii.  B.  30.  All  549 


43. 


Alienation  by  the  ■widow 


prior  to  the  date  of  adoption — Adoption  by  a 
widow — Bight  of  the  adopted  son  to  dispute  the 
alienation.  Where  a  Hindu  widow,  who  has 
inherited  her  husband's  property,  adopts  a  son, 
the  adoption  has  the  effect  of  divesting  her  of  the 
property  and  putting  an  end  to  her  estate  as  heir 
of  her  husband.  The  adoption  has  the  same  effect 
s,s  her  death  with  this  difference  that  after  the 
adoption  she  has  a  right  of  maintenance  against  the 
adopted  son  during  the  rest  of  her  life.  But  the 
right  of  maintenance  so  long  as  it  is  not  a  charge  on 
the  estate  or  any  portion  of  it,  does  not  confer  on 
her  any  right  to  the  estate  or  entitle  her  to  transfer 
it  by  way  of  sale  or  mortgage.  Thus,  if  a  widow 
before  the  adoption  severs  a  portion  of  the  inherit- 
ance therefrom  and  transfers  it  to  a  stranger,  with- 
out any  proper  or  necessary  purpose  binding  the 
•estate  absolutely  according  to  Hindu  Law,  the 
transfer,  logically  speaking,  must  cease  to  have 
any  effect  after  the  adoption,  since  it  could  only 
operate  during  the  time  that  the  estate  was  repre- 
sented by  her  as  heir  and  the  result  of  the  adoption 
is  to  terminate  that  estate.  Lakshman  v.  Badliabai 
I.  L.  B.  11  Bom..  609  and  Moro  v.  Balaji  I.  L.  B. 
19  Bom.  809,  followed.  Sreeramulu  v.  Kristamma, 
1.  L.  B.  26  Mad.  143,  not  followed.  Ramaki^ishna 
V,  Tripurabai  (1908)         .     I.  L.  R.  33  Bom.  88 


44. 


Adoption  of  a  married  man 


having  a  son — The  son's  gotra  and  rights  of 
inheritance  in  the  family  of  his  birth.  When  a 
married  Hindu  having  a  son,  is  given  in  adoption, 
the  son  does  not  like  his  father  lose  the  gotra  and 
rights  of  inheritance  in  the  family,  of  his  birth  and 
does  not  acquire  the  gotra  and  a  right  of  succes- 
sion to  the  property  of  the  family  into  which  his 
father  is  adopted.  Kalgavda  Tavanappa  v. 
SoMAPPA  Tamangavda  (1909) 

I.  Ii.  B.  33  Bom.  669 

7.  FAILURE   OF   ADOPTION   OR    OMISSION 
TO  EXERCISE  POWER. 


1. 


Death    of     adopted    son- 


E state  of  Hindu  widow — Adopted  son  dying  a 
minor.  The  widow  of  a  childless  member  of  a 
divided  Hindu  family  is  entitled  to  a  life-interest 
in  her  husband's  estate  after  the  death  of  an 
adopted  son  before  attaining  majority.     Soonder 

XOOMAREE  DeBEA  V.  GUDADHUR  PeRSHAD  TeWARE 

4  W.  B.  p.  C.  116  :  7  Moo.  I.  A.  54 

2. Widow        with 

power  to  adopt — Power  to  adopt  another  son.  O 
executed  an  unoomotee  potro  to  his  wife  S  to  adopt, 
on  the  failure  of  each  adopted  son,  five  sons  in  suc- 
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cession.  ^After  his  death,  8  adopted  a  boy  who 
died  ten"' or  twelve  years  later,  after  which  she 
adopted  another,  whose  adoption  it  was  now  sought 
to  have  declared  invalid.  The  contention  in 
special  appeal  was  that,  as  the  son  first  adopted 
lived  to  an  age  sufficiently  mature  to  perform  all  the 
acts  of  spiritual  benefit,  to  secure  which  the  unoo- 
motee potro  was  executed,  and  it  should  be  presum  - 
ed  that  he  performed  all  those  acts,  the  power  given 
to  S  ceased  to  have  any  operative  force.  Held,  that 
the  contention  was  not  supported  by  the  Privy 
Council  cases  cited,  and  was  opposed  to  the  general 
principles  of  the  Hindu  law  :  a  son  in  the  situation 
of  the  first  adopted  son  in  this  case  cannot  exhaust 
the  whole  of  the  spiritual  benefit  Avhich  a  son  is 
capable  of  conferring  on  his  deceased  father.  Ram 
SooNDUR  Singh  v.  Surbanee  Dossee 

22  W.  B.  121 

3.  Widow  with  authority    to 

adopt,  position  of— Limitation.  A  Hindu  died 
after  leaving  directions  Avith  his  widow  to 
adopt  a  son.  On  a  partition  of  the  joint  property 
among  his  brothers  and  widow,  a  certain  property 
was  allotted  to  the  widow  as  her  share  ;  afterwards 
in  1849  the  brother  dispossessed  her.  In  1851  she 
adopted  a  son,  who  attained  his  majority  in  1865, 
and  in  1866  sued  for  possession  of  the  property. 
Held,  that  the  possession  of  the  widow  previous  to 
the  adoption  was  not  that  of  a  trustee  for  the  son  to 
be  adopted  so  as  to  prevent  limitation.  Gobind 
Chandra  Sarma  Mazoomdar  v.  Anand  MoHAfir 
Sarma  Mozoomdar     .  2  B.  L.  B.  A.  C.  313 


4. 


Failure    to      sudLo-pt— Widow 


with  power  to  adopt  not  adopting — Suit  for  estate 
as  widow.  Authority  was  given  by  deed,  by  a  child  - 
less  Hindu  in  Bengal,  to  his  widow  to  adopt  a  son  at 
his  decease.  The  widow  did  not  exercise  that  power 
and  many  years  after  her  husband's  death  brought 
a  suit  in  her  character  as  widow  claiming  his  succes  - 
sion  in  the  family  estates.  Held,  that  the  mere  fact 
of  there  being  authority  given  her  by  her  husband  to 
adopt  a  son,  did  not,  before  an  adoption  had  actual- 
ly taken  place,  supersede  and  destroy  her  personal 
right  as  widow  to  sue.  Bamundoss  Mookerjee  v. 
Tarinee    .  .         .         .7  Moo.  I.  A.  169 


5. 


Omission    to  adopt — Inherit- 


ance, widow's  right  to.  A  husband's  express 
authorization,  or  even  direction,  to  adopt  does  not 
constitute  a  legal  duty  on  the  part  of  the  av  idow  to 
do  so,  and  for  all  legal  purposes  it  is  absolutely 
non-existent  till  it  is  acted  upon.  When  a  Hindu 
by  his  will  gave  his  widow  authority  to  adopt,  if 
necessary,  from  one  to  three  dattaka  sons,  and  she, 
having  neglected  to  do  so,  brought  a  suit  to  re- 
cover possession  of  her  husband's  property  and  for 
an  account  of  the  administration  against  the  ad- 
ministrator of  the  estate,  after  having  ineffectually 
attempted  to  get  the  letters  of  administration 
recalled  and  fresh  letters  granted    V-.er  as  heiress   of 
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her  husband  : — Held,  that  she  was  entitled  to  the 
decree  she  prayed  for.  Uma  Stindiiri  Dabee  v. 
SotmoBiNEE    Dabee 

I.  L.  K.  7  Calc.  288  :  9  C.  L.  R.  83 

See  DiNO  Moyee  Chowdhraik  v.  REHLrtsro 

2  W.  R.  Mis.  25 

Deno    Moyee    Dossee    v.    Dooeca   Pershad 
MiTTER       .        .        .         .        3  W.  R.  Mis.  e 


e. 


Omission  of  widow 


to  adopt  as  directed  in  will — Right  of  inheritance. 
When  a  ^vido^v  neglects  to  adopt  a  second  son  on 
the  death  of  the  first  adopted  son,  as  directed  by 
her  deceased  husband,  she  commits  a  wrong,  but 
may  nevertheless  be  the  heiress  of  the  first  adopted 
son.  Sreemutty  Dossee  v.  Tarrachtjnd  Coon- 
Doo  Chowdhby     .         .      Bourke  A.  O.  C.  48 

8.  EFFECT  OF  INA'ALIDIT  Y  OF  ADOPTION. 

I.  -  Adoption    held    to    be    in- 

valid — Position  of  person  adopted.  Where  an 
adoption  is  held  invalid,  the  natural  rights  of  the 
person  adopted  remain  unaffected.  Bawani  San- 
kara  Pandit  v.  Ambabay  Ammal  .    1  Mad.  863 

But    see    Ayyavu    Muppanar    v.    Niladatchi 
Ammal        .         .         .         .         .        1  Mad.  45 


2. Adoption    by    a 

widowed  daughter-in-law  under  the  direction  of  the 
father-in-law  after  his  death — Divesting  of  the  estate 
of  daughters — Adoption  invalid.  -  A  Hindu  testator 
died  leaving  him  surviving  two  daughters  and  a 
widowed  daughter-in-law.  In  his  will  he  made 
the  following  provision — "I  wanted  to  dispose  of 
the  above-mentioned  property  myself.  But  as  I 
am  ill,  it  is  not  possible  for  me  to  do  so.  Therefore 
the  Panch  should  give  a  boy  in  adoption  to  my 
daughter-in-law  and  (thus)  keep  (the  doors  of)  my 
house  open.  After  the  death  of  the  father-in-law, 
the  widowed  daughter-in-law  adopted  a  boy  under 
the  said  provision.  The  adopted  boy  having 
subsequently  brought  a  suit  for  a  declaration  of  his 
title  as  the  grandson  of  the  testator  the  validity 
of  the  adoption  was  impeached  by  one  of  the 
daughters  of  the  testator,  whose  interest  became 
divested  by  the  adoption.  Held,  that  the  adoption 
was  invalid.  From  the  fact  that  a  husband's 
authority  to  his  widow  to  adopt  may  be  operative 
after  his  death,  it  does  not  follow  that  a  father-in- 
law's  assent  survives  beyond  his  lifetime  so  as  to 
enable  his  son's  widow  to  divest  an  estate  that  had 
already  devolved  by  inheritance  on  heirs,  who  did 
not  derive  a  title  through  the  son.  Lakshmibai  v. 
Vishnu  Vasudev  (1905)  .  I.  L.  R.  29  Bom. 401 

9.  EVIDENCE  OF  ADOPTION. 

1. —  —   Suit  as  to   validity  of  adop- 
tion-—A^attore  Haj.     In  a  suit  as  to  the  validity  of 
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the  adoption  of  a  claimant  to  the  Nattore  Raj :— 
Held,  not\^athstanding  a  finding  of  the  Court  of  first 
instance,  that  the  adoption  was  not  proved,  that 
the  evidence  fully  supported  the  adoption. 
CnuNDER  Nath  Roy  v.  Gobind  Nath  Roy 

11 B.  L.  R.  P.  C.  86  :  18  W.  R.  221 

Collector  op  Moorshedabad  v.  J^hibesst-ree 
Dabee     .         .         .         .    11  B.  L.  R.  P.  C.  86 

18  W.  R.  226 
upholding  the  decision  of  the  High  Court. 

See  KiSHEN  Monee  Debia  v.  Kashee  Soondari 
I>KBiA  .         .         .         .     W.  R.  P.  B.  106 

COLI.ECTOR  OF  MoORSHEDABAD   V.   AnIJND   NaTH    ^ 

Roy.     Kistomonee  Debia  v.  Andnd  Nath  Roy        " 

W.  R.  P.  B.  iia 

2.  Deeds     of    adoption— /r?/cr- 

nal  prdbahilities — Witnesses.  Deeds  of  adoption 
executed  lone  ago,  several  witnesses  to  the  execution  d 
of  \yhich  having  died,  should  be  judged  of  more  from  ' 
their  internal  probabilities  and  from  the  indirect 
evidence  than  from  the  testimony  of  \^itnesses 
either  subscribing  the  deeds  or  present  at  the  same 
time.  KiSHEN  Monee  Debia  v.  Kashee  Soon- 
DAREE  Debia     ,         .         .         W.  R.  P.  B.  106 

3.  Smt  to  establish  adoption 
— Test  of  validity  of  deed^  of  adoption.  In  cases  of 
adoption  careful  scrutiny  is  necessary.  The  party 
seeking  to  establish  an  adoption  is  bound  to  produce 
the  best  evidence  procurable.  The  rule  for  testing 
the  validity  of  a  deed  of  adoption  is  contempo- 
raneity of  execution  and  publication  of  the  deed  of 
permission.  In  the  absence  of  the  original  deed, 
all  the  circilmstances  bearing  upon  the  alleged  deed, 
and  all  the  probabilities  for  ana  against  its  genuine- 
ness, must  oe  considered.  Roopmonjoree  Chow- 
DRAnr  V.  Ramlal  Sircar.  Greesh  Chunder 
Lahoree  v.  Ramlal  Sircar        .       1  W.  R.  144 

4.  Adoption    by     dhurm-putr 

— Ceremony  of  dhurm-putr.  An  adoption  made  by 
a  Parsee  immediately  before  his  death  would  render 
extremely  improbable  the  execution  of  a  will  by 
him  a  very  short  time  previous  thereto,  and  there- 
fore call  for  very  clear  proof  to  establish  its  exist- 
ence. .Although  in  cases  of  adoption  by  dhurm- 
putr  (a  partial  adoption)  it  is  not  indispensably 
necessary  that  a  declaration  should  be  matle  on  the 
third  day  after  the  decease,  yet  it  is  usual  to  make 
such  a  declaration  and  to  take  a  ^vriting  from  the 
dhurm-putr.  In  the  absence  of  any  such  writing 
and  upon  the  whole  evidence,  the  adoption  in  this 
case  was  pronounced  to  be  as  a  paluk-putr,  and  not 
merely  as  a  dhurm-putr.  HOiMABHAEE  v.  Phnjea- 
BHAEE  Dosabheen  .  5  W.  R.  P.  C.  102 


5. 


Requisition 


for  validity 
of  adoption — Registration — Aclcnowlcdgmeyit  in 
writing.  According  to  Hindu  law,  neither  registra- 
tion of  the  act  of  adoption  nor  any  written  evidence 
of  that  act  having  been  completed  is  essential  to  its 
validity.     In  no  case  should  the  rights  of  wives  and 
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daughters  be  transferred  to  strangers  or  to  more 
remote  relations,  unless  the  fact  of  adoption  by 
which  this  transfer  is  effected  be  proved  by  evidence 
free  from  all  suspicion  of  fraud,  and  so  consistent 
and  probable  as  to  give  no  occasion  for  doubt  of  its 
truth.  Although  the  Hindu  law  does  not  require 
that  adoptions  should  be  acknowledged  in  writing, 
it  is  usual,  when  persons  in  the  situation  of  a  zamin- 
dar  adopt  sons,  to  acknowledge  such  adoption  in 
WTiting,  to  give  notice  to  the  ruling  power,  and  to 
invite  the  neighbouring  zamindars  and  others  to  be 
present  at  such  an  adoption.  Suteoogun  Sut- 
PUTTY  V.  Sabitea  Dye      .       5  W.  B.  p.  C.  109 


6. 


Deed     expressing 


wish  to  adopt  a  particular  person.  A  cousin  and 
heir  to  an  insane  proprietor  having  been  sued  for 
the  amount  of  a  decree,  and  application  having  been 
made  for  execution  against  the  estate  of  the  said 
proprietor  after  his  death,  it  was  urged,  that  the 
estate  had  become  the  property  of  a  minor  who  had 
been  adopted  bj''  the  insane  propiietor  previously  to 
his  decease,  and  could  not  be  held  liable  for  the 
debts  of  the  cousin  and  heir,  who,  moreover,  had 
formally  relinquished  his  right  to  it.  The  plaint- 
iff's claim  rested  on  the  contention  that  the  formal- 
ities required  to  validate  an  adoption  had  not  been 
attended  to  in  this  case.  This  contention  was  met 
by  the  plea  that  the  adoption  was  complete,  but 
that,  even  if  it  had  not  been  so,  a  document  declar- 
ing the  deceased  proprietor's  desire  to  adopt  the 
minor  had  the  effect  of  a  testament.  Held  by  the 
High  Court,  that,  though  the  intention  of  the  de- 
ceased proprietor  to  adopt  the  minor  was  clear, 
that  intention,  even  as  expressed  in  the  above- 
mentioned  document,  A^hich  was  not  testamentary 
in  charactei',  did  not  amount  to  an  adoption  in  the 
absence  of  the  necessarj^  formalities.  The  estate 
was  accordingly  declared  liable  for  the  amount  of 
the^  decree  against  the  cousin  and  heir.  Eanee 
Peeshad  v.  Couet  of  Waeds   .     25  W.  R.  192 


7. 


— -   Evidence      of      conditional 
In  ct  suit  in  which  a  claim  was  made  in 


adoption. 

virtue  of  an  alleged  adoption  to  the  estate  of  a 
deceased  Hindu,  the  Andow  made  a  compromise, 
not  in  MTiting,  with  the  claimant  where  the  apop- 
tion  was  admitted,  but  alleged  to  have  been  on 
condition  that  the  widow  should  enjoy  the  entire 
property  for  her  life  without  power  of  alienation, 
and  that,  after  her  death,  her  minor  daughters 
should  take  the  self-acquired  property,  and  the 
claimant  should  succeed  to  the  ancestral  estate. 
Heldf  that  the  evidence  to  establish  such  a  condi- 
tional adoption  must,  as  in  the  case  of  a  nuncu- 
pative will,  be  very  strong.  Imeit  Konwae  ?;. 
Roor  Naeain  Singh        .         .         6  0.  L.  R.  76 

8. Deed  purporing  to  effect  an 

Giving     and      taking.     An  ekrarnama 
the       natural      father    in    favour 


adoption 

executed  by 
of  the  adoptive  father  recited  that  the  former  had 
made  over  his  third  son  to  the  sonship  of  the 
adoptive  father,  so  that  the  latter  might,  whenever 
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he  would  wish,  fulfil  the  rights  of  adoption  in  accord- 
ance with  the  Shastras  and  the  usage  of  the 
country,  and  from  that  day  the  natural  father 
would  have  no  claim  or  right  in  respect  of  the 
said  son.  Held,  that  this  deed  did  not  of  itself 
operate  to  effect  an  i^d  option.  It  did  not  even 
amount  to  a  giving  and  taking  of  the  boy,  as  it 
contemplated  the  subsequent  performance  of 
the  necessary  rites.  Held,  further,  that  deeds  of 
this  kind  did  not  take  the  place  of  the  necessary 
evidence  as  to  the  actual  adoption.  Mandit 
KoEB  V.  Phool  Chand  Lal      .     2  C.  W.  N.  154 


9. 


Factum    of    adoption — Onus 


probandi.  Custom  among  Shatriyas. — The  ruling  . 
of  the  Privy  Council  in  Shoshinath  Ghone 
V.  Krishna  Soondari  Dasi,  L.  R.  7  I.  A. 
250,  has  no  application  to  a  case  in  which  there 
is  ample  evidence,  both  oral  and  documentary,  to 
prove  the  factum  of  adoption.  Where  it  wa» 
sought  to  set  aside  an  adoption  which  took  place 
many'years  ago,  which  had  ever  since  been  recog- 
nized as  valid  and  under  which  the  adoptee  had 
ever  since  been  in  possession  of  his  adoptive 
father's  estate,  on  the  single  ground  that  at  the 
time  of  the  adoption  the  adopted  son  was  more 
than  five  years  of  age,  it  was  held  that  the  onus 
of  proof  was  upon  the  person  who  alleges  the 
adoption  to  be  invalid.  Haimun  Chull  Singh 
V.  Koomer  Gunsheam  Sing,  5  W.  R.  P-  C  69, 
referred  to.  In  a  case  where  the  validity  of  an 
adoption  was  in  dispute  and  the  parties  to  the  suit 
were  Shatriyas  : — Held,  that,  even  if  it  had  been 
established  that  five  years  was  the  rigid  and  inflexi- 
ble limit  of  age  for  the  validity  of  all  adoptions 
among  the  "  twice-born  "  classes,  so  as  to  be  appli- 
cable even  to  Shatriyas,  in  the  circumstances  of  the 
case  it  would  be  necessary  to  have  a  full  investiga- 
tion of  the  question  whether,  among  the  clan  of  the 
Shatriyas  to  which  the  parties  belonged,  any  such 
rigid  rule  prevailed.  Gang  a  Sahai  v.  Lekheaj 
Singh  .         .         .        I.  L.  R.  9  Aa  253 


10. 


Nambudrdis — Marumakkata- 


yam  law — Adoption  of  an  adult  male — Form  of 
adoption.  In  a  suit  the  parties  to  which 
were  Nambudri  Brah  mans  following  the  Marumak- 
katayara  law,  the  plaintiff  sued  as  the  adoptive  son 
of  the  last  member  of  an  otherwise  extinct  mana 
for  a  declaration  of  his  title  to  certain  lands  as  the 
sole  uralen  of  a  devason.  The  plaintiff  was  an 
adult  at  the  time  of  his  adoption,  and  no  female 
was  adopted  at  the  same  time  with  the  plaintiff. 
Held,  on  the  evidence,  that  the  plaintiff  was  entitled 
to  succeed.  The  form  and  evidence  of  adoption, 
considered.     Subeamanyan  v.  Paramaswaran 

I.  L.  B.  11  Mad.  118 


11. 


Evidence      of 


authority 
Whether  an  elder  widow  who  bad 
to     adopt     a    son     to   her    deceased 


to  adopt. 

purported     to     adopt     a 

husband  under  his  authority  had  received  such 
authority  orally  or  by  will  was  disputed  by  a  junior 
widow,  the  Courts  below  differing  as  to  the  question 
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of  fact.  Upon  the  evidence  the  finding  of  the  Sub- 
ordinate Judge  that  no  such  authority  had  been 
given  was  maintained.  Ammi  Devi  v.  Vikrama 
Devu        .         .         .        I,  L.  B.  11  Mad.  486 

L.  B.  15  I.  A.  176 

-12.   Beport      of   punehayet — 

Evidence — Family  pedigree  The  question  was 
whether  a  certain  adoption  was  made.  It  was 
shown  that  the  dispute  had  been  referred 
to  a  punehayet,  whose  report,  dated  the  7th 
February  1819,  was  filed  and  preserved  in  the 
Collector's  office,  from  whence  it  was  produced. 
It  did  not  appear  whether  any  formal  order  was 
made  (fn  the  report,  and  there  was  not  in  the 
record  any  order  of  reference  or  formal  statement 
of  the  case  to  show  what  was  the  precise  subject 
of  decision.  But  it  being  clear  that  a  minute 
local  enquiry  into  the  history  of  the  family  took 
place  before  a  competent  local  tribunal,  and  also 
that  the  disputants  signed  the  report,  each  sajdng 
that  he  agreed  to  what  is  stated  in  it,  it  was  held 
that  the  findings  in  the  report  were  strong  evidence 
in  matters  of  family  pedigree.  On  a  consideration 
of  the  evidence  and  specially  of  the  report  of  the 
punehayet :  Held,  by  the  Privy  Council  that 
the  adoption  which  was  denied  by  plaintiff 
was  made  out.  Ajabsing  v.  Nanabhau  valad 
Dhansing  Raul      .         .         .     8  C.  W.  N.  130 


13. 


Old     reports     of 


punrhayets — Documentary  evidence — Claim  to  a 
vatan  existing  from  Maratha  ride.  Title  to  an  in- 
heritance devolving  upon  a  single  heir  was  contested 
between  the  parties  representing  respectively  two 
lines  of  descent  from  the  same  ancestor.  He  had 
three  sons,  whose  posterity  continued  in  three  lines 
till  the  extinction  of  the  senior  line  of  descendants  in 
1877.  On  this,  the  last  of  the  younger  of  the  two 
surviving  lines  claimed  to  have  his  right  to  the 
succession  declared.  The  question  was  whether  an 
ancestor  of  the  claimant  had  adopted  as  his  son  a 
member  of  the  family  born  in  the  senior  line.  The 
decision  depended  on  the  weight  to  be  attached  to 
entries  in  old  documents.  These  were  reports  by 
punchayets  to  the  Collector  of  the  years  1819 — 21, 
preserved  among  the  Manila tdar's  records,  and  they 
related  to  questions  of  succession  bet\v  een  the  heads 
of  the  family  lines,  disputing  then,  as  were  their 
successors  now.  The  authenticity  of  the  report 
was  not  impeached.  But  the  adoption  now  in  ques- 
tion could  hardly  have  been  the  point  then  in 
dispute,  and  the  entries  as  to  it  had  been  tampered 
with.  The  enquiry,  however,  into  the  history  of 
the  family  was  minute,  it  took  place  before  a  com- 
petent local  tribunal,  and  the  report  was  signed  by 
the  plaintiff's  grandfather.  The  findings  were  hdd 
strong  evidence  in  matters  of  family  pedigree.  The 
decision  of  the  High  Court,  which  had  dismissed  the 
fiuit  (after  bringing  hbme  the  fact  of  the  part  obli- 
teration of  the  entry  to  the  plaintiff),  was  on  the 
•evidence  maintained.     Ajab  Singh  v.  Nanabhau 

I.  L.  B.^5Bom.  1 
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I 


14. 


Son  of  a  Brahmo,  adoption 


of — Adoption,  validity  of — Onus  of  proof — 
Incapacity — Brahmo  Sarnaj — Evidence  taTcen  on 
commission,  reference  to — Praciice.  The  fact  of 
adoption  being  admitted,  and  its  validity  being 
impugned  on  the  ground  of  incapacity  on  the  part 
of  the  adopted  son,  it  is  for  the  party  so  impugning 
the  vahdity  of  the  adoption  to  estabhsh  the  alleged 
incapacity.  No  question  as  to  custom  or  usage 
being  raised  in  the  pleadings,  the  adoption  must  be 
determined  by  reference  to  the  principles  of  Hindu 
law.  Evidence  taken  on  commission,  until  ten- 
dered and  admitted  as  evidence  in  the  suit,  cannot 
be  made  use  of  by  either  party.  Nistarini  Dassee 
V.  Nundo  Lall  Base,  3  C.  W.  N.  {notes)  239, 
dissented  from.  Inasmuch  as  a  Hindu,  having 
renounced  Hinduism,  is  entitled  to  revert  to 
Hinduism  according  to  the  rites  of  that  rehgion,  it 
follows  that  his  infant  son  can,  with  his  consent 
and  approval,  also  revert  in  the  same  manner. 
Where  an  orthodox  Hindu  adopted  an  infant  son  of 
a  member  of  the  Sadharan  Brahmo  Samaj  :  Held, 
that,  in  the  absence  of  proof  of  special  custom,  such 
adoption  was  vahd  under  the  Hindu  law.  Sham- 
sing  V.  Santahai,  I.  L.  R.  25  Bom.  551,  followed. 
KusuM  KuMAKi  Roy  v.  Satva  Ran.tan  Das 
(1903)       .         .         .        I.  li.  B.  30  Calc.  999  ; 

S.C.  7  C.  W.  N.  784 

15.  Evidence    of     Adoption— 

Adoption  of  Daughter's  son,  validity  of — Question 
not  raised  until  too  late  a  stage  of  the  hearing — 
Estoppel  by  assent  of  Reversioner  to  Alienations 
by  Widow — Poioer  of  Reversion  to  hind  later 
Reversione.'6-::-Reversioners  claiming  not  through  pre- 
ceeding  Reversioners  but  through  last  male  owner — 
Misioinder  of  Causes  of  Action— Civil  Procedure 
Code  {XIV  of  18S2),  m.  578.  The  appellant's  right 
to  maintain  a  suit  to  set  aside  afienations  of  certain 
immoveable  property  made  bj'  the  widow  and  the 
natural  mother  of  the  last  male  i^ner,  who  was 
the  daughter's  son  of  the  original  owner,  depended 
on  whether,  as  the  appellants  alleged,  he  was  also 
his  adopted  son.  On  this  question  the  Courts  in 
India  differed  -.—Hdd,  by  the  Judicial  Committee, 
that  on  the  evidence  the  adoption  was  established. 
It  showed  that,  on  the  death  of  the  original  owner 
the  alleged  adopted  son  succeeded  to  the  estate 
without  controversy  which  he  could  only  have  done 
as  adopted  son,  and  enjoyed  it  and  disposed  of  it 
as  his  own,  also  without  controversy,  down  to  his 
death  in  1 870  :  almost  every  document  both  during 
his  life  and  after  his  death  was  framed  entirely  on 
the  basis  of  the  adoption.  An  objection  to  the  vali- 
dity of  the  adoption  on  the  ground  that  under  the 
Hindu  law  a  daughter's  son  could  not  be  adopted, 
was  only  put  forward  for  the  first  time  at  the  very 
last  stage  of  the  hearing,  after  all  the  evidence  was 
closed  and  nothing  but  argument  remained.  The 
decision  depended  on  whether  the  rule  of  Hindu 
law  had  been  varied  by  family  custom  : — Held, 
that  the  District  Judge  was  right  in  refusing  to 
entertain  at  that    late    stage    of    the  case  a    new 
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question  of  that  kind  the  solution  of  which  must  be 
dependent  upon  evidence.  The  main  defence  to 
the  suit  was  that  the  assent  of  the  appellants' 
father  to  the  transactions  in  dispute,  not  only 
estopped  him  from  contesting  the  vahdity  of  the ' 
alienations,  but  created  an  estoppel  binding  his 
sons,  the  appellants.  As  showing  this  a  document 
dated  3rd  September  1871  was  produced  which, 
after  reciting  that  except  his  mother  there  was  no 
heir  to  or  claimant  of  the  adopted  son's  property, 
stated  that  the  widow  agreed  that  during  the 
mother's  lifetime  she  should  remain  in  possession  of 
a  half  share  of  the  property,  and  that  after  the 
death  of  the  mother  and  the  widow  both  the  shares 
should  devolve  by  inheritance  on  the  sons  of  the 
mother,  who  were  the  natural  brothers  of  the 
adopted  son.  This  deed  was  signed  by  the  father 
of  the  appellants  who  at  that  time  was  the  only 
reversioner.  The  Courts  in  India  differed  as  to 
the  effect  of  his  concurrence  in  the  deed  : — Held, 
that  the  division  of  her  life  interest  with  the 
mother  was  an  act  which  did  not  need  the  assent 
of  the  appellant's  father :  and  to  provide  for 
the  descent  of  the  inheritance  after  her  death  in 
a  line  different  from  that  prescribed  by  law  was 
a  thing  which  the  widow  could  not  do  either 
with  or  without  his  assent.  There  was,  there- 
fore, no  estoppel  on  the  reversioner,  and  con- 
sequently none  on  his  sons.  Another  document 
reUed  on  by  the  respondents  was  one  of  the  aliena- 
tions sought  to  be  set  aside.  It  was  executed  by 
the  two  ladies  on  1st  July  1888,  and  recited  that 
they  inherited  the  property  in  question  fipm  the 
original  owner  by  virtue  or  right  of  succession  and 
also  by  reason  of  the  reUnquishment  of  their  rights 
by  all  the  original  owner's  collateral  heirs.  They 
referred  to  the  deed  of  3rd  September  1871  and 
stated  that  they,  the  executants,  were  absolute 
owners  by  exercising  proprietary  rights.  They  con- 
veyed the  land  to  the  purchasers  absolutely,  and 
finally  stipulated  that  neither  they  nor  their  heirs 
or  descendants  would  ever  raise  any  objection,  nor 
would  the  original  owner's  collateral  heirs  whose 
rights,  if  any,  "  had.  been  extinguished  by  their 
putting  their  signature  to  this  deed,  and  admitting 
it  to  be  correct."  This  deed  was  also  attested  by, 
amongst  others,  the  father  of  the  appellants.  The 
Courts  in  India  again  differed  : — HeM^  that  the 
deed  only  bound  the  ladies  and  the  collateral  heirs 
of  the  original  owner  from  whom  they  claimed  to 
have  derived  title.  It  did  not  affect  any  title 
coming  from  the  adopted  son  through  whom  the 
appellants  claimed ;  they  were,  therefore,  not 
estopped.  'J'he  ladies,  the  alienees,  of  the  four 
separate  alienations  sought  to  be  set  aside, 
and  the  natural  brothers  of  the  adopted  son 
were  all  made  defendants  in  the  present  suit : — 
Held,  that  it  was  very  doubtful  whether,  on  the 
strictest  construction  to  be  placed  on  the  Civil  Pro- 
cedure Code,  it  could  properly  be  said  there  was 
any  misjonider  of  causes  of  action  :  but  even  if 
there  was,  s.  578  of  the  Code  had  the  effect  of  pre- 
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venting  such  a  defect  from  being  made  a  ground  of 
appeal  on  which  the  decree  of  the  first  Court 
could  be  reversed.  The  decree  of  the  Chief  Court 
was  reversed,  and  that  of  the  District  Judge 
restored.     Lala  Rup  Narain  v.  Gopal  Devi  (19(WV 

I.  Ii  K.  86  Calc.  780 

10.  DOCTRINE  OF  FACTUM  VALET  AS  RE- 
GARDS  ADOPTION. 

1.  ; Application    of      maxim 

Gift  by  widow  without  authority  of  husband's  only 
son.  The  maxim  quod  fi^ri  non  debuit  factura 
valet  considered  and  its  application  pointed  out. 
The  gift  by  a  Midow  of  her  husband's  only  son  with- 
out his  express  authority  given  during  his  lifetime 
is  null  and  void  ab  initio,  and  cannot  be  supported 
by  this  maxim,  because  such  an  adoption  would  be, 
as  regards  her,  noi  quod  fieri  non  debuit,  but  quod 
fieri  non  potuit.    Lakshmappa  v  Ramava 

12  Bom.  364 


2.  .    Adoption  of 

daughter's  son  among  Brahmans.  Amongst  Brah- 
mans  an  adoption  which  is  incestuous  and  invalid, 
as  the  adoption  of  a  daughter's  son,  cannot  be  sup- 
ported on  the  authority  of  the  maxim  factum  valet 
quod  fieri  non  debuit.     Bhagirthibai  v.  Radhabai 

r.  L.  E,.  3  Bom.  298 

3.  Iiimitation      of       maxim 

Limits  within  which  the  maxim  quod  fieri  tiqu 
debuit  factum  valet  as  to  adoption  applies  pointed 
out.  Gopal  Narhar  Safray  v.  Hanmant  Gaistesh 
Safray       .         .         .        I.  L.  B.  3  Bom.  273 

4. —  Recognition     of     maxim— 

Schools  of  Hindu  law  other  than  Bengal.  The 
maxim  quod  fieri  non  debuit  factum  inlet  is  recoo-- 
nized  to  some  extent  by  other  schools  of  law  in 
India  besides  that  of  Behgal.     Wooma  Daee  v. 

GOCOOLANFND   DaSS 

I.  L.  R.  3  Calc.  587  :  2  C.  L.  R.  51 


5. 


Suit  by  adoptive  father  to 


set  adoption  aside.  Held,  that,  when  an  adop- 
tion of  a  son  has  once  been  absolutely  made  and 
acted  on,  it  cannot  be  declared  invalid  or  set  aside 
at  the  suit  of  the  adoptive  father.  Sukhbasi  Lal 
V.  GuMAN  Singh        .         .     I.  Ii.  R.  2  All.  366 


6. 


Applicability    of    maxim — 


Nature  of  adoption.  The  maxim  quod  fieri  tion 
debuit  factum  valet  is  applicable  not  only  in  the 
Dayabhaga  school  of  Hindu  law  which  prevails  in 
Lower  Bengal,  but  also  in  the  various  sub- divisions 
of  the  Mitakshara  school.  Its  authority  does  not 
depend  upon  any  rule  of  Hindu  law  alone,  but  upon 
the  principles  of  justice,  equity,  and  good  con- 
science. There  is  no  authority  to  show  that  it  is 
to  be  applied  to  cases  governed  by  the  Hindu  law 
in  a  manner  exceeding  the  limits  recognized  by  the 
Roman  civil  law  in  which  it  originated.  Its  appli- 
cation in  cases  of  adoption  should  be  confined  to 
questions  of  formalities,  ceremonies,  preference  ia 
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the  matter  of  selection,  and  similar  points  of  moral 
or  religious  significance,  which  relate  to  what  may 
be  termed  the  modus  operandi  of  adoption,  but  do 
not  affect  its  essence.  There  may  be  cases  where 
matters  which  in  other  systems  would  be  regarded 
as  merely  formal,  are  by  the  express  letter  of  the 
texts  made  matters  affecting  the  essence  of  the 
transaction,  and  such  texts  may  be  sufficiently 
imperative  to  vitiate  an  adoption  in  which  they 
have  been  disregarded ;  but  unless  their  meaning 
is  undoubted,  the  doctrine  of  factum  valet  should  be 
restricted  to  adoptions  which,  having  been  made  in 
substantial  conformity  to  the  law,  have  infringed 
minor  points  of  form  or  selection.  Adoption  under 
the  Hindu  law  being  in  the  nature  of  a  gift,  it 
contains  three  elements — capacity  to  give,  capacity 
to  take,  and  capacity  to  be  the  subject  of  adoption 
— which  are  essential  to  the  validity  of  the  tran- 
sactions, and  as  such  are  beyond  the  scope  of  the 
doctrine  of  factum  valet.  Uma  Deyi  v.  Qokool- 
anund  Das  MahapatrOf  L.  R.  5  I.  A.  40  ;  Hanu- 
man  Tiwari  v.  Chirai,  I.  L.  R.  2  AU.  164  ;  Sin- 
gamma  V.  Vinjamuri  Venkatacharlu,  4  Mad.  164  ; 
Dharma  Dagu  v.  Ramkrishna  Chimnaji,  I.  L.  R.  10 
Bom.  80  ;  Lakshmappa  v.  Ramava,  12  Bom.  364  ; 
and  Oopal  Narhar  Safray  v.  Hanmant  Oaneth 
Safray,  I.  L.  R.  3  Bom.  273,  referred  to.  Ganoa 
Sahai  v.  Lekhraj  Singh     -  L  L.  B.  8  AIL  253 


7. 


Adoption  by  younger  widow 


without  consent  of  elder.  Where  a  younger 
widow  had  adopted  without  the  consent  of  the 
elder  widow  it  was  contended  that  the  right  of 
the  elder  widow,  was  merely  the  right  to  select, 
and  that  in  any  case  it  was  only  a  preferential 
right,  and  that  consequently  the  doctrine  of 
factum  valet  applied.  HeUl,  that  the  doctrine  of 
factum  valet  cannot  apply  to  the  case  of  an  adop- 
tion by  a  younger  vvidoAt,  for  it  is  plain  that,  until 
the  elder  \vidow  waives  her  preferential  right  to 
adopt,  her  right  is  exclcsive,  and  that  the  other 
widows  have  no  authority  to  adopt.  Tho  rule  of 
factum  valet  applies  in  oases  o;  adoption  only 
wh»;re  "  there  li  neither  want  of  authority  to  give  vr 
to  accept,  nor  imperative  interdiction  of  adoption." 
Padajirav  v.  Ramrav    .    I.  Ii.  B.  13  Bom.  160 

11.  TERMS  OF  ADOPriON. 

L  ' i Adoption— Agree- 

mevi  limitinq  property  to  be  taken  by  minor  adopted 
eon. —  Validity.  A  Hindu  widow,  in  pursuance  of 
authority  given  by  her  huabi-nd,  since  deceased, 
adopted  plaintiff,  a  minor.  A  registered  document 
was  executed  by  the  widow  on  the  day  of  the  adop- 
tion, wherein  the  fact  of  the  adoption  was  recited 
and  certain  terms  were  set  forth  as  to  the  manner 
in  which  the  property  of  the  deceased  adoptive 
father  should  Be  enjoyed  as  between  the  plaintiff 
and  the  widow.  By  those  terms  it  was  declared 
that,  in  the  event  of  disagreement  between  plaintiff 
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and  his  adoptive  mother,  the  property  described  in 
the  second  schedule  should  be  enjoyed  by  the  latter 
during  her  life,  and  should  be  taken  by  the  plaintiff 
after  her  death.  7he  authority,  under  which  the 
widow  adopted,  had  been  given  orally,  and  merely 
enabled  her  to  adopt  a  son,  and  made  no  reference 
to  the  manner  in  which  the  estate  of  the  deceased 
should  be  enjoyed  either  by  the  son  or  the  \vidow . 
The  effect  of  the  arrangement  was  to  vest  in  the 
widow  on  the  contingency  mentioned,  for  her  life, 
about  ^a  moiety  of  the  property  inherited  by  her 
from  her  husband.  The  terms  embodied  in  this 
agreement  were  consented  to  by  the  plaintiff's 
natural  father,  prior  to  the  adoption,  and  it  was  in 
consequence  of  such  consent  that  the  adoption  took 
place  and  the  document  was  executed.  Disagree- 
ments arose  between  plaintiff  and  the  widow,  and 
plaintiff,  still  a  minor,  sued  through  his  natural 
father  as  next  friend  to  recover  all  the  property  of 
his  deceased  adoptive  father.  Held,  tliat  the  pro- 
vision in  the  document  in  favour  ofjthe  widow  was 
binding  on  the  plaintiff  and  the  widow  was  entitled 
to  enjoy  the  propertyTin  the  second  schedule  during 
her  lifetime,  visalaksh  Amimal  v.  Sivaramien 
(1904)      .         .        .         .     I.  Ii.  B.  27  Mad,  13 


12.  ADOPTION  DURING  WIFE'S 
PREGNANJY. 


3. 


Adoption    during 


wife*s  pregaiicy.  Held,  that  tbe  fact  that  at  the 
time  of  making  an  adoption  the  wife  of  the  adopt- 
ing father  is  pregnant  docs  not  aifect  the  validity 
of  tho  adoption.  NagaJbhut'hanam  v.  Senliamina- 
gara,  I.  L.  R.  3  Mad.  180,  and  Hanmant  Ram- 
cJiaridra  v.  Bhimfjclmrya,  1.  L.  R.  12  Bom.  105, 
foUoWed.  Narayana  Reddi  v.  Vardachala  Reddi, 
(1859)  M.  S.  D.  97,  dissented  from.  Daula-i  Raw 
V.  Ram  Lal  (1907)       .        I.  L.  B.  29  All.  310 

13.  CONSIDERATION  FOR  GIVING  IN  ADOP- 
TION. 


Adoption —  Receipt  of 

consideration  by  natural  father  for  giving  in  adop- 
!  tion  dneK  not  make  the  adof/ticn  invalid.  Where  a 
boy,  being  a  fit  subject  for  adoption  in  the  Dat- 
taka  form,  is  given  and  accepted,  with  the  proper 
ceremonies  for  such  adoption,  by  persons  respec- 
tively competent  to  give  and  accept  him,  he  ac- 
quires  the  status  of  an  adopted  son.  The  receipt 
of  money  by  the  natural  father  in  consideration  of 
giving  his  son  and  the  i)ayment  of  such  by  the 
adoptive  father,  though  illegal  and  op}>osed  to 
pubhc  i*oUcy,  do  not  make  the  adoption  invaUd,  as 
the  gift  and  acceptance  of  the  boy  is  a  distinct 
transaction  clearly  separable  from  the  illegal  agree- 
ment and  payment.  Such  payment  has  not  the 
effect  of  converting  the  adoption  into  an  *  aflRUa- 
tion  by  sale,*  a  form  now  obsolete.  Manjaneer 
puthlran  is  synonymous  with  Dattaka  son.  Bha-shi 
Rahid>2t  Singh  v.  Indar  Kunioar,  I.  L.  R.  16  (^ah. 


\ 
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S56,  followed.     Mukugappa  Chetti    v.   Nagapfa 
Chetti  (1905)        .         .      I.  L.  B.  29  Mad.  161 

14  LIMITATION. 

Lbnitalion       Act    (XF 


of  1877),  Sch.  II y  Art.  119—Period  of  Umiiation 
uppUcMe  to  suits  where  factum  and  also  validity 
of  adoption  is  denied.  Suits  in  which  either 
the /acmm  or  validity  of  an  adoption  is  denied  are 
governed  by  the  pro\dsions  of  An.  119  of  Sch. 
II  to  the  Limitatioxi  Act  (XV  or  1877).  The  ob- 
servations to  the  contrary  in  Ninjawa  v.  RamappUf 
I.  L.  E.  28  Bom.  94,  and  Shivarain  v.  Kri>7inabai, 
J.  L.  E.  31  Bom.  80,  disseitei  from.  Shrinivas 
v.  Hanmant,  I.  L.  E.  21  Bom.  260,  followed  and 
applied.     Laxmana  v.  RAxMAppa  (1907) 

f  .  L.  B.  32  Bom.  7 
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4728 


1.  Restkaint  on  Alienation 

2.  Alienation  by  Son 

3.  Alienation  by  Uncle    . 

4.  Alienation  by  Father  . 

5.  Alienation  by  Mother 

6.  Alienation  by  Daughter 

7.  Alienation  by  Widow — 

(a)  Alienation      of     Income     and 

Accumulations  .         .       •  .  4729 

(6)  Alienation  for  Legal  Neces- 
sity, or  with  or  without  Con- 
sent OF  Heirs  or  Reversioners  4732 

(c)  What    constitutes    Legal    Ne- 

cessity       4756 

(d)  Setting  aside  Alienations,  and 

Waste 4764 

8.  Alienation  of  impartible  Estate  .  4773 
9.  Alienation  of  Patia  Raj     .  .  4774 

8ee  Champerty      .     4  B.  L.  B.  O.  0. 1 

9  B.  L.  B.  76 
Marsh.  303  :  2  Hay  160 

See  Declaratory  Decree,    suit    for — 
Reversioners. 

See  Hindu  Law — 

Custom — PRiMoaENiTURT5 

eC.W.iN.  879 

Endowment — Alienation       of      En- 
dowed Propekty. 

Joint  Family — Powers  of    Aliena- 
tion by  Members  ; 

Maintenance — Riuht     to     Mmnten- 
ANCE— Widow  I.  L.  E.  23  All.  86 
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Reversioners  I.  L.  B.  29  Calc.  355 

Stbidil\n — Power     to     dispose     of 
Stridhan     .      I.  L.  B.  24  All.  82 

See    Hindu   Law — ^Widow — Power     of 

Widow — Power    op    Disposition   or 

Alienation  .   I.  L.  B.  18  Bom.  534 

I.  L.  B.  19  Bom.  36 

See  Limitation  Act,   1877,  Art.  125. 

7  B.  L.  B.  131 

10  Bom.  351 

15  W.  B.  1 

I.  L.  B.  19  Aa  524 

See  Limitation  Act,  1877,  Art.  141. 

See  Onus  of  Proof — Hindu  Law  Aliena- 
tion. 

See   Sale  in   Execution  of  Decree — 
Joint  Property. 


1.  RESTRAINT  ON  ALIENATION. 


1. 


Eestraint  invalid  as  incon- 
sistent -with  Hindu  law — Restraint  by  will. 
A  restraint  on  alienation  put  by  a  testator  on  his 
descendants  was  considered  void  as  being  unknown 
to,  and  inconsistent  with,  Hindu  law.  Nitai 
Charan  Pyne  v.  Gang  a  Dasi 

4  B.  L.  B.  O.  C.  265  note 


2. 


Impartibility,     effect     of— 


Chota  Naypore  Raj,  alienation  of  portion  of.  The 
fact  that  the  Raj  of  Chota  Nagpore  is  an  impartible 
one  does  not  prevent  the  Maharaja  for  the  time 
being  from  alienating  a  portion  of  it  in  perpetuity. 

NaRAIN  KhOOTIA  v.  liOKENATH  KhOOTIA 

L  L.  B.  7  Calc.  461 :  9  C.  L.  B.  243 

3. Alienation  of  im- 
partible estate — Custoru — Succession  to  raj.  Im- 
partibility of  an  inheritance  does  not,  as  a  matter 
of  law,  render  it  inalienable.  The  owner  of  an 
estate  which  descends  as  an  impartible  inheritance 
is  not,  by  reason  of  its  im  parti  bihty,  restricted  to 
making  grants  or  gifts  enuring  only  for  his  own  life. 
The  power  of  ahenation  resting  upon  the  general 
law,  inahenability,  if  existing,  must  depend  upon 
family  custom  in  this  respect,  and  of  such  custom 
proof  is  required.  Anund  Lull  Singh  Deo  v.  Dheraj 
Guru  Nam  in  Deo,  5  Moo.  I.  A.  82,  followed.  In 
the  case  of  a  titular  raj,  of  which  the  lately  deceased 
raja  had  made  a  mokurari  pottah,  or  grant  in  per- 
petuity, of  part  of  the  zamindari  lands  thereto  be- 
longing, in  favour  of  a  younger  son,  it  was  found 
that  the  only  custom  proved  was  that  the  raj 
estate  descended  to  the  eldest  son,  to  the  exclusion 
of  the  other  sons,  and  that  there  was  no  proof  of  a 
custom  prohibiting  such  an  ahenation  as  that  made 
by  the  grant.  Held,  that  the  mokurari  gmiit  was 
not  invalidated  by  reason  of  tlie  raj  estate  h»*ing  by 
custom  impartible.  Udaya  Aditya  Deb  v.  Jadab 
Lal  Apitya  Deb           .        I.  L.  B.  8  Calc.  199 

4.    Impartible        raj 

estate — Power  to  alienate — Custom,    In  regard  to  a 
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raj  estate  in  Gorakhpur  by  custom  impartible  and 
descending  by  primogeniture,  the  family  being  in 
other  respects  governed  by  the  Mitakshara  law,  the 
present  Raja's  alienation  of  part  of  that  estate  w  as 
alleged  by  his  son  to  be  invaUd  as  against  him. 
Held^  that,  if  there  had  been  no  custom  of  partibil- 
ity,  the  Raja's  power  over  the  estate  would  have 
been  restricted  by  the  law  declared  in  Mitakshara, 
ch.  I,  s.  ],  V.  27,  and  the  gift  would  have  been  void. 
But  there  being  the  above  custom,  the  question 
was  how  far  the  general  law  was  superseded,  and 
whether  the  right  of  the  son  to  contral  the  father's 
act  in  this  respect  was  beyond  the  custom.  Held^ 
that  in  regard  to  impartible  estate  the  son's  right 
at  birth  did  not  exist  where  there  was  no  right  on 
his  part  to  ijartition  ;  also,  that  inalienability  de- 
pended on  custom  or  on  the  nature  of  the  tenure. 
In  this  case  the  evidence  did  not  estabHsh  that  by 
custom  the  estate  was  inahenablr'.  Sartaj  Kuaei 
V.  Deoeaj  Ktjari     .       .      I.  L.  R.  10  All.  272 

L.R.  15  1.  A.  51 


5. 


Custo  m — Impar. 


tihle  zaniindari — Right  of  zamindar  to  alievate — 
Suit  to  set  ande  the  alienation  of  impartible  property. 
The  holder  of  an  impartible  zamindari  governed  by 
the  law  of  primogeniture,  having  a  son  executed 
a  mining  lease  of  part  of  the  zamindari  for  a  period 
of  twenty  years,  by  which  no  benefit  was  to  accnie 
to  the  grantor  unless  mining  oiierations  \^ere  carried 
on  with  success,  and  the  commencement  of  mining 
operations  was  left  optional  with  the  lessee.  On 
the  death  of  the  grantor,  his  minor  son  and  suc- 
cessor, by  the  Collector  of  the  district  as  his  next 
friend  (authorized  in  that  behalf  by  the  Court  of 
Wards),  now  sued  the  assignee  of  the  lessee  to  have 
the  lease  set  aside.  Held^  by  Parker,  J.,  Muttu- 
SAMi  Ayyar,  J.,  and  Wilkinson,  J.,  that  the 
lease  was  not  one  which  a  managing  member  of  an 
ordinary  joint  family  governed  bj'  Mitakshara  law 
could  providently  enter  into.  Per  Muttusami 
Ayyar  and  Wilkinson,  JJ.  (reversing  the  judg- 
ment of  Parker,  ./.),  that  in  the  absence  of  evi- 
dence of  any  family  custom  rendering  the  zaniindari 
inalienable  by  the  zamindar  for  the  time  being  for 
purposes  other  than  those  warranted  by  the  Mitak> 
shara  law,  the  lease  was  not  invalid  as  against  the 
plaintiffs.  Sartaj  Kuari  v.  Deorai  Kuari,  I.  L.  R. 
10  All.  272,  discussed  and  followed.  Bekfsforb 
V.  Ramasubba         .  I.  L.  R.  13  Mad.  197 


e. 


Condition  not  to  alienate— 


Restriction  of  enjoymerd  of  estate.  Upon  a  division 
of  family  property,  the  parties  to  the  division  en- 
tered into  an  agreement  that  the  property  of  any 
one  of  the  parties  to  the  agreement  or  their  heirs 
dying,  leaving  no  issue,  should  not  be  sold  or  trans- 
ferred as  a  gift  but  should  on  his  death  be  divided 
by  the  other  shareholders.  In  a  suit  by  one  of 
the  shareholders  to  recover  the  share  to  which  the 
plaintiff  was  entitled  under  the  agreement  from  the 
defendant,  a  purchaser  from  the  son  of  the  person 
to  whom  the  property  was  allotted  upon  the  divi- 
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sion  : — Held,  that  an  estate  cannot  be  made  subject 
to  a  condition  which  is  repugnant  to  any  of  its 
ordinary  legal  incidents,  and  that  the  power  of  dis- 
position, being  a  legal  incident  of  the  estate  which 
passed  to  the  vendor,  could  not  be  taken  away  by 
the  agreement.  Venkatramanna  v.  Brammanna 
Sastrulxj         ....         4  Mad.  345 

7. ; Alienation  and 

suit  by  alienee  for  mutation  of  names.  On  the  con- 
struction of  an  ikrarnama  or  deed  of  agreement  and 
partition  of  an  ancestral  estate  among  several 
brothers : — Held^  that  the  terms  of  the  deed  were 
not  restrictive  upon  the  power  of  each  brother  to 
alienate  his  separate  share.  A,  one  of  the  brothers 
had  his  share  registered  on  the  Collector's  books  as 
owner,  and  by  deed  of  sale  conveyed  such  share  to 
his  daughter,  who  was  also  liis  heir.  The  Collector 
on  the  objection  of  one  of  A's  brothers  (who  denied 
A^8  right  to  alienate,  on  the  ground  that  it  was  an- 
cestral property),  refused  to  register  the  daughter's 
name  as  proprietor.  Held,  that  the  Collector  was 
bound  by  Bengal  Regulation  VIII  of  1800,  s.  21^ 
to  register  her  name  as  purchaser,  but  that  such 
mutation  of  name  was  to  be  without  prejudice  to 
the  question  of  the  right  of  succession.  Cowulbas 
KooNWUR  I'.'  Lal  Bahadttr  Sinoh 

0  Moo.  1.  A.  39 

2.  ALIENATION  BY  SON. 

Alienation  without  father's  con- 
sent— Mitakshara  law.  Under  the  Mitakshara 
law,  an  alienation  by  a  son  without  the  father's 
consent  is  iBvalid.  Sheo  Ruttun  Koonwar  v. 
Gour  Beharee  Bhukut        .  7  W.  K.  449 

[3.  ALIENATION  BY  UNCLE. 

— . Right   of  nephew    to  object   to 

alienation.  A  nephew  is  not  competent  by  Hindu 
law  to  object  to  any  alienation  of  ancestral  pro]ierty 
made  by  bis  uncle.  Adjoodhia  Gir  r.  Kasiiee 
GiR 4N.W.  31 

4.  ALIENATION  BY  FATHER. 

L  Alienation  w^ith  consent  o 

son — Right  of  grandson  to  object  to  alicmition.  An 
alienation  made  by  a  Hindu  with  the  consent  of 
his  son  cannot  under  the  Mitakshara  law,  be  ques- 
tioned by  the  grandson.  Buraik  Crftter  Singh 
V,  Greedharee  Singh.         .         .     9  W.  R.  337 


2. 


Grandson's    right      to    set 


aside  alienation — Suit  by  grandson^",  sons  of  a 
son  adopted  in  kritrima  form  to  set  aside  alienation. 
Where  the  son  of  a  certain  person,  who  had  been 
adopted  as  a  kritrima  son,  sought  to  set  aside  cer- 
tain aUenationsof  self-acquired  property  which  the 
adoptive  father  had  made,  on  the  double  ground 
that  as  grandsons  they  had  an  interest  in  that  pro- 
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perty,  and  that  the  ahenationa  were  for  improper 
purposes  : — Held,  that,  as  the  alienations  were 
proved  to  be  for  legitimate  purposes,  and  the  re- 
lations established  by  the  kritrima  form  of  adop- 
tion were  confined  to  the  contracting  father  and 
did  not  extend  beyond  them  on  either  side,  the 
plaintiffs  in  this  case  had  no  right  to  set  aside  the 
alienations  which  the  adoptive  father  of  their 
father  had  made.  Juswant  Singh  v.  Doolee 
Chund 25  W.  R.  255 

3.  — Self-acquired        property— 

Miihila  law — Separate  acquisitions'  According  to 
Mithila  law,  the  owner  of  self -acquired  property 
has  full  power  of  disposition  over  it.  Bishen  Per- 
KASH  Narain  Singh  v.  Bawa  Misser 

12  B.  Ii.  R.  P.  C.  430  :  20  W.  R.  137 


4. 


Power  of  a  father 


of  a  joint  family  to  alienate — Self-acquired  immove- 
ables— Mitakshara  Law.  A  father,  being  a  member 
of  an  undivided  family  subject  to  the  Mitakshara, 
can  exercise  full  power  of  disposition  at  his  own 
discretion  over  immoveables  which  he  has  himself 
acquired,  as  distinguished  from  ancestral  property. 
Balwant  Singh  v.  Ramkishore 

I.  L.  R.  20  All.  267 
Ij.  R.  25  I.  A.  54 

Rao  Balwant  Singh  v.  Ramkishore 

2  C.  W.  N.  273 


5. 


Ancestral         'pro- 


perty— Ontcaste,  right  of.  There  is  a  distinction 
between  ancestral  and  self-acquired  property  under 
the  Mitakshara  law  with  regard  to  the  right  of  a 
father  to  dispose  of  it.  The  fact  of  his  being  an 
outcaste  would  not  prevent  him  from  exercising  his 
rights  over  the  property  to  the  same  extent  as  he 
might  otherwise  have  done.  Ojoodhya  Pershad 
Singh  v.  Ramsarun      .         .         .6  W.  R.  77 


e. 


Ancestral       pro- 


perty. A,  a  Hindu,  sued  By  the  widow  of  C,  claim- 
ing to  be  entitled  with  others  as  heirs  of  C  under 
the  Mitakshara  law  to  certain  property.  The  suit 
was  compromised  on  the  terms,  as  to  one  portion 
of  the  property,  that  it  was  to  be  retained  by  B  for 
life,  and  after  her  death  to  be  divided  according  to 
specified  shares  between  A  and  the  other  claimants. 
After  B*s  death,  ^4  obtained  possession  of  his  share 
under  the  deed  of  compromise.  A  alienated  the 
property,  and  during  his  lifetime  his  sons  sued  to 
set  aside  the  alienation  on  the  ground  that  it  was 
ancestral  property  Held,  that  ^  took  the  property 
absolutely,  and  not  as  ancestral  projerty. 
Mahabib  Roweb  v.  Jubha  Singh 

8  B.  L.  R.  38  :  16  W.  R.  221 


7. 


Non-existence,    of 


son  ai  date  of  acquisition.  Suit  to  recover  a  share 
of  the  property  of  the  plaintiff's  maternal  grand- 
father. The  facts  found  were  as  follows  :  Plaintiff's 
mother  and  1st  defendant's  m.other  were  sisters, 
daughters  of  one  31,  who  having  no  male  issue 
selected,  in  pursuance  of    a  special  custom,  the  lat 
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defendant's  father  as  a  son-in-law,  who  should  take 
his  property  as  if  a  son.  On  the  death  of  M,  the 
1st  defendant's  father  entered  into  possession  of 
the  property,  and  afterwards,  during  the  minority 
of  his  son  (1st  defendant),  associated  \vith  himself 
the  plaintiff  on  promise  of  a  share.  In  accordance 
with  this  agreement,  the  plaintiff  joined  the  1st 
defendant's  family  and  continued  for  many  years 
aiding  in  the  management  and  improvement  of  the 
property,  until,  a  short  time  before  the  present 
suit  was  brought,  the  1st  defendant  turned  the 
plaintiff  out  of  doors  and  refused  to  give  him  the 
promised  share.  Upon  these  facts : — Held  per 
Hollo  WAY  and  Innes,  J  J.,  that  the  1st  defend- 
ant's father  was  what  is  called  in  English  law  a 
purchaser  and  had  all  the  powers  of  disposition 
existent  over  self-acquired  property ;  that  also 
there  was  a  complete  adoption  or  ratification  of 
the  father's  contract  by  1st  defendant  and  that 
he  ought  to  be  held  to  it.  Per  Innes,  J. — That 
the  right  of  1st  defendant's  father  to  dispose  of 
property  self-acquired  might  depend  upon  whether 
1st  defendant  was  or  was  not  in  being  at  the  date 
of  the  acquisition.  Challa  Pari  Reddi  v.  Challa 
KoTi  Reddi  alias  Kotappa  .  .     7  Mad.  25 


8. 


Property  inherited  by  father 


collaterally — Power  of  son  to  prevent  alienation. 
In  execution  of  a  decree  against  A,  a  Hindu  living 
under  the  Mitakshara  law,  his  right,  title,  and  in- 
terest in  a  certain  property,  part  of  which  he  had 
acquired  as  heir  to  his  nephew  and  cousin,  was  sold. 
A  suit  brought  by  A'-f  sons  to  obtain  possession  of 
their  share  of  the  property,  on  the  ground  that  the 
debt  for  which  the  sale  was  held  had  not  been  in- 
curred under  a  legal  necessity,  was  dismissed  so 
far  as  it  related  to  the  part  of  the  property  which  A 
had  inherited  collaterally.  According  to  the 
Mitakshara,  a  son  cannot  prevent  alienation  by  his 
father  of  property  which  the  latter  has  inherited 
collaterally.  The  restriction  upon  the  father's 
power  of  alienation  only  applies  to  the  grandfather's 
property.  Nund  Coomar  Lall  v.  Razeeooddeen 
HossEiN       .      10  B.  L.  R.  183  :  18  W.  R.  477 

LoocHUN  Singh  v.  Nemdharee  Singh 

20  W.  R.  170 


9. 


Right  of  father  in  undivided 


Mitakshara  family.  The  father  in  an  undivid- 
ed family  under  the  Mitakshara  law  hsis  no 
interest  in  the  ancestral  property  which  can  form 
the  subject  of  a  sale  beyond  his  separated  share  of 
the  proceeds  having  merely  a  life  interest  in  a 
common  property  which  he  can  neither  give  away 
nor  sell.  Bhyro  Pershad  v.  Basisto  Narain 
Pandey 16  W.  R.  31 


10. 


Alienation  by  man  without 


issue — Power  of  the  unborn  son  to  contest  alien- 
ation svbfiequently.  Held,  that  alienation  of  pro- 
perty made  by  a  Hindu,  who  at  the  time  of  such 
alienation  has  no  issue  living,  cannot  be  contested 
by  a  son  who  at  the  time  of  alienation  was  neither 

7i 
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born   nor   begotten.     Madho    Singh   v.    Hurmat 

Ally 3  Agra  432 

Jado  Singh  v.  Ranee  .      5  N.  "W.  113 


11. 


Ancestral  property — Neces- 


sity— Effecting  release  from  prison.  Ancestral  pro- 
perty may  be  sold  by  a  father  to  effect  his  release 
from  prison.  Duleep  Singh  v.  Sreekishoon  Pan- 
DEY 4  N.  W.  83 


12. 


-Right  of  son  to  set 


aside  sale  of  ancestral  property  made  for  his  father's 
debts.  M,  a  Hindu  who  had,  on  the  death  of  his 
brother  <S,  succeeded  as  exclusive  proprietor  to  cer- 
tain immoveable  property  which  had  descended  to 
him  and  8  on  the  death  of  their  father,  and  had 
been  held  jointly  by  them,  mortgaged  the  pro- 
perty as  security  for  the  repayment  of  moneys 
advanced  to  him  by  S  R.  The  debt  was  not  con- 
tracted by  M  for  an  immoral  purpose.  S  R  ob- 
tained a  decree  on  the  bond  hypothecating  the 
property,  and  in  good  faith  brought  the  property 
to  sale  in  execution  of  the  decree  and  became 
the  hond  fide  purchaser.  Held,  that  a  son 
born  to  M  after  the  mortgage-debt  was  incurred 
Avas  not  entitled  to  come  in  and  set  aside  all  done 
under  the  decree  and  execution,  and  recover  back 
a  moiety  of  the  estate.  Salig  Ram  v.  Lulta 
Pbrshad e  N.  W.  329 


13. 


Illegitimate    son 


— Assignment  for  maintenance.  Since  by  the  Hindu 
law  the  illegitimate  son  of  a  person  belonging  to 
one  of  the  "  twice- born  "  classes  is  entitled  to  main  - 
tenance,  an  assignment  to  him  by  his  father,  having 
no  legitimate  son  then  born,  of  a  part  of  his  ances- 
tral estate,  being  in  performance  of  a  legal  obliga- 
tion, is  on  a  different  footing  from  a  voluntary 
alienation  to  a  stranger,  and  is  valid  under  the  law 
of  the  Mitakshara.  Qucere :  Whether  under  the 
Mitakshara  law  a  father  who  has  no  child  born  to 
him  is  competent,  without  legal  necessitj',  to  alien- 
ate the  whole  or  any  part  of  the  ancestral  estate, 
or  whether  the  rights  of  unborn  children  are  so 
preserved  as  to  render  such  an  alienation  unlaAvful. 
Parichat  v.  Zalim  Singh   I.  L.  R.  3  Calc.  214 

L.  B.  4  L  A.  159 

14.  Power    of  father 

ever  ancestral  land — Gift  to  daughters.  A  Hindu 
during  the  infancy  of  his  son,  conveyed  certain 
immoveable  ancestral  property  to  his  wife  and  mar- 
ried daughters  by  way  of  gift.  After  his  death, 
the  son  sued  by  his  next  friend  to  have  these 
alienations  set  aside  and  to  recover  the  property. 
Hdd,  that  the  alienations  should  be  set  aside  al- 
together.    Rayakkal  v.  Subbanna 

I.  L.  R.  16  Mad.  84 


15. 


Alienation  before  birth  of 


son — Mitakshara  laiv.  Certain  property,  which 
had  been  mortgaged  by  a  Hindu  governed  by  Mitak- 
shara law  while  yet  childless,  was  subsequently, 
after  the  birth  of  a  son,  sold  in  execution  of  a  decree 
obtained  on  the  mortgage  after  the  birth,  in  a  suit 
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to  which  the  son  was  not  made  a  party.  Held,  that 
the  son  could  not  disturb  the  possession  of  the  exe- 
cution-purchaser. Held,  also,  distinguishing  the 
case  of  Luchman  Dass  v.  Gridhur  Chowdhry,  I.  L.  R. 
5  Cede.  855,  that  in  the  suit  upon  the  mortgage  the 
son  was  not  a  necessary  party.  Doollee  Chand 
V.  WOOMA  SUNKUR  PURSHAD        .      7  C.  L.  R.  439 

16.  Right  acquired  by   son  in 

ancestral  property  on  birth — Mitakshara  law 
— Inheritance  of  share  in  village — Interest  of  son 
acquired  on  birth.  A  mouzah,  of  which  the  pro- 
prietary right  formerly  belonged  to  one  zamindar 
the  ancestor  of  the  plaintiff,  was  sold,  whilst  in  the 
possession  of  the  generation  succeeding  him,  for 
arrears  of  revenue,  and  became  the  property  of  the 
Government  by  purchase.  The  Government  before 
the  birth  of  the  plaintiff,  restored  it  in  four  equal 
shares  to  the  famUy  of  the  old  proprietors,  then  con- 
sisting of  four  members,  one  being  the  plaintiff's 
father,  who  thus  obtained  possession  of  a  five-biswas 
share.  Held,  that  whatever  interest  the  plaintiff  as 
son  might  have  under  the  Mitakshara  law' in  an- 
cestral property,  it  could  not  be  said  that  at  the 
time  of  his  birth  there  was  any  proportionate  share 
in  the  mouzah  in  which  he  could  by  birth  acquire 
an  interest,  except  this  five-biswas  share.  In  this 
suit  the  plaintiff  sought  to  have  set  aside,  so  far  as 
it  affected  him,  a  decree,  to  which  his  father  had 
consented,  declaring  his  father's  right  to  a  five- 
biswas  share  only.  Held,  that,  even  supposing 
that  the  father  (who  was  living)  might  have  some 
right  in  him  to  procure  an  Alteration  of  the  grant, 
such  a  right  was  not  one  in  which  a  son  would  by 
his  birth  acquire  an  interest.  Ujaoar  Singh  v. 
PiTAM  Singh-.  .         .     I.  L.  R.  4  AIL  120 

L.  R.  8I.A.  190 

17.  Right  acquired  by  unborn 

son — RigJU  to  ancestral  property  not  defeated  by 
will  of  father.  According  to  the  Hindu  law  which 
obtains  in  the  Madras  Presidency,  the  right  of  a  son 
in  the  womb  to  ancestral  property  cannot  bo  de- 
feated by  a  w  ill  or  gift.  Qucere  :  Whether  this  rule 
would  govern  the  case  of  an  alienation  for  value. 
MiNAKsm  V.  Vibappa       .      I.  L.  R.  8  Mad.  89 


18. 


Under  Hindu  law. 


a  son  conceived  is  equal  to  a  son  born  ;  accordingly, 
an  alienation  by  a  Hindu  to  a  bond  fide  pm-chaser 
for  value  is  liable  to  be  set  aside  by  a  son,  who  was 
in  his  mother's  womb  at  the  time  of  the  alienation, 
to  the  extent  of  his  share.  Sabapathi  v.  Soma- 
suNDARAM       .         .         .     I.  L.  R.  16  Mad.  76 


19. 


Right  of  son    whose   share 


is  unaffected — Purchaser's  equity  for  refund  of 
purchase  money.  There  is  no  equity  in  favour  of 
the  purchaser  of  property  belonging  to  a  Hindu 
family  entitling  him  to  a  refund  of  purchase  money 
paid  in  respect  of  a  share  afterwards  held  to  have 
belonged  to  a  son  and  to  be  unaffected  by  the  sale. 
The  words  "  on  payment "  occurring  in  the  last 
sentence  of  the  judgment  in  Sabapathi  v.  Soma- 
sundaram,    I.  L.  R.  16  Mad.  76,  do  not  appear  in 
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the  original  judgment,  and  are  due  to  a  printer's 
«rror.  Vieabhadba  Gowdu  v.  Gubuvenkata 
€harlu         .         .         .     I.  Ii.  R.  22  Mad.  312 

20.  Alienation    without    con- 

€ent  of  children — Mithila  law.  Under  the 
Mithila  law,  the  father  of  a  Hindu  family  cannot 
give  a  mokurari  lease  of  land  at  a  nominal  rent  as  a 
reward  for  faithful  service,  when  his  children  being 
infants  do  not  consent  to  such  grant.     Pratab- 

liTARAYAN   DaS   V.    COUBT    OF   WaRDS 

3  B.  L.  B.  A.  C.  21 
11  W.  R.  343 

21. Ijegal    necessity — Ancestral 

property — Mitakshara  law.  To  justify  an  aliena- 
tion of  ancestral  property,  a  legal  necessity  for  the 
sale  must  be  strictly  proved  to  have  existed,  and 
such  necessity  cannot  be  inferred  from  the  habits 
and  general  character  of  a  vendor.  MittraJit 
Singh  v.  Raghubunsi  Singh     8  B.  3J.  "R,  Ap.  5 

NOWBUTTON   KOEB  V.    GOUBEE   DUTT   SiNGH 

6  W.  R.  193 


22. 


Alienation       by 


father  when  binding  on  son — Burden  of  proof.  The 
father  of  an  undivided  Hindu  family  has  no  power 
to  alienate  the  son's  co-parcenary  share  in  land  in 
the  absence  of  any  debt.  One  claiming  merely  as 
the  father's  vendee  must  therefore  give  evidence 
that  the  alienation  was  made  for  some  purpose 
which  would  bind  the  son,  or  that  it  was  made  with 
his  consent.     CmNNAYYA  v.  Pebumal 

I.  L.  R.  13  Mad.  51 


23. 


Mortgage — Loan 


at  time  of  mortgage — Whether  tnortgage  binding  on 
the  property  of  the  mortgagor's  undivided  son.  In 
order  to  justify  a  sale  or  a  mortgage  by  a  father 
so  as  to  bind  his  son's  share  of  the  property,  there 
must  be  in  fact  an  antecedent  debt,  i.e.,  a  debt  prior 
to  the  mortgage  or  sale.  Where  there  was  only  a 
loan  made  at  the  time  of  the  mortgage,  the  mort- 
gage was  held  not  to  bind  the  son.  Sami  Aiyangar 
V.  Ponnammal      .         .       I.  L.  R.  21  Mad.  28 


24 


Alienation    pro- 


portionate to  the  necessity.  The  rule  that  only  so 
much  of  the  property  should  be  sold  as  will  meet 
the  necessity  does  not  apply  to  cases  where  the 
excess  is  small  or  where  the  money  really  required 
cannot  otherwise  be  raised.  Luchmeedhue  Singh 
V.  EzBAL  Ali         .         .         .  8  W.  R.  75 


25. 


Mitakshara  law 


— Bight  of  son  to  prevent  or  set  aside  alienation  by 
father.  According  to  the  Mitakshara  law  a  son 
has  an  equal  right  with  his  father  in  ancestral  pro- 
perty. He  can  compel  the  father  to  divide  the 
property  during  his  lifetime,  and  any  alienation 
by  the  father  made  after  the  birth  of  the  son,  with- 
out the  consent  of  the  son,  unless  for  a  purpose 
justified  by  the  Hindu  law  as  a  legal  necessity,  will 
not  bind  the  son.  If  the  father,  during  the  minority 
of  the  son,  alienated  any  property  in  fraud  of  his 


HINDU  LAW— ALIENATION— con<<;. 

4.  ALIENATION  BY  FATRER^-^ontd. 

creditors,  such  fraud  would  not  bind  the  eon,  who 
was  neither  a  pai'ty  nor  was  privy  to  such  fraud. 
Beer  Kishore  Suhye  Singh  v.  Hur  Bullub 
Narain  Sing      .         .         .        .     7  W.  R.  502 


26. 


Suit  for  declara- 


tion of  future  right  to  a  share  in  joint  property.  A 
member  of  an  undivided  Hindu  family  living  under 
the  Mitakshara  law  in  his  father's  lifetime  brought 
a  suit  for  declaration  of  his  future  right  to  one- 
sixth  share  in  a  portion  of  the  immoveable  property 
of  the  family,  and  to  set  aside  an  alienation  of  it  by 
his  father,  as  having  been  made  without  legal 
necessity.  Held,  that  no  such  suit  was  maintain- 
able.    Raol  Gorain  v.  Teza  Gorain 

4  B.  L.  R.  Ap.  90 

27.  — Consent  of  son — 

Property  not  partible  among  members  of  joint  family 
— Custom.  Where,  in  a  part  of  the  country  the 
general  law  of  which  is  the  Mitakshara,  a  custom 
exists  with  regard  to  ancestral  immoveable  pro- 
perty that  it  is  not  partible  among  the  members  of 
the  joint  family,  but  descends  from  the  father  to  his 
eldest  son,  the  father  cannot  alienate  such  property 
without  the  concurrence  of  his  son,  unless  such 
alienation  is  justified  by  family  necessity.  Ram 
Narain  Singh  v,  Pertitm  Singh  11  B.  L.  R.  397 

20  W.  R.  189 

28.  Family   distress 


— Pious  purposes — Mitakshara  law.  According  to 
the  Mitakshara  law,  a  father  is  not  incompetent  to 
sell  immoveable  property  acquired  by  himself. 
Landed  property  acquired  by  a  grandfather,  and 
distributed  by  him  amongst  his  sons,  does  not  by 
such  gift  become  the  self-acquired  property  of  the 
sons,  so  as  to  enable  them  to  dispose  of  it  by  gift  or 
sale  without  the  consent  and  to  the  prejudice  of  the 
grandson.  The  sale  by  a  father  of  ancestral  im- 
moveable property,  without  the  concurrence  of  his 
sons,  is  not  necessarily  void,  though  it  may  be 
avoided,  unless  the  purchaser  can  show  that  it  was 
made,  during  a  season  of  distress,  for  the  sake  of 
the  family  or  for  pious  purposes.  In  the  absence  of 
evidence  to  the  contrary,  it  must  be  assumed  that 
the  price  received  by  the  father  became  a  part  of 
the  assets  of  the  joint  family  ;  and  therefore,  if  the 
son  seeks  the  aid  of  the  Court  to  set  aside  the  pur- 
chase, he  must  do  equity  and  offer  to  repay  the 
purchase-money,  unless  he  can  show  that  no  part 
of  such  purchase-money  or  the  produce  of  it  has 
ever  come  to  his  hands.  Muddtjn  Gopal  Thakoor 
V.  Ram  Buksh  Pandey      .       .     6  W.  R.  71,  74 


29. 


Alienation 


w^ithout     con- 
suit   to   recover 


sent  of  son — Ratification.  In 
possession  of  certain  ancestral  fields,  sold  during 
the  absence  of  the  defendant,  who  was  united  in 
interest,  by  his  father,  to  the  plaintiff  in  considera- 
tion of  money  advanced  by  her  out  of  her  stridhan 
for  the  purpose  of  building  the  family  house  of  which 
the  defendant  possessed  himself  after  his  father's 
death:— HeW,  that   the    defendant,    by   retaining 
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possession  of  the  house,  ratified  the  act  of  his  father 
and  elected  to  take  the  house  in  lieu  of  the  ances- 
tral fields,  the  sale  of  which  was  declared  to  be  valid 
and  possession  thereof  given  to  the  plaintiff. 
Gangabai  v.  Vamanaji  Datar     .       2  Bom.  301 


30. 


Power  of   son  to  control 


father's  alienation  of  property  liable  to  ob- 
struction— Bight  of  son  at  birth.  A  son  cannot 
control  his  father's  act  in  respect  of  a  property  the 
succession  to  which  is  liable  to  obstruction.  It  is 
only  in  respect  of  property  not  subject  to  obstruc- 
tion that  the  wealth  of  a  father  and  grandfather 
becomes  the  property  of  his  sons  or  grandsons  by 
virtue  of  birth.     Jawahir  Singh  v.  Guyan  Singh 

3  Agra  78 


31. 


Gift    by    father    of   joint 


family  of  share  of  ancestral  estate,  move- 
able and  immoveable,  A  Hindu  father,  while 
unseparated  from  his  son,  has  no  power,  except  for 
purposes  warranted  by  special  texts,  to  alienate  to 
a  stranger  his  undivided  share  in  the  ancestral 
estate,  moveable  or  immoveable.     Baba  v.  Timma 

I.  L.  B.  7  Mad.  357 


32. 


Power  of  son  to  set  aside 


alienation — Sale  of  ancestral  property — Judgment- 
debt — Evidence  of  necessity.  The  sale  of  a  joint 
ancestral  estate  for  the  discharge  of  a  judgment- 
debt  incurred  by  a  father  for  moneys  bo^^o^\'ed  by 
him,  which  are  not  shown  to  have  been  borrowed 
for  or  applied  to  improper  purposes,  is  not  impeach- 
able or  voidable  by  his  sons.  A  judgment-debt  is 
a  primd  facie  proof  of  necessity.  Bho\vna  v.  Roop 
KiSHOEE 5  N.  W.  89 


33. 


Ancestral      pro- 


perty— Mitakshare  law.  T  8,  &  Hindu,  who  with 
his  son  J  N  formed  a  joint  Hindu  family,  subject  to 
the  Mitakshara law,  executed  in  favour  of  Da,  bond, 
whereby  he  professed  to  pledge  a  share  of  certain 
family  property  as  security  for  the  repayment  of 
money  advanced  to  him  by  D.  Default  being  made 
in  payment  of  the  loan  when  due,  D  brought  a  suit 
on  the  bond  against  T  S,  and  obtained  a  decree  for 
the  amount  secured  thereby,  in  execution  of  which 
decree  he  attached  and  caused  to  be  sold  the  right, 
title,  and  interest  of  T  /S  in  certain  other  family 
property  not  covered  by  the  bond,  and  himself  be- 
came the  purchaser  thereof,  and  took  exclusive 
possession  of  the  property.  In  a  suit  brought  by 
./  A'  against  T  S  and  D  to  recover  possession  of  the 
propert}'  purchased  by  D  on  the  ground  that  no 
legal  necessity  existed  for  the  loan  : — Held,  that  T  S 
had  no  individual  right  to  any  portion  of  the  pro- 
perty which  he  could  pass  to  a  third  person,  and 
therefore  J  N  was  entitled  to  have  the  alienation 
set  aside  and  to  recover  possession  of  the  propert}'. 
There  being  nothing  amounting  to  any  voluntary 
representation  by  T  S  oi  his  having  any  right  or 
interest  in  the  property,  or  any  representation  of 
fact  made  by  T  S  in  order  to  induce  D  to  advance 
the  money,  and  nothing  to  shoM-  that  there  was  no 
other  property  out  of  which  the  decree  could  be 
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satisfied,  no  equity  arose  between  T  S  and  D  sucb 
as  entitled  the  latter  to  call  on  T  /S  to  divide  the 
property  with  his  son,  so  as  to  make  the  share  of 
T  S  available  by  D  to  the  extent  of  the  loan.  Jug  • 
DEEP  Narain  Singh  v.  Deendial 

12  B.  L.  R.  100  :  20  W.  R.  174 

s.c.  on  appeal. 

I.  L.  R.  3  Calc.  198  : 1  C.  L.  R.  49 
L.  R.  4  I.  A.  247 

SooMRUN  Thakoor  V.  Chunder  Mun  Misser 

3  C.  L.  R.  282 


34. 


Power  of    father 


to  alienate  ancestral  property.  Fj  during  the 
minority  of  his  son  R,  sold,  in  order  to  raise  money 
for  immoral  purposes,  the  ancestral  property  of  th& 
family.  The  purchaser  acted  in  good  faith  and  gave 
value  for  such  property.  Held,  by  the  majority 
of  the  Full  Bench  (Spankie,  J.,  and  Old  field,  J.), 
in  a  suit  by  R  against  the  purchaser  and  F  to 
recover  such  property  and  to  have  such  sale  set 
aside  as  invalid  under  Hindu  law,  that  such  sale 
was  not  valid  even  to  the  extent  of  F^s  share,  and 
that  R  was  entitled  to  recover  such  property  as 
joint  family  property.  Held,  per  Pearson,  J.^  that 
R  could  not  recover  such  property,  and  that  the 
purchaser,  having  acted  in  good  faith,  took  by  the 
sale  F'a  share  in  such  property,  and  might  have 
such  share  ascertained  by  partition.  Chamaili 
KuAB  V.  Ram  Prasad      .     I.  L.  R.  2  All.  267 


35. 


Power  of  father 


to  alienate  ancestral  proi)erty.  J),  in  pursuance  of 
a  promise  to  give  his  daughter  a  dowry,  about 
two  years  after  her  marriage,  made  a  gift  of  joint 
ancestral  property  to  G,  her  father-in-law.  P,  D*8- 
son,  sued  his  father  and  G  to  have  the  gift  set  aside 
as  invaUd  under  Hindu  law.  Held,  that  the  gift 
not  having  been  made  with  the  plaintiff's  consent 
and  not  being  for  any  purpose  allowed  by  Hindu 
law,  was  invaUd,  and  that  the  plaintiff  was  entitled 
to  have  it  set  aside  not  to  the  extent  only  of  his 
own  share  in  such  property,  but  altogether.  Ganoa 
Bisueshar  v.  Pirtui  Pal      .  I.  L.  R.  2  All.  636- 


36. 


MitaksJiara  law 


— Alienations  for  joint  debts — Wa^te.  Under  the 
Mitakshara  law,  according  to  which  the  father  and 
son  are  joint  owners  of  the  ancestral  estate,  the 
son*s  pov^er  to  prevent  alienations  by  the  father 
extends  only  to  acts  of  waste,  and  not  to  ahenations 
for  the  payment  of  joint  family  debts  and  for  tiie 
maintenance  of  the  family.  Bisambhitr  Naik  v. 
Sudasheeb  Mahapaitur       .         .     1  W.  R.  96^ 


37. 


Liability  of  son  for  father'a 


debt — Decree  against  father — Execvtion  sale — iS'07i*tf 
iiUerest  when  not  affected  by  such  sale — Hindu  law. 
When  ancestral  property  is  sold  in  execution  of  a 
decree  against  a  Hindu  father,  there  are  only  two 
cases  in  which  the  son*s  interests  do  not  pass  under 
the  sale — firsty  when  they  are  not  sold  ;  second,  when 
the  debt  is  not  binding  upon  the  sons  by  reason^ 
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of  its  having   been    contracted    for    an    illegal  or 
immoral  purpose.     Joharmai.  v.  Eknath 

I.  L.  B.  24  Bom.  343 


38. 


Necessity —  Minor 


sons — Debt  contracted  to  enable  father  to  earn  a 
maintenance.  I'he  expression  "family  necessity,'* 
justifying  the  sale  of  ancestral  property,  must 
be  construed  reasonably,  and  the  head  of  the 
family  and  those  dealing  with  him  must  be  sup- 
ported in  transactions  which,  though  in  themselves 
diminishing  the  estate,  yet  prevent  or  tend  to  pre- 
vent still  greater  losses.  A  reasonable  latitude 
must  be  allowed  for  the  exercise  of  a  manager's 
judgment,  especially  in  the  case  of  a  father,  though 
this  must  not  be  extended  so  far  as  to  free  the 
persons  dealing  with  him  from  the  need  of  all  pre- 
cautions where  a  minor  son  has  an  interest  in  the 
property.  The  fact  that  a  mortgage  or  a  bond,  to 
pay  off  which  ancestral  property  is  sold,  had  some 
time  to  run  is  not  a  sufficient  reason  to  disprove  an 
otherwise  apparent  family  necessity.  The  Hindu 
law  recognizes  a  debt  contracted  by  the  father  of  a 
family  to  enable  him  to  earn  a  maintenance  as  one 
contracted  under  pressure  of  a  family  necessitJ^ 
^AEAJi  Mahadaji  v.  Krishnaji  Devji 

I.  L.  R.  2  Bom.  666 


39. 


Impartible 


rzamindari — Self-acquired  property — Zamindari  in- 
herited from  maternal  grandfather.  The  course 
of  decisions  in  the  Madras  Presidency  from  1818 
has  been  to  recognize  equal  ownership  by  the  son 
in  the  grandfather's  estate,  though  it  may  not  be 
divided  between  the  father  and  the  son,  and  to 
uphold  the  father's  alienation  only  to  the  extent  of 
his  share.  Semble  :  The  decision  in  Gridharee  LaU*s 
case,  14  B.  L.  R.  187,  was  not  intended  to  vary  the 
courses  of  decisions  in  this  presidenc5\  Semhle : 
The  doctrine  of  the  pious  duty  of  the  son  to  pay  his 
father's  debts  does  not  ajjply  in  the  case  of  an  im- 
partible zamindari,  where  the  son  is  not  able  to 
protect  his  interest  as  in  the  case  of  ordinary  pro- 
perty by  electing  a  division.  Muttayan  Chetti 
V.  Zamindar  of  Sivagiri  .  I.  L.  R.  3  Mad.  370 

.  But  held  on  appeal  to  the  Privy  Council  which 
reversed  the  decision  of  the  High  Court,  that  the 
estate  which  a  son  takes  by  heritage  from  his  father 
constitutes  assets  by  descent  for  the  payment  of  his 
father's  debt  not  incurred  for  any  immoral  or  vicious 
purpose.  This  estate  may  be  attached  and  sold  in 
execution  of  a  decree  upon  such  a  debt,  and  that  it  is 
an  impartible  zamindari  does  not  alter  the  case. 
The  principle  that  the  ancestral  property,  in  which 
the  son  acquires  an  interest  by  birth,  is  liable  for  the 
father's  debt,  unless  within  the  above  exception 
holds  good  by  the  Mtakshara  law  as  administered 
in  Madras  as  well  as  in  Bombay  and  Bengal.  Ori- 
dhari  Lall  v.  Kantoo  Lall,  14  B.  L.  R.  187  :  L.  R. 
1  I.  A.  321,  referred  to  and  followed.  Part  of  an 
impartible  zamindari  inherited  from  a  maternal 
grandfather  was  hypothecated  by  the  zamindar  as 
jficcurity  for  a  debt  not  within  the  above  exception. 
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Held,  that  all  the  right,  title,  and  interest  which  had 
come  to  his  son  by  heritage  from  the  indebted 
zamindar,  as  \\  ell  in  the  hypothecated  part  as  in  the 
rest  of  the  zamindari,  were  liable,  so  far  as  they  had 
not  been  administered  in  payment  of  the  father's 
debt,  to  be  attached  and  sold  in  execution  of  a 
decree  against  the  father  based  on  his  admission 
of  the  debt.  A  zamindari  inherited  from  a  mater- 
nal grandfather  is  not  "  self -acquired  "  property. 
Qvcvre  :  Whether  the  zamindar,  having  inherited 
from  his  maternal  grandfather,  was  under  the  same 
restriction,  in  reference  to  alienation  as  against 
the  son,  as  he  would  have  been  if  the  property 
had  come  through  the  male  line.  Muttayan 
Chetti  v.  Sangli  Vira  Pandia  CniNNATAMmAR 

I.  L.  R.  6  Mad.  1 
L.  R.  9  I.  A.  128  :  12  C.  L.  R.  169 
40.  Ancestral  pro- 
perty— So7h^s  share — Rights  of  co-parceners — Pur- 
chaser,  right  of.  Under  the  lau  of  the  Mitakshara 
each  son  upon  his  birth  takes  a  share  equal  to  that 
of  his  father  in  ancestral  immoveable  estate,  and  can 
compel  his  father  to  make  partition  of  such  estate. 
The  rights  of  the  co-parceners  in  a  joint  Hindu 
family  consisting  of  a  father  and  his  sons  do  not 
differ  from  those  of  the  co-parceners  in  a  hke  family 
consisting  of  undivided  brethren,  except  in  so  far  as 
the  sons  are  affected  by  the  obligation  of  the  Hindu 
law  to  pay  their  father's  debts,  and  by  the  fact  that 
he  is  naturally  the  manager  of  the  joint  family 
estate.  It  is  settled  law  in  the  Madras  Presidency 
that  one  co-parcener  may  dispose  of  ancestral  un- 
divided estate  to  the  extent  of  his  own  share,  even 
by  private  conveyance,  whether  for  value  or  by 
gift.  In  the  Bombay  Presidency,  unauthorized 
alienations,  vohmtarily  made  by  one  co-parcener 
are  good,  even  for  his  own  share  only  when  made 
for  value.  In  Bengal,  the  law  which  prevails  in  the 
other  Presidencies  as  to  alienation  by  private  deed 
has  not  yet  been  adopted,  but  it  is  now  settled  that 
the  purchaser  of  undivided  property,  sold  in  execu- 
tion of  a  decree  during  the  life  of  the  debtor  for  his 
separate  debt,  acquires  the  debtor's  interest  in  such 
property,  with  the  power  of  ascertaining  and 
realizing  it  by  partition.  Under  the  Hindu  law 
subject  to  certain  limited  exceptions,  the  whole  of 
the  undivided  estate  of  a  joint  family  is  liable  in  the 
hands  of  sons  for  the  debts  of  their  father.  Accord- 
ingly, where  ancestral  property  has  passed  out  cf 
the  family  either  under  a  conveyance  executed  by 
the  father  in  consideration  of  an  antecedent  debt, 
or  in  order  to  raise  money  to  pay  off  an  antecedent 
debt,  or  under  a  sale  in  execution  of  a  decree  for 
the  father's  debt,  his  sons,  by  reason  of  their  duty 
to  pay  their  father's  debts,  cannot  recover  that 
property,  unless  they  show  that  the  debts  were  of  a 
kind  for  which  they  would  not  have  been  liable 
and  that  the  purchasers  had  notice  to  that  effect, 
and  a  purchaser  at  an  execution-sale,  being  a 
stranger  to  the  suit  without  such  notice  is  not 
bound  to  make  enquiry  beyond  what  appears  on 
the  surface  of  the  proceedings.     In  a  suit  by  the 
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members  of  an  undivided  Hindu  family  governed 
by  the  law  of  the  Mitakshara  to  set  aside  a  sale  of 
joint  ancestral  property  which  had  been  sold  in 
execution  of  a  decree  obtained  against  their  deceased 
father,  on  the  ground  that  the  debt  was  not  one  for 
which  such  propertj'  could  be  made  liable,  it  ap- 
peared that  prior  to  the  sale  the  plaintiffs  had  pre- 
ferred a  claim  of  objection  thereto  on  the  same 
grounds,  and  that  the  Court  of  execution  had 
declined  to  adjudicate  the  claim,  and  had  directed 
the  sale  to  proceed,  referring  the  claimants  to  a 
regular  suit.  Heldf  that  the  purchasers  at  the 
execution-sale  must  be  taken  to  have  had  notice, 
actual  or  constructive,  of  the  objections  made  to 
the  sale  by  the  plaintiffs,  and  of  the  order  passed 
thereon  by  the  Court,  and  to  have  purchased  with 
knowledge  of  the  plaintiff's  claim,  and  subject  to 
the  result  of  their  suit.  Held,  also,  that,  the  pro- 
perty ha\ing  been  attached  for  the  debt  of  a  co- 
sharer  during  his  lifetime,  the  sale  was  good  for  his 
share,  but  that,  as  it  appeared  on  the  evidence  in 
the  suit  that  the  debt  was  one  for  which  according 
to  Hindu  law,  the  other  co-sharers  could  not  be 
made  liable,  the  sale  was  not  good  for  their  shares. 
SiTEAJ  BuNSi  KoER  V.  Sheo  Persad  Singh 

I.  L.  K.  5  Calc.  148 

4  C.  L.  R  226 

L.Il.eLA.88 

41,   — Alienatio7i        of 

joint  undivided  family  property  by  father — Rights  of 
sons.  Z,  a  member  of  a  joint  Hindu  family  con- 
sisting of  himself  and  his  sons,  in  January  1800,  in 
order  to  raise  money  to  pay  off  familj'  debts  and  for 
family  nece/3sities,  conveyed  a  two-anna  shaie  out 
of  an  eight-anna  share  of  a  village  belonging  to  the 
family  to  B,  who  sued  him  on  such  conveyance  for 
possession  of  the  two-anna  share,  and  obtained  a 
decree  and  possession  of  such  share.  In  June  1879 
the  sons,  and  the  grandson  of  Z  sued  B  to  recover 
such  share.  Held,  with  reference  to  the  ruling  of 
the  Privy  Council  in  Surai  Bunsi  Koer  v.  Shco 
Persad  Sxngh,  I.  L.  R.  5  Calc.  148,  that  the  suit 
was  not  maintainable,  Darsf  Pandey  r,  Bikar- 
MAJiT  Lal       .         .        .        I.  L.  R.  3  All.  125 


42. 


Minor 


sons- 


Adult  sons — Necessity  for  alienation.  A,  the  father 
and  managing  member  of  a  Hindu  family  subject  to 
IMitakshara  law,  executed  bonds  mortgaging  a  por- 
tion of  the  ancestral  estate  to  the  father  of  the  de- 
fendants. At  the  date  of  the  mortgages  A  had  living 
a  wife  and  two  sons,  one  of  whom  was  alleged  to  be 
an  adult  and  the  other  a  minor.  The  mortgagee 
instituted  suits  on  the  bonds,  making  A  only  a  de- 
fendant, and  in  execution  of  decrees  obtained  by 
him  in  those  suits,  four  portions  of  ancestral  pro- 
perty were  attached  and  sold  by  the  Court,  the 
sale-certificates  being  of  the  right,  "title,  and  interest 
of  the  judgment-debtor,  and  were  purchased  by 
the  mortgagee,  who  got  possession  of  the  whole 
sixteen  annas  of  the  four  portions  of  ancestral 
estate  sold.     In  a  suit  by  the  widow  and  the  two 
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sons  of  A  to  recover  their  shares  in  the  property 
from  the  representatives  of  the  mortgagee  : — Held, 
that,  as  A  alone  executed  the  mortgages  and  was 
alone  made  a  defendant  in  the  suits  on  the  bond, 
the  sale  in  execution  as  against  the  minor  could 
pass  the  entire  sixteen  annas  of  the  estate  only  in 
the  event  of  the  defendants  proving  that  sufficient 
necessity  existed  for  incurring  the  debt ;  if  no  neces- 
sity was  proved,  only  the  right,  title,  and  interest 
of  A  passed  by  the  sale,  although  the  loans  might 
have  been  applied  by  him  to  immoral  purposes, 
and  the  sons  might,  if  properh*  proceeded  against, 
have  been  bound  to  pav^  .4*5  debt.  As  against  the 
adult  son,  only  the  right,  title,  and  interest  of  A 
would  pass  unless  necessity  were  shown.  Qucere  : 
Whether,  even  if  necessity  were  proved,  the  interests 
of  adult  members  of  the  family  could  be  affected 
without  their  consent.  ^Miere,  upon  a  sale  under  a 
decree  obtained  upon  a  mortgage-bond  against  the 
father  of  a  Mitakshara  family,  property  other  than 
that  included  within  the  mortgage-bond  is  sold, 
such  sale  only  jmsses  the  right,  title,  and  interest  of 
the  father.  The  piinciples  laid  down  in  the  cases 
of  Gridharee  Lall  v.  Kardoo  Lall,  14  B.  L.  R.  187  ; 
Suraj  Bunsilcoer  v.  Sheo  Pcrshad  Singh,  I.  L.  R. 
5  Calc.  148  ;  and  Deend^al  Lall  v.  Jugdeep  Narain 
Singh,  I.  L.  R.  3  Calc.  198,  enunciated  and  dis- 
cussed. PuRSiD  Narain  Singh  v.  Hoxoomana 
Sahay      .  L  L.  R.  5  Calc.  845  :  5  C.  L.  B.  576 


4a 


Joint  Hindu 


family — Joint  family  property — Joint  fatnily  debt — 
Execution  of  decree  against  father — Rights  of  sons, 
R,  a  Hindu  father,  gave  certain  persons  a  bond  in 
which  he  hypothecated  the  joint  undivided  pro- 
perty of  his  family.  Such  persons  obtained  a  de- 
cree against  R  on  such  bond,  in  the  execution  of 
which  "  such  rights  and  interests  onl}'^  as  R  had  as  a 
Hindu  father  in  a  joint  undivided  family  "  were  put 
up  for  sale.  Held,  that,  although  R  might  have  as 
a  Hindu  father  a  power  of  dealing  with  the  interests 
of  his  sons,  that  circumstance  would  not  make  such 
interest  his  own,  so  as  to  pass  them  by  a  sale  which 
affected  his  own  interests  only,  and  the  auction- 
purchasers  could  be  held  only  to  have  purchased  his 
interests.     Nanhak  Joti  v.  Jatmanoal  Chaubey    ' 

I.  L.  R.  3  All,  294 


44. 


Joint    Hindu 


family — Joint  family  debt — Sale,  of  joint  family  pro- 
perty in  exec\ition  of  decree.  AVhen  a  member  of  a 
joint  Hindu  family  is  sued  for  a  family  debt,  it 
may  be  assumed  that  he  is  sued  for  the  same  as  the 
representative  of  the  family ;  and  when  the  decree 
in  such  a  suit  is  substantially  one  in  res|iect  of  the 
family  debt  and  against  the  representative  of  the 
family,  such  decree  may  properly  be  exetmted 
against  the  family  i>roperty.  Held,  therefore 
(Straight,  ./.,  dissenting),  where  the  father  of  a 
joint  Hindu  famil3%  as  ^he  representative  of  the 
family,  borrowed  money  for  famil}'  purposes, 
hypothecating  family  pro],)erty  for  the  repay- 
ment of   such  money,  and  in   a    suit   to    recover 
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such  money  by  the  sale  of  such  property  and 
other  family  property  a  decree  was  made  against 
him,  directing  the  sale  of  the  hypothecated  pro- 
perty and  such  other  property,  and  such  proper- 
ties were  sold  in  execution  of  such  decree,  that, 
having  regard  to  these  facts,  it  was  reasonable 
to  hold  that  the  father  was  sued  as  the  represen- 
tative of  the  family,  and  such  decree  was  made 
against  him  in  that  capacity,  and  was  so  exe- 
cuted against  him,  and  consequently  his  sons 
were  not  entitled  to  recover  their  legal  shares  of 
such  properties  from  the  auction-purchaser.  Bis- 
sessur  Lall  Sahoo  v.  Lurhinessor  Singh,  L.  R.  6  1.  A. 
233,  followed.  Deendyal  Lai  v.  Jugdeep  Narain 
Singh,  I.  L.  B.  3  Oak.  198,  distinguished.  Per 
Stkaight,  J. — ^That  the  father  alone  having  been  a 
party  to  such  suit,  and  the  sons  not  having  been 
parties  thereto  either  personally  or  by  a  formally 
constituted  representative,  and  such  decree  being 
against  the  father  alone,  the  rights  and  interest  of 
the  sons  in  the  family  properties  were  not  affected 
by  the  sale  of  such  properties  in  execution  of  such 
decree,  and  the  sons  were  entitled  to  recover  their 
legal  shares  of  such  properties  from  the  auction 
purchaser.  Deendyal  Lai  v.  Jugdeep  Narain  Singh, 
followed.     Ram  Naeain  T.al  v.  Bhaava?sI  Prasad 

I.  L.  B.  3  AIL  443 
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family — Debts  contracted    by  father  as  manager  of 
family  business — Sale  of  ancestral    property  in  exe- 
cution of  decree    against   father — Son^s  share.     iV,  a 
member  of  a  joint  Hindu  family,  consisting  of  him- 
self, his  wife,  and  his  minor  son,  L,  managed  the 
joint  family  business,  which  was  carried  on  under 
the  style  of  "  Atma  Ram   Anokhe  Lai."     As  mana- 
ger of  such  business,  he  contracted  certain  debts, 
for  which  he  was  sued  as  the  "  proprietor  "  of  the 
firm  of  "  Atma  Ram  Anokhe  Lai,"  and  for  which 
decrees  were  passed  against  him  in  execution  of 
which  ancestral  property  of  the  family  was  sold. 
//,  his  minor  son,  sued  to  have  such  sale  set  aside 
and  to  recover  his  share  of  such    property  on  the 
ground  that  such  decrees  had  been  passed  against 
his  father  personally  and  only  his  interests  in  such 
property  passed  by  such  sale.     Held,  that,  looking 
at  the  capacity  in  which  N  was  sued  and  the  nature 
of  the  debts  for  which  such  decrees  were  given,  such 
decrees  must  be  taken  to  have  been  passed  against 
N  as  the  managing  head  of  the  family,  and  L  was 
therefore  not  entitled  to  recover  his  share  of  such 
property.     Phul  Chand  v.  Lachmi  Chats'd 

I.  L.  K.  4  A 11.  486 


46. 


Mitakshara  law 


— Ancestral  property — Sale  of  joint  family  pro- 
perty— Debts  legally  contracted  by  father — Sale  in 
execution  of  decree.  There  is  no  foundation  either 
in  the  Mitakshara  law  itself  or  in  any  decisions 
passed  by  the  Judicial  Committee  for  the  broad 
proposition  that  in  all  cases  under  a  sale  in  execu- 
tion of  a  money-decree  against  the  father  in  a  joint 
family,  consisting  of  a  father    and  sons,    whether 
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adults  or  minors,  nothing  but  the  father's  share 
passes.  The  result  of  an  examination  of  the  lead- 
ing cases  on  the  subject  is,  that  in  each  such  case 
the  question  as  to  what  was  sold  in  execution  must 
be  first  determined  (the  mere  circumstance  that  a 
decree  was  obtained  against  the  father  alone  is  not 
conclusive  upon  the  point) ;  and  it  should  further 
be  enquired  whether  the  father  was  sued  in  his 
representative  capacity  or  not,  and  if  not  so  used, 
then  whether  the  sons  are  entitled  to  set  aside  the 
sale  qua  their  shares.  The  decision  of  the  Privy 
Council  in  Deen  Dyal  Lall  v.  Jugdeep  Narain  Singh, 
I.  L.  B.  3  CaU.  198,  in  no  way  conflicts  with  the 
principle  laid  down  in  the  case  of  Muddun  Thal'oor 
V.  Kantoo  Lall,  14  B.  L.  B.  187,  Umpica  Prosad 
Tewary  v.  Ram  Sahay  Lall 

I.  L.  R.  8  Calc.  898  :  10  C.L.  R.  505 


47. 


Ancestral      pro- 


perty— Father  and  son — Bight  of  father  to  alienate 
for  debts — Insolvency  of  father  — Vesting  order — In- 
solvent Act,  11  tk  12  Vict.,  s.  7.     Death  of  insolvent — 
Subsequent  sale  hy  Official  Assignee — Title  of  pvr- 
chamr — Bights   of   soy\.     A   father   and    son    were 
possessed  of  immoveable  ancestral  property  consist- 
ing  of   certain  houses.     The  father,  becoming  in- 
solvent, took  the  benefit  of    the    Insolvent  Act 
and  the  usual  vesting  order,  under  s.  7  of  the  In- 
solvent Act,  II  &  12  Vict.  c.  21,    was    thereupon 
made.     Shortly  afterwards    the  father  died,   and 
soon  after  his  death  the  Official  Assignee  sold  the 
houses  in  question  to  the  defendant  in  order  to 
raise  money  to  \)a.y  off  the  deceased  insolvent'? 
debts.     The  son  now  brought  a  suit  to  recover  the 
whole  or  a  portion  of  the  said  houses,  cont-esting  the 
right  of  the  Official  Assignee  to  convey  any  interest 
or  at  least  his  interest  in  the  said  houses,  to  the 
purchaser.     Held,  that  the  sale   was  valid  and  con- 
veyed to  the  purchaser  the  int-erest  of  the  plaintiff 
as  well  as  that  of  his  deceased  father.     Under  the 
Mitakshara  law,  a  father  has  the  right  to  dispose  ol 
his  son's  interest  in  ancestral  immoveable  estate  for 
the  payment  of  his  own  debts  not  contracted  for 
immoral  purposes  ;  and  a  vesting  order  made  under 
s.  7  of  the  Insolvent  Act  vests  that  right  in  the 
Official  Assignee,  who  can  therefore  give  a  good  and 
complete  title  to  such  ancestral  immoveable  estate 
to  a  purchaser.     The  death  of  the  insolvent  had  no 
effect  on  the  proceedings  in  his  insolvency  or  on  the 
power    of    the    Official    Assignee.     The    ancestral 
estate  previously  vested  in  the   Official  Assignee 
was  not  therefore  divested  from  him,  and  vested  in 
the  son  by  right  of  survivorship.     Senile  :    In  the 
event  of  the  father's  estate  producing  a  surplus 
over  and  above  the  amount  required  to  satisfy  his 
debts,  such  surplus  might  be    made  available  to 
answer  the  claims  of  the  son  in  respect  of  his  in- 
terest in  ancestral  immoveable  property  sold  in  the 
reaUzation   of   the   father's   estate.     Fakibchand 
Motichand  v.  Motiohand  Hurruckchand 

I.  L.  B.  7  Bom.  438 


48. 


Mithila     law — 


Son^s  interest  in  ancestral  estate.     Ancestral  pro- 
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perty  which  descends  to  a  father  under  the  Mithila 
law  IS  not  exempted  from  liability  to  pay  his  debts 
because  a  son  is  born  to  him.  Such  exemption  can 
only  be  pleaded  when  the  nature  of  the  debts  incur- 
red" by  the  father  is  such  as  would  free  the  son  from 
the  usual  obligation  of  discharging  his  father's  debts 
out  of  the  ancestral  estate.  A  decree  properly 
obtained  against  the  father  can  be  executed  by  sale 
of  such  ancestral  estate,  and  the  interests  of  the 
sons  as  well  as  of  the  father  will  be  bound  by 
it.  A  purchaser  at  such  sale  is  not  bound  to  en- 
quire into  the  circumstances  under  which  the 
decree  was  made.  Gikdhaeee  Lall  v.  KIantoo 
Lall  ;  MuDDUN  Thakoor  v.  Kantoo  Lall 

14  B.  li.  R.  187 
22  W.  R.  56  :  L.  R.  1 1.  A.  321 

Reversing    the    decision    of  the  High  Court  in 
Kantoo  Lall  v.  Girdharee  Lall  9  W.  R.  469 

AnOORAGEE  KoOER  v.    BnUGOBUTTY  KOOEE  ; 

Sham  Soonder  Kooer  v.  Jumna  Kooer 

25  W.  R.  148 

Ram  Sahoy    Singh    v.  Mohabeer  Pershad  ; 
Kesho  Lall  v.  Mohabeer  Pershad 

25  W.  R.  185 

Mtjnbasi  Kooer  v.  Nowruttun  Kooer 

8  C.  li.  R.  428 


49. 


Sottas  interest  in 


the  ancestral  estate.  The  interest  which  a  son  by 
birth  acquiries  in  the  ancestral  estate  of  his  father 
under  the  Mitakshara  law  does  not  entitle  him  to 
claim  exemption  from  all  debts  contractetl  by  the 
father  subsequent  to  his  birth.  Such  exemption 
can  only  be  claimed  when  the  debts  are  of  an  illegal 
nature,  or  have  been  contracted  for  immoral  pur- 
poses. An  alienation  made  by  the  father  by  way  of 
mortgage  or  sale  for  the  discharge  of  a  debt  for 
which  the  property  would  be  ultimately  liable  falls 
within  the  meaning  of  the  unavoidable  transactions 
epoken  of  in  para«.  28  and  29,  8.  1,  Ch.  I  of  the 
Mitakshara.  Muddun  Gopal  Lall  v.  Gowrun- 
butty  ;  Girdhari  Lall  Sahoo  v.  Gowrunbutty  ; 
PoosuN  Lall  Sahoo  v.  Gowrunbutty 

15  B.  li.  R.  264  :  23  W.  R.  365 


50. 


Suit  on   fromi-s- 


51. 


Nature  of  debU. 


In  a  suit  to  set  aside  a  sale  of  ancestral  property 
in  which  it  was  contended,  firstly,  that  the  deot  in 
satisfaction  of  which  the  «ale  had  taken  place  Avas 
contracted  for  an  immoral  purpose  ;  secondly,  that 
a  debt  might  be  immoral  either  in  respect  of  the 
object  for  which  it  was  contracted  or  in  respect  of 
the  means  by  which  the  money  was  obtained  ;  and. 


HINDU  LAW— AlilENATION— cow/d. 

4.  ALIENATION  BY  FATHER— cowW. 

thirdly,  that  in  any  case  the  judgment-debtor  could 
only  sell  his  own  half  interest  and  not  the  half 
interest  which  his  son  had  in  the  property : — Held, 
that,  as  the  debt  represented  liabilities  which  the 
judgment-debtor  had  incurred  in  making  bond  fide 
for  his  employer  a  contract  which  that  employer 
had  repudiated,  it  was  properly  binding  on  his  son  : 
and  that  the  son's  inchoate  interest  in  the  pro- 
perty, which  would  ripen  on  the  father's  death, 
was  not  a  separate  half  interest  in  the  estate,  the 
father's  whole  interest  in  which  had  passed  in  the 
sale.     Wajid  Hossein  v.  Nankoo  Singh 

25  W.  R.  311 

52.   Right  of  son    to 

set  aside  alienation — Immorality.  Following  a 
ruling  of  the  Privy  Council,  Gridharee  Lall  v. 
Kantoo  Lall,  14  B.  L.  E.  187,  it  was  held  that  a 
bond  fide  purchaser,  for  valuable  consideration,  of 
ancestral  property  sold  in  execution  of  a  decree 
is  not  bound  to  go  fiu-ther  back  than  to  see 
that  there  was  a  decree,  and  that  the  property 
was  liable  to  satisfy  the  decree.  Where  this  is 
done,  the  heirs  of  the  deceased  judgment-debtor 
are  not  entitled  to  come  in  and  set  aside  the 
proceedings  and  recover  the  property.  A  son's 
freedom  from  obligation  to  discharge  his  father's 
debt  has  respect  to  the  nature  of  the  debt  and 
not  to  the  nature  of  the  property,  whether 
ancestral  or  acquired.  If  the  debt  of  the  father 
had  been  contracted  for  any  immoral  purpose, 
the  eon  might  not  be  under  any  pious  obliga  - 
tion  to  pay  it.  Attending  nautches,  and  occasion- 
ally givmg  nautches  at  one's  own  expense,  cannot 
be  considered  .immorality  absolving  from  such  ob- 
ligation.    BuDREE  Lall  v.  Kantee  Lall 

23  W.  R.  260 


sory  note  given  by  father  for  family  purposes.  Per 
Innes,  J. — Semble  :  A  suit  on  a  promissory  note 
made  by  a  Hindu  father  would  lie  against  sons  joined 
in  the  suit  with  the  father  as  defendants  on  an 
allegation  that  the  debt  was  incurred  for  proper 
family  purposes.  Ramasami  Mudaliar  v.  Sellat- 
ammal         .         .         .        I.  Ij.  R.  4  Mad.  375 


68.  - 


—    Mitakshara   law 

— Son's  interest  in  ancestral  estate — Burden  of  proof. 
In  a  suit  by  a  son  to  set  aside  an  alienation  of  pro- 
perty made  by  his  father  during  the  son's  minority, 
it  was  shown  that  the  property  in  suit  originally 
belonged  to  the  plaintiff's  grandfather,  who  came 
to  a  partition  of  his  property  with  his  brother ;  and, 
that,  on  the  death  ot  the  plaintiff's  grandfather,  his 
two  sons,  the  father  and  uncle  of  the  plaintiff, 
divided  the  estate  between  them,  the  property  in 
suit  falling  to  the  share  of  the  plaintiff's  father.  It 
was  sought  to  set  aside  the  alienation  on  the  ground 
that  there  was  no  legal  necessity  for  effecting  it. 
The  suit  was  brought  seven  or  eight  years  after  the 
plaintiff  attained  his  majority.  Hdd,  that,  notwith- 
standing the  partition  by  the  plaintiff's  father,  the 
property  Tsas  ancestral  property  in  which  the  plaint- 
iff at  his  birth  acquired  an  interest.  Hda,  also, 
reversing  the  decision  of  the  Courts  below,  that  the 
question  to  be  tried  in  the  suit  was,  according  to  the 
decision  of  the  Privy  Council  in  Qridlmree  LaU  v. 
Kantoo  LaU,  14  B.  L.  R.  187,  not  whether  there 
was  any  legal  necessity  for  the  alienation,  but 
whether  the  debt  of  the  father,  in  satisfaction  of 
which  the  alienation  was  made,  was  incurred  for  an 
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immoral  purpose,  and  that,  under  the  circum- 
stances, the  onus  was  on  the  plaintiff  to  show  that 
it  was.  Queer e  :  Is  a  son  bound  to  discharge  debts 
of  the  father  which  are  illegal,  though  not  im- 
moral. Adurmoni  Deyi  v.  Chowdhry  Sib  Nabain 
KuR  .        .         .        .   I.  Ii.  K.  3  Calc.  1 


54. 


Sale  in  execution 


■of  personal  decree,  of  decree  to  enforce  mortgage 
against  father — Son's  right  to  set  aside  sale.  R,  the 
father  of  an  undivided  Hindu  family,  borrowed 
R700  from  P  in  1867,  and  executed  a  mortgage - 
bond  hypothecating  family  property  to  secure  the 
debt.  In  suit  No.  198  of  1876  P  recovered  judg- 
ment against  R  for  R  1,229  and  costs,  and  the  lands 
mortgaged  were  declared  by  the  decree  to  be  liable 
for  the  debt.  In  1876  the  plaintiff,  one  of  R's  sons, 
brought  a  partition  suit  (No.  622)  against  his  father 
to  obtain  his  share  of  the  family  property,  P  in- 
tervened, and  was  made  a  party.  In  1877  P  took 
out  execution  of  his  decree,  and  the  mortgaged 
property  was  brought  to  sale  and  purchased  by  P 
for  R  1,200,  and  a  sale  certificate  was  issued  under 
g.  259  of  Act  VIII  of  1859,  declaring  the  sale  of  the 
right,  title,  and  interest  of  the  judgment-debtor  in 
the  property  mentioned  therein  confirmed.  In  suit 
No.  622  it  Avas  not  alleged  by  the  plaintiff  that  the 
debt  was  contracted  by  his  father  for  purposes  which 
would  excuse  a  son  from  his  obligation  to  pay  it, 
but  the  amount  which  remained  due  on  the  bond 
of  1867  was  disputed  and  not  determined  by  the 
Munsif  who  held  that  P  only  acquired  by  his  pur- 
chase the  father's  share  in  the  land  under  the  au- 
thority of  Deendyal  LalVs  Case,  I.  L.  R.  3  Calc.  198 , 
or  by  the  Subordinate  Judge,  who  held,  on  the 
authority  of  Girdharee  LalVs  Case,  14  B.  L.  R.  187, 
that  the  plaintiff's  claim  against  P  was  invalid, 
considering  the  decree  against  the  father  sufficient 
evidence  of  the  debt.  R  also  borrowed  R450  from 
A,  and  in  1872  executed  a  mortgage-bond  hypo- 
thecating other  family  lands  to  him  as  security.  In 
1876  A  brought  a  suit  (No.  35)  against  R  to  recover 
the  amount  due  on  the  bond  from  R  personally  and 
by  sale  of  the  mortgaged  land,  and  in  1877  the 
mortgaged  lands  were  sold  in  execution  of  the 
decree  and  a  certificate  issued,  in  the  same  form  as 
in  P's  suit,  to  ^.  A  also  intervened  in  the  parti- 
tion suit,  and  was  made  a  party.  The  amount  due 
by  i?  to  A,  secured  by  the  mortgage,  was  not  dis- 
puted nor  was  it  alleged  that  the  debt  was  contracted 
for  immoral  purposes.  The  lower  Courts  decided 
the  plaintiff's  claim  against  A  in  the  same  way  as 
his  claim  against  P.  Held  (Innes  and  Muttusami 
Ayyar,  J  J.,  dissenting),  that  the  decision  of  the 
Privy  Council  in  the  case  of  Girdharee  Lall  v.  Kantoo 
Lall,  14  B.  L.  R.  187,  is  binding  on  and  must  be 
•followed  by  the  Courts  in  this  Presidency,  and  that 
the  liability  of  a  son  to  discharge  his  father's  debts 
is  commensurate  with  the  whole  interest  the  son 
takes  in  the  ancestral  as  well  as  in  the  self-acquired 
property  of  his  father.  Held,  also,  that  it  was  neces- 
sary to  determine  whether  the  amount  alleged  by  P 
remained  due  on  the  bond  of  1876,  because,  if  it 
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was  established  by  the  plaintiff  that  the  debt  was 
substantially  less  than  it  was  asserted  to  be,  the 
plaintiff  might  have  a  claim  to  equitable  relief,  in- 
asmuch as  the  decree-holder  brought  the  land  to 
sale  after  the  institution  of  the  partition  suit.  Held, 
lastly,  that  if  the  sale  to  A  was  made  in  execution 
of  so  much  of  the  decree  as  was  purely  personal, 
the  plaintiff's  claim  was  properly  dismissed  as 
against^,  but  if  the  sale  was  made  in  execution  of 
the  order  for  the  enforcement  of  the  mortgage,  it 
could  not  bind  the  plaintiff,  inasmuch  as  it  was  the 
duty  of  the  mortgagee  to  maike  plaintiff  a  party  to 
suit  No.  35  and  afford  him  an  opportunity  of  re- 
demption, but  that,  if  the  sale  was  set  aside,  the 
plaintiff  could  not  claim  to  be  placed  in  a  better 
position  than  he  would  have  occupied  had  the  sale 
not  taken  place,  and  that,  as  his  interest  was  bound 
by  the  mortgage,  he  would  hold  that  interest  sub- 
ject to  a  proportionate  part  of  the  mortgage-debt. 
Per  Turner,  C.J. — The  obfigation  under  the  ancient 
Hindu  law  of  the  son  and  grandson  to  discharge  the 
debt  of  the  father  and  grandfather  has  been  pre- 
served, while  the  power  of  the  father  to  deal  with 
ancestral  immoveable  property  has  been  curtailed. 
A  personal  obligation  arising  from  the  tihal  relation 
and  independent  of  assets  exists  as  well  as  an  obli- 
gation attaching  to  the  heritage  in  the  hands  of 
lineal  descendants  of  the  debtor.  The  question  as 
to  the  extent  of  the  son's  liabiHtyis  not  one  of  con- 
tract, but  the  duty  is  an  incident  of  inheritance. 
Assets  available  for  the  payment  of  a  father's  debts 
mean  and  include  the  whole  estate  in  which  the  son 
by  birth  acquired  rights.  The  validity  of  an 
alienation  to  a  purchaser  for  consideration  in 
Bombay,  as  in  Madras,  did  not  originate  in  any 
local  usage,  but  in  an  exceptional  doctrine  estab- 
lished by  modern  jurisprudence.  The  duty  of  the 
son  is  incidental  to  the  heritage  and  subsists  from 
the  inception  of  the  son's  interest  therein.  As  a 
father  can  make  a  valid  alienation  of  ancestral 
property  so  as  to  bind  the  son's  interest,  the  law 
will  execute  the  father's  power  for  the  benefit  of 
creditors.  There  are  substantial  differences  be- 
tween a  sale  in  execution  for  a  money  decree  and 
a  sale  under  a  decree  ordering  a  sale  to  enforce  a 
mortgage.  In  the  former  case  the  Court  proposes 
to  sell  whatever  interest  in  the  property  would, 
under  any  circumstances,  be  available  to  creditors 
at  the  date  of  the  attachment ;  in  the  latter  case 
whatever  interest  the  mortgagor  was,  under  any  cir- 
cumstances, competent  to  create  and  intended  to 
create  at  the  time  of  the  mortgage.  Although  a  son's 
interest  may  pass  by  a  sale  in  execution  of  a  decree 
in  a  suit  to  which  he  was  no  party,  yet  the  son  is  not 
concluded  by  the  decree.  It  is  competent  to  him  to 
contest  the  sale  in  subsequent  proceedings  on  any 
grounds  which  had  he  been  a  party,  he  might  have 
advanced  to  protect  his  interest.  Per  Innes,  J. — 
The  question  of  the  extent  of  the  liabiUty  of  the  son 
is  a  question  of  contract  and  not  a  question  of  succes- 
sion, and  to  be  determined  not  by  Hindu  law,  but  by 
the  statute  law  or  the  law  of  equity  and  good  con- 
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science.  Since  1837  the  decisions  in  Madras  have 
determined  that  the  liabiUty  of  the  son  exists  only 
to  the  extent  he  may  have  taken  assets.  According 
to  the  Mitakshara,  the  son  has  property  by  birth  in 
the  estate  of  his  grandfather,  and  since  1813  the 
right  to  aUenate  his  share  without  the  consent  of 
his  co-parceners  has  been  established.  The  father 
connot  leave  assets  in  the  property  of  his  son.  The 
share  of  the  father  in  ancestral  estate  does  not  accrue 
to  the  son  by  survivorship  instead  of  becoming 
available  as  assets,  because  of  the  rule  of  Hindu 
law  which  requires  the  taker  of  wealth,  whether 
by  survivorship  or  inheritance,  to  discharge  the 
debts.  The  decision  in  Girdharee  LalVs  Case  cannot 
alter  the  law  as  to  rights  in  property  so  as  to  make 
the  son's  interest  the  father's  estate.  Until  the 
decision  in  Girdharee  LalVs  case,  the  son's  freedom 
from  Uability  to  paj'  the  father's  personal  debt  in 
the  father's  lifetime  was  universally  supposed  to 
exist,  and  that  decision  ought  not  to  be  followed  in 
the  Madras  Presidency  so  far  as  it  lays  upon  the  son 
the  duty  of  discharging  his  father's  debt  in  his  life- 
time, or  so  far  as  it  Umits  the  son's  right  to  question 
charges  made  by  the  father  upon  the  familj'  pro- 
perty to  the  case  of  debts  immorally  contracted. 
The  rules  laid  down  in  Saravana  Tevan  v.  Muttayi 
Ammal,  6  Mad.  371,  should  be  followed,  and  when 
a  decree  is  against  the  father  for  his  separate  debts, 
the  purchaser  of  ancestral  property  under  the  decree 
takes  at  most  only  the  share  or  interest  to  which 
the  father  was  entitled  at  the  date  at  which  the 
charge  was  created.  Per  Mutfusami  Ayyar,  J. — 
The  power  of  a  Hindu  father  to  sell  ancestral  lands 
is  limited.  The  rights  of  co-]iarceners  in  an  un- 
divided Hindu  family  governed  by  the  Mitakshara, 
which  consists  of  a  father  and  sons,  do  not  differ 
from  those  of  co-parceners  in  a  family  which  con- 
sists of  undivided  brothers,  except  so  far  as  they 
are  affected  by  the  peculiar  obhgation  which  the 
Hindu  law  imposes  on  sons  of  pajnng  their  father's 
debts.  The  son's  duty  to  pay  his  father's  debts  is 
according  to  the  ancient  text,  a  legal  obligation 
because  it  was  enforced  compulsorily  by  Hindu  kings 
through  their  Judges,  who  exercised  an  ecclesiasti- 
cal as  well  as  a  secular  jurisdiction.  Since  1837  in 
this  Presidency  it  has  been  considered  that,  when 
no  assets  were  inherited,  the  question  of  the  son's 
liability  for  the  father's  debts  was  one  of  contract 
and  governed,  under  Madras  Regulation  III  of  1802, 
not  by  Hindu  law,  but  by  the  rule  of  equity  and 
good  conscience.  There  is  no  case  decided  in  the 
Madras  Presidency  before  Girdharee  LaWs  Case  in 
which  the  son's  obligation  was  not  treated  as  a  mere 
moral  duty.  But,  granting  that  the  judgment 
may  be  enforced  as  a  legal  obligation,  it  would  be  a 
good  defence  under  the  ancient  Hindu  law  for  the 
son  to  plead  that  the  obhgation  could  not  arise  in 
his  father's  Ufetime  to  pay  a  debt  contracted  by  the 
father  for  his  own  purposes.  The  de«.'ision  in 
Girdharee  LalVs  Coj^e  ought  not  to  be  followed  in 
this  Presidency — (i)  because  of  the  peculiar  view 
which  has  prevailed,  as  to  the  nature  of  the  pious 
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obligation,  for  more  than  forty  years ;  (ii)  because 
of  the  doctrine  of  ahenability  of  undivided  interest 
which  has  been  generally  recognized  as  a  matter  of 
equity  for  more  than  sixty  years,  and  as  a  matter 
of  right  for  upwards  of  twenty  years  ;  (iii)  because 
the  son's  right  of  interdiction  and  power  to  defraud 
creditors,  provided  by  the  Mitakshara,  have  been 
taken  away  by  recognizing  that  an  undivided  in- 
terest is  on  the  footing  of  the  co-parcerner's  sepa- 
rate property  for  the  purpose  of  satisfying  his  obli- 
gations; (iv)  because  it  is  desirable  to  wait  for  an 
authoritative  ruling  by  the  Privy  Council  in  a 
Madras  case  before  unsettling  the  law.  In  the  pro- 
cedure followed  in  suits  brought  against  a  Hindu 
father  by  his  creditors,  there  is  nothing  special  to 
w  arrant  a  fictitious  extension  of  the  parties.  There 
is  no  legal  basis  for  any  distinction  between  a  decree 
in  which  there  is  a  direction  for  the  sale  of  mort- 
gaged property  and  a  simple  money  decree.  The 
interest  that  passes  by  a  Court  sale  must  be  deter- 
mined with  reference  to  the  decree  that  led  to  it,, 
and  cannot  be  determined  by  a  future  inquiry  as  to 
the  character  of  the  debt.  The  son's  interest  does 
not  pass  by  reason  of  the  direction  for  the  sale  of 
the  mortgaged  proi)erty.  Per  Kernan,  J. — A  sale 
or  mortgage  by  a  father  alone  of  ancestral  prr.perty 
after  the  birth  of  a  son,  for  the  purpose  of  raising 
money,  not  for  family  necessity  or  benefit,  but  to 
pay  a  debt  incurred  by  the  father,  not  for  immoral 
consideration,  binds  the  son  and  his  interest  at 
birth,  and  from  this  it  necessarily  follows  that  the 
obligation  of  the  son  arises  and  may  be  made 
effectual  against  the  son  in  the  hfetime  of  the  father. 
Per  KiNDERSLEY,  J. — The  oblieation  of  the  son  to 
pay  his  father's  debt  is  a  part  of  the  law  of  inherit- 
ance, not  of  contract.  According  to  the  tnie  doc- 
trine of  the  Hindu  law,  the  obhgation  of  the  son 
to  pay  his  father's  debt  does  not  arise  until  the 
father's  death.  It  is  the  duty  of  the  father  to  pay 
his  own  separate  debts,  but  the  decision  in  Girdharee 
LalVs  Case  goes  further,  and  rules  that  even  in  the 
undivided  father's  hfetime,  when  there  has  been  a 
decree  against  the  father  for  debts  which  were 
neither  immoral  nor  illegal,  and  ancestral  immov- 
able projicrty  has  been  sold  in  execution  of  such 
decree  or  under  pressure  of  such  execution,  the  son 
cannot  recover  against  a  hond  fide  purchaser  for 
value.  The  decision  in  Girdharee  Lall  v.  Kantoo 
Lall  should  not  be  carried  beyond  the  circumstances 
upon  which  the  decision  was  passe<l.  Ponnappa 
PiLLAi  t'.  Pappuvayyangar  .    I.  Ii.  R.  4  Mad.  1 


55. 


Alienation    for 


family  purposes — Sale  in  execution  of  decree  against 
father — Suit  by  son  to  set  aside  sale.  When  a  mort- 
gage-debt has  been  contracted  for  family  purposes 
by  the  father,  and  a  decree  passed  against  him  and 
family  property  sold  in  satisfaction  of  the  decree, 
the  son  cannot  sue  for  his  share  of  the  property  sold 
on  the  ground  that  he  was  no  party  to  the  suit. 
The  ruling  in  Girdharee  Lall  v.  Kan  too  Lai,  14 
B.  L.  R.  187,  affirmed  in  Suraj  Bunsi  Koer  v.  Sh^ 
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Prasad  Singh,  I.  L.  B.  5  Cak.  148,  must  be  followed 
in  accordance  with  the  decision  in  the  Full  Bench 
ruling  in  Ponnappa  Pillai  v.  Pappuvayyangar, 
I.  L.  JR.  4  Mad.  1.  Sijndbaraja  Ayyangar  v. 
Jaoanada  Pillai  .  I.  L.  B.  4  Mad.  Ill 


56. 


Sale  in  execution 


of  decree  against  father — Right  of  sons  to  set  aside 
sale.  Per  Curiam  (Iknes  and  Mutttjsami  Ayyak 
J  J.,  dissenting) — In  the  Madras  Presidency,  where 
ancestral  property  has  been  bought  at  a  sale  in 
execution  of  a  decree  against  the  father  of  a  Hindu 
family,  the  purchaser  is  not  bound  to  go  further  back 
than  to  see  that  there  was  a  decree  against  the 
father,  and  that  the  property  was  property  liable  to 
satisfy  the  decree  if  the  decree  had  been  properly 
given  against  the  father.  A  ho7id  fide  purchaser  for 
valuable  consideration  of  an  estate  purchased  in 
execution  of  a  decree  against  the  father  under  such 
circumstances  is  protected  against  the  suit  of  the 
^ns  seeking  to  set  aside  all  that  has  been  done 
under  the  decree  and  execution,  and  to  recover 
back  the  estate  as  part  of  ancestral  property. 
Girdharee  Lall  v.  Kantoo  Lall,  14  B.  L.  R.  187, 
followed.     Sivasankara  Mudali  v.  Parvati  Anni 

I.  L.  R.  4  Mad.  96 


57. 


Sale  of     family 


property  by  father — Right  of  son  to  set  aside  sale.  In 
the  Madras  Presidency  a  sale  of  ancestral  land  by 
an  undivided  Hindu  father  to  procure  funds  for  the 
satisfaction  of  debts  incurred  by  himself  must  be 
sustained  as  against  the  sons  on  the  authority  of  the 
decision  of  the  Judicial  Committee  of  the  Privy 
Council  in  Gridharee  Lall,  v.  Kantoo  Lall,  14  B.  L.  R. 
187  ;  but  when  the  sale  is  also  disputed  by  a  (minor) 
co-parcener  not  a  son,  but  a  nephew  (the  sale-deed 
having  been  executed  bj'  his  uncle  and  his  mother 
as  de  facto  guardians),  the  ruling  in  Gridharee  LalVs 
Case  is  not  applicable,  and  the  purchaser  must  show, 
in  addition  to  the  fact  that  the  debts  existed  at  the 
time  of  the  sale,  that  the  debts  were  such  as  it  was 
incumbent  on  the  minor  to  discharge.  GANGUiiU 
V.  Ancha  Bapulu      .         .     I,  L.  R.  4  Mad.  73 


58. 


Alienation      for 


family  purposes — Sale  in  execution  of  decree  against 
father — Right  of  son  to  have  sale  set  aside.  Where  a 
judgment-creditor  of  a  Hindu  father  has  purchased 
the  right,  title,  and  interest  of  the  judgment-debtor 
in  family  land  at  a  Court-sale  in  execution  of  his 
decree  and  been  put  in  possession  of  the  whole  of  the 
land,  the  son  of  the  judgment-debtor  cannot  re- 
cover his  share  of  the  land  in  a  subsequent  suit 
unless  he  can  show  that  the  debt  of  his  father,  for 
which  the  property  was  sold,  was  illegal  or  immoral. 
Gopalasami  Pillai  v.  Chokalingam  Pillai 

I.  L.  R  4  Mad.  320 

59.  — — Sale    of   family 

property  in  execution  of  decree.  Per  Mitttusami 
Ayyar,  J. — The  decision  in  Girdharee  Lall  v. 
Kantoo  Lall,  L.  R.  1  I.  A.  321,  does  not  declare 
that  a  Court  is  to  sell  the  son's  property  in  satis- 
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faction  of  a  decree  against  the  father  during  the 
father's  life.  Gurfsami  Chetti  v.  Samurta 
Chinna  Mannar  Chetti.  GimusAiii  Chetti  v. 
Sadasiva  Chetti        .         .     I.  L.  B.  5  Mad.  37 


60. 


Right  of  son    to 


set  aside  in  execution  of  decree  against  father.  The 
result  of  the  Full  Bench  decisions  in  Ponnappa 
Pillai  V.  Pappuvayyangar,  I.  L.  R.  4  Mad.  1,  and 
in  Gangulu  v.  Anclia  Bapulu,  I.  L.  R.  4  Mad.  73, 
is  that  where  there  has  been  a  decree  against  an  un- 
divided Hindu  father  for  debt,  and  the  right,  title, 
and  interest  of  the  father  in  ancestral  property  has 
been  sold  under  the  decree,  and  the  purchaser  has 
been  placed  in  possession  of  the  entire  mass  of  the 
property  advertised  for  sale,  instead  of  the  mere 
interest  of  the  judgment-debtor  in  the  property, 
which  was  all  that  was  advertised  to  be  sold,  a  son, 
desiring  to  obtain  his  share  of  the  property  (which 
by  an  error  of  execution  has  thus  got  into  the  posses- 
sion of  the  purchaser),  cannot  avail  himself  of  the 
decision  of  the  Judicial  Committee  in  Deendyal  Lall 
V.  Jugdeep  Narain  Singh,  I.  L.  R.  3  Calc.  198,  and 
is  not  entitled  to  recover  his  share  unless  he  can 
show  that  the  debt  for  which  a  decree  was  obtained 
against  his  father  alone  was  an  illegal  or  immoral 
debt.     Velliyammal  v.  Katha  Chetti 

I.  L.  R.  5  Mad.  61 

Beer  Pershad  v.  Doorga  Pershad 

W.  R.  1864,  310 


61. 


Decree  for   parti- 


tion and  mesne  profits  against  father — Son's  liability. 
Suit  to  declare.  T,  a  member  of  an  undivided 
Hindu  family,  sued  K,  the  manager,  to  obtain  his 
share  of  the  family  estate  without  making  the  sons 
of  K  parties  to  the  suit.  K  offered  to  abide  bj-  the 
oath  of  T,  and  a  decree  was  passed  in  T*s  favour 
declaring  him  entitled  to  a  one-sixth  share  of  the 
land,  jewels,  and  money,  and  to  mesne  profits  and 
interest.  In  execution  of  his  decree,  T  attached 
lands  belonging  to  K  and  his  sons  who  had  remained 
in  union.  The  attachment  was  raised  on  the  in- 
tervention of  the  sons  of  K.  Held,  in  a  suit,  to 
declare  the  shares  of  the  sons  of  K  hable  for  the 
decree  against  K,  that  the  rule  in  Girdharee  Lall  v. 
Kantoo  Lall,  14  B.  L.  R.  187  :  L.  R.  1  I.  A.  321, 
was  not  appKcable,  and  that  the  suit  would  not  lie. 
Timmappaya  v.  Lakshminarayana 

I.  L.  R.  6  Mad.  284 


62. 


Mortfjage         by 


father — Son's  rights — Burden  of  proof.  In  a  suit  by 
a  Hindu  against  his  two  brothers  to  recover  his 
one-third  share  of  the  family  estate,  a  mortgagee, 
who  was  in  possession  of  a  portion  of  the  estate 
under  a  mortgage  executed  by  the  deceased  father 
of  the  family,  was  made  a  party  to  the  suit.  It  was 
not  proved  that  the  mortgage-debt  was  incurred 
for  the  benefit  of  the  family,  nor  was  it  proved  that 
it  was  incurred  for  immoral  or  illegal  purposes  by 
the  father.  Held,  that  the  mortgage  was  only  bind- 
ing on  the  father's  one-fourth  share,  and  that  the 
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plaintiff  was  entitled  to  recover  one-fourth  of   the 
property  mortgaged  from  the  mortgagee.      Yena- 

MANDBA  SiTARAM  ASAMI  V.  MlDATANA  SaNYASI 

I.  L.  B.  6  Mad.  400 


63. 


Burden  of  proof. 


Where  the  holder  of  a  decree  against  the  father  of 
an  undivided  Hindu  family,  obtained  upon  a  bond 
whereby  certain  land  was  hypothecated  as  security 
for  a  debt,  attached  the  land  hypothecated  and 
other  land  belonging  to  the  family,  and  the  attach- 
ment was  raised  on  the  intervention  of  the  sons  of 
the  defendant  to  the  extent  of  their  shares  in  the 
land,  and  the  decree-holder  then  brought  a  suit  to 
have  it  declared  that  the  shares  of  the  sons  were 
liable  to  be  sold  for  the  father' s  debt  :—Hp?rf,  that, 
the  decree-holder  having  failed  to  prove  that  the 
debt  for  which  he  had  attached  the  family  property 
was  incurred  for  the  benefit  of  the  family,  the  suit 
must  be  dismissed.     Arunachala  v.  Muj^tsami 

I.  L.  R.  7  Mad.  89 


64. 


Debt      properly 


<:ontracted — Usurious    rate    of    interest — Purchaser 
at  execution  sale  of  joint  family   property.     In  a 
suit  by  a  Hindu  subject  to  the    Mitakshara  law, 
against  certain  auction-purchasers  at  a  sale  in  exe- 
cution of  a  decree  against  the  father,  to  recover  a 
portion  of  the  ancestral  estate  by  cancellation  of  the 
sale,   it  appeared   that   the    property  which  was 
mortgaged  by  the  bond  upon  which  the  decree  was 
passed  was  not  put  up  for  sale.     The  decree    pro- 
vided "  that  the  plaintiff  recover  the  amount  with 
costs  and  interest,  and  that  the  decree  be  executed 
against  the  property  specified  in  the  bond,"  and  it 
also  allowed  interest  at  about  50  per  cent.,  the  rate 
in  the  bond,  to  the  decree- holders.     It  was  contend- 
ed on  behalf  of  the  plaintiff  that,  upon  a   proper 
construction  of  the  Privy  Council  ruling  in  Muddnn 
Thakoor  v.  Kanioo  Loll,  14  B.  L.  H.  187,  the  decree 
under  which  the  property  had  been  sold  was  an  im- 
proper one.     Held,    that,  under  the  Privy  Council 
ruling,  the  purchaser  is  not  bound  to  look   beyond 
the  decree.     Held,  also,  that  an  usurious  rate  of  in- 
terest cannot  be  treated,  within  the  principles  of 
the  above  case,  as  showing  that  the  decree  was  for 
a  debt  which  the  son  was  not  bound  to  discharge. 
LucHMi  Dai  Koori  v.  Asman  Stno 

I.  L.  B.  2  Calc.  213  :  25  W.  B.  421 


65. 


Son*s   interest  in 


■ancestral  property — Mortgage  by  father  during 
minority  of  son<t.  A  Hindu,  subject  to  the  Mitak- 
shara law  and  forming  with  his  sons  a  joint  Hindu 
family,  mortgaged  certain  ancestral  immoveable  pro- 
perty during  the  minority  of  his  sons.  In  a  suit  by 
the  mortgagee  against  the  father  and  sons  to  recover 
the  mortgage  debt  "  by  sale  of  the  mortgaged  pro- 
perty, and  out  of  other  properties,  as  well  as  from 
the  person  "  of  the  father : — Held,  that  it  was  in- 
cumbent upon  the  plaintiff  t^o  show  for  what  pur- 
pose the  loan  was  contracted,  and  that  that  pur- 
pose was  one  which  justified  the  father  in  charging 
or  which    the  plaintiff  had  at  least  good  grounds 
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for  believing  did  justify  the  father  in  charging,  the 
sons'  interests  in  the  ancestral  immoveable  property. 
Bheknarain  Singh  v.  Januk  Singh 

L  L.  B.  2  Calc.  438 

66. Alienation     by 

father  to  pay  off  antecedent  debt.  An  aUenation  of 
joint  family  property  made  by  a  father  under  the 
Mitakshara  law  for  the  purpose  of  paying  off  an 
antecedent  debt  is  binding  upon  the  sons,  unless 
they  show  that  the  debt  was  contracted  for  im- 
moral purposes.  Ihe  case  of  Bheknarain  Singh  v. 
Januk  Singh,  1.  L.  R.  2  Calc.  438,  being  opposed 
to  the  decision  of  the  Piivy  Council  in  the  case  of 
Girdharee  LaU  v.  Kantoo  Lall,  L.  R.  1  I.  A.  321, 
as  explained  by  that  of  Ram  Sah^i  v.  Sheo  Prasad 
Singh,  I.  L.  R.  5  Calc.  148  :  L.  R.  6  1.  A.  88, 
cannot  now  be  followed.  Gunga  Pra«?ad  v.  Sfi;o- 
dyal  Singh  .        .         .        5  C.  L.  B.  224 


67. 


The  manager  of 


a  joint  Mitakshara  family  (the  family  consisting  df 
the  father  and  minor  son)  raised  money  on  the 
mortgage  of  certain  family  property,  it  not  being 
proved,  on  the  one  hand,  that  there  was  legal 
necessity  for  raising  the  money,  nor,  on  the  other 
hand,  that  the  money  was  raised  or  expended  for 
improper  purposes,  or  that  the  lender  made  any  en- 
quiry as  to  the  purpose  for  which  the  money  was 
required.  Held,  that,  under  such  circumstances,  a 
mortgagee  could  not  enforce,  by  suit  against  the 
father  and  son,  the  mortgage  itself  during  the 
father's  lifetime,  but  the  debt  being  an  antecedent 
one,  he  would  simply  be  entitled  to  a  decree  direct- 
ing the  debt  to  be  raised  out  of  the  whole  ancestral 
estate,  including  the  mortgaged  property.  He 
would,  assuming  the  minor  to  be  the  only  son,  also 
be  entitled  to  a  similar  decree  against  the  son  after 
the  father's  death.  Supposing  the  mortgagee 
under  the  above  circumstances,  to  have  obtained  a 
decree  against  the  father  alone  for  payment  and 
sale  of  the  property,  and  at  the  sale  to  have  himself 
become  the  purchaser,  he  could  not  be  considered  a 
bond  fide  purchaser  for  value,  and  would  not  be 
entitled  to  the  property,  as  against  the  infant  son, 
except  to  the  extent  of  the  father's  interest  therein. 
A  mortgagee,  under  the  same  circumstances  (but 
supposing  the  son  to  have  attained  majority  at  the 
time  of  the  loan,  and  to  have  been  made  a  party  to 
the  suit),  would  be  entitled  to  a  decree  directing  the 
debt  to  be  raised  out  of  the  whole  ancestral  estate. 
In  the  case  of  a  joint  Mitakshara  family  consisting 
of  two  brothers  and  their  two  minor  sons,  the 
former,  being  the  managers,  raised  money  by  exe- 
cuting a  zurpeshgi  lease  of  specific  family  property 
the  lender  making  no  enquiry  as  to  the  necessity 
for  the  loan  ;  subsequently  such  managers  took  a 
sub-lease  of  the  same  property  from  the  zurpesh- 
gidar  and  continued  in  ix)ssession,  and  the  zurpesh- 
gidar  sued  for  rent  and  obtained  a  decree,  and  in 
execution  became  the  purchaser  and  obtained 
possession.  It  was  found  as  a  fact  that  the  zur- 
peshgi and  the  sub-lease  were  merely  a  device  by 
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the  managers  to  raise  money  and  to  continue  in 
possession  of  the  property,  but  it  was  not  shown 
for  what  purpose  the  money  was  arised.  Held,  that 
the  minor  sons,  not  having  been  made  parties  to 
the  suit  by  the  zurpeshgidar,  would  be  entitled  to 
recover  their  shares  against  the  purchaser.  LuCH- 
MUN  Dass  v.  Giridhur  Chowdhry 

I.  L.  B .  5  Calc.  855  :  6  C.  L.  R.  473 


68. 


Mitakshara  law. 


Under  Mitakshara  law,  according  to  the  rulings  of 
the  Judicial  Committee,  the  payment,  even  in  the 
father's  lifetime,  of  an  antecedent  debt  due  by  him 
is  a  pious  duty  on  the  part  of  the  son,  and  its  dis- 
charge is  therefore  such  a  necessarj'  purpose  as  to 
give  validity  to  a  sale  or  mortgage  by  the  father  as 
against   his    minor    sons.     Such   antecedent    debt 
means  a  debt  antecedent  to  the  transaction,  viz., 
the  sale  or  mortgage  piirporting  to  deal  with  the 
property.     In  a  suit  upon  a  mortgage  by  the  father 
alone,  where  the  sons  are  made  j)arties,  the  decree 
Mould  be  good  as  against  the  sons,  even  though  they 
may  have  been  adult  when  the  debt  (assuming  it 
was  not  for  immoral  purposes)  was  incurred,  and 
the  whole  property  would  be  bound,  notwithstand- 
ing V.  29,  chap.  I,  s.  i,  and  v.  10,  chap.  I,  s.  vi  of  the 
Mitakshara.     In  respect  of  ancestral  property  the 
son  is  equally  liable  for  his  father's  debts,  if  not 
incurred  for  immoral  purposes,  as  for  his  own  debts. 
The  interest  of  an  adult  son,  however,  could  not 
ordinarily  be  affected  by  a  decree  against  the  father 
alone.     Where,  however,  an  adult  son,  although 
neither  an  executant  of  the  bond  on  which  the  suit 
was  brought  nor  a  party  to  such  suit,  yet  was  shown 
to  be  himself  liable  for  a  large  proportion  of  the 
antecedent  debt  due  on  the  bond,  and  by  his  con- 
duct had  made  it  apparent  that  he  approved  of  and 
fully  acquiesced  in  the  sale  of    the  whole  ancestral 
property,  and,  moreover,  that  he  allowed  the  mort- 
gagee to  take  and  remain  in  possession  for  upwards 
of  eleven  years  and  to  go  to  expense  in  paying  off 
encumbrances  on  the  estate,  it  was,  in  a  suit  by  the 
son  to  recover  his  share  of  such  ancestral  property, 
held  that   he  was  not  entitled  to  succeed.     Under 
the  circumstances,  the  son  ought  to  have  been  made 
a  party  to  the  suit  brought  by  the  mortgagee.    The 
principles  laid  down  by  the  Privy  Council  and  in 
the  Full  Bench  case  of  Luchmun  Dass  v.  Giridharee 
Chowdhry,  I.  L.  E.  5  Calc-  855,  by    the  High  Court, 
discussed.     Laljee  Sahoy  v.  Fakeer  Chand 

I.  L.  E.  6  Calc.  135  :  7  C.  L.  R.  97 


69. 


Mitakshara  law 


— Mortgage  of  ancestral  estate  hy  father  for  family 
purposes — Attachment  of  property  in  execution  of 
decree — Death  of  judgment-debtor  prior  to  sale. 
Where  a  decree  on  a  mortgage  was  obtained  against 
the  father  of  a  joint  Hindu  family  governed  by  the 
Mitakshara  law,  the  debt  having  been  incurred  for 
joint  family  purjooses,  and  in  execution  thereof  the 
joint  family  property  was  attached,  but  prior  to 
sale  the  judgment-debtor  died ;  in  a  suit  subse- 
quently brought  by  the  other  members  of  the  joint 
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family,  praying  for  a  partition  of  their  shares,  and 
for  a  declaration  that  such  shares  were  not  liable  to 
be  sold  in  execution  of  the  mortgage-decree  -.—Held,. 
that  there  could  not  be  a  partition  as  between  a  per- 
son already  dead  and  his  sons,  and  that  the  whole  of 
the  ancestral  property  was  liable  for  the  mortgage- 
debt,  the  only  declaration  to  which  the  plaintiffs 
could  be  entitled  being  that  they  were  not  liable  to 
pay  the  debt.     Goburdhtjn  Lall  v.  Singessub 

DUTT   KOER 

I.  L.  R.  7  Calc.  52  :  8  C.  L.  E.  277 


70. 


Mitakshara  law 


—Ancestral  propeHy—Right  of  mortgagee  to  sell. 
A  Hindu  governed  by  the  Mitakshara  law  mort- 
gaged certain  property  to  the  plaintiffs.  In  a  suit 
to  recover  the  money  due  under  the  mortgage,  and 
for  a  sale  of  the  property  brought  against  the  mort- 
gagor, his  four  sons,  and  the  purchaser  of  the  mort- 
gagor's right  and  interest  at  an  execution-sale,  the 
lower  Court  gave  the  plaintiffs  a  decree  against 
the  mortgagor  alone,  holding  that  no  necessity  for 
the  loan  had  been  proved,  but  did  not  decide  whe- 
ther the  property  was  the  self-acquired  property 
of  the  mortgagor  or  ancestral  property.  The  High 
Court  remanded  the  case  for  the  trial  of  an  issue 
upon  this  point.  The  lower  Court  found  that  tho 
property  was  ancestral,  and  affirmed  the  original 
decree.  Held,  that  assuming  the  property  in  dis- 
pute was  ancestral,  and  that  the  mortgage  was  not 
valid  against  the  sons,  the  plaintiffs  were  still 
entitled  to  recover  the  debt  by  the  sale  of  the 
property  of  the  father  and  the  sons,  because,  sup- 
posing that  the  debt  was  contracted  for  personal 
purposes  of  the  father,  still  the  ancestral  property 
in  the  hands  of  the  sons  was  liable  for  the  debt,  it 
being  not  proved  to  have  been  contracted  for  im- 
moral purposes.  Luchmun  Dass  v.  Giridhur  Chow- 
dhry,  I.  L.  R.  5  Calc.  855,  followed.  Gtjnga 
Prosad  v.  Ajudhya  Pershad  Singh 

I.  L.  R.  8  Calc.  131 
9  C.  L.  R.  417 


71. 


Sale  or  7nortgage 


of  joint  family  property — Suit  by  son  to  recover 
possession  of  share — Limitation — Parties — Right  of 
purchaser  at  execution-sale.  A  suit  by  a  Hindu 
governed  by  the  Mitakshara  law,  to  recover  posses- 
sion of  property  sold  during  his  minority  by  his 
father,  is  within  time  if  brought  within  three  years 
after  he  attains  the  age  of  twenty-one.  A  father 
governed  by  the  Mitakshara  law  may  alienate  the 
family  property  to  discharge  debts  incurred  by 
him  for  purposes  not  illegal  or  immoral.  If  the 
son  seeks  to  set  aside  such  alienation  as  to  his  own 
interest,  he  will  have  to  show  that  the  purposes  of 
the  alienation  were  illegal  or  immoral.  It  the  son, 
being  adult,  has  joined  in  the  conveyance  or  led 
the  alienee  by  his  conduct  to  suppose  that  he 
assented  to  the  alienation,  he  will  be  estopped 
from  disputing  its  validity.  These  propositions 
apply  to  a  mortgage,  so  as  to  place  the  purchaser 
at  an  execution-sale  under  a  decree  upon  a  mort- 
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;gage-bond  in  the  position  of  an  alienee  by  private 
sale.  If  the  son  has  been  a  party  to  the  suit  in 
-which  the  decree  upon  the  mortgage-bond  was 
obtained,  he  is  concluded  ;  but  if  he  has  not  been  a 
party  to  the  suit  he  is  not  concluded,  but  must 
show  that  the  original  debt  was  contracted  for 
illegal  or  immoral  purposes,  in  order  to  recover  his 
share  of  the  property  from  the  purchaser.  Where 
the  father  has  neither  aliened  nor  mortgaged  the 
family  property,  but  it  is  sought  by  suit  to  make 
that  property  liable  to  satisfy  a  debt  incurred  by 
the  father,  the  son  as  well  as  the  father  must  be  a 
party  to  the  suit.  When  the  creditor  sues  the  father 
alone  for  a  debt  contracted  by  him  alone,  and  in 
execution  sells  the  right,  title,  and  interest  of  the 
father  only,  the  pm-chaser  at  this  sale  does  not  take 
the  son's  interest.  Ramphul  Singh  v.  Degnarain 
Singh  .   I.  L.  R.  8  Calc.  517  :  10  C.  L.  R.  489 


72. 


Sale  in  execution  of  money-decree  against  father  of 
Mitakshara  family.  The  mere  fact  of  a  decree  be- 
ing passed  against  the  father  only  of  a  joint  family 
governed  by  the  Mitakshara  law  wiU  not  lead  neces- 
sarily to  the  conclusion  that  what  was  sold  in  exe- 
cution of  that  decree  is  only  the  father's  interest 
in  the  joint  family  property.  Notwithstanding 
the  decree  being  against  the  father  only  under  cer- 
tain circumstances,  there  may  be  a  valid  sale  of  a 
joint  property  belonging  to  the  family  in  execution 
thereof.  In  execution  of  two  money-  decrees  agains  t 
A  alone,  the  right,  title,  and  interest  of  .^1  in  certain 
joint  family  property  was  sold,  and  the  entire  share 
of  the  joint  family  Avas  taken  possession  of  by  the 
auction-purchasers.  In  a  suit  by  the  minor  son 
and  the  wife  of  A^  who  Anth  A  constituted  a  joint 
family  governed  by  the  Mitakshara  law,  to  recover 
possession  of  their  shares  in  the  property  sold. 
Heldf  that,  although  the  plaintiffs  were  not  parties 
to  the  decrees  in  execution  of  which  the  sales  took 
place,  the  mere  fact  of  A  being  sued  alone  was  not 
sufficient  to  justify  the  finding  that  only  his  right, 
title,  and  interest  passed  under  the  sales  ;  and  that, 
as  the  facts  of  the  case  showed  that  the  decrees 
were  passed  with  reference  to  transactions  which 
clearly  concerned  the  joint  family,  the  whole  of  the 
share  of  the  joint  family  in  the  properties  sold  pass- 
ed to  the  auction-purchaser ;  the  plaintiffs  having 
failed  to  show  that  the  debts,  which  were  the  found- 
ation of  the  decrees  in  the  execution  of  which  the 
sales  were  held,  were  contracted  for  immoral  pur- 
poses. Umbica  Prosad  Tewary  v.  Ram  Sahay  Lally 
I.  L.  R.  8  Calc.  898,  and  Ponnappa  PiUai  v.  Pap- 
puayyangar,  I.  L.  R.  4  Mad.  1,  followed.  Ram- 
phul  Singh  v.  Degnarain  Singh,  I.  L.  R.  8  Calc. 
517,  dissented  from.  Sheo  Proshad  v.  Juno 
Bahadur  1*1 

I.  L.  R.  9  Calc.  389  :  12  C.  L.  B.  494 


73. 


Mitakshara  law 


— Decree  against  the  father  of  a  joint  family  for 
lawful  debts — Sale  of  the  whole  joint  estate  in  exe- 
■cution  of  decree  against  one  co-sharer.     Ay  a  judg- 
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ment-creditor,  having  obtained  a  decree  against 
B,  the  father  of  a  joint  Hindu  family  governed  by 
the  Mitakshara  law,  in  a  suit  to  which  the  sons  of  B 
were  not  parties,  but  in  which  it  was  proved  that 
the  debt  had  been  incurred  for  laAvful  purposes, 
proceeded  to  execute  his  decree  by  attaching  and 
selling  the  joint  family  property.  Thereupon  the 
sons  came  in  and  objected  to  their  interest  in  the 
property  being  sold  in  execution  of  a  decree  in  a 
suit  to  which  they  were  not  parties,  and,  on  their  ob- 
jection being  disallowed,  filed  a  suit  against  A  and 
B  to  have  it  declared  that  their  interest  in  the  pro- 
perty was  not  liable  to  be  sold  to  satisfy  the  decree. 
Held,  that  the  debt  in  respect  of  which  the  decree 
had  been  passed  having  been  contracted  for  la%vful 
purposes,  the  judgment-creditor  was  entitled  to 
execute  his  decree  against  the  whole  of  the  joint 
family  property.  Held,  also,  that  the  ruling  in  the 
case  of  Deendyal  Lai  v.  Jugdeep  Narain  Singh, 
I.  L.  R.  3  Calc.  198,  had  no  application  to  the  facts 
of  this  case.     Ramdut  Singh  v.  Mahender  Prasad 

I.  L.  B.  9  Calc.  452 
12  C.  L.  B.  47 


74. 


Sale  by  one    of 


several  co-sharera  in  a  joint  estate — How  far  aliena- 
tion by  father  of  joint  family  property  is  binding  on 
tons — Antecedent  debts.  Although  no  member  of 
a  joint  Hindu  family  governed  by  the  Mitakshara 
or  Mithila  law  has  authority,  without  the  consent  of 
his  co-sharers,  to  sell  or  mortgage  even  his  own  share 
in  order  to  raise  money  on  his  own  account,  and 
not  for  the  benefit  of  the  joint  family,  yet  if  a 
father  does  alienate  even  the  whole  joint  property  of 
himself  and^his  sons,  in  order  to  pay  off  antecedent 
personal  debts,  the  sons  cannot  avoid  such  aliena. 
tion,  unless  they  prove  that  the  debts  were  immoral. 
But  to  make  the  alienation  to  this  extent  binding 
upon  the  sons  who  did  not  consent  to  it,  it  must 
be  shown  that  it  was  made  for  the  payment  of 
antecedent  debts,  and  not  merely  in  consideration 
of  a  loan  or  of  a  payment  made  to  the  father  on 
the  occasion  of  his  making  the  alienation.  In  the 
case  of  a  voluntary  sale,  the  purchase- money 
does  not  constitute  an  antecedent  debt  such  as  to 
render  that  sale  binding  on  the  sons,  unless  they 
prove  the  transaction  to  have  been  immoral. 
Hakumak  Kamat  v.  Dowlut  Mundar 

I.  L.  B.  10  Calc.  528 


75. 


Right  of    falhtr 


to  alienate — Suit  by  sons  to  set  aside  alienation. 
A  Hindu  governed  by  Mitakshara  law  devised  an  8 
annas  1 1  i  gundas  share  of  his  ancestral  estate  to  his 
son  A,  and  the  remainder  to  another  son.  A,  sub- 
sequently becoming  much  involved,  borrowed 
R 46,000  on  a  usufructuary  mortgage  by  two  decdn 
in  favour  of  C  and  D  respectively,  the  transaction 
being  one  and  the  same  and  the  money  borrowed 
being  to  pay  off  antecedent  debts.  The  mortgagees, 
having  been  ejected,  brought  a  suit  to  recover  pos- 
session with  mesne  profits  and  obtained  a  decree 
against  A,  in  execution  of  wliich  **  the  8  annas  11| 
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gundas  share  of  the  judgment-debtor  "  was  attached 
and  sold  and  purchased  by  the  defendant,  who  was 
put  in  possession  of  the  entire  property.  The  sons 
of  A,  who  were  minors  living  with  him,  through 
their  mother  and  guardian  brought  a  suit  to  have 
the  sale  set  aside  on  the  ground  that  under  the  sale 
to  the  defendant  only  the  interest  of  their  father 
passed.  No  objection  had  been  made  by  the  guard- 
ian of  the  plaintiffs  to  the  defendant  taking  pos- 
session of  the  entire  estate.  Held,  that  the  sons  were 
not  entitled  to  ask  that  the  sale  should  be  set  aside. 
Where  property  acquired  by  a  grandfather  governed 
by  the  Mitakshara  law  is  distributed  among  his 
sons,  it  does  not  become  the  self -acquired  property 
of  the  sons  so  as  to  enable  them  to  dispose  of  it 
without  consent  of  the  grandsons.  Muddun 
Qopal  Thakoor  v.  Ram  Buksh  Pandey,  6  W.  R.  71, 
followed.  Habdai  Naeain  v.  HARfCK  Dhari 
Singh 12  C.  L.  B.  104 

-      Mitakshara—' 


76. 


Suit  hy  sons  to  set  aside    alienation  by  father — 
Necessity— Debt     due  by     father — Purchase-money 
treated   as     debt   due   by   father — Refund   of  whole 
of  purchase-money  when  necessary  before  sons  are 
entitled  to  have  sale  by  father  set  aside — Objection 
that  whole  of  ancestral  property  is  not  subject-matter 
of  suit  for  partition  is  not  a  technical  one.     Under 
the  Mitakshara   law,  the  son  is  bound  to  pay  out 
of  the  ancestral  property  in  his  hands  the  debts 
contracted   by  his  father,  unless  he  can  show  that 
the  debts  were  contracted  for  an  immoral  purpose. 
"When  therefore  A  and  B,  sons  of  C,  a  family  gov- 
erned by  the  Mitakshara  law,  sued  C  and  A  who 
had  purchased  some  of  the  joint  family  property 
from  0  during  the  minority  of  A  and  B,  for  a  sum 
of  R  10,000,  to  recover  possession  of  their  shares  in 
such  property  upon  partition,  and  when  in  such  suit 
A  and  B  failed  to  prove  that  the  purchase-money, 
R  10,000,  had  been  obtained  by  C  for  immoral 
purposes : — Held,  that  they  were  not  entitled  to 
succeed  without  refunding  the  whole  of  the  sum  of 
R10,000  to  D,  inasmuch  as,  if  the  sale  was  set  aside, 
D  would  be  entitled  to  recover  the  purchase -money 
from  C,  and  it  would  thus  become  a  debt  due  by  C, 
the  father,  for  which,  under  the  circumstances,  the 
whole  of  the  joint  family  property,  including  the 
property  sold,  would  be  liable  in  the  hands  of  A  and 
B,  the  sons.     In  such  a  suit,  if  it  be  treated  as  one 
for  partition,  the  objection  that  the  whole  of  the 
joint  family  property  is  not  included  in  it  is  by  no 
means  a  technical  one,  inasmuch  as  it  is  open  to  the 
Court  to  hold  that  the  property  sold  should  fall 
entirely  within  the  father's  share,  and  to  allot  it  to 
the   purchaser   accordingly.     Hasmat  Rai  v.  Sun- 
der Das        .         .         .     I.  L.  B.  11  Calc.  396 


77. 


—  Ancestral    estate 


Son^s  interest  in  Mitakshara    law.     Under  the 

Mitakshara  and  Mayukha,  the  son  takes  a  vested 
interest  in  ancestral  estate  at  his  birth.  But  that 
interest  is  subject  to  the  liability  of  that  estate  for 
the  debts  of  his  father  and  grandfather.    The  ances- 
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tral  property  of  a  Hindu  father  may  be  sold  either 
by  himself  or  by  a  Civil  Court  having  jurisdiction  in 
satisfaction  of  his  debts  not  contracted  for  illegal 
or  immoral  purposes,  and  such  sale  will  bind  sons  in 
esse  at  the  time  of  the  sale.  Girdharee  LaU  v. 
Kantoo  Lai  and  Muddun  Thakoor  v.  Kantoo  LaU, 
L.  B.  1 1.  A.  331  :  14  B.  L.  R.  187  :  22  ^ .  R.  56, 
followed.    Narayanacharya  v.  Narso  Krishna 

L  L.  B.  1  Bom.  262 

KOOLDEEP    KOOER   V.    RuNJEET   SiNGH 

24  W.  B.  231 

78. Sale  of  ancestral 

property  by  father  for  debts    incurred  for  immoral 
purposes — Son's  interest  in  ancestral  estate.    The 
plaintiffs  (two  of  whom  were    minors)  sued  to  set 
aside  the  sale  and  recover  possession  of  certain 
ancestral  lands  on  the  ground  that  they  had  been 
sold  by  their  father  to  pay  off  debts  contracted  for 
immoral  purposes.     The  documentary  evidence  in 
the  case  showed  that  the  lands  had  been  originally 
mortgaged  by  the  grandfather  and  father  of  the 
plaintiffs  to  the  father  of  the  defendant  for  RI,600J; 
that  they  had  subsequently  taken  from  him  other 
loans    which,   together   with   the    mortgage-debt, 
amounted  to  R4,400-lo-0  ;  that  on  the  23rd  May 
1858  an  agreement  (exhibit  No.    38)  was  made 
between  the  plaintiff's  father  and  the  father  of  the 
defendant  by  which  the  former  was  to  Sell  the  equity 
of  redemption  in  the  mortgaged  property  to  the 
latter  in  consideration  of  the  latter  realizing  the 
former  from  the  said  debt  of  R4,400-l5-0  and  paying 
him  the  sum  of  R235  ;  that  accordingly  on  the  25th 
May  1858  the  plaintiff's  father  conveyed  the  pro- 
perty to  the  defendant's  father  for  R235  by  a  deed 
of  sale  (exhibit  17),  which,  however,  did  not  refer 
either  to  the  agreement  (exhibit  38)  or  to  the  debts 
for  R4,400-15-0.     There  was  no  allegation  or  evi- 
dence  in  the   case     showing  that   the   plaintiff's 
grandfather  had  contracted  the  <febt  of  R4,400-15-0 
for  any  immoral  purposes,  nor  that  their  father  ap- 
plied the  sum  of  R235  to  the  payment  of  debts  in- 
curred for  immoral  purposes,    although  it  was  in 
evidence  that  he  diank   to  excess.     The  Court  of 
first  instance  dismissed  the  suit,  holding,  irUer  alia, 
that  the  plaintiffs  had  failed  to  prove  the  property 
to  have  been  sold  by  their  father  for  debts  incurred 
for  excessive  drinking.     One  of  the  issues  raised 
by  the  Assistant  Judge  in  appeal  was  whether  there 
was  any  necessity  for  the  sale  of  the  property  by 
the  plaintiff's  father.     He  found  this  issue  in  the 
negative,  and  held  the  sale  invalid,  except  as  to  the 
plaintiffs'  father's  own  share.    On  special  appeal  to 
the  High  Couit: — Held,  that,  on  the  above  facts, 
the  plaintiffs  had  failed  to  establish  aiify  case  entitl- 
ing them  to  set  aside  the  sale  of  the  lands  by  their 
father.   Held,  also,  that  it  ought  to  have  been  ascer- 
tained whether  the  minor  plaintiffs  were  born  be- 
fore the  date  of  the  sale, — viz.,  25th  May  1858, — 
because  if  they  had  not  been  bom  before  that  date, 
their  suit  would  have  been  unsustainable,  as  they 
never  could  have  had  any  interest  in  the  property. 
Quaire  :  Even  supposing  that  the  plaintiffs'  father 
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had  applied  the  sum  of  R235  to  the  payment  of 
debts  incurred  for  the  immoral  purpose  of  excessive 
drinking,  whether  the  trivial  amount  would  have 
justified  the  setting  aside  of  the  sale  of  the  25th 
May  1858,  the  main  consideration  for  which  was 
the  release  of  the  pre-existing  debts  for 
R4,400-I5-0  :     Kastur  Bhavani  v.  Appa 

I.  L.  R.  5  Bom.  621 


79. 


Alienation      of 


ancestral  property  by  father — Son's  interest  in  an- 
cestral estate — Debt  incurred  for  immoral  or  ille- 
gal purposes.  Subject  to  certain  limited  exceptions 
(as,  for  instance,  debts  contracted  for  immoral  or 
illegal  purposes),  the  whole  of  the  estate  of  a  Hindu 
undivided  family  is,  in  the  hands  of  sons  or  grand- 
sons, liable  to  the  debts  of  the  father  or  grand- 
father. In  1865  certain  lands,  the  ancestral  pro- 
perty of  D,  were  sold  under  a  decree  passed  against 
D,  and  were  bought  by  J.  These  lands  had  been 
mortgaged  in  1863  by  I)  to  N,  in  which  transaction 
D  had  been  principal  and  J  his  surety.  In  1866,  N 
sued  on  his  mortgage,  and  on  the  2l8t  January 
1868  a  decree  was  made,  directing  the  sale  of  the 
lands.  Under  that  decree,  the  right,  title,  and  in- 
terest of  J  were  sold  on  the  Ist  April  1869  to  C,  and 
C  afterwards  sold  the  lands  to  M.  In  the  present 
suit  the  plaintiffs  {D's  sons)  sued  D  and  M  for 
possession  of  their  two-thirds  shares,  alleging  that 
the  land  was  ancestral,  and  that  the  whole  of  it 
had  been  illegally  sold  under  the  decree  of  the  21st 
January  1868.  Both  the  lower  Courts  held  that 
the  land  was  ancestral ;  that  the  plaintiffs  were  unit- 
ed in  interest  with  their  father  D  when  the  mort- 
gage-debt was  contracted  by  the  latter  ;  that  the 
burden  lay  upon  them  (plaintiffs)  to  prove  that  the 
debt  had  been  incurred  for  immoral  or  illegal 
purposes,  and  they  fail  to  discharge  it ;  that  they 
were  therefore  bound  by  the  sale.  'Ihe  lower 
Courts  accordingly  dismissed  the  plaintiff's  claim. 
On  second  appeal,  the  High  Court  affirmed  the 
decrees  of  the  Courts  below  on  the  grounds  men- 
tioned above.     SADASrav  Joshi  v.  Dixkar  Joshi 

I.  L.  B.  6  Bom.  520 


80. 


Father's  avihority 


to  bind  the  interests  of  his  sons  in  an  ancestral 
property — Mortgage  by  father  of  ancestral  pro- 
perty— Rights  of  a  purchaser  at  Court  sale  of  an 
undivided  share  of  a  co-parcener — Decree  against 
father  upon  a  mortgage  of  family  property — Effect 
of  decree  ordering  sale  of  mortgaged  property — 
Purchaser  at  Court  sale  when  bourid  to  go  behind 
decree  and  enquire  as  to  whether  the  debt  uxis  pro- 
perly incurred.  D,  the  father  of  the  defendants,  by 
a  mortgage  dated  October  1869,  mortgaged  a  house 
together  with  other  property  to  B,  the  father  of  the 
plaintiff.  B  sued  D  upon  the  mortgage  and  ob- 
tained a  decree  directing  the  sale  of  the  mortgaged 
property.  The  execution  sale  took  place  in  July 
1877,  and  the  plaintiff  (the  mortgagee's  son)  be- 
came the  purchaser  of  the  house.  On  attempting 
to  take  possession,  he  was  resisted  by  the  defendants 
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(sons  of  the  mortgagor),  who  alleged  the  house  to  be 
ancestral  property,  and  denied  the  plaintiff's  right 
to  more  than  the  third  share  to  which  the  father 
had  been  entitled.  Held  by  the  High  Court  on- 
appeal,  upon  the  authority  of  Gridhareelall  v. 
Kantoo  Lall,  14  B.  L.  R.  187,  as  explained  in  Suraj 
Bunsi  Koer  v.  Sheo  Prasad,  I.  L.  R.  5  Calc.  148, 
that  the  shares  of  the  defendants  were  validly 
bound  by  their  father's  mortgage,  as  it  had  been 
found  by  the  lower  Court  that  the  debt,  in  respect 
of  which  the  mortgage  had  been  executed,  had  not 
been  contracted  by  their  father  for  improj^er  or 
immoral  purposes  :  but  that,  as  the  purchaser  at 
the  execution-sale  (the  plaintiff)  was  the  mortgagee's 
son,  the  question  arose  whether  he  could  be  held 
to  be  stranger  to  his  father's  suit  on  the  mortgage, 
and  as  such  not  bound  to  go  behind  the  decree  and 
make  enquiry  as  to  whether  the  debt  had  been 
improperly  inciirred.  This  would  depend  on  the 
circumstances  under  ^hich  he  and  his  father  were 
living  and  the  relation  existing  between  them.  The 
case  was  accordingly  remanded  for  a  determinatiott 
of  the  question  whether  the  plaintiff  was  a  stranger 
to  his  father's  suit.  Held,  that  the  defendants^ 
not  being  joint  with  their  father  at  the  date  of  the 
suit,  were  not  represented  by  him,  and  would  be 
entitled  to  redeem,  but  only  on  condition,  if  the 
plaintiff  insisted  on  it,  of  their  redeeming  the  whole 
of  the  house.  Unless  the  mortgage-deed  provided 
for  the  redemption  of  the  son's  interest  on  payment 
of  a  proportionate  part  of  the  debt,  the  mortgage 
should  be  treated  as  one  and  entire ;  the  father's 
authority,  according  to  OridhareelaU' s  Case,  being 
to  apply  or  charge  the  whole  property  to  or  with 
the  payment"bf  his  debts  not  improperly  incurred. 
Where  a  decree  passed  in  a  suit  upon  a  mortgage 
directs  the  mortgaged  property  to  be  sold,  the  deci- 
sion in  DeendyaVs  Case,  I.  L.  R.  3  Calc.  198,  which 
limited  the  right,  title,  and  interest  which  passed 
under  the  auction  sale  to  the  father's  share  does  not 
apply.  Teimbak  Balkeishna  v.  Narayan  Da- 
MOODAR        .         .         .        I.  L.  R.  8  Bom.  481 
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— Mortgage  by  father  of  joint  ancestral  property- 
Sale  of  joint  ancestral  property  in  the  execviion  of 
a  decree  against  father.  The  undivided  estate  of  a 
joint  Hindu  family,  consisting  of  a  father  and  his 
sons,  while  in  the  possession  and  management  of 
the  father,  was  mortgaged  by  him,  with  the  know- 
ledge of  the  sons,  as  security  for  the  rejMiyment  of 
moneys  borrowed  and  lent  for  the  use  and  benefit 
of  the  family.  The  lender  of  these  moneys  sued 
the  father  to  recover  them  by  the  sale  of  the  family 
estate,  and  obtained  a  decree  against  him  directing 
its  sale,  and  sought  to  bring  the  family  estate  to  sale 
in  the  execution  of  this  decree.  Held,  in  a  suit  by 
one  of  the  sons  to  protect  his  share  in  such  estate 
from  sale  in  the  execution  of  such  decree,  that  such 
decree  could  not  be  regarded  as  against  the  father 
only,  and  his  share  in  such  property  was  not  alone 
saleable  in  execution  of  it,  but  such  suit  and  decree 
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must  be  regarded  as  against  the  father  as  represent- 
ing the  joint  family,  and  the  whole  of  the  family 
estate  was  saleable  in  execution  of  such  decree. 
Bissessur  Lai  Sahoo  v.  Luchmessur  Singh,  L.  R. 
6  I.  A.  233,  followed.  Deendyal  Lai  v.  Jugdeep 
Narain  Singh,  I.  L.  R.  3  Calc.  198,  distinguished. 
Deva  Singh  v.  Ram  Manohar 

I.  L.  B.  2  All.  746 
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Mitakshara  law 


— Mortgage  by  a  father  'of  ancestral  property — Sale 
of  father's  rights  and  interest  in  the  execution  of 
decree.  The  undivided  estate  of  a  joint  Hindu 
family  consisting  of  a  father  and  his  minor  sons  and 
grandsons,  while  in  the  possession  and  manage- 
ment of  the  father,  was  mortgaged  by  him  as  se- 
curity for  the  repayment  of  moneys  borrowed  by 
him.  The  lender  of  these  moneys  sued  the  father 
to  recover  them  by  the  sale  of  the  family  estate, 
and  obtained  a  decree  against  him  directing  its 
sale.  The  right,  title,  and  interest  of  the  father 
only  in  the  family  estate  was  sold  in  the  execution 
of  this  decree.  The  auction-purchasers  having 
taken  possession  of  the  family  estate,  the  sons  and 
grandsons  joined  in  a  suit  against  them  to  recover 
their  shares  of  the  estate.  Held,  that  the  sons  and 
grandsons  were  entitled  to  recover  their  shares  of 
the  estate,  inasmuch  as  the  auction-purchasers 
had  only  acquired  by  their  auction-purchase  the 
rights  and  interests  of  the  father  in  the  estate, 
and  that  for  the  same  reason  it  was  unnecessary 
to  enquire  into  the  nature  of  the  debt  on  account  of 
which  the  father's  rights  and  interests  in  the  estate 
were  sold.  Deendyal  Lai  v.  Jugdeep  Narain  Singh, 
I.  L.  R.  3  Calc.  198,  followed.  Girdharee  Lai  v. 
Kaiitoo  Lai,  14  B.  L.  R.  187,  distinguished.  Held, 
also,  that  the  rulings  in  those  two  cases  are  perfectly 
consistent.     Bika  Singh  v.  Lachman  Singh. 

I.  L.  R.  2  All.  800 
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family  propertij — Alienaticn  cf  father — Sons'  rights. 
G,  a  member  of  a  joint  undivided  Hindu  family  con- 
sisting of  himself  and  his  sons  having  wrongfully 
converted  to  his  own  use  the  property  of  another 
person,  such  person  sued  him  for  damages  for  such 
conversion  and  obtained  a  decree,  in  the  execution 
of  which  6^'s  rights  and  interests  in  the  family  pro- 
perty were  put  up  for  sale  and  purchased  by  G,  who, 
in  execution  of  such  decree,  took  possession  of  such 
property,  ^'s  sons  thereupon  sued  C  to  recover 
their  shares,  according  to  Hindu  law,  of  such  pro- 
perty.^ Held,  per  Oldfield,  J.,  that,  although  the 
father's  debt  was  not  one  which  the  sons  were  in 
duty  bound  to  pay,  it  might  be  that,  had  the  family 
estate  passed  out  of  the  family  under  the  execution 
sale,  the  sons  could  not  hfve  recovered  it  from  C, 
who  was  an  auction-purchaser  and  a  stranger  to 
the  suit  against  the  father.  Inasmuch  as,  however, 
the  claim  in  that  suit  was  not  for  a  joint  family 
debt,  but  a  personal  claim  against  the  father,  who 
was  alone  represented  in  that  suit,  and  the  decree 
in  that  suit  was  against  him  personally,  and  it  was 
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only  his  rights  and  interests  that  were  put  up  for 
sale  and  purchased  by  C,  the  sons  were  entitled 
to  recover  from  C  their  shares  of  the  family  pro- 
perty. Suraj  Bunsi  Koer  v.  Shea  Peraad  Singh, 
I.  L.  R.  5  Calc.  148,  distinguished.  Per  Straight, 
J.,  that  the  sons  were  entitled  to  recover  their 
shares  of  the  family  property,  the  decree  being 
purely  a  personal  decree  against  the  father,  and  his 
rights  and  interests  only  in  such  property  having 
been  put  up  for  sale  and  purchased  by  G.  Chandra 
Sen  v.  Ganga  Ram     .         .     I.  L.  R.  2  All.  899 
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— Moftgage  of  joint  ancestral  property  by  father — 
Sale  of  property  in  execution  of  a  decree  against 
father — Son''s  right.  The  ancestral  estate  of  a  joint 
Hindu  family,  consisting  of  a  father  and  his  minor 
son,  was  mortgaged  by  the  father,  as  the  head  of  the 
family  and  manager  of  the  estg^te,  as  security  for  the 
repayment  of  moneys  borrowed  for  the  use  and 
benefit  of  the  family.  The  lender  of  these  moneys 
sued  the  father  to  recover  them  by  the  sale  of  the 
estate,  and  obtained  a  decree  against  him  directing 
its  sale,  and  sought  to  bring  the  estate  to  sale  in  the 
execution  of  such  decree.  Held,  in  a  suit  by  the 
minor  son  to  protect  his  share  in  the  estate  from 
sale  in  the  execution  of  such  decree,  that  the  suit 
in  which  such  decree  was  made,  and  such  decree, 
being  regarded  as  a  suit  against  the  father,  and  as  a 
decree  made  against  him  as  representing  the  family, 
such  decree  might  be  executed  against  the  estate, 
notwithstanding  the  minor  son  had  not  formally 
been  joined  as  a  defendant  in  such  suit.  Bissessur 
Lai  Sahoo  v.  Luchmessur  Singh,  L.  R.  6  I.  A.  233, 
followed.  Deendyal  Lai  v.  Jugdeep  Narain  Singh, 
I.  L.  R.  3  Calc.  198,  distinguished.  Gya  Bin 
V.  Raj  Bansi  Kuar    .         .     I.  L.  R.  3  All.  191 
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family  property — Right  of  son.  B,  a  member  of 
a  joint  undivided  Hindu  family  consisting  of  him- 
self and  his  son  R,  as  the  manager  of  the  family,  bor- 
rowed moneys  for  lawful  purposes  and  executed  a 
bond  for  their  repayment,  in  which  he  hypothecated 
a  share  of  mouzah  B,  such  sha  re  being  ancestral  pro- 
perty, as  collateral  security  for  their  repayment, 
with  the  knowledge  and  approbation  of  R.  The 
obligee  of  such  bond  sued  B  thereon  and  obtained 
a  decree,  which  directed  the  sale  of  such  share, 
and  such  share  was  put  up  for  sale  and  was  pur- 
chased by  G.  R  subsequently  sued  B  and  his  mother 
for  partition  of  the  family  property,  including  such 
share,  claiming  a  one-third  share  of  such  property. 
G  was  made  a  defendant  in  the  suit,  and  so  was  P, 
jB's  grandmother,  who  claimed  to  share  equally 
with  the  other  members  of  the  family  in  such  pro- 
perty. Held,  that  it  must  be  presumed  that  B 
was  sued  on  such  bond,  and  that  the  decree  in 
such  suit  was  made  against  him  as  the  head  of  the 
family,  and  R  could  not  recover  from  G  the  share  of 
mouzah  B.     Radha  Kishen  Man  v.  Bachha  Man 

I.  L.  R.  3  AIL  118 


86. 


Adult        son- 


Mortgage  of     family    property    by   father— Decree 

1  Yi 


(     4701     ) 


DIGEST  OF  CASES. 


(     4702     ) 


HINDU  LAW-  ALIENATION- 


-co 


ntd. 


4.  ALIENATION  BY  FATHER— cowfd. 

against  father — Right  of  son.     The  father  in  a  joint 
undivided  Hindu  family  governed  by  the  law  of  the 
Mitakshara  mortgaged  the  ancestral  property  of  the    | 
family  as  security  for  a  debt  incurred  by  him.     His 
son  was  of  age  at  the  time  of  the  mortgage,  but  the 
mortgagee  did  not  make  the  son  join  in  the  mort- 
gage.    When  the  mortgagee  brought  a  suit  to  en- 
force the  mortgage,  he  brought  it  against  the  father 
alone  ;  and  he  obtained  a  decree  against  the  father 
alone  for  the  sale  of  the  property.     On  the  property 
being  attached  in  execution  of  the  decree,  the  son 
objected   to   the  sale  of  the  property,  so  far  as  his 
own  share  according  to  Hindu  law  was  concerned. 
This  objection  having  been  disallowed,  he  sued  the 
mortgagee  for  a  declaration  that  such  share  was 
not  liable  to  be  sold  in  execution  of  the  decree, 
claiming  on  the  ground  that  he  was  not  bound  by 
the  mortgage  or  the  decree,  not  having  joined  in  the 
mortgage  or  been  a  party  to  the  suit  in  which  the 
decree  was  made,  and  that  the  debt  secured  by  the 
mortgage  had  been  incurred  by  his  father  for  im- 
moral purposes.    Held,  that  the  son  was  not  entitled 
to  succeed  in  such  suit  merely  because,  although 
he  was  of  age,  he  was  not  required  by  the  mortgagee 
to  join  in  the  mortgage,  and  was  not  made  a  party 
to  the  suit  to  enforce  the  mortgage  ;  but  that  he  was 
in  the  same  position  as  he  would  have  been  had 
he  been  a  minor  at  the  time  the  mortgage  was  made 
and  the  decree  was  passed,  and  was  therefore  only 
entitled  to  succeed  if  he  showed  that  the  debt  in- 
curred by  his  father  was  incurred  for  immoral  pur- 
poses  of   his   own.     Held,  further,  that,  inasmuch 
as  the  debt  in  question  was  incurred  for  necessary 
purposes,  and  as  the  son  was  aware  of  the  mortgage 
and  did  not  protest  against  it,  but  on  the  contrary 
stood  by  and  benefited  thereby,  and  as  he  was  aware 
of  the  suit  and  did  not  apply  to   be  made  a  party 
thereto,  he  was  asking  too  late  for  the  relief  which 
he  sought.     Ram  Narain  Lall  v.  Ehawani  Prasad, 
I.  L.  R.  3  All.  443,    referred    to.     Phul    Chand 
V.  Man  Singh    .         .         .     I.  L.  R.  4  All.  309 
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ancestral  property  hy  father — Suit  by  son  to  recover 
his  interest — Burden  of  proof.  Where  a  Hindu, 
a  minor,  governed  by  the  law  of  the  Mitakshara, 
sued  to  set  aside  an  alienation  of  ancestral  property 
by  his  father,  on  the  ground  that  such  alienation 
was  made  to  satisfy  a  debt  contracted  for  immoral 
purposes: — Held  hy  Stbaiqht,  J.,  that  the  burden 
of  proving  that  the  debt  was  contracted  for  such 
purposes,  and  that  the  defendant  had  notice  that  it 
was  contracted  for  such  purposes,  lay  on  the  plaint- 
iff, and  that  the  plaintiff  was  not  discharged  from 
such  burden  because  he  ha/d  proved  generally  that 
his  father  had  been  guilty  of  extravagant  waste  of 
the  ancestral  property.  Hanooman  Perahad  Pan- 
dey  V.  Bahooee  Munraj  Koonweree,  6  Moo.  I.  A. 
392  ;  and  Suraj  Bunsi  Koer  v.  Sheo  Pershad  Singh, 
I.  L.  R.  5  Calc.  148,  referred  to.  Held,  also,  by 
Straight,  J.,  that  it  could  not  be  presumed  from 
such  conduct  of  the  father  that  the  debt  in  question 
had  been  contracted  for  immoral  puiposes.     Per 
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Stfart,  C.J.,  that  the  plaintiff's  father  having 
been  guilty  of  extravagant  waste  of  the  ancestral 
jjroperty,  the  burden  of  proof  in  this  case  lay  on 
the  defendant.  As,  however,  there  was  reason  to 
suspect  that  the  suit  was  a  collusive  one,  brought 
at  the  instance  of  the  plaintiff's  father,  if  not  really 
by  him,  and  it  was  very  doubtful  whether  the  alien- 
ation was  objectionable  on  the  ground  taken  in  the 
name  of  the  plaintiff,  it  would  not  be  safe  to  give 
the  plaintiff  a  decree.  Hantjman  Singh  v.  Nanak 
Chand      .         .         .         .      I.  L.  R.  6  Aa  193 
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Mitakshara 

Mithila      law — Execution  of  decree — Sale     of    an- 
cestral    estate   in   satisfaction    of     father'' s    debt — 
Parties   to  proceedings.    There    is   no   conflict   of 
authority  as  to  the  principle  that  sons  cannot  set  up 
their  rights,  which  are  to  take  present  vested  inter- 
ests on  their  birth,  jointly  with  their  father   in  an- 
cestral estate,  against  their  father's  alienation  for 
an  antecedent  debt,    or   against  his  creditors'  re- 
medies for  his  debt,  if  such  debt  has  not  been  con- 
tracted  for   an  immoral  purpose  ;  the  law  on  this 
point  being  the  same  under  the  Mitakshara  and 
the  Mitliila  shasters.     From  the   above   must  be 
distin"^uished  the  question  how  far  the  joint  sons 
can  be  precluded  from  disputing  the  liability  at- 
taching to  their  shares,  where  proceedings  have  been 
taken  by  or  against  the  father  alone.    If  the  father's 
debt,  not   having  been  contracted  for  an  immoral 
purpose,  is  such  as  to  support  a  sale  of  the  entirety 
of  the  joint  estate,  either  he  may  sell  the  latter  with- 
out suit,  or  the  creditor  may  obtain  a  sale  of  it  by 
suit.     But  the  joint  sons,  not  being  parties  to  the 
execution -proceedings  or  to  the  sale,  are  not  pre- 
cluded from  having  a  question  as  to  the  nature  of  the 
debt  tried  in  a  suit  of  their  own  ;  a  right  which  will, 
however,  avail  them  nothing  unless  it  can  be  shown 
that  the  debt  was  not  such  as  to  justify  a  sale  of  the 
joint    estate.     If,   upon   the    proceedings   and   in 
regard  to  the  intention  of  the  parties,  doubts  are 
raised  whether  what  has  been  sold  is  the  interest 
of  the  father  alone  or  the  joint  estate,  the  absence  of 
the  sons  from  the  proceedings  may  be  a  material 
consideration.     But  if  the  purchaser  has  bargained 
and  paid  for  the  entirety,  he  may  defend  his  title 
upon  any  ground  which  would  have  justified  a 
sale,  had  the  sons  been   brought  in  to  defend  their 
interests  in  the  execution-proceedings.     Deendyal 
LaU  V.  Jugdeep  Narain  Singh,  L.  R.  4  I.  A.  247  : 
I.  L.  R.    3  Calc.    1-98,  does  not  lay  down  as  an 
invariable  rule  that  co-parcenary  interests  will  not 
pass  by  an  execution  sale  unless  the  co-parcenere 
are  joined  in  the  suit,  or  that  only  the  father's 
interest   passes    to    the    purchaser  where  the  suit 
was  against  the  father  alone.    This  debt  being  one 
which  must  be  taken  as  a  joint  family  debt,  though 
the  suit  upon  it  was  against  the  father  alone ; — 
Held,  that  a  claim  by  minor  sons  for  exemption  of 
their  shares  failed  on  the  merits,  the  entire  family 
estate  having  passed  by  the  sale.     Nanomi  Babua- 
siN  V.  MoDHUN  MoHUN     .     I.  L.  R.  13  Calc.  21 

L.  R.  13  I.  A.  1 
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S9.  .  Effect  of  sale  in 

execution  of   mortgage-decree   and   of   money-decree 
against  the  father — Transfer  of  Property    Act,  s.  85. 
Where  the  property  of  an  undivided  Hindu  family, 
consisting   of  father    and   sons,    has   been  sold  In 
execution  of    a  decree  obtained  against  the  father 
only  for  a  debt  contracted  by  him  for  purposes 
neither  immoral  nor  illegal,  the  sons  cannot  recover 
their  shares  from  the  purchaser,  if  the  decree  has 
been  obtained  upon  a  mortgage  or  hypothecation  of 
the  property  directing  such  property  to  be  sold  to 
realize  the  debt.     It  is  otherwise  if  the  decree  in 
execution  of  wbich  the  sale  takes  place  is  a  mere 
money-decree.     Per  Kernan,  J.     It  will  still  be 
necessary  in  all  cases  where  a  creditor  seeks  in  a  suit 
to  bind  a  son's  estate  in  ancestral  or  other  property 
for  a  debt  incurred  by  his  father  and  not  by  him, 
that  the  son  should  be  made  party  to  the  suit. 
Girdharee  Lall  v.  Kantoo  Lall,   L.  R.  1  I.  A.  321 ; 
Muddun  Thakoor  v.  Kantoo  Lall,  L.  £.  1 1.  A.  321  , 
and    Deendyal   Lall    v.    Jugdeep   Narain    Singh, 
L.  E.  4  I.  A.  247,  discussed.     Hardi  Narain  Sahu 
V.  Ruder  Perkash  Misser,    I.  L.  R.  9  Calc.  626, 
followed.     Ponnappa  Pillai    v.    Pappuvayyangar, 
I.  L.  R.  4  Had,  1,  modified.    Ponnappa  Pillai  v. 
Pappuvayyangar     .         .    I.  L.  R.  9  Mad.  343 


90. 


^  Decree     against 


father — Sale  of  ancestral  estate  in  execution  o  ] 
money-decree.  A  sale  of  ancestral  property  in  execu- 
tion of  a  money-decree  obtained  against  a  Hindu 
father  will,  if  the  debt  was  neither  immoral  nor 
illegal,  pass  to  the  purchaser  the  entire  interest  of 
which  the  father  could  dispose, — i.e.,  his  son's  as 
well  as  his  own  share, — provided  the  purchaser  has 
bargained  and  paid  for  such  interest.  The  son,  not 
being  bound  by  the  decree  against  his  father,  may 
contest  the  sale  by  suit,  but  unless  he  proves  that 
the  debt  was  not  such  as  to  justify  the  sale,  he  cannot 
succeed.  The  revised  ruling  of  the  Full  Bench 
in  Ponnappa  v.  Pappuvayyangar,  I.  L.  R.  9 
Mad.  313,  as  to  sales  in  execution  of  money- 
decrees  against  the  Hindu  father  has  been  over- 
niled  by  ^  the  decision  of  the  Privy  Council  in 
Nano7ni  Bahuasin  v.  Madun  Mohun,  L.  R.  13  I. 
A.  1  :  I.  L.  R.  13  Calc.  21.  Narasanna  v. 
Ctjrappa     .        .         .        I.  Ij.  R.  9  Mad.  424 


91. 


Power      of     the 


father  to  alienate  ancestral  property  for  pious  pur- 
poses. According  to  the  Hindu  law,  the  power  of 
the  father  to  make  alienations  of  joint  ancestral 
estate  without  his  son's  consent  extends  to  provision 
of  a  permanent  shrine  for  a  family  idol.  Gopal 
Chand  Pande  v.  Bdbu  Kanwar  Singh,  S.  D.  A. 
1843,  p.  24,  referred  to.  In  a  suit  brought  by  a  son 
to  set  aside  an  alienation  of  ancestral  estate  by  the 
father  for  the  purpose  above  mentioned,  the  son 
having  contended  that  the  real  motive  for  the  gift 
was  not  piety  to  the  gods,  but  malice  against  him, 
the  Court  remitted  an  issue  to  the  lower  Appellate 
Court  for  the  purpose  of  ascertaining  whether  the 
endowment  had  been  made  bond  fide  for  the  satis- 
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faction  of  the  idol  and  the  benefit  of  the  donor's 
soul,  or  from  motives  of  spite  against  the  plaintiff. 
Raghunath  Prasad  v.  Gobind  Prasad 

I.  Ii.  R.  8  All.  76 


92. 


Joint       Hindu 


family — Liability    of  ancestral   estate   for  satisfac- 
tion of  father's  debt,  when  not  incurred  for  immoral 
purposes.     A  suit  was  brought  against  G,  the  head 
of  a  joint  Hindu  family,  by  8,  to  whom  he  had 
mortgaged  ten  biswas  of  ancestral  estate  as  security 
for  a  loan,  to  recover  the  amount  of  the  loan  by  en- 
forcement of  the  mortgage  against  the  entire  ten 
biswas.  During  the  pendency  of  the  suit,    G  died 
and  his  son  Z  and  his  widow  B  were  brought  on  the 
record  as  his  legal  representatives.     In  support  c»f 
his  claim  to  enforce  the  mortgage  against  the  entire 
ten  biswas,  and  not  merely  against  the  share  therein 
which   G,     during   his   Hfetime,   might  have     got 
separated,  the  plaintiff  pleaded  that  the  debt  incur- 
red by  (?  was  of  such  a  character  that,  according  to 
the  Hindu  law,  his  son  Z  was  under  a  pious  duty 
to  discharge  it  out  of  his  own  estate.     It  was  found 
that,  although  the  father  was  grossly  extravagant 
and  selfish  in  his  expenditure,  there  was  no  evidence 
that  the  proceeds  of  the  particular  loan  in  question 
were  applied  to  any  special  licentious  purposes,  but 
that  the  money  was  not  borrowed  to  meet  any  family 
necessity  or  laid  out  in  necessary  expenses,  but  used 
in  (7's  personal  expenses.     Held,  that  this  evidence 
did  not  justify  the  lower  Court  in  decreeing  that  the 
debt  should  be  charged  on  the  share  of  the  father 
alone   in  the  ten  biswas  mortgaged,  as  it  did  not 
establish  that  he  had  wasted  the  money  on  immoral 
purposes,  or  that  the  debt  was  such  that  a  pious  son 
would  be  free  to  repudiate  it.     Nanomi  Bohua-sin  v. 
21odun    Mohun,  I.  L.    R.  13  Calc.  21,    followed. 
SiTA  Ram  v.  Zalim  Singh  .  I.  L.  R.  8.  All.  231 

93. Suit  by  sons  to 

set  aside  alienation — Burden  of  proof.  The  rule 
enunciated  by  the  Privy  Council  in  Muddun  Tha- 
koor V.  Kantoo  Lall,  14  B.  L.  R.  187,  and  Suraj 
Bunsi  Koer  v.  Sheo  Pershad  Singh,  I.  L.  R.  5  Calc. 
148,  "  that  where  joint  ancestral  property  has 
passed  out  of  a  joint  family,  either  under  a  conve}'- 
ance  executed  by  a  father  in  consideration  of  an 
antecedent  debt  or  in  order  to  raise  money  to 
pay  off  an  antecedent  debt,  or  under  a  sale 
in  execution  of  a  decree  for  the  father's  debt, 
his  sons,  by  reason  of  their  duty  to  pay  their 
father's  debt,  cannot  recover  that  property,  un- 
less they  show  that  the  debts  were  contracted  for 
immoral  purposes  to  the  knowledge  of  the  vendee 
or  mortgagee,"  is  limited  to  antecedent  debts,  i.e., 
to  debts  contracted  before  the  sale  or  mortgage 
sought  to  be  impeached  by  the  son  ;  and  it  does  not 
cover  cases  in  which  a  sum  in  ready  money  has  been 
paid  over  to  the  father  by  the  vendee  or  mortgagee. 
The  authorities  seem  to  come  to  this,  that  in  those 
cases  where  a  person  buys  ancestral  estate,  or  takes 
a  mortgage  of  it  from  the  father,  w^hom  he  knows 
to  have  only  a  limited  interest  in  it,  for  a  sum  of 
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ready  money  paid  down  at  the  time  of  the  trans- 
action, such  person,  in  a  suit  by  the  sons  to  avoid 
it,  must  establish  that  he  made  all  reasonable  and 
fair  inquiry  before  effecting  the  sale  or  mortgage, 
and  that  he  was  satisfied  by  such  inquky,  and 
believed,  in  paying  his  money,  that  it  was  required 
for  the  legal  'necessities  of  the  joint  family,  in 
respect  of  which  the  father,  as  head  and  manag- 
ing member,  could  deal  with  and  bind  the  joint 
ancestral  estate.  Lal  Singh  v.  Deo  Narain 
Singh     ....       I.  L.  K.  8  All.  279 

I  94,  Creditors  remedy 

against  sons  how  affected  by  reason  of  his  having 
sued  the  father  separately.  Although  a  decree 
may  have  been  obtained  against  the  father  of  a 
joint  Hindu  family  for  a  debt  incurred  b}^  him,  a 
subsequent  suit  is  maintainable  against  the  son  in 
respect  of  the  same  debt  for  the  enforcement  of  the 
son's  liability  for  it,  such  debt  being  one  which  the 
son  is  legally  bound  to  pay.  The  creditor  may  in 
his  original  suit  implead  the  son,  b\it  his  omitting 
to  do  so  will  not  deprive  him  of  his  subsequent 
remedy  against  the  son.  There  is  no  difference  in 
principle  as  regards  the  subsequent  remedy  of  the 
creditor  against  the  son  between  the  case  of  a  debt 
secured  by  a  mortgage  and  a  simple  money  debt. 
Lachmi  Narain  v.  Kunji  Lal,  I.  L.  B.  16  All.  449  ; 
Balmakund  v.  Sangari,  I.  L.  R.  19  All.  379; 
Bhawani  Prasad  v.  Kallu,  I.  L.  R.  17  All.  537  ; 
Ramasami  Nadan  v.  Ulaganatha  Goundan,  I.  L. 
R.  22  Mad.  49  ;  Ariabudra  v.  Dora   Sami,  I.  L.  R. 

II  Mad.  413  ;  and  Nanonii  Babuasin  v.  Modhun 
Mohun,  I.  L.  R.  13  Calc.  21,  referred  to.  The 
obligation  of  a  Hindu  son  to  pay  his  father's  debt 
is  not  an  obligation  which  he  has  incurred  jointly 
with  his  father,  and  the  creditor's  cause  of  action 
is  not  a  single  cause  of  action  which  is  exhausted 
upon  a  decree  being  obtained  against  one  of 
them  only.  Hemendro  Coomar  MuUick  v.  Rajendro 
Lall,  I.  L.  R.  3  Calc.  353  ;  Dhunpat  Singh  v.  Sham 
Soondar  Mitter,  I.  L.  R.  5  Calc.  292  ;  and  Hoart 
V.  I^ihlett,  L.  R.  {1891)  1  Q.  B.  781,  referred  to. 
Dhabam  Singh  v.  Angan  Lal 

I.  L.  K.  21  All.  301 
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Joint 


family 


property  sold  in  execution  of  a  decree  on  a  mort- 
gage against  the  father  alone — Decree  satisfied — 
Subsequent  recovery  by  the  sons  of  part  of  the  mort- 
gaged property — Remedy  of  mortgagee.  A  mort- 
gagee held  a  mortgage  of  joint  familj'  property 
given  by  the  father  alone.  He  sued  on  his  mort- 
gage ■without  making  the  sons  parties  to  the  suit, 
and,  having  obtained  a  decree,  brought  the  whole 
of  the  joint  family  property  to  sale  and  purchased 
it  himself.  This  purchase,  together  with  a  futher 
cash  payment  of  R69,  satisfied  the  mortgage-debt. 
-After  the  mortgage  had  been  thus  satisfied,  the 
sons  brought  a  suit  for  recover}'  of  their  shares  in 
the  joint  family  property  amounting  to  one-fourth, 
and  obtained  a  decree,  and  got  possession  of  the 
property  claimed.     The  mortgagee  then   brought 
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a  suit  against  the  sons  to  recover  from  them  a  share- 
of  the  mortgage-debt  proportionate  to  the  share 
in  the  joint  family  property  owned  by  them.  Heldy 
that  the  original  mortgage  having  become  extinct^ 
the  plaintiff  was  entitled  to  a  decree  for  one-fourth 
of  the  price  realized  bj'  the  mortgaged  property 
at  auction-sale  and  to  recover  the  same  by  sale  of 
the  interest  of  the  sons  in  the  joint  family  property. 
Bhawani  Prasad  v.  Kallu,  I.  L.  R.  17  All.  537 , 
referred  to.  Dharam  Siyigh  v.  Aiigayi  Lal,  I.  L.  R. 
21  All.   301,  followed.     Lachhman  Das  v.  Dallu 

I.L.  11.22  All.  394 
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Joint        family 


— Decree  against  the  father  alone — Attachment  of 
family  property  in  execution  of  such  decree — Son^s 
interest  in  the  family  property  when  bound  by 
decree  against  the  father  or  by  sale  effected  by  the 
father.  Where  in  a  joint  Hindu  family  the  father 
disposes  of  family  property,  the  son's  interest  is 
bound,  unless  the  son  can  show,  in  proceedings 
taken  for  that  purpose,  that  the  disposal  of  the  pro- 
perty by  his  father  was  made  under  circumstances 
which  deprived  his  father  of  his  disposing  power. 
So  also,  where  family  property  is  sold  under  pro- 
ceedings taken  against  the  father  alone,  the  son's 
interest  is  bound  unless  the  son  can  show  that  the- 
sale  was  on  account  of  an  obligation  to  which  he  was 
not  subject.  The  father  is,  in  fact,  the  represent- 
ative of  the  family  both  in  transactions  and  in 
suits,  subject  only  to  the  right  of  the  sons  to  prevent 
an  entire  dissipation  of  the  estate  by  particular 
instances  of  wTong-doing  on  the  father's  part.  Ja- 
gabhai  Lalubai  v.  Vijbhukandas  Jagjivandas. 

L  L.  B.  11  Bom.  37 


97. 


Joint     family — 


Mortgage  by  father — Decree  subsequently  to  fa- 
therms  death  against  eldest  son  as  heir  of  father — 
Minor  sons  not  parties — Sale  in  execution  of  family 
property  other  than  that  comprised  in  mortgage — 
Subsequent  ^it  by  minor  sons  to  recover  their  shares 
— Minor  sons  when  bound  by  decree  against  eldest  son 
as  heir  of  father.  One  K  mortgagetl  certain  land  to 
B  and  died,  leaving  four  sons,  viz.,  R  and  the  three 
minor  plaintiffs.  Subsequently  B  brought  a  suit 
on  the  mortgage  against  K  by  his  heir  R  for  the 
amount  due,  and  obtained  a  decree,  whereby  it  was 
ordered  that  the  amount  should  be  recovered  from 
the  mortgaged  property  and,  if  that  proved  insuffi- 
cient, from  the  other  estate  of  the  deceased.  The 
minor  sons  were  not  made  parties  to  that  suit,, 
nor  was  R  sued  as  representing  the  joint  familj'. 
In  execution  of  the  decree,  B  attached  and 
sold  the  whole  of  the  joint  famil}'  property^ 
the  certificate  of  sale  showing  that  the  right,  title, 
and  interest  of  K,  deceased,  by  his  heir  R,  was 
attached  and  sold  and  conveyed  to  the  purchaser. 
The  three  minor  sons  subsequently  brought  this 
suit  to  recover  some  of  the  proj)erty,  contending 
that  their  shares  were  not  bound  by  the  sale. 
Held,  on  the  authority  of  Bissessur  Lall  Shahoo 
V.  Luclimessur  Singh,  L.  R.  6  L  A.  233,  and  re  vera- 
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ing  the  decree  of  the  lower  Court,  that  the  property 
in  question  having  been  declared  liable  for  the  debt 
incurred  by  the  father,  the  intention  was  that  the 
estate  in  its  entirety  should  be  sold.  The  minor  sons 
were  therefore  bound  by  the  sale,  unless  they  could 
prove  that  the  father's  debt  had  been  incurred  for 
an  immoral  and  improper  purpose.  The  case  was 
accordingly  sent  back  for  trial  of  an  issue  upon  that 
point,  with  a  direction  that  the  burden  of  proof 
should  lie  upon  the  plaintifFs.  Jairam  Bajaba- 
SHET  V.  JoMA  Kondia  .     I.  L.  R.  11  Bom.  361 


98. 


Mortgage       of 


family  froperty  by  father — Decree  against  father 
enforcing  mortgage — Decree  for  money  against 
father — Sale  in  execution  of  decrees — Rights  of 
sons.  The  members  of  a  joint  Hindu  family  brought 
suits  in  which  they  respectively  pra3^ed  for  decrees 
that  their  respective  proprietary  rights  in  certain 
ancestral  property  might  be  declared,  and  that  their 
interests  in  such  property,  which  were  about  to  be 
sold  in  execution  of  two  decrees  against  their  father, 
might  be  exempted  from  such  sale.  One  of  these 
decrees  was  for  enforcement  of  a  hypothecation  by 
the  plaintiff's  father  of  the  property  in  suit.  It  Avas 
admitted  on  behalf  of  the  plaintiffs  in  connection 
with  this  decree  that,  although  the  judgment- 
debtor  was  a  person  of  immoral  character,  the  cre- 
ditor had  no  means  of  knowing  that  the  moneys 
advanced  by  him  were  likely  to  be  applied  to  any 
other  purpose  than  that  for  which  they  were  pro- 
fessedly borrowed,  namely,  for  the  purpose  of  an 
indigo  factory  in  which  the  family  had  an  interest. 
Held,  that  the  plaintiffs  were  not  entitled  to  any 
declaration  in  respect  of  the  execution  proceedings 
under  the  decree  for  enforcement  of  hypothecation. 
The  second  of  the  decrees  above  referred  to  was 
a  simple  money-decree  for  the  principal  and  interest 
due  upon  a  hundi  executed  by  the  father  in  favour 
of  the  decree- holder.  The  suit  terminating  in  the 
decrcG  was  brought  against  the  father  alone,  and 
the  debt  was  treated  as  his  separate  debt.  Held, 
that  the  creditor's  remedy  was  to  have  brought  his 
suit,  if  he  desired  to  obtain  a  decree  which  he  could 
execute  against  the  family  property  and  not  against 
the  father's  interest  only,  and  if  he  could  maintain 
such  a  suit,  either  against  those  members  of  the 
family  against  whom  he  desired  to  execute  his 
decree  or  against  the  father  as  head  of  the  family, 
expressly  or  impliedly  suing  him  in  that  capacity  ; 
but  that,  not  having  taken  this  course,  his  decree 
was  not  enforcible  against  the  plaintiff's  rights 
and  interests  in  the  attached  property.  Muttayan 
Chetti  V.  Sangili  Virapandia  Chinnatamhiar,  I.  L. 
R.  6  Mad.  1,  distinguished.  Nanomi  Babuasin  v. 
Modun  Mohun,  I.  L.  R.  13  Calc.  21,  and  Basa  Mai 
V.  Maharaj  Singh,  I.  L.  R.  8  All.  205,  referred  to. 
Balbir  Singh  v.   Ajudhia  Prasad 

I.  L.  R.  9  All.  142 
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for  father^ s  debts  in  lifetime  of  father — Suit  against 
father  and  sons — Right  in  suit  to  decree  against  sons. 
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A  creditor  of  a  Hindu  brought  a  suit  against  him 
and  his  sons  whom  it  was  sought  to  make  liable 
on  the  ground  that  the  debts  were  incurred  for 
the  benefit  of  the  family,  but  he  did  not  obtain  a 
decree  against  the  sons.  Held,  that  the  plaintiff 
could  have  prosecuted  his  claim  against  the  sons  in 
that  suit,  and  have  obtained  a  decree  making  their 
shares  in  the  family  property  liable  for  the  father's 
debt.  Ramasami  Nadan  v.  Ulaganatha  Goun- 
DAN      .         .         .         .       I.  L.  R.  22  Mad.  49 
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Decree  against 


father  for  money  due,  the  sons  not  being  joined  as 
defendant's — Death  of  father  after  original  debt 
barred  by  limitation,  the  decree  subsisting — Suit 
against  the  sons  on  the  decree — Period  of  limitation 
how  calcidated — One  cau^e  of  action.  Certain 
creditors,  having  in  1882  obtained  a  decree,  kept 
alive  that  decree  until  1893,  when  the  judgment 
debtor  died.  They  then  sought  to  make  liable  the 
property  of  the  deceased  in  the  hands  of  the  defend- 
ants, his  sons  and  representatives,  stating  the 
cause  of  action  against  the  said  defendants  as 
having  arisen  in  1893,  the  date  of  their  father's 
death.  The  sons  pleaded  limitation,  and  the  ques- 
tion was  whether  the  period  of  limitation  against  the 
sons  began  to  run  from  the  date  of  death  of  their 
father  or  from  the  date  at  which  the  debt  originally 
became  due.  On  a  reference  being  made  to  a  Full 
Bench  as  to  ''  whether  a  creditor  in  the  position 
of  the  plaintiff  has  a  further  right  to  sue  the  son 
for  his  father's  debt  on  the  death  of  the  father, 
apart  from  the  right  to  sue  him  in  the  father's  life- 
time for  such  debt:" — Held,  that  in  such  a  case 
there  are  not  two  causes  of  action,  and  such  a  credi- 
tor has  not  a  further  right  to  sue  the  son  for  his 
father's  debt  on  the  death  of  the  father,  apart  from 
the  right  to  sue  him  in  the  father's  lifetime  for  such 
debt,  and  that,  in  consequence,  the  suit  was  barred 
by  limitation.  Arunachala  v.  Zamindar  of  Sivagiri, 
I.  L.  R.  7  Mad.  328  ;  Natasayyan  v.  Ponnusami 
I.  L.  R.  16  Mad.  99  ;  Ramayya  v.  Venkataratnam, 
I.  L.  R.  17  Mad.  122,  considered.  Mallesam 
Naidu  v.  Jugala  Panda      I.  L.  R.  23  Mad.  292 


101. 


Joint      Hindu 


family — Mortgage  by  father — Suit  to  enforce  the 
mortgage  against  son's  shares — Legal  necessity — 
Burden  of  proof.  As  a  general  rule,  a  creditor 
endeavouring  to  enforce  his  claim  under  a  hypothe- 
cation bond  given  by  a  Hindu  father  against  the 
estate  of  a  joint  Hindu  family  in  respect  of  money 
lent  or  advanced  to  the  father  having  only  a  limited 
interest  should,  if  the  question  is  raised,  prove 
either  that  the  money  was  obtained  by  the  father 
for  a  legal  necessity  or  that  he  made  such  reasonable 
inquiries  as  would  satisfy  a  prudent  man  that  the 
loan  was  contracted  to  pay  off  an  antecedent  debt, 
or  for  the  other  legal  necessities  of  the  family. 
There  is  a  distinction  betAveen  such  cases  as  this 
and  cases  in  which  a  decree  has  been  obtained 
against  the  father  and  the  property  sold,  or  cases 
in  which  the  sons  come  into  Court  to  ask  for  relief 
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against  a  sale  effected  by  their  father  for  an  antece- 
dent debt.  Where  a  decree  is  obtained  against  the 
father  and  a  sale  effected,  the  presumption  is  that 
the  decree  w  as  properly  made.  Where  a  son  comes 
into  Court  to  ask  for  relief  against  a  sale  effected 
by  his  father  for  an  antecedent  debt,  it  is  for  the 
son  to  make  out  a  case  for  the  relief  asked  for. 
In  a  suit  against  the  members  of  a  joint  Hindu 
family  upon  a  bond  given  by  their  father,  and 
in  which  family  property  was  hypothecated,  no 
evidence  was  given  on  either  side  as  to  the  cir- 
cumstances in  which  the  bond  was  given.  There 
was  no  evidence  to  show  that  anj'  inquiry'  had  been 
made  by  the  plaintiff  as  to  the  objects  for  ^^•hich  the 
bond  was  executed  by  the  father.  Held,  that  the 
burden  of  proof  was  upon  the  plaintiff  to  show  either 
that  the  money  was  obtained  for  a  legal  necessity 
or  that  he  had  made  reasonable  inquiries  and  ob- 
tained such  information  as  would  satisfy  a  prudent 
man  that  the  loan  was  contracted  to  pay  off  an 
antecedent  debt  or  for  the  other  legal  necessities 
of  the  family,  and  that  no  evidence  having  been 
given,  the  suit  must  be  dismissed.  Jamxa  v. 
Nain  Sukh      .         .         .      I.  L.  R.  9  All.  493 


102. 


Sale  of     joint 


family  estate  in  execution  of  decree  upon  the  father'' s 
debt — Exoneration  of  son^s  share  only  where  debt 
has  been  incurred  for  an  immoral  or  illegal  purpose 
— Burden  of  provmg  the  nature  of  the  debt.  The 
sons  in  a  joint  family  under  the  Mitakshara  cannot 
set  up  their  rights  of  inheritance  in  the  family  estate 
against  their  father's  alienation  for  an  antecedent 
debt  or  against  a  sale  in  execution  of  a  decree  upon 
such  debt,  although  the  sons  may  not  have  been 
parties  to  the  decree,  unless  the  sons  can  establish 
that  the  debt  has  been  contracted  for  an  immoral 
or  illegal  purpose.  The  son's  position  is  distinct 
in  this  respect  from  that  of  other  relations  in  the 
joint  family,  inasmuch  as  it  is  his  duty  to  pay,  out 
of  the  family  estate,  his  father's  debt.  A  decree 
against  indebted  fathers,  in  a  family  consisting  of 
fathers  and  sons,  charged  the  familj'  estate,  and  the 
sale  in  execution  was  not  merelj'^  of  the  right,  title, 
and  interest  of  the  debtors,  but  of  the  property  being 
.such  interest.  On  the  other  hand,  before  the  sale, 
notice  was  given  on  behalf  of  the  sons  that  the  pro- 
perty was  ancestral  and  joint.  Held,  in  a  suit  on 
behalf  of  the  sons  against  the  piu-chaser  at  the  sale 
to  recover  their  shares,  that  it  was  for  the  plaintiffs 
to  show  affirmatively  that  the  debts  were  contracted 
for  an  illegal  or  immoral  purpose,  and  that  to  estab- 
lish general  extravagance  against  the  fathers  was 
insufficient.  It  was  not  necessary  for  the  pur- 
chaser to  show  that  there  had  been  a  proper  inquiry 
as  to  the  purpose  of  the  loan  or  to  prove  that  the 
money  was  borroA\  ed  for  family  necessities.     Bhao- 

DUT  PeRSHAD   r.    GlRJA   KOER 

I.  L.  R.  15  Gale.  717 
L.  R.  15  I.  A.  97 
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Mortgage   by   a    father — Decree   against  father   on 
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mortgage  giving  possession  with  interest  and  costs 
— Son^s  liability  to  satisfy  the  decree  as  to  interest 
and  costs.  The  plaintiff's  father  mortgaged  certain 
ancestral  property  for  a  limited  term.  A  suit  was- 
brought  on  the  mortgage  against  the  father,  and  a 
decree  was  passed,  directing  the  mortgaged  pro- 
perty to  be  handed  over  to  the  mortgagee  for  a 
certain  time,  and  awarding  payment  of  interest 
and  costs  by  the  father.  In  execution  of  this  de- 
cree, the  mortgagee  sought  to  recover  the  costs  by 
sale  of  the  property  in  question.  Thereupon  the 
plaintiffs  sued  for  a  declaration  that  the  property 
was  not  liable  to  be  sold  in  execution  of  the  decree 
against  the  father,  on  the  ground  that  the  debts 
contracted  by  the  father  were  for  immoral  purposes, 
and  that  therefore  the  estate  could  not  be  bound  by 
the  decree  at  all.  The  Court  of  first  instance 
found  that  the  debts  had  not  been  incurred  for  any 
immoral  purpose,  and  dismissed  the  suit.  On 
appeal  to  the  High  Court : — Held,  that  under  the 
decree  passed  against  the  father  the  interest  and 
costs  became  a  debt  upon  the  M'hole  estate,  from 
which  it  could  not  escape,  unless  it  was  clearly 
made  out  that  the  debt  was  the  result  of  fraud  or 
immorality.  Although  the  father  alone  was  pri- 
marily liable  for  the  fulfilment  of  the  decree,  still 
the  debt  was  one  which  was  rightly  chargeable  to 
the  whole  estate,  and  the  sons  would  be  liable, 
just  as  they  would  have  been  liable  if  the  father  had 
compromised  the  suit,  unless  the  transaction  were 
tainted  with  fraud  or  immorality.  In  a  united 
family  the  father  is  capable  of  acting  as  the  re- 
presentative of  the  family,  except  in  the  case  of  bor- 
ro\nng  for  fraudulent  or  immoral  purposes.  In- 
this  case  he  entered  into  litigation,  which  resulted 
in  loss  to  himself  and  the  family  which  he  represent- 
ed, and  he  could  make  the  family  responsible  for 
any  loss  .so  incurred.  The  judgment-creditor  could 
also  make  them  liable,  although  where  the  father 
desires  to  represent  the  whole  estate  he  can  do  so 
yet  he  is  not  necessarily  bound  to  do  so,  nor 
is  the  whole  estate  liable  where  he  explicitly  or 
impliedly  binds  only  his  own  portion.  Narayan- 
RAV  Damodar  v.  Javhervahu 

I.  L.  R.  12  Bom.  431 


104. 


A  ncestral    pro- 


perty— Joint  family — Alienations  by  father — Pur- 
chaser— Notice.  Where  a  Hindu  governed  by  the 
Mitakshara  law  seeks  to  set  aside  his  father's  alien- 
ations  of  ancestral  property,  if  the  alienees  are 
purchasers  at  Court-safes  held  in  execution  of 
decrees  against  the  father,  it  is  not  enough  for  him 
to  show  that  the  debts  for  vhich  the  decrees  were 
passed  were  contracted  by  the  father  for  im- 
moral purposes ;  it  must  also  be  shown  that 
the  auction- purchasers  had  notice  that  the  debts 
were  so  contracted.  The  points  to  be  determined 
in  such  cases  are  : — (i)  What  was  the  interest  that 
was  bargained  for  and  paid  for  by  the  purchaser  ? 
Was  it  the  father's  interest  only,  or  was  it  the  in- 
terest of  the  entire  family  ?    (ii)  ^\^lere  the  debts,. 
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for  which  the  decrees  were  obtained,  under  which 
the  property  was  sold,  contracted  for  immoral 
purposes  ?  and  (iii)  Had  the  purchaser  notice  that 
the  debts  were  so  contracted  ?  Suraj  Bunsi  Koer 
V.  Sheo  Proshad  Singh,  L.  R.  6  I.  A.  88  : 1.  L.  R. 
5  Calc.  148,  and  Nanomi  Bahuasin  v.  Modhun 
Mohun,  L.  R.  IS  I.  A.  1  ;  I.  L.  R.  13  Calc.  21, 
followed.  The  plaintiff  sued  in  1883  for  partition  of 
ancestral  property  consisting  {i7iter  alia)  of  certain 
thikans  which  had  been  sold  in  execution  of  decrees 
passed  against  his  father.  The  plaintiff,  though  an 
adult  at  the  time,  was  not  a  party  to  the  suits  in 
which  the  decrees  were  passed  against  the  father, 
nor  to  the  execution-proceedings.  In  the  certi- 
ficates of  sale  granted  to  the  different  purchasers, 
the  property  sold  was  described  as  being  a  four-anna 
share  which  would  be  equal  to  the  shares  of  the 
father  and  the  son  together,  but  this  description  was 
qualified  by  the  statement  that  "  the  right,  title,  and 
interest  in  the  above-mentioned  property  of  the 
said  R  {i.e.,  the  father)  was  sold."  There  was  noth- 
ing to  show  that  the  purchaser  bargained  for  and 
paid  for  the  entire  family  estate.  Moreover,  the 
plaintiff's  possession  and  enjoyment  of  the  thikans 
in  question  was  never  disturbed,  though  the  sharers 
had  each  a  separate  possession  of  distinct  jDortions 
of  the  ancestral  propert3^  Held,  that,  under  the 
circumstances,  the  father's  interest  alone  passed 
to  the  auction-purchasers.  Krishnaji  Lakshman 
V.   ViTHAL  Ravji  Renge     I.  L.  K.  12  Bom.  625 


105. 


Joint  family — 

father    alone — Pur- 
such   decree — How 


Money-decree — Decree  against 
chaser  at  execution- sale  under 
far  such  sale  binding  on  the  interest  of  the  sons  not 
parties  to  the  suits  or  execution-  proceedings.  In 
the  case  of  a  joint  Hindu  family,  ^\hose  family  pro- 
perty is  sold  by  the  father  alone  by  private  convey- 
ance, or  where  it  is  sold  in  execution  of  a  decree 
obtained  against  him  alone,  the  mode  of  determining 
whether  the  entire  property  or  only  his  interest  in 
it  passes  by  the  sale  is  to  enquire  what  the  parties 
contracted  about  in  the  case  of  a  conveyance  or 
what  the  purchaser  had  reason  to  think  he  was  buy- 
ing if  there  was  no  conveyance,  but  only  a  sale  in 
execution  of  a  money-decree.  In  the  case  of  an 
execution- sale,  the  mere  fact  that  the  decree  was  a 
mere  money-decree  against  the  father  as  distin- 
guished from  one  passed  in  a  suit  for  the  realization 
of  a  mortgage-security  directing  the  property 
to  be  sold,  is  not  a  complete  test.  The  plaintiff 
claimed  certain  property  from  the  defendant, 
alleging  that  he  had  pvirchased  it  from  a  third  per- 
son, who  had  piurchased  it  at  an  auction-sale  held 
in  execution  of  a  money-decree  obtained  against 
the  first  defendant  alone.  The  first  defendant 
was  the  father  of  the  remaining  defendants,  and 
they  constituted  a  joint  Hindu  family.  The  sons 
contended  that  only  the  father's  interest  was  bound 
by  the  sale,  and  the  lower  Courts  decided  in  their 
favour.  On  appeal  the  High  Court  reversed  the 
decree,  and  sent  back  the  case  for  a  fresh  decision, 
on  the  ground  that  the  lower  Courts  had  decided 
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the  question  in  the  case  exclusively  on  the  ground 
that  the  property  had  been  purchased  in  execution 
of  a  money-decree  mthout  referring  to  the  execu- 
tion-proceedings.    Kaqal  Ganpaya  v.  Manjappa 

I.  L.  K.  12  Bom.  691 


106. 


Anceatral 


zamindnri  soil  in  execution  of  decree  for  money 
against  the  father,  including  the  sort's  right  of  suc- 
cession— Delit  not  immoral.  A  sale  in  execution  of 
a  decree  against  a  zamindar,  for  his  debt,  purported 
to  comprise  the  whole  estate  in  his  zamindari.  In 
a  suit  brought  by  his  son  against  the  i)urchaser, 
making  the  father  also  a  party  defendant  to  obtain  a 
declaration  that  the  sale  did  not  operate  as  against 
the  son  as  heir,  not  affecting  his  interest  in  the  estate, 
the  evidence  did  not  establish  that  the  father's  debt 
had  been  incurred  by  him  for  any  immoral  or  illegal 
purpose.  Held,  that,  the  impeachment  of  the  debt 
faihng,  the  suit  failed  ;  and  that  no  partial  interest 
but  the  whole  estate  had  passed  by  the  sale,  the 
debt  having  been  one  which  the  son  was  bound  to 
pay.  Hardi  Narain  Sahu  v.  Ruder  Perhash 
Misser,  I.  L.  R.  10  Calc.  626  (where  th«  sale  was 
only  of  whatever  right,  title,  and  interest  the  father 
had  in  jjroperty),  distinguished.  Minarshi  Na- 
YUDU   V.   Immudi    Kanaka    Ramaya     Goundan 

I  L.  K.  12  Mad.  142 
L.  R.  16  I.  A.  1 


107. 


Money-decree 


against  father — Attachment  of  ancestral  estate. 
In  execution  of  a  money-decree,  ancestral  property 
of  the  joint  family  of  the  judgment-debtor  was  at- 
tached. His  sons  sued  to  release  their  interest  from 
attachment,  alleging  that  the  jadgment-debt 
had  been  incurred  for  immoral  purposes,  which  was 
denied  by  the  decree-holder.  It  was  held  by  the 
lower  Courts  that  nothing  more  than  the  father's 
share  was  liable  to  be  attached,  as  the  sons  were  not 
parties  to  the  decree.  Held,  that  the  nature  of  the 
debt  should  be  determined,  since  the  creditor's 
power  to  attach  and  sell  depends  on  the  father's 
power  to  sell,  which  again  depends  on  the  nature 
of  the  debt.  Nanomi  Bahuasin  v.  Modhun  Mohun, 
L.  R.  13  I.  A.  1  :  I.  L.  R.  13  Calc.  21,  discussed 
and   followed.     Ramanadan    v.    Rajagopala 

I.  L.  R.  12  Mad.  809 


108. 


Liability  of  an- 


cestral  estate  for  father''s  debts — Improper  and 
immoral  debts  of  father — Evidence  of  general  im- 
moral character  of  father — Burden  of  proof-— 
Pensions  Act,  Certificate  of  Collector  under.  The 
power  of  the  father,  as  representative  of  the  family, 
to  bind  the  son's  interests  in  the  family  estate, 
except  in  special  cases,  being  judicially  recognized, 
the  onus  of  estabishing  the  existence  of  those  special 
circumstances  necessarily  lies  on  the  sons  for  the 
purpose  of  defeating  his  creditor's  remedies  against 
the  ancestral  estate.  The  plaintiff  sued  to  recover 
the  balance  of  a  debt  due  on  a  mortgage-bond 
alleged  to  have  been  executed  in  1878  by  the  de- 
fendant's father  (since  deceased)  to  the  plaintiff's 
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fatlier.  The  defendant  pleaded,  inter  alia,  that 
the  loan  was  contracted  without  his  knowledge 
and  for  immoral  purposes,  and  that  his  share  in  the 
mortgaged  jjroperty  was  not  answerable  for  the 
debt.  He  also  contended,  as  to  a  sum  of  R 109-8-0 
claimed  by  the  plaintiff,  that  this  sum  was  claimed 
in  respect  of  saranjam,  and  was  not  recoverable 
by  the  plaintiff  without  a  certificate  under  the  Pen- 
sions Act.  The  lower  Court  found  that  the  defend- 
ant's father  had  been  a  man  of  extravagant  and 
vicious  habits,  but  held,  that  the  defendant  had  fail- 
ed to  prove  that  the  debt  in  question  had  been  con- 
tracted for  immoral  purposes.  The  Judge  therefore 
awarded  the  plaintiff's  claim.  On  appeal  by  the 
defendant  to  the  High  Court  -.—Held,  confirming 
the  decree  of  the  lower  Court,  that  the  burden  lay 
on  the  defendant  of  proving  that  the  loan  to  the 
father  secured  by  the  mortgage-bond  in  the  suit 
was  for  an  illegal  or  immoral  purpose,  and  that 
the  defendant  had  not  discharged  this  burden.  The 
mere  proof  that  his  father  had  been  a  man  of  extra- 
vagant and  immoral  habits  was  not  enough.  Heldy 
also,  that,  as  no  certificate  from  the  Collector  had 
been  produced,  as  required  by  the  Pensions  Act, 
the  claim  to  R 109-8-0  should  be  disallowed.     Chin- 

TA.MANRAV    MeHENDALE    V.    KaSHIKATH 

I.  L.  R.  14  Bom.  320 
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Debts  covtracted 


for  immoral  and  improper  purposes — Burden  of 
proof — Proof  of  immoral  habiin.  In  execution 
of  a  decree  against  the  estate  of  F,  his  estate  was 
sold,  and  it  ultimately  came  into  the  hands  of  the 
plaintiff  as  purchaser,  who  sued  for  jmrtition.  It 
was  contended  that  the  decree  was  in  respect  of 
debts  contracted  by  V  for  immoral  and  improper 
purposes.  Held,  that  proof  of  immoral  habits  in 
the  debtor  did  not  throw  the  onus  on  to  the  plaintiff 
and  oblige  him  to  prove  that  the  debt  was  not  in- 
curred for  an  illegal  or  immoral  purpose.  Chinta- 
manrav  Mehendale  v.  Kafhi nath,  I.  L.  R.  14  Bom. 
ZiOy  followed.  Vasudev  Morbhat  v.  Krisiinaji 
Ballal      .         .  I.  L.  R.  20  Bom.  534 


110. 


Mortgage  effected 


hy  and  decree  jxussed  against  father  only — Father''s 
debt — Effect  of  mortgage  and  decree  on  son's  rights 
and  inlere^U>.  Where  a  Hindu  son  comes  into 
Court  to  assail  either  a  mortgage  made  by  his 
father,  or  a  decree  passed  against  his  father,  or  a 
sale  held  or  threatened  in  execution  of  such  decree 
— whether  it  be  upon  a  mortgage-security  or  in 
respect  of  a  simple  money-debt— -where  there  is 
nothing  to  show  any  limitation  of  the  extent  of 
interest  sold  or  threatened  with  sale  or  charged  in  a 
eecurity  or  dealt  with  by  a  decree,  it  rests  upon  him, 
if  he  seeks  to  escape  from  having  his  interest  affect- 
ed by  the  sale  to  estabhsh  that  the  debt  be  desires 
to  be  exempted  from  paying  was  of  such  a  character 
that  he,  as  the  son  of  a  Hindu,  would  not  be  under 
a  pious  obligation  to  discharge  it,  or  that  his  in- 
terests in  the  property  were  not  covered  by  the 
moptgage  or  touched  by  the  decree,  or  affected  by 
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the    sale    certificate.     Beni    Madho    v.    Basdeo 
Patak      .         .         .         .      L  L.  R.  12  All,  99 

Pem  Singh  v.  Partab  Sinoh 

I.  L.  R.  14  All.  179 


Ul. 


Joint      Hindu 


family — Money -decree  against  father  alone  for  his 
personal  debt — Attachment  of  joint-family  pro- 
perly— Suit  by  sons  to  set  aside  attafhrnent.  "Where 
in  execution  of  a,  simple  money-decree  obtained 
against  the  father  only  in  a  joint  Hindu  family  in 
respect  of  a  bond  debt  incurred  by  him  personally, 
the  decree-holders  attached  the  whole  of  the  joint- 
family  property,  and  before  sale  in  execution  took 
place  the  sons  of  the  judgment-debtor  objected  to 
the  attachment  under  s.  278  of  the  Civil  Procedure 
Code,  and  the  objection  having  been  disallowed 
•sued  for  a  declaration  that  they  were  entitled  to  a 
share  in  the  property  and  for  its  release  from  attach- 
ment : — HeM,  that  the  plaintiffs  were  entitled  to 
impeach  the  attachment  upon  the  ground  that  it 
affected  interests  which  the  decree  could  not  touch, 
and  which  therefore  could  not  be  attached  under  it, 
and  that  the}'  were  in  a  position  to  ask  to  have  those 
interests  exempted  from  the  threatened  sale  in  exe- 
cution.    Ram  Dayat,  v.  Durga  Singh 

I.  L.  R.  12  All.  209 

112.     Decree    against 


father  how  far  binding  aqainst  sons — Question  of 
fact — Acquiescene  by  sons  in  father''s  defence. 
In  a  suit  against  a  Hindu  father  a  decree  had  been 
obtained,  the  execution  of  which  interfered  with 
land  belonging  to  the  undivided  family  of  which  the 
father  was  the  manager  and  his  two  sons  members. 
The  sons  had-not  been  joined  as  defendants  in  that 
suit,  though  they  were  of  age  at  the  time  ;  but  they 
had  known  of  it  and  had  not  objected  to  family 
funds  being  spent  in  its  defence.  On  their  suing 
for  an  injunction  to  restrain  the  decree-holder  from 
executing  the  decree,  on  the  ground  that  it  was  not 
binding  on  them  : — Held,  that  the  question  hou  far 
the  sons  are  bound  by  a  decree  against  the  father 
must  be  decided  with  reference  to  the  particular 
facts  of  each  case.  If  the  father  is  manager  and  the 
question  in  issue  is  one  which  equally  affects  him 
and  the  other  members  of  the  family,  and  if  the  suit 
is  properly  defended,  the  adjudication  will  bind  all 
the  persons  interested  with  the  father,  since  in  that 
case  it  will  be  presumed  that  the  father  represents 
their  interests.  The  sons  will  still  more  clearly 
be  bound  if,  being  of  full  age,  and  knowing  of  the 
litigation,  they  acquiesce  in  the  conduct  of  it  by  the 
father.     Kunjan  Chetti  v.  Sidda  Pillai 

1.  L.  R.  22  Mad.  461 

113.        -^ Liability        of 

member  of  joint  family,  though  not  made  a  i>arty  to 
the  suit — "  Personal "  decree,  meaning  of.  Where 
a  decree  provided  for  the  sale  of  specified  property  of 
a  joint  family  and,  in  the  event  of  the  amount  of  the 
decree  not  being  thereby  satisfied,  for  the  realisation 
of  the  balance  from  the  defendants  personally  : — 
Held,  that  a  junior  member  of  the  joint  family,  who 
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was  liable  for  his  share  of  a  debt  sued  on,  but  who 
was  not  made  a  party  to  the  suit,  could  not  success- 
fully plead  that,  the  decree  being  a  personal  one 
in  regard  to  the  unsatisfied  balance,  he  was  not 
liable  in  regard  to  such  unsatisfied  balance.  Beni 
Madho  V.  Basdeo  Patah  1-  L.  R.  12  All  99,  ai»d 
Bhawani  Prasad  v.  Kollu,  I.  L.  B.  17  All.  537 ^ 
referred  to.     Hari  Ram  v.  Bishnath  Singh 

I.  L.  R.  22  All.  408 


114. 


Mortgage     exe- 


cuted hy  father  on  the  whole  joint  family  property 
in  respect  of  his  own  debts — Liability  of  sons — 
Burden  of  proof.  The  father  of  a  joint  and  undi- 
vided Hindu  family  executed  a  mortgage  over  the 
whole  immoveable  property  of  a  joint  family.  The 
mortgagees  having  obtained  a  decree  on  their  mort- 
gage, and  having  put  an  attachment  on  the  joint 
family  property,  the  minor  son  of  the  mortgagor 
sued  for  a  declaration  that  their  interest  in  the  at- 
tached property  was  not  liable  under  the  mortgagee's 
decree,  inasmuch  as  the  debts  in  respect  of  which 
the  mortgage  had  been  executed  had  been  contract- 
ed for  immoral  purposes,  and  were  not  such  as  they, 
by  the  Hindu  law,  were  under  a  pious  obligation  to 
discharge.  Held,  that  the  burden  of  proving  that 
the  debts  in  question  Avere  contracted  for  the  pur- 
poses alleged  lay  on  the  plaintiffs.  Beni  Mahdo 
v.  Basdeo  Patah  I.  L.  B.  12  All.  99,  followed. 
Lai  Smgh  v.  Deo  Narain  Singh,  I.  L.  R.  8  All.  279 
Basa  Mai  v.  Maharaj  Singh,  I.  L.  R.  8  All.  205 
Subramanya  v.  Sadasiva,  1.  L.  R.  8  Mad.  75 
Hanooman  Persaud  Panday  v.  Munraj  Koonweree, 
6  Moo.  I.  A.  393  ;  and  Bhagbut  Pershad  Singh 
V.  Girja  Keor,  L  L.  R.  15  Calc.  717,  referred  to. 
Bhawani  Baksh  v.  Ram  Dai 

I.  L.  R.  13  All.  216 


115. 


—    Hypothecation 


by  father  of  joint  ancestral  estate — Property  de- 
scribed as  '"''hag  haquq  zamindari  apna" — Decree 
enforcing  hypothecation — Attachment  of  estate — 
Suit  by  son  for  declaration  that  only  fathcr^s  in- 
terest is  affected  by  hypothecation — Burden  of 
proof.  In  a  suit  by  the  sons  of  a  Hindu  for  a 
declaration  that  certain  joint  ancestral  property  was 
not  liable  to  sale  in  execution  of  a  decree  upon  a 
hypothecation-bond  of  such  property  executed  by 
their  father,  in  which  the  property  was  described  as 
'  'haq  haquq  zamindari  apna,'^  and  that  the  bond  and 
decree  were  limited  to  the  father's  own  interest: — 
Held  by  the  Full  Bench,  that,  if  the  plaintiffs  could 
not  show  that  the  interest  which  was  hypothecated 
was  a  limited  interest,  the  Coui-t  must  take  it,  as 
against  the  plaintiffs,  that  the  family  property 
was  hypothecated.  Beni  Madho  v.  Basdeo  Patak, 
L  L.  R.  12  All.  99,  and  Bhawani  Bakhsh  v.  Ram 
Dai,  I.  L.  R.  13  All.  216,  approved.  Pem  Singh 
V.    Partab  Singh     .         .     I.  L.  R.  14  All.  179 


116. 


Simple  money- 


decree  against  father  how  far  binding  upon  son^s 
interests  in  the  joint  family  property.  With  re- 
iference  to  the  question  whether  the  whole  joint- 
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family  property  or  only  the  interest  of  the  father 
therein  is  liable  under  a  decree  obtained  against  a 
Hindu  father  : — Held,  that  where  there  is  nothing 
to  show  any  limitation  of  the  extent  of  the  interest 
sold,  whether  the  sale  took  place  in  execution  of  a 
decree  on  a  mortgage  or  of  a  simple  money-decree, 
it  may  be  presumed  that  the  family  property  and 
not  the  mere  undivided  share  of  the  father  was  sold. 
Pem  Sin^h  v.  Partab  Singh,  I.  L.  R.  14  All.  179, 
referred  to.     Muhammad  Husain  v.  Dipchand 

I.  L.  R.  14  All.  190 


117. 


—  Immoral  origin 


of  debt — Suit  by  a  decree-holder  against  the  sons 
of  deceased  judgment-debtor  whose  property  had 
passed  to  them.  A  decree  was  passed  against  a 
Hindu  for  money  dishonestly  retained  by  him 
from  the  plaintiff's  family  to  which  he  was  ac- 
countable in  respect  of  it.  The  judgment-debtor 
having  died,  the  decree-holder  sought  to  attach  in 
execution  property  of  the  family  which  had  passed 
into  the  hands  of  his  sons  by  survivorship.  The 
sons  objected  that  such  property  was  not  liable  to 
attachment,  and  the  decree-holder  Avas  referred  to  a 
regular  suit.  He  now  brought  a  suit  against  the 
sons.  Held,  (i)  that  the  sons  were  not  entitled  to 
go  behind  the  decree  except  for  the  purpose  of  show- 
ing that  the  judgment-debt  was  immoral  or  illegal 
in  its  origin  ;  (ii)  that  the  judgment-debt  was  not  of 
an  illegal  or  immoral  nature  so  as  to  exclude  the 
pious  obligation  of  the  sons  to  discharge  it.  Nata- 
sayyan  v.  Ponnusami     .     I.  L.  R.  16  Mad.  99 


118. 


Liability        of 


sons  during  their  father^s  lifetime  for  his  antece- 
dent debts — Form  of  decree — Transfer  of  Property 
Act,  s.  88.  Held  by  the  Full  Bench,  that  the  sons 
in  a  joint  Hindu  family  were  liable  to  be  sued  along 
with  their  father  upon  a  mortgage- bond,  given  by 
the  father  alone  after  the  sons  were  born,  which 
purported  to  mortgage  the  joint  family  property, 
the  consideration  having  been,  with  a  trifling  ex- 
ception, money  advances  antecedently  made  by 
the  mortgagee  to  him,  not  as  manager  of  the  family 
or  with  the  authority  of  the  sons  or  for  family  pur- 
poses, but  not  for  purposes  of  immorality  or  for 
purposes  which,  if  the  father  was  dead,  would 
exonerate  the  sons  from  the  pious  obligation  of 
paying  such  debts  of  the  father.  Held,  also,  that 
the  decree  in  such  a  suit  should  be  a  decree  for 
sale  of  the  mortgaged  property  under  s.  88  of  Act 
No.  IV  of  1882.     Badri  Prasad  v.  Mad  an  Lal 

I.  L.  R.  15  All.  75 


119. 


Mortgage-bond 


executed  by  the  father — Right  to  enforce  it  against  the 
sons — Interest.  A  mortgage- bond  executed  by  the 
father  in  a  Mitakshara  family  without  the  consent 
of  his  sons,  who  were  minors  at  the  time,  the  mort- 
gage having  been  effected  mainly  to  discharge  an 
antecedent  debt,  and  not  being  shown  to  have  been 
for  any  immoral  purpose,  is  valid  and  binding  on 
the  sons.  Luchmun  Dass  v.  Oiridkur  Chowdhry, 
I.  L.  R.  5  Calc.    857  ;  Ramayya  v.  Venkataratnam, 


(    4717     ) 


DIGEST  OF  CASES. 


(    4718     ) 


120. 


Mitakshara 


family — Liability  of  son  to  pay  father's  debt  incurred 
during  son^s  minority — Representative  capacity  of 
father — Antecedent  debt — Mortgage — Suit  for  sale 
on  mortgage  by  father  without  joining  sons — Non- 
joinder of  parties — Transfer  of  Property  Act  {IV  of 
18S2),  s.  85 — Notice  of  interest  in  mortgaged  pro- 
perty— Civil  Procedure  Code  (Act  XIV  of  18S2),  ss. 
28,  42.  In  the  case  of  a  joint  Mitakshara  family 
consisting  of  a  father  and  minor  son  where  the 
father  executed  a  mortgage-bond  hypothecating 
ancestral  family  property  during  the  minority  of  his 
son,  and  the  mortgagee,  \nth  notice  of  the  interest 
of  the  son  in  the  mortgaged  property,  brought 
a  suit  against  the  father  alone  to  enforce  the  mort- 
gage, without  making  the  son  a  party  to  the  suit, 
and  obtained  a  decree  declaring  that  the  mortgagee! 
property  was  liable  to  be  sold  in  execution  thereof, 
and  where  the  debt  was  not  proved  to  have  been 
incurred  for  illegal  or  immoral  purposes  : —  Held, 
per  Ghose,  J. — That  the  share  of  the  son  in  the 
ancestral  property  was  liable  for  the  satisfaction  of 
such  decree  notwithstanding  the  provisions  of  s.  86 
of  the  Transfer  of  Property  Act  (IV  of  1882),  the 
father  having  incurred  the  debt  in  his  representative 
capacity  and  as  managing  member  of  the  family 
and  the  son  having  been  substantially  a  party  to 
the  suit  in  which  the  said  decree  was  passed  through 
the  representation  of  his  father.  S.  85  of  the  Trans- 
fer of  Property  Act  lays  down  only  a  rule  of  pro- 
cedure ;  and  the  words  ' '  all  person  "  in  the  section 
could  have  hardly  been  intended  to  include  a  Mitak- 
shara son — much  less  a  minor  son — in  a  suit  where 
the  father  is  sued  in  his  representative  capacity. 
Suraj  BanJii  Kocr  v.  Sheo  Per  shad  Singh,  I.  L.  R. 
5  Cak.  148  :  L.R.6LA.  88  ;  Bissessur  Lai  Sakoo 
V.  Mahanjah  Luchmissur  Singh,  L.  R.  6  [.A.  233  : 
5  C.  L.  R.  477 ;  Nanomi  Babuasin  v.  Modtin 
Mohun,  I.  L.  R.  13  Cak.  21  :  L.  R.  13  I.  A.  1  : 
Dovlat  Ram  v.  Mehr  Chand,  I.  L.  R.  15  Calc. 
70  :  L.  R.  14  I.  A.  187  ;  Pursid  Narain  Singh 
v.  Honoomnn  Sahai,  I.  L.  R.  5  Calc.  845  ;  Bhagbut 
Pershxid  V.  Oirja  Koer,  I,  L.  R.  15  Calc.  717  : 
L.  R.  15  I.  A.  99  ;  Mchabir  Prasad  v.    Maheswar 
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I.  L.  R.  17  Mad.  122,  distinguished.  Girdharee 
LaU  V.  Kaiitoo  Lai,  22  W.  R.  56  ;  Suraj  Bunsi 
Koer  V.  Sheo  Persad  Sin^h,  I.  L.  R.  5  Calc.  148  ; 
Laljee  Sahoy  v.  Fakeer  Chand.,  I.  L.  R.  6  Cak. 
135 ;  Khalil-ul-Rahman  v.  Gobind,  I.  L.  R.  20 
Calc.  328,  approved  of.  The  liability  of  the  sons  in 
a  Mitakshara  family  to  discharge  the  father's  debt 
is  not  limited,  with  regard  to  interest,  by  the  pro- 
vision of  the  Hindu  law,  which  does  not  authorize 
the  taking  of  interest  exceeding  the  principal  in 
amount,  the  provision  being  inapplicable  to  the 
mofussil  where  the  amount  of  the  father's  debt 
must  be  determined  with  reference  to  the  law  of 
the  land.  Deen  Doyal  Poramanick  v.  Koylas 
Chunder,  I.  L.  R.  1  Calc.  92  ;  Luchman  Das  v. 
Khunnu  Lai,  I.  L.  R.  19  All.  26,  referred  to. 
Pran  Kkish>-a  Tewary  v.  Jadu  Nath  '1'kivedy 

2  C.  W.  N.  603 
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Nath  Sahai,  I.  L.  R.  17  Calc.  584  :  L.  R.  17  I.  A, 
11  ;  Jagabhai  Lalubhai   v.    Vijbnhan  Das,   I.    L. 
R.  11  Bom.   37,  relied    on.     Bhawani  Prosad   v. 
Kallu,  I.  L.  R.17  All.  537,  dissented    from.     Syad 
Emam    Momtazuddin    Mahomed    v.    Raj     Coomar 
Doss,  23  W.  R.    187  ;  Ramasamayyan  v.  Virasami 
Ayyar,  I.  L.  R.   21  Mad.    222  ;  Palani  Goundan 
v.   Rangayya    Goundan,  I.   L.   R.     22  Mad.   207, 
referred  to.     Semble  i     (a)   In  the  case  of  a  joint 
Mitakshara  family  consisting  of  a  father  and  minor 
sons,  the  father  is  "  necessarily  "  the  manager  of 
the  joint  family,  and  as  sucl),  for  all  piu-poses,  is 
the  representative  of  the  family.     (6)  And  where 
the  father,  the  managing  member,  mortgages  fami- 
ly property  for  an  antecedent  debt,  and  a  suit  is 
brought  and  decree  obtained   against  the  father, 
such  suit  and  decree  should  be  regarded  as  institut- 
ed and  pronounced  against  him  in  his  representa- 
tive capacity,     (c)  And  that  if  a  oon,  after  a  decree 
being  obtained  against  the  father  upon  a  mortgage 
executed  by  the  latter,  sues  to  have  it  declared  that 
his  share  is  not  liable  to  satisfy  the  said  decree,  or 
after  a  sale  in  execution  thereof  sues  to  recover 
possession  of  his  share,  he  cannot  succeed  unless  he 
proves  that  the  debt  was  contracted  for  an  immoral 
or  illegal  purpose,  or  that  it  was  of  an  illusory 
character.     Per  Harinoton,  J. — That  having  re- 
gard to  the  provision  of  s.  85  of  the  Transfer  of  Pro- 
Ferty  Act  and  those  of  ss.  28  and  42  of  the  Civil 
rouedure  Code,  the  mortgagee  was  bound  to  make 
the  plaintiff  (the  son)  a  party  to  the  mortgage-suit, 
and  that,  not  having  done  so,  he  was  not  entitled 
to  obtain  a  decree  aflFecting  the  plaintiff's  interest 
in  the  mortgaged  property.     Bhawani  Prasad  v . 
Kallu,  I.  L.  R.  17  All.    537,  followed.     Rothschild 
V.  Commissioners  of  Inland  Revenue,  L.  R.   2  Q.    B. 
142  ;  Ramasomayyan   v.    Virasami  Ayyar,  1.  L.  R. 
2   Mad.  222  ;  Palani  Gound»in  v.  Rangayya  Goun- 
dav,  I.  L.  R.  22  Mad.  207,     referred  to.     Lata 
StTRJA  Pbasad  v.  Golab  Chan'd 

I.  L.  R.  27  Calc.  724 
4  C.  W.  N.  701 


121. 


Mitahslmra 


family  — Alienaiion  of  ancestral  properly  by  father — 
Liability  of  sons  for  father^ s  debts — Mortgage — Suit 
by  tnortgagee  against  son  for  sale  of  ancestral  pro- 
perty— Antecedent  debt — Legal  necessity — Illegal  or 
immoral  purpose — Money-decree — Limitation  Act 
{XV  of  1877),  AH.  116,  ScJi.  II.  In  the  case  of  a 
joint  Mitakshara  family  where  the  father  raised 
money  on  a  mortgage  hypothecating  certain  ances- 
tral family  property,  and  it  was  not  proved  that 
the  money  was  required  for  payment  of  any  antece- 
dent debt,  or  that  the  money  was  raised  or  expended 
for  illegal  or  immoral  purposes,  or  ih:\t  any  enquiry 
was  made  on  behalf  of  the  mortgagee  as  to  the  pur- 
pose for  which  the  debt  was  incurred  :—  Held,  that 
the  mortgage  security  could  not  be  enforced  againKt 
the  son  (the  father  having  died),  unless  it  could  be 
shown  that  the  debts  for  which  the  mortgage  was 
created  were  antecedent  to  the  transaction  in  i^ies- 
tion.     Under  the  above  circumstances,  the  mort- 
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gage  is  not  binding  on  the  son,  but  the  debt  not 
being  proved  to  have  been  incurred  for  immoral  or 
illegal  purposes,  the  mortgagee  would  be  entitled 
to  a  money-decree  against  the  defendants,  not  upon 
the  mortgage-security,  but  upon  the  simple  obli- 
gation created  by  the  bond,  and  a  suit  for  such  a 
relief  must,  under  the  Limitation  Act,  be  instituted 
within  six  years  from  the  due  date  of  the  mortgage- 
bond.  Lachman  Dass  v.  Giridhur  Chowdhry,  I.  L. 
R.  5  Calc.  855,  and  Khalilvl  Rahman  v.  Oohind 
Persad,  I.  L.  R.  20  Calc.  328,  replied  upon.  Sijeja 
Peosad  v.  Golab  Chand 

I.  L.  R.  27  Calc.  762 

122.  MitaJcsJiara  law 

— Ancestral  propertj/,  alienation  of — Suit  hy   mort- 
gagee against  father  and  minor  son  for  sale  of  an- 
cestral property— 'Antecedent  debt — Interest,  rate  of. 
In  the  case  of  a  Mitakshara  family  consisting  of  a 
father  and  minor  sons,  Avhere  the  father  hypothe- 
cates ancestral  property,  there  being  no  proved 
necessity,  but,  on  the  other  hand,  no  proof  of  im- 
moral or  illegal  purposes,  and  no  ^rooi  that  the 
lender  made  any  enquir3'^  as  to  the  purpose,  the 
debt  itself  is  an  antecedent  debt  \vithin  the  rulings 
of  the  Privy  Council,  and  the  mortgagee  is  entitled 
in  a  suit  against  father  and  sons  to  a  decree  directing 
the  debt  to  be  raised  out  of  the  whole  ancestral 
estate  inclusive  of  the  mortgaged  property.    Debts 
incurred  in  transactions  the  character  of  vvhich  is  no 
more    than   imprudent    or    unconscientiously    im- 
prudent or  unreasonable,    are  debts  to  which  a 
pious   duty   attaches   under   the   Mitakshara  law. 
Luchmun  Dass   \ .   Giridhtir  Chowdhry,    I.   L.   R. 
5  Calc.    855,   explained  and  followed.     Gunga  Pro- 
sad  V.  Ajudhia  Per  shad  Singh,  I.  L.  R.  8  Calc.   131, 
followed.     Semble  :   That    "  antecedent  debt  "  in 
meaning  of  the  Full  Bench  means,  with  regard  to  the 
mortgage,    "debt  antecedent  to  the  transaction, 
and  in  the  case  of  a  proceeding  by  suit,  debt  antece- 
dent to  the  suit."  Kalachand  Kyal  v.  Shih  Chunder 
Roy,  I.  L.  R.  19  Calc.  392,  and  Dip  Narain  Rai  v. 
DipanRai,!.  L.  R.  8  All.  185,  applied  as  to  the  rate 
of  interest.     Khalilul  Rahman  v.  Gobind  Peb- 
SHAD         .         .         .        I.  L.  R.  20  Calc.  328 


123. 


Execution     of 


mortgage-decree  against  the  estate  of  a  deceased  judg- 
ment-debtor, member  of  a  joint  family  under  Mitak- 
shara law — Survivorship.  On  an  application  for 
the  execution  of  a  mortgage-decree  the  following 
order  was  made  :  **  In  this  case  the  sale  was  stayed 
awaiting  the  disposal  of  the  regular  suit.  It  being 
not  necessary  to  keep  the  case  pending,  it  is  ordered 
that,  attachment  being  allowed  to  stand,  the  case 
be  struck  off  for  the  present."  The  judgment- 
debtor,  the  father  of  a  joint  Hindu  famUy  subject 
to  the  Mitakshara  law,  having  died,  a  fresh  appli- 
cation for  execution  was  subsequently  made  against 
his  estate.  The  heirs  of  the  judgment-debtor 
objected  to  the  application  on  the  ground  that, 
the  decree  having  been  passed  against  their  father 
alone,  it  could  not  be  executed  against  the  joint 
family  estate,  now  theirs  by  operation    of    Mitak* 
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shara   law.     Held,  that,    inasmuch   as  there  was 
an    attachment    subsisting    at     the    time   of  the 
application,     the    estate  of  the  judgment-debtor 
under    attachment     at    the    time    of    his    death 
was  liable  after  his  death,  even  though  it  had  passed 
to  the  surviving  members  of  the  joint  Mitakshara 
family.     Suraj  Bunsi  Koer  v.  Sheo  Persad  Singh, 
I.  L.  R.  5  Calc.  148  :   L.  R.  6  I.  A.  88,  relied   on. 
Karnataka    Hanumantha   v.  Andukuri  Hanumyya, 
/.  L.  R.  5  Mad.  232,  distinguished.    Beni  Peeshad 
V.  Paebati  Koee        .        I.  L.  R.  20  Calc.  598 
124. Conditional  con- 
tract to     sell  family  lands — Birth   of  vendor's  son 
before   fulfilment   of  condition — Vendor  and   pur- 
chaser— Sale  while  vemlor  is  out  of  possession — Suit 
hy  son  to  set    aside  alienation.     A  Hindu    entered 
into  a  contract  to  sell  certain  land,   being   family 
property,  of  which  he  was  not  in  possession,  as  soon 
as  possession  should  be    obtained.     Before  posses- 
sion was    obtained,  a  son  was  born  to  him.     A 
decree  for  specific  performance  was  passed  and  exe- 
cuted against  him,  the  son  not  being  brought  on  to 
the  record.     In  a  suit  by  the  son  for  partition  of 
the  property  in  question  . — Held,  that  the  plaintiff 
had  an  existing  right  in  the   property  which  was 
not  bound  by  the  decree  and    the  subsequent  pro- 
ceedings, and  that  he  was  entitled  to  the  relief 
sought.     Semble  :  That  a  contract  for  sale  of  land 
made  by  a  Hindu  before  a  son  is  born  to  him  is 
not  binding  on  the  son  born  before  the  transfer 
of  the  property  takes  place.     Ponnambala  Pillai 
V.  SuNDAEAPPAYYAE       .     I.  L.  R.  20  Mad.  354 

125.  Suit  to  set  aside  aliena- 
tion— Cause  of  action — Limitation.  A  son  under 
the  Mitakshara  law,  whatever  right  he  may  have 
during  his  father's  Ufetime,  may,  within  twelve 
years  from  his  father's  death,  sue  to  recover  ances- 
tral property  improperly  aUenated  by  the  father. 
Peotapnaeain  Singh  v.  Monohtje  Doss 

W.  R.  1864,  96 

126. .  Cause  of  action 

—Limitation  Act  {XIV  of  1859),  s.  1,  cl.  12.— Us 
father,  a  Hindu,  living  under  the  Mitakshara  law, 
aUenated  in  1848  ancestral  immoveable  property  by 
deed  of  absolute  sale,  and  possession  was  taken  by 
the  alienee  at  the  time.  In  1863,  L,  who  was  born 
in  1837,  sued  on  his  own  account  and  as  guardian  of 
his  minor  brother  R,  who  was  born  in  1856,  to  set 
aside  the  sale.  The  father  died  in  1857.  Heldy 
that  iy's  cause  of  action  accrued  when  possession 
was  taken  under  the  deed  of  sale,  and  not  at  the 
father's  death.  iJ's  birth  did  not  create  a  new  right 
of  action  in  L  either  alone  or  jointly  with  R.  The 
suit,  therefore,  was  barred  by  lapse  of  time. 
Where  the  alienation  was  by  deed  of  conditional 
sale,  followed  by  decrees  for  foreclosure  and  pos- 
session to  which  L  and  R  were  not  parties: — 
Held,  i\xdut  the  cause  of  action  accrued  when  posses- 
sion was  taken  under  the  decree.  Raja  Bam  Te- 
wAEi  V.  Ltjghmun  Peasad 

B.  L.  R.  Sup.  Vol.  731 :  2  Ind.  Jur.  N.  S.  216 

8  W.  R.  15 
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Beeb  Kishore  Suhye   Singh  v.  Hub  Bullub 
:Narain  Singh        .         .         .  7W.  R.502 


127. 


Ancestral   pro- 


perty-— Cause  of  action.  According  to  the  Mitak- 
shara  law,  a  son  has  a  right,  during  the  hfetime  of 
his  father,  to  set  aside  ahenations  of  ancestral  pro- 
perty made  without  his  consent.  His  cause  of  ac- 
tion arises  from  the  date  when  possession  is  taken 
bj'  the  purchaser.  Aghori  Ramasarag  Singh 
V.  Cochrane        .         .     .       5  B.  L.  R.  Ap.  14 

In  such  a  case  the  cause  of  action  arises  at  the 
date  of  the  ahenation.  Beer  Pershad  v.  Doorga 
Pershad       .         .         .         .     W.  R.  1864,  215 

Seetttl  Pershad  Singh  v.  Gour  Dyal  Singh 

1  W.  E,  283 


128. 


Alienation     by 


father  without  son's  consent — Enquiry  as  to  legal 
necessity  by  mortgagee.  A  mortgagee  acquiring  by 
operation  of  law  the  possession  of  an  estate  mort- 
gaged by  a  Hindu  father  without  the  son's  consent 
is  bound  to  enquire  whether  the  debt  on  account  of 
which  the  mortgage  was  given  was  a  legally  neces- 
sary one  or  not ;  otherwise  it  will  not  avail  him  that 
the  Court  has  on  his  application  declared  the  mort- 
gage foreclosed,  or  the  conditional  sale  rendered 
absolute.     Pubmanund  v.  Orumbah  Koer 

W.  R.  1864,  143 

129.  . Sale  effected  to 

pay  ancestral  debt — Obligation  on  purchaser  to 
enquire  whether  it  could  have  been  paid  from  other 
sources.  Under  Hindu  law,  where  there  is  found  to 
be  an  ancestral  debt,  and  a  sale  is  effected  to  pay  it, 
the  purchaser  at  such  sale  is  not  bound  to  enquire 
whether  the  debt  could  have  been  met  from  other 
sources.     Ajey  Ram  v.  Girdharee  4  N.  W.  110 


130. 


Obligation    on 


purchaser  to  show  necessity  for  sale — Onus  pro- 
bandi.  Where  a  son  under  the  Mithila  law  sued  to 
set  aside  sales  by  his  father  : — Held,  that  the  pur- 
chasers were  not  bound  to  show  an  absolute  neces- 
sity for  the  sales,  it  being  sufficient  if  they  have 
acted  bond  fide  and  with  due  caution,  and  were 
reasonably  satisfied,  at  the  time  of  their  respective 
purchases,  of  the  necessity  of  the  sales  in  order  to 
meet  debts  which  the  father  had  right  to  discharge. 
The  onus  probandi  in  such  cases  will  vary  accord- 
ing to  the  circumstances.  Bhoorum  Koer  v. 
Sahebmadee    .         .         .         .        e  W.  R.  149 


131. 


Onus  probandi. 


In  a  suit  brought  by  a  Hindu  to  contest  an  aliena- 
tion of  family  property  made  by  his  father,  the  onus 
of  proving  that  the  alienation  is  binding  on  the  son 
hes  upon  those  who  claim  the  benefit  of  the  aliena- 
tion.     SUBBAMANYA    V.    SaDASIVA 

L  L.  R.  8  Mad.  75 


132. 


Mitnkshura  law 


— Ancestral   property — Refund   of   purchase-money. 
•Under  the  Mitakshara  law,  when  a  sale   of  ances- 
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tral  property  by  the  father  has  been  set  aside  in 
a  suit  by  the  son  on  the  ground  that  there  was  no 
such  necessity  as  would  legalize  the  sale,  and  that 
the  son  had  not  acquiesced  in  the  alienation,  the 
son  is  entitled  to  recover  the  property  without  re- 
funding the  purchase-money,  unless  such  circum- 
stances are  proved  by  the  purchaser  as  would  give 
him  an  equitable  right  to  compel  a  refund. 
Modhoo  Dyal  Singh  i'.  Kolbur  Singh 

B.  L.  R.  Sup.  Vol.  1018 

s.c.  Modhoo  Dyal  Singh  v.  Kolbur  Singh 

9  W.  R.  511 


133. 


Mitakshara  law 


■ — Legal  necessity — Ancestral  property — Refund 
of  purchase-money.  A,  a  Hindu,  subject  to  the 
Mitakshara  law,  sold  his  right  and  interest  in  the 
undivided  ancestral  estate  of  his  family  without  the 
consent  of  his  co-sharers,  and  not  for  the  benefit  of 
the  estate,  but  in  order  to  pay  off  a  personal  debt. 
The  sale  was  by  auction  to  an  innocent  purchaser 
for  value.  Held,  that,  in  a  suit  brought  within 
twelve  years  from  the  date  on  which  the  purchaser 
obtained  possession,  the  sons  and  grandsons  of  A, 
deceased,  were  entitled  to  recover  possession 
without  making  any  refund  of  the  purchase-money. 
Natho  Lal  Chowdry  v.  Chadi  Sari 

4  B.  L.  R.  A.  C.  15  :  12  W.  R.  446 

134. Bond  fide  pur- 
chaser from  vendee  of  father — Refund  of  purchase- 
money.  In  a  suit  by  some  members  of  a  joint  family 
under  Mitakshara  law  to  set  aside  an  alienation  of 
some  of  the  joint  family  property  effected  by  their 
father,  it  appeared  that  ten  years  had  elapsed  since 
the  alienation  ,*^and  that  about  six  years  before  the 
suit  was  brought,  the  purchaser  from  the  father 
sold  again  to  the  principal  defendants  for  valuable 
consideration,  and  there  was  no  suggestion  that 
these  defendants  did  not  purchase  bond  fide,  the 
plaintiffs  apjmrently  acquiescing  in  the  sale,  and  not 
interrupting  during  that  time  the  enjoyment  of  the 
proj)erty  by  the  father's  vendee.  The  Court 
refused  to  set  aside  the  alienation.  The  aliena- 
tion would  not  have  been  set  aside  at  any  rate 
without  a  refund  of  the  purchase-money  to  the 
defendants.  Surub  Narain  Chowdry  v.  Shew 
GoBiND  Pandey         .         .     11  B.  L.  R.  Ap.  28 

135.       -  Rights  of  minor  son— Xc«e; 5 

Patentr— Transfer  of  Property  Act  (IV  of  ISS-J), 
s.  S5 — Mitakshara — Mortgage — Karta — Decree — 
Statutes,  interpretation  of — Notice — Civil  Procedure 
Code  {Act  XIV  of  18S2),  ss.43r,  575— Joinder  of 
parties — Redemption.  In  a  joint  Mitakshara  family, 
consisting  of  a  father  and  a  minor  son,  the 
father,  as  karta  of  the  family,  by  a  mortgage  bond 
hypothecated  the  joint  property.  The  mortgagee 
sued  the  father  alone,  on  the  mortgage  bond,  with- 
out making  the  minor  son  a  party,  although  he 
(the  mortgagee)  had  notice  of  the  son's  interest  in 
the  mortgaged  property  at  the  time.  The  mort  - 
gage-debt  was  not  found  to  have  been  contracted 
for  illegal  or  immoral  purposes.     Held,   [dissenting 
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from  the  judgment  of  Ghose,  J.,  and  affirming  that 
of  Harington,  J.,  in  Lola  Surja  Prasad  v.  Golah 
Chand,  I.  L.  R.  27  Calc.  724],  that,  the  pro- 
visions of  s.  85  of  the  Transfer  of  Property  Act 
being  compulsory,  the  minor  son  ought  to  have  been 
made  a  party  to  the  mortgage  suit ;  and  for  the 
purposes  of  that  suit  he  was  not  represented  by  his 
father,  the  mortgagor.  Held,  further,  that,  the 
issue  whether  the  debt  was  incurred  for  illegal  or 
immoral ''purposes,  having  been  decided  on  its 
merits  between  the  plaintiff  and  the  defendant  in 
the  present  suit  adversely  to  the  minor  plaintiff, 
it  must  now  be  taken  as  between  him  (the  plaintiff) 
and  the  mortgagee  to  have  been  finally  determined  ; 
and,  under  the  circumstances,  the  validity  of  the 
mortgage  ought  not  to  be  allowed  to  be  contested  in 
another  suit,  the  plaintiff  being  in  the  same  position 
in  which  he  would  have  been  had  he  been  made  a 
party  to  the  mortgage  suit.  The  only  right  the 
minor  plaintiff  now  had  was  the  right  of  redemption. 
Bhawani  Prasad  v.  Kallu,  I.  L.  R.  17  All. 
537,  distinguished.  Ramasamayyan  v.  Virasami 
Ayyar,  I.  L.  R.  21  Mad.  222;  Palani  Goundan 
v.  Rangayya  Goundan,  I.  L.  R.  22  Mad.  207  ; 
Devji  V.  Samhhu,  I.  L.  R.  24  Bom.  135,  referred 
to.     Lala  Suraj  Prosad  v.  Golab  Chaxd  (1901) 

I.  L.  R.  28  Calc.  517 
s.  c.  5  C.  W.  N.  640 


136.- 


-Contract  by  father 


to  sell  ancestral  property — Specific  performance 
of  such  contract — Circumstances  justifying  sale — 
Debts  of  father — Burden  of  proof  of  justifying 
circumstances — Transfer  of  Property  Act  {IV  of 
1882),  s.  34.  By  a  written  agreement  dated  9th 
March,  1900,  the  first  and  second  defendants  (a  son 
and  his  mother)  contracted  to  sell  to  the  plaintiff 
certain  land  which  was  ancestral  property.  The 
plaintiff  stated  that  he  subsequently  discovered  that 
the  first  defendant  had  a  minor  son  whom  he  made  a 
defendant  in  the  suit  (defendant  3),  and  he  sued 
all  three  defendants  for  specific  performance  of  the 
agreement,  contending  that  the  minor's  interest 
was  bound,  inasmuch  as  the  property  was  sold  in 
order  to  pay  family  debts.  Held,  that  no  decree 
could  be  made  against  the  minor  defendant  (defend- 
ant 3).  No  doubt,  in  order  to  satisfy  such  of  his 
debts  as  would  be  binding  on  his  heirs,  a  Hindu 
father  can  sell  the  entirety  of  the  family  property 
so  as  to  pass  even  his  son's  interest  therein,  but  in 
this  case  there  was  no  evidence  of  debts  that 
justified  the  sale.  It  hes  on  him  who  seeks  to  bind 
the  infant  to  prove  justifying  circumstances,  and 
this  the  plaintiff  had  failed  to  do.  The  prin- 
ciple laid  down  by  s.  34  of  the  Transfer  of  Property 
Act  (IV  of  1882)  has  no  application  where  the 
transaction  is  still  incomplete,  for  it  presupposes 
an  actual  transfer  for  consideration.  Jamsetji 
N.  Tata  v.  Kashinath  Jivan  Manglia  (1901) 

I.  L.  B.  26  Bom.  326 


137. 


Rights  of  son — Mitakshara — 


Joint  Hindu  family — Mortgage  by  father — Suit  for 
sale  on  mortgage,  son  not  being  made  a  party — Subse- 


HINDU  LAW— ALIENATION— conW. 

4.  ALIENATION  BY  FATHER— cowW. 

quent  suit  by  son  for  declaration  that  his  share  is 
not  liable  under  the  mortgage  decree  against  father 
— Further  plea  that  mortgage-debt  was  contracted' 
for  immoral  purpose — Transfer  of  Property 
Act  {IV  of  1882),  ■?.  85.  The  mortgagees  to  a 
mortgage  of  joint  family  property  made  by  the 
father  in  a  joint  Hindu  family,  consisting  of  father 
and  son,  brought  a  suit  for  sale  against  the  father, . 
without  making  the  son  a  party,  and  obtained  a 
decree  for  sale  of  the  entire  property  mortgaged. 
The  son  sued  the  mortgagees  for  a  declaration  that 
his  share  was  not  bound  by  the  decree,  first,  because 
he  was  not  made  a  party  to  the  mortgagee's 
suit  for  sale,  and,  secondly,  because  the  mort- 
gage-debt was  contracted  by  his  father  for  im- 
moral or  impious  purposes.  It  was  found  in  that 
suit  that  the  mortgagees  had  at  least  constructive 
notice  of  the  son's  existence,  and  ought  to  have 
made  him  a  party  to  their  suit  for  sale.  But 
it  was  also  found  in  the  son's  suit  that  the  original 
mortgage-debt  of  the  father  was  not  contracted  for 
immoral  or  impious  purposes.  Held,  that,  although 
the  son  might  have  been  entitled  to  the  decree 
sought  by  him,  had  he  contented  himself  with  rais- 
ing the  first  plea  only,  yet,  inasmuch  as  he  him- 
self had  raised  the  issue  of  the  immorality  of  the 
debt, which  had  been  found  against  him,  and  as  that 
was  the  only  issue  which  could  in  any  subsequent 
suit  be  raised  as  between  himself  and  the  mortgagees ,. 
he  was  not  in  the  suit  entitled  to  any  decree  save 
a  decree  for  redemption  if  he  should  desire  to  redeem. 
Lala  Suraj  Prosad  v.  Golab  Chand  {1901),  I.  L.  R. 
28  Calc.  51 7,  at  p.  131,  followed.  Held,  also,  that  the 
mere  fact  that  the  son  had  asserted  his  right  to 
a  moiety  of  the  mortgaged  property,  and  had 
broughj  the  suit  above  referred  to,  did  not  work 
a  partition  of  the  property  or  create  any  separate 
title  in  the  son.  Padarath  Singh  v.  Raja  Ram,  {1882) 
I.  L.  R.  4  All.  235,  referred  to.  Kanhaia  Lal 
V.  Raj  Bahadur  (1898)    .     I.  L.  R.  24  All.  211 

138.— Mitakshara  fami- 
ly— Liability  of  son  for  father's    debt — Alienation 
of  family  property   by  father — Mortgage — Anteceilent 
debt — Suit  by  mortgagee  against  father  and  sons  for 
sale  of  mortgaged  property — Limitation — Limitation 
Act  {XV  of  1877),  Art.  132,  Sch.  II.     Wiiere  a  debt 
has  been  incurred  by  the  karta  of  a  Mitakshara 
family  for  family  purposes  and  the  property  of  the 
family  has  been  alienated  to  defray  the  debt,  the 
sons  cannot  set  up  their  rights  against  the  pur- 
chaser, unless  they  are  able  to  prove  that  the  money 
in  respect  of  which  the  alienation  was  made,  was 
borro^\  ed  for  immoral  purposes  ;  there  is  no  dis- 
tinction between  debts  incurred  to  pay  off  antece- 
dent debts  and  those  incurred  to  meet    present 
neces5?ities.     The  principle  is  applicable  to  partial 
alienations,  such  as  mortgages.     In  a  joint  Mitak- 
shara family  composed  of  father  and  sons,  the 
former  executed   a  mortgage   bond   receipt  of  a 
loan,  which  the  sons  failed  to  prove  to  have  been 
taken  for  immoral  purposes.     Held,  that  the  mort- 
gage bond  was  binding  on  the  sons  and    that  the^ 
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iimitation  applicable  to  a  suit  on  the  bond  in  res- 
pect of  the  sons  as  well  as  in  respect  of  the  father 
was  that  provided  by  Art,  132,  Sch.  II  of  the  Limi- 
tation Act.  Nanomi  Bahuasin  v.  Modkun  Mohun, 
I.  L.  R.  13  Calc.  21  :  L.  R.  IS  I.  A.  1  ;  Bhagbut  Per- 
shad  Singh  v.  Girja  Koer,  J.  L.  R.  15  Cole.  717  : 
L.  R.  15  I.  A.  99,  referred  to.  Luchmun  Dass  v. 
'Oiridhur  Ghov;dhry,  I.  L.  R.  5  Calc.  855 ;  Surja 
Prasad  v.  Golab  Chand,  I.  L.  R.  27  Calc.  762,  and 
Venkataranuinaya  Pantvlv.  v.  Venkataramana  Doss 
Pantulu,  I.  L.  R.  29  Mad.  200,  not  followed. 
Maheswak  Dutt  Tewabi  v.  Kishux  Singh  (1907) 

I.  L.  R.  34  Calc.  184 

139 


MitaTcshara  fami- 
ly— Alienation  of  family  property    by  father — Lia- 
bility of  son,  for  father'' s  debt — Mortgage  of  joint- 
family  property — Suit  by  mortgagee  against  father 
and  son  for  sale  of  mortgaged  property — Decree,  form 
of.     In  a   joint   Mitakshara  family  consisting  of  a 
father  and  his  minor   son,    the   father   mortgaged 
property  belonj^ing  to  the  joint  family.    It  was  not 
proved  "that  there  was  any  legal  necessity  for  the 
loan  or  any  inquiry  by  the  lender,  nor  that  the  loan 
Avas  contracted  for  illegal  or  immoral  purposes.     In 
a  suit  by  the  mortgagee  against  the  father  and  the 
«on  to  enforce  the  mortgage,  commenced   within 
six  years  from  the  due 'date  fixed  by  the  mortgage  : 
Held,  that  the  mortgagee  was  entitled  to  have  the 
security  enforced  as  against  the  share  of  the  mort- 
gagor and  also  to  a  decree  which  would  enable  him 
to  realixe  the  debt  by  the  sale  of  the  share  of  the 
fion  in  the  ancestral  property.     Luchmun  Dass  v. 
Oiridhur  Chowdhry,  I.  L.  R.  5   Calc.  S55  ;  Khalilul 
Rahman  v.  Gobind  Pershad,  I.  L.  R.  20  Calc.   328, 
followed.     The  decision  in  Lv^hman    Dass  v.  Oiri- 
dhur Choivdhry,  I.  L.  R.  5  Calc.  855,  is  binding  on  the 
Court.     There  is  a  distinction  between  the  position 
of  the  son  in  a  suit  in  which  a  mortgage    by  his 
father  is  sought  to  be  enforced  against  his  share  in 
the  property,  and  his  position  after  the  alienation 
has  been  completed  by  an  execution  sale.     Nanomi 
Babuasin  v.  Modhun  Mohun,  I.  L.  R.  13  Calc.  21  : 
L.  R.  13  I.  A.   1  ;  Bhagbut  Pershad  Singh  v.  Girja 
Koer,  I.  L.  R.  15  Calc.  717  :  L.  R.  15  I.  A.  99  ; 
Sui-aj  Bansi  Koer  v.  Sheo  Pershcd  Singh,  I.  L.  R. 
J  Calc.  148  ;  L.  R.  6  I.  A.  88  ;  Oirdharee  LaU  v. 
Kantoo  Lall,  14  B.  L.  R.  187  :  L.  R.  1  I.  A.  321  ; 
Jamna  v.  Nain  Suhh,  I.  L.  R.  9  All.  493,  referred 
to.     Maheswar  Dutt  Tewari  v.  Kishun  Singh,  I.  L. 
R.  34  Calc.   184,  dissented  from.     Kishun  Per- 
shad CuowDHRY  v.  TiPAN  Peeshad  Sinoh  (1907) 

I.  L.  R.  34  Calc.  735 


140. 


Mitakshara — 


Alienation— Right  of  son  to  contest  validity  of 
<ilienations  of  ancestral  property  made  by  father  or 
grandfather  prior  to  eon's  birth — Mortgage  of 
ancestral  property — Son''s  right  of  redemption. 
Under  the  Mitakshar<i  school  of  Hindu  Lan-, 
a  member  of  a  joint  family  can  contest  the 
validity  of  the  alienation  by  his  father  or 
grandfather     only    of    such    an    interest    in   the 
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ancestral  property  as  existed  at  his  birth  and 
vested  in  him  by  his  birth.  Where  there  is  a  com- 
plete transfer  of  property  by  mortgage  by  the  father 
or  grandfather  prior  to  the  birth  of  such  member, 
the  only  interest  that  may  vest  on  birth  is  the  equity 
of  redemption.  Bholanath  Khettry  v.  Kabtick 
KissHEN  Dass  Khettry  (1907) 

L  L.  R.  34  Calc.  372 


property — 
a  testator   to 


141. Self- acquired 

Bequest   of  self-acquired    property  by    ^ 

his  sons — InterUion  expressed  by  will  that  property 
should  be  tal^n  in  severalty,  but  its  terms  otherwise 
consistent  vnth  ordinary  rules  of  inheritance — Birth 
of  grandson  and  subsequent  alienaiions  by  gift — Vali- 
dity of  alienations — Property  having  quality  of  ances- 
tral property  though  taken  under  the  will— Intention 
— Presumption  in  favour  of  ancestral  nature  of  estate. 
A  Hindu  father  possessed  of  self-acquired  property 
may  deal  with  that  property  as  he  pleases,  either 
by  gift  or  by    testamentary  disposition  ;   and   his 
sons  cannot  dispute  the  disposition,  even  though  it 
be  in  favour  of  a  stranger.    Any    of   the   observa- 
tions made  in  Tara  Chand  v.  Reeb  Ram  {3  M.  H.  C. 
R.  50)  which  conflict  with  this  proposition  cannot 
now  be  regarded  as  good  law.     A  father  may  leave 
his  self-acquired  property  to  descend  to  his  sons 
as  ancestral  property,  or,  if  he  makes  any  disposi- 
tion of  it  in  favour  of  a   son,  he  is  at  liberty  to  pre- 
serve  for  it   the   quality  of  ancestral   property. 
Whether  in  any  given  case  the  property  was  in- 
tended to  pass  to  the  son  as  ancestral  or  as  self- 
acquired  property  is  a  question  of  intention,  turn- 
ing on  the  construction  of  the  instrument  of  gift. 
If  there  are  no  words  indicating  the  contrary  in- 
tention, the  natural  inference  should  be  that  the 
father  intended  the  sons  to  take  his  property  as 
their  ancestral  estate.     If  partition  is  made  by  the 
father  on  the  footing  that  the  property  is  partible 
property,  although  there  is  in  point  of  law  a  dis- 
position made  by  the  father,  the  intention  of  the 
father  will  be  taken  to  be  that  the  quality  of  the 
ancestral  property  shall  remain.     PlaintiflF's  father 
made  voluntary  gifts  of  certain  property  to  the 
defendant  after  the  date  of  plaintiff's  birth.    Plaint- 
iff now  sued  to  set  these  alienations  aside,  and  to 
recover  the  property,  one  groimd  being  that  the 
property  alienated  was  ancestral  property  in  the 
hands  of  his  father,  in  which  plaintiff  had  acquired 
an  interest  by  birth,  and  that  his   father   had,    in 
consequence,    no    power   to  make  the  ahenations. 
The  whole  of    the  property  in  question  had  been 
self -acquired,    originally,    by    plaintiff's    paternal 
grandfather,  who  had  disposed  of  it  by  will  to  his 
three  sons,  of  whom  plaintiff's  father  was  one. 
Plaintiff,  however,  contended  that,  notwithstand- 
ing this  fact,  the  property  had  the  quality  of  ances- 
tral property  in  his  father's  hands.  From  the  terms 
of  the  will  it  appeared  that  the  testator  intended 
his  sons  to  take  the  property  in  severalty,  but  in 
other  respects  the  dispositions  contained  in   the 
will  were  consistent  with  the  ordinary  rules  of  in- 
heritance under  the  Hindu  law.     There  were  no 
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words  in  the  will  indicating  any  intention  that  the 
sons  should  hold  their  shares  free  from  the  inci- 
dents of  ancestral  property.  Held,  that  plaintiff 
was  entitled  to  recover.  Nagalingam  Pillai  v. 
Rama  chandba  Tevar  ( 1 90 1 ) 

I.  L.  R.  24  Mad.  429 


142. 


Alienation   "by 


father — Ancestral  and  self-acquired  property — Onus 
of  proof — Suit  to  set  aside  alienation  as  being  made 
without  legal  necessity — Conjecture  and  positive 
proof.  In  a  suit  to  set  aside  a  deed  of  sale  of  im- 
moveable property  executed  by  the  plaintiff's 
father,  who  had  succeeded  to  it  (inter  alia)  as  the 
next  reversionary  heir  on  the  death  of  the  widow 
•of  the  last  male  owner,  the  plaintiff  alleged  that 
the  land  sold  was  ancestral  property,  and  that 
the  alienation  had  been  made  without  legal  neces- 
sity and  was  therefore  void.  The  evidence  shovved 
that  the  last  male  owner  had  acquired  some  lands 
in  the  district  by  purchase  and  others  on  abandon- 
ment by  collateral  relatives,  but  there  was  no  evi- 
dence defining  the  boundaries  of  these  portions 
respectively,  that  being  merely  a  matter  of  con- 
jecture. Held,  that  the  onus  was  on  the  plaint- 
iff to  show  that  the  property  alienated  v;as  not 
self-acquired  in  the  hands  of  the  last  male  owner ; 
and  that  in  seeking  to  discharge  such  onus  he  could 
not,  under  the  circumstances,  be  assisted  by  con- 
jectures, however  reasonable  in  place  of  positive 
proof.     Atak  SmGH  V.  Thakar  Singh  (1908) 

I.  L.  R.  35  Calc.  1039 

S.C.  L.  B.  35  I.  A.  206 

12  C.  W.  N.  104 


5.  ALIENATION  BY  MOTHER. 

Mortgage    by     a     married 


1. 

w^oman  of  property  inherited  from  her 
father — Legal  necessity — Expenses  of  daughter's 
marriage.  Ordinarily  it  is  the  duty  of  the  father 
in  a  Hindu  family  to  provide  for  his  daughter's 
marriage,  but  whether  the  father  was  not  possessed 
of  sufficient  means  to  do  so,  and  the  mother,  to 
raise  money  to  meet  the  expenses  of  the  daughter's 
marriage,  mortgaged  property  of  her  own  which 
had  come  to  her  from  her  father :  Held,  that 
the  mortgage  was  made  for  legal  necessity,  and  was 
a  valid  mortgage   .     Rustam  Singh  v.  Moti  Singh 

I.  L.  R.  18  All.  474 


2. 


■Wom.an's      estate — Power    of 


alienation — Oift  of  land  on  daughter's  marriage. 
A  Hindu,  in  whom  the  whole  of  the  family  property 
had  vested,  died  without  issue  and  his  mother  took 
the  estate.  She  subsequently  gave  a  portion  of  the 
property  to  her  son-in-law  on  the  occasion  of  his 
marriage  with  her  daughter.  The  gift  was  not 
found  to  be  otherwise  than  reasonable  in  extent. 
Held,  that  the  gift  was  binding  on  the  reversioner. 
Ra-masami  Ayyar  v.  Vengidusami  Ayyae 

I.  L.  R.  22  Mad.  113 


HINDU  LAW— ALIENATION— confd. 

5.  ALIENATION  BY  MOTRER—concld. 

3. . Minor's      estate— Guardian — 

Adopted  son — Sale  by  adoptive  mother — Suit  by 
son  to  set  aside  sale — Purchase  money  paid  by  vendee 
to  mother  not  recoverable  from  the  son.  A  Hindu 
mother,  while  her  adopted  son  was  a  minor  and 
had  a  guardian  of  property  appointed  to  him  by  the 
Court,  alienated  some  of  the  minor's  property, 
treating  it  as  her  own.  The  adopted  son,  on  at- 
taining his  majority,  sued  to  set  aside  the  sale. 
Held,  that  the  mother  had  no  power  to  alienate 
the  property,  and  that  the  sale  should  be  set  aside. 
Held,  also,  that,  although  the  purchase  money 
had  been  applied  by  the  mother  in  payment  of  debts 
for  which  the  plaintiff  was  liable,  and  the  plaintiff 
had  thereby  benefited,  yet  the  defendant  was  not 
entitled  to  recover  the  purchase  money  from  the 
plaintiff.  The  debts  had  been  paid,  not  as  the 
plaintiff's  debts,  but  as  the  debts  of  the  mother, 
who  claimed  adversely  to  her  son.  Nathu  Pieaji 
Marwadi  v.  Balwantbao  bin  Yeshwantrao 
(1903)         .         .  I.  L.  R.  27  Bom.  390 


6.  ALIENATION  BY  DAUGHTER. 

Legal    necessity — Alienation — 

Hindu  daughter's  right  to  alienate  property — Ornis  of 
proof — Sradh  ceremony — Government  revenue — 
Succession  Certificate,  costs  of — Property  sold 
for  arrears  of  Road- cess,  recovery  of.  A  Hindu 
widow  died  leaving  her  surviving  a  daughter 
as  life-tenant  to  the  estate  of  her  deceased 
husband  which  was  in  involved  circumstances. 
The  daughter  executed  a  kobala  and  a  mortgage  of 
the  properties,  and  out  of  the  moneys  thereby 
obtained  she  paid  for  the  sradh  ceremony  of  her 
mother,  the  Government  revenue,  the  costs  of  a 
succession  certificate  and  a  rent-decree.  She  also 
executed  another  mortgage  and  used  the  money 
obtained  to  recover  the  property  sold  for  arrears 
of  road-cess.  In  a  suit  brought  by  the  reversionary 
heir  after  the  death  of  the  life-tenant  to  set  aside 
the  kobala  and  the  mortgages  as  having  been  made 
by  the  life-tenant  in  excess  of  her  power  of  aliena- 
tion : — Held,  that  it  was  for  the  defendant  to  show 
that  these  ahenations  had  been  made  for  legal 
necessity.  Held,  further,  that  the  expenses  of  the 
sradh  ceremony,  the  payment  of  the  Government 
revenue,  the  costs  of  the  succession  certificate  and 
the  payment  of  the  rent  decree  were  made  for  legal 
necessity ;  but  that  the  payment  of  money  to 
recover  the  property  sold  for  arrears  of  road-cess 
was  not  so  made.  Raj  Chandra  Deb  Biswas  v. 
Sheeshoo  Ram  Deb,  7  W.  R.  146,  SJiekaat  Hosain 
V.  Sasi  Kar,  I.  L.  R.  19  Calc.  783,  Mahanund 
Chucherbutty  v.  Banimadhub  Chatter jee,  I.  L.  R. 
24  Calc.  27.  Rupram  Namasudra  v.  Iswar  Nama- 
sudra,  6  C.  W.  N.  302,  approved.  Braja  Lai  Sen 
V.  Jiban  Krishna  Roy,  I.  L.  R.  26  Calc.  28o,  dis- 
tinguished. Srimohan  Jha  r.  Brijbehary  Misseb 
(1909)  .         .         .         .      I.  L.  R.  36  Calc.  753 
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HINDU  LAW— ALIENATION— conli. 

7.  ALIENATION  BY  WIDOW. 

See  Hindu  Law — 

Stridhan — Description  and  Devolu- 
tion OF  Stridhan. 

I.  L.  R.  25  All.  476 

Will — Construction  of  Wills. 

I.  L.  R.  28  Calc.  499 

Widow — Power    of    Widow — Power 
OF  Disposition  or  Alienation. 

(a)  Alienation  of  Income  and  Accumulations. 

.  1.  Alienation  of  income — Ac- 
cumulations. A  Hindu  widow  can  alienate  the 
income  of  the  husband's  property,  it  forming  no 
part  of  his  estate  ;  but  income  and  accumulations 
are  not  the  same  thing  ;  therefore,  quaere  whether 
she  can  so  deal  with  accumulations.  In  the 
goods  of  Harendranarayan.  Kailasnath  Ghose 
V.    BiswANATH  Biswas       .     4  B.  L.  R.  O.  C.  41 

2.  Accumulations — Purchase     of 

property  out  of  income  for  maintenance  of  family — 
Reversioners.  A  Hindu  widow  cannot  aUenate 
moveable  or  immoveable  properties  acquired  by 
her  out  of  the  funds  derived  from  the  income 
of  her  husband's  estate.  Such  properties  descend 
to  the  heirs  of  the  husband,  and  not  of  the  widow. 
Where,  however,  a  widow  held  under  a  deed  which 
conveyed  the  property  to  her  to  enjoy  for  her 
lifetime  and  to  incur  all  needful  expenses: — 
'  Held,  that  she  was  entitled  to  invest  sums 
out  of  the  income  for  the  benefit  of  her  daughter 
and  granddaughter  in  the  purchase  of  immoveable 
property  for  their  maintenance.  Chowdry  Bhola- 
nath  Thakoor  v.  Bhaoabutti  Debl  Bhaoa- 
BUTTi  Debi  I'.  Chowdry  Bholanath  Thakoor 

7  B.  L.  R.  93 :  15  W.  R.  63 

Reversed  on  the  merits  by  the  Privy  Council 

I.  L.  R.  1  Calc.  104 


3. 


Accumulations. 


It  being  doubtful  whether  the  purchase  of  the  land 
in  dispute  by  the  plaintiff's  mother  was  made  out  of 
the  current  income  (in  which  case  it  is  her  self -ac- 
quired prox)erty)  or  out  of  accumulations  of  her 
husband's  estate : — Held  (broadly  following  the 
principle  laid  down  in  Soorjeemonee  Dassee  v. 
Denohundo  Mullick,  9  Moo.  I.  A.  I'^S),  that  the 
purchase  being  made  with  moneys  derived  from  the 
income  of  her  husband's  estate  then  Ipng  in  her 
hands,  she  was  competent  to  alienate  her  right  and 
interest  in  whole  or  in  part  to  reconvert  them 
into  monej'  and  spend  it  if  she  choose.  Grose  v. 
Amritamayiy  4  B.  L.  R.  0.  C.  7,  explained  and 
reconciled  ;  and  Gonda  Kooer  v.  Oodey  Singh,  14 
B.    L.    R.    159,    distinguished.     Puddo     Monee 

DoSSEE    r.     DWARKANATH    BiSWAS 

25  W.  R.  335 


4. 


Alienation  of  property  pur- 


chased with  funds  derived  from  husband's 
estate.  A  widow  is  not  competent  to  alienate  pro* 
perty  which  she  has  purchased  with  funds  derived 


HINDU  laAW— ALIENATION— contd. 

7.  ALIENATION  BY  WIDOW— cow^^^. 

(a)  Alienation  of  Income  and  Accumulations- 
— contd. 

from  her  husband's  estate  after  his  death,  and  pur- 
chases with  such  funds  would  not  belong  to  the 
widow  otherwise  than  as  the  land  from  which  the 
money  arose  belonged  to  her.  Nehal  Khan  v. 
HuRCHURN    Lall  .         .  1  Agra  219 

5. Alienation  of  house  erected 

by  ■widow  out  of  savings  of  land  inhe- 
rited from  husband.  A  Hindu  widow  has  no 
power  to  sell  a  house  erected  by  her  out  of  savings 
of  her  income  on  land  inherited  from  her  husband. 
Fakira  Dobey  v.  Gopi  Lall         .  6  C.  L.  R.  66 


6. 


Alienation  of  property  pur 


chased  with  accumulations  derived  from 
husband's  estate  —  Income — Accmnulations. 
Quaere:  Whether  a  Hindu  widow  has  power  to 
aUenate,  beyond  her  own  Ufe-mterest,  property 
which  she  has  purchased  from  accumulations  of 
income  derived  from  her  late  husband's  estate, 
made  after  his  death,  and  while  she  was  entitled 
to  a  Hindu  widow 's  interest  in  such  estate  ?  Huns- 
butti  Koerain  v.  Ishri  Dut  Koer 

I.  L.  R.  5  Calc.  512  :  4  C.  L.  R.  511 

In  the  same  case  in  the  Privy  Council  it  was  held 
that  a  widow's  savings  from  the  income  of  her 
limited  estate  are  not  her  stridhan  ;  and  if  she  has 
made  no  attempt  to  dispose  of  them  in  her  Ufetime, 
there  is  no  dispute  but  that  they  follow  the  estate 
from  which  they  arose.  But  it  is  not  always 
possible  to  fix  the  line  which  separates  accretions  to 
the  husband's  estate  from  income  held  in  suspense 
in  the  widow's  hands,  as  to  which  she  has  not  deter- 
mined whether  or  not  she  will  spend  it.  Where,, 
however,  both  the  family  property  and  property 
purchased  by  the  widow  out  of  savings  from  her 
income  were  ahenated  hy  her,  with  the  object  of 
changing  the  succession  : — Held,  that  accretion  was 
clearly  established,  and  that  the  after- pure  bases 
were  inalienable  by  her  for  any  purpose  that 
would  not  justify  alienation  of  the  original  estate. 
A  daughter,  obtaining  a  transfer  from  her  deceased 
father's  widows  of  their  interests  in  his  estate,  does 
not  acquire  thereby  an  estate  valid  against  the 
title  of  the  father's  collateral  heirs  expectant  on 
the  deaths  of  the  widows.  IsRi  Dutt  Koer  v. 
Hansbutti  Koerain 

I.  L.  R.  10  Calc.   324 :  13  C.  L.  R.  418 
L.  R.  10  I.  A.  150 


7. 


—  Widow's    power  over    land 
out    of    income    of  husband's 


purchased 

estate.  Descent  of  lands  purchased  by  widow  out 
of  income  of  life-estate.  Land  purchased  by  a 
Hindu  widow  with  money  derived  from  the  income 
of  her  life-estate  passes,  when  undisposed  of  b}'  her, 
to  the  heirs  of  her  husband  as  an  increment  to  the 
estate,  and  not  to  her  heirs  as  property  over  which 
she  had  absolute  control.     Anund  Chundra  Mun- 

DUL  V.  NiLMONY  JoURDAR 

I.  L.  R.  9  Calc.  758 :  12  O.  L.  R.  35a 
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(o)  Alienation  of  Income  and  Accumulations — 
— contd' 
8.     Inheritance    to 


property  purchased  by  Hindu  widow  out  of  the 
income  of  her  estate.  When  a  widow,  not  spending 
the  income  of  her  widow's  estate  in  the  property 
which  belonged  to  her  husband  Avhen  living,  has 
invested  such  savings  in  property  held  by  her 
without  making  any  distinction  between  the  original 
estate  and  the  after- purchases,  the  prima  facie 
presumption  is  that  it  has  been  her  intention  to  keep 
the  estate  one  and  entire,  and  that  the  after-pur- 
chases are  an  increment  to  the  original  estate. 
The  authority  upon  this  matter  is  found  in  Isridut 
Koer  V.  Hanshutti  Koerain,  I.  L.  B.  10  Calc.  324  : 
L.  R.  10  I,  A.  150f  where  a  widow  having  made  no 
distinction  between  the  original  estate  and  the 
after- purchases,  the  latter  were  held  inalienable  by 
her  for  any  purpose  not  justifying  alienation  of 
the  former.     Sheolochun  Singh  v.  Saheb  Singh 

I.  L.  R.  14  Calc.  387 
L.  R.  14  I.  A.  63 


9. 


Accumulations    by    Hindu 


"widow — Accumidations — Period  up   to  which  they 
may    be    dealt    with — Legacy    to     Hindu    widow. 
The    right     of    a  Hindu    widow    to    the  income 
and  accumulations  of  her  husband's  estate  arising 
subsequently  to  his  death  is  absolute,  and  is  not 
affected  by  the  fact  that  she  may  receive  them  in  a 
lump  sum  ;  but  whether  she  receives  them  as  they 
fall  due  or  after  they  have  accumulated  in  the  hands 
of  others,  her  right  is  the  same.     The  question  to  be 
sought  for  in  determining  her  right  to  deal  with  such 
income  and  accumulations  of  income  is  one  of  inten- 
tion.    If  she  has  invested  her  savings  in  such  a 
manner  as  to  show  an  intention  to  augment  her 
husband's  estate,  she  cannot  afterwards  deal  with 
such  investments,  except  for  reasons  which  would 
justify  her  dealing  Avith  the  original  estate ;  but 
if  she  has  evinced  no    such    intention,  she  can, 
at  any  time  during  her  life,  deal  with  the  profits. 
Where  she  invests  her  income,  making  a  distinction 
between  the  investments  and  the  original  estate, 
she  can  at  any  time  thereafter  deal  with  such  in- 
vestment, save  in  the  case  of  the  purchase  of  other 
property  as  a  permanent  investment.     But  should 
she  invest  her  savings  in  property  held  by  her 
without  making  any  distinction  between  the  ori- 
ginal estate  and  the  after-purchases,   the  primd 
facie  presumption  is  that  it  has  been  her  intention 
to  keep  the  estate  one  and  entire,  and  that  the  after- 
purchases  are  an  increment  to  the  original  estate. 
GmiSH  Chunder  Roy  v.  Broughton 

I.  L.  R.  14  Calc.  861 


10. 


Hindu     widow's    estate- 


Her  right  to  dispose  of  acciimulated  income  not 
made  part  of  the  inheritance — Intention  of  the 
widow  in  regard  to  it.  The  executor  of  the  will  of 
a  Hindu  testator  made  over  to  the  widow  of  the 
latter  an  aggregate  sum  consisting  of  accumulations 
of  income  accrued  during  eight  years  from  her  hus- 

VOL  II. 


HINDU  LAW— ALIENATION— cow^cf. 

7.  ALIENATION  BY  WlBOW—contd. 

(a)  Alienation  of  Income  and  Accumulations 
— concld. 

band's  death  undisposed  of  by  his  will.  The  money 
was  not  received  by  her  as  a  capitalized  part  of  the 
inheritance,  but  as  income  that  had  been  accumu- 
lated during  her  tenure  of  her  widow's  estate. 
The  widow  did  not  act  showing  an  intention  on  her 
part  to  make  this  sum  of  money,  the  greater  part 
of  which  she  invested  in  Government  securities, 
part  of  the  family  inheritance  for  the  benefit  of 
the  heirs.  After  the  lapse  of  about  twenty  years, 
she  disposed  of  it  as  her  own.  Held,  that  the  money 
so  invested  bj'  the  widow  belonged  to  her  as  income 
derivea  from  her  widow's  estate,  and  was  subject 
to  her  disposition.  Saodamini  Dasi  v.  Administra- 
tor-General  OF  Bengal  .  I.  L.  R.  20  Calc.  433 

L.  R.  20  I.  A.  12 


(6)  Alienation  for  Legal  Necessity,  or  with 
OR  without  Consent  of  Heirs  or  Rever- 
sioners. 

11. General  power  of   widow 

to  alienate — Status  of  widow  as  distinguished  from 
that  of  manager — Liabilities  of  alienes.  A  widow 
stands  in  a  different  position  from  that  of  a  mana- 
ger of  a  joint  family.  The  latter  can  act  only 
with  the  consent,  express  or  implied,  of  the  body  of 
co-parceners.  In  the  widow' s  case,  the  co-parceners 
are  reduced  to  herself,  and  the  estate  centres  in  her. 
She  can  therefore  do  what  the  body  of  co-parceners 
can  do,  subject  always  to  the  condition  that  she  acts 
fairly  to  the  expectant  heirs.  The  rights  of  these 
heirs  impose,  on  persons  dealing  with  a  widow,  the 
obligation  of  special  circumspection,  failing  which 
they  may  find  their  securities  against  the  estate  to 
be  of  no  avail  after  the  widow's  death.     Chim- 

NAJI      GOVIND      GODBOLE       V.      DiNKAR     DhONDEV 


GoDBOLE  .         .         I.  L.  R.  11  Bom.  320 

12.  Legal    necessity — Necessity, 

evidence  of.  A  sale  by  a  Hindu  widow  of  land  in- 
herited by  her  from  her  husband  is  valid  only  when 
made  of  necessity  and  for  certain  purposes  ;  but  on 
this  point,  where  the  plaintiff  in  a  suit  to  set  aside 
such  a  sale  has  relied  in  the  Court  below  solely  on 
the  ground  that  the  land  had  been  devised  inconsis- 
tently with  the  exercise  of  the  widow's  power  of  sale, 
the  Appellate  Court  will  be  satisfied  with  evidence 
less  complete  and  positive  than  would  other\vise 
have  been  required.  Rangasvami  Ayyangar  v. 
Vanjulataumal  ...        1  Mod.  28 


13. 


Suit    by    rever- 


sioner—Cause  of  action.  A,  a  Hindu  widow,  ob- 
tained a  loan  of  a  sum  of  money  by  mortgage  of  a 
certain  parcel  of  x>roperty  belonging  to  her  husband. 
The  mortgagee  obtained  a  decree,  and  in  execution 
thereof  caused  the  property  to  be  sold.  In  a  suit  by 
^'s  daughter's  son,  the  next  reversionary  heir,  for  a 
declaration  that  the  sale  was  invalid  as  against  him, 
the  lower  Appellate  Court  held  that  there  was  no 
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HINDU  liAW— ALIENATION— conW. 

7.  ALIENATION  BY  WIDOW— contd. 

(6)  Alienation  for  Legal  Necessity,  or  with 
OR  WITHOUT  Consent  of  Heirs  or  Rever- 
sioners— contd. 

cause  of  action.  Hdd^  in  special  appeal,  that  the 
existence  of  a  cause  of  action  depended  upon 
whether  the  Andow  incurred  the  debt  under  legal 
necessity ;  and  the  case  was  remanded  for  trial  of 
that  question.  Bistobehari  Sahoy  v.  Lala 
Baijnath  Prasad 

7  B.  L.  R.  213  :  16  W.  R.  49 

14. Alienation  of  ancestral  pro- 
perty—Jam  /aty.  The  alienation  by  gift  by  the 
widow  of  a  Bindala  Jain  of  her  husband's  ances- 
tral property  is  invalid  according  to  the  Mitak- 
shara,  which  is  the  ordinary  law  governing  Bindaia 
Jains  in  the  absence  of  custom  to  the  contrary. 
Bachebi  v.  Makhan  Lal     .     I.  L.  R.  3  AIL  55 


15. 


Alienation  with- 


out necessity.  A  conveyance  of  ancestral  property 
by  a  Hindu  widow  without  proof  of  necessity 
can  only  operate  as  a  conveyance  of  her  life-in- 
terest. The  purchase  of  a  kismut  sold  for  Govern- 
ment revenue  does  not  destroy  the  pre-existing 
rights  of  the  holders  of  the  tenure.  Reversioners 
are  as  much  entitled  to  have  a  sale  of  their  share 
in  such  a  kismut  set  aside  as  a  sale  of  any  other  pro- 
perty by  the  ^ndow  without  necessity.  Tarinee 
Churn  Banerjee  v.  Nund  Coomer  Baner-teb 

1  W.  R.  47 


16. 


Alienation    of     moveable 


property — Widoto's  eittate.  1  he  restriction  placed 
by  the  Hindu  law  on  a  Avidow's  j>ower  of  alienation 
of  her  husband's  estate  extends  to  moveable  as  well 
as  immoveable  property.  Narasimah  v.  Ven'ka- 
TADRi        .  .'       I.  Ii.  R.  8  Mad.  290 


17. 


A  Hindu  widov. 


is  not  at  liberty  to  defeat  the  rights  of  reversioners 
by  alienating  or  wasting  moveable  property  in- 
herited from  her  husband.  Buchi  Ramayya  v. 
Jaoapatih        .         .         I.  Ij.  R.  8  Mad.  304 

18. Iiease  granted  by  widow 

— Duration  of,  for  icidoiv's  life.  A  lease  granted  by 
a  childless  Hindu  widow  is  valid  and  enures  for  the 
life  of  the  widow.  Mohun  Koowitr  v.  Zorramun 
Singh     .        .         .      Marsh.  168  :  1  Hay  372 

19.  Alienation  of     husband's 

property-— Fa7tV?%  of  conveyance  for  life  of 
widow.  Alienation  by  a  Hindu  \vidow  of  property 
inherited  from  her  deceased  husband  is  valid  for  the 
period  of  her  own  life,  though  the  conveyance  may 
purport  to  convey  a  greater  interest.     Meloirappa 

BIN  SOLBAPPA  TeLI  V.   ShIVAPPA  BIN  ErAPPA 

6  Bom.  A.  C.  270 

Ramoutty  Kurmokab  v.  Boistub  Churn  Mo- 

ZOOMDAR  ....       7  "W.  R.  167 

20 Alienation    of     husband's 

immoveable    property— Poi^er  to    make  abso- 
lute alienation.     A  purchaser  of  immoveable  pro- 


HINDU  liAW— ALIENATION— conW. 

7.  ALIENATION  BY  WIDOW— contd. 

(6)  Alienation  for  Legal  Necessity,  or  with 
OR  WITHOUT  Consent  op  Heirs  or  Rever- 
sioners— conid. 

perty  from  a  Hindu  widow,  in  order  to  show  that 
the  property  is  absolutely  convej'^ed  to  him,  ought 
to  aver  and  prove  that  she  sold  it  under  such  special 
circumstances  as  justify  a  Hindu  widow  in  alienat- 
ing the  immoveable  property  of  her  husband  mth- 
out  the  consent  of  his  heirs.  Even  if  her  husband 
were  separate  in  estate  from  his  father  and  brothers 
at  the  time  of  his  death  and  died  without  male  issue, 
his  ^Wdow  would  have  no  power  to  make  an  ab- 
solute alienation  of  his  estate  in  the  absence  of  such 
special  circumstances.  She  can  only  dispose  of  her 
(widow's)  estate  in  his  immoveable  property,  which 
estate  determines  either  upon  her  death  or  re- 
marriage, and  the  purchaser  is  not  entitled  to 
retain  the  property  after  the  occurrence  of  either 
of  these  events.  The  plaintiff  sued  to  recover 
possession  of  certain  immoveable  property  sold 
to  him  by  the  first  defendant,  a  Hindu  widow. 
The  second  defendant  answered  that  his  father 
and  the  first  defendant's  husband  were  undivided 
brothers,  and  that,  as  a  childless  widow,  she  had 
no  right  to  sell  the  property.  Both  the  lower 
Courts  upheld  the  sale  as  absolute  on  the  ground 
that  she  was  competent  to  make  it  as  ^ndow  of  a 
separate  Hindu.  The  High  Court,  on  second 
appeal,  held  that  the  decrees  of  the  lower  Courts 
were  unsustainable,  as  they  did  not  contain  the 
limitation  pointed  out  above,  and  remanded  the 
case  for  the  trial  of  the  issue,  whether  there  were 
any  such  special  circumstances  as  would  justify 
the  absolute  sale  by  the  first  defendant  to  the 
plaintiff.  -^  Gurunath  Nilkanth  v.   Krishnaji 

I.  Ii.  R.  4  Bom.  462 


2L 


Mortgage.     A  Hindu,  governed 


by  the  Mitakshara  school  of  law,  died  on  the 
12th  May  1867,  leaving  him  surviving  a  widow 
B  and  a  brother  R,  who  was  admittedly  the 
next  reversioner.  In  July  1867,  B  purported  to 
adopt  a  son  Dto  A,  and  subsequently  in  September 
1867  obtained  a  certificate  under  Act  XL  of  1868. 
In  1872  B  obtained  a  loan  from  the  plaintiff  M  of 
R9,000,  and  to  secure  its  repayment  executed 
a  mortgage  of  seven  mouzahs  in  favour  of  M  as 
guardian  of  D.  The  money  was  advanced  and 
mortgage  executed  at  the  instigation  of  B  and  with 
his  consent,  and  upon  his  representation  that  D 
was  the  duly  adopted  son  of  A,  and  it  was  admitted 
that  the  money  was  specifically  advanced  for,  as 
well  as  applied  towards,  the  payment  of  decrees 
obtained  against  A  in  his  lifetime  and  against  his 
estate  after  his  death.  B  died  in  1878.  On  the 
14  th  August  1880,  M  instituted  a  suit  against  D 
upon  his  mortgage,  and  in  that  suit  he  made  S 
a  party  defendant  as  being  the  purchaser  of  the 
mortgagor's  interest  in  one  of  the  mouzahs  included 
in  his  mortgage.  On  the  26th  June  1882,  JIf  ob- 
tained a  decree  declaring  that  he  was  entitled  to 
recover  the  amount  due  by  sale  of  the  mortgaged 
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i.  ALIENATION  BY  WIDOW— con^tZ. 

(6)  Alienation  fob  Legal  Necessity,  ob  with 
OB  without  Consent  of  Heibs  ob  Revee- 
siONEBS — contd. 

mouzahs.  In  the  proceedings  taken  in  execution 
of  that  decree  M  was  opposed  by  L,  who  was 
afterwards  held  to  be  a  benamidar  for  S,  who 
claimed  that  he  had,  on  the  8th  November  1880, 
purchased  five  out  of  the  seven  mouzahs  at  a  sale  in 
•execution  of  certain  decrees  against  R.  On  the  29th 
February  1884  L's  claim  was  allowed,  and  on  the 
11th  August  1884  M  brought  this  suit  against  L, 
S,  R,  and  Z),  and  the  decree-holders  in  the  suits 
against  R,  for  a  declaration  of  his  right  to  follow 
the  mortgaged  property  in  the  hands  of  8.  It  was 
found  as  a  fact  that  the  adoption  of  D  was  invalid  ; 
that  the  advance  by  Jf  toB  was  justified  by  legal 
necessity  ;  and  that  L  was  the  benamidar  of  8.  It 
also  appeared  that  M  had  himself  become  the  pur- 
chaser of  one  of  the  mortgaged  mouzahs.  The 
lower  Court  gave  M  a  decree  declaring  him  to  be 
entitled  to  recover  the  full  amount  of  the  mortgage- 
money  from  the  five  mouzahs  in  the  hands  of  8.  L 
and  8  appealed,  and  M  filed  a  cross-appeal,  alleging 
the  adoption  to  be  valid  and  binding  on  8.  It  was 
contended  that  8,  as  the  representative  of  R,  was 
estopped  from  denying  the  validity  of  D's  adop- 
tion, and  thus  having  been  a  party  to  Jf's  first 
suit,  the  question  as  to  the  liability  of  the  mou- 
zahs to  satisfy  the  mortgage-lien  was  res  judicata 
as  against  him.  It  was  also  contended  that  the 
five  mouzahs  should  not  be  saddled  with  the  whole 
of  the  mortgage-debt,  but  that  the  mouzah  in  the 
hands  of  M  should  bear  its  proportionate  part  there- 
of. Heldy  that,  though  B  purported  to  execute  the 
mortgage  as  guardian  for  D,  though  D  was  not  the 
adopted  son  of  A,  the  substance  of  the  transaction 
and  not  the  form  had  to  be  looked  at,  and  as  B  had 
full  power  to  alienate  for  legal  necessity,  the  mort- 
gage was  still  binding  on  the  estate  of  A  ;  and, 
further,  that,  even  if  there  had  been  no  legal  neces- 
sity, having  regard  to  the  fact  that  it  was  made 
with  the  consent  of  R,  the  next  reversioner,  it 
equally  created  a  valid  charge  upon  the  property, 
but  that  the  mouzah  in  the  hands  of  M  must  bear 
its  share  of  the  mortgage-debt,  and  that  the  decree 
of  the  lower  Court  was  wrong  in  declaring  that  the 
five  mouzahs  in  suit  were  to  bear  the  whole  amount 
of  the  debt.     Lala  Pabbhu  Lal  v.  Mylne 

I.  L.  B.  14  Calc.  401 

22.  ^ —  Adopted    son's     right    to 

impeach,  alienation  unnecessarily  made 
by  his  adoptive  mother  before  his  adop- 
tion— WidoWy  alienation  by — AUetiee  from  widow 
hound  to  inquire  if  legal  necessity  for  alienation — 
Evidence.  Onus  of  proving  necessity  for  alienation  by 
the  widow.  The  plaintifE  claimed,  as  the  adopted 
Bon  of  one  K,  to  recover  possession  of  his  adoptive 
father's  property  which  had  been  mortgaged  by 
his  (Z's)  widow  R  (defendant  No.  1)  to  the  third 
defendant  B  prior  to  the  plaintiff's  adoption  by 
her.     The  property  had  come  into  R's  possession 
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incumbered  with  a  mortgage  effected  by  her  hus- 
band, and,  in  order  to  redeem  that  mortgage,  she 
mortgaged  the  property  again  to  one  Y.  She  sub- 
sequently paid  off  Y's  debt,  amounting  to  R3,629, 
and  in  1876  she  mortgaged  the  property  for  R5,999 
to  B,  who  was  put  into  possession.  In  1881  she 
adopted  the  plaintiff,  and  in  1882  the  plaintiff 
brought  this  suit  to  recover  the  property.  He 
contended  that  R  had  no  power  to  alienate  or 
mortgage  the  ancestral  immoveable  property  of 
her  deceased  husband,  and  he  claimed,  as  the  adopt- 
ed son  of  K,  to  be  entitled  to  the  property  free  from 
the  mortgages  or  other  incumbrances  with  which 
R  had  attempted  to  charge  it.  For  the  defendants 
it  was  contended,  inter  alia,  that  the  plaintiff  could 
not  impeach  transactions  effected  by  his  adoptive 
mother  prior  to  his  adoption.  Held,  that  the  plaint- 
iff, as  the  adopted  son  of  K,  had  a  right  to  impeach 
the  unauthorised  transactions  of  his  adoptive 
mother  R,  who  possessed  only  a  widow's  restricted 
power  of  alienation.  The  plaintiff  was  adopted  by 
R  to  her  husband,  who  was  the  last  owner  of  the 
ancestral  property.  The  plaintiff  at  once  succeeded 
to  that  property  upon  his  adoption,  and  as  heir 
of  his  adoptive  father  was  entitled  to  object  to  any 
alienation  made  by  R,  on  the  principle  that  the 
restrictions  upon  a  Hindu  widow's  power  of  aliena- 
tion are  inseparable  from  her  estate,  and  their 
existence  does  not  depend  on  that  of  heirs  capable 
of  taking  on  her  death.  Held,  also,  that  the  plaint- 
iff was  entitled  to  redeem  the  property  on  payment 
of  such  amount  only  as  was  raised  by  R  for  the 
purpose  of  meeting  expenses  necessarily  incurred 
by  her.  Held,  further,  that  the  onus  of  proving 
the  necessity  for  alienation  lay  upon  B.  The  Court 
found  that  there  was  no  evidence  that  any  sum 
beyond  R3,629,  the  amount  of  Y'a  mortgage, 
was  really  requked  by  R,  and  accordingly  directed 
that  the  mortgage  account  should  be  taken  between 
the  plaintiff  and  B  on  the  footing  that  the  prin- 
cipal of  the  mortgage-debt  was  113,629  only 
instead  of  115,999.  Lakshman  Bhau  Khopkab  v. 
Radhabai  .         .       I.  L.  R.  11  Bom.  609 


23. 


Kesponsibility  of  lender — 


Power  of  Hindu  widow  to  alienate — Qualified  tide 
to  alienate  in  contracting  debt  by  manager 
of  estate  charging  it  in  the  hands  of  heir — Rate 
of  interest,  as  regards  necessity,  distinguish- 
able. A  suit  was  brought  by  a  creditor  who 
had  advanced  money  for  the  payment  of 
Government  revenue  upon  an  estate  under 
the  management  of  a  Hindu  widow.  The 
plaintiff's  agent  had  received  rents  to  a  certain 
amount  from  part  of  the  estate.  Held,  that  the 
plaintiff  ought  to  have  taken  care  that  this  sum 
was  applied  in  part  reduction  of  the  debt  to 
him,  and  that  it  must  be  deducted  from  the 
amount  chargeable  to  the  estate  in  the  hands  of   th© 

7l2 
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HINDU  LAW— ALIENATION— confi. 
7.  ALIENATION  BY  WIDOW— contd. 

(&)  Alienation  fob  Legal  Necessity,  ob  with 
OB  WITHOUT  Consent  of  Heibs  ob  Revee- 
siONEES — contd. 

reversionary  heir.  Hunooman  Pershad  Panday  v. 
Munraj  Koonweree,  6  Moo.  I.  A.  393,  followed. 
The  widow  was  borrowing  in  a  case  where 
it  was  for  the  plaintiff  to  see  whether  there  was 
actually  a  ground  of  necessity  for  the  loan. 
Though  the  loan  was  necessary  for  her,  to 
borrow  at  the  high  rate  of  interest  charged,  consi- 
dering the  security  which  she  gave,  was  not  neces- 
sary. The  rate  of  interest  had  therefore  been 
rightly  reduced  to  twelve  per  cent.  Huero  Nath 
Rai  Chowdhei  v.  Randhib  Singh 

I.  L.  B.  18  Gale.  311 
L.  K.  18  I.  A.   1 


24. 


Burden      of. 


proving  necessity  where  a  Hindu  widow  attempts  to 
alienate  property  held  hy  her  for  her  widow's  estate. 
In  order  to  sustain  an  alienation  of  the  property 
held  by  a  Hindu  widow  for  her  widow's  estate,  it 
must  be  shown  either  that  there  was  legal  necessity 
for  the  alienation  or  at  least  that  the  grantee  was 
led  on  reasonable  ground  to  believe  that  there  was. 
In  a  suit  upon  a  mortgage  of  such  property  exe- 
cuted under  the  authority  of  a  widow  borrowing 
money,  the  point  whether  the  loan  was  necessary 
was  expressed  in  the  issues  in  the  form  of  a  ques- 
tion how  far  the  defendants'  objections,  grounded 
on  the  absence  of  necessity,  were  tenable.  This 
was  obviously  an  incorrect  mode  of  trying  the  suit, 
because  it  assumed  that  it  was  for  the  defendants 
to  show  absence  of  necessity,  and  did  not  accord 
with  the  obligation  upon  a  mortgagee,  claiming 
under  a  widow,  to  prove  a  valid  mortgage.  It 
was  suflGcient  to  defeat  the  suit  that  upon  the  whole 
case  there  had  been  no  proof  of  the  lenders  having 
fulfilled  the  legal  obligation  to  inquire  and  satisfy 
himself  that  the  widow,  from  whom  he  was  taking 
a  charge  upon  her  husband's  inheritance,  had  a 
proper  justification  for  so  charging  it.  Hanooman 
Persaud  v.  Munraj  Koonweree,  6  Moo.  I.  A.  393, 
referred  to.     Amarnath  Sah  v.  Achan  Kuab 

I.  L.  K.  14  All.  420 

s.c.  Lala  Amarnath  Sah  v.  Achan  Kuak 

L.  R  19  I.  A.  196 


25. 


Religious  and    charitable 


purposes — Power  of  a  Hindu  widow  to  dinpose 
of  property  for  religious  and  charitable  purposes — 
Suit  by  reversioners  to  set  aside  alienation.  A 
Hindu  widow  inheriting  the  estate  of  her  deceased 
husband,  A,  executed  a  deed  of  endowment  in 
favour  of  the  pujari  of  a  thakurbari  (temple) 
established  by  her  deceased  husband's  mother. 
In  a  suit  brought  by  the  reversionary  heirs  of 
her  deceased  husband  after  the  death  of  the 
widow  to  set  aside  the  alienation  : — Held,  that, 
inasmuch  as  the  idol  was  established  by  the 
mother  of  the  deceased  K  and  he  had  made  no 
provision  for  its  maintenance,  and  the  dedication 


HINDU  LAW— ALIENATION— cowirf. 

7.  ALIENATION  BY  WIDOW— cowW. 

(6)  Alienation  for  Legal  Necessity,  ob  with 
OB  without  Consent  of  Heirs  ob  Reveb- 
siONEES — contd. 

was  prima  facie  one  for  the  widow's  own  spiritual 
welfare,  not  for  that  of  her  deceased  husband 
K,  and  because  the  propertj^  alienated  was  of 
considerable  value,  the  alienation  was  not  valid 
against  the  reversioners  either  on  the  ground  of 
religious  necessity,  or  that,  being  for  a  pious 
purpose,  the  property  alienated  repi-esented  only 
a  small  portion  of  the  state  inherited  by  the 
widow.  Collector  of  Masulipatam  v.  Cavaly 
Vencata  Narainapah,  8  Moo.  I.  A.  600  ; 
Lukshmna  Narayana  v.  Dasu,  I.  L.  R.  11  Mad. 
288;  PuranDaiv.  Jai  Narain,  I.  L.  R.  4  All.  482, 
and  Rama  v.  Ranga,  I.  L.  R.  8  Mad.  f.52,  referred 
to.  Ram  Kawal  Singh  v.  Ram  Kishobe  Das. 
Ram  Kisobe  Das  v.  Ram  Kawal  SI^GH 

I.  L.  K.  22  Calc.  506 


26. 


Mortgage — Mortgage  of  zamin- 


dari  lands  by  zamindar's  widow  to  secure  her 
husband's  debts — Appropriation  of  the  assets  of 
deceased  towards  payment  of  his  debts.  In  a  suit  on 
a  mortgage  of  lands  forming  part  of  zamindari,  it 
appeared  that  the  zamindar  died  without  issue, 
being  indebted  to  the  plaintiff,  and  that  his  widow 
subsequently  borrowed  money  from  the  plaintiff 
for  her  own  purposes,  including  litigation  success- 
fully prosecuted  by  her  to  make  good  her  claim 
to  the  estate.  The  widow,  being  pressed  for  pay- 
ment, executed  the  mortgage  sued  on,  and  after- 
wards paid  to  the  plaintiff  two  sums,  being  the  pro- 
ceeds of  the  sale  for  her  husband's  jewels  and  of 
the  execution  of  a  decree  in  his  favour  realized  after 
his  death."  These  sums  were  appropriated  to  the 
payment  of  the  widow's  debt  by  the  mortgagee, 
who,  after  her  death,  brought  the  present  suit 
against  the  deceased  zamindar' s  mother  then  come 
into  possession  of  the  estate,  his  undivided  half- 
brothers  being  joined  also  as  defendants.  Held, 
(i)  that  the  widow  was  entitled  to  mortgage  the 
estate  for  the  payment  of  her  husband's  debts,  and 
was  not  bound  to  discharge  them  out  of  income  ; 
(ii)  that  the  two  payments  by  the  widow  of 
money  belonging  to  the  estate  of  the  deceased 
zamindar  should  have  been  applied  in  liquidation 
of  the  husband's  debts.  Hurro  Nath  Rai  Chowdhry 
V.  Randhir  Singh,  I.  L.  R.  18  Calc.  311  :  L.  R.  18. 
I.  A.  1,  referred  to.  Ramasami  Chetti  v.  Manoai- 
KARASu  Nachiab        .       I.  L.  R.  18  Mad.  113 


27. 


Debt — Debt     incurred     by      a 


Hindu  widow  for  legal  necessity,  but  without 
any  charge  on  the  ancestral  property  in  the  hands 
of  the  widow — Liability  of  ancestral  property  in 
the  hands  of  the  reversioners.  The  creditors  of  a 
Hindu  widow  cannot,  after  her  death,  have  recourse 
to  ancestral  property  in  the  hands  of  the  reversion- 
ers, in  respect  of  which  property  the  widow  had  en- 
joyed only  a  widow's  life-estate,  even  though  the 
debt  sued  upon  was  incurred  for  legal  necessity, 
and  was  one  in  respect  of    which   such  property 
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7.  ALIENATION  BY  WIDOW— contd. 

(6)  Alienation  for  Legal  Necessity,  oe  with 
OR  WITHOUT  Consent  of  Heirs  or  Rever- 
sioners— contd. 


might  have  been  made  liable  beyond  the  widow's 
lifetime,  if  in  fact  no  instrument  charging  the 
property  beyond  the  widow's  lifetime  has  been 
executed  by  the  widow.  Shiamanand  v.  Har 
Lai,  I.  L.  R.  18  All'  471  ;  Ramasami  Miidaliar  v. 
Sellattammat,  I.  L.  R.  4  Mad.  375,  referred  to. 
Ramcoomar  Milter  v.  Ichamoyi  Dasi,  I.  L.  R. 
6  Cole.  36,  dissented  from.  Dhiraj  Singh  v. 
Manga  Ram  .         .     I.  L.  R.  19  AIL   300 


28. 


Estate  of  Hindu  widow  or 


daughter — Powers  to  alienate  family  estate — 
Ancestral  family  trade — Powers  of  manager.  The 
estate  of  a  Hindu  family  in  which,  after  the  death 
of  the  father  and  his  widow,  a  daughter  held  an 
interest  for  life,  comprised  a  family  trade  carried 
on  by  a  manager  on  her  account.  Held,  that  the 
restriction  upon  her  power  to  alienate  remained 
the  same,  notwithstanding  the  trade,  without  being 
relaxed  on  that  account.  Justifying  necessity  or 
good  grounds,  after  due  inquiry,  for  belief  in  its 
existence  would  have  been  required  to  render  valid 
an  alienation  made  by  her  of  the  family  estate. 
The  case  of  a  -widow  or  of  a  daughter,  under  such 
circumstances,  differs  from  that  of  the  manager 
or  head  of  an  undivided  family  who  manages  an 
ancestral  trade,  and  has  a  certain  power  to  pledge 
for  the  requirements  of  the  business.  The  validity 
of  his  charge,  however,  on  the  family  estate  where 
there  is  a  minority  or  non-consent  among  the 
members  of  the  family  depends  on  proof  that  the 
charge  was  necessary  or  was  believed  to  be  so 
by  the  mortgagee  after  due  inquiry.  The  manager 
appointed  by  the  daughter,  on  whom  the  family 
estate  has  devolved,  has  no  larger  power  to  pledge 
the  ancestral  assets  than  his  principal.  It  is  not 
incumbent  on  the  defendant  who  relies  on  the 
absence  of  legal  necessity  for  the  borrowing  by 
a  woman  holding  her  limited  estate  to  plead  or  to 
prove  such  absence  ;  but  it  is  for  the  plaintiff  to 
state  and  to  prove  all  that  will  give  validity  to  the 
charge.  Amarnath  Sah  v.  Achhdn  Kunwar,  I.  L, 
R.  14  All.  426  :  L.  R.  19  I.  A.  196,  referred  to 
and  followed.  Sham  Sundar  Lal  v.  Achhan 
Kunwar  .         .         .     I.  L.  R.  21  All.  71 

L.  R.  25  I.  A.  183 
2  C.  W.  N.  729 

Upholding  decision  of  High  Court  in  Achhan 
KuAR  V.  Thakur  Das      .  I.  L.  R.  17  All.  125 


29. 


Power  of  alienation  under 


will — Mortgage  taken  from  Hindu  widow — Un- 
paid  interest  claimed  on  her  deceased  husband^ s 
mortgages — Will,  construction  of.  A  pardanashin 
widow  executed  a  mortgage  of  part  of  the  family 
estate  to  secure  payment  of  the  balance  of 
interest  alleged  to  be  due  on  three  previous 
mortgages    which    had    been    executed    by    her 
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husband  in  his  lifetime.  Justifying  necessity  for 
her  to  encumber  was  not  shown,  nor  enquiry  by 
the  mortgagee  as  to  her  authority.  Even  if  the 
transaction  had  been  properly  explained  to  her,  as 
a  Hindu  widow  she  would  have  exceeded  her  pow- 
ers. By  his  will  her  husband  had  declared  that  his 
widow  should  have  full  powers,  but  that  during 
the  life  of  his  minor  son  she  should  not  have  power 
to  transfer  Avithout  legal  necessity  ;  and  that  she 
should  have  po^ver  to  mortgage  to  pay  revenue  and 
other  debts.  Held,  that  the  will  conferred  on  her  no 
greater  power  of  alienating  the  family  estate  than 
she  had  under  the  Hindu  law  ;  and  that,  under  the 
circumstances,  the  mortgage  executed  by  her  Avas 
invalid.  Notes  promising  to  pay  interest,  addition- 
al to  that  contracted  for  in  the  mortgages  had 
been  signed  by  the  husband  which  it  was  held  could 
not  effect  the  right  to  redeem,  being  unregistered. 
TiKA  Ram  v.  Deputy  Commissioner  of  Bara 
Banki        .         .         .        I.  L.  R.  26  Calc.  707 

L.  R.  26  I.  A.   97 
3  C.  W.  N.  573 


30. 


Gift  by  Hindu  widow  after 


mortgage — Equity  of  redemption,  alienation  of. 
Where  a  Hindu  widow  mortgaged  immoveable  pro- 
perty to  one  person  and  afterwards  gave  it  in  gift  to 
another  : — Held,  that  the  deed  of  gift  did  not  con- 
vey to  the  donee  the  widow's  equity  of  redemption. 
Jagannath  Vithal  v.  Apaji  Vishnu 

5  Bom.  A.  C.  217 


31. 


Alienation    by    T^idow  as 


administratix  of  husband — Presumption  of 
validity.  Where  a  sale  of  landed  property  was  made 
by  a  Hindu  widow  as  administratrix  to  the  estate 
of  her  deceased  husband  : — Held,  that  she  had  power 
to  dispose  of  the  land  for  any  purpose  for  which  as 
administratrix  she  might  properly  do  so.  Held,  also, 
that  an  improper  disposal  of  the  property  was  not  to 
be  presumed  against  the  purchaser  from  her,  but 
that  the  sale  must  be  taken  to  be  proper  and  valid, 
unless  it  appeared  that  to  the  pm-chaser's  know- 
ledge she  was  for  an  unla^vful  purpose  converting 
the  estate.  Held,  also,  that,  she  having  the  right 
to  sell  as  administratrix,  it  could  not  be  presumed 
that  she  sold  as  a  widow.  Loganada  Muddali  v. 
Ramasvami       ....        1  Mad.  384 


32. 


Grounds  supporting  charge 


on  inheritance  by  a  w^idow  for  her  debt 

— Obligation  of  purchaser  to  show  nature  of  tran- 
saction— Necessity.  In  transactions  such  as  th« 
alienation  by  the  widow  of  her  estate  of  inheritance 
derived  from  her  husband,  any  creditor  seeking  to 
enforce  a  charge  on  such  estate  is  bound  at  least  to 
show  the  nature  of  the  transaction,  and  to  show 
that  in  advancing  his  money  he  gave  credit  on 
reasonable  grounds  to  an  assertion  that  the  money 
was  wanted  for  one  of  the  recognized    necessities. 
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The  principle  is  that  the  lender,  although  he  is  not 
bound  to  see  to  the  application  of  the  money,  and 
does  not  loose  his  rights  if,  upon  bond  fide  inquiry, 
he  has  been  deceived  as  to  the  existence  of  the  neces- 
sity which  he  had  reasonable  grounds  for  suppos- 
ing to  exist,  still  is  under  an  obligation  to  do  certain 
things.  These  are  to  inquire  into  the  necessityjfor 
the  loan  and  to  satisfy  himself  as  well  as  he  can,  Avith 
reference  to  the  parties  -with  whom  he  is  dealing, 
that  the  borrower  is  acting  in  the  particular  in- 
stance for  the  benefit  of  the  estate.  This  principle 
laid  down  in  Hunooman  Persaud  Panday  v.  Babooee 
Munraj  Koonweree,  6  Moo.  I.  A.  392,  in  regard 
to  the  manager  for  an  infant  has  been  applied  also 
to  alienations  by  a  widow  of  her  estate  of  inherit- 
ance and  to  transactions  in  which  a  father,  in  de- 
rogation of  the  rights  of  his  son,  under  the  Mitak- 
shara  law,  has  made  an  alienation  of  ancestral 
family  estate.  Kameswar  Peeshad  v.  Run 
Bahadur  Singh 

I.  li.  B.  6  Calc.  843  :  8  C.  L.  R  361 

li.  R.  8  I.  A.  8 

83. Purchaser,  obligation  of — 

Alienation  for  sum  larger  than  necessity  required. 
Semble :  In  purchasing  from  a  Hindu  widow  the 
purchaser  is  not  bound  to  look  to  the  appropria- 
tion of  the  money,  nor  is  he  affected  by  the  fact 
that  the  alienation  was  made  for  a  larger  sum  than 
the  necessity  of  the  case  required.  Kami- 
khaprashad  Roy  v.  Jaoadamba  Dasi 

5  B.  Ii.  R.  508 


34. 


Consent  of  reversioners — 


Moveable  and  immoveable  property — Alienation  for 
worship  of  idol.  A  Hindu  widow  has  power, 
with  the  consent  of  the  reversionary  heirs,  to  make 
a  valid  alienation,  for  religious  purposes,  of  proper- 
ty, moveable  or  immoveable,  left  bj' her  husband. 
Where  a  Hindu  widow  dedicated  property  by  deed 
to  the  worship  of  an  idol,  and  the  property  was  given 
to  trustees  in  trust,  after  the  death  of  the  A\ido\A' 
to  permit  the  male  heirs  of  her  late  husband  to 
receive  the  rents ; — Held,  that  such  heirs  were  en- 
titled to  actual  possession  and  to  the  rents  of  the 
estate,  provided  they  devoted  it  according  to  the 
provisions  of  the  deed  to  the  worship  of  the  idol. 
Bbajanath  Bysakh  v.  Matilal  Bysakh 

3  B.  Ii.  R.  O.  C.  92 


35. 


Oift  of  immove- 


able property  inherited  from  husband.  A  Hindu 
widow  who  has  inherited  immoveable  property  from 
her  husband,  though  possessed  of  a  limited  power  of 
alienating  portions  of  such  property  for  necessary 
purposes  or  spiritual  uses,  cannot  dispose  by  a  gift 
in  dharam  or  krishnaipau  of  the  whole  of  such  im- 
moveable property  without  the  consent  of  the  heirs 
of  her  husband.  Bhasear  Teimbak  Acharya  v. 
Mahadeb  Eamji  .        .        6  Bom.  O.  C.  1 
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36. 

dence- 


Necessity —  Evi. 
A  recital   in   a  I 


Recital   in   deed  of  sale. 
deed  of  sale  by  a  Hindu    widow  of  her  deceased! 
husband's  property  setting  forth  that  the  ahenation 
was  necessary  for  the  purpose  of  paying  his  debts,! 
is  not  of  itself  evidence  of  such  necessity,  nor  doea] 
the  attestation  of  a  relative  import  his  concurrence.! 
Such  a  transaction  may  become  valid  by  the  consent  J 
of  the  husband's  kindred,  but  the  kindred  in  such] 
case  must  generally  be  understood  to  be  all  those] 
who  are  likely  to  be  interested  in  disputing  the 
transaction.     At  all  events,  there  ought  to  be  sucl 
a  concurrence  of  the  members  of  the  family  as 
suffices  to  raise  a  presumption  that  the  transaction 
was  a  fair  one  and  justified  by  Hindu  law.     Raj- 
LAKHi  Debi  v.  Goktjl  Chandra  Chowdhry 

3  B.  L.  R.  P.  C.  57  :  12  W.  R.  P.  C.  47 

13  Moo.  L  A.  209 

87.  Want  of  consent 

of  remote  reversioners.  Semble :  An  alienation 
by  a  widow  and  next  reversioner  without  the  con- 
sent of  subsequent  reversioners  is  not  binding  on 
such  reversioners.  Per  Pigot,  J.  Gopeenath 
Mookerjee  v.  Kally  Doss  Mxtllick 

I.  L.  R.  10  Calc.  225 

88.  — Effect    of    sale 

against  those  not  consenting.  The  consent  of  all  the 
heirs  living  at  the  time  of  the  execution  of  a  bill 
of  conveyance  by  a  Hindu  widow,  either  directly  or 
by  attestation,  is  requisite  to  make  the  sale  binding 
against  the  reversioners.  Kartick  Ktjrmoker  v. 
Dhitnno   Monee  Goopto     .     W.  R.  1864,  268 


39. 


Pighi    of    pur 


chaser  for  widow^s  lifetime.  The  consent  of  all  the 
reversioners  is  necessary  to  make  a  sale  by  a  child- 
less Hindu  widow  valid  in  law  ;  but  the  purchaser 
is  entitled  to  hold  the  property  during  the  widow's 
lifetime.  Only  immediate  reversioners  are  entitled 
to  impeach  a  sale  by  a  widow.     Radha  v.  Koar 

W.  R.  1864,  148 

Chunder  Monee  Dos^ee  v.  Joykissen  Sircar 

1  W.  R.  lOT  ' 


40. 


Consent  of  next 


reversioner,  effect  of,  as  to  others.  A  grant  by  a 
Hindu  widow,  with  the  sanction  and  concurrence  of 
the  next  reversioner,  is  valid  and  creates  a  title 
which  cannot  be  impeached  on  the  death  of  the 
widow  by  the  person  who,  but  for  such  grant,  would 
be  entitled  as  heir  of  her  husband.  Raj  Bullubh 
Sen  v.  Oomesh  Chunder  Rooz 

I.  Ii.  R.  5  Calc.  44 :  3  C.  L.  R.  384 


41. 


Consent  of  heirs 


— Legal    necessity.     An    alienation    by    a    Hindu 
widow  of  immoveable  property  inherited  from  her 
husband  is  invahd  in   the  absence  of  legal   neces 
sity,  but  the  invalidity  can  be  removed  by  the  con- 
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{b)  Alienation  for  Legal  Necessity,  or  with 
OR  WITHOUT  Consent  of  Heirs  or  Rever- 
sioners— contd. 
sent  of  all  the  heirs  of  the  widow's  husband  who 
are  likely  to  be  interested  in  disputing  the  transac- 
tion. Eaj  Lukhee  Debea  v.  Gokool  Chunder  Chow- 
dhry,  13  Moo.  I.  A.  209  :  3  B.  L.  E.  P.  C.  57, 
followed.  A  sale  made  conjointly  by  a  Hindu 
widow  and  her  daughter,  who  subsequently  pre- 
deceased her  mother,  of  immoveable  property  in- 
herited by  the  widow  from  her  husband,  in  the 
absence  of  legal  necessity,  was  ordered  to  be  set 
aside  ;  and  the  grandsons  of  the  second  cousins 
of  the  widow's  husband  held  entitled  to  recover 
the  projjerty  on  recouping  the  vendees  the  expenses 
incurred  on  improvements.  Varjivan  Rangji 
v.  Ghelji  Gokaldas       .      I.  L.  R.  5  Bom.  563 


42. 


Alienation  made 


with  consent  of  next  reversioner — Remoter  rever- 
sioners. A  gift  by  a  Hindu  widow,  who  has  succeeded 
to  the  separate  estate  of  her  deceased  husband, 
of  such  estate  is  not  valid,  and  does  not  create  a 
title  which  cannot  be  impeached  by  the  remoter 
reversioner,  because  it  has  been  made  with  the  con- 
sent of  the  next  reversioner.  Baj  Bullubh  Sen 
V.  Oomesh  Chunder  Booz,  I.  L.  B.  5  Cole.  44,  and 
Noferdoss  Boy  v.  Modhoo  Soondari  Burmonia,  I.  L. 
B.  5  Calc.  732,  dissented  from.  Baj  Lukhee 
Dabea  v.  Gokool  Chunder  Chowdhry,  13  Moo. 
I.  A.  209,  and  Collector  of  Masulipatam  v.  Cavali 
Vencata  Narrainapah,  8  Moo.  I.  A.  529,  referred 
to.  Sia  Dasi  v.  Gur  Sahai,  I.  L.  B.  7  All.  362,  and 
F.  A.  No.  116  of  1882  distinguished.  Ramphal 
Rai  v.  Tula  Kuari         .       I.  L.  R.  6  Ali.  116 

Madan  Mohan  v.   Puran  Mal 

I.  L.  R.  6  All.  288 

See  Bhagwanta  v.  Sukhi 

I.  L.  R.  22  All.  33 


43. 


Evidence       of 


necessity.  The  consent  of  a  former  reversioner  to  a 
sale  by  a  Hindu  widow,  though  not  binding  evidence 
on  a  subsequent  heir,  is  strong  presumption  of  the 
existence  of  necessity  at  the  time  of  sale,  to  be 
rebutted  only  by  proof  of  fraud  and  collusion,  or  of 
the  absence  of  necessity.  Kalee  Mohun  Deb  Roy 
V.  Dhununjoy  Shah  a  .         .       6  W.  R.  51 


44. 


Attestation   by 


reversioner.  Where  certain  landed  property  in  the 
possession  of  a  Hindu  widow  was  sold  on  the  alleged 
ground  of  necessity,  and  the  execution  of  the  deed  of 
purchase  was  attested  by  the  then  next  heir,  it  was 
held  that  the  assent  implied  in  such  attestation  was 
not  conclusive  in  law  as  to  the  necessity  for  the  sale, 
though  the  fact  of  persons  most  interested  in  contest- 
ing such  a  sale  being  called  in  to  execute  the  deed  is 
the  strongest  possible  proof  of  good  faith  on  the  part 
of  the  purchaser.  (^Madhub  Chunder  Hajrah  v. 
.  GoBiND  Chunder  Banerji      .      9  W.  R.  350 

45.     Attestation   of 

onveyance   byl  reversioner — Waste.     The  fact  of  a 
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7.  ALIENATION  BY  WIDOW— conW. 

(6)  Alienation  for  Legal  Necessity,  or  with 
OR  without  Consent  op  Heirs  or  Rever- 
sioners— contd. 

reversioner  being  an  attesting  witness  to  a  convey- 
ance by  a  Hindu  widow  is  an  acquiescence  on  his 
part  which  precludes  him  from  impeaching  the  sale 
on  the  ground  of  waste.  A  decree  against  a  Hindu 
widow  for  a  loan  to  pay  Government  revenue  is  bind- 
ing on  the  reversioner.  Gopal  Chunder  Manna  v. 
GOUR  MONEE  DOSSEE  .  .  6  W.  R.  52 


46. 


Widow^s   estate 


— Conveyance  by  presumptive  heir — Batification  by 
widow — Effect  of  witnessing  deed  on  rights  of  wit- 
ness— Evidence  of  consent.  During  the  lifetime  of 
a  Hindu  widow,  her  son,  the  then  presumptive  heir 
to  the  property  of  which  she  was  in  possession,  con- 
veyed it  to  purchasers  by  deeds  to  which  she  was 
not  a  party.  Subsequently  she  by  separate  deed 
ratified  the  convej'^ances.  This  deed  was  witnesseci 
by  a  more  remote  reversioner.  The  son  died 
during  the  lifetime  of  his  mother,  and  the  witness 
to  the  deed  of  ratification  became  the  next 
reversionary  heir.  Held,  in  a  suit  by  him  after 
the  widow's  death  for  possession,  that  at  the  time 
of  the  conveyances  the  son  had  a  mere  con- 
tingent reversionary  interest  in  expectancy,  and 
that  the  subsequent  ratification  by  his  mother 
could  not  operate  as  a  surrender  of  her  estate  so  as 
to  change  the  conveyances,  and  make  them  enure 
as  absolute  conveyances,  but  could  only  amount 
to  a  conveyance  of  her  interest.  Held,  also,  that  the 
fact  that  the  reversionary  heir  witnessed  the 
deed  of  ratification  did  not  in  itself  amount  to 
evidence  of  consent  to  it  on  his  part.  Ram 
Chunder  Poddar  v.  Hari  Das  Sen 

I.  L.  R.  9  Calc.  463 


47. 


Effect  of    parti- 


tion by  Hindu  widows  of  their  husband^ s  estate. 
Two  Hindu  widows,  after  a  compromise  between 
themselves  reciting  that  each  had  obtained  abso- 
lute proprietary  right  in  her  share  of  the  husband's 
estate,  mortgaged  certain  properties  forming 
portion  thereof.  Hdd,  that  the  mortgage  did  not 
bind  the  husband's  estate  in  the  absence  of  proof 
both  of  legal  necessity  and  of  bond  fide  inquiries 
by  the  mortgagee.  Dharam  Chand  Lal  v.  Bha- 
WANi  MiSRAiN         .  L.  R.  24  I.  A.  183 

I.  L.  R  25  Calc.  189 

48.  - Consent  of   reversioner — 

Alienation  by  widow  of  land  inherited  from  her 
husband — Beversioner — Consent  of  reversioner  to 
alienation — Subsequent  claim  by  son  of  consenting 
reversioner  to  set  aside  alienation.  One  Gobind 
Bhagwant  died,  leaving  him  surviving  a  wadow, 
Radhabai,  a  sister,  Bhimabai,  and  her  son, 
Venkcitesh.  Radhabai  alienated  to  the  defendant 
five  plots  of  land  inherited  by  her  from  her  de- 
ceased husband.  Two  of  them  (Nos.  495  and  496) 
were  sold,  with  the  consent  of  Venkatesh,  to  defray 
the  expenses  of  his  marriage.    The    sale-proceeds 
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were  received  by  Venkatesh,  and  the  sale-deed  was 
attested  by  him.  The  other  three  plots  (Nos.  497, 
498  and  499)  were  relinquished  by  Radhabai  in 
favour  of  the  defendant,  as  she  was  unable 
to  pay  the  Government  assessment.  The  plaintiff 
was  the  son  of  Venkatesh,  and  was  born  after  these 
transactions.  After  the  sale  and  relinquishment 
in  favour  of  the  defendants  Bhimabai  died,  then 
Venkatesh,  and  in  1889  Radhabai  died.  In  1897 
the  plaintiff  brought  the  pre^nt  suit,  as  rever- 
sionary heir  of  Govind  Bhagwant  against  the 
defendant,  to  recover  possession  of  the  five  plots 
of  land  alienated  to  him  by  Radhabai.  HeM^ 
that  the  sale  of  the  two  plots  Nos.  495  and 
496  by  Radhabai  to  the  defendant  was  good, 
and  the  plaintiff  was  not  entitled  to  recover 
them.  The  consent  given  by  Venkatesh,  the 
plaintiff's  father,  who  was  at  the  time  the  only 
male  reversioner  in  existence,  validated  the  sale. 
As  to  the  remaining  three  plots  (Nos.  497,  498 
and  499),  the  plaintiff  was  entitled  to  recover  them. 
There  was  no  consent  given  or  legal  necessity  for 
their  alienation  proved.  Vinayak  Vithal  Bhanqe 
V.  GoviND  Venkatesh  Kulkarni  (1900) 

I.  L.  R.  25  Bom,  129 


49. 


Lease       by     a 


widow — Consent  of  next  female  reversioner,  how  far 
binding  on  next  male  reversioner — Ratification. 
Where  a  Hindu  widow,  with  the  consent  of  the 
next  female  reversioner,  granted  a  lease,  and 
subsequently,  during  the  minority  of  the  son  of  the 
latter,  who  came  into  possession  on  their  death,  the 
manager  of  the  minor  under  the  Court  of  Wards 
brought  a  suit  for  rent  against  the  lessee,  and 
also  executed  an  ekrarnama  confirming  the 
lease  :  Held,  that  such  confirmation  was  suffi- 
cient to  render  the  lease  valid  as  against  the 
minor,  at  least  during  his  minority.  Qucere  : 
Whether  an  alienation  by  a  widow  Mith  the  consent 
of  the  next  female  reversioner  ia  valid  against  the 
next  male  heir.  Waliul  Hassan  v.  Gopal  Sarun 
Narain    Singh    (1902)        .        6  C.  W.  N.  905 

50.  ^ —  Duty   of  alienee— Alienation 

for  legal  necessity — Duty  of  person  advancing  money 
to  Hindu  widow — Burden  of  proof.  If  a  mortgagee 
advances  money  to  a  Hindu  widow  holding  a  A\-id- 
ow's  estate  in  the  property  mortgaged,  after  making 
proper  inquiry  for  the  purpose  of  ascertaining  that 
the  money  is  required  for  legal  necessity,  it  is  not 
incumbent  on  him  to  see  that  the  money  he  ad- 
vances is  applied  to  meet  such  legal  necessity,  nor 
is  he  bound  to  ascertain  that  every  pice  of  the  money 
so  advanced  is  actually  required  for  a  legal  neces- 
sity. Amar  Nath  Sah  v.  Achan  Kunwar,  I.  L.  R. 
14  All.  420,  referred  to.  Ghansham  Singh  v. 
Badiya  Lal  (1902)  .     I.  L.  R.  24  All.  547 
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51. 


.  Widow,  aliena- 


ation  by — Puini  lease — Legal  necessity — Consent 
of  reversioner — Delegation  by  reversioner  of  his 
power  to  consent  to  his  executor.  The  power  re- 
posed in  the  reversioner  of  validating  an  invalid 
alienation  by  a  Hindu  A\-idow  is  one,  which  he  is  not 
competent  to  delegate  to  his  executor.  An  aliena- 
tion made  by  a  Hindu  ^vidow  without  legal 
necessity  is  not  void,  but  only  voidable,  and  may  ^ 
be  validated  by  the  consent  of  the  reversioner. 
Modhu  Sudan  Singh  v.  Rooke,  I.  L.  R.  25  Calc. 
1 ;  L.  R.  24  I.  A.  164,  followed.  Hayes  v. 
Harendra  Narain  (1904) 

I.  L.  R.  31  Calc.  698 


52. 


Costs  of  litigation— IFiV/o 


w — 
Alienation — Arrangement  between  co-ividows — Adopt- 
ed son — Right  of  the  adopted  son  to  set  aside 
the  alienation.  A  Hindu  died  leaving  him  sur- 
viving two  widows,  C  and  B.  The  two  widows 
after  a  time  found  that  they  could  not  agree. 
C  (the  senior  widow)  passed  a  document  to  B 
(the  junior  widow)  on  the  17th  July  1879,  whereby 
C  gave  B  possession  of  certain  lands,  houses,  etc., 
for  her  maintenance.  Under  this  arrangement 
B  was  to  carry  on  the  vahivat  of  the  same  according 
to  her  pleasure  as  long  as  she  might  live,  and  tho 
son,  who  might  be  adopted  by  C,  would  at  B' s 
death  be  entitled  to  whatever  moveable  and 
immoveable  property  there  is."  In  1883  and 
again  in  1885  B  sold  portions  of  this  property  to 
meet  certain  expenses  necessarily  incurred  by 
her  in  litigation.  C  adopted  the  plaintiff  in  1894, 
and  she  died  in  1895.  B  died  in  1902.  Some  time 
before  her  death  the  plaintiff  filed  a  suit  against 
the  defendants,  purcnasers  from  B,  to  recover 
possession  of  the  property  alienated  by  B.  Held, 
that,  under  the  agreement  of  1879,  B  had  authority 
from  C  to  do  any  act  necessary  for  the  due  and 
proper  management  of  the  property  and  one  of 
those  acts  was  to  pay  the  costs  of  the  litigation 
and  that,  therefore,  B  had  implied  authority  from 
C  to  alienate  the  property  to  meet  these  costs. 
Held,  further,  that,  under  th#  circumstances  of 
the  case,  the  Iburden  of  proof  lay  upon  the  plaintiff 
to  show  that  C  did  not  consent  to  trie  sale.  Maha- 
devappa   v.   Basaoawda    (1905) 

I.  L.  R.  29  Bom.  346 


53. 


Suit  by  reversioner — Alie- 


nation by  widow — Declaratory  suit  by  a  reversioner 
of  the  second  degree — Right  of  suit — Specific  Act  (/  of 
1877),  s.  42— Limitation  Act  {XV  of  1877),  Sch.  II, 
Arts.  120  and  125.  Ordinarily  only  an  imme- 
diate reversioner  can  bring  a  declaratory  suit  that 
an  alienation  by  a  Hindu  widow  is  not  for  legal 
necessity  and  that  the  purchase  from  the  widow 
cannot  be  in  force  beyond  the  lifetime  of  tho 
widow  ;  but  this  rule  has  no  application  where  tho 
immediate  reversioner  is  herself  only  the  holder  of 
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a^life  estate.  Although  the  right  of  the  nearest 
reversioner,  for  the  time  being,  to  contest  an  ahen  - 
ation  or  an  adoption  by  the  widow  may  have  been 
barred  by  limitation  against  him,  this  will  not  bar 
the  similar  rights  of  subsequent  reversioners . 
Bhagwanta  v.  SuTchi,  I.  L.  R.  22  All.  33,  relied  on. 
Where  the  nearest  reversioner  omitted  to  sue  with- 
in the  period  allowed  by  Art.  125  of  Sch.  II  of  the 
Limitation  Act  and  thus  practically  concurred  in 
an  alleged  improper  alienation,  the  next  rever- 
sioner became  entitled  to  maintain  the  suit. 
Oovinda  Pillai  v.  Thayammal,  14  Mad.  L.  J.  209, 
followed.  Abinash  Chandra  Majumdar  v.  Hari 
Nath  Saha  (1905)      .         I.  L.  R.  32  Calc.  62 

S.C.  9  C.  W.  N.  25 


54. 


Alienation      by 


Hindu  widow — Limitation — Suit  by  reversioner  for 
possession — Limitation  Act  {XV  of  J 877),  Arts. 
91,  141.  Where  a  reversioner  sued  to  recover 
certain  property,  which  had  been  alienated  by  a 
Hindu  widow,  the  alienation  having  been  made  by 
deeds  of  sale,  on  the  ground  that  they  were  made 
without  legal  necessity  :  Hdd,  that  as  the  sale-deeds 
were  not  supported  by  necessity  and  the  reversioner 
not  having  elected  to  assent  to  them,  it  was  not 
necessary  to  set  them  aside,  and  the  suit  was  gov- 
erned by  Art.  14,  and  not  by  Art.  91  of  the  Limit- 
ation Act.  Bijoy  Gopal  Mukerji  v.  Nil  Ratan 
Mukerji,  I.  L.  R.  30  Calc.  990,  Modhu  Sudan 
Singh  v.  Roohe,  I.  L.  R.  25  Calc.  1,  and  N armada 
Dehi  V.  Shoshibhusan  Bit,  8  C.  W.  N.  802,  refer- 
red to.     Harihar  Ojhav.  Dasarathi  Misra  (1905) 

I.  L.  R.  33  Calc.  257 


55. 


Legal  necessity — Alienation 


by  widow — Order  for  interest  or  decree  in  execution 
where  decree  did  not  allow  interest — Sum  for 
interest  made  part  of  consideration  for  sale  deed — 
Res  judicata — Decision  in  suit  for  pre-emption 
— Civil  Procedure  Code,  s.  13.  A  Hindu 
widow  in  possession  of  her  husband's  immove- 
able property  for  a  widow's  estate  executed, 
on  22nd  December  1868,  a  deed  of  sale  of  it  in  fav- 
our of  a  creditor  of  her  husband  under  a  decree, 
dated  12th  July  1861.  No  future  interest  was  allow- 
ed by  that  decree,  but  on  22nd  October  1866  the 
decree-holder  in  execution  of  it  obtained  from  the 
•Court  of  the  Deputy  Commissioner  an  order  for 
interest  on  the  decree,  which  order  was  however  set 
aside  by  the  Judicial  Commissioner  on  15th  Septem- 
ber 1869  on  the  ground  that  a  Court  executing  a 
decree  had  no  power  to  alter  or  add  to  it.  The 
■consideration  for  the  deed  of  sale,  which  was 
executed  whilst  the  order  granting  interest  was  in 
force,  was  made  up  of  117,080,  the  amount  her  hus- 
band was  liable  for  under  the  decree,  R5,638  for 
interest  on  the  decree,  and  a  sum  of  117,280  in 
cash.  On  23rd  December  1869,  the  plaintiff  as 
reversionary  heir  of  the  husband  brought  a  suit 
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against  the  vendee  for  pre-emption,  but  that  suit 
was  dismissed  on  the  ground  that  his  right  of  pre- 
emption was  not  established.  The  Avidow  died  in 
1894  and  in  1899  the  plaintiff  brought  the  present 
suit  for  possession  of  the  property  and  for  mesne 
profits  from  her  death.  The  defendants  were  the 
Deputy  Commissioner  as  representing  the  Court 
of  Wards,  into  whose  charge  the  vendee's  estate 
had  come,  and  the  purchaser  from  the  Court  of 
Wards  of  the  greater  portion  of  the  property  in 
suit.  The  defence  was  that  the  alienation  was  made 
for  legal  necessity,  and  that  the  suit  was  barred 
by  the  decision  in  the  pre-emption  suit,  which 
operated  as  res  judicata.  Both  Courts  below 
found  on  the  facts  that  the  item  of  R7,080  was 
justified  by  legal  necessity,  and  that  the  advance 
of  the  sum  in  cash  as  part  of  the  consideration  was 
not  proved.  Held,  by  the  Judicial  Committee, 
that  the  defendants  claiming  as  they  did  under 
the  vendee,  and  standing  therefore  in  no  higher 
position  than  his,  were  not  entitled  to  base  a 
claim  to  the  property  upon  an  order  made  in  the 
vendee's  favour,  but  subsequently  set  aside  : 
under  the  circumstances  the  doctrine  of  legal  neces  - 
sity  could  not  be  extended  to  the  item  for  interest. 
There  should  be  a  decree  for  possession  and  for 
the  balance  of  mesne  profits  after  deducting  the 
R7,080  for  which  the  property  was  liable.  Held, 
also,  that  all  that  was  in  issue  in  the  former  suit 
was  the  right  of  pre-emption  as  to  the  mdow's 
interest  only  in  the  property,  and  that  the  effect 
of  the  deed  of  sale  on  the  reversion  could  not  pro- 
perly have  been  made  a  ground  of  attack  in  that 
suit :  the  present  suit  was  therefore  not  barred 
by  s.  13  of  the  Civil  Procedure  Code.  Deputy 
Commissioner  of  Kheri  v.  Khan j an  Singh  (1907) 

I.  L.  R.  29  All.  331 
L.  R.  34  I.  A.  164 


56. 


Hindu  woman — 


— Limited  interest.  One  who  claims  a  title  under 
a  conveyance  from  a  Hindu  woman  with  the  usual 
limited  interest,  which  a  Hindu  woman  takes, 
and  who  seeks  to  enforce  that  title  against  rever- 
sioners, is  always  subject  to  the  burden  of  proving 
not  only  the  genuineness  of  his  conveyance,  but 
the  full  comprehension  by  the  limited  owner  of  the 
nature  of  the  alienation  she  was  making  and  also 
that  that  alienation  was  justified  by  necessity, 
or  at  least  that  the  alienee  did  all  that  was  reasonable 
to  satisfy  himself  of  the  existence  of  such  necessity. 
And  this  burden  lies  the  more  heavily  on  one  who 
comes  into  Court  with  the  case  that  he  did  not  take 
from  a  limited  owner,  but  from  one  whose  title 
he  alleges  to  have  been  adverse  to  that  owner. 
Ratification  in  the  proper  sense  of  the  term,  as 
used  with  reference  to  the  laAv  of  agency,  is  appli- 
cable only  to  acts  done  on  behalf  of  the  ratifier  ; 
and  this  rule  is  recognised  in  s.  196  of  the  Contract 
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Act.  Where  the  defendant  held  possession  of 
properties  under  deeds  of  sale  from  a  limited  owner, 
which  were  found  to  have  been  executed  without 
legal  necessity,  the  plaintiff's  claim  for  mesne 
profits  was  allowed.  Bhagwat  Dayal  Singh  v. 
Debi  Dayal  Sahu  (1908)   I.  L.  B.  35  Calc.  420 

B.C.  12  C.  W.  N.  393 
L.  R.  35  I.  A.  46 


57. 


-   Widow's  estate — 


Alienation  of  husband's  estate  without  legal  necessity 
— Consent  of  reversioners — Consent  ex  post  facto — 
Bhale  Sultan  Chattri  tribe  of  Oudh — Custom  ex- 
cluding daughter  and  her  issues  from  inheritance 
— Proof — General  custom — Evidence  Act  {I  of  1872), 
8.  48.  In  the  absence  of  legal  necessity  a  Hindu 
widow  can  alienate  property  to  which  she  has 
succeeded  on  the  death  of  her  husband  Avith  the 
consent  of  the  nearest  reversioners  for  the  time 
being.  OrdinarDy  the  consent  of  the  whole  body 
constituting  the  next  reversioner  should  be  obtained, 
though  there  may  be  cases  in  which  special  circum- 
stances may  render  the  strict  enforcement  of  this 
rule  impossible.  The  consent  of  the  reversioner 
is  effective  even  when  given  after  the  execution  of 
the  deed  of  transfer.  Badha  Sayam  v.  Joy  Ram 
Senapati,  I.  L.R.17  Calc.  896,  approved.  Mamphal 
Bai  v.  Tula  Kuari,  I.  L.  B.  6  All.  116,  disapproved. 
Nobokishori  Sarma  Boy  v.  Hari  Nath  Sarma  Boy, 
I.  L.  B.  10  Calc.  1102  ;  Marudamulhu  Nadan  v. 
Srinivasa  Pillai,  I.  L.  B.  21  Mad.  128  ;  Vinayak  v. 
Govind,  2.  L.  B.  25  Bern.  129,  referred  to. 
Bajbangi  Sikoh  r.  Manokarnika  Bakhsu  Singh 
(1907)  .         .         .        I.  L.  B.  30  All.  1 

S.C.  12  C.  W.  N.  74 
L.  B.  35  I.  A.  1 

58.    Alienation     of 

portion  of  estate  with  consent  of  the  reversioner — 
Validity.  The  alienation  by  s  Hindu  widow  of  a 
portion  of  her  husband's  estate  without  legal  neces- 
sit}',  but  with  the  consent  of  the  then  next  rever- 
sioner is  valid  and  binding  on  the  actual  reversioner 
upon  the  death  of  the  widow.  Mariidamutha  v. 
Srinivasa  Pillai,  J.  L.  B.  21  Mad.  128,  dissented 
from.  Behari  Lai  v.  Madho  Lai,  I.  L.  B.  19  Calc. 
236,  Nabo  Kishore  v.  Harinath,  I.  L.  B.  10  Calc. 
1102  ;  Vinayak  Vithal  v.  Gi  bind  I.  L.  B.  25  Bom. 
129  ;  Bajrangi  v.  Manokurnika,  12  C.  W.  N.  74  ; 
L.  B.  35  I.  A.  1  ;  Annada  Kumar  v.  Indu  Bhutan, 
12  C.  W.  N.  49,  relied  on.  Pulin  Chandra 
Mandal  v.  Balai  Mandal  (1908) 

I.  L.  B.  35  Calc.  939 
B.C.   12C.  W.  N.  837 


59. 


Consent  of  female    rever- 


Bioner,  if  passes  absolute  title — Propriety  of 
transaction — Presumption  of  law.  An  alienation  of 
her  husband's  estate  by  a  Hindu  widow — without 
legal  necessity,  but  with  the  consent  of  the  next 


HINDU  LAW— ALIENATION— confr/. 

7.  ALIENATION  BY  WIDOW— conW. 

(6)  Alienation  for  Legal  Necessity,  or  with 
OR  without  Consent  of  Heirs  or  Eeveb- 
SIONEES — contd. 

reversioners,  who,  if  they  had  succeeded  to  the 
estate,  would  themselves  have  been  entitled  to  the 
limited  estate  of  a  Hindu  widow,  does  not  pass  an 
absolute  estate  to  the  transferee.  No  presumption 
of  the  propriety  of  the  transaction  arises  from 
such  consent.  Bepin  Behari  Kundu  v.  Durga 
Churn    Bandopadhya  (1908) 

I.  L.  B.  35  Calc.  1086 
s.e.  12  C.  W.  N.  914 


60. 


Payment      by      wife       of 


husband's  debts  during  his  lifetime — Volun- 
tary payment — Joint  Hindu  family — Sale  of  pro- 
perty  belonging  to  one  member  of  a  joint  family — 
Separation — Sale  set  aside — Bights  of  persons 
entitled  to  su£h  property  after  separation.  Held, 
that  the  payment  by  the  wife  of  a  separated  Hindu 
of  her  husband's  debts  during  his  lifetime  must  be 
considered  in  the  absence  of  evidence  to  the  con- 
trary as  a  voluntary  payment,  and  will  not  support 
an  alienation  by  the  widow  after  her  husband's 
death,  of  the  estate,  which  has  descended  to  her 
from  him.  Held,  also,  that  the  members  of  a 
joint  Hindu  family  must  be  regarded,  so  far  as 
concerns  the  dealings  of  the  family,  with  persons 
outside  it,  as  but  one  juristic  person.  The  manag- 
ing member  of  a  joint  Hindu  family  sold  a  property 
exclusively  belonging  to  one  member  of  the  joint 
family,  and  the  proceeds  of  the  sale  were  brought 
into  the  common  purse  for  the  benefit  of  the  famU}'. 
Held,  that  on  the  sale  of  that  property  being  set 
aside  after  the  sepaiation  of  that  member,  he  could 
recover  the  whole  property  on  payment  of  the 
whole  purchase  money,  but  that  he  could  not 
claim  to  have  it  by  paying  only  a  share  of  the  pur- 
chase money  proportionate  to  his  share  in  the 
joint  family  property  on  partition.  Sudarsanam 
Maistri  v.  Narasimhulu  Maistri,  I.  L.  B.  25  Mad. 
149,  Appovier  v.  Bama  Subba  Aiyan,  11  Moo.  I.  A, 
75,  and  Hasmai  Bai  v.  Sunder  Das,  I.  L.  B.  11 
Calc.  396,  referred  to.  Himmat  Bahadur  v. 
Bhawani  Kunwab  (1908)    I.  L.  B.  30  AU.  352 


61. 


Widow's     estate — Alienation 


of  a  portion  of  estate  without  legal  necessity — 
Consent  of  next  reversioner.  Alienation  by  a 
Hindu  widow  of  a  portion  of  her  husband's  estate,^ 
without  legal  necessity,  but  with  the  consent  of  the 
next  reversioner  is  valid.  Marudamuthu  Nandun 
V.  Srinivasa  Pillai,  I.  L.  B.  21  Mad.  128,  discussed 
and  not  followed.  Behari  Lai  v.  Madho  Lai  Ahir 
Gayawal,  I.  L.  B.  19  Calc.  236,  L.  B.  19  I.  A.  30, 
explained.  Badha  Shyam  Sircar  v.  Joy  Bam 
Senapati,  I.  L.  B.  17  Cede.  896,  distinguished. 
Nobokishore  Sarma  Boy  v.  Hari  Nath  Sarma  Boy, 
I.  L.  B.  10  Calc.  1102 ;  Hem  Chunder  Sanyal  v. 
Sarnamoyi  Debi,  I.  L.  B.  22  Calc.  354  ;  Vinayak 
Vithal  Bhange  v.  Govind  Venkatesh  Kulkarnika, 
I.  L.  B.  25  Bom.  129  ;  Bajrangi  Singh  v.  Manokar- 
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7.  ALIENATION  BY  WIDOW— contd, 

( 6)  Alienation  for  Legal  Necessity,  or  with 
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nika  Baksh  Singh,  I.  L.  B.  30  All  1,  L.  R.  35  I.  A' 
1,  and  Annada  Kumar  Roy  v.  Indra  Blmsan 
MuJchopadhya,  12  C.  W.  N.  49,  followed.  Pulin 
Chandra  Mandal  v.  Bolai  Mandal  (1908) 

I.  L.  R.  35  Calc.  939 
s.c.  12  C.  W.  N.  837 

62.  , Widow^s  estate — 

Alienation  by  ividow  without  consent  of  male  rever- 
sioner— Presumption   of   necessity   from   consent   of 
direct    female    reversioners — Evidentiary    value    of 
such   consent.     The  consent  of  the  daughters  to 
the   alienation   of   immoveable   property    by   the 
widow  does  not  raise  a  presumption  of  law  that  the 
purpose,  for  which  it  was  made,  was  proper,  nor 
is  it  any  evidence  of  the  propriety  of  the  transaction. 
Held,   further,   that  the  consent  of    two   women, 
whose  interest  was  the  limited  one  of  Hindu  widows 
cannot  bind  or  affect  the  male  reversioners,  who 
take  an  absolute  estate.   Isri  Dutt  Koer  v.  Hanshutti 
Koerain,  I.  L.  R.  10  Calc.  324,  L.  R.  10  I.  A.  150  ; 
Duli  Singh  v.  Sundar  Singh,  I.  L.  R.  14  All.   377  ; 
and  Bhupal  Ram  v.  Lachmi  Kuar,    I.  L.  R.  11  All. 
253,  referred  to.     Kooer  Golab  Singh  v.  Rao  Kurun 
Singh,  14  Moo.  I.  A.  176,  Varjiban  Rangji  v.  Ghelji 
Gokaldas,  I.  L.    R.  5  Bom.    563,   Vinayak   Vithal 
Bhange  v.  Gobind  Venkatesh  Kulkarni,  I.  L.  R.  25 
Bom.    129,   and   Abinash   Chandra   Mazumdar   v. 
Hart  Nath  Shaha,    I.  L.  R.  32  Calc.  62,  followed. 
Collector  of  Masulipatam  v.  Cavaly   Vencata  Nar- 
rainappah,  8  Moo.  I.  A.  529,  2  W.  R.  P.  C.  61  ; 
Raj  Lukhee  Dabea  v.   Gokool  Chunder  Chowdhry, 
13  Moo.  I.  A.  209  ;  Nobo  Kissore  Sarma  Roy  v. 
Hari  Nath  Sarma  Roy,  I.  L.  R.  10  Calc.  1102,  and 
Bajrangi   Singh    v.    Manokarnika     Baksh    Singh, 
I.  L.  R.  30  All.  1,  L.  R.  35  I.  A.  1,  distinguished. 
Bepin  Behari  Kundf  v.  Durga  Charan  Banerji 
(1908)         .         .         .     I.  L.  R.  35  Calc.  1086 

S.C.  12  C.  W.  N.  914 


68. 


Alienation   by 


widow  of  part  of  her  widow's  estate,  validity  of — 
Consent  of  reversioners — Transfer  by  reversioner 
of  reversicnary  interest — ^t-ppelof  actual  reversioner 
claiming  throvgh  cne  who  had  given  consent.  An 
alienation,  without  justifying  necessity,  by  a 
widow  of  a  portion  only  of  her  limited  estate,  will 
not  be  validated  by  the  consent  of  the  next  rever- 
sioners. Marudamvthu  Nadan  v.  Srinivasa  Pillai, 
I.  L.  R.  21  Mad.  128,  followed.  Bajrangi  Singh 
V.  Manokarnika  Baksh  Singh,  I.  L.  R.  30  All., 
referred  to.  A  conveyance  during  the  widow's  lite 
by  a  reversioner  of  his  reversionary  right  is  in- 
operative. A  consent  given  by  a  reversioner, 
bo7id  fide,  and  for  good  consideration,  to  an  alie- 
nation by  the  widow  will  be  binding  on  persons 
claiming  through  him.  Rangappa  Naik  v.  Kamti 
Naik,  I.  L.  R.  31  Mad.  366,  referred  to.  Per 
Mn-LER,  J. — The  alienation  by  the  widow  will  not 
be   good   even  if  made  with  the  consent  of  all  the 
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reversioners    then     in    existence.      MuthuveeRA 
Mxjdaliar  v.  Vythilinga  Mudaliar  (1908) 

I.  L.  R.  32  Mad.  208 

64.  Debt  justifying  alienation 

— Alienation    by  Hindu    widow— Legal  necessity— 
Transfer     to    satisfy    decree — Construction      of — 
Preservation    of    family    estate — Nature    of    estate 
taken   by   daughters  throvgh   father   with   imperfect! 
title.     The   plaintiffs   were  the    sons  of  the  sole 
surviving  daughter  of  a  Hindu  Avidow  in  possession 
of  her  husband's  estate  who  had  in  1857  executed 
in  favour  of  the  plaintiff's  paternal  grandfather, 
a  bond  for  money  advanced  to  the  Avidow  for  family 
purposes  including  the  cost  of  litigation  which  was 
eventually  successful  in  preserving  the  estate  of 
her    husband.     The    defendants    were    purchasers 
from  the  same  creditor  to  whom,  in  1869,  the  mother 
of  the  plaintiffs,  in  satisfaction  of  a  decree  obtained 
against  her  on  the  bond  as  representing  her  father  a 
estate,  transferred  the  property  in  suit.     In  her 
petition  to  the  court  for  permission  to  settle  the 
claim  in  that  way,  she  stated  that  the  property  to  be 
assigned  was  "  owned  and  possessed  "  by  her,  and 
that  the  judgment  creditor  was  to  ' '  enter  into  pos- 
session as  a  proprietor  like  the   petitioner."     Held, 
by  the  Judicial  Committee,  that  on  the  construction 
ot  the  transfer  it  was  intended  to  convey  an  abso- 
lute estate.     Held,  also  that  the  debt  was  one  for 
which  she  was  justified  in  alienating  the  family  pro- 
perty. The  preservation  of  the  estate  of  her  husband 
and  the  costs  of  litigation   for  that   purpose  were 
objects   which   justified  a  widow  in  incurring  debt 
and  alienating  a  sufficient  amount  of  the  property 
to  discharge  it ;   [Mayne's  Hindu  law,  7th  edition,. 
para.  327]  and  the  general  principle  of  Hindu  law 
that  he  who  takes  the  estate  becomes  hable  for 
the  debts  of  the  estate  was  especially  applicable 
in  a  case  like  the  present,  where,  but  for  the  debts, 
the  estate  would  have  been  lost  to  the  plaintiffs. 

Disputes  which  arose  as  to  the  succession  to  the 
property  in  suit  which  originally  belonged  to  the 
maternal  great  grandfather  of  the  plaintiffs,  y^ere 
settled  by  a  compromise  made  on  21st  July  I860, 
between  the  claimants,  namely,  his  daughter's  son. 
and  the  two  daughters  of  a  son,  who  predeceased 
him,  whereby  certain  shares  of  the  estate  were 
allotted  to  each  of  them  ;  and  on  the  death  of 
her  sister  in  1866,  the  sm-viving  daughter  (the  mo- 
ther of  the  plaintiffs)  succeeded  to  her  share  by 
survivorship. 

Held,  on  the  construction  of  the  compromise, 
that  the  granddaughters  acquired  under  it  only  a 
life  interest  in  the  property,  their  right  to  which 
must  be  taken  to  have  been  derived  through  their 
father,  notwithstanding  that  his  own  father  sur- 
vived him,  his  title,  in  whatsoever  way  it  was 
defective,  being  pro  tanto  cured  by  the  agreement 
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of  compromise.     Kabimuddin  v.  Govind  Kbishna 
Nabain  (1909)       .         .        I.  L.  R.  31  All.  497 


65. 


Legal  necessity — 


Burden  of  Proof.  A  mere  recital  in  a  mortgage - 
deed  executed  by  a  Hindu  widow  with  a  qualified 
interest  as  to  the  existence  of  necessities  is  not 
enough.  It  is  for  the  creditor  to  show  either  that 
there  was  legal  necessity  or  at  least  that  he  M'as 
led  on  reasonable  grounds  to  believe  that  there  was 
necessity  for  the  alienation.  Ajudhia  v.  Ram 
Sumeb  Singh  (1909)     .     I.  L.  R.  31  All.  454 


«6. 


"Widcw's    estate — Alienation 


by  widow — Consent  of  reversioner — Attestation 
of  deed,  if  amounts  to  consent — Indian  Limita- 
tion Act  {XV  of  1877),  Sch.  II,  Art.  140— Ibid, 
IX  of  1871  and  XIV  of  1859— Ouster  of  a 
widow — Reversioner's  right,  if  affected  by — 
Onus  of  proof,  on  whom  lies — Transfer  of  Pro- 
perty Act  {IV  of  1882),  8.  51— "  Belief  in  giod 
faith*' — Enquiry  by  purchaser,  absence lof,  effect  ot 
— Immoveable  property  in  Calcutta — Croum  as 
landlord,  effect  of— Compensation  for  improvement 
— Datnages.  Where  there  was  no  question  of  legal 
necessity,  the  only  way  in  which  a  widow  could 
have  transferred  an  absolute  estate  was  by  a  sale 
with  the  consent  of  the  next  reversioner.  Nobo 
Kishore  Sharma  Roy  v.  Harinath  Shartna  Roy,  I.  L. 
R.  10  Calc.  1104  {1884),  followed.  Semblp.  : 
Attestation  by  the  next  reversioner  of  a  deed  by 
which  the  widow  purported  to  convey  an  absolute 
estate  is  not  equivalent  to  a  consent  of  the  rever- 
sioner to  the  sale.  A  widow  sold  a  house  in  which 
she  had  a  widow's  interest  on  29th  October  1857 
and  after  her  death  in  1906,  the  reversioner 
(plaintifi)  sought  to  recover  the  same  from  the 
purchaser  (defendant).  The  defendant  contended 
that  under  the  Limitation  Act  (XIV  of  1859)  if 
the  widow  had  been  ousted,  limitation  would  have 
run  against  the  reversioner  (plaintiff)  from  the  date 
of  her  ouster,  which  there  was  just  time  for  it  to  do 
before  Limitation  Act  (IX  of  1871)  and  that  to 
make  out  his  title  the  plaintiff  ought  to  shew  that 
she  was  not  ousted  :  Held,  that  the  widow  could  not 
possibly  be  ousted  after  she  had  sold  all  her  interest 
in  the  property  and  that,  if  such  an  event  occurred, 
under  the  circumstances,  it  would  lie  on  the  de- 
fendant to  prove  it.  Under  Art.  140  of  Sch.  II 
of  the  Limitation  Act  (XV  of  1877)  no  ouster  of  a 
widow  would  affect  the  right  of  a  reversioner, 
who  can  bring  a  suit  within  12  years.  Abhoy 
•Chubn   Ghosb  v.  Attaemoni  Dassee  (1908) 

13  C.  W.  N.  931 


67. 


Mortgage  by  •widow — Hindu 


Law —  Widow,  mortgage  by,  without  legal  necessity 
hut  with  immediate  reversioner's  consent — Validity — 
Doctrine  of  surrender.  The  doctrine  of  surrender 
upon  which  the  validity  of  a  sale   out  and  out  of 
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the  whole  or  any  portion  of  the  inheritance  with 
the  consent  of  all  the  immediate  reversioners  is 
based,  cannot  legitimately  be  extended  to 
the  case  of  a  mortgage  where  ez-hypothesi  the 
widow  still  retains  the  ownership  of  the  estate 
though  subject  to  the  liability  created  by  the 
mortgage.  Bajrangi  Singh  v.  Manokarnika 
Baksh  Singh,  12  C.  W.  N.  74:s.c.  L.  R.  35  I.  A. 
1  ;  I.  L.  R.  30  All.  1,  referred  to.  When  a  sale 
by  a  Hindu  widow  is  found  to  be  partially 
invahd  owing  to  the  absence  of  legal  necessity 
the  whole  sale  must  be  set  aside,  the  purchaser 
accounting  for  the  mesne-profits  and  the  sums 
expended  for  legal  necessity  being  set  off  against 
them.  Deputy  Commissioner  of  Kheri  v.  Khnnjan 
Singh,  11  C.  W.  N.  474  :  s.c.  L.  R.  34  I.  A.  72, 
followed.  Habi  Kissen  Bhagat  t.  Bajbanq 
Sahai  Singh  (1909)  .         13  C,  W.  N.  544 


68. 


Legal    necesBity —Alie7iation 


by  Hindu  widow — Alienation  of  a  limited  estate. 
Where  the  estate  which  a  Hindu  widow  purports 
to  convey  is  her  limited  estate  the  mere  existence 
of  legal  necessity  will  not  operate  to  convey  the 
whole  estate,  for  a  Hindu  widow  may  if  she 
pleases  and  for  legal  necessity  convey  her  limited 
estate  onlv.  Pbosunno  Kumab  Nandt  v  Umedub 
Raja  Chowdhbv  (1908)        .     13  C.  W.  N.  353 


69. 


Power  to  grant  lease  for 


60  years  by  vr&y  of  family  arrangement 
— Prudent  management — Terminating  litigation 
— Legal  necessity — Concurrenre  of  husband's 
relation<i — Ratification  or  election  by  reversioner 
— Right  of  some  of  .several  reversioners  to  6ue 
for  their  shares.  Where  a  Hindu  widow  after  pro- 
tracted litigation  with  her  husband's  relations, 
in  the  course  of  which  she  incurred  heavy  expenses, 
and  habi li ties,  obtained  a  decree  for  possession  of 
her  husband's  estate,  and  with  a  view  to  secure 
a  prudertt  and  effective  management  of  the  estate, 
the  greater  portion  of  which  was  still  out  of  her 
possession  granted  a  lease  for  60  years  to  some  of 
her  husband's  relations  and  shortly  afterwards  her 
principal  opponents  in  the  suit  also  accepted  the 
arrangement  by  taking  a  sub-lease  from  the  lessees 
— thus  showing  that  all  the  persons  who  were  likely 
to  be  interested  in  disputing  the  arrangement, 
considered  it  to  be  beneficial,  and,  as  events  showed, 
it  did  prove  to  be  beneficial  and  continued  for  30 
years  until  the  death  of  the  widow.  Held,  that 
the  widow  acted  within  her  powers  of  management 
of  her  husband's  estate  in  granting  the  lease,  and 
the  principle  of  family  settlements  also  applied 
to  it,  and  a  Court  of  justice,  equity  and  good  con- 
science should  not  set  it  aside.  Powers  of  a  Hindu 
widow  to  dispose  of  her  husband's  property  in  due 
course  of  management  indicated.  Doyamoni  Debt 
v.  Srinibash  Kundu,  I.  L.  R.  33  Calc.  842,  and 
Venkaji  Shridhar  v.  Bishnu  Babaji   Beri,  I,  L.  R 
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DIGEST  OF  CASES. 
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HINDU^LAW— ALIENATION— cowfi. 

7.  ALIENAllON  BY  WIDOW— cowii. 

(6)  Alienation  fob  Legal  Necessity,  or  with 
OR  without  Co^sENT  OF  Heirs  and  Rever- 
sioNEEs — concld. 

18  Bom,  534,  relied  on.  Gohind  Krishna  Narain 
V.  Khunni  Lai,  I.  L.  E.  29  All.  487,  and  Imrit  Kon- 
wur  V.  Roop  Narain  Singh,  7  C.  L.  JR.  76,  distin- 
guished. Baj  Lukhee  Dabea  v.  Gokool  Chunder 
Chuwdhry,  13  M.  I.  A.  209,  Ramanathan  Che.tti  v. 
Murugappa  Chetti,  10  0.  W.  N.  825  :  sx.  L.  B.  33  I. 
A.  139  :  4  G.  L.  J.  119,  and  Helan  Dasi  v.  Durga 
Das  Mundal,  4  G.  L.  J.  323,  referred  to.  Apart 
from  legal  necessity  a  Hindu  widow  can  validly 
alienate  property  that  has  devolved  on  her  from 
her  husband  wilh  the  consent  of  the  reversion- 
ers. She  can  make  such  an  alienation  by  the 
entire  surrender  of  her  own  interest  and  thereby 
acclerate  the  interest  of  the  reversioners,  or  she  can, 
as  in  the  present  case,  part  with  her  direct  interest  in 
the  estate  and  convert  it  into  an  annuity.  Subject 
to  the  payment  of  the  annuity  the  transferee  would 
acquire  an  absolute  interest.  The  fact  that  some 
of  the  parties  interested  accepted  the  arrangement 
subsequently  to  its  being  agreed  on  between  the 
others  did  not  affect  its  vaUdity.  Hetn  Ghunder 
Sanyal  v.  Sarnamoyi  Dehi,  I.  L.  B.  22  Gale.  354, 
and  Bajraiigi  Singh  v.  ManoTcarnika  Baksh  Singh, 
12  G.  W.  N.  74  :  s.c.  6  G.  L.  J.  766,  followed. 
There  cannot  be  a  ratification  of  a  lease  granted 
by  a  Hindu  widow  by  the  reversioners  but  they 
may  elect  to  affirm  it.  Baja  Bai  Bhagwat  Dayal 
Singh  V.  Dehi  Dayal  Sahu,  12  G.  W.  N.  393  :  s.c.  7 
G.  L.  J.  335,  and  Modhu  Sudan  Singh  v.  E.  O. 
Booke,  I.  L.  B.  25  Gale.  1,  referred  to.  As  a 
reversioner  sues  to  recover  possession  from  alienees 
from  a  Hindu  widow  and  not  to  set  aside  the 
alienation,  he  can  maintain  a  suit  to  recover 
his  share  only  of  the  estate  and  is  not  bound  to 
sue  to  recover  the  whole  estate.  Bijoy  Gopal 
Mukerji  v.  Krishna  Mahishi  Dehi,  11  G.  W.  N. 
624  :  s.c.  I.  L.  B.  34  Gale.  329  referred  to. 
Sankar  Nath  Mukerji  v.  Bejoy  Gopal  Mukerji 
(1908)         ....       13  C.  W.  N.  201 

(c)  What  constitutes  Legal  Necessity. 

70.  . Pious  purposes— XegraZ  weces* 

sity.  Hindu  law  does  not  regard  "pious  pur- 
poses" as  the  only  "  necessary  purposes  "  which 
justify  alienation  of  inherited  property  by  Hindu 
ladies.  Self-maintenance,  discharge  of  just  debts, 
protection  or  preservation  of  the  estate,  may  be 
regarded  as  such  "  necessary  purposes "  also. 
SooRJOO  Pershad  v.  ELrishan  Pertab  Bahadoor 
1  N".  W.  49,  Ed.  1873,  46 


71. 


Gift  for     pious 


and  religious  purposes.  An  ahenation  by  a  Hindu 
widow  of  her  deceased  husband's  estate  for  pious 
and  reUgious  purposes,  made  for  her  own  spiritual 
welfare,  and  not  for  that  of  her  deceased  husband, 
is  not  valid.  The  power  of  a  Hindu  widow  to 
alienate  her  deceased  husband's  estate  for  pious 


HINDU  LAW— ALIENATION— cow«(f. 

7.  ALIENATION  BY  WIDOW— cow^tf. 

(c)  What  constitutes  Legal  Necessity — contd. 

and  religious  purposes  defined.  Gollector  of  MasuXi- 
patam  v.  Gavali  Vencata  Narainapah,  8  Moo. 
I.  A.  529,  referred  to.     Puran  Dai  v.  Jai  Narain 

I.  L.  K.  4  All.  482 

72.  Endowment  of  idol  by- 
Hindu  "widow.  A  Hindu  widow  cannot  endow 
an  idol  with  her  husband's  property  or  a  portion 
thereof,  to  the  detriment  of  the  reversioners. 
Kartick  Chunder  Chuckerbutty  v.  Gour 
MoHUN  Roy       .         .         .         .        1 W.  R.  48 


73. 


Pious        pur. 


poses — Spiritual  necessities.  Although  pilgrimages 
and  sacrifices  performed  by  a  Hindu  widow  may  be 
indirectly  beneficial  to  her  deceased  husband,  they 
are  not  ceremonies  indispensable  for  his  spiritual 
benefit.  A  sale  by  a  Hindu  widow  to  raise  money 
for  pious  acts,  not  in  the  nature  of  spiritual  necessi- 
ties, unless  such  sale  is  reasonable  in  the  circum- 
stances of  the  family  and  the  property  sold  is  but 
a  small  portion  of  the  property  inherited  from  her 
husband,  is  invalid.     Rama  v.  Ranga 

I.  L.  R.  8  Mad.  552 


74. 


Pilgrimage. 


Where 


Hindu,  by  will,  directed  that  his  widow  should 
have  power  to  sell  his  property  for  the  pur- 
pose of  defraying  the  expenses  of  a  pilgrimage,  a 
hand  fide  purchaser  from  the  widow  who,  at  the 
time  of  purchase,  believed  and  had  reason  to  believe 
that  the  widow  was  going  on  a  pilgrimage,  and  that 
the  property  was  sold  and  the  money  raised  for  that 
purpose,  is  Kot  bound  to  give  back  the  property 
at  the  suit  of  the  reversioner,  if  there  is  any  evi- 
dence that  the  widow  did  really  go  on  the  pil- 
grimage. Per  Garth,  G.J.  In  such  a  case  the 
purchase  would  be  good  even  if  there  were  no  evi- 
dence that  the  widow  had  gone  on  a  pilgrimage. 
Ram  Kant  Chuckerbutty  v.  Chunder  Narain 
DuTT 2  C.  L.  R.  474 


75. 


Pilgrimage       to 


Benares.     A  pilgrimage  to  Benares  is  not  a  legal 
necessity  to  justify  a  sale  by  a   Hindu  widow.  HuR- 

ROMOHUN  AuDHIKAREE  V.  AULUCK  MONEK  DOSSEB 

1  W.  R.  252 


76. 


Expejises       of 


pilgrimage  to  Gya.  Expenses  incurred  by  a  Hindu 
widow  for  a  pilgrimage  to  Gya  and  for  the  perform- 
ance of  sradh  are  legitimate  expenses  for  which  she 
can  alienate  her  husband's  property.  Where  the 
amount  expended  was  R  1,700  and  the  property 
was  sold  for  R4,000  : — Held,  in  a  suit  by  the  heir 
against  the  purchaser  to  have  the  sale  set  aside, 
that  the  plaintiff  not  having  offered  to  repay 
R  1,700  and  interest,  his  suit  must  be  dismissed. 

MUTTEERAM  KOWAR  V.   GOPAL  SaHOO 

11  B.  L.  R.  416  :  20  W.  R.  187 

Chowdhry  Junmejoy  Mullick  v.  Russom»oyb 
Dasse    .  11  B.  L.  R.  418  note  :  10  W.  R.  20^ 
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HINDU  -LAW— ALIEN AT10:N—contd. 
7.  ALIENATION  BY  WIDOW— conW, 
ic)  What  constitutes   Legal  Necessity — contd. 
fjfj^ Pilgrimage  never 


carried  out — Debt  barred  by  limitation.  The  pay- 
ment by  a  Hindu  widow  of  her  husband's  debts, 
though  barred  by  limitation,  is  a  pious  duty  for 
the  performance  of  which  a  Hindu  widow  may 
alienate  her  property.  Chimnaji  Gobind  Godbole 
V.  Dinkar  Dhondev  Godbole,  I.  L.  R.  11  Bom.  320, 
and  Tarini  Prasad  Chatter  jee  v.  BJiola  Nath  Mooker- 
jee,  I.  L.  R.  21  Gale.  190  note,  followed.  In  the 
case  of  an  aUenation  by  a  Hindu  widow  of  her  hus- 
band's property  on  the  ground  of  legal  necessity 
the  ahenee  is  sufficiently  protected  if  he  satisfies 
himself  by  bond  fide  inquiries  of  the  existence  of 
such  necessity,  although  he  may  be  in  fact  mis- 
taken. He  has  not  to  see  to  the  appUcation  of  the 
money.  Where,  therefore,  a  widow  borrowed 
money  for  a  pilgrimage  to  Gya  to  x)erform  her 
husband's  sradh  ceremonies,  but  the  pilgrimage 
was  never  made,  the  debt  was  held  to  be  recover- 
able out   of    the   estate.     Udai   Chunder   Chtjc- 

KERBUTTY  V.   ASHUTOSH  DaS  MOZTJMDAB 

I.  L.  R.  21  Calc  190 

78.  Sradh  of  husband — Perform- 
ance of  husband^ s  sradh  at  Gya.  The  performance 
by  a  widow  of  her  husband's  sradh  at  Gya  is  a  rea- 
sonable necessity  for  which  she  may  alienate  at  least 
a  portion  of  his  estate.  Mahomed  Ashbdf  v. 
Bbojessubee  Dossee 

11  B.  L.  R.  118  :  19  W.  E.  426 


79. 


Sradh   of    hus- 


band— Marriage  of  daughter — Maintenance  of  grand- 
sons— Payment  of  husband^ s  debts.  The  sradh 
of  the  widow's  husband,  the  marriage  of  his 
daughter,  the  maintenance  of  his  grandsons,  and 
the  payment  of  the  husband's  debts  are  admitted 
by  Hindu  law  as  legitimate  grounds  of  necessity 
for  alienations.  Lalx,a  Gunput  Lall  v.  Toobun 
KooNWAB.  Chundeb  Lala  v.  Lalla  Gunput 
Lall 16  W.  R  52 

80.  Sradh  of  mother.    According 

to  Hindu  law,  the  sradh  of  a  mother  is  not  a  legal 
necessity,  as  that'of  the  father  is,  to  justify  a  sale 
by  a  daughter  to  the  prejudice  of  the  daughter's 
son.  Raj  Chundba  Deb  Riswas  v.  Sheeshoo 
Ram  Deb  • 7  W.  R.  146 

81.  —  lioan  for  grand-daughter's 

marriage  expenses — Liability  of  reversioner. 
A  Hindu  widow  borrowed  a  sum  of  money  for  the 
purpose  of  defraying  the  marriage  expenses  of  a 
grand -daughter,  the  child  of  a  son  who  had  pre- 
deceased his  father.  Held,  that  such  sum,  al- 
though it  could  not  properly  be  considered  a  charge 
on  the  grandfather's  estate,  yet  was  one  which  was 
legally  recoverable  from  the  heirs,  who,  on  the 
death  of  the  widow,  succeeded  to  the  possession 
of  such  estate.  Ramcoomab  Mitteb  v.  Ichamoyt 
Dasi     .    I.  L.  R.  6  Calc.  36  :  6  C.  L.  R.  429 


HINDU  LAW— ALIENATION— con/rf. 

7.  ALIENATION  BY  WIDOW— co»i<(i. 

(c)  What  constitutes  Legal  Necessity — contd. 

82.  Loan    for    investiture  of 

minor.  Held  (by  Gloveb,  J.),  that  where  the 
family  property  was  small,  there  was  no  reason- 
able necessity  for  contracting  a  large  loan  to  pro- 
vide for  the  minor's  investiture  according  to  the 
Hindu  religion.     Doobhyae   Roy   v.    Dulsingab 


12  W.  R.  367 

Joint    debt     of    husband 

a  debt    contracted    jointly    by 


Singh 

83.    

and -wife.     For 

a  Hindu  wife  and  her  husband  the  husband's 
property  is  liable,  and  therefore  the  widow  woula  be 
entitled  to  sell  as  much  of  the  estate  as  was  neces- 
sary to  satisfy  a  decree  for  such  a  debt.  Goluck 
Chundeb  Paul  v.  Mahomed  Rohim 

9  W.  R.  316 

84.  Pasrment  of  debts  of  hus- 
band. Debts  due  by  the  husband  justify  aUena- 
tion by  the  widow.  Kool  Chundeb  Surma 
V.  Ramjoy  Submona  .         10  W.  R.  8 


85. 


Botid  executed 


by  wife  to  pay  hu^band^s  debts.  A  wife  and  her 
husband's  brothers  jointly  executed  a  bond  for  the 
repayment  of  moneys  borrowed  to  pay  a  debt  due 
by  her  husband  and  his  brothers,  and  to  carry  qn 
the  cultivation  of  lands  held  by  her  husband  and 
his  brothers,  and  hypothecated  the  family  house  as 
collateral  security  for  the  repayment  of  such  money . 
Held,  that  the  wife  was  not  justified  in  borrowing 
money  to  pay  her  husband's  debt,  and  the  want  of 
money  for  cultivation  of  his  lands  would  not  justi- 
fy her  in  pledging  his  creait  for  a  joint  loan  taken 
by  his  brothers  in  which  his  liability  would  extend 
to  the  whole  debt,  nor  would  it  justify  her  hypothe- 
cating his  property,  and  the  husband  and  his  pro- 
perty were  therefore  not  liable  for  the  bond  debt. 
Pusi  V.  Mahadbo  Pbasad   .  I.  L.  R.  3  All.  122 


86. 


Debt  provided  for  by  lease 


of  ancestral  property.  The  existence  of  a  debt 
the  liquidation  of  which  is  provided  for  by  lease 
of  ancestral  property  is  no  justification  for 
alienation  of  such  property  by  a  Hindu  widow  dur- 
ing her  life-tenancy.  Tiluck  Roy  v.  Phoolman 
Roy 7  W.  R.  450 


87. 


Existence      of     dehtB— Re- 


purchase of  family  property.  Where  the  Court  has 
expressly  'found  the  existence  of  debts  and  that 
the  sale  of  ancestral  property  was  a  bond  fide  one, 
the  circumstance  that  there  was  no  actual  pressure 
at  the  time  in  the  shape  of  suits  by  the  creditors 
for  the  recovery  of  their  debts  is  not  ol  itself 
sufficient  to  invalidate  the  alienation.  A  sale  of 
ancestral  property  merely  for  the  purpose  of 
procuring  funds  for  the  re-purchase  of  other 
property  formerly  belonging  to  the  family  cannot 
of  itself  be  considered  as  a  sale  for  any  of  the  neces- 
sary purposes  sanctioned  by  law.  Kaihub  Singh 
V.  Roop  Singh  .  .        .        3  N.  W.  4 
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HINDU  LAW— ALIENATION— confd. 
7.  ALIENATION  BY  WIDOW— cowfd. 
(c)  What  constitutes  Legal   Necessity — contd. 

88.     Time-barred       debt.     The 

payment  of  a  time-barred  debt  of  her  deceased 
husband  is  not  a  valid  cause  for  the  absolute 
alienation  by  a  Hindu  widow  of  her  deceased 
husband's   immoveable  estate.     Melgirappa    bin 

SOLBAPPA     TeLI     v.      ShIVAPPA     BIN  EbAPPA 

6  Bom.  A.  O.  270 


89. 


Alienations    hy 


a  widow  of  her  husband's  estate  tn  order  to  pay  his 
iime-barred  debts.  According  to  the  Hindu  law,  a 
widow  is  competent  to  alienate  her  husband  s 
•estate  for  the  purpose  of  paying  his  debts,  even 
though  they  may  be  barred  by  the  law  of  limitation. 
Her  alienation  for  such  a  purpose  are  legal  and  bind. 
in^r  on  the  reversionary  heirs.     Chimnaji  Govind 

<50DB0LE   V.   DiNKAB  DhONDEV   GoDBOLE 

I.  L.  B.  11  Bom.  320 


90. 


Revival     of      a 


barred  debt  by  the  widow  of  a  deceased  Hindu. 
It  is  competent  to  the  widow  of  a  deceased  member 
of  a  joint  Hindu  family,  inasmuch  as  she  represents 
the  inheritance  for  the  time  being,  and  in  whom  it 
is  a  pious  duty  to  pay  her  husband's  debts,  to  bind 
the  reversion  by  a  mortgage  executed  to  secure  such 
debts,  though  they  were  barred  at  the  time  of  its 
execution.   "Kondappa  v-  Sobba 

I.  L.  B.  13  Mad.  189 

Q1^ .  Debt    of      widow's     o^wrn 

.contracting— Consertt  of  reversioner.  Semble  : 
A  sale  by  a  Hindu  viidow  for  a  just  debt,  made  in 
conformity  with  the  Hindu  law  and  with  the  consent 
of  the  reversioner,  may  be  valid,  although  the 
debt  creating  the  necessity  for  the  sale  was  a  debt 
not  of  the  ancestor's  time,  but  of  the  widow's  own 
contracting.  Shoobunkubee  Dossue  v.  Chand 
Monee  Oossee  .  .         .     7  W.  B.  335 

.    92.    Judgment-debt  —Evidence  of 

necessity.     A  judgment-debt  is   vrimd  facie  proof 
of  necessity.     Bhowrav.  Roop  Kishore 

5  N.  W.  89 


93. 


Decrees — Debts,    evidence    of 


Tiatureof.  Mere  production  of  decrees  will  not 
establish  the  propriety  and  necessity  of  a  sale  of  an 
ancestral  property.  There  should  be  evidence  of 
the  nature  of  the  debts  in  which  such  decre^  ori- 
ginated.     Reotee  Singh  t;.  Ramjeet  2  N.  W.  &0 

g^ . Sales  of  ances- 
tral property.  The  mere  fact  that  sales  of  ancestral 
property  took  place  in  execution  of  decrees  against 
the  ancestor  does  not  of  itself  show  that  the  sales 
were  for  necessary  or  justifiable  purposes.  Bbojo 
Kishore  Gugendar  Mohapattub  v.  Hubbe 
KiSHEN  Doss     .         .         •         .      10  W.  B.  57 

95. Fatber-in-law's       debts— 

Obligation  of  widowed  daughter-in-law  in  possession 
of  father-in-law's  estate  to  pay  his  debts — Sale  of 
part  of  estate  by  her  for  that  purpose— Suit  by  rever- 
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sioner  to  have  sale  declared  void  beyond  her  lifetime 
—  Widow  not  availing  herself  of  protection  of  the 
Dehkan  Agriculturists'  Relief  Act.  A  childless 
Hindu  widow,  having  succeeded  to  the  estate  of  her 
father-in-law,  sold  a  portion  of  it  in  order  to  pay 
o£E  his  debts.  The  estate  was  situate  in  a  district 
in  the  Presidency  of  Bomby  subject  to  the 
Dekkan  Agriculturists'  Relief  Act  (XVII  of  1879). 
The  plaintifE  as  reversioner  sued  for  a  declara,tioa 
that  the  sale  was  void  beyond  the  lifetime  of  the 
widow.  Both  the  lower  Courts  made  the  decla- 
ration prayed  for  by  the  plaintiff,  on  the  ground 
that  there  was  no  necessity  for  the  sale,  as  the 
widow  might  have  availed  herself  of  the  provisions 
of  the  Dekkan  Agriculturists'  Relief  Act.  On 
appeal  by  the  defendant  to  the  High  Court : — Held, 
reversing  the  lower  Courts'  decree,  that  the  sale  by 
the  widow  should  be  upheld.  She  was  not  bound 
to  avail  herself  of  the  relief  afforded  by  the 
Dekkan  Agriculturists'  Relief  Act  any  more  than 
of  the  provisions  of  the  Limitation  Act.  The 
moral  obligation  which  rested  upon  her  to  pay 
the?debts  of  her  father-in-law  justified  the  sale. 
Bhau  Babaji  v.  JoPALA    Mahipati 

I.  L.  B.  11  Bom.  325 

96.  Decree      for      arrears     of 

revenue — Right  of  widow  to  usufruct  for  her  own 
'purposes.  Where  an  estate  devolved  to  a  widow 
almost  unincumbered,  with  an  ample  income  more 
than  sufficient  to  pay  a  small  debt  due  by  the 
husband,  the  Government  revenue,  and  all  other  ex- 
penses including  the  marriage  of  daughters,  the 
widow  was  held  not  to  be  justified  by  any  legal 
necessity  in  alienating  the  estate  in  the  absence  of 
any  actual  pressure,  such  as  an  outstanding  decree 
or  impending  sale  for  arrears  of  revenue.  Lalla 
Byjnath   Pershad   v.    Bissen   Beharee   Sahoy 

Singh 19  W.  B.  80 

97. .  Expenses    of     litigation— 

Fraudulent  assignment — Suit  to  declare  deed 
binding  on  reversioner,  A  Hindu,  R  0,  died 
possessed  of  considerable  property,  and  leaving  five 
sons.  One  of  them  aied  leaving  a  ^vldow  B.  bhe 
brought  a  suit  to  recover  her  husband's  share  in 
RG's  estate,  together  wth  the  profits  thereon,  i  he 
suit  was  conducted  by  C  12.  A  large  amount  be- 
came due  to  him  for  costs.  To  secure  this,  B  exe- 
cuted a  bond  and  warrant  of  attorney  to  confess 
iudgment.  The  suit  failed.  In  order  to  obtain  the 
means  of  bringing  another  suit,  B,  by  deed  dated 
4th  April  1859,*assigned  her  interest  m  the  estate  in 
the  right  of  her  husband,  and  aU  benefit  to  ,be 
derived  from  the  suit  to  be  instituted,  to  G— one-half 
absolutely,  the  other  in  trust  to  retain  thereout 
what  he  might  advance  to  her  for  maintenance  and 
for  the  costs  of  suit  with  interest  at  12  per  cent, 
and  to  pay  her  the  residue.  In  November  1859, 
0  by  deed  sub-assigned  to  H  8,  in    consideration 
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that  H  S  should  undertake  the  maintenance  of  B 
and  the  management  of  the  suit,  retaining  only 
five-sixteenths  out  of  the  eight-sixteenths  assigned 
to  him  {G)  absolutely.  On  19th  August  1861, 
B  obtained  a  decree  in  the  Supreme  Court  declaring 
her  entitled  to  the  accumulations  on  her  husband's 
one- fifth  share  in  the  estate  of  his  father  R  C,  and 
to  all  profits  made  on  such  accumulations  since 
her  husband's  death.  In  September  1861,  G  M 
caused  judgment  to  be  entered  on  the  bond 
and  execution  to  be  issued,  and  the  sheriff  seized 
and  was  about  to  sell  £'s  interest  in  the  estate 
of  her  husband.  Thereupon,  B  being  entirely 
without  means,  P  8,  brother  of  H  S,  paid  off 
G  B,  and  in  consideration  thereof  took  an  assign- 
ment by  deed,  dated  18th  December  1861,  in'the 
name  of  one  /  S,  from  B,  of  five-eighths  of  the 
half  share  reserved  to  her  by  the  deed  of  4th  April 
1859,  but  subject  to  the  assignment  by  that  deed  to 
G.  On  20th  December  1869,  R 84,685  were  paid 
into  Court  as  B's  husband's  share  of  the  accumula- 
tion on  B  C's  property  at  the  date  of  his  death,  and 
R  1,55,255  as  the  profits  made  thereon  since  her 
husband's  death.  P  S  now  sued  for  a  declaration 
that  the  deed  of  18th  December  1861  was  binding 
upon  B  and  the  reversionary  heirs,  and  for  an  order 
that  the  precise  amount  due  to  him  be  ascertained 
and  paid  to  him  out  of  the  moneys  paid  into  Court. 
At  the  trial  he  abandoned  his  claim  against  the 
R 84, 6 85  on  the  ground  that  he  could  not  prove 
legal  necessity  on  the  part  of  B.  Held,  that  the 
deed  could  be  supported  only  so  far  as  it  charged 
the  profits  made  since  i2  C's  death  with  the  repay- 
ment of  the  R12,500  advanced,  with  interest  at  12 
per  cent.  P  S  was  entitled  to  have  that  amount 
paid  out  of  the  Rl,55,255  in  Court.  Pannalal 
Seal  v.  Bamasundari       .         .     6  B.  L.  B.  732 


98. 


Litigation — Be 


versioner — Mitakshara  law.  B,  a  Hindu  widow* 
who  had  succeeded  to  the  estate  of  her  deceased 
husband,  mortgaged  a  portion  of  it  to  L  as  security 
for  the  repayment  of  money  which  she  boiTowed 
from  him  for  the  purpose  of  suing  for  an  estate  to 
which  her  deceased  husband  had  an  alleged  right 
of  succession,  which  he  had  not,  however,  himself 
sought  to  enforce.  This  suit  was  dismissed.  B 
subsequently  transferred  her  deceased  husband's 
estate  to  his  daughter  /.  L  sued  B  and  /  to  enforce 
the  mortgage  made  to  him  by  B  by  cancelment  of 
such  transfer.  Held,  that  the  mere  fact  that  the 
mortgaged  property  had  been  transferred  to  / 
did  not  preclude  her  from  contending,  as  next 
reversioner,  that  the  mortgage  of  such  property 
by  B  was  void  for  want  of  "  legal  necessity ;" 
that  under  the  circumstances  stated  above  there 
was  not  any  "  legal  necessity,"  within  the  meaning 
of  the  Hindu  law,  for  such  mortgage,  and  such 
suit  not  having  been  for  the  benefit  of  the  estate  of 
iJ'^  deceased  husband,  consequently  such  mortgage 
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was  not  vaHd  so  far  as  the  reversionary  right  of 
/  was  concerned  ;  that,  however,  /'s  right  to  the 
mortgaged  property  as  transferee  from  B  was  sub- 
ject to  such  mortgage.  The  nature  of  a  Hindu 
widow's  estate  in  her  deceased  husband's  immove- 
able property,  her  power  of  afienation  generally  and 
her  power  of  ahenation  in  particular  for  the  pur- 
poses of  litigation,  discussed.  Hunoomanpersaud 
Pandey  v.  Babooee  Munraj  Koonweree,  6  Moo. 
I.  A.  393  ;  Collector  of  Masulipatam  v.  Narrain- 
apah,  S  Moo.  I.  A.  5'^9 ;  Grose  v.  Amirtamayi 
Dasi,  4  B.  L.  B.  O.  C.  1  ;  Phool  Koer  v.  Dabee  Per- 
shad,  12  W.  B.  187  ;  Boy  Makhun  Loll  v.  Stewart, 
18  W.  B.  121  ;  Nugenderchunder  Ghose  v.  Kaminee 
Dossee,  11  Moo.  I.  A.  241  ;  and  Baijun  Doohey 
V.  Brij  Blwokun  Loll  Awusti,  L.  B.  2  I.  A.  275, 
referred  to.  Indar  Kuab  v.  Lalta  Prasad 
Singh      .         .         .         .     L  L.  R.  4  AU.  532 

99.    Litigation,  Ex- 

penses  of — Baising  funds  to  carry  on  appeal  to 
Privy  Council.  A  judgment-debtor,  who  had  been 
permitted  to  retain  possession  of  disputed  property 
pending  an  appeal  to  England  on  furnishing  security 
for  mesne  profits  and  costs,  having  died,  his  widow 
offered  her  life-interest  in  his  estate  as  such  se- 
curity. Held,  that,  as  she  was  under  no  legal 
necessity  to  carry  on  the  appeal  to  the  Privy  Council 
and  did  not  do  so  for  the  benefit  of  the  estate, 
she  could  not  bind  the  estate  as  against  the  rever- 
sioner for  the  purpose  of  raising  the  necessary 
funds.  Phool  Koer  alias  Kunhya  Koer  v. 
Dabeepershad  .         .         .     12  W.  R.  187 

100. Legal  expenses 

— Maintenance— Be-marriage  of  widow.  Legal  ex- 
penses incurred  by  a  Hindu  widow  in  defending 
her  Ufe-estate  in  her  husband's  property  constitute 
such  a  charge  on  the  property  as  to  make  a  sale 
thereof  by  her  binding  as  against  the  reversioners. 
Where  a  Hindu  widow  is  re-married,  or  is  H  ving  with 
another  man,  it  does  not  necessarily  follow  that  she 
would  not  be  entitled  to  sell  her  deceased  husband's 
estate  for  her  maintenance.  Amjad  Ali  v.  Moni- 
BAM  Kalita  .  I.  L.  R.  12  Calc.  52 

101.  Necessity  to  provide  main- 
tenance for  herself.  A  Hindu  widow  cannot 
ahenate  for  any  purpose  property  entrusted  to  her 
solely  that  from  its  profits  she  may  maintain 
herself.  Seith  Gob  in  Dass  v.  Ranchoke  alias 
Ruqhobeer        .         .         .         .     3  N.  W.  324 


1 


102. 


Digging  tank.    The   digging 


of  a  tank,  though  a  meritorious  act  and  a  great 
convenience  to  the  pubUc,  is  not  a  legal  necessity 
for  which  a  widow  can  ahenate  property  left  to 
her  for  fife  only.  Runjeet  Ram  Koolal  v. 
Mahomed  Waris      .         .         .        21 W.  R.  49 

103.  Declaration  of  legal  neces- 
sity— Consent  of  husband.  A  deed  of  gift  of 
ancestral  property  not  being  vahd  under  Hindu 
law,  without  the  consent  of  all  the  heirs,  a  wife  is 


(    47C3    ) 


DIGEST  OF  CASES. 


(    4764    ) 


HINDU  LAW— AlilENATION— cowii. 

7.  ALIENATION  BY  WIDOW— contd. 

(c)  What  constitutes  Legal  Necessity — contd. 

not  bound  by  her  husband's  consent  to  a  deed 
of  gift  to  their  children.  The  wife  and  husband 
being  in  possession,  not  beneficially  for  themselves, 
but  for  their  children,  the  wife's  acquiescene  is  not 
to  be  presumed  by  being  in  possession.  A  mere 
declaration  of  necessity  is  not  sufficient  to  justify 
a  purchase  from  a  Hindu  widow.  Gungagobind 
BosE  V.  Dhunnee        ...         1  W.  R.  60 


104. 


Loan  •while  administering 


estate  of  husband.  Where  a  plaintiff  alleged 
that  Jf,  the  deceased  widow  of  S,  a  Hindu,  while 
administering  the  estate  of  her  deceased  husband, 
borrowed  money  from  plaintiff  for  purposes 
binding  on  the  estate,  and  executedfa  promissory 
note  to  secure  the  payment  of  the  same  ;  and  that 
the  first  and  second  defendants,  as  reversionary 
heirs  of  S  and  the  third  defendant,  were  in  posses- 
sion of  the  estate  of  S  and  refused  to  pay  the  debt 
incurred  by  M  : — Held,  that  the  plaint  was  properly 
rejected  as  disclosing  no  cause  of  action  against  the 
defendants.  Gadgeppa  Desai  v.  Apaji  Jevanrao, 
I.  L.  B.  Brm.  237,  approved.  Eamcoomar  Mitter 
V.  Ichamoyi  Dasi,  I.  L.  B.  6  Calc.  36,  dissented 
from.     Ramasami  Mudali  v.  Sellattammal 

I.  L.  R.  4  Mad.  375 


105. 


Loan  for  supplying  neces- 


sities. Plaintiff  sought  to  recover  land  sold  by 
the  first  defendant,  the  widow  of  an  undivided 
member  of  a  Hindu  family,  and  part  of  the 
consideration  was  the  amount  of  a  mortgage-deed 
executed  for  the  purpose  of  supplying  the  necessi- 
ties of  the  husband  of  the  first  defendant.  In 
special  appeal  a  decree  fastening  the  amount  of  the 
mortgage-money  upon  the  land  was  asked  for. 
Held,  that  such  a  decree  ought  not  to  be  made, 
the  plaintiff'  not  having  sought  for  that  relief,  and 
the  suit  having  been  so  conducted  that  the  genuine- 
ness of  the  mortgage  instrument  though  disputed, 
was  treated  as  a  subordinate  matter.  Madava 
Naikan  v.  Appavu  Naikan         .      2  Mad.  394 


106. 


Loan  by  mother — Liability 


of  adopted  son  or  of  the  estate  in  his  hands  for  a 
loan  raised  by  his  mother  for  the  benefit  of  the 
estate.  H,  a  widow,  who,  in  default  of  issue  to  her 
husband,  was  in  possession  of  his  deshgati  inam, 
borrowed  money  from  the  plaintiff  on  an  ordinary 
bond  for  the  purpose  of  paying  the  Government 
assessment  thereon.  She  subsequently  adopted  a 
son  (the  defendant)  and  died.  The  plaintiff  sued 
the  son  to  recover  the  money  from  him  personally, 
and  also  sought  to  make  the  deshgati  inam  liable. 
Held,  that  the  plaintiff  could  not  recover  his  debts 
either  from  the  defendant  personally  or  from  the 
deshgati  inam  in  his  possession.  His  only  remedy 
was  against  H's  property  (if  any)  in  the  hands  of  the 
defendant.     Gadgeppa  Desai  v.  Apaji    Jivanrag 

I.  L.  R.  3  Bcm.  237 


107. 


Mortgage       by     widow— 


Legal     necessity — Loan,    raising      of.     A      Hindu 
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widow,  with  other  persons,  was  interested  in 
an  estate  as  the  representative  of  her  deceased 
husband.  In  order  to  meet  the  expenses  inci- 
dental to  the  defence  of  criminal  proceedings 
brought  by  a  tenant  alleging  that  his  landlords 
had  forged  a  kabuliyat,  the  lady,  with  her  co- 
sharers,  raised  a  loan  on  a  promissory  note.  Her 
property  was  sold  in  execution  of  a  decree  for  the 
money.  In  order  to  have  the  sale  set  aside,  she 
executed  a  mortgage  of  the  property,  and  got  the 
sale  set  aside  by  deposit  of  the  money  so  raised 
under  s.  310A,  Civil  Procedure  Code.  Held,  that 
the  loan  and  the  mortgage,  having  been  made 
in  the  interest  of  the  estate,  were  justified[  by  legal 
necessity.  Semble  :  Even  if  the  loan  had  been 
raised  for  the  protection  of  her  person  from  the 
consequence  of  such  a  charge,  the  loan  would  be 
regarded  as  arising  out  of  legal  necessity.  Nobin 
Chandea  Chatjdhuei  v.  Kheeode  Nath  Sue 
(1902)  .         .         .         .         .     6  C.  W.  N.  648 

(<Z)[^ Setting  aside  Alienations,  and  Waste. 


108, 


Suit  to  set  aside  alienation 


by  "widow^  as  tenant  for  life — Effect  of  peti- 
tion as  passing  property.  By  a  petition  filed  in 
1830,  N,  a  Hindu,  asked  that  certain  property  speci- 
fied in  a  schedule  to  the  petition  which  had  up  to 
date  been  in  possession  of  himself  and  his  ancestors, 
should  be  placed  in  the  Collectorate  book  in  the 
name  of  his  daughter  D,  and  that  on  her  decease 
her  daughters  and  other  heirs  should  be  heirs.  In 
1837,  N  acquired  shares  in  a  mouzah  called  K. 
He  died  in  1838,  and  the  petition  was  subsequently 
held  by  the  Privy  Council  to  be  a  testamentary 
instrument.  D  sold  the  shares  in  mouzah  K,  and 
invested  the  proceeds  in  another  mouzah.  In  a 
suit  by  a  son  of  D^s  daughter  against  the  purchasers 
to  set  aside  the  sale  by  D,  the  Subordinate  Judge 
held  that  he  was  bound,  in  the  first  instance,  to 
repay  the  whole  of  the  purchase-money  to  the  de- 
fendants. He  further  held  that  the  after-acquired 
property  passed  by  the  petition.  The  High  Court 
upheld  the  first  finding  of  the  Subordinate  Judge, 
but  expressed  a  doubt  (it  not  being  necessary  to 
decide  the  point,  as  there  was  no  cross-appeal), 
whether  the  petition  could  pass  after-acquired 
property.     Shewak  Ram  v.  Bhowani  Buksh  Singh 

6C.L.  K.  140 


109. 


Suit  to  set  aside  alienation 


■ — Validity  of  alienation.  Where  a  Hindu  brought 
up  a  boy,  and,  treating  him  as  his  son,  purchased 
estates  for,  and  in  the  name  of,  such  son,  but  subse- 
quently for  some  reason  got  his  wife's  name  re- 
corded in  respect  of  such  estates: — Held,  thAt,  if 
the  record  of  name  in  favour  of  the  wife  was  effect- 
ed during  the  minority  of  the  son,  it  was  invalid, 
or,  if  otherwise,  then  the  wife  must  be  considered  as 
having  derived  her  title  from  the  son  and  not 
from  her  husband,  and  in  either    case  she    was 

7m 
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competent  to  transfer  it  to  the  son,  and  under  such 
circumstances  the  transfer  made  by  her  was  not 
illegal  under  the  Hindu  law.  Nowbut  Rai  v. 
Bhaqmanee     .         .         .         .         .2  Agra  5 


110. 


Alienation  in  contempla- 


tion of  adoption.  The  power  of  a  Hindu  widow 
with  authority  from  her  husband  to  adopt,  to  make 
hoTid  fide  alienations  which  would  be  binding  on 
the  reversioners  if  no  adoption  took  place,  is  not 
ajGfected  or  curtailed  by  the  fact  that  it  is  exercised 
in  contemplation  of  adoption  and  in  defeasance  of 
the  right  of  the  son  who  is  about  to  be  adopted. 
Lakshmana  Rau  v.  Lakshmiammal 

I.  L.  K.  4  Mad.  160 

111.  , Alienation  by  conditional 

sale — Right  to  question  validity  of  sale.  A  condi- 
tional sale  is  an  alienation,  the  validity  of  which  a 
reversijOner  to  a  Hindu  widow  is  by  Hindu  law 
entitled  to  question.  Odit  Narain  Singh  v. 
Dhurm  Mahtoon  .         .     W.  B.  1864,  263 

112.  Sale  without  legal  neces- 
sity— Reversioners.  R,  a  Hindu,  had  two  daugh- 
ters by  his  wife  K.  One  daughter  married  8 
and  died  in  K^s  Ufetime,  leaving  two  sons,  the 
defendants.  The  other  daughter  was  aUve  at 
the  date  of  suit.  On  the  death  of  her  husband,  K 
succeeded  to  his  estate  and  sold  some  land  to  8 
without  adequate  necessity.  8  mortgaged  this 
land  to  T.  Held,  in  a  suit  by  T  after  the  death  of 
8  and  K  against  the  defendants  to  enforce  the  tenns 
of  the  mortgage,  that  the  defendants  were  entitled 
to  object  to  the  validity  of  the  sale  to  their  father 
by  K,  in  their  own  right,  in  answer  to  T\<i  claim. 
The  restrictions  on  the  father's  power  to  alienate 
ancestral  property  are  incidents  of  co-percenary, 
whereas  the  right  to  sell  possessed  by  a  widow 
is  but  a  qualified  power  given  for  certain  specified 
purposes  over  the  reversion  created  by  law  in  favour 
of  the  ultimate  male  heirs.  Karttppa  Thkvan 
V.  Alagu  PiLLAi       .         .     I  L.  R.  4  Mad.  152 

113.  Form   of   alienation — 8ale 

or  mortgage — Necessity.  There  is  no  rule  offffindu 
law  which  compels  a  widow  alienating  a  portion  of 
her  late  husband's  property  to  have  recourse  to  a 
mortgage  instead  of  to  a  sale  to  raise  funds  for  her 
maintenance.  The  question  whether  she  has  ex- 
ceeded her  powers  or  not  depends  upon  the  neces- 
sities of  the  case.  Nabakumar  Haldar  v.  Bha- 
basundari  Debi      .         .     3  B.  L.  K.  A.  C.  175 

114.  Suit  by  reversioners  to  set 

aside  deed  of  sale — Necessity — Selling  larger 
part  of  estate  than  necessity  justifies — 8ale  where 
mortgage  could  suffice.  In  a  suit  by  reversioners  to 
set  aside  a  deed  of  sale  by  Hindu  widow  of  part 
of  her  husband's  estate,  on  the  ground  that  the 
money  which  it  was  necessary  to  raise  could  have 
been  raised  by  other  means,  it  was  held  that,  if  the 
widow  sold  a  larger  portion  of  the  estate  than  was 
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necessary  to  raise  the  amount  which  the  law  au- 
thorized her  to  raise,  the  sale  would  not  be  absolute- 
ly void  as  against  the  reversioners,  who  could  only 
set  it  aside  by  paying  the  amount  which  the  widow 
was  entitled  to  raise  with  interest.  Held,  also,  that, 
if  a  widow  elects  to  sell  when  it  would  be  more  bene- 
ficial to  mortgage,  the  sale  cannot  be  set  aside,  as 
against  the  purchaser,  if  the  widow  and  the  pur- 
chaser are  both  acting  honesty.  Phool  Chund 
Lall  v.  Rughoobuns  Suhaye       .   9  "W.  B.  107 


115. 


Be-payment  of  purchase- 


money  to  set  aside  sale.  A  sale  by  a  Hindu 
widow  of  her  husband's  estate  under  legal  necessity, 
cannot  be  set  aside  upon  payment  of  the  amount 
which  it  was  necessary  for  the  widow  to  raise,  or 
in  the  proportion  which  that  sum  bears  to  the 
amount  for  which  the  estate  was  sold.  Stjgeeram 
Begum  v.  Jtjddobuns  Suhaye      .     9  W.  R  284 


116. 


Be-payment  of  sum  spent 


for  legal  necessity — Suit  to  set  aside  mortgage 
— Alienation  by  daughter — Legal  necessity.  The 
daughter  of  a  Hindu,  while  in  possession  of  the 
paternal  estate,  borrowed  a  large  sum  of  money 
under  a  mortgage  of  a  portion  of  the  estate.  Part 
only  of  the  money  borrowed  was  devoted  by  her  to 
the  relief  of  legal  necessity.  After  her  death, 
the  next  heir  sued  the  mortgagee  to  recover  the 
property  mortgaged,  and  to  set  aside  the  mortgage- 
deed.  The  Courts  below  gave  a  decree  for  pos- 
session to  the  plaintiff  upon  repayment  of  the 
amount  actually  spent  in  the  relief  of  legal  necessity. 
Such  decree  Qpheld  on  appeal.  Laut  Panday  v. 
Sridhar  Deo  Nakain 

5  B.  L.  B.  176  :  13  W.  B.  457 


117. 


Suit  to  set  aside  sale — Sale 


for  more  than  amount  of  necessity — Ancestral  debt 
— Necessity.  A  died  leaving  B,  a  grandson  by  a 
son  deceased,  C,  the  widow  of  (another  son  deceased, 
and  D  and  E,  sons,  him  surviving.  All  four  held 
separate  possession  of  their  respective  shares  in  the 
estate.  C  sold  her  share  for  R995  to  jmy  ofiE  a  debt 
of  A's  of  R670.  D  and  E  having  waived  their 
rights,  B  sued  as  reversioner  to  set  aside  the  sale 
made  by  C.  Held,  that  C  did  no  wrong  in  selling 
her  share  to  pay  off  the  debt,  and  the  mere  fact  that 
she  sold  it  for  more  than  the  amount  of  the  debt 
did  not  render  the  sale  invalid.  Lala  Chatba- 
NARAIN  V.  Uba  Kunwari  .  ,     1  B.  L.  B.  201 


118. 


Suit  for  rent  by  alienee  of 
for     rent — Title — Possession      by 


"Widow — Suit 

widow.  In  a  suit  for  rent  by  a  patnidar,  who 
claimed  under  a  lease  granted  to  him  by  a  Hindu 
widow  whose  husband  had  died  leaving  a  will 
which  gave  the  widow  no  power  to  alienate  the 
property : — Held,  that  the  suit  was  properly  dis- 
missed, and  that  there  was  no  necessity  for  the 
Judge  to  enter  into  any  question  of  possession  by 
the  widow. 
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Banee     Madhub     Ghose     v.     Thakoor     Doss 

MUNDUL 

B.  L.  R.  Sup.  Vol.  588  :  6  W.  R.,  Act  X.,  71 

Tillessfkee  Koer  v.  Asmedh  Koer 

24  W.  R.  101 


119. 


Waste  — Reversioners — Mana- 


ger. Waste  on  the  part  of  a  Hindu  widow  in 
possession  being  proved,  it  is  not  competent  to 
the  Court  to  put  the  reversioner  in  possession,  as- 
signing maintenance  to  the  widow.  A  manager 
should  be  appointed  to  the  estate  accountable  to 
the  Court.  The  reversioner  may  be  appointed  such 
manager.     Maharani    v.    Nfndolal   Misser 

1  B.  L.  R.  A.  C.  27  :  10  W.  R.  73 


120. 


Reversionary 


heirs.  A  conveyance  by  a  Hindu  widow,  for  other 
than  allowable  causes,  of  property  which  has  de- 
scended to  her  from  her  husband,  is  not  an  act  of 
waste  which  destroys  the  widow's  estate  and  vests 
the  property  in  the  reversionary  heirs,  and  the  con- 
veyance is  binding  during  the  widow's  life.  The 
reversionary  heirs  will  not  be  precluded,  even  dur- 
ing the  Ufetime  of  the  widow,  from  commencing 
a  suit  to  declare  that  the  conveyance  was  executed 
for  causes  not  allowable,  and  is^therefore  not  bind- 
ing beyond  the  widow's  hfe  ;  nor  will  the  rever- 
sionary heirs  be  deprived,  during  the  widow's 
hfe,  of  their  remedy  against  the  grantee  to  prevent 
waste  or  destruction  of  the  property,  whether 
moveable  or  immoveable.  Gobindmani  Dasi 
V.  Shamlal  Bysak.  Kaliktjmar  Chowdhry 
V.  Ramdas  Shaha.  Gaurhari  Gui  v.  Peari  Dasi. 
Machooram  Sen  v.  Gaurhari   Giti 

B.  L.  R.  Sup.  Vol.  48  :  W.  R.  F.  B.  165 

Lalla  Chuttur  Naeain  v.  Wooma  Koowaree 

8  W.  R.  273 


121 


-Attempt  at  false 


adoption.  An  attempt  at  a  false  adoption  of  a  son 
is  not  an  act  of  waste  such  as  would  render  a  widow 
liable  to  the  penalty  of  absolute  forfeiture  of  the 
property  for  the  benefit  of  reversioners.  Komitl 
Monee  Dossee  v.  Alhadmonee  Dossee 

1  W.  R.  256 


122. 


Extravagance  of 


widow — Necessity,  proof  of.  Mere  extravagance 
on  the  part  of  a  Hindu  widow  will  not  afEect  the 
rights  of  one  advancing  money  to  her  on  the  security 
of  her  husband's  property  if  it  be  proved  that  the 
loans  were  advanced  for  necessary'purposes.  Mata 
Pershad  v.  Bhageerutheb        .*        2  N.  W.  78 


123. 


Reversioners- 


Cause  of  action.  If  reversioners  can  make  out  a 
distinct  case  of  waste  by  the  widow  and  of  positive 
fraud  by  her  on  her  husband's  estate  and  on  them- 
selves, they  may  bring  a  suit  to  have  the  estate  pro- 
tected and  to  have  the  widow  removed  from  the 
management.  Reversioners  can  maintain  such  a 
suit  even  if  they  are  not  the  nearest  reversioners. 
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if  the  nearer  reversioner  is  implicated  in  the  alleged 
fraud  or  waste.  A  reversioner  cannot,  during  the 
widow's  Ufetime,  get  a  declaration  that  he  as  next 
reversionary  heir  is  entitled  to  succeed  to  the  pro- 
perty on  her  death.     Sham  a  Soondurbe  Chow- 

DHRAIN  V.  JUMOONA  ChOWDHRAIN 

24  W.  R.  86 


124. 


Reversioner  or 


purchaser — Allegation  of  waste.  Where  moneys 
deposited  in  Court  had  been  drawn  out  by  a  party 
on  the  admission  of  the  opposite  party,  and  the 
latter  sued  on  the  allegation  that,  as  the  former  had 
been  declared  by  a  decree  of  Court  to  have  only  a 
hfe-interest  in  the  property  in  dispute,  the  money 
which  represented  that  property  ought  to  be  so 
tied  up  as  to  prevent  defendant  from  wasting 
it  :  Held  (following  a  decision  of  the  Privy  Coun- 
cil in  Hurrydoss  Dutt  v.  Uppoornah  Dossee,  6 
Moo.  I,  A.  433),  that  it  was  not  sufficient  to 
allege  that  defendant  was  committing  waste ; 
the  suit  would  not  he,  unless  some  act  of  waste 
threatening  the  corpus  of  the  property  were  proved. 
BuDHUN  v.  Fuzloor  Ruhman     .       9  W.  R.  362 


125. 


Reversioners 


Payment  of  money  out  of  Court  to  Hindu  widow. 

A  decree  was  made  in  favour  of  K,  a  Hindu  widow, 
in  a  suit  brought  by  her  against  B  G,  which  declared 
that  she  was  entitled  to  one-fifth  share  of  the  ac- 
cumulations of  the  estate  of  the  father  of  her  hus- 
band from  his  death  to  the  death  of  her  husband, 
to  be -held  by  her  as  a  Hindu  widow,  and  to  one- 
fifth  of  the  subsequent  accumulations  absolutely. 
Execution  of  the  decree  was  taken  out,  and  the  sum 
to  which  K  was  declared  entitled  was  paid  into 
Court  by  -B  C  in  March  1869.  Macpherson,  J., 
in  deUvering  judgment,  expressed  a  doubt  whether 
the  suit  was  brought  for  the  benefit  of  the  plaintiff, 
and  stated  that|he  would  consider  any  appUcation 
to  protect  any  rights  the  reversionary  heirs  might 
have  in  the  amount  received  by  the  plaintiff.  No 
steps,  however,  were  taken  by  B  C  by  smt  or 
otherwise,  to  protect  the  interests  of  the  reversion- 
arv  heirs  in  the  sum  paid  into  Court,  but  on  Ks 
atmlvincr  in  March  1871  to  have  the  money  paid  to 
he?  o^tVf  Court,  B  G,  on  behalf  of  himself  as  re- 
versionary heir,  filed  an  affidavit  m  opposition  to 
K's  apphcation,  charging  her  on  information  a,nd 
behef  with  leading  an  immoral  life  and  of  having 
assigned  half  the  amount  in  Court  to  ^  8  &nd 
exnressins  his  apprehension  of  waste,  and  that, 
ffX  money  were'^aUowed  to  be  taken  out  o  Court 
it  wouldfbe  lost  to  the  reversioners  fleW,  that 
K  was  entitled  to  have  the  money  paid  out  of  Court 
to  her.  BiswANATH  Chandra  -;,  Kh^ntomani 
Dasi 
126. 


6  B.  L.  R.  747 

_  Widow  refusing  to  have 


anything  to  do  with  property—^ ppotnfment 
™a^5.  A  Hindu  widow  held  her  husband's 
property  till  within  twelve  years  of  the  date  of  suit. 

7m2 
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At  that  time  one  of  the  defendants  claimed  the 
property  as  belonging  to  his  own  separate  talukh  ; 
and  she  thereupon  gave  it  up,  and  ever  since  re- 
fused to  enter  on  it.  In  a  suit  by  the  reversionary 
heir  of  the  husband  to  have  the  title  declared  and  to 
obtain  possession  of  the  property : — Held,  that  the 
possession  of  the  defendant  was  adverse  to  the 
widow  and  reversioners ;  that  the  reversionary  heirs, 
therefore  had  a  right  to  sue  for  a  declaration  of  their 
title  at  any  time  within  twelve  years  from  the  date 
of  the  adverse  possession  ;  that  as  the  widow  re- 
fused to  have  anything  to  do  with  the  property, 
and  the  reversioners  had  no  right  to  possession  till 
after  the  death  of  the  widow,  the  proper  course  for 
the  Court  to  adopt  was  to  appoint  a  manager  to 
collect  the  assets  of  the  estate,  who  should  account 
for  them  to  the  Court ;  and  the  Court  should  hold 
them  for  the  benefit  of  the  reversionary  heir.     Ra- 

DHA  MOHUN  DhAR  V.   RaM  DaS  DeY 

3  B.  Ii.  R  A.  C.  362  :  24  W.  R.  86  note 

See  GuNESH  Dtjtt  v.  Lal  Muttee  Kooer 

17  W.  R.  11 


127. 


Suit  by  reversioner  to  set 


aside  deeds.  A  Hindu  widow  executed  deeds  of 
gifts,  in  which  her  late  husband's  mother,  the 
nearest  reversioner,  concurred.  After  the  death 
of  the  widow,  but  in  the  lifetime  of  the  mother 
the  next  presumable  reversioner  sued  to  set 
aside  the  deeds  and  for  possession.  Held,  that  the 
suit  was  good  so  far  as  it  sought  to  set  aside  the 
deeds ;  and  the  mother  having  died  before  decree, 
that  no  objection  could  be  taken  to  the  suit  on  the 
ground  that  the  decree  gave  possession  to  the 
plaintiff.  Golab  Singh  v.  Rao  Kitrun  Singh. 
Rao  KxjRtTN  Singh  v.  Mahomad  Fyez  Ali  Khan 

10  B.  L.  R.  P.  C.  1 
14  Moo.  I.  A.  176, 187 

128.  Suit  by  reiser- 

sioners  to  set  aside  alienation — Necessity.  A  Hindu 
died  in  1808,  leaving  five  sons,  and  possessed  of  con- 
siderable property.  In  1813,  the  four  younger 
sons  obtained  a  decree  for  partition  against  their 
elder  brother,  but  themselves  continued  to  Uve 
together  as  a  joint  Hindu  family,  and  so  did  their 
widows  after  their  death.  After  the  death  of  the 
widow  of  one  of  the  brothers,  J  D,  the  widow  of 
another  brother,  brought  a  suit  for  partition  ; 
but  subsequently,  by  the  consent  of  all  parties, 
the  matters  in  dispute  were  referred  to  arbitration, 
and  an  award  was  made  as  foUows  :  "  Selling  their 
(the  widows')  respective  raiyati  land,  bati,  or  house 
they  will  pay  the  costs  of  their  respective  vakeels  ; 
in  that  way  the  land,  bati,  or  house  that  shall 
remain,  with  the  proceeds  belonging  to  their  re- 
si)ective  shares,  the  raiment  and  food  oi  C  D  (the 
widow  of  another  brother)  and  J  D  will  be  supplied 
during  their  lives ;  they  will  be  unable  to  make 
a  pft,  sale,  etc.  ;  should  the  proceeds  of  the  land, 
bati,  or  house  not  be  sufficient  for  their  food  and 
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raiment  and  for  the  purity  of  their  respective  hus- 
bands in  a  suitable  manner,  the  jetta  dharma,  then 
showing  good  reason,  regulation,  conformably  to 
the  dharma  shastra  what  is  expedient  as  necessary 
according  to  usage,  informing  the  other  shareholders 
they  shall  be  able  to  sell  the  raiyati  land,  bati,  or 
house  of  their  respective  shares."  This  award, 
which  directed  a  partition  according  to  the  terms 
of  a  chinitnamah,  or  written  description  of  the  land, 
which  was  executed  by  all  the  parties,  was  made  a 
rule  of  Court  on  26th  July  1858.  J  D  took  pos- 
session of  her  husband's  share  of  the  estate  some 
portion  of  which  she  alienated.  In  a  suit  brought 
by  the  reversionary  heirs  against  J  D  and  the  pur- 
chasers of  what  she  had  sold,  it  was  alleged  that  the 
ahenations  were  without  necessity  and  contrary 
to  the  award,  and  it  was  prayed  that  they  might 
be  declared  void  as  against  the  reversionary  heirs, 
and  that  J  D  might  be  restrained  from  further 
alienations.  Held,  that  the  suit  could  be  maintained 
in  the  lifetime  oi  J  D.  As  there  was  no  waste  pro- 
ved, the  prayer  for  an  injunction  to  restrain  further 
alienation  was  refused.  Kamikhaprasad  Roy  v. 
Jagadamba  Dasi      .         .         .     5  B.  L.  R.  508 


129. 


Specific    Relief 


Act  {I  of  187 7),  s.  42 — Suit  to  set  aside  a  mortgage 
— Reversionary  heirs — Dispute  as  to  nearer  heir — 
Mortgage  for  a  small  amount  which  might  he  repaid 
by  undow — Maintainability  of  suit— Declaration 
in  a  dismissed  suit.  Where  a  Hindu  widow  mort- 
gaged a  portion  of  her  husband's  estate  for  a  small 
sum  of  money  which  might  be  paid  off  by  the  widow 
in  her  lifetime,  a  suit  by  the  reversionary  heirs, 
especially  when  there  is  a  dispute  as  to  who  the 
nearer  reversionary  heirs  are,  is  premature,  and  ia 
not  maintainable.  A  Civil  Court  has  ample  dis- 
cretion, under  s.  42  of  the  Specific  Relief  Act,  to 
exercise  jurisdiction  vested  in  it,  and  to  decline 
to  set  aside,  during  her  lifetime,  an  alienation  made 
by  a  Hindu  widow,  when  no  proper  case  has  been 
made  out  by  the  party  seeking  to  have  such  alien- 
ation  set  aside.  Upendra  Narain  Myti  v.  Oopee- 
nath  Bera,  I.  L.  R.  9  Calc.  817,  and  Isri  Dut 
Koer  V.  Hansbutti  Koerani,  I.  L.  R.  10  Calc.  324, 
distinguished.  A  declaration  affecting  the  plaint-  j 
iff  in  a  suit  which  is  dismissed  is  not  legal,  m 
Chhotu  Mahton  v.  Sheobarti  Koer  (1901) 

5  C.  W.  N.  445 


130. 


Sale   by     "widow — Sale   by 


widow  of  deceased  hv^band^s  property,  partly  for  legal 
necessity  and  partly  not — Rights  of  next  reversioner. 
Where  the  widow  of  a  separated  Hindu  sells  pro- 
perty belonging  to  the  estate  of  her  deceased  hus- 
band, the  sale,  as  to  a  portion  of  the  consideration 
therefor,  being  justified  by  legal  necessity,  and  as  to 
the  remainder  of  the  consideration  not  so  justified 
it  is  competent  to  the  next  reversioner  to  the  estate 
to  sue  for  and  obtain  a  decree  that  he  is  entitled 
after  the  death  of  the  widow  to  recover  the  pro- 
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perty  sold  by  her  from  the  vendee  on  payment  of 
such  portion  of  the  consideration  as  represented 
moneys  borrowed  by  the  widow  for  legal  necessity. 
Phool  Ghand  Lai  v.  Mughoohuns  Suhaye,  9  W.  E. 
lOSy  and  Muttee  Ram  Kowar  v.  Qopaul  SaJioo, 
11  B.  L.  R.  415,  referred  to.  Gobind  Singh  v. 
Baldeo  Singh  (1903)         I.  L.  B.  25  All.  330 

131.  — ; §uit  by  a  rever' 

eioner  to  set  aside  a  sale  by  a  widow — Alienation  by 
a  widow — Limitation  Act  {XV  of  1877),  8ch.  II, 
Arts.  91,  141 — Question  of  law — Admission  by  a 
pleader  on  a  question  of  law,  effect  of — Appeal — • 
Practice.  When  upon  the  death  of  a  Hindu  widow 
a  suit  was  brought  by  the  reversioner  for  recovery 
of  property,  which  it  was  alleged  had  been  alienated 
by  the  widow  by  a  deed  of  sale  during  her  lifetime 
without  legal  necessity :  Held,  that  Art.  141  of  the 
Second  Schedule  of  the  Limitation  Act  applied 
and  Art.  91  had  no  application.  A  question  of  law, 
which  was  not  argued  in  the  lower  Appellate  Court, 
was  allowed  by  the  High  Court  to  be  urged  in 
second  appeal.  Pargiter,  J. — A  sale  by  a  Hindu 
widow  is  of  itself  void  upon  her  death,  whereas 
a  lease  is  merelv  voidable  at  the  heir's  election. 
Woodroffe,  J. — Ail  alienations  by  a  Hindu  widow 
made  without  legal  necessity  are  voidable  and 
not  void  in  the  sense  that  they  are  good  for  her  life- 
time and  may  be  the  subject  of  consent  or  ratifica- 
tion by  the  reversioners  during  such  lifetime 
or  after  her  death.  In  the  absence,  however,  of 
any  such  ratification  or  consent  by  the  reversioners 
the  title  passed  ipso  facto  ceases  upon  the  death  of 
the  widow  and  it  is  not  necessary  to  set  aside  such 
alienations  within  the  meaning  of  Art.  91  of  the 
Second  Schedule  to  the  Limitation  Act.  Harihar 
Oja  v.  Dasarathi  Misra  (1905)  9  C.  W.  N.  636 


132. 


Gift     by      widow — Widow, 


alienation  by — Reversioners — Declaratory  decree,  suit 
for— Limitation  Act  {XV  of  1877),  Sch.  II,  Arts.  91, 
120,  135 — Void  transaction.  Where  a  Hindu 
widow  succeeding  to  her  husband's  estate  had, 
without  any  authority  from  him,  executed  jointly 
with  her  mother-in-law  a  deed  of  gift  purporting 
i;o  dedicate  the  bulk  of  his  property  for  the  sheba 
of  certain  idols  : — Held,  that  the  transaction  was 
altogether  void.  The  deed  of  gift  being  ab  initio 
void  as  against  the  reversionary  heir,  a  suit  by  him 
to  obtain  a  declaratory  decree  that  the  instrument 
is  invalid  and  not  binding  upon  him  is  governed 
by  Art.  120,  Sch.  II  of  the  Limitation  Act,  and  not 
by  Art.  91,  it  being  not  necessary  for  him  to  have  it 
cancelled  or  set  aside  in  order  to  obtain  such  de- 
claratory relief.  Banhu  Behari  Shaha  v.  Krishto 
Oobindo  Joardar,  I.  L.  R.  30  Gale.  433,  relied  upon. 
Chooramani  Dasi  v.  Baidya  Nath  Naik  (1905) 

I.  L.  R.  32  Calc.  473 

133. Alienation  of  temple  pro- 

iperty  by  "wridow — Suit  to    declare    alienation 


HINDU  LAW— ALIENATION— conW. 

7.  ALIENATION  BY  WIDOW— conW. 

id)  Setting  aside  Alienations,  and  Waste — 
contd. 

invalid  and  not  binding  on  those  entitled  to  succeed 
the  widow  as  trustee  after  her  death — Bar  by  limita- 
tion—Limitation {Act  XV  of   1877),  Sch.  II,  Arte. 
124,  141 — Claim  for  the  recovery  of  an  hereditary 
office — Succession  by  Hindu  widow  to  trusteeship  of 
temple.     A  temple  was  built  and  dedicated  to  the 
public  by  one  Jagayya,  who  acted  as  trustee  of  it 
during   his  lifetime.     He   died   childless  and   his 
widow  succeeded  him  as  trustee.     She  continued  to 
manage  the  affairs  of  the  temple  until  October  1885, 
when  she  transferred  the  right  of  trusteeship  to- 
gether with  certain  temple  properties  to  the  first 
defendant.     In  1897  the  widow  died.     The  plaint- 
iffs as  the  persons  entitled    to  be  trustees  in  suc- 
cession to  her  brought  this  suit  in  December  1900, 
to  establish  their  rights  as  trustees  and  to  have  the 
transfer  in  favour  of  the  first  defendant  declared 
invaUd': — Held,  that  the  suit  was  barred   under 
Art.    124  of  the   Limitation   Act.     The  property 
transferred  with  the  trusteeship  was  only  recover- 
able by  the  plaintiffs  in  their  right  as  trustees, 
which  right  has  ceased  to  exist  through  the  opera- 
tion of  the  Law  of  Limitation.     Gnanasambanda 
Pandara  Sannadhi  v.   Velu  Paddaran,  I.  L.  R.  23 
Mad.  271,  referred  to.  ^The  possession  by  the  de- 
fendants during  the  lifetime   of  the   widow   was 
adverse  to  the  plaintiffs  who  derived  their  title 
"  from  and  through  "  the  widow  notwithstanding 
the  fact  that  they  are  not  her  heirs  in  the  strict 
sense    of    the    word.     Pydigantam    Jagannadha 
Row  V.  Ramadoss  Patnaik  (1905) 

1.  L.  R.  28  Mad.  197 


134. 


Suit    by    reversioner — 


Widow — Alienation — Suit  by  reversioner  to  set  aside 
the  alienation — Limitation — Limitation  Act  {XV  of 
1877),  Sch.  II,  Art.  91.  The  plaintiff  sued  in  1904, 
as  a  reversioner,  to  recover  possession  of  property 
from  the  defendant  to  whom  it  had  been  given  by 
way  of  gift  in  1894  by  the  widow  of  a  preceding 
owner.  It  was  found  by  both  the  lower  Courts 
that  the  alienation  was  not  justified  by  any  necessity 
recognized  by  Hindu  law.  The  defendant  pleaded 
that  the  suit  was  barred  by  limitation.  Held,  that  it 
was  not  open  to  the  defendant  to  rely  on  Art.  91  of 
the  Limitation  Act  (XV  of  1877)  as  a  bar  to  the  suit . 
Harihar  Ojha  v.  Dasarathi  Misra,  I.  L.  R.  33  Gale. 
257,  followed.  Rakhmabai  v.  Keshav  Raghu- 
nath  (1906)       .         .         .     I.  L.  R.  31  Bom.  1 

135.  f  Alienation  by  a 

Hindu  widow — Suit  by  reversioner — Limitation  Act 
{XV  of  1877),  Sch.  II,  Art.  125.  A  suit  by  a  rever- 
sioner  during  the  lifetime  of  the  widow  to  have  an 
ahenation  by  her  declared  void  except  for  her  life 
is  governed  by  Art.  125  of  Sch.  II  of  the  Limitation 
Act.  Semble  :  A  new  cause  of  action  does  not  arise 
when,  owing  to  the  death  of  the  next  reversioner, 
a  remoter  reversioner  becomes  entitled  to  sue. 
A  reversioner,  whose  suit  under  Art.  125  has  been' 
barred,  may  still  sue  for  possession,  if  he  survives 
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HINDU  LAW— ALIENATION— con/d. 

7.  ALIENATION  BY  WIDOW— conc/rf. 

id)  Setting  aside  Alienations,  and  Waste 
— concld. 

the  widow.  Meseaw  v.  Giejanundan  Tewari 
(1908)  ....     12C.  W.N.  857 

136.  — When  sale  by  a 

limited  owner  for  purposes  binding  on  the  reversion, 
sale  not  to  be  set  aside,  unless  purchase  money  re- 
funded— Right  of  presumptive  reversioner  to  set 
aside  such  sale — Widow  not  trustee  for  reversioners. 
Where  a  Hindu  widow,  with  a  limited  interest  in 
property,  sells  the  property  under  circumstances, 
which  render  the  purchase  binding  on  the  rever- 
sion the  actual  reversioner  after  her  death  or  the 
presumptive  reversionerduringher  Ufetime,  cannot 
have  the  sale  set  aside  without  refunding  the  pur- 
chase money.  Obiter  :  a  suit  to  set  aside  such  sale 
will  be  liable  to  be  dismissed,  if  the  plaint  does  not 
contain  an  offer  to  refund.  Where  a  presumptive 
reversioner  sues  to  set  aside  such  a  sale  during 
the  lifetime  of  the  widow  without  offering  to 
refund  the  purchase  money,  it  is  not  competent 
to  the  Court  to  pass  a  decree  that,  upon  the  widow's 
death,  the  sale  should  be  set  aside  on  the  person 
then  entitled  to  the  reversion  refunding  the  pur- 
chase money.  Phool  Chund  Lall  v.  Raghubuns 
Suhayee,  9  W.  R.  109,  follo\\ed.  A  widow  is  not 
a  trustee  for  the  reversioner,  and,  in  the  absence 
of  other  ways  of  paying  off  debts  binding  on  the 
property,  is  not  bound  to  raise  money  on  her  ^r- 
sonal  security  to  discharge  such  debts,  neither 
is  she  bound  to  mortgage  the  property  for  that 
purpose,  if  such  a  course  would  be  more  prejudicial 
to  her  than  a  sale.  Singam  Setti  Sanjivi  Kon- 
DAYA  V.  Draupadi  Bayamma  (1907) 

I.  L.  R.  31  Mad.  153 


8.  ALIENATION  OF  IMPARTIBLE  ESTATE. 


1. 


Sale  in  execution  of  decree 


— 8ale    of    "  right,  title    and    interest "   of  holder 
of  impartible  zamindari  and  member  of  joint  family 
governed    by  Mitakshara  law — Subsequent    reversals 
of  interpretation  of  law  under  which  sale    was  held 
— Change  in  nature  of  interest  owned    by    holder  of 
impartible  estate — Change  of  law  whether  retrospec- 
tive— E^ect  of  sale  under  new  interpretation   of   law. 
In  execution  of  a  decree  against  the  holder    (by 
custom  of  primogeniture)  of  an  impartible  zamin- 
dari, who  was  a  member  of  a  joint  family  gov- 
erned by  the  Mitakshara  law,  his  "  right,  title  and 
interest  "  in  the  estate  was  sold  in  1876.     By  the 
law  as  then  interpreted  such  a  holder  had  only  a 
limited  interest,  and,  except  for  special  justifiable 
causes  (of  which  the  debt  on  which  the  above  decree 
was  obtained  was  not  one),  no  power  of  alienation 
beyond  his  lifetime.     Subsequently  this  interpre- 
tation of  the  law  was  reversed  by  the  Judicial  Com- 
mittee in  the  cases  of  Sartaj  Kuari  v.  Deoraj  Kunri, 
L.  R.  15  I.  A.  51  ;  I.  L.  R.  10  All.  272,  and  Rao 
Venkata  Sutya  Mdhipati  v.  Court  of  Wards,  L.  R. 
26  I.  A.  83  ;  1.  L.  R.  22  Mad.  383,  which  decided 


HINDU  LAW— ALIENATION— concZi. 

8.  ALIENATION  OF  IMPARTIBLE  ESTATE— 
concld. 

that  the  holder  of  an  impartible  estate  had  an 
absolute  interest  in  it,  and  made  it  alienable,  un- 
less a  custom  against  alienation  were  proved. 
In  a  suit  by  a  purchaser  at  the  sale  against  the 
successor  by  survivorship  to  the  judgment-debtor 
for  possession  of  the  subject  of  sale,  on  the  ground 
that  the  plaintiff  had  purchased  an  absolute  interest 
in  it :  Held,  that  the  reversal  of  the  previously 
accepted  interpretation  of  the  law  did  not  dis- 
place its  application  to  the  contract  contained  in 
the  certificate  of  sale  of  1876,  the  parties  to  which 
were  bound  by  the  law  as  then  understood,  and  that 
only  the  life-interest  of  the  then  holder  passed  by 
the  sale.  Abdul  Aziz  Khan  v.  Appayasami 
Naicker  (1904)  .  .     I.  L.  B.  27  Mad.  131 

s.  c.  L  L.  B.  31 1.  A.  1 
8  C.  W.  N.  186 


2. 


Alienation    of     impartible 


Raj — Mitakshara — Legal  necessity,  debt  for — Cus- 
tom— Successor,  liability  of — Pachis  sawal,  authority 
of.  Alienation  by  the  proprietor  of  an  impartible 
Raj,  which  is  inaUenable  by  custom,  is  valid  if 
made  for  legal  necessity ;  and  his  successor, 
who  takes  the  Raj  by  right  of  survivorship, 
is,  under  the  Mitakshara  law,  liable  for  the  debts 
proved  to  have  been  contracted  for  legal  necessity. 
The  Pachis  sawal  is  a  work  of  authority  in 
respect  of  customs  prevailing  among  the  Rajas  of 
the  Tributary  Mehals  of  Cuttack.  Nittanund 
Murdiraj  v.  Sreekurun  Juggernath,  3  W.  R.  /  7 ^',  re- 
ferred to.  GoPAL  Prosad  Bhakat  v.  Raohxt- 
NATH  Deb  (1905)        .      I.  L.  B.  32  Calc.  158 

9.  ALIENATION  OF  PATIA  RAJ. 


. Patia     Raj — Right    of 

alienation — Mortgage — Succession  by  survivorship — 
Pachis  savsal — Legal  necessity.  It  is  contrary  to 
the  custom  of  the  Patia  Raj  for  the  holder  of  the 
Raj  to  alienate  the  property  of  the  Raj,  when  he 
has  a  brother  as  liis  heir.  The  expression  prodhan 
uttaradhikari  in  the  Pachis  sawal  includes  a  brother 
and  is  not  confined  to  a  son.  When  the  brother  of 
the  last  proprietor  succeeded  to  the  Raj  by  survivor- 
ship, he  did  so  subject  to  the  rule  of  the  Mitakshara 
law  that  he  was  liable  for  debts  proved  to  have  been 
contracted  for  legal  necessity.  When  a  debt  is  in- 
curred for  legal  necessity,  the  creditor  discharges 
his  duty,  if  he  shows  that  there  was  legal  necessity 
for  the  loan  and  he  is  not  bound  to  see  to  the  appli- 
cation of  the  money.  Gopal  Prosad  Bhaka  v. 
Rajah  Dibya  Singh  Deb  (1905)  9  C.  W.  N.  330 

HINDU  LAW— BABUANA  GBANT. 
See  "  Babuana"  Grant. 
See  Hindu  Law — Maintenance. 

Babuana         grant — 


Alienability — Hindu  Law — Mitakshara — Babuana 
property,  if  ancestral  in  the  grantee's  Juind — Interest 
of  co-parcener,  attached  before  death — Claim — Release 
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HINDU       LAW— BABUANA      GRANT— 

concld' 

from  attachment — Right  of  decree-holder  to  follow  pro- 
perty—Civil Procedure  Code  {Act  XIV  of  1882), 
8.  280 — Regular  suit.  Property  granted  as  habuana 
in  accordance  with  the  kulachar  of  the  Durbhanga 
Raj  to  junior  members  of  the  family  for  their 
maintenance  is  alienable,  subject  only  to  the  ulti- 
mate claim  of  the  grantor  as  reversioner  on  the  ex- 
tinction of  the  grantee's  descendants  in  the  male 
line.  Rameshwar  Singh  v.  Jibendar  Singh,  9  C.  W. 
N.  567  !  sx.  I.  L.  R.  32  Calc.  683,  followed.  Such 
property  is  ancestral  property  in  the  hands  of  the 
grantee,  and  a  son  of  the  grantee  acquires  an 
interest  in  it  at  his  birth.  When  the  undivided 
property  of  a  joint  Mitakshara  family  was  attached 
in  execution  of  a  decree  against  a  co-parcener,  the 
fact  that  the  property  was,  before  the  judgment- 
debtor's  death,  provisionally  released  from  attach- 
ment under  s.  280,  Civil  Procedure  Code,  does  not 
prevent  the  decree-holder  from  working  out  his 
rights  acquired  by  virtue  of  the  attachment  if 
subsequently  to  the  judgment-debtor's  death  the 
order  under  s.  280,  Civil  Procedure  Code,  is  set 
aside  in  a  regular  suit.  Surai  Bunsi  Koer  v.  Sheo 
Prasad  Singh,  L.  R.  6  I.  A.  88  ;  Bonomali  Roy 
V.  Prosunno  Narayan  Chowdhry,  I.  L.  R.  23 
Calc,  829,   relied    on.     Ram   Chandra    Marwari 

V.  MUDESHWAR  SlNGH  (1906) 

I.  L.  R.  33  Calc.  1158 
S.C.  10  C.  W.  N.  978 


HINDU  LAW-  BANDHUS. 
1.  


Bandhus,  pre- 
ference among — Male  Bandhus  entitled  lo  preference 
over  female  Bandhus  though  nearer  in  degree — 
Accretions,  what  are — Accretions  pass  with  estate — 
Adverse  possession,  title  acquired  by — Party  holding 
under  a  deed  or  will,  which  is  invalid,  cannot  set  up  a 
higher  right  than  that  claimable  under  the  deed  or  will. 
It  is  settled  law  in  this  Presidency  that  a  male  Ban- 
dhu  is  entitled  to  preference  over  a  female  Bandhu, 
even  though  the  latter  is  nearer  in  degree.  Where 
additions  are  made  to  an  estate  by  a  limited  owner 
with  the  intention  that  they  should  form  part  of  the 
estate,  such  additions  pass  with  the  estate  and  not 
to  the  heirs  of  such  owner  though  made  with  funds 
over  which  such  owner  has  absolute  powers  of 
disposal.  Where  a  female,  having  the  limited 
interest  of  a  daughter  or  widow  in  an  estate, 
spends  the  income,  which  is  her  absolute  property, 
in  the  erection  of  buildings  on  lands  belonging 
to  the  estate,  it  must  be  presumed  that  she  intends 
the  buildings  to  be  an  accretion  to  the  estate  and 
to  devolve,  as  such,  on  the  persons,  who  would 
be  entitled  to  succeed  to  the  estate.  A  person 
holding  land  under  a  deed  or  will  which,  however, 
does  not  operate  in  law  to  pass  the  land  in  question, 
cannot,  by  such  possession  for  more  than  twelve 
years,  acquire  an  interest  in  the  property  different 
from  that  which  he  would  have  taken,  if  the 
deed  or  will  had  been  valid  and  operative.  Dalton 
V.  Fitzgerald,  L.  R.  2  Ch.  D.  86,  93,  referred  to. 
A,  who  was  entitled  to  an  estate  and  to  the  manage- 
ment  of  a  temple  as  hereditary  trustee  or  dharma- 


HINDU  LAW— BANDHUS— cowcZc?< 

karta,  gave  his  widow  B,  by  will,  the  estate  '  because 
according  to  the  law  (Dharma  Sastra)  the  kartaship 
(heirship)  vests  in  my  wife,'  and  he  further  directed 
her  to  conduct  the  dharmakartaship  of  the  temple. 
B  gave,  by  deed,  both  the  estate  and  dharma- 
kartaship to  her  daughter  C,  '  as  according  to 
Hindu  law,  you  are  the  chief  heir  after  me  ' :  Held, 
that  B,  under  the  terms  of  the  will  of  A,  and  C,  under 
the  terms  of  the  deed  of  B,  took  no  more  than  a 
woman's  limited  estate  under  the  Hindu  law  both  in 
the  estate  and  in  the  dharmakartaship  ;  and  that 
neither  B  nor  C  could  acquire  by  possession  an 
interest  in  the  property  higher  than  that,  which  they 
would  have  taken,  if  the  property  had  passed  by 
deed  or  will.  Venkata  Narasimha  Appa  Rao  v. 
SuRENANi  Venkata  Purushothama  Jagannadha 
GoPALA  Row  (1908)         .     I.  L.  R.  31  Mad.  321 

2.  Daughter's  daughter's  son 

— Mitakshara — Bhinna  gaura  Sapinda  Bandhu. 
A  daughter's  daughter's  son  is  a  bandhu,  and 
in  the  absence  of  any  other  heir  he  is  entitled  to 
succeed  to  the  estate  of  the  last  owner.  Ajudhia 
V.  Ram  Stjmar    Singh    (1909) 

I.  L.  R.  31  All.  454 

HINDU  LAW— CHARITABLE  TRUSTS. 

Charitable       trusts 

when  colourable — Limitation  Act  {XV  of  1877),  Art. 
91 — Laches —  Undue  influence,  deed  executed  under — 
Fiduciary  relation,  deed  between  persons  standing  in-— 
Letters  Patent,  cl.  36.  A  deed  of  trust  can  be  held  to 
be  nominal  only,  when  no  charity  or  trust  is  brought 
into  existence,  when  there  is  no  proof  of  the  appli- 
cation of  the  alleged  endowments  for  the  mainten- 
ance thereof,  and  the  whole  conduct  of  the  parties  is 
inconsistent  with  the  hypothesis  of  a  genuine  trust. 
Per  Sir  S.  Stjbradmania  Ayyar,  Offg.  C.J. — The 
provisions  in  a  trust  deed  denying  to  the  public  any 
interest  in  the  charities  and  authorising  the  change 
of  the  trust  property  are  not  inconsistent  with  the 
creation  of  a  valid  trust ;  and  even  if  they  were, 
they  would  be  only  invalid  conditions  annexed  to  a 
valid  trust.  The  doctrine  that  Courts  will  regard 
with  jealousy  transactions  between  persons  standing 
in  the  fiduciary  relation  of  parent  and  child  will  not 
apply  when  no  advantage  is  secured  to  the  former  at 
the  expense  of  the  latter,  and  where  the  properties 
are  already  impressed  with  the  trust,  the  appoint- 
ment of  the  father  as  sole  trustee  is  no  such  advant- 
age as  such  a  right  exists  under  the  Hindu  law, 
Purappavanalingam  Chetti  v.  Nullasivan  Chetti,  1 
Mad.  II.  C.  415,  A  party,  who  has  not  sued  within 
the  period  prescribed  by  Art.  91,  Sch.  II  of  the 
Limitation  Act,  to  set  aside  an  instrument  on  the 
ground  of  undue  influence  cannot  be  heard  in  dero- 
gation of  the  rights  created  by  it.  Kanki  Kunwar 
V.  Ajit  Singh,  I.  L.  R.  15  Calc.  58,  followed.  One  of 
two  executants  of  a  deed  cannot,  after  the  death  of 
the  other,  set  up  the  undue  influence  exercised  by 
that  other  to  defeat  the  rights  of  beneficiaries  under 
the  deed,  when  he  had  ample  opportunities  to  do  so 
in  the  lifetime  of  the  other,  and  when,  if  he  had 
done  so,  the  other  party  would  have  had  legal  power 
to  carry  out  his  intentions  in  favour  of  the  benefi* 
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TRUSTS 


ciaries  by  other  means.  Per  Sankaran  Nair,  J. — 
The  provision  that  the  public  shall  have  no  interest 
in  the  trust  converts  it  into  a  private  trust,  if  any 
trust  is  created,'  which  can  be  put  an  end  to  at  any 
time  ;  and  the  right  to  change  the  properties  and  to 
exclude  or  withdraw  them  as  conferred  by  the  deed 
implies  a  power  not  to  create  a  trust  so  far  as  any  or 
all  of  such  properties  are  concerned.  The  above 
are  not  simply  invalid  provisions  annexed  to  a 
valid  trust,  but  rather  negative  the  creation 
of  any  valid  irrevocable  trust  at  all.  Where  the 
author  of  an  alleged  trust  intended  to  create  a 
trust  only  enforceable  after  his  death,  reserving 
power  to  himself  to  dispose  of  the  properties,  such 
trust  cannot,  after  his  death,  be  enforced  at 
the  instance  of  a  volunteer  even  so  far  as  the 
properties  as  he  may  not  have  disposed  of  are 
concerned.  A  trust  will  be  void,  if  the  subject  of  it 
is  uncertain,  as  when  it  is  to  attach  to  such  proper- 
ties as  the  author  should  not  dispose  of  during  his 
life.  The  doctrine  applied  by  Courts  of  Equity  in 
regard  to  transactions  between  persons  standing  in 
the  fiduciary  relation  of  father  and  child  will  apply 
even  when  the  father  takes  only  as  trustee.  The 
ground  of  interference  in  such  cases  is  not  any 
benefit  derived  by  the  father,  but  the  presumption 
that  the  son  was  not  a  free  agent.  The  rule  will 
apply  when  the  person  claiming  is  a  volunteer  with 
notice  of  the  confidential  relation  ;  and  the  burden 
will  be  on  such  person  to  show  that  the  son  under- 
stood the  terms  and  did  form  an  independent  opinion 
on  the  matter.  Recitals  in  the  deed  calculated  to 
produce  irresistible  moral  pressure,  as  the  alleged 
wishes  of  ancestors,  etc.,  will  be  evidence  of  an 
improper  exercise  of  parental  influence,  when  such 
recitals  are  not  true.  Per  Curiam  :  S.  675  of  the 
Code  of  Civil  Procedure  does  not  apply  in  the  case 
of  appeals  under  cl.  15  of  the  Letters  Patent 
from  judgments  of  the  High  Court  in  the  exercise  of 
its  Original  Jurisdiction.  Under  cl.  36  of  the 
Letters  Patent,  where  the  Judges  are  equally  divided 
in  opinion,  the  judgment  of  the  Senior  Judge  will 
prevail.     Roop  Laul  v.  Lakshmi  Doss  (1905) 

I.  L.  R.  29  Mad.  1 
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HINDU  LAW— CONTRACT— conW. 

CoL 

13.  Sale 4732 

14.  Transfer  of  Property  .         .     4783 

15.  Verbal  Contracis         .         ,         .     4783 

See   Vendor   and   Purchaser — Caveat 
Emptor  2  Bom.  430  :  2nd  Ed.  406 

1.  ASSIGNMENT  OF  CONTRACT. 

1. Right  of  assignee  to  sue.    By 

Hindu  law,  the  assignee  of  a  debt  can  sue  the  debtor 
in  his  own  name.  Kadarbacha  Sahib  v.  Ranga- 
svAMi  Nayak  ...  1  Mad.  150 


2. 


Small      Cause 


Court,  Madras.  According  to  Hindu  law,  not  only 
is  the  beneficial  interest  in  the  subject-matter  of  the 
contract,  but  the  contract  itself,  is  assignable.  The 
assignee,  therefore,  may  sue  in  his  or  her  own  name . 
This  doctrine  is  applicable  to  suits  brought  in  the 
Madras  Small  Cause  Courts.     Vembakum  Somaya  - 

GEE  JaNAKEE  AmMAL  V.  MOONESWAMY  CHETrY 

4  Mad.  176 
2.  BILLS  OF  EXCHANGE. 

Notice    of  dishonour — Suits 


between  endorser  and  endorsee.  Semble  :  Notice  of 
dishonour  as  between  endorsee  and  endorser  on  bill 
transactions  among  Hindus  is  not  necessary,  unless 
by  want  of  it  the  endorser  would  be  prejudiced  . 

SOMARIMTJLL  t».    BhaIRO   DaS  JoHTJRRY 

7  B.  L.  R.  431 


GoPAL  Das  v.  Alt 
S.c.  after  remand. 


.      3  B.  L.  R.  A.  C.  198 

Ali  v.  Gopal  Das 

13  W.  R.  420 
See  Anunt  Ram  Agurwalla  v.  Nuthall 

21  W.  R.  62 

2.  . Evidence  of  cus- 
tom. Quaere :  Whether  notice  of  dishonour  of  a 
bill  of  exchange  is  necessary  as  between  Hindus. 
Semble :  It  is  a  point  to  be  determined  by  evidence 

of  custom.      SUMBOONAUTH  GHOSE  V.  JUDDOONAUTH 

Chatteejee Cor.  88 

See  PiGUK  V.  Golab  Ram     .         .     1  W.  R.  75 
3 


Omission  to  give 

notice — Discharge  of  drawer.  The  omission  by 
the  holder  to  give  notice  of  dishonour  discharges  the 
drawer  of  a  hundi  from  liability.  Jeetdn  Lall  v. 
Sheo  Churn       .         ,         .         .     2  W.  R.  214 

4. 

law. 


Rvh/i  of  English 
Although  the  stxict  rules  of  English  law  as  to 
bills  are  not  applicable'to  hundis,  notice  of  dishonour 
or  non-payment  must  be  given  witliin  reasonable 
time  to  enable  the  drawer  or  endorser  to  protect 
himself  against  the  claims  of  subsequent  endorsers. 
TFLsm  Sahu  v.  Nursinoram     .   12  C.  L.  R.  333 

3.  BREACH  OF  CONTRACT. 

Action   for    breach      of     con- 
tract—^c<  XIV  of  1840.    Act  XIV  of   1840  did 
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3.  BREACH  OF  CONTRACT— concZ^Z. 

not  apply  to  contracts  between  Hindus.  By  Hindu 
law  a  purchaser  may  recover  in  an  action  for  breach 
of  contract  to  deliver  goods,  not  only  double  the 
earnest-money,  but  also  damages  for  the  non- 
delivery. Alvar  Chetti  v.  Vaidilanga  Chetti 
^  1  Mad.  9 

4.  GRANT  OF  LAND. 

Verbal  grant  of  land  follo"wed  by 

possession — Validity/  of  transfer.  By  the  Hindu 
law  a  verbal  grant  of  real  estate  is  good  if 
followed  by  possession  by  the  grantee.  The 
grantors  of  real  estate  were  Hindus  and  the  grantees 
the  East  India  Company.  Held,  that,  as  the  Hindu 
law  which  governed  the  grantor's  rights  allowed  a 
verbal  grant,  the  law  of  the  grantees  regulated  the 
matter,  and  as  there  was  possession  under  the  grant 
by  the  grantees,  the  grant  was  valid.  Doe  d. 
Seeb  Kbisto  v.  East  India  Company 

6  Moo.  I.  A.  267 

See  HuRRisH  Chunder  Chowdhry  v.  Rajender 
KiSHORE  Roy  Chowdhry        .       18  W.  R.  293 

and  Anonymous    .  .     1  Ind.  Jur.  O.  S.  135 

5.  HUSBAND  AND  WIFE. 


1. 


See  Hindu  Law — Restitution  of  Con- 
jugal rights. 

Liability  of  -wife    for  debt 


-contracted  during  coverture — Widow — Re- 
marriage— Liability  of  widow  who  has  re-married 
for  debt  contracted  during  widoiohood — Siridhan. 
A  Hindu  woman  who  was  a  widow  when  she  exe- 
cuted a  money  bond,  but  has  subsequently  re- 
married, is  personally  liable  for  the  debt.  Her 
HabiHty  is  not  restricted  merely  to  her  stridhan. 
Nahalchand  v.  Bai  Shiva    I.  L.  R.  6  Bom.  470 


2. 


liiability  of  "wrife,  extent  of 


— Stridhan.  A  Hindu  married  woman  who  con- 
tracts jointly  with  her  husband  is  lialile  to  the  ex- 
tent of  her  stridhan  only,  and  not  personally. 
Narotam  v.  Nanka        .       I.  L.  R.  6  Bom.  473 

3. -  Liability  of  "wife  for  neces- 
saries— Presumption  of  agency  for  husband.  In 
case  of  husband  and  wife  living  together,  the  pre- 
sumption is  that  the  wife  is  the  husband's  agent  for 
contracting  debts  for  the  necessities  of  the  family. 
Per  BiTTi.ESTON,  J. — But  by  Hindu  law  perhaps 
this  presumption  is  not  so  strong  as  it  is  by 
English.     ViRASVAMi  Chetti  v.  Appasvami  Chetti 

1  Mad.  375 

4.  Liability  of  wife  for  debt — 

Wife  voluntarily  separated  from  husband.  Under 
the  Hindu  law,  a  wife  who  has  voluntarily  separated 
.'from  her  husband,  without  any  circumstances  justi- 
fying her  separation,  is  liable  for  debts  contracted  by 
her  (even  for  necessaries),  although  without  her  hus- 
band's consent ;  but  her  liability  is  limited  to  the 
■extent  of  any  stridhan  she  may  have.     Bom.  Sp.  Ap. 


HINDU  LAW— CONTRACT— c9wc?i 
5.  HUSBAND  AND  WlFE—concld. 

261  of  1881  (decided  2nd  February  1863),  and  Bom, 
Sp.  Ap.  461  of  1869  (decided  17th  January  1870),  ap- 
proved  and  followed.  Nathubhai  Bhailal  v.  Jav- 
herRaiji        .         .         .     I.  L.  R.  1  Bom.  121 


5. 


Hindu      married      -woman. 


effect  of  joint  and  separate  contract  hy—Stri' 
dhan — Separate  properly.  A  contract  entered  into 
by  a  Hindu  married  woman  jointly  with  her  husband 
and  separately  for  herself  must,  in  the  absence  of 
special  circumstances,  be  considered  as  entered  into 
with  reference  to  her  stridhan,  which  is  analogous  to 
a  woman's  separate  property  in  England.  Govind- 
Ji  KmMJT  V.  Lakhmidas  Nathubhoy 

I.  L.  R.  4  Bom.  318 

6.  —  Liability    of    husband    for 

wife's  debts.  A  husband  (Hindu)  is  not  liable  for 
a  debt  contracted  by  his  wife,  except  where  it  has 
been  contracted  by  his  express  authority,  or  under 
circumstances  of  such  pressing  necessity  that  his 
authority  may  be  implied.  Pusi  v.  Mahadeo  Pra- 
sad        ....        L  L.  R.  8  All.  122 


7. 


Coverture,  effect  of— English 


law.  The  proposition  that  everything  acquired  by  a 
woman  during  coverture  is  the  property  of  her  hus- 
band has  no  foundation  in  Hindu  law.  Ramasami 
Padeiyatchi  v.   Virasami  Padeiyatchi 

3  Mad.  272 


8. 


Hindu     ■wrife — Transaction  in 


her  own  name — Wife's  right  to  sue  without  joining 
husband — Presumption  as  to  separate  property — 
Onu^  of  proof — Benami  transaction.  A  Hindu  wife 
living  with  her  husband  brought  a  suit  on  a  deed  of 
mortgage  executed  in  her  favour.  Held,  that  to  en- 
force her  rights  under  the  deed  she  need  not  join 
her  husband.  That  it  is  not  necessary  for  her  to 
show  by  evidence  that  she  has  separate  property  or 
separate  business.  That  in  Hindu  law  there  is  no 
presumption  that  transactions  which  stand  in  the 
name  of  the  wife  are  the  husband's  transactions. 
Manada  Sundari  Dabi  v.  Mahananda  Sarnakar 

2  C.  W.  N.  367 


9. 


Deed  of    separation — Agree- 


ment without  consideration — Contract  Act  {IV  of 
1872),  8.  25  {i).  By  a  registered  deed  executed  by 
the  defendant  in  favour  of  the  plaintiff,  his  wife, 
after  reciting  certain  quarrels  and  disagreements, 
none  of  which  indicated  such  a  condition  of  affairs  as 
would  warrant  the  wife,  under  the  Hindu  law,  in 
claiming  a  separate  residence  and  maintenance  from 
her  husband,  he  promised  to  pay  her  for  a  separate 
residence  and  maintenance.  On  a  suit  by  the  wife 
for  arrears  of  maintenance  due  : — Held,  that  there 
was  no  consideration  moving  from  the  wife,  for 
the  promise  by  the  husband  ;  it  was  a  voluntary 
arrangement  on  the  part  of  the  husband,  and  the 
present  suit  could  not  be  maintained.  That  s.  25 
of  the  Contract  Act  did  not  apply,  the  consider- 
ation of  natural  love  and  affection  being  directly 
opposed  to  the  recitals  in  the  document.  Raj- 
lukhy  Dabee  v.  Bhootnath  Mookerjee 

4  C.  W.  N.  488 
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6.  LIEN. 

— Deposit    of  title-deeds    of  land 

in  Island  of  Bombay — Creation  of  lien.  A  lien 
created  by  verbal  contract  and  deposit  of  title- 
deeds  of  immoveable  property  in  the  Island  of  Bom- 
bay by  a  Hindu  in  favour  of  a  Hindu  upheld. 
JiVANDAS  Keshavji  V.  Feamji  Nanabhai 

7  Bom.  O.  C.  45 

7.  MONEY  LENT. 

— — ; Demand,  money    payable    on — 

Limitation — Cause  of  action.  Where  a  sum  was 
lent  at  interest,  the  principal  to  be  payable  on 
demand  : — Held  per  Norman,  J.,  that  by  Hindu  law 
a  demand  will  be  necessary,  and  limitation  would 
run  from  the  date  of  the  demand.  Beammamayi 
Dasi  v.  Abha.1  Charan  Chowdhry 

7  B.  L.  R.  489  :  16  W.  R.  164 

{Contra)  Parbati  Charan    Mookerji   v.    Ram- 
narayan  Matilal 

5  B.  L.  R.  396  :  16  W.  R.  164  note 


8.  MORTGAGE. 


1. 


Mortgage  of  future  crops — 

Validity  of  mortgage.  Qucrre  :  As  to  the  validity 
in  Hindu  law  of  a  mortgage  of  future  crops.     Ke- 

DARI  BIN  RaNU   v.     AtmARAMBHAT 

3  Bom.  A.  C.  11 

2.  _ Mortgage  without  posses- 
sion—  Validity  of  mortgage.  A  mortgage  with- 
out possession  is  not  by  Hindu  law  absolutely 
invalid,  but  is  binding  between  the  mortgagor  and 
mortgagee.  Chintaman  Bhaskab  v.  Shivram 
Hari 9  Bom.  304 

See  Krishnaji  Narayan  v.  Govind  Bhaskar 

9  Bom.  275 

3.  Law    in  Guzerat — Priority — 

Registration — Notice.  The  rule  of  Hindu  law 
that  a  mortgage  with  possession  takes  precedence 
of  a  mortgage  of  a  prior  date,  but  un- 
accompanied by  possession,  does  not  apply  to 
Guzerat.  Where  in  Guzerat  the  defendant,  a 
puisne  mortgagee,  in  possession  had  notice  of  plaint- 
iff's prior  mortgage,  the  defendant  was  held  not 
entitled  to  claim  the  benefit  of  the  above  rule  of 
Hindu  law.  Registration  could  not  of  itself  alter 
this  rule  of  Hindu  law  except  so  far  as  effect  may 
be  given  to  it  by  statute,  and  registration  secures 
the  same  object  which  the  Hindu  law  intended 
to  secure  by  requiring  possession,  viz.,  notice  to 
subsequent  incumbrancers  of  the  existence  of  a 
prior  incumbrancer.  Itcharam  Dayaram  v.  Raiji 
Jaga 11  Bom  41 

9.  NECESSARIES. 
Power     of    w^idow  entitled    to 


maintenance  to  bind  heir  for  necessaries. 
There    is    no     rule  of   Hindu  law  which    recog- 


HINDU  LAW— CONTRACT— conW. 

9.  NECESSARIES— cowcZrf. 
nizes  any  authority  in  a  widow  entitled  only  to  main- 
tenance to  make  contracts  for  necessary  supplies 
binding  upon  the  heir  in  possession  of  the  family 
property  and  liable  to  maintain  her.  Ramasamy 
AiYAN  V.  MiNAKsm  A^viMAL        .         2  Mad.  409 

10.  PLEDGE. 

!•  Accidental  destruction  of 

property  pledged.  By  the  Hindu  as  well  as 
by  the  English  law,  a  creditor  in  whose  hands  a 
pledge  has  accidentally  perished  is  notwithstanding 
entitled  to  recover  his  debt  in  the  absence  of  an 
agreement  to  the  contrary.  Vithora  valad 
Ukba  v.  Chota  liAii  TuKiRAM    7  Bom.  A.  C.  116 


1. 


11.  PRINCIPAL  AND  SURETY. 

Suit  against   surety — Princi- 


pal not  sued.  A  suit  may  be  maintained  against  a 
surety,  according  to  Hindu  law,  although  the 
principal  debtor  has  not  been  sued.  Totakot 
Shangunni  Menon  v.  Ktjrusingal  Kaku  Varid 

4  Mad  190 


12.  PROMISSORY  NOTE. 


1. 


Consideration — Document  not 

importing  consideration.  In  a  suit  under  the  Bills 
of  Exchange  Act  to  recover  R  1,200  on  a  promissory 
note  '.—Held  by  Peacock,  C.  J.,  that  the  suit,  being 
between  two  Hindus,  must  be  decided  by  Hindu  law. 
By  Hindu  law  a  promissory  note  does  not  import 
consideration,  and  therefore,  where  it  was  proved 
that  the  defendant  actually  received  only  R700, 
that  sum  was  all  the  plaintiff  was  allowed  to  re- 
cover. Ramlal  Mookerjee  v.  Haran  Chandra 
Dhar  3  B.  L.  R.  O.  C.  130 

2.  Liability  of  minor— Sxiit   on 

promissory  note  executed  by  mother  of  a  minor,  as  hia 
guardian,  in  respect  of  a  debt  for  which  the  minor^a 
share  in  the  ancestral  estate  was  liable — Liability  of 
minor  to  the  extent  of  his  share  in  the  ancestral  estate. 
The  mother  of  a  minor  executed,  as  his  guardian,  a 
promissory  note  in  respect  of  a  debt  for  which  the 
son's  share  in  the  ancestral  estate  was  liable  at  the 
time.  On  a  suit  being  brought  against  the  minor 
on  the  note  :  Held,  that  the  defendant  was  liable 
on  the  note,  to  the  extent  of  his  share  in  the 
ancestral  estate.  Bachvbai  v.  Shamji  Jadowji,  I, 
L.  R.  9  Bom.  551,  and  Indur  Chunder  Singh  v. 
Radhakishore  Ohose,  I.  L.  R.  19  Calc.  507,  disting- 
uished. Subramania  Ayyar  v.  Arumuoa  Chetty 
(1902)     .  .  I.  L.  R.  26  Mad.  330 

13.  SALE. 

Sale      of      expectancy — Validity 

of  sale.  Quoere :  Whether  under  Hindu  law  an 
expectancy  may  be  the  subject  of  a  valid  sale. 
Doou  Chand  v.  Birj  Bookun  Lal  Awasti 

10  C.  L.  R.  61 :  6  C.  L.  R.  528 
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14.  TRANSFER  OF  PROPERTY. 

See  Lease — Construction. 

I.  li.  R.  28  Calc.  720 

1.  Exchange   of   land — Necessity 

of  written  exchange.  By  Hindu  law  an  exchange  of 
lands  followed  by  possession  need  not  be  evidenced 
by  writing.  Semble :  In  no  case  does  the  Hindu  law 
appear  absolutely  to  require  writing,  though  as 
evidence  it  regards  and  inculcates  a  writing  as  of 
additional  force  and  value.  Mantena  Rayapakaj 
V.  Chekuri  Venkatakaj       ,         .       1  Mad.  100 

Criniva  Sammal  v.  Vijayammal    .    2  Mad.  37 

Palamyappa  Chetti  v.  Arumgam  Chetti 

2  Mad.  26 

Krishna  v.  Rayappa  Shanbhaga  .  4  Mad.  98 


I    HINDU  LAW— CONVERSION— conc^ef. 

full  contest  in  a  bond  fide  litigation.  Imrit  Konwur 
V.  Roo'p  Narain  Singh,  6  G.  L.  E.  76  ;  Sheo  Narain 
Singh  v.  Khurgo  Koerry,  10  G.  L,  R.  337  ;  Jeram 
Laljee  v.  Veerhai,  5  Bom.  L.  B.  885  ;  Sant  Kumar 
V.  Deo  Saran,  I.  L.  R.  8  All.  365  ;  Ram  Sarup  v. 
Ram  Dei,  Weekly  Notes  {1907)  33  and  Stapilton  v. 
Stapilton,  1  White  and  Tudor  230,  referred  to. 
GoBiND  Krishna  Narain  v.  Khunni  Lal  (1907) 

I.  li.  R.  29  All.  487 

HINDU  LAW— CUSTOM. 

Col. 


RooKHO  V.  Madho  Doss 


1  N.  W.  Ed.  1873,  59 


2. 


Mode     of    transfer — Verlal 

transfer  of  property.  No  special  mode  of  transfer  is 
required  by  the  Hindu  law  ;  even  a  verbal  transfer 
is  sufficient.  Hurpurshad  v.  Sheo  Dyal.  Ram 
Sahoy  v.  Sheo  Dyal.  Balmokand  v.  Sheo  Dyal. 
Ram  Sahoy  v.  Baljuokand 

L.  R.  3  I.  A.  259  :  26  W.  R.  55 

15.  VERBAL  CONTRACTS. 

-    Verbal     contract,    validity    of 

— Registration  Act.  There  is  nothing  in  the 
Registration  Act  which  renders  a  verbal  contract  be- 
tween Hindus  invalid  or  inoperative.  Hurrish 
Chunder  Chowdhry  v.  Rajender  Kishore  Roy 
Chowdhry       ....     18W.  R.293 

Doe  d.  Seebkristo  v.  East  India  Company 

e  Moo.  I.  A.  267 

HINDU  LAW— CONVERSION. 

Ghange       of      reli- 
gion— Effect  of  conversion  of  a  member  of  a  joint 
Hindu    family    to     Muhammadanism — Regulation 
No.  VII  of  U32,  s.  9 — Compromise — Effect  of  com- 
promise entered  into  by  a  Hindu  female  with  a  limited 
estate.      Held,  that  Regulation  No.  VII  of  1832  did 
not  abrogate  the  Hindu  law  as  to  the  consequences 
of  apostacy,  but  merely  laid  down  for  the  guidance 
of  the  Judge  a  rule  under  which  he  might  refuse  to 
enforce  these  consequences.     Where,  therefore,  in 
a  joint  Hindu  family  consisting  of  a  father  and  one 
son,  the  father  was  converted  to  Muhammadanism 
in  the  year  1845,  the  immediate  effect  of  such  con- 
version was  to  make  the  son  sole  owner  of  the  pro- 
perty which  up  to  that  time  had  belonged  jointly 
to  him  and  his  father.     Held,  also,  that  a  compro- 
mise made  by  a  person  holding  a  Hindu  widow's 
or  Hindu  daughter's  estate  in  the  property  of  her 
deceased  husband  or  father,  is  not  binding  on  the 
reversioners,  even  though  it  has  been  followed  by  a 
decree  of  Court,  nor  is  a  decree  on  an  arbitration 
award,  one  of  the  parties  to  the  submission  having 
been  a  Hindu  widow,  or  daughter  ;  but  the  rever- 
sioners can  only  be   found  by  a  decree  made  after 
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See  Hindu  Law— Adoption— Who  may 

OR  MAY  not  adopt. 

I.  L.  R.  27  Bom.  402. 

See,    also,    the    particui^r    heap    op 
Hindu  Law  which  is  applicable. 

See  Malabar  Law — Custom. 
inheritance  and  succession — 

See  Letters  of  Administration. 

I.  L.  R.  28  Calc.  eoa 


L 


I.  GENERALLY. 
-  Nature  of  custom — Requisites 


of  custom.  A  custom  is  a  rule  which  in  a  particular 
family  or  a  particular  district  has  from  long  usage 
obtained  the  force  of  law.  It  must  be  ancient,  cer- 
tain, and  reasonable,  and  being  in  derogation  of  the 
general  rules  of  law  must  be  construed  strictly. 
Hurpurshad  v.  Sheo  Dyal.  Ram  Sahoy  v. 
Sheo  Dyal.    Balmokund  v.  Sheo  Dyal.    Ram 

Sahoy  V.  Balmokund 

L.  R.  3  I.  A.  259  ;  26  W.  R.  55 

2.  .  Origin  and  force  of  custom- 
ary law.    The  question  of  the  origin  and   binding 
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force  of  customary  law  discussed,  and  the  authoritie 
upon  the  subject  cited  and  commented  upon.     Taea 
Chand  v.  Reeb  Ram     .         .         .3  Mad.  50 

3.  Operation  of  Custom — Custom 

not  judicially  recognized.  Authority  of.  A  custom 
which  has  never  been  judicially  recognized  cannot 
prevail  against  distinct  authority.  Nabasamal  v. 
BalabamaChaklu       .         .         .      1  Mad.  420 

4. Effect      of     custom     when 

proved  to  exist.  Where  a  custom  is  proved  to 
exist,  it  supersedes  the  general  law,  which, 
however,  still  regulates  all  beyond  the  custom. 
Saetaj  Kuari  v.   Deoraj  Kuari 

I.  L.  R.  10  All.  272 
L.  B.  15  I.  A.  51 

5.  Usage  different  from  normal 

law  and  custom — Onus  of  proving  usage.  When 
amongst  Hindus  (and  Jains  are  Hindu  dissenters) 
some  custom  different  from  the  normal  Hindu  law 
and  usage  of  the  country  in  which  the  property  is 
located,  and  the  parties  resident,  is  alleged  to  exist, 
the  burden  of  establishing  its  antiquity  and  invari- 
ability is  placed  on  the  party  averring  it«  existence, 
and  it  should  be  provecV  by  clear  and  unambiguous 
evidence  above  suspicion.  Custom  of  adoption  not 
in  ordinary  way  set  up.  Bhagvandass  Tejmal 
V.  Rajmal  alias  Hiralal  Lachimandas 

10  Bom.  241 


6. 


Evidence  of  custom  varying 


general  law.  Where  it  is  sought  to  establish  the 
existence  of  a  custom,  modifying  or  varying  the 
general  law,  the  kind  of  evidence  that  ought  to  be  re- 
garded is  evidence  showing  that  the  right  claimed  by 
custom  was  more  or  less  contested  and  the  contest 
abandoned  by  some  one  who  if  the  custom  had  not 
existed,  would  have  been  entitled ;  or  evidence 
showing  that  generally  in  the  district  the  custom  was 
followed  to  the  exclusion  of  persons  who,  if  it  had 
not  been  for  the  custom,  would  presumably  have 
enforced  their  right  under  the  general  law.  Rama 
Nand  v.  Surgiani  .        I.  L.  B.  16  All.  221 


7. 


Evidence  of  custom — Judicial 


decision.  Held,  that  amongst  Agarwala  Banias  of 
the  Saraogi  sect  of  the  Jain  religion,  a  widow  has  full 
power  of  alienation  in  respect  of  the  non-ancestral 
property  of  her  deceased  husband  ;  but  that  she  has 
no  such  power  in  respect  of  the  property  which  is 
ancestral.  Held,  also,  that,  where  a  custom  alleged 
to  be  followed  by  any  particular  class  of  people  is  in 
dispute,  judicial  decisions  in  which  such  custom  has 
been  recognized  as  the  custom  of  the  class  in  ques- 
tion are  good  evidence  of  the  existence  of  such 
custom.  Sheo  Singh  Rai  v.  Dakho,  6  N.  W.  382  : 
I.  L.  R.  1  All.  688,  referred  to.  Chotay  LaU  v. 
Chunnoo  Loll,  I.  L.  R.  4  Cole.  744,  explained, 
Hoolas  Rae  v.  Bhowani,  unreported,  referred  to  in  6 
N.  W.  396,  and  Behari  Lai  v.  Sookhasi  Lai,  unre- 
ported, referred  in  6  N.  W.  398,  commented  upon. 
Shimbhu  Nath  v.  Gayan  Chand 

I.  Ii.  B.  16  All.  879 


HINDU  LAW— CUSTOM— con<(i. 


1. 


2.  ADOPTION. 
Custom  not  allowing  adop- 


tion governing  a  family  not  subject  to 
Hindu  law — Construction  of  gift — Burden  of 
proof — Inheritance.  A  family  in  Bengal,  afiEecting 
to  be  Hindu  but  not  Hindu  by  descent  and  origin, 
may  be  governed  by  customs  at  variance  with  Hindu 
law.  A  family  took  its  origin  in  a  tribe  not  Hindu 
and  its  customs  differed  from  Hindu  customs.  The 
question  having  arisen  whether  succession  in  virtue 
of  adoption  was  consistent  with,  or  was  contrary  to, 
the  customs  of  the  family.  Hdd,  first,  that,  with  re  - 
gard  to  the  origin  and  history  of  the  family,  the 
point  for  inquiry  was  not  whether  the  general  B^ndu 
law  was  in  this  case  modified  by  a  family  custom 
forbidding  adoption,  but  was  whether,  with  respect 
to  inheritance,  the  family  was  governed  by  Hindu 
law  or  by  customs  not  allowing  an  adopted  son  to 
inherit ;  secondly,  upon  the  evidence  that  this  family 
had  retained,  and  was  governed  by,  customs  at  vari- 
ance with  Hindu  law,  and  that,  whatever  Hindu  cus  - 
toms  might  have  been  introduced  into  it,  the  custom 
of  succession  upon  adoption  had  not.  Whether,  if 
the  family  had  been  shown  to  be  Hindu  out  and  out , 
save  only  special  customs,  the  evidence  would  have 
been  sufficient  to  prove  a  special  custom  was  not  the 
question.  Held,  also  in  reference  to  the  burden  of 
proof,  that,  in  a  suit  brought  to  maintain  the  plaint- 
iff's title  as  heir  against  a  defendant,  who  relied 
upon  an  adoption  as  defeating  the  title  of  the  plaint- 
iff, the  burden  of  proving  the  adoption  to  be 
permitted  by  the  family  custom  was  upon  those 
who  alleged  it  to  be  so  ;  whereas,  if  the  family  had 
been  generally  governed  by  Hindu  law,  the  onus 
would  have  been  on  those  who  alleged  the  exclusion 
of  the  right  to  adopt.  Rajah  Bishnaih  Singh  v. 
Ram  Churn  Majmoadar,  S.  D.  A.  1850  p.  20  , 
referred  to,  as  showing  that  oven  in  a  Hindu  family 
there  might  be  a  custom  which  barred  inheritance 
by  adoption.  Fanindra  Deb  Raikat  v.  Rajes- 
WAR  Das     .         .         .        I.  L.  B.  11  Calc.  463 

Ii.  B.  12  I.  A.  72 


I 


2. 


Adoption     by     untonsured 


w^idow — Evidence  of  custom — Custom  of  caste — 
Opinion  of  caste  expressed  at  meeting — Validity 
of  adoption.  For  the  purpose  of  proving  that 
by  the  custom  and  in  the  opinion  of  the  Daivadnya 
caste  an  adoption  by  an  untonsured  widow  was 
invalid,  evidence  was  tendered  to  the  following 
effect : — (i)  that  there  had  been  many  instances  of 
adoption  in  the  caste,  and  in  every  such  case  the 
adopting  mother  had  undergone  tonsure,  and  that 
there  had  been  no  instance  the  other  way  ;  (ii)  that 
the  caste  was  divided  in  opinion  as  to  the  validity 
of  the  adoption,  but  that  at  a  meeting  of  the  caste  it 
was  declared  by  a  large  majority  that  the  adoption 
was  invalid.  The  Court  refused  to  allow  such  evi- 
dence to  be  called,  holding  that  it  would  merely 
prove  what  the  Court,  in  the  absence  of  evidenca 
to  the  contrary,  would  assume  to  be  the  case,  viz., 
that  the  widows  of  the  caste  usually  or  invariably 
followed  the  dictates  of  the  Hindu  ceremonial  on 
religious  law,  which  ordains  that  widows  shall    have 
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their  heads,  and  that  it  would  prove  nothing  more  ; 
and  with  regard  to  the  opinion  of  the  caste,  that 
such  opinion,  even  if  expressed  by  a  majority  at 
a  caste  meeting,  as  it  would  not  of  course  be  binding 
upon  the  Court,  ought  not  to  affect  its  judgment. 
Ravji  Vinayakrav  Jagannath  Shankeksett 
V.  Lakshmibai     .         .        I.  Xi.  R.  11  Bom.  381 


a 


Plurality       of      adoption — 


Dancing  girl  caste — Immoral  or  illegal  purpose  of 
adoption.  As  a  matter  of  private  law,  the  class 
of  dancing  women  being  recognized  by  Hindu  law 
as  a  separate  class  having  a  legal  status,  the  usage 
of  that  class  in  the  absence  of  positive  legislation 
to  the  contrary  regulates  rights  of  status  and  of 
inheritance,  adoption,  and  survivorship.  A  dancing 
woman  adopted  two  daughters,  of  whom  the  latter 
was  adopted  in  the  year  1854.  It  was  found  that 
the  custom  obtaining  among  dancing  women  in 
Southern  India  permits  plurality  of  adoptions. 
Held,  on  second  appeal,  that  the  daughter  subse- 
quently adopted  succeeded  to  the  adoptive  mother 
in  preference  to  the  son  of  the  daughter  previously 
adopted.    Muttukannu  v.  Paeamasami 

I.  L.  R.  12  Mad.  214 

4.  Adoption  by  temple  dancing 


Tvoman — Bight  of  adopted  daughter — Right  of 
suit — Adoption  made  with  intention  of  prostituting 
minor — Penal  Code,  s.  373.  Suit  by  the  adopted 
daughter  of  a  temple  dancing  woman,  deceased,  to 
compel  the  trustees  of  the  temple  to  permit  the  per- 
formance of  a  certain  ceremony,  in  view  to  her  enter- 
ing on  the  duties  and  emoluments  attached  to  the 
office  of  her  adoptive  mother.  On  second  appeal, 
the  High  Court  directed  the  return  of  a  finding  on  the 
issue  whether  the  plaintiff's  adoption  was  valid. 
Fresh  evidence  was  taken,  and  the  finding  was  that 
the  adoption  was  made  with  the  intention  that  the 
girl  should  be  prostituted  while  she  was  still  a  minor. 
Held,  that  the  suit  was  not  maintainable  on  the 
ground  that  the  adoption  of  the  plaintiff  was  made 
with  a  criminal  intention.  Kamalakshi  v.  Rama- 
SAMi  Chetti      .  .       I.  Ij.  R.  19  Mad.  127 


5. 


—  Adoption  for  illegal  purpose 


— Devadasi.  The  plaintiff  sued  as  the  adopted 
daughter  of  a  deceased  dancing  woman  to  recover  a 
share  of  the  property  left  by  her.  It  appeared  that 
the  adoption  of  the  plaintiff,  which  took  place  in 
1871,  when  she  was  six  years  old,  was  made  with  the 
intention  of  bringing  her  up  to  practice  prostitution 
even  during  her  minority.  Held,  that  the  adoption 
was  invalid.     Sanjivi  v.  Jalajakshi 

I.  li.  R.  21  Mad.  229 


6.  Adoption    among     Saraogi 

AgarTvallas  of  Barh — Jains,  Customs  of,  and 
law  governing.  Where  a  custom  to  the  effect 
that  the  widow  of  a  sonless  intestate  (amongst  the 
Saraogi  Agarwallas  of  Barh)  takes  an  absolute  inter- 
est in  his  property  is  set  up,  it  must  be  shown  by  the 
clearest  and  unvariable  evidence  that  that  particular 
custom  applied  to  the  particular  place  where  the 
parties  residea.     Held,  in  this  case,  that  no  such 
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custom  had  been  proved  to  be  prevalent  amongst  the 
Jain  Agarwallas  of  the  province  of  Bengal.  Unless 
a  custom  be  proved  to  the  contrary,  Jains  are  gov- 
erned by  the  Hindu  law  of  inheritance,  and  ordinari- 
ly the  Mitakshara  school  of  law  would  be  applicable 
to  them.  Bhagvandas  Tejmal  v.  Bajmal  tdisi^-Hira 
Lai  Luchmidas,  10  Bom.  H.  C.  B.  241  ;  Mahaheer 
Pershad  v.  Kundan  Koer,  8  W.  B.  116,  followed. 
Sheo  Singh  Bai  v.  Dakho,  6  N.  W.  P.  382,  dis- 
tinguished.    Mandit  Koer  v.  Phool  Chand  Lal 

2  C.  W.  N.  154 


7. 


Adoption      by     widow    or 


Oswal  Jain  sect  without  authority  of  hus- 
band— Customs  regulating  personal  rights  and 
status  of  family — Effect  of  conversion  from  one 
sect  of  Hinduism  to  another.  The  adoption  of  the 
tenets  of  another  sect  of  Hinduism  will  not  neces- 
sarily affect  the  laws  and  customs  by  which  the  per- 
sonal rights  and  status  of  the  family  were  originally 
governed  ;  therefore,  in  the  absence  of  evidence  to 
the  contrary,  the  custom  which  enables  a  Jain  widow 
of  the  Oswal  caste  to  adopt  a  son  without  the  express 
or  implied  authority  of  her  husband  will  not  be 
affected  by  the  conversion  of  the  family  to  Vaishna- 
vism.  Padmakumari  Dehi  Chowdhrani  v.  Court 
of  Wards,  I.  L.  B.  8  Calc.  302  :  L.  B.  8  I.  A.  229, 
distinguished.  Bhoobun  Moyee  Dehia  v.  Bam-^ 
kishore  Acharjee,  3  W.  B.  P.  C.  15  :  10  Moo.  I. 
A.  279,  and  Puddo  Kumaree  Debee  v.  Ju^gui 
Kishore  Acharjee,  I.  L.  B.  5  Calc.  615,  referred  to. 
Manik  Chand  Golecha  v.  Jagat  Settani  Pran 
KuMARi  BiBi       .         .        I.  L.  R.  17  Calc.  518 

8.  Adoption,  Caste  custom  pro- 
hibiting— Kadwa  Kunbi  caste  at  Ahmedabad — 
Conscience  of  the  members  of  the  caste — Nature  of 
proof  required — Uniform  and  persistent  usage 
moulding  the  life  of  the  caste.  A  caste  custom  pro- 
hibiting widows  from  adopting  is  one  which,  before 
the  Court  can  give  judicial  effect  to  it,  ought  to  be 
established  by  very  clear  proof  that  the  conscience  of 
the  members  of  the  caste  had  come  to  regard  it  as 
forbidden.  A  caste  custom  having  been  set  up  in 
the  Kadwa  Kunbi  caste  at  Ahmedabad  prohibiting 
widows  from  adopting,  a  large  number  of  witnesses 
were  examined  with  respect  to  the  custom.  Their 
evidence  showed  that  it  had  not  been  the  practice 
in  the  caste  for  widows  to  adopt ;  but  it  also  showed 
that  there  had  been  no  caste  resolution  forbidding 
such  adoption.  On  the  other  hand,  it  was  estab- 
hshed  that  there  had  been,  as  a  matter  of  fact,  two 
previous  adoptions  by  widows  which  were  not 
actually  impugned,  and  that  the  adoption  in  dispute 
had  been  attested  by  a  large  number  of  patels  in  the 
caste.  Held,  that  the  evidence,  as  a  whole,  led 
to  the  conclusion  that  **  a  uniform  and  persistent 
usage  had  not  moulded  the  life  of  the  caste.'" 
Patel  Vandravan  Jekisan  v.  Patel  Manilal 
CmiNniAL     .         .         .      I.  L.  R.  16  Bom.  4.70 


9. 


Pow^er  of  sonless  widow  to 


adopt  a  son  w^ithout  permission  of  husband 
— Jains — Saraogis.     Judicial  decisions  recognizing 
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•the  existence  of  a  disputed  custom  amongst  the  Jains 
of  one  place  are  very  relevant  as  evidence  of  the 
existence  of  the  same  custom  amongst  the  Jains  o  f 
another  place,  unless  it  is  shown  that  the  customs 
are  different ;  and  oral  evidence  of  the  same  kind  is 
equally  admissible.  There  is  nothing  to  limit  the 
scope  of  the  enquiry  to  the  particular  locality  in 
which  the  persons  setting  up  the  custom  reside. 
Upon  the  evidence  in  the  case,  consisting  partly  of 
judicial  decisions  and  partly  of  oral  testimonv  : 
Hdd,  that  the  custom  that  a  sonless  Jain  widow  was 
competent  to  adopt  a  son  to  her  husband  without  his 
permission  or  the  consent  of  the  kinsmen  was  suffi- 
ciently established  and  that  in  this  respect  there  was 
no  material  difference  in  the  custom  of  the  Agar- 
walla,  Choreewal,  Khondwal,  and  Oswal  sects  of  the 
Jains  ;  and  that  there  was  nothing  to  differentiate 
the  Jains  at  Arrah  from  the  Jains  elsewhere.  HeLd, 
also,  that  the  terms  Jain  and  Saraogi  are  synony- 
mous.    Habnabh  Pershad  v.  Mandil  Dass 

I.  L.  R.  27  Calc.  379 


3.  AFFILIATION  OF  SON  (ILLATAM). 
1.  Status    of    aflS-liated    son 


lUatam  or  affHiation  of  a  son — Districts  of  Bdlary 
and  Kurrtool.  The  custom  of  illatam  (affiliation 
of  a  son-in-law)  obtains  among  the  Mototi  Kapu  or 
Keddi  caste  in  the  districts  of  Bellary  and  Kurnool. 
He  who  has  at  the  time  no  son,  although  he  may 
have  more  than  one  daughter,  and  whether  or  not  he 
is  hopeless  of  having ^male  issue,  may  exercise  the 
right  of  taking  an  illatam  son-in-law.  For  the  pur- 
poses of  succession,  the  illatam  son-in-law  stands  ■  in 
the  place  of  a  son,  and  in  competition  with  natural - 
born  sons  takes  an  equal  share.  Queers  :  (i)  Whe- 
ther a  father  Avith  a  son  living  is  entitled  to  exercise 
the  right,  (ii)  If  the  father  is  dead,  whether  the 
power  may  be  exercised  by  a  surviving  paternal 
grandfather  ;  and  (iii)  whether  the  affiliation  is  effect- 
ed by  the  introduction  in  the  family  or  requires 
for  its  completion  marriage  mth  a  daughter,  (iv) 
Whether  the  affiliation  is  analogous  to  Hindu  adop  - 
tion,  except  in  so  far  that  the  illatam  is  regarded  as 
member  of  the  family  into  which  he  is  admitted, 
(v)  Whether  the  illatam  can  demand  partition. 
Hanumantamma  v.  Rami  Reddi 

I.  L.  R.  4  Mad.  272 

2.  Rights  of  succession  in  his 

natural  family.  Under  the  custom  of  illatam 
(affiliation  of  a  son-in-law)  which  obtains  amongst 
the  Reddis  or  Pedda  Kapu  caste  of  Vellore,  the 
illatam  son-in-law  does  not  thereby  lose  his  rights 
of  succession  to  the  estate  of  his  natural  father's 
divided  brother.  Balarami  Reddi  v.  Peba 
I^EDDi        .         .         .         I.  L.  R.  6  Mad.  267 

.  8'   — — Illatam       adoption— /wAe^.. 

tfawce.  There  is  no  evidence  that  the  custom  of 
illatam  adoption  exists  among  the  Kondarazu  caste 
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of  the  Vizagapatam   district.      Narasimha   Razit 
t;.  Veebabhadka  Razu    .    I.  L.  R.  17  Mad.  287 

4.  APPOINTMENT  OF  DAUGHTER. 

~  -       Power    to  appoint    daughter— 

Onus  of  proof  Delegation  of  power.  Ae  cus- 
tom of  Hmdu  law  under  which  a  father,  in  default 
of  male  issue,  might  appoint  a  daughter  to  be  as  a 
son,  or  appoint  her  to  raise  a  son  for  him,  if  not  obso- 
lete,  as  appears  to  be  the  opinion  of  the  text- writers 
is  one  which  in  modern  times  does  not  seem  to  have 
been  brought  under  the  consideration  of  the  Courts 
of  justice  m  India.  Assuming  the  custom  to  exist, 
masmuch  as  it  breaks  m  upon  the  general  rules  of 
succession,  whoever  claims  by  virtue  of  it  to  succeed 
as  heu-  must  bring  himself  clearly  within  it.  There 
seems  to  be  no  sufficient  authority  for  holding  that  a 
W^""*?  delegate  the  power  to  appoint.  Jibnath 
biNQH  V.  CouBT  OF  Wabds      .      15  B  L  R    190 

.         23W.R.409:L.R.2i.A.163 

Affirming  case  m  High   Court. 

5  B.  L.  R.  442  :  14  W.  R.  117 

6.  ASSAM,  LAW  IN. 

— Similarity    to     Bengal     law— 

Absence  of  proof  of  custom.     In  the  absence  of  any 
proof  or  custom  to  the  contrary,  the  Hindu  law  in 
Assam  is  similar   to    that    prevalent   in    Beneal 
Deepo  Dabea  v.   Gobindo   Deb  ^ 

11  B.  L.  R.  131  note 
16  W.  R.  42 


1 


6.  CASTE. 


1. 


,       -TT-r  Expulsion  of  member  of  caste 

under  mistake  of  fact  and  without  notice. 
In  a  smt  relating  to  the  management  of 
the  common  property  of  the  members  of  a  Hindu 
caste,  the  plaintiflF's  right  to  sue  was  denied  on  the 
ground  that,  having  violated  the  rules  of  the  caste, 
he  had  been  expelled  from  it.  Held,  (i)  that  it  was 
open  to  the  Court  to  determine  whether  or  not  the 
alleged  expidsion  from  caste  was  valid  ;  (ii)  that  if 
the  plaintiff  had  not  in  fact  violated  the  rules  of  the 
caste,  but  was  expelled  under  the  bond  fide  but 
mistaken  behef  that  he  had  committed  a  caste 
offence  the  expulsion  was  illegal  and  could  not 
affect  his  nghts.  Per  Kebnan,  J.~A  custom  or 
usage  of  a  caste  to  expel  a  member  in  his  absence 
without  notice  given  or  opportunity  of  explanation 
offered  is  not  a  valid  custom.  Kbishnasami  Cheti 
V.  ViBASAMi  Chetti  .  I.  L.  R.  10  Mad.  133 
2. Power  of  the  head  of  a  caste 

^?/^-^?®?®°*  °/  ^^^*®  customs— Jwrndtcfion 
of  Ctvil  Court.  In  a  matter  relating  to  caste  cus- 
toms over  which  the  ecclesiastical  chief  has  juris- 
diction,  and  exercises  his  jurisdiction  with  due  care 
and  in  conformity  to  the  usage  of  caste,  the  Civil 
Courta  cannot  interfere.     A  guru  as  head  of  a  caste 
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has  jurisdiction  to  deal  with  all  matters  relating  to 
the  autonomy  of  caste  according  to  recognized  caste 
customs.  The  Queen  v.  Sankara,  I.  L.  B.  6  Mad. 
381,  and  Murari  v.  Suha,  I.  L.  R.  6  Bom.  725, 
cited  and  followed.  Ganapati  Bhatta  v.  Bharati 
SwAMi   .         .         .         .    I.  L.  R.  17  Mad.  222 

7.  DISHERISON. 

Disherison  in  favour  of  son- 
in-law — Beddi  caste — Illegal  custom.  The  custom 
of  the  Reddi  caste,  according  to  which  a  father-in- 
law  may  disinherit  his  heir  in  favour  of  a  son-in- 
law,  is  bad.  Tayumana  Reddi  v.  Perfmal 
Chetti 1  Mad.  51 


8.  ENDOWMENTS. 


1. 


Principle    to     be    observed 

in  dealing  -with  Hindu  endowments — 
Evidence  of  cuMom.  The  important  principle  to  be 
observed  by  the  Courts  in  dealing  with  the  constitu- 
tion and  rules  or  religious  brotherhoods  attached  to 
Hindu  temples  is  to  ascertain,  if  possible,  the  special 
laws  and  usages  governing  the  particular  community 
whose  affairs  have  become  the  subject  of  litigation 
and  to  be  guided  by  them.  The  custom  and  practice 
in  such  matters  is  to  be  proved  by  testimony.  A 
zamindar  claiming  a  customary  right  to  grant  con- 
firmation of  the  election  of  a  mohunt  must  prove  the 
custom  ;  an  acknowledgment,  taken  in  troubled 
times  from  the  guardian  of  an  infant  mohunt,  of  a 
zamindar' s  customary  right  to  control  and  remove 
the  mohunt,  is  entitled  to  little,  if  any,  weight  as 
evidence  of  the  custom.  Muttu  Ramalinga  Settt- 
PATi  V.     Peeianayagum   Pillai 

Ii.  R.  1 1.  A.  209 

2. Dancing  girls  attached  to  a 

temple  inheritance — Temple  endowment — Suc- 
cession to  the  office  of  a  dancing  girl  connected  with 
such  temple — Public  policy — Bight  of  suit.  The 
existence  in  India  of  dancing-girls  in  connec- 
tion with  Hindu  temples  is  according  to  the  ancient 
established  usage,  and  the  Court  would  not  be  justi- 
fied in  refusing  to  recognize  existing  endowments  in 
connection  with  such  an  institution.  Accordingly, 
where  the  plaintiff  sued,  as  the  adopted  daughter  of 
a  dancing  girl  attached  to  a  temple,  to  redeem  and 
have  her  right  to  manage  the  inam  lands  assigned  as 
the  remuneration  for  the  temple  office  recognized, 
but  her  claim  was  rejected  on  the  ground  that  the 
adoption  could  not  be  recognized  by  the  Civil  Court : 
— Held,  that  the  plaintiff's  suit  should  be  allowed. 
The  lands  in  question  were  not  claimed  as  being  the 
property  of  the  last  incumbent,  but  as  a  part  of  the 
endowment  of  the  temple  of  which  she  had  been  the 
manager.  The  alleged  adoption  only  had  effect  as 
nominating  the  plaintiff  to  be  successor  in  the 
management,  and  if  it  was  the  custom  of  the  temple 
that  the  actual  incumbent  of  the  office  of  dancing 
^irl  in  the  temple  should   nominate  her  successor, 
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the  Courts  of  law  could  not  refuse  to  recognize  it, 
such  custom  being  recognized  in  the  country. 
Taka  Naikin  v.  Nana  Lakshman 

I.  Ij.  B.  14  Bom.  90 


1. 


9.  FAMILY,  MANAGEMENT  OF. 

Bight  to    manage    family — 


Family  compact,  power  of  revocation  of — Aliya- 
santana  law — Yajaman.  The  question  whether, 
according  to  the  Aliyasantana  usage  obtaining  in 
South  Canara,  the  senior  member,  male  or  female,  or 
only  the  senior  female,  is  the  de  jure  yajaman 
(manager)  of  the  family,  is  not  concluded  by  author- 
ity and  cannot  be  determined  without  evidence  of 
usage.  By  a  family  compact  (between  all  the 
members  of  an  Aliyasantana  family)  in  settlement  of 
disputes  in  the  family,  it  was  agreed  that  the  senior 
male  for  his  Mfe  should  enjoy  the  possession  of  the 
family  land  and  protect  the  females.  Held,  that  the 
senior  female,  assuming  that  she  was  de  jure  yaja- 
man, could  not  arbitrarily  revoke  this  arrangement. 
Devu  v.  Deyi  .         .     I.  L.  B.  8  Mad.  353 

-  Aliyasantana  law — Yajaman 
the  senior  member  of  the  family 


2.    

— The  rights 


of 


being  a  female.  The  senior  member  of  an  Aliyasan- 
tana family,  if  a  female,  is  prima  facie  entitled  to 
the  yajamanship  ;  and,  in  the  absence  of  a  special 
family  custom  or  a  binding  family  arrangement  to 
the  contrary,  the  management  of  the  family  affairs 
by  another  member  is  to  be  presumed  to  be  by  the 
sufferance  of  the  yajaman  for  the  time  being. 
Mahalinga   v.   Mariyammah 

I.  L.  B.  12  Mad.  462 


10.  IMMORAL  CUSTOMS. 
Usages      among 


dancing 
girls  (naikins) — Usage  as  a  source  of  law — 
Functions  of  Courts  of  law  and  of  the  Legislature  in 
giving  effect  to  usage — Judicial  decisions  giving  effecl 
to  v^age.  Although  the  Courts  in  India  are  bound 
by  charter  to  recognize  the  "  usages  of  the  Gen- 
tus,"  they  are  not  limited  to  the  sole  sense  of  the 
word  ' '  usage  ' '  which  shuts  out  all  amelioration. 
The  practices  of  an  abandoned  class  are,  no 
doubt,  a  usage  in  the  sense  of  a  tolerably 
uniform  series  of  acts,  but  they  do  not  therefore 
spring  from  a  consciousness  of  compulsion,  but 
rather  from  mere  habit,  imitation,  and  ignorance. 
Such  usage  is  not  a  law,  for  over  it  presides 
the  higher  usage  of  the  community  at  large  from 
whose  approval  it  must  have  derived  any  con- 
ceivable original  validity,  and  in  opposition  to  which 
it  cannot  subsist ;  and  as  the  community  comes  to 
recognize  certain  principles  as  essential  to  the  com- 
mon weffare,  it  will  no  longer  lend  its  sanction  to 
sectional  practices  at  variance  with  the  principles 
thus  recognized.  It  is  only  according  to  the  stand- 
ards of  the  Hindu  law  that  a  usage  has  coercive 
force  amongst  Hindus ;  and  what  the  Hindu  law  is. 
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must,  for  the  purposes  of  secular  justice,  depend 
on  the  general  sense  of  the  Hindu  community.  Al- 
though at  one  time  in  India  the  existence  of  com- 
panies of  temple  women  may  have  been  thought 
not  so  repugnant  to  the  essential  principles  of  the 
Vedic  Code  as  to  prevent  their  recognition  as  a 
source  of  law  for  themselves,  it  is  not  so  at  pre- 
sent. The  popular  sentiment  would  now  no  longer 
give  validity  to  a  usage  of  adoption  among  prosti- 
tutes, which  devotes  children,  while  still  infants,  to 
a  life  of  infamy.  The  whole  constitution  of  the 
class  of  courtesans  woiild,  it  is  certain,  be  now  re- 
garded by  the  great  mass  of  the  Hindu  community 
as  essentially  vicious.  The  laws  or  rules  by  which 
such  an  association  endeavours  to  make  itself  and 
its  mischievous  influence  perpetual  would  be  deemed 
directly  opposed  to  "  the  laws  of  God,"  and  the 
usage  itself,  therefore,  not  as  valid  and  coercive  like 
a  law,  but  as  essentially  invalid  on  account  of  its 
contradiction  of  the  law.  A  contrary  opinion,  if 
shown  to  have  been  held  and  acted  on  in  a  time  gone 
by,  could  unhesitatingly  be  referred  to  error,  and  a 
practice  founded  on  error  and  misconception  does 
not  by  repetition  become  a  customary  law.  A 
custom,  in  order  not  to  constitute  it  such,  but  to 
give  it  coercive  effect  in  particular  instances,  needs 
the  sanction  of  the  sovereign  power  waiting  on  the 
judgment  of  a  Court.  It  is  the  function  of  a  Judge, 
as  a  witness  and  as  an  expositor,  to  give  a  clear 
definition  of  the  custom,  usage,  or  rule  as  to  which 
the  opinion  of  the  community  has  arrived  at  the 
requisite  degree  of  maturity.  It  is  the  function 
of  the  State  to  enforce  it  when  it  is  ascertained 
and  pronounced  upon  by  the  Courts  of  law. 
Judicial  decisions  by  which  customs  in  India 
have  been  recognized  are  not  to  be  regarded 
in  precisely  the  same  way  as  judicial  decisions 
with  reference  to  customs  in  England.  In  Eng- 
land what  the  Courts  have  definitely  propounded 
becomes  by  that  very  process  a  part  of  the  common 
law,  that  is,  of  the  law  deriving  its  force  from  the 
custom  of  the  realm  or  of  the  whole  community. 
But  in  India  it  is  usage,  as  such,  to  which  the  Courts 
are  commanded  to  give  effect.  A  custom,  how- 
ever, may  be  adopted  and  abandoned,  and  its  re- 
cognition at  a  particular  stage,  by  the  Courts,  as 
a  usage  cannot  prevent  this  action  of  the  class  or 
community.  If  the  usage  is  variable  at  the  will  of 
the  community,  it  must  be  enforced  in  its  slowly 
changing  phases,  or  else  the  behest  of  the  sovereign 
^ill  eventually  be  defeated.  As  the  mind  of  the 
community  becomes  enlightened,  its  legal  convic- 
tions will  change,  and  this  will  constitute  a  change 
in  its  common  law,  as  that  law  must  from  time  to 
time  be  recognized  and  recorded  in  the  Courts. 
Mathuba  Naiein  v.  Estj  Najkin 

I.  Ii.  R.  4  Bom.  545 

2.  Immoral   custom, 

suit  to  declare  existence  of — Public  policy,  custom 
contrary  to.  In  a  suit  by  the  dancing  girls  of  a 
temple  claiming  to  have  by  custom  a  veto  upon  the 
introduction  of  any  new  dancing  girls  into  the  ser- 
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vice  of  that  temple,  and  praying  for  an  inquiry  as 
to  whether  the  dharmakarta  of  the  temple  was  a  fit 
and  proper  person  to  hold  that  office  ; — Held,  dis- 
missing the  appeal,  that,  assuming  that  plaintiffs 
established  that  by  the  custom  of  the  pagoda  they 
had  the  rights  they  claimed,  and  that  the  custom  in 
some  respects  fulfilled  the  requisites  of  a  valid 
custom,  the  Court  could  not  shut  its  eyes  to  the  fact 
that  by  making  the  declaration  prayed  for  it  would 
be  recognizing  an  immoral  custom,  viz.,  for  an  asso- 
ciation of  women  to  enjoy  a  monopoly  of  the  gains 
of  prostitution, — a  right  which  no  Court  could 
countenance.     Chinna  Ummayi  v.  Tegakai  Chetti 

I.  L.  R.  1  Mad.  168 

3.  Immoral    custom, 

suit  to  declare  existence  of — Hereditary  office  with 
endovmients  or  emoluments  attached,  suit  to  estab- 
lish right  to.  The  suit  was  brought  by  a  dancing 
girl  to  establish  her  right  to  the  mii'asi  of  dancing 
girls  in  a  certain  pagoda  and  to  be  put  in  possession 
of  the  said  mirasi  with  the  honours  and  perquisites 
attached  thereto  as  set  forth  in  schedules  to  the 
plaint  annexed.  The  defendants  denied  the  claim. 
The  District  Munsif,  finding  that  the  claim  had  been 
established,  decreed  for  plaintiff,  but,  on  appeal  by 
the  first  defendant,  the  District  Judge  dismissed  the 
suit  on  the  authority  of  Chinna  Ummayi  v.  Tegarai 
Chetti,  I.  L.  R.  1  Mad.  168.  On  second  appeal : — 
Hdd,  that  the  present  case  was  distinguishable  from 
that  of  Chinna  Ummayi  v.  Tegarai  Chetti,  in  that 
there  was  no  allegation  in  that  case  of  any  endow- 
ments attached  to  the  office.  That  in  this  case  the 
question  of  the  existence  of  a  hereditary  office  with 
endowments  or  emoluments  attached  to  it  ought  to 
be  inquired  into,  as  that  would  materially  affect  the 
question  of  whether  plaintiff  had  sustained  injury 
by  the  interference  of  the  first  defendant.  Kama- 
lam  V.  Sadaoopa  Sami     .      I.  Ii.  R.  1  Mad.  856 


Marriage  by  permission  of 

without      divorce — Natra   marriage — 
A  custom    which   authorizes   a 


caste 

Immoral  custom. 
woman  to  contract  a  natra  marriage  without  a 
divorce,  on  payment  of  a  certain  sum  to  the  caste  to 
which  she  belongs,  is  an  immoral  custom,  and  one 
which  should  not  be  judicially  recognized.  Uji  v. 
Hathi  Lala         ...     7  Bom.  A.  C.  ISa 


5. 


Custom     of     divorce — Caste 


custom.  There  is  nothing  immoral  in  a  caste  custom 
by  which  divorce  and  re-marriage  are  permissible  on 
mutual  agreement,  on  one  party  paying  to  the  other 
the  expenses  of  the  latter's  original  marriage  (jxiri- 
sam).     Sankaralenoam  Chetti  v.  Subban  Chktti 

I.  Ii.  R.  17  Mad.  47& 

6.  Custom  recognizing  heir- 
ship in  illegitimate  son — >o?i  by  adulterous 
intercourse.  A  custom  recognizing  a  right  of  heir- 
ship in  an  illegitimate  son  by  an  adulterous  inter- 
course would  be  bad.  Narayan  Bharthi  v. 
Laving  Bhabthi     .        .    I.  L.  R.  2  Bom.  140 
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11.  IMPARTIBILITY. 

Impartible       estate —  Parti- 


1.  ^ 

lion,  right  to.  A  custom  of  impartibility  must  be 
strictly  proved  in  order  to  control  the  operation  of 
the  ordinary  Hindu  law  of  succession.  The  fact 
that  an  estate  has  not  been  partitioned  for  six  or 
seven  generations  does  not  deprive  the  members  of 
the  family  to  which  it  jointly  belongs  of  their  right 
to  partition.     Dfrryao  Singh  v.  Dari  Singh 

13  B.  li.  K.  165  :  16  W.  R.  142 
Ii.  R.  1 1.  A.  1 


2. 


Custom      as 


to 


collateral  succession.  That  an  estate  is  impartible 
does  not  imply  that  it  is  separate  and  so  to  be  gov- 
erned by  the  law  applicable  to  separate  succession. 
Whether  the  general  status  of  a  Hindu  family  be 
joint  or  divided,  property  which  is  joint  will  follow 
one,  and  property  which  is  separate  will  follow 
another,  course  of  succession.  Since  in  documents 
between  Hindus  and  in  the  Mitakshara  itself  it  is 
not  unusual  to  find  the  leading  members  of  a  class 
alone  mentioned  when  it  is  intended  to  comprehend 
the  whole  class,  a  written  statement  of  a  family 
custom,  whereby  an  impartible  estate  passes,  in 
the  event  of  the  holder  dying  without  issue,  to  his 
younger  brother  or  his  eldest  son,  need  not  be  con- 
strued as  hmiting  the  collateral  succession  to  the  two 
cases  named,  but  as  providing  generally  that  on 
failure  of  the  direct  male  line  the  nearest  male  heir 
in  the  collateral  line  shall  succeed.  CmNTAMiJBr 
Sing  v.  Nowltjkho  Konwari 

I.  L.  R.  1  Calc.  153  :  24  W.  R.  255 
L.  R.  2  I.  A.  263 

Reversing  the  decision  of  the  High  Court  in 
Natukhee  Koeri  t'.  Chowdhry  Chintamun 
Singh 20  W.  R.  247 


3.   - 


Mitakshara   law, 


cistom  inconsistent  with.  B  8,  the  father  of  the 
plaintiff,  who  was  in  possession  of  an  estate  in 
Lohardugga,  which  had  been  granted  to  his  ances- 
tor by  the  Raja  of  Chota  Nagpore,  was,  on  the  10th 
December  1857,  after  proceedings  taken  under 
Act  XXV  of  1857,  declared  to  be  a  rebel,  and  it 
was  ordered  that  all  his  property  should  be  forfeited 
to  Government.  On  the  16th  April  1858,  B  S, 
having  been  arrested  was  tried  and  convicted  on  a 
charge  of  rebellion,  and  sentenced  to  death.  The 
sentence  was  carried  out  on  the  21st  i^ril  1858, 
and  an  order  was  made  on  the  same  day  by  the 
Deputy  Commissioner  for  the  confiscation  of  his  pro- 
perty. On  the  1st  April  1872,  a  suit  was  instituted 
by  the  plaintiff,  then  a  minor,  to  recover  possession 
of  the  estate  of  his  father  B  S.  In  his  plaint  he 
alleged  that  the  estate  was  granted  to  the  ancestor 
oi  B  S  for  his  maintenance,  and  was,  by  the  terms 
of  the  grant,  to  devolve,  on  the  death  of  the  original 
grantee,  on  the  nearest  male  heir,  and  so  on  in  perpe- 
tuity ;  and  that  no  holder  had  any  interest  beyond 
his  own  life,  and  had  no  power  of  alienation.  In  his 
written  statement  it  was  alleged  that  the  descent  of 
the  estate  was  governed  by  Mitakshara  law,  modi- 
fied by  the  usage  and   custom  of  the    family,  by 
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which  the  estate  was  impartible  and  descendible, 
according  to  the  law  of  primogeniture,  on  the  male 
heirs  of  the  original  grantee  ;  and  that,  by  the 
Mitakshara  law  so  modified,  the  plaintiff  became 
on  his  birth  co-owner  with  his  father  in  the 
estate,  and  on  his  father's  death  became  entitled  to 
it,  notwithstanding  the  sentence  of  confiscation 
pronounced  againste  B  S.  Held,  on  the  case  made 
by  the  plaint,  that  the  estate  was  not  shown  to  be 
inalienable ;  the  fact  that  the  grant  was  for 
maintenance,  and  to  the  heirs  male  of  the  original 
grantee,  would  not  render  it  so.  Held,  on  the 
case  made  in  the  written  statement,  that  the  Mitak- 
shara law  did  not  apply  to  the  case  ;  that  law  by 
which  each  son  has  by  birth  a  property  in  the 
paternal  or  ancestral  estate  is  inconsistent  with 
the  custom  that  the  estate  was  impartible  and 
descended  to  the  eldest  son.  Kapilnauth  Sahai 
Deo  v.  Government 

13  B.  Ii.  R.  445  :  22  W.  R.  17 


4. 


Presutnption  as  to 


partibility — Burden  of  proof — Deshghat  vatan  held 
by  de^ai.  In  a  suit  for  the  partition  of  part  ol  a 
deshgat  vatan,  brought  by  the  younger  brothers  of 
a  joint  Hindu  family  against  their  eldest  brother 
the  desai,  the  defence  was  that  the  vatan  was  held 
by  him  as  an  impartible  inheritance,  subject  to  a 
right  by  custom  that  a  brother  should  receive  main- 
tenance out  of  the  income  derived  from  it.  Held, 
that  there  was  no  such  general  presumption  in  a 
favour  of  the  impartibility  of  estates  of  this  kind  as 
to  shift  the  burden  of  proof  which  was  upon  the 
desai  to  show  that  the  vatan  had,  contrary  to 
the  general  Hindu  law,  been  inherited  by  him  alone. 
It  was  for  the  desai  to  show  by  evidence  of  the 
nature  of  the  tenure  of  the  vatan  that  it  was  im- 
partible, or  to  show  by  evidence  of  family  custom 
or  of  district,  i.e.,  local  custom,  that  impartibility 
attached  to  it,  such  evidence  being  strong  enough 
to  rebut  the  presumption  of  the  prevalence  of 
the  general  Hindu  law.  Where  the  defendant  in 
a  suit  for  the  partition  of  a  deshgat  vatan 
held  the  hereditary  office  of  desai  and  the 
vatan  was  properly  appertaining  to  the  office, 
the  decree  for  partition  was  accompanied  by  a  de- 
claration that  it  was  made  without  prejudice  to  the 
right  of  the  desai  to  any  income  payable  out  of  it, 
for  the  performance  of  his  duties  to  which  he  might 
be  entitled  under  any  law  in  force.  Adrishappa  v. 
GuRDSHiDAPPA        .         .     I.  L.  R.  4  Bom.  494 

L.  R.  7  I.  A.  162 


6. 


Alienation    not 


for  necessity.  Held,  on  the  evidence  in  the  case,  that 
a  custom  entitling  the  holder  of  an  impartible  raj 
to  make  an  alienation  of  a  portion  of  the  estate  in 
favour  of  his  wife  ' '  in  token  of  love  for  her  ' '  was 
not  established.  Bhawani  Ghulam  v.  Deo  Raj 
KuARi  .         .         .        I.  L.  R.  5  All.  542 


6. 


Law     of    succes- 


sion, mage  modifying.     A  special  usage    modifying 
the  ordinary  law  of  succession  must  be  ancient  and 
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invariable,  and  must  be  established  to  be  so  by 
clear  and  unambiguous  evidence.  Ram^  Lakhshivii 
Ammal  v.  Sivananantha  Pekumal  Sethukayar 

12  B.  L.  R.  396 

17  W.  R.  553 

14  Moo.  I.  A.  570 

Seruma    Umah  v.    Palathan     Vitil    Marya 
CooTHY  Umah        .         .  15  W.  R.  P.  C.  47 

LucHMAN  Lall  V.  MoHUN  Lall  Bhaya  Gayal 

16  W.  R.  179 


7. 


Customary     law 


of  inheritance  of  certain  zamindaris  in  and  about 
Madura — Impartible  raj.  The  principal  issue  on 
this  appeal  was  whether  the  defendant  was  entitled 
by  a  custom  prevailing  in  the  Saptur  zamindari,  and 
in  other  zamindaris  held  by  zamindars  of  the  same 
caste  connection  in  Madura,  and  neighbouring  dis- 
tricts, to  inherit  the  impartible  raj  estate  of  that, 
the  Saptur,  zamindari  in  preference  to  the  plaintiff. 
Both  the  parties  were  sons  of  the  late  zamindar, 
being  half-brothers,  sons  of  their  father  by  different 
mothers.  The  plaintiff  was  the  elder  of  the  two,  but 
the  mother  of  the  younger  had  been  married  by  the 
zamindar  before  his  marriage  with  the  mother  of  the 
elder.  In  virtue  of  his  seniority  the  elder  brother 
claimed.  The  younger  defended  the  suit  on  the 
title  that  his  mother's  marriage  with  the  raja  had 
preceded  the  marriage  of  the  plaintiff's  mother, 
alleging  the  custom  to  prevail  in  the  zamindari  as 
above  stated.  The  Courts  below,  having  considered 
the  evidence,  found  that  the  custom  was  proved  in 
concurrent  judgment.  Held,  that  no  error  having 
been  shown,  and  the  Courts  having  decided  with 
reference  to  what  was  laid  down  in  Ranuilakshmi 
Ammal  v.  Sivarumtha  Perumal  Sefhurayar,  14  Moo. 
I.  A.  570,  as  to  the  requisites  for  the  proof  of 
such  a  custom,  the  findings  below  were  conclusive 
as  to  its  existence.  Sundaralinoasami  Kamaya 
Naik   v.  Ramasami  Kamaya  Naik 

I.  L.  R.  22  Mad.  515 
Ii.  R.  26  I.  A.  55 
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gift  would  have  been  void.  But,  there  being  the 
above  custom,  the  question  was  how  far  the  general 
law  was  superseded,  and  whether  the  right  of  the 
son  to  control  the  father's  act  in  this  respect  was 
beyond  the  custom.  Held,  that  in  regard  to  im- 
partible estate  the  son's  right  at  birth  did  not 
exist  where  there  was  no  right  on  his  part  to 
partition ;  also,  that  inalienability  depended  on 
custom  or  on  the  nature  of  the  tenure.  In  this  case, 
the  evidence  did  not  establish  that  by  custom  the 
estate  was  inalienable.  Sartaj  Kuari  v.  Deoraj 
KuARi  .         .         .        L  L.  R.  10  All.  272 

L.  R.  15  I.  A.  51 


of  impartible  estate  to  alienate.  There  is  no  such 
co-parcenary  in  an  estate  impartible  by  custom  as, 
imder  the  law  of  the  Mitakshara  governing  the  de- 
scent of  ordinary  property,  attaches  to  a  son  on  his 
birth.  The  son's  right  at  birth,  under  the  Mitak- 
shara, is  so  connected  with  the  right  to  share  in  and 
to  obtain  partition  of  the  estate  that  it  does  not 
«xist  independently  of  the  latter  right.  Where  a 
custom  is  proved  to  exist,  it  supersedes  the'general 
law,  which,  however,  still  regulates  all  beyond  the 
custom.  In  regard  to  a  raj  estate  in  Gorakhpur,  by 
custom  impartible  and  descending  by  primogeni- 
ture, the  family  being  in  other  respects  governed 
by  the  Mitakshara  law,  the  present  raja's  alienation 
of  part  of  that  estate  was  alleged  by  his  son  to  be 
invalid  as  against  him.  Htld,  that,  if  there  had  been 
no  custom  of  impartibility,  the  raja's  power  over 
the  estate  would  have  been  restricted  by  the  law 
declared  in  Mitakshara,  Chap.  I,  8.  1,  v.  27,  and  the 


9. 


Impartible 


zamindari — 
A  zamindari  in 


Alienaiion  by  the  owner  by  his  will. 
Madras,  by  custom  descending  to  a  single  heir  by 
primogeniture,  and  impartible,  is  not  inalienable  in 
virtue  only  of  its  impartibility,  in  the  absence  of 
proof  of  a  custom  having  the  force  of  law,  or  of  some 
tenure  attaching  to  the  zamindari,  rendering  it  in- 
alienable.    Sartaj  Ktuiri   v.  Deoraj    Kuari,   L.   R. 
15  I.  A.   51 :  I.  L.  R.   10  All.  272,  a  case  which  is 
applicable  in  Madras,  decides  that  where  there  is  an 
impartible  estate  descending  by  primogeniture  and 
in  other  respects  the  Mitakshara  governs  the  rights 
of  the  parties,  the  eldest  son  does  not  become'a  co- 
sharer  \nth  his  father,  and  decides  that  the  inalien- 
ability of  the  estate  would  depend  upon  custom 
which  must  be  proved,  or  in  some  cases  upon  the 
nature  of  the  tenure  attaching  to    the    zamindari. 
Held,  that  there  was  no  proof  in  this  case  of  a  custom 
which  the  Courts  could  recognize  as  having  the  force 
of  law  not  resting  on  the  Mitakshara,  but  argued  to 
have  been  established  by  a  long  course  of  decision  in 
the  Madras  Courts,  against  the  validity  of  absolute 
alienation  of  an  impartible  zamindari.     Held,  also, 
that  this  was  not  a  case  to  which  should  be  applied 
the   tloctrine  that  where  there  is  a  long  course   of 
decision,  that  course  should  be  supported,  and  the 
law  not  altered.     And  held,  that,  inasmuch  as  here 
there  was  no  co-parcenary  subsisting  between  the 
zamindar   and   any  member  of  his   family  in   the 
estate,  the  zamindar  had  power  to  alienate  it,  and 
that     he     might    exercise    that     power    by    will. 
Vknkata  Surya  Mahipati  Rama  Krishna  Rao  v. 
Court  of  Wards       .        L  L.  R.  22  Mad.  383 

L.  R.  26  I.  A.  83 
3  C.  W.  N.  416 

10.  -  Impartible  estate — Power  of 

sons  to  question  the  acts  of  their  father  ivhen  holder. 
Where  an  estate  is  impartible,  the  sons  of  the 
present  holder  have,  since  the  decision  in  Sartaj 
Kuari  v.  Deoraj  Kuari,  L.  R.  15  I.  A.  51 :  I.  L. 
R.  10  AU.  272,  recently  affirmed  as  to  this  Presi- 
dency in  Venkata  Sun/a  Mahipati  Rama  Krishna 
Rao  V.  CouH  of  Wards,  L.  R.  26 1.  A.  83  :  L.  L.  R. 
22  Mad.  383,  no  Icc'ts  standi  to  question  the  acta 
of  their  father.  Venkata  Narasimha  Naidu  r. 
Bhashyakaelu  Naidu    .  I.  L.  R.  22  Mad.  538 
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probabilities.  In  a  Rajput  family,  of  a  clan  named 
Jadon  Thakur,  long  settled  near  Agra,  holding  an 
ancestral  talukh  of  zamindari  villages,  and  having 
their  principal  dwelling-place  in  one  of  such  villages, 
the  question  arose  whether,  by  a  family  custom, 
their  ancestral  property  descended  as  an  impartible 
estate,  to  be  possessed  by  the  eldest  son  of  the  last 
inheritor,  or  descended  as  an  ordinary  estate,  under 
the  Hindu  law,  to  be  held  jointly  by  the  sons,  each 
having  the  right  to  claim  partition.  The  second  of 
a  joint  family  of  three  sons  now  sued  the  elder,  the 
youngest  being  a  co-defendant,  but  not  taking 
either  side.  The  evidence  established  a  family 
•custom  that  the  ancestral  property  should  descend 
as  an  impartible  estate,  and  should  be  possessed  by 
a  single  heir  at  a  time,  who  should  be  the  eldest  son. 
All  the  lines  of  evidence,  of  differing  degrees  of 
value,  converged  towards  the  same  result,  the  exist- 
ence of  this  custom  of  impartibility,  and  of  primo- 
geniture. Perhaps  no  one  of  these  lines,  taken 
alone,  would  have  been  conclusive  in  favour  of  this 
right  being  established  in  the  eldest  son.  But 
when  the  whole  evidence  was  considered,  the  con- 
verging probabilities  were  conclusive  to  maintain  the 
right  claimed  by  the  eldest  son  to  exclusive  posses- 
sion.   NiTB  Pal  Singh  v.  Jai  Pal  Singh 

I.  L.  R.  10  All.  1 
L.  R.  23  I.  A.  147 

12.  Iluvans  of   Falghat — Custom 

relating  to  partibility  of  property — Tiyans.  In  a 
suit  for  partition  amongst  parties  belonging  to 
the  caste  of  Iluvans  of  Palghat  it  having  been 
contended  that  the  ordinary  Hindu  law  relating 
to  partibility  of  property  had  no  application : — 
Heldf  that  Raman  Menon  v.  Chathunni,  I.  L. 
R.  17  Mad.  184,  relating  to  the  Tiyans,  could  not 
be  taken  to  lay  down  that  the  rule  of  partibility 
does  not  prevail  among  the  Iluvans  of  Palghat,  even 
assuming  that  the  Iluvans  and  the  Tiyans  had  at 
one  time  been  of  one  class.  Upon  the  evidence 
adduced  to  the  effect  that  the  former  class  had  for 
long  been  treating  themselves  as  separate  from  the 
latter  and  that  partition  Avas  enforced  as  a  matter 
of  right  amongst  the  Iluvans,  the  Courts  were  en- 
titled to  find  the  custom  relating  to  partibility 
among  the  Iluvans  proved.     Velu  v.  Chamu 

I.  L.  R.  22  Mad.  297 

13.  —       Impartible    raj — Custom   of 
inalienability f    evidence    of — Right  of   possessor     of 
impartible  estate  to  alienate — Dayadi  pattam.     The 
holder  of  the  impartible  palayam  of  Ammayanaya- 
kanur  transferred  his  estate  to  his  wife  by  a  deed  of 
gift.     The  transferor  had  besides  a  son  numerous 
dayadis,  and  some  of  the  latter  now  sued  for  a  de- 
claration that  the  gift  was  not  binding  on  them. 
The  law  of  succession  admittedly  applicable  to  this    i 
palayam  was  the  rule  of  dayadi  pattam,  according  to    i 
which  the  person  entitled  to  succeed  on  the  death  of    j 
a  palayagar  is  the  senior  in  age  of  his  dayadis,  de-    ' 
scended  from  one  of  three  brothers  who  originally    i 
formed  a  joint  family  together  and  were  the  found- 
ers of  three  lines  in  the  family.    The  person  entitled    | 
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under  this  rule  to  inherit  on  the  death  of  the  trans- 
feror was  one  of  the  plaintiffs  in  the  suit.  It  was 
contended  that  the  palayagar  had  no  proprietary 
right  in  the  estate,  but  held  the  office  of  manager 
merely ;  but  this  contention  was  overruled.  It 
was  further  contended  that  the  estate  admittedly 
impartible  was  by  custom  inalienable  also.  Held, 
on  the  oral  and  other  evidence  adduced  in  the  case, 
and  with  reference  to  admissions  made  by  the  trans- 
feror and  to  his  conduct,  and  on  its  appearing  that 
eight  out  of  the  nine  predecessors  of  the  transferor 
had  left  either  sons  or  mdows,  but  nevertheless  that 
for  three  centuries  there  had  been  no  sale  or  gift, 
that  the  custom  of  inalienability  was  established, 
and  that  the  gift  in  question  was  accordingly 
invalid  as  against  the  plaintiffs.  8artaj  Kuari  v. 
Deoraj  Kuari,  I.  L.  R.  10  All.  272,  dlBcnssed  and 
explained.  Sivasubramania  Naicker  v.  Krishnam- 
MAL      .         .         .         .    I.  Ii.  R.  18  Mad.  287 


14. 


Impartible    raj 

not  necessarily  inalienable — MitaTcshara  law.  If 
amongst  Hindus  governed  by  the  law  of  the  Mitak- 
shara  a  raj  happens  to  be  impartible  and  governed 
by  the  rule  of  primogeniture  it  does  not  therefore 
follow  that  it  is  inalienable.  The  condition  of  in- 
alienablity  depends  upon  special  custom,  or,  in  some 
cases,  upon  the  special  tenure  of  the  raj,  and  must 
be  clearly  proved.  Sartaj  Kuari  v.  Deoraj  Kuari,  I. 
L.  R.  10  All.  272  :  L.  R.  15  I.  A.  51,  referred  to. 
Rup  Singh  v.  Pirbhu  Narain  Singh 

I.  Ii.  R.  20  All.  537 


15. 


Impartible  Raj — 


Custom — Onus  of  proof — Raj  seized  by  Qovern- 
Ynent — Subsequent  re-grant  effp/:ting  division  of  the 
estates — Grant  to  heir  of  former  holder — Custom  of 
exclusion  of  females.  The  East  India  Company 
seized  an  impartible  Raj  the  holder  of  which  had 
been  driven  out  of  the  country  for  acts  of  rebellion, 
and  placed  it  under  the  management  of  their  offi- 
cers. Subsequently  they  effected  a  division  of  the 
Raj  estate,  re-instating  in  one  portion  of  it  the  heir 
of  the  former  holder,  and  granting  the  other  portion 
to  members  of  another  branch  of  the  same  family. 
Held,  that  the  re-instatement  must,  under  the  cir- 
cumstances, be  treated  as  proceeding  from  the 
grace  and  favour  of  the  Government  in  the  exercise 
of  their  sovereign  authority,  and  the  portion  re- 
stored became  thenceforth  the  separate  self-acquired 
property  of  the  heir,  though  with  all  the  incidents 
of  the  family  tenure  of  the  old  estate  as  an  imparti- 
ble Raj.  Beer  Pertah  Sahee  v.  Rajeiuler  Pertab 
Sahee,  {1867)  Moo.  I.  A.  1,  followed.  There  is 
no  inconsistency  between  a  custom  of  impartibility 
and  the  right  of  females  to  inherit ;  and  the  general 
law  must  prevail,  unless  it  is  proved  that  the  custom 
extends  to  the  exclusion  of  females.  The  onus  of 
proving  that  they  are  excluded  lies  on  the  party 
allednff  it.  Ram  Nundun  Stnoh  v.  Jankt  Kokr 
n902)  .     I.  L.  R.  29  Gale  828  : 

^        '  B.C.  7  C.  W.  N.  57 ; 

L.R.29I.  A.  178 

7n  2 


(     4801     ) 


DIGEST  OF  CASES. 


{     4802     ) 


HINDU  LAW— CUSTOM— cowfc?. 

11.  IMPARTIBILITY— cowc^. 

16. ImpariibU  raj — 

Family  custom — Separate    acquisitions  of  holder     of 
impartible    raj — Presumption.     One     Raja    Fateh 
Sahi  was  the  owner  of  a  "  raj-riasat,"  to  Mhich   by 
family  custom  the  mcidents  of  primogeniture   and 
impartibility  applied,  the  younger  sons    receiving 
portions  of  the  estate  by  way  of  ' '  babiiai  ' '  allow- 
ance.    The  bulk  of  the  property  of  the  riasat  was 
situate  in  the  district  of  Saran,  but  there  was  also  a 
not  inconsiderable  portion  in  the  district  of  Gorakh- 
pur.     After  the  battle  of  Buxar,  in  1764,  the  pro- 
perty in  Saran  was  confiscated  by  the  British  Gov- 
ernment ;  but  the  Gorakhpur  property  was  then  in 
territory  belonging  to  the  Nawab  Wazir  of  Oudh, 
which  was  not  ceded  to  the  British  Government, 
until  1801.     Held,  that  the  application  of  the  cus- 
toms of  primogeniture  and   impartibility    to    the 
Gorakhpiu"  property  was  unaffected  by  the  confisca- 
tion of  the  property  in  Saran,  and  sernble  that,  even 
if  (which,  however,  was  found  not  to  have  been  the 
case)  the  Gorakhpiu-  propertj-  had  been  altogether 
acquired  after  confiscation  of  the  property  in  Saran, 
these  customs,  being  part  of  the  personal  la^^•    of 
the  family,  would  still  govern  such  after  acquired 
property.     It  is  of  the  essence  of  family  usages  that 
they  should  be  certain  invariable  and  continuous, 
and  well  established  discontinuance  must  be  held  to 
destroy  them.     Where,  however,  such  a  custom  has 
been  proved  the  onus  is  upon  the  party,  who  alleges 
the  discontinuance  thereof,  to  prove  that  fact.     Raj 
Kishan  Singh  v.  Ramjoy  Surma  Mazoomdar,  I.  L. 
R.  1  Calc.    186,  and  Soorendro  Nath  Roy  v.  Musam- 
mat  Heeramonee  Burmoneah,  12  Moo.  I.  A.  81,  re- 
ferred to.     But  such  a  discontinuance  was  held  not 
to  be  established  by  one  instance  in  which  a  female 
having  no  title  had  usurped  possession  of  the  family 
property  and  had  then  gone  through  the  form  of 
maKiug,  by  way  of  a  compromise,  a  gift  of  it  to  the 
rightful  heir,  there  being  otherwise  clear  and  con- 
sistent evidence  of  the  existence  of  the  custom.     A 
compromise  between  members  of  a  Hindu   family 
whereby  "  babuai  "  allowance  is  fixed  and  a  dispute 
with  regard  to  the  family  property  is  terminated  v\ill, 
if  just  and  legal,  be  binding  on  the  minor  children 
of   the  parties  thereto.     Pitam   Singh   v.     Ujagar 
Singh,  I.  L.  R.  1  All.  651,  and  Chanvirapa  v.  Dana- 
m,    I.    L.  R.    19  Bom.  593,    referred  to.     If  the 
owner  of  an  estate,  the  devolution  of  which  is   gov- 
erned by  family  custom,  acquires  separate  property, 
but  doe^  not  in  his  lifetime  alienate  the  property 
so  acquired,  or  dispose  of  it  by  his  will,  or  leave  be- 
hind him  some  indication  of  a  contrary  intention,  the 
reasonable  presumption  is  that  he  intended  to  in- 
corporate it  with  the  family   estate.     Lakshmipali 
v.  Kandasami,  I.  L.  R.  IH  Mad.  54,  and  Ram^sami 
Kamaya  Naik  v.  Sundara  Lingasami  Kamaya  Nail; 
I.  L.  R.  17  Mad.  422,  referred  to.    Sakabjit  Partap 
Bahadur     Saht   v.    Indrajit   Partai'   Bahadur 
Sahi  (1905)       .         .  I.  L.  K.  27  All.  203 
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Where  ancestral  property  has  apparently  descend- 
ed in  the  ordinary  vray  of  Hindu  pro  pert  j%  first  to 
the  son  and  thence  to  the  mother,  it  lies  on  those 
who  sa}'  it  is  confined  to  the  direct  descendants  of 
the  original  donee  to  prove  their  case  and  show  by 
some  custom  that  that  was  the  proper  construction 
of  the  grant.     Mahendra  Singh  v.  Jokha  Singh 

19  W.  K.  P.  C.  211 

2.  Onus    ftrobandi — 

Customs  *xirying  ordinary  course  of  descent.  An 
action  was  brought  by  the  members  of  a  junior 
branch  of  the  family  of  the  Maharaja  of  Chota 
Nagpore  to  recover  possession  of  a  fourth  share  of 
certain  moveable  and  immoveable  properties  which 
originally  formed  part  of  an  estate  granted  to  one 
A  S,  a.  junior  member  of  the  family,  for  his  mainten- 
ance by  a  former  Maharaja.  On  A  S^s  deaths 
the  eldest  of  his  .surviving  sons  succeeded  to  the 
thakooree  guddee,  and  one  of  his  younger  sons,  B  S, 
the  admitted  common  ancestor  of  the  parties,  ob- 
tained a  portion  of  that  estate  for  his  maintenance, 
including  the  properties  in  dispute,  and  the  last 
person  seised  of  them  until  her  death  was  L  8  as 
the  representative  of  her  deceased  husband  D  N. 
The  plaintiffs'  case  was  that  D  N  having  died  with- 
out issue,  all  the  properties  ought,  "  according  to 
the  Hindu  shastcrs  and  the  custom  of  the  family,' ' 
to  be  divided  equally  between  all  the  surviving  male 
descendants  of  the  common  ancestor,  defendant's-' 
answer  being  that,  "  according  to  the  long  estab- 
lished custom  of  the  family  of  B  S,  he  (the  defend- 
ant) as  the  representative  of  the  eldest  branch 
thereof  was  entitled  solely  and  exclusively  to  the 
properties  in  dispute."  Held,  that  the  burden  of 
proving  the  affirmative  laj'  upon  the  plaintiffs,  whose 
claim  was  not"  based  upon  the  ordinary  Hindu  law 
of  inheritance,  but  upon  a  special  custom  ^vithout 
reference  to  the  claimant's  position  in  the  family  or 
their  capability  to  satisfy  the  conditions  of  heir- 
ship. Held,  also,  that,  as  according  to  the  custom 
in  the  eldest  branch  oi  A  S's  family  the  property 
left  by  a  childless  member  devolved  on  the  eldest  or 
the  guddee  thakoor,  and  as  the  defendant's  position 
in  B  S's  branch  of  the  family  was  similar,  i.e.,  that 
of  a  thakoor,  he  had  every  right  to  contend  that  the 
same  custom  must  be  presumed  to  obtain  in  both 
until  the  contrary  was  proved,  Jeetnath  Sahee 
Deo  v.  Lokenath  Sahee  Deo       .     19  "W.  R.  239 


3. 


Alyasantana   law. 


— Sdf-ucquisition,  succession  to.  According  to 
custom  obtaining  in  South  Canara,  the  self-acquisi- 
tion of  a  member  of  a  family  governed  by  the  Alya- 
santana law  devolves  upon  his  death  not  upon  the 
family,  but  upon  his  immediate  represojitatives. 
Antamma  v.  Kaveri        .     I.  Ii.  B..  7  Mad.  575 


4. 


Custom  contrary 


to  general  rule  as  to  inheritance  of  daughters.  The 
general  rule  of  Hindu  law  being  that  if  a  man  die 
separate  in  estate  from  his  kinsmen  without  leav- 
ing male  issue  or  a  widow  surviving  him,  his  daugh- 
ters inherit  his  moveable  and  immoveable  property. 
An  alleged  custom  to  the  contrary  with  respect  to 
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any  particular  kind  of  property  must  be  proved  by 
ample  and  satisfactory  evidence  before  the  Courts 
will  adndt  it  as  established.  Naeayan  Babaji  v. 
Nana  Mandhab        .         .        7  Bom.  A.  C.  153 


5. 


Custom  of  bogam.   or  danc- 


ing-girl caste  in  Godavari — Gains  of  prosti- 
tution— Property  left  hy  mother.  A  pauper  sued  his 
sister  for  the  pax'tition  of  property  valued  at  a  large 
sum.  The  parties  belonged  to  the  hoq^im  ca.^te, 
residing  in  the  Godavari  district.  The  defendant 
pleaded  that  the  property  had  been  acquired  by  her 
as  a  prostitute,  and  denied  the  plaintiff's  claim  to 
it.  The  plaintiff  obtained  a  decree  for  RJOO,  being 
a  moiety  of  the  property  found  to  have  been  ieit  by 
their  mother.  Held,  on  the  evidence  as  to  the  local 
custom  of  the  caste,  that  the  decree  was  right.  By 
the  custom  of  the  hcgam  caste  in  the  Godavari 
district  property  left  by  a  mother  is  divisible 
between  sons  and  di'ighteis.  Chandrareka  v. 
•Secretary  of  State  for  India 

I.  L.  K.  14  Mad.  163 


6. 


Right  of  females  to  inherit — 


Village — Wajih-vl-urz.  The  paternal  grandmother 
-of  a  deceiased  village  shareholder  claiming  to 
inherit  in  jireference  io  his  mole  collateral 
relatioDS,  the  issue  was  fixed  with  the  assent  of 
the  pleaders  on  both  sides,  «.vheher  the  plamtifE, 
as  a  female,  was  excluded  from  'nheriting  by  the 
■custom  of  the  family  or  tribe.  Held,  that  this  was 
substantially  a  question  of  fact,  and  that  on  the  evi- 
dence, which  included  the  village  wajib-ul-urz,  the 
customary  exclusion  of  females  was  not  proved. 
BuRJORE  V.  Bhagana     .      I,  L.  E.  10  Cale.  557 

L.  B.  11  I.  A.  7 


7. 


Utpat  families  of   Pandhar- 


pur — Proof  of  family  custom.  Among  the  mem- 
bers of  the  Utpat  families  of  Pandharpur  in  the 
Sholaj)ur  district,  daughters  are  excluded  from 
succession  by  a  long  and  uniform  family  usage. 
Under  Hindu  law,  a  family  usage  or  custom,  when 
clearly  proved,  outweighs  the  written  text  of  the 
law.  But  the  greatest  care  must  be  exercised  in 
accepting  the  alleged  usage  or  custom  as  proved. 
When  it  is  a  family  custom,  the  evidence  must 
clearly  show  that  it  has  been  submitted  to  as 
legally  binding,  and  not  as  a  mere  arrangement  by 
mutual  consent  for  peace  or  convenience.  Any 
special  rule  of  inheritance  proved  to  exist  in  a 
Hindu  family,  and  which  is  ancient,  \miform,  and 
reasonable,  and  not  repugnant  to  the  fundamental 
principles  of  Hindu  law,  should  not  be  refused 
recognition.  Origin  and  growth  of  the  rights  of 
inheritance  of  the  widow  and  daughter  by  general 
Hindu  law  considered.  Bhau  Nanaji  Utpat  v. 
SuNDTiABAi  ...  11  Bom.  249 


8. 


Exclusion    of   females — Cus- 


tom excluding  women  from  succession,  proof  of— 
(jfohel  Girasias — Variance  between  pleading  and 
proof — Limitation.  H,  a  Gohel  Girasia,  died  in  or 
about  1866,    leaving  a  widow  Jf   and  daughter  5, 

-And  possessed  of  certain   lands.    M  died  in   1 887. 


In  1890,  the  plaintiffs,  who  were  divided 
collaterals  of  H,  sued  to  recover  the  lands 
alleging  that  they  succeeded  thereto  on  the 
death  of  H,  widows  and  daughters  being  excluded 
from  inheritance  according  to  the  custom  among 
the  Gohel  Girasias.  The  lower  Courts  found  that 
the  lands  were  never  in  plaintiff's  possession  ;  that 
M  held  them  till  that  December  1882,  since  which 
time  defendants  1 — 3  had  them  in  their  enjoyment 
as  purchasers  from  her ;  that  the  custom  proved 
excluded  daughters,  but  not  widows,  from  inherit- 
ance ;  and  that  the  claim  was  within  time,  having 
been  made  within  twelve  years  of  the  death  of  M. 
On  second  appeal  to  the  High  Court : — Held,  (i)  that 
the  alleged  customs  excluding  daughters  was  not 
proved  ;  (ii)  that  the  plaintiffs  should  not 
have  been  allowed  to  shift  the  basis  of  their  claim 
from  an  alleged  custom  which  excluded  both  widows 
and  daughters  to  one  which  only  excluded  daugh- 
ters ;  (iii)  that  since  limitation  must  be  applied  to 
the  planitiff's  claim  as  they  made  it,  and  tried  to 
prove  it,  M^s  possession  was  adverse  to  them,  and, 
being  for  more  than  twelve  years,  barred  the  suit. 
Basava  v.  Lingangauda,  I.  L.  R.  19  Bom.  428; 
BTiagvandas  v.  Rajmal,  1 0  Bom.  24 1  ;  Shidhojirav  v. 
Naikajirav,  10  Bom.  228  ;  and  Neelkisto  v.  Beer- 
chunder,  12  Moo.  I.  A.  523,  referred  to.  Desai 
Ranchoddas  Vithaldas  v.  Rawal  Nathubai 
Kesabhai     .         .         .      I.  L.  B.  21  Bom.  110 


9. 


Jain  law — Proof  of   custom    of 


inheritance.  When  a  question  regarding  inheritance 
arises  between  parties  of  the  Jain  sect,  the  Courts 
should  enquire  into  the  customs  of  the  sect  and 
be  guided  by  the  result  of  the  enquiry.  If  the 
party  alleging  the  custom  succeeds  in  establishing 
the  same  to  the  satisfaction  of  the  Court,  then, 
whether  the  custom  be  at  variance  or  in  accordance 
with  Hindu  law,  the  Court  is  bound  to  give  effect  to 
the  custom.     Sheo  Singh  Rai  v.  Dakho 

6  N.  W.  382 

s.c.  Affirmed  by  Privy  Council. 

I.  L.  B.  1  All.  688 
L.  B.  5  I.  A.  87 

10.  Khoja     Mahomedans — Law 

applicable  to  Khoja  Mahomedans,  Bombay.  It 
must  be  considered  as  the  settled  rule  in  Bombay 
that  in  the  absence  of  sufficient  evidence  of  usages 
to  the  contrary  the  Hindu  law  is  applicable  in 
matters  relating  to  property,  inheritance,  and 
succession  among  Klioja  Mahomedans,  and  this 
rule  was  held  to  apply  in  a  case  of  Khojas  at 
Thana,  no  evidence  having  been  given  in  that  case 
to  show  its  inapplicability  to  the  Khojas  of 
that  place.  SmvJi  Hasam  v.  Datu  Mavji 
Khoja 12  Bom.  281 

11.  Khoja  Mahomed- 
ans— Succession — Letters  of  administration.  In  the 
absence  of  satisfactory  proof  of  a  custom,  differing 
from  the  Hindu  law,  the  Courts  of  this  Presidency 
apply  to  Khojas  the  Hindu  law  of  inheritance  and 
succession.     If  a  custom  opposed  to  Hindu  law  be 


i 
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alleged  to  exist  amongst  Khojas,  the  burden  of 
proof  rests  upon  the  person  setting  up  that  custom. 
The  Khojas,  having  been  originally  Hindus  and  con- 
verted from  the  Hindu  religion  by  a  dai,  or  mission- 
ary of  the  Imam  of  the  Ismailis,  to  the  Mahomedan 
religion  of  the  Shia  di\dsion  and  Imami  Ismaili 
sub-division,  and  being  partly  regulated  by  Maho- 
medan law,  partly  by  Hindu  law,  and  partly  by  cus- 
tom, occupy  a  position  so  peculiar  that  the  Courts 
do  not  apply  to  them,  when  seeking  to  prove  a 
custom  of  inheritance  or  succession,  differing  from 
the  Hindu  law,  the  stringent  rule  that  the  custom 
must  be  proved  to  be  ancient,  invariable,  and  sub- 
mitted to  as  legally  binding,  but  will  act  upon  satis- 
factory evidence  that  it  has  been  the  general  custom 
and  accepted  as  such  by  the  great  majority  of  the 
Khoja  community.  A  Khoja,  having  died  intes- 
tate and  without  leaving  issue,  was  survived 
by  his  mother  (a  widow),  his  wife,  and  a  married 
sister.  Held,  that,  according  to  the  custom  of  the 
Khojas,  his  mother  was  entitled  to  the  management 
of  his  estate  and  therefore  to  letters  of  administra- 
tion in  preference  to  his  wife  or  his  sister.  Hirabai 
V.  Garbai  .         .         .         .12  Bom.  294 


12. 


Khoja      Mdho 


medans.  In  order  to  prove  a  custom  of  inheritanc© 
among  Khoja  Mahomedans  at  variance  with  the 
rules  of  Hindu  law,  evidence  merely  of  the  opinion 
of  the  leading  members  of  the  caste  is  not  enough. 
Instances  must  be  proved  in  which  the  alleged 
custom  has  been  observed  and  followed.  Rahi- 
MATBAi  V.  HiRBAi       .  I.  Ii.  K.  3  Bom.  34 

13.  Succession  to  raj — Impartible 

estate.  A  raj  is  not  necessarily  impartible. 
In  every  case  in  which  a  departure  from  the 
ordinary  law  of  succession  and  inheritance  is  relied 
on,  a  particular  custom  must  be  proved.  Cofbt 
OF  Wards  v.  Rajktjmar  Deo  Nandun  Sino 

9  B.  D.  H.  310  note 


14. 


Proof   of  inditn- 


sible  nature  of  raj.  Where  a  party  alleges  a  raj  to 
be  indivisible,  and  that  he  is  as  heir  entitled  to  suc- 
ceed to  the  whole,  the  onus  of  proof  is  on  him. 
Girdharek  Singh  v.  Koolahul  Singh 

e  W.  K.  P.  C.  1  :  2  Moo.  I.  A.  344 


15. 


Raj  of  Keonghur. 


_  According 

to  the  family  custom,  the  sons  of  a  Rajah  of 
Keonghur,  by  wives  of  a  lower  caste  than  the  raja, 
rank  after  the  sons  by  wives  of  the  same  caste  as 
the  raja.  Bistooprea  Patmohadea  v  Basoo- 
DEB  DuL  Bewartee  Patnaik  2  W.  R.  232 

16.  Appointment    of    jubraj — 

Qualifications  for  rajahship.  Where  in  a  question 
as  to  the  right  of  inheritance  to  a  raj,  it  was  ad- 
mitted that  there  was  a  custom  that  the  reigning 
raja  should  name  a  jubaraj  and  a  burra  thakur,  of 
whom  the  first  succeeds  to  the  throne,  and  the  latter 
to  the  office  of  jubraj  ;  but  it  was  contended,  on 
the  one  hand,  that  if  the  reigning  raja  had  appointed 
a  jubraj  his  choice  should  have  been  guided  partly 
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by  an  alleged  promise  or  intention  on  the  part  of  the 
former  raja  and  partly  by  the  appellant's  preferen- 
tial title  as  legal  heir  by  seniority  amongst  the  near 
kindred  ;  and,  on  the  other,  that  the  choice  of  the 
reigning  raja  was  absolutely  free,  and  could  not  be 
controUed  by  the  wishes  of  the  former  raja  : — Held, 
that,  where  there  was  evidence  of  a  power  of  selec- 
tion, the  actual  observance  of  seniority,  even  in  a 
considerable  series  of  successions,  could  not  of  itself 
defeat  a  custom  which  established  the  right  of  free 
choice.  Where  family  custom  required  the  union  of 
two  things  to  constitute  the  legal  heir,  viz.,  seniority 
in  age  and  nearness  of  Idn,  and  the  claimant  has  but 
one  of  these  qualifications  in  himself,  viz.,  seniority^ 
he  does  not  entitle  himself  to  succeed.  Where  a 
custom  is  proved  to  exist,  it  supersedes  the  general 
law,  which,  however,  stiU  regulates  all  beyond  the 
custom.  NiLKRisTCi  Deb  Barmono  v.  Bir  Chan- 
dra Thakur 

3  B.  Ii.  R.  P.  C.  13  :  12  W.  R.  P.  C.  21 
12  Moo.  I.  A.  523 

AflSrming  the  decision  of  the  High  Court  in  Beer 
Chunder  Joobraj  v.  Neelktssen  Thakoor 

1  W.  R.  177 

17. Hosaipore    raj — Confiscation 

of  estate  by  Oovernment.  On  the  accession  of  the 
British  Government  to  the  Dewanny,  Rajah 
Futtah  Sahiein  1767,  having  refused  to  ack- 
nowledge allegiance  to,  and  having  openly  rebelled 
against,  the  Governmeni,  was  expelled  from  his 
estate  of  Hosaipore.  The  Government  retained 
the  estate  in  its  own  possession  until  1790,  when, 
setting  aside  the  sons  of  Futtah  Sahie,  it  con- 
ferred the  'estate  upon  Chutterdharee,  at  that 
time  the  eldest  surviving  member  of  the  younger 
branch  of  the  family.  Two  of  the  grandsons  of 
Chutterdharee  having  sued  to  establish  their  right 
to  a  moiety  of  his  property  : — Held,  that  the  Hosai- 
pore property  was  a  raj,  and  that  by  the  rule  of  the 
family  it  was  to  descend  entire  to  a  single  heir  ;  tliat 
the  Government,  by  setting  aside  a  particular 
branch  of  the  family,  did  not,  in  intent  or  in  fact, 
confiscate  the  propertj',  and  thereby  extinguish  the 
rights  of  every  member  of  the  family  ;  that  the 
family  custom  and  the  custom  of  the  raj  were  not 
destroyed  by  the  infringement  of  the  custom  by 
I  virtue  of  which  Chutterdharee  acquired  the  estate  ; 
I  and  that  he  having  acquired  the  estate  subject  to  a 
j  particular  custom  and  having  himself  done  nothing 
I  destructive  of  that  custom,  his  heirs  were  bound  by 
I  the  same  custom,  to  the  exclusion  of  the  ordinary 
law  of  Hindu  inheritance.  Teluckdharee  Sahie 
V.  Rajender  Protaub  Sahie.  Ram  Gopaui* 
Singh  v.  Teluckdharee  Sahie  .  W.  R.  P.  B.  97 


18. 


Succession,  family     usage 


regulating — Discontinuance  of  famihf  custom — 
Beng.  Regs.  XI  of  l7i:3  and  X  of  ISOO.  In  a  suit 
to  recover  possession  of  an  estate  by  virtue  of  an  al- 
leged family  custom,  under  which  the  estate  was  de- 
scendible to  the  eldest  son  to  the  exclusion  of  the 
other  sons,  and  was  impartible    and  inalienable,  it. 


J^v^ 
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12.  INHERITANCE  AND  SUCCESSION— cowcW- 

was  uncertain  what  the  nature  or  origin  of  the  tenure 
of  the  estate  was,  but  there  had  been  admittedly  a 
settlement  of  it  by  Government  at  the  time  of  the 
perpetual  settlement.  Held,  assuming  the  custom 
to  have  existed,  that,  although  by  such  settlement 
any  incidents  of  the  old  tenure  of  the  estate  were 
impliedly  at  an  end,  yet  the  settlement  did  not  of 
itself  operate  to  destroy  the  family  usage,  even 
though  the  origin  of  it  could  not  be  shown.  Qucere  : 
Whether  Regulation  XI  of  1793  or  Regulation  X 
of  1800  would  govern  a  case  where  the  claim  rested 
only  on  a  continuing  family  usage  ?  Held,  on  the 
evidence,  that  from  the  acts  of  the  members  of  the 
family  the  manner  of  succession  to  the  estate,  even 
if  it  prevailed  as  alleged,  was  probably  not  regarded 
by  them  in  the  hght  of  a  family  custom,  but  as  one 
of  the  incidents  or  conditions  of  tenure,  and  that 
since  the  settlement  by  Government  the  family  had 
considered  all  these  incidents  at  an  end,  and  had 
treated  the  estate  as  an  ordinary  estate  held  under 
the  Government,  and  subject  to  the  ordinary  laws 
of  succession.  Assuming  the  custom  to  have  exist- 
ed, it  was  of  a  nature  which  could,  without  any 
violation  of  law,  be  put  an  end  to.  There  appears 
to  be  no  principle  or  authority  for  holding  that  a 
manner  of  descent  of  an  ordinary  estate,  de])ending 
solely  on  family  usage,  may  not  be  discontinued, 
either  accidentally  or  intentionally,  so  as  to  let  in  the 
ordinary  law  of  succession.  S\!ch  family  usages  are 
in  theirnature  different  from  a  territorial  custom, 
which  is  the  lex  loci  binding  all  persons  within  the 
local  limits  in  which  it  prevails.  Rajkissen  Singh  v. 
Ramjoy  Suxma  Mozoomdar   I.  L.  B.  1  Calc.  186 

19  W.  B.  8 

Affirming  decision  of  the  High  Court  in  '  Ramjoy 
Surma  r.  Prankishen  Singh        .       2  W.  B.  80 


19. 


Mitahshara  and 


Mayukha  Schools  of  Hindu  law — Proof  of  family 
custom  at  variance  with  Hindu  Law — Governing  law 
of  migrating  families.  A  family  custom  alleged  to 
exist  amongst  the  Ahban  Thakurs  of  Oudh,  in  dero- 
gation of  the  ordinary  Mitahshara  law  in  force 
there,'  that  on  the  extinction  of  the  Une  of  one  of 
several  brothers  the  descendants  of  all  the  other 
brothers  take  equally  without  reference  to  their 
nearness  to  the  common  ancestor,  was  held  by  the 
Judicial  Committee  not  to  be  proved  by  four  in- 
stances of  the  custom  of  comparatively  modern 
date,  which  their  Lordships  found  to  be  the  only 
portions  of  the  evidence  adduced  which  supported  it. 
Chandika  Bakhsh  v.  Muna  Kunwar  (1901) 

LL.  B.  24  Ail.  273 
s.c.  li.  B.  29  I.  A.  70  :  6  C.  W.  N.  425 


13.  MAHOMEDANS. 


20. 


Mahomedan  family  adopt- 

ing  Hindu  customs — Discretion  of  Jiidge.  A 
Mahomedan  family  may  adopt  the  customs  of  Hin- 
dus, subject  to  any  modification  of  those  customs 
which  the  members  may  consider  desirable.  A 
Judge  is  not  bound,  as  a  matter  of  law,  to  apply  to  a 
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Mahomedan  family  living  jointly  all  the  rules  and 
presumptions  which  have  been  held  by  the  High 
Court  to  apply  to  a  joint  Hindu  family.  It  rests, 
with  him  to  decide  in  any  particular  case  how  far  he 
should  apply  those  rules  and  presumptions.  SuD- 
durtonnessa  v.  Majada  Khatoon 

I.  L.  B.  3  Calc.  694 
2  C.  li.  B.  308 


14.  MARRIAGE. 


1. 


Marriage,    suit    to   declare 

validity  of — Proof  of  custom — Necessity  to  raise 
express  issue  as  to  custom.  Where  a  suit  to  have  it 
declared  that  defendant  was  plaintilf's  wife,  and 
was  bound  to  live  with  him,  was  dismissed  on  the 
ground  that  custom  required  that  in  order  to  consti- 
tute such  a  right  there  should  have  been  a  second 
marriage : — Held,  that  an  issue  should  have  been 
framed  as  to  Avhether  or  no  such  a  custom  existed. 
Bool  Chand  Kalta  v.  Janokee     24  W.  B.  228 


2. 


Grandharb  form  of  marriage 


— Legiti^nacy  of  children — Entry  in  village  wajib- 
ul-urz.  D  died  in  1800  leaving  him  surviving  his 
first  wife  G,  his  second  wife  B,  his  mother  R,  and  J/, 
his  son,  by  a  woman  to  whom  he  had  been  married 
by  the  ''grandharb  "  form  of  m  rriage.  In  1873 
R  died,  and  on  her  death  M  procured  the  registra- 
tion of  his  name  in  respect  of  her  one-third  share,  it 
having  been  previously  decided  in  proceedings  by 
the  settlement  officer  that  the  name  of  each  claimant 
should  be  registered  in  respect  of  a  one-third  share. 
In  1 879  B  sued  M  for  possession  of  the  one-third 
share  held  by  him  claiming  as  heir  of  her  deceased 
husband  D,  and  alleging  that  M  was  not  the  legiti- 
mate son  of  D,  and  therefore  not  entitled  to  succeed 
to  such  rights.  M  set  up  as  a  defence  that  he  was 
the  legitimate  son  of  D,  and  therefore  entitled  to 
succeed  ;  and  that,  assuming  he  was  not  legitimate 
he  was  entitled  to  succeed  by  the  custom  of  the  vil- 
lage. In  support  of  such  custom,  M  relied  on  the 
following  entry  in  the  village  wajib-ul-urz  : — * '  In 
this  village  a  mistress  treated  as  a  wife  and  the  child 
of  such  a  mistress  shall  also  have  a  right  to  trans- 
fer property  and  to  obtain  and  receive  property.'* 
Held,  that  M  was  illegitimate.  Held,  also,  with  re- 
ference to  the  entry  in  the  wajib-ul-urz,  that  it  did 
not  necessarily  place  illegitimate  children  on  an 
equality  with  legitimate  as  heirs  ;  and  if  that  was 
its  intention,  it  was  ineffectual,  as  parties  could  not 
by  agreement  alter  the  law  of  succession;  and  if 
the  entry  was  regarded  as  evidence  of  custom,  it 
was  not  conclusive.     Bhaoni  v.  Maharaj  Singh 

I.  li.  B.  3  All.  738 

3. Dissolution  of  marriage  at 

Tvill — Ulegal  custo^ni.  A  custom  of  the  Talapada 
Holi  caste  that  a  woman  should  be  permitted  to 
leave  the  husband  to  whom  she  has  first  been  mar- 
ried, and  to  contract  a  second  marriage  (natra)"  with 
another  man  in  the  lifetime  of  her  first  husbai^d  and 
without  his  consent,  was  invalid,  as  being  entirely 
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opposed  to  the  spirit  of  the  Hindu  law.     Reg.  v. 
Karsan  Goja.     Reg  v.  Bai  Rupa 

2  Bom.  124  :  2nd  EcL  117 

Marriage  of  female  member 


of  family  of  Rajah  of  Tipperah — Family  cus- 
tom. A  female  member  of  the  family  of  the  Raja  of 
Tipperah  by  custom  does  not  cease  to  be  a  member 
of  the  family  by  marrying  into  another.     Roop 

MUNJOOREE  KOOEREE  V.   BeER  ChUNDER  JoOBRAJ 

9  W.  R.  308 


5. 


Sudra  marriage — Ceremony  of 


pariyam  or  betrothal — Illegitimate  son  of  a  Sudra- 
Inheritance.  The  widows  of  a  shrotriemdar,  who 
was  a  Sudra,  brought  a  suit  for  a  declaration  of 
their  title  by  inheritance  to  his  lands  against  his 
illegitimate  son,  who  had  been  registered  as  shrot- 
riemdar in  lieu  of  his  deceased  father,  and  to  whom 
certain  of  the  raiyats  had  attorned.  The  defendant 
claimed  to  be  legitimate  according  to  the  customary 
law  governing  the  family,  although  his  parents 
might  not  have  been  married  at  the  time  of  Ids  birth, 
by  reasons  of  his  parents  having  performed  the 
ceremony  of  pariyam  before  lus  birth.  Held,  that 
the  performance  of  such  ceremony  did  not  make  a 
legal  marriage,  that  the  defendant  was  illegitimate, 
and  that  the  plaintiffs  were  accordingly  entitled  to 
one-half  of  the  lands  in  question,  and  the  defendant 
was  entitled  to  the  other  half.  Observations  on 
the  allegation  and  proof  of  a  custom  in  derogation 
of  the  general  Hindu  law  of  inheritance.     Chin- 

NAMMAL  V.    VaRADARAJULU 

I.  li.  R.  15  Mad.  307 

15.  MIGRATING  FAMILIES. 
Presumption    as    to    migrating 


family.  Hindu  law  is  in  the  nature  of  a  personal 
usage  or  custom,  and*  probably  migratory  families  or 
tribes  would  retain  their  own  usages.  The  pre- 
sumption is  in  favour  of  the  continuance  of  the 
ancient  family    custom.     Surendra     Nath    Roy 

V.    HlRAMANI  BURMONI 

1  B.  L.  R,  P.  C.  26  :  10  W.  R.  P.  C.  85 

12  Moo.  I.  A.  81 

16.  PRIMOGENITURE. 

L Custom  of  Primogeniture — 

Descent  of  ancestral  estate — Tkakurs  of  Bombay 
Presidency.  A  custom  in  the  case  of  a  petty  Hindu 
family  that  the  family  estate  shall  descend  to  the 
eldest  son,  the  second  and  other  sons  being  entitled 
to  maintenance  only,  cannot  be  supported.  Semble  : 
A  different  rule  would  apply  to  such  a  custom  pre- 
vailing among  thakurs  and  chiefs  of  the  Bombay 
Presidency.  Basvanteav  Kidingappv  v.  Man- 
TAPPA  Kidinoappa       .         .         1  Bom.  Ap.  42 


2. 


Ciistom  super sed- 
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country    supersedes   if    clearly  proved  the  general 
Hindu  law  of  descent.     Shidojirav  v.  Naikojirav 

10  Bom.  228 


3. Proof   of    custom. 

Custom    of    primogeniture    not    proved.     Aairit 
Nath  Chowdhry  v.  Gauri  Nath  Chowdhry 

6  B.  L.  R.  232  :  15  W.  R.  P.  C.  10 
13  Moo.  I.  A.  542 

4. Suit  by  younger  brother  for 


partition.  In  a  suit  by  younger  brothers  against 
the  eldest  brother  for  a  partition  of  the  ilaka  of 
Rawalpore,  the  family  usage  and  custom  for 
eight  generations  for  a  zamindari  estate  in  Bengal  to 
descend  entire  to  the  eldest  son,  to  the  exclusion  of 
the  other  sons,  sustained.  (Rawut)  Urgun  Singh 
V.  (Rawut)  Ghunsiam  Singh  .    5  Moo.  I.  A.  169 

5.  Partition  of  deshpande  va- 

tan — Presumption  as  to  impartibility  of  vatan — 
Cessation  of  duties  attached  to  a  vatan.  It  had 
been  the  practice  in  a  deshpande  vatandar's 
family,  extending  over  a  century  and  a  half,  without 
interruption  or  dispute  of  any  kind  whatever,  to 
leave  the  performance  of  the  services  of  the  vatan 
and  the  bulk  of  the  property  in  the  hands  of  the 
elder  branch,  and  to  provide  the  younger  branches 
with  maintenance  only.  Held,  that  such  practice, 
being  more  probably  due  in  its  origin  to  a  family  or 
local  usage  than  to  a  mere  arrangement  determin- 
able at  the  will  of  any  members  of  the  family,  ought 
to  be  recognized  and  acted  upon  as  a  legal  and  valid 
custom.  Ramrao  Trimbak  Deshpande  v.  Yesh- 
vantraoMadhasavrao  Desphande 

I.  L.  R.  10  Bom.  327 


6. 


Deshmukhi  vatan,  imparti- 


ing  general    law.     A  custom  of  primogeniture  in 
the  family  of  a  Desoli  in  the  Southern    Mahratta 


bility  of — Partition,  suit  for,  of  such  vatan. 
In  the  middle  of  the  seventeenth  century  one 
\'eduji,  the  ancestor  an  founder  of  the  family  of 
the  parties  to  the  suit,  then  called  the  Mhaske 
family,  acquired  a  deshmukhi  vatan  originally 
consisting  of  eight  chavurs  of  inam  land,  which 
was  afterwards  equally  divided  between  the 
two  sons  of  Veduji,  who  became  the  heads 
of  separate  branches  of  the  family,  called, 
respectively,  the  Pimparne  and  the  Jakhori- 
kar  branches,  of  which  the  former  was  the  elder. 
In  the  latter  jmrt  of  the  seventeenth  or  early  part 
of  the  eighteenth  century  the  older  branch  further 
acquiied  six  chavurs  of  land.  The  parties  to  the 
suit  were  brothers  and  belonged  to  the  elder  branch. 
In  the  middle  of  the  eighteenth  century  disputes 
arose  between  the  Jakhorikar  branch  and  Tim-  j 
bakrav,  the  then  eldest  representative  of  the  Pim-  ^  ■ 
}>arne  branch,  in  respect  of  the  liability  to  partition 
of  the  emoluments,  dignities,  and  property  ap- 
pertaining to  the  said  vatan,  and  a  decree  was  pas- 
sed by  the  Peishwa,  Raghunath  Bajirav,  to  the  effect 
that  the  representatives  of  the  Jakhorikar  branch 
should  keep  the  inam  lands  they  had,  and  continue 
to  receive  as  before  money  for  defraying  the  ex- 
penses of  weddings  and  other  household  matters. 
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but  should  have  nothing  further  to  do  with  the 
vatan,  which,  with  the  "right  of  eldership,"  was 
to  be  enjoyed  by  the  sons,  grandsons  and  descend- 
ants of  Trimbakrav  in  succession.  The  subsequent- 
ly acquired  six  chavurs  of  land,  two  of  which 
were  situated  at  Pimparne  and  the  remaining  four 
at  Ambhora,  described  as  sadhnukh,  had  been 
always  spoken  of  and  dealt  with  as  connected 
with  the  vatan  and  the  original  eight  chavurs,  and 
had  been  enjoyed  for  a  hundred  or  hundred  and  fifty 
years  by  Trimbakrav  and  his  ancestors  free  from 
any  right  of  the  bhaubands,  and  this  mode  of 
enjoyment  was  recognized  and  affirmed  by  the 
authorities  in  the  sanads,  and  also,  subsequently, 
by  the  British  Government.  The  plaintiff,  who 
was  one  of  the  three  sons  of  Gopalrav,  now 
deceased,  sued  his  eldest  brother,  Trimbakrav 
alias  Bajirav,  and  his  second  brother,  Balvantrav, 
for  partition  into  three  equal  shares  of  the  propertj' 
appertaining  to  the  deshmukhi  and  patiki 
vatan.  Trimbalcrav,  the  first  defendant,  resisted 
the  suit  on  the  ground  that  by  the  custom  of 
the  family  he  as  the  eldest  son  toak  the  vatan  and 
the  property  appertaining  to  it,  subject  only  to 
allotments  for  maintenance  of  the  younger  brothers. 
The  Court  of  first  instance  found  the  alleged  custom 
proved,  but  with  the  consent  of  the  first  defendant 
awarded  R  700  to  the  plaintiff  as  his  third  share  of 
the  immoveable  property.  The  plaintiff  appealed 
to  the  High  Court,  and  contended,  inter  alia^  that 
the  Peishwa's  decree  related  to  the  original  eight 
chavurs  onh%  and  not  to  the  subsequently  acquired 
six  chavurs,  and  that  the  younger  members  of  the 
Pimparne  branch  were  not  bound  by  that  decree. 
Held,  that  the  plaintiff's  claim  to  partition  of  the 
■deshmukhi  vatan,  including  the  six  chavurs,  shouM 
be  disallowed,  the  existence  of  the  "  custom  of 
eldership, ' '  as  alleged  by  the  first  defendant,  being 
satisfactorily  established  by  the  documentary  as  well 
as  other  evidence  — a  custom  which  the  Jakhori- 
kar  branch  unsuccessfully  endeavoured  to  repudiate, 
but  \^'hich  the  younger  members  of  the  Pimparne 
branch  had  throughout  recognized  until  the  present 
suit ;  and  the  fact  that  the  assessment  and  other 
dues,  as  well  as  all  the  allotments,  had  been  always 
paid  by  the  eldest  member  of  the  Mhaske  family 
was  a  strong  circumstance  in  corroboration  of  the 
first  defendant's  allegation.  The  circumstances 
that  services  incidental  to  the  vatan  had  been  abol- 
ished could  not  affect  the  title  of  eldership  of  the 
first  defendant  as  established  by  custom.  Held, 
also,  that  plaintiff's  claim  to  the  miras  land  and  the 
patilki  vatan  should  be  allowed,  there  being  no 
evidence  of  a  custom  of  primogeniture  as  regards 
them,  nor  were  they  connected  with  the  deshmukhi 
vatan.  Decree  varied  by  directing  the  partition  of 
the  miras  land  and  patilki  vatan.  Gopai.rav  v. 
Trimbakrav       .         .         I.  L.  B.  10  Bom.  598 

7.  Evidence  and  proof  of  cus- 
tom ot  primogeniture — Enjoyment  of  property 
consistent    tvith      alleged     cuHom.     Heldf   on    the 
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evidence,  [reversing  the  judgment  of  the  High 
Court,  that  the  appellants  had  satisfied  the  serious 
burden  of  proving  a  special  family  cuttom  of  de- 
scent by  primogeniture.  The  evidence  showed  that 
for  a  period  of  nearly  eighty  years  from  the  time 
of  the  British  occupation  of  the  district  in  which  lay 
the  estate  in  suit,  the  enjoyment  had  been  consist- 
ent with  the  alleged  custom,  and  for  the  earlier  and 
greater  part  of  that  term  had  been  inconsistent  %vith 
any  other  legal  basis.  Also  that  in  two  other  fami- 
lies in  the  same  district,  derived  from  the  same 
ancestor  as  the  parties  to  the  suit,  the  alleged 
custom  prevailed.  Garurudhwaja  Parshad 
Singh    v.  Saparaudhwaja  Parshad  Singh 

I.  li.  B.  23  All.  37 
Ii.  B.  27  I.  A.  238 

Reversing  judgment  of  High  Court  in  Suparau- 
DHWAJA   Prasad  v.  Gururaddhwaja  Prasad 

I.  Ii.  B.  15  AIL  147 


8. 


Baj  zamindari  of  Tirhoot — 


A  family  usage  for  fourteen  generations,  by  which 
the  succession  to  the  raj  zamindari  of  Tirhoot  had 
uniformly  descended  entire  to  a  single  male  heir  to 
the  exclusion  of  the  other  members  of  the  family, 
upheld.  A  custom  for  the  raja  in  possession  in 
his  lifetime  to  abdicate  and  assign  by  deed  the  raj, 
title,  and  domain  to  his  eldest  son  or  next  imme  - 
diate  male  heir,  held  good,  and  a  deed  so  assigning 
the  raj  to  an  eldest  son  (provision  being  made  for 
allowances  for  the  younger  sons)  sustained.  Gun- 
ESH  DuTT  Singh  v.  Moheshur  Singh 

6  Moo.  I.  A.  164 

9.  Mitakshara  law — Joint   and 

separate  property — Impartibility.  Although  an 
estate  be  not  what  is  technically  known  in  the 
north  of  India  as  a  raj,  or  what  is  known  in 
the  south  of  India  as  a  polliam,  the  succession 
thereto  may,  under  a  kulach&r  or  family  custom,  be 
governed  by  the  rule  of  primogeniture.  Where  th  e 
family  to  which  ancestral  property  held  in  this 
peculiar  manner  belongs  is  subject  to  the  Mitak- 
shara law,  and  the  property  is  not  separate,  the 
succession  in  the  event  of  a  holder  dying  \vithout 
male  issue  is  given  to  the  next  collateral  male  heir 
in  preference  to  the  widow  or  daughters  of  the  de  - 
ceased  holder.     Chintamun  Singh  v.  Nowlukho 

KONWARI 

I.  Ii.  B.  1  Calc.  153  :  L.  B.  2  I.  A.  263 

24  W.  B.  253 

Reversing  the  decision  of  the  High  Court  in 
Natukee  Koeri  t'.  Chowdhry  Chintamun  Singh 

20  W.  E.  247 

10. Mitakshara  family — Debt  of 

father — Liability  of  son.  Where  the  right  of  pri- 
mogeniture exists  in  a  Mitakshara  family,  the  son 
who  takes  the  estate  by  descent  by  virtue  of  that 
right  does  not  become  a  co-sharer  in  the  estate,  and 
does  not  take  by  survivorship,  and  such  an  estate  is 
not  primd  facie  inalienable.  The  son  takes  the 
estate  with    the   burden   of  the   decree  obtained 
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against  the  father,  and  is  liable  to  be  proceeded 
against  in  execution.  Sri  Raja  Rao  Venkata  Surya 
Mahipati  Rama  Krishna  Rao  Bahadvr  v.  Court  of 
Wards  and  VenkAa  Kumari  M  hapati  Surya 
Rao  (1899),  3  C.  W.  N.  415,  followed.  Ram  Das 
Marwaki   v.  Tekait  Braja  Behari  Singh  (1902) 

6  C.  W.  N.  879 


11. 


Proof     of     custom — Lineal 


prirrujgeniture — Proof  of  such  custom   as  the  rale  of 
succession  to  an  impartible  Raj — Effect  of  decrees  not 
inter  partes  as    eindence.     To  prove  the  custom  of 
lineal  primogeniture  as  the  rule  of  succession  to  an 
impartible  Raj,  the  following  evidence  was  relied  on 
by  the  High  Court : — (a)  oral  evidence  to  show  that 
it  was  well  understood  in  the  family  and  in  families 
belonging  to  the  same  group  that  no  descendant  of 
a  younger  branch  could  take  until  all  the  elder 
branches  were  exhausted,  though  no  witness  was 
able  to  point  to  any  actual  instance    in  which  the 
rule  had  been  either  followed  or  departed  from  ;  (6 ) 
decrees  relating  to   disputes  in  families  belonging  to 
the  same  group  in  which  it  was  decided  that  the  rule 
of  succession  was  lineal  primogeniture,  and  which 
although  not  binding  on  the  parties  to  the  present 
suit,  showed  the  prevalence  of  the  custom  among 
families  having  a  common  origin  and  settled  in  the 
same  part  of  the  country  ;  and  (c)  evidence  that  in 
the  family  the  heir-apparent  and  those  in  imme- 
diate succession  were  dignified  in  the  order  of  senior- 
ity with  titles  denoting  precedence,  which  would 
naturally  be  attached  to  the  lines  of  descent  traced 
from  them.     Held,  that  the  custom  was  proved. 
MoHESH  Chunder    Dhal  v.    Satruohav    Dhal 
(1901-1902)        .         .  I.  Ii.  K.  29  Calc.  343 

S.C.  e  C.  W.  N.  459  ;  L.  B.  29  I.  A.  62 


12. 


Custom —  Primo- 


geniture, rule  of — Orissa  and  Cuttack,  Land  Tenure 
in — *'  Paharaj  " — "  Chowdhry  " — Hereditary  office, 
land  attached  to — Regulation  XI  of  1793 — Regidation 
XII  of  1805,  s.  36— Regulation  X  of  1800— State- 
ments of  deceased  persons — FMdence  Act  (/  of  1872) 
ss.  21  and  32,  cl.  {5)— Proof  of  Custom.  The  ap- 
pellants and  respondents  were  members  of  a  Brah- 
min family  long  established  and  possessed  of  an 
estate  in  Cuttack.  To  a  suit  by  the  appellants  for 
partition  of  the  estate  on  the  ground  that  it  was 
joint  family  property  governed  by  the  ordinary 
Hindu  law  of  the  Mitakshara  School,  the  defence 
was  that  a  custom  of  lineal  primogeniture  prevailed 
in  the  family  bj'^  A^hich  from  a  period  prior  to  British 
rule  the  estate  had  always  descended  to  the  eldest 
son,  the  junior  members  of  the  family  being  entitled 
only  to  maintenance,  and  not  to  any  share  of  the 
land.  The  only  reliable  evidence  of  the  status  of 
the  family  during  the  period  of  native  rule  consisted 
of  documents  of  ancient  date  which  showed  that  the 
office  of  Chowdhuri  had  been  held  in  succession  for 
many  generations  by  a  member  of  the  family,  and 
that  to  the  holder  of  that  office  certain  lands  called 
'*  nankar  "  were  assigned  as  part  of  his  remunM-a- 
tion.    The  Subordinate    Judge    decreed  the  suit 
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holding  on  the  evidence  that  the  custom  was  not 
proved,  but  the  High  Court  reversed  that  decision 
being  of  opinion  that  the  evidence  Mas  sufficient  tO 
establish  the  custom  : — Held  by  the  Judicial  Com- 
mittee reversing  the  decision  of  the  High  Court^ 
that  the  evidence  fell  far  short  of  establishing  the 
custom  during  the  period  of  native  rule.  From  the 
documents  produced,  it  appeared  that  the  grant  of 
the  office  of  Chowdhuri  was  one  of  an  office  only  ; 
that  the  office  was  revocable  at  the  pleasiu-e  of  the 
sovereign  and  though  generally  heritable  it  might 
be  conferred  by  liim  not  merely  on  the  eldest  son  but 
upon  any  member  of  the  family,  or  indeed  upon  any 
body.  These  considerations,  though  they  might 
suggest  a  presumption,  wore  not  sufficient  to  estab- 
lish a  right,  for  which  purpose  the  evidence  must 
be  clear  and  unambiguous.  With  regard  to  tho 
history  of  the  family  and  their  estate  after  the  ad- 
vent of  the  British  Government,  the  evidence 
showed  that  whenever  the  holder  of  the  estate  died 
leaving  more  than  one  son,  the  right  of  the  eldest 
son  was  challenged  in  the  Courts  and  the  litigation 
invariably  ended  in  a  compromise  under  which  the 
younger  sons  obtained  a  share  of  the  estate  very 
much  in  excess  of  the  maintenance  to  which,  had  the 
custom  existed,  they  would  have  been  entitled. 
The  evidence,  therefore,  entirely  failed  to  give  to 
the  alleged  custom  the  character  of  certainty  which 
was  essential  to  its  validity.  Ramakanta  Das 
MoHAPATRA  r.  Shaman  AND  Das  Mohapatra  (1909) 

I.  L.  R.  36  Calc.  590- 


17.  TRUSTEE,  SUCCESSION  TO. 

— Inheritance         to       deceased 

trustee.  By  usage  of  Hindu  law  in  Tinnevclly 
district,  the  eldest  male  heir  of  a  deceased  trustee 
succeeds  as  trustee  to  him  from  whom  ho  inherits. 

PtTRAPPAVANALINOAM      CHETTI        V.        Nt:lt,ASIVAN 

Chetti 1  Mad.  416 


18.  UNCERTAIN  CUSTOM. 

_  Uncertain     and     unintelligi. 


ble  custom — Ctistom  as  to  certain  property  de- 
scending to  females — Sale  in  txecuiion  of  decree. 
Held,  that  a  custom  in  a  family  that  whatever  pro- 
perty, as  a  garden  was  planted  by  females  passed  to 
the  possession  of  females  to  the  exclusion  of  all  male 
heirs,  was  a  custom  uncertain  and  unintelligible  and 
not  one  which  would  be  upheld  by  the  Court.  Such 
property  was  not  therefore  exempt  from  sale  in 
execution  of  a  decree  against  the  husband  of  one 
of  the  ladies  who  claimed  it.  Bhaoawan  Das  v. 
Balgobind  Singh     .  1  B.  L.  R.  S.  N.  » 

HINDU  LAW— DAMDUPAT. 

See  Hindu  Law — Usury. 

HINDU  LAW— DAYABHAQA. 

1.  Ayautuka      stridhan- .Daya- 

hhaga — Succession — Stridhan  of  childless  married  wo- 
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ffidfi — ^  yautuka — Pitridatta — An  wadheya —  Mother 
or  husband,  preferential  heir.  Where  a  father  granted 
to  a  married  daughter  a  mourasi  and  mukurari  lease 
of  lands,  reserving  an  annual  rent  of  Rl  : — Held, 
that  the  interest  conveyed  to  the  daughter  was  her 
anwadheya  ayautuka  stridhan,  within  the  meaning  of 
the  Dayabhaga.  On  her  death  her  mother  was  en- 
titled to  succeed  to  the  property  in  preference  to 
her  husband.  The  rule  of  succession  under  the 
Dayabhaga  law  in  regard  to  the  pitridatta  Ayau- 
tuka stridhan  property  of  a  childless  married  woman 
discussed.  Jadoo  Nath  Sircar  v.  Bassant  Kumar 
Chowdhury,  11  B.  L.  B.  286  ;  sx.  19  W.  B.  264  ; 
Hurry  Mohan  Shaha  v.  Shonatun  Shaha,  I.  L.  B.  1 
Calc.  275  :  and  Goj)al  Chandra  Pal  v.  Bam  Chandra 
Pra7nanik,  I.  L.  B.  28  Calc.  311,  referred  to.  Ram 
GoPAL  Bhattachahjee  v.  Naeayan  Chundeb 
Bandapadhya  (1905)     .       I.  L.  R.  33  Calc.  315 

s.e.  10  O.  W.  N.  510 

2.        Self- acquisition — Dayabhaga — 

Fathers  right  in  propeHy  acquired  by  son — Ancestral 
property — Fathers  right  to  eject  son  from  ancestral 
property — Improvement  by  son,  effect  of — Injunction 
— Decree — Form  of  decree — Injunction — Estoppel 
by  conduct.  Under  the  Hindu  law',  as  expounded 
in  the  Dayabhaga,  the  father  always  takes  a 
double  share  in  acquisitions  made  by  a  son ;  if 
they  have  been  made  b}'  the  use  of  joint  funds  the 
father  and  the  acquker  take  two  shares  each  and 
the  rest  of  the  brothers  one  share  each  ;  but  if  made 
without  the  use  of  joint  funds  the  acquisitions  are 
divided  half  and  half  between  the  father  and  the 
son  ;  a  father  claiming  a  share  of  property  acquired 
by  his  son  is  not  bound  to  allow  the  son  any  share  of 
the  ancestral  property  in  his  hands.  Where  the 
defendant  had  made  improvements  and  substantial 
additions  to  ancestral  buildings  standing  on  ances- 
tral land  belonging  to  his  father,  the  plaintifif :  Held, 
that,  even  if  the  improvements  and  additions  were 
effected  under  cu-cumstances,  which  entitled  the 
son  to  their  value  and  to  a  charge  upon  the  Und  to 
the  extent  of  such  value,  the  plaintiff  would  be 
under  no  legal  obligation  to  pay  for  them  as  a  con- 
dition precedent  to  a  decree  for  recovery  of  posses- 
sion and  that  he  would  be  entitled  to  a  decree  for 
ejectment.  Held,  further,  that  the  defenant  having 
trespassed  upon  plaintiff's  property  and  having 
habitually  molested  him  and  destroyed  the  peace  of 
his  family,  the  plaintiff  was  entitled  to  an  injunction 
restraining  the  defendant  from  entering  upon  any 
portion  of  the  property  without  his  consent.  Water- 
house  V.  Waterhouse,  22  Times  L.  Bep.  195,  not 
followed.  Where  the  defendant  was  fully  aware 
that  the  land,  upon  which  he  expended  his  money, 
was  the  property  of  the  plaintiff,  the  latter  would 
not  be  estopped  from  asserting  his  legal  rights. 
Where,  in  a  suit  £or  ejectment  from  and  injunction 
to  restraining  the  defendant  from  entering  upon 
property,  the  question  of  title  to  the  property  was 
only  indirectly  in  issue,  the  injunction,  which  was 
granted,  was  directed  to  remain  in  force  only,  until 
the  defendant  obtained,  if  he  could,  a  decree  for 
possession  of    the    property    either  in  whole  or  in 
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part.      Dharma   Das 
KuNDU  (1906) 


KUNDU    V.    Amulyadhan" 

I.  L.  R.  33  Calc.  1119 

S.C.  10  C.  W.  N.  765 


3. 


Migration — Dayabhaga — Parties 


governed  by  the  Dayabhaga  migrating  to  the  United 
Provinces — What  law  applicable — Joint  family 
property  under  Dayabhaga — Burden  of  proof  — 
Benami  transaction.  A  Hindu  family  originally 
governed  by  the  Dayabhaga  school  of  Hindu  law 
which  had  migrated  into  another  Province  is  pre- 
sumed to  have  carried  with  it  the  customs  and  the 
law  of  that  school.  The  presumption,  however,  is 
rebuttable,  and  the  onus  lies  on  the  person  alleging 
it.  'J  he  presumption  of  the  Mitakshara  that  ac- 
quisitions made  in  the  names  of  individual  member 
while  the  family  remains  joint  ar©  joint  property 
is  not  applicable  to  a  joint  family  under  the 
Dayabhaga  school.  It  is  incumbent  on  a  person 
governed  by  that  school  to  prove  the  existence  of 
an  original  nucleus  with  the  aid  of  which  the 
property  sought  to  be  partitioned  has  been 
increased  and  amplified.  Sarada  Prcsad  Bay  v. 
Mahananda  Bay,  I.  L.  B.  31  418,  followed. 

GoviND  Chandra  Das  v.  Radha  Kbisto  Das 
(1909)  .         .         .         I.  L.  R.  31  All.  477 


4. 


Joint  property — Dayabhaga — 


Land  belonging  to  father — House  built  thereon  with 
money  furnished  by  son,  if  joint  property  — Equity. 
A  son  who  found  [the  money  with  which  a  house 
was  built  on  a  plot  of  land  belonging  to  hi  s 
father  did  not  thereby,  according  to  the  Dayabhaga 
School  of  Hindu  Law,  become  jointly  entitled  to 
the  property  with  the  father.  The  jiroperty  re- 
mained the  sepaiute  property  of  the  father.  Qucere : 
WTiether  the  son  had  any  equitable  claim  to  com- 
pensation against  the  father's  estate  when  sought 
to  be  ejected  by  the  latter' s  legal  representative. 
Be  JOY  Krishna  Ghosh  v.  Ashutosh  Ghosh  (1908) 

13  C.  W.  N.  396 

HINDU  LAW— DEBTS. 

See  Contribution,  Suit  foe — Payment 
OF  Joint  Debt  by  one  Debtor, 

I.  L.  B.  26  Mad.  686 

See  Execution  of  Decree — Execution 

BY    AND    against    REPRESENTATIVES. 

6  C.  W.  N.  223 

See  Hindu  Law — 

Alienation  : 

Custom — Primogeniture  ; 

6  C  W.  N.  879 

Joint  Family — 

Debts  and  Joint  Family  Business  ; 

Powers  of  Alienation  by  Members — 
Manager         .        6  C.  W.  N.  429 

See  Insolvency  Act,  ss.  7  and  80. 

I.  L.  B.  26  Mad.  214 

See  Representative  of  Deceased  Person. 
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1^ Liability  for  debts— Liability 

of  property  for  debts  of  ancestor.  According  to 
Hindu  law,  a  man's  property  is  liable  for  his  debts, 
and  the  debts  of  an  ancestor  must  be  satisfied  before 
the  heir  has  any  interest  in  ancestral  property. 
<5uNGA  Narain  Paul  v.  Umesh  Chunder    Bose 

W.  B.  1864,  277 
Liability    of  pro- 


2. 


perty  for  debts  of  aiicestor.  The  property  of  a  Hindn 
which  was  descended  to  his  sons  and  grandsons  is* 
while  in  their  hands,  Uable  for  his  debts.  Sakha- 
ram  Ra-mch.\ndra  Dikshit  v.  Covind  Vaman 
DiKSHiT  .  .         .         .10  Bom.  360 

Liability    of    son 


for  father^s  debts.  The  freedom  of  a  son  from  obU- 
gation  to  pay  a  deceased  father's  debts  has  respect 
to  the  nature  of  the  debt  and  not  to  the  nature  of 
the  property  inherited  by  son  from  father  ;  and 
where  the  debt  is  not  of  an  immoral  kind,  a 
judgment -creditor  of  a  deceased  father  can  proceed 
against  the  inherited  property  in  execution  of 
decree,  and  follow  any  assets  which  can  be  traced 
to  the  son's  hands.  Omuthoonnissa  v.  Puresmun 
Narain  Singh        .         .         .       25  W.  B.  202 

See  Gridharee  Lall  v.  Kantoo  Lall 
14  B  L.  B.  187  :  22  W.  B.  56 
L.  B.  1 1.  A.  321 


4. 


Malabir  Brahmans 


— Nambundris — Mussads — Hindu  lait\  how  far  appli- 
cable— Liability  of  sons  for  father's  debt.  The  prin- 
ciple of  Hindu  law,  which  imposes  a  duty  on  a  son 
to  pay  his  father's  debt,  contracted  for  purposes 
neither  illegal  nor  immoral,  is  not  applicable  to  the 
Malabar  Brahmans  called  Numbudris  and  Mussads. 
NiLAKANDAN  V.  Madhavan      I.  L.  B.  10  Mad.  9 


6. 


Debts  of    testator 
Though   the   pay- 


— Charge  on  specific  profterly. 
ment  of  debts  is  a  charge  on  the  i>roperty  of  a  testa- 
tor, it  is  not  a  charge  on  any  specific  portion  of  the 
property.  Nilkant  Chatterjee  v.  Peary  Mohan 
Das      .      3  B.  L.  B.  O.  C.  7  :  11 W.  B.  O.  C.  21 

See  GoPAL  Narain  Mozoomdar  v.  Mfd- 
DOMTJTTY  Gdptee       .      14  B.  L.  B,  21 

6. Liability   of     son 

not  inheritin'j.  According  to  Hindu  law,  a  son  who 
has  not  inherited  his  father's  estate  is  not  hable 
for  his  debts.  Dheraj  Mahatab  Chand  v.  Hurro 
Mohun  Acharjee      .         .     W.  B.  1864,  Mis.  1 

JuMMAL  Alt  v.  Tirbhee  Lall  Doss 

12  W.  B.  41 


7. 


Liability   of  heirs 


"for  debts  of  ancestor.  Heirs  are  liable  for  the  debts 
of  the  person  from  whom  they  have  inherited  to  the 
extent  of  the  property  which  they  have  inherited. 
Raj  Roop  Singh  v.  Bdldeo  Singh    2  W.  B.  258 

Mooktokeshee  Debia  v.  Wooma  Churn   Bhut- 
tacharjee        .         .         .         .12  W.  B.  238 
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Liability  of  heirs 


HINDU  LAW— DEBTS- co«<rf. 

the  debts  of  his  ancestor  is  only  to  the  extent  of  the 
inheritance  which  he  has  received.  If  he  has 
waived  all  his  rights  to  the  inheritance,  his  property 
acquired  aliunde  is  not  liable.  Joomai  v.  Wahid 
Ali  .         .        W.  B.  1894,  Mis.  33 

9. Liability    of    son 

for  father^s  debts — Representative  of  deceased  Hindu 
— Civil  Procedure  Code,  1877,  s.  234.  Though  a 
son  is  bound  by  Hindu  law  to  pay  his  father's  just 
debts  from  any  property  he  may  possess,  yet  when 
he  is  made  a  party  to  a  decree  as  representative  of 
his  deceased  father  for  the  purpose  of  executing  it, 
his  liability  is  limited  to  the  amount  of  assets  of 
the  deceased  which  may  have  come  to  his  hands 
and  has  not  been  duly  disposed  of.  Sangili  Vip.a- 
pandia  Chinnathambiar  v.  Alwar  Ayyanoar. 
Zaaiindar  of  Sivagiri  v.  Alwar  Ayyangar 

I.  L.  B.  3  Mad.  42 


■for  debts  of  ancestor.     The  liability  of  an  heir  for 


10. 


Liability  of 


grandson  for  debts.  The  grandson  of  a  Hindu  is 
bound  to  pay  the  debts  of  his  grandfather,  indepen- 
dent of  assets,  but  without  interest,  according  to  the 
doctrines  of  the  Maharastra  school.  Narasimha- 
RAV  Krishnarav  V.  Antaji  Virupaksh 

2  Bom.  64  :  2nd  Ed.  61 

But  see  Bombay  Act  VIT  of  186G,  the  Hindu 
Heirs  Rehef  Act,  which  alters  the  law  in  this  respect. 
I  That  Act,  however,  does  not  apply  to  any  case  in 
which  judgment  had  been  pronounced  before  its 
enactment.  Sakharam  Ramchandra  Dikshit  v. 
GoviND  Vaman  Dikshit  .         .        10  Bom.  361 

IL Joint  Hindu 


family — Liability  of  grandsons  to  pay  interest  on 
their  grandfather^ s  debts — Execution  oj  decree  on 
mortgage.  The  mortgagee  from  a  Hindu  of  the  joint 
ancestral  property  of  the  latter  can  enforce  his 
mortgage  against  the  grandson  of  the  mortgagor  for 
the  realization  of  the  interest  secured  by  the  mort- 
gage in  addition  to  the  principal  amount  of  the 
mortgage.  Narasimharav  Krishnarav  v.  Antaji 
Virupaksh^  'J  Bom.  fi4  ;  Nanomi  Babuasin  v.  Mod- 
hun  Mohun,  1.  L.  R.  13  Calc.  21  ;  Hanoonian  Per- 
saud  Panday  v.  Munraj  Koonweree,  6  Moo.  I.  A. 
393  ;  and  Girdharce  Lall  v.  Kanto  Lall,  L.  R.  1  I.  A. 
321 :  14  B.  L.  R.  1S7,  referred  to.  Lachman 
Dass  v.  Khunnu   Lall      .     I.  L.  B.  19  All.  26 

Prankrishna  Tewary  v.  Jadunath  Trivedy 

2  C.  W.  N.  603 


12. 


Liability  of 


joint  estate  for  separate  debts — Assets  in  Jiands  of 
heir.  The  divided  share  of  a  Hindu  in  property 
which  previously  belonged  to  the  united  family  is 
after  his  decease  and  while  yet  in  the  hands  of  his 
heir,  assets  for  payment  of  the  debts  of  the  deceased. 
The  whole  of  the  family  undivided  estate  would 
generally,  when  in  the  hands  of  the  sons  or  grand- 
sons, be  liable  for  the  debts  of  the  father  or  grand- 
father, and  previously  to  the  passing  of  Bombay  Act 
VII  of  1 866,  the  sons  and  grandsons  were  j>er8onally 
liable  for  the  debts  of  the  father  and  grandfather, 
whether  they  received  assets  or  not.  But  there  is 
no  authority  for  the  converse,  viz.,  that  the  father  or 
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grandfather  is  responsible  for  the  debts  of  his  son  or 
grandson  independently  of  the  receipt  of  assets,  un- 
less he  promise  payment.  The  proposition  of 
Hindu  law  that  debts  follow  the  assets  into  whose- 
soever hands  they  come  must,  generally  speaking, 
be  confined  to  separate  estate,  and  the  hability  of 
undivided  ancestral  estate  in  the  hands  of  sons  and 
grandsons  to  the  debts  of  the  father  or  grandfather 
is  exceptional.  Udaram  Sitaram  v.  Ranu  Pan- 
DAJi II  Bom.  76 


13. 


Inheritance 


Minor — Lidbiliiij  of  son  for  father'' s  debts — Bom. 
Art  VII  of  1866.  In  the  Presidency  of  Bombay 
under  the  provisions  of  Bombay  Act  VII  of  1866, 
where  a  Hindu  dies  intestate  leaving  property,  his 
son  is  liable  to  his  (the  father's)  creditors  to  the  ex- 
tent of  the  value  of  the  property,  although  the 
property  may  not  have  come  into  the  son's  posses- 
sion, but  remains  in  the  hands  of  third  persons.  The 
father  having  left  property,  the  son  may  recover  it 
if  it  has  been  taken  against  his  assent,  and  he  ought 
to  do  so  to  enable  him  to  discharge  the  first  duty  of  a 
Hindu  to  his  deceased  father.  So  long  as  he  takes 
no  steps,  it  is  to  be  presumed  that  the  property  is 
held  with  his  assent.  Hy  may  reclaim  it  if  he  will, 
and  thus  it  is  held  to  his  use  within  the  meaning 
of  s.  2  of  Bombay  Act  VII  of  1 866.  Keval  Bhagvan 
V.  Ganpati  Narain      .         I.  Ii.  R.  8  Bom.  220 


14. 


Son^s       estate 


liable  for  debt  of  deceased  father  contracted  as  surety 
— Contract  Act,  s.  131.  In  a  suit  brought  to  recover 
money  from  the  estate  of  a  deceased  Hindu  in  the 
hands  of  his  son  on  a  surety-bond  executed  by  the 
father  : — Held,  that  the  estate  of  the  son  was  liable 
according  to  the  principles  of  Hindu  law,  and  that 
the  question  was  not  affected  by  the  provisions  of 
the  Contract  Act.  Sitaramayya  v.  Venkatra- 
MANNA        .         .         .        I.  L.  R.  11  Mad.  373 

15.  — 


— ■ Suit        against 

sons  of  Hindu  debtor  on  a  bond  executed  by  father, 
not  cognizable  by  Small  Cause  Court — Hindu  law 
— Liability  of  son  for  debt  of  living  father.  In  a 
suit  upon  a  bond  executed  by  a  Hindu,  the  plaintiff 
made  the  debtor's  sons  defendants  along  with  the 
father  and  a  decree  was  passed  against  the  father 
and  sons  jointly  for  payment  of  the  debt.  Held,  by 
the  Divisional  Bench,  that  the  decree  against  the 
sons  was  bad.     Narasinga  i'.  Subba 

I.  L.  R.  12  Mad.  139 


16. 


Son^s     liability 


for  father^ s  debts — Decree  against  legal  representa- 
tives of  a  deceased  debtor — Assets.  Where  a  suit 
is  brought  against  the  son  and  legal  representatives 
of  a  deceased  Hindu  for  debts  contracted  by  the 
latter  the  Court  ought  to  pass  a  decree,  although  the 
deceased  debtor  may  have  left  no  assets.  Bapaji 
V.  Umedbhai,  8  Bom.  A.  C.  245,  followed.  Lalltt 
V.  Tribhuban  Motiram    I.  L.  R.  13  Bom.  653 


17. 


Father'' s    liabil- 


ity as  surety — Liability  of  his  sons  for  the  debt  for 
which  he  was  surety.  Ancestral  property  in  the 
hands  of  sons  is  liable  for  a  father's  debt  iucurred 
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as   a  surety.     Tukarambhat  v.    Gangaram  Mul- 
GHAND  Gujar    .         .        I.  L.  R.  23  Bom.  454. 


18. 


Debt  incurred  for 


sradh  of  father.  The  payment  of  a  debt  incurred' in 
conducting  the  sradh  of  a  father  is  incumbent  upon 
a  son,  whether  he  is  of  age  or  a  minor  or  a  post- 
I  humous  son.  Sukeenaah  Banoo  v.  Huro  Churn 
BuRUJ 6  W.  R.  34 

^^«  Liability  of  son 

to  pay  barred  debt  of  father.  S  sued  N,  a  Hindu, 
:  to  recover  R30  secured  by  a  promissory  note  exe-. 
i  cuted  by  N's  deceased  father  in  consideration  of  a 
debt  for  which  S  had  sued  the  father  and  which  had 
been  declared  barred  by  limitation.  Held,  that  N 
M^as  bound  to  pay  the  debt  from  any  assets  of  his 
father  received  by  him.     Narayanasamt  v.  Samid4 

I.  Ii.  R.  6  Mad.  293: 

20. • —   Liability  of  pol- 

liam  in  hands  of  son  for  debts  of  possessor.  In  a 
suit  to  recover  from  the  minor  son  of  the  late  posses  - 
sor  of  a  polliam,  of  which  the  guardians  of  the  minor 
were  in  possession  by  virtue  of  a  fresh  grant  made 
by  the  Government  to  the  minor  after  the  death  of 
his  father,  the  late  possessor,  money  lent  to  the 
father  of  the  minor  to  pay  off  arrears  of  peishcush 
for,  which  the  polliam  was  about  to  be  attached,  and 
for  reproductive  work  done  upon  the  land  : — Held, 
that  the  income  of  the  polliam  was  not  liable  for  the 
debt.  Arbuthnot  v.  Oolijgappa  Chetty 

5  Mad.  303 

s.c.  on   appeal  to     Privy    Council.     Oolugappa 
Chetty    v.    Arbuthnot         .        14  B.  L.  R.  115 

L.R.  II.A.  282, 


21. 


Personal  debts — 


Charge  on  estate.  Debts  undertaken  by  the  holder 
of  an  ancestral  and  impartible  poUiaput  in  respect 
of  decrees  obtained  against  his  mother  cannot  by 
such  undertaking  become  a  charge  upon  villages 
forming  part  of  the  estate.  Kosala  Rama  Pillai  v. 
Saluckai  Tevar  alias  Oyya  Tevar    8  Mad.  189- 


22. 


Loan    incurred 


to  pay  ancestral  debt.  Where  money  was  borrowed 
by  a  near  relative  of  a  joint  Hindu  family,  holding 
part  of  the  ancestral  property  and  appearing  before 
the  world  as  a  co-parcener  of  the  family,  to  pay  off  a 
bond  fide  ancestral  debt,  the  loan  ^vas  held  to  be  a 
family  and  not  a  personal  debt.  Buldeo  Ram 
Tewaree  v.  Somessur  Paubay      .     7  W.  R.  491 


23. 

for  debts. 


Liability   of  heir 


According  to  Hindu  law,  a  creditor  can- 
not follow  the  property  of  a  deceased  debtor,  but  he 
may  hold  the  heir  personally  liable.  Unnopoorna 
Dassea  v.  Ganga  Narain  Pal       .     2  W.  R.  296 


24. 


Liability  of  heir 


— Lien  of  creditor  for  debts.  When  a  Hindu  dies 
indebted,  his  estate  does  not  in  whole  or  in  part  vest 
in  the  creditor  as  if  by  hypothecation,  but  the  entire 
estate  absolutely  passes  to  the  heirs  with  full  power 
to  deal  with  the  whole  estate  before  satisfaction  of 
the  debts.  The  creditor  has  no  lien  on  the  estate 
preferential  to  him  who  takes  the  estate  in  pledge 
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from  the  heirs,  nor  can  he,  after  the  alienation  there- 
of by  heirs  for  a  bond  fide  and  valuable  consideration, 
follow  it  in  the  hands  of  the  alienee.  He  has  merely 
a  right  of  suit  against  the  heirs  personally  who  are 
held  liable  for  the  same  to  the  extent  of  the  assets 
they  receive  by  inheritance.  Zububdust  Khan  v. 
Indurmun      .      1  Agra  F.  B.  71 ;  Ed.  1874,  55 

25. Power  of  heir  to 


■dispose  of  estate — Creditor's  right  to  follow  assets  of 
deceased  Hindu  into  hands  of  purchaser  for  value 
Under  the  Hindu  law  the  property  of  a  deceased 
Hindu  is  not  so  hypothecated  for  his  debts  as  to  pre- 
vent his  heir  from  disposing  of  it  to  a  third  party 
or  to  allow  a  creditor  to  follow  it  into  the  hands  of  a 
person  who  has  purchased  it  from  the  heir  of  the 
deceased  in  good  faith  and  for  valuable  consider- 
ation. Suribussapa  v.  Moodkapa,  8  Harr.  232  and 
Naroo  Huree  v.  Konhier  Munohur,  8  Harr.  289, 
followed.  Jamiyatram  Ramchandba  v.  Pabbhu- 
DAs  Hath        ....         9  Bom.  116 

26.  •  Liability  of  heir 

— Certificate  to  collect  d^ts — Alienation  of  the 
estate  of  a  deceased  person  for  the  payment  of  his 
debts — Succession.  Where  a  peron  to  whom  a  cer- 
tificate had  been  granted  under  Act  XXVII  of  1860 
to  collect  the  debts  due  to  the  estate  of  a  deceased 
Hindu,  but  who  had  no  share  or  interest  in  such 
-estate  contracted  a  debt  for  the  purpose  of  paying 
debts  due  from  such  estate,  and  charged  such 
.estate  with  the  payment  of  such  debt : — Held, 
that  the  creditor  could  not,  by  virtue  of  the  acts 
of  such  person,  claim  to  recover  the  moneys 
advanced  by  him  to  such  person  from  the  heirs 
and  estate  of  the  deceasea,  even  though  suoh 
moneys  had  been  applied  to  the  liquidation  of  the 
debts  of  the  deceased.     Munia  v.  Balak  Ram 

I.  Ii.  B.  2  All.  513 

See  also  Hasan  Ali  Mehdi  Hasan 

I.  Ii.  B.  1  All.  533 

Widow,    liability 


27.    

of,  for  debts  of  husband.  A  widow  is  liable  for  a 
debt  contracted  by  her  husband.  Such  debt  may 
be  set  off  against  any  debt  due  to  her.  Grish 
Chundeb  Lahooby  v.  Koomaree  Dabea 

1  W.  B.  Mis.  24 

28.  Repairs  to  liousea 
,hdd  by  a  Hindu  lady  having  a  life-interest — Credit 
— Death  of  life-tenant  before  payment — Liability  of 
■estate  for  the  debt.  A  daughter  succeeding  to  the 
estate  of  her  father  ordered  a  quantity  of  lime  for  the 
purpose  of  making  repairs  to  certain  houses  on  the 
estate ;  the  repairs  were  completed,  but  the  lady 
died  before  the  debt  contracted  by  her  for  the  lime 
had  been  paid  off.  At  the  time  of  her  death  there 
remained  outstanding  a  large  sum  duo  as  rent, 
which  the  lady  had  neglected  to  collect  during  her 
lifetime.  In  a  suit  brought  by  the  creditor  against 
the  heir  of  the  lady  and  the  reversionary  heirs  of  her 
father's  estate  (into  whose  hands  the  estate  had  pas- 
sed), he  asked  for  a  decree — (i)  against  the  estate  in 
the  hands  of  the  reversioners ;  and  (ii)  sought  for 
jpayment  out  of  the  rents  uncollected  in  the  lady's 
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lifetime,  or  in  the  alternative  that  the  lady's  person- 
al estate  might  be  held  liable.  On  a  reference  being 
made  to  a  Full  Bench  as  to  whether  the  plaintiff 
could  enforce  his  claim  against  the  estate  in  the  hands 
of  the  heirs  of  Raj  Chunder  generally  or  as  against 
the  amount  of  rents,  which  accrued  due  to  the  ladv 
and  which  remained  uncollects  : — Held,  by  MrrTER, 
McDoNELL,  and  Prinsep,  J  J.  (Garth,  C.J.,  and 
Wilson,  J.,  dissenting),  that  the  plaintiff  was  cer- 
tainly entitled  to  be  paid  out  of  the  arrears  of  rent 
since  collected,  but  that  he  also  was  entitled  to 
enforce  his  claim  against  the  heirs  of  the  last  full 
owner  of  the  estate  generally.  Hurry  Mohtjn  Rai 
V.  GoNESH  Chunder  Doss 

I.  L.  B.  10  Calc.  823 

29.      Trade    debts  incurred  by 

Hindu  "widow — Widoio  carrying  on  business  of 
husband — Death  of  widow — Liability  of  reversioners 
to  trade  debts  properly  inctrred.  Trade  debts 
properly  incurred  by  a  Hindu  widow,  on  the  credit 
of  the  assets  of  the  business  t-o  which  she  has  suc- 
ceeded as  the  heiress  of  her  deceased  husband,  are 
recoverable,  after  her  death,  out  of  the  assets  of  the 
business,  as  against  the  reversioners  who  have 
succeeded  thereto,  even  in  the  absence  of  a  specific 
charge.  Sakrabhai  Nathubai  v.  Maganlal  Mul- 
chand  (1901)  .      I.  Ii.  B.  26  Bom.  206 

30. Decree — Mitakshara      joint 

family — Decree  against  one  member,  whether  binding 
on  the  others,  and  when.  A  member  of  a  Mitakshara 
joint  family  may  be  bound  by  a  decree  and  a  sale 
thereunder  of  the  family  property,  although  he  is  not 
a  party.  The  sons  of  the  judgment-debtors  are 
bound,  unless  the  debt  be  proved  by  them  to  have 
been  for  immoral  purposes.  The  other  co-parceners 
will  be  bound,  if  the  creditor  or  the  purchaser  can 
prove  that  the  debt  was  contracted  for  their  benefit, 
and  if  the  decree  is  substantially  against  them, 
though  in  form  it  might  be  against  the  head  mem- 
ber or  members  of  the  family.  Hari  Vithal  v. 
Jairam  Vithal,  I.  L.  R.  14  Bom.  5V  ;  Sakharam  v. 
Dejyji,  L  L.  R.  J 3  Bom.  3  -'l  ;  Sheo  Pershad  s  ingh  v. 
Saheb  Lai,  I.  L.  R.  jn  Calc.  463,  and  Daulat  Ram 
V.  Mehir  Cliand,  L  L.  R.  15  Calc.  70,  referred  to. 
Buldeo    Sonar  v.  Mobarvk  Ali  (1902) 

I.  L.  B.  29  Calc.  583  s.c.  6  C.  W.  N.  370 

31.  Devolution        of 

stridhanam  property  of  a  woman  on  her  sons,  who  arr 
members  of  an  undivided  family  with  their  father  at 
the  time — Estate  taken  as  co-owners  or  tenants-in- 
common.  When  the  stridhanam  property  of  a 
woman  devolves  on  her  sons  who,  with  their  father, 
form  an  undivided  Hindu  family  at  the  time  of  the 
mother's  death,  the  sons  take  it  as  co-owners  or 
tenants-in-common  without  benefit  of  survivorship. 
The  stridhanam  property  of  a  woman  (with  a  single 
exception)  primarily  descends  upon  hor  daughters 
and,  in  default  of  daughter  on  the  daughter's  off- 
spring, females  having  precedence  over  male  off- 
spring. It  is  only  in  default  of  the  daughter's  line 
that  sons  succeed  to  their  mother's  stridhanam. 
Venk%yamma  Garu  v.  Venkalaramanayyamma 
Bahadur  Oaru,  I.  L.  R.  25  Mad.  6/.V,  explained.     In 


(    4823     ) 


DIGEST  OF  CASES. 


(    4824     ) 


HINDU  LAW— DEBTS— cow<(7. 

the  Mitakshara,  no  distinction  is  made  between 
"obstructed"  and  "  unobstructed  "  heritage  in 
respect  of  the  devolution  of  stridhanam  property. 
The  definitions  of  ' '  obstructed  ' '  and  ' '  unobstruc 
ted  "  heritage  given  therein  refer  in  terms  only  to 
the  property  of  a  male.  In  the  Hindu  Law  the  word 
*'  ancestor  "is  not  used  in  the  wide  sense  in  which 
it  is  used  in  English  Law  as  nearly  equivalent  to 
the  "  propositus  "  and  as  co-relative  of  "  heir." 
In  the  JEIindu  Law  it  is  used  only  as  signifying  a 
direct  ascendant  in  the  paternal  or  maternal  line, 
and,  more  technically,  as  signifying  the  paternal 
grandfather  and  his  ascendants  in  the  male  line. 
Where,  on  the  death  of  a  maternal  uncle,  his  estate 
devolves  by  inheritance  on  his  sister's  sons,  who  at 
the  time  are  undivided  members  of  a  Hindu  family 
governed  by  the  Mitakshara  law,  they  take  it  as  co- 
owners  or  tenants-in-common  without  benefit  of 
survivorship.      Karuppai     Nachiar   v.    Sankara- 

UABAYANAN    ChETTY    (1904) 

I.  li.  R.  27  Mad.  300 


82. 


Execution     of 


decree  application  for,  against  heirs  of  judgment- 
debtor — Notice — Code  of  Civil  Procedure  {Act  XIV 
of  1882),  s.  248 — Waiver  of  objection  against  execu- 
tion— Estoppel — Hindu  Laiv — Mitakshara    school — 
Debt,  father'' 8  not  imtiioral — Objection   to    execution 
on  ground  of  joint  property  and  devolution  by  the  rule 
of    Survivorship — Jurisdiction    of   Court   to   decide 
question — Res    judicata.     Where    a     decree  holder 
applied  for  execution  of  his  decree  and  prayed  for 
substitution  of  the  heirs  of  the  deceased  judgment- 
debtor  and  for  attachment  and  sale  of  the  properties 
in  possession  of  the  heirs,  and  notice    was    issued 
under  s.  248  of  the  Code  of  Civil  Procedure  to  show 
cause  Mhy  execution  should  not  be  issued  and  no 
cause  was  shown  and  the  Court  directed  the  issue 
^f  attachment  and  sale  of  the  properties  as  prayed 
for  without  any  objection  on  the  part  of  the  heirs 
of  the  judgment-debtors,  who  appUed  for  and  ob- 
tained time  to  pay  up  the  decretal  debt,  and  waived 
their  right  to  the  issue  of  the  fresh  proclamation 
and  paid  part  of  the  decretal  debt,  but  subsequently 
objected  to  the  execution  going,  on   the  ground 
that  the  properties  attached  were  joint  family  pro- 
perties ofa  Mitakshara  family,  that  they  were  in  pos- 
session   by  right  of   survivorship  and  not  as  heirs 
of  their  father,  and  that  such  properties  could  not 
be  sold  after  the  death  of  the  father  in  execution  of  a 
decree  against  him  :  Held,  that  there  being  no  sug- 
gestion that  the  debt  contracted  by  the  father  was 
contracted  for  immoral  purposes,  the  decree-holders 
were  entitled  to  recover,  if  not  by  execution,  at 
any  rate  by  a  separate  suit.     That  having  by  their 
acts  and  conduct  waived  their  rights,  if  any,  to  op- 
pose the  levying  of  the  debt  by  execution,  the   sub- 
stituted judgment-debtors  were  now  estopped  from 
Baying  that  the  decree  was  incapable  of  execution 
against  them.     Sadasiva  Pillai  v.  Ramalinija  Pillai, 
L.  R.  2  I.  A.2\  relied  on.     Held,  further,  that  the 
orders  made  by  the  Court  directing  the  issue  of  the 
processes   of   attachment   and    sale    proclamation 
were  binding  on  the  applicants  also  on  the  principle 
lof  res  judicata  and  they    were    precluded    from 
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questioning  the  validity  of  the  said  orders.  Mungal 
Per  sad  Dichit  v.  Oirija  KantaLahiri,  L.  R.  8 1.  J. 
123  ;  Lahshman  Chetti  v.  Kuttyan  Ghefti,  I.  L.  R. 
24  Mad.  669  ;  Bhola  Nath  Das  v.  Profulla  Nath 
Koondu  Chowdhury,  I.  L.  R.  28  Calc.  122 ;  and 
Sheoraj  Singh  v.  Kameshwar  Nath,  I.  L.  R.  24  AU. 
282,  followed.  Coventry  v.  Tulsi  Prasad  Nara- 
YAN(1904)  .         .         .        8C.  W.N.  672 

33.  Father's     debt 

binding  on  sons  even  during  father'' s  lifetime — 
Alienations  for  its  discharge  binding  on  sons — Nature 
of  mortgage  debt — No  distinction  between  mortgage 
given  for  antecedent  debt  and  mortgage  given  for  debt 
then  incurred.  It  is  established  by  a  uniform 
course  of  decisions  imder  the  Hindu  law  that  a 
debt  incurred  by  the  father,  which  is  not  shown 
to  be  illegal  or  immoral,  is,  even  during  the 
lifetime  of  the  father,  binding  on  the  son's 
interest  in  the  family  property,  and  that  any 
alienation,  voluntary  or  involuntary,  made  to 
discharge  the  debt  is  binding  on  the  son.  In  the 
case  of  a  mortgage-debt  incurred  by  the  father, 
the  debt  is  the  primary  obhgation  and  the  mort- 
gage is  only  a  collateral  security  for  its  discharge. 
If  the  debt  is  binding  on  the  son,  its  discharge 
by  making  an  usufructuary  mortgage  or  by  enforc- 
ing the  security  by  sale  is  equally  binding  on  the 
son,  inasmuch  as  he  is  thereby  exonerated  from 
liability  to  discharge  the  debt  of  the  father  by 
means  of  other  family  property.  There  is  no  dis- 
tinction in  principle,  between  a  mortgage  given  for 
an  antecedent  debt  and  a  mortgage  given  for  a  debt 
then  incm-red,  for  in  either  case  the  debt  is  binding 
on  the  son  and  the  enforcement  of  the  seoirity. 
exonerates  the  son  from  the  burden  of  his  father's 
debts.  Chidambara  Mudaliar  v.  Koothapertj- 
MAL  (1904)  .         .      I.  L.  R.  27  Mad.  328 


34. 


-Father's  liability 


in  respect  of  act  zonstituting  criminal  offence — Liabil- 
ity of  sons.  Where  a  Hindu  father  becomes  liable 
for  money  taken  by  him  and  misappropriated  under 
circumstances  which  constitute  the  taking  itself  a 
criminal  offence,  his  minor  sons  cannot  be  held  liable 
under  the  rule  of  Hindu  law  as  the  pious  duty  of  a 
son  to  pay  his  father's  debts.  Pareman  Dass  v. 
Bhattu  Mahton,  I.  L.  R.  24  Calc.  672,  and  Mahabir 
Prasad  v.  Basdeo  Singh,  I.  L.  R.  6  All.  234,  followed. 
Natasayya  v.  Ponnusanii,  I.  L.  R.  16  Mad.  99,  dis- 
tinguished and  explainea.  McDowell  &  Co.  v. 
Ragava   Chetty   (1904)  .     I.  L.  R.  27  Mad.  71 

35.  — Husband's  debt — Husband's 

debts  binding  on  undow  in  respect  of  assets  come  to  her 
hands  as  legal  representative — Widow's  right  to  reside 
in  husband's  house.  Under  the  Hindu  Law,  the 
maintenance  of  a  wife  by  her  husband  is  a  matter  of 
personal  obligation  arising  from  the  very  existence 
of  the  relation  and  quite  independent  of  the  posses- 
sion by  the  husband  of  any  property,  ancestral  or 
acquired,  and  his  debts  take  precedence  of  her  claim 
for  maintenance.  Where  the  family  consists  of  only 
the  husband  and  the  wife,  all  debts  which  would 
bind  the  husband  personally  will  necessarily  be 
binding  on  the  widow  in  respect  of  all  the  assets 
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which  have  come  to  her  hands  as  his  legal  represent- 
ative. Where  a  debt  has  been  incurred  by  the 
husband  only  as  a  surety  and  not  for  the  benefit  of 
the  family,  it  will  be  binding  on  the  assets  in  the 
hands  of  the  widow  just  as  it  will  bind  the  whole  of 
the  family  propertj-,  if  it  devolves  upon  a  son  by 
right  of  survivorship.  Where  an  undivided  Hindu 
family  consists  of  t^o  or  more  males,  related  as 
father  and  sons,  or  otherwise,  and  one  of  them  dies 
leaving  a  widow,  she  has  a  right  of  maintenance 
against  the  surviving  co-parcener  or  co-parceners 
quoad  the  share  or  interest  of  her  deceased  husband 
in  the  joint  family'  property,  which  has  come  by  sur- 
vivorship into  the  hands  of  the  surviving  co-par- 
cener or  co-parceners,  and  though  such  right  does 
not  in  itself  form  a  charge,  upon  her  husband's 
share  or  interest  in  the  joint  family  property,  yet, 
whenever  it  becomes  necessary  to  enforce  or  pre- 
serve such  right  effectually,  it  may  be  made  a  speci- 
fic charge  on  a  reasonable  portion  of  such  joint 
family  property,  such  portion  not  exceeding  her 
husband's  share  or  interest  therein.  Such  right 
may  also,  in  certain  cases,  be  enforced  against  the 
transferee  of  joint  family  property.  Manilal  v. 
Baitara,  I.  L.  R.  17  Bom.  398,  discussed.  The 
deceased  husband  of  defendant  executed  a  promis- 
sory note  as  a  surety,  and  after  his  death  a  decree 
was  obtained  against  the  defendant,  his  widoA\', 
on  the  promissory  note.  The  decree-holder  attach- 
ed a  house,  which  had  belonged  to  the  decease^l 
and  in  which  the  Andow  was  residing,  brought  it 
to  sale  and  purchased  it.  On  his  endeavouring  to 
obtain  possession  the  widow  resisted  on  the  ground 
that  she  had  a  right  of  residence  in  the  house  during 
her  lifetime  and  could  not,  therefore,  be  ejected. 
Held,  that  the  decree-holder  was  entitled  to  be 
oriven  possession  of  the  house  and  that  the  \vidow 
had  no  right  of  residence  therein.  Jayanti 
SuBBiAH  t'.  Alamelu  Manoamma  (1904) 

I.  L.  B.  27  Mad.  45 


36. 


Son's    liability — Money  due 


by  and  decree  against  father — Execuiion  proceediriga 
after  death  of  jndgment-debtor  against  family  pro- 
perty in  possession  of  sons  refused — Suit  by  creditor 
against  sons — Decree  obtained — Effect  of  decree 
against  father  as  creating  debt  binding  on  sons — 
Limitation  Act  {XV  of  1877),  Sch.  II,  Arts.  52,  120 
— Limitation  for  svit  against  son  on  original  debt  or 
on  decree.  Plaintiffs  in  1896  obtained  a  decree 
against  the  father  of  the  present  defendants,  who 
died  in  1897.  Execution  of  that  decree  was  re- 
fused as  against  the  family  propert\'  in  the  posses- 
sion of  the  defendants.  Plaintiffs  in  1899  insti- 
tuted the  present  suit  against  defendants  and  ob- 
tained a  decree.  Questions  having  been  referred 
to  the  Full  Bench  :  Held,  (i)  that  independently 
of  the  debt  arising  from  the  original  transaction, 
the  decree  against  the  father  by  its  o^n  force 
created  a  debt  as  against  him,  which  his  sons, 
according  to  the  Hindu  law,  were  under  an  obliga- 
tion to  discharge,  unless  they  showed  that  the 
debt  \\'a8  illegal  or  immoral ;  (ii)  that  if  the 
suit    had    been   brought  on   the  original  cause  of 
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action,  the  article  of  limitation  applicable  would 
have  been  the  same  as  against  the  father,  namely, 
art.  52 ;  but  as  the  suit  had  been  brought  on 
the  cause  of  action  arising  from  the  decree  against 
the  father,  the  article  applicable  was  art.  120. 
Observations  by  Bhashyam  Ayyangar,  J.,  onthe 
obb'gation  of  a  son,  under  the  Hindu  law,  to  dis- 
charge debts,  incurred  by  his  father.  Periasami 
Mud  ALIAS  V.  Seethakama  Chettiar  (1904) 

I.  Ii.  R.  27  Mad.  243 


37. 


Father's  debts — 


Sens  liability  t)  piy.  Under  Hindu  law  the  pious 
obligation  of  a  son  to  pay  his  father's  debts  exists 
whether  the  father  is  living  or  dead.  The  mere 
fact  that  a  father  is  alive  when  the  decree  against 
him  is  sought  to  be  executed  does  not  absolve  the 
son  from  his  liability  and  entitled  him  to  say  that 
satisfaction  of  the  decree  shall  not  be  obtained  by 
selling  his  interest  in  the  family  property.  When,, 
however,  the  decretal  debt  is  taintecl  by  illegality 
or  immorality,  the  son  can  contend  that  the  decree 
is  not  binding  upon  him  and  establish  the  conten- 
tion in  a  separate  suit.  Govind  v.  Sakharam 
(1904)        .         .         .         I.  Ii.  R.  28  Bom.  383 


38. 


Mitahshara — 


Debts — Surety — Grandson's  liability  to  pay  debts 
contracted  by  the  grandfather  as  a  surety.  Under 
Hindu  law  as  laid  do\vn  in  the  Mitakshara,  a  grand- 
son is  not  liable  to  pay  a  debt  which  his  grand- 
father contracted  as  a  surety,  unless  the  latter  in 
accepting  the  liability  of  a  surety  received  some 
consideration  for  it.  A  party  is  not  bound,  general  - 
ly  sjieaking,  by  a  pleader's  admission  in  argument 
on  what  is  a  pure  question  of  law  amounting  to  no 
more  than  his  view  that  the  question  is  unarguable. 
Narayan  v.  -Venkatacharya  (1904) 

I.  Ii.  R.  28  Bom.  408 


39. 


JoitU         Hindu 


family — Personal  decree  against  father — Liability  of 
son's  interests  in  the  joint  family  property.  When 
the  joint  ancestral  property  of  a  Hindu  family  is  at- 
tached in  execution  of  a  personal  decree  obtained 
against  the  father  of  the  family,  the  interests  of  the 
sons  can  only  be  exempted  from  attachment  and 
sale,  if  the  latter  can  show  that  the  debt  in  respect 
of  which  such  decree  was  obtained  was  either  taint- 
ed with  immorality  or  was  such  a  debt  as  it  was 
not  the  pious  duty  of  the  sons  to  pay.  Ram  Dayal 
V.  Durga  Singh,  7.  L.  R.  12  All.  209,  overruled. 
Beni  Madho  v.  Basdeo  Patak,  I.  L.  R.  12  All.  99  ; 
Meenakshi  Naidu  v.  Immudi  Kanaka  Ramaya 
Kounden,  L.  R.  16  I.  A.  1,  and  Mussamvi  Nanomi 
Babuusiny.  ModunMohun.  L.  R.  31.  A.  /,  refer- 
red to.     Kaban  Singh  v.  Bhup  Singh   (1905) 

I.  L.  R.  27  All.  16 


40. 


Liability  of  un- 


divided son  for  surety  debt  contracted  by  father.  Where 
a  Hindu  father  having  undivided  sons  incurs 
an  obhgation  as  surety  for  the  payment  of  a 
debt  and  not  for  keeping  the  peace  or  for  good 
behaviour,  the  whole  ancestral  property  including 
the  shares  of  the  sons  is  liable  for  the  dischai^  of 
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such  obligation.  Sitaramayya  v.  Ve.nhatramanna, 
I.  L.  R.  11  Mad.  373,  and  Tukaramhhat  v.  Ganga- 
ram,  I.  L.  R.  2S  Bom.  451,  followed.  Chettikulam 
Venkitachala  Reddiar  v.  Chettikulam  Kumara 
Venkitachala  Reddiar  1905) 

I.  L.  R.  28  Mad.  377 


41. 


Liability  of  son 


for  father'' s  debt —  Sale  or  mortgage  by  father  binding 
only  when  there  is  a  debt  existing  prior  to  the  sale  or 
mortgage.  A  sale  or  mortgage  of  joint  family  pro- 
perty By  a  father  is  binding  on  the  son's  share  only, 
vyhen  there  is  an  antecedent  debt,  i.e.,  a  debt  exist- 
ing prior  to  and  independently  of  the  sale  or  mort- 
gage. Where  the  debt  is  incurred  at  the  time  of  sale 
or  mortgage  it  is  not  an  antecedent  debt  within  the 
meaning  of  those  words  as  used  in  the  judgment  of 
the  Privy  Council  in  Suraj  Bunsi  Koer  v.  Sheo  Per- 
sad,  I.  L.  R.  5  Calc.  14S  ;  Chidambara  Mudaliar  v. 
Koothaperumal,  I.  L.  R.  27  Mad.  326,  dissented 
from  ;  Sami  Ayyangar  v.  Ponnammal,  I.  L.  R.  21 
Mad.  28,  approved.  Venkataramanaya  Pantulxj 
V.  Venkat  ARAM  ANA  Doss  Pantijuj    (1905) 

I.  L.  R.  29  Mad.  200 


42. 


Poliems —  Im- 


partible estate  in  the  hands  of  a  son,  assets  for  pay- 
ment of  father^ s  debts — Sale  of  right,  title  and  interest 
which  defendant  alone  p06sesses,  e^ect  of.  Impartible 
estate  taken  by  a  son  by  heritage  from  his  father  is 
assets  for  the  payment  of  the  father's  debts  not 
contracted  for  immoral  or  illegal  purposes,  and  may 
be  attached  and  sold  in  execution  of  a  decree  for 
such  debts,  Muttayan  Chettiar  v.  Sangili  Vira  Pandia 
Chinnatambiar,  L.  R.  9  I.  A.  12b',  referred  to. 
Where  subsequent  to  the  passing  of  Act  X  of  1877, 
in  execution  of  a  decree  against  the  owner  of  an  im- 
partible estate,  such  estate  is  brought  to  sale  and 
the  proclamation  of  sale  describes  the  property  sold 
as  '  the  right,  title  and  interest  of  the  defendant 
alone  '  in  accordance  with  the  form  in  force  prior  to 
the  passing  of  Act  X  of  1877,  the  mere  use  of  such 
words,  which  were  omitted  in  the  Act  of  1877,  does 
not  necessarily  imply  that  the  interest  sold  is  less 
than  the  full  proprietary  interest.  That  the  law 
as  then  established  by  judicial  decisions  recognised 
only  a  limited  interest  in  the  owner,  does  not  of 
necessity  raise  the  implication  in  such  cases.  The 
nature  of  the  debt  and  other  circumstances  may 
show  that  the  full  interest  including  that  of  the 
sons  was  actually  brought  to  sale  and  purchased. 
Abdul  Aziz  Khan  v.  Appayasami  Naicker,  I.  L.  R. 
27  Mad.  32,  distinguished.  Veera  Soorappa 
Nayani  v.  Errappa  Naidu  (1906) 

I.  Ii.  R.  29  Mad.  484 


43. 


Liability  of  sons 


for  their  father^ s  debts — Debts  incurred  for  immoral 
purposes — Money  borrowed  to  discharge  such  debts 
— Burden  of  proof — Minority — Mortgage  executed  by 
a  minor.  One  Shanker  Singh,  the  owner  of  con- 
siderable property,  both  moveable  and  immove- 
able, incurred  heavy  debts  for  immoral  objects  and 
without  any  necessity.  He  died  on  the  24th  of 
August,  IWl,  leaving  two  sons,  Sheoraj  Singh  and 
Maharaj  Singh,  him  surviving.  Shankar  Singh  and 
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his  sons  were  members  of  a  joint  Hindu  family.  To 
pay  off  his  father's  debts,  Sheoraj  Singh,  professing 
himself  to  be  sole  owner  of  his  father's  property, 
mortgaged  a  large  part  thereof  to  the  Bank  of  Upper 
India  to  secure  a  loan  of  R3,00,000.  Maharaj 
Singh,  the  younger  brother,  joined  in  the  mortgage, 
admitting  his  elder  brother's  right  to  the  property 
mortgaged  ;  but,  at  the  date  of  the  execution  of  the 
mortgage,  Maharaj  Singh  was  a  minor.  Subse- 
quently the  Bank  of  Upper  India  transferred  their 
rights  under  his  mortgage  to  one  Balwant  Singh. 
Balwant  Singh  brought  a  suit  for  sale  on  the 
mortgage  against  Sheoraj  Singh  and  Maharaj  Singh, 
and  obtained  a  decree.  Maharaj  Singh  appealed. 
Held,  that,  Maharaj  Singh,  being  a  minor  at  the  date 
of  the  execution  of  the  mortgage  in  suit,  the  mort- 
gage was,  as  regards  his  interest  in  the  mortgaged 
property,  absolutely  void.  Mohori  Bibee  v.  Dhxir- 
madas  Gho^e,  I.  L.  R.  30  Calc.  539,  followed.  The 
plaintiff  set  up  an  alternative  case  to  the  effect  that 
his  suit  was  not  based  upon  the  mortgage  alone,  but 
also  upon  the  pious  duty  of  Hindu  sons  to  pay  their 
father's  debts.  Held,  that  if  this  case  was  open  to 
the  plaintiff  on  his  pleadings  which  was  doubtful, 
the  debts  of  Shankar  Singh,  to  discharge  which  was 
the  object  of  the  transaction  now  before  the  Court, 
were  on  the  facts  of  the  case  barred  by  limita,tion. 
Narainsingh  Misra  v.  Lalji  Misra,  I.  L.  R  13  All. 
209,  Natasayyan  v.  Panmisami,  I.  L.  R.  16  Mad.  99^ 
and  Ramayya  v.  Venkataratnum,  I.  L.  R.  17  Mad. 
122,  referred  to,  and,  inasmuch  as  it  was  Sheoraj 
Singh  and  not  the  Bank,  who  had  paid  off  Shankar 
Singh's  debts,  neither  the  mortgagees  nor  their 
assignee,  the  plaintiff,  could  claim  the  benefit  of 
s.  74  of  the  Transfer  of  Property  Act,  1882.  But  if 
this  were  not  so,  it  was  open  to  the  defendant,  appel- 
lant, to  show  that  the  debts  originally  incurred  bv 
his  father  were  tainted  with  immorality,  and  this  it 
was  found  he  had  succeeded  in  doing.  It  was  net 
under  the  circumstances,  the  case  not  being  cne 
in  which  ancestral  property  had  passed  out  cf  the 
hands  of  the  joint  family,  incumbent  upon  him  to  go 
further  and  show  that  when  the  debts  were  con- 
tracted his  father's  creditors  were  aware,  or  might 
have  been  aware,  of  the  immoral  purposes  for  which 
the  money  was  borrowed.  Quare  :  Whether  the 
burden  of  proving  that  the  creditors  had  made  pro- 
per inquiries  with  a  view  to  satisfying  themselves 
that  the  money  was  not  being  borrowed  for  immoral 
purposes  did  not  lie  on  the  plaintiff  ?  Girdhari  Lai 
V.  Kantoo  Lai,  Ij.  R.  1 1.  A.  321,  Suraj  Bnn,n  Kcer  v. 
Sheo  Proshad  Singh,  L.  R.  6  I.  A.  8b',  Hunoomanper- 
saud  Panday  v.  Masummat  Bahooee  Munraj  Koon- 
weree,  6  Moo.  I.  A.  393,  Beni  Madho  v.  Basdeo  PaUik, 
I.  L.  R.  12  All.  99,  Bhawani  Bakhsh  v.  Ram  Dei, 
I.  L.  R.  13  All.  216,  Pern  Singh  v.  Partab  Singh, 
I.  L.  R.  14  All.  179,  Musammat  Jannuk  Kishoree 
Koonwur  v.  Baboo  Raghunandan  Singh,  1  S.  D.  A. 
L.  P.  {1861)  6,  .^3,  Mussammat  Nanomi  Bahuasin 
V.  Modun  Mohun,  L.  R.  13  I.  A.  7,  Jamna 
V.  Nain  Sukh,  I.  L.  R.  9  AU.  493,  Bhagbut 
Parshad  v.  Girja  Koer,  I.  L.  R.  15  Calc.  1717; 
Chintamanrav  Mehendale  v.  Kashinath,  I.  L.  R.  14 
14  Bom.  3  0,  Badri  Prasad  v.  Madan  Lai,  I.  L.  R,  15 
All.  75,  and  Debt  Dat  v.  JaduRai,  I.  L.  R.  '24  All. 
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459,  referred  to.  Where  debts  have  been  incurred 
for  immoral  purposes  by  the  father  in  a  joint  Hindu 
family  and  then  money  is  borrowed  from  a  third 
party  to  pay  off  such  debts,  and  such  third  party 
seeks  to  recover  from  the  son  the  money  so  bor- 
rowed, the  son  is  competent  to  put  forward  as  a 
defence  the  immoral  character  of  his  father's  ori- 
ginal debts.  He  is  not  confined  in  his  pleadings  to 
the  circumstances  of  the  loan  taken  to  pay  off 
those  debts.  Saravana.  Tevan  v.  Muttayi  Ammal,  6 
Mad.  H.  C.  Rep.  37 J,  followed.  Mahatiaj  Singh  v. 
Balwant  Singh  (1906)       .    I.  L.  B.  28  AIL  508 

44. Decree  for  mesne 

<profits.  Under  the  Mitakshara,  a  son  is  under  a 
pious  obligation  to  discharge  a  decree  for  mesne 
profits  obtained  against  his  father  by  a  person 
whom  the  latter  wrongfully  kept  out  of  possession 
of  immoveable  property.  Natae^yj/an  v.  Ponnu- 
sami,  I.  L.  R.  16  Mad.  99,  approved.  Peary  Lal 
SiNHA  V.  Chandi  Charan  Sinha  (1906) 

U  C.  W.  N.  163 


45.  Son^s  liability  to 

pay  father'' 8  debts — Decree  for  damages  restUting  from 
a  wrongful  act  committed  by  the  father — Ancestral 
estate  in  the  hands  of  the  son  not  liable  under  the 
decree.  The  plaintiff  obtained  a  decree  against  the 
defendant's  lather  for  damages  to  the  plaintiff's 
property  caused  by  a  dam  erected  by  the  latter, 
which  obstructed  the  passage  of  water  thereto.  On 
the  latter 's  death  the  decree  was  sought  to  be  en- 
forced against  his  son  ^nth  respect  to  the  ancestral 
estate  in  the  hands  of  the  son.  Hdd,  that  the  son 
was  not  liable  under  Hindu  law,  under  the  decree. 
His  father's  act  in  obstructing  the  passage  of  water 
to  the  decree-holder's  lands  may  not  have  been 
illegal  in  the  usual  sense  of  the  term,  that  is  to  say, 
it  may  not  have  been  committed  in  contravention  of 
any  express  provision  of  the  law  ;  but  the  result  of 
the  suit  showed  that  it  was  ^vrongful,  and  for  a 
liability  so  incurred  the  son  could  not  be  held 
answerable  A\hen  the  estate  that  bad  come  to  hia 
hands  had  derived  no  benefit  from  the  act.  Under 
Hindu  Law,  the  son  is  not  to  be  held  liable  for  debts, 
A\hich  the  father  ought  not,  as  a  decent  and  re- 
spectable man,  to  have  incurred.  He  is  answerable 
for  the  debts  legitimately  incurred  by  his  father ; 
not  for  those  attributable  to  his  failings,  follies  or 
caprices.  Durbar  Khachar  v.  Kh achar  Har.stjr 
(1908)        .         .         .        I.  L.  K.  32  Bom.  348 

46,  ^— 1 ^ Son's  liability  for 

father^s  debt  incurred  in  transaction  amounting  to 
criminal  offence.  Where  an  undivided  Hindu 
father  acting  as  the  administrator  of  a  certain  estate 
was  made  liable  in  respect  of  monies  received  by 
him  and  not  properly  accounted  for,  the  undivided 
son  cannot  escape  liability  for  such  claim  on  the 
ground  that  the  debt  was  the  result  of  a  criminal  act 
of  the  father,  unless  he  shows  that,  in  respect  of  the 
particular  amounts  claimed,  the  father  had  made 
himself  amenable  to  the  Criminal  Law  by  doing  br 
omitting  to  do  anything.  Proof  of  mere  omission  to 
account,  without  anything  more,  will  not  suffice  to 
exempt  the  son  from  liability.     McDowell  d:  Co.  v. 
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Raghava  Chetty,  I.  L.  R.  27  Mad.  71,  distinguished. 
Natasayyan  v.  Ponusami,  I.  L.  R.  16  Mad.  99,  fol- 
lowed.    Erasala    Gurunatham   Chetty    v.    Ad- 

DEPALLY  RaGHAVALU  ChETTY  (1908) 

I.  L.  R.  31  Mad.  472 


47. 


Son^s  liability  for 


father's  debts — Son  liable  for  father's  misappropria- 
tion, when  su^K  misappropriation  amounts  only  to  a 
breach  of  civil  duty.  ^Vhere  an  undivided  Hindu 
father  misappropriates  money  received  by  him  for 
the  purpose  of  being  paid  to  others  in  the  course  of  a 
transaction  entered  into  by  him  for  the  benefit  o  f 
the  family,  and  under  circumstances  which  con- 
stitute such  misappropriation,  a  mere  breach  of  civil 
duty  and  not  a  criminal  act,  the  undivided  son's 
interest  in  the  joint  family  property  is  liable  for  the 
repayment  of  the  monies  so  misappropriated  to  the 
person  entitled  to  be  paid.  McDowell  <&  Co.  v. 
Raghava  Chetty,  I.  L.  R.  27  Mad.  71,  distinguished . 
Kanemab  Venkappayya  v.  Krishna  Chabiya 
(1907)    .         .         .         .     I.  L.  R.  31  Mad.  161 


48. 


Debts — Son^s 


liability  to  pay  father'' s  debts — Attachment  of  son's 
share  in  family  property — Father's  power  to  deal 
vnth  the  attached  share — Civil  Proccdxire  Code  {Act 
XIV  of  1882),  8.  276.  When  the  right,  title  and 
interest  of  a  Hindu  son  in  joint  ancestral  property 
has  been  attached  in  execution  of  a  decree  against 
him  and  its  private  alienation  by  him  has  been 
prohibited  by  an  order  of  the  0)urt  under  s. 
276  of  the  C!ode  of  Civil  Procedure,  his  father  is 
deprived  of  the  power  of  alienation  of  that  interest 
in  satisfaction  of  his  own  debts.  Subraya  i'. 
Nagappa  (1908)  .  I.  li.  R.  33  Bom.  264 
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1.  (Creation  op  Endowment       .         .     4831 

2.  Proof  of  Endowmeiw   .         .         .     4836 

3.  Non-performance  of  Services       .     4838 

4.  Dealing  with,  and     Management 

OF,  Endowment.         .         .         .     4838 

5.  Succession  in  Management   .         .     4844 

6.  Dismissai^  of  Manager  of  Endow- 

ment .....  4866 

7.  Transfer  of  Right  of  Worship  .  4860 

8.  Alienation  of  Endowed  Property  4863 

9.  Shsbaitship 4876 

See    Company — Transfer    of    Shares* 
and  Rights  of  Tranferees. 

I.  L.  R.  26  Mad.  79 

See  Endowment    .  I.  L.  R.  26  Mad.  31 

See  Hindu  Law — Inheritance — Religi- 
ous Persons — Mohunts. 

I.  li.  R.  9  All.  1 
L.  R.  13  I.  A.  100 
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8ee     Hindu     Law — Partition — Agree  " 

MENTS    NOT    TO    PARTITION    AND      ReS" 
TRAINT  ON  PARTITION     .     8  B.  L.  R.  60 

I.  L.  B.  6  Calc.  106 
I.  L.  R.  12  Mad.  287 

^See^HiNDU  Law — ^Will — Construction 
OF  WHiLS — Bequest  to  Idol. 

2  B.  L.  R.  A.  C.  137  note 

See  Hindu  Law— Will — Construction 
OF  Wills — -Bequests  for  Charitable 
Purposes. 

See  Limitation  Act,  1877,  Sch.  II,   Art. 
144 — Adverse  Possession 

Marsh.  485 

I.  li.  R.  9  Bom.  169 

I.  Ii.  R.  13  Mad.  402 

I.  L.  R.  12  Bom.  322 

1. 1/.  R.  23  Calc.  536 

I.  L.  R.  19  Mad.  243 

I.  L.  R.  23  Mad.  271,  439 

See  Limitation  Act,  1877,  Sen.  IT,  Arts. 

120  and  144    .     I.  Ii.  R.  26  Mad.  113 

See  Malabar  Law — Endowment. 


1. 


alienation  of  endowed  property  — 

See  Attachment — Subjects  of  Attach- 
ment— Offerings   to  Hindu  Deity. 
I.  L.  R.  28  Calc.  470 

1.  CREATION  OF  ENDOWMENT. 

^ Creation    by  deed    of  gift— 

endowment — Sheba     Presumption.     The 


Object    of 

presumption  is  that  the  object  of  an  endowment  by 
a  Hindu  for  the  worship  of  idols  is  to  preserve  the 
eheba  in  the  family,  rather  than  to  confer  a  benefit 
on  an  individual ;  but  if  there  are  in  the  deed  of  gift 
no  words  denoting  an  intention  of  the  donor  that  the 
gift  should  belong  to  the  family,  that  presumption 
will  not  arise.  Chundernath  Roy  v.  Gojbindnath 
Roy     .        .  .         .    11 B.  Ii.  R.  P  C.  86 

18W.  R221 

Collector  of  Moorshedabad  v.  Shibessuree 
Dabea     .         .         .         .     11  B.  L.  R.  P.  C.  86 

18W.  R.  226 

2. Creation  of  religious  endo^w- 

ment — Charity — Family       idols — Sale       of    trust 
property  in  execution- — Suit     by   trustee   to  recover 
the  property — Limitation.     The  Hindu  law,  unHke 
the  English  law  with  respect  to  charities,  makes  no 
distinction  between  a  religious  endowment  having 
for  its  object  the  worship  of  a  household  idol  and  one 
which  is  for  the  benefit  of  the  general  public.     In 
execution  of  decree  against  the  plaintiff,  as  the  re- 
presentative of  his  deceased  father  and  brother, 
I  ccirtain  lands  were  sold  to  the  first  defendant.     The 
I  plaintiff  sued  to  recover  them,    alleging  that  the 
[former  owner  of  the  lands  had  assigned  them  to  his 
j(the  plaintiff's)  brother  and  himself  (the  plaintiff), 
|and  their  descendants  by  a  deed  of  gift  to  perpetu- 
ite  the  worship  of  the  donor's    household  idol. 
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Held,  that  the  plaintiff  was  entitled  to  recover  the 
property.  The  gift  was  a  valid  one,  creating  a  re- 
hgious  endowment  imder  the  Hindu  law,  and  the 
plaintiff's  suit  was  not  to  set  aside  the  sale,  but  was 
one  by  the  tnistee  of  the  endowment  to  recover  the 
property  to  which  the*limitation  of  twelve  years  was 
applicable.     Rupa  Jagshet  v.   Krishnaji  Govind 

I.  Ii.  R.  9  Bom.  169 

3.  Form  of  creation — 

Perpetuity — Trust — Void  and  inoperative  devise.  A 
Hindu  by  will  devised  certain  property,  consisting 
of  a  family  dwelling-house  and  land,  to  trustees  for 
ever,  for  the  residence,  maintenance,  and  perform- 
ance of  the  worship  of  certain  family  idols,  and 
appointed  his  sons  and  their  descendants  ia  the 
strict  male  line  to  be  shebaits  of  the  idols  for  ever, 
making  provision  for  their  residence  in  the  family 
dwelling-house  ;  the  will  also  contained  a  clause 
restraining  any  partition,  division,  or  alienation 
of  the  property  so  dedicated  to  the  worship  of  the 
idols.  The  testator  appointed  the  trustees  execu- 
tors of  his  will,  and  by  a  codicil  bequeathed  lega- 
cies to  various  members  of  his  family.  In  a  siut 
against  the  executors  to  recover  a  legacy  so  be- 
queathed : — Held,  that  the  devise  of  the  property  to 
the  idols  was  void  and  inoperative  as  being  a  settle- 
ment in  perpetuity  on  the  male  descendants  of  the 
testator  and  for  their  use,  and  not  a  real  dedication 
for  the  worship  of  the  idols.  Pbomotho  Dossbe 
V.  Radhika  Pershad  Dutt     .       14  B.  L.  R.  175 


4. 


Devise    for    wor- 


ship of  idol — Right  to  refund  of  money  expended.  De- 
vise upon  trust  for  the  use  of  a  thakoor,  with 
direction  that  the  wife,  daughter,  and  daughter- 
in-law  of  testator  be  allowed  to  live  in  the  house  for 
their  lives  and  perform  the  worship  of  the  idol,  with 
limitation  over  to  others  on  the  decease  of  the 
survivors  of  them,  and  a  sum  of  R.16  allowed  to 
the  survivor  of  the  first  legatee  for  the  purposes  of 
the  idol,  and  after  her  death  that  the  same  sum  be 
applied  to  the  expenses  of  the  idol.  When  the 
legatee  has  for  a  time  at  her  own  expense  kept  up 
the  service,  she  is  not  entitled  to  have  the  money 
refunded.  Roymoney  Dossee  v.  Roghunath 
Sen       ....       1  Ind.  Jur.  N.  S.  14 


5. 


Public     charity — 


Tru^t — Public  charitable  or  religious  tru^t — Offer- 
ings made  to  an  idol — Liability  of  persons  in  posses- 
sion of  an  idoVs  property — Account.  A  trust  for  a 
Hindu  idol  and  temple  is  to  be  regarded  in  India 
as  one  created  "  for  public  charitable  purposes  " 
within  the  meaning  of  s.  539  of  the  Code  of  Civil 
Procedure  (Act  X  of  1877).  The  Hindu  law  re- 
cognizes not  only  corporate  bodies  with  rights  of 
property  vested  in  the  corporation  apart  from 
its  individual  members,  but  also  the  juridical  per- 
sons or  subjects  called  foundations.  A  Hindu  who 
wishes  to  establish  a  reUgious  or  charitable  in- 
stitution may,  according  to  his  law,  express  his 
purpose  and  endow  it,  and  the  ruler  will  give  effect 
to  the  bounty,  or  at  least  protect  it.     A  trust  is 

7  o  2 
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not  required  for  this  purpose  as  it  is  by  English  law. 
Those  who  take  charge  of  gifts  made  to  a  reUgious 
or  charitable  institution — whether  such  gifts  con- 
sist of  cash,  jewels,  or  land — incur  thereby  a  res- 
ponsibiUty  for  their  due  application  to  the  purposes 
of  the  institution.  They  are  answerable  as  trustees 
would  be,  even  though  they  have  not  consciously 
accepted  a  trust ;  and  a  remedy  may  be  sought 
against  them  for  maladministration  by  a  suit  open 
to  any  one  interested  as  under  the  Roman  system 
in  a  like  case  by  means  of  a  popularis  actio.  Mano- 
HAR  Ganesh  Tambekar  V.  Lakbuviiram  Govindram 

I.  li.  K.  12  Bom.  247 


e. 


Gift     to     Hindu 


7. 

— Mode  of  dedication.  Under  Hindu  law,  an  idol  as 
symbolical  of  religious  purposes  is  capable  of  being 
endowed  with  property,  but  no  express  words  of  gift 
to  such  idol  in  the  shape  of  a  trust  or  otherwise 
are  required  to  create  a  valid  dedication.  Mandhar 
Oaneah  Tambekar  v.  Lakhmiram  Oohindramy  I.  L. 
R.  12  Bom.  247 f  approved.  Sonatun  Byaack  v. 
Juggutsoondree  Dossee^  <S  Moo.  I.  A.  16,  and 
Ashutosh  Dutt  v.  D  rga  Churn  Chniterjee,  I.  L.  R. 
6  Calc.43<:  L.  R.  h  I.  A.  1S2,  distinguished. 
BHTJGGOBUTTy  Prosunno  Senv.  Gooroo  Prosonno 
Sen     .         .         .         .1.  Ii.  R.  25  Calc.  112 


8. 


Qift  of  idol  and 


debutter  land — Private  endoumient — Benefit  of  idol 
— Shehaits — Debutter  'property.  A  gift  of  an  idol 
and  of  the  lands  with  which  it  is  endowed  (being 
a  private  endowment)  made  with  the  concurrence  of 
the  whole  family  to  another  family  for  the  purpose 
of  carrying  on  the  regular  worship  of  the  idol,  if 
made  for  the  benefit  of  the  idol,  is  not  invalid,  and 
is  one  binding  on  succeeding  shebaits.  Khetter 
Chunder  Ghose  v.  Hari  Das  Bttndopadhya 

I.  L.  R.  17  Calc.  557 


9. 


Invalid      endow- 


ment— Deeds  made  witJumt  intention  thai  they  ahovld 
he  acted  upon — Donor  not  divesting  himself  of  dedi- 
cated property.  Case  in  which  a  good  title  was 
made,  by  her  transfer  of  her  inheritance,  through 
the  daughter  and  heiress  of  a  deceased  member  of 
a  joint  family  of  brothers,  under  the  Dayabhaga, 
although  her  father  had  executed  deeds  dedicating 
his  share  of  the  family  property  to  trustees,  for  the 
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worship  of  the  family  deity  ;  this  dedication  having^ 
been  inoperative,  because  it  was  neither  his  nor  his 
brother's  intention  that  the  deeds  should  be  acted 
upon,  and  he  had  never  divested  himself  of  his  share. 
Watson  &  Co.  v.  Ramchtjnd  Dutt 

I.  L.  R.  18  Calc.  la 
Ii.  R.  17  I.  A.  110 


temple — Tru^t.  The  defendants  made  a  gift  of  land 
to  a  Hindu  temple  for  the  purpose  of  defraying 
the  expenses  appertaining  to  the  idol.  The  temple 
was  built  and  the  gift  made  in  1870.  The  defend-  j 
ants  obtained  from  the  revenue  authorities  muta-  | 
tion  of  names  in  the  idol's  favour  and  an  acknow-  , 
ledgment  of  the  person  whom  they  nominated  as  ; 
agent  or  manager.  Held,  by  the  Full  Bench,  that  the  I 
gift  made  by  the  defendants  constituted  a  trust  for  \ 
the  purpose  of  the  temple.  Pes  Edge,  C.J.,  and  ! 
Tyrrell,  J. — That  the  defendants  before  the  Court  j 
did  not  constitute  themselves  trustees  in  any  sense,  j 
Raghubar  Dla.l  v.  Kesho  Ramanuj  Das 

I.  Ii.  R.  10  All.  18 

—  Dedication  to  idol 


10. 


Mode  of  dedica- 


tion— Debutter  property — Idol — Partition  subject  to 
trust  for  idol.  In  a  suit  for  possession  by  partition 
the  plaint  stated  that  the  common  ancestor  of  the 
plaintiff  and  the  defendant  and  his  five  sons  ac- 
quired certain  properties  ;  that  on  the  death  of  the 
ancestor,  his  five  sons  separated  among  themselves, 
and  each  took  a  certain  share  of  land  for  his  own 
expenses,  and  the  remaining  portion  of  the  lands 
they  held  in  ijmalee  among  themselves  ;  that  one  of 
them  became  the  manager  of  this  portion  of  the 
lands,  made  the  collections  of  the  rents,  and  from 
the  profits  thereof  paid  the  expenses  of  the  rash, 
dole,  etc.,  festivals,  and  the  worship  of  the  debta, 
all  of  which  were  alleged  to  be  patrimonial,  and 
divided  the  balance.  The  defence  substantially 
was  that  the  whole  of  the  ijmalee  land  was  the  pro- 
perty of  the  idol.  It  was  found  in  the  lower  Court 
that  a  certain  portion  of  the  land  was  debutter  and 
not  partible,  and  a  decree  was  made  for  parti- 
tion of  the  remainder.  Held,  on  appeal,  that,  as  it 
was  not  shown  that  this  latter  portion  of  the  pro- 

Serty  had  been  transferred  from  the  family  and  de- 
icated  to  the  idol,  a  partition  of  it  should  be  made, 
but  subject  to  a  trust  in  favour  of  the  idol.  Ram 
CooMAR  Paul  v.  Jooender  Nath  Paul 

I.  Ii.  R.  4  Calc.  56 
2  O.  Ii.  R.  310 


11. 


Religious  endow- 


ment— Endowment  to  take  effect  after  a  life  estate. 
Held,  that  there  is  no  objection  to  the  limitation  by 
a  Hindu  testator  or  settlor  of  a  life  estate  followed 
by  an  endowment  of  property  to  religious  or  chari- 
table purposes.     Gobind  Prasad  v.  Gomti    (1908) 

L  Ii.  R.  30  All,  288 


12. 


Endowment — 


Crction  of  Endowment — Proof  of  Dedication  to  Idols 
— Alienation  of  endowed  property — Construction  of 
grant  of  Debutter  property — Ancient  Document — 
Evidence  Act  {I  of  1872).  s.  90— Power  of  Mohant  to 
grant  lease  in  perpetuity  at  fixed  rent — Landlord 
and  Tenant — Limitation  Act  {XV  of  lS77)y  Sch.  II, 
Arts.  134, 144 — Bond  fide  Purchaser.  The  origin  of 
title  to  the  property  in  suit  was  a  sanad  of  1787 
granted  by  the  Raja  of  Pandra  to  the  predecessor  in 
title  of  the  plaintiff,  the  sebait  of  a  shrine  managed 
by  Goswamis  among  whom  the  office  of  Mohant 
had  descended  for  more  than  100  years  by  the  rule 
of  lineal  primogeniture,  in  the  following  terms : — 
"  To  the  remembered  and  abode  of  all  blessings,  Sri 
Bichitrananda  Mohant  Goswami,  of  good  character. 
This  deed  of  pottah  of  debutter  property  is  execute 
to  the  following  effect.  I  do  grant  to  you  by  way  of 
lakhernj  dehvlter  the  entire  mouzah  of    Gorfalbari 
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in  pergunnab  Pandra  .  .  .  By  bestowing  your 
blessings  on  us  you  do  enjoy  and  possess  the  same 
Avith  fresh  felicity.  If  I  or  any  of  my  heirs  ever  dis- 
possesses you,  the  dispossession  shall  be  ineffectual." 
The  evidence  in  the  case  showed  that  the  donee 
received  the  gift  as  one  for  the  service  of  the  parti- 
cular idols  whose  sebait  he  was,  and  that  the  income 
of  the  mouzah  had  ever  since  been  entirely  appro- 
priated for  that  service.  In  1860  the  then  Mohant 
describing  himself  as  "  brittibhogi-holder  of  de- 
buttar,^^  granted  to  the  predecessor  in  title  of  the 
defendants  a  moTcurari  pottah,  or  permanent  lease, 
of  the  mouzah  in  which  it  was  described  as  **  my 
long-standing  ancestral  lakheraj  debutter  property 
endoAved  for  the  service  of  the  deity."  In  a  suit 
brought  to  set  aside  the  lease  as  being  beyond  the 
powers  of  the  Mohant  and  therefore  void,  it  was  con- 
tended by  the  defendants  that  though  the  grant  was 
to  the  Mohant  and  "  by  way  of  lakheraj  debutter,^* 
there  was  no  complete  or  specific  dedication  of  the 
mouzah  to  the  service  of  any  idol,  but  that  the 
gift  was  to  the  Mohant  personally  and  descendible 
to  Ms  heirs : — Held,  by  the  Judicial  Committee 
(reversing  the  decision  of  the  High  Court),  that, 
under  the  circumstances  of,  and  on  the 
evidence  in,  the  case,  the  mouzah  was  debuttur 
property  in  the  sense  of  having  been  dedi- 
cated to  the  worship  of  the  idols  represented  by 
the  Mohant  to  whom  it  had  been  originally  granted. 
Though  the  mere  fact  of  the  proceeds  of  any  land 
being  used  for  the  support  of  an  idol  may  not  be 
proof  that  that  land  formed  an  endowment  for  the 
purpose,  yet  it  was  a  fact  that  might  well  be  taken 
into  consideration,  when,  as  in  this  case,  the 
intention  of  the  foumler  had  to  be  gathered  from 
an  ancient  document  expressed  in  ambiguous  lan- 
guage. Muddun  Loll  v.  Komnl  Bibee,  8  W.  E.  42, 
followed.  There  was  no  allegation  of  any  special 
circumstances  of  necessity  to  justify  the  grant  of  the 
lease  %\  hich  was  subject  to  a  fixed  rent  charge,  pay- 
ment  of  which  had  all  along  been  made  to  the 
Mohant :  Held,  that  the  power  of  a  Mohant  to  alie- 
nate debutter  property  being,  like  the  power  of  a 
Manager  for  an  infant  heir,  limited  to  cases  of  un- 
avoidable necessity  {Prosunno  Kumari  Debya  v. 
Golab  Chand,  14  B.  L.  R.  450  ;  L.  E.  2  I.  A.  145),  a 
permanent  lease  at  a  fixed  rent,  though  adequate  at 
the  time,  was  "  a  breach  of  duty  in  the  Mohant" 
and  on  the  most  favourable  construction  could  only 
enure  for  the  life  of  the  grantor  and  was  not  binding 
on  his  successors.  Shibessouree  Debia  v.  Mothoora- 
nath  Acharjo,  13  Moo.  I.  A.  270,  followed.  It  was 
also  contended  that  a  mokmrari  lease  was  tanta- 
mount to  a  conveyance  in  fee  simple,  and  that  the 
lessees  must,  therefore,  be  treated  as  ' '  purchasers  ' ' 
within  the  meaning  of  Article  134  of  Schedule  II 
of  the  Limitation  Act  (XV  of  1877),  and  the  suit 
was  consequently  barred  by  lapse  of  time,  and  the 
High  Court  so  decided :  Held  (reversing  that 
decision),  that  the  words  ' '  purchased  for  a  valuable 
•consideration "  in  that  article  meant  that  the 
ownership  of  the  property  sold  had  been  absolutely 
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transfeiTcd  from  the  vendor  to  the  purchaser  in 
consideration  of  the  price.  But  a  lease  in  perpetuity 
left  some  interest  in  the  lessor,  and  such  a  lease, 
though  permanent,  was  forfeitable :  Kally  Doss 
Ahiri  V.  Monraoliini  Das-see,  I.  L.  R.  24  Calc.  440. 
The  purchaser  must  be  the  purchaser  of  an  absolute 
title.  The  defendants  were,  therefore,  not  pur- 
chasers under  Article  134,  and  the  suit  was  not 
barred.  Abhiram  Goswami  v.  Shyama  Charan 
Nandi  (1909)  .         .  LL.  R. 36  Calc.  1003 


13. 


Indirect  dedication — Custom 


and  usage — Moral  obligation.  When  there  has  been 
no  direct  endowment  to  support  the  worship  of  the 
family  idol,  Hindu  usage  and  custom,  although  it 
would  create  a  moral  obligation,  such  obligation  will 
not  be  held  as  having  any  legal  operation.  Sham- 
loll  Sein  v.  Hurosoondry  Gooptea 

1  Ind.  Jur.  N.  S.  38  ;  5  W.  R.  29 

2.  PROOF  OF  ENDOWMENT. 

1. Gift  by    person  at  point  of 

death — Proof  of  gift  to  idols.  Clear  proof  is  ne- 
cessary to  support  a  gift,  made  orally  by  a  person 
at  the  point  of  death,  of  all  the  donor's  property  to 
idols.     BiPPRO  Pershad  Myteb  v.  Kenae  Dayeb 

3  W.  R.  165  ;  5  W.  R.  82 

2.  Debutter  property,  proof  of 


ancient  and  hereditary  character  of.  Land 
granted  to  an  idol  cannot  be  held  to  be  debutter 
unless  it  is  found  to  be  ancient  hereditary  debutter, 
pablicly  assigned  as  such  prior  to  the  donor's 
incumbency.  Soshikishore  Bundopadhya  v. 
Chooramonee  Putto  Mohadabee 

W.  R.  1864, 107 

3.  Treatment  of,   by    founder 

and  his  descendants.  One  test  of  an  endowment 
as  to  whether  it  is  bond  fide  or  nominal  is  to  see  how 
the  founder  himself  treated  the  property,  and  how 
the  descendants  have  since  treated  it.  Ganga 
Narain  Sircar  v.  Brindabun  OHtrNDER  Kur 
Chowdhry      .         .         .         .         3  W.  R.  142 


4. 


Proof  of  actual  assignment 


to  idol — Proceeds  of  land  appropriated  for  wor- 
ship. The  mere  fact  of  the  proceeds  of  a  piece  of 
land  having  been  appropriated  for  the  worship  of  an 
idol  does  not  constitute  it  an  endowed  property, 
but  the  fact  of  the  assignment  to  the  idol  must  be 
specifically  proved.  Narain  Persad  Myteb 
V.  RooDUR  Narain  Mungle    .         .     2  Hay  490 


5.     - 


Proof  of     expenditure    for 


long  time  of  proceeds  of  land  on  worship 
of  idol — Docmnenlari/  evidence.  Documentary 
proof  is  not  absolutely  necessary  to  prove  an  en- 
dowment. The  mere  fact  of  the  proceeds  of  any 
land  being  used  for  the  support  of  an  idol  may  not 
be  proof  that  those  lands  formed  an  endowment  for 
the  purpose  ;  but  where  there  is  apparently  good 
evidence,  going  back  for  more  than  half  a  century 
that  the  land  was  given  for  the  support  of  an  idol 


/ 
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proof  that  from  that  time  the  proceeds  had  been  so 
expended  would  be  strong  corroboration.  Mttddttn 
Lall  v.  KoMTJii  BiBEE    .         .         .8  W.  R.  43 

e.  — Use  of  proceeds  of  land  for 

worship  of  idol — Evidence  of  dedication.  The 
mere  fact  that  a  portion  of  the  profits  of  land  in  the 
possession  of  a  party  had  been  for  some  time  used 
for  the  worship  of  an  idol  is  no  proof  of  an  endow- 
ment and  cannot  impose  on  such  party  the  habili- 
ties  attaching  to  the  office  of  a  shebait.  Ram 
Peeshad  Dass  v.  Seeehuree  Dass 

18  W.  R.  399 


7. 


Release  of  land  by  Govern- 


ment on  ground  of  its  appropriation  to 
idol — Evidence  of  permanent  dedication.  The 
mere  fact  of  land  having  been  released  by  Govern- 
ment on  the  ground  of  its  being  appropriated  to  the 
services  of  an  idol  does  not  impose  on  it  the  charac- 
ter of  a  religious  endowment  so  as  to  exempt  it 
permanently  from  being  attached  and  sold  in  satis- 
faction of  decrees  against  a  person  who  may  hold  it. 
NiMAYE  Chfen  Ptjteettjndee  v.  Jogendeo  Nath 
Banes JEB  .         .         .         .     21 W.  R.  365 


8. 


Purchase  in  name  of  idol- 


Alienation.  The  plaintiff  sued  as  the  shebait  of  a 
certain  idol  to  recover  possession  of  a  zamindari  by 
setting  aside  an  alienation  thereof  effected  by  his 
grandmother,  on  the  groimd  that  it  was  debutter 
property  dedicated  to  the  idol,  and  consequently  in- 
alienable. It  appeared  that  the  property  in  dispute 
was  purchased  by  the  grandfather  of  the  plaintiff  in 
the  name  of  the  idol,  which  was  set  up  merely  for 
his  private  worship  in  his  own  house  without  any 
priests  to  perform  regularly  any  religious  service  for 
the  public  benefit  of  Hindus,  and  that  the  pro- 
perty had  been  dealt  with  all  along  as  his  own 
private  property.  Held,  that  this  was  a  mere 
nominal  endowment,  and  consequently  the  aliena- 
tion thereof  was  not  invalid.  Held,  also,  that  a 
property  purchased  by  a  man  in  the  name  of  his 
own  idol,  which  no  one  except  himself  has  the 
power  or  right  to  worship,  is  not  the  property  of 
the  idol,  but  the  property  of  the  person  who 
purchased  it.  Beojosoondeey  Debia  v.  Luchmee 
Konwaeee 

15  B.  L.  R.  P.  C.  176  note  :  20  W.  R.  95 

Affirming  the  decision  of  the  High  Court 

2  B.  L.  R.  A.  C.  155  :  11  W.  R.  13 


9. 


Iiand    dedicated  to   idol — 


Alienation  of  land  and  idol — Suit  for  recovery  of  the 
land.  Plaintiff  sued  to  recover  certain  land,  alleged 
to  be  debutter  and  dedicated  to  a  family  idol  which 
had  been  alienated  together  with  the  idol  by  his 
father  and  purchased  by  the  defendant.  He  did 
not  sue  to  recover  the  idol.  Held,  that  the  plaint- 
iff could  not  recover  the  land  without  the  idol  and 
replace  the  latter,  treating  it  as  lost  or  destro3'ed, 
by  a  new  one,  inasmuch  as,  according  to  Hindu 
law,  when  an  idol  has  once  been  consecrated  by 
appropriate  ceremonies,  the  deity  of  which  the  idol 
is  the  visible  image  resides  in  it,  and  not  in  any  sub- 


HINDU  LAW— ENDOWMENT— con^i- 

2.  PROOF  OF  ENDOWMENT— cowcW* 

stituted  image.     Dooega  Peeshad  Doss  v.  Shed 
Peoshad  Pandah  .         .  7  C.  L.  R.  278 


10. 


Land  enjoyed  as   private 


property,  though  attached  to  karnam — Suit 
to  recover  after  ejectment.  Plaintiff  brought  a  suit 
to  recover  land  which  had  been  enjoyed  by|;her  hus- 
band, the  karnam  of  a  village,  but  which  on  his 
death  had  been  given  to  the  defendant,  with  the 
office  of  karnam.  The  land  had  been  originally 
attached  to  the  office,  but  the  plaintiff's  husband 
for  a  long  time  before  his  death  was  enjoying  the 
land  as  his  private  property.  Held,  that  the  miras 
of  the  land  continued  to  be  attached  to  the  office, 
notwithstanding  that  it  may  have  been  for  some 
time  enjoyed  as  private  property ;  that  the  pro- 
perty, being  annexed  to  the  office,  was  indivisible, 
and  as  the  Collector,  in  ejecting  the  plaintiff,  appro- 
priated the  land  to  the  office  by  putting  it  in  the 
possession  of  the  karnam  whom  he  appointed  in 
place  of  hte  plaintiff's  husband,  the  plaintiff  had 
no  right  to  recover.     Seshaiya  v.  Gaueamma 

4  Mad.  336 


3.  NON-PERFORMANCE  OF  SERVICES. 

1.  Non-performance  of  condi- 
tions of  trust — E^ect  of,  on  trust.  If  a  trust  or 
endowment  be  created  bond  fide,  the  mere  fact  that 
the  parties  in  possession  of  the  trust  or  endowed  pro- 
perty do  not  carry  out  the  conditions  of  the  trust 
does  not  invalidate  the  transactions.  Kasheshu- 
KEE  Dassee  v.  Krishnakaminee  Dassee 

2  Hay  557 


2. 


Failure  to  i)erform  services 


of  idol — Result  of  refusal  to  'perform — Suit  for  khas 
possession.  A  party  holding  land  assigned  for 
the  support  of  an  idol  subject  to  the  performance  of 
the  ceremonies  of  worship  of  the  idol,  who  fails  to 
perform  the  required  service,  may  be  compelled  to 
do  so,  and  on  refusal  may  be  removed  ;  but  such 
refusal  would  not  enable  a  party  claiming  the  land 
under  a  fresh  assignment  from  a  descendant  of  the 
original  grantor  to  recover  possession  by  a  suit. 
Mohesh  Chundea  Chttkerbutty  v.  Koylash 
Chundra  Chukeebctty       .         .  11  W.  R.  443 


3. 


Suit     for      khas 


possession.  Where  land  has  been  given  as  debutter 
land  and  the  requisite  services  are  not  performed,  all 
that  the  donor  can  do  is  to  take  st^ps  to  have  the 
services  performed  ;  he  cannot  recover  it  in  a  suit  foe 
khas  possession.  Gopeenath  Chowdhey  r.  Goo- 
ego  Doss  SuEMA .        .         .  18  W.  R,  472 

See  Ram  Naraiu  Sing  v.  Ramoon  Paueey 

23  W.  R.  79 


4.  DEALING  WITH,  AND  MANAGEMENT  OF, 
ENDOWMENT. 


1. Principles  to  be  observed  in 

dealing  with    endowments— il/a(/.   Reg.   VII 
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of  1817.  The  important  principle  to  be  observed  by 
the  Courts  in  dealing  with  the  constitution  and  rules 
of  rehgious  brotherhoods  attached  to  Hindu  temples 
is  to  ascertain,  if  possible,  the  special  laws  and 
usages  governing  the  particular  community  whose 
affairs  have  become  the  subject  of  ligitation  and  to 
be  guided  by  them.  The  superintending  authority 
over  religious  endowments  exercised  by  the  old 
rulers  of  the  country  passed  to  the  British  Govern- 
ment, and  Madras  Regulation  VII  of  1817  merely 
defined  the  manner  in  which  that  power  was  to  be 
thenceforth  exercised.  Mtjttu  Ramalinga  Sattj- 
PATi  V.  Peeianayagfm  Pillai    li.  R.  1 1.  A.  209 


2. 


Mode    of  holding  office  and 


management,  proof  of— Cri/<  o/  an  idol — Evi- 
dence of  conditions  of  gift.  The  mode  in  which  the 
offices  of  priest  and  manager  have  been  held  for 
many  generations  is  material  evidence  of  the  con- 
ditions on  which  the  original  gift  of  an  idol  was 
made.  Nimaye  Chuen  Poojakee  v.  Mooeoolee 
Chowdhuey       .         .         .         .       1 W.  R.  108 


3. 


PoMrer   of  control   of  odhi" 


karee  by  general  body  of  bhukuts — Fowe^ 
of  odhikaree  to  remove  hhukuis.  In  a  suit  by  the 
bhukuts  of  the  Komolabari  Shaster  in  Assam  for 
confirmation  of  their  rights  in  that  endowment  and 
restoration  of  possession  thereof,  it  was  held  that 
the  plaintiffs  had  failed  to  make  out  their  title  ; 
that  by  the  original  grant  of  Rajah  Luckee  Singh, 
inscribed  on  a  copper  plate,  the  management  of  the 
de butter  property  was  entrusted  to  the  odhikaree, 
over  whom  the  shormoho  or  general  body  of 
bhukuts  have  no  control,  either  in  respect  to  his 
duties  as  the  religious  head  of  the  Komolabari 
Shaster  or  in  the  management  of  its  revenues. 
Held,  that  the  odhikaree  could  not  turn  the 
bhukuts  out  of  the  shaster  without  just  cause. 
Dooteeeam  Suema  Dooeee  v.  Luckee  Kant 
GossAMEE      .         .         .         .        12  W.  E.  425 


4. 


Proprietorship  of  endowed 


property — Religious  communities  at  Benares  and 
Tirpuntal,  Status  of.  The  mohunt  of  the  muth  at 
Tirpuntal,  zillah  Tanjore,  in  the  Madras  Presidency, 
sued  the  mohunt  of  the  muth  at  Benares  in  the 
Civil  Court  of  ZiUah  Benares  for  the  right  to  man- 
age as  proprietor  the  muth  and  chutter  affairs  at 
Benares  and  the  temple  of  Sri  Kedareshur,  and  to 
recover  property  belonging  thereto,  and  to  have  an 
account  of  receipts  and  disbursements  relative  to 
the  same  ;  such  relief  being  claimed  by  virtue  of  his 
proprietary  right  as  mohunt  and  guddeenashin  of 
the  head -quarters  muth  at  Tirpuntal  under  whose 
jurisdiction  and  power  the  chutter  institution  at 
Benares  had  continued  from  time  immemorial.  The 
defendant  denied  the  plaintiff's  claim  to  the  im- 
moveable property  and  endowment  which  he  re- 
presented as  acquired  by  his  ancestors,  the  mohunt 
guddeenashins  at  Benares  and  himself.  He  denied 
that  he  was  an  agent,  and  claimed  to  be  the  real 
proprietor  in  possession  and  occupation  by  right  of 
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succession  to  his  ancestors.  The  first  Court  decreed 
the  plaintiff's  claim.  The  High  Court  modified  the 
decree,  giving  the  plaintiff  possession  of  certain 
chutters  and  gardens  built  or  purchased  out  of  funds 
remitted  from  Madras,  and  declaring  him  entitled 
to  an  account  of  a  sum  admitted  to  have  been  re- 
mitted from  Tirpuntal,  but  holding  that  he  had 
failed  to  make  out  possession  of  the  muth,  temple, 
or  other  property.  Held,  that  the  original  founda- 
tion having  been  admittedly  at  Benares,  which  is 
the  holy  place,  and  the  object  having  been  to  afford 
to  persons,  either  resident  in  the  south  of  India  or 
making  pilgrimage  to  Benares,  faciUties  for  worship 
and  religious  duties  there,  raised  a  presumption 
that  the  establishment  at  Tirpuntal  was  subordi- 
nate to  that  at  Benares.  And  that  it  was  not  shown 
that  any  change  had  been  effected  in  the  original 
constitution  of  the  community.  Held,  that  the 
nature  of  the  relation  between  the  muths  at  Tir- 
puntal and  Benares  was  that  the  former  fed  the 
establishment  at  the  latter,  the  object  of  which 
was  to  afford  facilities  to  pilgrims  and  others  wishing 
to  pay  their  devotions  at  Benares.  The  result 
was  that  the  estabhshment  at  Tirpuntal  collected 
alms  and  remitted  them  to  Benares,  producing 
complicated  exchange  transactions  between  the 
two  establishments.  Held,  that  the  plaintiff  had 
failed  to  establish  either  that  he  was  the  proprietor 
of  the  property  at  Benares  or  that  the  defendant  was 
his  mere  agent,  and  that  the  High  Court  was  right 
in  hmiting  the  relief  to  what  was  included  in  the 
decree.    Kashi  Bashi  Ramling  Swamee  v.  Cheltjm- 

BEENATH  KOOMAE  SWAMEE  .   20  W.  R.  P.  C.  217 


5. 


Mode  of    enjoyment   of  en- 


dowed property — Decree  or  agreement  made  to 
hind  successive  owners.  A  court  has  no  power  to 
bind  in  perpetuity  all  the  successive  owners  of  an 
endowment  as  to  the  mode  in  which  their  propert}'^ 
should  be  managed  ;  and  the  shobaits  of  a  debutter 
endowment  may  make  such  arrangement  for  its 
management  as  is  consistent  with  their  duties,  but 
they  cannot  make  it  binding  for  ever  upon  all  their 
successors.  Bunwaree  Chand  Thakoor  v.  Mud- 
den  MoHUN  Chuttoeaj       .         .     21 W.  R.  41 


6. 


Repairs  of  temple 


— Katlais  or  distinct  endowments — Liability  for 
repairs — Proof  of  custom  in  absence  of  endowment- 
deeds.  The  panchayatdars  or  managers  of 
a  temple,  being  directed  by  a  Magistrate  to  repair 
the  gateway  of  a  store-house  within  the  temple 
precincts  and  under  their  immediate  control  spent 
RlO-8  in  so  doing  from  the  funds  of  a  katlai  or 
endowment  of  which  they  were  managers.  They 
then  sued  the  trustees  of  two  other  katlais  for  re- 
covery of  the  said  sum  on  the  ground  that,  by  the 
usage  of  the  temple,  the  cost  of  repairs  was  payable 
from  the  defendant's  income,  and  asked  for  a  de- 
claration that  the  duty  of 'executing  repairs  fell 
upon  the  defendants'  katlais.  Held,  that,  in  the 
absence  of  any  endowment  or  trust-deed  regarding 
the  katlais,  the  decision  must  be  found  in  the  usage 
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of  the  temple,  upon  proof  of  which  judgment  was 
given  for  the  plaintiffs,  and  a  declaration  added 
to  the  effect  that  the  defendants  were  liable  for  re- 
pairs to  the  temple  so  far  as  the  surplus  funds  of 
their  katlais  should  permit.  Vythilinga  Pandara 
Sannadhi  v.  Somasundara  Mudaliar 

I.  li.  B.  17  Mad.  199 

7. Shebait,    suit   by, 

f&r   recovery    of     advances     made     by     him — Dis- 
possession   by    co-shebait — Limitation  Act     {XV  of 
1877),      Sch.      II,    Arts.      36,      120— Parties.     J, 
the  grandfather  of    the    plaintiffs    and    of  some  of 
the  defendants,  and    gi-eat-grandfather  of  the  re- 
maining defendants,  established    certain  idols  and 
dedicated  certain  properties  for  their  worship,  etc., 
and  prescribed  a  certain  order  in  which    his  de- 
scendants   were    to    become    shebaits.     When  the 
office  of  shebait  devolved  upon  plaintiff's  father  B, 
he  was  kept  out  of  possession  by  defendant  P  of  a 
portion    of  the  debutter  estate  ;  and,  in  a  suit  by 
B  against  P  and  certain  other  persons,  B  having 
died  during  the  pendency  of  the  suit,  a  decree  was 
passed,  declaring  the  properties  in  dispute  to  be 
debutter,  declaring  that  B  was  entitled  to  be  shebait. 
B  had  to  advance  mone}'  out  of  his  own  estate  to 
meet  the  expenses  of    the  debutter  estate.      The 
plaintiffs  brought  the  present  suit,  as  heirs  and  legal 
representatives   of   B,   for   recovery    of    the    said 
money,  as  also  for  money  realised  by  P  out  of  the 
debutter  estate.     The  plaint  stated  that,  as  it  was 
not   certain   who   amongst    the    defendants   was 
entitled  to  be  shebait,  all  of  them  were  made  parties, 
but  the  Court  was  no*:  asked  to  determine  who  was 
entitled  to  be  shebait.     Held,  that  the  plaintiffs,  as 
creditors  of  the  debutter  estate,  were  not  entitled  to 
any  relief  against  defendant  P,  personally,  simply 
on  the  ground  of  his  having  realized   money    from 
the  debutter  estate.     Held,  also,  that  the  suit  against 
P,  personally,  was  barred    under    Art.  36,  Sch.  II, 
of  the  Limitation  Act.     Held,  also,  that,  as  to   the 
suit  against  the  debutter  estate,  the  period  of  limita- 
tion did  not  begin  to  run  from  the  time  when  the 
advances  were  made,  but  from  the  time  when  the 
plaintiff's  father  B  died,  and  Art.  120  of  Sch.  II 
of  the  Limitation  Act  applied  to  the  case.     Also, 
that  the  suit  was  not  maintainable  inasmuch  as  it 
was  not  stated  in  the  plant  who  the  person  was 
that  was  entitled  to  represent  the  estate  as  shebait, 
and  the  plaintiffs  had  not  asked  for  the  determina- 
tion of  the  question  as  to  who  was  the  shebait  for 
the  time  being.     Peary   Mohan   Mukherjee  v. 
Narendra  Krishna  Mukerjee  (1900) 

5  C.  W.  N.  273 


8. 


Endowment — Com- 


jjleie  and  partial  dedication.  Where  there  is  no  evi- 
dence as  to  who  founded  a  religious  endowment  or 
as  to  the  terms  or  condition  of  the  foundation,  the 
legal  inference  is  that  the  title  to  the  property  or  to 
the  management  and  control  of  the  property,  as  the 
case  may  be,  follows  the  line  of  inheritance  from  the 
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founder.  Gossamee  Sree  Greedharreejee  v.  Ruman- 
loUjee  Gossamer,  L.  R.  16  I.  A.  137,  relied  upon. 
Jagadindra  Nath  Roy  v.  Hemanta  Kumari  Deri 
(1904)         .         .         .         .         8  C.  W  N.  809 

S.C.  L.  R.  31 1.  A.  23 


9. 


—   Religious   endow- 


ment— Trustee,  creation  of  tenure  by — Cancellation 
by  succeeding  Trustee — Notice  to  tenure-holder — 
Tender  of  patta  at  end  of  fasli  not  rew^onablc  notice. 
A  trustee  of  a  religious  endowment  cannot,  except 
on  special  grounds,  create  a  perpetual  tenure  bind- 
ing on  his  successors  in  office.  Mayandi  Chettiar  v. 
Chokkalingatn  PiUay,  I.  L.  R.  27  Mad.  295,  and 
Vidyapurna  Tirtha  Swami  v.  Vidyanidhi  Tirtha 
Swami,  I.  L.  R.  27  Mad.  435,  followea.  Where, 
however,  a  1  ong  succession  of  trustees  had  acquie- 
sced, a  succeeding  trustee  cannot  sue  to  eject  the 
tenure-holder  without  giving  him  rdasonable  notice 
of  the  determination  ot  the  tenure  ;  and  the  t-ender 
of  a  patta  at  the  end  of  a  fasli  for  which  it  is 
tendered  is  not  a  reasonable  notice.  Narasimha 
Chari  v.  Gopala  Ay  YANG  ar  (1905) 

I.  li.  R.  28  Mad.  391 


10. 


Endowment — 


Hereditary  managers  or  trustees — Right  of  ma.nage- 
ment  vested  by  descent  in  two  branches  of  a  family — 
Relinquishment  of  right  by  junior  branch  to  member 
of   senior   branch — .Alteration   thereby   of   turns   of 
management — Continuous  uatge  by  senior  branch — 
Delegation  of  duties  of  trustees.     On  the  death  of  the 
sole  manager  of  a  Hindu  temple  and  endowed  pro- 
perty attached  to  it,  the  managership  of  which  was 
hereditary  in  his  family  without  any  benficial  in- 
terest in  the  endowe<l  property  or  income,  the  office 
devolved  on  his  male  descendants  by  his  two  wive8, 
there  being  four  in  each  branch.     Until   1881-82 
one  member  of  each  branch  took  the  management 
for  one  year  in  alternate  succession.     In  1882  the 
members  of    the  junior  branch  relinquished  their 
rights  in  the  management  in  favour  of  the  plaintiff, 
who  was  member  of  the  senior  branch  and  for  19 
years  imme<liately  before  suit  there  had   been  a 
settled  order  of  succession   amongst   the   members 
of  the  senior  branch,  the  plaintiff,  in  each  period 
of  eight  years  taking  five  turns  (one  in  his  own  right 
and  four  in  the  turns  of  each  member  of  the  junior 
branch),  and  the  other  members  of  the  senior  branch 
(of  whom  the  defendant  was  one)  taking  one  turn 
Ccich.     On  the  expiration  of  one  of  the  defendant's 
turns  of  management  on  13th  July   1899  he  made 
over  the  temple  to  the  plaintiff,  but  retained  the 
endowed  property.     In  a  suit  brought  on  3rd  Sep- 
tember  1900  to  recover  possession  of  it :     Hekl, 
by  the  Judicial  Committee  (upholding  the  decision 
of  the  Courts  in  India),  that  the  unbroken  usage 
during  the  time  the  order  of  succession  had  con- 
tinued    was     conclusive     evidence    against     the 
defendant  of  a  family  arrangement  to  which  the 
Court  was  bound  to  give  effect,  until  it  Avas  validly 
altered,  or  superseded  by  a  new  scheme  effected  ^nth 
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the  concurrence  of  all  parties  interested.  It  was 
one,  which  those  parties  were  competent  to  make, 
without  applying  to  the  Court ;  and  it  was  not  for 
the  defendant  at  his  will  and  pleasiu-e  to  disturb  an 
arrangement  of  which  he  had  on  more  than  one 
occasion  taken  the  benefit :  nor  could  he  in  this  suit 
set  up  the  rights  of  the  junior  branch  against  the 
plaintiff.  The  manager  of  the  temple  was  by  virtue 
of  his  office  the  administrator  of  the  property  at- 
tached to  it  as  regards  which  he  was  in  the  position 
of  a  trustee.  As  regards  the  service  of  the  temple 
and  the  duties  appertaining  to  it  he  was  in  the 
position  of  the  holder  of  an  office  or  dignity  which 
may  have  been  originally  conferred  on  a  single  in- 
dividual, but  which  in  course  of  time  had  become 
vested  by  descent  in  more  than  one  person.  In  such 
&  case  in  order  to  avoid  confusion  it  was  not  un- 
usual and  certainly  not  improper,  for  the  interested 
parties  to  arrange  amongst  themselves  for  the  due 
execution  of  the  functions  belonging  to  the  office,  in 
turns,  or  in  some  settled  order  and  sequence.  There 
was  no  breach  of  trust  in  such  an  arrangement  nor 
any  improper  delegation  of  the  duties  of  a  trustee. 
Raman ATHAN  Chetti  v.  Murugappa  Chetti  (1906) 

I.  L.  R.  29  Mad.  283 
s.c.  10  C.  W.  N.  825 

11.  Puhlic    religious 

endowment — Shebait,  how  far  trustee — O^ce  or 
diynity,  holder  of — Delegation  of  office — Pains  or 
turns  of  worship — Family  arrangement — Hov)  al- 
tered— Proof  of.  The  manager  of  a  Hindu  temple 
is  by  virtue  of  his  office  the  administrator  of  the 
property  attached  to  it.  As  regards  the  property 
the  manager  is  in  the  position  of  a  trustee.  But  as 
regards  the  service  of  the  temple  and  the  duties  that 
appertain  to  it,  he  is  rather  in  the  position  of  the 
holder  of  an  office  or  dignity,  which  may  have 
been  originally  conferred  on  a  single  individual, 
but  M'hich,  in  course  of  time,  has  become  vested  by 
descent  in  more  than  one  person.  In  such  a  case, 
in  order  to  avoid  confusion  or  an  unseemly  scramble 
it  is  not  unusual,  and  it  is  certainly  not^  improper, 
for  the  parties  interested  to  arrange  amono-  them- 
selves for  the  due  execution  of  the  functions  belong- 
ing to  the  office  in  turn  or  in  some  settled  order 
and  sequence.  There  is  no  breach  of  trust  in  such 
an  arrangement  nor  any  improper  delegation  of  the 
duties  of  a  trustee.  The  parties  inlierested  are 
competent  to  make  such  an  arrangement  without 
applying  to  the  Com-t.  A  family  arrangement 
so  arrived  at  must  hold  good,  until  altered  by  the 
Court  or  superseded  by  a  new  scheme  effected 
with  the  concurrence  of  all  parties  interested. 
Unbroken  usage  for  a  period  of  19  years  was  held 
to  be  conclusive  evidence  of  a  family  arrangement 
to  which  tlie  Court  was  bound  to  give  effect.  Rama- 
N ATHAN  Chetti  v.  Muruguppa  Chetti  (1006) 

I.  L.  R.  29  Mad.  283 
s.c.  10  C.  W.  N.  825 

12, Right  to  appoint  manager — 

Religious  endoumient.     According  to   Hindu    law, 
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when  a  religious  endowment  has  been  founded, 
the  right  to  appoint  a  manager  or  superintendent 
remains  in  the  founder  and  his  descendants,  unless 
there  is  evidence  to  show  that  the  founder  or  his 
descendants  have  made  any  inconsistent  dis- 
position. Gossamee  Sree  Oreedharreejee  v.  Ruman- 
lolljee  Goossamee,  L.  R.  16  I.  A.  13/ ;  Sheoratan 
Kunwari  v.  Ram  Pargash,  I.  L.  R.  18  All.  227, 
and  Mussumat  Jai  Bansi  Kunwar  v.  Chatter  Dhari 
Sinnh,  5  B.  L.  R.  181,  followed.  Shed  Prasad  v. 
Ayi  Ram  (1907)      .         .      I.  L.  R.  29  All.  663 


5.  SUCCESSION  IN  MANAGEMENT. 

1.  Appointment    of    shebait— 

Power  of  owner  to  appoint.  The  owner  of  an  idol  is 
entitled  to  appoint  anybody  he  likes  to  perform  its 
poojah  ;  the  mere  fact  of  a  party  and  his  ancestors 
having  done  so  for  a  long  period  creates  no  right  in 
his  favour.  Indurjeet  Kooer  v.  Chundeemun 
MissER        .         .         .  16  W.  R.  99 


2. 


Succession  to  managership 


— Dei'olution  of  property  of  idol  on  death  of  mohunt. 
The  genera]  principle  regulating  the  devolution 
of  property  belonging  to  a  rauth,  on  the  death 
of  the  mohunt,  is  that  a  virtuous  pupil  takes  the 
property.  In  some  instances  the  mohuntship  de- 
scends to  a  personal  heir,  and  in  others  to  a  successor 
appointed  by  the  existing  mohunt ;  but  the  ordinary 
rule  is  that  muths  of  the  same  sect  in  a  district,  or 
having  a  common  origin,  are  associated  together, 
and  on  the  occasion  of  the  death  of  one  mohunt,  the 
others  assemble  to  elect  a  successor  either  out  of  the 
disciples  of  the  deceased  or  from  those  of  another 
mohunt.  Gossain  Dowlut  Geer  v.  Bissessur 
Geer 19W.R.  215 


3. 


Death  of  mutwali 


without  nominating  successor.  Where  the  mutwali 
of  an  endowment  dies  without  nominating  a  succes- 
sor, the  management  must  revert  to  the  heirs  of  the 
person  who  endowed  the  property.  Peet  Koon- 
WAR  V,  Chutter  Dharee  Singh     .  13  W.  R.  396 


4. 


Trustee        with 
-Failure   to  appoint.     A, 


power  of  appointment — Failure  to  appoint.  A,  a 
Hindu,  by  a  deed  of  wukfnama  (deed  of  endow- 
ment), aft€r  reciting  that  he  had  ' '  erected  and  pre- 
pared  a  thakurbari  (temple)  and  the  image  of  thakur 
(idol),  and  also  a  sadavart  (almshouse),  and  had  in 
way  of  wukf  (endowed  property)  dedicated  certain 
property  for  the  performance  of  the  pujah  (worship) 
of  the  said  thakur  and  repairing  of  the  house,  flower 
garden,  and  thakurbari,  and  appointed  his  sister 
(jB)  the  manager  and  mutwali  (trustee)  of  the  same, 
authorised  B  to  spend  the  profits  in  the  performance 
of  the  pujah,  etc.  As  for  the  future,  she  (B)  should 
appoint  such  person  to  be  the  manager  and  mutwali 
as  may  be  found  by  her  to  be  fit,  etc.,  and  in  like 
manner  all  successive  mutwalis  should  have  the 
right  of  appointing  successive  mutwalis.  To  these 
his  heirs  should  not  have  right  to  prefer  any  claim. 
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etc.'*  B  died  without  having  appointed  any  mut- 
wali  (trustee)  to  succeed  her  in  the  management  of 
the  trust.  In  a  suit  by  the  heir  of  B  to  obtain  posses- 
sion of  the  property  covered  by  the  deed  against  the 
heirs  of  A  :  Held,  that  the  managership,  on  failure 
of  appointment  of  a  trustee,  reverted  to  the  heirs  of 
the  person  who  endowed  the  property.  Jai  Bansi 
KuNWAR  V.  Chatter  Dhari  Singh 

5  B.  L.  R.  181 


5. 


Custom    or  prac- 


tice of  sect.  When  the  property  is  of  the  nature  of 
an  endowment,  a  claim  to  succeed  under  the  ordi- 
nary Hindu  law  of  inheritance  was  not  maintainable. 
Plaintiff  might  have  sued  to  get  the  management  of 
the  property  in  preference  to  the  defendant,  a 
widow,  by  the  custom  or  practice  of  the  sect.  Goo- 
SAEEN  Sree  Choijndawalee  Bahoojee  v.  Gir- 
dharjee 3  Agra  226 

Affirmed  by  Privy  Council  in  Goopee  Laix    v. 
Chtjndraoolee  Bahoojee      .        11  B.  L.  B,.  391 


6. 


Succession 


to 


hereditary  office.  J  held  the  office  of  patil  more 
than  fifty  years  ago  as  representative  of  two  branches 
descended  from  a  common  ancestor,  and  then 
united  in  interest,  there  being  two  other  branches 
descended  from  a  common  ancestor  and  then 
united  in  interest,  there  being  two  other  branches 
descended  from  the  same  ancestor,  but  severed  in 
interest  from  those  represented  by  J.  J.,  having 
died  in  1824,  was  succeeded  by  his  son  T  without 
any  opposition  from  the  two  other  branches. 
T  was  temporarily  displaced  from  the  office  by  0, 
who  represented  the  two  other  branches,  but  re- 
covered it  in  1850.  In  an  action  brought  by  the 
plaintiff  as  representative  of  0  in  1873  to  establish 
his  claim  to  the  office  held  by  T^  s  sons,  it  was  con- 
tended on  behalf  of  plaintiff  in  answer  to  defend- 
ant's plea  of  limitation,  that  in  the  absence  of 
evidence  of  the  circumstances  under  which  T 
succeeded  to  the  patilship,  T  must  be  presumed  to 
have  been  nominated  to  that  office  by  all  the  mem- 
bers of  the  watandar  family  jointly,  or  with  their 
assent  sought  and  granted,  and  was  consequently 
the  representative  of  all  of  them.  Heldy  that  the 
succession  of  a  son  to  his  father  in  an  hereditary 
office  is  primarily  to  be  referred  to  a  right  based  on 
the  relation  subsisting  between  them  just  as  would 
be  the  son's  succession  to  his  father's  property. 
Giriapa  v.  Jakana       .         .         .12  Bom.  172 


7. 


Temple — Heredi- 


tary trustee— Title— Proof— Mad.  Reg.  VII  of  1817. 
The  mere  succession  of  a  son  to  a  father  in  a 
trusteeship  of  a  temple  does  not  create  an  hei-editary 
right.  Quare  :  Whether,  as  long  as  Regulation  VII 
of  1817  was  in  force,  it  was  competent  to  Govern- 
ment absolutely  to  divest  itself  of  the  obligations 
imposed  on  it  by  that  Regulation.  Venkatesa 
Nayvdu  v.  Shri  Shatagopaswamiy  7  Mad.  77, 
observed  on.     Appasami  v.  Naoappa 

I.  Ii.  B.  7  Mad.  498 
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8. 


Succession       to- 


office  and  property  of  deceased  mohunt — Custom  of 
institution.  In  determining  the  right  of  succession 
to  the  property  left  by  the  deceased  head  of  a  re- 
hgious  institution,  the  only  law  to  be  observed  is^to 
be  found  in  custom  and  practice,  which  must  be 
proved  by  evidence.  On  the  death  of  a  mohunt,  the 
right  to  succeed  to  his  landed  and  other  property 
was  contested  between  two  goshains.  Held,  that 
the  claimant,  in  order  to  succeed,  must  prove  the 
custom  of  the  math  entitling  him  to  recover  the 
office  and  the  property  appertaining  to  it.  The 
evidence  showed  the  custom  to  be  that  the  title  to 
succeed  to  the  office  and  property  was  dej)endent 
on  the  successor's  ha^'ing  been  the  chela  approved 
and  nominated  as  such  by  the  late  mohunt,  and  also 
after  the  death  of  the  latter  installed  or  confirmed 
as  mohunt  by  the  other  goshains  of  the  sect.  Held, 
that  a  claimant  who  failed  to  prove  his  installation 
or  confirmation  was  not  entitled  to  a  decree  for  the 
office  and  property  against  a  person  alleging  him- 
self to  have  been  a  chela  who,  whether  with 
or  without  title,  was  in  possession.  Genda  Pxjri 
V.  Chatar  Puri      .         .         .     I.  L.  B.  9  All.  1 

L.  B.  13  I.  A.  100 


9. 


Religious      insti- 


tution— Succession  in  religious  houses  and  among 
ascetics.  This  was  a  suit  brought  in  1881  by  the 
head  of  an  adhinam  for  declarations  that  a  muth 
was  subject  to  his  control ;  that  he  was  entitled  to 
appoint  a  manager ;  that  the  present  head  of  the 
muth  was  not  duly  appointed,  and  his  nomination 
by  his  predecessor  was  invalid  ;  and  for  delivery  of 
possession  of  the  moveable  and  immoveable  proper- 
ties of  the  muth  to  a  nominee  of  the  plaintiff.  The 
claim  extended  also  to  religious  establishments  at 
Benares  and  elsewhere  connected  with  the  muth. 
The  muth  was  founded  by  a  member  of  the  adhi- 
nam. Many  previous  heads  of  the  muth  had  agreed 
to  be  *  *  slaves  ' '  of  the  head  of  the  adhinam,  but  for 
over  60  years  the  head  of  the  adhinam  had  exercised 
no  management  over  the  endowments  belonging 
to  the  math  ;  and  in  a  suit  (compromised)  of  the 
year  1874  the  present  pretensions  of  the  head  of  the 
adhinam  had  been  denied  in  toto.  The  defendant 
had  succeeded  in  1880  to  the  management  of  the 
muth  under  the  Mill  of  his  predecessor,  dated  the 
same  year,  and  was  not  a  disciple  of  the  adhinam. 
Held,  (i)  that  the  muth  was  affiliated  to  the  adhinam, 
but  the  head  of  the  adhinam  is  not  entitled  to  ap- 
point to  the  office  of  head  of  the  muth  and  was  not 
entitled  to  an  order  for  deliver}'  of  the  projKjrty 
of  the  muth  to  himself  or  to  his  appointee  ;  (ii)  that 
on  the  evidence  as  to  the  usage  in  the  establishments 
in  question,  the  head  of  the  muth  was  entitled  to 
appoint  his  successor,  but  his  election  was  limited 
to  members  of  the  adhinam  ;  and  the  head  of  the 
adhinam  was  entitled  to  enforce  this  rule,  though 
he  was  bound  to  invest  a  disciple  properly  nom- 
inated by  the  head  of  the  muth  ;  (iii)  that  the  defend- 
ant not  being  a  disciple  of  the  adhinam,  his  ap- 
pointment was  invalid,  and  the  head  of  the  adhinam>. 
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was  entitled  to  see  that  a  competent  member  of  the 
adhinam  was  appointed  in  his  stead.  Giyana 
Sambandha  Pandara  Sannadhi  v.  Kandasami 
Tambikan     .         .         .      I.  Ij.  B.  10  Mad.  375 


10. 


Construction    of 


will — Bight  of  shehaitship  of  a  family  deb-sheba 
under  a  will.  A  testator,  who  died  leaving  wadows 
and  a  daughter  and  also  three  surviving  brothers,  be- 
queathed all  the  residue,  after  certain  legacies,  of 
his  acquired  estate  to  maintain  the  worship  of  a 
family  deity,  appointing  his  three  brothers  and  his 
eldest  widow  to  be  shebaits,  and  providing  that '  'the 
family  of  us  five  brothers  shall  be  supported  from 
the  prosad  (offerings  to  the  deity)."  One  or  other 
of  the  brothers  then  for  some  years  managed  the 
estate  as  shebait,  and  the  survivor  of  them  was  suc- 
ceeded by  his  son,  one  of  the  defendants  in  the  pre- 
sent suit,  -v^hich  was  brought  by  the  testator's  only 
daughter  as  heiress  to  his  estate,  claiming  that  the 
Court  should  determine  ' '  those  provisions  which 
were  valid  and  la^vful,  and  those  which  were  invalid 
and  illegal. ' '  She  claimed  possesssion  and  an  ac- 
count, and  also  to  be  the  shebait.  Held,  that  the 
plaintiff's  claim  to  a  preferential  title  to  this  office 
depended  on  a  sentence  in  the  will  constituting,  as 
construed  by  the  Courts  below,  to  be  shebait  the 
senior  in  age  of  the  heirs  of  the  original  shebaits,  the 
defendant  now  holding  the  office  coming  within  this 
provision  according  to  the  judgments  of  both  Courts. 
As  to  this,  no  reason  had  been  show  n  in  appeal  for  a 
different    conclusion.     Kamini    Debi  v.  Asutosh 

MUKERJI.       ASTJTOSH    MUKERJI    V.     KaMIXI    DeBI 

I.  L.  B.  16  Calc.  103 
li.  B.  16  I.  A.  159 


11. 


Hereditary    right 


to  be  shebait  and  to  have  possession  of  property  de- 
dicated to  religious  purposes — Primogeniture. 
According  to  Hindu  Law,  when  the  worship  of  a  tha- 
kur  has  been  founded,  the  office  of  a  shebait  is  held 
to  be  vested  in  the  heir  or  heirs  of  the  founder,  in  de- 
fault of  evidence  that  he  has  disposed  of  it  other- 
wise, provided  that  there  has  not  been  some  usage, 
course  of  dealing,  or  circumstance,  showing  a  differ- 
ent mode  of  devolution.  Peet  Koonwar  v.  Chutter 
Dharee  Singh,  13  W.  B.  296,  referred  to.  It  having 
been  established  that  a  particular  worship  had  been 
founded  by  the  plaintiff's  grandfather,  it  followed 
that  the  plaintiff  w  as  by  inheritance  the  shebait  of 
that  worship,  there  being  no  proof  of  any  usage  at 
variance  with  this  presumption,  but  the  custom  ap- 
pearing to  be  in  accordance  with  it.  Held,  that  the 
plaintiff,  as  such  representative  of  the  founder,  was 
entitled,  in  preference  to  a  collaterally-descended 
member  of  the  founder's  family,  to  claim  the  she- 
haitship. Also  that  the  plaintiff  was  entitled,  in 
that  character,  to  the  possession  of  a  portrait  which 
had  been  by  the  same  founder  dedicated  to  this 
worship.  But  that  he  had  no  right  to  a  temple  in 
which  the  portrait  was  kept,  this  temple  having 
been  given  by  one  of  the  w  orshippers  (  "  for  the 
location  of  the  Sri  Sri  Iswar  Jios  ")  with  the  condi- 
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tion  annexed  that  the  defendant  should  be  shebaits 
The  plaintiff  accordingly  could  not  claim  possession 
of  this  temple,  as  it  could  only  have  been  accepted 
as  a  gift  upon  the  donor's  terms  ;  and  this  condition 
prevailed  notwithstanding  that  the  temple  had 
been  in  part  paid  for  by  subscription  among  the 
worshippers ;  there  being  no  evidence  that  the 
latter  did  not  know  of  it,  or  had  paid  their  money 
with  any  reference  to  the  question  who  was  to  be 
shebait.  Gossami  Sri  Gridhariji  v.  Romanlalji 
Gossami      .         .         .         .    I.  L.  B.  17  Calc.  3 

L.  B.  16  I.  A.  137 

12.  Nomination   by 

a  pandaram  under  a  decree — Bevocation  of  su^h 
nomination  by  the  pandaram's  successor.  The 
pandaram  of  a  muth,  being  empowered  under  a  de- 
cree to  nominate  a  person  to  be  the  head  of  a  sub- 
ordinate muth  subject  to  the  approval  of  the  sub- 
ordinate Court,  made  a  nomination  and  died  before 
the  subordinate  Court  had  come  to  a  determination 
as  to  the  fitness  of  his  nominee.  His  successor  in 
office  was  brought  on  to  the  record  and  revoked  his 
nomination,  and  made  a  fresh  nomination.  The 
subordinate  Court  treated  the  fresh  nomination  as  a 
nullity  and  made  an  order  confirming  the  first.  The 
pandaram  appealed  against  this  order.  Held,  that 
the  nomination  first  made  was  revocable  for  good 
cause,  and  that  the  fitness  of  the  person  nominated 
by  the  appellant  should  be  investigated  by  the 
Subordinate  Judge.  Gnanasambanda  v.  Vis- 
VALiNGA        .         .         .      I.  L.  B.  13  Mad.  338 


13. 


Succession  to    a 


jheer  of  a  muth — Nomination  requiring  assumption 
of  the  character  of  a  sannyasi — Time  fixed  by  decree 
for  assumption  of  that  character — Enlargement  on  ap- 
peal of  that  time — Evidence  of  custom.  The  plaintiff 
sued  for  a  declaration  of  his  right  as  jheer  of  a  muth 
and  for  possession  of  the  property  of  the  muth. 
The  plaintiff  alleged  that  the  immemorial  custom 
with  reference  to  the  succession  to  the  office  of 
jheer  was  that  the  jheer  for  the  time  being  nom- 
inated his  successor,  and  that,  failing  such  nomina- 
tion the  disciples  assembled  at  the  place  where 
he  died  elected  his  successor,  and  that  the  person  so 
nominated  became  jheer  by  virtue  of  such  nomina- 
tion alone.  The  j^laintiff's  case  was  that  he  was 
nominated  by  the  late  jheer,  although  the  nomina- 
tion w  as  not  concurred  in  by  the  disciples,  and  that 
the  late  jheer  had  initiated  him  and  directed  him  to 
become  a  sannyasi  a  day  or  two  after  his  initiation, 
and  that  he  w^as  accordingly  entitled  to  the  rights 
and  privileges  of  jheer.  The  plaintiff  obtained  a 
decree,  which  was,  however,  made  contingent  upon 
his  assuming  the  character  of  a  sannyasi  within 
the  period  of  four  months.  The  defendant  pre- 
ferred an  appeal  against  this  decree,  and  the  plaint- 
iff  preferred  an  appeal  praying  for  the  enlargement 
of  the  period  fixed,  within  which  he  was  to  become 
a  sannyasi  pending  the  disposal  of  the  appeal 
preferred  by  the  defendant.  On  the  plaintiff's 
appeal  ;    Held,  that  the  Court  had  power  to  extend 
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the  time  as  prayed.  On  the  defendant's  appeal: 
Heldt  (i)  on  its  appearing  that  the  plaintiff  did  not 
repeat  the  presha  mantram,  that  his  upadesam 
was  insufficient ;  (ii)  that  the  plaintiff's  right,  if  any, 
to  the  status  of  jheer  ceased  on  his  omission  to 
become  a  sannyasi  soon  after  the  initiation  alleged  ; 
(iii)  on  the  evidence  that  no  similar  case  of  succes- 
sion had  taken  place  in  the  history  of  the  institution, 
that  the  plaintiff  had  established  merely  an  im- 
perfect nomination  Avhich  could  not  be  upheld  on 
the  principles  deducible  from  the  known  cases  of 
succession.     Rangachariar  v.  Yegna  Dikshatur 

I.  Ii.  B.  13  Mad.  524 


14. 


Succession     to 


management  of  muth — Want  of  asceticism  of  para- 
desi — Rem/}tml  of  paradesi — Form  of  decree.  The 
plaintiff,  the  zamindar  of  Sivagunga,  sued  in  a  sub- 
ordinate Court  to  remove  the  defendant  from  the 
office  of  head  of  a  muth.  The  defendant  was  a 
married  man  living  with  his  ^vives  and  children, 
whom  he  maintained  with  the  produce  of  the  pro- 
perty of  the  muth,  and  it  appeared  that  he  had 
failed  to  perform  the  ceremonies  of  the  institution. 
The  muth  in  question  came  into  existence  under  a 
deed  of  endowment  or  "  charity  grant,"  whereby 
the  first  zamindar  of  Sivagimga  granted  land  to  his 
guru  for  the  erection  and  maintenance  of  a  muth 
and  the  performance  of  certain  religious  exercises 
in  perpetuity,  and  provided  that  the  head  of  the 
muth  should  be  of  the  line  of  disciples  of  the  original 
grantee  whose  spiritual  family  he  desired  to  per- 
petuate. In  1 807  a  predecessor  in  title  of  the  plaint- 
iff had  sued  unsuccessfully  to  recover  certain  pro- 
jjerty  of  the  muth  from  the  defendant,  alleging  an- 
other cause  of  action  than  his  status  as  a  married 
man  and  his  misappropriation  of  the  muth  pro- 
perty ;  and  in  that  suit  it  was  established  that  the 
head  of  the  muth  for  the  time  being  had  the  right  to 
appoint  his  successor,  and  that  such  appointment 
was  not  subject  to  confirmation  by  the  zamindar. 
It  appeared  that  the  trusts  of  the  muth  had  been 
violated  and  the  income  misapplied,  and  that  there 
was  no  quahfied  disciples  in  whom  the  right  of  suc- 
cession had  vested,  and  that  the  members  of  the 
plaintiff's  family  wei-e  the  only  persons  interested 
in  the  appointment.  Held,  that  the  proper  decree 
was  (i)  to  declare  the  plaintiff's  right  to  appoint  a 
qualified  person  with  the  concurrence  of  the  rest 
of  his  family  ;  (ii)  to  direct  him  to  do  so  within  a 
given  time,  failing  which  the  suit  should  stand  dis- 
missed with  costs.  If  such  appointment  was  made, 
notice  should  be  given  to  the  other  members  of  the 
-plaintiff's  family  before  it  was  confirmed  ;  if  such 
appointment  were  confirmed,  the  property  should 
be  directed  to  be  delivered  to  the  person  appointed, 
to  be  administered  in  accordance  with  the  trusts 
•and  usage  of  the  muth.  Semble  :  That  the  para- 
desi or  head  of  the  muth  might  be  a  married  man, 
provided  he  had  been  duly  initiated.  Sathappa- 
TTAB  t'.  Periasami      .         .     I.  Ii.  R.  14  Mad.  1 

15. .  Succession  to  the 

■office  of  dharmaJcartOr—Act  XX  of  1863,  s.  li^Reli- 
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gious  endowments — Custom  and  usage.  On  a  ques- 
tion of  the  right  of  succession  to  the  office  of  dhar- 
makarta  of  a  devasthanam  or  temple  at  Rames- 
waram  in  Madura  (and  in  such  cases  the  only  law 
apphcable  is  the  custom  and  practice,  which  are  to 
be  proved  by  evidence),  both  the  Courts  below 
found  that,  according  to  the  established  usage,  the 
succession  was  provided  for  by  each  successive 
dharmakarta  initiating  a  pandaram,  and,  whilst  in 
office,  appointing  him  as  his  successor.  It  followed 
that  the  appointment  of  a  dharmakarta  by  one 
who  had  already  ceased  to  hold  the  office  (having 
been  removed  under  Act  XX  of  1803,  s.  14)  was  not 
in  accordance  with  usage,  and  was  therefore  invalid. 
The  persons  whom  the  displaced  dharmakarta  had 
attempted  to  appoint  was  head  of  the  muth  from 
which  preceding  dharmakartas,  as  it  appeared,  had 
been  taken.  Besides  the  above  cause  of  invalidity 
in  the  appointment  in  question,  the  evidence  sup- 
ported the  finding  that  the  displaced  dharmakarta 
made  his  attempt  to  appoint  the  head  of  the  muth 
to  succeed  him  in  office  in  furtherance  of  his  own 
interests,  and  did  not  bond  fide  exercise  his  powers, 
if  any.  This  finding  invalidated  the  whole  appoint- 
ment and  applied  to  the  headship  of  the  muth  as 
well  as  to  the  office  of  dharmakarta.  Ramalinqam 
Pillai  v.  Vythiijngam  Pillai 

I.  L.  R.  16  Mad.  490 
L.  R.  20  I.  A.  150 


16. 


Succession       tj 


mohant — Succession  to  the  "  gaddi  "  of  a  temple — 
Nature  of  evidence  required  to  prove  title  to  succeed — 
Ezplanation  of  terms  '^  nihang  "  and  *' griha^t.'" 
Per  Edge,  C.J.,  aqd  Mahmood,  J.  The  question 
who  is  entitled  to  succeed  to  the  office  of  a  deceased 
mohant  must  b^  decided  in  each  case  upon  the  evid- 
ence as  to  the  customs  relating  to  succession  ob- 
served by  the  particular  sect  to  which  the  deceaserl 
mohant  belonged.  It  is  necessary  for  the  person 
claiming  a  right  to  succeed  as  mohant  to  establish 
that  right  by  satisfactory  evidence ;  he  cannot 
derive  any  advantage  from  the  weakness  of  his 
opponent's  title.  Per  Mahmood,  J. — It  was  neces- 
sary for  the  plaintiff  in  this  case  to  prove  that  he 
was  "  nihang,"  as  distinguished  from  "  grihast," 
which  he  failed  to  do.  Meaning  of  the  terms 
"  nihang  "  and  "  grihast  "  explained.  Gend-a  Pari 
V.  Chhalar  Puri,  I.  L.  R.  9  All.  1  :  L.  R.  13  I.  A. 
100,  referred  to.     Basdeo  v.  Gharib  Das 

LL.  R.  13A11.256 


17. 


Succession  as  mo- 


hant of  a  mith  at  Puri — Custom — Right  of  a  c?t€la — 
Alleged  disqualification  of  mohant  to  take  a  chela  by 
reason  of  being  a  leper.  Two  rival  claimants  con- 
tested the  right  to  succeed  to  the  office  of  mohant 
of  a  mourasi  muth  under  a  customary  rule  of  suc- 
cession. Both  the  Courts  below  found  that  the 
mohant  for  the  time  being  had  power  to  appoint 
his  successor  from  among  his  chelas  ;  that,  in  the 
absence  of  appointment,  a  chela,  or,  if  there  should 
be  more  than  one,  the  eldest  chela,  would  succeed  ; 
and  that,  should  there  be  no  chela,  then  a  gurubhai 
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or  chela  of  the  same  guru  with  the  deceased  mohant 
would  succeed.  The  plaintiff's  case  was  that  he 
had  been  duly  taken  as  a  chela  and  appointed  by 
the  last  mohant,  whose  title  was  not  disputed. 
The  defendant,  who  was  in  possession,  denied  that 
the  plaintiff  had  ever  been  such  a  chela,  alleging 
that,  even  if  the  last  mohant  had  attempted  to  take 
him  as  a  chela,  this  act  would  have  been  invaUd  by 
reason  of  that  mohant  having  been  a  leper.  The 
defendant's  title  was  that  he  had  been  taken  as  a 
chela  by  the  mohant  who  had  preceded  the  last,  and 
had  been  in  a  position  to  dispute  the  right  of  suc- 
cession, but  had  yielded  it  when  the  last  mohant 
had  taken  office.  He  put  forward  an  alleged  will 
of  the  latter,  which  stated  that  he  was  to  succeed 
and  relied  on  his  possession  approved  by  other 
mohants.  Held,  that  only  a  leprosy  of  virulent 
form  could  have  disqualified  the  last  mohant.  As 
to  it,  there  was  no  medical  evidence  ;  but  on  the 
facts  the  conclusion  was  that  there  had  been  no 
such  disquaUfication.  The  statements  in  the 
alleged  will  were  not  true,  and  it  was  ineffectual  to 
alter  the  title,  whether  the  last  mohant  had  executed 
it  or  not,  having  no  testamentary  effect ;  also  what 
had  been  done  after  the  death  of  the  last  mohant 
could  not  deprive  the  plaintiff  or  entitle  the  defend- 
ant, there  being  no  custom  to  authorize  the  choice 
of  a  mohant  in  that  way.  Bhagaban  Ramanuj 
Das  v.  Ram  Praparna  Kamanuj  Das 

I.  Ij.  R.  22  Calc.  843 
Ii.  R.  22  L  A.  94 

\Q^   _ Fort  pagodas   at 

Tanjore — Right  of  management  on  death  of  the 
senior  widow  of  the  late  Maharaja  of  Tanjore.  After 
the  death  in  1855  of  the  late  Raja  of  Tanjore  with- 
out male  issue,  Government  assumed  charge  of  the 
fort  pagodas,  of  which  he  was  the  hereditary 
trustee.  Subsequently,  his  senior  widow.  Her 
Highness  Kamakshi  Bayi  Saheba,  applied  that  they 
Ehduld  be  handed  over  to  her  as  the  head  of  the 
family  for  the  time  being  ;  the  Government  in  1863 
made  an  order  saying,  "  it  is  desirable  that  the  con- 
nection of  Government  with  the  pagodas  should 
cease  ;  they  will  accordingly  be  handed  over  to  Her 
Highness  Kamakshi  Bayi  Saheba."  The  pagodas 
and  their  endowments  were  handed  over  in  pursu- 
ance of  that  order,  and  were  held  by  the  senior 
widow  till  her  death  in  1892.  On  her  death, 
Government  ordered  that  they  should  be  placed 
under  the  Devasthanam  Committees  of  the  circles 
in  which  they  were  situated.  The  senior  surviving 
widow  now  claimed  to  be  entitled  to  possession  and 
the  right  of  management  by  succession,  and  sued 
accordingly.  Held,  that  Government  intended  to 
make  an  absolute  transfer  in  1863  without  any 
reservation  of  a  reversionary  right  to  make  a  new 
appointment,  and  that,  whether  Her  Highness 
Kamakshi  Bayi  Saheba  took  the  tnist  property  for 
a  widow's  estate  or  as  stridhanam,  the  plaintiff 
was  entitled  to  succeed.  Kaliana  Sttndarram 
Ayyarv.  Umamba  Bayi  Saheb 

I.  L.  B*  20  Mad.  421 
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19. Right   of   females— Bight    of 

females  to  succeed  to  polliam — Custom.  Females  are 
not  precluded  by  any  rule  of  descent,  custom,  or 
usage  of  the  Cumbala  Tottier  caste  from  suc- 
ceeding to  a  polliam.  Collector  of  Madura  v. 
Veeracammoo  Ummal  .     9  Moo.  I.  A.  446 


20. 


Right    of  female 


to  perform  services — Appropriation  of  annuity  of 
endowed  property.  In  a  suit  by  the  widow  of  one  of 
the  descendants  of  the  grantee  of  a  varshasan 
annual  allowance  paid  from  the  Government  trea- 
sury for  the  performance  of  religious  service  in  a 
Hindu  temple  to  recover  arrears  due  to  her  hus- 
band's branch  of  the  family  from  another  descend- 
ant who  had  received  the  whole  stipend  ;  and 
where  it  was  found  by  the  Court  below  that  by  the 
usage  of  the  family  the  duties  of  the  office  had  been 
performed  in  rotation,  and  the  stipend  distributed 
amongst  the  descendants  of  the  grantee  in  certain 
fixed  portions  :  Held^  that  it  was  not  competent  to 
the  defendant  (the  special  appellant)  to  raise  the 
question  of  the  non-divisibility  of  the  varshasan. 
Qucere  :  Whether  the  appropriation  of  an  annuity 
which  is  in  the  nature  of  a  religious  endowment  as 
private  property  is  justified  by  Hindu  law.  Qucere  : 
Whether  a  Hindu  female  is  competent  to  perform^ 
either  in  person  or  vicariously,  the  services  for  the 
maintenance  of  which  a  reUgious  endowment  has 
been  granted.     Keshavbhat  v.  Bhagirathibai 

3  Bom.  A.  C.  75 

-    Liability  of  offi- 


21. 

dating  priest  to  account  for  fees — Sale  of  heredi- 
tary office — Females.  Where  a  priest  wrongfully 
officiates  for  another  and  receives  fees,  he  is  bound 
to  account  for  them  to  the  rightful  priest  where 
such  fees  are  by  custom  attached  to  the  office.  The 
sale  of  an  hereditary  priestly  office  will  be  upheld 
where  the  purchasers  are  the  next  in  succession 
from  the  vendor  to  such  office.  Senthle  :  That  a 
hereditary  priestly  office  descends  in  default  of 
males  through  females.  Sitarambhat  v.  Sitaram 
GuNESH      ....     6  Bom.  A.  C.  250 


22.  - 


Right    of  feynale 


to  succeed  to  priestly  office.  Qucere  :  Whether,  ac- 
cording to  Hindu  law,  a  woman  can  succeed  to  a 
priestly  office  ?  Joy  Deb  Surmah  v.  Huropdtty 
SuRMAH      .  ...      16W.  R.282 


23. 


Right  of   female 


to  be  adhikaree — Vyavasthas.  A  woman  who  has 
given  mantras  which  have  been  accepted  and  was 
nominated  by  her  deceased  husband  to  be  adkikaree , 
is  not  prevented  by  the  Hindu  law  from  being 
so.  Vyavasthas  need  not  be  called  for,  nor  local 
testimony  relied  on,  to  prove  the  doctrines  of 
Hindu  law.  PooRUN  Narain  Dutt  v.  Kashees- 
SUREE  DOSSEE    .  .  .  .       3  W    R.  180 


24. 


Succession     of 


Hindu  widow  as  shehait — Custom.  In  a  suit  by  a 
Hindu  widow  to  recover  possession  of  certain  pro- 
perty  dedicated  to  idols,  as  heir  to  her  deceased 
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husband,  the  last  shebait,  it  appeared  that  the 
plaintiff's  husband  was  an  adopted  son  of  his  pre- 
decessors in  office,  and  that  he  was  the  eldest  son 
of  the  first  defendant  who  was  the  nearest  male 
cognate  of  the  adoptive  father.  On  behalf  of  the 
defendant  it  was  contended  that  the  right  of  sue  - 
cession  to  a  shebaitship  was  not  governed  by  the 
ordinary  rules  of  inheritance,  and  that  the  plaintiff 
had  no  title  thereto.  Held,  that  a  Hindu  widow 
could  not  succeed  to  a  shebaitship  as  heir  to  her 
husband  without  proof  of  special  custom.  In  this 
case  there  was  no  sufficient  jDroof  of  such  custom. 
Janokee  Dabea  v.  Gopatjl  Achabjea 

I.  L.  R.  2  Calc.  365 

Held,  on  appeal  to  the  Privy  Council,  that  where 
owing  to  the  absence  of  documentary  or  other  direc  t 
evidence,  it  does  not  appear  what  rule  of  succes- 
sion has  been  laid  down  by  the  endower,  it  must 
be  proved  by  evidence  what  is  the  usage.  In  the 
present  instance  the  usage  did  not  support  the 
claim ;  and,  upon  the  evidence,  the  claimant, 
who  was  out  of  possession,  failed  to  make  a  title. 
Janoki  Debi  v.  Gopal  Acharjia  Goswami 

I.  Ii.  R.  9  Calc.  766  ;  13  O.  L.  R  30 

25.  Mohunt — Ap- 
pointment   of   successors — Conditional   appointment 
iniialid.     A  mohunt  by  his  ^nll  appointed  L,  his 
spiritual  brother,  to   be    his  successor,  and  after 
making  such  appointment  his  will  thus  continued  : 
"Amongst  all  my  disciples  I  think  O  is  a  little  in- 
telligent and  clever,  but  of  younger  age  than  befits 
a  mohunt.     Should  he  receive  instruction  and  learn 
the  duties  of  mohunt  under  your  guidance,   he 
might  probably  be  competent.     Wherefore  I  direct 
that  you  will  keep  0  with  you,  and  initiate  him 
weH.  in i^he  duties  of  a  mohunt  and  when  you   feel 
yourself  incapable  of  conducting  the  business  as 
above,  you  can  appoint  G  as  mohunt  in  your  place 
and   not  otherwise."     Held,   by  the   High  CkDurt, 
first,  that  a  mohunt  may  appoint  a  spiritual  brother, 
and,  L  being  a  spiritual  brother,  the  appointment 
was  valid,  and  he  was  entitled  to  succeed  upon  the 
testator's  death.     Secondly,  that  the  direction   for 
appointing  O  did  not  of  itself  vest  the  mohuntship 
in  G,  but  that  the  intention  of  the  testator  was  that 
L  should  not  appoint  him  if  he  should  turn  out  to 
be  in  his  opinion  incompetent.     Thirdly,  that   the 
testator  had  no  power  to  attach  any  such  condi- 
tions to  the^nterest  his  appointee  should  enjoy  in 
the  mohunt.     For  a  person  having  a  fee  simple  In 
an  estate,  \Aith  the  power  of  appointing  to  the 
succession,  has  no  right  to  annex  to  it  conditions 
which  the  person  who  gave  him  the  power  of  ap- 
pointment never  gave  the  power  to  annex.     In  the 
absence  of  such  poM^er,  therefore,  a  mohunt  who 
once  nominates  his  successor  has  no  right  to  give 
directions  to  his  successor,  when  bis  turn  to   nom- 
inate comes,   as  to   whom   he   should  nominate. 
Fourthly,  that  the  testator  having  no  power  to  give 
any  directions  as  to  the  person  who  should  be  Vs 
euccessor,  L  was  entitled,  after  he  had  succeeded  to 
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the  guddi,  to  appoint  as  his  successor  a  person 
other  than  0.  Fifthly,  that  even  if  by  custom  a 
power  to  appoint  two  mohunts  in  succession  had 
been  established,  still  under  the  words  of  the  will  a 
discretion  would  have  been  left  to  L  in  the  choice  of 
his  successor,  and  he  woula  not  have  been  bound  to 
appoint  O.  It  seems  that  in  a  suit  for  the  recover v 
of  an  elective  mohuntship  to  which  the  plaintiff 
claims  to  be  mohunt,  but  does  not  show  that  he 
was  elected,  but  merely  that  the  defendant  was  no  t 
elected  or  was  irregularly  elected,  the  Court  ought 
to  dismiss  the  suit,  and  has  no  jurisdiction  to  direct 
a  new  election.  Held,  by  the  Privy  Council  on 
appeal,  that  the  will  did  not  give  O  an  absolute 
positive,  unqualified  right  at  any  time  to  the 
mohuntship,  even  on  the  incapacity  of  L  to  per  - 
form  the  duties  of  mohunt;  that  until  L  became 
Incapable,  no  trust  or  duty  was  created  ;  that  even 
when  he  became  Incapable,  it  was  no  more  than  a 
gift  in  the  nature  of  a  precatory  trust.  Held,  also, 
on  the  evidence,  that  0  had  failed  to  establish  his 
own  title  to  be  mohunt,  and  that  the  suit  was  so 
framed  that  in  it  he  could  not  recover  the  mohunt  - 
ship  on  the  mere  infirmity  of  defendant's  title.  The 
only  law  as  to  mohunts  and  their  offices  is  to  be 
found  in  custom  and  practice  which  is  to  be  proved 
by  evidence.  There  cannot  be  two  existing  mo- 
hunts, and  the  office  cannot  be  held  jointly.  Gree  - 
dharee  Doss  v.  Nundokishore  Doss 

Marsh.  573  ;  2  Hay  633 

And  on  appeal  to  Privy  Council . 

8  W.  R.  P.  C.  25  ;  11  Moo.  I.  A.  405 


26. 


Succession      to 


maurasi   mohunt — AppointvxerU   of   mohunt — Cere- 
monies— Revocation  of  nomination   of  chela — Dis  - 
qualifiaition  of  mohntU.     In  the  cases  of  a    maurasi 
muth,  the  investiture  by  the  leading   neighbouring 
mohunts,  at  the  Bandhara  ceremony,  of  one    who 
cannot  prove  that  he  was  actually  appointed  by  the 
last  mohunt,  is  not  sufficient,  in  the  absence  "of 
proof  that  he  has  a  right  to  be  so  appointed  as  being 
senior  chela  of  the  last  mohunt,    to  entitle   him  to 
succeed  to  the  guddl.     The  succession  to  muths  or 
religious  endowments   must  be  regulated  in  each 
case  by  the  nature  of  the  endowment  and  the  rule 
of  succession  prescribed  by  the  founder  of  the  in- 
stitution, and  If  this  rule  cannot  be  discovered  from 
the  original  deed  of  gift  or  other  documentary  evid- 
ence, it  must  be  proved  in  each    case  by  8ho\ving 
what  the    usage     has      been     on     the     occasion 
of  each    succession.      A   mohunt   of    a    maurasi 
muth,    by  a   deed    of    gift   in    1849,    made    over 
all    the    property    of    the    muth    to    his    senior 
chela    and     invested     him      with      the      chudder 
of  mohunti ;  but    subsequently  a  dispute    having 
arisen   on  account  of  the  immoral  life  led  by  the 
appointee,  a  compromise  was    effected  by    whioh 
the  former  mohunt  was  permitted  to  take  back  the 
muth  and  the  property  belonging  to  it,  the  other 
being  allowed  merely  to  retain  possession  of  a  sub  - 
ordinate  muth.     In  1873  the  mohunt  died,  leaving 
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a  Avill,  dated  6th  May  1873,  by  which  he  appointed 
the  defendant  his  successor.  The  original  appoints  e 
thereupon  obtained  his  owti  confirmation  as  mohunt 
at  a  Bandhara  ceremony  by  the  neighbouring 
mohunt,  and  brought  a  suit  against  the  defendant 
who  was  in  possession  for  recovery  of  possession  of 
the  muth  and  the  properties  belonging  thereto, 
relying  on  the  deed  of  gift  of  1849.  Held^  that  the 
muth  being  mauragi,  the  plaintiff  was  not  entitled 
to  possession,  there  being  no  reason  why  the  deed 
of  gift  should  not  be  considered  to  have  been  can- 
celled by  the  compromise  or  by  the  will.  Ques- 
tions as  to  whether  a  claimant  to  a  muth  is  a  Sun- 
jogi,  or  whether  from  his  conduct  and  mode  of  life 
he  is  disqualified  for  the  office,  may  be  determined 
by  a  Civil  Court.  Sitapershad  Dass  v.  Thakur. 
DAS        .  .         .  .     5  C.  L.  R.  73 


27. 


Succession  to 


Managership — Chela,  right  of,  to  succeed  ascetic  or 
sanyasi — Ekrarnama  hy  mohunt — Succession,  alter- 
ing of — Mohunt.  A  chda  is  primarily  entitled  to 
succeed  a  mohunt  of  the  sanyasi  sect  who  has  to 
follow  a  life  of  celibacy  ;  but,  where  there  are  more 
chelas  than  one,  custom  and  practice  intervene. 
Ganes  Gir  v.  Umroo  Gir  {1807),  1  S.  D.  A.  291  ; 
Mahanth  Rammoy  Dass  v.  Mahanth  Dehraj  Dass, 
€  S.  D.  A.  262 ;  Mohunt  Sheo  Prokash  Doss  v. 
Mohunt  Joyram  Doss,  5  W.  R.  Mis.  57 ;  Genda 
Puri  V.  Chatar  Purl,  I.  L.  E.  9  All.  1  ;  and  Janoki 
Dehi  V.  Gopal  Acharjia  Goswami,  I.  L.  R.  9  Calc. 
766,  referred  to.  An  ascetic  is  a  mere  life-tenant, 
and  cannot  alter  the  succession  to  the  trust  by 
an  act  of  his  own,  in  connexion  with  the  status 
under  which  he  originally  acquired  the  trust. 
Mohunt  Rumun  Dass  v.  Mohunt  Ashbul  Dass, 
1  W.  R.  160,  and  Rup  Narain  Singh  v.  Junko  Bye, 
3  G.  L.  R.  112,  referred  to.  One  J,  who  was 
the  mohunt  of  a  religious  institution  known  as 
the  Barharapore  Paita  Asthal,  belonging  to  a  sect 
of  Vishnavas  of  the  Ramanandi  class,  initiated  one 
A,  who  had  been  his  chela,  with  the  chadar,  kanthi 
and  tilak  of  mohuntship,  thereby  nominating  and 
installing  him  as  his  successor.  A,  after  succeed- 
ing to  the  mohuntship,  executed  an  ekrarnama  in 
favour  of  the  mohunt  of  Mirzapur,  giving  him  the 
right  of  naming  or  appointing  his  own  successor. 
Held,  that  the  mode  of  appointment,  by  a  mohunt, 
of  a  successor  from  out  of  his  chelas  was  well  knoAvn, 
and  the  manner  of  A's  own  appointment  to  the 
guddi  indicated  that  such  was  the  custom  and  prac- 
tice of  the  Barhampore  Paita  Asthal ;  also  that  A 
had  no  power  to  ignore  this  custom  and  practice 
and  give  away  the  right  of  appointment  to  the 
mohunt  of  Mirzapur ;  and  that  consequently  the 
ekrarnama  was  ultra  vires  as  an  exercise  of  A''s  right 
of  electing  his  own  successor.  Ramji  Dass  v. 
Lachhu  Dass  (1902)     .         .      7  C.  W.  N.  145 


28. 


Succession     to 


property  of  M  hint — Chela — Suc^cession  in  manage- 
ment of  endowed  property  under  deed  of  endowment — 
Mortgage  hy  manager — Money  advanced  out  of  profits 
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of  dedicated  property — Right  of  sticcessor  to  sue  on 
mortgage.  A  mortgagee,  who  was  the  Mohunt  of  an 
order  of  bairagis  or  religious  mendicants,  by  a  deed 
of  endowment  dedicated  certain  self-acquired  pro- 
perty to  the  service  of  an  idol,  of  which  he  made 
himself  tnistee  and  manager,  and  nominated  and 
appointed  the  plaintiff,  who  was  his  chela,  to  suc- 
ceed him  on  his  death  in  the  trusteeship  and 
management.  In  a  suit  on  the  mortgage  the  evid- 
ence showed  that  the  money  advanced  to  the  de- 
fendant was  part  of  the  profits  of  the  estate  so 
dedicated.  Held,  by  the  Judicial  Committee 
(reversing  the  decision  of  the  Court  of  the  Judicial 
Commissioner  of  Oudh),  that  the  plaintiff  on  his 
succession  was  entitled  as  such  trustee  and  manager 
to  maintain  the  suit  and  recover  the  money  due  by 
the  defendant  on  the  mortgage.  Bishambar  Das 
V.  Drigbijai  Singh  (1905)  .  I.  L.  R.  27  All.  581 

29.  Ascetic — Alteration  of  succes- 
sion. An  ascetic,  a  mere  life-tenant,  cannot  alter 
the  succession  to  an  endowment  belongino-  to 
ascetics,  by  an  act  of  his  o^vn  in  connection  with 
the  status  under  which  he  originally  acquired 
the  trust.     Rumun  Doss  v.  Ashbul  Doss 

1  W.  R.  160 


30. 


Decree  agaiist  muth — Reli. 


gious  endowment — Decree  against  head  of  muth  hinds 
successor  in  execution  proceedings — Decree  on  pro- 
missory note  executed  hy  head  of  muth  hinds  the 
muth — Compromise  decree,  effect  of — Parties  to 
suits — Sishyas  cannot  he  made  parties.  A  decree 
passed  against  the  head  of  a  muth  as  representing 
the  muth  is  binding  on  his  successor,  who  cannot 
dispute  the  validity  of  the  decree  in  execution 
proceedings,  but  can  do  so  only  by  a  properly 
framed  suit.  Sudindra  v.  Sudan,  I.  L.  R.  9 
Mad.  80,  referred  to  and  followed.  The  head  of 
the  muth  represents  the  muth  even  when  the  suit 
is  brought  on  a  promissory  note  executed  by  him 
and  he  cannot  therefore  question  the  validity  of 
the  transaction.  The  binding  nature  of  the 
decree  in  such  cases  is  not  affected  by  the  fact  that 
it  is  based  on  a  compromise.  The  sishyas  or  dis- 
ciples of  a  muth  are  not  co-owners  with  the  head  of 
the  muth  and  have  no  such  interest  in  the  muth 
property  as  will  entitle  them  to  be  made  parties 
in  a  suit  to  recover  property  from  the  head  of  the 
muth.  Manikka  Vasaka  Desikar  v.  Balagopala- 
KRiSHNA  Chetty  (1906)  .  I.  L.  R.  29  Mad.  553 

6.  DISMISSAL    OF  MANAGER   OF    ENDOW- 
MENT. 


1. 


Dismissal    of 


>,*     servant     of 

pagodas  by  dharmakarta — Ground  of  dis- 
missal. The  question  whether  there  was  a  suffi- 
cient ground  for  the  dismissal  of  a  pagoda  heredi- 
tary servant  by  a  dharmakarta  is  one  of  degree  and 
not  of  principle,  and  must  therefore  depend  upon 
the  circumstances  of  each  case,  Kristnasamy 
Tatacharry  v.  Gomatum  Ranqacharry 

4  Mad.  63 
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2. 


Deposition    from    ofi&ce    by- 


Sovereign  Prince — Trustee  of  'property   dedicated 
to  idol — Primogeniture — Tekait  Maharaj,  office  of — 
Effect  of  order  of   deposition.     By    the    custom    of 
primogeniture  obtaining  in  his  family,  the  plaintiff 
succeeded    to    the    office    of  Tekait  Maharaj,    and 
came  into  possession  of  all  the  property  dedicated 
to  the  family  idol  of    Shri  Nathji.    He  resided  at 
Nathdwar  within  the  territories  of  the    Rana    of 
Udepur  in  Mewar.     Part  of  the  dedicated  property 
was  at  Poona.    The  first  four  defendants  managed 
this  portion  of  the    property    for    the     plaintiff. 
They  collected   the   rents  and   transmitted  them 
to  him  from  time  to  time.     In    1876    the     Rana 
deposed  the    plaintitT     for     alleged    misconduct, 
deported  him  from  his  territories,  and  proclaimed 
the  plaintiff's  son    (defendant    No.    5)   as    Tekait 
Maharaj.     The  defendant  having   refused    to    pay 
over    the    rents    and    to    deliver   the  Poona  pro- 
perty  to    the    plaintiff,    the  plaintiff   brought   the 
present  suit  to  recover  possession.     The  plaintiff's 
son  was  made  a  co-defendant  on  his  own  applica- 
tion.    The  defendants  denied  the  plaintiff's  right 
to  the  property  on  the  ground  that  he  had  been 
deposed  and  banished  by  the  Rana,  and  the  fifth 
defendant  (the  plaintiff's  son)  claimed  to  be  Tekait 
Maharaj,  and  as  such  to  be  entitled  to  all  the 
devasthan    property.     The    lower   Court    made   a 
decree  in  favour  of  the  plaintiff.     On  appeal    by 
the  defendants  to  the  High   Court :  Held,  that  the 
plaintiff  was  entitled  to  the    property  in  dispute. 
The  order  of  the  Rana  could  not  be  regarded  as   a 
foreign  judgment  between  the  parties.     That  order, 
whatever  its  effect  might  be  within  the  territories 
of  the  Rana,  could  not  affect  the  property  situated 
in  Poona  beyond  his  jurisdiction.     It  had  descended 
to  the   plaintiff  on  the    death    of    his    father    in 
virtue  of  the  custom  of  primogeniture  obtaining  in 
his  family.     Whether  he  took  it  as  owner  or    as 
tmstee  for  the  idol  and  shrine  was  immaterial,  for 
in  either  case  he  had  a  right  to  possession.     If  he 
took  it  as  owner,  he  had  not  in  law  lost  his  right  as 
such  in  consequence  of  the  Rana's  act.     If  he  held 
merely  as  a  trustee,  he  had  not  yet  been  removed 
from  his  office  by  any  competent  tribunal.     Nana- 
BHAi  V.  Sheiman  Goswami  Gibdhahiji 

I.  L.  K.  12  Bom.  331 

3.   —    Dismissal  of  dharmakarta, 

grounds  for — Management  of  temple — Dharma- 
karta guilty  of  misfeasance  retained  in  office  on  terms. 
A  suit  to  remove  a  dharmakarta,  though  he  is  held 
to  have  been  guilty  of  misconduct  in  the  discharge 
of  his  duties  as  such,  may,  in  the  absence  of  any 
proved  and  deliberate  dishonesty  on  the  defend- 
ant's part,  be  dismissed  on  conditions  to  be 
complied  with  by  him.  Sivasankara  v.  Vada- 
GiRi I.  Ii.  K.  13  Mad.  e 

4, Relation  between  the  found- 
er's representative  and  the  mohunt — Agree- 
ment by  the  mohunt  on  his  appointment — Grounds  of 
dismissal.     In  the  absence  of  a  deed  of  endowment. 
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the  obligations  of  the  head  of  a  muth  to  the  repre- 
sentative of  the  founder  can  only  be  deduced 
from  the  usage  of  the  institution.  In  a  suit  by  the 
representative  of  the  founder  to  remove  the  defend- 
ant from  the  headship  of  a  muth,  it  appeared  that 
the  usage  was  for  the  head  of  the  institution 
for  the  time  being  to  nominate  his  successor,  and 
for  the  representative  of  the  founder  to  sanction 
the  nomination  and  invest  the  nominee  with  a 
gadi  on  his  installation,  and  that  the  defendant 
had  asked  the  plaintiff  to  appoint  him  and  had 
undertaken  on  his  appointment  to  furnish  to  him 
accounts  of  the  income  and  expenditure  of  the 
muth.  Held,  that  the  plaintiff  was  not  entitled  to 
remove  the  defendant  from  office  on  the  ground 
of  his  refusal  to  furnish  accounts.  Gajapati  v. 
Bhagavan  Doss       .         .     I.  L.  R.  15  Mad.  44 


5.  Deposition  of  manager  by 

an  act  of  State  of  foreign  poAver — Property 
bequeathed  to  an  idol — Act  of  Foreign  State — Effect 
of  deposition  on    right    to    property    in    Bombay — 
Trustee — Will — Power    of    appointment.     Under  a 
power  given  to  her  by  the   will  of  her  husband, 
C  had    the    right    to    bequeath    a  certain   house 
situate  in    Bombay.     She  died   in   1873,   and    by 
her  will  she  bequeathed  the  house   in  question    to 
trustees,    their    heirs,    etc.,  in  trust  to    pay   and 
apply  the  rents  thereof  to  the  shrine    or   gadi  of 
Shri  Nathji  for  ever,  and  she  gave   the  trustees 
and  their  heirs,  etc.,  the  right  to  reside  for  life   in 
the  first  storey  of  the  paid  house  free  of  rent.     The 
shrine  of  Shri  Nathji  is  situate  at  Nathdwara  in 
the  territory^  of  His  Highness  the  Maharana   of 
Oodeypore.     It  is  held  in  great  veneration  by  the 
Vaishnava  sect  of  Hindus,  and  is  extremely  wealthy. 
The   plaintiff   held   the   position   of   Maharaja   of 
Nathdwara  (Tikait  Maharaja)  up  to  the  year  1876, 
and  as  such  sat  on  the  gadi  and  managed  the  pro- 
perty of  the  said  shrine.     In  that  year,  however, 
he  was  deposed  from  his  position  by  the  principal 
authorities  of  Oodeypore  and  deported  from  Nath- 
dwara, and  his  son,  the  second  defendant,  was  raised 
to  the  gadi  in  his  place.     Since  that  time  the  plaint- 
iff had  never  been  permitted  to  go  back,  nor   had 
he  had  anything  to  do  with  the  shrine.     The  second 
defendant  (his  son)  had   since  his  elevation  per- 
formed  the   worship  and    managed   the   property 
belonging  to  the  shrine.     The  plaintiff,  however, 
claimed  in  this  suit  to  be  still  the  legal  owner  and 
representative  of  the  shrine,  and  as  such  entitled 
to  the  house  in  question  and  to  the  rents  and  profits 
thereof  since  the  death  of  C.     The  first  defendant 
was  one  of  the  trustees  named  in  the  will  of  (7,  to 
whom  the   house   was  bequeathed   in  trust.     The 
plaintiff  in   this   plaint  also   contended   that  the 
clause  in  CPs  will,  giving  the  said  trustees  a  right  to 
reside  in  the  house  free  of  rent,  was  ultra  virex  of 
the  power  of  appointment  given  to  her  by  the  will 
of  her  husband.     The  defendants  denied  that  since 
his  deposition  the  plaintiff  was  the  legal  owner  and 
representative  of  the  shrine  of  Shri  Nathji.     They 
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contended  that,  having  been  deposed  and  deported 
from  Nathdwara,  he  could  no  longer  apply  the  rents 
to  the  support  of  the  shrine,  and  that,  if  the  house 
were  given  to  him,  the  trusts  of  Cs  will  would  be 
defeated.  They  contended  that  the  second  de- 
fendant, in  virtue  of  his  position,  was  entitled  to 
receive  the  rents,  and  that  this  suit  should  be  dis- 
missed. Held,  that  the  plaintiff  was  entitled  to  the 
said  house.  The  house  was  validly  bequeathed  to 
the  gadi.  At  the  date  of  the  bequest  the  plaintifE 
was  de  facto  as  well  as  de  jure  in  possession  of  the 
shrine  and  of  its  property.  His  deposition  from 
the  gadi  was  an  act  of  a  foreign  State,  and  did  not 
affect  his  right  to  property  in  Bombay.  If  he  was 
regarded  as  owner  of  that  property,  he  had  not  lost 
his  right  as  such  to  the  said  property  in  conse- 
quence of  his  deposition,  and  if  he  was  merely  a 
trustee,  he  had  not  been  removed  from  his  office  by 
any  competent  tribunal.  Htld^  also,  that  under  the 
will  of  C  the  first  defendant  was  entitled  to  reside 
rent  free  in  the  first  storey  of  the  house  in  ques- 
tion   during    his    lifetime.     Goswami    Shei    Gir- 

DHARJI   V.    MadHOWDAS   PeEMJI 
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6. 


Deposition       of 


manager  hy  act  of  State  of  foreign  power — E^ect  of 
such  act  on  title  to  property  outside  jurisdiction — 
Property  of  idol — Appointment  of  new  manager — 
Suit  hy  latter  for  property  of  shrine.  For  thirty 
years  prior  to  1876  the  defendant  had  been  the  high 
priest  of  the  slu-ine  of  Shri  Nathji  at  Nathdwara  in 
the  ten-itory  of  the  Maharaja  of  Oodeypore,  and 
as  such  Mas  manager  of  the  property  of  the  shrine. 
This  shrine  is  held  in  great  veneration  by  the 
Vaishnava  sect  of  Hindus,  and  large  bequests  and 
offerings  of  money,  land,  etc.,  are  made  to  it  by 
members  of  that  sect.  To  facilitate  the  collection 
of  such  offerings  and  the  employment  of  the  funds 
belonging  to  the  shrine,  firms  are  established  in 
various  parts  of  India,  including  Bombay.  The 
firm  in  Bombay  was  carried  on  under  the  name  of 
N  P,  and  the  house  in  which  it  was  carried  on  was 
built  with  moneys  belonging  to  the  shrine.  On 
the  8th  May  1876,  by  order  of  the  Political  Agent 
of  Mey^ar  and  the  Maharana  of  Oodeypore,  he 
was  deposed  from  that  office  for  alleged  misconduct 
and  deported  from  Nathdwara.  In  his  place  his 
son,  the  plaintiff,  was  placed  on  the  gadi  as  high 
priest.  In  1878  the  plaintiff  brought  this  suit  pray- 
ing for  a  declaration  that  as  high  priest  of  the 
shrine  he  was  entitled  to  the  property  in  Bombay 
belonging  thereto,  and  for  delivery  of  the  same  to 
him,  and  for  an  injunction  against  the  defendant, 
and  for  a  receiver,  etc.  He  obtained  a  rule  nisi 
calling  on  the  defendant  to  show  cause  why  he 
should  not  be  restrained  from  receiving  or  dealing 
with  the  moneys  of  the  said  firm  oi  N  P  and  from 
tampering  with  the  books,  etc.  Held,  discharging 
the  rule,  that  the  plaintiff,  had  shown  no  title  to  the 
property  in  question.  The  defendant  was  in  pos- 
session, and  had  been  for  many  years  in  possession, 
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of  the  property.  His  deposition  by  a  foreign  power 
and  the  election  of  the  plaintiff  to  the  gadi  in  the 
place  of  the  defendant  did  not  transfer  the  title  to 
property  in  Bombay  from  the  defendant  to  the 
plaintiff.  As  an  act  of  State,  it  could  not  be  made 
the  basis  of  an  action,  and  it  could  not  be  regarded 
as  a  foreign  judgment.     Goswami  Shbi  Govar- 

DHANLALJI  GiRDHARLALJI  V.  GoSWAMI  ShRI 
GiRDHARLALJI    GOVINDRAIJI 

I.  L.  R.  17  Bom.  620  note 
7;  TRANSFER  OF  RIGHT  OF  WORSHIP. 


1. 


Right  of  priest  performing 


sradh..  The  Hindu  law  does  not  declare  that  the 
priest  who  performs  the  sradh,  however  temporary 
his  incumbency  may  be,  is  entitled  to  the  land 
endowed  in  consideration  of  the  continuous  perform- 
ance of  the  recurring  ceremonies  of  sradh  and  other 
rites  for  the  spiritual  benefit  of  the  donor.  Ram 
Chunder  Chuckerbutty  v.  Gooroo  Chtjrx 
Chijckerbutty  .         .         .         .6  W.  R.  305 

2. ^Transf  er  of  right  of  worship 

to  stranger — Duration  of  assignment.  The  right 
of  worship  of  an  idol,  being  the  joint  property  of 
the  members  of  the  family  of  the  endower,  cannot 
be  transferred  to  a  third  party,  a  stranger  to  the 
family,  so  as  to  endure  beyond  the  life  of  the 
assignor.     Ukoor  Dass  v.  Chunder  Sekhtjr  Dass 

3  W.  R.  152 


3. 


-Position  of  trustee  of  endow- 


ment as  to  transferring  his  trust — Suit 
for  removal  of  appointment  of  trustee — Act  XX  of 
1863.  The  trustee  of  an  endowment  has  not  as 
such  the  power  of  transferring  his  trust  to  any 
other  person.  And  where  a  trustee  is  empowered 
to  appoint  another  trustee  to  act  for  him,  he  can- 
not transfer  the  right  of  exercising  that  power  to 
another  or  others.  The  mode  in  which  a  suit  for 
the  removal  or  appointment  of  a  manager  to  an 
endowment  not  coming  within  Act  XX  of  1863 
should  be  brought  stated.  Kali  Churun  Giri  v. 
Oolahi,  2  C.  L.  B.  129,  followed.  Rup  Naratn 
Singh  v.  Junko  Bye        .         .      3  C.  L.  R.  112 


4. 


Right  to  perform  service  of 


idol — Sale  in  execution  of  decree.  A  judgment- 
debtor's  right  as  shebait  to  perform  the  service  of 
an  idol  cannot  be  sold  in  execution  of  a  decree,  nor 
can  his  right  to  the  surplus  profits  of  the  sheba  be 
sold  so  long  as  that  right  is  unascertained  and  un- 
certain. JuGGUR  Nath  Roy  Chowdhry  v.  Kishen 
Pershad  Surma  alias  Raja  Baboo  7  W.  R.  266 


5. 


Right  of    shebait — Traiisfer- 


ability  of  rights  of  worship  in  execution  of  decree. 
The  right  of  a  shebait  of  a  Hindu  idol  to  perform 
the  services  and  receive  the  customary  remuner- 
ation is  not  transferable,  and  cannot  be  sold  in 
satisfaction  of  a  decree  against  the  shebait.  Dubo 
Missee  v.  Srinibas  Misser     .      5  B.  Ii.  R.  617* 

7p 
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s.c.  Dkobo  Misser  v.  Sreenebash  Misser 

14  W.  R.  409 

6.  ~        Transjerdbility 

of  rights  of  worship  in  execution  of  decree.  Rights 
of  worship  of  a  Hindu  idol  cannot  be  sold  in  execu- 
tion of  a  decree  for  the  personal  debt  of  a  shebait. 
Kalicharan  Gir  Gossain  v.  Bangshi  Mohan 
Das       .         .6  B.  L.  E-.  727  :  15  W.  R.  339 


7. 


Alienation  of  right  to  offi- 


ciate in  temple — Sale  in  execution  of  decree. 
The  right  of  managing  a  temple  which  is  a  religious 
endowment,  of  officiating  at  the  worship  conducted 
in  it,  and  of  recei\dng  the  offerings  at  the  shrine 
cannot,  in  default  of  proof  to  the  contrary,  pass 
outside  the  family  of  the  trustee,  until  absolute 
failure  of  succession  in  his  family,  and  such  rights 
are  therefore  not  saleable  in  execution  of  decree. 
The  principle  laid  down  by  the  Privy  Council  in 
Rajah  Vurmah  Vali  v.  Ravi  Vurmah  Valia  MuttiOy 
L.  R.  4 1.  A.  76,  followed.  Durga  Bibi  v.  Chan- 
CHAL  Ram         ,         .         .       I.  L.  R.  4  All.  81 

8.  Alienation  of  religious  office 

— Right  to  worship  idol.  There  is  no  reason 
why  the  alienation  of  a  religious  oflfice  to  a  person 
standing  in  the  line  of  succession,  and  free  from 
objections  relating  to  the  capacity  of  a  particular 
individual  to  perform  the  worship  of  an  idol  or  do 
any  other  necessary  functions  connects  Anth  it, 
should  not  be  upheld.  The  alienation,  therefore, 
by  a  divided  member  of  a  Hindu  family  to  his 
sister's  eon,  of  the  right  of  worshipping  a  goddess 
and  receiving  a  share  of  the  offerings  was  upheld. 
Maxcharam  v.  Pbanshankar 

I.  L.  R.  6  Bom.  298 


9. 


Illegal     transfer 


to  proper  person  of  same  caste  and  sect.  The  sale  of 
a  religious  office  to  a  person  not  in  the  line  of  heirs, 
though  otherwise  qualified  for  the  performance  of 
the  duties  of  the  office,  is  illegal.  Mancharam  v. 
Pranshankar,  I.  L.  R.  6  Bom.  298,  discussed. 
KuPPA  Gurukal  v.  Darasami  Gurukal 

I.  Ii.  R.  6  Mad.  76 


10. 


Transfer  of  religious  office 


— Transferee  not  solely  entitled  in  succession  to 
tranf^feror.  Tn  a  suit  against  the  mookteasers  or 
trustees  of  a  temple,  the  plaintiff  sought  a  declara- 
tion of  his  right  to  perform  the  puja  in  the  temple, 
and  an  injunction  restraining  the  defendants  from 
interfering  Avith  the  exercise  of  such  right.  It 
appeared  that  the  office  of  pujari  was  hereditary  in 
the  plaintiff's  family  ;  that  it  had  been  held  by  the 
plaintiff's  undivided  uncle  (deceased) ;  that  he 
transferred  it  in  1880  to  the  plaintiff's  father 
(deceased),  in  succession  to  whom  the  plaintiff  now 
claimed  it.  The  High  Court  called  for  a  finding  as 
to  AA  hether  the  plaintiff's  father  was  the  sole  heir 
next  in  succession  to  his  transferor,  and  it  was 
found  that  he  had  three  brothers.  Held,  that  the 
transfer  of  the  office  to  the  plaintiff's  father  was 
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invalid,    and    the    suit 
Narayana  v.  Ranga 


should    be      dismissed. 
I.  L.  R.  15  Mad.  183 


11. 


Right  of  suit — Suit  to  set  aside 


sale  in  execution  of  decree  of  lands  belonging  to 
temple.  A  hereditary  dharmakarta  of  a  temple, 
who  had  assigned  his  office  to  a  zamindar  and  con- 
sented to  a  decree  being  passed  on  the  footing  of 
such  assignment,  is  competent  nevertheless  to 
bring  a  suit  to  set  aside  a  Court  sale  of  temple 
lands,  treating  such  assignment  as  a  nullity.  Sub- 
BARAYUDu  f".  KoTAYYA  .   I.  L.  R.  15  M!ad.  389 


12. 


Sale  of  office    and   emolu- 


ments of  attending  to  idol.  An  archaka  canno  t 
sell  the  office  and  emoluments  of  paricharaka,  inas- 
much as  they  are  extra  commercium.  Narasimma. 
Thatha  Acharya  v.  Anantha  Bhatta 

I.  L.  L.  4  Mad.  391 


13. 


Inaliemihiliiy   of 


priestly  office  and  turn  of  worship  of  idol — RigfU  of 
sehait — Estoppel.  A  priestly  office  with  emolu- 
ments attached  to  it  is  inalienable,  and  it  would  be 
contrary  to  public  policy  to  allow  offices  like  tliis  to 
be  transferred  either  by  private  sale  or  by  sale  in 
execution  of  a  decree.  Mancharam  v.  Pranshan- 
kar, I.  L.  R.  6  Bom.  298  ;  Vurmah  Valia  v.  Rav  i 
Kunhi  Kutty,  I.  L.  R.  1  Mad.  235  ;  Juggernath 
Roy  Chowdhry  v.  Kishen  Pershad  Surmah,  7  W.  R. 
266  ;  Drobo  Misser  v.  Srinibas  Misser,  5  B.  L.  B. 
617  :  14  W.  R.  402  ;  Kali  Charan  Oir  Oossain  v. 
Bangshee  Mohan  Das,  6  B.  L.  R.  737  :  15  W,  B, 
339  ;  Kuppa  Ourulal  v.  Darasami  Kurufcal^  I.  L, 
R.  6  Mad,  76 f  referred  to.  A  person  is  not  pre- 
cluded from  Raising  the  question  that  his  priestly 
office  with  emoluments  are  inalienable,  because  he 
mortgagetl  the  same.  Jvggut  Mohinee  Dossee  v. 
Sookeemonee  Dossee,  10  B.  L.  R.  19  :  17  W.  R.  41, 
referred  to.  Mallika  Dasi  v.  Ratan  Mani 
Chakervaety       .         .         .      1  G.  W.  N.  493 

14.  Res  extra  com- 
mercium— Custom  as  to  assignability.  The  plaint- 
iff sued  for  a  declaration  of  his  title  as  purchaser 
of  a  mirasi  office  in  a  temple  to  which  were  attached 
certain  duties  to  be  performed  as  part  of  a  religious 
ceremony,  and  for  a  sum  of  money  representing 
the  emoluments  of  the  office.  The  first  defendant 
was  the  plaintiff's  vendor,  the  second  defendant 
claimed  title  to  the  office  by  purchase,  the  other 
defendants  were  the  trustees  of  the  temple,  and 
they  did  not  appear  on  appeal.  The  Court  of  first 
instance  passed  a  decree  as  prayed,  which  was 
reversed  on  ah  appeal  preferred  by  the  second  de- 
fendant alone.  On  second  appeal :  Held,  that  de- 
fendant No.  2  was  not  entitled  to  a  decree  on  the 
sole  ground  that  the  office  was  res  extra  commer- 
cium. Per  Parker,  J. — Had  the  trustees  of  the 
temple  appeared  in  the  Court  of  first  appeal  and 
raised  the  question  of  the  inalienability  of  the  office, 
it  would  have  been  necessary  for  the  Court  to  have 
determined  the  question  whether  by  the  custom  of 
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the   particular   institution   such   alienations    were 
valid.     Rang  AS  A  MI  v.  Rang  a 

I.  L.  B.  16  Mad.  146 

15. 


— _  Gift  of  vritti  (or  religious 
office) — Validity  of  suck  gift — Compulsory  aliena- 
tion of  vritti — Sale  in  execution — Private  alienation. 
A  vritti  cannot  be  sold  in  execution  of  a  decree. 
Such  a  compulsory  alienation  is  not  only   opposed 
to  the  Hindu  law  and  public   policy,   but   is    also 
against  the   provisions   of    s.    26(j  of  the  Code    of 
Civil  Procedure  (Act  XIV  of  1882).     But    private 
alienations    are    not     absolutely      prohibited.     No 
general  rule  can  be  pleaded  in  such  matters.      The 
rules  of  succession  depend   upon    each     particular 
foundation  or  office,  and  in  respect  of  it    custom 
and  practice  must  govern  and  prevail  over  the  text 
law  which  prohibits  both  partition  and     alienation. 
Rajaram  v.  Ganesh       .     I.  L.  E-.  23  Bom.  131 


8.  ALIENATION    OF  ENDOWED  PROPERTY. 


1. 


Religious  offices  and  temple 

transfer    and     alienation    of — 


property. 

Custom.  According  to  Hindu  text- writers  as  re- 
gards public  endowments,  religious  offices  are 
naturally  indivisible,  though  modern  custom  has 
sanctioned  a  departure  in  respect  of  allowing  the 
parties  entitled  to  share  to  officiate  by  turns,  and 
of  allowing  alienation  within  certain  restrictions. 
Trimbak  Ramkrishna  Ranade  v.  Lakshman  Ram- 
KRisHNA  Ranade       .         I.  L.  R.  20  Bom.  495 


2. 


Power  of   alienation — Sale 


for  benefit  of  property — Duty  of  purchasers.  The 
case  of  a  person  alienating  property  which  he  holds 
as  shebait  of  an  idol  is  analogous  to  that  of  a  Hindu 
widow  alienating  ancestral  property,  and  the  ques- 
tion as  regards  the  power  of  a  shebait  to  grant  a 
patni  of  a  debutter  land  is  whether,  looking  to  all 
the  circumstances  of  the  case,  the  alienation  was  a 
prudent  and  wise  act  in  respect  of  the  pui-poses  for 
which  he  was  shebait,  and  in  estimating  the  validity 
of  a  purchase  of  the  patni  rights,  it  ought  to  be  con  - 
sidered  whether  the  purchasers  satisfied  themselves 
as  far  as  they  could  that  there  was  a  fair  and  suffi  - 
cient  ground  of  necessity  for  the  alienation.  Jug  - 
geshur  Buttobyal  v.  Rodro  Narain  Roy 

12  W.  R.  299 

3.  Power  of  mohunt  to  alien- 
ate — Right  of  successor  against  purchaser  from 
mohunt.  A  mohunt  in  charge  of  an  endow- 
ment with  only  a  life-interest  in  the  property  can- 
no  t  create  an  interest  superior  to  his  own,  or,  except 
under  the  most  extraordinary  pressure  and  for  the 
distinct  benefit  of  the  endowment,  bind  his  succes- 
sors in  office.  If  a  purchaser  from  such  mohunt 
retained  possession  after  the  mohunt's  death,  the 
successor  to  the  guddi  would  have  a  cause  of  action 
against  him  from  the  date  of  the  election  ;  and  no 
length  of    possession  during  the  vendor's   lifetime 
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would  give  the  purchaser  a  valid  title  as  against  the 
present  mohunt.  Burm  Suroop  Dass  v.  Khashee 
Jha 20  W.  R.  471 

4.  .  Power  of  shebait  to  alien- 
ate— Position  of  shebait.  A  shebait  is  in  the  posi- 
tion of  trustee  for  the  founder,  and  cannot  create 
permanent  encumbrances  to  the  injury  of  the 
endowed  property.  No  prescription  derived  from 
the  trustee  can  in  such  cases  run  against  the 
heirs  and  representatives  of  the  founder.  Prosunno 
Moyee  DossEE  V.  KooNJO  Beharee  Chowdhry 

W.  R.  1864, 157 

5.  — Powers  of  she- 
bait.  Where  the  father  of  the  plaintiffs,  who  was  a 
shebait  of  certain  debutter  property,  granted  a 
mourasi  mokurari  lease  of  a  portion  of  that  pro- 
perty to  his  co-shebait,  the  grandfather  of  the  de- 
fendants such  lease  being  granted  without  any 
legal  necessity  :  Heldy  that  such  lease  was  wholly 
void.  Prosunno  Kumar  Adhikari  v.  Saroda 
Prosunno  Adhikari     .     I.  L.  R.  22  Cale.  989 

6.  Effect  of  aliena- 
tion as  against  successor  in  shebaitship.  An  cliena- 
tion  of  the  debutter  property  by  one  shebait  M^as 
held  to  be  void  as  against  a  successor  in  the  shebait- 
ship. GoluckIChunder^Bose  v.  Rughoonath 
Sree  Chunder  Roy 

11  B.  L.  R.  337  note  :  17  W.  R.  444 
RuMONEE  Debea  V.  Baluck  Doss  Mohunt 

11  B.  L.  R.  336  note  ;  14  W.  R.  101 

7. ; Effect  of  aliena- 
tion— Necessity  for  alienation.  Under  the  Hindu 
law,  a  permanent  alienation  by  a  shebait  of  endo\^ed 
property,  such  as  the  creation  of  a  patni,  is  not 
absolutely  null  and  void.  A  permanent  alienation 
by  a  shebait  of  endowed  property  under  special  cir- 
cumstances of  necessity  is  valid.  Want  of  funds 
for  repairing  the  temple  and  restoring  the  image  of 
the  idol  is  a  necessity  sufficient  under  the  Hindu 
law  to  warrant  such  an  alienation.  Tayubunissa 
BiBi  V.  Sham  Kishore  Roy 

7  B.  L.  R.  621 :  15  W.  R.  228 


8. 


Effect   of  aliena- 


tion— Decree  obtained  against  shebait — Res  judicata. 
As  a  general  rule  of  Hindu  law,  property  given  for 
the  maintenance  of  religious  worship  and  of  chari 
ties  connected  with  it  is  inalienable.     It  is  com- 
petent, however,  for  the  shebait  in  charge  of  pro- 
perty dedicated  to  the  worship  of  an  idol,  in  his 
capacity  of  shebait  and  as  manager  of  the  estate,  to 
incur  debts  and  borrow  money  for  the  proper  ex- 
penses of  keeping  up  the  religious  worship,  repair- 
ing the  temples  or  other  possessions  of  the  idoF, 
defending  hostile  litigious  attacks,  and  other  like 
objects.     The  power  to  incur  such  debts  is  to  be 
measured  by  the  existing  necessity  for  incurring 
them,  the  authority  of  the  shebait  being  in  this 
respect  analogous  to  that  of  a  manager  for  an  infant 
heir.     It  being  competent  for  a  shebait  to  borrow 
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money  for  necessary  purposes,  it  folloxrs  that  judg- 
ments obtained  against  a  former  shebait  in  respect 
of  debts  so  inciured  are  binding  upon  succeeding 
she  baits,  who  form  a  continuing  representation  of 
the  debutter  property.  But  before  applying  the 
principle  of  res  judicata  to  such  judgments,  the 
Court  should  be  satisfied  that  the  judgments  relied 
upon  are  untainted  by  fraud  or  collusion,  and  that 
the  necessary  and  proper  issues  have  been  raised, 
tried,  and  decided  in  the  suits  which  led  to  them. 
Execution  of  such  judgments  should  be  decreed 
only  against  the  rents  and  profits  of  the  debutter 
property.  Pkosunno  Kumari  Debya  v.  Golab 
Chand  Baboo  .         .      14  B.  L.  R.  450 

23  W.  R.  253  :  L.  R.  2  I.  A.  145 

Affirming  the  decision  of  the  High  Court  in  Golab 
Chand  Baboo  v.  Prosunno  Kumart  Debya 
in  which  it  was  held  that  a  decree  obtained  bond 
fide  against  the  shebait  of  an  idol  is  binding  on  his 
successor        .      11 B.  L.  R.  332  :  20  W.  R.  86 


9. 


Purchaser  of  en- 


dowed property,  notice  to — Evidence  of  necessity  for 
alienation.     A  plaintiff  Avho  seeks  to  set  aside  an 
alienation  of  lands  on  the  ground  that  they  are 
debutter,  i.e.,  dedicated  in  perpetuity  to  support 
the  worship  of  an  idol,  must  give  strong  and  clear 
evidence  of  the  endowment.     The  mere  fact  that 
the  rents  of  a  particular  mehal  have  been  applied 
for  a  considerable  period  to  the  worship  of  an  idol  is 
not  sufficient  proof  that  the  mehal  is  debutter.     The 
shebait  or  manager  of  o.  debutter  estate  has  author- 
ity, where  the  purposes  of  the  endowment  require 
it,  to  raise  money  by  alienating  a  part  of  the  estate 
his  position  being  analogous  to  that  of  a  manager 
of   an   infant   heir    under   the   Hindu    law.     The 
wTitten  conveyance  of  certain  lands  stated  them  to 
be  debutter,  and  to  be  alienated  to  raise  money  to 
repair  the  temple  of  the  idol.     In  a  suit  to  set  aside 
the  alienation,  it  appeared  that  at  the  time  of  the 
transaction  the  temple  required  rejmirs  but  that 
the  vendor  had  not  applied  the  whole  of  the  pur- 
chase-money  to   that   purpose.     There    being   no 
evidence  of  any  collusion  on  the  part  of  the  pur- 
chaser, or  that  he  was  aware  at  the  time  of  the 
purchase  that  the  money  was  to  be  applied  other- 
wise than  the  conveyance    expressed,    Held,  that 
the  sale  was  valid.     Even  if  it  had  appeared  that 
the  purchaser  had  notice  that  the  whole  of  the 
purchase-money  was  not  required  for  the  purposes 
of  the  endow^ment,  but  that  part  of  it    was  to  be 
expended  on  other  objects,  an  action  would  not 
lie  to  set  aside  the  sale  altogether,  since  the  purcha- 
ser would  be  entitled  to  be  reimbursed  so  much  of 
the   money  as  had   been   legitimately   advanced. 

DOORQANATH  ROY  V.   RaM  ChUNDER  SeN 

I.  Ii.  R.  2  Calc.  341 
L.  R.  4  I.  A.  52 


10. 


—  Bond  by  manager  of  muth 


8.  ALIENATION  OF  ENDOWED  PROPERTY 
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given  by  the  de  facto  manager  of  a  muth  as  a 
charge  on  the  muth  having  been  decreed  by  the 
Subordinate  Judge  :  Held,  that,  as  the  obligor  had 
turned  the  previous  manager  out  of  possession,  and 
as  his  own  right  to  possession  was  contested  at  the 
time  he  executed  the  bond,  he  was  in  no  better 
position  than  a  trespasser  and  A\Tongdoer.  WTiere 
a  bond  as  a  charge  on  a  muth  is  given  for 
antecedent  claims  against  a  muth,  of  a\  hich  a  portion 
would,  but  for  the  fresh  right  of  suit  given 
by  the  bond,  have  been  barred  by  limitation,  and 
where  no  proceedings  have  been  taken  for  sequestra- 
tion or  attachment  of  the  property  there  is  na 
necessity  for  giving  the  bond,  and  a  suit  to  recover 
cannot  succeed.  Ram  Churn  Pooree  v.  Nunhoo 
MuNDUL  .         .  14  W.  R.  147 


U. 


Alienation  of  pagoda  pro" 


— Right  to   charge  endowed    property — Necessity — 
Suit     on  bond.     A  suit  to    recover   on    a    bond 


perty  by  managers — Purchasers  from  managers* 
duties  of.  The  paid  managers  of  the  affairs  of  a 
pagoda  have  no  power  as  such  to  encumber  the 
pagoda  property,  or  to  settle  large  outstanding 
demands  against  it.  Persons  dealing  with  such 
managers  are  bound  to  enquire  into  the  extent  of 
their  authority.  A  person  bound  to  make  an  en- 
quiry, and  failing  to  do  so,  will  be  held  to  have 
potice  of  all  such  facts  as  that  enquiry,  if  made^ 
would  have  brought  to  his  knowledge.     Sambanda 

MUDAUYAR   V.    NaNASAMBANDAPANDARA 

1  Mad.  29S 

12.   - Sale   of  religious    office— 

Alienation  of  the  management  of  a  public  charity — 
Effect  of  partial  illegality  in  alienation— Suit  for 
specific  performance  of  agreement  to  partition — 
Form  of  decree.  In  a  suit  for  specific  performance 
of  an  agreement  for  partition,  it  appeared  that 
amongst  other  property  considered  liable  to  parti- 
tion, was  the  huk  right  of  a  public  choultry  and 
certain  other  lands  alleged  to  belong  to  the  same 
charity.  The  said  huk  right  had  been  ''old  by  auc- 
tion to  that  member  of  the  family  who  bid  the 
highest  price,  and  was  purchased  by  the  plaintiff. 
On  a  suit  being  brought  to  enforce  the  terms  of  the 
arrangements  :  Held,  that  the  sale  by  auction  of 
the  huk  right  was  illegal,  but  that,  as  such  illegality 
did  not  affect  the  other  terms  of  the  arrangement, 
it  might  be  enforced  as  to  the  rest  of  the  property. 
Alagappa  Mudaliar  v.  Sivaramasundara  Muda- 
liar       ....     Lli.  R.  19Mad.  211 


13. 


Creation    of   tenure    at   a 


fixed  rent.     Where    land    is   dedicated    to    the  ' 

religious  services  of  an  idol,  the  rents  of  the 
land  constitute  in  legal  contemplation  the  property  M 
of  the  idol,  and  the  shebait  has  not  the  legal  pro-  ^ 
perty,  but  only  the  title  of  manager  of  a  rehgioua 
endowment,  and  cannot  alienate  the  property, 
though  he  might  create  proper  derivative  tenures 
and  estates  conformable  to  usage.  The  creation  of 
a  tenure  at  a  fixed  invariable  rent  would  be  breach 
of  duty  in  a  shebait.     SmBESSURREE  Da  bee  v. 

MOTHOORANATH   ACHARJEE    .       13  W.  R-  P;  ^- ^X 

13  Moo.  I.  A.  270 
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14. 


Portion  of  profits — Property, 


portion  cf  profits  cf  which  is  charged  fcr  religious 
purposes.  A  property  wholly  dedicated  to  religious 
purposes  cannot  be  sold  ;  but  where  a  portion  only 
of  its  profits  is  charged  for  such  purposes,  the  pro- 
perty may  be  sold,  subject  to  the  charge  with  which 
it  is  burdened.  Basu  Dhul  v.  Kissen  Chunder 
Geer  Gossain  .         .         .      13  W.  R.  200 

15.  Lease — Power   of    manager    to 

grant  patni  lease.  It  is  doubtful  whether  it  is 
competent  to  the  manager  of  endowed  property  to 
grant  a  patni  thereof.     Motee  Doss  v.   Modhoo- 

SOODUN   ClIOWDHRY  ...  1  W.  R.  4 


16. 


Power  to    grant 


lease  of  endoiced  property:  The  shebait  of  a  religi- 
ous endowment  is  competent  to  lease  the  endowed 
lands  and  to  appropriate  the  proceeds  for  the  pur- 
pose of  keeping  up  the  worship  of  the  idol,  and  a 
mokuddum,  under  such  a  lease,  is  entitled  to  hold 
possession  during  the  lifetime  of  the  lessor  or  during 
such  period  as  the  latter  continues  to  be  the  shebait 
of  the  endowed  lands.  Arruth  Misser  v.  Jug- 
GUBNATH  Indraswamee        .         .  18  W.  R.  439 

17. Right  of  priest  to 

grant  lease  in  his  own  name.  The  high  priest  of  a 
religious  endowment  in  Assam,  who  was  only  a 
nominee  of  the  grantees,  was  held  to  have  no  right 
to  grant  leases  in  his  own  name  and  of  his  own 
authority.     Ram  Doss  v.  Mohestjr  Deb  Misree 

7  W.  R.  446 

18. Power  to    grant 

■  lease  of  endowed  property — Khadim,  tenure  of 
endowed  property  by.  Unless  endowed  property 
descends  to  the  heirs  of  a  deceased  khadim,  they 
can  have  no  right  to  manage  or  interfere  with  the 
property.  If  a  khadim  has  only  a  life-interest,  any 
lease  given  by  him  wiU  be  in  force  onh'  during  his 
lifetime,  and  cannot  continue  without  the  consent 
of  the  succeeding  khadim,  or  perhajis  of  the  mut- 
walli,  if  he  has  any  special  right  to  confirm  leases. 
SujAWUT  Ali  v.  Busheerooddeen  2  W.  R.  189 


19. 


Alienation    of  profits    of 


debutter  mehal.  The  profits  of  a  debutter 
mehal  may  be  assigned  so  long  as  the  deb-sheba  is 
duly  kept  up.     Sibbessubee  Dabea  v.  Beckwith 

3  W.  R.,  Act  X,  152 

20.  Grant  to    gosavi    and   his 

•  disciples — Right  of  gosavi  to  encumber  it.  A  grant 
to  a  gosavi  and  his  disciples  in  perpetual  suc- 
cession, coupled  with  directions  which  practically 
make  it  an  endowment  of  a  muth  with  a  limitation 
of  the  enjoyment  to  a  particular  line  of  celebrants 
of  the  \\orship  therein,  does  not  entitle  an  indivi- 
dual gosavi  to  encumber  the  endowment  beyond 
his  own  life.  The  English  law  relating  to  super- 
stitious uses  does  nof  apply  in  the  case  of  Hindu 
religious  endowments.  Khusalchand  v.  Maha- 
-DEVgiri         ....         12  Bom.  214 
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21. 


Service   land — Property  of  a 


temple — Guravki — Sale  of  right,  title,  qnd  interest  cf 
holder.  The  property  of  a  temple  cannot  be 
sold  away  from  the  temple  ;  but  there  is  no  objec- 
tion to  the  sale  of  the  right,  title,  and  interest  of 
a  servant  of  the  temple  in  the  land  belonging  to 
the  temple  which  he  holds  as  remuneration  for 
his  service  ;  the  interest  sold  being  subject  in  the 
hands  of  the  aUenee  to  determination  by  the  death 
of  the  original  holder,  or  by  his  removal  from  his 
office  on  account  of  his  failure  to  perform  the  ser- 
vice.     Lotlikar    v.    Wagle 

I.  L.  R.  6  Bom.  596 

22.  Temporary  pledge^ of  income 

of  endo"wment — Creation  of  nibandha.  Quare  : 
Whether  a  private  individual  as  well  as  a  royal 
personage  may  create  a  nibandha.  A  Hindu 
religious  endowment  cannot  be  sold  or  perma- 
nently alienated,  though  its  income  may  be 
temporarily  pledged  for  necessary  purposes,  such 
as  the  repair,  etc.,  etc.,  of  the  temple.  Collector 
OF  Thana  v.  Hari  Sitaram 

L  L.  R.  6  Bom.  546 

23.  Mortgage  of  lands  attached 

to  a  muth— ^ow.  Act  II  of  1S63,  s.  8,  cl.  3, 
Effect  of  declaration  by  Oovernment  under — Power 
of  a  jangam  guru  to  alienate  land  given  to 
muth-— How  far  such  alienation  is  binding  on  his 
successor  in  the  office.  The  defendant  was  in  pos- 
session of  three  fields  (survey  Nos.  222,  360,  and 
372)  as  mortgagee  under  mortgages  executed  by 
one  G,  who  was  the  plaintifiE's  guru  and  his  prede- 
cessor in  office  as  jangam,  or  presiding  lingayat 
priest  of  the  muth.  Two  of  the  fields  (Nos.  360 
and  372)  had  been  mortgaged  in  1863.  G  died  in 
1874,  and  in  1882  the  plaintiff  brought  this  suit  to 
recover  possession  of  the  fields  on  the  ground  that 
it  was  not  competent  to  G  to  mortgage  them  be- 
yond the  period  of  his  own  life,  and  also  on  the 
ground  that,  under  cl.  3  of  s.  8  of  Bombay  Act  II 
of  1863,  they  were  not  aHenable  from  the  muth. 
It  appeared  that  in  1862  a  sanad  was  issued  by 
Government  to  G  declaring  the  land  in  dispute  to 
be  his  personal  inam,  and  continuable  for  ever  as 
transferable  private  property,  subject  only  to  chao- 
thai  and  nazarana.  This  sanad  was  withdrawn  in 
1868,  and  another  sanad  was  issued,  declaring  the 
land  to  be  service  emolument  appertaining  to  the 
office  of  jangam,  on  condition  that  the  holders 
thereof  should  perform  the  usual  services  to  the 
community,  and  should  continue  faithful  subjects 
of  the  British  Government.  The  sanad  stated  as 
follows  : — "  As  this  vatan  is  held  for  the  perform- 
ance of  service,  it  cannot  be  transferred,  and,  in 
consequence,  no  nazarana  will  be  levied."  The 
nazarana,  which  had  been  levied  under  the  sanad 
of  1862  for  the  years  from  1861-62  to  1865-66,  was 
refunded.  Held,  that,  the  plaintiff  was  entitled  to 
recover  the  lAnd  in  question.  The  circumstance  of 
the  repayment  of  nazarana  and  chaothai  for  the 
years  1861-66,  clearly  showed  that,  in  the  opinion 
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of  the  Government,  a  personal  inam  had  been 
wrongly  granted  to  G  by  the  sanad  of  1862,  and 
there  was  nothing  to  show  that  0  objected  to  the 
decision  ultimately  arrived  at  by  Government. 
After  the  passing  of  Bombay  Act  II  of  1863,  it 
would  not  have  been  open  to  him — as  it  was  not 
open  to  his  mortgagee  now — to  contest  that  deci- 
sion in  any  way  for  by  s,  16,  c].  {d),  of  that  Act,  it 
is  competent  to  Government  to  determine  any  ques- 
tion as  to  whether  or  not  any  lands  are  held  for 
service,  and  the  decision  of  Government,  when  once 
made,  is  final.  Since  1868  there  could  be  no  ques- 
tion that  the  lands  comprised  in  the  sanad  had  not 
been  ahenable  by  the  jangam  of  the  muth  beyond 
his  hfetime,  and  as  they  belonged  to  a  service  vatan, 
they  were  held  on  a  tenure  of  successive  life-estates. 
After  the  death  of  0,  therefore,  the  plaintiff,  as  G*s 
successor  in  oflSce,  was  entitled  to  the  whole  of  the 
inam  land  claimed  by  him.  Jamal  Saheb  v.  Mur- 
GAYA  SwAMi  .         .     I.  li.  R.  10  Bom.  34 


24. 


Liability  of  savasthan  of 


muth  for  money  borro"wed  by  the  svami. 
The  svami  of  a  muth  presumably  has  no  private 
property,  and  must  be  assumed  to  be  pledging  the 
credit  of  the  muth  when  he  borrows  money  for  the 
purposes  of  the  muth.  Proper  purposes  are  to  be 
determined  by  the  usage  and  custom  of  the  muth. 
Shankar  Bharati  Svami  v.  Venkapa  Naik 

I.  Ij.  B.  9  Bom.  422 


26. 


Effect  of  exceution    pro- 


ceedings against  successor.  In  1866  V  (t)ie 
father  of  the  plaintiff)  sued  his  brothers  H  and  0 
(one  of  the  two  sons  of  H  and  defendant  No.  1 )  to 
estabhsh  his  right  to  a  third  share  of  the  manage- 
ment of  certain  lands  granted  for  the  maintenance 
of  a  Hindu  temple.  In  that  suit  V  obtained  a 
decree  that  he  should  have  the  exclusive  manage- 
ment every  third  year,  but  was  ordered  to  pay  costs. 
To  enforce  payment  of  these  costs,  H  iu  execution 
of  the  decree,  attached  the  third  share  of  V  in  the 
management  of  the  land.  The  share  was  accord- 
ingly sold  by  auction  in  January  1870  to  a  Marwadi, 
who  afterwards  in  May  1870  re-sold  it  to  the  ap- 
pellant T  (another  son  of  H  and  defendant  No.  2). 
V  died  in  1876.  In  1879  the  plaintiff  sued  O  and 
the  appellant  (the  two  sons  of  H)  for  his  share  of 
the  management.  It  was  contended  for  the  de- 
fence that,  as  the  execution  sale  of  January  1870 
was  not  set  aside  within  a  year,  the  right  to  treat 
it  as  void  by  the  plaintiff  was  barred  by  lapse  of 
time.  Held,  that  in  cases  of  endowments,  when  the 
founder  has  vested  in  a  certain  family  the  manage- 
ment of  his  endowment,  each  member  of  it  succeeds 
to  the  management  per  formam  doni,  and  that 
therefore,  on  V*s  death,  the  plaintiff's  right  to 
succeed  to  the  management  was  quite  unaffected  by 
any  proceedings  in  execution  against  V  during  his 
life.     Trimbak  Bawa  v.  Narayan  Bawa 

I.  L.  R.  7  Bom.  188 


26.  Mirasi  karnam— 3fari.  Reg. 

XXIX    of    1802 — Emoluments — Alienation.     The 
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lands  attached  to,  and  forming  the  emoluments 
of,  the  office  of  karnam  in  permanently-settled 
estates  cannot  be  ahenatcd  by  the  holder  of  the 
office  to  the  prejudice  of  his  successor.  Muppidi 
Papaya  v.  Ramana       .         I.  L.  R.  7.  Mad.  85 

27.  1 Archakas  of  pagoda — Power 

ofarchakas  of  pagoda  to  alienate  in  order  to  alter 
form  of  worship — Legal  necessity  for  alienation.  It 
is  not  competent  to  the  archakas  of  a  pagoda 
of  their  own  authority  to  make  an  alienation  for 
the  purpose  of  altering  the  form  of  worship  in  the 
pagoda,  or  in  contemplation  of  such  alteration. 
Any  assignment  of  the  office  must  carry  with  it 
the  duty  of  continuing  the  form  of  worship 
hitherto  observed.  Venkatarayar  v.  Srinivasa 
Ayyangar         ....         7  Mad.  32 


i 


28. 


Liability  of  son  for  father's 


debt — Service  inam  of  father  enfranchised  in  favour 
of  son.  In  execution  of  a  money-decree  obtained 
against  M,  as  representative  of  his  deceased 
father,  the  creditor  attached  and  sold  certain 
land  which,  having  been  in  the  possession  of  the 
father  as  the  emolument  of  the  office  of  karnam, 
was,  after  his  death,  enfranchised  by  Government 
and  granted  to  M  and  his  brother.  Held,  that  the 
land  was  not  liable  to  be  sold  in  execution  of  the 
decree.     Krishnaya  v.  CmNNAYA 

I.  L.  R.  7  Mad.  597 


29. 


Debt  contracted  by  head 


of  mattam — lAahility  of  his  successor  in  office. 
The  property  belonging  to  a  mattam  is  in  fact 
attached  to  the  office  of  mattamdar  and  imssea 
by  inheritanop  to  no  one  who  does  not  fill  the  office. 
Though  it  is  in  a  certain  .sense  trust- property,  the 
superior  has  large  dominion  over  it,  and  is  not 
accountable  for  its  management  nor  for  the  expen- 
diture of  the  income,  provided  he  does  not  apply  it 
to  any  purpose  other  than  what  may  fairly  bo 
regarded  as  in  furtherance  of  the  objects  of  the  in- 
stitution. Acting  for  the  whole  institution,  he  may 
contract  debts  for  purposes  connected  with  the 
mattam,  and  debts  so  contracted  might  be  recovered 
from  the  mattam  property,  and  would  devolve  as 
a  Uability  on  his  successor  to  the  extent  of  the  assets 
received  by  him.  The  origin  of  raattams  discussed 
and  explained.  Samantha  Pandaka  v.  Sellapp\ 
Chetti      .         .         .         .  L  L.  R.  2  Mad.  175 


I 


80. 


Charitable  endow- 


ment — Trvst  property  sold  in  execution-g-Rights  of 
heirs  of  the  creator  of  the  trust  against  execution- pur- 
chaser.  A  trust-deed  of  certain  property  executed 
by  a  member  of  a  Hindu  family  provided  that 
neither  he  nor  his  heirs  should  incumber  or  alienate 
it,  but  that  in  case  of  necessity  his  heirs  might 
maintain  themselves  out  of  the  income  while  admi- 
nistering the  trusts  of  a  certain  charity.  The  pro- 
visions of  the  trust  were  not  proved  to  have  been 
observed  by  the  settlor  or  his  family,  andthe  settlor 
on  one  occasion  disclaimed  the  trust.  The  trust 
property  was  attached  and  sold  in  execution  of  pet- 
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sonal  decrees  passed  against  the  settlor  and  another 
member  of  his  family.  The  widow  of  the  latter, 
after  the  death  of  the  settlor,  sued  to  recover  the 
land  from  the  execution-purchaser  as  heir  to  the 
settlor.  Held,  that  the  plaintiff  was  not  entitled 
to  recover  the  land.  Bupa  Jagshet  v.  Krishna ji 
Govind,  I.  L.  B.  9  Bom.  169,  distinguished.  Sup- 
PAMMAL  V.   Collector  ov  Tanjore 

I.  li.  R.  12  Mad.  387 


31. 


Debt    contracted    by    one 


claiming  to  be  in  possession  as  head  of 
the  institution— "  De  facto  "  manager,  power  of— 
Cost  of  defending  ejectment  suit.  Suit  on  a  bond 
in  which  the  obligor  was  described  as  the  head  of  a 
muth,  and  the  debt  thereby  secured  was  stated  to 
have  been  incurred  "  for  the  reasonable  expenses  of 
the  suit  which  was  being  proceeded  with,  and  for  the 
good  of  the  muth  and  for  the  said  muth's  own  ex- 
penses." The  debt  have  been  contracted  by  one 
who  was  in  possession  of  the  muth  under  a  claim 
that  he  was  the  duly  constituted  head  of  the  in- 
stitution for  the  purposes  of  defending  a  suit 
brought  by  the  head  of  another  religious  institution 
to  eject  him  and  to  establish  certain  rights  over  the 
muth.  A  decree  for  ejectment  was  obtained,  but 
some  of  the  pretensions  of  the  plaintiff  were  success- 
fully resisted.  The  present  defendant  was  a 
receiver  of  the  properties  of  the  muth  appointed  by 
the  Court  in  the  course  of  that  litigation.  Held, 
that  the  bond  was  not  enforceable  against  the  pro- 
perty of  the  muth.     Saminatha  v.  Purushottama 

I.  Ii.  R.  16  Mad.  67 


32. 


Alienation  by  manager — 


Alienation  by  de  facto  manager  of  an  endowment — 
Limitation  Act  {XV  of  7<S7/),  sch.  II,  art.  91. 
The  principles  of  Hunooman  Persaud  Pandey* s 
Case,  6  Moo.  I.  A.  393,  apply  to  the  alienation  of 
property  by  the  de  facto  manager  of  an  Hindu 
endowment.  The  possession  of  such  manager 
cannot  be  treated  as  adverse  to  the  endowment. 
Semhle  :  Art.  91  of  sch.  II  of  the  Limitation  Act 
(XV  of  1877)  has  no  application  to  a  suit  to  set 
aside  such  alienation.  Unni  v.  Kunchi  Amma, 
I.  L.  B.  14  Mad.  26,  and  Sikher  Chund  v.  Dulputty 
Sing,  I.  L.  B.  5  Calc.  363,  cited.  Sheo  Shankar 
GiR  V.  Eam  Shewak  Chowdhri 

I.  L.  R.  24  Cale.  77 


33. 


Alienations      hy 


manager — Mirasi  grant  by  manager  without  legal 
necessity.  Grants  of  permanent  under-tenures  such 
as  mirasi,  patni,  mokurari,  grants  by  managers  of 
endowed  temple  lands,  are  not  void  if  made  for  a 
necessary  purpose.  Where  lands  belonging  to  a 
temple  were  granted  in  miras  by  the  manager  of  the 
temple,  but  not  for  a  necessary  purpose,  and  the 
successor  of  the  grantor  sued  to  eject  the  assignee  of 
the  grantee  :  Held,  that  the  effect  of  such  a  grant 
was  to  enable  the  grantee  to  hold  the  lands  during 
thehfetimeof  the  grantor,  but  would  not  confer 
on  him  any  title  binding  on  the  successor  in  the 
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management  of  the  temple  lands.  Ramchandra 
Shankarbava  Dravid  v.  Kashinath  Narayan 
Dravid        .         .         .       I.  L.  R.  19  Bom.  271 


34. 


Beligious  endow 


ments — Mortgage  of   endowed  property  by  de  facto 
manager — Debt  binding  on  the  institution.     In  a  suit 
on  a  mortgage,  dated  April  1880,  and  comprising 
lands  forming  part  of  the  endowment  of  a  muth,  it 
appeared  that  the  mortgagor  had  been  the  rightful 
manager  of  the  muth  until  1876  when  he  was  out- 
casted,  and  consequently  forfeited  his  office.     The 
present  defendant  was  appointed  in  1877  to  succeed 
him  in  the  office  of  manager,  but  the  mortgagor 
remained  nevertheless  in  possession,  and  a  suit  by 
the  present  defendant  to  eject  him  was  pending  at 
the  date  of  the  mortgage.     The  plaintiff  now  sought 
to  enforce  his  rights  under  the  mortgage  against 
the  defendant  and  the  property  of  which  the  de- 
fendant had  been  placed  in  possession  as  the  result 
of  the  suit  above  referred  to.     Per  Curium. — The 
mortgagor  was  not  disentitled  to  incur  expenses  so 
as  to  bind  the  rightful  manager  by  the  mere  fact 
that  the  former  was  not  de  jure  manager  at  the  time 
the  expenses  were  incurred,  provided  they  were 
incurred  for  the  preservation  of  the  trust  property 
or  other    justifiable    purposes.     On  its  appearing 
that  the  debt  was  incurred  for  the  conduct  of  cere- 
monies in  which  the  mortgagor,  after  his  excommu- 
nication, was  disqualified  from  taking  part,  and 
that  all  the  circumstances  of  the  case  were  known  to 
the  mortgagee :     Held,  that  the  plaintiff  was  not 
entitled  to  recover  the  amount  of  the  mortgage- 
debt.     Kasim     Saiba    v.    Sfdhindra     Thirtha 
Svvami    .        .         .         .  I.  L.  R.  18  Mad.  359 


35. 


Hereditary  mana- 


gers—  Void  alienntion — Adverse  possession.  The 
hereditary  managers  of  the  property  with  Avhich 
a  religious  foundation  was  endowed,  had  purported 
to  sell  and  assign  the  management  and  lands  of  the 
endowment  to  the  representative  of  another  in- 
stitution, the  first  defendant's  predecessor.  Held^ 
that,  there  not  being  any  custom  of  the  foundation 
allowing  such  an  assignment,  it  was  beyond  their 
legal  competence,  conveying  no  title.  Vurmah 
Valia  V.  Bavi  Vurmah  Mutha,  L.  B.  4  I.  A.  76  : 
I.  L.  B.  1  Mad.  235,  referred  to  and  followed. 
The  possession  delivered  to  the  purchaser  was 
adverse  to  the  vendors.  After  the  twelve  years* 
period  of  limitation,  which  expired  in  the  lifetime 
of  the  vendor,  m  hose  son  now  sued  to  recover  the 
hereditary  managership  and  possession  of  the  lands 
of  the  endowment,  the  suit  was  barred  under  liimit- 
ation  Act  XV  of  1877.  Held,  that  there  was  no 
distinction  between  the  claim  to  the  office  and  the 
claim  for  the  property  in  regard  to  the  application 
of  art.  124  of  sch.  II  of  the  Act  and  of  s.  28.  If 
there  were,  art.  144  would  apply  to  the  claim  for 
the  property.  In  order  to  fix  the  starting  point 
for  limitation  at  a  date  later  than  that  of  the 
transfer,  it  was  contended  that  the  office  and  title 
were  held  in  successive  life-estates.    If  that  con- 
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tention  had  been  right,  the  period  of  limitation 
would  have  commenced  at  the  death  of  the  plaint- 
iff's father.  The  judicial  committee  were  of 
opinion  that  it  must  be  assumed  that  the  origin  A 
the  eudoAVTuent  was  by  gift  from  the  founder,  and 
that,  in  accordance  with  the  ruHng  in  Juttendro 
mohun  Tayore  v.  Ganendromohun  Tagore,  L.  R. 
1.  A.  Sup.  Vol  47  :  9  B.  L.  R.  377,  heritable 
estates  could  not  be  created  to  take  effect  as  succes- 
sive life-estates,  and  inconsistently  uith  the  general 
law.  This  applied  to  both  the  office  and  the  pro- 
perty. Heldy  that  the  Xaw  of  inheritance  did  not 
permit  the  creation  of  successive  life-estates  in  this 
endowment ;  the  above  ruling  being  also  contrary 
to  the  judgment  in  Trimhak  Bawa  v.  Narayan 
Bawa,  I.  L.  R.  7  Bom.  188  ;  and  that  the  plaintiff 
could  not  claim  to  have  been  entitled  other^Wse 
than  as  heir  to,  and  from,  and  through  his  father 
in  whose  lifetime  the  title  had  been  extinguished  by 
lapse  of  time  and  adverse  possession  of  the  defend- 
ant. Gnanasambanda  Pandara  Sanxaphi  v. 
Velu  Pandaram  .      I.  L.  R.  23  Mad.  271 

L.  B.  27  I.  A.  69 
4  C.  W.  N.  329 

Reversing    on      appeal.      Velu      Pandaram    v. 
Gnanasameanda  Pandara  Sanxadht 

I.  Ii.  R.  19  Mad.  243 


86. 


Charge  on  offerings — Right 


of  the  priest  to  charno  {offerings  to  an  idol) — Power  of 
priest  to  hind  successors  by  elcrar  making  charge  on 
offerings  for  maintenance.  In  a  suit  upon  an  ekrar 
executed  by  the  priest  of  an  idol  for  recovery  of 
arrears  of  maintenance  and  for  a  declaration  that 
the  money  due  was  realizable  from  the  surplus  of 
the  charao  (offerings  to  the  idol)  and  recoverable 
from  the  defendant's  successors  in  office :  Held, 
upon  a  review  of  the  Hindu  law  on  endowments, 
that  where  an  idol  is  an  ancient  one  permanently 
established  for  piiblic  worship,  and  the  offerings 
made  to  it  are  more  or  less  of  a  permanent 
character,  being  coins  and  other  metallic  articles 
in  the  absence  of  any  ^ustom  or  express  declara- 
tion by  the  donor  to  the  contrary,  the  offerings 
are  to  be  taken  to  be  intended  to  contribute  to  the 
maintenance  of  the  shrine  with  all  its  rites,  cere- 
monies, and  charities,  and  not  to  become  the 
personal  property  of  the  priest.  Monohar  Oaneah 
Tamhekar  v.  Lakhmiram  Oovindram,  /.  L.  R.  12 
Bom.  247,  approved.  Held,  also,  that  the  ekrar 
on  which  the  claim  was  based  could  not  be  said 
to  have  been  entered  into  for  the  benefit  of  the 
endowment,  and  whether  the  office  of  the  priest 
was  elective  or  hereditary,  no  holder  of  it  could 
bind  his  successor  by  any  act,  unless  .  it  was  for 
the  benefit  of  the  endowment.    Girijanund  Datta 

JhA  v.  S-.ULAJANUKD  DaTTA  JhA 

I.  L.  B.  23  Calc.  645 


37. 


Grant  to  head  of  muth — 


Jteligious   endoumients — Qosami  muth — Grant  by  the 
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head  of  the  muth  to  Jiis  brother  for  his  maintenance — 
Suit  by  a  success  or    to    recover    the    land —  Yadasts 
from    revenue    officials — Evidence — Limitation    Act 
{XV  of  1877),  s.  10.     In  1544  a  village  ^^  as  granted 
to  the  head  of  a  Gosami  muth  to  be  enjoyed    from 
generation  to  generation,  and  the   deed    of    grant 
provided  that    the     grantee     was     "to     improve 
the    muth,    maintain  the  charity  and  be  happy." 
The  office  of  head  of  the  muth  was  hereditary  in 
the   grantee's  family.     In  1886  an  inam  title-deed 
was  issued  to  the  then  head  of  the  muth,  whereby 
the  village  was  confirmed  to  him  and   his  successors 
tax-free    to     be     held     without    inteiference    so 
long    as   the   conditions   of   the   grant  were  duly 
fulfilled.     Yadasts  addressed    by  tahsildars   to  the 
then  head  of  the  muth   in    1872   and    1882    were 
put  in  evidence  to  show  what  the  object  of  the  grant 
was.     It  was  found,  regard    being  had  to  usage, 
that  the  trusts  of  the  institution  were  the  upkeep 
of  the  muth,  the  feeding  of  pilgrims,  the  perform- 
ance of  Avorship,  the  maintenance  of  a  watershed 
and  the  support  of 'the  descendants  of  the  grantee. 
From  before  1840  it  had  been  usual  for  the  head  of 
the  muth  for  the  time  being  to  make  grants  to  his 
brothers  or  younger  sons  for  their  maintenance. 
In  1842  the  father  of  the  present  plaintiff,  being 
then  the  head  of  the  muth  granted  certain  lands 
in  the  village  above  referred  to  to  his  younger 
brother,  the  deed  of  grant  being  in  terms  absolute. 
The  grantee  died  about  thirty  years  before  the  suit 
and  the  lands  in  question  came  into  the  possession 
of  his  widow  (defendant  No.  1)  and  a  mortgagee 
from  her  (defendant  No.  2),  respectively.     In  1863 
the  plaintiff's  father  placed   certain  other  lands  in 
possession  of  defendant  No.  3  who  paid  rent  there- 
for and  receivefl  pottahs  for  some  years  from  the 
plaintiff.     In  a  suit  by  the  plaintiff  for  j)Osse8s^n  of 
the  lands  in  the  po8.session  of  the  defenflants  if  was 
pleaded,  inter  alia,  that  the  grant  of  1843  was  bind- 
ing on  him,  and  that  defendant  No.  3  had  a  right  of 
permanent  occupancy.     Held^  (1)  that  the  suit  was 
not   barred    by   limitation ;  (ii)   that   the   yadasts 
above  referred  to  were  atlmissible  as  indicating  the 
general  consciousness  as  to  the  nature  of  the  grant 
of  the  village  ;  (iii)  that  the  grant  was  an  endow- 
ment in  trust  for  the  muth,  and  the  charities  con- 
nected theremth,  and  not  merely  a  grant  of  })roperty 
to  the  original  grantee,  on  which  certain  trusts  were 
engrafted  so  as  to  impose  on  him  an  obligation  to 
a])ply  a  portion  of  the  income  of  the  village  to  those 
j    trusts ;    (iv)  that   the  grant  of  1843  was  valid  for 
the  lifetime  of  defendant  No.  1  (who  had  become 
by  marriage  part  of  the  family  of  a  descendant  of 
the  original  grantee),  but  that  the  property  com- 
pri8e<l  therein  was  liable  to  revert  to  the  represen- 
tative of  the  muth   on   her  death  ;  (v)   that  the 
plaintiff,  although  he  had  issued  pottahs,  was  en- 
titled to  recover   possession  of  the  lands  occupied 
by  defendant  No.  3  and  not  to  receive  rent  from  him 
merel}'.     Sathianama   Bharati  v.  Sahavanabaji 
Ammal      .        .         .       I.  Ii.  R.  18  Mad.  266 
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Suit  to  set  aside  execution 


-sale — Power  of  alienation — Shebait — Right  of  suit — 
Civil  Procedure  Code  {Act  XIV  of  1882),  s.  244— 
Necessity,  absolute  and  legal — ^^BTiog^  Plaintiff,  who 
was  the  shebait  of  an  idol,  borrowed  in  his  personal 
capacity  a  certain  sum  of  money  from  defendant. 
It  was  recited  in  the  bond,  and  found  by  the  Courts 
below,  that  the  money  was  required  to  pay  a  per- 
sonal debt,  and  for  supplying  the  idol  Mdth  bhog. 
Defendant,  having  obtained  a  money-decree,  sold  in 
execution  thereof  the  debutter  property.  Plaintiff, 
in  his  capacity  of  shebait,  brought  the  present  suit 
to  set  aside  the  sale.  Hdd,  by  Maclean,  C.J. 
(agreeing  Avith  Rampini,  J.),  that  the  trust  jjro- 
perty  could  not  be  sold  in  execution  in  the  previous 
suit,  as  the  decree  Avas  against  the  present  plaintiff 
personally.  Held,  also,  that  s.  244  of  the  Civil 
Procedure  Code  was  no  bar  to  the  present  suit, 
-inasmuch  as  it  Avas  brought  by  the  shebait  to  set 
aside  a  sale  of  trust  property  in  execution  of  a 
money-decree  passed  against  him  in  his  private 
capacity.  Punchanun  Bundopadya  v.  Rabia  Bibi, 
I.  L.  R.  17  Calc.  711,  referred  to.  Ram  Khishna 
Mahapatra  v.  Mohunt  Padma  Charan  Deb 
•GoswAMi  (1902)  .         .         6  C.  W.  N.  663 


39. 


Alienation   by   manager- 


Endowed  property — Powers  of  alienation  possessed 
by  manager  of  endowed  property.  Held,  that, 
with  the  exception  of  cases  which  come  under  the 
operation  of  Bombaj^  Act  II  of  1863,  there  is  no 
absolute  prohibition  against  the  alienation  of 
endowed  property  by  the  manager  for  the  time 
being  ;  but,  for  the  necessary  purposes  of  preserv- 
ing or  maintaining  the  endowment,  alienation 
of  the  endowed  property  by  the  manager  is 
laAvful.  Hanooman  Persavd  Panday  v.  Mussumat 
Babooee  Munraj  Koonweree,  6  Moo.  I.  A.  393 ; 
Maharanee  Shibessouree  Debia  v.  Mothooran-ath 
Acharjo,  13  Moo.  I.  A.  270  ;  Tayub-un-nissa  Bibi 
V.  Sham  Kishore  Roy,  7  B.  L  R.  621  ;  Prosunno 
Kum/t.ri  Debya  v.  Golab  Chand  Baboo,  L.  R.  2 
I.  A.  145 ;  Konwar  Doorganaih  Roy  v.  Ram 
Chunder  Sen,  L.  R.  4  I.  A.  52 ;  Sammanatha 
Pandara  v.  Seelappa.  Chetti,  I.  L.  R.  2  Mad,. 
175 ;  Narayan  v.  Chintaman,  I.  L.  R.  5  Bom-. 
393  ;  Shankar  Bharati  Svami  v.  Venkapa  Naik, 
I.  L.  R.  9  Bom.  422  ;  and  Sheo  Shankar  Gir  v. 
Rain  Shewak  Chowdhri,  I.  L.  R.  24  Calc.  77, 
referred  to.     Pabsotam    Gir    v.    Dat  Gib  (1903) 

I.  L.  R.  25  All.  296 


40. 


Alienation  by   shebait- 


De  butter  property — Succession  in  management 
Joint  Hindu  family — Mitakshara — Right  of  suit.  In 
a  family  governed  by  the  Mitakshara  law  a  person 
on  bis  birth  becomes  entitled  jointly  as  selxiit  of 
t£e6wi<er  property  held  by  the  family.  TJkoor  Doss 
V.  Chunder  Sekhur  Doss,  3  W.  R.  Civil  Rule  152,  ap- 
proved, and  Gnanasambanda  Pandara  Sannadhi  v. 
Velu  Pandaram,  I.  L.  R.  23  Mad.  271  :  L.  R.  27 
I.  A.  69,  referred  to.     Wherein  a  family  governed 


HINDU  LAW— ENDOWMENT— cowc'c?. 

8.  ALIENATION  OF  ENDOWED  PROPERTY 
zoncld. 


by  the  Mitakshara  law  the  father  and  the  uncle  of 
the  plaintiff  had  alienated  ancestral  de  butter  pro- 
perty for  their  oAvn  benefit :  Held,  that  the  plaintiff 
Wcts  entitled  to  maintain  a  suit  to  have  it  declared 
that  the  alienation  was  bad  and  ought  to  be  set 
aside  and  possession  of  the  property  given  to  him. 
Ram  Chandra  Panda  v.  Ram  Krishna  AT^tta- 
patea  (1905)        .         .        I.  L.  B.  33  Calc.  507 


9.  SHEBAITSHIP. 
Alienation  of  shebaitship  by 


1    

■will — Hereditary  shebaitship — Shebaitship  validity 
of  disposal  by  Will —  Usage — Family  custom.  Held, 
by  Maclean,  C.J.,  and  Mitea,  J. — In  the  absence 
of  any  local  usage  or  family  custom  and  where  no 
case  of  necessity  or  clear  benefit  to  the  idol  has 
been  made  out,  a  shebait  of  a  private  debutter 
is  not  entitled  to  dispose  of  his  office  of  hereditary 
shebaitship  by  his  will.  Mancharam  v.  Pran- 
sankar,  I.  L.  R.  6  Bom.  298,  dissented  from. 
Held,  by  WooDROFFE,  J. — That  the  question  of 
usage  did  not  affect  the  matter  and  that  the 
office  of  shebaitship  could  not  be  alienated  by 
will.  Rajeshwab  Mullick  v.  Gopeswab  Mullick 
a907)  .         .         .  L  L.  R.  35  Calc.  226 

12  C.  W.  N.  323 

2.  Alienation  of   shebaitship, 

inter  vivos.  An  alienation  {inter  vivos)  of  the 
office  of  Shebait,  by  an  arpannamah,  to  a  closely 
connected  member  of  the  family  who  seems  to 
have  more  interest  in  the  worship  of  the  idol 
than  any  one  else,  and  without  any  idea  of 
personal  gain,  is  valid  under  the  Hindu  law.  Man- 
charam v.  Pransankar,  I.  L.  R.  6  Bom.  208,  follow- 
ed. Rajeshwar  Mullick  v.  Gopeshwar  Mullick,  I. 
L.  R.  35  Calc.  2k  6,  distinguished.  Khetter  Chunder 
Ghose  V.  Hari  Das  Bundopadhya,  I.  L.  R.  17 
Calc.  557,  and  Rajaram  v.  Ganesh,  I.  L.  R.  23  Bom. 
131,  referred  to.  Nibad  Mohini  Dassi  v.  Shibadas 
Pal  Dewasin  (1909)       .     1.  L.  R.  36  Calc.  975 

HINDU  LAW— EXECUTOR. 

Executor  de   son  tort — Hindus. 

The  principles  of  English  Law  relating  to  an 
executor  de  son  tort  are  equally  applicable  to 
Hindus.  Jogendra  Narain  v.  Emily  Templet  ^nd. 
Jur.  2  N.  S.  235.  followed.  Suddasook  v.  Ram 
Chunder,  I.  L.  R.  17  Calc.  620-9;  Prasunno  v.  Kristo^ 
I.  L.  R.  4  Calc.  312  ;  Janaki  v.  Dhanu  Lai,  I.  L.  R. 
14  Mad.  454,  referred  to.  Radhika  Mohon  Roy 
V.  Bonnerjee  (1905)  .         .        10  C.  W.  N.  566 

HINDU  LAW— FAMILY     DWELLING- 
HOUSE. 

See  Execution   of  Decree — Mode  of 
Execution — Joint  Property. 


See     Partition- 
Partition 


-Mode     of     effectinq 

I.  L.  R.  3  Calc.  514 

I.  L.  B.  23  Bom.  73 

LL.  11.26  Calc.  516 
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HINDU    LAW— FAMILY    DWELIilNG- 

HOUSE— cowW. 

. widow's  right  of  residence  in — 


See  Hindu  Law — Widow. 

I.  Ii.  R.  31  Mad.  500 

1.  Right  of  widow  to  reside  in 

Maintenance — Obligation  of    sons 
Although  a  Hindu 


family- house. 
to  provide  her  with  residence. 

widow  is  entitled  to  look  to  her  sons  to  furnish  her 
with  a  residence,  she  cannot  insist  on  a  right  to  live 
in  any  particular  house.     Mohtjn  Geer  v.  Tota 

4  N.  W.  153 


2. 


Right 


of   son  to 
A  Hindu 


eject  widow — Doctrine,  of  factum  vulet. 
died  leaving  a  widow  and  an  adopted  son,  who  con- 
tinued, after  his  death,  to  reside  in  the  same  dwell- 
ing-house in  which  they  had  resided  with  the  de- 
ceased diiring  his  lifetime,  and  which  formed  a 
portion  of  his  estate.  The  son  being  an  infant,  the 
widow  had  the  management  of  the  house,  and  let  a 
portion  of  it  to  tenants  at  a  monthly  rent.  Subse- 
quently the  son  sold  the  house,  as  his  property  by 
inheritance,  to  a  stranger,  who  gave  the  widow  and 
tenants  a  week's  notice  to  quit.  Heldy  that  the 
son,  even  if  he  had  attained  his  majority,  could  not 
evict  the  widow,  or  authorize  a  purchaser  to  do  so, 
without  providing  some  other  suitable  dweUiug  for 
her ;  nor  in  any  case  could  the  tenants  be  turned 
out  without  a  month's  notice.  It  seems  that  the 
passage  in  Katya7jana,  :i  Colehrooh's  Digest^  p.  133, 
is  a  restriction,  and  not  a  moral  precept  only,  and 
that  the  heir  of  the  deceased  has  not  such  a  right  in 
the  dwelling  of  the  family  that  he  can  at  once,  of 
his  pleasure,  turn  out  the  females  of  the  family,  or 
sell  it  and  give  the  purchaser  a  right  to  turn  them 
out.     Mangala  Debi  v.  Dinanath  Bose 

4  B.  L.  R.  O.  C.  72  :  12  W.  R.  P.  C.  36 


3.    - 

widow- 


Co-purcener'' 8 


■Right  of  co-parcener^ 8  widow  to  live  in  the 
dwelling-house — Disagreement  between  widows,  no 
ground  for  the  eviction  of  either.  Under  the  general 
rule  of  Hindu  law  prevailing  in  the  Bombay  Presi- 
dency, a  co-parcener's  widow  is,  in  the  absence  of 
any  special  circumstances,  entitled  to  reside  in  the 
family  dwelling-house.  The  plaintiff  sued  to  re- 
cover possession  of  a  portion  of  the  family  dwelling- 
house  in  the  actual  possession  and  enjoyment  of  the 
defendant,  who  was  the  childless  widow  of  his  un- 
divided brother.  The  plaintiff  had  offered  her  a 
residence  in  another  house  on  condition  of  her  vacat- 
ing the  part  of  the  house  in  dispute.  Pending  the 
suit,  the  plaintifE  died  and  was  subsequently  re- 
presented by  his  widow.  Both  the  lower  Courts 
awarded  the  plaintiff's  claim  on  the  ground  of  dis- 
putes between  the  two  widows  and  also  on  the 
ground  of  the  inconvenience  and  unhealthiness  of 
the  part  of  the  house  in  the  defendant's  posses- 
sion. The  plaintiff  had  not  suggested  these  points 
in  his  plaint,  nor  had  the  defendant  complained  of 
the  unhealthiness  of  the  premises.  On  appeal 
by  the  defendant  to  the  High  Court : — Held,  revers- 
ing the  decrees  of  the  lower  Courts,  that  the  defend- 
ant had  a  right  as  a  co-parcener's  widow  to  hve  in 
the   family  house,  and  that  there  were  no  special 


I 


HINDU    LAW— FAMILY    DWELLINQ- 
HOUSE-cowW. 

circumstances  exempting  the  ease  from  the  general 
rule  of  Hindu  law — the  mere  fact  of  disputes  exist- 
ing between  the  defendant  and  the  plaintifi's 
widow  not  justifying  the  eviction  of  the  defendant. 
Bai  Devkore  v.  Sanmukhram 

I.  L.  R.  13  Bom.  101 

4,  , Right  of  a  widow 

to  reside  in  the  family  dwelling-house — Sale  of  dwell- 
ing-house in  execution  of  a  decree  obtained  against  the 
7nanaging  members  of  family  on  a  debt  incurred  for 
family  purposes.  A  house,  being  ancestral  pro- 
perty of  a  Hindu  family,  was  sold  in  execution  of  a 
decree  by  which  the  decree-amount  was  constituted 
a  charge  on  such  property.  The  debt  sued  on  had 
been  incurred  for  the  benefit  of  the  family  by  the 
co-parceners  for  the  time  being,  but  since  the  death 
of  such  co-parcener's  father: — Held,  that  the 
widow  of  the  latter,  who  resided  in  the  said  house 
during  her  husband's  lifetime,  was  not  entitled 
as  against  a  purchaser  for  value  in  good  faith 
under  such  decree  (but  with  notice  that  she  resided 
and  during  her  husband's  life  had  resided  in 
that  house,  and  still  claimed  to  reside  there)  to 
continue  to  reside  for  life  in  such  portion  of  the 
house  sold  as  she  resided  in  subsequent  to  her 
husband's  death.  Venkatammal  v.  Andyappa, 
I.  L.  R.  6  Mad.  J30,  distinguished.  Ramanadan 
V.  Rangammal        .         .   I.  L.  R.  12  Mad.  260 


5. 


Widow's      right 


of  residence  in  her  husband's  house  after  his  death- 
House  mortgaged  by  plaintiff's  husband  in  his  life- 
time and  sold  in  execution — Auction- purchaser  tcith 
notice  of  widow's  claim  to  reside,  right  of.  In  exe- 
cution of  a  decree  upon  a  mortgage  effected  by  the 
plaintiff's  husband  in  his  lifetime,  the  house  in 
dispute  was  pxiit  up  to  auction,  and  purchased  by  the 
defendant.  The  defendant  was  aware  that  th« 
plaintiff  (the  mortgagor's  widow)  was  residing  in 
the  house  at  the  time  of  the  Court-sale.  In  a  suit 
brought  by  the  plaintiff  to  establish  her  right  to 
reside  in  the  house  in  question  : — Held,  that  in  the 
absence  of  any  allegation  that  the  mortgage  effected 
by  the  plaintiff's  husband  was  not  for  the  benefit  of 
the  family,  or  was  in  any  way  in  fraud  of  the  plaint- 
iff's  rights,  the  defendant  as  auction-purchaser 
took  the  house  free  from  the  plaintiff's  right  of 
residence  as  a  Hindu  widow,  notwithstanding  the 
fact  that  the  had  notice  of  her  claim.  Manilal  t?. 
Bai  Tara         .         .         I.  L.  R.  17  Bom.  398 


I 


6. 


Right  of  auction- 


purchaser  to  eject  widow.  A  Hindu  widow,  who  re- 
sides with  her  husband  and  the  members  of  his 
family  in  the  family  dweUing-house  while  he  is  alive, 
is  entitled  to  reside  therein  after  his  death,  and  can- 
not be  ousted  by  the  auction- purchaser  of  the  rights 
and  interests  in  the  house  of  her  husband's  nephrw. 
Gauri  v.  Chandramani     .      I.  It.  R.  1  All.  262 

7.    1—  Ancestral       pro- 
execution  of  decree.     L, 
dwelhng-house   of   his 
being    ancestral  pro- 


perty — Mortgage — Sale  in 

a    Hindu,    mortgaged    the 

family,  such  dwelling-house 

perty.    Held,  in  a  suit  against  L*8  mother  and  wife 
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HINDU    LAW— FAMILY    DWELLING- 
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to  enforce  the  mortgage  brought  after  Vs  decease' 
that  the  mortgage  could  be  enforced.  Mangala 
Debi  v.  Dinanath  Rose,  4  B.  L.  B.  0.  G.  72,  and 
Gauri  v.  Chandramani,  I.  L.  B.  1  All.  262,  dis- 
tinguished.    Bhikham  Das  v.  Pura 

I.  L.  R.  2  All.  141 


8. 


Auction-purcJiaser, 


right  of.  The  widow  of  a  member  of  a  joint  Hindu 
family  can  claim  a  right  of  residence  in  the  family 
dwelling-house,  and  can  assert  such  right  against 
the  purchaser  of  such  house  at  a  sale  in  execution 
of  a  decree  against  another  member  of  such  family. 
Gouri  V.  Chandramani,  I.  L.  B.  1  All.  262,  and 
Mangala  Debi  v.  Dinanath  Base,  4  B.  L.  B.  0.  C. 
72,  followed.     Talemand  Singh  v.  Rtjkmina 

I.  L.  R.  3  AIL  353 


9. 


On      the      29th 


June  1 876,  the  plaintiff  obtained  a  money-decree  by 
consent  against  B,  the  father-in-law  of  the  defend- 
ant. On  the  24th  of  July  1876,  the  plaintiff 
attached  a  house  of  B.  On  the  12th  October  1876, 
the  defendant  sued  B  for  maintenance,  and  alleged 
that  the  house  in  question  was  the  property  of  her 
deceased  husband  and  B,  and  she  claimed  the  right 
to  continue  to  Kve  in  it.  On  the  10th  of  November 
1876,  and  during  the  pendency  of  the  defendant's 
suit  against  B,  the  house  was  sold  under  the  plaint- 
iff's decree  against  B,  and  the  plaintiff  himself 
became  the  purchaser.  On  the  20th  of  June  1877, 
the  defendant  obtained  a  decree  against  B  in  terms 
of  the  prayer  of  her  plaint.  On  the  27th  of  August 
1879,  the  plaintiff  brought  the  present  suit  to  eject 
the  defendant  from  the  house  :  Held,  that  what  the 
plaintiff  bought  from  B  was  his  right,  title,  and  in- 
terest in  the  house,  which  being  subject  to  the  de- 
cree in  the  defendant 'spending  suit,  the  plaintiff's 
purchase  was  likewise  subject  to  the  same,  and  the 
circumstance  that  the  plaintiff  had  placed  a  prior 
attachment  on  the  house  made  no  difference.  The 
plaintiff  therefore  could  not  eject  the  defendant 
during  her  lifetime.     Parvati  v.  Kisansing 

I.  L.  R.  e  Bom.  567 


10. 


Purchaser    from 


HINDU  LAW— GIFT. 

1.  Requisites  for  Gift 

2.  Gifts  Mortis  causa 


HINDU  LAW— GirT— cow^i. 


Col. 


the  heir  with  knowledge--  Widow's  right  of  residence 
a  charge  on  the  j^oferty.  Where  a  purchaser  pur- 
chases a  house,  the  property  of  a  Hindu  family, 
from  the  heir,  with  full  knowledge  that  the  widow  is 
residing  and  being  maintained  in  it,  such  pui'chaser 
cannot  ask  for  the  summary  eviction  of  the  widow 
from  the  house,  even  though  there  may  be  other 
property  in  the  hands  of  the  heir  out  of  which  her 
maintenance  could  oe  derived,  but  the  purchaser 
takes  the  house  subject  to  the  right  of  the  widow  to 
continue  to  reside  therein.  Lakshman  Bamchandra 
Joshi  V.  Satyabhamabai,  I.  L.  B.  2  Bom.  494,  dis- 
tinguished. Dalsukhram  Mahasukhram  v.  Lal- 
LUBHAi  MoTicHAND       .        I.  L.  R.  7  Boxu.  282 


Col. 

4880 

4885 


3.  Power  to  make  and  accept  Gifts  .      4886 

4.  Construction  of  Gifts  .        •      4892 

5.  Revocation  of  Gifts    ,         .         .      4908 

See  Hindu  Law — 

Joint  Family — Nature    of,  and  In- 
terest in.  Property  ; 

6  C.  W.  N.  651 

Maintenance — Right     to    Mainten- 
ance— Concubine  ; 

I.  L.  R.  26  Bom.  163 

Well — Construction  of  Wllls. 

See    Hindu     Law — Joint       Family — 

Powers  of  Ajjenation  by  Members 

—Manager    .     I.  L.  R.  18  Bom.  177 

I.  L.  R.  19  Bom.  803 

See  Hindu  liAW — Joint  Family — Powers 
of  Alienation  by  Members — Other 
Members  .         .     I.  L.  E.  1  All.  429 

See  Hindu  Law — Will — Power  of  Dis- 
position— Disherison, 

I.  L.  R.  1  Bom.  561 
I.  L.  R.  5  Bom.  48 

See  Malabar  Law — Gift. 

construction  of  gifts ;  additions 

to      ornaments,      made     subsequent   ta 
marriage— 

See  Hindu  Law — Inheritance — Special 
Heirs— Males   I.  L.  R.  28  Calc.  311 


1.'^- 


1.  REQUISITES  FOR  GIFT. 

Gift    of  freehold  to  heirs— 


Words  of  inheritance.  By  Hindu  law  no  words  of 
inheritance  are  necessary  to  pass  a  freehold  interest 
in  land  to  the  heirs.  Anundomoney  Dossee  v. 
Doe  d.  East  India  Company 

4  W.  R.  P.  C.  51 :  8  Moo.  I.  A.  43 


2. 


Gift  to  wife— Worths  of  inherit- 
ance— Husband  and  wife — Immoveable  property.  It 
is  not  necessary  in  Hindu  law,  in  order  that  a  Avife 
should  take  an  absolute  estate  in  immoveable  pro- 
perty under  a  deed  of  gift  from  her  husband,  that 
the  gift  should  be  made  with  such  words  of  limita- 
tion as  are  ordinarily  use  to  convey  an  estate  of  in- 
heritance. The  intention  of  the  husband  may  be 
expressed  in  other  ways,  and  is  a  matter  of  con- 
struction merely.  Komj  BeJuiry  Dhur  v.  Prem 
Chand  Dutt,  I.  L.  B.  5  Calc.  684  :  5  C.  L.  B.  561,  dis- 
tinguished.  Ram  Narain  Singh  v.  Peary  Bhugut 
I.  L.  R.  9  Calc.  830  :  13  C.  L.  R.  109 

3, Verbal  grant  of  land  with 

possession.     A  verbal  grant    of    land    followed  i 
bv  possession  is  valid  under  the  Hindu  law.     Ano- 
nymous    .        .        .         1  Ind.  Jur.  O.  S.  135 

4; —  Possession,  necessity  of— Sei- 
sin, absence  of.    The  absence  of  seisin  is  no  objec- 
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HIITDIT  LAW— GIFT— coTiW. 

1.  REQUISITES  FOR  GlFT—conld. 

tion  to  the  validity  of  a  gift  by  a  Hindu.  Where  a 
cadet  member  oftheDoomraon  family  gave,  for  the 
support  of  his  illegimate  sons,  certain  properties 
which  he  purchased  out  of  the  savings  and  profits  of 
his  appanage,  even  admitting  that  he  was  in  posses- 
sion of  such  properties  during  his  lifetime,  his 
possession  would  be  that  of  a  trustee  for  his  illegi- 
timate sons.      MOHESHUR  BUKSH  SiNOH  V.  GUNOON 

KooNWAR        ....        eW.  K.  245 

5. Gift  of  land.     A  gift  of  land  is 

not  complete,  by  Hindu  law,  m  ithout  possession  or 
receipt  of  rent  by  the  donee .  H arjiva>«  Anandram 
V.  Naran  Haribhai  .        4  Bom.  A.  C.  31 


6. 


Gift      of     land — 


Receipt  of  rent.  To  make  a  gift  of  land  complete 
under  the  Hindu  laAv,  there  must  be  either  posses- 
sion or  receipt  of  rent  by  the  donee.  The  receipt  of 
rent  may  be  by  an  agent,  and  if  the  transaction  is 
"bond  fide,  it  is  immaterial  that  such  agent  has  before 
the  gift  received  the  rent  for  the  donor.  Bank  of 
Hindustan,  China,  and  Japan  v.  Premchand 
Raichand.  Amedbhai  Hubibhai  v.  Premchand 
Raichand  ....      5  Bom.  O.  C.  83 


7. 


Possession  retained 


by  donor — Transfer  of  possession — Symbolical 
transfer.  A  gift  by  a  Hindu  unaccompanied  either 
by  possession  on  the  part  of  the  donee  or  any  sym- 
bolical act,  such  as  handing  over  documents  of  title 
or  permitting  the  donee  to  receive  rents,  is  not  in  it- 
self a  valid  transaction  even  though  the  dee<l  of  gift 
be  registered.  Dagai  Dabee  v.  Mothura  Nath 
Chattopadhya 

I.  L.  H.  9  Calc.  854  :  12  C.  L.  K.  530 


8. 


Gift  of  land— Re- 


<)istration,  effect  of.  The  plaintiff  sued  for  posses- 
sion of  certain  lands  alleging  that  they  had  been 
given  to  him  under  a  deed  of  gift  registeretl.  It  was 
found  that  no  possession  was  given  to  him  under  the 
deed.  It  was  contended  for  him  that  his  title  was 
complete  Avithout  possession,  as  the  deed  had  been 
registered,  and  that  the  object  of  the  rule  as  to 
possession  was  \o  give  publicity  to  the  transaction. 
Held,  that  the  plaintifi  was  only  entitled  to  the  land 
of  which  he  had  been  put  into  possession.  Accord- 
ing to  Hindu  law,  in  order  to  give  complete  validity 
to  a  gift  of  land  as  between  donor  and  donee,  the 
donee  must  be  put  into  possession.  Registration 
gives  the  donee  neither  actual,  constructive,  nor 
symbolical  possession,  and  therefore  cannot  be  re- 
garded as  equivalent  to  delivery  and  acceptance. 
Vasudev  Bhat  v.  Narayan  Da.ti  Damle 

I.  L.  K.  7  Bom.  131 

9. 


Want    of   change 

of  possession — Trust.  An  instrument  AVas  executed 
by  the  defendant,  a  Hindu,  to  bis  wife,  stipulat- 
ing that  the  defendant  and  his  wife  should  conti- 
nuo  to  enjoy  certain  immoveable  property  jointly, 
with  a  right  of  survivorship,  and  containing  a  pro- 
mise by  the  defendant  to  surrender  the  property  to 
Ma  mie  if  he  married  again.     Hddy  that  the  instru- 
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meut  did  not  operate  by  way  of  gift,  there  .being  no 
change  in  the  possession  of  the  jjroperty  nor  as  a 
declaration  of  trust,  and  that  it  did  not  create  a 
binding  obligation  Avhich  the  laAv  AAOuld  enforce. 
Quaere  :  Whether  the  Hindu  laAv  admits  of  the  ap- 
plicability of  the  principle  on  Avhich  Courts  of 
Equity  in  England  hold  voluntary  declarations  of 
trust  to  be  binding  against  the  declarant.  Venka- 
tachella  Maniyakareb  v.  Thathammal 

4  Mad.  460 


10. 


Gift  not  followed 


by  actual  possession.  A  Hindu  merchant  made  an 
absolute  and  immediate  gift  of  all  his  property  to 
the  AAidow  of  his  daughter's  grandson  Avho  live  AA-ith 
him,  and  in  regard  to  Avhom  he  stood  in  loco  parentis. 
It  did  not  appear  that  the  gift  had  been  folloAved 
by  possession,  and  the  donor  continued  to  carry 
on  the  business  in  his  OAvn  name,  until  his  death, 
which  happ-ened  some  tAvo  years  afterAvards.  Held, 
that  the  gift  was  vaUd.  Anunchand  Rat  v.  Kishen 
Mohun  Bunoja,  1  Sel.  Rep.  p.  16~\  cited  and  fol- 
lowed.    Tar  A  Bebee  v.  Ghasiram 

3  C.  L.  R.  247 


11. 


Gift  giving  right 


to  obtain  possession.  Htld,  that,  consistently  Avith 
the  authorities  in  the  Hindu  law,  a  gift,  Avhere  the 
donor  suppoi'ts  it,  the  person  Avho  disputes  it  claim- 
ing adversely  to  both  donor  and  donee,  is  not  in- 
valid for  the  mere  reason  that  the  donor  has  not 
delivered  possession  ;  and  that  where  a  donee,  or 
vendee,  is,  under  the  terms  of  the  gift,  or  sale,  en- 
titled to  possession,  there  is  no  reason  Avh}'  such  gift 
or  sale,  though  not  accompanied  by  possession, 
whether  of  moveable  or  immoveable  proi>erty 
(where  the  giff  or  sale  is  not  of  such  a  nature  as 
would  make  the  giving  effect  to  it  to  be  contrary  to 
public  policy),  should  not  operate  to  give  the  donee, 
or  vendee,  a  right  to  obtain  possession.  Kali  das 
MxjLUCK  V.  Kanhaya  Lal  Pundit 

I.  li.  R.  11  Calc.  121 :  L.  R.  11 1.  A.  218 


12. 


Construction    of 
S,  on  2.3rd  Sep- 


deed  of  gift — Gift  with  possession 
tember  1874,  executed  an  instrument  of  gift  in 
favour  of  his  two  daught^^rs  and  his  adopted  son, 
whereby  he  gave  them  ' '  his  houses  and  shops  and 
other  moveable  and  immoveable  property  and  his 
loan  transactions  "  in  equal  one-third  shares.  At 
this  time  he  was  possessed  of  a  one-third  share  in  a 
certain  partnership  business.  After  the  death  of  5, 
M,  one  of  the  daughters,  sued  N,  the  adopted  son, 
for  one-third  of  her  father's  property  including  his 
share  in  the  partnership  business.  Held,  that,  in- 
asmuch as  the  donor  had  relinquished  the  .subject 
of  the  gift,  so  far  as  he  could,  and  had  vested  it  in 
the  donees,  possession  under  the  gift  had  pasjod  to 
M.  Held,  also,  on  the  construction  of  such  instru- 
ment, that  it  did  not  give  M  a  share  in  her  father's 
partnership  business.     Manbhari  v.  Naunidh 

I.  li.  R.  4  All.  40 


13. 

of  gift 


Delivery  of  deed 

of  immoveable  property  sufficient  to  pass  title. 


i 
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The  delivery  to  the  donee  of  immoveable  property 
of  the  deed  of  gift  is  sufficient  to  pass  the  title  to 
such  property  to  the  donee  without  actual  physical 
possession  of  such  property  being  taken  by  the 
donee.  Manhhari  v.  Naunidh,  I.  L.  R.  4  All'  40 ^ 
followed.     Balmakund  v.  Bhagwan  Das 

I.  L.  R.  16  All.  185 


14. 


Attestation     of 


deed,  effect  of.  In  1873,  E,  a  Hindu,  executed  a 
deed  of  gift  of  his  immoveable  property  to  his 
daughter  M  (defendant  No.  1).  The  deed  was 
attested  by  the  plaintiff.  In  1878  B  mortgaged  to 
the  plaintiff  some  of  the  land  comprised  in  the  deed 
of  gift.  R  died  in  that  year,  and  in  1882  his  grand- 
son conxeyed  the  equity  of  redemption  to  the 
plaintiff,  who  was  already  in  possession  of  the  mort- 
gaged land  as  mortgagee.  In  the  year  1888,  the 
plaintiff  being  dispossessed  by  M  and  the  second 
defendant,  to  whom  she  had  sold  the  land,  he 
brought  the  present  suit  to  recover  possession. 
The  defendants  relied  upon  the  gift.  Held,  that 
the  plaintiff  was  entitled  to  possession.  At  the 
time  of  the  mortgage  to  him  in  1878  R  had  not 
completed  his  gift  to  M  by  giving  possession.  He 
was  therefore  in  a  position  to  give  the  plaintiff  a 
good  title.  It  had  not  been  shown  that  M  had 
ever  been  treated  as  the  owner  of  the  equity  of 
redemption.  Held,  also,  that  the  circumstance  that 
the  plaintiff  attested  the  deed  of  gift  in  1873  could 
not  affect  his  title,  as  the  gift  had  not  been 
completed  by  deUvery  of  possession.  Abaji 
Gangadhar  V,  Mukta    .     I.  L.  R.  18  Bom.  688 

15.    Declaration  hy 

donor  to  one  in  physical  possession.  Where  one  of 
several  joint  donees  is  already  in  physical  occupa- 
tion of  the  subject-matter  of  an  intended  gift,  a 
declaration  by  the  donor  to  the  donee  so  in  occupa- 
tion, assented  to  by  such  donee,  that  he  has  parted 
with  the  possession  in  favour  of  the  donees,  con- 
verts mere  occupation  into  possession,  and  amounts 
to  a  valid  gift  under  the  Hindu  law.  Bai  Kushal 
V.  Lakhma  Mana     .  .    I.  L.  R.  7  Bom.  452 


16. 


—  Delivery  of  pos- 


session— Transfer  of  Property  Act,  s.  123 — Immove- 
able and  moveable  property.  Assuming  that  deU- 
very  of  possession  was  essential  under  the  Hindu 
law  to  complete  a  gift  of  immoveable  property,  that 
law  has  been  abrogated  by  s.  123  of  the  Transfer  of 
Property  Act.  The  first  paragraph  of  that  section 
means  that  a  gift  of  immoveable  property  can  be 
effected  by  the  execution  of  a  registered  instrument 
only,  nothing  more  being  necessary.  Semble  :  The 
same  is  the  case  under  that  section  with  regard  to 
moveable  property,  provided  that  a  registered  deed 
(and  not  the  alternative  mode  of  delivery)  be  adopt- 
ed as  the  mode  of  transfer.  Dhaemodas  Das  v 
NiSTAKiNi  Dasi  .         .        I.  L.  R.  14  Cale.  446 


17. 


Verbal    gift     of 


immoveable  property — Death  of  the  donor — Posses- 
sion given  to  the  donee  by  the  son  of  the  donor.  One 
O  being  possessed  of  certain  lands  which  were  his 
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self -acquired  property,  died  in  1878.     On  his  death* 
bed  he  told  his  son,    P  (the  plaintiff's  father),  to 
give  these  lands  to  his  (G's)  daughter,  the  defendants 
In  the  following  year  (1879)  P  by  a  registered  deed 
of  gift  gave  the  lands  to  the  defendant.     The  deed 
contained    the    following      recital: — "Our    valid 
(father)  G  has  made  a  gift  to  you  of  his  self-acquired 
lands,  Nos.  101  and  102,  of    mouzah  Vadgaon  for 
your  own  and  your  children's  maintenance,  and  has 
directed  me  (P)  to  execute  an  instrument  according 
to  law.     I  (P)    hereby  execute  a   deed  of  gift    to 
you."     Shortly  after  the  execution    of  this  docu- 
ment, the  defendant  was  put  into  possession  of  the 
lands,  and  she  admittedly  continued  in  possession 
down  to  the  commencement  of  this  suit   in  1888. 
The  plaintiffs,  who  were  the  minor  children  of  P, 
now  sought  to  recover  these  lands  from  the  defend- 
ant, alleging  that  on  the  death  of  their    grandfather 
G  the  lands  had  devolved  by  inheritance  upon  his 
son  P  (their  father),  and  contending  that  the  latter 
had  no  power  to  make  a  gift  of  these  to  the  defend- 
ant.    The   lower  Court  found  that  the  question  of 
P'5  competency  to  give  the  lands  did  not  arise,  as 
they  had  already  been  given  to  the  defendant  by  his- 
father  G,  and  that  P  was  simply  an  instrument  in 
carrying  out  the  wishes  of  his  father  and  in  execut- 
ing the  deed  of  gift  to  the   defendant.     On  appeal^ 
the  District  Judge  considered    that  the  point  for 
determination  was  whether  the  gift  by  G   to  the 
defendant  was  valid  by  Hindu  law,  not  having  been 
accompanied  by  possession.     He  held    the  gift  to- 
be  valid.     On  special  appeal  to  the  High  Court : — 
Held,  dismissing  the  appeal,  that  whether  the  gift 
by  G  to  the  defendant  was  to  be  regarded  as  a  gift, 
possession  being  afterwards  given  to  the  defendant^ 
or  whether  G  was  to  be  regarded  as  having  consti- 
tuted himself  a  trustee  and  having  made  P  a  trustee 
to  carry  out  his  wishes,  the  defendant  was  in  lawful 
possession  of  the  lands,  and  that  the  plaintiffs  had 
neither  by  Hindu  law    nor  otherwise  any  legal  or 
equitable  claim  to  have  the  deed   of  gift  to  the 
defendant     cancelled.      Bhaskar    Purshotam  v. 
Sakasvatibai     .         .        I.  L.  R.  17  Bom.  486^ 


18. 


Gift  without  deli- 


very of  possession — Transfer  of  Property  Act  {IV  of 
1882),  ss.  123,  129 — Immoveable  property — Accept- 
ance of  gift — Registration.  P  executed  a  deed  of 
gift  of  certain  property  in  favour  of  the  plaintiff  in 
1877  bel&re  the  Transfer  of  Property  Act  was  passed,, 
and  the  deed  was  duly  registered.  In  1881  P  sold 
certain  portions  of  the  same  property  to  the  defend- 
ants, and  gave  possession  to  them  of  such  portions. 
P  died  six  years  after  the  execution  of  the  deed  of 
gift,  and  after  his  death  some  of  the  title  deeds 
of  the  property  covered  by  the  deed  of  gift 
came  into  possession  of  the  plaintiff.  Both  the 
lower  Courts  found  that  there  had  been  no  delivery 
of  possession  given  by  the  donor  nor  acceptance  by 
the  donee.  In  a  suit  brought  five  years  after  the 
death  of  P  for  possession  of  the  property,  the  sub- 
ject of  the  alleged  gift : — Held,  that  mere  registration 
was  not  sufficient  to  make  the  gift  complete  accord- 
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ingto  the  Hindu  law,  under  which  some  possession 
or  acceptance  by  the  donee  was  necessary  ;  there 
being  neither  possession  nor  acceptance,  the  suit 
should  be  dismissed.  Dagai  Dabee  v.  Mothuranath 
nhattojxtdhya  ;  /.  L.  R.  9  dale.  854  ;  Kishto  Soondery 
Debea  V.  KisUomotee,  Marsh.  367  ;  and  Harjivan 
Anandram  v.  Naran  Haribkai,  4  Bom.  H.  C.  31, 
referred  to.  l^harmodas  Das  v.  Nistarini  Dasi,  I. 
L.  R.  14  Calc.  446,  approved.  Lakshimoni  Dasi 
V.  NiTTYANANDA  Day      .     I.  L.  R.  20  Calc.  464 


19. 


Gift  of  immove- 


able -property  without  possession — Mutation  of  names 
without  objection  of  donor.  A  gift  of  immoveable 
property,  followed  shortly  afterwards  (pursuant  to 
the  terms  of  the  gift)  by  mutation  of  names  without 
any  objection  being  made  by  the  donor,  was  not 
invalid  by  Hindu  law  for  the  mere  reason  that  the 
donor  did  not  deliver  actual  possession.  Kalidas 
Mvllick  V.  Kanhaya  Lai  Pundit,  I.  L.  R.ll  Calc.  121, 
and  Dharmadas  Das  v.  Nistarini  Dasi,  I.  L.  R.  14 
Calc.  446,TeieTTeQ\  to.  Ram  Chandra  Mukerjee 
V.  RuNJiT  Singh         .        I.  L.  B.  27  Calc.  242 

4  C.  W.  N.  405 

20.  - Transfer  of  Pro- 


perty Act  {IV  of  1882),  8.  123— Gift— Transfer  of 
qtossession  not  necessary  wlien  gift  of  iminoveuble  pro- 
perty rex)istered — Evidence  Act  (/  of  1872),  a.  Ill — 
Gift  to  an  agent — Undue  influence — Mental  capa- 
city of  donor.  Held,  that,  assuming  that  delivery 
of  possession  was  essential  under  the  Hindu  law 
to  compete  a  gift  of  immoveable  property,  that 
law  has  been  abrogated  by  s-  123  of  the  Transfer 
of  Property  Act,  in  cases  where  the  instrument 
of  gift  has  to  be  registered.  Dharmodas  Das.  v. 
Nistarini  Dasi,  I.  L.  R.  14  Calc.  446,  followed. 
Held,  also,  that  there  is  nothing  to  prevent  an 
agent  from  being  the  object  of  the  bounty  of 
his  principal.  If  an  agent  can  clearly  show  that 
a  gift  was  made  in  his  favour,  by  a  donor  who  was  in 
a  position  to  exercise  a  free  and  unfettered  judgment 
with  full  knowledge  of  what  he  was  doing,  the  gift 
will  be  upheld.     Phul  Chand  v.  Lakkhu  (1903) 

I.  Ii.  R.  25  All.  358 


21. 


Gift  of  moveable  property- 


Delivery  of  possession — Registration  of  deed  of 
gift— Transfer  of  Property  Act  {IV  of  1882),  as. 
Iz3,  129 — Registration.  The  rule  of  Hindu  law, 
that  delivery  of  possession  is  essential  to  complete 
a  gift,  is  abrogated  by  s.  1 23  of  the  Transfer  of  Pro- 
perty Act  (IV  of  1882).  Dharmodas  Das  v.  Nistarini 
Dasi,  I.  L.R.  14  Calc.  446,  followed.  Bai  Ram- 
Bai  V.  Bai  Mani     .         .    I.  L.  R.  23  Bom.  234 


2.  GIFTS  MORTIS  CAUSA. 


1. 


Donatio    mortis  causa — Gift 


inter  vivos.  A  Hindu  on  his  death-bed,  a  few  days 
before  he  died,  caused  certain  Government  paper 
to  be  given  to  his  son  in  his  presence  in  these  words  : 
* '  Bring  out  the  papers  and  give  them  to  my  son," 
but  he  did  not  make  or  direct  endorsement  thereof. 
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Subsequently,  being  asked  to  endorse  them,  he  said, 
' '  I  am  very  weak  ;  how  can  I  sign  so  many  papers  ? 
AVhenlgetalittlestrength,  Iwill  sign  theml  What 
cause  have  you  for  being  anxious  ?"  Held,  by  Phear, 
J.,  that  it  was  a.  good  donatio  mortis  causa.  A  do- 
natio mortis  causa  has  not  the  same  signification 
here  as  in  England.  Held,  on  appeal  by  Peacock, 
C.J. — The  gift  was  not  governed  b3'  the  strict  prin- 
ciples of  English  law,  but  by  the  Hindu  law.  By 
English  law  there  was  a  valid  donatio  mortis  cauaa  ; 
assuming  it  to  be  a  gift  inter  vivos,  it  was  a 
valid  gift  by  Hindu  law,  and  the  principal  and 
interest  secured  by  the  Government  papers,  and  not 
the  mere  paper  passed  to  the  donee.  By 
Macperson,  J.  The  circumstances  amounted  to  a 
gift  by  a  nuncupative  will  made  in  contemplation 
of  death.  Upendra  Krishna  Deb  v.  Nabin 
Krishna  Bose        .         .       3  B.  L.  R.  O.  C.  113 

s.c.  Krishna  Deb     v.    Woopekdra    Krishna 
Deb  .         .         .         .        12  W.  R.  O.  C.  4 


n 


2. 


Giving     with    in- 


tention to  pasa  property.  The  Hindu  law  makes  no 
distinction  in  favour  of  gifts  in  contemplation  of 
death,  as  respects  the  legal  requisites  to  constitute  a 
perfect  disposition  by  gift.  Those  requisites  are  a 
giving,  either  orally  or  by  uxiting  with  the  intention 
to  pass  the  property  in  the  tiling  given,  accom- 
panied by  its  actual  delivery  and  acceptance  in  the 
donor's  lifetime.  Wlien  all  these  requisites  have 
.been  fulfilled,  there  is  nothing  in  Hindu  law  to  pre- 
vent, effect  being  given  to  a  gift  in  contemplation  of 
death.  The  theory  of  the  donatio  mortia  cauaa 
considered.    Visalatchmi  Ammal  v.  Subbu   Pillai 

e  Mad.  270 

3. Deed  of  gift  made  on  death- 
bed— Proof  of  such  deed.  In  establishing  the 
validity  of  a  deed  of  gift  taken  from  a  woman  stricken 
with  a  mortal  disease  and  in  expectation  of  death, 
proof  at  least  of  equal  strictness,  as  is  required  to 
prove  a  testamentary  oisi^sition,  must  be  given,  and 
the  proof  to  support  such  a  transaction  ought  to  be 
sufficient  to  establish  that  she  knew  what  she  was 
about,  and  intended  to  make  such  disposition  of  her 
property.    Thakoor  Dayhee  v.  Rai  Balack  Ram 

10  W.  R.  P.O.  3 

11  Moo.  I.  A.  139 

3.  POWER  TO  MAKE  AND  ACCEPT  GIFTS. 

1.  Self- acquired      immoveable 

property — Benares  law — Gift  to  one  child  to  ex- 
clusion of  others.  Under  the  the  Benares  law,  a 
man's  immoveable  property,  though  self-acquired, 
is  not  within  his  power  of  disposal  so  absolutely  by 
gift  in  his  lifetime  as  to  enable  him  to  give  it  all  to 
one  son  or  grandson  to  the  exclusion  of  the  rest. 
Maiiasookh  v.  Budree     1  N".  W.  Ed.  1873,  153 

2.  Gift  of  portion  of  zamindari 

after  marriage  to  daughter.  A  deed  of  gift  of 
land   forming  part  of  a  zamindari,  executed  by  the 
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zamindar  in  favour  of  his  daughter  five  years  subse- 
quent to  her  marriage,  is  not  valid.  Sivanaranja 
Peeumai.    Sethueayar    v.    Muttu     Ramalinga 

SeTHUEAYAE.      AtTULAKSHMI    AmMAL    ?'.      SlVANA- 

KANJA  Peeumal  Sethueayar  .     3  Mad.  75 

3. Gift    of  separate  property 

to  Hindu  widow — Interest  of  Hindu  widow — 
Power  of  alienation — Gift  to  agent  as  reward — Want 
of  consideration.  C,  a  Hindu,  subject  to  the  Mitak- 
shara  law,  died  leaving  a  widow  R,  but  no  issue.  In 
his  lifetime  he  had  transferred  to  R  by  gift  mouzah 
R,  a  portion  of  his  real  estate.  After  his  death 
J  and  P,  his  brothers,  sued  R  for  possession  of 
mouzah  R  as  being  ancestral  property.  Their  suit 
was  dismissed,  the  Sudder  Court  finding  it  to  be 
separate  property.  That  Court  found  that  R  had 
acquired  mouzah  R  from  C  by  gift,  and  that  R  only 
took  under  this  gift  a  life-interest  in  it.  J  and  P 
having  died,  R  made  a  gift  of  mouzah  R  to  her  agent 
a  reward  for  his  faithful  services.  In  a  suit  by  N, 
son  of  J,  as  the  heir  of  his  uncle  C,  to  set  aside  this 
gift  to  the  agent  as  illegal.  Held,  on  the  finding,  that 
R  had  acquired  the  property  from  her  husband  by 
gift,  that  she  did  not  take  an  absolute  interest  in  the 
property  under  the  gift,  and  her  husband's  heirs 
could  question  the  validity  of  the  gift  to  the  agent. 
Held,  also,  that  the  gift  to  the  agents,  being  made 
only  out  of  motives  of  generosity,  was  invalid. 
Rude  Narain  Singh  v.  Rup  Kuar 

I.  Ii.  R.  1  All.  734 


4. 


Gift  by  married  woman  to 


tinsman — Gift  of  immoveable  'property  by  woman 
without  consent  of  her  hwiband.  Plaintift"  sued  to 
enforce  a  gift  to  him  of  immoveable  propertj-  by  a 
woman  leaving  undi^r  his  guardianship  as  against  her 
husband.  Held,  that  such  taking  of  the  woman's 
property  by  her  kinsman  is  wholly  repugnant  to 
Hindu  law.  Quaere  :  Can  a  woman,  without  the 
consent  of  her  husband,  during  coverture,  absolute- 
ly ahenate  her  own  landed  property  ?  Dantuluei 
Rayapparaz  v.  Malapudi  Rayudct  2  Mad.  360 


5. 


Gift    among    Parsis— (9{/«  to 


married  woman.  Among  Parsis  a  gift  may  be  made 
to  the  separate  use  of  a  married  woman  or  of  a 
woman  about  to  be  married.     Merbai  v.  Perozbai 

I.  Ii.  R.  5  Bom.   268 


6 


Leper,  gift  by.     By  Hindu  la\» 


a  person  becoming  a  leper  is  not  incapable  of  making 
a  gift  of  property  to  which  he  had  previously  suc- 
ceeded. Samachtjrn  Audicaree  Byragee  v. 
Roop  Dass  Byragee     .         .         .      6  W.  R.  68 


7. 


Gift  to  one  son  to  exclusion 


of  othera —Ifitakshara  law — Self-acquired  im- 
moveable property.  A  Hindu  son,  subject  to  the 
Mitakshara  law  of  inheritance,  sued  to  obtain  a  de- 
claratory decree  for  a  moiety  of  a  house  which  the 
father  had  conveyed  by  deed  of  gift  to  plaintiff's 
brother,  being  the  self-acquired  immoveable  pro- 
perty of  his  father,  on  the  ground  that  under  the 
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Hindu  law  a  father  is  not  permitted  to  make  a  gift  of 
immoveable  property  to  one  son  to  the  injury  of  the 
other.  Held  (reviewing  all  the  authorities  and 
precedents  on  the  subject),  that,  although  prohibi- 
tion of  such  a  gift,  on  moral  or  spiritual  grounds, 
may  be  implied  by  the  texts  of  Hindu  law,  yet,  where 
it  is  not  declared  that  there  is  absolutely  no  power 
to  do  such  acts,  those  acts,  if  done,  are  not 
necessarily  void,  and  that  therefore  an  exclusive 
gift  to  one  son  by  the  father  of  self-acquired 
immoveable  property  is  not  illegal.  Sital  v. 
Madho      .         .         .         .     I.  L.  B.  1  All.  394 

8.  Gift  by  co-sharers  without 

consent  of  others.  Held,  that  on  the  Bombay 
side  of  India  a  member  of  an  undivided  Hindu 
family  cannot,  without  the  consent  of  his  co- 
parceners, make  a  gift  of  his  share  in  the  undivided 
property  or  dispose  of  it  by  will.     Gangubai   kom 

SiDHAPPA  V.  RaMANNA  BI24  BhIMANNA 

3  Bom.  A.  C.  66 

Vrandavandas  Ramdas  v.  Yamunabai 

12  Bom.  229 

9.  Gift    of  undivided  share  by 

a  co-parcener — Voluntary  alienation — Aliena- 
tion to  strangers  and  relatives:  The  rule  of  Hindu 
law  which  forbids  voluntary  alienations  of  the 
family  estate  by  a  Hindu  co-parcener  applies  as  well 
to  gifts  to  relatives  as  to  gifts  to  strangers.  Pon- 
NUSAMi  v.  Thatha    .         .    I.  L.  R.  9  Mad.  273 


10. 


Gift  to  concubine — Validity 


of  gift.  O,  a  member  of  an  undivided  Hindu  family, 
died  leaving  him  surviving  two  nephews,  V  A  and 

V  R  and  Y,  a  concubine  of  G.  V  A  lived  with  0 
at  the  time  of  his  death,  and  had  the  whole  of  G*s 
property,  moveable  and  immoveable,  left  in  his 
(F  J.'s)  possession.  V  A,  before  his  death,  made  a 
gift  of  the  said  property  to  Y  in  consideration  of 
her  having  been  G^s  concubine  for  many  years.  In  a 
suit  brought  by  V  R  to  recover  the  whole  property 
from  Y,  she  claimed  it  by  virtue  of  the  gift  to  her 
by  V  A.     Held,  that  the  gift  was  invalid  as  against 

V  R,  who  was  entitled  to  the  whole  property,  sub- 
ject to  the  maintenance  of  F  as  a  concubine  of  G 
for  many  years  ;  the  High  Court  also  directed  the 
said  maintenance  to  be  secured  for  her  ( Y)  by  in- 
vestment of  a  sufficient  part  of  the  property  in 
trust  for  that  purpose.  Vrandavandas  Ramdas 
V.  Yamunabai         ...        12  Bom.  229 


11. 


Gift    to    idiot — Validity       of 


gift.  There  is  no  prohibition  in  the  Hindu  law 
against  a  gift  to  an  idiot.  Although  an  idiot  child 
cannot  take  by  right  of  inheritance,  a  gift  by  a 
parent  to  an  idiot  child  to  operate  after  the  parent's 
death  is  valid.  Kooldebnarain  Shahee  v.  Wooma 
Coomaree      .         .      Marsh.  357  :  2  Hay  370 

12.  Genuine  gift  by  father-in- 
law  to  his  "Widowed  daughter-in-law — Gift 
by  way  of  affection  of  a  small  share  of  moveable  pro. 
perty  acquired  by  the  donor  while  living  in  union  with 
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his  sons  and  grandson — Gift  valid — Hindu  law. 
Where  there  is  a  genuine  gift  by  a  father-in-law  to 
his  widowed  daughter-in-law  by  way  of  affection, 
out  of  a  small  share  of  moveable  property  most  oif 
which  was  acquired  by  the  donor  while  living  in 
union  with  his  sons  and  grandsons,  the  gift  cannot 
be  impeached  as  being  opposed  to  the  principles  of 
Hindu  law.     Hanmantapa  v.  Jivctbai 

I.  L.  R.  24  Bom.  547 


13. 


Gift  of  ancestral  property 


by  father  to  stranger — Suit  by  minor  son  to 
recover.  Where  a  Hindu  made  a  gift  of  certain 
land,  which  he  had  purchased  with  the  income  of 
ancestral  property,  and  a  suit  was  brought  to  re- 
cover the  land  on  behalf  of  his  minor  son,  who  was 
born  seven  months  after  the  date  of  the  gift : — Held, 
that  the  gift  was  invalid  as  against  the  plaintiff,  and 
that  he  was  entitled  to  recover  the  land  from  the 
donee.     Ramanna  v.  Venkata 

I.  If.  R.  11  Mad.  246 


14. 


Gift  to  •widow  by  member 


of  joint  Hindu  family— Jom<  Hindu  family — 
Maintenance — Construction — Gift  presumed  to  he 
of  life-estate  only.  Disputes  having  arisen  between 
the  sole  surviving  members  of  a  joint  Hindu  family 
and  his  brother's  widow,  an  amicable  arrangement 
was  come  to,  and  certain  deeds  were  executed  by 
both  parties,  under  which  the  widow  was  placed 
in  possession  of  a  certain  house.  On  the  part  of  the 
brother-in-law  it  was  recited  that,  with  a  view  to 
permanently  settling  the  matters  in  dispute,  he  had 
received  in  cash  from  the  widow  the  value  of  his 
share  in  the  house  that  she  had  been  put  in  pos- 
session of  the  house  and  was  in  sole  proprietary  pos- 
session thereof ;  and  that  he  had  no  connection 
whatever  with  it.  Subsequently  the  widow  executed 
a  deed  of  gift  purporting  to  convey  to  the  donee  an 
absolute  proprietary  title  to  the  house.  After  her 
death,  the  brother-in-law  brought  a  suit  against  the 
donee  to  recover  possession  of  the  house  on  the 
ground  that  the  deed  of  gift  could  not  convey  to 
him  more  than  the  life-interest  of  the  widow  donor. 
Held,  that  the  deed  of  gift  must  be  construed  with 
reference  to  the  nature  of  the  general  rights  of  the 
donor  at  the  time  of  execution,  as  a  Hindu  widow 
in  a  joint  Hindu  family  entitled  only  to  mainten- 
ance. Rahutty  Dossee  v.  Shibchunder  Mullick,  6 
Moo.  I.  A.  1,  and  Dinonath  Mukerji  v.  Gopal  Churn 
Mukerji,  H  C.  L.  R.  57,  referred  to.  Held,  also,  hav- 
ing regard  to  the  rules  of  the  Hindu  law  regarding 
the  possession  by  widows  of  joint  family  property  in 
lieu  of  maintenance  and  to  the  experience  of  the 
Courts  in  connection  with  such  matters,  that  it  was 
for  the  donee  to  estabhsh  clearly  and  specifically 
that  the  donor,  at  the  time  when  she  executed  the 
deed  of  gift,  had  any  such  absolute  right  of  owner- 
ship as  would  entitle  her  to  ahenate  the  property 
for  any  interest  beyond  a  life-estate.  Held,  further, 
that  there  was  nothing  in  the  deeds  under  which  the 
donor  obtained  possession  of  the  property,  which 
placed  beyond  doubt  the  intention  of  the  parties 
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that  she  should  be  entitled  to  the  absolute  owner- 
ship  of  the  property  ;  and  that  her  estate  therefore 
could  at  best  be  regarded  as  a  life-estate,  and  the 
deed  of  gift  as  binding  upon  the  plaintiff  during  her 
Ufetime  but  not  further.  Ganpat  Rao  v.  Ram 
Chandra  .         .  .        I.  L.  R.  14  All.  296 

15.  —  Voluntary  gift  to  relative 

in  consideration  of  natural  aSection— Alien- 
ation by  undivided  member  of  joint  family.  A  mem- 
ber of  an  undivided  Hindu  family,  consisting  of  him- 
self, his  adopted  son,  and  his  uncle,  sold  certain 
land  belonging  to  the  family  to  the  plaintiff.  In 
a  suit  bj^  the  plaintiff  for  a  declaration  of  his  title 
to,  and  for  possession  of,  the  land,  it  appeared  that 
the  sale  was  not  justified  by  any  circiimstances 
of  family  necessity  ;  und  that  the  adoption  (which 
was  disputed)  was  a  valid  one.  Diu-ing  the  pend- 
ency of  the  suit  the  undivided  uncle  died  having 
made  a  gift  of  his  property  to  his  daughter-in-law^ 
not  for  value,  but  in  consideration  of  natural  affec- 
tion. Held,  referring  to  Baha  v.  Timma,  I.  L.  R.  7 
Mad.  357,  and  Ponnusami  v.  Thatfui,  I.  L.  R.  9 
Mad.  273,  that  the  gift  by  the  undivided  uncle 
to  his  daughter-in-law  was  invalid,  and  that  the 
plaintiff  was  entitled  to  a  moiety  of  the  land  sold 
to  him.      ViRAYYA  V.  Ha^itmanta 

I.  li.  R.  14  Mad.  459 

le.  Gift  of  land  on  daughter's- 

marriage — Woman's  estate — Power  of  alienation. 
A  Hindu  in  whom  the  whole  of  the  family  property 
had  vested  died  without  issue,  and  his  mother  took 
the  estate.  She  subsequently  gave  a  portion  of  the 
property  to  her  son-in-law  on  the  occasion  of  his 
Carriage  with  her  daughter.  The  gift  was  not 
found  to  be  otherwise  than  reasonable  in  extent 
Held,  that  the  gift  was  binding  on  the  reversioner 
Ramasami  Ayyar  V,  Vengiditsami  Ayyar 

I.  Ii.  B.  22  Mad.  113 


17. 


Donor  not  in   possession — 


Donee,  not  placed  in  possession — Gift  of  an  un- 
divided share — Stranger  to  the  gift  disputing 
its  validity — Adverse  possession—  Limitniion — Mis- 
joinder of  parties — Plaintiff^s  discretion  as  to  ad- 
dition of  parties — Practice — Procedure.  The  plaint- 
iff's father  and  uncles  were  members  of  a  joint 
Hindu  family,  but  in  1870  they  separated  and  parti- 
tioned the  family  property,  with  the  exception  of 
certain  land  which  was  kept  joint  and  was  applied 
to  the  maintenance  of  their  mother  during  her  life- 
time. It  remained  in  the  possession  of  the  plaint- 
iff's father,  who  was  the  eldest  of  the  family.  The 
mother  died  in  1877,  but  the  land  still  remained 
joint  and  continued  in  the  possession  of  the  plaint* 
iff's  father.  On  the  15th  November,  1877,  the 
plaintiff's  uncles,  M  and  J,  by  a  registered  deed, 
gave  to  their  nephew,  the  plaintiff,  their  undivided 
shares  in  this  land.  They  were  not,  as  already 
stated,  in  possession  and  they  did  not  deliver  posses- 
sion of  their  shares  to  the  plaintiff  or  to  anyone  on 
his  behalf.    The  plaintiff's  father  (their  co-sharer y- 
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was  in  possession,  and  he  continued  in  possession 
after  the  gift  was  made.     The  plaintiff  was  at  that 
time,  and  until  1892,  a  minor,  and  lived  with  his 
father  as  a  member  of  a  joint  family.     On  the  1st 
January,  1887,  his  father  mortgaged  the  whole  of 
the  land  to  the  second  defendant,  who  at  once  en- 
tered into  possession.     Subsequently  the  land  sub- 
ject to  this  mortgage  was  sold  in  execution  of  a 
decree  against  the  plaintiff's  father,  and  was  pur- 
chased by  one  Kirpashankar  Ranchhor.     In  1892 
the  plaintiff  attained  his  majority,  and  on  the  2nd 
January,  1899,  he  filed  this  suit  against  his  father 
(defendant  1)  and  his  father's  mortgagee  (defendant 
2)  to  recover  the  land  which  had  been  given  to  him 
on  the  15th  November,  1877.     Kirpashankar   was 
not  made  a  party  to  this  suit.     The   lower  Court 
rejected  the  plaintiff's  claim  on  the  ground  that  the 
gift  to  the  plaintiff  by  M  and  J  of  their  undivided 
shares  of  land  not  in  their  possession,  and  of  which 
the  plaintiff  was  not  put  into  possession,  was  invalid. 
They  also  held  that  Kirpashankar  should  have  been 
a  party,  and  that  the  plaintiff's  claim  was  barred  by 
limitation,  inasmuch  as  the  mortgagee,    had  held 
adverse  possession  since  the  1st  January,  1887,   i.e., 
more  than  twelve  years.      On  appeal  to  the  High 
Court :  Held  (reversing  the  decree  of  the  lower  Comt), 
that  (i)  The  gift  to  the  plaintiff  in  1877  was   valid  : 
the  donors,  in  relinquishing  their  claim  to  their 
undivided  shares,  had  done  all  that  was  practically 
necessary,  and  by  the  registered  deed  of   gift  had 
done  all  that  they  could  do,  and  the  possession  of  the 
father  was  practically  the  only  mode  in  which  the 
plaintiff  who  was  then  an  infant,  could  accept    or 
exercise  possession  :  the  donors  never  objected  and 
made  no  attempt  to  revoke  their  gift :  no  division 
was  necessary,  as  the  whole  of  the  land  was  in  the 
possession  of  the  plaintiff's  father,     (ii)  The    fact 
that  the  shares  were  undivided  did  not  render    the 
gift  invalid  :  this  was  not  a  gift  by  members  of  an 
undivided  family  to  an  outsider  as  in  Vrandavandas 
V.  Yamunabai,  12  Bern.  H.    C.    R.    229  :   it    was 
a  gift  by  persons  who  were  not  members  of  an  un- 
divided family  (the  plaintiff's  uncles  having    pre- 
viously separated  from  his  father)  to  the  plaintiff, 
a  member  of  another  co- parcenary  :  no  consent  was 
necessary  to  validate  the  alienation,  nor  was  there 
anyone  who  did  or  could  object,     (iii)  The  plaintiff's 
claim  was  not  barred  by  limitation  :  the  property 
did  not  pass  to  the  mortgagee  until  the  1st  January, 
1887,  and  this  suit,  instituted  on  the  3rd  January, 
1899,  allowance  being  made  for  the  vacation,  was 
therefore  in  time,     (iv)    The  auction-purchaser  was 
not  a  necessary  party  :  the  plaintiff  was    not  bound 
to  sue  every  possible  claimant  to    the    land  :  if  he 
chose  to  leave  the  question  that  might  arise  between 
him  and  the  auction-purchaser  to  future  settlement, 
he  did  it  at  his  own  risk :  ho  was    dominus   litis. 

JoiTAE,A.M     RaBIKRISHNA    V.      RaMKRTSHNA      NaNT)- 

LAL  (1902)         .         .         .    I.  Ii.  B.  27  Bom.  31 

18.  Mitakshara      gift— (7t/«     of 

considerable  portion  of  moveable  or  immoveable    joint 

VOL.   II. 


HINDU  LAW— GIFT— conW. 

3.  POWER  TO  MAKE  AND  ACCEPT  GIFTS 

— condd. 

family  property  invalid — Acquiescence.  An  un- 
divided member  of  a  Hindu  family  governed 
by  the  Mitakshara  Law  has  no  power  to  alienate 
any  considerable  portion  of  the  moveable  or 
immoveable  properties  belonging  to  the  joint  family 
by  way  of  gift  to  the  female  members  of  the  family. 
When  the  portion  so  alienated  in  not  severed  from 
the  family  property,  but  the  income  alone  is  given 
to  the  donees,  the  objecting  co-parcener  is  not 
barred  by  acquiescence  from  questioning  the 
alienation  merely  because  he  did  not  object  to  the 
payment  of  such  income.  Baclioo  Harkishondas 
V.  Minkorebaiy  I.  L.  R.  29  Bom.  51  distinguished. 
Ramaswmy  Ayyar  v.  Vengidusami  Ayyar,  I.  L.  R. 
22  Mad.  113,  distinguished.  Kamakshi  Ammal  v. 
Chakrapany    Chettiar(1907) 

I.  Ii.  B.  30  Mad.  452 


19. 


Gift  to  daughter  by  mother 


— Widow'' s  estate — Power  of  Gift  of  house  to  daughter 
at  her  dwiragaman  or  gowna  ceremony — Ceremony 
connected  with  marriage  but  not  essential  to  it—- 
Def erred  dowry — Extent.  The  dwiragaman  cere- 
mony (called  gowna  in  Behar)  is  treated  in  works 
of  authority  as  a  ceremony  of  importance  closely 
connected  with  marriage,  though  it  cannot  be  sug- 
gested that  a  marriage  ceremony  is  incomplete  with- 
out it.  It  is  competent  to  a  Hindu  widow  governed 
by  the  Mitakshara  law  to  make  a  valid  gift  of  a 
reasonable  portion  of  the  immoveable  property  of 
her  husband  to  her  daughter  on  the  occasion  of  the 
daughter's  dwiragaman  ceremony,  and  such  gift  is 
binding  on  the  reversionary  heirs  of  the  husband. 
Gifts  made  at  the  time  of  the  dwiragaman  ceremony 
may  rightly  be  regarded  as  dowry  deferred  and 
there  is  no  substantial  difference  between  such  gifts 
and  gifts  made  at  the  time  of  the  marriage  before 
the  nuptial  fire  or  when  the  bride  is  conducted 
from  her  father's  house  to  her  husband's.  The 
question  what  portion  it  is  reasonable  to  give  to  a 
daughter  on  the  occasion  of  her  marriage,  has  to  be 
determined  with  reference  to  what  would  have  been 
the  share  of  the  unmarried  daughter  under  the  rules 
laid  down  in  the  Mitakshara,  Chap.  I,  s.  7,  paras.  5 
to  14.     Chtjraman  Sahtj  v.  Gopi  Sahu  (1909) 

13  C.  W.  N.  994 
I.  Ii.  E.  37  Calc.  1 


1.  - 


4.  CONSTRUCTION  OF  GIFTS. 
Mode  of  construction— i>e€rf 


of  gift.  A  deed  of  gift  should  be  interpreted  by  itself 
according  to  the  hole  of  its  context,  to  the  expres- 
sions it  contains,  and  to  the  intention  of  the  party 
making  it.  Any  other  direct  evidence  to  explain 
the  surmised  or  alleged  intention  of  the  donor  is 
inadmissible.  Collector  of  Moorshedabad  v. 
Anund  Nath  Roy.  Kishenmonke  Daber  t». 
Anund  Nath  Roy       .         .        W.  B  P.  B.  112 

2.  Limitation      of    gift  -  Words 

"  angoja  santan.^^     The  words  "  angoja  santan  '* 
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occurring  in  a  deed  of  gift  would  limit  the  gift  to  the 
male  issue  of  the  donee.  Bugola  Moyee  v.  Bhow- 
ANi  Chuen  Paul         .         .         .       5  W.  B.  119 

3.  — Qualifying    words — Intention 

to  give  whole  property.  Where,  from  the  whole 
tenor  of  a  deed  of  gift,  it  appeared  that  the  real  in- 
tention of  the  donor  was  to  pass  all  her  property, 
qualifjring  words  used  in  the  deed  were  held  not  to 
control  its  operation.  Kalee  Doss  Roy  v. 
Khiroda  Soondtjree  Debia     .      16  W.  R.  300 

4. Deed  professing  to  be  a  will 

— Deed  of  absolute  gift.  A  deed  professing  to  be  a 
will,  but  making  a  gift  of  property  during  the  testa- 
tor's lifetime,  held  to  be  a  deed  of  absolute  gift. 
HuRRO  Soondtjree  Dossee  r.  Chtjnder  Mohinee 
Dossee     .  .  .     3  W.  B.  200 


5. 


-  Gift  to  w^oman  w^ithout  ex- 
Power  of  donee  to  alienate.     In  the 


press  w^ords- 

case  of  gifts,  as  in  the  case  of  wiUs,  the  well-estab- 
lished rule  must  be  followed  that,  in  the  absence  of 
express  words  showing  such  an  intention,  a  gift  to  a 
woman  does  not  confer  an  absolute  estate  of  in- 
heritance which  she  is  enable  to  alienate.  Annaji 
Dattateaya  t\  Chandrabai 

I.  li.  K.  17  Bom.  503 


See  Anandibai  v. 


e. 


Rajaram  Chintaman  Pethe 
W.  B.  22  Bom.  984= 


Gifts  to  daughter     as  stri- 

dhanam.  A  Hindu  executed  in  favour  of  his 
daughter  an  instrument  in  the  following  terms  :  "  I 
have  here  by  given  to  you  to  be  enjoyed  as  stridha- 
nam  after  my  death  2,320  fenams  out  of  6,000 
fanams  which  remain  as  kauom  on  the  land 
T  . . . .  The  proportionate  rent  on  2,320  fanams  is 
365  paras.  This  quantity  of  paddy  ....  shall  be 
enjoyed  by  you  and  your  sons  and  grandsons 
hereditarily  by  receiving  the  same  from  my  sons." 
After  certain  clauses  restricting  the  mode  of 
enjoyment  and  the  power  of  alienation,  the  in- 
strument proceeded,  "In  the  event  of  the  said 
kanom  being  paid,  that  money  shall  be  received 
by  my  sons,  and  shall  be  invested  on  some  other 
property  which  may  be  approved  of  by  you  and 
your  sons  and  by  my  sons,  and  from  that  pro- 
perty you  may  receive  income  yearly  and  enjoy  the 
same."  In  a  suit  by  a  grandson  of  the  donee  to 
recover  his  share  of  the  income  :  Held,  that  the  in- 
strument was  not  invalid  under  Hindu  law,  and  that 
the  plaintiff  was  entitled  to  a  decree.  Krishna 
Ayyan  t'.  Vythianatha  Ayyan 

I.  L.  B.  18  Mad.  252 

7.  — ■ Construction  of  will  mak- 
ing gift — Absolute  gift.  Where  it  was  plain,  as 
far  as  the  words  of  a  will  went,  that  the  testator  (a 
Hindu)  intended  to  make  an  absolute  gift  of  his  pro- 
perty in  favour  of  his  widow  and  daughter,  saying 
that  after  his  death  they  should  be  proprietors,  and 
his  entire  estate  should  devolve  upon  them,  the 
•Court  held  itself  bound,  with  reference  to  the  ruKngs 
of  the    Privy  Council,    to  regard  the  gift  as  an  ab- 
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solute  gift,  unless  it  could  be  shown  (and  this  was 
not  done)  that  by  the  Hindu  law  a  gift  to  a  female 
meant  a  limited  gift,  or  carried  with  it  the  effect  of 
creating  an  estate  exactly  similar  to  the  ' '  widow's 
estate"  under  the  law  of  inheritance.  Kollany 
KoER  r.  LucHMEE  Pershad      .        24  W.  B.  395 

8. — Nature    of  gift  to  widow— 

Construction  of  will.  Held,  on  the  construction  of  a 
will,  that  the  testator  did  not  give  his  widow  a  full 
proprietary  right  which  she  could  transmit  to  her 
daughter,  so  as  to  entitle  the  latter' s  husband  to 
succeed  to  the  estate  on  her  dying  childless.  Per- 
TAB  SiHGH  V.  Khoosiai.  Singh        .      2  Agra  90 

9.  -_ Absolute  gift.     A,  a    Hindu, 

executed  a  dan-patro  (deed  of  gift)  of  a  talukh  in 
favour  of  his  youngest  wife,  iJ,  wherein  he  stated  : 
' '  You  are  my  youngest  wife,  and  your  two  sons 
are  minors ;  therefore,  for  your  charitable  ex- 
pense (dan  o  khairath)  and  for  the  maintenance  of 
your  minor  sons,  I  make  a  gift  of  the  above  talukh  to 
you.  You,  from  this  day  becoming  possessor 
thereof,  after  deduction  of  the  Government  revenue, 
with  the  balance  of  the  profits,  will  perform  acts  of 
charity  (dan  o  khairath)  and  maintain  the  sons.  For 
this  purpose  I  execute  this  dan-patro."  A  died 
leaving  C  a  son  by  his  first  wife,  two  minor  sons 
by  B,  and  B  his  widow.  The  minor  sons  of  B 
died  unmarried  and  without  issue.  B  made  a  gift  of 
the  property  to  D,  her  daughter's  son.  In  a  suit 
by  C  against  B  and  D  for  a  declaraton  of  his  rever- 
sionary right  to  the  property  after  death  of  B  : — 
Held,  that  the  gift  to  B  under  the  dan-patro  was 
absolute.     Pabitr.a  Dasi  v.  Damudar  Janv 

7  B.  li.  B.  697  :  24  W.  B,  397  note 

10.  Z Alienation,   suit 

to  set  anide.  A,  a  Hindu  living  under  the  Mitak- 
shara  law,  executed  a  petition  to  the  Collector,  stat- 
ing that  he  was  in  possession  of  all  his  ancestral 
property  ;  that  his  only  son  was  dead  ;  tliat  he  had 
no  \i-ife  ;  that  his  son  had  left  a  widow,  B,  and  two 
daughters,  and  no  other  children  or  heirs  ;  the  peti- 
tioner went  on  to  state,  "  I  declare  her  (B)  my  heir  ; 
and  as,  with  the  exception  of  the  said  B,  I  have  no 
other  heir  or  malik,  nor  can  there  be  any,  of  which 
circumstances,  I  have  already  preferred  information 
in  my  petition  of  16th  April  1830,  and  life  is  un- 
certain, I  consequently  request  that  the  name  of  B, 
the  widow  of  mj'  late  son,  be  registered  in  the  Col- 
lectorate  mutation  book  as  proprietor  and 
malguzar  in  the  place  of  my  name  with  regard  to 
the  property,"  etc.  "  Further,  as  of  5  there  are 
two  daughters,  who  after  marriage,  by  the  blessings 
of  Providence,  may  be  blessed  with  children,  they 
and  their  children,  therefore,  are  and  will  be  heirs 
and  maliks.  But  as  long  as  I  live,  I  shall  keep  the 
management  of  my  own  affairs  in  my  own  hands, 
and  look  after  all  the  transactions  of  dihat,  etc., 
myself,  as  heretdfore."  B  sold  and  conveyed 
parcels  of  the  property.  In  a  suit  by  her 
daughter's  son  against  the  purchasers  for  a 
declaration  of  his  reversionary  right  to  the 
property  sold  -.—Held,  that,  under  the  terms  of  the 
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petition,  there  was  an  absolute  gift  to  B,  and  that, 
as  the  gift  was  not  fettered  by  any  restrictions, 
the  alienation  by  B  was  good  and  valid.  Chattar 
Lal  Singh  v.  Shewukram 

5  B.  Ii.  R.  123 :  13  W.  R.  285 

A  contrary  construction  was  put  on  this  docu- 
ment in  the  case  of  Mahomed  SJiamwol  Hoda  v. 
JSheioakram  {7  B.  L.  B.  700  note  :  14  W.  B.  315), 
which  was  a  suit  by  a  grandson  of  the  testator 
against  a  purchaser  from  the  widow  to  set  aside 
the  alienation  ;  and  the  Court  held  that  the  widow 
only  took  an  estate  for  life,  and  after  her  the 
daughters  took  absolutely  as  joint  owners.  Couch, 
€.J.,  and  Mitter,  J.  (Bayley,  J.,  dissenting). 
And  this  decision  was  affirmed  by  the  Privy 
■Council.  Mahomed  Shamsool  Hoda  v. 
Shewukram  .  14  B.  L.  E.  226  :  L.  R.  2  I.  A.  7 

22  W.  R.  409 


11. 


G-ift  to  wife— .4,  a  Hindu,  exe- 


cuted a  deed  of  gift  of  certain  villages  in  favour 
of  his  wife  in  the  following  terms  :  ' '  The  under- 
mentioned villages  have  been  granted  as  a  gift 
to  the  Maharani  for  her  necessary  deohri  expen- 
ses." The  wife  died  a  childless  widow.  Held,  that 
the  gift  from  her  husband  was  for  life  only,  and  that 
the  villages  in  question  were  not  liable,  in  the  hands 
of  her  husband's  heirs  to  her  debts.  Held,  also,  that 
the  husband's  heir  was  entitled  to  her  moveable 
property  as  her  heir,  and  that  such  property  was  in 
his  hands  chargeable  with  her  debts.  Sheotuhul 
Ram  v.  Ram  Narain  Singh      .       5  C.  Ii.  R.  291 

12.  Gift  to  widow — Duration  of  a 

grant  held  hy  a  Hindu  widow  made  to  her  hy  her  hus- 
band in  his  lifetime.     On  the  distribution  of  com- 
pensation under  the  Land  Acquisition  Act,  1870,  the 
title  of  a  widow  to  a  village  she  alleging  it  to  be  her 
property  by  absolute  right,  as  a  jaghir  granted  to 
her  by  her  husband  came  into  contest.     Her  late 
husband's  adopted  son,  being  now  possessed  of  the 
zamindari  within  which  the  village  was  disputed  her 
right  alleging  that  the  grant  had  been  only  for  her 
maintenance  and  claiming  the  whole  compensation. 
The  terms  of  the  grant,  if  any  had  been  expressed, 
were  unknown.     No  written  grant  was  produced. 
The  judicial  committee  pointed  out  that  an  inquiry 
directed  by  the  Appellate  Court  below  as  to  whe- 
ther a  local  custom  existed  for  zamindars  to  grant  to 
their  wives  for  life  only  and  if    such  custom  was 
valid,  was  inappropriate  inasmuch  as  no  custom  at 
all  in  its  legal  sense  of  something  exceptional  to  the 
general  law,  was  in  question.      The  power  of   the 
husband  as  zamindar  to   have  made  such  a  grant 
for  life  or  for  more  was  not  in  dispute.     All  that 
was  known  was  that  the  widow  had  received  rents 
for  about  twenty-six  years.     There  was    no  suffi> 
«ient  evidence  for  holding  that  the   village  had 
been   alienated  in   perpetuity.     The  judgment  of 
the    District  Judge,  dividing     the    compensation 
equally   between   the     parties,    was    maintained, 
the  widow  being  treated  as  holding  for  life.     Braja 
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KisoRA  Devu  Garu  v.  Kundana  Devi  Patta 
Mahadevi  Garu   .         .     I,  L.  R.  22  Mad.  431 

Ii.  R.  26  I.  A.  66 
3  C.  W.  TS.  378 

13. Gift   to    daughter's    sons, 

grandsons,  etc. — Claim  of  daughter's  davghier — 
Construction  of  deed  of  gift.  A  Hindu  directed  his 
wife  to  settle  certain  property  after  his  decease  upon 
theur  daughter.  She  did  so  by  deed  of  gift  (hibba 
nama),  giving  it  to  their  daughter,  "  to  be  enjoyed 
by  her,  her  sons,  and  grandsons,  etc.,  one  after 
another ;  the  other  heirs  not  to  have  any  concern 
with  it. ' '  Held,  that  the  plaintiff  as  the  daughter's 
daughter  had  no  right  to  share  therein  with  her 
brothers,   the  daughter's  sons.     Srinath  Gango- 

PADHYA  V.    SaRBAMANGALA  DeBI 

2  B.  L.  R.  A.  C.  144  :  10  W.  R.  488 

14.  - Gift  of  land  to  a  daughter 

— Presumption  as  to  interest  taken  hy  donee.  In  a 
suit  to  recover  possession  of  certain  land,  the  plaint- 
iff claimed  title  under  a  gift  made  to  his  mother, 
deceased,  by  her  father,  whose  sons  and  gi'andsons, 
the  defendants,  had  entered  into  possession  on  the 
death  of  the  donee  which  took  place  less  than  three 
years  before  suit.  The  deed  of  gift  was  not  pro- 
duced, and  it  did  not  appear  that  the  donee  who 
had  been  placed  in  possession  of  the  land  and  had 
retained  it  for  thirty-seven  years,  was  a  widow  at 
the  time  of  the  gift.  Held,  that  the  plaintiffs  were 
entitled  to  a  decree,  there  being  no  ground  to 
presume  that  a  life  interest  merely  was  intended 
to  pass  under  the  gift-     Ramasami  v.  Papayya 

I.  I..R.  16Mad.46e 


15. 


Gift  to  daughter  with  re- 


mainder to  grandsons — Bight  to  mesne  pro- 
fits uncollected  in  lifetime  of  daughter — Mesne  pro- 
fits. A  Hindu  by  a  deed  dated  in  1840  gave  his 
daughter,  a  childless  widow,  an  estate  for  life  in 
certain  property,  with  remainder  on  her  death  to 
his  brother's  grandsons.  The  daughter  was  put  in 
possession,  was  dispossessed  in  1858,  and  died  in 
1862.  Under  the  terms  of  the  deed,  the  property 
then  went  to  the  survivor  of  the  two  grandsons, 
who  in  1864  sold  his  rights  and  interests  in  the  pro- 
perty. In  1865  the  purchaser  brought  a  suit  and 
recover  possession  from  the  defendants.  His 
representatives  now  sued  for  mesne  profits  of  the 
property  from  1860  to  1865.  Held,  that  the  plaint- 
iffs were  not  entitled  mesne  profits  which  had 
accrued  due,  but  were  uncollected  in  the  lifetime 
of  her  daughter ;  that  such  mesne  profits  would 
go  to  her  heirs,  who  would  alone  be  entitled  to 
them.     Guru  Prasad  Roy  v.   Napar    Das  Roy 

3  B.  L.  R.  A.  C.  121 

16. Gift  on  contingency— Lapse 

of  gift.  By  an  ikrar  executed  by  ^,  a  Hindu  widow, 
in  favour  of  B,  a  son  of  another  wife  of  her  deceased 
husband,  after  reciting  that  her  husband  had  given 
her  a  taluk  as  stridhan,  but  that  he  had  not  em- 
powered her  to  adopt  a  son,  it  ^^'as  thus  directed  : 

7  Q  2 
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' '  You  are  the  son  of  my  co-wife ;  you  are  still 
living  ;  the  funeral  cake  vnXi.  be  preserved  to  us  by 
you ;  and  on  ray  death  the  talukh  is  your  rightful 
property.  After  my  death,  out  of  the  whole  profits 
for  my  two  daughters,  separating  by  demarcation 
raiyats  with  jummas  to  the  extent  of  R,200,  what- 
ever shall  remain  you  shall  gain."  ^eZc?,  that  the 
vesting  of  the  gift  was  contingent  upon  B  siu-viving 
A  ;  and  that  upon  the  death  of  B  during  the  life- 
time of  Af  the  gift  lapsed.  Kishto  Soondee  y  Debea 
V.  KisHTOMOTEE      .     Marsli.  367 :  2  Hay  405 

17.  — : ^     Gift    in  ikrarnamah— *Swc- 

cession  as  heiress — Survivorship.  An  ikrarnamah, 
to  which  I  K  and  T  K  were  parties,  contained  the 
following  stipulation  :  ' '  After  death  of  me,  /  K,  my 
deceased  son's  widow,  D  K,  will  be  the  heiress  ;  and 
after  the  death  of  me,  T  K,  my  estate  shall  devolve 
on  Mussamuts  B  K  and  D  K  in  equal  moieties  ; 
should  both  B  K  and  D  K  die,  then  their  share  shall 
be  enjoyed  and  appropriated  by  the  siu-viving  ladies, 
but  none  of  them  shall  ever  be  able  to  make  gift  or 
alienation  to  anybody.  After  the  demise  of  us,  five 
ladies,  Mussamut  N,  daughter  of  my  deceased  son, 
P  B  and  N  K,  daughter  of  /  K,  shall  be  heiresses  and 
proprietors  in  equal  shares."  Held.,  that,  according 
to  the  true  construction  of  the  ikrarnamah,  N  K 
was  not  entitled  to  succeed  as  heiress  until  after  the 
death  of  all  the  ladies,  and  therefore  that  her  son 
could  not,  after  her  death,  claim  through  her  while 
B  K  was  alive.  Joypbokash  Bhugout  r.  Bhug- 
wa:n  Dass  ....       Marsh.  688 
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18. 


Gift  of    land  as  **  kasi  or 


badi  *' — Bevereion  of  gift  to  grantor — Canarese 
Mapilla  marriage.  Upon  the  marriage  of  his 
daughter,  a  Canarese  Mapilla  executed  to  the  hus- 
band a  deed  of  gift  of  certain  land  to  be  enjoyed,  but 
not  alienated,  bj)"  the  Anfe  and  her  issue  from  genera- 
tion to  generation.  It  was  recited  in  the  deed  that 
the  gift  was  mode  as  "  kasi  or  badi."  The  former 
term  implies  that  the  property  reverts  to  the  grantor 
on  the  dissolution  of  the  marriage  ;  the  latter  means 
a  gift  to  a  bride  by  her  relations.  The  >nfe  died  in 
1877,  leaving  a  daughter,  who  also  died  before  suit. 
The  grantor  sued  the  husband  to  recover  the  land 
on  the  ground  that  it  reverted  to  him  on  the  death 
of  his  daughter  in  1877.  Held,  that,  upon  the  true 
construction  of  the  deed  of  gift,  the  grantor  could 
not  recover.  Ismail  Beari  v.  Abdul  Kader 
Beari  .  I.  L.  K.  e  Mad.  319 

19.  Gift    charging    profits   of 

eBt&tB—Corrody—Settle7nent.  In  1845  a  Hindu 
executed  a  document  called  a  sanad  attested  by  wit- 
nesses, whereby  he  agreed  to  paj-  to  his  sister,  and 
after  her  death  to  her  daughter,  RIO  per  annum, 
from  the  produce  of  an  estate  inherited  by  him  from 
his  maternal  grandmother.  Held^  that  a  corroiy 
or  charge  on  the  profits  of  the  estate  was  created 
which  bound  the  estate  in  the  hands  of  the  widow  of 
the  grantor.  Chatti  Chalamakna  v.  Pandranoi 
SuBBAMM\        .         .         .     I.  L.  B.  7  Mad.  23 


20. 


Gift  conditional  on  liability^ 


for  maintenance — Liability  of  son  for  viainieji- 
ance  of  family.  Where  a  father  executed  a  deed  of 
gift  in  favour  of  his  son  with  the  condition  that  the 
son  should  take  the  property  subject  to  the  same 
liability  in  respect  of  the  maintenance  of  the  family 
as  it  was  subject  to  in  the  hands  of  the  father : — 
Held,  that  this  was  not  an  obligation  entered  into  by 
father  or  son  as  a  matter  of  contract,  but  a  reserva- 
tion in  the  father's  gift  which  did  not  give  the  son  a 
greater  right  to  be  maintained  at  the  expense  of  the 
father,  or  in  the  family-house,  than  he  had  before- 
Htjreehur  Mookerjee  v.  Raj  Kishen  Mooker- 
jee      .  ...  23  W.  B.  238 

2L Gift  to    Brahmans — Bestric- 

tion  against  alienation — Bule  of  perjjetuilies.  Ac- 
cording to  Hindu  law,  a  restriction  against  aliena- 
tion in  a  gift  of  land  to  Brahmans  is  inoperative  as 
being  a  condition  repugnant  to  the  nature  of  the 
grant.  Where  a  grantor  creates  a  secular  estate  with 
a  religious  motive,  the  grant  does  not  stand  on  the 
same  footing  with  a  religious  endowment,  and  is  not 
exempt  from  the  rule  as  to  perpetuities.  Anantha 
TiBTHA  Chariar  V.  Naqamuthu  Ambalagaren 

I.  li.  B.  4  Mad.  200 


22. 


Construction  of  gift  as  to 


quantity  of  estate  given.  The  rule  as  to  the  con- 
struction of  the  language  in  which  a  gift  is  made, 
independently  of  the  "  Transfer  of  Proi^rty  Act," 
Act  IV  of  1882  (which  may,  or  may  not  have  been 
expressed  so  as  to  lay  down,  in  favour  of  absolute 
gifts,  a  rule  more  positive),  is  that  indefinite  words 
of  gift  are  calculated  to  convey  all  the  interest  of  the 
grantor  it  being  also  necessary  to  read  the  whole  of 
an  instrument  in  order  to  gather  the  intention.  A 
gift  being  thus  expres.sed, — "  I  put  a  stop  to  my 
interest  in  those  talukhs,  and  withdraw  my  enjoy- 
ment thereof,  and  I  make  them  over  to  you :" — 
Heldf  that  this  must  be  read  with  what  preceded  it, 
'*  in  order  that  you  may  perform  those  reli- 


VI 


gious  ceremonies,  celebrate  the  festivals  satisfac- 
torily, and  may  provide  for  your  own  support,  by 
having  the  property  under  your  authority  and  con- 
trol ;  and  that  the  words  of  gift  must  be  taken  to 
be  limited  by  the  purpose  of  the  gift ;  the  whole 
taken  together  showing  that  the  donor's  Intention 
was  that  the  donee  should  take  the  property  for  life 
only.  Kalidas  Mullick  v.  Kanhaya  Lal  Pun- 
dit .         .  .  I.  L.  B.  11  Calc.  121 

L.  B.  U  I.  A.  218 

23.  Gift  to  designated  person 

— Construction  of  will — Persona  dcsignata.  O,  a 
childless  Hindu,  by  his  will  directed  as  follows  : 
'*  And  as  I  am  desirous  of  adopting  a  son,  I  declare 
that  I  have  adopted  Ky  third  son  of  my  eldest  bro- 
ther. My  wives  shall  perform  the  ceremonies  ac- 
cording to  the  shastras,  and  bring  him  up,  and  until 
that  adopted  son  comes  of  age,  those  executors  shall 
look  after  and  superintend  all  the  property,  move- 
able and  immoveable,  in  my  own  name  or 
benami     left    by    me,     also    that    adopted   son  : 


I 
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when  he  comes  to  maturity,  the  executors 
shall  make  over  everything  to  him  to  his 
satisfaction     .       -  .  .     God  forbid,  but  should 

this  adopted  son  die,  and  my  younger  brother  N 
have  more  than  one  son,  then  my  wives  shall  adopt 
a  son  of  his.  If  at  that  time  N  has  not  a  son  eli- 
gible for  adoption,  they  shall  adopt  another  son  of 
S,  and  the  wives  and  executors  shall  perform  all  the 
aforementioned  acts."  In  a  suit  by  one  of  O's 
widows  as  heir  of  her  husband  to  set  aside  his  will 
and  recover  half  his  property,  it  appeared  that  the 
abovementioned  ceremonies  had  been  performed  by 
one  widow  only.  Held,  that  according  to  the  true 
•construction  of  the  will  (which  was  established  by 
the  evidence)  there  was  a  gift  of  his  property  by  the 
testator  to  a  designated  person  independently  of  the 
performance  of  the  ceremonies.  Nidhoomoni 
Debya.  V,  Saroda  Pershad  Mookerjee 

L.  R.  3  I.  A.  253  :  26  W.  R.  91 


24.  - 

Invalid 
signata. 


Gift  to  "adopted    son  "— 
Motive   from   gift — Persona   de- 
the  true  constj'uotion  of  an 


adoptiofi 
Held,  upon 

angikarpatro  whereby  an  estate  was  given  to  the 
donee  in  virtue  of  his  being  "  adopted  son  "of  the 
•donor,  that  the  gift  did  not  take  eifect,  inasmuch  as 
the  adoption  was  invalid.  The  distinction  between 
what  is  description  only,  and  what  is  the  reason  or 
motive  for  a  gift  or  bequest,  may  often  be  fine  ;  but 
it  must  be  drawn  from  a  consideration  of  the  langu- 
age and  the  surrounding  circumstances.  Nidhoo- 
moni Debya  v.  Saroda  Pershad  Mookerjee,  L.  R.  3 
I.  A.  253,  distinguished.  Finandradeb  Raikat  v. 
Rajeswar  Das 

I.  L.  R.  11  Calc.  463  :  L.  R.  12  I.  A.  72 

See  Venkata  Saya  Mahipati  Rama  Krishan 
Rao  v.  Court  op  Wards. 

I.  L.  R.  22  Mad.  383 
L.  R.  26  I.  A.  83 

where  this  case  is  distinffuished. 


25. 


Transfer  of  shares  in  joint 


family  estate  by  the  head  of  the  family  and 
his  sons  to  minor  grandson — Partial  failure 
of  gift,  effect  of.  In  a  joint  family,  under  the  Mitak- 
shara,  consisting  of  a  grandfather,  his  son,  and  that 
son's  son,  in  pursuance  of  a  family  arrangement, 
the  first,  with  the  consent  of  the  second,  made  by 
deed  a  gift  of  the  whole  of  the  ancestral  estate  to  the 
third,  including  with  him  possible  brothers  that 
might  be  born  thereafter.  The  father,  in  heu  of  his 
share  in  the  ancestral  estate,  received  money  for  the 
payment  of  debts  incurred  by  him.  Possession 
'Was  given  to  the  minor  through  his  mother,  appoint- 
ed by  the  deed  of  gift  to  be  his  guardian.  The 
Boinor  then  died,  and  the  mother  retained  posses- 
■sion.  The  family  estate,  on  the  death  of  the  grand- 
father, was  attached  by  one  of  the  father's  creditors 
who  held  a  decree  against  him  ;  and  in  a  suit  to 
avoid  the  deed  of  gift  it  was  held  that  the  transfer 
to  the  minor,  having  been  made  in  good  faith  and 
for  good  consideration,  was  vaUd  ;  and  that,  though 
•the  gift  to  possible  brothers  could  not  take  effect, 
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the  gift  by  the  head  of  the  family  with  the  consent 
of  the  son  to  the  next  generation,  of  which  the  only 
existing  member,  viz.,  the  minor  grandson,  was  put 
into  possession,  was  valid.  It  was  not  a  partition, 
for  (according  to  the  Mitakshara,  Ch.  I,  s.  5,  v.  31) 
there  could  be  no  partition  directly  between  grand- 
father and  grandson  while  the  father  was  aUve. 
But  it  was  a  family  arrangement  partaking  so  far 
of  the  nature  of  a  partition  that  the  father  received 
a  portion  and  was  thenceforth  totally  excluded  ;  and 
quoad  ultra,  the  grandfather  surrendered  his  in- 
terest to  the  grandson.  Rai  Bishenchand  v. 
Asmaida  Koer 

I.  L.  R.  6  All.  560  :  L.  R.  U  I.  A.  164 


26. 


Gift  to  a  cla,BB—Constrtiction 


of  family  settlement — Rule  for  gift  to  unborn  grand- 
sons— Partial  failure  of  gift,  effect  of.  Where  the 
intention  of  a  donor  is  to  give  a  gift  to  two  named 
persons  capable  of  taking  that  gift,  although  it  is 
also  his  intention  that  other  persons  unborn  at  the 
date  of  the  gift  should  afterwards  come  in  and  share 
therein,  the  part  of  the  gift  which  is  capable  of 
taking  effect  should  be  given  effect  to,  notwith- 
standing that  the  intention  of  the  donor  cannot  be 
carried  out  in  its  entirety.  Principle  in  Rai  Bishen 
Chand  v.  Asmaida  Koer,  L.  R.  11 1.  A.  164  :  I.  L.  R. 
6  All.  560,  followed.  Semble  :  As  a  general  rule, 
where  there  is  a  gift  to  a  class,  some  of  whom  are,  or 
may  be,  incapacitated  from  taking,  because  not 
born  at  the  date  of  the  gift  or  the  death  of  the  testa- 
tor, as  the  case  may  be,  and  where  there  is  no  other 
objection  to  the  gift,  it  should  enure  for  the  benefit 
of  those  members  of  the  class  who  are  capable  of 
taking.  Soudaminey  Dassee  v.  Jogesh  Chandra 
Dutt,  1.  L.  R.  2  Calc.  262,  and  Kherodemoney 
Dassee  v.  Doorgamoney  Dassee,  I.  L.  R.  4  Calc.  455, 
questioned.     Ram  Lal  Sett  v.  Kanai  Lal  Sett 

I.  L.  R.  12  Calc.  663 


27. 


Vested     and     contingent 


interest.  A  will  made  by  a  Hindu  contained 
the  following  clause  : — *'  I  bequeath  to  my  elder 
daughter  R 25,000,  subject  to  the  condition  that  she 
shall  invest  the  same  in  lands. . .  .shall  enjoy  the 
produce. . .  .and  shall  transmit  the  corpus  intact  to 
her  male  descendants. ' '  Within  a  month  after  the 
testator's  death  his  eldest  daughter  was  delivered  of 
a  son,  who  died  in  a  few  months.  She  died  subse- 
quently, leaving  the  plaintiff,  her  husband,  but  no 
male  issue,  her  surviving.  The  plaintiff  sued  as  heir 
of  his  son  to  recover  the  amount  of  the  above  be- 
quest. Held,  that,  as  the  daughter's  son  never  ac- 
quired a  vested  interest  in  the  bequest,  the  plaint- 
iff's suit  must  be  dismissed.  Srinivasa  v.  Danda- 
YUDAPAMi  .         .         I.  L.  R.  12  Mad.  411 

28. Conveyance    by   a  Hindu 

without  male  issue — Adoption  pendente  lite — 
Adoption  from  improper  motive — Will.  A  conve3'ance 
by  a  Hindu,  without  male  issue  at  the  date  there- 
of, will  bind  his  subsequently  born  or  adopted  male 
issue.  Such  issue  at  birth  takes  a  vested  interest 
in  such  property  only  as  is  that  of  their  father  at 
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that  time.  C,  a  Hindu  Brahmin  without  male  issue, 
executed,  on  the  10th  September  1856,  a  bakshish- 
patra  (a  deed  of  gift)  to  M  containing  words  to  the 
following  effect :  '*  I  have  given  to  you  as  gift  and 
charity  my  property  at  — ,  together  with  my  move- 
able property.  [Here  follow  the  particulars  of  the 
property.]  The  garden  and  house,  etc.,  etc.,  I  have 
given  to  you  as  gift  this  day  of  my  own  accord,  and  I 
have  made  the  same  over  to  you.  You  shall  pay  the 
Government  assessment  and  village  expenses,  and 
you  and  your  grandsons  should  enjoy  the  same  pro- 
perty generation  after  generation  and  live  in  peace 
there.  As  long  as  I  hve,  I  will  take  the  profits  and 
you  should  maintain  me  as  if  I  were  one  of  the  mem- 
bers of  your    family I    have    no 

ownership   whatever  in  the  property ;  the  owner- 
ship belongs  to  you  from  this  day.     This  daj'^  I  owe 
no  money  to  any  body.     Whatever  property  there 
may  be  after  my  death,  other  than  that  described 
above,  is  all  given  to  you.     No  person  has  any 
claim  thereto  ;  the  entire  ownership  belongs  to  you. 
I  have  given  in  writing  this  deed  in  sound  mind  and 
of  my  own  accord."     The  document  was  registered 
on  the  4th  October,  1856.     M  was  put  in  posses- 
sion of  the  property  and  managed  it  for  some  time. 
He  paid  the  Government  assessment  and   held   re- 
ceipts for  the  same.     On  the  6th  January,  1858,  C 
addressed  a  letter  to  the  Assistant  Magistrate  of  the 
place,  purporting  to  revoke  the  bakshishpatra,  and 
he  {C)  was  restored  to  possession  by  that  officer. 
In  1859,  M  brought  a  suit  (No.  446  of  1859)  against 
C  for  the  property.     Before  any  decree  was  passed 
in  it,  0,  on  the  6th  June,  1859,  adopted  the  plaintiff, 
who  was  then  eight  years  of  age.     The  plaintiff 
was  not  made  a  party  to  that  suit.     On  the  2nd 
April,  1860,  the  Munsif  made  a  decree  in  favour  of 
Mf  holding  that  C  had  executed  the  bakshishpatra 
and  given  possession  of  the  property  to  M  under  it. 
He  directed  the  property  to  be  restored  to  the  pos- 
session of  M,  to  be  held  according  to  the  terms  of 
the  bakshishpatra.     C  appealed,  but  subsequently 
withdrew  hie  appeal,  admitting  the  execution  of  the 
bakshishpatra  and  agreeing  to  give  over  the  pro- 
perty to  M  according  to  the  terms  of  the  Munsif 's 
decree.     M  accordingly  obtained  possession  of  the 
property.     On  the  16th  March,  1874,  the  plaintiff 
brought  the  present  suit  against  the  grandson  of  M 
{M  then  being  dead)   for  a  moiety  of  the  property 
on  the  groimd  that  C,  his  adoptive  father,  could  not 
alienate  more  than  one-half  of  the  property.     Both 
the  lower  Courts  allowed  the  plaintiff's  claim,  the 
Court  of  first  instance  being  of  opinion  that  the 
document  was  a  gift,  and  did  not  bind  the  plaintiff, 
and  the  Appellate  Court  holding  that  it  was  not  a 
gift,  but  a  will,  and  that  it  had  been  revoked  by  the 
testator  before  his  death.     On  appeal  to  the  High 
Court : — Hddf  that  the  document  was  a  conveyance 
and  not  a  will,  and  that  it  vested  the  property  in  M^ 
the  donee,  subject  to  a  trust  regarding  any  surplus 
that  remained  of  the  income  after  payment  of  the 
Government  assessment  and   village  expenses  in 
favour  of  C  as  long  as  he  lived,  and  that  the  donor 
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could  not  revoke  it,  inasmuch  as  the  document  con' 
tained  no  power  of  revocation.  Held,  also,  that,  in- 
asmuch as  the  plaintiff  had  been  adopted  before  the 
hearing  and  decree  in  suit  No.  446  of  1859  and 
might  have  been  made  a  party  to  it,  but  was  not,  he 
could  not  be  bound  by  proce^ings  in  that  suit,  and 
that  he  was  therefore  at  liberty  to  re-open  the  ques- 
tion whether  the  bakshishpatra  was  intended  by  C, 
when  executing  it,  to  operate  as  a  deed  or  as  a  will. 
An  adoption  pendente  lite  is  not  to  be  regarded  in 
the  same  Ught  as  an  aUenation  pendente  lite.  If  a 
legitimate  son  has  been  born  to  C  during  the  suit, 
such  son,  to  be  bound  by  a  pending  suit  affecting  his 
father's  ancestral  property,  must  have  been  made 
a  party,  and  a  son  adopted  during  the  suit  is  in  the 
same  position.  The  one  at  his  birth  and  the  other 
at  his  adoption  would  take  a  vested  interest  in  his 
father's  property  according  to  the  Hindu  law  in  the 
Presidency  of  Bombay.  The  circumstances  that  C 
might  have  adopted  the  plaintiff  for  the  purpose  of 
endeavouring  to  defeat  the  bakshishpatra  did  not 
alter  the  case.-  As  a  sonless  Hindu,  he  had  a  right 
to  adopt  a  son,  and  he  was  not  under  any  obligation 
to  M  not  to  adopt ;  and,  even  if  he  had  so  contract- 
ed, gucerc,  whether  such  a  contract  would  affect 
the  validity  of  the  adoption.  Rambhat  v.  Laksh- 
MAN  Chintaman        .         .  I.  L.  R.  5  Bom.  630 


29. 


.  Contingent  gift  to  a  class — 
settlement — Successive   interests — 


Construction  of 
Member  of  the  class  in  existence  on  failure  of  prior 
interest — Bule  in  the  Tagore  Case.  A  karar,  execut- 
ed to  the  father  of  6',  a  minor  grandson  of  the  exe- 
cutant, after  reciting  that  the  executant  had  ap- 
pointed ^  to  -perpetuate  his  family  and  liad  handed 
over  certain  property  to  the  father,  provided  that 
the  property  should  be  delivered  to  -S  on  his  attain- 
ing majority  and  proceeded  as  follows  :  * '  If  the  said 
S  shall  have  descendants,  neither  your  male  de- 
scendants nor  any  one  else  shall  have  any  interest  in 
any  of  the  property  hereinmentioned.  If  the  said 
8  happen  to  be  without  descendants,  the  male  off- 
spring of  my  daughter  K,  your  wife,  shall  enjoy  the 
property  equally,  but  no  others  shall  have  any 
interest  therein  ;  such  is  the  swatantra  karar  exe- 
cuted with  m J  free  will  and  pleasure. ' '  8  attained 
his  majority,  but  died  Avithout  issue.  His  elder 
brother  sued  for  possession  of  the  property  under 
the  above  clause.  Held,  that,  since  the  plaintiff  was 
a  i)erson  capable  of  taking,  subject  to  the  Ufe-in- 
terest,  at  the  time  when  the  gift  was  made,  he  was 
entitled  to  succeed.  Semble  :  If  the  gift  to  the 
plaintiff  had  failed,  the  property  would  have  revert- 
ed to  the  heirs  of  the  settlor  on  5's  death  without) 
issue.  Ram  Lall  8etl  v.  Kanai  LcUl  Sett,  I.  L.  R.  V2 
Cole.  663,  followed.  Manjamma  v.  Padmana- 
BHAYYA  I.  L.  R.  12  Mad.  39a 


30. 


Hindu  widow's  power  of 


alienation — Operation  of  gift  by  her  to  two 
donees,  one  of  w^hom  could  not  take-— 
Inheritance  in  a  village  community  in  Oiidh — Wajib- 
ul-urz  modifying  the  Mitakshara  law.  A  clause  in 
the  wajib-ul-urz  of  a  village  in  Oudh  authorized  any 
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co-parcener  not  having  male  issue,  or  his  widow, 
to  make  a  gift  of  his  share  in  the  village  to  a  daugh- 
ter or  a  daughter's  son  ;  the  intention  apparent 
from  this,  and  from  a  further  provision  as  to  the 
descendants  of  a  sharer's  daughter,  being  to  modify 
the  law  otheiwise  prevailing,  viz.,  the  Mitakshara 
and  authorize  the  introduction  of  a  daughter,  or  her 
son,  and  their  descendants,  male  or  female,  in 
priority  to  brothers  or  nephews  of  the  sharer.  Held, 
that  such  introduction  was  authorized,  and  that 
the  inheritance,  where  the  widow  had  made  a  gift 
of  it  in  favour  of  a  daughter,  was  transmitted  to  the 
daughter's  daughter,  the  gift  being  of  more  than  the 
donor  would  have  taken  as  a  widow.  The  gift  was 
to  the  daughter  and  to  her  husband  jointly.  Held, 
that,  the  gift  being  invalid  as  to  the  husband,  the 
daughter  took  the  whole  estate  given  on  the  general 
principle  of  gifts  to  two  persons  jointly,  where 
they  failed  as  to  one  of  them,  operating  entirely  for 
the  benefit  of  the  other  who  could  take,  declared  in 
Humphrey/  v.  Tayleur  {Ambler,  138),  which,  not 
depending  on  any  peculiarity  of  Enghsh  law,  was 
applicable  here.     Nandi  Singh  v.  Sita  Ram 

I.  Ii.  R.  16  Calc.  677 
L.  R.  16  I.  A.  44 

31.  Gift    to     donees     jointly. 

Where  property  is  given  jointly  to  two  persons 
living  as  members  of  a  joint  Hindu  family,  each 
donee  takes  an  interest  in  the  property  which  passes 
to  his  heirs  at  his  death,  and  not  to  the  other  donee 
by  survivorship.  Bai  Diwali  v.  Patel  Bechardas 
(1902)        .         .         .         I.  Ii.  R.  26  Bom.  445 

32.  , Gift  to  idol— Will,  construc- 
tion of — Idol  not  in  existence  at  the  time  of  the 
testator'' 8  death — Direction  to  executors  to  establish 
thakur — Gift  to  a  class.  The  rule  laid  down  in 
the  case  of  Tagore  v.  Tagore,  9  B.  L.  R.  377 ^ 
that  the  donee  of  a  gift  under  a  will,  by  Hindu  law, 
must  be  a  person  capable  of  taking  at  the  time  when 
the  gift  takes  effect,  applies  in  the  case  of  a  juri- 
dical person,  such  as  an  idol.  An  idol  has 
no  juridical  existence  unless  it  has  been  consecrated 
by  the  appropriate  ceremonies  and  so  has  become 
spirituaUzed.  Before  this  the  deity  of  which  the 
idol  is  the  visible  image  does  not  reside  in  the  idol. 
Doorga  Proshad  Dass  v.  Sheo  Proshad  Pandah, 
7  G.  L.  R.  27S,  followed.  A  gift  to  an  idol  not  in 
existence  at  the  time  the  gift  takes  effect  is  invahd. 
Upendra  Lai  Boral  v.  Hem  Chunder  Boral,  I. 
L.  R.  25  Gale.  405,  followed.  That  which  cannot 
be  done  directly  by  gift  cannot  be  done  by  the  in- 
tervention of  a  trustee.  Krishna  Kamini  Dassee  v. 
Ananda  Krishna  Base,  4  B.  L.  R.  {Old  Gases), 
231 ;  Raiendra  Dutt  v.  Sham  Ghunder  Mitter, 
I.  L.  R.  6  Gale.  JO' ,  referred  to.  A  gift  for  the  daily 
worship  of  the  thakur  is  invalid.  A  dedication  of 
the  residue  of  an  estate  to  the  sheva  of  a  thakur  is 
invalid.  A  direction  in  a  will  to  establish  a  thakur 
at  such  a  place  as  the  executor  should  think  fit  is  a 
vaUd  direction.  A  bequest  in  a  will  "  to  such  of 
my  grandsons  as  shall  be  aUve  at  the  death  of  my 
daughter,  in  equal  shares,  for   and  during  their  re- 
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spective  lives,"  if  more  than  one,  or  **  to  such  grand* 
son  alone  for  life,"  if  there  be  only  one,  is  invalid. 
Where  a  gift  is  made  to  a  class,  some  of  whom  are 
incapable  of  taking,  the  rule  is  that  the  disposition 
fails  as  to  all.  Leake  v.  Robinson,  2  Merivale 
Rep.  363 ;  and  Pearks  v.  Moseley,  L,  R.  5  App, 
Gases  7 14,  referred  to.  The  rule  applies  even 
though  all  the  members  of  a  class  are  bom  before  the 
gift  takes  effect,  if  it  was  antecedently  possible  that 
they  might  have  not  been  so  bom,  and  the  fact  that 
the  gift  might  have  included  objects  too  remote  is 
fatal  to  its  vahdity  in'espective  of  the  event.  In  re 
Dawson,  L.  R.  39  Gh.  D.  ii5,  referred  to. 
A  clause  in  a  \\ill,  restraining  the  beneficiaries  from 
alienating  the  property  given  to  them  under  the 
will,   is   invalid.     Rojomoyee   Dassee   v.   Troy- 

LFKHO  MOHINI  DaSSEE  (1901) 

I.  L.  R.  29  Calc.  260 
S.C.  6  C.  W.  N.  267 

33.  — Gift  to  wife — Powers  of  alien- 
ation of  donee — Gonstruction  of  document.  Ordi- 
narily a  gift  by  deed  or  will  by  a  Hindu  to  his 
wife  does  not  carry  the  absolute  interest  in  the 
absence  of  some  indication  of  an  intention  that  she 
should  have  such  absolute  interest  in  the  property. 
A  conveyance  executed  by  a  Hindu  transferring 
certain  property  to  his  wife,  after  reciting  that  the 
executant  was  in  possession  as  proprietor  of  shares 
in  certain  villages,  declared  that  he  of  his  own  free 
will  transferred  the  share  of  which  he  was  proprietor 
to  his  wife  and  ' '  put  her  in  proprietary  (malikana) 
possession  authorizing  her  to  retain  possession  of  the 
same  as  proprietor  (malik)  together  with  land 
revenue,  miscellaneous  items,  eto."  Then  came 
this  provision  : — "In  case  of  proper  necessity  she 
as  my  representative  is  at  liberty  in  every  respect 
to  transfer  the  property  by  sale  or  mortgage,  either 
in  my  hfetime  or  after  my  death.  No  objection 
taken  by  any  person  shall  be  held  as  fit  to  be  allowed 
in  this  respect.  Held,  that  notwithstanding  the  use 
of  the  word  "  malik,"  the  document  did  not  confer 
an  absolute  power  of  alienation  on  the  donee,  but, 
she  was  not  empowered  to  transfer  the  property 
either  by  sale  or  mortgage,  unless  a  legal  necessity 
arose  for  doing  so.  Lalit  Mohan  Singh  Roy  v.  Ghuk- 
kunLal  Roy,  I.  L.  R.  '^4  Gale.  A  5',  referred  to. 
Jamna  Das  v.  Ramautar  Pande  (1905) 

I.  Ii.  R  27  All.  864 

34. Gift   to    daughter  out    of 

joint  property — Limits  of  propriety — Joint 
family — Hindu  Law.  The  sole  surviving  member 
of  a  joint  Hindu  family,  owning  property  worth 
from  RIO  lacs  to  R15  lacs,  out  of  the  income  of  such 
property,  made  a  gift  of  R20,000  to  his  daughter 
and  only  child.  Held  (reversing  Tyabji,  J.),  the  gift 
was  valid,  and  did  not  exceed  the  Umits  of  propriety. 
Bachoo  v.  Mankorebai  (1904) 

I.  Ii.  R.  29  Bom.  51 


35. 


Will — Unregistered    memoran- 


dum of  an  oral  gift — Subsequent  disposal  by  unll — 
Presumption    of  advancemeni — Indian  Trusts  Act 
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(il  of  1882),  8.  82— Transfer  of  Property  Act  {IV 
of  188:2),  8.  123.  According  to  the  law,  as  it 
prevails  in  Bombay,  a  purchase  by  a  husband  in 
the  name  of  his  wife  does  not  raise  any  presumption 
of  a  gift  to  the  wife,  or  of  an  advancement  for  her 
benefit.  Per  Batty,  J. — In  India,  as  a  general 
rule,  the  criterion  as  to  ownership  of  property  is 
the  source  from  which  the  purchase  money  was  sup- 
plied ;  but  it  is  not  the  sole  criterion,  and  depends 
on  the  presence  or  absence  of  rebutting  cir- 
cumstances. Among  Hindus  the  grounds  against 
assuming  advancement  are  specially  unfavourable 
to  the  claim  of  a  widow  to  an  absolute  estate.  A 
Hindu  widow  brought  a  suit  against  the  executor  of 
her  husband's  will  for  a  declaration  that  she  was  the 
sole  o\^ner  of  a  house,  which  was  purchased  in  her 
name  by  her  husband  and  which  was  subsequently 
otherwise  disposed  of  by  her  husband  in  his  will. 
Held,  that  the  plaintiff  had  not  established  her  title 
to  the  house  and  that  the  disposal  by  will  was  vaUd. 

BaI  MOTIVAHOO   V.    PURSHOTAM  DaYAL  (J905) 

I.  L.  B.  29  Bom.  306 


36. 


Settlement     on     persons 


then  in  existence  at  close  of  a  life  — 
Trusts  Act  {II  of  1882),  s.  6— Transfer  of  Pro/yerty 
Act  {IV  of  188  ),  ss.  14,  15  and  /:  S—Trust  validly 
created  by  registered  instrument  vnthout  delivery 
of  possession — Ss.  14  and  15  of  the  Transfer  of 
Property  Act  do  not  affect  any  rule  of  Hindu  Law. 
Bhya.  registered  deed  of  settlement  settled  property 
in  trust  and  after  making  various  provisions  for  the 
maintenance  of  himself  and  his  wife  and  his  grand- 
daughters V  and  R,  further  provided  that,  on  the 
death  of  the  survivor  of  the  grand -daughters,  the 
trustees  wei-e  to  hold  the  property  in  trust  for  the 
sons  of  the  grand -daughters,  who  attain  18  and  the 
daughters  of  the  grand-daughters,  who  should 
attain  that  age  or  marry.  A  female  child  on  the  oon- 
summation  of  marriage  or  on  attaining  18  was  to  be 
given  R1,000,  and  a  male  child  on  attaining  that  age 
he  was  to  be  given  his  share  of  the  property.  The 
settlor  did  not  give  possession  of  the  properties  to 
his  trustees,  but  remained  in  possession  till  his 
death.  In  a  suit  by  the  reversioners  of  R  to  set  aide 
the  settlement  as  null  and  void,  field,  that  a  trans- 
fer of  property  and  a  valid  declaration  of  trust  were 
effected  by  the  registered  deed  though  unaccom- 
panied by  physical  delivery  of  possession  and  that 
nothing  in  s.  6  of  the  IVusts  Act  was  in  conflict  with 
this  view.  Held,  also,  that  the  settlement  by  way  of 
remainder  in  favour  of  the  sons  of  V  and  R  (such 
sons  being  in  existence  at  the  date  of  the  settlement) 
was  valid  under  the  Hindu  Law.  A  settlement 
by  way  of  remainder  to  take  effect  on  the  hap- 
pening  of  an  event  following  immediately  on  the 
close  of  a  life  in  being  is  gooi.  Sreemuttij  Socrju' 
moTt£y  Dossu  v.  Dendbundoo  MuUick,  9  M.  I.  A.  134, 
followed.  A  bequest  to  a  class,  some  of  whom 
could  not  take,  is  not  void,  but  will  enure  for  the 
benefit  of  such  of  the  class,  who  can  take.  The 
rule  in  Leake  v.  Robinson,  2  Mer.  363,  does  not  ap- 
ply to  the  wills  of  Hindus.     Bhagabati  Barrnanf/a  v. 
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Kali  Charan  Singh,  I.  L.  R.  32  Calc.  992,  referi-ed  to 
and  followed.  Ram  Lai  Set  v.  Kanai  Lai  Set,  I.  L, 
R.  12  Calc.  663,  referred  to  and  followed.  Ss.  14 
and  15  of  the  Transfer  of  Property  Act  do  not  affect 
the  rule  of  Hindu  Law  above  stated  and  do  not  ap- 
ply to  Hindu  wills.  In  determining  the  validity  or 
otherwise  of  dispositions  of  property  under  ss.  14 
and  15  of  the  Transfer  of  Property  Act  regard  must 
be  had  to  possible  events  and  not  to  events  as  they 
have  actually  happened  ;  and  if  it  is  possible  that 
the  vesting  may  be  postponed  beyond  the  Umits 
fixed  by  the  sections,  the  disposition  will  be  bad, 
although,  as  events  actually  happened,  it  was  not 
so  postponed.  Ranganadha  Mudaliar  v.  Baohi- 
BATHi  Ammall  (1906)     .     I.  L.  R.  29  Mad.  412 

37.  Estate      of    inheritance — 

Oift — Construction  of  deed  of  gift — Immot^able 
property — Life- estate — Gift  to  a  married  looman — 
Ayautuka  Stridhan,  descent  of — Petition — False 
statement — Decree — Mesne  profits.  A  deed  of  gift  of 
immoveable  property  made  by  a  Hindu  in  favour  of 
his  sister  after  her  marriage  was  to  the  following 
effect: — "  you  shall  pay  the  annual  Government 

revenue  and  get  your  name  registered and 

enjoy  possession  during  your  hfetime.  On  your 
death  yoiu:  husband,  sons,  grandsons  and  other 
heirs  in  succession  will  continue  to  enjoy  and 
possess.  The  power  to  dispose  of  by  gift  or  sale  will 
successively  vest  in  your  husband,  sons,  grandsons 
and  others."  Held  (affirming  the  decision  of  the 
High  Court),  that  on  its  true  construction  the  deed 
conveyed  an  estate  of  inheritance.  The  words  were 
sufficient  to  show  that  the  heirs  were  to  succeed  as 
such  notwithstanding  that  they  were  not  enumera- 
ted in  the  proj)er  order.  The  proi>erty  being 
*' ayautuka  stridhan,"  and  the  donee  having  no 
son,  it  would  descend  to  her  only  unmarried  daugh- 
ter, the  plaintiff.  Where  the  husband  of  the  donee, 
who  was  the  plaintiff's  natural  guardian,  had  ob- 
tained possession  by  an  untrue  representation  in  his 
petition  for  mutation  of  names  that  his  wife  had 
died  childless,  mesne  profits  were  held  to  have  been 
rightly  decreed  from  the  date  of  his  wife's  death, 
and  not  hmited  to  the  three  years  before  suit. 
Basanta  Kumari  Debi  v.  Kamikshya  Kumari 
Debi  (1905)        .         .  I.  li.  R.  33  Calc.  23 

B.C.  10  C.  W.  N.  1 


38. 


Oift    to  widow,  construc- 


tion of.  A  and  B  brought  a  suit  against  C  for 
division  of  what  A  and  B  alleged  to  be  joint 
family  property  and  C  alleged  to  be  his  divided 
property.  A  died  and  V,  his  widow,  was  brought 
on  the  record  as  his  representative."  V  and  B 
mthdrew  from  the  suit  on  C  giving  them  jointly 
some  lands  under  a  deed,  which  recited  that  C  gave 
the  lands  as  a  matter  of  favour  at  the  request  of  V 
and  J5  to  be  enjoyed  by  V  and  B  in  equal  portions 
with  the  right  of  gift,  sale,  etc.  V  revised  her  share 
to  D.  In  a  suit  by  B  to  recover  the  lands  from  D  : 
Held,  per  Miller,  J.  There  was  nothing  in  the 
circumstances  of  the  case  to  raise  any  presumption 
based  on  the  sex  of  V  that  the  gift  to  V  wa«  one  for 
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life  only,  in  the  face  of  the  express  words  of  the  deed 
Avhich  purport  to  convey  an  absolute  estate  :  Per 
Wallis,  J.  In  construing  such  documents,  the 
situation  of  the  parties  and  their  rights  at  the  time 
■must  be  taken  into  consideration.  There  is  nothing 
in  the  circumstances  or  the  document  to  show  that 
G  intended  to  enlarge  the  widow's  interest  in  the 
property  given  her  to  full  ownership.  The  words 
^  you  shall  enjoy  the  said  lands  with  the  rights  of 
gtft,  sale,  etc'  do  not  necessarily  indicate  such  an 
intention.  V  therefore  took  only  a  widow's  estate 
in  the  properties  given  by  the  deed.  Dinonath 
Mukerfi  v.  Gopal  Churn  Mukerjif  8  C.  L.  R.  57 1 
referred  to ;  and  Sreemutty  Rabutty  Dossee  v. 
Sibchunder  Mullick,  6  Moo.  I.  A.  1,  referred  to. 
Sambasiva  Ayyab  v.  Vis  yam  Ay  yak  (1907) 

I.  Ii.  B.  30  Mad.  358 


39. 


Gijt  to    widow. 


construction  of.  When  a  suit  brought  by  a  Hindu 
widow  against  her  deceased  husband's  co-parcen- 
ers for  possession  of  her  divided  husband's  share 
was  compromised  and  certain  lands  were  given  to 
her  and  another  donee  in  equal  shares  as  full  owners 
and  the  instrument  recited  that  the  gift  was  made 
out  of  motives  of  generosity.  Held,  per  Sir  Arnold 
White,  C.J.,  and  Miller,  J.  (  Wallis,  J.,  dissent- 
ing), that  the  widow  t/ook  an  absolute  and  alienable 
interest  in  her  share  of  the  lands  given.  The  gift 
being  made  in  the  same  terms  to  the  two  donees, 
there  was  no  reason  to  suppose  that  the  gift  to  the 
Avidow  alone  was  restricted.  Although  the  suit  was 
brought  to  recover  only  a  widow's  estate,  it  was 
xiompetent  to  the  defendant  by  way  of  compromise 
to  convey  an  estate  in  full  ownership,  and  where  the 
instrument  in  clear  words  conveys  such  an  interest, 
no  presumption  in  favour  of  a  restricted  gift  ought 
to  be  made  from  the  nature  of  the  suit.  Sreemutty 
Rabutty  Dassee  v.  Sibchander  Mullick,  6  Moo-  I-  A. 
1,  distinguished.  Sambasiva  Ayyar  v.  Venkata- 
swARA  Ayyar  (1907)       .      I.  L.  B.  31  Mad.  179 

40. Gijt — Construc- 
tion of  deed  of  gift — ^' Malik  ^^ — Gift  to  widow  as 
' '  maJik  wa  khud  ikhtiyar  ' ' — ' '  Absolute  ownership^ ' 
— Heritable  and  alienable  estate — No  distinc- 
tion between  male  and  female  donee.  A  Hindu  exe- 
cuted a  deed  of  gift  of  immoveable  property,  to 
take  effect  after  his  death,  to  each  of  his  two  wives 
and  his  daughter-in-law,  ' '  as  OAvners  (maliks)  with 
proprietary  powers. ' '  One  of  his  widows  on  coming 
into  possession  of  her  share  made  a  will  disposing 
of  it  in  favour  of  her  brother.  In  a  suit  by  the 
next  heirs  of  the  donor  questioning  her  power  of 
alienation :  Held,  that,  on  the  true  construction  of 
the  deed,  the  widow  took  a  heritable  and  transferable 
Estate  in  the  property.  The  use  of  the  word 
' '  malik  ' '  implies  ' '  absolute  ownership  '*  unless 
there  is  anything  in  the  context  or  surrounding 
circumstances  to  qualify  such  meaning :  and  it 
was  not  so  qualified  by  the  fact  that  the  donee  was 
a  widow.  In  this  case  the  context  rather  strength- 
ened the  presumption  that  the  word  was  intended 
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to  bear  its  proper  technical  meaning.  Lalit  Mohan 
Singh  Roy  v.  Chukkun  Lai  Roy,  L.  R.  24  I.  A.  76,  /. 
L.  R.  24  Calc.  834,  and  Kallany  Kooer  v.  Luchmee 
Pershad,  24  W,  R.  395,  followed.  Surjamani  v. 
Rabi  Nath  Ojha  (1907)       .     I.  L.  B.  30  All.  84 

S.C.  Ii.  B.  35  I.  A.  17 

^  41.  — Gift  to  reversioner  for  the 

time  being,  if  passes  absolute  title.  If  a 
Hindu  widow  transfers  her  interest  to  the  then  re- 
versioner, the  latter  can  hold  the  property  against 
the  person,  who  is  the  reversioner,  when  the  ^vidow 
dies.  Gunga  Pershad  Kur  v.  Shumbhoo  Nath 
Burmun,  22  W.  R.  393  ;  Nobo  Kissore  Sarma  Roy 
V.  Hari  Nath  Sarma  Roy,  I.  L.  R.  10  Calc.  1102, 
followea.  Annada  Kumar  Roy  v.  Indra  Bhusai? 
MUKHOPADHYA(1907)        .  ,       12  C.  W.  N".  49 


1. 


^  5.  REVOCATION  OF  GIFTS. 

Gift  made  imder  mistake  of 


law — Right  to  revoke  gift.  By  Hindu  law  a  man 
may  make  a  gift  of  any  of  his  property  binding  as 
against  himself.  Even  when  a  deed  of  gift  is  void- 
able, on  the  ground  of  fraud,  accident,  or  mistake,  it 
is  a  question  for  the  discretion  of  the  Court  whether 
cancellation  or  delivery  up  ought  to  be  ordered. 
Where  a  Hindu  made  a  gift  to  a  person  whom  he 
said  he  had  taken  as  his  manasaputra  : — Held,  that 
he  could  not  set  it  aside  on  the  ground  that  he 
erred  in  supposing  that  the  donee  could  perform  his 
funeral  rites.     Abhachari  v.  Rama  Chandrayya 

1  Mad.  393 


2. 


Gift  on  condition — Revocation 


of  gift  on  failure  of  condition,  power  of.  Under  Hindu 
law,  if  a  person  make  a  gift  to  another  in  expecta- 
tion that  the  donee  will  do  some  work  in  considera- 
tion of  the  gift,  it  follows  that,  if  the  donee  fail  to  do 
that  which  it  has  conditioned  he  should  do,  the  gift 
is  revocable.  Mahadeo  Pundit  Cheydee  v. 
Badamo 5  N.  W.  5 


3. 


Eevocation  of  gift  by  will. 


When  a  gift  is  made,  the  donor  taking  all  the  steps 
in  his  power  to  give  effect  to  it,  it  is  complete,  and  he 
cannot  revoke  it  bj'  a  subsequent  will.  Rajaram  v. 
Ganesh      .         .         .        I.  Ii.  B.  23  Bom.  181 
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HINDU  LAW— GUARDIAN— conW. 
1.  RIGHT  OF  GUARDIANSHIP. 

L  Ago    of    discretion — Father's 

right  to  custody  of  child.  The  legal  age  of  discretion 
of  Hindus  in  India  is  uniformly  sixteen  years.  Up 
to  that  age  the  father  has  an  undoubted  right  to 
the  custody  of  his  male  children.  Re  Hemnath 
BOSE  .        .        .        ,  1  Hyde  111 


2. 


Guardian  of  adopted  son— 


Act  XX  of  1864 — Natural  and  adoptive  yarenla. 
The  natural  father  of  a  minor  who  has  been  adopted 
into  another  family  is  not  by  Hindu  law  his  proper 
guardian  when  either  of  the  adoptive  parents  is  liv- 
ing and  willing  to  act  as  guardian.  The  residence 
of  the  minor  vv  ith  the  adoptive  parents  is  a  part  of 
the  consideration  for  their  adoption  of  a  son,  and, 
unless  serious  ill-treatment  or  incompetency  on 
their  part  be  proved,  they  and  the  survivor  of  them 
are  the  proper  guardians.  Lakshmibai  v.  Shri- 
DHAB  Vastjdeb  Takle       .        I.  L.  B.  3  Bom.  1 


3. 


Guardian    of      daughter— 

A  Kooliu  Brahmin  is  not  so  much 


Koolin  Brahmin.     

the  natural  guardian  of  his  daughter  as  her  mother. 

MODHOOSOODTJN    MOOKEBJEE    V.    JaDAB    ChUNDEB 

Banebjee  .         .         .         .       3  W.  B.  194 

4.    Mother — Mithila  law— Minor — 

Gertificaie  of  guardianahiv.  Under  Miihila  law,  the 
mother  of  a  minor  is  entitled  to  a  certificate  of 
guardianship  in  preference  to  the  father.    Jusoda 


KoEB  V.  Lalla  Nettta  Lall 


6. 


L  Ii.  B.  5  Calc.  43 
Power  of  father  to 


appoint  another  person  than  mother.  The  Hindu 
law  does  not  prohibit  a  father  from  appointing, 
by  vmting  or  by  word,  any  other  person  than  the 
mother  to  be  the  guardian  of  his  minor  children. 
SooBAH  Pibthe  Lal  Jha  v.  Soobah  Dooboa 
Lal  Jha.  Soobah  Doobgah  Lal  Jha  v.  Neela* 
injND  Singh      .        .         .        .        7  W.  B.  73 


e. 


Paternal        grandmother — 


Step-mother.  Heldy  that  the  paternal  grandmother 
has  the  right  to  the  guardianship  of  a  Hindu  minor 
in  preference  to  the  step- mother.  Held,  also,  in  the 
present  case,  that  the  paternal  grandmother,  with 
the  assent  of  the  nearest  male  relative,  bod,  in  pre- 
ference to  the  step-mother,  power  to  dispose  of  the 
minor  in  marriage.  Ram  Buitsee  Koomaree  v. 
SooBKKooaiABEE        .        2  Ind.  Jur.  N.  S.  193 

7  W.  R.  321 


7. 


Mother-in- la'W — Deceased  son's 


widow.  A  Hindu  \ndow  is  the  proper  guardian  of 
her  deceased  son's  widow  in  the  absence  of  any  per- 
son claiming  a  preferential  title  to  succeed  to  the 
estate  of  the  latter.     Bai  Keseb  v.  Bai  Ganoa 

8  Bom.  A.  C.  31 


8. 


Husband    and   wife — Infant 
According  to   Hindu  law,   after 


wife — Marriage. 

marriage,  a  husband  is  the  legal  guardian  of  his 
wife's  person  and  property,  whether  she  is  a  major 
or  minor.  The  marriage  of  an  infant  being  under 
the  Hindu  law  a  legal  and  complete  marriage,  the 


HINDU  LAW— GUABDIAN— rowW. 

1.  RIGHT  OF  GUADIANSHIP-^cow<rf. 

husband  has  the  same  right  as  in  other  cases  to- 
demand  that  his  wife  shall  reside  in  the  same  house 
as  himself,  except,  under  special  circumstances,, 
such  as  absolve  the  wife  from  the  duty.  Katbb- 
EAM  DoKANEE  V.  Gendhenee      .      23  W.  B.  178 


9. 


Bight    of    relatives    (after 


parents  are    dead)  to  custody  of  child — 

Nearest  paternal  relatives — Selection  of  guardian  by 
Court.  The  claims  of  relatives  to  the  guardianship 
of  a  minor  stand  upon  quite  a  different  footing  from 
those  of  parents.  The  nearest  paternal  relatives 
have  no  legal  right  to  the  immediate  custody  of  a 
child  on  the  death  of  its  parents.  In  the  absence  of 
father  or  mother  or  guardian  appointed  by  the 
father,  the  selection  of  a  guardian  for  a  Hindu 
minor  is  to  be  made  by  the  Court,  as  it  represents 
the  ruling  power.  Kisto  Kissob  Neoqy  v.  Kadeb 
MoYE  Dassee     .         .         .  2  C.  L.  B.  583 


See  Bhikuo  Koeb  v.  Chamei.a  Koeb 

2  C.  W.  N.  191 

Proximity  of  connection — 


I 


10. 

Outcaste.  Proximity  of  connection  does  not  neces- 
sarily entitle  a  person  to  the  office  of  guardian.  A 
person  out  of  caste  is  not  a  proper  person  to  be  the 
guardian  of  Hindu  minors.  FuGooo  Daye  v. 
Ranah  Daye    .  .  4  W.  B.  Mis.  3 


U. 


Loss   of  caste— i4cf   XXI  of 


1850 — Suit  to  obtain  custody  of  minor  from  father 
who  intends  to  marry  her  to  an  impotent  man.  A 
Hindu  who  has  been  deprived  of  caste  by  the  mem- 
bers of  his  brotherhood  on  account  of  intending, 
for  a  money  consideration,  to  give  his  infant  daugh- 
ter in  marriage  to  a  man  both  old  and  impotent, 
does  not,  under  Hindu  law,  thereby  forfeit  his  right 
as  guardian  to  the  custody  of  such  daughter.  Even 
if  there  were  a  rule  of  Hindu  law  which  in  such  a 
case  inflicted  a  forfeiture  of  such  right,  such  rule 
could  not,  with  reference  to  the  provisions  of  Act 
XXI  of  1850,  be  enforced.  Where  accordingly, 
because  a  Hindu  had  been  deprived  of  caste  for 
the  reason  above  mentioned,  a  person  sued  to 
have  the  custody  of  the  infant  himself  as  her 
guardian  in  lieu  of  her  father,  and  as  such  to  be 
declared  empowered  to  arrange  for  her  marriage 
to  a  suitable  husband  basing  his  suit  on  Hindu 
law  : — Held,  that  such  suit  was  not  maintainable. 
Kanahi  Ram  v.  Biddy  a  Ram 

I.  Ii.  B.  1  All.  549 

12. Father  converted  to  Chris- 
tianity. A  father  is  not  precluded  from  being 
custodian  of  his  children  by  the  fact  that  he  has 
become  a  convert  to  Christianity.  Muchoo  v. 
Abzoon  Sahoo      .  5  W.  B.  285 

13.  Immorality     of      father— 

Keeping  concubine.  A  Hindu  goldsmith  kept  a  con- 
cubine and  had  a  family  by  her,  and  then  married 
and  had  legitimate  issue,  but  continued  to  keep  the 
concubine  in  his  house.  Held,  that  this  circum- 
stance alone  did  not  justify  a  Court  in  refusing  him 


< 
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1.  RIGHT  OF  GUARDIANSHIP— conc^d. 

the  custody  of  his  legitimate  children.  Jummala* 
PUDI  Kalidas  v.  Attaltjr  Subbamma 

I.  Ii.  B.  7  Mad.  29 
14^  Right    of     guardianship — 

Right  of  father  to  give  his  daughter  in  marriage — 
Conduct  of  father  forfeiting  such  right — Suit  hy  a 
father  to  restrain  his  wife  from  giving  their  daughter  in 
marriage  without  his  consent.  The  plaintiff  and  B, 
the  second  defendant,  were  husband  and  wife  be- 
longing to  the  Prabhu  caste,  and  lived  together  in 
the  house  of  the  first  defendant,  who  was  R^s  father, 
until  the  year  1880.  In  1877  a  daughter,  S,  had 
been  born  to  them.  In  1880  the  plaintiff  was  con. 
victed  of  theft  and  sentenced  to  two  years'  im- 
prisonment. At  the  end  of  his  term  of  imprison- 
ment he  did  not  return  to  live  with  his  father-in- 
law,  but  went  to  reside  in  his  own  father's  house, 
where  in  1884  he  requested  his  -wife  R  to  join  him 
ynth.  their  daughter.  R  refused,  and  she  and  8 
continued  to  live  in  the  house  of  the  first  defend- 
ant, her  father.  The  plaintiff  then  married  a 
second  wife.  In  November  1885,  8  having  attained 
nine  years  of  age — an  age  at  which  it  is  customary 
for  Prabhu 8  to  seek  husbands  for  their  daughters 
demanded  his  daughter  8  from  the  defendants, 
who,  however,  refused  to  deliver  the  girl  to  the 
plaintiff.  In  May  1886,  the  plaintiff  filed  this  suit 
against  the  defendants,  complaining  that  they  were 
about  to  have  his  daughter  8  married  to  her  cousin 
without  his  (the  plaintiff's)  consent.  He  prayed 
that  he  might  be  declared  entitled  to  the  custody 
of  his  daughter,  and  for  an  injunction  against  her 
marriage  without  his  consent.  On  filing  this  suit 
he  obtained  a  rule  nisi  for  an  injunction  against  the 
defendants.  Heldy  that,  pending  the  hearing  of 
this  suit,  he  was  entitled  to  the  injunction  asked 
for.  Nanabhai  Ganpateav  Dhairyavan  v. 
Janardhan  Vasudev     .      I.  L.  R.  12  Bom.  110 

15. Guardian  of  Hindu  wido\7 

— Grant  of  certificate  of  administration  under  Act 
XL  of  1858.  The  relations  of  her  deceased  husband 
are  entitled  to  be  the  guardians  of  a  Hindu  widow 
in  perference  to  her  paternal  relations.  A  certifi- 
cate of  administration  under  Act  XL  of  1858  was 
therefore  granted  to  one  of  the  former  in  perference 
to  the  latter.  Khudiram  Mookerjee  v.  Bonwari 
Lal  Roy       .         .         .     I.  Ii.  R.  16.  Calc.  584 


2.  POWERS  OF  GUARDIANS. 

1. Power  of    Hindu     mother 

acting  as  manager  for  minor.  Power  of  alien- 
ation. Held,  that  a  Hindu  mother,  acting  as  mana- 
ger of  the  estate  of  a  minor,  h£is  no  more  authority 
to  alienate  or  charge  that  estate  than  the  mar  ag- 
ing member  of  an  undivided  Hindu  family. 
Dalpat  Singh  v.  Nanabhai 

2  Bom.  333  :  2nd  Ed.  306 


2. 


Contract 


made     without 
Under  the  Hindu 


authority — Necessity  for  sale 

law,  a  contract  made  by  a  guardian  ^-ithout  author 
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2.  POWERS  OF  GUARDIANS— confd!. 

ity  cannot  bind  the  minor.  Even  if  it  is  desir- 
able that  a  minor  should  have  any  benefit,  such  as 
increase  to  a  very  small  income,  from  some  under- 
taking or  enterprise,  e.g.,  obtaining  a  lease  of  certain 
rents,  that  circumstance  is  not  sufficient  to  con- 
stitute a  necessity  for  the  mother  and  guardian  to 
mortgage  the  minor's  ancestral  property  with  a 
view  to  secure  such  benefit.  Radha  Pershad 
Singh  v.  Talook  Raj  Kooeb        .     20  W.  R.  38 

3.  — Power  to  deal  with  estate 

of  minor— Minor— Act  XL  of  1858— Mother.  The 
mother  and  guardian  of  a  Hindu  minor,  though  not 
a  guardian  appointed  under  Act  XL  of  1858,  when 
acting  bond  fide  and  under  the  pressure  of  neces- 
sity may  sell  his  real  estate  to  pay  ancestral  debts 
and  to  provide  for  the  maintenance  of  the  minor. 
Soonder  Narain  v.  Bennud  Ram 

I.  Ii.  R.  4  Calc.  76 


4. 


Minor — Mothe  r 


— Act  XL  of  1858.  The  mother  and  guardian  of  a 
Hindu  minor,  although  a  certificate  of  guardian- 
ship has  not  been  granted  to  her  under  Act  XL  of 
1858,  may  deal  with  the  estate  of  the  minor  within 
the  limits  allowed  by  the  Hindu  law.  Roshan 
Singh  v.  Harkishan  Singh    I.  L.  R.  3  AU.  535 


5. 


8ee  Abhassi  Beotjm  v.  Rajboop  Konwab 
I.  L.  R.  4  Calc.  33 :  2  C.  L.  R.  249 

Compromise    made     by    a 


father  as  guardian  of  his  natural  son — 8uit 
by  son  to  set  aside  compromise — Minor  adopted  by 
religious  celibate.  C,  who  was  the  head  of  a  Lin- 
gayat  muth,  died  in  1862.  The  plaintiff,  who  was 
then  a  minor,  claimed  through  his  natural  father, 
R,  to  be  C's  heir.  This  claim  was  aisputed  by  F  on 
behalf  of  his  son,  the  defendant,  who  was  also  a 
minor.  In  1863,  pending  legal  proceedings  between 
them,  R  and  V  compromised  the  dispute,  and 
agreed  that  the  muth  and  the  property  appertaining 
to  it  should  be  divided  between  the  plaintiff  and  the 
defendant  in  equal  shares.  In  the  piesent  suit  the 
plaintiff  thought  to  set  aside  the  compromise  made 
on  his  behalf  by  his  natural  father,  J?,  on  the  ground 
that  B  had  no  authority  to  make  it,  and  that  there 
was  no  necessity  for  it.  Heldy  that  the  plaintiff's 
natural  father  was  his  proper  guardian  to  assert  his 
rights  as  adopted  heir  against  rival  claimants,  and 
tlmt  the  compromise  was  binding.  Nibvanaya  v. 
Nirvana ya        .         .  I.  L.  R.  9  Bom.  365 


6. 


-  Partition  by  minor's  mother 
Partition  made  during  minority — 

A 


as  guardian 

Suit  to  set  aside  a  partition  on  the  ground  of  fraud. 
partition  made  by  a  mother  as  the  guardian  of  her 
minor  son,  a  member  of  an  undivided  Hindu  family, 
is  valid,  and  if  just  and  legal  will  bind  the  minor. 
When  the  minor  arrives  at  full  age,  he  may  apply  to 
have  the  division  set  aside  if  it  can  be  shown  to  be 
illegal  or  fraudulent,  or  even  if  it  was  made  in  such 
an  informal  manner  that  there  are  no  means  of 
testing  its  validity.     Chanvilapa  v.  Danava 

I.  L.  R.  19  Bom.  593 
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7, Power  of  mother  as  guar- 

tiian  of  minor  to  sell  her  deceased  hus- 
band's estate — Minor'' s  estate — Effect  of  omission 
■of  the  minor^  s  name  in  the  sale  deed.  Under  Hindu 
law  the  mother,  as  guardian  of  her  minor  son,  has 
Authority  to  sell  her  husband's  estate  in  order  to 
pay  off  his  debts,  and  the  omission  of  any  reference 
to  the  minor  in  the  deed  of  sale  does  not  render  it 
ineffectual  if  it  is  proved  that  it  was  her  intention 
to  deal  with  the  son's  interest,  and  not  merely 
with  any  interest  which  she  might  have  herself. 
MuRARi  V.  Tayana        .     I.  L.  B.  20  Bom.  286 


8. 


Authority    of  guardian    to 


Tjorrow  money  for  funeral  ceremonies  of 
minor's  father — Liability  of  the  estate  for  such  debt. 
On  the  death  of  his  father,  the  minor  defendant  was 
taken  charge  of  by  one  Ny  his  father's  cousin,  who 
■also  took  possession  of  the  estate  of  the  deceased. 
To  defray  the  expenses  of  the  funeral  ceremonies 
of  the  deceased,  N  borrowed  money  from  the  plaint- 
iff, who  now  sued  to  recover  the  amount  from  the 
estate  of  the  deceased.  Held,  that  N,  as  nearest 
male  relative  and  guaixiian,  according  to  Hindu  law, 
of  the  orphan  minor,  had  authority  to  bind  the 
estate  in  the  hands  of  the  minor  so  far  as  the  loan 
was  necessary  to  secure  the  proper  performance  on 
the  funeral  ceremonies  of  the  minor's  father. 
Nathttram  v.  Shoma  Chhaoan 

I.  li.  B.  14  Bom.  562 


9. 


Uncertificated       guardian, 


powers  of  ^Manager  of  joint  Hindu  family^ 
powers  of — Sale  by  de  facto  ffuardian  of  lunatic*  s 
^hare.  Act  XXXV  of  1858"  does  not  affect  the 
general  provisions  of  Hindu  law  as  to  guardians 
who  do  not  avail  themselves  of  the  Act,  and  the 
managing  member  of  a  joint  Hindu  family,  one  of 
the  members  of  which  is  a  lunatic,  may,  in  case  of 
necessity,  sell  joint  family  property  including  the 
lunatic's  .share,  although  he  does  not  hold  a  certi- 
ficate under  the  said  Act.  Ram  Chunder  Chucker- 
hutty  v.  Erojonath  Mozoomdar,  I.  L.  E.  4  Calc.  9'J9f 
followed  in  principle.  Court  of  Wards  v.  Kupul- 
mun  Singh,  10  B.  L.  R.  36 i  :  19  W.  R.  163,  disap- 
proved.  Kanti  Chunder  Goswami  v  Bisheswar 
GoswAMi  .         .         .        I.  If.  R.  25  Calc.  585 

2  C.  W.  N.  241 


10. 


Mortgage,  by  guardian,  of 


minor's  property — Duty  of  mortgagee  to  inquire 
as  to  necessity  for  loan.  Where  the  guardian  of 
a  minor  Hindu  purports  to  mortgage  the  minor's 
property  on  behalf  of  his  ward,  the  lender  is 
bound  to  ascertain  whether  the  guardian  is 
acting  for  the  benefit  of  the  minor.  It  is 
only,  however,  when  there  has  been  at  the  time  of 
the  loan  due  inquiry  as  to  the  necessity  for  it,  that 
the  lender  can  obtain  a  charge  over  the  minor's 
property.     Daubai  v.  Gopibai  (1902) 

I.  L.  R.  26  Bom.  433 

IL  -     Specific    performance,    suit 

for — Ag'-eemeni  to  sell  immoveable  property — 
AgreemerU  by   Hnidu    mother  as   natural  guardian 
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of  infant  son — Son's  death — Suit  against  mother 
as  heir — Leg^d  necessity — Specific  Relief  Act  {I  of 
1877),  8.  IS— Transfer  of  Property  Act  {IV  ^f  1882), 
s.  43.  As  natural  guardian  of  her  infant  eon,  a 
Hindu  mother  has  no  power  to  sell  immoveable  pro- 
perties belonging  to  the  infant  except  for  legal 
necessity.  Where,  there  being  no  legal  necessity, 
a  mother  contracted  to  sell  immoveable  property 
belonging  to  her  infant  son  not  in  her  personal  capa- 
city, but  as  the  mother  and  next  friend  of  the  latter, 
and  subsequently  on  the  infant's  death  inherited 
the  property  :  Held,  that  a  suit  for  specific  perform- 
ance of  the  contract  could  not  be  maintaine<l 
against  her.  Neither  s.  18  of  the  Specific  Rehef  Act 
nor  s.  43  of  the  Transfer  of  Property  Act  applied  to 
the  case.  Rash  Moni  Dassi  v.  Soorja  Kanta  Roy 
Chowdhtjbi  (1905)        .  9  C.  W.  N.  1019 

HINDU  LAW— HUSBAND  AND  WIPE. 


1.  Conjugal  Rights 

2.  Miscellaneous  Cases 


Col. 
.4914 
.4916 


See  Representative  op  Deceased  Per- 
son     .         .     I.  L.  B.  25  Mad.  386 

See  Hindu    Law — Restitution  of  Con- 
jugal Rights. 

1.  CONJUGAL  RIGHTS. 

Conjugal  rights — Wife—  Co  n- 


jugal  rights,  suit  for  enforcement  of — Residence  of 
toife  at  her  parental  hottse^ Agreement  contrary  to 
Hindu  law  and  opposed  to  public  policy — Conditions 
imposed  by  decree  on  husband — Bengal,  North- 
western Provinces  ami  Assam  Civil  Courts  Act 
{XII  of  1887),  s.  37,  cl  {1}— Contract  Act  {IX  of 
1872),  8.  23.  The  duty  imposed  upon  a  Hindu 
wife  to  reside  with  her  husband,  wherever  he 
may  choose  to  reside,  is  a  rule  of  Hindu  law  and 
not  merely  a  moral  duty.  An  ante-nuptial  agree- 
ment on  the  part  of  the  husband,  that  he  will  never 
be  at  liberty  to  remove  his  wife  from  her  parental 
abode,  would  defeat  that  rule  of  Hindu  law,  and  is 
invalid  on  that  ground,  as  well  as  on  the  ground 
that  it  is  opposed  to  public  policy.  Tekait  Mon 
Mohini  Jemadai  r.  Basanta  Kumar  Singh  (1901 ) 
I.  li.  B.  28  Calc.  751 :  s.c.  5  C.  W.  N.  678 

2.   Suit  for  restitution  of  con- 

jugal  rights — Desertion — Cruelty — Insanity  of 
husband — Limitation — Act  XV  of  1877  {Limitation 
Act),  s.  23,  sch.  u,  aHs.  34,  35,  and  120.  The  texts 
of  the  Hindu  law  relating  to  conjugal  cohabitation 
and  imposing  restrictions  upon  the  liberty  of  the 
wife,  and  placing  her  under  the  control  of  her  hus- 
band, are  not  merely  moral  precepts,  but  rules  of 
law.  The  rights  and  duties  which  they  create  may 
be  enforced  by  either  party  against  the  other,  and 
not  exclusively  by  the  husband  against    the    wife. 
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HINDU  LAW— HUSBAND    AND  WIPE 

— contd. 

1.  CONJUGAL'RIGHTS-HJoncW. 

The  Civil  Courts  of  British  India,  as  occupying 
the  position  in  respect  of  judicial  functions  for- 
merly occupied  in  the  system  of  Hindu  law  by  the 
king,    have    undoubtedly    jurisdiction   in    respect 
of   the   enforcement   of   such   rights   and   duties. 
The  Civil  Courts  of  British  India  can  therefore 
properly  entertain  a  suit  between  Hindus  for  the 
restitution  of  conjugal  rights,  or  for  the  recovery  of  a 
wife  who  has  deserted  her  husband.     It  is  not  neces- 
sary, as  a  condition  precedent  to  such  suits,  the  par- 
ties being  Hindus,  that  there  should  be  any  demand 
by  the  plaintiff  and  refusal  by  the  defendant.     The 
provisions  of  arts.  34  and  35  of  the  second  schedule 
of  the  Limitation  Act  cannot  be  taken  as  applicable 
to  suits  of  this  description.     To  hold  that  they  did 
apply  wo\ild  be  to  introduce  serious  innovations 
into  ■'the  personal  law  of  the  Hindus  (and  of  the 
Mahomedans)  which  could  not  have  been  contem- 
plated by  a  statute  of  the  nature  and  scope  of  the 
Limitation  Act.     The  limitation  applicable  to  suits 
of  the  present  nature  is  that  of  art.  120  of  the  second 
schedule,  read  \r:th  s.  23  of  the  Limitation  Act. 
Desertion  by  a  wife  of  her  husband  is  permitted 
by  the  Hindu  law  under  certain  circumstances, 
but  the  insanity  of  the  husband  will  not  jusdfy  his 
desertion   by   the   wife.     In   any   case,    desertion 
does  not  terminate  the  relation  of  husband  and  wife. 
A  suit  for  restitution  of  conjugal  rights  could  m 
such  case  only  be  effectually  met  by  establishing  a 
plea  of  some  matrimonial  offence  on  the  part  of  the 
complainant  such  as  would  entitle  the  defendant 
to  a  separation.     Legal  cruelty  on  the  part  of  the 
complainant   may   be   a   ground  for  refusing  re- 
stitution of  conjugal  rights,  or  for  imposing  tcrma  on 
the  complainant.     Binda  v.  Kaijnsilia 

I.  li.  R.  13  All.  126 

Q Conjugal  rights, 

restitution  of— Cruelty— Matrimonial  offence— Safety 
of  wife  in  peril  Per  Hakington,  J.— It  would  not 
be  safe  to  say  that  whatever  is  a  defence  to  an  action 
for  restitution  of  conjugal  rights  in  the  case  of  a 
European  would  also  be  in  every  case  a  defence  in 
the  case  of  a  Hindu,  but  the  Court  is  not  bound,  in 
the  case  of  Europeans  and  Indians  alike,  to  order  a 
wife  to  return  to  her  husband  if  there  is  reasonable 
ground  for  apprehending  that  a  return  to  that  hus- 
band will  imperil  her  safety.  Per  Mookerjee,  J.— 
The  conduct  of  a  Hindu  husband,  who  brings  a  low 
caste  woman  as  his  mistress  in  the  house  to  live  with 
him  as  a  member  of  the  family,  and  expels  his  wife 
and  son  from  the  family  residence,  amounts  to 
cruelty  within  the  meaning  of  the  law,  which  justi- 
fies the  wife  to  live  separate  from  her  husband  and 
deprives  the  husband  of  his  right  to  a  decree  for 
restitution  of  conjugal  rights.  The  husband  would 
not  be  entitled  to  succeed  even  if  his  conduct  did  not 
amount  to  cruelty  but  constituted  a  grave  matri- 
monial offence.  Ditlar  Koeb  v.  Dwarka  Nath 
MissERfl906)      .         .       I.  Ii.  R.  34  Calc.  971 


HINDU  LAW 

— concld. 


HUSBAND     AND  WIPE? 


2.  MISCELLANEOUS  CASES. 

1.  Succession — Effect    of    a    wife 

deserting  her  husband  and  becoming  a  prostitute. 
Held,  that  the  fact  of  a  Hindu  woman  having 
deserted  her  husband  and  become  a  prostitute  did 
not  have  the  result  of  entirely  severing  all  connec- 
tion between  herself  and  her  husband.  The  hus- 
band therefore  might  still  be  heir  to  property 
acquired  by  the  wife  since  she  left  him.  Subbaraya 
Pillai  V.  Ramasami  Pillai,  I.  L.  R.  23  Mad.  171,  and 
Bisheshur  v.  Matn  Gholnm,  N.-W.  P.  H.  C.  300,. 
followed.  Musammat  Ganga  Jati  v.  Ghasita, 
I,  L.  R.  1  All.  46 ,  referred  to.  Tara  Munnee  Dossea 
V.  Molee  Buneanee,  7  Sd.  Rep.  273,  and  In  the  goods 
of  Kaminey  Money  Bewah,  I.  L.  R.  21  Calc.  697, 
dissented  from.  Narain  Das  v.  Tirlok  TrwAEi 
(1906)        .         .         .         .       I.  Ii.  B.  29  All.  4. 

2.  — Guardianship — Rights  of  hus- 
band as  legal  guardian  of  wife — Custom  for  wife  to 
remain  in  custody  of  parents  until  maturity.  Though 
a  husband  is  the  legal  guardian  of  his  wife  from  the 
moment  of  his  marriage  with  her,  he  is,  by  the 
general  custom  prevailing  among  the  Hindu  com- 
munity in  the  Madras  Presidency,  not  entitled  to 
the  actual  custody  of  his  wife  until  she  attains 
maturity,  unless  such  custody  should  be  necessary 
in  the  interests   of  the  girl.     Arumuga  Mud  alb 

V.  VraARAGHAVA  MUDALI  (1900) 

I.  L.  B.  24  Mad.  255 
HINDU  LAW— INHEBITANOE. 


CoL 

1. 

Authorities  on  Law  op  Inheritance. 4919* 

2. 

Law  GOVERNING  PARTICULAR  CaSES        .  491^ 

3. 

Special  Laws — 

(a)  CooRG        .... 

.4921 

(6)  CuTCHi  Memons 

.4922 

(c)  Jains         .... 

.4923 

(d)  Kanara     .... 

.4924 

(e)  Molesalam  Girasias 

.4924 

(/)  Nambudris 

.4924 

{g)   NiHANGS     .... 

.4924 

{h)  Rajbansis 

.4925 

(i)  Sadhs 

.4925 

(/)  Sakuldipi  Brahmins 

.4925 

(k)  Saraogis 

.4925 

{l)  SuNi  Borah  Mahomedans 

.4925 

4. 

Migrating  Famh-ies 

4926 

5. 

Modification  op  Law 

.4928 

6. 

Generai.  Rules  as  to  Succkssk 

)N       .492»- 

7. 

General  Heirs — 

(a)  Bandhus 

.4931 

(6)  Gentiles  and  Cognates 

.4932 

(c)  Samanodakas    . 

.  493ar 
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HINDU  LAW— INHERITANCE— cow«<i. 

Col. 

7.  Genebal  Heirs — concld. 

(d!)  Sapindas 

8.  Spbciai.  Heibs — 

(a)  Males 4935 

Adopted  Son         .         •         .4935 
Affiliated  Son  (Illatam)     .4937 
Brother's  Daughter's    Son-4937 
Brother's  Grandson    .         .4953 
Brother's      Son's     Daugh- 
ter's Son  .         .         .4938 
Cousin         .         .         .         .4938 
Daughter's  Son  .         .         .4639 
Father         .         .         .         .4942 
Father's  Brother's  Daugh- 
ter's Son          .         .         .4942 
Father's  Sister's  Son  .4942 
Grandfather       .         .         .4943 
Grandsons,      Great-Grand- 
sons,    ETC. 
Geeat-grandfatheb's  Grand- 
son          .         .         .         .4954 
Half-blood  Relatives          .4945 
Husband      .         .         .         .4946 
Husband,  Heirs  of       .         .4953 
•                      Nephew       .         .         .         .4946 
Re-union     .         .         .         .4949 
Separated  Sons,  Gbandsons 

OB    Bbothebs  .         .4947 

Sister's  Daughter's  Son      .4951 

Sister's  Son         .         .         .4951 

.  Step-sisteb's  Son  .4952 

Uncle  .         .         .         .4952 

.(&)  Females 4954 

Genebal  Rules    .         .         .4954 
'  Bbotheb's  Son's  Daughtebs4955 


Dauqhtbbs  . 

.4856 

Daughtbb-in-law 

.4961 

Fatheb's  Sisteb  . 

.4962 

Fatheb's  Half-sisteb  . 

.4962 

Gband-dauqhtbr 

.4962 

Grandmother 

.4964 

Mother 

.4963 

Niece  .... 

.4964 

Prostitute  . 

.4968 

Sister 

.4964 

Sister's  Daughter 

.4967 

Son's  Widow 

.4968 

Step-motheb 

.4968 

Widow  and  Co- widow. 

.4969 

HINDU  LAW— INHERITANCE— con<(f. 


I 


9.  CmLDBEN  BY  DIFFERENT  WiVES 

10.  Illegitimate  Children     . 

11.  Dancing  Girls  and  Prostitutes 

12.  Impartible  Property 

13.  Joint  Property  and  Survivorship 

14.  Occupancy  Rights   . 
15. 


Col. 
.4978 

.4978 

.4986 

.4987 

.5003 

.5006 


Religious  Persons  (Ascetics,  Gurus, 
MoHUNTS,  etc.)       .         .         .         .5007 

16.  Divesting  of.  Exclusion  from,  and 

Forfeiture  of.  Inheritance — 

(a)  General  Cases  .         .         .  5009 

(6)  Addiction  TO  Vice  .  .  .5011 
(c)  Blindness  .  .  .  .5011 
(rf)  Deafness  and  Dumbness  .  .5012 
(e)  Incontinence  .         .         .         .5014 

(/)  Insanity 5014 

ig)  Lameness  .         .         .         .6016 

(h)  Leprosy 5016 

(t)  Mabbiagb  .         .         .         .5017 

(/)  Outcasts  .         .         .         .5018 

(k)  Participation  in  Cetme  .  .5020 
(0  Refusal  to  adopt  .  .  .5021 
(m)  Unchastity     .         .         .         .5021 

17.  Primoqenitube,  Rule  of  .         .         .5022 

18.  Re-union 5023 

See  Hindu  Law — 

Adoption — Effect       of       Adoption  ; 

Custom — Inhebitancb       and     Succes- 
sion; 

Pbimogenituee  ; 

Stbidhan — 

Dbscbiption    and     Devolution     of 
Stbidhan  ; 

I.  L.  R.  24  All.  67 
I.  L.  R.  25  All.  468,  476 

Effect  op  Unchastity 

I.  L.  R.  30  Calc.  521 

children  by  diflferent  wives — 

See  OuDH  Estates  Act  (I  of  1869). 

5C.W.  N.  602 

__ — -   exclusion  tram,  inheritance. 

8u    Abbitbation — Awabds — Constbuc- 
TiON  AND  Effect  of. 

I.  L.  R.  2  All.  809 

I.  L.  R.  6  Aa  322 

L.  R.  11 1.  A.  20 

See  Hindu   Law — Widow — Disqualifi- 
cation— Unchastity. 
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impartible  property- 


See   Hindu   Law — Custom — Primogeni- 
TUBE  .         .       I.  L.  R.  29  Calc.  343 

religious  persons  (ascetics) — 

See  Letters  of  Administration. 

I.  L.  R.  28  Calc.  608 


1.  AUTHORITIES    ON    LAW  OF  INHER- 
ITANCE. 


1. 


Law  in  Western  India — Com- 


parative authority  of  Mitakshara  and  Mayulcha  in 
South  Maratha  country.  In  Western  India,  on 
questions  of  inheritance,  the  first  place  is  assigned  to 
the  Mitakshara,  and  only  a  subordinate,  though  still 
an  important  one,  to  the  Mayukha,  on  the  authority 
of  the  responses  delivered  officially  by  the  shastris 
of  the  Courts  and  oral  statements  of  persons  learned 
in  the  Hindu  law  of  this  Presidency.  Bdbaji 
Kashinalh  v.  Anandrav  Bhaskar,  unreported,  com- 
mented upon.  Keishnaji  Vyanktesh  v.  Pandu- 
RANG.     Pandubang  V.   Kjrishnaji  Vyanktesh 

12  Bom.  65 

2.  Commentaries  and  text- 
books— Mitakshara — Mayukha —  Usage.  The 
commentaries  and  text-books  embody,  in  many  in- 
stances, the  rules  formed  and  enforced  by  custom, 
but  custom,  even  on  Hindu  principles,  may  and 
must  have  power  without  their  aid.  They  do  not 
govern  the  usage  of  the  country,  save  by  a  reflex 
process ;  it  is  the  usage  which  adopts  them,  and 
they  are  law  only  because  of  this  adoption,  in  the 
sense  and  within  limits  according  to  which  their 
xules  are  accepted.  Not  merely  the  reception, 
but  the  exact  extent  of  the  reception,  of  any  law 
book  is  governed  by  usage.  In  the  Maratha  country 
the  Mitakshara  is  the  principal  authority  upon 
Hindu  law  ;  but  in  doubtful  cases  it  may  properly 
be  construed  by  the  light  of  the  Mayukha,  the  usage 
of  the  country  having  adopted  the  latter  as  well  as 
the  former.  This  course  was  followed  in  Vinayak 
Anandrav  v.  Lakshmihai,  1  Bom.  118,  where  a 
different  construction  of  the  Mitakshara  was  allowed 
to  prevail  in  Bombay  from  that  which  had  been 
adopted  for  Bengal.  Bhagirthibai  v.  ICahnu- 
jibav    .         .         .         .     I.  L.  R.  11  Bom.  285 


3. 


Comparative    authority    of 


the  Mitakshara  and  the  Mayukha  in  the 
Ratnagiri  District.  The  Ratnagiri  District 
forms  part  of  the  Maratha  country  where  the 
doctrines  of  the  Mitakshara  are  paramount,  and 
where  the  Mayukha,  notwithstanding  the  eminent 
position  it  has  gained,  is  still  a  secondary  authority. 
Balkrishna  Bapujt  Atte  v.  Lakshman  Dinkab 

I.  L.  R.  14  Bom.  605 

Janbibai  v.  Sundba  .      I.  L.  R.  14  Bom.  612 
2.  LAW  GOVERNING  PARTICULAR  CASES. 


2.  LAW  GOVERNING  PARTICULAR  CASES 
— corUd. 

dence  to  the  contrary,  a  Hindu  must  be  considered 
to  be  governed  by  the  Mitakshara  law  where  it 
prevails.  Jugo  Bundhoo  Tewabee  v.  Kurum 
Singh 24  W.  R.  341 

2.  ^     -  -  Lands    transferred  to  dis- 

trict having  different  law  of  succession — 
Presumption  against  change  of  law.  When  lands 
situate  in  one  district  are  arbitrarily  transferred  by 
Government  to  another  having  a  different  system 
of  law  in  matters  of  .succession,  the  owners  of  those 
lands  cannot  be  presumed  to  change  their  observ- 
ances with  their  districts ;  the  presumption  being 
against. such  change.  Prithee  Singh  v.  Court  op 
Wards    .         .    ^    .         .         .      23  W.  R.  272 


3. 


Local    or    family    custom. 


1. 


Mitakshara  law — Presumption 


where  that  law  prevails.     In  the  absence  of  all  evi- 


In  a  case  where  the  question  was  as  to  the  right  of 
succession  to  an  estate  held  by  S,  the  common 
ancestor  of  the  plaintiff  and  the  defendant, 
which  estate  was  formerly  within  zillah  Beerbhoom 
and  subject  to  the  law  of  the  Dayabhaga,  but  was 
transferred  to  zillah  Bhagulpore,  the  High  Court 
refused  to  go  into  the  question  of  the  transfer,  and 
held  the  case  was  to  be  governed  by  the  Mitakshara 
law,  as  being  that  in  force  in  zillah  Bhagulpore. 
The  Privy  Council  remanded  the  case  for  a  decision 
on  the  effect  of  the  transfer,  and  as  to  whether  the 
succession  thereby  became  regulated  by  the  Mitak- 
shara law,  or  whether,  by  reason  of  any  local  or 
family  custom,  it  continued  to  be  governed  by  the 
Dayabhaga.     Shed  Soondoobee  v.  Pibthee  Singh 

21  W.  R.  89 

s.c.  in  High  Court,  Pibthee  Singh  v.  Shed 
Soondery    ^    .         .         .         .       8  W.  R.  261 

4.  - Law  governing  case — Inherit- 
ance— Bengal  or  Mithila  law.  The  question  being 
whether  the  succession  in  this  case  was  regulated  by 
the  Bengal  or  Mithila  law : — Held,  in  accordance 
with  the  Court  below,  after  an  examination  of  the 
whole  evidence,  that  the  Mithila  law  was  applicable. 
Padmavati  v.  Dooler  Singh 

7  W.  R.  P.  C.  41 :  4  Moo.  I.  A.  259 

5. Dayabhaga  or   Mitakshara. 

The  question  being  whether  the  descent  in  the 
family  in  this  case  was  to  be  regulated  by  the 
Dayabhaga  or  the  Mitakshara : — Held,  upon  the 
evidence,  that  the  Dayabhaga  applied  to  the  deci- 
sion of  the  cause.     Dibeah  v.  Koond  Luta 

7  W.  R.  P.  C.  44  :  4  Moo.  I.  A.  292 

6.  Mithila      law^ — Preference      of 

paternal  to  maternal  lines — Migration.  By  the 
Hindu  law  in  force  in  Mithila  or  Tirhoot  the  right 
of  succession  vests  in  the  descendants  in  the 
paternal  line  in  preference  to  those  in  the 
maternal  line  ;  and  such  law  continues  to  regulate 
the  succession  to  property  in  a  family  who  have 
migrated  from  that  district,  but  have  retained  the 
reUgious  observances  and  ceremonies  of  Mithila.  A 
suit  having  been  instituted  to  recover  the  estate  of  a 
Hindu  Mithilese  by  the  maternal  first  cousin  of  the 
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2.  LAW  GOVERNING    PARTICULAR    CASES 
— condd. 

last  male  proprietor  who  claimed  to  be  entitled 
according  to  the  law  in  force  in  Bengal : — Heldy  by 
the  judicial  committee,  afl&rming  the  judgment 
below,  that,  according  to  all  the  authorities,  the 
shasters  of  Mithila  were  to  govern  the  succession, 
and  that  by  them  the  party  in  possession,  being 
descended  in  the  sixth  degree  in  the  paternal  line, 
was  to  be  preferred  to  one  in  the  maternal  line  ; 
notwithstanding  that  part  of  the  property  was 
locally  situate  in  Bengal,  and  that  the  last  proprietor 
was  domiciled  there.  Rutchepijtty  Dutt  J  ha  v. 
Rajundub  Narain  Rae        .      2  Moo.  I.  A.  132 

7.  Evidence      sho"wing  '  what 

law  governs  family — Inheritance.  Proof  of  the 
fact  that,  in  matters  connected  with  succession,  the 
law  of  the  country  of  domicile  has  been  adopted  by  a 
family,  negatives  any  presumption  arising  from  the 
observance  of  ancient  customs  in  other  matters. 
Chundro  Seekhur  Roy  v.  Nobin  Soonditr  Roy 

2  W.  R.  197 

8. Usage   of  the    country.    No 

statute  law  exists  regulating  the  devolution  of  pro- 
perty amongst  Hindus.  The  law,  therefore,  to  be 
applied  in  cases  of  inheritance  is  the  usage  of  the 
country  in  which  the  suit  arises  {see  Bom.  Reg.  II 
of  1826,  s.  26).  The  commentaries  and  text-books 
embody  in  many  instances  the  rules  formed  and 
enforced  by  custom,  but  custom,  even  on  Hindu 
principles,  may  and  must  have  power  without  their 
aid.  They  do  not  govern  the  usage  of  the  country, 
save  by  a  reflex  process ;  it  is  the  usage  which  adopts 
them,  and  they  are  law  only  because  of  this  adoption 
in  the  sense  and  within  the  limits  according  to  which 
their  rules  are  accepted.  Not  merely  the  reception, 
but  the  exact  extent  of  the  reception  of  any  law 
book  is  governed  by  usage.  Bhaotrthibai  v. 
Kahnujirav  .         .         .    I.  Ii.  R.  11  Bom.  285 

3.  SPECIAL  LAWS. 

(o)   COORG. 

L  — Inheritance,  law  ot—MHnk- 

Hhara  four.  1'he  ex-Rajah  of  Coorg  died  in  Eng- 
land in  1869,  leaving  considerable  moveable  pro- 
perty which  he  had  himself  acquired  and  accumu- 
lated, chiefly  by  means  of  his  pensions  and  some 
ancestral  jewels  and  ornaments.  By  his  last  will 
and  testament  he  left  all  his  property  to  trustees  in 
trust  to  pay  thereout  certain  legacies,  and  to  divide 
the  residue  in  certain  proportions  among  various 
members  of  his  family.  Some  difficulty  having 
arisen  after  his  death  regarding  the  distribution  of 
his  estate,  the  Court  of  Chancery  stated  a  case  and 
propounded  certain  questions  under  22  and  23  Vict., 
c.  0:<,  for  the  opinion  of  Her  Majesty's  late  Supreme 
Court  at  Fort  \^'illiam  in  Bengal,  with  reference  to 
the  Hindu  law  as  administered  by  that  Court,  and 
so  far  as  the  same  was  ap[»licable  to  the  facts  set 
forth  in  the  case  stated.    The  first  and  chief  question 
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(a)  CoOEG — concld. 

propounded    was — *'  What  school  of  Hindu    law 
would  govern  the  succession  to  the  estate  of  the 
deceased  Rajah,  and  the  rights  and  interests  of  the 
members  of  bis  immediate  family  with  reference  ta 
the  ^\ill  and  facts  stated,  and  also  supposing  he  had 
died  without  having  made  any  testamentary  dis- 
position  of   his   property  ?"     In   answer   to   this 
question,  the  Court  held' that  the  doctrines  of  the 
Benares  School  of  Hindu  law,  as  laid  down  in  the 
Mitakshara,  should  govern  the  decision  of  the  case 
regarding  the  succession  to  the  estate  of  the  de- 
ceased Rajah,  on  the  ground    that  the  Mitakshara 
is  the  leading  authority  of  Hindu  law  throughout 
Southern  India  as  veil  as  Benares,  and  that  the 
Court  had  no  reason  to  suppose  that  the  doctrines 
of  the  Mitakshara  had  been  in  any  way  varied  or 
altered  by  any  text-book  recognized  as  an  authority 
in    Coorg,    although    some    variations    prevail    in 
various  parts  of  Southern  India.     The  Court  were 
further  of  opinion  that  the  doctrines  of  the  same 
school  of  Hindu  law  would  govern  the  case,  sup- 
posing the  Rajah  died  without  having  made  any 
testamentary  disposition  of  his  property.     The  suc- 
cession to  the  property  of  a  Hindu  is  governed  by 
the  laws  which  regulate  his  reUgio\is  rites  and  cere- 
monies, and  not  by  the  domicile  of  himself  or  his 
family.     Looin  v.  Pblncess  Victoria  Goukamma 
OF  CooBG     ...     1  Ind.  Jur.  O.  S.  10& 


(6)  CuTCHi   Memons. 


a. 


A  bsence  of  special 


cvAiom.  In  the  absence  of  proof  of  any  special 
custom  of  inheritance,  the  Hindu  law  of  inheritance 
applies  to  Cutchi  Memons.  Ashabi  v.  Tyeb  Haji 
Rahimtulla      .         .  I.  Ij.  R.  9  Bom.  115 

Abdul  Cadur  Haji  Mahomko  v.  Turner 

L  Ii.  R.  9  Bom.  15a 

See^  however,  In  re  Ismael 

L  Ii.  R.  6  Bom.  452 

8.  CuMom — Joint 

family — Joint  and  anreMral  property.     Cutchi    Me- 
mons are  governe<l  by  the  Hindu  law  of  inheritance 
in  the  aVmence  of  proof  of  special  custom.     A  custom 
alleged  to  exist  among  Cutchi  Memons  of  recogniz- 
ing no  difference  betw  een  ancestral  and  self-acquired 
property  held  not  proved.     Four  brothers  of  the- 
Cutchi  Men)on  community  carried  on  trade  with 
capital  inherited  from  their  father.     Largo  profits 
were  made  in  the  course  of  business.     It  was  alleged 
that  some  of  the  profits  were   made  by  means  of 
borrowed  capital,  and  some  arose  out  of  a  com- 
mission business  in  which  the  capital  of  the  firm 
was  not  used  at  all ;  and  it  was  contended  that  such 
profits  could  not  be  considered  as  ancestral  funds. 
It  appeared,  however,  that  the  entire  business  was 
carried  on  by  the  same  firm.     There  were  common 
books,  common  expenses,   and   a    common  stafl. 
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The  borrowed  money  was  put  into  the  general  cash 
with  the  original  capital.  Held,  that  the  whole 
property  was  ancestral.  Augmentations  which 
blend,  as  they  acciue,  with  the  original  estate 
partake  of  the  character  of  that  estate.  Moreover, 
the  loans  in  question  and  the  extension  of  business 
to  which  they  led  might  have  produced  heavy 
losses  instead  of  great  profits,  and  the  family  pro- 
perty would  have  been  liable  to  debts  so  incurred. 
The  family  property  being  thus  subject  to  liabilities 
arising  from  the  loans,  was  entitled  to  participate  in 
any  benefits  resulting  from  them.  Mahomed 
SiDiCK  V.  Ahmed.  Abdula  Haji  Abdsatar  v. 
Ahmed      .         .         .         .     I,  L.  R.  10  Bom.  1 


(c)  Jains. 


4. 


Widow    claiming    separate 

property  of  husband.  In  the  absence  of 
evidence  to  the  contrary,  the  rules  of  inheritance  of 
the  Jains  must  be  taken  to  be  the  same  as  those  of 
the  orthodox  Hindus  in  that  part  of  the  country  in 
which  the  property  is  situate.  Therefore,  where  the 
widow  of  a  Jain  claimed  as  heiress  of  her  husband, 
who  was  separate  in  estate,  property  situate  in  a 
district  in  which  the  Mitakshara  prevails  ; — Held, 
that  she  was  entitled  to  succeed.     Lalla  Maha- 

BEER   PeESHAD  V.    KUNDUB  KOONWAR  ' 

2  Ind.  Jur.  N.  S.  312  :  8  W.  R.  116 

5.  Custom.     In    the    absence    of 

proof  of  special  custom  varying  the  ordinary 
Hindu  law  of  inheritance,  that  law  is  to  be  applied 
to  Jains.     Chotay  Lall  v.  Chunnoo  Lall 

I.  L.  R.  4  Calc.  744  :  3  O.  L.  R.  465 

Bachbbi  v.    Makhan    Lall 

I.  L.  R.  3  All.  55 

TiATXA  Mahabeer  Pershad  v.  Kundur  Koon- 
WAR     .      2  Ind.  Jur.  N.  S.  312  :  8  W.  R.  116 

Mandit  Koer  v.  Phool  Chand  Lal 

2  C.  W.  N.  154 

Rukhab  v.  Chunilal  Ambushet 

I.  li.  R.  16  Bom.  347 

6. - -    Mitakshara  law — Ahsence  of 

special  custom.  They  are  governed  by  Mitakshara 
law  in  the  absence  of  custom  to  the  contrary. 
Bachebi  v.  Makhan  Lal       .     I.  L.  R.  3  All.  55 

7.  Gujarati    Jains    settled  in 

Belgaum. — Succession  among  Jains — Bights  of 
illegitimate  sons  of  a  Jain — Division  into  four 
castes — Dassa  Porwad  caste  of  Jains.  The  Courts 
in  India  have  always  recognized  the  existence  of  four 
castes,  viz.,  Brahmins,  Kshatriyas,  Vaishyas,  and 
Shudras.  Jains  are  dissenters  and  are  mostly  of 
Vaishya  origin.  A  Jain  converted  into  orthodox 
Hindu  faith  returns  to  the  caste  from  which  he 
traces  his  first  descent.  The  four  main  divisions 
of  Jains  are  :  Pramar,  Oswal,  Agarwal,  and  Khande- 
wal.     Unless    a   special   custom   to   the   contrary 

VOL.  II 
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be  established,  the  ordinary  Hindu  law  governs  suc- 
cession among  the  Jains.  Ordinary  Hindu  law  is 
that  of  the  three  superior  castes.  Under  the  ordi- 
nary Hindu  law,  illegitimate  sons  do  not  inherit,  but 
are  only  entitled  to  maintenance.  Held,  that  a  Jain 
of  the  Dassa  Porwad  caste  was  governed  by  the  gene- 
ral Hindu  law  appHcable  to  the  three  regenerate 
castes,  being,  though  not  a  Brahmin,  certainly  not 
a  Shudra,  but  a  Vaishya  by  origin,  and  having  as 
such  carried  this  law  with  him  from  Gujarat  to  the 
Belgaum  District.  Held,  therefore,  that  bis  widow 
was  his  &ole  heir,  and  that  his  illegitimate  sons  were 
only  entitled  to  maintenance.  Qucere :  Whether 
even  among  Shudras  the  widow  is  altogether  exclud- 
ed from  inheritance  by  illegitimate  sons  ?  Rahi 
V.  Govinda,  I.  Z.  R.  1  Bom.  hi,  doubted.  Ajmbabai 
V.  GoviND     .         .        .     I.  Ii.  R.  23  Bom.  257 

{d)  Kanaka. 

8. Inheritance     of    females — 

Aliyasantana  law.  In  Kanara  females  only  are 
recognized  as  the  proprietors  of  family  property. 
The  Aliyasantana  system  of  inheritance  diifers 
only  from  that  of  Malabar  in  more  consistently 
carrying  out  the  doctrine  that  all  rights  to 
property  are  derived  from  females.  Munda  Chetti 
V.  TiMAJTT  He^su       ...       1  Mad.  380 


9. 


(e)  Molesalam  Giraslis. 
Hindu  converts  to    Maho- 


m.edanism — Retention  of  Hindu  law  and  usage.<<. 
The  Hindu  law  of  inheritance  and  succession  applies 
to  Molesalam  Girasias  who  were  originally  Rajput 
Hindus,  but  were  subsequently  converted  to  Maho- 
medanism.  Fatesangji  Jasvatsangji  v.  Kuvar 
Harisangji  Fatesangji  .  I.  L.  R.  20  Bom.  181 


10. 


(/)  Nambudris. 
Law  governing  Nam.budri 


Brahmins.  Nambudri  Brahmins  are  governed  by 
Hindu  law,  as  modified  by  special  customs  adopted 
by  them  since  their  settlement  in  Malabar.  Vastj- 
DEVAN  V.  Secretary  of  State  for  India 

I.  Ii.  R.  11  Mad.  157 


(gr)  NlHANGS. 

11.  Nihangs    in   Gorakhpur— 

Alleged  mode  of  succession  to  property  by  survivor- 
ship among  a  brotherhood  of  Nihangs — Failure  to 
prove  that  the  deceased,  who  possessed  property,  was 
a  member.  The  plaintiffs  claimed  that  they  as  mem- 
bers of  a  fraternity  of  Nihangs  were,  on  the  decease 
of  another  member,  entitled  to  the  succession  to  the 
property  possessed  by  him  according  to  rules  of 
inheritance  prevailing  in  their  religious  brother- 
hood.    They  thus  claimed  to  exclude  the  defendant, 

7r 
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an  alleged  son  of  the  deceased.  This  son,  who  ^as 
a  minor,  was  in  possession  through  his  mother  and 
guardian.  The  Judicial  Committee,  without  decid- 
ing as  to  the  alleged  mode  of  succession  to  property 
among  Nihangs  forming  this  brotherhood,  affirmed 
the  decision  of  the  High  Court  that  it  had  not  been 
proved  that  the  deceased  was  a  member  of  the  sect, 
and  on  this  ground  the  dismissal  of  the  suit  was 
maintained.     Gajeaj  Puki  v.  Achaibar  Puri 

I.  L.  R.  16  AIL  191 
li.  R.  21  I.  A.  17 


(h)  Rajbansis. 

12. Family    adopting     Hindu 

religion — Custom.  In  the  absence  of  any  custom 
to  the  contrary,  or  of  any  satisfactory  evidence  to 
show  what  form  of  Hindu  law  they  have  adopted, 
the  members  of  a  family  who  have  adopted  the 
Hindu  rehgion  are  governed  by  the  school  of  Hindu 
law  in  force  in  the  locaHty  where  they  reside. 
Fanindra  Deb  Baikal  v.  Rajeswar  Doh,  I.  L.  R. 
11  Calc.  463  :  L.  R.  12  I.  A.  72.  Ram  Das  v. 
Chandra  Dassia        .        L'tL.  R.  20  Calc.  409 


(e)  Sadhs. 


13. 


Inheritance,       la'w      of— 

Absence  of  special  ciustom.  Held,  that  the  Hindu 
law  of  inheritance  was  presumably  applicable  to  the 
parties,  and  the  defendant  had  not  shown  that  any 
custom  among  the  Sadhs  having  the  force  of  law 
prevailed  opposed  to  the  Hindu  law.  Gopi  Chand 
V.  SujAN  KuAE       .         .        I.  li.  R.  8  AIL  646 


14. 


(;■)  Sakuldipi  Brahmins. 
Mitakshara  law.     The  tribe 


of  Brahmins  called  Sakuldipi  living  in  various 
parts  of  Northern  India  are  governed  by  the 
Mitakshara  school  of  Hindu  law.     Rudbb  Peb- 

KASH  MiSSER  V.  HaRDAI  NaRAIN  SaHU 

9  C.  Ii.  R.  16 


15. 


{k)  Saraogis. 

Custom — Saraogis — AUeged 


custom  of  exclusion  of  daughters  from  inherit- 
ance to  their  fathers,  set  up  hut  not  proved. 
Semble:  That  no  custom  exists  in  the  North-Western 
Provinces  of  India  amongst  the  members  of  the 
ISaraogi  community  by  reason  of  which  females  are 
excluded  from  inheriting  the  property  of  their 
fathers.     Bansi  Lal  v.  Dhapo  (1902) 

I.  L.  R.  24  All.  242 


(Z)  StJNi  Borah  Mahomedans. 


16. 


—  Hindu  converts  to  Maho- 

medanism — Effect    of     conversion — Custom    and 


HINDU  LAW— INHERITANCE— confi. 
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{I)  Sfni  Borah  Mahomedans — concld. 

usage  of  inheritance.  The  Suni  Borah  Mahomedan 
community  of  the  Dhandpudra  talukh  in  Gujarat 
are  governed  by  the  Hindu  law  in  matters  of  suc- 
cession and  inheritance.     Bai  Baigi  v.  Bai  Santok 

I.  L.  R.  20  Bom.  53 


4.  MIGRATING  FAMILIES. 


1. 


Hindu  family    migrating — 

Presumption  as  to  law  appUcuble.  In  a  case  where  a 
Hindu  family  migrates  from  one  territory  to  another,, 
if  they  preserved  their  ancient  religious  ceremonies 
they  also  preserve  the  law  of  succession.  The  pre- 
sumption is,  until  the  contrary  be  proved,  that  the 
family  so  migrating  have  brought  with  them,  and 
retain,  all  their  religious  ceremonies  and  customs  ; 
especially  when  the  family  is  shown  to  have  brought 
with  it  its  own  priests,  who,  and  descendants  after 
them,  continued  their  ministrations  down  to  the 
period  of  contest.  Junaruddeen  Misser  v. 
NoBiN  Chijnder  Perdhan 

Marsh.  232  :  1  Hay  534 

B.C.  OoTUM  Chtjnder  Bhuttacharjee  v.  Obhoy 
Churn  Misser.  Nobin  Chunder  Perdhan  v. 
Janabdhun  Misser       .         .       "W.  R.  F.  B.  67 

SoNATUN  Misser  v.  Rfitun  Mollah 

W.  R.  1864,  95 

2.  Laws  of  origin  and  domi- 
cile. Hindu  families  are  ordinarily  governed 
by  the  law  of  their  origin,  not  by  that  of  their  domi- 
cile. The  presumption  is  in  favour  of  the  law  of 
origin  imtil  the^doption  of  the  law  of  a  new  domicile 
is  proved.  Lukeea  Debea  v.  Gunoagobind 
Dobey          .         .         .         .      W.  R.  1864, 56 

Pirthke  Singh  v.  Sheo  Soonduree 

8  W.  R.  261 

B.C.  in  Privy  Council,  where  it  was  remanded.^ 
Sheo  Soonduree  v.  Pirthee  Singh 

21  W.  R.  8& 


3. 


Adoption    of  local  custom. 


Where  a  Hindu  family  came  from  the  Punjab 
accompanied  by  their  priests  at  a  time  when  they 
were  not  governed  by  the  Bengal  law,  and  it  was 
afterwaixls  alleged  that  they  were  now  governed 
by  that  law,  the  onus  of  proving  the  allegation  was 
held  to  be  with  those  who  made  it.  The  mere 
adoption  of  local  customs  and  observances  of 
occasional  local  festivals  and  ceremonies  would  not 
prove  that  the  law  which  originally  governed  a 
family  had  been  set  aside  and  another  law  sub- 
stituted. HuRO  Pershad  Roy  Chowdhry  v. 
Shibo  Shunkuree  Chowdhrain     .  13  W.  R.  47 

See  SuRENDRA  Nath  Roy  v.  Hiramani  Burmoni 

1  B.  Ii.  R.  P.  C.  26 
10  W.  R.  P.  C.  35  :  12  Moo.  I.  A.  81 

4.  Presumption  of   importing 

its  own  laws — Rebutting  irresumpiion.  The 
presumption  that    a   Hindu    family,  immigrating 
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into  Bengal  from  the  North-Western  Provinces,  im- 
ports its  own  customs  and  law  as  regulating  the  suc- 
cession and  the  ceremonies  of  Hindu  law  in  that 
family,  may  be  rebutted  by  showing  that,  except  as 
regards  marriage,  all  other  ceremonies  are  performed 
according  "to  the  law  of  the  Bengal  school  and  by 
Bergal  priests.     Ram  Bromo  Pundah  v.  Kaminee 

SOONDERY   DOSSEE         .  .  .6  W.  R.  295 

5.  Presumption  as  to  change 

in  la'W.  When  a  family  originally  migrated  from 
the  Mithila  province  to  the  province  of  Bengal,  the 
presumption  is  that  they  have  preserved  the  reli- 
gious rights  and  customs  prescribed  by  the  Mitak- 
shara  law,  unless  the  contrary  be  proved.  Koomud 
Chunder  Roy  v.  Seetakanth  Roy 

W.  R.  F.  B.  75 


6. 


Migration  from  N.-W.  P.  to 


Rengal — MitaksJiara  and  Dayabhaga  laws.  Held^ 
that,  although  a  family  migrating  from  the  North- 
West  Provinces  to  Bengal  would  ordinarily 
remain  governed  by  the  Mitakshara  law,  the 
Dayabhaga  law  was,  under  circumstances  of  this 
case,  applicable  to  a  family  so  migrating.  Heera- 
MONEE  Bkahminee  V.  Nuffaree  Brahminee 

1  Hay  292 

The  Privy  Council,  however,  without  deciding 
which  law  prevailed,  seem  to  have  doubted  whether 
the  decision  of  the  High  Court  was  correct  on  the 
evidence.  Surendranath  Roy  v.  Hiram  ani 
BuRMONi  .  .  .  1  B.  L.  R.  P.  C.  26 
10  W.  R.  P.  C.  35  :  12  Moo.  I.  A.  81 


7. 


Presumption  as  to 


law  governing  family  settling  in  province  other  than 
that  of  its  origin — Mitakshara  and  Dayabhaga  laws — 
Succession  to  ancestral  estate — Impartible  zamindari 
— Brother — Widow — Succession      to      self -acquired 
property    hy   Mitakshara   law.     If   Hindu   families 
migrate  from  one  part  of  the  country  to  another, 
the  presumption  is  that  they  carry  with  them  the 
laws  and  customs  as  to  succession  prevailing  in  the 
province  from  which  they  came.     Where  a  family 
migrated  from  the  North-Western  Provinces,  where 
the  Mitakshara  law  prevailed,  and  settled  in  the 
Jungle  Mahals  of  Midnapore :  Held,  that  the  pre- 
sumption is  that  it  continued  to  be  governed  by  the 
Mitakshara  law.     Held,  also,  that  this  presumption 
is  supported  by  (a)  previous  instances  of  succession 
in  the  family  which  had  followed  that  law  rather 
than  the  Dayabhaga  law  ;  (6)  testimony  as  to  the 
observance  of  rites  and  ceremonies,  at  marriages, 
births  and  deaths,  which  showed  a  strong  body 
of  affirmative  evidence  in  favour  of  the  continuance 
and  against  the  relinquishment  of  Mitakshara  law 
in    the    family ;  and    (c)    documentary    evidence 
pointing  to  the  same  conclusion.     Held,  further, 
that,  the  succession  being  governed  by  the  Mitak- 
shara law,  the  brother  and  not  the  widow  was  en- 
titled to  succeed  to  the  ancestral  estate  of  the  last 
male   holder    of    an   impartible   zamindari   which 
by  custom  was  held  by  one  member  of  the  family. 


4.  MIGRATING  FAMILIES— concW. 

Held,  also,  that  immoveable  property  which  had 
been  purchased  by  the  Court  of  Wards  during 
the  minority  of  the  last  holder,  out  of  the  savings 
from  the  ancestral  estate,  were  his  self- acquired 
property,  there  being  no  sufficient  evidence  of  any 
intention  to  incorporate  it  with  the  ancestral  zamin- 
dari estate.  Succession  to  such  property  follows  the 
rule  of  the  Mitakshara  law  as  to  self-acquired 
property.  Parbati  Kumari  Debi  v.  Jagadis 
Chunder  Dhabal  (1902) 

I.  L.  R.  29  Calc.  433 :  s.e.  6  C.  W.  N.  490 

li.  R.  29  I.  A.  82- 


6.  MODIFICATION  OF  LAW. 


L 


Consent — Modification -of  opera- 

Hon  of  law.  The  operation  of  the  law  of  inheritance 
can  be  modified  by  consent  of  the  parties.  Maher- 
BAN  Singh  v.  Sheo  Koonwar        .      1  Agra  106 

2.  Waiver    of    rights — Absence 

of  special  custom.  In  the  absence  of  any  evidence 
of  special  custom  : — Held,  that  a  nephew  could 
not  inherit  the  tenant-right  from  his  uncle  whose 
legal  heirs  were  his  sons,  nor  could  the  latter 
transfer  their  right  of  inheritance  to  their  cousin, 
or  confer  on  him  such  a  right  by  consenting  to  his 
occupation  of  the  land.     Omrao  Singh  v.  Pertab 

3  Agra  143 


3. 


Waiver    of  rights 


acquired  by  operation  of  law.  Held,  that  the  jjlaint- 
iffs  were  competent  to  waive  their  right  of  inherit* 
ance,  and  that  on  the  construction  of  a  wajib-ul-urz 
it  was  not  designed  to  give  the  widow  a  right  of 
inheritance  in  the  joint  estate  in  preference  to  that 
of  the  brothers  of  the  deceased  contrary  to 
Hindu  law.     Dal  Chund  v.  Soonder 

2  Agra  173 

4. Conditions  in  wajib-ul-urz 

altering  law  of  inheritance — Document  in- 
tended to  record  village  rights.  Conditions  in  village 
administration  papers,  purporting  to  interfere  ^\•ith 
or  alter  the  ordinary  rules  of  descent,  will  not  be 
enforced.  The  law  of  inheritance,  whether  Hindu  or 
Mahomedan,  is  a  part  of  the  law  of  this  country,  and 
as  such  overrides  the  provisions  of  a  document  which 
was  not  designed  to  record  more  than  the  rights  of 
the  village  community.  Small  sections  of  society 
cannot  be  allowed  to  make  special  laws  of  descent 
for  themselves.     Sarupi  v,  Mukh  Ram 

2  N.  W.  227 

5. Private  arrangement — Al- 
teration of  law.  A  son  by  birth  or  adoption  can  for 
adequate  reasons  be  disinherited  ;  but  the  course  of 
devolution  prescribed  by  the  law  cannot  be  altered 
by  a  private  arrangement ;  on  the  disherison  of  the 
sou,  the  son's  son  becomes  his  grandfather's  lawful 
heir.  Balkrishna  Trimbak  Tendulkar  v.  Savi- 
TRiBAi         .         .         .         I.  L.  R,  3.  Bom.  54 

e. Deed  containing  restrictions 

on  inheritance.    A  deed  which  attempts  to  create. 

7r  2 
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a  new  line  of  inheritance  by  excluding  all  heirs  other 
than  direct  male  heirs  is  contrary  to  Hindu  law  and 
invalid.     Lakshmakka  v.  Boggaramanna 

I.  L.  B.  19  Mad.  501 


6.  GENERAL  RULES  AS  TO  SUCCESSION. 

L  ■ Preference    of  heirs — Ability 

to  confer  spiritual  benefits — Capacity  to  offer  obla- 
tions. The  rule  of  succession  as  laid  down  in  the 
Dayabhaga  rests  upon  the  great  principle  of  the 
entire  Hindu  law  of  succession  to  property  that  near- 
ness in  regard  to  the  attributed  capacity  and  sacred 
duty  to  confer  spiritual  benefits  by  the  offering  of 
funeral  oblations,  cither  immediately  or  mediately, 
confers  the  right  to  inherit  temporal  wealth.  Mut- 
TU  ViziA  Ragunada  Rani  Kolundapubi  Nachiab 
alias  KIattama  Nachiar  v.  Dorasinga  Tevar 

6  Mad.  310 

—  Spiritual   benefit   rendered 
Per    Mahmood,     J. — ^There     is 


no 


2.   

"by   lieir. 

differente  between  the  Mitakshara  and  the  Bengal 
schools  of  Hindu  law  regarding  the  principle  that 
the  right  of  inheritance  is  based  on  the  spiritual 
benefit  which  the  heir,  by  taking  the  estate,  renders 
to  the  soul  of  the  deceased  proprietor.  There  is  a 
difference  between  the  two  schools  only  on  a  matter 
of  detail  relating  to  questions  of  preference  between 
various  competing  classes  of  heirs.  Janki  v.  Nand 
Ram        .         .         .         .     I.  L.  K.  11  All.  194 


3. 


Bengal       Bchool— Oblations, 


6. 


HINDU  LAW— INHERITANCE— con<(i. 

6.  GENERAL  RULES  AS  TO  SUCCESSION— 
conid. 


offcrinff  of.  According  to  the  Bengal  school  of 
law,  inheritancg  goes  to  him  who  offers  oblations 
to  the  deceased,  or  to  ancestors  of  the  deceased,  in 
^^'hich  oblation  the  deceased  would  participate. 
Where  more  than  one  person  offers  such  oblations, 
succession  goes  to  him  who  offers  oblations  to  tho 
father  of  the  deceased,  and  an  heir  who  offers 
such  an  oblation  \\\\\  be  preferred  t<j  an  heir  A\'ho 
offers  oblations  to  the  grandfather  and  great-grand- 
father   of    the    deceased.      Pran    Nath    Surma 

JOWARDAR  V.  SURUT  ChUNDER  BhUTTACHARJEE 

I.  Ii.  B.  8  Calc.  460  :  10  C.  Ii.  B.  484 

4. —  Dayabhaga — Con- 

sanguinity— Spiritual  benefit.  Under  the  Ben- 
gal school  of  Hindu  law,  inheritance  depends  on  con- 
sanguinity so  far  as  the  near  relatives  are  concerned, 
but  in  the  case  of  remoter  relations  the  law  faUs 
back  on  the  principle  of  spiritual  benefit.  Nogen- 
DRA  Nandini  Dassi  V.  Benoy  Krishna  Deb  (1902) 
I.  L.  R.  30  Calc.  521 :  s.c.  7  C.  W.  N.  121 


Heir     of  last   full    owner. 


The  rule  of  Hindu  law  is  that  in  the  case  of  inherit- 
ance the  person  to  succeed  must  be  the  heir  of 
the  last  full  owner.  On  the  death  of  the  last  full 
owner,  his  wife  succeeds  as  his  heir  to  a  widow's 
estate  ;  and  on  her  death  the  person  to  succeed  is 
the  heir  at  that  time  of  the  last  full  owner.  Bhoo- 
BdN  MoYE  Debia  v.  Ram  Kishore  Acharjee 

3  W.  R.  P.  C.  15  :  10  Moo.  I.  A.  279 


6. 


Mitaksh  ar  a — Survivorship — 


Inheritance — Succession    {Property  Protection)   Act 
{XIX  of  lS4i) — District  Judge,  jurisdiction     of — 
Irregularity — High     Court,     revisional    powers    of. 
A    Hindu    governed  by  the  Mitakshara  law   died 
leaving  him  sui'viving  a  widow,  a  daughter  by  a 
previous  wife,  and  two  brothers.     On   his  death 
the  brothers  applied  under  Act  XIX  of  1841  to  the 
District  Judge  for  the  delivery  of  possession  of  the 
deceased's  property  on  the  ground  that  it  formed 
part  of  the  property  in  the  joint  names  of  their 
deceased   brother  and   themselves.     The   District 
Judge    granted    their    application.     The    widow 
contested  this  claim,  and  now  applied  to  the  High 
Court  to  have  the  order  of    the  District  Judge 
set  aside.     Held,  that  on  the  death  of  a  member 
of  a  Hindu  familj'  governed  by  Mitakshara,  there 
is  only  an  accession  to  his  property  by  the  other 
members  by  survivorship  and  no  succession  by  in- 
heritance :  and  that  the  provisions  of  Act  XIX  of 
1841  had  no  application  to  the  present  case  ;  and 
the  District  Judge  should  not  have  taken  any  action 
under  this  Act  but  have  left  the  parties  to  seek  their 
remedy  by  a  proper  suit  for  establishment  of  their 
title.     Jusoda   Koonwar   v.    Qouree     Byjnath   Per- 
shad,  6  W.  R.  Mis.  53,  followed.     HeU,  further,  that 
the  District  Judge  acted  in  the  present  case  (sup- 
posing him  to  have  jurisdiction   to  hear  the  appli- 
cation)  illegally  and  with    material  irregularity  ; 
and  that  the  petitioner  was    prejudiced  thereby. 
Held,  also,  that  the  High  Court  had  full  jurisdiction 
in  re\naion  to  set  aside  the   order  of    the  District 
Judge.     Fulchani  v.    Kismesh  Koer,  4  C.    W.  N. 
Notes  ccxvi,  and    Abdul  Rahirnan  v.  Kutti  Ahmed, 
I.  L.  R.  10  Mad.  68,  referred    to.     Sato  Koeb  v. 
GoPAL  Sahu  (1907)       .       I.  Ij.  R.  34  Calc.  929 


7. 


Spiritual  efficacy,    doctrine 


of — Inheritance — Propinquity — Affection Natural 

justice — Mitakshara,  principle  of,  applicable,  where 
Dayabhaga  silent — Reunion.  Mere  spiritual  benefit 
is  not  always  the  guiding  principle  of  inheritance 
under  the  Bengal  school  of  Hindu  law.  Pro- 
pinquity has  also  been  accepted  in  the  Bengal 
school  as  a  principle  of  succe8.«ion.  TooUee 
Dass  Seal  v.  Luckhymoney  Dassee,  4  C.W.N.  743, 
referred  to.  In  cases  not  contemplated  by 
Jimutavahana  or  his  followers,  the  law  should 
be  interpreted  on  rational  lines  consistently 
with  the  principles  followed  in  similar  cases,  and 
the  decision  of  our  Courts  should  not  be  based 
on  a  blind  adherence  to  the  principle  of  spiritual 
efficiency  as  it  may  lead  to  the  violation  of  other 
recognised  principles  consistent  with  natural  justice. 
In  all  cases  of  absence  of  any  express  texts  or 
precedents  under  the  Dayabhaga  law,  Courts  should 
have  recourse  to  the  theory  of  propinquity  and 
natural  love  and  affection,  as  adopted  by  Vijnanes- 
wara  and  the  commentators  of  the  more  ancient 
and  orthodox  schools  of  Hindu  law.  Reunion,  the 
Sanskrit  word  being  samsrista,  implies  a  state  of 
union  or  jointness,  a  partition  and  a  subsequent 
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state  of  jointness  amongst  co-parceners  by  mutual 
consent  and  through  affection,  and  one,  who  is  never 
joint,  cannot  afterwards  be  said  to  be  reunited  or 
samsrist.  Balahux  v.  Rukniabai,  I.  L.  JR.  30 
Calc.  7 ;  L.  R.  30  I.  A.  130,  followed.  Akshay 
Chandra  Bhattacharya  v.  Hari  Das  Goswami 
(1908)     ....    I.  L.  R.  35  Calc.  721 

S.C.  12  C.  W.  N.  511 


7.  GENERAL  HEIRS, 
(a)  Bandhus. 

Enumeration  of  bandhus 
— Miialcshara.  The  enumeration  of  bandhus,  or 
cognate  kindred,  given  in  JMitakshara  II,  s.  6,  art.  1, 
is  not  exhaustive.  Gridharee  Lall  Roy  v. 
Government  op  Bengal 

1  B.  li.  R.  P.  C.  44  ;  10  W.  R.  P.  C.  31 

Reversing  decision  of  High  Court  in  Government 
V.  Gridharee  Lal  Roy         .         .       4  W.  R.  13 

2. Bandhu      ex 

parte  pater na — Bandhu  ex  parte  mater na — Son  of 
a  sister — Sister\<i  daughters.  Suit  filed  in  1891  to 
recover  possession  of  certain  land,  the  property  of  a 
Hindu,  who  died  an  infant,  leaving  him  surviving 
his  adoptive  mother,  who  entered  into  possession 
and  enjoyed  the  property  till  her  death  in  1890.  It 
appeared  (i)  that  in  1861  the  deceased  and  his  adop- 
tive mother  had  conveyed  absolutely  certain  of  the 
properties  to  the  widow  of  one  of  his  first  cousins  on 
his  adoptive  father's  side  for  her  maintenance  and 
that  of  her  daughter,  and  that  it  had  been  assigned 
by  her  to  A,  B,  and  C;  (ii)  that  other  portions 
of  the  property  had  been  conveyed  in  1889  by 
the  same  persons,  with  the  concurrence  of  Z>,  as 
a  gift  to  the  daughters  of  the  adoptive  sisters  of 
the  deceased  ;  (iii)  that  D  was  the  son  of  a  sister 
of  the  adoptive  mother.  The  plaintiffs  were 
grandsons  of  the  brother  of  the  deceased's  adoptive 
father,  being  respectively  the  sons  of  his  daughters. 
Held,  (1)  that  the  plaintiffs,  being  bandhus  ex  parte 
paterna,  were  preferential  heirs  to  Z>,  who  was 
a  bandhu  ex- parte  materna  ;  (2)  that  the  sister's 
daughters  had  no  title,  whether  by  the  law  of 
inheritance  or  under  the  gift   asserted  by  them. 

SXJNDRAMMAL  V.  RaNGASAMI  MuDALIAR 

I.  L.  R.  18  Mad.  193 


3. 


Father's  sister's  daughter's 


son — Bhinna  gotra-sapinda — Svx^cession  of  cognates. 
Hf  a  Hindu,  died  leaving  a  widow  and  a  son 
of  a  first  cousin,  viz.,  the  son  of  his  father's 
sister's  daughter.  Held,  that,  on  the  death  of  the 
widow,  the  latter,  viz.,  the  son  of  his  father's 
sister's  daughter,  being  a  bandhu  or  bhinna  gotra- 
sapinda  of  H,  was  entitled  to  succeed  to  his  pro- 
perty. In  regard  to  the  succession  of  cognates,  there 
seems  no  difference  in  the  rules  laid  down  in  the 
Mayukha  and  the  Mitakshara,  and  under  the 
Mitakshara  law  succession  depends  upon  propin- 
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quity    and    not    upon    religious    efficacy.     Parot 
Bapalal  Sevakram  v.  Mehta  Harilal  Surajram 

I,  L.  R.  19  Bom.  631 

4.    ,  Maternal  uncle — Succession  of 

bandhu — Priority  of  mother's  half-brother  over 
sons  of  father's  paternal  aunt — Mitakshara  law. 
The  statement  of  bandhus  entitled  to  inherit  given 
in  the  Mitakshara,  Ch.  II,  s.  6,  is  not  an  exhaus- 
tive one.  The  maternal  uncle  of  the  deceased  is 
omitted,  but  the  sons  of  that  uncle  are  specified. 
The  omission  to  mention  a  maternal  uncle  does  not 
signify  that  he  is  excluded  from  the  first  class  of 
bandhus.  The  grounds  of  the  judgment  in  Gridhari 
Lal  Boy  v.  Government  of  Bengal,  1  B.  L.  R. 
P.  C.  44  :  12  Moo.  I.  A.  448,  apply  not  only  to  the 
heirship  of  a  maternal  uncle  as  against  the  claim  in 
default  of  heirs,  but  also  apply  equally  to  questions 
between  nearer  and  more  remote  bandhus.  A 
maternal  uncle  is  accordingly  an  heir,  though  not 
specified  in  the  Mitakshara  list,  and  he  also  has 
priority  over  the  sons  and  grandsons  of  the  paternal 
aunt  of  the  father  of  the  deceased,  who  are  more 
remote  than  he  is.  A  mother's  brother  by  the  half- 
blood  stands  on  the  same  footing  as  her  whole 
brother  in  regard  to,  priority  over  more  remote 
bandhus.  A  half-brother  may  be  postponed  to  a 
whole- brother,  but  there  is  no  ground  for  his 
postponement  to    more  distant  kinsmen.    Muthu- 

SAMI     MuDALIAR     v.      SiMAMBEDU        MUTHUKTJMA- 

RASWAMi  MuDALiAR      ,      I.  Xi.  R.  19  Mad.  405 

Ii.  R.  23  L  A.  83 

5.  Daughter's       son's       son — 

Mitakshara — Succession  of  bandhus — Daughter's 
son's  son  entitled  to  preference  over  daughter's 
daughter's  son — Variance  between  pleading  and 
proof.  A  plaintiff  who  sues  on  and  fails  to  prove 
an  alleged  gift,  may  rely  on  his  title  by  inheritance. 
Under  the  Mitakshara  law  among  persons 
claiming  to  succeed  as  bandhus,  preference  may 
be  extended  so  as  to  prefer  all  other  considera- 
tions being  equal,  that  claimant  between  whom 
and  the  stem  there  intervenes  one  female  link 
to  that  claimant  who  is  separated  from  the  stem 
by  two  such  links.  A  daughter's  son's  son  will 
have  preference  over  a  daughter's  daughter's 
son.    Tirtjmalachariar  v.  Andal  Ammal  {1907) 

I.  L.  R.  30  Mad.  406 


6. 


(6)  Gentiles  and  Cognates. 
Preference  of  heirs — Gentiles 


— Cognates.   In  looking  lor  an  heir  under  Hindu  law 

the  gentiles  must  be  exhausted  before  the  cognates 

are  entitled   to  succeed.     Diodayi  v.  Bhatan  Lal 

5  B.  L.  R.  448  note  :  11  W.  R.  500 

(c)  Samanodakas. 

7.  Definition  of   samanodakas 

— "  Gotra  "  of  deceased  person.     "  Samanodakas  " 
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{or  persons  allied  by  a  common  oblation  of  water)  be  - 
longing  to  the  ' '  gotra  ' '  (race  or  general  family)  of 
a  deceased  person  are,  according  to  Hindu  law,  suffi- 
ciently cognate  to  succeed  to  property  in  default  of 
parties  nearer  of  kin.  Nursing  Nakain  v.  Bhut- 
TUN  Lall  W.  R.  1864, 194 


8. 


Preference  of,  to 


hnndhus  or  hhinna  gotra-sapindas — Vntan  service, 
alienaUlity  of,  beyond  lifetime  by  will — EijexA  of 
subsequent  change  in  the  tenure  rendering  it  alien- 
able. The  word  ' '  samanodakas,' '  meaning  literally 
those  particii)ating  in  the  same  oblation  of  water,  in- 
cludes descendants  from  a  common  ancestor  more  re- 
motely related  than  the  thirteenth  degree  from  the 
propositus.  One  P  died  childless,  devising  his 
entire  property,  including  his  right  to  receive  an- 
nually a  certain  desaigiri  cash  allowance,  to  the 
plaintiff's  husband  after  the  death  of  his  (testator's) 
widow,  B  A.  The  testator  and  the  plaintiff's  hus- 
band were  great-grandsons  of  one  K  by  his  son 
and  daughter  respectively.  The  plaintiff's  husband 
having  predeceased  B  A,  she  made  another  will  in 
favour  of  the  plaintiff.  Subsequently  B  A  died. 
The  plaintiff  thereupon  brought  a  suit  against  the 
defendants,  claiming  the  aforesaid  cash  allowance 
and  arrears  under  thcvse  wills  and  as  heir  of  P.  The 
defendants,  who  were  distant  cousins  of  P,  being 
related  to  him  beyond  the  thirteenth  degree,  inter 
alia  contended  that  the  wills  were  invalid,  as  P, 
when  ho  made  the  will,  had  only  a  life-interest  in 
the  vatan,  which  was  a  service  vatan,  and  that  they 
Were  nearer  heirs  to  P  than  the  plaintiff  who  was  a 
bhinna  gotra-aapinda  or  bandhu  of  P.  Both  the 
lower  Courts  reject-ed  plaintiff's  claim.  The  plaint- 
iff appealed  to  the  High  Court.  Held,  confirming 
the  decree  of  the  lower  Court,  that  plaintiff's  claim 
should  be  disallowed.  The  alienation  by  will  by  P  of 
what  was  then  a  vatan  held  for  service,being  in  its  in- 
ception invalid  as  against  his  heirs,  did  not  become 
valid  because  of  a  change  in  the  tenure  of  the  estate 
after  his  life-interest  hafi  terminated.  B  A,  the 
widow  of  P,  had  nothing  more  than  a  ^vidow'8  estate 
incapable  of  alienation  beyond  her  lifetime,  and 
therefore  the  wills  executed  by  her  were  invalid. 
The  case  was  one  to  be  determined  by  the  Hindu  law 
of  inheritance.  The  defendants,  though  more  than 
thirteen  degrees  removed  from  P,  were  included  in 
the  term  "  samanodakas,"  and  as  such  had  a  claim 
to  the  estate  of  P  superior  to  that  of  the  plaintiff  or 
her  deceased  husband  as  his  bandhus.     Bat  Dev- 

KORE  V.  AmRITRAM  JaMIATRAM 

I.  Ii.  R.  10  Bom.  872 


9. 


Collateral    distant  relation 

A  descendant  of  a  brother  of  the 


— Right  to  share 
original  acquirer,  and  a  descendant  not  less  than  six 
generations,  are  not  entitled  under  Hindu  law  to  a 
share  of  the  property.  Chytun  Mytee  v.  Lckhee 
Churn  Patnaik  .        .         .    8  W.  R.  258 


HINDU  LAW— INHERITANCE— confi. 
7.  GENERAL  HEIRS— cowtd. 


10. 


{d)  Sapindas. 
Definition     of      sapindas. 


The  author  of  the  Mitakshara  in  v.  3,  s.  5,  Ch.  II, 
uses  the  word  ' '  sapinda  ' '  in  the  sense  of  "  connec- 
tion by  particles  of  one  body,' '  and  not  in  the  sense 
of  ' '  connection  by  funeral  oblations. ' '  In  order  to 
determine  whether  a  person  is  a  '*  sapinda  ' '  of  the 
propositus  vidthin  the  meaning  of  the  definition  given 
bj'  the  author  of  the  Mitakshara  in  Acharakanda 
(chapter  treating  of  rituals),  it  is  necessary  to  see 
whether  they  are  related  as  ' '  sapindas  ' '  to  each 
other,  either  through  themselves  or  through  their 
mothers  and  fathers.  Umaid  Bahadur  v.  Udoi 
Chand  alias  Munmun 

,  I.  Ii.  R.  e  Calc.  119  :  6  C.  L.  R.  500 


11. 


Sapindas  tracing  relation- 


ship to  common  ancester  through  tvsro 
fem.ales.  The  widow  of  a  Hindu  having  acquired 
property  from  her  husband,  and  having  died  issue- 
less without  disposing  of  it,  the  plaintiffs  claimed,  as 
the  heirs  of  the  husband,  to  recover  it  from  the 
defendants,  who  were  the  brother  and  sister  of  the 
widow.  The  plaintiffs  were  found  to  be  the  sons 
of  the  daughter 's  daughter  of  the  husband's  paternal 
grandfather.  Held,  that,  inasmuch  as  plaintiffs  were 
sapindas  of  the  deceased  husband,  it  was  immaterial 
that  their  relationship  to  the  common  ancestor 
should  have  to  be  traced  through  two  females. 
They  must  therefore  be  held  to  be  his  bandhus  and, 
as  such,  entitled  to  succeed  to  the  projjerty  left  by 
the  widow.     Venkataoiri  v.  Chandru 

I.  Ii.  R.  23  Mad.  123 


12. 


Preference   among    sapin- 


das. Amongst  sapindas  the  nearest  sapinda  ex- 
cludes those  more  remote.  Khettur  Gopal 
(^hatterjee  v.  Poornoo  Chundeb  Chattebjee 

15  W.  R.  483 

13.  Extent  of  right  of  succes- 
sion of  sapindas.  Regarding  the  right  of  succes- 
sion of  sapindas  : — Held,  that  the  relationship  ex- 
tends to  the  sixth  in  descent  below  the  point  of 
divergence  of  the  two  lines.  The  rule  laid  down  by 
the  Smriti  Chandrika  and  the  literal  language 
of  the  Mitakshara  in  Ch.  II,  s.  5,  not  followed, 
Parasara  Bhatta  v.  Ranuaraja  Bhatta 

I.  Ii.  R.  2  Mad.  202 


14. 


Qotraj-sapindas — Males    ex- 


cluding females.  The  females  in  each  line  of  gotra- 
jas  are  excluded  by  any  males  existing  in  that  line 
within  the  limits  to  which  the  gotraj  relationship 
extends.     Rachava  v.  Kat.ingai'a 

I.  L.  R.  16  Bom.  716 


15. 


Sttccf^sion  among 


the  remoter  gotraj-sapindas — Suxxession  per  capita 
and  per  stirpes.  Among  the  remoter  gotrajsapindas 
the  inheritance  goes  per  capita  and  not  per  stirpes, 
Nagesh  I'.  Guburao       .      I.  L.  R^  17  Bom.  303 
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16. 


Grandson      of      brother — 

Mitakshara — Succession — Question  of  priority 
between  the  son  of  the  paternal  uncle  of  the 
deceased  and  his  brother'' s  grandson.  Held<,  that, 
according  to  the  Hindu  law  of  the  Mitakshara 
school,  the  grandson  of  a  brother  is  a  nearer 
sapinda  than  the  son  of  a  paternal  uncle.  Sambhoo 
Dutt  Singh  v.  Jhoottee  Singh,  {1855)  S.  D.  A.  L.  P. 
S82  :  Rutc.he.putty  Dutt  Jha  v.  Rajunder  Narain 
Rae,  2  Moo.  I.  A.  133  ;  Kureem  Chand  Giirain 
V.  Oodung  Garain,  6  W.  R.  C.  R.  15S  ;  Oorhya 
Kooer  v.  Rajoo  Nye,  14  W.  R.  20 S  ;  Bhyah  Ram 
Singh  v.  Bhyah  Ugur  Singh,  13  Moo.  I.  A.  373  ; 
and  Siiha  Singh  v.  Sarfaraz  Kunwar,  I.  L. 
R.  19  All.  215,  referred  to.  Surya  Bhukta  v. 
Lakshminarasommaf  I.  L.  R.  5  Mad.  291, 
dissented  from.  Kalian  Rai  v.  Ratsi  Chandar 
(1901)      ....     I.  Ii.  R.  24  All.  128 

8.  SPECIAL  HEIRS. 

(a)  Males. 

1.  Adopted     son — Kinsmen.     An 

adopted  son  represents  his  adoptive  father,  and  is 
entitled  to  the  share  which  his  father  would  have 
obtained.  When  he  comes  to  share  with  heirs  other 
than  the  legitimately-begotten  sons  of  his  adoptive 
father  in  the  property  of  kinsmen,  he  takes  the 
same  share  that  they  would  take.  Tar  a  Mohun 
Bhuttagharjee  v.  "Kripa  Moyee  Debia 

9  W.  R.  423 


2. 


Right  of  one  of 


family  from  which  he  was  adopted.  A  member  of  a 
Hindu  family  cannot,  as  such,  inherit  the  property 
of  one  taken  out  of  that  family  by  adoption.  The 
severance  of  an  adopted  son  from  his  natural  family 
is  so  comi3lete  that  no  mutual  rights  as  to  succession 
to  property  can  arise  between  them.  Srinivasa 
Ayyangar  v.  Kuppan  Ayyangar.  Rayan  Krish- 
namachariyar  v.   kuppannayyangar 

1  Mad.  180 


3. 


Adoptive  7nother^s 


father — Brother.  An  adopted  son  does  not  suc- 
ceed to  the  estate  of  his  adoptive  mother's 
father  in  preference  to  the  son's  son  of  the  brother 
of  the  adoptive   mother's  father.     Chinnarama- 

KRISTNA  AyYAR    V.    MiNATCHI    AMMAL 

7  Mad.  245 


4. 


MitaksJiara  law. 


An  adopted  son  under  Dattaka  Mimansa  and  Mitak- 
shara succeeds  to  property  to  which  his  adopted 
mother  succeeded  as  the  heiress  of  her  father. 
Sham  Kuar  v.  Gaya  Din    .     I.  L.  R.  1  All.  255 


5. 


Succession      of 


adopted  son  to  relatives  of  adoptive  mother.  Ac- 
cording to  Hindu  law,  an  adopted  son  takes  by 
inheritance  from  the  relatives  of  his  adoptive  mother 
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in  the  same  way  as  a  legitimate  son.  3forun  Moyee 
Dehea  v.  Bepy  Kristo  Gossamee,  W.  R.  F.  B.  121  ^ 
and  Chinnaramakristna  Ayyar  v.  Minatchi  Animal, 
7  Mad.  245,  overruled.  Uma  Sukker  Moitro 
v.  Kali  Komul  Mozumdar 

I.  L.  R.  6  Calc.  256  :  7  C.  L.  R.  145 

Confirmed    by    Privy    Council,    Kali    Komul 
Mozumdar  v.  Uma  Sunker  Moitro 

I.  Ii.  R.  10  Calc.  232  :  13  C.  L.  R.  379 
Ii.  R.  10  I.  A.  138 

JOYKISHORE  ChOWDHRY  V.  PaNCHOO  BabOO 

4  C.  L.  R.  538 


e. 


Share  on  death 


of  one  more  than  three  generations  from  common 
mceslor.  An  adopted  son  is  not  precluded  from 
inheriting  the  estate  of  one  related  hneally,  although 
at  a  distance  of  more  than  three  generations  from  the 
common  ancestor.  Mokundo  Lall  Roy  v.  By- 
KUNT  Nath  Roy 

I.  L.  R.  6  Calc.  289  ;  7  C.  L.  R.  478 

7. ■ — —  Collateral  in- 
heritance. An  adopted  son  inheriting  collaterally 
along  with  collateral  heirs  is  entitled  to  receive  the 
same  share  as  the  other  heirs.  The  Dattaka  Chan- 
drika,  s.  5,  paras.  24  and  25,  cannot  be  construed 
as  an  express  text  limiting  the  share  of  an  adopted 
son  inheriting  collaterally  to  half  the  share  taken 
by  the  other  collateral  heirs.  Dinonath  Mooker- 
JEA  V.  GoPAL  Chunder  Mookerjea 

8  C.  Ii.  R.  57  :  9  C.  L.  R.  379 


8. 


—      Succession      of 


adopted  son  of  one  daughter  and  natural  son  of 
another — Grandfather's  estate.  The  adopted  son  of 
one  daughter  shares  equally  with  the  natural  son  of 
another  daughter  in  the  inheritance  left  by  his 
maternal  grandfather.  Uma  Sunker  Moitro  v. 
Kali  Komul  Mozumdar,  I.  L.  R.  6  Oak.  256, 
followed.  SuRJO  Kant  Nundi  v.  Mohesh  Chun- 
der Dutt        .         .         .      I.  L.  R.  9  Calc.  70 


9. 


Natural    so7i  born 


after  adoption.  An  adopted  son  is  entitled  to 
one-fourth  of  the  estate  of  the  adoptive  father  if  a 
natural  son  is  born  after  the  adoption.  Rukhab  ». 
Chunilal  Ambushet      .     I.  Ii.  R.  16  Bom.  347 


10. 


-'  Share  of  adopted 


son  where  a  so7i  is  subsequently  born — Mitakshara 
—  Vyavahar  Mayukha.  In  Western  India,  both 
in  the  districts  governed  by  the  Mitakshara  and 
those  especially  under  the  authority  of  the  Vya- 
vahar Mayukha,  the  right  of  the  adopted  son,  where 
there  is  a  "  legitimate  son  ' '  born  after  the  adoption, 
extends  only  to  a  fifth  share  of  the  father's  estate. 
In  a  suit  by  an  adopted  son  to  recover  his  share  in 
his  adoptive  father's  estate,  a  sou  having  been  born 
to  the  adoptive  father  subsequently  to  the  plaintiff's 
adoption,  the  Court  of  first  instance  awarded  the 
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plaintiff  a  fourth  share  of  the  property  in  dispute. 
1'he  defendant  appealed  to  the  District  Court,  but  in 
appeal  raised  no  question  as  to  the  extent  of  the 
share  awarded  to  the  plaintiff.  On  second  appeal  to 
the  High  Court  it  was  contended  that,  in  any  event, 
the  plaintiff  was  only  entitled  to  a  fifth  share.  Held, 
that,  under  the  circumstances  and  having  regard  to 
the  nature  of  the  question,  the  point  might  be  taken 
in  second  appeal  on  behalf  of  the  defendant,  and  the 
High  Court  varied  the  decree  by  awarding  the 
plaintiff  a  fifth  share  instead  of  a  fourth  share, 
but  ordered  the  appellant  (defendant)  to  bear  his 
own  costs  of  the  appeal.     Gikiapa  v.  Ningapa 

I.  L.  R.  17  Bom.  100 


11. 


Affiliated     son     (Illatam)- 


Custom  of  illatam — Reddi  caste  of  Nellore.  Under 
the  custom  of  illatam  (afl&Uation  of  a  son- 
in-law)  which  obtains  among  the  Reddis  or  Pedda 
Kapu  caste  of  Nellore,  the  illatam  son-in-law 
does  not  thereby  lose  his  rights  of  succession  to 
the  estate  of  his  natural  father's  divided  brother. 
Balaeami  Reddi  v.  Peea  Reddi 

I.  L,  R.  6  Mad.  267 


12. 


Burden  of  proof. 


N,  a  Hindu,  who  had  admittedly  been  taken  as 
illatam  into  the  family  of  his  father-in-law,  died, 
leaving  property  which  he  had  acquired  by  virtue 
of  his  illatam  marriage.  He  was  succeeded  by  his 
son,  who  died  without  issue,  leaving  only  a  sister 
surviving  him.  In  a  suit  by  the  brother  of  N,  who 
was  the  managing  member  of  his  family,  to  recover 
the  property  from  the  sister  of  the  last  holder : — 
Held,  that,  as  an  illatam  can  succeed  to  property  in 
his  natural  family,  his  natural  relatives  can  succeed 
to  his  property,  and  as  the  paternal  uncle  is  prefer- 
able as  an  heir  to  the  sister,  the  plaintiff  was  primd 
facie  entitled  to  recover  notwithstanding  the  admis- 
sion, and  that  it  was  for  the  defendant  to  establish 
any  special  circumstances  to  rebut  his  claim. 
Ramakristna  v.   Sdbbakka 

I.  Ii.  R.  12  Mad.  442 


13. 


Custom — Survi- 


vorship. The  father  (since  deceased)  of  the  second 
defendant  took  into  his  family  an  illatam  son-in-law, 
who  died  leaving  a  son.  After  the  death  of  the  son 
one  of  his  two  daughters  (who  were  his  only  children ) 
sued  to  recover  a  one-fourth  share  of  the  property 
left  by  the  second  defendant's  father.  Held,  that 
the  plaintiff  was  entitled  to  recover  in  the  absence 
of  proof  of  a  custom  by  which  the  rights  of  the 
plaintiff's  father  should  have  passed  by  survivorship 
to  the  second  defendant.  Malla  Reddi  v.  Pad- 
mamma  .         .         .        I.  Ij.  R.  17  Mad.  48 

14.  Brother's  daughter's  son — 

Mitak&hara  law.     A  brother's  daughter's  son  suc- 
ceeds as  heir,  under  the  Mitakshara,  in  the  absence 
of  Reayef  heirs.     Durqa  Bibee  v.  Janaki  Pershad 
iO  B,  L.  R.  341 :  18  W.  R.  331 
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15. 


Great-grandson 


of  paternal  grandfather.  By  the  Hindu  law  the 
great-grandsons  of  the  paternal  grandfather  are  en- 
titled to  succeed  as  heirs  to  the  deceased  proprie- 
tor, and  are  to  be  preferred  to  the  brother's  daugh- 
ter's son,  because,  although  the  former  can  offer 
but  one  oblation  and  the  latter  two,  yet  that  offered 
by  the  former  is  offered  to  a  paternal  ancestor,  and  is 
therefore  of  superior  religious  efficacy  to  those 
offered  by  the  latter,  which  are  to  maternal 
ancestors   only.     Gobin-d     Proshad    Talookdar 

V.    MOHESH    ChUNDER  StJRMA  GHXnTUCK 

15  B.  L.  R.  35  :  23  W.  R.  117 

See  In  the  matter  of  Oodoy  Churn  Mitter 

I.  Ii.  R.  4  Cale.  411 

And  JuGoiTT  Narain  Singh  v.  Collector  op 
Manbhoom        .  I.  Ij.  R.  4  Calc.  413  note 


16. 


Bengal  school 


of  Hindu  law — Sapinda.  According  to  the  Bengal 
school  of  Hindu  law,  a  brother's  daughter's  son  is  a 
sapinda,  and  is  therefoi«  a  preferable  heir  to  the 
great-great-great-grandfather  s  great-great-great- 
grandson.  1)igfmber  Roy  Chowdhry  v.  Moti 
Lal  Bundopadhya 

I.  Ii.  R.  9  Calc.  563  :  12  O.  L.  R.  204 

(CorUra)   Chooral  Moneb  Bose   v.   Prosonno 
CooMAR  Mitter  ...        1 W.  R,  43 

17. _ Daydbliaga  school 

— Great-grandson  of  paternal  grandfather.  A 
brother's  daughter's  son  does  not  succeed  in  pre- 
ference to  a  great-grandson  of  the  paternal  grand- 
father of  the  deceased.  Haridas  Bundopadhya 
V.  Bama  Churn  Ghattopadhya 

I.  Ii.  R.  15  Calc.  780 

18.   Brother's  son's  daughter's 

son — Brother's  son's  son's  son.  The  right  of  in- 
heritance of  a  brother's  son's  daughter's  son  is 
inferior  to  that  o?  a  brother's  son's  eon's  son. 
Kashee  Mohun  Roy  v.  Raj  Gobind  Chucker- 
butty  .         .  .  24  W.  R.  229' 


19. 


Cousin — Uncle's  son — Childless 


daufjhter.  According  to  the  Hindu  law,  an  uncle's 
son  succeeds  in  preference  to  »  childless  widowed 
daughter.  Tarajmonee  Guptea  v.  Lukheemonek 
Dassea        .        .         .  Marsh.  29  :  1  Hay  67 

1  Ind.  Jur.  O.  S.  22 

20. Paternal        great-aunt's 

grandson — Bandhti.  According  to  the  Hindu 
law  of  succession  in  force  in  the  Madras  Presidency, 
the  grandson  of  a  paternal  great-aunt  of  the  deceased 
inherits  to  him  as  a  bandhu.  Sethurama  t'. 
Ponnammal         .         .       I.  Ii.  R.  12  Mad,  156- 


21. 


First   cousin's   daughter's 


son — Sapindas — Collateral  succession.  The  sapinda 
relationship  exists  between  the  daughter's  son 
and  the  son's  son  of  two  first  cousins ;  the 
former  therefore  is   an   heir   to   the   latter.     Unut 


i 


(     4939     ) 


DIGEST  OF  CASES. 


(     4940     ) 


HINDU  LAW— INHERITANCE— confrf. 

8.  SPECIAL  KEmS—conid. 

(a)  Males — contd. 

Svnker  Moitra  v.  Kali  Kamal  Mozumdar,  I.  L.  i?. 
6  Cede.  256  :  .1  C.  L.  B.  145,  affirmed  on  appeal  bv 
the  Privy  Council,  /.  L.  R.  10  die.  232  :  13  C.  L.  JR. 
379  :  L.  R.  10  I.  A.  138,  and  Padmakumari 
Debi  Choivdhrani  v.  Court  of  Wards,  I.  L.  R.  S 
Calc.  302  :  L.  R.  S  I.  A.  229,  relied  on-  Manik 
Chand  Golecha  v.  Jagat  Settani  Prankumaki 
BiBi       .         .         .         .     I.  L.  R.  17  Calc.  518 

22. Son    of    paternal    uncle — 

Widow  of  another  paternal  uncle.  By  the  Hindu 
law  the  sons  of  a  paternal  unole  inherit  in  pre- 
ference to  the  widow  of  another  patern-dl  nncle  of 
the  propositus.     Rachava  v.  Kalinoapa 

I.  li.  R.  16  Bom.  716 


23. 


Cousin   in   third    degree. 


Held,  that  a  cousin  in  the  third  degree  has  no  right 
of  inheritance  in  the  presence  of  cousins  in  the 
second    degree.       Mahabeer    Pershad    r.    Ram 

SuRUN 3  Agra  6 

24.    Sapindas — Bandhtis — Mitak- 

shara  law — Descendants  in  third  degree  from 
common  ancestor — Second  cousins.  The  plaintiffs 
were  descended  in  the  third  degree  from  31,  who 
was  R's  maternal  great-gi-andfather,  and  R  was 
descended  in  the  third  degree  from  M,  who  was 
the  plaintiff's  maternal  great-grandfather.  Held, 
with  reference  to  the  definition  of  bandhu  and 
sapinda  in  the  Mitakshara  (by  which  school  of 
Hindu  law  the  parties  were  governed),  that  the 
plaintiffs  were  R's  sapindas  through  his  mother,  and 
R  was  the  plaintiff's  sapinda  directly ;  and  being 
thus  mutually  related  as  sapindas,  the  plaintiffs 
were  heritable  sapindas  and  bandhus  of  /?,  ex  parte 
materna,  and  on  his  death  without  issue  were 
entitled  to  his  property  as  his  heirs.  Babtj  Lal  v. 
Nanku  Ram        .        .       I.  L.  R.  22  Calc,  339 

See  Sheobarat  Kuaki  v.   Bhagwati  Prasad 

I.  li.  R.  17  All.  523 


25. 


Daughter's       son— Brother's 


son.  A  daughter's  son  is  one  of  the  nearer  sapindas 
and  in  the  line  of  heirs  before  a  brother's  son  accord- 
ing to  Hindu  law.     Krishnamma  v.  Paf'a 

4  Mad  234 


26. 


Under  the  Hindu 


law,  where  property  is  proved  to  be  a  separate  and 
divided  property,  the  daughters  and  daughter's  son 
are  the  legal  heirs  entitled  to  it,  and  not  more  remote 
relations  to  the  deceased.  Burytar  Singh  v.  Hun- 
see       2  Agra  166 

See  Golab  Koonwer  v.  Shib  Sahai 

2  Agra  54 

and  HiMUNCHinx   v.   Maharaj  Singh 

1  Agra  210 

27.  —  Zamindari  kar' 

nam — Order  of  succession  to  hereditary  office- 
A  woman,  who  had  been  appointed  to  succeed  her 
husband,  the  holder  of  the  hereditary  office  of  kar- 
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nam  in  a  zamindari,  died  leaving  the  defendant,  her 
daughter's  son,  and  the  plaintiff,  the  son  of  her 
late  husband's  paternal  uncle.  Hddf  that  the 
defendant  was  entitled  to  succeed  in  preference  to 
the  plaintiff.  Krishnamma  v.  Papa,  4  Mad.  234, 
followed.     Seetaramayya  v.  Venkataraztt 

I.  Ii.  R.  18  Mad.  420 


28. 


Death  of  widow 


of  last  male  proprietor.  A  daughter's  son  is  on  the 
death  of  the  widow  of  the  last  male  proprietor  a  pre- 
ferable heir  to  descendants  in  the  third  or  fourth 
remove.     Himdnchtjll  v.  Maharaj  Singh 

1  Agra  210 
BuRYAR  Singh  v.  Hfnsee  .     2  Agra  166 

Law  at  Benares. 
law  current   at 


29. 

Held,  that,  according  to  Hindu 
Benares,  the  daughters  '  sons  inherit  in  default  of 
qualified  daughters ;  and  that,  if  there  be  sons  of 
more  than  one  daughter,  they  take  per  capita  and 
not  per  stirpes.  Ram  Sawrtith  Pandey  v.  Basdeo 
Singh 2  Agra  168 

So  in  Madras.  v^MiJTTU  Vizta  Ragunada  Rani 
KoLUNDAPORi  Nachiar  alias  Kattama  Nachiar 
V.  Dora  Singha  Tevar  .         .       6  Mad.  310 


30. 

tirator 


Succession  to  cul- 


Distant  relation.  Distant  relation  (such 
as  those  who  arc  called  distant  sapindas  and  samano- 
dakas)  of  a  deceased  raiyat  is  not  entitled  to  succeed 
by  inheritance  to  the  cultivation  of  a  hereditary 
raiyat.  Held,  with  reference  to  the  above  principle, 
that  the  son  of  the  daughter  is  too  remote  to  succeed 
to  the  tenure  of  cultivating  occupancy  held  by  his 
maternal  granofather.  Ram  Surun  Sokool  i\ 
Sheorutun  Koormee      ,     2  Agra,  Pt.  II,  166 

31.  ^  Mother'' s  sisters. 

According  to  Hindu  law,  a  deceased  daughter's 
son  has  no  right  of  inheritance  to  the  estate  of  his 
maternal  grandfather  during  the  life  of  any  of  his 
mother's  sisters.     Ramdan  v.  Beharee  Lall 

1 N.  W.  114  :  Ed.  1873,  200 

32.  •  Mitakshara  law. 

According  to  Mitakshara  law,  a  daughter's  son 
takes  his  maternal  grandfather's  estate  as  full  pro- 
prietor, and  on  his  death  svich  estate  devolves  on  his 
heirs,  and  not  on  the  heirs  of  his  maternal  grand- 
father. His  gotraja  sapindas,  or  the  persons  related 
to  him  through  his  father,  have  therefore  preferen- 
tial right  to  succeed  him  to  the  persons  related  to 
him  tlu-ough  his  mother.     Sibta  v.  Badri  Prasad 

I.  Ii.  R.  3  AIL  134 


33. 


—  Adopted   son  of 
to   Hindu    law,   a 


daughter — Brothers.  According 
person  cannot  succeed  as  the  adopted  sou  of  a  daugh- 
ter who  has  brothers  alive,  and  who  cannot  be  an  ap- 
pointed daughter  if  she  had  brothers  when  she 
married.  Nor  can  he  succeed  as  claiming  under  a 
bought  son.  Yachereddy  Chinna  Bassavapa  v. 
Yachebbddy  Gowdapa        .    5  W.  R.  P.  C.  114 


I 
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34. 


Great-grandson. 


A  daughter's  son  does    uot  inherit  where  there  is 
a  great-grandson  of  the   deceased  alive.     Gooroo- 

GOBINDO  ChOWDHRY  V.  HUREB  MaDHUB  RoY 

Marsh.  308  ;  2  Hay  401 


35. 


Estate    of   ma- 


ternal grandfather — Daughter.  A  suit  brought 
against  K,  the  widow  of  R,  a  Hindu,  by  the  repre- 
sentatives of  R's  brothers,  H  and  P,  for  possession 
of  this  estate,  ended  in  a  compromise  by  which  the 
defendant  recognized  the  plaintiffs'  rights,  and  con- 
ceded that  the  family  was  joint.  After  K's  death, 
M,  a  daughter  of  E,  brought  a  suit  on  her  own 
behalf  against  the  above-mentioned  plaintiffs  for 
possession  of  her  father's  estate,  but  afterwards 
withdrew  her  claim.  Subsequently  8,  M's  son,  who 
had  been  born  after  K's  compromise,  brought  a  suit 
against  M  and  the  representatives  of  H  and  P  to 
recover  possession  of  the  estate,  on  the  allegation 
that,  the  family  being  a  divided  one,  he  was  entitled, 
under  the  Hindu  law,  to  succeed  to  such  estate,  aua 
that  both  the  compromise  entered  into  by  K  and 
the  withdrawal  of  the  former  suit  by  M  were  in 
fraud  of  his  succession,  and  did  not  affect  his  rights. 
The  Court  of  first  instance  foimd  that  the  plaintiff 
was  entitled  to  succeed  to  the  estate,  but  that,  his 
mother  being  alive,  he  was  entitled  to  possession 
after  hor  death  only,  and  upon  these  findings  gave 
him  a  decree  declaring  his  right  to  possession  on  Jlf '« 
death.  The  lower  Appellate  Court  reversed  the 
decree,  holding  that  the  compromise  entered  into  by 
K  was  conclusive  against  the  plaintiff's  claim,  and 
also  that,  dm-ing  his  mother's  lifetime,  he  had  no 
locus  standi  to  maintain  the  suit.  Per  Mahmood, 
t/.,  that  the  plaintiff's  rights  as  a  daughter's  son 
(which  were  not  affected  by  his  birth  liaving  taken 
place  after  his  maternal  grandfather's  death)  did 
not  entitle  him,  under  ordinary  circumstances,  to 
succeed  to  his  maternal  grandfather's  estate  in  a 
divided  Hindu  family  during  the  existence  of  a 
daughter,  whether  she  were  his  own  mother  or  his 
maternal  aunt :  and  that  the  claim  for  possession 
was  therefore  rishtly  dismissed.  Amritolnl  Base  v. 
Rajoneehant  Hitter,  16  B.  L.  R.  10  ;  Sihta  v.  Badri 
Prasad,  I.  L.  R.  3  All.  434 ;  and  Baijnath  v. 
Mahahir,  I.  L.  R.  1  All.  GOS,  referred  to.  Sant 
Kumar  v.  Deo  Saran        .       I.  L.  R.  8  All.  365 


36. 


Estate  of   son- 


less  Hindu.  In  the  case  of  a  sonless  Hindu,  his 
separate  estate  devolves,  in  the  first  instance,  upon 
his  widow  or  widows,  and  thereafter  upon  the 
daughter  or  daughters,  and  it  is  not  till  the  death  of 
the  daughter  that  the  daughter's  son's  right  of  in- 
heritance initiates  ;  and  the  death  of  a  daughter's 
son  antecedent  to  the  death  of  a  daughter  would 
prevent  the  estate  from  devolving  upon  the  son  of 
•such  daughter's  son.  Dhabup  Nath  v.  Gobind 
•Saban.    Gobind  Saban  v.  Dhartjp  Nath 

I.  li.  K.  8  All.  614 
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37.    Father — Law  in    Gujarat — 

Mother.  In  Gujarat  the  right  of  succession  to  the 
estate  of  a  Hindu  who  is  separate  in  interest,  and 
who  at  his  death,  leaves  a  father  and  mother,  but  no 
issue  or  widow,  devolves  upon  the  father,  in  prefer- 
ence to  the  mother.  Khodabhai  Mahiji  v.  Bah- 
DHAR  D.AXA     .         .         .      I.  L.  B,.  6  Bom.  541 

38.  Father's  brother's  daugh- 
ter's son.  A  father's  brother's  daughter's  son 
cannot  inherit  according  to  Hindu  law.     Gobindo 

HUREEKAR  V.  WOOMESH  ChUNDER  ROY 

W.  R.  F.  B.  176 

Raj  Gobind  Dby  v.  Rajessuree  Dosses 

4  W.  R.  10 


39. 


Sapinda.      A 


father's  brother's  daughter's   son  is  entitled  to  be 
recognized  as  an  heir  according  to   the  Hindu  law 
current   in    the    Bengal     school.     Gitrit    Gobind 
Shaha  Mandal  v.  Anand  Lal  Ghose  Mazumdar 
5  B.  L.  R.  F.  B.  15  :  13  W.  R.  F.  B.  49 

40.  Whether  pre- 
ferential heir  to  mother'' s  brother^ s  son.  Under  the 
Bengal  school  of  Hindu  law,  the  father's  brother's 
daughter's  son  as  heir  is  preferential  to  the  mother's 
brother's  son.  Braja  Lall  Sen  v.  Jib  an  Krishna 
Roy           .         .         .      I.  li.  R.  26  Caic.  285 

41.  Spiritual  benefit 

— Father^s    father''s    brother^s    son.     The    father's 
father's  brother's  son  of  a  deceased  person  stands 
nearer  to  him  in  right  of  succession  than  his  father's      ■ 
brother's  daughter's  son  ;  the  former  is  therefore      ■ 
preferentially  entitled,  on  the  death  of  the  deceased 
person's  wiaow,  to  a  certificate  under  Act   XXVII 

of  1860,  enabUng  hira  to  collect  the  debts  due  to 
the  estate.  Gopal  Chunder  Nath  Coondoo  v. 
Haridas  CfflNi         .  I.  L.  R.  11  Calc.  343 

42.  Father's    father's  sister's 

grandson — Gujarat — Father's  father's  sister's 
grandson — Mother' a  sister' s  son  preferential  heir — 
Moveables  inherited  bi/  widow — Testamentary  . 
power  of  disposition — Mayukha.  In  Gujarat  a 
mother's  sister's  son  is  the  preferential  heir  to  a 
father's  father's  sister's  grandson.  Under  the 
Mayukha  a  widow  has  no  testamentary  power  of 
disposition  over  moveables,  which  have  been  in- 
herited by  her  from  her  husband.  Gadadhar  Bhai 
V.  Chandrabhagabai,  I.  L.  R.  17  Bom.  6W,  followed. 
Chamanlal  v.  Ganbsh  Motichand  (1904) 

I.  li.  R.  28  Bom.  453 

43.  Father's  sister's  son — Great- 
grandson  of  great-great-great  grandfather.  A  father's 
sister's  son  does  not  inherit  when  opposed  to  the 
great-grandson  of  the  great-great-great-grandfather 

of   the    deceased.     Jib  nath    Sfnou  v.    Court  op     m 
Wards  5  B.  L.  R.  442  :  14  W.  R.  117     1 

8.0.  on  appeal  to  Privy  Council 

15  B.  L.  R.  190  :  23  W.  B.  409 
L.  R.  2  I.  A.  163 
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4A.  

— Maternal  grandfather.  Under  the  Hindu  law 
obtaining  in  the  Madras  Presidency,  the  maternal 
grandfather  of  a  deceased  Hindu  succeeds  to  him  in 
preference  to  his  paternal  aunt.  Chinnammal  v. 
Venkatachala  .         .         I.  L.  R.  1^  Mad.  421 


45. 


Grandson — Mitakshara  law. 


Under  the  Mitakshara  law,  a  grandson  (his  father 
being  dead)  shares  equally  with  a  son  the  self- 
^cquired  property  of  the  grandfather.  Luchomun 
Pershad  v.  Debee  Pershad      .  1  W.  R.  317 


46. 


Sons  ' '  as  iised 
used  in 


in  the  Mitakshara.  The  term  "  sons 
Mitakshara,  Ch.  II,  s.  4,  §  7,  and  s.  5,  §  1,  does 
not  include  grandsons.  Subaya  v.  Lakshminara- 
SAMMA  .         .         .       I.  Ij.  R.  5  Mad.  291 


47. 


Grandson  of 


brother — Mitakshara  law.  Under  the  Mitakshara 
law,  a  brother's  grandson  may  be  an  heir.  Oorhya 
Xooer  v.  Rujoo  Nye  Sookool     .  14  "W.  R.  208 

KUREEM  ChAND  GuSAIN  V.  OODUNG  GUSAIN 

6  W.  R.  158 

48.  La^v  in  Madras 


Presidency — Paternal  uncJe^s  son.  According  to 
the  Hindu  law  of  succession  current  in  the  Madras 
Presidency,  a  paternal  uncle's  son  succeeds  to  the 
inheritance  before  a  brother's  grandson.  Sijraya 
V.  Lakshmtnarasamma    .     I.  L.  R.  5  Mad.  291 


49. 


Grandson      of 


maternal  grandfather^  s  brother.  According  to  Hindu 
law,  the  grandson  of  a  brother  of  a  grandfather 
of  the  deceased  is  heir  to  his  property  in  default  of 
nearer  heirs.  Braja  Kishor  Mitter  Mozijmdar 
V.  Radha  Gobind  Dutt 

3  B.  li.  R.  A.  C.  435  :  12  W.  R.  339 


50. 


Grandson  of  sis- 


ter— Maternal  uncle's  son — Right  to  sue  as  rever- 
sioner. The  plaintiff  sued  as  the  nearest  reversion- 
ary heir  of  one  F,  deceased,  to  obtain  a  declaration 
that  certain  alienations  made  by  the  widow  (who  was 
defendant  No.  1 )  in  favour  of  defendant  No.  2  were 
not  binding  on  the  reversion.  Defendant  No.  3 
was  the  son  of  Vs  sister's  son,  and  was  joined  in 
the  suit,  because  he  claimed  to  be  a  nearer  heir 
than  the  plaintiff,  who  was  the  son  of  F'.9  maternal 
uncle.  Held,  that  both  the  plaintiff  and  defendant 
No.  3  were  athma  bandhus  of  the  deceased,  but 
defendant  No.  3  was  the  nearer  reversionary  heir. 
Balusami  Pandithar  v.  Narayana  Rat7 

I.  L.  R.  20  Mad.  342 


51. 


Grandsons     of 


daughter  of  alienor'' s  deceased  husband — Bandhus — 
Reversioners.  Held,  in  a  suit  to  set  aside  an  aliena- 
tion made  by  a  Hindu  widow  of  property  which  had 
been  of  her  deceased  husband  in  his  lifetime,  that  the 
sons  of  the  son  of  a  daughter  of  the  alienor's  late 
husband  were,  their  father  and  grandmother  being 
dead,  reversioners,  and,  as  such,  entitled  to  sue  to  set 
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aside  the  alienation  made  by  the  widow.  Kriah- 
nayya  v.  Pichamma,  I.  L.  R.  11  Mad.  'J87,  and  Bahu 
Lai  V.  Nanku  Ram,  I.  L.  R.  22  Cole.  339,  referred 
to.     Sheobarat  Kuar  v.  Bhagwati  Prasad 

I.  L.  R.  17  All.  523 


52. 


Grandson  of 
According   to 


mother^  s  maternal  uncle — Bandhu. 
the  Hindu  law  of  succession  in  force  in  the  Madras 
Presidency,  the  grandson  of  the  maternal  uncle  of 
the  deceased's  mother  is  in  the  line  of  heirs. 
Ratnasubbu  v.  Ponnappa   .  I.  L.  R.  5  Mad.  69 

53. Great     grandson — Son    of 

son's  son — Daughter'' s  son.  According  to  the  Hindu 
law  of  descent,  the  son  of  a  son's  son  is  preferred, 
in  the  order  of  succession,  before  a  daughter's  son. 

GOOROOGOBINDO  ChOWDHRY  V.      HURREEMADHUB 

Roy  .         .        Marsh.  398  :  2  Hay    401 


54. 


Sons  of  grand- 


daughter. According  to  the  Hindu  law  which  pre- 
vails in  Madras,  the  sons  of  a  grand-daughter  are  ex- 
cluded from  the  inheritance.  The  plaintiff  brought 
a  suit  for  a  moiety  of  the  estate  of  his  deceased 
second  cousin,  who  left  no  issue  or  nearer  kindred, 
claiming  through  his  maternal  great-grandfather. 
Held,  that  the  plaintiff  was  not  entitled  to  inherit 
the  estate  of  the  deceased.  Kissen  Lala  v. 
Ja VALLA  Prasad  Lala  .         .     3  Mad.  346 


55. 


Daughter's  son's 


son — Great.grand-daughters — Bandhu.  N,  the  daugh- 
ter of  J,  inherited  his  property  under  Hindu 
law.  N  had  a  son  who  predeceased  her,  leaving  a 
son  K.  Held,  that  K,  being  a  bandhu,  was  entitled 
to  the  property  of  J  on  the  death  of  N  in  preference 
to  the  daughters  of  N.     Krishnayya  v.  Pichamma 

I.  Ii.  R.  11  Mad.  287 

56. Great-grandson 

of  great-great-great-grandfather — Mitakshara  lata 
— Great-grandson — Bandhu — Gentiles — Father' s  sis- 
ter''s  son.  The  gi-eat  grandson  of  the  great-great- 
great- grandfather  of  the  deceased  is,  according  to  the 
Mitakshara,  a  nearer  heir  to  the  deceased  than  his 
father's  sister's  son.  Jibnath  Singh  v.  Court  op 
Wards  .        5  B.  L.  R.  442  :  14  W.  R.  117 

s.c.  on  appeal  to  the  Privy  Council 

15  B.  L.  R.  190  :  23  W  R.  409 
Ii.  R.  2  I.  A.  163 

57.  Great- great-grandson      of 

grandson — Samanodaka.  D,  being  the  grand- 
son's great-great-grandson  of  the  common  ancestor, 
who  was  the  ninth  in  ascent  from  K,  deceased 
was  reckoned  as  a  samanodaka  and  among 
the  heirs  of  K.    Kalian  Singh  v.  Pankuar 

7  N.  W.  338 


58. 


Great-great- great-  grandson 


of  great -great-great-grandfather — Mitakshara 
law — Gentiles.  According  to  the  Mitakshara,  the 
great-gi-eat-great-grandson  of  the  great-great- 
great-grandfather   of   the   deceased    is  entitled  to 
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succession    as  one  of  the    gentiles.     Byha    Ram 
Singh  v.  Agar  Singh 

5  B.  Ii.  B.  293  :  14  W.  R.  P.  C.  1 
13  Moo.  I.  A.  373 


59. 


Half-blood  relatives — Dis- 


tinction httween  wholehlood  and  hdlf-hlood — Sa- 
pinda  relations  other  than  brothers  and  their  sons. 
The  distinction  of  whole-blood  and  half-blood 
applies,  according  to  the  rule  of  succession  of  the 
Mitakshara  founded  on  propinquity  of  blood,  to 
sapinda  relations  other  than  the  brother  and  his 
sons.  8amat  v.  Amra,  I.  L.  R.  6  Bom.  394,  not 
followed.     Sub  A  Singh  v.  Sarafraj  Kxtnwar 

I.  Ii.  R.  19  All.  215 

60. Half-brothers— ^ro^Aers  ofjhe 

wholehlood  and  of  the  half-blood.  By  the  Hindu 
law  current  in  Bengal  a  brother  of  the  whole- 
blood  succeeds  in  the  case  of  an  undivided 
immoveable  estate  in  preference  to  a  brother  of 
the  half-blood.  Overruling  Tiluck  Chunder  Roy  v. 
Ram  Luckhee  Dossee,  ^  W.  R.  41  ;  Kcylash  Chunder 
tiircar  v.  Oooroo  Churn  Sircar,  3  W.  R.  43  ;  Oooroo 
Churn  Sircar  v.  Koylash  Chunder  Sircar,  6  W.  R. 
93.  Rajkishore  Lahoory  v.  Gobind  Chunder 
Lahoory.  Rammoney  Dossee  v.  Gobind  Chun- 
der Lahoory 

I.  L.  R.  1  Calc.  27  :  24  W.  R.  234 

Ishen  Chunder  Chowdhry  v.  Bhyrub  Chun- 
der Chowdhry  .         .     V    •         5  W«  ^»  21 

61  Nephew     of     half-blood— 

Brothers  of  whole  and  half-blood.  A  nephew 
of  the  half-blood  is  excluded  from  succession  by 
brothers  of  the  whole  and  half-blood.  Prithee 
Singh  v.  Court  of  Wards  .     23  W.  R.  272 


62. 


Brothers     of    "wrhole     and 


half-blood.  Where  two  uterine  brothers  and  a 
half-brother  are  members  of  a  joint  Hindu 
family,  and  one  of  the  two  former  dies,  the  brother 
of  the  half-blood  is  not  entitled  to  receive  anj^hing 
out  of  the  share  of  the  deceased.  Cheyt  Narain 
Singh  v.  Bunwaree  Singh        .      23  W.  R.  395 


63. 


Rule  of  succes- 


sion as  between  relatives  of  the  whole-blood  and 
half-blood — Brothers — Brother^  s  sons — Collaterals. 
The  plaintiffs  (along  with  others  not  parties  to 
the  suit)  were  relations  of  the  half-blood  to  the 
propositus,  and  the  defendants  were  his  relations 
of  the  whole-blood  ;  but,  counting  from  the  ances- 
tor, the  plaintiffs  were  sapindas  of  the  fifth  degree, 
and  some  of  the  defendants  sapindas  of  the  sixth, 
and  the  rest  sapindas  of  the  seventh  degree  of  the 
propositus.  Held,  that,  there  not  being  any  special 
provision  in  the  Mitakshara  or  the  Mayukha  in 
respect  of  person  of'  the  half-blood  other  than 
brothers  and  their  sons,  the  general  rule  appUes, 
that  the  nearest  sapinda  succeeds  in  the  absence 
of  special  local  custom  to  the  contrary,  and  there- 
fore the  plaintiffs  were  the  heirs  of    the  propositus 
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to  the  exclusion  of  the  defendants  or  any  of  them. 
Samat  v.  Amra      .         .    I.  L.  R.  6.  Bom.  394 


64. 


Dayabhaga  law. 


According  to  the  Dayabhaga,  a  brother  of  the 
whole-blood  in  a  joint  family  succeeds  in  preference 
to  the  brother  of  the  half -bl  ood  to  the  share  of  a  de- 
ceased brother.  Rajkishore  Lahoory  v.  Oobind 
Chander  Lahoory,  I.  L.  R.  1  Calc.  '17  :  24  W.  R. 
234,  approved.  SheO  Soondary  v.  Pirthee 
Singh       .         .         .         .        L.  R.  4 1.  A.  147 


65. 


Sons  of  half  sisters — Siicces- 


sion  to  estate  of  deceased  brother — Half-blood  and 
whole-blood-  Under  the  Bengal  school  of  Hindu 
law,  sons  of  sisters  of  the  half-blood  are  entitled 
to  succeed  equally  with  sons  of  sisters  of  the  whole- 
blood  to  the  property  of  a  deceased  brother. 
Bholanath  Roy  v.    Rakhal    Dass    Mukherji 

I.  L.  R.  11  Calc.  69 


66. 


Uncles  of  -whole-blood  and 


half-blood.  For  the  purpose  of  inheritance, 
an  uncle  of  the  whole-blood  is  not  entitled  to  prefer- 
ence over  one  of  the  half-blood.  One  B,  a  minor, 
died  leaving  him  surviving  two  paternal  uncles,  one 
of  whom  was  an  uncle  of  the  whole-blood  and  the 
other  of  the  half-blood.  The  nephew  and  the  uncles 
were  found  to  be  divided  from  each  other.  Held, 
that  the  two  uncles  were  entitled  to  inherit  the  pro- 
perty of  their  deceased  nephew  in  equal  shares. 
Sawat  V.  Amra,  I.  L.  R.  6  Bom.  3"4,  considered. 
Svha  Singh  v.  Sarofraz  Kunwar,  I.  L.  R.  2.V  All.  tlS, 
not  followed.  Vithalrao  Krishna  Vinchurkab 
v.  Ramrao  Krishna  Vinchurkar 

I.  Ii.  R.  24  Bom.  317 


67. 


—     Husband — Childless      unfe — 


Gift  at  marriage.  If  a  Hindu  wife  dies  childless,  all 
proi)erty  given  to  her  by  her  father  at  the  marriage 
("  before  the  nuptial  fire  ")  goes  to  the  husband. 
"  Given  before  the  nuptial  fire  "  is  only  a  term  to 
signify  all  gifts  during  the  continuance  of  the 
marriage  ceremonies.  Bistoo  Pershad  Burral  v. 
Radha  Soondar  Nath       .         .      16  W.  R.  115 

68. Husband,    heirs 

of — Childless  undotc — Nagar  Pissa  Vania  caste. 
Property  inherited  from  her  deceased  husband  bya 
childless  widow  among  the  Nagar  Vissa  Vanias,  at 
her  death  intestate,  devolves  on  the  relations  in 
blood,  on  the  mother's  side,  of  the  husband  in 
preference  to  the  heirs  and  next-of-kin  of  the 
widow.  In  the  goods  of  Nathibai.  Jaikishen 
Das  Gopal  Das  v.  Harkisen  Das  Hullodhar 
Das       .         .        .         .  I.  Ii.  R.  2  Bom.  9 

69.  -  Nephew — Mitakshara    law^ 

Under  the  Mitakshara,  a  nephew  succeeds,  not  as 
the  heir  of  his  father,  but  as  the  direct  heir  of  his 
uncle.  Brojo  Mohun  Thakur  v.  Gouree  Pershad 
Chowdhry         .         .         .         .      16  W.  R.  70 


70. 


In    default   of 


brothers,  brother's  sons  succeed,  taking  according  to 
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numbers,  and  not  by  representation  as  grandsons  ; 
but  brothers'  sons  are  totally  excluded  by  the 
existence  of  brothers.  Brojokishoree  Dossi  v. 
Sreb  Nath  Bose         .         .         .     9  W.  R.  463 


71. 


Brother— Joint 
an     undivided 


undivided  family.  Where,  in 
Hindu  family  living  under  the  Mitakshara  law, 
a  person  dies  without  leaving  issue,  but  leaving  a 
brother  and  a  nephew,  the  son  of  a  predeceased 
brother,  the  latter  is  not  excluded  from  succession 
by  the  former.  Bhimul  Doss  alias  Lall  Baboo  v. 
Choonee  Lall        .         .      I.  L.  B.  2  Calc.  379 

72,  ■ Property  pur- 
chased by  widow  henami  for  a  relation — Stepson.  A 
stepson  made  over  property  to  his  stepmother  for 
her  support.  Out  of  the  produce  she  bought  pro- 
perties for  her  nephew  in  the  names  of  other  parties. 
Heldf  under  the  circumstances,  that  the  purchased 
property  on  her  death  went  to  the  nephew,  and 
not  to  the  stepson,  as  heir  of  her  husband. 
Chandranath  Roy  v.  Ramjai  Mazumdar 

6  B.  Ii.  B;  303  :  15  W.  B.  P.  C.  7 


73. 


Deceased       bro- 


ther's son.  A  brother's  son  succeeds  as  heir  in  pre- 
ference to  a  sister  or  a  grand -daughter  (daughter 
of  a  predeceased  son).  Both  under  the  Majoikha 
and  the  Mitakshara,  the  sister  comes  in  as  a  gotraja 
sapinda,  and  as  such  must  be  postponed  to  the 
brother's  son,  who  is  a  sapinda.  Mulji  Pursho- 
TUM  V.  Ctjrsandas  Natha  I.  L.  B.  24  Bom.  563 


74. 


■  Succession  to 


cultivator.  On  the  death  of  a  raiyat  having  right  of 
occupancy,  a  nephew  may  succeed  to  his  holding  by 
right  of  inheritance  if  he  were  residing  with  him  in 
the  village,  and  not  elsewhere,  Doorga  Pershad 
V.  DoocHUR  Pershad  .         .         3  Agra  188 


75. 


—   Succession       to 


tenant-right — Custom.  In  the  absence  of  any  evi- 
dence of  special  custom  a  nephew  cannot  inherit  the 
tenant-right  from  his  uncle,  whose  legal  heirs 
were  his  sons.     Omeao  Singh  v.  Pertab 

3  Agra  143 


76. 


Interest  of 


Members  in  share  that  lapses.  Though  a  Hindu 
family  may  be  joint  and  in  union,  all  the  members 
do  not  necessarily  share  in  a  portion  that  may 
lapse, — e.g.,  a  brother's  son  takes  his  own  share 
as  well  as  the  lapsed  share  of  a  brother's  son  in 
preference  to  the  grandsons  of  another  brother. 
Madho  Singh  v.  Bindessery  Roy   .  3  Agra  101 


77. 


Separated  son — Father's  wi- 


dow— Inheritance  not  subject  to  obstruction.  Under 
the  Mitakshara  law,  a  divided  son  (no  undivided 
sons  surviving)  is  entitled  to  succeed  to  his  father's 
share  in  preference  to  his  father's  widow.  The 
son's  right  of  inheritance  under  Hindu  law  is 
distinguished  from  that  of  all  other  heirs,  in  that 
it  is    "  a  pratibandha,"    not    liable    to    obstruc- 
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tions,  and  the  functions  assigned  to  the  son,  and 
the  character  ascribed  to  him  in  the  religious 
system  of  the  Hindus,  explain  the  preference  in  the 
succession  accorded  to  him.  Ramapa  Naicken 
V.  Sithammal   .         .         .   I.  L.  B.  2  Mad.  182 


78. 


Relinquishm  ent 


of  share  by  son — Disherison — Private  arrangement 
—  Widow — Separated  son.  The  eifect  of  a  Hindu 
son  rehnquishing  for  a  sum  of  money  his  share  in  the 
property  of  his  father,  natural  or  adoptive,  and 
agreeing  not  to  claim  it  during  or  after  his  father's 
lifetime  is  to  place  him  in  the  position  of  a  sepaiuted 
son.  The  reHnquishment  does  not  amount  to  dis- 
herison. If  therefore  the  father  on  such  reHnquish- 
ment makes  an  aUenation  of  his  estate,  it  wiU  take 
effect,  but  otherwise  his  separated  son  will 
inherit  in  preference  to  his  widow.  Balkrishna 
Trimbak  Tendulkar  v.  Savitribai 

I.  L.  B.  3  Bom.  54 


79. 


Mitakshara — 


Partition — Right  of  son,  born  after  partition,  to 
father's  property.  The  property  acquired  by  a 
Hindu  governed  by  the  law  of  the  Mitakshara  after 
a  partition  has  taken  place  between  him  and  his 
sons  devolves  on  his  death,  when  he  leaves  a  son 
born  after  partition,  on  such  son,  to  the  exclusion 
of  the  other  sons.  Nawal  Singh  v.  Bhagwan  Singh 

I.  Ii.  B.  4  All.  427 


80. 


Sons  of  a  sepa- 


rated  brother — Vyavahara  Mayukha,  Ch.  iv,  s.  S — 
Widow  of  a  united  brother's  son.  The  sons  of  a  sepa- 
rated brother  inherit  in  preference  to  the  widow  of 
the  son  of  an  undivided  brother.  Nahalchahd 
Harakchand   v.     Hemchand 

I.  Ii.  B.  9  Bom.  31 

81.    -— Separated       grandson— 

Partition — Self-acquired  property  of  grandfather. 
Descent  of — United  sons.  Right  of.  As  between 
united  sons  and  a  separated  grandson,  the  succes- 
sion on  the  grandfather's  death  to  the  property, 
both  ancestral  and  self- acquired,  left  by  him 
goes,  in  preference  according  to  Hindu  law,  to  the 
united  sons.     Fakirappa  v.  Yellappa 

I.  L.  B.  22  Bom.  101 


82. 


Separated 


brothers — 


United  brother — Survivorship,  right  of.  T\\o  Hindu 
brothers  who  hold  the  ancestral  estate  in  common 
with  a  third  brother  may  nevertheless  hold  self- 
acquired  property  in  common  between  them- 
selves in  such  a  manner  as  to  give  a  right  of  survi- 
vorship to  one  of  themselves.  Leaving  out  of  the 
question  the  survivor's  right  to  succeed,  and  looking 
at  the  half  share  of  the  deceased  brother  as  having 
been  held  separately  on  his  own  account,  his  heir 
in  respect  of  that  property  would  be  his  widow,  and 
during  her  lifetime  the  third  brother  could  have  no 
right  of  succession.  Sham  Narain  v.  Court  op 
Wards         .         .        .        •  20  W.  B.  197 
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83. 


Separated  bro- 


ther. A,  one  of  four  brothers  in  joint  possession  of 
ancestral  property,  separated  himself  in  food,  wor- 
ship, and  estate,  leaving  his  three  brothers  jointly 
possessed  of  their  undivided  three-fourth  shares, 
A  died  unassociated,  leaving  a  son  and  heir  B.  The 
three  brothers  continued  and  died  associated,  two 
without  heirs  and  a  third  leaving  a  son  and  heu*  C. 
Heldy  that  B  had  no  claim  to  any  part  of  the 
undivided  three-fourth  shares  as  against  C,  who  took 
the  whole  absolutely.  Jadub  Chunder  Ghosb 
V.   Benodbehary  Ghose       .         .     1  Hyde  214 


84. 


Reunion — Succession    of    re- 


united members.  In  a  Hindu  family,  when,  after 
partition,  certain  members  of  the  family  reunite  : 
Held,  that,  if  a  reunion  actually  takes  place  between 
the  proper  parties,  their  representatives  and  de- 
scendants, however  remote,  will  remain  joint  until  a 
fresh  partition  takes  place.  The  members  of  the 
reunited  family  and  their  descendants  succeed  to 
each  other  to  the  exclusion  of  the  members  of  the 
unassociated  or  not  reunited  branch.  Tara  Chand 
Ghose  v.  Ptjdum  Lochun  Ghose 

5  W.  R.  249  :  1  Ind.  Jur.  N.  S.  207 


85. 


Requisites  for 


proof  of  reunion.  According  to  Hindu  law,  mere 
living  together  in  one  residence  or  joint  trade  does 
not  constitute  a  reunion  after  partition,  but  there 
must  be  junction  of  estate.  When  such  reunion  is 
satisfactorily  established,  Courts  are  bound  to  give 
a  preference  to  the  reunited  parceners  to  the  exclu- 
sion of  the  members  or  their  issue  who  have  not 
been  so  reunited.  Gopal  Chundba  Daohoria  v. 
Ken  ARAM  Daghoria      .         .         .7  W.  R.  36 


86. 


Reunion    of  de- 


scendants of  members — Reunion  not  affecting  inherit- 
ance. Heldf  that  after  separation  reunion  in  order  to 
affect  the  inheritance  must  be  made  by  the  parties  or 
some  of  them  who  made  the  separation.  If  any  of 
their  descendants  think  fit  to  unite,  they  may  do  so  ; 
but  such  a  union  is  not  reunion  in  the  sense  of  the 
Hindu  law,  and  does  not  affect  the  Inheritance. 
Visvanath  Gungadhitr  v.  Krishnaji  Gunesh 

3  Bom.  A.  C.  69 


87. 


—    Separated     bro- 


ther. Of  three  brothers  forming  together  a  joint 
Hindu  family,  one  separated  himself  therefrom,  and 
died  leaving  a  son,  the  plaintiff.  The  other  two  w^th 
their  families  remained  joint ;  one  died  leaving  a  son, 
the  defendant ;  the  other  died  leaving  a  widow.  On 
the  widow's  death,  this  suit  was  brought  to  establish 
the  plaintiff's  right  as  one  of  the  two  next  rever- 
sionary heu's.  Held,  that  a  separated  brother  does 
not  inherit,  and  that  the  defendant  was  alone  en- 
titled to  succeed.  Quaere  :  as  to  the  effect  of  reunion 
in  inheritance.  Kesabram  Mahapattar  v.  Nand- 
kishor  Mahapattar 

3  B.  L.  R.  A.  O.  7  ;  11  W.  R.  308 
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88. 


Separated      andS 


reunited  brothers — Widow.  A  Hindu  died  leaving 
a  widow,  a  brother,  and  two  nephews  the  plaintiff 
and  the  defendant.  The  brother  was  the  defend- 
ant's father  ;  he  and  the  widow  were  since  dead,, 
the  widow  having  died  in  the  brother's  lifetime. 
The  plaintiff  claimed  to  be  entitled  to  a  moiety  of 
the  estate  of  the  deceased  by  inheritance.  The 
defendant  claimed  the  whole  on  the  ground  that 
the  deceased  lived  as  a  reunited  or  associated 
brother  with  his  (the  defendant's)  father,  %vhereas 
the  plaintiff  was  the  son  of  a  separated  brother  of 
the  deceased.  Held,  that  the  material  issue  to  be- 
tried  in  the  case  was  whether  the  widow  lived  in  a 
state  of  reunion  ^^•ith  the  defendant,  as  her  husband 
had  done  with  the  defendant's  father,  or  whether 
she  at  the  time  of  her  death  lived  separate  from 
him,  though  in  the  same  family  house.     Ramhabi 

SaRMA  v.  TriHIRAM  SaPwMA 

7  B.  L.  R.  337 :  15  W.  R.  44a 


89. 


Succession,  ap- 


plication of  the  law  of.  Where  there  has  been  a 
reunion  between  persons  expressly  enumerated  in 
the  text  of  Brihashpati,  viz.,  father,  brother,  and 
paternal  uncle,  and  where  their  descendants  con- 
tinue to  be  members  of  the  reunited  Hindu  family,, 
the  law  of  inheritance  applicable  to  the  latter  is 
the  same  as  in  the  case  of  the  death  of  any  of  those 
between  whom  the  reunion  took  place.  Tara  Chand 
Ohose  v.  Pudum  Lochun  Ghose,  5  W.  R.  249  :  1  Ind. 
Jur.  N.  S.  207  ;  Oopal  Chunder  Daghoria  v.  Kena- 
ram  Daghoria,  7  W.  R.  35  ;  and  Ramhari  Sarma 
V.  Trihiram  SOrma,  7  B.  L.  R.  336  :  15  W.  R: 
442,  referred  to.  Abhai  Churn  J  an  a  v.  Manoal 
Jana  .     I.  Ii.  R.  19  Calc.  634 


90. 


Divided     bro*- 


thers  of  the  full-blood — Son  of  a  reunited  half- 
brother.  In  1872  a  partition  took  place  between  the 
members  of  a  joint  Hindu  family,  being  three  bro- 
thers of  the  full  and  three  of  the  half-blood.  Two  of 
the  brothers,  being  the  sons  of  different  mothers, 
subsequently  reunited.  The  elder  took  the  plaintiff 
in  adoption,  and  died  during  the  infancy  of  the 
plaintiff.  The  reunited  half-brother  retained  posses- 
sion of  their  joint  property  till  his  death,  when  the 
present  suit  was  instituted  to  recover  his  share  in  the 
property.  The  two  uterine  brothers  of  the  deceased 
resisted  the  plaintiff's  olaim.  Held,  that  the  plaint- 
iff was  entitled  to  a  one-third  share.  Ramasami 
V.  Venkatesam     .         .     I.  L.  R.  16  Mad.  440* 


91. 


Presumption — 


Marriage  of  daughter  into  another  family.  A  parti- 
tion having  taken  place  among  three  brothers,  A,  B, 
C,  the  members  of  a  joint  family,  two  of  the  brothers, 
A  and  B,  subsequently  reunited.  A  died  leaving 
two  grandsons.  On  the  death  of  B  leaving  a 
daughter,  who  married  but  subsequently  died  with- 
out male  issue,  the  grandsons  and  the  sole  repre- 
sentative of  C,  who  also  had  died,  claimed  to  be 
entitled  as  one  of  the  reversionary  heirs  of  J5  to  on** 
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third  of  his  property.  Held,  that,  the  daughter 
of  B  having  married  into  another  family,  no  pre- 
sumption could  be  drawn  from  the  reunion  of  A  and 
B  that  the  co-parcenary  continued  as  between  the 
defendants  of  A  and  B  up  to  the  death  of  B's 
daughter.     Krodesh  Sen  v.  Kamtni  Mohun  Sew 

10  C.  L.  R.  161 

92. Sister's    daughter's     son — 

Inheritance — Mitakshara — Sister's  daughter's  son. 
A  sister's  daughter's  son  is  an  heir  according  to  the 
Mitakshara.  Umaid  Bahadur  v.  Udoi  Chand 
alias  MuNMUN 

I.  L.  R.  6  Cale.  119  :  6  C.  L.  R.  500 


93. 


Sister's        son — Mitakshara. 


In  the  absence  of  nearer  relatives,  a  man  may  be  heir 
to  his  mother's  brother  as  regards  property  subject 
to    the    Mitakshara.     Amrita    Kumari    Debi    v. 

LUKHINARAYAN  ChUCKERBUTTY 

2  B.  L.  R.  P.  B.  28 


s.c.     Omrit    Koomaree 
Narain  Chuckerbutty 

94.  


DaBEE     v.     LrCKHEE 

10  W.  R.  P.  B.  76 

Mitakshara  and 


Mithila  law.  A  sister's  son,  except  in  Bengal,  is  no 
heir  according  to  the  Mitakshara  or  the  Mithila 
school.     JowAHiR  Rahoot  v.  ELailassot 

1  W.  R.  74 

95.  A  sister's  son  is 

not  an  heir  according  to  law.  Bhebm  Ram 
Chuckerbutty  v.   Huree  Kishore  Roy 

1  W.  R.  359 


96. 


Death   of    last 


female  heir  of  uncle.  If  a  sister's  son  is  alive  at  the 
death  of  his  uncle's  last  preceding  female  heir  who 
succeeded  to  the  property,  he  takes  the  succession. 
Seeta  Ram  Gossain  v.  Fakeer  Chand  Chucker- 
butty     .....      15  W.  R,  433 

See  Rashbeharee  Roy  v.  Nimaye  Churn 

W.  R.  1864,  223 


97. 


Mother' s  sister' s 


son.  According  to  the  general  principles  of  Hindu 
law,  a  sister's  son  is  a  preferential  heir  to  a  mother's 
sister's  son,  as  being  capable  of  conferring  greater 
spiritual  benefits  upon  the  soul  of  the  deceased. 
Gonesh  Chunder  Roy  v.  Nil  Komul  Roy 

22  W.  R.  264 


98. 


According    to 


the    Mitakshara,    a    sister's    son    cannot    inherit. 
Thakoorain  Sahiba  v.  Mohun  Lall 

7  W.  R.  P.  C.  25  :  11  Moo.  I.  A.  386 


99. 


-  Law  in  Madras. 


According  to  the  Hindu  law  in  force  in  the  Madras 
Presidency,  a  sister's  son  does  not  inherit.       Doe 

D.    KULLAMMAL  V.    KUPPU   PiLLAI       .       1  Mad.  85 

100. - Bandhu.  Ac- 
cording to  the  Hindu  law  of  suc^cession  in  force  in  the 
Madras  Presidency,  a  sister's  son  is  in  the  line  of 
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heirs.  Semble :  He  is  a 
Tirupati  Ryaningaru  v. 
GoPALA  Narasimha  Rau 

101.  


bandhu.     Chelikani 

SURANENI      VeNCATA 

6  Mad.  278 


Sapinda.     A 

sister's  son  does  not  succeed  as  a  sapinda.     Strini- 
VASA  Ayyangar  v.  Rangasami  Ayyangar 

I.  li.  R.  2  Mad.  304 


102. 


Mitakshara 


law.  Held,  that  in  the  absence  of  nearer  relatives  a 
man  may  be  heir  to  his  mother's  brother  as  regards 
property  which  is  governed  by  the  Mitakshara  law  of 
inheritance.  Thakoorain  Sahiba  v.  Mohun  Lall,  11 
Moo.  I.  A.  3S6  ;  Rao  Kurun  Singh  v.  Mahomed 
Fyaz  Ali  Khan,  10  B.  L.  R.  P.  C.  1  ;  14  Moo. 
I.  A.  176,  1S7 ;  Amrita  Kumari  Debi  v.  Lukhi 
Narayan  Chuckerbutty,  2  B.  L.  R.  F.  B.  2S  ;  Gri- 
dhari  Lall  Roy  v.  Bengal  Government,  1  B.  L.  R. 
P.  C.  44  ;  Naraini  Kuar  v.  Chundi  Din,  I.  L.  R^ 
9  All.  467 ;  and  Umaid  Bahadur  v.  Udoi 
Chand,  I.  L.  R.  6  Calc.  119,  refen-ed  to.  Raghu- 
nath  Kuari    v.   Munnan   Misr 

I.  L.  R.  20  All.  191 


103. 


Bandhu.  Ac- 


cording to  the  Hindu  law  current  in  the  Madras. 
Presidency,  assuming  that  a  sister  is  entitled  to 
inherit  as  a  bandhu,  the  claims  of  a  sister's  son  are 
superior.  Kutti  Ammal  v.  Radakrishna  Aiyan,. 
S  Mad.  88,  approved.  Lakshmanammal  v.  Tiru- 
VENGADA  MuDALi     .  I.  L.  R.  5  Mad.  24L 


104. 


Mitakshara 


law.  By  the  Mitakshara,  a  male  descendant  in  the 
fifth  degree  from  the  great-grandfather  of  the  pro- 
positus succeeds  to  the  exclusion  of  the  sister's  son.. 
Golab  Sing  v.  Rao  Kurun  Sing.  Rao  Kubun 
Sing  v.  Mahomed  Fyaz  Ali  Khan 

10  B.  L.  R.  P.  C.  1 
14  Moo  I.  A.  176, 187 


105. 


Mitakshara.. 


According  to  the  Mitakshara,  a  sister's  son,  who  is  a 
bandhu  and  not  a  sapinda  similar  to  a  daughter's- 
son,  cannot  inherit  until  the  direct  male  line  down 
to  and  including  the  last  samanodaka,  i.e.,  foui-teen 
degrees  of  the  direct  male  line,  has  been  exhausted. 
Kooer  Golab  Singh  v.  Rao  Kuran  Sin^jh,  10  B.  L.  R. 
1  ;  Bhyah  Ram  Singh  v.  Bhyah  Ugur  Singh,  13 
Moo.  I.  A.  373 ;  and  Lakshmaruxramal  v.  Tiru- 
vengada,  I.  L.  R.  5  Mad.  241,  referred  to.  Naraini 
Kuar  v.  Chandi  Din  .         .    I.  L.  R.  9  All.  467 


106. 


Step- sister's  son.     A    step- 


sister's son  is  entitled  to  inherit  under  the  Hindu  law 
in  force  in  the  Madras  Presidency.  Subbaraya  r. 
Kylasa  .         .         .         .  I.  L.  R.  15  Mad.  300 

107.  Uncle — Maternal     uncle — 

Father^  s  maternal  uncle.  The  maternal  uncle  and 
the  father's  maternal  imcle  will  take  as  heirs  in  pre- 
fereinco  to  the  Ci'own.  Geidhari  Laijl  Roy  v. 
Government  of  Bengal    .     1  B.  Ii.  R.  P.  C.  44 

10  W.  R.  P.  C.  8L 


(     4953     ) 


DIGEST  OF  CASES. 


(     4954     ) 


SIWDU  LAW— INHERITANCE— co%«f?. 

8.  SPECIAL  BJElRS—contd. 

(a)  Males — contd. 

Reversing  decision  of  High  Court  in  Government 
V.  Gbidharee  Lall  Roy  .         .         .4  W.  R.  13 

108. Maternal 

uncles — Mother's  sister's  sons — Bandhus.  Mater- 
nal uncles  are  included  in  the  class  of  bandhus,  and 
succeed  in  priority  to  mother's  sister's  sons. 
Mohandas  v.  Kjeushnabai  .  I.  L.  R.  5  Bom.  597 


109. 


Paternal  uncle 
a    Hindu,    who 


— Illatam — Burden  of  proof.  N, 
had  admittedly  been  taken  as  illatam  into  the  family 
of  his  father-in-law,  died  leaving  property  which  he 
Jhad  acquired  by  virtue  of  his  illatam  marriage.  He 
was  succeeded  by  his  son,  who  died,without  issue, 
leaving  only  a  sister  surviving  him.  In  a  suit  by  the 
brother  of  Ny  who  was  the  managing  member  of 
his  family,  to  recover  the  property  from  the  sister  of 
the  last  holder  :—Held,  that,  as  an  illatam  succeeds 
to  property  in  his  natural  family  {Balarami  v.  Pern, 
I.  L.  R.  6  Mad.  !::67),  so  his  natural  relatives  can 
succeed  to  his  property,  and  a  paternal  uncle  being 
a  preferable  heir  to  a  sister,  the  plaintiff  was  primd 
facie  entitled  to  recover,  notwithstanding  the  admis- 
sion, and  that  it  was  for  the  defendant  to  establish 
any  special  circumstances  to  rebut  his  claim. 
Ramakristna    v.    Subbakka 

I.  L.  R.  12  Mad.  442 


110. 


Maternal    uncle    of    the 


lialf -blood — Father's  paternal  aunt's  son — Kindred 
of  half-hlood — Bandhus.  Under  the  Hindu  law 
of  inheritance  prevailing  in  the  Madras  Presidency, 
a  maternal  uncle  of  the  half-blood  is  entitled  to 
succeed  in  preference  to  the  son  of  the  father's 
paternal  aunt.  The  former  is  an  atma  bandhu, 
the  latter  is  pitru  bandhu.  Muti'USami  v.  Mut- 
TUKUMARASAMi        .         .     I.  L.  R.  16  Mad.  23 


111. 


Brother's      grandson — 


Brother's  grandson  preferred  to  widow  of  a  daughter's 
son.  The  widow  of  a  daughter's  son  is  not  entitled 
to  succeed  to  the  estate  of  her  husband's  maternal 
grandfather  in  preference  to  the  maternal  grand- 
father's separated  brother's  grandson.  Vallabh- 
DAS  Jamnadas  v.  Sak\rbai  (1900) 

I.  L.  R.  25  Bom.  28 


112. 


Husband,       heirs      of— 


Dayabhaga — Heir — Whether  husband  or  brother  is  the 
preferential  heir  to  moveable  property  obtained  from  her 
father,  after  her  marriage,  by  a  childless  woman — 
Nuptial  presents — Whether  additions  made  to  orna- 
ments subsequent  to  marriage  shou'd  be  treated  as  part 
of  the  nuptial  presents.  According  to  the  Bengal 
School  of  Hindu  law,  the  brother  is  the  preferential 
heir  to  the  husband  to  moveable  property  obtained, 
from  her  father  after  her  marriage,  by  a  woman  who 
has  died  childless.  Judoo  Nath  Sircar  v.  BussurU 
Coomar  Boy  Chowdhry  {1S73),  19  W.  B.  264,  re- 
ferred to.  Additions,  made  subsequent  to  her 
marriage,  to  ornaments  given  by  a  father  to  his 
daughter  at  the  time  of  her  marriage  must  be  treated 
as  being  in  the  nature  of  gifts  subsequent  to   mar- 
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riage,  and  as  not  being  governed  by  the  law  appli- 
cable to  nuptial  gifts.  Gopal  Chandra  Pal  v. 
Ram  Chandra  Pramanik  (1901) 

I.  L.  R.  28  Calc.  311 

113. Paternal  great-grand- 
father's grandson — Succession — Paternal  aunt. 
Under  the  Hindu  law,  as  prevailing  in  the 
Bombay  Presidency,  the  grandson  of  the  paternal 
great-gi-andfather  of  the  propositus  is  entitled  to 
succeed,  in  preference  to  the  paternal  aunt.  Ga- 
nesh  Vaman  Kulkarni  v.  Waqhu  valad  Rajaram 
(1903)        .         .         .         I.  li.  R.  27  Bom.  610 


(6)  Females. 


114. 


Qeneral  rules — Succession  of 

female  heirs — Nature  of  property.  It  is  not  the 
universal  rule  that  a  Hindu  woman  cannot  inherit  so 
long  as  there  is  a  male  representative  of  the  family. 
Her  right  to  inherit  depends  on  the  nature  of  the 
property.  If  the  property  be  the  joint  property  of 
an  undivided  Hindu  family,  females  are  only  en- 
titled to  maintenance ;  but  if  the  property  be  held 
as  a  separate  or  divided  property,  it  devolves  upon 
the  female  heirs  in  their  proper  order  of  succession. 
SooRJOON  V.  Ishree  Brahman     .         8  N.  W.  74 

116. 

female 


Exclusion  of 

heirs — Mitakshara  law — Joint  property. 
When  it  is  sought  to  exclude  female  heirs  from  suc- 
cession to  a  husband  or  father  under  the  Mitakshara, 
on  the  ground  that  the  estate  is  joint,  it  must  be 
shown  to  have  been  so  at  the  time  of  the  husband's 
or  father's  death,  and  not  merely  at  the  death  of 
predecea.sing  brother,  the  father  of  the  claimant. 
Pitum  Koonwae  alias  Munar  Bebee  v.  Joy 
KisHEN  Doss       .         .         .        .     6  N.  W.  101 


lie. 


Limited  estate 


in  immoveable  property  inherited  by  females  who 
have  become  members  of  family  by  marriage — ^6- 
solvie  estate  in  immoveable  property  taken  by  females 
who  have  not  become  members  of  family  by  mar 
riage — Nature  of  estate  taken  by  widow,  rrvother, 
grandmother,  daughter,  sister,  maternal  great-niece. 
A  maternal  great-niece  inheriting  property  is 
in  the  same  position,  as  regards  the  nature  of 
the  estate  taken  by  her,  as  a  daughter  or  a  sister. 
The  rule  which,  in  the  Presidency  of  Bombay,  re- 
stricts the  alienation  of  property  by  a  widow  suc- 
ceeding to  her  husband  or  a  mother  succeeding  to 
her  son,  does  not  apply  to  women  who  have  not  be- 
come members  of  the  family  by  marriage,  e.g.,  a 
daughter  takes  an  absolute  estate  in  the  property 
which  she  inherits  from  her  father,  and  a  sister  takes 
a  like  estate  in  property  inherited  from  her  brother. 
The  above  rule,  which  restricts  the  alienation  of  pro- 
perty by  a  \vidow  inheriting  from  her  husband  or  by 
a  mother  inheriting  from  her  son  would  seem  to  be 
applicable  to  a  grandmother  inheriting  from  her 
grandson,  or  to  the  ^vidow  of  a  sapinda,   for  they. 
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like  the  widow  and  mother,  enter  by  marriage  into 
the  family  whence  the  property  comes  which  they 
inherit.  The  plaintifE  sued  to  recover  the  moveable 
and  immoveable  property  left  by  his  brother's 
widow,  L,  who  died  without  issue.  The  property  in 
question  had  been  given  to  L  and  her  grandmother 
R,  jointly  by  iJ's  sister,  M  (L's  maternal  grand - 
aunt),  who  executed  to  them  a  deed  of  gift  dated 
17th  December  1843.  On  her  death,  B  and  L  took 
possession,  and  remained  in  joint  possession  until  the 
death  of  E,  which  occurred  in  1867.  L  was  thence- 
forward, until  her  death,  on  April  19th,  1869,  in  sole 
possession.  The  plaintiff  had  obtained  a  certificate 
of  heirship  to  L  under  Bombay  Regulation  VIII  of 
1827.  The  defendants  were  L's  first  cousins  once 
removed.  They  claimed  under  a  deed  of  gift  exe- 
cuted to  them  dated  27th  February  1869  and  duly 
registered.  The  Subordinate  Judge  allowed  the 
plaintiff's  claim,  holding  the  deed  of  gift  to  be  ultra 
vires  both  as  to  the  moveable  and  immoveable  pro- 
perty. On  appeal  to  the  District  Court,  the  Judge 
varied  the  decree  of  the  lower  Court,  holaing  the 
deed  of  gift  to  be  ultra  vires  only  as  to  the 
immoveable  property,  and  he  varied  the  decree 
by  awarding  to  the  plaintiff  as  heir  of  L  the 
immoveable  property  only.  On  appeal  to  the 
High  Court,  the  only  question  argued  was  the 
nature  of  the  estate  taken  by  L  in  the  immoveable 
property,  her  absolute  right  to  the  moveable  pro- 
perty being  admitted.  Held,  that,  whether  L  took 
by  grant  or  by  inheritance  from  M  without  issue, 
she  took  an  absolute  estate,  and,  being  as  she  was 
without  issue,  had  complete  power  to  execute  the 
deed  of  gift  in  favour  of  the  defendants.  Tuljaram 
MoRARJi  V.  Mathtjradas  .    I.  L.  B,  5  Bom.  662 


117. 


Law  of  inherit- 


ance in  Bombay  Presidency — Female  taking  ah- 
solute  estate.  In  Bombay,  if  not  in  other  pro- 
vinces in  India,  a  female  may  take  by  inheritance 
from  a  male  an  absolute  as  opposed  to  a  life-estate 
and  one  excluding  any  interest  of  the  next  heir 
as  such  of  the  propositus.  Bhagirthibai  v. 
Kahnujirav       .        .        I.  li.  R.  11  Bom.  285 


118. 


Brother's  son's  daughters. 


A  brother's  son's  daughters  are  not  heirs  accord- 
ing to  Hindu  law.  Radha  Pearee  Dossee  v. 
DOORGA  MONEE  DossiA  .  .  .5  "W.  B.  131 


119. 


Daughters — Mitahshara  law 


— Son's  daughter.  According  to  the  Mitakshara  law 
a  daughter  or  son's  daughter  does  not  inherit. 
KooMUD  Chunder  Roy  v.  Seetakunt  Roy 

W.  B.  F.  B.  75 


120. 


Widow.     The 


daughter  has  no  right  where  there  is  a  widow  of  the 
deceased.  Muttxj  Vizia  Ragunada  Rani  Ko- 
LUNDAPURi  Nachiar  olios  Kattama  Nachiar  v. 
DoRASiNGA  Tevar  .         .         .         .6  Mad.  310 


121. 


Descendants  in 


third  and  fourth  degree.     A  daughter  is,  on  the  death 
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of  the  widow  of  the  last  male  proprietor,  a  preferable 
heir  to  descendants  in  the  third  and  fourth  remove. 
HiMUNCHULL  V.  Maharaj  Singh     .      1  Agra  210 

BuRYAR  Singh  v.  Hunseb   .         .    2  Agra  166 

See  GoLAB  Koonwer  v.  Shib  Sahai  2  Agra  54 

122. Abse7ice  of  male 

issue  or  widow.  The  general  rule  of  Hindu  law  is 
that,  if  a  man  die  separate  in  estate  from  his  kins- 
men without  leaving  male  issue  or  a  widow  surviving 
him,  his  daughters  inherit  his  moveable  and  im- 
moveable property.  Narayan  Babaji  v.  Nana 
MoNOHAR     .         .         .         .7  Bom.  A.  C.  153 


123. 


Unmarried 


daughter.  According  to  the  Mitakshara  law,  a 
maiden  daughter  does  not  succeed  to  her  father  in 
preference  to  her  paternal  uncle.  Toolsee  v.  Mo- 
HADEB  Raot 6  W.  B.  197 


124. 


Unmarried   or 


married  daughters.  Unmarried  or  married  daugh- 
ters, on  whom  as  a  class  paternal  property  devolves, 
take  a  joint  life-interest  with  rights  of  survivorship. 
The  estate  of  inheritance  passes  from  their  father  to 
the  sons  of  all  the  daughters  as  his  nearest  heirs  ; 
and  on  the  death  of  the  last  surviving  daughter  the 
sons  take  the  property  equally.  Muttu  Vizia  Ra- 
gunada Rani  Kulundapuri  Nachiar  alias  Kat- 
tama Nachiar  v.  Dorasinga  Tevar  .  6  Mad.  310 


125. 


Self-acquired 


VOL.  II. 


immovecible  'property — Widow.  A  Hindu  died  pos- 
sessed of  self-acquired  property  in  land,  leaving  no 
sons  or  sons'  sons,  but  one  widow,  a  daughter  by  the 
widow,  and  another  daughter  by  an  elder  wife,  de- 
ceased. The  last  died  in  the  widow's  lifetime,  leav- 
ing two  sons.  Held,  that  the  daughters  as  co-heir- 
esses took  an  estate  in  remainder  vested  in  interest 
on  their  father's  death,  and  that  such  vested  right, 
on  the  death  of  one  of  them  during  the  widow's  life- 
time,  passed  by  inheritance  to  her  sons,  who  upon 
the  widow's  death  became  entitled  to  enter  into 
possession  of  their  mother's  half  as  her  representa- 
tives. The  widow  in  Western  India  has  only  a 
particular  estate  for  life  in  the  immoveable  separate 
property  of  her  deceased  husband.  Jamiyatram 
V.  Bai  Jamna      .         .     2  Bom.  10,  2nd  Ed.  11 

Dissented    from    in    Lakshmibai    v.    Ganpat 
MowBA     ....      5  Bom.  O.  C.  128 

126. Daughters    as 

co-heiresses — Power  of  alienation  or  dealing  other- 
wise with  property — Compromise — Reversioners. 
According  to  the  law  of  the  Dayabhaga,  when  seve- 
ral daughters  inherit  the  estate  of  their  father,  they 
are  competent  to  enter  into  any  arrangement  regard- 
ing their  respective  rights  in  that  estate,  provided 
that  such  arrangement  does  not  interfere  with  the 
rights  of  the  reversionary  heirs  except  by  way  of  ac- 
celerating their  succession.  Kailash  Chandra 
Chuckerbutty  v.  Kashi  Chandra  Chucker- 
butty  .         *        •         .     I.  Ii.  B.  24  Calc.  339 
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127. 


Childless 


widowed  daughter.  A  childless  widowed  daughter, 
having  no  possibility  of  continuing  the  line  of 
inheritance,  can  never  inherit.  Lukheemonee 
DossEB  V.  Taramonee  Gooptea 

1  Ind.  Jur.  O.  S.  22 
Marsh.  29  :  Hay  67 


128. 


Mitahshara  law. 


Semble:  According  to  the  Mitakshara  la^,  a  mar- 
ried daughter  with  male  offspring  is  entitled  to 
inherit  in  preference  to  a  sonless  widowed  daughter. 

GOCOOLANXJND    DasS    V.    WOOMA   DaeE 

15  B.  Ii.  B.  405  :  23  W.  K.  340 

In  the  same  case  on  appeal  to  the  Privy  Coun- 
cil it  was  held  that  in  the  case  of  inheritance  by 
daughters  on  default  of  nearer  heirs  no  preference  is 
awarded  by  the  authorities  recognized  by  the 
Benares  school  of  Hindu  law  in  Upper  India  to  a 
daughter  who  has,  or  is  likely  to  have,  male  issue, 
over  a  daughter  who  is  barren  or  a  childless  widow. 
Semhle :  Under  the  law  of  the  Benares  school,  a 
married  daughter  who  is  indigent  succeeds  to  the 
inheritance  of  her  deceased  father  in  preference  to 
a  married  daughter  who  is  wealthy.  Wooma 
Daee  v.  Gocoolanund  Dass 

I.  Ii.  K.  3  Calc.  587  :  2  C.  L.  K.  51 
Ii.  B.  5  I.  A.  40 


129. 


Barren  datigh- 


ters.     Sonless  or  barren  daughters  are  not  excluded 
from  inheritance  by  their  sisters  who  have  male  issue. 

SlMMANl  AmMAL  v.  MUITAMMAL 

I.  Ii.  B.  3  Mad.  265 

130. Married  daugh- 
ters— Daughter  having  son — Priority —  Unendoioed 
daughter.  As  between  two  married  daughters,  the 
circumstance  of  having  a  son  is  no  qualification 
on  this  side  of  India,  giving  the  married  daughter 
having  a  son  a  prior  claim  to  the  inheritance  of  her 
parent's  property  over  the  married  daughter  not 
having  a  son  ;  such  priority  of  claim  depending  on 
the  several  daughters  being  respectively  endowed 
(sadhan)  or  unendowed  (ninlhan),  the  unendowed 
daughter  having  the  preference.  Bakubai  v. 
Manchhabai 2  Bom.  5 

181.  ■ —  Test  of  daugh- 
ter's priority.  On  this  side  of  India  having  male 
issue  does  not  determine  the  right  to  inherit.  Com- 
parative poverty  is  the  only  criterion  for  settling  the 
claims  of  daughters  to  their  father's  estate.  A  nir- 
dhan  (unendowed)  daughter  has  preference  over  a 
sadhan  (endowed)  daughter.  Bakubai  v.  Manchha- 
bai,  2  Bom.  5,  followed.     Poli  v.  Nabotum  Bapu 

6  Bom.  A.  C.  183 


132. 


Bighi    of   suc- 


cession of  daughters  to  father's  estate.  Held,  that 
comparative  poverty  is  the  only  criterion  for  settUng 
the  claims  of  daughters  on  their  father's  estate. 
Bakubai  v.  Manchhabai,  2  Bom.  5,  and  Poli  v.  Na- 
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return  Bapu,  6  Bom.  A.  G.  182,  followed.  Where,, 
therefore,  two  of  four  daughters  brought  suits 
claiming  each  a  moiety  of  their  father's  estate,  to 
the  exclusion  of  the  two  remaining  daughters,  and 
such  remaining  daughters  resisted  such  suits  on  the 
ground  that  they  were  entitled  to  the  whole  estate, 
being  poor  and  needy,  while  their  sisters  were  rich, 
and  it  was  found  that  such  remaining  daughters 
were,  as  compared  with  their  sisters,  poor  and  needy, 
the  Court  dismissed  such  suits.  Atjdh  Kumari  v. 
Chandra  Dai     .         .         .     I.  L.  B.  2  AIL  561 


133. 


Mitakshara,  Ch. 


I,  s.  3,  V.  11,  and  Ch.  II,  s.  9,  v.  13 — Daugh- 
ter's right  of  succession  to  father's  estate — Meaning 
of  ' '  unprovided  ' '  for.  The  estate  of  a  deceased 
Hindu  governed  by  the  law  of  the  Mitakshara  was 
in  the  possession  of  one  of  his  daughter-,  who  was  in 
poor  circumstances.  His  other  daughter,  who  was 
well  off  and  possessed  of  property,  claimed  to  share 
in  such  estate,  contending,  with  reference  to  the  law 
of  the  Mitakshara,  that,  as  no  provision  had  been 
made  for  her  by  her  father,  she  was  ' '  unprovided 
for  within  the  meaning  of  that  law,  and  therefore 
entitled  to  share  in  such  estate.  Held,  that  such 
expression  must  be  construed  irrespective  of  the 
sources  of  provision  or  non-provision.  Danno  v. 
Darbo       .         .         .         .     I.  Ii.  B.  4  All.  243 


134. 


Successio')* 


anumg  daughters — Test  of  right  to  inherit — Compa- 
rative poverty.  In  the  Presidency  of  Bombay,  the 
principle  of  law  which  governs  the  succession  of 
daughters  inter  se  as  heirs  to  their  father's  estata  is 
that  though  the  Courts  ought  not  to  go  minutely  into 
the  question  of  comparative  poverty,  yet  whei-e  the 
difference  in  wealth  is  markeid,  the  whole  property 
passes  to  the  poorest  daughter.  Totawa  v.  Basa- 
WA         .         .         .         .   L  Ii.  B.  23  Bom.  229' 


135. 


Married  daugh- 


ters. Married  daughters  are  not  excluded  from  suc- 
cession by  either  the  Dayabhaga  or  Mitakshara. 
Benode  Koomabee  Debee  v.  Purdhan  Copal 
Sahee 2  W.  B.  176 


186. 


Law  of  inherit- 


ance in  Presidency  of  Bombay — Daughter,  interest 
of,  in  Bombay,  in  properly  inherited  from  her  pa- 
rents. Under  the  Hndu  law  as  prevailing  in 
the  Presidency  of  Bombay,  a  daughter  inheriting 
from  a  mother  or  a  father  takes  an  absolute  estate, 
which  passes  on  her  death  to  her  own  heirs,  and 
not  to  those  of  the  preceding  owner.  Bhaoirthi- 
BAi  V.  KAHNUJUtAV        .      L  Ii.  B.  U  Bom.  285 


137. 


Exclusion    of 


sons  by  daughters  in  succession  to  stridhan  property 
— Mitakshara  law — Mayukha  law.  According  to 
the  Mitakshara,  the  daughter  takes  an  absolute 
estate  which  classes  as  her  stridhan,  and  descends 
to  her  own  heirs,  i.e.,  to  her  daughters  to  the  exclu- 
sion of  her  sons.  The  plaintiff  sued,  as  the  heir  of 
her  mother,  V,  to  recover  certain  property'which  r 
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had  inherited  from  her  father.  The  defence  was 
that  plaintiff's  brothers  excluded  her  title. 
Held,  that,  the  case  being  governed  by  the  Mitak- 
shara  (which,  and  not  the  Mayiikha,' is  the  chief 
authority  in  the  Eatnagiri  District),  the  property 
in  dispute  descended  to  V*s  daughter  (the  plaint- 
iff), and  not  to  F's  sons.     Jankibai  v.  Sundea 

I.  L.  R.  14  Bom.  612 


138. 


Widow.     A 


Hindu,  an  inhabitant  of  Bombay,  entitled  to 
separate  moveable  and  immoveable  property,  died 
without  male  issue,  leaving  a  widow,  four  daughters, 
and  brother,  and  the  male  issue  of  other  deceased 
brothers.  Held,  that  the  widow  was  entitled  to  the 
moveable  property  absolutely  and  to  the  immove- 
able projjerty  for  life.  Subject  to  the  widow's 
interest,  the  immoveable  property  descended  to  the 
daughters  absolutely,  in  preference  to  the  brother 
and  the    issue  of  the  deceased  brothers.     Pran- 

JIVANDAS    TULSIDAS    V.     DeVKTJVAKBHAI 

1  Bom.  130 

139. Unmarried 

daughter — Subsequent  marriage  and  issue.  Accord- 
ing to  the  Hindu  law  current  in  Bengal,  in  default 
of  son,  grandson,  great-grandson,  or  widow,  the 
unmarried  daughter  succeeds  in  preference  to 
married  daughters  ;  and  if  the  unmarried  daughter 
should  subsequently  marry  and  die  leaving  male 
issue,  her  son  will  succeed  to  the  exclusion  of  the 
married  sisters  and  their  male  issue.  Radha 
KiSHEjsr  Manjee  v.  Ram  Mundtjl    .  6  W.  R.  147 


140. 


Dancing  girls. 


Property  left  by — Sister.  By  Hindu  law,  on  the 
death  of  one  of  two  sisters  to  whom  the  joint  heredi- 
tary office  of  dancing  girls  attached  to  a  pagoda 
had  passed  on  the  death  of  their  mother,  the  share 
of  the  deceased  sister  in  the  office  devolves  on  her 
daughter,  and  not  on  the  surviving  sister  by  survi- 
vorship.    Kamakshi  v.   Nagaeathnam 

5  Mad.  161 

141. Daughter's  estate 

— Stridhan — Jain  law — Mitakshara.  Under  the 
Mitakshara  law,  the  estate  which  a  daughter 
takes  in  property  inherited  by  her  father  is  only 
a  qualified  estate,  and  on  her  death  such  property 
descends  to  the  heirs  of  her  father,  and  not  to  her 
own  heirs.     Chotay  Lall  v.  Chunnoo  Lall 

12  B.  li.  R.  235  ;  29  W.  R.  490 

s.c.  on  appeal  to  Privy  Council 

I.  Ii.  R.  4  Calc.  744 :  L.  R.  6  I.  A.  15 

3  C.  L.  R.  465 


142. 


Daughter,  Alien- 


ation by.  A  daughter  inheriting  property  from  her 
father  takes  a  hfe-interest  only  in  such  property, 
and  has  no  power  of  alienation  beyond  her  lifetime. 
The  heir  of  the  father  on  her  death  takes  the  pro- 
perty as  heir  of  the  ancestor,  and  not  as  her  heir. 
Deo  Peeshad  v.  Lujoo  Roy 

14  B.  L.  R.  245  note  :  20  W.  R.  102 
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143. 


Mitakshara  law. 


Under  the  Mitakshara  law,  the  unmarried  daugh- 
ter succeeds  only  in  priority  of  her  married  sisters, 
not  to  the  ultimate  exclusion  of  such  sisters*  right 
of  inheritance  from  their  father.  Therefore, 
where  a  Hindu  under  the  Mitakshara  died  leaving 
two  daughters,  one  mamed  and  the  other  unmarried, 
and  the  latter  succeeded  to  the  father's  estate,  and 
then  married  and  subsequently  died,  leaving  a  son 
and  her  sister,  surviving  her :  Held,  that  the  sister 
was  entitled  to  the  property  as  the  next  heir  of  the 
father.    Dowlut  Kooer  v.  Burmadeo  Sahoy 

14  B.  L.  R.  246  note  :  22  W.  R.  54 


144. 


Succession  by 


daughter  before  her  marriage — Subsequent  marriage 
and  birth  of  son — Death  of  such  daughter — Succes- 
sion of  married  sister.  On  the  death  of  a  daughter 
who  had  succeeded  before  her  mamage  to  her 
father's  estate,  to  the  exclusion  of  her  married 
sister,  the  estate  so  inherited  by  her  devolves  upon 
her  married  sister  who  has,  or  is  likely  to  have, 
male  issue,  and  not  upon  her  own  son.  Tintjmoni 
Dasi  v.  NrBARTJN  Chundeb  Gupta 

I.  L.  R.  9.  Calc.  154  :  12  C.  L.  R.  376 


145. 


Daughters — Maharashtra 


School  — Succsssion — Place  of  daughter  in  the  list 
of  heirs.  Held,  that,  according  to  the  Maharashtra 
school  of  Hindu  law,  the  daughter  is  a  preferential 
heir  to  the  widow  of  a  predeceased  brother's  son, 
or  to  the  adopted  son  of  such  widow,  where  no 
authority  for  the  adoption  has  been  given  by  the 
deceased  husband  of  the  adopter.  Nihalchand 
Harakchand  v.  Hemchand,  I.  L.  R.  9  Bom.  31, 
referred  to.     Sita  Ram  v.  Chintaman  (1P02) 

I.  L.  R.  24  All.  472 


146. 


Daughter's  poiver 


of  alienation.  Under  the  Hindu  law,  a  daughter 
who  succeeds  to  an  absolute  and  several  estate 
in  her  father's  immoveable  property  may,  if  she 
has  no  issue,  make  a  gift  of  that  property  in  her 
Ufetime  or  devise  it  by  will,  and  her  devisee  is 
entitled  to  hold  it  against  her  own  heirs  or  the  heirs 
of  her  father.    Haribhat  v,  Damodarbhat 

I.  L.  R.  3  Bom.  171 


147. 


Daughter's  power 


of  alienation.  According  to  the  law  of  the  Presi- 
dency of  Bombay,  the  daughter  of  a  Hindu  dying 
without  male  issue  takes  absolutely,  and  may 
alienate  lands  by  deed  or  devise  them  by  will. 
Babaji  v.  Balaji  Ganesh  .  I.  L.  R.  5  Bom.  660 


148. 


Daughter's  righ 


of  survivorship — Joint  estate — Widows — Difference 
in  the  law  of  Bombay  and  the  other  Presidencies.  In 
these  parts  of  the  Presidency  of  Bombay  where 
the  doctrines  of  the  Mayukha  prevail,  daughters 
twke  not  only  absolute,  but  several  estates,  and 
consequently,  when  without  any  issue,  may  dis- 
pose of  such  property  diuring  Hfe  or  may  devise  it  by 
will.     The  rule  is  different  in  Bengal  and  Madras^ 

7s2 
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where  daughters  take  by  inheritance  a  joint  estate 
with  rights  of  survivorship.  Result  of  the  appH- 
cation  of  the  Bombay  rule  to  widows  stated. 
BuLAKiDAS  V.  Keshavlal  .    I.  Ii.  R.  6  Bom.  85 


149. 


—   Childless 
R,    holding 


daujh  ter — Joint  estate — Survivorsh  ip. 
estates  in  Bengal  jointly  with  his  brothers  as  an 
undivided  Hindu  family,  died,  leaving  a  widow,  S. 
and  three  unmarried  daughters,  B,  S  M,  and  N, 
On  her  husband's  death,  S  continued  to  reside  with 
her  brothers,  and  was  supported  out  of  the  income 
of  the  joint  estate.  All  the  daughters  married 
during  the  hfetime  of  S,  and  B  become  a  widow 
without  having  had  a  child.  After  S*s  death  and 
during  the  lifetime  of  -S  31,  N  also  became  a  child- 
less widow.  S  M  died  after  her  mother,  leaving  a 
son  B  K.  B  K,  on  attaining  majority,  sued  to 
recover,  with  mesne  profits,  a  foui'-anua  share  of 
the  ancestral  estates  to  which  he  claimed  to  be 
entitled  on  his  mother's  death  as  heir  of  B,  and 
from  which  he  alleged  he  had  been  dispossessed  by 
the  representatives  of  B^s  brothers,  whom  he  made 
defendants  in  the  suit,  joining  B  and  N  with  them 
as  co-defendants.  Held,  that  B,  being  a  childless 
widow  at  the  time  of  her  mother's  death,  could  take 
no  interest  in  her  father's  estate.  Held,  also,  that 
on  their  mother's  death  8  M  and  N,  as  heirs  of 
their  father,  took  a  joint  estate  in  his  succession,  and 
on  S  M\<i  death  the  estate  which  had  come  to  her 
and  N  jointly  survived  to  N,  since  the  fact  of  the 
latter  being  at  that  time  a  childless  widow  did  not 
destroy  the  right  of  survivorship  which  she  had 
previously  acquired  by  inheritance.     Amirtolall 

BOSE  V.  RaJONIKANT  MlTTER 

15  B.  L.  R.  10  :  23  W.  R.  214 
L.  R.  2  I.  A.  113 


150. 


Bight  of  daugh- 


ter's son  to  maternal  grandfather^s  estate — Bever- 
sioners.  So  long  as  a  daughter  not  disqualified,  or 
in  whom  a  right  of  inheritance  has  once  vested, 
survives,  a  daughter's  son  acquires  no  right  by  in- 
heritance in  his  maternal  grandfather's  estate. 
Amirtolall  Bo6e  v.  Bajonikant  Hitler,  15  B.  L.  B. 
10,  followed.  Where  therefore  B  died  leaving 
issue,  two  daughters,  B  and  P,  and  P  died  shortly 
after  B,  leaving  sons,  and  while  B  was  alive  her 
sons  and  the  sons  of  P  sued  as  the  heirs  of  B  to 
set  aside  a  mortgage  of  his  real  estate  made  by  B 
as  the  guardian  of  her  minor  sons  and  by  A,  the 
father  of  P'5  sons,  as  their  father  and  guardian, 
such  suit  was  held  not  to  be  maintainabk-.  Baij 
Nath  v.  Mahabir      .         .     I.  Ii.  R.  1  All.  608 


151. 


Daughter-in-law — Succes- 
A  daughter-in-law  is  not  the 


Aion  to  mother-in  law. 
heiress  of  her  mother-in-law  according  to  Hindu 
law.    Bandam  .Settah  v.  Bandam  Maha  Lakshmy 

4  Mad.  180 

152. Priority         of 

daughter-in-law  to  a  paternal  first  cousin.     A  Hindu 
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widow,  who  had  inherited  the  estate  of  her  sepa- 
rated husband,  died  leaving  her  surviving  a  widowed 
daughter-in-lav/  and  a  first  cousin  of  her  deceased 
husband,  i.e.,  his  paternal  uncle's  son.  In  a  suit 
brought  by  the  daught€r-in-law  to  recover  posses- 
sion of  certain  immoveable  property  left  by  the 
deceased  widow  : — Held,  that  in  the  Presidency  of 
Bombay  the  daughter-in-law  was  entitled  to  suc- 
ceed to  the  property  in  priority  to  the  paternal  first 
cousin  of  her  deceased  husband.  Vithaldas 
Manickdas    v.  jEsnuBAi  .  I.  Ii.  R.  4  Bom.  218 


153. 


Mitakfhara  law. 


Under  the  Mitakshara  and  usages  obtaining  in  the 
District  of  Behar,  a  daughter-in-law,  whose  hus 
band  has  predeceased  his  father,  is  not  in  the 
fine  of  heirs  of  her  father-in-law.  Per  Mitter,  J. — 
A  daughter-in-law,  not  being  a  joint  owner  with 
her  father-in-law,  cannot  after  his  heath  take  his 
estate  by  light  of  survivorship.  Ananda  Bibi  v. 
NowNiT  Lal    .        .         .     I.  Ij.  R.  9  Calc.  815 


154. 


Mat/ uhha — Pro  - 


perty  given  to  a  woman  by  a  stranger — Devolution  of 
such  property — Daughter's  daughters  not  entitled  to 
it — Son's  widow  preferred  as  gotrajasapinda.  By 
the  law  of  inheritance  laid  down  in  the  Mayukha, 
a  house  given  to  a  married  woman  by  a  stranger 
to  the  family  and  her  own  earnings  devolve  on 
her  death  as  if  she  had  been  a  male.  The  daugh- 
ter-in-law of  the  deceased  owner  succeeds,  there- 
fore, in  preference  to  the  daughters  of  a  deceased 
daughter.     Bai  Narmada  r.  Bhagwantrai 

I.  Ii.  R.  12  Bom.  505 


155. 


Father's    sister — Mother's 
According   to   the    Hindu   law 


brother — Bandhus. 

current  in  the  Madras  Presidency  the  father's  sister 
is  not  entitled  to  inherit  in  preference  to  the 
mother's  brother.  Semble  :  per  Wilkinson,  J. — 
The  father's  sister  is  a  bandhu.  Narasimma  v. 
Mangammal     .         .         .     I.  Ii.  R.  13  Mad.  10 

156.  Father's  half-sister— Suc- 
cession— Mother's  brother.  In  the  Bombay  Presi- 
dency the  father's  half-sister  succeeds  in  priority 
to  the  mother's  brother.  Saquna  v.  Sadashiv 
Pandu  More  (1002)       .      I.  L.  R.  26  Bom.  710 

157.  Grand-daughter — Mitak- 
shara law.  According  to  Mitakshara  law,  a  sou's 
daughter  does  not  inherit.  Koomud  Chunder 
Roy  v.  Seetakunt  Roy       .        W.  R.  F.  B.  75 


158. 


Bandhu — Son's 


I 
1 


daughter.  A  son's  daughter  is  entitled  to  inherit  to 
her  grandfather  as  a  bandhu.  Nallanna  v. 
PoNNAL        .         .         .      I.  Ii.  R.  14  Mad.  149 


159. 


Daughter's 


daughter.  On  the  principle  laid  down  in  Nallanna 
V.  Ponnal,  I.  L.  B.  14  Mad.  149,  a  daughter's 
daughter  is,  in  the  absence  of  preferential  males 
heirs,  entitled   to   succeed  to  her  grandfather  as  a 
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bandhu.  Ramappa  Udayan  v.  Artjmtjgath 
Udayan   .         .         .  I.  L.  B.  17  Mad.  182 

Bansidhar  v.  Ganeshi      I.  L.  R.  22  AIL  338 

160. Dmighter       of 

predeceased  son — Great-grandson  of  a  brother — 
Ootraja-sapinda — Bandhu.  According  to  Hindu 
law,  the  daughter  of  a  predeceased  son  of  the  pro- 
positus is  not  a  gotraja-sapinda,  and  is  not  entitled 
to  inherit  in  preference  to  the  great-grandson  in  the 
male  line  of  a  separated  brother.  Venilal  v. 
Parjaram     .         .         .     I.  L.  R.  20  Bom.  173 


161. 


Mother.     By  Hindu  law    the 


mother  is  a  possible  heir  under  certain  circum- 
stances.    Tara  Soonduree  v.  Rash  Munjttree 

12  W.  R.  78 


162. 


Mother^  8  inherit- 


ance from  son.  According  to  Hindu  law,  a  mother 
inheriting  from  her  son  has  not  an  absolute  pro- 
perty in  the  estate,  but  merely  a  life-interest,  with- 
out power  of  alienation.  Bachirajtj  v.  Venka- 
TAPPADU  ....  .2  Mad.  402 

163 


Widowed  mother'' s 

estate  as  heir  of  son.  Held,  that  in  a  separate  family 
a  Hindu  mother  succeeding  to  her  son's  immoveable 
property  takes  in  it  the  same  estate  as  a  Hindu 
widow  takes  in  the  immoveable  property  of  her 
husband  dying  without  male  issue.  A  Hindu  died 
leaving  by  his  first  wife,  who  j)redeceased  him, 
three  sons,  from  whom  he  had  separated,  his  second 
wife,  and  a  minor  son  by  the  latter.  The  minor  son 
died  in  infancy.  Held,  that  the  mother  succeeded 
to  the  immoveable  property  of  her  minor  son,  but 
took  only  a  life-interest  in  it.  Narsappa  Lingappa 
V.  Sakharam  Krishna      .      6  Bom.  A.  C.  215 


164.  — 

to   succeed 

of   the  mother  over  the 


Mother^s    right 

to    a  childless  son^s  property — Priority 


father — Mitakshara  law — 
Mayukha  law — Lato  in  liatnagiri  District.  In  the 
Ratnagiri  District  the  Mitakshara  is  the  paramount 
authority  on  Hindu  law.  Under  the  Mitakshara, 
the  mother  of  a  childless  separated  Hindu  comes  in 
the  order  of  succession  next  after  his  widow  and 
before  his  father.  The  rule  of  the  Mayukha,  that 
the  father  is  to  be  preferred  to  the  mother,  being 
directly  opposed  to  the  rule  of  tlie  Mitakshara, 
cannot  prevail  in  the  Ratnagiri  District.     Bal- 

KRISHNA  BaPUJI  ApTE  V.  LaKSHMAN  DiNKAB 

I.  L.  R.  14  Bom.  605 


165. 


Mother  inheriting 


to  her  son  takes  a  limited  estate — Funeral  ceremonies 
of  mother — Soli's  religious  duty  to  perform  them — 
Their  expenses  are  charged  upon  ihe  son's  estate — - 
Mitakshara — Interpretation.  Under  the  Hindu  law 
appUcable  in  Bombay  a  mother  succeeding  as  heir 
to  her  son  takes  a  hmited  estate.  The  duty  of  per- 
forming the  funeral  ceremonies  of  a  mother,  that  is 
pindaddna  or  offering  the  funeral  oblations,  is  laid 
down  as  a  reUgious  injunction  binding  on  her  son 
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in  absolute  terms  by  the  Hindu  law.  The.duty  is 
independent  of  any  assets  left  by  her.  The  ex- 
penses of  performing  the  funeral  ceremonies  are, 
therefore,  a  charge  on  the  son's  estate.  According 
to  Vijnaneshwara,  where  an  act  is  directed  to  be 
done  and  the  omission  to  do  it  is  stated  to  be  sinful, 
the  direction  imposes  upon  the  person  directed  an 
imperative  and  absolute  obligation  to  do  the  act.  F, 
a  Hindu  died,  leaving  him  surviving  his  mother  B, 
who  succeeded  to  his  property.  B  made  a  will  in 
favQiPir  of  her  daughter's  daughter  P,  who  succeeded 
to  the  property  on  her  death  and  performed  her 
funeral  ceremonies.  The  plaintiff,  a  reversionary 
heir  of  F,  alleging  that  B  took  only  a  Ufe-interes't 
in  the  property,  sued  to  recover  its  possession. 
Held,  that  the  plaintiff  was  entitled  to  recover  the 
possession  of  Vs  property  as  F's  heir,  only  on  con- 
dition of  fulfiUing  the  obhgation  binding  the  estate, 
viz.,  of  compensating  P  for  the  expenses  she  had 
incurred  in  performing  the  funeral  ceremonies  of  B. 
Vrijbhukandas  v.  Bai  Parv^ti  (1907) 

L  L.  R.  32  Bom.  26 


166. 


Qrandm.otlier — Paternal 


grandmother  inheriting  property  from  maiden  grand- 
daughter— Estate  taken  by  grandmother — Power  to 
dispose  by  will.  A  paternal  grandmother  in 
Gujarat,  inheriting  moveable  and  immoveable  pro- 
perty from  her  maiden  grand -daughter,  takes  an 
absolute  interest  in  such  property,  and  on  her  death 
the  property  goes  to  her  heir  and  not  to  the  heir 
of  the  grand-daughter,  and  the  grandmother  can 
dispose  of  such  property  by  will.  Gandhi  Magan- 
LAL  Motichand  V.  Bai  Jadab 

L  L.  R.  24  Bom.  192 


167. 

pointed    daughter. 


Niece — Sister^  s  daughter — Ap- 
According  to  Hindu  law,  a 
sister's  daughter  cannot  become  an  "  appointed 
daughter  "  nor  her  son  a  "  putrika  putra,"  nor  is 
the  adoption  of  a  "  putrika  putra  "  valid  in  the  pre- 
sent day.     Nursing  Narain  v.  Bhuttun  Lall 

W.  R.  1864, 194 


168. 


Husband's  nieces 


— Bandhu.  A  Hindu  widow,  married  according  to 
one  of  the  approved  forms,  died  without  issue,  leav- 
ing her  surviving  the  plaintiffs,  who  were  the 
daughters  of  her  husband's  deceased  brother,  and 
the  first  defendant,  who  was  the  adopted  son  of  her 
sister's  daughter,  and  the  second  defendant,  who 
was  the  adopted  son  of  her  maternal  uncle,  and  the 
third  defendant,  who  was  the  widow  of  her  brother. 
The  defendant  having  taken  possession  of  her 
stridhanam  property  on  her  death,  the  plaintiffs 
now  sued  as  heirs  under  the  Hindu  Law  for  posses- 
sion. Held,  that  the  plaintiffs  were  entitled  to 
succeed.  Venkatascbramaniam  Chetti  v.  Tha- 
YARAMMAH     .        .         .     I.  L.  R.  21  Mad.  263 


169. 


Sister — Mitakshara  law.    Ac- 
of  the  Mitakshara,   none    but 


cording  to  the  law   oi   tne  mitaKsnara,   none 
females  expressly  named  can  inherit,  and  the  sister 
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of  a  deceased  Hindu,  not  being  so  named,  is  there- 
fore not  entitled  to  succeed  to  his  estate.  Gauri 
Sahai  V.  RukTco,  I.  L.  R.  3  All.  4  5,  followed.  Jag  at 
Narain  v.  Sheo  Das        .       I.  L.  R.  5  All.  311 


170. 


Sister's  daugh- 


ter. According  to  Hindu  law,  neither  a  sister  nor  a 
sister's  daughter  can  inherit.  Kali  Pershad 
Surma  v.  Bhoirabee  Dabee      .      2  W.  R.  180 

Anund   Chiinder   Mookerjee   v.    Teetooram 
Chatterjei         ...         .5  W.  R.  215 


171. 


Mitakshara  law 


— Male  'gotraja-saplndas.  According  to  the  Mitak- 
shara law,  a  sister  is  not  in  the  line  of  heirs,  and 
is  not  entitled  to  succeed  in  preference  to  male 
gotraja-sapindas.  Jullessur  Kooer  v.  Uggub 
Roy     .    I.  L.  R.  9  Calc.  725  :  12  C.  L.  R.  460 


172. 


Brother.     A 


sister  cannot  succeed  her  brother  as  heir  by  Ilindu 
law.    RuKKiNi  Dasi  v.  Kadernath  Ghose 

5  B.  li.  R.  Ap.  87 
Ramdyal  Deb  v.  Magneb        .     1  W.  R.  227 

Anund  Chukder    Mookerjee    v.    Teetoram 
Chatter JE A       ....       5  "W.  R.  214 


173. 


Law  of  Bombay 


— Sons  of  separated  brother.  A  Hindu,  an  inhabit- 
ant of  Bombay,  entitled  to  separately  acquired 
moveable  and  immoveable  property,  died,  leaving 
a  widow,  an  infant  son,  three  daughters  and  a 
brother.  The  son  died  in  infancy,  and  without 
having  married.  Held,  that  the  widow,  as  mother 
of  the  son,  inherited  his  property,  as  to  the  move- 
ables absolutely,  as  to  the  immoveables  for  hfe  with 
remainder  to  the  sisters  of  the  son  as  liis  heirs 
absolutely;  and  that,  as  against  the  defendants 
(the  widow  and  daughters),  the  plaintiffs,  as  sons 
of  a  separated  brother,  had  by  Hindu  law  no  claim 
as  hfiirs  to  any  part  of  the  property  according  to 
the  law  in  the  Bombay  Presidency.  In  a  separated 
family  sisters  take  as  heirs  to  an  unmarried  and  in- 
testate brother  in- preference  to  relations  of  the 
father.  Marriage  does  not  exclude  them  from  the 
inheritance.     Vina  yak  Anandrav  t'.  Lakshmib\i 

1  Bom.  117 
On  appeal  to  the  Privy  Council. 

3  W.  R.  P.  C.  41 :  9  Moo.  I.  A.  516 


174. 


'Law  of  Western 


India — Viramitrodaya.  Under  the  Hindu  law  pre- 
vaiUng  in  Western  India,  as  sister  succeeds  to  the 
estate  of  her  deceased  brother  in  preference  to  a 
separated  and  remote  male  relative  of  the  deceased. 
The  Viramitrodaya  is  an  authority  in  Benares 
rather  than  in  Bombay,  and  its  doctrine — that, 
where  there  has  been  an  intervening  holder  between 
a  brother  and  sister  or  a  father  and  daughter,  the 
inheritance  opens,  and  the  sister  and  daughter  are 
excluded,  and  the  next  male  heirs  come  in — has  not 
been  followed  in  this  Presidency.  Dhondu  Gurav 
V.  Ganoabai   .       .         .      I.  L.  R.  3  Bom.  369 
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175. 


Sisters        lake 


absolutely  in  sei^eralty — Daughters.  In  the  Bombay 
Presidency  f sisters  take  by  inheritance  from  a 
brother  absolute  estates  in  severalty.  On  the  death 
of  a  son 'without  leaving  wife  or  child,  his  estate 
goes  to  bis]mother,  and  on  her  death  to  his  sisters 
as  his  heirs.  The  sisters  take  an  absolute  estate  in 
severalty,  and  not  as  joint  tenant*.  Rivtdabai  v. 
Anacharya         .         .       I.  li.  R.  15  Bom.  206 


176. 


-Cousin  on  pater- 


nnl  side  once  removed.  Under  the  Hindu  law,  a 
sister  succeeds  as  heir  to  the  estate  of  her  deceased 
brother,  in  preference  to  his  cousin  on  the  Y)aternal 
side  one  degree  removed.  Krishnaji  v.  Pandurang^ 
12  Bom.  65,  referred  to  and  distinsruished.  Bird 
V.  Khandu     .         .         .     I.  L.  R.  4  Bom.  214 


177. 


Sister's  right  of 


succession  in  preference  to  step-mother  or  jtaternal 
first  cousin.  Under  the  Hindu  law  as  prevailing  in 
the  Presidency  of  Bombay,  a  full-sister  is  the 'heir 
of  her  deceased  brother,  in  preference  eithei^  to  his 
step-mother  or  paternal  first  cousin.  Vinayak 
Anandrav  v.  Lakshmihai,  1  'Bom.  117  :  3  W.  R. 
P.  C.  SI  :  9  Moo.  I.  A.  516  :  ShakJmram  Soda- 
shiv  Adhikari  v.  Sitabhai,  I.  L.  R.  3  Bom.  353^ 
followed.    Lakshmi  t*.  Dada  Nanaji 

I.  L.  R.  4  Bom.  210 


178. 


Sistera  endowed 


and  unendowed,  equal  right  of.  Hindu  sisters,  when 
they  succeed,  take  evjually.  An  unendowed  sister 
has  no  prior  right  of  succession  over  an  endowed 
sister,  such  as^^n  unendowed  daughter  has  over  an 
endowed  daughter.  aBhagirthib  ii  t/.  Baya 

0  I.  Ii.  R.  5  Bom.  264 


179. 


Daughter  of  a 


predeceased  son.  In  the  island  of  Bombay  the 
sister's  place  as  heir  is  to  be  determined  by  the  text 
of  Mayukha.  Both  under  the  Mayukha  and  the 
Mitakshara,  the  sister  comea  in  as  a  gotraja-sapinda, 
and  as  such  must  be  postponed  to  the  brother's 
son,  who  is  a  sapinda.  Mctlji  PuRsnoruM  r. 
CuKSANDAS  Natha      .       I.  L.  R.  24  Bom.  563 


180. 


Right  of  sister  to 


inherit  in  preference  to  half-brother — Estate  taken  by 
a  mother  in  her  son's  immnveable  property — Mitak- 
shara and  Mayukha,  authority  of.  A  Hindii  died 
possessed  of  certain  immoveable  property  situated 
in  the  district  of  Thana,  in  the  Northern  Konkan, 
leaving  him  surviving  a  mother,  a  full-sibter,  and  a 
separated  half-brother.  His  mother  succeeded  to 
his  estate,  and  held  it  till  her  death.  The  half- 
brother  then  sue<l  for  a  declaration  of  his  right  to 
the  estate  of  his  deceased  brother.  Held,  that  the 
full-sister  and  not  the  half-brother  was  entitled  to 
succeed  as  heir  to  the  estate  of  her  deceased  brother. 
Held,  also,  that  the  decision  in  Vinayak  Anandrav  v. 
Lakshmihai,  1  Bom.  117  :  9  Moo.  I.  A.  516, 
must  be  regarded  as  of  general    authority  in  the 


(     4967    ) 


DIGEST  OF    CASES. 


(    4968    ) 


mWDU  LAW— INHERITANCE— cowW. 

8.  SPECIAL  HEIRS— confi. 

(6)  Females — contd. 

Presidency  of  Bombay,  except  where  an  invariable 
and  ancient  special  usage  to  the  contrary  is  alleged 
and  proved.  SemUe  :  The  law  of  the  Mayukha 
should  prevail  in  the  Northern  Konkan.  Krishnaji 
V.  Pandurubnci,  12  Bom.  65,  and  Lalluhhai  Bapu- 
hhai  V.  Mankuhhai,  I.  L.  R.  2  Bom.  41S,  referred 
to.  It  is  settled  law  that  a  mother  Gucceeding,  on 
the  death  of  her  son,  to  his  immoveable  property 
takes  only  such  a  limited  estate  in  it  as  a  Hindu 
widow  takes  in  the  immoveable  property  of  her 
husband  dying  without  male  issue,  and  that,  on 
her  death,  her  son's  heir  succeeds  to  such  property, 
Sakhakam  Sadashiv  Adhikri  v.  Sitabai 

I.  L.  R.  3  Bom.  353 


181. 


A  sister    may 


succeed  to  her  brother  and  sue  for  the  recovery  of 
property  unlawfully  alienated  by  their  mother 
which  the  latter  inherited  on  the  death  of  her  son. 
KuTTi  Amz.ial  v.  Radakkistna  Aiyan 

8Mad.B8 


182. 


-^  Priority  of  sister 


and  half-sister.  In  the  Presidency  of  Bombay  the 
sister  and  half-sister  inherit  in  priority  to  the  step- 
mother as  well  as  to  the  brother's  wife  and  the 
paternal  uncle's  widow.  The  law  as  to  the  success- 
sion  of  a  full-sister  in  the  Presidency  of  Bombay 
does  not  rest  solely  upon  either  the  Mitakshara  or 
the  Mayukha,  but  is  built  upon  both  taken  con- 
jointly. The  case  of*  Vinayak  Anandrav  v.  Laksh- 
mibai,  1  Bom.  117  :  9  Moo.  I.  A.  516,  decided 
that  in  the  Presidency  of  Bombay  the  term 
"brothers"  occurring  in  the  Mitakshara  (ch.  TI, 
s.  14,  pi.  i)  should  be  taken  to  include  sisters. 
As  the  term  "  brothers,  "  while  including  sisters, 
introduces  them  after  brothers,  so  the  term  "  half- 
brothers  "  must  be  regarded  as  including  half- 
sisters  and  as  bringing  them  in  after  half-brothers. 
Kessf.rbai    v.    Valab    Raoji 

I.  li.  R.  4  Bom.  188 


183. 

Sapinda. 


Halj-sister- 


In  competition  with  a  sapinda  of  the  de- 
ceased, a  half-sister  cannot  succeed  according  to 
the  Mitakshara.     KrMAKAVELU  v.  Virana  Goun- 

I.  L.  R.  5  Mad.  29 


DAN 


MOTHOORANATH      MOZQCMDAB      V.      EuSUFP       AlI 

Khan 14  W.  R.  356 


184. 


Dharwar    dis- 


trict— Succession — Sister — Brother's  widow.  In  the 
district  of  Dharwar  a  sister  is  preferred  as  an  heir 
to  a  brother's  widow.     Rudrapa  v.  Irava  (1904) 

I.  Ij.  R.  28  Bom.  82 


185. 


Sister's 


daughter — 

dawjhter^s 


Dayabhaga — Heirship — Sister''s  aawjmer.s  son 
— Succession.  Certificate  Act  ( VII  of  1889) — Primd 
■facie  title.  When  a  person  alleging  to  be  the  sister's 
'daught-er  and  sister's  daughter's  son  of  a  deceased 
Hindu  governed  by  the  Dayabhaga  law,  applied 
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for  a  certificate  under  Act  VII  of  1889  to  collect 
the  debts  due  to  the  deceased.  Held,  without  ox- 
pressing  a  final  opinion  on  the  question,  that  prima 
facie  a  sister's  daughter  and  a  sister's  daughter's 
son  are  not  heirs  under  the  Dayabhaga  law,  and 
arc  therefore  not  entitled  to  the  certificate. 
Krishna  Pada  Dutt  v.  Secretary  op  State  pob 
India  (1908)       .         .  .       12  C.  W.  N.  453 

186.  Prostitute — Rule  of  inherit- 
ance affected  by  manner  of  life — Maraver  prostitutes — 
Act  XXI  of  1850.  A  married  Maraver  woman 
deserted  her  husband  and  lived  in  adultery  with 
another  man,  to  whom  she  bore  four  children.  Of 
those  children,  the  two  daughters  associated  to- 
gether leading  the  life  of  prostitutes,  and  the  two 
sons  separated  themselves  from  their  sisters  and 
observed  caste  usage.  The  elder  daughter  died 
leaving  property  in  land.  Held,  that  the  sister 
succeeded  to  the  deceased  in  preference  to  the 
brother.     Sivasangu  v.  Minal 

I.  li.  R.  12  Mad.  277 


187. 


Prostitute — 


Succession  to  property  of  degraded  woman.  In  the 
absence  of  any  local  custom  or  usage  to  the  con- 
trary a  woman  of  the  town  is  no  heir  to  her  deceased 
sister,  who  was  also  a  woman  of  the  town.  Siva- 
sangu V.  Minal,  I.  L.  R.  12  Mad.  277,  distinguish- 
ed. A  woman  of  the  town,  who  is  a  Hindu  by 
birth,  does  not  cease  to  be  a  Hindu  by  reason  of  her 
degradation,  and  succession  to  her  property  is  go- 
verned by  Hindu  law.  Sarna  Moyeb  Bewa  v. 
Secretary  of  State  for  India 

I.  L.  R.  25  Calc.  254 
2  C.  W.  N.  97 


188. 


Son's  I  widow — Property   of 


father-in-law.  Where  a  son  predeceased  his  father, 
and  the  son's  widow  subsequently  succeeds  to  her 
father-in-law's  property  as  his  heir,  she  takes  the 
same  estate  in  it  as  she  does  in  property  inherited 
by  her  from  her  husband.  Gadadhar  Bhat  r. 
Chandrabhagabai         .      I.  L.  R.  17  Bom.  690 


189. 


Step-mother—"  Mother  "- 


Mitakshara — Law  in  Bombay.  The  step- mother  is 
not  included  by  the  Mitakshara  within  the  t^rm 
"  mother."  But,  although  a  step-mother  cannot  in 
the  Presidency  of  Bombay  be  introduced  as  an  heir 
under  the  term  "  mother,"  yet;,  as  the  widow  of  a 
gotraja-sapinda  of  the  propositus,  and  therefore, 
according  to  the  doctrine  of  the  Mitakshara  and  the 
Mayukha,  a  gotraja-sapinda  herself,  she  cannot  be 
regarded  as  altogether  excluded  from  the  succession 
to  a  step-son.  Qu(vre  :  At  what  points  in  the  list  of 
heirs  the  step-mother,  the  brother's  wife,  and  the 
paternal  uncle's  wife  succeea  in  the  Presidency  of 
Bombay.     Kesserbai  v.  Vai.ab  Raoji 

I.  L.  R.  4  Bom.  188 


190. 


Step-tnother  pre- 


ferable to  widow  of  h^lf-hrother.    As  between  the 
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widows  of  specified  heirs  who  are  gotraja-sapindas, 
the  step-mother,  being  the  widow  of  the  father  who 
is  higher  on  the  hst  than  the  half-brother,  is  pre- 
ferable to  the  widow  of  the  half-brother.  Ra.kh- 
MABAi  V.  TuKABAM        ,         I.  L.  K.  11  Bom.  47 


191. 


Mitakshara  law 


'^Succession  to  step-son.  According  to  the  Mitak- 
shara school  of  Hindu  law,  a  step-mother,  not  being 
one  of  the  females  expressly  named  in  the  Mitak- 
shara and  not  being  included  under  the  term 
*'  mother  "  in  Ch.  II,  s.  3,  v.  1,  cannot  inherit  from 
her  deceased  step-son.  Gauri  Sdhai  v.  Rukko, 
I.  L.  Ji.  3  All.  45  ;  Jagat  Narain  v.  Sheo  Das, 
I.  L.  R.  5  All.  311  ;  Lala  Joti  Lai  v.  Durani  Koer, 
B.  L.  E.  Sup.  Vol.  67  ;  Kessarbai  v.  Balab  Raoji, 
I.  L.  R.  4  Bom.  188  ;  and  Kumararelu  v.  Virana 
Goundan,  I.  L.  R.  5  Mad.  29,  referred  to.  Rama 
Nand  v.  Stjegiani  .  I.  L.  B.  16  AIL  221 
102. Right  of  step- 
mother to  succeed  to  her  step- son  in  preference  to  his 
paternal  first  cousin.  A  step-mother  succeeds  to 
the  property  of  her  step-son  in  preference  to  the 
step-son's  paternal  uncle's  son.  Rfssoobai  v. 
^ULEKHABAi         .         .      I.  L.  R.  19  Bom.  707 


193. 


Paternal  uncle. 


Under  the  Hindu  law  which  obtains  in  the  Presi- 
dency of  Madras,  a  step-mother  does  not  succeed  to 
the  estate  of  her  step-son  in  preference  to  a  paternal 
uncle.  Kumaravelu  v.  Virana  Goundan,  I.  L.  R. 
5  Mad.  29,  and  Muttammal  v.  Venga  Lukkshmi 
Amvial,  I.  L.  R.  5  Mad.  32,  approved.  Maki  v. 
Chinnammal  .         .      I.  Ij.  R.  8  Mad.  107 

194. Sagotra-sapin- 

das.  According  to  Hindu  law  current  in  the 
Madras  Presidency,  a  step-mother  does  not  succeed 
to  the  estate  of  her  step-son  in  preference  to  his 
grandfather's  brother's  grandson.  Ramasami  v. 
Narassama     .         .         .     I.  li.  R.  8  Mad.  133 

195.  Sapindas — Mi- 
takshara lave.  In  competition  with  a  sapinda  of 
the  deceased,  a  step-mother  cannot  succeed  accord- 
ing to  the  Mitakshara.  Kumaravelu  v.  Virana 
Goundan       .        .         .      I.  L.  R.  5  Mad.  29 


196. 


Paternal  grand- 


m/)ther.  A  Hindu  step-mother  is  not  entitled  to 
succeed  to  a  deceased  step-son  before  a  parternal 
grandmother    Muttamal  v  Venoa  Laksmiam  mal 

I.  li.  R.  5  Mad.  32 

197. Step-mother  and  step- 
grandmother — Mitakshara  law.  According  to 
Mitakshara,  in  a  divided  family  a  step- mother 
cannot  succeed  to  the  estate  of  her  step-son  or  a 
step-grandmother  to  the  estate  of  her  step-grand- 
son. Lala  Joti  Lal*  v.  Durani  Kower.  Lal 
KowER  V.  Jaikaran  Lal 

B.  Ii.  B.  Sup.  VoL  67  :  W.  R.  P.  B.  173 

198.  Widow  and  Co-widow — 

Heir  on  exhaudion   of   all   specified     heirs.      The 
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members  of  the  "  compact  series  "  of  heirs  specifi- 
cally enumerated  take  in  the  order  of  enumeration 
preferably  to  those  lower  in  the  list,  and  to  the- 
widows  of  any  relatives  whether  near  or  remote,  but 
where  the  group  of  specified  heirs  has  been 
exhausted,  the  right  of  the  widow  is  recognized  to 
take  her  husband's  place  in  competition  with  the 
representative  of  a  remoter  line,  Nahalchand 
Harakchand  v.  Hemchand  I.  Ii.  R.  9  Bom.  31 


199. 


Brother  of  hus- 


band. According  to  the  Dayabhaga,  a  Hindu 
AA  idow  is  the  heiress  of  her  husband  in  preference  to 
his  brother.  Chunder  Kant  Surmah  r.  Buxshee 
Deb  Surmah       .         .         .         .       6  W.  R.  61 


200. 


-Right  to  succeed 


to  family  property.  A  Hindu  ^ndow's  right  to  suc- 
ceed to  her  husband's  ancestral  undivided  property 
is  only  as  his  immediate  heir.  A  M-idow  can  only 
inherit  family  property  where  there  has  been  a 
partition  among  the  co-parceners,  of  whom  her 
husband  was  one,  or  where  the  whole  property  has 
vested  in  her  husband  by  the  death  of  all  the  othet 
co-parceners.  The  widow  of  an  undivided  Hindu, 
who  leaves  a  co-parcener  him  surviving,  has,  like 
the  widow  of  a  divided  Hindu  who  leaves  male 
issue,  merely  a  right  to  maintenance.  Where  there- 
fore a  widow  sued  for  a  Palaiyappattu  as  heir  to  the 
surviving  brother  of  her  husband  :  Held,  that  the 
suit  must  be  dismissed.  Peddamutttt  Vtramani 
V.  Appu  Rau        .        .         i         .     2  Mad.  117 


201. 


Daughters.      A 


Hindu  widow,  whether  childless  or  not,  stands  next 
in  the  order  of  -succession  on  failure  of  male  issue. 
\\T\ere  A  had  two  wives,  J5and  C,  and  B  predeceased 
A,  leaving  three  daughters,  and  C  survived  A  and 
was  childless :  Held,  that  C  succeeded  to  A' a 
property  in  preference  to  the  three  daucchters. 
Perammal  v.  Venkatammal        .      1  Mad.  223 


202. 


Estate  of  hus- 


band's brother.  Held,  that  under  Hindu  law  a  widow 
was  not  entitled  to  inherit  the  estate  of  her  hus- 
band's brother,  and  she,  having  no  locus  standi  in 
Court,  could  not  question  the  title  of  the  party  in 
possession  of  the  disputed  estate.  CnooRA  v. 
BusuNTEE  ....        1  Agra  174 

203.  ; Estate  of  hus- 
band's uncle.  Heldf  that  a  widow  cannot,  under 
Hindu  law,  claim  to  inherit  the  estate  left  by  her 
husband's  uncle,  and  could  not  consequently  ques- 
tion the  title  of  the  defendant  (widow  of  another 
brother's  son),  who  was  admittedly  in  possession  of 
the  estate  claimed.     Gouree  v.  Oomrao  Koonwar 

1  Agra  149- 

204. ^ Jain  law — Sort' 

less  widow.  A  sonless  \ndow  of  a  Saragi  Agarwala 
takes,  by  the  custom  of  the  sect,  an  absolute  in- 
terest in  the  self-acquired  property  of  her  husband. 
Shed  Singh  Rai  v.  Dakho        ,      6  N.  W.  382, 
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Affirmed  by  Privy  Council  in  s.c. 

I.  L.  R.  1  All.  688 

205. ■ Khojas — Sister. 

Thej widow  of  a  Khoja  Mahomedan  who  has  died 
childless  and  intestate  succeeds  to  her  husband's 
estate  in  perference  to  his  sister.  Rahimatbai  v. 
HiBBAi    .         .         .         .      I.  L.  R.  3  Bom.  24 


206. 


■Husband's   bro- 


ther— Mitakshara  law.  Where  the  Mitakshara  law 
prevails,  the  widow  of  a  member  of  a  joint  Hindu 
family  cannot  succeed  to  her  husband  in  preference 
to  the  husband's  brother,  and  is  no  heir  to  her 
brother-in-law,  or  to  his  widow,  after  their  death. 
Banee  Peeshad  v.  Mahaboodhy     7  W.  R.  292 


207. 


Property      ac- 


quired by  funds  derived  from  ancestral  estate.  Where 
property  is  acquired  by  the  members  of  a  joint 
Hindu  family  from  funds  derived  from  the  ancestral 
property  and  held  by  them  in  joint  possession,  on 
the  death  of  one  of  them  his  share  does  not  devolve 
on  his  widow.     Teeknoo  v.  Mooniah 

7  W.  R.  440 


208. 


Separate    estate 


of  husband.  In  the  case  of  property  of  which  part 
is  the  common  property  of  a  joint  Hindu  family 
and  part  the  separate  acquisition  of  a  deceased 
brother,  his  widow,  in  default  of  male  issue,  suc- 
ceeds to  his  separate  estate.  Kattama  Naxjchear 
V.  Rajah  of  Shiva utjnoah 

2  W.  R.  P.  C.  31  :  9  Moo.  I.  A.  539 


209. 


Right  of  widow 


to  succeed  to  husband's  share  of  partnership  projoerly. 
Ordinary  co-partnership  property  is  not  subject  to 
the  rule  of  Hindu  law  which  excludes  a  widow  from 
the  succession  at  her  husband's  death  to  a  share 
of  the  joint  property  of  an  undivided  family. 
Rampershad  Tewabry  v.  Sheo  Churn  Doss. 
Thookra  v.  Rampershad  Tewarry 

10  Moo.  I.  A.  490 


210. 


Wives  of  gotraja- 


sapindas — Law  of  Western  India.  According  to  the 
Hindu  law  obtaining  in  Western  India,  the  wives  of 
all  gotraja-sapindas  and  samanodakas  have  rights 
of  inheritance  co-extensive  with  those  of  their 
husbands  immediately  after  whom  they  succeed. 
Lakshmibai  v.  Jayram    Hari 

6  Bom.  A.  C.  152 


211. 


Right  of  survi- 


vorship. The  canon  of  the  Hindu  law  of  Northern 
India  in  regard  to  the  succession  of  widows  is  "  that 
a  wedded  wife,  being  chaste,  takes  the  whole  estate 
of  a  man  who,  being  separated  from  his  co-heirs  and 
not  subsequently  re-united  with  them,  dies  leaving 
no  male  issue."  The  limit  of  the  "  co-heirs  "  must 
be  held  to  include  undivided  collateral  relations, 
who  are  descendants  in  the  male  line  of  one  who 
was  a  co-parcener  with  an  ancestor  of  the  last 
possessor.     Collateral  kinsmen  answering  the  above 
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description  have  interests  which  pass  inter  se  by 
right  of  survivorship,  and  a  widow's  right  as  heir  is 
excluded  by  the  test  when  any  of  such  collateral 
kinsmen  survive  her  husband.  Ihe  governing 
principle  of  the  rule  is  co-parcenary  survivorship,, 
which  precludes  alike  the  right  of  the  widow  and 
every  other  member  of  the  family,  who  has  no  right 
to  the  enjoyment  of  the  estate  before  the  death  of 
the  possessor.  Yenumula  Gavuridevamma  Garu 
v.  Yenumuia  Ramandora  Garu     .     6  Mad.  93 


212. 


Sajjindas — 


Law  in  Bombay.  In  the  Presidency  and  Island  of 
Bombay  the  wife  is  a  sapinda  as  well  as  a  gotraja  of 
her  husband,  and,  if  he  die  (without  leaving  a  son 
or  grandson),  she,  on  the  subsequent  death  of  his 
separated  sapinda  and  in  the  absence  of  any  speci- 
ally designated  heir  entitled  to  preference,  ranks 
in  the  same  place  in  the  order  of  succession  to  the 
property  of  such  separated  sapinda  as  her  husband 
would  have  occupied  if  he  were  Hving.  Thus  the 
widow  of  first  cousin  ex  parte  paterna  of  the  deceased 
propositus  was  held  prior  in  order  of  succession  to  a 
fifth  male  cousin  ex  parte  paterna  of  the  same.  Or, 
in  other  words,  a  wife  becomes  by  her  marxiage  a 
sagotra-sapinda  of  her  husband  and  his  gotraja- 
sapindas,  and  in  that  capacity  succeeds  as  a  widow- 
to  property  which  he  would  have  taken  as  a  sapinda 
before  the  male  representative  of  a  remoter  branch. 
The  Institutes  of  Manu,  the  Mitakshara,  and  the 
Mayukha,  although  of  great  authority  in  the  Presi- 
dency of  Bombay,  are  all  subject  to  the  control  of 
law  and  usage.  No  one  of  them  is,  as  a  whole,  in 
full  force  in  any  part  of  the  Presidency.  In  all  of 
them  there  are  precepts  which,  if  they  ever  were 
practical  law,  have,  for  a  time  beyond  the  memory 
of  Hving  men,  been  obsolete.  Lallubhai  Baph- 
bhai  v.  Mankuvarhbai   .     I.  L.  R.  2  Bom.  388 

In  the  same  case  on  appeal  it  was  held  by  the 
Privy  Council, — By  the  Hindu  law  in  force  in 
Western  India  the  widow  of  a  collateral  relation, 
although  she  is  not  specified  in  the  texts  amongst 
the  heirs  to  members  of  her  husband's  family,  may 
come  into  the  succession  as  one  of  the  classes  of 
gotraja-sapindas  of  that  family.  According  to  the 
law  of  the  Mitakshara  as  accepted  in  Western  India, 
the  right  to  inherit  in  the  classes  of  gotraja-sapindas 
is  to  be  determined  by  family  relationship,  or  the 
community  of  corporal  particles,  and  not  only  by 
the  capacity  of  jjerforming  funeral  rites.  The  High 
Court  having  affirmed  as  a  right,  acconling  to  the 
law  actually  prevalent  in  Western  India,  the  claim 
of  a  widow  of  a  first  cousin,  on  the  father's  side, 
of  the  deceased  to  inherit  his  estate  as  a  gotraja- 
sapinda,  it  was  held  that  there  was  no  reason  for 
withholding  from  that  doctrine  the  force  of  law  ; 
the  right  of  the  widow  being  mainly  rested  on  the 
ground  of  positive  acceptance  and  usage.  In  this 
case  the  widow  of  a  first  cousin  of  the  deceased,  on 
the  father's  side,  was  held  to  have  become  by  her 
marriage  gotraja-sapinda  of  her  husband's  cousin's- 
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iamily,  and  to  have  a  title  to  succeed  to  the  estate 
of  that  cousin  on  his  decease,  in  priority  to  male 
collateral  gotraja-sapindas,  who  were  seventh  in 
descent  from  an  ancestor  common  to  them  and  to 
the  deceased,  who  was  sixth  from  that  common 
ancestor.   Lallubhai  Bapubhai  v.  Cassibai 

I.  L.  B.  5  Bom.  110  :  7  C.  L.  B.  445 
L.  B.  7  I.  A.  212 


213. 


Heirs  after 


widoivs  death — Female  heir — Widow  of  gotraja- 
sapinda — Slridhan.  N  and  II  were  divided  bro- 
thers. H  died  first,  leaving  a  son  named  T.  N 
afterwards  died  childless,  leaving  his  widow  J,  who 
took  possession  of  A".9  property.  T  died  childless, 
leaving  only  his  widow  B  M,  who  succeeded  to  the 
property  on  Xs  death.  After  the  death  of  B  M, 
the  plaintiff,  who  was  the  son  of  T's  sister,  sued  to 
recover  the  -pToipevtj  from  the  defendants,  who  were 
distant  samanodaka  relations  of  N.  It  was  con- 
tended on  the  plaintiff's  behalf  that  on  J^s  death 
B  M  took  the  property  as  her  stridhan  acquired  by 
inheritance,  and  that  the  plaintiff,  as  bandhu  of  her 
husband  T,  was  heir  to  B  M,  who  died  without  issue. 
Held  (confirming  the  decree  dismissing  the  suit), 
that  on  J'.9  death  [N  and  H  being  divided)  B  M 
succeeded  to  the  property  as  a  gotraja-sapinda, 
being  the  widow  of  2\  the  nephew  of  N.  As  such, 
.she  took  only  a  life-interest  in  the  ])roperty,  and 
had  no  absolute  interest  in  it  as  in  her  stridhan 
proper.  In  the  Presidency  of  Bombay  female  heirs 
who  by  marriage  enter  into  the  gotra  of  the  male 
whom  they  succeed  (including  widow)  mother, 
grandmother,  the  widow  of  a  gotraja-sapinda,  ete.), 
take  only  a  widow's  estate  in  property  which  they 
inherit  from  the  last  male  owner.  Whether  the 
estate  inherited  by  these  female  heirs  is  called  their 
stridhan  or  not,  their  i-estricted  rights  over  it  are 
admitted  by  all  schools.  Madhavram  v.  Dave 
Trambaklal  Bhawanishankar 

I.  li.  B.  21  Bom.  739 


214, 

widows. 


Succession  of  co- 


Where  a  Hindu  dies  intestate,  leaving  no 
issue  and  several  widows,  the  widows  succeed  equal- 
ly, and  are  entitled  to  equal  shares  in  his  estate,  and 
the  ordinary  course  would  be  to  grant  them  a  joint 
administration.     Ramia  v.  Bhagi    .     1  Bom.  68 

s.c.  In  the  goods  of  Dadoo  Mania 

1  Ind.  Jur.  O.  S.  59 


215. 


Bight    of       co- 


widows — Bight  of  senior  widow.  According  to 
Hindu  law  current  in  Southern  India,  two  or  more 
lawfully  married  wives  ([)atnis)  take  a  joint  estate 
for  Ufe  in  their  husband's  property  with  rights  of 
survivorship  and  equal  beneficial  enjoyment.  The 
position  of  senior  widow  gives  her,  as  in  the  case  of 
other  -co  parceners,  a  preferable  claim  to  the  care 
and  management  of  the  joint  property.  Jijoyi- 
AMBA  Bayi  Saiba  V.  KAMAKsm  Bayi  Saiba. 
Bayi  Saiba  t.  Jijoyiamba  Bayi  Saiba 

3  Mad.  424 
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.  ^^^'  77 Survivor  of 

joint  widows— Graiidson  of  deceased  widow.  A 
Hindu  died,  leaving  no  son,  but  two  widows,  K  und 
B.  A  dispute  having  arisen,  K  brought'  a  suit 
ac^ainst  B  and  obtained  a  decree  dividinsj  equally 
bet\A'een  them  the  lands  of  the  deceased^usband. 
K  took  possession  of  her  moiety  and  held  the  same 
till  her  death,  when  7?  took  possession.  In  a  suit 
by  the  sons  of  the  deceased  daughter  of  K  aj^ainst 
B  for  the  share  formerly  held  by  K  -.—Held,  that 
they  were  not  entitled  in  preference  to  B,  the  sur- 
viving widow.     RiNDAMMA  V.  Venkatakammappa 

8  Mad.  268 


217. 


Co-icidoics — 


Joint  tenants  fnr  life.  According  to  the  Hindu  law 
of  inheritance,  the  separate  property  of  a  person 
dying  ^vithout  male  issue  and  leaving  more  than 
one  widow  is  taken  by  all  the  widows  as  a  joint 
estate  for  life,  with  rights  of  etjual  beneficial  enjoy- 
ment and  of  survivorship.  The  view  that,  accord- 
ing to  the  custom  prevailing  in  Southern  India,  the 
senior  widow  by  date  of  marriage  succeeds  in  the 
first  instance,  the  others  inheriting  in  their  turn  as 
they  survive,  but  being  only  entitled  in  the  mean- 
time to  be  maintained  by  the  first,  is  not  sup()orted 
by  the  decisions  of  the  Coiu-ts,  nor  by  the  sanction 
of  any  text-wTiter  of  paramount  authoritv  in  the 
Madras     Presidency.     Gajapatui     Nilamani     v. 

GaJAPATHI    RAnnAMANI 

I.  li.  B.  1  Mad.  290  :  1  C.  L.  B.  97 
li.  B.  4  L  A.  212 


218. 


By  Hindu  law 


two  ^yidow9  of  one  and  the  same  husband  take  a 
joint  interest  in  one  undivided  estate,  and  although 
the  widows  may  arrange  for  the  enjoyment  cf  the 
cstHt<>  in  separate  portions,  there  can  be  no  com- 
pulsory partition  converting  the  joint  estate  into 
an  estate  in  severalty.  SemUe  :  The  interest  of 
one  of  two  such  widows  cannot  be  sold.  Jijoi/i. 
amba  Bayi  v.  KanMkf>hi  Bayi,  3  Mad.  424  ;  Bin- 
damma  v.  Vevlalaramappa,  3  Mad.  268  ;  Nila- 
mani v.  Badhamani,  I.  L.  B.  1  Mad.  290  ;  and 
Bhugmandeen  Doobey  v.  Myna  Baee,  Jl  Moo. 
I.  A.  4S7t  followed.     Kathapekumal  v.  Vekkabai 

I.  L.  B.  2  Mad.  194 


219. 


Co-heirs- 


Bighl  of  survivorship.  Under  the  Mitakshara  law, 
an  unseparated  grandfather's  great-grandson's 
grandson  will  exclude  a  widow  from  inheriting  the 
estate  of  her  husband.  Yenumula  Gavuridevamma 
Gnru  v.  Yenumula  Bamandora  Oaru,  6  Mad.  93, 
and  Naragunty  Lutchmee  Davatnah  v.  Venfjama 
Naidoo,    9  Moo.   I.    A.  66,  cited.     Ratan  Dabee 

V.    MODH<.»OSOODDUN    MoHAPATOR 

2  C.  L.  B.  828 


220. 


Mitalshnra 


law — Estate  inherited  by  two  Hindu  widows  from 
deceased  husband — Alienation  by  one  widow.  When 
their  Lordships  of  the  Privy  Council  have  seen  fit 
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to  place  a  definite  construction  upon  any  point  of 
Hindu  law,  the  High  Court  is  bound  by  such  con- 
struction until  such  time  as  their  Lorsdshijjs  may 
think  fit  to  vary  the  same.  According  to  the  Mitak- 
shara  law,  the  estate  which  two  Hindu  widows  take 
by  inheritance  from  their  deceased  husband  is  not 
several,  but  joint.  The  senior  of  two  such  Hindu 
wddows  is  not  a  manager  of  such  estate  and  compe- 
tent, for  purposes  of  legal  necessity,  to  alienate  it 
without  the  consent  of  the  other.  Ehugwandeen 
Doohey  v.  Myna  Bate,  11  Moo.  I.  A.  iS7,  and 
Gajapathi  Nilamani  v.  Gajapathi  Badhamnni  ,  I.  L. 
B.  1  Mnd.  290,  referred  to.  Ram  Piyari  v. 
MULCHAND         .         •.  .       I.  L.  B.  7  All.  114 

221.  -Brother's  widow 

— Sarvivorship — Benares  school  of  law.  According 
to  the  law  and  usage  of  the  Benares  school  of  Hindu 
law,  a  brother's  widow  has  no  place  in  the  line  of 
heirs,  nor  is  she  entitled  to  succeed  by  right  of  sur- 
vivorship. Bhugnee  Daiee  v.  Gopaljee,  1  S.  D.  A. 
N.-W.  P.  (1862),  306,  not  followed.  Ananda  Bibee 
V.  Nownit  Lai,  I.  L.  B.  9  Calc.  315,  followed  in 
principle.  Jogdamba  Koer  v.  Secretary  of 
State  fok  India         .       I.  L.  R.  16  Calc.  367 


222. 


Joint  family- 


Widow's  right — Maintenance — Gotraja-sapinda.  The 
widow  of  an  undivided  brother  does  not  take  a 
life-estate.  She  is  only  entitled  to  maintenance. 
She  may  perhaps  succeed  her  brother-in-law  as  a 
gotraja-sapinda.     Manjapfa  Hegade  v.  Lakshimi 

I.  L.  B.  15  Bom.  234 


223. 


Son's  ividow- 


Grandson's  widow.  A  Hindu  died  leaving  him  sur- 
viving a  daughter-in-law  and  a  grandson  (the  widov/ 
and  son  of  a  predeceased  son).  Subsequently  bis 
grandson  died  a  minor,  leaving  his  widow  (also  a 
minor)  him  surviving.  Held,  that  the  grandson's 
widow  succeeded  in  preference  to  the  son's  widow, 
according  to  the  rule  of  obstructed  heritage,  the 
latter  being  entitled  to  maintenance  oat  of  the 
family  property.     Bai  Amrit  v.  Bai  Mantk 

12  Bom.  79 


224. 


Cousin's  widow 


as  heiress — Female  gotraja-sapinda.  In  a  suit  on  a 
mortcrage  executed  by  a  Hindu,  since  deceased,  to 
the  plaintiff,  it  appeared  that  the  mortgage  pre- 
mises had  been  the  property  of  A,  whose  daughter, 
since  deceased,  was  the  mortgagor's  wife  and  had 
executed  a  will  purporting  to  devise  the  property  to 
him.  The  suit  was  defended  by  B,  who  was  the 
widow  of  a  great-grandson  of  A's  great-grandfather, 
and  she  claimed  title  to  the  property  against  the 
j)lainti£E  under  the  law  of  inheritance.  Held,  that 
B  had  no  title  to  the  mortgage  premises.  Balamma 
V.  PuLLAYYA        .         .      X.  L.  B.  18  Mad.  168 


225. 


Widow  of  pa- 


ternal uncle — Nephew.    The  widow  of  a  paternal 
uncle  is,  according  to  Hindu  law,  no  heir  to  her 
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nephew.     Upendra  Mohan  Taoore   v.   Thanda 

I>ASi     .  .         .         .     3  B.  L.  B.  A.  C.  349 

s.c.  Woopendro    Mohun  Tagore   v.    Thavda 

DossiA 12  W.  B.  263 

226. Widow  of  pa- 
ternal uncle — Mitahshara  law — Females.  Accord- 
ing to  Mitakshara  law,  none  but  females  expressly 
named  can  inherit  and  the  widow  of  the  ])aternal 
uncle  of  a  deceased  Hindu,  not  being  so  named,  is 
therefore  not  entitled  to  succeed  to  his  estate. 
Gauri  Sahai  v.  Rukko         .      I.  L.  B.  3  All,  45 


227. 


8ucce.ssion   on 


death  of  adopted  son.  On  the  death  of  a  son  adopted 
by  a  Hindu  as  the  son  of  one  of  his  two  wives,  the 
property  descends  (the  adoptive  mother  having 
died  before  the  son)  not  to  the  other  wife,  but  to 
the  next  legal  heir.  Kasreeshuree  Debia  v. 
Greesh  Chunder  Lahoree      .    W.  B.  1864,  71 


228. 


Succession  on 


death  of  adopted  son.  If  the  adoptive  mother  smr- 
vives  an  adopted  son  before  he  attains  majority,  she 
has  a  life-interest  in  the  property  of  her  husband. 
Soonder  Koo.maree  Debia  v.  Gudadhur  Persahd 
Tewaree    4  W.  B.  P.  C.  116  :  7  Moo.  I.  A.  54 


229. 


Son      validity 


adopted.  In  a  case  where  a  valid  adoption  makes 
the  adopted  son  the  legal  heir,  the  widow  has  no 
right  but  that  of  maintenance.     Rutna  Dobatci  v. 

PURLADH   DOBEY  ...        7  W.  B.  450 


230. 


-Preference  of  the 


adoptit^e  mother  in  inheriting  the  family  estate  through 
the  adopted  son  over  a  senior  co-wife.  A  Hindu, 
having  two  wives,  adopted  a  son  in  conjunction 
with  the  co-wife  who  was  the  junior  in  marriage  of 
the  two,  having  chosen  her  to  be  present  at  the 
adoption  with  himself.  The  husband  next  died  ; 
and  after  him  the  adopted  child,  having  inherited 
the  impartible  family  estate,  also  died.  The  two 
widows  survived  them  both.  Held,  affu-ming  the 
decisions  of  the  Courts  below,  that  the  junior  co- 
wife,  having  taken  part  in  the  adoption  by  her 
husband  at  his  selection,  inherited  the  impartible 
fannly  estate  upon  the  death  of  the  adopted  son  in 
preference  to  the  co-wife  who  was  senior  in  marriage 
but  who  had  not  been  conjoined  in  the  adoption. 
Kasheeshuree  Debia  v.  Greesh  Chunder  Lahoree, 
W.    B.  (1864)  71,  referred  to  and  approved.     An- 

NAI'DRNI   NaCHIAR  V.    FoRBES 

L  L.  B.  23  Mad.  1 
3  C.  W.  N.  730 


231. 


Ra-marriage    of 


widow  Succession  to  a  son  of  first  marriatje,  not- 
withstanding' remarriage — Hindu  Widow's  Re-mar- 
riage Act  {XV  of  1856),  ss.  2  and  5.  The  wic'ow  of 
a  Hindu  married  a  second  time.  Subsequently  to 
her  re-marriage,  her  son  by  her  first  marriage  died 
childless.     Held,  that  she  was  entitled  to  succeed 
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to  his  property,  notwithstanding  her    re-marriage. 
Ohajviab  Haru  Dalmel  v.  Kashi  (1902) 

I.  Ij.  B.  26  Bom.  388 


232. 


Inheritance — 


Law  of  Botnhay  School— Mitakshara — Vyavahura 
Mayukha — Succession  to  stridnhn — Co- widow — Ens- 
hand's  brother — Husband^ s  brother'' s  son — Deed  of 
gift,  construction  of — Ahsolute  or  limited  estate  of  in- 
heritance—  Vyavahura  Mayukha,  Chavter  IV,  s.  10, 
placita  2S  and  30,  construction  of.  By  the  Hindu 
law  of  the  Bombay  School,  r»r.,  the  Mitakshara 
subject  to  the  doctrine  to  be  found  in  the  Vyava- 
hara  Mayukha  where  the  latter  differs  from  it,  a 
co-widow  is  entitled  to  succeed  to  the  property  of  a 
woman  dying  without  issue,  in  preference  to  her 
husband's  brother  or  husband's  brother's  son.  A 
deed  executed  by  a  Hindu  in  favour  of  his  future 
wife  conveyed  immoveable  property  to  her,  "  her 
heirs,  executors,  administrators,  and  assigns  "  on 
the  condition  that,  if  she  died  "  witliout  leaving 
issue  of  the  intended  marriage,  who  shall  succeed 
to  a  vested  interest "  in  the  property,  and  without 
exercising  a  power  of  appointment  given  her  by  the 
deed,  then  "the  property  shall  vest  in  her  leeal  heirs, 
according  to  the  Hindu  law  of  the  Bombny  School." 
Held,  that  she  took  an  absolute  estate  of  inherit- 
ance in  the  property.  The  true  construction  of 
placitum  30  of  Chapter  IV,  s.  10  of  the  Vyavahara 
Mayukha,  and  one  that  brings  it  into  harmony 
with  the  Mitakshara,  and  also  reconciles  it  with 
placitum  28,  is  that  it  should  be  read  distributively 
as  regards  the  property  of  women  married  accord- 
ing to  one  of  the  a])proved  forms  and  the  property 
of  those  married  in  one  of  the  lower  forms.  In 
the  one  case  those  of  the  heirs  enumerated  by 
Brihaspati,  who  are  blood  relations  of  the  husband, 
namely,  the  husband's  sister's  son,  the  husband's 
brother's  son,  and  the  husband's  brother  will  suc- 
ceed to  the  woman's  property  and  in  the  other  case, 
the  relations  o(  the  father  will  succeed.  The  order 
of  succession  is  not  indicated  in  the  series  of  heirs 
enumerated  by  Brihaspati.  The  solution  is  to  be 
found  by  reference  to  plaritum  28  in  which  the  heirs 
are  described  as  the  nearest  sapindas  of  the  wife  in 
the  husband's  family,  or  the  nearest  to  her  in  her 
father's  family,  as  the  case  may  be.  The  list  is  not 
exhaustive,  and  neither  a  co-widow  nor  any  other 
sapinda  of  the  husband  is  excluded.  The  words 
and  the  rest  '*  mean  or  include  the  other  relations 
of  the  husband  or  father.  The  co-widow  therefore 
takes  in  her  right  place  and  is  a  ])referential  heir 
to  the  husband's  brother  or  husband's  brother's 
son.  Bai  Kesserbai  v.  Hunsraj  Morar.ti 
(1906)         .        .         .        I.  L.  B.  30  Bom.  431 

S.C.  li.  B.  33  I.  A.  176 
10  C.  W.  N.  802 


233. 


Inheritance- 


Special  heirs — Females — Estate  inherited  by  two 
widows — Alienation  by  one  widow — Widow — Power 
of  widow — Alienation  by  one  of  tux>  co-ioidows — 
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Parties  adding  plaintiffs — Non-joinder — Joinder  of 
plaintiff  after  time  for  bringing  suit  has  expired — 
Effect  of  co-contractors — Limitation  Act  {X  V  of  1S77), 
s.  22.  Where  two  Hindu  widows,  D  M  and  D  R, 
who  on  the  death  of  their  husband  took  under  the 
Mitakshara  law  a  joint  estate  in  the  property  of  the 
husband,  afterwards  by  arrangement  between  them- 
selves divided  the  property  between  them,  intend- 
ing to  give  to  each  so  far  as  the  other  was  concerned 
full  power  of  aUenation  in  the  event  of  legal  neces- 
sity, and  one  of  them,  D  B,  made  a  gift  of  her  share 
in  the  estate  to  the  reversioners,  who  thereafter  in 
certain  transactions  proceeded  on  the  assumption 
that  there  was  a  partition  between  the  widows,  not 
only  of  possession  of  the  property  included  in  the 
husband's  estate,  but  also  of  the  title.  Held,  that 
a  mortgage  executed  in  favour  of  the  plaintiff  by 
D  M  of  her  share  without  the  consent  of  D  R,  was 
binding  on  the  property  hypothecated  under  it  so 
far  as  the  interests  oi  D  R  and  the  reversioners 
were  concerned,  to  the  extent  that  the  debt  was 
incurred  for  legal  necessity.  The  addition  after  the 
expiry  of  the  period  of  Hmitation  of  an  infant 
member  of  a  Mitakshara  family  as  plaintiff  to  a 
suit  on  a  mortgage  is  not  fatal  to  the  suit.  Guru- 
vayya  Gouda  v.  Dattatraya  Anant,  I.  L.  R.  2S  Bom. 
11,  followed.  Thakttrmani  Singh  v.  Dai  Rani 
Koebi  (1906)      .         .      I.  L.  B.  33  Calc.  1079 

9.  CHILDREN  BY  DIFFERENT  WIVES. 

Children       by       diflFerent 


mothers  of  same  caste.  The  Hindu  law  of  in- 
heritance makes  no  distinction  between  the  legiti- 
mate children  of  mothers  of  the  same  caste. 
Nttoendur  Narain  v.  Ruohoonath  Narain  Dey 

W.  B.  1864,  20 

2.  Sons  by  diflFerent  mothers  — 

— Priority  in  time  of  marriage — Primogeniture.  Aa 
regards  the  rights  of  sons  by  different  wives  to  in- 
herit, whether  in  CO- parcenary  or  as  sole  heir  (ex- 
cept, perhaps,  the  son  of  the  first  wife),  the  priority 
in  point  of  time  of  their  mothers'  marriages  has 
never  been  regarded  when  the  wives  were  equal  in 
caste  and  rank,  and  the  rule  of  primogeniture  was 
and  is  the  same  in  the  case  of  sons  of  several  wives 
of  equal  caste  and  rank  as  in  the  case  of  sons  by 
one.  SiVANANANJA  Perumal  Sethtjrayer  v. 
MuTTU    Ramalinoa   Sethfrayer.     Athilakshmi 

AmMAL   v.    SlVANANANJA    PeRU.MAL   SeTHURAYER 

3  Mad.  75 

Affirmed  by  the  Privy  Council  in  RAM\LAKSfiMi 

Ammai.  v.  Sivananantha  Perumal  SethurayerH 

12  B.  Ij.  B.  396  :  17  W.  B.  553 

14  Moo.  I.  A.  570 

10.  ILLEGITIMATE  CHILDREN. 

1, Illegitimate    children —  Issue 

of    illegal     intercourse.        Illegitimate       sons    arfr 


t 
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excluded  by  the  Hindu  law  from  inheriting  when 
the  intercourse  between  their  parents  was  in  viola- 
tion of,  or  forbidden  by,  law.  Vencatachella 
Chetty  v.  Parvatham         .         .       8  Mad.  134 

2, Illegitimate      son 

and  daughters — Property  of  mother.  A  Hindu 
woman  having  daughters  by  one  paramour  and  a 
son  by  another  died  leaving  a  house.  The  daughter 
sued  the  son  and  his  assignee  for  possession  of  the 
house  in  succession  to  their  mother.  It  was  inter 
alia  pleaded  for  the  defence  that  the  plaintiffs  could 
not  recover  the  house  for  the  reason  that  it  had 
been  derived  from  the  putative  father  of  the  first 
defendant,  but  this  was  not  proved.  Held,  that 
the  plaintiffs  were  entitled  to  recover.  Semble  : 
That  the  decision  would  have  been  the  same  even 
if  the  allegation  on  which  the  above  plea  was  based 
had  been  established.  Arunagiri  Madali  v. 
Kanganayaki  Ammal      .     I.  Ii.  R.  21  Mad.  40 

3^ MaintenMnce, 

Right    to — Sudras — Issue    of    Pat    marriage.     The 
.general  result  of  the  authorities,  both  juridical  and 
forensic,  is  that  among  the  three  regenerate  classes 
■of  Hindus  (Brahmans,  Kshatriyas,     and  Vaishyas) 
illetntimate  cliildren  are  entitled  to  maintenance, 
but  cannot  inherit,  unless  there  be  local  usage  to 
the  contrary ;  and  that,  among  the  Sudra  class, 
illegitimate  children,  in  certain  cases  at  least,  do 
inherit.     The  extent  to  which  this  right  exists  con- 
sidered, and  the  texts  of  Hindu  law  books  bearing 
on  the  point  referred  to.     According  to  Vijnyan- 
eshvara,  the  author  of  the  Mitakshara  (Ch.  I,  s.  12), 
the  father  of  an  illegitimate  son  by  a  Dasi  among 
Sudras  may,  in  his  (the  father's)  lifetime,  allot  to 
such  son  a  share  equal  to  that  of  a  legitimate  son, 
and,  if  the  father   die  without  making  such  allot- 
ment, the  illegitimate  son  by  the  Dasi  is  entitled  to 
half  the  share  of  a  legitimate  son,  and,  if  there  be 
no  legitimate  son  and  no  legitimate  daughter  or 
son  of  such  a  daughter,  the  illegitimate  son  by  the 
Dasi  takes  the  whole  estate.     If,  however,  there 
be  a  legitimate  daughter  or  legitimate  son  of  such  a 
daughter,  the  illegitimate  son  would  take  only  half 
of  the  share  of  a  legitimate  son,  and  such  daughter 
or  daughter's  son  would  take  the  residue  of  the  pro- 
perty, subject  to  the    charge  of  maintaining  the 
widow  of  the  deceased  proprietor.     The  dictum  of 
Lord  Cairns  in  Gajapathi  Radhika  v.  Gajapathi 
miamani,   13    Moo.   I.  A.   497  :  s.  c.  6  B.  L.   R. 
202  :  14  W.  R.  P.  C.  33,  reversing  2    Mad.    339  : 
"*'  Supposing  the  sons,  or  either  of  them,  to  have 
been  legitimate,  the  widow  (of  Padmanabha)  could 
have  been  entitled  to  maintenance  only.     Had  both 
the  sons  been  illegitimate,  their  claims,  unless  some 
special  custom  governed  the  case,  which  is  not  in 
proof,  would  have  been  to  maintenance  only.     In 
this  last-named  case  the  widow  would  have  had  the 
ordinary  estate  of  a  Hindu  widow," — commented 
upon  and  explained.     The  terms  Dasi  and  Dasi- 
putra,  as  defined  by  various  writers  on  Hindu  law, 
discussed,  and  the  rights  by  inheritance  of  a  Dasi- 
putra  considered.     The  condition  that,  in  order  to 
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entitle  the  illegitimate  offspring  of  a  Sudra  woman 
by  a  Sudra  to  inherit  the  property  of  the  latter  or 
share  in  it,  she  should,  according  to  Jimuta  Vahana, 
and  Nilkantha,  be  an  unmamed  woman,  has  in 
practice  been  discarded  in  the  Presidency  of 
Bombay.  In  this  Presidency  the  illegitimate  off- 
spring of  a  kept  woman,  or  continuous  concubine, 
amongst  Sudras  are  on  the  same  level  as  to  inherit- 
ance as  the  issue  of  a  female  slave  by  a  Sudra.  G, 
a  Sudra  woman,  was  married  to  T,  also  a  Sudra,  by 
Pat  marriage,  without  having  received  a  chhor 
chiti  (release)  from  her  first  husband,  who  was  then 
living,  or  obtained  any  other  sanction  of  her  Pat 
with  T.  Held,  that  the  intercourse  between  G  and 
T  was  adulterous,  and  that  therefore  the  plaintiff, 
their  son,  being  the  result  of  such  intercourse,  was 
not  entitled  to  take  as  heir  even  to  the  extent  of 
half  a  share,  and  was  not  a  Dasiputra  within  the 
scope  of  Yajnyavalkya's  text,  or  recognized  as  such 
by  other  commentators.  He  was,  however,  held 
entitled  to  maintenance,  as  he  had  been  recognized 
by  T  as  his  son.     Rahi  v.  Govinda  valad  Teja 

I.  L.*R.  1  Bom.  97 


4. 


Sudras.     In    the 


case  of  Sudras  the  law  has  been  and  still  is  that  ille- 
gitimate sons  succeed  their  fathers  by  right  of  in- 
heritance.    Pandaiya  Telaver  v.  PuLi  Telaver  I 

1  Mad.  478 


5. 


Illegitimate    sons 


of  Jain  of  Dassa  Porwad  class — Right  to  main- 
tenance. Under  the  ordinary  Hindu  law,  illegitimate 
sons  do  not  inherit,  but  are  only  entitled  to  main- 
tenance. Held,  that  a  Jain  of  the  Dassa  Porward 
caste  was  governed  by  the  general  Hindu  law 
applicable  to  the  three  regenerate  castes,  being 
though  not  a  Brahmin,  certainly  not  a  Sadra,  but  a 
Vaishya  by  origin,  and  having  as  such  carried 
this  law  with  him  from  Gujarat  to  the  Belgaum 
District.  Held,  therefore,  that  his  widow  was  his 
sole  heir,  and  that  his  illegitimate  sons  were  only 
entitled  to  maintenance.  Qucere :  Whether  even 
among  Sudras  the  widow  is  altogether  excluded 
from  inharitance  by  illegitimate  sons.  Rahi  v. 
Govinda  Walad  Teja,  I.  L.  R.  1  Bom.  97,  doubted. 
AMB.iBAi  V.  GoviND      .     I.  L.  R.  23  Bom.  257 


6. 


Sons    of    Sudra. 


The  illegitimate  sons  of  a  Sudra  are  as  such  entitled 
to  one  half  af  a  son's  share.  Keshoree  v.  Samar- 
DHAN 5  N.  W.  94 


7. 


Sons    of   Sudra. 


The  illegitimate  son  of  a  Sudra,  being  the  offspring 
of  an  incestuous  intercourse  (intercourse  between  a 
father-in-law  and  his  daughter-in-law),  is  not  en- 
titled to  inherit  or  share  in  the  family  proj^erty 
according  to  Hindu  law.  Semble  :  To  entitle  the 
illegitimate  sons  of  a  Sudra  by  a  Sudra  woman  to 
inherit  a  share  in  the  family  property,  the  inter- 
course between  the  parents  must  have  been  a  con- 
tinuous one,  and  the  woman  must  have  been  an 
unmarried  woman.  Therefore  the  illegitimate  son 
of  a  Sudra  by  a  Sudra  woman  living  with  him  in 
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adultery  is  not  entitled  to  a  share  in  ox  to  inherit 
the  family  property.  Datti  ^^^isi  Nayudu  ^ 
Datxi  Bangartj  Nayfdu      .         .    4  Mad.  204 


8. 


Sons 


of  Sudra — 
An  illegitimate  son  of  a 


Brother's  son.     Semhle 

Surdra  by  his  concubine  is  his  heir  in  preference  to  a 

brother's  son.     Kkishnamjvia  v.  Pappa 

4  Mad.  234 


9. 


Sons  of    Sudra. 


The  son  of  a  Sudra  by  a  slave-girl  is  not  entitled  to 
share  with  legitimate  sons  in  the  inheritance  of  an 
unde  by  the  father's  side.  Nissah  Murtojah  v. 
DhtjnwujhT  Roy       .         .         .         Marsh.  609 

3^0. Sons   of   Sudra. 

According  to  the  doctrines  of  the  Bengal  school  of 
Hindu  law,  a  certain  description  only  of  illegitimate 
sons  of  a  Sudra  by  an  unmarried  Sudra  woman  is 
entitled  to  inherit  the  father's  property  in  the 
absence  of  legitimate  issue,  tnz.,  the  illegitimate 
sons  of  a  Sudra  by  a  female  slave  or  a  female  slave 
of  his  slave.     Narain  Dhara.  v.  Rakhal  Gain 

I.  L.  B.  1  Calc.  1 :  23  W.  B.  334 


11.  - 


. Son  of  Svdra  hy 

concubine — Bengal  school  of  law.  According  to  the 
Bengal  school  of  Hindu  law,  the  son  of  a  Sudra  by  a 
kept  woman  or  continuous  concubine  does  not 
inherit  his  father's  estate.  Narain  DJiara  v.  Rakhal 
Gain,  1.  L.  B.  1  Calc.  1,  followed.  Inderafi  Valun- 
avjmlv  Taver  v.  Bamaswamy  Pandia  Talaverf 
3  B.  L.  B.  P.  0.  1  :  13  Moo.  I.  A.  Uh  ex- 
plained.     Bahi   v.   Govinda  Valad  Teja,  I.   L.   R. 

1  Bom.  97  ;  Sadu  v.  Baim,  I.  L.  B.  4  Bom.  37  ; 
Datti  Parisi  Nayudu  v.  Datti  Bungaru  Nayudu,  4 
Mad.  H.  0.  204  ;  Krishnayyan  v.  Muttusami,  I. 
L.  R.  1  Mad.  4037  ;    Sarasuti  v.  Mannu,  I.  L.  R. 

2  All.  134 ;  and  Harqohind  Kuari  v.  Dharam 
Sin'jh,  I.  L.  R.  6  All.  329,  erplained  and  distin- 
euished.  Kirpal  Narain  Tewari  v.  Sukdrmoni 
^  I.  li.  R.  19  Calc.  91 


12. 


Mitakshara  law 


Illegitimate  daughters.     The  illegitimate  offspring 

of  a  kept  woman  or  continuous  concubine  amongst 
Sudras  are  on  the  same  level  as  to  inheritance  as 
the  issue  of  a  female  slave  by  a  Sudra.  Under  the 
Mitakshara  law,  the  son  of  a  female  slave  by  a 
Sudra  takes  the  whole  of  his  father's  estate,  if  there 
be  no  sons  by  a  wedded  wife,  or  daughters  by  such 
a  wife,  or  sons  of  such  daughters.  If  there  be  any 
such  heirs,  the  son  of  a  female  slave  will  participate 
to  the  extent  of  half  a  share  only.  Held,  therefore, 
that  M,  the  illegitimate  son  of  an  Ahir  by  a  con- 
tinuous concubine  of  the  same  caste,  took  his 
father's  estate  in  preference  to  the  daughters  of  a 
legitimate  son  of  his  father  who  died  in  the  father's 
lifetime.    Sarsuti  r.  Mannu   I.  L.  B.  2  AIL  134 


13. 


Sudras — Right 


of  illegitimate  sons.  V  end  S  were  undivided  Hindu 
brothers  of  the  Sudra  caste.  V  died  before  S, 
leaving  two  illegitimate  sons  by  A,  an  unmarried 
Sudra  woman  kept  as  a  continuous  concubine.     3 
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left  two  widows.  '  Held,  that,  although  the  illegiti- 
mate sons  of  A  would  be  entitled  to  inherit  the 
estate  of  V,  they  could  neither  exclude  the  right  of 
survivorship  of  S  nor  succeed  to  the  estate  of  S. 
Krishnayyan  v.  Muttusami 

I.  L.  B.  7  Mad.  407 


14. 


Sudras — Sons 


horn  of  a  kept  woman.  Sons  born  of  a  woman  con- 
tinuously kept  by  their  father  as  a  concubine  (and 
whose  connection  with  their  father  is  neither  adul- 
terous nor  incestuous)  are,  in  the  case  of  a  Sudra 's 
estate,  entitle  to  equal  shares  with  legitimate  sons 
in  a  suit  for  partition,  if  it  is  the  wish  of  the  father 
that  they  slionld  so  participate.  CI.  2  of  s.  XII, 
Ch.  I,  P.rt  II  of  the  Mitakshara,  does  not  refer 
alone  to  the  self-acquired  property  of  the  father. 
Karuppannan  Chetti  t'.  BuLOKAM  Chetti 

1. 1..  B.  23  Mad.  16 


15. 


Mitakshar 


Sudra  family — Dasi-putra  or  son  by  a  slave-girl — 
Right  of  survivorship — Ulegititnaie  son.  In  a  Sudra 
family  of  the  Mitakshara  school,  a  dasi-putra  or 
illegitimate  son  by  a  slave-girl  is  a  co-parcener  with 
his  legitimate  brother  in  the  ancestral  estate  and 
will  take  by  survivorship.  Jooendro  Bhuputi  v. 
Nittyanund  Man  Singh    I.  L.  B.  11  Calc.  702 


16. 


Illegitimate  son. 


The  illegitimate  son  of  a  married  woman  by  a 
Gosavi>with  whom  she  is  living  in  adultery  while 
undivorced  from  her  lawful  husband  cannot  inherit 
his  father's  property.  Narayan  Bhauthi  v.  La- 
vino  Bharthi     .         .        I.  Ij.  B.  2  Bom.  140 


17. 


Sudras — Illegiti- 


mxite  sons — Collateral  succession — Mitakshara  law. 
Amongst  Sudras  governed  by  the  Mitakshara  law 
an  illegitimate  son  does  not  inherit  collaterally  to 
a  legitimate  son  by  the  same  father.  Sarasuti  v. 
Mannu,  I.  L.  R.  2  All.  134  ;  Jogendra  Bhuputi  v. 
Nittyanand  Man  Singh,  I.  L.  R.  11  Calc.  702  : 
I.  L.  R.  18  Calc.  151  ;  Sadu  v.  Baiza  Nissar, 
Murtojah  v.  Dhunwant  Roy,  Marsh.  609 ;  and 
Krishnayyan  v.  Muttusami,  I.  L.  R.  7  Mad.  407. 
Shome  Shankar  Rajendra  Varere  v.  Rajesar 
SwAMi  Jang  am      .         .         L  L.  B.  21  All.  99 


18. 


Rights  of  an  ille- 


gitimate son  of  a  Sudra — Position  of  legitimate, 
adoptive,  and  illegitimate  sons  and  daughter's  sons 
compared.  A,  the  son  of  a  deceased  zamindar,  sued 
B  and  C,  his  widow  and  brother,  for  possession  of 
the  zamindari,  which  was  impartible.  A  was  found 
to  be  an  illegitimate  son  of  the  late  zamindar. 
Held,  that  he  could  not  exclude  his  father's  co-par- 
cerner  or  widow  from  succession  to  the  impartible 
zamindari.  Krishnayyan  v.  Muttusami,  I.  L  R.  7 
Mad.  407,  and  Kulanthai  Natcher  v.  Rain/imani 
(unreported),  in  which  it  was  ruled  that  a  widow's 
claim  to  inherit  would  exclude  that  of  an  illegiti- 
mate son,  approved  and  followed.  Sadu  v.  Baiza 
I.  L.  R.  4  Bom.  37,  and    Jogendro    Bhuputi  v. 
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NUtyanund    Man    Singh,  I.  L.  B.  11  Calc.  702, 
distinguished.     Pakvathi  v.  Thirumalat 

I.  li.  E.  10  Mad.  334 

19.  


Determination   of 

caste— Children  of  mixed  marriages — Status  of  son 
of  Kshatriyd[  hy^^  Stidra  ucman.  Although  the  ille- 
gitimate children  of  memters  of  the  regenerate 
classes  are  exc]uded;from  inheritance  by  the  Mitak- 
shara,  the  absence  of  legal  marriage  is  no  bar  to  the 
determination  of  their  caste  with  reference  to  the 
law  applied  to  Anulomajas  (children  born  of  mixed 
marriage).  The  illegitimate  son  of  a  Kshatriya  by 
a  Sudra  woman  is  not  a  Sudra,  but  of  a  higher  caste 
called  Ugra.     Beindavana  v.  Badhamani 

I.  L.  E.  12  Mad.  72 


20. 


Sudras — Illegiti' 


mate  son.  Held,  that  an  Ahir,  who  was  the  offspring 
of  an  adulterous  intercourse,  was  incapable  of  in- 
heriting his  father's^  property,  even  as  a  Sudra. 
Vencatachella  Chetty  v.  Parvathammal,  8  Mad.  134  ; 
Parisi  Nayudu  v.  Bangaru  Nayudu,  4  Mad.  204  ; 
Viraramuthi    Udayan     v.    Singaravelu,    I.    L.    B. 

1  Mad.  306  ;  Bahi  v.  Govinda,  I.  L.  B.  1  Bom.  97  ; 
and    Narayan   Bharthi  v.  Laving  Bharthi,  I.  L.  B. 

2  Bom.  140,  referred  to.     Dalip  v.  Ganpat 

I.  li.  E.  8A11.  387 


21. 


Sudras — Succes- 


sion— Illegitimate  son's  right  to  succeed  to  the  whole 
estate.  The  plaintiff  was  one  of  three  daughters  of 
one  S,  a  Lingayet,  who  died  in  1870,  leaving  im- 
moveable property.  The  defendants  were  his 
illegitimate  sons.  After  his  death,  his  viddow,  one 
of  his  daughters,  and  the  defendants'continued  to 
live  together  in  union,  and  managed  the  property 
jointly.  The  widow  died  in  1880,  and  the  defend- 
ants took  possession  of  all  the  property.  In  1885 
the  plaintiff  brought  this  suit  claiming  to  recover  it 
alleging  that  one  of  her  sisters  was  disentitled  from 
inheriting  by  disease  ;  that  the  other  was  rich,  and 
that  the  defendant's  illegitimacy  excluded  them. 
The  Court  of  first  instance  rejected  the  plaintiff's 
claim.  The  District  Judge  in  appeal  held  that  she 
was  entitled  to  one-sixth  of  the  property  only,  and 
the  defendants  to  one-half.  The  defendants  ap- 
pealed to  the  High  Court,  contending  that,  on  the 
death  of  the  widow,  the  entire  property  survived  to 
them.  Held,  that  the  defendants  were  not  entitled 
to  more  than  the  half  to  which  they  succeeded  im- 
mediately^ on  the  death  of  their  father,  ;S.  The 
other  half  went  either  to  the  widow  or  to  the 
daughters.  If  it  went  to  the  widow,  she  plainly 
took  it  as  one  of  a  class  of  persons  who  exclude  the 
illegitimate  son's  right  to  more  than  half  (Mayne's 
Hindu  law,  para.  466,  4th  ed.).  If  it  went  to  the 
daughters  on^the  father's  death,  there  was  no 
evidence  to  show  that  the  defendants  had  had 
adverse  possession  of  it  as  against  the  plaintiff 
before  the  widow's  death  in  1880.  Shesgiriv. 
GmEWA        .         .    "    .     I.  Ii.  E.  14  Bom.  282 

22. Succession      to 

outcasted  Brahmin — Brothers  of  deceased  remain- 
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ing  in  caste — Sons  of  deceased  hj  Bania  widow — 
Doctrine  of  justice,  equity,  and  good  conscience^ 
K,  a  Brahmin,  lived  with  a  Bania  widow,  for  which 
offence  he  was  outcasted.  He  left  his  family  and 
his  village  and  went  to  live  elsewhere,  taking  the^ 
widow  with  him.  He  had  sons  by  her,  and  he  and 
his  family  lived  as  cultivators  and  acquired  pro- 
perty. K  died  in  his  new  home  atid  left  the  widow 
and  their  sons  in  possession  of  the  property  which 
he  had  acquired.  This  being  so,  the  brothers  of  the 
deceased  K  sold  the  property  which  had  been  thus 
acquired  by  him  to  one  B  K.  B  K  thereupon  sued 
his  vendors  and  the  surviving  sons  of  K  by  the 
widow,  together  with  theii-  mother  and  the  widow 
of  a  deceased  son,  for  recovery  of  the  property. 
Held,  that  the  sons  of  K  by  the  Bania  widow  with 
whom  he  had  been  living  and  their  mother  were 
entitled  to  remain  in  possession  of  the  property  ac- 
quired by  K  as  against  the  brothers  of  deceased 
who  had  remained  in  caste.  Radha  Kishen  v. 
Raj  Kuar         .         .         .   I.  L.  E.  13  All.  573 


23. 


Estate    of   Baj- 


foot — Illegitimate  son.  An  illegitimate  son  of  a  Raj- 
poot is  not  entitled  to  succeed  to  the  property,  left 
by  the  deceased  Rajpoot,  but  the  property  being 
divided,  the  mother  is  entitled  to  succeed  in  pre- 
ference to  the  nephews  who  could  only  sue  to  protect 
the  property  if  the  mother  dealt  with  it  in  any 
manner  not  authorized  by  Hindu  law.  Pijhoop 
Singh  v.  Khooman      .         .         .3  Agra  313 

24.  Khatri     class — 

Illegitimate  son — Maintenance.  Held,  that  the  ap- 
pellant had  failed  to  establish  the  alleged  marriage  of 
his  father  with  his  mother,  and  that  consequently 
his  claim  as  a  legitimate  son  of  the  late  Rajah  of 
Ramnuggur  could  not  be  sustained  ;  that  he  was 
not  entitled  to  inheritance  as  the  illegitimate  son  of 
the  Rajah,  because  his  father,  who  was  a  Rajpoot 
was  a  Khatri,  or  one  of  the  three  regenerate  or 
twice-born  races  whose  illegitimate  sons  could  not 
inherit ;  but  that  he  was  entitled  to  maintenance 
out  of  his  father's  estate.  Chutijrya  Run  Mxjrdun 
Syn  v.  Purluhad  Syn 

4  W.E.  P.  0. 132  :  7  Moo.  I.  A.  18 

See  Roshan  Singh  v.  Balwant  Singh 

I.  L.  E.  22  All.  191 

Saygi  maniage — 


25. 


Byahi  marriage.  By  the  custom  of  a  Hindu  family 
no  distinction  was  made  between  the  issue  of  a 
Saygi  marriage  and  a  Byahi  marriage.  Held,  that 
the  issue  of  the  son  of  a  Saygi  wife  first  married  was 
entitled  to  inherit  the  property  of  the  grandfather, 
in  priority  to  the  issue  of  a  son  of  a  subsequent 
Byahi  wife.  Radaik  Ghaserain  v.  Budaik 
Pershad  Singh  .  .  '  .  Marsh.  644 
26.  ^ - Joint  family  con- 
sisting of  illegitimate  sons  of  Christian  father — Succes- 
sion under  razeenamah.  Illegitimate  sons  of  a  Chris- 
tian father  by  different  Hindu  women,  although 
by  agreement  they  may  constitute  themselves  par- 
ceners in  the  enjoyment  of  their  property  after  the 
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manner  of  a  joint  Hindu  family,  are  not  a  joint 
Hindu  family  according  to  Hindu  law.  On  the 
death  of  each,  his  hneal  heirs  representing  their 
parent  would,  by  the  effect  of  the  agreement,  enter 
into  that  partnership  ;  collaterals,  however,  not  so 
entering  by  succession,  unless  the  Hindu  law  gave 
in  such  a  case  a  right  of  inheritance  to  collaterals. 
In  a  partition  suit  instituted  by  one  of  the  illegiti- 
mate children  a  deed  of  compromise  was  executed 
by  the  parties  which  provided  for  the  mode  of  en- 
joyment and  against  the  sale,  mortgage,  lease,  or 
security  of  any  separate  share.  Held,  (i)  that  these 
provisions  of  the  deed  did  not  extend  to  prevent 
alienation  by  devise,  nor  effect  the  right  of  inherit- 
ance ;  and  (ii)  that  the  arrangement  between  the 
parties  included  the  right  of  survivorship,  the  claim 
of  the  State  only  arising  on  failure  of  heirs  of  the 
last  survivor.     Myna  Boyee  v.  Oottokam 

2  W.  R.  P.  C.  4  :  8  Moo.  I.  A.  400 

Varying  decision  of  High  Court  in  Mayna  Bai  v. 
Uttaeam 2  Mad.  196 


27. 


Sudras — Illegiti  ■ 


mate  son — Mitakshara  law — Suit  for  partition  by  ille- 
gitimate son — Dasiptura — Right  of  illegitimate  sons 
among  Sudras — Position  of  a  son  by  a  female  slave. 
Under  the  Mitakshara  School  of  Hindu  law, 
an  illegitimate  son  of  a  Sudra,  nor  born  of  a 
female  slave,  cannot  claim  a  share  in  the  family 
property,  where  his  putative  father  has  already 
parted  with  his  interest  in  the  property  diiring  his 
Hfetime.  Kirpal  Narain  Tewari  v.  Sukurmoni, 
I.  L.  R.  19  Calc.  91y  and  Narain  Dhara  v.  Rakhal 
■Gain,  I.  L,  R.  1  Calc.  7,  referred  to.  Jogendra 
Bhupati  Hurrochundra  v.  Nityanand  Man  Singh, 
I.  L.  R.  18  Calc.  151,  distinguished.  Semble  : 
Under  the  Mitakshara  law,  an  illegitimate  son  of 
a  Sudra,  by  a  female  slave,  does  not  occupy  the 
same  position  as  a  son  la\\  fully  begotten.  He 
does  not  at  his  birth  acquire  a  joint  interest  with 
his  father  in  the  ancestral  family  property.  It  is 
only  after  the  father's  death  that  he  may  claim  a 
share  in  the  family  property,  and  during  his  father's 
lifetime  he  may  take  a  share  by  his  father's  choice  : 
see  Jogendro  Bhupati  Hurrochundra  v.  Nityanand 
Man  Singh,  I.  L.  R.  IS  Calc.  151,  155,  referred 
to.  Ram  Saban  Gabain  v.  Tek  Chand  Garain 
(1900)  .         .         .         .     I.  L.  R.  28  Calc.  194 

28.  Sons  by  concu- 
bine— Division  of  property  by  brothers — Two  sons 
born  to  one  divided  brother  by  concubine — Decease 
of  both  illegitimate  sons,  leaving  sons  of  their  own 
— Claim  by  divided  brother  against  the  grandsons 
for  property  of  the  deceased  divided  brother. 
Plaintiff  and  R  were  divided  brothers  in  a  family 
of  Sudras.  R  kept  a  permanent  concubine,  by 
whom  he  had  two  illegitimate  sons.  Both  of 
■these  sons  predeceased  R,  leaving  legitimate  sons  ^ 
their  own  then  surviving.  R  then  died.  Plaintra 
now  sued,  claiming  to  be  his  heir,  to  recover  his 
property,  which  was  in  the  possession  of  R^s 
grandsons.     Held,  that  plaintiff  was  not  entitled  to 
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recover.  Qucere  :  Whether  an  illegitimate  son  of 
an  illegitimate  son  could,  on  the  principle  of  jus 
representationis,  represent  the  illegitimate  son  if, 
before  the  inheritance  opened,  the  latter  pre- 
deceased his  father.  Ramalinga  Muppan  v.  Pava- 
D.u  GoTJNDAN  (1901)       .     I.  L.  R.  25  Mad.  519 

11.  DANCING-GIRLS  AND  PROSTITUTES. 

1. Su3cession    to  property   of 

dancing-girl — Devadasi — Outcaste — Adopted  niece 
— Brother.  On  the  death  of  a  prostitute  dancing- 
girl,  her  adopted  niece  belonging  to  the  same  class 
succeeds  to  her  property ,  in  whatever  way  it  was 
acquired,  in  preference  to  a  brother  remaining  in 
caste.    Narasanna  v.  Gangu 

I.  L.  R.  13  Mad.  133 


2. 


Property      acquired     by 


dancing-girls — Gains  of  prostitution.  In  a  suit 
by  a  brother  against  his  sister  for  a  share  of  pro- 
perty, valued  at  a  large  sum,  on  the  ground  that  it 
was  ancestral  property  left  by  their  mother,  it  was 
found  that  the  parties  belonged  to  the  bogam  or 
dancing-girl  caste  residing  in  the  Godavari  district, 
and  that  the  property  had  been  acquired  by  the 
defendant  as  a  prostitute.  Held,  that  the  plaintiff 
was  not  entitled  to  any  share  in  property  so  ac- 
quired. He  was,  however,  held  entitled  to  a  moiety 
of  a  small  portion  which  had  belonged  to  the  mother. 
Chandrareka  v.  Secretary  of  State  for  India 

I.  L.  R.  14  Mad.  163 


8. 


Murali — Ma  rried 


sisters — Exclusive  right  claimed  by  Murali  as  un- 
married daughter  to  inherit  her  father's  property — 
Prostitution — Kanya — Maiden — Mitakshara —  Vya- 
vaharamayukh — Act    XXI    of    1S50.      A    Vaghya 
(male  dedicated  to  the  God  Klhandoba)  had  three 
daughters,  one  of  whom  was  a  Murali  (female  de- 
dicated to  the  God  Elhandoba)  and  two  married. 
After  the  Vaghya* s  death  his  Murali  daughter,  who 
lived  by  prostitution  and  had  children  by  promis- 
cuous intercourse,  claimed  her  father's  property  as 
heir  to  the  exclusion  of  her  sisters  under  the  rule  of 
Hindu  law  that  an  unmarried  daughter  inherits  to 
her  father  before  his  married  daughter.     The  first 
Court  allowed  the  claim.     On  appeal  by  one  of  the 
defendants  (married  daughters),  the  Judge  varied 
the  decree  by  allowing  the  plaintiff  a  third  share  in 
the  property.      On  second  appeal  by  the  plaintiff 
the  appellate  decree  was  confirmed,  there  being  no 
appeal  or  cross-objection  by  the  defendants  against 
that  portion  of  the  decree  whereby  the  plaintiff  was 
allowed  to  share  her  father's  property  equally  with 
her  married  sisters.     Held,  further,  that  a  woman, 
who  in  her  maiden  condition  becomes  a   prostitute 
being  neither  a  kanya  (unmarried)  nor  a  kulastri 
(married),  but  being  at  the  same  time  notwith- 
standing her  prostitution  a  quahfied    heir  as  held 
in  Advyapa  v.  Rudrava,  4    Bom.    104,    would    be 
entitled  to  succeed  to  her  father's  property  only  in 
default  of  either  married  or  unmarried  daughters. 
Tara  v.  Krishna  (1907)     L  L.  R.  31  Bom.  495 
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11.  DANCING-GIRLS  AND  PROSTITUTES— 

concld» 

4,  Effect  of  a  "wife  deserting 

her  husband  and  becoming  a  prostitute. 
Held,  that  the  fact  of  a  Hindu  woman  having 
deserted  her  husband  and  become  a  prostitute  did 
not  have  the  result  of  entirely  severing  all  connec- 
tion between  herself  and  her  husband.  The 
husband  therefore  might  still  be  heir  to  property 
acquired  by  the  wife  since  she  left  him.  Subharaya 
Pillai  V.  Bamasami  Pillai,  I.  L.  R.  .'  3  Mad.  171, 
and  Bisheshur  v.  Mata  Gholam,  N.-W.  P.  H.  C. 
300,  followed.  Mussammat  Ganga  Jati  v.  Ghasita, 
I.  L.  B.  1  All.  46,  referred  to.  Tara  Munnee 
Dossea  v.  Motee  Buneanee,  7  Sel.  Bep.  213,  and  In 
the  goods  of  Kaminey  Money  Bewah,  I.  L.  B.  21 
Cole.  6h7,  dissented  from.  Narain  Das  v.  Teilok 
TiWARi  (1906)       .         .         .     I.  L.  B.  29  All.  4 


12.  IMPARTIBLE  PROPERTY. 


1. 


— Impartibility — Succession       to 

raj.  Partibility  in  the  general  rule  of  Hindu  in- 
heritance, the  succession  of  one  heir,  as  in  the  case 
of  a  raj,  the  exception.  East  India  Company  v. 
Kamachee  Bo  ye  Sahiba      .     4  W.  B.  P.  C.  42 

s.o.    Secretary  of  State  for  India  v.    Kama- 
chee BoYE  Sahiba      .         .     7  Moo.  I.  A.  476 


2. 


Mitahshara  law — 


Bules  governing  succession.  For  determining  who 
is  to  be  heir  to  an  impartible  estate,  the  same 
rules  apply  which  also  govern  the  succession  to 
partible  estates,  though  the  estates  can  be  held  by 
only  one  member  of  the  family  at  a  time.  Jogen- 
DRO  Bhtjpati  Hurrochundra  Mahapatra  v. 
Nityanand  Man  Singh    .    I.  L.  B.  18  Caic.  151 

L.  B.  17  I.  A.  128 


a 


Bules  for  succes- 


sion to  impartible  estate — Custom — Seniority — Mitak- 
shara  law — Nearness  of  kin — Brothers  of  whole  and 
half-blood.  In  determining  the  right  of  succession 
to  an  impartible  estate,  the  class  of  kindred  from 
whom  a  single  heir  is  to  be  selected  should  be 
first  ascertained.  Next,  it  should  be  seen  whether 
family  custom  or  kulachar  discloses  a  special  rule  of 
selection,  and,  in  default  of  such  custom,  seniority  of 
age  constitutes  a  title  by  descent  to  the  impartible 
estate,  by  analogy  to  general  Hindu  law.  Nearness 
of  blood  is  no  ground  of  preference  under  the  Mitak- 
shara  law  in  case  of  disputed  succession  to  co-par- 
cenary property  which  is  partible,  and  it  is  likewise 
no  ground  of  preference  when  such  property  is 
impartible.  Where  therefore  the  family  property  is 
impartible  and  belongs  to  a  co-parcenary  family 
consisting  of  all  the  brothers  of  the  deceased  propo- 
situs, whether  of  the  whole  of  half-blood  in  the 
absence  of  a  specification  to  the  contrary,  the 
brother  that  is  entitled  to  succeed  to  the  property 
is  the  eldest  in  years.  Subramanya  Pandya 
Chokka  Talavar  v.  Siva  Stjbramanya  Pillai 

I.  L.  B.  17  Mad.  316 

VOL.  II, 
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as  between  an  elder  son  by  a  wife  of  an  inferior  da^s 
of  caste  and  a  junior  son  by  a  wife  equal  in  caste — 
Dagger  wife — Meaning  of  the  term  "  bhoga  stress  "— 
Custom  showing  preference  in  succession  for  the  sons 
by  a  senior  wife  to  those  by  a  junior  wife.  In  case  of 
disputed  succession  to  indivisible  property  between 
sons  who  are  born  of  mothers  of  the  same  caste, 
but  of  different  classes  therein,  the  right  of  a  junior 
son  by  a  first  married  wife,  if  she  be  of  higher  class, 
is  superior  to  that  of  an  elder  son  of  a  wife  of  lower 
class.  Thus,  when  a  Sudra  marries  a  woman  of 
his  caste,  but  of  an  inferior  class,  as  a  dagger  wife 
in  addition  to  his  wife  equal  in  caste  to  him,  the 
rule  of  selection  is  in  favour  of  his  son  by  the  latter 
by  reason  of  the  mother  being  of  a  higher  class.  A 
valid  custom  prevails  among  the  Kumbla  zamin- 
dars,  whereby  the  son  by  a  senior  wife  has  a  prior 
right  of  succession  to  a  son  by  a  junior  wife,  although 
the  latter  may  be  the  elder  son,  seniority  referring 
to  the  date  of  the  marriage  and  not  the  age  of  the 
wife.  Ramasami  Kamaya  Naik  v.  Sundara- 
LiNGASAMi  Kamaya  Naik 

I.  Ii.  B.17Mad.'422 


5. 


Primogeniture.     Succession  in 


consequence  of  primogeniture  amongst  Hindus  in 
India  seems  to  be  the  rule  only  in  the  case  of 
large  zamindaris  and  estates  which  partake  of  the 
nature  of  principalities.  >  Bhujangrav  bin  Dava- 

LATRAV     GhORPADE     V.       MaLOJIRAV      BIN       DaVA- 

LATRAV  Ghorpade     .         .       5  Bom.  A.  C.  161 

6.  .  Custom — Son's  right     at  birth 

— Bight  of  co-parcenary.  There  is  no  such  co- 
parcenary in  an  estate  impartible  by  custom  as 
under  the  law  of  the  Mitakshara  governing  the 
descent  of  ordinary  property  attaches  to  a  son  on 
his  birth.  The  son's  right  at  birth,  under  the  Mitak- 
shara, is  so  connected  with  the  right  to  share  in, 
and  to  obtain  partition  of,  the  estate  that  it  does  not 
exist  independently  of  the  latter  right.  Sartaj 
Ktjari  v.  Deoraj  Kuari      I.  L.  B.  10  All.  272 

L.  B.  15  I.  A.  51 

See  Venkata  Sijrya  Mahipati   Krishna    Rao 
V.  Court  op  Wards     .      I.  L.  B.  22  Mad.  383 

Ii.  B.  26  I.  A.  83 

and  Venkata  Narsasinha   Naidu  v.   Bhashya- 
KARLU  Naidu        .         .     I.  L.  B.  22  Mad.  538 


7. 


-  Succession  to  raj,  nature  of. 


On  the  question  of  the  extent  to  which  property  of 
the  nature  of  an  impartible  raj  is  excepted  from 
the  general  law  by  a  special  rule  of  succession 
entitling  the  eldest  of  the  next  of  kin  to  take 
solely: — Held,  that  such  a  usage  does  not  in- 
terfere with  the  general  rules  of  succession  further 
than  to  vest  the  possession  and  enjoyment  of  th© 
corpus  of  the  whole  estate  in  a  single  member  of  the 
family,  subject  to  the  legal  incidents  attached  to  it 
as  the  heritage  of  an  undivided  family.  The  unity 
of  the  family  right  to  the  heritage  is  not  dissevered 
any  more  than  by  the  succession  of    co-parceners 

7  T 
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to  partible  property  ;  but  the  mode  of  its  beneficial 
enjoyment  is  different.  Instead  of  several  members 
of  the  family  holding  the  property  in  common,  one 
takes  it  in  its  entirety,  and  the  common  law  rights 
of  the  others,  who  would  be  co-parceners  of  parti- 
ble property,  are  reduced  to  rights  of  survivorship 
to  the  whole,  dependent  upon  the  same  contin- 
gency as  the  rights  of  survivorship  of  co-paceners 
inter  se  to  the  undivided  share  of  each,  and  to  a  pro- 
vision for  maintenance  in  lieu  of  co-parcenary 
shares.  Yenumula  Gavuridevamma  Garu  v. 
Yenumula  Ramandora  Gartj        .     6  MacL  93 


8. 


Impartible   raj — Joint   Hindu 


family — Power  of  Rajah  to  alienate — Primogeniture 
— Suit  by  eldest  son  to  set  aside  alienation.  Where 
there  is  no  local  or  family  custom  overriding  the 
general' law,  the  succession  to  a  raj  or  impartible 
zamindari,  according  to  Hindu  law,  goes  by  pri- 
mogeniture. In  the  absence  of  any  custom  to 
the  contrary,  a  raj  or  impartible  zamindari  is, 
according  to  Hindu  law,  not  separate  property, 
but  joint  family  property.  Shivagunga  case,  9  Moo. 
I.  A.  543 ;  Ramalakshmi  Ammal  v.  Sivanantha 
Perumal  Sethurayar,  12  Moo.  I.  A.  570  ;  Doorga 
Pershad  Singh  v.  Doorga  Konwari,  I.  L.  R.  4  Cede. 
190  ;  Yanumula  Venkayamah  v.  Yanumula  Boochia 
Vankondora,  13  Moo.  I.  A.  333  ;  and  Periasami 
V.  Periasamiy  L.  R.  5  I.  A.  61,  followed.  Tipperah 
case,  12  Moo.  I.  A.  523,  observed  on.  Bhawani 
Ghulam  v.  Deo  Raj  Kxjari  I.  L.  R.  5  AIL  542 

See  Peeiasami  v.  Periasami. 

Ii.  R.  5  I.  A,  61 
I.  li.  R,  1  Mad.  312 

Reversing  decision  of  the  High  Court  in  Pareya- 
sami  alias  Kottai  Tevar  v.  Salukai  Tkvab  alia8 
Oyya  Tevar. 


9. 


Raj    estate — Evidence  proving 


title  by  inheritance  to  raj  estates — Estate  held  as 
separate  under  the  Hindu  law — Widow^s  interest 
therein — Act  XI  of  1857  {Offences  against  the  State) 
— Confiscation  of  property.  A  raj  estate  was  claim- 
ed by  the  appellant  as  the  nearest  agnatic  kinsman 
of  the  last  Rajah  in  possession,  who  had  died  with- 
out male  issue,  but  leaving  a  widow  and  a  daughter 
by  her,  both  of  whom  died  before  this  suit.  The 
respondent,  who  had  obtained  possession,  under  a 
gift  from  the  widow,  denied  the  claimant's  relation- 
ship to  the  Raja.  He  also  alleged  that  no  title 
could  have  descended  to  the  claimant  from  father 
to  son,  as  the  father's  property  had  been  confiscated 
on  his  conviction  of  an  offence  against  the  State, 
and  sentence  under  Act  XI  of  1857.  Held,  that,  as 
the  widow  had  taken  the  estate  as  the  result  of  her 
husband's  having  owned  it  as  his  separate  property, 
the  respondent,  whose  only  title  was  through  her, 
had  not  established,  that  a  right  of  survivorship  had 
accrued  to  the  plaintiff's  father  on  the  death  of  the 
Rajah  in  1853  ;  therefore  there  was  no  right  of  that 
kind  which  could  have  been  confiscated  by  the  sen- 
tence which  was  passed  in  1862.  Nor  had  the  father 
any  right  of  inheritance  that  could  be  enforced  dur- 
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ing  the  life  of  the  widow,  who  outlived  him.  The 
separation  of  the  estate,  as  held  by  the  late  Rajah, 
negatived  both  the  confiscation  and  limitation. 
The  claimant,  to  prove  his  title,  relied  upon  a  pedi- 
gree not  stated  in  any  document  produced  that  had 
existed  in  the  family  before  this  suit.  The  genea- 
logy on  which  he  claimed  was,  however,  identical 
with  one  which  his  father  had  more  than  once  as- 
serted, alleging  title  to  two  mouzahs  of  the  raj 
estate.  The  Rajah  called  upon  to  answer  in  pro- 
ceedings at  settlement  had  not  given  a  direct  denial 
to  the  alleged  relationship.  On  the  contention 
that  there  were  steps  in  the  pedigree  as  to  which  the 
evidence  adduced  did  not  include  proof  of  statements 
made  by  a  deceased  person  who  had  means  of  know- 
ledge or  proofs  of  other  statements  AAithin  s.  32  of  the 
Indian  Evidence  Act  (I  of  1872),  and  as  to  which  the  i 
evidence  was  insufficient : — Held,  that  the  evidence, 
taken  altogether,  oral  and  documentary,  had  been 
sufficient  to  prove  that  the  appellant  was  related  to 
the  deceased  Rajah  as  he  had  claimed  to  be,  and 
that  the  appellant  was,  as  heir  to  him,  entitled  to 
inherit  the  raj  estates  on  the  widow's  death ;  this 
opinion  being  founded  on  the  documentary  evidence. 
Bejai  Bahadur  Singh  v.  Bhupindar  Bahadur 
SiNOH.  Bejai  Bahadur  Singh  v.  Kounsal 
KiSHORB  Prasad     .         .      I.  L.  R.  17  All.  458 

L.  R.  22  I.  A.  139 


10. 


Succession  to  raj 


— Grant  by  Government — Beng.  Reg.  XI  of  1793 — • 
Rights  of  junior  membtrs  of  family.  The  land  sued 
for  was  originally  an  impartible  raj,  and  by  family 
custom  descended  on  the  death  of  each  successive 
Rajah  to  his  eldest  male  heir.  It  was  confiscated 
by  Government,  and  in  1790,  when  the  decennial 
settlement  was  made,  was  permanently  conferred 
on  A,  a  Hindu.  A  in  his  lifetime,  by  his  acts  and 
otherwise,  showed  that  he  wanted  the  estate  to 
descend  to  a  single  heir,  and  "shortly  before  his 
death  he  made  B,  the  son  of  his  eldest  grandson, 
such  heir,  and  left  a  testamentary  paper  in  further- 
ance of  that  object.  The  present  suit  was  brought 
by  some  of  the  grandsons  of  A,  who  claimed  to  be 
co-heirs  with  B  under  the  ordinary  Hindu  law  of 
inheritance,  and  contend  that  the  will  was  a 
forgery ;  that  A  had  no  power  to  make  it ;  and 
that  the  special  law  of  inheritance  ceased  when  the 
first  proprietor  was  expelled.  It  was  found  from 
the  acts  of  the  Government,  and  its  dealings  with 
the  property,  that  A  derived  his  title  by  grant  from 
the  Government,  who  had  full  dominion  over  the 
estate.  The  estate  consequently  must  be  taken 
to  have  been  the  separate  and  self-acquired  pro- 
perty of  A,  and  the  nature  of  the  estate  granted 
was  held  to  be  a  fresh  grant  of  the  family  raj,  as  it 
had  existed  before  the  confiscation,  with  its  custom- 
ary rule  of  descent,  the  omission  of  the  title  of  raj 
in  the  grant  (thei-e  being  no  sanad  in  this  case) 
not  affecting  the  case,  the  title  of  Rajah  not  being 
absolutely  essential  to  the  tenure  of  the  estate  as  a 
raj.  Regulation  XI  of  1793  did  not  apply  to  this 
case,  in  which  the  grant  was  made  before  the  pass- 
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ing  of  that  Regulation,  which,  moreover,  does  not 
aifect  the  descent  of  large  zamindaris  held  as  raj, 
or  subject  to  family  custom.  The  grant  being  of 
the  nature  found,  it  was  further  held  that  the  ques- 
tion as  to  whether  A  had  by  law  power  to  make  a 
wiU  did  not  really  arise  in  this  case,  the  only  person 
who  could  impeach  the  will  being  the  eldest  grand- 
son of  A,  who  had  waived  his  right  in  favour  of  his 
son  B,  there  being  no  inchoate  rights  of  inheritance 
in  the  junior  members  of  the  family.  Beerpertab 
Sahee  v.  Kajendar  Pertab  Sahee 

9  W.  R.  P.  C.  15  :  12  Moo.  I.  A.  1 


11^ Power  of   Rajah 

holding  impartible  raj — Relinquishment — Position  of 
son  on  relinquishment.  There  is  no  difiEerence  be- 
tween the  position  of  a  Rajah  holding  an  impartible 
raj  and  that  of  an  ordinary  zamindar  in  respect  of 
his  power  to  relinquish  the  property  in  favour  of 
his  next  legal  heir.  Such  a  relinquishment  is  not 
forbidden  by  the  Hindu  law.  Where  the  effect  of 
such  a  relinquishment  is  to  give  the  property  en- 
tirely into  the  hands  of  the  son,  he  can  during  his 
father's  lifetime  question  and  challenge  any  acts 
done,  and  any  acts  that  are  alleged  to  have  been 
done,  by  his  father,  and  which  are  denied  by  the 
father.     Luchmee  Narain  Singh  v.  Gibbon 

14  W.  R.  197 

12.   Impartible      raj — Succession 


in  joint  family  to  ancestral  impartible  estate — Right 
of     nearest    male    collateral — Exclusion    of   widow 
where  the  family  is  joint,  and  the  estate  not   separate 
— Custom — Right  of  females  to  inherit.     Impartible 
ancestral  estate   is  not,   merely  by  reason  of  its 
being  impartible,  the  separate  estate  of  the  single 
member  of  the  undivided  family,   upon  whom  it 
devolves,  so  long  as  the    family   continues   joint. 
Chintamun  Singh  v.  Nowlukho    Konwari,  I.  L.  R. 
1  Calc.  158  :  L.  R.  2  I.  A.  263,   referred    to   and 
followed.     A  female  cannot  inherit  impartible  an- 
cestral estate,  belonging  to  a  joint    family,  under 
the  Mitakshara,  when  there  are  any  male  members 
of  the  family  who  are  qualified  to  succeed  as  heirs 
a  rule  of  law  not  dependent  on    custom  ;  and  a 
custom  modifying  the  law  in  this  respect  must  be  a 
custom  to  admit  females,  not  a  custom  to  exclude 
them.     Hiranath  Koer  v.  Ram  Narayan  Singh,  9 
B.  L.  R.  '^74,  approved.     Where  a  raj  estate,    an- 
cestral and  impartible,  was  not  separate  property 
and  the  family  was  undivided,  and  where  no  special 
custom  existed,  modifying  the  Mitakshara  law  of 
succession  : — Held,  that  the  nearest  male  collateral 
relation  of  the  last  Rajah,  who  died  without  male 
issue,  was  entitled  to  succeed  in  preference  to  the 
Rajah's  widow.     This  relation,  viz.,  a  brother  of 
the   late    Rajah's   deceased   father,    at   one   time 
received  an  allowance  for  maintenance  out  of  the 
family  estate.     What  amounted  to  an  attachment 
of  this,  according  to  a  subsequent  judicial  decision, 
occurred  in  1857.     Held,  that  he  had  not  thereby 
been  deprived  of  his  right  of  succeeding  as  a  member 
of  the  joint  family.      The  raj  estate  in  question 
originated  in  the  partition  of  a  more  ancient  one. 
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with  others  out  of  which  minor  estates  were  formed. 
If  in  the  latter  there  had  been  descents  to  widows, 
no  inference  hence,  to  support  the  widow's  claim  to 
inherit  in  this  family,  could  be  drawn.  Such  minor 
estates  might  have  been  separate  (which  estates 
granted  for  maintenance  probably  would  be),  and 
in  that  case  the  widows  of  the  last  holders  would 
have  succeeded  them  in  due  course  of  law.  Unless 
connection  is  shown  between  famiUes,  evidence  of 
a  special  family  custom  in  one  is  not  evidence  of  a 
similar  family  custom  in  another.  Rtjp  Singh  v, 
Baisni     .     1.  li,  R.  7  All.  1 :  Ii.  R.  11 1.  A.  149 


13. 


Succession  to  raj 


— Tributary  Mehals  of  Cuttack.  Beng.  Reg.  XI  of 
1816,  s.  3.  According  to  the  Pachees  Sawal,  a 
brother  of  the  Rajah  of  Attgurh,  one  of  the  tribu- 
tary mehals  of  Cuttack,  has  a  preferential  title  over 
the  Rajah's  son  by  a  phoolbebahi  wife  to  succeed  to 
the  raj.  The  effect  of  a  devise  of  his  estates  by  a 
Rajah  would  be  to  alter  the  course  of  succession, 
and,  therefore,  contrary  to  s.  3,  Regulation  XI  of 
1816.  NiTTANUND  Murdirajv.  Sreekurun  Juq- 
gernath  BewartahIPatnaiok     .     3  W.  R.  116 


14. 


Mode  of  succession  to  im- 


partible estate — Priority  of  marriage — Priority 
of  birth — Custom — -Evidence.  By  the  general  Hindu 
law,  where  a  subject  of  inheritance  is  from  its  nature 
indivisible,  and  can  therefore  descend  to  one  only 
of  several  sons,  the  succession  as  between  sons  by 
different  wives  (other  than  the  first  wife)  of  equal 
caste  is  to  be  determined  by  the  priority  of  birth 
of  the  sons,  and  not  by  the  priority  of  marriage  of 
their  respective  mothers  ;  and  therefore,  with  re- 
spect to  the  succession  to  an  impartible  zamindar i 
in  the  district  of  Tinnevelly  in  the  Presidency  of 
Madras,  the  son  of  the  third  Avife  is,  in  the  absence 
of  proof  of  any  special  custom  or  family  usage  to 
the  contrary,  to  be  preferred  as  heir  to  a  subse- 
quently born    son     of  the  second  wife.     Rama- 

LAKHSHMI     AmMAL     V.      SiVANANANTHA     PeRUMAL 

Sethurayer    .  12  B.  L.  R.  398  :  17  W.  R.  553 

14  Moo.  I.  A.  570 

Affirming  decision  of  High  Court  in  Sivanananja 
Perumal  Sethurayer  v.  Muttit  Ramalinga 
Sethurayer       ....         3  Mad.  75 

15^ Mode  of  succes- 

giQYi Priority  of  sons  by  different  mothers.     ^«Vhere 

there  is  a  plurality  of  wives  equal  in  caste,  the  sons 
of  each  wife  (not  being  the  first  wife)  take  prece- 
dence according  to  the  dates  of  their  respective 
births,  and  without  reference  to  the  dates  of  the 
marriaf^es  of  their  respective  mothers.  Bhujan- 
grav  bin  Davalatrav  Ghorpade  v.  Malojirav 
BIN  Davalatrav  Ghorpade  5  Bom.  A.  C.  161 
"iQ Undivided  impartible  an- 
cestral property.  Plaintiff,  claiming  title  by 
succession  both  as  heir  by  the  general  Hindu  law 
and  according  to  family  custom,  sued  to  recover 
the  Totavalli  estate  in  the  zillah  of  Rajahmundry. 
Defendant,  the  widow  of  the  person  last  in  the  en- 
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joyment  of  the  estate,  pleaded  that  the  plaintifE 
was  not  of  the  royal  stock,  but  merely  a  dependent 
of  the  family  ;  that  he  had  an  elder  brother  alive, 
and  therefore  could  not  sue,  and  that,  in  accordance 
with  her  husband's  instructions,  as  contained  in  his 
wiU,  she  was  about  to  adopt  a  son.  She  also  alleged 
that  plaintiff  should  have  become  a  party  to  an 
appeal  pending  before  the  Privy  Council  from  the 
decree  in  suit  No.  3  of  1860,  under  which  the  defend- 
ant's husband  had  recovered  possession  of  the 
estate  from  the  widow  of  the  prior  possessor,  3  D. 
The  lower  Court  found  that  the  plaintiff  was  an 
undivided  member  of  the  family  in  which  the  right 
to  the  estate  was  vested,  and  a  dayadi  of  the  defend- 
ant's late  husband  in  the  12th  degree  through 
their  common  ancestor,  B  D,  and  decreed  in  plaint- 
iff's favour.  Pending  this  appeal,  the  Privy 
Council  delivered  judgment  in  the  appeal  from  the 
decree  in  suit  No.  3  of  1860,  to  which  plaintiff  and 
defendant  had  become  parties.  Held,  in  accord- 
ance with  the  judgment  of  the  Privy  Council,  that 
the  estate  was  acquired  not  by  J  D,  but  by  his 
father,  B  D,  the  common  ancestor,  through  whom 
plaintiff  traced  his  kinship,  and  has  ever  since  en- 
joyed as  ancestral  property  derived  from  the  said  B 
D.  That  accordingly  the  question  of  succession 
raised  in  this  suit,  similarly  to  that  in  the  appeal 
before  the  Privy  Council,  was  determinable  by  the 
law  regulating  the  devolution  of  indivisible  ancestial 
property,  which  had  vested  in  the  last  possessor. 
That  the  objection  to  the  plaintiff's  title  as  heir  by 
the  general  law  was  thus  reduced  to  the  questions : 
Whether  his  alleged  kinship  to  the  last  possessor 
was  proved  ;  and  if  so,  whether,  according  to  the 
ordinary  course  of  legal  succession  to  such  property, 
he,  or  the  defendant,  as  the  widow  of  the  last  pos- 
sessor, was  heir  to  the  estate.  That  upon  the  first 
question  plaintiff  had  proved  his  kinship  to  the  last 
possessor,  and  upon  the  second  that  plaintiff  was 
heir  to  the  estate,  in  preference  to  the  defendant, 
the  widow  of  the  last  possessor.  The  sound  rule 
to  lay  down  with  respect  to  undivided  or  impartible 
ancestral  property  is  that  all  the  members  of  the 
family  who,  in  the  way  pointed  out,  are  entitled  to 
unity  of  possession  and  community  of  interest, 
according  to  the  law  of  partition,  are  co-heirs, 
irrespective  of  their  degrees  of  agnate  relationship 
to  each  other,  and  that,  on  the  death  of  one  of 
them  leaving  a  widow  and  no  near  sapindas  in  the 
male  hne,  the  family  heritage,  both  partible  and 
impartible,  passes  to  the  survivors  or  survivor,  to 
the  exclusion  of  the  widow.  But  when  her  hus- 
band was  the  last  survivor,  the  widow's  position  as 
heir,  relatively  to  his  other  undivided  kinsmen,  is 
similar  to  her  position  with  respect  to  his  divided 
or  self  and  separately  acquired  property.  Yentj- 
MULA  Gavtjridevamma  Gaeu  V.  Yenuiviula  Ram- 
ANDOBA  Gaku     .        .         .         .        6  Mad.  93 

17.  Impartible  zamindari— Per- 

sonal  property  of  zamindar.  The  rule  of  imparti- 
bihty  applicable  to  zamindaris  does  not  extend  to 
personal  pioperty  of  a  zamindar  left  at  his  death. 
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and  such  property  is  divisible  amongst  his  son» 
after  his  death.  Rajeswara  Gajaptjtty  Naraina 
Deo  Maharajalijngartj  v.  Virapratapah  Rubra 
Gtjjaputty  Naraina  Deo  Maharaja lungarit 

5  Mad.  31 


18. 


Separate   estate. 


The  mere  impartibility  of  an  estate  in  not  sufficient 
to  make  the  succession  to  it  follow  the  course  of 
succession  of  separate  estate.  Shivagun/ja  case,. 
9  Moo.  I.  A.  '3K-  23W.R.  P.  C.  31,  explained. 
Yanttmula  Venkayamah  v.  Yanfmula  Boochia 
Vankondora  .         .         .        13  W.  R.  P.  C.  21 

13  Moo.  I.  A.  333 


19. 


-  Impartible    za- 
The    succession 


mindaris,  sriccession  to — Custom. 
to  a  zamindari  which  is  admitted  to  be  in  the 
nature  of  a  principahty,  impartible  and  capable  of 
enjoyment  by  only  one  member  of  the  family  at  a 
timfc,  is  governed  (in  the  absence  of  a  special  custom 
of  descent)  by  the  general  Hindu  law  prevalent  in 
the  part  of  India  in  which  the  zamindari  is  situated,, 
with  such  qualifications  only  as  flow  from  the  im- 
partible character  of  the  subject.  The  succession 
to  such  a  zamindari  may  be  governed  by  a  parti- 
cular or  customary  canon  of  descent.  The  course 
of  succession,  according  to  the  Hindu  law  of  the 
south  of  India  of  such  a  zamindari,  where  the  family 
was  in  other  respects  an  undivided  family,  was  held 
to  be  that  the  husband  dying  without  male  issue,, 
his  widow  inherited  it.  In  the  case  of  property  of 
which  part  is  the  common  property  of  a  joint  Hindu 
family  and  part  the  separate  acquisition  of  a  de- 
ceased brother,  his  widow  (in  default  of  male  issue) 
succeeds  to  his  separate  estate.     Kattama  Nau- 

CHEAB  V.  l^AJAH  OF  SmVAGUNOA 

2  W.  R.  P.  C.  31 :  9  Moo.  I.  A.  53^ 


20. 


Impartibility  of 


zamindari  shoum  by  evidence — Orant  by  sanad  in 
1802  of  zamindari  tcithout  change  of  rule  of  succes- 
sion by  primogeniture — Mad.  Reg,  XXV  of  1802. 
The  question  whether  an  estate  is  impartible  and 
descends  by  the  law  of  primogeniture,  or  is  subject 
to  the  ordinary  Hindu  law  of  inheritance,  must  be 
decided  in  each  case  according  to  the  evidence 
given  in  it.  The  result  of  the  evidence  in  this  suit 
was  to  show  that  before  and  in  the  year  1802,  the 
zamindar  was  in  possession  of  the  Devarakota 
zamindari,  by  right  of  primogeniture,  as  an  imparti- 
ble estate  ;  and  that  he  was  so  regarded  by  the 
Government.  On  the  passing  of  Madras  Regula- 
tion XXV  of  1802,  and  the  issue  to  him  of  a  sanad- 
i-milkiyat-i-istimrari  in  accordance  with  it,  he  ac- 
quired a  permanent  property  in  the  zamindari  lands 
at  a  fixed  assessment,  but  they  remained  heritable 
as  before  ;  the  estate  remained  entire  ;  and  there 
was  no  evidence  of  any  intention  on  the  part  of  the 
Government  to  alter  the  nature  of  the  tenure. 
What  was  said  in  the  judgment  in  the  Hansapur 
case,  12  Moo.  I.  A.  1,  was  applicable  here.  The 
estate  continued  to  be  impartible,  and  the  rule  of 
succession  to  it  was  not  altered.     It  descended  by 
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the  rule  of  primogeniture.  Srimantu  Raja 
Yarlagaddu  Mallikarjuna  v.  Srimantu  Raja 
Yarlagaddu  Durga     .      I.  L.  R.  13  Mad,  406 

L.  R.  17  I.  A.  134 


21. 


Zamindari    for- 


merly held  under  raj — Zamindari  originally  existing 
before  1759 — Grant  by  Government  in  1802,  and 
again  in  1835,  of  the  same  zamindari — Absence  of 
intention  to  grant  it  as  impartible — Sanad-i-mil- 
■  kiyat-i-istimrari.  Although  it  might  be  taken 
that  the  Mirangi  zamindari  was  formerly  held  on  a 
mihtary  tenure  under  a  raj,  and  that  it  continued  to 
be  held  on  the  same  tenure  after  it  had  been  incor- 
porated in  another  zamindari,  and  subsequently 
when,  by  conquest,  it  became  part  of  the  Viziana- 
gram  mindari,  which  was  dismembered  in  1795,  and 
even  if  impartibility  was  the  rule  then  applicable 
to  the  estate,  yet  the  subsequent  dealings  with 
the  zamindari,  the  nature  and  terms  of  the  grants 
under  which  it  was  held  after  1802,  and  the  absence 
of  proof  of  its  having  been  impartible  during  the 
present  century,  also  the  character  of  the  estate, 
which  was  in  no  way  distinguishable  from  that  of  an 
ordinary  zamindari  assessed  to  the  revenue,  all  led  to 
the  conclusion  that  the  zamindari  was  now  partible. 
It  was  clear  from  the  kabuHat,  or  instrument  of 
assent  to  the  sanad-i-milkiyat-i-istimrari  of  25th 
April  1804,  that  the  latter  was  in  the  ordinary  form 
of  such  grants,  and  there  was  no  ground  for  infer- 
ring that  the  Government  intended  to  create  an 
impartible  zamindari,  or  to  restore  an  old  one  with 
impartibility  attached.  In  1835  there  was,  for  a 
second  time,  such  a  deaUng  with  the  estate  by  the 
Government,  in  granting  it  again  by  sanad,  as 
showed  that  there  was  no  intention  to  the  effect 
above  mentioned.  The  case  of  the  Hansapur 
Zamindari,  12  Moo.  I.  A.  1,  situate  in  Behar,  as 
to  which  their  Lordships  in  1867  held  that  it  must 
be  taken  to  retain  its  previous  old  quality  of  im- 
partibility, after  having  been  granted  in  1790,  was 
distinguished.  Satrucharla  Jagannadha  Raju 
v.  Satrucharla  Ramabhadra  Razu 

I.  L.  R.  14  Mad.  237 

Zamindar  of  Marangi  v.  Satrucharla  Rama- 
bhadra Raju       .         .         .     Ij.  R.  18  I.  A.  45 

Affirming  the  decision  of    the    High  Court  in 
Jaganathav.  Ramabhadra 

I.  L  R.  11  Mad.  380 


22. 


Impartible  zamin- 


dari— Obstructed  inheritance — Interest  of  holders 
of — Inheritance  by  daughter's  sons.     In  a  suit  to 

:•  recover  possession  of  the  impartible  zamindari  of 
Shivaganga,  it  appeared  that  the  istimrar  zamindar 

•  died  in  1829,  and  that  after  an  interval  of  wrongful 
possession  by  his  brother  and  his  descendants,  his 
daughter  established  her  title  to  succeed  him  and 
was  placed  in  possession  in  1864.  She  died  in  1877, 
leaving  the  present  plaintiff,  her  son  and  three 
daughters  her  surviving.  A  suit  was  then  brought 
by  the  father  of  the  present  defendant,  who  was  the 

«on  of  her  elder  sister  (deceased),  against  the  pre- 
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sent  plaintiff  and  the  daughter  of  the  late  Rani  for 
possession  of  the  zamindari  to  which  he  claimed  to 
be  entitled  by  right  of  inheritance.  A  decree  was 
passed  for  the  plaintiff  in  that  suit,  under  which  he 
obtained  possession  of  the  zamindari  and  retained 
it  until  his  death  in  1883,  when  he  was  succeeded 
by  the  present  defendant.  The  plaintiff  now  sued 
as  above,  claiming  that  the  right  to  the  zamindari 
had  devolved  on  him,  and  not  on  the  defendant,  on 
the  death  of  the  plaintiff  in  the  former  suit.  Held, 
(i)  that  the  defendant's  father  had  not  succeeded 
to  a  qualified  heritage,  nor  to  a  mere  right  of  man- 
agement of  joint  family  property  in  which  the 
plaintiff  had  a  right  of  survivorship,  but  that  he 
had  succeeded  to  the  estate  as  full  owner,  and  had 
therefore  become  a  fresh  stock  of  descent;  (ii) 
that  accordingly  nearness  or  remoteness  of  relation- 
ship to  the  istimrar  zamindar  was  immaterial,  and 
the  defendant's  right  of  succession  was  not  affected 
by  the  fact  that  the  whole  class  of  the  istimrar 
zamindar's  daughter's  sons  had  not  bsen  exhausted 
Muttuvaduqanatha  Tevar  v.  Periasami 

I.  L.  R.  16  Mad.  11 


23. 


Adoption    by   a 


zamindar  in  conjunction  with  one  of  his  two  wives — 
Right  to  succeed  to  adoptive  son.  The  holder  of  the 
impartible  zamindari  of  Uthumalai,  who  married 
two  wives,  subsequently  made  an  adoption  in  con- 
junction with  his  junior  wife.  The  zamindar  died 
in  August  1891,  and  the  adopted  son  died  an  infant 
without  issue  in  December  of  the  same  year.  Held, 
that  the  junior  wife,  having  taken  part  in  the  adop- 
tion, was  entitled  to  the  impartible  estate  in  prefer- 
ence to  her  co-wife.  Annapurni  Nachiar  v.  Col- 
lector OF  TiNNEVELLY      I.  Ii.  R.  18  Mad.  277 


24. 


Succession       to 


impartible  zamindari — Survivorship.  Heritage  to 
an  impartible  zamindari  is  to  be  traced  accordLig  to 
the  ordinary  rules  of  the  Hindu  law  of  inheritance 
unless  some  further  family  custom  exists,  beyond 
the  custom  of  impartibility,  although  the  estate 
will  be  in  the  possession  of  only  one  heir  at  a  time. 
It  was  contended  for  the  appellant  that,  in  tracing 
the  right  heir  to  the  proper  stock  entitled  to  the 
inheritance,  a  rule  was  applicable  to  an  impartible 
estate,  different  from  that  applied  to  a  partible  one  ; 
and  that,  when  once  the  heritage  to  an  impartible 
estate  had  become  obstructed,  on  the  death  of  each 
successive  owner,  the  true  successor  was  the  heir 
of  the  last  owner  of  the  originally  unobstructed  es- 
tate, though  this  did  not  apply  to  a  partible  estate. 
But  for  such  a  distinction  no  authority  was  cited, 
nor  any  principle  suggested  ;  and  it  v/as  not  upheld. 
The  parties  to  this  suit,  first  cousins  once  removed, 
contested  the  right  to  inherit  an  impartible  zamin- 
dari, which  had  been  acquired  by  their  common 
ancestor,  who  had  left  two  daughters  by  two  differ- 
ent wives.  The  plaintiff  was  the  son  of  the  younger 
daughter ;  the  defendant's  father  was  the  son  of 
the  elder.  The  younger  half-sister  survived  the 
elder,  and  in  1863  was  judicially  declared  to  havo 
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inherited  alone  the  impartible  zamindari.  On  her 
death,  the  elder  daughter's  son,  in  litigation  ending 
in  1881,  made  good  his  title  to  the  impartible 
zamindari,  being  the  descendant  in  the  elder  line. 
Held,  that  this  son  of  the  elder  daughter  became, 
as  the  last  male  owner,  the  stock  from  which 
descent  had  now  to  be  traced,  and  that  the  ancestor 
was  no  longer  that  stock.  And  held,  that  the  son 
of  this  last  male  owner  had  a  title  to  the  zamindari 
on  his  father's  death  in  consequence  of  the  full 
and  complete  ownership  of  the  latter,  who  had 
himself  become  a  fresh  root  of  title.  This  decision 
disposed  of  the  only  question  that  was  argued  on 
this  appeal.  But  the  decision  of  the  Courts  below 
that  the  plaintiff  could  not  claim  the  inheritance  in 
virtue  of  survivorship  was  also  afifirmed.  The 
judgment  below,  on  this  part  of  the  case,  was  based 
on  this,  that  no  family  co-parcenary  had  existed  to 
give  rise  to  survivorship,  as  the  sons  of  daughters 
could  not  form  a  family  co-parcenary,  which  could 
only  consist  of  the  descendants  of  a  paternal  an- 
cestor.       MUTTUVADUGANADHA    TeVAB  V.     PeRIA- 

SAMi  Tevar        .         .       I.  L.  R.  10  Mad.  451 

L.  B.  23  I.  A.  128 


25. 


Impartible  estate — Efject  of. 


on  nature  of  property — Joint  and  separate  property. 
The  impartibility  of  property  does  not  per  se  destroy 
its  nature  as  joint  family  property,  or  render  it  the 
separate  estate  of  the  last  holder,  so  as  to  destroy 
the  right  of  another  member  of  the  joint  family 
to  succeed  to  it  upon  his  death,  in  preference  to 
those  who  would  be  his  heirs  if  the  property  were 
separate.  Dooroa  Pershad  Singh  v.  Dooroa 
KoNWARi    I.  Ii.  R.  4  Calc.  190  :  3  C.  Ii.  R.  31 

L.  R.  5  I.  A.  149 

s.c.    in  the  High   Court.     Dooroa  Pershad    v. 
Dooroa  Koobreb         .         .         20  W.  R.  154 


26. 


Impartible  estate 


— Primogeniture — Custom.  The  principles  on  which 
is  founded  the  judgment  in  Ramalakshmi  Ammai 
V.  Sivanantha  Perumai  Ammal,  14  Moo.  I.  A. 
570,  as  to  the  succession  to  an  impartible  in- 
heritance, apply  with  equal  force,  whether  the  first- 
bom  son  is  born  of Ja^  first  married  wife  or  of  a  wife 
afterwards  married.  The  text  of  Manu,  Ch.  IX, 
V.  126,  distinctly  shows  that  among  sons  bom  of 
wives  equal  in  their  class,  and  without  any  other 
distinction,  there  can  be  no  seniority  in  right  of 
the  mother.  In  v.  122  of  the  same  chapter  the 
words  "  but  of  a  lower  class  "  added  by  the  gloss 
of  Cullnea  Bhatta  are  to  be  read  as  correctly  in- 
serted in  the  text.  Two  wives  of  a  Palayagar  of 
an  impartible  poliem  having  died  before  his  mar- 
riage with  a  third  and  fourth  wife,  it  was  contended 
that  the  third  being  in  the  position  of  a  first  married 
or  "  royal  "  wife,  her  son  was  entitled  to  succeed  to 
his  father  in  preference  to  an  elder  son  born  of  the 
fourth.  Edd,  that  the  elder  son,  though  bom  of 
the  fourth  wife,  was  entitled  by  primogeniture 
under  the  rule  above  referred  to,  and  that  it  was 
accordingly  immaterial  to  consider  whether  or  not 
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this  third  wife  was  in  the  position  of  a  first  married 
wife.  What  might  be  the  effect  of  one  wife  being 
"  of  a  lower  class  "  than  another  was  not  in  ques- 
tion.    Pedda  Ramappa  v.  Banoari  Seshamma 

I.  L.  R.  2  Mad.  286  :  8  C.  L.  R.  315 
L.  R.  8  I.  A.  1 

27.  MitaTcshara  law 

— Exclusion  of  females  from  succession — Impart^ 
ible  joint  ancestral  property — Custom.  A  female 
cannot  inherit  an  impartible  ancestral  estate  be- 
longing to  a  joint  Hindu  family  governed  by  the 
Mitakshara,  where  there  are  any  male  members  of 
the  family  who  are  qualified  to  succeed  as  heirs. 
This  is  a  rule  of  law,  and  not  dependent  on  custom. 
A  custom  modifying  the  law  must  be  a  custom  ta 
admit  females,   not  a  custom   to  exclude  them. 

HiRANATH   KOER   V.    RaM   NaRAIN    SiNGH 

9  B.  Ii.  R.  274  :  17  W.  R.  816 

Upholding  on  appeal  s.c.         .       15  W.  R.  375 

But  see  Durga  Prasad  Singh  v.  Duroa  Kun- 
WARi        .      9  B.  L.  R.  306  note  :  13  W.  R.  10 

where  to  a  ghatwali  estate  which  descended  from 
the  father   to   the   eldest  son,    the   younger   sons-    ^ 
having  allowances  made  to  them,  a  widow  was  held 
entitled  to  succeed  as  heir  to  her  son. 


28. 


Devolution  of  impartible 


property — Right  of  nearest  co-parcener  of  senior 
line — Impartible  estate — Original  incidents  of  im" 
partibility — Expulsion  of  occupants — Restoration 
under  British  rule  after  lapse  of  time  during  which 
enjoyment  suspended — Continuance  of  incidents  of 
impartibility.  Under  the  law  of  Mitakshara,  when 
impartible  -property  passes  by  survivorship  from 
one  line  to  another,  it  devolves,  not  necessarily  on- 
the  CO- parcener  nearest  in  blood,  but  on  the  nearest 
co-jMircener  of  the  senior  line.  The  holder  of  an 
impartible  zamindari  had  three  wives.  By  the 
first  he  left  no  issue  :  by  the  second  he  had  issue 
M,  R  and  P  ;  by  the  third  he  had  issue  V.  Upon 
the  death  of  the  zamindar,  he  was  succeeded,  first 
by  M,  then  by  M's  son,  and  then  by  R,  who 
held  the  estate  for  many  years.  When  R  died^ 
possession  of  the  estate  was  taken  by  the  grandson 
of  his  whole  brother  P,  whereupon  F'«  son  claimed 
it,  contending  that  he  stood  in  a  nearer  class  of 
heirs.  Held,  that  the  grandson  of  P  was  the  nearest 
co-parcener  of  the  senior  line,  and  was  entitled 
in  preference  to  V's  son,  who  belonged  to  the 
junior  line.  Naraganti  Achammagaru  v.  Venkata- 
chalapati  Nayanivaru,  I.  L.  R.  4  Mad.  250, 
followed.  Subramanya  Pandya  Chokka  Talavar  v. 
Siva  Subramanya  Pillai,  I.  L.  R.  17  Mad.  316, 
referred  to.  The  question  as  to  onu^  of  proof  of 
partibility  considered.  An  estate  had  been  held, 
up  till  the  year  1765,  as  an  impartible  palayam,  by 
one  member  only  of  a  family,  and  not  as  subject  to 
the  ordinary  rule  of  Hindu  law.  In  1765,  the  pala- 
yagar  (being  the  ancestor  of  the  present  holder)  was 
expelled  from  possession  by  the  Nawab  of  the  Kar- 
natic,  and  fled  to  Mysore,  returning  in  1780,  and 
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holding  a  precarious   possession    of  the   palayam 
until    1783,   when   he    supported   the   East   India 
Company.     In  1785,  he  was  replaced  in  possession, 
as  a  "renter,"  but  upon  failure  to* pay  Jcist  the 
palayam  was  placed  under  the'control  of  a  manager 
until   the   country   was   restored  to   the   Nawab. 
In  1790,  the  East  India  Company  again  assumed 
control  of  the  country,  and  the  palayagar  again 
heJd  possession  of  the  estate  as  a  "  renter  "  under 
the  Company.     In   1792,  the  palayagar  died,  he 
being    the  same  palayagar  who  had  been  expelled 
in  1765.     He  was  succeeded  by  his  son,  who  died 
in  1801,  the  year  in  which  the  Company  took  pos- 
session of  the  country,  leaving  a  younger  brother 
of   the   half-blood     him    surviving.     The  Govern- 
ment, in  1802,  declared  its  intention  of  appoint- 
ing the  half-brother  to  succeed  to  the  palayaw.  on  a 
zamindari  tenure,  and  subsequently  directed  that 
the  half-brother  should  be  instated  in  the  palayam 
as  soon  as  a  sanad  of  investiture  could  be  prepared. 
The    question    of   restoration    was    however    kept 
under  consideration,  and,  as  a  temporary  measure, 
the  palayagar  was  granted  an  allowance  of  ten  per 
cent,  on  the  net  revenue  of  the  palayam.     This 
was  paid  until  1814,  when  the  Board  of  Revenue, 
reiterating  its  intention  to  restore  the  palayagar 
to  the  management  of    his  palayam  under  a  new 
arrangement,    proposed    to    grant    him    a    jaghir 
bringing  in  an  average  of  thirty-three  per  cent,  of 
the  gross  collections,   and  subject  to  a  nominal 
rental  assessment.     This  proposal  was  consented 
to  by  the  palayagar ;  but  the  arrangement  was 
again  varied,  the  palayagar  receiving  ten  per  cent, 
of    the    gross    collections.     In    1817,    instructions 
were  issued  to  the  effect  that  villages  should  be 
given  over  to  the  palayagar  of  a  value  equal  to  the 
average  gross  amount  of  his  then  income,  from 
whatever   source   derived.     It   was   also   declared 
that  the  villages  were  to  be  given"  on  zamindari 
tenure.     The  approval  of  the  Government  having 
been  obtained,  a  conditional  sanad  was  granted  in 
December  1817,  and  the  half-brother  of  the  last 
palayagar  was  put  in  possession.     The  first  defend- 
ant, in  whose  possession  the  zamindari  was  at  the 
date  of  suit,  was  a  descendant  from  the  palayagar 
last    referred  to,    tracing    his    descent    from  the 
family  of  the  grantee  of  the  sanad,  by  his  second 
wife.      Plaintiff   and  second  defendants  were    de- 
scendants from  the  family  of  the  grantee  by  his  third 
wife.     Plaintiff  now  sued  for  partition,  when  the 
plea  was   raised  that  the  zamindari  had  been  from 
its  origin  an  impartible  estate,  and  that  the  sanad 
granted  in  1817  had  not  altered    the    incident  of 
impartibility  which  had  always  attached  to  it :  Held, 
that  the  estate  was  impartible.     Kachi  Yuva  Ran- 
GAPPA    Kalakka    Thola    Udayab      v.     Kachi 
Kalyana  Rangappa  Kalakka    Thola    Udayab 
(1901)        .         .         .        I.  Ii.  B.  24  Mad.  562 

29.  • Mitahshara 

family — Succession — Impartible  estate — Survivorship 
—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  234— 
Execution    of    decree — Representative    of    deceased 
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person — Assets.  The  rule  of  succession  to  an  im- 
partible estate  is  that  of  the  general  Hindu  law, 
which  governs  the  succession  to  a  partible  estate, 
with  such  qualifications  only  as  flow  from  the 
impartible  character  of  the  property.  Katama 
Natchiar  v.  Eaja  of  Sivagunga,  9  Moo.  I.  A.  539  ; 
2  W.  a.  (P.  C.)  31,  and  Jogendro  Bhupati  Hurro- 
chandra  Mahapatra  v.  Niiyanand  Man  Singh, 
I.  L.  R.  18  Calc.  151  :  L.  R.  17  I.  A.  128,  followed. 
Satraj  Kuari  v.  Deoraj  Kuari,  I.  L.  R.  10  All. 
272  :  L.  R.  15  I.  A.  51,  and  Venkata  Surya  Mahi- 
pati  Ram  Krishna  v.  Court  of  Wards,  I.  L.  R.  22 
Mad.  383  :  L.  R.  26  I.  A.  83,  distinguished.  The 
interest,  which  a  deceased  member  of  a  Mitakshara 
family  had  in  an  impartible  raj  as  proprietor,  is  not 
assets  in  the  hands  of  his  successor  ;  and  proceed- 
ings under  s.  234  of  the  Code  of  Civil  Procedure 
cannot  be  taken  against  the  latter  as  representative 
of  the  deceased.  Juga  Lai  Chaudhuri  v.  Audh 
Behari  Prasad  Singh,  6  C.  W.  N.  223,  followed. 
Ram  Dot  Marwari  v.  TeJcitit  Braja  Behari  Singh,  6 
C.  W.  N.  879,  dissented  from.  Kali  Krishna 
Sabkar  v.  Raghunath  Deb  (1904) 

I.  L.  B.  31  Calc.  224 


30. 


Mitakhara      law 


— Descent  of  impartible  property — Rule  of  primo- 
geniture— Evidence — Palayam,  nature  of — Accept- 
ance by  palayagar  of  sanad  under  Madras  Regula- 
tion XXV  of  1802,  effect  of  succession  to  palayam — 
Zamindari  of  Udayarpalayam — Maintenance, 
amount  of — Privy  Council,  practice  of.  When 
impartible  property  passes  by  survivorship  from 
one  line  of  descent  to  another  it  devolves  not  on  the 
CO -parcener  nearest  in  blood,  but  on  the  nearest 
co-parcener  of  the  senior  line,  Naraganti  Acham- 
magarw  v.  Venkatachalapati  Nayanivaru,  I.  L.  R. 
4  Mad.  250,  approved.  The  question  whether  an 
estate  is  subject  to  the  ordinary  law  of  succession 
or  descends  according  to  the  rule  of  primogeniture 
must  be  decided  in  each  case  according  to  the  evid- 
ence given  in  it.  Srimantu  Raja  Yarlagadda  Mal- 
likarjuna  v.  Srimantu  Raja  Yarlagadda  Durga, 
L.  R.  17  I.  A.  134  :  I.  L.  R.  13  Mad.  406,  followed. 
The  acceptance  of  a  sanad  in  common  form  under 
Madras  Regulation  XXV  of  1802  does  not  of  itself 
and  apart  from  other  circumstances  avail  to  alter 
the  succession  to  an  hereditary  estate  : — Held, 
in  the  evidence  and  circumstances  of  the  case,  and 
in  accordance  with  the  above  principles,  that  the 
zamindari  of  Udayarpalayam  represented  the  an- 
cient palayam  of  Udayar,  which  was  in  its  origin 
and  up  to  the  expulsion  of  the  Palayagar  in  1765 
an  impartible  estate  held  by  one  member  of  tho 
family  only  an4  not  subject  to  the  ordinary  rule  of 
Hindu  law  ;  and  that  notwithstanding  tho  accept- 
ance by  the  palayagar  in  1817  of  such  a  sanad  and 
the  fact  that  it  was  circumscribed  in  extent,  the 
palayam  retained  its  character  of  impartibility  and 
descended  to  the  first  defendant,  a  grand-nephew 
in  the  senior  line,  in  preference  to  the  plaintiff,  a 
nephew  in  a  junior  line  of  descent,  as  it  was  granted 
and  accepted  as  equivalent  in  value  to  the  ancienb 
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palayam.  The  Judicial  Committee  will  not  inter- 
fere in  a  question  as  to  the  amount  of  maintenance, 
which  is  matter  to  be  dealt  with  by  the  Courts  in 
India.  Kachi  Kalitana  Rangappa  Kalakka 
Thola  Udayar  v.  Kachi  Yuva  Rengappa 
Kalakka  Thola  Udayar  (1905) 

I.  L.  R.  28  Mad.  508 
Ii.  R.  32  I.  A.  261 


31. 


Impartible  estate, 


succession  to — Liability  of  son  for  debts  of  father — 
Civil  Procedure  Code,  Act  XIV  of  1S8.\  s.  -^Si- 
Impartible  estates  does  not  pass  by  survivorship  but 
as  separate  property  and  constitute  assets  within  the 
meaning  of  s.  '^34,  Civil  Procedure  Code — Custom  of 
non-alienability  cannot  be  set  up  in  execution  proceed- 
ings— Mortgage  decree  not  impeachable  in  execution 
proceedings — Attachment,  effect  of — Does  not  create  a 
charge.  A  decree  against  a  father  can,  when  the 
father  dies  before  the  decree  is  fully  executed,  be 
executed  against  the  son  as  representative  by  at- 
taching any  separate  property  of  the  father  in- 
herited by  the  son.  The  joint  family  property  in 
the  hands  of  the 'son  cannot  however  be  so  attached 
and  sold.  The  owner  for  the  time  being  of  an  im- 
partible estate  is  the  exclusive  owner  of  such  estate, 
subject  to  any  custom  restricting  his  powers  of 
aUenation  and  no  other  member  of  the  family  has 
any  joint  interest  in  it.  Such  estate  devolves  on 
the  son  not  by  survivorship  as  joint  property  but  as 
the  separate  property  of  the  father.  Where  such 
property  devolves  on  a  son  from  his  father  and  the 
eon  as  representative  is  proceeded  against  under 
B-  234,  Civil  Procedure  Code  of  1882,  in  exe- 
cution of  decrees  obtained  against  his  father,  the 
inherited  estate  will  be  assets  for  the  purposes  of 
8.  234  of  the  Civil  Procedure  Code  of  1882. 
Nachiappa  Chettiar  v.  Chinnayasami  Naicker, 
I.  L.  R.  29  Mad.  458,  not  followed.  Raja  of  Kala- 
hasti  V.  Achigadu,  I.  L.  R.  30  Mad.  454,  approved. 
Where  an  impartible  estate  in  the  hands  of  a  son 
is  attached  in  execution  of  decrees  obtained  against 
his  father,*it  is  not  open  to  the  son  in  execution  to 
take  objection  on  the  ground  that  such  estate  is 
by  custom  inalienable.  Such  objection  can  only  be 
taken  by  way  of  a  separate  suit.  Such  a  custom 
does  not  necessarily  imply  the  existence  of  co- 
parcenary rights  which  will  make  the  property  joint 
family  property.  Ramasami  Naick  v.  Ramsami 
Chetti,  I.  L.  R.  30  Mad.  'J55,  referred  to.  A  decree 
for  sale  under  the  Transfer  of  Property  Act  can- 
not be  impeached  in  execution  proceedings  but 
only  by  separate  suit.  Kuriyali  v.  Mayan,  I.  L.  R. 
7  Mad.  265,  dissented  from.  Attachment  of  pro- 
perty in  execution  does  not  gi^  any  title  and 
confers  on  the  attaching  creditor  no  higher  right 
than  to  have  the  property  kept  in  custodia  legis 
pending  the  determination  of   his   rights.     Zamin- 

DAR  OF  KaRVETNAQAR  V.  TRUSTEE  OF  FlRU- 
MALAI,  TiRXJPATI,  ETC.,  DeVASTANAMS  (1909) 

I.  Ii.  R.  32  Mad.  429 


82. 


Impartible        poliem — Evi- 


dence   of    impartihility — Pannai    lands    attached  to 
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the  poliem — Maintenance  and  marriage  expenses  of 
junior  member  of  the  family  of  poligar.  The  step- 
brother of  the  holder  of  a  poliem  in  the  Madura 
district,  of  which  the  gross  income  was  about 
R  15,000  a  year,  sued  him  for  a  partition  of  the 
estate  and  in  the  alternative  for  maintenance.  It 
appeared  that  the  poliem  had  been  held  on  mili- 
tary tenure  from  the  sixteenth  century,  that  it  had 
never  been  partitioned,  and  that  the  custom  of  im- 
partihility obtained  in  a  large  number  of  similar 
poliems  in  the  same  district.  In  1821  and  in  1842 
enquiries  were  made  of  members  of  the  zamindar'3 
family  and  other  persons  connected  with  the  zamin- 
dari  as  to  the  nature  of  the  estate,  and  their  record- 
ed answers  showed  that  they  understood  the  estate 
to  be  impartible,  and  that  it  descended  to  a  single 
heir.  Held,  (i)  that  the  poliem  was  impartible ; 
(ii)  that  the  plaintiff  was  entitled  to  decree  for  a 
monthly  payment  to  him  of  R60  for  his  mainten- 
ance. The  plaintiff's  claim  extended  to  certain 
pannai  lands  within  the  limits  of  the  zamindari ; 
some  of  which  had  been  handed  down  from  zamin- 
dar  to  zamindar  since  1831,  others  having  been 
purchased  by  the  plaintiff's  father.  The  High 
Court  found  that  they  had  been  recognized  and 
dealt  with  as  part  and  parcel  of  the  zamindari. 
Held,iha.t  the  pannai  lands  were  impartible,  and  the 
plaintiff  was  not  entitled  to  a  share  in  them  or  in 
the  cattle,  etc.,  used  for  cultivating  them.  The 
plaintiff  further  claimed  a  sum  of  R4,000,  the 
amount  of  a  loan  alleged  to  have  been  contracted 
by  him  for  the  purposes  of  his  marriage.  It  ap- 
peared that  the  cost  of  the  marriage  had  been 
defrayed  by  the  bride's  brother.  Held,  also,  that 
the  plaintiff  was  not  entitled  to  a  decree  on  this 
account,  although  if  he  had  incurred  debts  for  the 
purposes  of  his  marriage,  the  defendant  would 
have  been  liable.     Lakshmipathi  v.  Kandasami 

I.|L.  R.  16  Mad.  54 


33. 


Impartible    po* 


Hem — Primogeniture — Property  of  joint  family — 
Survivorship.  An  impartible  poliem  governed  by 
the  rule  of  primogeniture,  though  possessed  exclu- 
sively by  one  member  of  the  family,  is  the  joint  pro- 
perty of  the  family,  and,  in  the  event  of  a  death, 
passes  by  survivorship.  When  on  the  death  of  a 
poUiagar,  the  right  of  exclusive  possession  passes 
from  one  line  of  descent  to  another,  it  devolves,  in 
the  absence  *of  proof  of  special  custom  of  descent, 
upon  the  nearest  co-parcener  in  the  senior  line,  and 
not  necessarily  on  the  co-parcener  nearest  in  blood. 
Semble  :  The  ruUng  of  the  Judicial  Committee  of 
the  Privy  Council  in  the  Tipperah  case,  12  Moo. 
I.  A.  523,  proceeds  upon  grounds  which  are  in 
conflict  with  the  ridings  of  the  same  tribunal  In 
Madras  cases  and  with  the  law  of  Southern  India 
and  Benares  respecting  the  impartihility  of  pro- 
perty of  a  joint  Hindu  family.     Naraoanti  Acham- 

MAQARU  V.  VBNKATACHALAPATI  NaYANIVARU 

I.  L.  R.  4  Mad.  250 
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1.  Joint  property — Succession  per 
capita  and  per  stirpes.  Where  property  is  acquired 
while  a  Hindu  family  is  joint  according  to  the 
Bengal  law,  the  inheritance  goes  per  capita  and  not 
wr  stirpes.  Ramiuitty  Doss  v.  Nundo  Coomar 
Doss 2W.B.11 

RuTTFN  Kbisto  Bosoo  V.  Bhugoban  Chundeb 
Bosoo 18  W.  B.  32 

2.  — — ■ Mitakshara    law 

— Joint  and  self-acquired  property.  A  Hindu 
subject  to  the  Mitakshara  dying  possessed  of  a 
share  in  joint  family  property  and  also  of  separately 
a,cquired  property,  the  two  will  not  necessarily 
devolve  on  the  same  heir;  but  they  may  either 
descend  to  different  persons,  or,  if  descending  to 
the  same  persons,  may  descend  in  a  different  way 
and  with  different  consequences.  Pitum  Koonwab 
alias  MuNAB  Bibee  v.  Joy  Kishen  Dass 

6  W.  R.  101 


3. 


Separate     enjoy- 


ment of  self-acquired  property — Succession  to  self- 
acquired  immoveaUe  property.  By  the  law  current 
in  the  Madras  Presidency,  an  undivided  Hindu  is 
entitled  during  his  lifetime  to  the  separate  enjoy- 
ment of  his  self-acquired  immoveable  property ; 
but  on  his  death  without  male  issue  such  property, 
unless  it  has  been  previously  disposed  of,  devolves 
on  his  surviving  co-parceners,  and  his  widow  is 
only  entitled  to  maintenance.  Vabadipebumal 
Udaiyan  v.  Abdanabi  Udaiyan  .  1  Mad.  412 
4,  Survivorship — Joint  undivided 

ifamily.  There  being  a  community  of  interest  and 
unity  of  possession  between  all  the  members  of  a 
tmited  family  having  common  property,  it  follows 
that  on  the  death  of  any  one  of  them  the  others 
may  well  take  by  survivorship  that  in  which  they 
had  during  the  deceased's  hfetime  a  common  in- 
terest and  common  possession.  But  the  law  of 
partition  shows  that,  as  to  the  separately  acquired 
property  of  one  member  of  a  united  family,  the 
other  members  of  that  family  have  neither  com- 
munity of  interest  nor  unity  of  possession.  The 
foundation  therefore  of  a  right  to  take  such  pro- 
perty by  survivorship  fails.  Kattama  Naucheab 
V.  Rajah  op  Shivagunga 

2  W.  R.  P.  C.  31  •  9  Moo.  I.  A.  539 

Shib  Naeain  Bose  v.  Ram  Nidhee  Bose 

9  "W.  R.  87 


5. 


Mitakshara  law. 


The  principle  of  survivorship  under  Mitakshara 
law  is  limited  to  two  descriptions  of  property, 
viz.,  (i)  That  which  is  taken  as  unobstructed  heri- 
tage, and  property  acquired  by  means  of  it ;  and  (ii) 
that  which  forms  the  joint  property  of  re-united 
■co-parceners.  Property  inherited  by  brothers  from 
their  maternal  grandfather  is  not  of  those  descrip- 
tions.    Jasoda  Koeb  v.  Sheo  Pebshad  Singh 

I.  L.  R.  17  Calc.  33 
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family  living  under  the  Mitakshara  law,  a  brother 
dies  without  having  issue,  but  leaving  brothers  and 
nephews,  the  sons  of  a  predeceased  brother,  the  in- 
terest in  the  joint  estate  of  the  brother  so  dying 
does  not  pass  on  his  death  to  his  surviving  brothers, 
but  on  partition  the  whole  estate,  including  the  in- 
terest of  the  brother  so  dying,  is  divisible,  and  the 
right  of  representation  secures  to  the  sons  or  grand- 
sons of  a  deceased  brother  the  share  which  their 
father  or  grandfather  would  have  taken  had  he 
survived  the  period  of  distribution.  Debi  Pabshad 
V.  Thakub  Dial        .  .     I.  L.  R.  1  All.  105 


7. 


Property, 


arir 
When 


6. 


Mitakshara  law 


—Succession.     When,    in    an    undivided    Hindu 


cestral  and  self-acquired — Joint  tenancy 
property  is  held  in  co-parcenary,  the  share  of  an 
undivided  co-parcener  who  leaves  no  issue  goes, 
according  to  Hindu  law,  to  his  undivided  co-par- 
ceners, whether  the  property  is  ancestral  or  acquired 
by  the  co-parceners  as  joint  tenants.  Hadhabai  v. 
Nanabav         .         .         .      I.  Ij.  R.  3  Bom.  151 

8.  Inheritance        of 

illegitimate    son   among    Sudras — Co-parceners.     A 
Hindu  of  the  Sudra  caste  died  in  1850  leaving  two 
widows,  B  and  S,  a  son     Mahadu,  and  daughter 
Darya,  the  children,  respectively,  of  B  and  S,   and 
an  illegitimate  son  Sadu.     Sadu  and  Mahadu  con- 
tinued to  Uve  together  for    some  time  after  their 
father's  death  ;  but  subsequently,  owing  to  domes- 
tic quarrels  they  lived    separately,  and  Sadu  was 
allowed  by  Mahadu  a  portion  of  the  family  property 
under  an  agreement  in  writing.      They  were,  how- 
ever, joint  and  undivided  in  estate,  and  continued 
to  be  so  until  the  death  of  Mahadu  in  1865.     In  a 
suit  by  Sadu  as  heir  of  his  father  and  brother  for  the 
whole  of  the  ancestral  property  : — Held,  by  a  Full 
Bench  (Westeopp,  C.J.,  Kemball  and  Pinhey, 
J  J.),  that  after  the  death  of   their  father,  Mahadu 
and  Sadu  succeeded  as  co-parceners  to    the  whole 
property,  subject  to  the  maintenance   of  B,  S,  and 
Darya,  if  she  were  then    unmarried,  and  in  that 
event  also  to  her  reasonable  marriage  expenses, — 
Sadu,  however,  as  an  illegitimate  son,  taking  only 
half  a  share.     Held,  also,  that  inequality  of  shares 
did  not   prevent  co-parcenary  and  succession  by 
survivorship,  and  that,  as  Mahadu  and  Sadu  were 
co-parceners  from  the  death  of  their  father  imtil 
the  death  of  Mahadu,  the  usual  result  of  co-par- 
cenary followed  on  the    occurrence   of   the   latter 
event,    viz.,    the    surviving   co-parcener  {i.e.,   the 
plaintiff  Sadu)  took  the  whole  property.     Rahi  v. 
Oovinda  walad  Teja,  I.  L.  B.  1  Bom.  97,  followed. 
Sadu  v.  Baiza       .         .        L  L.  R.  4  Bom.  37 

9. Mitakshara   law 

— Sudras — Illegitimate  son — Impartible  property. 
Under  the  Mitakshara,  among  Sudras,  where  a 
father  left  a  son  by  a  wedded  wife,  and  an  illegiti- 
mate son,  the  ordinary  rule  of  survivorship  inci- 
dental to  a  family  co-parcenary  was  held  to  apply  ; 
and  the  illegitimate  son,  having  survived  the  legi- 
timate, was  held  entitled  by  survivorship  to  succeed 


(    5005    ) 


DIGEST  OF  CASES. 


(    5006    ) 


HINDU  LAW— rNHEEITANCE— conftf. 

13.  JOINT  PROPERTY  AND  SURVIVORSHIP 

— contd. 

to  the  family  estate,  which  was  impartible  and  ap- 
pertained to  a  raj,  on  the  death  of  his  brother  with- 
out male  issue.  Sadu  v.  Baiza,  I.  L.  B.  4  Bom. 
47,  referred  to  and  approved.     Jogendbo  Bhtjpati 

HlTBEOCHUNDBA   MaHAPATRA    V.    NiTYANAND     MaN 

Sing      .        .         .         .     I.  L.  B.  18  Calc.  151 

L.  B.  17  I.  A.  128 


10. 


Inheritance — 


Daughter's  sons,  nature  of  estate  taken  hy — Inherit- 
ance treated  as  joint  property.  The  estate  of  F,  a 
Hindu,  having  descended  to  D  and  B,  sons  of  the 
daughter  of  V,  was  held  by  them  as  joint  tenants. 
D  having  died,  B  by  will  devised  the  estate  to  the 
plaintiff.  Heldy  that,  although  the  shares  which 
devolve  on  the  two  sons  of  a  daughter  may  not 
come  to  them  as  co-parcenary  property,  yet,  inas- 
much as  D  and  B  had  treated  the  estate  as  co-par- 
cenary property,  the  survivor,  i?,  was  competent  to 
dispose  of  the  estate  by  wiU.  Gopalasami  v. 
Chinnasami     .         .         .    I.  Ij.  B.  7  Mad,  458 


11. 


Co-parceners — 


Liability  of  property  for  debts.  According  to  the 
rulings  of  the  High  Courts  of  Madras  and  Bombay, 
the  undivided  interest  of  a  co-parcener  is  not  liable 
for  his  separate  simple  debts  after  his  death,  but 
lapses  to  the  survivors  on  his  death.  Kotta  Rama- 
SAMi  Chetti  v.  Banqari  Seshama  Nayanivaru 

I.  L.  B.  3  Mad.  145 


12. 


Joint        family 


estate,  succession  to — Title  of  member  by  survivor- 
ship— E^ect  of  award  and  record  at  settlement  of 
widow's  estate  for  life — Land  Bevenue  Act,  C.  P. 
{XVIII  of  1881),  s.  87.  Where  a  Hindu  and  his 
widow  had  successively  held  the  estate  in  suit  as 
joint  family  estate  in  co-parcenary  with  the  appel- 
lant or  his  predecessor  : — Held,  that  the  appellant 
succeeded  at  the  widow's  death.  Though  the 
widow  was  recorded  under  an  award  by  the  Collec- 
tor in  the  settlement  records  as  owner  of  an  8-anna 
share  of  the  estate  for  her  lifetime,  that  did  not 
operate  a  separation  in  title  or  alter  its  devolution. 
S.  87  of  the  Land  Revenue  Act,  Central  Provinces 
(XVIII  of  1881)  did  not  affect  the  appellant's 
claim,  for  the  award  related  solely  to  the  widow's 
interest.  Rewa  Prasad  Sukal  v.  Deo  Dtttt  Ram 
SuKAL        .         .         .        I.  L.  B.  27  Calc.  515 

L.  B.  27  I.  A.  39 


18. 


Obstructed 


heritage — Succession  i,er  capita — Succession  on  ex- 
tinction of  a  divided  branch  of  a  family.  On  the 
death,  without  issue,  of  a  Hindu  who  has  divided 
from  the  rest  of  his  family,  his  property  passed  in 
succession  to  his  widow  and  mother.  On  the 
death  of  the  latter,  the  nearest  surviving  rever- 
sioners were  the  plaintiff's  husband  and  the  first 
defendant's  father,  both  since  deceased,  and  their 
first  cousin.  The  plaintiff  now  claimed  a  one-third 
share  of  the  property  abovementioned  as  the  heir- 
ess of  her  husband,  who  left  no  issue.  It  appeared 
that  the  plaintiff's  husband  and  his  co-reversioners 
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were  divided.  Held,  that  the  plaintiff  was  entitled 
to  recover.  Semble  :  That  she  would  have  been 
entitled  to  recover  even  if  her  husband  had  not  been 
divided  from  his  co-reversioners.  Saminadha 
PiLLAi  v. .  Thangathanni   .  I.  Ii.  B.  19  Mad.  70 


14. 


Obstrux^ted      in- 


heritance— Inheritance  passing  to  daughter's  son — 
Presumption  of  joint  property.  The  daughter's 
sons  of  a  deceased  Hindu  take  the  property  of  their 
maternal  grandfather  as  an  inheritance  liable  to 
obstruction,  and  consequently  take  it  without 
rights  of  survivorship  inter  se.  Where  property 
enjoyed  in  common  by  persons  capable  of  forming 
a  joint  Hindu  family  was  in  its  origin  separate  pro- 
perty, there  is  no  presumption  that  such  pro- 
perty has  subsequently  become  joint  property. 
Muttayan  Chetti  v.  Sivagiri  Zamijidar,  I.  L.  B. 
3  Mad.  370  ;  and  Sivaganga  Zamindar  v.  Laksh- 
mana,  I.  L.  B.  9  Mad.  188,  doubted.  Chelikani 
Venkataramanayamma  Garu  v.  Appa  Rau 
Bahadur  Gabtt      .         .  I.  L.  B.  20  Mad.  207 


15. 


Gift  to  donees  jointly — Death 


of  donee — Survivorship — Joiyit  tenancy — Tenancy  in 
common.  Where  property  is  given  jointly  to  two 
persons  living  as  members  of  a  joint  Hindu  family, 
each  donee  takes  an  interest  in  the  property  which 
passes  to  his  heirs  at  his  death,  and  not  to  the 
other  donee  by  survivorship.  Two  brothers,  living 
in  union  as  a  joint  Hindu  family,  were  jointly  given 
certain  property.  One  of  them  died  childless, 
leaving  a  widow.  Held,  that  the  widow  was  entitled 
to  a  moiety  of  the  property  as  heir  of  her  husband, 
and  that  it  did"  not  pass  to  the  other  brother  by 
survivorship.  Bai  Diwali  v.  Patel  Bechardas 
(1902)  .         .         .     I.  L.  B.  26  Bom.  445 


16. 


Qrandsons — Two      grandsons 


through  the  same  daughter  take  estate  as  joint  an- 
cestral estate.  Held,  that,  under  the  Mitakshara 
law,  the  two  sons  of  a  Hindu's  only  daughter  suc- 
ceed on  their  mother's  death  to  his  estate  jointly, 
with  benefit  of  survivorship,  as  being  joint  an- 
cestral estate.  Jasoda  Koer  v.  Sheo  Pershad  Singh 
{1889),  I.  L.  B.  17  Calc.  33  ;  and  Saminadha 
Pillai  v.  Thangathanni  {1895),  I.  L.  B.  19 
Mad.  70,  overruled.  Venkayyamma  Gabtt  v. 
Venkatabamanayyamma  (1902) 

I.  Ii.  B.  25  Mad.  678 

S.C.  L.  B.  29  I.  A.  156 

7  C.  W.  N.  1 


1. 

pancy. 


14.  OCCUPANCY  RIGHTS. 

Bemote   heirs — Bight  of   occu- 

The     strict     Hindu    law    of  inheritance 


does  not  universally  apply  to  the  descent  of  occu- 
pancy rights.  Mere  title  by  the  law  of  inheritance 
is  not  to  be  regarded  in  determining  the  descent 
of    an  occupancy  holding.     A  remote  heir,  not  in 
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possession,  cannot  on  the  death  of  the  raiyat  claim 
the  holding.     Boodhoo  Rae  v.  Lal  Beebeb 

2  N.  W.  126 

Jatee  Ram  Surmah  v.  Mtjngloo  Surmah 

8W.  R.  60 


2. 


Remote     heirs — 


Occupancy  raiyat.  Remote  heirs  are  not  allowed  to 
succeed  to  a  right  of  occupancy.  Sons,  or  imme- 
diate heirs,  residing  with  the  raiyat  in  the  village, 
succeed  on  his  death.  Pem  Kooer  v.  Upper  Balee 
Sing  ...  .2  N".  W.  86 


16.  RELIGIOUS  PERSONS  (ASCETICS,  GURUS, 
MOHUNTS,  ETC.). 

1.  Ascetics — Succession  to  pro- 
perty of  ascetics — Right  of  occupancy.  Although 
the  High  Court  has,  under  the  Hindu  law,  admitted 
the  right  of  a  disciple  to  succeed  to  the  effects  of  an 
ascetic,  it  may  be  a  question  whether  the  Court  does 
not  go  beyond  that  law  when  it  permits  a  disciple  to 
succeed  to  the  property  of  an  ascetic  who  leaves  a 
large  property,  or  any  property  which,  if  he  con- 
formed to  the  spirit  of  his  religion,  he  could  not  have 
acquired.  But,  however  this  may  be,  a  tenant-right 
of  occupancy  is  on  a  different  footing  from  property 
which  is  exclusively  the  estate  of  a  deceased  ascetic, 
and  the  principles  which  govern  the  hereditary  right 
of  succession  to  a  tenant-right  of  occupancy  are 
such  as  an  ascetic,  if  he  conform  to  the  spirit  of 
his  religion,  cannot  carry  out.  Soorttj  Komar 
Pershad  v.  Mahadeo  Dftt         .        5  "N.  W.  50 


2. 


Succession 


to 


the  property  of  ascetics.  The  principle  of  succession 
upon  which  one  member  of  an  order  of  ascetics  suc- 
ceeds to  another  is  based  entirely  upon  fellowship 
and  personal  association  with  that  other,  and  a 
stranger,  though  of  the  same  order,  is  excluded. 
Khuggender  Naraest  Chowdhry  v.  Sharupgir 
Oghorenath       .         .         I.  L.  R.  4  Calc,  543 


3. 


Property     left    by 


ascetic — Rules  relating  to  ascetic  persons  of  the 
Sudra  caste.  It  being  clearly  implied  by  all  the 
authorities  that  a  Sudra  cannot  enter  the  order  of 
yathi  or  saniasi,  the  devolution  of  property  left  by 
a  deceased  person  of  the  caste  referred  to,  who  has 
become  an  ascetic  and  renounced  the  world,  is  regu- 
lated by  the  ordinary  law  of  inheritance,  in  the 
absence  of  proof  of  any  general  or  special  usage  to 
the  contrary.     Dharmapuram  Pandara  Sannadhi 

V.  ViRAPANDIYAM  PlLLAI      I.    L.  R.  22  Mod.  302 


4. 


Guru — Disciple      leaving     mas- 


ter and  going  to  distant  country.  The  disciple  of  a 
guru  who  leaves  his  spiritual  master  without  per- 
mission, and  goes  to  a  distant  country  and  breaks  off 
all  intercourse  with  his  preceptor,  manifesting  at  the 
same  time  an  intention  to  absent  himself  per- 
manently, is  not  entitled,  on  his  preceptor's  death, 
to  share  in  the  succession  to  the  preceptor's  estate. 
SooGUN  Chund  v.  Gopal  Gib         .    4W.  "W.  101 
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5. Chela.     Amongst 


saniasis  generally  no  chela  has  a  right  as  such  to 
succeed  to  the  property  of  his  deceased  guru.  Hia 
right  of  succession  depends  upon  his  nomination  by 
the  deceased  in  his  Itfetime  as  his  successor,  which 
nomination  is  generally  confirmed  by  the  mohunta- 
of  the  neighbourhood  assembled  together  to  perform 
the  funeral  obsequies  of  the  deceased.  Where  a 
guru  does  not  nominate  his  successor  from  among 
his  chelas,  such  successor  is  elected  and  installed  by 
the  mohunts  and  principal  persons  of  the  sect  in  the- 
neighbourhood  upon  the  occasion  of  the  funeral 
obsequies  of  the  deceased.  Nirunjun  Barthee  v^ 
Padaruth  Barthee,  S.  D.  A.  N.-W.  P.  {1864),  512,. 
followed.  Where,  therefore,  a  chela  sued  for  posses- 
sion of  a  village  belonging  to  his  deceased  guru^ 
founding  such  suit  on  his  right  of  succession  as  chela 
without  alleging  that  he  had  been  nominated  by  the 
deceased  as  his  successor  and  confirmed,  or  that  he 
had  been  elected  as  successor  to  the  deceased,  such 
suit  was  held  to  be  unmaintainable.  Mad  ho  Das  v. 
Kami  A  Das  .         .  I.  L.  R.  1  All.  SSQ- 


6. 


Priest — Disciple, 


In  certain  cases  a  priest  may,  according  to  Hindu 
law,    be    the    heir    of   a    deceased  disciple.     JuG- 

DANUND  GOSSAMEE  V.  KeSSUB  NuND  GoSSAMEE 

W.  R.  1864, 14a 

7.  . Gosavi — Succes- 
sion to  the  estate  of  a  Gosavi  in  the  Dekkan — A 
Gosavi'' s  right  to  nominate  his  successor  by  a  written 
instrument.  A  guru  in  the  Dekkan  has  a  right  to 
nominate  his  successor  from  amongst  his  chelas 
(disciples)  by  a  vsritten  declaration.  Trimbakpuri 
Guru  Sitalpuri  v.  Gangabai 

I.  L.  R.  11  Bom.  514 


8. 


Moliunt — Chela — Heir    of    de- 


ceased mohunt.  According  to  Hindu  law,  a  chela 
is  the  heir  of  a  deceased  mohunt,  and  as  such  en- 
titled to  a  certificate  to  enable  him  to  collect  his 
debts.     Sheoprokash  Doss  v.  Joyram  Doss 

5  W.  R.  Mis.  57 


9. 


Chela — Heirs     of 


deceased  mohunt.  Where  the  mohunt  of  a  by- 
ragee  muth  died  without  having  any  chela  : — Held,, 
that  ordinarily  his  successor  was  appointed  by  the 
mohunts  of  other  byragee  muths,  and  that  enquiry 
should  be  made  as  to  the  existence  of  a  particular 
custom  by  which  it  was  alleged  that  the  property 
of  the  deceased  passed  to  the  brother  of  his  spiritual 
preceptor.     Ramdoss  Byragee  v.  Gunga  Doss 

8  Agra  295' 


10. 


Succession  to  the 


office  and  property  of  a  deceased  mohunt — Custom 
of  the  muth  or  institution.  In  determining  the 
right  of  succession  to  the  property  left  by  the  de- 
ceased head  of  a  religous  institution,  the  only  law 
to  be  observed  is  to  be  found  in  custom  and  practice, 
which  must  be  proved  by  evidence.  On  the  death  of 
a  mohunt,  the  right  to  succeed  to  his  landed  and 
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•other  property  was  contested  between  two  goshains 
Held,  that  the  claimant,  in  order  to  succeed,  must 
prove  the  custom  of  the  muth  entitling  him  to  re- 
cover the  office  and  the  property  appertaining  to  it. 
The  evidence  showed  the  custom  to  be  that  the  title 
to  succeed  to  the  office  and  property  was  dependent 
on  the  successor's  having  been  the  chela,  approved 
and  nominated  as  such  by  the  late  mohunt,  and  also, 
after  the  death  of  the  latter,  installed  or  confirmed 
as  mohunt  by  the  other  goshains  of  the  sect.  Held, 
that  a  claimant  who  failed  to  prove  his  installation 
or  confirmation  was  not  entitled  to  a  decree  for  the 
office  and  property  against  a  person  alleging  himself 
to  have  been  a  chela,  who,  whether  with  or  without 
title,  was  in  possession.  Genda  Puri  v.  Chatar 
PuEi  ....        I.  li.  R.  9  All.  1 

li.  R.  13  I.  A.  100 

11.  Head  of  religious  institu- 

"tion — Succession — Custom  and  'practice.  The  right 
of  succession  to  the  property  left  by  the  deceased 
head  of  a  religious  institution  depends  upon  custom 
and  practice,  which  must  be  proved  by  evidence  in 
each  case.  Greedharee  Doss  v.  Nundo  Kissore  Doss^ 
11  Moo.  I.  A.  405  ;  Genda  Puri  v.  Chatar  Puri, 
I.  L.  R.  9  All.  1,  and  Ramalingam  Pillai  v. 
Vythilingam  Pillai,  I.  L.  R.  16  Mad.  490,  referred 
to.     Ramji  Dass  v.  Lachhtj  Dass  (1902) 

7  O.  W.  N.  145 


16.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE. 


(a)  General  Cases. 


1. 


Sapratibandha        property. 

Sapratibandha  (liable  to  obstruction)  property 
vests  in  the  heirs  in  existence  at  the  time  the  inherit- 
ance opens,  and  is  not  subject  to  variation  by  the 
subsequent  birth  of  any  co-heir.  Narasimha  Razu 
V.  Veerabhadra  Razu  .    I.  L.  R.  17  Mad.  287 


2. 


Suspension      of       inherit- 


-ance — Unborn  sons — Child  in  the  womb,  right  of. 
Proprietary  right  is  created  by  birth,  and  not  by 
conception.  A  child  in  the  womb  takes  no  estate. 
In  cases  where,  when  the  succession  opens  out,  a 
female  member  of  the  family  has  conceived,  the 
inheritance  remains  in  abeyance  until  the  result  of 
the  conception  is  ascertained.  If  the  child  be  still- 
born, the  estate  goes,  not  to  his  heir,  but  to  the  heir 
of  the  last  owner.  A  son  or  grandson's  right  or 
prohibition  to  his  unseparated  father  making  a  gift, 
donation,  or  sale  of  effects  inherited  from  his  grand- 
father cannot  be  exercised  in  favour  of  an 
unborn  son.  Goura  Chowdhrain  v.  Chummun 
•Chowdhry        .         .         .        W.  JR.  1864, 340 


3. 


Unborn 


son — 


Pregnancy — Adoption.  According  to  Hindu  law, 
iihe  right  of  inheritance  is  not  suspended  by  preg- 
inancy  or  until  adoption.  Dtjkhina  Dossee  v. 
jRash  Beharee  Mojoomdar  .     6  W.  R.  221 


HINDU  LAW— INHERITANCE— coTiW. 

16.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE— cotiW. 


(a)  General  Cases — contd. 


4. 


Son      not      born 


when  succession  opened  out.  A  sister's  son,  in  order 
to  have  a  preferential  title  over  his  paternal  uncle, 
must  have  been  born  or  conceived  when  the  succes- 
sion opened  out.  It  is  contrary  to  a  Hindu  law  that 
mother  should  be  a  trustee  for  a  son  who  may  here- 
after be  conceived.  Rash  Beharee  Roy  v. 
NiMAYE  Churn  .         .        W.  R.  1864, 223 


5. 


Unbegotten     heir . 


An  inheritance  cannot  remain  in  abeyance  for  an 
unbegotten  heir  (such  not  being  a  posthumous  son). 
The  succession  must  vest  in  the  heirs  existing  at  the 
time  of  the  death  of  the  person  whose  inheritance 
descends.  Koylasnath  Doss  v.  Gyamonee  Dossee 

W.  R.  1864,  314 

6.  Divesting    of     estate — Heir 

born  after  death  of  ancestor.  By  Hindu  law  an 
estate  once  vested  cannot  be  divested  in  favour  of 
the  son  of  an  excluded  person  born  after  the  death  of 
the  ancestor.  Such  luUng  does  not  apply  to  the 
case  of  a  son  of  an  excluded  person  if,  having  been 
begotton  and  being  in  the  womb  at  the  time  of  the 
ancestor's  death,  he  is  afterwards  born  capable  of 
inheriting.  Kalidas  Das  v.  Krishna  Chandra 
Das  .  2  B.  L.  R.  F.  B.  103  .  11  W.  R.  O.  C.  11 

See,  also,  Bapuji  v.  Pandurano 

I.  Ij.  R.  6  Bom.  616 

Exclusion      from       inherit- 


7. 


ance — Proof  of  ground  for  exdv^ion.  The  party 
who  seeks  to  exclude  one  of  the  heirs  to  prop3rty 
from  a  share  of  the  inheritance  is  bound  to  prove  the 
cause  of  the  exclusion.  Futtick  Chtjnder  Chat- 
terjee  v.  Juqout  Mohinee  Dabi 

22  W.  R.  348 


8. 


Disqualification- 


Onus  probandi — Presumption.  K  K  died  leaving 
a  widow  (A),  three  sons  {R,  K,  and  P),  and  a 
daughter  ( W).  R  and  K  died  unmarried,  and  P, 
who  survived  them,  left  a  widow  (C  M).  W's  son, 
K  C,  sued  G  M  for  5  annas  15  gundas  of  the  joint 
family  estate.  One  of  the  pleas  raised  for  the 
defence  was  that  the  sons,  R  and  K,  were  disquali- 
fied from  inheriting,  and  1  anna  16  gundas  was 
claimed  as  the  exclusive  property  of  defendant's 
husband  under  an  alleged  gift.  Held,  that  the  pre- 
sumption of  Hindu  law  was  against  the  alleged  dis- 
quahfication  and  R  and  K  having  an  admitted  right 
to  succeed,  it  was  for  the  defendant  to  prove  by 
positive  evidence  that  they  did  not  succeed  by  rea- 
son of  the  said  disquahfication.  Chundeb  AIonbb 
Dabia  v.  Kristo  Chunder  Mozoomder 

18  W.  R.  375 


9. 


Disqualified    heir 


—  Widow  of  the  disqualified  heir — Exclusion  from 
inheritance — Rule  as  to  construction  of  Hindu  Law 
texts.  The  wife  or  widow  of  a  disquaUfied  Hindu 
does  not  become  incapable  of  inheriting  property 
merely  by  reason  of  her  husband's  disqualification, 
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HlinJU  LAW— INHERITANCE— cow<<?. 

16.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE— conftZ. 

(a)  General  Cases — condd. 

whether  she  claim  as  heir  to  a  deceased  person, 
through  her  husband  or  otherwise,  if  she  is  herseK 
free  from  any  of  the  defects,  which  exclude  a 
person  from  inheritance  under  Hindu  law.  It  is  a 
canon  of  interpretation  in  Hindu  law  that  a  special 
text  forming  an  exception  to  a  general  text  should 
be  construed  strictly  and  applied  only  to  the  cases 
falhng  clearly  within  it.  Per  Curiam.  According 
to  a  well-known  rule  of  interpretation  in  Hindu 
laWj'when  there  is  a  collocation  of  two  texts,  deahng 
with  the  same  subject,  and  in  the  first  of  them  two 
words  or  expressions  occur,  of  which  only  one  is 
repeated  in  the  second  text,  the  other  word  or  ex- 
pression must  be  excluded  as  not  applying  to  cases 
falHng  within  that  second  text.  Gangu  v.  Chand- 
EABHAGABAi  (1907)       .       I.  L-  B-  32  Bom.  275 


&)  Addiction  to  Vice. 

10.    - Addiction        to 

vice  as  unfitting  son  for  inheritance.  Vague  and 
general  evidence  of  plaintiff's  gambhng  and  hcen- 
tious  propensities  is  not  sufficient  to  justify  a  finding 
that  he  has  disquahfied  himself  by  "  addiction  to 
vice  "  for  the  performance  of  obsequies  and  such 
hke  acts  of  religion,  and  such  evidence  must  disclose 
something  hke  habitual  maltreatment,  or  active 
and  mahgnant  hostihty,  to  authorize  a  Court  to 
pronounce  the  plaintiff  "  a  professed  enemy  of 
his  father  "  for  the  purpose  of  declaring  him  to  have 
forfeited  his  right  of  inheritance  by  misconduct. 
Kalka  Peeshad  v.  Budeee  Sah  .      3  N.  W.  267 


(c)  Blindness. 


11. 


Son  of  blind  man. 


A  Hindu  died  in  1832,  leaving  an  only  son,  who 
had  been  blind  from  his  birth,  and  two  ^Aidows,  the 
survivor  of  whom  died  in  1849.  On  the  death  of  the 
surviving  widow,  the  nephew  succeeded  as  heir,  the 
blind  son  being  by  Hindu  law  excluded  from  inherit- 
ance. The  blind  man  having  married,  a  son  was 
born  to  him  in  1858.  The  blind  man  died  in  1861. 
Held  by  Noeman,  J.,  that  on  the  birth  of  the  blind 
man's  son  he  became  entitled  to  the  inheritance 
from  which  his  father  had  been  excluded.  Held,  on 
appeal  (by  a  Full  Bench),  that  by  Hindu  law  an 
estate  once  vested  cannot  be  divested  in  favour  of 
the  son  of  an  excluded  person  born  after  the  death 
of  the  ancestor.  Such  ruling  does  not  apply  to  the 
case  of  the  son  of  an  excluded  person  if,  having 
been  begotten  and  being  in  the  womb  at  the  time 
of  the  ancestor's  death,  he  is  afterwards  bor» 
capable  inheriting.  Kalidas  Das  v.  Keishna 
Chandea  Das        .         .      2  B.  L.  B.  P.  B.  103 

11  W.  B.  O.  C.  11 


12. 


Incurable    blind' 


ness.     Sernble  :  A  daughter  who  becomes   incurably 


HINDU   LAW— INHEBITANCE— cow«rf. 

16.  DIVESTING  OF,  EXCLUSION  FROM  AND 
FORFEITURE  OF,  INHERITANCE— cow<(i. 

(c)  Blindness — condd. 

blind  in  her  infancy  has  no  right  to  inheritance,  but 
only  to  maintenance.    Bakubai  v.  Manchhabai 

2  Bom.  5 


13. 


-Congenital  blind- 


ness— Blindness  after  birth.  The  blindness  which 
under  the  Hindu  law  as  recognized  iu  Bengal  ex- 
cludes an  afflicted  person  from  inheritance,  refers  to 
congenital  blindness,  and  not  to  loss  of  sight  which 
has  supervened  after  birth.  Mohesh  Chundee  Roy 
V.  Chundee  Mohun  Roy 

14  B.  L.  B.  273  :  23  W.  B.  78 


14. 


Congenital  blind- 


ness— Person  not  born  blind:  According  to  the 
Hindu  law  as  prevailing  in  the  Bombay  Presidency 
blindness  to  cause  exclusion  from  inheritance 
must  be  congenital.  Therefore,  where  the  wddow  of 
a  childless  intestate,  though  proved  to  have  been 
totally  blind  for  some  years  before  the  death  of  her 
husband,  was  admitted  not  to  have  been  bom 
blind  : — Held^  that  such  blindness  did  not  prevent 
her  from  inheriting  the  property  of  her  husband 
on  his  decease.    Mtjeaeji  Goetjldas  v.  Paevatibai 

I.  L.  B.  1  Bom.  177 

15.  Incurable  blind- 
ness. Incurable  blindness,  if  not  congenital,  is 
not  such  an  affliction  as,  under  the  Hindu  law,  ex- 
cludes a  person  from  inheritance.  Umabai  v.  Bhavu 
Padmanji  .         .         .          I.  Ii.  B.  1  Bom.  557 


16. 


{d)  Deafness  and  Dumbness. 

Deaf  and  dumb  person.     Ac- 


cording to  Hindu  law,  the  son  of  a  deaf  and  dumb 
man,  born  after  the  death  of  his  grandfather, 
cannot  succeed  to  the  estate  descended  from 
his  grandfather.  A  died  leaving  four  sons.  One, 
B,  was  born  deaf  and  dumb.  B  lived  in  commen- 
sality  with  his  brothers.  Some  time  after  A^a 
death  a  son  was  born  to  B.  Heldy  that  J5's  son  was 
not  entitled  to  succeed  as  heir  to  a  share  of  the 
property  descended  from  A.  Paeeshmani  Dasi 
V.  DiNANATH  Das        .         .  1  B.  L.  B.  A.  C.  IIT 

11  W.  B.  O.  C.  19  note 


17. 


Deafness       and 


dumbness  from  birth — Divesting  of  estate — Son  of 
excluded  person.  One  B,  a  Hindu,  died  leaving 
him  surving  L,  his  undi\dded  son  born  deaf  and 
dumb,  and  the  defendant,  P,  his  {B^s)  brother's  son. 
L  being  disqualified  from  inheriting,  the  defendant 
P,  at  B^s  death,  succeeded  to  the  entire  family  es- 
tate, and  subsequently  sold  a  part  of  it.  L  sub- 
sequently married  and  had  a  son,  the  plaintiff, 
who  sued  to  recover  his  half  share  in  a  certain 
village.  Heldf  that,  according  to  Hindu  law  obtain- 
ing in  Western  India,  the  family  estate  vested  in 
the  defendant  P,  at  the  death  of  B,  to  the  exclusion 
of  his  deaf  and  dumb  son,  and  the  subsequent 
birth  of  the  plaintiff  did  not  divest  the  defendant 
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(d)  Deafness  and  Dumbness — concld. 

■oi  the  inheritance  which    had    solely    vested    in 
him.  Bapuji  v.  Pandubang  I.  L.  R.  6  Bom.  616 


18. 


-Sons  of  deaf  and 


dumb  jjerson — Partition — Disqualified  heirs — Birth 
of  qualified  heir.  Under  the  Hindu  law  of  inherit- 
ance which  obtains  in  Southern  India,  the  sons  of 
a  deaf  and  dumb  member  of  an  undivided  Hindu 
family  are  entitled  to  a  share  of  the  family  state  in 
the  lifetime  of  their  father,  notwithstanding  that 
they  were  born  after  the  death  of  their  grandfather. 
In  such  a  case  the  estate  vests  on  the  death  of  the 
grandfather  in  the  qualified  heirs,  subject  to  the 
contingency  of  its  being  divested  on  the  recov- 
ery of  the  disqualified,  or  the  birth  of  a  qualified 
heir.     Krishna  v.  Sami       .     I.  L.  R.  9  Mad.  64 


19. 


Deaf  and   dumb 


son — Exclusion  from  inheritance — Vesting  of  the 
estate  in  the  widow  of  the  least  male  holder — Subse- 
quent birth  of  a  son  to  one  of  the  disqualified  sons — 
Divesting  of  estate.  M,  a  Hindu,  died  leaving  him 
surviving  a  widow  and  three  sons  C  and  two  others, 
aU  of  whom  were  born  deaf  and  dumb.  His 
widow  succeeded  to  the  estate  the  sons  being  dis- 
qualified from  inheriting.  Later  on  C  married 
and  a  son  was  born  to  him.  The  ^\adow  thereafter 
sold  the  property  of  the  plantiffs,  who  now  suod  to 
recover  possession  from  the  wife  and  son  of  C.  It 
was  contended  for  the  defendants  that  the  widow 
succeeding  to  her  husband,  took  only  a  widow's 
estate  and  that  that  estate  was  divested  by  the 
after-born  son  of  C.  Held,  that  the  plaintiffs  were 
entitled  to  succeed.  Both  in  fact  and  in  contem- 
plation of  law  C"«  son  had  no  existence  when  the 
estate  vested  in  the  widow  ;  and  his  subsequent 
birth  could  not  divest  the  estate.  Held,  that  C« 
son  stood  in  no  better  position  than  would  have 
been  occupied  by  his  father  C,  if  the  latter' s  dis- 
qualification had  been  removed  after  the  widow 
had  succeeded  to  the  inheritance  ;  and  in  that  case 
the  widow's  title  would  prevail,  inasmuch  as  it  was 
superior  to  C's,  while  his  disqualification  endured. 
Pawadewa  v.  Venkatesh  (1908) 

I.  li.  B.  32  Bom.  455 

20.  "Du.m.hneBB— Inheritance — Ex- 
clusion from  inheritance.  Dumbness,  if  from 
birth,  is  a  cause  of  disinherison  in  females  as 
well  as  in  males.  A  Hindu  \vido.v  born  dumb 
is,  according  to  the  law  prevailing  on  this  side 
of  India,  incapable  of  inheriting  from  her  hus- 
band. Such  widow  is,  however,  entitled  to  her 
stridhan  and  to  maintenance  out  of  the  property  of 
her  deceased  husband.  Case  remanded  to  have  the 
widow  made  a  party  to  the  suit,  that  it  might  be 
determined  whether  she  was  born  dumb,  and 
if  so,  that  the  amount  of  her  stridhan  and  of  her 
maintenance  might  be  ascertained.  Vallabhbam 
Shibnaeayan  v.Bai  Habiganga 

4  Bom.  A.  C.  135 


HINDU  LAW— rN-HERITANCE— con^ 

16.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE— con^. 

(e)  Incontinence. 

See     Hindu     Law — Widow — Disquali- 
fication— Unchastity. 


21. 


Daughters    right 


of  succession.  Under  the  Hindu  law  prevailhag 
in  the  Presidency  of  Bombay,  a  daughter  is  not 
debarred  by  incontinence  from  succession  to  the  es- 
tate of  her  father.  Smriti  writers  and  commentators 
on  Hindu  law  and  judicial  decisions  on  the  question 
of  a  daughter's  right  of  succession  referred  to  and 
discussed.    Advyapa  v.  Rudrava 

I.  L.  R.  4  Bom.  104 


(/)  Insanity. 


22. 


Mental  incapa- 


city— Idiotcy.  The  mental  incapacity  which  dis- 
qualifies a  Hindu  from  inheriting  on  the  ground  of 
idiotcy  is  not  necessarily  utter  mental  darkness.  A 
person  of  unsound  mind,  who  has  been  so  from  his 
birth,  is  in  point  of  law  an  idiot.  The  reason  for 
disqualiyfing  a  Hindu  idiot  is  his  unfitness  for  the 
ordinary  intercourse  of  life.  Tieumamaqal  Ammal 
V.  Ramasvami  Ay  YANG  ar      .         .       1  Mad.  214 


23. 


Idiotcy — Mad. 


ness.  The  rule  of  Hindu  law  which  disqualifies 
idiots  "  and  "  madmen  "  from  inheritance 
should  be  enforced  only  upon  the  most  clear  and 
satisfactory  proof  that  its  requirements  are  satisfied. 
The  rule  does  ^not'contemplate  the  disqualification 
of  persons  who  are  merely  of  weak  intellect  in  the 
sense  that  they  are  not  up  to  the  average  standard 
of  human  intelligence  or  endued  with  the  business 
capacity  to  manage  their  affairs  properly.  Tiru- 
mamagol  Ammal  v.  Ramasvami  Ayyangar,  1  Mad. 
211,  distinguished.     Surti  v.Narain  Das 

I.  L.  R.  12  All.  530 


24. 


Mitakshara 


family — Suit  hy  luncUic^faiher  to  recover  family 
property — Disability  to  sue.  A  lunatic,  a  member 
of  a  joint  Mitakshara  family,  cannot  sue  to  recovec 
property  belonging  to  the  joint  family,  he  being, 
under  the  Mitakshara  law,  disqualified  from  inherit- 
ance, and  therefore  entitled  to  no  share  or  partition 
in  the  property,  but  only  to  maintenance.  Ram 
SooNDEE  Roy  v.  Ram  Sahye  Bhugut 

I.  L.  R.  8  Calc.  919 


25. 


Congenital       in- 


sanity— Partitiort.  It  is  not  necessary  that  madness 
or  insanity  should  be  congenital  to  disqualify  a  per  - 
son  from  inheritance  ;  a  co-parcener,  therefore,  who 
has  become  insane  whilst  in  possession  will  lose  his 
share  on  partition.     Ram  Sahyb  Bhukut  v.  Lalla 

I<ALJB£  SayHE 

I.  L.  R.  8  Calc.  149  :  9  C.  L.  R.  457 


26. 

sanity 


Incurable       in- 


In  order  to  exclude  a  person  from  inherit- 
ance under  the  Hindu  law  on  the  ground  of  insanity, 
it  is  sufficient  to  show  that  when  the  succession  open- 


(     6015    ) 


DIGEST  OF  CASES. 


(     5016    ) 


HINDU  LAW— INHERITANCE— confi. 

18.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE— <;on<d. 

(/)  Insanity — contd. 

ed  he  was  mad,  and  not  in  a  condition  to  perform 
the  funeral  oblations.  Proof  that  his  insanity  was 
was  incurable  is  not  necessary.  Dwarkanath 
Bysak  v.  Mahendranath  Bysak 

9  B.  L.  R.  198  :  18  W.  R.  305 


27. 


Condition  of  mind 


at  time  succession  opens  out.  The  condition  of 
a  minor's  mind  at  the  time  the  succession  opens  out 
to  him  is  to  be  looked  to  ;  therefore,  where  a  party 
obtained  a  decree  declaratory  of  his  right  to  succeed 
to  certain  property  as  reversioner  on  the  death  of  the 
widows,  and  on  their  death  he  had  become  insane  : — 
Held,  that  he  was  not  entitled  to  execute  the 
decree.  Braja  Bhukan  Lal  Ahutsi  v.  Bichan 
DoBi     .      9  B.  L.  R.  204  note  :  14  W,  R.  330 

28.  — Condition  of  mind 

at  time  succession  opens  out.  In  order  to  ex- 
clude a  person  from  inheritance  under  the  Hindu 
law  on  the  ground  of  insanity,  it  is  sufficient  to  prove 
insanity  at  the  time  when  succession  to  the  property 
opens  out.  Wooma  Pershad  Roy  v.  Grish 
Chunder  Prochundo       .  I.  L.  R.  10  Calc.  639 


29. 


Condition  of  mind 


at  time  succession  opens  out — Incurable  insanity. 
A  person  is  disqualified  under  Hindu  law  from 
succeeding  to  property  if  he  is  insane  when  the 
succession  opens,  whether  his  insanity  is  curable  or 
incurable.  Under  the  same  law,  when  property  has 
once  vested  by  succession  in  a  person,  his  subsequent 
insanity  will  not  be  a  ground  for  its  resumption. 
Under  the  same  law,  although  a  person  becomes 
qualified  to  succeed  to  property  after  the  disqualifi- 
cation of  insanity  ceases,  he  cannot  resume  property 
from  an  heir  who  has  succeeded  to  it  in  consequence 
of  his  disqualification  when  the  succession  opened. 
Deo  Kishen  v.  Budh  Prakash 

I.  L.  R.  5  All.  509 


3Cf. 


Lunatic.     Al- 


though, according  to  Hindu  law,  a  lunatic  has  no 
rights  of  inheritance,  he  is  not  debarred  from  taking 
an  estate  duly  conveyed  to  him.  Gourenath  v. 
Collector  of  Monghyr.  Court  of  Wards  v. 
RuGHooBUR  Dyal.  Sheopershad  Narain  v.  Col- 
lector OF  Monghyr  ...  7  W.  R.  5 


31. 


-Possession 


of 


property  by  lunatic.     A  Hindu  lunatic  may  be  pos- 
sessed of  property,  though  he  cannot  take  it  by  in- 
heritance.    Court  op  Wards  v.  Kuput.mun  Singh 
10  B.  L.  R.  364  :  19  W.  R.  164 


32. 


Insanity  subse- 


quent to  inheriting  of  property — Committee  in 
lunacy  under  Act  XXXV  of  185 S — Mortgage  of 
joint  family  property  by  Mitahshara  law.  Under 
the  Mitakshara  law,  a  person  who  has  succeeded  to 
the  inheritance  of  property  does  not  lose  his  right  on 
his  becoming  insane  at  a  subsequent  time.  Ram 
Sahye  Bhukhut  v.  LaUa  Laljee  Sahyee,  I.  L.  R.    8 
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(/)  Insanity — concld. 

Calc.  149  ;  Ram  Soonder  Roy  v.  Ram  Sahye  Bhugui, 
I.  L.  R.  8  Calc.  919,  distinguished.  Balgobinda  v. 
Lal  Bahxidur,  S.  D.  A.  1854,  244 ;  Deohishen  v. 
Budhprakash,  I.  L.  R.  5  All.  609 ;  Banku  v. 
Pattamma,  I.  L.  R.  14  Mad.  289  ;  and  Moniram 
Kolita  V.  Kery  Kolitani,  I.  L.  R.  5  Calc.  776  : 
L.  R.7  I.  A.  115,  referred  to.  The  father  and  head 
of  a  joint  family  under  the  Mitakshara  law  having 
become  insane,  two  of  his  grandsons,  acting  as  com- 
mittee appointed  under  Act  XXXV  of  1858,  mort- 
gaged the  joint  family  property  on  behalf  of  the 
lunatic,  with  the  sanction  of  the  Judge.  The  mort- 
gagee sued  upon  the  mortgage,  and  obtained  a  de- 
cree against  them  both  in  their  own  capacity  and  as 
guardians  of  their  grandfather.  Held,  that  the  act 
of  the  committee  might  well  be  regarded  as  the  act 
of  the  father  and  head  of  the  family,  and  the  debt 
having  been  contracted  for  the  benefit  of  the  family, 
the  whole  family  was  bound  by  the  mortgage  and 
decree,  and  that  the  sale  in  execution  thereof  passed 
the  entire  property.  Abilakh  Bhagat  v.  Bhekhi 
Mahto  .         .         .         .  I.  L.  R.  22  Calc.  864 


33. 


-  Proof    of    insa- 


nity— Appointment  of  gu/irdian  under  Act  XXXV 
of  1858 — Disability  to  sue.  Exclusion,  under  the 
Hindu  law,  of  a  claimant  from  the  inheritance  on  the 
ground  of  insanity  cannot  be  inferred  merely  from 
his  being  described  in  the  plaint  as  insane,  or  from 
his  suing  by  a  guardian  certified  under  Act  XXXV 
of  1858.  Although  he  might  be  incompetent  to  com- 
mence the  suit  or  to  proceed  with  it  except  by  a 
guardian,  this  did  not  establish  that  he  was  excluded 
when  the  succession  opened.  Ran  Buai  Bahadur 
Singh  v.  Jagatpal  Singh.  Jagatpal  Singh  v. 
Ran  Buai  Bahadur  Singh.  Bisheshar  Baksh 
Singh  v.  Ran  Buai  Bahadur  Singh 

I.  L.  R.  18  Calc.  Ill 
L.  R.  17  I.  A.  173 


34. 


(g)  Lameness. 
-  Lameness — Exclusion 


from 


inheritance — Lameness  of  a  member  of  an  undivided 
family — Effect  on  right  of  inheritance.  Lameness 
which  is  not  congenital  is  no  bar  to  the  right  of 
inheritance  which  a  member  of  an  undivided  Hindu 
family  ordinarily  possesses.  Quaere :  Whether 
lameness  which  is  congenital  would  be  a  bar. 
Venkata  Subba  Rao  v.  Purushottam  (1902) 

I.  L.  R.  26  Mad.  133 


(h)  Leprosy. 


35. 


Incurable      lep- 


rosy. Incurable  leprosy  of  the  sanious  or  ulcerous 
type,  contracted  before  partition,  excludes  the 
person  afflicted  with  it  from  a  share  in  the  ancestral 
estate.    Ananta  v.  Ramabai 

I.  li.  R.  1  Bom.  554 
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{h)  Leprosy — concld. 


36. 


— '     Viruleni      and 


aggravated  form  of  leprosy.  It  is  only  when  leprosy 
assumes  a  virulent  and  aggravated  type  that  it  is  by 
Hindu  law  made  a  ground  for  disqualification  for 
inheritance.  Janaedhan  Pakdurung  v.  Gopal 
Panduetjng   ...  5  Bom.  A.  C.  145 

37.  — Disease   of      a 

mild  and  not  virulent  form.  Leprosy  of  a  mild 
type  was  held  not  to  affect  the  co-parcenary  rights 
of  a  member  of  a  Hindu  family.  It  is  only  where 
the  disease  is  of  a  virulent  type  that  it  effects  a  dis- 
qualification to  inheritance.  Rangayya  Chetty  v. 
Thanikachalla  Mudali  .     I.  li.  R.  19  Mad.  74 


38. 


Expiation — 


Onus  of  proof.  Where  a  party  who  claimed  to  be 
heir-at-law  to  the  estate  of  a  deceased  Hindu  was 
opposed  on  the  ground  that  he  was  disqualified  from 
inheriting  by  leprosy,  but  volunteered  to  state  that 
he  had  performed  the  penance  required  by  the  shas- 
tras  for  the  expiation  of  the  disease,  he  was  held  to 
have  admitted  thereby  that  the  leprosy  was  of  that 
grievous  nature  which  demanded  expiation  before  he 
could  succeed  to  the  inheritance,  and  to  lie  under  the 
onus  of  proving  the  fact  that  expiation  had  been  per- 
formed. Bhoobitnessxjbee  Dabea  v.  Goubee 
Doss  TUBKOPUNCHANUN  .  U  "W.    B.  535 


39. 


Evidence  of  in- 

When  it  is  contended    that    a 


curable  disease. 
Hindu  is  incapable  of  inherting  by  reason  of  an  in- 
curable disease,  as  leprosy,  the  strictest  proof  of 
the  disease  will  be  required.  IssiiR  Chxjnder  Sein 
V.  Ranee  Dossee  .         .         .2  W.  R.  125 

Nfllit  Chunder  Gohoo  v.  Bagola  Soondubee 
Dossee 21  W.  R.  249 

40.  r    Leprosy       after 

vesting  of  estate — Divesting  of  property.  A  leper's 
property  to  \^hich  he  has  succeeded  by  inheritance 
before  the  disease  is  not  divested  from  him  ;  he  can 
make  a  vafid  gift  of  it.  Shama  Chubn  Adhicabee 
Bybagee  v.  Roop  Doss  Byrageb  .     6  "W.  E..  68 


(t)  Mabriage. 


41. 


Mohunts— jPor/ei7«re    of   Mo- 

Mmtship  by  marriage.  Among  the  Gossains  of  the 
Deccan  and  certain  other  places,  marriage  does 
not  work  a  forfeiture  of  the  office  of  mohunt  and  the 
rights  and  property  appendant  to  it.     GosainRam- 

BHABTI     JaGRUPBHARTI     I'.      SURAJBHABTI      HaBI- 

bharti  .         .         .      I.  Ij.  B.  5  Bom.  682 


42. 


Hindu     widoM7B— Hindu 


widow,  custom  of  marriage  of — Forfeiture  of  estate. 
A  Hindu  widow,  on  remarriage,  forfeits  the  estate 
inherited  from  her  former  husband,  although,  ac- 
cording to  custom  prevailing  in  her  caste,  a  re- 
marriage is  permissible.  Murugayi  v.  Viramakili, 
I,  L.  R.  1  Mad.  '^26,  followed.     Matungini  Gupta 
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V.  Bam  Button  Boy,  I.  L.  B.  19  Calc.  2S9,  referred 
to.  Har  ^aran  Dass  v.  Nandi,  I.  L.  R.  11  All. 
330,  dissented  from.  Rasul  Jehan  Begitm  v. 
Ram  Suritn  Singh  .     I.  L.  R.  22  Calc.  589 


43. 


Matriage 


of 


Hindu  widow  after  conversion — Marriage  Act 
(III  of  ISS'J),  s.  2 — Hindu  Widows  Marriage  Act 
(XV  of  1^56),  s.  2 — Forfeiture  of  property  of  first 
hu^barid — Act  XXI  of  1^50.  A  Hindu  widow 
inherited  the  property  of  her  husband  taking  there- 
in the  estate  of  a  Hindu  widow.  She  afterwards 
married  a  second  husband,  not  a  Hindu,  in  the 
form  provided  by  Act  III  of  1872,  having  first 
made  a  declaration,  as  required  by  s,  10  of  that  Act, 
that  she  was  not  a  Hindu.  Held,  by  the  majority 
of  the  FuU  Bench  (Prinsep,  J.,  dissenting),  that 
by  her  second  marriage  she  forfeited  her  interest  in 
her  first  husband's  estate  in  favour  of  the  next 
heir,  aU  rights  which  any  widow  may  have  in  her 
deceased  husband's  property  by  inheritance  of  her 
husband  being  expressly  determined  by  s.  2  of  the 
Hindu  Widows'  Remarriage  Act  (XV  of  1856)  upon 
her  re-marriage.  Qopal  Singh  v.  Dongazee,  3 
W.  B.  206,  overruled.  Prinsep,  J. — S.  2  of  Act 
XV  of  1856  does  not  apply  to  all  Hindu  widows 
re-marrying,  but  only  to  Hindu  widows  remarrying 
as  Hindus  under  Hindu  law  as  provided  by  the 
Act.    Matungini  Gupta   v.   Ram  Rutton  Roy 

I.  Ii.  R.  19  Calc.  28» 


44. 


Bemarriage — Wi- 


dow^s  Bemarriage  Act  (XV  of  IS^'jS),  ss.  2,  3,  and  4 — 
Castes  in  which  yemarriage  is  allowed — Forfeiture 
of  property  inherited  from  son.  Under  s.  2  of  the 
Widows'  Remarriage  Act  (XV  of  1856)  a  Hindu 
widow  belonging  to  a  caste  in  which  remarriage 
has  been  always  allowed,  who  has  inherited  pro.- 
perty  from  her  son,  forfeits  by  remarriage  her  in- 
terest in  such  property  in  favour  of  the  next  heir 
of  the  son.     Vithu  v.  Govinda 

I.  L.  R.  22  Bom.  321 


(j)  Outcasts. 


45. 


Act    XXI      of 


1S50 — Exclusion  from  caste.  Since  the  passing  of 
Act  XXI  of  1850,  exclusion  from  caste,  whether  by 
renunciation  of  religion  or  from  any  other  cause, 
is  no  longer  a  ground  for  exclusion  from  inherit- 
ance.    Bhujjun  Lall  v.  Gya  Pershad 

2  N.  W.  446 


46. 


Convert — Ac  t 


XXI  of  1S50.  Before  the  passing  of  Act  XXI  of 
1850,  the  property  possessed  or  acquired  by  a  Hindu 
convert  to  Mahcmedanism  prior  to  his  conversion 
passed  to  his  nearest  heir  professing  the  Hindu  reli- 
gion. Mewa  Koonwer  v.  Lall  a  Oudh  Behareb 
Lall  2  Agra  SU 
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47.  -^- 


(?)  Outcasts — contd. 

Marriage     with 

Mahomedan — Forfeiture  of  property — Act  XXI  of 
1850.  The  Hindu  law  disentitling  a  widow  to  in- 
herit on  re-marriage  and  marriage  with  a  Maho- 
medan does  not  apply  to  a  widow  who  became  a 
Mahomedan  before  her  marriage  with  a  Maho- 
medan. According  to  s  3,  Act  XXI  oi  1850,  and 
s.  9,  iiengal  Regulation  VII  of  1832,  conversTcndoes 
not  involve  forfeiture  of  inheritance.  Gopal  Singh 
V.  Dhungajee  .        .         .        3  W.  R.  206 

48.  — — Change  of  reli- 
gion— -Degradation — Death  of  husband  while  out- 
cast— Dissolution  of  marriage — Suit  by  widow  to 
recover  husband's  estate.  In  1850  K  married  S, 
both  being  Brahmans.  K  subsequently  became  a 
convert  to  Christianity.  In  1881  K  died  and  8 
claimed  his  estate.  Held,  that,  according  to  Hindu 
law,  K  died  an  outcast  and  degraded,  and  that,  as 
his  degradation  was  unatoned  for,  the  marriage  be- 
came absolutely  dissolved,  and  no  right  of  inheri- 
tance remained  to  S.  Sinammal  v.  Administra- 
tor-General OF  Madras       I.  L.  R.  8  Mad.  169 

49.  - Exclusion   from 

caste — Act  XXI  of  1S50.  Exclusion  from  caste  of 
Hindu  for  an  alleged  intrigue  does  not  involve  de- 
privation of  his  civil  rights  to  hold,  deal  with,  and 
inherit  his  property  (Act  XXI  of  1850).      Karu- 

THEDATTA    aliciS    Ptttt.AKATT     MeELAKADAN    NaM- 

BOODRi  V.  Mele  Pullakatt  Vassa  Devan  Nam- 
BooDRi     .         .         .         1  Ind.  Jur.  N.  S.  236 


50. 


Exclusion    from 


caste —  Act  XXI  of  1850.  Held,  that  the  mere  fact 
that  the  plaintiffs  (whose  right  by  near  relationship 
to  maintain  the  suit  was  estabUshed)  are  out  of 
caste,  and  that  the  men  of  pure  blood  of  their  tribe 
do  not  eat  with  them  is  of  itself  no  ground  of  ex- 
clusion from  inheritance,  s.  1,  Act  XXI  of  1850, 
having  annulled  any  such  disqualification.  Taij 
Singh  v.  Koxjsilla      ...       1  Agra  90 


51. 


Persons  descend- 

The    doctrine    of     Hindu    law 


ed  from  outcasts 
that  outcasts  are  incapable  of  inheritance  has  no 
bearing  upon  the  case  of  the  members  of  new  fami- 
Hes  which  have  sprung  from  persons  so  degraded. 
Tara  Chijnd  v.  Reeb  Ram  .         .3  Mad.  50 

52. Divesting         of 

property — Exclusion  from  caste.  It  is  a  general 
rule  of  Hindu  law  that  when  the  descent  of  an  estate 
has  taken  place  before  the  Cjfiuse  of  exclusion  from 
caste  has  arisen,  the  estate  is  not  divested  by  the 
owner  becoming  an  outcast.  An  estate  which  a 
mother  has  inherited  from  her  son  is  not  divested 
by  reason  of  her  subsequent  unchastity.  Deokee  v. 
gOOKHDEO  .  .  .  .        2  N.  W.  361 

53.  '■ Hindu  becoming 

a  byragee.  A  Hindu  becoming  a  byragee,  if  he 
chooses  to  retain  possession  of,  or  to  assert  his  right 

VOL.  n. 
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to,  property  to  which  he  is  entitled,  may  be  doing  an 
act  which  is  morally  wrong,  but  in  which  he  will  not 
be  restrained  by  the  Court,  inasmuch  as  such  an  act 
does  not  exclude  him  from  any  rights  he  may  have 
in  such  property.  Jagannath  Pal  v.  Bidyanand 
1  B.  L.  R.  A.  0. 114  :  10  W.  R.  172 

Teeluck  Chtjnder  v.  Shama  Churn  Prokash 

1 W.  R.  209 


54. 


Hindu  becoming 


a  byragee.  A  Hindu,  by  becoming  a  byragee,  does 
not  divest  himself  of  all  title  in  his  family  estate, 
which  on  his  death  devolves  on  his  heirs,  and  not  on 
a  kept  mistress,  although  she  may  have  performed 
his  funeral  rites  on  account  of  his  being  an  outcast. 
Khooderam  Chatterjee  v.  Rookhinee  Boisto- 
bee 15  W.  R.  197 


55. 


Act    XXI     of 


1850 — Suit  by  person  born  a  Mahomedan  as  rever- 
sioner in  a  Hindu  family.  Act  XXI  of  1850  does 
not  apply  only  to  a  person  who  has  himself  or  her- 
self renounced  his  or  her  religion  or  been  excluded 
from  caste.  The  latter  part  of  s.  1  protects  any 
person  from  having  any  right  of  inheritance 
affected  by  reason  of  any  person  having  renounced 
his  religion  or  having  been  excluded  from  caste. 
This  applies  to  a  case  where  a  person  born  a  Ma  - 
homedan,  his  father  having  renounced  the  Hindu 
rehgion,  claims  by  right  of  inheritance  under  the 
Hindu  law  a  share  in  his  father's  family.  Bhag- 
WANT  Sing  v.  Kallu        .     I.  L.  R.  11  All.  100 


(k)  Participation  in  Crime. 


56. 


Su/xession      to 


property  of  deceased — Death  caused  by  murder — 
Participation  in  crime  by  next  heir — E§ect  on  right  of 
succession.  Defendant,  the  mother  of  S,  had  been 
charged,  with  another  accused,  with  having  mur- 
dered S.  Defendant  was  acquitted,  but  the  other 
accused  was  convicted.  Plaintiff,  as  the  next  in 
succession  to  S  (after  the  defendant)  now  sued 
for  a  declaration  of  his  right  to  the  property  of  S 
on  the  ground  that  the  defendant  was  not  entitled 
to  the  property,  inasmuch  as  she  had,  as  plaintiff 
alleged,  been  a  party  to  the  murder.  The  Subor- 
dinate Judge  dismissed  the  suit  without  trying  the 
question  whether  the  defendant  had  been  a  party 
to  the  murder.  Held,  that  the  question  should 
have  been  tried.  The  question  whether  the  Hindu, 
who  has  been  party  to  a  murder,  is  prevented  from 
succeeding  to  the  estate  of  the  person  murdered  is 
not  answered  by  the  Hindu  Law.  But  the  principle 
that  no  one  shall  be  allowed  to  benefit  by  his  own 
wrongful  act  is  of  universal  appHcation.  If  the 
defendant  was  a  party  to  the  murder,  her  wrongful 
act,  while  not  preventing  the  vesting  in  her  of  the 
inheritance,  disentitled  her  to  any  beneficial  interest 
in  it.     Such  beneficial  interest  would  vest  in  those, 

7u 
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(k)  Participation  in  Crime — concld» 

who  would  be  entitled  to  it,  were  the  guilty  heir 
out  of  the  way.  The  text  or  Yagnavalkya,  which 
is  the  foundation  of  the  Mitakshara  law  of  inherit- 
ance, enunciates  but  a  general  rule,  the  eflfect  of 
which  is  liable  to  be  nullified  more  or  less  by  facts 
other  than  the  two  postulated  therein,  namely,  the 
demise  of  a  male  owner  of  property  without  co-par- 
ceners and  the  survival  of  the  relation  specified  in  the 
text.  What  such  facts  are  has  to  be  ascertained 
either  with  reference  to  the  rules  embodied  in  other 
Hindu  texts  or  with  reference  to  principles,  which 
it  is  the  duty  of  the  C-ourt  to  follow  as  a  tribunal 
bound  to  administer  the  law  of  justice,  equity  and 
good  conscience  in  cases  not  provided  for  specifically. 
Vedanayaga  Mudaliar  v.  Vedammal  (1904) 

I.  li.  R.  27  Mad.  591 


(Z)  Refusal  to  Adopt. 


57. 


Widow^s  refusal 


to  adopt.  A  widow's  refusal  to  comply  with  a 
direction  to  adopt  is  no  ground  of  forfeiture  as  re- 
gards her  rights  of  inheritance.  Uma  Sundari 
Dabee  v.  Sourobinee  Dabee 

I.  Ii.  R.  7  Calc.  288  :  9  C.  L.  R.  83 


(m)   UNCHASTITr. 

See    Hindu  Law — Widow — DisqualiM' 

CATION — UnCHASTITY. 


58. 


Mother's  unchastity.    The 


texts  which  pronounce  that  Hindu  females  are 
debarred  from  inheriting  by  unchastity  are  confined 
in  their  application  to  the  widow  as  such,  and  do 
not  impose  a  condition  on  the  succession  of  the 
mother.    Kojiyadu  v.  Lakshmi 

I.  Ii.  R.  5  Mad,  149 


59. 


Mother's      un- 


chastity. An  estate  which  a  mother  has  inherited 
from  her  son  is  not  divested  by  reason  of  her  subse- 
quent unchastity.  It  is  a  general  rule  of  Hindu  law 
that,  when  the  descent  of  an  estate  has  taken  place 
before  the  cause  of  exclusion  from  caste  has  arisen, 
the  estate  is  not  divested  by  the  owner  becoming  an 
outcast.  This  rule  would  not  under  Hindu  law 
apply  to  a  wife  who  has  become  unchaste.  But 
there  is  no  authority  to  show  that  it  does  not  apply 
to  a  mother.     Deokee  v.  Sookhdeo 

2  N.  W.  361 

60. Mother's  un- 
chastity— Inheritance  to  property  of  son.  A  mother, 
guilty  of  unchastity  before  the  death  of  her  son, 
is,  by  Hindu  law,  precluded  from  inheriting  his  pro- 
perty. Ramnath  Tolapattro  v.  Duroa  Sun- 
dari Debi    .         .         .        I.  Ii.  R.  4  Calc.  550 


61. 


Unchaste  daughter — Bengal 


HINDU  LAW— INHERITANCE— conii. 

16.  DIVESTING  OF,  EXCLUSION  FROM,  AND 
FORFEITURE  OF,  INHERITANCE— conc/d. 

(w)  Unchastity — condd. 

school  of  Hindu  law,  a  daughter  who  is  unchaste 
is  precluded  from  inheriting  the  property  of  her 
father.  Ramaxanda  alias  Haris  Chandra 
Chowdhry  v.  Raikishori  Barmani 

I.  L.  R.  22  Calc.  347 


62. 


Degradation     of 


daughter  on  account  of  iTicontinence-Effect  on  her  righi 
to  inherit  the  stridhanam  property  o/  her  mother. 
Under  the  Hindu  law,  the  degradation  of  a  daughter 
on  account  of  incontinence  does  not  put  an  end  to 
her  right  to  inherit  the  stridhanam  property  of  her 
mother.  Semble  :  That  the  same  rule  is  applicable 
when  the  question  involved  is  the  right  of  inherit- 
ance to  the  property  of  the  father.  Axgammal  v. 
Venkata  Reddy  (1902)    .  I.  L.  R.  28  Mad.  509 

63.   Disqualification 


of  daughter — Unchastity — Inheritance — Marriage  with 
Mahomedan  during  lifetime  of  undivorced  Hindu 
husband — Legitimacy  of  issue — Act  XXI  of  1S50. 
\Vhere  a  Hindu  married  woman  embraced  Islamism 
and  married  a  Mahomedan  according  to  the  forms 
of  Mahomedan  law,  and  had  sons  by  him  during  the 
lifetime  of  her  Hindu  husband  without  having  been 
divorced  from  the  latter : — Held,  that  as  the  sons 
were  illegitimate,  she  was  in  the  position  of  an  un- 
chaste daughter,  and  was,  under  Hindu  law,  dis- 
qualified from  inheriting  her  father's  property. 
Dhan  Bibi  v.  Lalan  Bibi,  I.  L.  R.  27  Calc.  SOI, 
and  Ramananda  v.  Raikishori  Barmani,  I.  L.  R. 
22  Calc.  347,  referred  to.  The  provisions  of  Act 
XXI  of  1850  cannot  save  her  right  of  inheritance, 
because  she  had  not  lost  such  right  by  reason  of  her 
renouncing  or  b^ing  excluded  from  the  Hindu  com- 
munion. Bhagtvant  Singh  v.  Kallu,  I.  L.  R.  11 
All.  100,  distinguished.  Sundari  Letani  v. 
Pitambar  Letani  (1905)  .    I.  L.  R.  32  Calc.  871 

9  C.  W.  N.  1003 


64. 


Prostitutes — Law    governing 


succession  to  her  properly.  A  woman  of  the  town 
who  is  a  Hindu  by  birth  does  not  cease  to  be  a  Hindu 
by  reason  of  her  degradation,  and  succession 
to  her  property  is  governed  by  Hindu  law. 
Sarna  Moyee  Bewa  v.  Secretary  of  State  for 
India  .         .         .  I.  L.  R.  25  Calc.  264 

2  C.  W.  N.  97 


17.  PRIMOGENITURE,  RULE   OF. 


school    of  Hindu  law.    According    to  the  Bengal 


Orissa,    land    tenure 

in — Inheritance — Primogeniture,  rule  of — Custom — 
Regulation  XI  of  1 7 9H— Regulation  X  of  ISOO^ 
Regulation  XII  of  1S05,  s.  86 — Bhunyan — Paha- 
raj — Killa — Oarh^Her  edilary  office,  estate  attached 
to— Evidence  Act  {I  of  1S72),  ss.  13  {b),  32  (3)  <fc  (J), 
49,  90 — Statements  of  persons,  who  are  dead — Usage, 
opinion  as  to — Ancient  document,  custody  of — Regu- 
lation VII  of  1882,  8.  9.  The  rule  of  primogeniture 
may  exist   by  family  custom,  although  the  estate 
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HINDU  LAW— INHEKITANCE— cowcZd. 

17.  PRIMOGENITURE,  RULE  0¥—concld. 

•may  not  be  a  raj  or  a  poUiam.  Chintamun  Singh  v. 
Nowlukho  Konwari,  I.  L.  R.  1  Calc.  153  :  L.  R.  2 
1.  A.  263,  followed.  The  law,  as  prescribed  in  the 
Regulations,  expressly  allows  the  rule  of  primogeni- 
ture to  prevail  in  the  district  of  Cuttack  in  cases  in 
which  by  established  usage  succession  to  the  entire 
estate  devolves  to  a  single  heir,  provided  the  rule  is 
shown  to  have  been  in  existence  at  the  time  of  Re- 
gulation XII  of  1805,  and  has  not  since  been  depart- 
ed from,  Rajkishen  Singh  v.  Ramjoy  Surma  Mo- 
-zoomdar,  I.  L.  R.  1  Calc.  186  :  19  W.  R.  8,  referred 
to.  Words  like  Bhunyan  and  Paharaj  used  as  titles 
of  the  owners  of  an  estate  in  Orissa,  and  words  like 
Killa  and  Garh  used  as  descriptive  of  the  estate  were 
held,  when  read  in  connection  with  passages  from 
•standard  works  of  reference  on  land  tenure  in  Orissa, 
and  taken  in  connection  with  the  evidence  adduced  in 
the  case,  to  furnish  a  proper  basis  for  the  inference 
that  the  estate,  being  attached  to  and  devolving  with 
some  office,  descended  only  to  the  eldest  son  as  the 
public  holder  of  the  office.  The  statement  in  a 
genealogical  table  filed  by  a  member  of  a  family, 
who  is  dead,  regarding  the  descendants  of  another 
member  of  the  family,  before  any  question  arose  as 
to  the  latter,  is  relevant  under  s.  32  (5)  of  the  Evi- 
dence Act.  Shyamanand  Das  Mohapatra  v. 
Kama  Kanta  Dass  Mohapatra  (1905) 

I.  L.  R.  32  Calc.  6 

18.  RE-UNION. 


Re-union — In- 
heritance— Heirs — Special  heirs — Mitakshara — Re- 
Mnion  not  affecting  inheritance.  According  to  the 
Mitakshara,  re-union  is  restricted  to  three  classes  of 
.cases,  namely,  (i)  between  father  and  son,  (ii)  be- 
tween brothers  and  (iii)  between  maternal  uncle 
and  nephews.  Under  the  Hindu  law  as  laid  down 
in  the  Mitakshara,  there  cannot  be  a  valid  re-union 
between  first  cousins,  who  were  originally  joint, 
but  had  subsequently  separated.  Visvanaih  Ganga- 
dhar  v.  Krishna ji  Ganseh,  3  Bom.  H.  C.  {A.  C.  J.) 
S9  ;  Lakshmibai  v.  Ganpat  Moraha,  4  Bom.  H.  C. 
(0.  C.  J.)  150  ;  Ahhai  Churn  J  ana  v.  Mangal  Jana^ 
I.  L.  R.  19  Calc.  634  ;  Balkishen  Das  v.  Ram  Narain 
Sahu,  I.  L.  R.  30  Calc.  738  :  L.  R.  30  I.  A.  139  : 
7  C.  W.  N.  578,  referred    to.     Basanta    Kumar 

SiNGHA  V.  JOGENDRA  NaTH  SiNGHA  (1905) 

I.  L.  R.  33  Calc.  371 
s.c.  10  C.  W.  N".  236 

SINDU  LAW— INTEREST. 

See  Hindu   Law — Damdupat  ;    Uskey. 

■  •  *"  Interest — Mitak- 
shara— Debtor  wrongfully  withholding  payment — 
Demand  by  creditor— IrUerest  Act  {XXXII  of  1839) — 
Indian  Contract  Act  {IX  of  1872).  The  plaintiff 
sued  to  recover  a  sum  of  money  with  interest  from 
the  date  of  demand  from  the  defendant,  who  held 
the  money  in  deposit  for  her.  There  was  no  agree- 
tment  between  the  parties  to  pay  interest.     The 


HINDU  LAW— INTEREST— concM. 

first  Court  dismissed  the  claim  as  to  interest ;  but 
the  lower  Appellate  Court  allowed  interest  on  the 
amount  of  the  deposit  from  the  date  of  the  demand 
by  plaintiff  to  the  date  of  payment.  The  parties  to 
the  suit  were  Hindus  governed  by  law  of  the  Mi- 
takshara. Held,  that,  under  special  circumstances, 
intsrest  may  be  awarded  by  Courts  in  India,  by 
way  of  damages.  Held,  further,  that  under  Hindu 
Law  as  it  is  to  be  found  in  the  Mitakshara  there  is 
annexed  to  each  contract  of  debt,  in  which  there  is  no 
agreement  to  pay  interest,  the  term  or  incident  that 
such  loss  shaU  be  made  up  by  the  debtor,  if  he 
wrongfuUy  withholds  payment  after  demand :  and 
that  the  incident  was  annexed  to  every  such  con- 
tract at  the  date  when  the  interest  Act  (No.  XXXII 
of  1839)  came  into  force.  Held,  further,  that  the 
parties  being  Hindus  governed  by  the  Mitakshara 
that  constituted  a  special  circumstance  justifying 
the  award  of  interest.  Hurropersaud  Roy  Chowdhry 
V.  Shamapersaud  Roy  Chowdhry,  L.  R.  5  I.  A.  31, 
applied.     S  aun  ad  an  app  a  v.  Shi  vb  as  aw  a  ( 1 907 ) 

I.  L.  R.  61  Bom.  354 

HINDU  LAW— JAINS. 

1.  ~  Performance  of  funeral 

ceremonies — Hindu  Law — Jains — Minor  son — 
Widow.  According  to  Hindu  Law,  which  applies 
in  this  respect  to  Jains,  the  son  of  a  deceased 
person  has  the  preferential  right  to  the  performance 
of  the  monthly,  six-monthlj'^  and  anniversary  cere- 
mony of  the  deceased.  It  is  not  only  his  right,  but 
his  religious  duty.  In  default  of  the  son  (which  term 
includes  the  grandson  and  great-grandson),  it  ia 
the  duty  of  the  widow  to  get  them  performed,  where 
the  husband  has  died  in  division  and  the  widow 
becomes  hij  heir.  The  widow  is  not  only  interested 
in  the  performance  of  the  ceremonies,  but  where  the 
son  is  a  minor  it  is  her  religious  duty  to  see  that  they 
are  duly  performed.  Sundarji  Damj  v.  Dahibai 
(1905)  .         .         .  I.  L.  R.  29  Bom.  319 

2. Jains  governed  by   Hindu 

law.     In  the  absence  of  any  special  custom,   Jains 
are   governed   by   the  ordinary  Hindu  law.     Kal- 

GAVDA     TaVANAPPA       V.        SOMAPPA     TaMANGAVDA 

(1909)  .         .       .     I.  L.  R.  33  Bom.  669 

HINDU  LAW— JOINT  FAMILY. 


Col. 


1.  Presumption  AND  Onus  OF  Proof 

AS  TO  Joint  Family — 

(a)  Generally  .         .         •  5026. 

(6)  Evidence  op  Jointness         .  6037. 
(c)  Evidence  of  Separation       .  5045. 

2.  Nature  of,  and  Interest  in.  Pro- 

perty— 

(a)  Ancestral  Property   .         .  5056. 

(6)  Self- ACQUIRED  Property      .  5070. 

3.  Nature  of  Joint  Fam£ly  and  Posi- 

tion OF  Manager  .         .         .  5076. 

4.  Debts  and  Joint  Family  Business  5081 1 

7u2 


(     5025    ) 


DIGEST  OF  CASES. 


(    5026    ) 


HINDU  LAW— JOINT  FAMILY— contd. 

Col. 

5.  Powers  of  Alienation  by  IVIembeks — 

(a) 'Manager  ....  5093. 
(6)  Father  ....  5107. 
(c)  Other  Members   .         .         .  5111. 

6.  Sale  of  Joint  Family  Property  in 

Execution,  and   Rights   of  Pur- 
chasers       .....  5124. 

7.  Suits  for  Possession       .         .         .  5155. 

8.  Partition 5157, 

See  Execution  op  Decree — Mode  of 
Execution — Joint  Property. 

See  Hindu  Law — 

Alienation — Alienation  by  Father  ; 
Custom — Impartibility  ; 

Debits    .         .        6  C.  W.  W.  370 

MiTAKSHARA. 

Partition — 

Requisites  for  Partition  : 

I.  li.  K.  30  Calc.  231 

Right  to  Partition — Grandson  ; 

7  C.  W.  W.  688 

Effect  of  partition. 

I.  li.  K.  24  All.  48 

See  Insolvency  Act,  ss.  7  and  30. 

I.Ii.  11.26  Mad.  214 

See  Letters  of  Administration. 

I.  L.  K.  27  Bom.  140 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
64     .         .         .     I.  li.  R.  25  All.  67 

See  Malabar  Law — Joint  Family. 
See  Minor — Representation  of  Minors 
IN  Suits        .       I.  L.  B.  23  All.  459 

See  Onus  of  Proof — Limitation  and 
Adverse  Possession. 

L  L.  R.  25  Bom.  362 

See  Parties — Parties  to  suits — Joint 
Family. 

See  Partnership — Suits  respecting 
Partnerships. 

I.  L.  R.  27  Bom.  157 

See  Possession,  Order  op  Criminal 
Court  as  to — Decision  op  Magis- 
trate  as  to  possession. 

6  C.  W.  N.  841 

See  Sale  m  Execution  of  Decree — 
Joint  Property  ; 

Distribution    of    Sale-proceeds. 

I.  Ii.  R.  23  All.  106 

_ ^debts,  and  joint  family  business— 

See  Hindu  Law — Partition — Effect 
OF  Partition    I.  Ij.  R.  24  Mad.  555 


HINDU  liAW— JOINT  FAMILY— cowW. 

debts,  and  joint  family  business^ 

— concld. 

See  Limitation   Act,   1877,   s.    19 — Ac- 
knowledgment of  Debts. 

I.  Ii.  R.  25  Mad.  220 

nature  of  joint  family,  and  posi- 


tion of  manager — 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  op  Action — Principal 
AND  Agent    .  I.  L.  R.  26  Mad.  544 

See  Partition — Jurisdiction  of  Civil 
Courts  in  suits  respecting  Parti- 
tion    .         .    Ii.  Ii.  R.  28  Calc.  ^Q9^ 

powers  of    alienation  by  mem.- 


bera— 


^ee  Hindu  Law — Alienation — Aliena- 
tion BY  Father. 

—  power  of  manager — 


See  Arbitration — Reference  or  Sub- 
mission TO  Arbitration. 

I.  Ii.  R.  27  Bom.  287 

L  PRESmiPTION  AND  ONUS  OF  PROOF^AS 
TO  JOINT  FAMILY. 

(o)  Generally. 

L   Presumption — Parties  not 

Hindus  residing  in  Hindu  country — Presumption 
governing  family.  Per  Mitter,  J. — When  parties 
who  are  not  Hindus  reside  in  a  Hindu  country,  and, 
adopting  the  customs  of  Hindus,  have  lived  as  Hindu 
families  do,  JQint  in  food  and  estate,  they  wiU  be 
governed  by  a  Hindu  law  of  co-parcenary,  and  the 
legal  presumptions  applicable  to  the  position  of  a 
joint  Hindu  family  ^\^ll  be  applied  to  them.  Abra- 
ham V.  Abraham,  9  Moo.  I.  A.  195,  and  Vellai 
Mira  Ravuttan  v.  Mira  Moidian  Ravuttan,  2  Mad. 
414,  followed.  Suddurtonnessa  v.  Majada  Khatoon, 
I.  L.  R.  3  Calc.  694  :  2  C-  L.  R.  308,  explained. 
Achina  Bibee  v.  Ajeejoonissa  Bibee,  11  W.  R.  45, 
and  Moonshee  Sirdar  v.  Molungo  Sirdar,  24  W.  R. 
1,  followed  as  to  manner  of  dealing  with  evidence  of 
joint  ownership.  Rup  Chand  Chowhdry  v.  Latu 
Chowdhry         .         .         .         .     8  C,  Ii.  B.  97 


2. 


Status  of  Hindu 


family — Onus  probandi.  The  original  status  of  all 
Hindu  famiUes  must  be  presumed  to  be  joint  and 
undivided.  Th6  onus  probandi  is  on  those  who  put 
forward  claims  upon  the  basis  of  separation  and 
self-acquisition.  Bilash  Koonwar  v.  Bhawaneb 
Buksh  Narain       .         .         .        W.  R.  1864, 1 

Prannath    Chowdhry    t;.      Kashinath    Roy 
Chowdhry     ....  W.  R.  1864, 169 

Beer  Narain  Sircar  v.  Teencowrie  Nundee 

1  W.  R.  316 

NiLMONEY  BhOOYA  V,    GUNOA  NaRAIN  ShAHUR 

Roy    .       ...    IW.  R.  334 
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rSINDU  liAW— JOINT  FAMllAY—contd. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cowid 

(a)  Generally — contd* 

MoOIirYB  SURMAH  V.  LOMUN  SfRMAH. 

2  W.  R.  288 

Kattama  Nauchear  v.  Rajah  of  Shivagungah 
2  W.  R.  P.  C.  31 :  9  Moo.  I.  A.  539 

BiPRO  Pershad  Mytee  v.  Kena  Deyee 

5  W.  R.  82 

Dhxjrm  Chxjnd  Shatea  v.  Rajmohishee  Debee 

5  W.  R.  145 

LUKHTJN  ChUNDER  V.  MODHOO  MOOKHEE  DOSSEE 

5  W.  R.  278 

Sreenath  Nag  Mozoomdar  v.  Mon    Mohinee 

DossiA 6  W.  R.  35 

NuND  Ram  v.  Chootoo     .         .     1  Agra  255 

Ganb  BmvE  Parab  v.  Kane  Bhive. 

4  Bom.  A.  C.  169 

Bai  Mancha  v.  Narotamdas  Kashidas 

e  Bom.  A.  C.  1 

Sheo    Ruttun    Koonwitr    v.    Gour    Behary 
Bhfkut 7  W.  R.  449 

Radha  Rumon  Koondoo  v.  Phool  Koqmaree 
Bibee 10  W.  R.  28 

GOBINDNATH  SeIN  V.    GOBIND   ChUNDER  SeIN. 

10  W.  R.  393 

Dharoo  Sooklain  v.  Court  of  Wards. 

11  W.  R.  336 

KooNJ  Beharee  Pattuck  v.  Gyadeen  Pattuck 

11  W.  R.  361 

Pearee  Lall  v.  Btjkhoreb  Lall. 

12  W.  R.  121 

Brojonath  Paul  Chowdhry  v.    Sreegopa^ 
Taul  Chowdhry   .    .    .   12  W.  R.  468 

Shushee  Mohun  Paul  Chowdhry  v.   Aukil 
Chunder  Banerjee   .    .    25  W.  R.  232 

Inder  Coomar  Doss  v.  Doolal  Chunder  Doss 

18  W.  R.  258 

Drobo  Moyee  v.  Tarachand  Pal 

18  W.  R.  459 

Baboolall  Jha  v.  Juma  Buksh 

22  W.  R.  lie 

Bhugobutty  Misrain  v.  Domun  Misser 

24  W.  R.  365 


3. 


Onus    probandt' 


The  presumption  of  the  Hindu  law  in  a  joint  undi- 
vided family  is  that  the  whole  property  of  the 
family  is  joint  estate,  and  the  onus  lies  upon  a  party 
claiming  any  part  of  such  property  as  his 
separate  estate  to  establish  that  fact.  Goopee 
JURIST  GosAiN  V.  Gungapersaud  Gosain 

6  Moo.  I.  A.  53 

4.  Presumption  as 

to  property  acquired  while  family  is  joint.      The 
presumption  is  that  all  acquisitions  made  while  a 


HINDU  LAW— JOINT  PAMIIiY-cowfdf. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— con?^. 

(a)  Generally — contd. 

family  is  joint  are  made  from  the  joint  funds,  and 
the  burden  is  upon  the  person  who  alleges  that  any 
property  is  self-acquird  to  prove  that  allegation. 
Ramphul  Singh    v.  Deq  Narain  Singh 

I.  L.  R.  8  Gale.  517  :  10  C.  L.  R.  489 

Shib  Pershad  Chuckerbutty  v.  Gunga  Monee 
Debee 16  W.  R.  291 


5. 


Joint     nucleus. 


Where  a  family  is  joint  and  there  is  a  nucleus  from 
which  property  may  be  acquired,  the  presumption  is 
that  property  acquired  by  any  member  is  joint  pro- 
perty, and  the  onus  is  with  those  who  allege  that 
it  is  self -acquired.  Pran  Kristo  MozoaMDAR  v. 
Bhageerutee  Gooptia  .  .  20  W.  R.  158 
Jugodubma  Debia  v.  Rohinee  Debia.  Rohinee 
Debia  v.  Digambur  Chatterjee 

23  W.  R.  522 


6. 


OnvA  of   proof — 


Suit  for  share  of  ancestral  ^property.  In  a  suit  for 
a  share  of  ancestral  property,  the  onus  is  on  the 
defendants  to  prove  their  allegation  of  separation 
at  a  certain  time,  they  having  admitted  that  the 
family  was  joint  up  to  that  time,  and  claiming  the 
property  as  separately  acquired  subsequent  to 
that  date.    Bissumbhur    Sircar  v.  Soorodhuny 

DossEE 3W.  R.  21 

Treelochun  Roy  v.  Rajkishen  Roy 

5  W.  R.  214 


7. 


Evidence 


of 


partition  of  joint  family — Presumption — Concur- 
rent decision  on  fact — Pracfice^of  Privy  Council — 
Ground  of  appeal.  In  a  suit  to  enforce  an  alleged 
right  of  one  brother  against  another  to  separate 
proprietary  possession  of  a  share  in  joint  family 
estate,  the  concurrent  findings  of  the  Court  below 
were  definitely  to  the  effect  that  a  partition  had 
taken  place,  after  which  the  brothers  had  been  no 
longer  joint  as  to  their  interests.  The  Courts  had 
fully  gone  into|the  case  on  either  side,  receiving 
the  evidence  offered  by  either  party,  and  they  had 
considered  the  whole  of  it.  Therefore,  it  could  not 
be  effectively  urged  as  a  ground  of  appeal,  that 
the  Courts  below,  in  coming  to  the  above  conclu- 
sion, had  erred  in  putting  the  burden  of  proof 
unduly  upon  the  plaintiff,  or  disregarded  the  pre- 
sumption arising  from  the  original  state  of  the 
family.     Ram  Charan  v.  Debi  Din 

I.  L.  R.  13  All.  165 


8. 


Suit  for  share   of 


joint  property — Allegation  of  separation  and  ex- 
clusion. In  a  suit  for  partition  of  joint  family  pro- 
perty, the  defendants  pleaded  that  the  plaintiff's 
branch  of  the  family  had  been  separated  more  than 
thirty  years  ago.  The  plaintiff  proved  that  the 
family  property  was  joint,  and  that  he  had  a  share 
in  it.  Hddf  that  under  the  circumstances  it  lay 
on  the  defendants  to  prove  plaintiff's  exclusion 
from  the  joint  estate  for  more  than  twelve  years 
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DIGEST  OF  CASES. 


(    5030    ) 


HINDU  LAW— JOINT  TAMlLY-^-contd. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  TAMlLY—corUd. 

(a)  Generally — contd» 

and  an  exclusion  known  to  the  plaintiff.     Jivan' 
BHAT  V.  Anibhat  .     I.  Ii.  R.  22  Bom.  259 


9. 


Presumption — 


Evidence  of  separation.  The  father  and  the  son 
under  the  Mitakshara  Jaw  are  in  the  position  of  a 
joint  Hindu  family,  and  where  ancestral  estates  are 
admitted  to  exist,  the  presumption  of  law  is  that  all 
the  property  they  are  in  possession  of  is  joint  pro- 
perty, until  it  is  shown  by  evidence  that  one  mem- 
ber of  the  family  is  possessed  of  separate  property. 
The  burden  of  proof,  therefore,  is  on  the  member 
alleging  self -acquisition.  Stjdanund  Mohapatttjk 
V.  Sooejoo;monee  Dayee        .        11  "W.  R.  436 

This  case  went  to  the  Privy  Council,  but  it  was 
decided  on  a  point  which  made  the  decision  of  this 
point  unnecessary. 

See  Sooejomonee  Dayee  v.  Suddanund  Moha- 

PATTEB       .         .         .         .        12  B.  L.  R.  304 

20  W.  R.  377  :  L.  R.  I.  A.  Sup.  Vol.  212 


10. 


Presumption — 
In    a    suit    to 


Suit  for  share  in  joint  property. 
estabhsh  the  plaintiff's  right  to  a  share  in  joint  pro- 
perties belonging  to  a  family  subject  to  the  Mitak- 
shara law,  where  a  part  of  the  property  sued  for  was 
admitted  to  be  joint : — Held,  that  the  presumption 
of  Hindu  law  was  that  the  residue  of  the  property 
was  also  joint,  and  that  the  onus  lay  with  the 
defendants  to  prove  separate  acquisition  without 
the  aid  of  joint  funds.  Where  the  members  of  a 
Hindu  family  are  Hving  in  a  joint  family-house, 
enjojdng  in  common  the  produce  of  part  of  the  joint 
property,  the  separate  possession  by  any  member 
of  a  specific  portion  of  the  joint  property  ought  not 
to  be  treated  as  an  exclusive  or  adverse  possession 
against  the  other  members.  Heera  Lall  Roy  v. 
Bidyadhub   Roy      .         .         .21 W.  R.  343 


XL 


Presumption  as 


to  property  being  joint.  As  a  result  of  litigation,  a 
decree  was  passed  establishing  the  title  of  JR  as  a 
brother  by  adoption  to  L  and  a  co-sharer  of  his 
family  property  ;  but  no  possession  was  actually 
directed  to  be  given  to  R  except  of  the  zamindari 
which  was  the  principal  family  estate.  Subse- 
quently an  execution-creditor  of  B  took  possession 
of  two  lots,  which  were  no  part  of  the  zamindari 
proper,  the  one  having  been  acquired  as  a  separate 
inheritance  by  an  ancestor  and  the  other  having 
been  purchased  by  L  in  the  name  of  the  priest  of  the 
family.  Held,  that  jR's  title  to  the  two  lots  was  the 
same  as  his  title  to  the  zamindari,  and  that  the 
burden  of  proof  lay  upon  those  who  insisted  that 
the  two  lots  did  not  form  part  of  the  joint  family 
estate.  Chand  Htjeree  Maitee  v.  Norendro 
Narain  Roy     .         .         .         .      19  W.  R.  231 


12. 


Waste    land — 


Self-acquisition.  When  waste  land  was  taken  up 
and  cultivated  by  the  father  of  an  undivided  Hindu 
family,  and  the  question  was  whether  it  was  family 


HINDU  LAW— JOINT   FAMILY— cow&f. 

l.i.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY—contd. 

(a)  Generally — contd. 

property  or  self -acquired  : — Held,  that  the  burden 
of  proof  lay  on  those  who  asserted  that  it  was  self- 
acquired.      SUBBAYYA     V.      ChELLAMJMA 

I.  L.  R.  9  Mad.  477 


13. 


Presumption —  : 


Baj — Separate  estate.  In  the  case  of  an  ordinary 
joint  undivided  family  the  presumption  would  be 
that  the  property  is  joint,  but  where  a  plaintiff, 
though  admitting  the  family  is  imdivided,  contenda^ 
that  the  family  estate  is  a  raj  and  has  always  been 
held  by  one  member  separate  and  distinct  from  the 
others,  who  are  only  entitled  to  maintenance,  the 
undivided  nature  of  the  family  alone  on  this  con- 
tention can  raise  no  presumption  as  to  the  joint 
nature  of  the  estate  so  as  to  shift  the  burden  of 
proof  from  the  plaintiff  to  the  defendant,  a  presump- 
tion inconsistent  with  the  contention  itself.  But  if 
under  such  circumstances  the  head  of  the  family 
alleges  that  he  has  made  purchases  in  the  name  of  a 
single  member,  and  that  allegation  is  traversed,  the 
onus  will  be  on  the  party  making  the  allegation  to 
prove  his  case.  Rajender  Pertab  Saha  i\  Beer 
Pertab  Saha     .         .         .        W.  R.  1864,  111 

14.  Property  origin- 
ally separate  enjoyed  in  common.  Where  property 
enjoyed  in  common  by  persons  capable  of  forming  a 
joint  Hindu  family  was  in  its  origin  separate  pro- 
perty, there  is  no  presumption  that  such  property 
has  subsequently  become  joint  property.  Muttayan 
Chetti  V.  Sivagiri  Zaminadr,  J.  L.  R.  3  Mad.  3/0 : 
and  Sivaganga  Zamindar  v.  Lakshmana,  I.  L.  R.  9 
Mad.  i<ScV,  doubted.  Cheukani  Venkatarama- 
kayahma  Garf  v.  Appe  Hat:  Bahadur  Garu 

I.  Ii.  R.  20  Mad.  20T 


15. 


Presumption — 


Purchase  of  property  with  joint  funds.  Held,  by 
the  majority  of  the  Court  (Jackson,  J.,  dissenting), 
that  the  existence  of  joint  family  property  being 
admitted,  the  presumption  was  that  all  acquired  pro- 
perty belonged  to  the  family,  and  that  the  onus  was 
on  the  defendant  in  this  case,  who  set  up  a  plea  of 
self -acquisition,  to  prove  that  the  joint  estate  was  so 
small  that,  after  providing  for  the  maintenance  of 
the  family,  nothing  remained  to  form  a  fund  for  the 
purchase  of  other  properties  for  the  benefit  of  the 
joint  family.  Tarachurn  Mookerjee  v.  Joy 
Narain  Mookerjee     .         .  8  W.  R.  226 


16. 


Presumption   aa 


to  house  builtlby  member  of  joint  family — Claim  to 
exclusive  possession.  Where  a  member  of  a  family 
claims  an  exclusive  right  to  a  house  which  he  has 
built,  the  presumption  of  Hindu  law  against  his 
claim  arises  only  if  the  family  is  joint,  having  posses- 
sion of  joint  property.  Gungadhub  Chatterjee  v. 
SooRJO  Nauth  Chatterjee     .       15  W.  R.  446 


17. 


Loan 


contracted 

by  manager  of  joint  family — Presumption.     There* 
is  no  presumption  that  a  loan  contracted  by  the 
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HINDU  LA.W— JOINT  FAMILY— cowirf. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cow^f?. 

(a)  Generally — contd. 

manager  of  a  joint  Hindu  family  has  been  contracted 
for  a  family  pm-pose.     Somu  Padmanabh  Ran- 

GAPPA   V.   NaEAYANBAO   BIN   VlTHALRAO 

I.  L.  R.  18  Bom.  520 


18. 


Proof  of    sepa- 


rate acquisition' — Adverse  possession.  Where  both 
parties  are  descendants  of  the  same  common 
ancestor,  and  plaintiff  proves  that  the  property 
belonged  to  that  common  ancestor,  and  separation 
between  the  parties  has  taken  place  within  statut- 
able limit  it  lies  on  the  opposite  party  asserting  it  to 
be  divided  to  show  exclusive  title  by  separate 
acquisition  by  some  ancestor,  apart  from  the  right  of 
succession  by  inheritance  from  the  common 
ancestor,  or  a  distinct  severalty  of  interest  and  a 
clear  adverse  possession  for  more  than  twelve  years. 
Bainee   Sing  v.  Bhubth  Singh     .     1  Agra  162 

19.  . ■     Evidence  as    to 

the  continuance  of  the  joint  holding  of  property — In- 
heritance and  survivorship  under  the  Mitakshara 
law.  A  daughter,  in  the  absence  of  sons,  claimed  to 
inherit,  after  the  deaths  of  her  father's  widows, 
estate  which  she  alleged  to  have  belonged  to  him 
separately.  This  estate  had  been  at  one  time  in  his 
possession  jointly  with  his  only  brother,  they  having 
been  members  of  a  joint  family  under  the  Mitak- 
shara. On  the  death  of  one  of  the  brothers,  who 
died  before  the  claimant's  father  leaving  sons,  the 
latter  became  entitled  thereto  jointly  with  the 
survivor.  In  order  to  establish  this  claim  to 
inherit  her  father's  share  on  his  subsequent  death  : 
Held,  that  it  was  for  her  to  adduce  evidence 
that  there  had  been  a  separation  between  her 
father  and  his  co-sharer  or  co-sharers.  As  the 
evidence  stood,  the  inference  was  that  the  previous 
joint  holding  had  continued  till  her  father's  death. 
Prit  Koeb  v.  Mahadeo   Pershad   Singh 

I.  L.  R.  22  Calc.  85 
L.  R.  21  L  A.  134 


20. 


Evidence — Per- 


son claiming  a  share,  onus  of  proof  as  to — Pre- 
sumption a^to  property  of  member  of  joint  family. 
The  plaintiff  as  a  joint  member  of  the  defendant's 
family  sued  to  set  aside  a  release  obtained  from  him 
by  the  defendant  and  for  partition,  etc.  The  plaint- 
iff was  the  son  of  one  L,  and  the  defendant  was  the 
plaintiff's  nephew  and  grandson  of  L,  being  the  son 
of  T,  an  elder  brother  of  the  plaintiff.  The  plaintiff 
alleged  that  L  and  his  brother  J  were  joint  and  had 
carried  on  a  family  business  ;  that  J  died  childless, 
and  that  on  L's  death  in  1868  the  whole  family  pro- 
perty passed  into  the  hands  of  T,  his  eldest  son,  on 
whose  death  it  came  into  the  possession  of  the  de- 
fendant as  eldest  male  member  of  the  family,  al- 
though belonging  to  a  younger  generation  than  the 
plaintiff.  The  defendant  denied  that  any  part  of 
the  property  in  his  hands  was  ancestral  property. 
He  alleged  that  the  property  of  L  was  self -acquired. 


HINDU  LAW— JOINT  FAMILY— con^rf. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— confel. 

(a)  Generally — contd. 

and  that  L  had,  by  his  will,  devised  the  whole  of 
his  property,  except  R  25,000,  to  his  son  T  (the  de- 
fendant's father),  on  whose  death  it  had  come  to  the 
defendant.  Held,  that  there  was  no  evidence  to 
prove  that  the  property  left  by  L  at  his  death  was 
joint  property.  It  might  be  that  L  was  joint  with 
his  brother  J,  but  it  did  not  follow  that  they  pos- 
sessed joini^property.  Although  presumably  every 
Hindu  family  is  joint  in  food,  worship  and  estate, 
there  is  no  presumption  that  every  family  possesses 
property.  Unless  there  is  an  admitted  nucleus  of 
family  property,  the  onus  of  proof  of  the  existence 
of  joint  property  lies  on  the  claimant.  The  plaint- 
iff, alleging  that  there  was  joint  property,  was 
bound  to  make  out  his  case,  which  he  had  failed  to 

do.      TOOLSEYDAS  LuDHA  V.   PrEMJI  TrICUMDAS 

I.  L.  R.  13  Bom.  61 


2L 


Presumption  as 


to  joint  character  of  all  property.  When  a  family 
is  joint,  it  cannot  be  presumed  that  all  the  property 
in  the  hands  of  any  member  is  joint.  Sadaburth 
Pershad  Sahoo  v.  Lotf  Ali  Khan.  Phoolbas 
KooER  V.  Lall  Juggessur  Sahi.  Bikramjeet 
Lall  V.  Phoolbas  Kooer.  Ramdhyan  Koonwar 
V.  Phoolbas  Koer  .  .  .  14j'W.  R.  339 
Upheld  on  review      .         .         .18  W.  R.  48 

22. Purchase  from 

one  member-  Notice  of  joint  character  of  property. 
Presumably,  every  Hindu  family  is  joint  in  food, 
worship,  and  estate  ;  and  this  presumption  applies 
in  the  absence  of  any  evidence  of  a  nucleus  of  joint 
property,  and  even  without  evidence  that  the 
family  is  undivided.  A  purchaser,  therefore,  from 
one  member  of  a  Hindu  family  is  affected  with 
notice  of  the  claims  of  the  other  members.  Gobind 
Chunder  Mookerjee  v.  Doorgapersad  Baboo 
14  B.  L.  R.  337  :  22  W.  R.  248 

Beer  Narain  Sikcar  v.  Teencowrie  Nundee 

1  W.  R.  316 


23. 


Sale  and   subse- 


quent re-purchase  by  member  of  joint  family.  The 
rule  of  Hindu  law  in  cases  of  joint  family  property 
{i.e.,  tha|b  it  must  be  presumed  to  be  joint  until 
proved  to  be  the  contrary)  is  applicable  to  a  case 
where  the  property  has  passed  by  sale  into  the 
hands  of  third  parties,  and  has  been  redeemed  by 
private  purchase  by  one  of  the  former  shareholders. 
GoROo  Persaud  Roy  v.  Dabee  Persaud  Tewaree 

6  W.  R.  58 


24. 


Suit    for   joint 


property— Presumption.  In  a  suit  to  recover  pos- 
session of  a  share  of  joint  property  sold  in  execution, 
on  the  ground  that  the  judgment-debtor  (plaintiff's 
brother)  was  the  owner  of  only  a  portion,  where 
defendant  pleaded  that  the  whole  property  had  been 
made  over  by  the  grandfather,  by  a  deed  of  gift,  to 
the  judgment-debtor : — Held,  that  the  plaintiff  was 
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HINDU  LAW— JOINT   IPAMlUY^contd.       1   HINDU  LAW— JOINT  FAMILY— con^. 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— contd. 

(a)  Generally — contd. 

entitled  to  the  presumption  of  co-partnership,  and 
the  onus  lay  with  the  defence  to  prove  that  the 
property  had  passed  absolutely  to  the  judgment - 
debtor.     Gopeb  Lall  v.  Bugwan  Doss 

12  W.  R.  7 


25. 


Presumption  as 


to  purchase  of  property.  When  a  property  is  pur- 
chased in  the  name  of  one  of  the  members  of  a  joint 
Hindu  family,  the  presumption,  according  to  Hindu 
law,  is  that  it  is  purchased  ^vith  money  derived  from 
joint  funds.  Banee  Madhub  Bose  v.  Soodha 
Madhub    Bose     ....     2  Hay  333 


26. 


Presumption   as 


to  purchase  of  property.  The  presumption  being 
that  an  estate  purchased  by  one  of  several  Hindu 
brothers  living  in  commensality  is  the  joint  estate  of 
all,  if  a  plaintiff  seeks  to  dispossess  the  other 
brothers  under  a  title  acquired  from  the  brother 
in  whose  name  the  estate  was  purchased,  the  onus 
of  proving  that  it  was  the  sole  property  of  such 
brother  lies  upon  him.  Anund  Mohtjn  Roy  v. 
Lamb     .        .         .      Marsh.  169  :  1  Hay  374 

NuRONATH  Das  Roy  v.  Goda  Kolita 

20  W.  R.  342 


27. 


Purchase    made 


when  family  is  joint.  Purchases  made  when  a 
family  is  joint  by  individual  members  thereof  are 
presumably  made  out  of  the  common  funds,  and  for 
the  common  benefit.  And  it  is  incumbsnt  on  any 
member  of  the  family  alleging  that  a  purchase  made 
whilst  such  family  was  joint  was  made  out  of  his 
separate  funds  to  establish  his  allegation  by  proof. 
Hait  Singh  v.  Dabeb  Singh     .       2  N.  W.  308 


28. 


Separate   acqui- 


sition— Presumption.  The  plaintiffs  sued  to  have 
their  rights  declared  under  a  mokurari-maursai 
lease  obtained  by  /,  father  of  the  defendant,  but  it 
was  said  with  joint  funds  and  for  the  joint  family, 
which  consisted  of  /  and  his  two  brothers,  fathers  of 
the  plaintiffs.  The  defence  was  that  the  lease  was 
granted  to  /  after  the  dissolution  of  commensality. 
The  existence  of  any  nucleus  of  joint  property  was 
not  proved.  Held^  that,  where  one  member  of  a  joint 
family  is  found  to  be  in  possession  of  any  property, 
the  family  being  presumed  to  be  joint  in  estate,  the 
presumption  is,  not  that  he  was  in  possession  of  it  as 
separate  property  acquired  by  him,  but  as  a  member 
of  a  joint  family.  Therefore,  the  burden  of  proof 
was  on  the  defendant  to  show  that  I  had  acquired 
the  property  separately,  and  that  it  was  property 
\vhich  could  by  law  be  treated  as  a  separate  acquisi- 
tion. Taruck  Chunder  Poddar  v.  Jogeshur 
Chtjndbr  Koondoo 

11  B.  L.  R.  193  :  19  W.  R.  178 

29. Purchase  by  son 

— Joint   funds — Presumption.     In   the   case   of   a 
purchase  by  a  son  undivided  in  interest  from  hia 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— conW. 

(a)  Generally — contd* 

father,  the  legal  presumption,  in  the  absence  of  evi- 
dence to  the  contrary,  would|be  that  the  purchase 
was  made  with  the  joint  funds.     Narayan  Desh- 

PANDE  V.  AnAJA  DeSHPANDE         ' 

I.  L.  R.  5  Bom.  130 


30. 


Purchase      with 
A  purchase  by 


joint  funds — Execution  of  decree 
a  member  of  a  Hindu  joint  family  with  the  joint 
funds  is  a  purchase  on  account  of  the  joint  family, 
and  property  so  bought  may  be  taken  in  execution 
for  a  joint  family  debt.  Bissessur  Lall  Sahoo  v. 
LucHMESsuR  Singh     .         .      L.  R.  6  I.  A.  233 

31.  Joint  properly — 

Presumption  that  family  is  joint.  The  presump- 
tion of  Hindu  law  is  that  every  family  is  joint,  and 
that  all  property  possessed  by  the  family  is  joint.  A 
member  of  an  undivided  family  may,  however, 
acquire  separate  property,  but  the  burden  of  proof 
lies  upon  him  to  prove  the  independent  character  of 
the  acquisition.  The  essence  of  his  exclusive  title 
is  that  the  separate  property  was  acquired  by  his 
sole  agency  ^vithout  employing  what  is  common  to 
the  family.     Mooui  Lilla  v.  Gokuldas  Vulla 

I.  L.  R.  8  Bom.  154 


32. 


Presumption  as 


to  family  being  joint — Joint  enjoyment  of  property. 
The  normal  condition  of  a  Hindu  family  being 
joint,  it  must  be  presumed  to  remain  joint,  unless 
some  proof  of  a  subsequent  separation  is  given  ;  and 
where  property  is  shoAvn  to  have  been  once  joint 
family  property,  it  is  presumed  to  remain  joint  until 
the  contrary  is  sho^^'n  ;  but  the  mere  fact  of  a 
family  being  joint  is  not  enough  to  raise  a  presump- 
tion in  law  that  property  acquired  by  one  member 
of  that  family  is  joint  property.  Where  A^  as  pur- 
chaser ;  claimed  a  share  in  property  as  being  joint 
family  property : — Held,  that  A  was  not  only  bound 
to  show  that  the  family  was  joint,  but  that  the  pro- 
perty in  question  became  joint  property  when 
acquired,  or  that  at  some  period  since  its  acquisition 
it  had  been  enjoyed  jointly  by  the  family.  Shiu 
Golam  Singh  v.  Baran  Singh 

1  B.  L.  R.  A.  C.  164:  10  W.  R.  19 


33. 


Separate    acqui- 


sition. In  a  suit  by  a  purchaser  to  recover  a  share 
in  certain  property  of  one  of  three  brothers,  who 
were  admittedly  living  in  commensality,  the  plaint- 
iff alleged  the  property  was  purchased  by  his  vendor 
and  the  other  brothers  with  joint  funds,  the  defend- 
ants alleging  that  it  was  bought  by  one  of  them 
other  than  the  plaintiff's  vendor  with  his  separate 
funds.  Held,  that  the  onus  was  on  the  plaintiff  to 
show  that  there  was  a  joint  fund  from  which  the 
property  could  have  been  purchased.  Khilut 
Chunder  Grose  u.'Koonj  Lall  Dhur 

11  B.  L.  R.  194  note  :  10  W.  R.  333 
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(a)  Generally — contd* 


34. 


Separate    acqui- 


sition— Presumption — Nucleus.  Semble  :  When  pro- 
perty has  been  purchased  by  an  individual  mem- 
ber of  a  joint  Hindu  family,  the  burden  of  proof  is  on 
those  who  claim  it  to  be  joint  property  to  show  that 
there  was  a  nucleus  of  joint  property  out  of  which  it 
could  have  been  purchased.  Denonath  Shaw  v. 
HuRRYNARAiN  Shaw     .         .       12  B.  L.  R.  349 


35. 


Acquiescence   in 


property  being  considered  joint.  Certain  Hindus 
descended  from  a  common  ancestor,  after  having 
lived  in  commensality  and  joint  estate,  separated, 
no  deed  of  separation  being  executed  or  reservation 
expressed  of  any  kind.  About  eleven  years  after 
one  of  the  parties  to  the  separation  sued  the  others, 
alleging  that  certain  immoveable  property,  which 
•stood  in  the  name  of  the  defendants  or  their  ances- 
tor, had  remained  in  the  possession  of  the  defendants 
on  the  allegation  of  exclusive  purchase  ;  but  that  it 
could  be  proved  to  have  been  acquired  by  joint 
ancestral  income  during  the  time  the  family  was 
joint.  Held,  that  the  common  presumption  of 
Hindu  law  in  favour  of  members  of  a  joint  family 
did  not  apply  to  such  a  case,  and  it  lay  on  the 
plaintifEs  to  show  why  they  were  silent  so  long. 
Where  other  property  was  proved  to  have  been 
separately  acquired  by  the  members  of  the  family, 
it  was  held  that  there  was  no  more  presumption  of 
joint  than  of  separate  acquisition.  Badul  Singh 
V.  Chutturdharee  Singh  .         .     9  W.  R.  558 


36. 


Purchase 


by 


Hindu  widow  in  husband's  lifetime — Presumption. 
Where  the  widow  of  one  of  three  brothers  claimed 
two -thirds  of  a  dwelling-house  which  had  been  the 
joint  family  property  of  the  three  brothers,  on  the 
ground  that  one-third  fell  to  her  as  widow  of  the 
deceased  and  mother  and  guardian  of  his  son,  and 
that  she  had  piu-chased  the  other  third  share  from 
one  of  the  brothers  out  of  her  own  stridhan  during 
the  lifetime  of  her  husband  : — Held,  that,  though  it 
was  equally  difficult  to  prove  that  the  purchase- 
money  was  stridhan,  or  that  it  was  the  joint  pro- 
perty of  the  three  brothers,  yet,  in  the  absence  of 
evidence  that  the  brothers  had  other  joint  property 
from  which  they  derived  joint  profits,  of  which  the 
purchase  money  could  be  treated  as  a  part,  the  sale 
of  the  second  third  share  to  plaintiff  under  a 
genuine  and  valid  instrument  duly  conveyed  it  to 
her  and  made  it  her  property.  Gonesh  Junone 
Debia  v.  Bireshur  Dhul     .  25  W.  R.  176 


37. 


-  Proof    of    sepa- 
Where  the  mem- 


rate  acquisition  in  joint  family. 
bers  of  a  joint  Hindu  family  derived  considerable 
property  from  an  ancestor  after  whose  death  these 
members  of  the  family  lived  long  together,  the 
purchases  of  the  property  in  dispute  by  the  plaintiff 
could  not  be  treated  as  his  separate  acquisitions 
made  from  the  money  which  had  come  to  him  with 


HINDU  LAW— JOINT  FAMILY— cowfti. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINl^  FXUILY—contd. 

(a)  Generally — contd* 

his  wife,  and  by  means  of  funds  arising  from  that 
money.  Kristnappa  Chetty  v.  Ramasawmy 
Iyer 8  Mad.  25 


88. 


-  Separate   acqui- 
Where  the  ances- 


sition — Purchase  in  name  of  son. 
tor  of  a  joint  Hindu  family  purchased  a  property 
in  the  name  of  his  youngest  son,  the  onus  was  held 
to  be  on  those  claiming  under  the  youngest  son  to 
prove  that  the  property  was  his  separate  possession. 
JoYNARAiN  Roy  v.   Punchasctnd 

W.  R.  1864, 10 


39. 


Purchase       in 


name  of  son — Presumption.  When  a  father  and  son 
lived  as  a  joint  family,  and  property  was  purchased 
in  the  name  of  the  son,  the  presumption  is  that  the 
property  was  joint  estate,  and  purchased  in  the  name 
of  the  son  with  a  resulting  trust  in  favour  of  the 
father.  The  burden  of  proving  that  it  was  separate 
estate  is  on  those  who  clajm  it  as  such.  Poornimah 
Chowdhrain  v.  Dropodee  Dossee 

W.  R.  1864, 103 

40.    Presumption  of 

joint  property — Cesser  of  commensality.  Suit  to 
obtain  a  declaration  of  the  plaintiff's  right  to  a 
share  of  an  estate  which  he  claimed  to  be  joint 
family  property  and  to  have  his  share  allotted  to 
him  ;  the  defendant  contending  that  it  was  not 
joint  property,  but  separate  acquisition  after  the 
separation  of  the  family.  Held,  that  the  cesser  of 
commensality  was  only  material  to  the  determina- 
tion of  the  issues  in  the  case  is  so  far  as  it  removed 
or  qualified  the  presumptions  which  the  Hindu  law 
might  otherwise  raise,  that  an  acquisition  made  in 
the  name  of  an  individual  son  of  the  famih'  was 
made  by  the  head  of  the  family  and  as  part  of  the 
family  estate,  and  that,  though  a  cesser  of  com- 
mensality had  taken  place,  the  property  claimed 
was  joint  family  property.  Anfndee  Koonwar 
V.  Khedoo  Lall 

14  Moo.  I.  A.  412  :  18  W.  R.  69 


41. 


Ancestral    pro- 


perty— Burden  of  proof  where  property  alleged  to 
he  ancestral — Property  derived  by  a  son  from  his 
mother  where  it  originally  formed  part  of  his  father'' s 
estate.  Where  a  Hindu  by  will  leaves  property  to 
another  which  is  afterwards  alleged  to  be  ancestral 
by  members  of  the  testator's  family,  the  burden  of 
proving  it  to  be  ancestral  rests  on  the  plaintiffs. 
There  is  no  presumption  of  Hindu  law  as  to  its 
character.  Nanabhai  Ganpatrav  Dhairyavan 
V.  AcHRATBAi     .         .        I.  L.  R.  12  Bom.  122 


42. 


Self -acquisition 


— Partition — Burden  of  proof — Findings  of  fact — 
Findings  based  upon  presumptions  only — Second 
appeal— Practice.  In  a  suit  for  partition,  brought 
in  1898,  the  plaintiffs  claimed  a  share  in  the  income 
of  a  certain  inam  village  which  had  been  purchased 
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HINDU  LAW— JOINT  FAMILY— confi.  HINDU  LAW— JOINT  TAMTLY—contd^ 


1.  PEESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cantd, 

(a)  Genebally — concld. 

by  the  defendant  in  1873.  The  defendant  pleaded 
(a)  that  it  was  his  self-acquired  property,  and  (6) 
limitation.  The  Court  of  first  instance  rejected 
the  claim,  but  in  appeal  the  Judge  held  that  the 
burden  of  proving  seK-acquisition  and  exclusive 
enjoyment  lay  upon  the  defendant,  and  that,  in  the 
absence  of  such  proof,  the  presumption  was  in 
favour  of  the  plaintiffs.  He  therefore  reversed  the 
decree  and  awarded  the  plaintiff' s  claim.  On  appeal 
to  the  High  Court :  Held  (reversing  the  decree,  and 
remanding  the  case  for  re-trial),  that  the  burden  of 
proof  lay  on  the  plaintiffs.  It  was  for  them  to  show 
that  the  purchase  had  been  made  out  of  ancestral 
funds,  and  they  were  also  bound  to  prove  that  they 
had  been  in  receipt  of  their  share  of  the  income. 
That  burden  could  not  be  shifted  on  to  the  defend- 
ant, who  acquired  the  property  and  in  whose  name 
and  possession  it  had  admittedly  been  for  years. 
Vina  YAK  Narsinvh  v.  Datto  Govind  (1000) 

1.  L,  R.  25  Bom.  367 


(6)  Evidence  of  Jointness. 


43. 


Presumption    of    union — 

Near  and  remote  relationship  of  members.  Pre- 
sumption of  union  in  a  Hindu  family  is  stronger  as 
between  brothers  than  as  between  cousins,  and  the 
presumption  is  weaker  the  further  from  the  com- 
mon ancestor  the  descent  has  proceeded.  Moro 
ViSHVANATH  V.  Ganesh  Vithal  .   10  Bom.  444 

44.  Commensality — "  Ijmalee,^^ 

meaning  of.  The  word  "  ijmalee  "  expressed  joint 
tenancy,  even  where  commensality  is  not  implied. 
Pearee  Monee  Bibee  v.  Madhub  Singh 

15  W.  R.  93 


45. 


Evidence  of  joint 


occupation.  Where  part  of  the  family  property  is 
proved  to  be  joint,  and  the  members  live  in  commen- 
sality, there  is  a  very  warrantable  presumption, 
according  to  Hindu  law,  that  the  family  is  joint. 
GoLAM  Mustafa  KIhan  v.  Sheo  Sogndtjree  Bun- 
MONEE 15  W.  R.  304 


46.  Onus    probandi 

— Presumption.  The  mere  fact  of  a  Hindu  family 
living  in  commensality  is  not  sufficient  to  raise  a 
presumption  of  their  property  being  joint.  The 
existence  of  joint  funds  out  of  which  the  property 
might  have  been  purchased  must  also  be  proved  to 
raise  the  presumption  of  the  property  beinp  joint. 
Radhika  Prashad  Dey  v.  Dharma  Dasi  Debi 
3  B.  L.  R.  A.  C.  124  :  11  W.  R.  499 


47. 


Possession     as 


between  brothers  and  sisters  in  native  families — 
Evidence  of  enjoyment  of  income.  In  dealing  with 
the  question  of  possession  as  between  brothers 
and  sisters  in  native  families  regard  must  be  had  to 
the  conditions  of  life  under  which  such  families  live, 
and  to  the  fact  that  in  such  families  the   manage- 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  A& 
TO  JOINT  FAMILY— conW. 

(6)  Evidence  of  Jointness — contd. 

ment  of  the  property  of  the  family  is,  by  reason  of 
the  seclusion  of  the  female  members,  ordinarily  left 
in  the  hands  of  the  male  members.  In  the  case  of 
such  faraiUes  slight  evidence  of  enjoyment  of  income 
arising  from  the  property  is  sufficient  prima,  facie 
proof  of  possession.  Fazal  Karim  v.  Umda  Bibi, 
AU.  Weekly  Notes  {18S4)  in,  referred  to.  Inayat 
Husen  v.  Ali  Husen     .        I.  L.  R.  20  All.  182 

48.  .     Presumption  of 

joint  ownership.     There  can  be  no  presumption  o 
joint  ownership  from  the  mere  fact  of  commensality- 
Khilut  Chxjnder  Ghosh  v.  Koonjlall  Dhfr 

11  B.  L.  R.  194  note  :  10  W.  R.  333 

49. __ Purchase — Pre- 
sumption arising  from  commensality.  The  mer& 
fact  of  one  person  living  jointly  or  in  commensality 
with  others  affords  no  presumption  that  property 
purchased  by  that  person  was  purchased  with  the 
joint  funds.  Kristo  Chunder  Kurmokab  v. 
Rtjghoonath   Kurmokar 

12  B.  L.  R.  352  note  :  10  W.  R.  32& 

50.  Suit  for  posses- 

sion  of  property  alleged  to  be  joint.  In  a  suit  to 
establish  the  right  of  the  plaintiff's  judgment-debtor 
in  certain  lands  in  regard  to  which  a  claim  was  set 
up  in  the  execution  stage  on  the  ground  of  their 
being  self-acquired  property,  it  was  held  that  the 
plaintiff  having  proved  commensality  and  joint 
trade,  and  the  existence  of  some  property  in  the 
family  before  separation,  the  onus  was  on  the 
defendant  to  rebut  the  prima,  facie  case  made  out. 

ChTJNDRO  TABA.^DEBIAU.   BUKSH  AlI 

11  W.  R.  305 


5L 


Son-in-law 


merely  living  in  house  of  father-in-law.  The  pre- 
sumption of  Hindu  law  as  to  joint  property  cannot 
apply  in  a  case  where  the  property  is  claimed 
through  a  son-in-law  merely  living  in  the  house  of 
his  father-in-law  and  not  shown  to  be  joint  in 
family  or  funds  in  any  legal  sense.  Dossee  Monee 
DossEB  v.  Ram  Chand  Mohur     .     7  W.  R.  249* 

52. Business  with  joint  funds 

carried  on  by  members  of  family — Establish- 
ment of  business — Self-acquired  property — Part- 
nership— Onus  probandi.  D,  one  of  five  brothers, 
constituting  an  undivided  Hindu  family,  but  having 
no  ancestral  estate,  acquired  personal  property  with 
which,  with  the  aid  of  his  brothers,  he  established 
and  carried  on  a  banking  business  at  five  different 
places.  Such  circumstances,  under  the  general  prin- 
ciples of  Hindu  law,  heldy  to  constitute  a  joint 
family  property  in  which  the  brothers  were  entitled 
to  share.  The  burden  of  proof  that  such  was  only 
an  ordinary  partnership  and  not  a  jointly-acquired 
family  property  lies  on  the  party  claiming  it  to  have 
been  separately  acquired.  Rampershad  Tewarry 
V.  Sheo  Churn  Dass.  Sheo  Churn  Dass  tv 
Rasipershad  Tewarry.  Thookra  v.  Ram  Per- 
shad  Tewarry     .        .  10  Moo.  I.  A.  490 
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HINDU  LAW— JOINT  FAMILY— cow/rf. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cowfti. 


53. 


(6)  Evidence  of  Jojntness — contd. 
Use  of  names  of  all  mein- 


bers  in  deed  of  purchase — Presumption  as  to 
joint  property.  Where  it  was  admitted  that  in  the 
title-deed,  by  which  certain  property  in  dispute  was 
held,  the  names  of  all  the  brothers  in  a  Hindu  family 
were  used  as  purchasers,  and  that  in  subsequent  pro- 
ceedings (mutation  and  partition)  before  the  Collec- 
tor the  names  of  all  the  other  members  were 
similarly  used  as  owners  : — Held,  that  there  was 
sufficient  grounds  for  presuming  joint  property 
until  the  contrary  was  established.  Lalla  Kalee 
Sahoy  v.  Lalla    Kumla    Sahoy  24  "W.  B.  351 

54. Payment  of  ajointjum.ma 

— Possession — Joint  possession,  evidence  of.  The 
mere  fact  that  a  joint  jumma  is  payable  to  Govern- 
ment is  not  evidence  of  joint  possession.     Surbes- 

HTJR    MlJSTOFEE    V.    RaMLOCHUN    CHTJCKEEBrTTY 

2  Hay  81 


55. 


Payment  by  one  brother  to 


another  without  receipt — Presumption  of 
joint  property — Onus  prohandi.  The  fact  of  one 
brother  (plaintiff's  husband)  remitting  certain  sums 
of  money  to  another  brother  (defendant)  and  no 
receipts  being  taken  for  them,  and  no  accountability 
being  stated,  leads  to  the  conclusion  of  the  brothers 
being  joint  in  property  and  in  mess.  Per  Maekby,  J. 
— So  also  the  fact  of  the  two  brothers  being  sued 
jointly  upon  a  bond  given  by  both,  and  of  defendant 
discharging  the  debt  alone,  raises  the  presumption 
that  the  defendant  discharged  the  debt  out  of  the 
joint  funds.  Hukish  Citunder  Mookeejee  v. 
Mokhoda  Debia      .         .         .        17  W.  B.  565 


56. 


Separate  debts  contracted 


by  manager — Presumption  that  debt  is  joint. 
The  condition  of  a  Hindu  family  is  prima  facie  joint, 
and  therefore  property  held  by  the  managing  mem- 
ber of  a  Hindu  family  is  prima  facie  joint ;  but  as 
there  is  nothing  to  prevent  the  individual  managing 
member  from  contracting  debts  on  his  own  account, 
there  is  no  presumption  that  a  debt  contracted  by 
him  is  joint.  Stjnktje  Peeshad  v.  Gouey  Pee- 
SHAD      .         .         .         .       I.  L.  B.  5  Calc.  321 

57.  -^ Presumption  as  to  nature  of 

property  w^here  the  family  is  joint.  Where 
a  plaintiff's  family  is  admitted  or  proved  to  be  a 
joint  Hindu  family,  but  there  is  no  direct  evidence 
as  to  the  nature  of  the  debt  claimed  by  the  plaintiff, 
the  presumption  is  that  it  is  a  family  debt.     Jag- 

MOHANDAS   KiLABHAI  V.   AlLU  MaEIA  LfSKAL 

I.  L.  B.  19  Bom.  338 


58. 


Presumption  as  to  nature 


of  debt  where  the  family  is  joint.  Where  a 
debt  advance  from  the  funds  of  a  joint  Hindu 
family  and  due  to  that  family  is  a  bond-debt,  it  is 
not  necessary  that  it  should  appear  in  the  bond 
that  the  funds  were  those  of  a  joint  family.  Jag- 
mohandas  Kilabhai  v.    Allu  Maria  Duskal,  I.  L.  R. 


HINDU  LAW— JOINT  FAMIIjY— contd, 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— con/(f. 

(6)  Evidence  of  Jointness — contd. 

19  Bom.  338,  followed.  Pateshtjei  Paetap 
Narain  Singh  v.    Bhagwati  Prasad 

I.  L.  B.  17  All.  578 

59.  Possession  of  tank — Pre- 
sumption from  previous  possession.  In  a  suit  to 
recover  a  share  of  a  tank,  on  the  allegation  of  its 
being  joint  family  property : — Held,  that  the  mere 
fact  of  plaintiff's  having  at  some  previous  time  been 
in  possession  could  be  no  proof  of  his  title  or  shift 
the  onus  on  defendant.     Hueish  Chttndee  Bhtjt- 

TACHAEJEE  V.   NUFUE  ChUNDEE  KoOEE 

9  W.  B.  461 

60. -_,  Onus     probandi— iSw«      for 

possession  of  joint  property.  Where  a  party  sues 
for  a  moiety  of  certain  property  on  the  ground  that 
it  is  joint  property,  the  onus  is  on  him  to  prove  that 
the  property  is  joint,  failing  which  his  suit  is  liable 
to  be  dismissed.  Soobhtjdra  Dossee  v.  Boloram 
Dewan  .  W.  B.  P.  B.  57  :  1  Ind.  Jur.  O.  S.  8a 


6L 


Suit   for     pro- 


perty acquired  from  proceeds  of  alleged  joint  trade. 
In  a  suit  for  property  acquired  from  the  proceeds  of 
an  alleged  joint  trade,  the  joint  character  of  which  is 
neither  admitted  nor  proved,  the  onus  lies  in  the 
first  instance  on  the  plaintiff,  who  is  not  entitled 
under  the  circumstances  to  the  ordinary  presump- 
tion of  Hindu  law  arising  from  the  existence  of 
joint  family  estate.  Hueish  Chfndee  Dass  v. 
Goueee  Peeshad  Chatteejee    .     16  W.  B.  163 


62. 


Evidence  of  sepa- 


rate  acquisition.  The  plaintiff  sued  for  partition 
of  certain  property,  alleging  it  to  be  joint  family 
property.  It  consisted  of  a  house  in  Bombay  and 
certain  fields  at  Vavla  in  the  Thana  District,  outside 
the  jurisdiction  of  the  Court.  As  to  the  house  in 
Bombay,  the  first  defendant  alleged  that  it  waa 
his  self-acquired  property  ;  that  he  had  purchased 
it  in  his  own  name  in  1863  out  of  his  private  funds  ; 
that  there  were  no  family  funds,  and  that  neither  hia 
father  nor  his  brothers  (the  latter  of  whom  were 
then  very  young)  were  in  a  position  to  contribute 
anything  towards  the  purchase  ;  that  by  his  invita- 
tion his  father  and  brother  had  lived  xWth  him  in  the 
house  ;  that  his  father  had  died  then  and  that  one  of 
his  brothers  had  subsequently  left  the  house  and 
^\dth  his  family  had  gone  to  reside  elsewhere ;  that 
the  plaintiff  (the  youngest  brother  of  the  first 
defendant)  had  continued  to  occupy  a  room  in  the 
house  by  the  first  defendant's  permission  up  to  the 
date  of  suit.  The  plaintiff,  on  the  other  hand,  relied 
on  the  fact  that  the  house  was  purchased  and  used  aa 
a  family  residence,  while  the  father  and  sons  were  all 
living  in  union ;  that  it  was  bought  in  the  name 
of  the  eldest  son  (defendant  No.  1),  who  was  then, 
the  manager  of  the  family  ;  that  the  father  lived: 
and  died  there  ;  and  that  he  himself  (the  plaintiff) 
and  his  family  had  continued  to  live  there,  even  after 
he  had  separated  in  food  from  his  brother  (defendant 
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HINDU  LAW— JOINT  TAMJUY—contd. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— contd. 

(b)  Evidence  op  Jointness — corUd. 

No.  1 ).  Hddy  that  the  house  was  liable  to  partition. 
No  doubt,  the  onus  of  proof  was  upon  the  plaintiff. 
The  facts,  however,  proved  by  him  or  admitted  by 
the  first  defendant  raised  a  strong  presumption  that 
the  house  was  family  property,  and  against  it  there 
was  only  the  first  defendant's  statement  that  the 
house  was  bought  with  his  own  money.  But  there 
was  nothing  to  show  that  he  kept  a  private  fund 
apart  from  the  family  funds.  He  was  the  manager 
of  the  family  and  he  kept  no  separate  accounts. 
Balaram  Bhaskarji  v.  Ramchandka  Bhaskarji 

X  Ii.  R.  22  Bom.  922 


63. 


Suit  for      'parti- 


tion— Plea  by  defendants  that  some  of  the  property 
in  suit  was  their  self-acquired  property.  In  a 
suit  for  partition  of  property  alleged  to  be  the 
property  of  a  joint  Hindu  family,  of  which  the 
plaintiflF  was  a  member,  the  defendants,  while 
admitting  that  some  of  the  property  scheduled 
in  the  plaint  was  joint  property,  pleaded  that  the 
bulk  of  the  property  in  suit,  of  which  they  were 
in  possession,  was  their  own  self-acquired  property. 
Held,  that  the  burden  of  proof  was  on  the  defend- 
ants to  show  that  such  property  was  their  self- 
acquisition.  Qajendar  Singh  v.  Sardar  Singh, 
All  Weekly  Notes  {1896)  23  ;  Dhurm  Das  Pandey 
V.  Shama  Soondri  Dibiah,  3  Moo,  I.  A.  229, 
and  Gobind  Chunder  Mookerjee  v.  Doorgapersaud 
Baboo,  14  B.  L.  R.  337  :  22  W.  R.  248,  referral  to. 
Kanhia  Lal  v.  Debi  Das    .  I.  L.  R.  22  AIL  141 


64. 


Joint      property. 


suit  to  recover — Onus  of  proof — Limitaiion  Act, 
1877,  Arts.  127, 144.  The  plaintiff  sued  for  a  share 
in  certain  property  on  the  allegation  that  his  ances- 
tor K  and  the  defendant's  ancestor  R  were  uterine 
brothers  who,  while  they  were  living  in  commen- 
sality,  purchased  the  property  in  question  with  their 
joint  funds  in  the  name  of  R  ;  and  that  subsequently 
K  left  his  home,  and  then  his  daughter,  the  plaintiff's 
mother,  enjoyed  the  property  jointly  with  R  until 
her  death,  when  the  plaintiff  succeeding  to  his 
right  and  interest  applied  to  have  his  name  regis- 
tered as  a  joint  proprietor,  but  his  application  was 
refused  ;  hence  this  suit.  The  defence  was  that  R 
brought  the  property  in  question  with,  his  o^vn  funds 
after  he  and  his  brother  K  had  separated  ;  that  R, 
and  afterwards  the  defendants,  had  been  in  exclusive 
possession  for  more  than  twelve  years  ;  and  that  the 
suit  was  barred  by  limitation.  Held  (reversing  the 
judgment  of  Field,  J.),  that  the  onus  was  on  the 
plaintiff  to  prove  that  the  property  was  joint  pro- 
perty. Before  a  plaintiff  can  bring  his  case  within 
Art.  127  of  Sch.  II  of  the  Limitation  Act,  1877, 
it  is  incumbent  on  him  to  show  that  the  property 
in  which  he  seeks  to  recover  a  share  is  ' '  joint 
property."  Obhoy  Churn  Ghose  v.  Gobind 
Chunder  Dey      .         .        I.  L.  R.  9  Calc.  237 


65. 


Suit  for  posses- 


.sion  of  property  alleged  to  have  been  joint  family 


HINDU  LAW— JOINT  FAMILY— con«<f. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— contd. 

(6)  Evidence  of  Jointness — contd. 

property — Separation — Burden  of  proof.  Three 
brothers,  31,  P,  and  H,  once  constituted  a  joint 
Hindu  family.  After  the  death  of  all  of  them 
the  descendants  of  M  sued  the  descendants  of  H, 
in  effect  to  obtain  their  share  of  the  property  which 
had  been  of  P  in  his  lifetime.  In  their  plaint  they 
alleged  that  the  family  was  still  joint.  By  their 
evidence,  however,  they  set  up  a  separation  betAveen 
themselves  and  H  shortly  after  the  death  of  P. 
The  defendants,  on  the  other  hand,  alleged  that 
some  twenty  or  twenty- five  years  before  suit,  after 
the  death  of  M,  there  had  been  a  separation  between 
the  plaintiffs  on  the  one  side  and  P  and  H  on 
the  other.  Held,  that,  the  plaintiffs  having  set  up 
a  case  which  was  inconsistent  with  the  presumption 
of  the  family  remaining  joint,  it  was  for  them  to 
prove  that  the  separation  took  place  as  they  alleged. 
Obhoy  Churn  Qhose  v.  Gobind  Chunder  Dey,  I.  L.  R. 
9  Calc.  237,  referred  to.  Ram  Ghulam  Singh  v. 
Ram  Behary  Singh    .        .     I-'L.  R.  18  All.  90 

66.  Evidence  of  reunion  after 

separation — Presumption  of  re-union  after  divi- 
sion. Where  a  division  has  taken  place  amongst 
the  members  of  a  Hindu  family,  one  of  whom  is  a 
minor,  the  circumstance  that  the  father  and  minor 
continue  to  live  together,  and  that  their  shares 
become  mixed,  does  not  conclusively  constitute  a 
state  of  re-union  between  the  father  and  the  minor, 
but  is  evidentiary  matter  only  to  prove  the  re- 
union. KuTA  Bully  Viraya  v.  Kfta  Chu- 
DAPPA  VuTHAMULu     .         .  •     2  Mad.  235 

67.  ;, Separation   and 

partition  as  far  as  one  member  is  concerned.  Where 
the  partition  of  a  family  property  is  made  simply  for 
the  purpose  of  determining  what  the  share  of  one 
member  is,  and  after  his  sucession  the  other  members 
continue  to  live  together  and  mess  together,  remain- 
ing to  all  intents  and  purposes  as  they  were  before, 
these  others  must  be  presumed  to  have  re-united. 
Pbtambur  Dutt  v.  Hurrish  Chunder  Dutt 

15  W.  R.  200 

See    Jadab  Chunder  Ghose  v.  Motee  Lall 
Ghose 1  Hyde  214 

68.  . Branch  of  family  remaining 

joint  after  separation — Onus  of  proof — Pre- 
sumption as  to  branch  of  family  remaining  joint 
when  separation  has  taken  place  between  it  and  other 
branches  of  joint  family.  Each  branch  of  a  family, 
whose  original  stock  has  been  divided,  may  continue 
to  be  a  joint  family  within  the  meaning  of  the 
Hindu  law,  subject  to  all  the  presumptions  arising 
from  that  state,  and  when  such  a  state  of  facts 
exists,  the  onus  of  proving  a  separation  is  on  those 
who  allege  it,  the  presumption  still  being,  in  the 
absence  of  such  proof,  that  the  branch  of  the  family 
remained  joint  amongst  themselves.  Bata  Krish- 
na Naik  v.  Chintamani  Naik 

1,  L.  R.  12  Calc.  262 


I 
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HINDU  liAW— JOINT  FAMILY— cowW.     |    HINDU  LAW— JOINT  FAMILY— conftf. 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cowfrf. 


(6)  Evidence  op  Jointness — contd. 


69. 


Sole   possession 


by  one  member  of  portion  of  joint  property  by  con- 
sent. Although  the  members  of  a  joint  Hindu 
family  have  all,  in  strict  law,  a  right  to  participate 
in  every  portion  of  the  joint  property  that  right 
may  be  modified  by  the  conduct  of  the  parties,  e.g., 
when  a  particular  member  is  allowed  to  retain  sole 
possession  of  a  garden  and  to  improve  and  beautify 
it  and  to  adopt  it  to  his  o\%n  purposes.  Collector 
OF  24-Pergunnahs  v.  Debnath  Roy  Chowdhry 

21  W.  R.  222 

70.  Purchase  of  property  by- 
one  member  benami — Presumption.  Property 
purchased  by  a  member  of  an  undivided  family  mth 
money  belonging  exclusively  to  himself  is  his 
separate  acquisition  in  which  the  other  members  are 
not  entitled  to  share.  Booniadi  Lall  v.  Dewkee 
Ntjndon  Lall     .         .         .  19  W.  R.  223 


71. 


Support    of  relatives  and 


payment  of  marriage  expenses — Presumption. 
If  the  property  is  separate,  the  presumption 
operates  no  longer,  and  each  member  is  separate 
owner  of  what  he  possesses.  Even  in  the  case  of  a 
separate  family  blood  relationship  within  certain 
degrees  imposes  a  moral  dutj',  though  not  a  legal 
duty,  towards  dependent  relatives.  The  support  on 
a  liberal  scale  of  poor  relatives  and  even  payment  of 
their  marriage  expenses  are  not  in  themselves  with- 
out other  evidence  proof  of  a  joint  family.  Moolji 
LiLLA  V.  Gokuldas  Vulla 

I.  L.  R.  8  Bom.  154 

72.  Evidence  rebutting  pre- 
sumption— Exception  to  rule  of  onus  in  Hindu 
joint  family — Admitted  partition  or  non-acquisition 
with  joint  funds.  Although  Hindu  law  presumes 
joint  tenancy  to  be  the  primary  state  of  a  Hindu 
family,  and  the  general  rule  is  that  the  burden 
of  proof  that  partition  has  taken  place  lies  upon 
him  who  asserts  it,  there  are  exceptions  to  this 
general  rule,  e.g.,  when  it  is  admitted  or  proved  that 
property  in  dispute  was  not  acquired  by  the  use  of 
patrimonial  funds,  the  party  alleging  such  property 
to  be  joint  must  prove  his  averment.  So,  too,  when 
it  is  admitted  or  proved  that  partition  has  already 
taken  place,  the  presumption  is  that  it  has  been  a 
complete  partition,  and  it  lies  upon  a  person  alleging 
that  family  property,  in  the  exclusive  possession  of 
one  of  the  members  of  the  family  after  such  parti- 
tion, is  liable  to  be  partitioned,  to  make  good  his 
allegation  by  proof.  Naeayan  Babaji  v.  Nana 
Manohur   .  ...     7  Bom,  A.  C.  155 


73. 


Suit     for  ''pro- 


perty after  separation.  After  a  general  separation  in 
food  and  a  partition  of  estate,  and  after  the  brothers 
have  commenced  to  live  separately,  if  any  one  of 
them  comes  into  Court  alleging  that  a  particular 
portion  of  property  originally  joint  continues  to 
remain  so,  the  onus  of  proof  lies  on  him.     Ram 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— conW. 

(6)  Evidence  of  Jointness — contd. 

GoBiND  KooND  V.  HossEiN  Ali     .  7  W.  R.  90 
Prem  Chund  Dan  v.  Darimba  Debli 

15  W.  R.  238 

74.  Evidence  to  re- 
but. When  the  presumption  or  joint  property  in  a 
joint  Hindu  family  is  rebutted  by  production  of  an 
exclusive  and  separate  title,  the  party  against 
whom  such  a  title  is  produced  is  bound  to  show  that 
the  title  is  not  really  exclusive  and  separate.     Loke- 

NATH  SXJRMA  V.  OOMA  MOYEE  DeBEE 

IW.  R.  lOT 


75. 


-  Allegation        of 
Plaintiff   alleged 


separation — Suit  for  possession. 
that  she  and  her  deceased  husband's  minor  brother 
had,  with  his  other  three  surviving  brothers,  held 
joint  possession,  but  that  these  three  had  wrongfully 
sold  the  land  to  the  other  defendants,  and  she  praywi 
for  possession  by  reversal  of  the  sale.  The  pur- 
chasers appeared  and  filed  a  written  statement  to  the 
effect  that  the  vendors  had  separated  from  their 
father  in  his  lifetime,  and  that  they  (the  purchasers) 
had  been  in  succession  to  the  vendors  for  more  than 
twelve  years  in  possession.  Held,  that  the  onus  lay 
on  the  plaintiff,  who  would  have  to  show  not  only 
that  she  represented  one  of  the  heirs  of  her  husband's 
father,  but  also  that  the  land  in  dispute  was  part  of 
the  estate  left  by  the  father  at  his  death.  PHOOKTrN" 
Pandey  v.  Sookkia     .         .         .  10  W.  R.  436 


76. 


Partial    separa- 


tion. The  presumption  of  Hindu  law  that  a  family 
remains  joint  until  a  separation  is  proved  is  not  ap- 
plicable where  it  is  admitted  that  a  disruption  of  the 
unity  of  such  family  has  already  taken  place  ;  a  pre- 
sumption under  such  circumstances  cannot  arise  aa 
to  whether  the  other  members  of  the  family  re- 
mained joint  or  became  separate.  Radha  Churn 
Dass  v.  Kripa  Sindhu  Dass 

I.  L.  R.  5  Calc.  474  :  4  C.  L.  R.  428 


77. 


OnUrS     probandi 


— Division  of  property.  In  the  case  of  an  ordinary 
Hindu  family  who  are  living  together,  or  who  have 
their  entire  property  in  common,  the  presumption  is, 
that  everything  in  the  possession  of  any  one  member 
of  the  family  belongs  to  the  common  stock.  The 
onus  of  establishing  the  contrary  rests  on  him  who 
alleges  separate  property.  But  this  presumption 
does  not  arise  where  it  appears  that  there  has  been  a 
division  of  the  family  property  and  a  separation  in 
the  family,  all  the  members  of  which  are  living 
separately.     Bannoo  v.  Kashee  Ram 

Lli-R.  8Cala315 


78. 


Onus    probandi. 


Where  plaintiff,  a  member  of  a  Hindu  family,  suing 
for  a  division  of  the  family  estate,  admitted  on  the 
face  of  his  plaint  that  he  had  taken  possession  of 
part  of  the  family  property,  and  for  sixteen  years 
lived,  separate,  the  onus  probandi  lies  on  him  to 
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1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— contd. 

(6)  Evidence  of  Jointress — concld. 

-show  that  the  circumstances  under  which  he  be- 
came possessed  of  the  portion  of  his  property  were 
•consistent  with  his  statement  that  the  family 
remained  undivided.  Somangouda  bin  Dajaman- 
GOUDA  V.   Bharmangouda      .         .     1  Bom.  43 


79. 


Separate     estate 


of  co-parcener — Proof — Onus — NtLcleus  of  ancestral 
property — Adverse  possession.     When  the  question 
was  whether  a  certain  property  was  the  joint  pro- 
perty of  a  Hindu  family  or  the  separate  estate  of  a 
member  and  it  was  proved  that  the  family  lived 
joint  in  one  house  and  that  there  was  a  nucleus  of 
joint  property  of  substantial  value,  the  onus  was  on 
the  party  setting  up  a  case  of  separate  estate.     Held, 
on    the   evidence,   that   the   property   was   joint. 
Whilst  on  the  one  hand  there  were  certain  instru- 
ments by  which  the  grantors  purported  to  deal  with 
it  as  if  it  were  separate  estate,  there  were,  on  the 
•other  hand,  a  series  of  family  books  and  various 
contracts  and  transactions  inconsistent  ^vith  any- 
thing but  joint  property.     But  over  and  above  this, 
the  tenor  of  family  life  proved  the  use  of  the  pro- 
perty to  have  been  the  same  after  as  before  the 
execution  of  those  instruments.     A  case  of  adverse 
possession  by  a  co -parcener  cannot  be  established  by 
mere  paper  assertions  not  brought  home  to  the 
knowledge  of  the  other  co-parceners,  when  there  has 
been  no  actual  exclusion  of  the  latter  from  use  and 
■enjoyment  for  the  period  of  limitation.     Anandrao 
GuNPUTRAO  V.  Vasantrao  Madhawrao  (1007) 

11  C.  W.  N.  478 


80. 


(c)  Evidence  of  Separation. 

Character    of    proof— Evi- 


dence to  rebut  presumption  of  joint  property.  Cha- 
racter of  * '  strict  proofs  ' '  which  an  auction-pur- 
chaser of  the  rights  of  one  member  of  a  joint  Hindu 
family  can  be  expected  to  give,  in  order  to  rebut  the 
presumption  in  favour  of  joint  estate  in  a  joint 
Hindu  family.  Lalla  Sreedhur  Narain  v. 
Lalla  Modho  Pershad     .         .      8  W.  R.  294 

81. ^ Portions  of  estate  held  in 

•severalty — Evidence  to  rehut  presumption  of 
joint  property.  So  long  as  no  partition  of  a  joint 
estate  is  proved,  the  presumption  is  that  the  pro- 
perty is  joint.  The  fact  that  certain  parcels  are 
admittedly  held  in  severalty  does  not  rebut  the 
presumption  as  regards  the  rest  of  the  joint  estate. 
Sreeram  Ghose  v.  Sree  Nath  Dutt  Chowdhry 

7  W.  R.  451 


82. 


Separate  occupation  of  pro- 


tions  of  dwelling-house— £'t;uience  to  rebut 
presumption  of  joint  property.  Where  there  is 
joint  occupation  of  some  portions  of  a  joint  family 
dwelling-house,  and  the  separate  occupation  of  other 
portions  of  the  same  property  appears  to  be  merely 
permissive,  such  separate  occupation  does  not  neces* 


1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY-^onW. 

(c)  Evidence  of  Separation— conW. 

sarily  imply  that  the  properties  occupied  are  sepa- 
rate  properties.  Gour  Lall  Singh  v.  Moesh 
Narain  Ghose  .         .         .      14  W.  B.  484 

S3. : —  Occupation     of    separata 

h.o\L8e—Pre.mmption  as  to  commzmality.  The 
mere  circumstance  that  one  of  several  brothers  of  a 
Hindu  family  occupied  a  separate  dwelling-house 
does  not  rebut  the  presumption  of  the  family  being 
joint,  if  it  appear  that  they  dealt  with  the"  family 
property  as  joint  property.  Belas  Koer  v. 
Bhowanee  Buksh     .         .         .       Marsh.  641 

84. ^ Separation    in  mess— Pre- 

sumption  of  joint  property.  Mere  separation  in 
mess  is  not  sufficient  to  rebut  the  presumption  of 
joint  property  arising  out  of  nucleus  of  joint  pro- 
perty. Banee  Madhub  Mookerjee  ?'.  Bhago- 
BUTTY  Churn  Banerjee     .         .     8  W.  R.  270 

85.  Separation  in  food  and  resi- 
dence—Presumpfjo/i  of  separation  in  estate.  Sepa- 
ration in  dwelling  and  food  would  give  rise  in  Hindu 
law  to  a  presumption  of  separation  in  estate.  The 
evidence  of  members  of  the  family  would  be  the  best 
evidence  as  to  whether  the  parties  were  joint  or 
separate  ;  the  account  books  would  be  simply  corro- 
borative. Jaoun  Kooer  v.  Rughooxundun  Lat.l 
Sahoo 10  W.  R.  148 


86. 


Separation  in    food     and 


habitation — Separation  of  joint  family,  evidence 
of.  Although  a  family  may  be  separate  in  food  and 
habitation,  it  may  still  be  joint  under  Hindu  law , 
if  the  faraih'  projjertv  be  joint.  In  this  case  there 
was  held  to  be  not  sufficient  evidence  of  separation . 
Parbutty  Coomar  v.  Sudabut  Persad 

2  Hay  316 

87. Separation  in  dwelling,  food 

and  bUSineSB — Presumption  of  separation  in 
estate.  Notwithstanding  separation  in  dwelling, 
food,  and  business,  members  may  yet  be  joint  as  to 
property.  Sherajooddbbn  Ahmed  v.  Horkl 
Singh 25  W.  R.  116 

88.  Separation  of  shares— Pre- 

sumption  of  joint  family.  Proof  of  separation  of 
shares  is  not  sufficient  to  rebut  the  presumption  of 
the  joint  character  of  a  Hindu  family  or  to  shift  the 
burden  of  proof.  Bilash  Koonwar  v.  Bhawanee 
BuKSH  Narain      .         .         .        W.  R.  1864, 1 

89. Use  of  one  name  in  docu- 
ments— Presumption  of  sole  proprietorship.  In 
a  Hindu  family  where  commensality  is  admitted  the 
mere  use  of  one  brother's  name  in  documents  relat> 
ing  to  the  property  affords  no  presumption  whatever 
of  such  brother  being  the  sole  proprietor.  Kishbn 
KoMUL  Singh  v.  Janokee  Dassee 

llnd.  Jur.  O.  S.  23  :  W.  R.  F.  B.  3 

Janokee  Dossee  v.  Kisto  Komul  Singh 

ICarsh.  1 : 1  Hay  20 
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(c)  Evidence  op  Separation — contd- 

Deela  Singh  v.  Toofanee  Singh 

1  W.  R.  307 
Deed  providing  separate  ac- 


90. 


coniinodatioil — Evidence  of  partition.  The  fact 
of  the  members  of  two  branches  of  a  Hindu  family 
being  separate  in  food  and  worship  is  quite  compati- 
ble with  their  never  having  been  separate  in  estate. 
A  document  providing  separate  house  accommoda- 
tion for  the  members  of  each  of  the  two  branches 
points  rather  to  a  division  of  enjoyment  than  to  a 
-division  of  ownership  or  estate.  The  absence  of 
attestation  by  caste-men  to  documents  by  which 
a  Hindu  affects  to  deal  with  his  property  as  though 
he  were  separate  in  estate  is  a  circumstance  which 
throws  suspicion  on  the  truth  of  an  alleged  separa- 
tion, as  the  presence  of  such  would  be  satisfactory 
evidence  of  a  state  of  things  generally  believed  to 
be  true  at  the  time.  Chhabila  Manchand  v. 
Jadavbhai       ...  3  Bom.  O.  C.  87 


81. 


Separation  in  residence  and 


transaction  of  affairs — Evidence  of  partition. 
Evidence  of  some  separation  in  residence,  separate 
transaction  of  affairs  in  certain  instances,  and 
acquisition  of  the  property  in  dispute  by  plaintiff,  all 
occiu-ring  in  recent  years,  are  not  sufficient  to  prove 
division.  Kristnappa  Chetty  v.  Ramaswamy 
Iyer 8  Mad.  25 

9la.  Separate  appropriation  of 

profits — Evidence  of  partition.  Separate  appro- 
priation of  profits  would  in  some  cases  be  very  good 
evidence  of  a  tacit  agreement  amongst  the  members 
of  a  joint  Hindu  family,  to  hold  their  property 
according  to  their  separate  shares.  Chyet  Narain 
Singh  v.  Bunwaree  Singh     .        23  W.  R.  395 


93. 


Alienation  of  share  of  one 


member — Proof  of  separation  in  estate.  The  mere 
fact  of  one  of  several  co-sharers  alienating  his  share 
of  the  property  is  no  proof  of  separation  in  estate. 
Treelochun  Roy  v.  Rajkishen  Roy 

5  W.  R.  214 

94. Portion  of  estate  sepa- 
rately held — Long  separate  possession.  The  acts 
of  different  members  of  a  family  in  allowing  separate 
portions  of  the  banks  of  a  tank  to  be  held  severally 
for  so  long  a  time  that  no  one  can  tell  when  such 
possession  began,  constitute  a  separation  of  the  land 
which  cannot  be  disturbed  at  the  instance  of  one 
member  without  proof  that  he  has  jointly  or  other- 
\vise  held  possession  of  the  lands  in  question  \vithin 
twelve  years.  Surbessur  Methoor  v.  Gossain 
Doss  Methoor       .         .         .        17  W.  R.  210 


95. 


Incomplete        separation. 


Absence  of  separate  enjoyment  through  opposition 
of  co-sharer.  Where  the  surviving  sharer  in  an 
estate  sought  to  be  put  in  possession  of  his  co- 
sharer's  portion,  as  manager  on  behalf  of  the  latter's 
widow,  on  the  ground  that,  though  the  deceased 


HINDU  LAW— JOINT  F  M^Il^Y— contd, 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— contd. 

(c)  Evidence  of  Separation— con^ti. 

co-sharer  had  made  efforts  to  reduce  his  share  to 
district  possession,  those  efforts  had  not  been  com  - 
pletely  successful  when  he  died,  and  he  could  not 
therefore  be  said  to  have  had  a  separate  enjoyment 
of  the  said  share : — Held,  that,  as  the  deceased  co- 
sharer  had  done  all  that  was  possible  to  obtain 
separate  possession,  and  it  was  only  the  opposition 
of  the  plaintiff  that  had  obstructed  him  it  would  be 
allowing  plaintiff  to  benefit  by  the  wrong  he  had 
done  to  give  him  possession  :  that  the  co-sharers 
must  be  held  to  have  separated,  and  that  the  share 
of  the  deceased  co-sharer  must  be  held  to  have 
passed  to  those  to  whom  though  not  his  immediate 
heirs,  he  had  been  taking  steps,  when  he  died  to 
devise  the  possession  of  it.  Joy  Narain  Giri  v. 
GoLucK  Chunder  Mytee  .         .     25  W.  R.  355 


96. 


Management      by      one 


brother — Presumption  of  property  being  joint. 
Where  property  is  not  expressly  shown  to  be 
separate,  the  presumption  of  Hindu  law  is  that  it  is 
joint,  and  when  one  brother  has  managed  the  pro- 
perty and  made  collections  and  acquired  property 
out  of  such  collection,  he  is  accountable  to  his  other 
brothers  Avho  are  entitled  to  share  in  the  property 
so  acquired.  Prankishen  Paul  Chowdhry  v. 
Mothoora  Mohun  Paul  Chowdhry 

1  Ind.  Jur.  N".  S.  73  :  5  W.  R.  P.  C.  11 
10  Moo.  I.  A.  403 

97.  Record   of  proprietorstiip 

in  one  name — Purchase  from  one  member  of 
family.  The  mere  fact  of  the  name  of  the  managing 
member  of  a  joint  Hindu  family  standing  as  the 
recorded  proprietor  of  an  estate  is  not  per  se  suffi- 
cient to  give  title  to  a  purchaser  for  valuable  con- 
sideration from  him,  unless  at  the  time  of  the  pur- 
chase the  purchaser  was  ignorant  of  the  real  state  of 
the  family,  and  was  really  led  by  that  circumstance 
to  believe  that  the  recorded  proprietor  was  the  sole 
owner.  Gour  Chunder  Biswas  v.  Greesh  Chun- 
der Biswas     .         .         .         .        7  W.  R.  120 

98. Property  standing  in  name 

of  one  member — Separate  possession  and  ac- 
quisition. The  mere  fact  of  certain  property  stand- 
ing in  the  name  of  one  member  of  a  joint  family  is 
no  index  to  the  real  owner,  nor  is  the  existence  of 
a  separate  possession  any  evidence  as  to  separate 
acquisitions,  unless  such  separate  possessor  can 
prove  consent  of  the  other  sharers  to  his  keeping  a 
separate  account.  Lalla  Beharee  Lall  v.  Lalla 
MoDHO  Prosad        ,         .        .         e  W.  R.  69 

Runjeet  Singh  v.  Madud  Ali  .    3  Agra  222 

99.  Entry  in   revenue  records 

of  one  name — Presumption  as  to  property  being 
joint.  D,  claiming  as  a  widow  of  Ay  brought  a  suit 
of  ejectment  against  the  sons  of  ^'s  brother,  de- 
ceased. D  admitted  that  the  property  had  original- 
ly been  the  joint  ancestral  property  of  A  and  his 
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HINDU  LAW— JOINT  FAMILY— cow^tf. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— cowW. 

(c)  Evidence  of  Separation — conid. 

brother.  Held,  that  the  mere  appearance  on  the 
face  of  the  revenue  records  that  A  was  sole  owmer 
was  not  sufficient  to  rebut  the  presumption  of 
Hindu    law*     that    the    property  remained  joint. 

JUSSOONDAH  V.    AJODHIA   PeRSHAD 

2  Ind.  Jur.  N.  S.  261 

Shibosoondeby  Dossee  v.  Rakhal  Doss  Sirkar 

1  W.  R.  38 

MuN  Mohinee  Dabee  v.  Soodamonee  Dabee 

3  W.  R.  31 


100. 


Definement  of  shares  in 


ancestral  property.  A  fom'-anna  ancestral 
share  in  a  zamindari  village  was  owned  by  two 
brothers,  in  which  the  share  of  H,  son  of  one  of  the 
brothers,  was  one-half,  the  remaining  half  being  the 
share  of  the  plaintiffs,  the  descendants  of  the  other 
brother.  In  the  village  records  there  had  been  a 
definement  of  shares  followed  by  entries  of  separate  ^ 
interests  in  the  revenue  records,  and  since  1264 
Fasli  the  two  plaintiffs  had  each  been  recorded  as 
the  owner  of  a  one-anna  share  and  H  of  a,  two-anna 
share  thereof.  The  entire  four-anna  share  had  been 
in  the  possession  of  mortgagees  from  the  year  1844 
excepting  the  sir  lands  of  which  H  held  separately 
his  own  share,  viz.,  10  bighas.  On  the  7th  July 
1883  H  executed  a  deed  of  gift  of  his  two-anna 
share  in  favour  of  the  defendants,  and  caused  muta- 
tion of  names  to  be  made  in  their  favour,  surrender- 
ing to  them  at  the  same  time  possession  of  the  sir 
land.  H  died  on  31st  January  1884,  leaving  neither 
son,  widow  nor  daughter,  and  the  plaintiffs  were  his 
heirs-at-law.  They  brought  this  suit  to  set  aside 
the  deed  of  gift  and  for  possession  of  the  sir  land 
from  the  defendants.  The  suit  was  dismissed  by 
the  Court  of  first  instance,  and  on  appeal  the  Dis- 
trict Judge  affirmed  the  decree,  holding  that  the 
four-anna  share  was  not  joint  and  undivided  pro- 
perty between  the  co-sharers,  and  that  H  was  in 
separate  possession  of  the  two-anna  share  of  which 
the  defendants  were  the  donees.  On  second  appeal 
it  was  contended  that,  inasmuch  as  since  1844  there 
could  have  been  no  separate  enjoyment  of  the  four- 
anna  share  which  was  in  the  possession  of  the 
mortgagees,  the  evidence  afforded  by  separate 
registration  could  not  prove  actual  separation. 
Ambika  Dat  v.  Sukhmani  Kuar,  I.  L.  B.  1  All.  437, 
was  cited  in  support  of  the  contention.  Held,  that, 
from  evidence  of  definement  of  shares  followed  by 
entries  of  separate  interests  in  the  revenue  records, 
if  there  be  nothing  to  explain  it,  separation  as  to 
estate  may  be  inferred.  Joint  family  property  in 
the  hands  of  mortgagees  may  be  separated  in  estate, 
although  there  could  be  no  separate  enjoyment  of 
the  shares  so  separated.  Ambika  Dat  v.  Sukhmani 
Kuar,  I,  L.  R.  1  All.  437,  discussed.  Ram  Lal  v. 
Debi    Dat     .         .  I.  L.  R.  10  All.  490 


101. 


Evidence  of  separation — 


— Shares   separately   recorded    in   village    papers — 


HINDU  LAW— JOINT  FAMILY— conW. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— con^ff. 

(c)  Evidence  of  Separation — contd. 

Separate  purchases  by  individual  members  of  family 
out  of  joint  family  funds.  ^Vhere  there  has  existed 
a  joint  Hindu  family  possessed  as  such  of  immove- 
able property,  the  presumption  is  that,  until  the 
contrary  is  shoA^Ti,  such  family  ^^'ill  continue  to  be  ^ 
joint.  The  fact  that  in  the  revenue  and  village 
papers  individual  members  of  a  Hindu  family,  onc& 
admittedly  joint,  are  recorded  as  holding  each  a 
certain  specified  portion  of  property  is  not,  standing 
by  itself,  sufficient  evidence  that  a  separation  has 
taken  place,  nor  is  the  fact  that  specific  purchases 
of  immoveable  property  have  been  made  from  time 
to  time  in  the  names  of  individuals  members  of  the 
family,  and  that  the  property  as  purchased  was 
recorded  in  each  case  in  the  name  of  the  nominal 
assignee.     Gajendab  Singh  v.  Sardar  Singh 

I.  L.  R.  18  All.  ne 

102.  Deed  of  sale  and  mutation. 

of  names — Evidence  of  separation  in  estate. 
Deeds  of  sale  and  mortgage  and  mutation  of  names 
in  the  Collector's  register  as  amongst  members  of  a 
Hindu  family  are  evidence  of  separation.  Peary 
Lall  v.  Bhawoot  Koer  W.  R.  F.  B.  18 

1  Ind,  Jur.  O.  S.  100 

103.  Registration  of  name  of 

•widow  after  husband's  death — Partition — 
Evidence  of  partition.  Where  pro}x;rty  is  joint  and 
ancestral,  the  mere  registration  of  the  widow's  name 
after  her  husband's  death,  and  sole  possession  by 
her,  is  not  sufficient  proof  that  the  property  has  been 
divided  in  the  absence  of  any  evidence  of  regular 
partition.  Luchmun  Pershad  v.  Moonee  Koon- 
WBR 1  Agra  220- 


104. 


Registration  of  name  as 


lumberdar — Presumption — Onu^  probandi.  Where 
an  estate  was  originall}'  ancestral  belonging 
to  a  joint  and  undivided  Hindu  family,  the  presump- 
tion of  law  being  that  a  family  once  joint  retains 
that  status  can  only  be  rebutted  by  evidence  of 
partition  or  acts  of  separation ;  and  the  onu^  pro- 
bandi lies  on  the  party  who  claims  a  share  in  such 
estate  to  prove  that  it  is  a  divided  family.  The 
entry  of  the  name  of  one  member  of  a  joint  family 
as  lumberdar  (the  party  liable  for  the  assessment  of 
the  revenue)  on  the  registry  being  for  fiscal  purposes 
is  not  per  se  sufficient  evidence  to  establish  the 
exclusive  proprietary  right  of  the  party  whose  name 
is  so  registered,  and  the  rights  of  co-partners  inter 
se  are  not  affected  by  such  registration.  Cheetha 
V.  Miheen  Lall      .         .        11  Moo.  L  A.  369 


105. 


Registration  of  name  of 


one  member  as  proprietor — Ancestral  property 
— Onu^  probandi.  Where  property  is  proved  to  be 
ancestral,  the  mere  registration  of  one  brother  as 
proprietor  is  of  little  value  as  supporting  a  case  of 
the  property  not  being  joint,  and  the  burden  of 
proving  that  the  property  is  not  joint  resti  on  him 
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who  alleges  that  to  be  the  case.     Amrit  Nath 
Chowdhry  v.  Gauri  Nauth  Chowdhry 

6B.Ii.  B.  232 

Umrithnath  Chowdhry  v.  Goureenath  Chow- 
dhry .  15  W.  B.  P.  C.  10  .  13  Moo.  I.  A.  542 


106. 


Begistration  in  name  of 


female  member — Property  purchased  in  name  of 
female  members  of  family.  The  wives  and  mothers 
of  the  members  of  a  joint  undivided  Hindu  family, 
so  long  as  they  continue  to  live  in  the  family  and 
are  supported  out  of  its  income  are  just  as  much 
members  of  that  family  as  their  husbands  and  sons  ; 
and  where  property  is  purchased  in  the  name  of  one 
such  female  member  during  the  life  of  her  minor  son, 
the  presumption  of  joint  acquisition  arising  in  such 
cases  cannot  be  rebutted  by  the  mere  fact  that  her 
name  was  used  in  making  the  purchase  or  entered  in 
the  Collector's  books  as  the  purchaser.  Chunder 
Nath  Moitro  v.  Kristo  Komul  Sinoh 

15  W.  E.  357 


107. 


Presumption — 


Property  purchased  in  names  of  wife  and  daughter- 
in-law.  In  a  suit  for  partition  of  joint  family  pro- 
perty, it  was  found  that  certain  property  stood 
partly  in  the  name  of  the  \viie  of  the  original  pro- 
prietor and  partly  in  that  of  a  daughter-in-law. 
Held,  that  a  wife,  a  member  of  a  joint  family,  is,  as 
regards  property  held  in  her  name,  in  the  same 
position  as  her  husband  with  respect  to  property 
acquired  in  his  name,  and  subject  to  the  same  pre- 
sumption in  favour  of  the  joint  family.  Chunder 
Nath  Moitro  v.  Kristo  Komul  Singh,  15  W.  R.  357, 
followed.  Chowdhrain  v.  Tarini  Kant  Lahiri 
Chowdhry,  15  C  L.  R.  41,  distinguished.  Nobin 
Chunder  Chowdhry  v.  Dokhobala  Dasi 

I.  li.  B.  10  Cale.  686 


108. 


Presumption  of 


joint  property.  When  property  stands  in  the  name 
of  a  female  member  of  a  joint  Hindu  family,  there 
is  no  presumption  that  such  property  is  the  common 
property  of  the  family.     Narayana  v.  Krishna 

I.  L.  B.  8  Mad.  214 


109. 


Purchase  and  possession 


of  portion  of  property  by  one  member — 

Source  of  purchase-money.  Where  a  Hindu  family 
lives  joint  in  food  and  estate  the  presumption  of  law 
is  that  all  the  property  they  are  in  possession  of  is 
joint  property,  until  it  is  shown  by  evidence  that 
one  member  of  the  family  is  possessed  of  separate 
property.  The  purchase  of  a  portion  of  the  property 
in  the  name  of  one  member  of  the  family,  and  the 
existence  of  receipts  in  his  name  respecting  it,  may 
be  perfectly  consistent  with  the  notion  of  its  being 
joint.  The  criterion  in  such  cases  in  India  is  to 
consider  from  what  source  the  purchase-money 
comes.  Dhurm  Dass  Pandey  v.  Shama  Soondery 
Debia    .    6  W.  B.  P.  C.  43  :  3  Moo.  I.  A.  229 

VOL.  II. 


HINDU  LAW— JOINT  FAMILY— contd. 

1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— con^ci. 

(c)   EVIDBNCB   OF  SEPARATION — CorUd- 

110. Purchase  by  one  member 


— Evidence  of  want  of  sufficient  funds.  Where  the 
plaintiff,  a  member  of  a  joint  Hindu  family,  claimed 
a  share  in  certain  property  as  having  been  purchased 
with  the  joint  funds,  and  the  defendant  alleged  that 
it  was  purchased  by  him  with  his  own  funds,  and  it 
was  proved  that  the  joint  family  property  was  not  at 
the  time  of  the  purchase  sufficient,  after  supporting 
the  family,  to  leave  any  surplus  funds  from  which 
the  property  in  suit  could  have  been  purchased  : — 
Held,  that  the  presumption  of  joint  ownership  was 
rebutted,  and  it  was  for  the  plaintiff  to  show  the  ac  - 
quisition  of  the  property  with  joint  funds.  The 
party  alleging  self -acquisition  is  not  in  every  caise 
bound  to  show  the  source  from  which  the  pur- 
chase-money was  derived.  Dhunookdhareb  Lall 
V.  GuNPUT  Lall 

11  B.  L.  B.  201  note  :  10  W.«B.  122 


111. 


Beceipt  of  purchase -money 


by  one  member — Source  of  consideration-money 
for  purchase.  The  mere  fact  of  the  consideration 
money  for  property  sold  by  a  member  of  a  joint 
Hindu  family  having  passed  through  his  hands  does 
not  relieve  him  of  the  onus  of  proving  the  source 
from  which  the  money  came  or  to  rebut  the  pre- 
sumption of  joint  ownership.  Koonj  Beharee 
DuTT  V.  Khetturnath  Dutt      .     8  "W.  B.  270 

112. Separate  dealing  by  one  of 

several  partners — Onus  probandi.  The  onus  of 
proving  separation  according  to  Hindu  law  is  on  the 
party  setting  it  up.  According  to  Hindu  law,  a 
separate  dealing  is  no  proof  of  a  separation  of 
partners.     Kheeroodhttr   Lall    v.    Seetulram 

2  Hay  353 

113. Separate       abcquisition— 

Presumption — Onus  probandi.  The  presumption 
of  Hindu  law  that  any  property  acquired  during 
the  time  a  Hindu  family  remains  joint  belongs  to 
all  the  members  of  the  joint  family  does  not  take 
away  the  onus  which  lies  on  the  plaintiff  in  a  suit  to 
recover  a  share  of  the  property  of  proving  his  case  ; 
it  merely  aids  him  in  proving  it.  Such  presumption 
is  liable  to  be  rebutted  by  means  other  than  enquir- 
ing as  to  the  source  from  which  the  purchase- 
money  of  the  property  was  derived.  That  criterion, 
though  the  most  satisfactory,  is  not  indispensable. 
Evidence  that  the  property  claimed  to  be  joint  was 
purchased  in  the  name  of  one  member  only,  that 
after  the  purchase  the  members  separated,  and 
each  member  carried  on  business  separately,  and 
that  the  property  was  thenceforward  in  the  ex- 
clusive possession,  and  used  for  the  business,  of  the 
member  in  whose  name  it  had  been  purchased,  is 
evidence  sufficient  to  rebut  the  presumption  that 
the  property  was  joint.     Bholanath  Mahta  v. 

Ajoodhia  Persad  Sookul  

12  B.  L.  B.  336  :  20  W.  B.  65. 
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(c)  Evidence  of  Sepabation — contd. 

114.    Separate  acquisition — Onus 

probandi — Purchase  by  one  member  of  family  in 
his  own  name,  but  with  joint  funds.  In  a  suit  by  a 
member  of  a  joint  Hindu  family  to  recover  posses- 
sion of  certain  property  alleged  to  belong  to  the  joint 
estate,  but  which  had  been  purchased  by  the  defend- 
ant at  a  sale  in  execution  of  a  decree  passed  against 
the  estate  of  B,  one  member  of  the  family,  for  his 
separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of 
the  joint  estate  by  shomng  that,  though  the  mem- 
bers of  the  family  were  joint  in  food,  and  at  particu- 
lar seasons  of  the  year  lived  together  in  the  family 
dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own  ;  and  that,  while  the  family  had 
some  ancestral  estate,  several  members  of  the  family 
had  acquired  separate  property  from  their  own 
funds,  and  dealt  vnth.  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  They 
also  relied  on  the  following  facts  as  showing  that  the 
property  in  disupte  was  the  separate  property  of  E, 
viz.,  that  during  i2's  lifetime  the  other  members  of 
the  family  allowed  him  to  appear  to  the  world  as  the 
sole  owner  thereof,  and  on  one  occasion  when  R,  B 
the  kurta,  and  a  third  member  of  the  family 
entered  into  a  security  bond  with  the  Collector 
whereby  R  pledged  this  property,  and  the  two 
others  pledged  other  properties,  each  of  them 
described  the  property  pledged  by  him  as  being  in 
his  possession  ' '  without  the  right  of  any  co- 
sharers."  On  the  other  hand,  the  plaintiff,  in 
addition  to  oral  evidence  to  show  that  the  property 
in  dispute  had  been  purchased  out  of  the  joint 
family  funds,  although  the  purchase  was  made  in 
the  name  of  R  alone,  filed  the  family  account-books 
and  the  private  account-books  of  R  for  the  same 
■purpose,  as  well  as  certain  letters  which  passed 
between  B  and  R  relative  to  the  purchase  of  the 
property.  Held,  that  the  evidence  as  to  the 
separate  trading  funds  and  property  of  the  several 
members  of  the  joint  family,  and  their  independent 
dealing  with  such  property,  disclosed  such  a  state 
of  things  as  might  be  fairly  held  to  weaken,  if  not 
altogether  to  rebut,  the  ordinary  presumption  of 
Hindu  law  as  to  property  in  the  name  of  one 
member  of  a  joint  family,  and  to  throw  upon  the 
plaintiff  the  onus  of  establishing  the  joint  nature  of 
the  property  claimed  by  clear  and  cogent  evidence. 
Held,  also,  that  the  mere  fact  that  R,  while  trading 
on  his  separate  account,  was  permitted  by  the 
other  members  of  the  joint  family  to  appear  to  the 
world  as  the  sole  owner  of  family  estates  did  not 
disentitle  those  members  to  recover  from  the 
defendant,  the  purchaser  at  a  sale  in  execution  of  a 
decree  against  R,  their  own  share  of  such  estates. 
BoDH  Singh  Doodharia  v.  Oonesh  Chunder  Sen 
12  B.  L.  K.  P.  C.  317  :  19  W.  R.  356 
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1.  PRESUMPTION  AND  ONUS  OF  PROOF  AS 
TO  JOINT  FAMILY— fon«<i. 

(c)  Evidence  of  Separahon — contd, 

administration  to  the  estate  and  effects  of  her  de- 
ceased husband  as  his  only  legal  personal  representa- 
tive, and  a  caveator  claiming  the  whole  family  pro- 
perty as  an  undivided  second  cousin  of  the  deceased 
and  sole  surviving  member  of  the  family.  The 
widow  asserted  a  division,  and  that  the  whole  pro- 
perty of  the  deceased  had  been  self -acquired  by  his 
father.  The  Court  of  first  instance  found  against 
division  and  against  self -acquisition,  laying  the 
burthen  of  proof  of  each  question  entirely  on  the 
party  asserting  the  facts.  On  appeal  it  was 
contended  for  the  appellant  (the  plaintiff)  that  the 
onus  on  plaintiff  was  sufficiently  discharged  when 
it  was  shown  that  the  two  branches  of  the  family 
were  trading  separately,  and  that  certain  items  of 
property  were  acquired  in  the  names  of  members  of 
the  branch  of  the  family  to  which  plaintiff 's  husband 
belonged  ;  that  then  it  rested  with  the  other  side 
to  show  that  there  were  joint  funds  from  which  the 
purchases  could  have  been  made.  Held,  in  ac- 
cordance with  the  view  of  the  judicial  committee  of 
the  Privy  Council  in  Dhurm  Dass  Pandey  v.  Shama 
Soondery  Dibiah,  3  Moo.  I.  A.  229,  and  the 
observations  of  Couch,  C.J.,  in  Taruck  Chunder 
Poddar  v.  Jodheshur  Chunder  Koondoo,  11  B.  L.  R. 
193,  that  such  a  contention  could  not  be  maintained. 
Vedavalli    v.    Narayana    .  I.  L.  R.  2  Mad.  19 


lie. 


Self -acquisition — Partibi- 


Joint   funds — 


Separate  trading.     Suit  between  a  widow  claiming 


lity  of  property  given  by  father  to  sons — Arrange- 
ments made  as  to  enjoyment  of  joint  property,  effect 
of,  on  members.  Whilst  the  members  of  a  Hindu 
family  are  found  in  possession  of  joint  ancestral 
estate,  all  property  in  the  possession  of  any  member 
of  the  family  is  to  be  presumed  to  be  joint,  and  it  is 
incumbent  on  the  member  who  claims  property  in 
his  possession  as  his  separate  property  to  prove  his 
sole  title  to  it.  Separate  property  may  be  acqured 
by  a  member  of  an  undivided  family  by  gift,  and 
the  character  of  impartibility  attaches  to  gifts  made 
by  a  father  to  his  unseparated  sons.  What  is 
acquired  by  the  father's  favour  will  subsequently 
be  declared  exempt  from  partition.  Separate  pro- 
perty may  be  acquired  by  the  exertions  of  a  member 
of  the  family  without  detriment  to  the  family  funds. 
It  may  be  acquired  with  money  borrowed  on  the  sole 
credit  of  the  borrower,  and  it  may  be  acquired  by 
the  mutual  agreement  of  the  members  of  the  family. 
It  is  not  necessary  for  the  preservation  of  the  joint 
nature  of  family  property  that  the  members  of  the 
family  should  live  in  commensality;  they  may  dwell 
and  mess  apart,  and  yet  remain  joint  in  property. 
Parties  who  allege  that  the  acquisitions  of  the 
several  members  of  a  Hindu  family  are  not  to  be 
brought  into  hotchpot  and  divided  per  stirpes  must 
show  that  they  were  acquired  in  such  a  manner  as  to 
constitute  them  separate  property  and  impartible. 
And  it  is  incumbent  on  those  parties  who  admit  that 
a  partition  has  been  made  of  certain  portions  of  the 
family  estate,  and  seek  a  rc-partition  of  the  portion 
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so  partitioned,  to  show  that  a  condition  attached  to 
the  partition  which  rendered  it  inoperative,  or  that 
the  members  of  the  family  have  consented  to  a  re- 
partition of  it.  The  several  members  of  a  family 
may  agree  to  take  loans  from  the  common  fund,  and 
treat  the  profits  on  such  loans  as  the  separate  pro- 
perty of  the  several  members  by  whom  the  loans 
have  been  respectively  taken.  Ncrshing  Dass  v. 
Narain    Dass     .         .         .         .     3  W.  W.  217 


Affirmed  by  Privy  Council  in 
117 


26  W.  E.  17 

Separate  acqui- 
sition— Members  carrying  on  separate  dealings — 
Manager  of  joint  family.  In  a  suit  for  partition  and 
for  an  account  from  the  principal  defendant,  who 
was  alleged  to  have  been  the  kurta  of  a  joint  Hindu 
family  since  the  death  of  a  former  kurta,  it  appeared 
that  the  former  kurta  by  his  will  directed  that  his 
wife  and  daughter-in-law  should  manage  his  pro- 
perty during  the  minority  of  the  plaintiffs  who  were 
his  son  and  grandson.  These  ladies  applied  for  a 
certificate  under  Act  XXVII  of  1880,  and  there- 
upon as  guardians  for  the  plaintiffs  granted  an  am- 
mukhtarnamah  to  the  principal  defendant.  In  the 
suit  the  defendants  variously  claimed  the  properties 
alleged  to  be  joint  as  their  separate  acquisitions,  and 
there  was  evidence  of  the  different  members  of  the 
family  having  carried  on  separate  dealings.  The 
lower  Court  found  that  the  principal  defendant  was 
not  under  the  circumstances  kurta  of  the  family, 
but  held  that  the  burden  of  proving  separate 
acquisition  was  upon  the  defendants,  and  declared 
the  properties  claimed  to  be  joint.  On  appeal : — 
Held,  (i)  that  the  principal  defendant  was  not  the 
kurta,  and  that  the  plaintiffs  were  bound  to  look  to 
the  managers  first,  and  (ii)  that,  although  the  mem- 
bers of  the  family  had  certain  properties  joint,  yet 
the  ordinary  presumption  apphcable  to  a  simple 
case  of  co-parcenary  did  not  apply.  Udoy  Chand 
Biswas  v.  Panchoo  Ram  Biswas.  Htjbomoni 
Dasi  v.  Panchoo  Ram  Biswas    .  11  C.  L.  R.  514 

118.  .  Long  possession  as  pro- 
prietor— Proof  of  separation.  In  a  suit  brought 
to  recover  a  share  of  land  alleged  to  be  joint  family 
property  where  the  defendants  pleaded  possession  as 
proprietors  for  more  than  thirty  years: — Held,  it  was 
not  necesssary  to  prove  actual  separation,  but  it 
was  enough  to  show  that  the  defendants  had  been  in 
possession  as  they  alleged.     Guravi  v.  Gxjravi 

3  Bom.  A.  C.  170 

Ranb  v.   Ranb     .         .         3  Bom.  A.  C.  173 


119.  - 

"ber    of 


Settlement  •with  one  mem.- 
family — Separate    acquisition. 


joint 
proof  of.  The  fact  of  a  settlement  being  made  with 
one  member  of  a  joint  Hindu  family  does  not 
negative  the  rights  of  other  members  to  a  partici- 
pation in  the  property  so  settled  ;  nor  is  it  necessary 
for  such  other  members,  if  living  in  commensality 
with  the  former  as  joint  proprietors,  to  prove  that 
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they  actually  contributed  money  towards  the 
acquisition  of  the  property.  HuRO  Soondureb 
Debia  v.  Doorga  Doss  Bhuttacharjee 

16  W.  R.  215 


120. 


Distribution  of  land  and 


I  tenants — Partition  of  khoti  estate — Proof  of 
I  partition.  Where  the  plaintiffs  sued  for  the  parti- 
!  tion  of  a  khoti  estate,  alleging  that  they  and  the 
I  defendants  were  joint  proprietors  thereof,  and  where 
the  defendants  admitted  that  the  estate  was 
originally  joint,  but  set  up  that  a  partition  had 
taken  place  more  than  a  hundred  and  fifty  years 
ago  : — Held,  that  the  burden  of  proving  that  a 
partition  had  been  made  lay  on  the  defendants,  and 
that  the  mere  distribution  of  land  and  tenants,  such 
as  is  usual  in  the  South  Konkan,  while  a  khoti 
estate  continues  to  be  held  in  co -parcenary,  in  no 
way  established    a    formal    partition.     Babashet 

BIN   GOBINDSHET    V.    JlRSHET    BIN    YeSSHET 

5  Bom.  A.  C.  71 


121. 


Partition — Mifakshara — The 


disruption  of  a  joint  family  cannot  be  effected  by 
an  order  of  Court  against  the  intention  of  the 
parties,  unless  it  is  followed  by  an  actual  conversion 
of  the  joint  tenancy  into  a  tenancy  in  common, 
or  by  an  actual  partition  by  metes  and  bounds. 
MuDiT  Narayan  Singh  v.  Ranglal  Singh 
(1902)       .  .         .       I.  L.  R.  29  Calc.  797 


2.  NATURE   OF,   AND  INTEREST   IN,    PRO- 
PERTY. 


(a)  Ancestral  Property. 


1. 

ing 


Ancestral  property,   mean- 

of — Immoveable       property         of      father. 


Ancestral  property  is  not  confined  to  such  property 
as  the  father  derives  from  his  father  or  any  ancestor, 
but  means  at  least  immoveable  property  derived 
from  the  father,  however  acquired  by  him.      Raj- 

MOHITN   GOSSAIN  V.    GOTJRMOHUN   GOSSAIN 

4  W.  B.  P.  C.  47  :  8  Moo.  I.  A.  91 
Property      purchased       by 


father  as  manager  for  himself  and  sons — 
Purchase  from  profits  of  ancestral  family.  Pro- 
perty purchased  by  a  f ather^in^possession  of  ances  - 
tral  property,  as'manager  for  himself  and  his  sons, 
from  the  profits  of  such  ancestral  property  is  itself 
ancestral  property.  Shudanund  Mohapattur  v. 
BONOMALEE  Doss        ,  .  .6  W.  R.  256 


3. 


-  Joint    ancestral      property 


after  distribution — Character  of  shares  of  heirs. 
Where  the  heirs  of  a  deceased  Hindu,  by  an  arrange- 
ment with  a  third  party  who  claimed  to  be  an  heir, 
distributed  the  property  between  them,  such 
property  after  its  distribution  retained  its  character 
as  ancestral  property,  and  shares  taken  under  the 
arrangement    are  not  to  be  regarded   as   the  self- 

7x2 
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acquired    property  of  the  heirs   who  took  them. 
Mewa  Koonwer  v.  Lalla  Oudh    Beharee  Lall 

2  Agra  311 

4.  Ancestral  property  in- 
herited from  brothers — Interest  of  sons  in  an- 
cestral property.  S  died,  leaving  three  sons  and 
ancestral  property,  of  which  K,  one  of  S's  sons,  took 
a  third  share.  On  the  death  of  another  of  /S's  sons 
without  issue,  K's  original  share  was  increased  by 
his  deceased  brother's  share.  Held,  that,  according 
to  the  Mitakshara  law,  one  of  Jl's  sons  was  entitled, 
during  iC's  lifetime,  to  bring  a  suit  to  assert  his 
right  in  the  share  of  K,  inherited  from  his  deceased 
brother,  such  share  being  ancestral  property. 
Gtjngoo  Mull  v.  Bunseedhur 

1  N.  W.  Part  6,  p.  79  :  Ed.  1873, 170 


5. 


Moveable    converted     into 
property — Mitakshara        law. 
which    was 
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immoveable 

Qucere  :     Whether  ancestral   property 
moveable  when  it  descended,  but  has  been  convert- 
ed into  immoveable  property,   is  not  immoveable 
ancestral  property  for  the  purposes  of  the  Mitak 
shara  law.     Sham    Narain  Singh  v.  Ruohoobur 
dyal     .     I.  L.  R.  3  Calc.  508  :  1  C.  L.  R.  843 

6.  Interest    of  sons 

in  ancestral  property — Mitakshara  law — Adopted 
S071S.  Where  money  derived  from  ancestral  estates 
is  invested,  before  the  adoption  of  a  son,  in  the  pur- 
chase of  immoveable  proj>erty  which  continues  to 
exist  at  the  time  of  the  adoption,  the  adopted  son 
has  equally  a  vested  right  in  that  property  as  ho  has 
in  any  other  similar  immoveable  property  which  the 
father  had  it  in  his  power  before  the  adoption  to 
alienate,  but  which  he  did  not  alienate.     Sudanund 

MOHAPATTUR    V.     SOORJOOMONEE     DaYBE 

11  "W.  R.  436 

This  case  went  on  appeal  to  the  Privy  Council,  but 
it  was  decided  on  a  point  which  made  the  decision  of 
this  point  unnecessary. 

See  Soobjomonee  Dayee  v.  Suddanund  Moha- 
PATTBE       .         .         .         .        12  B.  L.  R.  304 

20  W.  R.  377 
L.  R.  I.  A.  Sup.  Vol.  212 

7. Property     once      ancestral 

but  alienated  and  re-purchased  with 
separate  funds — Recovered  ancestral  property. 
The  principle  of  the  Mitakshara  law  that,  if  a  father 
recover  ancestral  property  %vhich  had  been  taken 
away  by  a  stranger  and  not  recovered  by  the  grand 
father,  he  need  not  share  it  against  his  inclination 
with  his  sons,  was  held  to  apply  d  fortiori  where  the 
property  would  have  been  irrevocably  lost  to  the 
family,  but  was  re-purchased  by  a  member  who  was 
at  the  time  solely  entitled,  and  who  advanced  the 
money  out  of^his  self-acquired  property.  Bolakee 
Sahoo  v.  Court  of  Wards     .  14  W.  R.  34 


(a)  Ancestral  Property — contd. 


8. 


Interest  of    son     in    joint 

family  property — Co-parcenary  rights — Limita- 
tion. A  son  during  the  life  of  his  father  has,  as 
co-parcener,  a  present  proprietary  interest  in  the 
ancestral  property  to  the  extent  of  his  proper  share  ;. 
but  be3'ond  that  he  has  vested  in  him  no  legal  inter- 
est whatever  whilst  his  father  is  alive.  Except  in 
respect  of  his  co-parcenary  rights,  a  son  is  not  in  a 
different  position  as  to  the  corpus  of  the  ancestral 
property  from  that  of  any  other  relation  who  is  an 
heir-apparent  of  the  owner  of  property.  Though 
the  Limitation  Act  may  have  been  decided  to  be  a 
bar  to  a  suit  b}-  the  son  for  partition,  his  right  as 
co-parcener  has  not  thereby  been  destroyed,  and  it 
may  be  that  he  is  entitled  to  relief  against  the  im- 
proper disposal  by  the  defendant  of  more  than 
his  proper  share  of  the  property.  Rayacharlu  v. 
Venkataramakiah     .         .  .4  Mad.  60" 


9. 


Property  acquired   by    liti- 


gation— Self-acquired  property  devised  by  a  father 
to  his  son — Earnings  of  father  as  mill  manager — 
Property  left  by  testator  to  be  held  moveable  or  im- 
moveable according  to  its  condition  at  his  death. 
Defendant's  great-grandfather  (M)  died  in  1792, 
leaving  a  will,  dated  1789,  whereby  he  directed  his 
property  to  be  equally  divided  among  his  five  sons, 
of  whom  R  (the  grandfather  of  defendant)  was  one. 
The  property  became  the  subject  of  litigation,  and 
was  not  divided  until  1852,  long  after  the  death  of 
R,  which  took  place  in  1808.  i?'s  share  was  received 
in  1852  by  the  executors  of  his  son  N  (defendant's 
father),  who  had  died  in  1843.  Held,  that  tliis 
property  came  to  the  defendant  by  inheritance,  and 
was  ancestral  property  and  was  not  capable  of  being 
given  or  willed  away  by  him.  Further  that,  as 
having  regard  to  3f's  ^vill  there  was  no  apparent 
intention  on  the  part  of  the  testator  to  convert  into 
money  such  of  his  property  as  consisted  of  lands  and 
houses,  the  general  rule  of  law  applied,  viz.,  that  the 
property  must  be  held  to  be  real  or  personal  accord- 
ing to  the  actual  condition  in  which  it  existed  at  the 
testator's  death.  All  projierty  acquired  out  of  the 
income  of  ancestral  property  is  itself  ancestral,  m 
whether  acquired  before  or  after  the  birth  of  a  son.  M 
In  order  to  entitle  a  co-parcener  to  hold  as  property 
self-acquired  by  him  property  which  has  been  re- 
covered by  his  exertions  {e.g.,  by  litigation),  such 
property  must  have  been  recovered  from  usurpers 
holding  it  adversely  to  the  family  ;  the  co-parceners 
must  have  abandoned  their  rights  ;  and  where  such 
abandonment  is  a  mattet  of  inference,  the  co-par- 
ceners, to  whom  it  has  been  imputed,  must  have 
been  in  a  position  to  sue.  A  son  to  whom  his  father 
leaves  his  self-acquired  property  by  will  takes  the 
property  under  the  vnW,  and  not  by  inheritance  ;  and 
as  property  received  by  vnll  is  held  by  Hindu  law  to 
be  received  by  gift,  such  property  is  self-acquired  in 
the  hands  of  the  son,  and  is  not  subject  to  partition. 
The  first  defendant  was  sued  by  his  son  for  partition. 
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Some  of  the  property  in  the  defendant's  hands  con- 
sisted of  his  earnings  as  manager  of  a  mill  and  of  the 
investments  of  such  earnings.  The  mill  had  been 
established  in  1860,  and  the  defendant  brought 
thirty-nine  shares  out  of  the  ancestral  funds  in  his 
hands.  He  was  appointed  chairman  of  the  com- 
pany, and  managed  the  mill  for  ten  years  without 
any  remuneration.  His  management  was  very 
successful,  and  good  dividends  were  declared  every 
year  from  1863.  In  1870  he  declined  to  work  any 
longer  without  remuneration  and  at  a  meeting  of 
the  shareholders  he  was  appointed  managing 
director,  and  was  granted  a  commission  on  all  sales 
•effected  by  the  company.  Held,  that  the  commis- 
sion so  received  by  the  defendant  was  his  self- 
acquired  property.  Under  the  circumstances,  it 
might  safely  be  inferred  that  he  did  not  obtain  the 
appointment  of  manager  by  the  direct  influence  of 
the  shares  which  he  held  in  the  company.  The 
gratuitous  services  which  he  had  for  years  ren- 
dered to  the  shareholders  had  influenced  them  in 
giving  him  the  appointment,  and  such  influence 
could  not  be  said  to  have  been  created  by  the  direct 
instrumentality  of  the  ancestral  property.  In  a  suit 
for  partition  brought  by  a  son  against  his  father  : — 
Heldy  that  the  plaintiff  was  entitled  to  partition  of 
the  ancestral  property  as  it  subsisted  at  the  date  of 
the  suit.  A  custom  alleged  to  exist  among  the 
Kapoli  Bania  caste,  according  to  which  a  son  is  not 
entitled  to  the  partition  of  ancestral  property  in  his 
father's  lifetime  and  against  his  father's  ml],  heldy 
not  proved.  Jagmohandas  Mangaldas  v.  Man- 
GALDAS  Nathubhoy     .       I.  L.  R.  10  Bom.  528 


10. 


Profits  in  business  -where 


capital  is  ancestral  property — Profits  earned 
by  loans  and  by  commissions.  Four  brothers  of  the 
Cutchi-Memon  community  carried  on  trade  with 
capital  inherited  from  their  father.  Large  profits 
were  made  in  the  course  of  business.  It  was  alleged 
that  some  of  the  profits  were  made  by  means  of  bor- 
rowed capital  and  some  arose  out  of  a  commission 
business  in  which  the  capital  of  the  firm  was  not  used 
at  all ;  and  it  was  contended  that  such  profits  could 
not  be  considered  as  an  ancestral  funds.  It 
appeared,  however,  that  the  entire  business  was 
carried  on  by  the  same  firm.  There  were  common 
books,  common  expenses,  and  a  common  staff.  The 
borroAA  ed  money  was  put  into  the  general  cash  with 
the  original  capital.  Held,  that  the  whole  property 
WPS  ancestral.  Augmentations,  Avhich  blend,  as  they 
accrue,  with  the  original  estate,  partake  of  the 
character  of  that  estate.  Moreover,  the  loans  in 
question  and  the  extension  of  business,  to  which 
they  led,  might  have  produced  heavy  losses  instead 
of  great  profits,  and  the  family  property  would  have 
been  liable  to  debts  so  incurr^.  The  family  pro- 
perty, being  thus  subject  to  liabilities  arising  from 
the  loans,  Avas  entitled  to  participate  in  any  benefits 
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resulting  from  them.  Mahomed  Sidick  v.  Ahmed 
Abdula  Haji  Abdsatar  v.  Ahmed 

L  L.  K.  10  Bom.  1 

11. Wealth    amassed   in   trade 

— Proof  of  ancestral  quality  of  property.  Where 
wealth  amassed  by  an  individual  in  trade  is  said  to 
be  ancestral  in  the  hands  of  that  individual,  it  is  not 
enough  to  show  that  he  inherited  some  property  ;  it 
must  be  shown  that  the  property  inherited  contri- 
buted in  a  material  degree  to  the  wealth  so  amassed. 
Ahmedbhoy  Hubibbhoy  v.  Cassumbhoy  Ahmed- 
BHOY  .         .        I.  L.  K.  13  Bom.  534 

12. Property  bona  fide  dis- 
posed of  before  birth  of  son — Rights  of  sons — 
After-born  son — Son  born  subsequently  to  adoption 
by  father  and  partition.  According  to  Hindu  law, 
sons  acquire  rights  only  in  the  property  which 
belonged  to  their  father  at  the  time  of  their  birth, 
and  have  no  legal  claim  to  property  of  which  a  bond 
fide  disposition,  effectual  as  against  their  father,  had 
been  made  long  before  they  were  bom.  The  right 
of  an  after-born  son  to  share  as  a  co-parcener  divided 
property  depends  upon  his  mother  being  pregnant 
with  him  at  the  time  of  a  partition.  The  father  of 
the  plaintiffs  adopted  the  third  defendant.  After  the 
adoption,  the  wife  of  the  father  gave  birth  to  a  son. 
Thereupon  the  father  effected  a  division  of  the  pro- 
perty with  the  adopted  son,  and  gave  the  latter  a 
larger  share  than  he  was  entitled  to  receive  by  law. 
The  father  married  a  second  wife,  and  the  plaintiffs 
were  the  issue  of  the  marriage.  Held,  that  the 
plaintiff's  were  not  entitled  to  a  partition  of  any 
portion  of  the  property  which  fell  to  the  share  of  the 
adopted   son.     Yekeyamian   v.    Agniswarian 

4  Mad.  307 

13.  Interest  of  son  in  ancestral 

property — Mitakshara  law.  According  to  the 
Mitakshara  law,  sons  have  a  vested  interest  in  ances- 
tral property,  which  interest  is  saleable  at  any  time 
in  satisfaction  of  claims  against  them.  Goob 
SuRUN  Doss  V.  Ram  Surun  Bhukut 

5  W.  R.  54 

And  also  to  the  profits  of  ancestral  property. 

StTDANUND  MoHAPATTIJR  V.  SOORJOO  MONEE  DaYEB 

IIW.R.  486 


14. 


Ancestral     im- 


moveable property — Rights  of  father  and  son — Suit 
by  father  to  eject  son.  The  sons  in  an  undivided 
Hindu  family,  although  they  have  a  proprietary 
right  in  the  paternal  and  ancestral  estate,  have  not 
independent  dominion.  Where  therefore  the  plaint- 
iff sued  to  eject  the  defendant,  his  son,  from  a 
portion  of  a  house,  partly  self-acquired  by  the 
plaintiff  and  partly  ancestral  property,  in  which  the 
defendant  was  living  against  the  plaintiff's  will,  the 
Court  decreed  the  claim.  Baldeo  Das  v.  Sham 
Lal I.  L.R.  1A11.77 
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15.  Burden     of    proof    "where 

property  alleged  to  be  ancestral— Properf^ 
derived  by  a  son  from  his  mother  where  it  originally 
formed  part  of  his  father^ s  estate.  Where  a  Hindu  by 
will  leaves  property  to  another  which  is  afterwards 
alleged  to  be  ancestral  by  members  of  the  testator' s 
family,  the  burden  of  proving  it  to  be  ancestral  rests 
on  the  plaintiffs.  There  is  no  presumption  of  Hindu 
law  as  to  its  character.  P  Jf,  a  Hindu,  died  in  1831, 
having  by  his  will  bequeathed  all  his  estate  to  his 
wife  P  and  his  three  minor  sons,  A,  B,  and  C  and 
directed  as  follows  :  "In  the  event  of  my  wife's 
demise  previous  to  my  sons  attaining  their  full  age 
of  twenty-one  years  to  entitle  them  to  claim  their 
respective  shares  of  whatever  may  be  left  after 
marrying,  etc.,  then  I  direct  my  surviving  execu- 
tors will  secure  my  property  and  divide  the  whole 
among  such  sons  or  the  survivors  of  them."  Subse- 
quently to  the  testator's  death,  his  widow  P 
managed  his  estate,  and  probate  of  his  will  was 
granted  to  her  alone  in  January  1 832.  In  1836  she 
bought  the,  V  property  for  R 2,801.  There  was  no 
evidence  to  show  out  of  what  funds  this  property 
was  bought,  but  the  deed  of  sale  stated  that  it  was 
assigned  to  "  P,  widow  and  administratrix  of  the 
late  P  Jf,  her  heirs,  executors,  administrators, 
and  assigns."  In  1845  the  eldest  son  A  separated 
from  the  family,  and  gave  a  release  to  his  mother 
P.  In  1854  she  purchased  the  X  property  for 
R8,452,  the  conveyance  being  to  '*  P,  her  heirs, 
executors,  administrators,  and  assigns."  In  this 
deed  also  she  was  described  as  "  the  widow  and 
administratrix  of  P  My  deceased."  In  the  same 
year,  viz.,  1854,  the  second  son  B  separsfted  and  gave 
P  a  release.  The  third  son  C  (the  third  defendant) 
continued  to  live  with  his  mother  P  until  1871,  in 
which  year  she  died  intestate.  C  then  entered  into 
possession  of  all  the  property  which  she  had  or 
managed  in  her  lifetime,  including  the  V  and  X 
properties.  In  1879  he  mortgaged  these  properties 
to  the  first  two  defendants  for  R  12,500.  His  sons 
(the  plaintiffs)  now  alleged  those  properties  to  be 
ancestral,  and  complained  that  he  and  the  mortga- 
gees were  acting  in  collusion,  that  he  had  charged 
the  properties  unnecessarily,  and  that  he  and  the 
mortgagees  were  about  to  sell  them  at  an  undervalue 
for  the  purpose  of  defeating  their  (the  plaintiffs') 
rights.  They  therefore  filed  this  suit,  and  prayed 
{inter  alia)  that  the  claims  of  the  mortgagees,  after 
being  ascertained,  might  be  paid  off.  The  defend- 
ants denied  that  the  properties  in  question  were 
ancestral  property  in  the  hands  of  C  (the  third 
defendant)  or  that  the  plaintiffs,  as  his  sons,  had 
any  interest  therein.  Held,  that  the  interest  which 
the  third  defendant  C  derived  from  his  mother  P  in 
the  mortgaged  premises  was  ancestral  property,  in 
respect  of  which  the  plaintiff  had  no  present  right 
of  interference.  The  Court  ordered  that  on  pay- 
ment of  the  mortgage-debt  the  properties  should  be 
reconveyed  to  the  third  defendant,  and,  in  the  event 
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of  their  being  sold,  that  the  whole  of  the  surplus 
proceeds  should  be  paid  to  him.  The  original  pro- 
perty was  to  be  regarded,  as  in  1831,  the  self- 
ac quired  property  of  P  M  and  as  having  passed 
under  his  will.  In  the  absence  of  any  evidence  with 
regard  to  it,  there  was  no  presumption  as  to  its 
character,  and  the  plaintiffs,  who  alleged  it  to  be 
ancestral,  were  bound  to  prove  that  fact.  On  P  Jf' s 
death,  his  sons,  A,  B,  and  C,  took  whatever  they 
became  entitled  to  under  their  father's  will  as  their 
self-acquired  property,  but  in  co-parcenary  accord- 
ing to  Hindu  law,  and  not  as  joint  tenants  accord- 
ing to  English  law.  As  to  P,  she  took  under  the 
will  an  equal  interest  with  her  sons  in  the  testator's 
estate,  liable  to  be  defeated  in  the  event  of  her  death 
before  the  sons  attained  the  age  of  twenty-one  years, 
when  they  might  claim  their  shares.  On  the  sons 
claiming  their  shares,  one  share  would  be  left  with 
P,  and  that  shai-e,  subject  to  her  incapacity  as  a 
Hindu  widow  to  deal  with  immoveable  property 
given  her  by  her  husband,  would  then  become  hers 
absolutely.  A  and  B  having  separated,  P  and  C 
continued  to  treat  themselves  as  a  joint  family,  and 
when  P  died  in  1871,  her  share  in  the  joint  property 
lapsed  for  the  benefit  of  C.  That  share,  whether  he 
took  it  by  inheritance  or  by  survivorship,  having 
originally  formed  part  of  his  father's  estat-e, 
became  ancestral  in   his  hands.     Nanabhai  Qan- 

PATRAV  DhAIRYAVAN  V.  ACHRATBAI 

I.  L.  R.  12  Bom.  122 


16. 


Legal  obligation  of  heir  to 


fulfil  moral  obligations  of  last  proprietor. 
In  a  Hindu  family  governed  by  the  Mitakshara  law> 
and  living  joint  in  food  and  worship,  there  was  no 
joint  or  ancestral  property,  but  the  father  possessed 
certain  separate  and  self-acquired  property.  He 
had  two  sons,  one  of  whom  predeceased  him,  leaving 
a  widow.  He  died  intestate,  leaving  a  son  and  a 
widow.  The  widow  of  the  son  who  had  predeceased 
his  father  was  at  the  time  of  her  husband's  death 
a  minor :  she  had  never  cohabited  with  him  or 
resided  with  his  family  or  received  from  them  any 
maintenance,  but  had  always  resided  with,  and  been 
maintained  by,  her  own  father.  After  her  father-in- 
law's  death,  she  sued  her  brother-in-law  and  her 
father-in-law's  widow  for  maintenance,  which  she 
claimed  to  have  charged  upon  the  immoveable 
property  which  had  belonged  to  the  father-in-law 
during  his  lifetime,  and  which  was  now  in  the  hands 
of  the  defendants.  Held  (Mahmood,  J.,  expressing 
no  opinion  on  this  point),  that  the  prox)erty  in  suit, 
though  inherited  by  the  defendants,  could  not,  so 
far  as  the  plaintiff's  rights  were  concerned,  be  cor- 
rectly described  as  ' '  ancestral  property  '  *  in  the 
defendants'  hands,  from  which  she  would  be  entitled 
to  maintenance  ;  inasmuch  as,  during  the  father's 
lifetime,  it  was  not  in  any  sense  ancestral,  and  the 
sons  had  no  co-parcenary  interest  in  it,  but  merely 
the  contingent  interest  of  taking  it  on  their  father's 
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death  intestate,  and,  in  the  case  of  the  plaintiff's 
husband,  such  interest,  by  reason  of  his  predeceas- 
ing his  father,  never  became  vested.  Adhibai  v. 
Cursandas  Nathu,  I.  L.  B.  11  Bom.  199,  dissented 
from  on  this  point.  Savitribai  v  Luximihai,  I.  L.  B. 
2  Bom.  573,  referred  to.     Janki  v.  Nand  Ram 

I.  L.  R.  11  All.  194 


17. 


Ancestral      property— /SeZ/- 


acquired  property  made  ancestral  by  agreement — 
Effect  of  such  agreement  on  accumulations  and 
accretions  of  the  property — Election — Estoppel — 
Interest  of  minor  members  of  family  in  property 
made  ancestral  by  agreement.  M  and  his  three  sons 
T,  P,  and  J,  lived  together  as  an  undivided  Hindu 
family.  In  1881  the  youngest  son,  J,  filed  a  suit  for 
partition  against  his  father  and  his  two  brothers. 
Being  apprehensive  that  his  other  sons  (the  plaint- 
iffs) might  mixke  a  similar  claim,  M^-  on  the  28th 
June  1881,  entered  into  an  agreement  with  them 
(the  plaintiffs)  which  recited,  inter  alia,  that  he,  M, 
alleged  that  the  only  ancestral  immoveable  property 
belonging  to  him  was  the  property  specified  in  Part 
I  of  the  schedule  annexed  to  the  agreement,  but  that 
the  plaintiffs  (his  sons)  alleged  that  the  immoveable 
property  specified  in  Part  II  of  that  schedule  was 
also  ancestral,  property,  and  provided,  inter  alia, 
that,  in  consideration  of  the  terms  and  conditions 
therein  set  forth,  his  sons  (the  plaintiffs)  would  not 
"  claim  a  partition  of  the  said  property  "  during 
the  lifetime  of  the  said  M.  The  terms  of  this  agree- 
ment were  duly  observed  by  the  plaintiffs  during 
their  father's  lifetime,  and  they  continued  to  reside 
with  him  until  his  death.  In  the  interval,  however, 
viz.,  in  1886,  the  partition  suit  brought  by  J  was 
decided,  and  by  the  decree  it  was  declared  that  the 
immoveable  property  specified  in  Sch.  I  of  the 
aforesaid  agreement  was  not  ancestral  property, 
but  was  the  self-acquired  property  of  M.  On  the 
9th  March  1890,  M  died,  leaving  a  will,  dated  27th 
January  1888.  By  this  will  he  directed  that  his 
Executors  and  trustees  should  take  possession  of  all 
his  property,  both  ancestral  and  self-acquired,  and, 
after  referring  to  the  agreement  of  the  28th  June 
1881,  and  the  property  in  Part  I  of  the  schedule 
thereto,  continued  :  "  Whereas  it  has  been  decided 
by  the  Court  of  first  instance,  and  such  decision  has 
been  confirmed  by  the  Appellate  Court,  that  such 
propertv  (i.e.,the  property  in  Part  I)  is  not  ancestral 
property,  yet  I  am  unwilling  to  disturb  the  said 
deed  as  between  my  said  two  sons,  and  I  therefore 
hereby  confirm  the  same."  Then,  after  making 
some  other  provisions,  he  devised  and  bequeathed  to 
his  trustees  ' '  all  the  residue  of  my  self-acquired 
property,' '  and  he  directed  that  such  residue,  when 
ascertained  and  realized,  should  be  handed  over  to 
the  Chancellor  and  Senate  of  the  Bombay  Univer- 
sity to  be  devoted  to  the  founding  of  scholarships. 
As  directed  by  the  will,  the  executors  took  posses- 
sion of  all  the  testator's  property,  including  the 
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property  in  Part  I  of  the  said  schedule.  This  last- 
named  property  was  subsequently,  viz.,  in  Decem- 
ber 1890,  conveyed  by  the  exfecutors  to  the  plaintiffs. 
The  plaintiffs  now  sued  the  executors,  contending 
that  the  properties  in  Part  I  of  the  schedule  to  the 
agreement  being  ancestral  under  the  agreement  and 
will,  they  (the  plaintiffs)  were  entitled  not  only  to 
them,  but  to  all  the  accumulations  and  accretions 
thereof,  which  amounted  in  value  to  about  ten 
lakhs  of  rupees.  The  University,  on  the  other  hand, 
contended  that  the  accumulations  and  accretions 
formed  part  of  the  self-acquired  property  of  the 
testator,  and  went  to  the  University  under  the 
residuary  clause  of  the  will.  Held  (Tyabji,  J.), 
(i)  that  the  effect  of  the  agreement  was  to  make  the 
property  specified  in  Part  I  of  the  schedule  thereto 
ancestral  property  as  between  the  parties  to  the 
agreement,  (ii)  That  the  agreement  was  confirmed 
by  the  will  and  was  binding  on  the  executors,  (iii) 
That,  although  the  corpus  of  the  said  property 
became  ancestral  under  the  agreement,  the  accumu- 
lations and  accretions  thereof  did  not :  they  were 
the  self-acquired  property  of  the  testator,  and 
passed  to  the  trustees  under  the  residuary  clause  of 
the  will.  The  plaintiffs  had  subsequently  to  the 
death  of  M  taken  possession  of  the  properties  in. 
question  and  had  paid  probate  duty  on  them.  The 
plaintiffs  had  taken  conveyances  from  the  executors 
and  had  given  releases  to  the  executors,  and  in  a 
previous  suit  (No.  670  of  1892)  the  first  plaintiff  had 
in  his  evidence  stated  that  he  did  not  wish  to 
dispute  the  will,  and  that  he  had  elected  to  take 
under  it.  Held,  that  by  their  conduct  the  plaintiffs 
had  elected  to  take  the  properties  in  question  under 
the  wall,  and  could  not  maintain  a  suit  for  an 
account  of  the  rents  and  profits  either  under  or  in 
opposition  to  the  will.  Held,  also,  that  the  sons  of 
the  plaintiffs  (the  minor  defendants)  were  bound 
by  the  acts  of  the  plaintiffs.  The  property  in 
question  was  not  really  ancestral.  It  was  only  such 
for  the  purpose  and  by  virtue  of  the  agreement  of 
28th  July  1881,  and  the  plaintiffs  were  entitled 
to  waive  "^it  or  rescind  it  if  they  pleased,  and  their 
sons  could  not  prevent  them  from  doing  so.  Tri- 
bhovandas  Mangaldas  v.  Yorke-Smith 

I.  Ij.  R.  20  Bom.  316 

Held  on  appeal  (Farran,  C.J.,  and  Strachby, 
J.)  reversing  the  above  decree,  that  all  accumula- 
tions and  accretions  to  the  properties  in  question 
subsequent  to  the  agreement  of  28th  June  1881 
were  ancestral  property,  and  passed  as  such  to  the 
sons  of  M  at  his  death.  Tribovandas  Manoal- 
DAS  V.  Yorke-Smith     .     I.  L.  R.  21  Bom.  349 

]^8. - Mitakshara  family 

Deed  executed  by  a  member — Sdf-acquired  pro- 
perty—Bight  of  suit.  The  members  of  a  3Iiiak- 
shara  faniily  are  all  joint  tenants  of  the  undivided 
property  in  which  no  member  has  any  defined  share  ; 
and  the  property  passes,  on  the  death  of  any  mem- 
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ber,  to  the  survivors.  Where  a  member  of  a  Mitak- 
shara  family  executed  a  deed  of  gift,  treating  the 
property  as  his  self -acquired  property,  and  it  was 
found  that  the  same  was  the  joint  property  of  the 
family  :  Held,  that  the  whole  deed  should  be  set 
aside.     Gopal  Lal  v.  Mahadeo  Prasad  (1901) 

eC.  W.N.  651 


19. 


Dayabhag 


Joint  family — Presumption  of  joint  property — 
Father — Burden  of  proof.  The  presumption  of  law 
that,  while  a  Hindu  family  remains  joint,  all  pro- 
perty including  acquisitions  made  in  the  name  of 
individual  members,  is  joint  property  does  not 
apply  to  the  case  of  a  joint  family  governed  by  the 
Dayabhaga.  Certain  property  in  dispute  was 
acquired  in  the  name  of  one  of  several  brothers 
during  the  lifetime  of  their  father,  and  was  in  the 
possession  of  that  brother.  Held,  that  the  burden 
of  proof  in  such  a  case  rests  upon  the  party,  who 
asserts  that  the  property  in  reality  belonged  to 
the  father.  Saroda  Prosad  Ray  v.  Mahananda 
Ray  (1904)  .         .         .     I.  L.  B.  31  Calc.  448 


20. 


Dayabhaga — 


Joint  property — Partition — Widow— Moveable  pro- 
perty— Reversionary,  rights  of — Waste,   prevention  of 
— Bill  quia  timet — Injunction — Receiver.     A  Hindu 
widow,  governed  by  the  Dayabhaga  school,  has, 
in  regard  to  moveable  property  inherited   by  her 
from  a  male,  the  same  powers  and  is  subject  to  the 
same  restrictions  in  respect  of  management  and 
alienation   as    to  immoveable  property    similarly 
inherited   by  her.     Cossinauth    Bysack   v.    Hurro- 
soondery  Dossee,  2  Morley^s  Dig.   1898 ;  Thakoor 
Deyhee  v.  Raj  Baluk  Ram,  11  Moo.  I.  A.  139  ;  and 
Bhagwandeen  Doobey  v.  Myna  Bate,  11  Moo.  I.  A. 
487,  referred  to.     A  Hindu  Andow,  governed  by  the 
Dayabhaga  school,  inheriting  her  husband's  share 
in  joint  properties,  is  entitled  to  claim  partition  of 
the  properties,  both  moveable  and  immoveable,  as 
against  her  husband's  co-parceners  ;  but  if  there 
be  a  reasonable  apprehension  of  waste  by  her  of  the 
moveable  properties  allotted  to  her  share,  sufficient 
provision  should  be  made  in  the  final  decree  for 
partition,  for  the     prevention  of  such  waste,  to 
safeguard    the  interests  of  the  reversioners.     The 
remedy  of  the  latter  is  not  necessarily  confined  to  a 
subsequent  suit  for  injunction  or  a  bill  quia  timet. 
Soudaminey  Dossee  v.  Jogesh  Chunder  Dutt,  I.  L.  R. 
2  Calc.  262  ;  Janoki  Nnth  Mnkhopadhya  v.  Mothu- 
ranath  Mukhopadhya,  I.  L.  R.  9  Calc.  580  ;  Coosi- 
nath   Bysack   v.     Hurrosondery     Dossee,     darkens 
Rules  and  Orders  (Appz.)  91  ;  and  Bepin  Behary 
Moduck  V.  Lal  Mohun  Chattopadhya,  I.  L.  R.  12 
Calc.    209,    referred    to.     Biswanaih    Chandra    v. 
Khantomoni  Dasi,  6  B.  L.  R.  747  ;  Hurrydoss  Dutt 
V.     Rungunmoney    Dossee,     2    Sevest      657  ;  and 
Hurrydofts  Duii  v.  Up}x,ornah  Do'-oee,  6  Moo.  J.  A. 
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433,   distinguished.     Durga   Nath   Pramanik   v. 
CmNTAMONi  Dassi  (1904) 

I.  L.  R.  31  Calc.  214 
S.C.  8  C.  W.  N.  11 


2L 


Action  in   eject- 


ment— Issue  as  to  alleged  personation  by  plaintiff — 
Admissibility  and  effect  of  ex  parte  official  inquiries. 
In  an  action  brought  in  1894  by  the  presumptive 
collateral  heir  to  a  deceased  Hindu  to  recover  his 
estate  from  the  appellant  as  having  been  substi- 
tuted for  the  real  heir,  who  was  admittedly  born  in 
1881,  but  was  alleged  by  the  plaintiff  to  have  died  in 
1883,  it  appeared  that  a  former  suit  had  been 
brought  in  1885  by  the  then  collateral  heir  against 
the  appellant  and  others  for  a  similar  pm-pose  after 
his  pleader  had,  in  furtherance  of  a  criminal  charge 
of  personation  against  the  appellant's  mother, 
instituted  ^ntll  the  assistance  of  the  authorities  two 
secret  and  official  inquiries  ^v'ith  the  object  of  either 
preventing  or  proving  the  crime  charged.  The  first 
Com-t  dismissed  the  suit,  the  alleged  substitution 
not  having  been  proved,  but  the  High  Court  con- 
sidered that  the  plaintiff's  case  was  supported  by 
overwhelming  circumstantial  evidence,  meaning 
the  proceedings  at  and  the  results  of  the  said  en- 
quiries : — Held,  allowing  the  appeal,  that  having 
regard  to  the  purpose,  the  nature  and  the  circum- 
stances of  the  said  inquiries,  which  were  not  in  any 
sense  judicial,  but  were  made  ex  parte  in  order 
to  obtain  support  to  a  foregone  conclusion,  the  said 
proceedings  and  results  were  not,  even  if  admissible, 
entitled  to  an;^  weight.  Chandrasanoji  Himat- 
sangji  v.  Mohansangj  Hamirsangji  (1906  ) 

L.  H.  83  I.  A.  198 
B.C.  I.  L.  R.  30  Bom.  523 


22. 


Joint    family — 


Presumption  and  onus  of  proof  as  to  whether  property 
is  ancestral  or  self -acquired — Nucleus  of  ancestral 
property — Property  purchased  while  living  jointly — 
Will  disposing  of  ancestral  property,  invalidity  of.  A 
Hindu,  the  head  of  a  joint  family  governed  by  the 
Mitakshara  law,  left  property  which  on  his  death  in 
1849  passed  to  his  three  sons,  who  remained  joint 
until  1866  when  they  came  to  a  partition  amongst 
themselves.  There  was  nothing  to  show  that  any  of 
them  then  had  any  separate  property.  At  that  time 
one  of  them  had  two  sons  and  another  son  was  bom 
to  him  after  the  partition.  The  father  and  these 
three  sons  lived  together  jointly  and  acquired  other 
property.  The  father  died  in  1894  leaving  a  will  by 
which  he  gave  a  small  allowance  and  a  residence  to 
each  of  his  younger  sons,  and  left  all  the  rest  of  his 
property  to  his  eldest  son  describing  it  as  his  self- 
acquired  property.  In  a  suit  brought  by  the  two 
younger  sons  against  their  brother  to  set  aside  the 
will,  the  validity  of  which  depended  on  the  question 
whether  the  property  was  ancestral  or  self -acquired, 
the  Judicial  Ck)minittee  (reversing  the  decision  of 
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the  High  Court)  held  that  the  share  taken  on  parti- 
tion by  the  father  of  the  plaintiffs  and  defendant  was 
ancestral  property  in  which  from  their  birth  his  sons 
acquired  an  interest ;  that  there  thus  being  a 
nucleus  of  ancestral  property  the  onus  was  on  the 
defendant  to  show  that  the  property  in  suit  was 
self -acquired  and  not  purchased  with  ancestral 
funds  ;  that  such  onus  had  not  been  discharged  ; 
that  on  the  contrary  the  evidence  showed  that  there 
was  a  common  stock  of  the  whole  family  into  which 
each  member  voluntarily  threw  what  he  might 
otherwise  have  claimed  as  self -acquired,  and  that 
the  property  purchased  by,  or  with  the  assistance  of, 
the  joint  funds  was  joint  property,  and  did  not 
belong  to  any  particular  member  of  the  family. 
There  was  therefore  no  self -acquired  property,  and 
the  will  was  consequently  inoperative  to  defeat  the 
claim  of  the  younger  sons  to  a  share  in  the  family 
estate.     Lal  Bahadur  v.  KLa.nhaiya  Lal  (1907) 

I.  L.  R.  29  All.  244  :  I.  R  34  I.  A.  65 


23. 


Mortgage —Jot  w«      family- 


Liability  of  sons  in  respect  of  a  mortgage  executed  by 
the  father — Exemption  of  son^s  interest — Subsequent 
suit  against  sons  for  share  of  debt  payable  by  them — 
Limitation  Act  {XV  of  1H77),  8ch.  II,  Arts.  U7,  132, 
120.  Certain  joint  ancestral  property  was  mort- 
gaged by  the  head  of  the  family  first  in  1882  and 
again  in  1893.  Subsequently  the  second  mortgagee 
redeemed  the  first  mortgage.  The  second  mort- 
gagee then  sued  to  recover  the  amount  due  on  both 
mortgages  by  sale  of  the  mortgaged  property, 
and  obtained  a  decree  in  March  1895  and  an  order 
absolute  for  sale  on  the  25th  of  October  1897.  To 
this  suit  the  sons  and  grandsons  of  the  mortgagor 
were  not  made  parties.  The  sons  and  grandsons  of 
the  mortgagor  sued  for  and  obtained  a  decree  ex- 
empting their  interest  in  the  mortgaged  property 
from  the  operation  of  the  mortgagee's  decree.  The 
mortgagee  then  sued  the  sons  and  grandsons  to 
Tecover  from  them  a  proportionate  part  of  the 
amounts  due  on  his  mortgages.  This  suit  was 
instituted  on  the  6th  of  April  1904.  Held,  that  the 
mortgagee's  suit  against  the  sons  and  grandsons  of 
the  mortgagor  was  maintainable  and  that  it  was  not 
barred  by  limitation,  the  rule  appHcable  being 
either  Art.  147  or  Art.  132  of  the  second  Schedule  to 
the  Indian  Limitation  Act,  1877.  Badri  Prasad  v. 
Madan  Lal,  I.  L.  R.  15  All.  75  ;  Maharaj  Singh  v. 
Balwant  Singh,  I.  L.  R.  28  All.  508,  and  Muhammad 
Ashari  v.  Radhee  Ram  Singh,  I.  L.  R.  22  All.  307, 
distinguished.  Dharam  Singh  v.  Angan  Lal, 
I.  L.  R.  21  All.  301,  and  Ariabudra  v.  Dora  Sami, 
1.  L.  R.  11  Mad.  413,  followed.  Ram  Singh  v. 
SoBHA  Ram  (1907)        .        I.  L.  B.  29  All.  544 

24.   Joint  family — 

Redemption  of  mortgage — Suit  by  father  dismissed — 
Subsequent  suit  by  sons.  A  joint  Hindu  family, 
consisting  of  father  and  sons,  were  co-mortgagors 
by  way  of  usufructuary  mortgage  of  joint  family 
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PROPERTY— con^rf. 

(a)  Ancestral  Property — contd. 

property.  The  father  sued  for  redemption,  but  was 
unsuccessful.  Held,  on  suit  by  the  sons  claiming 
to  redeem  the  whole  mortgage,  that  the  sons  were 
not  precluded  by  reason  of  the  result  of  their 
father's  suit  from  suing  to  redeem,  but  they  could 
not  obtain  redemption  of  more  than  their  own 
shares.     Sundar  Lal  v.  Chhitar  Mal  (1900) 

I.  L.  R.  29  All.  215 


25. 


Legal       representative — 


Mitakshara — Survivorship — Execution  of  decree — 
Decree  against  father — Execution  against  repre- 
sentative — Mitakshara  son,  liability  of,  to  he 
brought  upon  the  record — Civil  Procedure  Code  {Act 
XIV  of  1SS2),  ss.  234,  244.  Where  a  decree  for 
money  passed  against  a  member  of  a  joint  Hindu 
family  governed  by  the  Mitakshara  was  sought  to  be 
executed  after  his  death  against  his  son  and  heir 
who  took  ancestral  property  by  survivorship,  as 
his  legal  representative  :  Held,  by  Maclean,  G.J., 
Brett  and  Mitra,  J  J.  (Harington  and  Geidt,  JJ  ., 
dissenting),  that  on  a  construction  of  ss.  234  and  244 
of  the  Code  of  Civil  Procedure  the  liabihty  of  an 
ancestral  property  or  of  a  share  of  it  for  the  debt 
covered  by  the  decree  might  be  determined  in  the 
execution  proceedings,  if  the  legal  representative 
had  been  properly  brought  on  the  record  under 
s.  234.  Held,  also,  by  Maclean,  C.J.  (Brett,  J., 
concurring),  that  the  son  being  the  legal  represen- 
tative of  the  deceased  judgment-debtor  is,  prima, 
facie,  unless  he  can  show  that  the  judgment-debtor 
left  no  self -acquired  property,  liable  to  be  brought 
upon  the  record  under  s.  234  of  the  Code.  Held,  by 
Harington  and  Mitra,  J  J.,  that  the  son  was  the 
legal  representative  and  might,  as  such,  be  brought 
upon  the  record.  Amar  Chandra  Kundu  v.  Sebak 
Chand  Chowdhury  (1907) 

I.  L.  R.  34  Calc.  642 

26. —  Property  inherited  from 

maternal  grandfather.  Mitakshara — Joint 
family — Ancestral  property.  Held,  that  a  son  in  a 
joint  Hindu  family  does  not  acquire  by  birth  an 
interest  jointly  with  his  father  in  property  which 
the  latter  inherits  from  his  maternal  grandfather. 
Vythinatha  Ayyar  v.  Yeggia  Narayana  Ayyar, 
I.  L.  R.  27  Mad.  382,  dissented  from.  Sudarsanam 
Maistri  v.  Narsimhulu  Maistri,  I.  L.  R.  25  Mad. 
149,  discussed.  Venkayyamma  Oaru  v.  Venkatara- 
manayyamma  Bahadur  Garu,  I.  L.  R.  25  Mad.  678  ; 
Karuppai  Nachiar  v.  Shankaranarayanan  Cheity, 
I.  L.  R.  27  Mad.  300,  and  Chatturbhooj  Meghji  v. 
Dharamsi  Naranji,  I.  L.  R.  9  Bom.  438,  referred  to. 
Jamna  Prasad  v.  Ram  Partap  (1907) 

I.  L.  R.  29  All.  667 


27. 


Doctrine     of     nucleus — 


Ancestral  property — Difference  between  joint  pro- 
perty, joint  family  property  and  joint-ancestral 
family  •property.  The  three  notions — (i)  joint  pro- 
perty, (ii)  joint-family  property,  and  (iii)  joint-an- 
cestral family  property  are  distinguishable.     In  all 
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three  things  there  is  a  common  subject — property  ; 
but  it  is  quahfied  in  three  different  ways.  The  joint 
property  of  the  Enghsh  law  is  property  held  by 
any  two  or  more  persons  jointly,  and  its  character- 
istic is  survivorship.  Analogies  drawn  from  it  to 
joint-family  property  are  false  or  Mkely  to  be  false 
for  several  reasons.  The  essential  quaUfication  of 
the  second  class  is  not  jointness  only,  but  a  good 
deal  more.  Two  complete  strangers  may  be  joint 
tenants,  according  to  EngUsh  law  :  but  in  no 
conceivable  circumstances  could  they  constitute  a 
joint  Hindu  family,  or,  in  that  capacity,  hold 
property.  In  the  third  case,  property  is  quahfied 
in  a  two-fold  manner :  it  must  have  been  joint- 
family  property  and  it  must  be  ancestral.  There 
must  have  been  a  nucleus  of  joint-family  property 
before  ancestral  joint-family  property  can  come 
into  existence,  because  the  word  ancestral  connotes 
descent  and  therefore  pre-esdstence.  B — because 
it  is  true  that  there  can  be  no  joint  ancestral 
family  property  without  a  previous  nucleus  of 
joint-family  proj)erty,  it  is  not  true  that  there 
cannot  be  joint-family  property,  without  a  pre- 
existing nucleus,  for  that  would  be  identifying 
joint-family  property,  with  ancestral  joint-family 
property.  Where  there  is  ancestral  joint-family 
property  every  member  of  the  family  acquires  by 
birth  an  interest  in  it,  which  cannot  be  defeated 
by  individual  alienation  or  disposition  of  any  kind. 
This  is  equally  true  of  joint-family  property.  Where 
it  is  known  or  admitted  that  some  at  least  of  the 
property  of  a  joint-family  has  come  down  to  them 
the  presumption  is  that  the  whole  property  is 
ancestral,  and  any  member  alleging  that  it  is  not 
will  have  to  prove  his  self-acquisition.  Where  pro- 
perty is  admitted  or  proved  to  be  joint-family  pro- 
perty, it  is  subject  to  exactly  the  same  legal  incidents 
in  every  respect  as  property  which  is  admitted  or 
proved  to  be  ancestral  joint-family  property. 
Further,  this  class  of  property  in  India  differs 
radically  in  origin  and  essential  characteristics 
from  the  joint  property  of  the  EngUsh  law.  The 
fundamental  principles  of  the  Hindu  joint-family 
is  the  tie  of  sapinda.<ihip.  Without  that  it  is 
impossible  to  form  a  joint  Hindu  family.  With 
it  as  long  as  a  family  is  living  together  it  is  almost 
impossible  not  to  form  a  joint  Hindu  family. 
There  is  nothing  either  in  practice  or  theory  which 
excludes  the  possibility  of  members  of  the  same 
family  starting  a  family  fortune  holding  it  as 
members  of  a  joint-family,  and  thereby  clothing 
it  with  all  the  legal  qualities  and  incidents  of  joint- 
family  property,  chief  among  which  is  that  every 
member  born  into  the  family  after  the  property  has 
acquired  that  character,  and  before  it  has  been 
divested  by  partition  obtains  by  birth  an  interest 
in  it.  Karsondas  Dharamsey  v.  Ganoabai 
(1908)  .         .  I.  li.  R.  32  Bom.  479 


28.    Money    received   at  mar- 
riage— Daydbhaga — Joint  property  or  self-acquisi- 
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tion — Money  received  at  marriage  by  a  member^ 
Money  received  by  a  member  of  a  joint  Hindu 
family  at  marriage  is  not  joint  family  property. 
Adhar  Chandra  Chatterjee  v,  Nabin  Chandra 
Chatterjee  (1907)  .  12  C.  W.  N.  103 

29.  Right  of  co-parcener's  soil 

born  after  release— Jomf  Hindu  family— 
Belease  by  a  co-parcener.  M,  a  member  of  a  joint 
Hindu  family,  being  involved  in  debt,  gave  a  release 
of  liis  share  to  his  father  in  consideration  amongst 
other  things  of  a  sum  of  R5,000.  At  the  time  of 
this  release  M  had  one  son  Uving.  On  this  son 
suing  the  co-parcenary  for  partition  it  was  held  (in 
Suit  No.  423  of  1901)  that  he  was  entitled  to  a  share 
in  the  joint  family  property  and  that  the  release 
acted  only  against  his  father  personally.  After  the 
date  of  this  decree  M  had  another  son  born,  who 
sued  the  first  son  to  recover  from  him  a  moiety  of 
the  sum  allotted  to  the  first  son  on  partition.  Held, 
that  the  second  son  was  not  entitled  to  any  share  in 
the  property.     Shivajirao  v.   Vasantrao   (1908) 

I.  Ii.  R.  33  Bom.  267 

30. Right  to  manage  charities 

— Joint  family,  right  of,  to  manage  charities — Such 
right  until  partition  vests  in  the  senior  male  member 
of  the  family.  When  the  right  to  manage  charities, 
without  any  beneficial  interest  in  the  charity  pro- 
perties, is  vested  in  a  joint  Hindu  family  the  senior 
male  member  of  such  a  family  is,  until  a  partition 
is  effected,  entitled  to  exercise  the  right  of  manage- 
ment vested  in  the  family  on  its  behalf.  Until 
partition  is  effected,  no  junior  member  is  entitled 
to  management  by  rotation,  in  the  absence  of  an 
agreement  recognising  such  right ;  nor  is  it  com- 
petent to  a  Court  to  decree  such  a  right  on  the 
ground  of  convenience.  Thandavaraya  Pillai 
V.  Shunhuoam  Pillai  (1908) 

I.  Ii.  R.  32  Mad.  167 


31. 


(6)  Self-acquired  Property. 

Property  inherited  through 


mother — Succession  of  female  to  impartible  za- 
mindari.  Property  inherited  through  a  mother 
is  not  "  self-acquired  "  as  between  her  son 
and  grandson.  Muttayan  Chetti  v.  Sangili  Vira 
Pandia  CraNNA  Tambiar    I.  L.  R.  3  Mad.  370 

32.  -     Property    acquired     from 

father-in-law  on  marriage — Liability  to  parti- 
tion. Property  acquired  from  a  father-in-law  is 
self-acquired  property,  and  therefore  not  hable  to 
be  shared  in  by  a  brother.  Beharee  Lal  Roy  v. 
Lall  Chand  Roy     .         .         .      25  W.  R.  307 


33. 


Father's  interest  in  self- 


acquired  property  of  son — Separation,  The 
doctrine  of  Hindu  law  that  a  father  takes  a  share  in 
his  son's  self -acquired  property  applies  only  to  cases 
of  families  in  joint  estate,  but  not  where  separation 


(    5071    ) 


DIGEST  OF  CASES. 


(    5072     ) 


HIinDU  LAW— JOINT  FAMILY— cowW. 

2.  NATURE    OF,    AND    INTREEST  IN, 
PROPERTY— conic?. 

(&)  Self-acquired  Property — contd. 

in  estate  has  taken  place.     Anund  Mohun  Paul 
Chowdhry   v.    Shamasoonduhi 

W.  R.  1864,  352 


34. 


Property  acquired  by  mem- 


ber -while  drawing  income  from  family. 
Property  acquired  by  a  Hindu  while  drawing  an 
income  from  his  family  is  liable  to  partition.  Rama- 
sheshaiaya  Panday  v.  Bhagabat  Panday 

4  Mad.  5 


35. 


Property  acquired  by  one 


member  in  trading — Education  at  expense  of 
joint  family.  Quc&re  :  Where  a  member  of  a  joint 
Hindu  family  subject  to  the  Mitakshara  law  has 
received  a  general  education  at  the  expense  of  the 
joint  family  funds,  but  is  shown  to  have  derived  no 
material  wealth  from  those  funds,  does  property 
which  he  afterwards  acquires  by  the  exercise  of 
his  industry  and  intelhgence  in  successful  trading 
become  joint  in  the  contemplation  of  the  Hindu 
law  ?  Decisions  of  the  Indian  Courts  bearing  on 
this  question  observed  on.  Pauliem  Valoo  Chetti 
V.  Pauliem  Sooryah  Chetty 

I.  L.  R.  1  Mad.  252 
L.  R.  4  I.  A.  109 


36. 


Onus  of  proof.     A,  a  Hindu, 


took  up  some  abandoned  waste  land  and  brought  it 
into  cultivation.  Held,  that  the  true  test  as  to 
whether  the  land  was  his  self-acquired  property  or 
not  is  whether  it  was  brought  under  cultivation  by 
family  or  self -acquired  funds,  and  the  onus  probandi 
lay  upon  those  who  allege  the  latter.  Subbayya 
V.  SuRAYYA  .         .     I.  L.  R.  10  Mad.  251 


37. 


Gains  of  science — Educational 
Gains  of  science  acquired  at  the 


family  expense. 
family  expense,  and  whilst  the  acquirer  is  receiving 
a  family  maintenance,  are  liable  to  partition, 
and  upon  the  death  of  the  acquirer  form  part  of  the 
family  property,  and  do  not  pass  to  his  widow. 
Bai  Mancha  v.  Narotamdas  Kashidas 

6  Bom.  A.  C.  54 

38. Self- acquired 

property — Partition.  The  acquisition  of  a  distinct 
property  by  a  member  of  an  undivided  Hindu 
family  without  the  aid  of  joint  funds  is  his  self- 
acquired  property,  and  is  not  subject  to  partition  ; 
but  the  improvement  or  augmentation  of  the  family 
property  by  the  exeilions  of  one  of  the  members  is 
subject  to  division.  Hindu  law  texts  regarding 
gains  of  science  estabhsh  it  as  a  rule  of  Hindu  law 
that  the  ordinary  gains  of  science  are  divisible, 
when  such  science  has  been  imparted  at  the  family 
expense,  and  acquired  while  receiving  a  family 
maintenance  ;  but  that  it  is  otherwise  when  the 
science  has  been  imparted  at  the  expense  of 
persons  who  are  not  members  of  the  acquirer's 
family.  When  the  Hindu  texts  speak  of  the  gains 
of  science,  they  intend  the  special  training  for  a 
particular  profession  which  is  the  immediate  source 
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of  the  gains,  and  not  the  general  elementary 
education  which  is  the  stepping-stone  to  the 
acquisition  of  all  science.  Consequently,  the  pro- 
perty acquired  by  a  Subordinate  Judge  who  had 
received  elementary  education  at  the  family 
expense,  but  a  knowledge  of  law  and  judicial 
practice  without  such  aid,  is  impartible.  The 
ruUng  of  the  Privy  Council  in  Luximon  Rao  Svdasev 
V.  Mullar  Rao  Bajee,  2  Knapp  60,  interpreted  to 
mean  no  more  than  that  law  as  now  settled,  viz., 
that  when  there  is  ancestral  property  by  means  of 
which  other  property  may  have  been  acquired, 
then  it  is  for  the  party  alleging  self -acquisition  to 
prove  that  it  was  acquired  without  any  aid  from  the 
family  estate.  Bai  Mancha  v.  Narotatndas,  6  Bom. 
i,  distinguished.  Dictum  of  Mitteb,  J.,  in 
Dhunookdharee  v.  Gumput  Lai,  11  B.  L.  R.  201  ; 
10  W.  R.  122,  that  the  Hindu  law  nowhere  sanc- 
tions the  contention  that  the  acquisition  of  a 
member  of  a  Hindu  family  who  has  receivexi  edu- 
cation from  the  joint  estate  is  liable  to  partition — 
commented  on  as  not  strictly  correct.  Lakshman 
Mayaram  v.  Jamnabai     .     I.  L.  R.  6  Bom.  225 


39. 


Fruits    of     ele- 


mentary education  impartible — Earnings  of  different 
co-sharers  thrown  into  the  joint  stock — Estoppel — 
Alienation  of  joint  property  by  manager  of  family. 
Three  brothers — K,  M,  and  N — were  members 
of  a  joint  Hindu  family  living  at  Nagothna.  M  and 
N  went  to  Baroda  and  obtained  employment 
there  as  karkuns.  They  had  not  received  anything 
more  than  a  rudimentary  education  before  they  left 
their  family  house  at  Nagothna.  K  remained  at 
home  to  look  after  the  affairs  of  the  family.  M  and 
N  used  to  remit  moneys  from  time  to  time  for  the 
support  of  the  family  at  Nagothna.  With  money 
supphed  by  M  and  N,  K  redeemed  the  family  house 
from  mortgage  and  purchased  lands  at  Nagothna, 
varvatni  and  vagni.  These  lands  were  entered  in 
the  revenue  records  in  ^'s  name.  K  managed  the 
whole  property  and  applied  the  rents  to  the  support 
of  the  family.  In  1881  K  mortgaged  the  property. 
In  1885  M  and  N  brought  this  suit  to  recover  pos- 
session of  the  house  and  lands,  alleging  that  they 
were  their  self -acquired  property,  and  that  K  had 
no  power  to  alienate  them.  They  also  pmyed,  in 
the  alternative,  for  a  partition  of  their  two-thirds 
share  of  the  property.  Held,  that,  the  plaintiffs 
having  received  only  a  rudimentary  education  in 
their  family,  their  earnings  in  the  exercise  of  their 
profession  as  karkuns  were  self -acquired  f.nd 
impartible,  and  that  the  property  purchased  or 
redeemed  with  those  earnings  would  also  be 
impartible,  unless  it  appeared  that  they  had 
voluntarily  thrown  such  property  into  the  joint 
stock,  with  the  intention  of  abandoning  all  separate 
claims  upon  it.  If  they  did  so,  the  property  would 
thereupon  become  joint  property.  Held,  also.  that,, 
the  plaintiffs  having  held  out  K  as  the  manager  of 


(    5073     ) 


DIGEST  OF  CASES. 


(    5074    ) 


HINDU  LAW— JOINT  FAMILY— cow^cZ. 

2.  NATIE^RE  OF,  AND  INTEREST  IN, 
PROPERTY-— conW. 

(&)  Self-acquired  Property — contd. 

the  whole  estate  so  as  to  induce  outsiders  dealing 
with  him  to  believe  that  he  had  authority  to  mort- 
gage the  whole  interest  of  the  three  brothers  in  the 
property,  they  (the  plaintiffs)  were  estopped  from 
contending  that  the  mortgages  effected  by  K  were 
not  binding  on  their  shares,  if  K  did,  as  a  matter  of 
fact,  borrow  the  money  for  the  benefit  of  the  family. 
Krishnaji  Mahadev  v.  Moro  Mahadev 

I.  L.  R.  15  Bom.  32 


40. 


General  educa- 


tion acquired  at  the  expense  of  -  the  joint  family 
funds.  Held,  that  the  mere  fact  that  a  member  of  a 
joint  Hindu  family  had  acquired  a  certain  general 
education  of  a  not  very  advanced  character  at  the 
expense  of  the  joint  family  funds  would  not  have  the 
result  of  making  all  the  subsequent  earnings  of  that 
member  joint  family  property,  but  they  would 
remain  his  self -acquired  property.  Pavliem  Valoo 
Chetttj  V.  Pauliem  Sooryah  Chetty,  I.  L.  R.  1  Mad. 
252,  and  Krishnaji  Mahadev  v.  Moro  Mahadev, 
I.  L.  R.  15  Bom.  32  referred  to  and  followed. 
Lachmin  Ktjar  v.  Debi  Prasad 

I.  L.  R.  20  All.  435 


41. 


-Prostitution.    The 


ordinary  gains  of  science  are  divisible  when  such 
science  has  been  imparted  at  the  family  expense  and 
acquired  while  receiving  a  family  maintenance. 
Secus,  where  the  science  has  been  imparted  at  the 
expense  of  persons  not  members  of  the  learner's 
family.  The  trade  of  prostitution  is  recognized  and 
legalized  by  Hindu  law.  Chalakonda  Alasani 
V.  Chalakonda  Ratan  Chalam     .     2  Mad.  56 

42.   Income  derived  from  pro- 

stitution — Dancing  girl — Education  in  dancing 
and  music.  Property  acquired  with  income  derived 
from  prostitution  by  a  Hindu  dancing  girl  who  has 
received  the  ordinary  education  in  music  and  danc- 
ing is  not  partible.     Boolooam  v.  Sworn  \m 

L  L.  R.  4  Mad.  330 


43. 


Frofessional     earnings  of 


vakil — Self -acquired  property — Gains  of  science. 
Upon  the  question  whether  the  professional  earn- 
ings of  a  vakil  were  generally  his  self -acquisition  and 
impartible: — Held  by  Kindersley,  J.,  that  the 
question  must  be  upon  the  facts  in  each  case,  how 
far  the  common  family  means  were  instrumental  in 
enabling  the  professional  man  to  earn  the  property 
which  is  claimed  as  subject  to  partition.  The  fair 
presumption  is  that  such  attainments  as  are  usuallj' 
possessed  by  a  vakil  have  been  acquired  with  the 
assistance  of  the  family  means.  By  Hollowav,  J., 
that  the  ordinary  gains  of  science  by  one  who  has 
received  a  family  maintenance  are  certainly  partible. 
Moreover,  within  the  meaning  of  the  authorities  a 
vakil's  business  is  not  matter  of  science  at  all. 
DuRVASULu  Ganoadharudu  v.  Durvasula  Nara- 
8AMMAH 7  Mad.  47 
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44,  Partnership       property — 

Agreement  allowing  members  to  draw  separately 
from  assets  of  firm — Self-acquired  property.  Where 
the  relation  between  the  plaintiff  and  the  defendant 
(two  brothers)  was  not  strictly  that  of  members  of  a 
joint  undivided  Hindu  family,  since  although  they 
were  joint  as  to  their  general  concerns,  and  in  some 
sense  joint  as  members  of  a  family,  yet  that  relation 
was  qualified  by  the  provision  contained  in  a  family 
arrangement  whereby  each  member  of  the  family 
might  take  out  and  use  assets  derived  from  a  part- 
ner-ship firm  for  the  benefit  of  his  sole  and  separate 
speculations  : — Held,  that  the  plaintiff  was  not 
entitled  to  throw  his  own  and  his  brother's  acquisi- 
tions into  hotchpot  and  to  claim  an  equal  division 
of  them.  The  arrangement  being  of  such  an 
extraordinary  character  as  to  leave  it  in  the  power 
of  each  member  to  draw  to  an  unlimited  ext-ent  upon 
the  assets  of  the  firm,  the  Privy  Council  declined  to 
extend  the  operation  of  such  an  agreement  one  iota 
beyond  its  terms,  and  were  therefore  of  opinion 
that  the  High  Court  was  right  in  drawing  a  dis- 
tinction between  pledging  the  credit  of  the  firm 
and  drawing  out  money  actually  belonging  to  the 
firm.     NuRSiNGH  Doss  v.  Narain  Doss 

26  W.  R.  17 

Affirming  decision  of  High  Court  in  s.c. 

3  N.  W.  217 


45. 


Self-acquired  immoveables 


— Construction  of  words  of  a  sanad  granting  an 
absolute  estate  of.  inheritance — Change  of  ancestral 
character  of  immoveables — Mortgage  and  foreclosure 
— Bond  fide  re-acquisition  for  value  by  nwrtgagor''8 
descendant.  A  father,  being  a  member  of  an  un- 
divided family  subject  to  the  Mitakshara,  can  ex- 
ercise full  power  of  disposition  at  his  own  discretion 
over  immoveables  which  he  has  himself  acquired  as 
distinguished  from  ancestral  property.  The  im- 
moveables alienated  by  a  father's  gift,  disputed  by 
his  son,  partly  consisted  of  zamindari  rights  in 
villages  which  had  been  at  one  time  ancestral  in  the 
family,  but  had  been  transferred  to  satisfy  the  debts 
of  an  ancestor,  and  had  been  acquired  back  by  his 
descendant,  the  donor.  As  to  one  of  these  villages, 
the  Courts  below  had  differed  whether  it  was  self- 
acquired  property  in  the  donor's  hands.  It  had 
been  mortgaged  by  the  ancestors  ;  and  the  mortgage 
had  been  foreclosed  under  Regulation  XVII  of  1806, 
before  having  been  re-acquired  by  the  donor.  That 
the  foreclosure  and  re-acquistion  were  genuine  were 
facts  found  upon  evidence,  including  that  of  prior 
concurrent  decrees  maintaining  the  foreclosure,  as 
between  other  parties.  Held,  that  the  re-acquisi- 
tion was  not  a  redemption  of  an  estate  inherited 
from  an  ancestor,  and  merely  encumbered  ;  but  that 
the  once  ancestral  character  of  this  village  had  been 
destroyed  by  the  foreclosure.  Like  the  other 
villages  alienated  by  the  father's  gift,  it  was  self- 
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acquired  by  the  donor.  Other  immoveable  pro- 
perty comprised  in  the  gift  consisted  of  a  malikana 
payable  out  of  other  villages  conferred  upon  the 
donor  by  a  Government  sanad  granting  a  muafi  on 
Beven  villages  to  him  for  life,  and  declaring  that 
* '  the  zamindars  who  now  pay  the  revenue  will  pay 
it  to  him,  and  after  him  they  shall  ever  pay  ten  per 
cent,  as  malikana  allowance  to  his  heir  after  the 
deduction  of  Government  revenue  for  generation 
after  generation."  Held,  that  the  grant  of  the 
malikana  was  absolute  to  the  one  grantee  :  that 
there  were  not  two  gifts,  one  for  life  to  the  grantee 
and  the  other  a  distinct  gift  after  his  death,  to  the 
person  who  should  then  be  his  heir.  The  malikana 
formed  part  of  the  grantees  heritable  property  and 
was  self- acquired.  Balwant  Singh  v.  Rani- 
KiSHORi  .         .         .     I.  L.  K.  20  All.  267 

L.  B.  25  I.  A.  54 

Rao  Balwant  Singh  v.  Ranikishori 

2  C.  W.  N.  273 


46.   

family — A  ncestral 


Joint       Hindu 
-Self-acquired   property 


property- 
— Property  inherited  from  collateral,  acquired  after 
litigation  supported  hy  joint  family  funds.  The  head 
of  a  joint  Hindu  family  owning  a  large  amount  of 
joint  ancestral  property  acquired  by  inheritance 
from  a  collateral  branch  of  the  fanaily  property  both 
moveable  and  immoveable  after  litigation  ending 
in  a  compromise.  This  litigation  was  carried  on  by 
means  of  money  belonging  to  the  joint  family 
business.  Held,  on  a  finding  that  the  business  of 
the  family  usually  necessitated  the  existence  of  a 
very  large  floating  balance,  and  that  the  money 
used  for  this  litigation  was  in  a  short  time  re- 
credited  by  the  head  of  the  family  in  the  family 
accounts,  that  the  money  should  be  treated  as 
borrowed,  that  there  was  no  appreciable  detriment 
to  the  ancestral  property,  and  consequently  the 
property,  which  passed  under  the  compromise 
above  referred  to,  was  self -acquired  and  not  ances- 
tral property.  Rani  Mewa  Kunwar  v.  Ra7ii  Hulas 
Kunwar,  L.  R.  1  I.  A.  157,  and  Rai  Nursing  Das  v. 
Rai  Narain  Das,  3  All.  H.  C.  217,  referred  to. 
Bachcho  Kunwar  v.  Dharam  Das  (1906) 

I.  L.  R.  28  All.  347 


47. 


Devise     of      self-acquired 


property  to  sons — Self-acquired  property — 
Nature  of  son's  interest.  Semble  :  That  property 
which  is  the  self -acquired  property  of  a  Hindu  who 
has  sons  and'grandsons  and  is  devised  by  will  to  one 
of  the  owner's  sons  remains  after  devolution  self- 
acquired  property  and  does^not  become  the  joint 
property  of  the  devisee  and  his  sons.  Jugmohandas 
Mangaldas  v.  Sir  Mangaldas  Nathuhhoy,  I.  L.  R. 
10  Bom.  528,  followed.  Tarachand  v.  Reeh  Ram,  3 
Mad.  H.  C.  50,  and  Muddun  Gopal  Thakoor  v.  Ram 
Buksh  Pandey,  6  W.  R.  71,  dissented  from.  Semble, 
also,  that  where  the  sons  of  a  Hindu   father,  ap- 
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parently  members  with  their  father  of  a  joint  Hindu 
family,  took  under  their  father's  will  property 
acquked  by  him  under  the  will  of  his  father,  devised 
to  them  separately  by  name  ;  but  continued  to 
live  in  the  manner  of  a  joint  Hindu  family  and 
treated  at  all  events  the  immoveable  property  for  a 
series  of  years  in  all  respects  as  if  it  were  joint 
ancestral  property,  the  property  so  devised  remained 
separate  property  according  to  Hindu  law.  Ap- 
povier  v.  Rama  Suhha  Aiyan,  11  Moo.  I.  A.  75,  and 
Balkishen  Das  v.  Ram  Narain  Sahu,  L.  R.  30  I.  A. 
139,  referred  to.  Parsotam  Rao  Tantia  v. 
Janki   Bai    (1907)     .       .    I.  L.  R.  29  All.  354 

48.  Presumption    as   to    the 

character  of  the  property  held  by  the 
father — Self-acquisition.  A  Hindu,  who  had  a  son 
and  that  son's  son  living  with  him,  made  a  deed  of 
gift  of  his  property  in  favour  of  his  grandson.  In 
that  deed  the  property  was  described  as  his  self- 
acquired  property ;  and  the  deed  was  attested  by 
his  son.  It  was  shown  that  the  son  had  knowledge 
of  the  contents  of  the  deed.  Held,  that  the  above 
facts  led  to  the  inference  that  the  property  was 
self-acquired.     Kallianji  v.  Bezanji  (1908) 

I.  L.  B.  32  Bom.  512 

3.  NATURE  OF  JOINT  FAMILY  AND  POSI- 
TION OF  MANAGER. 

1. Position         of     m.anager — 

Agent.  The  managing  member  of  a  Hindu  joint 
family  holds  a  position  in  relation  to  the  other 
members  of  the  family  and  the  family  property 
peculiar  to  himseK  and  not  precisely  analogous  to 
anything  known  to  English  law.  He  is  not  the 
agent  of  the  other  members  of  the  family.  Muham- 
mad AsKARi  V.  Radhe  Ram  Singh 

I.  L.  B.  22  All.  307 

2.  -—  Bights      of     members     of 

family — Position  of  manager — Agent — Trustee. 
Members  of  a  Hindu  family,  with  vested  interest  in 
their  joint  property,  choosing  to  continue  in  a  state 
of  commensality  and  joint  fruition,  do  not  possess  in- 
dividually any  several  proprietary  right  other  than 
an  alienable  right  to  call  for  partition.  The  karta 
of  a  joint  Hindu  family  in  general  is  the  mere  mouth- 
piece of  the  family  and  not  an  agent  with  delegated 
authority  in  a  fiduciary  and  accountable  relation  to 
the  rest  of  the  family.  As  long  as  a  member  of  such 
a  family  is  a  minor,  the  karta  is  in  the  position  of  a 
trustee  for  him  of  the  joint  property  to  the  extent  of 
his  share  in  it,  and  is  liable  to  account  for  it  to  him 
when  the  trusteeship  ceases.  Chuck  UN  Lall 
Singh  v.  Poran  Chunder  Sihgh  .  9  W.  E.  483 

3.  Agreement  between  mem- 
bers of  a  Hindu  family — Their  estate  managed 
hy  one  in  the  relation  of  ordinary  agent  to  prin- 
cipal— Liability  to  account.    Three  brothers  of  a 
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joint  Hindu  family  agreed  that  their  estate  should 
remain  joint,  excepting  the  share  of  a  separated 
fourth  brother,  which  was  excluded.  It  was  in  the 
agreement  that  the  eldest  of  the  three  should 
manage  the  family  estate,  and  that  after  twelve 
years,  and  after  an  account  rendered  by  him  of  the 
profit  and  loss,  a  division  among  them  should  be 
made ;  any  one  of  them  to  obtain  his  share  on 
giving  up  his  portion  of  the  profits.  In  a  suit  for 
partition  commenced  by  one  of  the  brothers  and 
carried  on  by  his  representatives,  the  term  having 
expired  : — Held,  that  the  true  construction  was  that 
the  above  was  not  a  mere  agreement  to  postpone 
partition,  leaving  the  family  status  of  the  brothers 
uninterrupted,  but  was  an  agreement  which  put 
them  on  a  new  footing.  Upon  reference  to  several 
terms  of  the  agreement,  it  appeared  that  the  elder 
had  become  liable  on  the  footing  of  an  ordinary 
agent,  accountable  for  receipts  and  expenditure, 
and  that  he  was  not  in  the  position  of  the  managing 
member  of  a  joint  family  liable  only  to  account  as 
to  the  then  existing  estate  of  the  property.     Setru- 

CHERLA  RaMABHADRA  V.  SeTRUCHERLA  ViRA- 
BHADRA    SURYANARAYANA   I.  L.  R.  22  Mod.  470 

li.  R.  26  I.  A.  167 
3  C.  W.  N.  533 


4. 


Manager,  liability  of,  to  ac- 


count— Partnership,  distinction  between  Hindu 
family  and.  The  manager  of  a  joint  Hindu  family 
is  not,  by  reason  of  his  occupying  that  position, 
bound  to  render  an  account  to  the  other  members  of 
the  family.  There  is  no  analogy  in  this  respect 
between  a  joint  Hindu  family  and  a  partnership. 
Where  it  was  arranged  amongst  the  members  of  a 
joint  Hindu  family  that  the  accounts  of  a  banking 
business  carried  on  by  them  should  be  kept  on  the 
understanding  that  the  profits,  when  realized, 
should  be  divided  amongst  the  individual  members 
in  certain  proportions,  and  that  the  expenses  of 
each  member  should  be  credited  and  charged  in  the 
name  of  each  member : — Held,  that  this  was  in  the 
nature  of  a  partnership,  and  an  account  was  decreed. 

RA2TGANMANI   DaSI   V.    KaSINATH   DuTT 

8  B.  li.  R.  O.  C.l :  13  W.  R.  76  note 


6. 


Suit  for  account 


during  minority  of  members.  A  managing  member 
of  joint  Hindu  family  is  bound  to  render  an  ac- 
count of  his  management  to  his  co-sharers,  and  he  is 
liable  to  a  suit  if  he  refuses  to  do  so.  And  such  suit 
will  lie  even  if  the  parties  suing  were  minors  during 
the  period  for  which  the  account  is  asked.     Abhay- 

€HANDRA  Roy  ChOWDHRY  v.   PYARrMOHTJN  GOOHO 

I        6  B.  Ii.  R.  347 

s.c.  Obhoy  Chunder  Roy  Chowdhry  v. 
Pearee  Mohun  Gooho  .   13  W.  R.  F.  B.  75 


6. 


Suit  for  account 


of  portion  of  joint  property.  One  member  of  a 
joint  Hindu  family  sued  another,  who  was  the  man- 
ager, for  a  moiety  of  two  items  pertaining  to  the 
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ancesti-al  estate,  which  she  alleged  that  the  defend- 
ant had  misappropriated.  Held,  that  the  form  of 
the  suit  was  wrong,  and  that  the  plaintifiE  should 
have  sued  for  an  account  of  the  whole  joint  family 
property.     Nowlaso  Kooeree  v.  Lalljee  Modi 

22  W.  R.  202 


7. 


—    Suit     by    a    co- 

the  profits  of  a  joint 

of     partner. 


parcener  for  an  accourd  of 
family  firm — Injunction — Exclusion 
A  member  of  a  joint  Hindu  family  cannot  maintain 
a  suit  for  an  account  of  the  profits  of  a  partnership 
which  is  alleged  to  be  joint  family  property,  and  an 
award  of  his  share  in  such  profits  when  ascertained. 
This  rule  of  Hindu  law  does  not  prevent  an  injunc- 
tion being  granted  in  cases  in  which  one  member  of 
the  family  is  prevented  from  taking  part  in  the 
business  of  the  firm.     Ganpat  v.  Annaji 

I.  L.  R.  23  Bom.  144 


8. 


Bight      of       ex- 


cluded minor  to  account.  Where  an  infant  has  been 
ejected  by  the  manager  of  the  joint  Hindu  family 
from  the  family  house,  and  excluded  from  enjoy- 
ment of  the  family  property,  the  manager  is  bound 
to  account  to  the  ii^ant  for  mesne  profits  from  the 
date  of  his  exclusion.  The  rule  which  limits  the 
right  of  members  of  a  Hindu  family  seeking  imrti- 
tion  to  a  division  of  the  family  property  existing  at 
the  date  of  the  division  not  applying.  Krishna  v. 
Subbanna      .         .         .      I.  L.  R.  7  Mad.  564 


8. 


Suit    for 


share 
right 


of  profUfi — Suit  for  partition — Account, 
to.  A  member  o|  a  joint  Hindu  fanuly  cannot  sue 
for  a  share  of  the  profits  of  the  joint  family  estate, 
as  he  has  no  definite  share  until  partition.  He  may 
sue  for  a  partition  of  such  estate  unless  by  a  family 
usage  of  special  law  it  is  impartible,  and  then  is 
entitled  to  an  account.  Pirthi  Lal  v.  Jowahir 
Singh      .         .         .         .  I.  L.  R.  14  Calc.  498 

L.  R.  14  I.  A.  37 

See  Shankar  Baksh  v.  Hardeo  Baksh 

I.  L.  R  16  Calc.  397 
L.  R.  16  L  A.  71 


10. 


Reference  to  arbitration — 


Power  of  father  as  manager  of  joint  family  to  refer 
to  arbitration  the  partition  of  the  joint  family 
property — Effect  of  award.  It  is  competent  to  the 
father  of  a  joint  Hindu  family  in  his  capacity  of 
managing  member  of  the  family  to  refer  to  arbitra- 
tion the  partition  of  the  joint  family  property,  and 
the  award  made  on  such  a  reference,  if  in  other  res- 
pects valid,  will  be  binding  on  the  sons.  Jaqan 
Nath  v.  Mannu  Lal       .         I.  L.  R.  16  All.  231 

11.  Remuneration  for  manage- 
ment. In  a  Suit  for  partition  of  family  pro- 
perty, one  of  the  defendants  claimed  to  be  credit- 
ed with  a  sum  payable  to  him  as  the  managing 
co-parcener  under  a  deed  of  management  to 
which  the  plaintiff  was  not  party : — Held,  that  the 
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claim  under  the  deed  of  management  was  not*valid 
against  the  plaintiff.  In  the  absence  of  a  valid 
special  agreement,  the  managing  co-parcener  of  a 
joint  Hindu  family  is  clearly  not  entitled  to  re- 
muneration, he  being  a  joint  owner  of  the  property 
which  he  manages.  Krishnasami  Ayyangar  v. 
Rajagopala  Ayyangar     .  I.  L.  R.  18  Mad.  73 


12. 


Power     of    manager     to 


revive  a  time-barred,  debt — Limitation  Act 
{XV  of  1877),  s.  19.  The  manager  of  a  Hindu 
family  has  no  power  to  revive  by  acknowledgment  a 
debt  barred  by  imitation,  except  as  against  himself. 
DiNKAR  V.  Appaji      .  I.  L.  R.  20  Bom.  155 


13. 


Partnership — Mitakshara  doc- 


trine of  joint  family  fro  party — Limitation  Act  {XV 
of  1877),    *S'c^.    //,    Art.    106— Contract    Act  {IX 
of   1872),  es.    239,   253.     V  and  his  five  sons  cons- 
tituted an  undivided  Hindu  family.     V  and  his 
three  elder  sons  lived  apart  from  the  two  youngest 
sons,  and  were  in  possession  of  some  ancestral  pro- 
perty.    The  two  youngest  sons  were  plaintiff  and 
first  defendant,  respectively,  in  this  suit.     Plaintiff 
sued  this  brother  for  an  account,  and  for  partition 
of  certain  property  which  he  alleged  to  be  the  pro- 
perty of  a  joint  family  consisting  of  the  first  defend- 
ant and  himself.     The   property    had,  as  plaintiff 
alleged,  been  acquired  from  the  funds  of  a  business 
which  had  been  carried  on  jointly  by  him  and  first 
defendant  until  1894,  and  continued  by  the  first 
defendant  until  the  institution  of  the  suit.     It  was 
alleged  that,  although  there  had  not  been  an  express 
agreement  of  partnership,  in  the  circumstances  of 
the  case  an  agreement  under  which  plaintiff  had 
become  jointly  interested  in  the  business  ought  to  be 
inferred.     Held,    that    plaintiff    had    not    a    joint 
interest   in  the   contract   business,    and   was   not 
entitled  to  claim  a  share  in  it.     Held,  also,  that, 
even  if  such  an  interest  had  existed,   plaintiff's 
claim    was    barred    by    limitation.     Maung    Tha 
Hnyin  v.  Mah  Thein  Myah,  L.  R.  27  I.  A.  189, 
distinguished.     Per    Bh  ash  yam    Ayyangar,    J. — 
It   was   impossible   to   regard    plaintiff   and   first 
defendant  as  forming  in  themselves  an  undivided 
family  owning  joint  family  property  as  a  corporate 
body.     Sham  Narain  v.   Court  of   Wards,   20   W. 
B.   197,   commented  on.     The  origin  and  nature 
of  the  Mitakshara  doctrine  of    joint    family    pro- 
perty discussed.     Peddayya  v.  Ramalingam,  I.  L. 
R.  11  Mad.  406,   referred  to.     Radha  Churn  Dass 
v.    Kri'pa   Sindhu    Dass,    I.    L.    R.    5   Calc.  474, 
considered.     Rampershad    Tewarry    v.    Sheochum 
Dass,  10  M.  I.  A.  490,  distinguished.    Sudarsanam 
Maistri  v.  Narasimhulu  Matstri  (1901) 

I.  L.  R.  25  Mad.  149 

14.  Partnership  with 


manager  of  joint  family — Death  of  manager,  effect  of 
— Joint  family  and  joint  family  business,  nature  of 
— Partner,  right  of,  to  sue  for  particular  assets  after 
suit  for  general  account  barred—Limitation  Act  {XV 
of  1877),  Sch.  II,  Art.  106,    Where  K,  the  manager 
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of  a  joint  Hindu  family,  enters  into  a  partnership 
for  the  family  benefit  with  S,  a  stranger  to  the 
family,  the  partnership  is  dissolved  on  the  death 
of  K,  in  the  absence  of  any  agreement  with  the  survi- 
vors. How  far  a  joint  Hindu  family  resembles  a 
corporation  sole  and  how  far  a  joint  family  business 
resembles  a  partnership  considered.  Sanudbhai 
Nathubhai  v.  Someshvar,  Mongol,  and  Harkisan, 
I.  L.  R.  5  Bom.  38,  referred  to.  Although  a  suit  for 
general  account  of  a  partnership  wiU  be  barred 
under  Sch.  II,  Art.  106  of  the  Limitation  Act,  if 
brought  more  than  three  years  after  the  dissolution 
of  the  partnership,  a  suit  will  lie  for  recovering  a 
share  of  any  particular  asset  received  by  a  partner 
after  such  dissolution,  if  such  suit  is  brought  within 
time  and  if  such  claim,  having  regard  to  previous 
dealings,  is  not  inequitable.  Merwanji  Hormusji 
V.  Rustomji  Burjorji,  I.  L.  B.  6  Bom.  628,  and 
Knox  V.  Gye,  L.  B.  5  H.  L.  656,  followed.     SoK- 

KANDHA  VaNNIMUNDAR  V.     SOKKANADHA  VaXNI- 

mundar  (1905)    .         .       I.  L.  R.  28  Mad.  344 

15.  Minor    co-parceners — Joint 

Hindu  family — Guardian  of  the  family  property 
appointed  by  the  Court-— Guardianship  ceases 
when  one  of  the  co-parceners  attains  majority — 
Guardianship  goes  to  the  adult  co-parcener.  Where 
a  joint  Hindu  family  consists  of  co-parceners,  who 
are  all  minors,  the  co-parceners  forming  one  group, 
the  Court  has  jurisdiction  to  appoint  a  guardian  of 
the  property  of  that  group  as  a  whole.  But  when, 
subsequently,  one  of  that  group  arrives  at  the  age 
of  majority,  the  guardianship  of  the  person  appoint- 
ed by  the  Court  ceases,  and  the  Court  is  bound  to 
hand  over  the  joint  family  property  to  the  adult  co- 
parceners notwithstanding  the  fact  that  other  co- 
parceners are  minors.  Virupakshappa  v.  Nil- 
gangava,  I.  L.  B.  19  Bom.  301,  applied,  Bindaji  v. 
Mathurabai,  I.  L.  B.  30  Bom.  152,  followed.     Ram- 

CHANDRA  V.  KriSHNARAO  (1908)       . 

I.  L.  R.  32  Bom.  259 


16. 


Protection  by  Magistrate — 


Possession  by  the  manager  of  a  joint  Hindu  family 
can  be  protected  by  a  Magistrate  by  proceedings  under 
s.  145  of  the  Code.  The  managing  member  of  a  co- 
parcenary governed  by  the  Mitakshara  Law  has  a 
recognised  position  of  superiority  with  well-defined 
rights  of  management  and  possession  independent 
of  the  consent  of  the  other  members  of  the  co- 
parcenary. A  Magistrate  has  jurisdiction  to  protect 
a  manager  in  such  possession  by  proceedings  under 
s.  14  of  the  Criminal  Procedure  Code.  Sri  Mohan 
Thakur  v.  Narsing  Mohan  Thakur,  I.  L.  B.  27 
Calc.  259,  referred  to  and  approved.  Bhaskari 
Kasavarayadxj  v.  Bhaskaram  Chalapatirayudu 
(1908)  .        .         .        I.  L.  R.  31  Mad.  318 

17.       Liability     of    karta   to 

account — Settled  account — Be-opening  on  ground 
of  error  or  omission — Bight  to  surcharge  and 
falsify — Onus — Pleadings — Frame  of  plaint — Objec- 
tion when  to  be  taken — Partial  partition — Suit  to 
partition  unpartitioned  property.     The  manager  of  a 
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joint  family  administers  it  for  the  purposes  of  the 
family,  and  so  long  as  he  does  this,  he  is  not  under 
the  same  obUgation  to  economise  or  to  save  as 
would  be  the  case  with  a  paid    agent  or  trustee. 
Bajah  Setrucherla  v.  Eajdh    Setrucherla,  L.  R.  26 
I.    A.     167,    referred  to.     When    accounts    have 
to  be  taken  with  a    view  to  a  partition  of  joint 
family  properties  the  enquiry  is  mainly  into  assets 
then  existing  in  the  hands  of  the  different  members 
of  the  family.     The  head  of  the    family  cannot  in 
general  be  called  upon  to  defend  the  propriety  of  the 
past  transactions  of  the  family.     Jug   Mohan  Das 
V.  Mangal  Das,  I.  L.  R.  10  Bom.  528  at  pp.  561  and 
581,    Narayan     v.    Nathji,     I.    L.    R.    28    Bmn. 
201  ;      Ahiwy     Charan    v.    Peari,    5    B.    L.    R. 
247  :    13    W.    R.    75 ;    Surjeemonee     v.     Dino- 
bundhoo,  6  Moo.  I.   A.   326,'  referred  to.     When 
accounts  have  been  settled,  they  are  prima  facie  to 
be  taken  as  a  settlement  of  all  valid  items  of  debit 
and  credit  existing  between  the  parties  at  the  time 
of  settlement,  but  the  parties  will  not  be  concluded 
by  such  presumption  as  to  matters  which  were  not 
contemplated  by  them  or  which  were  not  in  fact 
included  in  the  settlement,  though  they  existed  at 
the  time,  provided  there  is  no  element  of  estoppel 
or  no  obligatory  agi*eement  between  the  parties  as 
upon    a    settlement    and    mutual    compromises. 
Helan   Dassi   v.    Durga   Das,    4    C.    L.    J.    323^ 
referred  to  and  explained.     The  onus  is  always  on 
the  party  having  Uberty  to  surcharge  and  falsify 
on  the  ground  of  mistakes    and  omissions.     An 
account  which  has  been  settled  may  be  rectified,  if 
mistake   is   established   and   it  does   not   matter 
whether  the  error  in  the  accounting  occurred  by 
accident  or  design,  nor  is  it  necessary  that  the  error 
or  mistake  should  be  mutual.     Ordinarily  when 
the  plaintifE  impeaches  accounts  which  have  been 
settled,  on  the  ground  of  errors,  such  errors  ought 
to  be  specifically  stated.     Where  the  plaintiff  did 
not  make  specific  averment  of  errors,  but  asked  for 
relief  only  upon  the  general  ground  that  items  of 
joint  family  property  had  been  excluded  from  par- 
tition, but  no  objection  was  taken  by  the  defend- 
ants to  the  frame  of  the  suit,  and  after  the  preli- 
minary question  of  the  Hability  of  the  defendant  to 
render  account  had  been  decided  in  favour  of  the 
plaintiff,  the  parties  went  into  an    elaborate  ex- 
amination of  the  accounts  without  objection  and 
it  did  not  appear  that  the  defendant  was  in  any 
way  prejudiced  by  the  omission  in  the  plaint.  Held, 
that    the    objection    that  the    errors    were    not 
specified  in  the  plaint  could  not  prevail.     Mohesh 
Chandra  v.  Radha   Kishore,  12  C.  W.  N.   28  :    s.  c. 
6   G.   L.   J.   5S0,   590,     distinguished.    Property 
excluded    from    partition    continues    to    be   joint 
property  and    is  liable    to    ])artition.     Bhowani 
Proshad  Shahu  v.  Juqernath  Shahtj  (1909) 

13  C.  W.  N.  309 

4.  DEBTS  AND  JOINT  FAMILY  BUSINESS. 

1. Debt  incurred  by  manager 

— Presumption    of    debt    being    on    joint    account. 
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Though  property  of  a  joint  Hindu  family  is  primd 
facie  Jbint,  yet  as  there  is  nothing  to  prevent  an  indi- 
vidual managing  member  from  contracting  debts  on 
his  own  account,  there  is  no  presumption  that  a  debt 
contracted  by  him  is  joint.  Sunkur  Pershad  v. 
GoTjRY   Pershad     .         .     I,  L.  R.  5  Calc.  321 


2. 


Duty    of    pur- 


chaser from  manager  of  family — Minor  members. 
A  debt  incurred  by  the  head  of  a  Hindu  family  resid- 
ing together  under  ordinary  circumstances,  is  pre- 
sumed to  be  a  family  debt ;  but  when  one  of  the 
members  is  a  minor,  the  creditor  seeking  to  enforce 
his  claim  against  the  family  property  must  show  that 
the  debt  was  contracted  bond  fide  and  for  the  benefit 
of  the  family.  Hunoomanpersaud  Pandey  v.  Ba- 
booee  Munraj  Kooniveree,  6  Moo.  I.  A.  393, 
followed.    Tandavabya  Mxtdali  v.  Valli  Ammai* 

1  Mad.  398 


3. 


Liability  of    members    for 


separate  debts  of  deceased  brother — Survi- 
vorship. P,  an  undivided  Hindu  co-parcener,  died 
on  the  7th  August  1874,  leaving  him  surviving  a 
brother  C  and  a  son  N.  N  subsequently  died  on  the 
2nd  July  1875.  In  a  suit  brought  by  plaintiff 
against  C,  on  a  bond  executed  by  P  as  surety  for 
one  R  : — Held,  that  the  family  property,  which  on 
N^8  death  became  vested  by  survivorship  in  C,  was 
not  in  his  hands  liable  for  the  separate  debts  of  P  or 
N.  Narsinbhat  bin  Bapubh.\t  v.  Chenapa  bin 
NiNOAPA     .         .         .         I.  L.  R.  2  Bom.  375 


4. 


Debt    [incurred     by     joint 


family — Duty  of  purchaser — Reasonable  enquiry. 
A  person  lending  money  on  the  security  of  the  pro- 
perty of  an  undivided  Hindu  family  is  bound  to 
make  enquiries  as  to  the  necessity  that  exists  for 
such  loan.  If  he  lends  the  money  after  reasonable 
enquiry,  and  bond  fide  believing  it  will  be  properly 
expended,  he  is  not  bound  to  see  to  the  application 
of  it.  The  rule  is  the  same  whether  all  the  members 
of  the  family  are  adults  or  minors.  Authorities 
bearing  on  the  question  of  the  onus  probandi  in  such 
cases  cited.     Gane  Bhivb  Parab  i\  Kane  Bhive 

4  Bom.  A.  C.  169 


6. 


Debts  incurred    forj  family 


purposes — Evidence  of  legal  necessity.  N,  O, 
and  H  were  three  brothers  living  together  as  a  joint 
Hindu  family.  After  the  death  of  N  and  0,  decrees 
were  obtained  against  iV's  widow,  and  satisfied  by 
her  in  respect  of  moneys  borrowed  by  N  and  H  as 
the  managing  members  of  the  family  and  spent  for 
family  purposes  while  G^'s  widow  was  living  in  the 
family.  In  a  suit  by  N^s  mdow  for  contribution 
against  C's  widow : — Held,  that,  though  no  legal 
necessity  had  been  shown  for  borrowing,  the  defen- 
dant was  bound  to  pay  her  share,  as  the  money  had 
been  spent  for  family  purposes  while  she  was  living 
in  the  family.  Bimala  Debi  v.  Tarasundari 
Debt    .  6  B.  L.  R.  Ap.  101 :  14  W.  R.  480 

e.    Suit   by  one    member    for 

debt  due  to  family   firm — Partnership.     In  a 
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suit  for  money  lent,  brought  by  the  father  of  a  joint 
Hindu  family  who  carried  on  jointly  an  ancestral 
money-lending  business,  the  plaintiff  stated  in 
examination  that  he  had  ceased  to  take  an  active 
part  in  the  management  of  the  affairs  of  the  firm, 
and  that  the  control  of  its  business  was  in  the  hands 
of  his  sons,  whom  he  described  as  "  mahks."  Hddy 
that,  under  the  circumstances,  the  plaintiff  could 
not  maintain  the  suit  in  his  individual  capacity,  and 
without  joining  his  sons  as  plaintiffs  \A-ith  him,  his 
sons  being  his  partners  in  the  ancestral  business  and 
he  not  being  the  managing  member  or  proprietor. 

JUGAL  KiSHORE  V.   HuLASI  RaM 

I.  L.  B.  8  All.  264 


7. 


Joint     ancestral    business. 


nature  of — Partnership — Manager  of  joint 
family,  power  of.  An  ancestral  trade  descends  like 
other  Hindu  property  upon  the  members  of  an  un- 
divided family,  and  the  manager  of  such  family  can 
on  behalf  of  the  family  enter  into  co-partnership 
with  a  stranger.  In  carrying  on  such  a  trade, 
infant  members  of  the  family  will  be  bound  by  the 
acts  of  the  manager  which  are  necessarily  incident 
to,  and  flowing  out  of,  the  carrying  on  of  that  trade. 
The  manager  can  pledge  the  property  and  credit  of 
the  family  for  the  ordinary  purposes  of  that  trade, 
and  thh-d  persons  dealing  bond  fide  with  such  mana- 
ger are  not  bound  to  investigate  the  status  of  the 
family,  minor  members  being  bound  by  the  neces- 
sary acts  of  the  manager.  By  necessary  acts  are 
meant  such  as  are  necessary  for  the  material 
existence  of  the  undivided  family  or  the  preserva- 
tion of  the  family  property  :  and  a  compromise 
between  co-partners  of  partnership  accounts, 
and  differences  by  a  transfer  and  division  of  partner- 
ship property,  is  not  such  a  necessary  act,  but  is  one 
which  is  left  to  be  dealt  with  by  the  ordinary  rules  of 
law,  and  one  which  must  be  shown  clearly  to  be  for 
the  benefit  of  the  infant  members  before  the  compro- 
mise will  be  enforced.  The  avoidance  of  a  suit  to 
take  partnership  accounts  is  not  sufficient  of  itself 
to  render  a  compromise  necessary  for  the  preserva- 
tion of  family  property  or  beneficial  to  a  minor 
member.  A  co -partner  dealing  with  an  undivided 
Hindu  family  is,  with  reference  to  its  component 
members,  in  the  same  position  that  a  partner 
according  to  English  law  is  placed  in  with  respect 
to  his  co-partners  and  theu:  representatives. 
Ramlal  Thakursidas  v.  Lakhmichand  Mijniram 

1  Bom.  Ap.  51 


8. 


Mitakshara   law 


— Debts  incurred  by  manager  of  joint  family  in 
trading.  A  joint  family  property  acquired  and 
maintained  by  the  profits  of  trade  is  subject  to  all 
the  liabilities  of  that  trade.  Ramlal  Thakursidas  v. 
Lakmichand,  1  Bom.  Ap.  51,  followed.  Johurra 
BiBEE  V.  Sreegopal  Misser 

I.  L.  B.  1  Calc.  470 


9. 


Business    carried 


an  for  benefit  of  infants — Debts  incurred  by  guar- 
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dian — Liability  of  infants — Contract  Act,  s.  247. 
Where  the  ancestral  trade  of  a  Hindu  was  carried 
on  after  his  death  for  the  benefit  of  his  infant 
children  by  their  guardian,  and  debts  were  incurred 
by  the  firm  in  the  course  of  business: — Held,  that  the 
guardian  of  a  Hindu  minor  is  competent  to  carry  on 
an  ancestral  trade  on  behalf  of  the  minor,  and  that, 
follow  ing  the  analogy  of  the  rule  laid  down  by  s.  247 
of  the  Contract  Act  as  to  the  liability  of  a  minor 
admitted  by  contract  into  a  partnership  business, 
the  minor  is  not  to  be  held  personally  liable  for  the 
debts  incurred  in  such  trade,  but  that  his  share 
therein    is    alone    liable.     Joykisto     Cowar    v. 

NiTTYANUND     NUNDEY       . 

I.  L.  R.  3  Calc.  738  :  2  C.  L.  R.  440 


10. 


Ancestral    trade 


carried  for  benefit  of  minor  by  the  minor^s  natural 
guardian — Minor  bound  by  acts  of  the  guardian — 
Liability  of  minor  for  debts.  Under  Hindu  law, 
where  an  ancestral  trade  descends  upon  a  minor  as 
the  sole  member  of  the  family,  and  the  ancestral 
trade  is  carried  on  under  the  superintendence  of  the 
minor's  natural  guardian  for  the  benefit  of  herself 
(she  having  a  claim  for  maintenance)  and  the  said 
minor,  the  minor  will  be  bound  by  all  acts  of  the 
guardian  necessarily  incidental  to,  or  flowing  out  of, 
the  carrying  on  of  the  trade.  Rampartab  Sam- 
RATHRAi  V.  FooLiBAi    .     I.  L.  B.  20  Bom.  767 


11. 


Power  of    maw 


aging  member  to  bind  members  of  partnership. 
Adult  members  of  an  undivided  Hindu  family  gov- 
erned by  the  law  of  the  Dayabhaga,  who  have  an  in- 
terest in  a  family  business  carried  on  by  the  manag- 
ing member  of  the  family,  and  who  are  maintain^ 
out  of  the  profits  of  such  business,  must  in  the 
absence  of  evidence  be  taken  to  possess  the  know- 
ledge that  the  business  might  require  financing,  and 
to  have  consented  to  such  financing.  Where, 
therefore,  a  managing  member  of  such  a  family,  in 
carrying  on  the  family  business,  obtains  an  advance 
necessary  for  the  purposes  of  the  business  by  pledg- 
ing the  joint  family  property,  the  mortgage  is 
binding  on  all  the  members  of  the  partnership. 
Bemola  Dossee  v.  Mohun  Dossee 

I.  L.  R.  5  Calc.  792  :  6  C.  L.  B.  34 

See  Sham  Sundar  Lal  v.  Ackhan  Kunwar 

L  L.  B.  21  All.  71 


12. 


One  member  as 


VOL.  11 


agent  of  others — Partnership.  As  between  the 
members  of  a  joint  family,  any  one  or  more  may  be 
authorized  by  the  rest  to  act  as  their  agent  or  agents 
in  any  business  transaction ;  but  when  a  joint 
family  or  any  members  of  it  carry  on  a  trade  in 
partnership,  and  contract  with  the  outside  public 
in  the  course  of  that  trade,  they  have  no  greater 
privileges  than  any  other  traders.  If  they  are 
really  partners,  they  must  be  bound  by  the  same 
rules  of  law  for  enforcing  their  contracts  in  Courts 

7  Y 
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of  law  as  any  other  partnership.     Ramsbbitk  v. 
Ramlall  Koondoo 

I.  L.  E.  6  Cale.  815  :  8  C.  L.  R.  457 


13. 


Joint    family — 


Partnership — Infant  sons — Mitakshara  law — Pro- 
missory note,  suit  on — N on- joinder  of  parties — 
Plea  in  bar  of  suit.  In  a  suit  on  a  promissory 
note  executed  by  the  defendant  in  favour  of  a  firm 
whose  original  partners  were  two  brothers,  one  of 
whom  had  previously  died  leaving  an  infant  son  sur- 
viving, while  the  other,  who  also  had  infant  sons, 
was,  at  the  date  of  the  execution  of  the  note,  sole 
surviving  partner  of  the  firm: — Held,  that  a  Hindu 
infant,  who  by  birth  or  inheritance  becomes 
entitled  to  an  interest  in  a  joint  family  business, 
does  not  necessarily  become  a  member  of  the  trading 
partnership  carr3dng  on  the  business.  There  must 
be  some  consentient  act  to  that  effect  on  the  part 
of  the  infant  and  his  partners.  Even,  therefore, 
where  parties  are  governed  by  the  Mitakshara  law, 
an  infant  need  not  be  joined  as  a  co-plaintiff  in  a 
suit  by  the  father  to  recover  a  trade  debt.  Decrees 
obtained  in  such  suits  by  or  against  the  managers 
of  the  business  are  presumed  to  have  been  obtained 
by  or  against  them  in  their  representative  capacity 
and  will  be  binding  on  the  whole  joint  family. 
Bissessur  Lall  Sahoo  v.  Luchmessur  Sing,  L.  R.  6 
I.  A.  233 ;  Petufn  Doss  v.  Ramdhone  Doss,  1 
Taylor  279  ;  and  Ramsebuk  v.  Randall  Koondoo, 
I.  L.  R.  6  Calc.  815,  referred  to.  Lutohmanen 
Chetty  v.  Siva  Pbokasa  Modeliar 

I.  L.  R.  26  Calc.  349 
3  C.  W.  N.  190 


14. 


Family     firm — 


Cutchi  Menvons — Partnership  in  firm — Onus  pro- 
handi — Adjudication  of  insolvency  under  s.  9  of 
Insolvent  Act.  By  an  order  of  adjudication  one  H, 
together  with  eight  other  persons  alleged  to  be  his 
partners  in  the  firm  of  H,  M,  C,  was  adjudged  an  in- 
solvent. H  appealed  denying  that  he  was  a  partner. 
All  of  the  insolvents  were  Cutchi  Memons,  and  were 
members  of  the  same  family.  The  firm  had  existed 
for  forty  years,  having  been  established  by  the  great- 
grandfather of  the  appellant,  and  had  ever  since 
been  carried  on  under  the  same  name  by  the  family 
of  the  founder.  The  petitioning  creditors  alleged 
that  the  members  of  the  insolvent's  family  lived 
together  and  were  joint  in  food  and  estate,  and  that 
the  firm  was  a  family  firm  ;  that  the  appellant's 
father  had  been  principal  manager  of  the  firm  in  his 
lifetime,  and  that  on  his  death  two  years  previously 
the  appellant  had  taken  his  place.  The  appellant 
denied  that  he  was  joint  mth  the  other  members  of 
the  family,  or  that  he  had  ever  been  a  partner,  or  had 
represented  himself  to  be  a  partner  in  the  firm. 
Held,  confirming  the  order  of  the  Court  below, 
(i)  that,  being  a  Cutchi  Memon,  the  rules  of  Hindu 
law  and  custom  applied  to  the  appellant,  and  that 
his  position  with  regard  to  the  family  property  was 
to  be  determined  by  the  same  conditions  as  would 
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apply  in  the  case  of  a  member  of  a  joint  and  un- 
divided Hindu  family  ;  (ii)  that  the  firm  in  question 
was  a  family  firm,  and  was  the  property  of  a  family 
subject  to  Hindu  law  ;  that  whatever  might  have 
been  the  appellant's  position  previously,  it  was 
clear  that  on  his  father's  death  his  father's  share 
in  the  firm  by  law  descended  to  the  appellant  and 
his  brothers,  if  he  had  any.  He  then  became  a 
partner  in  the  firm,  if  he  had  not  been  so  already. 
It  was  open  to  him  to  show  that  he  did  not  become 
a  partner ;  but  the  facts  abovementioned  being 
established,  the  burden  rested  on  him  of  displacing 
them,  and  of  showing  that  he  did  not  bscome  a 
member  of  the  family  firm.  In  the  matter  of 
Haroon  Mahomed     .        I.  L.  R.  14  Bom.  189 


15. 


Partnership — 


Joini  family.  Member  of,  starting  neio  business — 
Presumption  as  to  funds  obtained  from  joint  family^ 
how  rebutted.  The  father  of  A,  N,  M,  H,  and  T 
died,  leaving  a  gold  and  silver  business,  which  was, 
after  his  death,  carried  on  jointly  for  the  benefit  of 
the  family.  The  brothers  remained  joint  in  food, 
worship,  and  estate.  Subsequent  to  the  death  of 
the  father,  A  and  N  started  a  new  business  in  rice  in 
partnership  with  others.  It  was  shown  by  the  evi- 
dence that  the  profits  of  the  new  business  were 
appropriated  exclusively  by  the  admitted  partners, 
and  A  denied  that  the  other  brothers  had  any 
interest  in  that  business.  Held,  that  on  those  facts 
the  presumption  that  the  new  business  was  started 
with  funds  belonging  to  the  joint  family  was 
rebutted.  Semble  :  That  if  the  other  members  of 
the  joint  family  were  minors  at  the  time  the  new 
business  was  -started,  the  eldest  brother  had  no 
power  to  start  the  new  business  so  as  to  bind  the 
infant   members.     Makhfn   Dutt   v.    Ram   Lall 

Shaw 3  C.  W.  N.  134 

10.  Promissory  note  by  mem- 


ber of  an  undivided  Hindu  family — Liability 
of  other  members — Negotiable  Instruments  Act 
{XXVI  of  18S1),  88.  4,  26,27.  The  maker  of  a 
promissory  note  (executed  in  plaintiff's  favour), 
being  a  member  of  an  undivided  Hindu  family,  had 
borrowed  from  plaintiff  the  money  represented  by 
the  note  and  purchased  therewith  land  for  the 
benefit  of  the  family  which  consisted  of  himself 
(the  maker  of  the  note),  an  uncle,  and  the  sons  of  the 
uncle.  The  uncle  had  always  recognized  the  debt 
as  a  family  debt,  and  the  land  purchased  with  the 
money  borrowed  had,  in  a  subsequent  division  of 
property,  been  allotted  to  the  uncle  and  his  sons, 
who  had  also  agreed  with  the  maker  of  the  note  that 
they  would  discharge  the  debt.  On  a  suit  being 
brought  against  the  maker  of  the  note,  as  well  as  the 
uncle  and  his  sons : — Held  per  Shephard  and 
SuBRA-HMANiA  Ayyar,  J  J.  (Davies,  J.,  dissenting), 
that  all  the  members  of  the  undivided  family  were 
liable.  Per  Subrahmania  Ayyar,  J.  Even  as- 
suming that  the  maker  of  the  note  was  not  the 
manager   of  the  family,  he  was  the  agent  of  his 
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■co-parceners  when  buying  the  land  and  raising  the 
loan,  and  his  acts  as  such  agent  bound  the  uncle  who 
expressly  assented  to  them  ;  also  that,  insamuch  as 
the  uncle  was  liable,  his  sons  must  be  also  held  Hable 
for  the  debt  to  the  extent  to  which  they  were  inter- 
ested in  the  family  property,  and  that  even  if  they 
were  minors  when  the  money  was  borrowed.  Per 
Davies  J. — (i)  Had  the  suit  been  brought  on  a 
bond  or  on  the  debt  of  which  the  promissory  note 
afEorded  evidence,  other  members  of  the  family 
might  have  been  held  liable  as  well  as  the  maker  of 
the  note,  on  the  ground  that  the  latter  represented 
them.  But  in  the  case  of  a  suit  on  a  promissory 
note  (as  this  suit  was)  no  such  representation  could 
be  alleged  unless  the  persons  said  to  be  represented 
appeared  by  name  on  the  face  of  the  document, 
(ii)  Where  the  name  of  only  one  person  appears  on 
a  promissory  note  and  he  does  not  purport  to  make 
it  on  behalf  of  any  one  but  himself,  none  but  the 
maker  can  be  held  hable  to  discharge  it.  Krishna 
Ayykr  v.  Krishnasami  Ayyar 

I.  L.  R.  23  Mad.  597 

17.  Business    carried    on    by 

one  member  as  m.anager — Liability  of  all 
as  joint  ovmers — Ancestral  trade  and  ordinary 
partnership,  difference  between — Contract  Act  IX 
of  1872.  J,  the  father  of  the  three  defendants 
estabhshed  a  trading  firm  in  1865  under  the  name 
of  J  H.  He  and  his  three  sons  lived  together  as  a 
joint  Hindu  family.  J  died  in  l872,  and  the  busi- 
ness was  continued  under  the  same  name  by  8  as 
the  eldest  brother  and  manager  of  the  family.  The 
youngest  of  the  three  brothers  was  a  minor  at  the 
date  of  his  father's  death.  The  plaintiff  sued  the 
three  brothers  to  recover  money  due  on  an  account 
signed  by  S  in  the  name  of  the  firm.  The  second 
defendant  contended  that  he  had  never  participated 
in  the  property  of  the  business  ;  that  he  had  not  re- 
sided at  the  family  residence  for  six  years  ;  that  he 
could  not  be  considered  a  partner  of  the  firm,  and 
therefore  was  not  liable  to  the  plaintiff.  Held,  that 
he  could  not  repudiate  a  liabihty  arising  out  of  the 
ordinary  transactions  of  the  firm.  During  his 
father's  life  he  was  joint  owner,  and  after  his  father's 
death  he  acquiesced  in  the  continuance  of  the  firm 
under  the  same  name,  and  ostensibly  therefore  with 
the  same  constitution.  He  had  done  no  act  to 
divest  himself  of  his  share.  He  had  given  no  notice 
of  repudiation  and  made  no  partition,  and  there  was 
nothing  to  prevent  him  from  demanding  his  share  of 
the  partnership  or  claiming  to  share  in  the  profits. 
There  was  therefore  nothing  to  exempt  him  from 
the  ordinary  rule  of  Hindu  law,  which  makes  every 
member  of  a  united  family  Uable  for  debts  properly 
incurred  by  a  manager  for  the  benefit  of  the  family. 
The  debt  due  to  the  plaintiff  for  goods  suppUed  to 
the  shop  was  properly  incurred  in  the  course  of  the 
[ordinary  transactions  of  the  firm,  and  presumably 
therefore  for  the  benefit  of  all  the  joint  owners  of  the 
firm.     The  rights  and  liabilities  arising  out  of  joint 
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ownership  in  a  trading  business  created  through  tlu3 
operation  of  Hindu  law  between  the  members  of  an 
undivided  Hindu  family  cannot  be  determined  by 
exclusive  reference  to  the  Contract  Act  (IX  of 
1872),  but  must  be  considered  also  with  regard  to 
the  general  rules  of  Hindu  law  which  regulate  the 
transactions  of  united  families.  An  ancestral  trade 
may  descend,  Uke  other  inheritable  property,  upon 
the  members  of  a  Hindu  undivided  family.  The 
partnership  so  created  or  surviving  has  many,  but 
not  all,  of  the  elements  existing  in  an  ordinary 
partnership.  For  example,  the  death  of  one  of  the 
partners  does  not  dissolve  the  partnership ;  nor  as 
a  rule,  can  one  of  the  partners,  when  severing  his 
connection  with  the  business,  ask  for  an  account  of 
past  profits  and  losses.  Samalbhai  Nathaubhai 
V.  SoMESHVAR  Mangal     .       I.  L.  R.  5  Bom.  38 

18.   ^ Payment,    of     debt — Debtor 

of  undivided  family — Release — Manager  of  family. 
The  debtor  of  an  undivided  Hindu  family  is  not 
justified  in  paying  his  debt  to  the  eldest  member  of 
the  family,  unless  such  eldest  member  be  also  the 
manager  of  the  undivided  family.  If  there  is  no 
manager,  the  debtor  should  obtain  a  release  from  all 
the  members  of  the  undivided  family.  Sangappa 
BIN  Chanbasappa  V.  Sahebanna  bin  Kengedappa 

7  Bom.  A.  C.  141 

19. Bond  in   favour 

of  one  co-sharer — Joint  family — Payment  of  such 
bond  made  to  another  co-sharer  when  a  discharge — 
Right  to  sue.  Where  a  debt  due  to  one  member  of 
a  joint  family  has  been  paid  by  the  debtor  to  another 
member  of  the  family,  the  question  whether  such 
payment  operates  as  a  discharge  depends  on  the  cir- 
cumstances under  which  it  was  made.  A  and  B 
were  members  of  a  joint  Hindu  family.  Both 
managed  the  joint  property  for  the  common  benefit. 
Each  used  to  recover  debts  due  on  bonds  taken  in 
the  other's  name.  In  1890  defendant  passed  a 
bond  to  A.  In  1892  he  passed  a  mortgage  bond  to 
B,  the  consideration  for  which  was  stated  to  be  the 
balance  due  on  the  former  bond.  Subsequently  A 
sued  defendant  on  the  bond  of  1890.  Held,  that 
under  the  circumstances  the  mortgage  bond  passed 
to  B  operated  as  a  valid  discharge  of  A's  claim 
under  the  previous  bond.  Gurushantappa  v. 
Chanmallappa      .         .      I.  L.  R.  24  Bom  123 

20. Debt    incurred   by  senior 

member  of  family — Mortgage  of  family  pro- 
perty by  senior  member — Decree  against  mortgagor — 
Purchase  under  that  decree — Suit  for  partition  of 
property  among  the  co-parceners — Recognition  of 
debt  as  binding  on  co-parceners — Suit  by  purcfuuser  for 
possession — Evidence  of  award  in  partition  insuffi- 
cient as  showing  necessity  for  original  mortgage.  An 
undivided  Hindu  family  consisted  of  A,  his  three 
sons,  and  his  nephew.  A  mortgaged  family  land 
while  the  nephew  was  a  minor.  The  mortgagee 
filed  a  suit  and  obtained  a  decree  on  the  mortgage, 
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in  execution  of  which  the  land  was  put  up  for 
sale  and  purchased  by  plaintiff.  The  nephew  was 
not  made  a  party  to  that  suit.  A  died,  whereupon 
the  nephew  instituted  a  suit  for  partition  against 
A^s  sons  :  plaintiff  was  not  a  party  to  that  suit. 
The  matters  in  dispute  therein  were  referred  to 
arbitrators,  who  held  that  the  mortgage  which  A 
had  executed  was  binding  on  the  nephew,  and 
charged  his  share  with  a  half  of  it.  They  also 
awarded  the  nephew  certain  land,  being  part  of 
the  land  which  had  been  purchased  by  plaintiff. 
Plaintiff  now  sued  to  recover  the  land  so  awarded 
to  the  nephew,  but  adduced  no  evidence  to  show 
that  the  mortgage  executed  by  A  was  binding 
on  the  nephew,  beyond  proving  the  award^by  the 
arbitrators  :  Held,  that,  although  the  decree  which 
had  been  passed  in  accordance  with  the  award 
of  the  arbitrators  in  the  partition  suit  was  binding 
as  between  the  nephew  and  the  other  members  of 
the  family,  it  could  not  be  used  in  the  present 
suit  as  evidence  that  the  debt  was  for  a  family 
purpose  binding  on  the  nephew ;  and  that,  there 
being  no  other  evidence,  the  suit  failed.  Krishna 
Rhddi  v.  Thambxt  Rbddi  (1902) 

I.  L.  K.  26  Mad.  28 


2L 


Document      executed     by- 


eldest  brother  on  understanding  that  all 
-would  join — Proposed  agreement  with  all 
members  of  Hindu  family — Agreement  not  perfected 
— Execution  of  document  by  eldest  brother  upon 
understanding  that  all  vxnild  join — Refusal  by 
younger  brothers  to  execute — Suit  on  document 
dismissed.  Plaintiff  sued  two  brothers  and  the 
minor  son  of  the  elder  of  them  on  a  hypothecation 
bond,  which  recited  that  it  was  executed  by  the 
elder  on  his  own  behalf  and  on  behalf  of  his  minor 
son,  and  by  his  two  brothers  (one  of  whom  was  now 
deceased)  on  their  own  behalf,  respectively.  In 
fact,  it  was  signed  only  by  the  eldest,  for  himself  and 
for  his  son,  the  other  brothers  having  refused  to 
execute  it  when  asked  to  do  so.  The  defence  was 
that  no  suit  could  be  brought  on  the  document, 
inasmuch  as  it  was  not  completed  ;  and  the  younger 
of  the  two  surviving  brothers  further  contended 
that  the  loan  had  not  been  contracted  for  his  benefit; 
that  the  eldest  brother  had  not  executed  the  bond 
on  his  behalf ;  and  that  he  had  never  agreed  to 
execute  it  himself.  The  document  separately 
named  each  of  the  three  brothers  as  parties  ;  they 
were  not  described  as  being  undivided,  and  the  eldest 
was  described  as  only  representing  his  son.  Held, 
that  the  document  constituted  merely  a  proposed 
agreement  which  had  never  been  perfected  ;  the 
plaintiff  having  contracted  and  the  eldest  brother 
having  executed  it,  upon  the  understanding  that 
the  two  younger  brothers  would  join  in  its  execu- 
tion ;  and  that  neither  the  elder  nor  the  younger 
defendant  was  liable.  Held,  also,  that,  if  the  parties 
intended  that  all  the  members  of  the  family  should 
execute  the  document,  it  could  not  take  effect,  by 
reason  that  the  person  who  had  alone  executed  it 
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happened  to  be  the  managing  member,  and  that  the- 
debt  was  recited  to  have  been  incurred  for  the  benefit 
of  the  family.  Sivasami  Chetti  v.  Sevugan 
Chetti   (1901)     .         .       I.  L.  R.  25  Mad.  389^ 


22. 


Liability  of  sons  for  father'» 


debts — Joint  Hindu  family — Liability  of  sons  to 
pay  their  father's  debts — Limitation — Act  XV  of 
1877  {Indian  Limitation  Act),  Sch.  II,  Art.  120, 
The  father  of  a  joint  Hindu  family  executed,  on  the 
23rd  June,  1898,  a  simple  money  bond,  payable  on 
the  18th  June,  1894.  The  money  not  being  paid  on 
due  date,  the  creditor  sued  the  father  alone,  and 
obtained  a  decree  against  him  on  the  17  th  June, 
1897.  The  father  died  in  1899,  and  after  his  death 
the  creditor  attached  certain  joint  family  property 
in  the  hands  of  the  sons.  The  sons  objected  to  the 
attachment,  and  their  objection  was  allowed. 
Thereupon  the  creditor,  on  the  22nd  January,  1900, 
filed  a  suit  against  the  sons,  claiming  payment  from 
them  of  the  father's  debt.  Hdd,  (i)  that  the 
liability  of  the  sons  to  pay  their  father's  debt 
accrued  on  the  18th  June,  1894,  the  date  when  the 
bond  became  payable,  and  (ii)  that  the  suit  was  one 
to  which  Art.  120  of  the  second  Schedule  to  the 
Indian  Limitation  Act,  1877,  applied,  and  was 
therefore  not  barred  by  limitation.  Badri  Prasad 
V.  Madan  Lai,  I.  L.  R.  15  AU.  75,  followed. 
Mallesam  Naidu  v.  Jugala  Panda,  I.  L.  R.  2S 
Mad.  292,  and  Natasayyan  v.  Ponnu^ami,  J.  L. 
R.  16  Mad.  99,  referred  to.  The  latter  case  dis- 
sented from  as  regards  the  terminus  a  quo  of  the 
period  of  limitation.  Narsinoh  Misra  v.  Lalji 
MiSRA  (1901)    .         .         .  I.  L.  R.  23  All.  206 

28.  , Loan  taken    by  Manager 

—  Whether  otKer  members  liable.  The  karta  of  a 
joint  family  governed  by  the  Dayabhaga  law 
executed  a  note  of  hand,  and  it  was  alleged  by  the 
plaintiff  that  the  money  was  borrowed  by  him  for 
the  purpose  of  carrying  on  a  trade  in  his  name,  but 
that  the  income  was  spent  for  the  benefit  of  the  joint 
family.  The  lower  Court  held  that  the  karta  of  a 
joint  family  had  presumably  authority  from  the 
other  members  of  the  family  to  contract  a  debt,  and 
that  the  debt  contracted  by  him  was  presumably 
for  the  benefit  of  the  other  members  of  the  family. 
The  lower  Court  therefore  passed  a  decree  making 
the  brother  of  the  maker  of  the  note,  belonging  to 
the  joint  family,  liable  jointly  with  the  heirs  of  the 
maker.  Held,  that  the  view  taken  by  the  Judge 
was  erroneous,  and  that  the  proposition  may  be 
true  as  regards  the  sons  in  a  Mitakshara  family  as  to 
debts  contracted  by  the  father,  but  not  as  regards 
other  members.  Held,  also,  that,  in  order  to  make 
the  brother  of  the  maker  of  the  note  liable,  it  was 
necessary  to  find  (i)  whether  the  trading  business 
was  a  joint  family  business,  (ii)  whether  the  note  was 
given  for  the  purpose  of  the  trading  business  of  the 
family,  and  (iii)  whether  the  money  was  appropriat- 
ed for  the  purpose  of  the  trading  business.  Naoen- 
DRA  Chandra  Dey  v.  Amar  Chandra  Kundu 
a90.3) 7C.  W.  N.7ai 
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24. 


Engagement  entered  into 


Tjy  father — Joint  Hindu  family — Security- 
Liability  of  sons  under  an  engagement  by  their 
father  to  be  answerable  for  the  payment  of  rent  by 
a  third  person.  Held,  that  under  the  Hindu  law 
the  sons  in  a  joint  Hindu  family  are  liable  as 
such  for  the  due  fulfilment  of  an  engagement 
entered  into  by  their  father  as  surety  for  the  pay- 
ment of  rent  by  a  lessee  in  accordance  with  the 
terms  of  his  lease.  Tuharambhat  v.  Ganga  Ram 
Mulchand  Gujasr,  I.  L.  R.  23  Bom.  454,  and 
Sitaramayya  v.  Venkatramanna,  I.  L.  R.  11  Mad. 
373,  followed.  Maharaja  of  Bex  ares  v.  Ram- 
KUMAR  MisiR  (1904)     .         .  I.  Ii.  R.  26  AIL  61 


25. 


Decree  against  karta — Hindu 


Law — Dayabhaga — Debt  incurred  for  joint  family 
purpose — Execution  when  available  against  joint 
family  property — Effect,  when  karta  sued  in 
personal  capacity — Representative  capacity — Parties 
— Agency — Difference  between  Dayabhaga  and 
Mitakshara  law.  When  a  debt  is  contracted  by 
the  managing  member  of  a  joint  family  for  a  joint 
family  purpose,  the  joint  family  and  not  the  manag- 
ing member  alone  becomes  liable  for  it.  There  is  no 
difference  between  the  Mitakshara  and  the  Daya- 
bhaga School  of  Law  in  this  matter.  But  a  decree 
for  such  a  debt,  obtained  against  the  managing 
member  alone,  where  the  other  members  are  adults 
cannot  be  executed  against  the  joint  family  property, 
if  the  managing  member  was  sued  not  in  his 
representative,     but    in    his    personal    capacity. 

DWARKA  NaTH  ChOWDHURY  V.  BuNGSHI    ChANDRA 

Saha  (1905)     .         .         .  .  9  C.  W.  N.  879 


26. 


Earta     as   administrator. 


pO"wers  of — Personal  bond  of  karta,  if  binding 
on  co-parcener — Probate  and  Administration  Act 
(F  of  1881),  s.  90.  A  karta  of  a  joint  Hindu 
family  cannot  cast  the  obligation  of  a  personal  bond 
on  his  co-parceners.  The  co-parceners,  however, 
might  become  liable  on  the  bond,  if  the  karta  was 
acting  as  their  agent  or  if  they  subsequently 
acquiesced  in  it.  Chalamlya  v.  Varadayya,  I.  L.  R. 
22  Mad.  166 ;  and  Kirshna  Ramya  v.  Vasudeb 
Venkatesh  Pai,  I.  L.  R.  21  Bom.  898,  816,  referred 
to.  Obiter  :  A  karta  of  a  joint  Hindu  family,  who 
is  also  the  administrator  of  the  joint  estate,  cannot 
exercise  powers  as  karta,  which  he  is  directly 
prevented  from  exercising  as  administrator.  Shur- 
rut  Chunder  v.  Raj  Kishen  Mukherjee,  15  B.  L.  R. 
350,  referred  to.  Ranjit  Singh  v.  Amulya 
PROSAD  Ghose  (1905)        .  9  C.  W.  N.  928 


27. 


Liability  of  minor  member 


of  family  for  trade  debts — Joint  Hindu  family 
— Family  business — Separate  property.  Where  a 
member  of  a  joint  Hindu  family  carrying  on  an 
ancestral  family  business  upon  attaining  majority 
separates  entirely  from  the  family  and  the  family 
business,  and  thereafter  acquires  separate  property, 
fiuch  separate  property  cannot  be  made  liable  for 
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the  debts  incurred  by  the  family  trading  firm,  but 
the  interest  of  the  separating  member  in  the 
family  property  Avill  alone  be  liable.  Chalamayya 
V.  Varadayya,  I.  L.  R.  22  Mad.  167,  followed. 
Ram  Lai  Thakursidas  v.  Lakhmichand  Muniram, 
1  Bom.  H.  C.  App.  li  ;  Johurra  Bibee  v  Srigopal 
Misser,  I.  L.  R.  1  Gale.  470  ;  Bemola  Dossee  v. 
Mohun  Dossee,  I.  L.  R.  5  Gale.  792,  and  Lutchmanen 
Ghetty  v.  Siva  Prokasa  Modeliar,  I.  L.  R.  26  Gale. 
349,  referred  to.  Samalbhai  Nathubhai  v.  Someshwa 
I.  L.  R.  5  Bom.  38,  and  In  the  matter  of  Haroon 
Mahomed,  I.  L.  R.  14  Bom.  189,  distinguished. 
BiSHAMBHAB  Nath  V.  Fateh  Lal  (1906) 

I.  L.  R.  29  All.  176 


28. 


Family       business — Joini 


family — Suit  to  recover  a  debt  due  to  the  firm — 
Parties  to  such  suit.  Held,  that  the  managing  mem- 
bers of  a  joint  Hindu  family  carrying  on  a  joint 
family  business  are  not  entitled  to  maintain  a 
suit  in  their  own  names  against  debtors  of  the 
family  Avithout  joining  with  them  in  the  suit  either 
as  plaintiffs  or  defendants  all  the  other  members 
of  the  family.  K.  P.  Kanna  Pisharody  v.  V.  M. 
Narayanan  Somayajipad,  I.  L.  R.  3  Mad.  234 ; 
Balkrishna  Moreshwar  Kunte  v.  The  Municipality 
of  Mahad,  I.  L.  R.  10  Bom.  32 ;  Ramsebuk  v. 
Ramlal  Koondoo,  I.  L.  R.  6  Gale.  815  ;  Kalidas 
Kevaldas  v.  Nathu  Bhagvan,  I.  L.  R.  7  Bom.  217  ; 
Imam-ud-din  v.  Liladhar,  I.  L.  R.  14  All.  524 ; 
Alagappa  Ghetti  v.  Vellian  Ghetti,  I.  L.  R.  18  Mad. 
33,  and  Angamuthu  Pillai  v.  Kolandavelu  Pillaiy 
I.  L.  R.  23  Mad.  190,  referred  to.  Pateshri  Partap 
Narain  Singh  v.  Rudra  Narain  Singh,  I.  L.  R.  26 
All.  528,  distinguished.  Shamratht  Singh  v. 
KiSHAN  Prasad  (1907)   .    I.  L.  R.  29  All.  311 

29.  Joint    family — 

Ancestral  family  business — Liqhility  of  merrther  of 
the  family  after  severance  of  his  connection  with  the 
family  business.  A  member  of  a  joint  Hindu 
family  carrying  on  an  ancestral  family  business 
upon  attaining  the  age  of  majority  completely 
severed  his  connection  with  the  family  business, 
nor  was  it  shown  that  he  ever  ratified  any  of  th  e 
transactions  entered  into  by  the  family  firm . 
Held,  that  such  member  could,  on  the  failure 
of  the  family  business  only,  be  made  liable  for  its 
debts  to  the  extent  of  his  interest  in  the  joint  family 
property.  He  could  not  be  held  personally  liable. 
BiSHAMBHAB  Nath  V.  Sheo  Narain  (1906) 

I.  L.  R.  29  AIL  166 


30. 


Promissory  note  by  karta — 


Negotiable  Instruments  Act  {XXVI  of  1881),  ss.  4, 
26,  27,  28 — Joint  Hindu  family,  liability  of — PrO' 
missory  note  executed  by  karta — Family  necessity — 
Liability  of  other  members — Agency.  Where  the  kurta 
of  a  joint  undivided  Hindu  family  borrows  money 
on  promissory  notes  for  the  purpose  of  a  joint  family 
business  or  to  meet  a  joint  family  necessity,  the 
creditor  can  recover  the  money  from  all  the  members 
of  the  joint  family,    although    they  were  not  all 
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parties  to  the  notes.  Ss.  26,  27,  28  of  the  Negotiable 
Instruments  Act  refer  to  cases  of  ordinary  agency. 
Krishna  Ayyar  v.  Krishnasami  Ayyar,  I.  L.  R.  23 
Mad.  597  ;  Nagendra  Chandra  Dey  v.  Amar  Chandra 
Kundu,  7  C.  W.  N.  725,  referred  to.  Baisnab 
Chandha  De  v.  Ramdhon  Dhor  (1906) 

11  C.  W.  N.  139 

B.  POWERS  OF  ALIENATION  BY  MEMBERS, 
(rt)  Manager. 

1. Po"wer  of  manager — Position 

of  manager  of  family — How  far  his  acts  bind  other 
members.  A  Hindu  family  is  regarded  as  a»  corpora- 
tion whose  interests  are  necessarily  centered  in  the 
manager,  the  presumption  being  that  the  manager  is 
acting  for  the  family  unless  the  contrary  is  shown. 
Before  the  introduction  of  the  Civil  Procedure  Code, 
this  was  so  equally  with  regard  to  htigation  as  to 
other  transactions,  and  it  was  not  then  obligatory,  or 
even  customary,  for  a  Hindu  manager  to  set  forth 
that  he  sued  in  a  representative  character  (as  now  re- 
quired by  the  Code,  s.  50)  or  to  add  the  co-owners 
as  parties  to  the  suit  (as  required  by  English  law). 
Gan  Savant  Bal  Savant  v.  Naeayan  Dhond 
Savant   .         .         .         .    I.  L.  B.  7  Bom,  467 


2.    - 


Ancestral     family     trade. 

The  case  of  a  widow,  or  of  a  daughter,  differs 
from  that  of  the  manager  or  head  of  an  undivided 
family  who  manages  an  ancestral  trade,  and  has 
a  certain  power  to  pledge  for  the  requirements  of 
the  business.  The  validity  of  his  charge,  however, 
on  the  family  estate,  where  there  is  a  minority  or 
non-consent  among  the  members  of  the  family, 
depends  on  proof  that  the  charge  was  necessary,  or 
was  believed  to  be  so  by  the  mortgagee  after  due 
inquiry.  The  manager,  appointed  by  the  daughter, 
on  whom  the  family  estate  has  devolved,  has  no 
larger  power  to  pledge  the  ancestral  assets  than  his 
principal.     Sham  Stjndar  Lal  v.  Achhan  Kunwar 

1.  L.  B.  21  All.  71 

L.  B.  25  I.  A.  183 

2  C.  W.  N.  729 

Upholding  decision  of  High  Court  in    Aohhan 
KuAR  V.  Thakttr  Das      .     I.  L.  B.  17  All.  125 

a 


—  Debt  incurred  by  managing 
members  of  a  joint  family — Personal  liability 
of  other  members.  Three  brothers,  being  the 
managing  members  of  their  joint  BUndu  family, 
borrowed  money  from  the  plaintiff  for  a  family  pur- 
pose. The  plaintiff  now  sued  the  survivor  of  the 
brothers  and  the  sons  of  all  three  to  recover  the 
amount  of  the  debt,  and  he  obtained  a  decree  that 
the  debt  was  recoverable  from  the  family  estate  and 
also  personally  from  the  survivor  of  the  three 
borrowers.  Held,  on  appeal,  that  the  plaintiff  was 
not  entitled  to  a  personal  decree  against  the  other 
defendants.     Chalamayya   v.    Varadayya 

I.  L.  B.  22  Mad.  166 


6.  POWERS  OF  ALIENATION  BY  MEMBER  S^ 
— contd. 


(a)  Manager — contd. 


4. 


Debt      contracted 


by  a  manager  for  family  purposes — Decree  against 
the  managing  member  alone — Sale  in  execution  of 
such  decree. — Effect  of  sv^h  sale.  "V^Tiere  a  debt  i? 
incurred  by  a  Hindu  as  manager  of  the  family  foe 
family  purposes,  the  other  members  of  the  family, 
though  not  parties  to  the  suit,  will  be  bound  by  the 
decree  passed  against  him  in  respect  of  the  debt,  and,, 
if  in  execution  of  the  decree  any  joint  property  is 
sold,  the  interest  of  the  whole  family  in  such  pro- 
perty will  pass  by  the  sale.     Sakharam  v.  Devji 

I.  L.  B.  23  Bom.  372 

Transactions    of  manager. 


liable  to  be  questioned — Fraudulent  contract. 
Every  member  of  a  family  of  proprietors  who  has 
an  interest  in  the  estate  has  a  right  to  question  any 
transactions  entered  into  by  the  elder  member  as 
manager  whereby  the  former  would  be  defrauded. 
The  right  of  a  person  defrauded  by  a  contract 
between  a  manager  and  a  third  party  is  to  have  the 
contract  altogether  rescinded.  Ravji  J.  Sharano- 
PANi  V.  Ganqadharbhat     .    I.  L.  B.  4  Bom.  29^ 


6. 


Money     expended    in    im- 


provement or  repair — Agreement  by  one  co- 
parcener in  respect  of  expenditure  of  family  property. 
While  the  members  of  a  Hindu  family  enjoy  in< 
common  undivided  property,  money  expended  in  its 
improvement  or  repair  is  considered  as  spent  on  be- 
half of  all  the  members  alike,  and  all  have  the  benefit 
of  the  outlay  when  a  division  takes  place.  There  is 
no  rule  of  law  precluding  one  member  of  an  undivid- 
ed Hindu  family,  though  living  together,  from  enter- 
ing into  an  agreement  with  his  co-parceners  in 
respect  of  the  expenditure  on  family  property  and 
repayment  of  self -acquired  funds  ;  and  such  an 
agreement  is  rendered  more  reasonable  and  probable 
where  portions  of  the  family  property  are  occupied 
and  enjoyed  by  each  of  the  members  living  separa- 
tely.     MUTTASVAMI    GaXJNDAN   V.    SUBBIRAMANYYA 

Gaundan 1  Mad.  309 


7. 


Discretion       of     managing 


member  to  expend  moneys  for  improve- 
ments— Mortgage  for  improvements  to  family 
property.  Where  a  mortgagee  of  a  house,  the  ances- 
tral property  of  a  Hindu  family,  advanced  money  on 
the  representation  that  it  was  required  to  complete 
improvements  in  the  family  house  and  to  pay  a  mort* 
gage-debt  carrying  a  higher  rate  of  interest  whioh 
had  been  contracted  to  make  those  improvements: — 
Held,  that  the  sons  of  the  mortgagor  were  bound  by 
the  mortgage.  In  the  case  of  improvements  of  the 
family  property  made  by  the  managing  member  of  a 
Hindu  family  where  the  sum  spent  was  large,  but 
the  discretion  of  the  managing  member  was  ex- 
ercised bond  fide  and  for  the  benefit  of  the  estate  and 
the  family  had  this  benefit,  such  discretion  should 
not  be  narrowly  scrutinised.  Satavana  Tevan  v, 
Muttayi     Ammal,    6    Mad.    371,    and    Hunoomaw- 
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5.  POWERS  OF  ALIENATION  BY   MEMBERS 

— contd. 

(a)  Makager — -contd. 

persavd  Panday  v.  Munraj  Koonweree,  6  Moo. 
I.  A.  393,  discussed  and  followed.  Ratnam  r- 
GoviNDAEAJULu     .         .       I.  L.  B.  2  Mad.  3S9 


8. 


Costs     incurred     by  man- 


ager in  protecting  property  of  joint  family 

' — Liability  of  shares  of  members  of  joint  family  for. 
Pending  an  appeal,  the  plaintiff,  who  was  the  ap- 
pellant, died,  leaving  one  adult  and  four  minor  sons. 
The  adult  son  prosecuted  the  appeal,  which  was  dis- 
missed, as  was  the  suit  in  the  Court  below,  with  cost. 
The  decrees  for  costs  were  sold  by  the  defendant  to  a 
third  person,  who  caused  certain  property  which  be- 
longed to  the  estate  of  the  plaintiff  to  be  sold  in  exe- 
cution. Held,  in  a  suit  by  the  minor  sons  to  recover 
possession  of  the  shares  in  the  property  sold,  that, 
as  all  the  sons  were  interested  in  the  litigation,  all 
their  shares  were  liable  for  the  costs,  and  the  suit  was 
dismissed.  Jutadhari  Lal  v.  Rtjghobeee  Persad 
I.  L.  R.  9  Calc.  508  :  12  C.  L.  R.  255 

9.  Alienation  by  manager — Sale 

by  manager  of  joint  family.  The  manager  of  an 
undivided  Hindu  family  can  sell  his  own  share  of 
the  family  property  only.  Damodhar  Vithal 
Khare  v.  Damodhar  Hari  Somana 

1  Bom.  183 

Koylashessttr  Bosb  v.  Narainee  Dossee 

10  W.  B.  303 


10. 


Acquiescence. 


An  ali'ination  made  by  the  managing  member  of  the 
joint  Hindu  family  cannot  be  questioned  by  another 
member  if  he  stands  by  and  sees  to  the  application  of 
the  purchase-money  for  the  benefit  of  the  whole 
family,  without  refusing  to  participate  in  it.  White 
V.  BiSTO  Chtjnder  Bose      .         .        2  Hay  567 


11. 


Sale  of     family 


property  by  manager  when  binding  on  an  adult 
member  of  family  absent  at  time  of  sale — Consent 
to  such  sale.  B  and  C  were  half-brothers  and 
members  of  an  undivided  family.  C  left  his  native 
place,  and  in  his  absence  B  carried  on  the  family 
business  and  managed  the  family  affairs.  In  order 
to  raise  money  for  the  business  and  to  provide  for 
the  marriage  expenses  of  C's  sisters,  B  sold  to  the 
plaintiff  a  house,  which  was  part  of  the  family 
property.  On  B^s  death,  C  returned  to  his  village 
and  refused  to  give  up  possession  of  the  house  to  the 
plaintiff,  who  accordingly  filed  this  suit.  It  was 
contended  that  B  could  not  sell  the  house  so  as 
to  bind  C  without  his  expressed  assent.  Held, 
confirming  the  decree  of  the  lower  Appellate  Court, 
that  the  sale  was  binding  on  C,  who,  under  the 
circumstances,  must  be  presumed  to  have  intended 
that  B  should  continue  as  de  jure  and  de  facto 
manager  to  exercise  such  powers  as  the  family  neces- 
sities required.     Chhotiram  v.   Narayandas 

I.  L.  B.  11  Bom.  605 


5.  POWERS  OF  ALIENATION  BY  MEMBERS 

— Contd. 


(a)  Manager — contd. 


12. 


Mortgage       by 


member  of  Hindu  family.  A  member  of  an  undi- 
vided Hindu  family  has  a  right  to  mortgage  his 
own  share  of  the  family  estate,  and,  if  he  be  acting 
as  representative  and  manager  of  the  undivided 
family  to  mortgage  the  interests  of  the  other  mem- 
bers of  the  family  therein  on  any  common  family 
necessity,  or  for  the  common  benefit  and  use  of  the 
undivided  family.  Gundo  Mahadev  v.  Rambhat 
BIN    Bhatjbhat     ....       1  Bom.  39 

13.  Power    of     man- 

ager to  alienate  joint  family  property.  The  holder 
of  an  impartible  zamindari  governed  by  the  law 
of  primogeniture  having  a  son  executed  a  mining 
lease  of  part  of  the  zamindari  for  a  period  of  twenty 
years,  by  which  no  benefit  was  to  accrue  to  the 
grantor  unless  mining  operations  were  carried  on 
with  success,  and  the  commencement  of  mining 
operations  was  left  optional  with  the  lessee.  On  the 
death  of  the  grantor,  his  minor  son  and  successor, 
by  the  Collector  of  the  district  as  his  next  friend 
(authorized  in  that  behalf  by  the  Court  of  Wards) 
now  sued  the  assignee  of  the  lessee  to  have  the 
lease  set  aside.  Held,  per  Muttusami  Ayyar  and 
Wilkinson,  J  J.  (affirming  the  judgment  of  Parker, 
J.),  that  the  lease  Avas  not  one  which  a  managing 
member  of  an  ordinary  joint  family  governed  by  ' 
Mitakshara  law  could  providently  enter  into. 
Beresford  v.  Ramasubba 

I.  L.  B.  13  Mad.  197 


14. 


Sale  by  widow. 


as  manager  of  the  joint  family,  of  immoveable  pro- 
perty left  by  husband — Family  necessity — Effect 
of  sale  as  against  minor  sons — Deed  of  sale — 
Intention  of  parties.  A  Hindu  died  in  debt,  leaving 
two  minor  sons.  His  widow,  who  after  his  death 
was  the  manager  of  the  family,  borrowed  money 
for  family  purposes,  and  as  security  mortgaged 
some  of  the  immoveable  property  left  by  her 
husband.  She  subsequently  sold  it,  and  the 
Court  held  that  the  evidence  showed  that  it  was 
sold  to  pay  off  the  family  debts.  Held,  that  the 
minor  sons  were  bound  by  the  sale.  Held,  also,  that 
the  effect  of  a  conveyance  of  property  sold  by  the 
manager  of  a  family  depends  on  the  intention  of  the 
parties  as  gathered  from  the  terms  of  the  instru- 
ment and  from   the    surrounding    circumstances. 

SUCCARAM  MORARJI  ShETAY  V.  KaLIDAS  KaLIANJI 

I.  L.  B.  18  Bom.  631 


15. 


Gift  by  manager 


of  part  of '  family  property — Illegitimate  daughters 
— Maintenance,  right  to.  B,  the  manager  of  an  un- 
divided Hindu  family,  gave  certain  shares  in  a  spin- 
ning and  weaving  company,  which  had  been  pur- 
chased out  of  family  funds,  to  0  for  and  on  be- 
half of  the  plaintiffs,  who  were  R^s  illegitimate 
daughters.  After  the  death  of  R  and  0,  R's  ille- 
gitimate daughter  sued  the  surviving  members  of 
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6.  POWERS  OF  ALIENATION  BY  MEMBERS— 
contd. 

(a)  Manaqeb — contd. 

the  family  for  a  declaration  that  the  shares 
belonged  to  them,  and  that  they  had  a  right  to 
have  them  transferred  to  their  names  in  the  com- 
pany's books.  Held,  without  deciding  whether 
illegitimate  daughters  were  entitled  to  simple 
maintenance  from  the  family  property,  that  in  any 
case  R  as  manager  could  not  allienate  the  shares 
for  that  purpose,  as  there  were  no  emergent 
circumstances  requiring  it.  Pabvati  v.  Gan- 
PATBAO   Balal  .         .        I.  Ii.  B.  18  Bom.  177 


16. 


Gift  of  undivided 


ihare  by  adults  of  family — Minor  co-sharer  not  a 
party  to  gift.  According  to  Hindu  law,  under  ordi- 
nary circumstances,  a  gift  by  a  co-parcener  of  his 
undivided  share  in  immoveable  property  is  invalid, 
and  a  minor's  share  cannot  be  given  away  by  a 
manager  except  in  case  of  necessity  or  for  certain 
specified  purposes.  Certain  land  which  was  joint 
family  property  was  given  by  the  adult  members  of 
the  family  to  the  plaintiff  as  the  worshipper  of  a 
deity.  A  minor  co-parcener  did  not  join  in  the  gift. 
The  plaintiff  sued  the  occupier  for  possession.  Held, 
that  the  plaintiff  could  not  recover.  The  gift,  not 
being  made  from  necessity,  nor  for  the  performance 
of  any  pious  duties  obligatory  on  the  minor  or  the 
family,  was  invalid,  and  could  not  be  given  effect  to 
even  with  respect  to  the  shares  of  the  donors. 
Kalu  v.   Barstj     .         .  I.  Ii.  B.  19  Bom.  808 


17. 


Manager       of 


lunatic  appointed  under  Act  XXXV  of  1858 — Mort- 
gage of  interest  of  minors.  Where  a  person  is  ap- 
pointed manager  of  a  lunatic's  estate  under  Act 
XXXV  of  1858,  he  can  only  make  a  valid  alienation 
in  accordance  with  the  provisions  of  that  Act, 
although  he  may  also  be  de  facto  manager  of  the 
family  property.  A  Hindu  married  woman  having 
a  lunatic  husband  and  minor  sons  was  appointed 
guardian  of  the  lunatic's  estate  under  Act  XXXV  of 
1858.  She  was  also  de  facto  manager  of  the  family. 
She  mortgaged  the  family  property  without  the 
sanction  of  the  Court,  as  required  by  s.  14  of  the 
Act.  Held,  that  the  mortgages  were  invalid  as 
regards  the  lunatic's  interest  in  the  property,  but  as 
regards  the  interest  of  the  minors,  which  was  vested 
in  them  at  the  time  of  the  mortgages,  the  property 
being  ancestral,  the  mortgages  were  binding  if  made 
for  family  purposes.  Anpurnabai  v.  Dargapa 
Mahalapa   Naik     .         .  I.  L.  B.  20  Bom.  150 


18. 


Debts  contracted 


by  manager  for  family  purposes — Evidence  required 
where  there  has  been  a  series  of  transactions — Onus 
of  proof  and  presumption  as  to  loans  being  for  family 
purposes.  Although  there  is  no  presumption  that 
moneys  borrowed  by  the  manager  of  a  Hindu  family 
are  borrowed  for  family  purposes,  and  a  plaintiff 
seeking  to  make  the  family  property  liable  must 
prove  that  the  loans  were  contracted  fcr  the  family, 
it  is  not  incumbent  on  the    plaintiff  to  sbov»,  in 


HINDU  p^AW— JOINT  FAUIIjY— contd. 

5.  POWERS  OF  ALIENATION  BY   MEMBERS 

— Contd. 

(a)  Mauaghr — cotitd. 

respect  of  each  item  in  a  long  series  of  borrowings, 
the  particular  purpose  for  which  it  was  borrowed. 
It  will  be  sufficient  for  him  to  show  that  the  family 
was  in  chronic  need  of  money  for  the  current 
outgoings  of  the  family  life  or  its  trade  necessities, 
and  that  the  moneys  were  advanced  on  the  repre- 
sentation of  the  manager  that  they  were  needed  for 
such  objects.  And  if  the  fair  inference  to  be 
drawn  from  all  the  circumstances  of  the  case  leaves 
no  doubt  that  the  moneys  were  borrowed  for  family 
reasons,  the  plaintiff  is  entitled  to  succeed,  although 
he  is  not  able  to  indie  ite  the  particular  purpose  for 
which  such  sum  has  been  borrowed.  Krishna 
Ramaya  Naik  v.  Vasudev  Venkatesh  Pai.  Vasu- 
DEV  Venkatesh  Pai  v.  Mhasti 

I.  Ii.  B.  21  Bom.  808 


19. 


Purchaser  from 


member  of  joint  family.  If  a  person  dealing  with  a 
Hindu  representing  himself  to  be  the  representative 
and  manager  of  an  undivided  family,  comprising 
infant  members,  can  show  that,  after  reasonable 
enquiry,  he  believed  in  good  faith  that  the  person 
so  representing  himself  was  entitled  to  act,  and  was 
acting,  for  the  family,  and  that  the  transaction 
entered  into  with  him  by  such  manager  was  entered 
into  for  some  common  family  necessity  or  for  the 
benefit  of  the  infants,  such  act  of  the  manager  is 
valid  and  binding  on  the  minor  members  of  the 
family.  Trimbak  Anant  v.  Gopalshet  biw 
Mahadshbt  Mahadu      .         .         .1  Bom.  27 


20. 


Power  of  man- 


ager to  alienate  or  charge  shares  of  other  members  of 
family — Necessity — Onus  probandi.  It  is  a  firmly 
settled  rule  of  Hindu  law,  resting  upon  the  authority 
of  the  Mitakshara  and  repeated  judicial  decisions, 
that  a  managing  co-parcener  has  not  the  capacity  to 
alienate  or  charge  the  share  of  his  minor  co-parcener 
in  immoveable  ancestral  property  except  for  the 
purpose  of  providing  for  some  family  need  or  the 
performance  of  an  indispensable  religious  duty, 
or  except  the  alienation  or  charge  be  for  the  bene- 
fit of  the  joint  estate  ;  and  in  every  case  to  which 
the  rule  is  applicable,  the  onus  of  showing  either 
by  direct  or  presumptive  proof  a  primd  facie 
ca.se  in  support  of  the  existence  of  the  condition 
necessary  to  givethe  legal  capacity  to  make  the  dis- 
puted disposition  lies  upon  the  party  claiming  to 
have  acquired  under  it  a  title  to  the  minor's  share  of 
the  property.  Upon  the  question  of  what  is  the 
amount  of  proof  which  the  law  renders  necessary  to 
discharge  that  burden  of  proof : — Held,  that  where 
the  dispute  as  to  the  validity  of  a  sale  or  mortgage 
of  family  property  is  with  the  person  to  whom  it  was 
made,  and  the  pecuniary  consideration  for  it  has  not 
been  advanced  for  the  purpose  of  discharging  an 
antecedent  charge  on  the  property  or  an  old  debt 
incurred  by  an  ancestor  ;  the  case  of  the  vendee  or 
mortgagee,  as  regards  the  existence  of  a  family 


/ 
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5.  POWERS  OF  ALIENATION  BY  MEMBERS 
— contd. 

(a)  Maiaqeb — contd. 

need  or  sufficient  beneficial  purpose  requiring  the 
advance  of  the  consideration-money,  must  be 
established  by  positive  proof.  But  that  between  a 
bond  fide  sale  or  mortgage  for  an  advance  made  to 
pay  off  a  pre-existing  mortgage  claim  or  an  unse- 
cured debt  of  an  ancestor,  and  one  not  made  for  that 
piu-pose,  there  was  this  distinction  to  be  observed, 
that  the  burden  of  establishing  by  direct  proof 
that  such  prior  claim  or  debt  was  incurred  for  a 
proper  family  purpose  is  not  cast  upon  the  vendee  or 
mortgagee.  He  is  only  required  to  show  this 
presumptively.  But  to  do  so  it  is  incumbent  on 
him  to  give  proof  not  only  of  the  consideration- 
money  for  the  sale  or  mortgage  having  been  bond 
fide  advanced  in  discharge  of  an  antecedent  debt, 
but  also  of  an  enquiry  productive  of  results  which 
warranted  his  reasonably  believing  that  sudh  debt 
was  a  family  obligation,  and  the  sale  or  mortgage  a 
prudent  arrangement  for  its  discharge.  Saravana 
Tevan  v.  Muttayi  Ammal     .  6  Mad.  371 


21. 


Mortgage      of 


joint  family  -property — Powers  of  karta — Acknow- 
ledgment by  karta  or  by  executor  under  Hindu  will 
— Acquiescence.  H,  a  Hindu,  died  leaving  two 
adult  and  two  minor  sons,  and  having  made  a  will 
or  anumatipatra,  addressed  to  his  two  eldest  sons,  L 
and  G,  whom  he  thereby  appointed  malik  mukhtars 
of  the  whole  of  his  estate  with  full  powers  of  manage- 
ment. He  directed  them  to  maintain  his  widow 
and  minor  sons  and  to  pay  the  marriage  expenses  of 
the  latter  out  of  the  joint  estate,  and  further  directed 
them  to  pay  his  liabilities  and,  if  necessary,  to  raise 
money  for  that  purpose  by  sale  or  mortgage ;  the 
necessary  documents  to  be  signed  by  L  and  G,  "  the 
names  of  the  infants  being  signed  by  you  as  guar- 
dians and  executors."  In  case  of  the  death  of  either 
L  or  G,  the  will  provided  that  all  the  powers  of 
the  executors  should  be  vested  in  the  survivor  ;  the 
minors  to  have  same  powers  upon  attaining  major- 
rity.  The  will  further  provided  that  the  executors 
should,  when  the  minors  came  of  age,  ' '  make  over 
to  them  with  explanation  the  share  of  each ;"  and 
that  the  four  sons  should  take  the  property  in  equal 
shares.  L  died  after  his  father  leaving  a  widow 
and  having  made  a  will,  whereof  he  appointed  G 
executor,  and  G  subsequently  obtained  a  certificate 
under  s.  7,  Act  XL  of  1858,  in  respect  of  the  property 
of  his  minor  brothers.  Thereafter  G,  by  a  deed  in 
the  English  form,  which  was  executed  by  him  alone 
"  as  executor  oi  H  "  and  also  "  as  executor  of  Z," 
mortgaged  a  portion  of  the  property  to  the  plaintiff 
to  secure  R6,847-3-3.  Of  this  sum  R947-3-3  were 
advanced  to  G  at  the  time  of  the  mortgage,  and  were 
applied  by  him  for  the  benefit  of  H's  estate,  R  1,000 
were  advanced  to  pay  a  debt  due  from  L  to  third 
persons,  the  remainder  being  in  respect  of  debts  of  H, 
all  of  which,  however,  with  the  exception  of  one  debt 
of  RlOO,  were  barred  by  the  law  of  limitation.     In 
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a  suit  by  the  mortgagee  for  an  account  and  sale, 
or  foreclosure  of  the  mortgaged  property,  it  appeared 
that  one  of  the  minors  had  attained  his  majority 
when  the  mortgage  Avas  executed,  and  the  other 
some  years  thereafter,  and  that  both  had  been 
informed  of  the  mortgage  several  years  before  the 
suit,  and  had  then  raised  no  objections.  No 
question  as  to  the  effect  of  the  limitation  law  on  the 
mortgage  was  raised  on  the  pleadings  or  at  the  trial. 
Held,  by  Markby,  J.,  that,  although  the  mortgage 
was  not  executed  in  accordance  with  the  will  of  H 
the  younger  sons  had  stood  by  and  had  taken  the 
benefit  of  the  transaction,  and  could  not  therefore 
question  it.  A  member  of  a  joint  Hindu  family  is 
bound,  when  he  comes  of  age,  to  make  himself 
acquainted  with  the  acts  during  his  minority  of  the 
manager,  and  to  express  his  dissent  at  once  if  he 
disapprove  of  such  acts.  No  evidence  having  been 
offered  as  to  L^s  estate  when  the  mortgage  was 
executed  or  that  Z's  widow  knew  of  the  mortgage, 
the  suit  must  be  dismissed  as  against  her.  He^,  on 
appeal,  by  Couch,  C.J.,  and  Pontifex,  J.,  that 
debts  by  Hindu  law  being  a  charge  upon  the  estate 
of  the  debtor,  and  the  intention  of  H,  as  shown  by 
the  provision  in  his  will  for  the  maintenance  of  his 
widow  and  minor  sons,  being  that  the  family  should 
for  a  time  continue  to  be  joint,  no  charge  or  trust 
was  created  by  the  clause  in  H's  will  for  payment 
of  his  debts,  and  therefore  the  fact  that  in  executing 
the  mortgage  G  professed  to  act  under  the  will  and 
not  as  karta  did  not  invalidate  the  mortgage.  For 
the  same  reason,  the  clause  for  payment  of  debts 
could  not  prevent  the  operation  of  the  law  of  limita  - 
tion.  The  manager  of  a  joint  Hindu  family,  or  the 
executor  of  a  Hindu  will,  has  no  power  by  acknow  - 
ledgment  to  revive  a  debt  barred  by  the  law  of 
limitation  except  as  against  himself.  G  as  karta 
of  the  joint  family  could  not  make  a  valid  mortgage 
of  Us  share  separately  from  the  shares  of  the  other 
members  of  the  family  ;  his  estate  therefore  was 
liable  to  pay  the  plaintiff  the  R  1,000  borrowed  to 
pay  L^s  debt,  and  his  representatives  could  claim 
to    be    repaid    from    L^s     estate.     Gopalnarain 

MOZOOMDAR  V.  MUDDOMUTTY  GUPTEE.  ShOSHEB- 
BHOOSUN  MoZOOMDAR  V.  MUDDOMUTTY  GUPTEE. 
MUDDOMUTTY    GuPTEE   V.    BaMASOONDERY   DoSSEE 

14  B.  L.  R.  21 

Mortgage       of 


22. 


joint  family  property.  An  alienation  made  by  a 
managing  member  of  a  joint  Hindu  family  is  not 
binding  upon  his  adult  co-sharers  unless  it  is  shown 
that  it  was  made  with  their  consent,  either  express 
or  implied.  In  cases  of  implied  consent  it  is  not 
necessary  to  prove  its  existence  with  reference  to  a 
particular  instance  of  alienation,  but  a  general 
consent  may  be  deducible  in  cases  of  urgent  neces- 
sity, from  the  very  fact  of  the  manager  being 
entrusted  with  the  management  of  the  family  estate 
by  the  other  members  of  the  family  ;  and  the  latter 
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5.  POWERS  OF  ALIENATION  BY  MEMBERS 
— contd. 

(a)  Manager — caiUd. 

entrusting  the  management  of  the  family  affairs  to 
the  manager  must  be  presumed  to  have  delegated 
to  him  the  power  of  pledging  the  family  credit  or 
estate  when  it  is  impossible  or  extremely  inconve- 
nient for  the  purpose  of  an  efficient  management  of 
the  estate  to  consult  them  and  obtain  their  consent 
before  pledging  such  credit  or  estate.  Miller  v. 
Rfnga  Nath  Moijlick     .  I.  L.  R.  12  Calc.  389 

23.  Mitakshara  law 

— Loan  bi^  Karta — Ancestral  property.  A,  the  karta 
of  a  Hindu  family  governed  by  the  Mitakshara  law, 
living  with  his  two  sons,  B  and  C,  in  joint  enjoy- 
ment of  the  family  property,  took  a  loan  from 
certain  persons,  and  executed  to  them  a  mort- 
gage bond  on  the  joint  family  property.  The 
bond-holders  obtained  a  decree  on  their  bond, 
in  execution  of  which  they  caused  the  property  to 
be  sold,  and  themselves  became  the  purchasers. 
C  was  a  minor  at  the  time  of  the  alienation.  In 
a  suit  by  B  on  behalf  of  himself  and  C  to  set  aside 
the  alienation,  on  the  ground  that  it  had  been 
made  without  their  consent  and  without  legal 
necessity,  the  Court  found  that  B  had  taken  such  a 
part  in  the  transactions  leading  to  the  alienation  as 
made  him  a  consenting  party  to  it ;  that  there  was 
no  legal  necessity  for  the  alienation  ;  and  that,  C 
being  a  minor,  the  alienation  was  not  the  joint  act 
of  all  the  members  of  the  family.  Held,  that,  under 
these  circumstances,  the  alienation  failed  to  convey 
to  the  purchasers  either  the  entirety  of  the  property 
or  any  share  or  interest  in  it,  and  C  was  entitled  to 
have  it  set  aside.  In  ordering  the  alienation  to  set 
aside,  the  Court,  in  the  interest  of  the  minor  son, 
and  favouring  the  equity  the  purchasers  clearly  had 
against  A  and  B,  directed  that,  on  recovery  of  the 
property,  it  should  be  held  and  enjoyed  in  defined 
shares,  and  that  the  shares  of  A  and  B  should  be 
jointly  and  severally  subject  to  the  lien  thereon  of 
the  purchasers  for  the  repayment  of  the  loan  to  A. 
So  long  as  the  members  of  a  Hindu  family  under  the 
Mitakshara  law  are  living  in  the  joint  enjoyment 
of  the  family  property,  without  having  come  to  an 
actual  partition  among  themselves  of  that  property, 
or  an  ascertainment  and  partition  of  their  rights  in 
it,  no  member  of  the  family  has  any  separate  pro- 
prietary right  therein  which  he  can  aliene  or  encum- 
ber. The  property  can  only  be  aliened  by  the 
joint  act  of  all  the  members,  express  or  implied  ; 
or,  in  case  of  justifiable  family  necessity,  by  the 
karta  alone.  Mahabeer  Pbrshad  t'.  Ramyad 
Singh     .        .     12  B.  L.  R.  90  :  20  W.  R.  ]92 


24. 


Attachment  and 


sale  of  the  interest  of  manager  where  manager  is 
not  the  father  of  other  co-sharers — Tenants -in-com- 
mon. N  and  H  (uncle  and  nephew)  were  members 
of  an  undivided  Hindu  family.  On  the  22nd  April 
1872,  N  mortgaged  the  land  in  dispute  (part  of  the 
family  property)  to  J,  who,  on  the  10th  June  1876, 


(a)  Manager — contd. 

obtained  a  decree  against  A"^  on  the  mortgage,  and 
put  up  the  land  for  sale  in  execution.  It  was  pur- 
chased by  the  defendant  on  the  26th  October  1876. 
N  and  B  had  previously  sold  the  land  to  the  plaint- 
iff by  a  registered  deed,  dated  the  30th  June  1876. 
On  the  28th  September  1877,  the  plaintiff  sued  the 
defendant  for  possession  of  a  half  share  of  H  in  the 
land.  The  Subordinate  Judge  awarded  the  plaint- 
iff's claim,  holding  that  his  purchase  was  bond  fide, 
and  that  the  share  of  H  was  not  bound  by  the  mort- 
gage executed  by  N  to  J.  In  appeal  the  District 
Judge  thought  in  unnecessary  to  consider  whether 
the  plaintiff's  purchase  was  bond  fide,  and  whether 
H  was  liable  for  the  mortgage-debt,  inasmuch  as  the 
interest  of  N  alone  had  been  sold  under  the  mortgage 
decree,  and  the  interest  of  H  therefore  was  not 
affected  by  the  sale.  He  affirmed  the  decree  of  the 
first  Court,  with  the  variation  that  the  plaintiff  and 
defendant  were  jointly  entitled  to  the  possession  of 
the  land.  In  second  appeal  it  was  contended  for  the 
defendant  that  the  District  Judge  ought  to  have 
found  whether  the  mortgage-debt  contracted  hy  N 
was  for  a  family  necessity  and  therefore  binding  on 
N,  and  whether  the  sale  to  the  plaintiff  was  bond 
fide.  Held,  that  the  plaintiff  was  entitled  to  recover. 
The  defendant  had  only  purchased  that  which  was 
seized  and  sold  in  execution  of  the  decree,  viz.,  the 
right,  title  and  interest  of  N  in  the  land,  and  H\s 
share  was  not  affected  by  the  sale.  Held,  also, 
following  Maruti  Narayan  v.  Lilachand,  I.  L.  B.  6 
Bom.  564,  that  it  was  not  competent  for  the  Court 
in  this  suit  to  consider  the  question  whether  the  loan 
contracted  bylyT  in  1872  was  contracted  by  him  as 
manager  for  a  necessary  family  purpose  so  as  to  bind 
the  share  of  H  in  the  property.  Held,  also,  that,  if 
the  share  of  N  had  already  been  sold  to  the  defend- 
ant under  the  mortgage-decree,  the  defendant  and 
H  were  simply  tenants-in-common,  and  there  could 
be  no  objection  to  H  doing  what  he  liked  with  his 
remaining  share.  Kisansing  Jivansing  v.  Mor- 
eshwab  Vishnu     .         .        I.  L.  R.  7  Bom.  91 

See,  also,  Pandiirang  ICamti  v.  Venkatksii  Pai 
I.  L.  R.  7  Bom.  95  note 

25.    ■ — Mortgage     of 

family  property ^  effect  of,  on  miner  members. — Sa- 
doba,  Raghoba,  and  Sambhapa  were  members  of  an 
undivided  Hindu  family.  Sambhapa  died,  leaving 
him  surviving  several  sons.  Subsequently  Sadoba, 
Raghoba,  and  Rajaram,  the  eldest  son  of  Sambhapa, 
mortgaged  the  family  house  to  the  plaintiff.  In 
1877  the  plaintiff  brought  a  suit  upon  the  mortgage 
against  Sadoba,  Raghoba,  and  Rajaram.  The 
Court  of  first  instance  awarded  him  possession  of 
the  house  until  he  should  receive  payment  of  the 
mortgage-debt.  In  execution  of  the  decree,  the 
plaintiff  was  obstructed  by  the  widow  and  sons  of 
Sambhapa,  but  after  enquiry  tho  Court,  on  14th 
January  1879,  overruled  the  objection  and  directed 
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possession  of  the  house  to  be  given  to  the  plaintiff. 
On  28th  January  1879,  the  plaintiff  complained  that 
he  was  prevented  from  obtaining  possession  of  one 
of  the  rooms  in  the  said  house  ;  the  defendant 
Babaji  appeared,  and  admitted  that  he  had  locked 
up  the  room,  and  he  refused  to  give  up  possession, 
contending  that  he  was  not  bound  by  the  mortgage, 
that  at  the  date  of  the  mortgage  Rajaram  was 
not  joint  with  him  and  the  other  sons  of  Sambhapa, 
and  that  the  loan  was  not  required  for  family  neces- 
sity. The  Subordinate  Judge  dismissed  the  plaint- 
iff's application.  In  1882  the  plaintiff  brought  the 
present  suit  against  the  defendant,  in  which  he 
prayed  for  a  decree  giving  him  possession  of  the 
said  room  on  the  terms  of  the  decree  passed  in  1877. 
The  defendant  alleged  that  the  house  in  question 
was  not  the  joint  property  of  his  uncles  Sadoba 
and  Raghoba,  but  that  his  father  Sambhapa  was 
the  sole  o'WTier ;  that  his  uncles  Sadoba  and 
Raghoba  and  his  brother  Rajaram  had  no  right  to 
mortgage  it,  and  that  the  money  was  not  required 
for  family  necessity.  He  contended  that  the 
decree  of  1877  was  not  binding  on  him,  and, 
further,  that  the  present  suit  was  barred.  Held, 
that  the  plaintiff  was  entitled  to  a  decree  against 
the  defendant.  There  was  nothing  to  show  that 
at  the  date  of  the  mortgage  in  1875  the  defendant 
was  not  still  a  member  of  the  same  joint  family 
with  Rajaram  into  which  he  had  been  born.  In 
the  mortgage  transaction  all  the  branches  of  the 
family  were  represented  by  their  eldest  members, 
and  the  mortgagee  (the  plaintiff)  might  reasonably 
suppose  that  a  transaction  entered  into  by  them  and 
apparently  necessary  for  the  common  interest  was 
really  necessary.  Balvant  Sanataram  v.  Babaji 
BIN  Sambhapa     .         .         I.  L.  B.  8  Bom.  602 


26. 


Mortgage     for 


family  purposes — Decree  against  manager  for 
mesne  profits — Execution  against  family  property. 
D,  the  manager  of  an  Alyasantana  family,  having 
executed  a  usufructuary  mortgage  of  certain  land 
belonging  to  the  family  to  F,  to  secure  the  repay- 
ment of  a  debt  contracted  for  purposes  binding  on 
the  family,  V  was  compelled  to  sue  for  possession  of 
the  land  mortgaged,  and  obtained  a  decree  for  pos- 
session against  D  and  tAvo  other  members  of  the 
family  and  for  payment  of  mesne  profits  from  the 
date  of  the  mortgage  against  D  only.  After  the 
death  of  D,  V  sought  in  execution  proceedings 
against  the  surviving  members  of  the  family  to 
obtain  payment  of  the  mesne  profits  decreed,  by 
sale  of  the  equity  of  redemption  of  the  land  mort- 
gaged to  him  by  D.  Held,  that  V  was  not  entitled 
to  execute  the  decree  for  mesne  profits  against  the 
family.  Venkata  Krishnayyar  v.  Kaveri  Shet- 
TATi       :  .      I.  L.  R.  7  Mad.  201 
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tion and  liabilities  of — Debts  incurred  by — Acquisi- 
tion of  mcmeable  property  by — Assets  in  hands  of 
successor — Duty    of    lender    dealing    with    polygar. 
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Per  Kernan,  J. — A  simple  loan  and  an  express 
charge  require  the  same  foundacion  to  bind  the 
family  estate  of  a  polygar.  The  position  of  a  poly- 
gar differs  from  that  of  a  manager  of  a  Hindu  family 
in  this  incident  amongst  others,  x'iz.,  that  primd 
facie  he  borrows  on  his  own  personal  credit  (where 
there  is  no  mortgage)  and  not  on  the  credit  of  the 
family  estate,  and  the  rule  requiring  a  lender  to 
satisfy  himself  of  the  existence  of  family  necessity 
or  of  the  family  benefit  which  justifies  the  manager 
in  borrowing  would  not  be  sufficiently  complied 
with  by  similar  enquiries  in  the  case  of  a  polygar 
borrowing  money.  To  entitle  a  creditor,  obtaining 
a  charge  from  a  polygar  on  the  corpus  of  the  estate, 
to  the  security  of  the  estate,  proof  of  imminent 
pressure  or  danger  of  loss,  or  of  such  close  enquiries 
as  to  the  position  of  the  estate  and  the  immediate 
circumstances  of  the  pressure  or  apprehended 
danger  as  to  satisfy  a  prudent  and  reasonable  mind 
of  the  truth  of  an  alleged  pressm*e  and  impending 
danger,  should  be  given.  Per  Curiam — Although 
moneys  lent  by  a  creditor  to  a  polygar  have  been 
actually  expended  in  payment  of  paramount  charges 
on  the  estate,  the  mere  fact  of  such  payments  is  no 
evidence  of  family  necessity,  nor  can  the  estate 
be  said  to  derive  any  benefit  thereby,  when  the 
annual  rents  of  the  estate  are  more  than  sufficient 
to  pay  for  all  proper  charges  on  the  estate,  so  as 
to  entitle  the  creditor  to  recover  from  the  family 
estate.  When  a  creditor  has  made  no  enquiry  as  to 
the  necessity  for  a  polygar  borrowing  money,  he 
cannot  remedy  the  omission  by  showing  that  if  he 
had  enquired  he  would  have  been  informed  that  the 
money  was  wanted  to  pay  for  Government  kist  due 
by  the  polygar.  Per  Kernan,  J. — When  the  right- 
ful owner  of  a  polliam  has  stood  by  and  allowed 
another  to  take  and  remain  in  possession  of  the 
polliara,  and  loans  have  been  made  to  the  de  facto 
polygar,  the  moveable  property,  purchased  by  the 
de  facto  polygar  out  of  the  income  or  with  borrowed 
moneys  in  his  possession  at  his  death,  is  assets 
available  for  payment  of  his  creditors.  Per 
Mfttusami  Ayyar,  J. — The  moveable  property 
acquired  by  means  of  the  income  of  the  polliam  by  a 
de  facto  polygar  is  not  available  as  assets  for  his 
creditors  in  the  hands  of  de  jure  polygar  who  suc- 
ceeded him  and  who  has  not  admitted  his  predeces- 
sor's title,  nor  accepted  maintenance  from  him^ 
but  moveable  property  acquired  by  means  of 
borrowed  money  may  bo  pursued  by  the  creditor 
as  assets.  Kottu  Ramasami  Chetti  v.  Bangaki 
Seshama  Nayanivaru       .   I.  L.  R.  8  Mad.  145- 


28. 


Agreement  made 


by  manager  of  family.  Every  member  of  a  joint 
family  is  not  bound  by  an  agreement  made  by  the 
head  of  that  family.  The  rent  of  a  joint  undivided 
tenure  cannot  be  enhanced  on  the  strength  of  an 
ikrar  executed  by  one  of  the  co-parceners.  Hkmu- 
yetoolah  Chowdry  v.  Nil  Kaisth  Mullick 

17  w.  R.  isa- 
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(a)  Majtageb — coutd. 


29. 


Authority       of 


elder  brother  to  sell.  In  the  absence  of  authority  in 
the  eldest  brother  from  his  brothers  to  sell  their 
rights,  the  sale  by  the  eldest  brother  is  not  the  act  of 
all  the  brothers.  Oahad  Buksh  v.  Bindoo 
Bashinee  Dosseb  .  .  .  7  W.  R.  298 
See  Bhujonanund  Mytee  v.  Radha  Churn 
Myteb 7  W.  B.  335 


30. 


Permanent  lexise 


by  elder  brother — Necessity.  The  elder  brother  in  a 
joint  Hindu  family  cannot  grant  a  valid  permanent 
lease  of  land  without  some  consideration  being 
proved  to  have  been  paid  or  applied  towards  meet- 
ing any  necessary  expenses  of  the  joint  family. 
Bbojo  Mohun  Ghosb  v.  Luchmun  Singh 

W.  R.  1864,  83 


31. 


Agreements  made 


hy  adult  members  of  family.  Arrangements  relat- 
ing to  the  enjoyment  of  joint  family  property  and 
acknowledgments  of  the  right  of  the  several 
members  of  the  family  to  acquire  separate  property 
made  by  the  adult  members  of  the  family  are  to  be 
held  binding  on  the  minor  members  of  the  family  if 
they  are  not  detrimental  to  their  interest,  and  such 
arrangements  consented  to  by  a  father  should  be 
held  binding  on  his  minor  child.  Nursinoh  Dass 
t'.  Narain  Dass         .         .         .         3  N.  W.  217 

Upheld  by  Privy  Council         .         26  W.  R.  17 

32.  Allegation  of  managership 

— ContrMt  for  sale  of  land  by  one  of  three  brothers — 
Allegation,  in  plaint  that  vendor  was  managing  mem- 
ber— No  allegation  of  authority  or  ratification  by 
others — Suit  for  specific  performance  against  all — 
■Cause  of  action.  A  plaint  alleged  that  first  defend- 
ant, as  managing  member  of  an  undivided  family 
consisting  of  the  three  defendants,  had  entered  into 
a  contract  to  convey  certain  land  to  plaintiff,  and 
had  placed  him  in  possession  thereof,  after  receiving 
a  sum  of  money  in  part  payment.  There  was  no 
allegation  that  the  other  defendants  were  parties  to 
the  contract,  or  that  they  had  authorized  the  first 
■defendant  to  enter  into  it,  or  that  they  had  ratified 
it.  The  plaint  claimed  specific  performance  of  the 
contract  as  against  all  the  defendants.  Held,  that 
it  disclosed  no  cause  of  action  as  against  the  second 
and  third  defendants,  and  that  (the  allegations  in 
the  plaint  having  been  proved  as  against  first 
defendant)  plaintiff  was  entitled  to  a  decree  for 
^specific  performance  against  first  defendant,  with- 
out determining  whether  the  sale  by  him  would  or 
would  not  bind  the  interests  of  the  other  defendants 
in  the  property.  Kosdbi  Ramaraju  v.  Ivalury 
Ramalingam  (1902)     .  I.  L.  R.  26  Mad.  74 

33,  , Minority — Joint  Hindu  family 

—Mitakshara — Appointment  of  guardian  of  member 
of  family — Liability  of  members  on  mortgages  executed 
by  karta.     A  guardian  of  the  property  of  an  infant 


HINDU  LAW— JOINT  FAMILY— coa/r?. 

5.  POWERS  OF  ALIENATION  BY  MEMBERS 
— contd. 

(a)  Manager — contd. 

cannot  properly,  be  appointed  in  respect  of  the 
infant's  interest  in  the  property  of  an  undivided 
Mitahshara  family,  such  interest  not  being  indivi- 
dual property,  and  therefore  not  property  with 
which  a  guardian,  if  appointed,  would  have  any- 
thing to  do.  In  a  suit  to  enforce  mortgage-deeds 
against  the  members  of  a  joint  Hindu  family 
governed  by  the  Mitakshara  law,  it  appeared 
that  one  of  the  three  brothers  constituting  the 
family  was  a  minor ;  that  the  mother  had 
obtained  a  certificate  of  guardianship  ;  that  one 
at  least  of  the  mortgage-deeds  was  executed  in  her 
name  with  others  ;  and  that  she,  as  guardian,  could 
not  ( by  reason  of  s.  18  of  Act  XL  of  1858  and 
ss.  29  and  30  of  Act  VIII  of  1890)  make  a  mortgage 
of  the  minor's  property  without  the  sanction  of  the 
Court,  which  admittedly  was  not  obtained.  Held, 
by  the  Judicial  Committee,  that  the  mortgages  must 
be  considered  to  be  mortgages  by  the  family, 
entered  into  by  the  karta  of  the  family,  with  the 
concurrence  of  the  other  adult  members  of  the 
family,  and  could,  so  far  as  they  were  found  to  have 
been  made  for  the  benefit  of  the  family  and  for  legal 
necessity,  be  enforced  against  all  the  members.  As 
to  the  second  of  the  brothers,  it  was  uncertain 
whether  he  was  not  also  under  the  mother's  guar- 
dianship, which  would  have  prolonged  his  minority 
until  he  attained  21  years.  It  appeared,  ho  we  vet, 
that  he  was  at  the  time  of  the  suit  of  full  age  and 
able  to  bring  his  case  before  the  Court ;  that  at 
the  time  of  the  mortgages  in  suit  he  was  of  full  age 
according  to  Hindu  law ;  that  he  executed  the 
mortgages  himself  as  a  person  of  full  age  ;  and  that, 
if  there  were  any  grounds  for  exempting  him  from 
liability,  it  was  for  him  to  show  them,  which  he  had 
failed  to  do :  and  on  these  grounds  he  was  made 
equally  liable  with  the  karta  of  the  family  to  a 
money  decree  for  advances  as  to  which  necessity 
had  not  been  established.  Gharib-ullah  v. 
Khalak  Singh  (1903)     .     I.  L.  R.  25  All.  407  : 

B.C.  L.  R.  30  I.  A.  165 
7  C.  W.  N.  681 


34. 


Power    of  manager — Karta, 


power  off  to  pledge  family  credit — Ancestral  business. 
A  karta  of  a  Hindu  joint  family  possessing  an  ances- 
tral business  has  an  implied  power  to  pledge  the 
credit  and  property  of  the  family,  but  only  for  the 
ordinary  purposes  of  that  business ;  he  cannot  do 
so  for  the  purpose  of  embarking  in  a  business 
which  was  not  the  ancestral  business.  RamUd 
Thakursidas  v.  Lakhmi  Chand  Muniram  (1861),  1 
Bom.  H.  C.  Civ.  App.  51,  referred  to.  Morrison 
V.  Verschoyle  (1901)      .         .    6  C.  W.  N.  429 


35. 


Younger      member      as 


manager — Mitakshara  law — Junior  or  depend- 
ent member  of  family — Karta — Mortgage  of 
family  property — Necessity — Zarpeshgi  lease.  Hindu 
law  authorizes  a  younger  member  of  a  Mitakshara 
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joint  Hindu  family  to  alienate  or  otherwise  deal 
with  immoveable  property  belonging  to  the  family, 
for  family  necessity,  whenever  he  is  put  forward  to 
the  outside  world  by  the  elder  members  of  the 
family,  as  the  managing  member.  Mudit  Narayan 
Singh  v.  Ranglal  Singh  (1902) 

I.  li.  K.  29  Calc.  797 


(6)  Father. 

See  Hindu  Law — Alienation- 
TioN  BY  Father. 


-Aliena- 


36. 


Alienation  by  father — Mitak- 


shara  law — Interest  of  father  in  ancestral  property. 
Before  partition,  a  Hindu  father  has,  under  Mitak- 
shara  law,  no  definite  share  in  joint  ancestral 
property  which  he  can  aliene.  Nowbut  Ram  v. 
Dijrbaree    Singh      ...         2  Agra  145 


37. 


Sale    by     father 


of  joint  family  of  his  own  share.  A  sale  by  a  father 
is  valid  by  Hindu  law  to  the  extent  of  his  own  share 
of  the  undivided  estate.  There  is  no  distinction  ac- 
cording to  the  Madras  school  between  a  father  and 
other  co-parceners.  Palanivellappa  Kaundan  v. 
Mannaru  Naikan        ...      2  Mad.  416 


38. 


Mitakshara   law 


— Sale  of  ancestral  property.  According  to  Sada- 
hart  Prasad  Sahu  v.  Foolhash  Koer^  3  B.  L.  R.  F.  B. 
31,  a  sale  of  undivided  ancestral  property  by  a 
father  without  any  legal  necessity  and  without  the 
consent  of  all  the  co-sharers  is,  under  the  Mitakshara 
law,  invalid.  It  is  not  vahd  even  as  regards  the 
father's  share.  A  son  suing  to  set  aside  such  an 
aUenation  is,  according  to  that  case,  entitled  to  a 
declaration  that  the  alienation  is  void  altogether. 
The  son  suing  in  the  father's  lifetime  on  behalf  of 
the  family  may  be  entitled  to  a  decree  for  possession. 
Upon  what  terms  that  decree  should  be  made  \\  ill, 
according  to  the  decision  in  Modhoo  Dyal  Singh  v. 
Kolhur  Siv{)h,  B.  L.  R.  Sup.  Vol.  1018,  depend  on  the 
equity  which  the  purchaser  may  have  to  a  refund  of 
the  purchase-money,  or  to  be  placed  in  the  position 
of  an  encumbrancer  as  against  the  joint  family  in  ;the 
particular  case.  Hanuman  Dtjtt  Roy  KIishen 
Ejshor  Narayan  Singh     .  8  B.  L.  R.  358 

S.C.  HONOOMAN   DUTT  ROY  V.  BhAGBTJT  KiSHEN 

15  W.  R.  F.  B.  6 


39. 


Mitakshara  law 


— Power  of  father  to  aliene.  A  Hindu  father  in 
a  Mitakshara  joint  family  has  no  power  to  settle 
ancestral  property  by  conveyance  in  his  lifetime,  or 
by  a  will  to  take  effect  after  his  death,  without  the 
consent  of  all  his  sons  living  at  the  time.  Where 
such  a  settlement  is  not  assented  to  by  the  sons 
living  at  the  time,  and  another  son  is  afterwards 
born,  no  subsequent  assent  would  be  binding  on  the 
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latter.     Hurodoot  Narain  Singh  v.  Bber  Naraiit 
Singh 11  W.  R.  480 


40. 


Mitakshara  law 


— Alienability  by  a  co-parcener  of  his  undivided 
share  of  ancestral  estate — Will.  A  Hindu  of  the 
Southern  Mahratta  country,  having  two  sons  undi- 
vided from  hira,  died  in  1871,  leaving  a  will  dispos- 
ing of  ancestral  estate  substantially  in  favour  of  his 
second  son,  excluding  the  elder,  who  claimed  hia 
share  in  this  suit.  In  1861,  a  suit  brought  by  this 
elder  son  against  his  father  and  brother  to  obtain  a 
declaration  of  his  right  to  a  partition  of  the  ancestral 
estate  was  dismissed  on  the  ground  that  he  had  no 
right  in  his  father's  lifetime  to  compel  a  partition  of 
moveables ;  and  that,  as  to  the  immoveables,  the 
claim  failed,  because  they  were  situate  beyond  the 
jurisdiction  of  the  Court.  It  having  been  contended 
that,  as  a  father  and  his  sons  were  during  his  life 
co-parceners  in  the  family  estate,  one  of  such  co- 
parceners being  able,  according  to  the  decisions  of 
the  Courts,  by  act  inter  vivos  to  make  an  alienation 
of  his  undivided  share  binding  on  the  others,  it 
followed  that  the  father  might  dispose  by  will  of  his 
one-third  share.  Held,  that,  under  the  Mitakshara 
law  as  received  in  Bombay,  the  father  could  not 
dispose  of  his  one-third  share  by  will.  The  doctrine 
of  the  ahenability  by  a  co-parcener  of  his  undivided 
share,  without  the  consent  of  his  co-sharers,  should 
not  be  extended  in  the  above  manner  beyond  the 
decided  cases.  The  Bombay  Court  had  ruled  that 
a  CO -parcener  could  not  without  his  co-sharer's 
consent,  either  give  or  devise  his  share,  and  that  the 
ahenation  must  be  for  value.  The  Madras  Court 
had  ruled  that,  although  a  co -parcener  could 
alienate  his  share  by  gift,  that  right  was  itself 
founded  on  the  right  to  partition,  and  died  with  the 
co-parcener,  the  title  of  the  other  co-sharei-s  vesting^ 
in  them  by  survivorship  at  the  moment  of  his 
death.  Without  a  decision  as  to  which  of  these 
conflicting  views,  in  regard  to  alienation  by  gift,  was 
correct,  the  principles  upon  which  the  Madras  Court 
had  decided  against  the  power  of  aUenation  by  will 
were  held  to  be  sound  and  suflBoient  to  support  that 
decision.  Lakshman  Dada  Naik  v.  Ramchandra 
Dada  Naik     .         .         .      I.  L.  B.  5  Bom.  4S 

L.  R.  7  I.  A.  181 


41. 


Ancestral     pro- 


perty  Joint  property    earned  by  a  father  and  his 

sons Effect    of  contribution  by  the  father  of  a  nu 

cleus  of  property  earned  by  himself  exclusively 
Power  of  disposition  by  will  over.  D  (defendant 
No.  1)  lived  at  Jamnagar  jointly  with  his  father 
and  brother  until  the  year  1850.  In  that  year  his 
father  died  and  D  separated  from  his  brother.  At 
the  time  of  separation  D  took  nothing  out  of  the 
family  estate,  which  was  very  small.  He  subse- 
quently  supported  himself  by  practising  medcine, 
which  he  taught  himself  from  some  medical  hooks 


(     5109     ) 


DIGEST  OF  CASES. 


(    olio     ) 


SIITDU  LAW— JOINT  FAMILY— cow^^i.       [    HINDU  LAW— JOINT  FAMIltY—corUd, 

5.  POWERS  OF  ALIENATION  BY  MEMBERS       5.  POWERS  OF  ALIENATION  BY  MEMBERS 

—confd.  —contd. 


(b)  Father — contd, 

^hich  his  father    had  bought  for  him  before  his 
death.     D  had  two  sons,  viz.,  M,  born  in  1846,  and 
H,  bofn  in  1849.     At  the  end  of  the  year  1850,  D 
and  his  two  sons  came  to  Bombay,  where  D  continu  - 
ed  to  practice  medicine  and  established  a  dispensary . 
In    1862,   having   saved   R 5,000    by   his    medical 
practice,  he  set  up  business  as  a    merchant,  and 
acquired  a  considerable  fortune.     His  two  sons,  M 
and  H,  who  were  joint  with  him,  assisted  him  in  his 
business.     On  the  7th  October  1882,  M  separated 
from  his  father  and  brother  and  received  as  his  share 
of  the  property  a  sum  of  R6,000  and  jewels  and 
clothes  worth  about  R5,000.     On  the  same  day  M 
made  his  will,  whereby  he  appointed  his  father  D 
executor,  and  disposed  of  the  whole  of  the  portion 
of  the  property  so  allotted  to  him,  directing  that  it 
should  be  invested  and  paid  over  to  his  son  (the 
plaintifiE)  on  his  attaining  majority;  and,  in  the 
•event  of  hisTdying  without  issue,  that  it  should  go 
to    his   {M's)   brother,  H  (defendant  No.  2).     On 
the  16th  October  1882,  M  died  leaving  the  plaintiff, 
his  son,  him  surviving.     The  plaintiff  in  this  suit 
•contended  that  the  whole  of  the  said  property  was 
ancestral  property  in  the  hands  of  M  and  as  such 
•came  to  him  (the  plaintiff)  unaffected  by  the  will. 
The  defendants  contended  that  the  property  pre- 
viously to  the  division  was  the  joint,  but  not  the 
ancestral,  property  of  M,  his  father,  and  brother ; 
that  it  was  property  earned  by  the  joint  exertions 
of  D  and  his  sons  ;  that  at  the  division  in  October 
1882,  the  portion  taken  by  M  was  his  self-acquired 
property ;  and  that  he  was  entitled  to  dispose  of  it 
by   wiU.     Hdd,   that   whether,    previously  to   the 
division  in  October   1882,  the  joint  property  of 
JD  and  his  two  sons  was  ancestral  or  not,  as  soon 
as  a  portion  of  such  joint  property  was  divided  off 
by  the  father  (D)  and  given  to  his  son  M,  it  became 
ancestral  in  M's  hands.     For,  assuming  the  truth  of 
the  defendants'  story  as  to  the  mode  in  which  the 
whole  property  was  acquired,  it  could  not  be  held 
that  it  was  acquired  by  the  equal  exertions  of  the 
father  and  his  two  sons.     The  father  contributed 
the  nucleus  of  R 5,000,  and  on  that  nucleus  the  pro-    1 
perty  was  formed  by  the  joint  exertions  of  himself 
and  his  sons.     The  portion,  therefore,  that  came  to 
M  did  not  represent  the  equivalent  of  his  own 
•exertions  only.     It  represented  also  a  portion  of  the 
father's  original  capital.     The  property  thus  being 
ancestral  in  the  hands  of  M,  he  could  not,  in  the 
town  of  Bombay,  dispose  of  it  by  will,  even  though 
it  consisted  of  moveables,  to  the  prejudice  of  the 
plaintiff's  rights.    Chattubbhooj  Meghji  v.  Dha- 
EAMSi   Nakanji     .         .      I.  R.  L.  9  Bom.  438 

42.  -  Mortgage  by  a 

.father — Decree  against  father  on  mortgage  giving 
possession  with  interest  and  costs — Son's  liability 
to  satisfy  the  decree  as  to  interest  and  costs.  The 
plaintiff's  father  mortgaged  certain  ancestral  pro- 


■ontd. 

(6)  Father— coTiW. 

perty  for  a  limited  term.     A  suit  was  brought  on  the 
mortgage  against  the  father,  and  a  decree  was  passed 
directmg  the  mortgaged  property  to  be  handed  over 
to  the  mortgagee  for  a  certain  time,  and  awarding 
imymeot  of  interest  and  costs  by  the  father.     In  exe- 
cution of  this   decree,   the   mortgagee  sought   to 
recover  the  costs  by  sale  of  the  propertv  in  question . 
Thereupon  the  plaintiffs  sued  for  a  declaration  that 
the  property  was  not  liable  to  be  sold  in  execution  of 
the  decree  against  the  father  on  the  ground  that  the 
debts  contracted  by  the  father  were  for  immoral  pur  - 
poses,  and  that    therefore  the  estate  could  not  be 
bound  by  the  decree  at  all.     The   Court  of  first  in- 
stance found  that  the  debts  had  not  been  incurred  for 
any  immoral  purpose,  and  dismissed  the  suit.    On 
appeal  to  the  High  Court  -.—Held,  that,  under  the  de- 
cree passed  against  the  father,  the  interest  and  costs 
became  a  debt  upon  the  whole  estate,  from  which  it 
could  not  escape,  unless    it  was  clearly  made  out 
that  the  debt  was  the  result  of  fraud  or  immorality, 
though  the  father  alone  was  primarily  liable  for  the 
fulfilment  of  the  decree,  still  the  debtVas  one  which 
was  rightly  chargeable  to  the  whole  estate,  and  the 
sons  Avould  be  liable  just  as  they  would  have  been 
liable  if  the  father  had  compromised  the  suit,  unless  ' 
the  transaction  were  tainted  with  fraud  or   immo- 
rality.    In  a  united  family  the  father  is  capable  of 
acting  as  the  representative  of  the  family,  except  in 
the  case  of  borro\ving  for  fraudulent  or    immoral 
purposes.     In  this  case  he  entered    into    litigation, 
which  resulted  in  loss  to  himself  and  the  family 
which  he  represented,  and  he  could  make  the  family 
responsible  for  any  loss  so  incurred.     The  judg- 
ment-creditor could  also  make  them  liable.     Al- 
though where  the  father  desires  to  represent  the 
whole  estate  he  can  do  so,  yet  he  is  not  necessarily 
bound  to  do  so,  nor  is  the  whole  estate  liable  where 
he  explicity  or  impliedly  binds  only  his  own  por- 
tion.    Narayanrav  Damodar  v.  Javhervahu 

I.  L.  B.  12  Bom.  431 


43. 


Mortgage      by 

father  and  one   of  the  sons— Agreement  by  father 
alone  that  mortgagee  should  enjoy  the  property  for 
a  term  of  years  in  satisfaction   of  debt— Agreement 
not    binding    on    sons — Alienation — Decree   against 
father — When  binding  on  his  sons — Dekkan  Agri. 
cidturists'     Relief    Act  (XVII  of  1897),  s.  44.  In 
1888,  one  D  and  his  eldest  son  B  mortgaged  certain 
ancestral  property  for   R  1,500.     In  1890  D  alone 
came  to  an  arrangement   mth  the  mortgagee  by 
which  it  was  agreed  that  the  mortgagee  should  enjoy 
the  income  of  the  mortgaged  property  till  1900  A.D. 
in   full    satisfaction   of   the    mortgage-debt.     This 
agreement  was  filed  in  Court  under  s.  44  of  the  Dek  - 
kan  Agriculturists'  Relief  Act  on  4th  April  1891, 
when  it  took  effect  as  a  decree.     In  execution  of  this' 
decree,  the  mortgagee  sought  to  attach  the  property 
mortgaged.     D  having  died  in  the  meantime  his  sons 
objected  to  the  attachment  on  the  ground  that  tha 
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decree  was  fraudulent  and  collusive.  But  this  objec- 
tion was  disallowed  by  the  Court,  and  the  property 
was  attached.  Thereupon  D^s  sons  filed  a  suit  for 
redemption  of  the  mortgage  of  1888.  Defendant 
pleaded  that  the  mortgage  Avas  merged  in  the  agree- 
ment of  1890,  and  that  the  plaintiffs  had  no  right  to 
redeem.  Held,  that  the  agreement  was  not  binding 
upon  the  plaintiffs.  By  the  agreement  the  right  to 
redeem  the  mortgage  before  its  fixed  period  under 
the  provisions  of  s.  15A  of  the  Dekkan  Agriculturists' 
Relief  Act  ceased,  and  the  right  to  the  surplus 
profits  in  the  hands  of  the  mortgagee  over  and  above 
the  mortgage-debt  was  also  lost,  without  any  count- 
ervailing advantage  or  benefit.  Such  an  agreement 
by  a  Hindu  father  is  not  binding  on  his  sons  in  re- 
spect of  ancestral  property.  It  amounts  pro  tanto 
to  an  alienation  by  him  of  the  ancestral  estate  with- 
out consideration.  Held,  also,  that,  as  the  agreement 
was  not  binding  upon  the  plaintiffs,  the  decree 
against  their  father  based  upon  the  agreement  was 
also  not  binding  upon  them.  Bala  v.  Balaji 
Martand    .         .         .      I.  L.  B.  22  Bom.  825 


44. 


Joint      Hindu 


family — Sale  of  ancestral  property  by  the  father 
with  no  antecedent  debt  or  valid  necessity  to 
support  it — -Suit  by  sons  to  set  aside  sale  so  far 
as  a^ecting  their  interests. — A  sale  of  ancestral 
property  by  the  father  in  a  joint  Hindu  family 
may  be  set  aside  on  suit  by  the  son  so  far  as  it 
affects  their  interests  in  the  property,  if  there  is 
Tio  antecedent  debt  or  valid  necessity  to  support 
it,  although  the  transaction  may  not  be  shown 
to  be  tainted  wxila.  immorality.  Manbahal  Rai  v. 
Qopal  Misra,  Weeklk  Notes,  1901,  p.  57,  fol- 
lowed. Debi  Prasad  v.  Jai  Karan  Singh,  I.  L. 
B.  24  All.  479y  referred  to.  Debt  Singh  v.  Jai 
Ram,  I.  L.  R.  25  All.  814,  distinguished.  While 
an  appeal  on  behalf  of  two  minor  appellants  was 
pending  in  the  High  Court,  the  guardian  ad  litem 
and  also  one  of  the  appellants  themselves  died.  The 
appeal  was  decreed  without  these  matters  having 
been  brought  to  the  notice  of  the  Court.  Held,  that 
this  was  no  more  than  an  irregularity,  which  was 
cured  by  the  subsequent  appointment  of  a  guardian 
ad  litem  pending  an  appeal  under  s.  10  of  the 
Letters  Patent.  Ram  35ayal  v.  Ajudhia  Prasad 
(1906)    .  .         .      I.  L.  B.  28  All.  328 


(c)  Other  Members. 


45. 


Alienation  by  one  member 

— Alienation  without  consent  of  others — Mitak- 
shara  law.  Queer e :  Whether,  under  the  law  of 
the  Mitakshara  in  Bengal,  a  voluntary  alienation  by 
one  co-sharer,  A^thout  the  consent  of  the  rest,  of  his 
undivided  share  in  joint  ancestral  property  is  valid. 
Deendyal  Lal  v.  Jugdeep  Narain  Singh 

I.  L.  B.  3  Calc.  198 :  1  C.  L.  B.  49 
L.B.4LA.247 
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— contd. 


46. 


(c)  Other  Members — contd. 

Transfer 


by 


one  member  of  his  share  in  the  joint  family  pro- 
perty to  another  member. — Consent  of  co-aharers. — 
One  member  of  a  joint  Hindu  family  cannot  transfer 
his  undivided  share  in  the  joint  family  property  to 
another  member  of  the  family  without  the  consent  of 
the  rest  of  the  co-sharers.  Chandar  Kishorb  v. 
Dampat  Kishore  .         .        I.  L.  B.  16  All.  369 

47.  . _ —    Investment      of 

proceeds  of  estate  by  one  member.  If  a  member  of 
an  undivided  Hindu  family  invests  the  proceeds  of 
the  joint  ancestral  estate  in  the  purchase  of  other 
estates,  he  does  so  for  the  benefit  of  the  joint  family. 
Without  the  consent  of  all  the  members,  or  a  legal 
necessity,  or  a  declaration  and  acts  amounting  to  a 
division,  he  cannot  alienate  so  as  to  bind  even  his 
own  share.     Bona  Kobree  v.  Boolee  Singh 

8  W.  B.  182 


48. 


Mitakshara  law. 


Under  the  Mitakshara  law,  a  single  member  of 
a  family  was  empowered  to  sell  immoveable  property 
for  the  purpose  of  paying  off  family  debts  only  where 
the  sons  and  grandsons  are  minors  or  otherwise  in- 
capable of  giving  their  consent.  Where  the  sale  of 
landed  estate  by  a  single  member  for  the  payment  of 
family  debts  is  set  aside  because  made  without  the 
son's  consent,  the  son  can  only  get  possession  on  re- 
payment of  the  purchase- money  which  was  applied 
to  the  liquidation  of  the  debts.  Muthoora  Koon- 
WAREE  V.  Bootun  Singh    .         .         13  W.  B.   31 

49. Power  to  alien' 

ate  share  of  joint  family  property.  Where  the 
validity  of  a  sale  of  ancestral  property  is  objected  to 
on  the  ground  that  it  was  effected  ^^^tb.out  the  con- 
sent of  all  the  members  of  the  joint  Hindu  family, 
the  objection  can  only  be  made  by  the  member  who 
did  not  consent.  A  member  of  a  Hindu  family  may 
mortgage  his  undivided  share  of  the  joint  property 
without  the  consent  of  his  co-sharers,  in  order  to  raise 
money  for  the  benefit  of  the  family,  e.g.,  to  pay 
debts  or  liquidate  demands  under  legal  necessity. 

JUGGERNATH  KhOOTIA  V.  DOOBO  MiSSER 

14  W.  B.  80 


50. 


Alienation     of 


joint  property — Mitakshara  law.  As  long  as  a 
Hindu  family  under  the  Mitakshara  is  living  in  the 
joint  enjoyment  of  family  property,  such  property 
can  only  be  alienated  by  the  joint  consent  of  all  the 
members,  or  in  the  event  of  such  necessity  as  will,  in 
the  eye  of  the  law,  give  the  karta  power  to  aliene  as 
the  agent  of  all,  then  by  the  karta  alone.  Bunsee 
Lall  v.  Aoladh  Absan  .  .  22  W.  B.  552 
51. Sale  by  co- parce- 
ners, effect  of — Mitakshara  law.  A  sale  by  one 
member  of  a  joint  family  held  to  be  bad  under  the 
Mitakshara  law,  as  being  an  appropriation  by  him, 
without  any  partition,  or  joint  family  property. 
Chundbr  Coomar  V  HuRBUNS  Sahai 

I.  L.  B.  16  Calc.  137 
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— contd. 


(c)  Other  Mbmbbrs — contd. 


52. 


—  Mitakshara  law 


—Survivorship — Mortgage  of  share  in  joint  family 
property.  A  member  of  a  Hindu  family  living 
under  the  Mitakshara  law  and  having  joint  family 
property  died  entitled  to  an  undivided  share  in  such 
property,  leaving  two  widows  him  surviving.  The 
\Tidows  were  sued  in  their  representative  capacity 
in  respect  of  debts  incurred  by  him  d\iring  his  life- 
time on  his  own  account,  and  decrees  were  obtained 
against  them.  In  execution,  an  interest  in  certain 
portions  of  the  joint  family  property,  to  the  extent 
of  the  share  to  which  the  deceased  was  entitled  in 
his  lifetime,  was  sold,  and  the  auction-purchasers 
obtained  possession  of  it.  Held,  that  the  share  of 
the  deceased  did  not  at  his  death  pass  to  his  widows, 
but  that  there  being  no  male  issue  it  passed  to  the 
remaining  members  of  the  family  by  survivorship, 
and  could  not  be  rendered  liable  to  the  debts  of  the 
deceased  in  a  suit  against  his  widows.  Qucere  : 
Whether  those  who  take  the  share  by  survivorship 
are  liable  for  the  debts  of  the  deceased  to  the  extent 
of  his  share  ?  A  member  of  a  joint  Hindu  family 
has  no  authority,  without  the  consent  of  his  co- 
sharers,  to  mortgage  his  undivided  share  in  a  portion 
of  the  joint  family  property,  in  order  to  raise  money 
on  his  own  account,  and  not  for  the  benefit  of  the 
family.  Sadabart  Prasad  Sahtt  v.  Foolbash 
KOER       3  B.  Ii.  B.  p.  B.  31 :  12  W.  B.  P.  B.  1 

CossERAT  V.  Sudaburt  Pershad  Sahoo 

3  W.  B.  210 

Phoolbas  Kobr  v.  Lat.t.a  Jooeshtjr  Sahoy 

18  W.  B.  48 

Afiirming  on  review  Sadaburt  Pershad  Sahoo 
V.  LoTFALi  Khan     ...        14  W.  B.  339 


53. 


Suit 


by     one 

member  to  set  aside  alienation  by  another.  There 
is  nothing  in  Bajaram  Tewari  v.  Luchman  Prasad, 
B.  L.  R.  Sup.  Vol.  731  :  8  W.  R.  15,  or  in  Sada- 
bart  Prasad  Sahu,  v.  Foolbash  Koer,  3  B.  L.  R. 
F.  B.  31,  to  justify  the  contention  that,  where 
there  is  an  alienation  made  by  one  shareholder  and 
another  sharer  sues  to  set  aside  that  alienation 
it  follows  as  a  consequence  that  a  party  who  sues  to 
set  aside  the  alienation  must  obtain  a  decree.  Sri 
Prasad  v.  Rajgxjrtj  Triambuknath  Deo 

6  B.  Ii.  B.  555  :  14  W.  B.  386 

54.  Mitakshara  law 

— Mortgage  of  undivided  share  in  joint  family 
property — Succession — Survivorship — Decree  in 

suit  against  widow — Misjoinder  — Parties.  On  the 
death  without  issue  of  a  member  of  a  Hindu  family 
joint  in  estate  and  subject  to  the  Mitakshara  law, 
his  undivided  share  in  the  joint  family  property 
passes  to  the  surviving  members  of  the  joint  family 
and  not  to  his  widows,  and  cannot  be  made  liable  for 
his  debts  under  decrees  obtained  against  his  widows 
as  his  representatives.     Qucere  :  Where  a   member 


HINDU  LAW— JOINT  FAMILY— co»<<f. 

5.  POWERS  OF  ALIENATION  BY  MEMBERS— 
contd. 

(c)  Other  Membirs — contd. 

of  a  joint  Hindu  family  governed  by  the  Mitakshara 
law,  without  the  consent  of  his  co-sharers,  and  in 
order  to  raise  money  on  his  own  account,  and  not  for 
the  benefit  of  the  joint  family,  mortgages  in  his  life- 
time his  undivided  share  in  portion  of  the  joint 
family  property,  can  the  other  members  of  the  joint 
family,  on  his  death,  recover  from  the  mortgagee  the 
mortgaged  share,  or  any  portion  of  it,  ^\ithout  re- 
deeming ?  A  suit  by  a  surviving  member  of  a  joint 
Hindu  family  subject  to  the  Mitakshara  law,  to  re- 
cover a  moiety  of  the  undivided  share  of  a  deceased 
member  of  the  family  in  the  joint  family  property, 
ought  not  to  be  dismissed  on  the  ground  that  all  the 
members  of  the  famih'  have  not  joined  in  bringing 
the  suit,  where  it  appears  that  the  only  other  surviv- 
ing member  of  the  family  as  already  sued  for  and 
recover  his  moiety  of  the  property,  and  disclaima 
all  further  interest,  and  is  joined  as  a  co-defendant 
in  the  suit.  Phoolbas  Koonwar  v.  Lalla  Jo- 
GESHUR  Sahoy  .  .  I.  L.  B.  1  Calc.  226 
25  W.  B.  285  :  L.  B.  3  L  A.  7 

55.  Power    of     one 

member  to  alienate  his  right  to  rent.  Where  mem  - 
bers  of  a  Hindu  family  are  so  far  separate  in  estate 
that  each  collects  his  quota  of  rent  separately,  there 
is  no  reason  why  one  of  should  not  make  over 
either  in  exchange  or  sale,  his  right  of  receiving  a 
part  of  the  rents.  Kalika  Sahoy  v.  Gofrke  Sun- 
KUR    ....  12  W.  B.  287 


56. 


Mitakshara    law 


— Alienation  by  a  member  of  his  own  sliare 
One  member  of^  joint  and  undivided  Hindu  family 
governed  by  the  law  of  the  Mitakshara,  cannot 
mortgage  or  sell  his  share  of  the  family  property 
without  the  consent  express  or  implied,  of  the  other 
members.  Chamaili  Kuar  v.  Ram  Prasad,  I.  L. 
R.  2  All.  267,  followed.  Deendyal  Lai  v.  Jugdeep 
Narain  Singh,  I.  L.  R.  3  Calc.  198,  and  Suraj 
Bunsi  Koer  v.  Sheo  Parsad  Singh,  I.  L.  R.  5  Calc. 
148,  referred  to.  Ramanand  Singh  v.  Gobind 
Singh    .         .         .         .        I.  L.  B.  5  AIL  384 

Sheo  Persad  Jha  v.  Gunga  Ram  Jha 

5  W.B.  221 


57. 


Mitaksfinra  law — 


Alienation  by  one  member  of  his  own  share. 
According  to  the  law  of  the  Mitakshara,  joint  family 
property  cannot  be  alienated  by  any  member  of 
the  family,  save  for  urgent  and  necessary  expenses  of 
the  family,  without  the  consent  of  all  the  members. 
Held,  therefore,  where  the  holder  of  an  impartible  raj 
made  an  absolute  gift  of  a  portion  of  the  estate 
appertaining  to  the  raj  to  one  of  his  wives,  "  in  token 
of  his  love  for  her,"  and  his  eldest  son  sued  to  set 
aside  the  alienation  that  the  parties,  being  members 
of  a  joint  Hindu  family,  and  governed  by  the  law  of 
the  Mitakshara,  the  son  was  entitled  to  bring  the 
suit,  and  that  the  alienation  not   being   made  for 
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necessary  purposes  was  void.     Bhawani  Ghulam 
V.  Deo  Raj  Kuaki     .         .      I.  L.  R.  5  AIL  542 

58.  Power  of  mem- 
ber to  give  stranger  interest  in  property.  Until  a 
division  of  ancestral  property  is  effected,  no  member 
of  a  joint  family  governed  by  the  Mitakshara  law 
can  give  a  stranger  any   interest  in   the   property. 

MUDDUN  GOPAL  LaLL  V.  GOWURBUTTY 

21  W.  R.  190 

59.  Introduction  of  stranger — 

Effect  of  introduction  of  stranger  into  family — Auc- 
tion-purchaser— Gift  by  member  of  family — Co- 
sharers,  Assent  of.  The  introduction  of  a  stranger 
in  blood  as  auction-purchaser  of  a  portion  of 
the  rights  and  interests  of  an  undivided  Hindu 
family  breaks  up  the  constitution  of  such  family 
as  undivided,  and  destroys  the  character  of  such 
property  as  joint  and  undivided  family  property, 
and  a  gift  subsequently  made  by  the  remain- 
ing members  of  the  original  undivided  Hindu 
family  of  their  rights  to  a  third  person,  with- 
out the  assent  of  the  auction-purchaser  is  not 
invalid  by  reason  of  the  principle  of  Hindu  law 
which  requires  the  assent  of  co-parceners  in  an 
undivided  Hindu  family  to  give  validity  to  such  a 
gift.     Ballabh  Das  v.  Sunder  Das 

I.  li.  R.  1  All.  429 


60. 


Joint  undivided 


family  property — Assent  of  co-parceners — Stranger. 
The  member  of  a  joint  Hindu  family  who  alienates 
his  rights  and  interests  in  the  family  property  to 
a  stranger  in  blood  thereby  incapacitates  himself 
from  objecting  to  similar  alienation  by  another 
member  of  such  family  of  his  rights  and  interests 
in  such  property,  on  the  ground  that  such 
alienation  was  made  \vithout  his  consent,  and  such 
stranger  is  not  competent  to  make  such  objection. 
Ballabh  Das  v.  Sunder  Das,  I.  L.  R.  1  All.  429, 
followed.     Ganraj  Dtjbey  v.  Sheozore  Singh 

J.  Ii.  R.  2  AIL  898 

61.  — Sale  of  share  in  execution  of 

decree.  According  to  the  Hindu  law  current  in 
Madras,  the  member  of  an  undivided  family 
may  aliene  the  share  of  the  family  property  to 
which,  if  a  partition  took  place,  he  would  be  indivi- 
dually entitled,  and  there  may  be  a  valid  sale  of 
such  share  on  an  execution  in  an  action  of  damages 
for  a  tort.  Virasvami  Gramini  v.  Ayyasvami 
Gramini 1  Mad.  471 


62. 


Suit  to    enforce  purchase. 


The  right  of  a  co-parcener  to  alienate  his  vested 
interest  in  the  property  held  in  co-parcenary  is 
limited  to  the  extent  of  the  co -parcener's  share 
in  the  particular  property  which  is  the  subject  of 
the  alienation.  In  a  suit  to  recover  a  moiety  of  a 
village  which  was  a  portion  of  the  joint  family  pro- 
perty, and  which  had  been  sold  by  the  managing 

VOL.  II. 


HINDU  IjAW— JOIKT  FAMILY— con^d; 

5.  POWERS  OF  ALIENATION  BY  MEMBERS 
— contd. 

(c)  Other  Members — contd. 

member  without  the  assent  of  the  plaintiff's  father 
and  not  for  family  purposes,  the  entire  village  being 
less  in  quantity  and  value  than  the  share  of  the 
managing  member  :  Held,  that  the  plaintiff  was 
entitled  to  the  relief  prayed.  Venkata  Chella 
PiLLAY  V.  Chinnaya  Mudaliar    .        5  Mad.  166 

63.  PoT^ver  to  dispose  of  por- 
tion of  property  by  •will.  A  long  course 
of  decisions  in  this  presidency  recognize  the  right  of 
a  co-parcener  to  dispose  of  his  interest  in  the  joint 
family  property  before  partition  ;  a  co-parcener  can- 
not, however,  before  partition,  convey  away  as  his 
interest  any  specific  portion  of  the  joint  property. 
In  a  suit  by  an  adopted  son  to  set  aside  a  will  made 
by  his  adoptive  father  disposing  of  immoveable  pro- 
perty :  Held,  that  the  will  was  of  no  effect  as  a 
valid  devise  of  property.  At  the  moment  of  death 
the  right  of  survivorship  was  in  conflict  Anth  the 
right  by  devise.  Then  the  title  by  survivorship, 
being  the  prior  title,  took  precedence  to  the  exclu- 
sion of  that  by  devise.  Vitla  Butten  v.  Yamen- 
AMMA 8  Mad.  6 


64. 


Alienation 


of  impartible 
Impartible  polUaput  held     by    single 

The 


polliaput 

member,  rights  of  disposition  or  alienation  over. 
words  "  we  and  our  offspring  shall  have  no  interest 
in  the  said  polMaput  (an  impartible   one),  but  you 
alone  shall   be  zamindar  and  rule  and  enjoy  the 
same,"must  be  construed  with  due  regard  to  the 
person  using    them  and   the  occasion    when  they 
were  used.     Held  by  the  HUgh  Court,   that  in    the 
present    case    they   were    not  a   release,  by    tha 
person  using  them  for  himself  and  his  heirs,  of  all 
future  rights  of  succession  which  might  accrue  to 
them  as  members  of  an  undivided  family.     Posses^ 
sion  under  such  a  rehnquishment  was  not  a  new  and 
separate  acquisition.     No  question  upon  the  law  of 
limitation  can  arise  between  the  different  membera 
of  the  joint  family  in  respect  of  the  property  thua 
held  by  a  single  member.     An  estate  so  possessed,, 
free  from  present  co-parcenary  rights  in  others,  is  not 
entirely  at  the  disposal  of  the  holder  for  his  own 
purposes.     The  possessor  has  only  the   qualified 
powers  of  disposition  of  a  member  of  a  joint  family,, 
with  such  further  powers,  or  it  may  be  with  such 
restrictions,  as  spring  from  the  peculiar  character 
of  his  ownership.     These  powers  fall  short  of  a  right 
of  absolute  alienation  of  the  estate.     Pareyasami 
alias  KoTTAi  Tevar  v.  Saltjckai  Tevar  alias  Oyya 
Tbvar     ....  8  Mad.  157 

In  the  same  case  an  appeal  to  the  Privy  Council, 
this  decision,  however,  was  reversed,  and  it  was  held 
that  the  construction  to  be  put  on  the  words  was 
that  they  were  a  renunciation  by  the  person  using 
them  for  himself  and  his  descendants  of  all  interest 
in  the  poUiaput  either  as  the  head  or  as  a  junior 
member  of  the  joint  family,  and  that  their  effect 
was  to  make  the  polliaput,  with  its  incidents  of 
impartibility  and  peculiar  course  of  succession,  the? 
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property  of  the  other  members  of  the  family  as 
effectually  as  if  it  had  been  assigned  on  partition. 

SiVAGNANA  TeVAB  V.  PEEIASAm 

I.  L.  R.  1  Mad.  312 


s.  c.  Periasami  v.  Pebiasami 

65. Law    in 

dency.     On  the  western  side 
ber  of  an    undivided    Hindu 


L.  R.  5  I.  A.  61 

Bombay  Presi- 
of  India  a  mem- 
family    can,    with- 


out the  consent  of  his  co-parceners,  sell  his  share 
in  the  undivided  property.  Ttjkaram  Ambaidas  v. 
Ramchandra  valad  Bhimanna  Dhugi 

6  Bom.  A.  C.  247 


66. 


Right  to  alienate 


share — Liability  to  attachment.  It  is  settled  law  in 
the  Presidency  of  Bombay  that  one  of  several  par- 
ceners in  a  Hindu  undivided  family  may,  without 
the  assent  of  his  co-parceners,  sell,  mortgage,  or 
otherwise  alienate,  for  valuable  consideration,  his 
share  in  the  undivided  family  estate,  moveable  or 
immoveable.  It  is  also  settled  law  in  the  same 
Presidency  that  a  share  in  the  undivided  estate  of  a 
Hindu  family  may  be  taken  in  execution,  udder  a 
judgment  against  the  parcener  to  whom  such  share 
belongs,  at  the  suit  of  his  personal  creditor,  Vasu- 
DEV  Bhat  v.  Venkatesh  Sanbhav    10  Bom.  139 


67. 


Right  to    alienate 


share — Consent.  Held,  by  a  Full  Bench,  following 
the  doctrine  laid  down  in  the  preceding  case,  Vasu- 
dev  Bhat  v.  Venkatesh  Sanbhav,  10  Bom.  139,  that  a 
Hindu  parcener  may,  without  the  consent  of  his  co- 
parceners, alienate  his  share  in  undivided  family  pro- 
perty. Tukaram  v,  Ramchandra,  6  Bom.  A.  C. 
:.47,  approved  and  adopted,  Bajee  v,  Pandurang, 
Morris,  Part  II,  03,  disapproved.  Fakirapa 
BIN  Satyapa  V.  Chanapa  bin  Chanmalapa 

10  Bom.  162 


68. 


Mortgage  by  one  co  parce- 


ner  in  undivided  estate — Sale  of  interest  of 
one   co-parcener — Rights   of   purchaser.     Partition. 
In   1848    two    members  of  an    undivided  Hindu 
family  mortgaged  some  land  forming  a  portion  of 
the  ancestral  estate.     The  mortgagee,  having  ob- 
tained a  decree  in  1856  on  his  mortgage,  caused  20 
gundas  of  the  mortgaged  land  to  be  attached  and 
sold,  on  account  of  the  right  and  interest  of  one  of 
the  mortgagors  only,  on  24th  January  1 87 1 ,     In  a 
suit  brought  by  the  pui chaser  against  a  third  mem- 
ber of  the  undivided  family,  in  whose  possession 
the  20  gundas  then  were,  to  recover  the  same  from 
him,  as  being  the  property  of  the  mortgagor,  whose 
right  and  interest  therein  had  been  attached  and 
sold  :  Held,  that  the  share  of  a  co-parcener,  being  in 
the  estate  as  a  whole  and  not  in  any  particular  part 
of  it,  can  be  ascertained  only  by  taking   a   general 
account  of  the  whole  estate,  making  a  distribution 
in  accordance  with  the  results  of  such  account.     In 


5.  POWERS  OF  ALIENATION  BY  MEMBERS 
— contd. 

(c)  Other  Members — contd. 

taking  such  account,  however,  and  in  making  the 
consequent  distribution,  it  would  be  only  equitable 
that  the  share  of  the  co-parcener  who  affected  to  deal 
with  a  portion  of  the  land  as  if  empowered  to  mort- 
gage it  should,  ceeteris  paribius,  if  the  purchaser  takes 
his  place,  be  so  made  up  as  to  embrace  wholly,  or  so 
far  as  possible,  the  land  which  the  purchaser  bought 
as  belonging  to  such  co -parcener.  Held,  also,  that  to 
obtain  possession  of  the  land  purchased  by  himself 
the  purchaser  must  file  against  the  other  members  of 
the  family  a  partition  suit  for  the  asc^^rtainment  of 
the  share  of  the  co -parcener,  whose  interest  he  has 
purchased,  as  it  stood  in  1848,  and  for  the  allotment 
to  himself  of  that  share  so  far  as  it  can  legally  and 
equitably  be  identified  with  the  land  purchased  by 
himself,  and  that  consequently  the  suit  in  its 
present  form  will  not  lie.  Pandxtrang  Anandrav 
V.  Bhaskar  Shadashiv        .         ,         11  Bom.  72 

69. Alienation  by  one  holder 

of  inam — Right  of  alienee.  Held,  that  it  was 
competent  for  an  inamdar  to  alienate  a  third  share  of 
whatever  interest  he  liimself  had  in  a  family  inam, 
in  consideration  of  services  rendered  in  recovering 
the  inam  itself  ;  and  that  the  grantee  had  a  right  \-q 
have  the  award  made  by  the  decree  in  the  terms  of 
the  grant,which  purported  to  bestow  the  third  share 
in  perpetuity.  Sitltanji  T.  Patil  Sirvale  v. 
Raohunath  R.  Marathe 

2  Bom.  48  :  2nd  Ed.  45 


70. 


Mortgage  by  a  co-parcener 


— Liability  of  his  shnre  after  his  death  to  satisfy 
the  mortgage.  Where  a  member  of  a  joint  Hindu 
family  makes -^  mortgage,  such  mortgage,  being 
gi)od  when  made,  creates  a  valid  charge  on  the  pro- 
perty to  the  extent  of  his  share,  which  cannot  be  de- 
feated by  his  death.  Ranoayana  Shrinivasappa 
V.  Ganapabhatta   .         .     I.  L.  B.  15  Bom.  673 


71. 


Mortgage — 


Attempt  by  one  co-sharer  to  mortgage  his  undivided 
share  on  his  own  account —  Effective  sale  of  part  of 
8U>ch  a  share  in  execution  of  a  decree  against  the  co- 
sharer.  Under  the  Mitakshara,  as  administered  by 
the  High  Courts  of  the  North -West  Provinces  and 
Bengal,  an  undivided  share  in  ancestral  estate,  held 
by  a  member  of  a  joint  family  in  co-parcenary,  can- 
not be  mortgagedbyhimonhisown  private  account 
without  the  consent  of  those  who  share  the  joint 
estate.  An  attempted  mortgage  by  one  of  them 
does  not  create  a  charge  which  can  have  priority  over 
purchases  at  execution-sales  made  bond  fide  and 
without  notice  of  it ;  such  purchasers  having  ac- 
quired the  right  of  compelling  the  partition  which 
the  debtor  might  have  compelled,  had  he  been  so 
minded,  before  the  alienation  by  the  sale  of  his  share. 
As  io  the  invalidity  of  the  attempted  mortgage, 
Sadabart  Prasad  Sahu  v.  Foolbash  Koer,  3  B.  L.  R. 
F.  B.  31,  referred  to  and  approved.  As  to  the 
right  of  the  purchaser  of  the  share  at  a  judicial  sale, 
Deen    Dayal  Lai.   v.   Jugdeep   Narain  Singh,    I. 
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L.  R.  3  Calc.  198  :  L.  B.  4  I.  A.  247,  followed,  and 
reference  made  to  the  distinction  mentioned  in  the 
latter  case,  between  a  voluntary  alienation  w^ithout 
such  consent  and  an  involuntary  one  as  the  result 
of  the  execution  of  a  decree  against  the  co-partner 
and  a  judicial  sale  thereunder.  A  father  and  son 
composed  a  joint  family,  holding  a  share  of  an- 
cestral lands.  The  son  mortgaged  to  a  banker,  to 
secure  a  loan,  his  interest  in  the  undivided  share. 
His  father,  without  having  notice  of  the  mortgage, 
purchased  in  good  faith  portions  of  the  estate  form- 
ing part  of  the  son's  joint  share  at  sales  in  execution 
of  decrees  against  the  latter  obtained  by  his  credit- 
ors. Held,  that  the  son's  interest  in  the  portions 
so  sold  passed  to  the  father,  whose  rights  therein 
as  purchaser  at  the  judicial  sales  were  not  afEected 
by  the  mortgage.  The  mortgagee  could,  in  execu- 
tion of  a  money-decree  which  he  might  obtain 
against  the  mortgagor,  personally  attach  and  bring 
to  a  judicial  sale  such  parts  of  the  mortgaged  pro- 
perty as  had  not  already  been  sold,  but  not  in 
virtue  of  the  mortgage.  Balgobind  Das  v. 
Narain  Lal       .         .  I.  L.  R.  15  All.  339 

L.  R.  20  I.  A.  ]16 


72. 


Sale  by  one  member  of  his 


share — Ancestral  estate  held  jointly  by  family 
under  the  Mitakshara — Effect  of  partition — 
On  death  of  vendor,  right  by  survivorship  of 
other  members — Equity  of  purchaser  to  have  a 
lien  against  survivor.  As  to  ancestral  estate 
under  the  Mitakshara,  so  long  as  the  estate  is 
undivided  and  the  share  of  a  member  of  the  family 
is  indefinite,  he  cannot  dispose  of  it  without 
the  consent  of  his  co-parceners.  Heldy  that  in  a  joint 
family  a  nephew,  having  taken  by  survivorship  the 
undivided  share  of  an  uncle,  deceased,  was  entitled 
to  recover  that  share  from  a  pm-chaser,  to  whom  the 
uncle  in  his  lifetime  had  sold  it  without  the  consent 
of  his  co-parceners  and  without  necessity.  Heldf 
also,  that  the  purchaser  could  have  no  lien  on  the 
share  for  return  of  the  purchase-money.  As  soon 
as  partition  is  made  — actual  partition  not  being  in 
all  cases  essential,  as,  for  instance,  where  the  family 
has  agreed  to  hold  their  estate  in  definite  shares, 
or  a  member's  undivided  share,  in  execution  of  his 
creditor's  decree,  has  been  attached — that  will  be 
regarded  as  sufficient  to  support  the  alienation  of  a 
member's  interest,  as  if  it  had  been  his  acquired 
propert}'^.  As  regards  members  of  a  family  living  at 
the  time  when  their  alienation  was  set  aside  at  the 
instance  of  another  member,  the  Court,  in  Mahabeer 
Persad  v.  Ramijad  Singh,  12  B.  L.  B.  90,  justly 
ordered  that  the  f property  should  be  thenceforth 
posesssed  in  defined  shares,  and  that  the  shares  of 
the  members  who  had  joined  in  the  sale  should  be 
subject  to  a  lien  for  the  return  of  the  purchase 
money.  But  that  case  must  be  distinguished 
from  the  present.  Here  the  accrued  right  of  survi- 
vorship precluded  any  such  coijrse.     The  nephew  not 
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being  responsible  for  the  personal  debts  and  obliga- 
tions of  his  uncle,  what  might  have  been  an  e'nforci- 
ble  equity  against  the  interest  of  the  latter,  while 
it  existed,  could  not  affect  the  interest  which  had 
passed  to  a  surviving  co-parcener.  Madho  Par- 
shad  V.  Mehrban  Singh     .  I.  L.  E..  18  Calc.  157 

L.  R.  17  I.  A.  194 


73. 


Bight  of  son   to  alienate 


joint  ancestral  property — Mortgage.  A  mem- 
ber of  a  joint  Hindu  family  has  no  power  in  his 
father's  lifetime  to  make  a  mortgage  of  any  part 
of  the  ancestral  family  property.  Balgobind  Das 
V.  Narain  Lal,  I.  L.  B.  15  All.  339  :  L.  B.  20  I. 
A.  116,  and  Madho  Par  shad  v.  Mehrban  Singh,  1. 
L.  B.  18  Gale.  157  :  L.  B.  17 1.  A.  194,  referred  to. 
Bhagirathi  Misr  v.  Sheobhik 

I.  L.  R.  20  All.  325 


74. 


Mortgage — Mitakshara  law 


— Mortgage  of  undivided  shares  in  joint  family  pro- 
perty— Consent  of  co-sharer.  A,  B,  and  G  to- 
gether formed  a  joint  Mitakshara  family.  On  the 
27th  June  1872,  A  and  B  without  the  consent  of  C 
for  theii-  own  benefit  and  without  legal  necessity, 
executed  a  bond  in  favour  of  J. and  /  (defendants, 
2nd  party),  mortgaging  to  them  certain  joint  pro- 
perties. On  the  14th  August  1882,  J  and  /  obtained 
an  ex  parfe 'decree  on  their  bond  against  A,  B,  and 
G,  and  in  execution  mouzahs  Pipra  and  Bangra  were 
put  up  to  sale  on  the  16th  March  1888  and  pur- 
chased by  H  (defendant,  1st  party).  Prior  to  the 
institution  by  J  and  /  of  their  suit.  A,  B,  and  C, 
on  the  24th  August  1881,  together  mortgaged  mou- 
zahs Pipra  and  Bangra  to  N.  On  the  13th  March 
1884,  N  obtained  an  ex^  parte  decree  on  his  mortgage, 
and  in  execution  thereof,  mouzah  Pipra  was  sold  on 
the  21st  November  1884.  The  plaintiffs  purchased 
the  property  and  duly  obtained  possession  from  the 
Court.  In  a  suit  by  the  plaintiffs,  for  a  declaration 
that  the  mortgage  of  the  27th  June  1872,  was  in- 
valid and  the  decree  and  execution-sale  upon  the 
basis  thereof  ineffectual  as  against  them,  and  for 
confirmation  of  possession,  and  in  the  alternative 
that  if  the  mortgage-bond  was  valid  the  amount  due 
thereunder  and  chargeable  on  mouzah  Pipra  might 
be  determined,  and  the  plaintiffs  declared  entitled 
to  redeem  upon  payment  of  such  amount : — Held, 
that,  although  A  and  B  had  no  authority,  without 
the  consent  of  their  co-sharer  C,  to  mortgage  their 
undivided  shares  to  J  and  /,  yet  as  the  plaintiffs 
derived  their  title  from  those  mortgagors,  they  were 
not  entitled  to  recover  such  shares  mthout  paying 
to  H,  who  by  his  auction-purchase  had  acquired  the 
rights  of  the  mortgagees,the  money  advanced  on  the 
mortgage-bond  of  1872  with  interest,  and  that 
the  same  was  a  charge  on  such  shares.  Mahabeer 
Persad  v.  Bamyad  Singh,  12  B.  L.  B.  90,  applied 
in  principle.  Sadabart  Prasad  Sahu  v.  FooWash 
Koer,  3  B.  L.  B.  F,  B   31,  and    Madho    Prashad 

7z2 
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V.  Mehrhan  Singh,  I.  L.  R.  18  Calc.  157  :  L.  R. 
17  I.  A.  194,  distinguished.  Nilakant  Banerji 
V.  Suresh  Charbdra  Mullick,  I.  L.  R.  12  Cak.  414, 
referred  to.  Jamuna  Parshad  v  Ganga  Parshad 
Singh.  Hardhani  Lall  v.  Ganga  Parshad 
Singh  .         .         .         .      I.  L.  B  19  Calc.  401 

75.  Alienation      to     pay     off 

mortgage  executed  by  •widow  to  pay  debt 
of  husband — Revival  of  a  barred  debt  by  the  widow 
of  a  deceased  Hindu.  Although  a  managing 
member  of  a  joint  Hindu  family  cannot  as  such 
revive  a  barred  debt  as  against  his  co-parceners,  it  is 
competent  to  the  wdoAv  of  a  deceased  member  of  the 
family,  who  represents  the  inheritance  for  the  time 
being  and  in  whom  it  is  a  ])iou8  duty  to  x>ay  her 
husband's  debts,  to  bind  the  reversion  by  a  mort- 
gage executed  to  secure  such  debts  though  they 
were  barred  at  the  time  of  its  execution.  Where 
therefore  the  managing  members  of  an  undivided 
Hindu  family,  after  the  death  of  the  mdow,  sold 
family  property  for  the  purpose  of  discharging  such 
a  mortgage  :  Held,  that  the  sale  was  binding  on  the 
co-parcenary.     Kondappa  v.  Subba 

I.  L.  R.  13  Mad.  189 

76.  Sale  by  co-parcener — Alien- 
ation of  his  share  by  a  co-parcener — His  position  and 
rights  after  such  alienation — Position  and  rights  of 
purchaser — Subsequent  death  cr  birth  of  other  co- 
parceners— Effect  on  position  of  purchaser  and  on 
right  of  survivorship,  (i)  The  alienation  by  a 
Hindu  co-parcener  of  his  rights  in  part  or  the  whole 
of  the  joint  family  property  does  not  plaice  the  pur- 
chaser of  such  rights  in  his  o^\^l  position.  The  pur- 
chaser becomes  a  sort  of  tenant  in  common  with  the 
co-parceners,  admissible  as  such  to  his  distributive 
share  upon  a  partition  taking  place,  (ii)  Such  an 
alienation  before  partition  does  not  deprive  the  alien- 
ating co-parcener  of  his  rights  in  the  joint  family. 
(iii)  As  the  purchaser  does  not  by  the  death  of  the 
vendor  lose  his  right  to  a  partition,  so  his  position 
is  not  improved  by  the  death  of  the  other  co-par- 
ceners before  partition,  (iv)  The  purchaser  like  his 
alienor  is  liable  to  have  his  share  diminished  upon 
partition  by  the  birth  of  other  co-parceners  if  he 
stands  by  and  does  not  insist  on  an  immediate  parti- 
tion. Three  undivided  brothers,  viz.,  S  N,  and  M, 
were  the  owners  of  a  certain  house  which,  on  the 
1st  August  1845,  N  mortgaged  ^\^th  possession  to 
one  A.  In  1878,  the  house  was  vested  in  the  re- 
spective sons  of  the  said  three  brothers,  viz.,  B  (son 
o  f  ^),  R  (son  of  N),  and  K  (son  of  M).  In  Septem- 
ber 1878,  in  execution  of  a  decree  against  B  alone, 
the  house  was  sold  eo  nomine  (not  merely  B*8 
interest)  to  one  0.  Formal  possession  was  given  to 
the  purchaser,  but  the  actual  possession  remained 
with  the  mortgagee  (A ).  After  this  sale  took  place, 
no  other  family  property  remained  in  which  B  had 
an  interest.     K  died  in  1880,  and  R  died  in  1883, 
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no  partition  having  been  made  between  them  and 
B.  In  March  1891,  B  sold  his  interest  in  the  house 
to  the  plaintifiF,  who  in  1892  field  this  suit  to  redeem 
the  mortgage  of  1845.  The  lower  Appellate  Court 
dismissed  the  suit,  holding  that  when  in  1878  G 
purchased  B^s  right  and  interest  in  the  last  remain- 
ing portion  of  the  family  property*,  B  ceased  to  be 
a  CO- parcener  AWth  K  and  R,  and  consequently  took 
nothing  by  survivorship  on  their  death,  their  shares 
going  to  G.  On  appeal  to  the  High  Court :  Held,. 
that  B's  rights  to  succeed  to  his  brothers  shares 
were  not  affected  by  the  sale  of  his  interest  in  the 
last  item  of  joint  family  property  to  G  so  long  as 
the  latter  did  not  proceed  to  work  out  his  rights  by 
partition.  B  became  entitled,  on  the  death  of  K 
and  R  to  their  respective  shares.  Gurlinqapa 
SATwraAPA  GiDWiR  V.  Nandapa  Chanbasapa  Sola- 
phri  .         .         .         .       I.  L.  R.  21  Bom,  797 


77. 


Sale     of      land 


not  joined  in  by  all  co-parceners — Partial  appli- 
cation of  consideration  towards  debt  bindng  on  all 
— Suit  for  ejectment — Rights  of  purchaser.  In  a 
sale  of  land  the  consideration  was  expressed  to  be 
the  discharge  by  the  purchaser  of  a  debt  owing  by 
the  vendor  and  secured  by  mortgage  on  the  land, 
and  of  sundry  other  debts  which  had  been  incurred 
by  the  vendor  for  family  necessitj'.  In  a  suit  for 
ejectment  by  the  vendor's  co-parceners,  who  were 
minors  at  the  time  and  had  not  joined  in  the  sale, 
it  was  held  that  there  had  been  no  legal  necessity 
for  the  sale,  which  was  accordingly  declared  to  be 
not  binding  on.  the  plaintiffs.  It  was,  however^ 
found  that  a  portion  of  the  consideration  had 
been  appUed  to  the  discharge  of  a  mortgage  debt^ 
which  would  have  been  also  binding  on  the  plaintiffs. 
On  its  being  contended  that  plaintiffs'  interest  in 
the  property  comprised  in  the  sale  should  be  held 
liable  to  the  extent  of  their  share  of  the  mortgage 
debt.  Held,  that  in  making  the  purchase  defend- 
ant was,  with  reference  to  plaintiffs,  a  mere 
volunteer,  and  could  not  as  against  them  claim 
by  way  of  equity  a  charge  on  their  shares,  even 
though  part  of  the  consideration  had  been  applied 
towards  the  discharge  of  their  joint  debt ;  also 
that,  if  a  purchaser  wishes  to  stand  by  a  sale 
which  is  only  partially  valid,  he  must  be  content 
with  the  vendor's  share  ;  and  that,  if  he  wishes 
to  repudiate  the  transaction  altogether,  his  only 
remedy  is  by  suit  against  the  vendor  for  the  return 
of  the  price  paid  on  the  ground  that  the  considera- 
tion for  the  same  has  failed.  Marappa  Gaundan 
V.  Rangasami  Gaundan        I.  L.  R.  23  Mad.  89 


78.  —  Alienation  by  co- 
parcener— Suit  for  possession — Limitation.  When 
immoveable  property  is  alienated  by  a  co-parcener 
in  a  Mitakshara  joint  family,  the  co-parcenera 
who  were  not  parties  to  the  deed  may  institute  a 
suit  for    recovery   of    possession  within  12  yeara 
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from  the  time  when  the  alienee  took  possession 
of  the  property,  Art.  91  of  Sch.  II  of  the  Limitation 
Act  not  applying  to  the  case.  Rajaram  Tewary  v. 
Luchmun  Pershad,  8  W.  S-  15  ;  Oirdhareelal  v. 
Kantoolal,  L.  R.  1  I.  A.  22 :  U  R.  L.  R.  IS?, 
Bhola  Nath  v.  Kartick  Kissen,  I.  L.  R.  34 
Calc.  372,  relied  on.  Janki  Kunwar  v.  Ajit  Singh, 
L.  R.  14  I.  A.  14 S  ;  I.  L.  R.  15  Calc.  58,  distin- 
guished. A  Court  will  grant  relief  in  the  case  of 
an  alienation  of  joint  family  property  by  one 
CO -parcener  without  the  assent  of  the  others 
subject  to  the  equities  of  the  purchaser.  Mahdbir 
Pershad  v.  Ramyad  Singh,  12  B.  L.  R.  90  : 
20  W.  R.  192,  Jamuna  Parshad  v.  Oanga  Parshad, 
I.  L.R.  19  Calc.  401,  followed.  In  setting  aside 
such  an  alienation  the  Court  will  order  that 
the  property  should  be  possessed  in  defined 
shares  and  the  share  of  the  transferor  should 
be  subject  to  the  lien  of  the  transferee  for 
the  return  of  the  purchase- money.  Held, 
accordingly,  that  the  plaintilGfs  would  be  entitled 
to  recover  three-fourths  of  the  property  uncon- 
ditionally and  the  remaining  one-fourth  share 
belonging  to  the  transferor  on  payment  of  the 
23urchase-money  within  a  specified  date,  failing 
which  the  claim  for  this  one-fourth  share  will 
^tand  dismissed.  The  death  of  the  transferor 
after  the  decree  of  District  Judge  was  passed  in 
favour  of  the  plaintiffs,  did  not  bring  into 
operation  the  rule  of  survivorship  so  as  to  deprive 
"the  purchaser  of  his  equitable  claim.  Madho 
Parshad  V.  Mehrhan  Singh,  L.  R.  17  I.  A.  194  :  s-c. 
1.  L  R.  IS  Calc.  197,  distinguished.  In  the  case 
of  a  joint  Mitakshara  family  where  a  right  is 
vested  in  all  the  members  jointly  the  managing 
member  may  within  the  meaning  of  s.  8  of  the 
Limitation  Act  give  a  discharge  without  the  con- 
currence of  the  minor  members  of  the  family  and 
time  may  consequently  run  against  all  the  members 
of  the  undivided  family  including  the  minor  mem- 
bers thereof.  Surju  Prasad  Sing  v.  Khioahish  Ali, 
L  L.  R.  4  All.  512  :  s.c.  2  All.  W.  N.  114,  Vignes- 
war  a  v.  Bapayya,  I.  L.  R.  16  Mad.  436,  Hari 
Ear  Pershad  v.  Bholi  Pershad,  6  C.  L.  J.  383, 
393,  reUed  on.  Anando  Kishore  Dass  Bakshi  v. 
Anando  Kishore  Rose,  I.  L.  R.  14  Gale.  50,  distin- 
guished. Annamalai  v.  Murugasa,  L.  R.  30  I. 
A.  220,  referred  to.  Bunwari  Lalv.  Daya 
SxjnkerMisser(1909)     .  .  13  C.  W.  N.  815 


79. 


Release  by  co-parcener 


— Release  by  a  co-parcener  of  his  rights  in  favour 
of  another  co- parcener.  In  a  joint  Hindu  family, 
consisting  of  four  brothers.  A,  B,  C,  and  D.  A 
and  B  obtained  their  shares  by  a  partition 
suit.  In  the  plaint  they  stated  that  they  reUn- 
quished  their  shares  of  the  moveable  property  in 
favour  of  C.  In  a  suit  by  C  against  D  to  recover 
his  share  C  claimed  three-fourths  of  the  move- 
a  ble  property.     D  contended  that  the  release  by 
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(c)  Other  Mbmbbrs — condd. 

A  and  B  in  favour  of  C  could  not,  according  to 
Hindu  law,  add  to  the  share  of  C  as  a  co -parcener 
Held,  that  G  was  entitled  to  the  share  claimed 
Peddayya  v.  Ramalingam 

I.  L.  K.   11  Mad.  406 
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EXECUTION,  AND  RIGHTS  OF  PUR- 
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See   Sale   in    Execijtion  of  Decree — 
Joint  Property. 

Sale  of  interest  of  one  mem- 


1. 


ber.  The  right,  title,  and  interest  of  one  co-sharer 
in  joint  ancestral  estate  may  be  attached  and  sold 
in  execution  to  satisfy  a  decree  obtained  against 
him  personally,  under  the  law  of  the  Mitakshara, 
as  well  in  Bengal  as  in  Bombay  and  Madras.  The 
purchaser  at  such  a  sale  acquires  merely  the 
right  to  compel  a  partition  as  against  the  other 
co-sharers  which  the  judgment-debtor  possessed. 
Deendyal  Lal  v.  Jugdeep  Narain  Singh 

I.  L.  E.  3  Calc.  198 :  1  C.  L.  K.  49 
L.  R.  4  I.  A.  247 

SooMRUN  Thakoor  V.  Chunder  Mun  Misser 

3  C.  L.  R.  282 :  5  C.  L.  R.  26 


2. 


Mitakshara     law 


— Right  of  purchaser.  The  principle  laid  down  in 
the  case  of  Deendyal  Lal  v.  Jugdeep  Narain  Singh, 
I.  L.  R.  3  Gale.  198,  that  the  right,  title,  and  inter- 
est of  a  Hindu  father  in  a  joint  family  estate  under 
the  Mitakshara  law  can  be  attached  and  sold  in  exe- 
cution of  a  decree  obtained  against  him  personall}'  is 
applicable  to  the  right,  title,  and  interest  of  any 
member  of  the  joint  family,  and  is  not  confined  to 
the  interest  of  the  father  alone.  Rai  Narain  Dass 
V.  NowNiT  Lal 

I.  L.  R.  3  Calc.  809 :  4  C.  L.  R.  67 

3.  Alienation  by  father,    and 

decree  against  son — Mitakshara  laro — Purchaser 
of  son's  interest  at  sale  in  execution  of  decree — 
Partition*  Where  property  belongs  to  a  father 
and  son  governed  by  the  Mitakshara  law,  the 
son's  interest  vests  at  birth  and  is  saleable. 
The  son  may  obtain  a  partition  and  separate 
possession  of  his  share  of  ancestral  property,  and 
his  share,  once  partitioned,  will  be  liable  to  sale. 
There  is,  therefore,  no  reason  why  the  interest  of  the 
son  in  the  propertj'^  while  undivided  should  not  be 
sold  in  satisfaction  of  his  debts,  but  in  such  case 
the  purchaser  should  bring  a  suit  to  obtain  parti- 
tion* of  the  property.  Jallidar  Singh  v.  Ram 
Lal        ....      L  L.  R.  4  Calc.  723 

4. Sale    under    decree  against 

one  member — Purcliaser,  right  of.  The  pur- 
chaser  of  the  rights  and  interests  of  a  judgment- 
debtor  who  is  a  member  of  a  joint  family,  at  a 
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sale  in  execution  of  a  decree,  does  not  a  quire  any 
title  to  the  rights  and  interests  of  the  other 
members  of  the  family  unless  it  is  clear  that  the 
judgment-debtor  was  sued  in  a  representative  capa- 
city.    LoKi  Mahto  v.  Aghobee  Ajail  Lall 

I.  li.  B.  5  Calc.  144  :  4  C.  L.  R.  465 

5,  Right  of  purchaser  at  sale 

in  execution  of  decree — Bond  fide  pur- 
chaser.  Although  a  purchaser  at  an  execution- 
sale  can  ordinarily  get  no  greater  rights  than  the 
rights  of  the  person  named  as  the  debtor  in  the  de- 
cree under  which  the  sale  is  held,  the  effect  of  a  sale 
in  execution  of  a  decree  against  a  member  of  a  joint 
Hindu  family  under  Mitakshara  law  has  been  ex- 
tended on  the  ground  that  members  of  such  a  family, 
other  than  the  judgment-debtor,  contesting  a  sale 
under  a  decree,  when  shown  to  be  bound  to  pay  the 
debt,  for  the  realization  of  which  the  sale  has  been 
brought  about,  are  in  equity  not  entitled  to  relief 
against  a  lond  fide  purchaser  without  notice. 
Where  the  property  of  a  joint  family  is  sold  in  execu- 
tion of  a  decree  against  one  of  the  members,  a  judg- 
ment-creditor who  was  plaintiff,  and  at  whose  in- 
stance the  sale  in  execution  was  held,  cannot  claim 
to  be  in  the  position  of  a  third  person  purchasing 
hond  fide  without  notice.  Gridharee  Lull  v.  Kanto 
Lall  and  Muddun  Thakoor  v.  Kanto  Lall,  L.  R. 
1  I.  A.  321  ;  Deendyal  Lall  v.  Jugdeep  Narain, 
I.  L.  R.  3  Calc.  198  : 1  C.  L.  R.  41  ;  L.  R.  4  I.  A. 
247  ;  and  Ram  Sahai  v.  Sheo  Proahad  Singh,  4  C. 
L.  R.  k66,  discussed.  Gonesh  Pandey  v.  Dabee 
DoYAL  Singh     .         .         .         .     6  C.  L.  R.  36 


6. 


Mortgage — Mitakshara    law — 


Mortgage  of  family  property  by  one  of  several 
CO- sharers  in  a  joint  estate.  Tn  a  suit  on  a  mortgage 
against  a  member  of  a  joint  Hindu  family  governed 
by  the  Mitakshara  law,  the  whole  of  the  interest  of 
the  joint  family  in  the  estate  was  decreed  to  the 
mortgagees,  who  subsequently  obtained  possession 
of  it.  Afterwards  a  suit  was  brought  by  another 
member  of  the  family,  who  had  attained  majority 
prior  to  the  mortgage,  to  set  it  and  the  decree  aside 
so  far  as  he  was  concerned,  and  to  recover  possession 
of  his  share  of  the  joint  family  proi>erty.  Held,  that 
the  mere  circumstance  of  an  antecedent  debt  was 
not  in  itself  sufficient  to  bind  him,  and  that  the 
alienation  was  not  good  as  against  him,  unless  it 
could  be  shown  that  he  had  either  expressly  or 
impliedly  given  his  consent  to  the  mortgage. 
Uporoop  Tewari  v.  Lalla  Bandhjee  Suhay 

I.  L.  R.  6  Calc.  749  ;  8  C.  L.  R.  192 


7. 


-  Judgtnent-debtor^  s 


share  in  joint  ancestral  estate — Mitakshara  law — 
Execution  of  decree  by  sale  of  such  share — Rights 
of  Co-sharers  not  beivg  parlies  to  the  decree  or 
execution- proceedings — Sale-certificate.  The  ques- 
tion was  whether  the  whole  estate  belonging  to  a 
joint  family,  hving  under  the  Mitakshara,  including 
the  shares  of  sons  or  the  share  of  their  father  alone, 
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passed  to  the  purchaser  at  a  sale  in  execution  of  a 
decree  against  the  father  alone  upon  a  mortgage  by 
him  of  his  right.  Held,  that,  as  the  mortgage  and 
decree,  as  well  as  the  sale-certificate,  expressed  only 
the  father's  right,  the.  primd  facie  conclusion  was 
that  the  purchaser  took  only  the  father' s  share,  a 
conclusion  which  other  circumstances — the  omission 
on  the  part  of  the  creditor  to  make  the  sons  parties 
and  the  price  paid — not  only  did  not  counteract, 
but  supported.  The  enquiry  in  recent  cases  re- 
garding  the  Uability  of  the  estate  of  co-sharers  in 
respect  of  transfers  made  by,  or  execution  against, 
the  head  of  the  family  has  been  this,  viz.,  what,  if 
there  was  a  conveyance,  the  parties  contracted 
about,  or  what,  if  there  was  only  a  sale  in  execu- 
tion the  purchaser  had  reason  to  think  he  was 
buying.  Each  case  must  depend  on  its  own 
circumstances.  Upooroop  Tewary  v.  Lalla  Ban- 
dhjee  Suhay,  I.  L.  R.   6    Calc.    74^,   distinguished. 

SiMBHUNATH  PaNDE  V.   GOLAP  SiNGH 

I.  L.  R.  14  Calc.  572 
L.  R.  14  I.  A.  77 


8. 


Mortgage  by  sons 


of  an  insane  person — Sale  in  execution  of  decree — 
Suit  by  Committee  to  recover  possession — Pur- 
chaser, Rights  of.  Although  a  co-parcener  in  a 
Mitakshara  family  has  a  right  (in  a  suit  properly 
framed  for  that  purpose)  to  recover  the  whole  pro- 
perty from  an  execution -purchaser,  subject  to  the 
right  of  the  latter  to  have  the  share  and  int<»rest  of 
the  debtor  ascertaine<l  by  partition,  j^et  this  rule  will 
not  be  applicable  where  the  suit  is  brought  by  a  per- 
son who  has  become  insane  subsequent  to  his  birth,, 
inasmuch  as  no  decree  could  be  passed  in  his  favour 
which  could  contemplate  a  partition  between  him- 
self and  the  purchaser  of  the  interest  of  his  co- 
parceners. Ram  Sahye  Bhukkut  v.  Lalla 
Laljee   Sahye 

I.  Ii.  R.  8  Calc.  149  :  9  C.  Ii.  R.  457 


9. 


Bale    under    decree    against 


adult  members — Sale  of  right,  title,  and  interest 
of  member  of  joint  Hindu  family — Suit  to  set  aside 
alienation.  A  suit  having  been  brought  against  the 
ostensible  heads  of  a  family  governed  by  Mitakshara 
law  upon  a  mortgage,  a  decree  was  obtained  for  the 
sale  of  the  mortgaged  property,  and  under  that  de- 
cree the  right,  title,  and  intei-est  of  the  judgment- 
debtors  were  sold.  The  plaintiffs,  who  were  minors 
at  the  date  of  the  decree  and  had  not  been  made 
jmrties  to  the  suit,  instituted  a  suit  to  recover  their 
shares  in  the  property  sold.  The  debt  for  which  the 
property  had  been  mortgaged  was  one  which  the 
plaintiffs  and  their  predecessors  were  morally  bound 
to  pay.  Held,  on  review,  reversing  the  decision  of 
Hunooman  Sahai  v.  Parsidh  Narain,  7  C.  L.  R. 
465,  that  the  entire  property  of  the  family  passed 
to  the  purchaser,  and  that  the  plaintiff's  suit  must 
be  dismissed.  Parsidh  Narain  Singh  v.  Honoman 
Sahai         .        .        .         .         11 C.  Ii.  R.  263; 
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10. 


Mitakshara    law 


— Fa7nily     trade — Alienation     of     ancestral     'pro- 
perty by  some  members  of  family — Interest  of  son 
affected  by  a  sale  in  execution  of  a  decree  against  his 
father — Parties    to   suit.     A  family,    governed   by 
Mitakshara  law,  carrying  on  a   trade  in  the  names 
of  some  of  its  members,  having  become  indebted  to 
the  defendants  in  a  large  amount  in  respect  of  ad- 
vances made  for  the  purposes  of  the  trade,  some  of 
the  head  members  of  the  family  executed  a  bond  in 
favour  of  the  defendants  for  the  amount  due,  and 
hypothecated  certain  family  properties  which  stood 
in  their  names  as  collateral  security  therefor.     The 
amount  not  Having  been  paid  on  the  due  date,  the 
defendants  brought  a  suit  on  the  bond  against  the 
persons  who  had  executed  it,  and  obtained  a  decree 
which,  however,  did  not  direct  that  the  properties 
hypothecated  should  be  sold.     In  execution  of  that 
decree,  the  interest  of  the  judgment-debtors  in  the 
hj^othecated  properties,  and  in  other  family  pro- 
perties, were  sold,  and  were  purchased  by  the   de- 
fendants, who  subsequently,  under  their  purchase, 
obtained  possession  of  the  shares  of  the  judgment- 
debtors  and  of  those  of  their  sons.     The  decree  not 
having  been  satisfied  by  those  sales,  the  defendants 
brought  a  smt  against  the  remaining  head  members 
of  the  family  to  have  it  declared  that  their  interests 
in  the  family  properties  were  hable  to  satisfy  the 
decree,  and  that  suit  also  was  decreed.     Under  the 
last  decree,  the  interests  in  the  family  properties 
of  the  judgment-debtors  under  that  decree  were  sold 
and  were  purchased  by  the  defendants  who  subse- 
quently obtained  possession  of  the  shares  of  those 
judgment-debtors  and  of  the  shares  of  their  sons. 
Some  of  the  sons  of  the  judgment-debtors  in  both 
decrees  were  adult  at  the  time  when  the  suits  were 
instituted.     In  suits  brought,  many  years  after  the 
sales,  by  members  of  the  family  who  had  not  been 
parties  to  the  previous  suits,  to  recover  their  shares 
in  the  family  properties  : — Held,  that  the  interests 
of  all  the  members  of  the  family  had  passed  on  the 
sales.     Per  Mitter,  J. — There  is  no  distinction  in 
principle  between  the  case  of  an  adult  son  and  that 
of  a    minor    son    as    regards    a    son's  interest   in 
ancestral  property  being  Hable  to  pass  on  a  sale  of 
such    property  in  execution  of    a    decree  against 
his  father  only  ;  but  if  an  adult  son  proves  that  he 
would    have  been  able  to    save    the  property  by 
paying  off  the  debt  out  of  his    private  funds,  if  he 
had  been  a  party  to  the  suit,  quoite,   whether   he 
should  not  be  allowed  to  have  the  sale   set    aside 
on   payment  of  the  debt  due    under    the'   decree. 
Baso  Koeb  v.  Htjbry  Dass 

L  L.  K.  9  Gale.  495  :  12  C.  L.  R.  292 

IL Sale    under   decree  against 

joint  family  property—  Liability  of  family  for 
debts  contracted  by  co-sharer — Debts  binding  on 
joint  family.  When  one  member  of  a  Mitakshara 
family  contracts  a  debt  which  is  binding  not  only 
on  the  persons  executing  the  contract,  but  on  the 
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other  members  of  the  joint  family  to  which  he  be- 
longs, the  creditor  has  two  courses  open  to  him- 
(a)  he  may  elect  to  treat  the  debt  as  a  personal  debt: 
and  confine  his  suit  to  the  person  who  actually  con- 
tracted it.  In  such  a  suit  he  obtains  a  mere  personal 
decree  not  binding  on  the  family,  and  in  execution 
thereof  he  merely  sells  the  right,  title,  and  interest  of 
the  person  who  actually  contracted  .the  debt ;  that 
was  the  case  of  Deendyal  Lai  v.  Jugdeep  Narain 
Singh,  I.  L.  B.  3  Calc.  lUH  ;  L.  R.  4  I.  A.  24  ; 
or  (&)  he  may  treat  the  borrower  as  acting  for  the 
family,  sue  him  as  representing  the  joint  family, 
and,  when  he  has  obtained  a  decree  against  the 
borrower  in  that  capacity,  proceed  to  sell  the  right, 
title,  and  interest  of  his  judgment-debtors  (i.e.,  all 
the  members  of  the  joint  family)  or  any  of  them. 
That  was  the  case  of  Bissessur  Lai  Sahoo  v. 
Luchmessur  Singh,  L.  B.  6  I.  A.  ^33.  JtrMOONA 
Persad  Singh  v.  Dig  Narain  Singh 

I.  L.  K.  10  Calc.  1 :  13  C.  L.  R.  74 


12. 


Bights    of     pnr- 
in     joint    family 


chaser   of   co-sharer'' s     interest 
property.     When  the  right,  title,  and  interest  of  a 
co-sharer  in  a  joint  family  estate  are  sold  in  execu- 
tion to  satisfy  a  decree  against  him  personally,  the 
purchaser  acquires  merely  the  right  of    the  judg- 
ment-debtor to  compel  a  partition  against  the  other 
co-sharers.     Deendyal  IM  v.  Jugdeep  Narain  Singh, 
L.  B.4I.  A.  Wl  :  I.   L.   B.  3   Calc.   19S,  referred 
to  and   followed.     A   money-decree   having   been 
made  against  the  father  of  a  family,  and  the  decree- 
holder  having  caused  to  be  attached  the  family 
estate,  and  brought  to  sale  the  father's  right,  title, 
and  interest  therein  : — Held,  that,  by  the  sale  not 
the  father's  share,  but  that  interest  which  he  had — 
viz.,  the  right  which  he  would  have  had  to  a  parti- 
tion,  and  to  what  would  have  come  to  him  under 
it — passed  to  the  purchaser.     The  family  governed 
by  the  Mitakshara  consisted  of  father,  mother,  and 
minor  son  at  the  time  of  the  decree,  and  the  Court 
below  had  decreed   to  mother  and  son   one-third 
each,     leaving     one-third   to   the     purchaser.     A 
second  son  was  bom,  and  the  mother  died  pending 
this  appeal,  the    two    sons    becoming   parties   in 
respect  of  her  share :  Held,  that    on    this   appeal 
preferred  by    the   purchaser,    the  decree    should 
stand,  the  appellant  having  got  quite  as  much  as 
he  would   have   got   if   the  decree  had  been  more 
correct  in   form,    as  he  had   obtained  all  that  he 
would  have  been  entitled  to  on  a  partition  without 
being  left  to   demand   it.     Hardi   Narain   Sahu 
V.  Ruder  Perkash  Misser 

I.  L.  R  10  Calc.  626  :  L.  R.  11 1.  A.  26 


13. 


A  lienation — Lia- 


bility of  the  joint  undivided  family  property  for 
family  debts — Sale  in  execution  of  decree  against  one 
member  of  family  property — Bights  of  other  mem- 
bers. During  the  minority  of  S,  a  member  of  a  joint 
Hindu  family,  consisting  of  himself,  his  father  J, 
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and  his  iincle  fT,  and  while  he  was  living  under 
the  natural  guardianship  of  his  father,  B  sued  J 
and  H,  but  not  S,  as  the  heirs  of  P,  S's  grand- 
father, and  as  the  heads  and  representatives  of  the 
joint  family,  to  recover  a  joint  family  debt  in- 
curred to  i2  by  P  before  S's  birth,  by  the  sale  of 
the  joint  family  estate  which  had  been  hypothecated 
by  P  as  security  for  the  payment  of  such  debt. 
R  obtained  a  decree  in  this  suit  against  J  and 
H  for  such  debt,  such  decree  directing  the  sale  of 
the  joint  family  estate  for  the  satisfaction  of  the 
debt.  In  the  execution  of  such  decree  the  rights 
and  interests  of  J  and  H  in  such  estate  were  put 
up  for  sale  and  were  purchased  by  R,  who  took  pos- 
session of  such  estate.  Held,  in  a  suit  by  S  to  re- 
cover his  share  of  the  joint  family  estate,  that,  under 
the  circumstances,  it  must  be  held  that  the  decree 
against  J  and  H  was  made  against  them  as  repre- 
senting the  joint  family,  and  therefore  such  decree 
was  properly  executable  against  such  estate,  not- 
withstanding that  S  was  not  formally  brought  on 
the  record  of  the  suit  in  which  such  decree  was  made, 
and  S  could  not  recover  his  share  of  such  estate. 
Bissessur  Lall  Sahoo  v.  Luchemessur  Singh,  L.  B. 
6  I.  A.  233,  followed.  Deendyal  Lall  v.  Jugdeep 
Narain  Singh,  I.  L.  B.  3  Calc.  198,  distinguished. 
Ram  Seva  Das  v.  Raghubab  Rai 

I.  L.  B.  3  AH  72 


14. 


Ancestral    pro- 


perty " — Bight  of  occupancy  at  fixed  rates — 
Liability  of  son  for  father's  debts — Purchaser  at 
execution  sale — Notice.  A  decree  was  made  against 
a  Hindu  governed  by  the  law  of  the  Mitakshara,  for 
money  which  he  had  criminally  misappropriated. 
The  transferee  by  sale  of  the  decree  brought  to  sale 
in  execution  thereof  the  judgment-debtor's  right  of 
occupancy  in  certain  land  as  a  tenant  at  fixed  rates. 
The  judgment-debtor's  two  sons  brought  a  suit 
against  the  purchaser  to  recover  two- thirds  of  the 
holding.  Held,  that  the  right  of  occupancy  at  fixed 
rates  in  such  land  was  ancestral  property, — that  is, 
property  in  which  under  Hindu  law  the  sons  took 
a  vested  interest  by  birth.  ^eW,  also,  that,  as  the 
decree  was  not  one  to  satisfy  which  the  family  pro- 
perty could  be  sold,  being  a  mere  money-decree 
against  the  father  personally,  and  for  a  debt  which  it 
was  not  the  duty  of  the  sons  to  pay,  and  as  the  pur  - 
chaser  was  bound  to  have  satisfied  himself  as  to 
whether  the  family  property  was  liable  to  be  sold  in 
satisfaction  of  the  decree,  the  purchaser  could  not, 
on  the  principles  laid  down  in  Girdharee  LnU  v, 
Kantoo  Lall,  14  B.  L.  B.  187,  and  Suraj  Bunsi 
Koer  V.  Sheo  Persad  Singh,  I.  L.  B.  5  Calc.  148, 
be  protected  as  a  bond  fide  purchaser  for  value, 
without  notice  that  the  family  property  was  not 
liable  to  be  sold  in  satisfaction  of  the  decree,  but 
must  be  taken  to  have  had  constructive  notice  of 
that  fact.    Mahabib  Prasad  v.  Basdeo  Singh 

I.  Ii.  B.  6  All.  234 
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15. 


Joitit     ancestral 


property — Execution  against  deceased  son's  interest 
in  hands  of  the  father — Death  of  Judgment-debtor 
after  attachment  and  before  sale — Civil  Procedure 
Code,  s.  274.  In  execution  of  a  money-decree,  an 
order  was  issued  under  s.  274  of  the  Civil  Procedure 
Code  for  the  attachment  of  property  which  was  the 
joint  ancestral  estate  of  the  judgment-debtor  and  his 
father.  The  sale  was  ordered  and  a  day  fixed  for 
sale,  but  in  consequence  of  postponements  made  at 
the  judgment-debtor's  request,  no  sale  took  place. 
In  the  meantime  the  judgment-debtor  died,  and 
the  decree- holder  applied  for  execution  against  the 
father  as  representative  of  the  judgment-debtor, 
whose  interest  had  survived  to  him.  Held,  that  the 
decree-holder  had,  'by  the  proceedings  taken  in 
execution  during  the  son's  lifetime,  obtained  rights 
over  his  interest  which  could  not  be  defeated  by  his 
death  before  sale,  Suraj  Bansi  Koer  v.  S?ieo  Persad 
Singh,  I.  L.  B.  5  Calc.  148,  followed.  Rai  Bal- 
KisHEN  V.  Rai  Sitabam     .      I.  Ij.  B.  7  AH.  731 


16. 


Alienation       by 


father — Co-sharers — Sale  of  minor's  share — Bight 
of  purchaser.  Plaintiff's  father  (first  defendant) 
borrowed  money  to  enable  him  to  sue* for  the  recov- 
ery of  certain  lands,  and  being  unable  to  repay  it, 
judgment  was  obtained  against  him,  and  the  lands 
in  suit  were  sold  and  purchsised  at  the  Court  sale, 
by  the  fourteenth  defendant.  Plaintiff  brought  the 
present  suit  to  set  aside  the  sale  of  one-half  of  those 
lands  on  the  ground  that  they  formed  his  share,  that 
he  was  a  minor  ^when  his  father  incurred  the  debt, 
and  that  his  share  was  not  liable  for  debts  incurred 
by  his  father.  The  Munsif  gave  a  decree  in  favour 
of  plaintiff.  The  fourteenth  defendant  appealed. 
The  District  Judge  reversed  the  Munsif 's  decree. 
On  special  appeal  by  the  plaintiff  :  HeJdf  that,  as 
the  debt  was  the  first  defendant's  personal  debt,  and 
the  decree  was  against  him  personally  only  his 
rights  and  interest  in  the  property  could  be  sold, 
and  nothing  beyond  his  rights  would  pass  to  the 
j)urcha8er.  Deendyal  Lai  v.  Jugdeep  Narain  Singh, 
I.  L.  B.  3  Calc.  198,  followed.  Vexkatasami 
Naik  v.  Kuppaiyan   .         .    I.  L.  E.  1  Mad,  354 


17. 


Mortgage       by 


father — Minor's  interests.  The  plaintiffs,  minors, 
by  their  mother,  as  next  friend  and  guardian,  sued 
defendants,  sons  of  one  S  D,  under  s.  230  of  Act  VIII 
of  1859,.  to  recover  a  four- fifths  share  of  a  house  and 
lands  of  which  plaintiffs  were  dispossessed  by  the 
defendants  in  the  execution  of  the  decree  in  a  suit, 
No.  33  of  1872.  The  facts  Avere  that  in  a  suit, 
No.  28  of  1871,  a  decree  for  money  due  under  a 
mortgage- bond  was  passed  against  S  D,  the  father 
of  the  present  defendants,  and  in  execution  of  the 
decree  certain  immoveable  property  was  attached. 
The  sons  o(  S  D  came  forward  and  put  in  a  claim  to 
the  property  and  applied  for  the  release  of  the 
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attachment.  The  claim  was  disallowed.  The  sons, 
being  dissatisfied  with  the  order  disalloAving  their 
claim,  brought  suit  No.  33  of  1872,  in  which  they 
prayed  for  a  partition,  and  that  their  four- fifths 
share  might  be  released  from  attachment.  Prior  to 
that  suit,  the  attached  property  had  been  sold,  but 
the  sale  was  limited  to  the  right,  title,  and  interest 
of  the  father  in  the  joint  property  ;  however,  in 
suit  No.  33  of  1872,  the  Court,  having  decreed  a 
partition,  further  entertained  the  question  as  be- 
tween the  sons  and  the  creditor  of  the  father  "  whe- 
ther the  attachment  of  the  rest  of  the  family  pro- 
perty specified  in  the  plaint  ought  not,  in  respect  of 
plaintiff's  shares,  to  be  cancelled,"  and  decided  it  in 
favour  of  the  creditor  on  the  ground  that  the  debt 
had  been  contracted  for  purposes  binding  on  the 
family,  and  further  decided  that  the  property  so 
under  attachment  ought  to  be  sold  to  discharge  the 
debt,  and  it  was  sold  accordingly.  Subsequently 
to  the  decree  for  partition,  and  when  the  defend- 
ants were  divided  from  their  father,  S  D  (who 
was  the  sole  judgment-debtor  in  suit  No.  28  of 
1871),  the  house  and  lands  now  in  issue,  which 
formed  no  part  of  the  property  mortgaged  for  the 
debt,  the  subject  of  suit  No.  28  of  1871,  were 
attached  and  sold  and  bought  by  the  father  of  the 
present  plaintiffs.  The  question  in  the  present  suits 
was  whether  the  properties  last  mentioned,  not 
having  been  attached  in  execution  of  the  decree  in 
suit  No.  28  of  1871,  and  not  therefore  being  any  of 
those  specifically  affected  in  favour  of  the  creditor 
by  the  decree  in  suit  No.  33  of  1872,  were  liable  as 
part  of  the  joint  family  property,  under  the  declara- 
tions of  the  judgment  in  that  suit,  to  discharge  the 
debt  due  to  the  creditor  of  the  father  by  the  decree 
in  suit  No.  28  of  1871.  Hdd,  on  this  question  by 
the  High  Court  (Morgan,  C.J.,  Innes  and  Kind- 
ERSLEY,  J  J.),  affirming  the  decree  of  the  Court 
of  first  instance,  that  these  properties  were  not  so 
liable ;  that  under  the  decree  and  execution-pro- 
ceedings in  suit  No.  28  of  1871  merely  the  rights 
oi  8  D  were  sold  ;  that  nothing  in  thfit  litigation 
indicated  that  it  was  intended  to  enforce  the 
debt  against  the  whole  property  as  a  debt  due  from 
the  family,  and  that  the  decision  in  the  partition  suit 
(No.  33  of  1872)  covered  only  what  was  then  in  ques- 
tion, and  could  not  be  viewed  as  authorizing  the 
attachment  of  the  items  of  property  now  in  question 
in  execution  of  that  decree.  That  the  present  suits 
were  therefore  rightly  dismissed.  By  Innes,  J. — 
That  the  prayer  of  the  plaintiffs  (the  sons)  in  suit 
No.  33  of  1872,  so  far  as  it  related  to  the  removal  of 
the  attachment  in  execution  of  the  decree  in  suit 
No.  28  of  1871,  should  have  been  at  once  granted. 
That  the  creditor  in  suit  No.  28  of  1871  had  elected 
to  sue  the  father  alone,  and  that,  though  it  might 
have  been  open  to  him  (the  creditor)  to  have  so 
framed  his  suit  as  to  have  obtained  a  decree  making 
the  joint  family  liable  in  persons  and  property 
having  failed  to  do  so,  he  could  not  afterwards  seek 
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to  extend  the  operation  of  the  decree  beyond  the 
proper  and  limited  scope  of  it ;  and  that  the  Court 
in  trying  the  question  of  the  liability  of  the  sons  to 
discharge  the  debt  due  to  the  first  defendant's 
creditor,  in  effect  instituted  against  them  a  new  suit. 
Deendyal  Lai  v.  Jugdeep  Narain  Singh,  I.  L.  R.  3 
Cole.  198,  followed.  The  authorities  reviewed  on 
the  question  whether  in  execution  of  a  decree  the 
interests  of  any  but  those  who  were  actual  parties 
to  it,  or  those  who,  on  the  death  of  such  parties, 
became  their  representatives  in  interest,  could  be 
affected.     Venkataramayyan  v.  Dikshatar 

I.  L.  B.  1  MaxL  358 


18. 


Bights    of      cre- 


ditors and  purchasers — Partition.  Per  Innes,  J. 
A  creditor  of  an  undivided  Hindu  family  as  such 
has  no  right  to  intervene  in  a  partition  suit  among 
co-parceners,  and  to  claim  that  the  debt  owing  to 
him  be  distributed  over  the  several  parcels  of  the 
family  property  so  as  to  charge  all  the  co-parceners. 
Per  MuTTFSAMi  Ayyar,  J. — Although  an  account  is 
taken  between  co-parceners  as  a  convenient  matter 
of  procedure  for  resolving  their  joint  rights  and 
liabilities  into  several  rights  and  liabilities,  this 
does  not  create  an  additional  right  in  the  creditors 
of  the  family  to  forbid  partition  until  their  debts 
are  paid,  or  in  purchasers  at  a  Court  sale  to  add  to 
the  determinate  interest  that  has  been  sold  to  them 
by  a  fresh  enquiry  into  the  real  character  of  the 
decree  debt.     Velliyammal  v.  Katha  Cetti 

I.  L.  B.  5  MacL  61 


19. 


Mortgage  by  one 


co-parcener — Suit  to  declare  shares  of  other  co- 
parceners liable.  C,  one  of  two  undivided  Hindu 
brothers,  hypothecated  family  property  as  security 
for  money  lent.  The  creditor  having  obtained  a 
decree,  in  a  suit  brought  against  C,  against  the  pro- 
perty hypothecated  only,  the  personal  remedy  being 
barred  by  limitation,  attached  the  property  hypo- 
thecated. S,  the  brother,  and  the  minor  sons  of  C 
intervened,  and  their  shares  in  the  property  were 
released  from  attachment,  and  the  one-sixth  share  of 
C  alone  Avas  sold  in  execution  and  bought  by  the 
creditor.  The  creditor  having  brought  a  suit  to 
have  it  declared  that  the  shares  released  from  attach- 
ment were  liable  to  be  sold  for  the  amount  due  under 
the  decree  against  C  and  having  proved  that  the 
debt  was  incurred  by  the  managing  member  for 
purposes  which  would  render  it  binding  on  the 
defendants :  Hdd,  that  the  suit  must  nevertheless 
be  dismissed.  Chockalinga  Mudali  v.  Subbar- 
AYA  Mudali  .         .         .     I.  L.  B.  6  Mad.  183 


20. 


Mortgage    made 


by  managing  brother — Rights  of  purchaser  at  Court 
sale.  If  one  of  several  undivided  Hindu  brothers 
mortgages  the  family  lands,  and  the  creditor  sues 
upon  the  mortgage-bond  wthout  making  the 
brothers  of  the  debtor  parties  to  the  suit,  and  a 
decree  is  passed  against  the  mortgagor  personally. 
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directing  payment  of  the  debt  and  costs,  and 
declaring  the  property  mortgaged  liable  for  the 
amount  decreed,  and  the  property  is  subsequently 
attached  by  the  judgment-creditor  in  execution  of 
the  decree,  and  the  right,  title,  and  interest  of  the 
judgment-debtor  in  the  land  mortgaged  is  sold  by  the 
Court  and  purchased  by  a  third  party,  the  brothers 
of  the  judgment-debtor  are  entitled,  in  a  suit  for 
partition  of  the  familj^  j^roperty,  to  recover  their 
shares  in  the  lands  made  over  by  the  Court  to  the 
auction-pTirchaser,  although  such  purchaser  proves 
that  the  mortgage-debt  was  contracted  by  the 
judgment-debtor  as  manager  of  the  family  and 
for  the  purposes  binding  on  the  family.  Dasara- 
DHi  V.  JoDDTTMONi        .        I.  L.  R.  5  Mad.  193 


2L 


Suit  by    co-par- 


cener for  share  of  house  sold  in  execution  of  decree 
against  another  co-parcener.  Although  a  suit  by  a 
Hindu  co-parcener  for  a  partial  partition  of  un- 
divided family  property  will  not  lie,  yet  where  one 
of  two  co-parceners  sells  to  a  stranger  his  interest 
in  a  parcel  of  the  family  land,  the  other  co-parcener 
may  either  repudiate  the  sale  or  affirm  it  and  claim 
by  partition  to  recover  from  the  stranger  his  share 
of  the  parcel  sold  to  which  the  alienation  could  not 
extend  and  which  has  now  become  his  separate 
property.     Chinna  Sanyasi  v.  Suriya 

L  L.  R.  5  Mad.  196 


22.  - 


Decree  on  mort- 
gage-bond— Rights  of  purchaser.  Where  the  pro- 
perty of  an  undivided  Hindu  family  consisting  of 
father  and  sons  has  been  sold  in  execution  of  a 
decree  against  the  father  only  in  suit  upon  a 
mortgage-bond  executed  by  the  father  to  raise 
money  for  no  improper  purposes,  and  it  does  not 
appear  whether  the  sale  was  carried  out  in  execu- 
tion of  so  much  of  the  decree  as  was  personal 
or  in  execution  of  the  order  for  enforcement 
of  the  mortgage,  the  sons  in  a  suit  for  partition 
of  the  family  property  are  not  entitled  to  recover 
their  share  of  the  property  sold  from  the  purchaser. 
Srinivasa  Nayudu  v.  Yelaya  Nayudu 

L  Ii.  B.  5  Mad.  251 


28. 


Undivided  family 


— Unde  and  nephzw — Decree  against  uncle- 
Sale  of  ancestral  land — Interest  of  purchaser — 
Nature  of  debt  immaterial.  K,  a  Hindu,  the  undi- 
vided uncle  of  D,  a  minor,  executed  a  bond  whereby 
certain  ancestral  property  was  hypothecated  to  se- 
cure the  repayment  of  a  sum  borrowed  by  K.  In 
execution  of  a  decree  against  K,  obtained  upon  this 
bond,  A  brought  to  sale  and  purchased  the  right, 
title,  and  interest  of  K  in  the  land  hypothecated 
and  obtained  possession  of  the  said  land.  HeW, 
in  suit  by  D  to  recover  one  moiety  of  the  land  in 
A''s  possession,  that  whether  or  not  the  decree 
against  K  was  founded  upon  a  debt  incurred  for 
paying  a  debt  of  D's  grandfather,    D  was  entitled 
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to  recover  a  moiety  of  the   land  purchased  by  A. 
DoRASAMi  Vajappavar  V.  Atiratra  Dikshatar 

I.  L.  R.  7  Mad.  136 


24. 


Debt      binding 


on  family — Suit  against  one  of  two  undivided 
brothers — Personal  decree — Attachment  of  family 
property — Effect  of  decree.  The  creditor  of  a  joint 
Hindu  family,  consisting  of  two  brothers,  sued  the 
elder  brother  only  (the  younger  being  a  minor)  to 
recover  a  debt  binding  on  both  brothers,  and  having 
obtained  a  decree  for  the  payment  of  the  debt 
attached  the  family  property.  In  a  suit  by  the 
younger  brother  to  set  aside  the  attachment  quoad 
his  share  in  the  property  attached  : — Held,  that,  in- 
asmuch as  the  decree  was  not  passed  against  the 
elder  brother  as  manager  of  the  family,  the  younger 
brother's  suit  must  prevail,  Bissessur  Loll  Sahoo 
V.  Luchmessur  Singh,  L.  R.  6  I.  A.  233,  distin- 
guished.     ViRARAGAVAMMA  V.  SaMUDRATA 

I.  L.  R.  8  Mad.  20& 


25. 


Mortgage       by 


father — Suit  to  enforce  against  manager  of  family 
— Decree  for  sale — Attachment — Order  for  sale  of 
property — Sale  of  right,  title,  and  interest — Rights 
of  purchaser.  V,  a  Hindu,  and  his  son  P,  executed 
a  mortgage  of  a  house,  the  self -acquired  property  of 
V.  V  having  died,  P,  the  manager  of  the  family, 
was  sued  by  the  mortgagee  on  his  own  promise  in  the 
mortgage-deed  and  as  representative  of  V,  and  a 
decree  was  passed  for  the  sale  of  the  house  in  default 
of  payment  by  P  ^Wthin  three  months  of  the  debt 
then  due.  This  period  having  elapsed,  the  mort- 
gagee applied  to  the  Court  to  enforce  the  decree 
by  attachment  of  the  mortgaged  property,  and  the 
property  having  been  attached,  application  was 
made  for  sale.  By  a  warrant,  dated  3rd  December 
1874,  the  Sheriff  of  Madras  was  ordered  to  sell  the- 
property,  and  on  the  12th  July  1875  the  Sheriff  sold 
the  right,  title,  and  interest  of  the  judgment- 
debtor  in  the  said  house  to  K.  In  a  suit  brought 
by  K  against  P  and  the  other  members  of  the 
family  to  recover  possession  of  the  house : — HeJdp. 
that  as  the  mortgagee  intended  to  enforce  his 
rights  under  the  mortgage  by  sale,  and  the  Court 
intended  to  sell  the  house  as  mortgaged  property, 
K  was  entitled,  by  virtue  of  his  purchase,  to 
recover  possession  of  the  house.  Bissessur  Loll 
Sahoo  V.  Luchmessur  .  Singh,  L  R.  6  I.  A.  238,. 
referred  to  and  followed.     Krishnama  v.  Perctmal 

I.  L.  R.  8  Mad.  388 

26.  .    Mortgage       of 

family  properly  by  son  during  father* s  temporary 
absence  how  far  binding  on  the  family — Subsequent 
sale  of  such  mortgaged  property  in  execution  of 
money-decree  against  father — Rights  of  purchaser 
at  such  a  sale.  The  land  in  dispute  was  the  ances- 
tral property  of  H  and  his  son,  J,  who  were  mem- 
bers of  an  undivided  Hindu  family.  This  land  had 
been  mortgaged  to  one  5,  to  whom  the  father  and 
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son  were  also  liable  on  a  separate  money-bond.  H^ 
being  pressed  by  his  creditors,  left  his  village  and 
remained  away  f  or-some  years.  During  his  f athesr'  s 
absence,  J,  being  pressed  for  payment  of  his  debts, 
compromised  B's  entire  claim  for  R200,  which  he 
obtained  on  loan  from  the  plaintiff,  to  whom  he  gave 
as  security  a  mortgage  with  possession  of  the  land  in 
question.  The  plaintiff  continued  in  possession 
until  he  was  dispossessed  by  defendant  No.  2,  who 
claimed  to  be  purchaser  of  the  land  at  a  sale  held  in 
execution  of  a  money-decree  obtained  by  defendant 
No.  1  against  H.  The  plaintiff  now  brought  the 
present  suit  against  the  defendants,  praying  that 
either  he  should  be  restored  to  the  possession  of  the 
lands  or  that  the  sum  of  R200,  which  he  had  ad- 
vanced to  J,  should  be  decreed  to  be  paid  by  the 
defendants.  Both  the  lower  Courts  rejected  the 
plaintiff's  claim.  On  appeal  by  the  plaintiff  to 
the  High  Court : — Held,  that  the  plaintiff's  claim 
to  be  regarded  as  a  mortgagee  of  the  entire  pro- 
perty could  not  be  allowed.  The  temporary  ab- 
sence of  his  father,  H,  owing  to  the  pressure  of 
his  creditors,  could  confer  no  legal  authority  on  J 
to  take  upon  himself  to  mortgage  the  family  pro- 
perty. He  had  not  been  authorized  by  his  father, 
nor  did  he  assume  to  act  for  him  when  he  mort- 
gaged the  property.  The  mortgage  to  the  plaintiff 
was  therefore  to  be  regarded  as  the  act  of  J  in  his 
individual  capacity,  and  as  such  could  receive  no 
ratification  by  the  mere  reticence  of  his  father. 
The  plaintiff,  however,  having  been  in  possession, 
was  entitled,  if  he  could  estabhsh  his  title  to  a  hen 
on  J\s  share,  to  be  put  into  possession  jointly 
with  the  defendant  if  the  latter' s  title  was  proved. 
Patil  Hari  Premji  v.  Hakamchand 

I.  L.  K.  10  Bom.  363 


27. 


Joint    and     un- 


divided 'property — Debts  of  deceased  member — 
Liability  of  his  interest.  J,  a  member  of  a  joint 
Hindu  family,  felt  two  sons,  i?  and  8.  8  borrowed 
money  upon  a  simple  bond,  and,  after  his  death,  the 
obhgee  sued  his  widow  and  daughter-in-law  upon  the 
bond,  obtained  a  decree  against  them,  and  in  execu- 
tion thereof  brought  to  sale  S^s  interest  in  the  pro- 
perty. B,  the  grandson  of  B,  thereupon  sued  the 
purchaser  to  recover  the  same,  on  the  ground  that 
it  was  the  joint  property  of  8  and  himself,  and  could 
not  be  attached  and  sold  in  satisfaction  oi  8^s  debt. 
Heldt  that,  on  the  death  of  8,  his  interest  passed  to 
the  plaintiff  by  survivorship,  and  was  not  Hable  after 
his  death  to  any  personal  debt  he  had  incurred,  in- 
asmuch as  no  charge  had  been  made  on  the  property 
and  the  creditor  could  not  recover  his  money  from 
the  joint  property  after  the  death  of  8  when  he  had 
not  obtained  judgment  against  8,  and  taken  out 
execution  by  attachment  against  him.  8uraj 
Bunsi  Koer  v.  8heo  Persad  Singh,  I.  L.  B.  5  Calc. 
148,  and  Bai  Bal  Kishen  v.  Bai  Sita  Bam,  I.  L.  B. 
7  All.  731,  referred   to.     Balbhadar  v.  Bisheshar 

I.  L.  R.  8  All.  495 
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28. 


Liability  of    an- 


cestral estate  for  separate  debt  of  deceased  co- par- 
cener. Undivided  family  property  is  not,  in  the 
hands  of  surviving  co-parceners,  generally  speaking, 
hable  to  separate  debts  of  a  deceased  co-parcener. 
Where  therefore  a  Hindu,  undivided  in  estate  from 
his  father,  died  separately  indebted  to  the  plaintiffs, 
who  obtained  a  decree  against  the  father  and  wife  of 
the  deceased,  as  his  legal  heirs  and  representatives 
to  recover,  from  the  estate  and  effects  of  the  de- 
ceased, the  amount  of  their  debt  and  costs,  and 
sought,  in  satisfaction  of  the  decree,  to  attach  a  shop 
which  during  the  heftime  of  the  deceased  and  sub- 
sequently to  his  death  had  been  in  the  possession  of 
his  father,  there  being  no  proof  of  any  separate 
estate  of  the  deceased  having  devolved  upon  his 
father  : — Held,  that,  though  the  son  was,  during  his 
hfe,  jointly  interested  with  his  father  in  the  shop  as 
being  ancestral  property,  his  right  had  come  into 
existence  at  his  birth  and  died  with  him,  and  there- 
fore the  plaintiffs  could  not  render  the  shop  avail- 
able for  their  claim.  In  the  Bombay  Presidency 
the  share  of  one  of  the  co-parceners  in  a  Hindu 
undivided  family  in  the  ancestral  estate  may,  be- 
fore partition,  be  seized  and  sold  in  execution  for  his 
separate  debt  in  his  lifetime.  Such  a  co-parcener 
cannot,  however,  by  simple  voluntary  gift  or  by 
devise,  alienate  his  share  to  a  stranger,  so  as  to 
bind  his  surviving  co-parceners  after  his  decease. 
The  purchaser,  mortgagee,  or  other  ahenee,  for 
valuable  consideration,  of  such  an  unascertained 
share,  cannot,  before  partition,  insist  upon  the 
possession  of  any  particular  portion  of  the  undivided 
family  estate.  The  mortgagee  or  purchaser  of  a 
share  in  the  undivided  ancestral  estate  of  a  Hindu 
family  takes  such  share  subject  to  the  prior  charges 
or  encumbrances  affecting  the  family  estate  or 
that  particular  share.  If  the  mortgage  or  sale  be 
of  a  special  portion  of  the  family  property,  and 
possession  of  such  portion  can,  on  partition  be  given 
to  the  mortgagee  or  purchaser,  without  injustice  to 
prior  encumbrancers  or  to  co-parceners,  it  is  the 
duty  of  the  Court  making  the  partition  to  give  effect 
to  the  mortgage  or  sale,  and  so  to  marshall  the  fami- 
ly property  among  the  co-parceners  as  to  allot  that 
portion,  or  so  much  of  it  as  may  be  just,  to  the 
mortgagee  or  purchaser.  Qncere  :  Whether,  in  tho 
event  of  it  being  impossible,  consistently  with  the 
rights  of  others,  to  give  possession  of  the  portion 
mortgaged  or  sold  to  the  mortgagee  or  purchaser, 
he  would  be  entitled  to  be  recouped  out  of  such 
other  portion  as  might,  on  partition,  be  allotted 
to  the  parcener  whose  share  in  the  special  portion 
had  been  mortgaged  or  sold.  The  attachment  of 
a  parcener's  share  in  the  family  property  under 
an  ordinary  money-decree  should  go  against  the 
share,  right,  title,  and  interest  of  the.  judgment- 
debtor  in  such  parts  of  the  family  property  (naming 
and  describing  them)  as  the  judgment-creditor 
can  specify,  and  against  his  share,  right,  title^ 
and  interest  in  all  other  parts  of  the    family  pro- 
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perty.  Kalyanbhai  v.  Motiram  Jamnadas,  10 
Bom.  37 S  :  Vasudev  Bhat  v.  Venkatesh  Saribhav,  10 
Bom.  139  ;  and  Fakirappa  v.  Chanappa,  10  Bom. 
162,  commented  on  and  distinguished.  Goor  Pershad 
V.  Sheodin,  4  N.  W.  137,  approved.  Udaram  Si- 
TARAM  V.  Ranit  Panduji  .         .     11  Bom.  76 


29. 


Mortgage    made 


by  one  co-parcener  without  consent  of  the  others — 
Onus  probandi.  Where  joint  family  property  is 
mortgaged  by  one  parcener,  in  order  that  it  may 
bind  the  co-parceners,  the  mortgagee  must  prove 
affirmatively  that  the  mortgage  was  assented  to  by 
the  other  co- parceners,  or  was  necessary  for 
family  purposes.  Lila  Morji  v.  Vasudev  Mo- 
RESHVAB  Ganpule  ...  11  Boni.  283 

OODHUN  MiSSER  V.  HOOBDAR  SiNGH. 

1  N.  W.  Ed.  1873,  271 

30.  ■ Sale  in  execu- 
tion of  decree  of  one  of  several  co-paceners^  share 
in  joint  family  property — Right  of  purchaser — 
Right  of  parceners  to  partition.  The  purchaser  at 
a  Court's  sale  of  the  right,  title,  and  interest  of  one 
of  the  co-parceners  in  the  undivided  estate,  by  his 
certificate,  under  s.  259  of  the  Civil  Proc^ure 
Code,  can  take  no  more  than  the  interest  of  such 
co-parcener  in  the  property  disposed  of,  as  a  member 
of  the  united  family.  Course  pointed  out  as  to  the 
ascertainment  of  what  that  interest  is,  and  how  the 
transaction  can  be  made  good  for  the  benefit  of  the 
purchaser  of  a  co-parcener's  interest  in  a  particular 
piece  of  property  forming  only  a  part  of  the  common 
estate.  Where,  however,  the  purchaser  got  into  pos- 
session and  held  it  with  such  an  accompanying  right 
as  the  judgment-debtor  could  transfer  to  him  ; — 
Held,  that  the  purchaser  was  in  as  a  tenant-in-com- 
mon  with  the  judgment-debtor's  co-parceners,  and 
that  they  were  entitled  to  possession  in  common 
with  him,  and  might  enforce  their  right  for  a  share 
of  the  enjoyment,  or  for  a  definition  of  the  portions 
in  which  each  party  in  future  was  to  have  a  sole 
interest.  Such  co-parceners,  however,  are  not,  en- 
titled to  eject  the  purchaser  wholly  from  a  defined 
moiety  of  any  particular  portion  of  the  joint  pro- 
perty. Mahabalaya  bin  Parma ya  v.  Timaya  bin 
Appaya 12  Bom.  138 


31. 


Alienation       of 


joint  family  property — Mortgage  by  manager — 
Decree  against  manager — Sale  in  execution  of 
decree.  0,  the  brother  of  the  plaintiff,  executed  a 
mortgage  to  the  defendant  during  the  plaintiff's 
minority.  The  deed  recited  that  the  money  was 
borrowed  to  pay  off  a  family  debt,  and  to  defray 
family  expenses.  The  defendent  sued  0  on  the 
mortgage,  and  obtained  a  decree.  A  house,  which 
was  part  of  the  family  property,  was  sold  in  execu- 
tion, and  was  purchased  by  the  defendant  himself. 
The  plaintiff  sued  to  have  the  sale  set  aside,  and  to 
recover  his  half  share  in  the  house.  Held,  that  the 
defendant  was  not  entitled  to  hold  l^e  plaintiff's 
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share  in  the  property  by  virtue  of  the  sale  to  him 
under  the  decree  obtained  against  G  alone.  Heldf 
also,  that  the  plaintiff  was  entitled  to  be  put  into 
possession  of  the  whole  house,  the  defendant  being 
left  to  his  remedy  by  a  suit  for  partition.  The 
plaintiff,  however,  having  claimed  only  the  restora- 
tion of  his  half  share,  the  decree  was  limited  accord- 
ingly. Held,  also,  that  it  was  not  competent  for  the 
Court  in  this  suit  to  go  into  the  question  whether 
the  mortgage  by  G  was  binding  on  the  minor 
plaintiff.     Maruti  Narayan  v.  Lilachand 

I.  L.  R.  6  Bom.  564 


32. 


Son's      liability 


for  father's  Debts — Execntion  sale  of  ancestral  pro- 
perty for  decree  against  father.  By  the  sale  of 
ancestral  property  in  execution  of  a  mere  money-de- 
cree against  the  father  for  his  separate  debt,  only  the 
right,  title,  and  interest  of  the  father  pass  to  the  pur- 
chaser, and  nothing  more  ;  and  this  holds  good 
whether  the  purchaser  is  a  stranger  or  the  decree- 
holder  himself.  Deendyal  v.  Jugdeep  Narain  Singh  ^ 
L.  R.  4  I.  A.  247  ;  Hurdey  Narain  v.  Ruder  Per- 
kash,  L.  R.  11  I.  A.  26  ;  and  Muddun  Thakoor  v. 
Kantoo  Loll,  L.  R.  1  I.  A.  321,  referred  to.  Lnkh- 
michand  v.  Kastur,  9  Bom.  60,  and  Sohagchnnd 
Gulabchand  v.  Bhaichand,  I.  L.  R.  6  Bom.  2%, 
followed.     Bhikaji   Ramchandra   Okb  v.   Yash- 

VANTRAV  ShRIPAT  KhOPKAR 

I.  L.  R.  8  Bom.  489 


33. 


Decree     against 


father  alone,  for  unsecured  debts — Purchaser  at  a 
sale  in  executiojh  of  such  decree — Liability  of  family 
property — Sons,  How  far  such  decree  and  sale 
binding  on.  Where  father  nlone  is  sued,  not 
expressly  in  his  representative  capacity,  and  without 
his  sons  being  joined  as  co-defendants,  for  unsecured 
debt  contracted  by  him,  whatever  be  the  nature 
of  such  debts,  the  decree  does  not  bind  the  interest  of 
the  sons  in  the  family  estate.  Nor  when  the  judg- 
ment-creditor proceeds  to  sale  in  execution  of  such 
decree  against  the  family  property  docs  the  sale  of 
the  father's  "  right,  title,  and  interest "  pass  any 
more  than  the  father's  interest  to  be  ascertained 
generally  by  a  partition  with  his  sons.  Babaji  v. 
Dhuri    .         .         .         .     I.  L.  R.  9  Bom  305 


34. 


Decree     against 


the  father  alone — Attachment  of  family  property 
in  execution  of  such  decree — Son's  interest  in  the 
family  property  when  bound  by  decree  against  the 
father  or  by  sale  effected  by  the  father.  Where  in  a 
joint  Hindu  family  the  father  disposes  of  family 
property,  the  son's  interest  is  bound  unless  the  son 
can  show,  in  proceedings  taken  for  that  purpose,  that 
the  disposal  of  the  property  by  his  father  was  made 
under  circumstances  which  deprived  his  father  of  his 
disposing  power.  So  also,  where  family  property 
is  sold  under  proceedings  taken  against  the  father 
alone,  the  son's  interest  is  bound,  unless  the  son 
can  show  that  the  sale  was  on  account  of  an  obliga- 
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tion  to  which  he  was  not  subject.  The  father  is, 
in  fact,  the  representative  of  the  family  both  in 
transactions  and  in  suits,  subject  only  to  the  right 
of  the  sons  to  prevent  an  entire  dissipation  of  the 
estate  by  particular  instances  of  wrong-doing  on 
the  father's  part.  Jagabhai  Ladxibhai  v.  Vij- 
BHUKANDAS  Jagjivandas  .     I.  L.  R.  11  Bom.  37 


35. 


Civil     Procedure 


Code,  Act  VIII  of  1859,  s.  264— Execution  of 
decree  against  a  member  of  an  undivided  family 
by  sale  of  his  personal  interest  in  the  family  estate 
which  was  an  impartible  zamindari  ;  such  interest, 
by  reason  of  the  death  before  the  sale,  consisting  only 
of  the  rents  and  profits  then  uncollected.  On  a  sale 
of  the  right,  title,  and  interest  in  an  impartible 
zamindari  in  execution  of  decrees  against  the  zamin- 
dar,  the  head  of  an  undivided  family,  the  question 
was  whether  (a)  only  his  own  personal  interest  or 
(b)  the  whole  title  to  the  zamindari,  including  the 
interest  of  a  son  and  successor,  passed  to  the  pur- 
chaser. The  proclamation  of  sale,  purported  to  re- 
late to  (a)  only  ;  and  between  the  debts  of  pro- 
clamation and  the  auction-sale  the  zamindar  died. 
Or  the  argument  that,  this  having  given  rise  to  an 
ambiguity,  the  Court  must  be  understood  to  have 
sold  all  that  it  could  sell,  and  that  under  the  circum- 
stances it  could  sell,  and  was  bound  to  sell ;  (&) 
because  the  debts,  the  subject  of  the  decrees 
under  execution,  not  having  been  incurred  by  the 
late  zamindar  for  any  immoral  purpose,  the 
entire  zamindari  formed  assets  for  their  payment 
in  the  hands  of  his  son.  Held,  that  the  question  of 
what  the  Court  could,  or  should,  have  sold  had  not 
arisen.  All  that  required  decision  was  what  the 
Court  had  sold.  If  (a)  only  was  put  up  for  sale, 
then  that  interest  only  could  have  been  purchased. 
Two  Courts  having  concurred  in  finding  that  (a) 
only  was  sold,  in  which  also  their  Lordships  agreed, 
only  that  interest  passed  to  the  purchaser.  Petta- 
CHi  Chettir  v.  Sangili  Vira  Pandia  Chinna- 
tambiar    .         .         .         I.  L.  R.  10.  Mad.  241 

L.  R.  14  I.  A.  84 


36. 


Decree      against 


an  undivided  brother — Mortgage  of  joint  pro- 
perty. A,  an  undivided  member  of  a  Hindu  family, 
mortgaged  part  of  the  family  property  by  way  of 
conditional  sale  to  B,  to  secure  a  loan.  B  having 
sued  A  personally  for  the  amount  due,  A  admitted 
the  mortgage  and  said  he  would  surrender  the  pro- 
perty in  discharge  of  the  debt,  and  a  decree  was  pass- 
ed accordingly.  A's  undivided  brothers  intervened 
in  execution.  Held,  that  the  decree,  not  being 
passed  against  the  joint  family  or  its  representative, 
and  not  describing  the  property,  which  it  directed 
to  be  delivered  to  the  plaintiff  by  way  of  absolute 
sale  to  be  family  property,  could  not  be  executed 
against  the  family  property.  Gurtjbappa  v. 
Thimma       .         .         .       I.  L.  R.   10  Mad.  316 
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whole    right,    title,    and    interest    of    grandfather — 
Assignment  by  grandsons  of  the  same  property  sub- 
sequently to  such  sale.  Effect  of.     In    1858,  S   mort- 
gaged certain  ancestral  property  to  the  first  defend- 
ant for  a  term  of  nine  years.     In  1864,  S  being  then 
dead,  the  defendant  sued  R,  the  son  of  8,  to  recover 
the  money-debt,  and  obtained  a  decree  against  the 
estate  of  the  deceased.     The  land  in  question  was 
thereupon  attached  and  sold  on  the  13th  August  1875 
subject  to  defendant's  mortgage  lieu,  and  was  pur- 
chased for  the  defendant  by  his  cousin.     The  certifi- 
cate of  sale  was  drawn  up  in  accordance  with  the  de- 
cree, and  recited  that  the  purchaser  bought  the  whole 
right,  title,  and  interest  of  8.     On  the  3rd  August 
1882,  the  plaintiff  purchased  from  R's  sons  the  share 
of  Bin  8's  estate.     The  plaintiff  sued  the  defendant 
to  redeem  the  property.     The  Court  of  first  instance 
rejected  his  claim.     On  appeal,  the  lower  Appellate 
Court  reversed  that  decree,  and  remanded  the  case 
for  re-trial.     /  gainst  this  order    of    remand,    the 
defendant    appealed    to   the    High   Court.     Held, 
restoring  the  decree  of  the  Court  of  first  instance, 
that  the  language  of  the  decree  showed  that  the 
intention  was  to  make  the  land  itself    liable    for 
the    debt,    and    not   merely   8's  interest.     By  his 
purchase  the  defendant   was  to    be    regarded    as 
having  bargained  for    and    purchased  the   entire 
interest  in  the  land.     Nanomi  Babuasin  v.  Modhun 
Mohun,  I.  L.  R.  13  Calc.   21,  followed.     Sakaram 
Shet  v.  Sitaram  Shet     .      I.  L.  R.  11  Bom.  42 


38. 


Mortgage       by 
father's      death 


37. 


Purchaser       at 


a  sale  in  execution  of  a  decree  directing  sale  of  the 


father — Decree  subsequently  to 
against  eldest  son  as  heir  of  father — Minor  sons 
not  parties — Sale  in  execution  of  family  property 
other  than  that  comprised  in  mortgage — Subsequent 
suit  by  minor  sons  to  recover  their  shares — Minor 
sons  when  bound  by  decree  against  eldest  son  as  heir 
of  father.  One  K  mortgaged  certain  land  to  B, 
and  died  leaving  four  sons,  viz.,  R  and  three  minor 
plaintiffs.  Subsequently  B  brought  a  suit  on  the 
mortgage  against  K  by  his  heir,  R,  for  the  amount 
due,  and  obtained  a  decree  whereby  it  was  ordered 
that  the  amount  should  be  recovered  from  the  mort- 
gaged property,  and  if  that  proved  insufficient, 
from  the  other  estate  of  the  deceased.  The  minor 
sons  were  not  made  parties  to  that  suit,  nor  was  R 
sued  as  representing  the  joint  family.  In  execution 
of  the  decree,  B  attached  and  sold  the  whole  of  the 
joint  family  property,  the  certificate  of  sale  show- 
ing that  the  right,  title,  and  interest  of  K,  deceased, 
by  his  heir  jB,  was  attached  and  sold  and  conveyed 
to  the  purchaser.  The  three  minor  sons  subsequently- 
brought  this  suit  to  recover  some  of  the  property, 
contending  that  their  shares  were  not  bound  by  the 
sale.  Held,  on  the  authority  of  Bissessur  Lall  Sahoo 
V.  Luchmessur  Singh,  L.  R.  H  I.  A.  233,  and  revers- 
ing the  decree  of  the  lower  Court,  that  the.  pro- 
perty in  question  having  been  declared  hable  for  the 
debt  incurred  by  the  father,  the  intention  was  that 
the  estate  in  its  entirety  should  be  sold.    The  minor 
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sons  were  therefore  bound  by  the  sale,  unless  they 
could  prove  that  the  father's  debt  had  been  in- 
curred for  an  immoral  and  improper  purpose.  The 
case  was  accordingly  sent  back  for  ti-ial  of  an  issue 
upon  that  point,  with  a  direction  that  the  burden  of 
proof  should  lie  upon  the  plaintijffs.  Jairam 
Bajabashet  v.  Joma  Kondia 

I.  L.  R.  11  Bom.  361 


39. 


Manager,  decree 


•against — Sale  in  execution  of  such  decree  parsing 
his  interest  only — Effect  of  sale  on  shares  of 
■co-parceners  not  parties  to  the  suit.  A  sale  under 
a  decree  obtained  against  the  manager  of  a  Hindu 
family  only  passes  the  right,  title,  and  interest  of 
those  who  are  parties  to  the  suit.  Accordingly, 
where,  in  execution  of  a  decree  obtained  against  two 
of  the  brothers  of  the  plaintiff  as  managers  in  a  suit 
to  which  the  plaintiff  was  not  a  party,  the  house, 
which  was  the  family  property,  was  sold  : — Held, 
that  the  sale  was  void  as  against  the  plaintiff's  share 
in  the  house.  Maruti  Narayan  v.  Lilachand,  I.  L.  R. 
6  Bom.  564,  followed.  Lakshman  Venkatesh  v. 
Kashinath  .         .      I.  L.  R.  11  Bom.  700 


40. 


Mortgage        of 


family  property  by  father — Decree  against  father 
enforcing  mortgage — Decree  for  money  against 
father — Sale  in  execution  of  decree — Rights  of  sons. 
The  members  of  a  joint  Hindu  family  brought 
suits  in  which  they  respectively  prayed  for  decrees 
that  their  respective  proprietary  rights  in  certain 
ancestral  property  might  be  declared,  and  that  their 
interests  in  such  property,  Avhioh  were  about  to  be 
sold  in  execution  of  two  decrees  against  their  fc»ther, 
might  be  exempted  from  such  sale.  One  of  those 
decrees  Avas  for  enforcement  of  a  hypothecation 
by  the  plaintiff's  father  of  the  property  in  suit.  It 
was  admitted  on  behalf  of  the  plaintiffs  in  connec- 
tion Avith  this  decree  that,  although  the  judgment- 
debtor  was  a  person  of  immoral  character,  the 
creditor  had  no  means  of  knowing  that  the  moneys 
advanced  by  him  were  likely  to  be  applied  to  any 
other  purpose  than  that  for  which  they  were  pro- 
fessedly borrowed,  namely,  for  the  purpose  of  an 
indigo  factory  in  which  the  family  had  an  interest. 
Held,  that  the  plaintiffs  were  not  entitled  to  any 
declaration  in  respect  of  the  execution- proceedings 
under  the  decree  for  enforcement  of  hypothe- 
cation. The  second  of  the  decrees  above 
referred  to  was  a  simple  money-decree  for  the 
principal  and  interest  due  upon  a  hundi  executed 
by  the  father  in  favour  of  the  decree-holder.  The 
suit  terminating  in  that  decree  was  brought  against 
the  father  alone,  and  the  debt  was  treated  as  his 
separate  debt.  Heldf  that  the  creditor's  remedy 
was  to  have  brought  his  suit,  if  he  desired  to 
obtain  a  decree  which  could  execute  against  the 
family  property  and  not  against  the  father's  inter- 
est only,  and  if  he  could  maintain  such  suit, 
either  against  those  members  of  the  family  against 
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Avhom  he  desired  to  execute  his  decree,  or  against 
the  father  as  head  of  the  family,  expressly  or  im- 
pliedly, suing  him  in  that  capacity ;  but  that,  not 
having  taken  this  comse,  his  decree  was  not  in- 
forcible  against  the  plaintiff's  rights  and  interests 
in  the  attached  property.  Muttayan  Chettiar  v. 
Sangili  Virapandia  Chinnatambiar,  I.  L.  R.  6  Mad. 
1,  distinguished.  Nanomi  Bahuasin  v.  Modhun 
Mohun,  I.  L.  R.  13  Cole.  21,  and  Basa  Mai  v. 
Maliaraj  Singh,  I.  L.  R.  8  AU.  205,  referred  to. 
Balbib  Singh  v.  Ajudhia  Prasad 

I.  L.  H.  9  All.  142       ■ 


4L 


Frauduleid    hy- 


pothecation by  father — Suit  upon  the  personal 
obligation  against  the  father  only — Money-decree, 
Sale  in  execution  of — Sale-certificate  referring  to 
right  and  interests  of  father  only  in  joint  family  pro- 
perty— Suit  by  sons  for  declaration  of  right  to  their 
shares — Form  of  decree.  If  a  person  in  posses- 
sion of  property  which  originally  belonged  to  the 
members  of  a  joint  Hindu  family  of  whom  the 
father  was  one  can  produce  as  his  document  of  title 
only  a  sale-certificate  showing  him  to  have  bought, 
in  execution  of  a  money-decree  against  the  father 
only,  the  right,  title,  and  interest  of  the  father,  then 
he  has  bought  nothing  more  than  such  interest  and 
he  is  liable  to  be  compelled  to  restore  to  the  other 
members  of  the  joint  family  their  interests,  which 
had  not,  upon  the  face  of  the  sale-certificate,  passed 
by  the  sale.  The  father  and  manager  of  a  joint 
Hindu  family  executed  a  deed  whereby  he  hypothe- 
cated certain  zamindari  property,  covenanting 
to  put  the  mortgagee  in  proprietary  possession 
thereof  if  the  dbht  should  not  be  paid  on  a  certain 
(late.  This  transaction  afterwards  turned  out  to  be 
fraudulent  on  his  part,  as  he  had  no  interest  in  this 
property,  and  the  obligors  then  sued  him  to  recover 
the  debt  uix)n  the  personal  obligation  and  obtained 
a  money-decree,  in  execution  whereof  the  right,  title, 
and  interest  of  the  judgment-debtor  in  certain  joint 
family  property  was  notified  for  sale,  and  a  sale 
took  place  at  which,  upon  the  face  of  the  sale-certi- 
ficate, only  that  right,  title,  and  interest  was  sold. 
The  auction- purchasers,  having  obtained  posses- 
sion, asserted  a  right  to  the  whole  of  the  joint 
family  estate,  upon  the  ground  that,  as  the  judg- 
ment-debtor was  father  of  the  family,  the  decree 
must  be  assumed  to  have  been  passed 'against  him 
in  his  capacity  as  karta,  and  that  the  other  members 
of  the  family,  were  therefore  bound  by  the  decree 
and  sale.  The  other  members  brought  a  suit  to 
recover  possession  of  their  shares.  Held,  that,  inas- 
much as  upon  the  terms  of  the  sale-certificate  noth- 
ing more  passed  to  the  defendants  at  the  sale 
than  the  right,  title,  and  interest  of  the  father,  the 
plaintiffs  were  entitled  to  maintain  the  suit  and  to 
have  a  decree  declaring  them  entitled  to  the  whole 
property,  subject  to  a  declaration  that  the  defend- 
ants as  auction-purchasers  of  the  father's  share 
might  come  in  and  claim  a  partition  of  that  share 
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out  of  the  joint  estate.  Per  Mahmood,  J.,  that  the 
plaintiffs  were  entitled  to  succeed  on  the  further 
ground  that  the  debt  for  which  the  decree  against 
the  father  was  passed  ^\as  immoral  Avithin  the 
meaning  of  Hindu  law.  Simbhunath  Pande  v. 
Qolay  Singh,  I.  L.  R.  14  Calc.  572  :  L.  R.  14 
14  I.  A.  77  ;  Deendyal  v.  Jugdeep  Narain  Singh, 
L.R.4I.A.  247  : 1.  L.  R.  3  Calc.  198  ;  and  Hur- 
dey  Narain  Sahu  v.  Ruder  Perkash  Misser,  L.  R. 
11  I.  A.  26  :  I.  L.  R.  10  Calc.  626,  referred  to. 
Ram  Sahai  v.  Kewal  Singh    I.  L.  K.  9  All.  672 


42. 


MitaTcshara  law 


— Sale  of  joint  family  -properly  in  execution  of 
decree,  as  the  result  of  a  mortgage  by  managing  mem- 
ber— Liability  of  shares  of  members  of  family  not 
parties  to  the  decree.  Although  some  of  the  members 
of  a  joint  family  had  not  been  made  parties  to  a  suit 
upon  a  mortgage  effected  by  the  managing  members, 
the  entire  family  estate  was  bound  by  the  act  of  the 
latter,  and  passed  at  the  sale  in  execution  of  a  decree 
upon  the  mortgage.  Whether  the  shares  of  all  Avere 
bound  depended  on  the  authority  of  those  Avho 
■executed  the  mortgage.  By  this  authority  they  had 
to  raise  money  to  pay  a  debt  OAved  by  the  family  as 
joint  members  of  an  ancestral  trading  firm.  The 
managing  members  of  a  joint  trading  family,  having 
purported  to  mortgage  the  family  estate,  to  pay  a 
debt  due  by  the  firm  were  sued  upon  it  by  the 
mortgagee,  who  afterAAards  purchased  the  property 
at  the  execution-sale.  In  a  suit  brought  by  the 
latter  against  the  other  members  of  the  family  to 
obtain  a  declaration  that  he  had  purchased  the 
entire  family  estate,  the  defendants,  AAdthout 
shoAA'ing  that  the  mortgage  did  not  validly  bind  the 
family  estate,  contended  that,  not  having  been  made 
parties  to  the  suit,  they  Avere  not  affected  by  the 
decree,  and  their  shares  had  not  passed  at  the  sale 
in  execution.  Held,  that,  as  the  defence  was 
substantially  on  the  latter  ground  only  though  there 
Avas  every  opportunity  given  to  the  defendants  to 
raise  the  former  ground  also,  the  suit  need  not  be 
remanded  ;  and  that  the  whole  estate  had  passed 
to  the  piu-chaser.  Nanomi  Babuasin  v.  Modhun 
Moliun,  I.  L.  R.  13  Cole.  21  :  L.  R.  12  I.  A. 
1,  referred  to  and  folloAAcd.  Pursid  Narain  Singh 
V.  Honooman  Sahay,  I.  L.  R.  5  Calc.  845,  referred 
to  and  approved.     Daulat  Ram  v.  Mekr  Chand 

I.  L.  B.  15  Calc.  70 
L.  R.  14  I.  A.  187 


43. 


-  Sale      of     joint 


family  estate  in  execution  of  decree  upon,  the  father's 
debt — Exoneration  of  son^s  share  only  where  debt 
has  been  incurred  for  an  immoral  or  illegal  purpose — 
Burden  of  proving  the  nature  of  the  debt.  The  sons 
in  a  joint  family,  under  the  Mitakshara,  cannot 
set  up  their  rights  of  inheritance  in  the  family  estate 
against  their  father's  alienation  for  an  antecedent 
debt,  or  against  a  sale  in  execution  of  a  decree 
upon  such  debt,  although  the  sons  may  not  have 
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been  parties  to  the  decree,  unless  the  sons  can 
establish  that  the  debt  has  been  contracted  for  an 
irarnoral  or  illegal  pui-pose.  The  son's  position  is 
distinct  in  this  respect  from  that  of  other  relations 
in  the  joint  family,  inasmuch  as  it  is  his  duty  to  pay, 
out  of  the  family  estate,  his  father's  debt.  A 
decree  against  indebted  fathers,  in  a  family  con- 
sisting of  fathers  and  sons,  charged  the  family 
estate,  and  the  sale  in  execution  Avas  not  merely 
of  the  right,  title,  and  interest  of  the  debtors, 
but  of  the  property  being  such  interest.  On  the 
other  hand,  before  the  sale  notice  was  given  on 
behalf  of  the  sons  that  the  property  Avas  ancestral 
and  joint.  Held,  in  a  suit  on  behalf  of  the  sons 
against  the  purchaser  at  the  sale  to  recover  their 
shares,  that  it  was  for  the  plaintiffs  to  show  affirma- 
tively that  the  debts  Avere  contracted  for  an  illegal  or 
immoral  purpose,  and  that  to  establish  general 
extravagance  against  the  fathers  Avas  insufficient. 
It  was  not  necessary  for  the  purchaser  to  shoAV  that 
there  had  been  a  proper  inquiry  as  to  the  purpose  of 
the  loan  or  to  prove  that  the  money  AAas  borroAved 
for  family  necessities.  Bhagbut  Pershad  Sfn^oh  v. 
GiRjA  KoER    .         .        .1.  L.  R.  15  Calc.  717 

L.  R.  15  I.  A.  99 


44, 


Decree     against 


father — Sale  of  ancestral  estate  in  execuiion  of 
money-decree — Son's  rights  and  liabilities.  A 
purchased  the  half-share  of  the  judgment-debtors 
in  certain  immoveable  family  property,  at  a  Court- 
sale  held  in  execution  of  money-decrees  against  B 
and  his  brother,  who  were  members  of  an  undivided 
Hindu  family.  B's  undivided  son  sued  A — B  and 
the  remaining  members  of  his  family  being  also 
joined  as  defendants — to  recover  a  share  in  the  land, 
alleging  that  his  interest  Avas  not  bound  by  the  sale, 
but  he  did  not  prove  that  the  debt  for  which  the 
decrees  Avere  passed  was  immoral,  and  it  appeared 
that  A  had  bargained  and  paid  for  the  entire  estate. 
The  plaintiff  was  a  minor  at  the  time  of  the  sale,  and 
B  was  not  the  managing  member  of  the  family. 
Held,  that  the  Court-sale  was  binding  on  the  plain- 
tiff's share.  Nanomi  Babuasin  v.  Modhun  Mohun 
L.  R.  13  I.  A.  1  : 1.  L.  R.  13  Calc.  -Jl,  discussed 
and  followed.  Kunhali  Beari  v.  Keshava  Shan- 
BAQA .  .         .  I.  L.  R.  11  Mad.  64 

45.  — —  Decree  on  mort- 
gage for  ancestral  debt  of  family — Minor.  In 
a  suit  by  a  minor  to  set  aside  a  sale  in  execution 
of  a  decree  on  a  mortgage  for  a  debt  of  his  father's — 
Held,  on  the  merits,  that  the  debt  for  which  the  de- 
cree was  passed,  being  a  family  andUncestral  debt, 
was  binding  upon  the  whole  family,  including  the 
plaintiff,  who  was  therefore  not  entitled  to  disturb 
the  execution-purchaser.  Daji  Himat  v.  Dhiraj- 
RAM  Sadaram  .         .         .     I.  L.  R.  12  Bom.  18 


46. 


Ancestral     pror 


'perty — Alienations    by    father — Son's    liability    fo- 
father's  debts — Purchaser — Notice.     Where  a  Hindu 
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governed    by    the    Mitakshara    law    seeks   to  set 
aside  his  father's  ahenations    of  ancestral  proper- 
ty, if  the  alienees  are  purchasers  at  Court-sales  held 
in  execution  of  decrees  against  the  father,  it  is  not 
enough  for  him  to  show  that  the  debts,  for  which 
the  decrees  were  passed,  were  contracted  by  the 
father  for  immoral  purposes,  it  must  also  be  shown 
that  the  auction-purchasers  had  notice  that  the 
debts  were  so  contracted.     The  points  to    be    de- 
termined in  such  case    are — (i)  What  was  the  in- 
terest that  was  bargained  for  and  paid  for  by  the 
purchaser  ?     Was  it  the  father's  interest  only,  or 
was  it  the  interest  of  the  entire  family  ?     (ii)  Were 
the  debts  for  which  the  decrees  were    obtained, 
under  which  the  property  was  sold,  contracted  for 
immoral    purposes  ?  and    (iii)  Had  the    purchaser 
notice  that  the  debts  were  so  contracted  ?     Suroj 
Bunsi  Kofr  v.  Sheo  Proshad  Singh,  L.  R.  6   I.    A. 
("8  : 1.  L.  R.  5  Calc.  14<-',  and  Nanomi   Bahuasin   v. 
Modhun  Mohun,  L.  R.  13  I.A.I  ;I.  L.  R.  13   Calc. 
'^1,  followed.     The  plaintiff  sued  in  1883  for  parti- 
tion of  ancestral  property,  consisting  {inter  alia)  of 
certain  thikans  which  had  been  sold  in  execution  of 
decrees  passed  against  his  father.     The    plaintiff 
though  an  adult  at  the  time,  was  not  a  party  to  the 
suits  in  which  the  decrees  were  passed  against  the 
father,  nor  to  the  execution-proceedings.     In  the 
certificates  of  sale  granted  to  the  different  pur- 
chasers, the  property  sold  was  described  as  being  a 
four-annas  share,  which  would  be  equal  to  the  shares 
of  the  father  and  the  son  together,  but  this  descrip- 
tion was  qualified  by  the  statement  that  *'  the  right, 
title,  and  interest  in  the  above-mentioned  property 
of  the  said  R  [i.e.,  the  father)  was  sold."    There  was 
nothing  to  show  that  the  purchasers  bargained  for 
and  paid  for  the  entire  family  estate.     Moreover  the 
plaintiff's  possession  and  enjoyment  of  the  thikans 
in  question  was  never  disturbed,  though  the  shares 
had  each  a  separate  possession  of  distinct  portions  of 
the  ancestral  property.     Held,  that,  under  the  cir- 
cumstances, the  father's  interest  alone  passed  to 
the  auction-purchasers.     Krishnaji  Lakshman  v. 
ViTHAL  Ravji  Renge      .     I.  L.  R.  12  Bom.  625 


47. 


Ancestral  zamin- 


dari  sold  in  execution  of  decree  for  money  against 
the  father,  including  the  son's  right  of  succession 
— Debt  not  immoral.  A  sale  in  execution  of  a  decree 
against  a  zamindar  for  his  debt  purported  to  com- 
promise the  whole  estate  in  his  zamindari.  In  a 
suit  brought  by  his  son  against  the  purchaser, 
making  the  father  also  a  party  defendant,  to  obtain 
a  declaration  that  the  sale  did  not  operate  as 
against  the  son  as  heir,  not  affecting  his  interest  in 
the  estate,  the  evidence  did  not  establish  that  the 
father's  debt  had  been  incurred  by  him  for  any 
immoral  or  illegal  purpose.  Held,  that,  the  impeach- 
ment of  the  debt  failing,  the  suit  failed,  and  that  no 
partial  interest,  but  the  whole  estate,  had  passed  by 
the  sale,  the  debt  having  been  one  which  the  son 
was  bound  to  pay.     Hardi  Narain  Sahu  v.  Ruder 
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Perkash  Misser,  I.  L.  R.  10  Calc.  626  (where  the 
sale  was  only  of  whatever  right,  title,  and  interest 
the  father  had  jn  property),  distinguished.     MiN- 

AKSHI  NaYTJDU  v.  ImMUDI  KAKAJiA  RaMAYA 
GOUNDAN 

I.  L.  R.  12  Mad.  142  :  L.  R.  16  I.  A.  1 

48.  Money-decree — Decree  against 

father    alone — Purchaser     at    execution-sale     under 
such    decree — How   far   such   sale    binding    on    the 
interest  of  the  sons  not  parties  to  the  suit  or  execU' 
tion-proceedings.      In   the  case  of  a   joint  Hindu 
family   whose    family  property    is    sold    by    the 
father  alone  by  private  conveyance,  or  where  it  is 
sold  in  execution  of  a  decree  obtained  against  him 
alone,  the  mode  of  determining  whether  the  entire 
property  or  only  his  interest  in  it  passes  by  the  sale,, 
is  to  inquire  what  the  parties  contracted  about  in  the 
case  of  a  conveyance,  or  what  the  purchaser  had 
reason  to  think  he  was  bujang  if  there  was  no  con- 
veyance, but  only  a  sale  in  execution  of  a  money- 
decree.     In  the  case  of  an  execution-sale  the  mere 
fact  that  the  decree  was  a  mere  money-decree  against 
the  father  as  distinguished  from  one  passed  in  a  suit 
for  the  realization  of  a  mortgage  security  directing 
the  property  to  be  sold  is  not  a  complete  test.     The 
plaintiff  claimed  certain  property  from  the  defend- 
ant, alleging  that  he  had  purchased  it  from  a  third 
person  who  had  purchased  it  at  an  auction-sale  held 
in  execution  of  a  money-decree  obtained  against  the 
first  defendant  alone.     The  first  defendant  was  the 
father  of  the  remaining  defendants,  and  they  con- 
stituted a  joint  Hindu  family.     The  sons  contended 
that  only  the  father's  interest  was  bound  by  the 
sale,  and   the^lower  Courts  decided  in  their  favour. 
On  appeal,  the  High  Court  reversed  the  decree,  and 
sent  back  the  case  for  a  fresh  decision  on  the  ground 
that  the  lower  Courts  had  decided  the  question  in  the 
case  exclusively  on  the  ground  that  the  property  had 
been  purchased  in  execution  of  a  money-decree  with- 
out referring  to  the  execution-proceedings.     Kaoal 
Gampaya  v.  Manjappa  I.  L.  R.  12  Bom.  691 


49. 


Money  -  decree- 


against  deceased  member — Execution  after  judg- 
ment 'debtor' 8  death  against  joint  family  property 
not  allowed.  The  mere  obtaining  of  a  simple  money- 
decree  against  a  member  of  a  joint  Hindu  family 
without  any  steps  being  taken  during  his  lifetime  to 
obtain  attachment  under  or  execution  of  the  decree 
does  not  entitle  the  decree -holder,  after  the  judg- 
ment-debtor's death  and  a  subsequent  partition,  to 
bring  to  sale  in  execution  of  the  decree  the  interest 
which  the  judgment- debtor  had  in  the  joint  family 
property.  Suraj  Bunsi  Koer  v.  Sheo  Pershad 
Singh.,  I.  L.  R.  5  Calc.  148  :  Rat  Balkishen  v.  Rai 
Sita  Ram,  I.  L.  R.  7  All.  731  ;  and  Balbhadar  v. 
Bisheshar,  I.  L.  R.  8  All.  liJ5,  referred  to.  Jagan- 
NATH  Prasad  v.  Sita  Ram     .  I.  L.  R.  11  AU.  302 


50. 


against    father — Attachment     of 


Money  •  decree 
ancestral     estate. 
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In  execution  of  a  money-decree,  ancestral  property 
of  the  joint  family  of  the  judgment-debtor  was 
attached.  His  son  sued  to  release  their  interest 
from  attachment,  alleging  that  the  judgment-debt 
had  been  incurred  for  immoral  purposes,  which  was 
denied  by  the  decree-holder.  It  was  held  by  the 
lower  Courts  that  nothing  more  than  the  father's 
share  was  liable  to  be  attached,  as  the  sons  were  not 
parties  to  the  decree.  Held,  that  the  nature  of 
the  debt  should  be  determined,  since  the  creditor's 
power  to  attach  and  sell  depends  on  the  father's 
power  to  sell,  which  again  depends  on  the  nature 
of  the  debt.  Nanomi  Bahuasin  v.  Modhun  Mohun 
L.  B.  13  I.  A.  1  : 1.  L.  B.  13  Calc.  21,  discussed, 
and  followed.     Ramanadan  v.  Rajagopala 

I.  Ii.  B.  12  Mad.  309 


51. 


Money  -  decree 


against  father — Auction-purchaser  at  svx^h  sale. 
In  the  absence  of  special  circumstances  showing 
an  intention  to  put  up  the  entire  interest  of  the 
family  in  the  property  sold  in  execution  of  a  money- 
decree  against  the  father,  only  the  interest  of  the 
father  passes  to  the  auction-purchaser,  regard  being 
had  to  Hurdey  Narain  Sahu  v.  Buder  Perkash 
Misser,  L.  B.  11 1.  A.  26  :  /.  L.  B.  10  Calc.  626,  and 
Simbhunath  v.  Golab  Sing,  L.  B.  14  I.  A.  77  ;  I.  L. 
B.  14  Calc.  572.     Martjii  Sakharam  v.  Babaji 

I.  Ii.  B.  15  Bom.  87 


52. 


Money  -  decree 


against  father — Execution  against  son  after  the 
death  of  the  father — Ancestral  property  in  the  hands 
of  the  son — Civil  Procedure  Code,  1882,  s.  234. 
A  money-decree  obtained  against  the  father  of  an 
undivided  Hindu  family  can  be  executed  after 
his  death  against  his  sons  to  the  extent  of  the 
ancestral  property  that  has  come  into  their  hands, 
even  if  the  debt  has  been  incurred  for  the  sole 
purposes  of  the  father,  provided  that  it  is  not  tainted 
with  immorahty  or  illegality.  Umed  Hathisinq 
V.  GoMAN  Bhaiji   .         .     I.  Ii.  B.  20  Bom.  385 


53. 


Son's  liability  for  father's 


debt — Decree  against  father — Son^s  interests  when 
not  affected  hy  sale.  When  ancestral  property  is 
sold  in  execution  of  a  decree  against  a  Hindu 
father,  there  are  only  two  cases  in  which  the  son's 
interests  do  n6t  pass  under  the  sale:  first,  when 
they  are  not  sold ;  second,  when  the  debt  is  not 
binding  upon  the  sons  by  reason  of  its  having  been 
contracted  for  an  illegal  or  immoral  purpose.  Jo- 
harmal  v.  Eknath       .      I.  Ii.  B.  24  Bom.  343 


54. 


Sale    of      joint 


family  estate  in  execution  of  a  decree  against  the 
father  upon  debts  contracted  by  him — Liability  of 
son's  share — Alienation  by  father.  It  is  only  on 
condition  of  the  son's  showing  that  the  father's  debt 
has  been  contracted  for  an  illegal  or  immoral  pur- 
pose that  the  son,  upon  a  decree  against  the  father 
alone  being  executed  by  the  attachment  and  sale 
of  the  famUy  estate,  canclaim  to  have  the  liability 
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limited  to  the  father's  own  share  under  the  Mitak- 
shara  law.  In  the  absence  of  such  proof,  whether 
the  entirety  of  the  family  estate  has  been  transferred 
at  the  sale  in  execution  or  not,  is  a  question  of  fact 
in  each  case  dependent  on  what  was  understood  to 
be  brought,  and  has  been  brought  to  sale.  Nanomi 
Babuasin  v.  Modhun  Mohun,  L.  B.  13  I.  A.  1  : 
I.  L.  B.  13  Calc.  21,  and  Bhagabut  Pershad  Singh  v. 
Girja  Koer,  L.  B.  15  I.  A.  99  :  I  L.  B.  15  Calc. 
717,  referred  to  and  followed.  The  description  of 
the  property  in  a  certificate  of  sale  as  the  right,  title, 
and  interest  of  the  judgment- debtor  is  consisted 
with  every  interest  which  he  might  have  caused  to 
be  sold  passing  at  the  sale,  and  does  not  rtecessarily 
import  that,  when  the  father  of  a  joint  family  is  the 
judgment-debtor,  nothing  is  sold  but  his  interest 
as  a  co-sharer.  Mahabib  Pershad  v.  Moheswar 
Nath  Sahai   .        .         .  I.  Ii.  B.  17  Calc.  584 

s.  c.  Mahabib    Pebsblad  v.    Markunda  Nath 
Sahai        .         .         .        .         L.  B.  17 1.  A.  U 

55. .  Decree      against 

Hindu  father — Interest  of  undivided  son — ■Certi- 
ficate of  sale.  In  execution  of  a  decree  for  sale  passed 
on  a  hypothecation-bond,  all  the  land  comprised  in 
the  security  was  attached.  The  judgment-debtor 
was  a  member  of  an  undivided  family  ;  his  son  put 
in  no  claim  in  execution,  but  on  a  claim  put  in  by 
his  nephew  it  was  ordered  that  the  right,  title,  and 
interest  of  the  judgment-debtor  bo  sold.  The  de- 
cree-holder became  the  purchaser,  and  ha^dng 
obtained  a  sale  certificate  which  recited  that  '*all 
the  interest  of  the  judgment-debtor  "  was  sold,  he 
was  put  in  possession  of  all  the  land  part  of  which 
he  leased  to  the  son.  Subsequently,  the  nephew 
obtained  a  decree  for  his  share  against  the  decree- 
holder  and  then  purchased  the  rest  of  the  land  from 
him.  In  a  suit  by  the  son  against  the  nephew  to 
recover  his  share,  the  plaintiff  having  failed  to  prove 
that  the  judgment-debt  had  been  incurred  for  pur- 
poses not  binding  on  him : — Held,  that  the  entire 
estate  less  the  interest  of  the  nephew  was  sold  to 
the  decree-holder,  and  consequently  the  son's 
interest  had  passed  to  him.  Gnanamal  v.  Muthtt- 
SAMi      ....      I.L.B.13Mad.47 

56.  Decree  against  manager  for 

debt*  due  by  the  family— 5a/e  in  (uecution 
of  such  decree,  effect  of,  on  the  other  co-sharers, 
though  not  parties  to  the  decree.  The  plaintiffs 
and  their  brother  E  were  in  joint  occupation  of 
certain  thikans  in  a  khoti  village.  E,  being  the 
eldest  brother,  was  in  management  of  the  family 
estate.  In  1877  the  khot  sued  E  alone  for  arrears  of 
assessment  due  on  the  thikans  in  question,  obtained 
a  decree,  and  in  execution  put  up  the  thikans  to  sale. 
Defendants  2  to  5  became  the  auction-purchasers, 
and  were  put  into  possession  by  the  Court.  There, 
upon  the  plaintiffs  sued  for  a  partition  of  their  five 
sixths  share  of  the  thikans  sold,  alleging  that  they 
were  not  bound  by  the  Court-sale,  as  they  were  not 
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parties  to  the  khot's  suit  against  their  brother  or  to 
the  execution-proceedings.  Hddy  that,  the  assess- 
ment for  which  the  khot  obtained  a  decree  against 
E  being  due  by  the  whole  family,  the  sale  in  execu- 
tion passed  the  shares  of  the  plaintiffs,  as  well  as 
that  of  their  brother,  to  the  auction -pmrchasers. 
Daulat  Ram  v.  Mehr  Chand,  I.  L.  R.  15  Cole.  70  :  I. 
R.  14 1.  A.  187,  followed,  by  which  Lakshman  Ven- 
Tcatesh  v.  Kashinaih,  I.  L.  R.  11  Bom.  700,  and 
Maruti  Narapan  v.  Lilachand,  I.  L.  R.  6  Bom. 
564,  are  overruled.     Haki  Vithal  v.  Jaikam  Vithal 

I.  L.  B.  14  Bom.  597 


57. 


Mortgage  decree —  Mortgage 


for  debt  due  by  father  of  joint  family — Sale  in  execu- 
tion of  decree — Effect  of  sale  on  members  of  family 
not  made  parties.  When  in  a  mortgage  suit  the  debt 
is  due  from  the  father,  and  after  his  death  the  pro- 
perty is  brought  to  sale  in  execution  of  a  decree 
against  the  widow  or  some  of  the  heirs  of  the  mort- 
gagor, and  the  whole  property  is  sold,  then  the 
heirs  not  brought  on  the  record  cannot  be  permitted 
to  raise  the  objection  that  they  are  not  bound  by 
the  sale,  simply  because  they  are  not  parties  on  the 
record.  This  principle  of  law  applies  as  much  to  a 
Hindu  family  governed  by  the  Mitakshara  law  as  to 
a  Mahomedan  family.  Hari  v.  Jairam,  I.  L.  R. 
14  Bom.  597,  and  Khurshetbibi  v.  Keso,  I.  L.  R. 
12  Bom.  101,  referred  to  and  followed.  Davalava 
V.  Bhimaji  Dhondo      .       I.  Ij.  K.  20  Bom.  388 

58. Mortgage  of 

ancestral  property  by  father  of  joint  family — 
Decree  on  mortgage— Sale  in  execution  of  decree — 
Extent  of  the  right,  title,  and  interest  sold.  A  mort- 
gaged his  family  property  to  C.  Subsequently  C 
got  a  decree  upon  his  mortgage  and  purchased  the 
property  at  an  auction-sale  held  in  execution  of  the 
decree.  In  a  suit  brought  by  C*s  son  against  the 
heirs  of  A  to  recover  possession  of  the  property : — 
Heldy  that,  having  regard  to  the  language  of  the 
mortgage-deed,  there  could  be  no  doubt  that  the 
entire  family  property  was  intended  to  be  mortgaged. 
The  auction- purchaser,  therefore,  took  the  whole 
interest  in  the  property,  and  not  merely  the  interest 
of  A  alone.  Simbhunath  Pande  v.  Oolap  Sing,  I.  L. 
R.  14  Cak.  572  :  L.  R.  14  I.  A.  77,  distinguished. 
Bhagbut  Pershad  Singh  v.  Qirja  Koer,  I.  L.  R.  15 
Cak.  717  t  L.  R.  15  I.  A.  101,  followed.  Pemraj 
Chandrabhau  v.  Savalya  Gajaba 

I.  li.  K.  15  Bom.  293 

59.  ,- Ancestral  pro- 
perty— Father^  8  debt — Decree  against  father — 
Liability  of  family  property — Purchaser,  rights 
of— Civil  Procedure  Code  {Act  XIV  of  1882), 
88.  318,  332,  333.  In  a  suit  for  specific  performance 
of  a  certain  contract  for  the  sale  of  land  which  the 
defendant  had  failed  to  complete,  the  plaintiff 
obtained  a  decree  against  the  defendant  for  the  re- 
payment of  the  earnest- money  and  his  costs  of  suit. 
In  execution  of  this  decree,  the  plaintiff  attached 
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the  whole  of  the  property,  which  the  defendant 
had  agreed  to  sell.  A  warrant  for  sale  was  duly 
issued  and  claims  were  advertised  for.  The  sons 
of  the  defendant  thereupon  appeared  before  the 
Commissioner  and  claimed  to  be  entitled  to  three- 
fourths  of  the  property,  which  they  alleged  was 
ancestral.  Their  claim  was  not  investigated,  but 
to  save  time  it  was  agreed  that  a  note  should  be 
made  in  the  proclamation  of  sale,  that  the  sons 
claimed  to  be  interested  in  the  said  lands  and 
premises  on  the  ground  that  they  were  ancestral, 
and  that  the  one-fourth  share  of  the  defendant  only 
could  be  sold  by  the  attaching  creditor.  Under 
this  proclamation,  the  right,  title,  and  interest 
of  the  defendant  in  the  property  were  sold.  At  the 
sale  the  sons  gave  notice  of  their  claim,  the  pro- 
perty was  duly  sold,  and  the  purchaser  was  put 
into  possession,  the  claimants  being  dispossessed. 
The  claimants  then  took  out  a  summons  under 
s.  332  of  the  Civil  Procedure  Code  calling  upon  the 
purchaser  to  show  cause  why  they  should  not  be  m 
restored  to  possession.  Held,  (i)  that  the  judgment-  ^ 
debt  due  by  the  defendant  was  one  which  the 
plaintiff  could  enforce,  if  necessary,  against  ances- 
tral property  in  the  hands  of  the  defendant  to  the 
extent  of  the  whole  interest  therein  of  the  defendant 
and  his  sons,  as  it  was  not  an  immoral  or  illegal 
debt ;  (ii)  that,  assuming  that  the  property  in 
question  was  ancestral,  what  the  purchaser  bought 
was  the  whole  property,  and  not  merely  the  right 
which  the  defendant  might  have  as  the  father  of 
the  family  to  a  share  of  it  on  partition.  The 
plaintiff  evidently  did  not  acknowledge  any  right  in 
the  claimants,  but  intended  to  sell  the  very  largest 
right  the  defendant  might  have  in  the  property, 
which,  as  the  judgment-debt  was  one  for  which 
the  family  property  was  liable,  was  the  whole  estate 
of  the  joint  family  ;  (iii)  that  the  purchaser,  who 
had  bought  the  whole  of  the  rights  of  the  family 
in  the  property,  was  entitled  to  the  possession 
of  what  he  bought,  and  was  not  required  to  file  a  suit 
for  partition,  because  the  shares  of  all  the  co-parce- 
ners had  passed  to  him  ;  (iv)  assuming  that  the  pro- 
perty was  ancestral,  the  claimants  were  not  in  pos- 
session on  their  own  account,  and  were  therefore  not 
entitled  to  be  restored  under  s.  332  of  the  Civil  Pro- 
cedure Code.  A  member  of  a  joint  Hindu  family 
cannot  say  that  he  is  in  possession  of  any  particular 
portion  of  the  joint  property  on  his  o\\'n  account. 
His  possession  is  the  possession  of  the  family  ;  (v) 
what  all  the  sons  were  entitled  to  was  to  try  the 
fact  or  nature  of  the  debt  due  to  the  plaintiff,  in  a 
suit  of  their  own.  In  such  suit  they  would  have  to 
prove  that  the  debt  was  not  such  as  to  justify  the 
sale.     CoovERJi  Hirji  v.  Dewsky  Bhoja 

I.  Ii.  B.  17  Bom.  718 


60. 


Execution      of 


mortgage-decree  against  the  estate  of  a  deceased 
judgment-debtor,  member  of  a  joint  family  under 
Mitakshara  law — Survivorship — Hindu  law.     On  an 
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application  for  the  execution  of  a  mortgage-decree 
the  folloAving  order  was  made :  "In  this  case  the 
sale  was  stayed  awaiting  the  disposal  of  the  regular 
fi.  suit.  It  being  not  necessary  to  keep  the  case  pend- 
ing, it  is  ordered  that,  attachment  being  allowed  to 
stand,  the  case  be  struck  off  for  the  present."  The 
judgment-debtor,  the  father  of  a  joint  Hindu  family 
subject  to  the  Mitakshara  law,  having  died,  a  fresh 
application  for  execution  was  subsequently  made 
against  his  estate.  The  heirs  of  the  judgment- 
debtor  objected  to  the  application  on  the  ground 
that,  the  decree  having  been  passed  against  their 
father  alone  it  could  not  be  executed  against  the 
joint  family  estate,  now  theirs  by  operation  of 
Mitakshara  law.  Held,  that,  inasmuch  as  there  was 
an  attachment  subsisting  at  the  time  of  the  applica- 
tion, the  estate  of  the  judgment-debtor  under 
t  attachment  at  the  time  of  his  death  was  liable  after 
his  death,  even  though  it  had  passed  to  the  surviv- 
ing members  of  the  joint  Mitakshara  family.  Suraj 
Bunsi  Koer  v.  Sheo  Persad  Singh,  I.  L.  R.  5  Calc. 
148  :  L.  R.  6  1.  A.  88,  relied  on.  Karnataka 
Hanumantha  v.  Andukuri  Hanumayya,  I.  L.  R. 
5  Mad.  232,  distinguished.  Beni  Pershad  v. 
Parbati  Koer     .        .       I.  L.  B.  20  Calc.  895 

61.  Debts   incurred  by  agent 

of  joint  family — Mitakshara  law — Suit  and 
decree  agiinst  managing  members  of  a  joint  family 
business — Effect  of  sale  against  other  members, 
though  not  parties  to  decree — Execution-proceeding's, 
setting  aside  of.  The  plaintiffs,  who  were  the 
members  of  a  joint  Hindu  family,  sought  to  re- 
cover a  share  in  certain  properties  on  the  allegation 
that  they  were  joint  family  properties,  but  wrong- 
fully sold  in  execution  of  a  decree  upon  a  bond  exe- 
cuted by  their  paternal  uncles,  L  and  S,  and  one  B  S. 
The  family  was  a  trading  family,  and  carried  on  a 
money-lending  business  under  the  supervision  of 
L  and  S.  One  Z  M  had  dealings  Avith  L  and  S, 
and  in  the  course  of  such  dealings,  he  deposited  a 
certain  sum  of  money  with  them,  for  which  the 
above  bond  was  executed,in  which  certain  properties 
belonging  to  the  family  were  pledged  as  security. 
Subsequently,  Z  M  sued  on  this  bond,  obtained  a 
decree,  and  put  up  the  properties  for  sale,  which 
were  purchased  by  some  of  the  defendants,  who 
dispossessed  the  plaintiffs.  The  share  of  the  pro- 
perties advertised  for  sale,  certified  in  the  sale- 
certificates  granted  to  the  defendants  to  have  passed 
io  them,  was  the  share  of  the  whole  family  in  the 
properties  sold,  but  it  was  described  as  the  right, 
title,  and  interest  of  L  and  S,  the  persons  sued. 
Held,  that  L  and  S,  though  not  the  managers  of  the 
family,  were  yet  its  accredited  agents  in  the  man- 
agement of  the  money-lending  business,  and  as  such 
had  the  authority  of  the  other  members  to  pledge 
the  family  properties  for  a  joint  debt  contracted  in 
the  ordinary  course  of  that  business.  Johurra 
Bibee  v.  Sreegopal  Misser,  I.  L.  R.  1  Calc.  470, 
referred  to.     Heldy  also,  that,  the  sale  having  been 
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under  a  decree  in  respect  of  a  joint-debt  of  the 
family,  the  whole  interest  of  the  family  in  the  pro- 
perties in  dispute  passed  at  the  sale,  although  L  and 
S  only  out  of  the  members  of  the  family  were  sued. 
Pursid  Narain  Sing  v.  Honooman  Sahai,  I.  L.  R.  5 
Calc.  845 ;  Bissessur  Lull  Sahoo  v.  Luchmessur 
Singh,  L.R.6I.A.  233  :  5  C.  L.  R.  477  :  Nanomi 
Babiiasin  v.  Modhun  Mohan,  I.  L.  R.  IS  Calc.  21  ; 
Daulat  Ram  v.  Mehr  Chand,  L.  R.  14  I.  A.  187  : 
I.  L.  R.  15  Calc.  70 ;  Gaya  Din  v.  Raj  Bansi 
Kuar,  I.  L.  R.  3  All.  191  ;  Ram  Narain  Lai  v. 
Bhowani  Prasad,  I.  L.  R.  3  All.  443  ;  Phvl  Chand 
V.  Lachmi  Chand,  I.  L.  R.  4  All.  486;  Bemola 
Dossee  v.  Mohun  Dossee,  I.  L.  R.  5  Calc.  792  ; 
Baso  Kooer  v.  Hurry  Dass,  I.  L.  R.  9  Calc.  495  ; 
Samalbhai  Nathubhai  v.  Some^hvar,  I.  L.  R.  5 
Bom.  38  ;  and  Hari  Vithal  v.  Jairam  Vithal,  I.  L. 
R.  14  Bom.  597,  referred  to.  Held,  further,  that  in 
execution-proceedings  the  Com-ts  will  look  at  the 
substance  of  the  transaction,  and  vnW  not  be  dis- 
posed to  set  aside  an  execution  upon  mere  techni- 
cal grounds  when  they  find  it  is  substantially  right. 
Bissessur  Lall  Sahoo  v.  Luchmessur  Singh,  L.  R. 
61.  A.  233:  5  C.  L.  R.  47¥,  followed.  Sheo 
Pershad  Singh  v.  Saheb  Lal.  Rajkumar  Lal  v. 
SahebLal     .         .         .     I.  L.  B.  20  Calc.  453 

62.         ' Decree  agaiiist  manager — 

Family  debir— Liability  of  family  property— Salt 
in  execution  of  decree— Rights  of  auction- purchaser. 
Where  the  manager  of  a  joint  Hindu  family  is 
sued  for  the  recovery  of  a  debt,  and  his  right, 
title,  and  interest  in  the  family  property  are 
sold  in  execution,  the  questions  which  the  Court 
has  to  decide  in  determining  the  quantum  of 
interest  which  has  passed  to  the  auction-purchaser 
are  (i)  whether  the  debt  was  one  for  which  the  en- 
tirety might,  by  proper  procedure,  have  been 
brought  to  sale,  and  (ii)  whether,  as  a  matter  of  fact, 
the  purchaser  bargained  and  paid  for  the  entirety. 
A  and  his  three  younger  brothers,  B,  C,  and  D, 
were  members  of  a  joint  Hindu  family.  ^  was  the 
manager  of  the  family.  After  A's  death,  5,  C,  and 
D  were  sued  as  his  legal  representatives  in  respect 
of  a  debt  which  A  had  contracted  for  the  benefit 
of  the  family.  A  decree  was  passed  against  them 
as  ^'s  representatives,  directing  the  recovery  of  the 
debt  by  sale  of  A's  estate.  In  execution  of  this 
decree, ^'5  right,  title,  and  interest  in  certain 
family  property  was  put  up  to  sale.  Held,  that  the 
sale  affected  the  rights  of  all  the  member  of  the 
joint  family.  Under  the  circumstance,  what  was 
meant  to  be  brought  to  sale  was  the  right,  title, 
and  interest  of  the  family  of  wlvch  ^^^*d  ^een  the 
manager,  and  for  the  benefit  of  which  the  debt 
had  been  incurred.     Jankibai  -  Mah^u)EV  ^  ^^^ 
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misappropriation — Antecedent  debt — Pious  duty  of 
sons  to  pay  fathers  debt — Bond- fide  purchaser. 
Equities  of.  In  execution  of  a  decree  for  damages 
for  theft  or  misappropriation  against  M  and  S,  two 
of  the  members  of  a  joint  H!indu  family  under  the 
Mitakshara  law,  ancestral  propert}?^  of  the  family  was 
sold,  and  the  purchasers  took  possession.  In  a  suit 
by  the  sons  of  M  and  S  and  several  other  members 
of  the  family  for  recovery  of  their  interests  in  the 
property  : — Held,  that  there  was  no  debt  "  antece- 
dent "  to  the  decree  in  this  case  ;  that  even  if  the 
right  to  obtain  damages  for  the  theft  or  misappro- 
priation could  be  said  to  have  created  a  "  debt," 
the  debt  was  tainted  with  illegality  or  immorality, 
the  sons  were  not  under  a  pious  duty  to  pay  the 
debt,  and  the  interests  of  the  sons  did  not  pass  by 
the  sale.  Held,  also,  that  the  purchasers  in  this 
case  were  not  entitled  to  the  equities  of  a  bond  fide 
purchaser,  as  the  decree,  if  examined,  would  have 
put  them  upon  inquiry.  Pareman  Dass  v. 
Bhattu  Mahton   .         .     I.  L.  K.  24  Gale.  672 


64. 


Family -debt,  lia- 


bility of  family  property  in  execution  of — De- 
cree against  a  manager — Parties,  non-joinder  of. 
Where  family  property  is  sold  in  execution  of  a 
decree,  obtained  against  a  brother  as  manager  of 
a  joint  Hindu  family,  for  a  family  debt  contracted 
by  his  father  and  lumself  and  a  brother,  the  in- 
terest of  all  the  members  of  the  family  passes 
to  the  auction-purchaser,  though  they  have  not 
been  joined  as  parties  to  tHe  suit  or  to  the  exe- 
cution-proceedings.    Bhana  v.  Chtndhu 

I.  L.  B.  21  Bom,  616 


65. 


Benares     school 


of  law — Joint  family  property — Ancestral  pro- 
perty assigned  to  wife  in  lieu  of  maintenance.  Devo- 
lution of — Collateral  succession — Decree,  passed 
by  mistake  against  father.  Effect  of,  on  sons — 
Sale  in  execution  of  decree  against  father — Par- 
chase  by  decree-holder — Interest  passed  by  sale — 
Nature  and  extent  of  mother^ s  share  in  joint  family 
property.  Nature  and  devolution  of.  A  Hindu, 
governed  by  the  Benares  school  of  law,  died 
leaving  a  joint  family  consisting  of  four  sons.  A,  B, 
C,  and  D,  and  a  widow,  R,  to  whom  he  assigned  an 
ancestral  mouzah  in  lieu  of  her  maintenance.  All 
the  sons  predeceased  the  widow,  C  and  D  dying 
childless.  After  the  widow's  death,  a  separation 
took  place  in  1862  among  all  her  grandsons,  viz.,  E 
and  F,  sons  of  A,  and  0  and  H,  sons  of  B.  At  the 
separation,  E  withheld  possession,  among  other  pro- 
perties, of  the  mouzah  assigned  to  R  on  alleged 
transfers  from  R  and  the  widows  of  G  and  D.  H 
sued  E,  making  O  a  pro  formd  defendant,  and 
recovered  a  decree  for  4  annas  of  the  mouzah  in  1864, 
and  0  also  recovered  a  similar  decree  for  4  annas  in 
1866.  Some  time  after  H  brought  an  action  for 
mesne  profits  and  recovered  a  decree  in  1875  against 
M,   heir  of   E,  and  also  against  O,  although  there 
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was  no  allegation  of  wrong  against  the  latter  and 
no  finding  in  the  Court's  judgment  to  that  effect. 
In  execution  of  this  decree,  H  caused  the  interest 
of  G  in  the  mouzah  to  be  sold,  purchased  it  himself,, 
and  took  delivery  of  possession  on  the  19th  Decem- 
ber 1878.     In  1881,  the  wife  of  G,  together  with  her 
two  sons  (plaintiffs  1  and  2),  executed  a  kobala 
in  respect  of  one  anna  six  pies  of  the  mouzah  to  8 
(defendant  4) ;  the  wife  of  G  died  in  1885.     The 
present  suit  was  brought  by  the  three  sons  of  G 
to  recover  a  four-fifths  of  the  four  annas  of  the 
said  mouzah — a  three-fifths  in  their  own  right  and 
a  one- fifth  in  right  of  their  mother.     Among  the 
objections  raised  by  the  defendants  and  pressed  by 
them  on  appeal  to  the   High  Court   it   was   urged 
(i)    that  out  of  the  four-anna  share,  two  annas 
were  acquired  bjr  G  collaterally  from  his  uncles 
G  and  D,  and  therefore  were  not  "  ancestral  pro- 
perty "  of  the  plaintiffs.     Held,  that  the  mouzah 
in  question  retained  the  character  of  ancestral  pro- 
perty during  the  lifetime  of  the  widow  R,  and  that, 
upon  her  death,  it  devolved  upon  her  grandsons  E,. 
F,  G,  and  H  as  ancestral  property,  and  not  as  pro- 
perty derived  by  collateral  succession  from  either  G 
or  D.     (ii)  It  was  also  urged  that  the  decree  of  1875 
was  conclusive  as  to  the  liability  of  G,  and  the 
plaintiff  could  not  raise  any  question  on  the  exist- 
ence of  a  debt  binding  on  them.     Held,  that  the 
plaintiffs  were  not  precluded  from  showing  that  there 
was  no  real  debt,  and  that  the  sale  held  in  execu- 
tion did  not  pass  the  entire  interest  of  the  family 
of  the  plaintiffs.     Suraj  Bunsi  Koer  v.  Sheo  Proshad 
Singh,    I.  L.  R.  5  Gale.    148  :  L.  R.  6  I.  A.  8S  ; 
Luchmon  Dass  v.    Giridhur  Ghowdhry,  I.  L.  R.  5 
Gale.    855  ;  Nanomi  Babuasin  v.  Modun  Mohun, 
I.  L.  R.  13  Gale.  21  :  L.  R.  13  I.  A.  1  ;  Deendyal 
Lai  V.  Jugdeep  Narain  Singh,  I.  L.  R.  3  Gale.  W8  ; 
L.  R.  4  I.  A.  247  ;  Hurdey  Narain  Sahu  v.  Rooder- 
perkash  Misser,  I.  L.    R.  10  Gale.  62n  :    L.  R.  11 
I.  A.  25  ;  and  Simbhunath  Panday  v.  Golab  Sing, 
I.   L.   R.     14    Gale.    572:    L.   R.    14  I.   A.    77, 
referred  to.     (iii)  It  was  further  urged  that  the 
claim  being  for  a  four-fifths  share,  the  present  suit 
should  be  treated  as  one  for  partition,  and  shares 
distributed  according  to  the  state  of  the  family  on 
the  date  of  the  suit,  and  in  that  case  plaintiff's 
claim  to  the  share  of  their  mother  would  not  stand. 
Held,  that  this  contention  could  not  be  sustained, 
and  the  defendants  could  claim   only   that  share 
which,  if  a  partition  had  taken  place  on  or  before 
the  date  of  sale,  would  be  allotted  to  the  father,  i.e., 
a  one- fifth  share.     Deendyal  Lai  v.  Jugdeep  Narain 
Singh,   I.  L.  R.  3  Gale.  198  :  L.  R.  4  L  A.  247  ; 
Hurdey    Narain    Sahu    v.    Rooderperkash    Misser, 
L    L.'  R.    10    Gale.   626  :    L.  R.    11  I.  A.  26: 
and  Suraj  Bunsi  Koer  v.  Sheoproshad  Singh,  I.  L. 
R.  5  Gale.   14 S  :  L.  R.  6  I.  A.  8S,  referred  to.     (iv) 
As  to  the  kobala  executed  by  the  plaintiffs  1  and  2 
and  their  mother  in  1881,  it  was  contended  that  six 
pies  out  of  a  one  anna  six  pies  share,  the  pro- 
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portionate  share  of  the  mother,  passed  absolutely 
to  the  purchaser,  and  plaintiffs  could  not  recover  that 
portion  of  the  share.  Held,  that  the  mother  was 
entitled  to  a  one- fifth  share  in  lieu  of  maintenance 
only,  and  had  no  absolute  power  of  disposal  in  re- 
spect of  that  share.  Judoonath  Tewaree  v.  Bisho- 
nath  Tewaree,  9  W.  B.  61  ;  and  Lalljeet  Singh  v. 
Bajcoomar  Singh,  12  B.  L.  B.  374  :  20  W.  B.  336, 
referred  to.     Beni  Parshad  v.  Puran  Chand 

I.  L.  K.  23  Calc.  262 


66. 


Suit  for  redemption — Joint 


Hindu  family — Mortgage  of  ancestral  property  by 
Jather — Sale  under  degree  on  mortgage — Suit  hy 
sons  to  redeem  their  interests.  Where  ancestral 
property  of  a  joint  Hindu  family  has  been 
sold  in  execution  of  a  decree  upon  a  mortgage 
executed  by  the  father,  no  suit  for  redemp- 
tion of  their  interests  is  maintainable  by  the  sons 
upon  the  ground  solely  that  they  were  not  made 
parties  to  the  suit  under  the  decree  in  which  the 
ancestral  property  was  sold.  Dehi  Singh  v.  Jai 
Bam,  I.  L.  B.  25  All.  214  ;  Banke  Bai  v.  Baghvhir, 
JS.  A.  No.  641  of  1903,  decided  6th  August  1904, 
followed.  Girdharee  Lall  v.  Kantoo  Lall,  L.  B. 
1  I.  A.  321,  referred  to.  Lal  Singh  v.  Pulandar 
Singh  (1905)  .         .         .      I.  L.  R.  28  All.  182 


67. 


Suit  on  promissory  note — 


Suit  against  father  and  son  on  promissory  note 
given  hy  father — Son  exempted  from  liability  on  the 
note — Liability  of  son  as  member  of  a  joint 
family.  In  a  suit  brought  against  father  and  son 
in  a  joint  Hindu  family  upon  a  promissory  note 
executed  by  the  father  alone,  the  son  was  exempted 
from  liability  on  the  note  on  the  ground  that  he  was 
no  party  to  it :  in  other  words  the  suit  as  against 
-the  son  was  dismissed.  A  decree,  however,  was 
passed  against  the  father,  and  in  execution  thereof 
the  decree-holder's  assignee  caused  a  portion  of  the 
joint  family  property  to  be  sold.  Held,  on  a  suit  by 
the  son  for  a  declaration  exempting  his  interest  in 
the  joint  family  property,  that  the  dismissal  as 
against  him  for  the  suit  on  his  father's  promissory 
note  left  him  still  Hable  as  a  Hindu  son  to  pay  his 
father's  debt,  unless — which  was  not  suggested  here 
— the  debt  was  tainted  with  immorality.  Shiam 
liAL  V.  Ganeshi  Lal  (1905)  I.  L.  R.  28  All.  288 


7.  SUITS  FOR  POSSESSION. 


1. 


Co-parcener,    right  of— Po5- 

■session — Suit  by  co-parcener  for  exclusive 
^ssession — Failure  to  prove  right  to  exclusive 
possession,  but  right  to  joint  possession 
proved — Decree  for  joint  possession.  The  plaintiff 
fiued  for  exclusive  possession  of  certain  land,  alleg- 
ing it  to  be  his  property,  and  complaining  that 
defendants  Nos.  1  and  2  had  taken  possession  of  it 
alleging  that  they  had  purchased  it  from  defendants 
iNos.  3  to  8.     On  appeal,  the  Judge  concurred  with 
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the  lower  Court  in  holding  that  the  plaintiff  had 
failed  to  prove  his  right  to  exclusive  possession, 
but,  without  going  into  the  question  of  the  plaintiff's 
right  as  co-parcener,  reversed  the  decree  and  dis- 
missed the  suit,  holding  that  the  plaintiff's  remedy 
was  a  suit  for  partition.  Held,  that  the  lower  Court 
ought  to  have  considered  the  plaintiff's  right  as 
co-parcener  in  this  suit,  and,  if  it  found  that  right 
proved,  ought  to  have  confirmed  the  decree  for  joint 
possession,  notwithstanding  that  the  plaintiff's 
claim  in  the  plaint  was  only  for  exclusive  possession. 
Naranbhai  Vaghjibhai  v.  Ranchod  Premchand 
(1901)  .         .         .         .      I.  L.  R.  26  Bom.  141 

2, Bight   to  sue  on 

behalf  of  co-parceners — •JLimitation  Act  {XV  of 
1877),  s.  22— Civil  Procedure  Code  {Act  XIV 
of  1882),  s.  32 — Suit  to  recover  possession — Suit 
hy  one  of  the  plaintiffs  as  manager  of  the  family — 
Bight  of  manager  to  sue — Objection  as  to  non-joinder 
at  a  late  stage — Joinder  of  co-plaintiffs  after  the 
period  of  limitatiam — Limitation.  A  suft  to 
recover  possession  of  a  house  was  originally 
brought  by  two  plaintiffs,  the  second  plaintiff 
being  described  as  the  manager  of  the  family. 
Subsequently  at  a  late  stage  of  the  suit,  the  de- 
fendants having  raised  an  objection  of  non- joinder 
of  parties,  the  other  members  of  the  family  who, 
however,  stated  that  they  were  satisfied  to  be  re- 
presented by  the  plaintiff  No.  2  as  the  manager  of 
the  joint  family,  were  joined  as  co-plaintiffs,  but 
after  the  expiry  of  the  period  ofjlimitation  pre- 
scribed for  the  suit.  The  first  Court  allowed  the 
claim.  The  Judge  in  appeal  reversed  the  decree 
and  dismissed  the  suit  as  time-barred  under  s.  22 
of  the  Limitation  Act  (XV  of  1877).  Held,  revers- 
ing the  decree  of  the  Judge  and  restoring  that  of  the 
first  Court,  that  s.  22  of  the  Limitation  Act  (XV  of 
1877)  does  not  in  itself  purport  to  determine 
directly  whether  the  joinder  of  the  parties  after  the 
institution  of  a  suit  shall  in  all  cases  necessarily 
involve  the  bar  of  limitation,  if  the  period  prescribed 
for  such  a  suit  has  then  expired.  Such  a  result 
must  depend  upon  a  consideration  of  the  question 
whether  the  joinder  was  necessary  to  enable  the 
Court  to  award  such  relief  as  may  be  given  in  the 
suit  as  framed.  If  fresh  parties  are  merely  joined 
for  the  purpose  of  safeguarding  the  rights  subsist- 
ing as  between  them  and  others  claiming  generally 
in  the  same  interest,  the  determination  (by  applica- 
tion of  the  provisions  of  s.  22  of  the] Limitation 
Act)  of  the  date  of  the  institution  of  the  suit  as  re- 
gards such  freshly  joined  parties  does  not  ordinarily 
affect  the  right  of  the  original  plaintiff  to]|continue 
the  suit  and  would  not  therefore  attract  the  applica- 
tion of  the  general  provisions  of  the  Limitation  Act 
(XV  of  1877).  The  question  of  the  right  of  a  man- 
ager to  sue  in  that  capacity  is  rather  one  of  author- 
ity, if  the  other  co-sharers  are  adults,  and  the  right 
to  insist  on  the  other  co- parceners  being  brought 
on  the  record  is  for  the  benefit  of  the  defendant  to 
insure  himself  against  further  litigation  and  is 
therefore  dependent  on  the  objection  being  taken 
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7.  SUITS  FOR  POSSESSION— cowcZd. 

at  an  early  stage,  the  objection  on  the  score  of  want 
of  authorization^beiiig  one  of  a  character,  which  it 
would  clearly  be  open  to  the  defendant  to  waive. 
GuEUVAYYA  V.  Dattatkaya  (1904) 

I.  L.  B.  28  Bom.  II 


8.  PARTITION. 
Purcliaser  of  portion  of  pro- 


L 

perty  belonging  to  a  joint  Hindu  family— - 
Partition — Such  purchaser  competent  to  obtain 
partition  of  a  part  only  of  the  property  purchased 
by  him.  It  is  competent  to  the  pui'chaser  of  pro- 
perty belonging  to  a  joint  Hindu  family  to  have, 
if  he  is  so  desirous,  a  portion  only  of  the  property, 
which  he  has  purchased,  partitioned  :  he  is  not 
bound  to  include  in  his  suit  for  partition  the 
whole  of  the  property  which  he  has  purchased. 
Sreemati  Padmamani  Dasi  v.  Srimati  Jagadamba 
Dasi,  6  B.  L.  R.  134  followed.  Ram  Mohan  Lal 
V.  M^L  Chand  (1905).      .        I.  L.  B.  28  All.  39 

2. .   Bight    to    sue  for 

partition  of  a  portion  of  the  joint  family 
property.  One  of  two  brothers,  who  formed  a 
joint  Hindu  family,  sold  his  own  interest  in 
a  portion  of  the  joint  family  propert}'.  Held, 
that  it  was  competent  to  the  other  brother  to 
sue  for  partition  of  his  share  in  the  property  so  dealt 
with  without  asking  also  for  partition  of  the  remain- 
der of  the  joint  family  property.  Lachmi  Narain 
V.  Janki  Das,  I.  L.  R.  23  All.  216,  and  Suhrarruinya 
Chettyar  v.  Padmanabha  Chcttyar,  I.  L.  R.  10 
Mad.  267,  followed.  Ram  Chakan  v.  Ajudhia 
Prasad  (1905)  .         .         .     I.  L.  B.  28  All.  50 

3.  Bight  of  minor  member  of 

a  joint  family  to  sue  for  partition— Jojrjf 
family — Minor.  Held,  that  a  minor  member  of  a 
joint  Hindu  family  may  institute  a  suit  for  and 
obtain  partition  of  his  share  in  the  joint  family 
property  if  there  exist  circumstances  such  as, 
in  the  interest  of  the  minor,  render  it  advisable  that 
his  share  should  be  set  aside  and  secured  for  him. 
Bhola  Nath  v.  Ghasi  Ram  (1907) 

1.  L.  B.  29  All.  373 

Family  arrangement — 


Amongst  co'parceners  not  to  partition,  to  what 
extent  binding.  Persons  jointly  entitled  to  lands 
may,  as  amongst  themselves,  come  to  an  agreement 
as  to  the  manner  in  which  they  will  mutually  enjoy 
the  property,  and  an  agreement  between  the  mem- 
bers of  a  Hindu  family  not  to  come  to  partition  may 
be  binding  on  the  immediate  parties  thereto.  Ram 
Dhone  Ghose  v.  Anund  Chunder  Ghose,  2  Hyde,  97, 
followed.  Sri  Mohan  TJiakur  v.  W.  0.  MacGrcgor,  I. 
L.  R.  28  Calc.  769,  distinguished.  A  family  arrange- 
ment may  be  such  as  the  Court  will  uphold,  although 
there  are  no  rights  in  dispute,  and,  if  sufficient 
motive  for  the  arrangement  is  proved,  the  Court  will 
not  consider  the  quantum  of  the  consideration  too 
nicely.  Willicms  v.  Williams,  L.  R.  2  Ch.  App. 
294.     Where  in  return  for  binding  themselves  not 


HINDU  LAW— JOINT  FAMILY— conW. 

8.  PARTlTION—confd. 

to  sue  for  partition,  the  parties  obtained  a  right  tO' 
take  advances  from  family  funds  in  excess  of  what 
might  be  due  to  them  at  the  time,  and  also  obtained 
a  right  to  pre-empt  Any  share,  which  the  other  mem- 
bers of  the  family  might  wish  to  sell :  Held,  that  the 
arrangement  was  for  consideration.  Kkishnendra 
NathSabkab  v.  Debexdra  Nath  Sarkar  (1908) 

12  C.  W.  N.  793 


5. 


Partial    partition — Limita- 


tion Act,  Act  XV  of  1877,  Sch.  II,  Arts.  32, 
127 — When    debts    recovered  by   one  member  after 
division  in  status,  right  of  other  members  to  recover 
their   sliares,    falls  under    Art.    62    and  not  127 — 
Funeral   expenses,   liability   for.     Where    a  partial 
partition  is  proved  or    admitted    to    have    taken 
place    between     members     of    a    Hindu    family, 
the  presumption  is  that  there  has  been  an  entire 
partition  both  with,  reference  to  rights  and  pro- 
perties.    Where  the   greatest   portion  of  the   pro- 
perties have  been  divided,  and    where   the   partie3 
subsequently  continue  to  live  separately  and  have 
separate     accounts,    and    there    is    no    managing 
member  of  the   family  and    no   reason    is   shown 
why  they  should  have    been  continued  joint  in  re- 
spect of  the  other  properties,  the  parties  must  be 
considered   as  having  become  divided  in   status. 
Where   the    members   of   a   joint   family   become 
divided  in  status,  no  member  has  a  right,  on  behalf 
of  the  others,  to  recover  any  debt  due  to  the  family  ^ 
and  where  it  is  so  recovered,  it  is  not  joint  family 
property,  so  as  to  entitle  another  member  to  re- 
cover  his  share   by   partition   within   the   i)eriod 
provided  by  article  127  of  Schedule  II  of  the  Limita- 
tion Act.    .Xhe  article  applicable  in  such  a  case  is 
article  62,  and  a  suit,  brought  more  than  three  years 
after  the  recovery  of  the  debt,  by  another  member 
for  his  share  will  be  barred  by  limitation.     Aruna- 
chalam    v.    Ramasamya^   I.    L.    R.  6  Mad.    402, 
followed.     The  principle  that  the  possession  of  one 
tenant-ill-common  is  to  be    deemed  possession    oifc 
behalf  of  all,  and  limitation    begins   to   run    only 
after  the  exclusion  of  any  tenant-in-common  or 
after  adverse  possession  is  set  up,  will  not  apply  ia 
the  case  of  joint  families  after  a  complete  separa- 
tion in  status,  as  no  member  can  then  legally  re- 
present   the    others.     Where,    however,    at    the- 
time  of    such  division,  one  of  the  members  is  a. 
minor  and  continues  undivided  from  and  under  thfl 
guardianship  of  another,  who  afterwards  collect 
certain  debts  due  to  the  family,  it  will  not  be  opei 
to  the  guardian  to  say  that  he  did  not  realise  the 
minor's  share  of  the  debt  on  his  behalf,  as  it  wi 
his  duty  to  protect  the  minor's  interest  and  ho  would 
have  been  guilty  of  dereliction  of  duty  if  he  had 
omitted  to  do  jo.     Where  therefore  he  collects  any 
such  debts,  he  will  be  considered  to  have  recovered 
the  minor's  share  on  behalf  of  such  minor  and  the 
minor  can  recover  his  share  within  the  period  pro- 
vided by  article  127  of  the  Limitation  Act.     The 
funeral  expenses  of  the  mother  are  defra3'able  out 
of  the  family  funds  ;  but  where,  at  the  partition,. 
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8.  PARTITION— conc?i. 

an  agreement  is  made  regarding  such  expenses, 
the  divided  member  who,  at  his  expense,  performs 
such  funerals,  cannot  recover  contributions  from  the 
others  except  under  the  terms  of  such  agreement. 
Vaidyana^ha  Aiyar  v.  Aiyasawmy  Aiyar  (1908) 

I.  L.  K.  32  Mad.  191 

6.  Right  to    account — Partition, 

suit  for — Claim    for  share   of  specific  items  bar  to 
claim  for  a   general  account.      Under  the   Mitali- 
shara  law,  a    member    of    an    undivided    family 
who    sues    for    partition,    and    who  has  not  been 
excluded  from  the  family,  is  not,  unless  he  estab- 
lishes fraud  or  misappropriation,  entitled  to  call 
upon  the  managing  member  to  account  for  his  past 
dealings  with  the  family  property.     Ahhaychandar 
Boy  Chowdhry  v.  Pyari  Mohan  Guho,  5  B.    L.  R. 
347,  not  followed.     Narayan  bin  Bnhaji  v.  Nathaji 
Durgaji,  I.  L.  R.  28  Bom.  201,  followed.     Where  a 
plaintiff,    suing    for    partition,    prays    for  general 
account  and  claims  a  share  in  specific  items  alleged 
to    have    been    received    by    the   manager  of  the 
family,    and  attempts  to  prove  the  receipt  of  such 
items,  he  will  not,  on  failing  to  prove  such  receipt, 
be  allowed  to    claim   a    general    account.     Bala- 
KEiSHNA  Iyer  v.  Muthusami  Iyer  (1908)      » 

I.  L.  R.  32  Mad.  271 
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1. 


See  Parties — Parties  to  Suits — Main- 
tenance, suits  for. 

I.  L.  R.  2  Bom.  140 
I.  L.  R.  7  Mad.  428 


1.  NATURE  OF  RIGHT. 

—  Nature  of  right  to  mainten- 
not   based     on  contract.     Ordinarily, 


ance — Right 

the  right  to  maintenance  does  not  rest  upon  con- 
tract. It  is  a  Uability  created  by  the  Hindu  law, 
and  arises  out  of  the  jural  relation  of  the  Hindu 
family.  It  is  enforceable  in  numerous  instances  in 
which  there  is  no  connection  with  contract. 
Sidling APA  v.  Sidava    .         I.  L.  R.  2  Bom.  624 

2.  Charge  on  immoveable  pro- 
perty— A  claim  for  maintenance  held  not  to 
be  a  charge  upon  immoveable  property.  Beer 
Chunder  Manikhya  v.  Raj  Coomar  Nobodeep 
Chunder  Deb  Burmono 

I.  L.  R.  9  Calc.  535  :  12  C.  L.  R.  465 


3. Danpatra 

sister — Maintenance,     grant 


in     favour     of 

for — Construction — 


See  Decree — Form  op  Decree — Main- 
tenance. 


Absolute   estate,  though  donee^s  heirs  wrongly  enu- 
merated— Ayautuka         stridhan — Succession — Z)w- 
possession  by  natural  guardian  by  untrue  represent- 
ation— Decree  for  possession — Mesne  pro/its.    C  exe- 
cuted in  favour  of  his  younger   sister  a  danpatra, 
which  declared  that  the  donor  did  of  his  own  free 
^\  ill  make  a  gift  to  the  donee  of  an  eight  annas  share 
of  a    certain   mouzah  for  her  maintenance.     The 
document   further  provided  that  "  you  (the  donee) 
shall  pay  the  annual  Government  revenue  of  the 
said  share  to    the  Collectorate  and  get  your  name 
registered  "  to  that  extent  "  and  enjoy  possession 
during  your  lifetime.    On  your  death,  your  husband, 
sons,  grandsons  and  other  heirs  in  succession  will 
continue  to  enjoy  and  possess.     The  power  to  dis- 
pose of  by  gift  or  sale  will  successively  vest  in  your 
husband,    sons,    grandsons    and     others."     Held, 
on    the    construction  of  the   danpatra,    that  the 
donee  took  an  heritable  estate,  it  being  apparent 
that  her  heirs,  though  wrongly  enumerated,  were 
intended  to  succeed  as  such.     Held,  further,  that 
the   property   having   been   given   to   the   donee, 
when  married,  became  her  "  ayautuka  stridhan^'* 
so  that  on  her  death  he?  only  unmarried  daughter 
became  entitled  to  succeed  to  it  in  preference  to 
her  husband.     The  donee  died  on  31st  May  1879 
and  thereupon  her  husband  appUed  to  have  his 
name  registered  in  lieu  of  the  donee's,  falsely  stating 
that  she  had  died  childless  and  had  his  name  regis- 
tered on  the  27th  May  1880.     The  present  suit  was 
instituted  by  the  donee's  only  daughter  on  the  22nd 
January  1897  to  recover  possession  of  the  properties 
from  the  widow  of  the  husband,  who  had  died   on 
the  23rd  February  1893.     The  plaintiff  having  ob- 
tained a  decree  for  possession  it  was  held,  that 
having  regard  to    the  fact  that  the  plaintiff  was 
dispossessed  by  her  natural  guardian  and  that  by 
means  of  an  untrue  representation  she  was  entitled 
to  get  mesne  profits  from  the  date  of  her  mother's 
death  and  not  merely  for  three  years  before  suit. 
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1.  NATURE  OF  RIGHT— concW. 

Basanta  Kumabi  Debi   v.  Kamikshya  Kumari 
Debi  (1905)  .         »  .      I.  L.  B.  33  Calc.  23 

B.C.  10  C.  W.N.  1 


2.IF0RM  OP   ALLOWANCE  AND   CALCULA- 
TION  OF  AMOUNT. 


1. 


Impartible  raj — Allowance     to 


younger  sons — Matters  which  may  be  considered  in 
assessing  such  alloivance.  Held,  that  in  calculating 
what  allowance  might  properly  be  made  to  the  youn- 
ger brother  of  the  holder  of  an  impartible  raj  regard 
might  properly  be  had,  not  merely  to  the  extent  of 
the  property  constituting  the  raj,  but  to  the  other 
sources  of  income,  whencesoever  derived,  possessed 
by  the  incumbent  of  the  raj.  Mahesh  Paetab  v. 
DiRGPAL  Singh      .         .        I.  L.  R.  21  All.  232 


2. 


Power  of  Court  to  fix  main- 


tenance— Husband  and  wife — Wife  residing  apart 
from  husband.  A  Civil  Court  has  power  to  fix  the 
rate  of  maintenance  payable  by  a  husband  to  his 
wife,  where  she,  for  lawful  cause,  is  residing  apart 
from  him  and  to  make  an  order  that  maintenance 
at  that  rate  shall  be  paid  in  future,  subject  to  be 
set  aside  or  modified  according  to  circumstances. 
NoBO  GoPAL  Roy  v.  Amrit  Moyee  Dossee 

24  W.  B.  428 

8. Form    of    allowance— ftxei 

annual  sum — Share  of  income — Widow.  In  a  case 
where  a  Hindu  widow  is  entitled  to  maintenance,  it 
is  better  to  award  a  fixed  annual  sum  and  not  a  share 
of  the  income  of  the  estate.    Jhtjnna  v.  Ramsarun 

I.  L.  B.  2  All.  777 


4. 


Assignment        of 


mortgaged  property  as  maintenance  of  a  widow — 
Subseqtient  redemption  of  the  mortgage — Widow^s 
right  to  the  redemption  money — Form  of  decree. 
A  field  held  in  mortgage  by  the  family  of  the  parties 
was  assigned  to  a  widow  in  the  family  for  her  main- 
tenance when  the  family  divided.  The  mortgage 
money  was  subsequently  paid  into  Court  in  pur- 
suance of  a  decree  for  redemption.  Held,  that  it 
was  clear  on  the  assignment  that  the  widow  was 
entitled  to  the  money  just  as  she  was  entitled  to 
the  field,  i.e.,  to  the  usufruct  of  it  for  her  life. 
Gambhibmal  v.  Hamirmal 

I.  L.  B.  21  Bom.  747 


5. 


Calculation    of 


amount — 

Mainteruince  of  widows  and  daughters.  The  ques- 
tion of  the  adequacy  of  the  maintenance  granted  to 
widows  and  daughters  must  depend  in  each  case 
on  its  own  peculiar  circumstances.  Dinobundhoo 
Chowdky  v.  Rajmohineb  Chowdry 

15  W.  B.  73 

6.     Maintenance^ 

widow'' s  right  to — Arrears  of  maintenance.  A 
widow  has  by  Hindu  law  a  right  to  maintenance,  and 
the  amount  is  to  be  determined  on  a  consideration 
not  merely  of  her  absolute  necessities,  but  also  of  the 


HINDU  LAW— MAINTENANCE— conii. 

2.  FORM    OF    ALLOWANCE  AND  CALCULA- 
TION OF  AMOUNT— con&i. 

circumstances  of  her  family.     Sakvarbhai  v.  Bha- 
VANJi  Raje  Ghatji  Zanjarra  Deshmtjkh 

1  Bom.  194 

7. Widow'' s  main- 
tenance— Separate  savings.  In  a  suit  by  a  widow 
against  her  step-son  for  separate  maintenance 
on  the  ground  of  ill-treatment,  the  Court  held 
that,  the  ill-treatment  being  proved,  a  reasonable 
maintenance  ought  to  be  provided.  Taking  the 
income  tax  return  as  evidence  of  the  amount  of 
defendant's  income,  R25  a  month  out  of  an 
annual  income  of  R 7,000  was  held  to  be  sufficient. 
In  an  enquiry  of  this  kind  any  savings  which  a 
woman  might  make  by  living  with  her  own  family 
should  not  be  taken  into  consideration  ;  and  the 
degradation  which  a  Hindu  widow  is  expected  to 
Uve  in  is  a  matter  of  ceremonial  observance  rather 
than  of  law.  Hurry  Mohun  Roy  v.  Nyantara 

25  W.  B.  474 


8. 


Stridhan— Hindu 


widow.  Senible:  The  stridhan  of  a  Hindu  widow 
should  be  taken  into  account  in  determining  whe- 
ther and  to  what  extent  she  should  have  mainten- 
ance assigned  to  her.     Savitribai  v.  Luximibai 

I.  li.  B.  2  Bom  573 


9. 


Valuable  move- 


able property — Jewels.  The  fact  that  a  widow  has 
in  her  possession  jewels'and  other  property  unpro- 
ductive of  income  does  not  deprive  her  of,  or  diminish 
her  right  to,  maintenance  ;  but  if  the  property  she 
possesses  be  productive,  the  amount  should  be  taken 
into  consideration  in  determining  the  allowance  for 
maintenance.  ^  Shib  Dayee  v.  Doobqa  Pershad 

4  N.  W.  63 

10. Discretion         of 

Court.  The  q  uantum  of  maintenance  to  be  awarded 
is  a  question  in  the  discretion  of  the  Court,  and  the 
Privy  Council  \\  ill  not  interfere  with  such  discretion 
unless  strong  grounds  are  shown  for  their  so  doing. 
Collector  of  Madxtra  v.  Mutu  Ramalikoa 
Sathupathy 

1  B.  L.  B.  P.  C.  1 :  12  Moo.  I.  A.  397 
10  W.  B.  P.  C.  17 


IL 


Widow— Style  of 


living  in  husband^ s  lifetime.  It  is  not  necessary  that 
a  Hindu  widow  should  be  maintained  in  the  same 
estate  in  which  her  husband  would  maintain  her. 
Kalleepersafd  Singh  v.  Ktjpoor  Koowaree 

4  W.  B.  65 

12.   Annual  proceeds 

of  husband^s  share  of  family  property.  A  Hindu 
widow  is  not  entitled  to  a  larger  portion  of  the 
annual  produce  of  the  family  property  as  mainten- 
ance than  the  annual  proceeds  of  the  share  to  which 
her  husband  would  have  been  entitled  on  partition  if 
he  were  hving.  Madhavrao  Keshav  Tilak  v. 
Gtooabai      .         .  I.  L.  B.  2  Bom  638 


13. 


Penalty  for  vexa- 


tious defence — Reduction  of  maintenance.     Case  in 
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which  some  of  the  elements  in  determining  what  is  a 
suitable  amount  of  maintenance  for  a  Hindu  widow 
out  of  her  deceased  husband's  estate  were  con- 
sidered. A  Court  is  not  justified  in  reducing,  as 
a  kind  of  punishment  for  vexatious  defence  to  a 
suit,  the  amount  of  maintenance  which  it  would 
otherwise  have  awarded.  Nitto  Kissoree  Dossee 
V.  JoGENDRO  Nauth  Mullick  .    L.  B.  5  I,  A.  55 


14. 


Increase    or  de- 


crease for  sufficient  cause.  There  is  nothing  in  the 
law  to  prevent  an  increase  or  a  decrease  of  the 
amount  of  maintenance  allowed  to  a  Hindu  widow, 
should  sufficient  cause  be  shown  for  either.  The  in- 
tirease,  if  allowed,  should  be  made  from  date  of  suit. 
Sreeram  Bhuttacharjee  v.  Puddomookhee 
Debia    .         .         .  .         .      9  W.  R.  152 


15. 


Widow^s  second 


3uit  for  maintenance — Enhincement  of  rate  of  main- 
tenance—  Res  judicata.  A  Hindu  widow  in  1867 
obtained  a  decree  for  maintenance  against  her  hus- 
band's ^co-parceners,  but  the  decree  created  no 
charge  on  the  land.  The  family  estate  having  pass- 
ed to  a  collateral  relative,  the  widow  now  sued  him 
for  maintenance  at  an  increased  rate  with  arrears, 
and  asked  for  a  charge  on  the  estate,  alleging  that 
prices  had  risen  and  that  in  other  respects  also 
circumstances  had  changed.  Held,  that  the  decree 
in  the  suit  of  1867  was  not  a  bar  to  the  present 
suit.     Bangaru  Ammal  v.  Vijayamachi  Reddiar 

I.  L.  R.  22  Mad.  175 


16. 


Widow — Reduc- 


tion of  amount,  ground  for.  Held,  in  a  suit  by  a 
Hindu  widow  for  maintenance, that  the  circumstance 
that  she  was  not  a  childless  widow,  but  had  had  a  son 
who  had  died  a  minor  subsequently  to  his  father,  was 
not  a  ground  for  reducing  the  allowance  she  would 
have  been  reasonabl}'  entitled  to  had  she  been  a 
childless  widow.     Narhar  Singh  ?'.Dirgnath  Kuar 

I.  Ii.  E.  2  All.  407 


17. 


In  estimating  the 


amount  of  maintenance  which  should  be  allowed  to  a 
Hindu  widow  out  of  her  husband's  estate,  regard 
should  be  had  to  the  value  of  the  estate  as  gauged  by 
the  annual  income  derivable  therefrom,  to  the  posi- 
tion and  status  of  the  deceased,  and  to  the  posi- 
tion and  status  of  the  widow,  and  the  expenses 
involved  by  the  religious  and  other  duties  which 
she  has  to  discharge.  Nitto  Kissoree  Dossee  v. 
Jogendro  Nath  Mullick,  L.  R.  5  1.  A.  55,  and 
Narhar  Singh  v.  Dirgnath  Kuar,  I.  L.  R.  2  All. 
407,  referred  to.  Per  Mahmood,  J. — The  amount 
of  maintenance  should  not  be  determined  with 
reference  to  the  principle  that  the  life  of  a  Hindu 
widow  should  be  of  a  peculiarly  ascetic  character, 
and  that  she  should  have  only  a  "  starving  allow- 
ance." The  austerities  enjoined  upon  Hindu 
widows  are  matters  not  of  legal  obligation,  but 
only  of  moral  injunction,  and  cannot  be  enforced  by 
Courts  of  justice.  The  Courts  should  bear  in  mind 
that  Hindu  widows  are  by  ancient  custom  debarred 
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from  re-marriage,  and  should  fix  the  maintenance  at 
a  sum  sufficient  to  obviate  the  danger  of  the  widow 
being  driven  to  immorality.     Baisni  v.  Rup  Singh 

I.  L.  B.  12  All.  558 


18. 


Maintenance  of 


widow  by  her  husband's  brothers  and  nephew — 
Death  of  the  plaintiff's  husband  prior  to  his  father's 
death.  In  a  joint  Hindu  family  governed  by  the 
Mitakshara  law,  the  property  of  5,  the  father,  con- 
sisted at  any  rate  partly  of  ancestral  property.  He 
died  leaving  three  sons  and  one  grandson  (son  of  a 
predeceased  son).  A,  another  son  of  S,  died  child- 
less before  his  father  leaving  his  widow,  the  plaintiff. 
In  a  suit  by  her  against  the  brothers  and  the  nephew 
of  her  husband  for  maintenance,  in  which  she  claim- 
ed RlOO  a  month  :  Held^  that  in  determining  the 
amount  of  maintenance  the  Court  should  take  into 
consideration  not  only  the  reasonable  wants  of  a 
person  in  her  position  of  life,  but  also  the  means  of 
the  family  of  her  husband.  Nittokissoree  Dassee 
V.  Jogendro  Nath  Mullick,  L.  R.  5  I.  A.  55  ; 
Baisni  v.  Rup  Singh,  I.  L.  R.  12  All.  558,  referred 
to.    Devi  Persad  v.  Gunwanti  Koer 

I.  L.  R.  22  Calc.  410 

19. Suit  for    reduc- 


tion of  maintenance  tvhere  fund  from  which  it  is 
paid  has  decreased — Right  of  suit.  A  Hindu  lady 
obtained  a  decree  awarding  her  maintenance  at  a  cer- 
tain fixed  rate  and  charging  the  assets  of  a  certain 
firm  with  the  payment  of  such  maintenance.  There 
was  no  provision  in  this  decree  that  such  rate  was 
subject  to  any  modification  which  future  circum- 
stances might  render  necessary.  The  assets  of  such 
firm  having  diminished,  the  proprietor  of  the  same 
brought  a  suit  for  the  reduction  of  such  rate  of 
maintenance.  Held,  that  such  suit  was  maintain- 
able.    RuKA  Bai  v.  Ganda  Bai 

I.  L.  R.  1  AIL  594 


20. 


Decrease    of  es- 


tate in  value  on  which  maintenance  is  charged.  A 
suit  brought  by  a  widow  against  the  adopted  son  of 
her  husband,  for  possession  of  her  husband's  estates, 
was  compromised  on  the  terms  of  a  solenamah  under 
which  the  defendant  agreed  to  pay  to  the  plaintiff  a 
certain  sum  for  maintenance,  the  same  to  be  secured 
by  assignment  of  the  rents  payable  by  certain 
raiyats.  Subsequently  the  holding  the  rents  of 
which  were  assigned  having  become  unfit  for  culti- 
vation by  reason  of  an  inundation  of  salt  water, 
and  the  defendant  himself  having  become  greatly 
impoverished  by  his  estate  having  been  injured  by 
the  same  cause,  the  amount  due  for  maintenance 
was  not  paid,  and  the  widow  brought  a  suit  to 
recover  that  amount.  Held,  that,  inasmuch  as  the 
amount  of  maintenance  must  be  taken  to  have 
been  fixed  with  reference  to  the  extent  and  value 
of  the  property,  the  Court  had  power  to  recon- 
sider the  allowance  and  to  re-adjust  it  to  the 
altered  circumstances.     Rajbndro  Nath    Roy  v. 

PUTTOO  SOONDERY  DaSSEE  .  5  C.  II.  R.  18 
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2L 


Reduction    in 


value  'of  property  on  which  maintenance  is  charged 
— Natural  equity.  A  zamindar  bequeathed  the 
whole  of  his  zamindari  to  his  eldest  son,  leaving  cer- 
tain fixed  stipends  to  his  other  children.  In  con- 
sequence of  subsequent  events,  the  Court  considered 
these  stipends  ought  to  be  reduced.  It  was  alleged 
that  the  value  of  the  zamindari  had  been  reduced  by 
sale  of  a  part  of  it ;  but  as  it  was  nowhere  alleged 
that  the  sale  had  been  occasioned  by  bad  seasons  or 
acts  of  God,  and  not  by  the  neglect  of  the  person 
through  whom  the  appellant  claimed,  the  question 
of  natural  equity  was  held  not  to  have  arisen. 
Grees  Chundeb  Roy  v.  Sumbhoo  Chunder  Roy 

6  W.  E.  P.  C.  98 


22. 


Suit     to   reduce 


rate  awarded  hy  decree.  S,  a  Hindu,  obtained  a  de- 
cree for  maintenance  at  a  certain  rate  against  E,  her 
father-in-law.  After  the  death  of  R,  V,  Avho  was 
adopted  by  R  subsequent  to  the  decree,  sued  S  to 
have  the  rate  reduced  on  the  round  that  the  estate 
of  R,  which  came  to  his  hands,  was  considerably 
diminished  in  value.  Held,  that,  as  the  estate  had 
been  diminished  by  the  voluntary  acts  of  R  and  V, 
the  claim  could  not  be  allowed.  Vijaya  v.  Sri- 
PATHi  .  .  .        I.  L.  R.  8  Mad,  94 


23. 


^    Widow^s    main- 


tenance— Withholding  of  maintenance — Demnnd 
and  refusal — Arrears  of  maintenance — Limita- 
tion— Decree  providing  for  reduction  of  maintenance 
in  event  of  altered  circumstances  of  persons  paying 
it — Decree,  form  of.  K,  a  Hindu  widow,  sued 
the  undivided  brothers  of  her  deceased  husband 
for  maintenance.  She  also  claimed  arrears  of  main- 
tenance for  six  years  prior  to  the  institution  of  the 
suit.  The  Court  of  first  instance  passed  a  decree  in 
her  favour  awarding  her  maintenance  at  the  rate  of 
R52  a  year  during  her  lifetime,  but  "subject  to  vari- 
ation according  to  the  change  in  defendants'  cir- 
cumstances for  the  worse."  The  Court  also  awarded 
her  arrears  of  niaintenance  for  three  years  only  (not 
six  as  claimed)  on  the  ground  that  she  was  only 
twenty  years  old,  and  had  always  lived  with  her 
father  and  been  maintained  by  him,  and  that  a 
formal  demand  had  only  been  made  on  the  defend- 
ants three  years  previously.  On  appeal,  the  Dis- 
trict Court  increased  the  rate  of  maintenance  to 
R65  per  annum,  and  awarded  the  plaintiff  arrears 
of  six  years,  holding  that  the  fact  of  the  demand 
having  been  made  only  three  years  before  suit  did 
not  prevent  her  from  recovering  arrears  for  six 
years.  Held,  by  the  High  Court,  that,  although  the 
withholding  of  maintenance,  which  constituttxl  the 
cause  of  action,  might  be  proved  othermse  than  by  a 
demand  and  refusal,  yet  in  this  case  it  had  not  been 
shown  that  there  were  any  circumstances  which 
would  amount  to  a  refusal  of  maintenance.  The 
decree  of  the  lower  Appeal  Court  was,  therefore, 
confirmed,  except  so  far  as  it  gave  the  plaintiff 
arrears  of  maintenance  for  six  years,  which  period 
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was  altered  to  three  years.  The  clause  as  to  the 
reduction  of  maintenance  in  the  event  of  altered 
circumstances  was  also  struck  out.  I^Iotilal 
Pbanxath  v.  Bai  Kashi     .  I.  L.  B.  17  Bom.  45- 


24. 


Decree 


for 


maintenance — Suit  for  altering  the  rate  of  main- 
tenance fixed  hy  a  decree.  A  suit  will  lie  to  obtain 
a  reduction  in  the  amount  of  maintenance  decreed  to 
a  Hindu  widow  on  a  change  of  circumstances,  such 
as  a  permanent  deterioration  in  the  value  of  the 
family  property.  But  where  such  deterioration  ia 
due  to  the  plaintiflE's  own  default  in  not  keeping  the 
property  in  a  proper  state  of  repair,  he  has  no  right 
to  ask  for  a  reduction.  Per  Pabsons,  J. — Courts 
should  insert  words  which  would  enable  them  on 
application  to  set  aside  or  modify  their  orders  as 
circumstances  might  require,  and  in  such  cases  the 
remedy  ^^ould  be  the  more  appropriate  one  by 
application  under  the  leave  reserved.  Gopikabai 
r.  Dattatbaya  .         .        I.  L.  B.  24  Bom.  38& 


3.  ARREARS  OF  MAINTENANCE. 

1.  Power    to    award    arrears. 

Arrears  of  maintenance  may  be  awarded.     Pibtheb 
Singh  v.  Raj  Koer 

12  B.  L.  B.  238  :  20  W.  B.  21 
L.  B.  I.  A.  Sup.  Vol.  203 

Affirming  decision  of  Court  below  in 

12  N.  W.  170 


2.  Bight  to  recover  arrears— 

Limitation.  No^  rule  of  Hindu  law  precludes  the 
recovery  of  arrears  of  maintenance.  The  only  bar 
to  the  enforcement  of  a  purely  legal  right  is  the 
lapse  of  the  time  required  by  the  law  of  limitations 
to  bar  the  remedy.  Venkopadhyaya  v.  Kavabi 
Henousu 2  Mad,  3^ 

SiXTHAYEE  V.  ThANAKAPUDAYEN   alifis    PoNDILY 

Udayan 4  Mad.  18a 

3. Limitation — 

Hindu  widow — Demand  and  refusal — Arrears  of 
maintenance.  A  Hindu  widow  has  a  legal  right, 
irrespective  of  demand  and  refusal,  to  maintenance, 
and  may  recover  arrears  for  any  periixl  not  excluded 
by  the  law  of  limitation  applical)lo  to  her  suit. 
Jivi  V.  Ramji   .         .         .   L  L.  B.  3  Bom.  207 

4.  ^ Award  of  arrears — Form    of 

decree — Charge  on  property  of  husband.  Arrears 
of  maintenance  as  well  as  prospective  allowance 
during  the  widow's  life  awarded  in  the  same  decree, 
and  held  to  be  a  charge  on  the  property  in  the 
possession  of  the  donees  of  her  deceased  husband. 
Nabbadabai  v.  Mahadeo  Nabayan' 

L  L.  E.  5  Bom.  99 


5. 


Suit  for  arrears    of  main- 


tenance— Proof  of  urongful  withholding  of  main- 
tenance.  In  a  suit  for  arrears  of  maintenance  it  is 
incumbent  on  the  plaintiff  to  prove  that  there  hag 
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been  a  wrongful  withholding  of  the  maintenance  to 
which  he  is  entitled.  Jivi  v.  Ramji,  I.  L.  R.  3 
Bom.  207 f  and  Mahalahshmamma  v.  Venlcata- 
ratnamma,  I.  L.  R.  0  Mad.  83,  followed.     Malli- 

KARJUNA    PrASADA     NaIDU      V.    DURGA     PrASADA 

Naidu        .         .        .       I.  Ii.  R.  17  Mad.  362 

6. Suit     to     recover 


arrears  of  maintenance  due  under  a  personal  decree 
and  to  establish  a  cJtarge  for  future  maintenance  on 
the  family  property.  A  Hindu  widow  obtained  a 
personal  decree  against  her  father-in-law  for  main- 
tenance. Her  late  husband's  five  brothers  were 
made  parties  to  the  suit,  but  no  personal  decree 
was  made  against  them,  nor  did  the  widow  ask  that 
her  maintenance  be  made  a  charge  on  the  family 
property.  On  the  death  of  her  father-in-law,  the 
family  property  devolved  on  his  sons  and  grand- 
sons, who  sold  certain  of  the  property.  There  were 
arrears  of  maintenance  due  and  the  widow  instituted 
the  present  suit,  in  which  she  asked  for  a  decree 
establishing  her  right  to  receive  maintenance  for  her 
life  and  for  the  arrears  of  maintenance  on  the  re- 
sponsibility of  the  property.  Held,  (i)  that,  the 
maintenance  not  having  been  declared  a  charge 
upon  the  portion  of  the  property  which  had  been 
alienated,  this  property  was  free  from  any  charge 
for  her  maintenance  ;  (ii)  that  the  arrears  of  main- 
tenance constituted  a  personal  debt  of  the  plaintiff's 
deceased  father-in-law,  and  that  his  sons  and  grand- 
son (the  defendants)  incurred  his  liability  on  his 
decease,  and  were  bound  to  discharge  the  same  out 
of  the  family  property  ;  (iii)  that  the  right  to  main- 
tenance being  enforceable  against  the  defendants, 
the  right  to  have  it  made  a  charge  on  the  family 
property  was  enforceable  along  with  it.  Bhagi- 
RATHi  V.  Anantha  Charia  I.  L.  R.  17  Mad.  268 

7.  . Previous  de- 
mand— Right  to  arrears  of  maintenance.  A  Hindu 
widow  brought  a  suit  against  her  husband's  brother 
to  establish  her  right  to  maintenance,  and  to  recover 
arrears  for  six  years ;  she  had  made  no  demand  be- 
fore suit.  Held,  that  she  was  not  entitled  to  a  decree 
for  the  arrears.     Seshamma  v.  Subbarayadtj 

I.  Ii.  R.  18  Mad.  403 

8,  . ■  Discretion  of 

Court  in  allowing  arrears.  Where  a  Hindu  widow 
sues  for  maintenance  from  the  family  and  estate  of 
her  deceased  husband,  with  arrears  of  such  main- 
tenance, the  allowance  of  arrears  of  maintenance  is  a 
question  for  the  discretion  of  the  Court,  and  the 
Court,  if  it  allows  arrears  of  maintenance  at  all,  will 
not  necessarily  allow  arrears  at  the  same  rate  as  it 
may  allow  future  maintenance,  especially  where  the 
plaintiff  has  made  a  serious  delay  in  bringing  her  suit 
for  maintenance.  Raqhubans  KunWar  v.  Bhag- 
WANT  KUNWAR  .  .  .    I.  Ii.  R.  21  All.  183 

9.  -  Past       non-payinent         of 

arrears — Right  of  suit — Proof  of  wrongful  with- 
holding— Unwillingness  of  holder  of  estate  to  pay, 
and  denial  of  right.  With  regard  to  arrears  of  main- 
tenance, past  non-payment  does  not  necessarily 
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give  a  right  of  action  :  it  is  a  primd  facie  proof  of 
wrongful  withholding.  Where  the  evidence  shpws 
that  the  holder  of  the  estate  was  unwilling  to  pay 
and  denied  the  right,  that  primd  facie  proof  is  not 
rebutted.  Yarlagadda  Mallikarjuna  Prasada 
Nayudu  v.  Yarlagadda  Durga  Prasada  Navudu 

If.  R.  27  I.  A.  151 
I.  Ii.  R.  24  Mad.  147 


10. 


Maintenance,  decree  for — 


When  such  decree  can  he  executed  after  death  of 
person  against  whom  it  is  passed  against  other 
members  of  joint  family.  A  decree  for  mainten- 
ance obtained  against  a  member  of  an 
undivided  family,  can,  after  his  death,  be 
executed  against  joint  property  in  the  hands  of 
other  members,  if  the  member  against  whom  the 
decree  was  passed,  was  sued  as  representing  the 
family  or  if  the  decree  created  a  charge  on  the  joint 
family  property.  Muttia  v.  Viramnuil,  I.  L.  R.  10 
Mad.  283,  referred  to.  Subbanna  Bhatta  v. 
SuBBANNA  (1907)  .         .     I.  Ii.  R.  30  Mad.  324 


4.  EFFECT^ OF  DEATH  OF  RECIPIENT. 

1.  Death  of  person  main- 
tained w^here  sum  has  been  awarded  for 
maintenance — Reversion  to  donor.  There  seems 
no  authority  for  the  proposition  that,  on  the  death 
of  junior  members  of  a  family  to  whom  certain  pro- 
perties were  awarded  for  maintenance,  not  only  the 
property  so  awarded,  but  the  profits  made  upon  it,, 
by  the  donee,  revert  to  the  donor.  Httreehxtb 
Pershad  Doss  Ptjhraj  v.  Gocoolanund  Doss 
MOHAPATTUR    ....       17  W.  R.  129 


5.  RIGHT  TO  MAINTENANCE. 


1. 


(a)  General  Cases. 
Agreement      by     zamindar- 


to  maintain  collateral  relations — Construction 
of  agreement — Charge  on  estate — Impartible  zamin- 
dari.  The  holder  of  an  impartible  zamindari  estate 
in  an  agreement  with  the  eldest  son  of  his  younger 
brother,  settling  family  disputes,  used  words  to  this 
effect :  "  I  have  agreed  to  give  you,  through  the 
Collector,  every  month  R300  on  account  of  the 
maintenance  of  yourself,  your  younger  brothers,, 
three  in  all,  and  the  rest  of  your  family."  The  son 
of  the  youngest  brother  now  sued  the  son  and  suc- 
cessor of  that  zamindar  for  maintenance  according  to 
the  agreement.  Held,  that  the  payment  was  not 
limited  to  the  life  of  one,  or  all,  of  the  brothers,  but 
that  the  issue  of  each  of  the  three  were  included,  and 
that  maintenance  at  a  proportionate  rate  had  been 
rightly  decreed  to  the  plaintiff  as  a  charge  on  the 
es1;ate.  Lakshmi  Narayana  Ananga  Garu  v. 
DuRGA  Madhawa  Deo  Garu 

I.  Ii.  R.  16  Mad.  268 
Ii.  R.  20  I.  A.  »• 
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5.    RIGHT  TO  MAINTENANCE— cowfd. 

(a)  General  Cases — concld. 

Junior     members     of    raj 


2. 


faji^ly Impartible  property,  maintenance  out  of, 

g^il  for— Limitation.  The  plaintiff  was  the  second 
son  of  the  defendant,  who  was  the  Thakor  of  Amod, 
a  talukhdari  estate  of  the  nature  of  an  impartible 
raj  or  principality.  The  plaintiff's  family  belonged 
to  the  community  of  Molesalam  Girasias.  Plaintiff 
alleged  that,  according  to  a  family  usage,  he,  as  a 
junior  member  of  the  family,  was  entitled  to  receive 
maintenance  from  his  father,  who  was  the  holder  of 
the  gadi.  The  estate  was  under  the  management 
of  the  talukhdari  settlement  officer  from  1878  to 
1888,  during  which  period  that  officer  granted  the 
plaintiff  an  allowance  in  lieu  of  maintenance  with- 
out any  objection  on  the  defendant's  part.  On  the 
1st  August  1888,  the  estate  was  restored  to  the  de- 
fendant, who  stopped  the  allowance.  The  plaintiff 
thereupon  sued  in  1891  to  recover  from  the  defend- 
ant arrears  of  maintenance  for  two  years  and  eleven 
months  at  R  200  a  month.  Held,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  claim  was 
not  time-barred.  Fatesangji  Jasvatsangji  v. 
KuVAE  Harisangji  Fatesangji 

L  I..  B.  20  Bom.  181 

3.  . STiit  for  partition    in    part 

unsuccessful — Partible  and  impartible  pro- 
pQrty — Right  of  junior  member  of  family  to  main- 
tenance. In  a  suit  for  general  partition  of  Hindu 
family  estate  the  plaintiff  succeeded  only  with  re- 
gard to  a  small  portion  thereof,  the  bulk  being 
found  to  be  impartible.  Held,  that  the  family  did 
not,  in  consequence  of  these  proceedings,  become  a 
divided  one,  and  that,  as  regarded  the  impartible 
estate,  the  younger  members  retained  their  rights 
of  maintenance.  Yarlagarda  Mallikarjuna 
Prasada  Nayudu  v.  Yarlagarda  Durga  Prasada 
Nayudu     .        .         .        I.  Ii.  R.  24  Mad.  147 

L.  R.  27  I.  A.  151 


(6)  Concubine. 
Incontinence  of  a  co-parce- 


ner's  concubine  disentitling  her  to  main- 
tenance. Continued  continence  is,  under  the 
Hindu  law,  a  condition  precedent  to  a  deceased  co- 
parcener's concubine  claiming  maintenance.  Yash- 
VANTRAV  V.  Kashibai      .      I.  L.  R.  12  Bom.  26 

5. Right  of  discarded    concu- 

Ijine  to  maintenance.  A  woman  who  has  been 
kept  by  a  man  as  his  concubine  for  a  number  of  years 
continuously,  and  then  discarded,  is  not  entitled 
under  the  Hindu  law  to  claim  maintenance  from 
him.     Ramanabasu  v.  Buchamma 

I.  Ii.  R.  23  Mad.  282 

6.  Gift  to  concubine  by  way 

of  m.aintenance — Permanent  connection — Gift  of 
joint  family  property — Father — Son's  liability. 
Where,  in  a  joint  Hindu  family,  a  father  makes  a 
gift  of  a  portion  of  the   family   property,   during 
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5.  RIGHT  TO  MAINTENANCE— c:^«<(i. 

(6)  Concubine — condd. 

his  lifetime,  by  way  of  maintenance,  to  his  concu- 
bine, in  consideration  of  past  cohabitation,  the 
gift  is  not  binding  on  his  son  ;  though  the  son  is 
bound  to  provide  maintenance  for  a  concubine 
who  lived  with  his  father  till  his  death.  Under 
Hindu  law,  a  concubine  gets  no  right  of  mainten- 
ance against  her  paramour,  unless,  having  been 
kept  continuously  till  his  death,  it  can  be  said 
that  the  connection  had  become  permanent.  It  is 
only  on  his  death  that  his  estate,  in  the  hands 
of  those  who  take  it,  becomes  liable  for  her  main- 
tenance.     NiNQAREDDI   V.  LakSHMAWA  (1901) 

I.  Ii.  R.  26  Bom.  163 


(c)  Daughter. 


7. 


Daughter      living    separate 

from  father.  A  daughter  living  apart  from  her 
father  for  no  sufficient  cause  cannot  sue  him  for 
maintenance.  Ilata  Shavatri  v.  Ilata  Nara- 
YANNA  Nambudri   .         .         .         .1  Mad.  372 


8. 


Widowed     daughters — Their 


right  of  maintenance  out  of  their  fathers  estate. 
According  to  Hindu  law,  it  is  only  the  unmarried 
daughters  who  have  a  legal  claim  for  maintenance 
out  of  their  father's  estate.  The  married  daughters 
must  seek  their  maintenance  from  the  husband's 
family.  If  this  provision  fails,  and  the  widowed 
daughter  returns  to  live  Anth  her  father  or  brother, 
there  is  a  moral  and  social  obligation,  but  not  a 
legally  enforceable  right  by  which  her  maintenance 
can  be  claimed  as  a  charge  on  her  father's  estate 
in  the  hands  of  his  heirs.  Bai  Mangal  r.  Bai 
RuKHMiNi     .  .     I.  Ii.  R.  23  Bom  291 


8. 


Right   of  maintenance  of  a 


sonless  widowed  daughter  in  indigent  cir- 
cumstances  out  of  properties  inherited  by 
the  father's  heirs.  A  sunless  widowal  daughter 
in  indigent  circumstances  is  not  entitled  to  separate 
maintenance  out  of  the  estate  of  her  father  in  the 
hands  of  his  heirs.  The  right  would  depend  upon 
the  fact  whether  the  Avidowed  sonless  daughter  was 
at  the  time  of  her  father's  death  maintained  by  him 
as  a  dependent  member  of  his  family  mth  others 
whom  he  was  legally  or  morally  bound  to  maintain. 
The  position  of  a  sonless  widowed  daughter  is  not 
the  same  as  that  of  a  disqualified  owner  or  dis- 
qualified heir,  Bai  Mangal  v.  Bai  Rukhmini,  I.L.R. 
23  Bom.  291,  referred  to.  Mokhoda  Dasser  v. 
Nand  Lall  Haldar     .       I.  Ii.  R.  27  Calc.  555 

4  C.  W.  N.  669 

10,  SoTiless  widowed 

daughter — Right  of  such  daughter  to  claim 
separate  maintenance — Obligations        of        the 

husband'' 8  family — Costs.  A  sonless  Nndowed 
daughter  in  indigent  circumstances  is  not  entitled, 
under  the  Bengal  school  of  Hindu  law,  to 
separate  maintenance  out  of  her  father's  estate 
which  has  descended  to  his  heirs.     A  Hindu  widow 
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must,  in  the  first  instance,  look  for  her  maintenance 
to  her  husband's  family.  Bai  Mangal  v.  Bai 
Rukhmini  {1898),  I,  L.  R.  23  Bom.  291,  referred 
to.  Qucere  whether,  having  regard  to  the  dicta  of 
Peacock,  C.J.,  in  the  case  of  Khetramani  Dasi 
V.  Kashinath  Das  (1868),  2  B.  L.  R.  {A.  C),  15, 
there  is  not  a  legally  enforceable  right  by  which 
a  widowed  daughter's  maintenance  can  be  claimed 
as  a  charge  on  her  father's  estate  in  the  hands  of  his 
heirs,  when  she  is  unable  to  obtain  maintenance 
from  her  husband's  family.  Mokhada  Dassee  v. 
NuNDO  Lall  Haldab  (1901) 

I.  li.  B.  28  Calc.  278 
S.C.  5  C.  W.  K".  297 


{d)  Grandmother. 


11. 


— Higlit  of   grandmother   to 

maintenance  — Division  of  estate.  On  a  division 
of  an  estate,  the  Hindu  law  recognizes  the  right  of  a 
grandmother  to  maintenance  but  not  her  title  to 
any  share  of  the  estate.  Pudummookee  D^^sse 
V.  Rayeemonee  Dossee         .  12  W.  E.  409 


12. 


Mortgagee  sell- 


ing the  estate — Right  of  residence  secured  on  sale  of 
house  by  mortgagee.  Although  according  to  the 
Mitakshara  a  mother  may,  on  partition,  or  if  the 
estate  is  being  wasted  or  her  maintenance  is  not 
duly  provided  for,  claim  an  assignment  of  a  por- 
tion of  the  estate,  yet  she  cannot  call  for  partition, 
and  her  right  to  maintenance  cannot  affect  a  mort- 
gage of  the  estate  created  before  any  portion  has 
been  assigned  to  her,  except  that,  if  the  house  she 
resides  in  is  subject  to  the  mortgage  and  is  sold  in 
execution  of  a  decree  upon  the  mortgage,  the  house 
must  be  sold  subject  to  her  right.  Venkatammal 
V.  Andyappa  Chetti  .      .     i.  li.  B.  6  Mad.  130 


(e)  Grandson. 

13. '  Grandson    or    other   more 

remote  descendant  of  a  Baja — Impartible 
raj — Pachete  raj.  In  the  case  of  the  impartible  raj 
of  Pachete  there  is  no  law  or  custom  under  which 
any  one,  not  being  a  son  or  daughter  of  a  deceased 
Raja,  can  claim  of  right  either  maintenance  or  a 
grant  in  lieu  of  maintenance,  from  the  person  in 
possession  for  the  time  being  of  the  raj.  Nilmoney 
Singh  Deo  v.  Hingu  Lall  Singh  Deo 

I.  li.  B.  5  Calc.  256 


14. 


(/)  Illegitimate  Children. 
Children  of   Sudra    caste. 


According  to  Hindu  law,  illegitimate  children  of  the 
Sudra  caste  can  inherit,  and  are  entitled  to  main- 
tenance. Inderan  Valungypuly  Taver  v.  Rama- 
SWAMY  Pandia  Taver 

3  B.  Ii.  B.  P.  C.  1 :  12  W.  B.  P.  C.  41 
13  Moo.  I.  A.  141 
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6.  RIGHT  TO  MAINTENANCE— confel. 

(/)  Illegitimate  Children — contd. 

Affirming  s.  o.  in  Court  below,PANDAYA  Telaver 
V.  Pali  Telavbe  ....      1  Mad.  478 


15. 


—  Adult     illegitimate    son — 


Bengal  law.  An  adult  illegitimate  son  has  not,  by 
Hindu  law  as  prevalent  in  Bengal,  any  right  to 
maintenance.     Nhjvioney  Singh  Deo  v.  Baneshfr 

I.  Ii.  B.  4  Calc.  91 


16. 


Illegitimate  son.    By  Hindu 


law  an  illegitimate  son  has  a  claim  only  to  mainten- 
ance, and  an  agreement,  not  appearing  to  be  made 
on  valuable  consideration  between  a  nephew  who 
was  the  legitimate  heir  of  his  uncle  and  that  uncle 
giving  up  the  nephew's  right  to  about  70  acres  of 
land  in  favom*  of  the  illegitimate  son  of  the  uncle, 
was  declared  void  as  against  the  nephew.     Sak- 

HARAM  TrIMBAK  V.  RaM  VALAD  ViTAL  AfAJI 

1  Bom.  191 

17.  Under  the  Mitak* 

shara  law,  an  illegitimate  son  is  entitled  to  main- 
tenance as  long  as  he  lives,  in  recognition  of  his 
status  as  a  member  of  his  father's  family  and  by 
reason  of  his  exclusion  from  inheritance  among  the 
regenerate  classes.  The  maintenance  decreed  to  an 
illegitimate  son  may  bo  secured  on  the  family  pro- 
perty.    Ananthaya  v.  Vishnu 

I.  Ii.  B.  17  Mad,  160 


18. 


Concubine — 


Daughter-in-law.  WTiere  the  claimants  to  mainten- 
ance were  the  daughter-in-law,  concubine,  and  illegi- 
timate sons  :  Heldt  that  the  heirs  were  entitled  "to 
possession  of  the  property,  paying  a  sum  equal  to  the 
whole  of  the  profits  to  the  persons  entitled  to  main- 
tenance if  the  profits  are  found  to  be  insufficient  to 
provide  for  their  maintenance.  Omrao  Singh  v. 
Man  Koonwer   ....      2  Agra  136 

19.  1 ; Charge   on    im- 

partible  zamindari.  In  a  suit  for  maintenance 
brought  by  an  illegitimate  son  of  a  Hindu  zamindar, 
deceased :  Held,  that  it  was  established  that  the 
plaintiff  was  the  natural  son  of  such  zamindar  and 
recognized  by  him  as  such,  it  not  having  been 
essential  to  the  plaintiff's  title  to  maintenance  that 
he  should  be  shown  to  have  been  born  in  the  house  of 
his  father,  or  of  a  concubine  possessing  a  peculiar 
status  therein.  Case  remanded  for  the  Courts  in 
India  to  try  whether  such  maintenance  can  be  a 
charge  upon  an  impartible  zamindari,  or,  if  not,  out 
of  what  property  or  fund,  if  any,  the  son  was  en- 
titled to  be  paid.  Mutuswamy  Jaoavera  Yet- 
tappa  Naiken  v.  Vencataswara  Yettappa 

2  B.  Ii.  B.  P.  C.  16  :  11  W.  B.  P.  C.  6 
12  Moo.  L  A.  203 

Upholding  on  this  point  the  decision  of  the  High 
Court  where  it  was  held  that  the  illegitimate  son  of  a 
Sudra  by  a  concubine,  not  being  a  female  slave,  is 
entitled  to  maintenance  according  to  Hindu  law. 
MuTTUSAMY  Jagavira  Yettapa  Naikar  v.  Ven- 
katasitbha  Yettia  .         .  .2  Mad.  293- 
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5.  RIGHT  TO  MAINTENANCE— coMfi. 
(/)  Illegitimate  Childrbn — corUd- 


20. 


Charge  on  estate* 


According  to  Hindu  law  and  usage,  illegitimate 
sons  are  entitled  to  maintenance  from  their  father, 
and  his  estate  is  liable  for  the  payment  of  it.  Chuo- 
ttirya  Bun  Murdan  Syn  v.  Purhlad  Syn,  7  Moo. 
I.  A.  IS,  followed.  Nurbibi  v.  Husein  Lall,  I.  L.  R. 
7  Bom.  538,  referred  to.  Pabichat  v.  Zalim 
Singh       .         .         .         .         L.  B.  4 1.  A.  165 


21. 


Son  of  Sudra — 


Charge  on  estate.  The  legitimate  son  of  a  zamindar 
of  the  Sudra  caste  is  entitled  to  maintenance,  and 
the  maintenance  is  a  charge  upon  the  revenues  of 
the  zamindari.  Coomara  Yettapa  Naikar  v. 
Venkatismaba  Yettia  .         .  .5  Mad.  405 


22. 


Son  of  Sudra. 


The  illegitimate  son  of  a  Sudra,  his  mother  having 
been  a  married  woman  at  the  time  of  her  forming  an 
adulterous  connection  mth^his  father,  is  entitled  to 
maintenance  out  of  his  father's  estate.     Vibaba- 

MUTHI  UdAYAN  v.  SiNGABAVELU 

I.  L.  B.  1  Mad.  306 


23. 


Sons    of  female 


slave  or  concubine — Obedience  to  head  of  family. 
It  is  immaterial  whether  the  illegitimate  sons  have 
'been  begotten  on  a  female  slave  or  on  a  concubine. 
Sarasuti  v.  Mannu,  I.  L.  B.  2  All.  134,  followed. 
The  test  by  which  the  continuance  of  the  right  to 
receive  maintenance  must  be  decided  is  not  the  age 
of  the  illegitimate  descendant  or  his  capacity  to  earn 
hia  own  livelihood,  but  obedience  to  the  head  of  the 
family.  This  test  cannot  be  applied  till  he  has 
reached  full  age.  By  docility  or  obedience  in  the 
sense  of  the  texts  is  meant  the  rendering  to  the  head 
of  the  family  such  reasonable  service  as  is  ordinarily 
rendered  by  the  cadets  of  a  family  in  that  station  of 
life  to  which  the  parties  belong.  Hobgobind 
Kuabi  v.  Dhabam  Singh     .     I.  L.  B.  6  All.  329 


24. 


Isme  of  adulter- 


ous intercourse — Son  of  Sudra.  A  Sudra,  having 
ke})t  the  \wfe  of  another  man  in  his  house  for  many 
years  as  a  concubine,  had  a  son  by  her,  whom  he  re- 
cognized as  his  own.  In  a  suit  brought  by  the  son, 
who  was  of  age,  to  recover  maintenance  from  his  pu- 
tative father :  Held,  that  he  was  entitled  to  recover. 
KuprA  V.  SiNGABAVELU    .      I.  Ij.  B.  8  Mad.  325 


25. 


Suit    for     parti- 


tion by  illegitimate  son  of  undivided  brother  against 
sons  of  other  brothers — Sudra  caste.  In  a  joint 
Hindu  family  of  the  Sudra  caste,  consisting  of 
three  brothers,  two  left  legitimate  sons  and  the  third 
an  illegitimate  son.  In  a  suit  brought  by  the  latter 
for  partition  of  the  family  estate  against  his  father's 
brother's  sons :  Heldy  that  he  was  not  entitled  to  a 
share,  but  only  to  maintenance.  Ranoji  v.  Kan- 
uoJi  .        .        .         .         I.  li.  B.  8  Mad.  557 


26. 


-Bight  to  mainten- 


ance of  illegitimate  member  of  joint  family — Suit  by 
UgitiitwXe  son  of  illegitimate  member  of  family  to 
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redeem  mortgage  made  by  legitimate  member — Bight 
of  redemption.  An  allowance  for  maintenance  was 
received  by  the  plaintiff's  father,  that  father  having 
been  an  illegitimate  son  born  to  a  collateral  relation 
of  the  head  of  a  family.  The  ancestral  property 
was  in  the  possession  of  the  latter,  who  was  in  a 
senior  line  of  descent.  The  plaintiff,  who  was  him- 
self the  legitimate  son  of  his  father,  claimed  to  be 
entitled  to  redeem  a  mortgage  of  part  of  the  an- 
cestral estate,  that  mortgage  having  been  effected 
by  the  above-mentioned  head  of  the  family.  His 
ground  of  claim  was  that  he  had  inherited  the  right 
to  maintenance  and  had  thus  an  interest  of  charge 
within  the  meaning  of  s,  91  of  the  Transfer  of 
Property  Act,  1884,  to  entitle  him  to  redeem.  Held, 
by  the  High  Court,  that  the  right  of  an  illegitimate 
son  in  a  Hindu  family  to  receive  maintenance  from 
the  family  property  is  a  purely  personal  right,  and 
does  not  descend  to  his  son.  The  legitimate  son  of 
an  illegitimate  member  of  a  Hindu  family  m  ho  as 
such  illegitimate  son  might  have  had  a  right  to 
maintenance  from  the  property  of  his  father,  had 
no  such  interest  in  the  estate  belonging  to  the 
family  as  would  entitle  him  to  redeem  a  mortgage 
made  by  a  previous  rightful  and  legitimate  owner 
of  the  estate.  Held,  by  the  Privy  Council  on  appeal, 
that  in  the  reg-^nerate  classes  of  Hindus  a  son  of 
illegitimate  birth  has  no  part  in  the  family  inherit- 
ance, but  is  entitled  to  maintenance  out  of  his 
father's  estate — a  right  personal  to  him  and  not 
inherited  by  his  offspring.  Chuoturya  Bun  Murdun 
Syn  V.  Sahub  Purhulad  Syn,  7  Moo.  I.  A.  18, 
referred  to  and  followed.  Held,  also,  that  the  High 
Court  had  rightly  concluded  that  the  plaintiff  had 
not  inherited  that  right.  The  authority  of  the 
Mitakshara  in  Ch.  I,  ss.  11  and  12,  was  more  con- 
sistent with  a  personal  right  of  the  illegitimate 
son.  Roshan  Singh  v.  Balwant  Singh 

I.  li.  B.  22  All.  191 

li.  B.  27  I.  A.  51 

4  C.  W.  N.  353 

Upholding  the  decision  of  tha  High  Court  in 
Balwant  Singh  r.  Roshan  Singh 

I.  li.  B.  18  All.  253 


27. 


Claim  by  illegiti- 


mate son  of  a  Hindu  by  a  woman  not  a  Hindu 
to  maintenance.  There  is  no  text  of  Hindu  law 
under  which  an  illegitimate  son  of  a  Hindu 
by  a  woman,  who  is  not  a  Hindu,  can  claim 
maintenance.  Plaintiff  (who  sued  for  mainten- 
ance  out  of  the  assets  of  his  deceased  father,  a 
Sudra)  was  an  illegitimate  son,  his  mother  being  a 
Christian.  Hdd,  that  plaintiff  could  not  be  regard- 
ed as  a  Hindu  by  birth,  and  he  was  in  consequence 
not  governed  by  Hindu  law,  and  was  not  entitled 
to  maintenance.  Under  the  rules  laid  down  by 
Hindu  law  for  determining  the  caste  of  the  offspiing 
of  unions  between  parents  belonging  to  different 
castes  (amongst  the  four   recognised  main  castes) 
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the  dharma  or  religious  rites  applicable  to  the  off- 
spring are  those  prescribed  for  the  mother's  caste. 
Though  an  illegitimate  child  is  entitled  to  claim 
maintenance  from  his  father  under  s.  488  of  the 
Criminal  Procedure  Code,  such  claim  can  only  be 
enforced  during  the  Ufetime  of  the  father  and  the 
right  terminates  with  his  death.  Such  a  statutory 
right  is  cumulative  and  does  not  deprive  persons 
otherwise  entitled  to  maintenance,  by  the  common 
law,  of  their  right  to  enforce  payment  of  mainten- 
ance by  action  brought  against  the  father  during  his 
lifetime  or  against  his  estate  after  his  death.  But 
where  persons  are  not  entitled  under  the  common 
law  to  claim  maintenance  from  the  father,  the  right 
conferred  by  statute  can  only  be  enforced  by  the 
particular  remedy  provided  by  the  statute  and  to  the 
extent  provided  therein.  PlaintifE  therefore,  who 
could  only  rely  on  the  statutory  right,  could  not 
seek  to  enforce  it  by  suit ;  nor  did  the  right  exist 
after  the  father's  death.  Lingappa  Goundan 
V.  EsTOASAN  (1904)     .       .     I.  Ii.  K.  27  Mad.  13 


28. 


Illegitimate 


son — Bight  to  maintenance — Evidence  Act  {I  of 
1872),  s.  112 — Presumption  as  to  paternity 
-applicahle  only  to  offspring  of  married  couple.  In 
a  suit  by  an  illegitimate  son  of  a  deceased 
Chetti  against  the  adopted  son  and  brother  of 
his  late  father  for  a  share  in  his  father's  estate, 
or,  in  the  alternative,  for  maintenance  :  Hdd^ 
that  the  claim  for  a  share  must  fail,  as  it  was 
not  shown  that  the  deceased  had  left  any  separate 
or  self-acquired  property.  The  family  of  the 
deceased  (consisting  of  his  father  and  two  sons,  of 
whom  one  was  the  deceased)  was  not  shown  to  have 
ihad  any  ancestral  property,  but  it  had  acquired 
property  by  trade  in  which  the  father  and  the  two 
sons  were  jointly  engaged.  There  being  no  indica- 
tion of  an  intention  to  the  contrary,  it  must  be 
presumed  that  the  property  thus  acquired  was  held 
by  the  members  of  the  family  as  joint  property  with 
the  incident  of  the  right  of  survivorship.  Inas- 
much as  the  plaintiff's  father  had  predeceased  his 
father  and  brother,  plaintiff  could  claim  no  share  as 
against  his  grandfather  and  uncle,  and,  as  he  was 
illegitimate,  he  could  not  "  represent  "  his  father  in 
the  undivided  family.  Ramalinga  Muppan  v. 
Pavadai  Goundan,  I.  L.  R.  25  Mad.  519,  referred  to. 
The  fact  that  in  the  present  case  there  was  a  son  in 
existence  besides  the  illegitimate  son  made  no  differ- 
ence in  principle  between  this  case  and  the  cases 
already  decided.  Held,  also,  that  plaintiff  was 
•entitled  to  maintenance.  An  illegitimate  member 
of  a  family,  who  is  not  entitled  to  inherit,  can  be 
allowed  only  a  compassionate  rate  of  maintenance 
and  cannot  claim  maintenance  on  the  same  prin- 
■ciples  and  on  the  same  scale  as  disquahfied  heirs 
and  females,  who  have  become  members  of  the 
family  by  marriage.  But  regard  should  be  had  to 
the  interest  which  the  deceased  father  of  the  illegiti- 
mate son  had  in  the  joint  family  property  and  the 
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position  of  his  mother's  family.  Arrears  of  main- 
tenance awarded  for  a  period  of  nine  years  prior 
to  the  suit.  The  presumption  as  to  the  paternity 
in  s.  112  of  the  Indian  Evidence  Act  only  arises  in 
connection  with  the  offspring  of  a  married  couple. 
A  person  claiming  as  an  illegitimate  sou  must  estab- 
lish his  alleged  paternity  in  the  same  manner  as  any 
other  disputed  question  of  relationship  is  estab- 
lished. GoPALASAMi  Chetti  v.  Arunachellam 
Chetti  (1904)     .         .  I.  Ii.  R.  27  Mad.  32 

20. Illegitimate  child — Mainten- 
ance, suit  for — Criminal  Procedure  Code  [Act  V 
of  1898),  s.  488,  refusal  of  application  under,  if 
bars  suit — Right  to  maintenance — Hindu  law.  An 
order  by  a  Magistrate  refusing  an  application 
for  maintenance  under  s.  488  of  the  Criminal 
Procedure  Code  does  not  preclude  a  civil  suit  for 
the  recovery  of  maintenance.  Subad  Domni  v. 
Katiram  Dome,  20  W.  R.,  Cr.  58  and  Subhudra 
V.  Basdeo,  I.  L.  R.  18  All.  29,  distinguished.  Both 
under  Hindu  law,  as  also  on  general  principles,  an 
illegitimate  child  has  a  right  to  claim  maintenance 
against  the  father.  Chuoturya  Run  Murdun  Syn 
V.  Sahul  Purhulad  Syn,  7  Moo.  I.  A.  18,  referred 
to.     Ghana  Kanta  Mahanta  v.  Gebei.a  (1904) 

13C.W.  N.  150 


{g)  Mother. 


do. 


Parent  and  child — Duty      of 

son  to  maintain  aged  mother.  According  to  Hindu 
law,  a  son  is  bound  to  support  his  aged  mother, 
whether  or  not  he  has  inherited  property  from  his 
father.     Subbabayana  v.  Subbakka 

I.  Ii.  R.  8  Mad.  236 


31. 


Maintenance  of  mother  on 


partition  between  her  son  and  step- sons.  A 
widowed  mother,  on  a  partition  taking  place  between 
her  son  and  her  step-sons  of  the  property  left  by  her 
husband,  is  not  entitled  to  have  the  whole  property 
charged  with  her  maintenance,  but  only  that  portion 
of  it  which  is  allotted  to  her  son  on  the  partition.  A 
separation  in  food  and  worship  took  place  between  a 
Hindu  widow,  her  son,  and  her  two  step-sons,  after 
which  the  widow  lived  as  a  member  of  her  son's 
family  and  was  maintained  by  him.  A  partition 
of  the  moveable  property  having  been  made,  a 
suit  was  brought  by  the  son  against  the  step-sons 
for  partition  of  the  immoveable  property,  and  a 
decree  was  made  defining  the  shares  of  the  parties 
therein.  That  suit  was  brought  and  decreed  pend- 
ing a  suit  by  the  widow  against  her  son  and  step 
sons  for  maintenance  from  the  date  of  the  separa- 
tion, and  for  fixing  her  future  maintenance,  in 
which  suit  she  sought  to  have  the  maintenance 
charged  on  the  whole  estate  left  by  her  husband. 
Held,  that,  from  the  separation  to  the  decree  in  the 
partition  suit,  the  widow  was  entitled  to  mainten- 
ance charged  on  the  whoje  estate,  and  subsequently 
to  the  decree  to  a  charge  on  her  son's  share  only. 


(     5177     ) 


DIGEST  OF  CASES. 


(    5178    ) 


HINDU  LAW— MAINTEN-ANCE— co»«(f. 

5.  RIGHT  TO  MAINTENANCE— cowfei. 

{g)  Mother — concld. 

But,  inasmuch  as  she  had  during  the  former  period 
been  maintained  by  her  son,  and  could  not  claim 
maintenance  over  again  from  her  step-sons,  what- 
ever claim  her  son  might  have  against  them  for  con- 
tribution for  her  maintenance  during  that  time,  the 
suit  as  against  them  must  be  dismissed.  Where  the 
annual  value  of  the  whole  estate  was  found  to  be 
B  70,000  and  the  proportionate  annual  value  of  her 
son's  portion  was  R23,333,  R150  a  month  was  held 
under  the  circumstances  to  be  a  suitable  mainten- 
ance. Kedar  Nath  Coondoo  Chowdhey  v. 
Hemangini  Dassi   .         .    I.  Ij.  R.  13  Calc.  336 

32.  "Widow's  right  to   a  share 

in  lieu  of  maintenance  on  a  partition.  A 
Hindu  mother  is  entitled  under  the  law  to  be  main- 
tained out  of  the  joint  family  property,  and  if  any- 
thing is  done  affecting  that  right,  as  for  instance  by 
the  sale  of  any  particular  share  by  any  of  her  sons, 
her  right  comes  into  existence.  Amrita  Lal 
MiTTER  V.  Manick  Lall  Mxjllick 

I.  li.  R.  27  Calc.  551 


33. 


{h)  Mother-in-law. 

Liability    of  son's   widow 


for  maintenance  of  her  mother-in-law — 
Family  house — Proceeds  of  stridhan.  Where  a 
Hindu  widow  sued  the  widow  of  her  predeceased  son 
for  maintenance,  and  it  was  found  that  the  only  pro- 
perty in  the  possession  of  the  defendant  were  the 
proceeds  of  her  own  stridhan  and  family  house, 
which  yielded  no  rent  and  was  jointly  occupied  by 
the  plaintiff  and  defendant :  Held,  that  the  defend- 
ant was  not  hable  for  the  maintenance  claimed. 
Savitribai  v.  Lakshmibai^  I.  L.  R.  2  Bom.  573, 
followed.     Bai  Kakku  v.  Bai  Jadav 

I.  li.  B.  8  Bom.  15 


(»)  Sister-in-law. 


34. 


Suit 


by       sister-in-law 


against  brother-in-law — Joint  family— Death 
of  fdaintiff^s  husband  prior  to  his  father^s  death  and 
therefore  before  devolution  of  estate,  which  was  self- 
acquired  by  his  father — Amount  of  maintenance 
claimable  by  a  sister-in-law — Separate  maintenance. 
The  plaintiff  was  the  widow  of  one  P,  who  was  the 
son  of  one  N.  N  had  three  sons,  viz.,  M,  P,  and 
the  defendant  C,  and  all  Uved  together  as  a  joint 
family.  The  plaintiff  was  married  to  P  about  thirty 
years  previously  to  this  suit,  she  being  then  eleven 
years  of  age.  P  died  when  he  was  fourteen  yeara 
old,  before  the  plaintiff  had  attained  puberty,  and 
while  she  was  still  Uving  with  her  parents.  After 
her  husband's  death  she  went  to  the  house  of  her 
father-in-law  N,  and  was  residing  there  at  the  time 
of  his  death.  He  died  intestate  in  1881,  leaving 
moveable  and  immoveable  property  of  the  value  of 
111,50,000,  all  of  which  was  admittedly  self -acquired 
property.     His  widow  (L)'and  two  sons,  viz,,  M 
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and  the  defendant  C,  survived  him.  M  died  in 
1883.  After  N's  death,  the  plaintiff  continued  for 
a  time  to  reside  in  the  family  house  with  C.  Dis- 
putes, however,  arose,  and  she  left  the  house,  and 
went  to  reside  with  her  brother.  She  now  sued  her 
brother-in-law,  C,  for  maintenance,  alleging  that 
she  had  been  obUged  to  leave  his  house  in  conse- 
quence of  ill-treatment.  She  claimed  R  1,000  per 
month  by  way  of  maintenance,  and  also  prayed  for 
the  delivery  of  certain  ornaments  belonging  to  her, 
which  she  said  were  in  the  defendant's  possession. 
The  defendant  denied  possession  of  the  plaintiff's 
ornaments  ;  and,  as  to  her  claim  for  maintenance, 
he  contended  that  all  the  property  of  his  father,  N, 
was  self -acquired,  and  that  as  such  the  plaintiff's 
husband,  P,  had  never  any  interest  in  it,  having 
predeceased  N,  and  that  she  was  therefore  not  en- 
titled to  maintenance  out  of  it.  He  stated,  how* 
ever,  that  he  was  wilUngto  maintain  her  if  she  would 
return  to  his  house  and  live  with  his  family.  Held, 
that  the  plaintiff,  being  as  P^s  widow  a  member  of 
her  husband's  undivided  family,  was  entitled  to 
maintenance  from  the  defendant.  Upon  N's  death, 
intestate,  his  property  devolved  upon  his  sons 
(3/  and  C)  as  ancestral  property  for  the  benefit  of 
the  undivided  family,  of  which  he  {N)  was  in  his 
lifetime  the  head  ;  or,  in  other  words,  subject  to  the 
incidents  to  which  ancestral  property  is  liable. 
If  one  of  such  sons  had  been  disqualified  from  in- 
heriting by  reason  of  idiotcy,  etc.,  he,  though  a 
member  of  the  undivided  family,  would  only  be 
entitled  to  maintenance.  The  plaintiff,  by  reason 
of  her  sex,  was  disqualified  from  inheriting  in 
competition  wit^h  males,  but  none  the  less  was  she 
entitled  to  maintenance  out  of  the  ancestral  estate 
which  had  devolved  upon  the  males,  with  whom  she 
constituted  an  undivided  family.  Where  a  widowed 
sister-in-law  claims  maintenance  from  a  brother-in- 
law,  the  only  question  for  the  Court  to  consider  is,, 
whether  the  brother-in-law  has  ancestral  property  in 
his  hands.  Held,  also,  that  the  plaintiff  being 
legally  entitled  to  claim  maintenance  from  the  de- 
fendant, she  wa^  entitled  to  separate  maintenance, 
and  that  the  defendant  could  not  insist  upon  her 
living  in  his  house.  The  property  left  by  N  at  his 
death  was  of  the  value  of  R  1,50,000.  Held,  that  an 
allowance  of  R40  per  month  should  be  paid  to  the 
plaintiff  by  the  defendant  as  maintenance.  If  P  (the 
plaintiff's  husband)  had  survived  his  father,  N, 
the  share  of  N's  property  (deducting  one-fourth  for 
L,  the  >vidow  of  N),  which  would  have  devolved  on 
him,  would  have  been  a  little  less  than  R 40,000,  or 
Rl,600  per  annum  at  4  per  cent., — that  is,  R133  per 
month.  The  plaintiff  could  not  be  allowed  more 
than  the  interest  on  that  sum.  By  analogy  to  the 
case  of  a  deserted  wife's  claim  for  maintenance 
against  her  husband,  the  plaintiff  ought  not  to  be 
allowed  less  than  one-third  of  such  intei-est,  her 
husband  having  left  no  sons.  Adhibai  v.  Cursak- 
DAS  Nathu  .        ,  1. 1«.  H.  11  Bom.  19ft 
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ij)  Slave. 


35. 


Slave    or     chela — Proof     of 

deprivation  of  ordinary  means  of  livelihood. 
The  fact  of  A  having  been  long  supported  by  5, 
or  of  his  having  been  purchased  either  as  a  slave  or 
as  a  chela,  will  not  entitle  him  to  claim  perpetual 
maintenance  for  himself  and  his  heirs,  especially 
where  A  does  not  show  that  he  has  been  deprived  of 
ordinary  means  of  livelihood  which  he  might  other- 
wise have  commanded.  Narain  Dass  v.  Mahatab 
Chund  Bahadoor  .         .         .  7  W.  B.  137 


(k)  Son. 

36.  Adult  son.    According  to  the 

Hindu  or  Jain  law,  a  father  is  not  bound  to  maintain 
a  grown-up  son.  Premchand  Peparah  v.  Hulas 
Chand  Peparah 

4  B.  li.  B.  Ap.  23  :  12  W.  B.  494 


37. 


38. 


41. 


-_  Biglit  to    main- 


Right  of  son    to 


maintenance  out  of  impartible  property — Right  to 
partition.  A  suit  for  maintenance  out  of  ancestral 
estate  by  Hindu  son  lies  against  his  father  where 
the  property  in  the  hnnds  of  the  latter  is  impartible. 
Quaere :  Whether  a  like  suit  lies  where  the  son 
might  sue  for  partition.  Himmatsingh  Bechar- 
siNG  V.  Ganpatsing    ...      12  Bom.  94 


M  aintenance, 
to — Father  with    no      partible 


right  of  adult  son 

property.  If  a  Hindu  father  possesses  practically 
no  partible  property,  his  legitimate  son,  though 
adult,  suffering  from  no  disability  to  inherit,  is  en- 
titled to  maintenance  from  him.  Ramchandra 
Sakharam  V.  Sakharam  Gopal 

I.  li.  B.  2  Bom.  346 

39. —    Self-acquired 

property.  A  Hindu  is  under  no  obligation  to  main- 
tain his  adult  son  out  of  his  self -acquired  property. 
Ammakanjsu  V.  Appu        .        I.  L.  B.  11  Mad.  91 

40.  Adopted  son  when  adop- 
tion is  invalid — Period  between  adoption  and 
possession  of  estate.  A  Hindu  whose  adoption  is 
invalid  is  entitled  to  maintenance  in  his  adopter's 
family.  A  son,  whether  adopted  or  begotten,  can 
claim  maintenance  of  his  father  until  put  into 
possession  of  his  share  of  the  ancestral  property. 

AyAVU  MuPPANAR  v.  NHiADATCHI  AmMAL 

1  Mad.  45 


tenance,  nature  of.  The  adopted  son  of  one  whose 
alleged  adoption  has  been  held  invalid  can  make  no 
claim  through  his  adoptive  father  to  be  maintained 
by  the  alleged  adopter.  The  natural  rights  of  a 
person  adopted  remain  unaffected  when  the  adop- 
tion is  invalid.  Quaere :  Whether  a  right  to  main- 
tenance can  descend  as  an  estate.  Bawani  San- 
KARA  Pandit  v.  Ambabay  Ammal    .     1  Mad.  363 
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42. 


(l)  Son's  Widow. 
Claim 


on    father-in-law — 

Father  and  son  living  jointly.  A  Hindu  father  and 
son  lived  joint  in  food  and  worship,  but  separate  in 
estate.  Heldf  that  the  widow  of  the  son  had  no  legal 
claim  upon  the  father  for  maintenance.  Rujjo- 
MONEY  V.  SiBCHUNDER  MuLi.icK       .     2  Hide  103 


43. 


Son's 

to  choose 


"widow 

residence. 


remaining 
According  to 


chaste — Right 
Hindu  law,  a  son's  widow  is  entitled  to  maintenance 
so  long  as  she  leads  a  chaste  life,  whether  she  elects 
to  live  with  her  father-in-law  or  with  her  own 
relations.  Koodee  Monee  Dabea  v.  Tara  Chand 
Chuckerbutty       ...  2  W.  B.  134 

RuTTAN  Chand  Shooree  v.  Huree  Moxee 

5  W.  B.  225 

44.   Son's  widow  residing  with 

her  father — Liability  of  father-in-law  for  main 
tenance.  A  Hindu  died  possessed  of  no  property, 
but  leaving  a  widow.  On  his  death  she  left  the 
house  of  her  father-in-law,  and  went  to  reside  at  her 
father's  house.  Her  father-in-law  was  not  pos- 
sessed of  any  ancestral  property.  Held,  that  she 
could  not  sue  her  father-in-law  for  a  sum  of  money 
on  account  of  maintenance.  Khetramani  Dasi  v. 
Kasinath  Das       .         .  2  B.  L.  B.  A.  C.  15 

9  W.  B.  413  :   10  W.  B..F.  B.  89 

Umacharan  Chowdhry  v.  Nitambini  Debi 

2  B.  li.  B.  S.  N.  11 
10  W.  B.  359 

45.  Son's  widow    refusing  to 

live  with  father-in-law — Bengal  and  Mitak- 
shara  laws.  Under  the  Bengal  law,  the  widow  of  a 
son  who  left  no  property  cannot  compel  her  father- 
in-law  to  make  her  a  pecuniary  allowance  in  lieu  of 
maintenance  if  she  refuses  to  reside  in  his  house  as  a 
member  of  his  family.  But  under  the  Mitakshara, 
the  question  is  whether  the  father  and  son  were  joint 
in  estate,  and  whether  any  joint  estate  was  left  by 
the  son  burdened  with  the  payment  of  such  main- 
tenance.    Hema  Kooeree  v.  Ajoodhya  Pershad 

24  W.  B.  474 


46. 


Gra  ndson — M  is- 


conduct  of  mother.  A  widowed  Hindu  mother,  who 
refuses  to  dwell  with  her  minor  son  in  her  father-in- 
law's  house,  and  sells  her  infant  daughter  in  mar- 
riage to  a  low-caste  person,  thereby  injuring  the  so- 
cial position  of  her  father-in-law's  family,  is  not 
entitled  to  recover  maintenance  on  account  of  her 
son  from  her  father-in-law.  Manmahini  Dasi  v. 
Balak  Chandra  Pandit 

8  B.  li.  B.  22  :  15  W.  B.  498 


47. 


The  refusal  of  a 


widow  to  live  in  her  father-in-law's  house  as  one  of 
his  family  does  not  disentitle  her  to  maintenance. 
ViSALATCHi  Ammal  v.  Annassammy  Sastry 

5  Mad.  150 

48.  Obligation  of  father-in-law 

to  maintain  son's  widow.    A  Hindu  father-in- 

8b 
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law  is  legally  bound  to  maintain  his  deceased  son's 
Avidow,  notwithstanding  that  no  property  left  by  the 
son  may  have  come  into  his  hands.  Where  a  father- 
in-law  performs  this  duty  in  an  imperfect  manner  as 
by  ill-treating  the  widow  and  turning  her  out  of  his 
house,  the  Civil  Courts  will  award  her  separate  main- 
tenance.    Udaram  Sitaram  v.  Sonkabai 

10  Bom.  483 

49.  Right  to    maintenance  as 

against  a  father-in-law  where  there  is  no 
family  property.  A  Hindu  widow  sued  her 
father-in-laAv^  tor  maintenance  for  herself  and  her 
infant  children.  It  was  found  that  the  defendant 
held  no  ancestral  property,  and  that  the  property 
which  he  possessed  was  exclusively  his  own  self- 
acq\iired  property.  Heldy  that  they  had  no  legal 
right  to  be  supported  by  the  defendant,  notwith- 
standing that  they  Averc  in  indigent  circumstances. 
Kalu  v.  Kashibai  alias  Lakshmibat 

I.  L.  R.  7  Bom.  127 

50.  Maintenance        of       son's 

widow — Self -acquired  properfi/.  A  Hindu  is  un- 
der no  obligation  to  maintain  his  adult  son  or  son's 
Avidow  out  of  his  self -acquired  property.  Thus  a 
daughter-in-law  can  enforce  no  claim  for  mainten- 
ance against  the  self-acquired  propr^rty  of  her 
father-in-law  which  has  passed  to  his  grandson, 
unless  the  father-in-law  showed  by  conduct  or 
otherwise  an  unequivocal  intention  that  it  should 
be  taken  subject  to  the  obligation  of  providing 
for  his  support.     Ammakannu  v.  Arrrr 

I.  li.  R.  11  Mad.  91 


51. 


Suit 


by       sister-in-law 
§,gainst    brother-in-law — Death  of     paintiffs 
husband  prior  to  his  father^s  death  and  therefore 
before  devolution   of  father^  s   self -acquired  estate — 
*^ Ancestral    property  " — Legal    obligation    of    heir 
to  fulfil  moral  obligations  of  last  proprietor.     In  a 
Hindu  family  governed  by  the  Mitakshara  law,  and 
living  joint  in  food  and  worship,  there  was  no  joint 
or   ancestral   property,   but  the  father   possessed 
certain   separate  and   self-acquired  property.     He 
had  two  sons,  one  of  whom  predeceased  him,  leaving 
a  widow.     He  died  intestate,  leaving  a  son  and  a 
widow.     The  Andow  of  the  son  who  had  predeceased 
his  father  was,  at  the  time  of  her  husband's  death,  a 
minor  ;  she  had  never  cohabited  vnth  him  or  resided 
with  his  family  or  received   from  them  any  main- 
tenance, but  had  always  resided  Mith,  and  been 
maintained  by,  her  own  father.     After  her  father- 
in-law's  death,  she  sued  her  brother-in-law  and  her 
father-in-law's  widow  for  maintenance,  which  she 
claimed  to  have  charged  upon    the  immoveable 
property  which  had  belonged  to  the  father-in-law 
dming  his  lifetime,  and  which  was  now  in  the  hands 
of  the  defendants.    Held  (Mahmood,  J.,  expressing 
no  opinion  on  this  point),  that  the  property  in  suit, 
though  inherited  by  the  defendants,  could  not,  so 
lar  ax  the  plaintiff' s  rights  were  concerned,  be  cor- 
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rectly  described  as   "  ancestral  property  "  in  the 

defendants'  hands  from  which  she  would  be  entitled 

to  maintenance  ;  inasmuch  as  during  the  father's 

lifetime,  it  was  not  in  any  sense  ancestral,  and  the 

sons  had  no  co- parcenary  interest  in  it,  but  merely 

the   contingent  interest   of   taking    it    on     their 

father's  death  intestate,  and  in  the  case  of  the 

plaintiflf's  husband,  such  interest,  by  reason  of  his 

predeceasing    his    father,    never    became    vested. 

Adhibhai  v.  Cursandas    Nathu,    I.  L.  R.  11  Bom. 

l')9,  dissented  from  on  this  point.     Savitribai  v. 

lAiximibai,!.  L.  R.  2  Bom.  573,  referred  to.     Held^ 

however,  that  the  father  was  under  a  moral,  though 

not  a  legal,  obligation  not  only  to  maintain  his 

widowed  daughter-in-law  during  his   lifetime,  but 

also    to   make  provision  out  of  his  self-acquired 

property    for    her   maintenance  after   his   death ; 

and    that    such    moral    obligation  in  the  father 

became,  by  reason   of    his  self-acquired  property 

having   come    by   inheritance    into  the  hands  of 

his  surviving    son,  a  legal  obligation   enforceable 

by   suit  against  that  son   (who    took  the  estate 

not  for   his  own   beneBt,    but  for  the    spiritual 

benefit  of  the   last  proprietor)   and   against   the 

property     in     question.     Adhibai     v.    Cursandas 

Nathu,  I.  L.  B.  11  Bom.  199  ;   Ganga  Bai  x.  Sita 

Ram,  I.  L.  R.  1  All.  170  ;  Kalu  v.  Kashibai,  I.  L.  R. 

7  Bom.  127  ;  Khetramani  Dasi  v.  Kashi  Nath  Das, 

2  B.  L.  R.  A.  C.  15  ;   Rajjomoney  Dossee  v.  Shib- 

ch'tnder   MuHick,    2    f/yde,   lOZ  ;    and   Tuhhi   v. 

Qopal  Rai,  I.  L.  R.  6  All.  632,  referred  to.     Janki 

V.  Nand  Ram    .         .         .     I.  Ii.  R.  11  All.  194 


( 


52. 


Son's    w^idow — Sdf-acquired 


property — Property  inherited  from  maternal  grand- 
father. A  Hindu  died,  leaving  property  with  his 
widow,  of  which  a  portion  was  self-acquired  and 
the  remainder  had  be>^n  inherited  by  him  from  his 
maternal  grandfather.  He  had  also  by  will  de- 
vised certain  items  to  his  wife.  His  son,  who  had 
predeceased  him,  had  also  left  a  widow,  who  now 
claimed  maintenance  from  her  mother-in-law. 
Held,  that,  inasmuch  as  property  inherited  from 
a  maternal  grandfather  is  not  self -acquired,  the 
rule  of  non-liability  for  maintenance  relating  to 
self-acquired  property  ought  not  to  be  extended 
to  property  of  this  description,  which  was  there- 
fore Uable  to  the  maintenance  claimed.  Semble : 
That  the  moral  obligation  to  support  a  son's 
widow,  to  which  her  father-in-law  is  subject,  ac- 
quires on  his  death  the  force  of  a  legal  obhgation  as 
against  his  self-acquired  assets  in  the  hands  of  his 
hf'ir  ;  and  that  a  testamentary  deposition  of  such 
self -acquired  assets,  made  in  favour  of  volunteers 
by  a  person  moraUy  bound  to  provide  mainten- 
ance, cannot  affect  the  position  of  a  party  whose 
moral  claim  has  become  a  legal  right.  Ammakannu 
V.  Appu,  I.  L.  R.  11  Mad.  91.  con^ifiered. 
Ranoammal  v.  Echammal   I.  Ii.  K.  22  Mad.  305 


53. 


Claim 


of 


daughter-in-law    against    sdf-acquired    property    of 
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Jier  father-in-law  in  hands  of  his  heirs.  The  widow 
of  a  predeceased  son,  who  lived  in  union  with  his 
father,  has  a  legal  right  to  maintenance  from  her 
mother-in-law  out  of  the  self -acquired  property  of 
the  father-in-law  to  which  his  widow  has  succeeded 
as  his  heir.  A  son's  widow  has  no  legal  claim  for 
maintenance  against  seK-acquired  property  in  the 
hands  of  her  father-in-law,  but  when  such  pro- 
perty devolves  upon  his  heirs,  the  daughter-in-law 
has  a  claim  against  it  in  their  hands  for  mainten- 
ance if  her  husband  had  Hved  in  union  with  his 
father.     Yamunabai  v.  Makubai 

I.  L.  R.  23  Bom.  608 


54. 


—  Daughter-in-law 


— Her  claim  to  mainteimnce  against  self-acquired 
'property  devised  by  her  father -in-laiv.  The  widow 
of  a  predeceased  unsepxrated  ^on  has  no  right  to 
maintenance  from  a  person  to  whom  her  father- 
in-law  has  bequeathed  th  ?  whole  of  his  self-acquired 
property.  Yamunabai  v.  Manubai,  I.  L.  R. 
23  Bom.     608,     referred     to    and     distinguished. 

BaI  PaRVATI  v.  TaRWADI  DOLAIEAM  (1900) 

I.  Ii.  R.  25  Bom.  263 


55. 


Bengal  school- 


Mitakshara — Widowed  daughter-in-law,  maintenance 
of — Moral  obligation — Heir  of  father-in-law — Legal 
obligations-^ Moral  right,  forfeiture  of — Severance  from 
father  in-law' s  family.  It  is  the  duty  of  the  father- 
in-law  to  maintain  his  widowed  daughter-in-law. 
This  obligation  is  legally  enforceable  where  the 
father-in-law  has  by  survivorship  obtained 
property  in  which  his  son  had  a  vested  interest, 
as  in  a  Mitakshara  family.  Where  the  father, 
on  the  death  of  his  son,  does  not  become  entitled 
to  any  interest  or  property  which  the  son  had, 
the  obligation  to  maintain  the  son's  widow 
is  only  moral,  and  cannot  be  enforced  in  a  Court 
•of  law.  Khetromoni  v.  Kashinath,  2  B.  L.  R. 
(A.  C.)  15,  followed.  The  moral  obligation  in 
the  father  to  maintain  his  widowed  daughter-in-law 
becomes  a  legal  obUgation  in  the  inheritor  of  his 
property.  Janki  v.  Nandram,  I.  L.  R.  11  All. 
194,  and  Kamini  Dassee  v.  Chandra  Pode  Mondle, 
1.  L.  R.  17  Calc.  393,  followed.  The  right  to 
be  maintained,  where  it  exists,  is  not  necessarily 
forfeited  by  a  widow  who  resides  away  from  her 
father-in-law's  house,  as  long  as  she  remains  chaste. 
Raja  PirtheeSing  v.  Rani  Raj  Kower,  20  W.  R.  21  ; 
Kasturbai  v.  Shivajiram,  I.  L.  R.  3  Bom.  372 ; 
and  Gokibai  v.  Lakhmidas  Khimji,  I.  L.  R.  14  Bom. 
490,  followed.  If,  therefore,  the  daughter-in-law 
remains  a  dependent  member  of  her  husband's 
family,  the  mere  fact  of  her  residence  elsewhere 
will  not  disentitle  her  to  maintenance.  Where  a 
daughter-in-law  leaves  her  father-in-law's  house 
during  his  lifetime,  with  the  intention  of  residing 
permanently  in  her  father's  house  as  a  member 
of  his  household,  and  demands  and  obtains  from  her 
father-in-law  a  Government  Promissory  Note 
belonging  to  her  husband,  which  was  all  the  money 
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she  considered  herself  entitled  to,  and  intends  to 
and  does  sever  herself  from  her  deceased  husband's 
family,  though  she  leaves  the  house  without  any 
quarrel  with  her  father-in-law,  she  ceases  to  be  a 
dependent  member  of  her  father-in-law's  family,  and 
there  is  no  longer  any  moral  liability  on  the  father- 
in-law  to  support  her.  There  being  no  moral  liabil- 
ity on  the  father-in-law,  there  is  no  legal  Uability 
on  the  person,  who  takes  his  property,  to  maintaia 
the  widowed  daughter-in-law.  Siddesury  Dasseb 
V.  Jonardan  Sarkar  (1901)     .     5  C.  W.  N.  549 


56. 


Separate    main^ 


tenance  of  widowed  daughter-in-law — Dependent 
member — Non-residence  with  the  husband's  family — 
Moral  obligation  of  the  father-in-law — Legal  obli- 
gation of  his  heir — No  distinction  between  Daya- 
bhaga  and  Mitakshara  law.  A  Hindu  widow 
does  not  forfeit  her  right  to  separate  mainten- 
ance out  of  the  property  inherited  from  her  father- 
in-law  by  reason  of  non-residence  with  the  family 
of  her  deceased  husband,  unless  such  non-residence 
be  for  unchaste  or  immoral  purposes.  The  fact 
that  a  widowed  daughter-in-law  has  taken  up  her 
residence  apart  from  her  father-in-law  with  her 
own  parents  or  relations  does  not  annul  his  moral 
obligation  to  maintain  her.  It  may  remain  dormant 
or  in  abeyance,  but  it  subsists  continuously ;  and, 
whether  it  be  dormant  or  active  at  the  death  of  the 
father-in-law,  it  devolves  as  a  subsisting  obligation 
upon  his  heirs,  and  is  transformed  into  a  legal  obli- 
gation. The  term  "  dependent  member "  of  a 
family  does  not  necessarily  mean  "  resident  mem- 
ber." There  is  no  valid  ground  for  making  any 
distinction  between  the  rights  of  maintenance  of  a 
Hindu  widow  under  the  Bengal  and  under  the 
Mitakshara  law.  Raja  Pirthee  Sing  v.  Rani  Raj 
Kooer,  12  B.  L.  R.  {P.  C.)  238  ;  Kasturbai  v.  Shiva- 
jiram, I.  L.  R.  3  Bom.  372 ;  Narayanrao  Ratii 
Chandra  Pant  v.  Ramabai,  I.  L.  R.  3  Bom.  415  ; 
Janki  v.  Nand  Ram,  I.  L.  R.  11  All  194 ; 
Mokhoda  Das  I  v.  Nando  Lall  Haldar,  I.  L.  R.  28 
Calc.  278  ;  Khetramani  Dasi  v.  Kashinath  Das,  2 
B.  L.  R.  {A.  C.)  15  ;  Rangammal  v.  Echammal, 
I.  L.  R.  22  Mad.  304  ;  Yamunbai  v.  Manubai, 
L  L.  R.  23  Bom.  609  ;  Kamini  Dassee  v.  Chandra 
Pode  Mondle,  I.  L.  R.  17  Calc.  373,  referred 
to  and  discussed.  Siddesury  Dassee  v.  Jonardan 
Sarkar  (1902) 

I.  Ii.  R.  29  Calc.  557  :  s.c.  6  C.  W.  N.  530 


(w)  Step- mother. 

57,  Obligation  of  step -son   to 

support  step-mother — Family  property.  Under 
the  Hindu  law,  there  is  no  legal  obligation  upon  a 
step-son  to  support  a  step-mother  independently  of 
the  existence  in  his  hands  of  family  property.  Bai 
Daya  v.  Natha  GoBiNDLAL  I.  li.  R.  9  Bom.  279 

58. Step-mother  and  step- sister 

Liability  of  zamindari  property  for,  after  parti- 

8b2 
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lion.  A  suit  was  brought  for  maintenance  by  the 
step- mother  and  step-sister  of  a  zamindar  to  be  paid 
out  of  the  income  of  the  zamindari.  The  defendant 
contended  that  a  partition  having  taken  place  of  all 
the  partible  property  of  the  family,  and  shares 
having  been  allotted  to  the  defendant's  step- 
brothers, the  sons  and  brothers  of  the  plaintiffs, 
the  plaintifi's  claim  to  maintenance  was  hmited  to 
the  property  of  the  defendant's  brother,  and 
the  plaintiffs  had  no  claim  to  maintenance 
against  the  defendant.  Held,  that  the  defendant 
was  liable  to  pay  and  contribute  to  the  main- 
tenance of  the  plaintiffs,  not  only  out  of  the  parti- 
ble property  which  he  had  obtained  upon  the 
partition,  but  also  out  of  the  income  of  the 
zamindari.  Sivanananja  Perumal  Sethurayer 
V.  Meenakshi  Ammal     .         .  5  Mad.  377 


(w)  Widow. 

59.  .^ Nature  of  widow's  right — 

Maintenance  to  widow  not  erpressed  nor  denied  by 
will — Gift  of  stridhan.  The  right  to  maintenance 
being  one  given  to  a  widow  by  the  Hindu  law,  that 
right  cannot  be  taken  away  except  by  express 
language  to  that  effect.  A  gift  of  stridhan  is  not 
equivalent  to  a  provision  for  maintenance.    Joy- 

TARA    V.    RaMHARI   SiRDAR 

I.  L.  K.  10  Calc.  638 


60. 


Widow,  right    of,    to    be 


maintained.  A  Hindu  widow  has  a  right  to  be 
treated  with  kindness  and  suitably  maintained. 
Ramnath  Roy  Chowdhry  v.  Arnee  ICally  Debia 

W.  R.  1864,  177 


61. 


Mitakshara  law 


—  Widow  with  sons.  A  Hindu  widow  has  simply  a 
right  to  be  maintained  out  of  her  husband's  pro- 
perty by  Mitakshara  law,  where  there  are  sons. 
Meherban  Singh  v.  Sheo  Koonwer  1  Agra,  106 

62.  Destitute  widow. 

A  Hindu  widow,  if  destitute  of  the  means  of 
living,  is  entitled  to  maintenance  from  her  hus- 
band's relatives,  although  she  may  have  shared 
her  husband's  estate,  and  supported  herself  for  a 
long  period  by  trading.  Bai  Lakshmi  v.  Lakhmi- 
DAS  GoPAL  Das  .         .         .        IBom.  13 


63. 


Joint    ancestral 


property-  It  was  held  that  a  Hindu  widow  was 
entitled  to  be  supported  out  of  the  joint  ancestral 
estate  of  the  family  of  which  her  husband  was  a 
member.    Lalti  Ktjab  v.  Ganqa  Bishan 

7  N.  W.  261 


64. 


Right   of  widow 


to  maintenance  from  relations  with  assets  of  hus- 
band. Although  the  relations  of  the  husband  of  a 
Hindu  woman,  deserted  by  him,  may  not  be  under  a 
personal  liabihty  to  support  her,  yet,  if  they  have 
property  of  the  husband  in  their  hands,  his  wife  is 
entitled  to  be  maintained  out  of   the   husband's 
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estate  to  the  extent  of   the  proceeds  of    one- third' 
thereof.    Ramabai  v.  Trimbak  Ganesh  Desai 

9  Bom.  283 


65. 


Relatives 


of 

husband — Ancestral  property — Mitakshara  law. 
Held,  bj'  the  Full  Bench,  that  a  Hindu  widow  is 
not  entitled  under  the  Mitakshara  to  be  mantained 
by  her  husband's  relatives,  merely  because  of  the 
relationship  between  them  and  her  husband.  Her 
right  depends  upon  the  existence  in  their  hands  of 
ancestral  property.  Held,  on  the  case  being  returned 
to  the  Division  Bench,  that  the  fact  that  the  de- 
fendant in  this  case  was  in  possession  of  ancestral 
immoveable  property  at  the  death  of  his  son  and 
had  subsequently  sold  such  property  to  pay  his 
own  debts,  did  not  give  the  son's  widow  any  claim 
to  be  maintained  by  him.     Ganoa  Bai  r.  Sita  Ram 

I.  li.  K.  1  All.  170 

66. Relatives  of 

husband — Ancestral  property — Widow  voluntarili/ 
living  apart  from  husband's  relatives.  In  the 
Island  or  Presidency  of  Bombay,  a  Hindu  widow^ 
voluntarily  living  apart  from  her  husband's  rela- 
tives, is  not  entitled  to  a  money  allowance  as  main- 
tenance from  them  if  they  were  separated  in  estate 
from  him  at  the  time  of  his  death,  nor  is  she  en- 
titled to  such  maintenance  from  them  whether  they 
were  separated  or  unseparated  from  him  at  the 
time  of  his  death,  if  they  have  not  any  ancestral 
estate  or  estate  belonging  to  him  in  their  hands. 
The  doctrine,  that  in  certain  relationships  and 
independentl^'^of  the  possession  of  ancestral  estate, 
maintenance  is  a  legal  and  imperative  duty,  while 
in  other  relationships  it  is  only  a  moral  and  op- 
tional duty,  di.scussed.  Semble :  A  Hindu  widow,, 
who  has  received  a  full  share  as  and  for  her  main- 
tenance, cannot,  when  she  had  exhausted  it,  en- 
force from  the  relatives  of  her  husband,  or  from 
the  family  estate,  a  further  allotment,  or  a  money 
allowance  for  maintenance.  8,  a  Hindu  widow, 
voluntarily  living  apart  from  her  husband's  family, 
sued  his  paternal  uncle,  the  nearest  surviving  male 
relative  of  her  husband,  for  a  money  allowance  as 
maintenance.  Held,  that  such  suit  was  unsustain- 
able for  either  of  the  two  following  reasons,  viz.,  (i) 
that  the  defendant  was  separated  inesta,te  from  the 
plaintiff's  husband  at  the  time  of  his  death  ;  (ii)  that 
at  the  institution  of  the  sdit  the  defendant  had  not  \rt 
his  hands  any  ancestral  estate,  or  any  estate  which 
had  belonged  to  the  plaintiff's  husband.  Decisions 
of  the  Bombay  Sudder  Adawlat  on  the  right  to  main- 
tenance reviewed.  Bai  Lakshmi  v.  Lakhmidas 
Oopaldas,  1  Bom.  13  ;  Chandrabhagabai  v.  Kashi- 
nath,  2  Bom.  323  ;  and  Timmappa  v.  Parmeshriam- 
ma,  5  Bom.  A.  C.  130,  disapproved.  Udaram 
Sitaram  y.  Sonkabai,  10  Bom.  483^  considered. 
Rujjomoney  Dossee  v.  Shibchunder  Mullick,  2 
Hyde,  103  ;  Khetramani  Dasi  v.  Kashinath  Das,^ 
2  B.  L.  R.  A.  C.  15  ;  and   Qangdbai  v.  Sitaram, 
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I.    L.    B.    1    All.    170,   approved  and   followed. 
Saviteibai  v.  Ltjximibai   .    I.  Ij.  R.  2  Bom.  573 


67. 


—  Relatives 
In    a    suit 


of 


husband — Ancestral  property.  In  a  suit  by 
Hindu  A\idow  against  her  husband's  brother  for  an 
allovs'ance  as  maintenance  and  for  the  expenses  of  a 
pilgrimage  :  Held  (following  the  case  of  Savitribai 
V.  Luximibai,  I.  L.  JR.  2  Bom.  573),  that  the 
defendant  was  not  liable,  inasmuch  as  he  was  not  in 
possession  of  any  ancestral  property  and  had  not 
Teceived  any  property'  from  the  plaintiff's  husband. 
Apaji  Chiisjtaman  v.  Gungabai 

I.  Ij.  R.  2  Bom.  632 


68. 


Obligation        of 


brothers  to  maintain  widow  of  a  brother  who  pre- 
deceased their  father  whose  property  they  have  in- 
herited. The  principle  that  an  heir  succeeding  to 
property  takes  it  for  the  spiritual  benefit  of  the  late 
proprietor,  and  is  therefore  under  a  legal  obHgation 
to  maintain  persons  whom  the  late  proprietor  was 
moralty  bound  to  support,  has  ample  basis  in  the 
Hindu  law  of  the  Bengal  school.  It  is  immaterial 
whether  the  property  so  inherited  is  moveable  or 
immoveable.  In  each  case  it  must  be  determined 
whether,  having  regard  to  the  relationship,  the 
means,  and  various  other  circumstances  of  the 
party  claiming  maintenance,  the  late  proprietor  was, 
according  to  the  principles  of  the  Hindu  law  and 
to  the  usages  and  practice  of  the  Hindu  people, 
morally  bound  to  maintain  that  party.  The  above 
principle  is  applicable  to  the  case  of  a  widow  claim- 
ing maintenance  from  her  husband's  brothers  who 
had  inherited  her  father-in-law's  property,  her  own 
husband  having  predeceased  his  father.  Janki  v. 
Nandram,  I.  L.  B.  11  All.  194,  followed.  Pro- 
vided, therefore,  that  there  is  nothing  to  show  that 
she  was  not  a  dependent  member  of  her  father-in- 
law's  family  within  the  meaning  of  the  rule  of  Hindu 
law  enjoining  a  moral  obUgation  on  a  person  to 
maintain  such  members  of  his  family,  such  a  widow 
was  entitled  to  maintenance.  Kamini  Dassee  v. 
Chandra  Pode  Mondle    .  I.  L.  R.  17  Calc.  373 

69. Bight       of       a 

widoiv  to  receive  maintenance  from  her  husband^s 
brothers  and  nephew — Death  of  the  plaintiff^  a 
husband  prior  to  his  father'' s  death.  In  a  joint  Hindu 
family  governed  by  the  Mitakshara  law,  the  property 
of  8,  the  father,  consisted,  at  any  rate  partly,  of 
ancestral  property.  He  died  leaving  three  sons  and 
one  grandson  (son  of  a  predeceased  son).  A,  another 
son  of  8,  died  childless  before  his  father,  leaving  his 
widow,  the  plaintiff.  In  a  suit  by  her  against  the 
/brothers  and  the  nephew  of  her  husband  for  main- 
tenance, in  which  she  claimed  R 100  a  month  :  Held, 
that,  as  the  plaintiff's  husband  had  a  vested  interest 
in  the  ancestral  property,  and  could  have,  even 
during  his  father's  lifetime,  enforced  partition  of 
that  property,  and  as  the  Hindu  law  provides  that 
.Jfche   surviving   co-parceners   should   maintain    the 
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widow  of  a  deceased  co-parcener,  the  plaintiff  was 
entitled  to  maintenance.  Khetramani  Dasi  v. 
Kashinath  Das,  2  B.  L.  B.  A.  C.  15  ;  10  W.  B.  F. 
B.  89;  Laljeet  Singh  v.  Baj  Coomar  8ingh,  12  B.  L. 
B.  373  :  20  W.  B.  337  ;  8uraj  Bansi  Koer  v.  Sheo 
Persad  8ingh,  I.  L.  B.  5  Cede.  148 ;  Janki  v. 
Nand  Bam,  1.  L.  B.  11  All.  194  ;  Kamini  Dassie 
V.  Chandra  Pode  Mondle,  I.  L.  B.  17  Calc.  373  ; 
and  Adhibai  v.  Cursandas  Nathu,  I.  L.  B.  11 
Bom.  199,  referred  to.  Devi  Persad  v.  Gun- 
WANTi  Koer  .         .  I.  L.  R.  22  Calc.  410 


70. 

decree 


Execution 


^1 

for    maintenance    of    widow — Liability    of 

ancestral  estate.  Maintenance  decreed  to  a  co- 
parcener's widow  by  reason  of  her  exclusion  from 
succession  in  a  joint  family  cannot  be  regarded  as  a 
charge  on  the  family  estate,  or  the  decree  treated  as 
a  decree  against  the  managing  member  of  the  family 
for  the  time  being.     Muttia  v.  Virammal 

I.  li.  R.  10  Mad.  283 


71. 


Bight  of  main- 


tenance out  of  property  fraudulently  alienated  by 
husband  without  consideration — Bight  of  suit. 
Quaere'.  {Per  Collins,  C.  J.,  and  Benson,  J.) — 
Whether  a  widow  might  successfully  maintain  a 
claim  for  maintenance  out  of  property  alienated  by 
her  husband  without  consideration  and  fraudulently 
if  she  herself  was  no  party  to  the  fraud.  Raxgam- 
MAL  V.  Venkatachari     .    I.  Xi.  R.  20  Mad.  323 


72 1 

ment,     effect 
family   house 


Private     agree- 
right — Widow    residing    in 

A 


of,    on 

■Waiver  of  right  to  maintenance. 
right  to  maintenance  bequeathed  to  a  person  is  not 
affected  by  any  private  arrangement  entered  into  by 
the  members  of  the  testator's  family  who  are  liable 
to  pay  the  maintenance  as  a  charge  on  the  testator's 
estate.  A  plaintiff,  however, who  has  resided  in  and 
been  supported  by  the  family  for  twelve  years  after 
the  testator's  death  without  claiming  the  mainten- 
ance bequeathed  to  her  is  presumed  to  have  waived 
her  right.  Ram  Lall  Mookerjee  v.  Tara  Soon- 
DERY  Debia  .         .         .         .        "W.  R.  1864,  3 


73. 


—  Obligation        of 
of     widow.     Held, 


husband'' s  brother — Separation 
that  a  Hindu  widow  is  entitled  to  maintenance  from 
her  husband's  brother,  whether  separated  or  not, 
notwithstanding  the  non-receipt  by  the  latter  of  her 
husband's  assets.  There  is  nothing  in  the  Hindu 
law  to  prevent  the  Court  in  its  discretion  awarding  a 
widow  separate  maintenance.  Former  decision 
commented  on.  Timmappa  Bhat  v.  Parmesh- 
riamma      ....     5  Bom.  A.  C.  180 


74. 


Widow     leaving 


husband's  house.  A  widow's  right  to  maintenance 
does  not  cease  on  her  leaving  her  husband's  house. 
Sreeeam  Bhuttacharjbb  v.  Puddomookhbe 
Debia      .         .         .         .  9  W.  R,  152 
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(n)  Widow — contd. 

Widow  leaving  husband's 


house.  A  Hindu  widow  who,  for  no  improper 
purpose,  leaves  her  husband's  family  does  not 
thereby  forfeit  her  right  to  maintenance.  Ahollya 
Bhai  Debia  v.  Ltjhkee  Monee  Debia  6  W.  R.  37 


76. 


—    Widow   leaving 
maintenance   of 


husband's  house.  Where  the  mamrenance  ot  a 
Hindu  widow  was  not  made  by  her  deceased  husband 
dependent  upon  her  living  with  his  family,  she  is 
entitled  to  it,  notwithstanding  she  leaves  the  house 
of  his  family  and  go  to  that  of  her  father.  Surno- 
moyee  Dassee  v.  Gopaul  Lall  Doss 

Marsh.  497 


Widow    leaving 


77 ^ 

husband's  house — Widow  in  needy  circumstances. 
Semhle  :  Separation  from  her  husband's  family  does 
not  deprive  a  Hindu  widow  of  her  right  to  claim 
maintenance  from  them,  if  she  happens  to  be  in 
needy  circumstances.  Cha^tdrabhagabhai  v. 
Kashinath  Vithal    2  Bom.  341  :  2nd  Ed.  323 

78. Widow    leaving 

husband's  house  and  family.  Although  the  Shastras 
impose  on  a  Hindu  widow  the  duty  of  living  with  her 
deceased  husband's  relatives,  the  duty  has  been  re- 
garded by  the  British  Courts  as  a  moral  duty  which 
they  will  not  lend  their  aid  to  enforce,  and  of  which 
the  non-performance  c?oes  not  deprive  the  widow  of 
her  right  to  inherit.  By  consent  of  the  parties,  and 
for  the  protection  of  the  estate,  which  consisted 
of  cash,  the  Court  ordered  the  amount  to  be  invested 
in  Government  promissory  notes  in  the  joint  names 
of  the  widow  and  brothers  of  the  deceased,  and 
directed  that  the  interest  should  be  paid  to  the  sole 
receipt  of  the  Avidow,  with  liberty  for  her  to  apply 
to  the  Court  to  order  a  sale  if  any  necessity  arose 
which  would  justify  a  sale  under  the  Hindu  law. 
Umrit  Koweree  v.  Kidernath  Ghose 

3  Agra  182 

79.   Widow    leaving 

husband's  house  and  jamily — Sefxirate  residence. 
The  widow  of  a  co-parcener  in  a  Hindu  family  is  not 
entitled  to  separate  maintenance  in  the  absence  of 
special  cii-cumstances  necessitating  her  withdrawal 
from  the  family  and  separate  residence.  Authorities 
on  the  subject  reviewed .  The  \\  ido w  of  a  co- parcener 
is  not  in  Bombay  entitled,  as  in  Bengal,  to  her  hus- 
band's share  to  use  at  her  discretion  for  life.  All 
she  can  strictly  demand  is  a  suitable  maintenance 
when  necessary,  and  whatever  is  required  to  make 
such  a  demand  effectual.  Rango  Vina  yak  Dev  v. 
Yamtjnabai   .         .         .        I.  li.  R.  3  Bom.  44 


80. 


Eight  to    select 


residence.  By  the  Hindu  common  law  the  right  of  a 
widow  to  maintenance  is  one  accruing  from  time  to 
time  according  to  her  want  and  exigencies.  A  sta- 
tute of  limitation  might  do  much  harm  if  it  should 
force  wddoAvs  to  claim  their  strict  rights  and  com- 
mence litigation  which,  but  for  the  purpose  of  keep- 
ing alive  their  claim,  would  not  be  necessary  or  desir- 
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able.  In  a  suit  brought  by  the  widow  against  the 
eldest  son  for  maintenance,  it  was  pleaded  that 
under  the  will  of  the  husband  it  was  a  condition 
precedent  to  the  plaintiff's  right  to  maintenance 
that  she  should  live  under  the  same  roof  and  in  joint 
family  with  the  defendant.  It  was  further  pleaded 
that  there  having  been  no  demand  and  refusal  of 
maintenance  the  plaintiff  had  no  cause  of  action. 
Held,  that  there  was  no  condition  in  the  will  making 
the  plaintiff's  right  to  maintenance  dependent  upon 
her  living  under  the  same  roof  M-ith  the  defendant^ 
and  that  she  was  therefore  left  in  the  ordinary 
position  of  a  Hindu  widow,  in  whose  case  separation 
from  the  ancestral  home  would  not  generally  dis- 
entitle her  to  maintenance  suitable  to  her  rank  and 
position.  Narayaxrao  Ramchandra  Pant  v. 
Ramabai     .         .         .  1. 1,.  R.  3  Bom.  415 

li.  R.  6  I.  A.  114 


81. 


Separate      maintenance — 


Right  to  select  residence.  A  Hindu  widow  is  not 
bound  to  reside  with  the  family  of  her  husband, 
and,  if  he  were  in  union  with  them  at  the  time  of  his 
death,  she  is  entitled  to  a  separate  maintenance 
where  the  family  property  is  sufficiently  large  to  ad- 
mit of  an  allotment  of  sejmrato  maintenance  to  her. 
Where,  however,  the  plaintiff,  a  Hindu  widow,  was 
satisfied  for  several  years  Anth  the  maintenance,. 
rt2.,  RIG  per  annum,  fixed  in  an  agreement  exe- 
cutcxi  by  her  and  the  defendant,  and  where  the 
family  of  the  husband  was  large  and  the  family 
property  small,  the  defendant  l)eing  \nlling  to  main- 
tain her  in  his  house  like  the  other  members,  the 
High  Court  declined  to  increase  the  amount,  but 
gave  the  widow  the  right  to  elect  between  taking 
that  sum  and  living  separately,  or  acce])tirg  the 
defendant's  offer  to  receive  and  maintain  her  in 
his  own  house  in  the  same  manner  as  the  other 
members  of  his  family.  Ramchaxdra  V'ishnu 
Bap  at  v.  Saounabai  I.  Ii.  R.  4  Bom.  261 


82. 


Right       of     a 


widow  to  maintenance,  although  livin<j  ajxtrt  from 
her  husband's  family.  A  Hindu  widow  docs  not 
forfeit  her  right  to  maintenance  out  of  family  pro- 
perty chargeable  therewith  by  reason  of  non-resi. 
dence  with  the  family  of  her  husband,  except  such 
non-residence  be  for  unchaste  or  immoral  purposes. 
Where  there  is  family  property  available  for  main- 
tenance, it  lies  upon  the  parties  resisting  the  claim 
to  separate  maintenance  to  show  that  the  circum- 
stances are  such  as  to  disentitle  the  widow  thereto, 
e.g.,  that  she  resides  separately  from  her  husband's 
family  for  immoral  purposes,  or  that  the  family 
property  is  so  small  as  not  reasonably  to  admit  of 
an  allotment  to  her  of  a  separate  maintenance. 
Kasturbai  v.  Shivajiram  Devktjrna 

I.  Ii.  R.  3  Bom.  872 


83. 


Separate    main' 


tenance  and  residence — Family   property    too  small 
to  admit    of     allotment    of    separate    maintenance. 
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Where  the  family  income  was  too  small  to  admit  of 
an  allotment  to  a  widow  of  a  separate  maintenance, 
and  there  was  no  family  house,  but  a  small  portion  of 
land  which  was  the  site  of  a  house : — Held,  that 
the  widow  was  not  entitled  to  a  separate  mainten- 
ance, but  might  be  allowed,  if  she  so  desired,  to 
occupy  during  her  Ufetime  a  portion  of  the  land,  not 
exceeding  one-third.     Godavaribai  v.  Sagtjnabai 

I.  li.  E.  22  Bom.  52 


84. 


Suit        against 


father-in-law — Defence  that  plaintiff   was   provided 
for  hy  her  husband^  s   will — Effect  of  direction  in 
husband''s  will  that  widow  should  reside  in  family 
house.     The  plaintiff,  after  the  death  of  her  husband 
A,    sued    her   father-in-law   for   maintenance.     A, 
although  not  adopted,  had  always  been  treated  by 
his  maternal  grandfather  N  as  his  son.     They  lived 
together,    and   after  N's  death,  in  1873,  A  and  his 
wife  (the  plaintiff)  continued  to  Uve  occasionally 
with  N's  widow  M.     A  died  in  1876  without  issue, 
leaving  the  plaintiff,  his  widow,  who    was  then  a 
minor  of  the  age  of  fourteen.     A  left  a  will  and 
appointed  M  his  executrix.     In  his  will  he  spoke 
of  himself  as  the  adopted  son  of  N  (which  he  was 
not),  and  he  purported  by  it  to  dispose  of  A^'s  pro- 
perty.    He  bequeathed  ornaments  of  the  value  of 
B 2,000  to  his  wife,  and  he  directed  that,  if  she  re- 
sided in  the  house  of  his  father  (the  defendant)  or 
in  the  house  of  M,  she  should  be  paid  R 10  a  month 
as  maintenance  by  M  ;  but  if  she  went  to  live  else- 
where, that  only  117  a  month  should  be  paid  to  her. 
M  proved  the  will.     In  1879  the    plaintiff  left  M's 
house  and  went  to  live  with  her    mother ;   and  in 
1889  she  filed  this  suit  against  her  father-in-law, 
the  defendant,  for  maintenance.     The  defendant 
pleaded  that  the  plaintiff  was  provided  for  by  her 
husband's  will,  and  further  that  the  plaintiff  had 
failed  to  obey  her  husband's  direction  to  reside 
either  in  Jf 's  house  or  the  defendant's   house,  and 
that  therefore  she  was  not  entitled  to  a    separate 
maintenance.     Held,  that    the    plaintiff    was    not 
bound  to  enforce  her  claim  under  her  husband's  will 
in  heu  of  claiming  maintenance  from  her  father-in- 
law.     In  answer  to  plaintiff's  claim,  the  defendant 
was  bound  to  show  that  she  was  possessed  of  pro- 
perty out  of  which  she  could  maintain  herself,  and 
he  did  not  discharge  that  onus  by  showing  that  by 
suing  M  she  might  possibly  recover  the     main- 
tenance provided  for  her  by  the  will.     Held,  also, 
that  the  plaintiff  was  entitled  to  separate  main- 
tenance from  the  defendant.     The  general  rule  of 
law  is  that  a  Hindu  widow  is  not  bound  to  reside  in 
her  deceased  husband's  family  house  and  does  not 
forfeit  her  right  to  maintenance  out  of  her  husband's 
estate  by  going  to  reside  elsewhere,  unless  she  goes 
elsewhere    for    an     improper    purpose.      Quosre  : 
WTiether    that  rule  appRes  if  she  goes  to  reside 
elsewhere  notwithstanding  a  direction  in  her  hus- 
band's will  that   she  shculd  reside   in  the  family 
house.     Gokibai  v,  Lakhmidas  Khimji 

I.  Ij.  B.  14  Bom.  490 
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85.. Residence  in 

family  house  directed  by  hisband.  A  Hindu  widow, 
whose  husband  has  directed  that  she  shall  be 
maintained  in  the  family  house,  is  not  entitled  to 
maintenance  if  she  reside  elsewhere  without 
cau&e.     GmiANNA  Murkundi  Naik  r.  Honama 

1. 1,.  R.  15  Bom.  236 

86. Widow    directed 


hy  the  husband  to  be  maintained  in  the  family 
house — Ju^t  cause  for  not  living  in  family  house — 
Imputation  of  unchastity.  A  Hindu  widow,  who  is 
directed  by  her  husband  to  be  maintained  in  the 
family  house,  is  not  entitled  to  maintenance  ,i  she 
resides  elsewhere  without  a  just  cause.  P,  a  Brah- 
min, re;- id  ed  at  Kava  and  died  there  in  1 874,  while 
his  wife  (the  plaintiff)  was  living  with  her  parents 
at  Dabhoi.  By  his  will  he  devised  the  greater  part 
of  h's  property  to  his  nephew  M,  and  bequeathed 
a  house  and  certain  other  property  to  his  wif'^;  "  if 
she  came  to  live  at  Kava."  In  1883  the  plaintiff 
sued  M  and  his  brother  for  arrears  of  niaintt  nance, 
alleging  that  they  were  in  possession  of  her  deceased 
husband's  property  and  therefore  were  liable  for  her 
maintenance.  The  defendants  pleaded  that  the 
plaintiff  led  an  immoral  life,  and  had  therefore  for- 
feited her  right  to  maintenance.  They  further 
contended  that  she  was  not  entitled  to  maintenance 
unless  and  until  she  came  to  reside  at  Kava,  as 
directed  by  her  husband's  will.  The  Assistant 
Judge  found  that  there  was  no  evidence  of  plaint- 
iff's unchastity,  and  that, under  the  circumstances, 
she  could  not  live  happily  at  Kava,  where  she  had 
no  relation  except  the  defendants,  who  had  en- 
deavoured to  blacken  her  character.  He  awarded 
the  plaintiff's  claim.  Held,  by  the  High  Court, 
confirming  the  decree,  that  the  plaintiff  had  "a 
just  cause  "  fcr  not  living  with  the  defendants. 
iVi  ULJi  Bhaishankar  v.  Bai  Ujam 

I.  li.  B.  13  Bom.  218 


87. 


—  Unchastity. — Residence  in 


husband^ s  family  house.  A  Hindu  widow  is  not 
bound  to  reside  in  her  deceased  husband's  family 
house  ;  and  she  does  not  forfeit  her  right  to  main- 
tenance out  of  her  husband's  estate  by  going  to 
reside  elsewhere,  unless  she  leaves  her  husband's 
house  for  the  purpose  of  unchastity  or  for  any 
other   improper  purpose.     Pirthee  Sinoh  v.  Raj 

KooER 12  B.  li.  R.  238 

20  W.  R.  21 
L.  R.  I.  A.  Sup.  Vol.  203 


Affirming  decision  of  Court  below  in 


2  N.  W.  170 


88. 


Act   XXI 


2850 — Unchastity — Loss  of  caste — Forfeiture  of 
rights  of  property.  Since  Act  XXI  of  1850  came 
into  force,  mere  loss  of  caste  does  not  occasion  a  for- 
feiture of  rights  of  property.  A  Hindu  widow  en- 
titled to  a  bare  or  starving  maintenance  under  a  de- 
cree made  in  a  suit,  brought  by  her  for  maintenance 
against  the  representatives  of  her  deceased  husband, 
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is  not  to  be  deprived  of  the  benefit  of  that  decree  by 
the  fact  that  she  has  since  its  date  been  leading  an 
incontinent  life.  Pirthee  Singh  v.  Raj  Kower,  12 
B.  L.  R.  23S:  20  W.R.  21,  distinguished.  Honama 
V.  TimannabhaT    .         .         I.  Ij.  R.  1  Bom.  559 

89 


Unchastity.     An 

unchaste  widow  is  not  entitled  to  a  bare  main- 
tenance. Honama  v.  Timannahhat,  I.  L.  R.  1 
Bom.  559,  followed.     Valu  v.  Ganga 

I.  li.  R.  7  Bom.  84 


90. 


Decree      liable 


to  he  set  aside  or  suspended  for  unchastity.  A 
decree  obtained  by  a  Hindu  widow  declaring  her 
right  to  maintenance  is  liable  to  be  set  aside  or  sus- 
pended in  its  operation  on  proof  of  subsequent 
unchastity  given  by  her  husband's  relatives,  either 
in  a  suit  brought  by  them  expressly  for  the  purpose 
of  setting  aside  the  decree  or  in  answer  to  the 
widow's  suit  to  enforce  her  right.  Vishnu 
Shambhog  v.  Manjamma       I.  L.  R.  9  Bom..  108 


91. 


_.  Suit  on    a  con- 


sent decree  to  recover  arrears  of  maintenance — 
Unchastity  of  widow — Starving  maintenance.  A  de- 
cree obtained  by  a  Hindu  widow  declaring  her  right 
to  maintenance  is  liable  to  be  set  aside  or  suspended 
in  its  operation  on  proof  of  subsequent  unchastity 
given  by  the  husband's  relatives,  either  in  a  suit 
brought  by  them  expressly  for  the  purpose  of  setting 
aside  the  decree  or  in  answer  to  the  widow's  suit  to 
enforce  her  right.  Upon  proof  of  such  subsequent 
unchastity,  the  widow  is  entitled  to  no  maintenance 
whatever.  Bishnu  Shamhhog\  v.  Manjamma. 
I.  L.  R.  9  Bom.  108,  and  Rama  Nath  v.  Rajonimoni 
Dasi,  I.  L.  R.  17  Calc.  674,  approved.  Daulta 
KuARi  V.  Meohu  Tiwari    .     I.  li.  R.  15  All,  382 

92.  Forfeiture        of 

toidow^s  right  to  maintenance  by  reason  of  unchas- 
tity. The  unchastity  of  a  widow  depri  ves  her  wholly 
of  her  right  to  maintenance,  and  the  fact  that  there 
has  been  an  agreement  as  to  maintenance  makes  no 
difference.  Valu  v.  Qanga,  I.  L.  R.  7  Bom.  84, 
and  Vishnu  Shambhog  v.  Manjamma,  I.  L.  R.  9 
Bom.  10  ',  followed.     Nagamma  v.  Virabhadra 

I.  li.  R.  17  Mad.  392 


93. 


Charge  on    property    for 


maintenance — Sale  of  estate.  A  Hindu  widow's 
claim  to  maintenance  upon  an  estate  does  not  neces- 
sarily render  the  sale  of  the  property  subversive  of 
her  right ;  for  even  if  there  be  no  other  property  out 
of  which  that  maintenance  can  be  derived,  there  is 
nothing  to  prevent  her  from  suing  to  establish  her 
right  to  make  her  maintenance  a  charge  upon  the 
property  sold.  Anund  Moyee  Goopto  v.  Gopal 
Chunder  Banerjee   .         .        "W.  R.  1864,  310 

94.  HuAband''s  pro- 
perty. A  wife  is  under  the  Hindu  law,  in  a  subordit 
nate  sense,  a  co-owner  with  her  husband  ;  he  cannot 
alienate  his  property,  or  dispose  of  it  by  vn\\  in  such 
a  wholesale  manner  as  to  deprive  her  of  mainten- 
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ance.  Hdd,  therefore,  where  a  husband  in  his 
lifetime  made  a  gift  of  his  entire  estate  leaving  his 
widow  without  maintenance,  that  the  donee  took 
and  held  such  estate  subject  to  her  maintenance. 
Jamna  v.  Machul  Sahu     .      I.  L.  R.  2  All.  315 


95. 


Husband^  s  pro- 


perty— Gift  of  his  property  by  a  husband  in  fraud 
of  his  widow^s  right  to  viaintenance — Nature  of 
wife's  interest  in  her  hiisband^s  property — Right  to 
partition — Transfer  by  her  of  her  interest — Release 
to  her  husband — Arrears  and  future  maintenance  a 
charge  on  property  of  deceased  husband.  A  Hindu 
husband  cannot  alienate,  by  a  deed  of  gift  to  his  un- 
divided sons  by  his  first  and  second  wives,  the  Nvhole 
of  his  immoveable  property,  though  self-acquired, 
without  making  for  his  third  wife,  who  is  destitute 
and  has  not  forfeited  her  risjht  to  maintenance,  a 
suitable  provision  to  take  effect  after  his  death. 
After  the  husband's  death,  she  is  entitled  to  follow 
such  property  in  the  hands  of  her  step-sons  to  re- 
cover her  maintenance  her  right  to  which  is  not 
affected  by  any  agreement  made  by  her  with  her 
husband  in  his  lifetime.  A  Hindu  wife  has  no  pro- 
perty or  co-ownership  in  her  husband's  estate,  in 
the  ordinary  sense,  which  involves  independent 
and  co-e^iual  powers  of  disposition  and  exclusive 
enjoyment.  Her  right  is  merely  an  inchoate  right 
to  partition  which  she  cannot  transfer  or  assign 
away  by  her  own  individual  act ;  and,  unless  such 
right  has  been  defined  by  partition  or  otherwise, 
it  cannot  be  released  by  her  to  her  husband. 
Narbadabai  V,  Mahadeo  Naravan 

I.  L.  R.  5  Bom  99 


96. 


Husband^ s  pro- 


perty— Charge  on  property  alienated  by  heirs. 
Held,  that  the  widow's  right  to  maintenance  being 
a  charge  on  the  property  forming  her  deceased  hus- 
band's estate  remains  claimable  out  of  the  pro- 
jKjrty,  not>vithstandiug  its  alienation  by  the  heirs 
unle<»8  she  bargains  to  forego  it.  Hekka  I^all  v. 
KousiLLAH    .         .  .         .    2  Agra,  42 

Tabunginee  Dassee  v.  Chowdry  Dw arkanath 
Mdssant  .         .         .         .  20  W.  R.  196 


97. 


Liability  of  heir 


The  heir  who  takes  and  becomes  possessed  of 
the  estate  of  the  deceased  must  be  held  to  continue 
to  be  primarily  responsible,  both  in  person  and  pro- 
perty, for  the  maintenance  of  the  widow,  even 
though  he  should  have  fraudulently  transferred 
that  estate,  or  otherwise  have  improperly  vested 
it,  and  the  widow  is  bound  to  look  to  the  heir  for  her 
maintenance  and  to  claim  if  from  him  primarily 
rather  than  from  the  estate  transferred  or  wasted, 
which  may  nevertheless  be  in  the  last  resort 
answerable  to  her  claim.  Ramchurn  Tewaree 
V.  Jussoda  Koonwer        .         .        2  Agra  134 


98. 


Nature  of  charge. 


The  maintenance   of    a   widow  is  by  Hindu  law 
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a  charge  upon  the  whole  estate,  and  therefore 
upon  every  part  thereof.  Ramchandra  Dikshit 
V.  Savitribai      .         .         .4  Bom.  A.  C.  73 


99. 


Family  property. 


A  Hindu  widow's  maintenance  is  a  charge  upon 
the  family  estate  in  whosoever  hands  the  estate 
may  fall.  Khukroo  Misrain  v.  Jhoomuck  Lall 
Dass  .         .         .         .  15  W.  R.  263 


100. 


Family  property 


— Mitahshara  law — Moveable  ancestral  property — 
Property  liable  for  maintenance — Immoveable  pro- 
perty purchased  with  profits.  Under  the  Mitak- 
shara  law,  moveable  ancestral  property  which 
remains  in  the  hands  of  a  father,  and  has  not  been 
partitioned  among  his  sons,  is  to  be  regarded  as 
a  fund  chargeable  with  the  maintenance  of  those 
•members  of  the  family  who  under  Hindu  law  have 
claims  for  maintenance  on  the  undivided  estate  of 
the  family.  All  ancestral  property  is,  while  it  re- 
mains undisposed  of  and  unpartitioned,  charged 
with  the  manintenance  of  all  persons  who  are  en- 
titled to  maintenance  from  the  estate.  Immove- 
able property  purchased  with  the  capital  or  profits 
of  ancestral  moveable  property  does  not  retain  the 
character  of  ancestral  moveable  property,  but  those 
incidents  attach  to  it  which  ordinarily  attach  to 
immoveable  property  acquired  by  and  inherited 
from  an  ancestor.  Hindu  widow  with  a  minor 

son  is  as  much  entitled  as  a  childless  widow  to 
maintenance.  Where  a  husband  dies  leaving 
separate  estates  and  also  an  undivided  share  in 
joint  family  property,  the  widow's  maintenance 
should  be  met  first  out  of  the  profits  of  the  separate 
estates  ;  but  if  these  are  insufficient,  there  is  nothing 
in  the  circumstance  that  the  husband  left  separate 
estates  which  would  debar  the  widow  from  having 
recourse  to  the  joint  estate  to  meet  the  deficiency. 
Shib  Dayee  v.  Doorqa  Pershad     4  N.  W.  63 


101. 


Right  of   widow 


to  follow  property  into  hands  of  purchaser — Liabil- 
ity of  heir.  Under  the  Hindu  law  property  pur- 
chased from  the  heir  with  notice  that  a  widow  is 
entitled  to  be  maintained  out  of  it  continues,  while 
in  the  hands  of  the  purchaser,  to  be  charged  with 
that'maintenance.  Before  following  properties  from 
which  she  is  entitled  to  obtain  her  maintenance  in 
the  hands  of  the  purchaser  a  Hindu  widow  is  not 
bound  in  all  cases  to  attempt  recovering  her  main- 
tenance from  the  heir-at-law.  Goluck  Chunder 
BosE  V.  Ohilla  Dayee  .        25  W.  R.  100 


102. 


Suit  for  arrears 


of  mainteTiance — Charge  on  estate  of  husband  in 
hands  of  co-parcener.  In  a  suit  by  the  widow  of 
one  undivided  brother  against  the  survivor  for 
maintenance  on  the  question  of  past  maintenance  : 
— Held,  that  the  husband's  estate  in  the  hands  of 
the  survivor  was  that  to  which  the  charge  attached, 
and  that  the  husband's  death  was  the  period  from 
which  the  Act  of  Limitation  began  to  run  against 
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the  claim. 
Ammal 

103.  _ 


(n)  Widow — contd, 

SXTBBRAMAOTA     MUDALIAR    V.    KALTA^r 

7  Mad.  226 


Widow's  right 

to  have  mainterMnce  charged  on  inheritance.  A 
Hindu  widow  entitled  to  maintenance  may  have  th  e 
payment  thereof  secured  by  a  charge  on  part  of 
the  inheritance  in  the  hands  of  the  heir.     Mahalak  - 

SHMAMMA  V.  VeNKATARATNAMMA 

I.  Ii.  R.  6  Mad.  83 


104. 


Charge  of  ances- 


tral land  encumbered  with  debt  of  family  and  re- 
deemed with  self-acquired  funds  by  one  member.  A 
Hindu  widow  is  entitled  to  charge  on  account  of  her 
maintenance  a  piece  of  land  in  the  possession  of  her 
father-in-law  (the  defendant),  which  formed  a  por- 
tion of  the  ancestral  property  of  the  family,  and  had 
been  allotted  on  partition  to  defendant,  encumbered 
with  a  mortgage-debt  of  the  family  to  the  full  value, 
and  which  had,  subsequently  to  the  partition  in  the 
lifetime  of  the  plaintiff's  husband,  been  redeemed 
by  the  defendant  with  self  and  separately  acquired 
funds.     ViSALATCHi  Ammal  v.  Annasaaiy  Sastry 

5  Mad.  150 


105. 


Purchaser    for 


value,  and  bond  fide  right  of  widow  against.  The 
maintenance  of  a  Hindu  widow  is  not  a  charge  on 
any  ancestral  property  in  the  hands  of  a  bond  fide 
purchaser  from  her  late  husband's  successors  any 
more  that  the  payment  of  unsecured  debts  due  by 
the  family.  The  proposition  in  Ramchurn  Teioaree 
V.  Jasooda  Koonwer,  2  Agra  134,  that  the  liability 
of  family  property  in  the  hands  of  a  purchaser  for 
the  maintenance  of  a  widow  depends  on  the  ability 
of  her  husband's  heir  to  support  her,  dissented  from. 
Lakshman  Ramchandra  v.  Sarasvatibai 

12  Bom.  69 

106.  ^ f^ow  /«^  main- 


tenance is  a  charge  on  husband's  estate — Notice, 
As  ao-ainst  one  who  takes  as  heir,  a  Hindu  widow 
has  a  right  to  maintenance  out  of  the  property  in 
his  hands.  She  also  has  a  right  to  maintenance  out 
of  such  property  in  the  hands  of  any  one  who  takes 
it  with  notice  of  her  having  set  up  a  claim  for  main- 
tenance against  the  heir.  By  the  law  of  Bengal  she 
has  no  lien  on  the  property  for  her  maintenance 
against  all  the  world  irrespective  of  such  notice. 
Bhagabati  Dasi  v.  Kanai  L-y:.L  Mitter 

8  B.  Ii.  R.  225  :  17  W.  R.  433  note 

JUGGERNATH     SaWDNT     V.     OdHIRAXEE     NaRAIN 

Koomaree  .         .         .        20W.R.126 

See  Nistarni  Dasi  v.  Makhunlall  Dutt 

8  B.  Ii.  R.  11  17  W.  R.  432 


107. 


—  Lien  on  estate  of 


husband— Notice  of  lien — Bond  fide  purchaser. 
The  hen  of  a  Hindu  widow  or  maintenance  out 
of  the  estate  of  her  deceased  husband  s  not  a  charge 
on  that  estate  in  the  hands  of  a  bond  fide  purchaser 


(     5197     ) 


DIGEST  OF  CASES. 


(    5198    ) 


HINDU  LAW— MAINTENANCE— cowf(7.  HINDU  LAW— MAINTENANCE— con/(7. 


5.  RIGHT  TO  MAINTENANCE— cowfi. 

(»)  Widow — contd. 

irrespective  of  notice  of  such  lien.  A  Hindu  widow, 
before  she  can  enforce  her  charge  for  maintenance 
against  property  of  her  deceased  husband  in  the 
hands  of  a  purchaser  from  his  heir,  must  show  that 
there  is  no  property  of  the  deceased  in  the  hands  of 
the  heir.  Debts  contracted  by  a  Hindu  take  pre- 
cedence of  his  widow's  claim  for  maintenance,  and 
semble,  that,  if  a  portion  of  his  property  is  sold  after 
his  death  to  pay  such  debts,  the  widow  cannot  en- 
force her  charge  for  maintenance  against  such 
property  in  the  hands  of  the  purchaser.  Qucere  : 
Whether  a  Hindu  widow,  by  obtaining  against  her 
husband's  heir  a  personal  decree  for  maintenance 
una  accompanied  by  any  declaration  of  a  charge  on 
the  estate,  does  not  lose  her  charge  upon  the  estate. 
Adhiranee  Narain  Coomary  v.  Shona  Malee 
Pat  Mahadai  .         .     I.  L.  R.  1  Calc.  365 

108. .Charge   on  estate 

in  the  hands  of  purchaser  with  notice — Notice.  In 
a  suit  for  maintenance  brought  by  a  Hindu  widow 
against  her  husband's  brother  who  was  the  sole  sur- 
viving member  of  that  husband's  family,  and 
against  bond  fide  purchasers  for  value  from  him  (the 
defendant)  of  certain  immoveable  ancestral  property 
of  the  family.  Held,  that  the  mere  circumstance 
that  such  purchasers  had  notice  of  her  claim  is  not 
conclusive  of  the  widow's  rights  against  the  pro- 
perty in  their  hands.  If  the  property  were  sold  in 
order  to  pay  debts  (not  incurred  for  immoral  pur- 
poses) of  her  husband,  or  his  father,  or  grandfather, 
or  for  the  benefit  of  the  undivided  family,or  to  satisfy 
a  former  decree  obtained  by  the  plaintiff  herself 
against  the  same  defendant  for  maintenance,  such 
sale  would  be  valid  against  her,  whether  or  not  the 
purchasers  had  notice  of  her  claim.  Per  West, 
J. — According  to  the  Mitakshara,  sons  must,  from 
the  moment  of  their  father's  death,  be  regarded 
as  sole  owners  of  the  estate,  yet  with  a  liability  to 
provide  for  the  maintenance  of  their  father's  widow, 
and  with  a  competence  on  the  Avidow'  s  part  to  have 
the  estate  made  answerable.  If  the  sons  make  a 
division  of  the  estate,  they  must  allot  to  their  mother 
an  equal  share,  and  the  same  to  any  sonless  widow 
of  their  father.  The  widow  has  no  proprietorship 
in  the  estate  before  its  partition,  but  she  has  an 
equity  to  a  provision  which  the  Court  will  enforce  to 
guard  her  against  attempted  fraud.  The  debts  of 
the  deceased  owners  take  precedence  of  the  main- 
tenance of  the  widow.  The  estate  is  properly 
applied,  in  the  first  instance,  by  the  sons  as  mana- 
gers in  payment  of  such  debts.  By  a  sale  of  the 
property  the  sons  cannot  evade  a  personal  liability 
to  provide  for  the  widow.  If  a  mother  foregoing 
her  claim  to  a  separate  provision  out  of  the  paternal 
property,  resides  with  her  sons  or  step-sons,  and 
is  maintained  by  them,  she  must  submit  to  their 
dealing  with  the  estate.  A  fraudulent  alienation 
for  the  purpose  of  defeating  her  claims  will  not  be 
supported,  but  the  particular  assignee  for  value 


5.  RIGHT  TO  MAINTENANCE— confrf. 

(»)  Widow — contd- 

acquires  a  complete  title.     In  the  case  of  a  widow 
of  an  ordinary  co-parcener  as  against  the  surviving 
members  of  the  joint  family,  her  claim  being  strictly 
to  maintenance  only  regulated  by  the  circumstan- 
ces of  the  joint  family,  it  appears  that,  athough  she 
may  have  her  maintenance  made  a  charge  on  the 
property  yet,  if  she  should  refrain  from  that  course, 
she  leaves  to  the  co-parceneis  an  unlimited  estate 
to  deal  with  at  their  discretion  and  in  good  faith. 
If  there  is  an  ample  estate  left,  out    of  which  to 
provide  for  the  widow,  or,  if  knowing  of  a  proposed 
sale,  she  does  not  take  any  step  to  secure  her  own 
interest,  no  imputation  of  bad  faith,  or  of  abetting 
its  can  be  made  against  the  purchaser  of  a  portion  of 
the  joint  property.     If  the  widow,  on   the  other 
hand,  is  not  accepting  support  from  the  co-parcener,^ 
if  she  Hves  apart,  and  if  the  estate  is  small  and  in- 
sufficient, it  is  the  vendee's  duty,  before  purchasing 
to  enquire  into  the  reason  for  the  sale,  and   not  by 
a  clardestine    transaction  to  prevent  the   A\idow 
from  asserting  her    right    against    the    intending 
vendor.     It  is  in  this  connection  that  the  doctrine 
of  notice  becomes  of  importance.     The  knowledge 
of  collateral  rights  created  by  agreements  in  equity 
frequently  qualifies  those  acquired  by  a  purchaser. 
The  widow's  right  to  mahitenance  is  a  right  main- 
tainable against  the  holders  of  the  ancestral  estate 
in  virtue  of  their  holding  no  less  through  the  opera- 
tion of  the  law  than  if  it  had  been  created  by  agree- 
ment, and  so  when  the  sale  prevents  its  being  other- 
wise satisfied,  it  accompanies  the  property  as  a 
burden  annexed  to  it  in  the  hands  of  a  vendee  with 
notice  that  it  subsists,  though  equity  as  between  the 
vendee  and  the^vendor  Anil  make  the  property  re- 
tained by  the  latter  primarily  answerable.    Whether 
such  a  claim  by  a  widow  against  the  estate  of  her 
deceased  husband  in  the  hands  of  a  purchaser  is 
enforceable  or  not,  does  not  depend   ujwn  whether 
the  remainder  of  the  estate  in  the  hands  of  the  heir 
has  been  exhausted.     What  was  honestly  purchased 
is  free  from  her  claim  for  ever.     What  was  pur- 
chased in  furtherance  of  a  fraud  upon  her,  or  with 
knowledge  of  a  right  which  would  thus  be  pre- 
judiced, is  liable  to  her  claim  from  the  first.     The 
relations  of  the  parties  are  determined  once  for  all 
at  the  moment  of  the  sale.     There  is  no  authority 
for  the  doctrine  which  makes  the  claim  of  widows 
not  entitled  to  a  share  of  property,  in  case  of  parti- 
tion, a  real  charge  on  the  inheritance,  and  ranks  the 
claim  of  Andows  who  are  so  entitled  as  a  mere  moral 
obligation.     In  all  cases   it  is  a   claim  to  mainten- 
ance merely,  not  interfering  (so  long  as  it  has  not 
been  reduced  to  certainty  by  a  legal  transaction) 
with  the  right  of  the  actually  participant  members 
to  deal  with  the  property  at  their  discretion,  pro- 
vided this  dealing  is  honest  and  for  the    common 
benefit.     The  reduction  of  the  number  of  surviving 
co-parceners  to  a  single  person  makes  no  difference 
in  the  widow's  legal  position.     The  rights  and  ob- 
ligations of  the  original  co-parceners  fall  at  last  to 
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the  sole  survivor.  The  widows  must  be  maintained 
by  him  out  of  the  property,  but  he  may  still  deal 
with  the  estate  at  his  discretion  in  the  absence  of 
actual  fraud  or  of  a  decree  which  has  converted  some 
widow's  claim  into  an  actual  right  in  re.  The  pur- 
chaser from  him  takes  a  perfectly  good  title,  and 
one  which,  if  good  at  the  time,  cannot  be  impaired 
by  subsequent  changes  in  the  circumstances  of  the 
vendor's  family.  Authorities  on  the  subject  of 
Hindu  widow's  maintenance  reviewed.  Lakshman 
Ramchandra  v.  Satyabhajviabai 

I.  L.  K.  2  Bom.  494 

See  Dalsukhram  Mahasukhram  v.  Lallu- 

BHAI  MoTICHAND 

I.  Ii.  K.  7  Bom.  282 


109. 


Widow*s   main- 


tenance— Right  of  maintenance  charged  on  property 
left  hy  testator — Sale  of  such  property  in  fraud  of 
widow's  right  of  maintenance — Right  of  widow  as 
against  purchaser — Transfer  of  Property  Act  {IV 
of  1882),  s.  39 — Notice.  A  testator,  by  his  will  gave 
his  widow's  maintenance  out  of  the  income  of  his 
immoveable  estate,  subject  to  a  limited  power  of  sale 
or  mortgage  conferred  upon  his  executrix  for  a 
special  purpose.  It  was  found  by  the  lower  Courts 
that  a  large  part  of  the  property  was  sold  by  the 
executrix  with  the  object  of  defeating  the  claim  of 
the  plaintiff,  who  was  one  of  the  testator's  widows, 
and  that  the  purchaser  was  aware  of  the  fraud. 
Heldf  that  the  plaintiff  was  entitled  to  recover  her 
maintenance  out  of  the  property  in  the  hands  of 
the  piuchaser.  The  purchaser  having  been  aware 
of  the  fraud,  the  plaintiff's  right  to  maintenance 
against  the  property  is  his  hands  remained  un- 
affected, whether  under  s.  39  of  the  Transfer  of 
Property  Act  or  the  law  previously  in  force  and 
irrespective  of  the  possibility  of  her  claim  being 
satisfied  from  other  property.     Beharilalji  Bhag- 

WATPKASADJI  V.  BaI  RaJBAI 

I.  L.  B.  23  Bom.  842 


110. 


Transfer       of 


Property  Act  {IV  of  1882),  s.  39— Transferee  for 
consideration  and  without  notice — Mortgagee — Decree 
declaring  charge  on  immoveable  property  for  main- 
tenance— Notice  of  charge — Constructive  notice — ■ 
Vendor  and  purchaser.  S.  39  of  the  Transfer  of 
Property  Act  does  not  protect  a  transferee  for  consi- 
deration, when  the  immoveable  property  transferred 
has  already  been  declared  by  a  decree  of  Court,  sub- 
ject to  a  charge  in  favour  of  a  Hindu  widow  for 
her  maintenance.  The  fact  that  the  maintenance 
claimed  accrued  due  subsequent  to  the  transfer 
does  not  affect  the  liability  of  the  property  trans- 
ferred to  be  sold  in  execution  of  a  decree  for  the 
maintenance  so  claimed.  Kuloda  Prosad  Chat- 
TERJEE  V.  JoGESHAR  KoER  I.  L.  B.  27  Calc.  194 
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Right  to  maintenance — Sale  of  property  in  respect 
of  which  the  widow^s  right    to  maintenance  might 
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he  enforceable — Transfer  of  Property  Act  {IV 
of  1882),  s.  39.  The  maintenance  of  a  Hindu 
widow  is  not  a  charge  upon  the  estate  of  her  de- 
ceased husband  until  it  is  fixed  and  charged  upon 
the  estate  by  a  decree  or  by  agreement ;  and  the 
widow's  right  is  liable  to  by  defeated  by  a  transfer 
of  the  husband's  property  to  a  607? 4  fide  purchaser 
for  value  even  ^\^th  knowledge  of  the  ^\^dow's  claim 
for  maintenance,  unless  the  transfer  has  further 
been  made  with  the  intention  of  defeating  the 
widow's  claim.  Sham  Lai  v.  Banna,  I.  L.  R.  4  All. 
296,  and  Lakshman  Ramchandra  Joshi  v.  Salya- 
bhamabai,  I.  L.  R.  2  Bom.  494,  referred  to.  Ram 
KuNWAR  V.  Ram  Dai        .     I.  L.  B.  22  All.  323 


112. 


Notice  by  pos- 


session of  widow  of  her  right  to  maintenance — Sale 
of  family  property  to  discharge  previous  mortgage. 
Immoveable  property  of  a  joint  Hindu  family  was 
sold  by  a  member  of  the  family  and  his  two  sons  to 
the  plaintiff  and  the  purchase-money  was  expended 
in  redeeming  a  mortgage.  The  character  of  th& 
mortgage-debt  was  not  shown.  In  a  suit  by  the 
plaintiff  for  possession  it  appeared  that  the  property 
in  question  had  been  in  the  exclusive  possession  of 
another  member  of  the  family,  and  after  his  death 
in  that  of  his  widoA^%  for  more  than  26  years ;  and 
that  neither  of  them  had  concurred  in  the  sale  to  the 
plaintiff  ;  it  was  also  found  that  the  ^ndow  was  en- 
titled to  possession  on  account  of  maintenance. 
Held,  that  the  separate  possession  of  the  mdow  was 
notice  to  the  plaintiff  of  her  interest  in  the  land,  and 
that  he  was  not  entitled  to  defeat  it.  Imam  v. 
Balamma         .  .        I.  L.  B.  12  Mad.  334 


113. 


Charge    on  hva- 


band's  estate — Bond  fide  purchaser  for  value  with- 
out notice.  The  maintenance  of  a  Hindu  \ndow  is 
not,  until  it  is  fixed  and  charged  on  her  deceased 
husband's  estate  by  a  decree  or  by  agreement,  a 
charge  on  such  estate  which  can  be  enforced  against 
a  bond  fide  purchaser  of  such  estate  for  value  with- 
out notice.  When  the  maintenance  of  a  Hindu 
widow  has  been  expressly  charged  on  her  husband's 
estate,  a  portion  of  such  estate  mil  be  liable  to  such 
charge  in  the  hands  of  a  purchaser,  even  if  it  be 
shown  that  the  heirs  to  such  estate  have  retained 
enough  of  it  to  meet  such  charge  ;  but  such  estate 
will  not  be  liable  if  its  transfer  has  taken  place  to 
satisfy  a  claim  for  which  it  is  liable  under  Hindu 
law,  and  which  under  that  law  takes  precedence  of 
a  claim  of  maintenance.     Sham  Lal  v.  Banna 

I.L.  B.4AI1.  29& 


114. 


Charge  for,   on 


ancestral  property — Liability  of  purchaser  for  ar- 
rears of  maintenance.  A  decree  obtaine  I  by  a 
Hindu  widow  for  maintenance  directed  that  certain 
ancestral  property,  which  D  and  S  had  purchased, 
should  be  liable  in  their  hands  for  the  payment  of 
the  maintenance  allowance.  Held^  that  the  Avidow 
was  not  entitled,  by  virtue  of  such  decree,  to  recover 
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arrears  of  the  allowance  from  D  and  S  personally, 
after  such  property  had  left  their  hands.  Dharam 
Chand  v.  Janki  .         .     I.  L.  K.  5  All.  389 

115.    Maintenance* 

tight  tOf  out  of  confiscated  property.  A  Hindu 
widow  held  not  entitled  to  maintenance  out  of  pro- 
perty belonging  to  her  husband  which  had  become 
forfeited  to  Government  on  his  conviction  for  rebel- 
lion.    GuNGA  Baee  v.  Hogg 

2  Ind.  Jur.  N.  S.  124 

116.  — Property   sold 

in  execution  of  decree  for  maintenance — Subse- 
quent suit  to  recover  maintenance,  and  to  follow 
property  in  hinds  of  auction-purchaser.  A  Hindu 
widow's  right  to  recover  maintenance  is  subject  to 
the  right  of  a  purchaser  of  a  portion  of  the  family 
estate  for  valid  consideration.  A  obtained  a  per- 
sonal decree  against  B  for  maintenance  ;  at  the  sale 
in  execution  of  this  decree  a  portion  of  the  family 
property  was  sold  and  purchased  by  C.  At  this 
sale  the  widow  gave  notice  that  she  claimed  a  right 
to  recover  maintenance  from  the  family  property. 
In  a  subsequent  suit  by  A  against  B  and  C  to  racover 
arrears  of  maintenance,  A  sought  to  follow  the  pro- 
perty in  the  hands  of  C.  Held,  that  the  fact  of  such 
notice  being  given  at  the  time  of  the  auction-sale 
would  not  affect  the  rights  of  the  auction-purchaser 
C,  he  having  purchased  at  an  auction-sale  held 
under  a  decree  obtained  in  satisfaction  of  a  valid 
family  debt.     Sooeja  Koer  v.  Nath  Bcksh  Singh 

X  Ii.  B.  11  Calc.  102 


117. 


Hindu  icidow — 


Maintenance — Ancestral  property  not  alienable  in 
defeasance  of  widow's  right  of  maintenance.  The 
holder  of  ancestral  property  cannot,  where  there 
exists  a  widow  having  a  right  to  be  maintained  out 
of  that  property,  alienate  such  property  so  as  to  de- 
feat the  widow's  right  to  maintenance.  Mussammat 
Lalti  Kuar  y.  Oanga  Bishen,  N.  W.  P.  H.  C.  {1875) 
261  ;  Jamna  v.  Machul  Sahu,  I.  L.  R.  2  All.  315  ; 
and  Devi  Persad  v.  Ounwanti  Koer,  I.  L.  R.  22 
Calc.  410,  followed.  Becha  r.  Mothina  (1900) 

I.  L.  B.  23  All.  86 
Widow*8     right 


118. 


to  maintenance — Maintenance  not  a  charge  on  the 
joint-family  property,  unless  made  so  by  a  decree 
or  by  agreement.  The  right  of  a  Hindu  widow  to 
maintenance  is  not  a  charge  upon  the  estate  of  her 
deceased  husband  unless  and  until  it  is  fixed,  and 
charged  upon  the  estate  by  a  decree  or  by  agree- 
ment ;  and,  if  such  estate  has  been  alienated  and 
is  in  the  hand  of  a  bond  fide  transferee,  the  widow 
cannot  follow  the  property,  even  though  it  be  the 
case  that  the  transferee  had  notice  of  her  claim 
for  maintenance.  Sheo  Buksh  Singh  v.  Mussumat 
€funneshee  Koonwur,  S.  D.  A.  N.  W.  P.  1S64,  I. 
228)  ;  Lakshman  Ramchandra  Joshi  v.  Satyabhama- 
lai{1877),I.L.R.  2  Bom.  494    ;  and  Ram  Kunr 
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war  X.  Ram  Das  {1900),  I.  L.   R.    22  All.    3.'6,   re- 
ferred to.     Bhartpue  State  v.  Gopal  Dei  (1901) 

I.  Ii.  B.  24  All.  160 


119. 
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representative  of  family  creating  charge  on  family 
property — Right  to  execute  against  sons  of  defendants, 
though  not  actually  made  parties — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  244.  Where  it  is  clear 
from  the  terms  of  a  decree  for  maintenance  that  it 
was  intended  to  create  a  charge  on  property,  and 
the  property  to  he  charged  can  be  otherwise  identi- 
fied, it  is  immaterial  that  the  decree  does  not  specify 
the  property  by  mates  and  bounds.  A  widow  sued 
three  undivided  brothers  for  maintenance,  and 
obtained  a  decree  which  created  a  charge  on  certain 
family  property  in  respect  of  the  maintenance  sued 
for.  The  son  of  the  first  defendant  was  a  minor 
at  the  date  of  the  decree,  and  was  not  a  party  to  it. 
The  widow  attached  the  property.  Upon  the  death 
of  the  first  defendant,  subsequent  to  the  decree,  his 
son  was  added  as  legal  representative,  and  claimed 
the  property  by  right  of  survivorship,  and  sought  to 
have  it  released  from  attachment  on  the  ground 
that  it  was  not  liable  for  the  widow's  maintanance. 
Held,  that,  as  the  property  was  charged  by  the  decree 
with  maintenance,  it  could  be  sold  in  execution 
of  the  decree,  even  though  the  son  had  not  been 
made  a  party  to  the  decree,  there  being  no  con- 
tention that  the  debt  was  either  illegal  or  immoral, 
and  the  decree  being  not  merely  a  personal  one 
against  the  father  alone,  but  against  the  representa- 
tives of  the  family.  MuUia  v.  Virammal,  I.  L.  R. 
10  Mad.  283,  followed.  Minakshi  Achi  v.  Chin- 
NAPPA  Udayan  (1901)    .     I.  Ii.  B.  24  Mad.  689 

120. Unclhostity     of 

widow,  as  disentitling  her  to  rmiintenance — Charge 
not  specificaUy  raised  in  pleadings  or  issues.  A 
charge  of  unchastity,  as  disentitling  a  widow  to 
maintenance,  must  be  specifically  raised  in  the 
pleadings  or  issues.  Where  there  was  no  averment 
of,  nor  issue  as  to,  such  unchastity  :  Held, 
that  the  defendants  could  not  found  any  such  alle- 
gation on  their  general  denial  in  the  pleadings 
that  the  plaintiffs  (the  widow  and  her  daughter  ) 
were  entitled  to  maintenance,  and  on  an  issue 
"  whether  the  plaintiffs  are  entitled  in  any  event  to 
maintenance  or  marriage  expenses."  Haji  Saboo 
SiDiCK  V.  Ayeshabai  (1903) 

I.  Ii.  B.  27  Bom.  485  : 

B.C.  Ii.  B.  30  I  A   127  ; 

7  C.  W.  N.  665 

121. Hindu  widow-' 

Widow  in  possession  of  deceased  husband's  propeHff 
ousted  by  adopted  son — Mesne  profits — Maintenance-^ 
Set-off — Sums  expended  on  funeral  ceremonies  of  kUe 
owner.  A  Hindu  widow,  who  had  been  for  some  years 
in  possession  of  the  immoveable  property  of  her 
deceased  husband,  was  ousted  by  a  claimant  who 
proved  his  title  as  adopted  son  of  the  said    deceased 
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husband,  and  a  decree  for  mesne  profits  was  given 
against  the  widow.  Held,  on  appeal  in  execution 
of  the  decree  for  mesne  profits,  (i)  that,  in  absence 
of  evidence  of  negligence,  the  decree-holder  was  en- 
titled only  to  the  rents  actually  collected  ;  (ii)  that 
the  widow  was  entitled  to  set  off  her  claim  for  main- 
tenance, which  was  to  be  fixed  with  due  regard  to 
the  extent  of  the  property  and  the  social  position 
of  the  widow  ;  and  (iii)  that  the  widow  was  entitled 
to  set  off  such  reasonable  amounts  as  might  have 
been  expended  by  her  on  the  funeral  ceremonies 
of  her  late  husband,  which  the  adopted  son  would 
otherwise  have  been  bound  to  perform.  What  was 
a  reasonable  maintenance,  and  what  sum  should  be 
allowed  in  respect  of  the  funeral  ceremonies  under 
the  circumstances,  considered.  Sreemutty  Nittokis- 
soree  Dossee  v.  Jogendro  Noth  Mullick,  L.  R.  5 
I.  .-4.5-5,  referred  to.  Dalel  Kunwar  v.  Ambika 
Partap  Singh  :  (1903)      .     I.  L.  R.  25  All.  266 


122. 


Hindu  widow — 


Maintenance — Forfeiture  for  unchastity — Suit  by 
Hindu  widow  to  recover  income  of  property  assigned 
hy  way  cf  maintenance — Provincial  Small  Cau^e 
Court  Act  {IX  of  1887),  Sch.  II,  Arts.  31  and  38. 
In  pursuance  of  a  compromise  between  a  Hindu 
widow  and  the  brothers  of  her  deceased  husband,  to 
whose  estate  the  widow  had  laid  claim,  the  brother 
assigned  to  the  widow  certain  property  by  way  of 
maintenance,  but  themselves  remained  in  possession 
as  managers  on  behalf  of  the  widow.  It  was  not 
made  a  term  of  the  agreement  that  the  income  of 
the  property  so  assigned  should  be  payable  to  the 
widow  only  so  long  as  she  remained  chaste.  Held, 
that  a  suit  by  the  widow  for  recovery  of  the  income 
o^he  property  so  assigned  was  not  a  suit  cognizable 
by  a  Court  of  Small  Causes.  Held,  also,  that  the 
widow  would  not,  even  if  unchastity  were  proved 
against  her,  forfeit  her  right  to  the  income  of  the 
assigned  property  in  the  absence  of  an  express  stipu- 
lation to  that  effect.  Bhup  Singh  v.  Lachman 
KuNWAR  (1904)       .         .      I.  L.  R.  26  All.  321 


123. 


Hindu  widow's 


right  of  maintenance  out  of  husband's  estate — Prin- 
ciples on  tvhich  Court  should  ascertain  amount  of 
such  maintenance.  Case  in  which  the  principles  to 
be  followed  in  ascertaining  the  amount  of  separate 
maintenance  payable  to  a  Hindu  widow  out  of  her 
husband's  estate  are  discussed  and  defined.     Ka- 

ROONAMOYEE    DaBEE    V.    AdMINISTRATOR-GeNERAL 

OF  Bengal  (1905)  .         .      9  C.  W.  N.  651 


124. 


_  Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  39 — Maintenance  of  Hindu 
widow — Whether  charge  upon  the  estate — Hindu  Law 
— Mitakshara  School — Transfer  of  estate  with  in- 
tention to  defeat  right — Fraudulent  intention — 
Purchaser  with  notice,  position  of.  When  immove- 
able property,  from  the  profits  of  which  a  Hindu 
widow  was  entitled  to  receive  her  maintenance 
was  sold  and  the  sale-deed  recited  that  the  amount 
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(n)  Widow — concld. 

of  maintenance  would  continue  to  be  paid  to  the 
widow  by  the  vendor  and  that  the  property  sold 
would  not  be  subject  to  any  charge  for  it.  Held, 
that  this  mere  recital  was  not  enough  for  holding 
that  the  conveyance  was  executed  with  the  in- 
tention of  defeating  the  right  of  the  maintenance- 
holder,  within  the  meaning  of  s.  39  of  the  Transfer 
of  Property  Act.  It  was  necessary  '  to  enquire 
whether  at  the  time  of  the  sale,  there  was  suflScient 
property  left  in  the  hands  of  the  vendor  out  of  which 
the  amount  of  maintenance  could  be  reahsed,  and, 
if  there  was  not,  whether  the  vendee  was  aware  of 
the  fact.  The  intention  to  defeat  the  right  of  the 
maintenance-holder  against  which  provision  is  made 
in  s.  39  of  the  Transfer  of  Property  Act,  involves 
the  idea  of  a  fraudulent  intention.  Earn  Kunwar 
V.  Ram  Dai,  I.  L.  R.  22  All.  326,  approved.  Under 
the  Mitakshara  the  maintenance  of  a  widow  is  not 
a  charge  upon  the  estate  of  her  deceased  husband. 
Lakshynan  Ram  Chandra  Joshi  v.  Sattya  Bhama  Bai, 
I.  L.  R.  2  Bom.  4^^4  ;  Adhirani  Narain  Coomari  v. 
Shonamali  Pat  Mahadai,  I.  L.  R.  1  Calc.  365  ;  Ram 
Kunwar  v.  Ram  Dai,  I.  L.  R.  29  All.  326  ;  Bhart^ 
pore  State  v.  Gopal  Dai,  I.  L.  R.  24  All.  160  ;  Lakeh- 
man  Ram  Chandra  v.  Saraswati  Bai,  12  Bom.  H.  C. 
69,  relied  on.  Musst.  Khukroo  Misrain  v.  Jhoomuk 
Lai  Dass,  15  W.  R.  263  ;  Goluk  Chandra  Boss  v. 
Rani  Ohilla  Dayee,  25  W.  R.  100,  not  followed. 
Digambari  Debi  v.  Dhan  Kumari  Bibi  (1906) 

10  C.  W.  N.  1074 

125.  Re-marriage  of  wido-w 

Hindu  Widow — Maintenance — Act  No.  XV  of 
1856.  During  the  lifetime  of  her  husband  the 
wife  of  a  Hindu  obtained  a  decree  for  maintenance 
against  him,  and  the  payment  of  this  maintenance 
was  by  the  decree  made  a  charge  on  certain  pro- 
perty which  had  been  of  the  husband,  but  was  then 
in  the  hands  of  certain  donees  from  him.  The 
husband  died,  and  the  widow,  being  permitted  to 
do  so  by  the  rules  of  her  caste  {Halwai),  married 
again.  Held,  that  the  fact  of  the  widow  having 
married  again  did  not  disentitle  her  from  recovering 
maintenance  from  the  property  of  her  first  husband. 
Matungini  Gupta  v.  Ram  Button  Roy,  I.  L.  R.  19 
Gale.  289,  Rasul  Jahan  Begum  v.  Ramsuran  Singh, 
I.  L.  R.  22  Gale.  589,  Vithu  v.  Govinda,  I.  L.  R. 
22  Bom.  321,  Panchappa  v.  Sanganbasawa,  I.  L.  R. 
24  Bom.  89,  Murugayi  v.  Viramaknli,  1.  L.  R.  1 
Mad.  226,  Har  Saran  Das  v.  Nandi,  All.  Weekly 
Notes{1889)  76,  Dharam  Das  v.  Nand  Lai,  I.  L.  R. 
20  All.  476  and  Ranjit  v.  Radlui  Rani,  I.  L.  R. 
11  All.  330,  referred  to.  Gajadhau  v.  Kauxsilla 
(1908)      .         .         .         .     I.  L.  R.  31  All.  161 


126. 


(o)  Wife. 
-  Wife's  right  to  mainten- 


ance—Separate m.aintenance — Ground  for 
living  apart  from  husband.  Although  by  Hindu  law 
a  husband  is  bound  to  maintain  his  wife,  she  is  not 
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entitled  to  a  separate  maintenance  from  him  unless 
she  proves  that,  by  reason  of  his  misconduct  or  by 
his  refusal  to  maintain  her  in  his  own  place  of  resi- 
dence or  other  justifying  cause,  she  is  compelled  to 
live  apart  from  him.     Sidlinbapa  v.  Sidava 

I.  L.  B.  2  Bom.  634 


127. 


—      Wife    leaving 
Under  the  Hindu 


husband's  house  without  sanction. 
law,  a  wife  who,  without  her  husband's  sanction, 
leaves  him  to  live  with  her  own  family  has  no  right 
to  ask  maintenance  from  her  husband.     Ktjllya- 

NESSUREE  DEBEE  V.  DWARKANATH  SuRMA 

6  W.  K.  116 


128. 


Wife       leaving 


hushand^s  hoiise  without  objection.  Where  a  Hindu 
wife  had  left  her  husband's  house  and  carried  on  an 
independent  calling,  and  the  husband  did  not 
object  to  the  calUng  or  give  her  notice  to  return  : — 
Held,  that,  as  she  was  desirous  of  returning  and 
the  husband  dechned  to  maintain  her,  she  was 
entitled  to  maintenance.  Nitye  Laha  v.  Soon- 
daree  Dassee  .         .  .         .     9  W.  K.  475 


129. 


—  Deed  of  aepara- 


liQfi — Agreement  for  separate  residence  and  main- 
tenance— Consideration — Right  to  enforce  such  agree- 
ment. Where,  by  a  registered  deed  executed  by 
the  defendant  in  favour  of  the  plaintiff,  his  wife, 
after  reciting  certain  quarrels  and  disagreements, 
none  of  which  indicated  such  a  ondition  of  affairs 
as  would  warrant  the  wife  under  the  Hindu  law  in 
claiming  a  separate  residence  and  maintenance  from 
her  husband,  he  promised  to  pay  her  for  a  separate 
residence  and  maintenance.  Held,  in  a  suit  for 
arrears  of  maintenance,  that  there  was  no  consider- 
ation moving  from  the  wife  ;  it  was  a  mere  voluntary 
arrangement  on  the  part  of  the  husband,  and  not 
enforceable  by  suit.  Rajlukhy  Da  bee  v.  Bhoot- 
KATH  Mookbrjee       .         .         4  C.  W.  N.  488 


130. 


Husband's  second 


marriage.  A  Hindu  vvife  is  not  entitled  to  mainten- 
ance if  she  leaves  her  husband  without  a  justifying 
cause.  The  husband's  marrying  a  second  wife  is 
not  such  justifying  cause.  Where,  therefore,  a 
Hindu  husband  married  a  second  wife  and  his 
first  wife  thereupon  left  him  : — Held,  that  the  first 
wife  had  no  implied  authority  to  borrow  money  for 
her  support.  Virasvami  Chetti  v.  Appasvami 
Chetti 1  Mad,  875 


131. 


Misconduct    of  husband — 


Wife  compelled  to  leave  husband^ s  liouse  on  account 
of  misconduct  of  husband.  A  Hindu  kept  a  Maho- 
medan  mistress,  and  by  such  conduct  compelled  his 
wife  under  her  religious  feelings  to  leave  her  house. 
She  went  and  resided  with  her  mother  and  con- 
tinued to  live  in  chastity.  Held,  the  husband  was 
bound  to  give  maintenance  to  his  wife.  Lala 
GoBiND  Parsad  v.  Doulat  Batti 

6  B.  Ii.  R.  Ap.  85  :  14  W.  R.  451 
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132. 


(o)  WwE—contd. 

Cruelty  of  husband — Jus- 


tification for  wife  leaving  husband — Unkindness 
or  neglect — Cruelty — Criminal  Procedure  Code, 
1872,  s.  536 — Under  Hindu  law,  mere  unkindess 
or  neglect  short  of  cruelty  would  not  be  a  sufficient 
justification  for  a  wife  in  leaving  her  husband's 
house.  Reference  being  had  to  the  first  Code  of 
Criminal  Procedure  (XXV  of  1861)  and  to  the 
existing  Code  (X  of  1872),  s.  536,  unless  a  husband 
refuses  to  maintain  his  wife  in  his  house,  or  has 
been  guilty  of  acts  of  cruelty  which  would  justify 
her  in  leaving  his  protection,  she  is  not  entitled 
to  maintenance  while  living  apart  from  her 
husband.  Sitanath  MooKERjEEr.  Haimabtjtty 
Dabee 24  W.  R.  377 

133. —  Wife  leaving  her 

husband^s  protection — Cruelty  of  husband.  A 
Hindu  wife  is  justified  in  leaving  her  husband's 
protection,  and  is  entitled  to  separate  maintenance 
from  his  income,  when  he  habitually  treats  her  with 
cruelty  and  such  violence  as  to  create  the  most 
serious  apprehension  for  her  personal  safety.  Sita- 
nath  Mookerjee  v.  Haimabuity  Dabee,  ~4  W.  R.  377y 
referred  to.  Matangini  Dasi  v.  Jogendra  Chxtn- 
DER  MuLLicK  .         .     I.  L.  R.  19  Calc.  84 

134. , Unohastity — Adidteress  living 

apart  from  her  husband.  A  Hindu  adulteress  living 
apart  from  her  husband  cannot  recover  main- 
tenance from  him  so  long  as  the  adultery  is  uncon- 
doned. Illata  Savatri  v.  Illata  Narayan  Nam- 
1  Mad.  372 


budri 


135.  — 


A  woman 


divorced  for  adultery  who  had  continued  in  adul- 
tery during  her  husband's  life,  and  in  unchastity 
after  his  death,  is  not  entitled  to  maintenance  out 
of  the  property  of  her  deceased  husband  according 
to  Hindu  law.  Muttammal  v.  Mamakshy 
Ammal 2  Mad.  337 


136. 


Wife's  right  of 


maintenance  among  Sudras — Continued  uncliastity 
and  misconduct.  In  1887,  a  suit  was  instituted 
against  a  Sudra  by  his  wife,  and  a  decree  was  passed 
for  her  maintenance.  The  judgment-debtor  now 
sued  to  have  that  decree  set  aside,  alleging  that  his 
wife  had  since  committed  adultery  and  given  birth 
to  an  illegitimate  child.  The  wife  denied  the  adul- 
tery and  stated  that  her  husband  had  become  re- 
conciled to  her,  and  that  her  child  was  legitimate. 
It  was  found  that  the  plaintiff's  case  was  established, 
and  that  the  defendant's  misconduct  had  been  re- 
cent, open,  and  continuous.  Held,  that  the  decree 
in  the  previous  suit  should  be  set  aside,  and  that  the 
defendant  was  not  entitled  to  a  bare  maintenance. 
QucRre :  Whether  apart  from  the  other  circum- 
stances in  the  case,  the  fact  of  having  given  birth  to 
an  illegitimate  child  would  have  constituted  a  bar  to 
the  wife's  claim  to  bare  maintenance.  Kandasami 
PiLLAi  V.  MuBUG AMMAL      .      I  Ij.  R.  19  Mad.  6 
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137.  Aliyasantana  la^wr — 

Liability  of  husband  to  maintain  wife.  A  female, 
who  is  a  member  of  a  family  governed  by  the  Aliya- 
santana  system  of  law,  Uving  apart  from  the  family 
with  her  husband,  is  not  entitled  to  a  separate 
allowance  for  maintenance  out  of  the  income  of  the 
family  property.  Semble: — The  husband  is  bound 
to  maintain  his  wife  out  of  his  self -acquired  mean  s 
so  long  as  she  continues  to  live  with  him.  Stjbbu 
Hegadi  v.  Tangu  ...      4  Mad.  196 


138. 


Sagai  TArife  —Marriage,  validi- 


ty of.  Quosre :  Whether  a  Sagai  wife  is  entitled 
to  maintenance.  Jhubhoo  Sahoo  v.  Jupoda 
KooER       ....  17W.  B.  230 


139. 


Hindu    embracing  Maho- 


raedanism — Daughter's    right — Reaidence — Marri  - 
age  expenses — J.,  a  Hindu,  embraced  the  Mahome- 
dan   religion   and    married  a   Mahomedan  woman 
whom  he  took  to  live  with  him.   At  the  time  of  his 
conversion  he  had  a  Hindu  wife,  who,  together  with 
her  minor  daughter,  now  instituted  a  suit  against 
him,  praying  (i)  for  an  allowance  by  way  of  main- 
tenance ;  (ii)  that  the  allownce  might  be  fixed  as  a 
charge  on  specific  property  belonging  to  the  defend- 
ant ;  (iii)  for  an  order  compelling  the  defendant  to 
provide  the  plaintiffs  with  a  separate  house  for  their 
{residence  ;  and  (iv)  that  a  sum  of  R4,000  might  be 
awarded  to  them  to  defray  the  marriage  expenses 
of  the  minor  plaintiff.    Held,  that  the  defendant 
ought  not  to  be  compelled  to  provide  residence  for 
the  plaintiffs  inasmuch  as  the  allowance  awarded  to 
them  should  cover  all  such  expenses  as  maintenance 
and  house-rent,  and   that  the  claim  of  R4,000  for 
the  minor   plaintiff's  marriage  expenses  should  be 
rejected  ;  since  it  was  not  shown  that  any  marriage 
expenses  had  been  incurred  or  were  at  present  re- 
quired for  her,  and  since  if  she  lived    to  reach  a 
marriageable  age,  the  matter  would  then  be  in  the 
hands  of  her  guardian.     Held,   further,  that  the 
right  of  the  wife  and  daughter  to  be  maintained  out 
of  the  husband's  and  father's  property  was  un- 
doubted, and  that,  when  the  Court  haS  made  an 
order  directing  a  sum  to  be  paid  by   way  of  main- 
tenance, it  has  undoubtedly  the  power  to  ensure  the 
enforcement  of  its  order,  and  this  could  best  be  done 
by  fixing  the  allowance  to  be  a  charge  on  specific 
property.    Jama  v.  Machul  Sahu,  I.  L.  R.  2  All.  315  ; 
Ramabai   v.  Trimbak    Ganesh  Desai,  9  Bom.  283  ; 
Sham  Lai  v.  Banna,  I.  L.  R.  4  All.  296  ;  and  Maha- 
lahshamma  Garu   v.  Venkatacatnamma  Garu  I.  L. 
R.    6   Mad.  S3,     referred   to.     Mansha   Debi  v. 
JiWAN   Mal        .  .      I.  Ii.  R.  6  Ail.  617 

140. Right  to  maintenance 

from,  paramour —  Woman  living  in  adultery — 
A  woman  living  in  adultery  formed  a  temporary 
connexion  with  a  man  by  whom  she  had  a  son. 
Held,  that  she  could  not  maintain  a  suit  for  main- 
tenance against  her  paramour.  Sikki  v.  Venkata- 
SAMY  GouNDEN  ...        8  Mad.  144 
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141. 


(o)  Wife — conii- 

Woman  marrying  again  in 


lifetime  of  husband — Right  to  maintenance. 
Among  the  Sompara  Brahmins  a  widow  who  has 
re-married  in  the  lifetime  of  her  first  husband 
without  his  consent  cannot  be  regarded  as  the 
lawful  wife  of  her  second  husband,  but  she  is 
entitled  to  maintenance  as  his  concubine.  Khem- 
KOR  v.  Umia  Shankab  Ranchhor  .  10  Bom.  381 

142. Charge  on  husband's  estate 

— Transfer  of  estate  for  payment  of  debts.  The  bond 
fide  purchaser  for  value  of  the  estate  of  a  Hindu 
husband,  sold  in  order  to  satisfy  the  husband's 
debts,  does  not  take  such  estate  subject  to  the 
wife's  maintenance,  even  if  such  maintenance  is 
fixed  and  charged  on  the  estate.  Jamna  v.  Machul 
Sahu,  I.  L.  R.  2  All.  315,  and  Sham  Lai  v.  Bamna, 
I.  L.  R.  4  All.  296,  referred  to.  Gur  Dayal  v. 
Kaunsila  .  .         .       I.  Ii.  R.  5  A.  387 


143. 


Right  of    main- 


tenance against  purchaser  at  sale  for  payment  of 
family  debt.  Though  the  maintenance  of  a  wife 
and  children  may  in  certain  circumstances  be  a 
charge  on  the  husband's  property  as  against  a  pur- 
chaser, it  is  not  so  in  a  case  in  which  the  sale  took 
place  in  payment  of  a  family  debt  which  it  was  the 
primary  duty  of  the  head  of  the  family  to  pay. 
Natchiarammal  v.  Gopala  Krishna 

I.  L.  R.  2  Mad.  126 


.144. 


Partition — Mitakshara — 
right     to.      A     suit    by 


Maintenance,  wife's  right  to.  A  suit  by  a 
Hindu  wife  against  her  husband  to  establish 
her  right  to  a  share  in  his  property,  and  for  partition, 
in  the  absence  of  any  allegation  that  he  refuses  or 
has  ceased  to  maintain  her,  is  not  maintainable. 
Jamna  v.  Machul  Sahu,  I.  L.  R.  2  All.  315,  and 
Becha  v.  Mothina,  I.  L.  R.  2'^  All.  86,  distinguished. 
PxjNNA  Bibee  V.  Radha  Kissen  Das  (1904) 

I.  L.  R.  31  Calc.  476 


145. 


Right  of  wife,  -who  had 


lived  apart  from  her  husband  during  his 
life  time,  to  claim  maintenance  after  his 
death — Father-in-law  having  ancestral  property 
bound  to  maintain  under  such  circumstances.  A 
wife  living  apart  from  her  husband  without  any 
justifying  cause  is  not  entitled  to  claim  maintenance 
from  him,  as  in  so  doing  she  commits  a  breach  of 
duty  to  him.  After  his  death,  however,  she  is  en- 
titled, though  she  lives  apart,  to  claim  maintenance 
from  her  father-in-law,  who  has  taken  her  husband's 
estate,  as  there  is  no  duty  on  her  part  to  live  with 
him,  provided  she  does  not  hve  apart  for  corrupt 
purposes.  Per  Wallis,  J. — A  wife  hving  apart 
from  her  husband  for  no  improper  purpose  may  at 
any  time,  return  and  claim  to  be  maintained.  Her 
right  is  not  forfeited  but  only  suspended  during  the 
time  she  commits  a  breach  of  duty  by  living  apart 
and  is  revived  when  at  his  death  such  duty  ceases 
to  exist.  The  Court  may,  under  the  circumstances, 
be  justified  in  awarding  her  maintenance  on  a  less 
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liberal  scale  than  it  other\vise  would.  Per  San- 
KARAN-Naik,  J. — The  father-in-law  is  under  a  moral 
obligation  to  maintain  his  daughter-in-law,  which 
ripens  into  legal  obhgations  against  the  assets  in  the 
hands  of  his  heirs.  Rangammal  v.  Echammal, 
I.  L.  R.  22  Mad.  305,  307,  referred  to.  The  hus- 
band is  under  a  moral  obligation  to  support  a  wife, 
when  she  is  Uving  apart  from  no  corrupt  motive  ; 
and  this  moral  obligation  ripens  into  a  legal  obli- 
gation on  the  father-in-law  when,  on  the  death  of  the 
son,  he  takes  ancestral  property.  The  rights  of  a 
wife  and  widow  respectively  to  maintenance,  rest 
entirely  on  different  grounds.  The  former  is  a 
personal  obhgation  on  the  husband  based  on  the 
identity  arising  from  marriage  relations  and  is  not 
dependent  on  the  possession  of  property.  The 
right  of  a  widowed  daughter-in-law  to  claim  main- 
tenance from  her  father-in-law  is  based  on  the  pos- 
session of  ancestral  property  by  the  latter  and  can- 
not be  defeated  by  any  breach  of  duty  on  her  part 
towards  her  husband,  which  might  disentitle  her 
to  enforce  a  distinct  claim  in  respect  of  a  different 
relation  and  on  account  of  considerations  peculiar 
to  that    relation,     Stjeampalli    Bangaramma  v. 

SUKAMPALLI  BeAMBAZE  (1908) 

I.  L.  R.  31  Mad.  338 


6.  BABUANA  PROPERTY. 

Babuana  property,  nature 


of — Grant  to  junior  members  of  family  for  mainten- 
ance— Power  of  Grantees  to  alienate — Custom  of 
Darhhanga  Raj — Property  not  inalienable  merely 
because  it  is  impartible — Liability  of  ' '  Babuana  '  * 
to  sale  in  execution  of  decree — Evidence  of  Custom. 
Property  granted  as  ''babuana^'  to  a  junior 
male  member  of  the  Darbhanga  Raj  family  in 
lieu  of  money  maintenance  was  admittedly  impar- 
tible, descending  to  the  eldest  male  heirs  of  the 
grantee  and  being  held  and  managed  by  the 
p6rson  to  whom  it  descended  for  the  main- 
tenance of  himself  and  his  family.  The  Gov- 
ernment revenue  was  conditioned  to  be  paid  by  the 
grantee,  or  the  person  to  whom  the  property  des- 
cended, not  directly  to  Government  but  through  the 
Maharaja : — Held,  that  such  property,  though 
impartible,  was  not  by  reason  of  that  fact  inaliena- 
ble. Property  so  granted  may  be  ahenable. 
Udaya  Aditya  Deb  v.  Jadahlal  Aditya  Deb,  I.  L.  R. 
8  Calc.  199  :  L.  R.  81.  A.  248,  Sartaj' Kuari  v.  Deoraj 
Kuari,  I.  L.  R.  10  All.  272  :  L.  R.  16  I.  A.  51,  and 
Venkata  Surya  3Iahipati  Rama  Krishna  Rao  v. 
Court  of  Wards,  I.  L.  R.  22  Mad.  383  :  L.  R.  26 
I. A.  83,  followed.  Notwithstanding  its  imparti- 
bility  the  subject  of  such  a  grant  came,  in  the  ab- 
sence of  any  special  custom  regulating  its  enjoyment 
within  the  principle  laid  down  in  Manye's  Hindu 
Law,  7th  edition,  page  415,  paragraph  321,  that 
' '  in  cases  governed  by  the  Mitakshara  Law  a  father 
may  sell  or  mortgage,  not  only  liis  own  property 
in  order  to  satisfy  an  antecedent  debt  of  his  own. 
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not  being  of  an  illegal  or  immoral  character 
and  such  transactions  may  be  enforced  against  his 
sons  by  a  suit,  and  by  proceedings  in  execution  to 
which  they  are  no  parties."  Semble  :  If  the  male 
descendant  in  whom  property  so  granted  was  for  the 
time  being  vested  failed  to  pa}^  the  Governmnet  re- 
venue as  stipulated,  and  the  Maharaja  was  himself 
obUged  to  discharge  the  claim  of  the  Government, 
he  might  sue  the  defaulter  for  the  amount  so  paid, 
and  execute  his  decree  by  sale  of  the  "  babuana  " 
property.  A  family  custom  to  the  effect  that  pro- 
perty granted  for  maintenance  by  a  "  babuana  " 
grant  was  inaUenabie,  was  held  to  be  not  estabhshed. 
Absence  of  evidence  of  aUenation  without  any 
evidence  of  facts  which  would  make  it  probable  that 
an  aUenation  would  have  been  made,  cannot  be 
accepted  as  proof  of  a  custom  of  aUenability. 
Sartaj  Kuari  v.  Deoraj  Kuari,  I.  L.  R.  10  All. 
272:  L.  R.  15  I.  A.  51,  followed.  Duegadijt 
Singh  v.  Rameshwar  Singh    (1909) 

I.  L.  R.  36  Calc.  943 

HINDU  LAW— MARMAKATAYAM. 

Marmakatayam     Law 

— Division  amongst  joint  owners,  when  binding 
on  minors — Arrangement  not  binding  to  which  all 
members  are  not  parties.  Joint  owners  governed 
by  the  Marmakatayam  Law  can  allow  one  or  more 
of  themselves  to  take  any  portion  of  the  joint 
property  as  his  or  their  separate  property.  Such 
transaction  requires  the  consent  of  every  one 
interested  in  the  property,  and  where  there  are 
minors  incapable  of  consenting  the  transaction  to  be 
binding  on  the  Tavazhi  must  be  for  consideration 
and  beneficial^  the  family  as  a  whole.     Arayal- 

PRATH     KUNnf    POCKER     V.      KaNTHILATH     AhMAD 

KuTi  Haji  (1905)  I.  L.  R.  29  Mad.  62 
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See  Divorce  Act,  s.  7. 
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See    Hindu    Law 
Guardianship  , 


GuAHDiAN — Right    op 
23  W.  R.  178 
I.  Ii.  R  1  All.  549 
I.  L.  R.   12  Bom.  110 

See  Hindu  Law — Inheritance — Divest 
iNG  OF,  Exclusion  rrom,  and  For 
feituke  of.  Inheritance — Marriage 

See    Hindu    Law — Stridhan — Descrip 
tion  and  Devolution  of  Stridhan 
I.  L.  R.  25  Calc.  354 

See   Hindu    Law — Widow — Disqualifi- 
cations— R  E-M  ARRIAGE. 

I.  L.  R.  26  Bom.  388 

See  Restitution   of  Conjugal  Rights. 
I.  L.  R.  28  Calc.  37 

'  L  INFANT  MARRIAGE,  THEORY  OF. 

1.  Infant  marriages — Presump- 
tion of  age — Age  of  discretion.  The  foundation  for 
infant  marriages  among  Hindus  is  the  religious  obli- 
gation which  is  supposed  to  lie  on  parents  to  provide 
for  a  daughter,  so  soon  as  she  is  matura  virOy  a  hus- 
band capable  of  procreating  children  ;  the  custom 
being  that,  when  that  period  arrives,  the  infant 
wife  permanently  quits  her  father's  house,  to  which 
she  had  returned  after  the  celebration  of  the  mar- 
riage ceremony,  for  that  of  her  husband.  The 
presumption,  therefore,  is  that  the  husband,  when 
called  upon  to  receive  his  wife  for  permanent  co- 
habitation, hs^s  attained  the  full  age  of  adolescence, 
and  also  the  age  which  the  law  fixes  as  that  of  dis- 
cretion. JuMooNA  Dassya  V.  Bamasundari  Dass- 
YA                I.  L.  B.  1  Calc.  289  :  25  W.  R.  235 

Ii.  R.  3  I.  A.  72 

2.  RIGHT    TO     GIVE    IN   MARRIAGE,   AND 
CONSENT. 

1-   Right       of     giving     away 

daughter  in  jnsirTi&ge— Delegation  of  authority. 
Though  by  the  Hindu  law  no  one  but  the  father, 
while  he  is  alive,  can  give  his  daughter  in  marriage, 
yet  the  father  can  delegate  his  authority  to  another. 
Golamee  Gopee  Ghose  v.  Juggessur  Ghose 

3  W.  R.  193 


2. 


Guardian 


of 


daughters.  The  plaintiff,  the  divided  brother  of 
the  defendant's  deceased  husband,  sued  to  obtain 
a  declaration  of  his  independent  legal  right  to  be- 
troth the  infant  daughters  of  his  deceased  brother 
by  the  defendant  to  persons  of  his  own  choosing 
without  the  interference  of  the  defendant,  and  of  her 
obligation  to  accept  any  persons  whom  he  might 
select  and  provide  for  the  celebration  of  their 
marriages.  Held,  that  the  exclusive  right  sought 
to  be  enforced  by  the  plaintiff  was  not  warranted 
by  Hindu  law,  apart  from  the  legal  position  and 
rights  of  the  defendant  as  the  guardian  of  her 
daughters  and  possessor  of  her  husband's  property 
which,  however,  presented  stiU  stronger  grounds  of 
objection  to  the  plaintiff's  claim.  Namasevayam 
Pillay  v.  Annammi  Ummal  .         .     4  Mad.  339 

VOL.  II. 
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3. 


Consent     of    guardian    to 


marriage  —Effect  of  want  of  consent.  The  want  of 
a  guardian's  consent  will  not  invalidate  a  marriage 
otherwise  legally  contracted  and  performed  with  all 
the  necessary  ceremonies.  Mudoosoodun  Mookee- 
jee  v.  Jadub  Chunder  Banerjea     3  W.  R.  194 

Marriage    of    a 


girl    without   her     father's    consent — Husband  and 
wife — Suit  by  the    father    to   declare  such  marriage 
void — Factum  valet.     The  plaintiff,  a  Hindu  father, 
sued  for  a  declaration  that  the  marriage  of  his 
daughter,  which  had  been    celebrated  by  his  wife 
without  his  consent,  was  null  and  void.     It  ap- 
peared that  the  plaintiff  had  for  about  eight  years 
voluntarily  given  up  residence  with  his  wife  and 
daughters,  and  that  he  had  several  times  been  re- 
quested by  his  wife  to  get  their  daughter,  aged 
eleven  years,  married,  but  had  neglected  to  do  so. 
The  plaintiff's  wife  accordingly,  having  procured  a 
suitable  husband  for  their  daughter,  informed  the 
plaintiff  of  the  intended  marriage  ;  but  the  plaint- 
iff, instead  of  approving   the   course  taken  by  hia 
wife,  filed  a  suit,  and  obtained  an  injunction  re- 
straining his  wife  from  celebrating  the  marriage. 
The   marriage   nevertheless  was  solemnized   with 
due  ceremonies.     The  Court  of  first  instance  de- 
clared the  marriage  void.     The  defendant  appealed, 
and  the  lower  Appellate  Court  reversed  the  lower 
Court's  decree.     On  appeal  by  the  plaintiff  to  the 
High  Court  : — Held,  confirming   the  decree  of  the 
lower  Appellate  Court,  that  the  marriage  should  be 
supported,  under  the  circumstances  of  the  case,  on 
the  principle  of  factum  valet,  there  being  no  express 
authority  in  the  Hindu  law-texts,  making  the  con- 
sent of  the  parents  and  guardians  of  a  girl  a  condi- 
tion precedent  to  the  validity  of  a  marriage.     The 
plaintiff,  having  been  informed  of  his  wife's  inten- 
tion to  marry  their  daughter,  made  no  bond  fide  at- 
tempt to  marry  her,  and,  after   entirely  foregoing 
his  claim  to  all  control  over  his  daughter  for  many 
years,  merely  attempted  to  assert  his  right  without 
any  regard  to  her  interests,   and  with  the  sole  ob- 
ject   of    annoying    the    mother,    from    whom    h& 
had    been  long  separated  with    his  own  consent.. 
Quosre :  Whether  Civil  Courts  would  set  aside  a 
marriage  if  a  clear  case  was  established  of  frauds 
by  both  the  parties  intermarrying,  on  the  rights 
of  the  father  as  guardian  of  his  daughter  for  the  pur- 
poses of  marriage.     Khushalchand  Lalchand  v. 
Bai  Manx  .         .         .        I.  L.  R.  11  Bom.  24T 


5. 


Custody — Ouar- 


dianship — Right  of  father  to  give  his  daughter  in 
marriage — Conduct  of  father  forfeiting  such  right 
— Suit  by  a  father  to  restrain  his  wife  from  giving 
their  daughter  in  marriage  without  his  consent. 
The  plaintiff  and  R,  the  second  defendant,  were  hus- 
band and  wife  belonging  to  the  Prabhu  caste,  and 
lived  together  in  the  house  of  the  first  defendant,, 
who  was  R^s  father,  until  the  year  1880.  In  1 877  a 
daughter  S  had  been  born  to  them.  In  1880  the 
plaintiff  was  convicted  of  theft,  and  sentenced  to. 

8o 
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tw^o  years'  imprisonment.  ~"At  the  end  of  his  term 
of  imprisonment  he  did  not  return  to  live  with  his 
father-in-law,  but  went  to  reside  in  his  own  father's 
house,  where  in  1884  he  requested  his  wife  R  to 
join  him  with  their  daughter  8.  R  refused,  and 
she  and  S  continued  to  Uve  in  the  house  of  the  first 
defendant,  her  father.  The  plaintiff  then  married 
a  second  wife.  In  November  1885,  S  having  at- 
tained nine  years  of  age — an  age  at  which  it  is 
customary  for  Prabhus  to  seek  husbands  for  their 
daughters — demanded  his  daughter  8  from  the 
defendants,  who,  however,  refused  to  deliver  the 
girl  to  the  plaintiff.  In  May  1886,  the  plaintiff 
filed  this  suit  against  the  defendants,  complaining 
that  they  were  about  to  have  his  daughter  8  mar- 
ried to  her  cousin  without  his  (the  plaintiff's)  con- 
sent. He  prayed  that  he  might  be  declared  en- 
titled to  the  custody  of  his  daughter,  and  for  an 
injunction  against  her  marriage  without  his  con- 
sent. On  filing  this  suit,  he  obtained  a  rule  nisi  for 
an  injunction  against  the  defendants.  Held,  that, 
pending  the  hearing  of  this  suit,  he  was  entitled  to 
the  injunction  asked  for.  Nanabhai  Ganpatrav 
Dhaieyavan  v.  Janardhan  Vasudbv 

I.  li.  R.  12  Bom.  110 


e. 


Alleged       impro- 


per marriage  of  minor  threatened  pending  applica- 
tion for  guardianship — Injunction  against  person 
not  party  to  application  and  out  of  jurisdiction — 
Guardian  and  Wards  Act  {VIII  of  1S90),  as.  11, 
12— Civil  Procedure  Code  {Act  XI  of  18^2),  s. 
622.  During  the  pendency  of  an  application  for 
guardianship  of  a  minor  girl,  it  was  alleged  on 
behalf  of  the  applicant,  the  mother,  that  an  impro- 
per marriage  of  the  girl  was  going  to  be  performed 
by  the  father,  and  an  injunction  was  prayed  for  to 
restrain  various  persons  (including  the  present  peti- 
tioner, who  was  not  a  party  to  the  proceeding)  from 
marrying  or  allowing  the  marriage  of  the  minor. 
The  lower  Court  had  granted  the  injunction.  Held, 
that  s.  12  of  the  Guardian  and  Wards  Act  authorizes 
the  Court  to  make  such  order  for  the  temporary 
protection  of  the  person  of  the  minor  as  it  thinks 
proper,  and  this  power  is  not  exerciseable  only  after 
the  production  of  the  minor.  Held,  further,  that 
the  mere  fact  that  a  person  resides  outside  the  juris- 
diction of  the  Court  is  not  per  se  sufiicient  to  pre- 
vent the  Court  from  granting  an  injunction  to 
restrain  him  from  committing  an  act  in  a  case 
such  as  the  present.  Held,  also,  that  this  was  not 
a  case  in  which  the  High  Court  ought  to  interfere 
under  s.  622,  Civil  Procedure  Code.  Harendra 
Nath  Chowdhtjry  v.  Brinda  Rani  Dassi 

2  C.  W.  N.  621 


7. Marriage  of  a  girl 

withovt  her  father  a  consent — Suit  by  father  to 
have  marriage  declared  void — Factum  valet — 
Applicability  of  the  doctrine  to  marriage.  Under 
the  Hindu  law,  a  duly  solemnized  marriage  cannot 
Hbe  set  aside  in  the  absence    of  fraud   or  force  on 
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loriid. 


AND 


the  ground  that  the  father  did  not  give  his  con- 
sent to  the  marriage.  The  texts  relating  to 
the  ehgibihty  of  persons  who  can  claim  the  right 
of  giving  a  girl  in  marriage  are  directory,  and  not 
mandatory.     Mulchand  Kuber  v.  Bhtidhia 

I.  li.  R.  22  Bom.  812 


8.    — 


Guardianship — 

Paternal  relatives — Their  authority  to  give  a 
girl  in  marriage — Civil  Courtis  jurisdiction  to 
interfere  with  this  authority.  The  general  autho- 
rity, faiUng  the  father,  of  the  paternal  relatives  to 
dispose  of  a  girl  in  marriage  is  recognised  by  the 
Hindu  law  as  a  part  of  the  guardianship  which  is 
correlative  as  a  right  and  a  duty  to  her  dependence 
both  as  a  female  and  as  an  infant.  But  those  who 
seek  the  aid  of  the  Civil  Courts,  in  order  to  give 
efifect  to  this  authority,  may  not  improperly  be  put 
upon  terms  which  may  appear  necessary  in  order 
to  prevent  the  authority  from  being  abused  to  the 
injury  of  the  infant.  Where  a  father  or  mother  is 
the  guardian,  the  intervention  of  a  law  Court  can 
seldom  be  necessary  or  desirable.  In  the  case  of 
very  gross  misconduct  and  disregard  of  paternal 
duty,  the  Court  may  interfere  even  in  the  case  of  a 
father.  A  Hindu  died,  leaving  a  widow  and  an 
infant  daughter  named  B.  After  his  death,  his 
widow  was  forced,  through  the  unkindness  of  her 
mother-in-law,  to  seek  refuge  at  her  parents'  house. 
There  she  died  about  eighteen  months  after  her 
husband's  death.  The  orphan  B  was  then  brought 
up  by  her  maternal  uncles,  8  and  G.  When  B 
became  ten  or  eleven  years  old,  her  paternal  uncle 
and  patornal  grandmother  sought  under  Act  IX  of 
1861,  to  take  possession  of  the  minor  B  from  the 
custody  of  her  maternal  uncles.  This  application 
was  resisted  by  S  and  G,  on  the  ground  that  the 
petitioners  had  no  right  to  give  the  girl  in  marriage, 
and  that  their  object  was  to  marry  the  girl  to  an 
old  Bhatia  in  Bombay  for  a  large  sum  of  money. 
The  Court  found  that  several  Bhatia  girls  of  Dhar- 
angaon,  where  the  parties  resided,  had  of  late  been 
married  to  old  Bhatias  in  Bombay,  the  girls'  re- 
latives receiving  large  sums  of  money.  And  as  the 
girl  had  never  lived  with  the  petitioners,  the  Court 
ordered  that  she  should,  for  the  present,  continue  to 
live  with  her  maternal  uncles  until  the  petitioners 
found  a  suitable  husband  for  her,  to  be  approved 
by  the  Court.  Of  the  persons  selected  by  the  peti- 
tioners, one  was  approved  by  the  Court.  He  was  a 
resident  of  Vaizapur,  a  town  in  the  Nizam's  do- 
minions. The  Court  passed  an  order  authorizing 
the  petitioners  to  give  the  girl  in  marriage  to  this 
person,  and  directing  the  girl  to  be  made  over  into 
the  petitioner's  custody  a  month  before  the  day 
fixed  for  the  marriage.  Against  this  order  8  and  O 
appealed  to  the  High  Court.  //e'</,  that  the  peti- 
tioners, as  paternal  relatives  of  the  girl,  had,  under 
the  Hindu  law,  a  preferential  right  to  dispose  of  the 
girl  in  marriage  ;  but  as  they  had  never  taken  care 
of  the  girl,  it  was  necessary,  in  the  interests  of  the 
Toinor,  to  put  them  upon  terms  to  prevent  the  possi- 
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bility  of  their  abusing  their  authority  to  the  minor's 
prejudice.  Held,  also,  that  the  girl  should  not  be 
married  to  a  person  living  in  foreign  territory,  as 
the  effect  of  marriage  with  such  a  person  would 
be  to  place  the  minor  beyond  the  protection 
of  the  Court  in  British  India.  Held,  also,  that  the 
girl  ought  not  to  be  forced  into  marrying  a  person 
whom  she  did  not  hke.  Shridhar  v.  Hiralal 
ViTHAL      .        .         .        I.  li.  R.  12  Bom.  480 


3.  BETROTHAL. 

1.  Betrothal  how  far    treated 

as  marriage.  Semble  :  That  according  to  Hindu 
law,  a  betrothal  is  not  to  be  treated  as  an  actual  and 
complete  marriage.  Umed  Kika  v.  Nagindas 
Narotumdas     .       ,  .         .7  Bom..  O.  C.  122 


2. 


Nor   does   it   by 

Hindu  law  amount  to  a  binding  irrevocable  con- 
tract of  which  a  Court  would  give  specific  perfor- 
mance.    In  the  matter  of  Gunput    Narain    Singh 

I.  li.  R.  1  Calc.  74 
GuNPUT  Narain  Singh  v.  Rajani  Koer 

24W.  R.  207 


3. 


Betrothal,  suit  to    enforce— 


Ceremonies  of  hetrothal.  The  plaintiff,  on  behalf  of 
her  infant  son,  sued  the  father  and  guardian  of 
M  B  to  recover  possession  of  31  B,  alleging  that 
M  B  had  been  betrothed  to  her  son,  and  that,  under 
the  Hindu  law,  betrothment  was  the  same  as  mar- 
riage and  could  not  be  repudiated,  and  that  the 
defendant  had,  on  demand,  refused  to  give  up  M  B, 
The  defendant  pleaded,  inter  alia,  that  the  betroth- 
ment had  been  repudiated,  as  the  family  to  which 
the  plaintiff  belonged  were  guilty  of  female  infanti- 
•cide,  and  that  it  would  be  illegal,  under  the  Hindu 
law,  to  enter  into  relationship  with  it.  Held,  that, 
as  according  to  Hindu  law  a  betrothment  is  effected 
by  the  bride  and  bridegroom  walking  seven  steps 
hand  in  hand  during  a  particular  recital,  and  the 
■contract  is  perfected  upon  their  arriving  at  the 
seventh  step,  and  may  be  enforced  by  the  husband 
on  completion  of  the  time,  and  as  the  evidence 
adduced  did  not  show,  nor  was  it  alleged  or  pre- 
tended, that  any  betrothment  had  been  effected  or 
perfected  in  the  way  above  described,  the  suit  was 
unmaintainable.     Nowbut  Singh  v.  Lad  Kooer 

5  ]Sr.  W.  102 

Breach  of  promise  of  m.ar- 


riage — Eeci'procal  contingent  contract — Damages 
— Upariyaman — Halai  Bhatia  caste.  The  plaint- 
iffs alleged  that  by  a  written  agreement,  dated 
the  18th  March  1882,  the  first  defendant  and  her 
deceased  son  L  agreed  that  the  second  defendant  K, 
who  was  the  daughter  of  the  first  defendant,  should 
be  given  in  marriage  to  the  second  plainti^,  who 
was  the  son  of  plaintiff  No.  1 ;  and  that  the  betrothal 
of  these  two  persons  took  place  accordingly.  The 
agreement  was  executed  by  the  said  L,  as  eldest 
male  member  of  his  family,  in  the  name  of  his  de- 


HINDU  LAW— MARRIAGE— cowW. 
3.  BETROTHAL— conW. 

Ceased  father.     In  pursuance  of  this  agreement,  the 
plaintiffs  paid  to    the    first    defendant     R7(K)  as 
upariyaman,  and  they  presented  K  with  ornaments 
and  clothes  of  considerable  value.     The  plaintiffs 
complained  that  the  first  defendant  subsequently 
refused  to  carry  out  the  contract  of  marriage,  and 
had  married  her  daughter  K  (defendant   No.  2)  to 
another  person.     They  claimed  in  this  suit  to  re- 
cover the  ornaments  and  clothes,  together  with  the 
R700  paid  to   the  first    defendant  as  upariyaman 
and     R  10,000    as    damages.     The  first   defendant 
was  sued  both  in  her  personal  capacity  and  as  heir 
and  legal  representative  of  her  son  L.     The     first 
defendant  pleaded  that  neither  she  nor  the  second 
defendant  were  bound  by  the  betrothal  agreement, 
as  they  were  not  parties  to  it,   that  the   contract 
had  been  a  contingent  contract,  inasmuch  as  her 
son  L  had  agreed  to  give  K  (defendant  No.   2)  in 
marriage  to  the  second  plaintiff  only  on  condition 
that  he  (L)  should  obtain  in  marriage  U,  the  daugh- 
ter of  the  third  plaintiff,  and  that  L  and  U  were  ac- 
cordingly betrothed,  that  L  had  died  in  1884,    and 
that  the  contract  had    been  thereby  determined  ; 
that  she  had  been  willing  to  renew  it,  and  had  pro- 
posed that  a  younger  son  of  hers  (J)  should  be  ac- 
cepted as  the  husband  of  U,  but  that  the  plaintiff 
had  declined  this  offer.     In  proof  of  her  allegation 
that  the  contract  was  a  reciprocal  contingent  con- 
tract, the  first  defendant  relied  upon  the  following 
clause  in  the  agreement :     "At  the  time  when  the 
marriages  are  to   take  place  the  marriages  of  the 
two  girls  are  to  be  performed  together.     When  you 
shall  give  your  daughter  in  marriage,  I  also  am  at 
the  same  time  to  give  my  daughter  in  marriage.'* 
Held,  that  the  agreement  of  betrothal  was  not  a  re- 
ciprocal contingent  contract ;  and  that  the  first  de- 
fendant had  committed  a  breach  of  the  agreement 
by  not  giving  her  daughter  K  in  marriage  to  the 
second  plaintiff ;  and  that  the  plaintiffs  were  en- 
titled to  recover  from  the  first  defendant  the  value 
of  the  ornaments  and  the  R700  paid  by  the  plaint- 
iffs as  upariyaman  together  with    R600    damages 
for  the  breach  of  contract.     The  second  defendants 
beino-  a  minor,  was  held  not  liable,  and  the  suit  as 
against  her  was  dismissed.     Mtjlji  Thakersey  v. 
GoMTi        .         .         .        I.  Ii.  R.  11  Bom.  412 
5. Suit  against   father  of  be- 
trothed  girl  to  have    betrothal  declared 
void  and  for  damages  for  breach  of  con- 
tract— Contract  of  marriage — Kapole  Bania  caste. 
The  plaintiff,  who  had  been  betrothed  to  the  de- 
fendant's daughter  K,  sued  for  a  declaration  that, 
unless  the  defendant  was  Avilling  that  the  marriage 
should  be  performed   before  the  expiration  of  the 
month  of  Baisakh  1962  (May-June  1896),  the  con- 
tract for  the  marriage  should  no  longer  be  binding 
on  the  plaintiff,  and  that  the  betrothal  was  void, 
and  for    R25,000  damages  for  breach  of  the  con- 
tract of  betrothal  and  marriage.     The  defendant 
pleaded  that  his  daughter  K  was  not  wiUing  to 
marry  the  plaintiff  within  the    period   mentioned 
and  that  he  had  no  right  to  force  his  daughter  against 
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her  will.  At  the  trial  K  stated  that  she  was  un- 
willing to  be  married  for  three  or  four  years.  The 
Court,  found  that  in  the  Kapole  Bania  caste,  to 
which  the  parties  belonged,  marriages  ordinarily 
took  place  when  the  bride  was  between  twelve 
and  fifteen  years  of  age.  K  was  born  on  the  2nd 
May  1881,  so  that  she  was  nearly  fifteen  at  the  date 
of  suit  (16th  January  1896).  Before  filing  the  suit, 
the  plaintiff  had  called  upon  her  and  the  defendant 
(her  father)  to  fix  a  date  for  the  marriage,  but  the 
defendant  had  declined  to  do  so  on  the  ground  that 
his  daughter  did  not  wish  to  marry  at  that  time,  and 
that  he  would  not  force  her  to  marry  against  her 
will.  Held,  that  the  plaintiff  was  entitled  to  the 
declaration  prayed  for.  The  marriage  of  Hindu 
children  is  a  contract  made  by  the  parents,  and  the 
children  themselves  exercise  no  voHtion.  This  is 
equally  true  of  betrothal,  and  there  is  no  implied 
condition  that  fulfilment  of  the  contract  depends  on 
the  willingness  of  the  girl  at  the  time  of  marriage. 
It  was  contended  that  plaintiff  could  not  obtain 
damages ;  that  defendant  had  not  broken  the  con- 
tract, the  plaint  assuming  that  the  contract  of  be- 
trothal was  still  in  force,  and  the  defendant  having 
a  locsus  pcenitenticn  until  Baisakh  1952.  Held,  that 
the  plaintiff  was  entitled  to  damages.  There  was 
practically  a  repudiation  of  the  betrothal.  The 
plaintiff's  willingness  to  marry  K  at  any  time  before 
the  end  of  Baisakh  did  not  disentitle  him  to  dama- 
ges, seeing  that  K  had  declared  her  unwillingness 
to  be  married  to  plaintiff  then,  and  the  defendant 
had  declared  that  he  could  not  compel  her  to  change 
her  mind.  Purshotamdas  Tribhavandas  v. 
PuRSHOTAMDAS  IVIangaldas    I.  L.  R.  21  Bom.  23 


4.  CEREMONIES. 

1. Boring    of   the    ears — Neces. 

sary  ceremonies — Sudras.  The  boring  of  the  ears 
is  not  one  of  the  ten  initiatory  ceremonies  of  mar- 
riage ;  it  is  unnecessary  even  for  a  twice- born 
Hindu  :  and  all  ceremonies  except  that  of  marriage 
are  dispensed  Avith  in  the  case  of  Sudras.     Moneb- 

MOTHONATH  V.  AuSHOOTOSH  DeY 

1  Ind.  Jur.  O.  8.  24 


2.    Ceremony  of  rasee  bibaha 

— Custom.  The  question  whether  the  ceremony  of 
rasee  bibaha  was  a  part  of  the  marriage  ceremony 
during  the  continuance  of  which  gifts  to  the  bride 
came  under  the  denomination  of  yautuka,  was  held 
in  this  case  to  depend  on  the  custom  of  the  district 
in  the  caste  to  which  the  parties  belonged.  Bistoo 
Pershad  Burral  v.  Radha  Soondur  Nath 

16  W.  R.  304 

3. Ceremony  of  nandimukh  or 

bridhi-shradh — Restitution  of  conjugal  rights 
— Consent  of  lawful  guardian — Presumption  of 
validity  of  rmrriage — Non-performunce  of  cere- 
monies. The  ceremony  of  nandimukh  or  bridhi- 
shradh  is  not  an  essential  of  Hindu  marriage,  nor 
would  the  want  of  consent  by  the  lawful  guardian 
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necessarily  invalidate  such  marriage.  In  a  suit  fop 
restitution  of  conjugal  rights  the  fact  of  the  celebra- 
tion of  marriage  having  been  established,  the  pre- 
sumption, in  the  absence  of  anything  to  the  con- 
trary, is  that  all  the  necessary  ceremonies  have  been 
complied  with.  Brindbafx  Chundra  Kurmokar 
V.  Chundra  Kfrmoker  .    I.  L.  R.  12  Calc.  140 

4.   Consummation  ceremony — 

Marriage — Consummatio7i.  According  to  Hindu 
law,  a  marriage  between  Brahmans  is  binding 
although  the  consummation  ceremony  or  consum- 
mation never  takes  place.  Administrator-Gene- 
ral, Madras  v.  Anandachari 

I.  li.  R.  9  Mad.  466 


5. 


Ganadharva    marriage,   ne- 


cessary ceremonies  for.  In  order  to  constitute 
a  valid  marriage  in  Gandharva  form,  nuptial  rites 
are  essential.     Brindavana  v.  Radhamani 

I.  li.  R.  12  Mad.  72 

6.  Presumption  as  to  comple- 
tion of  marriage  ceremonies.  If  there  is 
sufficient  evidence  to  prove  the  performance  of 
some  of  the  ceremonies  usually  observed  on  the 
occasion  of  a  marriage,  a  presumption  is  always  to 
be  drawn  that  they  were  duly  completed  until  the 
contrary  is  shown.     Bai  Diwali  v.  Moti  Karson 

I.  L.  R.  22  Bom.  509 


7. 


Ceremonies  of  Griha  Prave- 


sam  and  Ruthusanti — Legitimate  marriage  ex- 
penses—Contract Act  {IX  of  1872),  8.  69— Person 
interested  in  making  payment — Daughter's  marriage 
expenses  defrayed  by  widowed  mother — Claim  against 
brother  of  the  widoivs  late  husband.  The  cer- 
emonies of  '"'' Oriha  Pravesam'*  and  ^^Ruthu- 
santi ' '  are  essentially  connected  with  the  disposal 
in  marriage  of  a  girl  of  the  Brahmin  caste,  and  form 
a  part  of  the  marriage  ceremonies.  A  Hindu  widow 
performed  these  ceremonies  for  her  daughter,  and 
sued  to  recover  their  cost  from  her  late  husband's 
undivided  brother.  In  a  previous  case  between  the 
same  parties  it  had  been  decided  that  the  defendant 
was  liable  to  be  charged  with  the  expenses  of  the 
marriage  of  the  plaintiff's  daughter.  Held,  that 
plaintiff  was  entitled  to  recover  the  cost  of  these 
two  ceremonies.  The  expenses  were  legitimate 
marriage  expenses,  and  plaintiff  had  the  right  to 
sue,  as  she  was  the  person  who  was  interested  in 
making  the  payment  which  the  defendant  (under 
the  decision  referred  to)  was  bound  to  make. 
Vaikuntam  Ammanqab  V.  Kai.lipjram  Ayyangar 
(19J2)         .         .  I.  li.  R.  26  Mad.  497 

5.  VALIDITY  OR  OTHERWISE  OF 
MARRIAGE. 

1.  ^  Marriage  between  persons 

of  diflFerent  castes  —Custom.  The  general 
Hindu  law  being  against  a  marriage  between  per- 
sons of  distinct  castes  {e.g..  Domes  and  Harees), 
local  custom  can  alone  sanction  it.  Melaram. 
NuDiAii  u  Thanooram  Bamitn       .    9  W.  R.  552 
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2.  ^  Sudras — Custom. 

Per  MiTTER,  J. — Marriage  between  parties  in 
different  sub-divisions  of  the  Sudra  caste  is  prohibit- 
ed unless  sanctioned  by  any  special  custom,  and  no 
presumption  in  favour  of  the  validity  of  such  a 
marriage  can  be  made,  although  long  cohabitation 
has  existed  between  the  parties.  Per  Makkby,  J. 
— Qucere  :  Whether  there  is  any  legal  restriction 
upon  such  a  marriage.  Narain  Dhara  v.  Rakhal 
Gain         .       I.  L.  R.  1  Calc.  1 :  23  W.  R.  334 

3. Marriage    of   widow  with 

husband's  brother — Jats  in  North- Western 
Provinces.  Among  the  Jats  of  the  North-Western 
Provinces  kurao  dureecha,  or  the  marriage  of  a 
widow  with  the  brother  of  a  deceased  husband,  is 
common  and  is  recognised  as  lawful,  and  the  child- 
ren of  such  marriage  are  legitimate  and  entitled  to 
inherit  an  equal  share  of  the  estate  of  their  father 
as  his  other  sons.     Poori7Nmtji.l  v.  Toolsee  Ram 

i  3  Agra  350 


4. 


Marriage  with  daughter  of 
A  marriage  between  a  Hindu  and 

Raga- 


-wife's  sister 

the  daughter  of  his  wife's  sister  is  valid 

VENDRA  RaU  v.  JaYARAM  RaU 

I.  li.  R.  20  Mad.  283 


5. 


Inter-marriage         betw^een 


persons  of  difiFerent  sections  of  the  Sudra 
caste,  validity  of.  There  is  nothing  in  Hindu 
law  prohibiting  marriages  between  persons  belong- 
ing to  different  sections  or  sub-divisions  of  the  Sud- 
ra caste.  Narain  Dhara  v.  Rakhal  Gain,  I.  L.  R. 
1  Calc.  1 ;  Inderun  Naliingypooly  Taver  v.  Rama- 
sammy  Talaver,  13  Moo.  I.  A.  141 ;  and  Rama- 
mani  Ammal  v.  Kulanthai  Natchiar,  14  Moo. 
1.  A.  346,  referred  to.  Upoma  Kuchain  v.  Bhola- 
RAM  DmjBi         .         .        I.  Ii.  R.  15  Calc.  708 


6. 


Marriage  between  members 


of  different- sects  of  Ijinga.Yeta— Burden  of 
proof  of  invalidity  of  marriage.  According  to  the 
Lingayet  religion,  as  well  as  according  to  Hindu 
law,  marriages  between  members  of  different  sects 
of  the  Lingayets  are  not  illegal,  and  where  it  is 
alleged  that  such  a  marriage  is  invalid,  the  onus  lies 
upon  the  persons  making  such  allegation,  of  proving 
that  such  marriage  is  prohibited  by  immemorial 
custom.    Faktrqauda  v.  Gangi 

i;^^  I.  L.  R.  22  Bom.  277 

7.  Brahmin    bride    given    in 

marriage  by  her  mother  without  her 
father's  consent — Injunction.  A  Vaishnava 
Brahmin  girl  was  given  to  the  plaintiff  in  marri- 
age by  her  mother  without  the  consent  of  her 
father,  who  subsequently  repudiated  the  marriage. 
It  appeared  that  the  mother  falsely  informed  the 
Brahmin,  who  solemnized  the  marriage,  that  the 
father  had  consented  to  it.  Held,  that  the  plaintiff 
was  entitled  to  a  declaration  that  the  marriage  was 
valid  and  to  an  injunction  restraining  the  parents 
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from  marrying  the  bride  to  any    one    else.     Vbn- 

KATAOHARYULCr  V.   RaNGAOHARYULU 

I.  Ii.  R.  14  Mad.  316 

8.  Marriage  without  consent 

of  the  father  of  the  girl.  Under  the  Hindu  law, 
if  a  girl  is  given  in  marriage  by  her  mother  and  all 
the  necessary  rites  are  duly  performed,  and  there  is 
no  question  of  force  or  fraud  and  no  other  legal  im- 
pediment to  the  marriage,  the  marriage  will  not  be 
invalid,  merely  because  the  consent  of  the  girl's 
father  has  not  been  obtained.  Baee  Rulyai  v. 
Jey  Chund  Kewul,  1  Morley's  Dig.  181,  and  Ven- 
katacharyulu  v.  Rangacharyidu,  I.  L.  R.  14  Mad. 
316,  referred  to.  "  Ghazi  v.  Sukru 

I.  Ii.  R.  19  All.  515 

9.  — Conditional        marriage — 

Restitviion  of  conjugal  rights — Husband  and  wife 
— Kudwa  Kunhi  caste — Custom — Public  policy. 
The  plaintiff,  a  member  of  the  Ku'dwa  Kunbi  caste, 
sued  in  1890  for  restitution  of  conjugal  rights,  alleg- 
ing that  he  had  been  married  to  the  first  defendant 
in  1927  (1870).  The  defendants  alleged  that  at 
the  date  of  the  marriage  the  parties  were  only  a 
month  old  ;  that  the  marriage  was  a  sata  (exchange) 
marriage,  and  that  by  the  contract  the  plaintiff's 
father  was  bound,  as  a  condition  of  his  obtaining 
the  second  defendant's  daughter  for  his  son,  to 
provide  a  girl  to  be  married  to  the  second  defend- 
ant's son.  They  alleged  that  such  conditional  mar- 
riages were  a  custom  of  the  caste,  and  they  denied 
that  the  condition  had  been  performed  by  the  plaint- 
iff's father.  They  further  alleged  that  in  1936 
(1879)  the  plaintiff's  father,  finding  that  he  could 
not  perform  the  condition,  had  passed  a  release 
(the  plaintiff  himself  then  being  a  minor)  to  defend- 
ant No.  2  (the  father  of  defendant  No.  1)  giving 
up  all  claims  to  defendant  No.  1 ;  that  a  dispute 
having  subsequently  arisen  after  the  plaintiff 
had  attained  his  majority,  the  matter  was  referred 
to  the  members  of  the  caste,  who  decided  that  with- 
in a  certain  fixed  time  the  plaintiff  should  provide 
a  girl,  for  the  son  of  defendant  No.  2,  and  that,  on 
the  plaintiff  failing  to  do  so,  the  marriage  was  dis- 
solved. The  Court  found  that  by  the  custom  of  the 
caste  the  marriage  in  1927  (1870)  between  the 
plaintiff  and  defendant  No.  1  was  only  a  conditional 
marriage ;  that  the  release  of  1936  (1879)  operated 
to  cancel  the  marriage,  and  that  in  any  case  the 
plaintiff's  failure  to  find  a  girl  for  the  second  de- 
fendant's son,  in  accordance  with  the  decision  of  the 
caste,  dissolved  the  marriage.  Held,  that  the 
plaintiff  had  not  established  his  right  to  the  resti- 
tution of  defendant  No.  1  as  his  wife.  The  alleged 
custom  was  not  contrary  to  public  policy.  Accord- 
ing to  the  custom  reUed  on,  there  was  no  complete 
and  binding  marriage  Avithin  the  intention  of  the 
parents  of  the  parties,  although  the  ordinary  religi- 
ous ceremonies  were  performed.  Such  a  transaction 
could  not  be  regarded  as  immoral  from  any  point  of 
view.    The   Hindu   law  leaves   it  entirely  to   the 
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parents  to  marry  their  daughters,  and  although, 
according  to  the  strict  Brahminical  law,  a 
marriage  is  complete  when  the  reUgious 
ceremony  has  been  performed,  there  would 
seem  to  be  no  sufficient  reason  for  refusing  to 
recognize  a  custom,  at  any  rate  among  the 
lower  castes,  by  which  such  transactions,  ren- 
dered necessary  by  the  paucity  of  women  in  the 
caste,  although  performed  with  religious  ceremonies, 
are  still  regarded  by  the  parents  on  both  sides  as  im- 
complete  and  conditional  marriages.  Bai  Ugri 
V.  Patel  Purshottam  Bhfdar 

I.  L.  R.  17  Bom.  400 

10. Marriage    of  a    minor  in 

disobedience  of  Court's  order — Doctrine  of 
factum  valet — Guardian  and  Wards  Act  {VIII  of 
1890),  s.  24 — Court's  power  to  make  order  as  to 
marriage  of  minor.  A  Hindu  widow,  who  was  ap- 
pointed guardian  of  the  person  of  her  minor  daugh- 
ter eight  or  nine  years  old,  married  the  minor  in  dis- 
obedience of  the  order  of  a  Civil  Court  directing  her 
to  make  over  the  minor  to  her  paternal  uncle  for  the 
purpose  of  getting  her  married.  Held,  that  the 
principle  of  factum  valet  appUed.  Neither  the  dis- 
obedience of  the  Court's  order,  nor  the  disregard  of 
the  preferable  claims  of  the  male  relations,  would 
invalidate  the  marriage.  Qucere :  Whether  the 
marriage  of  a  minor  eight  or  nine  years  old  can  be 
regarded  as  faUing  within  the  scope  of  s.  24  of  Act 
VIII  of  1890,  especially  when  the  marriage  of  a 
minor  female  terminates  the  power  of  the  guardian 
of  the  person  ?     Bai  Diwali  v.  Moti  Karson 

I.  Ij.  R.  22  Bom.  509 


11. 


Asura  form  of  marriage — 


Nagar  Vissa  Vania  caste — Pain,  giving  of.  The 
Hindu  law,  at  least  as  evidenced  by  usage,  though 
it  permits  the  Asura  form  of  marriage  among  the 
mercantile  and  servile  classes,  does  not  prohibit  to 
those  classes  the  more  approved  forms  of  marriage. 
The  form  of  marriage  in  use  among  the  Nagar 
Vissa  section  of  the  Vania  caste  corresponds  to  one 
or  other  of  the  approved  forms,  and  not  to  the  Asura 
and  the  giving  of  palu  does  not  constitute  a  purchas- 
ing of  the  bride.  In  the  goods  of  Nathibai. 
Jaikisondas  Gopal  Das  v.  Harkisondas  Hul- 
LocHANDAS       .         .         .       I.  X>.  R.  2  Bom.  9 


12. 


_      Hindus  of  Bhan- 


dari  and  other  inferior  castes.  Amongst  Hindus  of 
the  Bhandari  and  other  inferior  castes,  the  Asura 
form  of  marriage  (probably  derived  from  a  form  in 
use  amongst  the  inhabitants  of  Hindustan  before  the 
introduction  of  the  Brahminical  religion)  is  more 
customary  than  the  four  approved  forms  of  mar- 
riage. The  principal  characteristic  of  the  Asura 
form  is  the  giving  by  the  bridegroom  of  dez,  or  a 
money  payment  to  the  father  of  the  bride.  Vi- 
jiARANQAii  v.  Lakshuman    .     8  Bom.  O.  C.  244 

13.  Marriage  by   "  gandharp  ' 

form — Legitimacy  of  children.  Held,,  that  a  mar- 
riage by  the  ' '  gandharp  ' '  form  is  nothing  more  or 
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less  than  concubinage,  and  has  become  obsolete 
as  a  form  of  marriage  giving  the  status  of  wife  and 
making  the  offspring  legitimate.  Bhaoni  v.  Maha- 
RAJ  Singh        .         .  I.  L.  R.  3  All.  738 

14.  Custom  of  Tipperah.  Ac- 
cording to  the  law  and  custom  of  marriage 
prevailing  at  Tipperah,  the  Rajah  can  legiti- 
matize his  children  born  of  a  kachooa  by  going 
through  a  marriage  ceremony  with  the  mother. 
Assuming  that  no  marriage  ceremony  is  necessary 
to  institute  a  gandharp  marriage,  mere  cohabitation, 
without  any  intent  and  mutual  agreement  to  enter 
into  a  binding  contract  of  marriage,  is  not  sufficient. 
Chuckrodhuj  Thakur  v.  Beer  Chtjnder  Joobraj 

1  W.  R.  194 


15. 


Marriage    between    legiti- 


mate children  of  illegitimate  parents— i//e- 
gitimate  children — Sudras.  According  to  the  Hindu 
law  prevalent  in  Madras,  legitimate  children  of 
illegitimate  parents  of  the  Sudra  caste  can  contract 
legal  and  vahd  marriages.  The  marriage  between 
persons  of  different  sections  of  the  Sudra  caste  is 
valid  and  legal.  Inderan  Valfngypt7i.y  Taver 
V.  Ramaswamy  Pandia  Taver  3  B.  L.  R.  P.  C.  1 
15^  12  W.  R.  P.  C.  41 :  13  Moo.  I.  A.  141 

Affirming  s.c.  in     Pandaya   Telaver  v.  Puli 
Telaver    .         .  .         .        1  M€ui.  478 


16. 


Pat         marriage— ilfarrio^e 


among  Mahrattas — Inheritance — Sons  of  twice- 
married  vxyman.  The  custom  of  Pat  marriage 
among  the  Mahrattas,  and  Natra  amongst  the  in- 
habitants of  Gujarat,  referred  to,  and  the  authori- 
ties bearing  on  the  subject  to  consider  and  discus- 
sed. The  sons  of  a  Punarbhu  (twice-married 
woman)  by  a  duly-contracted  Pat  marriage, — i.e., 
in  accordance  with  the  custom  of  the  caste, — are 
legitimate,  and,  as  to  the  right  of  inheritance  and 
extent  of  shares,  rank  on  a  par  with  the  sons  by 
lagna  marriage.     Rahi  v.  Govinda  walad  Teja 

I.  L.  R.  1  Bom.  97 

17. "Polyg&Tiiy—  Prohibition  against 

plurality  of  wives.  Semble :  The  prohibition 
against  a  plurality  of  wives,  save  under  certain 
circumstances,  is  merely  directory,  and  not  im- 
perative.   ViRASVAMi  Chetti  V.  Appasvami  Chetti 

1  Mad.  375 


18. 


Sagai  marriage  -  CuMom.    A 


man  who  is  a  member  of  the  Hulwaee  caste  may 
contract  a  marriage  in  the  sagai  form  with  a  widow> 
even  if  he  has  a  wife  living,  provided,  in  the  latter 
case,  that  he  is  a  childless  man.  Qucere  :  Whether 
a  married  woman  may  not  contract  a  sagai  marri- 
age, notwithstanding  that  her  husband  is  living,  if 
the  punchayet  has  examined  the  case,  and  reported 
that  ner  husband  is  unable  to  support  her.  Kally 
Churn  Shaw  v.  Dukhee  Bibee 

I.  Ii.  R.  5  Calc.  692  :  5  C.  L.  R.  506 
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10. Sagai  and  Shunga  marri- 
ages—  Widow  re-marriage — Custom.  A  became 
a  childless  widow  in  the  lifetime  of  her  father.  She 
afterwards  contracted  a  Shungo  marriage,  and  by 
this  marriage  she  had  two  sons.  On  the  death  of 
her  father,  A 's  claim  to  succeed  to  his  property  as 
his  heir  was  disputed.  It  having  been  proved  that 
the  re-marriage  of  widows  was  customary  amongst 
the  Nomosudras,  the  caste  to  which  the  parties  be- 
longed : — Held,  that  such  a  custom  was  valid,  and 
that  A  was  entitled  to  succeed  as  heir  to  her  father, 
under  the  Hindu  law.  Htjery  Chuen  Dass  v. 
NiMAi  Chand  Keyal 

I.  L.  R.  10  Calc.  138  :  13  C.  L.  R.  207 

20.  Re-marriage—  Presumption  of 

legality   of   marriage — Act   XV   of   1856.     L  sued 
for  possession  of  certain  immoveable  property  as  the 
widow  and  heiress  of  a  Hindu,  a  Gaur  Rajput,  and 
governed  by  the|^aw  of  the  Mitakshara,  alleging  him 
to  have  been  at  the  time  of  his  death  separate  from 
the  other  members  of  his  family.     The  suit  was  dis- 
missed by  the  lower  Appellate  Court  on  the  grounds 
that  the  plaintiff,  at  the  time  when  her  connection 
with  the  deceased  began,  was  the  widow  of  one  of  his 
cousins  ;  that,  according  to  the  custom  of  the  caste, 
the  marriage  of  a  widow  with  a  relative  of  her  hus- 
band was  invalid  ;  and  that  consequently  the  plaint- 
iff could  not  be  considered    the    lawfully-married 
wife  of  the  deceased,  and  entitled  as  such  to  the 
inheritance  of  his  estate.     Held,  that  the   plaintiff 
havirg  in  the  first  Court  given   evidence   to   show 
that  she  was  married  to  the  diceased  and  that   her 
two  infant  daughters  were  the  offspring  of  that  mar- 
riage, and  looking  to  the  provisions  of  Act  XV  of 
1856,  the  presumption  was  in  favour  of  the  legality 
of  such  marriage  until  the  contrary  was  shown, — 
i.e.,   until   the   defendants  had     established  that, 
according    to  the  custom    of  the  caste    of  Gaur 
Rajputs,  the  marriage  of  a  cousin  with  his  deceased 
cousin's  widow  was  prohibited.    Lachman  Ktjar  v. 
MuRDAN  Sjngh         .         .     I.  Ii.  R.  8  All.  143 

21.  Re-marriage     in 

husband's  lifetime  without  his  consent — Sompura 
Brahmins.  Among  the  Sompura  Brahmins  a  widow, 
who  has  re-married  in  the  lifetime  of  her  first  hus- 
band without  his  consent,  cannot  be  regarded  as  the 
lawful  wife  of  her  second  husband,  but  is  entitled  to 
maintenance,  as  his  concubine,  from  his  property. 
Quoere  :  Whether  consent  of  her  first  husband  would 
have  rendered  the  second  marriage  valid.  Khem- 
KOR  V.  Umiashankar  Ranchhor  .     10  Bom..  381 


22. 


Lingaits — Deser- 


tion of  wife.  According  to  custom  obtaining  amorg 
the  Lingaits  of  South  Canara,  the  re-marriage  ci  a 
wife  deserted  by  her  husband  is  valid.  Virasan- 
GAPPA  V.  RuDRAPPA        .       I.  L.  R.  8  Mad.  440 

23.  Karao         marriage — Jats — 

Bight  of  children.  A"  Karao  "  marriage  among  the 
Jats  is  valid,  and  the  offspring  of  such  a  union  are 
entitled  to  inherit.     Queen  v.  Bahadur  Singh 

4  N.  W.  128 


HINDU  LAW— MARRIAGE— con<(f. 

6.  VALIDITY   OR   OTHERWISE       OF    MAR- 
RIAGE-— confrf. 

24.  _____ Lodh      caste  — 

Consent  of  brotherhood.  The  custom  of  "  Karao  " 
marriage  is  prevalent  among  the  Lodh  caste,  but  in 
the  hfetime  of  a  wife  by  a  regular  marriage 
it  can  only  take  place  with  the  consent  of  the 
brotherhood.     Kesharee  v.  Janardhan 

5  N.  W.  94 

25. Marriage  between  Vaidya 

and  Eayastha — Marriage  between  persona  of 
different  castes — Validity  of  such  marriages  in 
Tippera— Custom — Vaisya  Sudra.  Where  plaint, 
iff's  father  was  a  Vaidya  and  his  mother  a 
Kayastha,  and  the  defendant  took  an  objection 
that  plaintiff  was  therefore  an  illegitimate  son  : 
Held,  that  it  could  not  be  disputed  that  plaintiff's 
mother,  a  Za?/a5^Aa  and  therefore  a  Sudra,  married 
his  father,  a  Vaisya.  Also,  that  the  ancient  Hindu 
law  did  not  regard  such  marriages  with  the  condem- 
nation expressed  by  later  authorites,  which  have 
been  accepted  by  our  Courts  so  as  to  make  children 
from  unequal  marriages  illegitimate.  Alto,  that 
such  marriages  are  recognised  by  local  custom  in 
the  district  of  Tippera,  and  are  therefore  vahd. 
Ram  Lal  Sookool  v.  Akhoy  Charan  Mitter 
(1903)         .         .         .         .         7  C.  W.  N.  619 


26. 


Marriage  between  a  Brah- 


man and  Chhattri — Succession.  Held,  that  what- 
ever may  have  been  the  case  in  ancient  times, 
and  whatever  may  be  the  law  in  other  parts  of 
India,  at  the  present  day  a  marriage  between  a 
Brahman  and  a  Chhattri  is  not  a  lawful  mar- 
riage in  these  Provinces,  and  the  issue  of  such  a 
marriage  is  not  legitimate.  The  defendant 
pleaded  that  the  parties  were  governed  by  a  Nepa- 
lese  custom  by  jvhich  a  Brahman  could  lawfully 
marry  the  daughter  of  a  Chhattri.  Semble  :  That 
the  custom  set  up,  not  being  an  ancient  family 
custom  but  merely  a  territorial  custom,  would,  if  in 
fact  it  existed,  be  applicable  only  to  indigenous 
Nepalese  subjects  and  perhaps  to  others  permanently 
domiciled  in  Nepal.  Soorendro  Nath  Roy  v.  Mussa- 
mut  Heeramonee  Burmoneah,  1  Moo.  I.  A.  814, 
referred  to.  Padam  Kumari  v.  Suraj  Kumari 
(1906)         .         .         .  I.  Ii.  R.  28  All.  458 


27. 


~  Asura  form — Brahma  form 


— Construction  of  texts.  Under  Hindu  law,  where 
the  paternal  or  maternal  relation  of  a  girl,  who 
is  given  in  marriage,  receive  money  considera- 
tion for  it,  the  substance  of  the  transaction  makes 
it  not  a  gift  but  a  sale  of  the  girl.  The  money 
received  is  what  is  called  the  "  bride-price  "  :  that 
is  the  essential  element  of  the  Asura  form.  The 
fact  that  the  rites  prescribed  for  the  Brahma  form 
are  gone  through  cannot  take  it  out  of  that  category* 
if  there  was  pecuniary  benefit  to  the  giverof  the  girl. 
The  taint  of  the  Asura  form  hes  in  the  gratuity  paid 
to  the  giver  of  the  bride  for  his  benefit,  not  in  any- 
thing paid  to  her.  It  is  a  principle  enunciated  by 
Vijnaneshvara  that  where  all  smritia  are  of  equal 
importance  and  where  there  is  a  conflict  between 
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two  or  more  writers,  the  Court  is  free  to  choose 
any  it  likes.     Chxinilal  v.  Sukajram   (1909) 

I.  Ii.  R.  33  Bom.  433 


28. 


Marriage  between  Panchal 


and  Kurbar  castes — Sub-divisions  of  Shudra  tribe 
— Inter-marriage  valid — Custom  as  to  illegality — 
Burden  of  proof.  A  marriage  between  a  man  of 
the  Panchal  caste  and  a  woman  of  the  Kurbar  caste 
is  vaUd.  The  Panchals  and  the  Kurbars  are  sub- 
divisions of  the  Shudra  tribe.  The  onus  lies  upon 
the  party  alleging  an  illegality  by  reason  of  im- 
memorial custom  to  prove  such  prohibiting  custom. 
Inderun  Valungypooly  Taver  v.  Ramasawmy  Pandia 
Talaver,  13  Moo.  I.  A.  141,  and  Fakirgauda  v. 
Qangif  I.  L.  B.,  22  Bom.  277,  followed.  Mahantawa 
v.  Gangawa  (1909)         .     I.  L.  R.  33  Bom,  693 

6,  EVIDENCE  AS  TO,  AND  PROOF  OF,   MAR- 

RIAGE. 


1. 


Evidence       of     marriage- 


Inference  and  probabilities  weighed  against  direct 
testimony.  Upon  a  widow's  claim  for  maintenance 
the  question  was  whether  the  relation  between  her 
and  a  person,  deceased  many  years  before  her  suit, 
whom  she  alleged  to  have  been  her  husband,  had 
been  the  relation  of  marriage  or  of  concubinage. 
The  decision  of  this  question,  one  way  or  the  other, 
rested  on  considerations  whether  the  substantial 
testimony  of  witnesses,  who  gave  their  testimony 
to  the  fact  of  the  marriage  in  their  presence,  was, 
or  was  not,  outweighed  and  negatived  in  judicial 
estimation  by  the  antecedent  and  inherent  improb- 
ability that  such  marriage,  under  the  circumstances 
of  the  parties  alleged  to  have  entered  into  it, 
would  have  taken  place.  The  oral  evidence 
was,  however,  corroborated  by  inferences  drawn 
from  several  facts  well  established.  The  present 
suit  was  defended  by  the  successor  in  estate  of 
the  deceased,  and  it  was  common  ground 
between  this  defendant  and  the  plaintiff 
that  there  had  been  cohab  tation  between  the  deceas- 
ed and  the  latter.  This  narrowed  the  effect  of  the 
condition  and  circumstances  of  the  deceased  at  the 
time  of  the  alleged  marriage  upon  the  question 
whether  it  was  a  fact.  The  ordinary  criteria 
afforded  by  conduct  contributed  but  little  aid  to 
remove  doubt.  In  the  result,  the  conclusion 
of  the  Judicial  Committee  was  that  the  direct  oral 
testimony  had  not  been  overborne,  but  should 
prevail  against  the  improbability  presented  by  the 
case  that  such  a  marriage  should  have  taken  place. 
The  affirmative  of  it  was  maintained,  and  the 
widow's  claim  allowed.  Luchmi  Koer  v.  Roghtj 
Nath  Das      .         .         .     I.  L.  R.  27  Calc.  971 

L.  R.  27  I.  A.  142 
4  C.  W.  N.  685 


2. 


Cutchi      Memons 


— Marriage^  evidence  of,  where  disputed — Omission 
to  mention  nika  wife  in  will  made  after  marriage . 
The  omission  in  a  will  made  after  an  alleged  nika 
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marriage,  of  all  mention  of  the  7iika  wife,  is,  so  far  as  it 
goes,  an  item  of  evidence  against  the  marriage  having 
taken  place ;  but  its  cogency  must  depend  on  whether 
the  circumsudnces  of  the  marriage  made  it  natural 
that  the  wife  should  be  an  object  of  the  husband's 
testamentary  bounty  and  improbable  that  he 
should  have  left  her  to  depend  on  her  legal  right  to 
maintenance.  In  this  case  it  was  held,  that  the  cir- 
cumsta,nces  of  the  marriage  made  it  not  unhkely 
that  the  testator  would  have  taken  the  latter  course. 
A  draft  of  the  will,  written  by  a  person  other  than 
the  testator,  tendered  as  furnishing  evidence  similar 
to  that  afforded  by  the  will,  was  held  to  be  rightly 
rejected  as  evidence,  not  being  a  written  statement 
by  the  testator.  Haji  Saboo  Sidick  v.  Ayesha- 
BAi  (1903)  .  .     I.  L.  R.  27  Bom.  485 

S.C.  Ii.  R.  30  I.  A.  127  .  7  O.  W.  N.  665 


7.  LEGITIMACY  OF  CHILDREN. 


1. 


Procreation     before      m.ar. 

riage — Legitimacy  of  children.  Under  Hindu 
law,  it  is  not  necessary,  in  order  to  render  a  child 
legitimate,  that  the  procreation  as  well  as  the  birth 
should  take  place  after  marriage.  Oolaoappa 
Chetty  v.  Arbfthnot.  Collector  of  Trichino- 
POLY  V.  Lekamanl  Pedda  Amani  v.  Zamindar 
OF  Marunoapuli 

14  B.  Ii.  R.  115  :  21  W.  R.  358 
I*.  R.  1  L  A.  268,  282 

2.  Presumption  of  legitimacy — 

Treatment  of  child  by  father  as  legitinuite.  A  mar- 
riage de  facto  being  established  and  supported  by 
recognition  by  the  deceased  zamindar  of  the 
children  of  the  marriage  as  legitimate,  the  very 
strongest  evidence  will  be  required  to  show 
that  the  law  denied  to  such  children  their 
presumable  legal  status  on  the  ground  of  their 
mother's  incapacity  to  contract  a  marriage.  The 
legal  presumption  in  favour  of  a  child  who  was 
born  in  his  father's  house  of  a  mother  lodged  and 
apparently  treated  as  a  wife,  who  was  tieated  as  a 
legitimate  child  by  his  father,  and  whose  legiti- 
macy was  disputed  after  the  father's  death,  was  a 
safe  and  proper  one  to  be  made,  and  the  opposing 
case  had  not,  as  it  ought  to  have  been,  strictly  pro- 
ved. Ramamani  Ammal  v.  Kulanthai  Nauchear 
17  W.  R.  1 :  14  Moo.  I.  A.  346 


8.  RESTRAINT   ON,   OR   DISSOLUTION   OF, 
MARRIAGE. 


1. 


Injunction  to  restrain  mar- 


riage pending  B\xit— Medical  examination — Im- 
potency.  In  a  suit  against  a  Hindu  who  had  been 
outcasted  for  offering  his  daughter  in  marriage  to  an 
old  and  impotent  man,  the  Court  granted  an  injunc- 
tion to  restrain  the  marriage  pending  the  suit,  and 
held  that  the  lower  Courts  properly  refused  to  cause 
the  intended  husband  in  this  case  to  be  medically 
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examined  as  to  his  alleged  impotency,  he  not  being 
a  party  to  the  suit,  and  there  being  no  provision  of 
law  authorising  such  a  procedure.  Kanahi  Ram  v? 
BiDDYA  Ram      .         .         .     I.  L.  R.  1  All.  549 

2.   Loss  of  caste,  effect  of,  on 

marriage  tie— Cas^e,  question  of.  While  the 
Courts  have  generally  accepted  the  decisions  of  pro- 
perly-constituted punchayets  on  questions  of  caste, 
they  have  accepted  them,  subject  to  the  qualifica 
tion  that  the  decision  of  the  punchayet  does  not 
estop  the  Courts  from  enquiring  into  the  Civil  rights 
of  any  member  of  the  caste,  and  securing  to  him  the 
enjoyment  of  such  rights  if  he  be  found  not  to  be 
precluded  from  the  enjoyment  of  them  by  the  shast- 
ras  or  the  particular  usages  of  his  caste.  It  would 
be  extremely  inconvenient  to  hold  that  by  a  de- 
privation of  caste,  which  may  be  temporary,  a  mem- 
ber of  a  caste  loses  his  marital  rights,  so  as  to  confer 
on  his  wife  the  power  of  contracting  a  second  mar- 
riage. It  is  a  general  principle  of  Hindu  law  that 
the  degradation  of  the  husband  from  caste  does 
not  dissolve  the  marriage  tie.  Bisheshur  v. 
Matagholam       .         .         .         .    2  N".  W.  300 

See,  however,  Sinammal  v.    Administrator 
Oenerai.  of  Madras        .     I.  L.  R.  8  Mad.  169 

3.  Change   of   religion — Divorce 

— Degradation — Death  of  husband  while  outcast — 
Dissolution  of  marriage — Suit  hy  widow  to  recover 
husband's  estate.  In  1850  K  married  S,  both  being 
Brahmins.  K  subsequently  became  a  convert  to 
Christianity.  In  1881  K  died  and  S  claimed  his 
estate.  Held,  that,  according  to  Hindu  law,  K  died 
an  outcast  and  degraded,  and  that,  as  his  degrada- 
tion was  unatoned  for,  the  marriage  became 
absolutely  dissolved,  and  no  right  of  inheritance  re- 
mained to  S.  Sinammal  v.  Administrator- 
General  OF  Madras       .     II.  L.  R.  8  Mad.  169 


4. 


Divorce — Restitution    of  conju- 


gal rights,  suit  for — Custom.  Where  a  Hindu 
husband  sued  his  wife  for  restitution  of  conjugal 
rights,  and  the  defendant  pleaded  divorce,  it  was 
held  that,  though  the  Hindu  law  does  not  contem- 
plate divorce,  still  in  those  districts  where  it  is  re- 
cognized as  an  estabMshed  custom,  it  would  have 
the  force  of  law.  Kudomee  Dossee  v.  Joteeram 
Kolita         .         .         .        I.  Ij.  R.  3  Calc.  305 


5. 


Illegitimacy    of  parties  to 


marriage — Convert  to  Mahomedanism — Apostate. 
R,  originally  a  Hindu  woman  and  the  illegitimate 
offspring  of  Chattri  parents,  was  duly  married 
according  to  the  Hindu  rites  to  D,  who  was  also  by 
caste  a  Chattri.  After  the  marriage  R  became  a 
convert  to  Mahomedanism.  Held,  that  illegitimacy 
is  under  the  Hindu  law  no  absolute  disqualification 
for  marriage,  and  that,  when  one  or  both  the  con- 
tracting parties  to  a  marriage  are  illegitimate,  the 
marriage  must  be  regarded  as  vahd,  if  they  are  re- 
cognized by  their  caste  people  as  belonging  to  the 
same  caste.     Held^  also,  that  there  is  no  authority 
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8.  RESTRAINT    ON,    OR    DISSOLUTION  OF, 
MARRIAG  E— cowc/i. 

in  Hindu  law  for  the  proposition  that  an  apostate 
is  absolved  from  all  civil  obhgations,  and  that  so 
far  as  the  matrimonial  bond  is  concerned  such  a 
view  would  be  contrary  to  the  spirit  of  that  law 
which  regards  it  as  indissoluble,  and  that  according- 
ly the  marriage  between  R  and  D  was  not  under  the 
Hindu  law  dissolved  by  her  conversion  to  Maho- 
medanism. Rahmed  Beebee  v.  Roheya  Bebee,  1 
Norton's  L.  C.  on  Hindu  Law,  12,  dissented  from. 
In  the  matter  of  Ram  Kumari 

I.  L.  R.  18  Calc.  264 


9.  NO  OBLIGATION  TO  GET  SON  OR  DAUGH- 
TER  MARRIED. 


1. 


Liability    of 


father  to  get  his  daughter  married.  Under  the 
Hindu  law,  a  father  is  under  no  legal  obhgation  to 
get  his  daughter  married.  Vaikwntam  Ammangar 
V.  Kallipiram  Ayyangar,  I.  L.  R.  23  Mad.  512, 
axplained.  Where  a  wife  expended  money  on  her 
daughter's  marriage  and  then  sued  her  husband 
for  the  amount  so  expended  :  Held,  that  she  was 
not  entitled  to  recover.  Stjndari  Ammal  v.  Sitb- 
RAMANiA  Ayyar  (1902)    .  I.  L.  R.  26  Mad.  505 

Obligation  on 


father  to  get  his  son  married — Sale  by  father  of. 
family  lands  for  expenses  of  one  son's  marriage — 
No  assent  by  other  sons — Effect  of  sale  on  interest 
of  the  other  sons.  A  Hindu  father  sold  certain  an- 
cestral lands  to  defray  the  marriage  expenses  of 
one  of  his  four  sons.  That  son  and  another  as- 
sented to  the  sale.  On  its  being  contended  that  the 
sale  was  invalid  in  so  far  as  the  shares  of  the  other 
two  sons  were  concerned  there  being  no  family 
necessity,  and  there  being  no  moral  or  religious 
obligation  on  a  Hindu  father  to  get  his  son  married, 
so  as  to  make  the  sale  valid  as  against  the  other  sons. 
Held,  that  there  is  no  authority  for  the  proposition 
that  the  omission  to  perform  the  ceremony  of  mar- 
riage in  the  case  of  a  male  Brahman  entails  a  for- 
feiture of  his  caste  or  status,  and  in  consequence 
there  is  no  moral  or  religious  obligation  on  a  father 
to  bring  about  the  marriage  of  his  son.  The  sale 
of  land  was  therefore  invalid  in  so  far  as  the  shares 
of  the  other  brothers  were  concerned.  Govinda- 
RAZULU  Narasimham  v.  Devarabhotla  Venkata- 
narasayya  (1904)         .     I.  L.  R.  27  Mad.  208 


1. 


10.  RE-MARRIAGE. 

Re-marriage    of      widow — 


Death  of  the  son  by  first  husbmd — Succession  to 
the  son.  A  re -married  Hindu  widow  is  entitled  to 
succeed  to  the  property  left  by  her  son  by  her  first 
husband,  the  son  having  died  after  the  re-marriage. 
Akora  Suth  v.  Boreani,  2  B.  L.  R.  199,  followed. 
Basappa  v.  Rayava  (1905)  I.  L.  R.  29  Bom,  91 
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Survivorship — Mitakshara  family 


^Civil  Procedure  Code  [Act  XIV  of  188'4),  ss. 
^34,    ^44 — Decree — Mortgage   decree  against   father 

. Execution    against    representative — Right  to  raise 

question  as  to  validity  of  decree — Immoral  debt. 
A  mortgage  decree  made  against  a  person  gov- 
erned by  the  Mitakshara  law  may  after  his  death 
be  executed  against  his  son,  who  claimed  the 
mortgaged  properties  by  survivorship,  although 
the  latter  was  no  party  to  the  suit  upon  the  mort- 
gage. The  son  would  be  permitted  to  have  the 
question  tried  under  s.  244  of  the  Civil  Procedure 
Code  as  to  whether  the  debt  had  been  contracted 
for  immoral  purposes.  Chaxdeb  Pershad  v. 
Sham  Koer  (1905)  .     I.  L.  B.  33  Cale.  676 

2.  — Be-union — Mitakshara — Ee- 

union  between  two  first  cousins,  if  valid.  Under 
the  Hindu  law  as  laid  down  in  the  Mitakshara,  there 
cannot  be  a  valid  re-union  between  two  first  cousins 
who  were  originally  joint,  but  had  subsequently 
separated.  Basanta  Kumar  Singha  v.  Joqendba- 
NATH  Singha  (1905)     .        I.  L.  B.  33  Calc.  371 

S.C.   10  C.  W.  ISr.  236 

3.  Mitakshara — 


Hindu  joint  family — Separation — Partition — Me- 
union — Jointness  without  re-union — Tenants  in 
common — Act  of  father  binding  on  sons.  The  fact 
of  living  together  and  eating  tcgether  on  the  same 
floor  with  food  taken  from  the  same  cook-room  or 
even  the  superintendence  and  control  by  the  eldest 
and  the  most  intelligent  of  the  members  cannot 
alone  suffice  to  constitute  either  a  joint  or  a  re- 
united family  as  contemplated  by  Vijnaneswara 
and  his  followers,  if  there  be  satisfactory  proof  of 
previous  ascertainment  of  the  shares  of  individual 
members.  The  constitution  of  a  joint  Hindu  family 
consisting  of  the  father  and  his  sons  is  such  that  the 
father  represents  the  sons  without  express  wiitten 
authority  and  is  considered  to  be  the  accredited 
agent  of  the  joint  family.  He  may  sue  and  be  sued 
and  may  bind  the  family  by  the  result  of  the  liti- 
gation. In  a  family  arrangement  settling  disputed 
rights  and  liabilities  his  action  as  representative  of 
the  family  is  binding  on  the  dependent  members. 
Stapilton  v.  Siapilton,  2  W.  d:  T.  S39,  applied. 
Pitam  Singh  v.  Ujagcr  ^ivgh,  I.  L.  B.  1  All.  651, 
and  Ujagtr  ^ir<gh\'  Pitam  tiivgh  L.  R.  <S  /•  A. 
IhO  :  8.  c.  I.  L.  R.  4  All.  120,  relied  on.  Gajindar 
Narain  v.  Harihar  Narain  (1908) 

12  C.  W.  N.  687 


4. 


Succession — Comvctition      be- 


tween full  sister  and  half-brother's  son —  Mitak- 
shara— Sister^ s  place  in  the  line  of  heirs — Vyava- 
hara  Mayukha,  views  of,  on  the  point — Value  of  the 
commentaries  of  Balambhatta  and  Nanda  Pandita — 
Conflict  between  Mitakshara  and  Vyavahara  Mayu- 
kha— Rule  as  to  harmonising  the  difference.  In 
cases  governed  by  the  Mitakshara,  a  sister  comes 
in  as  heir  to  a  deceased  Hindu|  immediately  after 
the  grandmother,  so  that,  where  the  competition  is 
between  her  and  a  half-brother's  son,  the  latter, 
being  higher  in  the  line,  among  heirs  specifically 
mentioned  in  the  Mitakshara  is  entitled  to  pre- 
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ference  over  her  as  heir,  though  it  would  be  other- 
wise in  cases  governed  purely  by  the  law  of  the  Vya- 
vahara Mayukha.  The  interpretation  put  by 
Westropp,  C.J.,  upon  Balambhatta' s  texts  in 
Sakharam  Sadashiv  Adhikari  v.  Sitabai,  I.  L.  R. 
3  Bom.  353,  commented  upon  and  dissented  from 
except  in  cases  where  the  Vyavahara  Mayukha 
alone  is  apphcable.  Rudrapa  v.  Irava,  I.  L.  R.  28 
Bom.  8'/,  explained.  Per  Chaxdavarkar,  J. — 
The  commentary  of  Balambhatta  on  the  Mitak- 
shara is  not  regarded  in  this  Presidency  as  an  autho- 
rity to  be  accepted  in  the  interpretation  of  the  for- 
mer work  without  question.  These  observations 
apply  more  or  less  to  Nanda  Pandita  also.  It  is  a 
well  established  rule  of  the  Bombaj-  High  Court 
that  where  the  Mitakshara  is  silent  or  obscure,  the 
Court  must,  generally  speaking,  invoke  the  aid  of 
the  Vyavahara  Mayukha  to  interpret  it,  and  har- 
monise both  the  works,  so  far  as  that  is  reasonably 
possible.     Bhagwan  v.  Warubai  (1908) 

I.  li.  B.  32  Bom.  300 

5.  r 


Succession — 

Shvdras — Illegitimate  daughters.  Under  Hindu 
law  among  Shudras  an  illegitimate  daughter  cannot 
succeed  to  her  father's  property  in  preference  to 
the  son  of  a  divided  brother.  Bhikya  v.  Babtt 
(1908)        .         .         .         I.  L.  B.  32  Bom.  562 


6. 


Mitakshara — 


Adopted  son — Succession  to  the  adopted  son — Adop- 
tive mother  entitled  to  succeed  in  preference  to 
adoptive  father.  Under  the  Mitakshara  school 
of  Hindu  law  the  adoptive  mother  is  entitled  to 
succeed  in  preference  to  the  adoptive  father,  to  a 
son  taken  in  adoption.  Anandi  v.  Hari  Suba 
(1909)         .         .         .         I.  Ij.  B.  33  Bom.  404 


7.f 


Succession —  Un- 


divided son  succeeds  to  father* s  self-acquired  pro- 
perty, to  the  exclusion  of  divided  son.  Under  the 
law  of  the  Mitakshara  on  the  death  of  a  father  leav- 
ing self -acquired  property,  an  undivided  son  takes 
such  property  to  the  exclusion  of  a  divided  son, 
although  the  division  took  place  after  the  acqui- 
sition ( f  such  property  as  the  father.  Fakirappa 
V.  Yellappa,  I.  L.  R.  22  Bern.  101,  referred  to.  Al- 
though the  sons  have  by  birth  theoretically  an  in- 
terest in  their  father's  self-acquisition,  still  as  '  the 
father  can  dispose  of  those  acquisitions  at  pleasure, 
they  are  not  co-parcenary  property  in  the  ordinary 
sense  and  it  is  only  the  latter  property  that  can 
form  the  subject  of  partition.  After  obtaining  on 
partition  his  share  of  all  the  divisible  property, 
the  separating  son  loses  all  the  rights  which  he  had 
as  a  member  of  the  co -parcenary  and  it  was  only  as  , 
a  member  of  the  co-parcenary  that  he  had  by  birth 
an  interest  in  his  father's  self-acquisitions.  All  the 
right  that  remains  to  him  with  regard  to  his  father's 
property  is  the  right  to  inherit  in  the  absence  of  un- 
divided sons.  An  imdivided  son  takes  his  father's 
separate  property  by  survivorship  and  it  becomes 
an  addition  to  the  joint  property.  Nana  Tawker 
V.  Kamachandra  Tawker   (1908) 

I.  L  B.  32  Mad.  377 
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8. 


Marriage — MitaJcshara — Ma- 


yukha — Marriage — Samskara — Marriage  of  a  co- 
parcener— Family  purpose.  According  to  Hin- 
du law  a  debt  contracted  for  the  marriage  of  a  co- 
parcener in  a  joint  Hindu  family  is  binding  on  the 
other  co-parcener  as  a  debt  contracted  for  a  family 
purpose  and,  therefore,  for  the  benefit  of  the  family. 
Oovindarazulu  Narasimha  v.  Devarahhotla  Ven- 
hatanarasayya,  I.  L.  R.  27  Mad.  206,  dissented  from. 
Under  the  Mitakshara  as  well  as  the  Mayukha 
the  word  "  Samskara  "  ordinarily  includes  mar- 
riage.     SUNDRABAI  V.  ShIVNABYANA  (1907) 

I.  Ii.  R.  32  Bom.  81 


9. 


Stridhan — Mitakshara — Succes- 


sion— Stridhan — Maidan's  stridhan — Priority  be- 
tween maternal  grandmother  and  father's  mother^ s 
sister.  Under  the  Mitakshara,  the  father's 
mother's  sister  is  entitled  to  succeed  to  the  stridhan 
of  a  maiden  in  preference  to  her  maternal  grand- 
mother.    Janglubai  v.  Jetha  Appaji  (1908) 

I.  L.  R.  32  Bom.  409 


10. 


Mitakshara- 


Stridhan — Succession — Competition  between  hus- 
band and  step-spn.  Under  the  Mitakshara  school 
of  Hindu  law,  when  a  married  Hindu  woman  dies, 
leaving  no  issue,  her  husband  is  entitled  to  succeed 
to  her  stridhan  in  preference  to  her  husband' s  son 
by  another  wife.  Bhimacharya  v.  Ramachakya 
(1909)     .         .         .  I.  L.  R.  33  Bom.  452 

11. Gift  by  ■wido'W — Mitakshara — 

Widow — Moveables  inherited  from  husband — Gift 
invalid.  A  Hindu  widow  is  not  competent  under  the 
Mitakshara  to  make  a  gift  of  moveables  inherited 
by  her  from  her  husband,  who  died  childless  and 
intestate.     Pandharinath  v.  Govind  (1907) 

I.  Ii.  R.  32  Bom.  59 

12.'^ Minor — Joint  Mitakshara  family 

— Next  friend — Minor^s  money  in  Court — Manag- 
ing member  of  Mitakshara  family — Withdrawal 
of  money  from  Court.  The  managing  member 
of  a  joint  Hindu  family  governed  by  the 
Mitakshara  school,  who  is  also  appointed  guardian 
ad  litem  of  his  minor  brother  for  the  purpose  of  a 
rent  suit,  in  which  both  the  brothers  obtained  a 
decree  for  arrears  of  rent  against  their  tenant,  is 
exempt  from  the  restrictions  imposed  by  s.  461  of 
the  Civil  Procedure  Code.  Sham  Kuar  v.  Maha- 
nunda  Sahoy,  I.  L.  R.  19  Calc.  301  ;  Appovier  v. 
Bama  Subha  Aiyan,  11  Moo.  I.  A.  75  ;  Oaribulla 
v.  Khalak  Singh,  I.  L.  R.  25  All.  m  ;  L.  R.  30 1.  A. 
165  ;  and  Kathusheri  Pishareth  v.  Vallotil  Manu- 
kel  Narayanan,  I.  L.  R.  3  Mad.  234,  referred  to. 
Harihar  Pershad  Singh  v.  Mathura  Lal  (1908) 

I.  Ii.  R.  35  Calc.  561 
s.c.  12  C.  W.  N.  598 

13.  Liability  of  sons  to  pay- 
father's  debt — Mitakshara — Money  decree — 
Appeal  by  some  of  the  parties  to  a  decree — Decree 
in  appeal  final — Execution — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  234,  244,  252— Limitation 
Act  {XV  of  T877),  Sch.  II,  Art.  179.  A  money- 
decree  obtained  against  the  father  of  an  undivided 
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Hindu  family  governed  by  the  Mitakshara  law  can 
be  executed  after  his  death  against  hia  sons  to  the 
extent  of  the  ancestral  property  that  has  come  to 
their  hands,  even  if  the  debt  has  been  incurred  for 
the  sole  purposes  of  the  father,  provided  that  it  is 
not  tainted  with  immorality  or  illegahty,  and  if  the 
son  against  whom  the  decree  is  sought  to  be  execu- 
ted as  representative  of  his  father  takes  the  objec- 
tion that  the  debts  are  tainted  with  immorality,  he 
can  do  so  under  s.  244  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882).  Umed  Hathiaing  v.  Goman 
Bhaiji,  I.L.R.  20  Bom.  385,  followed.  There  is  no 
substantial  distinction,  in  regard  to  questions 
arising  in  execution,  between  the  position  of  legal 
representatives  added  as  parties  to  the  suit  before 
decree  and  legal  representatives  brought  in 
after  decree^  All  questions  between  them  and  the 
decree-holder  relating  to  execution  must  aUke  be 
disposed  of  under  s.  244  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882).  Where  some  of  the  parties 
to  a  decree  appeal  against  it,  the  decree  in  appeal 
is  the  final  decree  for  the  purpose  of  execution  with 
respect  to  all  the  parties.  Shivram  v.  Sakhaeam 
(1908)     .         .         .         .     I.  L.  R.  33  Bom._39 

14. Mortgage — Mitakshara — Joint 

Hindu  Family — Mortgage  of  joint  family  pro- 
perty by  father — Liability  of  sons  in  suit  to  enforce 
mortgage — Antecedent  debt — Family  necessity — 

Burden  of  proof.     The  father  of  a  Joint    Hindu 
family  governed   by  the    Mitakshara    law    cannot 
execute  a  mortgage  of  the  joint  family  property 
which  will  be  binding  on  his  sons  where  the  loan  is 
not  obtained  for    family  necessity  or  to  meet  an 
antecedent  debt.      A  debt  is  not"  antecedent '* 
if  it  is  incurred  at  the   time  of  the    execution  of 
a   mortgage    for    the    purpose  of    securing    such 
debt.      A  creditor  suing  to   enforce  against   the 
sons  a  mortgage  executed  by  the  father  in  a  joint 
Hindu  family  over  the  joint  family  property  is 
bound  to  prove  that  the  loan  secured  by  such  mort- 
gage was  taken  to  satisfy  an  antecedent  debt  or 
was  justified   by   some   family   necessity,   or    at 
least   that   he    had    before    advancing    the  loan 
made  inquiries  which  reasonably  led  to  the  belief 
that  the  loan  was  required  for  family  necessities  or 
to  pay  off  an  antecedent  debt.  So  held  by  Stanley, 
C.  J.,    Knox,  J.  and    Airman,    J.,  concurring. 
A  mortgage  of  joint  family  property  was  executed 
by  the  father  of  a  jouit  Hindu  family  who  had  sons 
living  at  the  time.     The  mortgage  was  for  valuable 
consideration  but  it  was  not  shown  that  it  was 
executed  to  meet  any  antecedent  debt  or  for  any 
family  necessity,  on  the  other    hand  it  was  not 
alleged  that  the  debt  secured  by  the  mortgage  was 
tainted  with  immorahty.     Held  by  Stanley,  C.  J., 
and  Knox  and  Airman,  JJ.,  that  the  mortgage 
in    question    could  not  be  enforced    against   the 
sons'  interests  in  the  joint  family  property.     Per 
Banerji,   J.    (Richards,    J.,    concurring) : — As 
regards  a  Hindu  son's  liability  to  pay  his  father's 
debts  not  tainted    with    immorahty    there  is  no 
distinction  in    principle  between  a  debt  secured 
by  a  mortgage  and  an  unsecured  debt.     Unless  the 
debt  is  of  such  a  nature  that  it  is  not  the  pious  duty 
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of  the  son  to  pay  it,  a  mortgage  of  joint  ancestral 
property  made  by  the  father  is  binding  on  and  en- 
forceable against  the  son  and  his  interest  in  the 
property  whether  the  loan  secured  by  the  mortgage 
was  incurred  at  the  time  of  the  mortgage  or  had 
been  taken  at  some  date  anterior  to  that  of  the 
mortgage.  In  a  suit  brought  against  the  son  to  en- 
force the  mortgage  the  onus  is  not  on  the  plaintiff 
to  prove  that  the  debt  was  incmred  for  the 
benefit  of  the  family,  but  it  is  for  the  son  to 
prove  that,  having  regard  to  the  nature  of  the 
debt,  it  was  not  his  pious  duty  to  discharge  it. 
The  following  cases  were  referred  to  : — Dehi  Dat 
V.  Jadu  Rai,  I.  L.  R.  '^4  All.  459,  Jamna  v.  Nain 
Sukh,  I.  LrR.  9  All.  493,  Badri  Prasad  v.  Madan 
Lai,  I.  L.  R.  15  All.  75,  Lai  Singh  v.  Deo  Narain 
Singh,  I.  L.  R.  8  All.  279,  Maribahal  v.  Gopal  Misra 
All.  Weekly  Notes,  [1901),  57,  Hanuman  Kamat  v. 
Daulat  Mundar,  I.  L.  R.  10  Calc.  525,  Ram  Dayal 
V.  Ajudhia  Prasad,  I.  L.  R.  28  All.  328,  Surja 
Prasad  v.  Goldb  Ghand,  I.  L.  R.  27  Cak.  762, 
Venkataramanaya  Pantvlu  v.  Venkaiaramana  Doss 
Pantulu,  I.  L.  R.  29  Mad.  200,  Suraj  Bansi  Koer  v. 
■Sheo  Parshad  Singh,  I.  L.  R.  '5  Gale.  148  :  L.  R. 
6  I.  A.  88,  Bdbu  Singh  v.  Bihari  Lai,  I.  L.  R.  30 
All.  156,  Karan  Singh  v.  Bhup  Singh,  I.  L.  R.  27 
All.  16,  Girdharee  Lai,  v.  Kantoo  Lai,  L.  R.  1 1.  A. 
321,  Nanomi  Babuasin  v.  Modhun  Mohum,  L.  R, 
13 1.  A.  1  ;  I.  L.  R.  13  Gale.  21,  Hanoomanpersand 
Panday  v.  Mussamat  Bubooee  Munraj  Koontceree, 
6  Moo.  I.  A.,  393,  Kameswar  Per  shad  v.  Run  Bahadur 
■Singh,  I.  L.  R.  6  Gale.  843,  Maharaj  Singh  v. 
Balwant  Singh,  I.  L.  R.  28  All.  508,  Jamsethji 
N.  Tata  v.  Kashinath  Jivan  Manglia,  I.  L.  R.  26 
Bom.  326,  Ghidamhara  Mudaliar  v.  Koothaperumal, 
I.  L.  R.  27  Mad.  326,  Sami  Ayyangar  v.  Poonamal, 
I.  L.  R.  21  Mad.  2S,  Luchman  Dass  v.  Giridhur 
Chowdhry,  I.  L.  R.  5  Gale.  855,  Khalilul- Rahman 
V.  Gdbind  Pershad,  I.  L.  R.  20  Gale,  328,  Maheswar 
Dutt  Tewari  v.  Kishun  Singh,  I.  L.  R.  34  Gale.  184, 
Kishun  Pershad  Ghowdhry  v.  Tipan  Pershad  Singh, 
I.  L.  R.  34  Gale,  735,  Balgdbind  Das  v.  Narain  Lai, 
I.  L.  R.  15  All.  339,  Lakshman  Dada  Naik  v. 
Ramchandra  Dada  Naik,  L.  R.  7  LA.  181,  Madho 
Pershad  v.  Mehrban  Singh,  L.  R.  17  I.  A.  194,  Beni 
Madho  V.  Basdeo  Patak,  I.  L.  R.  12  All.  99,  Maha- 
bir  Pershad  \.  Maheswar  Nath  Sahai,  I.  L.  R.  17 
Calc.  584,  Sita  Ram  v.  Zalim  Singh,  I.  L.  R.  8  All. 
231,  Kishan  Lai  v.  Garuruddhuxija  Prasad  Singh, 
J.  L.  R.  21  All.  238,  Ghail  Behari  Lai  v.  Qvlzari  Mai, 
6  All.  L.  J.  133,  Kallu  v.  Fateh,  1  All.  L.  J.  316, 
Chintamanray  Mehendale  v.  Kashinath,  I.  L.  R. 
14  Bom.  320,  Bhawani  Bakhsh  v.  Ram  Dei,  I.  L.  R. 
13  All.  216,  Ran  Singh  v.  Sobha  Ram,  I.  L.  R. 
29  All.  544,  Ramchandra  v.  Fakirappa,  2  Bom. 
L.  R.  450,  Ganga  Pershad  v.  Ajudhia  Pershad  Singh, 
I.  L.  R.  8  Gale.  131,  and  Bhagbut  Pershad  Singh 
V.  Oirga  Koer,  I.  L.  R.  15  Gale.  717.  Chajjdeadeo 
Singh  v.  Mata  Peasad  (1909) 

I.  li.  B.  31  All.  176 


15. 


Mitakshara — 


Mortgage  of  ancestral  property  by  one  member — 
No  decree  can  be  passed  against  his  share.  A 
member  of  a  joint  Hindu  family  governed  by  the 
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Mitakshara  cannot  validly  mortgage  his  undivided 
share  in  ancestral  property  held  in  co-parcenary 
on  his  own  private  account  without  the  consent 
of  his  co-sharers.  Hence  where  a  father  in  such 
a  family  purports  to  mortgage  the  ancestral 
property  neither  for  a  lawful  necessity  nor  for 
an  antecedent  debt :  Held,  that  a  decree  for  sale 
cannot  be  passed  even  in  respect  of  the  share  of 
the  father  alone.  Ghandra  Deo  v.  Mata  Prasad, 
I.  L.  R.  31  All.  176,  and  Balgabind  v.  Narain, 
L  L.  R.  15  All.  339,  P.  G.  followed.  Kali 
Shankab  v.  Nawab  Singh  (1909) 

I.  L.  R  31  All.  507 

16.  Decree  for  family  debt — 
Mitakshara — Joint  Hindu  family — Position  of 
minor  member  of  the  family  not  properly  repre- 
sented in  the  suit.  A  Hindu  family  firm  was  sued 
for  a  debt  contracted  in  the  course  of  business  by 
the  firm.  In  execution  of  the  decree  in  such  suit 
a  house  belonging  to  the  judgment-debtors  was 
sold  and  the  sale  was  confirmed,  but  the  purchaser 
did  not  get  actual  possession.  One  of  the  judg- 
ment-debtors, who  was  a  minor,  applied  to  have  the 
decree  set  aside  and  it  was  set  aside  as  against  him 
but  not  so  the  sale.  Held,  on  suit  by  the  son  of  the 
auction-purchaser  for  possession  of  the  house  pur- 
chased by  his  father,  that  the  only  plea  tenable  by 
the  minor  defendant  was  that  the  debt  in  respect 
of  which  the  decree  had  been  obtained  was  tainted 
with  immorality  or  was  otherwise  not  binding  upon 
him.  Debi  Singh  v.  Jia  Ram,  I.  L.  R.  25  All. 
214,  223,  referred  to.  Mata  Din'  v.  Gvya  Din 
(1909)          .         .         .         I.  L.  R.  31  All.  599 

17.     ■    Partition — Property      gifted 

away  to  one  son  to  the  detriment  of  another — Share 
in  the  property  gifted.  When  a  Hindu  father  gov- 
erned by  the  Mitaksliara  makes  a  gift  of  his 
moveable  property  to  one  son  to  the  detriment 
of  the  other,  not  on  account  of  affection  for  that 
son,  but  to  punish  and  disinherit  the  other  son*: 
Held^  that  the  alienation  is  bad  and  that  in  a  suit 
for  partition  the  son  can  claim  a  share  in  the  pro> 
perty  gifted  to  the  other  son.  Nand  Ram  v. 
MAXG.VL  Sen  (1909)         .        I.  L.  R.  31  All.  359 

18. Father's  liability  as  surety, 

if  and  how  enforceable  against  son— 
Mitakshara — Liability,  if  personal  or  extends  to 
property — Antei:edent  debt — Limitation.  Where  a 
Mitakshara  father  stood  surety  in  resi^ect  of  a  mort- 
gage debt,  stipulating  that  in  case  the  mortgagee 
was  prevented  from  holding  possession  of  the  mort- 
gaged proi>erty  or  from  collecting  the  rents,  the 
debt  would  be  recoverable  with  damages  from 
certain  specified  plots  of  the  family  property  of  the 
surety,  and  more  than  six  years  after  the  mortgagee 
was  ousted  from  the  mortgaged  property,  the 
mortgagee  sued  the  son  of  the  surety  to  enforce 
his  rights  under  the  surety  bond  :  Held^  t'.iat  there 
was  no  "antecedent"  or  actual  debt  for  which 
the  surety  was  liable  on  the  date  of  the  bond,  and 
the  liability  which  subsequently  arose  cannot  bo 
regarded  as  a  debt  which  apart  from 'any  question 
of  legal  necessity  or  benefit  of  the  family    was 
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binding  on  the  family  property  in  the  hands 
of  his  son.  The  son  was,  if  at  all,  personally 
liable  to  discharge  the  debt,  and  the  personal 
remedy  against  the  son  being  time-barred,  there 
\vas  no  means  of  following  ancestral  property 
in  his  hands.  Queer e  :  Whether  a  Mitakshara  son 
is  under  a  pious  obligation  to  discharge  a  debt  in- 
curred by  his  father  standing  surety.  Hira  Lal 
Marwari  v.  Chandrabali  Haldarin  (1908^ 

13  C.  W.  N.  9 

19,  Succession  (Property  Pro- 
tection) Act  (XIX  of  lQ^\)—Jurimiction  Prac- 
tice— Ex  parte  order.  'Vhe  provisions  of  Act  XIX 
of  1841  do  not  apply  to  the  case  of  a  family 
governed  by  the  Mitakshara  LaAV,  inasmuch  as  in  the 
case  of  the  death  of  a  member  the  property  passes 
not  by  Ava;y  of  succession,  but  by  survivorship. 
Before  it  can  be  held  that  a  Court  has  jurisdiction 
under  Act  XIX  of  1841,  it  must  be  found  that  the 
provisions  of  the  law  have  been  strictly  complied 
with.  Case  in  which  it  was  held  that  Act  XIX  of 
1841  could  not  be  applied  under  any  circumstances. 
Sato  Koer  v.  Gopal  Sahu  (1907)" 

12  C.  W.  W.  65 

HINDU  liAW— MORTaAQE. 


1. 


Mortgage  executed  in  name 


of  minor— (7m7  Procedure  Code  {Act  XIV  of  18S2) 
s.  562 — "  Preliminary  'point.'' ^  A  mortgage  in 
favour  of  a  joint  Hindu  family  is  not  void  be- 
cause it  happens  to  be  executed  in  the  name  of  a 
member  of  the  family  who  at  the  time  of  execution 
is  a  minor.  Mohori  Bihi  v.  Dharmodas  Ghose,  1.  L. 
B.  30  Calc.  539,  distinguished.  Held,  also,  that  the 
decision  of  an  issue  as  to  whether  or  not  the  docu- 
ment, which  formed  the  basis  of  the  suit  was  void 
in  consequence  of  its  having  been  executed  in 
favour  of  a  minor  was  a  decision  on  a  preliminary 
point,  such  as  justified  a  remand  under  s.  562  of  the 
Code  of  Civil  Procedm'e.  Mata  Din  v.  Jamna  Das, 
I.  L.  R.  27  All.  691,  followed.  Meghan  Dure  v. 
Pkan  Singh  (1907)     .         .     I.  L.  B.  30  All.  63 

2.  _ Liability   of    sons   for 

father's  debts — Defence  that  debts  were  incurred 
for  immoral  purposes — Burden  of  proof.  According 
to  the  Hindu  law  of  the  Mitakshara  school  it  is  not 
necessary  in  order  to  establish  a  son's  liability  for 
his  father's  debt  that  it  should  be  shown  that  the 
debt  has  contracted  for  the  benefit  of  the  family. 
It  is  sufficient,  in  order  to  establish  the  liability 
of  sons  to  pay  a  personal  debt  of  his  father,  if  the 
debt  be  proved,  and  the  sons  cannot  show  that  it 
was  contracted  for  immoral  purposes  or  was  such 
a  debt  as  does  not  fall  within  the  pious  duty  of 
the  sons  to  discharge.  Maharaj  Singh  v.  Balwant 
Singh,  I.  L.  B.  28  All  508,  distinguished.  Kishan 
Lal  v.  Garuruddhwaja  Prasad  Singh,  I.  L.  B.  21 
All.  238,  and  Karan  Singh  v.  Bhup  Singh,  I.  L.  B. 
27  All.  16,  followed.  Nanomi  Bahuasin  v.  Modhun 
Mohun,  I.  L.  B.  13  Calc.  21,  referred  to.  Where 
in  such  a  case  as  above,  the  sons  set  up  the  defence 
that  the  debt  was  incurred  for  immoral  purposes, 
the  burden  of  proof  is  on  them  and  not  on  the 
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creditor.  Dehi  Dat  v.  Jadu  Bai,  I.  L.  B.  24  AlU 
459,  followed.  Ja7nna  v.  Nain  Svkh,  I.  L.  B. 
9  All.  493,  dissented  from.  And  merely  general 
evidence  of  profligacy  on  the  part  of  the  father  is  not 
sufficient.  Chintamanrav  Mahendale  v.  Kashinath, 
I.  L.  B.  14  Bom.  320,  referred  to.  Babu  Singh 
V.  BiHARi  Lal  (1908)        .      I.  L.  K.  30  All.  156 

3. —  Sons'    right    to    redeem — 

Foreclosure  of  mortgage — Sons  not  made  parties. 
The  mortgagees  of  a  mortgage  of  joint  family 
property  executed  by  the  father  alone  sued  for 
and  obtained  a  decree  for  foreclosure.  At  the 
time  the  suit  was  instituted  the  mortgagees  knew 
that  there  were  sons  and  grandsons  jointly  interested 
with  the  mortgagor  in  the  mortgaged  property,  but^ 
notwithstanding  this,  they  omitted  to  make  them 
parties  to  their  suit.  Held,  that  the  sons  and 
grandsons  were  not  precluded  from  instituting  a 
suit  for  redemption.  Bhawani  Prasad  v.  Kallu, 
I.  L.  B.  17  All.  537,  referred  to.  Debt  Singh  v. 
Jia  Bam,  I.  L.  B.  25  All.  214,  distinguished.  Ram 
Prasad  v.  Man  Mohan  (1908) 

I.  L.  E.  30  AIL  256 


4.  Liability  of  other  members 

of  family  for  managing  member's  debts. 

B  B,  &  member  with  G  L,  his  uncle,  of  a  joint 
Hindu  family,  got  a  decree  for  costs  against  G  L 
and  had  him  arrested  in  execution  thereof.  G  L 
thereupon  borrowed  money  on  a  mortgagee  of  joint 
family  property  and  procured  his  release.  Held. 
on  a  suit  by  the  mortgagee  for  the  sale  of  the 
mortgaged  property,  that  the  mortgage  could  not 
under  the  circumstances  proceed  against  R  JJ'« 
interest  in  the  joint  family  property.  Duleep  Singh 
V.  Sree  Kiahoon  Panday,  4  N.  W.  P.  83,  distin- 
guished.    Ram  Ratan  v.  Lachman  Das  (190S) 

I.  Ii.  R.  30  AH  460 

5,  Mortgage      by     a 


Hindu  widow  without  legal  necessity — Destruction  of 
property  by  fire — Mortgagees  rebuilding  the  property 
— Suit  by  reversioner  at  widow's  death  to  recover 
possession  of  property — Mortgagee  not  entitled  to 
claim,  repairs  or  to  remove  the  construction  before 
delivering  possession.  A  Hindu  mdow  inherited  a 
shop  from  her  son  and  mortgaged  it  without  any 
legal  necessity  recognised  as  such  by  Hindu 
law.  The  property  having  been  destroyed  by 
floods,  the  mortgagees  rebuilt  it  with  their  own 
money.  At  the  widow's  death,  the  reversioner  sued 
to  recover  possession  of  the  property  free  from  all 
incumbrances.  Held,  that  the  mortgagees,  spent 
the  money  while  holding  the  property  under  a 
mortgage  not  binding  on  the  reversioner,  and  what 
they  did  must  be  presumed  in  law  to  have  been 
done  unauthorisedly  so  far  as  that  reversioner 
was  concerned.  Held^  further,  that  the  biulding 
having  been  treated  by  the  mortgagees  as  property 
mortgaged  to  them  by  the  wiiiow  without  legal 
necessity,  there  was  no  equity  arising  in  their  favour 
as  against  the  reversioner,  who  was  entitled  to 
recover  it  in  the  condition  in  which  it  was  when 
the  widow  died.  Vinayakrao  v.  VidyashanJcar, 
9    Bom.  L.  R.  404;  Premji  Jivan  Bhate  v.  Haji 
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Cassum  Juma  Ahmed,  I.  L.  R.  20  Bom.  298,  and 
Narayan  v.  Bholagir,  6  Bom.  H.  C.  (A.  C.  J.)  82 
distinguished.    Vkijbhukandas  v.  Dayabam  (1907) 

I.  B.  B.  32  Bom.  32 

HINDU  LAW— PABTITION. 

Col. 

1.  Requisites  fob  Pabtition        .         .  5238 

2.  Pbopeety  liable  oe  not  to  pabtition  5254 

3.  Pabtition  of  Pobtion  of  Peopebty     5260 

4.  Right  to  pabtition — 


(a)  Geneeally 
(6)  Daughtee 
(c)  Geandmothee 
{d)  Geandson 

(e)   Ili,EGITIMATE  ChILDBEN 
(/)   MiNOE        . 


6267 
5268 
5268 
5269 
5269 
5270 


(g)  PUECHASEB  FEOM     CO-PABCENBE    5271 
(h)   PUECHASEE  FEOM  WiDOW  .    6273 

{{)  Son 6274 

ij)  Son-in-Law  of  Lunatic    .         .  6278 

(k)  Widow 6278 

(Z)  Wife 6283 

6.  Shaees  on  Pabtition — 

(a)  Genebal  mode  of^Division       .  5283 
(6)  Adopted  Son  ....  5284 

(c)  Daughtee        ....  5284 

(d)  Geandmothee  .         .         .  6284 

(e)  Membee  Acquieenq  fbesh  Pbo- 

peety   . 
(/)  Motheb  . 

{g)   PUBCHASEBS 

{h)  Widow  . 
(i)  Wife 
0.  Right  to  Account  on  Pabtition 

7.  Effect  of  Pabtition 


6286 
5287 
.  6291 
6293 
5295 
6296 
5298 

8.  Ageeements  not  to  Pabtition  and 

Restba[nt  on  Pabtition        .         .  5301 

9.  Sepaeate  Peopebty         .         .         .  5306 

See    Hindu    Law— Joint    Family — Na- 

TUEE  OF  InTEEEST  IN  PeOPEETY. 

effect  of  partition. 

See  Hindu  Law — 

Joint  Family — 

Presumption  and  Onus  oj  Pboof 
as  to  Joint  Family  ; 

Debts,  and  Joint  Family  Business 

I.  L.  B.  26  Mad.  28 


HINDU  LAW— PABTITION— cow/rf. 
effect  of  partition — contd. 


See  Hindu  Law — contd. 
Stbidhan — 


Descieiption 
Stbidhan  : 


AND      DeVOLVTION     OF 

I.  L.  B.  24  AIL  67 


Powee  to  dispose  of  Sfridhan 

I.  L.  B.  24  All.  82 

1.  REQUISITES  FOR  PARTITION. 

1. Necessaries  to  create  parti- 
tion— Definition  of  shares — Independent  enjoy- 
ment. Under  the  Hindu  law,  two  things  at  least 
are  necessary  to  constitute  partition  :  the  share  must 
be  defined,  and  there  must  be  distinct  and  inde- 
pendent enjoyment.  Sheo  Dyal  Tewabee  v. 
JuDOONATH  Tewabee.  Sheo  Dyal  Tewabee  v. 
BiSHONATH  Tewabee.  Shib  Dyal  Tewabee  v. 
BiSHONATH  Tewabee.  Judoonath  Tewabee  v\ 
BiSHONATH  Tewabee   ...       9  W.  B,  61 

H. Evidence  of  partition— Parft- 

iion  without  actual  division.  Under  the  Mitak- 
shara  law,  there  may  be  a  partition  in  estate  without 
any  actual  division  of  the  lands  into  parcels,  and 
allotment  of  those  parcels  to  the  different  shares  to 
be  held  by  them  in  severalty.  Josoda  Koonwar 
V.  GouRiE  Byjonath  Sahae  Singh 

6  W.  B.  139 

Lalla  Sheeepeeshad  v.  Akoonjoo  Koonwar 

7  W.  B.  488 

HURDWAR    SiNOH    V.    LUCHMUN    SiNOH 

8  Agra  41 

Ublukh  Rai  v.  Sheo  Nundun  Singh 

3  Agra  80 

Muhesh  Doobby  v.  Kishun  Doobey 

1  N.  W.  Ed.  1873,  42 

Badaruth  Tewary  v.  Jaqarnath  Dass 

1  N.  W.  Ed.  1873,  75 

SOBHA    KOOEREE    V.    HURDEY  NaRAIN  MoHAJUN 

25  W.  B.  97 

8. Intention  to  divide 

metes    and  bounds. 


— Partition  without  division  by 
An  actual  partition  by  metes  and  bounds  is  not 
necessary  to  render  a  division  of  undivided  pro- 
perty complete.  But  when  the  members  of  an 
undivided  family  agree  among  themselves,  with  re- 
gard to  particular  property,  that  it  shall  hence- 
lorth  be  the  subject  of  ownership  in  certain  defined 
shares,  then  the  character  of  undivided  property 
and  joint  enjoyment  is  taken  away  from  the  sub- 
ject-matter so  agreed  to  be  dealt  with  ;  and  each 
member  thenceforth  has  in  the  estate  a  definite 
and  certain  share  which  he  may  claim  the  right  to 
receive  and  to  enjoy  in  severalty,  although  the 
property  itself  has  not  been  actually  severed  and 
divided.     Appoviee  v.  Rama  Subba  Aiyan 

8  W.  B.  P.  C.  1 :  11  Moo.  I.  A.  75 

Declaration       of 


intention  to  divide — Partition  withoul  division  by 
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metes  and  bounds.  Qucure :  Is  a  mere  signification 
of  intention  on  the  part  of  a  joint  Hindu  family 
suflScient  to  constitute  a  separation  without  an 
actual  partition  by  met^s  and  bounds  ?  Sadabakt 
Pebshad  Sahoo  v.  Lotf  Ali  Khan.  Phoolbas 
KooER  V.  Lall  Juggesstjr  Sahi.  Bikbamjeet 
Lall  v.  Phoolbas  Kooer.  Ram  Dhyan  Koonwar 
V.  Phoolbas  Kooer    .         .         .     14  W.  K.  340 


Review  of  s.  c.  rejected 
5. 


.      18  W.  R.  48 

Declaration    of 

intention  to  divide.  According  to  Hindu  law,  the  de- 
claration of  an  intention  to  become  divided  in  es- 
tate amounts  to  a  valid  separation,  though  not 
immediately  perfected  by  an  actual  partition  of  the 
estate  by  metes  and  bounds.  Vato  Koer  v. 
RowsHUN  Singh         ...        8  "W.  R.  82 


6. —  Intention  of  par- 
ties. In  ascertaining  whether  property  once  joint 
has  become  divided  and  separate,  regard  must  be 
had  to  the  act  and  intentions  of  the  co -sharers,  but 
when  the  character  of  the  property  has  once  been 
ascertained,  the  law  fixes  the  course  of  succession. 
A  partition  between  surviving  co-sharers  and  the 
widow  of  a  deceased  co-sharer  may  operate  as  a 
complete  severance  of  the  joint  property.  Ram 
Pebshad  v.  Chaineram 

1  IsT.  W.  11 :  Ed.  1873, 10 


7. 


Arrangement      by 


deed  to  effect  separation.  An  arrangement  contain- 
ed in  a  deed  duly  executed  by  the  members  of  a 
joint  Hindu  family,  to  efEect  a  separation  of  the 
property,  is  sufficient  primd  facie  evidence  of  a 
valid  separation  under  Hindu  law,  and  in  such  a 
case  an  actual  division  by  metes  and  bounds  is  not 
necessary.     Kulponath    Dabs    v.    Mewah    Lall 

8  W.  R.  302 


8. 


Agreement  to  di- 


vide property — Intention  of  parties.  As  regards  the 
joint  property  of  a  Hindu  family,  there  may  be  a 
division  of  right  and  interest,  which  will  operate  to 
change  the  character  of  the  ownership  from  joint  to 
separate,  although  it  may  not  be  intended  at  once 
to  perfect  it  by  an  actual  partition  by  metes  and 
bounds ;  and  therefore  the  agreement  of  a  family 
to  divide  the  proceeds  of  the  joint  property  among 
its  members  in  definite  shares,  with  the  intention 
that  each  should  hold  his  allotted  share  in  severalty 
severs  the  joint  interest,  and  extinguishes  the  rights 
springing  from  united  family  ownership.  Ram- 
kissen  Singh  v.  Sheontjndun  Singh 

23  W.  R.  P.  C.  412 

s.  c.  in  High  Court 

9  B.  L.  R.  310  note  :  16  W.  R.  142 


9.  Agreement        for 

partition — Mitakshara  law — Onus  probandi.  Accord- 
ing to  the  Mitakshara,  an  agreement  for  a 
partition,  although  not  carried  out  by  actual  parti- 
tion of  the  property,  is  sufficient  to  constitute  a 
division  of  the  family,  so  as  to  entitl'e  the  widow  of 
a  deceased  brother  to  succeed  to  his  share  of  the 
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ancestral  property  in  preference  to  the  surviving 
brothers.  The  fact  of  the  family  having  separate 
house  and  field  is,  according  to  the  Mitakshara, 
sufficient  evidence  of  partition.  The  onu^  of  prov- 
ing re-union  is  upon  the  party  pleading  that 
there  has  been  re-union  after  partition.  Suraneni 
Venkata  Gopala  Narasimha  Roy  v.  Sttraneni 
Lakshmi  Venkama  Roy 

3  B.  L.  R.  P.  C.  41  :  12  W.  R.  P.  C.  40 

13  Moo.  I.  A.  113 

Confirming  decision  in  Court  below.  Suraneny 
Lakshmy  Venkama  Row  v.  Saraneny  Venkata 
Gopala  Narasimha  Row  .        3  Mad.  40 

10 Effect  of  deed  as 

creating  or  not  creating  partition.  A,  the  son  of  a 
deceased  zamindar,  sued  B  and  C,  his  widow  and 
brother,  for  possession  of  the  zamindari  which  was 
impartible.  In  order  to  prove  that  C  was  divided 
from  the  late  zamindar,  A  filed  and  proved  a  deed 
of  partition  executed  by  them  in  respect  of  their 
moveable  property  and  of  a  house,  which  concluded 
as  follows  :  ' '  There  shall  be  connection  only  by 
relationship,  but  there  shall  be  no  pecuniary  con- 
nection between  us."  Held,  that  the  deed  effected 
only  a  partial  partition,  and  that  the  last  clause 
must  be  referred  to  the  co-parcener's  right  in 
partible  property  described  in  the  instrument,  and 
did  not  operate  as  a  release  of  any  right  of  succes- 
sion to  impartible  property.  Parvathi  v.  Thibu- 
MALAi        .        .        .      I.  L.  R.  10  Mad.  334 


11. 


Effect  of     agree- 


ment to  divide.  To  constitute  a  partition,  there 
need  not  be  an  actual  partition  by  metes  and 
bounds.  An  agreement  to  divide  is  sufficient  to 
constitute  partition.  Two  brothers  drew  up  a 
memorandum  of  partition,  whereby  they  agreed 
to  divide  the  family  property  in  equal  shares,  and 
provided  that,  if  at  any  future  time  their  sons  did 
not  agree  and  there  were  any  partition,  they 
should  exercise  ownership  in  accordance  with  this 
document ;  neither  was  to  take  more  than  was 
mentioned  in  the  document.  Held,  that  this  agree- 
ment constituted  a  partition  between  the  brothers, 
and  was  binding  on  their  descendants.  Ananta 
Balacharya  v.  Damodhar  Makund 

I.  Ii.  R.  13  Bom.  26 


12. 


Agreement      to 


hold  separately.  To  effect  a  partition  of  ancestral 
property,  there  must  be,  in  the  absence  of  division 
by  metes  and  boundaries,  at  any  rate  an  agreement 
that  each  party  interested  shall  henceforth  enjoy 
the  produce  of  a  certain  definite  share  of  the  joint 
property.    Ashabai  v.  Tyeb  Haji  Rahimtulla 

I.  L.  R.  9  Bom.  115 


13. 


Unequivocal    act 


or  declaration  of  intention  to  separate — Suit  for 
declaration  of  right  by  one  meir^er  of  joint  family. 
Though  partition  by  metes  and  bounds  is  not 
necessary  to  effect  a  separation  of  a  joint  Hindu 
family,  there  must  be  some  unequivocal  actor 
declaration  on  the  part  of  the    family  of  their  in- 
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tention  to  be  separate.  Held,  that  a  suit  for 
declaration  of  his  right  by  one  of  the  members, 
without  stating  that  he  asked  for  a  divided  or 
undivided  share,  was  not  a  sufl&cient  declaration 
of     such     intention.    In   re    Phtjl     Koeri   alias 


GfflNA  Koeri 


8  B.  L.  R.  388  note 


s.c.  Debi  Peeshad  v.  Paul  Koeei  alias  China 
Koeri 12  W.  R.  510 

MuKTAKASi  Debi  v.  Ubabati 

8  B.  L.  B.  396  note  :  14  W.  R.  31 


14. 


Heldf  on  the  evi- 


dence that  there  was  suflficient  evidence  that  the 
family  had  separated.  In  re  Nowlakhtj  Kun- 
waei  .         .         .         .         8  B.  L.  R.  389  note 

S.O.     CmNTAMTJN    SiNGH        ChOWDHRY      V.     NOW- 
LAKHU  KUNWARI  .  .  .        13  W.  R.  469 

In  re  Samandra  Kfnwar 

8  B.  li.  R.  390  note 

s.c.   Sumundra  Koonwar  v.   Kalee     Churn 
Singh        ...  13  W.  R.  199 


In  re   Purnamasi  Dayi 


15. 


8  B.  Ij.  R.  395  note 
Partition  ejected 


without  taking  into  account  a  minor  co-parcener 
— Invalid  partition.  A  partition  effected  without 
reserving  any  share  for  a  minor  member  of  the 
family  and  without  the  consent  of  some  one  autho- 
rized to  act  on  his  behalf  is  invalid  as  against  the 
minor.  Three  brothers,  8,  L,  and  K,  were  members 
of  a  joint  Hindu  family.  In  1862,  S  and  L  divided 
the  whole  of  the  family  property  between  them 
without  reserving  any  share  for  their  brother  K, 
who  was  then  a  minor.  K  lived  with  L  as  a  mem- 
ber of  his  family.  L  died  in  1867,  leaving  a  child- 
less widow,  with  whom  K  continued  to  live  till  his 
death  in  1876.  K  left  an  infant  son  (the  plaintiff) 
only  a  year  old.  Subsequently  S  died  in  1887, 
leaving  two  widows  without  issue.  In  1889  the 
plaintiff,  being  still  a  minor,  sued  by  his  next  friend 
to  recover  either  the  whole  or  one-third  of  the 
family  property  in  the  possession  of  the  widows  of 
L  and  S.  The  principal  defences  to  this  suit  were 
(i)  that  it  was  time-barred,  and  (ii)  that  the  plaintiff 
was  not  entitled  to  claim  more  than  one-third  of 
the  property  in  suit.  Held,  that  the  partition  made 
by  S  and  L  in  1862  was  invalid,  as  it  was  made 
without  reserving  any  share  for  their  minor  brother 
K  and  without  taking  him  into  account.  K^s  son 
was  therefore  entitled  to  recover  the  whole  of  the 
ancestral  property  as  the  sole  surviving  male  mem- 
ber of  the  family.     Krishnabai  v.  Khandgowda 

I.  L.  R.  18  Bom.  197 
16 


Separate  appro- 
priation, holding,  and  enjoymeni — Mitakshara  law — 
Minor — Joint  family.  Where  there  was  a  separate 
appropriation,  as  well  as  a  separate  holding  and 
enjoyment  of  distinct  shares,  it  was  held  suffi- 
cient to  constitute  a  legal  partition  under  Mitak- 
shara law,  following  Appovier  v.  Rama  Svbha  Aiyan, 
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11  Moo.  I.  A.  75.  The  fact  of  one  of  the  mem- 
bers of  the  family  being  a  minor  is  not  sufficient 
to  render  the  partition  invalid,  provided  the  in« 
terests  of  the  minor  are  properly  represented  as  hy 
a  manager  appointed  under  s.  12,  Act  XL  of  1858. 
Every  member  of  a  joint  undivided  family  has  a 
right  to  demand  a  partition  of  his  own  share. 
Dewanti  Kunwar  v.  Dwarkanath 

8  B.  Ii.  R.  363  note^ 
10  W.  R,  273 


17. 


Mitaksliara    law 


— Deed  declaring  each  member  entitled  to  definite 
share  of  property.  By  a  deed  of  Sharakatnama  the 
members  of  a  Hindu  family,  governed  by  the 
Mitakshara  law,  declared  that  each  of  the  mem- 
bers was  entitled  to  a  definite  fractional  part^ 
of  the  whole  estate.  Held,  that  this  was  not  suffi- 
cient to  constitute  a  valid  partition  according  to- 
the  Hindu  law.  Appovier  v.  Rama  Svbha  Aiyan 
11  Moo.  I.  A.  75,  and  Suraneni  Venkata  Oopala 
Narashima  Roy  v.  Suraneni  Lakshmi  Venkama 
Roy,  13  Moo.  I.  A.  113,  distinguished.  In  the 
matter  of  the  petition  of    Phuljhari  Kooer 

8  B.  L.  R.  385  :  17  W.  R.  102 


18. 


Agreement  to  se- 


parate— Appropriation  and  recognition  of  separate 
holdings.  To  constitute  property  separate  pro- 
perty, it  is  not  necessary  that  a  division  should  be 
made  by  a  revenue  officer,  nor  is  it  necessary  that 
the  estate  itself  should  be  partitioned  in  accord- 
ance with  a  private  agreement  of  the  co-sharers 
by  metes  and  bounds.  It  is  sufficient  that  the  co- 
sharers  hold  recognized  shares,  the  profits  of  which 
shares  they  severally  enjoy  and  appropriate.  Jeo  - 
NEE  V.  Dhukum  Kooer         .         .     3  N.  W.  108 

MoHBOO  Koebee  v.   Qunsoo  Koereb 

8  W.  R.  385 

MUNSOOROODDEEN  I'.  MaHOMED  SuFDAR 

23  W.  R.  259 


19. 


Construction   of 


deed — Intention  of  parties — Alteration  of  status 
of  parties.  In  all  cases  of  division  of  joint  property 
not  carried  out  by  a  partition  by  metes  and  bounds, 
the  question  whether  the  status  of  the  family  has 
been  thereby  altered  is  a  question  of  intention  of  the 
parties,  to  be  inferred  from  the  instruments  which 
they  have  executed  and  the  acts  which  they  have 
done  to  effect  such  division.  An  ikrarnama,  which 
did  not  recite  a  previous  status  of  in  division  and 
did  not  in  terms  declare  that  the  parties  thereto 
should  thenceforth  be  an  undivided  family,  was 
construed,  nevertheless,  to  mean  that  the  parties 
would  thenceforth  hold  and  enjoy  the  property, 
which  was  the  subject  of  it,  in  severalty.  Dooroa 
Pershad  v.  Kundun  Koowar 

13  B.  Ii.  R.  235  :  21  W.  R.  214 
Ii.  R.  1 1.  A.  55 


8.  0.  in  High  Court. 
V.  Kundun  Kooar 


Lalla  Mohabeer  Pershad 
.     8W.  R.  lie 
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20. 


Deed  of  settle- 


ment— Joint  carrying  on  of  business — Separation 
of  interest.  Where  four  joint  sharers  made  a  deed 
by  which  they  were  entitled  to  the  lands  and  profits 
of  the  kothi  in  equal  fourth  shares,  and  they  were 
each  in  possession  of  one-fourth  share  of  the  lands, 
and  contributed  in  those  shares  to  payment  of  re- 
venue, and  the  lands  stood  some  in  the  name  of  one 
and  some  in  the  names  of  others  of  the  four  sharers, 
and  it  was  from  the  deed  the  clear  intention  of  the 
parties  that  each  should  separately  enjoy  his  one- 
fourth  share  which  had  been  carried  out : — Heldf 
that  the  deed  constituted  a  partition  in  interest 
among  them  as  to  their  shfires,  though  under  the 
deed  they  were  jointly  carrying  on  the  business  of 
the  kothi.  Jackson,  J.,  doubting.  Appovier  v.  Bam 
Suhha  Aiyan,  11  Moo.  I.  A.  75,  followed.    Lallah 

MOHABEER  PeRSHAD  V.  KUNDUN  KOONWAR 

2  Ind.  Jur.  W.  S.  312 
8  W.  B.  lie 


21. 


y 


Intention   to    di- 


vide. Where  a  widow  sued  to  recover  from  the 
brothers  of  her  deceased  husband  a  share  of  pro- 
perty which  remained  undivided  at  his  death,  a  divi- 
sion of  part  of  the  family  property  having  taken 
place  during  the  lifetime  of  the  husband,  and  she 
alleged  an  agreement  to  divide  the  rest  of  the 
property  :  Held,  that  the  plaintiff  had  no  right  to 
recover  the  property  which  was  actually  undivided 
at  the  death  of  her  husband,  an  intention  to 
divide  without  more  not  being  evidence  of  parti- 
tion. The  doctrine  propounded  in  s.  291  of  Strangers 
H.  L.,  dissented  from.     Timmi  Reddy  v.  Achamma 

Mad.  325 

22.  Decision  of  punch- 

ayet  as  to  division — Evidence  of  partition.  In  a 
suit  in  which  the  question  was  whether  there  had 
been  a  division,  the  sole  "evidence  of  division  was 
the  decision  of  a  punchayat  reciting  that  division  ; 
the  question,  however,  not  having  been  at  all 
material  to  the  point  then  in  dispute.  Held,  that 
the  decision  was  not  sufficient  evidence  of  the  divi- 
sion. Ramashesharaya  Panday  v.  Bhagavat 
Panday 4  Mad.  5 


23. 


Agreement    to 


hold  in  defined  shares.  Suit  by  a  widow  to  recover 
her  husband's  share,  whom  she  alleged  to  be  a  divi- 
ded member  of  a  Hindu  family,  under  an  agreement 
to  the  following  effect :  ' '  When  we  hved  together, 
a  disagreement  arising  amongst  females,  we  have 
divided  .  .  .  Thus  we  shall  from  this  date 
divide  and  enjoy  the  income  of  the  land.  When 
the  moiety  of  lands  belonging  to  our  uncle  /S  in  the 
said  three  villages  shall  be  equally  divided,  we  shall 
also  share  our  moiety  equally,  and  obtain  separate 
pottahs  .  .  .  We  hold  no  pecuniary  concern. ' ' 
Held,  that,  when  the  members  of  an  undivided 
family  agree  among  themselves  with  regard  to  the 
particular  property  that  it  shall  thenceforth  be  the 
subject  of  ownership  in  certain  defined  shares,  each 
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member  has  thenceforth  a  definite  and  certain 
share  in  the  estate,  which  he  may  claim  the  right  to 
receive  and  to  enjoy  in  severalty,  although  the 
property  itself  has  "  not  been  actually  divided ; 
Appovier  v.  Rama  Suhha  Aiyan,  11  Moo.  I.  A. 
75,  followed.     Narain  Ayyae  v.  Lakshmi  Ammal- 

3  Mad.  280 

SURANENY    LaKSHMY    VeNKAMA    RoW    V.    SUBA- 

neny  Venkata  Gopala  Narasimha  Row 

3  Mad.  40 

s.c.  on  appeal  to  Privy  Council 

3  B.  L.  R.  P.  O.  41 ;  12  W.  R.  P.  C.  40 
13  Moo.  I.  A.  U3 

Lalla  Sree  Pershad  v.   Akoonjo  Koonwab 

7  W.  R.  488 

Shib  Narain  Bose  v.  RAikiNiDHEE  Bose 

9  W.  R.  87 


24. 


Deed    of    relin- 


quishment   ejecting    partition — Impartible    estate — 
Inheritance.     P,  an  impartible  zamindari  descend- 
ible by  inheritance  according  to  the    custom    of 
primogeniture,  passed,  on  the  death  of  their  father , 
to  F,  the  eldest  of  three  undivided  Hindu  brothers . 
Hn  1829  F.  executed  an  instrument  appointing  My 
his  second  brother,  to  be  zamindar  of  P.     This 
instrument  recited  that  by  the  death  of  R,  his  uncle, 
without  male  issue,  F  had  become  entitled  to  suc- 
ceed to  his  estates,  unless  R^s  widow,  then  pregnant 
should  be  delivered  of  a  son.     The  instrument  then 
provided  that,  in  the  event  of  the  said    widow 
giving  birth  to  a  son,  F  should  retain  the  zamindari 
P,    but  that,  if  she   gave  birth  to  a  daughter,   F 
and  his  offspring  should  have  no  interest  in  the  said 
zamindari,  of  which  M  should  be  sole  zamindar, 
allowing  maintenance  to  C,  the  third  brother.     jRV 
widow  gave  birth  to  a  daughter.     F  entered  on 
possession  of  R's  estates,  and  M  took  over  the 
zamindari  P.     C  died  without  issue.     M  died  in 
1835,  and  was  succeeded  by  his  only  son,  D,  who 
died  in  1861,  leaving  a  widow,  but  no  sons.     In  a 
suit  instituted  in  1873  by  S,  a  son  of  V,  to  recover 
certain  villages  belonging  to  the  zamindari  P  from 
defendants  in  possession  and  claiming  as  purchasers 
for  value  from  D  : — Held,  by  the  Judicial  Commit- 
tee, reversing  the  judgments  of  the  Courts    below, 
that  the  instrument  of  1829  was  a  renunciation  by 
F  for  himself  and  his  descendants  of  all  interest  in  P, 
either  as  the  head  or  as  a  junior  member    of   thi> 
joint  family,  and  that  its  effect  was  to  make  P,  with 
its  incidents  of  impartibility  and   peculiar  course 
of  succession,  the  property  of  the  brothers  M  and  C, 
as  effectually  as  if,  in  the  case  of  an  ordinary  parti- 
tion between  the  elder  brother  on  the  one  hand  and 
the  two  younger  brothers  on  the  other,  a  particular 
property  had  been  assigned  to  the  latter ;  and  that 
consequently,  as  between  D  and  the  defendants  of 
F,  the  zamindari  was  the  separate  property  of  the 
former,  whose  rights,  if  he  left  any  undisposed  of, 
passed  on  his  death  to  his  widow,  notwithstanding 
the  undivided  status  of  the  family,  in  accordanc© 
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with  the  rule  of  succession  affirmed  in  the  Shiva- 

gunga   Case,     9     Moo.    I.     A.    539.      Sivagnana 

Tevab  v.  Pekiasami       .     I.  L.  R.  1  Mad.  312 

s.  c.  Periasami  v.  Peri  as  ami    L.  R.  5  I.  A.  61 


25. 


De/inement      of 


shares — Intended  separation — Separate  enjoyment 
of  profits.  Definement  of  shares  in  joint  ancestral 
property  recorded  as  separate  estate  in  the  revenue 
records  in  pursuance  of  an  alleged  intended  separa- 
tion between  the  members  of  a  joint  and  undivided 
Hindu  family  does  not  necessarily  amount  to  such 
separation,  which  must  be  shown  by  the  best  evi- 
dence, viz.,  separate  enjoyment  of  profits,  or  an 
unmistakable  intention  to  separate  interests  which 
was  carried  into  effect.  Ambika  Dat  v.  Sukhmani 
KuAR      .         .         .  I.  L.  R.  1  AH.  437 


26. 


Evidence  of  sepa- 


ration— Definement  of  shares  in  ancestral  property. 
A  four-anna  ancestral  share  in  a  zamindari  village 
was  owned  by  two  brothers  in  which  the  share  of 
H,  son  of  one  of  the  brothers,  was  one-half,  the 
remaining  half  being  the  share  of  the  plaintiffs, 
the  descendants  of  the  other  brother.  In  the 
village  records  there  had  been  a  definement  of 
shares  followed  by  entries  of  separate  interest  in  tho;, 
revenue  records,  and  since  1264  Faili  the  two 
plaintiffs  had  each  been  recorded  as  the  owner  of  a 
one-anna  share  and  H  oi  a,  two-anna  share  thereof. 
The  entire  four-anna  share  had  been  in  the  posses- 
sion of  mortgagees  from  the  year  1844  excepting 
the  sir  lands  of  which  H  held  separately  his  own 
share,  viz.,  10  bighas.  On  the  7th  July  1883,  H 
executed  a  deed  of  gift  of  his  two-anna  share  in 
favour  of  the  defendants  and  caused  mutation  of 
names  to  be  made  in  their  favour,  surrendering  to 
them  at  the  same  time  possession  of  the  sir  land. 
H  died  on  21st  January  1884,  leaving  neither  son, 
widow,  nor  daughter,  and  the  plaintiffs  were  his 
heirs-at-law.  They  brought  this  suit  to  set  aside 
the  deed  of  gift  and  for  possession  of  the  sir  land 
from  the  defendants.  The  suit  was  dismissed  by 
the  Court  of  first  instance,  and  on  appeal  the 
District  Judge  affirmed  the  decree,  holding  that 
the  four-anna  share  was  not  joint  and  undivided 
property  between  the  co-sharers,  and  that  H  was 
in  separate  possession  of  the  two-anna  share  of 
which  the  defendants  were  the  donees.  On  second 
appeal  it  was  contended  that,  inasmuch  as  since 
1844  there  could  have  been  no  separate  enjoy- 
ment of  the  four-anna  share  which  was  in  the 
possession  of  the  mortgagees,  the  evidence  afforded 
by  separate  registration  could  not  prove  actual 
separation.  Held,  that  from  evidence  of  definement 
of  shares  followed  by  entries  of  separate  interest 
in  the  revenue  records,  if  there  be  nothing  to  explain 
it,  separation  as  to  estate  may  be  inferred.  Joint 
family  property  in  the  hands  of  mortgagees  may 
be  separated  in  estate,  although  there  could  be  no 
separate  enjoyment  of  the  shares  so  separated. 
Amhika  Dat  v.  Sukhmani  Kuar,  I.  L.  R.  1  All. 
437,  discussed.     Ram  Lal  v.  Dabi  Dat 

L  I»  B.  10  All.  490 
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27. 


Execution       of 


document  intended  to  operate  as  a  severance — Power 
of  father  to  alter  status  of  family.     A  partition  made 
by  the  father  is   binding  on  the  sons  not  only  in 
respect  of  the  father's  share,  but  also  of  their  own 
shares,  provided  that  it  is  made  subject  to  the   re- 
strictions mentioned  in  the  Hindu  law.     It  becomes 
obligatory  by   the  wiU  of  the  father  as  regulated 
and  restrained  by  the  law,  irrespective  of  the  con- 
sent of  the  sons.      When  a  father  having  five  sons, 
three   by  one  wife  and  two  by  another,  executed  in 
his  last  illness  a  document  whereby,  after  retaining        J 
a  small  portion  for  himself,  he  directed  that  the        T 
family  property  should  be  divided  into  three-fifths 
and  two-fifths  shares,  with  the  manifest  intention 
that  from  the  date  of  the  execution  of  the  document 
it  should  operate  as  a  severance  (i)  of  the  interest 
of  his  sons  by  one  wife  from  that  of  his  sons  by  the 
other,  and  (ii)  of  the  interest  of  all    his  sons  from       m 
his  own  during  his  Ufe  ;  but  neither  the  guardian       f 
of  the  infant  sons  nor  the  eldest  son,  who  was  of  age, 
were  parties  to  the  instrument : — Held,  that  this 
was  not  a  will,  but  a  partition  ;  that  it  was  compe-       J 
tent  to  the  father  thus  to  alter  the   status  of  his        ■ 
sons  ;  that  the  question   was  whsthar  the  transac- 
tion was  bond  fide  and  in  conformity  with  Hindu 
law,  and  not  one  of  contract  as   in    the  case  of  a 
partition      between     brothers.       Kandasami     v. 
DoRAiSAMi  Ayyar  .    I.  L.  R.  2  Mad.  317 


28. 


Intention    as    to 


joint  or  several  ownership.  No  right  vests  in  any 
member  of  a  joint  Hindu  family  to  a  specific  share 
in  the  family  property  until  some  act  has  been  done 
which  has  the  effect  of  tiu*ning  the  joint  ownership 
into  a  several  ownership.  This  may  ba  done  by 
signiBcation  of  intention.  It  is  by  such  significa- 
tion of  intention  taking  place,  having  the  effect  of 
making  the  share  of  each  member  both  several  and 
defined,  that  a  member  of  a  joint  Hindu  family  ia 
enabled  to  dispose  of  his  own  share  by  sale  whilst 
the  family  remains  joint.  Raghubanund  Doss  v. 
Sadhu  Churn'  Doss 

L  Ii.  R.  4  Gale.  425  :  3  C.  L.  R.  534 

Bulakee  Lall  v.  Indurpdttee  Kowar 

3  W.  R.  41 


29. 


Ascertainment 


and  definition  of  shares  —Income  enjoyed  in  distinct 
shares.  In  order  to  show  separation  in  a  Hindu 
family,  it  is  not  necessary  to  establish  a  partition  of 
the  joint  estate  into  separate  shares  or  holdings  ; 
it  is  enough  that  there  has  been  ascertainment 
and  definition  of  the  extent  of  right  and  interest 
of  the  several  co-sharers  in  the  whole,  and  of  the 
proportion  of  participation  each  of  them  is  to  have 
in  the  income  derived  from  the  property,  to  effect 
a  severance  and  destruction  of  the  joint  tenancy 
so  to  speak,  and  to  convert  it  into  a  tenancy-in- 
common.  Appovier  v.  Rama  Subb^  Aiyan,  11  Moo. 
I.  A.  75,  followed.  Held,  therefore,  where,  although 
the  ancestral  property  of  a  Hindu  family  had  not 
been  formally  and  completely  partitioned  by  metes 
and  bounds,  the  income  of  it  had  bean  enjoyed  by 
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the  different  members  of  it  in  distinct  and 
defined  shares,  that  the  family  was  not  a  joint  and 
undivided  Hindu  family.     Adi  Deo  Narain  Singh 

fV.  DUKHARAN  SlNGH  .         I.   L.   R.    5   All.   532 


30. 


Intention — Suit 


ifor  separate  share  of  joint  estate.  Although  a  suit 
by  a  member  of  a  joint  Hindu  family  against  his  co- 
•sharers  for  a  separate  share  of  the  joint  estate  be  not 
in  terms  a  suit  for  partition,  yet,  if  it  appear  that 
"the  intention  of  the  plaintiff  was  to  obtain  the  share 
which  he  would  be  entitled  to  on  a  separation,  and 
the  decree  passed  in  the  suit  assigns  him  that  share, 
such  decree  does  in  fact  effect  a  partition,  at  all 
events,  of  rights,  which,  under  the  doctrine  laid 
down  in  the  case  of  Appovier  v.  Ramma  Sabha 
Aiyan,  11  Moo.  I.  A.,  75,  is  effectual  to  destroy 
the  joint  estate.  Joy  Narain  Giri  v.  Girish 
Chfnder   Myti 

I.  L.  R.  4  Calc.  434  :  L.  R.  5  I.  A.  228 


31. 


Specification  and 


registration  of  shares  under  the  Land  Registration 
Act  {Beng.  Act  VII  of  1876).  B,  a  Hindu  gov- 
•erned  by  the  Mitakshara  law,  died,  leaving  two 
minor  sons,  J  and  K,  and  also  a  widow,  L,  and  two 
minor  sons  by  her,  the  mother  of  J  and  K  having 
predeceased  him.  On  J's  attaining  majority,  the 
Court  of  Wards,  which  had  taken  possession  of  all 
the  property,  withdrew  from  the  management,  and 
L  then  applied  under  Act  XL  of  1858  and  obtained 
a  certificate  with  respect  to  the  shares  of  K  and  her 
two  minor  sons,  and  the  names  of  the  four  brothers 
were  recorded  under  the  Land  Registration  Act 
with  the  specification  of  the  shares  of  each.  Held, 
that  neither  the  granting  of  the  certificate  to  L,  nor 
the  registration  of  the  specific  shares  of  each  of  the 
co-owners  under  the  provisions  of  the  Land  Re- 
gistration Act  amounted  to  a  partition  such  as  to 
justify  the  Court  in  granting  the  certificate  asked 
for.     Hoolash  Koer  v.  KLissee  Proshad 

I.  L.  R.  7  Calc.  369 


32. 


Mitakshara  law 


— Separation  of  joint  family  how  effected — Agree- 
ment for  partition,  effect  of — Right  of  survivor- 
ship. Two  brothers,  members  of  a  joint  Mitakshara 
family,  executed  an  ikarnama  (agreement),  where- 
by, after  reciting  that  the  declarants  had  remained 
joint  and  undivided  and  in  commensality  up  to  a 
certain  date,  and  that  portions  of  their  properties, 
both  moveable  and  immoveable,  had  been  parti- 
tioned between  them,  they  provided  for  the  parti- 
tion of  the  remaining  joint  properties  by  certain 
arbitrators  appointed  in  that  behalf.  Held,  that 
this  agreement  of  itself  amounted  to  a  separation 
of  the  brothers  as  a  joint  family,  and  extinguished 
all  rights  of  survivorship  between  them.  Sheo 
Doyal  Tewaree  v.  Judoonath  Tewaree,  9  W.  R.  61, 
and  Bahaji  Parshram  v.  Kashibai,  I.  L.  R.  4  Bom. 
157,  distinguished.  Amhika  Dat  v.  SuJchmani 
Kuar,  I.  L.  R.  1  All.  437,  commented  upon.  Tej 
Frotap  Singh  v.  Champa  Kai.ee  Koer 

I.  Ii.  R.  12  Calc.  98 
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33. 


Decree     effecting 


partition — Separate  estate.  In  a  suit  brought  by 
the  younger  of  two  Hindu  brothers  against  his  elder 
brother  for  the  partition  of  lands  belonging  to  aa 
ancestral  joint  estate  and  against  other  defendants, 
claiming  as  encumbrancers  or  as  absolute  owners  of 
portions  of  the  said  lands  under  titles  derived  from 
the  plaintiff's  father  and  elder  brother,  for  the  re- 
covery of  the  plaintiff's  share  of  the  said  lands  freed 
from  the  interests  claimed  by  these  defendants,  ex- 
cept in  so  far  as  such  interests  might  be  valid  as 
against  the  plaintiff  under  the  Hindu  law,  the  Court 
passed  an  order  to  the  effect  that  the  property 
claimed  was  partible,  and  that  the  plaintiff  was  en- 
titled to  a  moiety,  but  directed  that,  with  a  view 
to  ascertain  how  far  the  money  awarded  to  the 
plaintiff  was  affected  by  the  acts  of  the  plaintiff's 
father  and  elder  brother,  a  commissioner  should  be 
appointed  to  investigate  accounts  and  report  there- 
on to  the  Cqjirt.  Before  the  enquiry  thus  directed 
to  be  made  was  completed,  and  before  a  final  decree 
was  passed  for  the  division  of  the  property,  the 
plaintiff  died.  Hddy  that  the  order  passed  by  the 
Court  was  tantamount  to  a  declaratory  decree 
determining  that  there  was  to  be  a  partition  of  the 
estate  into  moieties,  and  making  the  brothers  se- 
parate in  estate  from  its  date,  if  they  had  not  pre- 
viously become  so ;  and  consequently  that  the 
plaintiff's  interest  in  the  property  in  suit  would  not 
pass  to  the  defendant,  his  elder  brother,  as  joint 
estate  by  survivorship,  but  to  his  own  representa- 
tives as  separate  estate.  Appovier  v.  Rama  Sitbha 
Aiyan,  11  Moo.  I.  A.  75,  referred  to  and  followed. 
Chedambaram  Chettiar  v.  Gatjrt  Nachiar 

I.  L.  R.  2  Mad.  83 :  L.  R.  6  I.  A.  177 


34. 


Decree  for    par- 


tition— Decree  awarding  plaintiffs  share,  hvt  post- 
poning possession  thereof  till  plaintiff  attained 
majority— Effect  of  such  decree.  On  the  21st  Feb- 
ruary 1894,  a  decree  in  a  partition  suit  provided  as 
follows  :  "  Plaintiff  is  a  minor  twelve  years  old  ; 
until  he  attains  twenty-one  years,  N  (defendant) 
should  for  the  next  nine  years  annually  deliver  to 
him  twenty  maunds  of  paddy,  and  for  this  year  ten 
maunds ;  after  that  plaintiff  should  be  given  one- 
sixth  of  the  family  lands  ;  until  then  defendant  is 
not  to  alienate  the  lands."  The  minor  died,  and 
in  1897  his  widow,  S,  as  his  heir,  applied  for  execu- 
tion of  the  decree,  claiming  seventy  maunds  of 
paddy,  being  the  amount  due  at  the  rate  specified 
in  the  decree.  It  was  objected  that  she  was  not 
entitled  to  execute,  inasmuch  as  the  decree  had  not 
effected  a  partition,  and  that  the  property  at  his 
death  still  remained  joint  family  property  which 
passed  to  the  male  survivors  of  the  family,  and  that 
she  was  only  entitled  to  maintenance.  Held,  that 
the  effect  of  the  decree  was  to  make  the  applicant's 
husband  a  divided  member  of  his  family.  It 
awarded  him  a  one-sixth  share  of  the  family  estate, 
and  assigned  to  him  a  separate  allowance.  The 
mere  fact  that  it  postponed  the  actual  possession 
of  the  share  until  he  had  attained  the  age  of  twenty  - 
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one  years  made  no  difference.     The  share  vested 
in  him  from  the  date  of  the  decree,  and  descended 
to  his  heirs.     Lakshman  Sarka  v.  Narayan  Lak- 
SHMAN     ....  I.  Ii.  B.  24  Bom.  182 


35. 


Death  of   plaint- 


iff subsequent  to  decree  for  partition — Right  of  sur- 
vivorship— Effect  on  vested  right  of  plaintiff's  re- 
presentative. A  decree  for  partition  operates  as  a 
severance  of  the  joint  ownership.  Where,  therefore, 
M,  a  minor  and  only  son,  by  his  next  friend  sued  his 
father  and  certain  alienees  of  the  family  property  for 
partition  and  obtained  a  decree,  and  subsequent  to 
decree  and  pending  appeal  the  plaintiff  died,  and 
M's  mother  was  brought  on  the  record  as  deceased 
plaintiff's  legal  representative : — Held,  that  the 
rights  of  M's  representative  were  not  affected,  as 
they  would  have  been  had  the  plaintiff  died  before 
decree  ;  the  right  of  survivorship  which  the  defend- 
ant then  possessed  being  extinguished  by  the 
decree.     Subbaraya  Mfdali  v.  Man^a  Mudali 

I.  Ij.  B.  19  Mad.  345 


36. 


Distribution     of 


family  estate,  followed  by  separate  possession,  equiva- 
lent to  informal  partition.  The  Courts  below 
found  that  a  distribution  of  ancestral  estate  among 
the  members  of  a  family  had  taken  place  in  former 
years,  and  had  been  followed  by  continuous  posses- 
sion, without  their  having  any  intention  to  re-adjust 
or  to  hold  on  behalf  of  the  family.  The  right  of  an 
individual  member  to  claim  another  partition  was 
therefore  negatived.  The  parties,  who  had  long  dis- 
continued joint  residence,  were  members  of  a  family 
consisting  at  the  time  of  the  distribution  of  four  sons 
left  by  a  Sikh  Dewan,  deceased.  The  son  of  one 
brother  now  claimed  from  the  son  of  another,  join- 
ing a  third  Avho  still  survived,  partition  of  the  pro- 
perty which  had  descended  from  the  grandfather, 
with  the  increment  since  his  time.  That  an  actual 
partition  had  been  effected,  although  probably  no 
formal  document  of  partition  had  been  executed, 
appeared  to  their  Lordships  to  be  a  just  inference 
from  the  evidence.     Budha  Mal  v.  Bhagwan  Das 

I.  Ii.  B.  18  Calc.  302 


37.. 


Arrangement  for 


separate  enjoyment.  A  Jain,  who  was  subject  to 
the  Aliyasantana  law,  made  a  will,  whereby  he  dis- 
posed of  the  property  of  his  family  in  favour  of  cer- 
tain persons  and  died.  The  plaintiff,  a  female,  the 
sole  surviving  member  of  the  testator's  family, 
sued  to  recover  so  much  of  the  property  a?i  she  might 
be  entitled  to.  In  deciding  what  was  the  extent  of 
the  property  which  the  plaintiff  was  entitled  to  in- 
herit, certain  documents  adduced  as  evidencing 
partition  of  the  family  property  were  held  to  evi- 
dence merely  arrangements  for  separate  enjoyment. 
Sanku  v.  PuTTAMiMA  .  I.  L.  E,  14  Mad.  289 

38. .^ Separate  enjoy- 
ment of  portions  of  family  property  for  several  years — 
Entries  in  survey  records — Dealings  with  portions 
of  property — Sole  enjoyment  of  a  certain  property  by 
a  branch  of  the  family — Separate  acquisition.     In  a 
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partition  suit,  it  being  found  that  the  several 
branches  of  a  Hindu  family  had  lived  separate 
for  forty  or  fifty  years,  had  enjoyed  during  that 
period  separate  and  distinct  portions  of  the  family 
property  or  portions  of  the  property  in  regular 
rotation,  and  had  dealt  with  the  separate  portions 
in  every  respect  as  their  own  property,  and  that 
in  the  survey  records  the  lands  were  entered  in 
the  names  of  the  several  branches  in  respect  of 
their  separate  shares  : — Heldy  that  the  evidence  as 
to  the  mode  of  enjoyment  by  the  several  branches 
of  a  family  during  so  long  a  period  ought  to  be 
taken  as  establishing  a  tacit  agreement  of  enjoy- 
ment according  to  their  shares.  There  being  no 
evidence  on  the  record  to  show  when  and  by 
what  member  of  the  famil}'  certain  property 
in  the  possession  of  a  particular  branch  of  the 
family  was  acquired,  and  the  entrj'^  in  the  survey 
records  with  respect  to  it  being  different  from  that 
of  the  ancestral  fields,  that  is,  the  entry  being 
in  the  name  of  the  representative  of  that  parti- 
cular branch  with  no  sub-division  of  shares,  and  the 
party  seeking  partition  of  such  property  having 
failed  to  give  evidence  to  rebut  the  presumption 
arising  from  the  sole  enjoyment  of  the  particular 
branch  and  the  entry  in  the  survey  records.  Heldy 
that  such  property  was  the  separate  acquisition  of 
that  particular  branch.  Moro  v.  Ganesh,  10  Bom. 
444  ;  Appoovier  v.  Rania  Siibba  Aiyan,  11  Moo. 
I.  A.  75,  and  Bannoo  v.  Kashee  Ram,  I.  L.  R.  3 
Calc.  515  referred  to.  Murari  Vithoji  v.  Kukfnd 
Shivaji  Naik      .         .      I.  L.  B.  15  Bom.  201 


39. 


Award  of  arbitra- 


tors as  to  division  of  property  foUoived  by  division  of 
some  of  it — Decree  in  suit  to  enforce  award — Date 
from  which  partition  operates.  Disputes  between 
the  members  of  a  Hindu  family  were  referred  to 
arbitrators  who  made  an  award  as  to  how  the  whole 
of  the  property  should  be  divided.  In  pursuance 
of  the  award,  part  of  the  moveable  property  was 
divided.  Subsequently  one  of  the  members  of  the 
family  died.  The  plaintiff,  another  member  of 
the  family,  now  sued  to  enforce  the  award  and 
obtained  a  decree.  Heldf  on  appeal,  that  the  parti- 
tion should  be  considered  to  have  taken  effect  not 
from  the  date  of  the  decree,  but  from  the  date  of 
the  award  which  followed,  as  it  wa.s  by  an  actual 
division  of  some  of  the  moveable  property,  effected 
a  division  at  that  time,  and  consequently  that  the 
share  allotted  to  the  deceased  member  of  the  family 
passed  to  his  heir.  Subbaraya  Chetti  v.  Sadasiva 
Chetti        .         .         .     I.  L.  B.  20  Mad.  490 


40. 


Effect  of   award 


and  record  at  settlement  of  widow's  estate  for  life 
as  establishing  partition — Land  Revenue  Act,  Central 
Provinces  {XV III  of  1881),  s.  87.  Where  a  Hindu 
and  his  widow  had  successively  held  the  estate  in 
suit  as  joint  family  estate  in  co-parcenary  with  the 
appellant  or  his  predecessor: — Held,  that  the 
appellant  succeeded  at  the  widow's  death.  Though 
the  widow  was  recorded  under  an  award  by  the 
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Collector  in  the  settlement  records  as  owner  of  an 
8-anna  share  of  the  estate  for  her  lifetime,  that  did 
not  operate  a  separation  in  title  or  alter  its  devolu- 
tion. S.  87  of  the  Land  Revenue  Act,  Central  Pro- 
vinces (XVIII  of  1881),  did  not  affect  the  appel- 
lant's claim,  for  the  award  related  solely  to  the 
widow's  interest.  Rewa  Prasad  Sukal  v.  Deo 
DuTT  Ram  Sukal        .         I.  L.  R.  27  Gale.  515 

L.  R.  27  I.  A.  39 
4  C.  W.  N.  582 


41. 


Possession 


of 


one  member  of  joint  family  at  a  time — What  consti- 
,tutes  partition — Evidence  as  to  impartibiUty — Com- 
promise— Right  of  suit — Limitation.  A  zamindari 
granted  by  the  Government  in  1803  to  a  Hindu 
descended  in  his  family,  possession  being  held  by  one 
member  at  a  time.  The  estate,  however,  was  not 
impartible.  But  whether  it  was,  or  was  not,  im- 
partible was  adjudged  immaterial  to  the  question 
raised  on  this  appeal.  The  last  zamindar  having 
died  without  issue  in  1888,  his  widow  was  in  posses- 
sion when  this  suit  was  brought  by  a  male  colla- 
teral descended  from  a  great-grandfather  common 
to  him  and  to  the  last  zamindar.  The  plainti£P 
•claimed  to  establish  his  right  as  member  of  an  undi- 
vided family  holding  joint  property  against  the 
widow,  who  alleged  that  her  husband  has  been  sole 
proprietor.  In  proof  of  this,  she  relied  on  certain 
arrangements  as  having  constituted  partition,  viz., 
that  in  1816  two  brothers,  then  heirs,  agreed  that 
the  elder  should  hold  possession,  and  that  the  youn- 
ger should  accept  a  village,  appropriated  to  him 
Jor  maintenance,  in  satisfaction  of  his  claim  to  in- 
herit :  again,  that  in  1866,  the  fourth  zamindar 
compromised  a  suit  brought  against  him  by  his 
sister  for  her  inheritance,  on  payment  of  a  stipend 
to  her,  having  already,  on  the  claim  of  his  brother, 
granted  to  him  two  villages  of  the  estate ;  and  by 
the  compromise  this  was  made  conditional  on  the 
sister's  claim  being  settled  ;  again,  that  in  1871,  the 
-fourth  zamindar  having  died  pending  a  suit  brought 
against  him  to  establish  the  fact  of  an  adoption  by 
him  an  arrangement  was  mide  for  the  mainten- 
ance of  his  daughter  and  two  widows  who  survived 
him,  the  previous  grant  for  maintenance  of  his 
brother  holding  good,  the  adoption  being  admitted, 
and  the  suit  compromised.  Held,  that  there  was 
nothing  in  the  above  which  was  inconsistent  with 
the  zamindari,  remaining  part  of  the  common  family 
property  ;  and  that  the  course  of  the  inheritance 
had  not  been  altered.  Heldy  also,  that  the  claimant 
was  not  precluded  by  the  family  compromise  of 
1871,  or  in  any  way,  from  maintaining  this  suit, 
and  that  it  was  not  barred  by  limitation.  Vira- 
VARA  Thodiiramal  Rajya  Lakshmi  Devi  v.  Vira- 
VARA  Thodhramal  Surya  Narayana  Dhatrazu 

I.  L.  R.  20  Mad.  256 
L.  R.  24  I.  A.  118 

42. Unstuxessfid  suit 

Jor  general  partition  of  estate — Estate  consisting  of 
partible  and  impartible  property — E^ect  of  suit  as 
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regards  rights  of  members  to  mairUenance.  In  a  suit 
for  general  partition  of  Hindu  family  estate  the 
plaintiff  succeeded  with  regard  only  to  a  small  por- 
tion thereof,  the  bulk  being  held  to  be  impartible. 
Held,  that  the  family  did  not,  in  consequence  of  these 
proceedings,  become  a  divided  one,  and  that,  as  re- 
garded the  impartible  estate,  the  younger  brothers 
retained  their  rights  of  maintenance.  Yarlagarda 
Mallikarjuna  Prasada  Nayudu  v.  Yarlagarda 
DuRGA  Prasada  Nayudu      LL.  R.  24  Mad.  147 

li.  R.  27  I.  A.  151 


43. 


Effect  of  an  un- 


executed decfee  for  partition — Agreement  to  divide. 
Where  there  is  no  indication  of  an  intention  to 
presently  appropriate  and  enjoy  in  a  manner  in- 
consistent with  the  ordinary  state  of  enjoyment  of 
an  undivided  family,  an  agreement  to  divide  with- 
out more  is  not  of  itself  sufficient  to  effect  a  parti- 
tion. Nor  is  a  direction  to  divide  in  a  decree — 
which  in  principle  is  not  distinguishable  from  a 
material  agceemant  to  divide— m.^re  than  an 
inchoate  partition  insufficient  to  change  the  charac- 
ter of  the  property,  which  continues  a  joint  estate 
until  there  has  been  an  actual  partition  by  metes 
and  bounds,  or  a  division  of  title  so  as  to  give  to 
each  member  thenceforth  a  definite  and  certain 
share  which  he  may  claim  the  right  to  receive  and 
enjoy  in  severalty.  Babaji  Parshram- v  Kashi- 
BAi         .         .         .         .     I.  L.  R.  4  Bom.  157 

44.  . Decree  for  parti- 
tion— Severance.  A  decree  for  partition  does  not 
operate  as  a  severance  so  long  as  it  remains  under 
appeal.     Sakharam    Mahadev  v.    Hari  Krishna 

I.  L.  R.  6  Bom.  113 

45. Evidence— Joiwi       family — 

Evidence  of  separation — Conduct  of  parties  as  show- 
ing  intension — Decree  in  litigation  between  members 
creating  partition — Decree  ascertaining  shares  of  in- 
dividual members.  Where  it  was  found  (i)  that  the 
result  of  former  litigation  had  been  to  ascertain 
the  shares  of  individuals  of  a  Hindu  family,  and 
that,  although  there  had  been,  from  the  nature  of 
the  property  no  partition,  by  metes  and  bounds, 
there  was  undoubtedly  a  numerical  division,  by 
which  the  share  of  each  member  was  fixed,  and 
(ii)  that  petitions  by  the  various  members  under  the 
Land  Registration  Act,  1876  (Ben.  Act  VII  of  1870), 
clearly  indicated  individual  and  not  joint  owner- 
ship under  the  final  decree  in  the  litigation  :  Held, 
looking  at  the  conduct  of  the  parties,  in  order  to 
arrive  at  their  intention  as  to  separation,  and 
at  the  whole  circumstances  of  the  case,  that,  not- 
withstanding the  imperfect  form  of  the  decree,  a 
separation  of  the  joint  family  was  established.  Ram 
Pershad  Singh  v.  Lakhpati  Koer  (1902) 

I.  Ii.  R.  30  Calc.  231 
S.C.  7  C.  "W.  N.  162  :  Ii.  R.  30  I.  A.  1 


46. 


Partition,    proof 


of — Presumption  of  general  division  from  the  separa- 
tion of   one*    Separate  residence  is  not,  of  itself. 


I 
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conclusive  or  even  strong  evidence  of  partition. 
There  is  no  presumption  of  a  general  division 
among  all  the  members  of  a  co -parcenary  from  the 
fact  that  one  of  its  members  has  separated.  Bula- 
bnx  V.  Eukhma  Bai,  I.  L.  R.  30  Calc.  72-5,  referred 
to.  Ranganatha  Rao  v.  Nakayanasami  Naicker 
(1908)  .         .         .     I.  L.  R.  31  Mad.  482 


47. 


Deed  defining  and 


allotting  shares — E^ect  on  deed  of  subsequent  conduct 
of  the  parties — E§ect  of  deed  as  regards  miner  mem- 
bers of  joint  family — Beunion  of  member  after  once 
separating    himself.     An   ekrarnama   executed    by 
the  members  of  a  joint  family,  some  of  whom  were 
minors,  stated  in  unambiguous  terms  that  defined 
shares  in  the  whole  joint  property  had  been  allotted 
to  the  several  co-parceners,  and  also  gave  liberty  to 
any  of  the  parties  to  it  "  either  to  hve  together  as  a 
member  of  the  joint  family  as  before  or  to  separate 
his  own  business."    Heldy  that    the  effect  of  the 
deed  was  to  cause  a  separation  in  estate  and  in- 
terest between  all  the  co-parceners.      The  clause 
giving  the   parties    the  option  of  being  joint  or 
separate  was  inconsistent    with    a  separation  in 
estate.     It  conferred   on   the     parties   no     longer 
liberty  of  choice  than  they  would  have   had  v\  ith- 
oub  it.     They   might  elect   either  to   have  a  parti- 
tion of   their   shares    by   metes  and  bounds  or  to 
continue  to  live  together  and   enjoy  their  property 
in  common  as  before.     Whether  they  did   one   or 
the   other   would  affect  the   mode   of  enjoyment, 
but  not  the  tenure    of    the  property  or  their  in- 
terest   in    it,  which  was,  on   the  principle  of  the 
case  of  Appovier  v.  Rama  Subba  Aiyan   11  y    Moo. 
/.  A.  75,    determined    by    the    allotment  to  them 
of  defined  shares  by  the  ekrarnama.     The    legal 
effect  of  the  ekrarnama  could  not  be    controlled 
or  altered  by  evidence  of  the  subsequent  conduct 
of  the  parties ;  but  such  conduct  in  this  case  was 
not  inconsistent  with  an  intention  to  subject  the 
whole  property  to  a  division  of  interest,  although 
it  was  not  immediately  to  be  perfects  by  an  actual 
partition.     Held,  also,  that  the  ekrarnama  was  bind- 
ing on  the  minors.     It  followed  from  the  admitted 
right  of  any  co-parcener   to   claim  partition  that  a 
valid  agreement  for  partition  could  be  made  during 
the  minority  of  one  or  more  of  the  co-parceners.     If 
it  was  unfair,  or  prejudicial  to  their  interests,  the 
minors  could,  by  proper  proceedings,  on  attaining 
majority  set  it  aside  so  far  as   it   concerned   them- 
selves.    Quare :  Whether  in  Bengal  a  member  of  a 
joint  family  once  separated  can  re-unite  only  (ac- 
cording to  the  text  of   Vrihaspati  quoted  in  the 
Mitakshara,  Ch.  II,  s.  9)  with  a  father,  brother  or 
paternal  uncle.      Balkishen  Das  v.  Ram  Narain 
Sahtj  (1903)        .         .        I.  L.  R.  30  Calc.  738 
S.C.  7  C.  W.  N.  578  :  L.  R.  30  I.  A.  189 

48.  __- __ _^       Partition^Re- 

guisiies  for  partition — Agreement  amongst  members  of 
joint  family  to  hold  the  property  in  defined  shares — 
Agreement  embodied  in  petition  to  Collector — Entry 
^f  names  in  village  papers  in  accordance  wi'h  peti- 
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tion — Mode  of%  considering  documentary  evidence^ 
After  the  death  of  one  of  the  members  of  a  joint 
family  in  1861  the  other  members  mutually  agreed 
that  the  joint  property  should  be  thenceforth  held 
and  enjoyed  by  the  various  members  of  the  family 
in  certain  defined  shares  which  they  specified  in  a 
petition  to  the  Collector,  dated  13th  June  1861,  to 
have  their  names  entered  to  that  effect  in  the  official 
papers  of  the  village.  This  was  done,  the  petition 
was  filed  in  the  CoUectorate,  and  entries  were  made 
in  the  village  papers  in  accordance  with  it  up  to 
1899  :  Held,  by  the  Judicial  Committee  (reversing 
the  decision  of  the  High  Court),  that  on  the  evi- 
dence in^  and  circumstances  of  the  case  a  partition 
of  the  property  had  been  effected  in  1861,  and  that 
the  transactions  and  conduct  of  the  membersfof 
the  familj-  with  respect  to  the  management  of  the 
property  had  been  on  the  basis  that  it  was  held  in 
separate  shares  from  that  time.  The  principles  laid 
down  in  Appovier  v.  Rama  Svbba  Aiyan,  11  Moo. 
I.  A,  75,  and  Balkishan  Das  v.  Ram  Narain  Sahu,. 
I.  L.  R.  30  Calc.  738  ;  L.  R.  30  L  A.  199,  followed. 
The  High  Court  had  proceeded  on  an  erroneous 
method  in  considering  whether  each  document  was 
by  itself  sufficient  to  rebut  the  primd  facie  pre- 
sumption that  as  the  family  was  joint  before  1861 
it  continued  to  be  joint  and  omitting  to  take  into 
account  the  cumulative  effect  of  all  the  documents, 
which  taken  together  showed  that  all  the  trans- 
actions of  the  38  years  frrm  1861  to  1899  could 
only  be  reconciled  and  made  consistent  on  one 
hypothesis,  namely,  that  the  petition  of  1861  was  a 
genuine  document,  and  the  agreement  it  embodied 
a  real  agreement.  Parbati  v.  Naunihal  Singh 
(1909)  .  ^     .         .     .     I.  L.  R.  31  All.  412 


2.  PROPERTY  LIABLE  OR  NOT  TO    PARTI- 
TION. 

L  .  Liability  to  partition — Onus 

probandi.  Primd  facie  all  property  is  subject  to 
partition,  and  the  onus  of  proof  is  on  the  party  seek- 
ing to  except  any  property  from  the  general  rule  of 
partition  according  to  Hindu  law.  Luximon  Row 
Sadasew  v.  Mullar  Row  Bajee 

5  W.  R.  P.  C.  67 

2.  Division  of  compound — In- 
convenience to  co-sharers.  Where  one  of  several 
joint  owners  desires  to  have  a  division  of  a  com- 
pound hitherto  held  in  common,  mere  inconvenience 
to  the  others  is  not  a  sufficient  obstacle  to  such 
division.  Ram  Pershad  Narain  Tewaree  r. 
ComiT   OF  Wards      .         .         .     21 W.  R.  152. 

3.  Dwelling-house — Right  to  par- 
tition.    Partition      of    a    dweUing-house    may  be 


claimed  as  of  right  by  a  Hindu.  Hullodhur  Moo* 

KERJEE  V.  RaMNATH  MoOKEKJEE 

Marsh.  35  : 1  Hay  71 

4. Suit    by    member 

of  family  or  purchaser.      A  suit  for  partition  of  & 
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family  dwelling-house  may  be  brought  either  by  one 
of  the  members  of  the  family  or  by  a  purchaser  from 
such  member.  Jhubboo  Lall  Sahoo  v.  Khoob 
Lall 22  W.  B.  294 


5. 


House  built  on  family  site 


by  one  member  at  his  own  expense — Right 
of  CO -'parceners.  Where  a  member  of  a  joint  Hindu 
family  built  (at  his  own  expense,  with  borrowed 
money)  a  house  upon  ground  belonging  to  the 
family,  it  was  held,  that  each  of  the  co -parceners 
was  entitled  to  a  share  in  the  house  and  the  site 
upon  which  it  was  built,  equal  in  value  to  his 
share  of  the  site.     Vithoba  Bava  v.  Hariba  Bava 

6  Bom.  A.  C.  54 


6. 


Office  of  dignity  or   pattam. 


The  pattam,  or  office  of  dignity  in  a  family  governed 
by  the  Aliyasantana  law,  is  indivisible,  and  whether 
the  family  be  divided  or  not,  the  pattam,  no  special 
arrangement  having  been  made  about  it,  descends 
to  the  eldest  male  of  the  surviving  members  of  the 
family.  The  passage  set  out  in  a  note  to  the  case  of 
Mvnda  Chetti  v.  Timmaju  Hensu,  1  Mad.  3S0,  is 
not  a  correct  interpretation  of  the  original  Canarese 
text  of  Bhutala  Pandiya's  work.  Timmappa  Heg- 
OADE  V.  Mahalinga  Heggade      .      4  Mad.  28 

7.  Hereditary,  secular,  and  re- 
ligious office — Mode  of  partition  of  such  offices. 
Hereditary  offices,  whether  religious  or  secular,  are 
no  doubt  treated  by  the  Hindu  text-writers  as  natur- 
ally indivisible  ;  but  modern  custom,  whether  or 
not  it  be  strictly  in  accordance  with  ancient  law, 
has  sanctioned  such  partition  as  can  be  had  of  such 
property  by  means  of  a  performance  of  the  duties 
of  the  office  and  the  enjoyment  of  the  emoluments 
by  the  different  co-parceners  in  rotation.  Mancha- 
bam  v.  Pranshankar       .  I.  L.  B.  6  Bom..  298 

MiTTA  KuNTH  Atjdhicarby  V.  Neerunjtjn  Att- 
dhicarry  .         .         .  14  B.  li.  R.  166 


8. 


Trust  property — Joint  trustees 


of  temple — Suit  for  'partition  of  rights  as  trustees. 
Held,  that  rights  as  joint  trustees  to  the  manage- 
ment of,  and  superintendence  of  worship  at,  certain 
temples,  none  of  the  trustees  having  any  personal 
pecuniary  interest  in  the  temples  or  their  income, 
could  not  be  made  the  subject  of  partition  by  a 
Civil  Court,  that  is  to  say,  that  a  Civil  Court  was 
not  competent  to  grant  a  decree  declaring  that 
each  of  such  trustees  in  rotation  should  for  a 
certain  definite  period  enjoy  exclusively  the  rights 
of  management  and  superintendence.  Mitta  Kunth 
Avdhicarry  v.  Neerunjun  Audhicarry,  14  B.  L.  R. 
166  ;  Marwharam  v.  Pranshankar,  I.  L,  R.  6  Bom. 
298  ;  Limha  bin  Krishna  v.  Rama  bin  Pimplu, 
I.  L.R.  13  Bom.  548  ;  Anund  Moyee  Chowdrain  v. 
Boykant  Nath  Roy,  8  W.  R.  193  ;  Pranshankar  v. 
Prannath,  1  Bom.  12  ;  and  Ram  Soondur  Thakoor  v. 
Taruck  Chunder  Turkoruttun,  19  W.  R.  25,  referred 
to.  Raman  Lalji  Mahabaj  v.  Gopal  Lalji 
Maharaj  .         .         .  I.  li.  B.  19  All.  428 
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9. 


Inam  villages    granted   by 


Governm.ent — Ancestral  estate.  Inara  villages 
granted  by  Government  to  the  grantee  and  his 
male  heirs  for  services  rendered  to  the  State,  are  not, 
by  the  Hindu  law  in  force  in  the  Southern  Mahratta 
country,  distinguishable  from  other  ancestral  real 
estate,  and  are  divisible  among  the  heirs  of  the 
grantee.     Bodhrao  Hunmont  v.  Nursing  Rao 

6  Moo.  I.  A.  426 

10.  Nuptial  gifts  to  one  mem.- 

ber  of  family — Marriage  expenses  defrayed  out  of 
common  funds.  Nuptial  gifts  to  a  member  of  a  join  t 
Hindu  family  do  not,  by  reason  of  the  marriage  ex- 
penses having  been  defrayed  out  of  the  common 
fund,  fall  into  and  form  part  of  the  common  fund  so 
as  to  be  subject  to  partition.  Sheo  Gobind  v.  Sham 
Narain  Singh       .         .         .         .      7  N.  W.  75 


11. 


Places  of  worship  and  sa- 


crifice— Division  by  giving  turns  of  worship.  Under 
the  Hindu  law,  places  of  worship  and  sacrifice  are 
not  divisible.  The  parties  can  enjoy  their  turn 
of  worship,  unless  they  can  agree  to  a  joint  worship  ; 
and  any  infringement  of  the  right  to  a  turn  in  the 
worship  can  be  redressed  by  a  suit.  Anand  Moyee 
Chowdhrain  v.  Boykantnath  Roy 

8  W.  B.  193 


12. 


Beligious      offices — Custom 


— Right  to  turn  of  worship.  According  to  Hindu 
text-writers  as  regards  public  endowments,  religious 
offices  are  naturally  indivisible,  though  modern 
custom  has  sanctioned  a  departure  in  respect  of 
allowing  the  parties  entitled  to  share  to  officiate 
by  turns  and  of  allowing  alienation  within  certain 
restrictions.  Trimbak  Ramkrishxa  Ranade  v. 
Lakshman  Ramkrishna  Ranade 

I.  L.  B.  20  Bom.  495 


13. 


Property  acquired  at  charge 


of  patrimony.  Whatever  is  acquired  at  the  charge 
of  the  patrimony  is  subject  to  partition.  Judoonath 
Tewabee  v.  Bishonath  Tewaree.  Sheo  Dyal 
Tewaree  v.  Judoonath  Tewaree.  Sheo  Dyal 
Tewaree  v.  Bishonath  Tewaree.  Shib  Dyal 
Tewaree  v.  Bishonath  Tewaree      9  "W.  B.  61 


14 


Property      acquired       by 


Hindu  while  drawing  income  from,  his 
family — Alteration  of  mode  of  investmeiU.  Pro- 
perty acquired  by  a  Hindu  while  drawing  an  income 
from  his  family  is  liable  to  partition,  and  the  quality 
of  the  fund  cannot  be  altered  by  the  mode  of  its 
investment.  Ramashesharaya  Panday  v.  Bha- 
GAVAT  Panday  .         .         .         .         .4  Mad.  5 


15 


Property     acquired     after 


agreem.ent  to  divide — Private  partition,  effect 
of,  as  regards  subsequently-acquired  property.  Where 
there  has  been  an  agreement  as  to  division  of  pro- 
perty, the  Court  will  hold  it  to  apply  to  property 
subsequently  acquired  accruing  from  the  ancestral 
estate.     Inderjeet  Kooar  v.  Ismudh  Kooar 

1  Ind.  Jur.  N.  S.  141 :  10  Moo.  I.  A.  829 

5  W.  B.  P.  0. 14 


(     5257     ) 


DIGEST  OF  CASES. 


(     5258    ) 


HINDU  LAW— PARTITION— cow<(?. 

2.  PROPERTY  LIABLE   OR  NOT  TO    PARTI- 
TION—co»«(f. 

16. Impartible  estate — Zamindari. 

In  1803,  G  being  in  possession  of  the  zamindari 
of  M,  the  permanent  settlement  was  made  with 
him  and  a  sanad  was  granted  to  him  as  prescribed 
by  Regulation  XXV  of  1802.  In  1827,  C,  the  only 
son  of  G,  being  in  possession  of  the  zamindari,  got 
into  debt,  and  the  zamindari  was  sold  in  execution 
of  a  decree  and  bought  by  Government,  In  1835 
the  zamindari  was  granted  to  A,  the  son  of  0,  by 
Government  and  a  sanad  issued  in  the  usual  t«rms 
as  prescribed  by  Regulation  XXV  of  1802.  A  died 
in  1864  leaving  four  sons,  the  three  plaintiffs  and 
C,  his  eldest  son.  C  died  in  1869  leaving  an  only 
son  J,  the  defendant.  In  1869  the  Court  of  Wards 
took  charge  of  the  estate  on  behalf  of  the  infant 
defendant  and  allowed  his  uncle,  plaintiff  No.  1,  to 
receive  the  rents  of  the  zamindari  as  renter.  J  and 
his  three  uncles  lived  in  the  same  house  and  parti- 
cipated in  the  joint  family  property  until  1872, 
when  the  plaintiffs  claimed  to  have  the  zamindari 
divided.  By  an  agreement  between  the  plaintiffs 
and  the  Court  of  Wards  all  the  moveable  and  im- 
moveable property,  except  the  zamindari  talukh, 
was  divided  into  four  shares  and  distributed  in  1874 
between  the  plaintiffs  and  defendants.  In  1884 
the  plaintiffs  sued  for  partition  of  the  zamindari, 
alleging  that  their  cause  of  action  arose  in  1872, 
when  the  Court  of  Wards  denied  their  right  to  a 
partition  of  the  zamindari  talukh.  The  defendant 
pleaded  that  the  estate  was  not  partible.  Held, 
distinguishing  the  Hunsapore  Case,  12  Moo.  I-  A.  1, 
and  the  Shivagunga  Case,  I.  L.  R.  3  Mad.  290,  and 
following  the  principle  laid  down  in  the  Nuzvid  Case, 
I.  L.  R.  2  Mad.  128,  th&t  the  zamindari  was  parti- 
ble.   Jaganatha  v.  Ramabhadra 

I.  L.  R.  11  Mad.  380 

17.  Saranjam — ImpartihUity — De- 
scent of  saranjam.  A  saranjam  is  ordinarily  im- 
partible and  descends  entire  to  the  eldest  repre- 
sentative of  the   past  holder.     Narayan  Jag  an - 

NATH  DiKSHIT  V.  VaSUDEO  ViSHNU  DiKSHIT 

Ii.  R.  15Bom.  247 


18. 


Cash    allowances 


'payable  from  the  Governrri^nt  treasury — Imparti- 
hUity— Custom  of  the  family  as  to  partihility — Senior 
member  of  the  family — Right  of  eldership — Amount 
set  apart  for  the  celebration  of  a  festival — Separate 
celebration  of  the  festival  after  division — Expenses  of 
the  separate  celebration — Expenses  of  collecting  the 
saranjam  and  pension  incomes — Omission  of  the 
lower  Court  to  pass  a  decree  for  partition  among  all 
the  co-sharers — Decree  for  partition  among  the  co- 
sharers  passed  in  appeal.  Saranjams  are  primd 
facie  impartible,  the  holders  being  required  to  make 
a  suitable  provision  for  their  younger  brothers. 
Where,  however,  it  appeared  that  the  members  of  a 
family  had  treated  saranjams  as  partible,  and  had 
dealt  with  them  as  such  in  effecting  partitions  of  the 
entire  family  estate,  which  consisted  both  of  in- 
comes and  saranjams  : — Held,  that  the  Court  was 
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justified  in  concluding  that  the  saranjams  were 
either  originally  partible  or  had  become  so  by 
family  usage.  The  plaintiff,  an  undivided  member 
of  a  Hindu  family,  sued  his  co-sharers  for  division 
of  saranjam  and  other  family  property.  The  defend- 
ant No.  1  contended  that  the  saranjam  was  im- 
partible. In  any  case,  he  claimed  to  retain  certain 
sums  in  his  capacity  as  the  eldest  representative  of 
the  family  for  the  performances  of  certain  offices. 
Held,  that,  the  parties  having  effected  division  of 
the  saranjams  on  previous  occasions,  the  saranjams 
were  either  originally  partible  or  had  become  so  by 
family  usage.  Held,  further,  that,  the  right  of  va- 
dilki  (eldership)  never  having  lost  its  original  charac- 
ter of  impartibility,  it  was  impartible  and  trans- 
missible to  the  eldest  representative  of  the  family. 
Where  in  a  suit  for  partition  a  certain  sum  was 
claimed  by  the  eldest  representative  of  the  family 
for  the  purpose  of  celebrating  a  certain  festival : — 
Held,  that,  the  branches  of  the  family  being  com- 
pletely separated,  each  branch  would  celebrate  the 
festival  apart  and  would  necessarily  require  funds 
for  its  separate  celebration,  and  that  therefore  the 
sum  claimed  by  the  eldest  representative  for  the 
celebration  of  the  festival  could  not  be  left  undivid- 
ed. The  Court  of  first  instance  having  omitted 
to  decree  the  shares  of  the  defendants  other  than 
defendant  No.  1,  who  domanded  partition,  their 
shares  were  declared  and  allowed  in  appeal.  Ram- 
Chandra  v.  Venkatrav,  I.  L.  R.  6  Bom.  578,  and 
Bhujangrav  v.  Malojir.av,  5  Bom.  A.  C  161,  referred 
to.     Madhavrav  Manohar  t'.  Atmaram  Keshav 

L  L.  R.  15  Bom.  519 

19.   Sheri   lands — Lense    by    Gov- 

ernmeiU  for  term  of  years.  The  general  Hindu  law 
as  to  partition,  which  lays  down  that,  except  in 
certain  special  cases  determined  by  family  custom 
or  usage,  partition  of  all  family  property  can  be 
made,  is  equally  applicable  to  sheri  lands  leased  by 
Government  for  a  certain  number  of  years  ;  there  is 
no  Act  of  Legislature  which  excludes  lands  leased 
by  Government  from  its  operation.     Dattatraya 

VlTHAL  V.  MaHADAJI  PaRASHRAM 

I.  L.  R.  16  Bom.  528 


20. 


Proceeds  of  sale  of  a  co- 


parcener's share — Claim  of  co- parceners  to  pro^ 
ceeds — JoirU  or  separate  property.  In  a  suit  for 
partition  of  family  property  it  appeared  that  one 
of  the  dec3ased  co-parcenera  had  sold  to  a  stranger 
his  undivided  share  in  almost  all  the  immoveable 
property  of  the  family,  and  with  part  of  the  proceed  s 
had  discharged  some  debts,  and  with  the  rest  had 
purchased  certain  lands  now  claimed  by  his  widow 
as  his  separate  property.  Held,  that  the  proceeds 
of  the  sale  of  the  co-parcener's  share,  so  far  as  they 
were  in  excess  of  the  requirements  of  his  creditor's 
equity,  were  not  divested  of  the  character  of  co- 
parcenary property,  and  the  lands  purchased  there- 
with were  consequently  property  subject  to  parti- 
tion and  not  separate    property    as  contended  by 
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his   widow.     Kbishnasami   Ayyangar   v.    Raja* 
•GOPALA  Ayyangar         .        I.  L.  R.  18  Mad.  73 


21. 


Enfranchisement — Enfranch- 


isement of  inam  service  land  in  name  of  office-holder 
— Effect  of  enfranchisement — Liability  to  partition. 
Three  items  of  land,  numbered  5,  6  and  7,  were  ori- 
ginally village  service  inams,  having  been  annexed 
hj  the  State  as  emoluments  to  the  office  of  karnam 
in  a  raiyatwari  village.  R,  the  father  of  plaintiff  and 
first  defendant  and  grandfather  of  second  defend- 
ant, in  March,  1889,  established  his  right,  as  the 
heir  to  the  late  incumbent  to  this  office  of  karnam  ; 
and  the  lands  were,  in  November,  1889,  ordered  to 
be  delivered  to  R  and  were  actually  delivered  to 
ihim  in  December,  1889.  Before  the  actual  delivery, 
R  applied  that  the  lands  might  be  registered  and  a 
title-deed  be  issued  in  his  name,  as  the  Government 
Tvere  taking  steps  to  enfranchise  service  inams  in 
the  district,  and  the  Inam  Commissioner  in  Novem- 
ber, 188,9,  notified  to  R  that  his  name  was  included 
in  the  register.  In  January,  1890,  second  defend- 
ant's father,  the  eldest  son  of  R,  died,  and  in 
I'ebruary,  1890,  R  resigned  the  office  of  karnam  in 
favour  of  his  grandson,  second  defendant,  who  was 
duly  appointed  by  the  Collector.  Item  No.  5  was 
•enfranchised,  and  a  title-deed  issued  to  and  in  the 
name  of  R.  The  Inam  Commissioner,  in  1891, 
passed  an  order  that  items  6  and  7  had  been  "re- 
sumed and  fully  assessed."  R  had  died  at  a  date 
prior  to  this,  and  second  defendant  was  holding  the 
•office.  On  a  suit  being  instituted  by  plaintiff  for 
partition :  Held,  per  Bhashyam  Ayyangar,  J., 
that  when  a  personal  inam  is  enfranchised  by  the 
imposition  of  a  quit-rent,  the  resumption  by  the 
Government  simply  consists  of  so  much  of  the  as- 
sessment or  melvaram  as  is  equal  to  the  quit-rent, 
•  neither  the  land  nor  the  assessment  in  excess  of 
•quit-rent  being  resumed.  Similarly,  the  enfran- 
•chisement  of  a  service  inam  does  not  operate  as  a 
resumption  and  a  fresh  grant  by  the  Government 
subject  to  the  payment  of  a  quit-rent,  any  more 
than  it  is  so  in  the  case  of  the  enfranchisement  of  a 
personal  inam.  It  stands  on  the  same  footing,  so 
iar  as  the  family  in  which  the  village  office  is  here- 
ditary is  concerned.  The  enfranchisement  only 
converts  the  inam  into  ordinary  property.  Nara- 
yana  v.  Chengalammal,  I.  L.  R.  10  Mad.  i,  followed. 
Vei\kata  v.  Rama,  I.  L.  R.  S  Mad.  249,  explained. 
Dharnipragada  v.  Kadambari,  I.  L.  R.  21  Mad.  47, 
and  Venkatarayadu  v.  Venkata  Ramayya,  I.  L.  R. 
15  Mad.  284,^  dissented  from.  Per  Moore,  J. — Even 
assuming  item  No.  5  to  be  the  self -acquisition  of  R, 
according  to  Dharnipragada  v.  Kadambari,  I.  L.  R. 
21  Mad.  47,  and  Vankatarayadu  v.  Venkata 
Ramayya,  I.  L.  R.  15  Mad.  284,  the  plaintiff  was 
entitled,  as  his  son,  to  his  share.  As  to  items  6  and 
7,  there  was  no  enfranchisement  and  no  fresh  grant 
or  title-deed  in  favour  of  second  defendant.  They 
were  liable  to  partition,  and  it  was  unnecessary, 
therefore,  to  decide  whether  Narayana  v.   Chengal- 
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ammal,  I.  L.  JR.  10  Mad.  1,  or  Dharnipragada  v. 
Kadambari,  I.  L.  R.  21  Mad.  47,  and  Venkarayadu 
V.  Venkata  Ramayya,  I.  L.  R.  15  Mad.  284,  were 
correctly  decided.  Venkata  v.  Rama,  I.  L.  R.  8 
Mad.  249,  explained.  Per  Curiam,  that  items  5,  6 
and  7  were  liable  to  partition.  Gun'Naiyan  v. 
KAMAKcm  Ayyar  (1902)  .  I.  L.  R.  26  Mad.  339 

22.  Iiease — Suit  for  partition — Evi- 
dence that  the  joint  property  had  been  leased — Avail- 
able for  partition — Maintainability  of  suit.  In  the 
course  of  the  hearing  of  a  suit  for  partition,  brought 
by  one  of  several  joint  shrotriemdars  against  the 
rest,  it  transpired  that  the  lands  of  which  partition 
was  sought  had,  a  few  years  before  suit,  been  let  on 
lease  for  a  period  of  twenty -four  years.  Held,  that 
this  was  no  ground  for  rejecting  the  suit.  Delivery 
of  the  lands  which  might  be  found  to  be  in  the 
possession  of  tenants  could  be  given  under  s.  264 
of  the  Civil  Pfficedure  Code,  Uppala  Raghava 
Charlu  v.  Uppalla  Ramanuja  Charltt  (1902) 

I.  L.  R.  26  Mad.  78 


23. 


Expenses    for  ceremonies 


of  brother's  sons— Share  of  step-mother — 

Value  of  stridhan  to  be  deducted  from  share — Ex- 
penses for  ceremonies  of  grandchildren.  In  a  suit  for 
partition  brought  by  a  Hindu  against  his  father  and 
brothers,  the  brothers  are  entitled  to  have  set  apart 
from  the  family  property  a  sum  sufficient  to  defray 
the  expenses  of  their  prospective  thread,  betrothal 
and  marriage  ceremonies — such  sum  to  be  cal 
culated  according  to  the  extent  of  the  family  pro 
perty.  A  father's  wife  is  on  such  partition  entitled 
to  a  share  equal  to  that  of  a  son  but  from  her  share 
must  be  deducted  the  value  of  any  stridhan  received 
by  her  as  a  gift  from  her  father-in-law,  or  husband. 
The  children  of  a  brother  on  such  partition  are  not 
entitled  to  any  sum  for  the  performances  of  their 
prospective  thread,  betrothal  or  marriage  cere- 
monies.    Jairam  v.  Nathu    (1906) 

I.  Ij.  R.  31  Bom.  54 

24.  Impartible  Raj — Separation 

in  estate,  whether  possible — Spes  successionis — 
Cause  of  action — Leave  to  amend  plaint.  In  the 
case  of  an  impartible  Raj,  during  the  life  of  the 
holder,  the  interest  of  a  member  of  his  family  is 
only  a  spes  successionis,  which  is  not  a  subject  for 
partition  :  also,  there  can  be  no  separation  in  estate, 
as  there  is  nothing  upon  which  such  separation  can, 
operate.  An  application  for  leave  to  amend  the 
plaint,  so  as  to  disclose  a  cause  of  action,  refused  as 
being  made  at  too  late  a  stage  of  the  case.  Lalit- 
ESHWAR  Singh  v.  Rameshwar  Singh  (1009) 

I.  Ii.  R.  36  Calc.  481 


3.  PARTITION  OF  PORTION  OF  PROPERTY. 

1. Partial  p&Ttition—Arrangetncnt 

between  members  of    family.     It  is  very  doubtful 
whether,  under  the  Hindu  law,  any  partial  parti- 
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tion  of  the  family  property  can  take  place  except 
by  arrangement.  Radha  Churn  Dass  v.  KLripa 
SiNDHU  Dass 

I.  li.  R.  5  Calc.  474 :  4  C.  L.  R.  428 


2. 


Suit  for  'partition 


— Right  to  sue  for  partition  of  portion  of  property. 
A  person  suing  for  partition  is  not  obliged  to  in- 
clude in  his  suit  the  whole  of  the  property,  but  may 
confine  his  suit  to  the  portion  of  the  property  which 
he  is  desirous  of  having  partitioned ;  therefore, 
where  in  a  suit  for  partition  it  was  shown  that  some 
portion  of  the  property  was  out  of  the  jurisdiction 
of  the  Court,  objections  that  fresh  parties  would  be 
necessary  if  the  mofussil  property  were  included, 
and  that  thereupon  the  suit  had  not  been  properly 
brought,  and  that  the  leave  of  the  Court  had  not 
been  obtained  previous  to  bringing  the  suit,  were 
overruled.  Padmamaxi  Dasi  v.  Jagadamba  Dasi 

6  B.  L.  R.  134 


8. 


Suit  for  partition 
member  of  an  un- 


of  portion  of  joint  property.  A 
divided  family  cannot  sue  his  co-sharers  for  his 
share  in  a  single  undivided  field,  portion  of  the 
family  property.  He  must  sue  for  a  general  parti- 
tion of  all  the  property  liable  to  partition.  Nana- 
BHAi  Vallabhdas  V.  Nathabhai  Haribhai 

7  Bom.  A.  C.  46 

Chyet  Narain  Sinqh  v.  Bunwaei  Singh 

23  W.  R.  895 

4.   . —  Partition  of    part 

of  family  property — Suit  for  ejectment — Bight  of 
suit — Parties.  A  Hindu  sued  for  possession  of  a 
one-third  part  of  a  house,  a  portion  of  his  family 
property.  Defendant  No.  1  claimed  title  from  the 
purchaser  at  a  Court  sale  held  in  execution  of  a 
decree  against  the  plaintiff 's  father ;  the  other 
defendants  were  undivided  brothers  of  the  plaintifif. 
The  title  claimed  by  defendant  No.  1  was  supported 
by  the  other  defendants,  but  the  plaintiff  alleged 
that  the  purchase  at  the  Court  sale  had  been  made 
benami  for  him.  Heldy  that  the  suit  was  not  main- 
tainable,  being  a  suit  for  partition  of  a  specific  item 
of  the  family  property,  but  that  the  plaintiff  might 
sue  to  eject  defendant  No.  1,  joining  his  own  bro- 
thers as  defendants.     Venkayya  v.  Lakshmayva 

I.  Ii.  R.  16  Mad.  98 


5. 


Omission  to  men' 


tion  certain  portion  of  property — Subsequent  consent 
to  divide  omitted  property.  In  a  suit  for  partition 
plaintiff,  when  fihng  his  plaint  and  schedules,  made 
no  mention  of  certain  jewels  in  the  possession  of  his 
wife.  Defendant  having  filed  a  schedule  in  his 
written  statement  showing  the  existence  of  the  said 
jewels,  plaintiff  admitted  that  they  were  with  his 
wife,  but  declined  to  allow  them  to  be  divided  un- 
less a  division  were  also  made  of  the  jewels  which 
were  in  the  possession  of  the  defendants'  wives  and 
children.  He,  however,  before  the  examination  of 
witnesses,  withdrew  this  condition  and  expressed  his 
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willingness  to  give  defendant  credit  for  half  their 
value.  Held,  that  the  suit  was  on  these  facts  not 
one  for  partial  partition.  Per  O'Farrell,  J. — 
That  where  a  suit  is  brought  for  division  of  the 
whole  of  the  family  properties,  an  omission,  whether 
accidental  or  fraudulent,  to  specifically  include  in 
the  plaint  certain  of  the  joint  properties,  where  such 
properties  are  ascertained  and  a  decree  can  be  given 
for  partition,  will  not  convert  the  suit  into  one  for 
partial  partition.  Venkata  Narasimha  Naidu  v. 
Bhashyakarltj  Naidu     .  I.  L.  R.  22  Mad.  53& 


6. 


Suit  for    partition 


of  portion  of  joint  property — Cause  of  action.  In  a 
suit  between  brothers  who  had  been  in  joint  posses- 
sion of  property  of  various  kinds  and  carried  on 
joint  business  until  an  alleged  recent  partition 
where  the  plaintiff  sought  to  recover  a  proportion 
equal  to  his  share  of  a  sum  of  money  said  to  have 
been  taken  by  defendant  from  the  joint  funds. 
Held,  that,  unless  the  plaintiff  could  show  that  all 
the  joint  property  had  been  divided  excepting  the 
sum  in  question  or  that  all  the  property  had  been 
divided,  and  on  an  adjustment  of  accounts  of  past 
expenses  there  was  a  loss  equal  in  amount  to  that 
item,  he  had  no  cause  of  action  to  sue  for  a  moiety 
thereof.  Juooo  Lall  Oopadhya  v.  Monohar 
LallOopadhya         .         .         .         19W.  R.43 

7.  Suit    for  partition 

of  a  portion  only  of  joint  family  property.  A  suit 
will  not  lie  for  partition  of  a  portion  only  of  joint 
family  property.  Jooendra  Nath  Mukerji  v. 
JuooBUNDHU  Mukerji      .  I.  L.  R.  14  Calc.  122 

8.  Suit  for  partition 
of  portion  of  joint  properly.  The  plaintiffs  and  the 
defendants  being  jointly  entitled  to  and  in  posses- 
sion of  three  khanabaris  in  a  village  and  other  im- 
moveable property,  the  plaintiff  sued  for  partition 
of  one  of  the  khanabaris  only.  Held,  that  the  suit 
would  not  lie.  Haridass  Sanyal  v.  Pran  Nath 
Sanyal       .         .         .        I.  Ii.  R.  12  Calc.  566 


9. 


—  Suit  by  purchaser  of  a  co- 


sharer's  interest  foe  partition  of  a  specific 
part  of  joint  property — Right  of  defendant  co' 
sharers  to  require  a  general  partition — Rules  as  to 
partition,  general  and  partial.  Where  a  co-parcencr 
or  a  purchaser  of  the  rights  of  a  co-parcener  sues  for 
partition,  the  partition  must  be  general  :  a  suit  for 
a  partial  partition  of  a  single  property  will  not 
lie.    Shivmurteppa  v.  Virappa 

I.  Ii.  R.  24  Bom.  128 

10.   Separation  of  one  member 

of  family,  effect  of.  The  separation  of  one 
member  of  a  joint  Hindu  family  does  not  neces- 
sarily create  a  separation  between  the  other  mem- 
bers nor  cause  the  general  disruption  of  the  family ► 
Radha  Churn  Dass  v.  Kripa  Sindhu  Dass,  I.  L.  R. 
5  Calc.  475,  dissented  from.  Upendra  Narain 
Myti  v.  Gopee  Nath  Bera 

I.  L.  R.  9  Calc.  817  :  12  C.  L.  R.  36» 
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11. 


"Wrongful    possession    by- 


one  co-sharer  of  portion  of  joint  estate — 

Gift  by  father  to  one  of  several  sons,  co-sharers.  The 
wrongful  possession  of  a  portion  of  a  joint  estate, 
in  every  portion  of  which  the  sharers  have  equal 
rights,  by  one  of  them  is  no  bar  to  the  partition  of 
the  whole,  and  does  not  warrant  the  exclusive  as- 
sumption of  another  portion  by  another  of  them. 
Assuming  a  co-sharer's  right  in  the  family  estate 
not  to  have  been  lost,  a  deed  of  gift  of  a  portion 
thereof  to  another  co-sharer  is  a  violation  of  his 
right  not  justified  by  the  circumstance  that  the  first 
co-sharer  had  wrongfully  appropriated  some  of  the 
joint  property  in  which  the  others  might  have  re- 
covered their  rights  by  an  action-at-law.  A  co- 
sharer's  hereditary  right  does  not,  however,  entitle 
him  to  claim  a  partition  of  a  portion  only  of  the 
ancestral  property.  Kalka  Peeshad  v.  Budree 
Sah 3  3Sr.  W.  267 


12. 


Right  to  partition   of  per- 


son in  occupation  of  portion  of  ancestral 
dwelling  house.  In  a  suit  to  obtain  by  partition 
half  of  an  ancestral  dwelling-house,  in  which 
defendant  was  living,  the  latter  averred  that  the 
house  in  which  plaintiff  was  living  was  Hkewise 
ancestral,  and  that  in  a  partition  between  them 
the  houses  which  thej'  respectively  occupied  had 
fallen  to  their  respective  shares.  Plaintiff  had 
replied  that  his  house  was  not  ancestral,  but  had 
been  purchased  out  of  his  own  funds.  Held,  that 
it  was  necessary  to  enquire  into  plaintiff's  title 
under  the  whole  circumstances  of  the  case,  and 
when  it  appeared  that  he  was  in  separate  occu- 
pation of  a  portion  of  the  ancestral  dwelling- 
house  whether  he  had  a  right  to  the  partition 
of  the  one  without  bringing  the  other  into  hotchpot. 
Ram  Lochun  Pattuck  v.  Rughoobur  Dyat. 

15  W.  R.  Ill 


13. 


Partition  of  joint  property- 


situate  in  British  India  -without  taking 
into  account  other  joint  property  situate 
outside  British  India.  A  Court  can  grant 
partition  of  property  belonging  to  a  joint  Hindu 
family  situated  in  British  India  without  taking  into 
account  other  property  belonging  to  the  family 
situated  outside  British  India.  Ramacharya  v. 
Anantacharya       .         .     I.  L.  R.  18  Bom.  389 


14, 


Suit  for  partition  of  pro- 


perty -where  portion  is  impartible.  Where, 
in  consequence  of  a  suit  for  partition  of  the 
entire  family  property,  a  portion  of  the  property  is 
divided,  but  the  remaining  portion  is  declared 
impartible,  the  family  remains  undivided  in  respect 
to  the  latter  portion.  Sairucharla  Jagannadha 
Razu  V.  Sairucharla  Samabhadra  Razu,  I.  L.  R. 
14  Mad.  240,  referred  to.  Mallikaejuna  Prasada 
Naidu  v.  Durga  Prasada  Naidu 

I.  L.  R.  17  Mad.  362 
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15. 


Property    left    undivided 


at  the  time  of  partition — Suit  to  recover  share 
of  the  produce — Amendment  of  -plaint — Variance 
between  pleading  and  proof.  The  circumstance  that 
there  has  been  a  partition  between  the  members  of  a 
joint  Hindu  family  does  not,  in  the  absence  of  any 
special  agreement  between  them,  alter  their  rights 
as  to  the  property  still  undivided.  As  to  this,  they 
continue  to  stand  to  one  another  in  the  relation^© f 
members  of  an  undivided  Hindu  family.  A  claim 
to  a  share  of  the  produce  of  the  property  left  un- 
divided at  a  partition  does  not  lie,  because  such  a 
claim  is  based  on  the  right  to  a  particular  share  in 
the  property  itself  which  has  no  existence  in  the 
case  of  an  undivided  family.  A  suit  for  a  share  of 
the  produce  of  the  property  left  undivided  at  a  parti- 
tion cannot  be  amended  by  making  it  a  suit  for 
partition  without  entirely  changing  its  character. 
Gavrishankar  Parabhurajvi  v.  Atmaram  Raja* 
RAM  .         .         .        I.  L.  R.  18  Bom.  611 


16. 


Right    to    partial    parti- 


tion. A  member  of  a  joint  Hindu  family  may 
enforce  by  suit  his  right  to  a  partition  of  a  portion 
only  of  the  joint  family  property.  Venkatachell» 
Pillay  V.  Chinnaiya  Mudaliar,  5  Mad.  166,  approved 
and  followed.  Subramaxya  Chettyar  v.  Pad- 
MANABHA  Chettyar      .     I.  L.  R.  19  Mad.  267 


17. 


Suit    for    partial 


partition — Family  property  available  for  partition 
at  the  time — Property  mortgaged  unth  possession  to 
third  party  not  included — Maintainability  of  suit. 
One  of  two  undivided  brothers  composing  a  Hindu 
family  sold  the  whole  of  a  house,  which  was  in  fact 
joint  family  property,  alleging  family  necessity  in 
justification  of  the  sale.  The  other  brother  sub- 
sequently sold  his  undivided  half  share  to  two 
persons  who  now  sued  as  plaintiffs  for  partition 
and  possession  of  one-half  of  the  house.  The 
family  owned  another  house  which  had,  however^ 
for  some  time  been  mortgaged  with  possession  to  a 
third  party  and  was  not  available  for  partition  at 
the  time.  On  the  plea  being  raised  that  the  suit 
was  one  for  partial  partition  and  could  not  be 
sustained  : — Held,  that  the  suit  was  maintainable- 
Inasmuch  as  the  other  house  was  mortgaged  with 
possession  to  a  third  party  and  therefore  no  longer 
available  for  immediate  partition,  the  suit  was  one 
for  partition  of  the  whole  of  the  family  property 
liable  to  partition  at  the  time.  Narayan  Babaji 
v.  Pandurang  Ramchandra,  12  Bom.  1^8,  followed. 
Kristayya  v.  Narasimham 

L  li.  R.  23  Mad.  608 

18. Effect  of  imrtition 

of  portion  of  property — Separate  enjoyment.  Where 
the  members  of  an  undivided  Hindu  family  have 
divided  a  portion  of  the  estate  and  held  their  re- 
spective shares  separately,  such  shares  will  be  liable 
to  the  incidents  attaching  to  separate  estates,  al- 
though the  whole  of  the  joint  property  has  not  been. 
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divided.  A  partition  of  joint  property  is  valid  as 
between  the  members  of  a  Hindu  family,  although 
it  has  not  been  sanctioned  by  the  Board  of  Revenue, 
it  being  shown  that  for  several  years  after  the  parti- 
tion the  members  of  the  family  had  separately 
enjoyed  the  shares  which  fell  to  them  by  the  parti- 
tion.     HOOLAS  KOONWAR  V.  MaN  SiNGH 

3  Agra  37 


19. 


-  Partition  of  share 


of  estate — Widow — Possession  of  estate  for  main- 
tenance. The  proprietary  right  to  a  share  in  an 
undivided  estate  which  includes  and  carries  with  it  a 
right  to  claim  and  enforce  a  partition  of  that  share 
must  be  a  right  of  an  absolute  and  unlimited  nature, 
and  does  not  belong  to  a  Hindu  widow  who  has 
been  placed  in  possession  of  her  deceased  husband's 
share  for  her  maintenance  ;  consequently,  where  the 
ividow  is  not  an  absolute  proprietor,  but  simply  an 
assignee  of  the  profits  for  a  maintenance,  she  can- 
not claim  partition  of  the  share  so  assigned.  Bhoop 
■Singh  v.  Phool  Kower    .  2  Agra,  Part  II,  168 


20. 


Partition  by  father 


and  sons — Partition  among  joint  owners — Divisibil- 
ity of  portion  remaining  undivided.  The  doctrine 
that  when,  after  a  partition  of  a  joint  family  estate, 
a  portion  of  the  estate  remains  undivided,  the 
portion  which  remains  undivided  cannot  after- 
wards be  partitioned,  refers  to  a  partition  made  by 
a  father  amongst  his  sons  and  their  co-heirs.  It  does 
not  refer  to  the  case  where  a  partition  has  been 
made  by  the  joint  owners  amongst  themselves. 
Shamasoondery  Dassee  v.  Kartick  Churn 
MiTTRA      .        .        •        .      Bourke  O.  C.  326 


21. 


JotTtl         Hindu 


family — Suit  for  partition — Partition  of  the  whale 
joint  family  property  not  claimed.  The  plaintiff,  a 
member  of  a  joint  Hindu  family,  sued  the  defend- 
ant, another  member  of  the  same  family,  for  par- 
tition of  certain  property,  which  had  once  been  the 
property  of  the  joint  family  as  a  whole,  but  which 
at  the  time  of  the  suit  had  come  to  be  the  joint  pro- 
perty of  the  plaintiff  and  the  defendant  only.  Held, 
that  it  was  not  necessary  for  the  plaintiff  to  include 
in  the  suit  other  property,  which  belonged  jointly  to 
the  plaintiff,  the  defendant  and  other  members  of 
the  joint  family.  Purushottam  v.  Atm^ram,  I.  L.  R. 
23  Bom.  696,  referred  to.  Lachmi  Narain  v.  Janki 
Das  (1901)     .         .         .       I.  L.  R.  23  All.  216 


22. 


Division  of  family 


property — Agreement  that  share  of  one  metnber  in 
income  of  village  should  be  paid  him  by  tnanaging 
member — Subsequent  claim  for  partition.  By  an 
Agreement  entered  into  by  the  members  of  a  family 
^f  whom  plaintiff  was  one,  the  parties  became  com- 
pletely divided  in  interest  in  respect  of  all  their 
property,  but,  so  far  as  a  certain  village  was  con- 
cerned, it  was  agreed  that  plaintiff  should  receive 
•one-fourth  of  the  net  income  (on  account  of  his 
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fourth  share  in  the  village)  from  the  eldest  member 
of  the  family,  who  was  to  manage  it.  Plaintiff  now 
sued  for  partition  by  metes  and  bounds  of  his  one- 
fourth  share  in  this  village.  Held,  that  the  agree- 
ment was  no  bar  to  the  suit.     Subbaraya  Tawker 

v.  R  A  J  ARASr  T  A  WK  ER    ( 1 90 1 ) 

I.  L.  R.  25  Mad.  585 


23. 


Partial  jKirtition 


— Lessee  of  shares  of  some  lessors  in   entire    village 
and  of  shares  of  other  lessors  in  portion — Suit  for 
partition  as  to  portion  jointly  held  by  lessee  and  some 
lessors — Maintainability.     Plaintiff  sued  for  parti- 
tion of  100  kulis  of  land  situated  in  the  village  of  A. 
This  village  was  in  1883  in  the  possession  of  the 
second,  ninth  and  tenth  defendants  and  one  L,  as 
tenants-in-common,  and  second  defendant's  share 
was  one-half  and  the  share  of  the  others  was  one- 
sixth   each.     In  1887  the   tenth   defendant's   one- 
sixth   share   and   interest  in  the  entire  village  (in- 
cluding the  100  kulis)  was  attached  in  execution  of  a 
decree  against  him.     His  interest  in  the  100  kulis 
was  sold  and  purchased  by  the  present  first  defend  - 
ant,  whilst  one-half  of  his  share  in  the  rest  of  the 
village  was  purchased  by  the  decree-holder  N.     In 
1889  and  1891,  respectively,  N  similarly  purchased 
the  one-sixth  share  in  the  village,  including  the  100 
kulis,  of  L  and  of  the  ninth  defendant,  respectively. 
In  1894  N  sold  the  entire  interest  acquired  by  him 
in  the  village  to  A,  who  in   1897  sold  the  same  in 
equal  moieties  to  the  ninth  and  tenth  defendants. 
In  1897  plaintiff  obtained  a  lease  from  second  de- 
fendant of  her  ^ne-half  share  in  the  entire  village 
exclusive  of  the  100  kulis,   for   a  term   of   twenty- 
three  years,  and  a  similar  lease  from  ninth  and  tenth 
defendants  of  their  interest  (amounting  together  to 
one-half  share)  in  the  village,  without  reservation. 
Plaintiff  now  sued  for  partition  of  the  100  kulis. 
His  case  was  that  by  his  leases  he  had  acquired  a 
right  to  the  exclusive  possession  for  twenty-three 
years  of  the  entire  village,  exclusive  of  the  100  kulis, 
and  that  in  respect  of  the  latter  he  was  entitled  to 
joint  possession  for  the  same  period  with  the  first 
and  second  defendants  (the  shares  of  the  three  be- 
ing, respectively,  one-third,  one-sixth,  and  one-half), 
and  that,  as  he  did  not  like  such  joint  possession,  he 
desired  a  partition   of   his  one-third  share.     Held, 
that  plaintiff  was  entitled  to  have  partition,  though 
he  was  only  lessee  for  a  term  of  years,  and  though 
that  partition  could  only  last  for  the  period  of  his 
lease.     The  suit  was  not    one  for  partial  partition 
inasmuch  as  plaintiff  was  not  entitled  to  partition 
of  the  rest  of  the  village,  to  which  he  was  entitled  to 
exclusive  possession  under  his  leases  for  twenty - 
three  years.     The  only  portion  of  the  village  he 
could  demand  partition  of  was  the  100  kulis,  to 
which  he  was  only  entitled  to  possession  jointly  w^h 
the     first    and      second     defendants.     Ramasami 
Chetti  v.  Alagirisami  Chetti  (1904) 

L  L.  R.  27  Mad.  361 


I 
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4.  RIGHT  TO  PARTITION. 


(a)  Generally. 


1. 


Right  of    member    of  joint 

fam.ily  to  separate  share.  Members  of  a  joint 
family  residing  in  joint  premises  are  entitled,  on  the 
occurrence  of  a  dispute  between  them  and  their  co- 
sharers,  to  come  into  Court  and  ask  to  have  their 
proper  share  assigned.  The  fact  of  their  not 
having  been  in  possession  of  a  particular  portion  of 
the  premises  is  no  bar  to  a  claim  for  such  portion. 
BiMOLA  V.  Dangoo  Kansaree     .     19  W.  R.  189 


2. 


Member    of    family    more 


than  four  degrees  removed  from  acquirer— 

Re7note  relative.  Partition  can  effectually  be  de- 
manded by  a  Hindu  more  than  four  degrees  removed 
from  the  acquirer  or  original  ow^ner  of  the  proper- 
ty sought  to  be  divided,  provided  he  is  not  more 
than  four  degrees  removed  from  the  last  owner, 
however  remote  he  may  be  from  the  original  owner 
thereof.  Devala's  Text  Avibhakta  Vibhaktanam, 
discussed.     Moro  Vishvanath  v.  Ganesh  Vithal 

10  Bom.  441 

3.  Member  of  family  gov- 
erned by  law  of  Aliyasantana.  Division  of 
family  property  cannot  be  enforced  by  one  of  the 
members  of  a  family  governed  by  the  law  of  Aliya- 
santana.    MuNDA  Chetti  v.  Timmaju  Hensu 

1  Mad.  380 


4. 


Inheritance    of    talukhdari 


estate  in  Oude — Sanad  recognizing  'primogeniture, 
effect  of,  as  to  existing  rights  of  inheritance — Shares 
held  by  members  of  family — Mesne  'profits  on  specific 
and  definite  shares.  The  ordinary  rule  is  that,  if 
persons  are  entitled  beneficially  to  shares  in  an 
estate,  they  may  have  partition.  Although  in  a 
suit  for  the  partition  of  joint  family  estate,  where 
the  head  of  the  joint  family  does  not  account  for 
the  profits  under  the  ordinary  Hindu  law,  mesne 
profits  are  not  recoverable,  it  is  not  so  where  the 
family  has  been  living  under  a  clear  agreement  that 
the  members  are  entitled  not  as  an  ordinary  Hindu , 
family,  but  in  specific  and  definite  shares.  If  the 
enjoyment  of  those  shares  is  in  any  way  disturbed 
the  right  to  sue  for  profits  will  arise,  as  well  as  the 
right  to  partition.  A  talukhdari  estate  which, 
before  and  after  annexation,  was  subject  to  the 
common  Hindu  law  of  Oude,  viz.,  the  Mitakshara, 
was  restored  after  the  general  confiscation  of  1858  to 
the  family,  which  received  a  sanad  recognizing  the 
shares  of  its  members.  At  the  same  time,  a  grant 
was  made  to  the  head  of  the  family  as  talukhdar  of 
two  other  villages,  and  to  him  afterwards  in  1861 
was  issued  a  primogeniture  sanad  of  the  above 
talukhdari  estate.  This  sanad  could  not  prevail 
against  the  family  rights  of  inheritance  ;  and  effect 
was  given  to  family  arrangements,  with  the  same 
results  as  regards  the  two  villages.  On  the  conten- 
tion that  the  family,  by  the  effect  of  the  sanads, 
was  to  have  one  head  and  sole  manager  in  the 
talukhdar,  who  being  accountable  to  the  junior 
members  for  their  shares  of  the  profits  was  alone 
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to  hold  the  entire  estate  by  primogeniture  : — Held,. 
that  this  kind  of  managership  was  entirely  un- 
known to  the  common  Hindu  law  of  Oude  ;  and 
that  apparently  the  Oude  Estate  Act,  1869,  did 
not  contemplate  any  such  thing.  At  all  events, 
there  must  be  clear  arrangements,  such  as  were 
not  found  here,  to  establish  and  prove  its  existence. 
Partition  was  accordingly  decreed  to  the  members 
of  the  family  suing  for  it.  Pirthi  Pal  Sing  v. 
Jawahir  Sing,  L.  E.  14  I.  A.  37  :  I.  L.  R.  14 
Cole.  493,  as  to  the  right  to  partition  of  a  talukhdari 
estate,  referred  to  and  followed  ;  also  the  same  case 
in  regard  to  profits,  where  the  members  of  a  family 
are  entitled  to  specific  and  definite  shares  not  as 
members  of  an  ordinary  joint  family.  Shankar 
Baksh  v.  Hardeo  Baksh    I.  L.  R.  16  Calc.  39T 

li.  R.  16  I.  A.  71 

Right  to  partition  a  second 


5. 


time  after  bona  fide  mistake  in  first  parti- 
tion— Inclusion  in  first  partition  of  property  not 
subject  to  partition — Re-partition.  The  parties  to  a 
partition  under  a  bond  fide  mistake  included  in  the 
division  certain  property  which  did  not  belong  to 
the  family,  but  was  held  in  mortgage  from  a  third 
person  who  subsequently  brought  a  suit  for  redemp- 
tion and  recovered  it  from  the  party  to  whom  it 
had  been  allotted  at  the  partition.  Held,  that  the 
party  who  had  lost  his  share  was  entitled  to  claim 
a  re-partition.     Maruti  v.   Rama 

I.  Ii.  R.  21  Bom.  333 

6.  Exclusive  right  to  partition 

— Joint  family — Mitakshara  laiv — Gift  to  daughter 
out  of  joint  property — Gift  out  of  income.  Held, 
that  partition  of  the  property  which  was  asked 
for  in  case  the  plaintiff  had  no  exclusive  right  to  it 
was  rightly  refused  by  the  Courts  in  India. 
Bachoo  V. '  Mankorebai  (1907) 

I.  L.  R.  31  Bom  373 
Ii.  R.  34  I.  A.  107 


(6)  Daughter. 


7. 


Right  of  daughters  to  par- 
tition— Mother's  property.  Though  daughters 
succeed  to  their  mother's  property,  they  cannot  call 
for  a  partition  during  her  life.  That  is  a  right  pecu- 
liar to  the  son  and  grandson  as  joint  owners  by 
birth  with  the  father  of  the  ancestral  estate. 
Mathura  Naikin  v.  Esxj  Naikin  »N 

I.  L.  R.  4  Bom  545 


(c)  Grandmother. 

3     Right    of    grandmother  to 

maintenance  in  competition  with  mortgagee 
selling  the  estSite— Right  of  residence  secured  on 
sale  of  house  by  mortgagee.  Although,  according  to 
the  Mitakshara,  a  grandmother  may,  on  partition, 
or  if  the  estate  is  being  wasted,  or  her  maintenance 
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(c)  Grandmother — concld. 

h  not  duly  provided  for,  claim  an  assignment  of  a 
portion  of  the  estate,  yet  she  cannot  call  for  parti- 
tion, and  her  right  to  maintenance  cannot  afiEect  a 
mortgage  of  the  estate  created  before  any  portion 
has  been  assigned  to  her,  except  that,  if  the  house 
she  resides  in  is  subject  to  the  mortgage  and  is  sold 
m  execution  of  a  decree  upon  the  mortgage,  the 
Tiouse  must   be  sold   subject   to  her    right.     Ven- 

KATAMMAL  V.  AnDYAPPA  ChE  TTI  _    ^  „    ^    ,  „^ 

I.  Ii.  B.  e  Mad.  130 


9. 

for 


{d)  Grandson. 

Right  of  grandson  to  sue 

partition — Ancestral     family   property.     A 


grandson  may,  by  Hindu  law,  irrespective  of  all 
circumstances,  maintain  a  suit  against  his  grand- 
father for  compulsory  division  of  an  ancestral 
family  property.  Naqalinga  Mtjdali  v.  Sub- 
biramanya  Mudali      ...        1  Mad.  77 


10. 


Interest   in    an- 


cestral property.  In  a  joint  Hindu  family  governed 
by  the  Mitakshara  law,  a  grandson  has  by  birth  a 
vested  interest  in  ancestral  property,  which  entitles 
liim  to  enforce  partition  in  the  lifetime  of  his  father 
and  grandfather.  Deendyal  Lai  v.  Jugdeep  Narain 
Singh,  I.  L-  R.  3  Calc  198  ;  Laljee  Singh  v.  Rajcoo- 
mar  Singh,  12  B.  L-  R.  373  ;  and  Nagalinga  Mudali 
V.  Siib'jiramznya  Mudali,  1  Mad.  77.  JoouL  Ki- 
SHORE  V.  Shib  Sahai  .       I.  L.  R.  5  All.  430 


11. 


Suit  for    partition 


of  ancestral  estate  by  grandson,  when  both  father  and 
grandfather  alioe,  when  tnaintainable.  A  member 
of  a  joint  Mitakshara  family  can  bring  a  suit  for 
partition  of  his  ancestral  property  during  the  life- 
time of  his  father  and  grandfather,  if  they  allow  the 
property  to  be  vvasted,  or  imperil  the  plaintiff's 
interest.  Suraj  Bhansi  Koer  v.  Sheo  Pershad  Singh, 
I.  L.  R.  5  Calc.  148  ;  Subba  Ayyar,  I.  L.  R-  ISMad. 
179  ;  JugalKi9hon\  Shih  Sah'iy,  I-  L.  R.  5  All. 
430,  followed.  Telang,  J.'«  decision  in  Apaji 
Nahas  v.  Ramchandra  I.  L.  R.  16  Bom.  29, 
approved.  Rameshwar  Prosad  Singh  v.  Lachmi 
Prosad  Singh  (1903)  .  7  C.  W.  N.  688 


12. 


(e)  Illegitimate  Children. 

Illegitimate        son — Sudras. 


Among  Sudras 'an  illegitimate  son  is  entitled  to 
maintain  a  suit  for  partition  of  the  family  property 
against  his  father's  legitimate  sons  ;  and  if  his  in- 
terest is  endangered  by  reason  of  the  property  being 
left  under  the  management  of  the  latter,  partition 
can  be  claimed  during  his  minority.  Thanoam 
PiLLAi  V.  SuppA  Pillai     .  I.  L.  R.  12  Mad.  401 


13.  — Sudras — Illegi- 
timate son — Claim  to  partition  of  property  of  father's 
brother's    sons — Maintainability.     An    illegitimate 
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(e)   IlJLBQITIMATE   CHILDREN — Concld. 

son  claimed  to  be  entitled  to  a  share  in  the  property 
of  his  father's  brother's  sons.  Held,  that  he  was 
not  so  entitled,  and  that  the  principle  laid  down  in 
Raja  Jogendra  Bhupati  Hurri  Chundun  Mahapatra 
V.  Nityanund  Mansing,  L.  R.  17 1.  A,  128 — where  it 
was  held  that  an  illegitimate  son  is  a  co-parcener  of 
his  father's  legitimate  son — should  not  be  extend- 
ed to  the  case  of  other  collateral  heirs,  having  re- 
gard to  the  rulings  in  Krishnayyan  v.  Muttusami, 
I.  L.  R.  7  Mad.  407  ;  Ranoji  v.  Kandoji,  I.  L.  R. 
8  Mad.  557  ;  and  Parvathi  v.  Thirum/ilai,  I.  L.  R. 
10  Mad.  334.  Shome  Shankar  Rajendra  Varere  v. 
Rajesar  Swami  Jangam,  I.  L.  R,  21  All.  99,  ap- 
proved. Karrupa  Goundan  v.  Kumarasami 
GouNDAN  (I90I)   .         .      I.  L.  R.  25  Mad.  429 


(/)  Minor. 

14.  Suit    by  or    on    behalf  of 

minor  for  p&rtition—M ithila  school  of  law — Suit 
by  mother  and  minor  children  for  partition — Malver- 
sation. A  suit  cannot  be  brought  by  or  on  behalf 
of  a  minor  to  enforce  partition  unless  on  the  ground 
of  malversation,  or  some  other  circumstances  which 
make  it  for  his  interest  that  his  share  should  be  set 
aside  and  secured  for  him.  Damoodur  Misser  v. 
Senabutty  Misrain 

I.  Ii,  R.  8  Calc.  537  :  10  C.  L.  R.  401 


15. 


Suit  by  minors  for    parti- 


tion — In  what  cases  there  is  a  right  of  suit — Mal- 
versation. Under  the  Hindu  laws,  a  minor  co- 
parcener cannot^sue  for  partition  unless  his  interests 
are  (i)  likely  to^be  advanced  thereby,  or  (ii)  pro- 
tected from  danger.  When  an  adult  co-parcener 
has  taken  up  a  hostile  position  t-o  the  interests  of 
minor  co -parceners  and  denied  their  rights,  or  sets 
up  his  own  independent  title,  or  where  the  minors 
live  separately  and  the  adult  co-parcener  does  not 
support  them,  in  all  these  cases  it  is  in  the  interest 
of  the  minors  that  their  share  shall  be  partitioned 
and  set  apart.  The  plaintiffs,  who  were  minors, 
sued  by  their  next  friend  for  a  partition  of  their 
ancestral  property  in  the  possession  of  their  step- 
brother, the  defendant.  It  appeared  that  soon 
after  their  father's  death  disputes  and  differences 
arose  between  plaintiffs'  mother  and  their  step- 
brother, which  led  to  their  separation  in  food  and 
residence.  The  defendant  managed  the  family 
property,  but  did  not  support  the  minors  out  of 
the  rents  and  profits  thereof.  Hence  the  suit. 
Held,  that,  though  no  malversation  was  alleged  or 
proved,  the  allegations  in  the  plaint  of  disputes  and 
separate  residence  and  defendant's  failure  to 
support  the  plaintiffs  were  sufficient  to  justify  the 
Court  in  permitting  the  plaintiffs  to  maintain  the 
suit.     Mahadev  Balvant  v.  Lakshman  Balvant 

I.  L.  R.  19  Bom.  99 


16. 


Joint        Hindu 


family — RiglU  of  minor  member  of  a  joint  family  to 
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sue  for  partition.  Held,  that  a  minor  member  of  a 
joint  Hindu  family  may  institute  a  suit  for  and  ob- 
tain partition  of  his  share  in  the  joint  family  pro- 
perty if  there  exist  circumstances  such  as  in  the 
interest  of  the  minor  render  it  advisable  that  his 
share  should  be  set  aside  and  secured  for  him. 
Bhola  Nath  v.  Ghasi  Ram  (1907) 

I.  li.  R.  29  All.  373 


17. 


{g)  Purchaser  from  Co-parcenbr. 

Sale  by  a    co-parcener   of 


his  share  in  specific  property — Rights  of 
the  vendee — Transfer  of  Property  Act,  s.  44.  A  pur- 
chaser from  a  member  of  an  undivided  Hindu  family 
of  that  member's  share  in  a  specific  portion  of  the 
ancestral  family  property  cannot  sue  for  a  partition 
of  that  portion  alone  and  obtain  an  allotment  to 
himself  by  metes  and  bounds  of  his  vendor's  share 
in  that  portion  of  the  property.  Venkataramav. 
MeeraLabai       .         .       I.  li.  R.  13  Mad.  275 

See  Chandu  v.  Ktjnhamed,  distinguished  on  the 
ground  that  the  parties  there  were  governed  by 
Mahomedan  law  of  inheritance. 

I.  li.  R.  14  Mad.  324 


18. 


Purchaser  from  member  of 


Tindivided  Hindu  family  of  share  in  the 
joint  property.  Two  brothers  constituted  an  un- 
divided Hindu  family.  The  eldest  mortgaged  half 
of  certain  family  lands  to  P  and  the  other  half  to 
•the  father  (since  deceased)  of  the  contending  de- 
fendants, and  placed  the  mortgagees  respectively  in 
possession.  Neither  mortgage  was  binding  on  the 
younger  brother  who  mortgaged  his  share  of  the 
same  land  to  the  plaintiff.  The  plaintiff  obtained  a 
decree  on  his  mortgage  and  attached  and  brou-^ht  to 
sale  in  execution  and  himself  purchased  the  half 
share  of  his  mortgager,  and,  having  afterwards  pur- 
chased the  share  of  the  elder  brother  and  come  to  a 
settlement  with  P,  brought  a  suit  for  a  moiety  of  the 
land  in  the  possession  of  the  contending  defendants 
as  forming  part  of  the  half  share  of  his  mortgagor. 
Held,  that  the  contest  being  between  strangers  to 
the  family,  and  the  plaintiff  having  purchased  the 
entire  rights  of  the  family  in  the  land  in  question, 
the  suit  was  maintainable  without  a  claim  for  parti- 
tion of  the  whole  property  of  the  family.  Subba- 
BAZU  V.  Venkataratnam     I.  L.  R.  15  Mad.  234 

19.   Claim  against  vendor  and 

widow  of  undivided  brother.  A  person  who 
purchases  the  share  of  a  coparcener  in  family  pro- 
perty is  entitled  to  recover  that  share  on  his  ven- 
dor's succession  to  the  property  as  against  the  ven- 
dor himself  and  the  widow  of  his  undivided  brother. 
Udaram  Sitaram  v.  Ranu  Panduji,  11  Bom.  76, 
distinguished.     Manjappa  Hegade  v.  Lakshmi 

I.  Ii.  R.  15  Bom.  234 
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ig)  Purchaser   from  Co-parcenee — contd. 

of  co-parcener  in  specific  property — Variance  be- 
tween pleading  and  proof.  In  a  suit  to  recover  pos  - 
session  of  property  purchased  by  the  plaintiff,  if  it 
is  found  that  the  property  is  not  separate  property 
of  the  plaintiff's  vendor,  but  belongs  to  the  joint 
family  of  which  plaintiff's  vendor  is  a  member,  the 
plaintiff  is  not  entitled  to  a  decree  for  his  vendor's 
share  in  that  property,  and  the  suit  must  be  dis- 
missed. Venkatarama  v.  Meera  Labai,  I.  L.  R.  13 
Mad.  275,  followed.  Palani  Konan  v.  Masa. 
KONAN      .         .         .  I.  Ij.  R.  20  Mad.  243 

21.  Alienation  of  share  by  co- 
parcener— His  position  and  rights  after  such 
alienation — Position  and  rights  of  purchaser — Sub- 
sequent birth  or  death  of  other  co-parceners.  The 
alienation  by  a  Hindu  co-parcener  of  his  rights  in 
part  or  the  whole  of  the  joint  family  property  does 
not  place  the  purchaser  of  such  rights  in  his  own 
position.  The  purchaser  becomes  a  sort  of  tenant - 
in-common  with  the  co-parceners,  admissible  as  such 
to  his  distributive  share  upon  a  partition  taking 
place.  Such  an  alienation  before  partition  does  not 
deprive  the  alienating  co-parcener  of  his  rights 
in  the  joint  family.  As  the  purchaser  does  not, 
by  the  death  of  the  vendor,  lose  his  right  to  a  parti- 
tion, so  his  position  is  not  improved  by  the  death 
of  the  other  co-parceners  before  partition.  The 
purchasers,  like  his  aUenor,  is  liable  to  have  his  share 
diminished  upon  partition  by  the  birth  of  other 
co-parceners,  if  he  stand  by  and  do  not  insist  on 
immediate  partition.  Gtjrlingapa  Satwirapa 
GiDWiR  V.  Nandapa  Chanbasapa  Solapuri 

I.  L.  R.  21  Bom.  797 


22. 


Purchase  by  stranger  from 


20. 


Suit  for  partition  by  a  pur- 


chaser from,  a  co-parcener — Decree  for  share 


one  of  two  daughters  jointly  entitled  to 
their  father's  property — Decree  for  partition. 
A  purchaser,  having  purchased  certain  property 
from  one  of  two  sisters  jointly  entitled  to  their 
deceased  father's  property,  under  the  Hindu  law, 
re-sold  it,  whereupon  the  other  daughter  sued  for 
a  declaration  that  such  sales  were  invalid  as  against 
her,  and  that  the  property  might  be  restored  to 
her  and  her  sister,  or  that  there  might  be  a  parti- 
tion of  it.  Held,  that,  while  one  of  two  daughters 
cannot  by  any  aUenation  alter  the  character  of  the 
daughters'  estate  so  far  as  the  right  of  survivorship 
or  that  of  the  reversioners  is  concerned,  she  may 
alienate  her  interest  in  the  property,  or  have  that 
interest  taken  and  sold  in  execution  of  a  decree 
against  her.  Also  that,  subject  to  the  same  con- 
dition, she  may  demand  a  partition  of  the  pro- 
perty.    Kanni  Ammal  v.  Ammakannu  Ammal 

I.  Ii.  R.  23  Mad.  504 

23.  Purchase  from  member  of 

an  undivided  family — Undivided  share  of 
vendor  in  land  forming  pari  of  the  joint  estate — 
Death  of  vendor — Subsequent  suit  by  purchaser 
against  survivors  for  partition  of  entire  eatate  for 
recovery  of  the   portion   purchased — Maintainability 


(     5273     ) 


DIGEST  OF  CASES. 


(     5274    ) 


HINDU  LAW— PARTITION— con«rf. 

4.  KIGHT  TO  PARTITION— con<<Z. 
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Plaintiff  purchased  2  acres  and  26  cents  of  land 
from  F,  being  F's  undivided  moiety  in  two  plots  of 
land  measuring  4  acres  and  52  cents,  which  formed 
part  of  the  joint  property  of  an  undivided  Hindu 
family  consisting  of  V  and  his  two  nephews  (bro- 
ther's sons).  V  subsequently  died,  leaving  his  two 
nephews  him  surviving.  After  F's  decease,  plaintiff 
instituted  the  present  suit  against  the  nephews, 
in  which  he  claimed  partition  of  the  whole  of  the 
family  property,  and  sought  thereby  to  recover 
out  of  the  half  share  which  might  fall  to  his  vendor, 
F  (now  deceased),  the  specific  2  acres  and  26  cents 
which  he  bought  from  F,  or  land  of  similar  size  and 
quality.  Held,  that  the  suit  was  maintainable. 
Per  Bhashyam  Ayyangab,  J. — Plaintiff  was  en- 
titled to  recover,  by  partition,  a  moiety  of  the  plots 
of  land  in  question  if  such  moiety  could  have  been 
equitably  allotted  to  the  plaintiff's  vendor's  share 
in  case  a  partition  of  all  the  family  property,  be- 
tween him  and  his  nephews,  had  been  effected 
immediately  before  the  sale  to  the  plaintiff.  Obser- 
vations by  Bhashyam  Ayyangab,  J.,  on  the 
character  and  incidents  of  an  ahenation,  made  by  an 
undivided  member  of  a  Hindu  family,  of  his  share 
and  interest  therein.  Rangasami  v.  Kriahnayyan, 
I.  L,  R.  14  Mad.  408,  considered.  Aiyyagarj  Ven- 
kataramayya  v.    Aiyyagari  Ramayya  (1902) 

I.  li.  B.  25  Mad.  690 


{h)  Purchaser  from  Widow. 


24. 


Right  of  purchaser  to  sue 

for  partition — Assignee  of  widow.  A  Hindu 
widow  being  competent  under  the  Hindu  law  to  put 
in  a  claim  to  enforce  partition  as  against  her  co- 
sharers,  there  is  nothing  to  prevent  a  purchaser  of 
her  estate  at  a  sale  in  execution  of  a  decree  from 
enforcing  a  like  claim.  Rughoonath  Panjah  v. 
LucKHUN  Chu>'Der  Dullal  Chowdhry 

18  W.  R.  23 


25. 


Bengal  school  of 


Hindu  law — Widow's  estate — Joint  widoios.  Where 
a  Hindu  governed  by  the  Bengal  school  of  Hindu 
law  dies  intestate,  leaving  two  widows,  his  only 
heirs,  him  surviving,  either  of  those  widows  may  sell 
her  interest  in  her  deceased  husband's  property,  and 
the  purchaser  thereof  is  entitled  to  enforce  a  parti- 
tion as  against  the  other  widow.  The  partition,  if 
decreed,  should  be  effected  in  such  a  way  as  would 
not  be  detrimental  to  the  future  interests  of  the 
reversioners.  Janokinath  Mukhopadhya  v. 
Mothuranath  Mukhopadhya 

I.  L.  R.  9  Calc.  580  :  12  C.  L.  R.  215 


26. 


Alienation       by 


Hindu  widow  off  share  in  family  dwelling -hotise. 
An  assignee  of  a  Hindu  widow,  though  a  stranger  to 
the  family,  is  in  the  same  position  as  the  Hindu 
widow,  and  is  entitled  to  sue  for  partition  of  the 
joint  family  dwelUng-house,  and  all  that  the  Court 


HINDU  LAW— PARTITION— cow<(f. 

4.  RIGHT  TO  PARTITION— cori<<f. 

{h)  Purchaser  from  Widow — concld. 

has  to  see  to  is  that  the  partition  should  be  carried 
out  in  such  a  way  as  not  to  affect  the  rights  of  the 
reversioners.  Bepin  Behari  Moduck  v.  Lal 
MoHUN  Chattopadhya      .  I.  L.  R.  12  Calc.  20& 


(t)  Son. 

27.  Suit  by  son  to  enforce  par- 
tition against  father — Mitakshara  laic — Undi- 
vided Hindu  family — Ancestral  immoveable  pro- 
perty. In  an  undivided  Hindu  family  the  son  has, 
under  the  Mitakshara,  a  right  to  demand  in  the  life  - 
time,  and  against  the  will,  of  his  father,  the  parti- 
tion and  possession  of  his  share  in  the  ancestral  im- 
moveable property  of  the  family.  KLali  Parshad 
V.  Ram  Char  an  .         .     I.  L.  R.  1  All.  159 


28. 


Right    to     pro- 


perty not  acquired  by  birth.  In  a  suit  brought  by  a 
son  against  his  father  to  compel  a  division  of  move- 
able and  immoveable  property  inherited  by  the  lat- 
ter from  his  paternal  cousin  : — Held,  that,  as  re- 
gards the  jewels  of  which  plaintiff  required  an  ac- 
count, the  plaintiff  had  no  right  of  complaint,  al- 
though his  father,  the  defendant,  had  made  an  un- 
just and  partial  distribution  of  them.  Held,  also^ 
that  the  suit  to  enforce  a  division  of  the  immove- 
able property  could  not  be  maintained,  inasmuch  as 
neither  the  plaintiff  nor  the  defendant  acquired  any 
right  of  such  property  by  birth.  Rayadur  Nal- 
latambi  Chetti  v.  Rayadub  Makunda  Chetti 

3  Mad.  45& 


29. 


Suit  for    parti- 


tion by  a  son  aguinst  his  father  and  uncles  in  lifetime 
of  his  father  and  against  his  father^s  will.  Held,  by 
the  Full  Bench  (Telang,  «/.,  dissenting),  that  under 
the  Hindii  law  applicable  to  the  Satara  District  (in 
the  Presidency  of  Bombay),  a  son  cannot  in  the 
lifetime  of  his  father  sue  his  father  and  uncles  for 
a  partition  of  the  immoveable  family  property  and 
for  possession  of  his  share  therein,  the  father  not 
assenting  thereto.  Apaji  Narhar  Kulkarni  v. 
Ram  CHANDRA  Ravji  Kulkarni 

I.  Ij.  R.  16  Bom.  29 

30. Suit  by  sons  and 

nephewes  against  their  father  and  uncles — Right  of 
suit.  In  a  suit  for  partition  of  family  property,  the 
plaintiffs  were  the  sons  of  one  and  nephews  of  others 
of  the  defendants  who  defended  the  suit.  Held, 
that  the  suit  was  maintainable.  Apaji  Narliar 
Kulkarni  v.  Ramchandra  Rav)i  Kulkarni,  I.  L.  R, 
16  Bom.  29,  dissented  from.  Subba  Ayvar  v. 
G  AN  AS  A  Ayyar     .         .      I.  L.  R.  18  Mad.  179 

31  Moveable  ancestral  pro- 
perty— AnceMral  business.  On  the  Bombay  side 
of  India  a  Hindu  son  has  no  right  to  enforce 
partition  of  ancestral  moveable  property  in  the 
hands  of  his  father,  or  to  claim  a  separate  share  in 
an  ancestral  business  against  his  father's  will,  al- 
though the  son  alleges  that  his  father  is  prejudiced 
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against  him  and  intends  to  deprive  him  of  his  suc- 
cession to  such  property  and  business.  Semhle  : 
That  a  son  cannot  enforce  partition  of  immoveable 
ancestral  property  under  similar  circumstances. 
Ramchandea  Dada  Naik  v.  Dada  Mahadev 
Naik  ....         1  Bom.  Ap.  76 


32. 


EigM  of  a  son  to 


claim  'partition  of    moveable  as  well  as  immoveable 
property  in  his  father's  lifetime — Son's  right  to  parti- 
tion of  property  come  to  the  possession  cf  his  father 
before  the  son's  birth — Property  acquired  by  litiga- 
tion— Self-acquired  property  devised  by  a  father  to  his 
son  is  taken  by   the    son  under  the  will  and  is  self- 
acquired  in  his  hands — Earnings  of  father  as  mill 
manager — Property  left  by  testator  to  be  held  move- 
able or  immoveable  according  to  its  condition  at  testa* 
tor's  death — KapoU  Bania    caste,  custom  of,  as  to 
partition.     Per  Appeal  Cotjet. — There  is  no  dis- 
tinction between  moveable  and  immoveable  pro- 
perty as  regards  the  right  of  a  son  in  an  undivided 
family  governed  by  the  Mitakshara  law  to  partition 
in  the  lifetime  of  the  father.     Per  Scott,  J. — Where 
the  law  of  the  Mayukha  applies,  a  son  is  entitled  to 
demand  partition  of  moveable  as  well  as  immove- 
'  able  property  in  his  father's  lifetime.     Defendant's 
great-grandfather    {M)    died    in   1792,  leaving  a 
will,  dated  1789,  whereby  he  directed  his  property 
to  be  equally  divided  among  his  five  sons,  of  whom 
B  (the  grandfather  of  defendant)  was  one.     The 
property   became   the   subject   of  Htigation,   and 
was  not  divided  untU  1852,  long  after  the  death 
of  B  which  took  place  in  1808.     B's  share  was  re- 
ceived in  1852  by  the  executors  of  his  son,  N  (defend- 
dant's  father),  who  had  died  in  1843.     Held,  that 
this  property  came  to  the  defendant  by  inheritance 
and  was  ancestral  property,  and  was  not   capable 
of  being  given  or  willed  away  by  him.    Further  that 
as  having  regard  toil's  wUl  there  was  no  apparent 
intention  on  the  part  of  the  testator  to  convert  into 
money  such  of  his  property  as  consisted  of  lands  and 
houses,  the  general  rule  of  law  applied,  viz.,  that  the 
property  must  be  held  to  be  real  or  personal  ac- 
cording to  the  actual  condition  in  which  it  existed 
at  the  testator's  death.    Held,  also,  that  the  de- 
fendant's son  had  a  right  to  claim  partition  of  this 
property,  although  the  defendant  had  no  son  born 
to  him  at  the  time  (1862)  he  came  into  possession  of 
it.     All  property  acquired  out  of  the  income  of 
ancestral    property     is   itself     ancestral,    whether 
acquired  before  or  after  the^birth  of  a  son.     In 
order  to  entitle  a  co -parcener  to  hold,  as  property 
self -acquired  by  him,  property  which  has  been  re- 
covered by  his  exertions  (e.g.,  by  htigation),  such 
property  must  have  been  recovered  from  usurpers 
holding  it  adversely  to  the  family  ;  the  co-parceners 
must  have  abandoned  their  rights  ;  and  where  such 
abandonment  is  a  matter  of  inference,  the  co-par- 
ceners,   to  whom  it  has  been  imputed,  must  have 
been  in  a  position  to  sue.     A  son  to  whom  his  father 
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leaves  the  self-acquired  property  by  will  takes  the 
property  under  the  will,  and  not  by  inheritance, 
and  as  property  received  by  will  is  held  by  Hindu 
law  to  be  received  by  gift,  euch  property  is  gelf- 
Ecquired  in  the  hands  of  the  son,  and  is  not  subject 
to  partition.     The  first  defendant  was  sued  by  his 
son  for  partition.     Seme  of  the  property  in  the 
defendant's   hands    consisted    of   his   earnings    as 
manager  of  a  mill  and  of  the  investments  of  such 
earnings.     The  mill  had  been  estabhshed  in  1860, 
and  the  defendant  bought  thirty-nine  shares  out  of 
the  ancestral  funds  in  his  hands.     He  was  appoint- 
ed chairman  of  the  company,  and  managed  the  mill 
for    ten    years    without    any    remuneration.     His 
management  was  very  successful,  and  good  divi- 
dends were  declared  every  year  from  1863.     In 
1870  he  declined  to  work  any  longer  without  re- 
muneration, and  at  a  meeting  of  the  shareholders  he 
was  appointed  managing  director  and  was  granted 
a  commission  on  all  sales  effected  by  the  company. 
Held,  that  the  commission  ^  so  received  by  the  de- 
fendant was  his  self-acqxiired  property.     Under  the 
circumstances,  it  might   safely  be  iiierred  that  he 
did  not  obtain  the  appointment  of  manager  by  the 
direct  influence  of  the  shares  which  he  held  in  the 
company.     The  gratuitous  services  which  he  had 
for  years  rendered  to  the  shareholders  had  influ- 
enced them  in  giving  him  the  appointment,  and 
such^Jinfluence  could  not  be  said  to  have  been  created 
by  the  direct  instrumentality  of  the  ancestral  pro- 
perty.   In  a  suit  for  partition  brought  by  a  son 
against  his  father : — Held,  that  the  plaintiff  was  en- 
titled to  partition  of  the  ancestral  property  as  it 
subsisted  at  the  date  of  suit.     A  custom  alleged  to 
exist  among  the  Kapoli  Bania   caste,  according  to 
which   a    son  is  not    entitled    to  the  partition  of 
ancestral    property    in    his    father's  lifetime  and 
against  his  father's  will,  held   not  proved.     Jag- 

MOHANDAS  MaNGALDAS  v.  MaNQALDAS  NaTHITBHOY 

I.  L.  B.  10  Bom.  528 

33.  __ Son,  partition  hy— Bight  of 

sons  as  against  mortgagee  of  ancestral  property.  In  a 
suit  by  four  sons,  members  of  a  joint  family,  foB 
determination  of  right  and  partition  of  family  pro- 
perty which  had  been  mortgaged  by  their  father  as 
security  for  a  loan  and  had  been  sold  in  execution  of 
a  decree,  the  father  being  still  ahve,  as  well  as  his 
second  wife,  who  was  not  incapacitated  by  age  from 
bearing  children  : — Held,  that  the  mortgagee  could 
not  stand  in  a  better  position  than  the  father  against 
whom  the  sons  had  a  right  to  require  partition  of 
the  property  so  far  as  it  was  ancestral.  Lochun 
Singh  v.  Nemdhaeee  Singh      .    20  W.  B.  170 

84. .  Bight  of  sons  to 

partition — Indebtedness  of  father — Minor  so7is. 
Under  Mitakshara  law,  minor  sons  have  rights  in 
ancestral  property,  for  a  declaration  of  which  by 
partition  their  mother  can  proceed  against  their 
father  and  his  creditors.    Partition  in  such  a  cas& 
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might  be  ordered  against  the  will  of  the  father, 
without  actually  taking  the  property  out  of  his 
hands.  Even  where  sons,  because  of  their  minority, 
are  incapable  of  signifying  their  intention  of  en- 
forcing partition,  it  is  open  to  a  Court  to  discover 
whether  there  are  special  circumstances  which 
would  make  a  partition  desirable.  Lekhraj 
Kooife  V.  SiBDAB  Dyal  Singh     25  W.  R.  497 


35. 


Suit  for  partition 


of  property  come  to  plaintiff's  father  from  the  father 
of  his  adoptive  mother — Nature  of  property  so  devolv- 
ed— Plaintiff  joint  owner  with  his  father.     In  a  suit 
for  partition  brought  by  plaintiff  against  his  father, 
as  first  defendant,  and  others,  plaintiff  sought  to 
recover  a  share  of  property,  which  had  come  to 
first  defendant  from  the  father  of  the  first  defend  - 
ant's  adoptive  mother  :  Held,  that  plaintiff  was  a 
joint  owner  with  first  defendant  in  the  property, 
and  was  entitled  to  partition  of  it.     Venkayamma 
Garu  V.   Venkataramxinayyamma  Bah<idtir  Garu,  I. 
L.  R,  25  Mad.  687 ,  and  Karuppai  Nachiar  v.  Shan- 
kara  Narayana  Chetty,  I,  L,  R.  26  Mad.  300,  fol- 
lowed.   Vythinatha  Ayyar  v.  Yeggia  Narayana 
Ayyab  (1904)      .         .       I.  Ii.  R.  27  Mad.  382 


86. 


Illatam     son-in-la-w.    The 


question  whether  an  illatam  son-in-law  can  demand 
partition  from  his  father-in-law  is  not  a  pure  ques  - 
tion  of  law,  but  one  that  depends  upon  custom  and 
can  only  be  determined  upon  evidence.  Chixna 
Obayya  v.  Sura  Reddi     .  I.  L.  R.  21  Mad.  226 

87.  ; —  Son  born  after  partition — 

Property  acquired  svbsequerdly  to  partition.  A 
Hindu  having  two  sons  divided  his  property 
between  them,  reserving  no  share  for  himself.  A 
third  son  was  subsequently  born,  who  now  sued  for 
a  partition  of  the  property  which  had  been  divided 
and  other  property  subsequently  acquired  by  his 
brothers  by  means  of  its  proceeds.  Held,  that  the 
plaintiff  was  entitled  to  the  relief  claimed. 
Chengama  Nayudu  v.  Munisami  Nayudit 

I.  L.  R.  20  Mad.  76 


88. 


Son    born    after 


partition — Right  of  such  son  to  partition — Share  of 
such  son — Family  arrangement — Limitation,  In  the 
year  1875  one  F,  having  at  that  time  three  sons, 
viz.,  defendants  Nos.  1,  2,  and  3,  divided  his 
property,  allotting  one-third  to  the  first  defendant 
and  retaining  the  remaining  two-thirds  in  his 
own  possession  in  the  interest  of  his  other  two 
sons  (defendants  Nos.  2  and  3),  who  were  then 
minors.  The  latter  continued  to  live  with  him, 
and  he  managed  the  property.  The  first  defend- 
ant was  the  son  oi{V's  elder  wife,  and  the 
second  and  third  defendants  were  the  sons  of 
his  younger  wife.  In  1880  the  plaintiff  was  born, 
and  in  1894  he  brought  this  suit  by  his  mother 
(the  younger  wife)  as  next  friend  for  a  partition 
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of  the  whole  of  F's  property,  including  that  which 
in  1875  had  been  allotted  to  the  first  defendant. 
The  plaintiff  claimed  a  fourth  share.  Held,  that 
the  plaintiff  was  not  entitled  to  any  part  of  the 
property  which  had  been  given  to  the  first 
defendant  in  1875.  The  family  arrangement  then 
made  had  been  acquiesced  in  for  more  than  twelve 
years,  and  could  not  be  disturbed.  The  plaintiff 
could  only  claim  against  defendants  Nos.  2  and  3, 
who  lived  with  their  father  in  union  and  with  whom 
the  plaintiff  himself  had  lived  as  member  of  a  joint 
family.  Ganpat  Venkatesh  Despande  v.  Gopal  - 
BAG  Venkatesh  Despande 

I.  L.  R.  23  Bom.  636 


89. 


(;■)  SoN-iN-LAw  OF  Lunatic. 

Partition  of  lunatic's  estate 


^oini  property  in  Mitakshara  family — The  hus- 
band of  a  lunatic's  daughter  applied  to  the  Court 
to  declare  his  father-in-law,  who  was  a  member  of 
a  joint  Mitakshara  family,  to  be  a  lunatic,  and 
appoint  a  manager  of  his  property  and  a  guardian  of 
his  person  under  Act  XXXV  of  1858.  The  Court 
found  that  the  application  was  made  with  a  view 
to  taking  consequent  proceedings  for  partition. 
Quare  :  Assuming  the  application  to  be  made  with  ■ 
a  view  to  a  partition  of  the  property,  and  that  the  f 
lunatic  was  declared  a  lunatic  under  the  Act,  whe- 
ther a  partition  could  be  had.  In  the  matter  of 
the  petition  of  Bhoopendra  Narain  Roy. 
Bhoopbudea  Narain  Roy  v.  Greesh  Naratn  Roy 

I.  L.  R.  6  Calc.  539 
8  C.  Ii.  R.  30 


{k)  Widow. 

40.  Widow,      partition     by — 

Ground  for  exclusion  from  right — Likelihood  of  re- 
marriage. There  is  no  ground  for  the  exclusion  of  a 
Hindu  widow  from  a  claim  to  partition,  for,  as  the 
law  now  stands,  she  may  re-marry  and  have  issue. 
BiMOLA  V.  Dangoo  Kansarbe     .     19  W.  R.  189 


41. 


Power  of  widow 


to  enforce  partition.  It  is  competent  to  the  childless 
widow  of  a  Hindu  dying  without  other  nearer  heirs 
to  enforce  the  actual  divisions  of  the  family  pro- 
perty in  which  her  husband  at  his  death  was  en- 
titled to  share,  when  the  separation  of  her  husband 
has  taken  place  and  his  share  been  ascertained, 
though  not  actually  set  apart  in  specie.  Ram 
JosHi  V.  Lakshmibhat    .         .         .1  Bom.  189 


42. 


Discretion       of 


Court — Widow  with  daughters  and  grandsons.  The 
question  whether  a  Hindu  widow  is  entitled  to 
partition  is  one  for  the  discretion  of  the  Court  in 
each  particular  case.  In  this  case,  where  the  plaint- 
iff had  daughters  and  grandsons,  and  the  share  she 
was  entitled  to  through  her  husband  was  consider- 
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able,  she  was  held  entitled  to  a  decree  for  partition  . 

SOUDAMINEY  DOSSEE  V.  JoGESH  ChUNDER  DuTT 

I.  Ij.  B.  2  Calc.  262 

43.  Settlement  by  co- 
parcener on  wife — Purchaser  for  value.  In  pur  - 
suance  of  an  ante-nuptial  agreement  made  in  consi- 
deration of  marriage  with  the  father  of  A,  his  in- 
tended wife,  A  N,  an  undivided  member  of  a  Hindu 
family,  executed  a  post-nuptial  settlement  in  favour 
of  A,  whereby  he  declared  that  during  his  lifetime 
his  share  in  the  joint  family  property  should  be  en- 
joyed by  husband  and  wife  jointly,  and  after  his 
death  his  share  should  belong  to  A.  On  the  death 
of  A  N,  A  sued  his  co-parcener  to  recover  by 
partition  the  share  of  ^  iV^  in  the  joint  family  pro- 
perty. Heldy  that  A  was  entitled  to  recover.  Ala- 
MELU  V.  Rangasami       .        I.  L.  R.  7  Mad.  588 


44. 


Right  of  widows 


to  partition,  or  to  separate  enjoyment  of  joint  pro 
■perty.     A  claim  by  one  of  several  widows  to  an 
absolute  partition  of  the  joint  estate,  giving  to  each 
a  share  in  severalty,  is  not  maintainable.     A  case 
may  be  made  out  entitling  one  of  several  widows  to 
the  relief  of  separate  possession  of  a  portion  of  the 
inheritance.     Such  rehef  ought  to  be  granted  when 
from  the  nature  or  situation  of  the  property  and 
the  conduct  of  co- widows  or  co- widow,  it  appears 
to  be  the  only  proper  and  eflFectual  mode  of  secur- 
ing the  enjoyment  of  her  distinct  right  to  an  equal 
share  of  the  benefits  of  the  estate.     Upon  the  death 
of  the  late  Raja  of  Tanjore,  the  Government  of 
Madras,  in  the  exercise  of  their  sovereign  power, 
took  possession  of  the  estate  and  private  property 
of  the  Raja.     Subsequently,  the  Government  made 
over  to  the  widows  and  daughter  of  the  Raja  the 
landed  and  personal  property,  having  previously 
obtained  the  opinion  of  the  Hindu  law  officers  of 
the  Sudder  Court  on  a  question  put  with  the  view 
of  ascertaining  the  Hindu  law  as  applicable  to  the 
case.     The   order   of   Government   contained   the 
following  direction :  ' '  The  estate  will  therefore  be 
made  over  to  the  senior  widow,  who  will  have  the 
management  and  control  of  the  property,  and  it  will 
be  her  duty  to  provide  in  a  suitable  manner  for  the 
participative  enjoyment  of  the  estate  in  question 
by  the  other  widows,  her  co-heirs.     On  the  death 
of  the  last  surviving  widow,  the  daughter  of  the 
late  Raja,   or  failing  her  th3  next  heirs  of  the 
late  Raja,  if  any,  will  inherit  the  property."     In  a 
suit  by  two  of  the  widows  against  the  senior  widow 
and  the  14th  defendant,  the  alleged  adopted  son  of 
the  late  Raja,  for  a  division  of  the  moveable  pro- 
perty which  had  been  made  over   to    the     senior 
mdow  by  the  Government  of  Madras,  and  for  the 
cancellation  of  the  adoption  of  the  14th  defendant. 
Held,  that  the  claim  of  the   14th  defendant  by 
right  of  adoption  being  as  lineal  heir  to  the  Raja 
in  preference  to  the  widows  would  not  be  main- 
tainable, assuming  the  adoption  to  have  been  valid. 
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To  that  claim  the  absolute  ownership  of  the  Govern- 
ment in  the  interval  from  the  death  of  the  Raja 
until  the  act  of  State  by  which  the  transfer  was 
made  to  the  widows  and  daughters  is  fatal.  Jijoy- 
lAMBA  Bayi  Saiba  V.  Kamakshi  Bayi  Saiba.  Bai 
Saiba  v.  Jijoyiamba  Bayi  Saiba     .  3  Mad.  424 

45.  CO'WidoWB— Widows  inherit- 


ing jointly — Order  for  separate  possession  and  en- 
joyment. Widows  who  take  a  joint  interest  in  the 
inheritance  of  their  husband  have  no  right  to  en- 
force an  absolute  partition  of  the  estate  between 
themselves.  But  where  from  the  conduct  of  one 
or  more  of  their  number,  separate  possession 
of  a  portion  of  the  inheritance  is  the  only  likely 
means  to  secure  for  each  peaceful  enjoyment  of  an 
equal  share  of  the  benefits  of  the  estate,  an  order  for 
separate  possession  and  enjoyment  may  be  made. 
Jijoyimha  Bayi  Saiba  v.  Kamakshi  Bayi  Saiba,  3 
Mad.  424:,  referred  to  and  approved.  Gajapathi 
NiLAMANJ  V.  Gajapathi  Radhamani 

I.  L.  R.  1  Mad.  290 :  1  C.  L,  R.  97 
L.  R.  4  L  A.  212 


46. 


Co-widows — 
Although  the 


Arrangement  for  separate  enjoyment 
two  widows  of  one  and  the  same  husband  may 
arrange  for  the  enjoyment  of  the  estate  in  separate 
portions,  there  can  be  no  compulsory  partition  con- 
verting the  joint  estate  into  an  estate  in  severalty. 
The  interest  of  one  of  two  such  co- widows  cannot  be 
sold.    Kethaperumal  v.  Vbnkabai 

I.  L.  R.  2  Mad.  194 


47. 


Co-heiress€8 — 


Suit  to  enforce  pxrtition.  Two  widows,  co-heiresses, 
in  joint  possession  of  property  by  the  Hindu  law  are 
in  the  nature  of  co-parceners,  and  one  of  them  can 
enforce  partition  against  the  other  notwithstanding 
the  limited  character  of  their  tenure,  and  although 
such  partition  is  not  binding  on  the  reversioners. 
Padmamani  Dasi  v.  Jaqadamba  Dasi 

6  B.  L.  R.  134 


48. 


Co-ividoics     of 


estate  left  by  their  deceased  husband.  Possession 
of  the  estate  left  by  their  deceased  husband  was 
taken  by  two  widows  of  a  deceased  Hindu,  who, 
being  childless,  had  before  his  d9ath  adopted  a  son, 
to  whom  also  by  will  he  bequeathed  his  estate. 
The  adopted  son  died  soon  after  the  testator.  Held, 
that  the  widows  had  a  possessory  title  or  interest  in 
the  estate,  notwithstanding  that  a  preferable  title 
might  exist  in  others  through  the  deceased  legatee  ; 
also  that  the  estate,  being  jointly  held  by  them, 
was  partible,  and  either  widow  might  maintain  a 
suit  for  partition.     Sundar  v.  Pabbati 

L  L.  R.  12  All.  51 
L.  R.  18  I.  A.  186 


49. 


Division  by  co- 


widows  of  their  late  husband'' s  estate — Alienation  by 
one   after   the  division — Validity  of   alienation  as 

8  E  2 
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against  surviving  widow  on  deceased  of  alienor.     A 
Hindu  died  leaving  two  widows,  who  divided  his 
property  by  a  formal  registered  partition  deed, 
under  which  each  took  possession  of  her  share,  with 
powers  of  alienation  over  the  property  comprised  in 
it.     Certain  alienations  were  made  by  one  widow, 
who  subsequently  died.     On  the  surviving  widow 
claiming  the  whole  of  her  late  husband 's  property, 
incluUng  the  portions  so   alienated  : — Held,   that 
there  is  no  legal  obstacle  to   prevent  one  of  two  co- 
widows  from  so  far  releasing  her  right  of  survivor- 
ship as  to  preclude  her  from  recovering  from  an 
alienee,  after  the  other  co-widow's  death,  property 
given  by  way  of  partition  to  the  latter  and  alienat- 
ed by  her.     A  widow  may  alienate  for  her  life  any 
estate  which  comes  to  her  by  virtue  of  her  widow- 
hood, and  may,  therefore,  enter  into  such  a  deed  as 
will  preclude  her  from  recovering  during  hor  life 
property  which  she  has  alienated,  to  the  full  extent 
of  such  alienation,  provided  that  it  does  not  extend 
heyond    her   life-interest.     Ramakkal    v.    Rama- 
SAMi   Najckan    .         .      I.  L.  R.  22  Mad.  522 


50. 


Limitation    Act 


{XV  of  1877),  Sch.  II,  Art.  127— Proof  of  exdusum 
from  joirU  family  property — Mere  non-participation 
in,  or  refusal  to  live  on,  joint  property,  insufficient — 
Hirtdu  law — Suit  hy  one  of  three  widows  against  her 
two  co-widows  for  partition  of  widows'"  estate  in  their 
late  husband's  property — Proof  of  unchastity  on  part 
of  plaintiff  during  vndowhood,  no  ground  for  refusal 
— Tenant-in-common — Partition,  a  mailer    of  right. 
One  Panguni  died  in  or  about  the  year  1881,  leaving 
three  widows  him  surviving.     The  three  widows,  as 
tenants-in-common,  participated  for  some  time  in 
the  profits  of  their  late  husband's  property.     After 
his  decease,  one  of  the  widows  began  to  lead  an  im- 
moral life  and  refused  to  Uve  with  the  other  two. 
In  1895  she  sued  her  co- widows  for  partition  and  for 
an  allotment  of  her  one-third  share  of  the  property. 
She  claimed  to  have  participated  in  the  profits  of 
the  family  property  until  1890,  but  the  defendants 
•ontended  that  she  had  ceased  to  participate  there- 
in for  more  than  twelve  years  before  the  institution 
of  the  suit,  and  raised  the  plea  of  Umitation.     They 
also  pleaded  that  plaintiff  was  not  entitled  to  claim 
partition,   by  reason   of  her   unchastity.     It   was 
proved  that  plaintiff  had  been  hving  with  her  para- 
mour subsequent  to  her  husband's  decease,  and  had 
supported  herself  without  recourse  to  the  family 
property,  and  had  refused  to  five  with  defendants. 
Hdd,  that  the  burden  lay  on  the  defendants  of 
proving  that  plaintiff,  who  was  admittedly  a  tenant- 
in-common  with  them  till  1882,  was  excluded  from 
enjoyment  of  the  property.     Mere  proof  of  refusal 
on  the  part  of   the  plaintiff  to  live  with  her  co- 
widows,  or  of  non-participation  by  her  in  the  family 
property,  did  not  estabhsh  ouster  or  exclusion  by 
defendants,  and  there  was  no  other  evidence  to 
show  that  she  had  abandoned  her  interest  to  their 
knowledge.    Hdd,   also,  that  proof  of  plaintiff's 
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unchastity  after  her  husband's  death  did  not  dis- 
entitle her  to  claim  partition  of  the  property  by 
metes  and  bounds.  A  widow,  being  a  tenant-in- 
common,  is  entitled  to  partition  as  a  matter  of 
right,  and  the  Court  has  no  discretion  in  the  matter. 
Sellam  v.  Chennamtvial  (1901) 

I.  L.  R.  24  Mad.  441 

51. Partition  between 

co-widows — 3Iode  of  partition  and  enjoyment.  The 
fact  of  a  CO- widow  having  obtained  Letters  of  Ad  - 
ministration  of  her  husband's  estate  and  not  having 
completely  administered  the  estate  is  no  bar  to  the 
maintenance  of  a  suit  for  partition  by  the  other 
widow.  A  co-widow  has  not  the  unquahfied 
right  to  claim  a  partition  of  her  husband's  estate  ; 
such  partition  cannot  affect  the  rights  of  her  co- 
widow  to  succeed  to  the  estate  after  her ;  nor  can 
it  affect  the  rights  of  any  of  the  reversionary  heir* 
of  her  husband.  The  partition  that  is  to  be  effected 
as  between  co-widows  must  be  so  made  as  not  to 
effect  any  permanent  change  in  the  property  to  be 
divided  such  as  might  affect  the  interests  of  the 
reversionary  heirs.  Held,  in  the  circumstances  of 
the  case,  that  the  relief  of  separate  possession  i» 
the  only  proper  and  effectual  mode  of  securing  to 
the  plaintiff  the  enjoyment  of  her  distinct  right  to 
an  equal  share  of  her  deceased  husband's  estate. 
That  the  plaintiff  is  entited  to  partition  of  her  hus- 
band's estate  and  to  separate  possession  of  her  one- 
half  share.     Dal  Koeb  v.  Pane  as  Koer  (1904) 

8  C.  W.  N.  658 

52.  Moveable  property — Daya- 

bhaga — Joint  "yroperty — Partition —  Widow — Rever- 
sioner, rights  of — Waste,   prevention   of — Bill    quia 
timet — Injunction — Receiver.      A     Hindu       widow 
governed  by  the  Dayabhaga  school    has,  in  regard 
to  moveable  property  inherited  by  her  from  a  male  ^ 
the  same  powers  and  is  subject  to  the  same  restric- 
tions in  respect  of  management  and   aUenation,  as 
to  immoveable  property  similarly  inherited  by  her. 
Cossinath  By  sack  v.  Hurrosoondery  Dossee,  2  Morley^a- 
Dig.   1898 ;  Thakoor   Deyhee    v.  Raj  Baluk   Ram^ 
11    Moo.    I.   A.   139;  and  Bhagwandeen    Dodbey 
V.  Myr%a  Baee,  11  Moo.  I.  A.  487,  referred  to.     A 
Hindu  widow,  governed  by  the  Dayabhaga  school, 
inheriting  her  husband's  share  in  joint  properties, 
is  entitled  to  claim  partition  of  the  properties,  both 
moveable  and  immoveable,  as  against  her  husband' » 
co-parceners ;  but  if  there  be  a  reasonable  appre- 
hension of  waste  by  her  of  the  moveable  properties 
allotted  to  her  share,  sufficient  provision  should  be 
made  in  the  final  decree  for  partition,  for  the  pre- 
vention of  such  waste,  to  safeguard  the  interests  of 
the  reversioners.     The  remedy  of  the  latter  is  not 
necessarily  confined  to  a  subsequent  suit  for  in- 
junction or  a  bill  quia  timet.   S&udaminey  Dossee  v. 
Jogesh  Chunder  DuU,  I.  L.  R,  2  Calc.  262  ;  Janoki 
Nath    Mukhopadhya    v.    Mothuranath    Mokhopa- 
dhya,  I,  L.  R.  9  Calc.  380  ;    Cossinath  Bysack  v. 
Hurrosoondery  Dossee,  darkens    Rules   and  Orders 
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(Appx.)  91;  and  Bepin  Behari  Moduclc  v.  Lai 
Mohu7i  Chattopadhya,  I,  L.  R.  12  Calc.  209,  re- 
ferred to.  Biswanath  Chandra  v.  Khantomoni  Dasi, 
6  B,  L.  B.  747 ;  Hurrydoss  Dutt  v.  Rungunmoney 
Dossee,  2  Sevest,  657 ;  and  Hurrydoss  Dutt  v. 
Uppoornah  Dossee,  6  Moo.  I.  A.  433,  distinguished. 
DuRGA  Nath  Pbamanik  v.  Chintamoni  Dassi 
(1904)  .         .         .         .        I.  L.  R.  31  Calc.  24 

B.C.  8  C.  W.  N.  Ill 


(l)  Wipe. 


53. 


Right  of  wife  to    demand 

partition — Share  of,  on  partition.  Although, 
when  a  partition  does  take  place,  a  wife  in  a  Mitak- 
shara  joint  family  is  entitled  to  a  share,  she  has  no 
right  herself  to  take  the  initiative  and  demand  a 
partition.  Sunder  Bahu  v.  Monohur  Laj.l  Upa- 
DHYA 10  C,  L.  R.  79 

6.  SHARES  ON  PARTITION. 


(a)  General  Mode  of  Division. 


1. 


Mode  of  division — Survivor- 
ship until  partition — Eule  for  partition.  In  joint 
famines  governed  by  the  Mitakshara  law,  the  prin- 
ciple of  survivorship  is  in  force  until  partition,  and 
upon  partition  distribution  amongst  the  different 
members  of  the  family  should  be  made,  not  ac- 
cording to  the  ordinary  Hindu  rule  of  heirshipj  but 
per  stirpes.     Rajnarain  Singh  v.  Heeralal 

I.  L.  R.  5  Calc.  142 

2. Method  of  ascer- 
taining shares  when  some  of  the  family  remain  united 
after  a  partial  partition.  A  Hindu  died  leaving  two 
sons,  A  and  B.  A  had  one  son,  C,  and  B  had  three 
sons,  D,  E,  F.  C  had  three  sons,  D  one,  E  two, 
and  F  one.  In  1867  two  of  C's  sons,  the  two  sons 
of  E,  and  the  son  of  F  brought  a  suit  to  obtain  their 
shares  of  the  family  property.  For  the  purpose 
of  that  suit  the  property  was  divided  into  twelve 
shares.  Of  the  six  shares  due  to  A's  branch,  three 
were  allotted  to  the  two  sons  of  C.  Of  the  six 
shares  due  to  B's  branch,  two  were  allot;ted  to  the 
sons  of  E  and  two  to  the  son  of  F.  The  remaining 
jfive  shares  were  enjoyed  in  common  by  the  rest  of 
the  family,  C,  his  third  son,  and  the  son  of  D,  who 
remained  in  union.  In  1872  C  died.  In  1879  the 
third  son  of  C  sued  the  son  of  D  to  recover  his  share 
of  the  family  property,  claiming  three-fifths  of  the 
whole.  The  Subordinate  Judge  awarded  him  a 
moiety  on  the  ground  that  the  present  state  of  the 
family  alone  was  to  be  considered  in  ascertaining 
the  shares.  Held,  that  the  plaintiff  was  entitled  to 
the  amount  claimed  by  him.  The  rule  that  as 
between  different  branches  division  should  be  per 
'Stirpes,  and  as  between  sons  of  the  same  father  per 
capita,  applies  to  cases  in  which  all  the  co -parceners 
.desire  jpartition  ^at  the  «ame  time,  and  not  to  cases 
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6.  SHARES  ON  PARTITION— confaf. 

(a)  General  Mode  of  Division — concld. 

of  partial  partition.  Where  a  joint  family  in  an 
advanced  state  of  development  is  broken  up  by 
partition,  regard  must  be  had  to  the  successive 
vested  interests  of  each  branch,  and  in  order  to 
secure  equaUty  of  shares  division  per  stirpes  at  each 
stage  when  a  new  branch  intervenes  is  necessary. 
Manjanatha  v.  Marayana    I.  Ij.  R.  5  Mad.  362 


3. 


(6)  Adopted  Son. 
Share  of  adopted  son — Scm 


horn  after  adoption  of  son.  The  share  of  an  adopted 
son  where  sons  are  afterwards  born  is  one-fourth  of 
the  share  of  a  son  born  to  the  adoptive  father  after 
the  adoption.  Ayyavu  Muppanar  v.  Niladatchi 
Ammal 1  Mad.  45 


4. 


-  Share  of  an  adopt 


ed  son  of  a  natural  son  on  partition  in  a  Mitakshara 
family — Intention  as  to  joint  or  several  ownership. 
On  partition  in  a  Mitakshara  family,  an  adopted 
son  and  the  adopted  son  of  a  natural  son  stand 
exactly  in  the  same  position  and  each  takes  only  the 
share  proper  of  an  adopted  son,  i.e.,  behalf  of  the 
share  which  he  would  have  taken  had  he  been  a 
natural  son.  The  fact  that  such  an  adopted  son, 
a  member  of  a  Mitakshara  family,  becomes  upon 
adoption  a  joint  owner  of  the  family  property,  will 
not  prevent  the  operation  of  the  rule.  Raghtjba- 
NUND  Doss  V.  Sadhu  Churn  Doss 

I.  L.  R.  4  Calc.  425  :  3  C.  L.  R.  534 

5.   Sudras — Suit  for 

partition  by  adopted  son.  Assuming  that,  ac- 
cording to  the  Mitakshara,  the  share  of  an  adopted 
son  on  partition  is  Umited  to  one-half  of  the  share 
which  he  would  have  taken  had  he  been  a  natural 
son,  this  rule  does  not  apply  to  Sudras,  amongst 
whom  the  adopted  son  is  declared  to  be  entitled  to 
an  equal  share  with  a  legitimate  son  born  after  the 
adoption.  Ra^ghuhanund  Doss  v.  Sadhu  Churn 
Doss,  I.  L.  R.  4  Calc.  425,  doubted.  Raja  v.  Sub- 
baraya      .         .         .         I.  Ij.  R.  7  Mad.  253 


(c)  Daughter. 


6. 


Share  of  daughter — Exptnuta 

for  marriage  of  unmarried  daughters.  Property 
sufficient  to  defray  the  expenses  of  the  nuptials 
should  be  given  to  unmarried  daughters,  on  a 
partition.  Damoodtjr  Misser  v.  Senabutty 
MiSRAiN  I.  Ii.  R.  8  Calc.  537 :  10  C.Ij,  R.  401 


id)  Grandmotheb. 


7. 


; —  Share  of  grandmother — RiglU 

to  maintenance  until  partition.  According  to  the 
Mitakshara,  the  mother,  or  the  grandmother,  is 
entitled  to  a  share  when  sons  or  grandsons  divide 
the  family  estate  between  themselves  ;  but  she  can- 
not be  recognized  as  the  ownsr  of  such  share  until 
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the  division  is  actually  made  ;  she  has  no  pre-exist- 
ing right  in  the  estate,  except  a  right  of  mainten- 
ance.     JUDDOONATH   TeWAREE   V.    BiSHONATH  Te- 

WABEE.  Sheo  Dyal  Tewabee  V.  Jfdoonath 
Tewabee.  Sheo  Dyal  Tewabee  v.  Bishonath 
Tewaeee.  Shib  Dyal  Tewabee  v.  Bishonath 
Tewabee        .         .         .  .  9  W.  R.  61 


8. 


A     grandmother 


held  not  entitled  to  a  share  of  the  joint  family  pro- 
perty on  partition.     Radha  Kishen  Man  v.  Bach- 

HAMAN       .  .  .  .  I.  li.  B.  3  All.  118 


PUDDTJM    MOOKHEE    DOSSEE    V. 
DOSSEE     ..... 


Rayee  Monee 
12  W.  B.  409 


Upheld  on  review  in  Rayee  Monee  Dossee  v. 

PUDDUM  MoOKHEE  DoSSEE  .  13  W.  R.  66 


9. 


Self-acquired  pro- 
Under    the    Mitak- 


perty  of  father  on  partition 
shara  law,  a  grandmother  on  partition  is  entitled 
to  a  share  in  the  joint  family  property.  Semble  : 
The  rule  of  law  to  be  found  in  the  second  volume 
of  Vyavastha  Chandrika,  pp.  356-359,  which  lays 
down  that,  when  the  father  makes  the  partition 
of  his  own  choice,  his  mother  is  not  entitled  to  a 
ahare,  is  intended  to  apply  only  to  the  self-acquired 
property  of  the  father.  Badri  Roy  v.  Bhuowat 
Nabain  Dobey 

I.  L.  R.  8  Calc.  649 :  11  C.  L.  R.  186 


10. 


—  Grandchildren — 

In  a  suit    for   par- 

a    joint    Hindu 


Bight  of  grandmother  to  share. 
tition  among  the  members  of 
family,  consisting  of  the  heirs,  in  different  degrees, 
of  five  brothers,  a  decree  for  partition  according  to 
certain  proportions  was  made,  subject,  so  far  as  the 
decree  affected  property  derived  through  the  eldest 
brother,  to  maintenance  for  his  widow,  A.  Among 
other  parties  to  the  suit  were  B,  the  granddaughter 
by  the  eldest  son  of  A,  and  C,  her  second  son.  C 
died  in  1880,  leaving  a  widow,  D,  and  four  infant 
sons.  A,  who  was  not  a  party  to  the  partition  suit, 
now  sued  B  and  D  and  the  infant  sons  of  C  for  a 
declaration  that  she  as  such  widow  and  mother  was 
entitled  to  a  share  in  the  partitioned  properties 
equal  to  those  of  her  granddaughter,  B,  and  her 
grandsons,  the  infant  sons  of  C.  Hddy  that  such 
a  suit  would  lie,  it  not  being  a  suit  for  partition 
exclusively  among  grandsons,  and  that  A  was 
entitled  to  an  equal  share  with  her  granddaughter 
and  grandsons  iin  the  properties  which  under  the 
partition  decree  had  been  allotted  to  the  repre- 
sentatives of  her  husband,  and  to  a  life-interest  in 
the  income  of  the  property  remaining  unpartitioned. 
Sibboosoondery  Dabia  v.  Bussoomutty  Dabia 

I.  li.  R.  7  Calc.  191 


11. 


rights  of,  to  a  eih&,TQ— Partition  of  ancestral  pro- 
peril/ — Suit  by  grandson.  ^,  a  Hindu  governed  by 
the  Bengal  School  of  Hindu  Law,  died  leaving 
his  widow  B,  C  the  widow  of  his  only  predeceased 
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son  X,  D  a,  grandson  of  X,  E  the  widow  of  7,  a- 
jJredeceased  grandson,  who  was  another  son  of 
Xj  and  a  great  grandson  F,  son  of  E.  X,  before 
his  death,  bequeathed  all  his  property  by  will  to  A, 
In  a  suit  instituted  by  D  for  partition  of  the  pro- 
perty left  by  A  :  Held,  that  the  grandmother  B 
and  the  mother  C  were  both  entitled  to  shares  in 
the  said  property,  the  former  getting  ^,  and 
the  latter  fths.  Gooroo  Persaud  Bose  v.  Seeb 
Chunder  Bose,  Mac.  Cons.  Hindu  Law  29  ;  Pud- 
dum  Mookhee  Dossee.  v.  Rayeemoni  Dossee,  12  W.  R. 
409  :  13  W.  R.  66  ;  Badri  Roy  v.  Bhugwat  Narain 
Dobey,  I.  L.  R.  8  Calc.  649 ;  Sarahh  Dossee  v. 
Bhoobun  Mohun  Neoghy,  I.  L.  R.  15  Calc.  292  ; 
Jeomoy  Dossee  v.  Attaram  Ghosh,  s.c.  Sarkar's 
Precedts.  743  ;  Mac.  Cov^.  Hindu  Law  64  ;  Jugo- 
mohan  Haider  v.  Sarodamoyee  Dosse,  I.  L.  R.  3  Calc. 
149 ;  Torit  Bhoosun  Bonnerjee  v.  Tara  Prosonno 
Bonnerjee,  I.  L.  R.  4  Calc.  756  ;  Kristo  Bhabiney 
Dossee  v.  Ashutosh  Bosu  Mullick,  I.  L.  R.  13  Calc. 
39  ;  Cally  Charan  Mullick  v.  Janova  Dossee,  Ind. 
Jur.  N.  S.  284  ;  Gtirugobind  Shaha  v.  Anand  Lall 
Ghose,  5  B.  L.  R.  15  ;  Isree  Pershad  Singh  v.  Nasib 
Kooer,  I.  L.  R.  10  Calc.  1027,  referred  to.  Sibbo 
Soondery  Dabia  v.  Bussoomutty  Dabia,  I.  L.  R.  7 
Calc.  191,  distinguished.  Pitrna  Chandra  Chakba- 
VABTi  V.  Sarojini  Debi  ( 1904) 

I.  Ii.  R.  81  Calc.  1065 
s.c.  8  C.  W.  N.  763 


(<?)  Member   acquirinq   fresh   Property. 

12.  -—  Share  of  member  increas- 
ing joint  estate — Dovble  share.  Whatever  is 
acquired  at  the  charge  of  the  patrimony  is  subject 
to  partition  ;  but  if  the  common  stock  is  improved, 
an  equal  share  Is  ordained.  Where  a  co- parcener, 
with  comparatively  small  detriment  to  the  joint 
estate,  acquires  any  separate  property  by  his  own 
labour  or  capital,  the  property  Ls  nevertheless  to 
be  considered  joint,  although  the  acquirer  gets  a 
double  share.  Judoonath  Tewaree  v.  Bisho- 
nath  Tewaree.  Sheo  Dyal  Tewaree  v.  Judoo- 
nath Tewaree.  Sheo  Dyal  Tewaree  v.  Bls- 
honath  Tewabee.  Shib  Dyal  Tewaree  v. 
Bishonath  Tewaree  .         .  9  W.  R.  61 

18, Property  acquired 

by  exertion  of  particular  members — Double  share. 
Where,  with  small  aid  from  paternal  property 
separate  and  distinct  properties  are  acquired  prin- 
cipally through  the  exertions  of  particular  members 
of  a  joint  Hindu  family,  such  members  are  entitled 
to  a  double  share  upon  separation.  Sree  Narain 
Berah  v.  Gooro  Persaud  Berah      .   6  W.  R.  219 


Grandmother  and  mother,   i       14. 


Share    of  incre- 


ment to  eMate.  Where  one  of  the  members  of  a  joint 
undivided  family  purchases  for  the  benefit  of,  and 
with  funds  belonging  to  the  family,  he  is  entitled  to 
such  a  share  of  the  property  covered  by  that  pur 
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chase  as  is  equal  to  his  original  share  in  the  corpus 
of  the  estate,  on  the  principle  that  the  increment 
must  follow  the  same  rule  as  the  corpus.  Kalee  Sun- 
KUR  Bhadooree  v.   Eshan  Chunder  Bhadooree 

17  W.  B.  529 


15. 


Recovery  of  pro- 


petty  by  one  member  at  his  cum  expense  and  labour. 
The  Court  declined  to  extend  to  all  the  remote 
branches  of  a  Hindu  family  separate  in  mess  and 
estate,  and  having  no  common  interest  like  those  of 
brothers,  the  doctrine  laid  down  in  a  solitary  case 
in  which  an  elder  brother,  who  recovered  certain 
property  by  his  own  money  and  labour,  was  award- 
ed two-thirds  of  the  property,  and  the  younger 
brother  obtained  only  one-third.  Bisheswar 
Chakravarti  v.  Shitul  Chundra  Chakravarti 

8  W.  R.  13 


(/)  Mother. 

16. Share  of  mother — Ancestral 

property — Mitakshara  law — Share  of  mother  on  parti' 
tion  between  father  and  sons.  Upon  a  partition  of 
ancestral  property  between  a  father  and  his 
sons  during  the  lifetime  of  the  father,  the  mother 
is,  under  the  Mitakshara  law,  entitled  to  a  share. 
Mahabeer  Persad  v.  Ramyad  Singh 

12  B.  L.  R.  90  :  20  W.  R.  192 


17. 


Partition       in 


father's  lifetime — Mitakshara  law.  By  the  Mitak- 
shara law  a  son  may  sue  during  the  lifetime  of  his 
father  for  a  partition  of  the  ancestral  property. 
On  such  a  partition  being  made,  the  mother  is 
entitled  to  have  a  share  allotted  to  her,  by  way  of 
maintenance  or  otherwise,  equal  to  a  son's  share. 
Laljeet  Singh  v.  Rajcoomar  Singh 

12  B.  Ii.  R.  373 
20  W.  R.  337 

18. Share  of  step- 
mother— Partition  between  sons.  According  to  the 
leading  authorities  of  the  Mitakshara  school,  both 
mother  and  step-mother  are  equal  sharers  with  the 
sons.  Damoodttr  Misser  v.  Senabutty  Misrain 
I.  L.  R.  8  Calc.  537  :  10  C.  L.  R  401 


19. 


Partition  among 


sons — Deceased  son.  On  a  partition  among  her 
sons,  a  mother  is  entitled  to  obtain  a  share  as  repre- 
sentative of  a  deceased  son,  as  well  as  one  in  her 
own  right.  Jugomohan  Haldar  v.  Sarodamoyee 
Dosseb   ....     I.  L.  R.  3  Calc.  149 


20. 


Half-brothers  and 


mother — Mother's  share.  Where  there  is  a  parti- 
tion after  the  father's  death  between  several 
brothers,  some  of  whom  are  by  one  wife,  some  by 
another,  and  either  wife  survives  at  the  time  of 
partition,  the  property  should  be  first  divided 
between  all  the  brothers  and  the  widow  takes  an 
equal  share  with  her  own  sons  of  the  whole  portion 
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allotted  to  them.  Following  the  decisions  quoted 
by  Sir  F.  Macnaughten  in  his  **  Considerations  of 
Hindu  Law,"  but  doubting  their  propriety.  Cally 
Churn  Mullick  v.  Janova  Dassee 

1  Ind.  Jur.  N.  S.  284 


21. 


Step-mother — 


Partition  between  brothers.  In  a  suit  for  partition 
between  brothers  and  half-brothers,  the  mother  of 
the  first  three  defendants  (step-mother  of  the  plaint- 
iff) was  held  to  be  entitled  on  the  partition  to  a 
one-fifth  share  in  the  estate.  Da&iodardas 
Maneklal  v.  Uttamram  Maneklal 

I.  Ii.  R.  17  Bom.  271 


22. 


Partition        by 


sons — Share  of  son.  On  partition  of  the  family 
property  by  the  sons  after  their  father's  death,  the 
mother  is  entitled  to  share  equal  to  that  of  a  son. 
If  she  has  before  the  partition  received  property 
from  the  father  either  by  gift  or  will,  amounting  to 
more  than  a  son's  share,  she  is  entitled  to  nothing 
more  on  partition ;  if  she  has  received  less,  she  is 
entitled  on  partition  to  as  much  as  will  make  what 
she  has  received  equal  to  a  son' s  share.  Jodoonath 
Dey  Sircar  v.  Brojonath  Dey  Sircar 

12  B.  Ii.  R.  385 

23.  Partition     after 

death  of  father — Sons  of  different  wives.  On  a 
partition  after  the  father's  death  between  brothers, 
the  sons  of  different  wives  who  are  alive  at  the  time 
of  the  partition,  such  wives  are  entitled  to  share 
with  their  sons.  Torit  Bhoosun  Bonnerjee  v. 
Taraprosonno  Bonerjee 

1. 1,.  R.  4  Calc.  756  :  4  C  L.  R.  161 


24. 


Share  of    widow 


mother  on  partition  in  ancestral  and  proceeds  of 
ancestral  property.  A  Hindu  mother  on  partition 
is  entitled  to  a  share  equal  to  that  of  a  son  both  in 
the  ancestral  property  of  her  husband  and  in  all  pro- 
perty acquired  with  the  proceeds  of  such  ancestral 
property.  Sudanund  Mohapattur  v.  Soorjoomonee 
Doyee,  11  W.  B.  436,  dissented  from.  Isreb 
Pershad  Singh  v.  Nasib  Kooer 

I.Ii.R.lOCalc.1017 


25. 


Partition      by 


gQfis — Widow's  share — Will,  construction  of.  On 
partition  of  the  joint  family  property  by  the  sons 
after  their  father's  death,  the  widow  is  entitled  to 
get  a  share  equal  to  that  of  each  of  the  sons,  and,  if 
she  has  received  any  property  either  by  gift  or 
legacy  from  the  father,  she  is  entitled  to  so  much 
only  as  with  what  she  has  already  received  would 
make  her  share  equal  to  that  of  each  of  the  sons. 
Jodoonath  Dey  Sircar  v.  Brojonath  Dey  Sircar,  12 
B.  L.  B.  385,  followed.  Where  a  Hindu  by  his  will , 
after  bequeathing  a  legacy  to  his  widow  of  R  1,000 
and  appointing  her  executrix  along  with  other  exe- 
cutors, directed  that  his  executors  should  divide  the 
estate  amongst  his  sons  in    accordance  with  the 


I 
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shastras  after  his  youngest  son  had  attained  majo- 
rity:—HcW,  that  such  direction  did  not  amount 
to  an  absolute  bequest  to  his  sons  so  as  to  exclude 
the  widow  from  being  entitled  to  a  share  upon  a 
partition    between    the    sons.     Kishori    Mohun 

Ghossj  v.  Moni  Mohitn  Ghose  

I.  L.  R.  12  Calc.  165 

26.     — Bengal    school 

of  law — Partition  hy  sons — Succession  to  share  given 
to  a  mother  on  partition.  Under  the  Bengal  school 
of  law,  the  share  which  a  mother  takes  on  partition 
among  her  sons  is  not  taken  from  her  husband's 
estate  either  by  inheritance  or  by  way  of  survivor- 
ship in  continuation  of  any  pre-existing  interest,  but 
is  taken  from  her  sons  in  Heu  of,  or  by  way  of  pro  - 
vision  for,  that  maintenance  for  which  they  and 
their  estates  are  already  bound ;  and  on  her  death 
that  share  goes  back  to  her  sons  from  whom  she 
received  it.  Sorolah  Dossee  v.  Bhoobttn  Dossee 
Neoghy.  Unnopoornah  Dossee  v.  BnoBBU^f 
Mohun  Neoghy      .        .     I.  Ij.  R.  16  Calc.  292 


27. 


Maintenance     of 


Hindu  widow  where  there  are  sons  hy  different 
mothers,  how  chargeable.  When  the  Hindu  law 
provides  that  a  share  shall  be  allotted  to  a  woman  on 
a  partition,  she  takes  it  in  lieu  of,  or  by  way  of 
provision  for,  the  maintenance  for  which  the 
partitioned  estate  is  already  bound.  According 
to  Jimutavahana,  referred  to  by  Jaganatha  (Cole- 
brooke),  commenting  on  v.  89  of  Ch.  2,  Book  V,  it  is 
a  settled  rule  that  a  widow  shall  receive  from  sons, 
who  were  born  of  her,  an  equal  share  with  them  ; 
and  she  cannot  receive  a  share  from  the  children  of 
another  wife.  So  long  as  the  estate  remains 
joint  and  undivided,  the  maintenance  of  widows 
is  a  charge  on  the  whole ;  bi\t  where  a  partition 
takes  place,  among  sons  of  different  mothers, 
each  widow  is  entitled  to  maintenance  only  out 
of  the  share  or  shares  allotted  to  the  son  or  sons 
of  whom  she  is  the  mother.  Jeeomony  Dossee  v. 
Attaram  Ohose  (Macnaghten's  Cons.  H.  L.  p.  64) 
referred  to  and  approved.  Hemanoini  Dasi  v. 
Kedarnath  Kundu  Chowdhry 

I.  li.  R.  16  Calc.  758 
L.  R.  16  I.  A.  115 


28. 


Mother'' s   right 


to  a  share  in  lieu  of  mairUenance,  on  a  partition 
suit  having  been  instituted.  After  the  institution  of 
a  partition  suit  by  a  member  of  a  joint  Hindu  family 
consisting  of  six  brothers  and  a  mother,  but  before 
the  summonses  were  served,  one  of  the  sons  (de- 
fendant No.  1)  transferred  his  share  of  the  property, 
alleging  it  to  be  one-sixth,  to  a  third  party,  who  was 
subsequently  added  as  a  party  defendant  to  the  suit. 
At  the  time  of  the  transfer  both  the  transferor 
and  the  transferee  had  notice  of  the  said  suit.  On 
a  question  having  been  raised  as  to  what  share  of  the 
property   the   transferee    was  entitled  to : — Hdd, 


HINDU  LAW— PARTITION— conic^. 
5.  SHARES  ON  PARTITION— confd. 
if)  Mother — conid. 

that,  inasmuch  as  the  suit  for  partition  was  institut- 
ed by  one  of  the  sons,  the  mother  had  an  inchoate 
or  quasi-contingent  right,  which  ripened  into  an 
absolute  right  on  a  partition  having  taken 
place  (which  happened  in  this  case),  and  therefore 
she  having  been  entitled  to  a  share,  the  transferee 
could  not  get  more  than  what  the  transferor  was 
entitled  to  at  the  time  of  the  transfer,  t.c, 
one-seventh  share  of  the  property.  Joqendba 
Ghttnder  Ghose  v.  Fulkumari  Dassi 

I.  li.  R.  27  Calc.  77 

JoQENDRO  Chunder  Ghosb  V.  Ganendra  Nath 
Sircar 4  C.  W.  N.  254 


29. 


Mother's    right 


to  a  share  in  lieu  of  mainteryance  on  a  partition — 
Right  of  a  purchaser  from  one  of  the  sons.  A  Hindu 
mother  is  entitled  under  the  law  to  be  maintained 
out  of  the  joint  family  property,  and  if  anything 
is  done  affecting  that  right,  as  for  instance  by  the 
sale  of  any  particular  share  by  any  of  her  sons,  her 
right  comes  into  existence.  A  purchaser  from 
one  of  the  sons  has  the  same  rights  and  takes  it 
subject  to  the  same  liabilities  as  those  of  the  per- 
son from  whom  he  purchased.  Jogendro  Chunder 
Ohose  V.  Fulkumari  Dassi,  I.  L.  R.  27  Calc.  11, 
followed.  Amrita  Lal  Mittbr  v.  Mantck  Lai^l 
Mfllick  .         .         .  I.  li.  R.  27  Calc.  551 

4  C.  W.  N.  764 


30. 


Partition — Evi  • 


dence  of  partition — Cesser  of  commensaUty — Parti  - 
tion  by  sons  without  giving  mother  a  share — Decree 
altering  shares  ojk  partition — Permission  to  sue-^ 
Suit  for  both  moveable  and  immoveable  property — 
Civil  Procedure  Code  {Act  XIV  of  1S82),  s.  44,  Rule 
(a) — Cause  of  action,  identical.  Cesser  of  com- 
mensality  is  an  element  which  may  properly  be 
considered  in  determining  the  question  whether 
there  has  been  a  partition  of  joint  family  property 
but  it  is  not  conclusive.  Anundee  Koonwar  v. 
Khedoo  Lal,  14  Moo.  I.  A.  412,  followed.  In  this 
case  it  was  held  by  the  Judicial  Committee  that 
the  evidence  in  other  respects  supported  the  theory 
that  the  cesser  was  adopted  with  a  view  to  a  parti  - 
tion,  which  was  eventually  completed.  A  parti- 
tion was  made  between  four  sons  forming  a  joint 
family  governed  by  Mitakshara  Law,  without 
allotting  their  mother  a  share.  Held,  that,  it  not 
being  shown  that  she  consented  to  relinquish  her 
share,  or  acquiesced  in  the  partition,  the  mother 
was  not  bound  by.it.  Krishnabi  v.  Khangoivda, 
I.  L.  R.  18  Bom.  197,  referred  to.  In  a  suit  by 
the  widow  of  one  of  the  sons  for  the  one-fourth 
share,  which  had  on  the  partition  been  allotted  to 
her  husband,  in  which  suit  all  the  parties  interested 
were  represented  :  Held  (varying  the  decree  of  the 
High  Court),  that  the  plaintiff  was  entitled  to  a 
one -fifth  share  only,  and  that  the  mother  was 
entitled  to  have  a  one- fifth  share  allotted  to  her. 
Held,  further,  (affirming  the  decision  of  the  High 
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Court),  that  s.  44,  rule  (o),  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  was  not  appUcable  to  the 
suit  (one  for  property,   both  moveable  and  im- 
moveable) inasmuch  as  the  cause  of  action  was  the 
same  for  both  kinds  of  property.     Giyana  Samhan- 
dha  Pandara  Sannadhi  v.   Kandasami  Tambiran, 
I.  L.  H.  10  Mad.  375,  referred  to.     Ganesh  Dutt 
Thakoob  V.  Jewach  Thakoorain  (1904) 

I.  L.  B.  81  Calc.  262 ;  s.c.  L.  R.  31 1.  A.  10 

8  C.  W.  N.  146 
31 


Mitahshara,     Ch. 

I,  ss.  6,  7  ;  Ch.  II,  s.  9  ;  Ch.  VI,  s.  4~Partition— 
Father — Son — Mother's  share,  allotment  and  enjoy- 
ment of — Maintenance.  Under  the  Mitakshara  law 
when  partition  of  joint  family  property  takes  place, 
during  the  father's  hfetime,  at  the  instance  of  a 
son,  the  mother  of  the  son  is  entitled  to  a  share 
equal  to  that  of  her  husband  and  her  son  ;  and  she 
is  entitled  to  have  the  share  separately  allotted, 
and  to  enjoy  that  share  when  so  allotted.  Suraj 
Bunsi  Koer  v.  Sheo  Prosad  Singh,  I.  L.  R.  5  Cdlc. 
148  ;  Pursid  Narain  Singh  v.  Honooman  Sahay, 
I.  L.  R.  5  Calc.  84 )  ;  Sumrun  Thakur  v.  Chunder 
Mun  Misser,  I.  L.  R.  8  Calc.  17  ;  and  Deendyal 
Lall  V.  Jiigdeep  Narain  Singh,  I.  L.  R.  3  Calc.  198, 
rehed  upon.  Quoere  :  Whether  a  share  so  allotted 
to  a  mother  is  in  lieu  of  her  maintenance.  Dular 
Koebi  v.   Dwarkanath  Misser  (1905) 

I.  li.  R.  32  Gale.  234 
s.c.  0  C.  W.  N.  270 


32. 


Mother's    share  on  parti- 


i;ion — Hindu  law — Dayahhaga  school — Life  interest 
— Application  for  execution  of  decree  by  her 
executor — Refusal — Appeal — Civil  Procedure  Code 
( Act  XIV  of  1882),  ss.  :  32,  244.  Under  the  Hindu 
law,  according  to  the  Bengal  school,  when  upon 
partition  a  share  is  given  to  the  mother  she  gets 
it  simply  in  Meu  of,  or  as  provision  for  her  main- 
tenance and  not  because  she  is  a  co-parcener  in  the 
estate,  and  the  share  reverts  upon  her  death  to 
her  sons  out  of  whose  portion  it  was  taken.  Kedar 
Nath  Coondoo  v.  Hemangini  Dassi,  I.  L.  R.  13 
Calc.  336,  340  ;  Sorolah  Dossee  v.  Bhoohan  Mohan 
Neogi,  I.  L.  R.  15  Calc.  2'i2,  and  Hemangini  Dasi 
V.  Kedar  Nath  Kundu,  I.  L.  R.  16  Calc.  758,  fol- 
lowed. Hridoy  Kant  Bhattacherjee  v.  Be- 
HARi  Lal  Mookebjee  (1906)    11  C.  W.  K".  239 

33. . Partition  amongst 

sons — Mother^  s  share  reverts  on  death  to  sons. 
When  the  Hindu  law  prescribes  a  share  being  al- 
lotted to  a  woman  upon  a  partition  after  her  hus- 
band's death,  it  is  a  share  given  to  her  simply  in 
lieu  of  maintenance  and  such  share  reverts  accord- 
ing to  the  Bengal  school,  upon  her  death  to 
those  heirs  of  her  husband  out  of  whose  portion  the 
share  was  taken.  Tbipura  Sundari  Debi  v. 
Dakshina  MoHUN  Roy  (1906)  .  11  C.  W.  N.  698 


34. 


(g)    PUBCHASEBS. 

Suit  by  the  purchaser  of  an 


undivided  share  of  family    property — Time 
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when  the  share  is  ascertained.  The  purchaser 
from  a  member  of  a  joint  Hindu  family  of  his  share 
of  a  house  which  belonged  to  the  family,  sued  for  the 
partition  and  delivery  of  possession  of  the  share 
purchased  by  him.  The  number  of  persons  entitled 
as  co-parceners  to  the  property  of  the  family  had 
increased  between  the  date  of  the  purchase  and 
that  of  the  suit.  It  did  not  appear  whether  the 
house  constituted  the  whole  or  only  part  of  the 
property  of  the  family,  and  no  question  was  raised 
as  to  the  competency  of  the  plaintiff  to  sue  for  a 
partial  partition.  Held,  by  the  Full  Bench,  that 
the  share  to  be  awarded  to  the  plaintiff  should  be 
computed  with  reference  to  the  state  of  the  joint 
family  at  the  date  of  the  suit.  He'd,  by  the 
Divisional  Bench,  that  the  decree  appealed  against 
by  which  the  plaintiff  was  to  recover  the  value 
of  the  share  of  the  house  computed  as  above  and 
not  the  share  itself,  was  right,  Rangasami  v. 
Krishnayyan  .         .  I.  Ij.  R.  14  Mad,  408 

As  to  the  rights  of  a  purchaser  from  a  co-parcener, 
see  Amrito  Lal  Mitter  v.  Manick  Lall  Mitllick 

I.  li.  R.  27  Calc.  551 
4  C.  W.  N.  764 

35.  Conveyance  by  father  ot 

immoveable  property  alloted  to  him  in  par- 
tition subsequently  to  the  date  of  the  con- 
veyance—  Validity — Consideration  for  conveyance 
inadequate — Property  conveyed,  the  undivided  family 
property  of  the  assignor  and  his  own  sons — Purcha- 
ser's right  limited  to  a  charge  on  the  property  to  the 
extent  of  the  consideration  paid — Transaction  in  effect 
a  gift  as  to  part  and  a  sale  as  to  remainder.  In  1898 
R  and  his  brother  filed  a  suit  against  their  father 
and  their  two  younger  brothers  for  partition. 
On  18th  December  1898,  before  the  decree  was 
passed,  R  conveyed  a  house  to  the  present  first 
defendant.  The  decree  was  then  passed,  and 
by  it  the  house  in  question  was  allotted  to  R'n 
share.  In  1900  a  suit  was  instituted  on  behalf  of 
R's  minor  sons  against  R  praying  for  partition  of 
the  properties,  which  had  been  allotted  to  ^  by 
the  decree  in  the  suit  of  1898.  On  October  8th, 
1900,  R  applied  to  be,  and  was  adjudged,  an  in- 
solvent. The  present  plaintiff  was  appointed 
receiver  in  the  minor's  partition  suit  against  R, 
but  as  the  present  first  defendant  (the  alienee  of  the 
house  in  question)  had  not  been  made  a  party  to  it, 
the  receiver  was  authorized  to  institute  the  pre- 
sent suit  against  the  present  first  defendant  in 
order  to  determine  the  vahdity  of  the  conveyance. 
Though  the  conveyance  had  been  executed  prior 
to  the  decree,  by  which  the  house  was  actually 
allotted  to  R,  it  was  not  clear  whether  the  house 
had  not  become  the  separate  property  of  R  under 
an  agreement  prior  to  the  institution  of  the  suit  of 
1898.  Held,  that,  in  any  event,  every  member 
of  an  undivided  family  has  a  vested  interest  in  joint 
family  property,  which  interest  will  be  affected  by 
transactions  entered  into  by  him  in  favour  of  pur- 
chasers for  value :  Ayyagiri  Venkata  Ramayya  v 
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Ayyagiri  Ramayya,  I.  L.  R.  25  Mad.  690.  The 
conveyance,  therefore,  could  not  be  held  to  be 
inoperative  and  void  by  reason  that  the  pro- 
perty conveyed  was  not  vested  in  the  vendor  at 
the  date  of  the  conveyance.  The  vaUdity  and  op- 
eration of  the  conveyance  must  be  decided  on  the 
footing  that  it  was  a  conveyance  of  ancestral  pro- 
perty made  by  a  Hindu  father,  the  managing 
member  of  a  joint  Hindu  family  consisting  of  him- 
self and  his  minor  sons.  Held,  also,  that,  inasmuch 
as  the  conveyance  purported  to  have  been  made  only 
in  part  for  valuable  consideration,  the  estimated 
value  of  the  house  being  R  11,000,  and  the  valuable 
consideration  recited  in  the  conveyance  being  only 
R  1,000  the  conveyance  was,  in  effect,  one  for  value 
to  the  extent  of  R  1,000,  and  a  conveyance  by  way 
of  gift  to  the  extent  of  R  10,000.  In  these  cir- 
cumstances, if  the  property  conveyed  had  been  the 
sole  and  separate  property  of  E,  the  conveyance 
would  have  been  valid  and  operative  in  its  entirety. 
But  as  the  property  conveyed  was  the  joint  pro- 
perty of  R  and  his  sons,  effect  could  not  be  given 
to  the  conveyance,  as  if  R  had  been  the  sole  owner 
of  the  whole  property,  or  even  of  a  third  part  there- 
of. It  is  not  competent  to  an  individual  member 
of  a  Hindu  family  to  aUenate  by  way  of  gift  his 
undivided  share  or  any  portion  thereof ;  and  such 
an  alienation,  if  made,  is  void  in  toto.  This  prin- 
ciple cannot  be  evaded  by  the  undivided  member 
professing  to  make  an  ahenation  for  value  when  such 
value  is  manifestly  inadequate  and  inequitable. 
In  such  a  case  the  transaction  can  be  upheld  against 
the  family,  in  respect  of  the  alienor's  interest  in  the 
joint  family  property,  only  to  the  extent  of  the 
value  received,  and  semble  that,  if  the  conveyance 
be  in  respect  of  a  reasonable  portion  of  the  joint 
family  property,  for  the  discharge  of  an  antecedent 
debt  (not  incurred  for  an  illegal  or  immoral  pur- 
pose), the  conveyance,  as  such,  will  bind  the  sons 
also.  Under  the  circumstances  of  the  present 
case  :  Hdd,  that  first  defendant  was  not  entitled  to 
claim  the  benefit  of  the  conveyance  as  such,  in  re- 
spect either  of  the  whole  house  or  R\<i  one-third 
share  therein,  which  subsequently  to  the  conveyance 
had  become  vested  in  the  Official  Assignee.  But  as 
first  defendant  had  paid  value  to  the  extent  of 
R1,000,  and  that  was  an  antecedent  debt  of  /?, 
binding  also  on  his  minor  sons,  first  defendant  was 
entitled  to  an  equitable  charge  on  the  whole  of  the 
property  to  the  extent  of  that  R  1,000  with  interest 
thereon  from  the  date  of  the  conveyance,  and  was 
liable  for  rent.  Rottala  Runoanatham  Chetty 
V.  Pulicat  Ramasami  Chetty  (1904) 

I.  li.  R.  27  Mad.  162 


'       ih)  Widow. 

36.  Share    of  widow — Son    of 

hiisband^s  half-brother — Widow  of  husband^ 8  fa- 
ther. The  plaintiff,  the  widow  and  heiress  of  one 
Ny  brought  a  suit  for  partition  of  the  estate  of  one 
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(Ji)  Widow — contd. 

R  (her  late  husband's  father)  against  A,  a  son  of 
her  late  husband's  half-brother,  and  K,  the  widow 
of  i?,  the  parties  to  the  suit  being  the  only  members 
of  the  family  then  alive.  Held,  that  A  took  a  one- 
half  share  in  the  estate,  the  other  half  share  being 
divisible  between  the  widow  of  R  and  the  widow  of 
N.  Cally  Churn  Mullick  v.  Janova  Dossee,  1  Ind. 
Jur.  N.  iS.  284,  followed.  Kristo  Bhabiney 
Dossee  v.  Ashutosh  Bosu  Mullick 

1.  L.  R.  13  Gale.  39 


37. 


Bengal     school     of     law 


— Partition  of  one  item  of  joint  jamily  pro- 
perty  by  outside  shareholder — Widow's  share  on 
such  partition  in  lieu  of  maintenance.  The  right  of 
a  widow  (a  member  of  a  joint  Hindu  family)  to 
a  share  in  lieu  of  maintenance  only  arises  when  there 
is  a  partition  of  the  joint  family  estate  in  the 
sense  that  it  ceases  to  exist  as  a  joint  estate.  Hence 
upon  a  partition  enforced  by  a  stranger  in  respect 
of  property  which  forms  merely  one  item  of  the 
joint  estate,  the  widow  is  not  entitled  to  such  share, 
notwithstanding  such  division,  the  main  estate 
remains  undivided.  Held,  upon  the  facts  of  this 
case,  that  the  widow  was  not  entitled  to  such  share. 
Barahi  Debi  v.  Debkamini  Debi 

I.  L.  R.  20  Calc.  682 


38. 


Hindii      Law — 


Dayahhaga — Acquisition  of  property  through  per- 
sonal exertion  of  some  coparceners  with  slight  assist- 
ance from  joint  funds — Partition — Shares.  Where 
a  joint  family  karbar  was  built  up  after  the  death 
of  one  of  four  brothers  living  jointly  and  governed 
by  the  Dayabhaga  law,  with  some  slight  assistance 
from  the  joint  funds  but  through  the  personal 
exertion  entirely  of  the  three  surviving  brothers, 
in  a  suit  for  partition  of  the  assets  of  the  karbar 
brought  by  the  widow  of  the  deceased  brother,  she 
was  entitled  only  to  a  half  of  the  share  of  each  of 
the  surviving  brothers.  Lal  Chand  Shaw  r. 
Swarnamoyee  Dasi  .        13  C.  W.  N.  1133 

39.  Mitakshara         law — Joint 

undivided  property.  A  Hindu  \iidow,  entitled 
by  the  Mitakshara  law  to  a  proportionate  share 
with  sons  upon  partition  of  the  family  estate,  can 
claim  such  share,  not  only  quoad  the  sons,  but 
as  against  an  auction-purchaser  at  the  sale  in  the 
execution  of  a  decree  of  the  right,  title,  and  in- 
terest of  one  of  the  sons  in  such  estate  before 
voluntary  partition.     Bilaso  v.  Dina  Nath 

L  L.  R.  3  All.  88 

40.  Widow  of  deceased  bro- 
ther. Where  there  has  been  a  general  partition, 
but  some  of  the  property  remains  joint,  the  widow 
of  a  deceased  brother  will  not  participate  in  the 
undivided  residue.  Badamoo  Koowar  v.  Wuzeer 
Singh     .      1  Ind.  Jur.  N.  S.  144  :  5  W.  R.  78 

4L  — — Right  to  an  account — Suit 

for  partition  referred  to  arbitration,  but  property 
not  wholly  partitioned — Infant's  right  to  an  account 
of  his  share  of  the  propirty  partitioned  and  unpar» 
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(A)  Widow — condd. 

titioned.  A,  a  member  of  a  Hindu  joint  family,  died 
leaving  a  widow  and  no  issue.  By  his  will  he  appoin- 
ted B,  C,  and  D,  members  of  the  joint  family,  his 
executors,  and  gave  his  widow  power  to  adopt. 
In  pursuance  of  that  power,  the  widow  adopted  E. 
The  executors  instituted  a  suit  for  partition  of  the 
joint  estates,  and  the  suit  was  referred  to  the 
arbitration  of  Z.  He  died  without  having  parti- 
tioned the  whole  of  the  property,  and  an  applica- 
tion was  then  made  to  the  Court  to  determine  the 
partition.  The  Court  granted  the  application,  and 
the  suit  came  on  for  trial.  The  infant  £^  asked  for 
an  account  to  be  taken  of  the  dealings  of  the  joint 
property,  and  of  the  rents  and  profits  on  behalf 
of  the  estate  of  his  late  father,  from  the  death  of 
his  father  up  to  the  appointment  of  a  receiver. 
Held,  that  in  respect  of  the  properties  remaining 
unpartitioned  the  infant  was  entitled  to  an  ac- 
count of  the  dealings  of  the  joint  property  and  of 
the  rents  and  profits  from  the  death  of  his  father 
up  to  the  time  a  receiver  was  appointed,  but  as 
to  the  properties  already  partitioned,  he  was  not 
so  entitled.  Sarat  Chunder  Singh  v.  Nitye 
Sunder  Singh         .  I.  Ij.  R.  27  Calc.  1013 


42. 


(i)  Wife. 
Mitakshara  law — Share  of 


"wife — Distribution  by  mortgages  and  sales  in  exe- 
cution. By  vs.  1  and  2  of  s.  7  of  Ch.  I  of  the 
Mitakshara,  when  a  distribution  of  ancestral  pro- 
perty is  made  during  the  lifetime  of  a  father  of  a 
family  subject  to  Mitakshara  law,  his  wife,  is  entitl- 
ed to  an  equal  share  with  her  husband  and  her  sons. 
Held,  in  this  case,  that  the  mortgages  by  A  and  the 
sales  in  execution  which  occurred  during  his  life- 
time must,  as  against  the  defendants,  be  taken 
to  be  a  distribution  within  the  meaning  of  those 
verses ;  and  as  possession  was  taken  by  the  de- 
fendants during  A's  lifetime,  it  must  be  considered 
a  distribution  made  within  that  period,  and  there- 
fore the  widow  was  entitled  to  an  equal  share  with 
her  two  sons.  Pursid  Narain  Singh  v.  Honoo- 
MAN  Singh 

I.  I..  R.  5  Calc.  845 :  5  C.  Ii.  R.  576 

Bfldeo  Singh  v.  Mahabeer  Singh 

1  Agra  155 

43.  3Iitakshara    law 

— Ancestral  property.  Under  the  Mitakshara  law, 
where  partition  of  ancestral  property  takes  place 
between  a  father  and  a  son,  the  wife  of  the  father  is 
entitled  to  a  share.  Mahabeer  Pershad  v.  Ramyad 
Singh,  12  B.  L.  R.  [0  ;  Laljeet  Singh  v.  Rajcoomar 
Singh,  12  B.  L.  R.  373  ;  Jodoonath  Bey  Sircar  v. 
Brojonath  Bey  Sircar,  12  B.  L.  R.  385  ;  and  Pursid 
Narain  Singh  v.  Honooman  Sahay,  I.  L.  R.  5  Calc. 
845,  followed.  Sumrun  Thakur  v.  Chundermun 
MissER  .         .         .      1. 1,.  R.  8  Calc.  17 

9  C.  Ii.  R.  415 

Stjndttr  Bahtj  v.  Monohtjr  Lall  Upadhya 

10O.L.R.79 


HINDU  LAW— PARTITION— fonW. 

6.  RIGHT  TO  ACCOUNT  ON  PARTITION. 

1.  ; Right   to   account    of    jmst 

transactions — Share  in  outstanding  debts — Inter- 
est. A  plaintiff  entitled  on  partition  to  half  the 
property  in  the  hands  of  his  brother  is  bound  to 
bring  into  hotchpot  any  ancestral  property,  or  pro- 
perty acquired  from  ancestral  funds  which  may 
be  in  his  own  hands,  but  is  not  liable  to  account  for 
money  received  by  him  from  his  father  while  living 
in  commensality  with  him  and  his  brother,  the  cir- 
cumstances of  such  receipt  not  being  of  a  kind  to 
impute  fraud.  Members  of  an  undivided  Hindu 
family  making  partition  are  entitled  as  a  rule,  not 
to  an  account  of  past  transactions,  but  to  a  divi- 
sion of  the  family  property  actually  existing  at  the 
date  of  partition.  In  a  partition  suit,  the  Court 
ought  not  to  order  an  immediate  money  payment 
by  the  defendant  to  the  plaintiff  of  his  share  in  the 
outstanding  debts  due  to  the  family  estate,  as  if 
such  outstanding  debts  had  been  recovered  and 
the  money  were  in  the  hands  of  the  defendant. 
As  a  member  of  an  undivided  Hindu  family  is  not 
bound  to  effect  a  partition  by  paying  a  certain  sum 
of  money  to  his  co-parceners,  the  Court  in  a  parti- 
tion suit  ought  not  to  award  interest  on  money 
decree  to  be  paid  by  the  defendant  to  the  plaintiff. 
Lakshman  Da  da  Naik  v.  Ramachandra  Dada 
Naik.  Ramachandra  Naik  v.  Lakshman  Dada 
Naik      .         .         .         .     I.  L.  R.  1  Bom.  561 

s.c.  on  appeal  to  Privy  Council. 

I.  Ii.  R.  5  Bom.  48 

2. Account  in  parti- 


tion suit.  Held,  that,  in  the  case  of  joint  enjoy- 
ment by  the  members  of  the  whole  family,  or  enjoy- 
ment by  different  members,  of  different  portions  of 
the  family  property,  the  Court  will  not,  except 
under  special  circumstances,  order  an  account  to  be 
taken  of  past  transactions,  but  will  make  division 
of  the  property  actually  existing  at  the  date  of 
partition.  Lakshman  Dada  Naik  v.  Ramchandra 
Dada  Naik,  I.  L.  R.  1  Bom.  561  :  I.  L.  R.  5  Bom. 
48,   followed.     Konerrav   v.    Gurrav 

I.  Ii.  R  5  Bom,  589 


3. 


Account  of  mesne  profits — 


— Infant  ejected  and  excluded  from  enjoyment  of 
family  property.  The  rule  which  limits  the  right 
of  members  of  a  Hindu  family  seeking  partition  to  a 
division  of  the  family  property  existing  at  the  date 
of  division  does  not  apply  to  the  case  of  an  infant 
who  has  been  ejected  by  the  manager  from  the  fami- 
ly house  and  excluded  from  enjoyment  of  the  family 
property.  In  such  a  case  the  manager  is  bound  to 
account  to  the  infant  for  mesne  profits  from  the 
date  of  his  exclusion.     Krishna  v.  Subbanna 

I.  Ii.  R.  7  Mad.  564 

4.  Liability    of     manager     to 

account  on  occasion  of  partition — Right  of 
members  who  were  minors  at  time  of  management  to 
an  account  from  manager — Manager  also  guardian 
of  minors — Nature  of  account  to  be  rendered  by  a 
manager  on  partition — Family  idol  and  property 
appertaining  thereto — Right  of  mother  to  a  short 
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contd. 

of  estate  on  partition.  A  manager  of  a  Hindu 
family  cannot  refused  to  render  any  account  what- 
ever of  his  management  on  the  occasion  of  a  parti- 
tion or  required  the  other  members  of  the  family  to 
accept  his  ipse  dixit  as  to  the  property  subject  to 
partition.  What  that  account  should  be  so  as  to 
discharge  him  from  his  liability  to  account  as  man- 
ager, and  what  objections  the  other  members  of  the 
family  can  take  to  it,  must  depend  on  the  conduct 
of  the  manager  and  the  other  members  of  the  family, 
the  nature  of  the  property  and  the  circumstances  of 
the  family,  and  cannot  be  stated  in  definite  terms. 
Members  who  were  minors  during  the  management 
cannot  be  taken  to  have  consented  to  the  manage- 
ment, and  are  entitled,  when  they  attain  their 
majority,  to  hold  the  manager  liable  not  only  for 
acts  amounting  to  fraud,  but  also  where  the  manage- 
ment, has  been  grossly  negligent  and  prejudicial  to 
their  interests  ;  the  presumption,  however,  being 
that  in  the  absence  of  evidence  the  property  for 
partition  is  such  as  it  exists  at  the  time  of  the  suit  for 
partition.  A  brother  sued  his  three  brothers  for 
partition  of  their  father's  estate,  which  consisted  of 
moveables  and  immoveables  and  a  banking  business. 
As  senior  member  of  the  family,  he  also  claimed  the 
rajseva  (family  idol)  and  the  property  appertain- 
ing to  it.  The  mother  (K)  of  the  first  three  defend- 
ants, and  M,  the  widow  of  a  deceased  brother  of 
the  plaintiff,  and  N,  his  aunt,  the  widow  of  his 
father's  brother,  were  also  defendants  to  the  suit. 
The  three  brothers  (defendant  Nos.  1,  2,  and  3) 
alleged  that  their  father  had  died  in  1864,  at  which 
time  they  were  minors;  that  the  plaintiff  had  mana- 
ged the  estate  ever  since,  and  had  in  1 865  obtained 
a  certificate  of  guardianship  and  administration  to 
their  estate  under  Act  XX  of  1864  ;  that  the 
plaintiff's  management  had  been  fraudulent, 
improper  and  wasteful  and  prejudicial  to  their 
interests  as  minors,  and  they  contended  that  they 
were  entitled  to  an  account  from  him  of  tlie  property 
at  the  date  of  their  father's  death  and  of  the  pro- 
ceeds, income,  and  profits  from  that  date  to  the 
date  of  suit.  They  contended  that,  as  the  plaintiff 
had  been  appointed  administrator  of  their  estate 
under  Act  XX  of  1864,  he  was  liable  to  account  to 
them  as  a  trustee,  and  was  bound  to  show  that  all 
sales,  purchases,  and  other  transactions  entered 
into  by  him  were  necessary  and  for  their  benefit. 
The  lower  Court  held  that  the  family  being  united, 
the  Minors  Act  did  not  apply,  and  that  the  fact 
that  the  plaintiff  had  obtained  a  certificate  of  guard- 
ianship did  not  enlarge  his  liability  to  account, 
and  that  on  the  authorities  the  manager  of  a  Hindu 
family  was  not  bound  to  account  for  past  transac- 
tions, nor  for  mesne  profits,  unless  in  cases  of  fraud 
■or  gross  extravagance,  and  that  the  state  of  the 
family  property  as  it  existed  at  the  time  of  parti- 
tion was  to  be  the  basis  of  the  distribution.  On 
appeal  to  the  High  Court : — Held,  that  the  defend- 
ants were  entitled  to  an  account  from  the  plaint- 
iff, and  that  it  was  open  to  them  to  raise  objections 
with  regard  to  the  plaintiff's  man  against,     Heldy 
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also,  as  to  the  nature  of  the  account  which  the  plaint- 
iff should  render  of  past  transactions,  that,  having 
regard  to  the  circumstances  of  the  family  and 
the  nature  of  "the  family  property,  the  plaintiff, 
in  producing  the  books  of  the  firm  since  the  father's 
death  which  contained  an  account  of  all  trans- 
actions relating  to  the  firm's  property  and  of  the 
moveable  and  immoveable  property,  had  done  all 
that  he  could  be  expected  to  do,  whether  as  the 
family  manager  or  as  certificated  administrator  of 
the  defendants'  interests  in  the  family  property. 
Held,  also,  that  the  circumstances  that  the  plaintiff 
had  obtained  a  certificate  of  administration  of  the 
estate  of  the  minors  and  sold  their  interests  in 
certain  houses,  without  the  consent  of  the  Court, 
could  not  give  them  a  counter-claim  against  the 
plaintiff,  unless  they  proved  that  they  had  been 
prejudiced  by  the  sale.  As  to  ornaments  purchased 
since  the  death  of  the  father,  it  was  directed  that 
they  should  be  brought  into  hotchpot  by  all  the 
parties  in  making  the  partition.  As  to  remissions 
of  tenants'  rent  and  compromises  of  suits,  although 
a  considerable  loss  was  shown  to  have  resulted  from 
them,  it  was  held  that  the  defendants  had  failed 
to  show  that  they  were  improper  or  uncalled  for, 
and  there  was  no  evidence  to  make  the  plaintiff 
himself  liable  for  them,  or  to  forbid  their  being 
transferred  to  the  general  account.  The  losses 
in  trade  also  were  properly  debited  to  the  general 
business  of  the  firm,  and  the  plaintiff  was  not  per- 
sonally liable  for  them.  Held,  also,  that  the  plaint- 
iff was  entitled  to  take  the  rajseva  (family  idol) 
and  keep  it  with  the  property  appertaining  thereto 
as  the  family  idol  and  the  property  thereof  with 
liberty  to  such  members  of  the  family  as  are  or 
shall  becbme  marjadas  to  have  access  to  it  for  the 
purpose  of  worship.  Held,  also,  that  K,  the  mother 
of  the  first  three  defendants  (step- mother  of  the 
plaintiff),  was  entitled  on  this  partition  to  a  one- 
fifth  share  in  the  estate.     Damodardas  Manek- 

LAL  V.  UtTAMRAM  MaNEKLAL 

I.  L.  R.  17  Bom.  271 


7.  EFFECT  OF  PARTITION. 

1, Finality  of  partition — Ground 

for  re-opening  partition — Fraud — Mistake — Property 
subsequently  recovered.  Partition  once  effected  is 
final  and  cannot  be  re-opened  on  the  ground  of  the 
inequality  of  shares.  It  can  be  reopened  only  in 
case  of  fraud,  or  mistake,  or  subsequent  recovery 
of  family  property.  Mow  Vishwanath  v. 
GoNESH  ViTHAL         ...       10  Bom.  444 


2. 


Apportionment  of  debt  for 


which  father  -veas  jointly  liable — Effect  of 
separation  in  estate.  A  family  having  become 
separate  in  estate  with  apportionment  of  a  debt, 
once  joint,  among  its  several  members,  the  sons  of 
one  of  the  latter,  on  their  father's  decease,  are  not 
liable  for  the  whole  debt  for  which  he  at  one  time 
was  responsible  jointly  with  the  rest  of  the  family. 
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but  only  for  Ms  portion  of  the  debt.     Dijrga- 

PEBSHAD    V.    KeSHOPERSAD    SiNQH 

I.  L.  B.  8  Calc.  656  :  11  C.  I,.  R.  210 
li.  R.  9  I.  A.  27 


3. 


Effect  of  partition  on  liabil- 


ity of  a  divided  son  Tvhere  debt  -was  incur- 
red by  the  father  before  partition — Decree 
against  father  and  execution  proceedings  against 
son^s  property  in  father^  s  lifetime.  In  1890  a 
person'  subject  to  the  Hindu  law  incurred  a  debt 
for  purposes  that  were  neither  illegal  nor  im- 
moral. In  1891  he  divided  the  family  property 
with  his  son,  and  a  house  fell  to  the  son's  share  un- 
der the  division.  In  1893  the  creditors  sued  the 
father  in  respect  of  the  debt,  and,  having  obtained 
a  decree,  sought  in  the  father's  lifetime  to  make 
the  son's  house  liable  in  execution  thereof.  Held, 
that  property  taken  by  a  son  in  partition  cannot 
be  seized  in  execution  in  respect  of  an  unsecured 
personal  debt  of  his  father,  even  though  the  debt 
has  been  incurred  before  the  partition,  provided 
that  the  partition  is  not  shown  to  have  been  made 
with  a  view  to  defraud  or  delay  creditors.     Keish- 

NASAMI  KONAN  V.  RaMASAMI  AYYAB 

I.  li.  R.  22  Mad.  519 


4. 


Contract  by  manag- 


ing member  of  joint  family,  consisting  of  a  father 
and  two  sons — Subsequent  partition,  by  which  one 
son  became  divided — Liability  of  divided  son  {to 
extent  of  family  property  taken  at  the  division) 
for  loss  arising  under  the  contract.  Whilst  a  father 
and  two  sons  were  carrying  on  business  as  an  un- 
divided trading  Hindu  family,  the  father,  as  man- 
aging member,  entered  into  a  contract  by  which 
he  undertook  to  pay  to  plaintiff  any  shortfalls 
that  might  take  place  in  respect  of  consignments 
of  indigo.  Subsequently  to  this  contract,  one  of 
the  sons  became  divided  from  the  family.  Short 
falls  having  occurred,  the  plaintiff  sued  to  enforce 
the  contract  against  the  divided  son  as  well  as  the 
two  other  members  of  the  family.  Held,  that  the 
son  was  Hable  only  to  the  extent  of  the  family 
property  which  had  come  to  him  under  the  parti- 
tion. KrishrMsami  Konan  v.  JRamasami  Ayyar, 
J.  L.  B.  22  Mad.  519,  distinguished.     Ramachan- 

DRA  PaDAYACHI  V.   KONDAYYA  ChETTI   (1901) 

I.  L.  R.  24  Mad.  555 


5. 


Mortgage  of   an  undivided 


share — Joint  Hindu  family — Effect  on  such  mort- 
gage of  a  subsequent  partition.  A  mortgage 
of  an  undivided  share  which,  under  a  partition, 
has  been  allotted  to  another  co-sharer,  cannot,  in 
the  absence  of  fraud,  be  enforced  by  the  mortgagee 
against  the  share  originally  mortgaged,  but  the 
mortgagee's  sole  remedy  is  to  proceed  against 
the  share  which  has  been  allotted  to  his  mortga- 
gor in  lieu  of  the  share  mortgaged.  Byjnath  Lall  v. 
Bamoodeen  Chowdry,  L.  B.  1  I.  A.  106,  and 
Hem  Chunder  Qhose  v.  Thako  Moni  Debi,  I.  L.  B. 
20  Calc.  633,  referred  to.  Amolak  Ram  v. 
Chandan  Singh  (1902)  ^  .    I.  L.  R.  24  All.  483 
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6. Transactions       amounting. 

to  partition  or  separation— iJewnioTi — 
Agreement  to  reunite — Minor — Presumption  when  one 
co-parcener  separates  himself — Agreement  to  remain 
united — Mitakshara  Law.  According  to  the  text 
of  Vrihaspati  (Mitakshara,  Ch.  II,  s.  9),  a  reunion 
in  estates,  properly  so  called,  can  only  take  place 
between  persons  who  were  parties  to  the  original- 
partition.  Semble  :  An  agreement  to  reunite  can- 
not be  made  on  behalf  of  a  person  during  his  minor- 
ity. There  is  no  presumption,  when  one  co- 
parcener separates  from  the  others,  that  the  latter 
remain  united.  Where  it  is  necessary,  in  order 
to  ascertain  the  share  of  the  outgoing  co-parcener, 
to  fix  the  shares  which  the  others  are,  or  would  be 
entitled,  to,  the  separation  of  one  may  be  said  to 
be  the  virtual  separation  of  all.  And  an  agreement 
amongst  the  remaining  co-parceners  to  remain 
united  or  to  reunite  must  be  proved  hkely  any  other 
fact.  In  this  case,  in  which  the  appellant  claimed 
to  be  entitled  on  the  death  of  his  uncle  in  1882  ta 
the  property  of  a  joint  family  by  right  of  survivor- 
ship, one  of  the  members  had  admittedly  separated 
himself  in  1869,  and  no  agreement  by  the  other 
members  to  remain  united  or  to  reimite  had  been 
proved ;  and,  upon  the  circumstances  of,  and  evi- 
dence in,  the  suit,  it  was  held  by  the  Judicial 
Committee  that  the  appellant  had  not  sufficiently 
estabUshed  the  state  of  jointness  between  himself 
and  his  uncle,  which  was  necessary  to  make  his 
claim  successful ;  and  that,  even  had  it  been  estab- 
lished, transactions  in  1889  settled  with  the  appel- 
lant's knowledge  and  consent  amounted  to  a  (Uvi- 
sion  amongst  the  members  of  the  family,  which 
would  defeat  his  claim.  Balabux  v.  Ritkhmabai 
(1903)        .         .         .        I.  li.  R.  30  Calc.  725 

s.c.  7  C.  W.  N.  642 
li.  R.  30  I.  A.  130 

7.  -— —  Suit    by    minor     on    deed 

of  partition — Joint  family — Partition — Par- 
tition deed  giving  certain  advantages  to  minor 
member  of  family — Bight  of  person  so  benefited 
to  sue  on  deed — Specific  Belief  Act  {I  of  l,s77) 
s.  23  (c).  By  a  deed  of  partition  executed 
by  the  adult  members  of  a  joint  Hindu 
family  it  was  agreed  that  a  certain  minor  member 
of  the  family,  represented  in  the  execution  of  the 
deed  by  his  father,  should  receive  a  certain  share 
in  a  particular  village  "  by  right  of  primogeniture,'* 
and  the  agreement  further  recited  that  the  member 
in  question  had  been  put  into  possession  of  the  share 
allotted  to  him.  It  was  further  agreed  that,  in- 
asmuch as  the  property  thus  dealt  with  was  subject 
to  two  mortgages,  the  other  members  of  the  family 
would  be  responsible  for  the  payment  of  the  mort- 
gage debts  and  would  indemnify  the  recipient  of 
the  mortgaged  property  in  case  of  proceedings 
being  taken  against  such  property  for  satisfac- 
tion of  the  mortgage  debts.  Held,  on  suit  by  the 
minor  (after  attaining  majority)  to  compel  reim- 
bursement by  the  other  members  of  the  family, 
that  the  partition  deed  was  enforceable  in  favour 
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of  the  plaintiff,  just  as  much  as,  if  just  and  equitable, 
it  would  have  been  binding  upon  him,  and  that  the 
plaintiff  was  entitled  to  sue  for  any  benefit  which 
the  deed  purported  to  secure  to  him.  Annamali 
Chetti  V.  Murugasa  Chetty,  L.  R.  30  I.  A.  220,  and 
Gandy  v.  Gandy,  L.  R.  30  Ch.  D.  57,  referred  to. 
Held,  alsoy  on  a  construction  of  the  partition  deed, 
that  the  plaintiff  was  also  entitled  to  sue  having 
regard  to  the  terms  of  s.  23  (c)  of  the  Specific 
Relief  Act,  1877.  Awadh  Sabju  Prasad  Singh 
V.  SiTA  Ram  Singh  (1906)     .  I.  L.  R.  29  All.  37 

8.     —    Effect    of  partition    of  fa- 


mily property  between  two  branches  of 
the  family  w^ithout  specification  of  indi- 
vidual shares  of  one  branch.  By  an  award  the 
property  of  a  joint  Hindu  family  consisting  of  an 
uncle  and  two  nephews  was  partitioned,  one  share 
being  allotted  to  the  uncle  and  one  to  the  nephews, 
but  nothing  was  said  as  to  the  shares  to  be  taken  by 
the  nephews  individually,  nor  did  they  express 
any  desire  to  separate.  Held,  that  the  presumption 
was  that  the  share  of  the  nephews  still  continued 
to  be  joint  property  so  far  as  they  were  con- 
cerned. Balhishan  Das  v.  Ram  Narain  Sahu,  I,  L. 
R.  30  Gale.  73S,  distinguished.  Durga  Dei  v. 
Balmakund  (1906)  .    I.  L.  R.  29  All.  93 

9. , Right       of      representation 

— Divided  son  as  nearest  sapinda  does  not  exclude 
divided     grandson     or     great-grandson.     Partition 
does   not   annul   the    filial   relation  nor  the  right 
of   succession  incidental    to    such    relation.     The 
right  of  divided  sons,  grandsons  and  great-grandsons 
of  the  last  male  owner  to  succeed  to  his  divided  pro- 
perty, is  the  same  as  in  the  case  of  undivided  family 
property.     The     right    of     representation     exists 
equally  in  the  former  as  in  the  latter  case,  and  the 
divided  son  will  not,  on  the  principle  of  the  exclu- 
sion of  remoter  by  nearer  sapindas,  exclude  the 
divided  grandson  in  the  succession  to  divided  pro- 
perty of  the  ancestor.  Ramappa  Naicken  v.  Sitham- 
mal,    I.    L.    R.  2  Mad.  184,  referred  to.     Mathu- 
vaduganatha  Tevar  v.  Periasami,  I.  L.  R.  16  Mad. 
15,  referred  to.     Marudayi  v.  Doraisami  Karam- 
BiAN  (1907)    .         .         .   I.  li.  R.  30  Mad.  348 

«.  AGREEMENTS  NOT  TO  PARTITION  AND 
RESTRAINT  ON  PAIITITION. 

1. Condition  against  partition 

— Effect     of     prohibition.     Where     a     neuruputro, 
executed  by  the  father  of  a  joint  Hindu  family  many 
years  before  his  death,  declared  that  his  four  sons 
were  not  to  divide  the  property  ;  but  that  any  single 
member  of  the  family,  desiring  to  make  any  parti- 
cular arrangement,  would  be  bound  by  the  wishes 
of  the  others,  and  it  happened  eventually  that  one 
of  the  sons  predeceased  his  father  \vithout  issue, 
and  another  leaving  two  sons,  who  were  not  bound 
by  the  prohibition : — Held,  that,  as  these  grandsons 
were  parties  having  interest  in  the  property,  con- 
ditions which  do  not  and  cannot  affect  them  ought 
vnot  to  be  held  to  restrain  the  other  co-sharers.    I 
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QucBre:  Is  such  a  provision  in  the  deed  as  that 
which  prohibits  partition  valid,  or  is  it  contrary 
to  Hindu  law,  ultra  vires,  and  null  and  void  ? 
Jeepun  Kristo  Gossamee  v.  Roman ath  Gos'?\mee 

23  W.  R.  297 

2.  Agreement  not  to  parti- 
tion— Perpetuity — Invalid  a/jreement.  An  agree- 
ment between  co-parceners  never  to  divide  certain 
property  is  invalid  by  the  Hindu  law  as  tending  to 
create  a  perpetuity.  Rami.ixoa  Khanapuri  t\ 
ViRTJPAKSHi  Khanapuri    .    I.  L.  R.  7  Bom.  538 

3.  Binding  covenant.    The  mem- 
bers   of    a    Hindu  family,  jointly  and  severally 
interested    in    a    certain    house    and     premises, 
covenanted  for  themselves,  their    heirs,   and  exe- 
cutors, that  the  said   house  and    premises  should 
never  be    partitioned,    except   by    the  unanimous 
consent   of   the    contracting     parties.      Heli    by 
the  lower  Court,  and    confirmed    on  appeal,  that 
Avhether  valid  or  not  as  regards    parties   represen- 
tatives by  purchase,  the  covenant  is  binding  upon 
those   who   are    personally    parties   to   the    deed. 
Ramdhun  Ghose  v.  Anund  Chunder  Oh(^se 

2  Hyde  93 


4. 


Purchaser     of      share      of 


member  of  joint  family— Alienation.  The 
morabcr?  of  a  joint  Hindu  family  entered  into  an 
agreement  not  to  partition  their  estate,  which  was 
to  "  continue  in  one  joint  undivided  occupation  a.s 
at  present."  Held,  that  a  purchaser  at  a  Sheriff's 
sale  of  the  share  of  one  of  the  contracting  parties 
was  not  hound  \>y  the  agreement.  Such  an  agree- 
ment does  not  prevent  a  party  to  it  from  alienating 
his  interests  in  the  estate.  Anand  Chandra  Ghose 
V.  Prankristo  Dutt 

8  B.  li.  R.  O.  C.  14 :  11  W.  R.  O.  C.  19 


5. 


Dedication 


to 


idol— 


Mortgage.     R  D,     a,    Hindu,    died     |X)8se8sed    of 
large  property,  both  real  and  personal,  and  leaving 
surviving  him  two  sons,  P  D  and  A  D,  his  sole 
heirs,  who  after  his  death  came  to  an  amicable  par- 
tition of  some  f)ortion  of  the  joint  estate,  but  con- 
tinued to  hold  jointly  the  family  dwelling-house 
and  the  land  thereto  attached.     On  26th  November 
1849,  P  D  and  A  D  executed  a  deed   of  trust  of  the 
joint  family  dwelling-house,  among  other  proper- 
ties, by  which,  after  reciting  that  they  had  kept 
certain  property  joint,  and  that  they  had  been  per- 
forming the  family  ceremonies,  etc.,  and  that  it 
was  their  intention  that  they  should  be  performed 
in  the  same  manner  at  the  family   dwelling-house, 
and  after  setting  apart  certain  real  property  for  the 
expenses  thereof,  it  was  agreed  that   '*  we  will, 
during  our  lifetime,  jointly  perform  the  said  acta 
after  that  manner  and  according  to  practice  :  on 
the  death  of  one  of  us,  the  survivor  and  the  execu- 
tor or  representatives  of  the  deceased    person  will 
act  after  that  manner  and  according  to  practice 
for  a  period  of  twenty  years  from  the  date  of  the 
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death  of  him  Who  shall  die  last ;  our  executors  or 
representatives   will   jointly   perform,   out  of  the 
proceeds  of  the  aforesaid  real  property,  the  puja 
and    so    forth   at   our   dwelling-house   in   Simla, 
in  Calcutta  and  entertain  strangers  at  the  garden 
Avhich  once  appertained  to  R  S  B.     The  said  real 
property  and  our  dwelling-house  and  the  baitak- 
hana  in  station  Sulkea,  etc.,  neither  we  nor  our 
heirs  or  any  of  them  will  have  the  power  to  make 
a  partition  thereof  during  the  said  prescribed  period. 
On  the  expiration  of  the  said  period,  should  our 
representatives  wish    to    make  a  partition  of  all 
the  said  real  property,  etc.,  having  made  a  division, 
they  will  have  the  power  to  perform  the  acts  and 
ceremonies   separately."   The   said  dwelling-house 
was  thereafter  held  jointly  by  P  D  and  A  D  on  the 
trust  of  the  deed  of  26th  November  1849.     P  D  in 
December   1849  died,  leaving  two   adopted  sons, 
M  D  and  another,  on  the  death  of  whom  the  plaint- 
iff  was  adopted.      P  D  also  left  a  will,  whereby  he 
directed  that  the  purport  of  the  deed  of  26th  Nov- 
ember 1849  should  never  be  violated.     A  D  died 
30th  January  1856,  leaving  a  will  whereof  he  ap- 
pointed the  defendants  N  D,  C  0,  and  8  G,  exe- 
cutors, and  thereby  he  devised  all  his  property, 
subject  to  certain  legacies,  to  C  G  and  8  G.     By 
his  will  he  charged  his  executors  not  to  fail  to  carry 
out  the  agreement.     The  ceremonies  continued  to  be 
performed  as  directed  in  the  deed  by  the  plaintiff 
and  the  defendants  M  D,  N  G,    C    G,    and    8    G. 
By  deed  dated  14th  July  1863,  N  D,CG,  and  8  G, 
mortgaged  for  valuable  consideration,  to  the  de- 
fendant  ABM   certain   property,  including   an 
undivided  share  of  the  said  dwelling-house.     ABM 
afterwards  instituted  a  suit  on  the  mortgage  against 
N  D,  C  G,  and  8  G,  and  by  the  decree  in  that  suit 
it  was,  on  14th  April  1870,  ordered  that  the  de- 
fendants  should   be  absohitely  foreclosed    of    all 
equity  of  redemption  in  the  said  family  dwelling- 
house  and  other  premises  comprised  in  the  mortgage. 
Subsequent  proceedings,  taken  by  ^4  J5  Jf  against 
the  defendants  N  D,CG,  and  8  G,  resulted  in  ABM 
obtaining  a  writ  of  possession  against  them,  which 
he  endeavoured,  but  unsuccessfully,  to  have  exe- 
cuted.    The  present  suit  was  brought  to  have  the 
deed  of  trust  of  November  26th,  1849,  established 
and  to  have  the  trusts  thereof  declared.     In  1854 
two  suits  had  been  brought  in  the  Supreme  Court 
— one  by  ilf  D  and  the  present  plaintiff,  and  the 
other   by   A  D — in  which  suits  decrees  were  made 
declaring  the  will  of  P  D  and  the   agreement  of 
26th  November  1849  to  be  fully  proved  and  estab- 
lished and  binding  on  ^4  D  and  his  heirs  and  the 
representatives  of  P  D.     It  was  found  on  the  evi- 
dence in  the  present  suit  that  the  agreement  of 
26th  November  1849  was  not  fraudulent ;  that  when 
A  D  died,  the  estate  belonging  to  the  representatives 
*  of  P  D,  independently  of  the  property  set  apart, 
was  more  than  sufficient  to  meet  any  claims  against 
'the  estate  oi  P  D  ;  that  the  agreement  of  26th 
November  1849  had,  up  to  the  present  time,  been 
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steadily  acted  on  by  the  representatives  ol  P  D  and 
f^  !^  representatives  oi  A  D  until  very  recently  • 
that  ABM  took  the  mortgage  with  notice  of  the 
agreeement  and  of  the  fact  that  it  was  beintr  acted 
on  under  the  decrees  of  the  supreme  Court  "  Hdd 
that  the  family  dwelling-house  was  not  absolutely 
dedicated  by  the  deed  of  26th  November  1849 
to  the  worship  of  the  deities  and  performance  of 
the  ceremomes  mentioned  therein,  and  therefore 

T*^^''?LT"^''^^^^;  ^^*  *^^  prohibition  in  the 
deed  of  26th  November  1849  against  partition  of  the 
family  dwelling-house  for  twenty  years  after  the 
death  of  the  survivor  of  P  D  and  ^  Z)  implied 
also  that  three   should  be    no   alienation  of  it  for 

^7^S%^^^''^'  ^""^^^  *^^  ^^^  «^  the  twenty  years 
ABM  was  not  entitled  to  possession  in  any  shape 
Anath  Nath  Dey  v.  Mackintosh    8  B.  Ij.  R.  60 

.    ^*  "7:7: p.  ,,     ■ Agreement  restrain 

tng  partihon—Etght  of  purchase  of  share— Trust  for 
idol     By  an  agreement  entered  into  between  five 
brothers,    who    formed    a  joint  Hindu    family  it 
was  provided  that  none  of  the  parties,  "  nor  their 
representatives,  nor  any  person,  should  be  able  to 
divide  the  real  and  personal  property  belonging  to 
the   family  into  shares  ;    that    while  the  male  de- 
scendants of  any  of  the  brothers  lived,  the  sons 
of  the  daughter  of  the  deceased  persons  should  not 
be  entitled  to  the  real  and  personal  properties,  nor 
to  the  proceeds  thereof  ;  that  none  of  the  brothers , 
nor  any  of  their  male  descendants,  should  be  able 
to  adopt  a  son  ;  that  during  the  lifetime  of  the  bro- 
thers, or  of  the  one  of  them  who  should  be  the  last 
survivor,    their   earnings   should     be   regarded   as 
joint  property,  and  that,  if  any  brother  or  son  of  a 
brother    separated   himself   from   the   family,    he 
should  only  get  R20,000  as  his  share."    The  acrree- 
ment   fiu-ther    provided   for   the   maintenance   of 
widows  and  infant  children,  and  that  the  sum  of 
two  lakhs  of  rupees  should  be  taken  from  the  joint 
khatta  for  the  purpose  of  carrying  on  certain  busi- 
ness.    The    family    dwelling-house  had   belonged 
to    the    mother   of   the   brothers.     She    made    a 
gift  by  deed  of  the  house  and  lands  and  houses  ap- 
pertaining thereto  to  an  idol,  and  appointed  her 
sons  managers,  and  directed  that  they  should  live 
in  the  house,  and  should  not  have  power  to  parti- 
tion   or  alienate    any   portion    of   the  properties 
settled.     The  deed  contained  provisions  as  to  the 
disposition  of  the  profits  arising  from  the  lands  and 
houses,    viz.,   to  provide   accommodation  for  the 
families  of  the  managers  and  to  invest  the  surplus 
in  the  purchase  of  lands    in  the  name  of  the  idol. 
A  son  of  one  of  the  brothers  sold  his  share  in  the 
family  property.    In  a  suit  by  the  purchaser  for 
partition  and  an  account  of  the  property : — Held, 
that  the   general   scheme   of  the  arrangement  be- 
tween the  brothers  was  such  as  c6uld  only  be  bind- 
ing upon  the  actual  parties  to  it,  not  upon  a  pur- 
chaser from  one  of  the  parties  and  d  fortiori  not, 
upon  a  purchaser  from  the  heir  of  one  of  the 
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parties.  Anand  Chandra  Ghose  v.  Prankristo  Dutt, 
3  B.  L.  B.  0.  C.  14,  followed.  The  object  of 
the  arrangement  was  to  settle  the  family  property 
upon  trust  for  the  maintenance  of  the  members 
of  the  family  born  and  to  be  born.  This  could  not 
be  done  by  a  gift  and  what  cannot  be  done  by  a 
gift  cannot  be  done  by  the  intervention  of  a  trust. 
The  owner  of  property  cannot  by  mere  contract 
during  his  life  prevent  his  heirs  from  partitioning 
property  after  his  death,  and  such  a  prohibition 
is  not  binding  upon  an  assignee  of  the  heir.  Anath 
Nath  Dey  v.  Mackintosh,  8  B.  L.  B.  60,  distinguished. 
Heldy  also,  that  there  was  a  good  gift  of  the  family 
dwelling-house  to  the  idol,  and  that  the  plaintiff  was 
not  entitled  to  any  share  therein.  Rajendeb  Dutt 
V.  Sham  Chund  Mitter    .      L  L.  B.  6  Calc.  106 


7. 


Agreement  by  joint  owners 


— Joint  'property — Deed  by  joint  oumers  of  the  family 
property  appointing  trustees  for  the  management  of  the 
property,     effect  of — Effect  of  deed  by  joint  owners 
embodying  an  agreement  not  to  partition  the  property. 
By  an  instrument,  purporting  to    be  a  deed  of  trust 
all  the  existing  joint  owners  of  the  family  pro- 
perty deputed  the  management  of  the  property 
to  trustees  for  the  purposes  of  the  family  solely, 
giving  the  trustees  certain  specific  directioife  with 
regard  to  the  management  of  the  property  and  the 
application  of  the  funds.     The  beneficial  rights  of 
the  owners  was  in  no  way  aliened  or  altered  by  the 
deed.     By  a  clause  in  the  deed  the  joint  owners 
bound  themselves  not  to  ask  for  partition  of  the 
property.      Held     (by     Phbab,     J.),      that      an 
arrangement  of  this  kind  can  only  be  operative 
just  so  long  as  all  the  joint-owners  consent  to  its 
being  operative  and  no  longer.      That  it  is  not 
competent  for  owners  of  property  in  this  country 
by  any  arrangement,  made  in  their  own  discretion 
to   alter  the  ordinary  incidents  of  the  property 
which  they   possess ;   a   joint   property   therefore 
cannot  be  made  impartible  in  perpetuity  by  any 
such  arrangement,  though  the  owners  may,  for 
sufficient  consideration,  bind  themselves  to  forego 
their  rights  for  a  specified  time  and  definite  pur- 
pose by  a  contract  which  could  be  enforced  against 
them  personally.     Radhanath  Mttkkrjke  v.  Tar- 

RUCKNATH  MUKERJEE  .  •:*/!       .     8  C.  W.  N.  126 


8. 


Clause  restraining  partition 


or  enjoyment — Otherwise  absolute  gift  of  pro- 
perty. Where  a  Hindu  testator  gave  all  his  im- 
moveable property  to  his  sons,  but  postponed  the 
enjoyment  thereof  by  a  clause  that  they  should  not 
make  any  division  for  twenty  years  : — Held,  that  the 
restriction  was  void  as  being  a  condition  repugnant 
to  the  gift,  and  that  the  sons  were  entitled  to,  parti- 
tion at  once.  Mokoondo  Lall  Shaw  v.  G'onesh 
Chundeb  Shaw        .         .     I.  Ij.  B.  1  Calc.  104 


9. 


Ijand  excluded  from   parti- 


tion of  family  property  and  declared  in- 
alienable— Land  dedicated  to  family  idol — Subse- 
quent purchase  from  escheat  department  of  Qovernment 
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— Sale  in  execution  of  decree.  By  a  partition-deed 
by  the  six  members  of  a  Hindu  family  it  was  pro- 
vided that  part  of  the  land  of  the  family  should  be- 
set apart  for  the  maintenance  of  the  family 
idol  and  should  be  inalienable,  and  the  rest  of  the 
land  was  divided  equally.  Subsequently  the 
Government  claimed  the  dedicated  land  as  an 
escheat,  and  sold  it  to  the  members  of  the  family 
jointly,  of  whom  one  built  a  house  on  part  of  it — 
less  than  one-sixth — with  the  consent  of  the  others^ 
The  house  and  its  site  were  sold  in  execution  of  a 
decree  against  the  builder.  Hdd,  that  the  other 
members  of  the  family  were  not  entitled  to  have  the 
house  removed  or  the  sale  cancelled.  Mall  an 
V.  PuEtJSHOTHAMA  .         .     L  li.  B.  12  Mad.  28T 

9.  SEPARATE  PROPERTY. 

; Partition — Evidence 

— Associating  agnatic  relations  in  the  manage- 
ment of  estate — Maintenance  in  lieu  of  servicer — 
Marriage  expenses,  payment  of.  Held,  on  the 
evidence,  that  there  was  a  partition  of  the 
family  property,  so  that  the  property  in  dispute 
was  the  separate  property  of  the  last  male  holder 
and  that  he  did  not  hold  it  merely  as  a  manager 
of  a  joint  Hindu  family.  The  fact  that  he  availed 
himself  of  the  services  of  the  near  agnatic 
relations  in  the  administration  of  his  property  at 
the  same  time  that  he  gave  them  maintenance  and 
paid  the  expenses  of  their  marriage  and  otlier 
ceremonies  was  not  inconsistent  with  the  position 
as  a  separated  member.  It  was  both  natural 
and  probable.    Dkoki  Singh  v.  Anupa  Sinoh  (1905) 

10  C.  W.  N.  338 

HINDU       LAW— PBESUMPTION       OF 
DEATH. 


—  Person  not  heard  of  for  more 


than  twelve  years.  According  to  Hindu  law 
a  person  who  has  not  been  heard  of  for  more  than 
twelve  years  is  presumed  to  be  dead.  Mankek 
KoEB  V.  Khedoo  Lall        .        .        2  Hay  623 

2. Disappearance — 

Absence  for  twelve  years.  Where  a  Hindu  disappears, 
and  is  not  heard  of  for  a  length  of  time,  no  person 
can  succeed  to  his  property  as  heir  until  the  expiry 
of  twelve  years  from  the  date  on  which  he  was 
last  heard  of.  Janmajay  Mazumdar  v.  Keshab 
Lall  Ghosb        .         .  2  B.  L.  B.  A.  C.  134 

JUNMAJOY  MOJOOMDAB  V.   KeSHUB  LaLL  GhOSB 

10  W.  B  484 

Bulbhuddxtb  Tewabbe  v.  Ram  Tewahee 

1  Agra  159 

3. Absence  for  twelve 

years.  The  rule  of  English  law,  that  a  period  of 
seven  years'  absence  Avithout  tidings  is  sufficient  to 
raise  a  presumption  of  death,  cannot  be  applied  in 
the  case  of  a  Hindu.  The  Hindu  law  has  a  rule  of 
its  own,  requiring  the  lapse  of  Jbwelve  years  befot» 
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an  absent  person  of  whom  nothing  has  been  heard 
can  be  presumed  to  be  dead.  Sakodasundaei 
Debt  v.  Gobind  Mani  Debi 

2  B.  Ij.  B.  a.  C.  157  note 

In  the  matter  of  the  petition  of  Shubno  Moyeb 
DossEE 8W.B.  421 


4. 


Absence  for  twelve 


years — Omission  to  perform  ceremonies  for  death. 
Where  the  husband  disappears  for  the  pie^cribed 
number  of  years,  the  mere  omission  of  ceremonies 
being  performed  by  his  wife  will  not  prevent  the 
presumption  of  death  from  arising.  Ghasee  v. 
Jtjsondee         ....         2  Agra  226 


5. 


Suit    on   bond    against   re- 


presentatives of  obligor — Lapse  of  time  to 
create  presumption.  In  a  suit  upon  a  bond,  the 
plaintiff  having  sued  the  defendants,  not  on  the 
ground  of  their  personal  responsibility,  but  as  the 
legal  representatives  of  the  obligor,  who  was  sup- 
posed to  be  dead  : — Held,  that  the  suit  was  not 
maintainable  before  the  lapse  of  the  time  which 
raises  the  legal  presumption  of  the  death  of  the 
obligor,  unless  there  was  proof  of  special  circums- 
tances which  warrant  the  inference  of  his  death 
within  a  shorter  period.  Kabuppak  Chetti  v. 
Vbriyal        ....         r       4  Mad.  1 

e. Evidence    Act,    s.   lOSSuit 

for  administration.  The  reversioners  next  after 
J.  to  the  estate  of  S,  deceased,  sued  to  avoid  an 
alienation  of  <S's  estate  affecting  their  reversionary 
right  made  by  his  widow.  J  had  not  been  heard  of 
for  eight  or  nine  years,  and  there  was  no  proof  of  his 
being  alive.  Held,  that  his  death  might  be  pre- 
sumed under  the  provisions  of  s.  108,  Act  I  of  1872, 
for  the  purposes  of  the  suit,  although,  in  a  suit  for 
the  purpose  of  administering  the  estate,  the  Court 
might  have  to  apply  the  Hindu  law  of  succession 
prescribed  when  a  person  is  missing  and  not  dead. 
Pahmashae   Rai   v.  Bisheshah   Singh 

I.  li.  B.  1  All.  53 

7.  ■ Inheritance — Missing  person — 

Claim  after  seven  years — Co-owners — Absent 
co-owner — Claim  to  his  share  of  property  a 
question  of  evidence,  net  of  succession.  D,  0, 
and  B  were  co-owners  of  certain  khoti  villages.  B 
disappeared  and  was  unheard  of  for  more  than 
seven  years.  In  his  absence,  D  received  his  (5's) 
share  of  the  rents  and  profits.  0  claimed  to  be 
entitled  to  a  moiety  of  B's  share  therein,  and 
brought  this  suit  against  I).  Hel'^,  that  G  \\  as 
entitled  to  such  moiety.  B,  having  been  absent  and 
unheard  of  for  more  than  seven  years,  might  be 
presumed  to  be  dead  under  s.  108  of  the  Evidence 
Act  (1  of  1872)  ;  and  G,  as  one  of  his  two  sm-vivors, 
was  entitled  to  a  moiety  of  his  property.  Where 
the  right  of  a  party  claiming  to  succeed  to  the 
property  of  another  is  based  on  the  allegation  that 
the  latter  has  not  been  heard  of  for  more  than 
seven  years,  the  question  to  be  decided  is  one  of 
evidence  and  not  a  jjart  of  the  substantive  law 
of  inheritance.     Parmeshar  Rai  v.  Bisheshar  Singh,   \ 

VOL.  n. 
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/.  L.  R.  1  All.  53,  concurre<il  in.     Dhondo  Bhikaji 
V.  Ganesh  Bhikji    .         .  I.  Ii.  B.  11  Bom.  433 


8. 


Presumption  of  date  of  death. 


— Evidence  Act,  ss.  107,  108.     Upon  the  death  of  a 
sonless  Hindu,  his  separate  estate  devolved  upon 
his  two  widows,  the  first  of  whom  had  a  daughter, 
who  had  two  sons,  G  and  S  G,  having  a    son  D. 
After  the  death  of  the  first  widow,  the  second  came 
into  sole  possession  of  the  property  and  so  continued 
till  her  death  in  1882.     At  that  time  8  was   still 
living,  but  G  had  not  been    heara  of  by  any  of  his 
relatives  or  friends  since  1869  or  1870.     In   1884,  a 
purchaser  from  8  claimed  possession  of   the  wholo 
estate,  and  was  resisted  by  D  on  the  ground   that 
the  estate  had,  on  the  death  of  the  second   widow, 
devolvea    on  hia  father  and  8  jointly,  and  8  was 
not  competent  to  alienate  it.  Held,  that  the  question 
whether  the  defendant's  father  was  living  at  the 
time  of  the  second  widow's  death  in  1882  was  a 
question  of  evidence  governed  by  ss.  107  and  108 
of  the  Evidence  Act ;  that  under  the  circumstances 
the  defendant's  father  must  be  held  to  have  died 
prior  to  the  time  referred  to  ;  that  consequently, 
according  to  the  Hindu  law,  the  right  of  succession 
to  his  grandfather's  estate  did  not  vest    in  him 
jointly  with  the  plaintiff's  vendor,  so  as  to  enable 
the  defendant  to  claim  through    him  ;    that  the 
plaintiff's  vendor  was   therefore  competent  to  alie- 
nate   the  entire  estate,    and    the  claim  must    be 
allowed.    Mozhar  Ali  v.  Budh  8ingh,  I.  L.  R.  7  AU. 
297,  Janmajay  Mazumdar  v.  Keshab  Lai    Ghose,  2 
B.  L.R.,  A.  C.  134  ;  Guru  Dass  Na-g  v.     Matilal 
Nag,  6  B.  L.  R.  Ap.  16  :   and    Parmeshar  Rai  v. 
Bisheshar  8ingh,  I.  L.  R.  1  All.    S3,  referred  to. 
Dharup  Nath  v.  Gobind  Saran.     Gobind  Saran 
V.  Dhartjp  Nath       .         .      I.  Ij.  B.  8  All.  614 
9. Validity  of  adoption  depend- 
ing on  Twrhether  natural  son  alive  or  dead 
— Onus    of    proof — Deed    or    will    conferring    estate 
on  a  person  described  as  adopted  son —  Person  net 
heard  of  for     seven  years.     Death   is   to   be   pre- 
sumed after  a  certain  interval  (seven    years) ;  but 
there  is  no  presumption  as  to  the  time  of    death. 
If,  therefore,  any  one  has  to  establish  the  precise 
period  during  these  seven  years  at  which  a  person 
died,  he  must  do  so  by  evidence,  and  can    neither 
rely,  on  the  one  hand,  upon  the    presumption    of 
death,  nor,  on  the  other,  upon  the  continuance  of 
life.     There  is  no  presumption  of  law  that  because 
a  person  was  alive  in  1877,  therefore  he  was  alive 
in  1878.     One  iS  died  in  September  1878,  leaving  a 
widow,  B.  The  year  before  his  death  his  only  son 
(Bala),  a  child  of  eight  years  old,  had  left  his  home 
and  was  never  heard  of  again.    A  few  days  before 
his  death,  8  adopted  the  plaintiff  (his  nephew) 
and  executed  a  deed  of  adoption,  which  stated  that 
he  had  no  hope  that  his  son  Bala  was  alive,  and 
that  he  had  therefore  adopted  the  plaintiff.     The 
deed  further  declared  the  plaintiff  to  be  the  owner 
of  all  5's  property  with  all  the  rights  of  a  natural 
son,  but  provided  that,  in  the  event  of  the  lost  son 
returning,  he  should  have  half.  In  1892  the  plaintiff^ 

8f 
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as  /S's  adopted  son,  brought  this  suit  to  recover 
some  of  S's  property,  which  was  in  the  hands  of  the 
defendants,  who  claimed  it  as  /S's  heirs.  They 
{inter  alia)  impeached  the  plaintiff's  adoption. 
Held,  that,  in  order  to  recover  the  property  as  the 
adopted  son  of  S,  it  lay  on  the  plaintiff  to  prove  a 
valid  adoption.  It  was  a  condition  precedent  to 
prove  that  at  the  death  of  the  adoption  8  was 
without  a  son.  It  was  therefore  for  the  plaintiff 
to  prove  that  Bala  was  then  dead.  There  was  at 
that  time  no  presumption  that  Bala  was  dead, 
and,  there  being  no  evidence  on  the  point,  it  was 
impossible  to  say  when  he  died,  or  consequently 
that  the  adoption  was  valid.  Held,  however, 
that  plaintiff  was  entitled  to  succeed  as  donee 
under  the  deed  of  adoption.  It  was  clearly  ^'s 
intention  to  give  the  estate  to  the  plaintiff  as  being 
his  adopted  son.  But  if  the  adoption  was  invalid, 
the  gift  had  no  effect.  The  onus  here  was  on  the 
defendants.  It  was  for  them  to  show  that  Bala 
was  at  that  date  alive  and  the  adoption  therefore 
invalid.  That  burden  they  had  not  discharged, 
and  the  plaintiff  therefore  was  entitled  to  a  decree. 
Rango  Balaji  v.  Mudiyeppa 

I.  L.  R.  23  Bom.  298 

HINDU       LAW— RECOVERED  ?:  fPRO- 
PERTY. 

Decree  for  possession.    The  Hindu 


law  on  the  subject  of "  recovered "  property 
applies  to  cases  in  which  the  property  has  passed 
from  the  family  to  strangers,  and  has  been  held  by 
them  adversely  to  the  family,  and  not  to  cases  where 
the  property  has  been  held  by  one  claiming  (though 
unfoundedly)  to  be  a  member  of  the  family.  Merely 
obtaining  a  decree  for  possession  is  not  "  recover- 
ing "  the  property.  "  Recovery,"  if  not  made  with 
the  privity  of  the  co-heir,  must  at  least  be  bond 
fide,  and  not  in  fraud  or  by  anticipation  of  the 
intentions  of  the  co-heir.     Bissessur    Chxjckbr- 

BUTTY    V.  SeETUL  ChUNDER  CttUCKlERBUrTY 

9  W.  R.  69 

HINDU        LAW— RESTITUTION        OF 
CONJUGAL  RIGHTS. 

See  Hindu  Law — Marriage. 

. Suit   for   restitution  of 

conjugal  rights — Plaintiff^  s  suit  not  barred  by 
his  being  out  of  caste.  Held,  that  to  bar  a  suit 
brought  by  a  Hindu  for  restitution  of  conjugal 
rights,  the  defendant  must  set  up  some  offence 
of  a  matrimonial  nature  such  as  would  support 
a  decree  for  judicial  separation.  It  is  not  a 
defence  that  the  plaintiff  is  out  of  caste,  nor 
ought  a  decree  to  be  made  c  ^nditional  on  the 
plaintiff  being  restored  to  caste.  Paigi  v.  Sheo 
Narain,  I.  L.  R.  8  All.  7S,  and  Binda  v.  Kaunsilia, 
I.  L.  JR.  13  AU.  126,  referred  to.  Sahadur  v. 
Rajwanta  (1905)   .         .        I.  L.  R.  27  AIL  98 

HINDU     LAW— REVERSIONERS. 

1.  Power  of  Reversioners  to  alien-    Col. 
ATE  Reversionary  Interest  •    6310 


HINDU  LAW— REVERSIONERS— cowW- 

Col. 

2.  Power   of   Reversioners   to     Res- 

train Waste  and  set  aside  Alien- 
ations— 
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(6)  When  they     may     sue     and 

HOW 5323 

3.  Right  to  Possession  .         .         .     6324 

4.  Relinquishment  by  Widow  to  Re- 

versioners   .....     6327 

5.  Arrangements  between  Widow  and 

Reversioners         ....     5328 

6.  Conveyance  by  Widow  with  Rever- 

sioners' Consent  ....     5329 

7.  Remote  Reversioners      .         .         .     6332 

8.  Decree  against  Widow,  effect  of    6333 

See  Declaratory  Decree,  suit  foe — 
Reversioners. 

See  Hindu  Law — 

Adoption — Effect  of  Adoption 

5  C.  W.  N.  20 

Alienation — Alienation   by    Widow 
Debts       .     I.  L.  R.  26  Bom.  206 

Widow — Power    op    Widow — Poweb 
OF   Disposition  or    Alienation. 

See  Limitation   Act.    1877,    Sen.    II — 
Art.  118      .1.  L.  R.  25  Bom.  26 

Arts.  120  and  125 

I.  L.  R.  26  Mad.  488 

Art.  141. 

See   Title — Evidence    and    Proof    of 
Title — Generally. 

L.  R.  28  I.  A.  1 


1    POWER  OF    REVERSIONERS    TO    ALIE- 
NATE REVERSIONARY  INTEREST. 

Expectancy — Sale  or   mortgage 


of  reversionary  right  in  ancestral  'property — Onus  of 
pTJof  »»  contracts  by  reversioners  as  to  their 
expectant  rights — Transfer   of    Property    Act    {IV 


(a). 
-W. 


of  1SH2),  8.  6,  cl. 
prevails  in  the  N. 
povver  in  a  reversioner 
interest  in  expectancy, 
be  the    heir-apparent. 


The  Hindu  law  which 
Provinces  recognizes  no 
to  sell  or  mortgage  his 
even  although  he  may 
It  is  necessary,  when 
money-lenders  in  this  country  seek  to  enforce 
against  the  property  of  a  Hindu  family  a  contract 
of  mortgage  made  by  a  reversioner,  who,  although 
of  age  at  the  time,  )i^ as  then  still  of  tender  years 
and  without  experience  of  business  for  the  Court, 
when  the  question  is  raised  to  be  satisfied  that 
the  reversioner  understood  the  nature  of  the 
transaction  and  the  eflFect  of  the  contract  which 
he  was  entering  into,  or  that  the  reversioner  of  the 
family  property,  in  which  the  reversioner  had  an 


(     5311     ) 


DIGEST  OF  CASES. 


(    6312    ) 


HINDU  LAW— REVERSIONERS— con«^. 

1.     POWER  OF     REVERSIONERS    TO  ALIE- 
NATE REVERSIONARY  INTEREST— ootwZcZ. 

estate  in  expectancy  only,  was  liable  for  the  debt 
in  respect  of  which  the  mortgage  is  sought  to  be 
enforced,  and  that  no  unfair  advantage  was  taken 
of    the    reversioner's     youth     and     inexperience. 

ACHHAN  KUAB   V.    ThAKUH   DaS 

I.  L.  R.  17  All  125 

Affirmed  by    Privy  Council  in  Sham  Sunder  Lal 
V.    ACHHAN  KUNWAB       .  I.  L.  R.  21  All.  71 

L.  R.  25  I.  A.  183 


2. 


Power     of  reversioners  to 


alienate  reversionary  interest — Transfer  of 
Property  Act  {IV  of  1882),  s.  6,  d.  {a)— Hindu 
reversioner's  contingent  right — Mortgage  of  such 
right,  validity  of.  The  interest  of  a  Hindu 
reversioner  expectant  upon  the  death  of  a  Hindu 
female  cannot  validly  be  mortgaged  by  the 
reversioner.  Brahmadeo  Narayan  v.  Harjan  Singh, 
I.  L.  B.  25  Calc.  778,  overruled  by  Sham  Sunder 
Lal  V.  Achhan  Kunwar,  L.  R.  25  I.  A-  IS 8.  Nand 
KiSHOBE  Lal  v.  Kanu  Ram  Tewary  (1902) 

I.  L.  R.  29  Calc.  355 
s.c.  6  C.  W.  W.  395 


3. 


Reversionary  right,  nature 


ot— Transfer  of  Property  Act  {IV  of  1882),  s.  6. 
The  right  of  a  presumptive  reversionary  heir  under 
Hindu  Law  is  no  more  than  a  spes  successionis 
or  expectancy  of  succeeding  to  the  property.  Such 
expectancy  cannot  be  transferred  under  s.  6  of 
the  Transfer  of  Property  Act.  Manickam  Pillai 
V.  Ramalinga  Pillai  (1905) 

I.  L.  R.  29  Mad.  120 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS. 

{a)  Who  may  sue. 


1. 


Suits  by  reversioners — Suit  to 


set  aside  alienations  by  Hindu  widow — Suit  to 
restrain  Hindu  widow  from  committing  waste — 
Contingent  reversionary  interest.  Persons  having 
a  contingent  reversionary  interest  in  lands,  expect- 
ant on  the  death  of  a  Hindu  widoAV,  though  they 
cannot  sue  for  a  declaration  of  title  to  the  lands  as 
against  third  persons,  may  sue  as  presumptive  heirs 
to  set  aside  alienations  of  the  property  made  by  the 
Avidow,  upon  the  ground  of  there  being  no  legal 
necessity  for  such  alienations,  or  to  restrain  her 
from  committing  waste.  Unless  such  suits  could 
be  brought,  it  might  be  impossible,  if  the  widow 
lived  to  a  great  age,  to  bring  evidence  after  her 
death  to  prove  that  there  was  no  legal  necessity  for 
the  alienations.  Nor  would  it  be  possible  to  pre- 
vent the  widow  from  committing  irremediable 
mischief  to  the  estate.  Chotoo  Misser  v.  .Jemah 
Misses  .  I.  L.  R.  6  Calc.  198  :  6  O.  L.  R.  688 

{Contra),   Ram    Monohub   Singh  v.  Kooldeep 
Naeain  Singh  .         .         .         .       11  W.  R.  514 

2.   Alienation        by 

female    tenant   for   life — Waste — Ground   for    .luii. 


HINDU  LAW— REVERSIONERS— ^on«d. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—cowfei. 

(a)  Who  may  sub — eontd, 
A  bill  quia  timet  by  a  reversioner  against  the  daugh- 
ter of  an  intestate  Hindu  in  possession  of  personalty 
dismissed.  A  Court  of  equity  will  not  interfere, 
unless  it  IS  shown  that  there  is  danger  from  the 
mode  m  which  the  tenant  for  life  in  possession  is 
dealing  with  the  property.  The  mere  fact  of  the 
tenant  for  life  keeping  in  hand  for  about  three 
months  part  of  the  corpus  for  the  alleged  purpose 
of  an  eligible  investment  does  not  amount  to  waste 
nor  is  in  derogation  of  the  rights  of  those  entitled 
in  reversion.  Hubby  Doss  Dutt  v.  Uppoornah 
I^^ssEE      ....      6  Moo.  I.  A.  488 

"* Sale  by  widow    in 

excess  of  power— Suit  by  reversioners  for  share  of 
land  sold  on  payment  of  proportionate  amount  of  sum 
properly  lent— Decree  for  redemption.  The  \vidow 
of  a  Hindu  sold  to  the  defendants  a  |K)rtion  of  her 
husband's  estate  for  less  than  its  market  value  and 
for  a  sum  in  excess  of  what  she  was  justified  in 
raising  by  sale.  The  plaintiffs,  two  or  three  rever- 
sioners  entitled  to  the  estate,  sued,  on  the  death  of 
the  widow,  to  recover  from  the  purchasers  two-thirds 
of  the  land  sold  upon  payment  of  two-thirds  of  the 
sum  Avhich  the  widow  was  justified  in  raising. 
Held,  that  the  plaintiffs  were  entitled  to  the  reUef 
claimed.     Subbamanya  v.   Ponnusami 

I.  li.  R.  8  Mad.  92 

4.  — ; -^ Declaratory      de- 


cree, suit  for — Waste  by  Hindu  widow — Suit  to  set 
aside  compromise  by  Hindu  widow.  ^Vhere  the 
next  reversioner  after  a  Hindu  widow  sues,  during 
the  lifetime  of  the  Avidow,  for  a  declaration  that 
a  compromise  made  by  her  is  not  binding  on  him,  it 
is  no  sufficient  ground  for  refusing  the  declaration 
that  the  plaintiff  may  not  succeed  for  many  years 
to  the  possession  of  the  property,  or  that  some  of  the 
property  is  of  a  [perishable  nature.  Upkndba 
Nabain  Myti  v.  GoPEE  Nath  Bera 

I.  L.  R.  9  Calc.  817 :  12  C.  L.  R.  356 


5. 


Alienation 


by 


Hindu  widow — Forfeiture  of  estate — Right  of  re 
versioners.  A  Hindu  \vidow,  entitled  to  a  life- 
estate  only,  granted  a  patni  of  the  lands.  Held, 
first,  that  this  did  not  work  a  forfeiture  entitling 
the  reversioners  to  enter.  Secondly,  (Steer,  J. 
dissenting),  that  the  reversioners  were  not  entitled 
to  have  the  patni  set  aside.  Thirdly,  that  the  patni- 
dar,  being  a  party  to  the  suit  was  entitled  to  appear 
against  that  part  of  the  decree  which  declared 
that  the  act  of  the  Avidow  has  caused  a  forfeiture 
of  her  estate,  as  well  as  against  the  part  of  it  which 
set  aside  his  patni.  Lall  Soondab  Doss  v.  Hurry - 
KissEN  Doss 
Marsh.  118 :  1  Ind.  Jur.  O.  S.  82 :  1  Hay  888 


6. 


Contingent  rever- 


sioner.    A  person  having  onl}^  a  contingent  estate 
during  the  lifetime  of  a  Hindu  widow  is  permitted 

8  F  2 
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HINTDU  LA"W--BEVEIlSION*EBS— conW. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—oowfi. 

(a)  Who  may  sxjTi—contd. 

to  sue  simply  on  the  ground  of  necessity  that  the 
contingent  reversioner  may  be  under  of  protecting 
his  contingent  interest.  It  is  therefore  essential 
to  see  that  he  has  such  an  estate  as  entitles  him  to 
come  in  that  way,  i.e.,  that  he  holds  the  character 
which  he  professes.  Thakooraitst  Sahib  a  v. 
MoHUN  Laix    .         .         .  7  W.  R.  P.  C.  25 

llMoo.  I.  A.  386 


7. 


-  Interest   sufficient 


to  give  right  to  sue.  Held,  under  the  circumstances, 
that  the  plaintiif  had  sufl&cient  interest  to  enable 
him  to  maintain  a  suit  to  question  the  adoption 
of  a  son.  Bbojo  Kjssore  Dossee  v.  Sbeenath 
BosE       ....  8W.  R.241 


8. 


Remote        rever- 


sioner. Suits  to  set  aside  improper  alienations  by  a 
widow  cannot  be  brought  by  those  whose  rights  are 
only  inchoate  and  remote,  as  are  those  of  a  minor 
who  is  only  entitled  in  reversion  after  the  life- 
estate  of  his  mother  and  sister,  in  the  event  of  their 
surviving  their  mother,  whose  alienations  he  seeks 
to  set  aside.  Bam  a  Soonduree  Dosshk  v.  Bam  a 
SooNDUBEE  Dossee  .         .        10  W.  B.  301 


Granting  review  in  s.  o. 
9 


10  W.  B.  133 

Suit  for  declara- 
tion by  a  remote  revtrsioner — Specific  Relief  Act 
(/  of  1877),  s.  42— Parties.  The  plaintiff,  claiming 
a  remote  reversionary  interest  in  the  estates  of  a 
deceased  Hindu,  sued  for  a  declaration  of  the  invali- 
dity of  an  adoption  made  by  the  widow.  It  appear- 
ed that  the  nearer  reversioners  (who  were  in  the  first 
instance  joined  as  defendants  in  the  suit)  refused 
to  call  in  question  the  validity  of  the  adoption,  and 
that  the  plaintiff  himself  had  concurred  in  it  at 
the  time  when  it  took  place.  Held,  (i)  that  the 
plaintiff  was  entitled  to  bring  the  suit  without 
proof  of  fraud  on  the  part  of  the  nearer  reversioners  ; 
(ii)  that  the  nearer  reversioners  were  rightly  im- 
pleaded in  the  suit.  Gitruijnoaswami  v.  Rama- 
lakshmammla   .         .         .    I.  Ij.  B.  18  Mad.  53 


10. 


Suit   by     rever- 


sioner to  set  aside  an  culoption  by  a  Hindu  widow — 
Right  of  suit — Remote  reversioners — Succession  to 
vatan  property — Hereditary  Offices  Act  {Bombay 
Ad  V  of  1886),  s.  2.  The  right  to  sue  to  set  aside 
an  adoption  by  a  Hindu  widow  is,  as  a  general  rule, 
limited  to  the  nearest  reversionary  heir,  and  if  he, 
without  sufficient  cause,  refuses  to  institute  pro- 
ceedings, or  if  he  has  precluded  himself  by  his  own 
act  and  conduct  from  so  doing,  or  has  colluded 
Avith  the  widow,  or  concurred  in  the  alleged  wrong- 
ful act,  the  next  presumable  reversioner  \vi\\  be 
entitled  to  sue.  In  such  a  case,  upon  a  plaint  stat- 
ing the  circumstances  under  which  the  more  dis- 
tant reversioner  claims  to  sue,  the  Court  must  ex- 
ercise a  judicial  discretion  in  determining  whether 


HINDU  LAW— BEVEBSIONEBS— conW. 

2.  POWER  OF  REVERSIONERS  TO  RES^ 
TRAIN  WASTE  AND  SET  ASIDE  ALIENA- 
TIONS— confd. 

(a)  Who  may  sub — contd. 

the  remote  reversioner  is  entitled  to  sue,  and  should 
require  the  nearer  reversioner  to  be  made  a  party 
to  the  suit.  ^1,  a  separate  Hindu,  died  possessed  of 
certain  property,  a  portion  of  which  was  vatan 
land,  and  left  him  surviving  a  widow  i?,  a  daughter 
M,  and  the  plaintiffs,  who  were  his  brother's 
sons.  Subsequent l}?-  R  adopted  F  as  a  son.  My. 
who  lived  with  R  and  F,  did  not  take  any  steps 
to  dispute  the  alleged  adoption.  The  plaintiffs 
now  sued  for  a  declaration  that  the  adoption,  if 
made  in  fact,  was  invalid,  and  that  they  were 
entitled  to  succeed  to  the  property  of  A  on  the 
death  of  his  widow  R.  Held,  that,  as  the  plaintiffs 
were  entitled  under  s.  2  of  Bombay  Act  V  of  1886 
to  succeed  to  the  vatan  property  in  preference  to  M^ 
after  the  death  of  R,  and  were  the  presumptive 
reversionary  heirs  after  R,  to  the  vatan  property, 
and  the  only  persons  interested  in  disputing  the 
adoption  so  far  as  the  vatan  property  was  concerned, 
the  lower  Court  exercised  a  proper  discretion  in 
allowing  the  suit  to  be  maintained  by  the  plaintiffs. 
Anund  Kumvar  v.  Court  of  Wards,  I.  L.  R.  6  Cede. 
764  :  L.  R.  SLA.  22,  and  Oiilab  Singh  v.  Rav  Kurun 
Singh,  14  Moo.  I.  A.  193  :  10  B.  L.  R.  1,  referred 
to  and  followed.     Ramabai  v.  Rawjbav 

I.Ii.  B.  19Bom.  614 


11. 


Suit  to  set  aside 


alierMtion  by  Hindu  widow — Grandsons  of  daughter 
of  alienor's  deceased  husband.  Held,  in  a  suit  to 
set  aside  an  alienation  made  by  a  Hindu  widow  of 
property  which  had  been  of  her  deceased  husband  in 
his  Ufetime,  that  the  sons  of  the  son  of  a  daughter  of 
the  alienor's  late  husband  were,  their  father  and 
grandmother  being  dead,  reversioners,  and  as  such 
entitled  to  sue  to  set  aside  the  alienation  made  by 
the  widow.  Krishnayya  v.  Pichamma,  I.  L.  R.  11 
Mad.  2i7,  and  Babu  Lai  v.  Nanku  Ram,  I.  L.  R. 
22  Calc.  33  \  referred  to.  Shbobabat  Kitabi  v. 
BHAawATi  Prasad    .         .      I.  L.  B.  17  All.  523 


12. 


Suit  to  set  aside 


alieruition — Right  of  remote  reversioner — Relin- 
quishmerU  of  right  of  suit.  Although  a  suit  to  set 
aside  an  alienation,  alleged  to  have  been  illegally 
made  by  a  Hindu  widow,  of  property  belonging  to 
the  estate  of  her  deceased  husband  should  usually 
be  brought  by  the  next  an:l  not  by  a  remote  rever- 
sioner, yet  such  a  suit  may  be  brought  by  other 
than  the  next  reversioner  where  it  can  be  considered 
as  one  brought  by  a  person  who,  by  the  express 
declaration  of  those  having  prior  rights,  was  en- 
titled to  maintain  it  by  reason  of  their  consent,  and 
of  their  relinquishment  in  his  favour  of  the  right 
of  suit.  When  this  relinquishment  is  once  shown, 
the  suit  is  open  to  no  objection  on  the  score  of  its 
having  been  instituted  without  the  plaintiff,  at 
the  time  of  the  institution,  having  shown  that  the 
prior  rights  of  others  had  been  waived  or  abandon- 


I 
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HINDU  LAW— REVERSIONERS— co«<^. 

2.  POWER     OF     REVERSIONERS    TO    RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 

TlOl^S—contd. 

{a)  Who  may  sue — contd. 


ed    in    his    favour. 
Singh 


13. 


Ammur   Singh   v.    Murdun 
2  N.  W.  31 

Right   to    bring 


a  suit  for  declaratory  decree.  A  suit  for  a  declara- 
1;ory  decree  must  be  brought  by  the  nearest  rever- 
sioner ;  but  there  is  no  objection  to  a  suit  by  a  more 
distant  reversioner  when  the  prior  right  of  the 
nearer  reversioner  or  reversioners  have  been 
waived.     Bhikaji  Apaji  v.  Jagannath  Vithal 

10  Bom.  351 


14.  ^ 


Suit  by  rever- 
sioner with  consent  of  reversioner  having  right  to 
sue.  A  suit  by  a  reversioner  to  set  aside  an  ahen- 
ation  is  cognizable  if  the  title  of  the  reversioner  has 
been  injured  by  a  distinct  act  of  alienation,  and  if 
the  widow  who  ought  to  have  brought  the  suit  has 
relinquished  her  life-interest  and  signified  her  assent 
to  the  suit  proceeding.     Bheem  Ram    Chucker- 

BUTTY    V.    HUREE    KiSHORB    ROY       .     1  W.  R.  359 


15. 


Suit  to  set   aside 


adoption — Right  to  sue.  The  mere  possibility  of 
succeeding  to  the  estate  held  by  a  widow  for  life  does 
not  confer  on  the  person  having  it  the  right  to  sue 
to  contest  an  adoption  alleged  to  have  been  made  by 
the  widow.  Such  a  suit  must  be  brought  either  by 
the  presumptive  heir,  or  in  the  case  of  his  refusal 
to  sue,  or  precluding  himself  by  act  or  word  from 
suing,  or  of  his  concurring  in,  or  colluding  with, 
the  alleged  adoption,  by  the  next  reversioner. 
In  the  latter  case,  the  plaint  must  state  why  the 
presumptive  heir  does  not  sue,  and  the  Court  will, 
in  the  exercise  of  its  discretion,  decide  whether 
the  plaintiff  is  competent  to  sue.  Gyanendro 
Nath  Roy  v.  Lobongomunjuri  Dabi 

11  C.  L.  R.  198 


16. 


Alienation       by 


widow — Suit  for  declaratory  decree.  Where  a 
Hindu  widow  in  possession  as  such  of  her  deceased 
husband' s  property  alienates  it,  only  the  person  pre- 
sumptively entitled  to  possess  the  property  on  her 
death  may  sue  for  a  declaration  of  his  right  as 
against  such  alienation,  unless  such  person  has 
precluded  himself  from  so  suing  by  collusion  and 
connivance,  when  the  person  entitled  next  to  him 
,may  so  sue.     Raghu  Nath  v.  Thakuri 

I.  li.  R.  4  All.  16 


17. 


Hindu  widow — 


'Alienation — Suit  by  reversioner  to  set  aside  aliena- 
tion— Nearest  reversioner — Collusion.  The  only 
person  who  can  maintain  a  suit  to  have  an  aliena- 
tion by  the  widow  of  a  childless  Hindu  declared 
i inoperative  beyond  the  widow's  own  life-interest 
is  the  nearest  reversioner  who,  if  he  survived  the 
widow,  would  inherit ;  unless  it  is  shown  or  found 
ithat  he  refused  without  sufficient  cause  to  sue,  or 
precluded  himself  by  his  own  act  from  suing,  or 


HINDU  LAW— REVER8IONERS-^on<<f. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—contd. 

(a)  Who  may  sub — contd. 

colluded  with  the  widow,  in  which  case  only  can 
the  more  remote  reversioners  maintain  such  a  suit. 
Anund  Koer  v.  Court  of  Wards,  L.  R.  8  I.  A.  14: 
I.  L.  R.  6  Calc.  764,  and  RagJ  unath  v.  Thakuri, 
I.  L.  R.  4  All.  16,  referred  to.  Ramphal  Rat  v. 
Tula  Kauri,  I.  L.  R.  6  AU.  110,  and  Madan  Mohan 
V.  Puran  Mai,  I.  L.  R.  6  All.  288,  distinguished. 
Phula  v.  Kanta  Prasad     .  I.  Ij.  R.  9  AU.  441 

18.  Suit  by  rever- 
sioner when  nearest  reversioner  cannot  sue.  ^Vhen 
the  immediate  reversioner  is  in  possession  of  a  part 
of  the  property,  and  not  in  a  position  to  institute 
proceedings  to  set  aside  alienations,  the  next  re- 
versioner is  entitled  to  sue  to  protect  his  own 
future  rights.     Balgobind  Ram  v.  Hirusranee 

2  W.  R.  255 


19. 


Perso-ns  not  (he 


next  reversioners — Right  to  sue.  Where  it  appeared 
there  were  other  persons  nearer  than  plaintiffs,  and 
that  there  had  been  no  disclaimer  of  their  right  on 
their  part: — Held,  that  plaintiffs,  who,  according  to 
the  ordinary  Hindu  law  of  inheritance,  were  not  the 
next  heirs,  could  not  maintain  the  suit.  Goosha- 
EEN  Teekumjee  v.  Pursotum  Lalljee 

3  Agra  238 


20 


Suit  to  set  aside 


adoption — Right  of  suit.  Although  a  suit,  to  con- 
test an  adoption  made  by  a  Hindu  widow  of  a  son  to 
her  deceased  husband,  may  be  brought  by  a  contin- 
gent reversionary  heir,  yet  it  is  not  the  law  that 
any  one  who  may  have  a  possibihty  of  succeeding 
to  the  estate  of  inheritance  held  by  the  widow  for 
her  life  is  competent  to  bring  such  a  suit.  The  right 
to  sue  must  be  limited.  As  a  general  rule  the  suit 
must  be  brought  by  the  presumptive  reversionary 
heir,  that  is  to  say,  by  the  person  who  would 
succeed  to  the  estate  if  the  widow  were  to  die  at  the 
time  of  the  suit.  But  it  may  be  brought  by  a 
more  distant  heir,  if  those  nearer  in  the  line  of 
succession  are  in  collusion  with  the  widow,  or  have 
precluded  themselves  from  interfering.  The  rule 
laid  down  in  Bhikaji  Apaji  v.  Jagannath  VitJuUf 
20  Bom.  A.  C.  351,  approved.  Reference  made 
to  Kooer  Oolab  Singh  v.  Rao  Kurun  Singh,  14  Moo. 
I.  A.  187.  If  the  nearest  heir  had  refused,  without 
sufficient  cause,  to  institute  proceedings,  or  if  he 
had  precluded  himself  by  his  own  act  or  conduct 
from  suing,  or  had  colluded  with  the  widow,  or  had 
concurred  in  the  act  alleged  to  be  wrongful,  the 
next  presumable  heir  would  be,  in  respect  of  his 
interest  competent  to  sue.  In  such  a  case  upon  a 
plaint  stating  the  circumstances  under  which  the 
more  distant  heir  claimed  to  sue,  a  Court  would  ex- 
ercise a  judicial  discretion  in  determining  whether 
he  was  or  was  not  competent  in  that  respect  to  sue, 
and  whether  it  was  requisite  or  not  that  any  nearer 
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HINDU  LAW— REVERSIONEKS— cow/cZ. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN  WASTE  AND  SET  ASIDE  ALIENA- 
TlONS—contd. 

(a)  Who  mat  sub — corUd- 

heir  should  be  made  a  party  to  the  suit.  In  a  suit 
to  have  an  alleged  adoption  set  aside,  the  plaintiff, 
a  minor,  through  his  guardian,  claimed  to  sue,  on 
the  strength  of  being  the  adopted  son  of  the  husband 
of  a  daughter  of  a  brother  of  the  father  of  the 
deceased,  under  whose  authority  the  adoption  was 
alleged  to  have  been  made  by  the  widow,  the 
defendant.  The  Judicial  Committee,  without 
deciding  that,  as  an  adopted  son,  this  minor  had 
the  same  rights  as  a  naturally-born  son,  and  without 
deciding  that  he  would  have  been  entitled,  in  default 
of  nearer  relations,  to  succeed  to  the  estate  of 
inheritance,  after  the  death  of  the  widow,  pointed 
out  that  he  could  only  have  succeeded  as  a  distant 
bandhu,  and  that  he  had  not  a  vested,  but  at  most 
a  contingent  interest.  And  hdd,  that,  there  being 
in  fact  heirs  nearer  in  the  hne  of  succession  than 
this  minor,  the  grounds  of  his  competence  to  sue 
in  respect  of  his  interest,  assuming  that  interest 
to  exist,  should  have  been  made  out  in  the  manner 
above  indicated.  Anund  Kunwar  v.  Court 
OF  Wards.  .  .  .  I.  L.  B.  6  Calc.  764 
8  C.  li.  B.  881 :  li.  B.  8  I.  A.  14 


21. 


CoUuBton  between 


widow  and  transferee.  Hetd^  that  where  the  widow 
and  plaintiff,  the  transferee,  were  engaged  in  a 
f  cheme  for  evading  the  restrictions  put  by  the  Hindu 
law  upon  the  widow's  right  of  aUenation,  and  were 
making  use  of  the  forms  of  a  suit  in  furtherance  of 
the  fraud,  it  was  quite  competent  for  the  lower  Ap- 
pellate Court  to  determine  and  satisfy  itself  (some 
cl  the  jjersons  really  interested  being  minors,  and 
the  transaction  being  open  to  suspicion  as  pre- 
judicial to  their  reversionary  rights)  of  the  true 
nature  of  the  transaction  at  the  instance  of  the 
remote  reversioner,  even  had  the  nearer  reversioner 
been  present  and  consented  to  the  decree  being 
passed  in  plaintiff's  favour.  Dowar  Rai  r. 
BooNDA  Agra  P.  B.  57  :  Ed.  1874,  43 

22.  Collusion  between 


widow  and  next  heir — Bight  of  remoter  reversioner 
to  sue.  Where  a  daughter  was  colluding  with  the 
widow  in  making  a  transfer  of  divided  property: — 
Held,  that  plaintiffs,  the  next  reversioners  after  the 
daughter,  were  competent  to  maintain  the  suit  to 
have  the  transfer  declared  null  and  void.  Jwala 
Nath  v.  Kullu 

3  Agra  55 :  Agra  F.  B.  Ed.  1874, 138 


23. 


Alienation     by 


Hindu  widow — Right  to  sue — Daughters.  The  re- 
Torsioners  of  the  estate  of  a  deceased  Hindu  sued 
his  widow  to  set  aside  an  alienation  of  the  property 
by  her,  as  not  justified  by  legal  necessity.  The 
deceased  had  two  daughters,  who  are  still  living. 
Heldt  that  in  the  absence  of  any  proof  of  collusion 
or  connivance  between  the  widow  and  her  daughters, 
the  plaintiffs,  in  the  presence  of  the  latter,  were  not 


HIN-DU  LAW— BEVEBSIONEBS— con<(f. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—cow^. 

(a)  Who  may  sue — contd. 

competent  to  maintain  the  suit.  Anund  Koer 
V.  Court  of  Wards,  L.  R.  8  I.  A.  14,  referred  to. 
Madaei  v.  Malki     .     .     .      I.  li.  B.  6  All.  428 


24. 


Next    presump- 


tive reversioner — Intervening  woman's  estate.  The 
plaintiff's  grandson  (daughter's  son)  of  a  deceased 
Hindu  sued  during  the  lifetime  of  his  mother  to  set 
aside  a  will  made  by  his  mother's  father  in  favour  of 
an  idol  under  the  management  of  his  step-mother, 
the  testator's  second  wife.  Held,  that,  there  being 
no  evidence  of  collusion  or  contrivance,  the  plaint- 
iff, not  being  the  next  reversioner,  was  not  com- 
petent to  maintain  the  suit.  The  fact  that  his 
mother's  estate,  should  it  ever  come  into  her  pos- 
session, would  be  only  a  hmited  estate,  would  not 
affect  the  plaintiff's  subsisting  position  in  respect 
of  his  right  to  sue.  Madari  y.Malki,  I.  L.  i?.. 
6  All.  428,  followed.     Ishwar  Narain  v.  Janki 

I.  li.  B.  15  All.  132^ 


25. 


Suit  in  lifetime 


of  daughter  of  last  male  owner — Suit  by  reversioner 
to  establish  invalidity  of  a  sale  by  a  widow — Daughter 
of  last  male  holder  not  joined.  Under  the  Hindu 
law  obtaining  in  the  Madras  Presidency,  a  rever- 
sioner is  entitled  to  sue  to  establish  the  invaUdity 
of  a  sale  by  the  widow  of  the  last  male  holder,  not- 
withstanding the  fact  that  he  left  a  daughter,  wha 
was  alive  at  the  date  of  suit,  but  was  not  joined  as  a 
party.     Raohupati  v.  Tirumalai 

I.  li.  B.  15  Mad.  422 


26. 


Alienation — 


Fraud.  S  was  entitled,  under  the  Mitakshara  law 
to  succeed,  on  the  death  of  M,  her  mother,  to  the 
real  estate  of  N,  her  father.  Certain  persons  dis- 
puted /S's  right  of  succession  and  claimed  that  they 
were  entitled  to  succeed  to  ^'s  estate  on  3f 's  death, 
and  complained  that  M  was  wasting  the  estate. 
The  difference  between  such  persons  and  M  and  N 
were  referred  by  them  to  arbitration,  and  an  award 
was  made  and  filed  in  Court  which,  among  other 
things,  partitioned  the  estate  between  S  and  such 
persons.  O,  who  claimed  the  right  to  succeed  ta 
the  estate  on  <S's  death,  sued  for  the  cancellation  o£ 
the  award  on  the  ground  that  it  was  fraudulent 
and  affected  his  reversionary  interests.  Held,.. 
relying  on  Dawar  v.  Boonda,  Agra  F.  B.  57  Ed, 
1874,  43,  that  the  suit  was  maintainable,  notwith- 
standing that  Q  was  not  the  next  reversioner. 
Gauri  Dat  v.  Gur  Sahai     .     I.  li.  B.  2  All.  41 


27. 


-.Partition  between 


widow  and  mother,  both  claiming  life-intcreH — 
Alienation  by  mother — Declaratory  decree.  Upon 
the  death  of  a  Hindu,  a  dispute  as  to  his  separate 
estate  took  place  between  his  mother  and  his  widow, 
which  was  referred  to  arbitration  and  an  award  was 
made  dividing  the  property  between  the  disputants. 
It  did  not  appear  that  either  of  them  claimed  the 
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TIONS— 6ow<d. 

(a)  Who  may  sue — conid. 

property  absolutely,  but  they  disputed  as  to  who 
should  have  a  life-interest  in  it,  and  this  was  the 
subject  of  the  arbitration  and  of  the  award.  Sub- 
sequently the  mother  executed  a  deed  of  gift  of 
part  of  the  property  which  came  to  her  in  favour 
of  her  nephews.  The  daughter  and  the  daughter's 
sons  of  the  deceased,  as  reversioners,  sued  the  donees 
to  set  aside  the  gift,  asserting  that  the  donor  had 
no  power  to  make  it,  having  under  the  Hindu  law 
a  life-interest  only  in  the  property.  Held,  that, 
inasmuch  as  the  donor  was  in  any  circumstances 
entitled  to  maintenance,  and  the  decision  come  to 
upon  the  arbitration  was  to  put  her  in  possession 
of  half  the  property,  but  only  on  the  footing  of  a 
woman's  interest  for  life,  the  defendants  could  not 
set  up  any  title  by  adverse  possession  on  her 
part  to  defeat  the  claim  of  the  reversioners.  Held, 
also,  that  the  plaintitTs  were  competent  to  maintain 
the  suit  as  reversioners  to  the  widow  and  were  en- 
titled to  a  decree  for  a  declaration  that  the  gift 
should  not  affect  any  of  their  rights  as  reversioners 
after  the  widow's  death.  Gopi  Chaitd  v.  Sujan 
KuAB      ....      I.  L.  R.  8  All.  646 


28. 


Alienation      hy 


Hindu  widow — Acquiescence — Bight  to  sue —  Daugh- 
ter. A  reversioner  of  the  estate  of  a  deceased 
Hindu  sued  for  cancellation  of  a  sale-deed  executed 
by  the  widow,  on  the  ground  that  it  was  executed 
without  legal  necessity,  and  for  a  decla^'ation  that 
the  alienation  was  void  and  incapable  of  afEecting 
his  right  of  succession.  A  daughter  of  the  deceased 
was  still  hving  and  had  taken  no  steps  to  set  aside 
the  sale.  Per  Makmood,  J.,  that  mere  delay  by  a 
reversioner  in  instituting  a  suit  to  set  aside  an  ille- 
gal sale  made  by  a  childless  Hindu  widow  cannot 
be  understood  to  amount  to  acquiescence  inthe  sale. 
The  acquiescence  which  would  entitle  a  more  re- 
mote reversioner  to  maintain  the  suit  must  be  such 
as  would  amount  to  an  equitable  estoppel,  preclud- 
ing the  first  reversioner  from  contesting  the  validity 
of  the  sale  made  by  the  widow.  Duleep  Singh  v. 
Sree  Kishoon  Panday,  4  N.  W.  S3,  followed. 
Also  per  Mahmood,  J.,  that  the  existence  of  female 
heirs,  whose  right  of  succession  cannot  surpass 
a  "  widow's  estate,"  does  not  affect  the  status  of  the 
nearest  presumptive  reversionary  heir  to  the  full 
ownership  of  the  estate,  and  that  such  presumptive 
heir  can  maintain  a  suit  for  declaratory  rehef  such 
as  was  prayed  for  in  the  present  suit,  irrespective  of 
the  question  of  collusion  or  concurrence  by  such 
female  heirs  in  the  aUenation  by  a  childless  Hindu 
widow  or  other  female  heir  holding  a  similar  estate. 
Ghunderkoomar  Hazaree  v.  Dwarkanath  Purdhan, 
S.  D.  A.  {1859),  1623,  and  Bal  Gobind  Bam  v. 
Hirusranee,  2  W.  B.  255,  followed.  Bhagwandeen 
Dodbey  v.  Myna  Baee,  11  Moo.  I  A.  487 ; 
Oajapathi  Nilamani  Patta  Maha  Devi  Qaru  v. 
Oajapathi  Bhadamani  Patta  Maha  Devi  Qaru,  L.  B. 
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2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—confei. 

(a)  Who  mat  sub — contd, 

4  I.  A.  212  ;  and  Bam  Lai  v.  Bansee  Dhur,  S.  D. 
A.  N.-W.P.  (1866),  67,  referred  to,  Anund  Koer 
V.  Court  of  Wards,  L.  B.  8 1.  A.  14,  distinguished. 
Per  Oldfieu),  J.,  that  the  nearest  reversioner 
being  the  widow's  daughter  who  herself  could  only 
take  a  hmited  interest  in  the  property  and  who 
had  herself  taken  no  steps  to  set  aside  the  sale  ^ 
the  Court  would  be  exercising  a  proper  discretion  in 
permitting  the  plaintiff  as  the  next  reversioner 
after  the  daughter  to  bring  the  suit.  Baloobind 
V.  Ramkumar  .         .         .    L  L.  R.  6  Calc.  431 


29. 


Bight  of  daugh- 


ter to  sue.  Held,  that  a  daughter  was  competent  to 
sue  during  the  lifetime  of  her  mother,  the  encum- 
brancer, the  daughter  being  the  immediate  rever- 
sioner to  the  property,  and  her  reversionary  right 
being  seriously  threatened.  Golab  Koonwer  v. 
Shib  Sahai       ....  2  Agra  54 


30. 


Son^s    power  to 


sue  in  lifetime  of  mother.  The  daughter's  son  during 
the  lifetime  of  his  mother  is  not  such  a  reversioner  as 
is  competent  to  challenge  the  act  of  his  maternal 
grandmother.  Radha  Kishen  v.  Bukhtawur 
Lall lAgral 


31. 


Suit  to  set  aside 


alienation  of  ancestral  property— Bight  of  remoter 
reversioner  to  sue.  In  a  suit  by  a  reversioner  to  set 
aside  an  alienation  of  ancestral  property,  where 
plaintiff  questioned  the  acts  of  alienation  effected 
jointly  by  his  father  and  his  aunt,  it  was  held  that 
he  was  entitled  to  maintain  the  suit  even  though  his 
father,  and  not  he,  was  the  immediate  reversioner. 
Retoo  Raj  Pandey  v.  Lalube  Pa^dky 

24  W.  R.  399 


32. 


Bight  of  succes' 


fj^Qfi — Nephews.  The  right  of  succession  accrues  to 
nephews  (sisters'  sons)  whether  born  before  or 
after  the  death  of  their  maternal  uncle,  not  on  the 
death  of  the  maternal  uncle,  but  on  the  death  of  hia 
widow ;  and  the  nephews  can  sue  to  question  the 
validity  of  alienations  made  by  the  ^ndow  without 
legal  necessity.  Gobind  Moonee  Dossek  v. 
Sham  Lall  Bysack.  Kaleb  Coomap.  Chowphkv 
V.  Rampass  Saha      .         .         .  W.  R.  1864, 153 

Alienation      by 


33.    

uncle — Bight  of  nephew.  Hd>],  that  a  nephew  is 
not  competent  by  Hindu  law  to  object  to  any  aliena- 
tion of  ancestral  property  directly  or  indirectly 
made  by  his  uncle.  Gunga  Deen  Rawut  v. 
MoDHOo  SuDUN      ....      3  Agra  4 

84,      Bight  of  nephew 

Consent  of  heirs — Daughters-in-law.     A  nephew 

(who  would  be  next-of-kin  entitled  to  the  property) 
can,  with  the  consent  of  his  father  and  his  uncles, 
the  persons  immediately  entitled  to  succeed  to  the 
property,  maintain  a  suit  for  proprietary  possession 


I 
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HINDU  IjAW— BEVERSIONERS— cowfrf. 

2    POWFR      OF    J  REVERSIONERS    TO    RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 

TlO'tiS—contd. 

(a)  Who  may  sue — cotUd- 

against  the  daughters-in-law  of  a  deceased  Hindu, 
who  have  no  other  right  in  the  property  than  a  right 
to   maintenance.     Ladooiah   v.    Sanvaley 

3  Agra  191 

35^ ,  Suit  by  step-son 

or  step-grandson — Suit  in  lifetime  of  widow.  A 
reversioner  in  the  position  of  son  or  step-grandson 
may  sue  in  the  lifetime  of  a  Hindu  Avidow  in  posses- 
sion to  prevent  waste.  Chummun  Mohunt  v.  Ra- 
JENDRA  Sahoo  ...  7  W.  R.  119 


36. 


—    Alienation     by 


widow — Right  of  reversioner  to  sue.  A  sale  by  a 
widow  of  property  derived  from  her  husband,  who 
is  divided  in  interest  from  his  ovm  family,  is  valid 
for  her  life.  Such  a  sale  will  not  be  set  aside  at  the 
instance  of  a  divided  brother  of  the  husband. 
Bhagavatamma  v.  Pampana  Gaud    2  Mad.  393 


37. 


Power  of  rever- 


sioner to  assign  his  interest — Right  of  assignee — 
Waste.  A  reversionary  contingent  interest  subject 
to  the  life-estate  of  a  Hindu  Avidow  may  be  assigned. 
1  he  assignee  of  such  an  interest  is  entitled  to  re- 
strain the  widow  from  committing  waste.  Ry- 
CHUBN  Paul  v.  Peary  Mouee  Dassef, 

Marsh.  622 


88. 


Assignee  of  re- 


versioner— Suit  by  assignee — Widow^s  estate.  Dur- 
ing the  existence  of  a  Hindu  \ndow's  interest  in 
an  estate,  inasmuch  as  she  has  in  her  the  whole 
estate  of  inheritance,  the  assignee  of  a  reversionary 
heir  to  her  husband  has  no  interest  therein  as  such 
assignee,  which  will  enable  him  to  bring  a  suit  to 
have  a  mortgage  and  decree  affecting  the  estate  set 
aside.  This  is  so  even  though  the  assignee  is  the 
next  heir  to  the  property  after  the  assignor. 
Raicharan  Pai.  v.  P.yari  '^Mani  Dasi 

3  B.  li.  R.  O.  C.  70 

Ram  Eunsee  Koonwar  v.  Moheshur  Koonwaji 

IW.  11.338 


39. 


Administration  suit  by  re- 


versioners— Practice — Conduct  of  proceedings. 
Under  Hindu  law,  a  person  entitled  to  an 
estate  in  reversion  expectant  on  the  death  of 
a  Hindu  widow  is  entitled  to  bring  a  suit  for 
administration.  Clowes  v.  Hilliard,  L.  R. 
4  Ch.  D.  413,  distinguished.  If  a  dedication 
by  a  testator,  of  property  to  which  a  rever- 
sionary heir  would  be  entitled  is  not  valid, 
and  the  executors  propose  to  carry  out  the 
dedication,  such  an  act  would  entitle  the 
reversionary  heir  to  seek  the  assistance  of  the 
Court  and  have  the  property  properly  adminis- 
tered. Hem  Chunder  Sanyal  v.  Sarnamoyi,  I.  L. 
R.  22  Calc.  354,  referred  to.  Where  a  person 
entitled  to  an  estate  in  reversion  brings  a  suit 
Against  the  executors  of  the  estate  for  administra- 


HINDU  IiA'W— REVERSIONERS— co7iW. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIN WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—conid. 

(a)  Who  may  sub — contd. 

tion,  and  subsequently  thereto  an  administration 
suit  is  brought  by  one  executor  against  his 
co-executors  and  a  consent  decree  obtained  without 
the  reversioner  being  made  a  party,  such  reversioner 
will  be  entitled  to  bring  his  suit  to  a  hearing  ;  and, 
upon  a  second  decree  being  made,  the  accounts  and 
inquiries  already  had  under  the  first  decree  will  be 
adopted  in  the  second  decree,  so  far  as  it  can  be 
applied  and  the  reversioner,  who  brought  the 
first  suit,  will  be  entitled  to  the  conduct  of  the 
proceedings.  Zambaco  v.  Cassavetti,  L.  R.  11  Eq. 
439;  Mellor  v.  Swire,  L.  R.  21  Ch.  D.  647, 
followed.  RoJOMOYEE  Dassee  v.  Troylukho 
MoHiNi  Dassee  (1901) 

1. 1..  R.  29  Gale.  260 
B.C.  6  C.  W.  N.  267 


40. 


Reversioner,  suit 


by,  to  set  aside  adoption — Reversioner  in  such  suit 
represents  all  interested  in  the  reversion,  but  does  nPt 
in  suits  questioning  cdienuiions — Alienation  by 
limited  owner  gives  rise  to  ordy  one  ca^t^e  of  action. 
Although  in  suits  relating  to  alienations  by  a  quali- 
fied owner,  the  presumptive  reversioner  cannot, 
on  the  current  of  authority,  be  held  to 
represent  remote  reversioners,  yet  in  suits  to  set 
aside  an  adoption,  the  presumptive  reversioner 
ought  on  principle  to  be  held  to  represent  the 
remote  reversioner,  provided  the  matter  is  decided 
after  a  fair  trial  ;  and  this  principle  will  apply 
equally  when  a  remote  reversioner  is  allowed  to  sue 
under  special  circumstances  to  set  aside  an  adop- 
tion. An  xmauthorised  alienation  by  a  qualified 
o%Mier  gives  rise  to  a  cause  of  action  for  a  declaratory 
suit  from  the  dat«  of  alienation,  to  all  reversioners. 
In  such  cases  there  is  only  one  cause  of  action  to  be 
sued  upon.  The  true  purpose  of  the  concession  of  a 
right  of  suit  in  these  cases  is  the  protection  of  the 
interest  of  the  person  or  persons,  ^\ho  may  event- 
ually turn  out  to  be  the  heir  or  heirs,  and  the  objed; 
of  the  legal  proceeding  is  really  the  perpetuation 
of  testimony  which,  owing  to  lapse  of  time,  might 
not  be  available  for  the  heir  when  the  succession 
actually  opens.  The  reversioner  actually  suing 
does  not  only  do  so  for  himself,  but  also  on  behalf 
of  all  the  rest.  Rani  Anund  Koer  v.  The  CoxlH,  of 
Wards,  L.  R.  8  I.  A.  14,  22,  referred  to.  Brojn 
Kishoree  v.  Sreenalh  Rose,  9  W.  R.  463,  465, 
referred  to.  Suits  involving  questions  as  to  adop- 
tions stand  on  quite  different  grounds  from  those 
impeaching  the  validity  of  alienations.  The 
grave  and  imjwrtant  nature  of  disputes  relating 
to  adoptions,  makes  it  desirable  that  the  adjudi- 
cation in  such  cases  should  be  marie  final  as  far  as 
possible.  Where  the  presumptive  reversioner  or 
with  the  ])ermi8sion  of  the  Court,  a  more  remote 
reversioner  brings  such  a  suit,  the  Comii  ought 
to  require  him  to  disclose  the  names  of  other 
persons    interested    in    the   reversion    and   direct 
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(a)  Who  may  sub — eoncld. 

notices  to  be  served  on  them,  to  enable  them  to  be 
made  parties  should  they  so  desire.  Ayyadorai 
jpUlai  V.  Solai  Ammal,  I.  L.  R.  24  Mad.  405,  ap- 
proved. Adilahshmi  v.  Venkataramayya,  13  Mad. 
L.  J.  359,  not  followed.  Chiruvolu  Punnamma 
ix   Chiruvolu  Perrazu   (1905) 

I.  Ij.  B.  29  Mad.  390 


41. 


(6)  When  they  may  sue  and  how. 

-Cause  of  action,  accrual  of— 


•Suit  for  possession — -Effect  on  reversioner  of 
adoption  by  widow.  The  right  of  a  reversionary 
heir  to  succession,  on  the  death  of  a  widow  in  pos- 
session, is  a  contingent  one.  It  is  only  on  the  death 
of  the  widow,  when  his  rights  as  reversioner  are 
converted  into  a  right  to  immediate  possession, 
that  he  is  required  to  sue  for  possession  of  the 
estate.  The  mere  fact  of  the  adoption  of  another 
party  does  not  prejudice  his  rights.  Those  rights 
are  invaded  only  when  the  adopted  son,  on  the  death 
of  the  ^vidow,  takes  possession  of  the  property  as 
adopted  son.  Juggendronath  Banerjeb  v. 
Rajendronath  Holdar   .         .         7  W.  R.  357 


42. 


Suit  for  posses- 


sion of  share  of  estate.  Where  the  plaintiff  was  en- 
titled to  a  share  of  the  estate  of  the  defendant,  a 
widow,  in  case  she  should  die  not  having  exer- 
cised the  right  to  adopt : — Held,  that  a  suit  for  his 
share  on  the  widow's  failure  to  adopt  within  a  year 
must  be  dismissed,  the  plaintiff  having  no  present 
right  to  possession.  S.  162  of  Strangers  Manual, 
H.  L.,  dissented  from.  Raman  Ammal  v.  Subham 
Annavi  alias  Subramaniyan   Annavi 

2  Mad.  399 


43. 


Suit  to  set  aside 


lulienation  of  estate  hy  widoio.  Where  the  transfer 
sought  to  be  set  aside  was  made  by  the  widow  in 
favour  of  her  daughter,  who  was  lawful  heir  to  the 
property  : — Held,  that  the  plaintiff,  a  reversioner, 
had  no  present  ground  of  action,  as  his  reversionary 
right  was  not  prejudiced  thereby.  Udhur  Singh 
V.  Ranee  Koonwar  .         .  1  Agra  234 


44. 


Suit  to  set  aside 


alienation  of  property  in  possession  of  widow. 
Where  property  to  the  immediate  possession  of 
•which  a  Hindu  widow  is  entitled  is  conveyed  away 
by  parties  having  no  right  to  it,  the  cause  of  action 
for  a  suit  to  recover  possession  is  afforded  thereby 
to  the  widow,  and  not  to  the  reversionary  heirs. 
•Joy  Mooruth  Kooer  v.  Balded  Singh 

21  W.  R.  444 


45. 


HINDU  LAW— REVERSIONERS— con<(i. 

2.  POWER  OF  REVERSIONERS  TO  RES- 
TRAIff  WASTE  AND  SET  ASIDE  ALIENA- 
TIONS—concW. 

(6)  When  thby  may  sub  and  how — coneld. 

transaction  affecting  the  inheritance,  so  far  only 
as  it  would  affect  his  probable  share.  Keshava 
Sanabhaqa  v.  Lakshminabayana 

I.L.R.  6Mad.  192 


Suit  for  share  of 


estate  or  to  set  aside  alienation.  A  Hindu  rever- 
sioner, entitled,  after  the  death  of  a  tenant  for  life, 
to  a  share  in  the  inheritance,  cannot  lay  claim  to 
any   definite  share,  nor  can  he  sue  to  set  aside  a 


46. 


Suit  for  compen- 


sation money  paid  to  lessee  of  widow  for  right  of 
working  quarries  on  land  leased  to  him — Quarries 
worked  for  purposes  of  State  Railway — Wade — 
Right  of  widow  to  work  quarries.  Land  inherited 
by  a  widow  from  her  husband  was  leased  by  her. 
The  authorities  of  a  State  Railway  worked  quarries 
on  part  of  it  and  Government  paid  R5,000  as  com- 
pensation to  the  lessee.  The  reversionary  heirs 
sued  to  establish  their  right  to  the  money.  Held, 
that  the  money  paid  by  Government,  whether  re- 
garded as  the  price  of  stone  bought  or  compen- 
sation for  wrong  done,  should  be  regarded  as  part 
of  the  produce  of  the  estate,  and  should  not  be 
treated  as  part  of  the  estate  itself  or  as  proceeds 
of  the  conversion  of  part  of  it  into  money. 
The  right  of  a  widow  to  work  quarries  on  land 
inherited  from  her  husband  considered.  Subba 
Reddi   v.  Chbngalamma     I.  Ii.  R.  22  Mad.  126 


1. 


3.  RIGHT  TO  POSSESSION. 
Suit   for  immediate  posses- 


sion—  Waste  on  account  of  alienation  by  widow 
In  cases  where  the  sale  by  a  Hindu  widow  has  been 
set  aside  on  the  ground  that  no  legal  necessity  has 
been  proved,  before  a  decree  for  immediate 
possession  can  be  giv^en  to  the  plaintiff,  it  must  be 
clearly  proved  that  the  property  has  deteriorated 
owing  to  the  sale  or  has  been  wasted  by  the  pur- 
ihasers.  Chutturdharee  Singh  v.  Hurcoo- 
MAREE      ...  .        .       1  Hay  107 

2.  Right   of  reversioners   on 


alienation  being  set  aside — Act  of  widow 
involving  forfeiture  of  estate.  Although  an  alienation 
of  property  by  a  widow  for  other  than  allowable 
purposes  may  be  declared  void,  yet  the  reversioners 
are  not  entitled  to  immediate  possession,  unless 
the  widow  has  committed  some  act  involving  for- 
feiture of  the  property.  Kishnee  v.  Khkalwk 
Ram 2N.W.4a4 

Bamasoonduree  Dosske  v.  Bama  Soonourbb 

DossEE 10  W.  R.  188 

in  which  case,  however,  a  review  was  granted. 

See  so.  .         .         .       10  W.  R.  801 

RUGHOOBAR  Dyal  Singh  V.  Bhekaree  Sinoh 

22  W.  R.  472 


3. 


Suit  for  possession  on  ac- 


count of  "waste — Alienation  by  widow  not  involv- 
ing forfeiture.  Plaintiff,  who  was  the  reversioner  of 
her  father's  estate,  sued,  during  the  lifetime  of  her 
mother,  who  held  a  life-estate  as  widow  of  her 
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husband,  for  possession  of  such     estate,  on     the 
ground    that   her    mother    had,    without   reason, 
alienated  the  whole  estate,  with  a  few  slight  ex- 
ceptions, absolutely  to  certain  persons,  who  had 
again   re-sold    portions   thereof.     The   defendants 
pleaded  that  the  suit  would  not  lie  in  the  lifetime 
of    the    plaintiff's    mother.     It    was    found    that 
the   alienations   were  not  fraudulent.     Held,  that 
the  plaintiff  was  not  entitled  to  have  possession  of 
the  property  delivered  to  her,  inasmuch  as  the 
alienation  did  not  amount  to  a  total  destruction 
of  the  benefit  derivable  from  the  right  of  succession, 
and  could  not    therefore   be    called   waste,  but 
that  she  was  entitled  only  to  a  declaration  that  the 
alienation  made  by  the  widow  and  the  subsequent 
alienations  by  her  alienees  should  not  affect  or 
prejudice  the     plaintiff  or  reversioner's  interests 
beyond    the     lifetime    of    the     \\idow.     Muddfn 
MoHuiT  Shaha  V,  Anundmoyi    •   5  C.  L.  K.  49 

4,*" Alienaiion       by 

widow — Fraud,  proof  of.  A  Hindu  widow  being 
in  possession  of  certain  laldiiraj  lands  in  which  she 
had  a  life-interest,  the  zamindar  brought  a  suit 
against  a  minor  reversioner  and  others  to  resume  the 
land,  obtained  an  ex  farte  decree,  and,  whether 
under  colour  thereof  or  not,  afterwards  obtained 
possession.  The  widow,  who  was  then  dispossessed, 
brought  a  separate  suit  to  recover  the  property,  in 
which  the  reversioner,  who  had  meantime  come  of 
age,  was'  joined  as  a  co-plaintiff.  Owing  to  a  peti- 
tion presented  by  the  widow,  this  suit  -v^  as  treated 
as  having  come  to  an  end.  Held,  that,  in  the 
circumstances,  and  the  consequent  jeopardy  to  the 
title  of  the  reversioners,  the  reversioner  above 
referred  to  was  competent,  without  showing  fraud 
on  the  part  of  the  widow,  to  bring  a  suit  to  have  the 
land  reduced  to  his  possession,  and  to  prevent  the 
zamindar  from  acquiring  title  by  adverse  possession. 
Chundeb  Koomab  Gangooly  v.  Raj  Ktshen 
Baneejee      ....        14W.K.822 


5. 


Collusion        of 


widow  with  parties  in  adverse  possession.  Suit  by 
a  Hindu'  daughter,  for  herself  and  as  guardian  of 
her  minor  son,  to  recover  possession  of  her  deceased 
father's  separate  estate.  The  legal  represent- 
atives of  the  estate  were,  first  the  deceased's 
widow,  and  after  her,  the  plaintiff  and  her  son. 
The  widow  not  only  failed  to  occupy  and  manage 
the  estate,  but,  in  collusion  with  the  other  defend- 
ants claiming  under  a  hostile  title,  abandoned 
her  rights,  alleging  that  her  husband  was  not 
separate,  but  a  member  of  a  joint  family,  and  left 
the  hostile  holders  undisturbed.  To  preserve 
the  separate  estate  from  becoming  extinguished  by 
the  operation  of  the  law  of  limitation,  it  was  neces- 
sary to  remove  the  adverse  occupants  and  to  place 
the  estate  in  the  possession  of  some  person  to  be 
appointed  to  represent  it ;  and  as  the  widow  (the 
legal  representative)  never  was  in  possession  and 
did  not  ask  for  it,  but  repudiated  all  claim  to  it, 
it  was  held  that  no  one  had  a  better  right  to   the 
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possession  than  the  plaintiff,  and  possession  was 
accordingly  decreed  to  her  as  manager  during  the^ 
widow's  lifetime.  Gtjnesh  Dutt  v.  Lali  Muttee 
KooEB 17W.R.U 

Sfe  Radha  Mohun  Dhur  v.  Ram  Das  Dey 
E^  3  B.  L.  B.  A.  C.  362  :  24  W.  R.  86  note 

Shama  Soonduree  Chowdhrain    v.    Jumoona 
Chowdhrain     ....       24  W.  R.  86 


6. 


Right  to   manage   property 


as  trustee — Alienation  by  widow  without  necessity 
—  Waste.  When  a  widow  is  proved  to  have 
made  alienations  without  legal  necessity,  the 
reversioner  may  be  appointed  to  act  as  her  trustee. 
DiNKiSHEN  Shatrah  V.  Gfnoadhur  ^Iookerjee 

2  Hay  582 


7. 


Agreement  to  divide  rever- 


sion— Agreement  to  divide  reversion  when  it  should 
fall  in,  creates  no  vested  righi,  but  only  right  to  claim 
specific  performance.     Three  brothers,  S,  R  and    K 
and   their    father    made  an    arrangement    which 
amounted  to  a  division  of  the  family  properties. 
The  father  and    B    and    K    continued,    however, 
to    live     together.        The    father     died    first  and 
then  i?,    leaving    him     surviving    A,    his  widow, 
and  By  his  daughter.     A    and   B   did    not    claim 
jR's  share,  but     were  content    vnih    maintenance. 
ITiere     was,    however,    no      surrender   by  A  of 
her  rights.     S    and  K    entered    into    an    agree- 
ment  between   themselves  to   the  effect  that   K 
should  enjoy  JB's  share  and  maintain  A  and  B,  S 
being  given  a  small  piece  of  land  at  once,  and  that 
after  id's  death  S  was  to  take  half  of  iJ's  share. 
B  died   unmarried   in   i4's   life-time  and   S   pre- 
deceased A  who  died  in  1891.     In  a  suit  brought 
in  1901  by  the  son  of  S  to  recover  one-half  share 
of  ^'s  property  ;     Held  (Wallis,  J.,   dissenting), 
that  K  and  S  were  expectant  reversionary  heirs 
and  the  agreement  between  them  was  in  effect  to 
divide  the  reversion  when  it  should  fall  in.     The 
right  of  K  as  such  presumptive  reversionary  heir 
was  incapable  of  transfer  on  the  principle  embodied 
in  8.  6  of  the  Transfer  of  Property  Act,  and  the 
agreement  did  not  operate  to  vest  any  property 
in  S  as  from  the  date  of  agreement  and  the  suit 
was  not  therefore  maintainable.     Per  Bod  dam,  J. — 
The  agreement  gave  only  a  right  to  claim  specific 
performance  thereof   when    the   reversion    should 
fall  in,  which  right  became  barred  as  it  was  not 
enforced    within   the    statutory    period    after    the 
death  of  the  widow.     Per  Wallis,  J.     The  widow 
not  having  claimed  her  husband's  share  and    hav- 
ing contented  herself  with  maintenance,  S  and  K 
were  not  in  the  position  of  expectant  heirs,  although 
the    widow    by   asserting  her  right  might  have- 
reduced  them   to  that  position.     Under  the  cir- 
cumstances, the  a^eement   was  something  more 
than  a  mere  contract  on  the  part  of  K  to  convoy 
to  5  a  half  share  on  the  widow's  death.     The  effect 
of  the  agreement  was  to  give  S  a  vested  interest 
in  a  half  share  in  the  lands  to  take  effect  in  posses- 


J 
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si  on  on  the  widow's  death  and  the  suit  was  there- 
fore maintainable.     Pindipeoltj  Sooeapabajtt  v. 

PlNDEPBOLTJ  VeEEABHADEUDU  (1907) 

I.  Ii.  B.  80  Mad.  486 

4.  RELINQUISHMENT   BY  WIDOW  TO   RE- 
VERSIONERS. 

Effect    of    relinquishment 


by  female — Title  of  revemioner  on  relinquuh- 
merit.  Ihe  succession  of  females  according  to 
Hindu  law  is  not  regular  succession  and  is  not 
based  upon  the  ordinary  theory  of  spiritual  benefit. 
Therefore,  if  they  relinquish  their  rights  in  favour 
of  the  reversioner,  the  case  is  again  brought  back 
to  the  normal  state  of  succession,  the  effect  being 
to  vest  in  him  aj^complete  title.  Gu^^GA  Pebshap 
KuE  V.  Shumbhoonath  Bueman    .  22  W.  R.  393 


2. 


Effect   of  relinquishment 


by  vridLOVr—  Consent  of  reversioners — Belinquish- 
ment  to  second^  reversioners.  According  to  Hindu 
law,  a  widow  in  possession  can  relinquish,  and,  by 
relinquishing,  anticipate  for  the  reversioners  their 
period  of  succession.  A  relinquishment  in  favour 
of  second  reversioners  is  also  valid  if  made  with  the 
consent  of  the  first  reversioners.  Pbotab  Chdndee 
Roy  Chowdhey  v.  Joy    Mokee    Dabee  Chow- 

DEAIN     ......      1  ^.  E..  98 

3. Surrender  of  life- 
estate — Title  of  reversioners.  The  surrender  of 
her  estate  by  a  Hindu  widows  or  mother  to  persons 
who  at  that  time  are  unquestionably  the  heirs  by 
Hindu  law  of  the  person  from  whom  she  has  in- 
herited, Aests  in  those  persons  the  inheritance 
which  they  would  take  if  she  at  that  time  ^were  to 
die.  Shama  Soondnree  v.  Sural  Chunder  Dutt, 
8  W.  JR.  500,  and  Ounga  Pershad  Kur  v.  Shum- 
hhoonath  Burman,  22  W.  R.  393,  followed.  Nofeb- 
Doss  Roy  v.  Modhu  Soondaei  Buemonia 

5  I.  L.  B.  5  Calc.  732  :  5  C.  L.  B.  551 

4. Surrender  of  possession  by 

•widow  in  consideration  of  maintenance — 

Arrangement  by  reversioners  to  pay  widow  mainten- 
ance for  her  life  instead  of  possession  of  property. 
Where  persons  who  are  presumptively  the  next  in 
succession  to  a  widow  come  into  an  arrangement  by 
which  she  surrenders  possession  to  them  and 
receives  a  maintenance  from  them,  such  arrange- 
ment must  be  held  to  be  binding  as  a  family  ar- 
rangement, and  would  not  be  altered  by  one  or 
other  of  the  reversioners  dying  during  the  lifetime 
of  the  widow.  Lalla  KrNDEE  Lael  v.  Laela 
KaleePeeshad       .         .         .       22W.  B.  307 


5. 


Acceleration    of  succession 


by  Hindu  wido'W — Surrender  of  life-estate  by 
widow  to  heir.  A  Hindu  widow  can  accelerate  the 
succession  of  the  heir  by  conveying  absolutely  her 
life-estate  to  him,  but  it  is  essential  that  she  should 
surrender  her  estate,  so  that  the  whole  estate  should 
become  at  once  vested.     A  Hindu  widow  executed 
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4.  RELINQUISHMENT    BY    WIDOW  TO  RE- 
VERSIONERS-conc/d. 

an  ikrarnama  in  favour  of  her  daughter's  son,  then 
apparently  the  heir  who  would  ultimately  succeed, 
but  adding  that  she  would  retain  possession  for  her 
own  life.  Held,  that  this  could  not  operate  to 
exclude  the  daughter,  nor  after  her  the  son  of 
another  (deceased)  daughter,  not  born  at  the  date 
of  its  execution.  Behaei  Lal  v.  Matho  Lal 
Ahie  Gayawal         .        •  I.  Ii.  E.  19  Calc.  236 

I.  Ii.  B.  19  I.  a.  30 


5.  ARRANGEMENTS  BETWEEN  WIDOW  AND 
REVERSIONERS. 

L  . Arrangement   by   next  re- 
versioner allowing  her  to  keep  possession 

■ — LodS  of  rights  by  widow  on  re-marria/je — Act 
XV  of  1850,  s.  2.  Where  a  widow  having  lost  her 
rights  in  her  husband's  estate  on  account  of  re- 
marriage under  the  provisions  of  s.  2,  Act  XV  of 
1856,  was  allowed  to  retain  possession  by  the  next 
reversioner  : — Held,  that  such  arrangement  by  the 
next  reversioner  was  only  binding  upon  him,  and 
not  on  the  heirs  of  such  reversioners,  who,  on  the 
death  of  the  former,  were  entitled  to  sue  for  posses- 
sion of  the  property  by  dispossessing  the  \\ido\\-. 
Kaisho  V.  Jumna  .         .     1  Agra  140 


2.  Belinquishment   by  Hindu 

Tvido'vsr  of  her  life- interest  to  reversioner — 

Gift  by  reversioner  to  widow  of  moiety  of  eatate — 
Declaratory  decree,  suit  for — Suit  by  reversioner 
in  lifetime  of  widow — Right  of  suit — Specific 
Relief  Act  {I  of  1877),  s.  42.  M  died,  possessed  of 
certain  immoveable  properties,  and  leaving  two 
v^idows,  one  of  whom  died  shortly  after  him,  leav- 
ing a  daughter's  son  R.  The  other  widow,  S,  came 
to  an  arrangement  with  R  under  which,  on 
9th  December  1889,  two  deeds  Mere  executed,  by 
the  first  of  which  S  relinquished  to  R  her  life- 
interest  in  the  properties  she  inherited  as  widow 
of  M,  and  by  the  other  R  conveyed  to  S  an  absolute 
right  in  half  the  properties  so  relinquished,  retaining 
the  other  half  himself.  R  died;. on  27th  November 
1890,  and  his  widow  P  came  into  possession  of  the 
half  share  of  the  properties  belonging  to  him.  In  a 
suit  by  the  plainifF,  as  the  next  reversionary  heir 
of  M  for  a  declaration  that  the  deeds  were  invalid, 
and  did  not  affect  his  reversionary  right : — Held, 
that  the  suit  was  maintainable  in  the  lifetime  of  the 
widow.  Isri  Dut  Koer  v.  Hanshutti  Koerain,  I.  L.  R. 
10  Calc,  324:  L.  R.  10  I.  A.  150,  referred  to. 
Pirthi  Pal  Kunwar  v.  Guman  Kunwar,  I.  L.  R.  17 
Calc.  933  :  L.  R.  17  L  A.  107  ;  Bhujendro  Bhusan 
Chatterjee  v.  Triguna  Nath  Mookerjee,  I.  L.  R.  8 
Calc.  761 ;  and  Kattama  Natchiar  v.  Dorasirga 
Taver,  15  B.  L.  R.  83  :  23  W.  R.  314  :  L.  R.  2 
I.  A.  169,  distinguished.  Held,  also,  follo\ving  the 
case  of  Nobokiahore  Sarma  Roy  v.  Harinath  Sarma 
Roy,  I.  L.  R.  10  Calc.  1102,  that  the  moiety  of 
the  properties  which  was  given  by  S  to  J?,  was 
absolutely  alienated  in  his  favour,  and  the  plaintift 
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vas  not  entitled  to  question  the  validity  of  the 
alienation,  so  far  as  that  portion  of  the  properties 
yvas  concerned.  Held,  further,  that,  though  the 
eflect  of  the  decision  in  NohoJcifhore  Sarma  Roy 
V.  Harinaih  Sarma  Roy  is  to  make  the  widow  and 
the  presumptive  reversioners  competent  to  deal 
with  the  estate  absolutely  for  certain  purposes, 
the  widow  cannot,  with  the  consent  of  the  presump- 
tive reversioner,  convert  her  life-interest  in  any 
portion  of  her  husband's  estate  which  she  retains  for 
herself  into  an  absolute  interest  freed  from  all 
restraint  on  alienati'^^n.  Bdiari  Lai  v.  Madho 
Lai  Ahir  Cayaical,  I.  L.  R.  19  Calc.  236,  referred 
to.  The  plaintiff  was  therefore  entitled  to  a 
declaration  that  the  deeds  v.^ere  inoperative  in 
affecting  his  reversionary  interest,  so  far  as  regarded 
the  moiety  in  possession  of  S.  Hem  Chunder 
Sanyal  v.  Sarnamoyi  Df.bi 

I.  Ii.R.  22Calc.  354 

8.  Hindu  "widow,  alienation  by 

• — Release  by  reversioners,  effect  of — Suit  for 
fcssession  after  death  of  the  ividow — Estoppel. 
When  a  reversioner  whose  title  accrues  on  the  death 
of  a  Hindu  widow  is  found  to  have  relinquished  for 
consideration  his  interest  in  favour  of  the  widow 
by  a  deed  during  her  lifetime,  he  is  not  entitled 
to  maintain  a  suit  for  possession  after  the  death  of 
the  widow  against  a  person  who  had  purchased  the 
property  from  the  widow  several  years  before  the 
relinquishment  by  the  reversioner.  Kali  Kishore 
Pal  v.  Abdul  Karitw        .         .     2  C.  W.  N.  132 

4.  ^- Contract  made  in  settle- 
ment of  disputes  as  to  estate—  Condition  res- 
training power  of  leasing  f/roperty — Transfer  of 
Property  Act  {IV  of  18S2),  ss.  10  and  15.  In  an 
ikrarnama  executed  by  a  Hindu  widow  on  the  one 
side  and  her  husband's  cousins  on  the  other,  in 
settlement  of  disputes  regarding  her  husband's 
estate,  one  of  the  conditions  agreed  upon  was  that, 
if  either  of  the  parties  should  want  to  execute  a 
lease  jointly,  or  individually, ''  it  would  be  executed 
and  delivered  by  mutual  consultation  of  both  the 
parties  ;"  and  if  ''  the  document  be  not  signed  and 
consented  to  by  both  the  parties,  it  shall  be  null 
and  void."  In  a  suit  brought  on  the  basis  of  the 
ikrarnama  to  set  aside  a  lease  granted  by  the 
widow  :-—Heldf  that  there  is  nothing  in  any  statute 
law  which  renders  such  a  provision  inoperative  ; 
neither  ss.  10  and  15  of  the  Transfer  of  Property 
Act  (IV  of  1882)  nor  any  principle  underlying 
them  is  applicable  to  it ;  it  is  not  an  unreasonable 
provision ;  there  was  no  absence  of  equity  in  the 
arrangement,  and  effect  should  be  given  to  it. 
KuLDip  Singh  v.  Khbtbani  Koer 

.  I.  li.  K.  25  Calc.  869 

•  2  C.  W.  N.  463 

6.  CONVEYANCE  BY  WIDOW  WITH  REVER- 
SIONERS' CONSENT. 

!•  — Effect    of     conveyance     by 

■widow     and  reversioners— Ttrte    of    alienee. 


HINDU  LAW— REVERSIONERS— conW. 

6.  CONVEYANCE  BY  WIDOW  WITH  REVER- 
SIONERS'  CONSENT— cowfrf. 

A  Hindu  widow  in  possession  and  the  apparent  next 
taker,  by  joining  in  one  conveyance,  can  make  a 
complete  title.     Kishen  Geer  v.  Busgeet  Roy 

14  W.  R.  379 

Trilochun  Chuckerbutty    v.  Umesh  Chunder 
Lahiri 7  C.  L.  R.  571 

2. ■ Alienation      for 

legal  necessity,  binding  effect  of,  on  other  rever- 
sioners— Consent  of  next  reversioner.  Under  the 
Hindu  laAv  current  in  Bengal,  a  transfer  or  convey- 
ance by  the  widow  upon  the  ostensible  ground  of 
legal  necessity,  such  transfer  or  conveyance  being 
assented  to  by  the  person  who  at  the  time  is  the 
next  reversioner,  will  conclude  another  person,  not 
a  party  thereto,  who  is  the  actual  reversioner,  upon 
the  death  of  the  widow,  from  asserting  his  title 
to  the  property.  Nobokishore  Sarma  Roy  v. 
Hari  Nath  Sarma  Roy     .  I.  L.  R.  10  Calc.  1102 


3. 


Power   of  remoter 


reversioner  to  question  alienation.  Observations 
on  the  power  of  a  remoter  reversioner  to  question 
alienations  by  a  Hindu  widow  in  which  the  next  re- 
versioner has  concurred.     Sia  Dasi  i;.  Gqr    Sahai 

I.  L.  R.  3  All.  362 


4. 


Ratification  by  reversioner 


of  conveyance  by  widow — Receipt  of  rent  by 
reversioner  from  alienee  of  widow — Subsequent 
suit  to  set  aside  alienation.  Where  a  tenure 
granted  by  a  widow  is  recognized,  after  her  death,  h^ 
the  reversionary  heir,  who  receives  rent  from  the 
holder  of  the  tenure,  such  receipt  amounts  to  a 
ratification  of  t<J»e  tenure,  and  a  suit  to  set  aside,  on 
the  ground  of  the  widow's  incompetency  to  grant  it 
cannot  succeed.  Mohksh  Chunder  Bose  v.  Ugra 
Kant  Banerjkk  .         .       24  W.  R.  127 


5. 


Gift  by  Hindu  widow^  of  her 


own  interest  and  that  of  consenting  rever> 
sioner.  A  Hindu  widow  in  possession  can,  with 
the  consent  of  a  reversioner,  make  a  valid  gift  which 
will  operate  so  far  as  the  interest  of  the  widow  ami 
that  of  the  consenting  reversioner  are  concerned. 
Rany  Srimuty  Dibeah  v.  Ranif  Koond  Luta,  4 
Moo.  I.  A.  292;  Koer  Goolab  Singh  v.  Rao 
Kurun  Singh,  14  Moo.  I.  A.  176  ;  Sia  Dassi  v. 
Our  Sahai,  I.  L.  R.  3  All.  362;  and  Raj  Bul- 
lish Sen  V.  Oomesh  Chunder  Rooz,  I.  L.  R.  5  Calc. 
44,  referred  to.  Ramphal  Rai  v.  Tula  Kuari,  I.  L.  R. 
6  All.  116,  distinguished.  Ramadhin  v.  Ma- 
TffuRA  Singh        .         .  I.  Ij.  R.  10  All.  407 

6.  Alienation  by  Hindu  w^idow 

of  a  portion  of  her  estate  with  consent  of 
some  of  the  reversioners — Suit  by  other  rever- 
sioners to  set  aside  alienation.  The  principle  enun- 
ciated by  the  Full  Bench  in  the  case  of  Nobo 
kishore  Sarma  Roy  v.  Hari  Nath  Sarma  Roy,  I.  L.  R. 
10  Calc.  1102,  is  not  applicable  to  a  case  where 
some  only  of  the  reversioners  have  consented 
to  an  alienation  by  the  widow,  and  where  therefore 
only  a  portion  of  the  widow's  estate  has  been  alien- 
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ated.     RA.DHA  Shyam  Sircar 'v.f Joy  Ram  Sbna- 
PATi  .         .         .  I.  Ii.  R.517  Calc.i896 

Sristidhtjr     Churamoni     Bhuttacharjee     v. 

BROJO   MOHTTJSr    BiDDYARTJTON    BhUTTACHARJEE 

I.  Ii.  R.  17  Calc.  900  note 


7. 


Fraudulent   consent  given 


by  nearest  reversioners — Suit  hy  a  subsequent 
nearest  reversioner  to  set  aside  alienations.  In  a 
suit  brought  by  the  nearest  reversioner  of  a  Hindu 
widow  who  had  alienated  portions  of  her  hus- 
band's estate  with  the  consent  of  the  nearest 
reversioner  alive  at  the  date  of  the  alienation 
(since  deceased),  it  was  found  that  the  alienations 
were  colourable  transactions  fraudulently  got 
up  for  the  purpose  of  defeating  the  plaintiff's 
claim : — Held,  that  the  consent  of  the  nearest 
reversioner,  who  must  have  been  aware  of  the 
iraud,  was  of  no  avail  to  validate  the  transactions 
impeached,  and  that  they  were  therefore  invalid 
as  against  the  plaintiff.  Kolandaya  Sholagan 
V.  Veda'muthu  Sholagan    I.  L.  R.  19  Mad.  337 


8. 


Sale  by  a   Hindu  widow — • 


Whether  the  reversioner  consented  that  she  should 
sell  the  whole  inheritance  or  only  her  life-estate. 
The  sale  by  a  Hindu  widow  of  a  share  in  village 
lands  of  which  share  her  husband  had  been  pro- 
prietor, having  taking  place  without  justifying 
necessity,  could  extend  no  further  than  to  transfer 
her  interest  as  a  widow,  for  life,  unless  the  consent  of 
the  reversionary  heir  had  been  given  to  her  selling 
the  whole  inheritance.  The  appellant's  case  was 
that  this  consent  had  been  given.  The  evidence  of 
its  having  been  given  was  the  fact  that  this  heir, 
having  been  appointed  the  widow's  mukhtar  for 
the  purpose,  had  executed,  on  her  behalf,  a  sale- 
deed  containing  words  to  the  effect  that  the  vendee 
had  become  (as  the  English  translation  on  the  re- 
cord expressed  it)  "  absolute  "  owner  of  the  share 
sold.  This  heir,  however,  received  no  consideration 
to  induce  him  to  relinquish  the  reversionary  title  ; 
and,  on  the  death  of  the  widow,  his  descendant 
claimed  the  inheritance  against  the  vendee's  son, 
then  in  possession.  Held,  that  it  had  not  been 
made  so  clear  that  the  conveyance  transferred  the 
whole  estate  of  inheritance  as  to  cause  it  to  follow 
that  the  reversionary  heir,  when  shown  to  have 
consented  to  the  transfer  by  the  widow,  must  be 
taken  to  have  consented  to  a  transfer  by  her  of  the 
whole  estate  of  inheritance.  Therefore  the 
judgment  of  the  Appellate  Court  below,  that  the 
transfer  extended  only  to  the  widow's  life-estate, 
must  be  maintained.     Jiwa,n  Singh  v.  Misri  Lal 

I.  Ii.  R.  18  All.  146 
Ii.  R.  23  I.  A.  1 

9.  Transfer  by  Hindu  widow 

of  part  of  her  estate — Consent  of  reversioner. 
A  Hindu  widow  with  the  consent  of  A,  the  then 
nearest  reversioner,  sold  part  of  the  property 
inherited  by  her  from  her  husband.     A  predeceased 


6.  CONVEYANCE  BY  WIDOW  WITH  REVER. 
SI0NER8'  CONSENT— C3nc«. 

the  widow,  and  on  her  death  B,  C,  and  D  were  th& 
nearest  reversioners,  and  they  now  sued  to  recover 
the  property.  It  appeared  that  the  sale  was  not 
justified  by  circumstances  of  legal  necessity  and 
that  D  had  been  born  after  the  sale  had  taken  place. 
Held,  that  the  sale  was  not  binding  on  the  plaintiffs 
or  any  of  them.  Marudamuthu  Nadan  v. 
Srinivasa  Pillai      .         .  I.  L.  R.  21  Mad.  12S 


10. 


Alienation  by  vridow  and 


reversioner — Sale  in  execution  of  decrees  for 
their  debts.  A  Hindu  widow  can,  with  the  consent 
of  next  reversioner  at  the  time,  alienate  the  estate 
so  as  to  give  an  absolute  title  to  the  purchaser  ;  but 
an  execution-sale  in  satisfaction  of  debts  contracted 
by  her  and  the  reversioner  for  the  time  being  can- 
not have  the  efiect  of  a  sale  by  her  and  that  rever- 
sioner. MoHiMA  Chunder  Roy  Chowdhuri  v. 
GouRi  Nath  Dey  Chowdhuri  .  2  C.  W.  "N.  16a 


7.  REMOTE  REVERSIONERS. 

Declaratory  Bvdt— Right  of  suit 


1. 

— Remote  Reversioner — Declaratory  decree — Nearest 
Reversioner,  interests  of — Specific  Relief  Act  (/  of 
1S77),  s.  42.  A  declaratory  suit  by  a  remote 
reversioner,  who  would  take  an  absolute  interest 
is  maintainable  in  the  presence  of  the  immediate 
reversionary  heir,  who  is  only  the  holder  of  a  life 
estate,  under  e.  42  of  the  Specific  ReUef  Act  (I  of 
1877).  Ishwar  Narain  v.  Janhi,  I.  L.  R.  15  AU^ 
132,  dissented  from.  Where  the  nearest  rever- 
sioner precludes  himself  or  herself  from  maintain- 
ing a  declaratory  action  by  omitting  to  sue 
within  the  statutory  period  and  thus  practically 
concurs  in  an  alleged  improper  alienation,  the 
remote  reversioner  is  entitled  to  maintain  the 
suit.  Govinda  Pillai  v.  Thyammal,  14  Mad.  L.  J. 
209,  followed.  Abinash  Chandra  Mazumdar  v. 
Harinath  Shaha  (1905)     .  I.  L.  R.  32  Calc.  62 

S.C.  9  C.  W.  N.  2& 


2. 


Sister's  son — Remote  reversion' 


ary  heirs — Priority  of  heritable  right — Pedigrees — 
Evidence  Act  il  of  1^72),  s.  8  1  sitb-s.  5.  The 
immoveable  property  of  a  deceased  Hindu 
was  claimed  by  the  plaintiffs  in  right  of  their 
father  8  S  &s  the  nearest  reversionary  heir 
to  the  decceased  on  the  death  of  his  widow  in 
1896.  The  Subordinate  Judge  found  on  the 
plaintiffs'  pedigrees  that  6'  <S  and  the  deceased  were 
descended  from  a  common  ancestor  seven  decrees 
removed  and  that  -S  S  was  the  preferential  heir. 
The  Judicial  Commissioner  dismissed  the  suit 
finding  that  the  appellants  had  made  no  attempt 
to  support  the  finding  of  the  Court  below  and  that 
they  were  not  entitled  under  the  pedigree  filed 
by  the  defendants.  Held,  that  the  decree  of 
the  first  Court  must  be  afl&rmed,  the  evidence 
being  sufficient  to  maintain  it  and  there  having 
been    misapprehension   by   the   Court   of    Appeal 
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7.  REMOTE  REVERSIONERS— <;owcZi. 

as  to  the  absence  of  attempt  to  support  it.  Held, 
also,  with  regard  to  the  plaintiffs'  pedigrees 
that  although  they  were  not  family  records  handed 
down  from  generation  to  generation  and  added  to 
from  time  to  time,  they  were  nevertheless  admis- 
sible in  evidence  so  far  as  they  consisted  of  de- 
clarations shewn  to  have  been  made  or  adopted 
a'rde  litem  motam  by  deceased  members  of  the  family 
touching  the  family  reputation  or  tradition  on  the 
subject  of  its  descent.  To  render  a  statement 
inadmissible  as  having  been  made  post  litem  motam 
the  same  thing  must  be  in  controversy  both  before 
and  after  it  is  made.  Kalka  Parshad  v.  Mathura 
Parshad  .         .         .        L.  R.  35 1.  A.  166 

8.  DECREE  AGAINST  WIDOW,  EFFECT  OF. 

Hindu      vndow — Effect 

of  decree  against  widow  in  possession — Reversioners. 
A  reversioner  succeeding  to  an  estate  after  the 
death  of  the  widow  of  the  former  owner  will  be 
bound  by  a  decree  obtained  against  the  widow, 
provided  that  there  has  been  a  fair  trial  of  the  suit 
in  which  such  decree  was  passed.  Katama  Naichiar 
v.TheRajahof  Shivagunga,  9  Moo.  I.  A.  543,  and 
Hari  Nath  Chatterjee  v.  Mothur  Mohun  Goswami, 
I.  L.  R.  21  Calc.  8,  followed.  Mad  an  Mohan  Lal 
V.  Akbaryar  Khan  (1905)     I.  L.  R.  28  AIL  241 

HINDU        LAW— SEPARATE  PRO- 

PERTY. 

'  Acquisitions     ovt       of 

salary,  primd  facie  separate  property — Succession 
Certificate  Act  {VII  of  1SS9),  s.  19— Discretion  of 
Court  in  granting  certifwate.  Money  connected 
with  insurance,  the  premia  for  which  are  paid 
out  of  the  salary  of  a  deceased  Hindu,  is  primd 
facie  his  separate  property.  Mahadeva  Pandia 
V.  Rama  Narayana  Pandia,  13  Mad.  L.  J.  75, 
followed.  Where  an  application  for  a  succession 
certificate  under  Act  VII  of  1889  by  the  widow  of 
the  deceased  in  respect  of  such  money  is  opposed 
by  his  brother  on  the  sole  ground  that  the  deceased 
was  educated  at  the  family  expense,  the  certifi- 
cate ought  to  issue  in  favour  of  the  widow. 
Rajamma  v.  Ramakmshnayya  (1905) 

I.  li.  R.  29  Mad.  121 

HINDU  LAW— STRIDHAN. 

Col. 

1.  Description  and  Devolution  op 

Stridhan 5334 

2.  Gift  OF  Stridhan  .         .  .  5351 

3.  Effect  of  Unchastity  .         .  .  5351 

4.  Power  TO  DISPOSE  OF  Stridhan  .  5351 
-5.  Partition     .         ,                  ,  .  6352 

See  Hindu  '  Law — Contract — Husband 

and  Wife        .     I.  L.  R.  1  Bom.  121 

I.  L.  R.  4  Bom.  318 

I.  L.  R.  6  Bom.  470,  473 


HINDU  LAW-STRIDHAN-co7ife;. 

See  Hindu  Law — Inheritance — Divest- 
ing OF,  Exclusion  from,  and  Forpbi- 
TUBE  OF,   Inheritance — Unchastity. 
I.  L.  R.  26  Mad.  509 

1.  DESCRIPTION     AND    DEVOLUTION    OF 
STRIDHAN. 

Definition    of  "stridhan"— 


Different  classes  of  jtridhavr-Wom^n  married  in 
Asura  form.^  The  etymological  import  of  the  word 
stridhan,"  and  the  different  views  with  which  it 
is  regarded  in  the  Eastern  and  Western  schools 
of  Hmdu  law,  pointed  out.  The  Mitakshara  re- 
cognizes only  one  class  of  stridhan,  and  includes 
in  that  class  all  property  acquired  by  a  woman  by 
inheritance.  According  to  the  last-mentioned 
authority,  a  woman's  stridhan,  if  she  has  been 
married  by  the  Asura  form,  upon  her  death  child- 
less, goes  to  her  mother,  her  father,  and  their 
kindred, — i.e.,  to  the  sapindas  of  her  father  in  the 
first  instance, — and,  failing  them,  to  her  mother's 
next  of  kin ;  but  if  a  woman  has  been  married  ac- 
cording to  one  of  the  approved  forms,  her  stridhan 
descends,  upon  her  death  childless,  to  her  husband 
and  his  sapindas.  OvBr  stridhan  acquired  by 
inheritance  (so  far  as  it  consists  of  immoveable 
property)  a  woman's  power  of  alienation  is  limited. 
The  Vyavahara  Mayukha  also  considers  property 
acquired  by  a  woman  by  inheritance  to  be  stridhan, 
but  classes  stridhan  under  two  heads — stridhan 
in  a  narrower  sense,  embracing  particular  species, 
for  which  a  peculiar  mode  of  devolution  is  pre- 
scribed, and  stridhan  generally  (including  stridhan 
acquired  by  inheritance),  which  descends  in  the 
same  line  as  if  the  woman  had  been  a  male, — i.e., 
to  her  sons  and  the  rest, — and  this  notwithstand- 
ing her  having  left  daughters.  Authorities  bear- 
ing upon  the  subject  of  stridhan  considered  and 
commented   upon.     Vuiaranoam   v.    Lakshuman 

8  Bom.  O.  C.  244 

2. Property  given  to  a  woman 

by  a  stranger — Mayuklta — Inheritance — Devo- 
lution of  such  property — Daughter's  daughter  not 
entitled  to  it — Son^s  widow  preferred  as  gotraja 
sapinda.  By  the  law  of  inheritance  laid  dowTi  in  the 
Mayukha,  a  house  given  to  a  married  woman  by  a 
stranger  to  the  family  and  her  own  earnings  "de- 
volve on  her  death  as  if  she  had  been  a  male.  The 
daughter-in-law  of  the  deceased  owner  succeeds 
therefore,  in  preference  to  the  daughters  of  a  de- 
ceased daughter.     Bai  Narmada  v.  Bhaowantrai 

I.  L.  R.  12  Bom.  505 

3.  Property  of  daughter  be- 
queathed to  her  by  father  before  her  mar- 
riage. The  property  of  a  daughter  bequeathed  to 
her  by  her  father  before  her  marriage  falls  within 
the  category  of    .stridhan.     Judoonath  Sircar  v. 

BUSSUNT  COOMAR  RoY  ChOWDHRY 

11  B.  L.  R.  286 :  16  W.  R.  105 :  19  W.  R.  264 


4. 


maintenance. 


Gift   by  Bon  to  mother  for 
A  gift  of  money  by  a  son  to  his 
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1.  DESCRIPTION     AND     DEVOLUTION 
STRIDHAN— co/ifi. 


OP 


mother  for  her  maintenance  comes  within  the  defini- 
tion of  stridhan  in  the  Hindu  law.  DooRaA  Koon- 
WAR  V.  Tejoo  Koonwar       .       5  W.  R.  Mis.  53 


5. 


Property  purchased  or   as- 


quired  by  mother— Proper^?/  inherited  by 
daughter  from  mother— Inter e'it  of  Hindu  daughter 
in  mother's  property.  A,  a  Hindu  widow,  died  in- 
testate, leaving  her  surviving  sons  of  her  husband's 
older  brothers,  a  sister,  and  the  husband  and  child- 
ren of  a  deceased  sister.  At  the  time  of  her  death  A 
was  possessed  of  certain  articles  of  jewellery  given  to 
her  on  her  marriage,  and  of  certain  other  articles  of 
jewellery,  and  of  Government  paper,  standing  in  her 
name,  which  she  had  purchased  herself.  She  was 
also  possessed  of  a  share  of  a  house  and  some  Gov- 
ernment paper,  which  had  been  left  to  her  by  the  will 
of  her  mother.  The  provisions  of  the  will  in  question 
being  obscure,  the  parties  interested  under  it  had 
referred  their  difficulties  to  arbitration,  and  by  the 
award  the  arbitrators  allotted  to  A  the  share  of  the 
house  of  which  she  had  died  possessed  "to  be  held 
by  her  in  severalty  as  a  Hindu  daughter  in  a  manner 
prescribed  by  the  Hindu  law  as  prevalentjiUjBengal,'* 
and  allotted  the  Government  paper  to  her,  *  *  to  be 
taken  and  enjoyed  by  her  absolutely. "  In  a  suit  by 
the  sons  of  x4's  husband's  elder  brothers  claiming  the 
whole  of  her  property  as  her  stridhan:  Held,  that,  as 
far  as  the  source  was  concerned,  all  the  gifts  under 
the  will  might  well  be  4's  stridhan,  and  that,  as  the 
award  gave  her  an  absolute  interest  in  the  Govern- 
ment notes,  they  were  her  stridhan  and  passed  to^the 
plaintiffs  together  with  all  the  jewellery  and  the 
Government  notes  purchased  by  her  ;  but  that,  as 
the  award  gave  her  only  the  interest  of  a  Hindu 
daughter,  in  the  house,  and  that,  as  what  a  daughter 
inherits  from  her  mother  does  not  become  her 
stridhai,  the  plaintiffs  had  no  claim  to  the  share  of 
the  house.  Pran^kissbn  Laha  v.  Noyanmonby 
Dasseb  .         .        I.  L.  R.  5  Calc.  222 


6. 


Stridhan      inherited      by 


daughter  from  m,other — Preferential  heirs]  on 
death  of  daughter.  Stridhan  inherited  by  a  daughter 
from  her  mother  passes  on  the  daughter's  death  to 
the  person  who  would  be  the  next  heir  to  the 
mother's  stridhan.  Where  B  inherited  stridhan 
from  A,  her  mother,  it  was  held  to  pass  on  the  death 
of  5  to  the  sons  of  .4  in  preference  to  the  children 
of  B.  HuRi  DoYAL  Singh  Sarmlana  v.  Grish 
€hunder  Mukerjeb  I.  L.  R.  17  Calc.  911 


7. 


Succession    of   daughter  to 


property  of  mother — Daughters  as  heirs  to  ex- 
clusion of  sons — Mitakshara  law — Mayukha  law 
— Ratnagiri  District.  According  to  the  Mitakshara 
(which,  and  not  the  Mayukha,  is  the  paramount' 
authority  in  the  Ratnagiri  District),  the  daughter, 
as  to  property  inherited  from  her  mother,  takes  an 
absolute  estate  which  classes  her  as  stridhan  and 
descends  to  her  own  heirs,  i.e.,  to  her  daughters  to 
the  exclusion  of  her  sons.     Jankibai  v.  Sundra 

I.  Ii.  B.  14  Bom.  612 
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1.  DESCRIPTION    AND      DEVOLUTION     OF 
STRIDHAN— c^nto'.  ] 

8.    ..  Shares    in  villages  held  by 

wife  of  former  proprietor— if t^yfccj/wra.  A 
share  in  a  pattidari  village  given  by  a  Hindu  proprie- 
tor to  his  wife  may  become  her  stridhan  within  th3 
contemplation  of  the  Mitakshara,  s.  11,  cl.  1,  enabl- 
ing her  to  make  a  valid  gift  of  it.  Thakro  v.  Ganoa 
Prasad         .  1.  L.  R.  10  AU.  197 

L.  R.  15  I.  A.  29 


9. 


—  Property  acquired  by  woman 


by  inheritaaoa.  Aooordmg  to  riCinlu  law,  pro- 
perty acquired  by  a  womm  by  inheritance  is  not 
to  be  classed  as  stridhan.  Sbskjamalathvmmal  v. 
Valaynda  Mctdali     ...         3  Mad.  312 

10.   __ .  Property    acquired    by     a 

Hindu  widow  by  adverse  possession.     A 

property  acquired  by  a  Hiniu  widow  by  adverse  pos- 
session is  her  stridhan.  Mohiji  CHorNDBR  Sanyal 
V.  Kashi  Kant  Sanyal  .         2  C.  W.  M".  181 


IL 


Properties     acquired    after 


her  husband's  death — Reversioner — Burden  of 
proof — 'Wnere  after  tlie  death  of  a  Hindu  widow 
the  plaintiff  claimed,  as  the  reversionary  heir  of  her 
husband,  certain  properties  some  of  which  were 
inherited  from  her  husband  and  some  acquired  by 
her  after  her  husband's  death:  £feZc?,  that  there  is 
no  presumption  of  law  that  property  acquired  by  a 
Hindu  widow  after  her  husband's  death  formsjpart 
of  her  husband's  estate.  The  question  from  what 
source  the  purchase-money  came  u  one  of  fact,  and 
it  is  for  the  plaintiff  to  start  his  case  \vith  proof 
sufficient  to  shift  the  onus,  proof  at  least  of  facts 
from  which  an  inference  can  hd  drawn.  Dakhina 
Kali  Debi  v.  Jaoadiswar  BHarrACfiiRJBE 

2  O.  W.  N".  197 


12. 


Husband's  estate  inherited 


by  widow — -Benares  law — Power  of  disposition 
of  widow.  Held  that,  according  to  the  law  of  the 
Benares  school,  no  part  of  her  husband's  estate, 
whether  moveable  or  immoveable,  to  which  a 
Hindu  widow  succeeds  by  inheritance,  forms  part 
of  her  stridhan  or  peculiar  property  ;  and  the  text 
of  Katyayana  must  be  taken  to  determine,  first, 
that  her  power  of  disposition  over  both  is  limited 
to  certain  purposes  ;  and,  secondly,  that  on  her 
death  both  pass  to  the  next  heir  of  her  husband. 
BnuawANDEEN  DooBBY  V.  Myna  Baeb 

9  W.  R.  P.  C.  23 :  11  Moo.  I.  A.  487 


13. 


^  Immoveable    property    in- 


heriteA  by  .mothoi'  ftrom  son.  According  to 
th3  MitAksha^ra  a.id  th.>  Vivada  Chintamoni,  all 
property  that  a  woman  inherits  does  not  thereby  be- 
come stridhan,  so  as  after  her  death  to  descend  to 
her  heirs.  Immovoab'e  property  which,  in  default 
of  oiiher  intervening  he'rs,  has  been  inherited  by  a 
mother  from  her  son  dascends,  on  the  mother's 
death,  not  to  her  heirs  but  to  the  heirs  of  the  son 
from  whom  she  inherited  it.  PaNCHANavo  Ojhab 
r.  Lalshan  Missbr    .  •       3  W,  R.  140 


I 
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14.  — Property  inherited  by  sister 

from  brother  — Law  in  Bombay  Prefiidevcy.  A 
sister  on  this  side  of  India,  taking  as  heir  to  her 
brother,  takes  his  property  as  stridhan  with  an  abso- 
lute pow  er  of  disposition  over  it ;  and  such  property 
upon  her  death  passes  in  the  first  instance  to  her 
daughters.  The  sons  of  such  sister  have  not  a  vested 
interest  in  it  as  co-parceners  with  their  mother. 
Property  acquired  by  a  married  woman  by  inherit- 
ance \nth  the  exception  of  property  inherited 
by  a  widow  from  her  husband  classes  as  stridhan, 
and  descends  accordingly.  Bhaskar  Trimbak 
AcHAHYA  V.  Mahadeb  Ramji     .    6  Bom.  O.  C.  1 


15. 


Imfiioveable     property   in- 


herited by  a  married  "v^oman  from  her 
father.  According  to  the  Bindu  law  of  inheritance, 
as  received  in  the  Bombay  Presidency,  immoveable 
property  inherited  by  a  married  woman  from  her 
father,  whether  or  not  it  be  strictly  entitled  to  the 
name  of  stridhan,  descends  on  her  death  to  her  own 
heiis,  and  not  to  her  father's  ascendants  according 
to  what  is  called  the  "melancholy  succession." 
An  inheritance  descending  on  a  married  woman 
from  her  father  must  be  classed  as  stridhan  and 
descends  accordingly.  Navalram  Atmaram  v. 
Nanpkishor  Shivnakayan         .         1  Bom.  209 

16.  ^ Gifts  l>y  husband  to  wife 

from  motives  of  affection — OmamevUi  for 
ordinary  wear.  Gifts  of  affection  given  by  a  hus- 
band to  his  wife  after  marriage  are  stridhan,  and  it 
is  not  necessary  to  the  preservation  of  their  charac- 
ter as  stridhan  that  they  should  be  constantly  worn. 
If  given  unreservedly,  they  become  the  wife's 
stridhan.  If  ornaments  appear  to  be  ornaments 
which  a  wife  would  ordinarily  wear  in  her  station 
of  life,  and  not  those  w hich  Mould  be  purchased  for 
use  only  on  extraordinary  occasions,  such  as 
marriages  and  the  like,  the  presumption  is  that 
they  are  for  the  oidinaiy  use  of  the  wife  and  given 
to  her  without  reservation.  They  would  therefore 
be  regarded  as  gifts  of  affection  and  would  con- 
stitute stridhan,  and  would  not  be  liable  to  attach- 
ment and  sale  for  the  satisfaction  of  the  husband's 
debls.^  Radha  v.  Bisheshtjr  Dass    6  N.  "W.  279 

17.  . Ornaments  given    to  wife 

at  her  marriage — Ornaments  given  after  marriage 
— Sons  and  daughters.  Where  the  wife  of  a  Hindu 
dies,  leaving  one  son  and  two  daughters,  such  of  her 
ornaments  as  were  given  to  her  at  her  marriage  pass 
to  her  daughters,  and  not  to  her  son.  Those  given 
to  her  after  marriage  or  by  her  husband  or  kindred 
pass,  according  to  the  Mayukha,  to  the  son  and 
daughters  in  equal  shares.  Ashabai  v.  Tver  Haji 
RAHiMUTruLLA      .         .        I.  L.  R.  9  Bom.  115 

18.  - 

Mesne 


Gift  by  father  to  daughter — 

frofits — Inheritance.  A  Hindu,  by  a  deed, 
dated  in  1840,  gave  his  daughter,  a  childless  widow, 
an  estate  for  life  in  certain  property,  with  remainder 
on  her  death  to  his  brother's  grandsons  ;  the  daugh- 
ter was  put  in  possession,  was  dispossessed  in  1858, 


HINDU  liAW- STRIDHAN— conid. 

1.  DESCRIPTION    AND    DEVOLUTION    OF 
STRIDHAN— conW. 

and  died  in  1862.     Under  the  terms  of  the  deed,  the- 
property  then   went  to   the  survivor   of  the  two- 
grandsons,  who  in  1864  sold  his  rights  and  interests- 
in  the  property.     In  1865  the  purchaser  brought  a 
suit   and  recovered  possession  from  the  defendants. 
His  representatives  now  sued  for  mesne  profits  of 
the  property  from  1860  to  1865.     Held,  that  the 
plaintiffs  were  not  entitled  to  mesne  profits  which 
had  accrued  due,  but  were  uncollected,  in  the  life- 
time   of   the   daughter ;    that   such    mesne   profits 
would  go  to  her  heirs,  who  would  alone  be  entitled 
to  them.     Guru  Prasad  Roy  v.  Nafar  Das  Roy 
3  B.  L.  R.  A.  C.  121 :  11  W.  R.  49T 

19.  _  Grant  to  w^ife  and  her  heirs 

male — Devise  by  widow  to  sons — Rights  of  daugh- 
ter. A  Hindu  granted  certain  land  to  his  wife  C 
and  her  sons  and  grandsons  for  ever.  C  devised 
the  land  to  her  son  by  will.  Held^  that  the  land  be- 
came the  stridhanam  of  C,  that  the  devise  was 
inoperative  under  Hindu  law,  and  that  the  land 
descended  to  C's  daughter.  Bhujanoa  Rau  v. 
Ramayajvima        .         .         I.  L.  R.  7  Mad.  837 


20. 


Right     of     daughter     to 


succeed — In  a  suit  for  land  it  appeared  that  it 
had  been  given  to  one  S  deceased,  after  her 
marriage,  by  her  father.  The  donee  died  leaving 
her  brother,  defendant  No.  1,  her  son  (since 
deceased),  the  husband  of  defendant  No.  2,  and  the 
plaintiff,  her  daughter.  Defendant  No.  1  was  in 
joint  possession  on  behalf  of  defendant  No.  2. 
Held,  that  the  plaintiff  was  entitled  to  the  land. 

MUTHAPPUDAYAN  V.  AmMANI  AmMAL 

I.  L.  R.  21  Mad.  SS 


21. 
inaxn. 


Enfranchisement  of  service 


Land  which  formed  the  emolument  of  the 
office  of  moniegar  was  enfranchised  in  favour  of  a 
Hindu  woman,  who  died  leaving  her  surviving 
defendant  No.  2  (her  husband)  the  plaintiff  (her 
unmarried  daughter),  and  two  sons  and  two  married 
daughters  who  were  not  parties  to  this  suit.  The 
plaintiff  sued  to  recover  the  land  to  which  she 
claimed  to  be  entitled  under  the  Hindu  law  of 
inheritance.  Held,  that  the  property  belonged 
to  the  deceased  as  her  stridhanam  descendible 
to  her  heirs,  and  (without  deciding  what  control,  if 
any,  defendant  No.  2  had  over  the  property)  that 
the  plaintiff  was  entitled  to  succeed  according  to 
the  law  of  inheritance  applicable  to  such  property. 
SaLEMMA  r.  LUTCHMANA    Reddi 

I.  L.  R.  21  Mad.  100 

See  Dharanipraqada  Durgamma  v.  Kadamrahi 
ViRRAzu      .         .         .         I.  Ij.  R.  21  Mad.  47 

22.  Enfranchisement  in  favour 

of  w^idow — Right  of  widow.  Lands  which  had 
been  held  by  a  deceased  as  moniem  service  inam 
were  enfranchised  after  his  death  and  sold  by  his 
widow.  On  a  claim  being  preferred  by  the  rever- 
sioners for  a  declaration  that  the  sale  was  inoperative 
as  against  them  after  the  expiration  of  the  widow's 
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life-estate  •  Heldf  that  the  right  of  the  widow  under 
the  grant  was  not  limited  to  that  of  a  widow's 
estate.     Subbaraya  Mudali  v.  Kamu  Chetti 

1. 1..  R.  23  Mad.  47 
See  SiTAPATi  V.  Narasimham 

I.  Ii.  B.  23  MacL  48  note 

23.  "Wid.o"w's  savings  from  the 

income  of  the  husband's  estate.  A  widow's 
savings  from  the  income  of  her  hmited  estate  are  not 
her  stridhan  ;  and  if  she  has  made  no  attempt  to  dis- 
pose of  them  in  her  Ufetime,  there  is  no  dispute  but 
that  they  follow  the  estate  from  which  they  arose. 
IsHRi  DuTT  KoER  V.  Hansbtjtti  Koerain 

I.  L.  R.  10  Calc.  324  :  13  C.  L.  R.  418 
Ii.  B.  10  I.  A.  150 


24. 


Arrears  of  maintenance  due 


to  'wldo'W.  Arrears  of  maintenance  due  to  a  Hindu 
widow  at  her  death  do  not  necessarily  revert  to  the 
estate  from  which  they  were  to  be  derived,  on  the 
ground  that  they  were  not  separated  from  the  corpus 
of  that  estate  during  her  life.  Court  of  Wards  v. 
MoHESSUR  Roy       .         .         .  16  W.  B.  76 


25. 


Immoveable  property     ac- 


quired   from    deceased  uterine  brother — 

Power  of  alienation — Husband^ s  heirs.  Immove- 
able property  acquired  by  a  childless  Hindu  widow 
from  her  deceased  uterine  brother  is  her  stridhan  and 
stridhan  with  which  the  heirs  to  her  husband  have 
nothing  to  do.  Over  such  property  her  control  is 
absolute  and  unimpeachable,  and  the  relations  of  her 
husband  have  no  such  reversionary  status  in  respect 
of  it  as  will  entitle  them  to  sue  to  set  aside  an  aliena- 
tion of  it  by  her.     Munia  v.  Puran 

I.  L.  B.  5  All.  310 


26. 


Purchase     of  immoveable 


estate  -with  money  received  from  husband 

— Proceeds  of  jewellery.  A  widow  who  received 
presents  of  moveable  property  from  her  husband 
from  time  to  time  during  their  married  life,  after  his 
death  purchased  immoveable  estate,  partly  out  of 
such  property  and  partly  with  money,  the  proceeds 
of  jewellery  forming  part  of  her  stridhanam.  Held, 
that  she  could  dispose  of  such  immoveable  estate 
as  her  stridhanam.  Venkata  Rama  Rao  v. 
Venkata  Suriya  Rao 

I.  Ii.  B.  2  Mad.  333:  8  C.  L.  B.  304 

Affirming  on  appeal  decision  of   High  Court  in  s.  c. 

I.  L.  B.,  1  Mad.  281 

27. Widovired    daughter    \vith 

dumb  son — Bengal  school  of  law — Daughter's 
son — Disqualification  for  inheritance.  Under  the 
Bengal  school  of  the  Hindu  law,  a  widowed  daughter 
having  a  son  who  is  dumb  at  the  time  the  succession 
opens  out  (but  is  not  shown  to  be  incurably  dumb, 
is  entitled  to  succeed  to  her  mother's  stridhan  in 
preference  to  a  daughter's  son.  Charu  Chunder 
Pal  v.  Nobo  Sunderi  Dasi  I.  L.  B.  18  Calc.  327 

VOL.  II. 
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28. Bight  of  step-son  to  inherit 

— Inheritance  to  stridhanam.  A  Hindu  widow, 
having  stridhanam  acquired  from  her  husband,  died 
leaving  no  issue.  The  defendant,  who  was  the  son 
of  her  elder  sister,  took  possession.  The  step-son  of 
the  deceased  now  sued  to  recover  the  stridhanam 
prox)erty.  It  was  found  that  the  marriage  of  the 
deceased  had  been  celebrated  in  the  Brahma  form. 
Held,  that  the  plaintiff  was  entitled  to  succeed. 
Brahmappa  v.  Papanna  .     I.  Ii.  B.  13  Mad.  13S 


29. 


Moveable     property      in- 


herited by  a  ^vidoTV  from  her  husband- 
Devolution  of  such  property  on  the  widow's  death. 
Moveable  property  inherited  by  a  Hindu  widow, 
if  not  disposed  of  by  her,  passes  on  her  death  to  the 
next  heirs  of  her  husband,  whether  such  property 
be  regarded  as  her  stridhan  or  not.  Harblai, 
Harjivandas  v.  Pranvalavdas  Parbhudas 

I.  L.  B.  16  Bom.  22» 

See  Bai  Jamna  v.  Bhaishankar 

I.  L.  B.  16  Bom.  233 

and  Godhadhar  Bhat  v.   Chandrabhagabai 

I.  L.  B.  17  Bom.  690 


30. 


Devolution     of     stridhan 


belonging  to  a  childless  widow — Grandson 
— Co-widow — Husband's  nephew — Sapindas.  A 
childless  Hindu  widow  died,  possessed  of  stridhan 
consisting  of  ornaments  given  to  her  on  her  marriage 
and  of  a  house  purchased  by  her  out  of  her  own 
separate  income.  She  left  her  surviving  (i)  a  co- 
widow  ;  (ii)  the  plaintiff,  who  was  grandson  of 
another  co-widow  ;  and  (iii)  a  nephew  {i.e.,  brother's 
son  of  her  husband.  She  had  been  married  in  one  of 
the  approved  forms.  Held,  that  the  plaintiff  was  a 
nearer  sapinda  of  the  deceased  than  either  her  co- 
widow  or  her  husband's  nephew,  and  as  such  ex. 
eluded  both  from  inheriting  the  deceased' s  stridhan. 
GoJABAi  V.  Shahajirao  Maloji  Raje  Bhosle 

I.  Ii.  B.  17  Bom.  U4 

31.  . Husband's    nieces — Stndh- 

anam—Bandhu.  A  Hindu  widow,  married  accord- 
ing to  one  of  the  approved  forms,  died  without  issue, 
leaving  her  surviving  the  plaintiffs,  who  were  the 
daughters  of  her  husband's  deceased  brother,  and 
the  first  defendant,  who  was  the  adopted  son  of  her 
sister's  daughter,  and  the  second  defendant,  who  was 
the  adopted  son  of  her  maternal  uncle,  and  the  third 
defendant,  who  was  the  widow  of  her  brother.  The 
defendants  having  taken  possession  of  her  stridha- 
nam property  on  her  death,  the  plaintiffs  now  sued 
as  heirs  under  the  Hindu  law  for  possession. 
HeU,  that  the  plaintiffs  were  entitled  to  succeed. 
Venkatasubramaniam  Chetti  v.  Thayarammah 

I.  Ii.  B.  21  Mad.  268 

32. -v  Succession — MiihiUi      law—' 

The  husband's  sister's  sons  are  preferential  heirs 
to  the  husband's  paternal  great-grandfather  s  great- 
grandsons  in  the  succession  to  stridhan  property. 

8  Q 
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MoHTJN  Peeshad  Nakain  Singh  v.  Kishen   Ki- 
SHOBE  Narain  Singh     .       I.  L.  R.  21  Calc.  344 


33. 


Sister-in-laTV — Succession  to 
A   childless  Hindu  vodow,  who 


stridTum  'property. 
had  been  predeceased  by  her  parents,  died  leav- 
ing stridhanam  property.  Her  brother's  widow 
claimed  to  be  entitled  to  inherit  that  property,  and 
sued  to  enforce  her  claim.  Held,  that,  whether  the 
marriages  of  the  deceased  and  her  mother  respective- 
ly had  taken  place  in  a  superior  or  an  inferior  form, 
the  plaintiff  was  not  entitled  to  inherit  the  stridhan- 
am property  in  question.  Thayammal  v.  Anna- 
MALAi  MuDALi       .         .        I.  L.  R.  19  Mad.  35 


84. 


IE  state  of  married  daughter 


in  stridhanam  property  mother.  Under 
the  Hindu  law  in  force  in  Southern  India,  a  married 
daughter,  who  succeeds  to  her  mother's  immoveable 
stridhanam  property,  takes  a  life-interest  only,  and 
after  death  it  passes  to  her  mother's    heir.     Ven- 

KATARAMAKKISHNA  RaU  V.  BhUJANGA  RaU 

I.  li.  B.  19  Mad.  107 


35. 


Devolution     of    stridhan 


property — Hindu  law.  Marriage — Presumption 
as  to  form  of  marriage.  Under  the  Hindu  law 
of  Benares  school,  in  the  absence  of  any  evidence 
to  the  contrary,  a  marriage  must  be  presumed  to 
have  taken  place  in  one  of  the  approved  forma  ; 
therefore,  the  heir  of  a  woman  to  her  stridhan 
property  is  the  nearest  kinsman  of  her  husband, 
and  not  of  her  father.  Thakoor  Deyhee  v.  Bat 
Bnluk  Ram,  11  Moo.  I.  A.  139 ;  Oojabai  v. 
Shahajirao  Malaje  Raje  Bhosle,  I.  L.  R.  17  Bom. 
114  ;  and  Oridhari  Lai  v.  Oovernment  of  Bengal, 
1  B.  L.  R.  P.  C.  U  :  10  W.  R.  P.  C.  31,  referred  to. 
The  Virmitrodaya  cannot  be  referred  to  where  the 
Mital^ahara  is  clear.  Jagannath  Prasad  Gupta 
V.  RuNJiT  Singh  .         .      I.  L.  R.  25  Calc.  354 


36. 


"Woman's  estate  apart  from 


stridhan — Devolution  of,  accordimj  to  Mayvkha 
— Property  inherited,  by  a  woman  from  a  male 
owner — Property  not  of  the  class  called  * '  stridhan 
proper^'' — Reversion  on  her  death  to  heir  of  last 
male  oivner  not  to  he  extended  to  stridhan.  In 
cases  to  which  the  Vyavahara  Mayukha  is  applicable, 
a  woman's  daughter,  and  not  her  husband  is  the 
heir  to  her  property,  although  not  of  the  kind  be- 
longing to  the  class  of  "stridhan  proper."  The 
doctrine  that  property  which  has  been  inherited 
by  a  woman  should  revert  on  her  death  to  the  heirs 
of  the  last  male  owner  is  not  to  be  extended  to  the 
devolution  of  stridhan.  The  heirs  to  succeed  are  the 
heirs  to  the  woman  herself,  though  her  heirs  in  the 
husband' s  family.  The  phrase  *  *  sons  and  the  rest  " 
in  Ch.  IV,  s.  10,  placitum  26  of  the  Mayukha, 
means  merely  * '  sons,  grandsons,  and  great-grand- 
sons," and  the  phrase  **  daughters  and  the  rest  " 
in  placita,  14,  23,  and  24  means  "daughters  and 
their  issue  ' '  as  contrasted  with  * '  sons,  grandsons 
and  great-grandsons."  As  regards  property  which 
does  not  class  as  woman's  property  in  the  technical 
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sense,  the  **  sons  and  the  rest  ' '  take  precedence 
over  the  '  *  daughter  and  the  rest. ' '  Failing 
both  sons  and  daughters,  the  heirs  to  '*  stridhan 
proper  ' '  and  * '  stridhan  improper  ' '  are  identical, 
save  that  as  bet^Aeen  male  and  female  offspring 
the  latter  have  a  preferential  right  as  regards 
'  '  stridhan  proper,' '  ^A  hile  the  former  have  a  similar 
right  as  to  ' '  stridhan  improper. ' '  The  author  of 
the  Mayukha,  like  the  author  of  the  Mitakshara, 
does  not  regard  the  enumeration  of  specific  kinds  of 
stridhan  in  the  old  Smriti  texts  as  exhaustive.  He 
includes  under  the  name  all  that  by  law  becomes  the 
property  of  the  woman,  only  (unlike  the  author  of 
the  Mitakshara)  he  distinguishes  the  specific  kinds 
enumerated  in  the  texts  from  those  which  are  not 
so  enumerated  for  purposes  of  inheritance.  In  doing 
this  it  seems  quite  reasonable  to  lay  down  that,  as 
regards  that  class  of  property  which  is  emphatically 
woman's  property  being  expressly  so  named  by  the 
old  sages,  the  female  offspring  should  take  prece- 
dence over  the  male  ;  while  as  regards  that  which  is 
not  such,  the  general  preference  given  to  male  off- 
spring over  female  by  Hindu  law  should  have  effect. 
On  the  other  hand,  there  is  no  obvious  reason  why 
in  the  case  of  collateral  relations  any  similar  distinc- 
tion should  be  maintained  between  the  two  classes. 
Under  the  rule  of  succession  above  stated,  the 
woman  is  recognized  as  a  fresh  source  of  devolu-  M 
tion.  It  is  to  be  remembered  that  the  property  with  ^ 
which  the  rule  in  question  deals,  is  not  merely  that 
which  the  woman  obtains  by  inheritance,  but  may 
include  that  which  has  never  belonged  to  her 
husband  or  any  other  relation,  either  on  the 
husband's  or^the  father's  side,  but  is  her  own 
original  acquisition.  Such  property  is  the  woman's 
property;  it  is  not  the  husband's  property.  Why, 
then,  should  it  go  on  her  death  to  any  one  except 
to  those  who  are  the  woman's  heirs,  and  how  can 
the  rule  about  the  last  male  owner  be  made 
applicable  to  such  propertv  at  all  ?  Ma^ttlal 
Rewadat  t'.  Bai  Rewa  ^^  1.  L.  R.  l7  Bom.  758 


87. 


Inheritance    by    a  grand- 


daughter for  a  limited  estate — Sucression  by 
heir  of  last  full  owner.  A  Sudra  (Lingaj'at)  died  in 
1826  leaving  his  property  to  A,  B,  and  C,  his 
daughters,  who  enjoyed  it  for  some  time  jointly.  In 
1860  a  settlement  was  made  by  (i)  A,  the  sole 
surviving  daughter,  (ii)  D,  who  was  the  daughter 
of  B,  and  (iii)  the  present  plaintiff,  who  was  the 
only  son  of  C  and  also  the  step-son  of  D.  Under 
the  settlement,  two-thirds  of  the  property  were 
given  to  the  present  plaintiff,  and  the  rest  was 
divided  between  A  on  the  one  hand  and  D  and  E  on 
the  other.  E  was  the  daughter  of  D.  Subsequently 
D  and  E  acquired  .4'«  share  under  a  deed  of  gift, 
dated  6th  Jun.=«  1863.  Ddied  in  1883.  ^  had  died 
previously,  leaving  the  present  defendant  (her 
husband)  and  a  daughter  F,  who  died  an  infant 
without  issue  in  1801.  The  plaintiff  now  sued  to 
recover  the  property  which  passed  to  the  line  of 
B.     Held,  (t)  that  the  settlement  of  1860  on  its  true 
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construction  gave  to  D  and  E  a  life-interest  only 
in  the  event  of  their  having  no  descendants,  but  an 
estate  of  inheritance  otherwise,  and  that  that 
disposition  was  valid,  and  accordingly  that  in 
the  event  which  happened  they  took  a  heritable 
estate ;  (n)  that  under  the  settlement  of  1860 
and  the  deed  of  gift  of  180?,  D  and  E  took  as 
joint  tenants  with  benefit  of  siu-vivorship,  and 
not  as  tenants-in-common,  and  accordingly  that 
D  became  sole  full  owner  of  the  proj^erty  on  the 
death  of  E,  whose  husband  thus  acquired  no  title 
a.s  her  heii- ;  {Hi)  that  F  inherited  the  property,  but 
only  for  a  limited  estate,  and  that  the  plaintiff  was 
entitled  to  succeed  as  heir  to  D,  the  last  full  owner. 

ViRASANGAPPA  SHETTI  V.   RUDRAPPA  ShETTI 

1. 1..  R.  19  Mad.  110 


38. 


Husband's  younger  brother 


of  the  half-blood — Brother'' s  son  of  the  deceased 
female  owner — Spiritual  henefJ.  The  principle  of 
spiritual  benefit  does  not  exclusively  determine  the 
right  of  Succession  as  regards  stridhan  property.  As 
regards  succession  to  stridhan  property,  the  son  of 
the  brother  of  the  last  full  owner  is  a  preferential 
heir  to  the  younger  brother  of  the  half-blood  of  her 
husband.  Toolsee  Dass  Seal  v.  Luckymoney 
Dassee        .         .         .         .        4  C.  W.  K".  743 


39. 


Property  inherited  from  a 


female — Descent  of  stridhan.  Amongst  property 
which  becomes  stridhan  according  to  the  law  of  the 
Mitakshara  is  property  inherited  from  a  female.  It 
is  not  the  case  that  where  such  stridhan  has  once 
devolved  according  to  the  law  of  succession  which 
governs  the  descent  of  this  peculiar  species  of  pro- 
perty, it  ceases  to  be  ranked  as  stridhan  and  is  ever 
afterwards  governed  by  the  ordinary  rules  of  inherit- 
ance. Thakoor  Deyhee  v.  Rai  Baluk  Ram,  11 
Moo.  1.  A.  139 ;  Bhugxcandeen  Doohey  v.  Myna 
Baee,  11  Moo.  I.  A.  487  ;  Chotay  Lall  v.  Chunno 
Lall,  I.  L.  R.  4  Calc.  744  :  L.  R.  6  I.  A.  15  ;  Phukar 
Singh  v.  Ranjit  Singh,  I.  L.  R.  1  All.  661  ;  and 
Muttu  Vaduganadha  Tevar  v.  Dora  Singha  Tevar, 
L  L.  R.  3  Mad.  290,  referred  to.  Debi  Sahai 
V.  Sheo  Shanker  Lal      .     I.  L.  R.   22  All.  353 

40.  Immoveable  property  in- 
herited by  paternal  grandmother  from 
grandson — Mitakshara  law.  Immoveable  pro- 
perty inherited  by  the  paternal  grandmother  from 
the  grandson  does  not  rank  as  stridhan  and  on  her 
death  devolve  as  such  on  her  heirs,  but  devolves  on 
her  death  on  the  heirs  of'  the  grandson.  Phukar 
Singh  v.  Ranjit  Singh     .        I.  L.  R.  1  All.  661 


41. 


Property  given  to  a  -woman 


after  marriage  by  her  husband's  father's 

sister's  aon— Inheritance.  With  respect  to  pro- 
perty given  to  a  woman  after  her  marriage  by  her 
husband's  father's  sister's  son,  the  brother,  mother, 
and  father  are  preferable    heirs  to  the  husband. 

HURRYMOHUN  ShAHA  V.    ShONATUN  ShAHA 

I.  li.  R.  1  Calc.  275 
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42.  Stridhan  of  childless  Hindu 

■wido^w — Succession  to  stridhan.  SenMe:  The 
stridhan  of  a  childless  Hindu  ^\'^dow,  according  to 
the  law  of  the  Western  schools,  goes  to  the  collateral 
heirs  of  her  husband,  in  preference  to  her  own  next 
of  kin.     Thakoor  Deyhee  v.  Baluk  Ram 

2  Ind.  Jur.  N.  S.  106 :  10  W.  R.  P.  O.  8 

11  Moo.  I.  A.  135 


43. 


Succession     to 


stridhan.  Upon  the  death  of  a  childless  ELinda 
widow  vi^ho  had  been  married  in  one  of  the  four  ap- 
proved forms  of  marriage,  S,  one  of  the  collateral  re- 
latives of  her  husband,  stating  that  his  minor  son 
had  been  adopted  by  her,  obtained  possession  of  cer- 
tain property  which  had  formed  her  stridhan,  and 
mutation  of  names  was  effected  in  the  minor's  favour 
in  the  revenue  records.  A  suit  was  instituted 
against  S  and  his  son  by  C,  on  the  allegation  that  he 
and  J,  who  were  collateral  relatives  of  the  widow's 
husband,  were  entitled,  under  the  Hindu  law,  to 
succeed  in  moieties  to  the  properties  left  by  her  as 
her  stridhan,  and  claiming  recovery  of  possession  of 
half  her  property.  In  defence,  the  adoption  was 
pleaded,  and  another  plea  was  that  the  widow  had 
left  a  brother  who,  in  the  absence  of  the  adoption, 
would  succeed  to  the  property  to  the  exclusion  of  the 
plaintiff.  The  Court  of  first  instance  held  that  the 
alleged  adoption  had  not  been  proved.  In  the  lower 
Appellate  Court  the  plea  as  to  adoption  was  given 
up.  Held,  that,  upon  the  facts  found,  the  plaintiff 
was  the  heir  of  the  deceased  widow,  and  as  such 
entitled  to  succeed  to  her  stridhan  under  the  Hindu 
law.  Thakoor  Deyhee  v.  Baluk  Ram,  11  Moo. 
I.  A.  135,  followed.  Munia  v.  Puran,  I.  L.  R.  5 
All.  210,  distinguished.     Champat  v.  Shiba 

I.  Ii.  R.  8  All.  393 


44. 


Property       inherited      by 


female — Succession  to  such  property.  An  estate 
inherited  b^  a  female  does  not  become  her  stridhan. 
Such  estate  on  her  death  goes  to  the  heirs  of  the  last 
male  heir,  and  not  to  the  heir  of  her  separate  pro- 
perty.     JULLESSUR  KOER  V.  UgQUB  RoY 

I.  L.  R.  9  Calc.  725 :  12  C.  L.  R.  460 

45. Property      inherited     by 

female  from  male — Law  applicable  in  Carnatic. 
The  Mitakshara  rule  that  property  inherited  by 
a  female  from  a  male  is  taken  by  her  for  only 
a  restricted  estate,  and  devolves  on  her  death 
in  the  line,  if  any  exists,  of  such  male  is  appli- 
cable in  the  Carnatic.  ChotaylaU  v,  Chunnoo  Lall, 
L.  B.  6 1.  A.  15,  referred  to.  Muttu  Vaduganadha 
Tevar  v.  Dora  Sinqha  Tevar 

I.  Ii.  R.  3  Mad.  290 
Ii.  R.  8  I.  A.  99 

40. Property      inherited      by 

daughter  from  father — Succession  to  such 
property.  According  to  the  law  of  the  Mitakshara,  a 
daughter's  estate  inherited  from  her  father  is,  like 
that  of  a  widow  inherited  from  her  husband,  a 
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limited  and  restricted  estate,  and  does  not,  on  her 
death,  pass  as  stridhan  to  her  heirs,  but  reverts  to 
the  heirs  of  her  father.  Chotay  Lall  v.  Chunnoo 
Lall        .  .        .         .         14  B.  Ii.  R.  235 

22  W.  B.  496 

S.  C.  ON  APPEAL  TO  PbiVY  COUNCIL 

I.  L.  R.  4  Calc.  744 
L.  K.  6  I.  A.  15 :  3  C.  L.  R.  465 

See,  also,  Deo  Pershad  v.  Lttjoo  Roy 

14  B.  L.  R.  245  note  :  20  W  R.  102 


47. 


Devolution  of  pro- 


perty. D,  the  daughter  of  one  L,  died  childless  in 
1866  possessed  of  certain  immoveable  property 
which  she  had  inherited  from  her  father  L.  Us 
sister  N  had  one  son  A  by  her  first  husband  P.  P 
had  a  second  wife  B,  whose  son  K  was  the  father 
of  the  defendants.  After  P's  death,  his  widow  N 
married  again  and  had  a  son  who  was  the  father 
of  the  plaintiff.  The  plaintiff  in  this  suit  claimed 
to  recover  the  property  of  D  from  the  defendants 
who  had  taken  possession.  He  contended  that  the 
property  having  devolved  on  A  through  a  female 
must  continue  to  descend  in  that  line,  and  that  he 
was  entitled.  The  defendants  claimed  as  heirs  of  ^. 
Heldf  that  on  D's  death  A  was  the  nearest  bandhu 
relation  both  of  D  and  her  father  L,  and  conse- 
quently became  full  owner  of  the  property.  On 
A's  death  the  defendants,  as  sons  of  his  half-brother 
K,  became  his  heirs  and  were  entitled  to  the  pro- 
perty.    Dalpat  Narotam  v.   Bhagban  Kh  usual 

I.  Ii.  R.  9  Bom.  301 


48. 


Devolution    of    stridhan — 


Daughters,  "betrothed  arid  unbetrothed — Devolution 
of  stridhan  after  first  devolution.  A  betrothed 
daughter  is  not  entitled  at  her  mother's  death  to 
share  in  her  stridhan,  but  the  unbetrothed  daughters 
alone  inherit  with  the  sons.  When  stridhan  has 
once  devolved  as  such  upon  an  heir,  it  does  not  con- 
tinue to  devolve  as  stridhan,  but  afterwards 
devolves  according  to  the  ordinary  rules  of  Hindu 
law.  Sbinath  Gangopadhaya  v.  Sarbamanoala 
Debi      .     2  B.  L.  R.  A.  C.  144 :  10  W.  R.  488 

49.  Property  of 

daughter  bequeathed  to  her  by  father  before  marriage 
— Inheritance — Mother.  According  to  the  Hindu 
law  as  current  in  Bengal,  the  mother  succeeds 
to  the  property  of  her  daughter  bequeathed  to  her  by 
her  father  before  her  marriage  in  preference  to  her 
husband.  Such  property  falls  within  the  category 
of  stridhan.  Judoonath  Sircar  v.  Bussunt 
CooMAR  Roy  Chowdhry 

11  B.  L.  R.  286 :  16  W.  R.  105 
19  W.  R  264 


50. 


Impartible 


^       zamindari — 

Succession  of  woman  to  impartible  zamindari.  If 
a  woman  succeeds  to  an  impartible  zamindari, 
the  estate  which  devolves  on  her  demise  upon  her 
son  does  not  thereby  become  self-ac quired  property 
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in  the  hands  of  the  latter.     Muttayan    Chetti  v. 
Sangili  Viba  Pandia  Chinna  Pambiar 

I.  L.  R.  3  Mad.  370 


51. 


Mithila  law—  Succession.     The 


stridhan  property  of  a  widow,  governed  by  the 
Mithila  law  and  married  in  one  of  the  approved 
forms  of  marriage,  goes  to  her  husband's  brother' a 
son  in  preference  to  her  sister's  son.  Bachha 
Jha.  v.  Juqmon  Jha  I.  Ij.  R.  12  Calc.  34S 


52. 


Stridhan    of  co--wife — RigJU 


of  adopted  son  to  succeed  to  stridhan  of  co-wife  of 
his  adoptive  mother.  A  son  adopted  by  one  wife 
may  succeed  to  a  co-wife's  stridhan.  Teexcowree 
Chatterjee  v.  Dinonath  Banerjee     3  W.  R.  49' 


53. 


Sowdaick  stridhan — Heirs  of 


ivife.  Sowdaick  stridhan  created  by  the  husband 
descends  not  to  his  heirs,  but  to  the  heirs  of  the 
wife.  Kashee  Chunder  Roy  Chowdhry  r.  Gour 
KiSHOER  GooHO        .         .         .       10  W.  R.  139 


54. 


Property    inherited  by  a 


female  from  a  female — Mitaksliara — Benares 
school  of  Law.  Under  the  Hindu  Law  of  the 
Benares  school,  property  which  a  woman  has 
taken  by  inheritance  from  a  female  is  not  her  stri- 
dhan in  such  a  sense  that  on  her  death  it  passes  to 
her  stridhan  heirs  in  the  female  lino  to  the  exclusion 
of  males  :  see  Shea  Partab  Bahadur  Singh  v.  Allaha- 
bad Bank  I.  L.  R.  '25  AU.  476.  In  this  case  her 
sons  were  held  entitled  to  succeed  to  such  property 
in  preference  to  her  daughter.  Sheo  Siiank^vrLal 
V.  Debi  Sahai  (1903)     .         I.  L.  R.  25  All.  468 

S.C.  Ii.  R.  30  I.  A.  202 : 
7  C.  W.  N.  831 


56. 


Mitakshara — 


Property  inherited  by  a  female  from  a  female — 
Benares  School  of  Imw — Property  taken  as  heir  of  a 
talukdar  under  the  Oudh  Estates  Act  (/  of  1S69) 
— Act  I  of  1S69,  8s.  J  and  11 — Power  of  aliena- 
tion over  property  so  inherited.  Under  the  Hindu 
Law  of  the  Benares  School,  there  is  no  distinction, 
as  to  the  nature  of  the  estate  taken,  between 
property  inherited  by  a  woman  from  a  male, 
and  property  inherited  by  her  from  a  female. 
In  both  cases  she  takes  it,  not  absolutely  as  her 
stridhan,  but  for  a  qualified  estate  alienable  only 
under  the  conditions  applicable  to  such  an  estate, 
and  with  reverter  after  her  death  to  the  heirs  of  her  ' 
predecessor  in  title :  see  Sheo  Shankar  Lai  v. 
Debi  Sahai,  I.  L.  R.  ^  All.  468.  A  woman 
succeeded  to  property  as  heir  of  her  mother, 
a  talukdar,  under  the  Oudh  Estates  Act  (I  of 
1869).  Held,  that,  notwithstanding  the  terms 
of  8.  2,  which  defines  an  ' '  heir  "  as  "a 
person  who  inherits  property  otherwise  than  as  a 
widow  "  under  the  Act,  and  the  provisions  of  s.  11, 
she  had  no  power  of  alienation  greater  than,  and 
irrespective  of,  her  interest  under  the  Hindu  Law  ; 
the  Judicial  Committee,  in  accordance  with  the 
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principles  laid  down  by  them  in  other  cases,  being 
unwilling,  notwithstanding  the  strong  language  of 
Act  I  of  1869,  to  put  a  construction  on  it  which 
would  give  efEect  to  an  alienation  of  property  made 
to  the  detriment  of  those  beneficially  interested  in 
it.  In  this  case  it  was  heldy  that,  apart  from  any 
grounds  of  necessity,  she  could  not  alienate  the 
property  beyond  her  own  life-time  ;  and  a  mortgage 
of  it  made  bj'^  her  was  declared  to  be  inoperative 
on  her  death,  against  the  property  in  the  hands 
of  the  heir  to  whom  it  had  reverted.  Shed  Partab 
Bahadur  Singh  v.  Allahabad  Bank  (1903) 

I.  L.  R.  25  All.  476 

S.C.  li.  R.  30  I.  A.,  209 

7  C.  W.  N.  840 


56. 


Step      sister's     son — Daya- 


hhaga,  Ch.  IV,  ss.  3,  29,  31,33,35-39 — Stridhan, 
succession  to — Husband^ s  elder  brother.  Under  the 
Dayabhaga  law  a  step-sister's  son  is  entitled  to 
succeed  to  a  woman's  s^nrf^aw  in  preference  to  her 
husband's  elder  brother.  Dasharathi  Kundu  v. 
UiPiN  Behari  Kundu  (1905) 

I.  L.  R.  32  Cale.  261 
S.C.  9  C.  W.  W.  119 


57. 


Partition — Mitakshara — Joint 


Hindu  family — Share  of  mother  on  'partition. 
According  to  the  Mitakshara  law,  the  share  which 
the  mother  in  a  joint  Hindu  family  obtains  on  parti- 
tion, after  the  death  of  the  father,  of  the  joint 
family  property  between  the  mother  and  the  sons, 
becomes  the  mother's  stridhan,  which  devolves,  on 
her  death,  upon  her  own  heirs,  and  not  upon  the 
heirs  of  her  husband.  Bilaso  v.  Dina  Nath,  I.  L. 
B.  3  All.  88  ;  Bhagwandeen  Doobey  v.  Myna  Baee, 
11  Moo.  I.  A.  487 ;  Mussumat  Thakoor  Deyhee 
v.  Bai  Baluk  Bam,  11  Moo.  I.  A.  139 ;  Chotay 
Lall  V.  Chunno  Lolly  L.  B.  6  1.  A.  15 ;  Muttu 
Vaduganadha  Tevar  v.  Dora  Singha  Tevar,  I.  L. 
B.  3  Mad.  290 ;  Mohabeer  Pershad  v.  Bamyad 
-Singh,  20  W.  B.  192  ;  Lalljeet  Singh  v.  Baj  Coomar 
Singhy  20  W.  B.  336  ;  Sheodyal  Tewaree  v.  Judoo 
Nath  Tewaree,  9  W.  B.  61  ;  Hemangini  Dasi  v. 
Kedar  Nath  Kundu  Chowdhry,  I.  L.  B.  16  Calc. 
758  ;  Beni  Parshad  v.  Puran  Ghana,  I.  L.  B.  23 
Calc.  263  ;  and  Ganpat  Bao  v.  Bam  Ghandar,  I.  L. 
B.  11  All.  296,  referred  to.  Chhiddu  v.  Naubat 
(1901)  I.  L.  R.  24  All.  67 

58. Daughter  and  daughter's 

•daughters — Savings  or  property  purchased  out  of 
savings  by  widow  out  of  money  awarded  to  her  by  decree 
as  maintenance — Stridhanam  K,  a  Hindu  widow, 
piu-chased  property  wdth  money  received  by  her 
under  a  decree  awarding  maintenance  made 
payable  to  her  out  of  the  revenues  of  a  zamin- 
dari.  She  never  had  any  right  to  or  possession 
of  her  husband's  estate,  which  was  always  in 
the  hands  of  other  persons,  who  were  entitled 
thereto.  K  died  leaving  a  daughter  M  her 
surviving,  who  subsequently  also  died  leaving 
three    daughters.     The    three    daughters    of    M 
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sold  the  property  to  plaintiffs,  who  brought  this 
suit  for  a  declaration  that  they  were  entitled  to 
certain  shares  in  the  property  and  for  delivery 
of  the  same.  For  the  defence  it  was  contended 
that  the  property  in  question  was  not  the  stri- 
dhanam of  K,  that  K  had  taken  only  a  limited  and 
qualified  interest  therein,  and  that  on  K'a  death  it 
devolved  on  her  husband's  lineal  male  descendants, 
and  that,  in  consequence,  the  sale  to  plaintiffs  con- 
ferred on  them  no  title  to  the  property  :  Hdd, 
that  the  property  was  K'«  stridhanam,  and,  conse- 
quently, M  was,  on  her  death,  heir  to  it.  There  is 
no  necessary  connection  between  the  limited  nature 
of  the  estate  which  a  \ndow  takes  in  her  husband's 
property  and  the  interest  accruing  to  her  in  the 
income  derived  by  her  as  such  limited  o\vner.  That 
which  becomes  vested  in  her  in  her  own  right  and 
which  she  can  dispose  of  at  pleasure  is  her  own 
projierty,  not  limited  but  absolute,  exclusive  and 
separate,  in  every  sense  of  the  term,  and  devolves  as 
such.  As,  in  the  present  state  of  the  law,  the  income 
is  completely  dissociated  from  the  corpus,  there  is 
no  presumption  that  savings  or  purchases  ^^^th 
savings  effected  by  a  widow  are  increments  to  the 
corpus  of  the  husband's  estate  and  pass  together 
with  it.  Akkana  v.  Venahja,  I.  L.  B.  25  Mad.  351, 
approved  ;  saudamini  Dasi  v.  The  Administrator 
General  of  Bengal,  L.  B.  20  I.  A.  12,  followed  ; 
Isri  Dut  Koer  v.  Mussumut  Hansbutti  Koerain, 
L.  B.  10  I.  A.  150,  distinguished ;  Soorlah  Dossee 
V.  Bhoobun  Mohun  Neoghy,  I.  L.  B.  15  Calc. 
292 ;  Beni  Pershad  v.  Puranchand,  I.  L.  B.  23 
Gale.  262;  Chhiddu  v.  Navbat,  I.  L.  B.  24  AU. 
67 ;  and  Sheo  Shankar  Lai  v.  Debi  SaJiai,  I.  L. 
B.  25  All.  468,  commented  on.  Held,  also,  that 
as  a  daughter's  daughter  is  entitled  to  take  (in 
preference  to  a  daughter's  son),  the  stridhanam 
of  the  grandmother,  K's  stridhanam  passed, 
on  the  death  of  her  daughter  M,  to  M's  daugh- 
ters, who  took  only  a  limited  and  qualified  estate. 
Subramanian  Chetti  v.  Arunachellam  Chetti 
(1905)      ....        I.  Ii.  R.  28  Mad.  1 


59. 


Co-"widow — Mitakshara — 


Mayukha — Succession  to  stridhan  property  of  child- 
less Hindu  widow — Co-widow  preferred  to  husband's 
brother  and  brother'' s  son — "  Sapinda,"  meaning  of 
— Construction  of  tests,  rule  of — Island  of  Bon^yy 
succession  in.  Under  the  Mitakshara  as  also  under 
the  Mayukha  as  read  with  the  Mitakshara,  a  co- 
mdow  is  entitled  to  succeed  to  the  stridhan  property 
of  a  mdow  dying  without  issue  in  preference  to  her 
husband's  brother  or  brother's  son.  According  to 
the  Mitakshara  definition  of  sapinda,  husband  and 
wife  are  sapindas  to  each  other  and  the  same  theory 
has  been  adopted  by  the  author  of  the  Mayukha. 
The  rule  of  succession  to  the  stridhan  property  of  a 
childless  widow  laid  do\\'n  in  the  Mitakshara  and 
adopted  in  pi.  28  of  the  Mayukha,  was  not  intended 
to  be  modified  in  its  operation  by  what  is  stated  in 
pi.  30  of  the  same  work.  The  proper  construction 
of  the  text  of  Brihaspati  in  pi.  30  indicated.     Shama 
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Churn's  constniction  of  the  text  approved.  Lai- 
lubhai  Bapubhai  v.  Manhuvarbai,  I.  L.  B.  2  Bom. 
388 ;  Gajahai  v.  Shrimant  Shahajirao  Maloji 
Baje  Bhosle,  /.  L.  B.  17  Bom.  114,  118,  Bachha  Jha 
V.  Jugmon  Jha,  I.  L.  B.  12  Calc.  348,  Krisnabai 
Martand  v.  Sripati  Pandu,  8  B.  L.  B.  12,  referred 
to.  Questions  of  the  Hindu  law  of  inheritance  to 
property  in  the  Island  of  Bombay  are  to  be  deter- 
mined in  accordance  with  the  Mitakshara,  subject 
to  the  doctrine  to  be  found  in  the  Mayukha  where 
the  latter  differs  from  it.  But  as  a  general  principle, 
the  Mitakshara  and  the  Mayukha  should  be  so  con- 
strued as  to  harmonize  A^dth  one  another  wherever 
and  so  far  as  that  is  reasonably  possible.  Gajdbai 
V.  Shrimxint  Shahajirao  Maloji  Baja  Bhosle.,  I.  L.  B. 
17  Bom.  114,  118,  referred  to.  Bai  Kessebbai  v. 
HuNSBAJ  MoRARJi  (1906)    I.  Ii.  R.  30  Bom.  431 

10  C.  W.  N.  802 
B.C.  L.  R.  33  I.  A.  176 


60. 


Mitakshara — 


Co-widows — Deceased  co-widow — Stridhan  property 
of  the  deceased — Surviving  co-widow  entitleJd  to 
succeed — Nearest  surviving  Sapinda  of  the  husband. 
According  to  the  Mitakshara  a  surviving  co-\vido\\' 
is  entitled  to  succeed  to  the  stridhan  property  of  her 
deceased  co-mdow  as  the  nearest  surviving  Sapinda 
of  the  husband.    Krishna i  v.  Shripati  (1906) 

I.  L.  B.  30  Bom  338 


61. 


Sister — Mitakshara — Stridlia- 


nam,  devolution  of — Sister  takes  precedence  over 
sister'' s  son — Nature  of  right.  Under  the  Mitakshara 
Law,  where  a  woman  not  married  in  any  of 
the  approved  forms  dies  issueless,  her  stridhanam 
property,  in  the  absence  of  nearer  heirs,  passes  to 
the  sister  in  preference  to  the  sister's  son.  The 
Mitakshara  is  the  paramount  authority  in  this 
Presidency  and  in  the  absence  of  a  consensus  of 
opinion  among  the  commentators,  and  where  there 
is  no  evidence  of  usage  to  the  contrary,  the  general 
doctrine  of  Mitakshara  Law  must  prevail  over 
the  Smiiti  Chandrika.  A  a\ oman  taking  stridhanam 
property  of  a  deceased  female  by  inheritance 
will  take  only  a  limited  interest  in  such  pro]:)erty. 
Muthappudayan  v.  Ammani  Ammxd,  1.  L.  R. 
21  Mad.  58f  62,  referred  to.  Selemma  v.  Latchmana 
Reddi,  I.  L.  B.  21  Mad.  100,  103,  104,  referred  to. 
Raju    Gbamany   v.  Ammani  Awal  (1906) 

I.  L.  R.  29  Mad.  358 


62. 


Full  brothers  of  husband — 


Stridhan — Succession — Full  brothers  of  the  husband 
are  entitled  to  succeed  in  preference  to  his  half- 
brothers — Mitakshara.  A  Hindu  mdow  died  without 
issue  leaving  her  surviving  one  whole  brother  and 
three  half-brothers  of  her  deceased  husband  :  Held, 
that  under  the  Mitakshara  by  which  the  parties  were 
governed,  for  the  purpose  of  succession  to  the 
non-technical  stridhan  of  a  widow,  who  has  died 
without  issue,  the  whole  brother  of  her  deceased 
husband  is  to  be  preferred  to  his  half-brother. 
Parmappa  v.  Shiddappa  (1906) 

I.  L.  R.  30  Bom.  607 
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63. 


Succession — Stri» 


dhan — Full  brothers  of  the  husband  are  entitled  to 
succeed  in  preference  to  his  half-brothers — Mitakshara 
— Hindu  Law.  A  Hindu  widow  died  M-ithout 
issue  leaving  her  siu-viving  one  whole  brother  and 
three  half-brothers  of  her  deceased  husband.  Hdd, 
that  under  the  Mitakshara,  by  which  the  parties 
were  governed,  for  the  purpose  of  succession  to  the 
non-technical  stridhan  of  a  ^vidow,  who  has  died 
without  issue,  the  whole  brother  of  her  deceased 
husband  is  to  be  preferred  to  his  half-brother.  Pab- 
MAPPA  V.  Shiddappa  (1906) 

I.  Ii.  R.  30  Bom.  607 


64. 


Mother  of  childless  woman 


— Stridlian — Property  of  daughter  received  from 
father  after  marriage — Maurasi  mukarari  lease,  rent 
nominal — Anwadheya — Devolution  of  stridhan  belong- 
iruj  to  a  childless  woman.  When  a  maurasi  and 
mukarari  lease  of  a  property  was  granted  by  a 
father  to  his  daughter  after  her  marriage,  reserv- 
ing merely  the  right  to  receive  a  nominal  sum 
annually  :  Hdd,  that  under  the  Dayabhaga  the 
interest  in  the  property  transferred  to  the  daughter 
under  the  lease  was  her  stridhan  falling  within 
the  class  Anwadheya,  and  that  on  her  dying 
childless  her  mother  was  entitled  to  inherit  it  in 
preference  to  her  husband.  Jvnon  Nath  Sirhar, 
v.  Buasent  Coomar  Bay  Chowdhry,  19  W.  B.  264  : 
11  B.  L.  B.  286;  Hurry  Mohun  Shaha  v. 
Shonaiun  Shaha,  I.  L.  B.  1  Calc.  275;  and 
Qopal  Chundra  Paul  v.  Bam  Chandra  Pra- 
manik,  I.  L.  B.  28  Calc.   311,  referred  to.     Ram 

GOPAIi      BHtJTTACHARJEE       V.       NaRAIX      ChANDRA 

BandopadhvA  (1905)     ,      I.  L.  R.  33  Calc.  315 

B.C.  10  C.  W.  N.  510 


65. 


Property      inherited      by 


daughter  from  her  father — Stridhan — Succes- 
sion— Devolution.  Under  the  Mitakshara  law,  as 
interpreted  in  this  Presidency,  the  daughter  takes 
an  absolute  interest  in  property  inherited  from  her 
father  and,  on  her  death,  it  devolves  on  her  daughter 
in  preference  to  her  son.  Gulappa  v.  Tayawa 
(1907)     .         .         .         .  I.  Ii.  R.  31  Bom.  453 

66.  Pitridatta  Ayautuka  Stri- 
dhan, succession  to — Son  or  married  daughter, 
preferential  heir — DayaWmga — ' '  Kanya,"  meaning 
of.  Under  the  Dayabhaga  School  of  Hindu  Law,  son 
is  the  preferential  heir  to  a  married  daughter  to 
pitridatta  ayautuka  stridhan,  property  of  the  mother* 
The  word  ' '  kanya  ' '  in  Dayabhaga,  Chap.  IV, 
s.  ii,  para.  16,  means  an  unmarried  daughter.  Bam 
Oopal  Bhuttacharjee  v.  Narain  Chandra  Bando- 
padhya,  I.  L.  B.  33  Calc.  315  ;  10  C.  W.  N.  510; 
3  C.  L.  J.  15,  followed.  Prosanwo  Kumar  Bosb 
V.    Sarat  Shoshi  Ghosh  (1908) 

I.  L.  R.  36  Calc.  86 
12  C.  W.  N.  924 


67. 


Property  inherited  by  mai- 


den daughter,  nature  of  interest  taken  in — 
Stridhana — Daughter     takes     only      limited  estate. 


(    5351    ) 


DIGEST  OF  CASES, 


(     5352    ) 


HINDU  LAW— STRIDHAN— cowfc?. 

1.  DESCRIPTION     AND     DEVOLUTION     OF 
STRIDHAN— concZd. 

Inherited  property  is  not  stridhanam  and  the  case 
of  a  maiden  daughter  succeeding  to  the  stridhanam 
property  of  her  mother  is  no  exception  to  this 
general  rule.  The  maiden  daughter  so  succeeding 
takes  only  a  limited  estate.  The  inclusion  by 
Vignaneswara  of  inherited  property  in  the  definition 
of  stridhanam  is  not  in  accordance  with  other 
authorities  and  ought  not  to  be  accepted  as  law. 
Virasangappa  Shetti  v.  JRudrappa  Shetti,  I.  L.  R. 
19  Mad.  110,  followed.  Venkatarama  Krishna 
Rao  V.  Bhujanga  Rau,  1.  L.  R.  19  Mad.  107,  not 
followed.  Narasayya  v.  Venkayya,  2  Mad.  L.  J. 
149,  not  followed.  Janakisetty  Soobyudu  v. 
MiRiYALA  Hanumayya  (1909) 

I.  L.  R.,  32  Mad.  521 


2.  GIFT  OF  STRIDHAN. 


1. 


Nature  of  gift    of    stridhan 

— Maintenance,  provision    for.     A  gift  of  stridhan 
is  not  equivalent  to  a  provision  for  maintenance. 

JOYTABA  V.  RaMHARI  SiRDAR 

I.  Ii.  R.  10  Calc.  638 


3.  EFFECT  OF  UNCHASTITY. 

1. Unchastity    as   incapacitat- 
ing   "woman   from,    holding    stridhan — In- 

heritance  and  keeping  possession  of  stridhan.  Per 
Turner,  Offg.  C.J.,  and  Oldfield,  J. — Unchastity 
in  a  woman  does  not  incapacitate  her  from  inherit- 
ing stridhan.  Per  Pearson  and  Spankie,  J  J. — 
Unchastity  in  a  woman  does  not  preclude  her  from 
keeping  possession  by  right  of  inheritance  of 
stridhan.     Gang  a  Jati  v.  Ghasita 

I.  L.  R.  1  All.  46 

2.  . Inheritance.    Unchastity  does 

not  debar  a  Hindu  woman  from  inheriting  the 
stridhan  property  of  her  female  relatives.  Ganga 
Jati  V.  Ghasita,  I.  L.  R.  1  All.  46,  followed.  Ramnath 
Tolapattro  v.  Durga  Sundari  Debi,  I.  L.  R.  4  Calc. 
550  ;  Ramananda  v.  Raikishori  Barmani,  I.  L.  R. 
22  Calc.  347,  distinguished.  Nogendra  Nandini 
Dassi  v.   Bendy   Ejushna   Deb  (1902) 

L  L.  R.  30  Calc.  521; 
s.c.  7  C.  W.  M".  121 

I 

4.  POWER  TO  DISPOSE  OF  STRIDHAN. 

1. Po-wer  of  married  woman 

to  dispose  of  stridhan — Immoveable  property 
botu/ht  with  stridhan.  Under  the  Hindu  law,  a 
married  woman  is  at  Uberty  to  make  any  disposition 
the  likes  of  money  constituting  her  stridhan  or  sepa- 
rate and  peculiar  property,  and  if  she  purchases 
immoveable  property  with  such  stridhan,  she  has  a 
right  to  sell  that  immoveable  property.  Lijchmun 
Cw  UNDER  Geer  Gossain  V.  Kalichurn  Singh 

19W.  R.  292 


HINDU  LAW-STRIDHAN— c.Tj^rf. 


4.  POWER    TO    DISPOSE 
Concld. 
2 


OF   STRIDHAN— 

-  Mitakshara — Joint 
Hindu  family— Partition — Share  of  mother  on 
partition.  The  share  which  is  taken  by  the  mother 
in  a  Joint  Hindu  family  upon  partition  of  the 
family  property  being  her  stridhan,  she  is  capable 
of  ahenating  it  at  her  pleasure.  Pal  Rai  v.  Subaj 
BALI  (1901)      .         .        .       L  Ij.  R.  24  AIL  82 

3-    ; S&ud&jik—Beqvest    by    will — 

Power  of  disposal  svbject  to  husband's  consent 
— Gurav  service — Vritti.  Saudayik  stridhan  is 
that  which  is  obtained  by  a  married  woman  or 
by  a  virgin  in  the  house  of  her  husband  or  of  her 
father,  from  her  brother  or  parents.  Except  in  the 
kind  known  as  Saudayik,  a  woman's  power  of  dis- 
posal over  her  stridhan  is  during  coverture  subject 
to  her  husband's  consent,  and  without  such  con- 
sent she  cannot  bequeath  it  by  will  when  she  is 
survived  by  her  husband,  who  is  not  shown  ever 
to  have  consented  to  the  will.  Bhau  v.  Raghu- 
NATH  (1906)      .         .         LL.  R.  30  Bom.  229 


5.  PARTITION. 

Share  of  step-mother— Partt/tbn — 

Stridhan — Value  of  stridhan  to  be  deducted  from 
share — Expenses  for  ceremonies  of  grandchildren. 
In  a  suit  for  partition  brought  by  a  Hindu 
against  his  father  and  brothers,  the  brothers 
are  entitled  to  have  set  apart  from  the  family 
property  a  sum  sufficient  to  defray  the  expenses 
for  their  prospective  thread,  betrothal  and  marriage 
ceremonies,  such  sum  to  be  calculated  according  to 
the  extent  of  the  family  property.  A  father's  wife 
is  on  such  partition  entitled  to  a  share  equal  to  that 
of  a  son,  but  from  her  share  must  be  deducted  the 
value  of  any  stridhan  received  by  her  as  a  gift  from 
her  father-in-law  or  husband.  Jairam  v.  Nathu 
(1906)  .         .         .        I.  Ii.  R.  31  Bom.  54 
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See  Hindu  Law — 

Custom — Inheritance — Succession; 

Mitakshara  ; 
Dayabhaga. 

L  GENERAL  RULES. 

1.  Bandhus — Svcceasiun  Father^s 

sister's  daughter's  son  entitled  in  preference  to   pater- 
nal grandfather's  sister's  son.  It  is  a  cardinal  princi . 


(     6363    ) 


DIGEST  OF  CASES. 


(     6364    ) 


HINDU  IiAW— STTCCESSION— cowW. 

1.  GENERAL  RULES— concW. 

pie  of  Hindu  Law  that  the  nearer  line  excludes  the 
more  remote  and  the  ground  of  distinction  in 
favour  of  a  party,  who  is  able  to  trace  his  descent 
with  less  intervention  of  females  will  not  apply 
where  he  competes  with  one  of  a  nearer  line. 
The  father's  sister's  daughter's  son,  being  an 
atmahandhu,  is  entitled  to  succeed  in  prefer- 
ence to  the  paternal  grandfather's  sister's  son 
— a  pitribandhu.  Balusami  Pandithar  v.  Nora- 
yana  Rao,  I.  L.  R.  20  Mad.  342,  referred  to.  Kri- 
shna Ayyangab,  v.  Venkatarama  Ayyanoar 
(1906)        .         .         .  I.  L.  B.  29  Mad.  115 

2. Bight    of  representation — 

Divided  son  as  nearest  sapinda  does  not  exclude 
divided  grandson  or  great-grandson.  Partition  does 
not  annul  the  filial  relation  nor  the  right  of  suc- 
cession incidental  to  such  relation.  The  right 
of  divided  sons,  grandsons  and  great-grandsons  of 
the  last  male  owner  to  succeed  to  his  divided 
property,  is  the  same  as  in  the  case  of  undivided 
family  property.  The  right  of  representation  exists 
equally  in  the  former  as  in  the  latter  case,  and  the 
divided  son  will  not,  on  the  principle  of  the  exclu- 
sion of  remoter,  by  nearer  sapindas,  exclude  the 
divided  grandson  in  the  succession  to  divided 
property  of  the  ancestor.  Ramappa  Naicken  v. 
Sithammal,  I.  L.  R.  2  Mad.  184,  referred  to. 
MiUhuvaduganatha  Tevar  v.  Periasami,  I.  L.  R. 
16  Mad.  15,  referred  to.  Marddayi  v.  Doraisami 
Kabambian  (1907)       .      I.  L.  B.  30  Mad.  348 

8.  Succession  certificate — Sis. 

ter*8  daughter — Sister's  daughter's  son — Spiri- 
tual efficacy  the  criterion  of  inheritance — Suc- 
cession Certificate  Act  {VII  of  1889),  s.  6.  Where 
the  daughter  of  the  sister  of  a  deceased  Hindu 
governed  by  the  Dayabhaga  school  and  her  son 
applied  under  the  Succession  Certificate  Act  for  a 
certificate  to  collect  the  debts  due  to  the  estate  of 
the  deceased :  Held  (without  expressing  a  final 
opinion),  that  competency  to  offer  funeral  oblations 
being  the  principal  ground  for  succession  under  the 
Dayabhaga  law,  primd  facie  a  sister's  daughter 
and  a  sister's  daughter's  son  are  not  heirs,  and  as 
such  are  not  entitled  to  have  the  certificate.  Umai 
Bahadur  v.  Udoi  Chand,  I.  L.  R.  6  Cole.  119,  Col- 
lector of  Madura  v.  Moottoo  Rainalinga  Sathupathy, 
12  Moo.  I.  A.  397,  and  Moniram  Kolita  v.  Keri 
Kolitani,  I.  L.  R.  5  Calc.  776  ;  L.  R.  7  I.  A.  115, 
distinguished.  Krishna  Pada  Dutt  v.  Secre- 
tary OP  State  for  India  (1008). 

I.  L.  B.  35  Calc.  631 


HINDU  LAW— SUCCESSION— conW. 


2.  IMPARTIBLE  PROPERTY. 


4. 


Collateral       succession — 


Property  not  taken  from  '  ancestor  '  does  not 
devolve  with  incidents  of  ancestral  property.  Pro- 
perty inherited  by  one  from  a  collateral  relation, 
as  a  brother^  uncle,  etc.,  is  not  taken  as,  and  subject 
to  the  incidents  of,  ancestral  property  and  his  male 
descendants  are  not  coparceners  with  him  in  respect 
of  such  property.  Karuppai  Nachir  v.  Sankara- 
narayaruin  Chetty,  I.  L.  R.  z7  Mad.  300,  followed. 
GxmuMURTHi  Reddi  v.  Gubammal  (1908) 

1. 1..  B.  82  Mad.  88 


1. 


I Impartible  property 

— Liability  of,  for  debts  in  the  hands  of  successor 
— Impartible  property,  which  is  not  self -acquired , 
is  not  assets  for  debts  of  previous  holder.  Debts 
contracted  by  the  holder  of  an  impartible  estate, 
which  is  not  such  holder's  self -acquired  property, 
are  not  binding  on  his  successor,  who  takes  by 
survivorship,  when  they  are  contracted  for  purposes 
which  will  not  be  binding  on  him,  if  the  property 
was  ordinary  partible  property ;  and  such  pro- 
perty is  not  assets  in  the  hands  of  the  successor 
for  the  payment  of  such  debts,  because  he  could 
not  have  questioned  any  alienation  of  the  same 
by  his  predecessor.  Per  Sankaban  Natr,  J. — An 
undivided  member,  who  succeeds  to  ancestral  impar  - 
tible  property  to  the  exclusion  of  nearer  heirs  of  the 
last  holder,  does  so  only  by  right  of  survivorship. 
Kaiama  Nachiar  v.  The  Raja  of  Sivaganga,  9 
Moo.  /.  A.  539,  611,  614  ;  and  not  simply  as  a 
member  of  the  family  of  which  he  and  the  last 
holder  were  undivided  members.  When  the  acqui- 
sition or  recognition  of  ownership  is  due  to  a 
process  of  evolution  or  to  judicial  decisions 
extending  over  a  comparatively  long  period  of 
time,  such  ownership  may  carry  with  it  certain 
incidents  appropriate  to  it  in  its  earlier  stages, 
but  from  which  rights  of  ownership  acquired 
in  well-known  and  recognized  modes  are  free. 
The  decisions  which,  by  negativing  co-parcenary 
rights  in  impartible  estates  and  the  power  of 
questioning  alienations  incidental  thereto,  have 
recognised  ownership  in  the  holders  of  such  estates 
do  not  therefore  render  it  necessary  to  disregard 
the  course  of  decisions  in  the  Presidency  and  hold 
that  such  estate  in  the  hands  of  the  successor 
must  be  treated  as  assets  for  the  payment  of  debts 
contracted  by  his  predecessor.  Nachiappa 
Chettiab    v.  Chinnayasami  Naicker  (1000). 

I.  L.  B.  29  Mad.  453 


2. 


Succession — /m- 


partible  estate — Estate,  devised  to  widow  of  owner — 
Suit  by  reversioner — Compromise — Estate  taken  by 
reversioner.  The  owner  of  an  impartible  estate 
to  which  the  rule  of  primogeniture  applied  died 
leaving  a  will,  which  purported  to  give  the 
whole  estate  absolutely  to  his  widow.  After 
the  death  of  the  testator  the  next  reversioner 
sued  to  recover  the  estate  and  pleaded  that  the 
will  set  up  by  the  widow  was  invalid.  The  parties 
to  this  suit  entered  into  a  compromise,  the  main 
provisions  of  the  compromise  being  that  the  widow 
should  be  the  * '  gaddi-nashin  ' '  during  her  life 
and  should  give  the  plaintiff  a  monthly  allowance, 
and  that  after  the  death  of  the  widow  the  plaintiff 
or  any  representative  (kaem  makam)  who  might 
be  living,  should  be  the  absolute  owner  of  all 
the  moveable  and  immoveable  properties  possessed 
by  the  testator  and  should  occupy  the  *'  gaddi.*' 
The  plaintiff  reversioner  predeceased  the  widow. 
Held,  on  a  suit  by  the  widow  of  this  reversioner  to 
recover  the  estate  as  against  certain  other  members 
of  her  husband's  family,  who  were  in  possession. 


I 


(     5355    ) 


DIGEST  OP  CASES. 


(    5356    ) 


HINDU  LAW— SUCCESSION— con«rf. 

2.  IMPARTIBLE  PROPERTY— cowcZd!. 

that  the  effect  of  the  compromise  was  that  a  vested 
interest  in  the  estate  in  the  character  of  an  impar- 
tible estate  was  subject  to  the  life  interest  of  the 
widow,  limited  to  the  plaintiff  reversioner  and  that 
upon  his  death  the  estate  descended  to  his  heir 
according  to  the  rule  of  primogeniture  and  not  to 
his  widow.  Eani  Mewa  Kuwar  v.  Rani  Hulas 
Kuwar,  L.  R.  1  I.  A.  157;  Govind  Krishna  Narain 
V.  Abdul  Qayyum,  I.  L.  R.  25  All.  546 ;  Bachcho 
Kunwar  v.  Dharam  Das,  I.  L.  R.  28  All.  347, 
and  Ram  Shankar  Lai  v.  Ganesh  Prasad,  I.  L.  R, 
29  All.  451,  referred  to.  Abdul  Wahid  Khan  v. 
Nuran  Bibi,  I.  L.  R.  11  Cah.  597,  distinguished. 
Haepal  Singh  v.  Lekhbaj  Kunwar  (1908) 

I.  Ii.  R.  30  All.  406 


3.  DISQUALIFICATIONS. 

Lunacy — Succession — J^oint  Hindu 


1. 

family — A  member  of  a  joint  Hindu  family,  who 
has  acquired  by  his  birth  an  interest  in  the  joint 
family  property,  is  not  divested  of  that  interest 
by  subsequently  becoming  insane.  Deo  Kishen  v. 
Budh  Prakash,  I.  L.  R.  5  All.  509,  followed. 
TiE-BENi    Sahai   V.    Muhammad    Umar  (1905) 

I.  L.  R.  28  All.  247 


2. 


Murder — Unchastity — Mother, 


'party  to  murder  of  her  son  cannot  succeed  as 
heir  to  such  son  — Unchastity  of  mother  no  bar 
to  her  succeeding  as  heir  to  her  son — Degradation 
does  not  involve  loss  of  proprietary  rights.  A 
mother,  who  has  been  a  party  to  the  murder 
of  her  son,  cannot  succeed  by  inheritance  to 
the  property  of  such  son.  Under  the  Mitak- 
fihara  Law,  female  heirs  other  than  the  widow 
are  not  precluded  from  inheriting  by  reason  of 
unchastity.  Kojiyadu  v.  Lakshmi,  I.  L.  R.  5  Mad. 
149 f  followed.  Degradation,  without  exclusion 
from  caste,  does  not  involve  loss  of  proprietary 
rights ;  neither  has  aggravated  unchastity  that 
•effect.  Per  Wallis,  J. — The  unchastity  of  the 
widow  is  expressly  laid  down  as  a  ground  of 
exclusion  in  numerous  texts,  but  there  is  no  such 
authority  in  favour  of  excluding  other  females. 
Degradation  does  not  affect  proprietary  rights 
of  the  degraded  person  since  the  passing  of  Act 
KXI  of  1850.  Per  Sankaran-Najr,  J.— The 
mother's  claim  to  succession  rests  on  consangui- 
nity and  not  on  religious  merit,  and  incapacity 
to  inherit  due  to  inability  to  perform  sacrifices  can- 
not therefore  be  presumed.  Text  of  Hindu  law 
considered.  Vedammal  v.  Vedanayaga  Mudaliar 
<1907)        .         .         .         I.  L.  R.  31  Mad.  100 

4.  MITAKSHARA. 

Right  of  females  to  inherit — 


Succession — Mitakshara — In  the  case  of  Hindus 
governed  by  the  Mitakshara  law,  no  females, 
except  those  expressly  named  in  the  Mitak- 
shara as  heirs,   can     inherit.    A     grand -daughter. 


HINDU  LAW— SUCCESSION— cow«<Z. 

4.  MITAKSHARA— concZef. 

therefore,  cannot  succeed  to  the  estate  of  her 
grandfather.  Gauri  Sahai  v.  Rukko,  I.  L.  R.  3 
All.  45;  Jagat  Narain  v.  Sheo  Das,  I.  L.  R.  5 
All.  311;  Nanhi  v.  Gauri  Shankar,  All.  Weekly  Notes 
{1905),  241,  and  Koomud  Chunder  Roy  v.  Seeia 
Kanth  Roy,  W.  R.  Sp.  No.  F.  B.  75,  followed. 
Banshidhar  v.  Ganesh,  I.  L.  R.  22  All.  33S,  Nallanna 
V.  Pannal,  I.  L.  R.  14  Mad.  149,  and  Ramappa 
U  day  an  v.  Arumagath  Udayan,  I.  L.  R.  17  Mad. 
182,  dissented  from.  Jagan  Nath  v.  Champa 
(1905)  .         .  I.  L.  R.  28  AIL  307 


2. 


Mitakshara — Sue* 


cession — Right  of  females  to  inherit.  Under  the 
Hindu  law  of  the  Benares  School  females  not  ex- 
pressly named  in  the  Mitakshara  as  heirs  do  not 
inherit.  The  son's  daughter,  not  being  so  named, 
is  therefore  not  an  heir  to  her  grandfather.  Gaur 
Sahai  v.  Rukko,  I.  L.  R.  3  All.  45  ;  Jagat  Narain  v. 
Sheo  Das,  I.  L.  R.  5  All.  311;  Ramanand  v.  Surgiani, 
I.  L.  R.  16  AU.  221,  and  Koomud  Chunder  Roy  v. 
Seetakanta  Roy,  W.  R.  Sp.  number  F.  B.  Ridings, 
75,  followed.  Girdhari  Lall  Roy  v.  The  Bengal 
Government,  12  Moo.  I.  A.  445 ;  Lakshmanammal 
V.  Tiruvengada,  I.  L.  R.  5  Mad.  241  ;  Narasimma 
V.  Mangammal,  I.  L.  R.  13  Mad.  10,  and  Ananda 
Bibee  v.  Nownit  Lai,  I.  L.  R.  9  Calc.  315,  referred 
to.  Bansidhar  v.  Ganeshi,  I.  L.  R.  22  AU.  838; 
Nallanna  v.  Ponnal,  I.  L.  R.  14  Mad.  149,  and 
Ramappa  Udayan  v.  Arumagath  Udayan,  I.  L.  R. 
17  Mad.  132,  dissented  from.  Nanhi  r.  Gauri 
Shankar  (1906)  .  I.  L.  R,  28  All.  187 


3. 


Stridhan — Mitakshara — Succes- 


sion— Held,  that  the  stridhan  of  a  Hindu  woman 
governed  by  the  Mitakshara  law  would,  on  her 
death  without  issue,  go  to  the  sons  of  her  hus- 
band's sister  in  preference  to  the  sons  of  her 
own  sister.  Ganesh  Lal  v.  Ajudhia  Prasad 
(1906)  .         .         .       I.  L.  R.  28  All.  345 


5.  MISCELLANEOUS  CASES. 

Palayam  or  PoUien — Succession 


1. 

to.  Impartibility — Grant  of  sanad  under  Reg.  XXV 
of  1802 — E^ect  of — Lineal  primogeniture,  when 
estate  held  in  co-parcenary — Maintenance,  atnouni 
of — Privy  Council,  practice  of,  to  interfere  tvith 
amount  settled  in  India.  The  question  whether 
an  estate  is  subject  to  the  ordinary  Hindu  Law 
of  succession  or  descends  according  to  the  rule 
of  primogeniture  must  be  decided  in  each  case 
according  to  the  evidence  given  in  it.  <^rimon- 
tu  Raja  Yarlagadda  MallikarjurM  v.  Raja  Yarlagadda 
Durga,  L.  R.  17  I.  A.  134,  followed.  Acceptance 
of  a  sanad  in  common  form  under  R«g.  XXV  of  1 802 
does  not  of  itself  and  apart  from  other  circumstances 
avail  to  alter  the  succession  to  an  hereditary  estate. 
The  zemindari  of  Udayarpalayam  in  the  Carnatic, 
represents  the  ancient  Palayam  of  Udayar,  having 
been  granted  and  accepted,  after  the  cession  of  the 
Carnatic,  as  equivalent  in  value  to  the  ancient 
Palayam.     It  has  retained  its  impartible  character 
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in  spite  of  the  acceptance  by  the  Poligar  of  a  sanad 
under  Reg.  XXV  of  1802  as  is  corroborated  by  the 
fact  that,  since  the  grant  of  the  sanad,  the  zemindari 
has  been  uniformly  enjoyed  as  an  impartible  estate. 
When  impartible  property  passes  by  survivorship 
from  one  line  to  another,  it  devolves  not  on  the 
co-parcener  nearest  in  blood,  but  on  the  nearest  co- 
parcener of  the  senior  line.  Naraganti  v.  Venkata- 
chalapati,  /.  L.  R.  4  Mad.  250,  followed.  It  is  not  the 
practice  of  the  Judicial  Committee  to  interfere 
m  a  question  as  to  the  amount  of  maintenance. 
That  is  a  matter  with  which  the  Courts  in  India  are 
better  qualified  to  deal.  ELachi  Kaliyana  Ren- 
GAPPA  Kalakka  Thola  V.  Kachi  Yuva  Rengappa 
Kalakka  Thola  Udayar  (1905) 

10  C.  W.  W.  96 

2.   -^  Grihast  Qoshains — Succession 

— Custom — Adoption  of  chela  by  widow  of  deceased 
Ooshain.  The  plaintiff  set  up  a  custom  as  preva- 
lent amongst  the  Grihast  Goshains  of  Hardwar 
and  other  places  adjacent  in  the  United  Provinces 
whereby  the  widow  of  a  deceased  Goshain  was 
entitled,  with  the  concurrence  of  the  elders 
of  the  sect  to  adopt  a  chela  and  successor  to  her 
deceased  husband.  Held,  on  the  evidence,  that  such 
custom  was  not  established.  Ramalakshmi  Ammal 
V.  Sivanantha  Perumal  Sethurayar,  14  Moo.  I.  A. 
570 ;  Khuggender  Narain  Chcnvdry  v.  Sharwpgir 
Oghorenath,  I.  L.  E.  4  Calc.  C43,  and  Govind  Doss 
v.  Ramsahoy  Jemadar,  1  Fulton  217,  referred  to. 
Semhle  :  that  the  sect  of  Grihast  Goshains  living 
mostly  in  these  provinces  at  Hardwar,  Dehra  Dun 
and  other  adjacent  places  are  subject  generally 
to  the  ordinary  rules  of  Hindu  law.  Collector  of 
Dacca  v.  Jagat  Chunder  Goswami,  I.  L.  R.  28  Calc, 
608,  referred  to.     Chhajju  Gm  v.  Diwan  (1906) 

I.  Xj.  R.  29  All.  109 

3.  — Kutchi  Memons — Succession — 

Sons  administering  the  property  of  deceased  father. 
Among  the  Kutchi  Memons,  who  are  governed  by 
Hindu  law,  the  sons  as  heirs  are  entitled  to  the 
estate  of  their  deceased  father,  subject  to  the  pay. 
ment  of  his  debts.  They  are,  therefore,  entitled 
to  take  possession  of  their  father's  property,  to 
administer  it,  and  to  pay  debts  without  being 
liable  to  account  to  the  Court  otherwise  than  as 
heirs.  Veerasokkaraju  v.  Papiah,  I.  L.  R.  26  Mad. 
792,  followed.  Haji  Saboo  v.  Ally  Mahomed 
(1904) 

I.  Ij.  R.  30  Bom.  270 

4.  —  Woman's  estate — Succession 
—Form  of  marriage,  proof  of— Brahma  and  Asura 
marriages,  essentials  of.  A  married  woman  of 
the  Kavarai  caste  (sudra)  having  died  issue 
less,  the  question  arose  between  the  hus- 
band and  the  parents  of  the  deceased  as  to  who 
was  entitled  to  succeed  to  her  property.  The 
evidence  showed  that  at  the  marriage  of  the  de- 
ceased woman,  the  Vivaha  homam  and  the  saptha- 
pathi  were  not  performed  and   it  was  argued  for 
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5.  MISCELLANEOUS  CASES— concW. 
the  parents,  that  in  the  absence  of  these  ceremonie  s 
the  marriage  was  not  in  the  Brahma,  but  the  Asura 
form  and  that  the  parents  and  not  the  husband 
were  entitled  to  succeed  to  the  property.     The 
evidence  also  showed  in  that  community  it  was  not 
customary  to  perform  these  ceremonies.     It  was 
also  proved  that  the  jewels  given  to  the   bride 
were  given  as  presents  to  her  and  not  as  bride-price 
and   that   the   father   when   giving  his   daughter 
decked  with  jewels,  pronounced  the  sloka,  appro- 
priate to  the  Brahma  and  Daiva  forms  of  marriage : 
Held,    that    according    to  Hindu  Law,  it  must  be 
presumed  in  the  absence  of  evidence  to  the  contrary 
that  a  marriage  was  in  the  Brahma  form.     Such 
a  presumption  cannot  be  made  when  it  is  shown 
that  a  certain  community  have  tiU  recently  been 
following   the    Asura   form  of    marriage.     Though 
in  this  case  the  Court  will  not  presume  that  the 
marriage  was  in  the  Asura  form.     The  Asura  form 
of  marriage  is  not  approved  even  for  the  Sudra 
classes.     The  distinctive  mark  of  the  Asura  form  is 
the  payment  of  money  for  the  bride,  as  the  absence 
of  such  payment  is  of  the  approved  forms.     The 
offerings  and  ceremonies  necessary  to  constitute 
a  valid  marriage  are  the  same  in  the  Brahma  and 
the  three  other  approved  forms  and  the  Asura  form. 
Held,  further,  the  non -performance  of  the  ho7)iam 
and  sapthapathi  may  thus  be  reUed  upon  to  show 
there  was  no  valid  marriage  where  they  form  with 
or  without  others,  a  criterion  of  the  intention  ta 
enter  into  the  contract  of  marriage,  but  it  cannot 
be  relied  upon  to  prove  that  the  marriage  was  in 
any   particular   form.     The   customary   paymenta 
of  a  trifling  sum  of  money  known  as  Payidimudupu 
cannot  be  regarded  as  bride-price.     Held,  on  the 
facts  stated  above,  that  this  was  a  Brahma  marriage 
and  therefore  that  the  husband  was  the  lieir  of  his 
wife.     AtTTHiKESAVULU     Chetti,    V.   Ramanujam 
C  HETTY  (1909)  .  I.  L.  R.  32  Mad.  512 

HINDU  LAW— USURY. 


1.  Rate  of  Interest— Act  XXVIII 

of  1855.  Act  XXVIII  of  1855  did  not  repeal  the 
Hindu  laws  as  to  the  rate  of  interest.  Such  rate  is 
governed  by  the  strict  rules  of  Hindu  law,  as  origin- 
ally laid  down  by  Monu  and  other  laM'givers.  Ram- 
LAL  Mookerjee  V.  Haran  Chandra  Dhuk 

3  B.  L.  R.  O.  C.  130  :  12  W.  R.  O.  C.  9 


2. 


Hindu  law — Con- 


tracts Act  XXVIII  of  1855.  Act  XXVIII  of  1855 
does  not  affect  or  supersede  the  rules  of  the  Hindu 
law  as  to  interest.  Hakma  Manji  v.  Meman  Ayab 
Haji        ....  7  Bom,  O.  C.  19 

3. A  m.ount  of  interest  recover- 
able— Interest  exceeding  principal.  By  the  Hindu 
law,  interest  exceeding  in  amount  the  principal  sum 
cannot  be  recovered  at  one  time.  Act  XXVIII  of 
1855  has  not,  by  repealing  s.  12  of  Regulation  V  of 
1827  or  otherwise,  altered  this  rule  of  the  Hindu  law. 
Khushalchand  Lalchand  v.  Ibrahim  Fakir. 
Ram  Krishnabhat  v.  Vithaba  bin  Malharji 

3  Bom.  A.  C.  23 
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See  Kadaei  ben  Ranu  v.  Atmarambhat 

3  Bom.  A.  C.  11 

Interest  exceeding  principal 


— Usury  laws — Act  XXVIII  of  1855 — Contract  Act 
{IX  of  1872),  8.  10.  According  to  Hindu  law, 
arrears  of  interest  more  than  sufficient  to  double 
the  debt  are  not  recoverable,  and  the  law 
upon  this  point  was  not  afPected  by  the  Act 
(XXVIII  of  1855)  for  the  repeal  of  the  usury  laws, 
nor  by  s.  10  of  the  Contract  Act.  Sernble  ;  The  rule 
of  Hindu  law  in  question  has  not  properly 
anything  to  do  with  the  legaUty  or  illegahty  of  any 
contract,  but  is  rather  a  rule  of  limitation.  Ram- 
CONNOY  Audicabry  v.  Johur  Lall  Dtjtt 

1.  li.  B.  5  Calc.  867  :  C.  L.  B.  204 

5.  Interest  exceeding 

principal— 3Iad.  Beg.  XXXIV  of  1802.  Regula- 
tion XXXIV  of  1802  having  been  repealed,  a  claim 
in  a  suit  between  Hindus  for  an  amount  of  interest 
exceeding  the  principal  sum  due  is  maintainable. 
Annaji  Rau  v.  Raghubai  alias  Sithubai 

6  Mad.  400 


6. 


Interest  exceeding 


principal— Mad.  Reg.  XXXIV  of  1802.  Where 
part  payments  were  made  on  a  bond,  and  credited  in 
discharge  of  the  principal,  and  an  action  was  brought 
for  the  balance  of  the  principal  and  for  interest,  and 
the  lower  Court  allowed  a  sum  for  interest  as  due  at 
the  date  of  the  plaint  which  was  greater  than  the 
principal,  the  High  Court  disallowed  the  excess. 
The  provision  in  s.  4  of  Regulation  XXXIV  of  1802, 
against  an  award  of  interest  in  excess  of  the  princi- 
pal, refers  only  to  the  amount  claimed  for  interest  at 
the  time  the  suit  is  brought.  The  rule  of  Hindu  law 
as  to  recoverable  arrears  of  interest  discussed.     Ka- 

KARLAPUDI    SiTAEAMARAJA    V.     UpPALAPADI    JaNA- 

KA.YYA  ......       1  Mad.  5 

7. Interest  exceeding 


principal.  By  Hindu  law  the  amount  recoverable  at 
any  one  time  for  interest  or  arrears  of  interest  on 
money  lent  cannot  exceed  the  principal ;  but  if  the 
principal  remained  outstanding,  and  the  interest  be 
paid  in  smaller  sums  from  time  to  time,  there  is  no 
limit  to  the  amount  which  may  be  thus  received  in 
respect  of  interest.  The  previous  decisions  of  the 
Sudder  Court  to  the  contrary  overruled.  Dhondu 
Jagannath  v.  Narayan  Ram  Chandra 

1  Bom.  47 


8. 


Damdupat,  rule    of— Interest 


exceeding  principal — ^The  Hindu  law  rule  of  damdu- 
pat  does  not  operate  when  the  defendant  is  other 
than  a  Hindu.  Nanchand  Hansraj  v.  Bapusaheb 
Rtjstambhai  I.  L.  B.  3  Bom.  131 


9. 


Interest — Rule  of 


damdupat  when  applicable — Mortgage — Hindu  cre- 
ditor claiming  interest  from  a  debtor  not  a  Hindu — 
Redemption,  suit  for.  In  a  redemption  suit  brought 
by  a  Mahomedan  against  a  Hindu,  it  was  found  on 
taking  the  accounts  that  a  sum  of  R  17,5 19  was  due 
by  this  plaintiff  (mortgagor)  to  the  defendant  (mort- 
gagee). Of  this  sum,  R6,500  were  the  principal,  and 
the  remainder  (R  11,019)  was  for  interest.  The  plaint- 
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iff  contended  that  the  defendant  being  a  Hindu  was 
bound  by  the  rule  of  damdupat,  and  could  not  claim 
as  interest  more  than  the  amount  of  the  principal. 
Held,  that  the  rule  of  damdupat  did  not  apply  ;  and 
that  the  plaintiff  was  liable  to  the  defendant  for  the 
whole  amount.  The  rule  of  damdupat  only  applies 
when  the  debtor  is  a  Hindu.  Da  wood  Durvesh  v. 
VuLLUBHDAS  PuRSHOTAM    L  L.  B.  18  Bom.  227 


10. 


Damdupat — 


Bond  purporting  to  be  execvied  in  adjustment  of 
past  debt — Principal  for  the  purposes  of  damdupat. 
In  the  case  of  a  bond  purporting  to  be  executed  in 
adjustment  of  a  past  debt,  the  principal  for  the  pur- 
pose of  the  rule  of  damdupat  is  the  amount  of  such 
bond,  and  not  the  balance  of  the  unpaid  principal  ac- 
tually advanced  on  an  earlier  bond.  Per  Jenkins, 
C.J. — ^Neither  the  texts,  the  commentaries,  usages  or 
the  cases  forbid  the  conversion  by  subsequent  agree- 
ment of  interest  into  capital,  nor  is  there  any  such 
prohibition  involved  in  the  rule  of  damdupat  as  it 
has  been  formulated.     Sukalal  v.  Bapu  Sakharam 

I.  Ii.  B.  24  Bom.  305 

11.   Inierest — Rule  of 

damdupat — Balance  of  principal  actually  due  at 
date  of  suit — Part  payments  of  priyicipal.  The 
rule  of  damdupat  limits  the  arrears  of  interest  re- 
coverable at  any  one  time  by  the  amount  of  principal 
remaining  due  at  that  time.  Daqdusa  Shevakdas 
V.  Ramchandra        .  1. 1».  E.  20  Bom,  611 


12. 


Interest  exceeding 

principal — Usury — Contract.  The  rule  of  Hindu 
law,  prohibiting  the  recovery  of  interest  exceeding  in 
amount  the  principal  sum  lent,  is  not  applicable  to 
suits  brought  in  Mofussil  Courts  in  Bengal.     Deen 

DOYAL  POBAMANICK  V.  KyLAS  ChTINDER  PaL  ChOW- 

DHRY      .       I.  Ii.  B.  1  Calc.  92  :  24  W.  B.  106 

Pran  Krishna  Tawary  v.  Jadu  Nath  Trivedy 

2  C.  W.  N.  603 

13. Interest  exceeding 

principal — Suits  between  Hindits    in  mofussil — Act 
XXVIII  of  1855,  s.  2.     In  suits  between  Hindus  in 
the  mofussil,  interest  exceeding  the  principal  may  bo 
awarded.     Het  Narain  Singh  v.  Ram  Dein  Singh 
I.  Ii.  B.  9  Calc.  871 :  12  C.  L.  B.  590 

14. —  -  Interest  exceeding 

principal — Debtor  and  creditor — Damdupat.  Since 
the  passing  of  Act  XXVIII  of  1866,  a  Hindu 
creditor  may  claim  from  his  Hindu  debtor  interest  in 
excess  of  the  principal  sum  lent,  should  such  inter- 
est have  accrued.  The  rule  of  law  prohibiting  the 
recovery  of  interest  in  excess  of  the  principal  sun> 
lent  was  in  force  in  the  mofussil  of  Bengal  not  as  a 
provision  of  Hindu  law,  but  as  a  statutory  rule 
introduced  by  Regulation  XV  of  1793,  and  em  brae- 
ing  all  persons  contracting  in  the  mofussil^ 
SuEJYA  Narain  Singh  v.  Sirdhary  Lall 

I.  L.  B.  9  Calc.  826  :  12  C.  L.  B.  400 


15. 


.  Interest  exceeding 
in     execution     of 


qyrincipal — Amount     recoverable 

decree — Damdupat,  rule  of.     The  rule  of  Hindu  law 

which  limits  the  amount  recoverable  at  one  time  by 
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way  of  interest  to  the  amount  of  the  prmcipal,  does 
not  apply  to  an  amount  recoverable  in  execution  of 
the  decree  of  a  Civil  Court.     Balkrishna  Bhal- 

CHANDRA  V.  GOPAL  RaGHUNATH 

I.  L.  B.  1  Bom.  73 

See  Ramachandra  v.  Bhimrao  ^ 

I.  L.  B.  1  Bom.  577 


16. 


Mortgage — Pay- 


ment in  grain — Damdupat.  Held,  that  the  rule  of 
damdupat  applied  to  a  mortgage,  the  advance  hav- 
ing been  in  cash,  although  the  interest  was  to  be  paid 
in   grain.     Anandrao  Babaji  Barve  v.  Durgabai 

I.  L.  B.  22  Bom.  761 


17. 


Mortgage     with 


possession — Mortgagee  to  take  rent  in  part  payment 
of  interest — Remaining  interest  to  be  paid  by  mort- 
gagor every  year.  The  damdupat  rule  applies  in  all 
cases  as  between  Hindu  debtors  and  creditors  both 
in  respect  of  simple  as  also  of  mortgage  debts.  (2) 
It  does  not,  however,  apply  where  the  mortgagee  has 
been  placed  in  possession,  and  is  accountable  for  pro- 
fits received  by  him  as  against  the  interest  due.  (3) 
But  where  these  profits  are  by  the  terras  of  the  bond 
received  for  only  a  portion  of  the  interest  on  the 
mortgage  debt,  the  general  rule  of  damdupat  will 
govern  such  mortgage  accounts.  Sundarabai  v. 
Jayavant  Bhikaji  Nadgowda 

I.  Ii.  B.  24  Bom.  114 


18. 


Interest — Ride  of 


damdupat — Mortgage.  The  rule  of  damdupat  ap- 
plies to  mortgages  where  no  account  of  the  rents 
and  profits  has  to  be  taken.  Balkrishna  Babaji  v. 
Hari  Govind  .         .      I.  L.  B.  15  Bom.  84 


10. 


.  Interest  exceeding 

transactions.     The     rule     of 


principal — Mortgage 
Hindu  law  which  declares  that  interest  exceeding 
in  amount  the  principal  sum  cannot  be  recovered  at 
any  one  time  is  not  applicable  to  mortgage  transac* 
tions.  Narayan  bin  Babaji  v.  Gunoaram  bin 
Krishnaji  ...      5  Bom.  A.  C  157 


20. 


Interest    exceed- 


ing principal.  The  rule  of  Hindu  law  that  interest 
beyond  the  amount  of  the  principal  sum  cannot  be 
recovered  at  any  one  time  applies  as  well  to  mort- 
gage transactions  as  to  other  loans.  But  where  the 
mortgagee  enters  into  possession  of  the  mortgaged 
property,  and  in  taking  the  accounts  between  the 
mortgagor  and  mortgagee  credit  is  given  to  the 
latter  for  the  rents  and  profits  received  by  him  as 
against  the  principal  and  interest  due,  the  above 
rule  cannot  equitably  be  applied.  Nathubhai 
Panachand  v.  Mulchand  Hirachand 

5  Bom,  A.  C.  196 

21.  Interest — Rule  of 

damdupat— Mortgage.  A  mortgagee  is  entitled 
to  have  interest  added  to  the  principal  at  the  rate 
stipulated  in  the  mortgage-deed,  and  to  appropriate 
the  rents  and  profits  received  by  him  in  or  towards 
satisfaction  of  such  interest,  but  after  such  appro- 
priation, if  the  amount  of  interest  due  on  the 
mortgage  exceeds  the  amount  of  principal  then, 
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according  to  the  rule  of  damdupat,  the  mortgagee's 
claim  must  be  limited  to  double  the  principal 
amount.  NathubJiai  Pananchand  v.  Mulchand 
Hirachand,  5  Bom.  A.  C.  196,  explained.  Ganesh 
Dharnidhar  Maharajdev  v.  Keshavrav  Govind 
Kulgavkar        .         .        I.  L.  B.  15  Bom.  625 


22. 


Ride  of  damdu- 


pat— Applicability  of  the  rule — Mortgage,  the  terms 
of  which  make  an  account  current  necessary.  The 
operation  of  the  rule  of  damdupat  is  excluded 
in  all  mortgages,  the  terms  of  which  necessitate  the 
existence  of  an  account  current  between  mortgagor 
and  mortgagee,  whatever  the  state  of  the  account 
may  be.  Ganesh  Dharnidhar  v.  Keshavrav  Govind, 
I.  L.  R.  15  Bom.  625,  overruled.  Gopal  Ramchan- 
dra  v.  Gangaram  Anand  Shet 

I.  L.  B.  20  Bom.  721 


23. 


Damdu^iat — 


Mortgage — Liability  to  account — Decree  on  mortga^je 
— Further  interest  from  date  of  suit  to  decree  ordered 
by  the  Court — Discretion  of  Court — Civil  Procedure 
Code  {Act  XIV  of  1882),  a.  209.  Where  under  the 
terms  of  a  mortgage  there  is  a  liability  to  account, 
the  rule  of  damdupat  does  not  apply.  The  law  as 
laid  down  in  Gopal  v.  Gangaram  {I.  L.  R.  20  Bom. 
721)  is  not  limited  only  to  cases  in  which  at  date  of 
suit  an  account  between  the  mortgagor  and  mort- 
gagee is  actually  kept.  In  a  suit  brought  by  a 
mortgagee  against  his  mortgagor  (both  parties  being 
Hindus)  the  decree  ordered  the  defendant  to  pay 
interest  from  the  date  of  suit  to  decree  upon  the 
total  found  due  after  applying  the  rule  of  damdupat 
at  the  date  of  suit.  It  was  objected  that  this  order 
of  further  interest  violated  the  rule  of  damdui)at.  ' 
Held,  that  the  discretionary  ix)wer  as  to  awarding 
interest  conferred  on  the  Courts  by  s.  209  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  may  be 
exercised  without  reference  to  the  law  of  dn  indupat. 
Dhondshet  v.  Ravji      .       I.  L.  B.  22  Bom.  86 


24. 


Interest    exceed- 


ing principal — Mortgage  transaction.  Held,  in  a 
case  of  deposit  for  redemption  of  a  mortgage,  that 
the  principal  and  an  equal  sum  for  interest  was  suffi- 
cient and  that  no  more  interest  could  accrue  diiring 
the  year  of  grace,  as  the  law  prohibited  interest  in 
excess  of  the  principal.  Sheobart  v.  Dharee  Tha- 
KooR      ....      2  Agra  Pt.  II,  194 

25.  . Interest  exceed- 
ing principal — Rule  of  damdupat — Mortgage 
transactions.  According  to  the  Hindu  law  of  dam- 
dupat, interest  exceeding  the  principal  sum  lent 
cannot  be  recovered  at  any  one  time.  Cases  bearing 
upon  the  subject  of  damdupat,  and  how  far  and 
when  that  law  is  applicable  to  loans  upon  mortgage, 
reviewed  and  considered.     Narayan  v.  Satvaji 

9  Bom.  83 

26.  - — __   Interest  exceed- 


ing principal — Damdupat,  r^de  of — Mortgage 
transactions — Suit  for  foreclosure.  In  a  suit  for 
foreclosure  of  an  equitable  mortgage :  //eW,  that 
the  plaintiff  could  not  recover  interest  to  an  amount 
exceeding  the   principal    sum    lent ;    the    rule    of 
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damdupat  being  applicable  in  a  case  of  a  mortgage 
by  a  Hindu  where  no  account  of  rents  and  profits 
is  to  be  taken.  Ganpat  Pandubano  v.  Adabji 
Dadabhai        .        .         .     I.  L.  B.  3  Bom.  312 


27. 


Interest    exceed- 


ing principal — Rule  of  damdupat — Limitation. 
In  a  suit  by  the  assignees  of  the  equity  of  redemp- 
tion for  possession  on  payment  of  the  mortgage 
money :  Held,  the  question  of  the  period  for  which 
interest  was  to  be  allowed  was  therefore  to  be  deter- 
mined by  Act  XV  of  1877,  the  Act  in  force  at 
the  date  of  the  institution  of  this  suit,  art.  132  of 
which  applied  ;  but  as  the  rule  of  damdupat  is  not 
affected  by  Limitation  Acts,  the  defendants  could 
not  be  allowed  as  interest  more  than  the  amount 
of  the  principal  on  which  it  was  to  be  paid.  Haei 
Mahadaji  V  Palambhat  Raghunath 

I.  L.  B.  9  Bom.  233 


28. 


-  Interest  recover- 


able at  any  one  time,  amount  of — Damdupat,  rule  of 
—Act  XXVIII  of  1855~High  Court,  Ordinary  Ori- 
ginal Civil  Jurisdiction.  The  rule  of  Hindu  law, 
known  in  Bombay  as  the  rule  of  damdupat,  that  no 
greater  artear  of  interest  can  be  recovered  at  any  one 
time  than  what  Avill  amount  to  the  principal  sum,  is 
neither  a  mere  moral  precept  nor  limited  in  its  ap- 
plication to  other  than  stipulated  interest,  and  as 
a  part  of  the  Hindu  law  of  contract  is  in  the  alienee 
of  any  legislative  enactment  to  the  contrary,  the 
law  as  between  Hindus  in  the  High  Court  in  its 
Ordinary  Original  Civil  Jurisdiction.  Act  XXV  III 
of  1855  deals  exclusively  with  the  rate  of  interest 
which  may  be  allowed,  and  there  is  nothing  in  that 
Act  inconsistent  with  the  rule  of  damdupat. 
Nathohhai  Panachand  v.  Mulchand  Hirachand,  5 
Bom.  A.  C.  196,  distinguished.  NobIxV  Chundee 
Bannebjee  v.  Romesh  Chunder  Ghose 

I.  L.  B.  14  Calc.  781 

29.  - Interest — Eule  of 


damdupat — Account  directed  by  decree  in  mortgage 
suit  between  Hindus — Interest  for  periods  before, 
during,  and  after,  the  six  months  allowed  by  decree 
for  redemption.  Where  a  mortgage  decree,  in  a 
suit  between  Hindus,  directed  an  account  to  be 
taken  of  what  was  due  to  the  plaintiff  for  prin- 
cipal and  interest,  the  latter  to  be  computed  at 
the  contract  rate  for  six  months,  provided  for  re- 
demption on  payment  of  the  amount  due  within  the 
six  months,  and  directed  in  case  of  default  of  pay- 
ment that  interest  due  be  added  to  the  principal 
sum,  interest  thereafter  to  be  computed  on  the 
aggregate  amount  at  6  per  cent. : — Held,  that  in 
taking  the  account  the  rule  of  damdupat  was  rightly 
applied  to  the  interest  accruing  on  the  mortgage 
debt  both  previous  to  and  during  the  six  months 
allowed  for  redemption,  notwithstanding  the  form 
of  the  decree.  Nobin  Chunder  Banner jee  v.  Romesh 
Chunder  Ghose,  I.  L.  R.  14  Calc.  781,  referred  to  ; 
and  that  the  same  rule  was  applicable  to  the  interest 
accruing  after  the  period  of  six  months  had  elapsed. 
When  the  rule  of  damdupat  has  once  been  applied  in 
any  account  directed  to  be  taken  by  the  Court,  and 
interest  equal  in    amount  to  the  principal  sum  has 


HINDU  LAW— USURY— conW. 

been  allowed  in  the  account,  the  application  of  suchi 
rule  has  the  effect  of  preventing  the  allowance  of 
any  further  interest,  not  only  for  the  period  of  six 
months  allowed  for  redemption,  but  also  subse- 
quently without  limitation  of  time.  Ram  Kanye 
Audicaby  v.  Cally  Chubn  Dey 

I.  Ii.  B.  21  Calc.  SdO* 


30. 


Interest — Mort- 


gage, Decree  on — Damdupat,  rule  of — Report  of 
Registrar,  Confirmation  of.  Where  the  mortgagee 
obtained  the  usual  mortgage  decree,  and  on  the 
Registrar's  report  there  was  found  due  on  the  mort- 
gage a  total  sum  less  than  double  the  amount  of  the 
principal : — Held,  that  the  mortgagee  was  entitled  to- 
claim  further  interest  at  6  per  cent,  on  the  total 
amount  found  due  by  the  Registrar  until  sutisfaction 
of  the  judgment-debt.  Held,  also,  that  the  rule  of 
damdupat  is  not  applicable,  if  it  was  not  applicable 
at  the  time  when  the  decree  became  final  and  bind- 
ing. Semble :  Such  time  being  from  the  date  of 
the  confirmation  of  the  Registrar's  report.  BuggO' 
ban  Chunder  Roy  Chowdhry  v.  Pran  Coomaree 
Dassee,  I.  L.  R.  23  Calc.  906,  and  Kanaye  Loll 
Khan  v.  Anutid  Loll  Dass,  I.  L.  R.  23  Calc.  903, 
followed.  Lai.l  Behaby  Dutt  v.  Thacomoxey 
Dassee  .         .         .     I.  Ij.  B.  23  Calc.  899 

Kanaye  Lall  Kiian  v.  Anund  Lall  Dass 

I.  L.  B.  23  Calc.  903  note 

BuGGOBAN  Chundeb  Roy    Chowdhby  V.  Pran 
Coomaree  Dassee     I.  L.  B.  23  Calc.  906  note 


31. 


Rule  of  damdu'^ 


pat — Mortgage  by  Mahomedan  to  Hindu — Assign- 
ment of  mortgaged  land  by  mortgagor  to  Hindu 
assignee — Subsequent  suit  by  mortgagee  against 
assignee — Interest.  A,  a  Mahomedan,  having  in 
1869  mortgaged  certain  land  for  R61  to  B,  a  Hindu, 
afterwards  assigned  it  to  C,  who  was  also  a  Hindu. 
At  the  date  of  this  assignment  the  interest  due  on 
the  mortgage  (R122-15-10)  was  much  more  than 
the  principal  debt.  jB  (the  mortgagee)  subsequently 
sued  A  and  C  for  R270,  being  R61  for  principal 
and  R  209  for  interest.  A  did  not  appear.  C  eon- 
. tended  that,  the  plaintiff  and  himself  being  Hindus,. 
the  law  of  damdupat  apphed,  and  that  only  as  much 
interest  as  principal  could  be  recovered.  The  lower 
Courts  passed  a  decree  for  the  principal  (R61)  to- 
gether with  all  interest  due  at  the  date  of  the  assign- 
ment to  C.  They  disallowed  subsequent  interest,  as 
the  amount  then  due  was  already  more  than  the 
principal.  On  appeal  to  the  High  Court : — Hdd 
(confirming  the  decree),  that  C  was  not  personally 
liable  to  pay  anything  at  all,  but  that  land  which  he 
had  purchased  was  charged  with  the  amount  due  at 
the  date  of  his  purchase.  Unless,  therefore,  he 
wished  the  land  to  be  sold,  he  should  pay  that 
amount.  The  rule  of  damdupat  did  not  apply^in 
this  case  to  the  original  mortgagor,  who  was  a 
Mahomedan.  He  charged  the  land  with  a  debt 
which  included  principal  and  interest,  and  he  and 
his  land  were  liable  for  both.  He  could  not  by  any 
assignment  prejudice  his  creditor  ot  reduce  the 
amount  due  to  him,  not  could  he  by  assigning  his. 
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AXXEXAZKIS — ^AUKSASOX  BT  WiDOW. 

L  L  B.  88  AIL  331 
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See  HrsfDU  Widow. 

See  LA2n>  AcQtnsiTioif  Act,  ss.  31  akd  32» 
L  Ii.  B.  24  AIL  189 

Set  Lketbbs  ov  Adxcostbatiox. 

8  Bom.  O.  C.  140 

I.  L.  B.  2  Calc.  431 

X  Ij.  B.  4  Calc.  87 

6.  C.  W.  W.  845 

See  IsxriAno-s — QuBsnox    op  Limtta- 
Tias  .  X  I*.  B.  29  Calc.  664 

See  Limitation  Act,  1877,  Abts.  125, 140, 

141. 
See    Qvus    of    Proof — ^Hnrou    Law — 

AuxvAnoF. 

See  Pbobatb — OpFOsmoy  to  and  Revo- 
CATiosr  OF  Gbast. 

I.  L.  B  11  Calc.  492 
I,  li.  B.  21  Calc.  697 

SeeWni.        ,       1. 1*.  B.  30  Bohl  477 

Will — Cokstbuchos  of  Wilds — 
Adofhos       I.  Ii.  B.  28  Calc.  499 

gift  to  "Widow — 


See  HufDU  Law — ^Will — Qosstbtjcbos 
OF  Wills — ^Vested  and  Coxtisoebt 
Ixtebests     .     I.  Ii.  B  29  Calc.  699 

power  of    •widow ;      power    oif 


di8i>o8ition  or  alienatioii — 

See  HixDU  Law— Wnj/— CoMSTBUonojr 
OF  Wills — ^Adoptigs. 

I.  Lu  B.  28  Calc.  499 

1.  INTEREST  IN  ESTATE  OF  HUSBAND. 

(a)  By  Lsbzbitakce. 

L  Bight  of  widow  in  husbaiiid's 

property — Begutratio*  of  name.  A  widow  imdn 
the  Hindu  law  is  entitled  to  sooceed  to  hex  Yam- 
hand's  propCTty,  and  to  have  her  name  r^stoed 
as  proprietor.    Deefo  Debia  v.  Gobdtdo  Deb 

16  W.  B.  42 

2.  Estate  taken  l>y    widow — 

Life-estate.  A  widow  is  entitled  by  law  to  a  life- 
estate    in    her  hosbaod's    property.    Girdhabxb 

SlHGH  V.  KOOLAHUL  SOiGH 

6  W.  B,  P.  C.  1:  2  Moo.  I.  A.  344 

3.     ImmaceabU  fro- 

pertif — Nature  of  rigid.  A  Hindu  widow  has  an 
absolute  right  to  the  fullest  ben^dal  intonst  in  her 
husband's  j^perty  inhexited  by  her  for  her  life. 
SBiB  taloes  as  bieir  a  {voprietaiy  estate  in  Hie  land 
afaaotote  tor  some  purposes,  ahhoo^  in  some 
respects  snhjeet  to  special  qnalifiratinoB,  and  her  dis- 
position of  the  property  is  good  for  her  life.  Tlie 
propoeiton  tiiat  a  widow  has  no  estate  in  her  hus- 
band's  immoveable  property,  hot  only  the  personal 
enjoyment  at  the  nsafrnct^  is  unteoaUe.    Kaka- 


HLNDU  LAW— WIDOW— ecwii. 

1.  rSTERESfl    m   ESTATE  OF   HUSBAHD— 
eomtd. 

(a)  Bt  InoBiTAjrcs— eemld. 

▼ADHASn  VeXEATA  StBHATA  V.  JOTSA  NABAnv- 

OAPPA 3  Had.  116 


Pcueati<mof,i 


partition  hettrotn^  eo-wUnat  of  ettate  left  hp  Uteir 
d^juuKd  hu4ihand.  Posseaoon  of  the  estate  left  by 
thor  deceased  hnsband  was  taken  bytwowidowsof 
a  deceased  Hindo,  whoi,  bdng  diikfjess,  had  bcfoes 
his  dealli  adopted  a  son,  to  whom  also,  by  wiU,  he 
bequeathed  hv  estate.  The  adopted  son  died  toon 
after  the  testator.  Beid,  that  the  widows  had  a 
poaaesMxy  title  or  interest  in  the  estate^  notwiA- 
standing  tihat  a  prefnaUe  title  m%^  exist  in 
odiecs  throng^  the  deceased  lesgstee  ;  abo  that  die 
estate,  being  join%hddby  tiiem,  was  partible, 
and  e^dm*  widow  might  maintain  a  suit  for  partition. 
SirsDAB  V.  Pakbah  I.  Il  B.  12  AIL  51 

HB.  16  I.  A.  186 


5. 


—  CabUete 
imtereeL    A 


widow 
child. 


— MUakehara  law — Qtuiifiei 
leas  widow,  under  the  llitalnJiaia  law,  taloBB  oidy  a 
limited  interest  in  hex  husband's  estt^  amUar  to 
tiiattrfcen  by  a  childless  widow  aceoidii^  to  the  law 
of  tiie  Bo^  sciiod.  PAXcaooimBB  MaRnxnr  su 
KALEBCtaniBV  .  9W.B,.40O 

6L  Widow  neceeHmg 

in  default  of  male  iene^-QmaUfud  imIereaL  A 
widow,  who  soooeeds  to  the  estate  of  her  hniband  hi 
defsnlt  of  male  iawnf ,  whether  Ae  tahes  by  inherit- 
anoeor  by  aorvivonli^doeanottahBainere  fife, 
estates  The  whole  estate  is  for  the  tame  Tested  in 
her,  tfaon^^  in  some  lespects  for  only  a  quafified 
interests  She  holds  an  estate  of  inhentanee  to  her- 
sdf  and  the  heirs  of  her  hnsband ;  and  upon  the 
terminatiwi  of  that  estate;,  thepfopetty  descends  to 
tiiose  who  would  ha^e  been  the  hens  of  the 
if  he  had  fired  up  to  and  died  at  the : 
death  Mosibam  Kouta  v.  Kebi  XoMT/tyi 
I. IkB.  5  Calc.  776:  6  C.Iiu  IL 

CUUeat 
A 


7. 

widow— SepanOe  froperijf  of 
Jain  widow  acquires  an  ahaohite  i%^  in  her  hna- 
band's  separate  prc^erty.  Habskabh  PBBSHADfc 
HaedilDass  I.  Ik  B«  87  CUe.  ero 

a BifM  todimded 

jvoperiy.    Accordii^  to  tbe  ffindn  law,  a  widow 
cannot  daim  an  undivided  property.    Rewax  Pk»- 

stA-n  V.  TlAntfA  BXKEB 

7  W.  B.  P.  C.  85 :  4  Moo.  I.  A.  137 


9. Sigldof 

to  vetted  fropertjf  of  hutbamd  wmder  a  wHL 
doetnne  of  the  Hindu  law  that  a  widow ; 
as  heir  to  her  hnsband  cannot  leeoter  peoper^  of 
whkli  he  waa  not  poasessed  doea  not  ^ply  when  the 
hnsband  haa  a  verted  InterBBt  nnder  a  wD  or  deed« 
the  actual  enjoyment  being  postponed.  Huana- 
sooxDixr  DncBA  CasmjaoAsmm  v.  Ba/bbubib 

debba        ....       awB^sai 


I 
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HINDU  IiAW— WIDOW— contd. 

1.  INTEREST  IN  ESTATE  OF  HUSBAND 
— contd. 


(a)  By  Inheritance — contd. 


10. 


■Interest  of  Hindu 


widow  in  husband's  property,  power  of  disposal  of, 
as  against  reversioners.  The  widow  of  one  of  the 
brothers  of  a  divided  Hindu  family,  governed  by  the 
Mitakshara  law,  does  not  acquire  an  absolute  inter- 
est in  her  husband's  separate  estate,  but  only  such 
an  interest  as  would  render  her  acts  conveying  her 
interest  to  a  third  party  binding  as  against  herself, 
but  not  as  against  the  reversionary  heirs,  unless  the 
aUenations  were  made  under  legal  necessity.  Cheet 
Banoo  v.  Ram  Ejshen  Singh,  Ram  Kishen 
Singh  v.  Cheet  Banoo  .      W.  R.  1864, 102 


11. 


Suit  hy  reversion. 


ary  heir — Hindu  widow — Bureben  of  proving  ovmer- 
ship  of  the  husband  through  whom  title  is  made.  It 
is  incumbent  on  a  plaintifiE  suing  as  the  reversionary 
heir  of  a  Hindu  proprietor,  who  has  died  leaving  a 
widow,  to  show  that  the  property  claimed  in  the  suit 
and  found  in  her  possession  has  vested  in  the  hus- 
band. There  is  no  presumption  of  law  arising 
where  the  late  husband  possessed  considerable 
property,  that  property  found  to  be  in  the  possession 
of  the  widow  after  his  death  must  have  been  in- 
cluded in  that  which  belonged  to  him  unless  she 
shows  that  she  obtained  the  property  from  another 
source.  Ran  Bijai  Bahadur  Singh  v.  Indarpal 
Singh     .         .        .         .    I.  L.  R.  26  Calc.  871 

Ii.  B.  26  I.  A.  226 
4  C.  W.  N.  1 

See  Dakhina  Kali  Debi  v.  Jaoadishwar 
Bhuttacharjee         .         .  2  C.  W.  K".  197 

12.  Trustee — Daugh- 
ter''s  estate.  The  title  of  a  Hindu  widow  to  her  hus- 
band's property,  though  a  restrictive  one,  is  not  in 
the  nature  of  a  trust.  Qucere  :  Whether  by  the 
Hindu  law  current  in  Bengal  the  interest  of  a 
daughter  in  the  estate  of  her  deceased  father  is  of  the 
same  nature  as  that  of  a  widow.  Hurrydoss  Dutt 
V.  Uppoornah  Dossee       .         6  Moo.  I.  A.  433 


13. 


•Power  of  husband 


to  cut  down  by  deed  unfe's  absolute  estate  to  a  life- 
interest.  Where  a  Hindu  wife  is  entitled  to  an  ab- 
solute estate  in  certain  property,  her  husband  can- 
not cut  down  her  interest  to  a  life-interest  by  any 
dowl  which  he  may  make.  Mohima  Chfnder 
Roy  v.  Durga  Monee        .         .    23  W.  R.  184 

14.  ; Liability  of  heir  for  debts 

left  by  "widow.  By  Hindu  law  a  widow  is 
allowed,  during  her  lifetime,  to  make  the  fullest  use 
of  the  usufruct  of  her  husband' s  estate  ;  but  what- 
ever part  of  it  she  leaves  behind  at  her  death  becomes 
the  property  of  the  next  heir,  and  is  not  liable  for 
her  personal  debts,  unless  such  debts  have  been  con- 
tracted under  legal  necessity  and  for  the  benefit  of 
the  estate.     Chtjndrabulee  Debia  v.  Brody 

9  W.  R.  584 


HINDU  LAW— WIDOW— conW. 

1.  INTEREST    IN    ESTATE  OF    HUSBAND— 
contd. 


15. 


(a)  By  Inheritance- 


-contd. 
Widow^s 


estate 


in  moveables  inherited  from  her  husband — Liability 
of  such  property  for  her  debts  after  her  death. 
Under  the  Hindu  law  in  force  in  the  Presidency  of 
Bombay,  a  widow  inheriting  from  her  husband,  or  a 
mother  from  her  son,  may  have  an  absolute  power  of 
disposal  over  moveable  property  so  inherited  but 
any  undisposed  of  residue  of  such  property  reverts 
on  her  death  to  the  estate  of  the  last  male  holder, 
and  passes  as  his  property  to  his  heirs.  It  is  not 
therefore  her  personal  property  hable  in  their  hands 
for  her  debts.     Bai  Jamna  v.  Bhaishankar 

I.  Ii.  R.  16iBom.  233 

See  Harelal  Harjivandas  v.   Pranvalavdas 
Parbhudas         .         .       I.  L.  R.  16  Bom.  229 

16.  Savings  or  accumulations 

by  widow.     One  M  died    in  1872,    leaving   him 
surviving    his  widow  F,   and  a   grandson   G,    and 
a  daughter-in-law.    The  widow  {F)  on  her  husband's 
death  became  entitled  to  a  widow's  estate  in  his  im- 
moveable property,  and  accordingly  entered  into 
possession  and  management  thereof.     Under  certain 
agreements  made  between  her  and  one  K,  the  latter 
received  the  rents  of  certain  portions  of  the  said  im- 
moveable property,  and  in  consideration  paid  F  cer- 
tain fixed  annual  sums.     On  the  26th  May  1883, 
there  was  a  balance  of  R  1,787- 10-3  due  from  K  to  F' 
in  respect  of  the  yearly  privilege  of  recovering  and 
receiving  the  said  rents.     F  died  intestate  on  the 
18th   December    1884,   and   the   plaintiff,   having 
obtained  letters  of  administration  to   her  estate, 
demanded  payflient  of  the  said  sum  of  R  1,787-10-3 
from  K.     It  appeared  that,  after  F's  death,   K 
had  paid  this  sum  to  O,  who  was  F's  grandson 
and  the  reversioner  expectant  on  the  determination 
of   jP'«   widow's   estate,    and    on   her   death   had 
succeeded    to    all    the    immoveable    property    as 
the  right  heir  of  her  husband  M.     The  question 
was  whether  the  said  sum  of  Rl,787-10-3  belonged 
to  jF'«  estate,  or  remained  portion  of  the  immoveable 
property  of  M,  and  as  such  properly  payable  to   O 
as  his  heir.     Held,  that  the  plaintiff  was  entitled  to 
recover  it  as  part  of  F^  3  estate.     There  was  nothing 
to  show  it  to  be  "  savings  or  accumulations  ' '  so  as 
to  give  it  to  the     heir  to  her  husband's  estate. 
Rivett-Carnao        (Administrator        General, 
Bombay)  v.  Jivibai        .     I.  L.  R.  10  Bom.  478 

17.  Accumulations.    The  right  o^ 

a  Hindu  widow  to  the  income  and  accumulations  of 
her  husband's  estate  arising  subsequently  to  his 
death  is  absolute,  and  is  not  affected  by  the  fact 
that  she  may  receive  them  in  a  lump  sum  ;  but 
whether  she  receives  them  as  they  fall  due,  or  after 
they  have  accumulated  in  the  hands  of  others, 
her  right  is  the  same.  Grish  Chunder  Roy  v. 
Broughton        .         .         I.  L.  R.  14  Calc.  861 
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18. 


Acquisitions  by    w^idow — 


Liability  of  property  purchased  by  her  for  her  debts 
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HINDU  JjAW— WIDOW— corUd. 

1.  INTEREST    IN    ESTATE  OF    HUSBAND— 
Cuntd. 

(a)  By  Inheritance — contd. 

— Liability  of  heir  to  pay  widow'' s  debts — Power  to 
bcrrow  money  on  security  of  estate.  The  property 
acquired  by  a  Hindu  widow  by  purchase,  with 
moneys  borrowed  on  her  own  credit,  is  liable  to  be 
sold  in  satisfaction  of  her  debts.  Where  a  Hindu 
widow  has  acquired  property  purchased  by  moneys 
borrowed  on  the  credit  of  her  husband's  estate, 
it  is  equitable  that  the  heir  of  the  husband, who 
takes  in  succession  to  her,  should  not  be  permitted 
to  take  such  acquired  property  freed  from  the  lia- 
bility of  satisfying  a  debt  contracted  by  the  widow 
to  enable  her  to  make  the  acquisition,  and  if  the 
heir  claims  to  take  the  acquisition,  he  is  bound  to 
satisfy  the  debt.  A  Hindu  widow  may  encumber 
her  husband's  estate  for  her  own  maintenance; 
consequently,  it  seems  that,  if  she  can  derive  no 
income  from  the  estate  sufficient  for  her  mainten- 
ance, there  being  no  funds  for  cultivation,  she 
would  be  at  liberty  to  borrow  money,  on  the  secur- 
ity of  the  estate,  for  the  purposes  of  cultivation  and 
provision  for  herself.  Oodey  Singh  v.  Phool 
Chund  .         .         .         .  51Sr.W.197 

19.  _____  Money  advanced  by  widow 
— Presumption  as  to  its  being  husband's  property. 
Where  Hindu  widows  acquire  property  by  ad- 
vancing money  during  an  interval  when  they 
are  out  of  possession  of  their  deceased  husband's 
estate,  the  money  so  advanced  cannot  be  presumed 
to  be  a  part  of  the  proceeds  of  that  estate. 
GoBiND  Chundeb  Mojoomdar  v.  Dulmeeb  Khan 

23  W.  R.  125 

20.    Funeral      expenses       of 

widow — Liability  of  husband's  estate  for  such 
expenses.  Under  the  Hindu  law,  the  estate  of  the 
husband  is  liable  for  the  funeral  expenses  of  the 
widow  ;  her  stridhan  cannot  be  charged  with  such 
expenses.  Sadashiv  v.  Dhakubai,  I.  L.  R.  5  Bom. 
460,  referred  to.     Eatanchand  v.  Javherchand 

I.  L.  B.  22  Bom.  818 

21. Bents  of  immoveable  pro- 
perty— Execution  of  decree  for  money — Applica- 
tion for  receiver  of  rents  of  immoveable  pro- 
perty of  deceased  Hindu  in  the  hands  of  his  widow. 
Held,  that  a  Court  executing  a  simple  money-decree 
obtained  against  a  sonless  separated  Hindu  was  not 
competent  to  appoint  a  receiver  of  the  rents,  accruing 
since  his  decease,  of  the  judgment-debtor's  immove- 
able property,  then  in  the  hands  of  his  widow  as  her 
widow's  estate,  such  rents  not  being  assets  of  the 
deceased,  but  the  personal  moveable  property  of  the 
widow,  and  this  even  if  the  decree-holder  had  not, 
as  in  fact  he  had,  agreed  for  consideration  not  to 
execute  his  decree  against  the  moveable  property 
of  the  widow.     Kanno  Dai  v.  Lacy 

I.  L.  B.  19  All.  235 

22.  Migration  by  widow    of   a 

subject  of  French  India  to  British  India— 

Acquisition  of  domicile  in  British  India — Character 

VOL.  II. 


HINDU  LAW— WIDOW— conW.      " 

I.  INTEREST  IN  ESTATE  OF  HUSBAND 
— contd. 

(a)  By  Inheritance — concld. 

ofTherTwidow^s  estate.  Migration,  by  the  widow 
of  a  Hindu  subject  of  French  India,  to  British  India, 
and  acquisition  of  a  British  Indian  domicile,  does 
not  change  the  character  of  the  estate  held  by  the 
widow ;  and,  if  she  does  not  adopt  the  system 
of  law  prevalent  among  Hindus  in  British  India, 
the  property  inherited  by  her  from  her  husband 
will  be  held  by  her  according  to  the  customary 
law  of  French  India.  Mailathi  Anni  v.  Sub- 
BARAYA  MuDALiAR  (1901)    I.  Ii.  B.  24  Mad.  650 


23. 


Compromise —  Widow — Effect 


of  compromise  entered  into  by  a  Hindu  female  with 
limited  estate.  Held,  that  a  compromise  made  by 
a  person  holding  a  Hindu  widow's  or  Hindu 
daughter's  estate  in  the  property  of  a  deceased 
husband  or  father  is  not  binding  on  the  reversioners, 
even  though  it  has  been  followed  by  a  decree  of 
Court ;  the  reversioners  can  only  be  bound  by 
decree  made  after  a  full  contest  in  a  bond  fide 
Utigation.  Gobind  Krishna  Narain  v.  Khunni 
Lai,  I.  L.  R.  29  AU.  487,  followed.  Mahadei  v. 
Baldeo(1908)        .         .        I.  Ii.  B.  30Aa75 

24.  Mukaddam's  estate — Widow 

in  possession  of  husband's  estate  as  inferior  pro- 
prietor— Effect  of  enlargement  of  estate  of  inferior 
proprietor  by  action  of  Government.  An  under- 
proprietor,  whose  status  was  described  by  the  term 
' '  mukaddam' '  died,  and  his  estate  devolved  upon 
his  widow.  Whilst  this  estate  was  in  the  possession 
of  the  widow,  the  Government  proceeded  to  make 
a  settlement  with  the  mukaddams,  excluding  the 
superior  proprietor,  to  whom  an  allowance  by  way 
of  malikana  was  given.  Held,  that  the  enlarged 
Bst§te,  of  which  the  widow  thus  became 
possessed,  was  still  a  Hindu  widow's  estate  merely  • 
the  action  of  Government  had  not  the  effect  of 
making  her  a  zemindar  with  a  title  independent 
of  that  which  she  derived  from  her  husband, 
Keech  V.  Sandford,  2  W.  <b  T.,  7th  Ed.  693, 
referred  to  by  Stanley,  C.  J.  Kashi  Prasad  v. 
INDA  Kunwar  (1908)     .       I.  Ii.  B.  30  All.  490 

25, Bight  of  residence — Attach- 
able interest — Right  of  residence  of  widow  in  family 
house  is  personal  and  cannot  be  attached  in  execution. 
The  right  of  a  widow,  under  the  Hindu  law,  to  reside 
in  her  husband's  family  house,  is  a  purely  personal 
right  and  cannot  be  transferred.  Such  right  can- 
not be  attached  in  execution  under  s.  266  of  the 
Code  of  Civil  Procedure.  Salakshi  r.  Laksh- 
MAYEE(1908)       .         .       I.L.B.  81Mad.500 

(&)  By  Deed,  Gift,  or  Will. 

20, .  Devise  by  vriW— Widow's  es- 
tate—Married woman.  The  rule  of  Hindu  law  by 
which  widows  take  only  a  qualified  estate  in  their 
husband's   property  has  no  appUcation  to  a  devise 
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HINDU  LAW— WIDOW— coweti. 

1.  INTEREST    IN    ESTATE  OF    HUSBAND— 
contd. 

(&)  By  Deed,  Got,  or  Will — contd. 

under  a  will  to  married  women.     Chtjnder  Money 
Dassee  v.  Htjrey  Dass  Mitter      5  C.  L.  R.  557 

27.  - Construction  of 

wiU — Estate  taken  by  widow — Alienation  by  justi- 
fying necessity.  The  will  of  a  Hindu  testator  who 
died  in  1852  leaving  a  widow  and  daughters  con- 
tained the  following  provisions :  "  To  my  wife  B, 
who  is  my  next  heir,  I  gave  the  following  properties 
on  these  conditions  :  I  shall  have  entire  control  of 
them  during  my  lifetime,  and  after  my  death  my 
wife  taking  possession  of  them  shall  perform  with 
the  proceeds  my  obsequies  and  the  expenses  for 
the  marriage,  maintenance,  and  support,  according 
to  the  family  usage  of  my  three  daughters.  She 
shall  have  4  annas  of  talukhs  A  and  B,  in  the  pos- 
session of  my  step- mother,  for  her  necessary 
expenses  and  the  performance  of  charity.  Ac- 
cording to  the  above  conditions,  my  step- mother 
shall  take  possession  of  these  two  properties  and 
my  wife  of  all  the  remaining  real  and  personal 
estate."  Held^  that  the  widow  took  only  a  life- 
estate.  Heldf  further,  that  the  daughters  were 
entitled  to  a  declaration  that  a  sale  by  the  widow 
to  the  defendants  of  the  properties  given  by 
the  will  was  for  her  life  only,  the  defendants 
being  unable  to  show  any  justifying  necessity  which 
would  entitle  her  to  sell  the  entire  estate.    Kulltan- 

BUTTl  KOER  V.  TULAPAL  SiNGH         11  O.  L.  R.  204 


28. 


Joird  tenancy — 


Tenancy-in-common — Appointment  of  person  "  to  he 
the  heirs  "  of  testator — Widow's  estate  in  property 
devised  to  her  by  her  hiisband's  will.  B,  a  Hindu, 
died  in  1876  leaving  by  his  will  all  his  property  to 
his  widow  H  and  his  adopted  son  N  "as  ^is 
heirs,"  with  a  direction  that  they  should  maintain 
themselves  out  of  the  income,  and  pay  one  D  R  1,000 
a  year  for  managing  it.  N  died  intestate  in  1880  in 
H's  lifetime,  and  H  then  claimed  the  whole  estate, 
contending  that  under  the  will  she  and  N  had  been 
joint  tenants,  and  that  on  his  death  she  took  his 
share  by  survivorship.  N  left  a  widow,  the  plaintiff 
L.  Heldf  that  under  the  will  H  took  only  a  widow's 
estate  in  half  the  property,  and  that  (subject  to  her 
right,  as  a  Hindu  widow,  to  a  widow's  estate  in  a 
half  share)  the  entire  property  vested  absolutely  in 
N.  On  JV's  death,  the  property  (subject  as  afore- 
said) vested  in  the  plaintiff  L,  as  his  widow  and 
heir,  for  a  widow's  estate,  and  she  became  entitled 
to  joint  possession  with  the  defendant  H.  A 
widow  taking  under  her  husband's  will  takes  only 
a  widow's  estate  in  the  property  bequeathed 
to  her,  unless  the  will  contains  express  words 
giving  her  a  larger  estate.     Hirabai  v.  Lakshmibai 

I.  Ii.  R.  11  Bom.  578 

Affirming  on  appeal  the  decision  in  Lakshmibai 
tJ.  Hirabai      .  .      I.  L.  R.  11  Bom.  69 

29. Deed  of  arrangement  giving 

proDerty  to  widow  "  for  her  sole  use  and 


HINDU  LAW— WIDOW —corrfi. 

1.  INTEREST  IN  ESTATE  OF  HUSBAND 
— contd. 

(b)  By  Deed,  Gift,  or  Will — contd- 

benefit  " — Interest  in  property  of  husband.  A  deed 
of  arrangement  and  release  in  the  English  form, 
between  members  of  a  Hindu  family  in  respect  of 
certain  joint  estate,  claimed  by  a  childless  Hindu 
widow  of  one  of  the  co-heirs  in  her  character  of 
heiress  and  legal  personal  representative  of  her 
deceased  husband,  declared  that  she  was  entitled 
to  the  sum  therein  expressed  as  the  share  of  her 
deceased  husband  ' '  for  her  sole  absolute  use  and 
benefit. ' '  Held  (reversing  the  decree  of  the  Supreme 
Court  at  Calcutta),  that  these  words  were  not  to 
receive  the  same  interpretation  as  a  Court  of  equity 
in  England  would  put  up  on  them,  as  creating 
a  separate  estate  in  the  widow  ;  but  that  the  deed 
must  be  construed  with  reference  to  the  situation 
of  the  parties  and  the  rights  of  the  widow  by  the 
Hindu  law,  and  that,  as  the  deed  recited  that  she 
claimed  and  received  the  money  as  her  husband's 
share  in  the  joint  estate  in  her  character  as  his  heir- 
ess and  legal  personal  representative,  such  words 
must  be  construed  to  mean  that  it  was  to  be  held 
by  her  in  severalty  from  the  joint  estate,  and  as  a 
Hindu  widow  she  had  only  a  life-estate  in  the  corpus, 
the  same  at  her  death  devolved  as  assets  of  her 
deceased  husband  upon  his  personal  representative 
in  succession.  In  reversing  such  decree,  the  Judicial 
Committee  directed  that  interest  at  the  usual  rate 
allowed  by  the  Supreme  Court  should  be  allowed 
from  the  death  ©f  the  widow.  Rabutty  Dosses 
V.  Sibchunder  Mullick      .        .  6  Moo.  I.  A.  1 

80.  Gift  of  moveable  and  im- 
moveable property — Power  of  alienation. 
Under  a  gift  of  moveable  and  immoveable  property 
by  a  Hindu  to  bis  wife,  the  wife  takes  only  a  life- 
estate  in  the  immoveable  property,  and  has  no  power 
of  alienation  over  it,  while  her  dominion  over  the 
moveable  property  is  absolute.  A  Hindu  wife  takes 
by  the  will  of  her  husband  no  more  absolute  right 
over  the  property  bequeathed  than  she  would  take 
over  such  property  if  conferred  upon  her  by  gift 
daring  the  lifetime  of  her  husband,  and  whether  in 
respect  of  a  gift  or  a  will,  it  is  necessary  for  the  hus- 
band to  give  her  in  express  terms  a  heritable  right 
or  power  of  alienation.  Koonjbehari  Dhub  v. 
Pebmchand  Dutt 

I.  L.  B.  5  Calc.  684 :  5  C.  L.  R.  561 

•  81. Gift  of  immoveable  property 

by  husband — Life-interest — Heritable  interest — 
Alienable  interest.  The  plaintiff,  alleging  himself  to 
be  joint  in  estate  with  A,  his  granduncle,  sued  to  set 
aside  an  absolute  gift  of  the  house  in  suit  made  by  A 
in  favour  of  his  wife,  as  also  the  subsequent  sale  of 
the  house  by  the  wife  of  the  defendant.  The  lower 
Appellate  Court,  finding  that  A  was  separate  in 
estate  from  plaintiff  and  the  sole  and  exclusive 
owner  of  the  house,  held  the  gift  to  the  wife  and  the 
sale  by  her  to  defendant  valid,  and  dismissed  the 
suit.  On  appeal,  plaintiff  contended  that  he  was 
the  heir  of  the  donee,  and  that,   under  the  deed  of 
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:SIWDU  IjAW— WIDOW— contd. 

1.  INTEREST    IN    ESTATE  OF    HUSBAND— 
Contd. 

(b)  By  Deed,  Gift,  or  Will — conid. 

gift,  she  had  no  power  to  alienate.  Held,  that 
irom  the  wording  of  the  deed  of  gift,  it  appeared 
that  the  husband  intended  to  give  and  did  give 
to  his  wife  an  heritable  estate  in,  and  power  of 
alienation  over,  the  property  the  subject  of  the 
gift,  and  therefore  the  sale  by  the  wife  was  valid. 
Koonjbehari  Dhur  v.  Prem  Chand  Dutt,  I.  L.  R.  5 
Calc.  68  i,  referred  to.     Kanhia  v.  Mahin  Lal 

I.  L.  R.  10  All.  495 


32. 


Deed  of  adoption  by  widow 


"to    deceased  husband — Interest  and  poimrs  of 

adoptive  mother.     The  widow  of  a  separated  Hindu 

made  an  adoption  to  her  deceased  husband  under  a 

power  to  adopt  conferred  upon  her  by  her  husband's 

will.     The  deed  by  which  the  adoption,  the  validity 

of  which  was  not  disputed,  was  evidenced,  contained 

amongst  others,  the  following  conditions  :   ' '  that 

during  my  ' '  {i.e.,  the  adoptive  mother's)  ' '  lifetime, 

I  shall  be  the  owner  and  manager  of  the  estate,  and 

that  after  my  death  the  adopted  son  should  have  the 

same  rights  and  privileges   as  would  have   been 

enjoyed  by  the  natural  son  of  I  C  M  born  of  me." 

Held,  that  these  words  conferred  upon  the  widow  an 

interest  and  an  authority  not  less  than  she  would 

have  had  as  the  widow  of  a  separated  sonless  Hindu 

to  whom  no  adoption  had  been  made,  so  far  as  her 

position  as  manager    was    concerned.     Kali  Das 

V.  BiJAi  Shankar   .         .       I.  li.  R.  13  All.  391 


33. 


Deed    of  gift   to    widow. 


Construction  of — Life-estate.  In  this  case  the 
decision  of  the  High  Court,  reported  in  7  B.  L.  R. 
93,  was  reversed  by  the  Privy  Council,  who  held 
that  the  effect  of  the  instruments  was  to  give  the 
widow  an  estate  for  life  with  power  to  use  the 
proceeds  as  she  chose,  and  consequently  that  the 
proceeds,  or  property  purchased  by  her  out  of  the 
proceeds,  would  belong  on  her  decease  to  her  heirs. 
Bhagbutti  Devi  v.  Bholanath  Thakoor  »% 

I.  Ii.  R.  1  Calc.  104  :  24  W.  R.  168 
L.  R.  2  I.  A.  256 


34. 


Gift  containing  power  of 


adoption — Interest  in  moveable  and  immoveable 
property.  A  Hindu  gave  a  power  of  adoption  to  his 
wife,  directing  that  so  long  as  the  wife  should  live 
she  should  remain  in  possession  of  all  his  property, 
moveable  and  immoveable,  ancestral  as  well  as  self- 
acquired.  Held,  that  the  widow  took  a  life-interest 
in  her  deceased  husband's  property  with  remainder 
to  the  adopted  son.  Bhugbutti  D%ee  v.  Bholanath 
Thako&r,  L.  R.  2  I.  A.  256,  followed.     Bepin  Be- 

HARI    BUNDOPADHYA    V.    BROJO    NaTH    MoOKHOPA- 

I.  L.  R.  8  Calc.  357 
-  Bill  of  sale,  construction 


DHYA 


35. 


of — Estate  of,  as  heiress  of  her  son — Estate  given  to 
he  held  in  severalty  absolutely.  M,  a  member  of  a 
joint  Hindu  family,  died,  leaving  three  sons,  K,  O, 
and  D,  and  a  widow,  R,  who  was  mother  of  0, 
and  D.     G  having  died,  R,  claiming  as  mother  and 


HINDU  liAW— WIDOW— conW. 

1.    INTEREST  IN    ESTATE    OF    HUSBAlJD 

— concld. 

(6)  By  Deed,  Gift,  or  Wtll— concld. ' 
heiress  of  0,  joined  with  D,  in  bringing  a  suit  for 
partition  against  K  and  the  other  members  of  the 
joint  family.     The  decree  in  the  suit,  which  was 
made  by  consent  of  all  parties,  declared  ^  and  D 
entitled  to  two  equal  twelfth  parts  of  the  joint 
estate,  and  K  to  one-twelfth  share,  and  referred 
it  to  certain  persons  as  arbitrators,  and  not  as 
commissioners    only,    to    make    the    award.     The 
arbitrators  allotted  certain  land  to  R  and  D  as 
their  two-twelfths  of  the  joint  immoveable  property, 
"  to  be  held  by  them    in  severalty  absolutely  :** 
to  K  they  allotted  other  land  as  his  one-twelfth 
share     and     in    pursuance    of    an    arrangement 
come  to  between  K  and    R,  and  D,  they  directed 
K  to  sell   and  convey  his  one-twelfth  share   to  R 
and  D,  on  receiving  from  them  the  sum  at  which  it 
was  valued.     R  and  D  paid  the  money,  and  K  con- 
veyed his  share  to  them  by  a  Bengali  bill  of  sale,  in 
which,    after     stating     that   he    conveyed    it    in 
accordance  with  the  award,  he  added  :  ' '  Becoming 
from  this  day  invested  with    my  rights,  you  have 
become  proprietors  of  the  right  of  gift  and  sale.     I 
have  no  further    connection  with  the  said  land. 
Paying  the  taxes,    revenue,  etc.,  to  Government, 
and  causing  mutation  of  names,  you  will  continue, 
with  your    sons  and  grandsons    in  succession  to 
enjoy  possession    in  perfect    peace."     In    a  suit 
brought  by  K  against  the  ejcecutor  of  R,  to  reco- 
ver a   moiety  of  the  property  awarded  to  her  and 
D  and  of  the  property  conveyed  to  them  by  the 
bill  of  sale,  upon  an  allegation  that  R  took  this 
property     only   as  mother   and  heiress  of  G,  and 
that  upon  her  death  it  devolved  upon  him  as  (?'« 
next   of     kin  : — Held,    reversing   the  decision    of 
Macpherson,      J.,   that     R    took     an    absolute 
estate,     and   not      merely   a     life-interest,    both 
in  the  property    awarded    to    her     and    in     the 
property  conveyed  by  the   bill  of  sale.     Bolyb 
Chand  Dutt  v.  Khetterpal  Bysack 

11  B.  L.  R  549 


1. 


2.  POWER  OF  WIDOW, 
(a)  Power  to  Compromise. 

Nature  of   power  to  com- 


promise— Assertion  of  rights — Right  of  appeal. 
A  Hindu  widow,  as  representative  of  the  entire 
estate  in  litigation,  has  the  same  control  with  re- 
spect to  compromise  as  she  has  with  respect  to  the 
assertion  of  rights  and  with  respect  to  appeal  against 
an  adverse  decision.  Tarini  Charan  Gamodli  v. 
Watson      3  B.  L.  R.  A.  C.  437  :  12  W.  R.  413 

2.  Nature  of  compromise  by- 
widow — Reversioners — AUenaiion.  A  oompco. 
mise  by  which  a  Hindu  widow  gives  up  all  her  rights 
in  her  husband's  estate,  receiving  only  a  life-interest 
in  a  pa,rt  of  it,  cannot  but  be  regarded  as  an  alien- 
ation, and  is  not  binding  against  the  reversioners. 
Indro  Koobr  y.  Abdool  Burkut    14  W.  R.  148 
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HINDU  LAW— WIDOW— confrf. 

2.  POWER  OF  \YlDOW—contd. 


{a)    Power  to  Compromise — contd. 


3. 


Compromise     of    suit — Dis- 

claimer  of  interest.  In  a  suit  for  the  recovery  of  a 
share  of  joint  property  the  plaintiff's  maternal  aunts, 
childle^  Hindu  widows,  who  were  entitled  to  a  prior 
life-interest  to  which  the  plaintiff's  reversion  was 
subject,  filed  a  petition  disclaiming  their  interest  and 
assenting  to  the  suit.  Held,  that  the  Judge  might 
make  a  decree  founded  upon  the  disclaimer  of  the 

widows.      RUJONEEKA-NT     MiTTER     V.     PrEMCHAND 

BosE        .         .         .    Marsh.  241 :  1  Hay  513 

Shama  Soonduree  v.  Shurut  Chtjnder  Dutt 

8  W.  R.  500 


4. 


Effect     of     comipromise — 

Hindu   widows  have 


Pmcer  to  hind  reversioners 
no  power  by  a  compromise  between  themselves 
to  affect  the  rights  of  the  successor  to  the  estate  on 
their  death.  Dharam  Chand  Lal  v.  Bhawani 
MiSRAiN        .         .  I.  Ii.  R.  25  Calc.  89 

1  C.  W.  N.  697 


5. 


Coinprom.ise      made     by 


widoAAT,  effect  1  of — Claim  under  alleged  adop. 
ticm — Minor  daughters.  In  a  suit  in  which  a  claim 
was  made,  in  virtue  of  an  alleged  adoption,  to  the 
estate  of  a  deceased  Hindu,  the  widow  made  a  com- 
promise, which  was  not  in  writing,  with  the  claimant 
wherein  the  adoption  was  admitted,  but  alleged  to 
have  been  on  condition  that  the  widow  should  enjoy 
the  entire  property  for  her  life  without  power  of 
ahenation,  and  that,  after  her  death,  her  minor 
daughters  should  take  the  self-acquired  property, 
and  that  the  claimant  should  succeed  to  the  ances- 
tral estate.  HeM,,  that  the  daughters  could  not 
under  any  circumstances  be  bound  by  the  compro- 
mise. Judgment  of  the  High  Court  reversed  on 
the  facts.     Imrit  Konwtjr  v.  Roop  Narain  Singh 

e  C.  L.  R.  76 


6. 


Ikrarnamah — A  lienaiion — Re- 


versioner— Limitation.  C,  the  brother  of  A  and 
B,  died  in  1835,  and  an  order  for  mutation  and  regis- 
tration of  names  having  been  obtained  by  A  and 
the  heirs  of  B  on  the  28th  March  1836,  K  the 
widow  of  C,  instituted  a  suit  to  have  the  order 
cancelled  and  to  have  her  possession  confirmed,  and 
on  the  4th  September  1837  obtained  a  decree,  which, 
however,  was  reversed  on  appeal  on  the  24th  July 
1839,  the  Appellate  Court  declaring  that  K  was 
not  entitled  as  her  husband' s  heir.  A  special  appeal 
having  been  preferred  to,  and  admitted  by,  the 
High  Court,  an  ikrarnamah  was  filed  by  K  on  the 
15th  September  1841,  reciting  that  she  had  "  given 
up  her  claim  of  having  the  appeal  heard  "  "as  a 
matter  of  amicable  adjustment  settling  all  disputes  '* 
as  therein  provided.  By  the  ikrarnamah  it  was 
provided  that  the  milldut  and  mokurari  of  certain 
mouzahs  should  be  held  by  A  and  B's  heirs,  and 
that  mouzahs  X,  Y,  and  Z  should  remain  in  K*8 
possession  for  her  life  without  power  to  make 
tar-i-peshgi  leases  or  mortgages,  and  that  on  her 


HINDU  LAW— WIDOW— co«i(?. 

2.  POWER  OF  WIDOW— contd. 

(a)  Power  to  Compromise — concld. 

death  such  mouzahs  should  pass  to  the  heirs  of 
A  and  B.  On  the  ikrarnamah  being  filed,  the 
Court  struck  off  the  appeal  and  made  an  order 
on  the  14th  September  1841,  to  the  effect  that  the 
ikrarnamah  should  "in  no  way  affect  the  rights 
of  the  minors,"'  the  heirs  of  A  and  B.  Held, 
that  the  ikrarnamah  and  order  of  the  14th  Sep- 
tember 1841  could  not  be  regarded  as  affecting 
the  rights  of  the  reversioners  of  Cs  estate  on 
the  expiration  of  the  widow's  life -interest.  Held, 
also,  that  the  suit  by  K  and  the  succeeding  compro- 
mise  was  tantamount  to  an  alienation  by  her,  and 
that  there  was  consequently  no  adverse  possession 
during  her  life,  and  that  the  period  of  hmitation  in 
a  suit  by  the  reversioners  must  be  calculated  from 
her  death.  Sheo  Narain  Singh  v.  Kuroo  Koery. 
Sheo  Narain  Singh  v  Bishen  Prosad  Singh 

10  C.  L.  R.  337 


7. 


Fam.ily    settlement — Hindu 


Law — Widow^s  estate — Family  settlement  to  setUe  dis- 
pute to  which  widow  a  party,  if  hinds  reversioners.  A 
family  settlement  putting  an  end  to  dispute  between 
members  of  the  same  family,  to  which  a  Hindu 
widow  is  a  party,  cannot  bind  the  reversioners  to  her 
husband  on  her  death.  A  plea  that  such  a  settle- 
ment was  binding  on  the  reversioner  was  disallowed 
when  the  party  who  benefited  by  the  transaction 
was  found  to  have  known  that  he  had  not  the  right 
to  set  up.  AsHARAM  Sadhani  v.  Chandi  Churn 
Mukkrjeb(1908)       .         .         13  C.  W.  N.  147 


(6)  Power  ojf  Disposition  or  Alienation. 


8. 


Power  of  alienation — Alien- 


ation for  religious  or  chxiritahle  purposes — Neces- 
sity— RigfU  of  Croum  taking  poperty  to  set  aside 
alieruUion — Onus  probandi.  Under  the  Hindu  law, 
a  widow,  though  she  takes  as  heir,  takes  a  special 
and  qualified  estate.  If  there  be  collnteral  heirs  of 
her  husband,  she  cannot  of  her  own  will  alienate  the 
property  except  for  special  purposes.  For  religious 
or  charitable  purposes  or  those  which  are  supposed 
to  conduce  to  the  spiritual  welfare  of  her  husband, 
she  has  a  larger  power  of  disposition  than  that 
which  she  possesses  for  purely  worldly  purposes.  To 
support  an  alienation  for  the  last,  she  must  show 
necessity.  The  restrictions  on  her  power  of  alien- 
ation are  inseparable  from  her  estate,  and  indepen- 
dent of  the  existence  of  heirs  capable  of  taking  on 
her  death.  If  for  want  of  heirs  the  property,  so  far 
as  it  has  not  been  lawfully  disposed  of  by  her, 
passes  to  the  Crown,  the  Crown  has  the  same  power 
of  protecting  its  interest  as  an  heir  by  impeaching 
any  injurious  alienation  by  the  widow.  The  onus 
is  on  those  who  claim  under  an  alienation  from  a 
Hindu  widow  to  show  that  the  transaction  was 
within  her  limited  powers.  Collector  of  Masuli- 
patam  v.  Cavaly  Vencata  Narain apah 

2W.R.  P.  C.  61:  8  Moo.  I.  A.  529 
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(6)  Power  of  Disposition  or  Alienation— co7i<d. 


9. 


Power  to  dispose 


of  property  by  will — Right  to  dispose  of.  WA  Hindu 
widow  succeeding  to  the  immoveable  property  of  her 
deceased  husband,  and  also  claiming  as  heir  to  her 
only  daughter,  who  died  after  her  father  childless 
and  unmarried,  is  only  entitled  during  her  life  to  a 
widow's  estate.  The  doctrine  laid  down  in  the  ori- 
;ginal  Court  that  ancestral  property  after  partition 
can  be  disposed  of  by  will,  in  the  same  way  as  self- 
acquired  property,  disapproved  of,  as  opposed  to 
the  authorities  and  general  spirit  of  Hindu  Law. 
Lakshmibai  v.  Ganpat  Moroba.  Gunpat  Mo- 
ROBA  V.  Lakshmibai  .         5  Bom.  O.  C.  128 


10. 


Widow  of  Hindu 


having  undivided  property — Self-acquired  property 
— Payment  of  debts.  The  widow  of  an  undivided 
Hindu  has  no  right  to  sell  his  property  for  payment 
of  his  debts,  even  though  it  be  self -acquired. 
Namasivaya  Chetti  v.  Sivagami  .  1  Mad.  374 
11 


Alienations  by  a 

widow  of  her  husband's  estate  in  order  to  pay  his 
•time-barred  debts — Widow''s  status  as  distinguished 
from  that  of  a  manager — Liability  of  alienees — 
Bights  of  reversioners.  According  to  the  Hindu 
law,  a  widow  is  competent  to  alienate  her  husband's 
'  estate  for  the  purpose  of  paying  his  debts,  even 
though  they  may  be  barred  by  the  law  of  limitation. 
Her  aUenations  for  such  a  purpose  are  legal  and 
binding  on  the  reversionary  heirs.  A  widow  stands 
in  a  different  position  from  that  of  a  manager  of  a 
joint  family.  The  latter  can  act  only  with  the 
consent,  express  or  implied,  of  the  body  of  co-parce- 
ners. In  the  widow's  case,  the  co-parceners  are 
reduced  to  herself,  and  the  estate  centres  in  her. 
She  can  therefore  do  what  the  body  of  co-parceners 
can  do  subject  always  to  the  condition  that  she  act 
fairly  to  the  expectant  heirs.  The  rights  of  these 
heirs  impose,  on  persons  deaUng  with  a  widow,  the 
obligation  of  special  circumspection,  failing  which 
they  may  find  their  securities  against  the  estate  to 
be  of  no  avail  after  the  widow's  death.      Chimnaji 

'GOVIND    GODBOLE    V.  DiNKAR    DhONDBV    GODBOLE 

I.  Ii.  B.  11  Bom.  320 


12. 


Gift  adverse     to 


collateral  heir  of  husband.  A  childless  widow  rani 
has  no  power  to  alienate  her  deceased  husband's  pro- 
perty as  against  his  collateral  heir  by  a  waseeut- 
namah  or  deed  of  gift.  Keerut  Singh  v.  Koola- 
HUL  Singh  .         .         .       5  W.  R.  P.  C.  131 

2  Moo.  I.  A.  331 

13. Power  to  dispose 

of  immoveable  poperty  by  will — "  Inherited."  A 
widow  has  no  power  to  dispose  by  will  of  immove- 
able property  inherited  by  her  from  her  husband. 
The  word  ' '  inherited  ' '  used  in  the  Mitakshara,  in 
regard  to  a  woman's  stridhan,  does  not  include  im- 
moveable property  so  as  to  make  it  her  peculium, 
hut  refers  only  to  personal  property  over  which  alone 


HINDU  LAW— WIDOW— can<^. 

2.  POWER  OF  WIDOW— contd. 

(b)  Power  of  Disposition  ob  Alienation— confei. 

she  has  absolute  dominion.     Gobubdhun  Nath  v. 
OnoopRoy  .        .        .  3  W.  11.105 

Ram  Shewuk  Roy  v.  Sheo  Gobind  Sahoo 

8  W.  R.  519 


14. 


Right  to  dispose 


of  land,  portion  of  stridhan.  Held^  that  a  widow 
cannot,  under  Hindu  law,  dispose  of  immoveable 
property  given  to  her  by  her  husband  which  has 
become  a  portion  of  her  stridhan.  Gunput  Sinoh 
V.  Gtjnga  Pershad        .         .        .2  Agra  230 

15.  ■ _  Right  to  alienate 

stridhan,  except  land.  A  Hindu  wife  or  widow  may 
ahenate  her  stridhan,  whether  it  be  moveable  or  im- 
moveable, with  the  exception,  perhaps,  of  lands 
given  to  her  by  her  husband.  Doe  d.  /Kulamm  al 
V.  Kuppu  PiLLAi        .         .         ,      ^1  Mad.  85 


16. 


-^  Power  to  alienate 


land  being  her  stridhanam. — Land  received  by  a 
woman  from  her  husband  as  stridhanam  cannot  be 
alienated  even  after  the  husband's  death  to  the  pre- 
judice of  the  daughters  as  next  heirs  without  their 
consent.     Gangadaraiya  v.  Parameswaramma 

5  Mad.  Ill 


17. 


Power  to  dispose 


of  property  by  will.  A  woman  cannot  execute  a  will 
regarding  any  property  she  inherits  from  her  hus- 
band or  father.  She  may  dispose  of  her  stridhan  by 
gift,  will,  or  sale,  unless  it  is  immoveable  property 
given  her  by  her  husband.  Teexcowree  Chat- 
tbrjee  v.  Dinonath  Banerjee       .     3  W.  R.  49 


18. 


-Stridhan — Power 


of  disposition  by  will.  Where  a  Hindu  lady  has 
received  presents  of  moveable  property  from  her 
husband  from  time  to  time  during  their  married  life, 
and  after  his  death,  partly  out  of  such  property  and 
partly  from  funds  raised  by  the  mortgage  of  jewels 
admitted  to  be  her  stridhanam,  purchased  immove- 
able property  : — Held,  that  that  was  her  stridhanam 
and  that  she  consequently  could  dispose  of  it  by  will, 
Venkata  Rama  Rau  v.  Venkata  Suriya  Rau 

I.  Ii.  R.  1  Mad.  281 

In  the  same  case  in  the  Privy  Council  it  was  held 
as  follows,  affirming  the  decision  of  the  High  Court. 
The  testamentary  power  of  a  Hindu  female  over  her 
stridhanam  being  commensurate  with  her  power  of 
disposition  over  it  in  her  lifetime,  and  both  being 
absolute,  no  distinction  can  be  taken  as  regards  a 
widow's  power  of  disposition  by  will  over  immove- 
ables in  the  purchase  of  which  she  has  invested 
money  given  to  her  by  her  husband.  Such  estate  is 
subject  to  the  disposition  which  the  general  law  gives 
her  the  power  to  make  of  her  stridhanam.  Venka- 
ta Rama  Rao  v.  Venkata  Suriya  Rao 

I.  Ii.  R.  2  Mad.  333 
8  C.  L.  R.  304 

19.  Right   of   alien. 

ation    of    moveable    and    immoveable    property.    A 


(     5381     ) 


DIGEST  OF  CASES. 


(     5382     ) 


HINDU  LAW— WIDOW— cowfrf. 

2.  POWER  OF  WIDOW— C(mtd. 

(b)  Power  of  Disposition  or  Alienation— cowW. 

Hindu  widow's  right  to  alienate  moveable  property 
inherited  from  her  husband,  without  the  consent  of 
his  heirs,  is  absolute.  With  respect  to  immoveable 
property  inherited  from  her  husband,  a  Hindu 
widow  is  little  more  than  a  tenant  for  life  and 
trustee  for  the  heirs  of  her  husband,  and  she  is  re- 
stricted from  alienating  it  by  her  sole  independent 
act,  unless  for  necessary  subsistence,  or  for  purposes 
beneficial  to  the  deceased.  Bechar  Bhaoavan  v. 
Bai  Lakshmi       ....        1  Bom.  56 

20.   Power  to  dispose 

of  property — Immoveable  and  moveable  property. 
By  the  law  of  the  Western  schools,  as  well  as  by 
the  law  of  Bengal,  a  Hindu  widow  is  restricted  from 
alienating  any  immoveable  property  which  she  has 
inherited|from  her  J  husband.  Queer e  :  Is  there  any 
distinction  in  respect  of  moveable  property  ?  Tha- 
KOOR  Deyhee  v.  Raj  Baluk  Ram 

2  Ind.  Jur.  N.  S.  106  :  10  W.  R.  P.  C.  3 

11  Moo.  I.  A,  139 

KoTARBASAPA  V.  Chanverova  .    10  Bom.  403 


21. 


Bight  of  aliena- 


tion of  immoveable  property.  Heldy  that  a  Hindu 
widow,  having  a  hfe-interest  only  in  immoveable 
property  inherited  from  her  husband,  has  an 
independent  power  of  sale  over  the  same  to  the  ex- 
tent of  f!uch  life-interci-t  and  no  further.  Mayabam 
Bhairam  v.  Motiram  Govindram 

2  Bom.  331 :  2nd  Ed.  313 


22. 


N  wi- ancestral 


and  ancestral  property — Agarwala  Banias  of  itaracgi 
sect  of  Jains.  Amongst  Agaiwala  Banias  of  the 
Saraogi  sect  of  the  Jain  religion,  a  widow  has 
full  power  of  alienation  in  respect  of  the  non-an- 
cestral property  of  her  deceased  husband  ;  but  she 
has  no  such  power  in  respect  of  the  property  which 
is  ancestral.     Shimbhu  Nath  v.  Gay  an  Chand 

I.  L.  R.  16  All.,  379 


23. 


Power  of,  to  dis- 


pose of  personalty  inherited  by  her  fr&ni  her  hus- 
band. Heldy  that,  under  the  Hindu  law  as  under- 
stood in  the  Benares  school,  a  widow  has  an  absolute 
right  to  dispose  of  the  personalty  inherited  by  her 
from  her  husband  ;  that  under  the  Hindu  law  Gov- 
ernment promissory  notes  ought  to  be  treated  as 
personal  property  ;  that  jewels,  shawls,  etc.,  are  of 
the  nature  of  stridhan;  and  that  in  Hindu  law 
books  the  word  '*  corrody "  is  used  solely  with 
reference  to  land,  and  that  Government  promissory 
notes  cannot  be  included  in  the  said  term 
*'  corrody."  Doorga  Dayee  v.  Pooritn  Dayee 

1  Ind.  Jur.  N.  S.  128  :  5  W.  R.  141 


24. 


Widow^s      pro- 


perty in  moveables  left  to  her  by  the  will  of  her  husband. 
In  Western  India  a  widow  takes  absolutely  all 
moveable  property  bequeathed  to  her  by  her  hus- 
band, and  may  dispose  of  such  property  by  will. 
Damodar  Madhowji  v.  Purmanandas  Jeewandas 

I.  L.  R.  7  Bom.  155 


HINDU  LAW— WIDOW— co»<(/. 

2.  POWER  OF  WIDOW— cori^. 
(6)  Power  of  Disposition  or  Alienation — contd^ 
^5. Moveable     pro- 


perty inherited ''from  husband — Devolution  of  such 
property.  Under  the  Mitakshara  law,  a  widow 
has  no  power  to  bequeath  moveable  property 
inherited  by  her  from  her  husband.  In  the  Pre- 
sidency of  Bombay,  moveable  property  inherited 
by  a  widow  from  her  husband  devolves  on  her 
death  to  her  husband's  heirs.  If  the  decision  in  tha 
case  of  Damodar  v.  PurmavMndas,  I.  L.  B.  7  Bcnn. 
165,  is  to  be  regarded  as  necessarily  giving  to 
the  heir  of  a  widow  on  her  death  such  moveable 
property  inherited  from  her  husband  as  remains 
undisposed  of  by  her,  it  must  be  treated  as  of  no 
authority.     GadadharBhat  v.  Chandra bhagabai 

I.  Ii.  R.  17  Bom.  690 
See  Harilal  Habjivandas   v.    Pranvalavdas 
Parbhudas  .         .       I.  Ii.  R.  16  Bom.  229 

and  Bai  Jamna  v.  Bhaishankar 

I.  L.  R.  16  Bom.  233 


26. 


Widow's  power 


to  dispose  of  moveables  bequeathed  to  her  by  her 
husband — Mayukha  law.  Held,  that  a  widow  in 
Gujarat,  under  the  law  of  Mayukha,  had  power  to 
bequeath  moveable  property  taken  by  her  under  the 
will  of  her  husband  which  gave  her  express  power  of 
free  disposition.  Gadadhar  Bhat  v.  Chandrabhaga- 
bai,  I.  L.  B.  17  Bom.  690,  distinguished.  Per 
Ranaoe,  J. — ^There  is  a  tliree-fold  distinction  be- 
tween the  moveable  and  immoveable  property, 
between  title  by  bequest  and  a  title  by  inheritance,, 
and  a  distinction  between  the  Mayukha  and 
Mitakshara,  which  must  be  borne  in  mind  before 
the  rights  of  a  v^idow  in  Gujarat,  claiming  under 
a  will  which  gave  her  express  powers  of  free  disposi- 
tion over  the  residue  of  moveable  property,  are 
negatived  solely  on  the  authority  of  the  Full  Bench 
decision  quoted  above.  If  the  widow  in  this  case 
had  made  no  disposition  heijself,  the  moveable 
property,  in  respect  of  which  freedom  of  disposition 
had  been  allowed  her,  would  have  gone  to  the 
reversioner  as  her  husband's  heir.  Motilal 
Lalubhai  v.  Ratilal  Mahiputram 

I.  Ii.  R.  21  Bom.  170 

27.  Widow's    estate 

— Moveable  property.  The  restriction  placed  by 
the  Hindu  law  on  a  widow's  power  of  aUenation  of 
her  husband's  estate  extends  to  moveable  as  well  as 
immoveable  property.     Narasimah  v.  Vknkatadri 

I.  Ii.  R.  8  Mad.  290 


28. 


Bight  of  child- 


less widow  to  alienate  moveable  property — Mithila 
law — Inheritance.  Under  the  Mithila  law,  a  child- 
less Hindu  widow,  although  she  cannot  alienate  the 
immoveable  property,  has  an  absolute  right  over 
the  moveable  property  inherited  from  her  husband, 
and  can  alienate  it  in  any  manner  she  pleases  and 
she  has  also  an  absolute  power  to  dispose  of  the 
profits  of  the  estate  during  her  lifetime.  Birajun 
Koer  v.  LucHMi  Narain  Mahata 

L  Ii.  R.  10  Calc.  392. 
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HINDU  IjAW— WIDOW— contd. 

2.  POWER  OF  WIDOW— contd. 

« 

(6)  PowEE  OF  Disposition  or  Alienation — contd- 


29. 


Immoveable  pro- 


perty— Will — Bequest — Gift.  An  absolute  bequest 
by  a  Hindu  of  his  separate  immoveable  property  to 
his  widow  confers  on  her  as  full  dominion  and  power 
of  aUenation  over  that  property  as  if  the  bequest  had 
been  made  to  a  stranger.  Seth  IVaULCHAND  Ba. 
DHARSHA  V.  Bai  Mancha      .  I.  Ii.  R.  7  Bom.  491 

30. ,  Power  to  dispose 

of  property  by  will.  Where  a  widow  of  a  Hindu 
who  had  received  a  share  of  the  estate  of  her  hus- 
band, consisting  of  moveable  and  immoveable  pro- 
perty, from  her  co- widows,  purported  to  dispose  of 
her  property  by  will  to  the  prejudice  of  the  co- 
widows ; — Held,  that  the  alienation  was  invalid. 
GuRivi  Reddi  v.  Chinnamma  I.  L.  R.  7  Mad.  93 

31.  Grant  of  money 

in  lieu  of  maintenance — Power  of  disposal.  Where 
a  sum  of  money  was  given  to  a  widow,  without 
restriction,  in  lieu  of  maintenance  by  her  deceased 
husband' s  family  : — Held,  that  it  became  absolutely 
her's,  and  that  she  could  dispose  by  will  of  landed 
property  acquired  by  means  of  it.  Nellaikumaru 
Chetti  v.  Marakathammal 

I.  L.  R.  1  Mad.  166 


32. 


Gift — Interest 
Where  a  Hindu 


i 


with  husband  in  joint  property,  wnere  a 
wife  has  a  joint  interest  with  her  husband  in  landed 
properties,  partly  acquired  by  purchase,  partly  (as 
sowdayakam)  by  gift  from  her  father  : — Held,  that 
she  was  entitled  on  her  husband's  death  to  part  with 
her  interest  in  those  properties.  Madhavarayya 
V.  TiRTHA  Sami       .         .      I.  Ij.  R.  1  Mad.  307 

33. Restriction       on 

alienation — Proof  of  legal  necessity.  The  restric- 
tions on  a  Hindu  widow's  power  of  alienation  are 
inseparable  from  her  estate.  Their  existence  does 
not  depend  on  that  of  heirs  capable  of  taking  on  her 
death.  The  plaintiffs  sued  as  purchasers  of  the 
equity  of  redemption  from  8,  a  Hindu  widow,  to 
redeem  a  mortgage  efiEected  by  her  husband  B.  The 
mortgage  deed  recited  that  a  portion  of  the  mort- 
gaged land  was  held  by  B,  not  as  owner,  but  as 
mortgagee  from  a  third  party.  8  was  alive  when 
the  suit  was  instituted,  but  she  died  after  the  settle- 
ment of  issues.  The  plaintifE  then  filed  a  supple- 
mentary claim  to  succeed  as  £'s  next  heir.  The 
defendants  (the  sons  of  the  mortgagee  contended 
that  the  plaintiff  could  not  redeem  because  the  sale 
by  8  was  invahd.  They  also  claimed  compensation 
for  loss  of  the  rents  and  profits  of  a  portion  of  the 
mortgaged  property  redeemed  from  B  by  the 
original  owner.  The  Subordinate  Judge  allowed 
the  plaintiff's  claim.  In  appeal,  the  District  Judge 
confirmed  his  decree,  being  of  opinion  that  the  sale 
was  valid  as  against  the  defendants,  because  there 
were  no  collateral  heirs.  On  appeal  to  the  High 
Court : — Held,  following  the  decision  of  the  Privy 
Council  in  Collector  of  Masulipatam  v.  Cavaly 
Venkata  Narrainapah,  2  W.  R.  P.  C.   61:    8   Moo. 


HINDU  LAW— WIDOW-con&f. 

2.  POWER  OF  WIDOW— conW. 

(6)  Power  of  Disposition  or  Alienation— oonfel. 

/.  A  529,  that  the  plaintiffs,  who  were  bound  to 
make  out  their  title,  could  not  succeed  on  the 
strength  of  an  alienation  by  a  Hindu  widow,  unless 
they  proved  that  the  ahenation  was  made  foe 
purposes  which  the  Hindu  law  recognized  as 
necessary.  Dhondo  Ramchandra  v.  Balkrishxa 
GoviND  Nagvekar  .         .  I.  L.  R.  8  Bom.  190 

Adoption  made 


34. 


on  promise  of  settlement  by  adoptive  father  on  adopted 
son^Specific  performame,  right    to— Alienation  by 

widow   in   accordance   with   promise— Limitation 

Immoveable  property.  Where  a  member  of  the 
Talabda  KoH  caste  of  Hindus,  by  an  express 
promise  to  settle  his  property  upon  the  boy,  ind  uoed 
the  parents  of  the  defendant  to  give  him  their  son  in 
adoption,  but  died  without  having  executed  such 
settlement  -.-Held,  that  the  equity  to  compel  the 
heir  and  legal  representative  of  the  adoptive  father 
specifically  to  perform  his  contract  survived  ;  and 
the  property  in  the  hands  of  his  widow  was  bound 
by  that  [contract.  Therefore,  when  the  widow  of 
the  adoptive  father,  nearly  thirty  years  after  his 
death,  gave  effect  to  his  undertaking  by  executing 
a  deed  of  gift"of  his  property  in  her  ^nds  in  favour 
of  the  adopted  son  : — Held,  that  such  ahenation  was 
vahd  as  against  the  next  heir  by  blood  of  the 
adoptive  father,  and  he  could  not,  on  the  death  of 
the  widow,  avail  himself  of  the  plea  of  limitation 
which  she  had  waived.  The  nature  of  a  Hindu 
widow's  estate  in*  immoveable  property  considered. 
Bhala  Nahana  v.  Parbhu  Hari 

I.  L.  R.  2  Bom.  67 


35. 


—    Right  of  widow 
law  the  %ndow  of 


to  dispose  by  will.  By  Hindu 
a  collateral  does  not  take  an  absolute  estate  in  the 
property  of  her  husband's  gotraja-sapinda,  which 
she  can  dispose  of  by  ^vill  after  her  death. 
Bharmangavda  v.  Rudrapgavda 

I.  Ii.  R,  4  Bom.  181 


36 

of    Hindu 


Bengal     scJiool 

estate — Joiyit    widows — 


law — Widow's 
Partition  — Purchaser  from  Hindu  widow. — Where 
a  Hindu  governed  by  the  Bengal  school  of  Hindu  law 
dies  intestate,  leaving  two  Andows,  his  only  heirs, 
him  surviving,  either  of  those  widows  may  sell  her 
interest  in  her  deceased  husband's  property,  and  the 
purchaser  thereof  is  entitled  to  enforce  a  partition 
as  against  the  other  widow.     Janaki  Nath  Mukho- 

PADHYA  V.   MoTHURANATH  MuKHOPADHYA 

I.  L.  R.  9  Calc.  580 :  12  C.  Ii.  R.  215 


37. 


_  Widow  with  ctr- 
1860— Ground  for 


tificate  under  Act  XXVII  of 
setting  aside  sale — Fraud.  The  sale  by  a  >ndo\\  (who 
has  obtained  a  certificate  under  Act  XXVII  of 
1860  to  collect  the  debts  due  to  her  husband's 
estate)  of  a  money-decree  belonging  to  her  hus- 
band's estate  cannot  be  set  aside  except  on  the 
ground  of  fraud,  either  as  not  being  the  heir  and 


I 
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HINDU  LAW— WIDOW— cowfef. 

2.  POWER  OF  WIDOW— contd, 

{b)  Power  of  Disposition  ob  Alienation — contd. 

selling  what  she  had  no  power  to  transfer,  or  as 
making  a  paper  transfer  to  avoid  the  effect  of 
execution.    Bhagwan  Doss  v.  Luchmee  Narain 

2  W.  B.  Mis.  19 


38. 


^  Sale  by  widow 


with  consent  of  heirs.  An  adopted  son  is  not  actu- 
ally precluded  from  questioning  acts  done  by  his 
mother  during  his  minority  or  before  his  adoption  ; 
but  a  sale  by  a  widow  with  the  consent  of  all  legal 
heirs  at  the  time  existing,  and  ratified  by  decrees 
of  Court,  is  binding  on  reversionary  heirs  as  well  as 
on  an  adopted  son  adopted  long  after  the  sale. 
Rajkristo  Roy  v.  Kishoree  Mohun  Mojoomdar 

3  W.  B.  14 


39. 


Gift  by  Hindu 


widow  of  her  own  interest  and  that  of  'consenting 
reversioner.  A  Hindu  widow  in  possession  can,  with 
the  consent  of  a  reversioner,  make  a  valid^gift,  which 
will  operate,  so  far  as  the  interest  of  the  widow  and 
that  of  the  consenting  reversioner  are  concerned. 
Rany  Srimutty  Dibeah  v.  Rany  Koond  LvJa,  4 
Moo.  I.  A.  292 ;  Kooer  Ooolab  Singh  v.  Rao 
Kurun  Singh,  14  Moo.  1.  A.  176 ;  Sia  Dasi  v. 
Our  Sahai,  I.  L.  R.  3  All.  362  ;  and  Raj  Bulluhh 
Sen  v.  Oomesh  Chunder  Rooz,  I.  L.  R.  5  Cole.  44, 
referred  to.  Ramphal  Rai  v.  Tula  Kuari,  I.  L.  R. 
6  All.  116,  distinguished.  Ramadhin  v.  Mathura 
Singh      .         .        i         .     L  L.  B.  10  AIL  407 


40. 


Qift  with    con- 


sent of  reversioner — Subsequently -born  reversioners. 
The  widow  of  a  separated  Hindu,  being  in  pos- 
session as  such  widow  of  property  left  by  her 
husband,  executed  a  deed  of  gift  of  such  property 
in  favour  of  her  daughter's  son,  her  daughter 
being  also  a  party  to  the  deed.  Subsequently 
to  the  execution  of  this  deed  of  gift,  the  executant's 
daughter  gave  birth  to  another  son.  HeZrf,  that  the 
deed  in  question  could  not  affect  more  than  the  life- 
interests  of  the  executant  and  her  daughter,  and 
could  not  operate  to  prevent  the  succession  (as  to 
a  moiety  of  the  property)  opening  up  in  favour  of  the 
subsequently- born  son  on  the  death  of  the  survivor 
of  the  two  ladies.  RampJial  Rai  v.  Tula  Ku/iri,  I.  L. 
R.  6  All.  116.  referred  to.  Duli  Singh  v.  Sundar 
Singh    .         .         .         .      I.  L.  B.  14  AU.  377 


41. 


Power  to    defeat 


rights  of  reversioners.  A  Hindu  widow  is  not  at 
liberty  to  defeat  the  rights  of  reversioners  by  alien- 
ating or  wasting  moveable  property  inherited  from 
her  husband.     Buchi  Ramayya  v.  Jagapathi 

I.  L.  B.  8  Mad.  304 

42.  — Forfeiture      of 

property — Reversioner,  right  of,  to  possession.  A 
Hindu  widow  does  not  forfeit  her  interest  in  her 
deceased  husband's  separate  estate  merely  by  di- 
vesting herself  of  such  interest.  Such  an  act  does 
not  entitle  the  person  claiming  to  be  the  next  rever- 
sioner to  sue  for  possession  of  the  estate,  or  for  a 


HINDU  LAW— WIDOW— cowii. 

2.  POWER  OF  WIDOW— confi. 

(6)  Power  of  Disposition  or  Alienation — contd^ 

declaration  of  his  right  as  such  reversioner  to  suc- 
ceed to  the  estate  after  the  widow's  death.  Prao 
Das  v.  Hari  Kishen  .      I.  L.  B.  1  AH.  503 


43. 


Appointment  of 


reversioner  as  manager — Lease  by  Hindu  widow 
before  he  took  over  chnrge. — ^Where  a  reversioner 
had  obtained  a  decree  for  waste  against  a  Hindu 
widow  and  was  appointed  manager  of  the  estate, 
but  did  not  take  over  charge  of  it  for  six  years ; — 
Held,  that  a  pottah  granted  by  the  mdow  in  the 
meantime  was  a  valid  lease.  Raie  Churn  Pattl 
V.  Saroop  Chunder  Mytee  .      9  W.  B.  598 


44. 


Right    of     pur- 


chaser at  sale  in  execution  of  decree.  A  purchaser 
in  execution  of  the  rights  of  a  Hindu  widow  is  en- 
titled to  question  the  validity  of  leases  made  by  her. 
Rajkishen  SmcAR  v.  Chowdhry  Jaheeoorul 
HuQ       ...  .         W.  B.  1864,  351 


45. 


Mortgage  by  one 


of  two  co-widows  invalid  without  the  consent  of  the 
other — Their  joint  interest  and  title  by  survivor- 
ship— Construction  of  mortgage-deeds.  One  of  two 
CO- widows  mortgaged,  without  the  consent  of  the 
other,  part  of  the  estate  to  which  they  were  jointly 
entitled  by  inheritance  from  their  deceased  husband. 
Held,  upon  the  construction  of  the  deeds  of  mort- 
gage executed  by  her,  that  they  were  not  so  framed 
as  to  bind  the  estate  in  the  possession  of  the  survi- 
ving widow  after  the  death  of  the  mortgagor.  But 
assuming  that  the  deeds  had  been  so  framed,  and 
that  there  ht^d  been  what  would  have  been  a  justi- 
fying necessity  for  a  sole  mdow,  or  co- widows 
jointly,  to  have  mortgaged  an  estate  which  had 
belonged  to  the  deceased  husband  (a  state  of  things 
not  decided  to  have  existed  here),  such  a  necessity 
could  not  render  a  mortgage  attempted  by  one  co- 
widow  binding  upon  the  estate,  which  had  de- 
scended upon  the  widows  for  their  joint  lives  with 
survivorship  between  them,  so  as  to  affect  the 
interest  of  the  surviving  widow.  Bhugwandeen 
Doobey  v.  Myna  Baee,  11  Moo.  I.  A.  4S7,  referred 
to  and  followed.  Gajapati  Radhamani  Garu  v. 
PusAPATi   Alakajeswari        I.  L.  B.  16  Mad.  1 

L.  E.  19  I.  A.  184 


I 


46. 


Division  by  co- 


widows  of  their  late  husband^s  estate — Alienation 
by  one  after  the  division — Validity  of  alienation 
as  against  surviving  widow  on  decease  of  alienor. 
A  Hindu  died,  leaving  two  widows  who  divided  his 
property  by  a  formal  registered  partition  deed,  under 
which  each  took  possession  of  her  shiro,  ^vith 
powers  of  alienation  over  the  property  comprised  in 
it.  Certain  alienations  were  made  by  one  widow, 
who  subsequently  died.  On  the  surviving  widow 
claiming  the  whole  of  her  late  husband's  proper- 
ty, including  the  portions  so  alienated  : — Held,  that 
there  is  no  legal  obstacle  to  prevent  one  of  two  co- 
widows  from  so  far  releasing  her  right  of  survivor- 
ship as   to   preclude  her  from  recovering  from   an 
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HINDU  LAW— WIDOW— confer. 

2.  POWER  OF  WIDOW— cowid. 

(6)  PowEK  OF  Disposition  or  Alienation — conid. 

alienee,  after  the  other  co- widow's  death,  property 
given  by  way  of  partition  to  the  latter  and  alienated 
by  her.  A  widow  may  alienate  for  her  life  any  estate 
which  comes  to  her  by  virtue  of  her  widowhood, 
and  may  therefore  enter  into  such  a  deed  as  will 
preclude  her  from  recovering  during  her  life 
property  which  she  has  alienated,  to  the  full  extent 
of  such  alienation,  provided  that  it  does  not 
extend  beyond  her  life-interest.  Ramakkal  v. 
Ramasami  Naickax      .      I.  Ii.  R.  22  Mad.  522 


47. 


Bight  of  widow 


to  sell  property  inherited  from  her  husband — Suit 
by  reversioner  to  set  aside  sale  by  widow.  B  having 
during  his  lifetime  mortgaged  certain  property,  the 
income  of  which  was  sufficient  only  to  pay  interest 
on  a  portion  of  the  mortgage-debt,  his  widow,  after 
his  death,  sold  it  before  the  mortgage-debt  fell  due. 
The  reversioners  sued  to  set  aside  the  sale.  Held, 
that,  although  there  might  have  been  no  absolute 
necessity  for  the  widow  to  sell  the  property  to 
provide  herself  with  maintenance,  still,  as  there 
was  no  other  family  property,  the  property  in  ques- 
tion must  necessarily  have  been  sold  at  the  expira- 
tion of  the  time  fixed  by  the  mortgage,  and  the  sale 
by  the  widow  ought  to  be  supported.  A  widow,  like 
a  manager  of  the  family,  must  be  allowed  a  reason- 
able latitude  in  the  exercise  of  her  powers,  provided 
she  acts  fairly  to  her  expectant  heirs.  Venkaji 
Shmdhab,  v.  Vishnu  Babaji  Beri 

I.  Ii.  R.  18  Bom.  5^ 

48,  - Alienation     by 

widow   without    legal   necessity.     The    property   in 
dispute  (consisting  of  12  thikans  or  plots  of  land) 
was  originally  held  by  A  and  B  as  tenants-in-com- 
mon, and  they  divided  the  income  according  to  their 
respective   shares.     After  A's    death,   his  widow 
adopted  C  on  condition  that  she  was  to  remain  in  ab- 
solute possession  and  enjoyment  for  her  life,  and 
that  C  was  to  succeed  to  the  estate  after  her  death. 
The  widow  mortgaged  9  out  of  the  12  thikans,  sold 
one,  and  granted  a  perpetual  lease  of  another  to  the 
defendant.     All  these  alienations  to  the  defendant 
were    made    without    any    legal    necessity.     The 
defendant  also  purchased  B's  share  in  the  thikans 
in  dispute.     Th  plaintiff  purchased  Cs  rights,  and 
on  the  widow's  death,  sued  to  set  aside  her  aliena- 
tions   and   to    obtain    joint    possession   with    the 
defendant    of    all    the    thikans.     The    defendant 
pleaded  {inter  alia)  that  the  widow's  alienations 
were  vaUd  and  binding  on  the    plaintiff,  and  that 
the  plaintiff's  remedy  was  a  partition  suit.     Heldy 
that  A's  widow,  not  having  higher  powers  than 
those  of  an  ordinary  Hindu  widow  who  succeeds  as 
heir  to  her  sonless  husband,  could  olny  make  valid 
aUenations  for  purposes  warranted  by  the  law.     As 
no  legal  necessity  was  shown  in  respect  of  the  aliena- 
tions in   question,   which   were   made  long   after 
disputes  had  commenced  between  her  and  her  adopt- 
ed son,  they  were  not  binding  on  him  or  on  his 
ahenee,  the  plaintiff.     Antaji  v.  Dattaji 

I.  Ii.  B.  19  Bom.  36 


HINDU  IjAW—WIDOW-^ontd. 

2.  POWER  OF  WWOW—contd. 
(6)  Power  of  Dispositiox  or  Alienation — contd' 
49. Mortgage   taken 


from   Hindu   widow — Unpaid   interest   claimed   on 
her  deceased  husband's  mortgages — Will,    construc- 
tion of.     A  pardanashin  widow  executed  a  mortgage 
of  part  of  the  family  estate   to   secure  payment  of 
the  balance  of   interest  alleged  to  be  due  on  three 
previous  mortgages,    which  had  been  executed  by 
her  husband  in  his  lifetime.     Justifying  necessity 
for  her  to  encumber  was  not  shown,  nor  enquiry  by 
the   mortgagee  as  to  her  authority.      Even  if  the 
transaction  had  been  properly  explained    to  her, 
as  a  Hindu  widow    she  would  have  exceeded  her 
powers.     By  his  will  her  husband  had  declared  that 
his  widow  should  have  full  powers,  but  that,  during 
the  life  of  his  minor  son,  she  should  not  have  power 
to  transfer  without  legal  necessity  ;  and  that    she 
should  have  power  to  mortgage  to  pay  revenue  and 
other  debts.  Held,  that  the  will  conferred  on  her  no 
greater  power  of  alienating  the  family  estate  than 
she  had  under  the  Hindu  law  ;  and  that,  under  the 
circumstances,  the  mortgage  executed  by  her  was 
invalid.    Notes  promising  to  pay  interest,  additional 
to  that  contracted  for  in  the  mortgages,  had  been 
signed  by  the  husband,  which  it   was  held  could 
not  affect  the  right  to  redeem,  being  unregistered. 
TiKA  Ram  v.  Deputy  Commissioner  of    Bara 
Banki      .         .         .  I.  Ii.  B.  26  Cale.  707 

L.  R.  26  I.  A.  97 
3  C.  W.  N.,  573 


50. 


—  Assignment    by 


widow — Decree  far  mesne  profis  of  her  late  hus- 
band's land  in  her  favour — Execution  proceedings 
by  assignee — Objections  by  reversioners — Validity 
of  assignment.  The  widow  of  a  deceased  Hindu, 
having  been  kept  out  of  possession  of  land  forming 
portion  of  her  late  husband's  estate,  obtained  a  de- 
cree for  possession  thereof  and  for  mesne  profits. 
She  assigned  the  decree  for  mesne  profits  and  sub- 
sequently  died.  Upon  the  assignee  attempting  to 
execute  the  decree  in  respect  of  mesne  profits,  the 
reversionary  heirs  contended  that  he  had  no  right 
to  do  so  on  the  ground  that  his  assignor,  the  widow, 
could  not  ahenate  the  mesne  profits  so  as  to  enure 
beyond  her  Ufetime.  Held,  that  the  right  to  mesne 
profits  under  a  decree  is  not  immoveable  property, 
and  that  the  decree  was  validly  assigned.      Sami 

NATHA  PiLLAI  V.  MaNIKKASAMI  PiLLAI 

I.  Ii.  B.  22  Mad.  356 

gL - -  Ado  Jit  ed      son's 


right     to  impeach  alienation  unnecessarily  made  by 
his   adoptive   mother   before   his    adoption— Widow, 
alienation  by— Alienee  from  widow    bound  to    tn- ' 
quire    if    legal    necessity    for     alietuittoti-Evtdence 

Onus  of  proving    necessity  for  alienatton  by  the 

widow.  The  plaintiff  claimed,  as  the  adopted 
son  of  one  K,  to  recover  possession  of  his  adoptive 
father's  property,  which  had  been  mortgaged  ^ 
his  (K's)  widow,  B  (defendant  No.  1),  to  the  third 
defendant  B  prior  to  the  plaintiff's  adoption  by  her. 
The  property  had  come  into  R's  possession   num. 


\ 
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2.  PCWER  OF  WIDOW— contd. 


(b)  Power  of  Disposition  or  Alienation — contd.        (6)  Power  op  Disposition  or  Alienation — ccntd'. 


bered  with  a  mortgage  effected  by  her  husband, 
and  in  order  to  redeem  that  mortgage,  she  mortgaged 
the  property  again  to  one  Y.  She  subsequently 
paid  off  T's  debt,  amounting  to  B3,629,  and  in  1876 
she  mortgaged  the  property  for  R  5,999  to  B,  who 
was  put  into  possession.  In  1881  she  adopted  the 
plaintiff,  and  in  1882  the  plaintiff  brought  this  suit 
to  recover  the  property.  He  contended  that  R  had 
no  power  to  alienate  or  mortgage  the  ancestral  im- 
moveable property  of  her  deceased  husband,  and 
he  claimed,  as  the  adopted  son  of  K,  to  be  entitled 
to  the  property  free  from  the  mortgages  or  other 
incumbrances  with  which  B  had  attempted  to  charge 
it.  For  the  defendants  it  was  contended  {inter 
olid)  that  the  plaintiff  could  not  impeach  transac- 
tions effected  by  his  adopive  mother  prior  to  his 
adoption.  Held,  that  the  plaintiff,  as  the  adoptive 
son  of  K,  had  a  right  to  impeach  the  unauthorized 
transactions  of  his  adoptive  mother  i?,  who  pos- 
sessed only  a  widow's  restricted  power  of  aUenation. 
The  plaintiff  was  adopted  by  B  to  her  husband, 
who  was  the  last  owner  of  the  ancestral  property. 
The  plaintiff  at  once  succeeded  to  that  property 
upon  his  adoption,  and  as  heir  of  his  adoptive 
father  was  entitled  to  object  to  any  alienation 
made  by  B  on  the  principle  that  the  restrictions 
upon  a  Hindu  widow's  power  of  alienation  are 
inseparable  from  her  estate,  and  their  existence 
does  not  depend  on  that  of  heirs  capable  of  taking 
on  her  death.  Held^  also,  that  the  plaintiff  was 
entitled  to  redeem  the  property  on  payment 
of  such  amount  only  as  was  raised  by  B  for  the 
purpose  of  meeting  expenses  necessarily  incurred 
by  her.  Held,  further,  that  the  onus  of  proving 
the  necessity  for  alienation  lay  upon  B.  The 
Court  found  that  there  was  no  evidence  that  any 
sum  beyond  R3,629,  the  amount  of  Y's  mortgage, 
was  really  required  by  B,  and  accordingly  directed 
that  the  mortgage  account  should  be  taken  between 
the  plaintiff  and  B  on  the  footing  that  the  principal 
of  the  mortgage-debt  was  R3,629  only,  instead  of 
R5,999.  Lakshman  Bhau  Khopkar  v.  Radha 
BAi        .         .         .         .1.  Ij.  B.  11  Bom.  609 


52. 


Lease     granted 


by  Hindu  vndow  while  in  possession  of  widotv^s 
estate.  A  widow  in  possession  of  her  widow's 
estate  in  a  zamindari  made  a  grant  of  a  patni  tenure 
under  it  to  a  lessee  at  a  rent.  In  this  suit,  brought 
by  the  reversionary  heir,  on  her  death,  with  the 
object  of  having  the  grant  set  aside  as  invalid  as 
against  him,  the  patni  lease  was  not  proved  to  have 
been  made  with  authority  or  from  necessity  justi- 
fying the  ahenation  by  the  widow  : — Held,  that  the 
patni  was,  on  the  death  of  the  widow,  only  voidable, 
and  not  of  itself  void  ;  so  that  the  plaintiff,  the 
next  inheritor  of  the  zamindari,  might  then  elect 
to  treat  it  as  valid.  Modhtj  Sudan  Singh  v. 
Rooke        .         .         .  I.  L.  B.  25  Calc.  1 

L.  B.  24  I.  A.  164 
1  C.  W.  N.  433 


53. 


Working   guar- 


ries  by  Hindu  widow  on  property  inherited  from 
husband.  The  right  of  a  widow  to  work  quarries 
on  land  inherited  from  her  husband  considered. 
SuBBA  Reddi  v.  Chengalajvtma 

I.  L.  B.  22  Mad.  126 


54. 


Oift     to    Po- 


Brahmin — Alienation  by  undow  for  religious  pur- 
poses. When  a  Po- Brahmin  receives  a  salary  for 
the  performance  of^his  duties,  a  gift  to  him  by  the 
widow  of  the  person  whose  exequial  rites  he  has  been 
appointed  to  perform,  to  reward  him  for  having 
performed  any  of  those  exequial  rites,  is  not  a  gift 
binding  on  the  reversioners.  Mahadevt  v.  Meela- 
MANi       .         .         .  I.  Ii.  B.  20  Mad.  269 


55. 


GraiU  by  widow 


of  jungleburi  tenure — Poiver  to  bind  reversioners. 
The  question  whether  a  jungleburi  tenure  granted 
by  a  Hindu  widow  is  binding  on  reversioners  depends 
on  the  circumstances  of  the  land.  Queer e  :  Whether 
such  a  tenure  granted  in  respect  of  a  chur  where  no 
legal  necessity  on  behalf  of  the  widow  is  shown 
could,  under  any  circumstances,  be  binding  on  the 
reversioners.     Drobomoyi  Gupta  v.  Davis 

I.  L.  B.  14  Calc.  332 


56. 


Accumulations 


i  by  Hindu  widow — Accumulations,  period  up  to 
which  they  may  be  dealt  with — Legacy  to  Hindu 
widow.  The  right  of  a  Hindu  widow  to  the  income 
I  and  accumulations  of  her  husband's  estate  arising 
I  subsequently  to^his  death  is  absolute,  and  is  not 
I  affected  by  the  fact  that  she  may  receive  them  in  a 
lump  sum  ;  but  whether  she  receives  them  as  they 
fall  due  or  after  they  have  accumulated  in  the  hands 
of  others,  her  right  is  the  same.  Tlie  question  to  be 
sought  for  in  determining  her  right  to  deal  with  such 
income  and  accumulations  of  income  is  one  of  intcn« 
tion.  If  she  has  invested  her  savings  in  such  a  man- 
ner as  to  show  an  intention  to  augment  her  husband's 
estate,  she  cannot  afterwards  deal  with  such  invest- 
ments, except  for  reasons  which  would  justify  her 
dealing  with  the  original  estate  ;  but  if  she  has 
evinced  no  such  intention,  she  can,  at  any  time 
during  her  life,  deal  with  the  profits.  Where  she 
invests  her  income  making  a  distinction  between 
the  investments  and  the  original  estate,  she  can  at 
any  time  thereafter  deal  with  such  investments, 
save  in  the  case  of  the  purchase  of  other  property 
as  a  permanent  investment.  But  should  she  invest 
her  savings  in  property  held  by  her  without  making 
any  distinction  between  the  orignal  estate  and  the 
after-purchases,  the  primd  facie  presumption  is 
that  it  has  been  her  intention  to  keep  the  estate 
one  and  entire,  and  that  the  after-purchases  are  an 
increment  to  the  original  estate.  Grish  Chunder 
Roy  v.  Brouohton         .     I.  L  B.  14  Calc.  861 


57. 


■  Accumulations  — 


Period  up  to  which  accumulation  may  be  dealt  with 
— Intention    to    accumulate.     Under    the    will    of 
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N  CM,  the  testator  left  his  estate  to  his  brother, 
provided  that,  within  a  term  of  eight  years,  no  son 
should  be  born  to  such  brother,  capable  of  being 
adopted  as  a  son  of  the  testator,  in  accordance  with 
certain  conditions  made  in  the  will.  These  con- 
ditions failed,  and  on  the  expiration  of  the  term  of 
eight  years,  the  estate  vested  in  the  brother.  The 
will  made  no  provision  for  disposal  of  the  rents  and 
profits  of  the  estate  during  the  period  the  succession 
thereto  was  in  abeyance.  Disputes  having  arisen 
between  the  widow  of  the  testator  and  his  brother 
as  to  the  right  to  such  rents  and  profits,  the  brother 
eventually  agreed  to  pay,  and  did  pay,  over  to  the 
widow  a  large  sum  by  way  of  settlement  of  these 
disputes,  for  which  sum  the  widow  exetuted  a 
release.  The  widow  invested  the  sum  so  received 
in  Government  securities,  and  twenty  years  after- 
w^ards  created  with  this  fund  a  trust  in  favour  of 
one  OCR,  and  appointed  B  trustee  thereof.  On 
the  death  of  the  widow,  the  daughters  of  the 
testator  tried  to  set  aside  this  trust,  claiming  the 
funds  as  a  portion  of  their  father's  estate  with 
which  the  widow  had  no  right  to  deal.  Held,  that, 
as  the  accumulations  were  handed  over  to  the 
widow  by  the  person  entitled  to  the  reversion  after 
the  estate  had  vested  in  him,  and  a  release  had  been 
entered  into  between  them,  no  presumption  arose 
that  the  fund  in  question  had  been  accumulated 
by  the  widow  for  the  benefit  of  other  heirs  of  the 
testator,  and  that,  there  being  no  such  presump- 
tion, the  facts  of  the  case  must  be  looked  at  to  as- 
certain the  intention  of  the  parties  regarding  this 
fund.  Held,  as  to  this,  that  the  conduct  of  the  widow 
evidenced  no  intention  to  accumulate  the  sum 
received  by  her  for  the  benefit  of  any  person  but 
herself,  or  that  she  ever  intended  to  give  up  the 
power  of  disposing,  expending,  or  dealing  with  it 
in  any  way.  *  Sowdamini  Dassi  v.  Broughton 

I.  li.  R.  16  Cale.  574 

58.  —  Alienation, 

'power  of,  over  immoveable  property — Bequest  by 
husband — Will,  construction  of — Grant  of  abso- 
lute power,  express  or  implied — Restrictions  im- 
posed upon  power  of  alienation — Indian  Succession 
Act  {X  of  U65),  s.  82.  Though  a  mere  gift  of 
immoveable  property  by  a  Hindu  husband  to 
his  wife  does  not  carry  with  it  the  power  of  alien- 
ation, yet,  where  any  such  property  is  given  by  the 
husband  to  the  wife  with  express  power  of  alien- 
ation, or  when  this  power  is  implied  by  the  grant, 
she  would  acquire  an  absolute  power  of  disposal 
over  the  property  ;  and,  when  the  gift  is  made  by  a 
will,  the  legatee  is  entitled,  under  the  provisions  of 
s.  82  of  the  Indian  Succession  Act,  to  the  whole  in- 
terest of  the  testator,  unless  it  appears  from  the 
will  that  only  a  restricted  interest  was  intended  to 
be  given.  Where  a  will  does  not  in  express  terms 
convey  any  estate  of  inheritance  to  a  Hindu  widow, 
still  the  widow  will  be  entitled  to  alienate  the  pro- 
perty at  her  pleasure,  if  there  is  no  restriction 


HINDU  LAW— WIDOW— cc;wfef. 

2.  POWER  OF  WIDOW— cow/rf. 

(6)  Power  op  Disposition  oe  Alienation — contd. 

imposed  by  the  terms  of  the  will,  so  far  as  the  power 
of  alienation  is  concerned.  Upon  a  construction 
of  the  will  In  this  case,  which  provided  as 
follows: — •*  If  neither  of  them  (the  wives)  have 
any  children,  then  both  my  wives  will  enjoy  and 
appropriate  at  their  will  the  entire  property,  move- 
able and  immoveable,  in  equal  shares,  in  full 
proprietary  right.  In  the  absence  of  one,  the  other 
will  similarly  enjoy  and  appropriate  at  her  will  the 
entire  aforesaid  property  in  full  proprietary  right. 
In  the  event  of  her  death,  my  next  reversionary 
heir  will  have  such  moveable  and  immoveable  pro- 
perty as  will  remain  :"  Held,  that  an  absolute 
power  of  alienation  was  intended  to  be  conferred  on 
the  widows.  Lalit  Mohan  Singh  v.  Chukkun  Lai 
Roy,  1  C.  W.  N.  387  ;  Lala  Ramjiwan  v.  Dalkoer, 
I.  L.  R.  ^4  Calc.  4C6  ;  and  Rajnarain  Bhaduri 
V.  Kattayani  Debi,  4  C.  W.  N.  337,  referred  to. 
Saeoda  Sundari  Dassi  v.  Kristo  Jiban  Pal 
(1900)  .         .  5  C.  W.  N.  300 

59. A  lease  granted 

by  a  Hindu  widow,  in  possession  of  her  widow's 
estate,  does  not  necessarily  become  void  on  her 
death,  but  is  only  voidable  by  the  next  inheritor 
of  the  estate.     Sadai  Naik  v.  Serai  Naik  (1901) 

I.  L.  R.  28  Caic.  532 
B.C.  5  C.  W.  N.  279 


60. 


Property        in- 


herited by  widow  from  her  hiisband — Acquisitions 
with  the  income  thereof — No  indication  of  intention 
by  widow  to  make  the  acquired  property  part  of  the 
husband's  estate  for  the  benefit  of  his  heirs — Presump- 
tion that  widow  intended  to  retain  control.     A  Hindu 
widow  inherited  certain  property  from  her  husband  ; 
and,  with  the  income  thereof,  acquired  land  on  a 
usufructuary  mortgage  for  52  years.     She  assigned 
the  unexpired  portion  of^thej^term  of  the  mortgage 
for   consideration,    and    subsequently   died.     The 
reversionary  heirs  to  her  late  husband  then  sued 
her  assignees  for  the  property.     There  was  no  evid- 
ence that  the  widow  had  ever  indicated  any  inten- 
tion to  make  the  property  part  of  her  husband's 
estate  for  the  benefit  of  his  heirs.   Held,  that  there 
was  no  presumption  that  the  widow  intended  to 
part  with  her  power  of  disposition  for  the  benefit 
of  her  reversionary  heirs.     The  acquirer  of  property 
presumably  intends  to  retain  dominion  over  it,  and 
in  the  case  of  a  Hindu  widow  the  presumption  is 
none  the  less  so  when  the  fund  with  which  the  pro- 
perty is  acquired  is  one  which,  though  derived  from 
her  husband's  property,  was  at  her  absolute  dis- 
posal.    Inasmuch  as  the  widow's  absolute  power 
of  disposition  over  the  income  derived  from  the 
widow's  estate  is  now  fully  recognized,  she  will  be 
presumed,  in  the  absence  of  an  indication  of  her 
intention  to  the  contrary,  to  retain   the  same  con- 
trol over  the  investment  of  such  income.     Nor  is 
that  presumption  affected  by  the  fact  that  proper- 
ties thus  acquired  by  her  are  managed  and  enjoyed 
by    her,  without  any  distinction,  with  properties- 
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inherited  from  her  husband.  She  is  the  sole  and 
separate  owner  of  the  two'sets  of  properties,  so  long 
as  she  enjoys  them,  and  is  absolutely  entitled  to  the 
income  from  both.  The  title  of  the  assignees  of 
the  widow  was  upheld.  Isri  Dut  Koer  v.  Hans- 
butti  Koerain,  I.  L.  JR.  10  Calc.  324,  337  ;  and 
Saodamini  Dasi  v.  The  Administrfitor-General  of 
Bengal,  L.  R.  201.  A.  i2,  referred  to.  Akkanna 
V.  Venkayya  (1901)      .      I.  li.  R.  25  Mad.  351 


61. 


Enfranchisement 


of  land  in  favour  of  widow  as  personal  inam  land — 
Lease  by  widow — Sale  of  the  land  by  her  reversioners 
—  Validity  of  lease — Title  of  purchaser.  Certain 
land  had  been  enfranchised  in  favour  of  a  Hindu 
widow  as  personal  inam  land.  The  widow  executed 
a  lease  in  respect  of  it  in  favour  of  the  defendants. 
The  reversioners  of  the  widow  sold  the  land  to 
plaintiff,  who,  after  the  widow's  death,  sued  to 
recover  possession  of  it  from  the  lessees,  on  the 
ground  that  their  lease  was  not  vahd  as  against  the 
reversioners,  nor  as  against  plaintiff,  as  their 
vendee.  Held,  that  the  plaintiff  had  shown  no 
title.     SuBBA  Naidu  v.  Nagayya  (1901) 

I.  li.  R.  25  Mad.  424 


62. 


Widow's  estate — 


Alienation  by  widow — Subsequent  adoption — Right  of 
adopted  son  to  claim  property  alienated — Limitation 
—Act  XV  of  1S77,  Sch  II,  Art.  144.  Where  a 
Hindu  widow  alienates  part  of  the  immoveable  pro- 
perty belonging  to  her  husband's  estate,  and  then 
adopts  a  son,  the  son  cannot  sue  to  recover  posses- 
sion of  the  property  until  the  termination  of  her 
widowhood.  Where  such  a  suit  is  brought  during 
the  widowhood,  it  is  governed  by  Art.  144  of  Sch.  II 
to  the  Limitation  Act,  and  the  starting  point  for 
the  period  of  limitation  is  the  date  of  the  adoption. 
If  the  alienation  is  for  a  necessary  purpose,  the 
adoption  does  not  divest  the  alienee,  and  the  adopt- 
ed son  succeeds  only  to  the  remaining  portion  of 
his  adoptive  father's  property.  If  the  alienation  is 
not  for  a  necessary  purpose,  the  subject  of  the 
alienation  is  severed  from  the  inheritance  only 
during  the  widowhood,  and  the  remainder  therein 
vests,  at  the  moment  of  adoption,  in  the  adopted 
son,  as  a  vested  remainder  to  fall  into  possession 
at  the  termination  of  the  widowhood.  Observa- 
tions by  Bhashyam  Ayyangab,  J.,  on  the  effect 
of  an  alienation  by  a  Hindu  widow.  Sbeebamulu 
V.   Kbistamma  (1902)     .     I.  L.  R.  26  Mad.  143 

63. Alienation  by  one 

of  two  CO- widows — Effect  on  the  inheritance  and  on 
the  interest  of  the  alienor.  Though  one  of  two  co- 
widows,  who  is  not  the  managing  member  on  be- 
half of  both,  cannot  charge  the  inheritance,  even 
where  the  transaction  is  for  the  benefit  of  the 
estate,  an  alienation  by  her  will  bind  her  own  in- 
terest in  the  property  during  her  life-time.  Vadali 
Mamidigadu  v.  Kotipalli  Ramayya  (1902) 

I.  li.  R.  26  Mad.  334 
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64. 


Lease  —  Limit- 


ation— Hindu  widow,  lease  granted  by — Suit  by 
reversioners  for  khas  possession — Limitation  Act 
{XV  of  1S77),  Sch.  II,  Arts.  91,  US,  125,  141.  A 
lease  granted  by  a  Hindu  widow  is  on  her  death, 
only  voidable,  and  not  of  itself  void.  Modhu 
Sudan  Singh  v.  Rooke,  I.  L.  R.  ..5  Calc.  1, 
followed.  Sadai  Naik  v.  Serai  Naik,  I.  L. 
R.  28  Calc.  532,  referred  to.  On  the  death  of  a 
Hindu  widow,  a  suit  by  a  reversioner  to  recover 
possession  of  immoveable  property,  by  setting  aside 
a  lease  executed  by  her,  is  governed  by  Art.  91, 
and  not  by  Art.  141,  of  Sch.  II  to  the  Limitation 
Act  (XV  of  1877).  Jagadamba  Chaodhrani  v. 
Dakhina  Mohun  Roy  Chaodhri,  I.  L.  R.  IB  Calc. 
308  ;  Malkarjnn  v.  Narhari,  I.  L.  R.  25  Bom.  337  ; 
Mohesh  Narain  Munshi  v.  Taruck  Nath  Moitra, 
I.  L.  R.  20  Calc.  487 ;  Shrinivas  Murar  v. 
Hanmant  Chavdo  Deshapande,  I.  L.  R.  24  Bom. 
260 ;  Janki  Kunuxir  v.  Ajit  Singh,  I.  L.  R.  15 
Calc.  58  ;  Mahabir  Pershcid  Singh  v.  Hurrihur 
Pershad  Narain  Singh,  I.  L.  R.  19  Calc.  629 ; 
and  Chunder  Nath  Bose  v.  Ram  Nidhi  Pal,  6  C. 
W.  N.  S63,  referred  to.  Sheo  Shankar  Qir  v. 
Ram  Sewak  Chowdhri,  I.  L.  R.  24  Calc.  77, 
distinguished.  Buoy  Gopal  Mukerji  v.  Nil 
Ratan  Mdkebji  (1903) 

I.  li.  R.  30  Calc.  990  ;  B.C.  7  C.  W.  N.  864 


65. 


Mitakshara  — 


Property  given  or  devised  to  wife  by  husband — 
Widow's  powers  of  alienation.  Held,  that,  under  the 
Hindu  law,  in  the  case  of  fimmoveable  property 
given  or  devised  by  a  husband  to  his  wife,  the  wife 
has  no  power  to  alienate  unless  such  power  is  con- 
ferred in  express  terms.  Jeewan  Punda  v.  Mussu- 
mat  Sona,  N.  W.  P.  H.  C.  Rep.  (186  /),  6  >'  ;  Moulvie 
Mahomed  Shumsool  Hooda  v.  Sh^wuk  Ram,  L.  R.  2 
I.  A.  7  ;  Janki  v.  Bhairon,  I.  L.  R.  /V  A'l.  133, 
and  Lah't  Mohm  Singh  Roy  v.  Chufckun  Lai  Roy, 
I.  L.  R.  24  Calc.  S34,  referred  to.  Surajmani  v. 
Rabi  Nath  (1903)  .         I.  L.  R.  25  All.  351 


66. 


Public      policy. 


conveyance  opposed  to — Prayer  for  general  relief — 
Hindu  Law — Hindu  widow,  alienation  by — Legal 
necessity — Family  debts — Marriage  expenses — Costs 
of  litigation.  Although  the  English  law  relating  to 
champerty  has  not  been  extended  to  India,  a  con- 
veyance of  property  tending  to  foster  gambling  in 
litigation  is  void,  as  being  unconscionable,  8i>ecu- 
lative,  and  opposed  to  public  policy.  Ram  Koomar 
Coondoo  V.  Chunder  Canto  Mookerjee,  I.  L.  R.  2 
Calc.  233,  and  Fischer  v.  Kamala  Naiker,  S  Moo. 
I.  A.  170,  referred  to.  A  suit  to  set  aside  alien- 
ations of  property  made  by  three  Hindu  widows  in 
favour  of  the  defendants  was  instituted  by  the 
plaintiffs  A,  B  and  C.  The  plaint  stated  that  B 
and  C  were  the  reversioners  to  the  widows  and  that 
they  had  conveyed  their  rights  to  ^.  It  was 
prayed  that  possession  of  the  property  might  be 
given  to  A,  and  there  was  a   general  prayer  "  for 
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such  further  or  other  relief  as  the  nature  of  the  case 
may  require."  The  lower  Court  dismissed  the  claim 
of  A,  but  relying  upon  the  prayer  for  general  relief 
made  a  decree  in  favour  of  B  and  C.  Held,  that 
the  plaintiffs  B  and  C  were  entitled  to  no  relief  in 
the  suit.  Held,  further,  that  a  praj^er  for  general 
relief  is  limited  by  the  facts  alleged  and  by  the 
prayer  for  express  relief.  Cargill  v.  Bower,  L.  R. 
10  Gh.  D.  50-^  ;  Hiralal  Mullick  v.  Matilal  Mullick, 
5  B.  L  .R.  682,  and  Jugal  Kissore  Lai  Singh  Deo  v. 
Kartic  Chunder  Chottopadhaya,  I.  L.  R.  21  Calc. 
116,  followed.  Amongst  cases  of  legal  necessity 
authorizing  a  Hindu  widow  to  alienate  properties 
inherited  from  a  male,  are  (i)  family  debts  not  in- 
curred by  her,  (ii)  debts  incurred  by  her  for  marriage 
ceremonies,  and  (iii)  debts  incun-ed  by  her  for  costs 
of  litigation.  Ram  Koomar  Mitier  v.  Ichamoyi 
Dossi,  I.  L.  R.  6  Calc.  3")  ;  Amjad  Alt  v.  Moniram 
Kalita,  I.  L.  R.  12  Calc.  62,  and  Hurry  Mohun  Rai 
V.  Gonesh  Chunder  Doss,  I.  L.  R.  16  Calc.  S23, 
followed.  Debi  Dayal  Sahoo  v.  Bhan  Pertap 
Singh  (1904)       .         .       I.  L.  R.  31  Calc.  433 

B.C.  8  C.  W.  W.  408 


67. 


Hindu   widow- 


Sale  by  widow  of  deceased  husband^s  property,  partly 
for  legal  necessity  and  partly  not — Suit  by  next  rever- 
sioner to  recover  property  on  death  of  widow — Limit- 
ation Act  {XV  of  1S77),  Sch.  II,  Art.  141.  A 
separated  Hindu  died,  leaving  him  surviving  his 
mother,  two  widows  and  a  daughter.  After  the 
death  of  the  mother  and  the  widows,  the  daughter 
sued  to  recover  certain  property,  which  had  be- 
longed to  her  father,  but  had  been  sold,  by  means 
of  two  sale-deeds,  after  his  death  by  one  of  his 
widows.  On  the  finding  that  one  of  the  sales  had 
been  ejBfected  partly  for  legal  necessity  and  partly 
not,  and  the  other  not  for  legal  necessity,  the 
Court  decreed  the  plaintiff's  claim  as  to  the  first 
sale  no  payment  of  such  amount  of  the  consider- 
ation for  the  sale  as  were  supported  by  legal  neces- 
sity, and  as  to  the  second  sale  unconditionally.  On 
the  finding  that  the  suit  was  brought  within  twelve 
years  from  the  date  of  the  death  of  the  widows, 
who  both  survived  the  plaintiff's  grand-mother : 
Held,  that  the  suit  was  not  barred  by  limitation. 
Govind  Singh  v.  Baldeo,  I.  L.  R.  25  All.  330,  and 
Jhamman  Kunwar  v.  Tiloki,  I.  L.  R.  25  All.  435, 
followed.     Ram  Dei  Kunwar  v.  Abu  Jafar  (1905) 

I.  Ii.  R.  27  All.  494 


68. 


Widow —  Power 


of  alienation — Power  to  grant  permanent  lease — 
Benefit  of  the  estate.  A  Hindu  widow,  as  regards 
the  management  of  the  estate,  has  not  less  power 
than  the  manager  of  an  infant's  estate,  and  the 
reversioners  are  not  entitled  to  set  aside  a  per- 
manent lease  granted  by  her,  which  is  found  to  be 
for  the  benefit  of  the  estate  and  by  which  they  are 
found  to  have  been  benefited.  Hunooman  Persaud 
Panday  v.  Mussummat  Bdbooe  Munraj  Koonweree, 
6  MoO'  I-  A.  893,  and  Rameswar  Pershad  v.  Run 
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Bahadur  Singh,  I.   L.   R.   6  Calc.     843,    applied. 
Dayamani  Debi  v.  Srinibash  Kttxdtt  (1906) 

I.  Ii.  R.  33  Calc.  842 

—   Hindu  widow — 


69. 


Effect  of  reUnquiahment  of  the  estaU  by  a  widow  in 
favour  of  the  present  reversioners.  A  Hindu  widow 
in  possession  of  a  widow's  estate  in  property  of  her 
deceased  husband,  a  separated  and  childless  Hindu 
relinquished  possession  thereof  to  two  persons  who 
at  the  time  were  the  next  reversioners,  they  agree- 
ing to  pay  her  a  maintenance  allowance  ;  but  it  did 
not  appear  that  she  intended  to  make  them,  if  she 
could,  full  owners  of  the  property,  although  certain 
incon-ect  recitals  in  the  agreement  entered  into  by 
the  widow,  when  she  gave  possession  of  the  pro- 
perty, might  have  lent  colour  to  this  suggestion. 
Both  the  persons  thus  put  into  possession  pre- 
deceased the  widow.  Held,  that  the  nearest  rever- 
sionary heir  to  the  widow's  late  husband  was 
entitled  to  succeed  on  the  death  of  the  widow. 
Qucere  :  Whether  in  these  provinces  a  Hindu  widow 
can  accelerate  the  estate  of  the  heir  by  conveyine 
absolutely  and  destrojdng  her  life  estate  ?  Behari 
Lai  V.  Madho  Lai  Ahir  Gayawal,  I.  L.  R.  19  Calc. 
236,  and  Ramphal  Rai  v.  Tula  Kuari,  I.  L.  R.  6 
All.  116,  referred  to.  Raj  Kishore  v.  Ditboa 
Charan  Lal  (1906)         .        I.  I,,  B.  29  All  71 


70. 


Mitakshara — 


MayuJcha — Succession — Co-widow's  interest  in  the 
property  of  their  deceased  husband — Right  of  assign- 
ing her  share — Partition — Alienation  of  her   share 

Valid  during  her  lifetime — Survivorship.  It  is  the 
right  of  each  of  the  co- widows  to  enjov  her  deceased 
husband's  property  by  partition  inter  se,  both  under 
the  Mitakshara  and  the  Mayukha.  She  can,  there- 
fore, assign  her  share  to  anyone  she  chooses  ;  and 
if  she  has  already  obtained  her  share  by  partition, 
she  can  alienate  that  share.  But  in  either  case  the 
assignment  or  alienation  cannot  take  effect  or  have 
validity  beyond  her  lifetime.  It  is  good  as  long  as 
she  lives  ;  and,  on  her  death,  her  interest  in  the 
property  ceases  and  the  share  goes  to  the  surviving 
co-widow  or  co-A\idows  as  the  case  may  be.  Hari 
V.  Vitai  (1907)         .         I.  Ii.  R.  81  Bom.  66a 


71. 


—       Rewrsioner — 


Suit — Limitation  Act  {XV  of  1877),  Sch.  II,  Arts, 
91,  141 — Immoveable  property — Lease  by  Hindu 
widow  for  a  term  extending  beyond  her  life — Rever- 
sioner's right  of  election  to  affirm  it  or  treat  it  a«  a 
nullity.  A  suit  by  a  reversioner  on  the  death  of  a 
Hindu  widow  to  recover  immoveable  property  of 
her  husband,  of  which  she  was  in  possession  for  a 
widow's  estate  as  his  heir,  and  of  which  she  had 
granted  a  lease  for  a  term  extending  beyond  her  own 
life,  is  governed  by  the  12  years'  porio<l  of  limita- 
tion provided  by  Art.  UI  of  Sch.  II  of  the  Limita- 
tion Act,  and  not  by  the  three  years'  period 
prescribed  by  Art.  91.  A  Hindu  widow  is  the 
owner  of  her  husband's  property  subject  to  certain 
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restrictions  on  alienation,  and  subject  to  its  devolv- 
ing upon  her  husband's  heirs  upon  her  death.  Her 
alienation  is  not  absolutely  void,  but  it  is  primd 
facie  voidable  at  the  election  of  the  reversionary 
heir,  who  may  affirm  it  or  treat  it  as  a  nullity 
without  the  intervention  of  any  Court,  there  being 
nothing  to  set  aside  or  cancel  as  a  condition  pre- 
cedent to  his  right  of  action.  The  institution  of  a 
suit  for  possession  shows  his  election  to  treat  the 
alienation  as  a  nullity  ;  and  in  such  a  suit  it  is  there- 
fore unnecessary  for  him  to  ask  for  a  declaration 
that  it  is  inoperative.  Buoy  Gopal  Mukerji  v. 
Krishna  Mahishi  Debi  (1907) 

I.  L.  R.  34  Calc.  329  :  L.  R.  34  I.  A.  87 


72. 


Widow  —  Alien- 


ntion  — Suit  by  reversioner  to  set  aside  the  alienation 
— Limitation — Limitation  Act  {XV  of  1877),  Sch. 
II,  Art.  91.  The  plaintiff  sued  in  1904,  as  rever- 
sioner, to  recover  possession  of  property  from  the 
defendant  to  whom  it  had  been  given  by  way  of 
gift  in  1894  by  the  widow  of  a  preceding  owner. 
It  was  found  by  both  the  lower  Courts  that  the 
alienation  was  not  justified  by  any  necessity  re- 
cognised by  Hindu  law.  The  defendant  pleaded 
that  the  suit  was  barred  by  limitation.  Hdd,  that 
it  was  not  open  to  the  defendant  to  rely  on  Art.  91 
of  the  Limitation  Act  (XV  of  1877)  as  a  bar  to  the 
suit.  Harihar  Ojha  v.  Dasarathi  Misra,  I.  L.  R. 
33  Calc.  257,  followed.  Rakhmabai  v.  Keshav 
Raqhunath  (1906)  .        I.  L.  R.  31  Bom.  1 


73. 


Service    inam — 


Alienation  by  widow.  A  Hindu  widow  cannot 
alienate  beyond  her  own  life-time  service  inam  en- 
franchised in  her  name  under  Madras  Act  IV  of 

1866.       PiNGALA     LaKSHMIPATHI     v.      BoMMTREDni- 

palli  Chalamayya  (1907)  I.  L.  R.  30  Mad.  434 

74.  Widow — Power 

of  widow  in  possession  of  htisband^s  estates — Alien- 
ation of  estate  made  by  widow  with  concurrence  of 
reversioners — Consent  at  time  of  alienaiion — Subse- 
quent ratification — Quantum  of  consent  necessary — 
Custom  excluding  daughters  from  succession,  evid- 
ence of.  A  Hindu  AWdow  in  possession  of  her 
husband's  estate  as  his  heir  has  power,  apart  from 
legal  necessity,  to  alienate  the  estate,  with  the  con- 
currence of  the  reversionary  heirs,  so  as  to  bind 
the  persons,  who  are  the  next  reversioners,  when 
the  succession  opens  out  on  her  death  ;  and  this 
principle  has  been  admitted  by  all  the  High  Courts 
in  India.  Nobokishore  Sarma  Roy  v.  Hari  Nath 
Sarma  Roy,  I.  L.  R.  10  Calc.  1102 ;  Maruda- 
muthu  Ncwdan  v.  Srinivasa  Pillaif  I.  L.  R.  21  Mad. 
128,  Vinayak  Vithal  Bhange  v.  Govind  Venkatesh 
Kulkarni,  I.  L.  R.  25  Bom.  129,  and  Ramphal  Roy 
V.  Tula  Kuari,  I.  L.  R.  6  All.  116,  referred  to. 
The  restriction  sought  to  be  placed  by  the  Allaha- 
bad High  Court  on  the  widow's  power  to  surrender 
in  favour,  or  alienate  -mth  the  consent,  or  presump- 
tive reversioners  so    as  to  defeat  the  title  of  the 


HIK'DU  LAW— WIDOW— conf<i. 

2.  POWER  OF  WIDOW— confi. 

(6)  Power  of  Disposition  or  Alienation — contd. 

actual  reversioner  at  the  time  of  the  widow's  death 
is  at  variance  with  this  principle,  and  not  in  ac- 
cordance with  the  practice  in  other  parts  of  India, 
in  which  the  Mitakshara  law  prevails.  Ramphal 
Rai  v.  Tula  Kuari,  I.  L.  R.  6  All.  116,  dissented 
from  so  far  as  it  supports  such  restriction.  Ordi- 
narily the  consent  of  the  whole  body  of  persons 
constituting  the  next  reversion  should  be  obtained, 
although  there  mav  be  cases  in  which  special  cir- 
cumstances may  render  the  strict  enforcement  of 
this  rule  impossible.  It  is  immaterial  whether  the 
concurrence  of  the  reversioners  is  given  at  the  time 
the  alienation  is  made  or  whether  the  transaction 
is  subsequently  ratified.  The  maxim  "  Otnnis  rati- 
habitio  retrotrahitur  et  mandato  priori  aquiparatur,^* 
referred  to.  A  custom  among  the  Bhale  Sultan 
tribe  of  Chhatries  in  Oudh  excluding  daughters 
from  succession  was  held  to  have  been  established 
on  the  evidence.  Bajranoi  Singh  v.  Manokar- 
NiKA  Bakhsh  Singh  ( 1908)  I.  L.  R.  30  All.  1 
s  c.  12  C.  W.  N.  74 ;  L.  R.  35  I.  A.  1 


75. 


Moveables      in- 


herited from  husband — Gift  invalid — Mitakshara.  A 
Hindu  ^vidow  is  not  competent  under  the  Mitak- 
shara to  make  a  gift  of  moveables  inherit€>d  by  her 
from  her  husband,  who  died  childless  and  intestate. 
Pandharinath  v.  Govind  (1907) 

5  I.  Ii.  R.  32  Bom.  59 


76. 


^^Widoip—Mort- 


gage  of  husband's  estate  adversely  to  adoptive  son — 
Suit  to  enforce  mortgage  against  adoptive  son — Li^ 
pendens — Contentious  suit — Application  for  leave  to 
sue  in  formd  pauperis — Civil  Procedure  Coie  [Act 
XIV  of  1882),  8.  410.  A  mortgage  of  part  of  her 
late  husband's  estate  was  executed  by  a  Hindu 
widow  in  defiance  of  the  rights  of  her  husband's 
adopted  son,  and  in  faot  in  collusion  with  the 
mortgagee  and  in  order  to  deprive  the  adopted  son 
of  his  adoptive  father's  estate.  Shortly  before  this 
mortgage  was  executed  by  the  widow  the  adopted 
son  had  applied  for  leave  to  sue  in  formd  pauperis 
for  the  recovery  of  his  adoptive  father's  estate. 
Held,  on  a  suit  by  the  mortgagees  to  enforce  their 
mortgage  against  the  adopted  son,  then  in  posses- 
sion, that  the  suit  must  fail,  both  because  the  fact 
of  the  estate  having  to  some  slight  extent  benefited 
by  the  money  borrowed  was  not  sufficient  under 
the  circumstances  to  make  the  mortgage  enforce- 
able against  the  adopted  son.  Hanoomanpersaud 
Panday  v.  Mussumat  Babooee  Munraj  Koomveree, 
6  Moo.  J.  A.  393,  distinguished, — and  also  because 
of  the  application  of  the  doctrine  of  lis  pendens. 
Faiyaz  Humin  Khan  v.  Prag  Narain,  I.  L.  R.  29 
All.  339,  referred  to.  Ambika  Partap  Sivoh  r. 
DwARKA  Prasad  (1907)     .     I.  L.  R.  80  All.  95 

77.  -  Convryance  by  a 

widow  to  reversioner  of  whole  life  estate,  validity  of — 
Conveyance  not  invnlid  by  reason  of  contemporaneous 
agreement  between  the  widow  and  reversioner.     Where 
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2.  POWER  OF  WIDOW— contd. 

(h)  Power  of  Disposition  or  Alienation — eontd. 

a  widow  conveys  the  whole  of  her  limited  estate 
to  the  next  reversioner  in  consideration  of  an  under- 
taking by  such  reversioner  that  he  would  reconvey 
a  portion  of  such  property  to  a  person  named  by 
the  widow,  the  conveyance  is  valid  and  is  not 
vitiated  by  such  agreement.  The  title  of  such 
reversion  and  that  of  the  person,  to  whom  the  pro- 
perty is  reconveyed  in  pursuance  of  such  agree- 
ment, cannot  be  impeached  by  other  reversioners. 
Rangappa  Naick  v.  Kainti  Naick,  I.  L.  R.  31  Mad. 
336,  referred  to  and  explained.  Hem  Chunder 
Sanyal  v.  Sarnamoyi  Debi,  I.  L.  R.  22  Calc.  354, 
referred  to  and  distinguished.  Per  Sankaran- 
Nair,  J.  The  validity  of  the  renunciation  by  the 
widow  is  independent  of  the  validity  of  the  agree- 
ment as  to  the  subsequent  disposal  of  the  property 
by  the  alienee.  The  surrender  by  the  widow  of 
her  life  estate  to  the  next  reversioner  is  analogous 
-to  the  case  of  a  widow  divesting  herself  of  her 
estate  by  adoption  ;  and  as  an  adoption  cannot  be 
questioned  on  the  ground  of  improper  motive  in 
the  widow,  so  the  validity  of  the  surrender  cannot 
be  alfected  by  her  motives  or  by  any  conditions 
that  may  be  imposed  by  her.  Challa  Subbiah 
SASxai  V.  Palury  Pattabhiramayya  (1908) 

I.  Ii.  R.  31  Mad.  446 


78. 


Widow  —  Per- 


manent alienation  hy  widow  of  her  husband's  pro- 
perty— Alienation  on  the  ground  of  necessity — Mean- 
■ing  of  necessity — Alienation  for  preserving  the  estate 
— Alienation  for  improving  the  estate.  Under  Hindu 
law,  a  permanent  alienation  of  immoveable  pro- 
perty by  a  widow  can  only  be  justified  on  the 
ground  of  necessity.  The  "  necessity  "  involves 
some  notion  of  pressure  from  without  and  not 
merely  a  desire  to  better  or  to  develop  the  estate, 
for  this  last  implies  vast  powers  of  management, 
which  in  practice  would  not  easily  be  distinguish- 
able from  an  authorization  to  embark  upon  specu- 
lative ventures.  A  Hindu  widow  can  alienate  im- 
moveable property  inherited  by  her  from  her 
husband  in  order  to  preserve  the  estate ;  but  she 
is  not  entitled  to  alienate  it  merely  in  order  to 
improve  it.     Ganap  v.  Subbi  (1908) 

I.  L.  B.  32  Bom.  577 


79. 


Reversioner — Con- 


sent given  bond  fide  and  for  valuable  consideration 
hy  the  nearest  reversioner  to  an  alienation  by  a  widow 
binds  actual  reversioner  claiming  through  him.  Where 
the  widow  and  the  nearest  reversioners  execute  a 
document,  by  which  such  reversioners,  bond  fide, 
and,  in  consideration  of  the  widow  conveying  to 
them  a  portion  of  the  property  inherited  by  her 
irom  her  husband,  give  up  all  their  right  to  the 
remaining  properties,  and  consent  to  the  widow 
-dealing  with  such  properties  as  she  chooses,  the 
actual  reversioners  after  the  widow's  death,  who 
tclaim  through  such  nearest  reversioners,  are  bound 
by  such  consent  and  are  estopped  from  questioning 
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2.  POWER  OF  WIDOW— conid. 

(6)  Power  of  Disposition  or  Alienation — concld* 

alienations  made  by  the  widow  subsequent  to  such 
agreement.  Bajrangi  Singh  v.  Monokamika 
Bakhsh  Singh,  12  C.  W.  N.  74,  followed.  Per  Sir 
Arnold  White,  C.J.,  and  Sankaran-Nair,  J.'  A 
surrender  by  a  widow  in  favour  of  the  next  rever- 
sioner of  her  interest  in  the  estate  inherited  from 
her  husband  is  not  valid,  unless  the  widow's  whole 
estate  is  extinguished.  The  same  is  the  law  in 
regard  to  alienations  made  with  the  consent  of  the 
nearest  reversioners.  Per  Sir  Arnold  Whitb, 
C.J.  The  document  in  this  case  cannot  be  con- 
strued as  extinguishing  the  widow's  estate.  The 
reversioners  cannot  by  a  general  release  of  their 
reversionary  right  prospectively  enable  the  widow 
to  give  an  absolute  title  to  property  inherited  from 
her  husband.  Per  Wallis,  J. — The  document  in 
the  present  case  is  a  conveyance  by  way  of  releaae 
by  the  reversioners  and  cannot  operate  to  vest  the 
property  in  the  widow.  Next  reversioners  cannot 
confer  an  unrestricted  prospective  power  of  aliena- 
tion on  the  widow.  The  power  of  accelerating  the 
reversioner's  estate  cannot  be  used  by  the  widow 
as  a  means  of  enlarging  her  own  estate  or  eflFecting 
alienations  to  strangers,  as  it  it  will  be  an  abuse  of 
the  limited  power  vested  in  her.  The  reversioner's 
right  to  validate  alienations  is  not  derived  from 
the  power  to  surrender.  The  former  is  analogous 
to  the  power  of  sapindas  to  consent  to  an  adop- 
tion ;  the  latter  is  based  upon  the  application  of  the 
English  doctrine  of  merger.  Partial  alienations 
made  by  the  widow  will  be  valid,  if  made  with 
the  consent,  of  the  next  reversioners.  Per  San- 
karan-Nair, J. — The  document  in  this  case  must 
be  construed  as  extinguishing  the  whole  life  estate 
of  the  widow.  It  amounts  to  a  surrender  of  the 
whole  to  the  reversioners  and  a  reconveyance  of 
part  to  the  widow.  A  widow  may  ah'enate  for 
necessary  or  for  religious  or  charitable  purposes, 
and  in  such  cases,  where  reversioners  consent,  the 
consent  is  only  evidence  of  necessity  or  fairness  of 
the  transaction,  and  it  is  not  the  consent,  but  the 
existence  of  facts  Evidenced  by  such  consent,  that 
validates  the  transaction.  In  cases  not  justifiable 
on  the  above  grounds,  an  alienation  made  with  the 
consent  of  reversioners  is  valid.  In  the  last  case 
it  is  the  consent,  which  validates.  As  however  in 
such  cases,  ;the  alienations  are  upheld  as  a  logical 
consequence  of  the  recognition  of  the  widow's  right 
of  surrender,  they  can  be  upheld  only  where  a 
surrender  will  be  valid,  i.e.,  where  it  extinguishes 
the  life  estate.  The  assent  of  sapindas  necessary 
to  validate  an  alienation,  which  does  not  extinguish 
the  whole  life  estate  of  the  widow,  must  be  such 
consent  as  will  suffice  to  validate  an  adoption  made 
by  the  widow,  i.e.,  consent,  which  will  raise  the 
presumption  that  the  transaction  was  a  fair  one, 
justified  by  Hindu  law.  Such  consent,  however, 
must  have  reference  to  the  particular  alienations 
sought  to  be  impeached.  Rangappa  Naik  v. 
Kampti  Naik  (1907)     .     I.  L.  R.  81  Mad.  866 
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(c)  Power  of  Adoption. 


80. 


Widow  succeed- 


ing as  a  gotraja  sipinda  in  a  joint  Hindu  family   to 
an  estate  not  her  husband's — Powers  of  adoption.     A 
and  S  were  two  joint  Hindu  brothers.     -S  died  in 
1876  leaving  a  widow  P  and  two  daughters   him 
surviving.     After  8^s  death,  P  continued  to  live 
with  A,  who  died  in  1877.     P  succeeded  him  as 
there  was  no  issue  or  nearer  heir  to  A.     P  adopted 
defendant  1  as  a  son.     The  plaintiffs,  some  of  whom 
we%  reversioners  entitled  to  succeed  to  ^  as  his 
heirs  after  the  termination  of  P's  life  estate,  sued  to 
recover  possession  of  the  property,  alleging  that  P 
was  not  authorised  to  make  the  adoption  she   did, 
and  it  was,  therefore,  bad.     Held,  that  the  adop- 
tion  by   P   was   invalid.     A   Hindu   widow   who 
succeeds  to  an  estate  not  her  husband's,  but  as  a 
gotraja  sapinda  of  the  last  male  holder  under  the 
rule  established  by  Lulloobhoy  v.  Cassihai  {L.  R. 
7  I.  A.  212)  and  in  consequence  of  the  absence  of 
nearer  heirs,  cannot  make  a  vaUd  adoption.     Amava 
V.  Mahadgauda,  I.  L.  R.  22  Bom.  416,  and  Payapa 
V.  Appanna,  I.  L.  R.  -3  Bom.  327,  doubted.      Ram- 
krishna  v.  Shamrao,  I.  L.  R.  26  Bom.  526,  followed. 
Datto  Govind  v.  Pandurang  Vinayak  (1908) 

I.  li.  R.  32  Bom.  499 


3.  DECREES  AGAINST  WIDOW  AS  REPRE- 
SENTING  THE  ESTATE  OR  PERSONALLY. 


1. 


Effect    of     decree    ctgainst 


TTindu  'wido'W — How  far  binding  on  inJieritance. 
The  same  principle  which  has  prevailed  in  England 
as  to  tenants-in-tail  representing  the  inheritance 
would  seem  to  apply  to  the  case  of  a  Hindu  widow, 
as  there  would  be  the  greatest  possible  inconveni- 
ence in  holding  that  the  succeeding  heirs  were  not 
bound  by  a  decree  fairly  and  properly  obtained 
against  the  widow.  A  decree  in  a  suit  for  a  zamin- 
dari  by  a  Hindu  widow  binds  those  claiming  the 
zamindari  in  succession  to  her,  unless  it  can  be  im- 
peached on  some  special  gjound.  Kattama 
Nauchear  v.  Raja  or  Shivaounga 

2  W.  R.  P.  C.  31 
9  Moo.  I.  A.  639 

Badamoo  Kooer  v.  Wuzeer  Sikoh 

.     1  Ind.  Jur.  K".  S.  144 ;  5  W.  R.  78 

GoPAUL  Chunder  Mama  v.  Gour  Monee  Dossee 

6  W.  R.  52 

See    Pertab    Naratn    Singn    v.  Trilokinath 
Singh 

I.  L.  R.  11  Calc.  186  :  L.  R.  11 1.  A.  197 


2. 


Decree    against    w^idow  in 


representative  capacity — Execution  of  decree — 
Debts  incurred  by  husband.  After  the  death  of  a 
member  of  a  Hindu  family,  his  widows  were  sued 
in  their  representative  capacity,  and  decrees  were 
obtained  in  respect  of  debts  incurred  by  him  in  his 
lifetime  on  his  own  account.   Held,  that  the  decrees 


HINDU  l^KW—WlBOW—cmiid. 

3.  DECREES  AGAINST  WIDOW  AS  REPRE- 
SENTING THE  ESTATE  OR  PERSON- 
ALLY— 'contd. 

could  only  be  executed  against  that  property  which 
passed  from  the  deceased  to  his  widows  in  their  own 
right,  and  not  against  other  portions  of  the  joint 
family  property.  Sadabtjrt  Pershad  Sahoo  v. 
LoTF  Ali  Khan.  Phoolbas  Kooer  v.  Lall 
JuGGESSijR  Sahi.  Bikramjeet  Lall  V.  Phool- 
BAS  Kooer.  Ramdhyan  Kooer  v.  Phoolbas 
Kooer 14  W.  R.  40 


3. 


Under     a    decree 


in  a  suit  on  a  bond  against  the  widow  of  the  deceased 
obligor,  property  to  which  her  son,  of  whom  she 
was  guardian,  was  entitled  as  heir,  was  sold.  In 
the  advertisement  of  the  sale  the  property  was 
described  as  that  of  the  widow,  and  the  interest  to 
be  sold  was  described  as  that  of  the  debtor.  Held, 
that  the  purchaser  as  the  sale  acquired  the  pro- 
perty of  the  deceased  debtor  in  the  estate,  and  had 
a  good  title  against  the  heir.  Ishan  Chunder 
MiTTER  V.  Bijksh  Ali  Sotjdagur     .    Marsh.  614 

s.c.  BuKSH  Ali  Sowdaour  v.  Essan  Chunpek 
MiTTER        ....       W.  R.  F.  B.  119 

NuzEERUN  V.  Ameeroodeen       .     24  W.  R.  3 

HuLKHORY  Lall  v.  Shbo  Churn  Lall 

24  W.  R.  109 

See  Abdul  Kubeem  v.   Jaun  Ali 

18  W.  R.  56 

4.  Decree  against  widow^  for 

arrears  of  revenue — Sale  in  execution  of  widow's 
interest — Purchaser,  rights  of — Reversioner.  The 
immoveable  property  of  a  Hindu  widow  was  sold 
under  a  decree  a'^ainst  her,  and  A  was  the  purchaser 
at  the  sale.  Afterwards  and  during  the  lifetime 
of  the  widow  the  lands  in  question  were  sold  for 
arrears  of  revenue  due  by  ^  to  Government  in 
respect  of  other  lands,  and  B  was  the  purchaser  at 
the  sale.  After  the  death  of  the  widow,  the  rever- 
sioner sued  B  for  recovery  of  possession  of  the 
lands.  Hddf  that  the  life-estate  of  the  widow  was 
alone  acquired  by  the  purchaser  at  the  sale  under 
the  decree,  and  sold  at  the  sale  for  arrears  of  Govern- 
ment revenue,  and  that  interest  having  expired, 
the  reversioner  was  entitled  to  recover  the  posses- 
sion of  the  lands.  DooROA  Churn  v.  Kassychurn 
Moitbeb         .         .     Marsh.  539  :  2  Hay  646 

Kisto    Moyee 
Chowdhry 


Dossee  v.  Prosunno  Narain 
6  W.  R.  304 

Ram  Shewuk  Roy  v.  Shbo  Gobind  Sahoo 

8  W.  R.  51» 


5. 


Decree  against  widow  per. 

as    guardian  of  son— Debts  of 

jointly,   liability  of    estate  for. 


sonally    and 

husband  and  unfe 

Where  a  decree  is  obtained  against  a  Hindu  widow, 

as  guardian  of  her  son,  as  well  as  in  her  own  right, 

for  a  debt  contracted  jointly  by  her  and  her  husband, 

the  husband's    property  is    liable  to  satisfy  the 

whole  decree,  and  the  wife  is  therefore  entitled  to 
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SENTI.NG  THE  EfeTATE,  OK,  PEKl^ON- 
ALLY — contd. 

sell  as  much  of  the  estate  as  is  necessary  to  raise 
the  full  amount  of  the  debt.  GoLUCK  Chunder 
Paul  v.  Mahomed  Rohim    .         .     9  W.  B.  316 


6. 


Decree  for  refund  of  deposit 


by  mortgagee  to  prevent  sale  for  arrears  of 
revenue — Estate  in  possession  of  Hindu  widow — 
Effect  of  decree  by  mortgagee  against  widow.  A 
mortgaged  estate,  which  was  about  to  be  sold  for 
arrears  of  Government  revenue,  was  saved  from 
sale  by  the  mortgagee  depositing  a  sum  sufficient  to 
pay  the  revenue  due.  The  mortgagee  then 
sued  the  person  in  possession  of  the  talukh,  a 
Hindu  lady,  widow  of  the  original  mortgagor,  seek- 
ing, under  s.  9  of  Act  I  of  1845,  to  obtain  from  her 
personally  repayment  of  the  money  paid  to  save  the 
estate  from  sale ;  not  making  the  reversioners 
parties,  and  not  praying  that  the  talukh  might  be 
sold  to  pay  the  amount  due.  A  decree  was  given 
in  that  suit  to  the  mortgagee,  on  the  execution  of 
which  decree  the  reversioners  intervened.  Held,  by 
the  Privy  Council,  that  the  mortgagee  had  no 
charge  on  the  estate,  and  was  not  entitled  to  have  it 
sold  to  pay  the  amount  due  :  the  action  so  brought 
was  only  a  personal  action,  and  the  decree  gave  no 
remedy  against  the  land  ;  and  it  was  intimated 
that  this  ruling  did  not  affect  the  general  doctrine, 
that,  in  a  suit  brought  by  a  third  person,  the  object 
of  which  is  to  recover  or  to  charge  an  estate  of 
which  a  Hindu  widow  is  the  proprietress,  she  will 
as  defendant  represent  and  protect  the  estate  as 
well  in  respect  of  her  own  as  of  the  reversionary 
interest.     Nagendra    Chunder  Ghose   v.    Sree- 

MUTTY   DOSSEE 

8  W.  E.  P.  C.  17  :  11  Moo.  I.  A.  241 
Decree  in  suit  for  arrears  of 


rent — Decree  against  widow  in  representative  capa- 
city— Purchaser,  rights  of.  A  sued,  under  Act  X 
of  1859,  the  widow  of  Z,  as  widow  of  Z  and  guar- 
dian of  Z^s  son,  for  arrears  of  rent  due  by  Z.  He 
obtained  a  decree  in  1862,  against  the  widow  as  Z's 
representative,  but  it  was  declared  that  Z^s  son  was 
not  liable,  on  the  ground  that  he  had  been  adopted 
into  another  family.  In  a  regular  suit,  A  obtained 
a  decree  declaring  Z's  son  to  be  the  heir  of  his 
natural  father  Z.  Certain  estates  of  the  deceased 
were  then,  in  1867,  put  up  for  sale  under  Act  XI  of 
1859,  in  execution  of  A's  decree  for  rent,  and  A 
became  the  purchaser.  The  certificate  stated  that 
the  sale  was  of  the  right  and  interest  of  the  widow, 
and  that  it  took  place  under  the  decree  in  the 
regular  suit.  B,  the  holder  of  a  prior  decree  for 
rent  against  Z,  having  failed  to  obtain  execution 
against  the  same  property,  then  sued  A  and  Z's 
son  for  a  declaration  that  he  was  entitled  to  sell  the 
property  on  the  ground  that  it  had  come  to  Z's  son 
as  Z's  heir,  and  that  only  the  interest  of  the  widow 
(who  had  no  interest)  had  been  purchased  by  A. 
Held  (reversing  the  decision  of  the  High  Court), 
that  A  was  entitled  to  the  property.     The  case  of 
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Ishan  Chunder  Milter  v.  Buksh  Alt  Sovdagur,  Marsh. 
614,  approved  of.  Court  of  Wards  v.  Coomab 
Ramaput  Sinoh 

10  B.  L.  B.  294 :  17  W.  B.  459 
14  Moo.  L  A.  605 


8. 


Peraonal     decree 


against  widow — Rent  accruing  after  husband^a  death. 
In  execution  of  a  decree  in  a  suit  under  the  provi- 
sions of  Regulation  VIII  of  1831  against  a  Hindu 
widow  for  arrears  of  rent  of  a  certain  talukh,  the 
interest  of  the  widow  in  another  talukh  was  sold  in 
1852  under  Act  IV  of  1846  ;  and  in  execution  of 
another  decree  on  a  bond  given  by  the  widow  foB 
arrears  of  rent,  a  third  talukh  was  sold  in  1865. 
Both  decrees  were  for  arrears  of  rent  which  had 
accrued  due  after  the  death  of  the  husband  ;  and 
the  suits  were  brought  against  the  widow  alone,  the 
reversioner  not  being  made  a  party.  In  a  suit  by 
the  purchaser  of  the  talukhs  from  the  reversionet 
against  the  purchasers  at  the  execution-sales  to 
recover  possession  of  the  talukhs  . — Held,  that  the 
plaintifE  was  entitled  to  recover.  The  decrees  fot 
arrears  of  rent  were  a  personal  debt  of  the  widow, 
and  not  a  debt  against  the  estate  of  the  deceased 
husband.  Such  decrees  can  be  enforced  by  the 
sale  of  her  interest  only,  except  where  the  proceed- 
ing is  one  which  authorizes  the  sale  of  the  tenures 
under  Bengal  Act  VIII  of  1869.  Even  assuming 
them  to  be  a  charge  on  the  husband's  estate,  the 
onus  was  on  the  defendants  to  prove  that  such 
charge  was  created  by  legal  necessity,  which  they 
had  failed  to  do.  Mohima  Chunder  Roy  Chow- 
dhby  v.  Ram  Kishore  Acharjee  Chowdhry 

15  B.  li.  B.  142  :  23  W.  B.  174 

See  Beaja  Lal  Sen  v.  Jiban  Krishxa  Roy 

L  L.  B.  26  Calc.  286 


9. 


Widow     in    pos- 


session of  husband*s  property— Personal  deitt— 
Right  of  purchaser.  Ai-rears  of  rent  due  to  a 
zamindar  by  a  Hindu  widow  in  possession  of  her 
husband's  property  are  not  a  personal  debt  of  the 
widow,  and  on  a  sale  of  the  property  taking  place  ia 
execution  of  a  decree  against  the  widow  for  such 
arrears,  in  a  suit  under  Act  X  of  1859,  the  purchaser 
acquires  the  property  absolutely,  and  not  merely 
the  rights  of  the  Nvidow.  Teluck  Chunder 
Chuckerbutty  v.  Muddon  Mohun  Joooee 

15  B.  li.  B.  143  note  :  12  W.  B.  504 

Anund  Moybb  Dasseb  v.  Mohindro  Narain 
Dass 15W.  B.ae4 

Chowdhry  Zuhoorul  Huq  v.  Gooroo  Churh 
Roy 15W.B.3a» 

Rajaram  Bankrjer  v.  Sonatun^Roy   ^  ^^^ 


10. 


Personal   decree 


aqainst   person   having   life   inierest-ExectUion  of 
decree.     A  decree  for  arrears  of  rent  was  obtained 
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by  H  against  B,  a  daughter  in  possession  for  a  life 
estate  of  property  inherited  from  her  father  R.  On 
the  death  of  B,  this  property  was  taken  by  her  two 
sons  as  heirs  of  her  father  R.  The  decree  was  for 
arrears  which  had  accrued  during  the  lifetime  of  B, 
and  the  sons  had  been  substituted  for  B  as  judg- 
ment-debtors. On  an  application  for  execution  of 
the  decree : — Held,  on  the  principle  laid  down  in 
Baijun  Dodbey  v.  Brij  Bhookun  Lall  Atousti,  L.  R. 
2  I.  A.  275  :  I.  L.  R.  1  Calc.  133,  that  the  debt 
was  a  personal  debt,  payment  of  which  could  be 
enforced  only  against  the  property  left  by  B. 
The  decree,  therefore,  could  not  be  executed  against 
the  property,  inherited  by  the  sons  from  R.  Hurry 
Mohun  Rai  v.  Gonesh  Chunder  Doss,  I.  L.  R.  10 
Calc.  823,  distinguished.  Kristo  Gobind  Majum- 
DAE  V.  Hem  Chunder  Chowdhry.  Krishna 
Gopal  Majumdar  v.  Hem  Chunder  Chowdhry 

I.  li.  B.  16  Calc.  511 


11. 


Decree    executed     against 


■widow  of  mortgagor — "  Razinama  decrees  " — 
Right  of  'purchaser.  Razinama  arrangements,  not 
made  decrees  of  Court,  but  irregularly  acted  upon 
as  if  they  had  been  so  made,  do  not  substantiate 
advances  alleged  to  have  been  m&de  by  creditors  ; 
but,  assuming  such  "razinamah  decrees  "  to  sub- 
stantiate creditor's  claims,  proceedings  in  execu- 
tion against  the  widow  of  the  mortgagor  falone  as 
his  representative  cannot  be  effectual  to  pass  to  the 
purchaser  of  the  equity  of  redemption  at  a  sale  in 
the  course  of  such  proceedings  any  right  or  interest 
in    the    property    mortgaged.     Pareyasami    oitcw 

XOTTAI  TeVAR  v.    SaLUCKAI  TeVAR  nlin'*    OyYA 

Tevar 8  Mad.  157 

See,  however,  the  same  case  on  appeaHto  Privy 
Council.     SiVAGNANA  Tevar  V.  Periasamt 

I.  li.  R.  1  Mad.  312 
li.  R.  5  I.  A.  61 

Ramasami  Chetti  v.  Saluckai  Tevar  n1in.<<  Oyva 
Tevar 8  Mad.  186 

12. ^ -  Execution  of  decree  against 


widow  as  representing  estate— 5aZe  in  execu- 
tion of  decree — Widow's  interest  under  deed  of  adop- 
tion— Right  of  purchaser  against  adopted  son.  The 
plaintiff  suecl  to  follow  into  the  hands  of  the 
defendant  certain  property  to^which  the  latter  had 
by  transfers  acquired  the  title^of  the  purchaser  at 
an  auction-sale  held  in  June  1843.  The  ground  of 
his  claim  was  that  the  late  owner,  who  died  before 
the  sale,  had  left  his  widow  a  permission  to  adopt  a 
son,  and  thereupon  in  1856  she  had  adopted  the 
plaintiff.  His  contention  was  that  the  sale  was  of 
the  ^vidow's  interest  merely,  the  permission  to 
adopt  having  given  to  her,  in  the  event  of  an  adop- 
tion, a  life-interest  in  the  property,  and  that,  upon 
her  death  in  1865,  his  interest  accrued.  Heldy  that, 
as  the  proceeds  of  the  execution-sale  were  not 
applied  to  satisfy  only  a  liability  incurred  after  the 
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owner's  death,  but  also  decrees  for  other  debts  for 
which  the  estate  was  liable,  there  was  no  substan- 
tial ground  to  impeach  the  long  title  acquired  by 
the  respondent.  Debendro  Naratn  Roy  r. 
CogmarJ^Chundernath  Roy         .    20  W.  B..  30 

13  Execution  of  decree  against 

widow  for  arrears  of  maintenance— 6'aZe  of 
right,  title,  and  interest  of  widow — Maintenance  of 
widow — Charge  on  estate  of  husband.  A  Hindu  died, 
leaving  two  sons,  S  and  M,  who  became  separate 
in  estate.  S  died,  leaving  a  son,  K,  who  became  a 
lunatic.  M  died,  leaving  a  widow,  N,  and  two 
sons,  B  and  C  ;  and  on  his  death,  his  sons  B  and  C 
took  possession  of  their  father's  estate,  and  entered 
into  an  agreement  with  their  mother,  ^,  to  pay  her 
R200  per  annum  for  maintenance,  and  hypothe- 
cated some  villages  as  security  for  due  payment. 
B  died  and  C  remained  in  exclusive  possession  of 
the  property.  After  the  death  of  C,  his  widows,  R 
and  D,  and  afterwards  D  alone,  took  possession  of 
the  estate.  1^  sued  D  for  arrears  of  maintenance 
accrued  since  the  death  of  C  and  obtained  a  decree. 
In  execution  of  that  decree,  she  attached  the  rights 
and  interests  of  D  in  certain  properties,  but  she  died 
before  any  sale  took  place.  The  plaintiff,  the  son 
of  K,  then  obtained  a  certificate  under  Act  XXVII 
of  1860  as  representative  of  tJ.  He  was  appointed 
a  guardian  of  K,  who  was,  in  a  suit  brought  by  him 
before  his  insanity  and  before  the  death  of  i\^, 
declared,  by  a  decree  made  in  1848,  entitled  to  the 
estate  of  C  as  reversioner.  The  plaintiff  executed 
the  decree  obtained  by  JV,  and  caused  the  properties, 
which  had  been  before  attached  to  be  sold  in 
1866.  Some  time  after  D  died,  and  the  plaintiff 
then  sued  the  purchaser  to  recover  possession  of 
the  property  as  the  representative  of  his  father 
under  the  decree  of  1848,  but  was  defeated  on  the 
ground  set  up  by  the  defendants,  the  purchasers, 
that  his  father  was  no  longer  heir  to  C  by  reason  of 
supervenient  insanity  when  the  succession  opened 
out  to  him  on  the  death  of  "N.  The  plaintiff  then 
brought  this  suit  to  establish  his  own  title  to  the 
property  as  heir  of  C.  It  was  contended  by  the 
defendants,  among  other  things,  that  by  the  sale 
in  execution  in  1866,  under  the  decree  obtained  by 
iV  against  D,  the  absolute  proprietary  title  passed, 
and  not  the  life-interest  of  the  widow  only.  Held^ 
that  the  arrears  of  maintenance  for  which  the  sale 
in  1866,  took  place  was  the  personal  debt  of  D,  and 
that  nothing  but  her  life-interest  passed  imrler  the 
sale.  Bri-tr^ookun  Lall  Awurtee  v.  Mahadeo 
Doobey    15  B.  li.  R.  145  note  :  17  W.  R.  422 

Held  on  appeal  to  the  Privy  Council,  affirming  the 
decision  of  the  High  Court,  that  the  purchaser  at 
the  execution-sale  took  only  the  widow's  interest, 
and  not  the  absolute  estate,  and  therefore  the 
plaintiff  was  entitled  to  recover.  Baijun  Doobbt 
V.  Brij  Bhookun  Lall  Awustt 

I.  L.  R.  1  Calc.  133  :  24  W  R.'SOe 
li.  R.  2  I.  A.  275 
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See  Braja  Lal  Sen  v.  Jiban  Krishna  Roy 

I.  li.  K.  26  Calc.  285 

14. Debt    incurred    by   Hindu 

"Widow  for  legal  necessity — Decree  for  such 
debt  against  a  person  subsequently  found  not  to  be  her 
legal  representative — Sale  of  property  under  such 
decree,  effect  of.  A  Hindu  widow  obtained  medicine 
and  medical  aid  on  credit,  and  on  her  death  her 
creditors  sued  the  son  she  had  purported  to  adopt 
and  obtained  a  decree  to  the  effect  that  the  debt  is 
to  be  satisfied  first  from  the  widow's  assets  and  the 
remainder  from  the  assets  of  the  adopted  son.  The 
property  in  dispute  was  sold  in  execution  of  the 
decree,  but  the  adoption  was  subsequently  found  to 
be  invalid.  Held^  that  the  execution- sale  in  such  a 
case  could  pass  only  the  widow's  right,  title,  and 
interest,  and  not  the  inheritance.  Baijun  Doobey 
V.  Brij  Bhoohun  Lall  Awustee,  I.  L.  R.  1  Calc.  133, 
and  Jugal  Kishore  v.  Jotendro  Mohun  Tagore,  I.  L. 
R.  10  Calc.  985,  distinguished.  Ranjtt  Stn^gh  v. 
Ram  Chandra  Mookerjee     .     4  C.  W.  !N".  415 


15. 


Decree    in   form    personal 


against  wido'W — Sale  in  execution  of  decree — 
Right  of  purchaser.  Where  an  estate  is  sold  in  exe- 
cution of  a  decree  which  in  form  is  a  personal 
decree  against  a  widow,  and  the  sale  certificate 
purports  to  pass  only  the  right,  title,  and  interest  of 
such  widow,  the  purchasers  at  such  sale  cannot,  in 
a  suit  by  the  reversionary  heirs  of  the  husband  for 
possession  of  the  property,  give  evidence  to  show 
that  the  debt  for  which  the  property  was  sold  was 
chargeable  on  the  estate  of  the  deceased  husband, 
with  a  view  to  establishing  a  right  to  more  than 
the  Avidow's  interest.  Baijun  Doobey  v.  Brij 
Bhoohun  Lall  Awusti,  L.  R.  2  I.  A.  275  ;  I.  L.  R. 
1  Calc.  133  :  24  W.  R.  306,  cited.  Radha  Mohun 
MuNDUii  V.  Shoshi  Bhoosun  Biswas 

3  C.  Ii.  B.  530 


16. 


Sale  in  execution  of  mort- 


gage decree  against  widow — Right  of  pur- 
chaser— Son\t  widow.  A  Hindu  having  mortgaged 
family  property  died,  leaving  a  widow  and  a  son 
him  surviving.  The  son  died  leaving  a  widow,  the 
defendant.  The  mortgagee  then  sued  the  widow 
of  the  father  as  his  representative,  and  the  property 
was  sold,  and  bought  bj^^  the  plaintiff  in  execution 
of  the  decree  obtained  against  her.  The  plaintiff, 
having  been  dispossessed  by  the  defendant,  sued  to 
recover  the  land.  Held,  that  the  defendant  was  not 
bound  by  the  decree  or  sale,  and  that  the  plaintiff 
was  not  entitled  to  recover.  General  Maruiger  of 
the  Durbhanga  Raj  v.  Coomar  Ramaput  Sin-q,  14 
Mon.  I.  A.  605,  distinguished.  Siva  Bahgtam 
V.  Pai-ani  Padiachi       .       I.  Ii.  B.  4  Mad.  401 

17.  Sale     of    right,   title,   and 

interest  of  widow.  A  money-decree,  having 
been  passed  against  R,  a  Hindu,  was  executed 
against  his  widow,  whose  right,  title,  and  interest 
in  certain  property  as  representative  of  her  deceased 
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husband  was  sold  by  the  Court.  Held,  that  on  the 
death  of  the  widow  R's  daughter  and  heir  wa«  not 
entitled  to  recover  from  the  purchaser  the  property 
sold.  General  Manager  of  the  Durbhanga  Raj  v. 
Coomar  Ramapvi  Sing,  14  Moo.  I.  A.  605,  and 
Ishan  Chunder  Mitter  v.  Buksh  All  Soudagar, 
Marsh.  614,  followed.  Vydianathayyan  r.  Mi- 
NAKSHi  Ammal  .        I.  Ii.  B.  5  Mad.  6 

18. ; Sale      of    right, 

title  and  interest  of  Hindu  widow — Estate  taken  by 
purchaser.  The  test  to  be  applied  in  order  to  deter- 
mine the  exact  interest  which  passes  at  a  sale  under 
the  words  "  right,  title,  and  interest "  of  a  Hindu 
widow  in  any  properties  depends  upon  the  question 
whether  the  suit  in  which  the  sale  was  directed  was 
one  brought  against  the  widow  upon  a  cause  of 
action  personal  to  herself,  or  one  which  affects  the 
whole  inheritance  of  the  property  in  suit.  Baijun 
Doobey  v.  Brij  Bhookun  Lall  Awusti,  L.  R.  2  I.  A. 
275,  followed.  Jotendro  Mohitx  Tagore  r.  Jogul 
Kishore  .  I.  L.  R-  7  Calc.  357 :  9  C.  L.  R.  57 

Held,  on  appeal  to  the  Privy  Council,  afl&rming 
the  decree  of  the  High  Court,  that  although  a 
Hindu  widow  has,  for  some  purposes,  only  a  partial 
or  quaUfied  right,  title,  and  interest  in  the  estate 
which  was  her  husband's,  yet  for  other  purposes 
she  represents  an  absolute  interest  therein.  The 
question  whether,  on  the  sale  of  the  right,  title,  and 
interest  of  the  widow  in  execution  of  a  decree,  the 
whole  interest  or  inheritance  in  the  family  estate 
does  or  does  not  pass,  depends  on  the  nature  of  the 
suit  in  which  the  execution  of  the  decree  takes  . 
place.  If  the  suit  is  a  personal  claim  against  the  w 
widow,  then  merely  the  widow's  Umited  estate  is 
sold.  If,  on  the  other  hand,  the  suit  is  against  the 
widow  in  respect  of  the  family  estate,  or  upon  a 
cause  not  merely  personal  against  her,  then  the 
whole  of  the  inheritance  passes  by  the  execution- 
sale.  The  judgment  which  the  decree  has  followed 
may  be  examined  in  order  to  determine  which  of 
these  two  results  attends  the  execution-sale  of  the 
widow's  right,  title,  and  interest.  The  principle 
in  Baijun  Doobey  v.  Brij  Bhookun  Lall  AwMtt, 
I    L    R    1   Calc.    133,    referred  to  and  applied. 

I.  Ii.  R.  10.  Calc.  985 :  L.  R.  11  I.  A.  66 

Jykishoon  Sookul  v.  Shunkur  Shookul 

S  Agra  loo 

■^Q Decree  against  widow  on 

honA— Sale  of  rigid,  title,  aM.  inierest  of  widow  in 
execution  of  decree— P archnser  of  right,  ttjie,  and 
interest,  rights  of.  In  1854  A  R  executed  a  bond 
in  favour  of  K  by  way  of  security  for  a  loan  and, 
in  a  suit  against  A  (the  widow  of  A  /?),X  obtained 
a  decree  on  the  bond  on  the  24th  of  December 
1859  in  execution  of  which  a  share  in  a  jalkar, 
which  had  belonged  to  A  R,  was  put  up  for  sale  and 
purchased  by  K.    At  the  time  of  sale  the  proi)erty 
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sold  was  in  the  possession  of  ^,  on  behalf  of  the  two 
sons  of  herself  and  A  R,  who  were  minors.  On  the 
death  of  the  two  minor  sons,  unmarried  and  with- 
out isssue,  A  took  possession  of  the  property  as 
their  heir.  In  the  decree  of  the  24th  of  December 
1859  A  was  described  as  widow  oi  A  R  and  mother 
of  the  two  minor  sons.  Neither  the  sale- proclama- 
tion nor  certificate  of  sale  was  produced,  but  a  pur- 
wannah  from  the  Munsif  to  the  Nazir  was  put  in 
evidence,  which  referred  to  the  sale-proclamation, 
and  in  which  the  parties  were  described  merely  as 
"  decree-holder,"  and  *'  judgment-debtor  ;"  this 
purwannah  also  contained  a  schedule  of  the  pro- 
perty intended  to  be  sold,  in  which  the  interest  was 
the  "  right  and  possession  of  the  debtor  "  in  the 
share  of  the  jalkar.  In  a  suit  brought  by  the  re- 
presentatives of  K  to  obtain  possession  of  the 
property  purchased  by  K  at  the  sale  in  execution  of 
his  decree  : — Held,  that  K  did  not  by  his  purchase 
acquire  the  interest  of  the  minor  sons  in  the  pro- 
perty sold,  and  that  the  plaintiffs  were  therefore 
not  entitled  to  succeed.  Alukmonee  Dabee  v. 
Banee  Madhab  Chuckerbutty 

I.  li.  R.  4  Calc.  677  :  3  C.  L.  R.  473 


20. 


Execution  of  decree  against 


representatives  of  widow — Civil  Procedure 
Code,  1877,  s.  23 i.  A  Hindu  widow  instituted  a 
suit  to  recover  possession  of  certain  property  be- 
longing to  her  deceased  husband,  and  that  suit  was 
dismissed  with  costs.  The  widow  having  died  be- 
fore execution  for  the  costs  was  taken  out,  the 
decree-holder,  sought  to  take  out  execution  against 
the  next  heirs  of  the  late  widow's  deceased  husband. 
Held,  that  the  fact  that  the  widow  did  not  in  her 
suit  seek  to  recover  any  interest  personal  to  herself, 
but  that  she  contracted  the  judgment-debt  in  the 
effort  to  recover  a  portion  of  her  husband's  estate 
to  which  in  its  entirety  the  next  heirs  of  her  late 
husband  had  succeeded,  was  suflBcient  to  make  the 
whole  estate  liable,  and  would  entitle  the  decree- 
holder  to  satisfy  his  decree  against  "  the  legal  re- 
presentative "  of  the  late  widow's  husband,  under 
8.  234  of  Act  X  of  1877.  Mohima  Chunder  Roy 
Chowdhry  v.  Ram  Kishore  Acftarjee  Chotodhry,  15 
B.  L.  R.  142,  distinguished.  In  a  decree  against 
a  Hindu  widow,  it  should  be  stated  whether  the 
decree  is  a  personal  decree,  or  one  against  her  as 
representing  her  deceased  husband.  Ramkishoee 
Chuckbebutty  v.  Kallykanto  Chuckerbutty 
I.  Ii.  R.  6  Calc  479  :  8  C.  L.  R.  1 

21. Hindu  widow  in  possession 

of  husband's  estate— ^Sa^e  of  the  land  in 
execution  of  a  personal  decree  obtained  against  the 
widow — Suit  by  the  nephew  and  reversions  of  the 
deceased  husband  to  recover  the  land  from  the  pur- 
chaser. A  Hindu  widow  sued  to  recover  certain 
land  which  belonged  to  her  late  husband  from  his 
brother.  The  suit  was  compromised  by  means  of  a 
razinama,  one  of  the  terms  of  which  was  that  the 
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widow  should  remain  in  possession  of  and  enjoy  the 
property,  but  should  not  alienate  it  without  the 
brother's  permission.  Subsequently  a  personal 
decree  was  obtained  against  the  widow,  and  the 
land,  being  sold  in  execution  was  purchased  by  the 
defendant  in  the  present  suit,  in  which  the  first 
plaintiff  was  the  nephew  and  reversioner  of  the 
deceased  husband.  Held,  that  the  suit  against  the 
widow  being  on  a  personal  claim,  only  her  limited 
interest  in  the  property  was  sold  in  execution,  and 
that  consequently  the  plaintiff  was  entitled  to  the- 
property.  Jugul  Kishore  v.  Jotendro  Mohun 
Tagore,  I.  L.  R.  10  Calc.  985,  distinguished,  and 
the  principle  in  Baijun  Doobey  v.  Brij  Bhcokun  Lall 
Awusti,  I.  L.  R.  1  Calc.  133  :  L.  R.  2  /.  A.  275, 
applied.     Nabana  Maiya  v.  Vasteva  Karanta 

I.  L.  R.  17  Mad.  208 
22.  Mesne  profits  payable  un- 
der a  decree  against  a  Hindu  w^idow  and 
other  defendants — Subsequent  suit  for  contribu- 
tion against  the  widow  by  one  of  the  defendants  from 
whom  the  whole  amourtt  of  mesne  profits  had  been 
realized — Sale  in  execution  of  decree — Rights  of  the 
auction-purchaser.     M,  widow  of  N,  a  Hindu,  and 
K  (brother  of  N)  jointly  brought  a  suit  against  C, 
her  sons  and  others,  for  recovery  of  possession  of 
certain  property  which  had  devolved  upon  N  and 
K  by  inheritance,  obtained  a  decree,  and  were  put 
into  possession.     Q,  one  of  the  sons  of  C,  subset 
quently  brought  a  suit  against  M  and  the  legal 
representatives    of    K,    then    deceased,    and    also 
against  J  (to  whom  K  had  sold  a  portion  of  the 
property  after  the  decree),  and  obtained  a  decree 
with  mesne  profits  for  his  share  of  the  same  pro- 
perty.    Q  then  sold  the  decree  to  R,  who  executed 
it  for  mesne  profits  against  J  alone,  and  realized 
the  entire  decretal  amount  from  him.     J  thereupon 
brought  two  suits  for  contribution  against  M.  and 
the  legal  representatives  of  K,  on  account  of  the 
mesne  profits  payable  by  them,  according  to  theic 
respective  shares,  and  obtained   decrees.     In  exe- 
cution of  one  of  these  decrees  passed  against  M, 
he  sold  the  property  in  suit  belonging  to  the  estate 
of  N,  and  purchased  a  moiety  of  it  himself.     In  a 
suit  on  the  death  of  M,  by  the  reversionary  heirs  of 
N  to  recover  possession  of  his  share  of  the  property, 
in  which  his  widow  M    had  only  a  life-interest 
on  the  allegation  that  only  her  life-interest,  and  not 
the  entire  estate,  passed  : — Held,  that  the  suit  for 
contribution  brought  by  J  was  a  suit  to  recover  a 
debt  due  by  the  estate.     The  amount  of  the  debt 
in  the  shape  of  mesne  profits  had  been  decreed 
against  M  and  others,  as  representing  the  estate  of 
JV^  and  K,  and  it  was  not  therefore  a  personal  debt 
of  M.     That  being  so,  the  purchaser  at  the  auction- 
sale  took  the  entire  estate  and  not    merely  the 
qualified  interest  of  the  widow.     Jugtd  Kishore  v. 
Jotendro  Mohun  Tagore,  I.  L.    R.    10    Calc.  9S5, 
referred   to.     JiARODA   Kanta    Chattapadhya   v. 
Jatindba  Narain  Roy  .  I.  Ii.  R.  22  Calc.  974 
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23.  _  Decree     against     ■widow 

how  for  binding  on  minor  son — Parties 
— Representation — Sale  of  equity  of  redemption — 
Mortgage — Redemption.  A  widow  does  not  repre- 
sent the  estate  so  as  to  bind  the  son  when  the  exist- 
ence of  the  minor  son  is,  from  whatever  cause, 
altogether  ignored,  and  there  is  nothing  on  the  face 
of  the  proceedings  to  show  that  she  is  sued  as  repre- 
senting the  minor  son.  Accordingly,  where  the 
plaintiff,  a  minor,  sought  to  redeem  a  certain  pro- 
perty from  the  defendant,  who  had  purchased  the 
equity  of  redemption  at  an  auction-sale,  in  execu- 
tion of  a  decree  obtained  against  the  plaintiff's 
mother  alone  as  representative  of  her  deceased 
husband  : — Held,  that  the  plaintiff  was  entitled  to 
redeem.  The  plaintiff  having  been  ignored,  the 
inheritance  had  not  been  substantially  represented 
in  the  suit  against  his  mother  alone,  and  the  plaint- 
iff's right  to  the  equity  of  redemption  consequently 
remained  unaffected  by  the  sale  to  the  defendant. 
Akoba  Dad  a  v.  Sakharam  I.  L.  R.  9  Bom.  429 


24. 


Decree  against  widow  as 


Jieir  of  husband — Effect  of,  against  reversioners 
— Res  judicata — Compromise  hy  widow.  A  suit 
brought  against  K,  the  widow  of  R,  a  Hindu,  by 
the  representatives  of  Ks  brothers,  H  and  P,  for 
possession  of  his  estate,  ended  in  a  compromise  by 
which  the  defendant  recognized  the  plaintiff's 
rights,  and  conceded  that  the  family  was  joint. 
After  K's  death,  M,  a  daughter  of  R,  brought  a 
suit  on  her  own  behalf  against  the  above-mentioned 
plaintiffs  for  possession  of  her  father's  estate,  but 
afterwards  withdrew  her  claim.  Subsequently,  8, 
M's  son,  who  had  been  born  after  K*s  compromise, 
brought  a  suit  against  M  and  the  representatives  of 
H  and  P  to  recover  possession  of  the  estate,  on  the 
allegation  that,  the  family  being  a  divided  one,  he 
was  entitled,  under  the  Hindu  law,  to  succeed  to 
such  estate,  and  that  both  the  compromise  entered 
into  by  K  and  the  withdrawal  of  the  former  suit  by 
M  were  in  fraud  of  his  succession  and  did  not  affect 
his  rights.  The  Court  of  first  instance  found  that 
the  plaintiff  was  entitled  to  succeed  to  the  estate, 
but  that,  his  mother  being  still  alive,  he  was  entitled 
to  possession  after  her  death  only,  and  upon  these 
findings  gave  him  a  decree  declaring  his  right  to 
possession  on  M^s  death.  The  lower  Appellate 
Court  reversed  the  decree,  holding  that  the  com- 
promise entered  into  by  K  was  conclusive  against 
the  plaintiff's  claim,  and  also  that,  during  his 
mother's  lifetime,  he  had  no  locus  standi,to  maintain 
the  suit.  Also  that  the  rule  whereby  decrees 
obtained  against  a  Hindu  widow  succeeding  to  her 
husband's  estate  as  heir  are  binding  by  way  of  res 
judicata  against  all  who  in  the  order  of  succession 
come  after  her  and  in  that  sense  may  be  dealt  with 
as  her  representatives,  was  hmited  to  decrees 
fairly  obtained  against  the  widow  in  a  contested 
and  bond  fide  litigation,  and  would  not  apply  to  the 
•compromise  effected  by  iT,  which  could  scarcely  be 
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regarded  as  on  a  higher  footing  than  an  alienation 
which  the  widow  in  possession  of  her  husband's 
divided  estate  might  have  made,  and  which  the 
plaintiff  distinctly  alleged  had  not  been  fairly 
obtained.  Anund  Kooer  v.  Court  of  Wards,  I.  L.  R. 
6  Calc.  764  ;  Nand  Kumar  v.  Radha  Kauri,  I.  L, 
R.  1  All.  2S2  ;  and  Katama  Natchiar*s  Case,  9 
Moo.  I.  A.  542,  referred  to.  Also  that  iT* 
withdrawal  of  her  suit  was  not  a  bar  to  the  suit  of 
the  plaintiff.     Sant  Kumab  v.  Deo  Saran 

I.  li.  B.  8  AIL  365 

See  Sachit  r.  Budhua  Kuab 

I.  li.  R.  8  All.  429 


25. 


Decree     against   w^idow — 


Liability  of  reversioners  for  acts  of  widow — Costs  of 
suit  for  possession.  A  Hindu,  governed  by  the 
Bengal  school  of  Hindu  law,  brought  a  suit  for  pos- 
session of  a  certain  talukh,  but  died  before  decree, 
leaving  him  surviving  a  widow  and  two  daughters. 
The  widow  was  substituted  in  the  suit  instead  of 
her  husband,  and  she  obtained  a  decree 'for  posses- 
sion. By  a  summary  order  made  in  execution  of 
the  decree  the  widow  was  put  in  possession  of  the 
talukh  as  well  as  of  certain  lands,  which  lands  were 
claimed  by  a  person  not  a  party  to  the  suit,  as  lands 
not  belonging  to  the  talukh.  The  claimant  after- 
wards brought  a  suit  for  these  lands  against  the 
widow.  The  widow  died  during  the  sui^  and  was 
succeeded  by  her  daughters,  who  also  died  after  a 
decree  for  possession  of  the  lands  had  been  obtained 
by  the  claimant  against  them,  when  their  sons  were 
substituted  in  their  stead  as  defendants.  It 
appeared  that  the  widow,  the  daughters,  and  the 
daughters'  sons  had  all  been  in  possession  of  the 
disputed  lands  as  a  portion  of  the  family  estate. 
Held,  that  the  reversioners,  the  daughters*  sons, 
were  liable  as  the  legal  representatives  of  the 
daughters,  and  as  such  were  liable  for  all  costs  in- 
curred in  the  suit  brought  by  the  claimant  for  pos- 
session of  the  disputed  lands.  Chundeb  Coombb 
Roy  v.  Gonesh  Chundeb  Dass 

I.  li.  B.  13  Calc.  283 

26.  Sale  in  execution  of  mort- 


gage decree  against  w^idow — Principle  of 
ascertaining  what  was  purchased — AbsetU  parties — 
Pleadings — Nature  of  suit — Hindu  widow,  when 
substantial  representative  of  the  inheritance — Equil' 
able  mortgage.  In  a  suit  for  a  declaration  of  right 
to  a  particular  property  and  possession  thereof, 
plaintiffs  were  the  reversioners  expectant  on  the 
death  of  the  mother  and  heiress  of  the  last  male 
holder  at  the  time  when  the  defendant  purchased 
the  property  in  execution  of  a  decree,  purporting  to 
be  a  decree  on  an  equitable  mortgage,  pasrad  in 
a  suit  against  the  mother  alone.  The  mother  died 
subsequently,  and  the  property  devolved  on  the 
plaintiffs.  The  question  in  the  suit  was  whether 
the  sale  affected  the  entire  interest  or  only  the 
limited  and  qualified  interest  of  the  Hindu  mother. 
Held,  by  the  Appellate  Court  (affirming  the  decision 
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of  the  Court  below),  that  for  the  purposea  of  as- 
certaining what  estate  was  intended  to  be  affected 
by  the  decree,  the  Court  might  look  at  the  plead- 
ings to  ascertain  the  nature  of  the  suit  and  what 
nvas  the  relief  actually  claimed.  If  there  be  ambi- 
guity upon  the  face  of  the  decree  as  to  what  was 
intended  to  be  sold,  the  absence  of  the  reversioners 
from  the  proceedings  may  constitute  a  material 
consideration.  Nanomi  Bahuasin  v.  Modan  Mohun, 
L,  IL  13  I.  A.  If  followed.  It  must  be  taken  to  be 
established  with  reasonable  certainty  that  the  in- 
heritance may  be  bound  by  a  decree  in  a  suit 
to  which  the  reversioners  are  not  parties.  In  as- 
certaining what  was  purchased  by  the  defendant 
the  real  question  is  what  was  liable  to  be  sold  under 
the  decree  and  what  in  fact  was  sold.  The  belief 
of  the  purchaser  that  he  was  buying  the  absolute, 
and  not  the  limited,  interest,  would  not  avail  him 
if  all  that  was  put  up  for  sale  was  the  latter  interest. 
Per  Ameer  Ali,  J. — The  words  "  mother  and 
heiress  "  in  the  advertisement  and  the  sale  notifica- 
tion are  merely  descriptive,  and  indicate  that  it 
was  only  the  qualified  interest  of  the  mother  that 
was  being  sold.  Per  Jenkins,  J.  (in  the  Court 
below) — It  is  a  rule  of  general  application  that  the 
Court  will  not  adjudicate  so  as  to  bind  absent 
parties,  though  the  Courts  have  under  certain  cir- 
cumstances permitted  the  expectant  reversioners 
to  be  represented  by  a  Hindu  widow  entitled  to 
immediate  and  present  interest.  The  principle 
upon  which  a  widow  is  regarded  as  a  "  substantial 
representative  "  of  the  inheritance  is  that  she,  by 
reason  of  the  common  interest,  is  as  much  con« 
cerned  to  resist  the  particular  claim  as  those  who 
are  not  particH,  and  that  it  is  but  reasonable  to 
suppose  tnat  she  will  fairly  and  honestly  contest  the 
right  and  uphold  and  maintain  the  several  interests 
which  are  adverse  to  those  (»f  the  plaintiff.  So 
where  there  is  a  charge  created  by  the  ancestor 
from  whom  the  widow  and  the  reversioners  alike 
derive  their  title,  there  is  such  identity  of  interest 
as  will  justify  the  widow  being  treated  as  the 
"  substantial  representative."  But  where  the 
widow  is  the  person  who  has  created  the  charge, 
there  is  no  authority  to  shew  that  she  sufficiently 
represents  the  reversioners.  Nogendra  Chunder 
Qhoat  V.  Sreemvtty  Kamini  Dassee,  11  Moo. 
I.  A.  241,  and  Mohima  Chunder  Roy  Chowdhry  v. 
Ram  Kishore  Achar'}ee  Chowdhry,  15  B.  L.  R.  142, 
referred  to.    Srinatb  Dabs  v.  Hari  Pada  Mitter 

3  C.  W.  N.  e?7 


27. 


Decree      in      compromise 


made  by  widow  after  adoption  of  eon  in 
suit  on  mortgage  executed  before  adoption. 
A,  executrix  to  the  estate  of  her  husband, 
executed  a  mortgage  bond,  partly  for  money  due  on 
bonds  executed  by  her  husband  in  his  lifetime,  and 
partly  for  payment  of  Government  revenue  due 
from  the  estate.  She  then  adopted  a  son,  B,  under 
authority  granted   by  the   will  of  her  husband. 
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After  the  adoption,  a  suit  was  brought  on  the  mort- 
gage bond  against  A,  and  a  decree  was  passed  in 
terms  of  a  compromise  for  payment  by  instalments, 
the  mortgaged  property  remaining  hypothecated 
as  before.  Default  \ias  made  in  payment  of  the 
instalments,  and  the  decree-holder  applied  for  exe- 
cution of  the  decree,  and  B  was  substituted  for  A- 
in  the  proceedings  in  execution.  An  objection  was 
raised  that  the  compromise  decree  was  only  a  per- 
sonal decree  against  A,  and  execution  could  not 
proceed  against  B,  Heldf  that  it  was  not  a  mere 
personal  decree  against  A,  but  was  binding  on  the 
estate  inherited  by  B  from  his  adoptive  father. 
Ishan  Chunder  Mitter  v.  Buksh  Ali  Soudugar, 
Marsh.  614  ;  General  Manager  of  Raj  Dvrbhunga 
V.  Ramput  Singh,  14  Moo.  1.  A.  605  :  10  B.  L. 
R.  294  ;  Bissesaur  Lall  Sahoo  v.  Luchmesaur  Sing, 
L.  R.  6  1.  A.  233  :  5  C.  L.  R.  477  ;  and  Hari 
Saran  Moitra  v.  Bhubaneswari  Dehi,  I.  L.  R.  16 
Calc.  40  :  L.  R.  15  1.  A.  195,  referred  to.  N<)RENDr\ 
Nath  Pauari  v.  Bhupendra  Narain  Hoy 

I.  li.  R.  28  Calc.  374 


28. 


Decree  against  widow^  for 


husband's  debt— Liability  of  family  property — 
Execution-sale — Minor  sons  bound  though  not  parties 
to  suit — Suit  by  sons  to  redeem  mortgage.  One  O 
died  leaving  him  surviving  a  widow  and  two  minor 
HonH.  The  widow  mortgaged  some  lands  and  a 
house  to  pay  oti  a  debt  due  by  her  husband.  Sub- 
sequently a  money  decree  was  passotl  against  her 
for  another  debt  duo  by  her  husband,  and  the 
greater  part  of  the  mortgaged  property  was  sold  in 
execution  and  the  equity  of  redemption  thereof 
was  purchased  by  the  mortgagee  (the  defendant). 
The  sons  were  not  parties  to  the  suit  in  execution 
proceedings.  The  sons  afterwards  brought  this 
suit  claiming  that  not  having  been  parties  to  the 
suit  their  interest  were  not  affected  by  the  sale, 
and  pra3'ing  for  redemption.  The  lower  Courts 
allowed  the  claim  and  passed  a  decree  for  the  plaint- 
iffs. On  second  ap{)eal  : — Held  (reverning  the 
dccreo  and  remanding  the  case),  that  the  Courts  in 
determining  the  effect  of  an  executioii-sale  must 
look  to  the  substance  of  the  transaction.  The 
question  was  whether  the  debt  f<jr  which  the  pro- 
{)erty  was  sold  >\as  a  joint  family  debt,  and  whether 
it  was  the  equity  of  redemption  in  the  entirety  of 
the  mortgaged  property  that  was  offered  for  sale,, 
bargained  for,  and  intended  to  be  bought.  It  was 
obvious  that,  if  the  sons  had  been  parties  to  the 
suit  in  which  the  decree  had  been  passed,  they 
would  have  apijeared  by  their  mother  and  guardian,, 
and  there  was  no  reason  to  suppose  that  anything 
would  have  been  differently  done  in  the  suit  if  sho 
had  been  described  as  their  guardian  instead  of 
being  treated  as  the  representative  of  the  estate. 
Under  these  circumstances,  the  sons  were  substan- 
tially represented  in  the  suit,  and  the  sale  and  pnw 
cetHJinjis  therein  should  be  troatod  as  valid,  unless 
the  sons  were  able  to  ohow  either  that  their  father's- 
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debt,  which  was  the  foundation  of  the  decree,  was  of 
such  a  nature  that  no  liability  arising  from  it  could 
attach  to  the  family  property,  or,  it  they  failed  in 
that,  they  might  show  that  the  entirety  of  the 
family  property  was,  in  fact,  not  sold.  Devji  v. 
Sambhu     .         .         .        I.  Ii.  K.  24  Bom.  135 


29. 


Purchase   at  sale   in   exe- 


cution of  decree  of  wido^v's  interest — Private 
sale  by  widow — Cause  of  action  to  reversioner.  A 
purchaser  at  an  execution-sale  of  the  widow's  life- 
interest  is  in  no  better  position  than  a  purchaser 
of  the  same  interest  from  the  widow  herself ;  al- 
though his  possession  as  against  the  widow  is  not  a 
WTongful  possession,  and  she  would  have  no  cause 
of  action  against  him  for  the  recovery  of  the  pro- 
perty, the  reversionary  heir  is  entitled  to  recover 
possession,  and  the  cause  of  action  arises  at  the 
death  of  the  widow.  Mohima  Chundeb  Roy 
Chowdhuri  v.  Goubi  Nath  Dey  Chowphuri 

2  C.  W.  N.  162 


30. 


Sale  of   widow^s 


estate — Right,  title  or  interest  of  widow,  when  passes 
and  when  complete  estate  passes,  by  sale  in  execution 
of  decree.  The  question  whether  upon  an  execution 
sale,  the  mere  right,  title  or  interest  of  a  Hindu 
widow  or  the  complete  title  to  the  estate  passes, 
depends  upon  the  nature  of  the  right,  title  and 
interest  sold  and  upon  the  terms  of  the  decree  in 
execution  of  which  the  sale  is  held.  Held,  upon 
the  evidence,  that  the  mere  right,  title  and  interest 
of  the  widow  passed  in  the  present  case.  Ram  Lal 
Shookool  v.  Akhoy  Charan  Mitter  (1903) 

7  C.  W.  N.  619 


31. 


Personal    decree    by     one 


partner  against  another  for  dissolution  and 
for  a  definite  sum  of  money — Death  of 
judgment-debtor — Bight  of  decree-holder  to  execute — 
Joinder  of  undivided  brother  of  deceased — Legality — 
Hindu  Law.  Petitioner  had  obtained  a  decree 
against  his  three  partners  dissolving  the  partner- 
ship and  ordering  the  first  defendant  to  pay  him 
a  definite  sum  of  money.  Before  the  decree  was 
executed  first  defendant  died,  and  petitioner 
now  sought  to  execute  it,  under  s.  234  of  the 
Code  of  Civil  Procedure,  against  the  widow 
and  undivided  brother  of  first  defendant,  who 
had  been  joined  as  defendants  as  the  legal 
representatives  of  the  deceased.  The  first 
defendant  had  not  been  sued  in  a  representative 
capacity  as  managing  member  of  his  family, 
nor  was  it  shown  that  the  business  was  a  family 
business.  Held,  that  insomuch  as  the  decree  was 
purely  in  personam  against  the  first  defendant, 
and  not  a  decree  against  any  property  represented 
by  him,  or  winding  up  the  affairs  of  the  partnership 
and  providing  for  payment  of  its  debts  and  for 
distributing  the  surplus  according  to  the  shares  of 
the  partners,  petitioner  was  not  entitled  to  execute 
it  as  against  the  brother  by  attaching  and  bringing 
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to  sale  joint  family  property,  which  had  come  to 
him  by  survivorship,  whether  it  waa  ordinary 
family  property  or  property  acquired  for  the  family 
by  the  partnership  trade.  Held,  further,  that  exe- 
cution should  proceed  only  against  the  widow,  who 
alone  was  the  legal  representative  of  the  first  de- 
fendant, and  the  brother's  name  should  be  removed 
from  the  record.  Execution  should  be  granted, 
under  s.  234,  against  the  widow,  as  the  legal  repre- 
sentative of  the  deceased  first  defendant.  If  the 
deceased  had  left  any  separate  property  it  could  be 
attached,  even  in  the  hands  of  the  fifth  defendant 
just  as  it  might  be  attached,  if  it  were  found  in  the 
hands  of  any  stranger.  Veeeappa  Chkttiab  v. 
Ramasawami  Aiyar  (1904) 

I.  1m.  E.  27  Mad.  106 


32. 


__  Reversioner      bound      by 


decree  obtained  against  -widow  -without 
fraud  or  collusion,  though  without  con- 
test— Alienation  by  one  of  several  widows  not 
invalid  ipso  facto.  A  decree  on  a  claim  binding 
on  the  inheritance  though  obtained  without 
contest  against  the  widow  in  possession  is 
binding  6n  the  reversionary  heir  in  the  absence 
of  fraud  or  collusion.  The  widow  as  representing 
the  estate  is  not  bound  to  raise  any  defence 
when  she  is  satisfied  that  the  debt  is  really 
due.  An  alienation  by  one  of  two  co-widows  is 
not  ipso  facto  invalid  with  reference  to  the  interest 
of  the  other  co-widow  or  of  persons  interested  in 
the  reversion.  Subbammal  v.  AvTDAn'AMVAL 
(1906)    .         .         .        .        I.  Ii.  R.  30  Mad.  3 

33.  Money  advanced  on  perso. 


nal  security  of  widow — Decrees  against  widow 
binding  only  on  her  widow^s  estate — Res  judicata — 
Civil  Procedure  Code  {Act  XIV  of  1882).  WTiere 
money  is  lent  to  a  Hindu  widow  on  her  personal 
security,  a  decree  for  such  a  debt  and  a  sale  of  pro- 
perty late  of  the  widow's  husband  in  execution  of 
such  decree  binds  only  the  widow's  estate,  notwith- 
standing that  the  original  debt  may  have  been  in- 
curred for  legal  necessity.  Dhiraj  Singh  v.  Manga 
Ram,  All.  Weekly  Notes  {1897)  67,  foUowed.  K  and 
S  (two  brothers)  executed  a  usufructuarj'  mortgage 
of  their  respective  shares  in  certain  property.  The 
share  of  S  was  then  purchased  in  execution  of  a 
simple  money  decree  by  D.  The  share  of  K  was 
after  his  death  brought  to  sale  in  execution  of  a 
simple  money  decree  against  K'a  widow  and  pur- 
chased by  0.  0.  transferred  his  rights  to  B,  w  ho 
was  D's  brother.  D  sued  for  redemption  of  half 
the  mortgaged  property  naming  as  defendants  the 
mortgagee,  the  heirs  of  S  and  B.  Pending  this 
suit  B  died  and  D  amended  his  plaint,  claiming 
redemption  of  the  whole.  The  heirs  of  S  did  not 
defend  this  suit,  which  was  decided  ex  parie  as 
against  them,  and  the  suit  was  compromised  by 
Da  widow.  The  heirs  of  5  then  claiming  as  next 
reversioners  to  £  en  the  death  of  his  w  iaow,  brought 
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the  present  suit,  seeking  to  redeem  half  of  the 
mortgaged  property.  Hdd,  that  the  suit  was  not 
barred  by  s.  13  of  the  Code  of  Civil  Procedure,  in- 
asmuch as  the  plaintiffs,  though  they  might  have 
done  so,  were  not  bound  in  the  former  suit  to 
raise  the  defence  that  D  was  not  entitled  to  redeem 
more  than  half  of  the  mortgaged  property.  Kallu 
V.  Faiyaz  Ali  Khan  (1908)  I.  L.  R.  30  All.  394 


34. 


Suit  on  simple  bond  exe- 


cuted   by     widow     for  legal  necessity — 

Widow^s  eatate — Sale — Decree,  personal — Sale  does 
not  affect  reversioner.  A  Hindu  widow  was  sued 
on  a  simple  bond  executed  by  her  (for  legal 
necessity,  and  property  left  by  her  husband 
was  sold  in  execution  of  the  decree  obtained  in  the 
suit.  Held,  that  the  bond  did  not  bind  any  im- 
moveable property  and  the  interest  of  the  rever- 
sioners was  not  affected  by  the  sale.  Gibibala 
Dassiv.  Srinath  Chandra  Singh  (1908) 

12  C.  W.  N.  769 


4.  DISQUALIFICATIONS. 


(o)  Re-marriaqe. 


1. 


EfiFect  of    re-marriage — Act 

XV  of  1S56,  88.  2,  3,  5  —Irihcrilance.  A  Hindu  died 
leaving  a  widow  and  minor  son  and  daughter.  The 
widow  re-married  after  her  husband's  estate  had 
vested  in  her  son.  The  son  subsequently  died,  and 
his  step- brother  took  possession  of  the  property. 
The  widow  then  brought  a  suit  against  the  step- 
brother for  possession.  Hdd,  that  the  suit  was 
maintainable,  and  that  she  could  properly  succeed 
as  heir  to  her  son,  notwithstanding  her  second 
marriage.    Akoba  Suth  v.  Bopeani 

2  B.  Ii.  R.  A.  C.  199  :  11  W.  R.  82 

s.o.  in  Lower  Court.     Okhoorah  Soot  r.  Bhedea 
Barinee 10  W.  R.  34 


2. 


Maraver    caste  — 


Forfeiture  of  property  of  first  hushand.  The  Court, 
applying  the  principles  of  the  Hindu  law,  held  that 
a  widow  of  the  Maraver  caste  who  has  re-married 
has  no  claim  to  the  property  of  her  first  husband. 
MxjRUOAYi  V.  ViRAMAKAU  I.  Ii.  R.  1.  Mad,  226 

3.     Lingaits — CtLS- 

torn  in  Wynaad — Widow  marriage.  Among  the 
Lingait  Goundans  in  the  Wynaad,  a  widow,  who 
contracts  what  is  known  as  an  odaveli  marriage, 
ceases  to  inherit  her  deceased  husband's  estate. 
KoDTJTHi  v.  Madu         .        I.  L.  R.  7  Mad.  321 

4.    3Iaintenance, 


power  to  sdl  kiishand^s  estate  for.  Where  a  Hindu 
widow  is  re- married  or  is  living  with  another  man, 
it  does  not  necessarily  follow  that  she  would  not  be 
entitled  to  sell  her  deceased  husband's  estate  for 
her  maintenance.     Amjad  Ali  v.  Moniram  Kalita 

I.  Ii.  R.  12  Calc.  62 
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5. 


Act  XV  of  1S56, 


8.  2 — Suit  by  reversioner  to  establish  his  title  to  pro- 
perty sold  in  execution  of  decree  obtained  against 
widow  as  representing  husband^s  estate.  In  a  suit 
brought  by  the  plaintiff  as  the  nearest  heir  of  0  T, 
who  died  intestate  in  1873,  to  set  aside  a  sale  of 
immoveable  property  belonging  to  the  estate  of 
O  T  which  had  been  sold  in  execution  of  a  decree 
obtained  by  the  defendant  J  against  B  V,  the 
widow  of  O  T,  who  had  married  again  and  whose 
husband  was  the  brother  of  the  purchaser  at  the 
execution-sale,  the  Court  found  on  the  evidence 
that  the  suit  against  B  V,  was  collusive,  and  that 
the  sale  in  execution  was  in  fraud  of  the  plaintiff's 
right.  He  was  therefore  entitled  to  a  decree  de- 
claring that  he  was  not  bound  by  the  sale  of  the 
3rd  November  1875,  in  the  suit  brought  by  J  against 
fi  F  as  representative  of  her  deceased  husband, 
O  T.  Held,  that  whether  the  plaintiff  was  entitled 
to  immediate  possession  of  the  property  in  the  suit 
depended  on  the  question  whether  B  F'.y  life- 
estate  was  defeasible  on  her  re-marriage.  She 
belonged  to  a  caste  in  which  re-marriage  was  per- 
mitted. The  following  issue  was  accordingly  sent 
to  the  lower  Court  for  trial  :  "  Whether,  by  the 
usage  of  the  country,  the  rights  and  interests  of 
B  V  hy  inheritance  in  her  deceased  husband's  pro- 
perty, the  subject  of  this  suit,  ceased  and  deter- 
mined on  re-marriage  in  1876  as  if  she  had  then 
died."     Pabeku  Ranchor  v.  Bai  Vakhat 

I.  L.  R.  11  Bom.  119 


6. 


Act  XV  of  1S56, 


8.  2 — Re-marrioge  of  widow,  who  could  have  re- 
married before  the  Act  was  passed.  Act  XV  of  1856 
was  not  intended  to  place  under  disability  or  liabil- 
ity persons  who  could  marry  a  second  time  before 
the  Act  was  passed.  It  was  intended  to  enable 
widows  to  re-marry,  who  could  not  previously  have 
done  so,  and  s.  2  applies  to  such  persons  only. 
Hdd,  therefore,  that  a  widow  belonging  to  the 
sweeper  caste,  in  which  there  is  not,  and  in  1856 
was  not,  any  obstacle  by  law  or  custom  against  the 
re- marriage  for  widows,  did  not  by  marrying  again 
forfeit  her  interest  in  the  property  left  by  her  first 
husband  :  and  that  the  reversioners  could  not 
prevent  the  sale  of  such  interest  in  execution  of  a 
decree  for  enforcement  of  hypothecation.  Har 
Saran  Das  v.  Nandi      .       I.  L.  R.  U  All.  330 


7. 


Hindu      Widows* 


Re-marriage  Act  {XV  of  1856),  8S.  2,  3,  and 
Hindu  widow  inheriting  'properly  from  son —  Widow's 
re-marriage— Caste8  in  which  re-marriage  is  allowed — 
Forfeiture  of  property  inherited  from  son.  Under 
8.  2  of  the  Widow  Re-marriage  Act  (XV  of  1856), 
a  Hindu  widow  belonfing  to  a  caste  in  which 
re-marriage  has  been  always  allowed,  who  has 
inherited  property  from  her  son,  forfeits  by  re- 
marriage her  interest  in  sach  property  in  favour  of 
the  next  heir  of  the  son.     Vithu  r.  Govinda 

L  Lu  R.  22  Bom.  321 
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4.  DISQUALIFICATIONS— cowW. 

(a)  Re-marriage — conclL 

nights    of    widow 


in  deceased  husland's  property — Widows  whose  re- 
marriage is  valid  independently  of  Act  XV  of  1^56. 
Held,  that  a  Hindu  widow  belonging  to  the  Kurmi 
caste,  in  which  the  re-marriage  of  widows  was  per- 
mitted by  custom  of  the  caste,  independently  of 
Act  XV  of  185fi,  was  not,  by  reason  of  her  re- 
marriage, deprived  of  her  right  to  remain  in  posses- 
sion of  her  deceased  husband's  estate  during  her 
lifetime,  and  that  a  suit  brought  during  her  life- 
time by  the  reversioners  to  the  estate  of  her  husband 
to  obtain  immediate  possession  of  such  estate  could 
not  succeed.  Ear  Saran  Das  v.  Nandi,  I.  L.  E.  11 
All.  830,  and  Dharam  Das  v.  Nand  Lai  Sirujh,  All. 
Weekly  Notes  {1889)  78,  followed.  Ranjit  v. 
Radha  Rani         .         .        I.  L.  R.  20  Ail.  476 


9. 


Inheritance — Suc- 


vession  to  a  son  of  first  marriage,  notwithstand- 
ing re-marriage — Hindu  Widows*  Re-marriage  Act 
{XV  of  n56),  ss.  2,  5.  The  widow  of  a  Hindu 
married  a  second  time.  Subsequently  to  her  re- 
marriage, her  son  by  her  first  marriage  died  child- 
less. Held,  that  she  was  entitled  to  succeed  to  his 
property,  notwithstanding  her  re- marriage. 
Chamar  Harf  Dalmel  v.  Kashi  (1902) 

I.  L.  R.  26  Bom.  388 


10. 


(&)  Unchastity. 
_  Application  of  Hindu  texts 


as  to   females  debarred  from  inheriting  — 

Widow — Mother.  The  texts  which  pronounce  that 
Hindu  females  are  debarred  from  inheriting  are  con- 
fined in  their  application  to  the  widow  as  such. 
KojiYADU  V.  Lakshmi     .      I.  L.  R.  5  Mad.  149 


11. 


EflFect     of  uichastity— ?7/i- 


chastity  subsequent  to  descent  of  estate — Divesting  of 
property.  It  is  a  general  rule  of  Hindu  law  that 
when  the  descent  of  an  estate  has  taken  place  before 
the  cause  of  exclusion  from  caste  has  arisen,  the 
estate  is  not  divested  by  the  owner  becoming  an 
outcast.  This  rule  would  not  apply  to  a  wife  who 
has  become  unchaste.     Deokee  v.  Sookhdeo 

2  N.  W.  381 


12. 


Forfeiture  of  inheritance — 


Act  XXI  of  1S50.  D,  a  Pardasi  Hindu,  residing 
at  Nasik,  died  leaving  two  widows,  B  *nd  P. 
B,  who  was  th  first  wife,  though  not  incon- 
tinent, had  been  turned  out  of  his  house  by  her 
husband  some  time  after  he  married  P.  In  a  suit 
by  B  to  recover  a  moiety  of  i)'.3  estate,  P,  while 
admitting  that  she  herself  had  been  leading  a  life 
of  prostitution  since  D'^-  death,  resisted  a  partition 
of  his  estate,  on  the  grounds  that  B  had,  since  D^s 
death,  cohabited  with  M,  and  subsequently  married 
R,  both  of  which  allegations  B  denied.  Held,  that 
though  by  Hindu  law  incontinence  excluded  a 
widow  from  succession  to  her  husband's  estate, 
yet  if  the  inheritance  were  once  vested,  it  was  not 
liable  to  be  divested,  unless  her  subsequent  incon- 
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4.  DISQUALIFICATIONS— con<<i. 

(6)  Unchastity — corUd. 

tinence  were  accompanied  by  degradation ;  but 
that  by  Act  XXI  of  1850  deprivation  of  caste  can 
no  longer  be  recognized  as  working  a  forfeiture  of 
any  right  or  property,  or  affecting  any  right  of  in- 
heritance.*   Parvati  v.  Bhikee  4  Bom.  A.  C.  25 


13. 


Divesting 


of 


property — Forfeiture  of  inheritance.     Unchastity  in 
a  Hindu  widow  does  not  divest  hor  of  property 
which  has  become  vested  in  her  after  the  death  of 
her  husband.     Abhiram  Doss  v.  Sreerw  Doss 
3  B.  L.  R.  A.  C.  421 :  12  W.  R.  338 


14. 


Divesting        of 


property — Forfeiture  of  inheritance — Act  XXI  of 
1850.  A  Hindu  widow,  whom  the  property  of  her 
husband  has  once  vested,  does  not  forfeit  by  her 
Unchastity  her  right  to  such  property.  Semble : 
Unchastity,  followed  by  degradation  or  expulsion 
from  caste,  would  not  be  sufficient  to  deprive  a 
widow  of  an  estate  which  she  has  taken  by  inherit- 
ance.    Matanoini  Debi  v.  Jaykalt  Debi 

5  B.  L.  R.  466 :  14  W.  R.  O.  C.  23 


15. 


Widow's    estate. 


forfeiture  of — Unchastity  during  widowhood — Di- 
vesting of  property.  Held  (Kemp,  Glover,  and 
MiTTER,  JJ.,  dissenting),  under  the  Hindu  law  as 
administered  in  the  Bengal  school,  a  widow,  who 
has  once  inherited  the  estate  of  her  husband,  is  not 
liable  to  forfeit  that  estate  by  reason  of  her  sub- 
sequent unchastity.  Per  Kemp,  Glover,  and 
MiTTER,  JJ.,  contra.     Kery  Kolitany  v.  Monb- 

RAM    KOLITA 

13  B.  L.  B.  F.  B.  1 :  19  W.  R.J.387 

Held  in  the  sama  case  on  appea'  to  the  Privy 
Council, — It  has  not  been  establisael  that  the 
estate  of  a  widow  forms  an  exception  to  the  general 
rule  that  the  estate  of  a  Hindu  once  vested  by 
succession  or  inheritance  is  not  divested  by  any 
act  or  incapacity  which  before  succession  would 
have  formed  a  ground  for  exclusion  from  inherit- 
ence.  The  general  rule  is  stated  in  the  Virami- 
trodaya,  Ch.  VIII,  "  On  exclusion  from  inherit- 
ance," paras.  3,  4,  and  5.  This  work,  like  the 
Mitakshara,  may  be  referred  to  in  Bengal  in  oases 
in  regard  to  which  the  Diyabhaga  is  silent.  A 
widow,  who  not  having  been  degraded  or  deprived 
of  caste,  had  inherited  the  estate  of  her  deceased 
husband,  held  not  liable  to  forfeit  that  estate  by 
reason  of  subsequent  act^  of  unchastity.  Q  icsre  : 
As  to  the  effect  of  her  being  degraded  or  deprived 
of  caste  for  unchasity.  Moniram  Kolita  v.  Kkri 
KOLITANI  '     I     I 

I.  L.  R.  5  Calc.  778 :  8  C.  L.  R.  322 
L.  R.  7  I.  A,  116 


18. 


Estate  of  deceoMi 


widow  who  lived  a  life  of  uncJuistity — Right  of  step- 
son  to  inherit — Caste  Disabilities*  Removal  Act  {XXI 
of  1850),  s.  1.  The  step-son  of  a  deceased  Hindu 
widow  sued  as  her  heir  for  possession  of  certain  pro- 
perty.     The  defence   was    that   the    \«idow    had 
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HINDU  IiAW— WIDOW— cowfcfi 

4.  DISQUALIFICATIONS— conf<f. 

(b)  Unchastity — contd. 

deserted  her  husband  in  his  lifetime  and  lived  a 
life  of  unchastity,  and  that  the  plaintiff's  right  of 
inheritance  was  in  consequence  destroyed.     Held, 
that,  assuming  the  widow  to  have  been  guilty  of 
unchastity  and  to  have  been  actually  degraded  for 
it,  plaintiff's  right  to  inherit  her  property  in    the 
absence  of  nearer  heirs  could  not  be  affected  by 
such   degradation.     Held,  also,  that,    though   Act 
iXiXI  of  1850  gives  relief  against  the  forfeiture  of 
rights  of  persons  deprived  of  caste  on  other  grounds 
besides  that  of  renouncing  or  being  excluded  from 
the  Hindu  religion,  it  does  not  restore  to  an  out- 
caste  all  the  rights  which  he,  as  a  casteman,  could 
have  civilly  enforced  ;  nor  does  it  contemplate  the 
restoration  of  privileges  the  granting  of  which  would 
amount  to  an  interference  with  the  autonomy  of 
caste  ;  nor  does  it  interfere  with  the  forfeiture  of 
such  a  right,  as,   eg.,  to  participate  with  other 
members  of  a  caste  in  the  benefits  of  a    religious 
institution  appropriated  to  the  members  of  the 
caste,  or  to  participate  jointly  with  fellow-castemen 
in  the  benefit  of  a  caste  institution  ;  nor  can  it 
apply  where  the  question  is  not  as  to  the  rights  of 
a  degraded  person,  but  as  to  who  is  entitled  to  the 
property  of  a  degraded  person.     Kery  Kolitany  v. 
Moneeram  Kolita,  13  B.  L.  It.  1,  referred  to.     Held, 
further,  that,  though  under  the  Hindu  law  a  loss  of 
caste  by  expulsion  for  specified  reasons  causes  for- 
feiture of  rights,  it  has  never  broken  the  relation- 
ship of  the  person  expelled  to  those  who  remain 
within  the  caste,  degradation  having  merely  the 
effect  of  rendering  the  tie  of  kindred  but  dormant ; 
and,  e.g.,  the  degradation  of  either  spouse  does  not 
dissolve  the  tie  of  marriage.     It  is  impossible  to 
construct  out  of  the  Smritis  and  commentaries  a 
consistent  doctrine  of  "  civil  death  "  or  "  fiction  of 
death."     Prostitution    does    not    sever    the    legal 
relation,  and  therefore  the  degradation  of  a  woman 
in  consequence  of  her  unchastity  does  not  in  law 
entail  a  cessation  of  the  tie  of  kindred  between  her 
and  the  members  of  her  natural  family  or  between 
her  and   the   mon-bers  of  her    husband's  family. 
Nor  does  a  wife's  adultery,  unattended  by  degra- 
dation, dissolve  the  marriage.  Held,  therefore,  that 
the  step-son  was  entitled  to  inherit  the  property  as 
sapinda  of  the  widow's  late  husband  in  the  absence 
of  nearer  heirs.     Subbaraya  Pillai  v.  Ramasami 
PiLLAi        .         .         .        I.  L.  K.  23  MacL  171 

- —  Widow's      estate. 


17. 


fcrfeitvre  of^Uvchastity  dvring  widowhood.  Held, 
under  the  Mitakshara  law,  that  a  widow,  who  has 
orce  inherited  the  estate  of  her  husband,  is  not 
hable  to  forfeit  that  estate  by  reason  of  her  subse- 
quent unchastity.  The  ruling  of  the  majority  of 
the  Full  Bench  of  the  Calcutta  High  Court  in  Kery 
Kolitany  v.  Moneeram  Kolita,  13  B.  L.  R.  1, 
followed.    Nehalo  v.  Kishen  Lal 

I.  li.  R.  2  All.  160 


8. 


Widow's    estate. 


HINDU  LAW— WIDOW-coTjfrf. 

4.  DISQUALIFICATIONS— conid. 

ih)  Unchastity— confci. 

suflScient  for  the  protection  of  a  Hindu  widow's 
right  to  her  husband's  estate  from  forfeiture  by 
reason  of  unchastity  that  such  right  has  vested  in 
her  before  her  misconduct.  It  is  not  necessary  for 
such  protection  that  she  should  have  acquired 
possession  of  the  estate  before  her  misconduct. 
Bhawaui  v.  Mahtab  Kuab  .  I.  L.  R.  2  All.  171. 

Proof  of    incoH' 


19. 


tinence — Suspicion.  Infidelity  in  wife,  or  incon- 
tinence in  a  widow,  in  order  to  constitute  a  dis- 
qualification to  inherit,  must  be  positively  proved, 
or  at  any  rate  there  must  be  a  reasonably  well 
grounded  suspicion  of  it  having  taken  place.  But 
qucere  as  to  anything  less  than  positive  proof  beirg 
suflBcient.  Ba»ia  v.  Bhagi  .  .  1  Bom.  66 
B.C.  In  the  goods  of  Dadoo  Mania 

1  Ind.  Jur.  O.  S.  59 


20. 


Adoption,  right  to  make. 


A  Hindu  widow,  who  has  become  unchaste,  is 
living  in  concubinage,  and  is  in  a  state  of  pregnancy 
resulting  from  such  concubinage,  is  incompetent 
to  receive  a  son  in  adoption.  Sayamlall  Dtjtt 
V.  Saudamiki  Dasi       .         .        5  B.  L.  R.  362 


2L 


Adoption        by 


mother-in-law — Subsequent  adoption  by  daughter-in- 
law —  Unchastity  of  widow  after  vesting  of  estate,, 
(ffect  of,  on  power  of  adoption — Suit  to  set  aside 
adoption.  One  G  died,  leaving  him  surviving  his 
widow  Y  and  his  undivided  son  Ji,  who  subsequently 
also  died,  leaving  him  surviving  his  widow  P  antl  a 
son  r,  who  died  shortly  afterwards.  Y  adopted 
the  plaintiff,  and  immediately  afterwards  P  adopted 
the  defendant.  The  plaintiff  sought  to  set  aside 
the  adoption  of  the  defendant,  alleging  that  it  was 
invalid,  inasnr^uch  as  to  took  place  subse^juently  to 
his  o-vn  adoption,  and  because  of  P  be»ne  an  un- 
chaste widow.  Held,  that  the  adoption  of  the 
plaintiff  was  invalid.  After  the  death  of  R,  his  estate 
vested  in  his  widow  P,  the  adoptive  mother  of  the 
defendant.  Her  existence  and  the  vesting  in  her 
ff  her  husband's  estate  rendered  the  elder  widow 
Y  incapable  of  adopting.  The  estate,  having  thus 
vested  in  P,  would  not  be  divested  by  her  subse- 
quent unchastity,  and  therefore  the  enquiry  into 
her  chastity  was  irrelevant.  Keshav  Ramkrtsiixa 
tK  GoviND  Ganesh        .         I.  li.  R.  9  Bom,  94 

22.  Ijiability    of     decree     for 


maintenance  to  be  set  aside  or  suspended.. 
A  decree  obtained  by  a  Hindu  widow  declaring  her 
right  to  maintenance  is  liable  to  be  set  aside  or 
suspended  in  its  operation  on  proof  of  subsequent 
unchastity  given  by  her  husband's  relatives  either 
in  a  suit  brought  by  them  expressly  for  the  purpose 
of  setting  aside  the  decree  or  in  answer  to  the 
widow's  suit  to  enforce  her  right.  Vishnu  Sham- 
BHOo  V.  Manjamma        .      I.  Ij.  R.  9  Bom.  108 


28. 


Maintenance — Incontinence — • 


forfeiture    of — Unchastity   during  widowhood.     It  is    '    Forfeiture  of  rights — Sttirving    maintenance.     It  is 


/ 
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4.  DISQUALIFICATIONS— concZrf. 
(6)  Unchastity — concld. 

a  settled  principle  of  Hindu  law  that  a  Hindu 
widow's  right  to  claim  maintenance  is  forfeited 
upon  her  unchastity.  This  rule  is  not  to  be 
restricted  to  Women  espoused,  who  are  not  of  the 
rank  of  patni  or  wife.  Where  a  widow  became  un- 
chaste after  her  husband's  death,  and  was  leading 
an  unchaste  hfe  at  and  about  the  date  of  suit : — 
Heldf  that  she  was  not  entitled  to  maintenance  of 
any  sort.  Qucere  :  Whether,  if  she  were  to  begin  to 
lead  a  moral  life,  she  would  not  be  entitled  to  a 
starving  maintenance.  Honamma  v.  Timanna- 
hhat,  I.  L.  R.  1  Bom.  559,  and  Valu  v.  Ganga, 
I.  L.  R.  7  Bom.  84,  referred  to.  Koma  Nath  alias 
Ramanund  Dhtjr  Poddar  v.  Rajonimoni  Dasi 

I.  L.  R.  17  Calc.  674 

See  Datjlta  Kuari  v.  Meghxt  Tiwari 

I.  L.  B.  15  All.  382 


24. 


(c)  Miscellaneous. 
Wido\nr  of  the  disqualified 


lieir — Disqualified  heir — Exclusion  from  inheritance. 
The  wife  or  widow  of  a  disqualified  Hindu  does 
not  become  incapable  of  inheriting  property 
merely  by  reason  of  her  husband's  disqualification, 
whether  she  claims  as  heir  to  a  deceased  person 
through  her  husband  or  otherwise,  if  she  herself 
free  from  any  of  the  defects  which  exclude  a  person 
from  inheritance  under  Hindu  law.  It  is  a  canon 
of  interpretation  in  Hindu  law  that  a  special  text 
forming  an  exception  to  a  general  text  should  be 
construed  strictly  and  applied  only  to  the  cases 
falling  clearly  within  it.  Per  Curiam :  According 
to  a  well-known  rule  of  interpretation  in  Hindu  law, 
when  there  is  a  collocation  of  two  texts,  dealing 
with  the  same  subject,  and  in  the  first  of  them  two 
words  or  expressions  occur  of  which  only  one  is 
repeated  in  the  second  text,  the  other  word  or 
expression  must  be  excluded  as  not  applying  to 
cases  falUng  within  that  second  text.  Gangtj  v. 
Chandrabhagabai  (1907) 

I.  L.  B.  32  Bom.  275 

HINDU  LAW— WIPE. 

See  Hindu  Law — Husband  and  wipe. 

1, Husband         and 

y^iJQ — Hindu  law — Restitution  of  conjugal  rights — 
Husband  living  with  prostitute  in  his  house — Cruelty, 
legal — Husband  and  wife.  Where  the  husband,  a 
Brahmin,  having  expelled  his  Wife  was  hving  in  his 
house  with  a  low  caste  prostitute,  his  claim  for 
restitution  of  conjugal  rights  was,  in  the  circum- 
stances of  the  case,  disallowed.  Per  Harington,  J.: 
A  Court  is  not  bound  to  order  a  Hindu  wife  to 
return  to  her  husband,  where  there  is  reasonable 
groimd  for  apprehending  that  a  return  to  that 
husband  will  imperil  her  safety.  Per  Mookerjee,  J.: 
There  may  be  cases  in  which  something  short  of 
legal  cruelty  may  bar  a  suit  for  restitution  of  con- 


HINDU  LAW— WIPE— conc7(i. 

jugal  rights,  and  the  present  case  was  eminently 
one  of  that  description.  Dular  Koer  v.  Dwarka 
Nath  Misser,  9  C.  W.  N.  510.  Semble :  Keeping  a 
concubine  in  the  house  by  the  husband  would  be  a 
sufficient  justificattion  for  the  wife  to  aak  foe 
separate  habitation  and  separate  maintenance. 
Dular  Koer  v.  Dwarka  Nath  Misser  (1905) 

I.  Ii,  B.  34  Calc.  97L 
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1.  Power  of  Disposition— 

(a)  Generally     , 
(6)  Disherison 

2.  Nuncupative  Wills 

3.  Testamentary  Instruments  . 

4.  Attestation  and  Proof  of  Wills 

5.  Construction  of  Wills — 
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e)  Bequest  for  Performance    of 
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i)  Vested  and  Contingent  Inter. 
ESTS       .....  6486 
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(w)  Residuary  Estate  .  .  5525 
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I.  K  B.  26  Bom.  267 
See  Malabar  Law — Will. 
See  Porbate. 
See  Will. 
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HINDU  liAW—Wlljlj—confd, 

. construction  of  wills — - 

See  Hindu  Law — AVidow — Power  of 
Widow — Power  of  Disposition  or 
Alienation        .         5  C.  W.  N,  300 

See  Succession  Act,  s.  96. 

I.  li.  B.  24  Mad.  299 

■  nuncupative  will — 

See  Probate — Of  what  Documents 
GRANTED  .      I.  L.  R.  25  All.  313 

1.  POWER  OF  DISPOSITION, 
(a)  Generally. 
Power  to  make  will — Origin 


.^1 

<ind  extent  of  power.  Per  Norman,  J. — The  power 
of  a  Hindu  to  make  a  will  is  not  of  modern  intro- 
duction, nor  is  it  of  local  origin.  Wills  were  known 
to,  and  in  use  amongst,  Hindus  not  in  the  presi- 
dency towns  only,  but  from  one  end  of  the  penin- 
sula to  the  other.  The  right  to  make  a  will  is  part 
of  the  Hindu  law  itseK.  The  extent  and  nature  of 
the  disposition  which  a  Hindu  testator  is  capable  of 
making  is  not  a  question  of  pubUc  expediency  or  of 
custom  or  usage,  but  must  be  regulated  by  rules  to 
be  found  in,  or  directly  deduced  from,  Hindu  law. 
Ganendra  Mohan  Tagore  v.  Uppendra  Mohan 
Tagorb        .         .         .       4  B.  L.  R.  O.  C.  103 


2. 


Nature  and  extent 


of  power.  The  testamentary  power  of  disposition 
by  Hindus  has  been  established  in  Bengal  by  the 
decision  of  (Courts  of  justice.  The  nature  end 
extent  of  such  power  cannot  be  governed  by  any 
analogy  to  the  law  of  England, — the  English 
system  being  one  of  the  most  artificial  character, 
founded  in  a  great  degree  on  feudal  rules,  regulated 
by  Acts  of  ParUament  and  adjusted  by  a  long 
course  of  judicial  determination  to  the  wants  of  a 
state  of  society  differing  as  far  as  possible  from  that 
which  prevails  among  Hindus  in  India.  Bhoobun 
Moyee  Debia  v.  Ram  Kishore  Acharjeb 

3  W.  B.  P.  C.  15  :  10  Moo.  I.  A.  279 


3. 


Power  of  dispoai- 


Uon  of  Hindus.  By  the  Hindu  law  as  adminis- 
tered in  the  North- West  Provinces,  a  Hindu  has 
power  to  make  a  testamentary  disposition  in  the 
nature  of  a  will.  A  disputed  will  made  by  a  Hindu, 
disposing  of  self-acquired  estate  among  his  family 
established.  Nana  Narain  Rao  v.  Huree  Punth 
Bhao  ....       9  Moo.  I.  A.  96 

4. Power  over  estate 

during  life.  Any  Hindu  within  these  Provinces, 
whether  governed  by  the  Bengal  mode  of  succes- 
sion or  otherwise,  possesses  a  power  to  bequeath  an 
estate  by  will  co-extensive  with  his  power  over  the 
estate  in  his  lifetime.  Pitum  Koonwar  alias 
MuNAR  Bibee  v.  Joy  Kishbn  Doss 

e  w.  B.  101 


Zamorins 


of 


Calicut— Power    of     disposition    by    a    will.     The 
iJamorin  of  Calicut,  although  a  member  of  a  Kovi- 


HINDU 'LAW— WILL^co^fi.  : 

1.  POWER  OF  DISPOSITION— cow^i. 

(a)  Generally — contd. 

lagom,  is  entitled  to  dispose  of  his  separate  property 
by  a  will.     Sridevi  v.  Krish>tan 

I.  L.  B.  21  Mad.  105 


e. 


Holder  of   impar- 


tible estate.  The  holder  of  an  impartible  estate  may 
ahenate  it  by  will  to  the  same  extent  that  he  may 
alienate  it  by  gift  inter  vivos,  ^ourt  of  Wards  v. 
Venkata  Surya  Ma  hip  ATI  Ramakrtsh:^a  Rau 

,1.  li,  B.  20  Mad.  167 


7. 


Mitakshara    law. 


Under  the  Mitakshara  law,  a  father  can  dispose  of 
his  self-acquired  property,  moveable  and  immove- 
able, at  his  own  will,  and  he  can  by  will  make  an 
unequal  distribution  of  the  same  amongst  his  heirs. 
Bawa  Misser  v.  Bishbn  Prokash  Na  r a  [n  SrxoH 

10  W.  B.  287 


8. 


-  Pow^er  to    dispose    of    self- 


acquired  immoveable  property  after  adopt- 
ing a  son.  An  adopted  son  docs  not  stand  in  a 
better  position,  with  regard  to  the  self-acquired  im- 
moveable [property  of  his  adoptive  father,  than  a 
natural-born  ;  son  would  occupy ;  and  there  is 
nothing  in  the  Hindu  law  in  thLs  presidency  to  pre- 
vent a  father  from  disposing  by  will  of  his  self- 
acquired  immoveable  property,  and  so  defeating 
the  rights  by  inheritance  of  his  adopted   son.     PuR- 

SHOTAM     ShAMA     SHBNVI     V.      VaSQDEV        KRISH>fA 

Shenvi     .         .         .         .        8  Bo  in.  O.  O.  196 

9.  Power  of  disposition  by  will 

over  ancestral  property  in  Bombay.  A 
testator  cannot  in  the  town  of  Bombay  dispose  of 
ancestral  property,  even  if  it  consist  of  moveables 
to  the  prejudice  of  the  rights  of  an  existing  grand- 
son. Chattesbhooj  Mbqhji  v.  Dharamsi 
Naranji         .        .         .      I.  L.  B.  9  Bom.  438 

10. Power  to  dispose  of  Sep  irate 


and  self-acquired  propQTty  —Nephew's  right  to 
object  to  alienation.  A  Hindu  without  male  descend' 
ants  may  dispose  by  will  of  his  separate  and  self- 
acquired  property,  whether  moveable  or  immove- 
able, evenUn  those  parts  of  India  which  are  governed 
by  the  Mitakshara ;  and  the  testamentary  power 
may  be  exercised  at  least  within  the  limits  which 
the  law  prescribesjto  alienation  by  gift  infer  vivos. 
Adjoodhia  Gir  v.  Kasheb  Gib       .      4  N.  W.  31 


11. 


Bequest     to    widow    with. 


power  of  alienation  over  immoveable  pro- 
perty.  A  testamentary  bequest  of  immoveable 
property  to  a  Hindu  widow  with  an  express  power 
of  alienation  conferred  held  to  be  valid,  and  to 
authorize  jalienation  by  her.  As  a  husband  is  not 
incompetent  to  give  such  an  interest  in  property  to 
his  wife,  it  cannot  be  contended  that  he  is  incom- 
petent  to  bequeath  it.     Jbewctn  PLr>rDA  v.    Sciva 

1  N.  W.  Ed.  1873,  eQ 

12.    Unequal  division  of  ances- 
tral propertj^IUegality  of  will.    Held,    that    a 
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DIGEST  OF  CASES. 
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HINDU  LAW— Wllili— co«^. 

1.  POWER  OF  DISPOSITION— coMtci. 

(a)  Generally — contd. 

will  made  by  a  Hindu  dividing  unequally  ancestral 
property  between  his  sons,  and  assigning  a  share  to 
his  wife  with  the  power  of  disposing  of  it,  was  illegal 
under  Hindu  law.  Buldeo  Singh  v.  Mahabebr 
Singh 1  Agra  155 

13.  Disposition   of    ancestral 

and  self-acquired  property — Validity  of  will- 
A  Hindu  may  make  an  ahenation  of  his  property  to 
take  effect  after  his  death.  The  Hindu  law  in 
Madras  admits  of  the  testamentary  disposition  of 
property,  whether  ancestral  or  self-acquired.  The 
testamentary  power  of  a  Hindu  in  Madras  is  co- 
extensive With  his  independent  right  of  ahenation 
inter  vivos.     Vallinayagam  Pillai  v.  Pachche 

1  Mad.  326 

14. Arbitrary    disposition    of 

self-acquired  property — Validity  of  will.  A 
will  by  which  a  testator  gave  to  his  brother  four- 
fifths  of  his  self -acquired  property  and  only  one- 
fifth  to  his  son,  held  not  to  be  invahd  as  being  be- 
yond his  power  of  disposition.  Naeayanasvami 
Chetti  v.  Abunachala  Chetti 

1  Mad.  487  note 


15. 


PoTver  of  disposition  over 


ancestral  property — Hindu  without  male  issue. 
A  wUl  by  a  Hindu  without  male  issue,  kinsman,  or 
co-parcener,  which,  after  providing  for  the  mainten- 
ance of  his  widow,  daughters,  and  female  relations 
devised  ancestral  as  well  as  other  real  and  personal 
estate  to  trustees  upon  certain  charitable  trusts, 
was  impeached  by  reason,  first,  that  the  testator  had 
authorized  his  widow  in  an  event  which  happened 
to  adopt  a  son,  which  act  would  have  rendered  him 
incompetent  to  exercise  a  testamentary  power  ; 
secondly,  that  at  the  time  of  the  execution  of  the 
will  the  testator  was  not  of  sufficient  mental  capa- 
city to  make  a  testamentary  disposition ;  and, 
thirdlj-,  that  the  testator  being  a  Hindu  had  no 
power  by  law  of  devising  ancestral  estate  by  will. 
Held,  on  appeal,  affirming  the  decision  of  the 
Sudder  Court  in  India,  first,  that  although,  in  the 
absence  of  male  issue  of  the  deceased,  there  was  a 
strong  presumption,  arising  from  religious 
considerations,  in  favour  of  a  delegation  by 
the  deceased  to  his  widow  of  authority  to  adopt 
a  son  for  him,  yet  that  the  evidence  entirely 
failed  to  prove  that  fact ;  secondly,  that  the 
evidence  estabhshed  his  mental  capacity  at  the 
time  of  executing  the  will ;  and,  thirdly,  that  by 
the  Hindu  law  prevailing  at  Madras  a  Hindu  in 
possession  without  issue  male,  kinsman,  or  co- 
parcener, had  power  to  make  a  will  disposing 
of    ancestral    as    well  as   acquired   estate.     Naga- 

LUTCHMEE  UmMAL  V.  GOPOO  NaDARAJA  ChETTY 

6  Moo.  I.  A.  309 


16. 


Extent  of  povsrer  of  disposi- 


HINDU  IjAW—WIIjIj— contd, 

I,  POWER  OF  DISPOSITION— con^. 
(a)  Generally — contd. 

power  of  a  Hindu  to  make  a  will,  yet  the  extent  of 
the  power  of  disposition  by  a  testator  is  to  be  regu- 
lated by  the  Hindu  law,  and  cannot  interfere  with  a 
widow's  right  to  a  proper  maintenance.  A  Hindu 
by  will  gave  all  the  moveable  and  immoveable  pro- 
perty to  his  family  idol,  and,  after  stating  that  he 
had  four  sons,  he  directed  that  his  property  should 
never  be  divided  by  them,  their  sons  or  grandsons, 
in  succession,  but  that  they  should  enjoy  "  the 
surplus  proceeds  only,"  and  the  will,  after  appoint. 
ing  one  of  the  sons  manager  to  the  estate,  to  attend 
to  the  festivals  and  ceremonies  of  the  idol,  and 
maintain  the  family,  further  directed  that,  what- 
ever might  be  the  surplus  after  deducting  the  whole 
of  the  expenditure,  the  same  should  be  added  to  the 
corpus  ;  and  in  the  event  of  a  disagreement  be 
tween  the  sons  and  family,  the  testator,  directed 
that,  after  the  expenses  attending  the  estate,  the 
idol,  and  the  maintenance  of  the  members  of  the 
family,  whatever  net  produce  and  surplus  there 
might  be  should  be  divided  annually  in  certain  pro- 
portions among  the  members  of  the  family.  At  the 
date  of  the  will  the  members  of  the  family  were 
joint  in  estate,  food,  and  worship.  The  accumu- 
lations of  the  income  were  divided  as  directed  by 
the  will.  Held,  first,  that  the  bequest  to  the  idol 
was  not  an  absolute  gift,  but  was  to  be  construed  as 
a  gift  to  the  testator  s  four  sons,  and  their  offspring 
in  the  male  line,  as  a  joint  family,  so  long  as  the 
family  remained  joint,  and  that  the  four  sons  were 
entitled  to  the  surplus  of  the  property  after  provid- 
ing for  the  performance  of  the  ceremonies  and  fes- 
tivals of  the  idol,  and  the  provisions  in  the  will  for 
maintenance  ;  secondly,  that  the  fact  of  the  divi- 
sion of  the  income  arising  out  of  the  testator's  estate 
among  the  members  of  the  family  after  the  testa- 
tor's death  did  not  constitute  a  division  of  the 
family.  One  of  the  sons  of  the  testator  died, 
leaving  three  sons,  one  of  whom  also  died  without 
issue,  leaving  a  widow.  Held,  further,  that  the 
direction  contained  in  the  will  that  the  property 
should  go  in  the  male  line  did  not  exclude  the  widow 
of  the  grandson  of  the  testator,  and  that  the  widow 
was  entitled  to  a  third  share  of  a  fourth  part  of  the 
property  and  accumulations,  without  prejudice  to 
her  right  as  a  Hindu  widow,  when  the  property 
should  be  divided,  Sonatfn  Bysack  v.  Juogut- 
soondree  Dosseb       .         .       8  Moo.  L  A.  66 


17. 


Bequest  for  religious  pur- 


tion — Bequest  to  idol — Eight  of  widow  to  mainten- 
ance.   Although  the  Courts  in  India  recognize  the 


poses — Legacy  by  an  undivided  father  of  a  Hindu 
family.  A  Hindu  made  his  will,  whereby  he  be- 
queathed R600  to  supply  a  silver  image  for  a 
pagoda,  and  died  leaving  the  defendant,  his  un- 
divided adopted  son,  him  surviving.  He  was  not 
shown  to  have  been  possessed  of  any  separate  pro- 
perty. In  a  suit  by  the  trustee  of  the  pagoda  to 
recover  the  above  amount : — Held,  that  the  legacy 
was  not  binding  on  the  defendant.  Rathnam  v. 
SivASUBRAMANiA         .        I.  Ii.  R.  16  Mad.  353 


18. 


Power  to  dispose  by  will^ 


Paternal     grandmother    inheriting    property    from 
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.1HINDU  LA-W— WILL— cowW. 

1.  POWER  OF  DISPOSITION— cowid. 

(a)  Generally — contd. 

■maiden  grand-daughter — Estate  taken  hy  grandtnother. 
A  paternal  grandmother  in  Gujarat,  inheriting 
moveable  and  immoveable  property  from  her 
maiden  grand-daughter,  takes  an  absolute  interest 
in  such  property,  and  on  her  death  the  property 
goes  to  her  heir  and  not  to  the  heir  of  the  grand- 
daughter and  the  grandmother  can  dispose  of  such 
property  by  will.  Gandhi  Maganlal  Matichand 
V.  Bai  Jadab  .         .        I.  L.  R.  24  Bom.  192 

19.  Will    omitting    to  provide 

for  "Widow — Validity  of  will.  Semhle  :  The  will  of 
a  Hindu  would  not  be  invalidated  merely  by  its 
omitting  to  provide  for  his  widow.  Vallinayagam 
Pillai  v.  Pachche       .         .         .1  Mad.  326 

20.  Omission  to  provide  main- 
tenance for  brother's  widow — Validity  of 
will.  A  will  is  not  invalidated  by  the  circumstance 
that  another  than  the  devisee  is  competent  to 
confer  a  greater  amount  of  spiritual  benefit  upon 
the  testator,  nor  on  the  ground  of  its  making  no 
provision  for  the  maintenance  of  the  widow  of  the 
testator's  deceased  brother.  Rookmonee  Debia 
V.  Kbishno  Churn  Misseb      .        20  W.  R.  147 

21.  Devise  to  prejudice  of  w^ife 

— Zaminder  without  issue.  By  the  Hindu  law  a 
zamindar  having  no  issue  is  capable  of  alienating 
by  deed  or  will  a  portion  of  his  estate  which  in 
default  of  lineal  male  issue  and  on  intestacy  would 
vest  in  his  wife,  without  her  consent.  Mulraz 
Lachmla  v.  Chalakany  Vencata  Rama 
Jaqanadha  Row        .         .        2  Moo.  I.  A.  54 

T  22. Right  to  deprive  by  will  a 

widow  of  her  share  on  partition — Widoic's 
share  on  partition.  Under  the  Hindu  law  in  Bengal, 
a  person  has  the  right  to  dispose  of  his  property  by 
will  so  as  to  deprive  his  widow  of  her  share  on  parti- 
tion. Bhobunmoyee  Dabea  Chowdhrani  v.  Bam- 
hissore  Acharj  Chowdhry,  S.  D.  A.  Rep.  {I860) 
485y  followed.  Debendra  Coo>lar  Roy  Chow- 
dhry V.   Brojendro  Coomar  Roy  Chowdhry. 

PROSXJNNOMOYI  DaSI  V.   BrOJENDRO  CoOMAR  RoY 

Chowdhry      t    .J^     •       !•  L.  R.  17  Calc.  886 

23.  Will    against    interest  of 

widow  and  reversioner — Inofficious  will. 
The  will  of  a  childless  Hindu  giving  power  to  adopt 
a  son,  though  opposed  to  the  interests  of  the  widow 
and  the  next  heir  in  reversion,  is  not  inofficious. 
Saroda  Soondery  Dosse  v.  Tincowry  Nundy 

1  Hyde  228 

24. Effect  on  w^ill  of  subse- 
quent adoption — Validity  of  will.  Where  a 
separated  Hindu  made  a  will  and  subsequently 
adopted  a  son,  the  boy  adopted  and  his  father  being 
aware  of  the  provisions  of  the  will,  in  which  an 
adequate  provisions  was  made  for  the  adopted  son, 
it  was  held  that  the  subsequent  adoption  did  not 
invalidate  the  will.  Vinayak  Narayan  Jog  v. 
-Oovindrav  CmNTAMAN  JoQ  ,  6  Bom.  A.  C.  224 


HINDU  LAW— WILL— con<(?. 

1.  POWER  OF  DISPOSITION— con<(i. 


25. 


(a)  Generally — conid. 

Devise  away  from  remote 


kinsman — Separate  property.  The  title  of  a  remote 
kinsman,  though  heir  of  a  Hindu  testator,  who 
died  without  leaving  issue,  or  any  near  relative  sur- 
viving him,  and  with  whom  that  remote  kinsman 
had  not'  been  united  in  food,  worship,  or  estate, 
cannot  prevail  against  the  title  of  a  devisee  of  that 
testator,  whether  such  property  was  by  the  testator 
self-acquired  or  held  in  severalty,  either  by  virtue 
of  a  partition,  or  of  the  non-existence,  or,  if  any  did 
ever  exist,  the  extinction  of  co-parceners.  Narot- 
TAM  Jagjivan  v.  Narsandas  Hurkisandas 

3  Bom.  A.  C.  6 


26. 


Alienability  by  co-parcener 


of  his  undivided  share  of  ancestral  pro- 
perty— Mitakshara  law.  It  having  been  con- 
tended that  as  a  father  and  his  sons  were  during  his 
life  co-parceners  in  the  family  estate,  one  of  such 
co-parceners  being  able,  according  to  the  decisions 
of  the  Court,  by  act  inter  vivos  to  make  an  alienation 
of  his  undivided  share  binding  on  the  others,  it 
followed  that  the  father  might  dispose  by  will  of 
his  one-third  share.  Held,  that,  under  the  Mitak- 
shara law  as  received  in  Bombay,  the  father  could 
not  dispose  of  his  one-third  share  by  will.  »The 
doctrine  of  the  aUenability,  by  a  co-parcener,  of 
his  undivided  share,  without  the  consent  of  his  co- 
sharers,  should  not  be  extended,  in  the  above 
manner,  beyond  the  decided  cases.  The  Bombay 
Court  had  ruled  that  a  co-parcener  could  not,  with- 
out his  co-sharer's  consent,  either  give  or  devise  his 
share,  and  that  the  alienation  must  be  for  value. 
The  Madras  CtfUrt  had  ruled  that,  although  a  co- 
parcener could  alienate  his  share  by  gift,  that  right 
was  itself  founded  on  the  right  to  partition,  and 
died  with  the  co-parcener,  the  title  of  the  other 
co-sharers  vesting  in  them  by  survivorship  at  the 
moment  of  his  death.  Without  a  decision  as  to 
which  of  these  conflicting  views,  in  regard  to  aliena- 
tion by  gift,  was  correct,  the  principles  upon  which 
the  Madras  Court  had  decided  against  the  power  of 
alienation  by  will  were  held  to  be  sound  and  suffi- 
cient to  support  that  decision.  Lakshman  Dada 
Naik  v.  Ramchandra  Dada  Naik 

I.  L.  R.  5  Bom.  48 
L.  R.  7  I.  A.  181 

Affirming  the  decision  of  the  High  Court  in  s.c. 

I.  L.  R.  1  Bom.  561 

27. Power  of    co-parcener  to 

dispose  of  ancestral  property.  In  a  suit  by 
an  adopted  son  to  set  aside  a  will  made  by  his  father 
disposing  of  immoveable  ancestral  property : — 
Heldy  that  the  will  was  of  no  efeect  as  a  valid  devise 
of  property.  At  the  moment  of  death  the  right  of 
survivorship  was  in  conflict  with  the  right  by 
devise,  and  the  right  by  survivorship,  being  the 
prior  title,  took  precedence  to  the  exclusion  of  that 
by  devisee.     Vitla  Butten  v.  Yamenamma 

8  Mad.  6 
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:HINDU  LAW— Wllili— con<(f. 

1.  POWER  OF  DISPOSITION— cjwfd. 

(a)  Generally — condd. 

See     GooBOOVA    Butten    v.    Narbainasawmy 
BuTTEN      ....        8  Mad.  13  note 


28. 


Devise  against  interest  of 


unborn  son — Right  of  unborn  son  to  ancestral  pro- 
perty. According  to  the  Hindu  law  which  obtains 
in  the  Madras  Presidency,  the  right  of  a  son  in  the 
womb  to  ancestral  property  cannot  be  defeated  by 
a  will  or  gift.  Quoere  :  Whether  this  rule  would 
govern  the  case  of  an  alienation  for  value.  Minak- 
SHi  V.  ViRAPPA       .         .        I.  Ii.  B..  8  Mad.  89 


29. 


(&)  Disherison. 
—  Power  to  disinherit  sons — 


Gift  absolute  to  widow — Absence  of  express  declara- 
tion of  disherison.  A  Hindu  died  leaving  a  widow, 
two  infant  sons  and  a  daughter,  and  having  made  a 
will  in  English,  of  which  the  following  is  the  mate- 
Tial  portion :  "  I  give,  devise,  and  bequeath  unto 
my  wife,  L  D,  and  her  heirs  and  assigas  for  ever,  aU 
my  real  and  personal  estates  and  effects,  and  do 
appoint  my  said  wife  sole  executrix  of  this  my  will." 
Held  (reversing  the  decision  of  Macpherson,  J.), 
that  the  wife  took  an  absolute  estate  with  full 
power  of  alienating  the  property,  and  not  merely 
as  trustee  and  manager  for  the  infant  sons.  It  is 
not  necessary  that  there  should  be  an  express  de- 
claration of  the  testator's  desire  or  intention  to 
disinherit  his  sons  if  there  is  an  actual  gift  to  some 
other  persons  expressed  in  clear  and  unequivocal 
words.  Pbosunno  Coomar  Ghose  v.  Tarruck- 
NATH  Sircar       .         .         .         10  B.  L.  R.  267 

s.c.  Tarfcknath  Sirkar  v.   Prosunno  Coomar 
Ghose 19  W.  R.  48 

But  see  Rooplal  Khettry  v.  Mohima  Churn 
Roy       .         .         .         .    10  B.  L.  R.  271  note 


30. 


Nuncupative  will 


— Disinherison  of  an  undivided  son.  Under  Hindu 
law,  a  father  has  power  by  a  nuncupative  will  to 
dispose  of  self -acquired  immoveable  property  as  he 
pleases  and  to  the  complete  disinheriting  of  an 
undivided  son.     Subbayya  v.  Surayya 

I.  L.  R.  10  Mad.  251 


31. 


Pow^er  to  disinherit  heir — 


Reddi  caste.  A  father-in-law,  although  of  Reddi 
caste,  cannot  disinherit  his  heir  in  favour  of  his  son- 
in-law.     Tayumana  Reddi  v.  Pebfmal  Reddi 

1  Mad.  51 


32. 


Provision      for 


disherison  on  change  of  religion.  A  will  that  pro- 
vides for  an  heir  becoming  disinherited  on  changing 
his  religion  does  not  apply  to  the  case  of  a  Hindu 
becoming  a  Vedantist,  nor  does  that  form  of  Hin- 
duism incapacitate  him  from  being  a  manager. 
Anund  Coomar  Gangooly  v.  Rakhal  Chunder 
Roy 8W.  R.  278 


33. 


Intention  to  dis- 


HINDU  liAW— WILL— con/i. 

1.  POWER  OF  DISPOSITION— concW. 

(6)  DiSHEEisoN — concld. 

In  the  exercise  of  the  testamentary  powers  amongst 
Hindus,  the  intention  to  disinherit  must  be  clear 
and  unambiguous.  Mere  bequests  of  special 
portions  of  the  testator's  estate  to  the  heir,  without 
language  of  disherision,  do  not  exclude  him  from 
the  undisposed  of  residue.  Lallubhai  Bapubhai 
V.  Mankuvabbai     .         .      I.  L.  R.  2  Bom.  388 


34. 


Power   to    disinherit    one 


son  in  favour  of  another  —Gift  or  bequest  to  oru 
son  to  exclusion  of  others.  A  Hindu  governed  by 
the  Mitakshara  law,  who  has  two  sons  undivided 
from  him,  cannot,  whether  his  act  be  regarded  as  a 
gi,ft  or  a  partition,  bequeath  the  whole,  or  almost 
the  whole,  of  the  ancestral  moveable  property  to 
one  son  to  the  exclusion  of  the  other.  Ramchandra 
Dada  Naik  v.  Dada  Mahadev  Naik,  1  Bom.  A  p.  76, 
distinguished  and  explained.  Lakshman  Dada 
Naik  v.  Ramchandba  Dada  Naik.  Ramchandba 
Dada  Naik  v.  Lakshman  Dada  Naik 

I.  L.  R.  1  Bom.  561 

s.c.  on  appeal  to  the   Privy   Council,   aflirming 
the  decision  of  the  High  Court 

L  L.  R.  5  Bom  48 


35. 


--  Law  of  Western 


inherit  how  shown — Exclusion  from  residuary  estate. 


India.  In  estates  in  which  the  ordinary  Hindu  law 
of  inheritance  administered  in  Western  India 
applies,  it  is  not  competent  to  a  father  to  dispose  of 
his  ancestral  property  to  one  son  to  the  prejudice 
of  the  others.  Bhujangbav  bin  Davalatbav 
Ghorpade  v.  Malojirav  bin  Davalatbav  Ghor- 
PADE        ....         5  Bom.  A.  C.  161 

See  the  case  of  Ganendba  Mohan  Tagobe  v. 
Upendra  Mohan  Tagore    4  B.  L.  R.  O.  C.  103 

in  which  it  was  held  that  the  son  cannot  be  disin- 
herited by  words  expressing  he  is  not  to  take  any 
benefit  under  the  will.  He  would  take  by  right  of 
inheritance  whatever  is  not  validly  disposed  of. 
The  Privy  Council,  without  deciding  whether  a  son 
could  be  deprived  of  maintenance,  considered  an 
adequate  provision  had  been  made  for  4him. 
JoTiNDRA  Mohan  Tagore  v.  Ganendba  Mohan 
Tagore  .  9  B.  L.  R.  377  :  18  W.  R.  359 
L.  R.  I.  A.  Sup.  Vol.  47 

Mere  bequest  of  special  portions  of  the  testator's 
estate  to  the  heir  without  language  of  disherison 
does  not  exclude  him  from  the  undisposed-of  resi- 
due.    Toolsby  Das  Ludha  v.  Premji  Tricumdas 

I.  L.  R  13  Bom.  61 


2.  NUNCUPATIVE  WILLS. 

Validity      of     nuacupative 


will— Hindu  Wills  Act  {XXI  of  1S70).  A  nuncu- 
pative will,  or  a  vorbil  b)quo?t,  of  his  separate 
ptoperty,  made  by  a  separated  Hindu,  beyond  the 
limits  of  the  ordinary  original  jurisdiction  of  the 
High  Court  of  Bombay,  and  not  relating  to  any 
immoveable  property  to  which  the  Hindu  WiU 
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2.  NUNCUPATIVE  WILLS— coti^. 

Act  (XXI  of  1870)  applies,  is  valid.  Bhagvan 
Dallabh  v.  Kala  Shankab 

I.  Ii.  R.  1  Bom.  641 

2. Po'wer  to  make  nuncupa- 
tive will — Moveable  and  immoveable  'property. 
A  Hindu  may  make  a  nuncupative  will  of  property 
whether  immoveable  or  moveable.  Skinivasammal 
(Cbinivasammal)  v.  Vijayammal    .     2  Mad.  37 

3,  .  Disherison  of  son — Powers  cf 
disposition  by  nvnd'pative  willSelf -acquired  pro- 
perty. Qucere  :  Whether,  under  Hindu  law,  a  father 
has  power  by  a  nuncupative  will  to  dispose  of 
self-acqujred  immoveable  property  to  the  complete 
disinherison  of  a  son.     Subbayya  v.  Chellamma 

I.  L.  R.  9  Mad.  477 

4, .. Disherison  of  an  undivided 

son.  Under  Hindu  law,  a  father  has  power  by 
a  nuncupative  will  to  dispose  of  self-acquired 
immoveable  property  as  he  pleases  and  to  the  com- 
plete disinheriting  of  an  undivided  son.  Subbayya 
V.  SuBAYYA         .         .        I.  L.  B.  10  Mad.  251 


5. 


—  Construction    of   a    varas- 


patra.  In  1847  A,  a  Hindu  widow,  executed  in 
favour  of  .B  a  varaspatra  (a  deed  of  heirship)  in  the 
following  terms :  "  My  husband  has  died.  We 
have  no  issue,  and  you  are  a  son  of  my  husband's 
cousin.  Taking  this  into  consideration,  my  hus- 
band expressed  his  wish,  when  he  was  on  the  point 
of  death,  that  all  the  houses  and  shops  situate  in 
Poona,  except  the  house  at  Benares,  should  be  given 
to  you,  and  that  you  should  be  made  owner  of  all 
money-dealings  connected  with  Poona.  I  there- 
fore, in  obeying  his  command,  pass  this  deed  of 
heirship  to|'you,  and  make  you  owner  of  all  the  pro- 
perty mentioned  above  like  our  son.  You  therefore 
enjoy  the  property  in  your  name  joyfully."  Held, 
that  the  varaspatia  was  evidence  of  a  nuncupative 
will  by  A*s  husband  in  favour  of  B.  Such  a  will 
by  a  Hindu  would  be  quite  effectual,  except  in 
cases  governed  by  the  Hindu  Wills  Act  (XXI  of 
1870).  Habi  Chintaman  Dikshit  v.  Mobo  Laksh- 
MAN         .        .         .         .    I.  L.  R.  11  Bom.  89 

e.  — Proof  of  nuncupative  will — 

Finding  as  to  factum  of  will.  It  was  observed  that 
a  person  who  rests  his  title  on  so  uncertain  a  found- 
ation as  the  spoken  words  of  a  man  since  deceased 
is  bound  to  allege,  as  well  as  to  prove,  with  the 
utmost  precision,  the  words  on  which  he  relies,  with 
every  circumstance  of  time  and  place.  The  finding 
below  as  to  the  factum  of  the  will  in  this  case  was, 
however,  upheld.  Beebpeetab  Sahee  r.  Rajen- 
DER  Pebtab  Sahee       .         .    9  W.  R.  P.  C.  15 

12  Moo.  I.  A.  1 

7.  ■ Written       words 

assented  to,  but  not  signed  by,  testator.  A  testamen- 
tary paper  drawn  up  in  the  lifetime  of  the  testa- 
tor, when,  though  very  ill,  he  was  in  the  full  posses- 
sion of  his  senses,  and  duly  attested  by  the  sub- 
scribing witnesses,  who  depose  that  it  was  drawn 
according  to  the  instructions  of  the  testator,  and 


HINDU  IjAW— Wllili— cowfcf. 

2.  NUNcfjPATIVE  WILLS— cmdd, 

that  he  in  their  presence  signified  his  assent  thereto, 
was  held  to  be  sufficient  under  Hindu  law.  Tara 
Chand  Bose  v.  Nobeen  Chtjndeb  Mitteb 

3  W.  R.  138 


8. 


-  Will,     revocation      of,     by 


parol—  Intention  to  destroy  will  not  carried  out. 
The  will  of  a  Hindu  may  be  revoked  by  parol,  and 
where  definite  authority  is  given  by  him  to  destroy 
his  will,  with  the  intention  of  revoking  it,  that  is  in 
law  a  sufficient  revocation,  although  the  instrument 
is  not  in  fact  destroyed.     Pebtab  Nabain  Singh. 

V.    SUBHAO   KOOEB  - 

I.  Ii.  R.  3  Calc.  626  :  1  C.  L.  R.  113      M 
L.  R.  4  I.  A.  228      ^ 


3.  TESTAMENTARY  INSTRUMENTS. 


1. 

will 


Documents     amounting    to- 


Validity  of  will.  8,  a  Hindu,  having  a  wife 
and  one  daughter,  executed  in  his  last  illness  a 
document  attested  by  two  witnesses  as  follows  : 
"  8,  the  proprietor  of,  etc.  Up  to  this  dat«  I  have 
no  son  of  the  body.  Under  these  circumstances, 
the  maUks  of  the  whole  of  my  estate,  real  and  per- 
sonal, are  my  wife,  B  C,  and  my  daughter,  W  G. 
Therefore  I,  considering  this  for  the  purpose  of 
registering  the  names  of  my  wife  and  daughter  in 
substitution  of  my  own  name,  appoint  B  as  my 
attorney.  It  is  proper  that  the  aforesaid  attorney, 
after  presenting  himself  before  the  hazoor,  should 
petition  to  the  above  effect  asking  for  a  mutation. 
Whatever  is  done  in  the  management  of  the  case,  I 
confirm  it  as  my  own  act.  Dated,"  etc.  Three 
days  before  the  death  of  8,  B,  the  person  named  as 
mooktear,  presented  a  petition  of  8  to  the  Collector 
reciting  the  want  of  heirs  male,  and  which  then 
continued  thus  :  "  Under  these  circumstances,  my 
wife,  B  C,  and  my  daughter,  W  C,  are  my  heirs. 
Be  that  as  it  may,  after  my  death  all  my  property, 
paying  revenue  to  Government  or  rent-free,  will 
devolve  upon  my  aforesaid  wife  and  daughter ; 
consequently,  keeping  this  in  view,  I  file  this  peti- 
tion to  you,  praying  that,  on  striking  off  my  name, 
the  names  of  B  C",  m>  wife,  and  W  C,  my  daughter, 
be  substituted  for  my  name  as  proprietors  in  regard 
of  the  estate,  revenue-pa3dng  and  rent-free,  in  the 
books  of  mutation  and  the  Collectorate  papers, 
and  may  remain  current  from  this  date."  Held,. 
that  these  two  documents  constituted  a  disposi- 
tion of  his  property  by  <S  by  a  testamentary  instru* 
ment,  valid  according  to  Hindu  law  ;  and  that  upon 
the  death  of  8  his  wife  and  daughter  acquired  a 
joint  interest  in  the  property.  Kooldebnabain 
Shaheb  v.  Wooma  Coomabbb 

Marsh.  357  :  2  Hay  370 


2. 


Deed      of     permission     to 


adopt — Absence  of  words  of  devise  and  intention  to 
dispose  of  estate.  A  registered  deed  of  permission  to 
adopt,  which  contained  no  words  of  devise,  was 
held  not  to  be  of  a  testamentary  character,  there 
appearing  no  intention  on  the  part  of  the  maker 
that  the  document  should  contain  any  disposition* 
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of  his  estate,  except  so  far  as  such  disposition  might 
result  from  the  adoption  of  a  son  under  it.  Bhoo- 
BUN  MoYE  Debia  V.  Ram  Kishore  Achabjee 

3  W.  R.  P.  C.  15 :  10  Moo.  I.  A.  279 

3.  — — Will  of  a  Hindu  in  favour  of 

his  -wife  made  on  his  taking  a  son  in 
adoption.  A  Hindu,  on  taking  a  son  in  adoption 
executed  a  "  settlement  as  to  what  should  be  done 
by  my  adopted  son  and  my  wife  after  my  lifetime," 
providing  that  on  an  event,  which  happened,  the 
wife  should  enjoy  certain  land  for  life  in  lieu  of 
maintenance.  In  a  suit  by  the  widow  of  the  exe- 
cutant against  the  adoptive  son  for  possession  of 
the  land  : — Held,  that  the  instrument  was  a  will. 
Lakshmi  v.  Subramanya 

I.  L.  R.  12  Mad.  490 


4.  ATTESTATION  AND  PKOOF  OF  WILLS. 


1. 


Unattested    will — E^ect     of 


'probate..  Before  the  Hindu  Wills  Act,  the  will  of  a 
Hindu  in  writing  signed  by  him,  but  not  attested 
by  witnesses,  admitted  to  probate,  and  held  to 
operate  to  pass  not  only  moveable  but  also  immove- 
able property.  Manchabji  Pestanji  v.  Narayan 
Lakshamanji       ....       1  Bom.  77 


2. 


Signature — Rules 


of  documentary  evidence.  A  will  by  a  Hindu  is  not 
invalid  because  the  text  of  it  was  not  written  by 
the  testator  himself,  and  because  his  signature  is 
not  attested.  The  rules  of  Hindu  law  relating  to 
documentary  evidence  are  not  to  be  applied  strictly 
in  the  case  of  wills.  Radhabai  bin  Ramji  v. 
Ganesh  Tatya  Gholap      .     I.  L.  R.  3  Bom.  7 


3. 


Signature — Formalities        of 


making  will.  The  will  of  a  Hindu  in  the  mofussil 
before  the  Hindu  Wills  Act  need  not  have  been 
signed  by  the  testator,  or  made  with  any  particular 
formality ;  all  that  was  requisite  was  that  it  be  a 
complete  instrument,  and  express  the  deliberate 
intentions  of  the  testator.  Vinayak  Nabayan 
Jog  v.  Govindrav  Chintaman  Jog 

6  Bom.  A.  C.  224 


4. 


Proof     of     w^ill — Inofficious 


will.  A,  a  Hidnu,  died,  leaving  two  grandsons,  B 
and  C,  to  whom  his  estate  descended.  They  were 
joint  in  food,  worship  and  estate.  The  property 
was  wholly  situate  in  Bengal,  and  the  family,  who 
originally  came  from  the  Western  Provinces,  had 
long  been  resident  there.  C  died  leaving  his  widow 
D  and  his  brother  B  surviving  him.  B,  who  was 
manager,  died  2^  years  after  C.  After  B^s  death, 
D  brought  her  suit  to  establish  her  right  as  widow 
of  (7  to  a  moiety  of  the  family  property.  The  re- 
presentatives of  B  set  up  an  instrument,  which 
they  alleged  to  be  the  will  of  C  whereby  he  be- 
queathed his  share  to  B,  reserving  the  maintenance 
to  D.  The  Judge  of  the  Zillah  Court  of  Nuddea 
held  that  the  alleged  will  of  C  was  genuine,  and 
dismissed  D'«  suit.     The  High  Court,  on  appeal, 
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4.  ATTESTATION  AND  PROOF  OF  WILLS— 
condd. 

held,  (i)  that  D  ought,  firstly  to  have  shown  her 
title  to  sue, — i.e.,  having  admitted  the  family  came 
from  Mithila,  she  ought  to  have  shown  that  they 
Were  no  longer  governed  by  the  Mitakshara  law ; 
(ii)  that  for  several  generations  the  rule  of  inherit- 
ance had  been  according  to  the  Dayabhaga ;  (iii) 
that  the  alleged  will  was  not  proved  (there  waa 
evidence  before  the  Court  of  the  factum  of  the  will 
adequate  to  the  proof  of  an  ordinary  will,  but  the 
Court  held  that  this  evidence  was  outweighted  by 
the  internal  improbabilities) ;  (iv)  that  if  the  rule  of 
inheritence  was  not  according  to  the  Dayabhaga,  the 
win  was  inofficious.  On  appeal  to  the  Privy  Council : 
— Held,  first,  it  would  be  a  rash  conclusion  on  the 
state  of  the  evidence  in  the  case  to  suppose  a  pre- 
ference of  the  law  of  Bengal  hkely  to  be  operative 
on  the  mind  of  the  testator ;  and  therefore  there 
was  no  foundation  for  treating  the  will  aa  inoflS- 
cious.  Second,  it  was  not  necessary  to  decide 
whether  the  rule  of  inheritance  was  according  to 
the  Dayabhaga  or  the  MitaksEara.  Third,  the 
evidence  was  adequate  to  the  proof  of  an  ordi- 
nary will,  and  there  was  no  internal  improbability 
of  the  will  sufficient  to  discredit  it.  Suebndra 
Nath  Roy  v.  Hiram ani  Barmani 

IB  L.  B.  P.  C.  26  :  10  W.  B.  35 
12  Moo.  L  A,  81 


5. 


Proof   of    execu- 


tirni  of  will — Handwriting.  By  will  dated  in  1847 
a  testator  directed  his  property  to  be  held  in  a 
particular  way,  and  gave  his  widow  power  to  adopt. 
In  1848  she  adopted  a  son  under  the  will,  with  the 
knowledge  of  the  members  of  the  family,  and  the 
will  was  for  a  period  of  twenty-seven  years  generally 
recognized  and  acted  on  by  the  testator's  family. 
The  Judicial  Committee  held  (reversing  the  decree 
of  the  High  Court),  in  accordance  with  the  finding 
of  the  Principal  Sudder  Ameen,  that  the  will  waa 
proved.  Where  a  will  was  executed  by  the  testator 
signing  with  the  Bengah  letter  "  M  "  and  it  was 
argued  that  the  testator  being  in  very  weak  health, 
the  firm  way  in  which  the  "  M  "  was  written  threw 
discredit  upon  it,  the  Judicial  Committee  preferred 
the  decision  of  the  native  Judge  on  this  pomt  to 
that  of  the  English  Judges  of  the  High  Court,  and 
expressed  doubt  as  to  the  value  of  the  style  of  such 
writing  as  evidence  in  favour  of  the  will  bemg 
forged  Rajendra  Nath  Haldar  r.  Jaoendr^ 
NATH  HA^BAR^  ^  .^  o.' 41 :  14  M^ooWoT 

6.  CONSTRUCTION  OF  WILI^. 

(o)  General  Rules. 

1    .  Ascertaining     meaning    of 

testator  in  particular  phrase.  To  ascertain 
the  meaning  intended  to  bo  applied  to  a  particular 
nhrase,  it  is  necessary,  first,  to  consider  tho  worda 
of  the  wiU  and  next  the  surrounding  circumstances, 

8k 


I 
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5.  CONSTRUCTION  OF  WILLS— contd. 

(a)  GE]«raEAL  Rtjles — contd. 

which  may  affect  the  testator's  meaning.  Soorjee- 
money  Dosset  v.  Dsnobundoo  Midlick,  6  Moo. 
I.  A.  526,  referred  to.  BHuaaoBUTxr  Pbosoxno 
Sbst  v.  Gooroo  Pbosonxo  Sex 

I.  L.  R.  25  Calc.  112 


2. 


Statute      of     suparstitious 


uses — Inapplicability  of  English  law  to  Indian  wills. 
The  English  law  as  to  superstitious  uses  does  not 
apply  in  the  Courts  in  India.  Advocate- General 
V.  ViSHVANATH  Atmaram         .         7  Bom.  Ap.  9 

JUDAH  V.  JUDAH  .  .  ,      5  B.  L.3R.'433 

3. Necessity   of  -words  of  in  - 

heritanca — Interest  in  freehold  estate.  No  word^ 
of  inheritance  are  requisite  to  continue  to  his  heirs  a 
Hindu's  interest  in  a  freehold  estate.  Anund- 
MONBY  DossEB  V.  DoB      .         4  W.  B,.  p.  C.  51 

8  Moo.  I.  A.  43 


4. 


—   Person    in 


existence     at 
competent      to     take 


death  of  testator — Person 

under  a  will.  The  doctrine  laid  down  by  the  Privy 
Council  in  the  Tagore  Case,  9  B.  L.  R.  377,  that 
only  a  person,  either  in  fact  or  in  contemplation  of 
law,  in  existence  at  the  death  of  a  testator  can  take 
under  his  will,  is  a  general  principle  of  Hindu  law 
applicable  as  well  to  Hindus  governed  by  the  law  of 
the  Mitakshara  as  to  those  governed  by  the  Daya- 
bhaga.     Mangaldas  Nathctbhov  u.  Krishvabai 

I.  L.  B.  6  Bom.  38 


5. 


Devise    to      persons     who 


•would  be  heirs  —Nature  of  interest  taken  by 
them.  Quaere :  Whether  when  a  Hindu  devises  to 
his  sons  property  which,  in  the  absence  of  such 
devise,  they  would  take  as  his  heirs,  the  sons  shall 
be  considered  to  take  as  devisees  or  as  heirs. 
Valoo  Chettt  v.  Sooryah  Chetty 

I.  L.  B.  2  Mad.  252 

Q'  Bule  of  English  law  as  to 

undisposed- of  residue  —Executor— Disherison. 
The  rule  of  English  common  law,  that  the  undis- 
posed of  residue  of  personal  estate  vests  in  the  exe- 
cutor beneficially  does  not  apply  to  the  will  of  a 
Hindu  testator  in  India.  Lallubhai  Bapubhai  v. 
Mankuvarbai       .        .       I.  L.  B.  2  Bom,  388 


7. 


Misdescription  of  legatee  — 
The  holder  of  an  impartible  estate  may  alienate  it 
by  will  to  the  same  extent  that  he  may  alienate  it 
by  gift  inter  vivos.  A  testator  made  a  bequest  to 
A  B,  my  avurasa  son,"  knowing  that  ^  5  was  not 
his  avurasa  son.  Held,  that  the  misdescription  was 
immaterial,  and  that  A  B  took  the  bequest.  Court 
OP  Wards  v.  Venkata  Surya  Mahipati  Rama- 
KRisHNA  Rau       .         .      I.  L.  E.  20  Mad.  167 


X     — ^ii^i Intention  of  testator— .¥ttoifc. 

eMra—mU,  construction  of^ Voidability  of  restric 
twm  and  qwiliflcations  imposedr—Bequestr—Trust-^ 
Rtghi  of  Smt—Limitation—Doubtful  righl—Com. 
fromtse.     When  from  the  terms  of  a  wiU  taken 


*   HINDU  LAW— WILL-confef. 

5.  CONSTRUCTION  OF  WILLS— con«. 

(a)  General  Rules— co7»«d. 

as  a  whole,  the   intention  of   the  testator,  to  be- 
queath an7estate  of  inheritance   is  manifest,   the 
mere  fact  of  some  of  the  restrictions  and    qualifi- 
cations imposed  by  the  will    being  void  does  not 
affect  the  validity  of  the    estate  conveyed  by  it. 
Rai  Kishori  Dasi  v.  Debendra  Nath  Sircar,  I.  L.  R. 
15  Calc.  409  :  L.   R.  15  I.  A.  37 ;  Lalit    Mohan 
Singh  Roy  v.  Chukhun  Lai   Roy,  I.  L.  R.  24   Calc. 
834  :  L.  R.  24  I.  A.  76  ;    and  Rai  Bishenchand  v. 
Asmaida  Koer,  I.  L.  R.  6  All.  560  :  L.  R.  11   I.  A. 
164,  followed.     Shookmoy  Chandra  Das  v.  Monohari 
Dassi,  I.  L.  R.  11  Calc.    684  :    L.  R.  12  I.  A.  103, 
distinguished.     A  Hindu  governed  by  the  Mitak- 
shara law  is  competent  to  maintain  a  suit  for  parti- 
tion of  an  ancestral  property  even  when  his  father 
and  grandfather  are  both  alive,  if  they  allow  the 
property  to  be  wasted  and  the  plaintiff's  interest 
imperilled.      Suraj    Bunsi    Koer    v.    Shea   Persad 
Singh,  I.  L.  R.  5  Calc.  148  :    L.    R.  6  I.  A.  88  ; 
Jogul  Kishore  v.  Shib  Sahai,  I.  L.  R.    5  All.  430  ; 
and  Svbba  Ayyar  v.  Oanasa  Ayyar,  I.  L.  R.  18 
Mad.   179,   followed.     Apaji  Narhar  Kvlkarni  v. 
R%m  Chanira  Ravji  K'dkarni,  I.  L.    R.   16  Bom. 
29,  dissented  from.     When  a  deed  of  relinquish- 
ment operating  to  extinguish  the  plaintiff's  right 
to  a  property  is  not  void  ab  initio,  if  it  is  not  set 
aside  by  a  suit  brought  within  the  period  of  three 
years  prescribed  by  law,  the  plaintiff's  right  to  the 
property,  if  any,  is  barred.     Raghiibar  Dyal  Sahu  v. 
Bhikya  Lai  Misser,  I.  L.  R.  12  Calc.  61,  and  Mai- 
karjun  v.  Narhar i,  I.  L.  R.  25  Bom.  337  :  L.  R.  27 
I.  A.  216,  followed.  Sham  Lai  Mitra  v.  Amarendra 
Nath  Rose,  I.  Z.   R.  23  Cak.  460,  distinguished. 
The  compromise  of  a  doubtful  right  is  a  sufficient 
foundation  for  an  agreement  amongst  the  members 
of  a  family,  and  shall  be  binding  on  them.  StapiU 
ton  V.  Stapilton,  1  Wh.  &   Tud.  223   {7th  edition) , 
followed.     Cordon  v.   Cordon,  3  Swanst  400,  and 
Bibee  Solomon  v.  Abdool  Azeez,   I.  L.  R.  6  Calc. 
687,  distinguished.     Rameshwar  Prosad  Sinoh  v. 
Lachmi  Prosad  Singh  (1904) 

I.  L.  B.  31  Calc.  Ill 


9. 


Partition   between 


father  and  sons — StipulaHon  that  father  and  junior 
wife  should  "  hold  and  enjoy  "    the  father's  share — 
Effect — Construction  of  gifts  to   wives  under  Hindu 
law.     The  general  rule  of  Hindu  law  with  regard  to 
the  construction   of  gifts  by  Hindus  in  favour  of 
their  wives  is  that  the  wife  should  not  be  deemed  to 
take  an  absolute  estate  ;  unless  it  is  clear  that  this 
was  the  intention  of  the  donor.     By  a  deed  of  parti- 
tion, entered  into  between  a  father  and  his  sons  by 
senior  wife,  after  a  recital  that  the  junior  wife  had 
no  issue  up  to  date,  it  was  declared  that  the  father 
and  his  junior  wife  should  hold  and  enjoy  certain  of 
the  family  properties  perpetually  from  that  day 
forward  from  generation  to  generation  with  powers 
of  alienation  by  sale,  gift,  mortgage  or  otherwise. 
Held,  that  the  parties  intended  that  the  junior  wife 
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5.  CONSTRUCTION  OF  WILLS— contd. 

(a)  Genebal  Rules— cow^i. 

should  acquire  an  estate  in  the  properties.  The 
fact  that  she  may  not  have  been  a  co-parcener  was 
immaterial.  It  was  competent  for  the  co-parceners, 
who  Were  entitled  to  participate  in  the  partition,  to 
agree  that  the  share  of  one  of  the  co-parceners 
should  be  held  jointly  or  in  common  with  a  party, 
who  otherwise  would  not  have  been  entitled  to 
participate  in  the  partition.  Jogeswar  Narain  Deo 
V.  Ram  Chundra  Dutta,  I.  L.  R.  23  Cole.  6/0, 
followed.  Seshayya  v.  Narasamma,  I.  L.  R.  22 
Mad.  337,  distinguished.  Held,  also,  that  the 
junior  wife  took  as  a  tenant  in  common  with  he» 
husband,  and  that  after  the  death  of  the  latter, 
she  was  entitled  to  a  moiety  of  the  property. 
MuTHiJ  Meenakshi  Ammal  v.  Chexdra  Sekh4.ra 
Atyar  (1904)       .         .       I.  L.  R.  27  Mad.  498 


10. 


Will,    construc- 


tion of — Effect  of  gift   without    words    of    severance 

to  persons  forming  an  undivided  Hindu,  family 

Gift '  in  equal  shcires  '-^Tenant  in  common — Share  of 
will  pass  to  his  representatives — '  Grandsons  being 
sons '  sons  include   a    grandson  by  adoption — Ana- 
logy between  an  adopted  son  and  an  appointee  under 
a  power.     C  died  in   1881  leaving  him    surviving 
three  sons,  Y  the  plaintiff,  M  the  first  defendant  and 
P.  yP  died  in  1896,  leaving  a  son  B,  who  died  in 
the  same  year.     The  second  defendant  was  the  son 
of  the  first  defendant  M,  the  third  defendant  was 
the  adopted  son  of  the  plaintiff  Y,  and  the  fourth 
defendant  was  the  widow  of  B.     The  second  and 
third  defendants  and  B  were  alive  at  the  time  of  C's 
death  in  1881.     The  third  defendant  was  adopted 
by  the  plaintiff  in  1897.       C  by  his  last  will  and 
testament,  dated  12th  May  1881,  disposed  of  three 
houses  (referred  to  as  Nos.  I,  II  and  III).     The 
disposition  in  regard  to  No.  I  was  in  these  terms, 
"     •  •  •     therefore    my    three    sons    shall 

use  and  enjoy  this  house  from  son  to  grandson  and 
so  on  in  succession  without  power  to  give  as  gift 
or  sell  the  same  " — subject  to  a  piyment  of  a  small 
rent  in  respect  thereof  for  charity.  As  regards 
Nos.  II  and  III  the  will  provided  '  that  out'' of  a 
total  income  of  R560  (being  the  total  amount  of  the 
inoome  of  rent  per  month)  deducting  the  aforesaid 
expenses  of  R181  the  remaining  amount  what- 
ever it  may  be  shall  be  divided  and  paid  by  my 
executors  to  my  three  sons  in  equal  shares  '  . 

.  .  '  my  executors  shall  divide  and  give  away 
these  properties  to  my  own  grandsons  being  my 
sons'  son  after  my  sons  according  to  their  respec- 
tive shares.  My  sons  shall  have  no  right  whatever 
to  give  as  gift  or  to  sell  these  properties.'  The 
plaintiff  brought  this  suit  to  have  the  will  con- 
strued  -.—Held,  per  Sir  Arxold  White,  C.J.,  that 
under  the  will  of  O  house  No.  I  vested  absolutely 
iUjhis  three  sons  as  members  of  a  joint  Hindu  family 
and  that  the  law  of  inheritance  in  undivided  Hindu 
families  applied.  B  having  died  without  male  issue 
his  interest  passed  by  survivorship  to  Y  and  M  to   , 
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6.  CONSTRUCTION  OF  WlLLS-tontd 
(a)  General  Rules— conii. 

the  exclasion  of  his  widow,  the  fourth  defendant. 
Hdd,  further,  that  the  sons  took  a  limited  estate  a« 
tenants  in  common  in  the  income  of  Nos.  II  and 
III  in  the  nature  of  an  estate  for  lives,   which 
I    subsists  till  the  death  of  the  last  survivor,  when  this 
Umited  estate  comes  to  an  end  and  the  provision 
for  the  division  of  the  corpus  will  be  carried  out. 
On  a  proper  construction  of  the  will  such  limited 
I    estate  of  each  son  passed  on  his  death  to  his  repre- 
,    sentatives  and  not  to  the  survivors.     The  interest 
I    of  P  went  to  his  son  B  and  on  B\s  death  his  widow, 
i    the  fourth  defendant,  took  a  widow's  estate  in  her 
husband's  interest.     Bryan    v.  Twigg,  L.  R.  3  Eq. 
\    433,    Pearce   v.    Edmeades,   51   R.    R.    369,    and 
1    M'D&rmott  v.  Wallace,  59  R.  R.  441,  referred  to  and 
I    distinguished.   Held,  also,  that  the  third  defendant, 
the     adopted     son     of    the    plaintiff,    took     an 
[    interest  under  the  will  as  grandson  of  C.     Per 
:    SuBRAHMANiA  Ayyar,  J. — As  regards  item  No.  I 
the  words  from  '  son  to  grandson '  were  words  of 
purchase  importing  a  grant  of  absolute  property 
I    under  the  Hindu  Law  and  the  sons  took  an  absolute 
'■    estate.     Having  regard  to  the  statement  in  the  will 
that  the  testator  formed  an  undivided  family  with 
his  sons,  and  also  to  the  fact  that  in  disposing  of 
the  income  and  corpus  of  items  Nos.  II  and  III  ho 
had  used  the  expressions  '  in  equal  shares  '  and 
'  according  to  their  respective  shares   '  to  indicate 
a  tenancy  in  common,  the  devise  of  item  No.  I 
without  such  qualifying  words  was  clear  eviednce 
of   an   intention,   that  the  sons  should  take  as  a 
Hindu   co-parcenary   with  rights   of   survivorship. 
The  fourth  defendant  therefore  could  claim  no  share 
in  item  No.  I.     Jogeswar  Narain  Deo  v.  R%m  Chund 
Dutt,  L.  R.  23 1.  A.  37,  referred  to  and  distinguished. 
Held,  further,  that  as  regards  items  Nos.  II  and  III 
the  sons  took  an  interest  in  the  income  only  as 
tenants  in  common.     The  gift  of  the  income  being 
in  equal  shares  and  not  limited  to  each  son  for  his 
life,  the  share  of  each  on  his  death  went  to  his 
representatives.     The  fourth   defendant  therefore 
took  the  share  of  her  husband  as  his  heir.     The 
division  of  the  income  among  those  entitled  will  not 
cease  until  the  time  for  the  division  of  the  corpus 
arrives  which  will  not  be  so  long  as  any  of  the  sons 
of  the  testator  is  alive.    Heldt  also,  that  as  regards 
the  corpus  of  items  Nos.  II  and  III  the  words  in 
the  will  '  my  own  grandsons  being  my  sons'  sons  * 
include  a  grandson  by  adoption  and  that  therefore 
the  third  defendant  took  an  equal  share  with  the 
other  two  grandsons.     The  right  of  the  adopted 
son  is  analogous  to  that  of  an  appointee  under  a 
power  given  by  the  donor,  as  regards  the  effectu- 
ation of  the  gift ;  and  the  gift  to  an  appointee  will 
be  good,  if  he  b3  a  person  in  existence  at  the  testa- 
tor's  death.     B%i   Motivahoo   v.    B%i    Matnoobai^ 
L.   B.   24  I.   A.   93,  referred  to.     YarHiRAJULr 
Naidu  v.  Mukunthu  Naidu  (1905) 

I.  L.  H.  28  Mad  363 
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5.  CONSTRUCTION  OF  WILLS— contd. 


11. 


(a)  General  Rules — contd. 

Principles  of  construction 


— Will  of  a  Hindu — Persona  designata — Adoption 
a  condition  precedent  to  taking — Wife,  bequest  to — 
Hindu  law,  provisions  of,  and  Hindu  notions  to 
he  kept  in  mind — Election — Estoppel  as  against 
person  in  possession.  Held,  on  the  construction 
of  a  will,  under  which  a  person  claimed  properties 
left  by  the  testator  as  a  persona  designata  to  whom 
he  alleged  they  were  specifically  bequeathed,  that 
he  testator  assumed  as  a  basis  of  his  deposition 
that  there  was  to  be  an  adoption  of  that  person  as 
his  son,  and  that  that  was  the  essential  condition 
on  which  the  bequest  to  him  was  made.  The  prin- 
ciples of  construction  deducible  from  the  autho- 
rities are  :  (i)  That  the  decision  in  each  case  of  this 
nature  must  depend  on  the  terms  of  the  testamen- 
tary documents,  which  are  in  question  ;  (ii)  that  the 
provisions  of  the  Hindu  law  are  to  be  kept  in  mind 
in  endeavouring  to  carry  out  the  intentions  of  the 
testator  and  that  it  is  not  safe  to  apply  the  English 
principles  against  holding  conditions  to  be  condi- 
tions precedent  in  such  cases  ;  and  (iii)  that  if  on 
an  interpretation  of  the  document  it  appears  that 
the  intention  of  the  testator  was  that  the  fulfilment 
of  a  certain  qualification  was  a  condition  precedent 
to  the  bequest  taking  effect,  then  the  legatee  cannot 
take  the  bequest,  unless  the  condition  be  fulfilled. 
But  if  it  appears  that  it  was  the  intention  of  the 
testator  that  the  legatee  should  take  the  bequest 
irrespective  of  the  condition  and  the  bequest  was 
made  to  the  legatee  specifically,  then  the  bequest 
will  take  effect  even  though  the  condition  be  not 
fulfilled.  The  bequest  to  the  testator's  wife  was 
held  in  this  case  to  confer  on  her  a  life-interest  only. 
Mahomed  Shamsool  v.  Shewakram,  L.  B.  2  I.  A.  7, 
applied.  A  person,  who  elected  to  take  a  legacy 
under  the  will,  was  estopped  from  setting  up  a 
title  contrary  to  its  provisions.  But  when  the 
party  sought  to  be  estopped  was  in  possession  the 
person  asserting  such  estoppel  could  not  succeed 
without  proving  his  own  title.  Probodh  Lal 
KuNDTT  V.  BEARISH  Chandra    Dey  (1905) 

9  C.  W.  N.  309 


12. 


Unregistered  memoraDdum 


of  an  oral  gift — Subsequent  disposal  by  will — 
Presumption  of  advancement — Indian  Trusts  Act 
{II  of  1882),  s.  82— Transfer  of  Property  Act  {IV 
of  1882),  s.  123 — Hindu  Law.  A  Hindu  widow 
brought  a  suit  against  the  executor  of  her  husband's 
will  for  a  declaration  that  she  was  the  sole  owner 
of  a  house,  which  was  purchased  in  her  name  by 
her  husband  and  which  was  subsequently  otherwise 
disposed  of  by  her  husband  in  his  will.  Held,  that 
the  plaintiff  had  not  established  her  title  to  the 
house  and  that  the  disposal  by  will  was  valid.     Bai 

MOTIVAHOO  V.  PURSHOTAM  DaYAL  (1905) 

I.  Ij.  R.  29  Bom.  306 


13. 


Gift       over — Defeasance — 


Construction  of  will — Vesting  of  corpus  in  abeyance 
— Executors   and  trustees,  position  of — Adoption — 
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5.  CONSTRUCTION  OF  WILLS— contd. 

{a)  General  Rules — contd.. 

Adoption  of  sons  in  succession.  Where  under  the 
terms  of  a  will  the  corpus  of  the  estate  was  not 
to  vest,  until  the  happening  of  a  certain  event> 
it  would  in  the  meantime  vest  in  the  heir,  and 
on  the  death  of  the  heir  (intestate)  it  would 
devolve  on  his  heir.  Executors  and  trustees  of 
Hindu  wills  executed  before  the  1st  September  1870 
are  merely  managers  and  no  estate  vested  in  them. 
Sarat  Chandra  Banerjee  v.  Bhupendra  Nath  Basu^ 
I.  L.  B.  25  Calc.  103,  followed.  A  clause  of  defeas- 
ance in  order  to  be  operative  must  contain  express 
words  of  necessary  implication  of  a  gift  over  to  a 
definite  person.  The  implication  of  a  gift  over  to 
a  second  adopted  son,  who  may  never  be  adopted^ 
cannot  prevent  the  widow  of  the  first  adopted  son 
from  inher  ting  the  share  taken  by  the  latter* 
Where  a  Hindu  gave  authority  to  his  widow  to 
adopt  sons  to  him  in  succession,  her  power  to  adopt 
a  second  son  would  terminate  on  the  first  adopted 
son  dying  leaving  a  widow  in  whom  the  estate 
became  vested.  Bhoobunnioyee  Debia  v.  Bam- 
kishore  Acharj  Chowdhry,  10  M.  I.  A.  279  :  3  W.  B. 
{P.  C.)  ;  Padma  Kumari  Debt  Choivdhrani  v.  Court 
of  Wards,  I.  L.  B.  8  Calc.  302  ;  Keshav  Bam  Krishna 
V.  Govind  Ganesh,  I.  L.  B.  9  Bom.  94  ;  Thayammal 
V.  Venkatarama,  I.  L.  B.  10  Mad.  205  :  L.  B.  14 
I.  A.  67,  and  Tara  Churn  Chatter ji  v.  Surcsh  Chunder 
Mukerji,  I.  L.  B.  7  Calc.  122,  followed.  Amulya 
Charan  Sen  v.  Kali  Das  Sen  (1905) 

I.  L.  B.  32  Calc.  861 

14. Title  acquired  under  will 

of  deceased -"Wife — Property  devised  subject  to 
mortgages — Compromise  of  claims  of  reversioners 
to  estate  of  wife's  father — Nature  of  devisee's  title  not 
thereby  altered.  One  Munni  Lal  died  leaving  certain 
property,  of  which  his  widow  Jasoda  Kunwar  took 
possession.  Jasoda  Kunwar  died  leaving  the  pro- 
perty by  her  will  to  her  daughter  Anpurna,  who 
also  died  after  making  a  will  leaving  the  property  in 
question  to  her  husband  Ram  Shankar  Lal,  Both 
the  wills  provided  that  the  devisee  was  to  pay  off 
certain  incumbrances  existing  on  the  proi)erty. 
After  the  death  of  Anpurna  the  property  was 
claimed  by  the  reversionary  heirs  to  Munni  Lai's 
estate,  but  this  claim  was  settled  by  a  compromise 
by  which  Ram  Shankar  Lal  gave  certain  land  to  the 
claimants  in  consideration  of  their  entirely  with- 
drawing their  claim  to  the  rest  of  the  property. 
Held,  that  the  compromise  did  not  convey  to  Ram 
Shankar  Lal  the  title  of  the  reversioners  ;  but  that 
he  took  under  the  will  of  his  wife  and  could  not 
therefore  raise  any  defence  to  a  suit  for  sale  brought 
by  the  mortgagees  which  Jasoda  Kunwar  or 
Anpurna  could  not  themselves  have  raised.  Bani 
Mew  Kunwar  v.  Bani  Hulas  Kunwar,  L.  B.  1  I.  A. 
157  ;  Gobinda  Krishna  Narain  v.  Abdul  Qayyum^ 
I.  L.  B.  25  All.  54f\  and  Bache  Kunwar  v.  Dha- 
ramdas,  I.  L.  B.  28  All.  352,  referred  to.  Ram 
Shankar  Lal  r.  Ganesh  Prasad  (1907) 

L  Ii.  B.  29  All.  451 
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5.  CONSTRUCTION  OF  WILLS- contd. 


15. 


(a)  General  Rules — condd. 

Document  containing  direc- 


tions, if  will — ConstrvAition — Operation  after  death 
— Revocdbility.  A  document  which  contains  direc- 
tions regarding  the  executant's  property  after 
his  death  which  in  certain  circumstances  may 
be  revoked,  is  a  will.  Instruments  not  drawn 
by  professional  men  should  be  liberally  construed. 
The  document  in  question  in  this  case  would  be 
ineffective  as  an  instrument  of  transfer  of  immove- 
able properties  owing  to  the  properties  not  being 
specified  in  it,  but  would  be  given  effect  to  if  it 
were  a  will.  Held,  that  the  document  was  a  will. 
Ram  Mani  Dasi  v.  Ram  Gopal  Shaha  (1908) 

12  C.  W.  K".  942 

16. Widow's  right  to  share  on 

partition — Direction  as  to  management  of  pro- 
perty— Gifts — Express  gift,  or  no  words  of  gift — 
Partition.  An  express  gift  by  will  of  property  by  a 
testator  to  his  sons  will  defeat  the  right  of  a 
widow  to  a  share  on  partition.  Debendra  Coomar 
Roy  Chowdhry  v.  Brojendro  Coomar  Roy  Chowdhry, 
I.  L.  R.  17  Calc.  886,  referred  to.  Where,  how- 
ever, a  will  contains  no  words  of  gift  to  the  sons, 
but  merely  operates  to  postpone  a  partition  of  the 
property  to  a  particular  date  with  directions  as  to 
management  in  the  meantime,  the  property  vests 
in  the  widow  as  executrix  for  that  purpose,  and 
the  sons  take  the  property  as  on  an  intestacy  and 
not  by  any  bequest.  Kishori  Mohun  Ghose  v. 
Moni  Mohun  Ghose,  I.  L.  R.  12  Calc.  165,  Sorolah 
.Da.y9ee  v.  Bhoobun  Mohun  Neoghy,  I.  L.  R.  15  Calc. 
292,  referred  to.  Where  a  widow  is  entitled  to  a 
share  on  partition,  her  right  is  not  affected  by  the 
fact  that  she  had  already  inherited  a  share  from 
one  of  her  sons.  Jugomohan  Haldar  v.  Sarodamoyee 
Dossee,  I.  L.  R.  3  Calc.  149,  referred  to.  The 
share,  which  a  widow  takes  as  heiress  of  her  son,  is 
not  stridhan  property.  Jodoonath  Dey  Sircar  v. 
Brojonath  Dey  Sircar,  12  B.  L.  R.  385,  referred  to. 
PooRENDRA  Nath  Sen  V.  Hemangini  Dasi  (1908) 

I.  L.  R.  86  Calc.  75 
12  C.  W.  N.  1002 


17. 


(6)  Estates  Absolute  or  Limited. 

Direction  as  to  enjoyment 


between  widow  and  sons.  Where  a  Hindu  by 
his  "will,  after  bequeathing  a  legacy  to  his  widow 
of  R  1,000  and  appointing  her  executrix  along 
with  other  executors,  directed  that  his  executors 
should  divide  the  estate  amongst  his  sons  in  accord- 
ance with  the  shastras  after  his  youngest  son  had 
attained  majority: — Held,  tha,t  such  direction  did 
not  amount  to  an  absolute  bequest  to  his  sons  so 
as  to  exclude  the  widow  from  being  entitled  to  a 
share  upon  a  partition  between  the  sons.  Kishori 
Mohun  Ghose  v.  Moni  Mohun  Ghose 

I.  li.  R.  12  Calc.  165 

18. Words  "share  and  share 

:  alike  " — Life-estate  of  tvidow  in    immoveable  pro- 
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perty.  V  and  M,  Hindus  residing  in  Bombay, 
made  a  deed  of  partition  in  1823  of  the  whole  of 
the  family  property,  moveable  and  immoveable, 
which  had  come  into  their  joint  enjoyment  on  the 
death  of  their  father.  V  died  in  1850,  having  made 
a  will  prepared  by  an  English  solicitor,  in  the 
English  language  and  form,  by  which,  after  various 
bequests  to  members  of  the  family,  he  disposed  of 
the  residue  of  his  estate,  one-third  share  to  his  son 
V  absolutely ;  another  third  to  his  son  L  abso- 
lutely ;  "  and  the  remaining  clear  third  share  to 
my  grandsons,  K,  V,  G,  and  N,  the  sons  of  my  late 
son  M,  deceased,  their  and  each  of  their  respective 
heirs,  executors,  administrators,  and  assigns,  share 
and  share  alike."  These  residuary  bequests,  it 
Was  provided,  were  not  to  take  effect  until  after 
the  death  of  the  testator's  widow,  who  was  appoint- 
ed executrix  and  manager  of  the  whole  estate 
during  her  life  ;  but  the  estate  was  divided  by  the 
award  of  arbitrators  in  1855,  after  making  a  pro- 
vision for  the  widow,  in  substantial  accordance 
with  the  directions  of  the  will.  V  and  L  imme 
diately  thereafter  took  possession  of  their  respec- 
tive third  shares  of  the  moveable  and  immoveable 
estate,  but  the  third  share  allotted  to  the  four  sons 
of  M,  who  were  all  still  infants,  remained  unap- 
portioned  until  1856,  when,  on  a  suit  being  filed, 
the  greater  part  of  the  moveable  property  was  ap- 
portioned. The  immoveable  property  adlotted  to 
them  remained  unapportioned,  and  was  managed, 
first,  by  the  widow  of  M  tiU  her  death  in  1855; 
then  by  his  eldest  son  K,  till  his  death,  without 
male  issue,  in  1859  ;  then  by  the  next  eldest  son  V 
till  his  death,  without  issue,  in  1864 ;  and  after- 
wards by  the  elder  of  the  two  surviving  sons ;  and 
the  proceeds  were  treated  throughout  as  though 
the  property  was  held  in  co -parcenary  by  the  four 
sons  as  a  joint  and  undivided  Hindu  family.  In  a 
suit  brought  by  L,  the  widow  of  K,  against  K's 
surviving  brothers,  and  S,  the  widow  of  his  brother 
V,  in  which  L  claimed  to  be  absolutely  entitled  as 
heir  of  her  husband  [and  also  as  heir  of  her  daughter, 
who  died  after  her  husband's  death,  childless  and 
unmarried]  to  a  fourth  part  of  the  third  share  of 
the  estate  allotted  by  the  award  of  1855  : — Held  in 
the  lower  Court,  (i)  that  the  words  "  share  and  share 
ahke  "  occurring  in  the  will  of  V,  ought  not  to  be 
construed  as  necessarily  constituting  a  tenancy-in- 
common,  with  all  the  incidents  attached  thereto  in 
Enghsh  law,  but  that  each  of  the  four  sons  of  M 
took  a  separate  share  in  the  third  of  the  testator's 
residuary  estate ;  the  share  of  each  son  going  on 
his  decease  to  those  who  would,  according  to  Hindu 
(and  not  according  to  English)  law,  be  his  heirs  as 
a  separated  Hindu  ;  (ii)  that  with  regard  to  the 
immoveable  property  devised  by  the  will  and 
allotted  by  the  award  te  the  sons  of  if,  there 
never  was  a  union  of  estate,  a  co- parcenary,  from 
the  commencement;  and  consequently  there  was 
no  re-union  in  the  sense  of  the  Hindu    law,    not- 
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withstanding  joint  enjoyment  and  common  resi- 
dence ;  but  only  postponement  for  a  time,  and 
for  purposes  of  convenience,  of  an  apportionment 
of  the  estate,  which  Was  accordingly  (among 
other  things)  decreed.  Lakshmibai  v.  Ganpat 
MoRABA  ...        4  Bom.  O.  C.  160 

Held,  on  appeal,  that  the  language  of  the  testator 
showed  an  intention  that  this  grandsons  should 
take  the  one-third  between  them  in  severalty  and 
as  members  of  a  divided  family,  and  that  the  will 
must  be  so  construed.  And  the  doctrine  that 
ancestral  property  after  partition  can  be  disposed 
of  as  self-acquired  property  Was  disapproved  of  as 
being  opposed  to  the  authorities  and  general  spirit 
of  Hindu  law.     Gakpat  Moboba  v.  Lakshmibai 

5   Bom.  C.  128 


19. 


"  Maharani  Sahiba,'*  mean- 


ing of,  as    applied    to    wife    or    -w^ives — 

Oude  Estate  Act  {I  of  1869),  ss.  8,  13,  and  22— 
Unregistered  will  of  talukdar — Decree  for  mainten- 
ance to  widow  under  the  will  on  which  her  suit  was 
based,  though  her  claim  was  for   a   different   relief. 
A  talukhdar  who  died  childless,    but   leaving   tWo 
widows,  bequeathed,  by  an  unregistered  will,  to 
the  *'  Maharani  Sahiba  "  his  entire  estate,  and  gave 
a  power  to  the  same  to  adopt  a  son  to  him  ;  also 
providing  maintenance  for  both  his  widows  after 
such  adoption.     Held,  that  to  determine  whether 
the  will  referred,  in  such  bequest  and  power,  only 
to  the  elder  or  to  both  of  the  testator's  wives, 
extrinsic  evidence  of  his  intention  was  not  admis- 
sible ;  but  that  the  true   construction   was   that 
which  would  indicate  a  reasonable  and  probable 
intention  consistent  with  his  views,     as  evidenced 
by  his  conduct,  and  his  will  generally.     Abbott  v. 
Middleton,  7  U.  L.  C.  389,  referred  to  and  followed. 
As  his  views  appeared  to  favour  single  heirship, 
and  the  whole  state  of  things,  as  well  as  the  langu- 
age  of  the  will,  pointed  to  the  owner  of  the  estate 
being  one,  and  the  donee  of  the  power  to  adopt 
being   one  : — Heldf  that    accordingly    the    words 
"  Maharani  Sahiba  "  were  not  here  used  as  a  collec- 
tive term    for  both  widows,  but  signified  only  the 
elder,  although,  when  quaUfied,  as  they  Were  in 
another  part  of  the  will,  they  might  include  both. 
Held,  also,  that,  as  if  there  had  been  no  will,  the 
junior  Widow  would  have  succeeded  to  an  estate 
expectant  on  the  determination  of  the  life-estate 
of  the  senior,  but  subject  to  be  defeated  by  an 
adoption  by  the  latter,  this  was  an  interest  bringing 
her  within  the  meaning  of  s.  13,  para.  I  of  Act  I    of 
1869 ;  so  that  maintenance  bequeathed  to  her  by 
the    will   was   payable,    notwithstanding   its    not 
having  been  registered  (as  that  section  required 
in  other  oases)  as  well  out  of  the  talukhdari  as  out 
of  the  non-talukhdari  estate  of  the  testator.     Held, 
also,  that  this  had   been  rightly  decreed  to  her  as 
she   had   sued   ujKjn  the  Will,  although  her  direct 
claim  in  her  plaint  was  not  for  this,  but  to  share 
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the  estate  equally  with  the  senior  widow,  a  claim* 
which  was  dismissed.  Indar  Ktjnwar  v.  Jaipal 
KuNWAR        .         .         .    I.  L.  R.  15  Cale.  725 

L.  B,.  15  I.  A.  127 


20. 


Life  estsite— Bequests  of  pro- 


perty to  an  unmarried  grand-daughter  of  testator,  and 
after  her  death  to  her  children,  if  any,  is  a  gift  of  life 
interest  in  such  property.  The  will  of  a  Hindu  con- 
tained the  following  devise  in  favour  of  the  testa- 
tor's grand-daughter  K,  who  was  unmarried  at 
the  date  of  the  testator's  death  :  "  When  K  may 
marry,  there  is  to  be  given  to  her  out  of  my  im- 
moveable property  one  house  which  has  been  pur- 
chased from  Shah  Virji,  Narsi's  widow  Lilabai. 
.  That  (house)  is  to  be  given  to 
Choru  K  as  kanyadan.  The  rent,  which  it  may 
yield,  K  may  enjoy  after  (she)  my  grand-daughter 
shall  have  married.  And  after  K's  decease  (the 
ownership  of)  the  said  house  shall  duly  be  enjoyed 
by  K's  children.  If  by  the  will  of  God  K  should 
die  without  (leaving)  descendants,  then  my  '  Trus- 
tees '  are  duly  to  take  back  the  said  house  into 
their  possession."  Held,  that,  under  the  above 
clause,  K  was  entitled  only  to  life -estate  in  the 
house.    Karsandas  Natha  v.  Ladkavahu 

I.  L.  R.  12  Bom.  185 

21,  Absolute   estate — Bequest   to 

sons  with  gifts  over — Succession  Act  {K  of  1865), 
ss.  82  and  111 — Absoluie  estate  given.  This  appeal 
related  to  three  clauses  in  the  will  of  a  Hindu,  who 
bequeathed  his  property  to  his  two  sons,  one  of 
whom  had  a  son.  The  other  son  was  childless,  hi8 
only  issue  having  died  before  the  wiU  was  made. 
There  were  gifts  over  on  the  death  of  either  son. 
The  Courts  below,  construing  the  first  of  the  three 
clauses,  decided  that  each  of  the  two  sons  took  a 
life-interest  in  the  property  comprised  in  that 
clause,  as  tenants-in-common  ;  and  that  the  ulterioc 
interest,  not  having  been  validly  disposed  of,  fell 
into  the  residuary  estate.  On  this  appeal,  with 
reference  to  s.  82  of  "  the  Indian  Succession  Act, 
1865,"  made  to  apply  to  wills  made  by  any  Hindu 
in  the  town  of  Bombay,  by  s.  2  of  the  Hindu  Wills 
Act,  1870,  some  doubt  Was  expressed  by  the 
Judicial  Committee  whether  in  the  clause  it  suffi- 
ciently appeared  that  the  estates  given  to  the  sons 
were  only  estates  for  life.  It  Was,  however,  in  the 
view  taken  of  the  other  clause  of  which  the  con- 
struction was  in  dispute,  unnecessary  to  determine 
that  point.  In  the  next  clause  to  be  construed 
there  were  words  which  had  been  held  by  the  ap- 
pellate High  Court  to  give  to  each  of  the  two  sons 
of  the  testator  only  a  life-estate  in  a  half  share  of 
the  residuary  estate.  Whether  those  words,  which 
followed  a  gift  to  the  testator's  two  sons  of  the 
whole  residue  in  equal  shares,  were  so  clear  that 
only  this  restricted  interest  was  intended  to  be 
given  te  them,  was  considered,  in  like  manner,  to 
be  open  to  doubt  in  regard  to  the  rule  of   construe- 
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tion  imposed  by  s.  82.  But  this  was  also  not 
required  to  be  determined,  as  this  clause,  the  13th 
in  the  will,  Was  not  applicable  under  the  circum- 
stances. It  Was  now  determined  that  the  third 
and  last  of  the  disputed  clauses.  No.  18  in  the  will 
clearly  gave  the  residuary  estate  to  the  testator's 
two  sons  in  equal  shares,  each  an  absolute  estate, 
except  in  the  case  of  the  subsequent  birth  of  a  son 
or  daughter.  The  two  clauses,  13  and  18,  Were  not, 
in  the  Committee's  opinion,  intended  to  be  read 
together  and  reconciled,  nor  were  they  mutually 
explanatory.  They  Were  each  intended  to  provide 
for  different  circumstances.  Held,  that  the  two  sons 
of  the  testator  must  be  declared  to  have  each  taken 
an  absolute  interest  in  the  half  share  of  the  resi- 
duary estate.  Dadmodakdas  Tapidas  v.  Daya- 
BHAi  Tapidas         .         .  I.  L.  B.  22  Bom.  833 

2  C.  W.  N.  417 


22. 


Absolute  estate — 

Estate  vested  in  trustees.  One  D  died  leaving  two 
sons,  G  and  F.  His  will  contained  the  following 
clauses  ;  "  5.  As  to  the  immoveable  property 
which  I  have,  the  particulars  thereof  are  as  follows  : 
There  is  on  vadi  (oart)  situated  on  the  Girgaum 
Back  Road.  In  it  there  are  small  and  large  bun- 
galows, chawls,  stables,  sepoys'  and  malis'  sheds, 
making  in  all  thirteen  buildings.  Thereof  one 
bungalow,  bearing  No.  23,  shall  be  given  to  my  two 
sons,  G  and  F,  and  to  K,  the  widow  of  my  brother 
K  M,  a  denizen  of  paradise,  {i.e.)  to  these  three 
persons,  to  reside  therein,  and  the  remaining 
bungalows,  chawls,  stables,  and  the  large  bungalow 
in  which  I  live  shall  be  let  for  rent.  And  out  of  the 
rent  that  may  be  realized  therefrom,  the  expenses 
of  repairs.  Government  taxes  and  the  servants' 
wages  being  paid,  the  surplus  shall  be  paid  to  my 
son  G.  Out  of  such  surplus  this  my  son  G  shall  pay 
the  expenses  of  my  house,  of  the  maintenance  of 
the  said  two  sons,  and  of  my  said  sister-in-law,  i.e., 
aU  such  expenses  as  I  carry  on,  and  also  R15  per 
month  for  the  worship  of  (the  deity)  Thakorji  of 
my  house.  In  this  manner  moneys  are  to  be  paid 
as  long  as  there  may  be  son's  heirs  in  my  family. 
And  when  there  may  be  no  son  (i.e.)  male  as  heir 
in  my  family,  the  whole  property  shaU  be  all  used 
on  religious  and  charitable  account,  as  stated  in 
the  below-written  clause  8.  My  two  sons  and  nay 
sister-in-law,  making  three  persons,  shall  reside  in 
the  bungalow  No.  23.  And  if  one  of  them,  i.e.,  my 
two  sons,  F,  shall  disagree  with  the  others,  he  shall 
go  out  of  the  said  vadi  at  the  Girgaum  Back  Road 
and  reside  elsewhere  ;  and  as  to  his  ( F's)  expenses 
out  of  the  money  which  my  son  G  may  receive  from 
the  trustees  for  defraying  the  household  expenses, 
he  {G)  shall  continue  to  pay  at  the  rate  of  R30  per 
one  month  to  V  for  his  ( V's)  own  expenses  during 
his  and  his  son's  lifetime.  And  if  this  my  son  F 
should  not  act  peaceably  and  harmoniously  towards 
this  my  son  G  and  towards  my  (said)  sister-in-law, 
then  the  above-mentioned  money  shall  not  be  paid 
to  him  for  expenses."     The  Court  of  first  instance 
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held  that,  under  the  will,  G  was  entitled  to  the 
property  absolutely.  Held,  by  the  Appeal  Court, 
that  the  proper  construction  of  the  will  was  that  O 
was  not  entitled  to  an  absolute  estate,  but  wa« 
entitled  to  be  paid  by  the  trustees  the  income  for 
his  hfe,  to  be  assigned  by  him  as  mentioned  in  the 
will.  The  circumstance  that  the  estate  was  vested 
in  trustees  and  that  the  income  was  given  as  main- 
tenance forbade  the  estate  given  to  G  and  V  or 
either  of  them  being  construed  as  an  absolute 
estate.  Moreover,  as  such  an  estate  would  admit 
females  in  the  course  of  succession,  this  construc- 
tion would  not  give  effect  to  the  intention  of  the 
testator,  but  would  be  to  make  a  new  will  for  him. 
Vtjllubhdas  Damodhab  v.  Thucker  Gordhan- 
DAS  Damodhar    .         .     I.  L.  B.  14  Bom.  360 


23. 


-  Principles  of  con- 


struction of  operative  words  in  tvills — Effect  of  context 
upon  technical  or  deadly  disposing  words  used — Gift 
Q^^f — Male  line,  succession  in — Malik — Putra 
poutra  di  krame.  Case  of  the  construction  of  a  will 
and  codicil,  dated  in  1865  and  1868  respectively,  in 
which  it  was  held,  that  one  L  took  a  life-estate  only, 
and  that  a  gift  over  on  failure  of  male  issue  of  L 
at  any  remote  time  was  bad.  The  word  malik  is 
consistent  with  a  life-estate,  and  may  well  be  applied 
to  a  person  who  owns  an  estate  for  life  as  well  as  to 
the  absolute  owner.  Ordinarily,  without  other 
expressions  indicating  in  what  sense  the  word  is 
used,  it  impHes  absolute  ownership.  The  words 
putra  pouiradi  krame  have  always  been  understood 
as  words  of  general  inheritance,  and,  in  the  absence 
of  a  contrary  intention  being  shown,  would  convey 
an  absolute  estate.  But  in  construing  both  the 
word  malik  and  the  words  piitra  pouiradi  krame 
the  expressions  in  the  whole  will  must  be  taken 
together  without  anyone  being  insisted  upon  to  the 
exclusion  of  others.  Held,  in  this  case,  notwith- 
standing the  words  malik  and  putra  pouiradi 
krame,  that  there  being  expressions  excluding  the 
succession  of  females  and  confining  the  succession 
to  male  heirs,  and  the  gift  over  referring  to  the 
failure  of  male  issue  at  any  remote  time,  and  not  to 
the  event  of  Vs  death  without  leaving  male  issue, 
and  there  being  also  expressions  indicating  an  in- 
tention not  to  grant  an  absolute  alienable  estate, 
the  will  should  be  construed  as  giving  to  L  only  a 
We-estate.    CHnKKUN  ^al^  R^y •  ^I^-rr^MoH^ 

XvOjL  •  •  • 

In  the  same  case  on  appeal  to  the  Privy  CouncU 
it  was  held  that  there  are  two  cardinal  principles 
in  the  construction  of  wills,  deeds,  and  other  docu- 
ments.  The  first  is  that  clear  and  unambiguous  d.B. 
positive  words  are  not  to  be  controlled  or  quahhed 
bv  any  general  expression  of  intention.  The  second 
is  that  technical  words,  or  words  of  known  legal 
import,  must  have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make 
it  pei^fectly  clear^that  the  testator  did  not  use  the 
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technical  terms  in  their  proper  sense.  Doe  d. 
Gallini  v.  GaUini,  5  B.  &  Ad.  621,  referred  to  and 
followed.  In  a  Hindu  will  an  heritable  and  alien- 
able estate  is  to  be  understood  by  the  use  of  the 
words  "  shall  become  malik  "  unless  the  context 
indicates  a  different  intention.  The  words  futra 
pontradi  krame  have  acquired  a  technical  force, 
and  are  used  as  meaning  an  estate  of  inheritance. 
That  a  testator  may  have  imperfectly  understood 
the  words  which  he  has  used,  or  the  efifects  of  con- 
ferring an  hereditary  estate,  would  not  justify  the 
giving  an  interpretation  to  his  words  other  than 
their  legal  meaning.  A  wiU  contained  the  following 
in  favour  of  the  testator's  sister's  son,  viz.,  that  he 
"  becoming  my  sthalabhishikta  (substitute)  and  be- 
coming malik  of  all  my  estate  and  properties  shall 
,  .  .     enjoy,    with     son,    grandson    and 

so  on  in  succession  {putra  poutradi  hmm")  the  pro- 
ceeds of  my  estate."  Provisions  followed  for  the 
maintenance  of  this  nephew's  widow  and  of  this 
daughter,  should  he  die  ;  and  a  gift  over  that,  "  in 
the  absence  of  the  said  nephew's  son,  grandson, 
great-grandson,  and  so  on,  then  of  the  sons  born  of 
my  sisters  .  .  the  eldest,  with  son,  grandson 
and  so  on  in  succession,  shall "  receive  the  owner- 
ship. On  a  claim  by  the  nearest  gotraja-sapindas  of 
the  testator  against  the  nephew  for  the  construction 
of  the  will : — Held,  that  on  the  true  construction  of 
the  entire  will,  the  prima  facie  legal  meaning  of  the 
disposing  words  used  was  not  controlled  by  the 
context,  so  as  to  establish  any  contrary  meaning  by 
making  it  clear  that  the  words  were  not  used  in 
their  proper  sense ;  that  there  was  no  intention 
expressed  to  give  a  succession  of  life-estates  to  the 
nephew  and  his  male  issue  only — a  disposition 
which  would  not  have  accorded  with  Hindu  law ; 
but  that  an  alienable  and  heritable  estate  was 
devised  to  him.  Specified  property  was  given  by 
the  will  in  trust  for  the  income  to  be  expended  for 
religious  and  charitable  purposes,  with  an  express 
prohibition  of  alienation  of  this  property.  There 
was  also  a  gift  of  the  testator's  estates  to  Govern- 
ment for  charitable  purposes  in  the  event  of  no  one 
entitled  to  be  the  testator's  sthalabhishikto  re- 
maining alive.  If  expressed  as  to  the  heritable 
estate  in  which  the  beneficial  interest  accompanied 
the  gift,  the  prohibition  of  alienation  would  have 
been  merely  void,  without  any  effect  upon  the 
disposition  of  that  estate.  Made,  however,  as  to 
property  given  for  religious  and  charitable  pur- 
poses, it  was  valid  by  Hindu  law.  No  decision 
as  to  the  effect  of  the  gift  over  the  secular  heritable 
estate  was  required,  inasmuch  as  the  contingency 
upon  which  it  was  limited  to  go  over  had  not 
occurred,  and  might  not  occur.  Lalit  Mohun 
Singh  Roy  v.  Chukkun  Lal  Roy.  Bepin  Mohun 
Singh  Roy  v.  Chukkun  Lal  Roy.  Priambada 
Roy  v.  Chukkun  Lal  Roy 

I.  Ij.  B.  24  Calc.  834 

L.  R.  24  I.  A.  76 

1  C.  W.  N.  387 
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24. Use  of  "words  "  putra  pou- 
tradi krame  " — Condition  subsequent.  In  a  will, 
the  words  "  putra  poutradi  kramej'^  recognized  as 
apt  for  conveying  an  estate  of  inheritance,  do  not 
limit  the  succession  to  male  descendants  and  will 
include  female  heirs  of  a  female,  where  by  law  the 
estate  would  descend  to  such  heirs.  The  will  of  a 
Hindu,  who  died,  leaving  only  a  widow,  a  daughter's 
daughter,  and  a  brother,  directed  as  follows  :  "  7. 
If  no  daughter  or  daughter's  son  of  mine  should  be 
living  at  the  time  of  the  death  of  my  wife,  then  mj' 
grand-daughter  (daughter's  daughter)  shall  become 
the  proprietress  of  my  property,  and  shall  remain  in 
undisputed  possession  thereof,  '  puira  poutradi 
krame.^  "  *'  8.  If  the  death  of  my  wife  should 
take  place  before  my  daughter's  daughter  arrives 
at  majority  and  bears  a  son,  then  the  whole  of  the 
estate  shall  remain  in  charge  of  the  Court  of  Wards 
until  she  arrives  at  majority  and  bears  a  son." 
"  9.  If  my  daughter's  daughter  should  be  barren  or 
a  sonless  widow,  or  if  she  should  be  otherwise  dis- 
qualified, she  shall  not  become  entitled  to  my  pro- 
perty, but  shall  receive  an  allowance  of  R300  per 
mensem  for  her  life."  "  20.  If  no  son  or  daughter 
should  b.^  b  >rn  to  me,  and  if  my  daughter's  daughter 
should  die  before  she  bears  a  son,  or  if  she  should 
be  barren  or  become  a  sonless  widow,  or  be  other- 
wise disqualified,  then  the  whole  of  my  properties 
shall  pass  into  the  hands  of  the  Government."  The 
will  further  directed  the  use  of  the  money  by  the 
Government  in  that  event,  for  certain  charitable 
purposes.  In  an  administration-suit  brought  by 
the  Secretary  of  State  in  Council  against  the  testa- 
tor's brother,  wife,  and  grand-daughter,  for  the 
carrying  out  of  the  trusts  of  the  v^ill : — Held^  that 
cl.  7,  if  it  stood  alone,  would  confer  an  absolute 
estate  on  the  daughter's  daughter  on  the  death  of 
the  widow  ;  that  the  disqualifications  in  cl.  9  must 
come  into  operation,  if  at  all,  at  or  before  the  death 
of  the  widow  ;  and  that  it  was  unnecessary  to  decide 
whether,  if  they  had  been  conditions  subsequent, 
they  would  or  would  not  have  been  in  violation  of 
Hindu  law  ;  that  cl.  20  was  supplementary  to  cl.  9, 
and  that  by  it  the  gift  over  to  the  Government  was 
to  take  effect,  if  at  all,  immediately  upon  the 
widow's  death  in  the  event  of  the  grand-daughter 
dying  before  her  without  having  borne  a  son,  or  in 
the  event  of  the  grand-daughter  baing  disqualified 
at  the  date  of  such  death.  One  possible  event  not 
having  been  provided  for  by  the  will,  viz.,  that  of 
the  grand-daughter  predeceasing  the  widow,  having 
borne  a  son,  their  Lordships  did  not  decide  what 
>vould  happen  on  the  occurrence  of  that  event. 
The  rights  of  a  son  yet  unborn  would  not,  in  the 
case  supposed,  be  affected  by  any  judgment  in  these 
proceedings.  Lady  Langdale  v.  Briggs,  8  De  Oex, 
M.  cfc  0.  391f  as  explained  in  the  Tagore  Case,  9 
B.  L.  R.  377 y  approved.  Ramlall  Mookerjbb  v. 
Secretary  of  State  for  India  in  Council 

I.  L.  E,  7  Calc.  304 :    10  C.  L.  R.  349 

Ii.  R.  8  I.  A.  46 
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25, 


"  Malik, "  meaning  of,    as 

applied  to  female  legatees—Contingent  bequest 
— Gift  absolute — Life-estate — Succession  Act  {X  of 
1885),  ss.  Ill  and  125 — Direction  against  alienation. 
A  Hindu  survivor  of  two  brothers  in  a  joint  family 
Under  the  Mitakshara  law  died,  leaving  a  widow 
and  two  daughters,  a  brother's  widow,  and  three 
daughters  of  his  brother.  In  his  will  it  was  pro- 
vided {inter  alia)  that  his  daughters  and  brothers' 
daughters  "  shall  be  maliks  and  come  in  possession 
in  equal  shares  of  all  the  moveable  and  immove- 
able properties."  It  was  also  provided  that  in  the 
event  of  any  of  the  daughters  of  the  testator  or  of 
his  brother  dying  childless,  her  share  "  shall  devolve 
in  equal  shares  on  the  surviving  daughters,  but 
such  share  shall  have  no  connection  with  her 
husband's  family."  The  will  made  a  further  pro- 
vision that  the  daughters  "  shall  not  have  on  any 
account  the  right  to  sell  or  alienate  their  shares." 
Held,  (i)  the  expression  maliks  ordinarily  implies 
an  absolute  gift,  and  there  is  no  authority  for  intro- 
ducing into  the  will  the  idea  that  a  female  ought 
not  to  obtain  anything  beyond  an  estate  for  her 
lifetime,  (ii)  Having  regard  to  s.  Ill  of  the  Indian 
Succession  Act  (applicable  under  the  Hindu  Wills 
Act,  1870)  and  the  Privy  Council  case  of  Norendra 
Nath  Sircar  v,  Kamalbasini  Dasi,  I.  L.  R.  23  Calc. 
563,  the  provision  of  survivorship  applied  only  to 
the  case  of  a  daughter  dying  during  the  lifetime  of 
the  testator,  and  did  not  take  effect  in  the  present 
case,  the  daughter  whose  share  was  in  question 
having  died  several  years  after  the  testator's  death, 
(iij)  As  to  the  direction  against  alienation,  s.  125  of 
the  Indian  Succession  Act  provides  for  a  case  like 
this,  and  the  daughters  receive  their  shares  as  if 
there  was  no  such  direction,  (iv)  The  will  was  not 
open  to  the  construction  that  there  was  a  life- 
estate  only  conferred  by  it  on  the  daughters.  Lala 
Kamjewan  Lal  v.  Dal  Koer 

L  L.  R.  24  Calc.  406 


26. 


**  Malik  '* — Power  to  widow    to 


adopt  a  son — Absolute  estate.  N  had  two  wives, 
one  of  whom  died  in  his  lifetime,  leaving  a  daughter 
(the  plaintiff)  and  K,  who  survived  him,  the  mother 
of  another  daughter  (the  defendant).  N  died, 
having,  in  February  1844,  made  his  will,  which 
contained  the  following  passage  :  "  Whatever  I 
have  of  moveable  and  immoveable  property,  my 
wife  K  is  the  malik  thereof  ;  she  will  pay  whatever 
debts  there  exist  and  receive  whatever  dues  there 
are  receivable  ;  and  I  have  given  commandment 
(permission)  to  my  wife  to  adopt  a  son.  When  the 
adopted  son  attains  his  age,  he  will  become  the 
malik  of  the  whole  of  my  property  and  will  perform 
the  shrad  and  tarpan  of  my  father  and  father's 
father  ;  and  in  the  event  of  any  good  or  evil  befalling 
the  said  adopted  son,  she  will  again  adopt  a  son 
.  and  upon  the  adopted  son  attaining  his 
age,  he  will  become  '  the  malik  '  of  the  whole  of  the 
property."     K^  who  survived  the  testator,  did  not 
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adopt,  but  took  possession  of  the  property  and 
remained  in  possession  till  she  died  in  1875  ;  and 
after  her  death  the  testator's  children  held  the  pro- 
perties in  equal  shares,  with  the  exception  of  a 
house,  which  the  defendant  had  taken  sole  posses- 
sion of.  The  plaintiff  brought  this  suit  for  parti- 
tion,  and  for  an  account  of  that  part  of, the  property 
which  had  been  in  sole  possession  of  the  defendant. 
The  defendant  contended  that  her  mother  took  an 
absolute  estate  under  the  will,  and  that  she  as  her 
heir  was  entitled  to  the  whole  estate.  Held,  that 
the  use  of  the  word  "  malik  "  as  applied  to  the 
widow  did  not  necessarily  mean  that  she  should 
take  an  absolute  estate,  and  that  the  directions  in 
the  will  to  adopt,  and  that  the  adopted  son  should 
become  malik,  rather  indicated  an  intention  on  the 
part  of  the  testator  that  the  widow  should  only  take 
a  limited  estate,  and  that  the  word  "  malik  "  as 
applied  to  the  widow  could  not  therefore  be  inter- 
preted as  giving  her  a  larger  interest.  Punchoo- 
MONY  DossEE  V.  Troylucko  Mohiney  Dossee 

I.  L.  H.  10  Calc.  342 

27. Disposition    to  widow  as 

"  malikatwa  "—Dayabhaga  law.  K,  a  Hindu, 
died  without  issue  leaving  him  surviving  a  widow 
B,  having  made  and  published  his  will  wherein  he 
stated,  "  I  appoint  my  wife  B  to  the  '  maUkatwa  ' 
after  my  demise  as  exercised  by  myself  in  respect 

of  the  family  dwelling-house 

wearing  apparel,  utensils,  etc.,  whatever  there  is  in 
respect  of  all  the  property  aforesaid."  B  upon  the 
death  of  K  took  possession  of  his  properties.  Upon 
E's  death  the  plaintiffs,  who  claimed  to  be  K's 
nearest  of  kin,  brought  this  suit  contending  that  the 
words  of  the  will  only  conveyed  a  life-estate  to  his 
widow  B,  and  that  after  her  death  they  were 
entitled  to  K's  properties.  The  defendant,  who 
claimed  to  be  B^s  nearest  of  kin,  contended  that  the 
words  of  the  will  gave  B  an  absolute  estate  in  K*s 
properties,  and  that  he  was  entitled  to  the  whole 
estate.  Held,  that  the  intention  of  the  testator 
was  to  give  his  widow  B  an  absolute  heritable  and 
alienable  estate  in  his  properties.  Rajnaraim 
Bhadoory  v.  Ashutosh  Chuckerbutty 

I.  L.  R.  27  Calc.  44 

and  on  appeal  (affirming  the  above  decision). 
Rajnarain  Bhaduri  v.  Katyayani  Dabee 

I.  L.  B.  27  Calc.  649 
4  C.  W.  N.  337 


28. 


Testamentary  bequest  con- 


tained in  Avazib-ul-arz  —Devise  by  a  Hindu  in 
favour  of  a  female — Prestimption  as  to  intention  of 
testator  concerning  the  estate  to  be  taken  by  the  devisee. 
One  M  R,  a  separatetl  Hindu,  died  in  1882,  leaving 
him  surviving  two  daughters  and  a  daughter-in-law 
S,  the  widow  of  a  pre-deceasod  son.  During  his 
lifetime  M  R  had  caused  to  be  recorded  in  the 
wajib-ul-arz  of  two  villages,  D  and  A,  owned  by 
him — *'  Sy  wife  of  my  son  S  R,  shall  be  regarded  as 
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owner  after  my  death."  In  the  wajib-ul-arz  of  a 
third  village  the  following  entry  was  recorded — 
"After  my  death  G,  the  adopted  son,  and  S,  the 
wife  of  S  B,  shall  have  a  right  to  the  property." 
Subsequently  to  the  death  of  M  R,  the  nature  of 
the  estate  taken  by  S  in  the  villages  D  and  A  came 
before  a  Court  of  law,  and  S  did  not  challenge  the 
decree  which  was  then  passed  declaring  her  interest 
to  be  only  a  life-estate.  Held^  that,  under  the  above 
circumstances,  and  having  regard  to  the  sentiments 
prevalent  amongst  Hindus  on  the  subject  of  the 
devolution  of  immoveable  property  upon  females, 
the  devise  of  the  villages  D  and  A  must  be  taken  to 
convey  an  estate  for  life  only  and  not  the  absolute 
ownership  in  the  villages.  Soorjeemoney  Dossee  v. 
Denobundhoo  Mullick,  6  Moo.  I.  A.  526,  and 
Mahomed  Shumsool  Huda  v.  Sheumkram,  L.  R.  2 
I.  A.  7  :  14  B.  L.  R.  226,  refeiTcd  to.  Hira  Bai 
V.  Lakshmi  Bai,  I.  L.  R.  11  Bom.  573,  and  Koonj 
Behari  Dhur  v.  Prem  Chand  Dutt,  I.  L.  R.  5  Calc. 
684,  considered.    Mathura  Das  v.  Bhikhan  Mal 

I.  L.  R.  19  AIL  16 


29. 


Bequest  to  ■wido'w^ — "  Take 


possession  of  and  enjoy  as  owner  " — Life-estate — 
Qualified  power  of  control  of  Hindu  widow.  WTiere 
a  Hindu  by  his  will  directed  that  after  his  death 
his  wife  was  to  "  take  possession  of  and  enjoy  my 
property,"  and  in  another  passage  declared  that 
"  just  as  I  am  the  owner  so  she  is  to  be  the  o^Mier," 
but  there  were  no  words  of  inheritance  used,  nor 
did  he  directly  give  his  wife  any  power  of  disposi- 
tion over  the  property.  Held,  that  she  took  only  a 
life-interest  in  the  property.  The  Courts  have 
always  leaned  against  such  a  construction  of  the 
will  of  a  Hindu  testator  as  would  give  to  the  ^\idow 
unqualified  control  over  his  property.  Hakilal 
Peanlal  v.  Bai  Rewa  .  I.  L.  R.  21  Bom.  376 


30. 


Devise  to  •wido'W —  Widow's 


estate — Stridhan.  One  D,  a  separated  sonless 
Hindu,  made  a  will  in  favour  of  his  vriie,  of  which 
the  material  clause  was  as  follows  : — "  After  my 
death  the  said  Musammat  ...  is  to  be  the 
person  in  possession  and  ownership  in  place  of  me, 
the  executant,  of  all  the  bequeathed  property  afore- 
said by  right  of  this  will."  D  died,  leaving  a  widow 
and  a  daughter  who  was  married  to  one  J.  The 
widow  obtained  possession  of  the  property  com- 
prised in  the  will  on  the  death  of  D.  The  daughter 
died  in  the  lifetime  of  the  widow,  who  thereupon 
made  a  will  leaving  the  property  Avhich  had  come 
to  her  from  D  to  J.  On  the  death  of  the  Avidow 
certain  persons  alleging  themselves  to  be  the  near- 
est reversioners  to  D  claimed  the  property.  Held, 
that  on  the  wording  of  the  will  and  having  regard  to 
the  surrounding  circumstances  of  the  case,  the 
testator  having  no  near  male  heirs,  and  the  plaint- 
iffs, if  reversioners  at  all,  being  remote  reversioners, 
the  intention  of  the  testator  D  was  to  leave  the 
property  in  question  to  his  widow  as  her  stridhan, 
to  descend  to  her  heirs.     Koonjhehari  Dhur  v.  Prem- 
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chand  Dutt,  I.  L.  R.  5  Calc.  684,  dissented  from. 
Mahomed  Shumsool  Huda  v.  Shewukram,  L.  R. 
2  I.  A.  7  :  14  B.  L.  R.  226,  and  Hira  Bai  v. 
Lakshmi  Bai,  I.  L.  R.  11  Bom.  573,  distinguished. 
Jaski  v.  Bhairon    .         .     I.  L.  R.  19  AIL  133 


3L 


Disposition  in  favour  of  a. 


■widow  and  an  adopted  son — Nature  and  extent 
of  widow's  interest  thereunder.  By  his  will  a  Hindu 
testator,  after  providing  for  various  bequests, 
dealt  with  the  residue  of  his  estate  as  follows  :  *'  My 
daughter-in-law  and  grand -daughters  shall  receive 
half  of  my  whole  estate,  and  my  wife  and  my 
adopted  son  shall  receive  the  other  half."  On  the 
question  as  to  what  was  the  nature  and  extent  of 
the  interest  to  which  the  testator's  Andow  was 
entitled  thereunder  : — Held,  that,  having  regard  to 
the  rule  of  construction  ^^'hich  has  been  repeatedly 
applied  to  gifts  by  Hindus  in  favour  of  their  ^nves^ 
the  intention  of  the  testatoj  was  not  that  his  \dle 
should  take  an  absolute  estate.  The  supposition  ia 
that  a  Hindu  donor  intends  to  act  in  accordance 
with  the  ordinary  notions  and  Anshes  of  Hindus 
regarding  the  devolution  and  enjoyment  of  pro- 
perty among  the  members  of  his  family.  Though 
it  was  competent  for  the  testator  to  provide  for 
his  wife  in  such  a  way  that  she  should  have  abso- 
lute control  over  the  property  given  her,  that  is 
not  the  provision  which  the  Hindu  law  makes  for 
a  Avidow.  The  language  of  the  ^nll  was  not  in- 
consistent with  an  intention  on  the  part  of  the 
testator  that  the  son,  with  his  adoptive  mother, 
should  take  a  moiety  with  the  incidents  attaching 
to  property  held  by  an  undivided  family.  Upon 
the  true  construction  of  the  w\\\,  therefore,  the 
A\ndow  was  not  intended  to  take  any  other  estate 
than  she  would  have  taken  if  there  had  been  an 
intestacy.     Seshayya  v.  Narasamma 

I.  L.  R.  22  Mad.  357 

82. Bequest  to  widows— Z)eyi5<j 

of  immoveable  property — Life-interest — Succession 
Act  {X  of  1865),  8.  82— Hindu  Wills  Act  {XXI  of 
1870),  8.  3 — Gift  over.  A  Hindu  testator  gave  a 
twelve-anna  share  of  his  property  to  his  two  wives 
by  cl.  2  of  his  will,  which  was  as  follows  :  '*  My  first 
and  second  ^ives  shall  together  be  entitled  to 
twelve  annas  of  all  the  properties  left  by  me,  and 
D  and  R,  sons  of  my  father's  sister's  son,  R  N  C,. 
deceased,  who  have  been  living  in  commensality 
from  the  time  of  my  predecessor,  shall  bo  entitled 
to  a  four-anna  share  in  equal  shares,  according  to 
the  folloAving  rules."  Cl.  4  was  as  follows  :  "  If 
there  should  be  any  dispute  or  disagreement  bet- 
ween my  two  wives,  or  if  there  being  any  di?agroc- 
ment  between  either  or  both  of  them  and  the 
executors  abovenamed,  she  or  they  live  in  my  family 
dwelling-house,  or  according  to  the  rules  of  Hindu 
religion  in  some  holy  place,  maintaining  a  good 
character,  then  each  of  them  shall  receive  a  monthly 
allowance  of  RIO  for  maintenance,  but  if  otherwise, 
she  shall  be  entirely  deprived  of  her  right."    Cl.  9 
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provided  that  no  person  of  the  family  of  the  fathers 
of  his  two  wives  should  be  able  to  exercise  any 
control  over  the  money  and  property  left  by  the 
testator.  CI.  5  provided  for  the  education  of  the 
testator's  sister's  son.  The  gift  over  was  to  the 
effect  that  anyone  acting  contrary  to  the  terms  of 
the  will  should  be  deprived  of  his  interest  which 
should,  in  due  course,  devolve  on  the  other  heirs. 
It  was  found  on  the  evidence  that  forfeiture  under 
cl.  4  of  the  will  had  been  incurred  by  the  defendant 
jB,  the  younger  widow  of  the  testator,  by  reason  of 
her  having  broken  the  condition  relating  to 
residence.  Held,  that  s.  82  of  the  Indian  Succession 
Act  (X  of  1865),  which  enacts  that  "  where  property 
is  bequeathed  to  any  person,  he  is  entitled  to  the 
whole  interest  of  the  testator  therein,  unless  it 
appears  from  the  will  that  only  a  restricted  interest 
was  intended  for  him,"  applied  to  the  case.  Held, 
also,  that  the  will  gave  only  a  restricted  interest  to 
the  widows,  and  that  cl.  2  of  the  will  should  be 
construed  as  giving  to  the  widows  as  joint  tenants 
a  life-interest  in  a  twelve-anna  share  of  the  estate 
with  the  right  of  survivorship.  The  clause  in  the 
will  as  to  residence  was  valid  and  binding.  Held, 
further,  that  the  plaintiff,  the  son  of  testator's 
sister,  who  was  in  existence  at  the  date  of  the 
testator's  death,  and  who  was  the  next  reversionaiy 
heir  after  his  widows,  was  entitled  to  take  under 
the  gift  over,  and  not  the  heirs  to  the  stridhan  of 
P,  the  elder  widow  of  the  testator.  Bhoba  Tabini 
Debya  v.  Peaby  Lall  Sanyal 

I.  Ii.  B.  24  Calc.  646 
1  C.  W.  ]Sr.  578 


33. 


Bequest     to     daughters — 


Life-estate.  A  Hindu  testator  died  leaving  three 
daughters.  By  his  will  he  gave  certain  property 
in  equal  shares  to  his  younger  daughters  and  their 
descendants  and  disposed  of  the  rest  for  the  benefit 
of  his  elder  daughtef  S  and  her  son  R  as  follows  : 
'  *  All  the  remaining  rent  should  be  collected  by  S 
and  her  son  M  ;  they  shall,  when  necessary,  let  the 
land  to  other  tenants  and  have  it  cultivated,  and 
R  shall  pay  the  assessment  and,  subject  to  the 
directions  of  his  mother,  shall  enjoy  the  land  and 
shall  not  in  any  way  alienate  the  property."  B 
predeceased  8.  Held,  that  the  testator's  daughter 
took  a  life-estate  with  remainder  to  her  son,  and 
that  on  her  death  the  property  passed  to  the  heirs 
of  the  son.     Siva  Rau  v.  Vitla  Bhatta 

I.  L.  B.  21  Mad.  425 

34.  —  Gift  to  davghter 

— Absolute  estate — Daughters^  estate.  A  Hindu  by 
will  bequeathed  to  his  daughters  his  separate  pro- 
perty to  be  enjoyed  by  them  '*  as  they  pleased." 
Held,  that  the  daughters  took  an  absolute  estate. 
Kamabazu  v.  Venkatabatnam 

I.  Ii.  B.  20  Mad.  293 


35. 
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'*  have  issue."  The  testator,  after  providmg  that 
his  two  daughters  should  after  their  marriage  re- 
main  in  his  family,  taking  the  income  of  his  pro- 
perty without  dividing  it,  and  that,  if  they  should 
disagree,  the  income  only  should  be  shared  between 
them,  added  the  following:  "  If  both  the  said 
daughters  shall  have  issue,  they  shall  divide  the 
said  properties  equally.  Those  who  have  no  issue 
shall,  as  aforesaid,  enjoy  the  income  for  their  lives, 
and  those  who  have  issue  shall  enjoy  the  whole 
property."  Held,  to  be  the  apphcable  principle, 
that  where  the  language  of  a  will  is  clear  and  con- 
sistent, it  shall  receive  its  hteral  construction  unless 
there  is  something  in  the  will  itself  to  suggest  a 
departure  from  it.  Accordingly,  the  true  construc- 
tion was  that  the  birth  of  issue  was  the  event  on 
which  the  absolute  gift  of  a  half  share  to  either 
daughter  was  to  take  effect ;  and  that  there  was  no 
reason  for  construing  the  words  ' '  have  issue  '  *  to 
mean  "  leave  issue."  Therefore,  under  the  will, 
one  of  the  daughters,  whose  only  issue  died  before 
her,  took  a  heritable  share,  and  that  share  did  not 
go  over  on  her  death  to  her  surviving  sister  who  had 
children.     Gtjeusami  Pillai  v.    Sivakami   Ammal 

I.  L.  E.  18  Mad.  347 
L.  B.  22  I.  A.  119 

36. Gift    to     sons — Life-estate — 

Gift  of  residue — Meaning  of  tvords  "  have  issue 
sons. ' '  A  Hindu  died  leaving  a  widow  (N)  and  two 
sons  (Damodar  and  Dayabhai),  and  a  grandson  K, 
the  son  of  Dayabhai.  Damodar  had  had  two  sons 
born  to  him  in  the  testator's  lifetime,  but  both  had 
died  in  infancy  and  before  the  date  of  the  will.  This 
fact  was  not  known  at  the  hearing  of  the  suit  or  of 
the  appeal  to  any  of  the  counsel  appearing  in  the 
case,  and  was  only  disclosed  after  the  first  judgment 
of  the  Appeal  Court  had  been  delivered.  By  hi» 
will,  dated  1885,  the  testator  disposed  ofj^certain 
dwelling-houses  which  belonged  to  him  and  of  the 
residue  of  his  estate  as  follows :  '*  8.  I  have  given 
the  houses  to  my  wife  N  for  her  to  enjoy  the  income 
thereof  ...  In  the  event  of  the  decease  of 
my  wife,  N,  my  sons,  Damodar  and  Dayabhai, 
may  take  in  equal  shares,  half  and  half,  the  income 
that  may  be  received,  and  may  enjoy  and  may^ex- 
pend  and  may  make  donations  for  rehgious  and 
charitable  purposes,  and  the  heirs  also  of  both  thef  e 
my  sons  may  always  take  the  income  from  time  to 
time  and  may  divide  and  take  the  income.  To  the 
same  no  one  has  any  claim  or  title."  **  13.  After- 
wards giving  to  all  what  is  written  in  this  wU),  all 
the  residue  of  the  estate  (iskamat),  the  whole  of 
it  should  be  divided  and  taken  in  equal  shares  by 
my  sons,  Damodardas  and  Dayabhai  .... 
And  on  the  death  of  the  two  sons  (kaza  razae),  he 
who  may  have  issue  sons,  that  issue  is  in  every  way 
the  heir  of  his  father's  property,  and  if  in  the  life- 
time of  the  two  above-mentioned  sons  one  should 
not  have  issue  sons,  then,  on  his  death,  if  my  othes 
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son  should  be  alive,  he  should  get  all  the  estate, 
cash  and  whatever  else  there  may  be,  in  that  no  son 
can  raise  a  dispute  ....  As  to  the  rest, 
whichever  son  of  mine  may  survive  (hayatimo  hoe) 
should  get  all  that  is  given  by  me,  and  should  there 
be  no  survivorship  of  that  child,  and  should  he  have 
a  son  or  sons,  then  he  (or  they)  should  get  all,  ac- 
cording to  what  is  written  above  ;  in  that  no  one  can 
raise  an  objection."  Held  (confirming  Caxdy,  J.), 
that  under  cl.  8  Damodar  and  Dayabhai  took  only 
a,  life-interest  in  the  house  as  tenants-in-common, 
and  that  the  ulterior  interest  therein,  not  being 
validly  disposed  of,  fell  into  the  residue.  Hddy  also, 
{varying  the  decree  of  Candy,  J.),  that  Damodar 
and  Dayabhai  each  took  a  life-estate  in  a  moiety  of 
the  residuary  estate,  and  that,  if  Damodar  died 
without  leaving  a  son,  his  moiety  would  devolve 
upon  Dayabhai,  or,  if  he  were  dead,  upon  his  son 
K  (if  then  living),  and  if  Dayabhai  would  die  with- 
out leaving  a  son,  his  moiety  would  devolve  upon 
Damodar  if  then  living.  Damodardas  T.vpidas 
V.  Dayabhai  Tabid  as  .         .     I.  L.  R.  21  Bom.  1 

87.  • Beneficial  interest  in  sur- 
plus— Prohibition  of  alienation.  A  Hindu  lady 
left  by  will  to  her  sons  lands  belonging  to  her  to  sup- 
port the  daily  worship  of  an  idol,  and  defray  the  ex- 
penses of  certain  other  religious  ceremonies,  with  a 
provision  that,  in  the  event  of  th^re  being  a  surplus 
after  these  uses  had  been  satisfied  out  of  the  revenue 
of  the  said  lands,  such  surplus  should  be  applied  to 
support  of  the  family.  Heldt  that  this  provision 
amounted  to  a  bequest  of  the  surplus  to  the  members 
of  the  joint  family  for  their  own  use  and  benefit,  and 
that  each  of  the  sons  of  the  testatrix  took  a  share  in 
the  property,  which,  after  satisfying  the  religious  and 
ceremonial  trusts,  might  be  considerable,  and  could 
not  be  presumed  to  be  valueless.  Heldy  also,  that 
directions  given  by  the  testatrix  in  her  will  to  the 
•effect  that  her  heirs  should  have  no  power  of  gift  or 
sale  over  the  property  bequeathed,  and  that  it 
should  not  be  attached  or  sold  on  account  of  their 
debts,  being  inconsistent  with  the  interest  actually 
given,  were  wholly  beyond  her  power,  and  must  be 
rejected  as  having  no  operation.  Ashutosh  Dutt 
V.  DooRGA  Churn  C'hatterjee 

I.  li.  R.  5  Calc.  438  :  5  C.  L.  R.  296 
L.  R.  6  I.  A.  182 


38. 


Direction  in  w^ill  operating 


as  gift — Power  to  adopt  conferred  on  testator^ a 
widow  determined  on  estate  vesting  in  his  son's 
widow — Gift  of  beneficial  interest.  The  following 
points  were  ruled  in  construing  the  will  of  a  Hindu 
testator  :  (a)  a  direction  to  make  over  the  estate  to 
the  son  when  he  came  of  age  is  equivalent  to  a  gift 
to  him  to  take  effect  at  that  time ;  (6)  a  provision  to 
meet  the  contingency  ''  if  my  son  dies,"  in  order  to 
be  consistent  with  an  absolute  gift  on  his  attaining 
majority,  must  mean  if  my  son  dies  during  minority  ; 
(c)  dakildar,    though  ordinarily  meaning  "  occu- 
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pant,"  must  be  construed  in  reference  to  the  con- 
text and  held  to  mean  possessor  or  manager,  though 
without  beneficial  interest.  Held,  that  the  testator ' s 
widow  took  no  power  to  adopt  under  the  will  in  the 
event  which  happened,  viz.,  of  his  estate  having 
vested  in  his  son  and  afterwards  in  the  son's  widow. 
Thayammalv.  Venkataratna  Aiyan,  L.  R.  14  I.  A. 
67  :  I.  L.  R.  10  Mad.  305,  followed.  Tarachurn 
Chatterjee  v.  Suresh  Chunder  Mookerji 

I.  L.  R.  17  Calc.  122 
L.  R.  16  I.  A.  166 


39. 


Executor    and   residuary 


legatee,  powers  of,  to  alienate  when  there 
is  restriction  against  alienation  in  will.  X>, 
residuary  legatee  under  a  will,  which  provided  that 
he  should  not  be  competent  to  alienate  the  proper- 
ties he  took  under  it,  having  obtained  an  order  for 
grant  of  probate  in  his  favour,  sold  certain  pro- 
perties covered  by  the  will  to  J.  In  execution  of  a 
decree  passed  against  D  in  his  personal  capacity, 
the  properties  were  attached,  and  J  preferred  a  claim 
on  the  ground  of  his  purchase.  The  claim  was 
allowed  and  the  properties  were  released  from  attach- 
ment. In  a  suit  brought  by  the  decree-holder  for 
a  declaration  that  the  properties  were  liable  to  be 
sold  in  execution  of  his  decree :  Held,  that  the 
position  of  D  under  the  will  being  not  merely 
that  of  an  executor,  but  that  of  a  residuary  legatee 
as  well,  and  the  restrictions  imposed  upon  D  by  the 
will  invalid  under  the  ruling  in  Ashutosh  DiUt  v. 
Doorga  Churn  Chatterjee,  I.  L.  R.  5  Calc.  438  : 
L.  R.  6  I.  A.  1S2,  D  had  power  to  made  the  aliena- 
tion in  favour'of  J.  Jaoobandhu  Dey  Podd.ar  v. 
DwARiKA  Nath  Addya  .     I.  Ii.  R.  23  Calc.  446 


40. 


Devise  of  lands  to  brother 


to  be  enjoyed  jointly  with  the  testator's 
W^idow — Power  of  alienation  during  widow's  life- 
time. A  testator  by  his  will  directed  that  his  lands 
should  be  enjoyed  by  his  brother  from  generation  to 
generation  and  for  ever,  \vith  power  to  alienate  the 
same  by  sale,  gift  or  otherwise,  but  that  he  should 
enjoy  them  jointly  with  the  testator's  wife.  Upon 
it«  being  contended  that  the  provision  in  favour  of 
the  wife  merely  conferred  upon  her,  or  recognized,  a 
right  to  maintenance  and  that  the  power  of  the 
brother  to  alienate  was  as  extensive  during  the  life 
of  the  widow  as  after  her  death  : — Held^  that  on  the 
true  construction  of  the  will  the  testator  did  not 
intend  the  brother  to  have  any  power  of  alienation 
during  the  widow's  lifetime.  Periva  Aval  v. 
Narayaxa  Padayachi  .     I.  L.  R.  23  Mad.  256 

41. Bequest  to  "  daughters  and 

their  respective  sons  " — Construction — Re- 
striction of  descent  to  male  issues — Absolute  or 
life-estate — Woman's  estate — Survivorship  between 
daughters — Spiritual  benefit — Remainder  over  to  sons 
— Oift  over — Succession  Act  {X  of  1865),  s.  Ill — 
Construction  of  will — Bequest  to  daughter — Absolutt 
estate.     Where  in  a  will  a  legacy  was  given  in  the 
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following  words: — "  On  my  death,  my  daughter, 
Surjamoni,  who  has  got  sons,  alki  who  is  a  resident* 
of  .  .  .  shall  possess  as  owner  and  possessor 
of  all  the  rights  of  "gift,  sale,  etc.,  in  respect  of  all  my 
property,  moveable  and  immoveable,  and  on  the 
death  of  my  aforesaid  daughter,  the  sons  born  of  her 
womb  will  equally  own  all  my  property."  Held,  upon 
a  construction  of  the  will,  that  it  was  the  intention 
of  the  testator  to  give  to  Surjamoni  an  absolute 
estate.  Govinda  Chandra  Gupta  v.  Benode 
Chunder  Dutt  (1908)  .  12  C.  W.  N.  44 

42. Bequest  to  "widow  *'  on  ac- 
count of  maintenance " — Gift  to  vndow  of 
immoveable  property — Widow's  power  of  alienation. 
A  Hindu  testator,  leaving  a  grandson  by  adoption 
him  surviving,  besides  certain  moveable  property, 
bequeathed  to  his  wife  T  a  house  ' '  on  account  of 
her  maintenance."  Held,  confirming  the  decision 
of  the  Court  below,  that  though  it  was  competent  to 
testator  by  apt  language  to  clothe  his  widow  with  a 
power  of  alienation,  yet  in  the  absence  of  such 
words,  regard  being  had  to  the  surrounding  circum- 
stances and  to  the  ideas  which  Hindus  have  re- 
garding the  interest  ordinarily  enjoyed  by  women 
in  immoveable  property,  it  must  be  presumed  that 
testator  only  meant  to  bequeath  a  Hfe-interest. 
Held,  also,  that  the  heir-at-law  was  not  hable  to 
make  good  moneys  expended  on  the  premises  by  one 
holding  under  the  widow  with  knowledge  of  the 
contents  of  the  will.     Nunnu  Meah  v.  Krishnasami 

I.  L.  R.  14  Mad.  274 


43. 


Direction    as    to   manage- 


ment  of  endo^wment  by  testator's  daughter 
and  her  husband  and  their  male  children 
successively — Estate  created  by  such  direction.  A 
Hindu  testator,  after  by  his  will  creating  an  endow- 
ment for  "  religious  worship  in  a  pagoda,''''  directed 
that  the  sebaitship  should  be  held  by  his  wife,  and 
after  his  death  by  his  son,  and  after  his  death  *'  by 
my  daughter  and  her  husband  Nundo  Doolal  Bose 
and  their  male  children  successively."  Held,  affirm- 
ing the  decision  of  the  High  Court,  that  the  word 
' '  successively  ' '  controlled  the  whole  gift  to  the 
daughter,  her  husband,  and  the  male  children  ;  and 
that  the  intention  of  the  testator  was  to  give  life 
estates  in  the  sebaitsJiip  to  the  sons  of  his  daughter 
in  succession.  On  the  death  of  the  last  surviving 
son  of  his  daughter  the  succession  of  sebaits  failed, 
and  the  sebaitship  reverted  to  the  heirs  of  the 
testator.  Gopal  Chunder  Bose  v.  Kartick 
Chunder  Dey  (1902)      .     I.  L.  R.  29  Calc.  716 

44. Bequest  of  estate  of  in- 
heritance— Mitakshara  School — Order  of  Succes- 
sion not  recognized  hy  Hindu  law — Agreement,  if 
valid,  when  both  parties  under  a  mistake — Limitar 
Hon.  A  will  or  deed  of  settlement,  executed  with 
the  express  object  of  "  perpetuating  the  right  in 
his  family  ' '  in  certain  self -acquired  properties  of  a 
Hindu  testator,  assigned  some  of  those  properties 
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for  the  maintenance  of  his  younger  son,  and  declared" 
that  the  rest  of  his  property  should  be  inalienably- 
attached  to  his  guddi  reasut,  the  testator  being  the 
first  incumbent  of  the  guddi  to  be  succeeded  by  his 
eldest  son,  and,  after  the  death  of  the  eldest  son, 
by  the  eldest  son  of  the  said  eldest  son,  and  so  on 
by  order  of  lineal  primogeniture.  It  further  pro- 
vided  that  the  guddinashin  for  the  time  being  should 
be  the  sole  manager  and  administrator  of  the  said 
estate,  and  the  junior  members  of  the  family  were 
to  be  maintained  by  him  out  of  the  said  estate. 
Held,  that  the  eldest  son  holding  the  said  estate 
was  not  a  mere  trustee  for  his  family  ;  and  that  the 
document  conveyed  an  estate  of  inheritance  to  the 
testator's  eldest  son,  in  spite  of  the  clauses  relating 
to  the  perpetuation  and  inalienability  of  the 
said  estate.  Shookmoy  v.  Monohurri,  L.  R. 
12  I.  A.  103,  where  there  were  directions  for  ac- 
cumulation and  for  no  disposal  of  the  property, 
distinguished.  Held,  further,  that  an  ekramama 
executed  subsequently  by  the  testator's  younger 
son  in  favour  of  the  eldest  son,  relinquishing  all  his 
claims  to  the  estate  attached  to  the  said  guddi, 
was  not  void  by  reason  of  the  ignorance  of  the 
parties  as  to  the  effect  of  certain  inoperative 
clauses  of  the  will  regarding  perpetuity  and  in- 
alienability. The  property  was  the  self-acquired 
property  of  their  father,  in  which  they  had  no  in- 
terest at  their  birth  ;  and  the  executant  was  relin- 
quishing his  rights,  if  any,  in  the  estate.  Sri  Raja 
Lakshmi  v.  Sri  Rajah  Suraj,  L.  R.  24  I.  A.  IIS  ; 
and  Cooper  v.  Phibbs,  L.  R.  2  H.  L.  149  at  p.  170, 
distinguished.  Held,  also,  that  the  ekramama, 
being  a  valid  instrument,  was  binding  on  a 
grandson  of  the  executant  who  was  born  after  its 
execution,  and  that  no  relief  could  be  obtained  by 
him  in  a  suit  brought  by  him  to  establish  his  right  to 
a  share  in  the  estate  without  setting  aside  the  ekrar- 
nama,  and  the  period  of  limitation  for  such  a  suit 
was  3  years.  Raghubar  Doynl  v.  Bhikya  Lai, 
I.  L.  R.  12  Calc.  69  ;  and  Malkarjun  Narahari, 
L.  R.  27  I.  A.  215,  referred  to.  Rameshwar 
Prosad  Singh  V.    Lachmi   Prosad   Singh  (1903) 

7  C.  W.  N.  688 

45.  . Words  conferring  absolute 

estate  by  subsequent  terms  held  to  confer 
only  life  estate — Will,  construction  of — Sdf- 
acquired  properties,  power  of  acquirer  over — Devist, 
effect  of,  when  devisees  not  in  existence  at  itstator^a 
death.  Properties  acquired  by  a  Hindu,  who  had 
inherited  no  ancestral  property,  out  of  income 
derived  by  him  in  Government  service  are  his  self- 
acquisition  and  he  has  complete  power  of  disposi- 
tion over  them  by  will  or  otherwise  to  the  prejudice 
of  his  male  issue.  Where  some  terms  of  a  will  appa- 
rently give  an  absolute  interest,  but  subsequent  pro- 
visions show  that  only  a  life  interest  was  intended 
to  be  given,  effect  will  be  given  to  the  intention  of 
the  testator  by  cutting  down  the  effect  of  the  former 
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•words  and  construing  them  as  conferring  a  life  es- 
tate only.  When  in  making  a  provision  for  his  sons, 
the  testator  uses  words  which,  if  strictly  construed, 
would  give  them  only  a  right  to  be  maintained  out 
of  the  income  of  certain  moveable  and  immoveable 
properties,  but  subsequent  portions  of  the  will  re- 
ferred to  them  as  "  donees  "  and  directed  such 
properties  to  be  handed  to  them  on  coming  of  age  : 
— Held,  that  the  sons  were  given  a  life  interest  in 
«uch  properties.  Where  a  testator  after  giving  a 
life  interest  in  certain  properties  to  his  sons  de- 
vised the  residue  "  in  favour  of  the  male  issue  of 
the  sons,  such  issue  failing,  in  favour  of  female 
issue  and  that  again  failing,  in  favour  of  the  grand- 
daughters by  his  daughter  "  and  where  at  the 
•testator's  death,  there  were  no  grand-children  by 
his  sons,  but  one  of  his  daughters  had  two  daughters 
alive  : — Held,  that  the  sons  did  not  take  the  residue 
as  on  an  intestacy,  but  that  it  was  taken  by  the  two 
daughters  of  the  daughter,  who    were  then    ahve. 

SOMASUNDARA    MUDALIAE   V.     GaNGA    BiSSEX    SoNI 

(1905)         .         .  .     I.  li.  R.  28  Mad.  386 


46. 


Absolute    estate — Will — De- 


mise— Nature  of  estate  devised — No  presumption  thai  it 
is  of  limited  extent  only.  Where  a  Hindu  gave  by  will 
aU  his  property,  moveable  and  immoveable,  to  his 
mother  with  a  direction  to  her  to  feed  and  clothe  his 
widow  so  long  as  she  should  remain  under  her  con- 
trol :  Held,  that  such  a  gift  did  not  confer  a  less 
estate  on  the  mother  than  would  have  b;jen  con- 
ferred hald  she  been  a  male,  i.e.,  an  absolute 
estate,  and  that  a  bequest  by  the  donee  herself 
by  will  of  all  the  properties  so  bequeathed  was  a  good 
and  valid  bequest.  In  Hindu  law  there  is  no  pre- 
sumption that  a  gift  to  a  mother  as  such  confers  a 
limited  estate  only.  Such  a  presumption  exists 
only  in  the  case  of  a  gift  or  devise  of  immoveable 
property  to  the  wife.  MahomM  Shamsul  Huda  v. 
Shewukram,  L.  R.  2  I.  A.  7,  and  Annaji  Duttairaya 
V.  Chandrabi,  I.  L.  R.  17  Bom.  503,  distinguished 
and  explained ;  Mussammui  KoUany  Koer  v. 
Luchmee  Persad,  24  W.  R.  315,  and  Bhobo  Tarini 
Debya  v.  Peary  Lall  Sanyal,  I.  L.  M.  24  Calc.  646, 
followed.  Atul  Krishna  Sikcar  v.  Sanyasi  Churn 
Sircar  and  another  (190^) 

I.  L.  R.  32  Calc.  1051 
B.C.  9  C.  W.  N.  784 


47. 


Mitakshara — 


Will,  constritction  of — Property  devised  to  wife  as 
* '  malik  ' ' — Estate  taken  by  widow.  Where  a  Hindu 
governed  by  the  Mitakshara  law  devised  immove- 
able property  to  his  wife  stating  that  she  would  be 
the  **  malik  "  of  the  property  after  his  death  :  Hdd, 
that  the  word  "  malik "  imported  an  absolute 
proprietary  interest,  and  that,  in  the  absence  of  any 
indication  of  a  contrary  intention  on  the  part  of  the 
testator,  the  widow  took  an  absolute,  and  not 
aaerely  a  life  estate  in  the  property  so  devised. 
JSurajmani  v.  Rabi  Nath,  I.  L.  R.  25    All.  351, 
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dissented  from.  Jamna  Das  v.  Rainautar  Pande, 
I.  L.  R.  27  AU.  M4,  distinguished.  Lola  Ram- 
jeimn  Lai  v.  DjI  Koer,  I.  L.  R.  24  Calc.  406,  Lalit 
Mohan  Singh  Roy  v.  Chukkun  Lai  Roy,  I.  L.  R. 
24  Calc.  834,  and  Raj  Narain  Bhadury  v.  Asidosh 
ChuckerbuUy,  I.  L.  R.  27  Gale.  44  and  649,  followed. 
Pad  AM  Lal  v.  Tek  Singh  n906) 

I.  L.  R.  29  AU.  217 


48. 


Bequest       to     daughters 


"and  their  respective  sons" — Construction 
of  will — Whether  absolute  estate  or  eMate  for 
life — Principles  of  construction  of  Hindu  wills — 
Hindu  Wills  Act  {Ari  XXI  of  1870)Succes. 
sion  Act  {Act  X  of  1865),  ss.  82,  111.  The  will 
of  a  Hindu  directed  his  executors  in  case  of  failure 
of  his  sons,  natural  or  adopted,  and  aft«r  the 
death  of  his  wife  "  to  make  over  and  divide 
the  whole  of  my  estate  both  real  and  personal 
unto  and  between  my  daughters  in  equal  shares 
to  whom  and  their  respective  sons  I  give, 
devise  and  bequeath  the  same,  but  should 
either  of  my  said  daughters  die  without  leaving 
any  male  issue  surviving,  but  leaving  my  other 
daughter  surviving,  then  in  such  case  the 
surviving  daughter  and  her  sons  shall  be  entitled  to 
the  share  of  the  deceased  daughter,  or  in  case  of  the 
death  of  either  daughter  leaving  sons,  the  share  of 
such  daughter  is  to  be  paid  to  such  her  son  or  sons, 
share  and  share  alike."  The  testator  loft  no  sons 
and  of  two  sons  adopted  by  his  widow  after  his 
death,  the  former  died  and  the  adoption  of  the 
latter  was  held  by  the  Privy  Council  to  be  illegal. 
In  a  suit  brought  after  the  death  of  the  widow  by 
one  of  the  two  daughters  :  of  the  testator  for  con- 
struction of  the  \vill  and  a  declaration  of  the  rights 
of  the  parties,  to  which  suit  the  other  daughter  and 
her  sons  and  the  adopted  son  of  the  plaintiff  were 
made  defendants  :  Held  (reversing  the  decisions  of 
the  Courts  in  India),  that  according  to  the  true  con- 
struction of  the  will  the  intention  of  the  testator 
was  to  create  in  favour  of  his  daughters  an  estate 
for  life  with  a  remainder  over  to  their  sons,  and  that 
in  the  events  that  have  happened  the  daughters 
were  entitled  to  the  testator's  estate  in  equal  shares 
for  life  with  benefit  of  survivorship  between  them- 
selves. The  language  of  the  will  clearly  showed 
that  the  testator's  intention  was  to  exclude  his 
(laughters'  daughters  from  the  succession,  to  which 
they  would  have  been  entitled  under  ordinary 
Hindu  law,  had  their  mother's  estate  been  an  ab- 
solute one.  The  principles  as  to  construing  the 
\vi\\  of  a  Hindu  laid  down  in  Mahomed  Shumsool 
Hooda  V.  Shewukram,  L.  R.  2 1.  A.  7, 14  :  14  B.  L.  R. 
226,  232,  233,  followed.  Radha  Prasad  Mullick 
V.  Ranee  Manx  Dassee  (1908) 

I.  L.  R.  35  Calc.  896 
B.C.  L.  R.  35  I.  A.  118 
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Gift    of  immoveable  pro- 


perty to  a  Hindu    -widow — MaliJ: — Absolute 
state.     When  the  question  was  whether  a     Hindu 
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widow  acquired  a  right  to  alienate  the  property 
(immoveable)  in  suit  under  a  deed  of  gift  or  testa- 
mentary disposition  of  her  late  husband,  wherein 
the  word  used  was  nmWc  wa  khud  ihhtiyar,  their 
Lordships  held  that  in  order  to  cut  down  the  full 
proprietary  rights  that  the  word  malik  imports, 
something  must  be  found  in  the  context  to  qualify 
it  and  that  the  fact  that  the  donee  was  a  woman  and 
a  widow  did  not  suffice  to  displace  the  presumption 
of  absolute  ownership  implied  in  the  word  malik. 
The  donee  in  the  case  of  Lalit  Mohun  Singh  Roy  v. 
Chukhun  Lai  Roy,  L.  R.  24 1.  A.  76,  sx.  I.  L.  R.  24 
Calc.  834,  was  a  man,  but  the  principles  of  inter- 
pretation la,id  down  in  that  case  were  of  general 
application.  Kollany  Kooer  v.  Luchmee  Per,<thad, 
24  W.  R.  395,  referred  to.  Surajmani  v.  Rabi 
Nath  Ojha  (1907)       .         .         12  C.  W.  N.  231 


50. 


Construction — 


Bequest  to  widow — Power  of  appointment — Bequest 
for  life,  with  power  of  alienation — Gift  over.  A  will 
addressed  bj'  the  testator  to  his  wife,  was  to  this 
efEect :  * '  You  are  my  legally  married  mfe  and 
entitled  to  the  property  to  be  left  by  me.  Should  I 
on  a  sudden  die  .  .  .  you  shall  under  this  wiU 
become  possessor  of  my  properties,  etc.,  and  perform 
my  sradh  at  a  suitable  cost ;  and  for  the  benefit  of 
my  soul  you  shall  purchase  a  house.  .  ,  and 
establish  a  Mahadev  in  it  and  perform  its  sheva  and 
services,  etc.,  and  you  shall  fix  a  suitable  allowance 
as  pronami  for  my  spiritual  guide.  You  ^vill  have 
the  right  and  power  to  alienate  by  gift  or  sale  all 
the  aforesaid  moveable  and  immoveable  properties. 
My  daughter,  Sreemutty  Hara  Kumari,  shall  be- 
come entitled  to  and  possessor  of  whatever  pro- 
perties will  remain  after  your  death  and  she  shall 
enjoy  the  same,  keeping  up  and  maintaining  the 
aforesaid  shebas,  etc.  .  .  The  said  daughter 
shall  have  the  same  rights  in  the  aforesaid  proper- 
ties as  you  have,  and  he,  to  whom  my  said  daughter 
may  willingly  give  away  those  properties,  shall 
possess  the  same  and  enjoy  them  keeping  up  and 
maintaining  the  sheba,  etc."  Held,  that  giving  effect 
to  all  the  words  of  the  will,  the  widow  took  an  estate 
for  life  with  a  power  of  alienation,  and  to  the  extent 
to  which  such  power  was  not  exercised,  the  daugh- 
ter similarly  took  the  property.  Hara  Kumari 
Dasi  v.  Mohim  Chandra  Sarkah  (1908) 

12  O.  W.  IT.  412 
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(c)  Adoption. 
Adoption  directed  by  ■v^ill — 


Bequest  of  property  by  will  to  the  boy  named  for  adop- 
tion by  testator — Conditional  gift  on  adoption — Condi- 
tions proposed  by  natural  father  before  consenting  to 
give  his  son  in  adoption.  OT,a  Hindu  of  the  Bhatia 
caste,  died  on  the  6th  September  1867,  having  by 
his  will,  dated  the  same  day,  directed  that,  in  case 
no  son  was  born  to  him,  his  widow  S  (the  plaintiff) 
should  adopt  the  son  of  his  nephew,  who  was  to  be 
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6.  CONSTRUCTION  OF  WILLS-«cmli. 
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"  made  his  adopted  son.'*     The  followng  was  the 
material  part  of  the  will  :     * '  15.     During  my  life- 
time,  or  subsequently   to  my  decease,    should   a 
child  (begotten)  by  me  not  be  born  of  the  vomb 
of  my  Avife  S,  then  I  direct  and  order  and  appoint 
as  follows  :     There  is  my  nephew  D.     He  has  now 
one  son  to  whom  he  has  not  as  yet  given  a  name. 
My  wife  S  is  to  take  that  son  in  adoption  after  my 
decease,  and  he  is  to  be  made  my  adopted  gon. 
And  after  what  is  mentioned  in  (this)  my  testamen- 
tary Avriting  has  been  done  accordingly,  I  give  (him) 
as  an  inheritance  all  the  residue  of  my  property 
left  at  the  time,  and  I  appoint  him  as  my  heir. 
This  lad  is  to  perpetuate  (my)  own  name  as  (if  he 
were)  the  son  of  my  loins,   and  (he)  is  to  pay  as 
much  respect  to  my  wife  8  as  (if  she  were)  his  own 
mother ;  and  agreeably  to  her  directions  he  in  to 
act  righteously.     And  my  wife  is  to  have  thia  lad 
married  as  (though  he  were  her)  own  son,  and  upon 
his  marriage,  R 20,000  are  to  be   expended  out  of 
my  property.     And  during  the  lifetime  of  my  wife 
should  this  lad  die  without  coming  of  age,  then  my 
wife  is  duly  to  take  in    adoption  such  other  (or 
second)  son  of  D  as  may  be  (living)  at  the  time,  and 
he  is  duly  to  be  treated  as  my  son.     (All)  are  duly 
to  act  towards  him  in  all    respects  agreeably  to 
what  is  written  above,  and  he  is  to  obey  my  wife  S. 
If  by  the  vnll  of  Providence  it  should  so  happen  that 
there  may  be  no  other  son  of  D,  then  I  appoint  my 
nephew  D  as  the  heir  of  my  property.     And  to  him 
I  give  as  an  inheritance  all  the  residue  of  my  pro- 
perty left  at  the  time.     (It  is  given)  in  the  following 
manner."     In  1870  this  suit  was  filed  by  the  plaint- 
iffs (the  widow  and  executrix  of   testator)   for  the 
purpose  of  havmg  the  will  construed.     The  plaint- 
iff complained,  inter  alia,  that  the  defendant  D  had 
refused  to  give  his  infant  son  in  adoption  to  the 
jjlaintiff,  and  had  named  him  S  D  and  had  no  other 
son.     In  his  written  statement    filed  in  1871  the 
defendant  D  denied  that  he  had    refused  to  give 
his  said  son  in  adoption.     In  a  subsequent  written 
statement  filed  on  the  4th  March    1872  he  informed 
the  Court  that  a  second  son  {N)  had  since  been 
born  to  him    and  he  submitted  to  the  Court  what 
were  the  rights  and  interest  of  such  sons  under  the 
%vill.     A  decree  was  made  in  the  suit  in  March  1872. 
In  January  1878,  the  plaintiff  presented  a  petition  to 
the  Court,  stating  that  8  D,  having  been  born  on  the 
29th  April  1867,  was  of  the  age  of  ten  years  and  nine 
months  ;  that,  according  to  the  custom  of  the  testa- 
tor's caste,  the  period  during  which  ho  could  be 
adopted  would  terminate  on  his  attaining  the  age 
of  eleven  years,  viz.,  in  April  1878  ;  that  she  was 
ready  and  willing  to  adopt  him  and   had  oflFered  to 
do  so,  but  that  his  father  (the  first  defendant)  had 
refused    to    give    him    in    adoption.     She    prayed, 
inter  alia^  that  it  might  be  declared  that  in  the  event 
of  the  first  defendant  failing  to  give  the  said  8  D  ivi 
adoption,  the  first  defendant  and  his  two  sons  took 
no  benefit  under  the  said  will.     The  first  defendant 
filed  a  counter  petition  in  which  he  stated  that  he  was 
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always  willing  to  give  his  son  S  Dtohe  adopted  by 
the  plaintiff  on  certain  conditions,  but  that  she  had 
refused  to  consent  to  them,  or  to  anything  which 
would  in  the  least  interfere  with  her  authority  as 
a  mother  over  the  boy  v\hen  adopted.  He  stated 
that  the  plaintiff  was  an  adherent  of  a  sect  which 
held  certain  pernicious  and  immoral  doctrines  to 
which  he  was  much  opposed  and  which  had  been  ab- 
horred by  the  testator  ;  and  that  unless  certain  con- 
ditions, which  he  suggested,  were  imposed  upon  the 
plaintiff,  the  moral  character  of  his  son,  if  adopted, 
would  be  in  danger  of  fatal  injury.  Hdd,  that  the 
infant  sons  of  the  first  defendant  took  nothing  under 
the  will  unless  adopted.  Held,  also,  that  the  plaint- 
iff was  under  no  obligation  to  take  the  infant  S  D 
in  adoption  on  the  conditions  proposed  by  the  first 
defendant,  his  natural  father.  Shamavahoo  v. 
DwARKADAS  Vasais Ji      .     I.  L.  R.  12  Bom.  202 


52. 


Adoption    directed    to  be 


made  not  by  testator's  widow,  but  by  the 
widow  of  his  deceased  son — Adoption  of 
testator'' s  nephew  directed  by  will — Beqtied  of  pro- 
perty to  such  nephew — Persona  designata.  A,  a 
Hindu  testator,  by  his  will,  dated  the  day  before  his 
death,  declared  that  it  Wcts  his  wish  to  adopt  his 
nephew  K  as  his  son,  but  that,  if  he  should  be  un- 
able to  do  so  in  his  lifetime,  his  daughter-in-law,  L 
(the  widow  of  a  deceased  son  H),  was  **  to  take  the 
said  K  in  adoption."  His  will  then  continued  : 
**  His  adoption  ceremony  is  to  be  performed.  My 
property,  which  ma^'  remain  as  a  residue  after  all 
the  things  mentioned  in  my  will  have  been 
done,  I  give  to  this  lad  as  his  inheritance,  and  I 
appoint  him  as  my  heir. ' '  A  subsequent  clause  of 
the  will  directed  as  follows  : — "  In  the  twenty- 
eighth  clause  above  it  has  been  directed  (that  a  son) 
should  be  adopted.  In  accordance  therewith,  after 
the  said  K  shall  have  been  adopted,  should  he  die 
without  (leaving)  any  descendants,  then  Choru  L 
is  duly  to  adopt,  out  of  my  father  J  A's  descendants, 
any  lad  who  may  bo  found  fit.  And  if  the  said  L 
should  not  be  living  at  that  time,  then  (any)  lad 
(begotten)  of  the  loins  of  my  father,  ./  A,  who  may 
appear  to  my  executors  to  be  fit,  is  duly  to  be  ap- 
pointed my  heir.  And  to  him  my  property  as  men- 
tiored  above  is  duly  to  be  given  in  inheritance. 
And  his  adoption  ceremony  is  to  be  performed. 
And  the  outlays  on  the  occasion  of  his  marriage 
also  are  dul}^  to  be  made  as  written  above."  HeUi, 
that  the  direction  by  the  testator  to  his  daughter-in- 
law  to  adopt  a  son  was  a  direction  to  her  to  adopt 
a  sou  to  herself  and  her  deceased  husband  and 
not  to  adopt  a  son  to  the  testator  ;  the  former  being 
the  only  adoption  which  she  was  by  Hindu  law 
comj)etent  to  perform.  Held,  also,  that,  unless  K 
was  adopted  as  directed  by  the  will,  he  was  not  en- 
titled to  the  testator's  property.  His  adoption  was 
a  condition  precedent  to  his  inheritance.  Kabsan- 
J>13  Natha  v.  Ladkavahu 

L  li.  R.  12  Bom.  185 


HINDU  LAW— WILL— cohW. 

5.  CONSTRUCI^ION  OF  WILLS— conid. 

(c)  Adopiion — contd. 

Held,  on  appeal,  that  adoption  was  a  condition- 
precedent,  and  that  the  boy  not  having  been  adopt- 
ed could  not  take  under  the  w  ill.  Bireswar  Muker- 
ji  V.  Ardha  Chunder  Roy,  L.  R.  18  I.  A.  101  : 1.  L. 
R.  19  Calc.  452,  distinguished.  Shamavahoo  v. 
Dwarkadas  Va^anji,  I.  L.  R.  12  Bom.  202,  followed. 
Karamsi  Madhowji  v.  Karsandas  Natha 

I.  L.  R.  20  Bom.  718 

On  appeal  to  the  Privy  Council : — Held,  affirming 
the  decree  of  the  High  Court,  that  the  adoption 
was  a  condition  precedent,  and  that  the  boy,  not 
having  been  adopted,  could  not  take  under  the  will. 
ILxRAMSi  Madhowji  v.  Karsaxdas  Natha 

I.  L.  R.  23  Bom.  271 


53. 


Gift     to    person     as     an 


"  adopted  son,"  though  not  actually  so 
Gift,  whether  conditional—  Persona  designata. 
Where  a  testator  recited  in  his  will  that  he  had  been 
keeping  a  minor  as  his  adopted  son,  and  thereby 
gave  properties  to  him  absolutely,  describing  him 
as  adopted  son  : — Held,  that  by  the  true  construc- 
tion of  the  will  the  gift  was  not  conditional  upou 
adoption  having  been  effecte<;l.  Subbarayer  v. 
SUBBAMMAL  .  .  I.  L.  R.  27  I.  A.  162 

4  C.  W.  N.  805 

54.  Omission    or    refusal    to 

adopt — Widow  with  authority  to  adopt.  A  Hindu 
will  contained  the  following  clause  :  "I  give  out  of 
my  two-anna  share  of  tho  whole  of  my  personal 
estates  R7,0C0  to  my  mother  (one  of  tho  defend- 
ants), and  R5,000  to  my  wife  (the  plaintiff). 
Besides  the  two-anna  share  of  tho  wealth  in  ready 
money  and  landed  pro^>erty  which  remains,  you 
my  brother  will  keep  under  3'our  own  charge  ;  you 
are  at  present  malik  of  the  whole  of  the  property  ; 
as  master  and  manager  of  the  entire  propf?rty,  you 
will  perform  all  acts,  you  will  cause  one  of  your 
sons  to  be  received  in  adoption."  The  brother 
died  leaving  a  will,  by  which  he  committed  to  his 
wife  and  mother  the  charge  of  his  own  property 
and  that  of  his  brother,  and  also  the  duty  of  givinc; 
his  son  in  adoption  to  his  brother.  The  defendants,. 
— viz.,  his  wife  and  mother, — proved  the  will  and 
took  possession  of  the  property.  The  plaintiff 
omitted  to  adopt.  Her  husband  died  in  1851,  and 
the  suit  was  brought  in  1807.  Held,  that  the  plaint- 
iff, notwithstanding  her  omission  to  adopt,  suc- 
ceeded to  her  husband's  estate  for  a  Hindu  widow's 
interest  therein.  Held  by  Peacock,  C.J.,  and 
M ARK B Y,  t/.,  that  the  estate  descended  to  the  widow 
plaintiff,  subject  to  the  two  legacies  ;  and  that  she 
did  not  forfeit  it  even  if  she  refused  to  adopt. 
Prasannamayi  Dasi  v.  Kadambini  Dasi 

3  B.  L.  R.  O.  C.  86 


55. 


Double    adoption — Gift    to 


sons  by  implication  as  devisees — Intention — Per. 
sona  designata.  N  C  O,  &  Hindu,  died  without 
issue,  leaving  a  widow  (the  plaintiff).  He  left  a  will 
by  which  he  gave  a  conditional  jiower  of  adoption  ia 
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HINDU  LAW— Wllili— cowfe?. 

5.  CONSTRUCTION  OF  WILLS— contd. 

(C)  ADOPTION-^COTOfi. 

the  following  %^  ords  :     "  My  wife  is  supposed  to  be 
pregnant  ^\"ith  child  ;  if  her  conception  be  true,  and 
she  be  delivered  of  a  male  child,  then  there  shall  be 
no  necessity  for  the  adoption  of  children  as  men- 
tioned below,  but  if  a  daughter  be  born,  she  will  in 
that  case  adopt  the  twain  mentioned  below,  and 
whatever  property  there  shall  exist  consisting  of 
moveables    and  immoveables,  etc.,    my    executors 
shall  divide  into  three  equal  shares,  and  give  the 
same  to  the  daughter  and  adopted  sons  on  their 
attaining  the  age  of  majority  and  if  a  son  be  born 
and  hapyjen  to  die  before  attaining  majority,  in  that 
case  she  shall  adopt  the  sons  of  my  sisters  rnentioned 
below,  and  for  that  purpose  I  give  her,  that  is  to 
say  my  wife,  permission  that  she,  that  is  my  said 
wife,  shall,  in  conformity  -\^ith  our  shastras,  adopt 
the  illustrious  S,  the  third  son  of  R  G,  and  0  C,  the 
youngest  son  of  S  G,  an  inhabitant  of  Autpore — 
that  is  to  say,  the  two  sons  of  my  two  uterine  sisters, 
in  doing  which  there  shall  be  no  deviation.     Should 
my  wife  pot  adopt  the  children  after  my  decease, 
then  the  executors  named  hereinafter  shall,  accord- 
ing to  this  will  and  in  pursuance  of  the  permission 
given  by  me,  cause  the  said  two  children  to  be  re- 
ceived in  adoption.     If  any  of  the  said  adopted 
sons  depart  this  life  before  attaining     the  age  of 
majority,  then  one  of  the  uterine  brothers  of  the 
deceased  adopted  son  shall  be  received  in  adoption 
according  to  law  in  the  room  of  deceased  adopted 
son,"    etc.     The   plaintiff  did   not  give   birth   to 
either  son  or  daughter,  nor  did  she  adopt  either  of 
the  persons  indicated  by  the  Avill.     S  died  in  1865, 
and  0  C  was  living  at  the  date  of  the  suit  and  was  of 
age.     Held,  that,  whether  the  two  persons  indicated 
could  or  could  not  be  legally  adopted  as  pointed  out 
by  the  will  according  to  Hindu  law,  there  was  a  gift 
to  them  as  devisees  by  implication.     Doss  Money 
DossEB  V.  Peosonomoye  Dossee 

2  Ind.  Jur.  KT.  S.  18 

56.  Gift — Condition  precedent 

— Persona  designaia.  Assuming  that  the  testator, 
in  using  the  words,  ' '  According  to  our  shastras, 
the  said  two  adopted  sons  will  perform  our 
obsequies,  and  shall  become  successors  of  our  ances- 
tral and  self-acquired  property  "  intended  to  make 
a  substantive  gift  to  named  individuals  : — Heldy  that 
the  gift  is  inoperative  if  the  individuals  do  not  fulfil 
the  character  of  adopted  sons.     Siddessory  Dossee 

V.  DOORGACHUKN  SeTT 

2  Ind.  Jur.  W.  S.  22  :  Bourke  O.  C.  380 


Testamentary 

adopted     son — Res 
Persona  de- 


57. 

gift — Intention — Subsequently 
judicata — Pending  administration  suit 
signata.  P,  a  Hindu  inhabitant  of  Calcutta  of 
the  Sudra  caste,  having  two  wives, — J/,  the  elder 
^vife,  and  N,  the  younger, — but  no  issue  by  either 
of  them,  adopted  two  sons,  the  plaintiff  and  S. 
This  double  adoption  took  place  on  one  and  the 
same  occasion,  but  the  plaintiff  went  through  the 
necessary  ceremonies  in  point  of  time  before  8  P 

VOL.  n. 


HIITDU  LAW— WILL-confrf. 

6.  CONSTRUCTION  OF  WILLS— contd. 
(c)  Adoptign— con^. 
gave  the  plaintiff  in  adoption  to  his  wife  3/,  and  S 
to  his  wife  N.  P  afterwards  died,  leaving  M  N, 
the  plaintiff,  and  S,  and  leaving  property  and  a  will 
in  which  he  said  :     ' '  Having  adopted  two  sons,  I 
have  given  my  elder  son  to  ray  elder  wife  to  bring 
him  up,  and  they  both  arc  respectively  nurturing 
the  two  sons,  as  sons  born  of  their  own  womb.     For 
the  purpose  of  protecting  and  preserving  the  pro- 
perty after  my  decease,  I  appoint  my  elder  nterine 
brother  .4  executor,  and  my  said  two  wives,  M  and 
N,  executrixes.     If  either  of  these  mv  two  sons 
depart  this  life  Avithout  issue  (which  God*  forbid  !),  I 
direct  either  of  my  wives  whose  foster  son  shall  have 
died  to  take  another  son  in  adoption  pursuant  to 
this  my  direction,  and  having  done  so,  should  a 
similar  misfortune  happen,  she  shall  have  the  option 
of  adopting  other  sons  in  succession,  and  that  son 
shall  inherit  the  share  of  my  deceased  son.     Further, 
besides  one-half  share  of  the  moveable  and  immove- 
able  properties  of  which  I  am  possessed  jointly 
vnth   my   elder   uterine   brother,    whatever,   etc., 
belonging  to  me  in  my  separate,  etc.,  account,  my 
said  executor  and  executrixes  shall  become  pos- 
sessed of  the  whole  after  my  decease,  and  shall  re- 
cover my  dues  and  pay  the  undermentioned  legacies, 
etc.,  etc.     Afterwards,  when  my  adotped  sons  shall 
have  attained  their  ages  of  majority,  my  executor 
and  executrixes  shall  account  for    and  give  them 
their  shares  on  their  becoming  of  age.     If  they  con- 
tinue to  be  unanimous,  w  ell  and  good  ;  if  not,  they 
may  divide  and  receive  their  respective  shares  of 
the  property  and  live  separate  as  to  food,  etc.,  etc." 
The   executor   and    two   executrixes    proved    the 
will.     Afterw^ards  S  died  an  infant  and  unmarried, 
and  thereupon  N,  his  mother  in  adoption,  assuming 
to  act  under  the  will,  adopted  the  defendant,  O  in 
his  place,  the  other  son,  the  present  plaintiff,  still 
living.     The  plaintiff  and  0  afterwards,  while  still 
infants,  filed  a  bill  by  their  next  friend  against  P^s 
executor  and  executrixes  for  the  administration  of 
the  estate.     N  afterwards  died    before  the  present 
suit  which  was  brought  by  the  plaintiff  against  J/, 
the  surviving  wife,  and  0,  praying  that  the  plaintiff 
might  be  declared  the  only  eon  and  heir  of  P,  and 
that  an  account  might  be  decreed  against  the  de- 
fendants.    Held  by  the  Court  below  and  the  Court 
of  appeal,  that  there  was  a  clear  designation  of  the 
plaintiff  and  S,  and  of  0,  the  subsequently-adopted 
son,  to  enable  them  to  take  under  the  will.     Beld^ 
also,  by  both  Courts,  that  the  administration  suit 
was  no  bar  to  the  present  suit.  And  hold  by  Trbvob, 
J.,  dissenting  from  the  rest  of  the  Court  on  the 
appeal,  that  the  instrument  executed    by  P  was 
partly  a  w  ill  and  ]mrtly  a  permission  to  adopt ;  that 
as  to  the  first  part  of  the  instrument,  there  was  suffi- 
cient designation  of  the  persons  as  hold  by  the  rest 
of  the  Court ;  and  as  to  the  second  part,  that  it  was 
a  condition  precedent  to  any  one  taking  umlor  that 
permission  that  he  should  bo  a  validly  adoptwi  son 
according   to    the    Hindu    law.     MorKMOTnoN'ATH 
Day  v.  Onothanath  Day  .  2  Ind.  Jur.  N.  S.  24 

8  L 
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HINDU  JjAW—WlIjTj—contd. 

5.  CONSTRUCTION  OF  WILLS— con^i 
(c)  Adoption — corUd. 

sc.  in  Court  below  .     Bourke  O.  C.  189 

58.    Gift     by      implication — 

Persona  designata — Power  to  adopt.  A  Hindu 
testator  died,  leaving  a  \vidow,  and  leaving  also 
a  "will,  which  contained  the  following  clause  : — 
"  My  wife  is  supposed  to  be  pregnant  mth  child  ;  if  a 
daughter  be  born,  she  \\ill  in  that  case  adopt  the 
twain  mentioned  belo\\  (the  plaintiS  and  one  S  G) ; 
and  whatever  property  there  shall  exist,  consisting 
of  moveable  and  immoveable,  my  executors  shall 
divide  into  three  equal  shares,  and  give  the  same  to 
the  daughter  and  adopted  sons  on  their  attaining  the 
age  of  majority."  S  G  died  ;  no  child  was  borne 
by  the  widow.  The  plaintiff,  having  attained  his 
majority,  brought  a  suit  for  declaration  of  his  title, 
alleging  that  he  had  been  duly  adopted  under  the 
will ;  but  that,  whether  he  had  been  adopted  or  not, 
he  was  entitled  under  the  will  to  a  share^in  the  move- 
able and  immoveable  property  of  the  testator.  No 
valid  adoption  took  place.  Held,  that  there  was  no 
gift  by  implication  to  the  plaintiff.  The  testator 
only  intended  him  and  8  G  to  take  under  the  will 
in  the  event  of  their  being  adopted.  Dossmoney 
Dossee  v.  Prossonomoye  Dossee,  2  Ind.  Jur.  N.  S. 
IS,  followed.  Abhai  Charan  Ghose  v.  Dasmani 
Dasi  ^         .         .         .  6  B.  Ij.  H.  623 

59. Persona  designata — Bequest 

to  person  not  holding  character  supposed  by  testa- 
tor. Plaintiff  sued  as  the  widow  of  an  adopted  son 
for  the  property  of  the  adoptive  father,  and  also  on 
the  ground  that  the  adopted  son  was  the  devisee  of 
the  adoptive  father.  The  Civil  Judge  decided  that 
the  adoption  of  the  plaintiff's  husband  was  invalid 
according  to  Hindu  law,  and  that  the  devise,  having 
been  made  to  the  plaintiff's  husband  as  adopted 
son,  was  invalid.  Held  (reversing  the  decision  of 
the  Civil  Judge),  that  as  the  language  of  the  testator 
sufficiently  indicated  the  person  who  was  to  be  the 
object  of  his  bounty,  the  person  so  indicated  waa 
entitled  to  take,  although  the  testator  conceived  him 
to  possess  a  character  which  in  point  of  law  could 
not  be  sustained.     Javani  Bhai  v.  Jivu  Bhai 

2  Med.  462 

60.  . _  Son      about    to 

be  adopted — Adoption.  Where  in  a  will  there  was 
a  clear  indication  of  the  testator's  intention  before 
making  an  adoption  to  give  the  greater  part  of  his 
properi^y  to  the  boy  whom  he  w  as  about  to  adopt, 
and  the  bequest  was  by  name  to  the  latter,  who  was 
not  selected  as  being  the  adopted  son,  but  for  rea- 
sons which,  though  likely  to  lead  to  the  adoption, 
were  independent  of  it  :~Held,  that  the  bequest  was 
effectual,  notwithstanding  that  there  had  been  no 
adoption.  Bireswar  Mukerji  v.  Ardha  Chander 
Roy.    Shib   Chander   Roy   v.    Gobind   Mohini 

I.  L.  R.  19  Calc.  452 
L.  B.  19  I.  A.  101 


HINDU  LAW— WILL.— confef. 

6.  CONSTRUCTION  OF  WILLS— canji. 
(c)  Adoption — contd. 

was  made  to  a  person  whom  the  testator  falsely 
described  as  his  ''  a\irasa,"  or  "  naturall5^-born  " 
son.  This  false  description,  not  invohdng  any  con- 
dition that  the  legatee  should  be  the  testator's 
son  did  not  invalidate  the  bequest  to  the  designated 
person,  Fanindra  Deb  Raikat  v.  Rajeswar  Dass, 
L.  R.  12  I.  A.  12  :  I.  L.  R.  11  Calc.  463,  distin- 
guished.  Venkata  Surya  Mahipati  Rama  Krish- 
na Rao  v.  Court  of  Wards 

L  L.  R.  22  Mad.  893 

L.  R.  26  L  A.  83 

3  C.  W.  N.  415 


62. 


Adopted  son  -v^here  adop- 


ei4 


False  designation 


of  person  in  bequest— Validity  of  bequest.     A  bequest 


tion  is  invalid — Endowment — Gift    to   shehaits- 
Effect  of  ikrarnama  between  widows  in  favour  of  sons 
whose  adoption  was  invalid.     A  testator  bequeathed 
all  his  property  to  a  family  thakur,  and,  to  secure  the 
debsheba,  directed  that  his  two  widows  should  each 
adopt  a  son  to  him,  the  sons  to  become  shebaits  of 
the  property  dedicated,  of  which  the  widows,  during 
the  sons'  minority,  were  to  have  control.     When 
the  two  sons  should  have  attained  their  majority 
the  two  widows,  were,  by  the  will,  to  make  over  to 
them  as  shebaits  all  the  property  dedicated  ;  and 
out  of  the  surplus  income,  after  payment  of  the  ex- 
penses of  the  debsheba  the  two  sons  were  to  receive 
a  fixed  allowance,  the  residue  being  undisposed  of. 
The  %vidows,  having  purported  to  adopt  according 
to  the  will,  then  bound  themselves  by  an  ikrarnama 
each  to  the  other,  to   bring   up  the  sons   as   their 
mothers  and  guardians,  and,  after  payment  of  the 
expenses  for  the  debsheba,  to  divide  the  surplus  in- 
come into  two  equal  shares,  making  accumulations, 
which  should  hd  handed  over  by  each  to  the  son 
adopted  by  her  on  his    attaining  majority.     In  a 
suit  by  the  son  purported  to  have  been  adopted 
by  the  elder  widow,  who  was  then  dead,  against 
the  younger  widow,  and  the  son  purported  to  have 
been  adopted  by  her,  in  effect  for  the  administra- 
tion of  the  testator's  estate,  with  a  claim  for  relief 
based  on  susts  of  the  widows,   including  the  ikrar- 
nama executed  by  them : — Held,  first,  that  it  being 
settled  law  that  such  an  adoption  was  not  valid,  the 
plaintff  could  take  nothing  under  the  will,   because 
there  was  no  gift  to  him  except  in  the  character 
of  shebait,  there  having  been  no  intention  on  the 
part  of  the  testator,  who  apparently  had  no  doubt 
as  to  the  legality  of  his  scheme  to  bring  in  a  stranger 
as  shebait.     Monemothonauth  Day    v-     Onothnauth 
Day,   Bourke  1S9  :  2  Ind.  Jur.    N.    S.  2i,  distin- 
guished.    Secondly,  that  by  the  law  of   inheritance 
the  widows  as  heirs  took  the  office  of  shebait,  and 
became  entitled  to  the  beneficial  interest  in  the 
surplus  income  for  their  estates  for  life,  so  that  each 
of  them  could  contract  to  bind  her  own  interest. 
Thirdly,  that  there  was  no  trust  imposed  upon  the 
surviving  \vidow  independently  of  the  contract  which 
she  had  made ;  but  that  the  ikrarnama,  taken  as 
part  of  the  series  of  acts,  gave  to  the  boys,  so  far  as 
the   widows'    interests  extended,   the  same  benefit 
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HINDU  LAW— WILL— cowfeZ. 

5.  CONSTRUCTION  OF  WILLS— contd. 
(c)  Adoption — contd. 
■that  they  would  have  taken  had  they  been  heirs  ; 
and  although  they  were  not,  and  could  not  have 
been  at  their  age,  parties  to  the  ikrarnama,  yet  that 
they  could  insist  on  the  performance  of  the  contract, 
by  which  each  widow  bound  herself  to  the  other 
to  deal  with  the  estate  in  their  favoiu-.  Fourthly, 
•that  each  boy  was  entitled  on  attaining  majority  to 
half  of  the  sui-plus  income  during  the  life  of  the  sur- 
viving widow,  and  to  the  accumulations  thereon ; 
and  accounts  were  accordingly  directed  against  her. 
This  widow,  however,  having  died  pending  the  ap- 
peal, after  it  had  been  argued,  the  testator's  heir 
was  added  to  the  record,  it  resting  with  the  plaintiff 
to  apply  to  the  Court  below  to  add  necessary  parties 

SURENDRO   KeSHUB   RoY  V.      DOORGASOONDERY 

DossEE      .         .         .  L  L.  R.  19  Calc.  513 

L.  R.  19  I.  A.  108 
Restricted  po"wer  to  ■widow 


63. 


i;o  adopt.  A  Hindu  in  188^  made  a  will  therein 
described  as  being  executed  in  favour  of  the  testa- 
tor's wife  in  which  he  said,  * '  you  must  adopt  for  me 
a  boy  you  like  from  the  children  that  may  be  born 
in  the  families  of  my  brothers ' '  and  after  making 
certain  provisions  as  to  his  property,   etc.,   added 

the  principal  object  of  this  will  is  that  you  should 
adopt  for  me  any  suitable  boy."  After  the  testa- 
tor's death,  the  widow,  as  in  exercise  of  the  power 
conferred  on  her  by  the  will  purported  to  adopt  a  boy 
who  did  not  come  within  the  description  in  the  first 
of  the  above  clauses,  although  one  of  the  testator's 
brothers  offered  his  own  son  in  adoption.  In  a  suit 
by  the  testator's  brothers  for  a  declaration  that  the 
adoption  purported  to'have  been  made  by  the  widow 
was  invalid : — Held,  that,  notwithstanding  the  gene- 
ral terms  of  the  second  of  the  above  clauses,  the 
widow's  power  to  adopt  was  restricted  by  the  first, 
and  the  adoption  purported  to  have  been  made  by 
her  was  invalid.  Amikthayyan  v.  Katharamay- 
YAN  .         .         .        I.  L.  R.  14  Mad.  65 

64.  Bequest  to  a  boy  directed 

by  the  testator  to  be  adopted  by  his  widow 
— Direction  for  the  hoy* 8  maintenance — Rights  of 
the  legatee,  no  adoption  having  been  made.  A  Hindu 
made  his  will  whereby  he  provided  that  his  property 
should  be  enjoyed  by  his  widow,  who  should  main- 
tain certain  persons,  including  the  j)laintiff,  whom 
she  was  thereby  directed  to  take  in  adoption,  and 
added  :  ' '  My  aforesaid  wife  shall  enjoy  all  my 
abovementioned  properties  in  every  way  as  long  as 
she  may  be  alive,  and  after  her  death  the  same  shall 
be  taken  possession  of  by  the  aforesaid  adopted  son. 
The  testator  died  not  having  taken  the  plaintiff 
in  adoption,  and  his  widow  did  not  adopt  him.  In 
a  suit  by  the  plaintiff  for  maintenance  and  for  the 
declaration  of  his  title  under  the  vnW: — Held,  that  all 
the  provisions  of  the  will  relating  to  the  plaintiff 
were  intended  by  the  testator  to  come  into  effect 
only  in  the  event  of  the  adoption  being  made,  and 
consequently  that  the  plaintiff  had  no  right  to  the 
family  property  or  to  maintenance  in  the  family. 
Abbu  v.  Ktjppammal       .     I.  L.  R.  16  Mad.  355 
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(c)  Adoption — contd. 

Pow^er  to  adopt  conferred 


on  testator's  widow  ended  on  estate  vesting 
in  his  son's  widow— Gift  of  beneficial  interest. 
On  a  claim  by  the  children  of  the  testator's 
daughter,  as  against  his  brother's  son, — Held,  that 
the  testator's  direction  to  his  executor  (who  was  his 
elder  brother)  to  make  over  whatever  remained  of 
his  estate,  after  payment  of  debts,  to  his,  the  testa- 
tor's,  son  ( ' '  when  he  comes  of  age  ")  had  the  effect 
of,  a  gift  to  that  son  operating  at  that  time  ;  and 
that  the  words  in  the  will,  ' '  if  my  minor  son  dies,'  * 
meant,  in  order  to  be  consistent  with  the  above, 
' '  dies  before  attaining  full  age."  On  the  death  of 
the  testator's  son  after  attaining  full  age  and  leav- 
ing a  widow,  the  testator's  -wadow,  although  em- 
powered  by  the  will  to  adopt  if  the  testator's  son 
should  die  without  son  or  daughter  (which  he  did) 
could  not  exercise  this  power  after  the  estate  had, 
consequently  upon  the  son's  death,  vested  in  his 
widow  for  her  widow's  estate.  Thayammal  v. 
Venkataramma  Aiyan,  L.  R.  14  I.  A.  67  : 1.  L.  R. 
10  Mad.  205,  referred  to  and  followed.  The 
testator's  son,  having  succeeded  to  the  estate  under 
the  above  provisions,  himself  made  his  will,  whereby 
he  directed  that  "  his  cousin  brother  "  (the  de- 
fendant above-mentioned),  on  attaining  full  age, 
"  becoming  dakilkar  of  my  share  as  well  as  the 
share  of  my  elder  uncle,"  should  maintain  his,  the 
testator's  mother  and  widow.  Held,  that  this  was 
not  an  absolute  gift  of  the  beneficial  interest,  and 
that  the  claim  of  the  children  of  the  daughter  of 
the  parent  testator  was  valid.  Tabachurn 
Chatterji  s.  Suresh  Chtjnder  Mfkerji 

I.  L.  R.  17  Calc.  122 
L.  R.  16  L  A.  166 

66. Right  of  adopted  son  to  the 

corpus  and  surplus  income  during  the  life- 
time of  his  adoptive  mother — Direction  for 
accumulations  with  proper  limitation — Power  of 
Hindu  testator.  After  giving  authority  for  the  adop- 
tion of  a  son,  a  testator  by  the  ninth  clause  of  his 
will,  after  directing  certain  payments  to  be  made 
out  of  the  income  of  the  estate,  proceeded  as  fol- 
lows: — "  But  in  no  case  shall  such  adopted  son 
have  or  exercise  any  control  or  dominion  over  my 
estate  and  effect  until  the  death  of  my  wife ;  after 
which  events,  I  direct  my  said  executors  and  trust- 
ees to  make  over  the  whole  of  my  estate  and  effects, 
both  real  and  personal,  moveable  or  immoveable 
whatsoever  and  wheresoever  and  of  what  nature 
or  quality  soever,  to  such  adopted  son  who  shall 
survive  my  wife,  if  he  shall  have  attained  his  age 
of  eighteen  years  during  the  hfetime  of  my  wife, 
or  on  his  so  attaining  such  age  after  her  decease, 
to  whom  and  his  heirs  I  give,  devise,  and  bequeath 
the  same."  Held,  th&t  the  adopted  son  was  not 
presently  entitled  to  the  surplus  income  or  profits 
of  the  properties  until  the  death  of  his  adoptive 
mother,  nor  to  have  the  corpus  (even  after  pro- 
vision being  made  for  the  payments  mentioned  in 
the  will)  of  the  estate  made  over  to  him.     It  is  not 
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incompetent  for  a  Hindu  testator  with  proper  limit- 
ation, to  direct  an  accumulation  of  the  income  of 
property  which  under  his  will  vests  in  his  executors 
or  trustees.  In  the  absence  of  special  provision,  the 
limit  must  be  that  which  determines  the  period 
during  which  the  course  or  devolution  of  property- 
can  be  directed  and  controlled  by  a  testator.  Am- 
EiTO  Lall  Dutt  v.  Surnamoye  Dassee 

I.  Ij.  R.  24  Calc.  589 
1  C.  W.  N.  345 


67. 


Bequest       to        testator's 


adopted  son,  not  conditional  on  adoption 
having  taken  place.  A  testator  stated  in  his 
will  that  he  had  been  keeping  a  minor  as  his 
adopted  son,  and  recited,  in  a  bequest  of  property 
to  him,  "  whereas  my  adopted  son  is  a  minor." 
On  this  appeal  the  question  was  whether  the 
meaning  and  effect  of  the  will  was  to  entitle 
the  minor  to  inherit  under  the  bequest,  assuming 
that  he  had  not  been  validly  adopted  by  the 
testator.  Held,  that  the  expression  that  the 
testator  had  been  keeping  the  minor  as  his 
adopted  son  meant  keeping  him  with  a  view  to  his 
adoption,  and  that  the  bequest  to  the  minor  was 
not  conditional  on  his  having  been  adopted,  but 
was  effectual,  whether  he  had   been    adopted  or 

not.      SUBBABAYAE    V.    SUBBAMMAL   (1900) 

I.  L.  B.  24  Mad.  214 


68. 


Absolute        bequest       to 

widow — Testator — Alienation — 


■widow — Hindu 
Administrators — Title  derived  from  such  administra- 
tors.    When,    by    will,  an  authority    to    adopt   is 
given  to  a  Hindu  widow,  it  does  not    necessarily 
follow  that  the   widow  takes  only  a  life-estate  in 
the  property  left  to  her  under  the  will,   especially 
when  the  power  of  disposition   over   the  property 
is   given   to   her.     The   intention   of  the   testator 
must    be  gathered  from    the    terms   of    the  will 
itself.      The    defendant      purchased    certain    im- 
moveable property  from  the  administrators  to  the 
estate  of  the  widow  of  R,  who,  bj'  his  will,  left  all 
his  moveable  and  immoveable  properties  to  the 
widow,  authorizing  her  to  take  in  adoption  one  or 
two  sons  according  as  she  might  desire ;    the  will 
gave  her  also  the  power  of  disposition  over  the  es- 
tate.   Held,  that  R  bequeathed  his  estate  in  favour 
of  his  widow  absolutely  ;  and  that  the  title  obtained 
by  the  defendant  through  the  administrators  of  the 
deceased  widow  could  not  be  impugned.     Punchoo 
Money    Dossee    v.    Troyluckoo    Mohiney    Dossee, 
I.  L.  R.  10  Calc.   342,  discussed  and  distinguished. 
TooLSi  Dass  Kurmokab  v.  Mad  AX  Gopal  Dey 
(1901)        .         .         .        I.  li.  R.  28  Calc.  499 

69.  Construction  of  document 

— Document  of  a  testamentary  nature — Declaration 
made  in  walih-id-arz,  by  the  sole  proprietor  of 
a  village,  as  to  his  wishes  respecting  the  devolution 
of  the  property  after  his  death.  The  sole  pro- 
prietor of  a  certain   village   caused  ^the   follomng 
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entry  to  be  recorded  in  the  village  loajib-ul-arz  r 
"  I  am  the  only  zamindar  in  this  \Tllage.  I  am  a 
Marwari  Brahmin.  Seven  j'ears  ago  I  adopted 
my  sister's  son,  MurU.  He  is  my  heir  and  succes- 
sor {malik).  If,  after  this  agreement,  a  son  is  born 
to  me,  haK  the  property  would  be  received  by  him 
and  half  by  the  adopted  son.  If  more  than  one 
son  be  born  to  me,  the  property  would  be  equally 
divided  among  them,  including  the  adopted  son,  as 
brothers.  I  have  two  wives  now.  They  will  re- 
ceive their  maintenance  from  him  (Murli)."  A 
son  was-  born  to  the  person  making  this  declaration, 
but  he  died  before  the  plaintiff's  suit  was  instituted. 
As  to  the  adoption  of  Murli,  it  was  found  that,  al- 
though Murli  had  been  brought  up  by  his  alleged 
adoptive  father,  and  more  or  less  treated  by  him 
as  his  son,  it  was  not  satisfactorily  proved  that  there 
had  been  any  valid  adoption,  even  if  such  adoption 
were  legally  possible.  Held,  that  the  declaration 
in  the  tvajib-ul-arz  above  cited  amounted  to  a 
testamentary  declaration  of  the  wishes  of  the  pro- 
prietor of  the  village,  and  that  the  person  described 
therein  as  the  adopted  son  was  entitled  by  virtue 
of  it  to  half  of  the  village.  The  description  of  the 
devisee  as  an  adopted  son  was  treated  as  a  mere  mis- 
description, which  ought  not  to  affect  what  ap- 
peared to  be  the  real  intention  of  the  testator. 
Fanindra  Deb  RaikiU  v.  Rajeswar  Dass, 
L.  R.  12  I.  A.  72,  S9,  and  Nidhoomoni  Debya 
V.    Saroda     Pershad     Mookerjee,  L.    R.   3  I.     A. 


253,  referred  to. 


70. 


Lali  v.  Murlidhar  (1901) 

I.  L.  R.  24  AIL  19& 


Gift   to  third  person  con- 
ditional   upon  not-adoption — Himlu     will — 
Life    estate — AdojAion — Vf  sting.     A    testator    left 
a  v^ill,  dated  April  1888,  by  which  he  directed  that 
his  widow  may  adopt  a  son,  who  would  take  a  life- 
interest  in  the  estate,  until  he  begot  a  son,  when  his 
interest  would  become  absolute ;  in  the  event  of  his 
dying  without  male  issue  the  widow  may  adopt  a 
second,  and    in    the   event    of   such    second    son 
dying  without  male  issue  a  third  son  ;  until  adoption 
the  estate  was  to  be  held  in  trust  for  N  and  R.     If 
the  widow  died  without  adopting,  or  if  above  dis- 
positions of  the  will  were  held  invalid,  then  such 
portions  of  the  estate,  as  to  which  there  \^&a  in- 
testacy, were  to  go  to  N  and  R.     The  testator  died 
in  1888.     The  widow  duly  adopted  a  son  in  1900. 
Held,  that  under  the  will  N  and  R   did  not  take 
an  absolute  interest  during  the  lifetime  of  the  widow 
and  the  estate  did  not  vest  in  them  during  that 
period.     Bhoobun  Moyee  v.  Ram  Kishore,  10   Moo. 
I.  A.  279  :  s.c.  3  Sut'h.     P.  C.l  5  ;  Akhoy  Chunder 
V.  Kalapafiar  Haji,  12  I.  A.  198  ;  Ram  Lai  Mukher- 
jee  V.  Secretary  of  State,  8  I.  A.   46  :  s.c.  I.   L.   R. 
7  Calc.  304,  referred  to.     That  the  adopted  son 
validly  got  a  life-interest  in  the  estate  of  the  de- 
ceased.    In  the  eye  of  the  law  his  capacity  for 
inheriting  was  the  same  as  if  he  was  born  in  the 
testator's  lifetime.     Babu  Anaji  v.  Ratnojif  I.  L.  R» 
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21  Bom.  319,  followed.     Sarat  Chandra  Mullick 
V.  Kanai  Lall  Chunder  (1904)     8  C.  W.  N.  266 

71.  Bequest  over  to  -wridow — 

Will — Construction    of     will — Bequest    of    absolute 
interest — Defeasance — Contingent      bequest — Hindu 
Wills  Act  {XXI  of  1870),  s.   2Succession  Act  {X 
of  1865),  ss.    82,    111 — Hindu    Law — Adoption — 
Adoption   by    widow — Termination   of   authority  to 
adopt —  Vesting  of   estate  in  son's  widow.     Under  s. 
82  of  the  Succession  Act,  which  has  been  made 
applicable  to  Hindus  by  s.  2  of  the  Hindu  Wills  Act, 
a  bequest  in  the  words    ' '  My  adopted  son  shall 
succeed  to  all  the  properties  which  I  have  ' '  would, 
in     the  absence    of    a    conflicting   context     pass 
the  absolute  interest  to  the  adopted  son.      Where 
there  is    a  bequest  to    an  adopted   son  and   on 
his  death   and   until  another  adoption  the  estate 
is  bequeathed   to   the   testator's   widow,   and  no 
time  is  mentioned  in   the  will  for  the  happening 
of  the  death  of  the  adopted  son,    who    survived 
the  period  of    distribution.      Held,    that,     under 
8.    Ill    of    the    Indian   Succession    Act   and   s.  2 
of  the  Hindu  Wills  Act  the  bequest  over  to  the 
widow    was    invalid.     Jotindramohon    Tagore    t. 
■Ganendramohun  Tagore,  L.  B.  Sup.  I.   A.  47,  18 
W.  B.  359,  and  Narendra  Nath  Sircar  v.  Kamal- 
basini  Dasi,  I.  L.  B.  26  Calc.  563 :  L.  B.  23  I.  A. 
18,  referred  to.     A  Hindu  died  leaving  an  adopted 
son  A  and  a  widow  M  \*  ith  authority  to  adopt  three 
sons    one    after    the    death    of    another.      A    at- 
tained majority  and  died,  leaving  a  widow  on  whose 
death  the  estate  reverted  to  M,  who  then  adopted 
the  second  defendant.     Held,  that  under  the  Hindu 
Law  a  widow's  power  of  adoption  is  limited,  and 
that  on  the  death  of  A  leaving  a  widow,  in  whom 
the  estate  vested,  the  power  of  adoption  vested  in 
M  came  to  an  end  and  did  not  merely  remain  sus- 
pended during  the  lifetime  of  -4's  widow  and  that 
-the  adoption  of  the  second   defendant  was  invalid. 
Bkoobun   Mcyee     Debia    v.    Bam  Kishore    Acharj 
Chowdhry,  10  Moo.  I.  A.  279,  3  W.  B.  P.  C.  15, 
Padma  Kmnari  Dabi  Ch'wdhrani  v.  Court  of  Wards, 
I.  L.  B.  8  Calc.  302,  LB.  81.  A.  229,  Thiyammal  v. 
Vankaturama,  I.  L.  B.  10  Mad.  205  :  L.  B.  14  I.  A. 
67,  Tara  Churn  Chatter  ji  v.  Suresh  Chunder  Mukerji, 
I.  L.B.17  Calc.  123  :  L.  B.  16  I.  A.  166,  Krishnarav 
Trimbak  Hasabnis  v.  Sankarrav  Vinayak  Hasabnis, 
I.  L.  B.  17  Bom.  164,   Venkappa  Bapu  v.  Jivaji 
Krishna,  I.  L.  B.  25  Bom.  306,  and  Bam  Krishna 
V.  Shamrao,  1.  L.  B.  26  Bom.  526,  followed.     Bykant 
Monee  Boy  v.  Kristo  Soondere,  7  W.  B.  3j2,  not 
followed.      Villakni  Venkata  Krishna  Bao  v.   Ven- 
kata  Bama  Lakshmi,  I.  L.  B.  1  Mad.  174  :  L.  B. 
4  I.   A.   1,   Kannepalli  Suryanarayana  v.    Pw:ha 
Venkataramana,  10  C.  W.  N.  921,  4  C.  L.  J.  171  : 
I.  L.  B.  29  Mad.  382,     Bam  Soondur  Singh  v. 
.Surbanee  Dossee,  22  W.  B.  121,  and  Manik  Chand 
Golecha  v.  Jagat  Settani  Pran  Kumari  Bibi,  1.  L.  B. 
17  Calc.  518,  referred  to.     Manikyamala  Bose  v. 
:Nanda  Kumar  BosE  (1906) 

I.  Ii.  B.  33  Calc.  1306 
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._.    . Gift     over     to    testator's 

daughters —  Will — Construction — A  uihoriiy  to 
adopt — Bequest  to  adopted  son — Authority  to 
adopt  declared  invalid— Testacy  or  intestacy — 
Nature  of  interest  taken  by  each  daughter — 
Daughter  tvith  natural  children  and  daughter 
with  adopted  child — Preferential  right  to  inherit — 
Meaning  of  ^^  to  whom  and  whose  respective 
sons  I  give,  devise  and  bequeath  the  same** — 
Limitation,  words  of — Whether  the  suit  defective 
for  want  of  a  general  administrator.  A  testator 
by  his  will  authorised  an  adoption  in  a  manner  which 
in  a  suit  brought  by  the  adopted  son  was  held  to  be 
invalid  under  Hindu  Law.  By  the  same  will  he 
further  directed  ' '  his  executors  and  executrix  and 
trustees  to  pay  out  of  the  income  and  interest  of  his 
estate  and  effects  monthly"  certain  expenses 
' '  and  invest  the  rest  and  residue  ...  in 
Government  securities  "  .  .  and  he  declared 
that  "  in  no  case  was  such  adopted  son  to  have  or 
exercise  any  control  or  dominion  over  his  estate  and 
effects  until  the  death  of  his  wife  "  after  which 
event  the  executors  and  trustees  were  directed  ' '  to 
make  over  the  whole  of  the  estate  and  effects 
.  to  such  adopted  son  .  .  to  whom 
and  his  heirs  he  bequeathed  the  same. "  Held^ 
that  this  amounted  to  a  present  bequest  to  the 
adopted  son  accompanied  by  directions  to  accu- 
mulate and  restraints  on  enjoyment  and  possession 
both  of  which  would  probably  be  held  to  be  in- 
valid beyond  the  date  of  majority  of  the  adop- 
ted son.  The  will  further  directed  that  "  in 
case  none  of  such  adopted  sons  surviving  his  wife 
or  .  .  .  surviving  his  wife  and  dying  under 
the  age  of  18  years  without  leaving  a  son  or  sons, 
his  executors  should  make  over  and  divide  the  whole 
of  his  estate  both  real  and  personal  unto  and  be- 
tween his  daughters  in  equal  shares  to  whom  and 
their  respective  sons  he  bequeathed  the  same.^' 
Held,  that  this  was  a  valid  gift  over  to  the  testator's 
daughters  ;  and  that  the  gift  to  the  adopted  son 
having  failed  the  daughters  became  entitled  to  the 
estate  absolutely  and  in  equal  shares,  the  words 
"  and  their  irrespective  sons  "  in  the  above  clause 
being  words  of  limitation  and  not  of  purchase,  A 
preliminary  objection,  viz.,  that  the  suit  was  defec- 
tive for  want  of  a  party  representing  the  esUte  of 
the  testator,  was  overruled  as  all  the  parties,  who 
could  by  any  possibility  have  an  interest  in  the 
estate,  were  already  before  the  Court  and  the 
plaint  asked  for  administration  only  m  case  such 
relief  were  deemed  necessary  and  the  Court  in  this 
case  did  not  deem  it  to  be  necessary.     R^»J»- 

MONEY    DaSSEE    V.     PrEMMONBY    I>A^\  (*,"S5o 

9  C.  W.  N.  1033 
WiU,     eoHstruc- 


73. 


tion  of—Adcptionr^Authority  to  adopt  declared 
invalidr-Oift  over  to  the  daughters— Nature  of  tn- 
terest  taken  by  each  daughter— Daughter  wtth  «««"w 
children  and  daughter  with  ndnptei  child— Testaey 
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cr    intestacy — Meaning     of     wcrds      **    to    whom 
and  their  respective  sons  I  give  devise  and  bequeath 
the  same  " — Words  of  limitation — Succession  Act 
(X  of  1865),  ss.  82,  111,  116,  117.     A  by  his  will 
directed  that  on  his  failure  to  adopt,  his  widow  B, 
executor  and  trustee,  should  adopt  three  sons  in 
succession  in  the  event  of  any  of  the  adopting  sons 
dying  without  male  issue  during  the  lifetime  of  his 
widow,  and  the  son  so  adopted  should  inherit  his 
property,  but  was  not  to  obtain  possession  until  18 
years  of  age,  and  until  the  death  of  the  widow  B, 
whichever    event    should    happen    last.     He    also 
provided  in  his  will  that  in  case  of  such  adopted  son 
surviving  the  widow  and  dying  under  18  years  of 
age   without  leaving  issue,   his  executors   should 
make  over  and  divide  the  whole  estate  both  real 
and  personal  between  his  two  daughters  E  and  F 
in  equal  shares  ;  but  should  one  of  them  die  without 
issue,     then    the     surviving    daughter    and     her 
sons  should  be  entitled  \o  the  share  c  f  the  deceased 
daughter,  or  in  case  of  either  daughter  leaving  sons, 
the  share  of  such  daughter  should  be  paid  to  her  sons 
"   share  and  share  alike."     A   afterwards  died, 
leaving  surviving  him  his  widow  B  and  his  two 
daughters  E  and  F,  but  without  adopting  any  son. 
On  the  9th  August  1876  B  adopted  C,  who  died  un- 
married on  the  9th  January  1881.     Subsequently 
B  adopted  a  second  son  D,  on  the  9th  February 
1881,  who  on  the  1st  August  1894  brought  a  suit  in 
the    High    Court    for    construction  of  ^\<»    will. 
This  was  finally  appealed  to  the  Privy  Council, 
which  decided  on  the  2nd  May  1900  that  the  powers 
of  adoption  coiferred  by  the  will  of  A  were  invalid 
in  law.     On  the  2nd  November  1900  E  being  child- 
less adopted  a  son,  O.   B  thereafter  died  on  the  14th 
August  1904,  and  on  the  19th  December  1904  E 
instituted  this  suit  for  construction  of  A^s  will. 
Held,  that  the  prior    bequest  of  A  had  failed  ab 
initio  by  reason  of  its  object  never  having  come 
into  existence,  and  that  such  failure  did  not  make 
the  bequest  to  E  and  F  void,  but  that  they  each 
took  an  absolute  interest  under  the  will  of  the  testa 
tor  ^  as  tenants  in  common.     Jones  v.    Westcon\h, 
1   Eq.   Gas.    Air.     248,    Statham  v.    Bdl.  Cowp. 
40,   Meadows  v.  Parry,  1  V.  d:    no  B  124,  Murra 
V.  Jones,  2  V.  dk  B   312,   Mackinnon    v.    Sewell, 
5  Sim  78,  Avelyn  v.  Ward,   1    Ves.  420,  referred  to 
Held,  also,  that  there  was  a  necessary  implication 
in  favour  of  the  daughters  E  and  F  as  the  testator 
A  wished  to  give  them  his    property  on  failure  of 
adoption,  and  s.  116  of  the  vSuccession  Act  enabled 
the    Court   to    effect    this    necessary   implication. 
Okhoymoney  Dassee  v.  Nilmoney  Mullick,  I.  L.  B. 
15  Calc.  283,  referred  to.     Under  Hindu  Law  a 
married  daughter  takes  by  inheritance  a  limited 
estate,  but  under  a  demise  by  will  she  takes  an 
absolute  estate,  unless  her  interest  is  curtailed  by 
express  words  or  by  necessary  implication.     S.  82 
of  the  Succession  Act  referred  to.      Ramasami  v. 
Papayya,  I.  L.  R.  16  Mad.  466,  Lala  Ramjivan  Lai 
V.  Da  Kotry  I.  L.  R.  24  Calc.  406,  Mussamut  KoUany 
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Koer  v.  Luchmee  Pershad,  24   W.  R.  395,   Bhoba 
Tarini   Dehya  v.  Peary  Lall  Sanyal,  1.  L.  R.  24 
Calc.  646,  J  till  Krishna  Sircar  v.  Sanyasi  Charan 
Sircar,  9  C.  W.  N.  784,  referred  to.     Held,  further, 
that  the  words  [in  the  will  ' '  to  whom  and  their  re- 
spective sons  I  give  devise  and  bequeath  the  same  " 
did  not  indicate  that  the  testator  intended  to  create 
an  estate  for  life  in  favour  of  his  daughters  witk 
a  remainder  over  to  their  sons,  and  such  words  could 
not  be  construed  as  creating  joint  estates  in  favour 
of  his  daughters  and  their  sons.     The  word  ' '  sons' ' 
is  a  word  of  limitation  and  is  intended  to  have  the- 
same  effect  as  the  words  "  sons,  grandsons,  etc." 
Held,  also,  that  there  being  no  contest  as  to  the* 
adoption  of  G  by  i^  after  the  death  of  the  testator, 
E  attained  the  status  of  a  daughter  with  a  son.     It? 
is  now  settled  by  law  that  an  adopted  son  holds 
precisely  the  same  position  as  a  son  born,  as  re- 
gards   inheritance    from    the    adoptive    mother's 
relations,  and  the  status  of  an  adopted  son,  unless 
modified  by  express  texts,  is  similar  to  that  of  a 
son  bom,  as  regards  the  performance  of  periodical 
obsequial     ceremonies     and     inheritance.     Puddo 
Kumari  Debt  v.  Jogat  Kishore  Acharya,  I.  L.  R. 
5  Calc.  615,   Uma  Sa7ikar  Moitra  v.  Kali  Kumal 
Mozumdar,  L.  R.  10  I.  A.  138,  referred  to.     It  is 
premature  to  decide  whether  a  gift  is  defeasable  in 
the  event  of  either  daughter  dying  without  male 
issue.     Lalit   Mohan   Singh   Roy   v.    Chukan   Lai 
Roy,  L.  R.  24 1.  A.  76,  referred  to.     Radha  Prasad 
MxTLLicK  t».  Ranee  Manx  Dassee  ( 1906) 

I.  li.  R.  83  Calc.  947 
B.C.  10  C.  W.  N.  695 


74, 


Adopted  son  to  take  after 
good    character— l^tT/ — Con- 


■widow,  if  of 
tingerU  interest — Uncertainty — Implied  contract  on 
adoption  not  to  make  will.  A  Hindu  by  his  will  gave 
his  widow  a  life-interest  in  a  house  and  provided  that 
on  her  death  their  adopted  son  should  have  the 
house  provided  he  was  of  good  character  and  obe- 
dient to  the  widow.  Held,  that  the  condition,  tnz.^ 
that  the  adopted  son  should  bo  of  good  character 
and  be  obedient  to  the  adoptive  mother  and  should 
survive  her,  was  a  condition  precedent  to  the  adopt- 
ed son  taking  under  the  will  and  was  not  void  foe 
vagueness.  The  adopted  son  had  a  contingent  re- 
versionary interest  in  the  house  during  the  widow's 
lifetime  and  this  was  inalienable.  Tattersall  v. 
Howell,  {1876)  Mertv.  26,  followed.  In  Hindu 
adoption  there  is  no  impUed  contract  with  the 
natural  father  that  in  consideration  of  the  gift 
of  his  son  the  adopter  will  not  make  a  Will.  Svrya 
Mahipati  Ram  v.  Court  of  Wards,  3  C.  W.  N. 
415  :  s.c.  L.  R.  26  I.  A.  83,  followed.  Surendra 
Nath  Ghose  v.  Kala  Chand  Banerjeb  (1007) 

12  c.  w.  N.  ees 


75. 


{d)  Bequest  to  Idol. 

Appointment  of 


shebait.     A  testator^by  will  left  certain  property  ta 
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an  idol  and  appointed  a  shebait.  The  person  so 
appointed  died  without  taking  charge  of  the  pro- 
perty or  fiUing  the  oflfice,  and  the  lands  remained  in 
the  possession  of  the  testator's  family.  H eld ftheit 
this  property  would  follow  the  course  of  the  other 
properties  left  by  the  testator,  and  be  divided  with 
them  among  the  devisees  under  the  will.  Saroda 
SuNDAEi  Debi  v.  Gobindmani  Debi 

2  B.  L.  R.  A.  C.  137  note 


76. 


A  bequest  to  an 


idol  not  in  existence  at  the  time  of  the  testator's 
death  is  void.  Nogendra  Nandini  Dassi  v. 
Bendy  Krishna  Deb  (1902) 

I.  L.  R.  30  Calc.  521 :  s.c.  7  C.  W.  N.  121 


77. 


Will — Endow- 


ment— Shehaitship — Validity  of  bequest — Intention 
of  foundress — Usage — Custom.  Where  the  intention 
of  the  foundress  of  a  private  religious  endowment 
Was  that  all  her  lineal  descendants  should  hold  the 
dehutter  property  and  jointly  perform  the  worship 
of  the  idol,  and  the  testator  (one  of  her  descendants) 
bequeathed  the  pala  or  turn  of  worship  to  his  wife 
and  on  her  demise  to  one  of  his  two  nephews, 
grandnephew  and  their  hneal  descendants  to  the 
exclusion  of  the  other  nephew :  Held,  that  the 
bequest  was  not  in  accordance  with  the  intention 
of  the  foundress,  nor  the  Hindu  Law  ;  and  that 
there  was  no  established  usage  or  practice  in  the 
family  to  justify  it.  The  office  of  shebait  is  not 
divisible  except  by  custom.       Rajeshwar  Mul- 

LICK  V.  GOPESHWAR  MULLICK  (1907) 

I.  L.  R.  34  Calc.  828 

(e)  Bequest  for  Performance  of  Ceremonies. 


78. 


Bequest  for  giving 


feasts  to  Brahmins — Bequest  of  undivided  share  of 
joint  ^property.  A  bequest  by  a  Hindu  for  the 
performance  of  ceremonies  and  giving  feasts  to 
Brahmins  is  valid.  A  Hindu  has  no  power  to 
bequeath  his  undivided  share  of  joint  family  pro- 
perty.    Lakshmishankar  v.  Vaijnath 

I.  L.  R.  6  Bom.  24 


79. 


Managers,      in- 


capacity of,  to  act — Appointment  of  other  man- 
agers. Where  particular  persons  have  been  ap- 
pointed by  will  to  be  managers,  and  any  of  them  be- 
come incapable  and  refuse  to  act,  it  does  not  follow 
that  others  should  be  appointed  in  their  stead. 
Where  managers  by  becoming  Vedantists  are  in- 
capable themselves  for  performing  ceremonies 
contemplated  in  the  will,  they  may  make  over  to 
any  person  concerned  the  requisite  expenses  for 
such  ceremonies.  Anund  Coomar  Gangooly  v. 
Raebal  Chunder  Roy  .         .  8  "W".  R.  278 

(/)  Bequest  for  Immoral  Consideration. 

80. Condition        of 

future    cohabitation — Invalidity     of    bequest — Swi- 
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cession  Act  {X  of  1865),  s.  114.  A  bequest  by 
a  Hindu  testator,  made  conditional  on  the  con- 
tinuance of  immoral  relations  between  himself  and 
the  legatee,  Ls  void.  Tayakamma  v.  Sitharama- 
SAMi  Naidu  .         .       I.  L.  R.  22  Mad.  613 


(gr)  Bequest  for  Charitable  Purposes. 


81. 


Valid       dedication — Inheri- 


tance. A  Hindu  testator  in  Bombay  who  left 
a  nephew  (son  of  a  deceased  brother)  made  a  bequest 
for  charitable  purposes.  The  nephew,  entitled 
either  as  heir  or  as  legatee  of  the  residue  of  the  es- 
tate, contended  that  the  only  property  of  which  the 
testator  during  his  lifetime  was  in  possession  was 
joint  family  estate,  and  that  under  the  law  of  the 
Mitakshara  the  testator  had  no  power  to  dispose  of 
it  as  he  had  attempted.  A  specific  part  of  the  testa- 
tor's estate  having  after  his  death  been  set  apart  as 
applicable  to  the  trust  for  the  charitable  purposes, 
and  the  nephew  having  received  the  residue,  he 
agreed  with  the  executors  that  he  would  act  jointly 
with  them  in  carrying  out  the  trust,  and  became  one 
of  the  trustees.  £/eW,  that  the  property  had  been 
validly  dedicated  to  the  charitable  purposes ; 
whether  or  not,  the  will  alone  was  sufficient,  with 
regard  to  the  nature  of  the  testator's  interest  in 
the  estate,  to  constitute  the  trust  as  against  the 
heir.     Farm  an  and  as  v.  Venayekrao 

I.  L.  R.  7  Bom.  19  :  12  C.  L.  R.  92 
L.  R.  9  I.  A.  86 

82.  . Gifts  void  for  uncertainty 

Charitable  gifts — Void  gifts.  A  testator  by  his 
will  directed  that  his  executors  should  * '  get 
a  Shiva's  temple  erected  at  a  reasonable  cost  in  a 
suitable  place  within  the  compound  of  the 
brickbuilt  baitakhana-house  inclusive  of  the  build- 
ing and  garden  thereto,' '  in  which  he  had  constant- 
ly resided.  Heldy  that  the  direction  was  not  void 
for  uncertainty,  and  that  under  the  circumstances 
3  per  cent,  of  the  testator's  moveable  estate  was  a 
proper  sum  to  allow  for  the  cost  of  erecting  the 
temple.  Heldy  also,  that  a  direction  to  the  executora 
to  "  perform  all  the  acts  properly  and  bond  fide, 
to  the  best  of  their  respective  information  and 
judgment,  and  according  to  the  provisions  of  this 
will,"  did  not  give  the  trustees  an  absolute  discre 
tion  to  fix  the  amount  proper  to  be  expended  on 
the  erection  of  the  temple.  The  testator  further 
declared  that  "  the  said  executors  or  any  of  '* 
his  "  heirs  and  representatives  "  should  "  not 
be  able  to  make  any  kind  of  gift,  sale,  or  alienation, 
or  create  any  incumbrance  on  the"  said  baitakhana 
house,  "  and  none  of  "  his  "  heirs  "  should  **  be 
able  to  claim  it  in  his  own  right  ;'*  but  that  the 
"  executors  "  should  "  be  competent  to  allow  '* 
the  testator's  "  brother,  I  L  R,  and  his  sister's 
son,  S  D  B,  to  use  the  said  baitakhana  and  rooms, 
etc.**     Held,  that  this  clause  did  not  operate  to 
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dedicate  the  baitakhana-house  to  the  idol  Shiva» 
nor  to  vest  it  in  the  executors,  but  that  on  the  death 
of  the  testator  it  descended  to  his  heir-at-law, 
freed  from  any  prohibition  against  ahenation. 
The  testator  further  directed  that  his  executors 
should  "  keep  in  deposit  Government  Promissory 
Notes  of  119,500  (nine  and  half  thousand  rupees) 
for  the  preservation  and  suitable  repairs  of  "  the 
baitakhana  "  house  in  proper  time,  and  for  the 
daily  and  periodical  worship  of  the  said  god  Shiva, 
for  his  sheba  (worship)  and  for  the  repairs  of  the 
temple,"  the  expenses  of  these  acts  to  be  defrayed 
out  of  interest  of  the  R9,500.  Held,  that  (there 
having  been  no  dedication  of  the  baitakhana-house 
to  the  idol)  the  sum  of  R9,500  must  be  appor- 
tioned, one  moiety  going  to  the  heir-at-law,  to 
whom  the  baitakhana-house  had  descended  and 
the  other  to  the  executors  for  the  repairs  of  the 
temple  and  the  worship  of  the  idol.  The  testator 
further  declared  that,  ' '  if  after  the  performance  of 
all  the  above  acts  there  remains  any  money  or 
moveable  property  as  surplus,  then  the  executors 
shaU  be  able  to  spend  the  same  in  proper  and  just 
acts  for  the  testator's  benefit."  Hdd,  that  the 
direction  contained  in  this  clause  was  void  for  un- 
certainty. Heldy  also,  that  such  direction  did  not 
amount  to  a  valid  precatory  trust.  Miissoorie 
Bank  v.  Raynor,  L.  R.  9  I.  A.  79  :  I.  L.  R.  4  All. 
500,  cited.  Where  Government  securities  in  certain 
specified  amounts  are  bequeathed  by  will,  the  in- 
terest thereon  which  has  accrued  due  before  the 
testator's  death  does  not  pass  to  the  legatees. 
GoKOOL  Nath  Guha  v.  Issue  Lochun  Roy.  Issub 
LucHMUN  Roy  v.  Gokul  Nath  Guha.  Sham  Das 
Roy  v.  Issue  Lochun  Roy  I.  L.  R.  14  Calc.  222 

83.  '  Sadavarat — Pvblic   charity — 

—  Well — Cistern — Preference  given  to  unmarried 
daughters  over  married  daughter.  M,  a  Hindu 
inhabitant  of  Bombay,  died  in  1886,  leaving  him 
surviving  his  widow,  and  three  daughters,  one 
married  and  tw  o  unmarried.  The  testator's  will 
contained  the  following  provisions  :  CI.  G.  * '  Should 
my  wife  die  without  leaving  an  heir,  then  as  to 
whatever  property  of  mine  there  may  be  left,  the 
same  be  used  as  follows  : — My  trustee  shall  make 
the  outlay  for  both  the  sadavarats  and  that  for  the 
work  of  repair  of  my  property,  out  of  my  fund. 
And  as  to  whatever  surplus  may  remain  out  of  the 
same,  let  my  trustees  pay  to  my  brother  D  Jf 's  son, 
named  B  R,  R50  per  one  month  for  his  expenses. 
As  to  the  surplus  moneys  which  may  remain  out  of 
the  same  after  taking  B  R^s  advice  are  to  be  used 
in  making  the  outlays  for  building  a  well  and  avada 
{i.e.,  cistern  of  water  for  animals  to  drink  out  of). 
Such  moneys  are  truly  to  be  used  by  my  trustees. 
10.  In  my  country,  at  the  village  of  Shri  Anjar,  I 
am  at  present  carrying  on  a  sadavarat.  Similarly, 
out  of  my  fund  my  trustees  are  always  to  continue 
(the  same),  and  if  there  be  heirs  of  mine,  those 
also  are  to  continue  th"   same.     The   sadavarat 
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shall  never  be  stopped.  16.  After  my  death,  my 
trustees  shall  out  of  my  income  set  up  a  sadavarat 
in  the  town  of  Shri  Nassik.  In  that  sidho  (articles 
of  food)  are  to  be  given  to  each  person  as  follows  : 
Flour  weighing  sixty  rupees.  Dal  (pulse)  weighing 
eight  rupees.  Salt  and  chillies.  18.  A  sadavarat 
of  mine  is  now  going  on  in  the  village  of  Shri  Anjar, 
and  I  have  written  for  another  sadavarat  to  be  set 
up  at  Shri  Nassik.  Thus  my  trustees  are  to  carry 
on  both  the  sadavarat  in  a  good  manner.  And 
they  are  to  pay  the  expenses  thereof  out  of  my 
funds.  And  when  my  trustees  shall  make  over  my 
property  to  any  of  my  abovementioned  heirs,  or  to 
any  one  who  may  hereafter  be  appointed  as  heir,  in 
order  that  the  expenses  of  both  the  sadavarats  may 
be  properl}'  defrayed  out  of  the  interest  (or  rents), 
a  sum  of  money  sufficient  for  that  or  houses,  which- 
ever my  trustees  may  choose,  i.e.,  property 
sufficient  to  maintain  the  expenses  of  both  the 
sadavarats,  shall  ba  set  apart.  And  as  to  the  pro- 
perty which  may  remain,  my  trustees  shall  make 
over  the  same  to  my  heir,  but  the  sum  or  houses 
thus  set  apart  for  the  expenses  of  the  sadavarats 
are  to  be  separated."  Held,  (i)  that  the  bequest 
to  the  sadavarat  at  Anjar  was  valid,  (ii)  That  the 
bequest  to  the  second  sadavarat  which  by  cl.  16  the 
testator  directed  to  be  established  at  Nassik  was 
valid,  and  was  not  void  for  uncertainty.  The 
clear  intention  of  the  testator  was  that  this  sada- 
varat should  be  on  the  same  «cale  as  the  one  at 
Anjar,  and  there  would  therefore  be  no  difficulty 
in  ascertaining  the  nature  of  the  sadavarat  to  be 
established  and  the  sum  to  be  expended  upon  it. 
(iii)  That  the  bequest  in  cl.  6  in  the  building  of  a 
well  and  cistern  was  valid  as  a  charitable  trust,  (iv) 
That  under  cl.  18  of  the  will  the  residue  of  the  testa- 
tor's property  should  go  to  the  two  unmarried 
daughters  of  the  testator  in  preference  to  the 
married  daughter.  Jamnabai  v.  Khimji  Vullub- 
DASS        .         .         .         .       I.  Ij.  R.  14  Bom.  1 


84. 


Sadavarat — 


Bequest  to  a  definite  sadavarat — Bequest  to  two 
charitable  ohject^s,  one  of  such  bequests  being  invalid — 
Beque-d  of  interest  of  a  fund  to  A  with  invalid  gift 
over  of  interest  after  A^s  death.  Where  a  testator 
by  his  will  dii-ected  certain  rents  to  be  used  "  for 
sadavarat,"  and  where  from  the  wording  of  the 
will  it  appeared  that  the  testator  intended  his  exe- 
cutors to  establish  a  definite  sadavarat  in  some 
definite  place,  and  not  merely,  at  their  discretion, 
themselves  to  distribute  the  income  of  the  property 
at  any  indefinite  place,  and  perhaps  at  many  places, 
to  Brahmins  and  travellers: — Held,  that  the  bequest 
to  charity  was  good,  and  an  enquiry  was  directed 
as  to  the  place  at  which  such  sadavarat  should,  at 
the  proper  time,  be  established,  and  a  scheme  for 
its  administration  was  ordered  to  be  prepared.  A 
testator  by  his  will  directed  that,  it  his  daughters 
died  without  issue,  the  property  of  his  daughters 
should  be  used  by  his  executors  for  dharm  and 
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ig)  Bequest  foe  Charitable  Purposes — contd. 

for  sadavarat.  Held,  following  Hoare  v.  Osborne, 
L.  R.  I  Eq.  585,  that  the  bequest  was  good  to  the 
extent  of  one-half  in  favour  of  the  sadavarat. 
The  gift  to  dharm  being  invalid,  the  other  half  was 
undisposed  of.  A  testator  by  his  will  directed  that 
his  wife  should  enjoy  for  life  the  interest  of  a  8um 
of  114,000  which  was  deposited  with  a  certain  firm, 
and  that  after  her  death  the  interest  should  be 
given  to  dharm.  There  was  no  residuary  clause 
in  the  will.  Held,  that  the  gift  to  dharm  being 
clearly  bad,  and  there  being  no  residuary  clause 
in  the  will,  the  corpus  of  the  114,000  was  undis- 
posed of  and  went  to  the  testator's  widow.  Mobar- 
ji  Cttllianji  v.  Nenbai     .    I.  L.  B-.  17  Bom.  351 

85.  Void    bequests — Bequest    to 

dharmada — Bequest  void  for  uncertainty.  A  be- 
quest in  favour  on  dharmada  is  void  by  reason  of 
uncertainty.  The  law  of  this  point  is  the  same  in 
the    mofusii   as   in     the   presidency   town.      Dev- 

«HANKAR  NaBANBHAI  V.   MOTIRAM  JaGESHVAR 

I.  L.  R.  18  Bom.  136 

86.  Bequest    to     "dharma"— 

Charitable  bequest — Bequest  to  "  dharma  "  void. 
One  G  by  his  last  will  and  testament  bequeathed 
certain  properties  to  his  daughter  in  the  follow- 
ing words: — "They  (the  executors)  shall 
deliver  all  other  properties  to  her  on  her  attaining 
proper  age  (i.e.,)  18  years,  my  daughter  shall 
use  and  enjoy  the  properties  for  her  life. 
These  properties  shall,  after  her,  be  taken  by  her 
issue.  In  case  my  daughter  may  not  perchance 
have  any  such  issue,  she  should  dispose  of  as  she 
pleases  all  the  properties  she  may  have.  In  case 
she,  perchance,  being  short-lived  die  before  so 
attaining  her  age,  the  executors  shall  utilise  those 
properties  for  dharmam.^^  The  daughter  died 
issueless  before  attaining  majority.  The  plaintiff, 
one  of  the  executors,  and  the  next  heir  of  the  de- 
ceased G,  brought  this  suit  for  declaring  the  bequest 
to  ' '  dharma  ' '  void  and  to  declare  the  right  of 
plaintiff  to  succeed  to  the  properties  bequeathed  to 
the  daughter.  Me.  Justice  Boddam  held  the  be- 
quest to  "  dbarmam  "  void  and  decreed  the  plaint- 
iff's claim.  On  appeal :  Held,  Per  Chief  Justice. 
— The  bequest  to  *'  dharmam  "  is  void.  Run- 
chordas  Vandrawondas  v.  Parvatibhai,  L.  R.  26  I.  A. 
71,  followed.  Per  Subrahmania  Ayyar,  J. — 
The  word  "  dharmam"  when  used  in  connection 
wdth  gifts  of  property  by  a  Hindu  has  a  perfectly 
well-settled  meaning  and  connotes  ishta  and  poorta 
donations.  The  word  is  a  compendious  term  re- 
ferring to  certain  classes  of  pious  gifts,  and  is  not  a 
mere  vague  and  uncertain  expression.  The 
testator  must  be  presumed  to  have  used  the  word 
with  reference  to  the  definite  objects  inculcated 
by  shastraic  precepts  and  well  known  to  the  people 
and  theretore  the  gift  to  ' '  dharmam  ' '  is  not  void 
for  indefiniteness.  Parthasarathy  Pillai  v. 
Thiruvengada  Pillai  (1907) 

I.  L.  R.  30  Mad.  340 
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(g)  Bequest  for  Charitable  Purposes — coutd* 

87. Bequest  for 

dharma.  Where  a  testator  gave  bequests  for 
dharma  (religious  and  charitable  purposes)  which 
he  explained  to  be  "  doing  all  good  works  of  a 
permanent  nature  ' '  and  **  acting  in  such  a  manner 
as  to  give  me  a  good  name": — Held,  that  the  be- 
quest was  void.  Curs  and  as  Govindji  v.  Vuil^ 
DRAVANDAS  PuRSHOTAM    .  I.  L.  R.  14  Bom.  482 


88. 


Oift   to    dharam 


— General  and  indefinite  charitable  bequest.  One 
C  8  died  without  issue  on  6th  January  1869,  leanng 
two  widows,  G  and  N,  who  thereupon  took  a 
widow's  estate  in  such  of  his  immoveable  property 
as  was  not  validly  disposed  of  by  him.  By  his  will, 
dated5th  January  1869,  he  appointed  the  defend- 
ant V  and  two  others  his  executors  and  trusteees. 
The  two  latter  were  dead  at  the  date  of  this  suit. 
By  his  will  be  left  two  immoveable  properties  to  his 
wife  C  for  life  and  two  to  his  wife  N,  and  the  residue 
of  his  property  he  left  to  his  trustees  directing  them 
to  apply  the  same  in  charity  (dharam).  The  pro- 
perties left  to  his  widows  were  to  revert  on  their 
death  to  the  charity  fund  held  by  the  said  trustees. 
C  died  in  1871.  N  survived  till  1888  and  died  in 
November  of  that  your  leaving  a  will.  The  plaint- 
iff was  the  nephew  (brother's  son)  and  heir  of  the 
testator,  and  he  sued  to  have  his  rights  in  and  to  his 
uncle's  estate  ascertained.  He  contended  that  the 
bequests  for  dharam  were  void,  and  that  the  pro- 
perty bequeathed  for  that  purpose  was  undisposed 
of.  He  claimed  to  be  entitled  to  the  whole  of  the 
testator's  immoveable  property  including  that 
which  had  been  devised  to  the  widows  for  life. 
Held,  that  the  devise  to  dharam  was  too  general  and 
indefinite  for  the  Court  to  enforce,  and  was  there- 
fore     void.      VUNDRAVANDAS      PURSHOTAMDAS      V. 

CuRSONDAS  Govindji     .     I.  L.  R.  21  Bom.  646 

Held  by  the  Privy  Council  on  api)eal  that  the 
bequest  for  dharam  was  void.  The  objects  which 
can  be  considered  to  be  meant  by  that  word  are  too 
vague  and  uncertain  for  the  administration  of  them 
to  be  under  any  control.  Moriee  v.  Bishop  of 
Durham,  9  Vesey  399  :  10  Vesey  521,  referred  to 
and  followed.  Runchordas  Vandravandas  r. 
Parvatibai         .         .       I.  Ii.  R.  23  Bom.  725 

L.  R.  26  I.  A.  71 
3  C.  W.  N.  621 


88. 


Bequest       of       residuary 


estate — Will — Bequest  to  religious  and  charildbU 
purposes.  The  residuary  clause  of  the  will  of  a 
Hindu  governed  by  the  Mitakshara  school  of 
Hindu  Law  was  as  follows  :  ' '  And  as  to  the  rest 
and  residue  of  my  estate,  I  give  and  devise  the 
same  to  my  executor  in  trust  to  spend  and 
give  away  the  whole  thereof  in  charity  in  such 
manner  and  to  such  religious  and  charitable  pur- 
poses as  he  may,  in  his  discretion,  think  proper.'* 
The  bequest  of  the  residuary  estate  was  held  to  be 
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6.  CONSTRUCTION  OF  WILLS— contd. 
(g)  Bequest  foe  Chabitable  Pubposes — concld- 
a  valid  charitable  bequest.  The  direction  to 
spend  and  give  away  the  whole  of  the  residue  in 
charity  governs  the  words  that  immediately  follow, 
and  therefore  the  purposes  for  which  the  fund  is  to 
be  spent  must  be  charitable,  although  they  may  at 
the  same  time  be  religious.  Bamgopal  Bonner  jea  v. 
Sibhissen  Bonner  jea,  1  Bom.  E.  C.  76  note,  followed. 
In  re  White,  2  Ch.  41  ;  Baker  v.  Sutton,  1  Keen  224  ; 
Pocock  V.  Attorney-General,  L.  B.  S  Ch.  D.  342 ; 
Morarji  CulUanji  v.  Nenhai,  I.  L.  B.  17  Bom.  351  ; 
Deb  Shankar  Naranbhai  v.  Motiram  Jageshwar, 
I.  L.  B.  IS  Bom.  136  ;  Bunchordas  Vandrawandas  v. 
Parvatibhai,  L.  B.  26  I.  A.  71  ;  Morice  v.  Bishop  of 
Durham,  10  Ves.  522  ;  Gangbai  v.  Thavar  Mulla,  1 
Bom.  H.  C.  71 ;  Advocate-General  v.  Damothar 
Madhowjee,  1  Bom.  H.  C.  76  note  ;  Blair  v.  Duncan, 
A.C.37;  Sib  Chunder  Mullick  v.  Treepoora  Soondry, 
1  Fulton  9S  ;  and  Townsend  v.  Cams,  3  Hare  257, 
referred  to.  Pabbati  Bibee  v.  Ram  Babun 
Upadhya  (1904)        .         .  I.  L.  B.  31  Calc.  895 

ac.  8  C.  W.  N.  653 


90. 


Will,      construc- 


tion of — Charitable  bequest — Besiduary  bequest — 
Shebait,  appointment  of — Bequest  to  poor  relatives — 
Uncertain  bequest.  A  testator  by  his  will  appointed 
B  shebait  for  life  and  directed  that  after  D's  death 
the  eldest  male  issue  of  B,  or  if  no  issue,  the  adopted 
son  of  B,  or  if  no  adopted  son,  then  such  person  as 
B  should  by  deed  or  will  appoint,  should  become 
shebait.  Held,  that  the  limitation  to  B  was  valid. 
A  direction  to  the  executors  to  set  apart  a  specific 
sum  for  distribution  among  the  testator's  "  poor 
relations,  dependents  and  servants,"  is  a  valid 
charitable  bequest.  Morice  v.  Bishop  of  Durham, 
10  Ves.  522,  distinguished.  Attorney  General  v. 
Duke  of  Northumberland,  7  Ch.  D.  745,  and  Horde 
V.  Earl  of  Suffolk,  2  Mylne  <fc  Keene  59,  referred  to. 
Where  a  testator  devised  specific  immoveable  pro- 
perty to  C  for  life  only,  and  further  directed  his 
executors  to  sell  the  residue  of  his  moveable  and 
immoveable  properties  and  transfer  it  to  a  Uni- 
versity :  Held,  that  the  reversion  in  the  property 
devised  to  C  for  life  passed  on  his  death  under  the 
specific  residuary  devise,  to  the  University.  Mano- 
BAMA  Dassi  v.   Kali  Chaban   Banebjee   (1904) 

I.  li.  K.  31  Calc.  616 
S.O.  8  C.  W.  N.  273 


91. 


Feeding        and        paying 


Brahmins — Will,  construction  of.  A  direction 
in  a  will  for  feeding  and  paying  the  Brahmins  on 
the  day  follomng  the  night  of  the  Sivarairi  is  a 
valid  bequest.  Dwarkanath  Bysak  v.  Burroda 
Pershad  By  sack,  I.  L.  B.  4  Calc.  443,  Lakshmi- 
sanker  v.  Vaijnath,  I.  L.  B.  17  Bom.  351, 
followed.  Kedab  Nath  Dutt  v.  Atul  Krishna 
Ghose  (1908)      .         .        .      12  C.  W.  W.  1083 


92. 


{h)  Election,  Doctbinb  op. 

The   doctrine  of 


election  applies  to  wills  made  in  India.     D,  a  Hindu 


HINDU   LAW— "WIIiL— confdf. 

5.  CONSTRUCTION  OF  WILLS— contd. 
(h)  Election,  Doctbine  op — concld. 
widow,  died,  making  a  will  in  respect  of  property 
which  she  had  inherited  from  her  husband.  She 
bequeathed  R  2,000  as  a  legacy  to  the  plaintiff  and 
the  immoveable  property  to  K,  the  defendant's 
father.  The  plaintiff  and  K  were  the  heirs  of  her 
husband.  The  plaintiff  sued  for  the  legacy  under 
the  Avill,  and  for  half  the  immoveable  property  as 
heir.  Held,  tha.t  the  plaintiff  should  be  put  to  his 
election  whether  to  take  the  legacy  under  the  will 
or  half  the  property  as  heir  of  the  testator's  hus- 
band.     MaNGALDAS  v.    RANrHHODDAS  BH-VVAN1DA3 

I.  Ii.  B.  14  Bom.  438 


(»)  Vested  and  Contingent  Intebests. 


93. 


Inability         of 


widow  to  recover  property  not  in  possession  of  hus- 
band. A  Hindu  testator,  after  the  death  of  his 
widow,  gave  a  moiety  of  his  property  to  his  brother 
A,  and  on  his  death  to  A^s  two  sons,  B  and  C.  A 
died  in  the  lifetime  of  the  testator's  widow,  and  a 
complete  division  of  all  A't  property  which  was  held 
in  CO -parcenary  was  agreed  upon  by  B  and  C.  B 
also  died  in  the  lifetime  of  the  testator's  widow, 
and  on  the  death  of  the  testator's  widow  B's 
widow  claimed  his  share.  Held,  that  B  and  C  took 
A'a  moiety  under  the  will  as  tenants-in-common, 
and  that  each  of  them  had  a  vested  interest  in  a 
one-fourth  share,  though  the  actual  enjoyment  was 
postponed  until  the  death  of  the  widow ;  and  that 
the  claim  of  B's  widow  was  not  barred  by  the  dec- 
triue  of  Hindu  law  thnt  a  widow  succeeding  as  heir 
to  her  husband  cannot  recover  property  not  in  the 
possession  of  her  husband,  which  doctrine  was  held 
to  be  inapplicable  to  tlio  case  of  pro})erty  in  which 
the  husband  had  a  vested  interest  under  a  will  or 
deed,  though  the  actual  enjoyment  thereof  was 
postponed  during  the  lifetime  of  another.  Rewcn 
Pebsad  r.  Radha  Beebv 

7  W.  B.  P.  C.  35  :  4  Moo.  I.  A.  187 


94. 


Joint   tenancy — 


Tenancy -iri-common —  Heirs  of  my  property,'' 
effect  of  these  words  in  Hindu  will.  B  died  in  187*"', 
leaving  H,  his  widow,  and  N,  an  adopted  son,  him 
surviving  ;  and  he  directed  by  his  will  that  H  and»iV^ 
should  be  the  heirs  of  his  property."  N  died 
childless  in  1^80,  leaving  the  plaintiff,  L  his  widow, 
him  surviving.  H  thereupon  took  possession  of  all 
B'a  x)roperty  claiming  as  a  joint  tenant  with  N  under 
the  will  to  be  entitled  by  survivorship  on  iV'«  death. 
Held,  that,  under  the  will,  U  and  N  had  been  ten- 
ants-in-common, and  not  joint  tenants  ;  and  that 
the  plaintiff,  therefore,  as  JV'«  widow  was  entitled  to 
iV'a  share.  In  the  expounding  of  Hindu  wills  the 
Court  should  presume  that  the  holder  did  not  intend 
to  depart  from  the  general  law  beyond  what  he 
explicitly  declares.  B,  while  he  had  constituted 
his  wdow  H  as  one  of  his  heirs  comtrary  to  the 
general  principles  of  Hindu  law,  which  only  gave 
her  a  right  to  maintenance,  was  silent  as  to  how 
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5.  CONSTRUCTION  OF  WILLS— contd. 

(t)  Vested  and  Contingent  Interests — contd, 

far  her  right  of  heirship  was  to  extend.  The  right 
was  to  be  construed  in  a  mnnner  most  consistent 
with  the  general  principles  of  Hindu  law ;  and  to 
hold  that  a  joint  tenancy  had  been  created  between 
H  and  N  would  be  in  distinct  derogation  of  the  joint 
family  system,  which  is  the  keystone  of  Hindu  law. 
It  would  be  in  effect  to  exclude  the  son's  family, 
for  the  benefit  of  the  widow,  in  total  disregard  of  the 
relations  and  obligations  of  a  Hindu  family.  The 
fact  of  N  dying  childless  was  an  accident  which 
could  not  be  presumed  to  have  been  in  the  testator's 
contemplation.     Lakshmibai  v.  Hibabai 

I.  L.Ja.  11  Bom.  69 

Held  in  the  same  case  on  appeal,  affirming  the 
decree  of  the  lower  Court,  that  under  the  will  H 
took  only  a  widow's  estate  in  half  the  property,  and 
that  (subject  to  her  right  as  a  Hindu  widow  to  a 
widow 's  estate  in  a  half  share)  the  entire  property 
vested  absolutely  in  N.  On  N's  death,  the  pro- 
perty (subject  as  aforesaid)  vested  in  the  plaintiff  L 
as  his  widow  and  heir  for  a  widow's  estate,  and  she 
became  entitled  to  joint  possession  with  the  de- 
fendant H.  A  widow  taking  under  her  husband's 
will  takes  only  a  widow's  estate  in  the  property 
bequeathed  to  her,  unless  the  will  contains  express 
words  giving  her  a  larger  estate.  HraABAi  v. 
Lakshmibai         .  .        I.  Ii.  E.  11  Bom.  573 

95.  Joint       tenancy 

— Gift  to  husband  and  wife — Survivorship — Alien- 
ation by  husband  to  creditor  invalid.  A  Hindu 
by  his  will  granted  jointly  to  his  brother's  son  and 
N,  the  wife  of  latter,  certain  land  with  power  of 
alienation.  The  recitals  in  the  will  showed  that  the 
husband  was  included  in  the  gift  not  because  of  his 
relationship  to  the  testator,  but  because  he  was  the 
husband  of  N.  Held,  that  the  grantees  were  joint 
tenants  and  not  tenants-in- common,  and  that  the 
joint  tenancy  was  not  severed  by  an  alienation  of 
the  land  by  the  husband  to  a  creditor.  Vydinada 
V,  Nagammal       .         .        I.  L.  R.  11  Mad.  258 


96. 


Construction     of 


right  of  transfer  exercised  by  one  of  two  legatees 
of  property  bequeathed  equally  to  each — Alienation 
of  share  by  widow — Severance  of  joint  tenancy. 
Where  a  Hindu  testator  bequeathed  a  4-annas  share 
of  a  zamindari  to  his  youngest  widow  and  her  son, 
"for  your  maintenance,"  with  power  to  them  to 
alienate  by  sale  or  gift  the  property  bequeathed : — 
Held,  that  on  the  true  construction  of  such  gift  each 
of  the  two  legatees  took  an  absolute  interest  in  a 
2-anna  share  of  his  estate,  and  the  words  for  your 
maintenance  did  not  reduce  the  interest  of  either 
legatee  to  one  for  life  only.  Held,  also,  that  the 
widow's  conveyance  of  her  share  operated  as  a 
severance  of  a  joint  tenancy  which  had  been  creat- 
ed by  the  will  between  her  and  her  son,  and  was 
effectual  without  her  son's  consent.  Vydinada  v. 
Nagammal,  I.  L.  R.  11  Mad.  258,  overruled. 
JoGESWAB  Narain  Deo  V.  Ram  Chandra  Dtjtt 

I.  Ii.  B.  23  Calc.  670 
L.  R.  23  I.  A.  37 
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Devisees  and  donees.  A  Hindu  inhabitant  of  Calcutta 
died  in  1837,  leaving  three  sons,  G,  T,  and  M,  and 
several  daughters ;  he  left  property,  moveable  and 
immoveable,  and  a  will,  dated  20th  October  1836, 
as  well  as  a  deed  of  gift  of  even  date,  but  executed 
in  point  of  time  prior  to  the  will.  By  the  deed  of 
gift  he  gave  his  property  as  follows  :  To  hb  three 
sons,  G,  T,  and  M,  his  self-acquired  estate  and  his 
patrimony,  i.e.,  his  own  share,  agreeably  to  the  «ill 
of  his  father,  giving  to  them  power  of  making  a  gift 
or  sale,  and  to  hold  and  enjoy  themsclve.',  sons, 
grandsons  and  so  on  in  succession.  His  familv  dwell- 
ing-houses to  remain  in  equal  phares,  hisgons  to 
dwell  therein,  but  not  to  be  able  to  let  or  sell  them  to 
any  one  else  ;  then  followed  certain  provisions  with 
regard  to  a  family  idol,  for  religious  observances, 
etc.,  after  which  the  deed  went  on  to  say :  "You  will 
divide  in  three  equal  shares  and  receive  the  ready 
money  and  company's  papers  and  bank's  shares, 
etc.,  which  I  have  ;  you  will  not  be  able  to  give  in 
gift  or  sell  these  properties  under  twenty  years  of 
age  ;  the  children  legitimately  begotton  by  you  will 
receive  the  same.  If  no  son  or  daughter  be  bom,  or 
if  there  be  no  probability  of  its  being  born  to  any  one 
of  you  (then),  he  will  have  the  right  and  power  of 
making  a  gift  or  sale  of  these.  Tf  any  leave  only  a 
childless  widow,  then  that  childless  widow  shall  have 
no  claim  or  demand  for  any  ohare  in  my  real  and 
personal  property,  etc.,  and  the  debsheba,  and  so 
forth.  She  shall  not  be  able  to  make  any  claim  on 
the  plea  of  my  having  made  a  gift  to  her  husband. 
Being  for  life  under  the  control  of  my  sons  who  may 
be  in  existence,  she  shall,  for  her  food,  raiment,  and 
other  expenses,  get  interest  on  R 4,500.  No  gift 
and  sale,  etc.,  shall  be  made  without  providing  for 
this. ' '  After  which  followed  certain  provisions  for 
his  daughters,  etc.  The  will,  after  appointing  one  of 
his  sons  and  three  other  persons  executoi*s,  con- 
tained in  its  earlier  clause  similar  provisions  to  those 
contained  in  the  earlier  part  of  the  deed  of  gift ;  it 
also  referred  in  express  terms  to  a  deed  of  gift.  It 
afterwards  went  on  to  make  several  dispositions, 
among  them  the  following  :  ' '  10th  section.  If  no 
issue  be  born  to  any  of  my  sons  and  his  wife  sur- 
vives him,  she  will  enjoy  and  possess  the  share  of  her 
husband  during  her  lifetime  ;  she  will  not  become 
vested  with  the  right  and  power  of  making  gift  or 
sale  (thereof).  As  long  as  she  lives,  she  will  live 
under  the  control  and  in  the  family  of  such  of  my 
sons  as  shall  be  alive  ;  those  sons  will  preserve  the 
said  property  and  maintain  her.  If  she  remain 
not  under  (their)  control,  then  in  that  case  she  will 
have  no  concern  with  the  said  property,  (but)  during 
her  life  she  will  receive  her  food  and  raiment  in  con- 
sideration of  her  status  (in  life).  All  of  the  suf- 
viving  sons  will  get  that  property  in  equal  shares.*' 
"  20th  section.  Besides  the  property  of  (mine 
specified  in  this  deed  of  gift,  whate\-er  property 
will  (».«.,  may)  be  acquireti  after  the  date  of  this 
my  will  the  same  shall  be  taken  by  my  sons  in 
equal  shares."     '*  23rd  section.     The  property  of 
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which  I  liave  made  a  gift  to  my  sons  they  shall  not 
be  competent  to  make  a  sale  or  gift  thereof  within 
twenty  years  ;  when  there  will  be  any  grandsons  in 
the  male  line,  they  shall  get  all  that  property  ;  if  any 
one  of  them  do  not  have  a  son  (or)  if  there  be  no 
l)robability  of  (his)  having  a  son  at  a  subsequent 
period,  he  shall  have  powder  to  make  a  sale  or  gift." 
It  appeared  that  the  testator  had,  at  the  time  he 
■executed  these  instruments,  an  intention  to  go  on  a 
pilgrimage  to  Brindabun.  G  and  one  of  the  other 
executors  x^roved  the  will ;  the  other  executor  died 
in  1844,  since  which  time  0  remained  in  posses- 
sion of  the  property.  T  died  about  1858  without 
issue,  and  his  widow  B  sued  the  surviving  brothers 
G  and  M  for  her  husband's  share  in  the  estate. 
This  suit  they  compromised  by  a  payment  to  B. 
G  and  31  afterwards  and  within  twenty  years  had 
issue  sons  and  daughters.  In  a  suit  to  have  the 
will  and  deed  construed  :  Held,  that,  although 
the  deed  was  not  produced  when  probate  of  the  will 
was  taken  out,  it  was  sufficiently  proved  before  the 
Court  in  the  present  suit  to  allow  its  being  acted  on ; 
that  the  provisions  in  the  will  controlled  the  in- 
consistent provisions  in  the  deed  of  gift ;  that  con- 
sequently the  son's  childless  widow  took  her  hus- 
band's share  for  Ufe;  that  the  sons  having  male  issue 
took  only  a  life-interest ;  that  the  grandsons  during 
the  lifetime  of  their  fathers  took  nothing,  but  after 
the  death  of  their  father  respectively  took  among 
them  equally  their  father's  share,  the  share  of  each 
son  going  to  his  own  son  or  sons  only,  and  not  to 
grandsons  of  the  testator  generally.  The  restric- 
tion on  alienation  extended  to  both  the  moveable 
and  immoveable  property.  Held,  also,  that  the 
widow  of  T,  having  received  a  sum  of  money 
from  31  and  G  in  lieu  of  Ts  share,  that  share  went 
to  31  and  G  in  equal  shares  for  life,  and  on  the 
death  of  either  of  them  his  share  would  g  ^  t)  his 
own  sons  absolutely.  Satcowrie  Sein  v.  Oovind 
Chunder  Sein     .         .        2  Ind.  Jur.  N.  S.  56 


98. 


Gift    of      estate 


subject  to  widoio's  vested  interest — Curtailed  enjoy- 
ment. V  S,  a.  Hindu,  died  in  1858,  leaving  a  will 
whereby  he  appointed  G  and  S  his  executors  to  con- 
duct his  affairs  as  directed  in  the  will.  After  pay- 
ment of  debts,  legacies,  etc.,  G  and  S  were  directed 
to  manage  the  residue  of  estate  and  not  to  sell  it 
during  the  lifetime  of  L,  the  junior  wife  of  V  S, 
to  whom  a  monthly  payment  for  life  was  to  be  made 
by  them  ;  after  the  death  of  L,  G  and  S  were  direct- 
ed to  divide  the  property  that  remained  in  equal 
shares  between  them  and  to  continue  to  enjoy 
the  same  in  equal  shares.  L  survived  both  G  and 
8,  who  died  in  1875  and  1879  respectively.  Held — 
in  a  suit  in  1879  by  the  divided  nephew  of  V  8, 
against  L,  and  the  representatives  of  G  and  8, 
to  have  his  right  to  the  estate  of  the  testator,  upon 
the  death  of  L,  declared  and  for  an  account — that 
there  was  no  intestacj',  and  that  the  gift  to  G  and  8 
-did  not  fail  by  reason  of  their  deaths  in  the  lifetime 


of  L,  but  that  G  and  8  took  a  vested  interest  on 
the  death  of  V  8.  Kolla  Subramaniam  Chetti 
t'.  Thellanayakalit  Sxjbramaniam  Chetti 

I.  L.  R.  4  Mad.  124 
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by   will  for  payment  of  monthly 
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the  general  estate — Interest  chargeable 


Fund  set    apart 

allowances  prov- 

deficiency    from 

on  property 


of  a  testator  deposited  with  a  firm.  C,  a  separated 
Hindu,  died  in  1874  possessed  of  a  half  share  in  two 
dwelling-houses,  one  situated  in  Bombay  and  the 
other  in  Kathiawar.  He  was  also  possessed  of  con- 
siderable moveable  property.  He  left  him  surviv- 
ing two  widows  and  one  daughter  named  J.  By  cl. 
2  of  his  will,  dated  4th  July  1874,  he  directed,  as  to 
his  share  in  the  houses,  that  his  wives  should  have 
a  right  to  reside  therein  as  long  as  they  might  live, 
and,  in  the  event  of  their  decease,  that  his  nephew 
B,  the  son  of  his  brother  F,  should  be  the  owner  ; 
and  should  the  decease  of  B  take  place,  then  who- 
ever might  be  the  son  of  V  should  be  the  owner.  By 
a  subsequent  clause  (the  16th)  of  his  will  the  testator 
declared  that,  should  the  decease  of  his  two  wives 
take  place,  all  his  immoveable  and  moveable  pro- 
perty should  go  to  his  nephews  B  and  Jf,  the  sons 
of  F.  B  and  M  both  died  in  the  lifetime  of  Cs  two 
widows.  31  died  first,  childless  and  unmarried. 
B  left  a  widow  him  surviving,  who  claimed  that 
under  cl.  2  B  took  a  vested  estate  in  the  testator's 
share  in  the  two  houses,  which  on  his  death  de- 
volved upon  her,  and  that  under  cl.  16  i5  and  31 
took  a  vested-testate  in  joint  tenancy  ;  that  on  J!/'« 
death  his  interest  survived  to  B,  and  on  his  death 
devolved  upon  his  widow.  It  was  contended  on  be- 
half of  the  two  widows  of  C,  the  testator,  that  the 
gift  to  ^  by  cl.  2  and  to  B  and  31  by  cl.  16  was  con- 
tingent, and  had  lapsed  by  their  deaths  ;  that  the 
result  was  an  intestacy  so  far  as  regards  the  pro- 
perty in  question  ;  that  they  consequently  took  a 
widow's  estate  in  the  immoveable  pro[)erty  for 
their  lives  ;  and  that  upon  their  death  the  property 
should  go  to  the  testator's  daughter  J  ;  and  that,  as 
to  the  moveables,  they  took  absolutely.  Held,  that 
under  cl.  2  B  took  on  the  death  of  the  testator  not  a 
contingent  but  a  vested  estate  in  perpetuity,  which 
on  his  death  devolved  on  his  widow ;  and  that  under 
cl.  16  B  and  31  took  a  vested  interest  in  joint  ten- 
ancy in  the  whole  of  the  residuary  estate  ;  that  on 
the  death  of  M,  the  survivor  B  took  the  whole 
absolutely,  and  on  his  death  his  interest  was  trans- 
mitted to  his  widow.  HeWf  also,  that  the  interest 
taken  by  B  under  the  above  clauses  of  the  will  was 
subject  to  the  right  of  the  testator's  widows  to  re- 
side in  the  houses,  and  to  have  their  monthly  allow- 
ances paid  out  of  the  moveable  estate,  and  was  sub- 
ject also  to  the  bequests,  charitable  and  otherwise 
contained  in  the  \\\\\.  B}'  els.  15  and  16  of  his  will 
the  testator  directed  that  certain  monthly  allow-- 
ances  should  be  paid  to  each  of  his  widows  out  of  the 
interest  of  certain   Government   promissory   loan 
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notes  which  were  to  be  purchased  by  his  trustees' 
Held,  that,  if  the  particular  sources  of  income,  out  of 
which  the  testator  directed  these  allowances  to  be 
paid,  should  prove  insufficient,  the  rest  of  the  move- 
able property,  or  the  income  derivable  from  it, 
as  well  as  the  rents  of  the  immoveable  property, 
should  contribute.  The  funds  belonging  to  the 
testator's  estate  had,  in  accordance  with  the  direc- 
tions in  his  will,  been  kept  in  the  firm  of  Visram 
Mowji,  in  which  the  testator  had  been  a  partner. 
Held,  under  the  circumstances  of  the  case,  that  the 
firm  should  be  charged  interest  at  the  rate  of  six  per 
cent,  per  annum.     Jaibam  Narronji  >;.  Kuverbai 

I,  Ii.  B.  9  Bom.  491 
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of Adminidrator,      suit      by — Trustees — Notice — 

CliaritaUe    Trust— Parties.     B    K,    a    Hindu,    by 
his  will,  executed  in  Bombay  and  dated  6th  Janu- 
ary 1802,  bequeathed  a  house  to  his  wife  R  for  her 
life  in  trust  to  allow  the  impersonations  of  Valabh 
to  reside  in  Lt,and  appointed  four  executors  by  name, 
but  made  no  gift  over  of  the  house  to  those  execu- 
tors or  to  any  one  else.     The  will  was  proved  by  the 
four  executors  on  24th  September  1808.     On  23rd 
June  1820,  R  claiming  as  executrix  according  to  the 
tenor,  obtained  an  order  granting  probate  to  her  as 
well  as  to  the  executors  expressly  appointed.     The 
executors  retired,  and  R  acted  alone  in  the  manage- 
ment of  the  testator's  estate.     On  4th  September 
18G2,  R  sold  the  house  for  its  full  value  to  the  defend- 
ant  who  had  notice  of  the  charitable  trust  affect- 
ing it.    R  died  on  23rd  March  1870.     On  17th  March 
1871,  the  High  Court,  on  the  application  of  one 
A  D,  revoked  the  probate  of  B  K's  will  granted 
to  R,  but  without  prejudice  to  any  act  done  in 
due  course  of  administration  by  R,  and  granted  let- 
ters of  administration  cum  testamento  annexo  and  de 
bonis  non  of  B  K  to  A   T.     On  13th  July  1873 
A  T  died.     On  1st  May  1875  the  plaintiff,  who  was 
the  only  son  and  heir  of  A  T,  instituted  the  present 
suit  for  the  purpose  of  recovering  from  the  defendant 
possession  of  the  trust  premises  sold  to  him  by  R. 
The  plaintiff  was  also  one  of  the  surviving  heirs  of 
JS  K,  and,  by  virtue  of  a  release  executed  to  him  by 
the  other  heirs,  was  the  sole  surviving  heir  who  had 
any  beneficial  interest  in  B  K's  estate.     The  plamt- 
iff,'  however,  did  not  claim  the   house  in  the  posses- 
sion of  the  defendant  as  the  beneficial  owner,  but  to 
hold  it  for  the  piirpose  of  giving  effect  to  the  trust 
created  by  the  ^vill  of  B  K.     On  28th  January  1876 
the  plaintiff  obtained  letters  of  administration  cum 
testamento  annexo  and  de  bonis  non  of  B  K,  and  it 
was  on  these  letters  that  he  now  based  his  claim. 
Held,  1st,  that  the  plaintiff  had  no  gi'ound  of  action 
as  administrator  of  B  K.     Held,  2ndly,  that  indepen- 
dently  of  the  provisions  of  the  Succession  Act  and 
the  Hindu  Wills  Act,  1870,  which  were  not   appli- 
cable to  the  case,  the  executors  of  a  Hindu  do  not,  m 
the  character  merely  of  executors,  take  any  estate, 
properly  so  called,  in  the  property  of  the  deceased. 
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That  accordingly  on  the  death  of  i?,  the  devise  for 
life  in  trust,  there  being  no  gift  of  the  premises  to  the 
executors  named  in  the  \y\\\,  the  ownership  in  the 
premises  would  devolve  upon  the  surviving  hei.-s  of 
the  testator  subject  to  the  trust,  and  such  heirs 
would  accordingly  be  trustees  under  or  by  reason  of 
the  will  of  their  ancestor,  though  succeeding  to  the 
property  in  their  character  of  heirs.  That  the 
trusteeship  thus  vesting  in  all  the  surviving  heirs 
the  release,  though  operative  to  pass  the  legal  es- 
tate, so  as  to  vest  it  in  the  plaintiff  alone,  could  not 
vest  the  trusteeship  in  him  alone,  and  that  accord- 
ingly the  plaintiff  could  not  maintain  this  suit  unless 
joined  by  the  other  heirs  of  B  K.  Held,  Srdly,  that 
even  if  the  other  heirs  of  B  K  had  joined  as  plaintiff, 
still  the  suit,  being  one  by  trustees  to  disaffirm  the 
completed  act  of  a  predecessor  against  the  person 
claiming  by  virtue  of  such  act,  would  not  lie. 
Semhle :  That  as  it  apjjeared  that  the  impersonations 
of  Valabh  never  had  availed  themselves,  and  never 
were  likely  to  avail  themselves,  of  the  house,  the 
sale  of  it  by  R  to  the  defendant  was  not  a  breach 
of  trust.  Maniklal  Atmaram  r.  Mancrf.rshi 
DiNSHA  I.  Ii.  B.lBom.269 
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will — Executor's  interest.  By  the  first  clause  of 
the  will  of  a  Hindu  the  testator  devised  a!l  his 
real  and  personal  estate  to  his  five  sons.  By  a  sub- 
sequent clause  the  testator  provided  as  follows  : 
"  But  should  perad  venture  any  among  my  snid 
five  sons  die  not  leaving  any  son  from  his  loins, 
nor  any  son's  s(m,  in  that  event  neither  his  ^ndow, 
nor  his  daughter,  nor  his  daughter's  son,  nor  any  of 
them,  will  get  any  share  out  of  the  share  that  he  has 
obtained  of  the  immoveables  and  moveables  of  my 
said  estate.  In  that  event,  of  the  said  property, 
such  of  my  sons  and  my  sons'  sons  as  shall  then  be 
alive,  they  will  receive  that  wealth  according  to 
their  respective  shares.  If  any  one  acts  repugnant 
to  this,  it  is  inadmissible.  However,  if  my  sonless 
son  shall  leave  a  widow,  in  that  event  she  will  only 
receive  Company's  rupees  ten  thousand  for  her 
food  and  raiment."  Held,  fii-stly,  that  by  the 
words  "  not  leaving  any  son  from  his  loins,  nor  any 
son's  son,"  the  testator  meant  not  an  indefinite 
failure  of  male  issue,  but  a  failure  of  male  issue  of  any 
of  his  sons  at  the  time  of  the  death  of  that  son. 
Secondly,  that  there  is  nothing  in  such  a  devise  by  a 
Hindu  against  public  convenience,  or  generally 
mischievous  or  against  the  general  principles  of 
Hindu  law.    Soorjeemoney  D.^ee  v.  DEXOBrvno 

Mullick     .         .         .  li^^F^V?-,?! 

4  W.  R.  P.  C.  114 

6  Moo.  I.  A.  626 

102. - BequeH    by   a 

Hindu  to  his  wife — Life  estatt — Rereraionet — 
Vested  remainder — Gontinqent  heqtiest.  One  J  N 
died  in  1876,  leaving  a  will  which,  after  stating  his 
property  in  detail,  provided  as  follows  :  ' '  Wlien  I 
die,  my  wife,  named  S  is  o\\-ner  of  that  property 
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And  my  wife  has  powers  to  do  in  the  same  way  as  I 
have  absolute  powers  to  do  when  1  am  present. 
And  in  case  of  my  wife's  death,  my  daughter  M  is 
owner  of  the  said  property  after  that  (death)." 
Held,  that  S  took  only  a  life-estate  under  the  ^\^ll 
with  remainder  over  to  M  after  her  death.  Heldy 
also,  that  the  bsquest  to  M  was  not  contingent  on 
her  surviving  S,  but  that  she  took  a  vested  re- 
mainder which  upon  her  death  passed  to  her  heirs. 
Lalltj  v.  Jaomohan     .       I.  L.  B.  22  Bom.  409 


103. 


Vested  remainder 
A  Hindu  died, 


— Words  "  malah  and  war  as. 
leaving  a  will  which  provided  {inter  alia)  as  follows  : 
■' '  After  my  death,  my  Avife,  if  she  be  alive,  is  the 
rightful  heir,  and  if  she  be  not  alive,  and  after  the 
death  of  my  wife,  my  daughter  i^T  is  my  rightful 
heir  (hakdar)."  .  "  •  "  As  to  my  daughter  JV^, 
Avhom  I  have,  after  the  lifetime  of  myself  and  of  my 
Avife,  appointed  heir  to  my  property,  and  as  to  the 
surplus  the  heir  to  the  same  is  my  daughter  iV." 
The  testator  died  in  1894,  N  in  1895,  and  the  wife 
in  1897.  Thereupon  the  testator's  step-mother 
claimed  the  property  as  his  reversionary  heir. 
Eeldy  that  under  the  wll  N  took  an  estate  vested  in 
interest  from  the  testator's  death,  which  would  pass 
to  her  heirs  on  her  death,  and  the  step-mother 
would  have  no  title.  There  is  no  real  difference  in 
the  meaning  of  the  words  "  waras  "  (heirs)  and 
**  malak  "  (owner).  Lallu  v.  Jagmohan,  I.  L.  R. 
22  Bom.  409,  followed.      Chunh.al  v.  Bai  Muli 

I.  L.  B.  24  Bom.  420 
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HINDU  LAW— Wllili— confi. 

5.  CONSTRUCTION  OF  WILLS— contd. 


dnce — 0  putra  jxiuiradi,  meaning  of — Hindu  widow's 
estate— Estate  for  Ufe—Inteviion  of  the  testator — 
Power  given  to  adopt,  effect  of.  A  will  contained, 
amongst  others,  the  following  directions  : — **  After 
mv  death,  my  Andow,  being  in  possession  for  the 
term  of  her  natural  life  {jabat  jiban)  of  my  pro- 
perties, shall  perform  the  Iswar  Seba  and  other 
rites.  My  widow  shall  have  power  to  adopt  . 
After  the  death  of  my  widow,  my  brother's  son  and 
his  sons  and  grandsons,  etc.  (o  putra  pautradi), 
being  in  possession  of  my  properties,  shall  perform 
the  Iswar  Deb  Seba.''"'  The  widow  died  without 
adopting  any  son.  Held,  that  the  words  ' '  o  putra 
pautradi  "  are  equivalent  to  pvira  pautradi  kranie 
and  are  words  of  inheritance.  The  intention  of 
the  testator  was  to  give  the  widow,  not  a  Hindu 
widow's  estate,  but  an  ordinary  life  estate.  The 
brother's  son  took  a  vested  estate  of  inheritance, 
subject  to  the  widow's  life  estate,  and  only  liable  to 
be  divested  by  the  widow's  adoption  of  a  son.  The 
widow  not  having  adopted  any  son,  the  brother's 
son  took  the  ultimate  estate  absolutely,  and  his  sons 
would  inherit  equally,  though  some  of  them  were 
not  born  at  the  time  of  the  testator' s  death.  Gooroo 
Das  Mustafi  v.  Sarat  Chunder  Mustafi  (1902) 
I.  L.  B.  29  Calc.  699  :  B.C.  6  C.  W.  N.  721 


(j)   ACCUMUI.ATIONS. 


105. 


Direction 

to    create 


to  accum.ulate 

beneficial    interest. 


inc  om.e — Omission 
Per  Trevelyan,  J. — A  Hindu  testator  cannot  direct 
the  accumulation  of  the  income  of  his  estate  for  an 
indefinite  period,  if  there  is  no  beneficial  interest 
created  in  the  property  in  order  to  render  the  gift, 
whether  under  the  will  or  inter  vivos,  valid.  Amrito 
Lall  Dutt  v.  Surnomoni  Dasi 

I.  L.  R.  25  Calc.  662 
2  C.  W.  N.  389 

106. 


Direction  to  live 

jointly.  The  meaning  of  the  testator  is  to  be 
ascertained  by  the  words  which  he  has  made  use  of, 
having  regard  to  the  laws  which  prevail  in  India 
relative  to  these  subjects.  A  testator  directed  his 
sons,  using  the  words  ' '  living  jointly  in  respect  of 
food,"  to  take  care  of  and  look  after  his  property, 
moveable  and  immoveable,  and  carry  on  his  trading 
business.  Held,  that  this  interest  is  not  accurately 
represented  by  the  words  ' '  joint  estate  ' '  in  Eng- 
land, nor  is  it  analogous  to  the  case  of  a  testator  in 
England  who  gives  property  to  executors  for  the 
purpose  of  carrying  on  his  trade,  but  is  more  analo- 
gous to  the  tenancy  in  common  which  prevails  in 
England.  The  will  also  directed  that  on  the  death 
of  a  son,  if  that  son  died  leaving  a  son,  the  share  of 
that  son  was  to  go  to  that  son's  son,  and  if  the  son 
dying  left  no  son,  that  the  share  should  go  to  the 
survivors.  Held,  that  the  share  of  profits  made 
during  the  joint  lives  of  the  sons,  which  belonged 
to  the  deceased  son,  goes  over  to  the  other  sons  of 
the  testator  as  they  would  go  according  to  law, 
as  from  a  consideration  of  the  various  terms  of  the 
will  itself  there  was  an  absence  of  all  directions  on 
the  part  of  the  testator  to  accumulate  the  profits 
or  to  dispose  of  the  profits  which  were  the  property 
of  the  son.     Prankristo  Chunder  v.  Bamasoon- 

DARY  DOSSEB         .  .  .  9  W.  R.  P,  C.  1 


8.C.    BiSSONAUTH    ChUNDER 

Dossee       .... 


V.   Bamasoondery 
12  Moo.  I.  A.  41 
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Contingent    re- 
There  is  nothing  in 


mainders — Execviory  devise 

the  general  principles  of  Hindu  law,  or  public  con- 
venience, to  prevent  a  Hindu  testator  devising  self- 
acquired  property  by  way  of  remainder,  or  execu- 
tory devise,  upon  an  event  which  is  to  happen  on 
the  close  of  a  life  in  being.  The  will  of  a  Hindu 
testator,  after  devising  all  his  real  and  personal 
estate  among  his  five  sons  (a  joint  undivided  family) 
contained  this  clause  :  ' '  Should  any  among  my 
said  five  tons  die,  not  leaving  any  son  from  his  loins, 
nor  any  son's  sons,  in  that  event  neither  his  widow, 
nor  his  daughter,  nor  his  daughter's  son,  nor  any  of 
them,  will  get  any  share  out  of  the  share  that  he  has 
obtained  of  the  immoveables  and  moveables  of  my 
said  estate :  in  that  event,  of  the  said  property, 
such  of  my  sons  and  my  sons'  sons  as  shall  then  be 
alive,  they  will  receive  that  wealth  according  to 
their  respective  shares.     If  any  one  acts  repu^ant 
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to  this,  it  is  inadmissible.  However,  if  any  sonless 
son  shall  leave  a  widow,  if  that  event  she  will 
only  receive  R  ]  0,000  for  her  food  and  raiment." 
The  family  remained  joint.  S,  one  of  the  sons,  died 
after  the  testator's  death  without  issue  male,  but 
leaving  a  widow  his  heiress-at-la<v.  Held,  that,  by 
the  words  ' '  not  leaving  any  son  from  his  loins,  nor 
any  son's  son,"  the  testator  meant  not  an  indefinite 
failure  of  male  issue,  but  a  failure  of  male  issue  of 
any  one  of  his  sons  at  the  time  of  the  death  of  that 
son.  Held,  further,  (i)  that  upon  the  death  of  S 
without  male  issue,  his  interest  in  the  capital  of  the 
estate  determined,  and  that  his  widow  became  en- 
titled to  hold  and  enjoy  as  a  Hindu  widow  a  fifth 
part  of  the  accumulations  from  the  testator's  estate 
from  the  time  of  his  death  to  the  death  of  his  son 
S ;  and  (ii)  that  she  was  also  entitled  absolutely  in 
her  own  right  to  the  interest  and  accumulations 
which  had  since  S^s  death  arisen  from  such  fifth 
part  of  the  accumulations.  By  the  decree  S^s 
widow  was  declared  entitled  to  the  R  10,000  given 
by  the  will  with  the  benefit  of  a  residence  in  the 
family  dwelling-house,  and  participations  in  the 
means  of  worship.  The  question  of  the  amount  of 
her  maintenance  as  a  Hindu  widow  was  left  open 
by  the  Judicial  Committee,  as  that  point  could  be 
raised  on  further  directions  after  taking  the  account. 

SOOBJEEMONEY  DOSSEE    V.     DeNOBUNDOO  MuLI.ICK 

9  Moo.  L  A.  123 
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Will — Direction 


to  accumulate,  when  valid — Charitable  bequest.  In 
Hindu  Law,  a  direction  to  accumulate  is  not  per  se 
illegal,  and  such  a  direction  should  be  given  effect  to, 
if  it  is  not  void  as  against  public  policy,  nor  given 
for  an  illegal  object,  nor  otherwise  inconsistent  with 
Hindu  law.  Amrito  Lall  Dutt  v.  Surnomoni  Dasi, 
I.  L.  JR.  25  Calc.  662,  followed.  A  direction  to 
spend  income  in  feeding  poor,  indigent  Hindus  is  a 
vahd  charitable  bequest  under  Hindu  law.  Dwarka- 
nath  Bysack  v.  Burroda  Persaud  Bysack,  I.  L.  R.  4 
Calc.  443,  referred  to.  Rajendea  Lall  Agarwalla 
V.  Raj  Coomaei  Dabi  (1906)     I.  L.  R.  34  Calc.  5 

(k)  PERPETurriES,  Trusts,  Bequests  to  a  Class, 
AND  Remoteness. 

109.  Perpetuities— Trusts — Ab- 
sence of  disposition  of  beneficiary  interest.  A  Hindu 
by  will  attempted  to  create  a  trust  for  the  accumu- 
lation for  99  years  of  the  surplus  income  (after 
certain  yearly  payments)  of  his  estate  in  the  pur- 
chase of  zamindaris,  etc.,  from  time  to  time,  and 
empowered  his  trustees  to  continue  such  trust  after 
the  expiration  of  the  99  years'  term.  The  will  con- 
tained no  disposition  of  the  beneficial  interest  in  the 
zamindaris  so  to  be  purchased.  Held,  that  such  trust 
was  void.  Semble  :  Perpetuity  (save  in  the  case  of* 
rehgious  and  charitable  endowments)  is  not  sanc- 
tioned by  Hindu  law.  Asima  Kjiishna  Deb  v. 
KuMAEA  Krishna  Deb     .      2  B.  L.  R.  O.  C.  11 
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110.  Trusts.     A    Hindu     by    his 

will   left  all   his   property     "  in   full   and     abso- 
lute   right,  property,  and  ownership"  (neverthe> 
less  upon  the  conditions  and  trusta,  and  with  the 
intent  and  for  the  purposes  thereinafter  described), 
to  certain  persons  named,  and  '•  to  their  successors  in 
the  trusts  of  the  settlement  thereinafter  provided," 
declaring  the   ' '  trusts  and  objects   of  his  said  will 
and  settlement,  and  the  methods,  plans,  and  act8  *  * 
he  desired  "  to  be  performed  and  observed  **  by  such 
persons  and  their  successors  in  the  trusts.     He  then 
desired  that  all  his  property  should  be  preserved 
and  held  for  ever  under  the  trusts,  and  for  the  pur- 
poses of  the  said  will  and  settlement.   In  the  second, 
third,  and  fourth  clauses  of  the  will,  the  testator 
went  on  to  direct  the  ' '  executors  and  trustees  '  * 
to  pay  to  his  sons  therein  named  a  certain  monthly 
sum,  ' '  such  payment  to  be  continued  after  his  de- 
cease to  his  children  and  descendants  per  stirpes.** 
After  directing  the  executors  and  trustees  to  make 
other  payments,  etc.,  in  the  eighteenth  clause  he 
directed  :     ' '   With  respect  to  accumulations  of 
money  in  the  hands  of  the  executors  and  trustees,  I 
direct  that  the  same  be  converted  into  such  Govern- 
ment or  other  security  as  to  the  executors  and 
trustees  may  seem  best,  and  that  the  interest  and 
produce  of  such  security  be  accumulated  and  in  like 
manner  be  invested,  and  that,  when  and  so  soon  as 
the  aggregate  thereof  shall  amount  to  R3,00,000, 
it  is  to  be  transferred  to,  and  divided  among,  my 
sons  or  the  survivors,  or  survivor,  together  wkh  the 
descendants  of  such  of  them  as  may  be  deceased, 
per  stirpes  ;  and  as  soon  as  new  accumulations  arise 
in  the  hands  of  the  executors  and  trustees,  that  the 
same  be  again  in  like  manner  divided  among  my 
sons  then  living,  or  the  survivor  of  their  descendants, 
as  before,  and  so  on  from  time  to  time."     In  the 
twenty- first  clause  the  testator  made  provision  for 
the  appointment  of  new  "executors  and  trustees,** 
"  as  it  is  my  intent  and  desire  that  the  disposition, 
the  conditions,  and  control  I  am  now  densing  in 
regard  to  the  future  arrangement  and  enjoyment 
of  my  property  be  perpetuated.  *'  In  the  Court 
below  : — Heldper  Markby,  J.,  that  trusts  cannot  be 
created  by  Hindus,  but  a  testator  may  burthen  his 
heir  or  devisee  with  a  payment  of  a  simple  sum  of 
money  to  a  specified  person  (including  an  idol)  in 
existence  at  the  death  of  the  testator.     Such  bo- 
quest  cannot  be  held  good  as  a  trust  created  for  the 
benefit  of  the  legatee,  but  may  be  treated  as  creating 
an  ordinary  obligation  for  the  payment  of  money. 
On  appeal : — Held  per  Peacock.  C.J.,  that  trusts 
have  been  and  can  be  enforced  against  Hindus  ;  the 
trustees  in  this  case    take  upon  such  trusts  as  are 
valid  ;  so  far  as  they  are  invalid,  the  heirs  are  en- 
titled to  the  beneficial  interest     A  Hindu  cannot  by 
his  will  do  indirectly  by  intervention  of  trusts  what 
he  cannot  do  directly.     Per  Macphekson,   J.— 
Both  by  Hindu  law  and  the  practice  which  has  al- 
ways  prevailed  in  the  Courts  in  India  and  in  the 
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Privy  Council,  a  Hindu  may  legally  deal  with  his 
property  so  as  to  create  a  trust  or  relation  in  many 
respects  similar  to,  although  not  necessarily  identi- 
cal with,  that  known  in  English  law  as  the  relation 
of  trustee  and  cestui  que  trust.     Even  if  trusts  are 
not  expressly  recognised  by  the  old  Hindu  law, 
there  is  nothing  in  it  forbidding  them,  or  repugnant 
to  them,  or  inconsistent  with  their  existence.     Held, 
both  in  the  Court  below  and  on  appeal,  that  the 
general  scheme  of  the  will  failed,  because  the  trusts 
were  intended  for  on    illegal   purpose,  namely,  for 
the  purpose  of  creating  a  perpetuity.    Per  Peacock, 
C.  J. — The  eighteenth  clause  is  repugnant  and  void, 
also  bad,  because  the  persons  to  take  were  unborn 
at  the  time  of  the    testator's  death,  and  on  the 
ground  of  uncertainty,  it  being  impossible  to  as- 
certain at  the  testator's  death  who  would  be  en- 
titled to  participate   in    the   several   divisions    of 
accumulation  directed  to  be  made.     As  to  the  be- 
quests in  the  second,  third,  and  fourth  clauses  of  the 
will : — Held  in  the  Court  below  per  Markby,  J., 
that  they  could  only  operate  in  favour  of  specified 
persons  in  existence  at  the  death  of  the  testator. 
On  appeal : — Held  per   Peacock,  C.J.,  that  they 
operated  as  "  gifts  to  the  sons  for  life,  with  re- 
mainders to  such   children  of  the  sons  as  were  in 
existence  at  the  time  of  the  death  of  the  testator 
per  (Stirpes.''*     Per   Macpherson,  J. — There  was  a 
good  gift  in  remainder  to  the  children  of  such  sons 
as  were  alive  at  the  time  of  the  testator's  death.     It 
is  not  a  violation  of  the  principles  of  Hindu  law  to 
support  estate  which  are  to  vest  on  the  expiry  of  a 
life  in  being,  in  a  case  like  the  present,  where  the 
testator  has  given  his  property  to  trustees  who  have 
accepted  it  and  are  prepared  to  carry  out  his  wishes. 
Their  acceptance  would  be  sufficient  if  any  is  neces- 
sary.    Krishnaramani  Dasi  v.  Ananda  Krishna 
BosE.     Ananda    Krishna    Bose    v.    Rajendra 
Narayan  Deb       .         .       4  B.  L.  R.  O.  C.  231 


111. 


Trusts — Life- 


estate — Estates- tail — Gifts  inter  vivos — Disherison. 
P  KT  died  leaving  an  only  son,  0  M.  By  his  will 
after  reciting,  * '  I  ha ve  already  made  such  provision 
for  my  son  ^  Jf  as  I  consider  sufficient,  and  he  will 
take  nothing  whatever  under  this  my  will,"  he 
devised  and  bequeathed  all  his  property,  both  real 
and  personal,  unto  and  to  the  use  of  R.  N,  IJ.  M. 
J  M,  and  D  P  M  (thereafter  called  the  trustees), 
their  heirs,  executors,  etc.,  according  to  the  nature 
and  tenure  of  the  property  to  have  and  to  hold 
upon  the  trusts  thereinafter  declared,  that  is  to  say, 
as  regards  personalty,  upon  trust  to  collect  and  get 
in  the  same  and  thereout  to  pay  his  funeral  expenses 
and  debts  and  such  legacies  as  might  be  payable  in 
the  ordinary  course  of  administration  within  one 
year  from  the  testator's  death  ;  after  paying  the 
funeral  expenses,  debts,  and  legacies,  upon  trust  to 
sell  and  convert  into  money  such  portion  of  the 
personal  estate  as  should  remain  unexpended,  and 
not  consist  of  money  or  security  for  money,  and  to 
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vest  the  proceeds  on  good  securities  ;  and  out  of  the 
annual  income  of  the  whole  upon  trust  to  pay  the 
annuities  given  by  the  will  and  also  any  of  the  le- 
gacies so  far  as  it  would  suffice,  and  after  payment 
of  the  legacies  and  annuities  to  pay  the  surplus  un- 
expended unto  the  person  or  persons  for  the  time 
being  entitled  to  the  beneficial  enjoyment  of  the 
real  property,  or  of  the  rents  and  profits  or  surplus 
rents  and  profits  thereof ;  and  so  soon  as  all  the 
annuities  and  legacies  should  have  fallen  in  and 
been  fully  paid  and  satisfied,  in  trust  absolutely  for 
the  person  or  persons  entitled  to  the  beneficial  or 
absolute    enjoyment    of  the      real    property.     As 
regards  realty,  upon  trust,  until  all  the  debts  and 
legacies  had  been  paid  and  all  the  annuities  had 
fallen  in  and  been  fully  satisfied,  to  receive  and 
collect  the  rents,  issues,  and  profits  thereof,  and 
thereout  in  the  fij-st  instance  to  pay  (such  if  any) 
of  the  legacies  and  annuities  as  the  personal  estate 
or  income  derived  from  the  trust-money  and  securi- 
ties should  be  inadequate  to  defray,  and  to  pay  the 
residue  to  the  i)erson  or  persons  for  the  time  being 
to  whom  the  real  estate  is  devised,  for  the  absolute 
use  of  such  person  or  persons  respectively.     The 
testator  then  desired  the  trustees  to  hold  the  real 
estate  generally  for  the  use  and  benefit  cf  such  last 
mentioned  person  or  persons  for  the  time  being  so 
far  as  was  consistent  with  the  trusts  and  provisions 
of  the  will ;  and  furthet,  he  directed  that  out  of  the 
net  annual  income  the  person  entitled  to  the  bene- 
ficial enjoyment  to  the  real  property  or  of  the  in- 
come   or   surplus    income    thereof  should  receive 
for  his  own    use  every  year,    R  2,500  a  month  or 
R30,000  a  year,  and  that  the  various  legacies  and 
annuities  should  only  be  paid  gradually  and  as 
found  possible  by  the  trustees  out  of  the  balance 
remaining  out  of  the  last- mentioned  payment ;  and 
so  soon  as  all  the  legacies  and  annuities  had  fallen 
in  or  been  imid  or  fullj  satisfied,  then  in  trust  forth- 
with to  convey  the  real  estate  unto  and  to  the  use  of 
the  person  entitled  to  the  beneficial  interest  therein 
with  and  subject  to  such  and  the  like  limitations, 
provisions,  and  directions  thereafter  contained  and 
expressed  of  and  concerning  "  the  real  estate,'* 
so  far  as  the  then  condition  of  circumstances  will 
permit,  and  so  far  as  such  limitations  and  directions 
can  be  introduced  into  any  deed  of  conveyance  or 
settlement  without  infringing  upon   or   violating 
any  law  against  peqxituitics  whicn  may  then  be  in 
force  and  apply  to  the  real  estate  or  the  conveyance 
or  settlement  of  it  as  last  aforesaid  (if  any  such  law 
there  be).     The  testator  then  desired  that  all  the 
gifts,  devises,  and  limitations  in  his  will  therein- 
after contained  should  be  read  and  taken  as  sub- 
ject to  the  devise  and  bequest  thereinbefore  made 
to  the  trustees   and   the   various  provisions  and 
declarations  made  by  him  with  reference  thereto. 
The  testator  devised  all  his  real  property  (subject  to 
the  before- mentioned  devise  to  the  trustees)  "  unto 
and  to  the  use  oi  J  M.  for  the  term  of  his  natural 
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life,  and  from  and  after  the  determination  of  that 
estate,  to  the  use  of  the  eldest  son  oi  J    M  born 
during  the  testator's  life  for  the  life  of  such  eldest 
son  ;  and  after  the  determination  of  that  estate,  to 
the  use  of  the  first  and  other  sons  successively  of 
the  eldest  son  of  J  if  according  to  their  respective 
seniorities,  and  the  heirs  male  of  their  respecj^i'^^ 
bodies  issuing  successively  ;  and  upon  the  failure  or 
determination  of  that  estate,  to  the  use  of  the  second 
and  other  sons  oi  J  M  born  during  the  testator's 
life,    successively,    according    to    their    respective 
seniorities  ;  and  upon  the  failure  or  determination 
of  that  estate,  to  the  use  of  the  first  and  othei-  sons 
successively  of  such  second  or  other  sons  of  J  M, 
and  the  heirs  male  of  their  respective  bodies  issuing, 
so  that  the  elder  of  the  sons  of  J  M,  born  in  the 
testator's  lifetime,  and  his    first  and  other  sons 
successively,  and  the  heirs  male  of  their  respective 
bodies  issuing,  may  be  preferred  to  and  taken  be- 
fore the  younger  of  the  sons  oi  J  M  born  in  the 
testator's  lifetime,   and  his  and   their  respective 
first  and  other  sons  successively,   and  the  heirs 
male    of    their    respective    bodies    issuing.     And 
after  the  failure  or  determination  of  the  uses  and 
estates  thereinbefore  limited,  to  the  use  of  each  of 
the  sons  oi  J  M  who  should  be  born  after  the  testa- 
tor's death  successively  according  to  their  respec- 
tive seniorities,  and  the  heirs  male  of  their  respec- 
tive bodies  issuing,  so  that  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  may  be  preferred  to 
and  taken  before  the  younger  of  such  sons  and  the 
heirs  male  of  their  and  his  respective  bodies  issuing" 
On  failure  of  these  estates  there  were  similar  limita- 
tions to  other  members  of  the  testator's  family  and 
their  sons,  sons'  sons,  etc.     Further,  the  testator 
declared  his  will  and  intention  to  be  '*  to  settle  and 
dispose  t)f  the  estate  in  manner  aforesaid  as  fully  and 
completely  as  a  Hindu  born  and  resident  in  Bengal 
may  give  or  control  the  inheritance  of  his  estate,  or 
a  Hindu  purchaser  may  regulate  the  conveyance  or 
descent  of  property  purchased  or  acquired  by  him, 
and  not  subject  to  any  laAV  or  custom  of  England, 
whereby  an  entail  may  be  barred,  affected,  or  de- 
stroyed ;  provided  always,  and  I  hereby  declare, 
that  if  any  devisee  or  tenant-for-life,  or  in  tail,  or 
otherwise,  or  any  person  entitled  to  take  as  heir  by 
descent  or  adoption  or  otherwise  in  any  manner, 
under  the  limitations  hereinbefore  contained,  shall 
permit  or  suffer  the  property  so  devised,  etc.,  to  be 
sold  for  arrears  of  Government  revenue,  etc.,  then 
and  immediately  thereupon  the  devise  and  limits- 
tions  in   this  my  Avill  delared  and  contained  shall 
wholly  cease  and  determine  as  to  him,"  etc.  Finally, 
he  appointed  the  trustees  executors  of  his  will.    J  M 
had  no  son  born  during   the  life  of  the  testator. 
G  M,  the  son  of  the  testator,  sued  to  have  the  \\n\\ 
set  aside,  except  as  regards  the  payment  of  debts, 
legacies,  and  annuities.    He  also  charged  the  execu- 
tors with  waste  and  asked  for  an  account.     Hdd, 
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both  in  the  Court  below  and  on  appeal,  that  the 
devises  were  not  void,  merely  upon  the  ground  that 
the  estates  were  devised  upon  trust,  and  that  the 
testator  had  power  to  create  by  means  of  a  deviae 
to  trustees  such  estates  and  beneficial  interest  as  he 
could  have  created   without  the  intervention  of 
trustees.     But  the  entails  intended  to  be  created  by 
the   will  were  void,  estates-tail  being  wholly  op- 
posed to  the  general  principles  of  Hindu  law.     The 
plaintiff  could  not  claim   maintenance,  sufBcient 
provision  having  been  previously  made  for  him  by 
his  father.     Held  in  the  Court  below,  that,  although 
the  testator  could  not  create  an  estate-tail,  yet  as  it 
is  clear  that  he  intended  to  dispose  of  the  whole  in- 
heritance, the  devise  must  be  construed  as  amount- 
ing to  the  creation  of  several  successive  life-interestei^ 
each  commencing  on  the  termination  or  the  failure 
of  the  preceding,  the  whole  completed  by  the  gift 
of  the  entire  estate  of  inheritance  to  take  effect  on 
the  expiration  of  the  last  life-interest.     The  first 
series  of  such  devises  is  not  bad  for  remoteness, 
for  there  is  nothing  in  Hindu  law  to  prevent  a 
testator  from  making  a  gift  of  property  to  an  un- 
born person,  provided  the  gift  is  limited  to  take 
effect,  if  at  all,  immediately  on  the  close  of  a  life 
in  being  ;  therefore,  as  concerns  onlj'^  the  succession 
of  gifts  for  life  only  to  J  if  and  his  sons,  terminated 
by  the  absolute  gift  of  the  inheritance  to  an  unborn 
person,  the  will  is  unimpeachable,  because  each  of 
these  gifts  must  take  effect,  if  at  all,  at  or  before 
the  close  of  a  life  in  being  ;  and  the  like  conclusion 
would  hold  A\ith  regard  to  each  of  the  other  series 
of  devises  taken  alone  ;  but  taken  in  the  aggregate 
they  may  violate  the  rule  against  perpetuities ; 
but  the  first  series  could  not  be  affected  by  this, 
and  therefore,  as  long  as  it  stands,  the  plaintiff  has 
no  claim  to  a  decision  of  the  Court  upon  the  validity 
of  a  devise  which  is  subsequent  in  order  of  time. 
The  plaintiff's  suit  must  be  dismissed.     He  is  not 
entitled  to  immediate  relief  of  any  kind.     Held^  on 
appeal,  that  the  devise  to  J  M  was  valid,  though  it 
created  only  a  life-estate.     The  intention  of  the 
testator  was  that  J  M  should  take  an  immediate 
vested  benef.cial  interest  in  the  real  estate,  subject 
to  the  charges  for  payment  of  legacies,  annuities, 
etc.,  and  in  the  R2,500  a  month.     The  devise  to 
J  M  was  not  bad  for  uncertainty.     But  the  devises 
of  estates-tail  must  be  rejected  as  void,  and  cannot 
be  converted  by  the  Court  into  devises  creating 
larger   estates   than   the  testator   intended.     The 
words  of  the  devise  cannot  be  construed  to  paw  a 
general  and  absolute  estate.     As  J  M  had  no  sons 
born  in  the  lifetime  of  the  testator,  the  devise  to 
the  use  of  the  first  and  other  sons  successive! \'  of 
the  eldest  son  of  J  M  la]>sed.     By  Hindu  law  a  gift 
cannot  operate  to  pass  property  unless  the  doneo  is 
in  existence,  so  that,  as  soon  as  the  proj^erty  is  re- 
linquished and  passes  out  of  the  donor,  it  may  vest 
in  the  donee.     That  in  the  case  of  a  will  would  be  at 
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the  time  of  the  death  oE  the  testator,  from  which 
moment   the   will    operates    as    a   relinqaishmeat 
(except  in  the  case  of  a  posthumous  child  of  the 
testator  or  a  son  adopted  by  the  widow  of  a  testator). 
Therefore  the  devises  to  the  sons  of  J  M.  to  be  born 
or  adopted  d,fter  the  death  of  the  testator  are  not 
valid  according  to  Hindu  law.     The  gift  to  trustees 
does  not  cure  the  invalidity,  for  the  law  will  not 
permit  that  to  be  done  indirectly  which  cannot  be 
lawfully  done  directly.     The  gift  of  the  personalty 
fails  because  of  the  want  of  certainty  at  the  time  of 
the  death  of  the  testator,  who  would  be  the  donee, 
and  whether  the  donee  was  a  person  in  existence  or 
not.     The  gift  over  of  the  corpus  of  the  personalty 
after  the  payment  of  the  legacies  and  annuities  was 
bad,  and  consequently  the  property  in  it  is  vested  in 
the  son  and  heir  of  the  testator  subsequently  to  the 
trusts  for  the  payment  of  debts,  legacies,  and  annui- 
ties, etc.     But  the  right  to  receive  the  surplus  rents 
and  profits  of  the  real  estate  and  of  the  interest  and 
dividends  of  the  personalty,  if  there  be  any,  is  vested 
m  J  M  for  life,  or  until  the  time  arrives  for  the 
conveying  of  the  real  estates,  and  the  vesting  of  the 
corpus  of  the  personalty.     The  heir-at-law  cannot 
be  disinherited  by  words  expressing  that  he  is  not  to 
take  any  benefit  under  the  will.     He  will  take  by 
descent,  by  his  right  of  inheritance,  whatever  is  not 
validly  disposed  of  by  the   will.     Subject  to  the 
trusts  for  payment  of  the  funeral  and  testamentary 
expenses  and  of  the  debts,  legacies,   and  annuities, 
the  plaintiff,  as  the  heir-at-law  of  the  testato/,  is  en- 
titled (notNvithstanding  the  will)  to  a  genetal  estate 
of  inheritance  in  reversion  to  the  immoveable  pro- 
perty of  the  testator,  and  by  the  terms  of  the  will  no 
estate,  larger  than  an  estate  for  life,  has  been  validly 
created,  andthere  is  a  resulting  trust  in  the  plaintiffs 
favour.     The  plaintiff  is  not  entitled  to  a  declara- 
tory decree  against  the  unborn  sons  of  J  ilf ,  or  the 
subsequent  unborn  devisees.     The  plaintiff  is  en- 
titled to  have  the  question  of  waste  tried.     He  is 
also  entitled  to  have  an  account  of  the  moneys  and 
securities  which  have  come  into  the  hands  of  the 
trustees,  and  to  see  how  thev  have  been  applied, 
Ganendra  Mohan  Tagore  v.  Upendra  Mohan 
Tagore      .         .         .         4  B.  L.  R.  O.  C.  103 
Hdd  by  the  Privy  Council,  on  appe.il,  that  in  con- 
struing transfers  by  gift  among  Hindus,  a  benignant 
construction  is  to  be  used,  and^tho  donor's  inten- 
tions carried  out,  if  ascertainable,  to  the  extent  and 
in  the  form  which  the  law  allows.     Thus  if  an  estate 
be  given  by  a  Hindu  to  A  without  words  of  inherit- 
ance, it  Avill,  in  the  absence  of  a  conflicting  context, 
give  an  estate  inheritable  as'the  law  directs  ;  if  to  it 
be  added  an  imperfect  description^of  it  as  a  gift  of 
inheritance  not  excluding  the  inheritance  imposed 
by  law,  an  estate  of  inheritance  would  pass  ;  if  a  gift 
be  in  terms  of  an  estate  inheritable  according  to  law, 
with  superadded  words  restricting  the  p)wer  of 
transfer  which  the  law  annexes  to  that  estate,  the 
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restriction  is  to  be  rejected  ;  if  a  gift  be  to  A  and 
his  heirs  to  be  elected  from  a  line  other  than  that 
specified  by  law  and,  expressly  excluding  the  legal 
course  of  inheritance,  the  gift  is  only  good  so  far  as 
consistent  with  the  law — A  would  take  a  life-estate, 
and  the  other  limitations  would  fail.  All  estates  of 
inheritance  created  by  gift  or  will,  so  far  as  they  are 
inconsistent  with  the  general  law  of  inheritance,  are 
void  as  such,  and  by  Hindu  law  no  person  can  suc- 
ceed as  heir  to  estates  described  in  terms  which  in 
English  law  would  designate  estates-tail.  In  order 
to  make  a  gift  under  a  will  good  by  Hindu  law,  the 
donee,  except  in  the  case  of  an  adopted  child,  or  a 
child  en  ventre  sa  mere,  must  be  a  person  in  exist- 
ence, capable  of  taking  at  the  time  when  the  gift 
takes  effect.  A  child  adopted  after  a  man's  death 
in  pursuance  of  a  power  given  by  him  is  in  contem- 
plation of  law  begotten  by  that  man.  The  law  of 
wills  among  Hindus  is  analogous  to  the  law  of  gifts  ; 
and  even  if  wills  are  not  universally  to  be  regarded 
in  all  respects  as  gifts  to  take  effect  upon  death,  they 
are  generally  so  to  be  regarded  as  to  the  property 
which  they  can  transfer,  and  the  persons  to  whom  it 
can  be  transferred.  A  person  capable  of  taking 
under  a  will  must  be  such  a  person  as  could  take  a 
gift  inter  vivos,  and  therefore  must,  either  in  fact  or 
in  contemplation  of  law,  be  in  existence  at  the  death 
of  the  testator.  Soorjeemoney  Dossee  v.  Denobundoo 
Midlick,  9  Moo.  I.  A.  123,  distinguished.  Trusts 
are  not  unknown  to  Hindu  law  ;  they  can  be  created 
for  carrying  out  such  intentions  as  the  law  recog- 
nizes. There  is  no  reason  why  a  Hindu  should  not 
by  will  create'an  estate  for  life.  Where  the  testator 
left  his  property  to  A  for  life  with  remainders,  show- 
ing that  A  should  have  no  more  than  a  life-estate, 
but  that  the  testator  wished  to  tie  up  the  estate  by 
provisions  in  tail : — Held,  that  A  could  not  be 
declared  entitled  to  more  than  a  life-estate.  Where 
a  testator  directed  his  property  to  go  in  a  certain 
way  on  the  "  failure  or  determination  "  of  estates 
created  by  him,  it  was  held  that  such  words  con- 
templated the  fact  of  those  estates  being 
legal  and  valid  ;  and  that,  as  they  were  illegal 
and  invalid,  no  effect  could  be  given  to  the 
directions  as  to  the  further  devolution  of  the 
property.  The  will  directed  that,  as  to  the 
personalty,  the  trustees  were,  after  all  annuities 
and  legacies  had  fallen  in  and  been  satisfied,  to 
stand  possessed  of,  and  interested  in,  the  corpus  in 
trust  absolutely  for  the  person  or  persons  entitled 
under  the  limitations  in  the  will  to  the  beneficial  or 
absolute  enjoyment  of  the  real  property.  The 
High  Court  gave  the  tenant  for  life  the  surplus  of 
the  interest  remaining  in  the  hands  of  the  trustees 
after  payment  of  the  legacies  and  annuities,  but 
excluded  him  from  any  right  to  the  subsequently 
accruing  interest.  Held,  that  he  was  entitled  to  the 
interest  of  the  personalty  after  such  falling-in  and 
satisfaction.  Where  a  son  had  received  as  a  gift 
fiom  his  father  property  producing  at  the  time 
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R 7,000  a  year,  their  Lordships,  without  deciding 
whether  a  son  oould  be  deprived  of  maintenance, 
considered  that  he  had  received  an  adequate 
maintenance.  All  the  existing  parties  interested  in 
a  will  being  before  the  Court,  a  decree  can  be  male 
as  to  the  rights  ui  all  parties.  Lady  Langdale  v. 
Briggs,  8  De  Qex  M.  <f?  G.  391,  distinguished. 
JoTiNDRA  Mohan  Tagore  v.  Ganendra  Mohan 
Tagore.  Ganendra  Mohan  Taoorb  v.  Jotindra 
Mohan  Tagore 

9  B.  L.  R.  P.  C.  377  :  18  W.  R.  359 
Ii.  R.  I.  A,  Sup.  Vol.  47 
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arid  contingent  interest.  A  will  made  by  a  Hindu 
contained  the  following  clause  :  "I  bequeath  to 
nay  elder  daughter  R25,000,  subject  to  the  con- 
dition that  she  shall  invest  the  same  in  lands  . 
fihall  enjoy  the  produce  .  .  .  and  shall  transmit 
the  corpus  intact  to  her  male  descendants. ' '  With- 
in a  month  after  the  testator's  death  his  eldest 
daughter  was  delivered  of  a  son,  who  died  in  a  few 
months.  She  died  subsequently  leaving  the  plaint- 
iff, her  husband,  but  no  male  issue  her  surviving. 
The  plaintiff  sued  as  heir  of  his  son  to  recover  the 
amount  of  the  above  bequest.  Held,  that,  as  the 
daughter's  son  never  acquired  a  vested  interest 
in  the  bequest,  the  plaintiff's  suit  must  be  dis- 
missed.    Srinivasa  v.  Dandayudapani 

I.  L.  R.  12  Mad.  411 

113. Void  residuary 

Requests — Trusts  for  maintenance  and  religious 
trusts — Perpetuities.  A  testator  by  his  will  directed 
as  follows  :  "To  my  daughter  A  Bl  give  the  in- 
terest on  a  Government  promissory  note  for 
R3,000,  to  be  paid  to  her,  as  the'same  becomes  due, 
during  her  life  and  if  at  her  death  there  be  any  male 
issue  of  hers  living,  I  give  the  said  promissory  note, 
to  be  divided  equally  among  them  if  more  than  one, 
and  if  there  be  no  such  male  issue  living  at  the 
death  of  the  said  A  B,  the  said  security  for  R 3,000 
shall  thereupon  fall  into  the  general  residue  of  my 
estate.' '  He  also  directed,  after  having  bequeathed 
five,  "  one-sixth  share  shall  be  retained  by  my 
executors,  and  the  income  thereof  accumulated  and 
invested  in  Government  securities  until  the  son  or 
sons  of  my  eldest  son  i/,  if  he  shall  have  any  son, 
shall  attain  full  age,  and  shall  thereupon  be  paid 
to  such  son  or  sons  if  more  than  one,  in  equal  share 
.  and  in  case  no  son  be  born  of  my  said 
eldest  son,  or  no  son  shall  attain  full  age,  then  such 
one- sixth  share  shall,  on  the  death  of  the  said  H, 
be  divided  equally  among  such  of  my  five  others 
sons  as  shall  then  be  living  and  the  male  issue  of 
such  of  them  as  shall  then  be  dead,  such  male  issue 
taking  the  share  of  their  respective  fathers." 
Then  after  reciting  that  he  was  desirous  of  making, 
out  of  his  immoveable  property,  a  permanent  pro- 
vision for  the  benefit  of  his  five  younger  sons  and 
rtheir  male  descendants,  and  that  he  was  desirous 
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of  having  the  due  forms  of  worship  carried  out  after 
his  death,  he  further  directed  that  certain  lands 
should  be  held  by  his  executors  on  trust,  to  apply 
the  rents  and  profits  (i)  in  the  celebration  of  certain 
jjoojas  and  in  the  performance  of  periodical  turns  of 
woi'ship  of  the  family  thakoors  and  other  reli^ous 
festivals,  at  the  same  expense  and  in  the  same  style 
as  the  testator  himself  had  done,  or  at  such  expense 
and  in  such  style  as  the  executors  should  think  fit ; 
and  (ii)  in  the  maintenance  out  of  the  surjilus  of  the 
five  younger  sons,  their  wives,  sons,  and  male  de- 
scendants, and  female  descendants  until  their  mar- 
riage. Heldy  that  the  baquests  to  the  children  of  the 
daughter  and  to  the  children  of  H  were  void. 
Chunder  Moonee  Dassee  v.   Motilall  Mullick 

5  C.  Ii.  B.  496 
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Gift    to     male 


issues — Remoteness — Applicability  of  English  rides 
to  Hindu  wills.  A  Hindu  testator  died  in  1837, 
leaving  four  sons  and  two  grandsons  by  a  deceased 
son.  By  his  will,  dated  in  1837,  after  directing  that 
his  property  should  be  divided  into  five  shares,  of 
which  his  four  sons  were  to  take  one  each,  and 
his  two  grandsons  the  remaining  one,  the 
testator  made  the  following  devise:  "On  the 
death  of  any  or  either  of  my  said  four  sons,  or  of 
the  said  R  D&nd  M  7>(hi8  grandsons)  leaving 
lawful  male  issue,  such  mal3  issue  shall  suc- 
ceed to  the  capital  or  principal  of  the  share,  or  re- 
spective shares,  of  his  or  their  deceased  father  or 
fathers,  to  be  paid  or  transferred  to  them  respective- 
ly on  attaining  the  full  age  of  21  years  ;  but  if  any 
or  either  of  my  said  four  sons  shall  die  without  leav- 
ing any  male  issue,  or  if  he  or  they  shall  die  leavin^^ 
such  male  issue,  and  the  whole  of  such  issue  shall 
afterwards  die  under  the  age  of  21  years,  and  with- 
out male  issue,  in  such  case  the  share  or  shares  of 
my  said  sons  so  dying^shall  go  to  and  belong  to  the 
survivors  of  my  said  sons  and  my  said  two  grand- 
sons for  life  and  their  respective  male  issue  absolute- 
ly after  their  deaths  in  the  same  manner  and  pro- 
portion as  is  hei-einbefore  described  resjiecting  their 
original  shares."  J7,  one  of  the  sons,  died  in  185:}, 
leaving  an  only  son  -S,  bom  in  the  lifetime  of  the 
testator,  who  died  shortly  after  his  father  intestate, 
and  without  male  issue.  In  a  suit  by  the  widow  of 
8  claiming  as  his  heir  and  representative  to  recover 
the  share  of  U  as  having  descended  to  8  absolutely, 
and  to  obtain  partition:— -ffeW,  that,  inasmuch  as  O 
survived  the  testator,  the  gift  to  the  male  issue  of  the 
testator's  sons  was  void  for  remoteness  as  including 
objects  who  might  have  come  into  existence  after 
the  testator's  death,  and  therefore  be  incapable  of 
taking.  The  rule  that  where  there  is  a  gift  to  a  oUss, 
and  some  persons  constituting  that  class  cannot  tako 
in  consequence  of  remoteness,  the  whole  bequest 
must  fail,  as  well  as  the  principle  of  the  English 
Courts  in  deciding  questions  of  remoteness,  that 
regard  is  to  be  had  to  possible  and  not  to  actual 
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events,  is  applicable  to  the  interpretation  of  the 
wills  of  Hindus.  The  gift  to  the  male  issue  being 
void,  the  subsequent  limitations  were  also  void. 
S  therefore,  and  through  him  the  plaintiff,  was  en- 
titled to  a  share  in  such  part  of  the  testator's  estate 
as  by  reason  of  the  invalidity  of  the  gifts  in  his  will 
was  undisposed  of.  Sotjdaminey  Dossee  v. 
Jogesh  Chfnder  Dftt    .   I.  L.  R.  2  Calc.  262 


U5. 


Class  of  ivhom 


some  only  are  in  existence.  A  bequest  by  a  Hindu 
to  a  class  of  persons,  some  of  whom  are  not  in  exist- 
ence at  the  date  of  testator's  death,  is  wholly  void, 
and  the  fact  that  some  of  the  class  are  then  living 
and  capable  of  taking  will  not  enable  the  class 
to  open  out  and  let  in  any  after-born  members  of 
the  class.  Kherodemoney  Dossee  v.  Doorga- 
MONEY  Dossee     .         .  I.  L.  R.  4  Calc.  455 

2  C.  L.  B.  112  :  3  C.  L.  R.  315 

But  see  Ramlai.  Sett  v.  Kaxai  I^at^  Sett 

I.  L.  R.  12  Calc.  663 

and  Rai  Bishen  Chand  v.  Asmaida  Koer 

I.  L.  R.  6  All.  560  :  L.  R.  11 1.  A.  164 
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Gift  to  sons  or 


daughters  of  M  who  may  he  alive  at  M's  death — 
Gift  to  a  class  to  be  ascertained  at  future  time — 
One  member  of  such  class  in  existence  at  testator's 
death — Tagore    Case — Hindu  Wills    Act    {XXI    of 
1870),  s.    3— Succession  Act    {X    of    1865),  s.  98. 
P,  a  Hindu,  died  in  September  1886,  and  left  two 
sons,  viz.,  the  plaintiff  and  one  M.     By  his  will  P 
left  the  residue  of  his  property  to  trustees,  who  were 
to  invest  it  in  Government  promissory  notes  and 
to  pay  the  interest  thereof  to  the  wife  of  his  son 
M  and  after  her  death  to  pay  it  to  M.     He  further 
directed  that  after  3rs  death  "  the  amount  of  the 
interest  is  to  be  paid  from  time  to  time  to  his  sons 
or  daughters  who  may  be  alive  according  to  what 
may   be   considered    proper."     By   a   subsequent 
clause  he  directed  that,  if  there  should  be  no  one 
living  of  his  son  JJ/'s  race  or  descent,  the  said  Gov- 
ernment notes  should  be  given  to  a  certain  charit- 
able fund.     At  the  time  of  the  testator's  death  the 
wife  and  one  daughter  (C)  of  M  were  living.     Sub- 
sequently a  son  was  born  to  31,  but  this  child  died 
shortly  after  its  birth.     The  "wife  of  M  died  in 
September  1889,  and  M  himself  died  in  October 
1889.     The  plaintiff  then  filed  this  suit  claiming  the 
property  in  question  as  heir  of  the  testator  to  the 
exclusion  of  C,  the  daughter  of  M.     He  contended 
that  she  could  only  claim  as  one  of  th^  class  of  ' '  sons 
or  daughters  "  oi  31  mentioned  in  the  will ;  that 
the  gift  to  this  class  was  void,  as   it   included,  or 
might  include,  persons  who  were  not  in  existence  at 
the  time  of  the  testator's  death.     Held,  that  C  was 
entitled  to  the  property  under  the  will.     The  pri- 
mary intention  of  the  testator  was  that  all  the  mem- 
bers of  the  class  specified  should  take  and  his  secon- 
dary intention  was  that,  if  all  could  not  take,  those 
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who  could  should  do  so.  Here  there  was  one  mem- 
ber of  the  class  who  could  take  the  property,  and 
it  might  be  inferred  that  the  testator  meant  that 
she  should  take  it,  rather  than  that  his  intention 
should  be  defeated  altogether.     Mangaldas  Par- 

MANANDAS  V.  TrIBHUVANDAS  NaRSIDAS 

I.  Ii.  R  15  Bom.  652 
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Gift  to  a   class 


some  of  whom  are  not  in  existence  at  testator's  death — 
Right  to  live  in  a  house  given  to  jxirent    and  their 
children — Right   of  children   tinker   sucJi  gift   inde- 
pendently of  the    parents:     B,  who  died  in     18.36, 
left  a  will,  in  the  English  form,  whereby  he  be- 
queathed a  house  to  his  two  sons  V  and  31,  and 
directed  that  they  should  not  sell  or  mortgage  it,  but 
were  either  to  live  in  it  or  enjoy  the  rents  and  re- 
venue thereof  for  ever.    He   further  directed   as 
follows  : — "  My  son-in-law  N  with  his  wife  S  and 
children  to  live  in  the  house  for  ever."     V  died  in 
1838,  and  his  four  grandsons  were  the  first  four  de- 
fendants in  this  suit.     31  became  insolvent,  and 
his  interest  passed  to  the  Official  Assignee,  who  was 
the  fifth  defendant.     S  was  the  testator's  daughter, 
and  she  and  her  husband  N  went  to  live  in  the  house 
in  question  when  the  testator  first  went  to  reside 
there,  and  they  and  their  family  had  lived  there 
ever  since.     Both   the   plaintiffs   (her   sons)   were 
born  in  the  testator's  lifetime.     N  died  in   1844». 
S  died  in   1887.    Subsequently  to  her  death,  her 
children  (the  plaintiffs)  continued  to  reside  in  the 
house  and  to  occupy  the  rooms  which  they  had 
always  occupied  until  April  1889,  when  the  first  four 
defendants,  who^were  grandsons  of  V,  dispossessed 
them.     The  plaintiffs  filed  this  suit,   praying  for 
possession  of  the  rooms,  and  for  a  declaration  that 
they  and  their  families  were  entitled  to  reside  there. 
The  defendants  contended  (i)  that  there  was  no 
gift  to  S's  children  independently  of  N  ;  (ii)  that  if 
there  was  a  gift  to  the  children,  it  was  void,  as  being 
a  gift  to  a  class  some  members  of  which  might  have 
come    into   existence   after   the   testator's   death. 
Heldy  that  the  clause  in  the  will  could  be  construed  as 
giving  the  right  to  live  in  the  house  to  S  and  the 
children  after  N's  death.     The  benefit  was  intended 
to  be  conferred  not  only  on  N,  but  also  on  his  wife 
and  children  ;  that  this  was  not  a  devise  to  a  class  in 
the  sense  in  which  that  expression  was  used  in  Leake 
v.  Robinson,  2  31  er.  363,  viz.,  a  gift   to  a  body  of 
persons  uncertain  in  number  at  the  time  of  the  gift 
to  be  ascertained  at  a  future  time,  the  share  of  each 
being  dependent  for  its  amount  upon  the  ultimate 
number  of  persons.     The  benefit  which  each  mem- 
ber of  the  class  was  to  take  was  in  no  way  dependent 
on  the  number  of  the  children  ;  each  had  a  distinct 
and  independent  right  to  reside  in  the  house,  and 
the  number  of  persons  who  might  ultimately  belong 
to  the  class  was  in  no  sense  regarded  as  a  criterion  of 
the    interest    which    each    was    to    take.   Quoere : 
Whether   Soudaminey   Dossee   v.    Jogesh   Chunder 
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Dull,  I.  L.  R.  2  Calc.  262,  and  Kherodemonay  Dossee 
V.  Doorgamoney  Dossee,  1.  L.  R.  4  Calc.  455,  are  not 
overruled  by  Rai  Bishenchrind  v.  Asmaida  Koer, 
I.  L.  R.  6  All.  560  :  L.  R.  11 1.  A.  164,  Krishna- 
nath  Narayan  v.  Atmaram  Narayan 

I.  Ii.  B.  15  Bom.  543 

Gift  to    a    class 
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some  of  whom  are  not  in  existence  at  testator^s  death 
— Contingent  gift — Subsequent  gift  valid,  though 
prior  gift  void— Contingent  gift — Succession  Act, 
ss.  98,  100,  102,  103 — Power  of  appointment  given  by 
will,  effect  of — General  power  of  appointment.  M  P 
by  his  will,  dated  14th  April  1873,  after  appoint- 
ing his  brother  J  to  be  his  executor  and  directing 
the  payment  of  legacies,  bequeathed  aU  his  estate, 
moveable  and  immoveable,  not  otherwise  disposed 
of  to  J,  his  executors,  administrators  and  assigns, 
upon  trust  to  collect  outstandings  and  to  pay  debts 
and  legacies  and  to  stand  possessed  of  the  residue 
in  trust  (i)  for  his  (the  testator's)  wife  B  and  A 
the  wife  of  his  brother  J  during  the  life  of  both, 
or  the  survivor  of  them,  for  their  or  her  sole  use  ; 
(ii)  and  from  and  after  decease  of  the  survivor  of 
them  in  trust  for  the  male  issue  of  J  if  any  there 
be  ;  (iii)  and,  in  default  of  such  male  issue,  in  trust 
for  any  person  or  persons,  in  any  shares  or  share, 
and  in  such  manner  as  his  brother  J  should  by  any 
deed  or  deeds  or  writing  or  writings  appoint  with 
or  without  power  of  revocation  or  new  appointment. 
J  proved  the  will,  and  as  executor  managed  the 
estate  until  his  death  on  the  17th  October  1888. 
He  had  no  male  issue,  but  he  had  two  daughters, 
who  were  the  defendants  in  this  suit.  Shortly  be- 
fore his  death,  viz.,  on  the  7th  October  1888,  he 
made  a  will  (as  stated  therein)  in  accordance  with 
the  authority  given  to  him  b}'  the  last  clause  of  the 
will  of  M  P.  He  directed  that  twelve  months  after 
the  death  of  B  (M  P's  widow),  the  estate  should  be 
divided  equally  between  his  two  daughters,  K  and 
M.  K  was  born  in  M  P's  lifetime,  but  M  not  until 
after  his  death.  Held,  that  the  trust  in  M  P\s  will 
in  favour  of  the  male  issue  of  J  was  void  under  the 
rule  laid  down  in  the  Tagore  Case,  9  B.  L.  R.  377  : 
L.  R.  I.  A.  Sup.  Vol.  47.  The  testator  plainly 
meant  that  the  male  issue  of  J  living  at  the  death 
of  the  survivor  of  the  tenants  for  life  should  take 
the  estate  according  to  the  rules  of  Hindu  law, 
without  distinguishing  between  those  born  in  the 
lifetime  of  the  testator  and  those  born  prior  to 
that  event,  but  subsequently  to  his  death.  At 
the  death  of  the  testator,  J  had  no  male  issue, 
and  the  bequest  was  therefore  a  bequest  to  a 
person  or  persons  not  in  being,  and  void.  Held^ 
also,  regarding  the  subsequent  creation  of  the 
power  in  favour  of  J  as  equivalent  to  a  gift  of  the 
^estate  to  him,  that  such  gift  was  valid,  although 
the  prior  gift  was  void.  It  was  a  gift  to  him  if  he 
should  have  no  male  issue  ;  a  gift  which,  as  he  was 
alive  at  the  death  of  the  testator,  was  good  under 
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Hindu  law.  It  was  not  a  gift  over  to  him 
on  an  indefinite  failure  of  his  male  issue.  It  came 
into  force  immediately  on  the  death  of  the  surviv- 
ing tenant  for  life  if  at  that  time  he  should  have  had 
no  male  issue  ahve  between  the  death  of  the  testa- 
tor and  the  latter  event.  If  a  son  had  been  bom 
to  him  after  the  testator's  death,  the  gift  to  him 
could  not  have  come  into  operation.  It  wa^  only 
in  the  event  of  no  son  being  born  to  him  that  ho 
could  take.  It  would  not  therefore  make  any 
difference  that  the  testator  made  an  ineffectual  and 
inoperative  disposition  in  favour  of  such  son  if  born. 
The  rule  of  the  Tagore  Case,  that  the  gift  of  an  es- 
tate to  take  effect  after  the  failure  of  previously 
created  invalid  estates  is  void,  did  not  apply.  Hdd, 
further,  that  the  power  of  appointment  given  by 
M  P^s  will  operated  to  confer  ownership  upon  J 
after  the  death  of  B  upon  his  executing  his  will,  and 
that  the  bequests  given  by  his  will  to  his  daughters, 
the  defendants,  were  valid  bequests.  Held,  on  ap- 
peal, that  the  devise  in  M  P's  will  in  favour  of  the 
male  issue  of  J  meant  in  favour  of  such  male  issue 
as  should  be  living  at  the  time  of  the  death  of  the 
survivor  of  the  tenant  for  hfe..  whether  born  in  the 
hfetime  of  the  testator  or  after  his  death  ;  and  as, 
at  the  death  of  the  testator,  J  had  no  male  issue,  it 
was  a  gift  to  a  person  or  persons  not  in  being  at  that 
time,  and  therefore  void  under  the  rule  in  the  Tagore 
Case.  Held,  also,  that  the  devise  over,  in  default  of 
such  male  issue,  was  an  alternative  gift  to  take  effect 
on  an  ev^ent  to  be  determined  at  the  death  of  the 
survivor  of  the  tenant  for  life,  and  consequently  was 
not  open  to  objection.  Held,  further — as  to  the  be- 
quest to  such  person  or  persons  as  J  should,  by  deed 
or  writing,  appoint — that  there  was  no  clear  prin- 
ciple of  Hindu  law  which  forbade  such  a  bequest 
being  construed,  and  effect  given  to  it,  according 
to  its  plain  and  literal  terms ;  alwaj-s  subject,  how- 
ever, to  the  same  restrictions  as  the  Hindu  testa- 
mentary law  imposes  on  the  testator  himself,  rj'r., 
that  the  appointment  should  be  made,  so  that  (i) 
the  appointee  might  be  ascertained  %vhen  the  event 
arose  on  which  he  was  to  take  (in  this  case,  there- 
fore, before  the  death  of  the  surviving  tenants  for 
life),  and  (ii)  the  appointee  be  a  pei-son  who  wa^s  alive 
at  the  death  of  the  testator.  Held,  accordingly, 
that  in  making  this  bequest  the  testator's  intention 
was  clearly  to  give  J  the  ultimate  disposal  of  the 
property,  but  not  that  it  should  form  part  of  J^s 
I  estate.  The  circumstance  that  English  Courts,  in 
'  such  cases,  treat  the  property,  when  the  jwwer  has 
'  been  exercised,  as  part  of  the  estate  of  the  appointor 
in  the  interest  of  creditors,  and  some  other  ix>rson8 
favoured  by  the  Court  of  equity,  could  not  affect 
the  question  as  to  what  was  the  intention  of  M  P 
;  when  he  made  his  will.  Original  Court's  decree 
varied  accordingly  ;  the  share  in  the  residue  ap. 
pointed  by  J  to  his  daughter  M  (born  after  the 
testator's  death)  being  declared  to  be  part  of  M  P'a 
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estate  of  which  he  died  intestate,  and  to  belong, 
therefore,  to  his  {M  P's)  heir.  Javeebai  v.  Kabli- 
BAij  .         .         .       I.  L.  R.  16  Bom.  482 

varying  decree  in  s.c.  in  lower  Court. 

I.  L.  R.  15  Bom.  326 
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gift.     Tetbhuvandas  Ruttonji  v.  Gangadas  Tri- 
cuMJi         .         .         .         .   I.  L.  R.  18  Bom.  T 


such  class  in  existence  of  date  of  gift — Will  direct- 
ing deed  to  he  executed — Date  of  deed  is  date  of 
gift.  A  Hindu  died  in  1856  leaving  a  will  whereby 
he  directed  his  widow  and  executrix  L  to  purchase 
an  estate  worth  R20,000  for  his  grandson  T,  and 
that  this  estate  should  be  conveyed  to  trustees,  to 
be  held  by  them  in  trust  for  T  for  his  life  or  until  his 
insolvency,  and  after  his  death  for  his  son  or  other 
male  heir.  The  executrix  purchased  the  estate,  but 
no  trust  deed  was  executed.  T  therefore  brought  a 
suit  in  1871  to  have  the  will  carried  out  and  a  trust 
deed  executed.  T  R  (one  of  the  plaintiffs  in  the 
present  suit),  who  was  T's  uncle.  Was  made  a  party 
to  that  suit,  and  a  consent  decree  was  passed  which 
ordered  that  the  executrix  L  and  T  R  should  execute 
a  trust  deed  in  accordance  with  the  directions  in  the 
will.  A  deed  was  accordingly  executed  in  1876 
whereby  the  property  was  conveyed  to  trustees  on 
the  trusts  declared  in  the  will.  At  the  time  of  the 
testator's  death,  T  had  no  sons,  but  at  the  date  of 
the  deed  in  1876  he  had  one  son  C  and  in  1883  an- 
other son  G  (the  defendant)  was  born  to  him.  T 
died  in  1890,  C  died  childless  in  1891.  The  plaint- 
iffs,  who  were  T  R,  the  sol,  and  T  R's  son,  the 
grandson,  of  the  testator,  now  cidimed  the  property. 
They  contended  that,  as  neither  of  Ts  sons  were 
in  existence  at  the  date  of  the  testator's  death,  they 
could  not  take  under  his  will  or  under  the  deed  which 
was  afterwards  executed  to  carry  out  the  will ; 
that,  although  at  the  date  of  the  deed  in  1876 
one  of  the  sons  (C)  Was  in  existence,  nevertheless 
he  could  only  claim  as  one  of  a  class,  and  that  class 
was  not  ascertained  or  ascertainable  at  the  date  of 
the  testator's  death,  nor  at  the  date  of  the  deed,  G 
not  having  been  born  until  1883.  The  whole  class 
was  therefore  excluded  and  the  property  after  T'a 
death  was  undisposed  of.  Heldy  that,  in  view  of  the 
direction  of  the  will  that  a  deed  was  to  be  executed 
which  should  declare  the  trusts  of  the  property,  it 
Was  the  date  of  the  deed  subsequently  executed 
which  should  be  regarded  in  order  to  determine 
the  validity  of  the  limitations  of  the  propeity  be- 
queathed, and  not  the  date  of  the  testator's  death, 
and  that,  under  the  deed,  on  the  death  of  T,  his  son 
C  became  entitled  to  the  property.  In  the  case  of 
a  gift  to  a  class  if  there  is  a  person  in  existence  ai 
the  time  of  the  gift  capable  of  taking  and  whom 
undoubtedly  the  donor  intends  to  benefit,  he  is  en- 
titled to  take,  although  others  of  the  same  class 
subsequently  come  into  existence  whom  the  donor 
meant  the  gift  also  to  benefit,  but  who  cannot  take 
because  of  their  non-existence  at  the  date  of  the 
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' '  children  ' ' — Meaning  of  the  expression  "  children  "' 
— Gift  to  a  class — Gift  of  income  as  required  tvith 
trust  for  accumulation  of  balance.  Considerations 
which  only  show  that  a  testator  has  made  a  disposi- 
tion in  his  will  which  the  Court  is  surprised  to  find 
there,  though  they  might  have  determined  the  sense 
in  which  the  testator  had  used  an  ambiguous  ex- 
pression, cannot  of  themselves  lead  the  C^urt  to  re- 
fuse to  give  effect  to  the  plain  language  he  has  em- 
ployed, e.g.,  to  read  a  bequest  to  "  children  "  as  a 
bequest  to  "  sons  "  only,  A  bequest  to  "  the 
children  of  R  living  at  his  decease,"  where  some 
such  children  are  in  existence  at  the  date  of  the  will, 
need  not  be  construed  as' a  gift  to  a  class  of  which 
some  members  might  come  into  existence  after  the 
testator's  death,  when  such  a  construction  would 
manifestly  defeat  the  primary  object  of  the  testator. 
A  direction  in  a  will  to  trustees  to  pay  to  a  Hindu 
lady  so  much  of  certain  dividends  as  she  might 
from  time  to  time  require  for  her  own  use  and  sup- 
port, etc.,  and  to  accumulate  the  surplus  not  re- 
quired by  her  upon  trusts,  entitles  the  legatee  to 
receive,  if  she  requires  it,  the  whole  interest  as  it 
falls  due,  but  not  to  claim  afterwards  amounts 
which  she  did  not  require  as  they  fell  due,  and 
which  have  been  accumulated,  and  this  is  so  whe- 
ther the  trust  for  which  accumulation  is  directed  is 
vahd  or  invalid.  Krishnarao  Ramchandea  v. 
Benabai       .     "  .         .     I.  L.  R.  20  Bom.  671 

121. Members     of  a 

class  not  in  existence  at  ttatator's  death — Void  gift 
— Intention  of  testator.  Gift  to  widows  of  sons  is  a 
gift  to  a  c/avnA.  A  testator  gave  his  pro])erty  to  his 
executors  and  trustees,  who  were  to  apply  the  in- 
come as  directed.  He  further  directed  that  after 
the  death  of  the  last  survivor  of  his  five  sons  the 
property  should  be  divided  as  directed  among  the 
sons  of  his  sons  and  daughters  of  his  sons,  and  pro- 
vision was  made  in  certain  events  for  the  widows  of 
his  deceased  sons.  He  left  him  surviving  his  five 
sons,  three  grandsons  and  three  granddaughters. 
After  his  death  two  more  granddaughters  were 
born.  Held,  that  the  gifts  to  the  sons,  daughters,, 
aiid  widows  of  deceased  sons  were  void.  They 
were  gifts  to  a  class  of  which  some  members  were 
not  in  exist<nce  at  the  time  of  the  testator's  death. 
The  princii)le  deducible  from  the  authorities  is  that 
it  is  the  primary  duty  of  the  Court  so  to  construe 
the  will  as  to  carry  out,  as  far  as  possible,  the  in-^ 
tentions  of  the  testator,  and  that,  if  the  Court  comes- 
to  the  conclusion  that  the  testator  had  the  primary 
intention  of  benefiting  all  the  members  of  a  class 
and  if  such  intention  fails  by  reason  of  its  being 
void,  yet  if  the  Court  can  deduce  a  secondary  in- 
tention that  at  least  such  members  of  the  class 
should  take  as  were  in  existence  at  t^^e  time  of  the 
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testator's  death,  then  effect  should  be  given  to  such 
secondary  intention  but  not  otherwise.  For  the 
purpose  of  ascertaining  these  primary  and  second- 
ary intentions,  it  is,  of  course,  necessary  to  take  all 
the  material  facts  as  to  the  testator's  family  into 
consideration  and  to  read  the  various  provisions 
of  his  Mill  as  a  whole.  A  gift  in  a  will  to  widows  of 
sons  is,  in  the  case  of  Hindus,  a  gift  to  a  class, 
as  Hindus  by  their  law  are  permitted  to  have  more 
than  one  wife  at  the  same  time.  Ram  Lai  v.  Kanai 
Lai,  I.  L.  R.  12  Calc.  663  ;  Krishnanath  v.  Atmaram, 
/.  L.  R.  15  Bom.  543  ;  Mangoldas  v.  TrihhovandaSf 
I.  L.  R.  15  Bom.  652  ;  Tribhovandas  v.  Gangadas, 
I.  L.  R.  18  Rom.  7  ;  and  Krishnarao  v.  Benabai, 
I.  L.  R.  20  Bom.  571,  referred  to.  Khimji 
Jairam  Narraiji  v.  Morarji  J  AIR  am  Narrai.ti 

I.  L.  B.  22  Bom.  533 
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Bemoteness — "  Descendants 


• — Bequest  creating  series  of  life-interests.  Under  a 
bequest. by  a  Hindu  of  RIO  per  month,  followed 
by  a  direction  to  the  following  effect :  * '  In  this 
manner  continue  to  pay  in  the  legatee's  name  so 
long  as  he  shall  be  alive  ;  after  his  death  continue  to 
pay  the  same  to  his  descendants  from  generation  to 
generation":  Held,  iir&t,t}x^t  the  legatee  took  only 
a  life-interest  under  the  bequest ;  secondly,  that  the 
words  "  from  generation  to  generation  "  did  not 
import  more  than  what  "  absolutely  "  and  "  for 
ever  ' '  import  in  an  English  instrument  ;  thirdly, 
that  the  descendants  in  existence  at  the  time  of  the 
tenant-f  or -life's  death  took  absolutely  as  a  class  ; 
and,  fourthly,  that  such  descendants  were  entitled  in 
equal  shares  to  an  amount  sufficient  to  produce  the 
monthly  sum  of  RIO.  Remarks  on  the  con- 
struction of  Hindu  wills.  '  *  Descendants  ' '  of  the 
testator  in  a  Hindu  will  would  include  children  and 
grandchildren  living  at  his  decease,  but  not  the 
testator's  brother  or  widow.  There  is  no  rule  of 
Hindu  law  imposing  any  restriction  in  point  of  time 
on  the  operation  of  a  bequest  creating  a  series  of 
successive  life-interests  in  each  generation  of  a 
legatee's  descendants  ;  but,  semhle,  the  grounds 
of  the  rules  against  perpetuities  are  applicable  to 
the  property  of  Hindus,  and  the  Court  will  be 
very  reluctant  to  construe  a  Hindu  will  so  as  to  tie 
up  property  for  an  indefinite  period  Af.umagam 
MuDALi  V.  Ammi  Ammal        .         .      1  Mad.  400 

123.  Estate-tail — 

Accumulation.  A  Hindu  by  his  will  directed  that 
his  estate  should  remain  intact,  and  that  the  profits 
should  be  applied,  in  the  first  place,  towards  per- 
forming religious  duties  ;  and  he  provided  that  his 
immoveable  property,  business,  and  the  capital 
stock  thereof  should  also  remain  intact,  and  that  his 
heirs,  sons'  sons,  and  great-grandsons  in  succession 
should  be  entitled  to  the  profits,  no  person  having 
any  right  of  alienation.  The  testator  then  provided 
that  his  eldest  son  should  act  as  manager  and  shebait 
and  prepare  accounts,  and  that  he  should  have  no 
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power  of  alienation.  He  then*made  proviBions  for 
the  payment  of  Government  revenue,  and  declared 
that  of  the  surplus  profits,  six-sixteenths  should  be 
applied  in  part  towards  the  worship  of  his  ancestral 
deities,  and  the  residue  towards  the  maintenance 
of  all  the  members  of  the  family  and  religious  cere- 
monies ;  the  remaining  ten-sixteenths  to  be  carried 
to  the  credit  of  his  estate.  In  case  of  dispute  be- 
tween his  eldest  son  and  the  testator's  third  wife,  the 
mother  of  the  testator's  minor  children,  the  testator 
directed^  that  his  eldest  son  should  receive  five- 
sixteenths  of  the  ten  annas  share ;  if  another  son 
should  be; born  of  the  testator's  third  ynic,  the  re- 
maining eleven-sixteenths  was  to  go  to  her  sons. 
If  no  son  was  born,  then  the  eldest  son  was  to  take 
five  and  a  half  sixteenths,  and  the  sons  of  the  third 
wife  the  remaining  ten  and  a  half  sixteenths,  ab- 
solutely, as  long  as  the  family  remained  joint ;  the 
expenses  of  the  debsheva  and  maintenance  of  the 
family  were  to  be  defrayed  from  the  six  annas 
share.  In  case  of  separation,  the  shares  of  the 
sons  were  to  be  placed  to  their  respective  credits 
every  year,  each  son  on  attaining  majority  to  be 
entitled  to  his  share.  The  testator  then  provided 
that,  in  case  of  separation,  his  sons  (with  the  ex- 
ception of  the  landed  properties  and  capital  stock 
of  the  business,  and  the  articles  used  by  the  idols ) 
should  be  at  liberty  to  take  the  moveable  property 
absolutely  according  to  the  conditions  laid  down  for 
the  division  of  the  ten  annas  share  of  the  profits. 
He  then  provided  for  the  maintenance  of  his  third 
wife  and  minor  sons  out  of  the  six  annas  share, 
each  son  on  attaining  majority  to  be  entitled  to  his 
share  under  the  mil  absolutelj'.  After  providi|ig 
that  his  sons  should  live  in  his  ancestral  dwelling- 
house,  but  that  none  of  them  should  have  any  power 
of  alienation,  the  testator  directed  that,  if  any  of  his 
heirs  died  without  male  issue,  the  widow  of  such 
heir  should  receive  maintenance  only,  and  that  his 
grandson  by  a  daughter  should  get  nothing,  but  his 
share  should  go  over  to  the  surviving  sons.  The 
testator  finally  directed  that  his  eldest  son,  son's 
grandsons,  and  other  heirs  in  succession,  should  per- 
form the  duties  of  kurta  and  shebait.  In  a  suit  by 
the  widow  of  one  of  the  testator's  sons  by  his  third 
wife,  seeking  to  recover  such  a  share  of  the  testator's 
property  as  she  would  have  been  entitled  to  in  caae 
of  intestacy: — HeW,  that  the  intention  of  the  testa- 
tor in  disposing  of  the  profits  of  the  six  annas  share 
was  not  an  intention  to  create  a  valid  estate  in  the 
corpus  in  favour  of  any  individual,  but  to  tie  up 
such  corpus  and  to  give  the  profits  only  to  his  male 
descendants  ;  or,  in  other  words,  to  create  a  sort  of 
estate  in  tail  male  in  the  profits  and  that  the  bequest 
was  void.  Heldy  also,  that  the  disposition  of  the  ton 
annas  share  of  the  profits  was  void,  there  being  in 
one  event  a  direction  to  accumulate  for  over  with- 
out a  disposition  of  the  profits  ;  and  in  the  other 
event,  the  gift  was  void  for  the  same  reasons  as  the 
gift  of  the  six  annaa  share.     HeW,  further,  that  the 
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disposition  of  the  family  dwelling-house,  save  in  so 
far  as  it  prohibited  alienation,  was  good,  and  that 
there  was  a  sufficient  disposition  of  the  moveable 
property.  Shookmoy  Chunder  Das  v.  Monohari 
Dasi  .         .         .         .        I.  L.  R.  7  Calc.  269 

8  C.  L.  R.  473 

Held  on  appeal  by  the  Privy  Council,  affirming 
this  decision,  that  the  Hindu  law  does  not  allow 
suoh  a  disposition  of  property  as  would  have  been 
made  by  a  testator  whose  intention  was  to  give  to 
his  descendants  the  profits  only  of  his  estate  for 
their  benefit,  and  for  the  maintenance  of  religious 
services,  but  not  to  dispose  of  the  estate  itself. 
Held,  that,  according  to  the  true  construction  of  the 
will  taken  altogether,  the  testator's  intention  was 
not  to  pass  the  estate.  This  was  confirmed  by  the 
clauses  against  alienation,  and  for  the  accumula- 
tion, as  long  as  the  family  should  remain  joint,  of  a 
certain  share  of  the  profits ;  another  portion  being 
assigned  for  the  religious  services.  This  was  not  a 
case  in  which  a  testator,  having  expressed  an  in- 
tention that  his  estate  should  pass,  had  added  a 
clause  against  alienation,  in  which  case  the  latter 
clause  would  have  been  merely  void.  Held,  ac- 
cordingly, that  this  bequest  was  invalid.  An  ac- 
count of  the  profits  of  the  estate,  from  the  date  of 
the  death  of  the  testator,  having  been  ordered  by 
the  decree  of  the  Court  below  in  favour  of  the 
inheritor  of  a  share  at  whose  instance  the  bequest 
was  held  invalid : — Held,  that  this  did  not  mean 
that  enquiry  should  be  made  into  the  different  pay- 
ments by  the  manager  for  the  time  being,  or  moneys 
taken  out  by  the  members  of  the  family,  but  that  it 
should  be  ascertained  to  what  portion  of  the  savings 
of  the  family,  or  of  the  accumulations  made,  such 
sharer  would  be  entitled  ;  and  that  this  order  was 
accordingly  correct.  Shookmoy  Chunder  Dass  v. 
MoNOHARi  Dasi  .         .        I.  Ij.  R.  U  Calc.  684 

li.  R.  12  I.  A.  103 
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Perpetuities- 


Trusts  for  worship — Recital  in  will  as  to  inten- 
iion  to  create  perpetuity.  The  testator  by  his  will, 
dated  24th  December  1873,  which  recited  that  he 
was  desirous  of  disposing  of  his  moveable  and  im- 
moveable estate,  so  as  to  ensure  a  perpetual  income 
for  the  worship  of  the  family  idols,  and  the  main- 
tenance of  his  heirs,  after  making  provision  for  his 
funeral  and  shradh,  and  for  the  payment  of  a 
pecuniary  legacy,  gave  and  bequeathed  all  his 
moveable  estate  to  the  OflBcial  Trustee  of  Bengal 
for  the  time  being,  on  trust  out  of  the  income  to  pay 
over  the  same  to  the  trustees  of  the  will,  to  whom 
he  devised  and  bequeathed  all  his  immoveable 
estiate  and  the  income  of  his  moveable  estate  in  the 
hands  of  the  Official  Trustee  on  trust  for  the  main- 
tenance of  the  family  idol,  subject  to  the  following 
trusts  : — In  the  first  place,  out  of  the  income  of  the 
moveable  estate,  to  keep  all  the  houses  in  the  trust 
premises  in  repair  ;  in  the  second  place,  to  suffer  hifi 
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two  widows,   K   and  L,   with  their  children  and 
families    to   reside   in   the     family   dwelling-house 
during  their  lives  and  on  their  deaths  to  suffer  all  his 
heirs,  according  to  the  Hindu  law  of  succession,  to 
reside  in  such  house  for  ever  ;  in  the  third  place,  to 
pay  out  of  the  moveable  estate  to  his  wife  K  month- 
ly R  5  during  her  natural  life,  and  to  her  children 
monthly   R95,  during  the  same  period,  and  on  her 
decease  to  her  children  and  their  heirs  according  to 
Hindu  law,  monthly  RlOO  for  ever,  for  their  sup- 
port and  maintenance.     (Similar  trusts  in  favour 
of  L  and  her  children  followed.)     The  residue  of  the 
income  of  the  moveable  estate  was  directed  to  be 
paid,  by  moieties  to  the  widows,  and  on  the  death 
of  each,  her  share  was  to  be  given  to  her  issue  in  the 
same  way  as  the  other  sums  were  directed  to  be 
paid  to  them  respectively.     Held,  that  the  recital 
as  to  the  testator's  desire  to  establish  a  perpetuity 
did  not  invalidate  the  subsequent  trusts,  so  far  as 
they  were  otherwise  good  according  to  law  ;  that  the 
trust  for  the  repair  of  the  house  was  valid  during 
the  lives  of  the  two  widows  and    the  survivor    of 
them  ;  that  the  trust  to  allow  the  two  widows  and 
their  JFamilies  to  occupy  the  family  dwelling-house 
was  a  trust  for  the  widows  and  no  one  else,  em- 
powering them  with  their  families  and  any  others 
whom  they  might  choose  to  make  members  of  their 
families  to  reside  in  the  house  ;  that  the  trust  to 
allow  the  testator's  children,  and  their  heirs  on 
death  of  the  widow,  to  occupy  the  house,   was 
void  ;  that  the  wives  were  entitled  to  R5  monthly, 
and  the  children  of  each,  during  the  lives  of  their 
respective  mothprs,    to    R95,    equally,  that    the 
trusts  to  pay  RlOO  monthly  to  the  children  of  each 
of  the  widows,  on  their  respective  deaths  for  ever, 
was  void  ;  that  the  gift  of  the  residue  to  the  widows 
in  moieties  was  valid  for  their  respective  lives,  but 
the  gift  to  their  issue  on  their  respective  deaths  in- 
valid, and  that  the  trust  for  the  worship,  subject  to 
the  other  trusts,  so  far  as  they  were  valid,  was  good. 
Kally  Prosono  Mitter  v.  Gopee  Nath  Kur 

7  C.  L.  R.  241 
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Bequest  void  for 


remoteness.  A  Hindu  testator  died  possessed  of 
considerable  property,  and  leaving  a  will,  dated  12th 
September  1870,  by  which  he  appointed  his  wife  exe- 
cutrix in  the  following  words  :  "I  appoint  my 
wife,  A  D,  executrix  on  my  behalf,  and  vest  her 
with  entire  authority  and  responsibility.  After  my 
decease,  my  said  wife  shall  perform  all  duties  ac- 
cording to  my  instructions  embodied  in  the  follow- 
ing paragraphs.  [After  reciting  that  his  wife  was  a 
purda  woman,  and  that  his  three  sons  were  dis- 
obedient and  extravagant,  he  appointed  certain 
persons  managers  to  perform  certain  duties  under 
the  will  which  could  not  be  performed  by  a  purda 
woman ;  and  after  various  minor  bequests  and 
directions,  he  directed  that,  if  it  should  appear  to 
the  executrix  or  executors  for  the  time  being  that 
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they  would  not  be  able  to  protect  the  property, 
then  they  should  form  a  family  fund  in  the  Gov- 
ernment trust  fund  of  all  the  property,  and  that  the 
interest  thereof  should  be  employed  in  the  per- 
formance of  certain  religious  ceremonies  and  the 
family  expenses,  and  then  bequeathed  as  folio  »vs  : — 
"  Whatever  Company's  paper,  moveable  and  im- 
moveable property,  etc.,  shall  be  formed  into  a 
family  fund  in  the  Government  trust  fund,  my 
great-grandsons  shall,  when  they  attain  majority, 
receive  the  whole  to  their  satisfaction,  and  they 
will  divide  and  take  the  same  in  accordance  with 
the  Hindu  law.  God  forbid  it,  but  should  I  have 
no  great-grandsons  in  the  male  line,  then  my 
daughter's  sons,  when  they  are  of  age,  shall  take  the 
said  property  from  the  trust  fund  and  divide  it 
according  to  the  Hindu  shastras  in  vogue."  The 
testator  left  living  at  the  time  of  his  death  one 
son's  son,  three  sons,  and  a  daughter  and  her  sons, 
but  no  great-grandsons.  Held,  that  the  bequest  to 
the  great-grandsons  was  void  and  inoperative  for 
remoteness,  that  the  bequest  to  the  daughter's  sons 
was  dependent  on,  and  not  alternative  to,  the  gift 
to  the  great-grandsons,  and  therefore  a  bequest 
void  under  s.  103  of  the  Succession  Act  Held,  also, 
that  A  D  was  invested  under  the  will  with  only  a  re- 
presentative character,  and  was  therefore  not  en- 
titled beneficially  to  any  residue  of  the  estate  as 
against  parties  who  might  have  any  interest  therein. 
Brajanath   Dey    Sirkar   v.    Anandamayi    Dasi 

8  B.  Ii.  K.  280 

126. Successive  in- 
terests, bequest  of — Gift  over  after  life-interest — 
Construction  of  gift  to  persons,  and  the  heirs  tnale 
of  their  bodies.  A  will  cannot  institute  a  course  of 
succession  unknown  to  the  Hindu  law  ;  and  in  con- 
ferring successive  estates,  the  rule  is  that  an  estate 
of  inheritance  must  be  such  a  one  as  is  known  to  the 
Hindu  law,  which  an  English  estate-tail  is  not.  It 
is  competent  to  a  Hindu  testator  to  provide  for  the 
defeasance  of  a  prior  absolute  estate  contingently 
upon  the  happening  of  a  future  event ;  but  an  im- 
portant part  of  the  rules  relating  thereto  is  :  first, 
the  event  must  be  one  that  will  happen,  if  at  all,  at 
latest  immediately  upon  the  close  of  a  life  in  being 
at  the  time  of  the  gift  (as  decided  in  the  Mullick 
Case,  Soorjeemoney  Dassee  v.  Dind)undoo  Mullick, 
9  Moo.  I.  A,  123).  Secondly,  that  a  defeasance 
by  way  of  gift  over  must  be  in  favour  of  some 
person  in  existence  at  the  time  of  the  gift  (as  laid 
down  in  the  Tagore  Case,  Jutteendro  Mohun  Tagore 
V.  Ganendro  Mohun  Tagore,  L.  R.  I.  A.  Sup. 
Vol.  47  :  9  B.  L.  R.  377),  the  latter  case  deciding 
not  only  that  a  gift  to  a  person  unborn  is  invalid, 
but  that  an  attempt  to  establish  a  new  rule  of  in- 
heritance is  invalid.  A  testator  bequeathed  the  re- 
sidue of  his  estate  to  his  executors  upon  trust  to  pay 
the  income  to  his  daughter  during  her  lifetime  ;  and 
after  her  death  in  trust  to  convey  the  residue  to  his 
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two  half-brothers,  in  equal  moieties,  and  to  the  heir 
or  heirs  male  of  their  or  either  of  their  bodies,  on 
failure  of  whom  upon  trust  to  give  the  same  to  the 
sons  or  son  of  his  daughter.  Both  the  half-  brothew 
survived  the  testator.  On  the  death  of  one  of 
them,  the  daughter  (to  whom  children,  as  well  as 
to  the  half-brothers,  had  been  bom),  making  all 
persons  interested  parties,  claimed  that  the  trust 
and  limitations  had  become  void  as  to  one  moiety 
of  the  residue  bequeathed,  and  that  she  had  become 
entitled  thereto  for  the  estate  of  a  Hindu  daughter. 
Of  the  children,  all  were  born  after  the  testator's 
death,  save  three  sons  of  the  surviving  half-brother 
who  were  born  in  the  testator's  lifetime.  Held,  that 
the  gift  of  the  residue,  so  far  as  it  purported  to 
confer  an  estate  of  inheritance  on  the  half-brothers 
and  the  heirs  male  of  their  bodies,  were  contrary  to 
law  and  void  ;  that  the  gift  to  the  plaintiff's  sons, 
unborn  at  the  death  of  the  testator,  was  incapable 
of  taking  effect  that  each  of  the  half-brothers  took 
an  estate  for  life  in  one  moiety  of  the  residue  be- 
queathed, in  remainder  expectant  on  the  death  of 
the  plaintiff  ;  and  that  accordingly,  on  the  death  of 
the  half-brother,  who  had  died  before  this  suit  was 
brought,  the  inheritance  of  his  moiety  had  devolved 
on  the  plaintiff,  as  daughter  and  heir  of  her  father, 
and  as  she  claimed.  Kristoromoni  Dasi  v. 
Narendra  Krishna  Bahadur 

I.  L.  R.  16  Calc.  383 
Ii.  R.  16  I.  A.  29 

127. Male     isme — 

Gift  to  unborn  person — Bequest  void  for  reinoU- 
ness.  Where  a  testator  directed  in  his  will  that 
(first)  ' '  on  the  death  of  either  of  my  four  sons  leav- 
ing lawful  male  issue,  such  issue  shall  succeed  to  the 
capital  or  principal  of  the  respective  shares  of  his  or 
their  deceased  father  or  fathers,  to  be  paid  or  trans- 
ferred to  them  respectively  on  attaining  the  full  age 
of  twenty-one  years ;  (second)  if  either  of  my  four 
sons  shall  die  leaving  male  issue  and  the  whole  of 
such  issue  shall  afterwards  die  under  the  age  of 
twenty-one  years  and  without  male  issue,  the  share 
or  shares  of  the  sons  so  dying  shall  go  and  belong  to 
the  survivors  of  my  said  sons  and  to  my  two  grand- 
sons (named  in  the  will)  for  life  and  their  res]>eotive 
male  issue  absolutely  after  their  death  ;  and  (third) 
no  the  death  of  either  of  my  sons  without  leaving  any 
male  issue  his  share  is  to  go  and  belong  to  the  sur- 
vivors of  my  said  sons  and  my  two  grandsons  (named 
in  the  will)  for  life,  and  their  respective  male  issue 
absolutely  after  their  death  in  the  same  manner  and 
proportions  as  hereinbefore  described  respecting 
their  original  shares  :  Held,  firi't,  that  a  vested 
interest  was  conferred  upon  the  issue  immeiliately 
upon  the  death  of  the  father.  The  expression  **  to 
be  paid  or  transferred  to  tiiem  respectively  on  at- 
taining the  age  of  twenty-one  years  "  was  a  mere 
attempt  to  defer  the  period  of  payment  to,  or  en- 
joyment by,  such  issue.  Second,  that  the  gift  over 
was  void,  because  the  event  on  which  it  was  to  take 
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effect  might  be  indefinitely  remote,  even  if  the  words 
* '  male  issue  ' '  be  construed  as  meaning  sons.  The 
meaning  of  "  male  issue  "  is  not  confined  to  sons 
alone.  Third,  that  in  accordance  with  the  ruling 
in  Ganendra  Mohan  Tagore  v.  Upendra  Mohan 
Tagore,  4  B.  L.  R.  0.  C.  103,  a  gift  by  a  Hindu  to  a 
person  not  ascertained  or  capable  of  being  ascertain- 
ed at  the  time  of  the  death  of  the  testator  cannot 
take  effect ;  therefore,  the  gift  to  the  unborn  male 
issue  of  the  sons  and  grandsons  of  the  testator  must 
fail.  Where  there  is  a  gift  to  a  class,  and  some 
persons  constituting  such  class  cannot  take  in  conse- 
quence of  the  remoteness  of  the  gift  or  otherwise, 
the  whole  bequest  must  fail.  Heldy  also,  in  accord- 
ance with  Ganendra  Mohan  Tagore  v.  Upendra 
Mohan  Tagore,  4  B.  L.  R.  0.  C.  103,  that  a  Hindu 
cannot,  under  any  circumstances,  make  a  gift  by 
will  to  an  unborn  person  or  persons.  Bramamayi 
Dasi  v.  Jages  Chandra  Dtjtt     .    8  B.  L.  R.  400 


128. 


Gift   void      for 


remoteness.  Where  a  will  gave  the  testator's  widow 
permission  to  adopt  and  made  provision  for  the 
adopted  son  entering  into  possession  after  her  death, 
providing  further  that,  if  the  adopted  son  died  un- 
married, the  estate  should  pass  to  the  testator's 
nearest  sapinda  gyanti : — Held,  that  the  gift  or  be- 
quest was,  according  to  the  doctrine  laid  down  by 
the  Privy  Council  in  the  Tagore  Case,  .9  B.  L.  R.  377 ^ 
void  and  of  no  effect,  because  the  nearest  sapinda 
was  a  person  who  might  not  be  in  existence  at  the 
death  of  the  testator,  being  one  who  could  not  be 
ascertained  at  that  time.  Ramouttee  Acharjee 
V.  Kristo  Soonduree  Debia    .       20  W.  R.  472 
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Act  {XXI  of  1870),  ss.  2,  3,  and  6— Succession 
Act  {X  of  1865),  ss.  98,  99  and  101— Gift  to  unborn 
persons.  A  Hindu  testator,  by  his  will  made 
in  1872,  provided  that,  should  he  never  have  a  son, 
his  daughter's  sons,  when  they  came  to  years  of 
discretion,  should  receive  certain  properties  in  equal 
shares  ;  and  he  directed  that,  if  his  daughters  had  no 
sons,  or  should  not  be  likely  to  have  sons,  then  that 
such  of  his  daughters  as  should  reside  in  the  ances- 
tral family  dwelling-house  should  receive  a  certain 
monthly  allowance.  The  testator  died  in  1873, 
leaving  only  his  daughters  him  surviving.  Held, 
that,  the  will  being  governed  by  the  Hindu  Wills  Act, 
the  bequest  to  the  daughter's  son  was  valid.  The 
rule  of  construction  laid  down  in  the  Tagore  Casey 
9  B.  L.  R.  3't7,  does  not  apply  to  wills  of  Hindus 
made  since  the  passing  of  Act  XXI  of  1871.  The 
words  ' '  create  any  interests  ' '  in  the  last  proviso  to 
s.  3  of  the  Hindu  Wills  Act  should  be  read  as  refer- 
ring only  to  the  estate  or  interest  which  can  be 
given,  without  reference  to  the  further  question  to 
whom  it  can  be  given.  Alangamonjori  Dabee  v. 
SoNAMONi  Dabee 

I.  L.  R.  8  Calc.  157  :  9  C.  L.  R.  121 
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Held,  on  appeal,  that  a  gift  by  will  to  persons 
unborn  at  the  time  of  the  death  of  the  testator, 
whether  made  prior  or  subsequently  to  the  passing 
of  the  Hindu  Wills  Act,  is  void.  The  words  "  to 
create  an  interest,"  in  the  fifth  proviso  to  s.  3  of 
the  Hindu  Wills  Act,  apply  both  to  the  quantity 
and  quaUty  of  the  interest  created,  and  in  their 
natural  ar.d  ordinary  meaning  include  the  capacity 
of  a  donee  to  take.  Alangamonjori  Dabee  v. 
SoNAMONi  Dabee 

1.  L.  R.  8  Calc.  637  :  10  O.  L.  R.  459 
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after  death  of  annuitants — Vesting^  postponement 
of — Inconsistent  declarations  rejected.  A  testator 
after  charging  certain  annuities  and  other  pay- 
ments on  his  estate,  gave  the  whole  of  his  pro- 
perty to  his  grandsons  in  these  words  :  "I  give 
the  whole  of  mj'^  property  to  my  grandsons  ;  but  un- 
til those  portions  of  the  said  property  and  the 
monthly  stipends  which  I  have  given  to  some  te- 
en joy  for  the  natural  term  of  their  Uves  shall  revert 
to  the  estate  after  their  deaths,  my  estate  shall  not 
be  divided  amongst  any  of  my  grandsons  or  my 
great-grandsons.  After  all  the  pensioners  have 
died,  and  after  the  enjoyment  of  the  said  pensions 
and  property  shall  have  ceased,  the  executor's 
power  shall  be  annulled,  and  then  my  grandsons 
and  my  grandsons'  heirs — that  is  to  say,  my  great- 
grandsons — shall  be  able  to  divide  the  whole  of  the 
property  and  take  their  father's  shares."  He 
further  directed  that,  for  five  years  after  his  death, 
his  famih'  should  remain  joint,  and  allowed  to  his 
executors  R400  for  family  expenses.  Held,  that 
the  will  contained  sufficiently  direct  words  of  pre- 
sent gift  to  the  grandsons,  and  that  the  clause  in 
which  it  was  attempted  to  postpone  the  enjoyment 
in  possession,  and  other  clauses  which  directed 
accumulation,  must  be  rejected  or  disregarded 
as  inconsistent  or  repugnant.  Held,  also,  that 
the  fact  that  the  estate  was  subject  to  partial  trusta 
or  charges  did  not  postpone  the  vesting  in  posses- 
sion ;  nor  would  it,  even  according  to  English  law, 
let  in  grandsons  of  the  testator  born  after  his  death 
during  the  continuance  of  the  trusts.  Alangamon- 
jore  Dabee  v.  Sonamcni  Dahee^  I.  L.  R.  S  Calc- 
637,  discussed  by  Pontifex,  J.  Kally  Nath 
Naugh  Chowdhry  v.  Chundeb  Nath  Nauor 
Chowdhry 

I.  L.  R.  8  Calc.  878  :  10  C.  L.  R.  207 
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of  income  of  property  ^^  to  be  used  for  the  purposes 
of  A  and  B  as  trustees  think  proper  ' ' — Gift  to 
future  children  of  testator^s  daughter — Pouer  of 
appointment  by  will  given  to  daughter  in  case  no 
children  born.  A  Hindu  inhabitant  of  Bombay  by 
his  will  directed  that  his  immoveable  property  in 
Bombay  should  be  formed  into  a  trust,  of  which  he 
appointed  certain  trustees.  Out  of  the  net  income 
of  the  trust,  the  trustees  were  to   pay  R50  to   his 
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wife  and  his  daughter  M  for  their  personal  expenses, 
and  the  residue  was  ' '  to  be  used  for  the  purposes  of 
my  wife  and  my  daughter  J/  and  her  children  in 
such  manner  as  my  trustees  think  proper  "  M  was 
thirty  years  of  age  at  the  hearing  of  the  suit,  and 
had  no  children.  Held,  that  this  was  a  gift  of  the 
residue  of  the  net  rents  in  equal  shares  to  the  wife 
and  M,  and  that  the  survivor  of  them  would  be  en- 
titled during  her  life  to  the  entirety  of  the  said  rents. 
The  testator  further  directed  that  after  M^s  death 
the  trust  was  to  stand  valid  during  the  lifetime  of  her 
children  (if  any),  and  that  afterwards  the  heirs  of 
such  children  should  divide  and  receive  the  pro- 
perty. But  if  31  had  no  children,  then,  after  the 
death  of  the  wife  and  M,  the  trust  should  become 
void,  and  the  property  was  to  be  delivered  to  such 
person  as  M  might  by  will  appoint: — Held,  (i)  that 
the  provision  for  the  future  children  (if  any)  of  M 
failed  under  the  ruling  in  the  Tagore  Case,  9  B.  L.  R. 
377  :  L.  R.  I.  A.  Sup.  Vol.  47.  If  any  children 
should  be  born,  the  question  would  arise  as  to  what 
would  become  of  the  property  ;  (ii)  that  the  direction 
that  the  property  should  be  delivered  to  such  per- 
son as  M  should  by  will  appoint  was  a  valid  direc- 
tion, subject,  however,  to  the  limitation  that  the 
person  to  whom  M  appointed  should  be  a  person  in 
existence  at  the  death  of  the  testator.  Bai  Moti- 
VAHU  V.  Bai  Mamubai     .     1.  L.  R.  19  Bom.  647 

In  the  same  case  on  appeal  to  the  Privy  Council, 
heldy  that,  even  if  Hindu  wills  are  not  be  be  regarded 
in  all  respects  as  gifts  to  take  effect  upon  the  death 
of  the  testator,  they  are  generally  to  be  regarded,  as 
to  the  property  which  they  can  transfer  and  as 
to  the  persons  to  whom  transfer  can  be  made,  as 
regulated  by  the  Hindu  law  of  gift.  The  Tagore 
Case,  9  B.  L.  R.  377  :  L.  R.  I.  A.  Sup.  Vol  47, 
referred  to  and  followed.  A  Hindu  testator  devised 
his  immoveable  property  upon  trust  for  the  income 
to  be  appropriated  to  the  maintenance  of  his  widow 
and  of  his  daughter,  and  of  the  children  that  might 
be  bom  of  her,  the  property  to  be  divided  among  the 
heirs  of  such  children.  If  there  should  not  be  any 
children  born  of  his  daughter,  the  property  under 
the  will  should  devolve  upon  those  "  to  whom  she 
might  direct  it  to  be  delivered  by  making  her  will." 
The  daughter  having  had  no  children,  and  questions 
having  arisen  between  the  daughter  and  the  widow 
as  to  the  administration  of  the  estate  according  to 
the  will : — Held,  that  there  was  not  an  absolute  gift 
to  the  daughter,  and  that  the  persons  to  whom 
the  property  was  given,  though  to  be  designated 
by  her,  did  not  take  the  gift  from  her,  but  from  the 
testator.  The  judgment  in  Hixon  v.  Oliver,  13 
Yes.  108,  was  not  applicable.  According  to  the 
already  settled  law,  if  the  testator  himself  had 
designated  the  persons  to  take  in  the  event  of  his 
daughter  having  no  child,  the  gift  would  have  been 
valid  as  an  executory  bequest,  supported  by  preced- 
ing life-interests,  but  valid  only  under  the  following 
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restriction,  viz.,  that  to  render  the  gift  valid,  the- 
taker  so  designated  must  have  been,  either  actually 
or  in  contemplation  of  law,  in  existence  at  the  death 
of  the  testator.  In  this  case,  no  principle  of  Hindu 
law  stood  in  the  way  to  prevent  the  testator  fromf 
substituting  his  daughter  for  himself  as  the  pennon 
empowered  to  def^ignate  ;  but  the  same  limitation 
held  good  as  to  the  existence  being  requisite  of  the 
donee  at  the  end  of  the  donor's  life,  in  order  that  the 
power  might  be  validly  exercised.  There  was  no 
application  of  the  English  law  of  "  powers,"  which 
was  not  fit  to  be  appUed  generally  to  Hindu  wills. 
Subject  to  the  above  restriction,  the  power  in  ques- 
tion was  valid.  It  was  not  decided  upon  whom 
the  property  would  devolve,  if  the  power  should 
not  be  exercised.     Bai  Motivahu  v.  Bai  Mamubai 

I.  L.  R.  21  Bom.  709 

L.  R.  24  L  A.  73 

1  C.  W.  N.  366 
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quest— Gift  to  an  idol  not  in  existence  at  the  testator' 8 
death — Existence  of  idol — Dedication.  No  valid 
gift  or  dedication  of  property  can  be  made  by 
will  to  an  idol  not  in  existence  at  the  time  of  the 
testator's  death.  The  power  conferred  by  will  to 
make  a  gift  must  be  a  power  to  convey  property  to  a 
person  in  existence,  either  actually  or  in  contem- 
plation of  law,  at  the  death  of  the  testator.  Bai 
Motivahoo  v.  Bai  Mamoobai,  I.  L.  R.  21  Bom, 
709  :  L.  R.  24 1.  A.  73,  relied  upon.  Upendra  Lal 
Boral  v.  Hem  Chundra  Boral 

I.  L.  R.  25  Calc.  405 
2  C.  W.  N.  295 


133. 


Succession    Act 


{X  of  1865),  ss.  101,  102,  and  159— Power  of  dis- 
position of  moveable  property — Effect  of  SMbsequeni 
void  gift — Gift  of  balance  of  rents  of  immoveeMe 
property,  in  hands  of  trustees — Evidence  of  inten- 
tion to  limit  duration  of  enjoyment  of  bequest — Gift 
by  implication,  what  is  necessary  to  constitttte—' 
Estates  according  to  Hindu  lau>  in  ancestral  pro- 
perty, presumption  as  to — Effect  of  assent  to  pro- 
vision of  will  by  son  of  Hindu  testator,  where  there  m 
doubt  whether  property  is  ancestral  or  self-acquired. 
Where  it  is  doubtful  whether  the  property  with 
which  the  will  of  a  deceased  Hindu  purports  to 
deal  is  ancestral  or  self-acquired,  the  assent  of  hia 
only  son  to  the  provisions  of  the  will,  some  of  which 
are  favourable  and  some  unfavourable  to  his  in- 
terest and  that  of  his  son.*,  will  bind  the  latter  *s 
well  as  himself.  A  direction  in  the  will  of  a  Hindu 
to  the  following  effect :  '*  My  remaining  mo%'e«ble 
property  shall  be  dealt  with  by  my  son  U  aocording 
as  he  ma}'  think  proper  ;  and  when  the  sons  of  my 
son  G  shall  attain  the  age  of  twenty-one  years,  the 
same  shall  be  divided  and  duly  received  bv  0  and 
his  sons  in  equal  shares,"  confers  an  absolute  ^ift 
on  G.  If  the  gift  over  to  G*s  sons,  on  their  attaining 
the  age  of  twenty-one  j'ears,  were  valid,  the  absolute.- 
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•estate  of  G  would  be  liable  to  be  divested  on  a  son 
or  sons  of  G  attaining  the  age  of  twenty-one  years, 
and  asking  for  a  division  ;  but  that  gift  being  clearly 
void  under  ss.  101  and  102  of  the  Succession  Act 
(X  of  1865),  its  insertion  has  no  effect  on  the  words 
of  absolute  gift  preceding  it.     A  direction  in  the 
will  of  a  Hindu  that  immoveable  property  should 
be  retained  in  the  hands  of  trustees  appointed  by 
the  will,  and  that  the  balance  of  the  rents,  profits, 
etc.,  after  the  payment  of  expenses,  should  be  used 
and  enjoyed  by  the  testator's  son  G  in  such  manner 
as  he  might  think  fit,  with  a  provision  empowering 
the  sons  of  such  son  to  call  him  to  account  for  the 
management  of  the  property  on  attaining  the  age 
of  twenty-one,  and  with  a  direct,  though  void,  gift 
over  to  the  grandsons  of  such  son,  confers  only  a 
life-estate  on  the  son  G, — the  vesting  the  property 
in  trustees,  the  right  of  G^s  sons  to  ask  for  an  ac- 
count, and  the  gift  over  to   G''s     grandsons,  all 
showing  an  intention  on  the  testator' s  part  that  the 
•  enjoyment  of  the  bequest  should  be  of  limited  dura- 
tion within  the  meaning  of  s.  159  of  the  Succession 
Act  (X  of  1865).     The  constitute  a  gift  by  implica- 
tion in  a  will,  there  must  be  a  reasonable  degree  of 
certainty  as  to  the  persons  intended  to  take  and  the 
nature  of  the  estates  which  they  are  intended  to 
take.     A  direction  that  until  the  son  or  sons  of  the 
tenant  for  life  of  immoveable  property  should  at- 
tain a  certa.in  age,  no  person  on  behalf  of  such  son 
or  sons  should  ask  the  tenant  for  life  for  an  account 
or  raise  any  objection,  does  not  sufficiently  define 
the  persons  to  take,  or  the  estates  in  which  they  are 
"to  take,  constitute  a  gift  by  implication.     It  would 
be  difficult,  if  not  impossible,  for  a  Hindu  to  crea-te 
by  express  terms  the  estates  which  arise  by  virtue 
of  the  doctrine  of  Hindu  law  in  regard  to  the  rights 
of  male  issue  in  ancestral  property  ;  and  even  where 
the  hyjjothesis  that  the  testator  intended  (under  a 
misapprehension  of  the  law )  to  create  such  estates 
affords  a  key  to  the  will  and  gives  an  adequate  ex- 
planation of  the  various  estates  which  would  have 
to  be  implied  in  order  to  give  full  effect  to  the  differ- 
ent   directions    contained    in   the  will,  yet  if  the 
estates  cannot  be  implied  from  the  words  used  in  the 
will,  the  Court  cannot  create  such  estates  for  the 
testator  by  implication,  since  to  do  so  would  be 
to  construct  a  will  for  him  based  upon  his  supposed 
intention,  not  on  the  words  which  he  has  used. 
Anandrao  Vinayak  v.   Administrator-General 
OF  Bombay        .         .        I.  L.  B.  20  Bom.  450 


134.    

perty — Trust  by  the  father- 


Ancestral  pro- 


Trust  Act  {II  of  18S2),  s. 
•6 — Will — Executors — Legatees.  A  Hindu,  who  had 
a  son  living  jointly  with  him,  made  a  will  whereby 
he  appointed  his  son  as  heir  to  his  whole  property, 
which  was  ancestral,  and  also  appointed  trustees 
in  order  to  administer  the  property  until  his  son 
should  attain  21  years.  The  trustees  wei-e  em- 
powered to  take  the  whole  of  the  property  into 
their    possession.     Heldf    that   the    appointment 
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of  trustees  was  void  since  at  the  moment  of  the 
testator's  death  the  whole  of  the  property  became 
the  property  of  the  son.  Held,  further,  that  no 
trust  was  created  by  the  will  because  the  property 
in  question  was  not  one  transferable  to  the  benefi- 
ciary. Certain  legacies  were  devised  by  the  will  to 
relatives  of  the  testator  and  others.  Held,  also, 
that  as  the  Court  had  held  that  the  api)ellants 
were  not  validly  appointed  executors,  the  legatees 
were  not  represented  by  them  and  no  declaration 
could  be  made  as  to  the  validity  or  otherwise  of 
the  legacies.  Harilal  Bapuji  v.  Bai  Mani  (1905) 

I.  L.  B.  29  Bom.  351 


135. 


Construction  of 


will — Bequest  to  a  class — Unborn  person — Primary 
and  secondary  intentions.     There  is  no  rule  of  Hindu 
Law  to  the  effect  that  a  gift  inter  vivos  or  a  bequest 
to  a  class  of  persons  some  of  whom  are  incapable  of 
ta.king  by  I'eason  of  the  rule  that  a  gift  i.s  valid  only, 
if  it  is  made  to  a  sentient  being  capable  of  taking,  is 
void  also  as  regards  those  who  are  in  existence  and 
capable  of  taking.     The  analogy  of  the  rule  of 
English  law  laid  down  in   Lenke  v.   Rc^insoUy   2 
Mer.  868  :  1^  B.  R.  168,  in  connection  with  class- 
gifts  infringing  the  rule  against  remoteness  does 
not  hold  good.     Where  a  bequest  to  a  class  does  not 
offend  against  the  rule  as  to  perpetuities,  the  only 
question  is,  what  was  the  primary  and  what  the 
secondary  intention  of  the  testator.     In  the  case  of 
a  gift  to  a  class  consisting  of  children  or  descendants 
some  of  whom  cannot  take,  the  testator  may  be  con- 
sidered to  havfe  a  primary  and  a  secondary  inten- 
tion ;  his  primary  intention  is  that  all  meml)ers  shall 
take  and  his  secondary  intention' is  that,  if  all  can- 
not take  ,  those  who  can  shall  do  so,  and  the  general 
rule  is  that  those  members  of  the  class  take  who  are 
capable  of  taking  at  the  death  of  the  testator.     In  re 
Colenmn  and  Jarrom,  4   Ch.   D.   165,  referred   to. 
Where  after  giving  prior  life  estates  the  testator 
bequeathed  his  properties  to  his  sisters'  sons,  ' '  that 
is  to  say,  their  sons,  who  are  now  in  existence  as  also 
those  who  may  be  bom  hereafter  "    in  equal  shares  : 
Held,  that  the  secondary  intention  of  the  testator  as 
deducible  from  the  several  clauses  of  the  will  was 
that  at  least  those  of  the  sisters'  sons,  who  were  in  . 
existence  at  the  time  of  his  death,  though  not  specifi- 
cally named,  would  take  and  such  intention  should 
be  carried   out.     Rai   Bishen   Chand   v.    Asmaida 
Koer,  I.  L.   R.  6  AU.  5'0  :  L.  R.  11  I.   A.  164  ; 
Hurdey  Narain  v.  Rooder  Perkash,  L.  R.  11  I.  A. 
2^  ;  Ram  Lai  Set  v.  Kanai  Lai  Sett,  I.  L.  R.  12 
Cede.  663;  Srinivasa  v.  Dandayudapani,  I.  L.  R. 
12  Mad.  411  ;  Rai  Kishori  Dasi  v.  Dahendra  Nath 
Sircar,  I.  L.  R.  15  Calc.  409  ;  Bhoba  Tar  in  i  Debt 
V.  Peary  Lall  Sanyal,  I.  L.  R.  24  Calc.  646  ;  Man- 
jamma  v.  Padmambhayya,  I.  L.  R,  12  Mad.  393  ; 
Mangaldas    Parmanandas    v.    Tribhuvandas    Nar- 
sidas,  I.  L.  R.  15  Bom.  652  ;  Tribhuvandas  Ruttonji 
Mody   V.   Oangadas   Tricumji,   I.   L.   R.   18   Bom, 
7  :  Krishnarao  Ram  Chandra  v.  Benabai,  1.  L.  R, 
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20  Bom.  571  ;  Khimji  Jairam  Norranji  v.  Morarf 
Jairatn  Narronji,  I.  L.  R.  2l'  Bom.  536;  Gor 
dhandas  Soonderdas  v.  Bat  Ramcoover,  I.  L.  R.  20 
Bom.  449  ;  Advocate  General  v.  Karmali  Rahimbhai, 
I.  L.  R.  29  Bom.  433;  In  re  Moseley'a  Trusts, 
11  Ch.  D.  555  ;  and  Pearks  v.  Moseley,  5  App.  Cos. 
714  ;  referred  to.  Rojomoee  Dassee  v.  TroylukJio 
Mohiney  Dassee,  I.  L.  R.  29  Gale.  260,  not  followed. 
Bhagabati  Barmanya  v.  Kali  Charan  Singh 
(1905)  .         .         .       I.  li.  B.  32  Calc.  992 

8.C.  9  C.  W.  N.  749 


(Z)  Bequest  excluding  Legal  Course    of  In- 
heritance. 


136. 


Gift  ineffectual 


so  far  as  it  departs  from  the  law  of  inheritance — 
Gift  over  of  accrued  share.  A  testator  gave  by  his 
will  to  three  sons  of  his  brother  certain  estates  ' '  for 
payment  of  the  expenses  of  their  pious  acts."  He 
also  directed  as  follows  :  ' '  The  said  three  nephews 
shall  hold  possession  of  the  above  in  equal  shares, 
and  shall  pay  the  Government  revenue  of  the  same 
into  the  Collectorate.  They  shall  have  no  right  to 
alienate  the  same  by  gift  or  sale,  but  they,  their  sons, 
grandsons,  and  their  descendants  in  the  male  hne 
shall  enjoy  the  same,  and  shall  perform  acts  of  piety 
as  they  respectively  shall  think  fit  for  the  spiritual 
welfare  of  our  ancestors.  If  any  die  without  lea  ving 
a  male  child  which  God  forbid,  then  his  share  shaft 
devolve  on  the  surviving  nephews,  and  their  male 
descendants,  and  not  on  their  other  heirs."  In  a 
suit  between  the  survivor  of  the  three  nephews  and 
the  testator's  heir  : — Held  by  the  High  Court,  that 
a  gift  by  will  upon  condition  that  the  subject-matter 
should  descend  to  heirs  male  only  is  void  by  Hindu 
law.  Held,  also,  that  the  gift  was  bad  in  so  far  as  it 
restricted  the  subject-matter  of  the  gift  to  male 
descendants,  but  that  the  language  used  relating 
to  the  gift  over  to  the  testator's  surviving  nephew  or 
nephews  was  not  inconsistent  with  the  intention  of 
the  testator  that  the  whole  augmented  share  should 
pass  to  the  plaintiff,  the  sole  surviving  nephew  ;  but 
that,  having  regard  to  the  doctrine  frequently  acted 
upon  by  the  Courts  of  India,  he  was  only  entitled  to 
a  life-estate  therein.  Shoshi  Shikhuressur  Roy 
V.  Tarokessur  Roy  .     I.  L.  R.  6  Cale.  421 

Held,  on  appeal,  by  the  Privy  Council,  that  a  gift 
by  will,  attem^jting  to  exclude  the  legal  course  of  in- 
heritance, is  only  efifectual,  in  favour  of  such  person 
as  can  take,  to  the  extent  to  which  the  will  is  con- 
sistent with  the  Hindu  law  ;  and  it  is  a  distinct  de- 
parture from  that  law  to  restrict  the  order  of  succes- 
sion to  males  excluding  females  ;  that  the  attempt  to 
alter  the  legal  course  of  inheritance  failed,  and  that 
the  estate  taken  under  the  above  clause  was  only 
for  life.  The  gift  over  of  a  life-estate  was  com- 
petent ;  it  being  to  persons  alive,  and  capable  of 
taking  on  the  death  of  the  testator,  and  to  take 
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effect  on  the  death  of  a  jjerson  or  persons  then  alive. 
On  the  death  of  one  brother,  his  share  went  to  the 
two  other  brothers,  and  on  the  death  of  one  of  the 
latter  his  augmented  share,  made  up  of  his  original 
and  accrued  share,  went  to  the  survivor.  Tarokes- 
sur Roy  v.  Soshi  Shikhuressur  Rov.  Soshi 
Shikhuressur  Roy  v.  Tarokessur  Roy 

I.  L.  R.  9  Calc.  952  :  13  C.  L.  B.  62 
li.  R.  10  I.  A.  51 

,   ^^'^:     „    ^  .    . Restrictions   on 

bequest— Restrictions  upon  estate  bequeathed,  effect 
of,  if  contrary  to  Hindu  laio— Restriction  separ- 
able from  valid  dispositions.  In  the  will  of  a  Hindu 
restrictions  contrary  to  law  made  by  the  will 
upon  the  valid  dispositions  if  they  are  separable 
from  the  latter,  need  not  be  held  to  invalidate  them. 
Three  documents,  of  which  the  second  and  third 
were  executed  by  a  testator  after  intervals  of  some 
years,  together  formed  his  will,  containing  a  bequest 
of  estate  to  his  sons.  This  was  held  valid  by  the 
High  Court,  although  the  testator  in  the  later  docu- 
ments had  endeavour  to  impose  restrictions  upon 
the  estate  contrary  to  law,  and  therefore  inopera- 
tive ;  the  principal  of  them  being  (a)  prohibition 
of  actual  possession  or  alienation,  by  any  son,  of 
his  share  in  the  estate  ;  and  (6)  direction  that  the 
whole  estate  should  be  managed  in  a  common 
cutcherry,  with  religious  trusts,  the  sons  to  get 
only  the  remaining  amount  of  profit  according 
to  their  respective  shares  in  perpetuity.  At  the 
same  time,  the  Court  held  good  a  provision  for 
defraying  the  marriage  expenses  of  sons  from 
joint  funds,  with  the  direction  in  the  will  that 
until  the  youngest  son  should  attain  majority 
none  of  the  sons  should  have  a  right  to  partition  ; 
any  son  who  should  separate  from  the  others 
getting,  up  to  the  time  of  his  attaining  majority, 
merely  maintenance,  and  not  the  profits  accruing 
upon  his  share.  A  gift  over  was  that  on  the 
death  of  a  son  surviving  sons  should  take  his  share- 
proportionately  -to  their  own,  and  that,  if  any  of 
the  sons  so  taking  should  die  leaving  sons,  such- 
sons  should  receive  their  proportionate  parts  of  the 
deceased  son's  share  :  the  first  part  of  this  provision 
was  held  good,  not  being  invalidated  by  the  second, 
which,  as  constituting  a  gift  to  an  indefinite  class, 
would  take  effect.  The  judgment  of  the  High 
Court  to  the  above  effect  was  upheld  by  the  Judicia  I 
Committee.  Raikishore  Dasi  r.  Debendranath 
Sircar        .         .         .      I.  L.  R.  15  Calc.  409 

L.  R.  15  I.  A.  37 


138. 


CotistructioH  of 


will — Bequest  to  a  female  on  her  death  to  her  adopted 
son — Interpretation  of  the  word  *  Malik  * — BrqueM 
not  conditional  on  adoption.  A  testator  bequeathed 
all  his  property  to  S  and  on  her  death  to  her  adopted 
son  K.  K  being  the  daughter's  son  of  S  could  not 
be  adopted  under  the  Hindu  Law.  The  testator 
further  directed  under  the  will  that  his  daughter  and 
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-his  predeceased  son's  daughters  were  to  be  ex- 
cluded. Held,  that  it  was  the  intention  of  the 
testator  to  make  K  the  object  of  his  bounty  ir- 
respective of  adoption.  Fanindra  Deb  v.  Rajeswar, 
I  L  R.  12  I.  A.  72,  referred  to.  Murari  Lall  v. 
kuNDAN  Lall  (1909)      .      I.  L.  R.  31  All.  339 


(m)  Residuary  Estate. 


139. 


Residue    undis- 


^osed  of — Balance  undispesed  of,  disposition  of — 
Request  to  heir,  effect  of,  on  his  right  to  residue — 
Disherison.  In  a  suit  in  which  a  will  of  one  LC  was 
allec^ed  to  be  a  forgery : — Held,  on  the  evidence, 
that  the  will  of  L  C  was  genuine.  By  the  said 
will,  L.  C  had  directed  R 25,000  to  be  paid  to  the 
plaintiff's  mother  and  her  family.  He  appointed 
-the  defendant's  father  {T  L)  his  executor,  and 
gave  him  control  and  authority  over  the  business. 
He  did  not,  however,  in  express  terms  dispose  of  the 
residue  of  his  property,  and  there  was,  after  pro- 
viding for  the  above  legacy  of  R 25,000  a  con- 
siderable  balance  toXthe  credit  of  the  business  at 
the  time  of  the  testator's  death.  Held,  that  such 
balance  was  a  residue  undisposed  of  by  the  will, 
and  that  the  plaintiff  was  entitled  to  a  half  share 
of  such  residue  which  was  to  be  divided  as  if  there 
was  no  will.  But  the  business  itself  from  the  date 
of  the  testator's  death  was  to  go  to  T  L.  Mere 
bequests  of  special  portions  of  the  testator's  estate 
to  the  heir  without  language  of  disherison  do  not 
exclude  him  from  the  undisposed  of  residue.     Tool- 

SBYDAS    LUDHA    V.    PREMJI    TRICUlVfDAS 

I.  Li.  XV..  lo  l5oin.  oi 


(w)  Survivorship. 


y^Q^ —  Gift  to  two  per- 
sons for  life  jointly— Gift  to  a  daugJder  and  her 
childrenr-Effect  of  power  giving  to  a  dauglUer  if 
she  had  no  children  to  dispose  of  property  bequeathed 
ly  will— Bequest  for  house  expenses— Bequest  by 
testator  of  hit  ivife's  ornaments— Election.  J,  a 
Hindu  inhabitant  of  Bombay,  died  in  November 
1869  leaving  a  will,  dated  October  1869.  He  left 
a  widow  and  one  child,  the  plaintiff  31,  then  about 
fourteen  years  of  age.  She  had  then  been  married 
ior  two  years,  but  up  to  the  time  of  this  suit  she 
had  had  no  chUdren.  By  this  will  the  testator 
directed  that  his  immoveable  property  in  Bombay 
should  be  formed  into  a  trust,  and  that  the  trustees 
were  to  collect  the  income  thereof.  By  the  four- 
teenth and  fifteenth  clauses  of  his  will  he  directed  that 
out  of  the  trust  fund  R50  per  month  were  to  be  paid 
both  to  his  wife  and  daughter  for  then-  personal  ex- 
penses. In  the  seventh  clause  he  durected  as  fol- 
lows :  ' '  After  deducting  expenses  .  .  money 
is  to  be  paid  out  of  the  net  income,  whatever  it  may 
amount  to.  for  the  personal  expenses  of  my  wife 
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and  my  daughter  M,  and  for  the  children  of  my 
daughter  21  after  her  death  agreeably  to  the  four- 
teenth and  fifteenth  clauses  of  this  will ;  and  after 
paying  the  same,  whatever  income  may  remain  is 
to  be  paid  for  the  purposes  of  my  wife  and  my 
daughter  M  and  her  children  in  such  manner  as  my 
trustees  may  think  proper."     The  eighth  clause 
directed  that,  if  M  should  have  children,  the  trust 
should  stand  vahd  during  the  lifetime,  and  the 
trust-property  shoidd  then  be  apportioned  amongst 
the    heirs.     It    then    proceeded ;     ' '    But    should 
there  be  no  children  born  of  the  womb  of  my  daugh- 
ter M,  then  after  the  death  of  J/  and  my  wife  this 
trust  is  to  become  void,  and  the  property  delivered 
to  such  persons  as  my  daughter  3/  may  direct  it  to 
be  deUvered  by  malung  her  will."     Held^  (i)   that 
the  direction  in  the  seventh  clause  amounted  to  a 
gift  of  the  residue  for  the  use  of  the  testator's  wife 
and  M  ;  that  his  wife  and  M  were,  under  the  clause, 
entitled  to  the  income  of  the  fund  in  equal  shares 
during   their   joint   lives,   and   that   the   survivor 
would  take  the  whole  for  her  lifetime,     (ii)  That  M 
having  no  children  at  the  date  of  the  testator's 
death,  the  provision  for  her  future  children  was  void 
under  the  ruling  in  the  Tagore  case,  9  B.  L.  R.  377  : 
L.  R.  I.  A.  Sup.  Vd.  47.     (iii)  That  the  direction, 
that  if  M  had  no  children  she  might  dispose  of  the 
property  by  will,  was  valid,    and  amounted  to  an 
absolute  gift  to  her  if  she  gave  the  requisite  direction 
by  will.     The  gift  did  not  offend  against  the  rule  in 
the  Tagore  case.     The  persons  to  whom  the  pro- 
perty is  given  would  take  it  from  J/,  and  not  from 
the  testator.     The    testator    by  his    will    further 
directed  thafTl760  a  month  were  to  be  paid  to  his 
wife  for  the  purpose  of  defraying  the  expenses  of  the 
house   and   the   worship  of   thakur   (God).     Held, 
that  no  part  of  this  sum  could  be  awarded  to  M. 
The  testator  expected  that  she  would  live  with  the 
testator's  wife  and  made  no  provision  for  the  event 
of  her  ceasing  to  do  so.     The  testator  also  disposed 
of  ornaments  described  as  *'  my  own  and  my  wife's 
ornaments."     Held,  th&t  the  clause  did  not  raise 
a  question  of  election.     The  wife's  stridhan  orna- 
ments would  not  fall  within  the  clause  if  there  were 
other  ornaments  which  she  wore,  and  of  which  the 
testator  had  power  to  dispose.     Bat    Mamubai  v. 
Doss  A  Morarji  .         .       I.  L.  R.  15  Bom.  443 


14L 


ContingerU  execu- 


tory bequest  over — Period  of  distribution  of  property 
bequeathed — Succession  Act  {X  of  1865),  s.  Ill — 
Hindu  Wills  Act  {XXI  of  1870).  A  Hindu  at  his 
death  left  three  sons,  the  eldest  of  full  age,  and  the 
other  two  minors.  In  his  will  were  the  directions  : 
"  My  three  sons  shall  be  entitled  to  enjoy  all  the 
moveable  and  immoveablejproperties  left  by  me 
equally.  Any  one  of  the  sons,  dying  sonless,  the 
surviving  sons  shall  be  entitled  to  all  the  properties 
equally."  Held,  that  these  words  gave  a  legacy  to 
the  survivors  contingently    on  the  happening  of  a 
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;specified  uncertain  event,  which  had  not  happened 
before  the  period  when  the  property  bequeathed  was 
distributable,  that  period  of  distribution  being  the 
time  of  the  testator's  death.  It  would  be  impos- 
sible to  decide  that  the  period  was  postponed  by 
reason  of  the  personal  incapacity  of  some  of  the 
beneficiaries.  Therefore,  under  s.  Ill  of  the  Suc- 
cession Act,  1865,  applicable  under  the  Hindu  Wills 
Act,  1870,  the  legacy  to  the  surviving  brothers 
could  not  take  effect,  and  the  original  gift  to  the 
testator's  three  sons  was  absolute  to  each  in  equal 
shares  and  indefeasible  on  his  death.  Norendra 
Na-th  Sircar  v.  Kamalbasini  Dasi 

I.  L.  R.  23  Calc.  563 
L.  R.  23  I.  A.  18 


(o)  Family,  Meaning  of. 


142. 


Specific    trusts 

— Residue,  illegcA  disposition  of  the — Period  of 
tru^t,  wh^e  one  period  prescribed  illegal  and  the 
other  legal.  A  testator,  devised  certain  property  in 
trust  for  the  maintenance  and  support  of  his  family. 
Held  {per  White,  J.) — The  word  "  family  "  means 
the  relatives  of  the  testator,  whether  connected  by 
marriage  or  blood,  who  were  living  at  the  time  of  the 
testator's  death  and  then  formed  part  of  his  house- 
hold and  were  maintained  by  him.  Held  (by  the 
Appeal  Court) — It  is  doubtful  whether  the  above 
construction  was  not  too  wide  and  whether  the 
more  nearly  true  meaning  may  not  be  '  *the  testator's 
descendants  and  their  wives  living  at  the  time  of  his 
death."  Specific  trusts  or  specific  estates  good  in 
themselves  are  not  invalidated  by  a  subsequent 
illegal  disposition  of  the  residue  or  remainder. 
Tagore  v.  Tagore,  9  B.  L.  R.  377,  and  Krishna 
Ramani  Dasi  v.  Ananda  Krishna  Bose,  4  B.  L. 
R.  0.  C.  231,  followed.  Where  a  testator  pre- 
S2rib8s  two  distinct  periods  during  each  of  which  he 
wishes  the  trusts  to  be  in  force,  and  one  of  such 
periods  is  legal  and  the  other  not,  the  trust  will 
take  efiEect  during  the  period  which  is  legal. 
Khetter  Mohan  Mullick  v.  Gunga  Narain 
MuLLiCK        .         .         .     4  C.  W.  N.  671  note 


{p)  Maintenance. 


143. 


Right 


of 


daughter  to  maintenance  after  her  marriage — Mar- 
ried daughter  in  good  circumstances — Trust  for  main- 
tenance. A  Hindu  testator,  after  making  the  Ad- 
ministrator-General of  Bengal  executor  and  trustee 
of  his  will,  and  giving  his  daughter  an  annuity  of 
il5  a  month  for  her  life  provided  for  the  payment  to 
G  C  B,  whom  he  constituted  the  guardian  of  his 
daughter  and  of  his  only  son  during  their  minority 
of  the  sum  of  R225  "  monthly  and  every  month 
for  the  maintenance  and  education  of  my  said  son 
and  the  support  of  my  said  daughter  and  such  other 
persons  as  live  in  my  house  and  are  supported  at 
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my  expense,"  and  further  provided  that  all  ' '  the 
residue  of  my  estate,  moveable  and  immoveable, 
Avith  all  accumulations  and  additions  "  should  bo 
conveyed  to  his  son  on  his  attaining  majority, 
subject  nevertheless  to  the  trust  of  maintaining 
my  said  daughter."  The  daughter  had  married  a 
man  of  means,  and  did  not  need  any  maintenanoe. 
Held,  in  a  suit  by  the  daughter  for  a  constructioQ  of 
the  will  and  for  a  specific  sum  to  be  set  apart  for 
her  maintenance,  that  the  plaintiff  was  not  entitled 
to  anything  by  way  of  a  separate  allowance  for 
maintenance  ;  she  was  only  entitled  under  the  will 
(apart  from  her  annuity  of  R5  a  month)  to  be  pro- 
vided for  in  case  she  were  otherwise  unprovided 
for.  Where  the  construction  of  a  will  was  not  so 
difficult  as  to  have  required  the  assistance  of  the 
Court,  it  was  held  to  be  not  a  case  where  the  estate 
should  bear  the  costs.  The  suit  was  therefore 
dismissed  with  costs.  Narayani  Dasi  v.  Admin- 
istrator-General OF  Bengal 

L  L.  R.  21  Calc.  683 

144.  Will,  construc- 
tion of  gift  to  female — Gift  for  maintenance 
may  be  of  an  absolute  estate — Where  testator  gives 
ajfemale  immoveable  property  for  maintenance  and 
makes  several  devises  of  other  properties  to  others 
and  adds  a  clause  declaring  the  gifts  to  be  absolute^  the 
gift  for  maintenance  will  be  an  absolute  gift — Devise 
in  possession  of  land  under  an  invalid  will  mis'  he 
premmed  to  prescribe  for  the  estate  given  by  the  will' 
An  absolute  gift  of  immoveable  property  to  a 
widow  for  maintenance  is  not  unknown  to  Hindu  for 
repugnant  to  their  ideas  or  propriety.  In  con- 
struing a  will,  every  portion  of  it  must  be  given  the 
full  effect  which,  on  a  natural  and  grammatical 
construction  of  the  will,  must  be  allowed  to  it  and 
no  portion  of  it  ought  to  be  rejected,  unless  such  a 
construction  makes  the  provisions  of  the  will  incon- 
sistent with  each  other  or  leads  to  resulta,  which 
must  be  repugnant  to  the  testator*s  ideas  of  pro- 
priety. Where  a  Hindu  testator  by  his  \vi\\  gave 
immoveable  property  to  a  Andow  stating  it  to  be 
for  her  maintenance  and,  after  making  various  other 
gifts  added  a  clause  by  which  he  declared  thatyil 
.gifts  under  the  ^^^ll  should  be  absolute,  there 
is  no  such  inconsistency  or  repugnancy  in  giving 
the  clause  its  natural  and  grammatical  construc- 
tion by  making  it  applicable  to  the  gift  to  the  widow, 
and  she  ^\t11  accordingly  take  an  absolute  interest 
in  the  property.  By  so  construing  the  will,  the 
subsequent  clause  only  removes  the  ambiguity  in 
the  case  of  all  the  gifts  and  does  not  alter  any 
material  portion  of  the  will.  The  statement  by 
the  testator  that  ho  gave  such  property  *  out  of 
sympathy*  will  not  affect  the  absolute  nature  of  the 
estate  given,  if  there  was  no  legal  obligation  on 
him  to  provide  for  such  widow*8  maintenanoe  in  his 
will.  Where  a  person  takes  possession  of  i»t>perty 
under  a  will,  which  cannot  legally  operate  to  oonvey 
such  property,  the  person  so  entering  on  possession 
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must  be  presumed  to  prescribe  for  the  interest, 
which  the  will  purports  to  give  him  ;  and  the 
burden  of  proving  that  he  prescribed  for  some- 
thing less  will  be  on  the  part}-  alleging  it.     Rama- 

CHANDRA      NaIKER     V.       VlJAYARAGAVULU      NaiDU 

(1908)  .         .         .        L  L.  K.  31  Mad.  349 

6.  REVOCATION  OF  WILL. 

1,  Mitakshara 

— Inheritance — Two  grandsons  through  the  same 
daughter  take  as  joint  ancestral  estate — Practice — 
Costs  of  printing  record.  Amongst  Hindus  actual 
destruction  of  a  will,  or  its  formal  revocation,  is 
not  essential  to  constitute  revocation.  A  Hindu 
will  was  executed  in  1866,  and  registered  while 
the  testator  was  very  ill.  He  recovered,  and 
executed  a  power-of-attorney  appointing  a  vakil 
to  obtain  the  will  out  of  the  registry,  but  owing  to 
some  blunder  it  remained  there  till  he  died  in  1869. 
There  was  some  evidence  that  he  thought  he  had 
destroyed  it.  His  intention  not  to  leave  it  as  it 
•was  was  established.  Held,  that  it  had  been  revoked. 
Venkayyamma  Gabu  v.  Venkataramanayyamma 
(1902)  .         .         .     I.  L.  R.  25  Mad.  678  : 

L.  R.  29  I.  A.  156  : 
B.C.  7  C.  W.  N.  1 

2. Revocation — Will 


of  self-acquired  property  of  Hindu  testator  not 
revoked  hy  birth  of  posthumous  son — Hindu  Wills 
Act  {XXI  of  1870),  ss.  2  and  3— Indian  Succession 
Act  {X  of  1S65).  ss.  56  and  57.  Under  sa.  2  and  3 
of  the  Hindu  Wills  Act  and  s.  57  of  the  Indian 
Succession  Act,  a  wiU  to  which  the  Hindu  Wills  Act 
applies  can  be  revoked  only  in  the  modes  provided 
in  B.  57  of  the  Succession  Act.  The  incorporation  of 
s.  57  of  the  Indian  Succession  Act  in  the  Hindu 
Wills  Act  and  the  enactment  of  the  provision  of  s. 
3  of  the  latter  Act  show  clearly  that  the  Legislature 
intended  that  the  rule  of  revocation  by  a  change  of 
circumstances  should  not  be  applied  to  the  wills  of 
Hindus.  S.  57  of  the  Succession  Act  is  exhaustive, 
as  it  provides  that  a  will  shall  not  be  revoked 
except  in  certain  ways.  Wills  of  Hindus  to  which 
the  Hindu  Wills  Act  applies,  can  be  revoked  only 
in  one  of  the  modes,  excepting  marriage,  provided 
in  s.  57  of  the  Succession  Act.  A  will  by  a  Hindu  of 
self-acquired  property  to  which  the  provisions  of 
the  Hindu  Wills  Act  apply,  is  not  therefore  revoked 
by  the  birth  of  a  posthumous  son.  The  same 
rule  must  be  applied  in  the  case  of  \\ill8  not  governed 
by  the  Hindu  Wills  Act,  as  to  apply  a  different 
rule  to  them  will  be  inconvenient  as  well  as  illo- 
gical.    Subba  Reddi.  v.  DoRAisAMi  Bathen  n907) 

L  L.  R.  30  Mad.  369 

7.  SELF-ACQUIRED  OR  FAMILY  PROPERTY. 

1,  ^ Will     by    memher 

of   joint  family — Nature    of  property  bequeathed — 
Self-acquired  or  family  property  The  question  raised 
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m  a  suit  was  whether  certain  property  which  a 
Hindu  testator  had  purported  to  deal  with  by  his 
^\'ill  was  his  self -acquired  property  or  was  the  family 
property  of  the  testator  and  his  son  and  grandson. 
Held,  that  the  separate  property  of  the  testator 
Avould  be  (i)  proiierty  acquiied  by  his  own  exertions^ 
(li)  without  the  aid  of  family  funds,  (iii)  Avhich  he 
did  not  mix  with  family  propertv  with  the  inten- 
tion of  adding  it  to  the  family  funds.  Also,  that  a 
statement  contained  in  the  wOl  was  not  evidence  on 
the  question  whether  the  property  dealt  with 
by  the  \Aill  was  or  was  not  self-acquired,  nor  was 
]  the  conduct  of  the  testators  son  in  not  objecting  to 
the  will,  nor  was  a  so-called  reference  to  arbitration 
by  the  son  and  grandson.  The  fact  that  the  pro- 
perty in  the  hands  of  the  testator  had  increased 
during  a  long  period  to  a  considerable  value  from 
a  small  nucleus  of  family  property  was  not  suffi- 
cient to  rebut  the  presumption  that  it  was  all  family 
property.  Ramanna  v.  Venkata,  I.  L.  R.  11  Mad. 
246,  distinguished  and  explained.  Tottempudi 
VeNKATARATNAM  v.  TOTTEkPFDI  Seshamma  (1904) 

I.  L.  R.  27  Mad.  228 
HINDU  LAW— WORSHIP. 

See  Civil  Pkocedxjre  Code,  1882,  s.  II. 
I.  L.  R.  32  Calc.  102 
10  C.  W.  N.  505 

See  Hindu  Law — Endowment. 
S-it  Idol. 

—    Hindu  temple — 

Temple   of     Shiva    in    Southern    India — Right  of 
Shanars    or   Nadars    to  worship — Custom — Trustee 
surrendering  decree  on  appeal  — Power  of  Court  to 
join     beneficiaries     as     co-plaintiffs — Compromise, 
unlawful — Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.   375,    437 — Breach    of    trust — Introducing    new 
u)orshippers    contrary    to    usage.     Where    it    was 
proved  that  men  of  the  "Shanar  "or  "  Nadar  " 
caste    werQ    by    custom    not   allowed    to  worship 
in   a  temple  dedicated  to     Shiva    in     which    the 
customary  ceremonies  of  Hindu  worship  were  carr- 
ied on :  Held,  that  arguments  directed  against  the 
soundness  of  the  doctrine  as  to  the  exclusion  of  the 
Nadars  and  showing  inconsistencies  in  the  treatment 
of  the  Nadars  by  the  worshippers  at  the  temple 
in  other  respects  were  of  no  avail  and  could  not  be 
entertained.      Where    the    hereditary    trustee    of 
the    temple    after   a   decree   had    been    made   in 
his  favour  as  representing  the  worshippers  at  the 
temple  and  pending  an  appeal   by  the  Shanars, 
sought  to  enter  into  a  compromise   with    them  by 
admitting  their  right  to   worship  in  the  temple 
contrary  to  the  decision  of  the  Court,  and  it  was 
alleged  and  not  disproved  that  he  did  so  for  a 
corrupt  motive  :  Held,  that  the  Appellate  Court 
very  properly  reinforced  the  cause  of  the  worship- 
pers of  the  temple  by  joining  certain  new  plaintiflFs. 
The  principles  applicable  to  the  case  of  a  trustee, 
who  betrays    his  trust  by  surrendering  a  decree 
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•were  well  stated  and  applied  by  the  High  Court. 
In  all  cases  where  the  Court  sees  that  the  trustees 
are  wholly  uninterested  in  the'  matter  and  there 
are  parties,  who  are  materially  interested  in  the 
question,  it  never  makes  a  decree  in  the  absence 
of  those  parties  who  are  alone  interested  in  the 
contest ;  Glegg  v.  Rowland,  L.  B.  3  Eq.  368,  373, 
followed.  It  is  the  duty  of  the  trustee  to  maintain 
the  customary  usage  of  the  institution,  and  if  he 
fails  to  do  so  he  is  guilty  of  a  breach  of  trust  and 
still  more  so,  if  he  deliberately  attempts  to  effect  a 
vital  change  of  usage  and  to  make  it  binding  on  the 
worshippers  by  obtaining  a  decree  of  the  Court  to 
establish  it.  Attorney-General  v.  Pearson,  8  Meri- 
vale  353  ;  17  R.  R.  101.  Sankaralinga  v.  Raj- 
ESWARA  DoRAi  (1908)        I.  L.  R.  31  Mad.  236 

s.e.  12  C.  W.  IS".  946 
li.  R.  35  I.  A.  176 

HIIS"DU  TEMPLE. 

See  Pre-emption    I.  L.  R.  26  All.  389 

HINDU  WIDOW. 

/S'ee  Administbatoe  pendente  lttb. 

12  C.  W.  N.  287 

See  Adoption  .     I.  L.  R.  33  Bom.  107 

See   Champerty,    Criminal   Procedure 

Code,  Maintenance. 
See  Hindu  Law    .  I.  L.  R.  31  All.  161 
See  Hindu  Law — Alienation  — ^Widow. 
See  Hindu    Law — Partition — Right  to 

Partition — Widow. 

See  Hindu      Law — Partition — Shares 

ON  Partition — Widow. 
See  Hindu  Law — Reversioners. 
See  Hindu  Law — ^Widow. 
See  Land  Acquisition  Act  (I  of  1894) . 

s.  32         .        L  L.  R.  35  Cale.  1104 

See  Limitation  Act  (XV  of  1877),   Sch. 
II,  Art.  125      .  L  L.  R.  29  All.  239 

See    Limitation      Act,    1877,    Sch.    II, 

Art.  141 
See  Maintenance  I.  L.  R.  33  Bom.  50 
See    Pre-emption — Right    of    Preemp- 
tion .         I.  L.  R.  1  All.  452 
I.  L.  R.  6  All.  17 
I.  L.  R.  7  All.  860 

See  Will  .         I.  L.  R.  31  All.  308 


gift  to — 


See  Hindu  Law  — Gift — Construction 
OF  Gifts. 

PQ-wer  of  alienation  of— 


See  Hindu  Law — Alienation  — Aliena- 
tion BY  Widow. 

TOL.  II. 


HINDU  WIDOW— c<wc/d 
power  of,  to  adopt — 


See  Hindu  Law — Adoption  — Requi- 
sites for  Adoption — Authority. 

See       Hindu       Law — Adoption — Who 

MAY   OR  MAY   NOT  ADOPT. 

right     of  residence    in     family 

dwelling-house. 

See  Hindu  Law  —  Family  Dweixixo- 
house. 

with  permission  to  adopt,  posi- 
tion of — 

See  Hindu  Law  —  Adoption— Failuwi 
OF  Adoption  or  Omission  to  exebcisb 
Power. 

Mortgage — Bena  m  idar 


— Assignment  of  mcrtgage — Representatives  of 
deceased  mortgagee — Letters  of  administration,  if 
obligatory  in  the  case  of  Hindus.  The  widow 
of  a  Hindu  sufficiently  represents  her  deceased 
husband  when  there  is  no  other  person,  short 
of  obtaining  letters  of  administration  to  his  estate 
who  can  be  said  to  represent  his  estate.  It  is  not 
obligatory  on  a  Hindu  heir  to  obtain  letters  of 
administration  to  the  estate  of  the  laat  owner. 
JoGENDRA  Chunder  Dutt  V.  Apurna  Dassi  (190) 

13  C.  W.  N.  1190 

HINDU      WIDOWS'        RB-MARRIAQB 
ACT  (XV  OF  1856). 

See  Hindu  Widow  I.  L.  R.  31  AIL  161 


1. 


s.  2 — Hindu    widow,  re- marriage 
of       re-marriage       on       rights of 


of  —Effect  ,  ,  .  -       on. - 

inheritance  accruing  after  such  re-marriage.  The 
right  of  a  Hindu  widow,  who  re-marries  during 
the  lifetime  of  her  son,  to  succeed  by  inheritance  to 
the  ancestral  property  of  such  son  on  his  death,  is 
not  within  any  of  the  exceptions  referred  to  in  s. 
2  of  Act  XV  of  1856,  and  she  is  entitled  to  succeed 
notwithstanding  her  re-marriage.  Chamar  Haru  v. 
Kashi,  I.  L.  R.  26  Bom.  3SS,  referred  to  and 
followed.  Lakshmana  Sasamalla  v.  Siva  Sasama- 
LAYANi   (1905)     .         .       I.  Ii.  R.  28  Mad,  426 

2, Hindu  widow— 

Re-marriage  permitted  by  rules  of  caste — Widow  not 
deprived  of  property  of  her  first  husband.  Where 
the  rules  of  her  caste  recognise  the  right  of  a  Hindu 
widow  to  re-marry,  a  re- marriage  has  not  the  result 
of  divesting  her  of  the  property  of  her  first  husband. 
Har  Saran  Das  v.  Nandi,  I.  L.  R.  11  AIL  330, 
Dharam  Das  v.  Nand  Lai,  All.  Weekly  Notes  (1889) 
78,  and  Ranjit  v.  Radha  Rani,  I.  L.  R.  20  Alt,  476, 
referred  to.  O  died,  leaving  a  widow  T  and  a 
mother  K.  T,  being  permitted  to  do  so  by  the 
custom  of  the  caste,  married  again.  T  transferred 
her  interest  in  her  first  husband's  property  to  D 
and  S.  K  purported  to  sell  the  same  property  to 
L,  who  mortgaged  it  to  X  P  and  N  R.  Held, 
on  suit  by  D  and  S  for  recovery  of  the  property 
transferred,  that  the  plaintitfs  were  not   bound  to 
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HINDU       WIDOWS'       RE-MAimiAGE 
ACT  (XV  or  1856)— condd. 

reimburse  the  defendants  {K,  L  and  L'«  mort- 
gagees) in  respect  of  any  debts  of  G  which  they 
might  have  paid.  Khuddo  v.  Durga  Prasad 
(1906)         .         .         .  I.  L.  R.  29  All.  122 

ss.  2.   3,  4,   and  5 — Hindu  tvidow — 

Gift  of  a  son  by  first  husband  in  adoption 
by  vndow  after  her  re-marriage.  According 
to  the  texts  the  lyght  of  a  female  parent  to  give  her 
son  in  adoption  results  from  the  maternal  relation 
and  is  not  derived  by  delegation  from  her  husband. 
Assuming  that  the  mother  has  by  Hindu  law  a 
right  to  give  her  son  in  adoption  the  Hindu  Widow 
Re-marriage  Act  (XV  of  1856)  does  not  afford  any 
indication  that  the  legislature  intended  to  deprive 
her  of  it.  The  right  of  guardianship,  which  under 
the  provisions  of  Act  XV  of  1856,  s.  3, 
may,  under  certain  conditions,  be  transferred 
from  the  mother  to  one  of  the  other  relations  of  the 
child,  does  not  carry  with  it  the  right  to  give  in 
adoption,  for  that  is  a  right  which  can  only  be 
exercised  by  a  parent.  Panchappa  v.  Songavba- 
sawa,  I.  L.  R.  24  Bom.  89,  considered.  Putlabai 
V.  Mahadit  (1908))        .    I.  L.  R.  33  Bom.  107 

HINDU  WILLS  ACT   (XXI  OF  1870).  " 

See  Hindu  Law — Will — Construction 
OF  Wills        I.  L.  R.  33  Calc.  1306 

See        Hindu — Law — Will — Nuncupa- 
tive Wills    .      I.  L.  R.  1  Bom.  641 

See     Parties — Parties       to      Suits — 
Executors    .     I.  L.  R.  12  Bom.  621 

■  See  Probate — Effect   of   Probate. 

8  B.  L.  R.  208 

I.  L.  R.  8  Bom.  241 

I.  L.  R.  12  Bom.  621 

I.  L.  R.  18  All.  260 

See  Probate — Jurisdiction     in     Pro- 
bate Cases     .    I.  L.  R.  14  Calc.  37 

See  Probate — Proof  of  Will. 

10  C.  L.  R.  550 

See  Probate — To  whom  granted. 

7  B.  L.  R  563 

,  See  Succession  Act,  s.  96. 

I.  li.  R.  16  Calc.  549 

8.2— 

See    Probate— Jurisdiction    in     Pro- 
bate Cases     .    I.  L.  R.  9  Bom.  241 
6  C.  L.  R.  138 

See   Probate — Opposition   to,  and  Re- 
vocation OF,  Probate. 

I.  L.  R.  17  Calc.  272 

/See  Probate — Power  of  High  Court  to 

GRANT   AND    PoWER    OF. 

I.  L.  R.  6  Bom.  452,  703 

See  Representative  of  Deceased  Per- 
son .  I.  L.  R.  14  Mad.  454 


HINDU    WILLS    ACT    (XXI    OF    1870> 

— concld. 

— s.  2 — condd. 

See  Will — Attestation. 

I.  L.  R.  IJCalc.  150 

I.  L.  R.  6  Calc.  17 

I.  L.  R.  20,Bom.  674 

ss  2,  3— 

See  Hindu  Law — Will. 

I.  L.  R.  20  Mad.  369 

8.3- 

See     Hindu       Law — Well — Construc- 
tion       OF        Wills — Perpetuities, 
Trusts,    Bequests    to    a  Class,  and 
Remoteness  I.  L.  R.  8  Calc.  157,  637 
I.  L.  R.  15  Bom.  652 

8.5— 


See  Administrator-General's  Act,  s.  31 

I.  L.  R.  21  Calc.  732 

I.  L.  R.  22  Calc.  788 

L.  R.  22  I.  A.  107 

HINDUS  OF  BEHAR. 

See  Mahomedan  Law — Pre-emption. 

I.  L.  R.  35  Calc.  575 

holder  in  due  course — 


See  Negotiable  Instrument. 

I.  L.  R.  36  Calc.  239 
HOLDING. 

See  Agra  Tenancy  Act,  ss.  22,  32  (2). 

L  L.  R.  31  All.  49 
HOLDING  OVER. 

See  Adverse  Possession. 

10  C.  W.  N.  34a 

See  Bengal  Tenancy  Act  (VIII  of  1885), 
8.    16         .         .        12  C.  W.  N.  436        | 

See  Ejectment,  suit  for. 

I.  L.  R.  34  Calc.  396 
HOLIDAY. 

See  Civil  Procedure  Code,  1 882,  s.  307. 
I.  L.  R.  20  Bom.  745 

See  Limitation  Act,  1877,  s.  4. 

L  L.  R.  20  Mad.  469 

See  Sanction  for  Prosecution — Expiry 
OF  Sanction  .  I.  L.  R.  22  Calc.  176 

time  expiring  on — 


See  Bengal  Rent  Act,  1800,  s.  29. 

I.  L.  R.  4  Calc.  50 

See  Decree — Construction  of  Decree 

— Peremption  .     I.  L.  R.  3  All.  850 

I.  L  R.  7  All.  107 

See  Limitation  Act,  1877,  s.  6. 

Good  Friday — Admission      of 


plaint.  The  reception  of  a  plaint  for  arrears  of  rent 
by  the  Collector  on  Good  Friday,  although  by  the 
circular  order  of  the  Board  of  Revenue  such  day  is 
an  authorized  hohday,  is  not  illegal.  GoBiND- 
KuMAR  Chowdhary  V.  Hargopal  Nag 

3  B.  L.  R.  Ap.  72  :  11  W.  R.  537 
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HOIiID  AY— concZd. 

2.  — ^ Sunday — Admission    of  plaint. 

A  plaint  may  be  received  and  admited  by 
a  Munsif  on  a  Sunday  or  other  lioliday.  Unttnto- 
RAM  Chatterjee  V.  Protab  Chunder  Shiromoneb 

16  W.  R.  231 


3. 


Trial  on  Sunday 


— Fining  witnesses  for  non-attendance — Penal  Code, 
«• -?^f-  When  a  Magistrate,  while  travelling  in 
his  district,  tried  a  case  partly  at  one  place  and  then 
fixed  Sunday  at  noon  for  the  further  trial  of  the  case 
at  another  place,  and  the  witnesses  came  three  hours 
late  and  the  Magistrate  having  then  gone  on  they 
were  subsequently  sentenced  by  him  under  s.  174 
of  the  Penal  Code,  for  being  intentionlly  absent : — 
Held,  that  the  proceeding  was  irregular.  The  Magis- 
trate was  wrong  in  fixing  Sunday  for  the  trial  of  the 
case,  and  the  witnesses  might,  on  the  ground  that  it 
was  a  recognized  hohday,  have  refused  to  attend. 
Queen  v.  Hargobind  Datta  Sirkar 

8  B.  L.  R.  Ap.  12 

^ ■ Judicial       work — 

Duty  of  Magistrate.  Magistrates  should  not  take 
up  judicial  work  on  Sundays.  Grijamonee  v. 
Ishenchunder  .         .    W.  R.  1864,  Cr.  2 

^'  ——, Judge,    duty    of 

—Local  investigation.     A  Judge  should  not  held  a 
local  investigation  on  Sunday.     Jhubboo  Sahoo  v 
JussoDA  KoER        .         .         .        17  W.  R.  230 

®'  Close  holiday— Bengal       Civil 

Cotirts   Act   {VI   of   1871),   s.    17— Proceedings   on 
civil  side  of  District  Court  during  vacation Juris- 
diction— Irregularity — Consent  of  parties — Waiver.  S. 
17  of  the  Bengal  Civil  Courts  Act  (VI  of  1871)  was 
framed  in  the  interests  of  the  Judges  and  officials 
of  the  Courts  and  probably  also  in  the  interests 
of  the  pleaders,  suitors,  and  witnesses,  whose  reli- 
gious     observances    might    interfere    with    their 
attendance  in  Courts  on  particular    days.     On  a 
close  hohday,  a  Judge  might   properly  decline  to 
proceed  with  any  enquiry,  trial,  or  other  matter  on 
the  civil  side  of  his  Court ;  and  any  party  to  any 
judicial  proceeding  could  successfully  object  to  any 
such  inquiry  being  proceeded  with,  and,  in  the  event 
of  any  such  enquiry  having  been  proceeded  with 
in   his   absence   and   without  his   consent,   would 
be  entitled  to  have  the  proceeding  set  aside  as 
irregular,   probably  in   any  event,   and   certainly 
if  his  interests  had  been  prejudiced  by  such  irregu- 
larity.     But,    at    the    furthest,    the    entertaining 
and  deciding  upon  a  matter    within  the  ordinary 
jurisdiction  of  the  Court  on  a  close  holiday  is  an 
irregularity  the  right  to  which  can  be  waived  by 
the  conduct  of   the    parties ;    and    a   party,    who 
on  a  close  hohday  does  attend,  and  without  protest 
takes  part  in  a  judicial  proceeding,  cannot  after- 
wards successfully  dispute  the  jurisdiction  of  the 
Judge  to  hear  and  determine  such  matter.     Bernett 
V.  Potter,  2C.  db  J.  622  ;  Andrews  v.  Elliott,  5  E.  db 
B.  502 :  6  E.  &  B.  338 ;  and  Bisram  Mahton   v. 
Sahib-un-nissa,  I.  L.  B.  3    All.    333,  referred  to. 
Ram  Das  Chackarbati  v.  Official  Liquidator 
OF  THE  Cotton  Ginning  Company 

I.  Ij.  R.  8  All.  366 


HOMESTEAD. 

See  Bengal  Tenancy  Act. 

I.  L.  R.  31  Calc.  1014 
8  C.W.N".  454 
See  Bengal  Tenancy  Act,  s.  182. 

10  C.  W.  N.  944 
See  Occupancy  Tenant. 

I.  L.  R.  28  Bom.72  ;  84 

HOMICIDE  OR  EPILEPSY. 

See  Medical  Jurisprudence 
HOROSCOPE.'  18  O.  W.N.  623 

See  Evidence  Act,  ss.  17  and  18. 

I.  li.  R.  17  Mad.  134 
See  Evidence  Act,  s.  32,  cl.  6. 

I.  L.  R.  8  Calc.  613 

I.  L.  R.  17  Calc.  849 

HORSE  RACING  MACHINE. 
See  Gambling  Act,  s.  11. 

I.  Ii.  R.  31  Calc.  542 

HOSPITAL,  BEQUEST  TO. 

See    Will— Construction — Charitabli 

Gift  ,         .      6  C.  W.  N.  321 

14  B.  L.  R.  442 

HOTEL-KEEPER  AND  QUEST. 

1.  Lodging  or  boarding-house- 

keeper  and  lodger— Inn-keeper— Liability    for 
goods  lost.     This  suit  was  brought  to  recover  the 
value  of  certain  articles  stolen  from  the  plaintiflF'a 
rooms  at  an  hotel  in  Bombay.     The  defendant  was 
the  licensed  proprietor  of  the  hotel,  who  was  in  the 
habit  of  entertaining,  for  shorter  or  longer  periods, 
all  comers  willing  to  pay  the  usual  charges,  and  the 
plaintiff  was  an  exchange  broker,  doing  buaineaa 
in  Bombay,  who  had  lived  at  the  hotel  for  more 
than  a  year,  paying  for  his  board  and  lodging  at 
first  by  the  day,  and  afterwards  by  agreement  at  the 
rate  of  so  much  a  month, but  neither  was  the  plaint- 
iff under  any -obligation  to  remain,  nor  the  defend- 
ant   to    accommodate    him     for  any  fixed  time. 
Held,  that  the  relation  of  inn-keeper  and  guest  (and 
not    that    of    boarding-house-keeper    and    Iodger> 
subsisted  between  the  parties  ;  and  that  the  defend- 
ant was  primd  facie,  and  without  proof  of  actual 
negligence,  liable  to  make  good  the  loss  sustained  by 
the  plaintiff.     There  is  no  law  but  the  Common  Law 
of  England  to  regulate  the  relation  of  inn-keeper  and 
guest  in  Bombay,  in  a  case  between  a  European 
and  Parsee.     Whateley  v.  Palanji  Pestanji 

3  Bom.  O.  C.  137 


2. 


Liability  of  guest  at  hotel  ia 


respect  of  furniture  used  by  him — Contract 
Act  (IX  of  18>2),  8s.  U.\  1  , ,  lS2—C<mitatir—BaH' 
ment — Liability  of  baiUe.  The  defendant's  wife 
went  to  stay  at  a  hotel  owned  by  the  plainti£Fs. 
While  there,  she  was  seized  with  cholera  and  died. 
In  consequence  of  the  infectious  nature  of  the  diaeMe, 
the  plaintiffs  were  obliged  to  destroy  the  furniture 
which  was  in  the  rooms  of  the  defendant's  wife  and 
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HOTEL -KEEPER  AND  GUEST— concZd. 

used  by  her  during  her  illness.  The  plaintifiEs  sub- 
sequently sued  to  recover  the  value  of  such  furniture 
from  the  defendant,  Hdd,  that,  in  the  absence  of 
evidence  to  show  that  the  deceased  had  not  taken 
as  much  care  of  the  furniture  as  a  person  of  ordinary 
prudence  would,  under  similar  circumstances,  take 
of  his  own  goods,  the  defendant  was  not  liable, 
having  regard  to  ss.  151  and  152  of  the  Contract 
Act,  1872.  Shields  v.  Wilkinson,  I.  L.  R.  9  All. 
398,  referred  to.   Rampal  Singh  v.  Murray  &  Co. 

I.  L.  R.  22  All.  164 

HOUSE-BREAKING. 

See   Criminal   Trespass. 

I.  L.  R.  16  Calc.  657 
I.  L.  R.  22  Calc.  994 

See  Private  Defence,  right  of. 

1  B.  Ii.  R.  S.  N.  8 
2  W.  R.  Cr.  42 
—  and  theft. 

See  Sentence — Cumulative  Sentences 

See   Sentence — Sentence    after    Pre- 
vious Conviction  I.  L.  R.  17  All.  120 

intent   to    have    sexual     inter- 


course  which  would  be  adlutery.  The 
prisoner  was  convicted  of  house-breaking,  his  object 
being  to  have  sexual  intercourse  with  the  complain- 
ant's wife.  Held,  that  the  conviction  was  valid, 
the  object,  if  accomphshed,  being  an  ofiFence. 
Anonymous       ....     8  Mad.  Ap.  6 

HOUSE- SEARCH  BY  MAGISTRATE. 

See  Tort  .         .      12  C.  W.  N.  973 

HOUSE  TRESPASS. 

See   Criminal   Trespass. 

I.  L.  R.  22  Calc.  123  ;  391 
I.  L.  R.  19  All.  74 
See  Trespass — ^Housb  Trespass. 
HUNDI. 

1.  Law  Applicable  to         .         .         .  5538 

2.  Acceptance    .....  6539 

3.  Endorsement  ....  5540 

4.  Psesentation         ....  5542 

6.  Notice  of  Dishonour      .         .         .  5543 
fi.  Liability  ON  .....  5545 

7.  Interest  on   .         .         .         ,         ^  5543 

8.  Property   in   Hundi  and   Forged 

Hindis 5548 

9.  Jokhmi  Hundi         «...  6659 
10.  Payment  to  wrong  person      .         .  6551 

^ee  Evidence— Civil  Cases— Accounts 
AND   Account   Books. 

I.  Ii.  R.  16  All.  157 
L.  R.  21  I.  A.  e 
See  Fraud — Effect  of  Fraud. 

I.  Ii.  R.  24  Calc.  533 


HUNDI— cjwfef. 

See  Negotiable   Instruments. 

See  Stamp  Act,  1869,  s.  20. 

I.  L.  R.  4  Calc.  259 

See  Stamp  Act,  1879,  s.  3. 

I.  L.  R.  8  Calc.  284 

I.  Ii.  R.  13  AIL  66 

I.  Ii.  R.  14  Mad.  32 

See  Stamp  Act,  1879,  s.  10. 

I.  Ii.  R.  2  Mad.  173 

dishonour  of— 

See  Bond         .      I.  L.  R.  20  Bom.  791 
See    Hindu  Law — Contract — Bills  of 


Exchange 


2  W.  R.  214 
12  C.  Ii.  R.  333 


endorsement  of,  by  debtor. 

See  Limitation  Act,  s.  20. 

I.  Ii.  R.  19  All.  307 

—  execution  of — 


See  Stamp  Act,  s.  16. 

I.  Ii.  R.  19  Bom.  635 


—  payable  at  sight — 

See  Negotiable       Instruments      Act, 
(XXVI    OF    1881),  ss.  30,  39. 

12  C.  W.  N.  644 

—  suit  on — 


See  Evidence — Civil  Cases — Second- 
AHY  Evidence — Unstamed  and  Un- 
ke«istred  Documents. 

I.  L.  R.  18  Bom.  369 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action — Negotiable 
Instruments. 

See  Limitation  Act,  1877,  s.  14. 

I,  Ii.  R.  20  Bom.  133 

See  Onus  of  Proof — Documents  relat- 
ing to  Loans,  etc. 

I.  Ii.  R.  1  Bom.  295 

See  Principal  and  Surety — Discharge 
OF  Surety    .         .      7  B.  L.  R.  535 

See  Principal  and  Surety—  Liability 
OF  Surety       .         .     4  C.  L.  R.  145 

See  Stamp  Act,  s.  34. 

I.  Ii.  R.  18  Bom.  369 

1.  LAW  APPLICABLE  TO. 

1.  Application  of  English  law — 

Analogy  hetiveen  hundi  and  bill  of  exchamjc.  Where 
the  analogy  between  native  hundi  and  Encrlish 
bills  of  exchange  is  complete,  the  English  law  is 
to  be  applied.  Sumboonauth  Ghose  v.  Joddo- 
nathChatterjee        .        .         .2  Hyde  259 
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SXTNDl-contd. 


2.  ACCEPTANCE. 


1. 


Communication  of  accept- 
ance to  holder  and  drawer — Omission  by 
drawee  to  notify  non-acceptance.  An  insolvent  firm 
had  drawn  certain  hundis  on  the  plaintiffs  payable 
to  the  defendant.  The  defendant  had  endorsed  them 
to  one  M.  The  plaintiffs'  Bombay  firm  was  the 
agent  of  M,  and  M  accordingly  sent  the  hundis  to 
the  plaintiffs,  as  his  agents,  for  realization.  The 
hundis,  however,  were  dishonoured,  and  M  there- 
upon returned  them  to  the  defendant,  and  received 
their  value  from  the  defendant,  who  in  this  suit 
now  sought  to  set  off  the  amount  so  paid  by  them 
against  the  claim  of  the  plaintiffs.  It  was  contend- 
ed that  the  plaintiffs  were  not  liable,  as  there  Was 
no  proof  that  the  hundis  had  been  accepted  by  them, 
it  not  having  been  shown  that  the  acceptance  had 
been  communicated  to  31,  the  owner  of  the  hundis, 
and  that  until  such  communication  the  plaintiffs 
were  at  liberty  to  cancel  their  acceptance.  Held, 
that  the  acceptance  by  the  plaintiffs  was  complete  ; 
and  that  the  defendant  was  entitled  to  the  set-off 
claimed.  ,  The  hundis  had  come  to  the  plaintiffs  for 
acceptance  on  the  28th  October  1884,  and  their  non- 
acceptance  had  not  been  notified  to  M  on  the  3rd 
November.  That  would  be  an  unreasonable  period 
during  which  to  hold  the  hundis  in  dvbio.  On  the 
30th  October  the  plaintiffs  had  stated  by  letter 
to  the  drawer's  firm  that  the  hundis  had  been 
accepted.  That  meant  that  all  things  had  been  done 
to  make  the  acceptance  complete.  The  absence  of 
entries  in  the  plaintiffs'  book,  with  reference  to  the 
hundis,  afforded  no  inference  that  they  were  not 
accepted.  Semble :  A  communication  of  accept- 
ance to  the  drawer,  or  to  a  previous  holder,  binds 
the  acceptor  as  well  as  a  communication  to  the 
present  holder,  inasmuch  as  the  acceptance  enures 
for  the  benefit  of  them  as  well  as  for  the  actual 
holder,  and  the  primary  contract  is  between  the 
drawer  and  the  acceptor.  Pragdas  Thakurdas  v. 
DowLATRAM  Nanuram  .     I.  L.  R.  11  Bom.  257 


2. 


—    Acceptance    of    hundi    as 


conditional  or  absolute  payment.  In  a  suit 
for  the  amount  due  on  account  of  goods  sold  and 
delivered  and  money  lent,  the  defence  was  that 
plaintiff  had  accepted  hundis  in  discharge  of  the 
debt  and  was  in  consequence  debarred  from  suing 
on  the  original  consideration,  and  that  his  rl^pedy  , 
if  he  had  one,  was  on  the  hundis.  It  was  also  con- 
tended that  the  hundis  had  been  accepted  as  cash 
payment,  in  consideration  of  a  discount  of  2^  per 
cent,  and  that,  in  consequence,  plaintiff  had  no 
cause  of  action,  either  on  the  original  debt  or  upon 
the  hundis,  as  he  had  taken  the  risk  of  the  latter 
being  dishonoured  by  the  drawee.  Held,  that  it  is  a 
question  of  fact,  with  regard  to  promissory  notes  or 
bills  or  hundis,  whether  the  parties  intended  them  to 
operate  as  absolute  or  conditional  payment,  and  the 
presumption  is  that  the  effect  of  giving  and  taking  a 
note  or  bill  is  that  the  debt  is  conditionally  paid. 
HeldySilso,  on  the  evidence,  that  plaintiff  had  accept- 
ed the  hundis  unconditionally,   and  was,  in  conse- 
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quence,  precluded  from  suing  on  the  original  debt. 
Jambu  Chetty  v.  Palaniappa  Chettiar  (1902) 

I.  li.  R.  26  Mad.  62  e 


3.  ENDORSEMENT. 


1. 


Necessity  for    endorsement 


— Hundi  given  for  particular  purpose — Hundi  pay- 
able  to  order.  A  party  who  receives  a  hundi  for  a 
particular  purpose  must  apply  the  same  accordingly, 
and  neither  he  nor  any  third  party  know  ing  the  facts 
can  by  afterwards  receiving  the  amount  detain  the 
same  from  the  principal.  Quaere  :  Whether  a  hundi 
made  jjayable  "to  order"  is,  according  to  Hindu 
law  £i,nd  the  custom  of  native  merchants,  negotiable 
without  a  written  endorsement  by  the  payee.     Raj- 

ROOPRAM  V.  BUDDOC 

1  Ind.  Jur.  O.  8.  93  :  1  Hyde  156 

2. Assignment      of 

hundi — Bills  of  Exchange  Act,  V  of  1866.  A  hundi 
which  contains  a  direction  on  sufficient  considera- 
tion to  the  drawee  and  accepted  by  him  is  within  the 
terms  of  the  Bills  of  Exchange  Act,  and  such  a  docu- 
ment is  assignable  without  am'  regular  form  of 
endorsement  if  sufficient  cause  appears  in  the  hand- 
writing of  an  endorser  to  indicate  an  intention  to 
assign  it.     East  India  Bank  v.  Vullie  Coolwanv 

[1  Ind.  Jur.  N".  S.  247 

3. Proof  of  endorsement — Power 

of  endorser  to  sue.  Where  a  hundi  had  been  en- 
dorsed to  j)urchasers  who  subsequently  returned  it 
to  the  endorsers,  it  was  held  by  the  Appellate  Court 
(Steer,  J.,  dissentiente)  that  the  Judge  ought  not  to 
have  decided  against  the  endorser's  claim  b^ecause  he 
had  not  proved  that  the  note  had  been  endorsed 
back  to  him.  The  Court  would  assume  from  his 
possession  that  he  had  a  right  to  it,  unless  the 
contrary  were  shown.  Byjnath  Sahoo  v.  Bach  a. 
RAM     .       .     1  Ind.  Jur.  N".  S.  76  :  5  W.  H.  86 


4. 


Cancelment  of  endorsement 


— Endorsee  for  purposes  of  collection,  liability  of. 
An  endorsee  for  purposes  of  collection  of  certain 
hundis,  \inder  the  circumstances,  ordered  to  cancel 
such  endorsement  and  to  re-deliver  the  hundis  to  the 
endorser.  Such  an  endorsee  not  having  received  the 
amount  of  the  hundis.  was  held,  under  the  cir- 
cumstances, not  liable  to  be  sued  for  the  value 
thereof.    Cyanee  Ram  v.  Palee  Ram  2  N.  W.  73 


6. 


Suit     after    endorsement — 


Bill  payable  to  depositors — Member  of  joint  familjf. 
A  hundi  payable  to  the  depositor  is  only  payable 
to  the  drawer  or  his  endorsee.  When  the  drawer 
and  his  brother  are  members  of  an  undivided  Hindu 
family,  it  may  be  pre8ume<l  that  the  latter  is 
entitled  to  act  for  the  former.  X'kmkt  Doss  v. 
BuNARDSSEE  RoY     .         .         W.  R.  1864.  26a 

6.  Suit  by  endortiee 

against  acceptor — Notice  not  to  discount^  Bfftet  of 
— Bo7id  fide  holder  for  valuafAe  consideraiion, — ^To 
an  action  by  the  endorsee  against  the  acceptor  of  a 
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hundi,  the  defence  was  a  certain  verbal  contract 
between  acceptor  and  payee  of  whicb  the  plaintiff 
had  notice  ;  and  that  by  the  custom  of  shroffs  the 
defendant  was  exonerated  by  such  notice.  Heldy 
that  it  is  the  custom  of  shroffs  to  make  enquiries 
of  the  acceptors  of  hundis  before  disco\inting  them. 
That  a  mere  notice  by  the  acceptor  not  to  discount 
does  not  affect  his  liability  to  a  person  who  takes  a 
hundi  bond  fde  and  for  valuable  consideration  after 
such  notice.     Khoshal  Chund  v.  Luchmee  Chund 

Burke  O.  C.  151 


7. 


Shahjoge  hundi 


Endorsee  for  realization — Effect  of  such  endorsement 
— Maintainability  of  a  suit  by  such  endorsee  for  rea- 
lization— Delivery,  title  by — Negligence — Payment  to 
wrong  'person — Forged  signature — Hundi  made  over 
to  servant  far  realization,  effect  of — Estoppel.  A 
hundi  payable  to  Shahjoge  (to  the  respectable  holder) 
was  endorsed  by  the  drawer  "  hundi  sent  for  realiza- 
tion by  0  (drawer)  to  B  of  Calcutta  (plaintiff)," 
and  sent  by  him  to  the  plaintiffs.  The  plaintiffs 
handed  the  hundi  to  one  8,  the  plaintiffs'  jemadar 
who  had  been  in  the  habit  of  taking  hundis  on  their 
behalf  for  acceptance  and  payment,  to  be  taken  by 
him  to  the  defendants  for  acceptance.  8  took  the 
hundi  to  the  defendants,  but  subsequently,  one 
R,  who  had  no  authority  from  the  plaintiffs  to 
receive  payment,  acting  on  information  either 
from  8  or  from  some  other  source,  represented 
himself  to  the  defendants  as  a  jemadar  of  the 
plaintiffs,  wrongfully  obtained  the  hundi  from 
the  defendants,  forged  the  plaintiffs'  signature 
to  it,  and  obtained  payment.  The  defendants, 
before  such  payment,  had  made  no  inquiries  as 
to  the  position  or  respectability  of  R,  and  paid 
the  hundi  on  the  faith  of  the  forged  signature. 
Hddf  that  such  an  endorsement,  coupled  with 
the  delivery  of  the  hundi,  entitles  the  plaintiffs 
to  sue  for  and  receive  payment  of  the  hundi  from  the 
acceptors,  though  as  between  the  drawer  and  the 
plaintiffs  the  latter  are  mere  agents  or  parties  with  a 
defeasible  title.  Such  an  endorsement  is  in  the 
nature  of  a  restrictive  endorsement,  giving  the- 
endorsee  the  right  to  receive  payment  of  the  hundi 
and  if  necessary  to  sue  the  acceptor  for  the  amount, 
but  not  to  transfer  his  rights  as  endorsee  to  anybody 
else  ;  any  defence  which  Avould  be  available  to  the 
acceptor  against  the  drawer  would  be  available 
against  the  endorsee.  A  hundi  payable  shahjoge  is 
only  payable  to  the  respectable  holder,  and  is  not  the 
same  as  a  hun,di  payable  to  bearer.  Thakurdass  v. 
Futteh  Mull,  7  B.  L.  R.  275,  referred  to.  The 
hundi  continued  to  be  shahjoge  even  after  such 
endorsement.  Qones  Dass  v.  Luchmi  Narayan, 
1.  L.  R.  18  Bom.  570,  referred  to.  Held,  also, 
that  the  plaintiffs  were  entitled  to  claim  the  amount 
of  the  hundi  from  the  defendants,  unless  they  were 
guilty  of  such  negligence  or  carelessness  as  would 
estop  them  from  disputing  the  validity  of  the  pay- 
ment  to  R.  Also  that,  even  if  8  colluded  viith  R 
and  fraudulently  obtained  payment  from  defendants, 
there  was  no  negligence  on  the  part  of  the  plaintiffs, 
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in  entrusting  the  hundi  to  8.  Even  if  such  an  act 
was  negligent,  the  negligence  was  not  so  immediately 
conducive  to  the  payment  of  the  hundi  as  to  estop 
the  plaintiffs  from  saying  that  R  had  no  authority 
from  them  to  receive  payment  and  that  the  pay- 
ment had  not  been  made  to  them,  Robarts  v. 
Tucker,  16  Ad.  ds  El.  560 ;  Bank  of  Ireland 
v.  Trustees  of  Evans  Charities  in  Ireland,  5 
H.  L.  Cas.  389 ;  Arnold  v.  The  Cheque  Bank, 
1  C.  P.  D.  578  ;  Mayor,  etc..  Merchants  of  the  Staple 
of  England  v.  Bank  of  England,  21  Q.  B.  D. 
160,  and  Bank  of  England  v.  Vagliano  Bros.,  [1891} 
A.  C.  107,  referred  to.  Qucere :  Whether  such 
a  hundi  would  not,  before  acce})tanee,  pass 
merely  by  delivery  to  a  respectable  holder.  Goursi- 
mull  V.  Dhansuk  Das,  7  B.  L.  R.  289,  foot-note, 
and  Thakurdass  v.  Futteh  Mull,  7  B.  L.  R.  275, 
referred  to.  Bhututbam  v.  Hari  Prig  Coach 
(1900) 5  C.  W.  N.  313 


4.  PRESENTATION. 

Time      for      presentation — 


Hundi  payable  on  arrived — Liability  of  drawee — 
Time  of  presentation — The  custom  of  akhoiteej  at 
Jeypore — Negotiable  Instruments  Act  {XXVI  of 
1881),  8.  61.  A  hundi  was  drawn  in  Calcutta 
upon  a  firm  at  Jeypore,  and  made  payable  on 
arrival  at  the  place.  The  hundi  reached  Jeypore  on 
the  5th  April,  but  was  not  presented  for  payment 
until  the  29th  of  that  month,  when  it  was  dishon- 
oured, and  soon  after  the  drawee's  firm  became  in- 
solvent. Held,  that  the  hundi  was  presented  within 
reasonable  time,  and  the  delay  ^^hich  occurred  in 
its  presentation  did  not  absolve  the  drawers  from 
liability.  In  considering  the  question  whether  a 
hundi  has  been  presented  within  reasonable  time, 
regard  should  be  had  to  the  situation  and  interests 
of  both  drawer  and  payee  and  to  the  distance  of  the 
place  where  the  hundi  is  drawn  from  that  where  it  is 
to  be  accepted.     Mutty  Lall  v.  Chooemfll 

I.  Ii.  R.  11  Calc.  344 


2. 


Reasonable  time- 


Question  of  time  of  presentation — Drawer  without 
assests  in  hands  of  drawee.  Presentation  for  accept- 
ance within  reasonable  time  is  a  condition  precedent 
to  a  right  of  action  on  a  bill  or  hundi  pa3'able  after 
sight.  AVhere  the  drawer  had  not  assets  in  the  hands 
of  the  drawee  at  or  subsequent  to  the  date  of  the 
hundi  : — Held,  that  the  question  of  presentation 
wthin  reasonable  time  was  immaterial.  Ninkund 
Anantapa  v.  Menshi  Apuraya 

I.  Ii.  B.  10  Bom.  846 


3. 


Presentation       by 


purchaser.  A  purchaser  is  bound  to  present  a  hundi 
for  payment  within  a  resonable  time.  Gopal  Dass 
V.  Seeta  Ram     ....        3  Agra  268 

4.   Suit      by     holder 

and  indorsee  against  payee  and  indorser — Local 
usage  as  to  presentment — Usage  of  presentment  at 
Bushire — Negotiable    Instruments    Act    {XXVI    of 
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1881),  ss.  70,  71,  75,  and  1'37.  The  plaintiff  as 
holder  and  indorsee  of  a  hundi  drawn  on  one  H  of 
Bushire  sued  defendant  as  payee  and  indorser  to 
recover  R  1,193-4  on  a  hundi  which  had  been  dis- 
honoured by  the  acceptor.  It  was  found  by  the 
Court  (i)  that  the  local  usage  at  Bushire  was 
to  present  the  hundi  for  payment  at  the  bank,  and 
for  the  acceptor  to  call  at  the  bank  at  due  date  and 
effect  settlement ;  (ii)  that  the  hundi  in  question  was 
presented  for  payment  to  the  authorized  agent  of 
-the  acceptor  at  the  bank  on  the  due  date  ;  (iii)  that 
the  said  agent  refused  payment  and  informed  the 
bank  that  the  acceptor  would  not  pay  the  hundi.  It 
-was  argued  that  presentment  at  the  bank  was  not 
good  presentment  having  regard  to  ss.  70,  71,  and  137 
of  the  Negotiable  Instruments  Act  (XXVI  of  1881). 
Held,  that  the  local  usage  made  the  presentment  a 
good  presentment.     Imperial  Bank  of  Persia  v. 

FaTTECHAND     KHUBCHA^D 

I.  L.  R.  21  Bom.  294 

5.  NOTICE  OF  DISHONOUR. 

1. Reasonable  notice — Custom — 

English  law-  A  purchaser  is  bound  to  give  reason- 
able notice  of  dishonour,  that  is,  Avdthm  the  time 
within  which  it  is  ordinarily  given  according  to  the 
custom  of  the  merchants  and  bankers  of  the  district, 
not  the  immediate  notice  required  by  English  law  in 
-cases  of  bills  of  exchange.     Gopal  Dass  v.  Seetaram 

3  Agra  268 

2.  , .    Custom — English 

law.  Although  the  English  law  of  prompt  notice 
by  return  of  post  does  not  apply  to  cases  of  native 
hundis  drawn  by  natives  upon  natives  and  endorsed 
by  natives,  yet  reasonable  notice'  of  dishonour  is 
essential.  Radha  Gobind  Shaha  v.  Chunder 
Nath  Dass  Shaha      .         .         .       6  W.  R.  301 

See    SuMBHOONAUTH    Ghose    v.    Juddunauth 
Chatterjee        .....     Cor.  88 


3. 


Hundi  drawn  by 


a  manager  of  Hindu  family — Liability  of  member 
of  family — Notice  of  dishonour  to  the  drawer — 
Negotiable  Instruments  Act  {XXVI  of  1881), 
s.  30.  The  Negotiable  Instruments  Act  (XXVI  of 
1881),  in  the  absence  of  local  usage  to  the  contrary, 
applies  to  hundis.  A  member  of  a  Hindu  family 
whom  it  is  sought  to  make  liable  by  suit  on  a  hundi 
drawn  by  the  manager  of  the  family  is  entitled  to 
urge  that  no  notice  of  dishonour  had  been  given  to 
the  manager  (drawer)  so  as  to  make  the  latter 
liable  under  s.  30  of  the  Negotiable  Instruments 
Act.     Krishnashet  v.  Hari  Valji  Bhatye 

I.  Ii.  R.  20  Bom.  488 

4. Custom — English 

law.  As  regards  notice  of  dishonour  in  connection 
-with  hundi  transactions  amongst  natives  of  this 
country,  although  the  strict  rules  of  English  law  as 
to  the  time  within  which  service  of  such  notice 
must  be  made  do  not  apply,  yet  the  endorsee  is 
iDOund  to  give  the  endorser  notice  ^vithin  a  reason- 
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able  time  of  his  intention  to  come  upon  him,  so  as 
to  enable  the  latter  to  take  the  necessary  steps  for 
his  own  protection.  The  question  as  to  what  is 
reasonable  notice  is  to  be  settled  by  local  custom  ; 
and  where  a  party  has  been  prejudiced  by  the  want 
of  such  notice,  this  is  to  be  taken  into  consider- 
ation.     Anunt  Ram  Aquewaixa  v.  Nuthall 

21  W.  H.  62 


5. 


English       law- 


Non-payment  of  hundi.  Although  the  strict  rules  of 
Enghsh  law  as  to  bills  are  not  applicable  to  hundis, 
notice  of  dishonour  or  non-payment  must  be 
given  Avithin  reasonable  time  to  enable  the  drawee  or 
endorsee  to  protect  himself  against  the  claims  of 
subsequent  endorses.  Tulshi  Shahu  v.  Nursivo. 
RAM  .         .         .         .  12  O.  Ii.  R.  333 


e. 


Demand  of  a  peth 


— Notice  to  endorser.  In  order  to  charge  the  En- 
dorser of  a  dishonoured  hundi,  the  holder  must  give 
reasonable  notice  of  such  dishonour  to  the  endorser 
he  seeks  to  charge.  The  demand  of  a  peth  cannot  be 
deemed  to  be  equivalent  to  a  notice  of  dishonour. 
Megraj  Jagannath  v.  Gokaldas  Mathubadas 

7  Bom.  O.  C.  137 

7. Hundi      inadmissible       in 

evidence  for  want  of  Stamp — Independent 
admission  of  loan — Suit  on  the  original  constdera^ 
tion.  In  a  suit  based  on  the  consideration  indepen- 
dently  of  a  hundi,  it  is  not  necessary  to  prove  notice 
of  dishonour.  Krispnaji  Narayan  Parkhi  v. 
Rajmal  Manikchand  Marwadi 

I.  L.R.24Bom.  360 


8. 


Sufficiency  of  notice — Prin- 


cipal and  agent — Custom — Delay  in  giving  notice 
The  drawers  of  a  hundi  in  favour  of  the  plaintiff  at 
Dacca  (where  all  the  parties  to  the  hundi  lived)  were 
held  not  liable  on  proof  that  they  were  the  gomastahs 
of  the  acceptor,  that  they  had  no  interest  in  the 
hundi,  and  that,  according  to  custom  in  Dacca, 
where  the  hundi  was  drawn  and  accepted,  agents 
under  such  circumstances  are  not  liable,  although 
the  agency  does  not  appear  on  the  hundL  They 
were  also  held  discharged  from  liability,  notice  of 
dishonour  not  having  been  served  on  them  till  ten 
months  after  the  due  date  of  the  hundi.  Hari 
Mohan  Bysak  v.  Krishna  Mohan  Bysak 

9  B.  L.  R.  Ap.  1:  17  W.  R.  442 


9. 


Promise    to    pay 


endorsed  on  hundi — Waiver  of  notice.  A  promise 
to  pay  endorsed  upon  a  hundi  after  it  had  been 
dishonoured,  though  not  amounting  to  a  waiver  of 
notice,  was  held  to  be  good  and  sufficient  evidenoe 
that  the  endorser  had  received  notice  that  the  bill 
had  been  dishonoured.     Ali  v.  Gopal  Dass 

IS  W.  R.  420 

s.o.  before  remand,  Gopal  Das  v.  Ali 

3  B.  Ii.  R.  A.  C.  198 


10. 


Damage  to  parties  liable  by 


omission  to  give  notice — Formal  tcritten  notice 
— Suit  on  hundi.     Previous  formal  written  notice  of 
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dishonour  of  a  hundi  is  not  necessary  before  suit 
brought,  unless  it  can  be  shown  that  the  parties 
charged  have  been  prejudiced  by  such  omission. 
GovESD  Ram  Makwaky  v.  Mathoora  Sabooya 

I.  Ii.  R.  3.  Calc.  339 :   1  C.  L.  B.  429 


11. 


Suit  on   hundi 


Negotiable  Instruments  Act  {Act  XXVI  of  1881), 
88.  93,  94,  98  (c).  In  the  absence  of  any  local  usage 
to  the  contrary,  it  is  just  and  equitable  that  the  doc- 
trine of  notice  of  dishonour  propounded  in  the 
Negotiable  Instruments  Act  (XXVI  of  1881)  should 
be  applied  to  a  hundi  in  the  vernacular,  the  "reason- 
able time  "  Avithin  which  such  notice  is  to  be  given 
being  determined  according  to  the  circumstancea  of 
the  case.  Held,  therefore,  that  where  the  holder 
of  such  a  hundi,  which  had  been  dishonoured,  sued 
the  prior  endorsers  on  it,  without  having  given  them 
such  notice  and  did  not  prove  that  they  could  not 
suffer  damage  for  want  of  such  notice,  the  suit  must 
fail.     MoTi  Lal  v.  Moti  Lal   .   I.  L.  R.  6  All.  78 


12. 


Notice    of      dis- 


honour to  drawer,  where  drawee  has  failed  to  accept. 
S.  94  of  the  Negotiable  Instruments  Act  (XXVI  of 
1881)  recognises  that  the  person  to  whom  notice 
of  dishonour  is  given  should  be  informed,  not  only 
that  the  instrument  has  been  dishonoured,  and  in 
what  way,  but  also  that  he  will  be  held  liable 
thereon.  So,  where  a  drawee  of  a  bill  of  exchange 
does  not  accept  it,  though  the  drawer  is  primarily 
liable,  the  payee  should  give  notice  of  dishonour 
to  the  drawer.  Jambu  C^etty  v.  Palaniappa 
Chettiar  (1902)      .       .     I.  L.  R.  26  Mad.  526 

13, Negotiable  In- 
struments Act  {XXVI  of  1881),  ss.  30,  93,  98— 
Liability  of  drawer.  In  order  to  make  the  drawer 
of  a  hundi  liable  in  case  of  dishonour  b}'  the  drawee 
or  acceptor  thereof,  it  is  necessary  for  the  plaint- 
iff to  show  that  due  notice  of  dishonour  was 
given  to  the  drawer,  or  that  he  (the  drawer)  did 
not  suffer  any  damage  for  want  of  such  a  notice. 
Krishnashet  Bin  Ganshet  Shetye  v.  Hari  Valji 
Bhatye,  I.  L.  R.  20  Bom.  488,  and  Moti  Lal  v.  Moti 
Lal,  I.  L.  R.  6  All.  78,  referred  to.  Amiruddi 
Bepari  v.  Bahadoor  Khan  (1903) 

I.  L.  R.  30  Calc.  977  ;  s.c.  7  C.  W.  K".  878 


1. 


6.  LIABILITY  ON. 

Usage  of  shroffs—  Comidera- 


Hon — Dishonour  of  hundi — Holder  for  value.  The 
plaintiff,  as  agent  and  banker  of  an  Ajmir  constitu- 
ent, received  a  hundi  for  collection,  and  on  its  ac- 
ceptance by  the  drawee,  credited  the  Ajmer  con- 
stituent with  the  amount  as  of  the  date  when  the 
hundi  would  become  payable.  Held^  that,  as  be- 
tween the  plaintiff  and  the  Ajmir  constituent,  the 
plaintiff  upon  such  credit  in  account  being  given, 
became  a  holder  for  value.  Held,  also,  that,  the 
hvmdi  being  dishonoured  at  due  date  by  the  drawee, 
the  plaintiff  was  justified,  by  the  usage  of  shroffs, 
in  treating  the  Ajmir  constituent  as  still    entitled 


HUWDI— cowW. 

6.  LIABILITY  ON— corrfi- 

to  credit  for  the  amount,  and  himself  as  a  holder 
for  value.  Held,  also,  that,  as  between  the  Ajmir 
constituent  and  the  first  indorser  (the  defendant 
and  appellant)  the  giving  by  the  Ajmir  constituent 
to  the  defendant  of  another  hundi  Avhich  ^^  as  never 
presented  in  Bombaj'  for  acceptance  or  paj^ment 
^vas  a  consideration  for  the  endorsement  by  the 
defendant  to  the  Ajmir  constituent  of  the  hundi 
sent  by  the  latter  to  the  plaintiff  and  sued  on 
by  him.  Mulchand  Joharimal  v.  Suganchand 
Shivdas     .         .         .         .     I.  Ii.  R.  1  Bom.  23 

Affirming  the  decision  in  Suganchand  Shivdas  v. 
MuLCHAND  Joharimal       .         .        12  Bom.  113 


2. 


Notice  of    dishonour — Nego- 


tiable Instruments  Act  {XXVI  of  1881),  s.  61— 
Presentment  of  hundi — Indemnity -bond.  In  a  suit 
on  an  indemnity-bond  executed  by  way  of  collateral 
sectirity  by  the  maker  of  six  hundis,  it  appeared  that 
three  of  the  hundis  were  paid,  and  when  three  which 
were  unpaid  were  presented  to  the  maker,  he  did  not 
at  once  insist  upon  want  of  notice  of  dishonour  or  on 
non-presentment  as  a  ground  of  discharge.  Held, 
that,  since  the  defendant  did  not  prove  that  the 
drawee  had  effects  of  his  to  meet  the  hundis  on  pre- 
sentment or  that  he  had  sustained  damage  by  reason 
of  the  want  of  notice  of  dishonour,  the  plaintiff  was 
entitled  to  a  decree.     Shanmugan  v.  Chinx asami 

I.  Ii.  R.  14  Mad.  470 

3.  Liability  of  drawer,  accept- 
or, and  indorsee — Separate  contnict- — Decree 
against  one  without  satisfaction.  The  drawer, 
acceptor,  and  intermediate  endorsers  of  a  hundi 
which  is  dishonoured  are  all  liable  to  the  holder,  but 
their  liability  is  not  joint  as  it  arises  out  of  different 
contracts,  and  a  decree  qbtained  against  any  one  of 
them  without  satisfaction  cannot  be  pleaded  as  a  bar 
to  a  suit  against  any  other  of  them.  Abdoor 
Ruhman  v.  Gunxesh  Lall^  23  W.  R.  444 

4.  Defendants  not  all  resident 


in  jurisdiction— Parfte« — Act  XXIII  of  1861, 
8.  4 — Bankruptcy  of  acceptor.  In  a  suit  on  a  hundi 
pa3rable  at  Calcutta,  the  acceptor  there  having  be- 
come bankrupt  before  the  hundi  reached  maturity,^ 
brought  by  the  holder  in  the  place  where  the  hundi 
was  drawn  against  the  two  partners  of  the  firm  that 
drew  the  hundi,  and  also  the  acceptor,  who  resided 
at  the  time  of  suit  beyond  the  local  jurisdiction 
of  the  Court  passing  the  decree,  the  lower  Appel- 
late Court  having  dismissed  the  suit  on  the  ground 
that  the  Court  of  first  instance  could  not,  without 
the  sanction  provided  by  s.  4  of  Act  XXIII  of 
1861,  pass  a  decree  against  the  defendant  who 
resided  beyond  its  jurisdiction : — Held,  following 
the  English  law,  that  it  was  not  necessary  to  sue  the 
bankrupt  defendant,  and  that  the  holder  of  a  hundi 
is  not  bound,  in  the  event  of  its  dishonour,  to  sue 
all  the  parties  liable  under  it,  but  may  select  any  one 
or  more  of  them.     Basant  Ram  v.  Kolahal 

I.  Ii.  R.  1  All.  382. 
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5. 


6.  LIABILITY  ON— confti. 


Cause    of 


on 
on 


_     action — Suit 

hundi — Inability    to   discover    drawer.     Wliere, 

account  of  a  loan  of  R800,  the  lender  gave  the 
borrower  two  hundis  for  R  1,500  and  took  away 
R693-7  as  discount  for  B700,  and  the  borrower, 
being  unable  to  discover  the  drawer  of  the  hundis, 
sued  the  lender,  not  on  the  hundis,  but  on  two 
alleged  loans  of  R800  and  R693-7,  respectively  :— 
Held,  that  the  only  right  of  action  left  to  the  bor- 
rower was  on  the  hundi  themselves.  Ram  Lal 
Sircar  v.  Gopal  Doss      .         .  7  "W.  E.  154 


6. 


Duplicate   of  lost 

and    received.     The 

at 


hundi — Suit  for  money  had 
plaintiff  obtained  a  hundi  from  a  banker,  J5, 
Baluchar  for  a  certain  amount  drawn  upon  the  firm 
of  the  latter  at  Calcutta.  Afterwards  on  her  repre- 
senting to  B  that  she  had  lost  the  hundi,  B  granted 
the  plaintiff  a  duplicate,  in  the  body  of  which  it  was 
stated  that  if  the  original  had  been  accepted  before 
presentation  of  the  duplicate,  the  latter  was  to  be- 
come null  and  void.  The  duplicate  was  presented 
to  the  agent  of  B  at  Calcutta,  and  payment  was  re- 
fused on  the  ground  that  the  original  had  been 
presented  and  accepted  and  pa'd  in  due  time.  Held, 
that  the  plaintiff  had  no  cause  of  action  against  B 
for  non-payment  of  the  duplicate  hundi,  nor  for 
money  had  and  received  on  account  of  the  original 
consideration  having  failed.  Indur  Chandra 
Dfgak  v.  Lachmi  Bibi 

7  B.  L.  R  682  :  15  W.  R.  501 


7. 


Accommodation  hill— Travs- 

-Liahility  of   party    accommodated. 


ferees  for  value- 

P  drew  a  hundi  on  S  (which  S  accepted  for  P's 
accommodation),  which  he  transferred  for  value  to 
B,  who  transferred  it  for  value  to  C,  who  transferred 
it  fo^  value  to  B  N  Sit  R's  request,  and  on  his  behalf 
presented  the  hundi  to  S  for  payment,  and  S  paid 
it.  Held,  that  S  was  entitled  to  recover  the  amount 
of  the  hundis  from  P,  but  not  from  N.  Reynolds  v. 
Doyle,  2  Scotfs  N.  R.  45,  referred  to.  Nand  Ram 
V.  SiTLA  Prasad.     Ram  Prasad  v.  Sitla  Prasad 

I.  L.  R.  5.  AH.  484 


8. 


Stolen  hundA—Shah  jog  hundi 


endorsed  to  a  particular  person — Payment  by 
drawee  loithout  enquiry  to  wrong  person — Liability 
of  drawee  to  lawful  owner  of  hundi — Conversion — 
Trover.  On  the  8th  December  1893,  the  plaintiff  at 
Sholapur  having  brought  a  shah  jog  hundi,  there 
drawn  upon  the  defendants  in  Bombay,  endorsed 
to  R  and  sent  it  by  post  to  him  for  collection.  In 
course  of  its  transmission  it  was  stolen,  and  the  name 
of  R  was  expunged,  and  another  name,  viz.,  that  of 
D,  was  substituted.  On  the  9th  December  1 893,  the 
hundi  was  presented  for  payment  to  the  defendants 
in  Bombay  by  a  person  giving  his  name  as  D,  and  the 
defendants  paid  it  without  inquiry  as  to  the  respon- 
sibility or  position  of  the  person  to  whom  they  paid 
it.  The  plaintiff  sued  the  defendants  for  the  value 
of  the  hundi.  Held,  (i)  that  the  defendants  were 
guilty  of  conversion  of  the  hundi,  and  were  liable  to 
the  plaintiff,  the  lawful  owner  thereof,  in  trover ; 


BJJNT>l—contd. 

6.  LIABILITY  ON— cowcW. 

(ii)  that  the  hundi  continued  to  be  shah  jog  after 
being  indorsed  to  a  particular  person.  Ganesdas 
Ramnaeayan  v.  Lachminarayax 

I.  L.  R.  18  Bom  570 

®- Hundi  payable  at  fixed  date 

— Dishonour  by  non-acceptance — Cause  of  action — 
Right  of  suit— Negotiable  Instruments  Act  {XXVI 
of   1881).      On  14th  April  1889.  the  defendant  at 
Gwalfor  drew  a  hundi  for  R  2,500  on  his  firm  at 
Bombay  in  favour  of  D  payable  forty-five  days  after 
date.     It  was  subsequently  indorsed  at  Gwalior  by 
D  to  the  plaintiff  at  Cawnpore,   who  sent  it  to  the 
Bank  of  Bombay  at  Bombay  for  collection.     It  was 
to  become  payable  on  the  Iht  June  1889,  but  on  the 
23rd  April  1889  the  bank  presented  it  to  the  defend- 
ant's firm  at  Bombay  for   acceptance,  which  was 
refused.     The  bank  thereupon  returned  it  to  the 
plaintiff  at  Cawnpore,  and  it  was  never  presented  for 
payment.     In  a  suit  brought  on  the  hundi,  the  de- 
fendant contended  that  the  hundi  being  paj-able  at  a 
fixed  date,  and  not  having  been  presented  for  pay- 
ment when  due,  no  cause  of  action  had  arisen  to  the 
plaintiff.  Held,  (i)  that  dishonour  by  non-acceptance 
of  a  hundi  payable  at  a  fixed  date  gives  an  imme- 
diate cause  of  action  against  the  drawer,  and  there 
is  no  need  to  wait  until  the  maturity  of  the  hundi 
or  to  present  it  for  payment ;  (ii)  that   under   the 
Negotiable    Instruments   Act  (XXVI  of  1881)  the 
dishonour  of  a   hundi   by  non-acceptance  consti- 
tutes now,  as  it  has  always  done,  part  of  the  cause 
of  action  in  a  suit  against  the  drawer.     Ram  Ravji 
Jambhekar  v.  Pralhaddas  Subkarn 

I.  Ij.  R.  20  Bom  133 


7.  INTEREST  ON. 


1. 


Usage  of  native  bankers — 

Hundis  drawn  payable  at  sight.  According  to  the 
usage  of  native  bankers  at  Moorshedabad,  interest  is 
claimable  on  hundis  drawn  at  1 11  days'  sight.  Dun- 
put  Singh  Doogar  v.  Jugut  Indur  Biinwarkb 
GoBiND  Deb      .         .         .         .        4  W.  R.  85 


8.  PROPERTY    IN    HUNDI    AND    FORGED 
HUNDIS. 

1.    Property  in  hundi  sent  to 

agent  for  realization.  /S  R,  the  plaintiffs' 
agents  in  Calcutta,  accepted  hundis  for  K  12,000 
drawn  upon  them  by  a  branch  house  of  the  plaintiffs* 
firm,  and  the  plaintiffs  at  different  times  sent  to 
S  R  hundis  amounting  in  value  to  R 11 ,400,  \»  ith  in- 
structions to  realize  them,  and  to  apply  the  proceeds 
towards  payment  of  the  R  12,000.  S  R  had  paid 
R7,000  of  this  amount,  and  they  had  realized  R  6,400 
out  of  the  Rll,400,  when  they  stopjHHi  payment. 
At  that  time  two  unmatured  hundis,  for  H 2,500 
each,  remained  in  their  hands,  and  these  they 
endorsed  over  to  the  defendant  after  maturity  in 
trust  for  their  creditors.  In  an  action  by  the  plaint- 
iff against  the  defendant  to  recover  the  two  hundis  : 


I 
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8.  PROPERTY  IN  HUNDI  AND  FORGED 
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— H€ld,tha,t  the  hundis,  having  been  sent  to  S  R  for 
the  special  purpose  of  enabling  them  to  meet  their 
acceptances  for  R  12,000,  remained  the  property  of 
the  plaintiffs,  subject  to  a  lien  of  /S  jB  of  R600. 
Hazari  Mull  Nahatta  v.  Sobagh  Mull  Duddha 

9  B.  li.  B.  1 

2.  Forged         hundi — Mercantile 

usage — Repayment  to  drawee  hy  holder.  According 
to  mercantile  usage  amongst  Hindus,  where  a  hundi, 
drawn  "  payable  to  owner  "  (shah  jogi),  is  paid  at 
maturity  by  the  drawee  to  the  shah  or  holder  of  the 
hundi,  and  such  hundi  afterwards  turns  out  to  be 
forged,  the  shah,  though  a  hona.  fide  holder  for  value, 
is  bound  to  repay  to  the  drawee  the  amount  of  such 
hundi  with  interest  from  the  date  of  payment,  pro- 
vided that  the  drawee  has  been  guilty  of  no  laches 
in  discovering  the  forgery  and  communicating  the 
fact  of  such  forgery  to  the  shah.  The  shab,  how- 
ever, relieves  himself  from  such  liability  by  produc- 
ing the  actual  forger.  Davaltram  Shiram  v. 
Balakidas  Khemchand       .       6  Bom.  O.  C.  24 

3 


Forged       endorsement — Suit 

to  recover  hundi.  The  plaintiffs,  being  holders  of  a 
hundi,  sent  the  same  to  their  hoti  in  Calcutta  with- 
out endorsement.  The  hundi  was  lost  or  stolen  on 
the  way  and  came  into  the  defendants'  hands  as  en- 
dorsees, the  endorsement  of  the  plaintiffs  having 
been  forged.  The  defendants,  without  notice  of  the 
forgery,  paid  full  consideration  for  the  hundi. 
Held,  on  appeal,  reversing  the  decision  of  the  Court 
below,  that  the  plaintiffs  were  not  entitled  to  re- 
cover the  hundi  from  the  defendants.  Per  Pea- 
cock, C.J. — It  appeared  from  the  evidence  that 
the  hundi  in  this  case  would  pass,  at  any  rate  prior 
to  acceptance,  by  delivery.  Goursimull  t=. 
Dhansuk  Das 

7  B.  L.  K.  289  note  :  16  W.  K.  10  note 


4. 


Snit     to     recover 


hundi — Bond  fide  holder  for  valuable  consideration. 
A  hundi  which  had  been  purchased  by  the  plaintiff 
at  Delhi  for  value  was,  he  alleged,  endorsed  by  him  to 
the  firm  oi  R  B  D  oi  Calcutta,  "  for  realization," 
and  sent  to  that  firm  by  post.  Between  Delhi  and 
Calcutta  the  hundi  was  lost  or  stolen,  and  never 
reached  the  firm  oi  R  B  D.  It  eventually  came  into 
the  hands  of  the  defendant,  bearing  no  endorsement 
toR  B  D,  but  endorsed  to  U  D  H,andhy  U  D  H. 
The  defendant  alleged  that  he  took  it  in  the  ordinary 
course  of  business,  and  for  valuable  consideration, 
from  the  gomastah  of  the  firm  of  U  D  H,  after  the 
acceptors  to  whom  it  had  been  sent  for  that  purpose 
had  acknowledged  their  acceptance  in  favour  of  the 
firm  of  U  D  H  of  Calcutta,  by  whom  it  purported 
to  be  endorsed  to  the  defendant's  firm.  When 
presented  to  the  acceptors  for  payment,  it  was 
dishonoured,  the  acceptors  stating  that  they  had 
received  notice  not  to  pay  the  note,  as  it  had  been 
stolen.  On  the  same  day  the  defendant  gave  notice 
of  dishonour  to  the  firm  of  U  D  H,  and  demanded 
■payment,  but  that  firm  stated  that  their  endorsement 
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to  the  hundi  was  forged,  and  refused  to  pay.  It  was 
proved  that,  before  taking  the  hundi,  the  defendant 
had  sent  to  the  acceptor's  koti  to  ascertain  if  their 
acceptance  was  genuine.  In  a  suit  for  the  recovery  of 
the  hundi,  or  its  value  : — Held,  by  the  Court  below, 
that  the  endorsement  oi  U  D  H  was  genuine,  and 
that  the  plaintiff  was  not  entitled  to  recover  the 
hundi.  The  defendant,  having  takfen  the  hundi  in 
the  ordinary  course  of  business  and  after  sufficient 
enquiry,  was  entitled  to  retain  it :  this  was  so,  not- 
withstanding the  endorsement  "  for  realization  "  on 
the  hundi.  The  hundi  was  one  which  passed  by 
delivery  without  endorsement,  and  therefore  if  the 
endorsement  oi  U  D  H  was  forged,  the  defendant 
still  had  a  right  to  the  hundi.  On  appeal,  the  Court  j 
held  that  the  endorsementjto  the  firm  oi  U  D  H  was  ^ 
not  genuine  ;  and  this  being  so,  the  fact  that  the 
defendant  took  the  hundi  in  the  course  of  business 
for  valuable  consideration,  and  without  notice,  did 
not  give  him  a  good  title  to  retain  it  as  against  the 
plaintiff.  The  hundi  was  specially  accepted,  and 
there  was  nothing  to  show  that  by  Hindu  law  such  a 
hundi  would  pass  as  one  payable  to  the  holder  with- 
out endorsement.  Thakur  Das  v.  Futteh  Mull 
7  B.  li.  R.  275  ;  16  W.  B.  O.  C.^S 


9.  JOKHMI  HUNDI. 

1.       Equitable     assignment      of 

goods  as  security — Custom*  If  the  drawee  of  a 
jokhmi  hundi  refuses  to  accept  it,  and  nevertheless 
as  consignee  takes  possession  of  the  goods  against 
which  it  is  drawn  and  which  are  referred  to  in  it,  the 
only  remedy  oi  the  holder  is  against  the  drawer  of 
the  hundi,  or  the  person  from  whom  the  holder 
bought  it.  The  plaintiffs  at  N  purchased,  on  22nd 
December  1878,  from  L,  for  R4,000,  a  jokhmi 
hundi  drawn  in  favour  of  plaintiffs  by  L  upon 
his  firm  in  Bombay.  The  hundi  contained  a  state- 
ment that  it  was  "  drawn  against  "  twenty-nine 
bales  of  wool  shipped  at  Tuna,  and  it  was  made 
payable  eight  days  after  the  safe  arrival  of  the  ship 
at  Bombay.  The  plaintiffs  obtained  from  L,  at  the 
same  time,  a  letter  addressed  by  him  to  his  firm 
at  Bombay,  which  contained  the  following  pas- 
sage :  "  Upon  you  a  jokhmi  hundi  is  drawn,  the 
particulars  whereof  are  as  follows  :  (R4,000).  The 
value  having  been  received  from  Jadowji  Gopalji, 
hundis  for  R4,000  drawn  against  29  bags  of  sheep's 
wool  shipped  on  board  the  Hariprasad,  owner  Daya 
Morarji,  from  the  seaport  town  of  Tuna  .  .  .  On  the 
safe  arrival  of  the  vessel,  do  you  be  good  enough  to 
land  the  goods,  and  deliver  the  same  to  Jadowji 
Gopalji  ;  and  as  to  the  jokhmi  hundis  drawn  before, 
if  in  respect  thereof  any  money  has  to  be  paid  to 
Jadowji  Gopalji,  do  you  be  good  enough  to  pay  the 
same."  The  above  letter  was  duly  presented  by  the 
plaintiffs  to  Us  Bombay  firm  on  the  27th  December 
1878.  Evidence  was  given  that  at  the  time  the 
plaintiffs  obtained  the  hundi  and  the  letter,  the 
goods  referred  to  had  been  already  shipped.     On  the 
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9.  JOKHMI  HUNDI— cowcZi. 

1st  January  1879,  the  firm  of  L  was  adjudicated  in- 
solvent by  the  High  Court  at  Bombay.  On  the  6th 
January  1879,  the  ship  arrived  at  Bombay  with  the 
.  goods  in  question  on  board,  and  on  the  7th  January 
the  shipowners  delivered  them  to  the  Official  As- 
signee. The  plaintifE  sued  the  Official  Assignee 
(as  assignee  of  the  estate  and  effects  of  L)  and 
the  shipowners  to  recover  possession  of  the  wool  or 
the  amount  of  the  hundi,  and  contended  that  by  the 
custom  of  Bombay  the  holder  of  a  jokhmi  hundi  had 
a  charge  upon  the  goods  mentioned  therein,  and 
"that,  in  the  event  of  the  drawee  failing  to  pay  the 
amount  of  the  hundi,  the  holder  was  entitled  to  ob- 
tain possession  of  the  goods  and  realize  by  their  sale 
the  amount  due  to  him  upon  the  hundi.  Plaintiff 
also  contended  that  the  above  letter  of  the  22nd 
December  1878  operated  as  a  valid  equitable  assign- 
ment of  the  wool  to  him.  Held^  that  the  plaintiff,  as 
holder  of  a  jokhmi  hundi,  had  no  charge  upon  the 
■wool  in  question,  and  could  not  upon  this  ground 
recover  from  the  defendants  the  possession  of  the 
wool  or  the  amount  due  upon  the  hundi ;  but  held, 
also,  on  the  authority  of  Burn  v.  Curvalho,  4  M.  & 
Or.  690,  that  the  letter  of  the  22nd  December  1878 
operated  as  an  equitable  assignment  of  the  wool  to 
the  plaintiffs,  on  the  safe  arrival  of  the  vessel,  as  a 
security  for  the  payment  of  the  hundi,  and  that  the 
plaintiffs  were  therefore  entitled  to  obtain  possession 
•of  the  wool.     Jadowji  Gopal  v.  Jetha  Shamji 

I.  li.  R.  4  Bom.  333 


1. 


10.  PAYMENT  TO  WRONG  PERSON. 
Stolen      hundi — 


.Payment  by  drawee  to  wrong  person — Conversion — 
Measure  of  damages.  A  drawee  of  a  hundi  negli- 
gently paying  to  a  wrong  person  is  liable  for  con- 
version and  the  measure  of  damages  payable  to 
the  lawful  owner  is  the  full  amount  of  the  hundi. 
Ganesh  Das  Ram  Narayan  v.  Lachminarayan, 
I.  L.  JR.  18  Bom.  570  ;  Kleinwort  Sons  <£•  Co. 
V.  Comptoir  National  D^  Escompte  DeParis,  L.  R. 
2  Q.  B.  157,  followed.  Sahu  Lalta  Persaud 
V.  McLeod  (1905)       .         .         .  9  C.  W.  N.  841 


HURT. 

1.  Causing  Hurt 

2.  Grievous  Hurt 


Col. 
6552 

6654 


See  Compounding  Offence. 

I.  L.  R.  1  Bom.  147 
10  Bom.  68 
See  Culpable  Homicide. 

I.  li.  R.  3  Calc.  623 

1  C.  li.  R.  141 

I.  L.  R.  2  All.  522,  766 

I.  L.  R.  3  All.  597,  776 

See  Grievous  Hurt. 

£ee  Penal  Code,  s.  81. 

I.  L.  R.  17  Bom.  626 

See  Penal  Code,  ss.  319  to  330. 


HURT— C3nti. 

See  Sentbncb — Cumulative  Sentences. 

7  W.  R  Cr.  60 

9  W.  R.  Cr.  33 

I.  L.  R.  11  Calc.  349 

I.  L.  R.  7  All.  414 

I.  L.  R.  16  Calc.  725 

I.  L.  R.  19  Calc.  105 


grievous — 


See  Sentence — Cumulative  Sentences. 

2  W.  R.  Cp.  29 

I.  L.  R.  6  AU.  121 

LL.  E.  7  All.  29,  414,  767 

I.  L.  R.  9  AIL  646 

I.  L.  R.  16  Calc.  442,  725 

L  li.  R.  19  Calc.  106 

I.  li.  R  17  Bom.  260 

1.  CAUSING  HURT. 


1. 


~  Nature  of  injury  constitut- 
ing '*  hurt  " — Causing  serious  disability.  Caus- 
ing a  disability  for  a  fortnight  is  punishable  for 
voluntarily  causing  hurt.  Queen  v.  Bishnoorax 
Surma 1  W.  R.  Cr.  9 


2. 


Penal    Code,    s.  328—"  Other 


thing."  The'words  "  or  other  thing  "  in  s.  328  of  the 
Penal  Code  must  be  referred  to  the  preceding  words, 
and  be  taken  to  mean  "  unwholesome  or  otiier 
thing,"  and  not  "  other  thing  "  simply.  Queen  r. 
Jotee  Ghoraee    .         .         .         1  W.  R.  Cr.  7 


3. 


Blo^w  with    umbrella— Pemii 


Code,  ss.  95,  319,  The  pain  caused  by  a  blow  across 
the  chest  with  an  umbrella  was  held  to  be  not  of 
such  a  trivial  character  as  to  come  within  the  mean- 
ing of  the  Penal  Code,  s.  95,  but  to  be  hurt  under 
s.  319.  Government  of  Bengal  v.  Sheo  Gholam 
Lalla    .         .  24  W.  R.  Cr.  67 


4. 


Penal   Code,  s.  324 — Manner 
On   the    construction  of  s.  324 
Held,  that  it  is  notnc 


of  using  weapon 

of  the  Penal  Code  : 

that  the  manner  of  use  of  the  weapons  must  be  sue! 

as  is  likely  to  cause  death.     Anonymous 

7  Mad,  Ap.  11 

5.  Administering        harmful 

drugs— PenaZ  Code,  ss.  326,  328.  Held,  by  the 
majority  of  the  Court  (dtssew/icn/eSETON-KAKB,  J.), 
that  the  offence  of  administering  deleterious  drugs 
without  endangering  life  is  punishable  under  s.  3^ 
of  the  Penal  Code,  and  not  under  s.  326  as  grievooa 
hurt.     Queen  v.  Jo yg opal       .       4  W.  R.  Cr.  4 


6. 


Causing  hurt  on  grave  pro- 


vocation— Penal  Code,  ss.  324,  333.  Causiiig  hart 
on  grave  and  sudden  provocation  to  the  person  giv- 
ing the  provocation  is  chargeable  as  an  offenoe 
under  s.  334,  and  not  under  s.  324  of  the  Penal  Code. 
Reg  v.  Bhala  Chula        .        .        .      Bom.  17 


7. 


Causing  death  after  prove* 


cation — Disease  of  spleen.  The  prisoner,  having 
received  great  provocation  from  his  wife,  pushed  her 
so  as  to  throw  her  with  violence  to  the  ground,  and 
after  she  was  down  struck  her  with  his  open  hand. 
She  died,  and  on  examination  it  appeared  there  were 
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1.  CAUSING  HURT— confer. 

no  external  marks  of  violence  on  the  body,  but  that 
there  was  disease  of  the  spleen  and  that  death  was 
caused  by  rupture  of  the  spleen.  Held,  that,  under 
the  circumstances,  the  prisoner  was  guilty  of  caus- 
ing hurt,  and  not  of  culpable  homicide  not  amount- 
ing to  murder.     Queen  v.  Punchanfn  Tantee 

5  W.  B.  Cr.  07 

8.  — Chance  injury  on  provoca- 
tion— Penal  Code,  ss.  319-322.  Where  a  wife  died 
from  a  chance  kick  in  the  spleen  inflicted  by  her 
husband  on  provocation  given  by  the  wiie,  the  hus- 
band not  knowing  that  the  spleen  was  diseased,  and 
showing  by  the  blow  itself  and  by  his  conduct  im- 
mediately afterwards  that  he  had  no  intention  or 
knowledge  that  the  act  was  likely  to  cause  hurt 
endangering  human  life  : — Held,  that  the  husband 
was  guilty  of  an  offence  under  ss.  319  and  321  of  the 
Penal  Code,  and  not  an  offence  under  ss.  320  and 
322.     Queen  v.  Bysagoo  Noshyo 

8  W.  R.  Cr.  29 

9.  Causing  death  unintention- 
ally—PewaZ  Code,  s.  323.  Where,  according  to  the 
prisoner's  own  confession  (which  was  the  only  direct 
evidence  against  her),  she,  with  a  view  to  chastising 
the  deceased,  her  daughter  of  eight  or  ten  years 
of  age,  for  impertinence,  but  without  any  intention 
of  killing  her,  gave  her  a  kick  on  the  back  and  two 
slaps  on  the  face  the  result  of  which  was  death  : — 
Held,  that  the  conviction  should  be  under  s.  323, 
Penal  Code,  of  voluntarily  causing  hurt,  and  the 
punishment  one  year's  rigorous  imprisonment. 
Queen  v.  Beshor  Bewa  18  W.  R.  Cr.  29 


10. 


Hurt  caused   in  extorting 


confession  of  offence— Penal  Code,  s.  330 — 
Witchcraft.  To  bring  a  case  under  s.  330  of  the 
Penal  Code,  it  must  be  proved  that  the  hurt  to  the 
complainant  was  caused  with  intent  to  extort  a  con- 
fession of  Eome  offences  or  misconduct  punishable 
under  the  Penal  Code.  That  section  therefore  does 
not  apply  to  a  case  ^^  here  the  confession  extorted  had 
reference  to  a  charge  of  witchcraft.  Queen  p. 
MooNDEE   .         .         .         .        13  W.  R.  Cr.  23 


11. 


Hurt  caused  to  extort  in- 


formation of  oflFence— Pewo/  Code,  a.  330.  A 
charge  may  be  made  under  s,  330,  Penal  Code,  of 
causing  hurt  for  the  purpose  of  extorting  informa- 
tion which  might  lead  to  the  detection  of  an  offence 
even  if  the  supposed  offence  has  not  been  commit- 
ted. The  offence  which  that  section  intended  to 
describe  is  that  of  inducing  a  person  by  hurt  to 
make  a  statement  or  a  confession  having  reference 
to  offence  or  misconduct  ;  and  whether  that  offence 
or  misconduct  has  been  committed  is  wholly 
immateria).     Queen  v.  Nim  Chand  Mookebjee 

20  W.  R.  Cr.  41 

12.  Assault   and  causing  hurt 

— Penal  Code,  s.  352 — Autrefois  acquit.  A  person 
who  is  tried  and  discharged  for  the  offence  of  assault 
under  s.  312,  Penal  Code,  cannot  again,  upon  the 


HURT— confef. 

1.  CAUSING  HURT— cowc/d. 

same  complaint,  be  tried  for  "  causing  hurt." 
Kaptan  v.  Smith 

7  B.  L.  R.  Ap.  25  :  16  W.  R.  Cr.  3 

13.  — Causing     hurt — Penal  Code, 

s.  330 — Causing  hurt  to  constrain  a  person  to  sa- 
tisfy a  demand.  A  husband,  in  order.to  constrain 
his  wife  to  satisfy  his  demand  that  she  should  re- 
turn to  his  house,  voluntarily  caused  hurt  to  her. 
He  was  convicted  under  s.  330  of  the  Penal  Code. 
Held,  on  appeal,  that  the  conviction  under  that 
section  was  bad.     Queen-Empress  v.  Ella  Boyan 

I.  L.  R.  11  Mad.  257 


2.  GRIEVOUS  HURT. 

L Nature  of  hurt  constituting 

grievous  hurt.     What     amounts  to   "  grievous 
hurt  "  considered.     Reg.  v.  Anta  bin  Dadoba 

1  Bom.  101 

2.  .  Serious  disability. 

A    disability   for  twenty  days  constitutes  grievous 
hurt.     Queen  v.  Bishnooram  Surma 

1  W.  R.  Cr.  9 


3. 


Proof  of  offence— Pew ai  Code, 


s.  320.  There  must  be  evidence  to  prove  that  hurt 
as  described  in  s.  320  of  the  Penal  Code  as  grievous 
hurt,  has  been  caused  before  a  conviction  can  be  had 
under  s.  320  of  that  Code.  Queen  v.  Kaminee 
DossEE    .         .         .  12  W.  R.   Cr.  25 


4. 


Requisites     for     offence — 


Voluntary  hurt — Penal  Code,  s.  325.  To  make  out 
the  offence  of  voluntarily  causing  grievous  hurt 
under  s.  325,  Pepal  Co<le,  there  must  be  some  s}>eci- 
fic  hurt,  voluntarily  inflicted,  and  coming  within 
some  of  the  eight  kinds  enumerated  in  s.  320. 
Queen  v.  Budri  Roy     .         .     23  W.  R.  Cr.  65 

5. Joint  attack  by  several  per- 
sons resulting  in  serious  injury — A.s.s(iult. 
When  the  result  of  a  joint  attack  by  several  persons 
on  one  man  is  the  fracture  of  his  arm,  the  offence 
committc<l  is  grievous  hurt,  and  not  assault. 
Queen  v.  RAMTOUtrr.  Singh       .      5  W  R.  Cr.  12. 

e.  Want  of  intention,  likeli- 
hood, or  knowledge  that  injury  is  likely 
to  cause  death  When  there  is  ni-ilher  intention, 
knowledge,  nor  likelihood  that  the  injury  inflictcl  in 
an  assault  will  or  can  cause  death,  the  oftence  is  not 
culpable  homicide,  but  grievous  hurt.  Queen  v. 
Meoha  Mekah  .  2  W.  R.  Cr.  8^ 

7.  Want  of  intention  to  causei 

death — Rcbbenj.  Where,  in  a  case  of  robbery 
attended  ^ith  death,  there  was  no  intention  of  caus- 
ing death  or  such  bodily  injury  as  was  likely  ta 
cause  death,  the  conviction  was  altered  from  volun- 
tarily causing  hurt  in  committing  robbery  to  volun- 
tarily causing  grievous  hurt  in  committing  robbery. 
Queen  v.  Chakob  Huree  .     6  W.  R,  Cr.  16 


8. 


Grievous  hurt  in    commis- 


sion of  lurking  house-trespass— fena/    Code, 
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ss.  324,  457,  460.  A  person  who,  in  the  commission 
of  lurking  house-trespass  by  night,  voluntarily 
attempts  to  cause  grievous  hurt  to  the  owner  of  the 
house  who  tries  to  capture  him,  is  punishable  under 
s.  460,  and  not  under  ss.  457  and  324  of  the  Penal 
Code.     Queen  v.  Lukhun  Doss    2  W.  "R.  Cr.  52 


9. 


Conviction  of  grievous  hurt 


— Constructive  guilt — Abetment — Penal  Code  {Act 
XLV  of  1860),  ss.  114,  325,  with  149.  Where 
the  accused  persons  have  been  acquitted  of 
rioting,  they  cannot  be  properly  convicted  of  griev- 
ous hurt  under  s.  325  by  the  application  of  s.  149  of 
the  Penal  Code,  where  it  has  not  been  found  that 
these  persons  or  any  of  them  were  members  of  an 
unla^vful  assembly  in  prosecution  of  the  common 
object,  of  which  grievous  hurt  was  caused  by  any 
other  member  of  the  same  assembly,  or  that  the 
offence  was  such  as  each  member  of  the  assembly 
knew  to  be  likely  to  be  committed  in  prosecution  of 
that  object.  The  mere  presence  as  an  abettor  of 
any  person  would  not,  under  the  terms  of  s.  114  of 
the  Penal  Code,  render  him  liable  for  the  offence 
committed.  Empress  v.  Chatradhari  Goala,  2  C. 
W.  N.  49,  explained.  In  order  to  bring  a  person 
wdthin  s.  114  of  the  Penal  Code,  it  is  necessary  first 
to  make  out  the  circumstances  which  constitute 
abetment,  so  that,  if  absent,  he  would  have  been 
liable  to  be  punished  as  an  abettor,  and  then  to 
sho'»v  that  he  was  also  present  when  the  offence  was 
committed.  Queen  v.  Nimni,  7  W.  R.  Cr.  49, 
relied  on.     Abhi  Misseb  v.  Lachmi  Naraix 

I.  L.  R.  27  Cajc.  566 
4  C.  W.  K".  546 

10.  Beating  a  man  found  com- 
mitting theft — Presumption.  The  prisoners 
found  a  man  in  the  act  of  theft,  and  were  beating  and 
cuf&ng  him,  when  one  of  the  witnesses  for  the  prose- 
cution threatened  to  call  a  chowkidar,  and  they  re- 
leased him.  Two  days  afterwards  he  was  found 
drowned.  Held,  that  there  was  no  evidence  to  con- 
vict the  prisoners  of  causing  grievous  hurt.  All 
presumptions  consequent  on  the  man's  body  being 
found  drowned  should  have  been  put  aside,  and  the 
original  assault  alone  considered.  Queen  v. 
:Nunkoo  Doss  .         .         .  2  W.  R.  Cr.  48 


11. 


Driving  over   deaf  man — 


Penal  Code,  s.  338 — Negligence.  Defendant  was 
convicted  under  s.  338  of  the  Penal  Code  of  causing 
grievous  hurt.  The  evidence  showed  that  the  de- 
fendant was  being  driven  in  a  carriage  to  her  house 
through  the  streets  of  the  town,  between  the  hours 
of  7  and  8  p.m.  ;  that  the  carriage  was  being  driven 
at  an  ordinary  pact,  and  in  the  middle  of  the 
road  ;  that  the  night  was  dark,  and  the  carriage 
without  lamps,  but  that  the  horse-keeper  and 
coachman  were  shouting  out  to  warn  foot-passen- 
gers ;  that  the  defendant's  carriage  came  into  con- 
tact with  the  complainant's  father,  an  old  deaf  man, 
and  that  complainant's  father  was  thereupon 
knocked  down,  run  over,  and  killed.  Held,  upon  a 
reference,  that  the  question  for  the  Court  was  whe- 
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ther  there  was  any  evidence  that  the  death  of  the 
deceased  was  induced  by  an  act  negligently  and 
rashly  directed  by  the  accused,  and  that  there  ^vag 
no  such  evidence.  The  conviction  was  accordingly 
quashed.     Anonymous  .         .       6  Mad.  Ap.  32 

12. Grievous    hurt   on    grave 

and  sudden  provocation -PenaZ  Code,  s.  335. 
Causing  grievous  hurt  on  grave  and  sudden  nrovo- 
cation  is  punishable  under  s.  .^35  of  the  Penal  Code 
without  any  intention  or  knowlerlge  of  likelihood 
of  causing  such  hurt.     Queen  v.  Umbica  Tantot bb 

4  W.  R.  Cr.  21 
Queen  v.  Bhadoo  Pobamanick 

4  W.  R.  Cr.  23 


13. 


Hurt  caused  in  house-break- 


ing—PemZ  Code,  ss.  459,  460.  Ss.  459  and  460  of 
the  Penal  Code  provide  for  a  compound  offence,  the 
governing  incident  of  which  is  that  either  a  "  lurking 
house-trespass"  or  "house-breaking"  must  ha^ 
been  completed,  in  order  to  make  a  person  who  ac 
companies  that  offence  either  by  causing  grievous 
hurt  or  attempt  to  cause  death  or  grievous  hurt 
responsible  under  those  sections.  The  sections 
must  be  construed  strictly,  and  they  are  not  ap- 
plicable where  the  principal  act  done  by  the  accused 
person  amounts  to  no  more  than  a  mere  attempt  to 
commit  lurking  house-trespass  or  house-breaking. 
Queen- Empress  v.  Ismail  Khan 

I.  li.  R.  8  All.  649 


14. 


Charge  of  grievous  hurt— 


Committal  for  trial.  A  prisoner  charged  with  the 
offence  of  causing  "grievous  hurt  "  should  be  com- 
mitted for  trial  to  the  Sessions  Court.  Reo.  r. 
Antabin  Dadoba         ...      1  Bom,  101 

15.  —  Child- wife— Cwi/^/e  homi- 
cide not  amounting  to  murder — Causing  death  by  a 
rash  and  negligent  act — Rashness  and  negligence- 
Penal  Code,  ss.  304,  304 A,  325,  338— Husband  and 
wife.  The  prisoner,  a  fully  developed  adult  man, 
was  charged  ^vith  causing  the  death  of  his  wife,  a 
girl  aged  about  11  years  and  3  months,  who  had  not 
attained  puberty.  The  death  was  caused  by 
haemorrhage  from  a  rupture  of  the  vagina  caused  by 
th'3  prisoner  having  sexual  intercourse  with  the  girL 
For  the  defence  it  was  alleged  that  he  had  had 
sexual  intercourse  mth  the  girl  on  several  previous 
occasions  without  injury  to  her,  and  there  were 
circumstances  in  the  case  which  showed  that  this  was 
possible,  and  even  not  improbale,  though  the  medi- 
cal evidence  was  to  the  effect  that,  if  such  intercourse 
had  previously  taken  place,  the  penetration  wm 
probably  not  so  complete  or  with  so  much  sexual 
vigour  as  on  the  occasion  when  the  injury  was 
caused.  The  medical  evidence  was  further  to  the 
effect  that  the  girl  hatl  not  attained  puberty,  and 
was  immature  and  wholly  unfit  for  sexual  inter- 
course ;  that  under  such  circumstances  sexual  in- 
tercourse between  the  prisoner  and  the  girl  was 
likely  to  be  dangerous  to  her,  and  to  cause  injuries 
more'or  less  serious  according  to  the  degree  of  peue- 
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tration  effected.     The  prisoner  was  charged  with 
(a)  culpable   homicide   not   amounting  to   murder 
under  s.  304  of  the  Penal  Code  ;  (6)  causing  death 
by  doing  a  rash  and  negligent  act  under  s.  304A  ; 
(c)  voluntarily  causing  grievous  hurt  under  s.  325  ; 
and  (d)  causing  grievous  hurt  by    doing  an  act  so 
rashly  or  negligently  as  to  endanger  human  life  or 
the  personal  safety  of  others  under  s.  338.     Held, 
that,  in  such  a  case,  when  the  girl  is  a  wife  and 
above  the  age  of  10  years,  and  when  therefore  the 
law  of  rape  does  not  apply,  it  by  no  means  follows 
that  the  law  regards  the  wife  as  a  thing  made  over 
to  be  the  absolute  property  of  her  husband,  or  as  a 
person  outside  the  protection  of  the  criminal  law  ; 
that  no  hard-and-fast  rule  can  be  laid  down  that 
sexual  intercourse  with  a  girl  under  a  certain  age 
must  be  regarded  as  dangerous,  and  punishable  or 
over  that  age  as  safe  and  right,  but  that  each  case 
must  be  judged  according  to  its  o%vn  individual 
circumstances  ;  that  in  such  a  case  the  jury  have  to 
consider  and  say  whether  under  the  particular  cir- 
cumstances of  the  case,  having  regard  to  the  physical 
condition  of  the  girl,  and  to  the  intention,  the 
knowledge,  the  decree  of  rashness  or  negligence  with 
which  the  accused  is  shovra  to  have  acted  on  the 
occasion  in  question,  he  has  brought  himself  Anthin 
any  of  the  provisions  of  the  criminal  law.     Held, 
further,  that,  if  the  jury  were  of  opinion  (a)  that  the 
act  of  the  prisoner  caused  the  death  of  the  girl, 
that  is  to  say,  that  the  act  of  cohabitation  on  the 
part  of  the  prisoner  had  the  effect  of  rupturing  the 
vagina  and  so  causing  the  haemorrhage  which  led 
to   her  death  ;    (b)  that  the   act   of   cohabitation 
between  a  fully  developed  man  like  the  prisoner  and 
an  immature  girl  like  his  wife  was  itself  a  thing 
likely  to  lead  to  dangerous  consequences  ;  (c)  that 
that  act  was  one  of  such  a  character  as  to  indicate  a 
reckless  indifference  to  the  welfare  of  the  girl  or  a 
want  of  reasonable  consideration  about  what  the 
prisoner  was  doing,  one  which  the  husband  of  the 
girl,  if  he  had  had  a  reasonable  regard  to  her  welfare, 
and  had  exercised  reasonable  thought  as  to  the  act  he 
contemplated   doing,   would   have   abstained   from 
doing,  they  would  be  justified  in  finding  that  the 
prisoner  caused  the  death  of  a  girl  by  a  rash  and 
negligent  act.     Under  no  system  of  law  ^^^th  which 
Courts  have  to  do  in  this  country,  whether  Hindu  or 
Mahomedan,  or  that  framed  under  British  rule,  has 
it  ever  been  the  law  that  a  husband  has  the  absolute 
right  to  enjoy  the  person  of  his  wife  without  regard 
to  the  question  o£  safety  to  her.     Queen-Empress 
V.  HuRREE  MoHTJN  Mythee    I.  L.  Tl.  18  Calc.  49 


16. 


Proof  of  grievous   hurt— 


Penal  Code  {Act  XLV  of  1860),  5.s.  320  and  326— 
Remaining  in  hospital  for  twenty  days — Presump- 
tion. The  accused  were  charged  ^vith  causing  griev- 
ous hurt.  The  Joint  Sessions  Judge,  relying 
apparently  on  evidence  that  the  injured  person 
remained  in  a  hospital  for  the  space  of  twenty  days, 
drew  from  that  circumstance  alone  the  inference 
that  he  was  during  that  period  unable  to  follow  his 
ordinary  pursuits,  and  convicted  the  accused  under 


HURT— concW. 

2.  GRIEVOUS  HURT-^oTicW. 

8.  326  of  the  Penal  Code  (XLV  of  1860).     Held^ 
reversing  the  convictions,  that  in  the  absence  of 
any  evidence  that  the  injured  person  was  unable- 
to  follow  his  ordinary  pursuits  during  the  space 
of  twenty  days,  such  an  inference  could  not  legally 
be  drawTi.     Before  a  conviction  can  be  passed  for  the- 
offence  of  grievous  hurt,  one  of  the  injuries  defined 
in  s.  320  of  the  Penal  Code  must  be  strictly  proved, 
and  the  eighth  clause  is  no  exception  to  the  general 
rule  that  a  penal  statute  must  be  construed  strictly. 
Proof  of  being  in  a  hospital  for  the  space  of  twenty 
days  cannot  be  taken  as  equivalent  to  proof  of  griev- 
ous hurt.     Queen- Rmpress  v.  Vasta  Chela 

I.  Ii.  R  19  Bom.  247* 


17. 


Penal   Code  {Act 


XLV  of  1860),  88.  304,  149,  326— Commitment . 
for  o§ences  of  rioting  and  culpable  homicide  not 
amounting  to  murder — Constructive  guilt  of  mem- 
bers of  unlawful  assembly — Grievous  hurt,  whether 
it  mxiy  be  regarded  as  a  minor  offence  or  as 
involved  in  the  offence  under  s.  304,  read  with, 
s.  149 — Conviction  for  grievous  hurt  on  a  trial  for^ 
offences  under  ss.  148,  304,  read  with  s.  149,  Indian 
Penal  Code.  The  offence  of  causing  grievous  hurt 
is  not  a  minor  offence  or  an  offence  involved  in 
the  offence  under  s.  304  (culpable  homicide  not 
amounting  to  murder),  read  with  s.  149,  Indian 
Tenal  Code.  S.  326  can  only  apply  to  a  person 
who  does  a  substantive  act  himself,  namely,  inflicts 
a  blow  which  causes  grievous  hurt,  as  defined 
in  the  Code.  A  person  accused  of,  and  charged  for,, 
offences  under  ss.  148  and  304,  read  with  s.  149, 
Indian  Penal  Codfe,  cannot,  in  the  event  of  tho^ 
charges  not  being  sustainable,  be  convicted  of  an> 
offence  under  s.  "^26,  Indian  Penal  Code.  S.  304 
of  the  Penal  Code,  read  with  s.  149,  applies  only  to 
persons  who,  though  not  taking  an  active  part  in  an 
unlawful  assembly,  are  liable  to  bo  punished  by 
reason  of  their  being  members  of  the  unlawful 
assembly,  and  of  a  person  being  killed  in  prosecu- 
tion of  the  common  object  of  the  as<«emblv.  Ram 
Sarup  Rai  v.  Emperor  (1901)     .     6  C.  W.  N.  98 

HUSBAND. 

See  Complainant   I.  L.  R.  26  tJalc.  336 
I.  L.  R.  14  Mad.  379 

death  of — 


See  Abatement  op  Prosecutiott. 

4  Mad.  Ap.  55 

HUSBAND  AND  WIFE. 

See  Adultery.  '  * 

See  Burmese  Law — Divorce. 

I.  Ii.  R.  19  Calc.  469 

See  Contract  Act,  s.  178. 

I.  L.  R.  24  Bom.  458 

See     Defamation — Imputation     on     a 
Wife   .         .      I.  L.  R.  25  Bom.  151 

See  Divorce  Act. 


(     5559     ) 


DIGE&5  OF  CASES. 


(    5560    ) 


HUSBAND  AND  WIFE— contd. 

See    Evidence — Criminal    Cases — Hus- 
band AND  Wife. 

B.  L.  R.  Sup.  Vol.  Ap.  11 

7  Bom.  Cr.  50 
I.  li.  E.  22  Mad.  1 

See  Hindu  Law — Contract  ; 

Husband  and  Wife  ; 

Marriage  ; 

Restitution  of  Conjugal  rights. 

See  Hindu  Law — Maintenance — Right 

TO  Maintenance — Wife. 
See  Hurt — Grievous  Hurt. 

I.  Ii.  R.  18  Calc.  49 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action. 

I.  L.  B.  18  Bom.  316 

See  Kidnapping    I.  Ii.  R.  17  Calc.  298 

See  Limitation  Act,  s.  23. 

I.  L.  R.  16  Bom.  714,  715  note 
I.  Ii.  R.  13  All.  126 

See  Limitation  Act,  1877,  Sch.   II,  Art. 
35     .         .1.  Ii.  R.  25  Bom.   644 

See     Mahomedan     Law — Acknowledg- 
ment, Marriage. 

See  Maintenance,  Order  of  Criminal 
Court  for. 

See  Marriage. 

See  Married  Woman's  Property   Act, 
s.  8        .  I.  Ii.  R.  11  Bom.  348 

See  Parsi  Marriage  and  Divorce   Act, 
s.  30        .        I.  Ii.  R.  18  Bom.  366 

See  Parsis  .  .  3  Bom.  A.  C.  113 
I.  Ii.  R.  13  Bom.  302 
I.  L.  R.  17  Bom.  146 
I.  L.  R.  22  Bom.  430 
I.  L.  R.  23  Bom.  279 
I.  L.  R.  24  Bom.  465 

See  Parties — Parties   to   Suits — Hus- 
band AND  Wife. 

See  Principal  and  Agent — Authority 

OF  Agents    .         .         .  Cor.  82 

W.  R.  1864,  318 

I.  Ii.  R.  15  Bom.  177 

See  Res  Judicata — Causes  of  Action. 

I.  Ii.  R.  18  Bom.  327 

See  Restitution  of  Conjugal  Rights. 

See  kSuccESSiON  Act,  s.  4. 

13  B.  L.  R.  383 

I.  L.  R.  1  Calc.  412 

I.  Ii.  R.  23  Calc.  506 

See  Theft  ...      6  Bom.  Cr.  9 

8  Bom.  Cr.  11 
I.  L.  R.  17  Mad.  401 

See  Will — Construction. 

4  B.  Ii.  R.  O.  O.  53 


HUSBAND^AND  WIPE— cowt(f. 

See  Witness — Civil  Cases — Pebsons 
Competent  oe  not  to  be  Witnesses. 

I.  Ij.  R.  18  Bom.  468 

m.aintenance — 

See  Execution  of  Decree — Application 
for  Execution,  and  Powers  op 
Court  .         .  I.  L.  R.  26  Bom.  707 

suit  for  possession  of  vrife — 

See  Court-fees  Act  (VII  or  ISTO). 

I.  Ii.  R.  28  Calc.  567 


1. 


Partnership     as    traders — 

Authority  from  hushawL  Wheu  a  husbaiid  and 
wife  are  trading  in  partnership,  it  is  only  reasunable 
to  presume  that  an  authority  from  the  husband  on 
matters  connected  uith  the  partnership  is  binding 
on  the  wife.     Kotoo  v.  Ko  Pay  Yah 

6  W.  R.  254 

2.  . Anti-nuptial     settlement — 

Wife,  a  minor — Settlement  made  by  gvartiiun — 
Fraud  of  guardian.  Where  a  vife  (a  miiior)  sought 
to  enforce  an  ante-nuptial  settlement  as  against  the 
creditors  of  her  husband,  the  settlement  havirg  been 
made  and  negotiated  on  her  behalf  by  her  father 
as  her  guardian  ;  and  the  father,  under  such  circum- 
stances, had  made  a  contract  for  her  which  was  void 
as  against  third  persons,  on  the  ground  of  public 
policy  : — Held,  that  such  a  contract  could  no  moro 
be  enforced  by  the  minor  against  those  third  persons 
than  it  could  be  enforced  by  her,  had  she  been  aa 
adult  and  made  the  contract  herself.  It  is  uunecee- 
sary,  in  order  to  avoid  an  ante-nuptial  settlement 
as  against  a  minor  wife  and  her  children,  where 
the  conduct  of  the  father  who  brought  about  the 
marriage  has  been  shown  to  be  fraudulent,  to  show 
that  the  minor  was  a  party  to  the  fraud.  Pogosb 
V.  Delhi  and  London  Banking  Co. 

I.  Ii.  R.  10  Calc.  951 


3. 


Wife's  equity   to    a    Eettle- 


ment-  Illegitimacy — Right  to  bastard's  estate — 
Execution  of  decree.  M,  the  widow  and  adminis- 
tratrix of  a  bastard  who  had  died  intestate  and  with- 
out issue,  received  a  letter  in  1841  from  the  Lorda 
Commissioners  of  the  Treasury,  stating  that  they 
did  not  deem  it  expedient  to  take  any  steps  for  the 
assertion  of  the  rights  of  the  claim  with  regard  to 
her  late  husband's  estate.  Previous  to  this,  M  had 
obtained  possession  of  that  estate,  and  two  montha 
before  the  receipt  of  the  letter  she  had  contracted  a 
second  marriage.  No  settlement  was  made  upon 
the  marriage,  and  since  the  marriage  her  second  hus- 
band had  had  the  management  of  the  property.  In 
execution  of  a  decree  against  the  husband,  his  rights 
title,  and  interest  in  and  to  a  portion  of  the  property 
were  put  up  for  sale,  and  purchased  by  the  plaintiff. 
The  plaintiff's  right  to  possession  was  disputed  by 
M,  who  contended  that  her  husband  took  no  in- 
terest in  the  two-thirds  of  the  property  which  went 
to  the  Crown  which  could  be  attache*!  and  sold  in 
execution.  In  a  suit  by  the  plaintill  to  establish 
her  rights  over  the  property  : — Held,  that  the  righta 
of  her  husband  extended  over  the  whole  estate  and 
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were  rights  which  could  be  seized  in  execution  and 
sold.  J/'.'?  husband  being  without  property  and  in 
great  difficulties,  and  subsisting  only  on  a  life-pen- 
sion of  R118  a  month,  M  was  entitled  to  a  settle- 
ment.     TOOLSBEMONEY  DOSSEE  V.   CORNELIUS 

11  B.  L.  R.  144 


4. 


Deed    of   separation- 


■Agree- 
A  suit 


ment  not  to  inolest  husband — Right  of  suit 
is  not  maintainable  by  a  wife  for  an  allowance  from 
her  husband  on  an  agreement,  for  which  the  sole 
consideration  is  a  stipulation  that  the  wife  is  not  to 
communicate  with  or  molest  her  husband,  such  sti- 
pulation falling  within  the  general  rule  that  a  deed 
of  separation  entered  into  by  husband  and  wife  with- 
out the  intervention  of  trustees  is  void.  Hughes  v. 
Hughes 16  W.  R.  250 


5. 


Principal  and  a,gQTit— Agency 


— Authority  of  wife  to  pledge  husband^ s  credit. 
Held,  that  the  liability  of  a  husband  for  his  wife's 
debts  depends  on  the  principles  of  agency,  and  the 
husband  can  only  be  liable  when  it  is  shown  that  he 
has  expressly  or  impliedly  sanctioned  what  the  wife 
has  done.  In  a  suit  by  a  creditor  to  recover  from  his 
debtor  and  her  husband  the  amount  of  money  lent 
by  the  plaintiff  to  the  former  on  her  notes  of  hand,  it 
appeared  that  the  defendants  had  always  lived 
together,  that  the  wife  had  an  allowance  wherewith 
to  meet  the  household  expenditure  and  all  her  per- 
sonal expenses,  and  that  the  money  had  been  bor- 
rowed without  the  husband's  knowledge,  and  not  to 
meet  any  emergent  need,  but  to  pay  off  previous 
debts,  and  had  been  raised  by  successive  borrowings 
over  a  considerable  period,  the  debts  having  in- 
creased by  high  rates  of  interest.  It  was  also  found 
that  it  had  not  been  shown  that  the  plaintiff  looked 
to  the  husband's  credit,  or  that  the  husband  had 
ever  previously  paid  his  wife's  debts  for  her.  Heldf 
that,  under  these  circumstances,  no  agency  on  the 
wife's  part  for  her  husband  had  been  established, 
and  that  the  husband  was  therefore  not  liable  to  the 
claim.     GiEDHARi  Lal  v.  Crawford 

I.  li.  R.  9  All.  147 

6.  Plea  of  coverture — Separate 
property  of  wife — Suit  on  promissory  note — 
Personal  decree.  The  defendant,  a  married  woman 
living  with  her  husband,  both  domiciled  in  British 
India  and  resident  in  Calcutta,  where  they  had  been 
married  on  21st  May  1866,  and  having  property  to 
which  she  was  absolutely  entitled  under  the  provi- 
sion of  the  Succession  Act,  signed  a  promissory  note 
in  favour  of  the  plaintiff  for  a  debt  due  by  her  to  the 
plaintiff,  at  the  same  time  giving  a  verbal  promise  to 
pay  the  amount  out  of  her  own  property.  In  a  suit 
on  the  promissory  note,  in  which  the  husband  and 
wife  were  made  parties,  the  wife  pleaded  her  cover- 
ture. Held,  that  she  was  liable  to  pay  the  amount  of 
the  promissory  note  out  of  her  own  property,  and 
the  Court  would,  if  necessjiry,  make  a  personal  de- 
cree against  her.     Archer  v.  Watkins 

8  B.  Ii.  R.  372 

7.  _ "DivovQQ—Suit    for     nullity    of    j 

marriage — Suit  by  wife  against  husband — Costs  of    ' 
wife — Alimony — Maintenance — Suit  between  Ma?io-    I 


HUSBAND  AND  WIFTl—cmtd. 

medam — Mahomedan  law.  The  English  law 
which  makes  the  husband  in  divorce  proceedings 
liable  lyrimd  facie  to  the  wife's  costs,  except  when  she 
is  possessed  of  sufficient  separate  property,  does  not 
^-PPly  to  divorce  proceedings  between  Mahomedans. 
A  wife  sued  her  husband  for  dissolution  of  marriage 
(both  parties  being  Mahomedans)  on  the  ground  of 
his  impotency  and  malformation.  An  interlocutory 
order  was  made  by  the  Court  adjourning  the  further 
hearing  of  the  suit  for  one  year,  in  order  that  the 
parties  might  resume  cohabitation  for  that  period . 
The  husband  desired  to  carry  out  the  order  of  the 
Court  and  was  anxious  that  his  wife  should  live  with 
him  ;  she,  however,  refused  to  do  so,  and  only  paid 
occasional  visits  to  his  house.  The  suit  was  subse- 
quently dismissed  with  costs.  The  wife  appealed, 
and  subsequently  applied  for  alimony  until  the 
disposal  of  the  appeal.  Held,  that,  having  regard 
to  the  conduct  of  the  wife,  she  was  not  entitled  to 
alimony.  By  Mahomedan  law  a  husband's  duty  to 
maintain  his  wife  is  conditional  upon  her  obedience, 
and  he  is  not  bound  to  maintain  her  if  she  disobeys 
him  by  refusing  to  live  with  him  or  otherwise. 
A  V.  B  .         .         .  I.  L.  R.  21  Bom.  77 

8. Married  woman's  power  to 

contract  in  respect  of  her  separate  property 
— Roman  and  English  law.  A  married  woman  is 
capable  of  contracting  in  respect  of  her  separate 
estate.  The  doctrines  of  the  Roman  and  English 
law  upon  the  subject  examined.  Narayanan 
Chetty  v.  Jensen  .         .  2  Mad.  383 

0.  Separate  property  of  w^ife 

— Jewels  given  to  wife  during  coverture.  Jewels 
given  to  a  married  woman  during  coverture  by  a 
relative  or  a  stranger  h^ld  to  be  property  belonging 
to  the  separate  use  of  the  wife.  Held,  further,  that 
the  subsequent  investment  of  the  same  in  the  pur- 
chase of  real  estate  conveyed  to  the  wife  does  not 
cause  a  change  in  the  nature  of  such  property. 
Cohen  v.  Auction  &  Co        .         .1  Hyde  130 


10. 


Custom  prevail- 


ing amongst  Parsis  as  to  ownership  of  presents 
made  to  a  bride — Joint  oumership — Rigid  of  survi- 
vorship. By  the  custom  prevailing  amongst  Parsis, 
presents  of  money  and  ornaments  made  to  a  bride 
at  betrothal,  and  between  betrothal  and  marriage, 
and  at  marriage  and  the  increment  thereof  belong 
to  the  husband  and  wife  jointly  during  their  lives, 
and  on  the  death  of  either  pass  absolutely  to  the 
survivor.  Serrible :  The  same  custom  prevails 
with  regard  to  special  and  costly  clothes  {i.e., 
clothes  intended  to  be  worn  only  on  special  occa- 
sions and  ceremonies)  presented  during  the 
same  period.  Byramji  BmMJiBHAi  v.  Jamsktji 
NowROJi  Kapadia      .     I.  Ii.  B.  16  Bom.  630 


11. 


Parsis — Orna- 
The  rule  laid 


m£nts  given  to  wife  by  her  father 
down  in  Graham  v.  Londonderry,  3  Atk.  293,  with 
regard  to  a  husband's  rights  over  ornaments  given 
to  his  wife  by  her  father  applied  to  Parsis.  Dhan- 
jibhai  Boianji  Guorat  v.  Navazbai 

I.  L.  R.  2  Bom.  75 
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12. 


Husband    man- 


aging separate  property  of  wife.  Where  husband 
and  wife  are  living  together,  atid  the  wife  has  pro- 
perty of  her  own  which  the  husband  is  in  possession 
of  and  manages,  his  possession  must  be  considered  to 
be  his  wife's.  He  has  no  right  to  part  with  such 
property  without  her  consent.  Sooda  Ram  Doss  v. 
JOOGTJL  KiSHORE  GOOPTO  .  .      24  "W.  R.  274 


13. 


Legacy — Pur- 


chase  with  wife's  legacy.  C,  a  married  woman,  was 
entitled,  under  her  father's  will,  to  certain  money 
"  absolutely  for  her  sole  use  and  benefit,  free  from 
the  control,  debts,  and  liabilities  of  her  husband," 
and  under  such  will  such  money  was  payable  to 
her  "  on  her  sole  and  personal  receipt."  While  so 
entitled,  C  borrowed  from  her  husband  the  purchase- 
money  of  certain  real  property,  on  the  understand- 
ing that  she  would  pay  him  back  such  money  when 
she  obtained  her  legacy.  The  conveyance  of  such 
property  was  made  to  C,  but  not  to  her  separate  use. 
C  subsequently  assigned  her  legacy  by  sale,  and  out 
of  the  money  obtained  by  such  assignment  repaid 
her  husband  the  purchase-money  of  the  property 
purchased..  Held,  that  the  conversion  by  C  of  her 
legacy  did  not  alter  its  character  and  conditions, 
and  that  the  property  purchased  was  her  own 
separate  property  and  was  not  subject  to  the  debts 
or  Uabihties  of  her  husband.  Htjrst  v.  Mussoorib 
Bank     .         .         .         .      I.  L.  R.  1  AIL  762 


14. 


Legacy — Pro- 


perty purchased  with  legacy — Sale  in  execution  of 
decree — Right  of  purchaser.  C,  a  married  woman, 
was  entitled,  under  her  father's  will,  to  certain 
money  "  absolutely  for  her  sole  use  and  benefit, 
free  from  the  control,  debts,  and  liabilities  of  her 
husband,"  and  under  such  will  such  money  was 
payable  to  her  "  on  her  sole  and  personal  receipt." 
While  so  entitled,  C  borrowed  from  her  husband  the 
purchase-money  of  certain  real  property,  on  the 
understanding  that  she  would  pay  him  back  such 
money  when  she  obtained  her  legacy.  The  con- 
veyance of  such  property  was  made  to  0,  but  not  to 
her  separate  use.  C  subsequently  assigned  her 
legacy  by  sale,  and  out  of  the  money  obtained  by 
such  assignment  repaid  her  husband  the  purchase- 
money  of  the  property  purchased.  C  and  her  hus- 
band were  married  before  Act  X  of  1865  came  into 
force,  and  had  acquired  an  Indian  domicile.  Held^ 
that,  even  if  English  law  were  applicable  in  the  case, 
and  any  interest  in  the  property  purchased  passed 
to  C's  husband,  it  passed,  in  view  of  the  agreement 
between  her  and  her  husband,  on  an  implied  con- 
tract that  he  would  hold  the  property  in  trust  for 
her,  and  that,  where  such  property  was  purchased 
at  a  sale  in  the  execution  of  a  decree  against  J  as 
his  property,  with  notice  that  such  property  was 
claimed  by  C  as  her  separate  property,  such  pur- 
chase did  not  defeat  the  title  of  C.  Beresford  v. 
Hurst    ....        I.  K  B.  1  AH.  772 


15. 


Married     Woman's     Pro- 


perty Act  (III  of  1874),  SB.  7  and  Q—Succea- 
sion  Act  {X  of  1865),  s.  4— Action  for  trover- 
Wife  against  husband.    The  plaintifE  was,  at  the 

VOL  II 


HUSBAND  AND  WIFE— conW. 

time  of  her  marriage  in  1870,  possessed  in  her  own 
right  of  certain  articles  of  household    furniture 
given  to  her  by  her  mother.     Since  January  1875, 
she  had  lived  separate  from  her  husband,  but  the 
furniture  remained  in  his  house.     In  February  1875 
her  husband  mortgaged  the  property  to  B,  without 
the  plaintiff's  knowledge  orconsent.     In  June  1875 
one  K  C  B,a.  creditor,  obtained  a  decree  against  the 
husband  and  B,  in  execution  of  which  he  seised  the 
furniture  as  the  property  of  the  husband,  and  it 
remained  in  Court  subject  to  the  seizure.     In  July 
1875  the  plaintiff  instituted  a  suit  in  her  own  name 
in  trover  to  recover  the  articles  of  furniture  or  their 
value  from  her  husband,  on  the  ground  that  they 
were  her  separate  property,  and  in  August  1875  she 
preferred  a  claim  in  her  own  name  to  the  property 
under  s.  88  of  Act  IX  of  1850.     It  was  found  on 
the  facts  that  the  furniture  was  the  property  of  the 
plaintiff.     The  husband  and  wife  were  persons  sub- 
ject to  the  provisions  of  the  Succession  Act,  s.  4,  and 
the  Married  Woman's  Property  Act,  1874.     Held, 
that,  under  s.  7  of  the  latter  Act,  the  suit  was 
maintainable  against  the  husband.    Held,  also,  that 
the  judgment  for  the  plaintiff  in  the  suit,  to  recover 
the  furniture  or  its  value  from  the  husband,  could 
not,  without  satisfaction,  have  the  effect  of  vesting 
the  property  in  the  husband  from  the  time  of  the 
conversion,  and  therefore  the  claim  under  Act  IX 
of    1850    was    also    maintainable.     Brinsmead    ▼. 
Harrison,  L.  R.  6  C.  P.  584,  followed.     Habbis  v. 
Harris.     Harris  v.    Koylas  Chundeb    Bando- 
PADiA      ....     I.  L.  B.  1  Calc.  286 

16.  -  SB.    4,     7,    8— Execution     of 

decree  against  separate  property  of  wife — Domicile — 
Agency.  The  Married  Woman's  Property  Act 
(III  of  1874)  applies  to  persons  having  an 
English  domicile.  Accordingly,  the  separate  pro- 
perty of  a  married  woman  (whose  husband's 
domicile  is  EngUsh)  is  alone  bound  hj  all  debts, 
obligations,  and  engagements  incurred  by  her  in 
the  management  of  a  business  carried  on  by  her 
alone,  and  execution  of  any  decree  obtained  against 
her  in  respect  of  such  business  should  be  limited 
to  her  separate  property.  The  principle  that  the 
wife  is  impliedly  carrying  on  business  as  the  agent 
of  the  husband  is  excluded  by  the  provisions  of 
Act  III  of  1874.    Allumuddy  v.  Braham 

I.  L.  B.  4  Calc.  140  :  2  C.I*.  B.  431 

27^ ,  Execution  of  document  by 

pressure  and  concealment  of  material  facts 

Trustee  and  cestui  que  tru^t— Independent  advice. 

Where  a  husband  obtained  the  execution  of  a 
deed  by  his  wife,  creating  a  charge  over  her 
separate  proi^erty,  by  concealment  of  matenal 
facts :  Held,  that  the  deed  was  not  binding  on 
the  wife.    Turnbull  &  Co.  v.  I>^val  (1902) 

Q  C  W»  Pi .  oOw 


18. 


Suit  for  restitution  of  con- 


jugal right — Suit  by  an  excommmnkatii 
of  a  caste — Mttssalman  Kharwa  eom«iiMU%  of 
Broach— Custom.  The  plaintiff,  an  excommuni- 
cated member  of  the  Mussalman  Kharwa  oommu. 
nity  of  Broach,  sued  his  wife  .defendant  No.  1) 

8  o 
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for  restitution  of  conjugal  rights.  At  the  time 
of  their  marriage,  the  parties  "were  members  of  the 
caste  ;  but  subsequently  the  plaintiff  was  excommu- 
nicated from  his  caste.  The  defendant  contended 
that  she  should  not  be  compelled  by  the  Court  to 
go  and  live  with  him  as  his  wife  before  the  plaintiff 
was  re-admitted  into  the  caste  :  Held,  upholding 
the  contention,  that  at  the  time  of  marriage  she 
was  not  only  a  Mahomedan  by  faith  but  also  a 
member  of  the  Kharwa  community  ;  occupying  that 
status,  she  married  the  plaintiff.  It  was,  therefore, 
of  the  essence  of  the  marriage  contract  that  they 
married  because  they  were  members  of  that  particu- 
lar community  and  they  must  be  regarded  as  having 
entered  into  the  marital  relation  on  the  basis  of  that 
status.     Bai  Jina  v.  Khabwa  Jina  (1907) 

I.  L.  R.  31  Bom.  366 


19. 


Implied  authority  of  -wife 


to  pledge  husband's  credit,  when  rebutted. 
The  presumption  of  implied  authority  on  the  part 
of  the  wife  to  pledge  her  husband's  credit  for 
necessaries  may  be  rebutted  by  proof  of  circum- 
stances inconsistent  with  the  existence  of  such 
authority.  Ma.homed  Sultan  Sahib  v.  Horace 
Robinson  (1907)    .         .     I.  L.  B.  30  Mad.  543 

HUTS. 

See  Tiled  Huts. 

right  of  tenant  to  remove — 

See  Landlord  and  Tenant — Buildings 
ON  Land,  Right  to  remove,  and  Com- 
pensation FOR  Improvements. 

14  B.  li.  H.  201 

seizure  of,  in  execution — 

See   Small   Cause   Court,    Mofussil — 

Jurisdiction — Move^lBle  Property. 

8  B.  L.  R.  508,  510  note  : 

512  note  :  514  note 

2  B.  li.  R.  A.  C.  77 

See  Small  Cause  Court,   Presidency 

Towns — Jurisdiction — M  o  v  e  a  b  l  e 

Property     .         .      10  B.  L.  R.  448 

I.  L.  R.  23  Calc.  778 

3  C.  W.  N.  590 

4  C.W.  N.  470 

HYPOTHECATION. 

See  Account    •     I.  L.  R.  35  Calc.  298 

See  Civil  Procedure  Code  1( Act  XIV 
of  1882),  8.  257A  ''     :^^'^     I" 

I.  L.  R.  35  Calc' 870 
See  Mortgage. 

HYPOTHETICAL  BUILDING  SCHEME. 

See  Land  Acquisition  Act. 

I.  L.  R.  33  Bom.  825 

HYPOTHETICAL  DEVELOPMENT. 
See  Land  Acquisition. 

I.  L.  R.  33  Bom.  28 


IDIOTCY. 

See  Hindu  Law — Inheritance — Di- 
vesting OF,  Exclusion  from,  and 
Forfeiture      op      Inheritance — In- 

SANITi\ 

See  Insanity. 

See  Registration  Act,  1877,  s.  35  (1871, 
s.  35)         .         .      I.  L.  R.  1  AIL  465 
L.  R.  4LA.  163 


IDOL. 


See  Civil  Procedure  Code,  1882,  s.  11. 
I.  L.  R.  32  Calc.  102 

See   Criminal    Procedure    Code,    She- 
BAiT,  s.  144  8  C.  W.  N.  376 

See  Debutter. 

See    Hindu    Law — Endowment  ;     Shb- 
BAiTS;  Worship. 

See  Limitation  .  I.  L.  R.  32  Calc.  129 

See  Limitation  Act,  1877,  s.  7. 

8  C.  W.  N.  809 
See  Processions. 

See  Right  op  Worship. 

I.  L.  R.  31  Mad.  236 

bequest  to — 

See   Hindu     Law — Partition — Agree- 
ment NOT  to  partition  AND  RESTRAINT 

ON  Partition     .         .    8B.  L.  R.60 

See  Hindu  Liw — Will — Construction 
OF  Wills — Bequest  to  Idol. 

2  B.  L.  R.  A.  C.  137  note 

dedication  to — 


liBh— 


See  Hindu  Law — Endowment. 

gift  to,  and   direction  to  estab- 


See  Hindu    Law — Qipt — Construction 
OF  Gifts  .         I.  L.  R.  29  Calc.  230 

grant  of  letters   of  administra- 


tion for  debutter  property  of— 

See  Probate  Act,  ss.  18-23. 

I.  L.  R.  12  Calc.  375 

joint    ownership    in     right     of 


worship  of- 

See    HiNDu      Law — Partition — Right 

TO  ACCOUNT   ON   PARTITION. 

I.  L.  R.  17  Bom.  271 

offerings  to— 

5ee  Attachment — Subjects  of  Attach- 
ment— Offerings  to  Hindu   Deity. 

position  of — 

See  Limitation  Act,  Art.  144 — Adverse 
Possession   .    I.  L.  R.  23  Calc.  536 

See  Partition — Right    to    partition — 

General  Cases      .     14  B.  L.  R.  166 

I.  L.  R.  6  Bom.  298 


< 
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—  public  "worship  of— 

See  Processions. 

I.  L.  R.  30  Mad.  185 
L.  R.  34  I.  A.  93 


right  of,  to  remove — 

See  Civil  Procedure  Code,  s. 


11. 


10  C.  W.  N.  505 
I.  L  R.  32  Calc.  102 


suit  brought  in  name  of— 


See  Parties — Parties  to  Suits — Idol. 
See  Plaint — Amendment  of  Plaint. 

I.  li.  R.  19  All.  330 

See      Res      Judicata — Parties — Same 
Parties  or  their  Representatives. 
6  C.  W.  N.  178 

—  suit  for  turn  of  worship  of — 

See  Limitation  Act,  1877,  Art.  131  (1859, 

s.  1,  CL.  16)      .         .6  B.  li.  R.  352 

L  li.  R.  4  Calc.  683 

I.  L.  R.  8  Calc.  807 


Right      of 

location  of — Religious 


suit  of 
worshipper — Idol,  location  of — Religious  ceremony. 
A  suit  not -based  upon  any  right  to  the  property  in 
idols  or  to  an  office,  but  upon  the  plaintiff's  supposed 
right  as  worshipper  to  insist  on  the  observance  of  a 
ceremonial  regulation  relating  to  the  particular 
temple  in  which  the  idol  should  be  ordinarily 
located  is  not  a  suit  of  a  civil  nature  and  not  main- 
tainable in  a  Civil  Court.  Loke  Nath  Misra  v. 
Dasarati  Tewari  (1902)    I.  L.  R.  32  Calc.  102 

[10  C  W  W.  505 

ILLEGAL  CESS. 

See  Abwabs. 

See  Cess. 

See     Contract    Act,     s.     23 — Illegal 
Contracts — Illegal  Cesses. 

1.   Wages  and  allowance  of  pat- 

wari.  A  patwari's  wages  and  allowances  are  in  the 
nature  of  illegal  cesses,  and  cannot  be  recovered  in  a 
suit  for  rent.  Mengur  Mundur  v.  Huree  Mohun 
Thakoor         .         .         .         .      23  W.  R.  447 

2.  Payments  in  nature  of  rent 

in  kind — Local  custom.  Certain  payments  which 
were  not  so  much  in  the  nature  of  cesses  as  of  rent 
in  kind,  and  which  were  fixed  and  uniform  and  had 
been  paid  by  the  raiyat  for  a  long  time  according  to 
local  custom,  were  held  not  to  be  illegal  cesses.  Or- 
joon  Sahoo  v.  Anund  Singh,  10  W.  R.  257,  distin- 
guished. BuDHUA  Orawan  Mahtoon  v.  Jugges- 
suR  DoYAL  Singh        .         .  .    24  W.  R.  4 

3 


Purabee — Consideration       for 

agreement.  A  purabee,  when  it  is  part  of  the  consi- 
deration for  which  an  agreement  is  entered  into,  is 
not  in  the  nature   of  an    abwab    or    illegal    cess. 

JUGGODISH    ChUNDER  BiSWAS   V.       TuRRIKOOLLAH 

Sircar  .         .         .         .  24  W.  R.  90 


ILLEGAL  CONTRACT. 

See  Contract  Act,  s.  23. 


illegal  distress— 

See  Limitation  .   I.  L.  R.  36  Calc.  141 
ILLEGAL  GRATIFICATION. 

See  Penal  Codb,  ss.  161-165. 
See  Penal  Code,  s.  161. 

9  C.  W.  N.  547 
See  Public  Servant  .    5  C.  W.  N.  332 

7  B.  L.  R.  446 

21  W.  R.  Cr.  9 

I.  L.  R.  1  AIL  530 

L  L.R.  4  Calc.  376 

1. Public      servant    receiving 

money  for    services    rendered— P^iw;   Code 

{Act  XLV  of  1860),  s.  161.  A  person  who  receives 
money  from  others  for  the  purpose  or  with  the 
object  of  rendering  any  service  to  them  is  guilty 
of  an  offence  under  s.  161,  Penal  Code,  In  th« 
matter  of  Najeeaiuddin  .     4  C.  W.  N.  798 

2.  Attempt  to  obtain  bribe — 

Penal  Code,  s.  161 — Asking  for  bribe.  To  ask  for 
a  bribe  is  an  attempt  to  obtain  one,  and  a  bribe  may 
be  asked  for  as  effectually  in  implicit  as  in  explicit 
terms.  Where  therefore  B,  who  was  employed  as  a 
clerk  in  the  pension  department,  in  an  interview 
with  A,  who  was  an  applicant  for  a  pension,  after 
referring  to  his  own  influence  in  that  department 
and  instancing  two  cases  in  which  by  that  influence 
increased  pensions  had  been  obtained,  proceeded  to 
intimate  that  anything  might  be  effected  by  ' '  kar- 
rawai,"  and  on  the  overture  being  rejected  con- 
eluded  by  declaring  that  A  would  rue  and  repent 
the  rejection  of  it : — Held,  that  the  offence  or  at- 
tempting to  obtain  a  bribe  was  consummated. 
Empress  v.  Baldeo  Sahai     I.  L.  R.  2  AU.  253 


3. 


Non-commission  of  act  for 


v^hich  bribe  was  given—Penal  Code,  s.  161. 
The  taking  of  a  bribe  by  a  serishtadar  to  influence 
a  Principal  Sudder  AJmeen  in  his  decisions  is 
sufficient  for  a  legal  conviction,  whether  the  sexish- 
tadar  did  or  did  not  influence  or  try  to  influence  the 
Principal  Sudder  Ameen  since  s.  161  of  the  Penal 
Code  expressly  mentions  that  * '  a  person  who  re- 
ceives a  gratification  as  a  motive  for  doing  what  he 
does  not  intend  to  do,  or  as  a  reward  for  what  he 
has  not  done,"  is  punishable.  Queen  v.  Kalsk- 
churn        .  3W.  R.Cr.10 

4.  Money  paid  to  obtain  release 

of  person  wrongfully  confined.  Money  paid 
for  obtaining  release  of  a  person  wrongfully  connned 
by  police  officer  cannot  hd  regarded  as  illegil  gra- 
tification, but  as  money  extorted.  Akhoy  Kumab 
Chakrabutty  v.  Jaoat  Chandra  CHAKKABumr 

4  C.  W.  N.  7B6 


5. 


Taking  bribe  for  indusing 


public  servant  to  forbear  to  do  certain  offi- 
cial act — Penal  Code,  s.  162.  A  person  who  ao. 
cepts  for  himself  or  for  some  other  person  a  gratifi- 
cation for  inducing,  by  corrupt  or  illegal  means,  a 
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public  servant  to  forbear  to  do  a  certain  official  act, 
is  punishable,  not  under  s.  161,  but  under  s.  162  of 
the  Penal  Code.  Queen  v.  Obhoychtjrn  Chucker- 
BUTTY  .         .         .         .         3  W.  R.  Cr.  19 


e. 


Patwari     taking    grain  in 


consideration  of  sho-wing  favour  to  giver- 
— Penal  Code,  ss.  161,  165.  A  patwari  taking 
grain  as  a  consideration  for  showing  favour  to  the 
giver  in  the  discharge  of  his  functions  as  patwari 
should  be  convicted  under  s.  161,  and  not  s.  165 
of  the  Penal  Code.     Queen  v.  Mudsooddeen 

2  N.  W.  148 


7. 


Agreement  to  restore  village 


mahars  to  ofiB.ce  on  payment  on  R300 
to"W^ards  repair  of  a  village  temple — Penal 
Code  {Act  XLV  of  1860),  s.  161— Public  servant— 
Revenue  and  police  patel— Official  Act.  The  mahars 
of  a  certain  village  having  been  suspended  from 
their  office  for  some  months,  a  meeting  of  the 
villagers  was  held  at  the  house  of  the  patel,  at  which 
the  patel  was  present,  to  consider  the  question  of 
their  restoration  to  office,  and  an  agreement  was 
there  come  to  that  they  should  be  restored  on  their 
paying  a  sum  of  R300  towards  the  repair  of  the 
village  temple.  Held,  that  the  patel,  being  a  public 
servant,  had  committed  an  offence  under  s.  161  of 
the  Penal  Code.  Queen-Empress  v.Appaji  bin 
Yadavrao  .         .        I.  L.  R.  21  Bom.  517 


8. 


Proper  order  on  conviction — 

Sentence — Order  to  refund  money.  On  a  conviction 
of  taking  illegal  gratification  a  simple  order  to 
refund  the  money  taken  is  quite  inadequate  to  the 
gravity  of  the  offence.  In  the  matter  of  Mutty 
Lall  Chattopadhya  16  W.  R.  Cr.  74 


9. 


Demand  of  dusturi  by  Civil 
Penal  Code     {Act   XLV  of   1860), 


Court  peon 
s.  161.  A  demand  of  dusturi  by  a  Civil  Court 
peon  from  the  plaintiff,  as  a  motive  or  reward  for 
serving  the  summonses  on  his  witnesses  without 
an  identifier,  amounts  to  an  attempt  to  obtain  an 
illegal  gratification  within  s.  161  of  the  Penal  Code. 
Empress  of  India  v.  Baldeo  Sakai,  I.  L.  R.  2  AU. 
253,  followed.  Queen- Empress  v.  Ramakka,  I.  L. 
R.  8  Mad.  5,  distinguished.  Ratan  Moni  Dey  v. 
Emperor  (1905)  .        I.  L.  R.  32  Calc.  292 

B.C.  9C.  W.N.  547 

ILLEGITIMACY. 

See  Hindu  Law — Marriage. 

See  Hindu  Law — Succession. 

I.  L.  R.  82  Bom,  562 

See  Husband  and  Wipe. 

11  B.  L.  R.  144 

See  Illegitimate  Children. 

See    Mahomedan    Law — Acknowledg- 
ment. 

See    Mahomedan  Law — Inheritance. 
I.  L.  R.  30  Calc.  68 

^ee  Marriage. 


ILLEGITIMACY— cow/J. 

proof  of— 

See     Evidence — Civil    Cases — Miscel> 
LANEOus  Documents — Petitions. 

I.  L.  R.  10  Mad.  334 

See   Witness — Civil      Cases — Persons 

competent  or  not  to  be  Witnesses. 

I.  L.  R.  18  Bom.  468 

question  of — 

See  Execution  of  Decree — Execution 

BY    OR    AGAINST    REPRESENTATIVES- 

I.  L.  R.  2  Calc.  32T 

L.  R.  4  I.  A.  QQ 

17  W.  R.  428 


See      Res 
Parties 


1. 


Judicata — Parties — Same 

OR  their  Representatives 

I.  L.  R.  2  Calc.  327 

L.  R.  4  I.  A.  66 

I.  L.  R.  4  AIL  92 

Right  to   bastard's  estate — 


Escheat — Non-assertion  of  claim  by  Crown — Estop- 
pel. M,  the  widow  and  administratrix  of  a  bastard 
who  had  died  intestate  and  without  issue,  receiv- 
ed a  letter  in  1841  from  the  Lords  Commissioners 
of  the  Treasury  stating  that  they  did  not  deem  it 
expedient  to  take  any  steps  for  the  assertion  of  the 
rights  of  the  Crown  with  regard  to  her  late  hus- 
band's estate.  Previous  to  this,  M  had  obtained 
possession  of  that  estate,  and  two  months  before 
the  receipt  of  the  letter  she  had  contracted  a  second 
marriage.  No  settlement  was  made  upon  this 
marriage,  and  since  the  time  of  the  marriage,  Jf '« 
second  husband  had  had  the  exclusive  management 
of  the  property.  In  execution  of  a  decree  against 
the  husband,  his  right,  title,  and  interest  in  and 
to  n  portion  tf  the  property  were  put  up  for 
sale  and  purchased  by  the  plaintiff.  The  plaint- 
iff's right  to  possession  was  disputed  by  3f^ 
who  contended  that  her  husband  took  no  interest 
in  the  two-thirds  of  the  property  which  went  to  the 
Crown  which  could  be  attached  and  sold  in  execu- 
tion. In  a  suit  by  the  plaintiff  to  establish  her 
rights  over  the  property  : — Held,  that  the  Crown 
would  be  estopped  by  the  line  adopted  by  the 
Commissioners  of  the  Treasury  in  1841  from  assert- 
ing its  claim  to  the  two-thirds  ;  and  that  M  had  a 
good  title  to  the  whole  estate  even  as  against  the 
Crown.     Toolseemoney  Dossee  v.  Cornelius 

11  B.  L.  R.  144 

2.  — Letters  of    administration — 

Parties — Administrator  OeneraVs  Act,  XXIV  of 
1867,  8.  15— Succession  Act  {X  of  1865),  s.  224. 
The  plaintiffs  applied  for  probate  of  the  will  of  one 
R  D,  to  be  granted  to  them  as  executor  and  execu- 
trix thereof.  The  Administrator  General  had 
entered  a  caveat  and  appeared  to  oppose  the  appli- 
cation. The  petition  for  probate  was  therefore 
ordered  to  be  treated  as  a  plaint,  both  parties  to 
file  a  written  statement,  and  the  case  was  set  down 
to  be  heard.  At  the  hearing  it  appeared  R  D  was 
illegitimate,  and  the  issue  for  trial  was  whether 
the  document  was  or  was  not  her  will.    Held,  that 
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ILIiE  QlTlMACY—condd. 

the  Administrator  General  would  be  entitled  to 
letters  of  administration  under  s.  15,  Act  XXIV 
of  1867,  and  that  it  was  not  necessary  to  make 
the  Government  a  party  to  the  suit.  Semhle  : 
The  Administrator  General  would  have  been 
entitled  to  apply  for  letters  of  administration 
under  s.  224  of  Act  X  of  1865.  DeMello  v. 
Broughton         .         .         .      11  B.  Ij.  R.  Ap.  6 

ILLEGITIMATE  CHILDREN. 

See  Custody  of  Children. 

I.  L.  R.  4  Cale.  374 

See  HiNDF  Law — 

Inheritance — Illegitimate     Chil- 
dren. 

Marriage — Validity  or  otherwise 
OF  Marraige. 

7  C.  W.  N.  619 
3  B.  L.  R.  P.  C.  1 

See  Hindu  Law — Partition — Right 
TO  partition — Illegitimate  Chil- 
dren    .         .     I.  L.  R.  12  Mad.  401 

See  Maintenance,  Order  of  Criminal 

Court  as  to  .  I.  L.  R.  18  Bom.  468 

I.  L.  B.  19  Mad.  461 

I.  L.  R.  16  Calc.  781 

custody  of — 

See  Marriage,  Nullity  of. 

I.  L.  R.  35  Calc.  381 

ILLUSTRATIONS    TO    SECTIONS    OP 
ACTS. 

See  Contract  Act      I.  L.  R.  1  All.  487 

22  W.  R.  367 

See  Limitation  Act,  1877,  s.  26. 

I.  L.  R.  7  Calc.  13 

IMMORAL  TRANSACTIONS. 

See  Contract  Act  (IX  of  1872),  s.  23. 

I.  L.  R.  32  Bom.  581 

IMMORALITY. 

See  Security  for  Good  Behaviour. 

I.  L.  R.  30  Calc.  366 

IMMOVEABLE  PROPERTY. 

See  Appeal  in  Criminal  Cases — Crimi- 
nal Procedure  Code. 

L  L.  R.  29  Calc.  724 

See  Attachment — Subjects  of  Attach- 
ment— Property  and  Interest  in 
Property  of  Various  Kinds. 

I.  L.  R.  11  Mad.  193 
I.  L.  R.  14  All.  30 

■See  Civil  Procedure  Code,  1882,  s. 
16(d)     .         .       I.  L.  R.  26  AIL  603 

See  Compromise    I.  L.  R.  35  Calc.  837 

^ee  Criminal  Breach  of  Trust. 

I.  L.  R.  23  Calc.  372 


IMMOVEABLE  PROPERTY— confi. 


See  Domicile 


I.  L.  R.  32  Calc.  631 


See  Fishery,  Right  of. 

I.  L.  R.  20  Calc.  446 

See  Hindu  Law  .  I.  L.  R.  33  Calc.  23 

-See  Jurisdiction  L  L.  R.  32  Calc.  602 

See  Letters  Patent,  Art.  12. 

L  L.  R.  28  Mad.  216,  487 

See  Limitation     I.  L.  R.  32  Calc.  469 

See  Limitation  Act,  1877,  ss.  3  and  17. 
I.  L.  R.  27  AU.  462 

See  Limitation  Act,    1877,  Art.    144 — 
Immoveable  Property. 

See  MuNSiF,  jurisdiction  op. 
I.  L.  R.  2  AIL  698  : 1.  L.  R.  19  Calc.  8 

See    Possession,    Order    of    Criminal 
Court  as  to — Cases    which  the  Ma- 
gistrate can  decide  as  to  Possession. 
I.  L.  R.  11  Calc.  413 
I.  L.  R.  12  Calc.  537 
I.  L.  R.  13  Calc.  179 
I.  L.  R,  15  Calc.  527 
I.  L.  R.  16  Calc.  513 
I.  L.  R.  15  AIL  394 
I.  L.  R.  23  Calc.  80 
3  C.  W.  N.  148 

See    Possession,^Order    of    Cbi^jsal 
Court  as  to — 

Likelihood  of  Breach  of  the  Peace. 
I.  L.  R.  28  Calc.  416 

Dispossession  by  Criminal  Force. 

5  C.  W.  N.  374 

See  Power  op  Attorney. 

I.  L.  R.  35  Calc.  854 

See  Registration  Act  (III    of    1877), 
s.  17  .     L  L.  R.  28  AIL  277 

See  Sale  for  Arrears  of  Rent — Sbt* 
TING  ASIDE  Sale — General  Cases. 

I.  L.  R.  29  Calc.  1 ;  459 

See  Sale  in  Execution  op  Decree — Im- 
moveable Property. 

I.  li.  R.  1  AIL  348 
9  Bom.  64 

See  Security  for  Costs — Suits. 

7  B.  Ii.  R,  Ap.  60 

See  Small  Cause    Court,    Mofu.ssil — 

Jurisdiction — Immoveable  Propbrtv. 

I.  Ii.  R.  21  Bom.  887 

See  Small  Cause  Court,  Mopussil — 
Jurisdiction — Movsabls  Pbopbbty. 

See  Small  Cause  Coubt,  Pbssidxkot 
Towns — Jurisdiction —  Immovxabui 
Property,  Recovery  of. 

See  Small  Cause  Court,  PsBSiDnoT 
Towns — Jurisdiction — Title,  Ques- 
tion of         .    L  L.  R.  16  Bom.  400 
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See  Special  or  Second  Appeal — Small 
Cause  Couet  Suits — Immoveable 
Property  I.  L.  R.  19  Mad.  103  ;  329 

See  Specific  Relief  Act,  s.  9- 

I.  L.  R.  12  Bom.  221 
I.  L.  B.  18  Calc.  80 

I.  L.  R.  19  Calc.  554 

I.  L.  R.  13  Mad.  54 

I.  L.  R.  13  AIL  537 

I.  L.  R.  23  Bom.  673 

See  Trespass     .       I.  L  R.  36  Calc.  28 

dispossession  of— 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
165         .         .       I.  L.  R.  25  ALL  343 

See  Possession,  Order  of  Criminal 
Court  as  to — Dispossession  by  Cri- 
minal Force. 

document  relating   to  or    creat- 


ing charge  on,  or  interest  in — 

See  Registration  Act,  1877,  ss. 
49. 


17  AND 


—  suit  to  recover  possession  o  f — 
See  Document  .  I.  L.  B.  30  Calc.  433 


transfer  of- 


11  C.  W.  N.  828 


See  Lis  Pendens 

IMPARTIBLE  ESTATE. 

See  Babuana  Grant. 

See  Ghatwali  Tenure. 

I.  li.  R.  22  Calc.  156 

See  Grant — Construction  of  Grants. 
I.  L.  R.  17  Mad.  150 
I.  L.  R.  30  Calc.  20 

See  Hindu  Law — Alienation. 

1.  L.  R.  27  Mad.  131 

See  Hindu  Law — 

Custom — 

Impartibility  ; 

Primogeniture. 

1.  L.  R.  29  Calc.  343 
I.  L.  R.  27  AIL  203 

Inheritance — 

Migrating  Families. 

I.  L.  R.  29  Calo.  433 

Impartible  Property. 

Partition    I.  L.  R.  36  Calc.  481 

See  Hindu  Law — Succession. 

L  L.  R.  30  AU.  406 

See  OuDH  Estates  Act  (I  op  1869). 

5  C.  W.  N.  602 

See  Sale    .         .     I.  L.  R.  27  Mad.  131 

See  Succession    .      L.  R.  30  I.  A.  190 

\  See  Transfer  of  Property. 

L.  R.  28  I.  A.  46 


succession  to — 


See  Hindu  Law — Succession. 

I.  L.  R.  32  Mad.  429 

Succession  Certificate 

Act  {VII  of  1889)— Successor  to  impartible 
zamindari  not  entitled  to  recover  debts  due  to  his 
predecessor  without  a  certificate  under  the  Act.  The 
successor  to  an  impartible  estate  is  not  a  co-owneE 
with  his  predecessor  in  the  moneys  due  to  the 
latter  before  his  death.  He  derives  his  title  to  such 
debts  only  at  the  death  of  his  predecessor,  as  part 
of  such  predecessor's  effects,  and  cannot  recover 
them  without  obtaining  a  certificate  under  Act  VII 
of  1889.  The  rule  of  succession  in  impartible 
estates  is  based  on  a  theoretical  co-parcenary  and 
not  on  any  actual  unity  of  interest  between  the 
predecessor  and  his  successor,  and  this  theoretical 
community  of  interest  can  be  apphed  only  for  the 
purpose  of  determining  the  succession  and  for  no 
other  purpose  whatsoever.  The  Pittapore  Case, 
I.  L.  R.  22  Mad.  397,  referred  to.  Observations 
of  Sankaran  Nair,  J.,  in  Nachiappa  Chettiar  v. 
Chinnayasami  Naicker,  I.  L.  H.  29  Mad.  459, 
considered  and  not  followed.  Kali  Krishna  Sarkar 
V.  Eaghunath  Deb,  I.  L.  R.  31  Calc.  224,  not  fol- 
lowed.    Rajah  of  Kalahasti  v.  Achigadu  (1905) 

L  L.  R.  30  Mad.  454 

IMPOTENCE,    j 

See  Hindu  Law — Marriage — Re- 
straint on,  or  Dissolution  of  Mar- 
biaok         .         .     I.  L.  R.  1  AIL  549 

See  Marriage     .  I.  L.  R.  16  Bom.  639 

IMPRISONMENT. 

^ee  Arms  Act  (XXXI  of  1860). 

I.  L.  R.  1  Bom.  308 

See  Arrest        .     I.  L.  R.  12  Bom.  46 

See  Bombay  District  Municipal  Act, 
1884,  s.  49     .     I.  L.  R.  18  Bom.  400 

See    Compensation — Criminal    Cases — 

For    Loss    or    Injury    Caused    by 

Offence  .         .         .    2  C.  L.  R.  507 

I.  L.  R.  22  Calc.  139 

I.  L.  R.  19  Mad.  238 

See    Compensation — Criminal    Cases — 
To   Accused   on    Dismissal  of  Com- 
plaint       .         I.  L.  R.  13  Calc.  304 
2  C.  L.  R.  507 
I.  L.  E.  21  Calc.  979 
I.  L.  R.  22  Calc.  586 
I.  L.  R.  18  AIL  96 
I.  L.  R.  19  All.  73 
5  C.  W.  N.  213,  214 

See  Contempt    of     Court — Contempts 

Generally      .     I.  L.  R.  4  Calc.  655 

I.  L.  R.  19  Bom.  152 

See  Contempt  of  Court — Penal  Code, 
s.  174  ..         .       2  Mad.  319 

See  Contract  .  I.  L.  R.  35  Calc.  1035 
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IMPBISONME  NT— conftf. 

8ee  Criminal  Procedure  Code,  s.  370  (1). 

I.Ii.  B.  31Calc.983 

See  Duress        .      I.  L.  R.  1  Calc.  330 

See  Execution  of  Decree — Effect  of 

Change  of  Law  pending  Execution. 

I.  Ii.  R.  2  Bom.  148 

,    See  False  Imprisonment. 
See  Insolvent  Act,  s.  50. 

I.  Ii.  B.  17  Calc.  209 

See  Maintenance,   Order  of  Criminal 

Court  as  to     .     I.  L.  B.  8  Mad.  70 

I.  L.  B.  9  All.  240 

I.  L.  B.  22  Calc.  291 

I.  Ii.  B.  20  Mad.  3 

I.  L.  B.  25  Calc.  291 

See  Kail  ways  Act,  s.  113. 

I.  Ii.  B.  18  Bom.  440 

I.  L.  B.  20  Mad.  385 

I.  Ii.  B.  20  All.  95 

See  Right  of  Suit — ^Torts. 

3  Agra  390 

See  Sentence — Imprisonment. 

See  Whipping   .     I.  Ii.  B.  16  Bom.  357 

in  default  of  payment  of  com- 
pensation— 

See  Compensation — Criminal  Cases — 
For  Loss  or  Injury  caused  by 
Offence       .       I.  L.  B.  28  Calc.  164 

— in  default  of  payment  of  fine — 

See  Cattle  Trespass  Act  (I  of  1871), 
s.  22       .         .         .       5  C.  W.  N.  32 

nature  of — 

See  Civil  Procedure  Code,  1882,  s.  359. 
new.  N.  740 


1. 


*. Period  of  imprisonment  of 

judgment-debtor — Civil  Procedure  Code,  1882,  s. 
342.  The  Court  cannot  fix  any  period  for  the 
imprisonment  of  a  judgment-debtor  under  Civil 
Procedure  Code,  s.  342.     Subudhi  v.   Singi 

I.  Ii.  B.  13  Mad.  141 


2. 


Civil     Procedure 


Code  {Act  XIV  of  1882),  s.  342— Imprisonment  for 
debt — Period  of  imprisonment — Jurisdiction.  The 
Court  cannot  fix  any  term  of  imprisonment  for  a 
debt  under  s.  342,  Civil  Procedure  Code,  when 
committing  a  debtor  to  jail.  Svhudhi  v.  Singi, 
I.  L.  B.  13  Mad.  141,  followed.  Sujan  Bibi 
V.  Sagar  Mandal(1900)  .         .   5  C.  W.  N.  145 

3.  Simple  or  rigorous  impri- 
sonment— Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  359 — Omission  to  specify  the  nature  of 
the  imprisonment  vjhen  passing  order  under  s.  359 
— The  power  to  subsequently  declare  it  to  be  rigorous 
— Jurisdiction — S.  622,  Civil  Procedure  Code.  The 
imprisonment  ordered  under  s.  359,  Civil  Pro- 
cedure Code,  may  be  either  simple  or  rigorous, 
but  the  nature  of  the  imprisonment  must    be   spe- 


IMPBISONMENT— concW. 

cified  when  the  order  is  made.  Government  v.  Badhoo 
Charan  Ash,  18  W.  B.  Cr.  3,  referred  to.  When 
the  Judge  in  passing  orders  under  s.  359,  Civil 
Procedure  Code,  omits  to  state  whether  the  im- 
prisonment awarded  is  to  be  simple  or  rigorous, 
it  must  be  taken  to  be  simple  imprisonment.  After 
the  Judge  has  made  an  order  under  s.  359,  his 
power  under  that  provision  of  the  law  is  exhausted 
and  he  has  no  jurisdiction  subsequently  by  an 
administrative  order  passed  without  notice  to  the 
petitioner  to  determine  that  the  imprisonment  is  to 
be  rigorous.  If  he  does  so,  his  order  is  liable  to  be 
discharged  by  the  High  Court  in  the  exercise  of  its 
revisional  jurisdiction.  Sheikh  Amir  Ali  v. 
Mathoo  Sahoo  (1907)  .         .    11  C.  W.  N.  740 

IMPBOPEB    QUESTIONS    IN    CBOSS- 
EXAMINATION. 


See  Defa:viation 
IMPBOVEMENTS. 


I.  L.  B.  36  Calc.  375 


See  Bengal  Tenancy  Act,  s.  29  (b). 

11  C.  W.  N.  62 

See  Civil  Procedure  Code,  1882,  s. 
244 — Questions  in  Execution  op 
Decree         .     I.  L.  B.  26  Mad.  501 

See  Co-sharers — Suits    by   Co-sharers 
with  respect  to  the  Joint  Property. 
I.  Ii.  B.  28  Calc.  223 
See  Landlord  and  Tenant. 

I.  Ii.  B.  29  Bom.  580 

See  Landlord  and  Tenant — Buildings 
ON  Land  ;  Right  to  remove,  and 
Compensation  for  Improvements. 

See  Malabar  Law. 

I.  Ii.  B.  25  Mad.  568 

See  Mortgage^Accounts. 

See  Sale  for  Arrears  of  Revenue — 
Protected  1  enures. 

I.  L.  B.  3  Calc.  293 
I.  Ii.  B.  8  Calc.  110 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction    Rent. 

I.  Ii.  B.  24  Mad.  356 

See  Trust        .      I.  Ii.  B.  11  Mad.  360 


1. 


Occupier  of  land  without  title 

— Bight  to  compensation  for  improvements.  Where 
a  person  had  held  a  property  on  a  false  title,  and  the 
rightful  owner  had  recovered  possession  after  much 
trouble  : — Held,  that  the  former  was  not  entitled  to 
compensation  for  improvements  which  he  had  made 
for  his  own  convenience,  and  which  were  not  made 
as  the  latter  would  have  required.  Wahkdoollah 
V.  GoLAM  Akbur      .         .         .     25  W.  B.  205 

See  FuRZUND  Ali  Khan  v.  Asl.^  Ali    Mahomed 

3  C.  L.  B.  184 


2. 


Calingula    constructed   by 


Government — Necessary  effect  to  cause  water 
to  flood  plaintiff's  lands — Bights  of  Oovemment 
in  connection  with  the  distribution    of  tvater — Li- 
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IMPEOVEMENTS— con^cZ. 

mitation  Act  {XV  of  1877),  s.  24 — Continuing 
wrong.  In  1882  a  calingula  was  constructed  by 
Government  for  the  purpose  of  reducing  the 
flow  of  water  into  a  tank  through  a  channel.  The 
necessary  effect  of  the  calingula  would  have  been  to 
cause  the  water  diverted  from  the  channel  to  flood 
the  plaintiff's  land.  To  obviate  this,  a  small  drain- 
age channel  was  formed  by  Government  to  carry 
off  the  surplus  water.  Plaintiffs  contended  that 
the  drainage  channel  was  not  sufficient  to  carry 
off  the  water  and  that  the  water  which  flowed  over 
the  caHngula  stagnated  on  their  lands  and  made 
them  unfit  for  cultivation.  They  prayed  for  a 
mandatory  injunction  directing  that  the  calingula 
be'blocked  up.  Hddf  that  they  were  entitled  to  the 
relief  claimed.  Government  have  the  right  to 
distribute  the  water  of  Government  channels  for 
the  benefit  of  the  public  subject  to  the  rights  of  a 
ryotwari  land-holder,  to  whom  water  has  been 
supplied  by  Government,  to  continue  to  receive 
such  supply  as  is  sufficient  for  his  accustomed  re- 
quirements. But  the  rights  of  Government  in 
connection  with  the  distribution  of  water  do  not 
include  a  right  to  flood  a  man's  land  because,  in 
the  opinion  of  Government,  the  erection  of  a  work, 
which  has  this  effect,  is  desirable  in  connection 
with  the  general  distribution  of  water  for  the  public 
benefit.  The  fact  that  the  opening  of  the  calingula 
was  necessary  for  the  protection  of  the  tank,  and 
the  fact  that  there  was  no  neghgence  in  the  con- 
struction of  the  calingula — so  far  as  the  caUngula 
was  concerned — did  not  deprive  the  plaintiffs  of 
their  right  to  have  their  property  protected.  Even 
if  Government  had  been  empowered  by  statute  to 
construct  the  calingula  in  question,  it  would  be 
for  Government  to  show  that  they  could  not  exer- 
cise their  statutory  powers  without  injuring  the 
plaintiffs'  lands.  The  position  of  persons  acting 
under  statutory  authority  discussed.  Held,  also, 
that  the  injury  was  a  continuing  one  and  that  the 
suit  was  governed  by  s.  24  of  the  Limitation  Act 
and  was  not  barred  by  limitation.     Sankarava- 

DIVBLU  PiLLAI  V.  SeOBETARY  OF  StATE  FOR  InDIA 

1905)        .         .         .        .  I.  li.  B.  28  Mad.  72 


3. 


Water-course — Construction  of 


new  channel — Prior  to  construction  water  flotved 
naturally  or  percolated  withoiU  definite  course — Ma- 
terial alteration.  Plaintiff  sued  for  an  injunction 
to  restrain  defendant  from  making  or  using  a 
Water  channel.  Prior  to  the  construction  of  the 
channel,  all  the  water  that  flowed  from  the  defend- 
ant's land  on  to  the  plaintiff's  found  its  way 
there  by  natural  flow  or  percolation  and  was 
not  carried  down  by  any  definite  water  course. 
The  effect  of  the  channel  was  to  collect  water, 
which  formerly  flowed  from  a  large  tract  of  land 
at  different  points  in  a  definite  channel  and  to 
throw  it  all  into  a  particular  part  of  the  plaintiff's 
channel.  Held,  that  plaintiff  was  entitled  to  the 
relief  sought.  Even  though  no  greater  quantity 
of  water  might  eventually  be  carried  into  plaintiff's 
channel  than  had  hitherto  run  into  it,  the  new 
channel  effected  a  material  alteration  in  the  mode 


IMPROVEMENTS— coTicR 

of  the  passage  of  the  water  from  the  defendant's 
land  into  that  of  the  plaintiff.  Such  a  change 
plaintiff  was  entitled  to  object  to.  Vexkatagiri 
V.  MuDDUKRiSHNA  (1905)   .  I.  li.  R.  28  Mad.  15 

INAM. 

See  Act  of  State. 

I.  li.  R.  11  Bom.  235 

See     Bombay     Revenue     Jurisdiction 
Act,  s.  4        .1.  L.  R.  18  Bom.  319 

See  Grant — Construction  of  Grants. 

4  Bom.  A.  C.  1 

11  Bom.  162 

I.  li.  R.  9  Mad,  307 

li.  R.  13  I.  A.  32 

I.  li.  R.  16  Mad.  1 

I.  L.  R.  18  Mad.  257 

See    Grant — Resumption    or    Revoca. 
tion  of  Grant. 

I.  L.  R.  14  Mad.  341 

See  Inam  Commissioner. 

See  Inamdar. 

See  Jaohir. 

See    Jurisdiction    of    Civil    Court — 
Rent  and  Revenue  Suits,  Bombay. 

11  Bom.  39 
I.  li.  R.  18  Bom.  525 

See  Limitation     .  L  L.  R.  27  Mad.  16 

See  Partition — Right    to    Partition — 

Generally       I.  L.  R.  21  Bom.  458 

I.  li.  R.  27  Bom.  358 

See   Resumption — Effect   of   Resump- 
tion..   ....      1  Bom.  22 

I.  li.  R.  9  Bom.  419 
I.  li.  R.  10  Bom.  112 
1. 1..  R.  11  Bom.  235 

See  Service  Tenure. 

I.  li.  R.  17  Bom.  431 
li.  R.  20  I.  A.  50 

enfranchisement  of — 

See    Jurisdiction    of    Civil    Court — 

Reitt  and  Revenue  Suits,  Madras. 

2  Mad.  327 

See  Resumption — Effect    of    Resump- 
TION  .         .        I.  li.  R.  26  Mad.  339 

See  Right  of  Suit — Office  or  Emolu- 
ment .      I.  li.  R.  8  Mad.  249 
I.  L.  R.  15  Mad.  284 
I.  li.  R.  20  Mad.  454 
I.  li.  R.  21  Mad.  47 
I.  li.  R.  22  Mad.  204 
I.  li.  R.  23  Mad.  47 


L  Enfranchisement  of 

service  inam — Madras  Enfranchised  Inams  Act  {IV 
of  1866) — Service  inam  enfranchised  in  widow** 
nam£  under  Act  IV  of  1866  not  alienable  by  widow 
beyond  her  own  life-time.  The  enfranchisement  of  a 
service  inam  does  not  involve  a  resumption  by 
Government  and   a   fresh  grant  in  favour  of  the 
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IWAM — concld. 

persons  named  in  the  title-deed.  It  disannexes 
the  inam  from  the  office,  converts  it  into  ordinary 
property  and  releases  the  reversionary  rights  of 
the  Crown  in  the  inam,  but  does  not  confer  on 
the  persons  named  in  the  title-deed  any  rights 
in  derogation  of  those  possessed  by  other  person 
in  the  inam  at  the  time  of  the  enfranchisement. 
Case  law  considered.  Narayana  v.  Chengalamma, 
I.  L.  B.  10  Mad.  1,  approved.  Gunnaiyan  v. 
Kamakchi  Ayyar,  I.  L.  R.  26  Mad:  339,  approved. 
A  Hindu  widow  cannot  alienate  beyond  her  own 
life-time  service  inam  enfranchised  in  her  name 
under  Madras  Act  IV  of  1866.     Pingala    Laksh- 

MIPATHI  V.   BOMMIREDDIPALLI  ChALAMAYYA    (1907) 

I.  li.  B.  30  Mad.  434 


2. 


Enfranchisement    of   lands 


framing — Enfranchisement^  no  resumption  and 
fresh  grant — Adverse  possession,  right  acquired 
by,  can  he  inherited  or  conveyed — Lapse  of  time 
does  not  change  character  of  estate.  Where  a 
service  inam,  which  consists  of  land  and  not 
the  assessment  only  thereon,  is  enfranchised, 
such  enfranchisement  only  disannexes  the  land 
from  the  office  and  converts  it  into  ordinary  pro- 
perty releasing  the  reversionary  right  of  the  Crown 
in  the  inam.  It  has  not  the  effect  of  a  resumption 
and  fresh  grant  so  as  to  affect  the  rights  of  other 
persons  existing  at  the  time  of  the  enfranchise- 
ment. Pingala  Lakshmipathi  v.  Bommireddipalli 
Chalamayya,  I.  L.  R.  30  Mad.  434,  referred 
to.  A  person  holding  property  adversely  for 
less  than  the  statutory  period,  acquires,  as  against 
every  one  but  the  true  owner,  an  interest  capable  of 
being  inherited,  devised  and  conveyed  ;  and,  where 
fiuch  an  interest  in  service  inam  land  is  inherited  by 
the  widow,  she  takes  only  a  widow's  estate,  which 
is  not  enlarged  by  subsequent  enfranchisement ; 
nor  is  it,  by  continued  possession  for  more  than  the 
statutory  period,  converted  into  an  absolute 
€state.  Mere  lapse  of  time  will  not  change  the 
character  of  such  estate,  in  the  absence  of  evidence 
to  show  that  she  claimed  an  absolute  interest  in 
such  properties.  Subbaroya  Chetty  v.  Aiyas- 
WAMi  Aiyab  (1908)  .     I.  li.  B.  32  Mad.  86 

INAM  COMMISSIONER. 

See  Inam. 

See  Inamdar. 

See    Jurisdiction    of    Civil    Court — 

Rent  and  Revenue  Suits,  Bombay. 

I.  Ij.  R.  13  Bom.  442 


—  rent  fixed  by — 

See  Madras  Regulation  XXV  of  1802, 
s.  4       .         .     I.  li.  B.  16  Mad.  34 

See  Madras  Rent  Recovery  Act,  s.  1. 
I.  li.  B.  16  Mad.  40 

Certificate  of,  effect  of— Mad. 


1. 


Beg.  IV  of  1831.  The  certificate  of  the  Inam 
Commissioner  does  not  afford  conclusive  evidence  of 
the  title  of  the  person  to  whom  it  was  granted,  nor 
is  his  decision  one  over  which  the  Civil  Courts  have 


INAM  COMMISSIONEB— co«c?rf. 

no  jurisdiction.  His  duties  were  not  of  a  judicial 
character,  but  he  was  authorized  to  deal  with  those 
in  possession  of  inams  on  certain  terms  varying 
with  the  nature  of  the  holding  which  incidentally 
he  was  to  determine,  but  for  the  prescribed  purpose 
only,  the  nature  of  the  title  by  which  the  person 
whom  he  found  in  possession  actually  held  it. 
Sundaramurti  Nudali  v.  VaUinayaki  Ammal,  1 
Mad.  465,  distinguished.     Vissappa  v.  Ramajooi 

2  Mad.  341 


2. 


Effect  of  decision  of— Right 


of  suit  by  inamdar  against  Oovernment  officer  infring- 
ing decision.  The  Inam  Commissioner's  decisions, 
under  Act  XI  of  1852,  on  matters  falling  within 
his  jurisdiction,  are  final,  except  when  and  as 
modified  by  an  appeal  to  Government  in  its  judicial 
capacity  under  the  Act,  and  binding  not  only 
upon  the  inamdar,  but  upon  the  Government  it«eif 
in  its  executive  capacity,  and  where  a  Government 
officer  infringes  the  rights  of  an  inamdar  thus  deter* 
mined,  an  action  lies  against  him  in  the  Civil  Court. 
Vasudev  Pandit  v.  Collector  of  Puna 

10  Bom.  A.  C.  471 


3. 


In      an   enquiry 


under  Act  XI  of  1852  the  Inam  Commissioner,  on 
the  30th  January  1865,  decided  that  a  certain  inam 
village  should  be  continued  to  the  male  descendants 
of  the  original  grantee.  Held,  that  the  decision 
of  the  Inam  Commissioner  was  only  intended  to 
regulate  the  duration  of  the  exemption  of  the  inam 
village  from  assessment,  and  not  to  regulate  the 
enjoyment  of  it  as  between  the  heirs  of  the  original 
grantee.     Vasudev  Anant  v.  Ramkri^na 

I.  li.  B.  2  Bom.  529 
INAMDAB. 

See  Bombay  Land   Revenue   Act,   ss- 

85,  86  .      I.  li.  B.  16  Bom.  586 

See  Bombay  Land  Revenue  Act,  s.  216. 

I.  li.  B.  18  Bom.  526 

See  Bombay   Local  Funds  Act,    1869, 
s.  8         .         .  I.  li.  B.  17  Bom.  422 

See  Enhancement  of  Rent — Right  to 

ENHANCE       .         .    6  Bom.  A.  C.  23 

I.  li.  B.  3  Bom  141,  348 

I.  li.  B.  17  Bom  475 

I.  li.  B.  29  Bom.  415 

See  Forest  Lands  I.  L.  B.  28  Mad.  69 
See  Grants  .  I.  li.  B.  29  Bom.  480 
See  Inam. 

See  Inam  Commissioner. 
See    Jurisdiction    of    Civil    Court — 
Customary  Payments. 

I.  li.  B.  16  Bom.  649 

See   Landlord  and  Tenant — Eject- 
ment— Generally. 

I.  li.  B.  19  Bom.  138 

See  Landlord  and  Tenant — Nature  of 
Tenancy   .   I.  Lu  B.  17  Bom.  475 

See  Land  Revenue  Codb  (Bom.  Act 
V  OF  1879). 
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See  Madras  Rent  Recovery  Act,  s.  1. 
I.  L.  R.  7  Mad.  262 
I.L.  B.  8  Mad.  351 
I.  li.  R.  16  Mad.  40 

See    Resumption — Effect  op     Resump- 
tion       ...  1  Bora.  22 
I.  Ii.  B.  9  Bom.  419 
I.  Ii.  B.  10  Bom.  112 
I.  Ii.  B.  11  Bom.  235 


—   tenants  under — 
See  Landlord  and  Tenant. 


1. 


I.  Ii.  B.  30  Mad.  502 

Bights  of  common.     Unless  the 

terms  of  his  inam  grant  authorize  an  inamdar  to 
enclose  a  piece  of  land  used  immemorially  as  pasture 
ground  by  the  inhabitants  of  his  inam  village,  he 
cannot  do  so  at  will  merely  by  virtue  of  his  being  an 
inamdar.     Vishvanath  v.  Mahadajj 

I.  L.  B.  3  Bom.  147 
2.  Arrears  of  assess- 
ment— Occwpancy  tenant — Purchaser  from  the  occu- 
pancy tenant — Decree  for  assessment — Money- 
decree  against  the  occupants — Charge  on  land.  The 
plaintiff,  an  inamdar,  sued  to  recover  assessment 
due  for  the  years  1895-96  and  1896-97  from  defend- 
ant No.  2,  who  came  in  as  a  purchaser  from  the 
original  occupancy  tenant  on  the  5th  April  1899. 
The  lower  Courts  passed  a  personal  decree  against 
defendant  No.  2  for  the  arrears  of  assessment. 
Held,  that  defendant  No.  2  was  not  liable,  since  an 
inamdar  suing  for  assessment  was  not  entitled  to  a 
charge  on  the  lands,  but  only  to  a  money  decree 
against  the  occupants.  Ratanji  v.  Sakharam,  (1884) 
P.  J.  68,  followed.     Vina  yak  v.  Lakshman  (1904) 

I.  Ii.  B.  28  Bom.  92 


3. 


Bombay  Revenue 


Jurisdiction  Act  (Z  of  1876),  8.  4  (6) — Occupancy 
tenant  — Claim  by  the  inamdar  to  recover  assessment 
according  to  the  survey  rates — Tenant  setting  up 
fixed  assessment — Objections  under  s.  4  (6) — Civil 
Court — Jurisdiction.  The  plaintiff,  an  inamdar, 
sued  to  recover  from  the  defendant,  an  occupant, 
the  assessment  of  the  lands  held  by  him  in  accord- 
ance with  the  survey  rates.  The  defendant  con- 
tended, among  other  things,  that  under  certain 
Maphi  istawa  Kowls  held  by  him,  he  had  acquired 
the  right  to  hold  the  lands  permanently  on  pay- 
ment of  a  fixed  sum  as  rent.  Plaintiff  contended 
that  by  virtue  of  s.  4,  cl.  (6),  of  the  Bombay  Revenue 
Jurisdiction  Act  (X  of  1876)  the  Civil  Court  was 
precluded  from  entertaining  the  defendant's 
contention.  Held,  that  cl.  (&)  of  s.  4  of  the  Bombay 
Revenue  Jurisdiction  Act  (X  of  1876)  presented 
no  bar  to  the  hearing  by  the  Civil  Court  of  the 
contention  set  up  by  the  defendant.  An  objection 
to  come  within  1st  head  of  s.  4,  cl.  (ft),  of  the  Bombay 
Revenue  Jurisdiction  Act  (X  of  1876)  must  be 
"  to  the  amount  or  incidence  of  any  assessment 
of  land  revenue"  itself  and  as  such,  in  other  words, 
apart  from  the  question  of  any  other  and  in- 
dependent right,  if  an  occupancy  tenant  complains 
that  though  he  is  bound  to  pay  the  assessment  of 


land  revenue,  the  amount  or  incidence  of  it  as 
authorized  by  Government  is  too  high,  having 
regard  to  the  nature  of  the  soil  and  quality  of  his 
land  and  other  like  considerations,  the  objection  is 
one  purely  and  simply  to  such  amount  or  incidence. 
But  if,  without  questioning  the  legality  or  pro- 
priety of  the  amount  or  incidence  per  se,  he  asserts  a 
right  independent  of  and  having  no  relation  to  it, 
such  as  a  right  to  pay  a  certain  fixed  amount 
annually  under  a  contract  between  him  and  the 
inamdar,  he  cannot  be  said  to  object  to  the 
amount  or  incidence  of  the  assessment.  Nor  can 
such  a  tenant  be  said  by  h'S  objection  to  object 
to  the  validity  or  effect  of  the  notification  of 
survey  or  settlement  under  the  3rd  head  of  cl.  (6) 
of  s.  4  of  the  Bombay  Revenue  Jurisdiction  Act 
(X  of  1876).  ' '  Objections  "  in  s.  4,  cl.  (6),  of  the 
Act  can  be  raised  by  a  suit  or  in  defence  to  a  suit. 
Lakshman  v.  Govind  (1904) 

I.  Ii.  B.  28  Bom.  74 
4. 
and 


-— — '  Dasnawe  Sanyasi 

Oosavi     Zundivale — Kadim    aTicient    hoks — 


Escheat — Corporate  body — Fluctuating  communities 
— Duty  of  the  Court,  if  possible,  to  find  legal  origin 
of  existing  facts.  The  plaintiffs,  whose  title  as 
inamdars  of  a  village  dated  back  to  1762,  sued,  on 
the  strerigth  of  their  title  as  inamdars,  to  recover, 
on  account  of  certain  haks,  a  sura  of  money,  which 
they  alleged  was  due  to  them  and  w<ts  ^^Tongly 
taken  by  the  defendant.  The  defendant  alleged 
that  the  haks  were  Kadim  (ancient,  that  is,  which 
came  into  existence  prior  to  the  inam  grant  of  the 
village  to  the  plaintiffs'  ancestors)  and  had  es- 
cheated to  Government.  The  Court  below  allowed 
the  claim.  On  appeal  by  the  defendant : — Held, 
confirming  tho^Jecree,  that  in  order  to  make  out 
that  the  Government  had  become  entitled  to  the 
haks  (Dasname  San3'a8i  and  Gosavi  Zundivale) 
by  virtue  of  an  escheat,  three  things  must  be 
established,  namely,  (1)  that  there  was  a  heritable 
grant  to  individuals,  (ii)  that  the  heirs  of  those  in- 
dividuals have  failed,  and  (iii)  that  on  the  happen- 
ing of  these  two  conditions  the  haks  would  escheat 
to  Government.  The  burden  of  establishing  a 
title  by  escheat  lies  on  those  who  assert  it.  The 
expressions  Dasname  Sanyasi  and  Gosavi  Zundi- 
vale do  not  indicate  individuals.  They  indicate  a 
group  or  community  of  Sanyasis  or  Gosavis.  The 
law  of  the  country  recognizes  fluctuating  com- 
munities as  legal  personal  capable  of  owning  pro- 
perty, as,  for  instance,  the  caste  and  the  village  and 
the  hakdars  in  the  present  case  were  communities 
composed  of  the  religious  elements  their  names 
indicate.  A  corporate  body  is  dissolved  by  the 
total  loss  of  all  its  members,  but  on  such  dissolution 
there  is  no  escheat  to  the  Cro^^^l  either  of  its  lands 
or  its  rent-charges.  On  the  dissolution  of  the 
corporation  the  cause  of  the  grant  fails,  and  the 
effect  of  a  dissolution  on  the  corporation's  rent- 
charges  is  that  they  become  extinguished.  As 
in  the  case  of  the  death  of  a  grantee  of  an  annual 
payment  out  of  land  to  last  during  the  term  of  his 
life  the  payment  sinks  into  land  on  its  determination , 
so  where  the  grantee  is  a  community  and    the 
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grant  is  to  last  during  the  term  of  its  existence  on  its 
dissolution  a  similar  result  follows.  Where  there 
has  been  a  well-established  user  extending  over  a 
long  series  of  years  it  is  the  duty  of  the  Court, 
if  possible,  to  find  a  legal  origin  to  the  existing 
facts.  Secretary  of  State  v.  Haibatrao  Hari 
(1904)  .         .         .       I.  L.  R.  28  Bom.  276 


5. 


Land       Revenue 


Code  {Bombay  Act  V  of  1879),  s.  83— Grantee  of 
Royal  share  of  revenue  or  of  soil — Mirasi  tenant — 
Enhancement  of  rent — Sheri  lands — Contractual 
relation — Usage  of  the  locality — Enhancement  to  he 
just  and  reasonable.  A  grant  to  an  Inamdar  may 
be  either  of  the  Royal  share  of  revenue  or  of  the 
soil ;  but  ordinarily  it  is  of  the  former  description 
and  the  burden  rests  on  the  Inamdar  to  show  that 
he  is  an  alienee  of  the  soil.  Where  an  Inamdar 
is  alienee  only  of  the  land  revenue,  then  his  rela- 
tions towards  those,  who  hold  land  within  the  area 
of  the  Inam  grant,  vary  according  to  certain  well- 
recognized  principles.  If  the  holding  was  created 
prior  to  the  grant  of  the  Inam,  then  the  Inamdar 
as  such  can  only  claim  land-revenue  or  assessment ; 
for  he  has  no  interest  in  the  soil  in  rspect  of  which 
rent  would  be  paid  ;  but  if  the  holding  be  later  in  its 
origin  than  the  Inam  grant,  then  the  lands  com- 
prised in  such  holding  would  be  the  Sheri  lands  of 
the  Inamdar  and  he  would  be  entitled  to  place 
tenants  in  possession  of  them,  even  if  only  a  grantee 
of  revenue.  With  respect  to  the  latter  class  of 
holding,  direct  contractual  relations  would  be 
established  between  the  Inamdar  and  the  holder. 
If  no  such  contract  can  be  proved,  recourse  must 
be  had  to  s.  83  of  the  Land  Revenue  Code  (Bombay 
Act  V  of  1879).  In  the  absence  of  satisfactory 
evidence  of  agreement,  the  rent  is  that  payable  by 
the  usage  of  the  locality  and  failing  that,  such  rent 
as,  having  regard  to  all  the  circumstances  of  the 
case,  shall  be  just  and  reasonable.  In  a  suit  by 
an  Inamdar  to  enhance  rent  of  Miras  land,  it  must 
be  determined  whether  what  was  paid  was  rent  and 
whether  the  Inamdar  has  a  right  to  enhance  as 
against  one,  who  holds  on  the  same  terms  as  the 
defendant  does ;  the  test  is  whether  there  has 
been  any  and  what  enhancement  according  to  the 
usage  of  the  locality  in  respect  of  land  of  the  same 
description  held  on  the  same  tenure.  Rajya  v. 
Balkrishna  Gangadhar  (1905) 

I.  L.  R.  29  Bom.  415 

INCITEMENT. 

See  Newspapers  (Incitements  to  Of- 
fences) Act       I.  Ii.  R.  36  Calc.  405 

INCOME. 

See  Accumulations. 

See  Hindu  Law — Alienation —  Alien- 
ation BY  Widow — Alienation  of 
Income  and  Accumulations. 

See  Madras  District  Municipalities 
Act      .         .     I.  L.  R.  27  Mad.  547 


INCOME-TAX. 


See  Bengal  Cess  Act,  1871. 

I.  L.  R.  4  Calc.  576 

See  Bengal  Cess  Act  (Ben.  Act  IX  of 
1880)   .        .     I.  L.  R.  28  Calc.  637 

See  Cess,  assessment  of. 

11  C.  W.  N.  1053  ; 

I.  Ii.  R.  35  Calc.  82 

See  Mines     .  I.  L.  R.  34  Calc.  257 


Contract      Act      {IX 

of  1872)  S8.69,  70 — Money  paid  for  income-tax  by  the 
'person  assessed  and  on  whom  demand  is  made  cannot 
under  these  sections  be  recovered  from  a  person  who  i» 
alleged  to  be  the  party  really  liable  to  pay.  When  the 
income-tax  authorities  assess  a  person  in  respect 
of  certain  income  alleged  to  be  derived  by  him  and 
recover  the  tax  so  assessed  from  him,  such 
person  cannot,  under  s-  69  or  s.  70  of  the  Con- 
tract Act,  recover  the  amount  so  paid  from 
another  person  on  the  ground  that  such  other  was  in 
actual  receipt  of  the  income.  S.  69  cannot 
apply,  as  the  latter  person,  not  being  assessed,  was 
not  legally  bound  to  pay  the  tax  and  s.  70 
cannot  apply  as  the  person  paying  the  tax  did  so  on 
his  own  account  and  not  on  behalf  of  another. 
Raghavan  v.  Alamelu  Ammal  (1907) 

I.  L.  R.  31  Mad.  35 

INCOME  TAX  ACT  (XXXII  OP  1860). 

See  Estoppel — Statements   and  Plead- 
ings .         .  6  W.  R.  252 

24  W.  R.  173 

See  Right  of  Suit — Income  Tax. 

11  W.  R.  425 

(IX  of  1869),  ss.  24,  25,    27— ^p- 


peal  in  criminal  case — Failure  to  make  payment — 
Sanction  of  Collector  and  discretion  of.  There  were 
strong  grounds  for  urging  that  the  Legislature  in- 
tended that  convictions  under  ss.  24  and  25,  Act 
IX  of  1869,  should  be  summarily  disposed  of  by  the 
Magistrate,  but  the  Court  was  not  prepared  to  hold 
that  the  right  of  appeal  was  taken  away.  No 
jurisdiction  was  given  to  the  Judge  to  reverse  a  con- 
viction under  these  sections  because  he  may  regard 
it  as  one  of  hardship,  nor  had  he  to  determine  whe- 
ther or  not  the  failure  to  pay  was  in  pursuance  of  an 
intention  to  avoid  payment  or  not.  By  failing  to 
make  payment  within  the  time  specified  in  the  notice 
the  tax-payer  was  guilty  of  an  oflfence  within  the 
terms  of  s.  25,  and  subsequent  payment  did  not 
take  the  case  out  of  the  provisions  of  that  section. 
To  render  such  a  conviction  valid,  it  must  be  shown 
that  the  prosecution  was  instituted  at  the  instance 
of  the  Collector,  and  the  mere  sending  on  the  tehsil- 
dar's  report  with  an  expression  of  the  Collector's 
general  desire  to  prosecute  defaulters  cannot  be  held 
tantamount  to  the  institution  of  a  prosecution  at 
the  instance  of  the  Collector.  The  provisions  of 
8.  27  seem  to  imply  that  the  Collector  ought  in  each 
case  to  exercise  his  discretion  as  to  whether  a  prose- 
cution should  be  instituted.     Queen  v.  Chkit  Ram 

2  N.  W.  113 
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INCOME  TAX  ACTS  (IX  OF  1869   AND 
XXIII  OF  1869). 

See  Appeal  in  Criminal  cases — Acts — 
Income  Tax  Act     .    14  W.  B.  Cr.  71 
See     Sentence — Imprisonment — Impri- 
sonment IN  Default  of  Fine. 

7  Bom.  Cr.  76 
14  W.  R.  Cr.  70 

INCOME  TAX  ACT  (II  OF  1886). 

ss.   3,  4,     5 — Religions    endowment — 

Sajjadanashin — Khankah — Liability  of  the  Sasse- 
ram  Sajjadanashin  to  pay  Income-tax — Assessment  of 
Income-tax — Exemption  from  assessment — "  Salary  *' 
— Remuneration — Maintenance — Position  of  Saj- 
jadanashin as  distinguished  from  that  of  Mutuxili 
— Wakf — Farrukhsyari  property.  The  Sajjadana- 
shin of  the  Sasseram  Khankah  is  not  liable  to  be 
assessed  with  income-tax  under  the  provisions  of 
Act  II  of  1886  in  respect  of  such  moneys  as  he 
draws  from  the  Khankah  properties  for  the  purpose 
of  his 'own  maintenance  and  that  of  his  family. 
Secretary  of  State  for  india  v.  Mohiuddin 
Ahmad  .         .         .     I.  L.  R.  27  Calc.  674 

ss.  21,  22 — Liability  of  agent  of  com- 


pany not  resident  in  India.  The  liability  for  income- 
tax  of  the  agent  of  a  company  not  resident  in 
British  India,  but  in  receipt  through  such  agent  of 
income  chargeable  under  the  Income  Tax  Act  (II 
of  1886),  is  personal,  and  s.  22  does  not  make  such 
liabihty  conditional  upon  his  having  funds  of  the 
company  in  his  hands.  Plunkett  v.  Narayan 
Parashram  Tullu     .        I.  L.  R.  22  Bom.  332 

s.    30— Civil     Procedure     Code    {Act 


XIV  of  1882),  s.  368— Bringing  one  oiU  of 
several  legal  representatives  of  a  defendant  on 
record — Effect  of  decree  on  the  estate — Sale  of  property 
for  arrears  of  tax — Lis  pendens — Purchase  at  sale  for 
arrears  of  income  tax — Subsequent  sale  in  execution  of 
prior  mortgage  decree — Duty  of  purchaser  at  revenue 
sale  to  pay  amount  due  under  mortgage  and  prevent 
sale  in  execution.  Plaintiff,  as  the  assignee  of  a 
mortgage  executed  by  the  father  of  first  defendant, 
sued  the  mortgagor,  in  1894,  on  the  mortgage. 
During  the  pendency  of  the  suit,  and  before  the 
decree  in  it  was  passed,  the  mortgagor  died.  Plaint- 
iff thereupon  brought  the  first  defendant  on  the 
record,  as  legal  representative,  under  s.  386  of  the 
Code  of  Civil  Procedure.  In  December,  1894,  a 
decree  for  sale  Was  passed  which  was  never  impeach- 
ed as  being  fraudulent  or  collusive.  As  a  fact 
first  defendant  was  not  the  sole  legal  representative 
of  the  mortgagor,  who  left  two  other  sons  and  three 
daughters.  The  second  son  was,  at  a  date  subse- 
quent to  the  decree,  assessed  to  pay  income-tax 
for  arrears  of  which  the  mortgaged  property  was 
sold  (under  the  Revenue  Recovery  Act),  and  pur- 
chased by  second  defendant  in  1896.  In  1897  the 
mortgaged  property  was  sold  in  execution  of  the 
decree  in  plaintiflp's  suit  on  the  mortgage,  and  plain- 
tiff became  the  purchaser,  the  sale  being  confirmed 
soon  after,  and  plaintiflF  obtaining  a  sale  certificate 
^hich  purported  to  convey  the  whole  of  the  mort- 
gaged property  to  him,  and  obtaining  delivery  of 


INCOME  TAX  ACT  (II  OF  lSQQ)—contd. 

s.  30 — conid. 

the  property,  under  s.  318  of  the  Code  of  Civil  Pro- 
cedure, in  1898.  Plaintiff  was  subsequently  dis- 
possessed by  defendants  Nos.  2  to  5,  and  brought 
the  present  suit  to  recover  possession  of  the  pro- 
perty. Held,  that  the  sale  of  the  property  for  ar- 
rears of  income-tax  affected  only  the  share  of  the 
second  son,  and  not  the  shares  of  the  other  co-heirs, 
and  that,  in  consequence,  the  whole  of  the  mort- 
gaged property  had  not  passed  to  the  second  defend- 
ant under  that  sale.  Held,  also,  that  the  second 
defendant,  by  his  purchase,  had  acquired  only  the 
equity  of  redemption  in  respect  of  the  second  son's 
share  in  the  mortgaged  property.  The  effect  of 
s.  30  of  the  Income  Tax  Act  is  not  to  convert  in- 
come-tax into  an  arrear  of  land-revenue,  due  in 
respect  of  the  land  which  may  be  brought  to  sale 
for  the  realization  of  the  income-tax,  but  merely  to 
extend  the  procedure  prescribed  by  the  Revenue 
Recovery  Act  to  the  recovery  of  arrears  of  income- 
tax.  Held,  further,  tjhat  the  share  of  the  second 
son  was  bound  by  the  decree  in  the  mortgage  suit, 
notwithstanding  that  the  second  son  was  not  joined 
in  that  suit  as  one  of  the  legal  representatives  of  the 
deceased  mortgagor.  Where  a  defendant  in  a  suit 
dies,  and  the  plaintiff,  under  s.  368  of  the  Code  of 
Civil  Procedure,  brings  a  person  on. the  record, 
whom  he  alleges  to  be  the  legal  representative  of  the 
deceased  defendant,  such  person  sufl5ciently  re- 
presents the  estate  of  the  deceased  for  the  purposes 
of  the  suit,  and,  in  the  absence  of  fraud  or  collusion, 
the  decree  passed  in  the  suit  will  bind  the  estate. 
Held,  lastly,  that  the  sale  in  execution  of  plaintiff's 
decree,  subsequently  to  the  second  defendant's 
purchase  in  the  revenue  sale,  extinguished  second 
defendant's  equity  of  redemption.  Kadir  Mohi- 
deen  Marakkayar  v.  Muthukrishna  Ayyar 
(1902)  I.Ii.  R.  26Mad.  280 

38,  Rule  15. 


See  Evidence  Act,  ss.  123,  124,  162. 

I.  Ij.  R.  32  Mad.  62 

8.  47 — Principal  place  of    business    of 


a  person,  power  of  Governor -General  to  declare.  S. 
47  of  the  Income  Tax  Act,  so  far  as  it  em> 
powers  the  Governor- General  in  Council  to  de- 
clare which  of  several  places  of  business  should  be 
deemed  to  be  the  principal  place  of  business,  ap- 
plies only  to  the  case  of  a  company  or  a  firm,  and 
not  to  the  case  of  an  individual  carrying  on  business. 
Hadjee  Ajam  Golam  Hossein  v.  Secretary  op 
State  for  India  (1901)    .         .     5  C.  W.  N.  257 

INCOME-TAX  RETURNS. 

See  Onus  of  proof — Documents  re- 
lating to  Loans,  Execution  of  and 
Consideration  for. 

I.  Ii.  R.  23  Calc.  950 
Ii.R.23  1.  A.92 

See  Rules  made  under  Acts — Income 
Tax  Act  (II  of  1886). 

I.  L.  R.  26  Calc.  281 
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INCOMPETENCE. 

See  Mastek  and  Servant. 

Cor.  76  :  2  Hyde  166 
.  I.  L.  K.  2  Calc.  33 

INCONTINENCE. 

See  Unchastity. 

INCOKPOKEAL  HEREDITAMENT. 

See  Fishery,  Right  of. 

12  B.  L.  R.  210 

INCORPOREAL  RIGHT. 

See  Specific  Relief  Act  (I  or  1877j,  s.  9. 
I.  L.  R.  29  Calc.  614 

grant    of,     at    the      permanent 

settlement — 

See  Bettiah  Raj      .     13  C.  W.  N.  454 

INCUMBRANCE. 

See  Bengal  Ten^incy  Act,  ss.  166  and 
167. 

See  Civil  Procedure  Code,  1882,  s.  310. 
.      8  C.  W.  N.  55 

■See  Encumbrance. 

See  Evidence  .     I.  L.  R.  32  Calc.  710 

See  Partition  .    I.  L.  R.  28  Bom.  201 

See  Revenue  Sale  Law,  s.  37. 

10  C.  W.  N.  497 

See  Revenue  Sale  Law,  s.  54. 

13  C.  W.  N.  407 

See  Sale  for  Arrears  of  Rent — Incum- 
brances. 

See  Sale  for  Arrears  of  Revenue — In- 
cumbrances. 

See  Sale  in  Execution   of  Decree — 
Immoveable  Property. 

5  C.  W.  N.  497 

See  Vendor  and  Purchaser — Notice. 

annulment  of— 


See  Landlord  and  Tenant. 

I.  L.  R.  34  Calc.  298 

INDECENCY. 

See  Security  for  Good  Behaviour. 

I.  L.  R.  30  Calc.  366 

INDEMNITY. 

^ee  Practice  .     I.  L.  R.  31  Bom.  465 

contract  of — 

See  Voluntary  Payment. 

I.  Ii.  R.  14  Bom.  299 

INDEMNITY  BOND. 

See  Stamp  Act,  1869,  Sen.  I,  Art.  15. 

I.  Ij.  R.  1  Mad.  133 

INDEMNITY  NOTE. 

See  Stamp  Act,  1879,  Sch.  I,  Art.  5. 

I.  Ii.  R.  5  Bom.  478 


INDEPENDENT  ADVICE. 

See  Attorney  and  Client. 

I.  Ii.  R.  36  Calc.  493 

INDIAN  COUNCHiS  ACT,    1861    (24    & 
25  VICT,,  c.  67). 

See  Bombay  City  Improvement  Act 

I.  L.  R.  27  Bom.  424 

(24  &  25   Vict,    c.    Ql)— Circular 

orders  passed  by  Judicial  Commissioner  of  Punjab. 
The  circular  orders  as  to  the  liability  of  Govern- 
ment for  debts  of  rebels,  issued  by  the  Judicial  Com- 
missioners of  the  Punjab,  were  outlaws  within  the 
meaning  of  24  and  25  Vict.,  c.  67.  Sauoram  v. 
Secretary  of  State 

12  B.  Ii.  R.  167  :  18  W.  R.  389 
Ii.  R.  I.  A.  Sup.  Vol.  119^ 

s.  22— 

See  Appeal  to  Privy  Council — Cases 
in  which  Appeal  lies  or  not — Sub- 
stantial Question  op  Law. 

I.  L.  R.  1  Calc.  431 

See   Foreigners. 

I.  Ii.  R.  18  Bom.  636 

See  High  Court,  Jurisdiction  of — 
North-Western  Provinces,  Civil. 

I.  Ii.  R.  U  All.  490 

See  Jurisdiction  of  Crishnal  Ck)UBT — 
General  Jurisdiction. 

I.  L.  R.  8  Calc.  63 

L  Ii.  R.  4  Calc.  172 

Ii.  R.  5  I.  A.  178 

See  Statutes,  construction  of. 

I.  Ii.  R.  11  AU.  490 
8.42 


power  of  Indian  Iiegislatures  to 

affect  the  prerogative  of  the  Crown — 

See  Madras  City  Municipal  Act  s.  341. 
I.  Ii.  R.  25  Mad.  457 

INDIAN  COUNCILS  ACT,  1892  (55  &  56 
VICT.,  c.  14). 


s.  5— 


See  Bombay  City  Improvement  Act. 

I.  L.  R.  27  Bom.  424 

INDICTMENT. 

See  Charge. 

See  Charge,  Addition  to  or  Alteration 
OF  .         .     I.  L.  R.  32  Calc.  22 

INDIGO. 

See  Indigo  Concern. 
See  Indigo  Factory. 
See  Indigo  Planter. 

agreement  as  to  cultivation  of — 

See   Contract — Construction    of     Re- 
ports .         •        •    Marsh.  386 

7  W.  R.  388 
10  W.  R.  420 
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JTSTDlGO—concld. 


-cultivation  of — 

See  Co-sharers — Enjoyment  of  Joint 
Property — Cultivation. 

8  B.  L.  H.  Ap.  45 

23  W.  R  428 

25  W.  R.  313,  374 

I.  Ii.  R.  8  Calc.  446 

I.  L.  R.  15  Gale.  214 

I.  L.  R.  18  Calc.  10 

Ii.R.  17.    110 


Manufacture 


of 


indigo— Agricultural  purposes — "  Purposes  of  the 
tenancy  ' ' — Injunction — Specific  Relief  Act  {I  of 
1877),  s.  54,  lilus.  [k)— Bengal  Tenancy  Act  {VIII 
of  1885),  ss.  23,  25  (a),  188.  The  manufacture  of 
indigo  cakes  from  indigo  plants  is  not  an  agricul- 
tural purpose.  Where  a  land  has  been  let  out  for 
agricultural  purposes  generally,  the  erection  of  an 
indigo  factory  on  any  part  of  such  land  renders  it 
unfit  for  the  *'  purposes  of  the  tenancy,"  and  the 
landlord  is  entitled  to  a  permanent  injunction  re- 
straining the  tenant  from  erecting  the  factory. 
Surendra  Narain  Singh  v.  Hari  Mohan  Misser 
1904)  .         .         .        I.  Ii.  R.  31  Calc.  174 

INDIGO  CONCERN. 

See  Indigo  Factory. 

See  Lien      .         .    I.  L.  R.  2  Calc.  58 

11  W.  R.  194 
See  Pasturage  .     I.  L.  R.  31  Calc.  503 

See  Right  of  Occupancy — Acquisition 

OF  Right — Persons  by  whom  Right 

MAY  be  acquired.  25  W.  R.  117 

I.  L.  R.  11  Calc.  501 


INDIGO  FACTORY. 


See  Landlord  and  Tenant. 

I.  L.  R.  34  Calc.  718 


1. 


—  assignment  of— 

See    Vendor    and      Purchaser — Pur- 
chasers, Rights  of. 

B.  L.  R.  Sup.  VoL  54 
10  W.  R.  311 

Lien  by  custom  for  price  of 


seed — Liability  of  mortgagee  of  factory  iii  posses- 
sion. A  sold  to  B,  the  proprietor  of  an  indigo 
concern,  of  which  C  was  a  mortgagee,  certain  bags 
of  indigo  seed.  The  agreement  of  sale  contained  no 
provision  pledging  the  crop  of  indigo,  the  product  of 
the  seed,  as  a  security  for  its  price.  Subsequent  to 
the  sale,  and  after  the  seed  had  been  planted,  C7, 
under  a  decree  on  his  mortgage,  obtained  possession 
of  B'a  factory.  In  a  suit  by  A  against  B  and  C  for  he 
price  of  the  indigo  seed  : — Held,  that,  in  the  absence 
of  any  agreement  by  C  to  pay  the  debts  of  B,  C 
could  not  be  held  hable.  There  is  no  lien  by  custom 
upon  an  indigo  factory,  or  upon  the  produce  of  an 
indigo  factory,  in  respect  of  any  debt  of  the  factory. 
MoNOHUR  Dass  v.  McNaghten 

I.  Ii.  R.  3  Calc.  231 


INDIGO  FACTORY— ccmdd. 

2.  Mortgagee     in    possession 

after  fovedo^ure— Liability  for  rent.  The  mort- 
gagee of  an  indigo  factory  foreclosed  and  took 
possession  of  the  concern  in  the  month  of  Jeyt 
1282.  The  rents  due  from  the  raiyats  for  the  year 
1282  became  due  at  the  end  of  Jeyt  1282,  and  were 
collected  by  the  mortgagee  ;  the  rents  for  1282  due 
to  the  land -owners  from  the  owners  of  the  indigo 
concern  also  became  due  at  the  end  of  Jeyt  1282. 
Heldy  that  the  mortgagee  in  possession  was  liable 
for  them.     Macnaghten  v.  Bheekaree  Singh 

2  C.  L.  R.  323 
INDIGO  PLANTER. 

See  Insolvent  Act,  s.  60. 

I.  Ii.  R.  21  Calc.  1018 

INFANT. 

See  Guardian. 
See  Minor. 

beneficiary — 

iSee  Trespass    .     I.  L.  R.  36  Calc.  28 

contract    hy— Contract      Act     {IX 

of  1872),  88.  10, 11,  68,  217  and  248— Infant's  con- 
tracts, if  illegal — Bond  securing  debts  contracted 
during  minority  as  well  as  sum  advanced  when  adxdt, 
liability  for — Fresh  consideration — Infants  Relief  Act, 
1874  {37  S  38  Vict.,  c.  62),  s.  2.  There  is  nothing 
unlawful  in  an  infant's  paying  for  the  property  he 
has  received  and  promised  to  pay  for — only  if  he 
does  not  i)erform  his  promise  he  cannot  be  compelled 
by  law  to  pay.  S,  an  infant,  had  a  business  in  piece- 
goods  in  the  course  of  which  he  had  various  dealings 
with  K  and  became  indebted  to  her  for  a  sum  of 
Rs.  7,374-4,  the  price  of  goods  supplied  to  his  busi- 
ness. After  attaining  majority,  S,  executed  a 
iumsook  or  bond  by  which  he  covenanted  to  pay 
back  within  one  year,  the  above  sum  as  well  as  a 
further  sum  of  Rs.  76-12  advanced  to  him  at  the 
time  of  the  execution  of  the  tumsook.  Held,  that 
S  was  liable  for  the  whole  amount  secured  by  the 
bond.     KuNDAN  Bibi  v.  Srke  Narayan   (1006) 

11  C.  W.  N.  135 
INFANT  MARRIAGE. 

See     Hindu  Law — Marriage — Infant 
Marriage,  theory  op. 

I.  L.  R.  1  Calc.  289 
INFANTICIDE. 

Infanticide  Act,  VIII  of  1870,  s.  2 

— Rides  made  by  Local  Government,  North-  Western 
Provinces,  Rule  VI— Act  XVI  of  1873,  s.  8,  cl.  {3)— 
Departures  of  women  of  proclaimed  families  from 
their  homes— Amission  to  report  such  departures. 
Although  Rule  VI  of  the  Rules  framed  by  the  Gov- 
ernment of  the  North-Western  Provinces  under 
Act  VIII  of  1870  (Infanticide  Act),  s.  2,  declares  it 
to  be  the  duty  of  the  village  chowkidar  to  report  on 
the  occasion  of  his  periodical  visit  to  the  police 
station,  not  only  the  occurrence,  among  proclaimed 
families  in  the  village,  of  births,  of  the  deaths  of 
infants,  and  of  the  removal  of  pregnant  women  to 
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other  villages,  but  also,  ' '  other  deaths,  removals, 
and  arrivals,"  this  last  duty  is  not  cast  upon  him 
by  the  provisions  of  the  Infanticide  Act  itself  ;  for 
Rule  VI  is  not  on  this  point  consistent  with  the  Act. 
Hdd,  therefore,  that  a  chowkidar  who  had  omitted 
to  report  the  departure  of  a  woman  of  a  proclaimed 
family  from  her  home  was  not  guilty  of  an  offence 
under  the  Infanticide  Act.  Held,  also,  that  the 
heads  of  proclaimed  families  are  not  bound  by  any 
of|the  rules  framed  under  the  Infanticide  Act  to 
give  information  to  the  chowkidar  regarding  the 
departure  of  the  woman  of  their  families.  Empress 
V.  Bhupal  .         .         .     I.  Ii.  K.  6  All.  380 

INFANTS' BELIEF  ACT,  1874    (37   &   38 
VICT.,  C.  62),  s.  2. 

^eelNEANT    .  .         UC.  W.N.  135 

INFLUENCE. 

See  Undue  Infltjence. 

INFORMATION  OF  COMMISSION   OF 
OFFENCE. 

See  Abetment      .     4  B.  L.  R.  A.  Cr.  7 
24  W.  R.  Cr.  26 

See  Accomplice     .        24  W.  R.  Cr.  55 
I.  L.  R.  21  Calc.  328 

See  Criminal  Procedure  Codes,  s.  45 
(1872,  s.  90). 

See  Penal  Code,  s.  217. 

I.  L.  R.  1  Mad.  266 

See  Remand — Criminal  Cases. 

9  B.  L.  R.  Ap.  31 

See  Search-warrant. 

I.  L.  R.  35  Calc.  1076 

1.  ^Duty  of  Village  Munsif.     The 

Village  Munsif  is  bound  to  report  the  commission  of 
all  offences  committed  in  his  village  to  such  person 
and  in  such  manner  as  may  be  most  likely  to  be  effec- 
tual for  the  apprehension  of  the  offenders.  Anony- 
mous        3  Mad.  Ap.  31 

2.   Duty  of  karnam  of  village — 

The  karnam  of  a  village  is  not  bound  to  report  the 
commission  of  offences  other  than  those  specified  in 
s.  138  of  the  Criminal  Procedure  Code.  Anony- 
mous ....  3Mad.  Ap.  31 

3.  Obligation  to  give  informa- 
tion—PewaZ  Code,  s.  176.  S.  176  of  the  Penal  ^  Code 
applies  to  persons  upon  whom  an  obligation  is  im- 
posed by  law  to  furnish  certain  information  to  pub- 
lic servants,' and  the  penalty  which  the  law  provides 
is  intended  to  apply  to  parties  who  commit  an  inten- 
tional breach  of  such  obhgation.  In  the  matter  of 
Phool  Chund  Brojobassee        16  W.  R.  Cr.  35 

In  ths  matter  of  the  petition  of  Luchman  Pershad 
GoRGO         ....        18W.R.  Cr.22 

4.  Presumption  of  know^ledge 

of  ofiFence— Pena^  Code,  s.  176— Refusal    to  join 
in    offence.     The    refusal  of  a  person  to  join  in  a 


INFORMATION  OF  COMMISSION  OP 

OFFENCE— confi. 

dacoity  does  not  imply  a  knowledge  on  his  part  of 
the  commission  of  that  offence,  or  render  him  liable 
to  punishment  under  s.  176  of  the  Penal  Code  for 
intentional  omission  to  give  notice  or  information  for 
the  purpose  of  preventing  the  commission  of  an  off- 
ence.   Queen  v.  Lahai  Mundul.  7  W.  R.  Cr.  29 


5. 


Omission  to  report  offence — 


Penal  Code,  88.  188, 176 — Criminal  Procedure  Code, 
1861,  8.  138.  Held,  that  the  prisoner  could  not  be 
punished  under  s.  118  of  the  Penal  Code,  as  there 
was  no  omission  of  an  act  which  he  was  bound  to 
perform  which  facilitated  the  commission  of  an 
offence ;  but  that  he  should  be  convicted  under 
s.  176,  Penal  Code,  as  he  was  bound  to  report  the 
offence  under  s.  138,  Act  XXV  of  1861,  after  he  was 
informed  of  it.     Government  v.  Kesree 

,  1  Agra  Cr.  37 


6. 


Criminal    Proce- 


dure  Code,  1882,  88.  87,  88— Penal  Code,  s.  176— 
Omission  to ":  give  information  to  police — Prodama- 
sion  of  offender — Presumption — Omnia  jtresumuntur 
rite  esse  acta — Application  of  maxim.  K  was  con- 
victed, under  s.  176  of  the  Penal  Code,  of  having 
intentionally  omitted  to  inform  the  i)olice  of  the 
presence  of  F,  a  proclaimed  offender,  at  a  certain 
village.  It  was  presumed  by  the  Court  that  F  was 
a  proclaimed  offender  because  it  was  proved  that  the 
property  of  F  had  been  attached  under  the  provi- 
sions of  8.  88  of  the  Code  of  Criminal  Procedure, 
1882.  Held,  that  the  prosecutor  was  bound  to 
prove  the  fact  of  proclamation.  A  person  legally 
bound  to  give  information  to  the  police  of  the  pre- 
sence of  a  proclaimed  offender  at  a  certain  place 
ought  not  to  be  prosecuted  for  omitting  to  give  such 
information  where  the  police  are  already  aware  of 
the  fact.     In  re  Pandya'T"  ^I.  L.  R.  7  Mad.  436 


7. 


Omitting  to  report  a  sudden. 


unnatural,  or  suspicious  death — Penal  Code 
{Act  XLV  of  1860),  ss.  176,  201— Criminal  Proce- 
dure Code  {Act  X  of  1882),  s.  45.  Before  an  ac- 
cused can  be 'convicted  of  an  offence  under  s.  201 
of  the  Penal  Code,  it  must  be  proved  that  an  offence, 
the  evidence  of  which  he  is  charged  with  causing  to 
disappear,  has  actually  been  committed,  and  also 
that  the  accused  knew  or  had  information  suflficient 
to  lead  him  to  believe  that  the  offence  had  been  com- 
mitted. Empress  of  India  v.  Abdul  Kadir,  I.  L.  R. 
3  All.  279,  followed.  Held  {per  Prinskp  and 
Macpherson,  J  J.) — It  is  not  necessary,  in  order 
to  support  a  conviction  under  s.  176  of  the  Penal 
Code  against  a  person  falling  within  the  provisions 
of  s.  45  of  the  Criminal  Procedure  Code,  for  not 
giving  information  of  an  occurrence  falling  under 
cl.  {d)  of  that  section,  to  show  that  the  death  ac- 
tually occurred  on  his  land,  when  the  circumstances 
disclosed  show  that  a  body  has  been  found  under 
circumstances  denoting  that  the  death  was  sudden, 
unnatural,  or  suspicious ;  the  finding  of  the  body 
being  a  fact  from  which  a  Court  might  reasonably 
infer,  in  the  absence  of  evidence  to  the  contrary, 
that  the  death  took  place  there.     //eW  (i>er  Mitter, 


I 


(    5593     ) 


DIGEST  OF  CASES. 


(     5594     ) 


INFORMATION   OP  COMMISSION  OP 

OFFENCE— cowcZcZ. 

J.) — It  is  necessary,  to  secure  a  conviction  in  the 
latter  case,  to  prove  that  the  death  took  place  or 
occurred  in  the  village  or  on  the  land  of  the  accused, 
and  the  finding  of  a  body  there  does  not  of  itself 
afford  that  proof.  Matuki  Misseb  v.  Queen- 
Empkess   .         .         .  I.  Ii.  R.  11  Calc.  619 


8. 


Duty  to  report  sudden  death 


— Crininal  Procedure  Code,  s.  45 — Oumer  of  house, 
distinguished  from  otvner  of  land — Penal  Code,  s.  176 
Under  s.  45  of  the  Code  of  Criminal  Procedure 
every  owner  or  occupier  of  land  is  bound  to  report 
the  occurrence  therein  of  any  sudden  death.  The 
head  of  a  Nayar  family  was  convicted  and  fined 
under  s.  176  of  the  Penal  Code  for  not  reporting  a 
sudden  death  in  the  family  house.  Hdd,  following 
former  decisions  of  the  Court,  that  the  conviction 
was  illegal,  because  s.  45  of  the  Code  of  Criminal 
Procedure  does  not  apply  to  the  owner  of  a  house. 
Queen-Empress  v.  Achtjtha 

I.  Ii.  R.  12  Mad.  92 

9.  Conviction  of  giving  false  in- 
formation— Penal  Code,  s.  203.  To  justify  a  con- 
viction for  giving  false  information  with  respect  to 
an  offence  under  s.  203  of  the  Penal  Code,  it  must  be 
proved,  not  only  that  the  person  charged  had  reason 
to  believe  that  an  offence  had  been  committed,  but 
that  the  offence  had  actually  been  committed,  and 
that  the  accused  knew  or  had  reason  to  believe  that 
the  offence  had  been  actually  committed.  Queen 
V.  JoYNABAiN  Patro  .        20  W.  R.  Cr.  66 


10. 


First  information — Criminal 


Procedure  Code  {Act  V  of  1898),  s.  164.  Where, 
upon  information  received,from  the  chaukidar,of  the 
offence  (and  which  information  was  duly  recorded 
in  the  Station  Diary),  the  Sub-Inspector  had  gone  to 
the  Hospital  to  see  the  wounded  man,  and  had  there 
recorded  the  statement  made  by  him  :  Held,  that 
this  record  of  such  statement  can  in  no  sense  be 
regarded  as  a  first  information  of  the  offence  within 
the  meaning  of  s.  154  of  the  Code  of  Criminal  Pro- 
cedure. King -Emperor  v.  Daulat  Kunjra 
( 1902)        .         .         .         .  6  C.  W.  N.  921 

11. Criminal  Proce- 
dure Code,  s.  154 — First  information,  when  should  it 
he  recorded — Police-officer's  memorandum,  in  addi- 
tion to  entry  in  the  diary.  Information  on  which  an 
investigation  has  commenced  is  the  first  informa- 
tion of  the  occurrence.  The  law  does  not  contem- 
plate that  when,  in  the  course  of  the  investigation, 
something  has  been  elicited,  a  first  information  can 
thereupon  be  recorded.  In  every  trial  it  is  import- 
ant that  it  should  be  known  to  the  judicial  oflBcer 
what  are  the  facts  given  out  immediately  after  the 
occurrence  and  reported  to  the  police,  and  the  ob- 
ject of  the  first  information  is  to  render  him  so  ac- 
quainted. In  addition  to  the  entry  of  the  first  in- 
formation in  the  diary,  if  the  police-officer  makes 
any  memorandum  of  what  the  first  information 
said,  that  memorandum  should  be  produced.  Kino- 
Emperor  v.    Bhut  Nath  Ghose  (1902) 

7  C.  W.  N.  345 


(Bombay 


INFRINGEMENTS. 

^^T^    See  Copyright  I.  Ii.  R.  95  Calc.  463 
' !"    f  1    See    Easement       I.  L.  R.  35  Calc.  661 

See   Trade-mark  I.  L.  R.  35  Calc.  311 
I.  Ii.  R.  34  Calc.  495 
INHERENT  POWER. 

See  Presidency   Small    Cause  Courts 
Act,  1882,  Chap.  Vll. 

I.  Ii.  R.  31  Bom,  45 

Jurisdiction — Power  of 
High  Court  to  restrain  by  injunction  a  person 
from  proceeding  with  a  suit  in  the  Small  Causes 
Court.  The  High  Court  of  Bombay  has  inherent 
power  to  restrain  by  injunction  a  defendant  in  a 
suit  filed  in  the  High  Court  from  proceeding  m  the 
Small  Couse  Court  at  Bombay  with  a  suit  filed  by 
the  defendant  referring  to  the  same  matter  to 
which  the  suit  in  the  High  Court  relates  ;  or  from 
filing  further  suit  relating  to  the  same  subject 
matter  pending  the  hearing  of  the  High  Court  suit. 
Jairamdas  v.  Zamonlal  {1903)  27  Bom.  357,  not 
followed.     Uderam  Kesaji  v.  Hyderally  (1908) 

I.  Ii.  R.  33  Bom.  469 
INHERITANCE. 

iSce  Grant   .     .         .     8  C.  W.  N.  105 

I.  L.  R.  35  Calc.  1069 

See  Hereditary  Offices  Act 

Act  III  OP  1874),  ss.  4,  5. 

I.  Ii.  R.  25  Bom.  470 
See  Hindu  Law — 

Custom — Inheritance  and  Succes- 
sio>  ; 

Inheritance  ; 

Stridhan — Description  and  Devo- 
lution OF  Stridhan  ; 

Widow — Interest  in  Estate      of 
Husband — By  Inheritance. 
See  Mahomkdan   Law — Inheritance. 
See  Malabar  Law — Inheritance. 
See.  Native  Christians. 

I.  Ii.  R.  31  Bom.  2& 
See  OuDH  Estates  Act,  s.  22. 
disqualification  for — 

See  Malabar  Law — Custom. 

L  Ii.  R.  13  Mad.  209 
See  Malabar  Law — Inheritance. 

I.  Ii.  R.  14  Mad.  289 

forfeiture  of— 

See  Hindu  Law — 

Inheritance — Divestino  of,  Ex- 
clusion FROM,  AND  Forfeiture 
OF,  Inheritance  ; 

Widow — Disqualifications. 
right  of— 

iS'ee  Hindu  Law — Adoption. 

I.  Ii.  R.  36  Calc.  824 
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INHEBITANCE— co;i«(^. 

1. Inheritance,  partial  accept- 
ance or  renunciation  of — Liability  of  heirs  for 
rent.  There  cannot  be  a  "partial  acceptance  or 
renunciation  of  an  inheritance,  nor  can  one  of 
several  heirs  accept  a  part  only  of  an  inheritance,  to 
the  prejudice  of  the  other  heirs  and  of  the  creditors 
of  the  deceased.  An  acceptance  in  part  has  the 
effect  of  an  acceptance  of  the  whole  and  carries 
with  it  the  same  liability.  If  a  person  accepts  the 
inheritance,  in  whole  or  in  part,  he  is  bound  to  dis- 
charge the  liabilities  which  attach  to  the  late  ten- 
ants from  whom  he  inherits,  unless  he  can  prove  that 
he  has  since  made  a  formal  surrender  of  the 
holding  to  the  landlord.  Moazam  Hassain  Chow- 
DHUEi  V.  Bhouddin  (1900)       .     5  C.  W.  N.  189 


2. 


Chiefship  of   Tank — Family 


custom — Inheritance — Primogeniture — Tank,  Chief- 
ship  of,  before  British  rule — Re-settlement  by  British 
Government,  efiect  of —  Claim  of  junior  members  for 
maintenance — Grants  arising  from  different  sources, 
if  admit  of  election.  It  was  found  that  before  the 
introduction  of  British  rule,  the  country  known  as 
Tank  belonged  to  the  Chief  for  the  time  being  as 
both  ruler  and  proprietor.  Also  that  succession 
devolved  upon  the  eldest  son,  the  other  members 
of  the  family  being  entitled  to  maintenance  only. 
On  the  introduction  of  British  rule,  the  British 
Government  recognised  the  proprietary  title  of  the 
then  Chief  over  some  only  of  the  villages,  which 
formerly  formed  the  Pergunnah  of  Tank,  by  con- 
ferring on  him,  as  a  hereditary  jagir,  a  cash  allow- 
ance of  R  25,000  per  annum,  together  with  the  land 
revenue  on  the  above  villages  "  to  be  paid  on  con- 
dition of  good  service  and  descent  from  the  Nawab 
integrally  to  the  successor  in  the  direct  male  line, 
who  may  be  selected  by  Government  as  most  com- 
petent. ' '  The  Chief  before  his  death  settled  one  of 
the  villages  as  a  provision  for  his  younger  son,  the 
present  defendant,  and  on  his  death  the  Govern- 
ment transferred  to  him  R  6,000  of  the  cash  allow- 
ance, whilst  it  sanctioned  the  appointment  of  the 
plaintiff,  the  only  son  of  the  predeceased  eldest  son 
of  the  Chief,  to  the  position  of  the  Chief  subject  to 
the  above  and  certain  other  deductions.  In  a  suit 
brought  by  the  plaintiff  against  the  defendant  in 
which  the  former  claimed  the  whole  estate,  the 
Chief  Court  gave  the  plaintiff  the  decree  asked  for 
and  further  put  the  defendant  on  his  election  as  to 
"  which  maintenance  he  was  to  take,"  viz.,  the 
viUage  given  him  by  the  Chief  or  the  cash  allowance 
made  by  Government.  Held,  that  the  Chief  Court 
was  right  in  giving  the  estate  to  the  plaintiff,  as  the 
settlement  of  the  villages  on  the  Chief  by  the  British 
Government  did  not  have  the  effect  of  creating  a 
fresh  estate  subject  to  the  ordinary  law  of  inheri- 
tance, but  only  continued  to  the  Chief  the  pro- 
prietorship of  the  villages  with  its  incidence  such 
as  they  were  before  the  settlement.  Held,  also,  that 
the  defendant  ought  not  to  have  been  put  to  his 
election  as  to  the  cash  allowance  and  the  assignment 
of  the  village,  as  the  two  grants  had  arisen  from 
different  sources  and  were  independent  of  each 
other.     The  question  whether  the  grant  of  the  vil- 
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lage  to  the  defendant  was  permanent  or  otherwise, 
was  left  opon.  Sardar  Mohammad  Afzal  Khan 
V.  Nawab  Ghulam  Kasim  KkAN  (1904). 

8  C.  W.  N.  81 
INITIALS. 

See    Warrant     op    Arrest — Criminal 
Cases  .         .   5  C.W.N.  447 

See  Will — Attestation. 

I.  L.  R.  15  Mad.  612 

INJUNCTION. 


CoL 
5509 

560» 
5610 
56ia 
5614 
5614 
5614 
5614 
5615 
5618 
5619 


1.  Under  Civil  Procedure  Codes 

2.  Special  Cases — 

(a)  Alienation  by  Widow 

(&)  Breach  of  Agreement 

(c)  Building 

(rf)  Collection  of  Rents 

(e)  Cutting  Trees 

(/)  Digging  Well 

(gr)  Encroachments 

{h)  Execution  of  Decree 

{i)  Intrusion  on  Office 

(j)  Nuisance 

{k)  Obstruction  or  Injury  to 
Rights  of  Property  (Light 
AND  Air,  Water,  Right  op 
Way) 5624 

(l)  Possession  OF  Joint  Property.    6636' 

(m)  Public  Officers  with  Statu- 
tory Powers  .         .         •  663& 

(n)  Trademark  .         •         •  5^^ 

(o)  Mining  Operations  .         .5641 

3.  Disobedience  of  Order  for  Injunc- 

tion      5^^ 

4.  Refusal  OF  Injunction  .         •  5642 

See  Administration.  -m-    q  q 

1  Ind.  Jur.  N.  8.  9 

.See  Appeal     .         .  10  C.  W.  N.  T 

See  Bhagdari  and  Narwadabi  Act 

I.  li.  R.  31  Bom.  183 

S„  Bombay  District  M''»'''^ij;»J-  *": 
1873,   8.  42  .      1. 1".  B- 18  Bom.  aU 

See  BOMBAV  ^^''^^'^^^"i^To^  ^ 
See  Civa  P«0CBDU».  Co^E.g!^882^3^2«-j^ 

See  Civu.  V^oo^^^l^^°^'-^ifom.  181 
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INJUNCTION— contd. 

See  Civil  Procedure  Code,  1882,  s.  260. 
lOC.W.  N.  297 

See  Civil  Procedure  Code,  1882,  s.  584. 
I.  li.  R.  27  AIL  684 

See  Criminal  Procedure  Code  (Act  V 
OF  1898),  s.  147. 

I.  Ii.  B.  36  Calc.  923 

^ec  Contract     .    I.  L.  R.  36  Calc.  354 

See  Copyright       I.  L.  R.  13  Bom.  358 

See  Co -SHARERS — Enjoyment  of    Joint 
Property — Cultivation. 

I.  L.  R.  18  Calc.  10 

See  Co -sharers — Enjoyment  of    Joint 

Property — Erection  of  Buildings. 

I.  Ii.  R.  12  All.  436 

I.  Ii.  R.  18  All.  115 

I.  R.  Ii.  14  Calc.  189,  236 

See  Court-fee     .     I.  L.  R.  31  Calc.  89 

See  Court  Fees  Act,  s.  7. 

9  C.  W.  N,  690 

See  Court  of  Wards. 

12  C.  W.  N.  1065 
See    Damages — Suit     for     Damages — 

Tort       •        .      5  B.  L.  R.  Ap.  4 

11  W.  R.  143 

I.  Ii.  R.  13  AIL  98 

(Sec  Decree    .      I .  Ii.  R.  33  Calc.  306 

See  District  Municipal  Act. 

I.  Ii.  R.  30  Bom.  409 

See  Easement        I.  L.  R.  18  Bom.  616 

I.   Ii.  R.  18  Mad.  320 

I.  L.  R.  28  Bom.  428 

9  C.  W.  N.  543 

I.  Ii.  R.  35  Calc.  661 

I.  L.  R.  32  Bom.  145 

See  Grant — Construction  of  Grants. 

I.  Ii.  R.  12  Bom.  80 
See  Hindu  Law — Dayabhaga. 

I.  L.  R.  33  Calc.  1119 

See  Hindu  Law — Partition. 

I.  Ii.  R.  31  Calc.  214 

Sec  Indigo      .        I.  L.  R.  31  Calc.  174 

•Sec  Insolvency      .        9  C.  W.  N.  221 

iSee  Jurisdiction   I.  L.  R.  33  Bom.  469 

See  Jurisdiction    of     Civil     Court — 

Caste      .         I.  L  R.  7  Bom.  323 

I.  L.  R.  19  Bom.  507 

I.  Ii.  R.  13  Mad.  293 

I  Ii.  R.  21  Calc.  463 

I.  Ii.  R.  20  Bom.  784 

See  Jurisdiction  of  Civil    Court — Pri- 

VACY,  INVASION  OF. 

I.  Ii.  R.  18  Mad.  163 

See  Jurisdiction  of  Civil  Court — 

Religion         I.  Ij.  R.  15  Mad.  355 
See  Landlord  and  Tenant. 

8  C.  W.  N.  256 


INJUNCTION— conW. 

See  Landlord  and  Tenant — Altera- 
tion OF  conditions  of  Tenancy — 
Erection  of  Buildings. 

I.  Ii.  R.  16  Mad.  407 

See  Landlord  and  Tenant — Buildings 
ON  Land,  right  to  remove,  etc. 

Cor.  117 

See  Lease       .        I.  Ix  R  33  Calc.  203 

See  Limitation  Act,  1877,  s.  10. 

I.  L.  R.  20  Mad.  298 

See  Limitation  Act,  1877,  s.  15. 

I.  L.  R.  5  Bom.  29 
I.  Ii.  R.  8  Mad.  229 

^€6  Limitation  Act,  1877.  s.  42. 

I.  Ii.  R.  27  All.  406 

See  Limitation  \^CT,  1877,  Sch.II,  Art. 
42       .         .       I.  L.  Ii.  24  AIL  146 

See  Limitation  Act.  1877,  Art.  120. 

I.  Ii.  R.  26  AIL  391 

See  Maintenance   .       9  C.  W.  N.  1073 

See  Mamlatdars'  Courts  Act,  s.  4. 

I.  Ii.  R.  12  Bom.  419 

L  Ii.  R.  14  Bom.  17 

I.  Ii.  R.  15  Bom.  177 

I.  Ii.  R.  18  Bom  46 

See  Mamlatdars'  Courts  Act,  s.  15. 

I,  I..  R.  13  Bom.  213 

See  Mortgage       I.  L.  R.  33  Calc.  689 

See  Municipality.  I.  L.  R.  31  Bom.  37 
I.  Ii.  R.  32  Bom.  460 

iSe«  Nuisance        .  9  C.  W.  N.  612 

I.  Ii.  R.  32  Calc.  697 

See  Partif-s — Suit  by  some  of  Class 
as  Representatives  of  Class. 

I.  Ii.  R.  16  Bom.  309 

I.  Ii.  R.  19  Bom  391 

I.  Ii.  R.  24  Calc.  385 

I.  Ii.  R.  22  Bom.  646 

See     Prescription — Easements — Light 

AND  Air  .         .         .  6  B.  L.  R.  85 

12  B.  Ii.  R.  406  :  L.  R.  I.  A.  Sup.  VoL  176 

15  B.  Ii.  R.  361 

I.  Ii.  R.  7  Calc.  453 

I.  Ii.  R.  8  Bom.  95 

I.  Ii.  R.  13  Bom.  674 

I.  Ii.  R.  18  Bom.  474 

I.  Ii.  R.  20  Bom.  704 

See  Railway  Company. 

I.  Ii.  R.  27  Bom.  344 
10  B.  Ii.  R.  341 

See  Right  to  Use  of  Water. 

I.  Ii.  R.  29  Calc.  100 
I.  Ii.  R.  30  Calc.  281 

See  Specific  Relief  Act,  1877,  s.  55. 

I.  Ii.  R.  31  Calc.  944 
9  C.  W.  N.  87 

See  Suit        .        I.  L.  R.  31  Calc.  839 
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See  Suits  Valuation  Act  (VII  of  1887) 
s.  8.     .        .      I.  Ii.  R.  33  Bom.  307 

See  Trade  Maek.  I.  L.  R.  24  Cale.  364 

1  C.  W.  N.  281 
I.  Ii.  R.  32  Calc.  401 

See  Trespass       .     I.  L.  R.  36  Calc.  28 

See  Valuation  of  Suit — Appeals. 

I.  Ii.  R.  18  Bom.  100 ;  207 

See  Valuation  of  Suit — Suits. 

I.  L.  R.  17  Bom.  56 

—  enforcem.ent  of— 

See  Execution  of  Decree — Execution 

BY    AND    AGAINST    REPRESENTATIVES. 

I.  Ii.  R.  26  Bom.  283 

—  ex  parte —  ^ 

See  Bombay  City  Improvement  Act. 

I.  Ii.  R.  27  Bom.  424 

—  right  to  use  of  water — 

>See  Easement      L  L.  R.  30  Calc.  1077 

suit  for — 

See  Jurisdiction  of  Civil  Courts. 

I.  L.  R.  30  Mad.  400 


—  to  restrain  levy  of  tax — 

See  Bombay  District  Municipal  Act 
(Bombay  Act  III  of  1901;,  ss.  82  (c) 
AND  86    .       I.  Ii.  R.  27  Bom.  403 


—  to  restrain  marriage. 

See  Hindu  Law — Marriage — Restraint 
of,  or  Dissolution  of.  Marriage. 

I.  L.  R.  1  All.  349 

See  Hindu  Law — Marriage — Right  to 
give  in  Marriage  and  Consent. 

I.  Ii.  R.  12  Bom  110 
2  C.  W.  N.  521 

See   Hindu   Law — Marriage — Validity 
OR  otherwise  of  Marriage. 

I.  L.  R.  14  Mad.  316 

—  to  restrain  sale. 

See  Mortgage — Power  of  Sale. 

I.^Ii.  R.  2  Bom.  252 
I.'li.  R.  17  Bom.  711 


valuation  of  suit  for — 

See  Court-Fees  Act  (VII  or  1870),  s.  7, 
CL.  IV  {d)      .     I.  Ii.  B.  24  Mad.  34 

1.  UNDER   CIVIL   PROCEDURE   CODES. 
L Interim  injunction — Principles 


■on  which  it  is  granted.  The  Court,  in  granting  an 
ad  interim  injunction,  will  first  see  that  there  is  a 
bond  fide  contention  between  the  parties,  and  then 
on  which  side,  in  the  event  of  obtaining  a  success- 


INJUNCTION— confer. 

1.  UNDER  CIVIL  PROCEDURE  CODES— coofcZ. 

ful  result  to  the  suit,  will  be  the  baknce  of  inoon- 
venience  if  the  injunction  do  not  issue,  bearing  in 
mind  the  principle  of  retaining  immoveable  pro- 
perty in  statu  quo.  On  those  principles  an  injunc- 
tion was  granted  to  restrain  the  defendants  from 
"  selHng,  alienating,  or  otherwise  disposing  of  '* 
certain  houses,  the  subject  of  a  suit  in  which  the 
plaintiff,  claiming  under  the  will  of  his  father,  sought 
to  set  aside  proceedings  in  execution  taken  by  an 
executor  (under  whom  the  defendants  claimed) 
after  the  death,  but  before  the  grant  of  probate  of 
the  will  of  the  deceased,  and  by  which  proceedings 
the  executor  had  seized  the  houses  in  satisfaction 
of  his  own  debt.     Gomes  v.  Carter 

1  Ind.  Jur.  N.  S.  411 


2. 


Injunction    against    person 


out  of  jurisdiction  of  Court— /n/unc/jon  to  re- 
strain marriage  of  minor  pending  application  for  guar- 
dianship— Injunction  against  person  not  party  to 
proceedings.  During  the  pendency  of  an  applica- 
tion  for  guardianship  of  a  minor  girl  it  was  alleged 
on  behalf  of  the  applicant,  the  mother,  that  an 
improper  marriage  was  going  to  be  periformed  by 
the  father  and  an  injunction  was  prayed  for  to 
restrain  various  persons  (including  a  person  who 
was  not  a  party  to  the  proceeding  and  who  w&s  not 
within  the  jurisdiction  of  the  Court)  from  marrying 
or  allowing  the  marriage  of  the  minor.  The  lower 
Court  granted  the  injunction.  Seld,  that  the  mere 
fact  that  a  person  resides  outside  the  jurisdiction 
of  the  Court  is  not  per  se  sufficient  to  prevent  the 
Court  from  granting  an  injunction  to  restrain  him 
from  committing  an  act  in  such  a  case  as  this. 
Harendra  Nath  Chowdhry  v.  Brint^a  Raxi 
Dassi  .         .         .         2C.  W.N.  521 

3, Power  to  make  order  for  in- 
junction— Civil  Procedure  Code,  1859,  s.  92 — Court 
in  which  suit  is  pending — Jurisdiction.  Where 
a  Court  has  no  jurisdiction  to  make  an  order,  it 
can  have  no  jurisdiction  to  modify  such  order.  It 
was  not  lawful  for  a  District  Court,  under  s.  92  of 
Act  VIII  of  1859,  to  issue  an  injunction  to  stay 
waste,  etc.,  or  to  appoint  a  receiver  or  manager,  in 
respect  of  property  in  dispute,  in  a  suit  pending  in  a 
subordinate  Court.  The  District  Judge  might 
withdraw  the  suit  from  the  subordinate  Court  to 
the  Disteict  Court  under  s.  6  of  the  Code,  and  then 
make  oMers  in  accordance  with  the  terms  of  s.  92. 
Semble :  A  Court  having  jurisdiction  to  make  orders 
under  s.  92  had  no  right  to  make  such  orders  with- 
out some  evidence  that  the  property  in  dispute  in 
the  suit  was  in  danger  of  being  wasted,  damaged, 
or  alienated  by  any  party  to  the  suit.  Dhundi- 
RAM  Santukram  V.  Chanda  Nabai  ,  „ ,  ^^ 

a  Bom.  103  : 2nd  Sd.  88 


4. 


Civil     Procedure 


Code,  1859,  s.  92.  S.  92,  Act  VIII  of  1869,  applies 
to  a  case  where  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  defendant  in  possession  is  likely  to 
endamage  or  make  away  with  any  property  in  dis- 
pute in  the  suit,  and  empowers  the  Court  iu  such  a 

8p2 
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1.  UNDER  CIVIL  PROCEDURE  CODES— cowW. 
case  to  issue  an  injunction  to  the  defendant  to  re- 
frain from  the  particular  act  complained  of,  and  in 
case  of  necessity  to  appoint  a  receiver  or  manager  of 
so  much  of  the  property  only  as  is  in  dispute.     Joy- 

NAEAIN  GeEKEE  V.    ShIBPERSHAD  GeEREE 

6  W.  K.  Mis.  1 


5. 


Civil       Procedure 


Code,  1859,  s.  92 — Ground  for  granting  injunction. 
The  power  given  to  the  Civil  Court  by  s.  92,  Act 
VIII  of  1859,  of  issuing  injunctions  and  appointing 
a  receiver  pendente  lite  was  intended  to  be  exercised 
only  in  cases  where  property,  which  it  was  essential 
should  be  kept  in  its  existing  condition,  was  in 
danger  of  being  destroyed,  damaged,  or  put  beyond 
the  power  of  the  Court.  Mtjn  Mohinee  Dassee  v. 
IcHAMOYE  Dassee        ...      13  W.  R.  60 


e. 


Expression  of  in- 
-Ground  for  grant- 


lention  to  take  attached  property- 
ing  injunction.  In  a  suit  to  recover  a  specific  sum  of 
money  which  had  been  attached  by  the  Magistrate 
where  defendant  expressed  his  intention  to  take  the 
money  for  the  purpose  of  investing  it  in  trade. 
Held,  that  defendant's  admission  was  sufficient 
evidence  to  show  that  the  money  was  in  danger  of 
being  alienated  within  the  meaning  of  s.  92  of  the 
Code  of  Civil  Procedure.  Goluck  Chunder  Gooho 
V.  MoHiM  Chunder  Ghose        .         13  W.  R.  95 


7. 


Injunction  as    to 


property,  duration  of — Receiver.  The  power  of  a 
Court  to  attach  property  and  to  appoint  a  receiver 
extends  only  to  the  better  management  or  custody 
of  any  property  which  is  in  dispute,  and  ceases  when 
the  suit  comes  to  an  end.  An  injunction  in  respect 
of  property  cannot  be  maintained  after  a  claim  is 
dismissed,  or  pending  an  appeal.  Moheooddeen 
V.   Ahmed  Hossein     .         .  14  W.  R.  384 

8.  . An      injunction 


could  not  be  issued  under  s.  92,  Code  of  Civil  Pro- 
cedure, on  a  mere  allegation  that  the  defendant 
wished  to  realize  debts  by  bringing  actions  in  Court, 
without  proof  of  an  intention  of  waste,  damage,  or 
alienation.  Prossuno  Moyee  Dossee  v.  Wooma 
MoYEE  Dassee  .         .14W.  R.  409 

9.  Grant  of  injunction— iStoy  of 

proceedings  in  mofussil  against  Court  receiver.  In- 
junction granted  by  the  Court  to  restrain^oceed  - 
ings  in  the  mofussil  against  the  Court  V^ceiver. 
Beer  Chund  Gossai  v.  Hogg     ,         .       Cor.  56 


10. 


Stay     of      sale. 


The  plaintiffs,  who  were  in  possession  of  certain 
premises,  brought  a  suit  to  restrain  the  defendant 
from  selling  a  share  in  them  which  he  had  attached 
in  execution  of  a  decree  upon  a  mortgage  to  him  of 
that  share,  and  to  set  aside  the  deed  of  mortgage. 
According  to  the  plaintiff's  case,  they  (the  plaintiffs) 
were  in  possession  under  a  decree  of  Court  obtained 
upon  a  mortgage  executed  to  them  by  the  executor 
of  the  wiU  of  the  last  proprietor  under  a  power  con- 
tained in  the  will,  and  the  mortgagors  to  the  defend- 
ant, who  were  the  brother  and  the  son  of  thetesta- 


INJUNCTION— conf(7. 

1.  UNDER  CIVIL  PROCEDURE  CODES— confaf^ 

tor,  had  no  interest  in  the  property  at  the  time  of 
their  mortgage  to  the  defendant.  The  plaintiffs 
apphed  for  an  ad  interim  injunction,  and  the  Court 
granted  the  application.  Rfplal  Khettry  v.  Ma- 
HiMA  Chandra  Roy        .         .      5  B.  L.  R.  254- 

Sbeenarain  Chuckerbutty  v.  Miller. 

5  B.  Ii.  R.  254  not© 


IL 


Restraining    exe- 


cution of  decree — Family  dwelling-house — Suit  for 
partition.  A  obtained  a  decree  against  B  and  others 
(Hindus),  on  a  title  of  purchase  from  them,  foD 
possession  of  an  undivided  moiety  of  a  dwelling- 
house,  to  the  remaining  moiety  of  which  C  (a  Hindu) 
alleged  he  was  jointly  entitled,  and  that  he  and  his 
family  were  in  possession.  On  A''s  proceeding  to 
obtain. execution  of  his  decree,  C  brought  a  suit, 
alleging  that  A  had  obtained  no  title  under  his  pur- 
chase, and  praying  for  partition  of  the  property. 
On  appUcation  for  an  interim  injunction  to  restrain 
A  from  executing  his  decree  pending  the  partition 
suit,  the  Court  granted  the  application.  Anant- 
NATH  Dey  v.  Mackintosh  .     6  B.  L.  R.  571 

12. Stay  of  execution  of  decree 

Civil  Procedure  Code,  s.  1859,  s.  92.  The  purchaser 
of  a  share  of  a  decree  who  has  failed  in  the  endea- 
vour to  get  the  Court  executing  it  to  put  him  upon 
the  record  for  the  purpose  of  obtaining  the  benefit  of 
the  decree  has  no  right  to  an  injunction  to  prevent 
the  decree-holder  from  executing  the  whole  decree 
without  regard  to  the  sale,  even  if  the  purchase  is 
made  on  behalf  of  the  judgment-debtor ;  he  could 
only  get  a  right  to  an  injunction  of  the  kind  if  the 
sale  amounted  to  a  release  from  the  decree-holder 
tothe  judgment»debtor  from  his  liability  under  the 
decree.     Rohimunnissa  v.  Lbakct  Ali  Khan 

22  W.  R.  506 

13. Stay  of  sale  in  execution  of 

decree— Cttn7  Procedure  Code,  1859,  s.  92.  Cer- 
tain immoveable  property  was  attached  in  execu- 
tion of  a  decree  obtained  by  L  against  N.  A  claim 
was  thereupon  put  in  by  S,  but  his  claim  was  re- 
fused, and  he  brought  a  suit  as  provided  by  s.  246, 
Act  VIII  of  1859,  against  L  to  establish  his  right,, 
and  applied  for  and  obtained  an  injunction  under 
8.  92  restraining  L  from  proceeding  to  execute  his 
decree  against  the  property  in  dispute.  N  was 
subsequently  made  a  party  to  the  suit  under  s.  73 
of  Act  VIII  ofl859.  From  the  order  granting  the 
injunction  L  appealed  to  the  High  Court.  Held, 
that  this  was  not  a  proper  case  for  the  issue  of  an 
injunction  under  s.  92.  There  was  nothing  to  show 
that  the  property  in  dispute  was  in  danger  of  being 
wasted,  damaged,  or  alienated  by  L,  nor  was  the 
property  in  his  possession.  The  proper  course 
would  have  been  for  S  to  have  applied  by  petition 
for  a  postponement  of  the  sale,  the  attachment 
continuing.  The  Court  ordered  the  injunction  to 
be  dissolved,  and  that  an  order  should  be  entered  on 
the  execution  proceedings  staying  the  sale  pending- 
S's  suit,  leaving  it  open  to  L,  in  case  there  sliould  be 
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undue  delay,  to  make  application  to  the  Court  for 
an  immediate  sale.  Lutchmeput  Singh  v.  Secre- 
tary OF  State 

11  B.  L.  E.  Ap.  28  :  20  W.  B.  11 

See  DooRQA  Chtj^n  Chatterjee  v.   Ashutosh 
DuTT 24  W.  B.  70 

14. Civil   Procedure 


Code,  1882,  ss.  492,  494 — Temporary  injunction — ■ 
Practice — Notice  to  opposite  party.  Where  a  Court 
made  an  order  granting  a  temporary  injunction 
under  s.  492  of  the  Civil  Procedure  Code,  without 
directing  notice  of  the  application  for  injunction  to 
be  issued  to  the  other  side  and  its  order  directing 
stay  of  sale  of  property  in  execution  was  passed 
ex  parte,  without  the  other  side  being  given  an  op- 
portunity to  show  cause.  Held,  that  the  order  was 
irregular.  Where  ancestral  property  was  attached 
in  execution  of  a  decree,  and  a  son  of  the  judgment- 
debtor  instituted  a  suit  to  establish  his  right  to 
the  property  and  made  an  application  for  a  tem- 
porary injunction  directing  stay  of  sale  pending  the 
decision  of  the  suit.  Held,  that,  inasmuch  as  what 
was  advertised  to  be  sold  was  the  rights  and  interests 
of  the  plaintiff's  father  in  the  property,  and  it  could 
not  be  said  that  the  property  was  being  "  wrong- 
fully sold  in  execution  of  a  decree  ' '  and  the  appli- 
cation on  the  face  of  it  disclosed  no  sufficient  ground 
to  warrant  an  order  under  s.  492  of  the  Civil  Pro- 
cedure Code  being  made  as  prayed,  the  temporary 
injunction  ought  not  to  have  been  granted. 
Amolak  Ram  v.  Sahib  Singh    I.  L.  B.  7  AH.  550 

15.  Notice  under   s.    4:94:— Civil 

Procedure  Code  (Act  XIV  of  1882),  s.  492.  The 
appellant  took  a  lease  of  certain  lands  below  Paresh- 
nath  Hill  and  commenced  manufacturing  hog's  lard 
thereupon.  The  plaintiffs,  who  belong  to  the  Jain 
community,  applied  for  an  injunction  restraining 
the  said  manufacture  on  the  ground  that  it  wounded 
their  rehgious  prejudices.  The  Deputy  Commis- 
sioner, without  any  notice  to  the  opposite  party, 
granted  the  injunction  on  the  ground  that  the 
matter  was  urgent  in  connection  with  offending 
religious  prejudices  and  causing  rioting.  Held,  that 
an  injunction  should  not  issue  in  the  absence  of  the 
opposite  party  without  strong  and  grave  reasons. 
That  the  Deputy  Commissioner  very  erroneously 
apphed  the  full  powers  of  an  injunction  for  purposes 
relating  rather  to  his  executive  than  to  his  judicial 
functions.  Freeman  v.  Mc Arthur,  2  Tay.  &  Belly 
25,  approved  of.     Baddam  v.  Dhunptjt  Singh 

1  C.  W.  N.  429 


16. 


-Injunction  in  one  suit  pend- 


ing appeal  in  another  suit — Interim  injunc- 
tion—Civil Procedure  Code  {Act  XIV  of  1882), 
ss.  492,  546.  A  brought  a  suit  and  obtained  a 
decree  against  5  on  a  mortgage-bond  in  the  Court  of 
a  Subordinate  Judge,  which  decree  was  confirmed 
by  the  High  Court  on  appeal.  A  then  applied  for 
■  execution.  In  the  execution-proceedings,  the  sons 
•of  B  intervened  claiming  a  portion  of  the  properties 


INJUNCTION— con<c/. 

1.  UNDER  CIVIL  PROCEDURE  CODES— conl<f. 

attached  ;  this  claim  was  dismissed,  and  the  sons  of 
B  brought  a  regular  suit  before  the  same  Subordi- 
nate Judge  to  have  their  rights  to  the  property 
declared,  and  obtained  an  interim  injunction  re- 
straining A  from  executing  his  decree  pending  the 
decision  of  their  suit.  This  suit  was  dismissed,  and 
the  sons  of  B  appealed  to  the  High  Court.  A  again 
applied  for  execution  of  his  mortgage-decree,  where- 
upon the  sons  of  B  apphed  for  a  further  injunction 
restraining  A  from  executing  his  decree  pending 
their  appeal  to  the  High  Court :  this  application 
was  granted.  Held,  that  the  Subordinate  Judge 
had  no  right  to  restrain  the  decree-holder  from 
executing  his  decree  merely  on  the  possibility  of  the 
Appellate  Court  reversing  his  decision.  Gossain 
Money  Pukee  v.  Gubf  Pershad  Singh 

1. 1/.  B.  11  Calc.  146 


17. 


Injunction   to     stay    sale 


pendin^suit  to  establish  title— Ct't-iZ  Proce- 
dure Code,  1882,  s.  492— Civil  Procedure  Code, 
1859,  s.  92 — Superintendence  of  High  Court  under 
s.  622,  Civil  Procedure  Code,  1882.  A  claim  by  R 
to  certain  property  which  had  been  attached  by  B  in 
the  course  of  execution -proceedings  in  the  Court 
of  the  first  Subordinate  Judge  of  Dacca  having  been 
rejected,  R  instituted  a  suit  in  the  Court  of  the 
second  Subordinate  Judge  to  establish  his  title  to 
the  property.  In  that  suit  he  apphed  to  the  Court 
in  which  his  suit  was  brought  for  an  injunction 
under  s.  492  of  the  Civil  Procedure  Code  to  stay  the 
sale  of  the  property  attached  by  B  in  the  execution 
proceedings  ;  but  that  apphcation  was  rejected  and 
.jiB  thereupon  apphed  for  and  obtained  from  the 
Court  of  the  first  Subordinate  Judge  an  order  stay- 
ing the  sale  of  the  attached  property  until  the 
hearing  of  the  suit  brought  by  him  to  establish  hL< 
right  to  it.  Held,  in  an  application  under  s.  622  of 
the  Code  to  set  the  latter  order  aside,  that  s.  492  of 
the  Code  of  1882  has,  and  was  intended  to  have, 
wider  application  than  s.  92  of  Act  VIII  of  1859 
had,  and  provides  a  remedy  where  property  is  **  in 
danger  of  being  wrongfully  sold ;  "  if  the  cir- 
cumstances justified  it,  an  order  could  have  been 
obtained  under  that  section  from  the  Court  of  the 
second  Subordinate  Judge  to  stay  the  sale.  There 
being  this  alteration  in  the  law,  and  such  a  remedy 
provided,  and  no  express  provision  in  the  Code  for 
stay  of  execution  by  a  Court  executing  a  decree  on 
the  apphcation  of  a  third  party,  the  order  of  the  first 
Subordinate  Judge  was  made  without  jurisdiction, 
and  should  be  set  aside.  In  the  matter  of  the 
petition  of  Brojendra  Kumar  Rai  Chowdhuri, 
Brojendra  Kumar  Rai  Chowdhuri  v.  Rupi.all 
Doss         .         .         .  I.  L.  R.  12  Calc.  515 


18. 


Contradictory   affidavits- 


Irrepardble  injury — Letters  Patent,  1S62  and  1S65 
— Civil  Procedure  Code,  1859,  ss.  92  and  94 — Ap- 
peable  order.  The  plaintiffs,  being  in  possession  of 
a  certain  mud  dock  used  for  docking  and  repairing 
vessels  and  being  threatened  by  the  defendants 
with  a  suit  to  eject  them  therefrom,  sued  for  specific 
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performance    of    an    alleged    agreement    between 
themselves  and  the  defendants,  under  which  they 
were,  on  certain  terms,  entitled  to  the  use  and  occu- 
pation of  the  dock  until  the  repairs  of  two  of  their 
vessels  were  completed ;  and  for  an  injunction  to 
restrain  the  defendants  from  ejecting  them  until  the 
completion  of  the  repairs.     In  support  of  an  apph- 
cation  for  an  interim  injunction  to  restrain  the  de- 
fendants from  taking  proceedings  to  eject  the  plaint- 
iffs until   their  suit  had  been   heard,  the  affidavits 
of  the  plaintiffs  stated  that  on  the  faith  of  the  agree- 
ment one  of  their  steamers  had  been  docked  and 
taken  to  pieces ;  that  the  repairs  could  not   be 
finished  for  a  considerable  time,  and  that  the  vessel 
could  not  be  removed  from  the  dock  \nthout  great 
loss  and  irreparable  injury  to  them.     The  affidavits 
of  the  defendants  denied  the  making  of  the  agree- 
ments alleged  by  the  plaintiffs,  and  set  forth  another 
agreement,  under  which  they  alleged  the  plaintiffs 
had  been  in  possession  of  the  dock,  and  which  agree- 
ment having  come  to  an  end,  they  Avere  entitled  to 
eject  the  plaintiffs  ;    they  did  not  deny  the  loss  to 
the  plaintiffs  which  would  be  the  result  of  moving 
the  vessel   before  repairs  were  completed,  nor  did 
they  allege  any  delay    in  making  the  repairs,  but 
they  submitted  that  such  loss  would  be  the  conse- 
quence of  the  plaintiffs'  own  act  in  docking  their 
vessel  without  any  final  agreement  having  been  come 
to   between  the  parties.     The  dock   was   situated 
in  the  district  of  Hooghly,  and  the  defendants' 
suit  for  possession  unless  transferred  to  the  High 
Court,  would  be  tried  in  the  Hooghly  Court.     There 
were  facts  which,  in  the  opinion  of  the  Court,  went 
to  show    that  the  plaintiffs  had  acted  bovd  fidA 
Held  {per  Mabkb y,  J. ),  on  the  above  facts,  that,  in- 
asmuch as  thejplaintiffs'  statements,  if  true,  raised 
a  fair  and  substantial  question  for  decision  as  to  the 
rights  of  the  parties,  and  looking  to  the  inconveni- 
ence of  alloAnng  the    same  matter  to    be   litigated 
simultaneously  in  different  Courts  between  the  same 
parties,  the  plaintiffs  were  entitled  to  an  interim 
injunction  restraining  the  defendants  from  bring- 
ing their  suit  until  the  plaintiffs'  suit  was  heard. 
Semble  :  An  interim  injunction  may  issue,  although 
there  is  a  contradiction  on  the  facts.     On  appeal  the 
Court  was  of  opinion  that,  under  the  circumstances, 
there  was  an  equity  which  entitled  the  plaintiffs  to 
be  kept  in  quiet  and  undistiu-bed  possession  of  the 
dock  until  the  repairs  were  completed,  and  con- 
firmed the  order  for  an  interim   injunction    but 
modified  it  by  restraining  the  defendants  not  from 
bringing  their  suit,  but  merely  from  executing  any 
decree  they  might  obtain  therein  until  the  plaintiffs 
should  have  had  a  reasonable  time  to  complete  the 
repairs  of  their  vessel.     Although  by  the  Letters 
Patent  of  1865  the  provisions  of  Act  VIII  of  1869 
were  not  expressly  made  applicable  to  the  High 
Court,  as  Avas  done  by  the  Letters  Patent  of  1862, 
semble:  the  order  granting  the  injunction  Avas  an 
order  under  s.  92,  Act  VIII  of  1859,  and  therefore 
an  appeal  lay  under  s.  94.     Moran  v.  Rivers  Steam 
Navigation  Company       ,  14  3,  J|.  R.  352 


INJUNCTION— cowW. 
.  UNDER  CIVIL   PROCEDURE  CODES— co»W* 


19. Suit  for     specific  perform- 
ance of  agreement  to   give   in  marriage — 

Civil  Procedure  Code,  1859,  ss.  92,  93.  Ss.  92  and 
93  of  Act  VIII  of  1859  are  not  applicable  to  a  suit 
for  specific  performance  of  a  contract  to  give  in 
marriage,  and  the  Court  Avill  not  grant  an  interim 
injunction  to  restrain  the  defendant  from  making 
another  marriage  with  a  third  person.  In  the 
matter  of  Gukput  Naeain  Singh 

I.  L.  R.  1  Calc.  74 

s.c.  GiTNPUT  Narain  Singh  v.  Rajun  Kooeb 

24  W.  R.  207 

20 Temporary       injunction — 

Civil  Procedure  Code,  1882,  s.  493— '' Other  in- 
jury.'' The  words  "  or  other  injury  "  in  s.  493  of 
the  Code  of  Civil  Procedure  do  not  include  acts  of 
trespass  upon  property.  Darab  Kuar  r.  Gomti 
KuAR  .         .         .         .  I.  L.  R.  22  AIL  449 


21. 


Civil     Procedure 


Code,  8S.  492,  493 — Temporary  injunction  restrain- 
ing alienation  of  property  in  suit — Mortgage  of  such 
property  not  void — Contract  Act  {IX  of  1872),  s.  23. 
The  effect  of  a  temporary  injunction  granted  under 
s.  492  (6)  of  the  Civil  Procedure  Code  is  not  to  make 
a  subsequent  mortgage  of  the  property  in  question 
illegal  and  void  within  the  meaning  of  s.  23  of  the 
Contract  Act  (IX  of  1872).  Such  a  penalty  must 
not  be  read  into  s.  493,  which  provides  otherwise 
for  the  breach  of  an  injunction  granted  under  s.  492. 
Delhi  and  London  Bank  v.  Ram  Narain 

I.  L.  R.  9  All.  497 

22,  — Civil   Procedure 

Code,  1882,  8.  492—*'  Wrongfully  "  sold  in  execu- 
tion of  decree.     An  objection  made  under  s.  278  of 
the  Civil  Procedure  Code  to  the  attachment  in  exe- 
cution of  a  decree  of  a  mortgage-bond  of  which  the 
objector  claimed  to  be  the  assignee  from  the  judg- 
ment-debtors under  an  instalment  dated  prior  to 
the  attachment  was  disallowed ;  and  the  objector 
then  brought  two  suits  against  the  decree-holder 
and  the  judgment-debtors,  in  which  he  claimed  (a) 
a  declaration  of  his  right  to  the  bond  and  {h)  to 
recover  a  sum  of  money  form  the  judgment-debtors 
on  the  basis  of  the  assignment.  The  first  Court 
dismissed  both  suits,  on  the  ground  that  the  alleged 
assignment  was  collusive  transaction  entered  into  • 
after  the  attachment  between  the  objector  and  the 
judgment-debtors  for  the  purpose  of  defeating  the 
attachment.     Pending    an    appeal    to    the    High, 
Court,  the  objector  applied  to  that  Court  for  a 
temporary  injunction  under  s.   492  of  the  Code 
restraining  the    decree-holder   from   bringing  the 
bond  to  sale  in  execution  of  the  decree.     Held^ 
that,  although  in  such  cases  the  provisions  of  s.  492 
should  be  applied  with  the  greatest  care,  one  of  the 
objects  of  the  Legislature  in  passing  that  section, 
was  to  guard  as  far  as  possible  against  multiplicity 
of  suits,  and  as  many  complications  probably  re- 
sulting in  further  litigation  were  likely  to  arise  if 
the  decree-holder  were  allowed  to  proceed  with  the 
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execution-sale,  and  no  practical  injury  to  any  one 
would  be  caused  by  restraining  her  from  so  doing 
until  the  decision  of  the  appeal,  a  temporary  in- 
junction should  be  granted  subject  to  security  being 
given  by  the  appellant.  Kibpa  Dayal  v.  Rani 
KiSHOBi  .  I.  Ii.  R 10  All.  80 


23. 


Civil    Procedure 


Code,  1882,  88.  422  and  503 — Appointment  of 
receiver.  The  distinction  between  a  case  in  which  a 
temporary  injunction  may  be  granted  and  a  case 
in  which  a  receiver  may  be  appointed  is  that,  while 
in  either  case  it  must  be  shown  that  the  property 
should  be  preserved  from  waste  or  alienation,  in 
the  former  case  it  would  be  sufficient  if  it  be  shown 
that  the  plaintiS  in  the  suit  has  a  fair  question  to 
raise  as  to  the  existence  of  the  right  alleged  ;  while 
in  the  latter  case  a  good  prima  facie  title  has  to  be 
made  out.  Sidheswari  Dahi  v.  Ahhoyeswari  Dabi, 
I.  L.  B.  15  Calc.  818,  approved.  An  order  of  the 
lower  Court  for  appointment  of  a  receiver  under 
s.  603  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  was  set  aside,  and  an  order  for  a  temporary  in- 
junction, under  s.  492  of  the  Code,  granted. 
Chandidat  Jha  v.  Padmanand  Singh 

I.  Ii.  B.  22  Calc.  459 


24. 


Temporary    in- 


junction Civil  Procedure  Code  {Act  XIV  of  1882),  s. 
493— Specific  Relief  Act  (/  of  1877),  ss.  54,  56,  57 
— Breach  of  negative  covenant.  PlaintifiEs  advanced 
money  to  the  defendants  for  the  purpose  of  carrying 
on  work  in  certain  mica  mines,  in  pursuance  of  an 
agreement  by  which  defendants  undertook  in 
consideration  of  the  advance,  to  send  all  the  mica 
produced  from  the  mines  to  plaintiffs,  and  bound 
themselves  not  to  send  any  of  it  to  any  firm  other 
than  plaintiffs,'  or  keep  any  in  stock.  Plaintiffs 
now  complained  that  defendants  had,  in  breach 
of  their  agreement  arranged  to  consign,  and  had 
already  made  consignments  of,  mica  to  another 
firm,  and  were  keeping  mioa  in  stock.  Plaintiffs 
filed  this  suit  for  specific  performance,  and  for 
an  injunction  restraining  defendants  from  acting 
in  violation  of  the  terms  of  the  agreement. 
A  temporary  injunction  was  subsequently  apphed 
for  and  obtained.  Upon  an  appeal  being  preferred 
by  defendants  against  the  order  granting  the  tem- 
porary injunction.  Held,  that  the  injunction  was 
rightly  granted.  The  granting  of  such  an  injunc- 
tion, under  s.  493  of  the  Code  of  Civil  Procedure, 
is  a  matter  of  judicial  discretion.  Qucere :  Whether 
the  principles  which  govern  the  grant  of  a  temporary 
injunction  under  the  Code  of  Civil  Procedure  are 
the  same  as  those  \^ich  are  laid  down  in  the  Specific 
ReHef  Act  relating  to  the  grant  of  a  perpetual  in- 
junction. Nusserwanji  Merwanji  Panday  v.  Cordon, 
I.  L.  B.  6  Bom.  266,  referred  to.  Subba  Naidxt  v, 
Haji  Badsha  Sahib  (1902) 

I.  Ii.  B.  26  Mad.  168 


25. 


Temporary     in- 


junction to  restrain  suit  brought  by  defendant  in  the 


INJTJNCTlON-contd. 
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Small  Causes  Court — Civil   Procedure  Code  (XIV  of 
1882),  S3.  492,  493— Specific  Belief  Act  (I  of  1877), 
ss.  53,    64  and  56.     In  a  suit  by    plaintifib  in  the 
High  Court  to  recover  damages  for  breach  of  con- 
tract they  sought  to    obtain    an    interlocutory  in- 
junction restraining  the  defendant  from  proceeding 
with  a   suit   filed    by   the   defendant   against   the 
plaintiffs  in  the  Small  Causes  Court,  in  respect  of 
the  same  contract,    until  the   hearing  of  the  High 
Court  suit.     Held,  that  an  appUcation  to  restrain 
a  suit  in  the  Small  Causes  Court  does  not  come 
within  the  provisions  of  ss.  492  and  493  of  the  Civil 
Procedure  Code.     The  provisions  of  the  CivQ  Pro- 
cedure Code  as  to  temporary  or    interlocutory  in- 
junctions  are   not  the  same    as  those  under  the 
Judicature  Act,   1873,   s.    25,    sub-cl.    8.     As  the 
injunction    asked  for  is    a  perpetual  one,   it  can, 
under  the  Specific  Relief  Act,  only   be    granted  by 
the     decree  made  at    the     hearing.      Jaibamdas 
Ganeshdas      v.     Zamonlal    Kissorilal    (1903) 

I.  Ii.  B.  27  Bom.  357 


26. 


Civil    Procedure 


Code,  s.  492— Indian  Contract  Act  (IX  of  1872), 
s.  23.  Held,  that  an  alienation  made  pending  a 
temporary  injunction  under  s.  492  of  the  Code 
of  Civil  Procedure  is  not  void  under  either  s.  23 
of  the  Indian  Contract  Act,  1872,  or  any  other 
law.  Delhi  and  London  Bank,  Ld.  v.  Ram  Narain, 
I.  L.  B.  9  All.  497,  followed.  Manohar  Das 
V.  Ram  Autab  Pande  (1903) 

I.  L.  B.  26  AIL  431 


27. 


Jurisdiction — 


Jurisdiction  of  High  Court  in  granting  injuncliona 
in  personam — Injunction  to  restrain  proceeding  tpith 
suit  in  Bareilly  Court —  Civil  Procedure  Code  (Act 
XI V  of  1882),  ss.  492,  493.  The  plaintiffs,  in  a  suit 
instituted  in  the  High  Court  for  money  due  on  a 
balance  of  account,  sought  for  an  injunction  to 
restrain  the  defendants  from  proceeding  with  a  suit 
previously  instituted  in  the  Court  of  the  Subordinate 
Judge  at  Bareill}',  in  which  the  present  defendants 
sought  to  recover  from  the  present  plaintiffs  a  sum 
of  money  as  balance  due  to  themselves  on  the  same 
account.  Held,  that  the  High  Court  was  competent 
to  grant  the  injunction.  The  powers  of  the  High 
Court  to  grant  temporary  injunctions  are  not  con- 
fined to  the  terms  of  ss.  492  and  493  of  the  Civil 
Procedure  Code.  Munole  Chand  v.  Gopal  Ram 
(1906)  .         .  .      I.  Ii.  B.  34  Calc.  101 

28. JuriMliction — 

General  equity — Jurisdiction  of  High  Court — 
Injunction  to  restrain  proceeding  urith  Small  Cause 
Court  suit— Civil  Procedure  Code  (Act  XI V  of  1882), 
ss.  492,  493— Specific  Belief  Act  (I  of  1877),  m.  63, 
54  and  55.  The  plaintiff  in  a  suit  instituted  in  the 
High  Court  for  specific  performance  of  an  agree- 
ment for  lease  of  certain  premises  sought  foe  an 
injunction  to  restrain  the  defendant  from  proceed- 
ing with  a  suit  instituted  by  the  latter  in  the 
Small  Cause  Court  for  ejectment  of  the  former  from 
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the  same  premises.  Held,  that  the  High  Court  has 
power  under  its  general  equity  jurisdiction  to  grant 
an  injunction  of  this  character,  independently  of 
the  Code  of  Civil  Procedure.  Jairamdas  Ganeshdas 
V.  Zamonlal  Kissorilal,  I.  L.  R.  27  Bom.  357, 
dissented  from.  Hukum  Chand  Bold  v.  Kamala- 
nand  Sing,  I.  L.  R.  33  Cede.  927,  Hart  v.  Grosser, 
9  C.  W.  N.  748,  Mungle  Chand  v.  Gopal  Ram, 
I.  L.  R.  34  Cole.  101,  referred  to.  Rash  Behaby 
Dey  v.  Bhowani  Chubn  Bose  (1906) 

I.  Ii.  R.  34  Calc.  97 


29. 


Injunction  to  restrain  pro- 


ceedings in  Court  beyond  jurisdiction — 
Jurisdiction  of  High  Courtr^-Injunction  to  restrain 
■proceedings  in  a  Moffusil  Court — Jurisdiction  of 
Courts  of  Equity — Foreign  Courts.  The  jurisdiction 
of  the  High  Court  to  restrain  proceedings  in  Courts 
outside  its  jurisdiction  is  governed  by  the  same 
principles  as  those  that  govern  Courts  of  Equity  in 
England,  namely,  that  the  party,  whom  it  is  sought 
to  restrain,  must  be  within  the  limits  of  the  juris- 
diction of  the  High  Court,  so  that  in  the  event  of 
an  injunction  being  granted  against  him  and  being 
disobeyed,  he  would  be  subject  to  process  for  con- 
tempt. (Ehe  Carron  Iron  Co.  v.  Maclaren,  5  H. 
L.  C.  416,  followed.  Mungle  Chand  v.  Gopal  Ram, 
I.  L.  R.  34  Calc.  101,  not  followed.  A  Court  of 
Equity  can  only  restrain  a  person  from  proceeding 
with  a  suit  in  a  foreign  Court,  if  the  person  sought 
to  be  restrained  is  within  the  jurisdiction  of  the 
Court.  Vulcan  Iron  Works  v.  Bishumbhur 
Pros  ad  (1908)  .  I.  L.  R.  36  Calc.  233 

2.  SPECIAL  CASES. 


(a)  Alienation  by  Widow. 


1. 


Interim  injunction,  grounds 

for  continuing  to  hearing— Co/wewf  of  next 
reversioner — Rights  of  remote  reversioners.  A  Hindu 
died,  leaving  a  widow  and  also  leaving  A,  his 
immediate  reversionary  heir,  and  B  and  C,  more 
remote  reversionary  heirs.  The  widow  obtained  a 
certificate  to  collect  debts,  but  such  certificate  did 
not  empower  her  to  deal  with  Government  secur- 
ities. D  instituted  a  suit  against  the  widow  on  a  pro- 
missory note  alleged  to  have  been  executed  in  his 
favour  by  her  late  husband,  and  obtained  a  decree. 
A  then  instituted  a  suit  against  the  widow  and  D  to 
have  the  decree  set  aside  on  the  ground  of  fraud 
and  collusion.  This  suit  was  compromised  by  A^s 
surrendering  up  his  reversionary  interest  to  the 
widow  for  a  consideration.  B  and  C  now  sued  the 
widow  and  D  and  A  for  the  purpose  of  having  the 
first-mentioned  decree  set  aside,  for  a  declaration 
that  the  decree  on  the  compromise  was  inoperative 
to  establish  or  confirm  the  fraudulent  decree,  or  to 
enlarge  the  powers  of  the  widow  to  deal  with  the 
Government  securities,  and  obtained  an  interim 
injunction.  Held,  that,  apart  from  the  question  as 
to  whether  an  alienation  by  a  widow  and  next 
reversioner   without   the   consent   of    subsequent 
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reversioners  is  binding  on  them,  which  question  the 
Court  was  prepared  to  answer  in  the  negative,  it 
would  under  the  circumstances  of  the  case,  be  an 
abuse  of  the  discretion  of  the  Court  not  to  continue 
the  injunction  until  the  hearing,  when  the  truth  or 
falsity  of  the  charges  made  bj'  the  plaintiffs  could 
be    investigated    on    oral    evidence.     Gopeenath 

MOKEEJEE  V.  KALLf  DosS  MULLICK 

I.  L.  R.  10  Calc.  a25 


(6)  Breach  of  Agreement. 


2. 


-; Association  of  artizans  for 

acquisition  of  gain — Registration  of  associa- 
tion— Hlegal  agreement.  Where  more  than  twenty 
artizans  signed  an  agreement,  whereby  they  con- 
stituted themselves  an  association  for  the  pur- 
pose of  enhancing  the  price  of  their  work  by 
bringing  all  the  business  of  the  trade  into  one  shop, 
and  dividing  the  prices  of  the  work  done  aitongst 
the  members  according  to  their  skill,  but  which 
association  was  not  registered  as  a  company 
under  Act  X  of  1866 :  Held,  that  the  Court  could 
not  grant  an  injunction  to  restrain  the  breach  of 
such  agreement.     Bhikaji  Sabaji  v.  Bapu  Saju 

I.  L.  R.  1  Bom.  550 

3.  1 —   Agreement  for  a    charter - 

party — Interim  injunction — Threatened  breach  of 
charter-party.  Where  a  charter-party  has  been 
actually  completed,  the  Court  will,  by  injunction 
prevent  an  employment  of  the  ship  inconsistent 
with  the  terms  of  the  charter-party  ;  but  where  there 
is  only  an  agreem«nt  for  a  charter-party,  no  such  in- 
junction will  be  granted.  Abdul  Allarakhi  v. 
Abdul  Bacha        .         .  I.  L.  R.  6  Bom.  5 

4.  Restraining    partner    from 

excluding  co-partner  from  partnership. 
Injunction  granted  to  restrain  a  partner  from  ex- 
cluding his  co-partner  from  the  partnership  busi- 
ness and  from  doing  any  act  to  prevent  its  being 
carried  on  according  to  the  articles.  Virdachella 
Nattan  v.  Ramaswami  Nayakan     .    1  Mad.  341 

5.  Restraining  CO- sharer  from 

cultivating  indigo  without  consent — Agree- 
ment not  to  grow  indigo.  The  Court  refused  to  issue 
an  injunction  commanding  a  co-sharer  in  a  certain 
village  not  to  cultivate  the  ijmali  land  thereof 
without  the  consent  of  his  co-sharers,  or  until  the 
separation  of  his  share  by  a  butwarrah,  because  of 
alleged  interference  with  the  rights  of  the  said 
co-sharers,  holding  that  the  remedy  lay  in  an  action 
for  damages.     Cbowdy  v.  Indar  Roy 

18  W.  R.  408 


6. 


Interim. 


injunction — Injunc- 
tion to  restrain  adoption — Practice.  A,  a  Hindu, 
died  childless  possessed  of  moveable  and  immove- 
able property.  After  his  death,  disputes  arose  be- 
tween  his  widow(the  defendant)  and  his  father  and 
brother.     These  disputes  were  settled  by  an  agree- 
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merit,  one  of  the  terms  of  which  was  that  the  widow 
{the  defendant)  should  not  adopt  a  son,  and  that 
certain  property  which  she  was  to  have  during  her 
life  should  after  her  death,  go  to  her  brother-in-law 
P.  In  1872  P  died,  leaving  his  son,  the  plaintiff, 
him  surviving.  On  the  25th  August  1888,  the 
plaintiff  filed  this  suit,  alleging  that  the  defendant, 
in  violation  of  the  agreement,  was  about  to  adopt  a 
son  and  praying  for  an  injunction.  On  presenting 
the  plaint,  he  applied  for  an  inteiim  injunction, 
alleging  that  the  defendant  intended  to  adopt  a 
son  the  next  day  (Sunday,  26th  August).  The 
Court  refused  the  interim  injunction.  Assue. 
PuRSHOTAM  V.  Ratanbai   .     I.  Ii.  R.  13  Bom.  56 


7. 


Specific  Belief  Act 


(I  of  1877),  ss.  20,  21,  57— Contract  Act  {IX  of 
1872),  s.  39 — Contract  for  personal  service — Contract 
for  more  than  three  years.  The  defendant  signed  an 
agreement  in  England  with  a  railway  company, 
whereby  he  contracted  to  serve  the  company  exclu- 
sively for  four  years  in  India  under  a  penalty  of 
£100.  The  defendant,  having  come  to  India  at 
the  expense  of  the  company  and  served  it  for  two 
years,  left  its  service  for  that  of  another  employer, 
alleging  that  he  had  not  been  fairly  treated  by  a 
locomotive  superintendent.  Held,  that  the  defend- 
ant had  no  right  to  rescind  the  agreement,  and 
the  plaintiff  company  was  entitled  to  an  interlo- 
cutory injunction  restraining  defendant  from  serv- 
ing others  on  the  terms  that  the  plaintiff  com- 
pany should  consent  to  retain  him  in  its  employ. 
Madras  Railway  Company  v.  Rust 

I.  Ii.  B.  14  Mad.  18 

8. Agreement  not  to  work  for 

a  rival  tradesman — ^Specific  Belief  Act  {I  of 
1877),  ss.  22,  54,  and  57 — Agreement  made  when 
under  criminal  charge — Discretion  of  Court  in  grant- 
ing specific  performance — Negative  agreement — 
Damages — Form  of  decree.  The  plaintiff  was  a 
milliner  carrying  on  business  in  Bombay,  and  the 
defendant  was  in  his  employment  up  to  the  year 
1890.  In  that  year  he  left  the  plaintiff's  service, 
.  and  the  plaintiff  alleged  that  at  the  time  he  left  it 
he  was  indebted  to  the  plaintiff  for  moneys  not 
accounted  for  and  also  in  respect  of  loans  made 
to  him.  The  plaintiff  instituted  criminal  proceed- 
ings in  the  Police  Court  against  the  defendant  for 
criminal  breach  of  trust,  and  procured  a  warrant  for 
his  arrest.  The  defendant  surrendered,  and  at  the 
time  of  the  agreement  hereinafter  mentioned  the 
proceedings  in  this  matter  were  going  on.  The 
defendant  was  out  on  bail,  and  was  then  in  the 
.  service  of  a  rival  milUner  B.  On  the  1st  February 
1893,  an  agreement  in  writing  was  made  between 
the  plaintiff  and  the  defendant  whereby  the  defend- 
ant agreed  as  follows: — (i)  to  pay  the  ijlaintiff 
Rl,950infull  settlement  of  the  plaintiff's  claim  ; 
<ii)  to  enter  plaintiff's  service  as  cutter  and  to  serve 
him  for  ten  years  from  the  date  of  agreement ;  (iii) 
'to  serve  plaintiff  honestly;  (iv)  in  case  plaintiff 
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(6)  Breach  of  Agreement — contd. 

was  obliged  to  dismiss  him  for  some  *'  fault"  then 
until  the  expiration  of  the  said  period  of  ten  years, 
the  defendant  should  not  carry  on  the  business  of 
a  cutter  or  tailor  either  directly  or  indirectly,  on  his 
own  account  or  as  partner  or  servant  of  another, 
and  in  case  he  should  do  so,  the  plaintiff  should  be  at 
liberty  to  stop  him.  On  the  15th  February  1893, 
the  charge  of  criminal  breach  of  trust  against  the 
defendant  was  dismissed,  the  plaintiff  offering  no 
evidence  in  support  of  it.  The  plaintiff  subse- 
quently called  upon  the  defendant  to  enter  his 
employment  in  accordance  with  the  agreement, 
but  the  defendant  refused,  and  remained  in  the 
service  of  B.  The  plaintiff  therefore  filed  this  suit 
praying  for  an  injunction  restraining  the  defendant 
from  carrying  on  business  as  a  cutter  or  tailor  for 
ten  years  from  the  date  of  the  agreement.  Hddt 
dismissing  the  suit,  that  the  parties  were  not  really 
on  equal  terms  and  that  in  the  exercise  of  the 
discretion  permitted  to  the  Court  by  s.  22  of  the 
Specific  Relief  Act  (I  of  1877)  the  injunction  should 
be  refused.  Callianji  Harjivan  v.  Narsi 
Tricum         .         .         .     I.  L.  R.  18  Bom.  702 

Held,  in  the  same  case  on  appeal,  that  the  lower 
Court  was  right  in  refusing  either  to  grant  specific 
performance  of  the  agreement  or  an  injunction 
against  the  defendant,  but  that,  inasmuch  as  it  had 
refused  an  injunction  on  the  ground  that  precuniaiy 
compensation  was  the  plaintiff's  proper  remedy,  it 
ought  not  to  have  dismissed  the  suit,  but  ought 
either  itself  to  have  awarded  damages,  or  to  have 
ordered  an  inquiry  as  to  damages.  The  plaintiff 
being  held  to  be  entitled  to  a  i-emedy,  the  appro- 
priate remedy  should  be  awarded.  The  Appellate 
Court  accordingly  passed  a  decree  against  the 
defendant,  and  awarded  the  plaintiff  RIO  as  damag- 
es with  costs  of  the  appeal.  Callianji  Harjivan 
V.  Narsi  Tricum     .         .  I.  L.  R.  19  Bom.  764 

9. — — Contract  for  personal  service 

— Contract  not  to  practice  as  physician.  A  agreed  on 
certain  terms  to  become  assistant  for  three  years 
to  B,  who  was  a  physician  and  surgeon  practising 
at  Zanzibar.  The  letter  which  stated  the  terms 
"  which  B  offered  and  which  (as  the  Court  found)  A 
accepted,  contained  the  words  '*  the  ordinary  clause 
against  practising  must  be  drawn  up."  At  the  end 
of  a  year  a  disagreement  took  place  and  A  ceased  to 
act  as  B's  assistant  and  began  to  practise  in  Zanzi- 
bar on  his  own  account.  B  sued  tor  an  injunction 
to  restrain  him.  Held,  that  B  was  entitled  to  an 
injunction  restraining  A  from  practising  in  Zanxi- 
bar  on  his  own  account  during  the  period  of  three 
vears.  Charlesworth  v.  MacDonald 
^  I.  L.  R.  23  Bom,  108 


10. 


Breach  of  negative  cove- 


nant—Ct'vti  Procedure  Code  {Act  XIV  of  1882)^ 
g  493 — Temporary  injunction — SpecifU  Belief 
Act  {I  of  1877),  88.  54,  66,  57— Injunction. 
Plaintiffs  advanced  money  to  the  defendants  for 
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the  purpose  of  carrying  on  work  in  certain  mica 
mines,  in  pursuance  of  an  agreement  by  which  de- 
fendants undertook,  in  consideration  of  the  ad- 
vance, to  send  all  the  mica  produced  from  the 
mines  to  plaintiffs  and  bound  themselves  not  to  send 
any  of  it  to  any  firm  other  than  plaintiffs,  or  keep 
any  in  stock.  Plaintiffs  now  complained  that  de- 
fendants had,  in  breach  of  their  agreement, 
arranged  to  consign,  and  had  already  made  con- 
signments of,  mica  to  another  firm,  and  were 
keeping  mica  in  stock.  Plaintiffs  filed  this  suit 
for  specific  performance,  and  for  an  injunction 
restraining  defendants  from  acting  in  violation 
of  the  terms  of  the  agreement ;  a  temporary 
injunction  was  subsequently  applied  for  and  ob- 
tained. Upon  an  appeal  being  preferred  by  defend- 
ants against  the  order  granting  the  temporary 
injunction  :  Held^  that  the  injunction  was  rightly 
granted.  The  granting  of  such  an  injunction  under 
s.  493  of  the  Code  of  Civil  Procedure  is  a  matter  of 
judicial  discretion.  Quaere :  Whether  the  prin- 
ciples which  govern  the  grant  of  a  temporary 
injunction  under  the  Code  of  Civil  Procedure  are 
the  same  as  those  which  are  laid  down  in  th^ 
Specific  Relief  Act  relating  to  the  grant  of  a 
perpetual  injunction.  Nusserwanji  Merwanji 
Panday  v.  Gordon,  I.  L.  R.  6  Bom.  266,  referred 
to.    SuBBA  Naidu  v.  Haji  Badsha    Sahib  (1902) 

I.  li.  R.  26  Mad.  168 


U. 


{c)  Building. 
Temporary     injunction — 


Damages.  Where  a  plaintiff  sued  the  defendant 
for  a  perpetual  injunction  restraining  him  from 
building  a  house  on  a  parcel  of  land  alleged  to  be 
within  the  plaintiff's  patni  and  let  out  to  the 
defendant  as  a  mere  tenant-at-will,  and  the  Court 
below  had  granted  a  temporary  injunction  pendente 
lite  t  Held  that  the  temjwrary  injunction  must  be 
maintained  upon  the  plaintiff  undertaking  to  in- 
demnify the  defendant  in  the  event  of  the  dismissal 
of  his  action  :  Held,  further,  that  in  such  a  case 
matters  should  be  allowed  to  remain  as  far  as  pos- 
sible in  statu  quo,  and  that  the  defendant  must  not 
be  placed  in  a  position  to  say  afterwards,  upon  the 
basis  of  his  own  act,  that  on  equitable  consider- 
ations demolition  should  not  be  insisted  upon- 
Chandra  Nath  Pal  v.  Gobind  Chowdhry(1900) 

6  O.  W.  N.  308 

12.  — —- Mandatory      injunction — 

Discretion  of  Court — Landlord  cannot  have  man- 
datory injunction  in  respect  of  building,  if,  knowing 
of  the  obstruction  he  does  not  object.  Where  the 
tenant  of  an  agricultural  holding  constructs  a 
building  of  a  character  not  suitable  to  such  hold- 
ing, with  the  knowledge  of  the  landlord,  such 
landlord  is  bound  not  only  to  object  but  to  take 
legal  steps  to  stop  the  progress  of  the  work  ;  and, 
in    default   of    doing    so,    the    landlord    is    not 
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entitled  to  a  mandatory  injunction  for  the 
demolition  of  the  building.  The  same  principle 
will  apply  where  the  party  building  is  not  the 
tenant,  but  one  who  does  so  under  agreement 
with  the  owTier  of  the  kudivaram  right.  Benode 
Coomaree  Dossee  v.  Soudaminey  Dossee,  I.  L.  R^ 
16  Calc.  252,  followed.  Sankaralingam  Chettiar  v. 
Stephen  Augiuitus  Ralli,  S.  A.  No.  959  of  1901 
{unreported),  followed.  Ulagappan  Ambalam  v. 
Chidambram  Chetty  (1906) 

I.  Ii.  R.  29  Mad.  497 

{d)  Collection  of  Rents. 

18.  Suit  to  restrain  collection 

of  rents — Damage,  proof  of.  An  injunction  to 
restrain  the  defendant  from  collecting,  without  any 
title,  from  the  raiyats  of  the  plaintiff's  estate,  two 
annas  rent  over  and  above  the  full  sixteen  annas 
in  the  rupee,  may  be  granted  >nthout  proof  of  actual 
damage.  Nadirjumma  Chowdhry  v.  Ram  Chun- 
der  Surma      .         .        .        W.  R.  1864, 362. 


(c)  Cutting  Trees. 


14. 


Maxim  :    Cujus 


est  solum  ejus  est  usque  ad  calum — Question  whether 
common  law  riglUs  of  owner  can  be  limited  by  religious 
prejudices  of  neighbours.  Certain  plaintiffs  sued 
for  an  injunction  restraining  defendants  fromi 
obstructing  them  in  cutting  certain  branches  of  a 
pipal  tree  overhanging  their  property'.  The  pipctt 
tree  grew  in  the  inulosure  of  a  temple,  and  the  resist- 
ance was  based  on  the  ground  that  the  tree  was 
an  object  of  veneration  to  Hindus,  and  that  the 
lopping  of  its  branches  would  be  offensive  to  the 
religious  feelings  of  the  Hindu  community.  Held^^ 
that  the  plaintiffs  were  entitle<l  to  the  injunction 
prayed  for,  and  that  the  fact  that  the  plaintiff's 
action  might  cause  annoyance  to  a  large  number 
of  Hindus  was  not  a  sufficient  ground  for  cutting 
down  the  well -recognized  common  law  rights  of  an 
owner  of  property.  Behari  Lal  v.  Ghisa  Lal 
(1902)  .         .         .        I.  Ii.  R.  24  All.  49» 


(/)  Digging  Well. 


15. 


Restraining  the  digging  of 

a  well — Zamindar — TalukMar.  The  diggmg  of  a 
well  by  a  talukhdar  intermediate  between  the 
zamindar  and  the  raiyats  is  not  an  act  of  waste  to 
restrain  which  the  Court  will  issue  an  injunction. 
Mugneeram  Chowdhry  v.  Gunesh  Dutt  Singh 

W.  R.  1864,  276- 


16. 


(gr)  Encroachments. 
Encroachment 


on    land — 

Building    over  a  dhora — Compensation     not   proper 
remedy.     The  defendant  encroached    on    an  abut<^ 
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{g)  Encroachments — concld. 

ment  (dhora)  of  the  wall  of  the  plaintiff,  which  stood 
on  a  piece  of  ground  belonging  to  the  plaintiff. 
The  wall  divided  the  properties  belonging  to  the 
parties.  The  abutment  was  on  the  defendant's 
side  of  the  wall.  The  lower  Appellate  Court 
awarded  compensation  for  this  encroachment  on  the 
ground  that  there  was  merely  technical  encroach- 
ment on  the  part  of  the  defendant,  because  only  a 
foot  or  so  of  the  plaintiff's  ground  was  covered 
thereby.  Held,  that  relief  by  way  of  injunction  was 
the  proper  remedy  in  such  a  case,  for  to  allow 
compensation  would  be  to  let  a  trespasser  put  a 
value  or  money's  worth  on  another  man's  property 
and  deprive  him  of  it  against  his  will.  Goodson  v. 
Richardson,  L.  R.  9  Ch.  221,  followed.  Jethai.al 
HiRACHAND  V.  Lalbhai  Dalpatbhai  (1904) 

I.  Ij.  H.  28  Bom.  298 


17. 

passer. 


Mandatory  in^vmction—Tres- 


A  mandatory  injunction  should  not  be 
granted  ^-gainst  a  trespasser  compelling  him  to 
come  on  the  land  on  which  he  had  trespassed  to 
remove  an  encroachment  made  thereon  by  him. 
Navroji  Manekji  Wadia  v.  Dastur  Khabsedji 
Mancheeji  (1904)        .         I.  L.  R.  28  Bom.  20 


18. 


(h)  Execution  of  Decree. 

Stay  of  execution  of  decree 


— Court  of  co-ordinate  jurisdiction — Specific  Relief 
Act  (I  of  1877).  An  injunction  did  not,  under  the 
law  as  it  stood  before  the  Specific  Relief  Act,  1877, 
lie  against  the  decree-holder,  by  assignment  or 
otherwise  to  restrain  him  from  executing  a  decree 
granted  to  him  by  a  Court  exercising  co-ordinate 
jurisdiction  with  the  Court  in  which  the  injunction 
was  applied  for,  on  the  ground  that  the  proceed- 
ings by  which  the  decree  was  obtained  against  the 
person  applying  for  the  injunction  were  altogether 
illegal.  The  cases  in  which  injunctions  were  granted 
by  the  Court  of  Chancery  in  England  against  pro- 
ceedings in  other  Courts  rested  upon  the  assump- 
tion that  the  rights  of  the  parties  could  not  be 
enquired  into,  except  through  the  Courts  of 
Chancery,  and  are  therefore  not  applicable  to 
India.  Injunctions  to  stay  proceedings  under  the 
Specific  Relief  Act  can  only  be  granted  in  cases 
where  the  Court  in  which  the  proceedings  are  to 
be  stayed  is  subordinate  to  that  in  which  the  in- 
junction is  sought.  Dhubonidhub  Sen  v.  Agra 
Bank      .   I.  Ii.  R.  4  Calc.  380  :  2  C.  L.  R.  283 

3  C.  L.  R.  421 


19. 

from 


Restraining    decree -holder 


executing  decree  improperly  or  ille- 
gally obtained — Order  substituting  judgment- 
debtor — Sale  or  transfer  of  dena-powna.  A,  the 
proprietor  of  an  indigo  concern  which  comprised  a 
patni  talukh  after  mortgaging  the  entire  concern  to 
B,  allowed  the  patni  talukh  to  be  sold  for  arrears 
of  rent  under  Regulation  VIII  of  1819 ;  C,  the  dar- 
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patnidar  of  the  talukh,  whose  rights  were  thus  eztin  ■ 
guished,  then    sued    and    obtained  a    decree  for 
damages   against  A.     After  C  had  obtained  thi» 
decree  against  A,  A  sold  his  equity  of  redemptioiv 
in  the  entire  mortgaged  concern  to  5,  and  by  this 
sale  all    the  derta  and    povma,    or   liabilitiee  and 
outstandings  of  the  concern,  were  transferred  fronr 
A  toB.      C  then  after  notice  to  B,   obtained  an 
order  by  which  B  was  made  the  judgment-debtor 
in  the  place  oi  A.  B  took   no   proceedings   withia 
one  year  to  set  aside  this  order ;   but,   after  the 
lapse  of  three  years,  upon  C  attempting  to  execute 
his  decree,  instituted  the  present  suit  to  set  aside 
the  order,  and  for  an  injunction     to   restrain   B 
from  executing  the     decree    against  him.     Hdd, 
first,  that  the  purchase  by  B  of   the  dena-pouma 
of  the  indigo   concern  of   which   A    had  been  the 
proprietor  did  not  make  B  liable  to  pay  the  amount^ 
for  which  C  had  obtained  a  decree  against   At  as 
damages    for  the  extinguishment  of  his  darpatnL 
right ;  second,  that  the  order   substituting  B  for  A 
in  the  suit  for  damages  was  illegal ;  third,  that, 
although  B  was  barred  by  hmitation  from  suing  ta 
set  aside  that  order,  he  was  entitled  to  an  injunction 
restraining  C  personally  from  executing  the  decree 
against  him.     Dhuronidhur  Sen  v.  Agra  Bank 
I.  L.  R.  5  Calc.  86  :  4  C.  Ii.  R.  434^ 

20. Injunction      restraining^ 

execution  of  a  decree  obtained  in  a  suit 
against  plaintiffs'  kamavan — Specific  Relief 
Act  (/  of  1877),  s.^  56  (b)—Suit  by  junior  membera  of 
a  tar  wad.  In  a  suit  brought  in  a  subordinate  Court 
by  the  junior  members  of  a  Malabar  tarwad  against 
their  karnavan  and  others,  the  plaintiffs  prayed  for 
a  declaration  of  the  uraima  right  of  their  tar  wad  in 
a  certain  devasom,  and  for  an  injunction  to  restrain 
the  defendants,  other  than  the  members  of  the  plaint- 
iffs' tarwad,  from  executing  a  decree  of  a  District 
Court,  passed  on  appeal  from  a  Munsif's  Court, 
whereby  certain  lands  of  the  devasom  were  decreed 
to  be  surrendered  to  them  in  the  character  of  uralers,. 
it  appeared  (i)  that  plaintiffs'  karnavan  was  a  party 
to  the  suit  in  which  the  abovementioned  decree  waa 
passed  ;  (ii)  that  the  plaintiffs'  tarwad  waa  otherwise 
entitled  to  the  uraima  right  by  adverse  possessioQ 
if  not  immemorial  title.  Hddy  that  the  injunction 
sought  Was  not  precluded  by  Specific  Relief  Act, 
s.  56  (6),  and  that  the  plaintiffs  were  entitled  to  the 
decree  as  prayed.     Appu  v.  Raman 

I.  L.  R.  14  Mad.  425 


21. 


Application  for  injunction 


to  restrain  e±ecution  of  decree — Specific  Relief 
Act  (/  of  1877),  s.  56—MnUiplicHy  of  proceedings. 
Certain  traders,  having  failed  in  business  and  being 
indebted  to  the  defendant  under  a  decree  of  the 
District  Court  of  Trichinopoly,  entered  into  a 
composition  with  their  creditors,  and  a  deed  waa 
executed  to  which  the  defendant  became  a  party 
in  respect  of  his  judgment-debt.    The  defendant 
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(h)  Execution  op  Decree — contd. 

subsequently  applied  for  execution  of  this  decree. 
The  trustees,  to  whom  the  debtor's  assets  were 
made  over  under  the  deed,  together  with  the  debtors 
now  brought  a  suit  in  the  same  Court  for  an  in- 
junction restraining  the  defendant  from  executing 
or  proceeding  to  execute  his  decree.  The  plaint 
Was  rejected  by  the  District  Judge  after  it  had  been 
registered  and  numbered,  and  a  written  statement 
had  been  filed.  Held,  that  the  injunction  sought  for 
was  not  necessary  to  prevent  a  multiplicity  of 
proceedings  within  the  meaning  of  the  Specific 
Relief  Act,  s.  56,  cl.  (a).  Semble  :  The  suit  for 
the  injunction  prayed  for  was  not  maintainable 
Ayith  reference  to  the  Specific  Relief  Act,  s.  56,  cl.  (6). 
Venkatesa     Tawker  v.     Ramashawi     Chettiar 

I.  L.  R.  18  Mad.  338 


22. 


Temporary  injunction    to 


?stay  sale  in  execution  of  decree — Specific  Relief 
Act  (I  of  1877),  S8.  53  and  56 — Jurisdiction  to  grant 
temporary  injunction — Ciinl  Procedure  Code,  1882^ 
88.  492  and  311 — Maierial  irregularity  in  sale.  In  a 
proceeding  for  execution  of  a  decree,  pending  before 
the  District  Judge,  certain  immoveable  properties 
•-having  been  ordered  to  be  sold,  an  application  was 
made  by  a  third  party  that  property  No.  1  on  the 
sale  list  should  be  sold  after  the  other  properties  on 
the  Ust.  The  application  was  rejected,  and  the 
appellant  brought  a  suit  in  the  Court  of  the  Subor- 
dinate Judge  for  a  declaration  that  the  property 
was  not  Uable  to  be  sold,  and  he  also  applied  for  an 
injunction  to  stay  the  sale  of  that  property,  which 
Was  granted  by  the  Subordinate  Judge.  The 
District  Judge,  in  accordance  with  that  injunction 
postponed  the  sale  of  property  No.  1,  and  caused 
two  other  properties  on  the  list  to  be  sold.  Objec- 
!tion  was  made  under  s.  311  of  the  Civil  Procedure 
-Code  that  the  District  Judge  had  acted  with  material 
irregularity  in  postponing  the  sale,  inasmuch  as 
the  injunction  was  not  binding  upon  him,  being 
one  not  granted  by  a  superior  Court,  and  the  Sub- 
ordinate Judge  having  no  power  to  grant  it  under  s. 
.'56  of  the  Specific  Relief  Act  (I  of  1877).  Hdd,  that 
s.  56  of  the  Specific  Relief  Act  (I  of  1877)  applies 
only  to  perpetual  injunctions,  temporary  injunc- 
tions being  left  by  s.  63" to  be  regulated  by  the  Code 
of  Civil  Procedure,  and  s.  66  was  not  intended  to 
affect  injunctions  applied  for  under  s.  492  of  the 
€ivil  Procedure  Code.  The  temporary  injunction, 
therefore,  granted  by  the  Subordinate  Judge  was 
not  ultra  vires  ;  and  the  District  Judge  was  bound  to 
postpone  the  sale  as  he  did,  and  he  did  not  act 
irregularly  in  doing  so.  Dhuronidhur  Sen  v.  Agra 
Bank,  I.  L.  R.  4  Calc.  380  : 1.  L.  R.,  5  Calc.  86,  on 
review,  distinguished.  Brojendro  Kumar  Rat  Chow- 
'dhry  v.  Rup  Lai  Das,  I.  L.  R.  12  Calc.  515,  referred 
to.  Amir  Dulhin  alias  Mahomdijan  v.  Adminis- 
trator General  op  Bengal 

I.  Ii.  E,  23  Calc.  351 

23.  Right  to  injunction — Specific 

Jidief  Act  {I  of  1877),  s.  56,  cl.  {h)— Trust  Act  {II  of 
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(fe)\ExECUTiON  OF  Decree — concld. 

1882),  ss.  91,  95 — Decree  obtained  on  a  henami  mort- 
gage by  benamidar — Suit  by  real  mortgagee — Right  to 
declaration  of  right  to  execute  decree.  A  mortgaged 
a  land  to  5  as  either  agent  or  benamidar  for  C. 
B  sued  on  the  mortgage  and  obtained  a  decree. 
C  now  sued  A  and  B  for  a  declaration  that  he  was 
entitled  to  the  benefit  of  the  decree  and  had  the 
right  to  execute  it,  and  for  an  injunction  restraining 
A  from  paying  the  money  to  B  and  B  from  re- 
ceiving the  money  from  him.  Held,  that  the 
plaintiff  was  entitled  to  the  declaration,  but  not 
to  the  injunction.  Sethurayar  v.  Shaxmuoam 
PiLLAi        .         .         .        I.  L.  R.  21  Mad.  353 


24.  ^ 


ii)  Intrusion  on  Office. 

Office  of  vatandar   joshi — 


Damages  against  intruder  into  office — Receipt  by 
another  of  fees  properly  due  to  vatandar  joshi.  The 
vatandar  joshi  of  a  village  has  the  right  to  recover 
pecuniary  damages  from  a  person  who  has  intruded 
upon  his  office  and  received  fees  properly  payable 
to  him  ;  but  the  Court  will  not  grant  any  injunction 
against  such  intruder  which  would  have  the  effect 
of  forcing  upon  any  section  of  the  community  the 
services  of  a  priest  whom  they  were  unwilling 
to  recognize,  and  forbidding  them  to  employ  a 
priest    whose     ministrations    they    desire.     Raja 

VALAD  ShIVAPA  V.  KrISHNABHAT 

I.  L.  R.  3  Bom.  232 

25. Right  to    an    office    in    a 

temple — Civil  Procedure  Code,  s.  11.  Plaintiffs 
sued  for  an  injunction  to  prevent  defendant  from 
interfering  with  their  right  to  present  to  certain 
persons  at  a  certain  festival  in  a  certain  temple  a 
crown  and  water.  The  lower  Courts  found  that 
plaintiffs  possessed  the  right  claimed,  and  granted 
the  injunction.  Held,  that  the  suit  was  cognizable 
by  a  Civil  Court  under  s.  18  of  the  Code  of  Civil  Pro- 
cedure, and  that  the  injunction  was  properly 
granted.     Srinivasa   v.    Tiruvenoada 

I.  L.  R.  11  Mad.  450 


26. 


Purchaser  of  share  in  kul- 


karni  vatan  and  joshi  vritti — Obstruction  in 
performance  of  duties — Specific:  Relief  Act  (/  of  1877), 
8.  54.  The  plaintiff,  who  had  bought  a  share  in  a 
kulkarni  vatan  and  joshi  vritti,  was  obstructed 
by  the  def .*ndants  in  the  performance  of  his  duties. 
Held,  that  he  was  entitled  to  an  injunction  against 
the  defendants.  Moro  Mahadev  v.  Axant 
Bhimaji  I.  Ii.  R.  21  Bom.  821 

27. Property  in  ^ovd— Specific 

Relief  Act  {I  of  1877),  ss.  42,  54— Use  of  word  to 
which  special  meaning  lias  become  attached— Dhortna- 
karta.  The  vicharanakarta  of  a  number  of  temples 
held  a  sanad  from  Government  in  which  two  of  such 
temples  were  named  and  the  others  included  in  the 
word  "  vagaira" — (meaning  literally  "  et  cetera," 
or  "  and  others  ").     The  dharmakarta  of  the  said 
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(i)  Intrusion  on  Opfjce — condd. 

two  temples  and  of  three  minor  ones  only,  having 
limited  rights  and  duties  and  being  in  many  respect 
subordinate  to  the  vicharanakarta,  had,  in  pursu- 
ance of  immemorial  custom,  used  a  seal  in  con- 
nection with  his  office,  which  had  never  borne  more 
than  a  single  figure,  without  legend.  He  had  now 
made  and  used  in  the  conduct  of  temple  affairs  a 
new  seal,  bearing  the  same  figure,  but  with  the 
legend  "  Tiiumalai  "  "  Tirupati,  vagaira  devastanam 
dharmakarta "  added  to  it.  On  the  vicharana- 
karta suing  for  a  declaration  and  for  a  perpetual 
injunction  to  restrain  the  use  of  a  seal  con- 
taining such  Words  : — Heldy  that,  although  the 
legend  might  in  a  sense  be  accurate  in  represent- 
ing what  the  defendant  actually  was,  and  the 
vicharanakarta  had  no  property  in  the  Word 
"  vagaira,"  yet  the  defendant  should  be  restrained 
from  using  it  upon  the  seal,  since,  from  the  manner 
in  which  that  word  had  been  used  in  the  sanad  of 
plaintiff's  appointment  to  cover  the  thirty  minor 
temples  connected  with  the  two  main  temples,  a 
special  meaning  had  became  attached  thereto  when 
used  in  connection  with  the  two  principal  temples  ; 
and  since  the  object  of  the  dharmakarta  in  using  it 
was  to  assert  an  extension  of  his  rights  and  to 
claim  a  position  co-extensive  with  that  of  the  vich- 
aranakarta, which  in  fact  he  did  not  possess. 
Ramanuja  Pedda  Jiyangarlf  v.  Rama  Kisore 
DossjEE  ...        I.  L.  R.   22  Mad.  189 


28. 


(?)  Nuisance. 
—  Nuisance  from  cotton  mill 


— Noise — Smoke  and  fluff  of  mill — Damages — 
Combination  of  injunction  and  damages — Speci- 
fic Belief  Act  {I  of  1877) — Delay — Acquiescence 
— Right  of  reversioners  ta  sue.  The  plaintiffs  were 
owners  of  the  Grant  Buildings  situated  at  Colaba  in 
Bombay.  The  said  buildings  comprised  two  three- 
storeyed  blocks  known  respectively  as  the  eastern 
block  and  the  western  block.  Each  block  consisted 
of  four  divisions,  those  in  the  eastern  block  being 
numbered,  respectively,  Nos.  1,  2,  3,  and  4,  and 
those  in  the  western  block  being  numbered  Nos.  6, 
6,  7,  and  8.  Each  block  contained  thirty-four  sets 
of  rooms.  The  plaintiffs  became  owners  of  the 
Grant  Buildings  in  1868,  and  had  ever  since  derived 
a  considerable  income  from  the  rooms  by  letting 
them  as  dwelling-rooms  to  Europeans  at  an  average 
rent  of  R50  a  month.  The  defendants  were  owners 
of  an  adjacent  cotton  mill  known  as  the  Nicol  Mill, 
which  was  erected  in  1873.  Prior  to  1873,  the 
site  of  the  mill  was  occupied  bj^  the  buildings  of  the 
Hydraulic  Press  Company,  which  were  erected  in 
1868.  These  premises  were  in  1873  purchased  by 
the  Nicol  Press  and  Manufacturing  Company,  who 
thereupon  proceeded  to  built  the  Nicol  Mill.  On 
the  3rd  August  1874,  the  erection  of  the  mill  having 
then  just  commenced,  the  plaintiffs'  solicitor  wrote 
to  the  secretaries  of  the  Nicol  Press  and  Manufac- 
turing  Company   as   follows :     *'  It   is   rumoured 
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that  it  is  intended  to  carry  on  the  business  of 
spinning  and  weaving  in  the  buildings  now  being 
erected.  A  business  of  this  nature  carried  on  so- 
close  to  the  Grant  Buildings  will  render  our  clients** 
property  comparatively  valueless,  and  we  fue  in- 
structed to  bring  this  fact  to  your  notice  and  to  flay 
that  the  Bank  will  not  permit  any  business  of  the 
kind  to  be  carried  on  to  the  detriment  of  their 
property."  To  this  letter  the  company  replied 
that  the  business  of  the  Hydraulic  Press  Company 
had  been  previously  carried'  on  by  that  company  on 
the  same  site  without  any  remonstrance  either 
from  the  plaintiffs  or  from  the  occupants  of  the 
Grant  Buildings  ;  that  the  value  of  the  plaintiffs* 
property  would  be  increased,  not  depreciated,  by 
the  erection  of  the  new  mill ;  that  the  plaintiffs  had 
been  aware  of  the  intention  of  the  Nicol  Company 
to  convert  the  Hydraulic  Press  Company's  prt>miae8 
into  a  spinning  and  weaving  mill,  and  that  they 
should  have  entered  their  protest  months  before ; 
that  under  the  circumstances  the  plaintiffs  had 
no  right  to  interfere  in  the  working  of  the  mill^ 
and  that  the  Nicol  Company,  therefore,  intended 
to  continue  the  erection  of  the  building  and  to  use  it 
when  completed,  for  the  purposes  of  the  company. 
The  mill  was  completed  and  commenced  working 
in  June  1876,  with  13,644  spindles,  there  being 
room  and  engine-power  sufficient  for  40,000  spindles 
and  250  additional  looms.  In  March  1877,  the 
number  of  spindles  was  increased  to  19,832,  which 
was  the  number  in  the  mill  at  the  -date  of  suit. 
Since  March  1874,  the  eastern  block  of  the  Grant 
Buildings  had  been  closed  and  not  offered  to  tenants, 
the  demand  for  rooms  of  the  character  having  been 
only  sufficient  to  fill  the  western  block.  In  1878, 
however,  the  demand  again  increased,  and  the 
eastern  block  was  re-opened  and  let  to  tenants, — 
Division  No  1  being  opened  in  January  1878  and 
Division  No.  2  in  March  1878,  Division  No.  3  in 
November,  and  Division  No.  4  in  December  1878, 
Complaints  having  been  received  from  the  tenants . 
of  these  divisions  of  the  nuisance  arising  from  the 
Nicol  Mill,  the  plaintiffs  in  December  1878  sent 
instructions  to  counsel  to  prepare  a  plaint  against 
the  Nicol  Press  and  Manufacturing  Company.  On 
the  26th  of  that  month,  however,  a  resolution  was 
passed  to  wind  up  the  company,  and  the  working 
of  the  mill  was  discontinued.  In  con8equen<^c»[ 
this,  no  plaint  was  prepared,  but  the  plaintiffs*' 
solicitor  sent  a  notice  to  the  liquidators  of  the  com- 
pany referring  to  what  had  taken  place  and  warning 
them  not  to  sell  the  mill  without  giving  the  pur- 
chaser notice  of  the  plaintiffs'  intention  to  take 
proceedings  against  any  person  who  should  re- 
commence to  work  the  mill.  Advertisements  to 
that  effect  were  also  published  in  the  English  and 
native  daily  newspapers.  On  the  9th  August 
1880,  hearing  that  the  mill  was  to  be  put  up  to  auo> 
tion,  the  plaintiffs  sent  to  the  liquidators  a  similar 
notice.  On  the  25th  August  1880,  the  defendants* ' 
mill  was  put  up  for  sale  and  the  notices  weie  read 
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out  by  plaintiffs'  solicitor.     The  defendants  were 
present  and  heard  the  notice  read.     The  defendants 
purchased  the  property  for  R 3,6 1,000,  and  the  sale 
was  confirmed  by  the  Court.     On  the  1st  January 
1881,  the  mill  recommenced  working,  having  been 
idle  for  two  years.     On  the  26th  January  1881,  a 
notice  was  sent  to  the  defendants  to  discontinue  the 
working  of  the  mill  on  pain  of  a  suit.     The  defend- 
ants  replied    denying    the    nuisance   and    stating 
that  any  suit  would  be  defended.     The  suit  was 
filed  on   the  5th    February    1881.     The   plaintiffs 
alleged  a    nuisance,    especially    to  the  tenants  of 
the  eastern  block  of  the  Grant    Buildings,  arising 
from  the  noise,  smoke,  and  cotton  fluff  and   smells 
issuing  from  the  defendants'   mill.     They     com- 
plaint that  the   said   nuisances   would  be   much 
increased  when   the   defendants  carried   out   their 
intention  of   completing   the   number  of    spindles 
and    looms    for  which  the    mill  was  built.     They 
prayed  for  an    injunction    and    R  1,000  damages. 
The  defendants  denied  the  alleged   nuisance,  and 
contended  that  the  plaintiffs  were  debarred  from 
the  relief  claimed.     At  the    time    of    the  filing  of 
the  suit  the  only  rooms   in   the    Grant   Buildings 
that    were    vacant    were    the  following :  In  the 
east  block  two  rooms  in  Division  No.  1,  one  room 
in   Division   No.    3,    and    one   room   in   Division 
No.  4.     In  the  west  block  five  rooms  were  vacant. 
The  total  net  rental  of  the   vacant  rooms  was 
R350  a  month,  and  of  the  occupied  rooms  R2,410. 
Evidence  was  given  that  many  tenants  had  vacated 
their  rooms  in  the  east  block  on  account  of  the 
nuisance  experienced  from  the  mill,  but  that  the 
demand  for  rooms  was  so  great  that  other  tenants 
were  found  to  fill  the  vacancies  almost  as  soon  as 
"they  occurred.     At  the  time  of  the  hearing  of  the 
suit  four  rooms  were  vacant  in  the  east  block  and 
none  in  the  west  block.     Between  the  date  of  the 
filing  of  the  suit  and  the  hearing,  changes  had  been 
effected  in  the  mill  which  decreased  the  nuisance, — 
'€.{7.,  new  boilers  were  erected,  smokeless  coal  was 
used,    screens,    steam-jets,   and    baffleplates   were 
introduced.     In  order  to  diminish  the  noise,  double 
fixed  windows  were  put  in  on  the  north  side  of  the 
mill  and  the  cog-wheeled  gearing  was  bricked  up. 
At  the  hearing  it  was  contended — (i)  that  the  mill 
was  no  nuisance  ;  (ii)  that  even  if  it  was,  the  plain- 
tiffs were  debarred  by  their  conduct  from  object- 
ing ;  (iii)  that  the  plaintiffs,  being  reversioners,  were 
not  entitled  to  sue.     Held,  on  the  evidence,  (1)  that 
the  plaintiffs  were  not  debarred  from  suing  by  ac- 
(juescence  or  laches,  but  that  the  defendants  and 
'the  previous  owners  of  the  mill  had    been  at  every 
stage  acquainted    with  the  plaintiffs'  intention  to 
resist  the  working  of  the  mill  if  it  proved  to  be  a  nui- 
sance ;  (2)  that  the  working  of  the  mill  was  a  nui- 
sance to  the  occupants  of  Divisions  2,   3,  and  4  by 
reason  of  (a)  the  noise  and  also  by  reason  of  (b)  the 
smoke  and  cotton  fiuff  issuing  from  the  mill  during 
the  monso«tii  ;  (3)  tliat  the  only  cause  of  action  on 
•which  the  plaintiffs  could  rely  in  support  of  their 


INJUNCTION— confci. 

2.  SPECIAL  CASES— cori/<i. 

(/)  Nuisance — contd. 

claim  to  an  injunction  was  the  diminution  in  the 
value  of  their  property  owing  to  the  working  of  the 
mill  being  a  nuisance  in  respect  of  the  four  rooms 
vacant  in  Divisions  Nos.  2,  3,  and  4,  at  the  time  of 
the  filing  of  the  suit ;  (4)  that  the  efficacy  of  the 
changes  and  improvements  made  by  the  defendants 
after  the  filing  of  the  suit  for  the  purpose  of  dimi- 
nishing the  nuisance  complained  of  depended  so 
much  on  the  good  intention  and  constant  personal 
care  of  the  defendants  and  their  servants  that  it 
ought  not  to  influence  the  question  of  injunction 
when  once  the  nuisance  was  proved  to  have  existed  ; 
(5)  that  although  (the  plaintiffs  being  at  the  date 
of  the  suit  entitled  only  to  complain  of  the  nuisance 
as  to  four  out  of  sixty-eight  sets  of  rooms)  it  might 
be  said  there  was  no   material   diminution   of   the 
value  of  the  property  arising  from   the   nuisance, 
the  Court,  in  considering  the  propriety  of  granting 
an  injunction,  would  have  regard  to  the  fact   that 
the  injunction,   if   granted,    would   render  it   un- 
necessary, for  the   plaintiffs   to   bring  an   action 
in  respect  of  all    the    other  rooms   in   Divisions 
Nos.  2,  3,  and   4  after  giving   the  tenants   notice 
to    quit,  and  so  prevent  that  multipUcity  of  suits 
on  which  an  injunction  is  authorized  by  s.   54  of 
the  Specific  Relief  Act.     Under    the  special    cir- 
cumstances of  the  case,  the  question  whether  an 
injunction  should  go   should  be  dealt  with  as  if  the 
plaintiffs  had  a   right   of  action  in  respect  of  all 
the  rooms  in  Divisions  Nos.  2, 3,  and  4  ;  (6)  the  only 
interest  of  the  plaintiffs  in  the  Grant  Buildings 
being  a   personal  interest  and  the  only  object  of 
the    plaintiffs  having  been  to    secure    the  highest 
value  for    their    property,    and    considering  that 
from  the  nature  of  the  case,  an   injunction,  such 
as  the    plaintiffs    prayed  for,    would    place  the 
defendants  entirely  in  the  power  of   the  plaintiffs, 
the  relief  given  to    the    plaintiffs  should  assume 
the  form  of  pecuniary  compensation   rather  than 
of  an  injunction,  and  directed  further  evidence  to 
bo  taken   as   to   the   diminution   in  value   of  the 
plaintiffs'  property  caused  or  likely  to  be  caused  by 
the  nuisance  so  far  as  it  affected  Divisions  Nos.  2, 
3  and  4  of  the  eastern  block.     After  taking  further 
evidence,  the  Court  considered  that  the  case  would 
be  best  dealt  with  by  a  combination  of  damages 
and  injunction,  and  made  an  order  for  an  injunc- 
tion to  issue  against  noise,  smoke,  and  cotton  fluff 
so  as  to  be  a  nuisance  to  the  plaintiffs  as  owners  or 
to  their  tenants  for  the  time  being  of  Divisions 
Nos.  2,  3,  and  4.     Such  injunction  not  to  issue  in 
case  the  defendants  should  pay  to  the  plaintiffs  the 
sum  of  R40,000  before  the  expiration  of  a  fortnight 
from  the  date  of  the  decree.      In  the  event  of  the 
payment  of  the  said  sum  to  them,  an  injunction  to 
issue  restraining  defendants  from  working  the  said 
mill    otherwise     than    with  closed  double    glass 
windows    on  the  side  next  the  Grant  Buildings, 
and  also  restraining  defendants  from  allowing  any 
smoke  or    cotton   fluff  to    issue  so    as    to  cause 
such  nuisance  as  aforesaid  with  liberty  to  plaintiffs 


I 
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"to  apply  in  case  the  noise   be  materially  increased 

beyond  what  it  is  at  present.     On  appeal :    Held 

per  Bayley,  C.J.  (Acting),    and   West,  J.,  that 

admitting  that  money  compensation  was  a  right 

form  of  relief,   it  should  be  compensation  measured 

by  the  premises    not    owned,   but     occupied  by 

the  plaintifEs  ;  in  other  words,  the  rooms  unlet.     It 

was  only  in  respect  of  these  that  the  plaintiffs  were 

competent  to  sue,  and  they  could  not  be  entitled  to 

xjompensation  on  a  more  extensive  ground.     It  was 

only    in    respect  of    the  rooms   in  question    that 

the  present  suit  and  the  decree  therein  could  guard 

the  defendants  against  further  actions.     An  award 

of  R40,000  to  the  plaintiffs  could  not  prevent  any 

tenant  of  the  rooms  affected  by  the  nuisance  from 

suing  the  defendants  on  the  same  grounds  as  were 

taken  by  the  plaintiffs  in  this  suit.     It  would  be 

unreasonable  that  the  defendants  should  be  made 

to  pay  as  damages  in  bulk  to  persons  not  legally 

entitled  what  they  might  have  to  pay  over  again  to 

those  who  are  or  may  be  entitled  in  detail.     For 

the  damages  arising  to  the  plaintiffs  on  account  of 

the  rooms  unlet  at  the    institution  of  the  suit 

R  1,000  would  afford  sufficient  compensation,  and 

the  sum  awarded  should  be  reduced  to  that  amount. 

The  decree  was  varied  accordingly,  and  a  clause 

was  also  inserted  distinctly  providing  against  any 

increase  of  smoke,  cotton  fluff,  or  noise  of  machinery 

beyond  what  subsisted  at  the  date  of    the  decree  ; 

and  further  providing  that  in  case  any  invention 

should   be   made   by   which   the   nuisance   might 

easily  be  diminished,  the  decree  was  not  to  be 

deemed  to  prejudice  the  right,  if  any,  the  plaintiffs 

as  owners  or  the  tenants  of  the  Grant  Buildings 

possessed  to  require  the  defendants  to  introduce 

euch  invention  into  the  said   mill  so  as  to  cause 

the   least  annoyance   reasonably  possible.     Land 

Mortgage  Bank  of  India  v.  Ahmedbhoy  Hubib- 

BHOY     .         .         .         .        I.  Ii.  R.  8  Bom.  35 

29.  . Overhanging  trees— Man- 
datory injunction — Perpetual  injunction — Trees 
overhanging  neighbour's  land — Continuing  nuisance 
—Threatened  damage — Specific  Relief  Act  {I  of 
1877),  s.  55.  As  every  owner  of  land  is  under  an 
obligation  not  to  allow  the  branches  of  his  tree  to 
grow  so  as  to  overhang,  or  the  roots  of  his  tree  to 
extend  so  as  to  penetrate,  his  neighbours'  land 
to  the  detriment  of  the  latter,  in  case  of  breach 
of  such  an  obligation,  it  is  open  to  the  Court  to 
grant  a  mandatory  injunction  for  the  removal  of 
the  nuisance  under  s.  55  of  the  Specific  Relief 
Act.  Lemmon  v.  Wehb,  [  1895  ]  A.  C.  I.  Han 
Krishna  Joshi  v.  Sankar  Vithal,  I.  L.  R.  19  Bom. 
420 ;  Norris  v.  Baker,  1  Roll.  393  ;  Baten  s  Case, 
9^ Rep.  53 ;  Shelf er  v.  City  of  London  Electric 
Lighting  Company,  [1895]  /.  Ch.  287,  referred  to. 
A  perpetual  injunction  restraining  the  defendant 
from  planting  trees  the  roots  of  which  are  hkely 
to  penetrate  the  foundation  of  the  plaintiff  s 
lDuildingandwall,i8feeWtobe  unworkable.     Biridu 
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(j)  Nuisance — concld. 

Basini  Choowdhrani  v.  Jahnabi  Chowdhrani,  I.L.R. 
R.  24  Calc.  260,  referred  to.  Lakshmi  Narain 
Banebjee  v.  Tara  Pbosanna  Banerjee  (1904) 

I.  K  B.  81  Calc.  944 

(k)  Obstruction  or  Injury  to  Rights  of  Pro- 
perty (Light  and  Air,  Water,  Right  of 
Way). 


30. 


Injunction  by  one  member 


of  a  joint  Hindu  family  against  another 
■when  granted — Joint  family  property.  In  dis- 
putes between  members  of  a  joint  Hindu  family 
with  respect  of  joint  property,  the  exercise  of  the 
Court's  jurisdiction  to  grant  relief  by  injunction 
should  be  confined  to  acts  of  waste,  illegitimate 
use  of  the  family  propetry,  or  act«  amounting  to 
ouster.     Anant  Ramrav  v.  Gopal  Balvant 

I.  Ii.  R  19  Bom.  269 


31. 


Suit  by  a  co-parcener  for 


an  account  of  the  profits  of  a  joint  family 
firm — Exclusion  of  partner  from  family  partner' 
sJiip — Hindu  law — Joint  family.  A  member  of  a 
joint  Hindu  family  cannot  maintain  a  suit 
for  an  account  of  the  profits  of  a  partnership  which 
is  alleged  to  be  joint  family  property,  and  an  award 
of  his  share  in  such  profits  when  ascertained.  This 
rule  of  Hindu  law  does  not  prevent  an  injunction 
being  granted  in  cases  in  which  one  member  of  the 
family  is  prevented  from  taking  part  in  the  businees 
of  the  firm.     Ganpat  t-.  Annaji 

I.  Ii.  H.  23  Bom.  144 


32. 


Mandatory         injunction. 


Tvhen  to  be  granted — Judicial  discretion — 
Damages — Rights  of  co-sharers.  In  granting  or 
withholding  an  injunction,  a  Court  should  exercise 
a  judicial  discretion,  and  should  weigh  the  amount 
of  substantial  mischief  done  or  threatened  to 
the  plaintiff,  and  compare  it  with  that  which  the 
injunction,  if  granted,  would  inflict  upon  the  defend- 
ant. There  is  no  such  broad  proposition  as  that 
one  co-owner  is  entitled  to  an  injunction  restrain- 
ing another  co-owner  from  exceeding  his  right«(, 
absolutely  and  without  reference  to  the  amount  of 
damage  to  be  sustained  by  the  one  side  or  the  other 
from  the  granting  or  withholding  of  the  injunction. 
Shamnugger  Jutb  Factory  Co.  r.  Ramkarain 
Chatterjee   .         .         .     I.  L.  B.  14  Calc.  189 

33.  Co-sharers — Right  to  deal  tcith 

joint  property — Excavation  of  tank  on  joint  pro- 
perty— Discretion  of  Court  in  granting  injunction — 
Specific  Relief  Act  (/  of  1877),  s.  55.  Before  a  Court 
will,  in  the  case  of  co-sharers,  make  an  order  direct- 
ing that  a  portion  of  the  joint  property  allied 
to  have  been  dealt  with  by  one  of  the  co-sharer, 
without  the  consent  of  the  other  should  be  restored 
to  its  former  condition  (as,  for  instance,  where  a  tank 
has  ben  excavated),  a  plaintiff  must  show  that 
he  has  sustained,  by  the  act  the  complaints  of. 
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some  injury  which  materially  affects  his  position. 
Lola  Biswamhhar  v.  Rajaram  Lai,  3  B.  L.  B.  Ap. 
63,  appHed  in  principal.  Shamnuggur  Jute  Factory 
Co.  V.  Ram  Narain  Chatter ji,  I.  L.  R.  U  Calc. 
189,  approved.  The  fact  that  a  portion  of 
the  land  on  which  a  tank  had  been  excavated 
by  the  defendant  was  fit  for  cultivation  does 
not  constitute  an  injury  of  a  substantial  nature 
such  as  would  justify  an  order  of  that  nature.  Joy 
Chunder  Rtjkhit  v.  Bipro  Churn  Rukhit. 

I.  Ij.  B.  14  Calc.  236 

34, Ijmali    'property 

Cultivation   of   indigo   by   one   co-sharer   without 

consent  of  others — Injtmction  as  between  co-sharers 
— Practice  of  the  English  Courts  in  granting  in- 
junction. Applicability  of.  W,  while  in  possession 
of  of  an  entire  mouzah  as  ijaradar,  had  under  an 
arrangement  with  the  propritors  built  factories  and 
cultivated  indigo  by  reclaiming  a  quantity  of  waste 
land.  On  the  expiration  of  his  lease,  W,  who  still 
held  a  portion  of  the  mouzah  in  ijara  from  a  2-anna 
co-sharer,  continued  to  cultivate  indigo  on  the 
khas  lands,  as  before,  and,  disregarding  the  oppo- 
sition of  the  14-anna  co-sharers,  claimed  an  exclu- 
sive title  to  do  so.  The  14-anna  co-sharers  there- 
upon brought  a  suit  against  W  for  ijmali  possession 
of  the  khas  lands,  and  prayed,  among  other  things, 
for  an  injunction  prohibiting  the  defendant  from 
sowing  indigo  upon  the  ijmali  lands  without  the 
plaintiffs 'consent,  and  also  for  a  general  injunction 
to  prohibit  the  defendant  from  throwing  any  ob- 
stacles in  the  way  of  plaintiffs'  holding  ijmali  posses- 
sion of  the  lands.  The  Court  below  granted  an 
injunction  prohibiting  the  defendant  from  grow- 
ing indigo  on  the  khas  lands  without  the  consent 
of  the  plaintiffs.  Held,  that  the  plaintiffs  were 
entitled  to  an  injunction,  but  having  regard  to  the 
circumstances  under  which  the  defendant  cultivated 
the  lands,  it  was  necessary  to  vary  the  injunction 
granted  by  the  Court  below  by  making  it  an  injunc- 
tion restraining  the  defendant  from  excluding  by 
any  means  the  plaintiffs  from  their  enjoyment  of 
the  ijmali  possession  of  the  lands.  Ram  Chand 
Dutt  v.  Watson  &  Co. 

I.  Ii.  R.  15  Calc.  214 

35. Village  property — As  to  what 

was  the  common  property  of  a  villuge,  viz.,  a  tank — 
iTiability  of  any  of  the  co- proprietors  to  exclude  the 
rest  from  contributing  to  repair  it.  A  village  tank, 
on  the  site  of  an  ancient  one,  was  the  common  pro- 
perty of,  and  used  by,  all  the  inhabitants,  of  whom 
one  family  on  the  ground  of  improvements  and 
additions  made  by  their  ancestor  with  the  general 
acquiescence  of  the  village,  claimed,  against  the 
rest,  the  exclusive  right  of  repairing  the  tank  at 
their  own  cost.  But  no  corresponding  obligation  on 
the  plaintiffs  to  repair  was  shown  ;  and  from  the 
evidence,  including  that  afforded  by  a  compromise 
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made  in  1842,  it  appeared  that  the  repairs  were  to 
be  effected  by  a  common  collection  made  through 
the  person  in  management,  who  was  to  account  for 
his  receipts  and  expenses.  Held,  by  the  High  Court 
that,  whether  or  not  they  were  entitled  to  exclude 
others  from  interfering  with  the  repairs  of  the  steps 
made  by  their  ancestors,  the  plaintiffs  were  not 
entitled  to  an  injunction  prohibiting  others  from 
interfering  with  the  general  conservancy  of  the  tank. 
MuTTAYA   V.    SrvARAMAN    I.  L.  R.  6  Mad.  229 

Held  by'the  Privj'  Council,  on  appeal,  that  it  was 
equally  at  the  option  of  the  rest  of  the  villagers 
either  to  permit  the  repairs  to  be  done  by  the 
plaintiffs  or  to  insist  on  the  work  being  done  at  the 
common  cost ;  the  tank  remaining  the  common 
possession  of  the  village,  and  no  class  of  the  villagers 
having  any  right  to,  by  injunction  or  otherwise, 
exclude  the  rest  from  contributing  to  the  repairs. 

SiVARAMAN    CHETTI    t'.    MUTHAYA    ChETTI 

I.  L.  B.  12  Mad.  241 
L.  R.  16  I.  A.  48 

36.' Digging  so  as  to  endanger 

neighbours'  land — Specific  Relief  Act  (i  of 
1877),  s.  54— Threatened  damage— Damage  occurring 
after  suit — Cause  of  action — Right  of  suit.  Where 
an  act  threatening  danger  to  a  person's  land  is 
such  that  injury  will  inevitably  follow,  a  Court 
may  grant  a  perpetual  injunction  restraining  the 
continuance  of  that  act,  even  though  no  damage 
has  actually  occurred  before  institution  of  suit. 
And  where  actual  injury  has  occurred  subsequently 
to  the  filing  of  the  plaint,  the  plaint  may  be 
amended  so  as  to  show  the  nature  and  extent  of 
such  injury-  Pattisson  v.  Gilford,  L.  R.  18  Eq. 
259,  applied.  Bindu  Basini  Chowdhrani  v. 
Jahnabi  Chowdhrani       I.  Ii.  R.  24  Calc.  280 

87. Light  and  &ic— Ancient  lights 

Principles  on  which  the  Court  grants  injunctions 
and  assesses  damages  in  the  case  of  obstruction 
of  ancient  lights.  Effect  of  alteration  of  widows 
on  plaintiff's  right.     Lackersteen  v-  Tabucknath 

POBAMANICK                  ....  CoF.  91 

88^ Erection  of  build- 
ings— Obstruction  to  light  and  air.  An  injunction 
restraining  the  erection  of  buildings  in  Calcutta 
refused,  a  wall  of  17  feet  high  at  a  distance  of  20 
feet  not  being  such  an  obstruction  as  to  call  for 
the  interference  of  the  Court.  Motion  refused 
without  prejudice  to  action  for  damages.  Barrow 
V.  Archer Cor.  9 


89. 


Obstruction      to 


light  and  air— Door,  light  admitted  by.  When 
the  Court  is  asked  to  interfere  by  injunction  to- 
restrain  the  obstruction  of  light  and  air  to- 
a  dominant  tenement,  the  question  to  be  deter- 
mind  is,  is  the  obstruction  such  as  seriously  to 
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interfere  with  the  comfort  or  enjoyment  of  the 
owners    of    the  dominant  tenement,  or  such     as 
to  cause  a  material  injury  to  it — an  injury  which 
cannot  be  completely  compensated  by  damages  ? 
English  cases  on  the  subject  reviewed.   The  Court 
will  in  such  cases  interfere,  as  well  by  mandatory 
as  by  preventive  injunction,  provided  that  in  the 
circumstances  of  the  case  there  is  nothing  inequit- 
able in  putting  in  force  the  former  remedy.     The 
Court  will  look  not  merely  to  the  use  to  which  rooms 
in  a  dwelling-house  from  which  light  is  obstructed 
are  actually  put  at  the  time  of  the  obstruction,  but 
also  to  the  use  to  which  they  may  be  put  for  all 
reasonable  purposes  of  occupation.     It  is  immate- 
rial whether  light  is  admitted  through  a  widow 
or  a  door.     In  case  of  obstruction,  the  owner  of 
the  dominant  tenement  is    in  either  case  entitled 
to    protection.     Ratanji    Haemasji    v.    Edai.ji 
Harmasji  ....     8  Bom.  181 


40. 


Obstruction      to 


light  and  air — Mandatory  injunction — Infringement 
of  right  by  neighbouring  owners  of  buildings — • 
Damages.  Where  the  plaintiff  and  the  defend- 
ant, being  owners,  respectively,  of  two  adjoining 
houses  and  the  verandahs  immediately  in  front 
of  those  houses,  agreed  that  they  should  keep  the 
verandahs  open  and  not  buiit  upon  them  or  divide 
them  by  a  wall : — Held,  that  the  mere  fact  that  the 
defendant,  when  re-building  his  house,  built  its 
new  front  wall  in  advance  of  the  plaintiff's,  thus 
encroaching  on  the  defendant's  own  verandah 
in  breach  of  the  agreement,  is  not  sufficient  in  itself 
to  justify  the  Court  in  granting  a  mandatory 
injunction  ordering  its  removal.  It  should  also 
be  satisfied  that  the  new  wall  so  materially  inter- 
feres with  the  comfort  and  convenience  of  the 
plaintiff  that  the  consequences  of  the  breach  of 
agreement  cannot  adequately  be  compensated  by 
damages.  It  should  also  satisfy  itself  whether 
the  plaintiff  protested  against  the  new  wall  being 
built  whilst  in  course  of  erection,  or  quietly  ac- 
quiesced in  what  the  defendant  was  doing,  and 
only  objected  when  the  wall  was  completed.  In 
the  latter  case  the  Com-t  should  only  award 
damages-  Ranchhod  Jamnadas  v.  Lallu  Haki- 
BHAi.     Lallu  Habibhai  v.  Ranchhod  Jamnadas 

10  Bom.  95 


41. 


Obstruction      to 


light  and  air — Damages — Injury  not  compensated 
for  by  damages — Demolition  of  house —  Execution 
of  decree — Ancient  lights.  Re-erection  of  his  house 
by  the  defendant,  notwithstanding  notice  from  the 
plaintiff,  so  as  to  darken  some  of  the  principal  rooms 
of  the  plaintiff's  house,  making  them  unfit  for  occu- 
pation during  the  d&y  without  artificial  light  is  an 
injury  which  cannot  be  adequately  redre^ed  by  an 
award  of  damages,  and  against  wMch  the  Count  will 

VOL.  II 


INJUNCTION— confef, 

2.  SPECIAL  CASES— fon<(f. 

{h)  Obstruction  ob  Injury  to  Rights  of  Pro- 
perty (Light  and  Air,  Water,  Right  of 
Way)— conti. 

grant  relief  by  issuing  a  mandatory  injunction 
directing  the  defendant  to  pull  down  so  much  <i 
the  house  as  is  necessary  to  stop  the  injury.  The 
probability  of  the  defendant  suffering  a  greater 
loss  by  the  demolition  of  his  house  than  the 
plaintiff,  if  his  claim  oould  bo  reduced  to  money, 
would  suffer  by  being  awarded  a  money  compensa- 
tion is  no  ground  for  depriving  the  plaintiff  of  a 
mandatory  injunction  in  hia  favour,  except  under 
special  circumstances.  To  determine  what  de- 
molition of  the  house  is  necessary,  the  Court  exe- 
cuting the  decree  was  directed  to  employ  a  pro- 
fessional man  agreed  on  by  the  parties  if  they 
could  agree,  or  nominated  by  the  Court  if  they 
could  not.  Jamnadas  Shankarlal  v.  Atmaram 
Harjivan       .        .        .      I.  Ij.  R.  2  Bom.  133 


42. 


Obstruction     to 


light  and  air — Substantial  injury — Damages —  Ac- 
quiehcence.  Any  act  by  which  the  control  of 
light  and  air  are  taken  out  of  the  hands  of  the 
person  entitled  to  them,  or  by  which  the  access 
of  light  and  air  to  the  window  of  a  dwelling-house 
is  interfered  with,  is  primd  facie  an  injury  of  a 
serious  character.  Where  the  defendant,  without 
leave  or  licence,  took  possession  of  the  plaintiff's 
window  as  completely  as  if  he  had  blocked  it  up 
altogether  : — Held,  that  no  precedent  warranted 
the  substitution  of  damages  for  an  injunction  in 
such  a  case  against  the  plaintiff's  will.  Nand- 
KiSHOB  Balgovan  V.   Bhagubai    Pranvalubhdas 

I.  li.  B.  8  Bom.  95 


43. 


Obstruction     to 


light  and  air — Attachment  for  infringement  of  in- 
junction— Opinions  of  surveyors.  When  an  injunc- 
tion has  been  granted  restraining  a  person  from 
interrupting  the  access  of  light  and  air  to 
certain  Avindows,  and  the  Court  considers  that  the 
injunction  has  been  infringed,  an  attachment  vdW 
issue,  even  though  the  defendant  has  proceeded 
according  to  the  advice  of  his  surveyor  and  legal 
adviser  in  constructing  the  building  complained  of 
as  a  breach  of  the  injunction.  The  Court  in  such 
cases  does  not  consider  itself  bound  by  the  opinion 
of  surveyors,  but  will  form  its  own  judgment  as  to 
the   probable    effect  of    the  structure  complained 

of.      PrANJIVANAS       HuRJIVANDAS       V'      MlTABAM 

Salmaldas         ....       1  Bom.  148 


44. 


Specific      Rdiff 


Act  {I  of  1877),  8.  54 — Remedy  in  damages.  Under 
the  Specific  Relief  Act,  1877,  s.  54,  the  Court 
may  grant  a  perpetual  injunction  against  a 
defendant  who  invades  or  tlureatens  to  invade  a 
plaintiff's  right  {e.g.,  to  light  and  air)  in  casoa 
there  specified,  and,  inter  alia,  when  the  invasion 
is  such  that  precuniary  compensation  would  not 
afford  adequate  relief.  The  rule  so  laid  down 
differs  from  the  rule  upon  which  the  decisions  ar» 

8q 
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based  in  English  law.  In  the  latter  the  right  to  an 
injunction  is  a  primd  facie  right  to  which  a  plaintiff 
is  entitled  on  proof  that  material  injury  has  been 
sustained,  provided  that  no  circumstances  are 
disclosed  to  deprive  him  of  that  primd  facie  right. 
Under  the  Specific  Relief  Act,  an  injunction  is  not 
to  be  given  when  the  remedy  in  damages  is  con- 
sidered adequate.     Boyson  v    Deane 

I.  L.  R.  22  Mad.  251 


45. 


Mandatory      in- 


46. 


Discretion        of 


Court  as  to  granting  mandatory  injunctions — Delay 
on  the  part  of  the  plaintiff  in  bringing  his  suit. 
A  plaintiff  brought  his  suit  for  proprietory  posses- 
sion of  a  plot  of  land,  and  secondly,  for  a  mandatory 
injunction  to  demolish  certain  buildings  which  the 
defendant  had  erected  on  such  plot.  The  suit, 
however,  was  not  brought  until  upwards  of  two 
years  from  the  time  when  the  buildings  complained 
of  were  completed.  It  was  found  that  the  plaintiff 
was  not  entitled  to  proprietary  possession  of  the 
land  claimed  by  him,  but  that  he  had  a  right  of 
user  over  it,  and  that  the  defendant  was  not  entitled 
to  build  upon  the  land.  The  Court,  however,  on 
account  of  the  plaintiff's  delay  in  bringing  his  suit, 
declined  to  grant  the 'mandatory  injunction  asked 
for.  Benode  Coomaree  Dossee  v.  Sovdaminey  Dossee, 
I.  L.  R.,  16  Calc.,  252,  referred  to.  Muhammad  v. 
GuLAB  Rai     .         .         .     I.  li.  R.  20  All.  345 


47. 


Injunction      or 


damages — Lord  Cairns'  Act  {21  &  22  Vict.,  c.  27) 
^Specific  Relief  Act  (/  of  1877).  The  plaintiff 
owned  a  house  in  Girgaon  Road,  Bombay,  in  which 
he  had  resided  with  his  family  for  twenty-four 
years.  Through  certain  windows  in  the  south  wall 
of  his  house,  numbered  respectively  3,  5,  7,  and  8, 
he  had  during  all  that  time  enjoyed  free  access  of 
light  and  air.  In  1887  the  defendant  purchased 
the  land  to  the  south  of  the  plaintiff's  house,  pulled 
down  the  building  that  then  existed  upon  it,  and 
proceeded  to  build  a  new  one  on  the  same  site,  the 


junction — Damages — Ancient  lights.  Where  a  plaint 
iff  has  not  brought  his  suit  or  applied  for  an  in- 
junction at  the  earliest  opportunity,  but  has  waited 
till  the  building  complained  of  by  him  has  been  com- 
pleted, and  then  asks  the  Court  to  have  it  removed,  a 
mandatory  injunction  will  not  generally  be  granted, 
although  there  might  be  cases  where  it  would  be 
granted.  Mere  notice  not  to  continue  building  so 
as  to  obstruct  a  plaintiff's  rights  is  not  when  not  i 
followed  by  legal  proceedings,  a  sufficiently  special 
circumstance  for  granting  such  relief.  Jamnadas 
Shankarlal  v.  Atmaram  Harjivan,  I.  L.  R.  2 
Bom.  23.5,  referred  to.  The  law  regarding  relief  by 
mandatory  injunction  explained.  Benode  Coom- 
aree    Dossee     v.     Soudamtney     Dossee 

I.  li.  R.  16  Calc.  252 
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north  wall  of  which  was  about  six  feet  distant  from 
the  south  wall  of  the  plaintiff's  house,  and  was 
intended  to  be  sixty-four  feet  high,  i.e.,  about 
twenty  feet  higher  than  the  plaintiff's  windows 
Nos.  7  and  8,  which  were  in  the  plaintiff's  loft.  The 
plaintiff  sued  for  an  injunction.  Held,  that  the 
plaintiff  was  entitled  to  damages,  but  not  to  an 
injunction.  Dhunjibhoy  Cowasji  Umrigar  v. 
Lisboy       .         .         .        I.  Ii.  R.  13  Bom.  252 


48. 


Damages — 


Specific  Relief  Acf  {I  of  1877),  s.  54,  cl.  (c)— Limi- 
tation Act  {XV  of  1877),  s.  26 — Mandatory  injunc- 
tion. The  plaintiff  complained  that  the  defend- 
ants intended  to  build  so  as  to  obstruct  the 
passage  of  light  and  air  through  an  ancient  window 
in  his  house,  and  render  a  room  therein  unfit  for  use, 
and  prayed  for  a  perpetual  injunction  restraining 
the  defendants  from  so  building.  It  was  proved 
that  the  wall  intended  to  be  built  would  so  shut  out 
the  light  and  air  as  to  render  the  room  completely 
dark  and  unfit  for  use.  The  Subordinate  Judge 
granted  the  injunction  as  prayed.  The  defendants 
appealed  to  the  Joint  Judge,  who  amended  the 
lower  Court's  decree  by  ordering  the  removal  of 
the  injunction  and  directing,  in  its  stead,  a  new 
window  to  be  opened  in  the  plaintiff's  house  to  the 
east  of  the  window  in  question.  On  appeal  by  the 
plaintiff  to  the  High  Court : — Held,  reversing  the 
decree  of  the  lower  Appellate  Court,  that  the  plaint- 
iff had  an  absolute  and  indefeasible  right  to  the 
easement  he  had  acquired  ;  and  the  only  possible 
question  was  whether  injunction  or  damages  was 
the  appropriate  remedy  under  the  circumstances 
of  the  particular  case.  Held,  also,  that,  as  the 
evidence  established  that,  after  defendants'  wall 
was  built,  plaintiff's  room  would  not  remain  sub- 
stantially as  useful  to  him  as  before  the  plaintiff  was 
entitled  to  an  injunction.  Holland  v.  Worley,  L. 
R.  26  Ch.  D.  578,  distinguished.  The  High  Court 
also  directed  a  mandatory  injunction  to  issue  to 
the  defendants  to  remove  the  wall  they  had  raised 
after  the  lower  Appellate  Court  had  passed  the 
decree  in  their  favour  and  pending  the  plaintiff's 
api^eal  to  the  High  Court.  Kadabbhai  v.  Rahim- 
bhai  .         .         .        I.  Ii.  R.  13  Bom.  674 


49. 


Light    and     air 


— Obstruction — Occupation  uncomfortable — Rule  of 
45° — Decree.  In  a  suit  foc.an  injunction  to  restrain 
the  defendant  from  obstructing  the  access  of  light 
and  air  to  the  plaintiff's  windows,  the  first  Court 
granted  an  injunction  solely  on  the  ground  that  the 
defendant's  new  building  left  the  plaintiff  with 
less  than  46**  of  light,  and  dispensed  with  any 
further  evidence.  On  appeal  the  lower  Appellate 
Court  reversed  the  decree  on  the  ground  that  no 
evidence  had  been  adduced  to  show  that  there  was 
a  diminution  of  light.  Held,  that  both  the  lower 
Courts  were  in  error  and  the  case  must  be  remanded 
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for  the  determination  of  the  following  issue :  (i) 
Has  there  been  a  diminution  in  the  quantity  of 
light  and  air  which  has  been  accustomed  to  enter 
the  windows  of  the  plaintiff's  house  during  the 
whole  of  the  prescriptive  period  ?  (ii)  If  so,  has  there 
been  a  privation  of  light  and  air  sufficient  to  render 
occupation  of  the  house  uncomfortable?  Chotalal 
MoHANLAL  V.  Lallubhai  Surchand  (1905) 

I.  L.  R.  29  Bom.  157 


50. 


Easement — A  w- 


cient  lights — Injunction  to  restrain  defendant 
from  interfering  with  ancient  lights.  Quia  timet 
action,  necessary  ingredients  for.  There  are  at  least 
two  necessary  ingredients  for  a  quia  timet  action. 
There  must,  if  no  actual  damage  is  proved,  be 
proof  of  imminent  danger  and  there  must  also  be 
proof  that  the  apprehended  damage  will,  if  it  comes, 
be  very  substantial.  Fletcher  v.  Bealey,  L.  R.  28 
Ch.  D.  688,  followed.  Gangabai  v.  Pxjrshotam 
(1907)         .         .         .        L  Ii.  R.  32  Bom.  146 

51.  Infringement  of  right    to 

Uasement— ;S2)ea/ic  Relief  Act  {I  of  1877),  s.  54. 
Dhunjihhoy  Cowasji  Umrigar  v.  Lisboa,  I.  L.  R. 
13  Bom.,  252  and  Ghanasham  Nilkant  Nadkarni 
V.  Moroba  Ram  Chandra  Pai,  I.  L.  R.,  18  Bom. 
474,  followed  and  approved,  as  to  the  circumstances 
in  which  the  Court  will  grant  an  injunction  where 
a  right  to  light  and  air  is  infringed.  Sultan  Nawaz 
Jung  v.  Rustomji  Nanabhoy 

I.  L.  R.  20  Bom.  704 


52. 


Specific     Relief 


Act  {I   of   1877),   s.   54 — Easement — Injunction   or 
damages.     It  was  not  intended  by  s.   54  of  the 
Specific  Relief  Act,  1877,  that  a  man  should  not 
have  an  injunction  granted  to  him  unless  his  pro- 
perty would  otherwise  be  practically  destroyed  if 
the   injunction    were    not     granted.     Where    the 
plaintiff    had  for  over  twenty  years  carried  on  the 
business  of  manufacturing    a   particular    kind    of 
cloth  in   a  certain  house,   and  the  defendant  built 
in   the  neighbourhood    of    that  house    in  such  a 
manner  as  to  render  the  plaintiff's  house  practically 
useless  for  the  purposes  of  his  manufacture  :  Hdd, 
that  the  plaintiff  was  entitled  to   an   injunction, 
and  not  merely  to  damages.     Aynsley    v.    Glover, 
L.  R.  18  Eq.  544,  and  Holland  v.    Worley,  L.   R.  26 
Ch.      D.      585,     followed.      Dhunjihhoy     Cowasji 
Umrigar    v.  Lishoa,  I.   L.    R.    13  Bom.  252,  and 
Ohanasham  Nilkant    Nadkarni    v.     Moroba    Ram 
Chandra    Pai,  I.     L.   R.   18   Bom.    474,  referred 
to.     Yaro  v.  Sana-ullah        I.  L.  R.  19  All.  259 


53. 


Easement — 


Damages — Practice  where  amount  of  injury  does 
not  justify  injunction.  The  plaintiff  sued  for  an  in- 
junction restraining  the  defendant  from  erecting  a 
building  which  interfered  with  the  light  and  air  com- 

VOL.    II 
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ing  to  the  plaintiff's  house.  The  lower  Appeal 
Court  found  that,  though  the  light  and  air  of  the 
plamtiffs  house  was  sensibibly  diminished  by  the 
defendant  s  building,  there  was  not  such  substantial 
damage  done  as  would  justify  an  injunction,  and 
It  dismissed  the  suit  with  costs,  being  of  opinion 
that  the  plaintiff's  remedy,  if  any,  was  a  suit  for 
damages.  Held,  that  the  lower  Court  was  right  in 
not  granting  an  injunction,  but  instead  of  dis- 
missing the  suit,  and  referring  the  plaintiff  to 
another  suit  for  damages,  ought  itself  to  have 
directed  an  inquiry  as  to  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  diminution  of  the 
supply  of  hght  and  air  to  his  house.  Kalliandas 
t;.TuLsiDAS         .         .        I.  L.  R.  23  Bom.  786 

54.  Wa.ter~Obstruction  to  right  to 

flow  of  water— Substantial  injury.  In  cases  of 
obstruction  of  right  to  an  uninterrupted  flow  of 
water,  it  must  appear  from  the  circumstances  in 
evidence  in  each  case  that  the  interference  or  ob- 
struction complained  of  is  not  a  trivial,  but  a  sub- 
stantial injury  in  order  to  warrant  relief  by  way  of 
injunction.  Ponnusawmi  Taver  v.  Collector  of 
Madura 5  -^g^  q 

Kristna  Ayyan  v.  Venkatachella  Mudali 

7  Mad.  60 
where  it  was  found  that  no  right  of  the  plaintiffs 
had  been  invaded,  no  damage  had  accrued,  and 
no  case  of  prospective  damage  had  been  made 
out,  so  that  he  was  not  entitled  to  an  injunction. 

55. Obstruction       to 

flow  of  water — Erection  of  embankment — Requisite 
evidence  to  justify  grant  of  injunction.  In  a  suit 
for  an  injunction  to  compel  defendant  to  reduce  to 
its  original  dimensions  an  embankment  which 
he  had  recently  raised  from  a  certain  height  to 
a  greater  height,  on  the  ground  that  the  effect  of 
defendant's  act  had  been,  and  would  be,  to  injuio 
plaintiff's  land  by  preventing  the  passage  of  water 
which  used  to  overflow  that  land  : — Hdd,  that 
plaintiff  was  bound  to  establish  not  merely  an  in- 
jury, actual  or  prospective,  caused  by  the  act  com- 
plained of,  but  an  injury  caused  by  infraction  of 
some  right  which  plaintiff  possessed,  or  by  the 
omission  of  something  which  defendant  was  legally 
bound  to  do.  Pran  ELristo  Roy  v.  Horo  Chun- 
DER  Roy  .         .        10  W.  R.  485 


56. 


Right    to      have 


water  carried  off  over  neighbouring  roof — Party- 
wall,  right  to  built  on  or  continue — Eaves  project- 
ing  for  more  than  thirty  years  over  neighbouring 
property — Damages,  Suit  for — Issues.  Vfhen  the 
plaintiff's  eaves  had  projected  over  the  defendants* 
roof,  which  rested  on  a  wall  common  between  the 
parties,  for  more  than  thirty  years,  and  the  plaintiff 
had  thus  acquired  a  right  to  have  the  water  carried 
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from  his  roof  on  to  the  defendants'  roof,  and  where 
the  defendants  raised  the  common  wall  and  removed 
the  plaintifE's  eaves  : — Held,  that  the  plaintiff  was 
entitled  to  relief  either  by  damages  or  injunction 
to  determine  which,  issues  were  framed  according  to 
the  state  of  the  authorities  and  sent  for  the  findings 
of  the  lower  Court.  Nasarbhai  Ahmedbhai  v. 
Badrudin  .         .        I.  L.  R.  16  Bom.  533 


57. 


Riparian  owners 


— Lands  belonging  to  different  ovmers  situated  near 
tank   common   to    both — Ordinary   overflow   through 
channel    between    boundaries — Portion    of    overflow 
customarily  inundating   both  lands — Attempt  by  one 
owner  to  erect  bank  for  protection — Effect  to  increase 
inundation  of   opposite  land — Injunction  refused  to 
restrain  opposite  owner    from    preventing    erection. 
Plaintiff   and   defendants     owned   adjacent   lands 
near  which  was  situated  a  tank,  which  was  common 
to  both  and  the  surplus  from  which  had  flowed  from 
time  immemorial  down  a  channel  which  lay  between 
the  plaintiff's  land  and  that  of  the  defendants.     The 
channel  was  insuflicient  to  carry  off  all  the  water 
and  some  of  it  flowed  over  plaintiff's  lands  and  some 
over  those  of  the  defendants.     The  flow  was  not  the 
result  of  extraordinary  flood,  but  was  the  normal 
state  of  things.     Plaintiff  desired  to  erect  a  bank  to 
protect  his  land  from  the  water,  but  defendants  had 
prevented  him.     It  was  found  that,  if  plaintiff  did 
erect  such  a  bank,  it  would  throw  back  on  the  land 
of  defendants  more  water  than  had  customarily 
flowed  over  it  and  would  increase  the  damage  to 
which  it  had  hitherto  been  subject.     On  a  suit  being 
brought  bj"  plaintiff  for  an  injunction  restraining 
defendants  from  interfering  with  the  erection  of  the 
proposed  bank  :     Heldy  that  plaintiff  was  not  en- 
titled to  an  injunction.     Menzies  v.  BreadalbanCf 
3   Bligh  N.    S.    414,    followed.     Gopal   Reddi   v. 
Chenna  Reddi,  I.  L.  R.  18  Mad.  158,  distinguished. 
Venkatachalam     Chettiar     v.     Zamindau     of 
Sivaoanga(1904)         .       I.  L.  B.  27  Mad.  409 

58.  Bight  of  w&j— Ownership  of 

soil — Suit  for  trespass,  injunction,  and  to  close 
doors.  G,  the  owner  of  certain  property,  sold  it  in 
lots  to  different  persons.  The  plaintiffs  purchased 
a  portion  of  the  property,  and  obtained  from  0  a 
conveyance,  in  which  the  southern  boundary  of  the 
land  purchased  by  them  was  stated  to  be  "  the 
land  of  the  said  0  out  of  which  he  had  allowed  a 
passage  six  feet  broad  running  almost  straight  west 
and  east,  and  terminating  on  another  passage 
leading,"  etc.,  the  deed  continued  "  which  two 
passages  the  said  G  hath  granted  and  allowed,  and 
doth  hereby  grant  and  allow  to  "  the  plaintiffs 
•"  their  heirs,  representatives,  and  assigns,  and  all 
other  the  purchasers  of  the  northern  portion  of  the 
said  piece  of  land,  etc.,  together  also  with  the  right 
of  the  two  passages  for  ingress  and  egress  herein- 
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before  mentioned."  In  a  second  deed  conveying 
another  parcel  of  land  to  the  plaintiffs  (?  said,  with 
reference  to  the  latter  passage, "  No  one  shall  be 
able  to  throw  sweepings  or  fiilh  on  the  said  road. 
Or  make  it  unclean  ;  if  any  one  does  at  any  time  act 
thus,  you  will  deal  with  him  according  to  the  laws 
in  force."  The  defendant  had  become  possessed  of 
part  of  the  northern  portion  of  the  land  sold  by  G^ 
and  he  also  owned,  under  a  distinct  title,  a  house 
abutting  on  the  lane  in  dispute,  but  having  no  doors 
opening  into  it.  Shortly  before  the  institution  of 
the  present  suit,  the  defendant  constructed  three 
doors  opening  on  to  the  lane,  two  of  which  were 
used  for  the  purpose  of  cleaning  two  privies  on  the 
defendant's  premises,  and  the  third  was  used  by 
the  defendant  and  his  servants  as  a  means  of  access 
to  the  lane.  In  a  suit  by  the  plaintiffs  seeking 
damages  for  trespass,  and  an  injunction  against 
the  alleged  wrongful  user  of  the  lane  by  the  defend- 
ant, and  praying  that  he  might  be  ordered  to 
close  the  three  doors : — Held  {per  Couch,  C.  J.  and 
Markby,  J.,  overruling  the  decision  of  Mac- 
pherson,  J.),  that  the  plaintiffs  had  not  such  a 
property  in  the  soil  of  the  lane  as  would  entitle 
them  to  prevent  the  defendant  from  making  new 
doors  on  to  the  lane,  and  to  restrain  him  using  th& 
doors  already  made  ;  they  had  only  a  right  of  way 
but  an  injunction  was  granted  restraining  the 
defendant  from  using  his  doorway  for  the  purpose  of 
cleaning  his  privies  or  in  any  other  manner  so  as  to 
obstruct  the  free  use  by  the  plaintiffs  of  the  lane. 
Madanmahan  Sen  v.  Qiandrakumar  Mookerjee 
8  B.  L.  B.  328  :  18  W.  B.  379 


59. 


Obstruction      to^ 


right  of  way — Special  damage — Injunction  and  not 
compensation  granted.  The  defendants  closed  a 
gateway  leading  across  a  level  crossing  of  their  rail- 
way over  which  there  was  a  public  right  of  way. 
The  plaintiff  alleged  that  by  the  closing  of  this 
gateway  access  to  his  bungalow  during  the  monsoon 
was  completely  stopped ;  and  he  sued  to  have  the 
the  gateway  reopened.  The  lower  Appellate  Court 
foimd  that  there  was  a  public  right  of  way  over  the 
level  crossing ;  that  it  had  been  obstructed  by  the 
defendants ;  and  that  the  plaintiff  had  suffered^ 
special  damage  by  the  obstruction.  On  special 
appeal  to  the  High  Court,  it  was  contended  by  the 
defendants  that  the  plaintiff  was  only  entitled  to- 
compensation,  and  not  to  an  injunction.  Held, 
that  the  inconvenience  caused  to  the  plaintiff  was 
real  and  substantial ;  that  the  plaintiff  was  entitled 
to  the  user  of  the  right  of  way  in  question,  and 
under  the  circumstances  to  an  injunction  against 
its  obstruction.  G.  I.  P.  Railway  Company  v. 
KowROJi  Pestanzi        .    I.  li.  B.  10  Bom.  390 

60.  — Easement — Ease- 

merUs  Act  {V  of  1882)— Right  of  way  enjoyed  for 
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Agricultural  purposes — Change  of  use — Increase  of 
servitude.  The  defendants  had  a  right  of  way  to 
their  field  through  an  adjoining  field  of  the  plaintiff. 
Until  shortly  before  suit,  the  defendants'  field  had 
only  been  used  for  agriculture,  and  the  way  through 
the  plaintiff's  field  was  used  by  them  for  ordinary 
agricultural  purposes.  The  defendants,  however, 
converted  their  field  into  a  timber  depot  and  began 
to  use  the  way  across  the  plaintiff's  field  for  purposes 
connected  with  the  timber  trade.  The  plaintiff 
sued  for  an  injunction.  Held,  that  plaintiff  was 
entitled  to  an  injunction  restraining  the  defendants 
from  using  the  way  otherwise  than  for  agricultural 
purposes.     Desai  Bhaoorai  v.  Desai  Chunilal 

I.  L.  B.  24  Bom.  188 


61. Suit  to    'prevent 

.erection  of  door — Door  erected  after  suit  filed,  but  before 
hearing — At  hearing  the  Court  may  grant  mandatory 
injunction  directing  removal  of  door  although 
only  preventive  relief  prayed  for  in  plaint — Practice — 
Procedure.  Plaintiff  sued  to  restrain  the  -defend- 
ants from  erecting  a  certain  door.  The  plaint  also 
contained  a  prayer  for  "  such  other  reHef  as  the 
Court  might  think  fit."  After  fifing  the  plaint,  the 
plaintiff  applied  for  an  interim  injunction  pending 
the  hearing  of  the  suit,  which,  however,  was  refused. 
The  defendants  thereupon  erected  the  door,  and  at 
'.the  hearing  contended  that,  inasmuch  as  the  plaint 
prayed  only  to  prevent  the  erection  of  the  door  and 
not  for  its  removal  when  erected,  the  plaintiff  could 
not  obtain  the  latter  rehef  in  this  suit,  but  must 
file  a  fresh  suit.  The  lower  Court  dismissed  the 
suit,  holding  that  on  the  erection  of  the  door  a  new 
and  different  cause  of  action  had  arisen,  for  which 
a  fresh  suit  must  be  filed.  On  appeal :  Held  (revers- 
ing the  decree,  and  remanding  the  case),  that  on 
the  suit  as  framed  the  Court  could  grant  a  manda- 
tory injunction  for  the  removal  of  the  door.  The 
suit  was  rightly  framed  in  the  light  of  the  cir- 
cumstances which  existed  when  it  was  brought. 
It  was  the  defendant's  subsequent  conduct  which 
rendered  it  necessary  that  the  plaintiff  should  be 
given,  as  prayed  for  in  his  plaint,  such  other  relief 
.  as  the  Court  might  think  fit.  Maganlal  Punjasa 
■  V.   Chhotalal   Ghela  (1901) 

I.  li.  R.  26  Bom.  136 


62. 


Possession  of     property- 


,Practice — Procedure — Fact  alleged  by  plaintiff  and 
not  denied  in  defendant's  -written  statement  or  at 
hearing — Presumption — Repeated  violation  of     legal 

,  right — Damages — Adequate  remedy — Specific  Relief 
Act  {I  of  1877),  s.  54.  In  a  suit  praying  for  an 
injunction  restraining  the  defendant  from  interfer- 
ing with  the  plaintiff's  possession  of  certain  land, 
the  plaintiff  in  the  plaint  alleged  obstruction  by 
the  defendant.  It  was  not  denied  by  the  defendant 
in  his  written   statement,  or    put  in  issue  at  the 

tliearing.     Held,  that   it    might  be  presumed  that 
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the  defendant  did  not  deny  the  fact  of  obstruc- 
tion. Repeated  violation  of  an  establiahed  l^al 
right  cannot  in  ordinary  cases  be  adequately  met 
by  damages,  nor  can  these  damages  be  satisfac- 
torily ascertained.     Apaji  Patil  v.  Apa  (1902) 

I.  L.  R.  26  Bom.  735 


(Z)  Possession  of  Joint  Property. 


63. 


— Specific     Relief 

Act  {I  of  1877),  s.  54 — Judicial  discretion  of  Court — 
Where  the  act  of  the  defendant  amounts  to  an  ouster 
of  the  plaintiff  from  the  possession  of  the  joint  property. 
In  a  case  where  the  act  of  the  defendant  amounts  to 
an  ouster  of  the  plaintiff  from  the  possession  of  joint- 
property,  pecuniary  compensation  not  being  an 
adequate  relief,  an  injunction  would  be  the  proper 
remedy.  Anant  Ramrav  v.  Gopal  Balvant,  J.  L.  R. 
19  Bom.  269,  followed.  Sosm  Bhusan  Ghosb  u 
GoNESH  Chunder  Ghose  (1902) 

I.  L.  R.  29  Calc.  500 

(m)  PuBMC  Officers  with  Statutory  Powers. 


64. 


Acts  of  trespass  committed 


by  public  functionaries — Municipal  Act 
{Bom.  Act  II  of  1865),  ss.  131,  160.  Principles 
upon  which  the  Court  ^vill  interfere  b}'^  injunction  to 
restrain  acts  of  public  functionaries  in  excess  of 
their  statutory  powers  considered.  If  the  Muni- 
cipal Commissioner  of  Bombay  is  desirous  of 
putting  in  force  the  provisions  of  s.  131  of  the  Muni- 
cipal Act  (Bombay  Act  II  of  1865)  and  compelling 
a  householder  (whose  house  has  been  taken  down)  to 
set  the  foundations  back  to  the  general  level  of 
the  street,  he  must  exercise  his  powers  when,  or 
within  fourteen  days  after,  the  householder  gives 
notice,  under  s.  160  of  the  Act,  of  his  intention  to 
re-build.  Where  a  trespass  of  a  continuing  natlu:^e 
has  been  committed  by  the  defendant,  but  has  been 
discontinued  before  suit  brought,  the  Court  will  not 
interfere  by  injunction  to  restrain  the  defendant 
from  continuing  such  trespass,  merely  because  the 
plaintiff  entertains  vague  apprehensions  that  the 
trespass  may  be  recommenced.  Chabildas  Lal- 
LUBHAi  V.  Municipal  Commissioners  op  Bombay 

8  Bom.  O.  O.  85 

65. Act  of  corporate  body— /h- 


junction  to  restrain  libel — Trustees  of  Port  of  Bombay 
— Bombay  Act  I  of  1873 —  Resolutions  of  corporation. 
The  Court  will  not  grant  an  injunction  to  restrain 
the  publication  of  a  libel ;  not  to  restrain,  at  the 
suit  of  an  individual,  an  act  of  a  corporate  body 
on  the  ground  of  such  act  being  tdtra  vires,  except 
where  such  individual  has  been  damaged  by  suoh 
act  in  his  rights  of  ownership,  commodity,  or  eaae* 
ment.  There  is  no  authority  for  the  proposition 
that  an  individual  is  entitled  to  protection  by  \rtky 
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(m)  Public  Ofticees  with   Statutoey    Powees 
— contd. 

of  injunction  against  the  act  of  a  corporation  though 
in  excess  of  their  powers,  which  affects  that  indivi- 
dual's character  and  reputation,  whether  private, 
professional,  or  commercial,  which  he  \\ov\d  not 
have  been  entitled  to  had  the  act  complained  of 
been  committed  by  individual  defendant,  on  the 
ground  that  the  act  in  question  vas  one  w hich  the 
corporation  had  no  power  to  do  under  their  instru- 
me^t  of  incorporation.  The  Trustees  »f  the  Port  of 
Bomtay  have  the  j)Ower  to  record  their  decisions 
and  opinions  \^  ith  regard  to  matters  connected  v  ith 
the  business  they  have  under  their  Act  power  to 
transact ;  whether  such  decisions  or  opinions  are 
confined  to  statements  of  what  they  believed  to  be 
actual  facts,  or  extended  also  to  the  giving  of  advice 
for  the  conduct  of  their  successors  in  ofl&ce  with 
regard  to  such  business,  and  whether  the  expression 
of  such  decisions,  opinions,  or  advice  may  or  may 
not  contain  statements  injurious  to  the  character  or 
reputation  of  others.  Where  therefore  the  plaintiff 
sought  for  an  injunction  to  restrain  the  Trustees 
of  the  Port  of  Bombay  from  publishing  two  re- 
solutions alleged  to  reflect  injuriously  on  his 
character  and  reputation,  on  the  ground  that  it 
was  not  within  the  poweis  conferred  on  the 
Trustees  by  Bombay  Act  I  of  1873  to  discuss  or 
pass  resolutions  affecting  his  character,  and  that 
the  publication  of  such  resolutions  was  calculated 
to  injuriously  affect  him  in  his  commercial  relations 
with  the  Government : — Held,  that  the  injunction 
could  not  be  granted.  Held,  also,  that,  though 
the  Court,  under  certain  circumstances,  might  have 
the  power  of  so  framing  an  order  for  injunction  as 
to  produce  the  effect  of  cancelling  the  minutes  of  a  ' 
resolution  recorded  in  the  books  of  a  corporate  bodj', 
yet  that  it  could  not  order  the  Trustees  of  such 
body  to  pass  and  record  a  resolution  dictated  by 
the  Court.  Shepherd  v.  Trustees  of  the  Port 
OP  Bombay  .         .         I.  L.  B.  1  Bom.  132 


66. 


Bight  of  municipal  officers 
Quaere  :  Whether  the  Court  ought 


to  levy  taxes. 

to  interfere  by  way  of  injunction  with  the  exercise  of 
a  right,  or  alleged  light,  of  officers  of  a  municipal 
body  to  levy  taxes  and  dues.  Hormasji  Karsetji 
V.  Pedder      .         .         .         .        12  Bom.  199 


67. 


Powers  of  High  Court  to 


grant  injunction  against  municipality — 
Specific  Relief  Act  {I  of  1877),  Ch.  VIII.  There 
is  nothing  in  Ch.  VIII  of  the  Specific  Relief  Act  to 
prevent  the  High  Court  from  granting  an  injunc- 
tion against  a  municipality  as  part  of  the  remedy 
in  a  regular  suit.  Moran  v.  Chairman  of  Motihari 
Municipality,  1.  L.  R.  17  Calc.  329,  considered. 
Ganga  Narain  v.  Municipality  of  Caumpore,  I.  L. 
R.  19  All.  313,  referred  to.  Strachey  v.  Muni- 
cipal Board  of  Cawnpore   I.  Ii.  B.  21  All.  348 

68. Po\«rers  of  public  body  to 

collect        tax — Water-rate — Injunction      to      re- 


INJUNCTION— confcZ. 

2.  SPECIAL  CASES— contd. 

(m)  Public  Officers  with  Statutory  Powees- 
— contd. 

strain  collection.  Where  a  public  body  has  received 
by  statute  a  discretionary  power  to  levy  and  is 
laid  under  an  obligation  to  collect  a  rate,  an  in- 
junction cannot  be  granted  by  a  Court  so  as  to  de- 
prive such  public  body  of  the  power  of  exercising  its 
discretion  or  to  prohibit  it  from  discharging  tlie 
obligation.  Municipal  Commissioners,  Madras 
V.  Baranson         .         .         I.  L.  B.  3  Mad.  201 


69. 


Suits  by  agents  of  company 


to  restrain  it  from  carrying  into  effect  a 
resolution     of    directors — toner    to    appoint 
solicitors     to    company — Practice.     By    the    Memo- 
randum  and   Articles  of  Association   of   the   new 
Dharamsey    Poonjabhoy    Spinning     and    Weaving 
Company,  the  plaintiffs,  firm  of   M  F  d;  Co.  were 
appointed   agents    of  the  company  for  twenty-five 
years,  and  it  was  provided  that  they  should  have 
the  general  control  and  management  of  the  Com- 
jjany.     CI.  98  of  the  Articles  provided  that  the  said 
film,  as  such  agents,  should  ha\e  full  power  and 
authority  {inter  alia)  to  appoint  and  employ,  in 
or  for  the  purposes  of  the  transaction  and  manage- 
ment of  the  affairs  and  business  of  the  company, 
such  solicitors  as  they  should  think  proper.     An 
agreement,    dated    26th    August    1874 ,    was    also 
entered  into  between  the  company  and  the  partners 
in  the  firm  of  M  F  cfc  Co.,  the  executors,  adminis- 
trators, and  assigns,  for  the  time  being  constituting 
the  partnership    firm  oi  M  F  6:  Co.,   whereby  it 
was  agreed  that  the  said  firm  should  be  agents  to- 
the  company  for  twenty-five  years  to  buy  and  sell,.  ' 
etc.,  and  particularly  to  exercise  all  the  powers  con- 
tained   in   cl.    98   of   the   Articles  of  Association. 
Messrs.  C  d'  B  were  duly  appointed    solicitors  to 
the  company,  and  acted  as  such  for  a  considerable 
time.     Merwanji  Framji,  one  of  the  members  of 
the  said  firm  of  M  F  db  Co.,  died  in  the  middle  of 
March    1876.     The  plaintiffs  complained  that  O,. 
one  of  the  shareholders  in  the  company,  became 
desirous    of  ousting  the  plaintiffs  from  the  position 
of  agents  of  the  company,  and  of  becoming  the 
managing  director  of  the  company  ;  that  in  July 
1881  he  procured  his  ow  n  election  and  that  of  certain 
nominees  of  his  as  directors  of  the  company  ;  and 
on  the  8th  August  1881  procured  the  passing  of  a 
resolution  at  a  board  meeting  to  the  effect  that  as 
Messrs.  C  dc  B,  the  company's  solicitors,  were  also 
the  solicitors  of  the  agents,  it  was  desirable,  for 
the  interest  of  the  company,  that  a  change  should 
be  made,    and  that  Messrs.  H  C  <k  L  he  appoint- 
ed solicitors  of  the  companj'.    The  plaintiffs  alleged 
that  the  onlj'  object  of  passing  the  said  resolution 
was  to  facilitate  the  design  of  0  of  ousting  the 
plaintiffs  from  their  agency,  and  getting  the  manage- 
ment of  the  company  for  himself  ;  that  Messrs. 
H  C  d:  L  had  been  for  a    long  time   the  solicitors 
of  G,  and  had  been  advising  him  in  his  designs 
upon  the  company  and  upon  the  plaintiffs,  and 
they  contended  that  the  resolution  was  a  breach  of 
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the  contract  between  the  company  and  the  plaintiffs 
and  a  violation  of  the  Articles  of  Association  of  the 
company.  The  plaintiffs  sued  G  and  two  other 
directors  of  the  company  and  the  company  itself, 
and  prayed  for  an  injunction  against  the  defendants 
to  restrain  them  from  committing  any  breach  of  the 
agreement  of  26th  August  1874,  and  in  particular 
from  carrying  into  effect  the  resolution  appointing 
Messrs.  H  C  dh  L  a,s  solicitors  for  the  company, 
and  to  restrain  them  from  doing  anything  incon- 
sistent with  the  Memorandum  and  Articles  of  Asso- 
ciation. The  defendants  contended  that  the 
contract  of  the  26th  August  1874  had  been  deter- 
mined by  the  death  of  Merwanji  Framji,  and  that 
the  powers  conferred  on  the  agents  by  cl.  98  of  the 
Articles  were,  subject  to  the  general  powers  of 
managements,  vested  in  the  directors  by  the 
Articles,  and  that  the  case  was  not  one  in  which 
an  injunction  could  be  granted.  It  being  admitted 
that  the  conduct  of  the  defendants  would  be  sup- 
ported by  the  company  in  general  meeting  owing 
to  their  having  a  preponderance  of  votes : — Held, 
that,  inasmuch  as  the  Court  would  not,  by  a  decree 
for  specific  performance  or  by  injunction,  compel  the 
Company  to  retain  the  plaintiffs  in  the  confidential 
position  of  agents,  it  would  not  restrain  the  defend- 
ants or  the  company  from  appointing  a  solicitor, 
which  was  only  a  violation  of  what  was  ancillary  or 
incidental  to  the  principal  part  of  the  contract,  viz., 
the  agreement  that  the  plaintiffs  should  be  the 
agents  of  the  company  for  twenty-five  years  ;  and 
further,  Semhle,  that  on  the  merits  of  the  case 
the  Court  would  not  interfere  on  behalf  of  the 
plaintiffs.  Nusserwanji  v.  Gordon 

I.  Ii.  R.  e  Bom.  662 


70. 


(to)  Trade  Mark. 

Restraining  use    of  trade 


mark.  Injunction  granted  to  restrain  a  bazar 
dealer  from  using  trade  marks  similar  to  those  of  a 
Glasgow  firm  trading  in  India.  Ewing  v.  Choonee 
Lai.l  Mullick    .         .         .         .  Cor.  150 


71. 


Fraudulent     in- 


tention. In  an  application  for  an  injunction  to 
restrain  the  use  of  a  trade  mark,  it  is  not  a  suffi- 
cient defence  to  say  there  was  no  fraudulent  inten- 
tion, and  that  is  no  reason  for  not  granting  the 
application.     Graham  v.  Ker,  Dods  &  Co. 

3  B.  Ii.  R.  Ap.  4 


72. 


Infringement  of  patent— 


Label — Details  different  but  general  similarity  likely  to 
deceive.  The  plaintiffs  sued  the  defendant  for  an  in- 
fringement of  their  label  used  on  tins  of  aniline  dye, 
which  they  imported  into  Bombay.  The  label 
covered  the  top  of  the  tin,  and  bore  upon  it  the 
picture  of  an  elephant  in  the  centre  of  a  curved 
band  ;  the  rest  of  the  label  being  a  combination  in 


INJUNCTION— con^rf. 
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green,  red,  and  gold  representations,  for  the  most 
part,  of  coins,  medals,  and  tracing.  The  defendant 
was  the  agent  in  Bombay  of  Cassella  &  Co.  of 
Frankfort.  Prior  to  1892,  Cassella  &  Co.  had 
imported  aniline  dye  into  Bombay  in  tins  bearing 
a  label,  the  chief  feature  of  which  was  an  elephant. 
Of  that  label  however,  the  plaintiffs  did  not  com- 
plain. But  in  January  1892,  Cassella  &  Co.  adopted 
a  new  label,  also  bearing  the  picture  of  an  elephant 
different  in  some  respects  from  the  i)icture  on  the 
plaintiffs'  label  and  with  new  surroundings,  to 
none  of  which,  taken  separately,  did  the  plaintiffs 
object,  but  they  complained  that  in  its  general 
effect  this  new  label  was  so  similar  to  their  trade 
mark  as  to  amount  to  a  colourable  imitation  thereof, 
and  to  be  likely  to  deceive  purchasers.  Held,  that 
the  plaintiffs  were  entitled  to  an  injunction  against 
the  defendant.  Per  Sargent,  C.J. — The  question 
in  a  case  of  this  description  is  not  what  would  be  the 
effect  on  brokers  or  even  dealers  in  Bombay,  but 
how  the  label  would  be  likely  to  strike  incautious 
or  unwary  purchasers,  such  as  are  to  be  found  more 
particularly  in  the  mofussil.  After  a  careful  exam- 
ination,  I  cannot  feel  any  doubt  that  the  atten- 
tion of  such  purchasers  would  be  arrested  by  the 
general  effect  of  the  label,  and  that,  notwithstand- 
ing such  differences  as  undoubtedly  exist  in  respect 
to  the  colour  and  size  of  the  elephant  and  in  some 
other  respects  they  would  regard  the  labels  a^ 
symbolical  of  the  plaintiffs'  goods.  The  remarks  of 
Lord  Selborne  in  Johnston  v.  Orr  Ewing,  7  Ap. 
Ca.  219,  relied  on.  Per  Starling,  J. — It  is  quite 
possible  for  a  label  no  part  of  which  is  a  copy  of 
another  label,  to  be  a  colourable  imitation  of  that 
other  label  and  to  be  like  it  in  general  appearance  aa 
to  be  likely  to  deceive  purcha.«=era.  Badische, 
Aniline,  and  Soda  Fabrik  v.  Maneckji  Shapurji 
Katrak  .         .         .  I.  L.  R.  17  Bom.  684 


73. 


ItiierlociUory    ap- 


'plication — Adinterim  injunction  to  restrain  defetui- 
ant  from  using  plaintiff's  alleged  trade  tnark — 
Overwhelming  primd  facie  case — Irreparable  injury. 
Where  the  plaintiffs  by  an  interlocutory  applica- 
tion sought  to  restrain  the  defendants  from  using 
the  word  "  camelhair "  in  respect  of  certain 
belting  sold  by  them  alleging  that  in  so  using  the 
words  there  was  a  false  representation  that  the 
defendants'  said  goods  were  of  the  plaintiffs' 
manufacture  :  Held,  that  the  plaintiffs'  right  to 
an  ad  interim  injunction  depended  on  their  making 
out  a  strong,  if  not  an  overwhelming  primd  facie., 
case  that  the  words  complained  of  signified  that 
the  belting  was  exclusively  of  the  plaintiffs'  manu- 
facture and  that  the  use  of  the  description  was 
such  as  was  calculated  to  deceive  purchasers  into 
the  belief  that  they  were  purchasing  goods  to  the 
plaintiffs'  manufacture,  and  that  irre|>arable  injury 
might  be  done,  if  the  relief  sought  were  not  given, 
Beddaway  v.  Banham,  [1899]  A.  C.  199  ;  and  Reia- 
way  v.  Stephenson,  Unreport&i,  referrred  to.     Hdi^ 
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2.  SPECIAL  CASES— conc?d. 

(«)  Teadb  Mabk— coneZd. 

further,  that  failing  to  make  out  a  strong  primd 
facie  case  as  above  the  plaintiffs'  remedy  was  to 
apply  for  expedition  of  the  suit.  Reddaway  & 
Co.,  Ltd.,  v.  Schbodee  Smidt  &  Co,  (1905). 

8  C.  W.  N.  151 

See  John  Smidt  v.  Reddaway  &  Co. 

I.  L.  R.  32  Calc.  401 


(o)  Mining  Operations. 


74. 


Temporary     in- 


junction— Mining  operations  commenced  by  defend- 
ant under  bond  fide  claim  of  title — Loss  to  plaintiff 
from  non-cultivation — Balance  of  convenience — 
Standing  by — Principles  on  which  temporary  in- 
junction should  be  granted.  The  Defendant  Com- 
pany acting  under  a  bond  fuJe  claim  of  right 
began  to  cut  an  incline  and  sink  a  pit  for  the 
purpose  of  working  the  minerals  in  certain  lands 
and  had  already  finished  constructing  a  railway 
siding  when  the  plaintiffs  sued  for  a  declaration  of 
their  under-ground  rights  in  the  said  lands  and  for 
a  permanent  injunction  restraining  the  Defendant 
Company  from  interfering  with  the  same.  They 
also  applied  for  a  temporary  injunction  pending 
the  hearing  of  the  suit  restraining  the  defendant 
Company  from  proceeding  with  the  boring  opera- 
tions on  the  allegation  that  the  lands  were  being 
rendered  unfit  for  cultivation  thereby.  The  Court 
of  first  instance  granted  a  temporary  injunction 
mainly  on  the  ground  that  the  object  of  the  suit 
would  be  frustrated,  if  the  Defendant  Company 
were  allowed  materially  to  alter  the  features  of 
the  locality.  Heldf  that  in  making  this  order  the 
Court  had  overlooked  certain  material  considera- 
tions. The  balance  of  convenience  in  this  case  was 
in  favour  of  the  Defendant  Company  being  allowed 
to  continue  the  mining  operations.  The  loss  caused 
to  the  Company  by  stoppage  would  be  out  of  all 
proportion  to  the  loss  apprehended  by  the  plaint- 
iffs, specially  as  the  plaintiffs  (of  whose  title  there 
was  no  evidence)  would,  if  successful,  be  able  to 
recover  damages  from  the  Company,  which  was  a 
substantial  one  and  which  did  not  enter  as  a  mere 
wanton  trespasser.  Moreover,  it  appeared  that  the 
plaintiffs  stood  by  for  a  considerable  time  whilst 
the  Defendant  Company  was  spending  a  large 
amount  of  money  over  the  works  sought  to  be 
stopped.  This  is  a  circumstance  of  considerable 
importance  in  dealing  with  an  application  for 
injunction,  especially  in  the  case  of  a  mining  Com- 
pany. Singaban  Coal  Syndicate  v.  Indra 
Nath  Chatterjbb  (1906)  10  C.  "W.  TS,  178 

3.  DISOBEDIENCE  OF  ORDER  FOR 
INJUNCTION. 

1  Remedy     for     disobedience 

ot  order — Contempt  of  Court.    The  proper  remedy 


INJUNCTION— concJd. 

3.  DISOBEDIENCE    OF     ORDER    FOR     IN- 
JUNCiriON— concZti. 

for  disobedience  of  an  order  of  injunction  passed  by 
a  Civil  Court  is  committal  for  contempt.  In  the 
tmUer  of  the  petition  of  Chandrakanta  De 

I.  L.  R.  6  Calc.  445  :  7  C.  L.  R.  350 


2. Perpetual  in- 
junction— Disobedience  to  order — Contempt  of  Court 
— Second  suit  for  injunction — Res  judicata — Act 
XV  of  1877 '{Indian  Limitation  Act),  Sch.  II,  Art 
179 — Limitation.  Where  a  plaintiff  has  once  sued 
for  and  obt<iined  a  perpetual  injunction  directing 
the  defendant  to  refrain  from  certain  acts,  it  is  not 
necessary  for  the  plaintiff,  if  in  future  the  defend- 
ant ignores  such  injunction,  to  sue  again  for  a 
similar  relief ;  in  fact,  such  a  suit  would  be  barred 
by  the  principle  of  res  judicata.  When  a  Court 
issues  an  order  to  a  party  in  a  suit  for  abstention 
from  any  particular  act,  and  when  the  person  to 
whom  the  order  has  been  issued  disobeys  that 
order,  he  is  guilty  of  contempt  of  Court,  and  the 
Court  can  take  proceedings  to  enforce  its  authority, 
notwithstanding  anything  contained  in  Art.  179 
of  the  second  Schedule  to  the  Indian  Limitation 
Act,  1877.     Ram  Saran  v.  Chatar  Singh  (1901) 

I.  L.  R.  23  All.  465 


4.  REFUSAL  OF  INJUNCTION. 

-  Execution — Decree  restraining  defend- 

ant in  user  of  land — Sale  of  land  in  execution  of 
another  decree-^Piirchaser  at  such  sale  in  posses^ 
aion — No  execution  granted  of  former  decree.  The 
plaintiff  obtained  a  decree  restraining  the  defend- 
ant in  his  user  of  certain  land,  and  applied  for 
execution.  Meanwhile  the  land  had  been  sold 
in  execution  of  another  decree  against  the  defend- 
ant, and  the  purchaser  at  the  (k)urt-sale  obtain- 
ed possession.  The  plaintiff  thereupon  applied 
that  the  purchaser  should  be  made  a  party  to 
the  execution  proceedings  and  that  execution 
should  go  agiinst  him  as  well  a?  against  the 
defendant.  Held,  that  no  order  for  execution 
could  be  made.  It  could  not  go  against  the 
defendant,  as  all  his  interest  in  the  land  had  been 
sold  in  execution  of  a  decree  ;  and  it  could  not 
go  against  the  purchaser,  as  an  injunction  does  not 
run  with  the  land.  Dahyabhai  v.  Bapalal 
(1901)  .         .         .      I.  L.  R  26  Bom.  140 


INJURY. 


See   Criminal   Intimidation. 

I.  L.  R.  80  Calc.  418 

See  Damages — Suits  for  Damages — 
Tort. 

See  Sale  in  Execution  of  Decree — 
Setting  aside  Sale — Substantial 
Injury. 
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anticipation  of— 


See  Declabatory  Decree,  Suit  for — 
Declaration   of   Title. 

6  B.  L.  H.  154 

2  N.  W.  182 

11  W.  B.  285 

See  Declaratory  Decree,  Suit  for — 
Suits  concerning  Documents. 

I  L.  R.  1  All.  622 

See   Injunction — Under   Civil   Proce- 
DURE  Code      .         .  14  B.  L-  R.  352 

by  dogs,  Tvrithout  provocation — 

See  Damages,  Suit  for. 

I.  L.  K.  36  Calc.  1021 

—  or     obstruction    to     rights     of 


property — 

See  Injunction — Special  Cases — Ob- 
struction OR  Injury  to  Rights  of 
Property. 

See  Right  of  Suit — Injury  to  Enjoy- 
MENT  OF  Property. 

inland  Navigation — 


See  Marine  Insurance. 

I.  L.  R.  36  Calc.  516 

INN-KEEPER. 

See  Hotel- keeper  and  Guest. 

INQUIRY. 

See  Further  Inquiry. 
See  Police  Inquiry. 

before     granting    certificate    to 


I 


collect  debts- 

See  Succession  Certificate  Act  (VII  of 
1889),  s.  7      .         .     5  C.  W.  N.  494 

. into  cause  of  death — 

See  Criminal   Procedure  Codes,  s.  176 
(1872,  s.  135)    .  I.  L.  R.  3  Calc.  742 

judicial  or  administrative— 

See  Sanction  for  Prosecution — Where 
Sanction  is  necessary. 

I.  L.  R.  12  Bom.  36 

as  to  value    of  property,    before 

granting  probate  or  letters    of  adminis- 
tration— 

See    Court- fees    Act    (VII    of    1870), 
S.19H    .         .         .     6C.  W.N".  898 

INSANITY. 

See  Charge  to  Jury — Special  Cases — 
Unsoundness  of  Mind. 

19  W.  R.  Cr.  26 

See  Hindu  Law — Husband  and  Wife. 

I.  L.  R.  13  All.  126 


INSANITY— confi. 


Law — Inheritance — Di- 
ExcLusioN  from,  and 
of,     Inheritancb — In- 


See     Hindu 
vesting    of. 
Forfeiture 

SANITY. 

See  Idiotcy. 
See  Lunatic. 

See  Mahomedan  Law — Inheritance. 

2  B.  L.  R.  A.  C.  806 
See  Malabar  Law — Inheritance 

I.  L.  R  14  Mad.  289 


of  judgment-debtor — 


See  Sale  in  Execution  of  Decree — Set- 
ting ASIDE  Sale — iRREorLARirv. 

I.  L.  R.  19  Mad.  219 

Death     caused    by    insane 


person.  Unsoundness  of  mind  as  absolving  a  man 
from  the  consequences  of  death  caused  by  him 
observed  upon.  Qdeen  v.  Nobin  Chundeb 
Banerjee 

13  B.  L  R.  Ap  20  :  20  W.  R.  Cr.  70 

2. Unsoundness  of  mind,  test 

of — Knowledge  of  wrong-doing.  The  tests  to  deter- 
mine whether  a  person  ho  has  committed  an  act 
which  is  charged  against  him  as  an  offence  was  of 
sound  mind  at  the  time  of  its  commission  is  whether 
he  knew  that  he  was  doing  wrong.  Queen  v.  Jooo 
Mohun  Mala        .         .         .       24  W.  R.  Cr.  6 


3.  - 


Penal       Code    a. 


84 — Plea  of  insanity  in  criminal  cases — Legal  test  of 
responsibility  in  cases  of  alleged  unsoundness  of 
mind.  S.  84  of  the  Penal  Code  (Act  XLV  of  I860) 
lays  down  the  legal  test  of  responsibility  in  cases 
of  alleged  unsoundness  of  mind.  It  is  by  this  test, 
as  distinguished  from  the  medical  test,  that  the 
criminality  of  an  act  is  to  be  determined.  The 
accused  killed  his  t^\o  young  children  with  a  hatchet. 
The  reason  given  for  the  crime  was  that,  while  he 
was  laid  up  with  fever,  the  crying  of  the  children 
annoyed  him.  It  was  alleged  that  the  fever  had 
made  him  irritable  and  sensitive  to  sound,  but  it 
did  not  appear  that  he  was  delirious  at  the  time  of 
perpetrating  the  crime.  There  was  no  attempt  at 
concealment,  and  the  accused  made  a  full  confes- 
sion. Held,  that,  as  the  accused  was  conscious  of 
the  nature  of  his  act,  he  must  be  presumed  to 
have  been  conscious  of  its  criminality.  He  was 
therefore  guilty  of  murder.  Queen- Empress  v. 
Lakshman  Dagdu  .  .  I.  L-  R.  10  Bom.  512 
4.  Penal    Code  (Act 


XLV  of  1860),  8.  84.  Where  the  unsoundness  of 
mind  deposed  to  was  not  such  as  would  make  th« 
accused  incapable  of  knowing  the  nature  of  the  act 
or  that  he  was  doing  what  was  contrary  to  law,  it 
was  held  to  be  insufficient  to  exonerate  him  from 
responsibility  for  crime  under  s.  84  of  the  Penal 
Code.     Queen- Empress  v.  Razai  Ml4 

I.  L  R  22  Caio.  817 

5. Penal    Code  (Act 

XLV  of  1860),  s.  84— Legal  test  of  criminal  liability. 
A  person  subject  to  insane  impulses,  but  whose 
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cognitive  faculties  appear  to  be  unimpaired,  is 
not  by  virtue  of  s.  84  of  the  Indian  Penal  Code 
exempt  from  criminal  liability.  Semble :  In  ex- 
treme cases  it  is  difficult  to  say  that  the  cognitive 
faculties  are  not  affected  when  the  will  and 
the  emotions  are  affected.  It  may  therefore  be 
said  that,  under  the  provisions  of  s.  84  of  the  Penal 
Code,  exemption  from  criminal  liability  by  reason 
of  unsoundness  of  mind  extends  as  well  to  cases 
where  insanity  affects  the  offender's  will  and 
emotions  as  to  those  where  it  affects  his  cognitive 
faculties.  Queen- Em'press  v.  Lakshman  Dagdu, 
I.  L.  R.  10  Bom.  512;  Queen- Empress  v.  Ven- 
katashami,  I.  L.  R.  12  Mad.  459 ;  and  Queen- 
Empress  V.  Razai  Mia,  I.  L.  R.  22  Cede.  817, 
followed.  Queen- Empress  v.  Kadeb  Nasyer 
Shah         .         .         .         I.  L.  R.  23  Calc.  604 

6. Question  of  sanity  of  pri- 
soner on  criminal  trial — Procedure.  If 
the  Court  entertains  doubt  as  to  the  sanity  of  a 
prisoner,  the  fact  of  such  insanity  should  be  put  in 
issue  and  tried.    Reg.  v.  Hira  Panja    1  Bom,  33 


7. 


Criminal    Proce- 


dure Code,  1861,  ss.  389,  390,  394.  A  prisoner  who 
is  insane  and  unaccountable  for  his  actions,  and 
therefore  incapable  of  making  his  defence,  instead 
of  being  tried,  should  be  dealt  with  according  to  ss. 
389  and  390,  Code  of  Criminal  Procedure.  Queen 
V.  Kalai  .         .         .         .  3  W.  R.  Cr.  57 

Queen  v.  Saha  Mahomed     .      3  W.  R.  Cr.  70 

Queen  v.   Noorkhan  Chowdhry 

I  W.  R.  Cr.  11 

Queen  v.  Mustafa      .         .       1  W.  R.  Cr.  16 

Now   under  ss.  464-475  of  the  Criminal  Proce- 
dure Code  of  1898. 


8. 


Criminal 


Proce- 

312 — Examination   of 

A  Magistrate 


dure  Code,  1861,  ss.  391, 
medical  officer — Proof  of  insanity. 
rightly  commits  for  trial  at  the  Sessions  a  prisoner 
charged  with  murder,  whom  he  finds  to  be  sane  at 
the  time  of  the  preliminary  investigation,  although 
he  was  insane  when  he  committed  the  act.  When  a 
prisoner  is  found  to  be  insane  at  the  time  of  his 
trial,  the  proi^er  procedure  applicable  to  his  case  is 
that  prescribed  by  ss.  391  and  392  of  the  Code 
of  Criminal  Procedure.  A  mere  written  certificate 
of  a  medical  officer  that  a  prisoner  is  of  unsound 
mind  and  incapable  of  making  his  defence  is  not 
sufficient  evidence  of  the  prisoner's  insanity.  The 
medical  officer  should  be  called  as  a  witness  and 
be  personally  and  carefully  examined.  Queen  v. 
Ram  Rutton  Doss  .         .         .  9  W.  R.  Cr.  23 


8. 


Criminal    Proce- 


dure Code,  1872,  ss.  425,  232^Trial  of  fact  of  un- 
soundness of  mind.  Where  on  the  trial  of  a  prisoner 
by  a  Sessions  Judge  the  Judge,  entertaining  some 
doubt  as  to  the  prisoner's  sanity,  took  the  evidence 
of  the  Civil  Surgeon,  and  himself  decided  that  the 
prisoner  was  of  sound  mind  and  capable  of  making 
his  defence,  whereupon  the  trial  proceeded  and  the 
prisoner  was  convicted  : — Held,  that  the  conviction 


INSANITY— conW. 

must  be  set  aside  and  a  new  trial  directed  reading 
ss.  232  and  425  of  the  Criminal  Procedure  Code 
together.  The  preliminary  issue  of  soundness  of 
mind  or  otherwise  ought  to  have  been  tried  by  the 
jury,  and  not  by  the  Judge  personally.  Queen  v. 
Bheekoo  Kalwar 

10  B.  L.  R.  Ap.  10  :  19  W.  R.  Cr.  15 


10. 


Acquittal — Pro^ 


cedure.  Where  a  prisoner  was  declared  bythe  Civil 
Surgeon  to  be  insane  at  the  time  he  was  called  on 
to  make  his  defence,  it  was  Jield  that  it  was  irregular 
to  acquit  him;  proceedings  should  have  been  stayed 
and  the  prisoner  detained,  pending  the  orders  of 
Government.  In  the  matter  of  Romon  Audhee- 
kareb 10  W.  Cr.  37 


IL 


Crimirud  Proce- 


dure Code,  1861,  s.  393.  Case  in  which  the  prisoner^, 
notwithstanding  that  he  had  been  convicted  by  the 
Sessions  Judge,  was  acquitted  by  the  High  Court  on 
the  ground  of  insanity  under  s.  393  of  the  Code 
of  Criminal  Procedure,  and  directed  to  be  kept  in 
safe  custody,  pending  the  orders  of  the  Local  Gov- 
ernment to  be  applied  for  by  the  Judge.  Queen  v. 
PuRsoRAM  Doss  .         .         7  W.  R.  Cr.  42 


12. 


Imbecile — Inabil- 


ity to  understand  proceedings — Code  of  Crimi- 
nal Procedure  (X  of  1872),  ss.  186  and  423.  The 
provisions  of  s.  186  of  the  Code  of  Criminal  Proce- 
dure do  not  apply  to  a  person  who  is  of  unsound 
mind  ;  they  apply  to  persons  who  are  unable  to 
understand  the  proceedings  from  deafness,  or 
dumbness,  or  ignorance  of  the  language  of  the  coun- 
try, or  other  similar  cause.  But  where  the  inability 
to  understand  the  proceedings  is  due  to  unsoundness 
of  mind,  the  procedure  provided  in  Ch.  XXXI  of 
the  Code  musr  be  followed.  Where  a  Magistrate 
found  that  an  accused  person  convicted  of  theft  was 
an  imbecile  and  consequently  unable  to  understand 
the  proceedings,  but  that  he  was  not  of  unsound 
mind,  the  High  Court  held  that  this  distinction  was 
without  a  difference,  and,  under  s.  297  of  the  Code,, 
annulled  the  conviction,  and,  declaring  the  accused 
to  be  of  unsound  mind,  directed  that  he  should  bo 
released  on  sufficient  security  being  given  that  he 
would  be  properly  taken  care  of,  and  prevented 
from  doing  injury  to  himself  or  any  other  person 
and  for  his  appearance  when  required  ;  and  that,  in 
default  of  such  security  being  given,  the  case  should 
be  reported  to  Government.     Empress  v.  Husen 

I.  L.  R.  5  Bom.  262. 


13. 


Perud     Cede,    s. 


84 — Confession  by  ganja- smoker  of  murder  of  wife. 
The  accused,  who  was  a  habitual  ganja-smoker, 
was  charged  with  the  murder  of  his  wife  and 
infant  son.  In  his  confession  he  stated  that  he 
had  killed  his  wife  because  she  quarrelled  with  hira 
and  objected  to  go  to  another  village  where  ho 
proposed  a  change  of  home  on  account  of  their 
poverty :  he  adhered  to  this  statement  when 
placed  for  trial  before  the  Court  of  Session.  The 
High  Court  held,  that  this  was  not  a  plea  of  guilty 
on  the  charge  of  murder,  but  an  allegation  o£ 
sudden  provocation,  and  he  ought  to  have  been  put 
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on  his  trial  in  order  that  the  Court  might  ascertain 
whether  the  provocation  was  grave  and  sudden 
enough  to  prevent  the  offence  from  amounting  to 
murder.  Held  {per  BiHBWOOit&nd  J  ab.this'E,  J  J.), 
that,  unless  the  accused's  habit  of  smoking  ganja 
had  induced  in  him  such  a  diseased  state  of  mind 
as  to  make  him  incapable  of  knowing  the  nature  of 
his  act  or  its  criminality,  s.  84  of  the  Penal  Code 
did  not  apply  in  his  favour.  Queen- Empress  v. 
Sakhaeam         .         .         I.  L.  R.  14  Bom.  564 


14. 


Penal  Code,  s.  84 


Plea   of   insanity   in  criminal   cases — Legal   test 

of  responsibility  in  cases  of  alleged  unsoundness  of 
mind.     The  accused  stabbed  a  child  (his  brother's 
wife)  with  a  sword  and  killed  her.     He  was  charged 
with  murder,  and  a  plea  of  insanity  was  set  up  at 
the  trial.     No  motive  could  be  assigned  for  his 
attack  on  the  child,  in  which  he  persisted  in  the 
presence  of  other  persons  ;  and  it  appeared  that  he 
had  been  in  the  habit  of  treating  the  child  kindly 
and  affectionately.     He  was  suffering  from  fever 
and  want  of  food  at  the  time,  and  the  medical 
evidence  showed  it  was  possible  that  the  act  was 
committed   under  a   sudden  attack  of  homicidal 
mania.     It  was  in  evidence  that  he  had  abused  some 
of  his  relations  a  short  time  before, — the  abuse  being 
probably  due  to  irritability  of  mind  caused  by  fever. 
He  confessed  the  crime  to  the  village  Magistrate  and 
answered  questions  put  to  him  rationally,  but  before 
the  committing  Magistrate  and  the  Sessions  Judge 
he  denied  that  he  had  killed  the  child.     He  was  con- 
victed of  murder.     Held,  that,  as  the  accused  was 
not  proved  to  have  been  by  reason  of  unsoundness 
of  mind  incapable  of  knowing  the  nature  of  his  act 
or  that  he  was  doing  what  was  wrong  or  contrary  to 
law,  the  conviction  was  right.     Queen-Empress  v. 
Lakshman  Dagdu,  I.  L.  R.  10  Bom.  512,  approved. 
Queen- Empress  v.  Venkatashami 

I.  L.  B.  12  Mad.  459 


Jurisdiction     of   Criminal 

Courts — Criminal  Procedure    Code    {X  of  1872), 


15. 


ss.  426,  432.  The  authority  of  the  Criminal  Courts 
over  an  accused,  declared  under  s.  426  of  the  Crimi- 
nal Procedure  Code  to  be  of  unsound  mind,  ceases 
after  the  transmission  of  such  accused  to  the  place 
of  safe  custody  appointed  by  the  Local  Govern- 
ment, and  such  authority  can  only  be  revived  under 
the  circumstances  mentioned  in  s.  432.  Empress 
V.  Joy  Hari  Kor     .         .      I.  L.  B.  2  Calc.  356 

10.  , Insane  delusion — Unsoundness 

of  mind— Criminal  liability,  test  of— Penal  Code  {Act 
XLV  of  1860),  s.  84.  Whether  a  person  who,  under 
an  insane  delusion  as  to  the  existing  facts,  commits 
an  offence  in  consequence  thereof,  is  to  be  therefore 
excused,  depends  on  the  nature  of  the  delusion.  If 
he  labours  under  a  partial  delusion  only,  and  is  not 
in  other  respects  insane,  he  must  be  considered  in 
the  same  situation  as  to  responsibility  as  if  the  facts, 
with  respect  to  which  the  delusion  exists,  were  real. 
The  accused  was  convicted  of  having  murdered  his 
brother-in-law,  a  lad  8  years  old.  In  his  confession 
to  the  Magistrate  the  accused  stated  that  he  had 
seen  the  deceased   arrange   a  clandestine  meeting 


INSANITY— concld. 

between  his  wife  and  a  young  man,  whom  he- 
actually  saw  enter  his  wife  s  room  some  time  before 
midnight  and  again  leave  it  after  a  considerable 
interval,  and  that  in  consequence  of  what  he  saw  he 
had  not  a  wink  of  sleep  that  night  and  was  devoid 
of  his  senses  at  the  time  he  killed  the  deceased. 
Held,  that  there  was  no  doubt  the  accused  did  ac- 
tually believe  he  had  ocular  proof  of  his  wife's  in- 
fidelity, and  that,  if  he  had  acted  under  the  im- 
mediate influence  of  such  a  delusion,  the  estimate 
of  his  guilt  must  be  made  upon  the  basis  of  the  actual 
existence  of  the  facts  in  regard  to  which  the  delusion 
existed,  and  had  the  accused  acted  under  the  im- 
mediate influence  of  such  provocation  his  guilt 
would  have  been  greatly  reduced  ;  but,  as  he  did  not 
do  so,  his  offence  was  murder  under  s.  302  of  the 
Penal  Code,  nor  was  there  any  ground  for  the  appli- 
cation of  s.  84  of  that  Code.  Ghatu  Pramanik  v. 
King-Emperor  (1901)    .      I.  L.  B.  28  Calc.  eia 

B.C.  5  C.  W.  N.  665 

17.    Unsoundness   of 

mind — Delusion — Knowledge  of  the  nature  of  the  ad 
—Penal  Code  {Act  XLV  of  I860),  s.  84.  Where  the 
accused  cut  his  wife's  throat  without  any  rational 
motive,  and  was  captured  at  once  without  any  at- 
tempt on  his  part  to  escape  or  offer  resistance,  and 
the  evidence  showed  that  before  the  commission  of 
the  offence  he  suffered  from  a  failure  of  reasoning 
powers,  and  also  that  he  entertained  delusions  as  to 
dangers  which  threatened  his  wife  :  Held,  that 
the  facts  proved  unsoundness  of  mind  which  pre- 
vented the  accused  from  knowing  the  nature  of 
his  act,  and  that  s.  84  of  the  Penal  Code  applied. 
DiL  Gazi  v.  Emperor  (1907) 

I.  li.  B.  34  Calc.  68 


18. 


Voluntary     drunkenness — 


Murder —  Unsoundness  of  mind — Disease  brought  on 
by  voluntary  drunkenness — Criminal  liability — PtnaX 
Code  {Act  XLV  of  1860),  ss.  84,  85  and  302.  Under 
s.  84  of  the  Penal  Code,  unsoundness  of  mind,  pro- 
ducing incapacity  to  know  the  nature  of  the  act 
committed  or  that  it  is  wrong  or  contrary  to  law,  is 
a  defence  to  a  criminal  charge  ;  but,  by  s.  85  of  that 
Code,  such  incapacity  is  no  defence,  if  produced  by 
voluntary  drunkenness.  If,  however,  voluntary 
drunkenness  causes  a  disease  which  produces  such 
incapacity,  then  s.  84  applies,  though  the  disease 
may  be  of  a  temporary  nature.  Emperob  w. 
Bheleka  Aham  (1902) 

I.  L.  B.  29  Calc.  493 :  s.c.  6  C.  W.  N.  506 
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I.  L.  R.  12  Mad.  472 
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I.  L.  R.  15  All.  183 

I.  L.  R.  16  All.  234 

See  Order  in  Insolvency. 

I.  L.  R.  23  All.  56 

See  Order  refusing  Application  to  be 
declared  Insolvent. 

I.  L.  R.  27  Bom.  604 

See  Civil  Procedure  Code,  1882,  s.  336. 
I.  L.  R.  29  All.  466 

See  Claim  to  attached  Property. 

I.  L.  R.  9  All.  232 

See  Debtor  and  Creditor. 

3  Agra  104  ;  321 

I.  L.  R.  20  Bom.  636 

I.  L.  R.  16  Mad.  85 

See  Foreign  Court,  Judgment  of. 

I.  L.  R.  23  Mad.  458 

See  Insolvency  Acts. 

See  Interest — Miscellaneous  Cases — 
Insolvency  Proceedings. 

14  Moo.  I.  A.  209 
10  C.  W.  N.  884 

See  Limitation  Act  (XV  of  1877),  Sen. 
II,  Art.  179      .    I.  L.  R.  28  All.  387 

See  Pre-emption     .      I.  L.  R.  27  All.  1 

See  Right   of  Suit — Insolvency. 

I.  L.  R.  16  Bom.  452 

See  SMAiJi  Cause  Court,  Mofussil — 
Practice  and  Procedure — Miscella- 
neous Cases    .  I.  L.  R.  2  Bom.  641 

See   Small   Cause   Court,    Presidency 
Towns — Jurisdiction — Insolvency. 
I.  Ii.  R.  6  Mad.  480 

effect  of  insolvency  proceedings 


in  French  territory — 

See  Jurisdiction — Causes  of  Juris- 
diction— Cause  of  Action — Principal 
AND  Agent  .     I.  L.  R.  26  Mad.  544 

of  plaintiflF— 

See  Decree — Alteration  or  Amend- 
ment OF  Decree. 

I.  Ii.  B.  16  Bom.  404 
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order  in,  Appeal  from — 

See  District  Judge,   jurisdiction  of. 
I.  L.  R.  17  Mad.  377 

—   proceedings  — 

See  Costs — Taxation  of  Costs. 

I.  L.  R.  24  Calc.  891 

proceedings  under  Civil  Proce- 


dure Code — 

See  Civil  Procedure  Code,  1882,  s.  357. 
I.  L.  R.  19  All.  144 

See  Deed — Construction. 

I.  L.  R.  20  Bom.  310 

See  Receiver  .    I.  L.  R.  15  Mad.  233 

setting  aside  adjudication. — 

^ee  Civil  Procedure  Code,  1882,  s.  232. 
4  C.  W.  N.  785 


1.  CASES  UNDER  ACT  XXVIII  OF  1865. 

1.  Order  for  winding  up  estate 

— Effect  of  an  execution  proceeding — Leave  to  proceed 
— Laches — Right  of  assignees  and  creditors.  An 
order  made  under  Act  XXVIII  of  1865  for  the 
winding-up  of  the  estate  of  a  trader  not  only  stayed 
the  further  prosecuton  of  suits,  etc.,  against  him,  but 
also  prevented  the  completion  of  an  execution 
against  his  immoveable  or  ordinary  moveable  pro- 
perty, if  such  execution  had  not  been  consummated 
by  seizure  and  sale  before  the  filing  in  Court 
of  the  resolution  passed  at  the  meeting  of  the  credi- 
tors, unless  the  leave  of  the  Court  be  given  to  the 
execution-creditor  to  proceed  notwithstanding 
the  winding-up  order.  Such  leave  was  not  to  be 
given  except  upon  special  grounds.  Laches 
of  the  execution-creditor  was  an  obstacle  to  his 
obtaining  such  leave.  Under  the  Insolvent  Debtors 
Act  (1  &  2  Vict.,  c.  110,  English  Repealed  Act ;  11 
&  12  Vict.,  c.  21,  India),  the  mere  delivery  of  the 
writ  of  /?.  fa.  to  the  sherifE  or  his  deputy  for  execu- 
tion boimd  the  goods  as  against  the  assignees  in 
insolvency,  subject  to  the  right  of  the  execution- 
creditor  to  have  satisfaction  of  his  debt  by  sale. 
But  in  bankruptcy  the  law  is  otherwise.  The 
execution  must  be  levied  by  seizure  and  sale  before 
the  date  of  the  fiat  or  the  filing  of  the  petition  for 
adjudication  ;  otherwise  the  execution -creditor  is 
entitled  only  to  a  rateable  part  of  his  debt  with  the 
other  creditors.  Financial  Association  of  India 
and  China  v.  Pranjivandas  Harjivandas 

3  Bom.  O.  C.  25 

2. Claims  proveable  under  Act 

XXVIII  of  1865  —Claim  against  directors  of  joitU 
stock  company.  A  claim  against  the  directors  of  a 
joint  stock  company  to  make  good  funds  of  the 
company  expended  by  them  on  behalf  of  the  com- 
pany, in  transactions  that  the  company  was  forbid- 
den by  its  articles  of  association  to  engage  in,  was 
proveable  under  Act  XXVIII  of  1865.  Liquida- 
tors OF  the  Indian  Peninsular,  London  and 
China  Bank  v.  Scott      .      5  Bom.  O.  C.  167 
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1.  CASES  UNDER  ACT  XXVIII  OF  1865 
— concld. 

3.  Liability  of  trader  for  calls 

on  ah&rea— Act  XXVIII  of  1865,  s.  24— Wind- 
ing-up order — Discharge.  An  insolvent  trader,  who 
has  obtained  his  discharge  under  s.  24  of  Act 
XXVIII  of  1865,  is  not  liable  for  calls  made,  after 
he  has  obtained  his  discharge,  in  respect  of  shares 
held  by  him  in  a  joint  stock  company,  when  the 
order  for  the  winding-up  of  such  company  has  been 
made  prior  to  the  time  of  the  insolvent  trader 
obtaining  his  discharge.  In  re  Mercantile 
Credit  and  Financial  Association.  Pttnnett  v. 
VinayakPandfrang        .  .        9  Bom.  27 

2.  CLAIMS  OF  ATTACHING  CREDITORS  AND 
OFFICIAL  ASSIGNEE. 


1. 


Mortgage 


by  insolvent — 
Priority — Rights  of  mortgagee — Official  Assignee. 
A  mortgage  executed  by  an  insolvent  (who  has  not 
obtained  a  cei-tificate  and  discharge)  is  subject 
to  the  lien  of  the  mortgagee  in  priority  to  the  claim 
of  the  Official  Assignee  under  the  insolvency. 
Keeakoose  v.  Brooks      .        4  W.  B.  P.  C.  62 

8  Moo.  I.  A.  339 

2.  Attachment  by  decree-hold- 
er— Priority —  Vesting  order.  An  attachment  made 
by  a  decree-holder  prior  to  a  vesting  order  in 
favour  of  the  Official  Assignee  must  have  preference 
to  the  claim  of  the  Official  Assignee.  Shew  Narain 
Singh  v.  Miller     .         .         .        17  W.  B.  234 

3 Attachment  before  judgment 

— Adjudication  of  insolvency  subsequent  to  decree. 
P,  having  attached  R  M's  property  and  obtained 
a  decree  against  him,  subseqiicntly  had  him  adjudi- 
cated an  insolvent.  The  Court  ruled  that  the 
attachment  was  unaffected  by  the  adjudication. 
In  re  Ramcomye  Mitteb       .    Bourke  O.  C.  149 

4. Subsequent  in- 
solvency— Priority  of  Official  Assignee.  Where  an 
attachment  previous  to  decree  had  been  obtained 
against  the  property  of  the  defendants,  it  was  held 
that  attachment  did  not  give  to  the  plaintiff  any 
licence  in  respect  of  the  property  attached  as 
against  the  assignee  of  the  defendants,  notwith- 
standing their  insolvency  having  occurred  after 
the  plaintiff  had  obtained  his  order  attaching  the 
property.     Pettjmber  Mundle  v.  Cochrane 

1  Ind.  Jur.  N.  S.  11 :  Bourke  O.  C.  339 

5. Vesting  order,  effect 

of,  on  attached  property.  An  attachment  of  pro- 
perty before  judgment  places  it  in  the  custody  of 
the  law,  but  does  not  alter  the  propei-ty  in  it.  An 
order,  therefore,  vesting  the  property  of  an  insolvent 
in  the  Official  Assignee  vests  in  that  officer  property 
of  the  insolvent  which  has  been  so  attached. 
In  the  matter  c/  GocooL  Dass  Soonderjee.  Petum- 
ber  Mitndle  v.  Gocool  Dass  Soonderjee 

1  Ind.  Jur.  N.  S.  327  :  Bourke  O.  C.  240 
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2.  CLAIMS     OF     ATTACHING     CREDITORS 
AND  OFFICIAL  ASSIGNEE— conii. 

before  decree  under  Act  VIII  of  1859,  s.  83.  On 
the  11th  of  May  the  plaintiff  obtained  a  decree  in 
the  suit  against  the  person  whose  property  had  been 
attached.  On  the  same  day  the  judgment-debtor 
filed  his  petition  in  insolvency,  and  the  usual  vesting 
order  was  made.  Held,  in  the  Court  below,  that 
the  Official  Assignee  was  entitled  to  the  goods,  not- 
withstanding the  attachment  before  decree  followed 
by  the  decree.  Held,  on  appeal,  property  attached 
before  decree  passes  to  the  Official  Assignee  under 
an  insolvency  where  the  adjudication  and  vesting 
order  are  obtained  after  decree,  and  where  the 
attaching  creditor  has  not  proceeded  to  seU.  Stmble  : 
The  Official  Assignee  has  priority  over  the  execu- 
tion-creditor, imless  the  latter  has  actually  sold 
under  the  attachment,  and  received  the  prooeeda 
from  the  officer  of  the  Court.  Ra&ipebsattd  Roy 
V.  Callachand  Dass  1  Ind.  Jur.  N.  S.  325  and 

on  appeal  Id.  373 

7 


6,     . Effect    of  vesting 

order — Priority.     Certain    property    was   attached 


— ^   Vesting     order — 

Priority  of  Official  Assignee.  The  title  of  the 
Official  Assignee  of  an  insolvent  under  11  &  12  Vict., 
c.  21  (the  Insolvent  Act),  is  preferable  to  that  of  a 
creditor  of  the  insolvent  who  before  the  vesting 
order  has  obtained  an  order  for  attachment  before 
judgment  under  ss.  83  and  84  of  the^Civil  Procedure 
Code,  1859,  in  respect  of  the  property  comprised 
in  such  attachment.  The  effect  of  attachment 
before  judgment  is  to  secure  that  the  property 
attached  shall  be  forthcoming  at  the  time  of  pro- 
nouncing the  decree  to  abide  whatever  order  the 
Court  shall  make  upon  it.  A  vesting  order  in  in- 
solvency is  in  effect  an  assignment  in  trust  for  the 
benefit  of  creditors,  and  is  paramount  to  the  right 
of  an  attachment  before  the  judgment-creditor, 
as  it  is  more  equitable  that  property  under  the 
control  of  the  Court  should  be  appUed  for  the 
benefit  of  all  the  creditors  than  for  the  exclusive 
advantage  of  one.    Java  Ramji  v.  Jadavji  Natua 

1  Bom.  224 

Sava     Ramji    v.    Jadavji    Nathu.    Er  parte 
Gamble        .         .      2  Bom.  165  :  2nd  Ed.  14* 

8.  Priority  of  Ofi- 

cial     Assignee.      Where     moveable     property   of 
defendants  in  certain  suits  in  Civil  Courts  in  the 
mofussil  had  been  attached  before  judgment  under 
ss.  83  and  84  of  Act  VIII  of  1859,  and  so  continued 
until  decrees  and  orders  for  execution  had  been  made 
in  those  suits,  and  warrants  for  such  execution  had 
been  lodged  with  the  Nazir  of  the  Court : — Held, 
that  those  warrants  at  the  latest,  on  their  delivery 
to  the  Nazir,  bound  the  property  without  re-seixuro 
by  him  ;  and  that  accordingly  the  execution-credi- 
tors were  entitled  to  preference  as  regarded  the  at- 
tached goods  over  the  Official  Assignee,  in  whom 
the  estate  of  the  defendants  had  become  vested  by 
the  orders  of  the  Insolvent    Debtors*    Court    «t 
Bombay,  made  before  sale  by  the  Naxir  of  the 
attached  property,  but  subsequently  to  the  delivenr 
to    him   of    the    warrants   for   execution.    Held, 
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however,  also,  that  mere  attachment  before 
judgment  does  not  so  bind  the  property  attached 
as  to  give  to  the  attaching  creditors  priority  over 
the  OflScial  Assignee,  in  whom  the  estates  of  the 
"defendants  had  been  vested  by  orders  of  the  Insol- 
vent Debtors'  Court  made  subsequently  to  such 
attachment,  but  before  decree  and  warrant  for 
execution.  Doe  d.O'Hanlon  v.  Paliologus,  Mort., 
^23,  observed  upon.     Gamble  v.  Bholagir 

2  Bom.  150  :  2nd  Ed.  147 

0- Prio-ity  of  Offi- 
cial Assignee — Civil  Procedure  Code,  s.  81-— 
Insolvency  Act  {11  dh  12  Vict,  c.  21),  ss.  7  and  49. 
The  plaintiffs  brought  a  suit  against  P  &  Co.  for 
the  recovery  of  a  sum  of  money  with  interest,  and 
on  15th  May  obtained  a  prohibitory  order  for  attach- 
ment before  judgment  under  s.  81  of  Act  VIII 
•of  1859  under  which  they  attached,  on  the  17th  of 
May,  the  right,  title,  and  interest  of  P  <fe  Co.  in  the 
premises  in  which  they  carried  on  business  in  Cal- 
cutta. On  the  20th  of  May,  P  db  Co.  were  adjudi- 
cated insolvents  on  the  petition  of  other  creditors, 
and  the  usual  order  was  made  vesting  their  estate 
and  effects  in  the  Official  Assignee.  On  an  applica- 
tion on  behalf  of  the  Official  Assignee  for  an  order 
releasing  the  property  from  attachment,  the  Court 
ordered  the  prohibitory  order  to  be  set  aside,  and 
the  property  attached  thereunder  to  be  released. 
Bank  of  Bengal  v.  Newton 

12  B.  L.  R.  Ap.  1 


10. 


Vesting  order— r- 


Priority  of  Official  Assignee.  An  attachment  before 
judgment  has  no  effect  against  the  Official  Assignee, 
who  holds  the  property  of  the  judgment-debtors 
under  a  vesting  order  of  Court  made  before  the 
order  for  attachment  was  passed.  Miller  v.  Mon 
MoHUN  Roy 

I.  L.  B.  7  Calc.  218  ;  8  C.  L.  R.  213 


11.    -- 


-  Vesting    order — 


Civil  Procedure  Code,  s.  276^0fficial  Assignee's 
title.  Where  a  vesting  order  has  been  made  under 
11  &  12  Vict.,  c.  21,  8.  7,  after  attachment  and 
before  decree,  the  title  of  the  Official  Assignee  takes 
effect  and  pi-events  the  attaching  creditor  from  ob- 
taining satisfaction  of  his  decree  by  a  sale.  Shib 
Kristo  Shaha  Chowdhnry  v.  Miller,  I.  L.  R.  10  Calc. 
150,  and  Gamhle  v.  Bholagir,  2  Bom.  150,  followed. 
Sadayappa  v.  Ponnama  .      I.  L.  R.  8  Mad.  554 


12. 


Vesting    order — 

Priority  of  claim  of  Official  Assignee.  A  creditor 
attached  before  judgment  certain  of  his  debtor's  pro- 
perty. Between  the  date  of  attachment  and  the 
date  of  the  decree  subsequently  obtained  by  the 
creditor,  the  property  of  the  debtor  became  vested 
in  the  Official  Assignee  under  a  vesting  order.  The 
Official  Assignee  brought  a  suit  to  remove  the  attach- 
ment and  for  an  injunction  restraining  the  sale  of 
the  property.  The  Court  of  first  instance  decreed 
the  suit  in  favour  of  the  Official  Assignee.  On  the 
case  coming  up  before  a  Full  Bench,— ifeW,  per 
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McDoNELL,  Tottenham,  and  Prinsep,  J  J.,  that 
where  there  has  been  an  attachment  prior  to  decree, 
and  the  property  of  a  judgment-debtor  subsequently 
becomes  vested  in  the  Official  Assignee  in  insolvency 
previously  to  the  decree,  the  vesting  order  will 
prevent  such  an  attaching  creditor  from  executing 
his  decree  against  the  property.  Per  Garth,  C.J.y 
and  MiTTER,  J.,  contra,  that  under  the  34th  Chapter 
of  Act  XIV  of  1882,  the  Court  had  no  power  to 
remove  the  attachment  before  judgment  or  stay 
the  sale  at  the  instance  of  the  Official  Assignee. 
Shib  Kristo  Shaha  Chowdhry  v.  Miller 

I.  L.  R.  10  Calc.  160  :  13  C.  L.  R.  433 


13. 


Insolvency  of  de- 


fendant whose  property  has  been  attached  before 
judgment — Right  of  Official  Assignee  to  attached 
property — Practice — Civil  Procedure  Code,  1S82, 
ss.  278,  281,  351,  and  487.  Plaintiffs  filed  a  suit  in  a 
subordinate  Court,  and  attached  before  judgment 
some  moveable  property  of  the  defendant.  Before 
the  hearing  of  the  suit,  the  defendant  filed  a  petition 
in  Bombay  under  the  Insolvency  Act,  and  a  vesting 
order  was  made.  Held,  that  the  Official  Assignee 
was  entitled  by  an  application  to  the  Court,  in  which 
the  suit  was  filed,  to  have  the  attachment  raised 
before  the  defendant  was  declared  an  insolvent. 
Where  a  vesting  order  is  made  after  attachment, 
and  before  decree,  the  title  of  the  Official  Assignee 
takes  effect,  and  prevents  the  attaching  creditor 
from  obtaining  satisfaction  of  his  decree  by  a  sale. 
In  such  a  case,  the  Official  Assignee  can  move  by  an 
ordinary  motion  instead  of  a  regular  suit.  Java  v. 
Jadawji,  1  Bon.  224,  referred  to.  Shib  Kristo  v. 
Miller,  I.  L.  R.^10  Calc.  150,  and  Sadayappa  v. 
Ponnama,  I.  L.  R.  8  Mad.  554,  referred  to  and 
followed.    Turner  v.  Pestonji  Fardunji 

I.  L.  R.  20  Bom.  403 


14. 


Attachment  under  decree — 


Priority  of  Official  Assignee.  Where  money  due  to 
the  judgment-debtor  was  attached  in  the  hands  of 
the  Administrator  (General  in  execution  of  a  decree, 
and  afterwards,  before  any  further  steps  were  taken 
by  the  attaching  creditor,  the  judgment-debtor 
filed  his  schedule  in  the  Court  for  the  Relief 
of  Insolvent  debtors,  and  the  usual  vesting  order 
was  made  : — Held,  that  the  Official  Assignee  had 
priority  over  the  attaching  creditor  under  Act  VIII 
of  1859.     Roy  Chunder  Roy  v.  Bampton 

2  Ind.  Jur.  N.  S.  188 

15.  Priority  of    Offi- 


cial Assignee — Execution-creditor  under  decree  of 
Small  Cause  Court.  On  the  22nd  July  A  brought 
an  action  in  the  Calcutta  Court  of  Small  Causes 
against  the  members  of  the  firm  oi  B  db  Co.,  and 
obtained  judgment  on  the  same  day.  On  the  23rd 
July  property  belonging  to  B  <&  Co.  was  seized  by  a 
bailiff  of  the  Court  in  execution  of  the  decree.  On 
the  26th  July  the  members  of  the  firm  oi  B  db  Co. 
were  adjudicated  insolvents,  and  the  usual  vesting 
order  was  made.  On  the  30th  July  the  Official 
Assignee   gave  notice   to  the   seizing  bailiff  of  his 
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claim  to  the  property  seized..  Held  {per  Norman, 
J.,  on  a  reference  from  the  Small  Cause  Court), 
that  the  Oflficial  Assignee  was  entitled  to  the 
property  in  priority  to  A.  Cochrane  v. 
Gladstone,  Wyllie  &  Co. 

2  Ind.  Jur.  N.  S.  337 

16  . Priority  oj  Offi- 
cial Assignee  as  against  execution-creditor.  The 
Official  Assignee  of  the  Insolvent  Court  is  entitled, 
under  the  vesting  order,  to  possession  of  the  insol- 
vents' estate,  even  when  that  estate  has  been 
attached  in  execution  of  a  decree,  and  an  order 
directing  the  sale  of  it  has  been  passed.  But  if  a 
sale  has  taken  place  before  the  vesting  order,  the 
property  in  the  subject  of  the  attachment  has 
passed  from  the  judgment-debtor  to  the  auction- 
purchaser,  and  the  proceeds  of  the  sale  are 
primarily  charged  with  the  satisfaction  of  the 
decree  or  decrees  in  execution  of  which  the  sale 
has  been  made.     Sarkies  v.  Bundhoo  Baee 

1  N.  W.  Part  6,  81 :  Ed.  1873, 172 

17.  , . Official  Assignee 

Priority.     A  obtained  a  decree  against  B,  and  in 

execution  attached  property  of  B  in  Zillah  Dinage- 
pore  in  January  1868,  which  was  sold  on  the  19th  of 
March.  In  the  meantime  B  had  been  adjudicated 
an  insolvent,  and  the  usual  vesting  order  was  made 
on  March  6th.  Notice  of  this  order  reached  the 
Judge  of  Dinagepore  after  the  sale,  but  before  the 
sale  had  been  confirmed  and  the  proceeds  handed 
over.  Held,  that  the  Official  Assignee  was  entitled 
to  the  proceeds  of  the  .sale.  Indra  Chandra 
DOGAR  V.  Tarachand  Dogar 

2  B.  L.  R.  A.  C.  61 :  10  W.  R.  353 

Indra  Chandra  Dogar    v.   Official  Assignee 

11  W.  R.  100 

18.   - Execution-credi- 

lor — Official  Assignee.  The  property  of  A  was 
attached  under  a  decree  obtained  by  B.  After  the 
attachment,  but  prior  to  the  sale,  A  was  adjudicated 
an  insolvent,  and  the  usual  vesting  order  was  made. 
On  the  following  day  the  agents  of  the  Sheriff,  by  the 
order  of  the  Official  Assignee,  sold  the  property  at- 
tached for  the  recovery  of  the  amount  of  B's  decree, 
etc.,  and  the  proceeds  of  the  sale  Were  handed  over 
by  them  to  the  Official  Assignee.  Subsequently 
the  petition  of  the  insolvent  was  dismissed.  Immedi- 
ately thereupon,  on  the  same  day,  C,  another  execu- 
tion-creditor, attached  the  proceeds  of  sale  in  the 
hands  of  the  Official  Assignee.  B  applied  to  the 
Court  to  order  the  Official  Assignee  to  hand  over 
the  proceeds  to  the  credit  of  his  cause.  On  the 
same  day  A  filed  a  fresh  petition  in  the  Court  for  the 
Relief  of  Insolvent  Debtors,  and  a  second  vesting 
order  was  made.  C  claimed  that  the  proceeds  of 
sale  should  be  handed  over  to  him.  Held,  that  B 
was  entitled  to  have  the  proceeds  paid  to  him. 
Winter  v.  Gartner  .     1  B.  L.  B.  O.  C.  79 
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in  execution  of  decree.  In  execution  of  a  decree  of 
the  Small  Cause  Court,  certain  goods  belonging 
to  the  judgment-debtor,  together  with  a  sum  of 
R227  in  cash,  were  seized  on  the  22nd  November  ; 
and  on  the  30th,  the  R227,  together  with  the 
proceeds  of  sale  of  some  of  the  goods,  were  placed 
to  the  credit  of  the  decree-holder  in  the  books  of  the 
Court.  On  the  25th  November,  the  judgment> 
debtor  was  declared  an  insolvent,  and  by  a  vesting 
order  of  the  same  date  his  estate  was  transferred  to 
the  Official  Assignee.  Held,  that  the  execution  was 
complete  by  the  seizure  of  the  money,  and  the 
Official  Assignee  was  not  entitled  to  the  sum  of 
R227  as  against  the  execution-creditor.  Grish 
Chandra  Roy  v.  Prasanna  Kumar  Chixa 

4  B.  L  R.  O.  C.  94 


20. 


Priority  of  Ofj^. 


19.   , Priority  of    Offi- 
cial Assignee — Vesting  order — Attachment  of  money 


cial  Assignee — Vesting  order — Sale  in  execution  of 
decree — Auction-purchaser.  In  September  1867 
A  obtained  a  decree  against  B,  and  on  12th  January 
1868  caused  a  piece  of  land  to  be  attached  in  execu- 
tion. On  17th  April  1868,  it  was  sold  by  order  of 
the  Zillah  Judge,  and  bought  by  C.  Before  this, 
however,  the  judgment-debtor  B  had  filed  his  peti- 
tion in  the  Insolvent  Court,  and  on  the  6th  March 
1868  a  vesting  order  was  made.  On  24th  July  1868, 
the  Official  Assignee  sold  the  premises  by  the  order 
of  the  Insolvent  Court.  The  purchaser  at  the  last- 
mentioned  sale  now  sued  to  recover  the  property 
from  the  purchaser  at  the  sale  in  execution  of  A^s 
decree.  Held  {per  Couch,  C.J.,  Bayley,  Kemp, 
and  Jackson,  J  J-),  that  the  vesting  order  passed 
the  property  to  the  Official  Assignee,  subject  to  being 
divested  by  a  sale  in  execution  of  the  decree  ;  that 
the  sale  in  execution  by  order  of  the  Zillah  Judge 
was  legal,  notwithstanding  the  vesting  order ;  that 
the  purchaser  at  the  sale  by  order  of  the  Insolvent 
Court  had  no  right  to  recover  it  from  him.  The 
attaching  creditor  had  a  right  to  have  the  attached 
property  sold,  and  the  money  realized  by  the  sale 
paid  to  him.  Per  Phear,  J. — The  jurisdiction  of 
the  Zillah  Judge  to  order  the  sale  was  not  affected 
by  the  vesting  order  ;  but  before  making  the  order 
for  sale,  the  Official  Assignee  should  be  heard  ;  and 
unless  special  reason  be  shown  upon  the  Official 
Assignee's  application,  the  execution  proceedings 
should  be  stayed  or  set  aside.  In  the  present  case 
it  must  be  assumed  that  the  Judge  made  the  order 
for  sale  in  due  course,  and  consequently  that  sale 
operated  to  pass  the  property  out  of  the  hands  of  the 
Official  Assignee  into  those  of  the  auction- pur- 
chaser. Anand  Chandra  Pal  v.  Panchilal 
Surma     .      5  B.  L- R  691 :  14  W.  R.  P.  B.  33 

In  the  same  case  it  was  afterwards  held  by  the 
Division  Bench  that  the  title  of  the  purchaser  at  « 
sale  by  the  Official  Assignee  at  the  insUnce  and  with 
the  concurrence  of  certain  persons  who  held  a  mort- 
gage on  the  property,  dated  30th  September  1866, 
on  which  they  had  obtained  a  decree  for  sale,  did  not 
prevail  over  the  title  of  the  attaching  creditor  at  the 
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sale  in  execution  of  his  decree.     Anand    Chakdra 
Pal  v.  PiTNCHEB  Lal  Soor        .      15  W.  R.  257 


21. 


Exec  idion-cr  edi- 


tor, right  of,  against  Official  Assignee — Payment 
of  jyroceeda  of  sale  into  Court.  A  obtained  a  decree 
against  B  on  15th  August  1870  and  an  order  for 
execution  thereof  on  8th  September.  In  pxu-suance 
of  such  order,  the  Sheriff  attached  certain  property- 
belonging  to  B  ;  and  by  order  of  Court  of  14th  Sep- 
tember the  Sheriff  was  directed  to  sell  the  property 
so  attached,  and  the  sale  was  fixed  for  the  1st  Decem- 
ber. On  30th  November,  B  filed  his  petition  in 
the  Insolvent  Court,  and  the  usual  vesting  order  was 
made.  On  1st  December,  the  property  was  sold  by 
the  Sheriff  under  the  order  of  14th  September,  and 
the  proceeds  were  paid  into  Court.  Held,  that  the 
execution-creditor  was  entitled  as  against  the 
Official  Assignee  to  be  paid  out  of  the  proceeds. 
Aga  Mahomed  Ali  Sheraji  v.  Judah 

7  B.  li.  R.  50  :  17  W.  R.  234  note 


22. 


Bights  created  by  s.  295 


how  affected  by  insolvency  and  vesting 
order — Civil  Procedure  Code  {Act  XIV  of  1S82), 
s.  295— Insolvency  Act  {11  db  12  Vict.,  c.  21),  s. 
49.  An  order  under  s.  295  of  the  Gvil  Procedure 
Code  affects  only  interests  existing  at  the  time.  The 
insolvency  of  the  debtor  introduces  a  new  state  of 
things  from  the  date  of  the  insolvenc}-,  but  as  regards 
sums  accrued  due  prior  to  the  date  of  the  insolvency 
the  order  under  s.  295  creates  rights  which  are  not 
affected  by  the  insolvency.  Soobal  Chander  Law  v. 
Russick  Lall  Milter,  I.  L.  R.  15  Calc.  202,  cited. 
HowATSON  V.  Durrant   .    I.  L-  R  27  Calc.  351 

4  C.  W.  N.  610 


23. 


Partnership — Insolvency      of 


one  partner — Vesting  order — Subsequent  decree  againi>t 
insolvent  and  attachment  of  the  firm  property  in  exe- 
cution— Claim  by  Official  Assignee  to  set  aside 
attachment— Civil  Procedure  Code,  1882,  ss.  278, 283. 
The  defendant  was  the  manager  of  a  joint  Hindu 
family,  consisting  of  himself  and  two  nephews 
carrying  on  a  family  business  in  Bombay,  Madras, 
and  other  places.  In  a  suit  brought  in  the  High 
Court  of  Bombay  against  him  as  manager  of  the 
said  joint  family,  a  decree  was  passed  on  the  11th 
April  1896,  which  was  in  terms  against  the  defendant 
alone.  On  the  same  day  certain  property  in  Bombay 
in  which  (as  found  by  the  Judge)  the  nephews  and 
the  defendant  were  jointly  interested,  was  attached 
in  execution  of  the  decree.  Two  days  previoush', 
however,  viz.,  on  the  9th  April  1896,  the  defendant 
had  been  adjudged  an  insolvent  by  the  Insolvent 
Court  at  Madras  under  s.  9  of  the  Indian  Insolvent 
Act  (Stat.  11  &  12  Vict.,  c.  21).  On  the  6th  May 
1896,  the  Official  Assignee  took  out  a  summons  to 
have  the  atttichment  removed.  Held,  that  the  claim 
of  the  Official  Assignee  must  prevail  and  the  pro- 
perty be  released  from  attachment.  As  at  the 
time  of  the  claim  of  the  Official  Assignee  the  defend- 
ant's schedule  had  not  been  filed,  the  claim  was 
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therefore  governed  by  s.  278  and  the  following 
sections  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882).  As  at  the  time  of  the  attachment  the  defend- 
ant's interest  in  the  property  had  bj'  the  vesting 
order  been  completely  divested  from  him  and  vested 
in  the  Official  Assignee,  the  property  was  in  his 
possession  partly  on  accunt  of  the  Official  Assignee 
and  partly  on  account  of  the  solvent  partners  of  his 
firm  ;  that  is,  wholly  on  account  of  other  persons. 
AU  his  property  and  all  he  could  honestly  dispose  of, 
whether  for  his  own  benefit  or  for  the  benefit  of  the 
joint  famil}',  had  prior  to  the  attachment  passed  to 
the  Official  Assignee,  and  consequently  there  was  no- 
thing which  the  decree-holder  could  attach  and  sell. 
Where  subsequently  to  the  insolvency  of  one  ol 
several  partners  a  decree  is  obtained  against  the  firm 
and  property  of  the  firm  is  attached  in  execution, 
such  attachment  should  be  removed.  By  allowing 
the  execution,  the  solvent  partners  abandon  their 
right  of  administering  the  joint  estate,  and  in  the 
interest  of  the  joint  creditors  the  decree-holder  must 
be  restrained  from  going  on  with  the  execution, 
and  the  partnership  assets  will  be  applied  by  the 
Insolvent  Court  in  paying  the  joint  creditors  rate- 
ablj^  the  Official  Assignee  receiving  the  insolvent's 
share  of  the  surplus,  and  the  rest  being  handed  over 
to  the  solvent  partners.  Sardarmal  Jagonath  v. 
Ara5?vayal  Savhapatty    I.  L.  R.  21  Bom.  205 


24. 


Charge  on  debts 


—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  372— 
Devolution  of  interest  of  judgment-debtor  upon  Official 
Assignee.  In  March  1897,  B  covenanted  to  repay 
by  instalments  a  sum  of  money  owing  by  him  to 
plaintiff,  and  jnortgaged  his  stock-in-trade  and  all 
outstandings  and  moneys  then  due  and  owing  and 
thereafter — to  become  due  and  payable  to  him. 
B  remained  in  possession.  In  July  1899,  plaintiff 
sued  B  on  the  mortgage-deed.  In  August  1899, 
upon  an  ex  parte  application  by  the  plaintiff,  an 
order  by  way  of  injunction  was  made  in  the  suit 
restraining  the  mortgagor  from  disposing  of  the 
stock-in-trade  and  outstandings  and  debts  payable 
to  him.  This  injunction  was  subsequently 
dissolved.  In  the  same  month  plaintiff  gave 
notice  to  a  person  indebted  to  B  that  plaintiff 
claimed  the  amount  of  the  debt  under  his 
mortgage.  In  September  1899,  B  was  adjudged  an 
insolvent,  and  the  usual  vesting  order  was  made. 
In  October  1899,  plaintiff  obtained  a  decree 
in  his  suit,  by  which  it  was  ordered  that  B  should 
pay  the  principal  and  interest  due  under  the 
mortgage-deed  and  that  in  default  of  payment  the 
mortgaged  premises  should  be  sold.  In  February 
1900,  the  person  indebted  to  B  paid  the  amount  of 
his  debt  to  the  Official  Assignee.  In  September 
1900,  an  order  was  made  in  plaintiff's  suit  against 
the  insolvent,  directing  that  the  decree  should  be 
executed  by  the  attachment  of  the  money  in  the 
hands  of  the  Official  Assignee.  In  December  1900, 
plaintiff  applied  by  summons  in  his  suit  against  the 
insolvent  for  an  order  that  the  Official  Assignee 
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.should  pay  over  that  money  UeUy  that  plaintifiE 
was  not  entitled  to  the  order.  The  decree,  as  a 
mortgage  decree  directing  the  sale  of  the  chattels 
including  the  debt  in  question,  was  void  and  inoper- 
ative as  against  the  Official  Assignee,  inasmuch  as 
the  whole  right,  title  and  interest  of  the  defendant 
devolved  by  operation  of  law  upon  the  Official 
Assignee  during  the  pendency  of  the  suit  and  before 
the  decree  had  been  passed.  Nor  was  the  position 
of  the  Official  Assignee  affected  by  the  doctrine  of 
lis  'pendens.  The  party  seeking  to  bind  him  by  the 
result  of  the  suit  (pending  which  the  interest  in  its 
subject-matter  had  devolved  upon  the  Official 
Assignee  by  operation  of  law)  should  have  applied 
under  s.  372  of  the  Code  of  Civil  Procedure  to 
have  him  joined  as  a  party  to  the  suit.  Miller  v. 
Budh  Singh  Dudhuria,  I.  L.  R.  18  Gale.  43, 
referred  to.  Puninthavelu  Mudaliar  v.  Bhash- 
YAM  Ayyangab  (1901)  .    I.  Ii.  R.  25  Mad.  406 

25.  — Act  for  the  Relief 

of  Insolvent  Debtors  {11  <Sc  12  Vict.,  c.  21),  s.  7— 
Vesting  order,  effect  of — Prior  attachment  by  a  judg- 
ment-creditor — Attachment,  effect  of — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  s.  295— Civil  Proce- 
dure Code  {Act  VIII  of  1859),  s.  270.  A  judgment- 
creditor  has  no  priority  over  the  Official  Assignee  in 
respect  of  property  attached  by  him  previous  to 
the  passing  of  the  vesting  order.  Sodbul  Chunder 
Law  V.  Rassick  Lall  Mitter,  I.  L.  R.  15  Calc. 
202,  approved.  A.  B.  Miller  v.  Lakhimoni  Debi, 
5  C.  W.  N.  761,  overruled.  Anand  Chandra  Pal 
V.  Panchi  Lai  Sarma,  5  B.  L.  R.  691,  and  Shib 
Kristo  Shaha  Chowdhry  v.  Kishan  Chand  Golecha, 
I.  L.  R.  10  Calc.  150,  distinguished.  An  at- 
tachment does  not  confer  any  title ;  it  merely 
prevents  alienation.  Moti  Lai  v.  Karrdbuldin, 
1.  L.  R.  25  Calc.  179,  referred  to.  Peacock  v. 
Mad  AN    GoPAi,    (1902) 

I.  L.  R.  29  Calc.  428  :  s.c.  6  C.  W.  N  577 


26. 


Civil    Procedure 


Code  {Act  XIV  of  1882),  ss.  268,  48 S— Attachment 
of  money  before  judgment — Decree — Subsequent 
insolvency  of  judgment-debtor — Claim  of  Official  A  6' 
signee — Priority  of  Official  Assignee.  The  effect  of 
an  attachment  under  the  Code  of  Civil  Procedure  is 
to  prevent  alienation.  It  does  not  confer  title.  An 
order  of  attachment  under  s.  268  only  operates 
so  as  to  give  the  judgment-creditor  certain  rights  in 
execution.  It  does  not  operate,  when  those  rights 
are  not  exercised  before  the  presentation  of  a  peti- 
tion in  insolvency,  so  as  to  create  in  favour  of  the 
judgment-creditor  a  title  which  prevails  against  that 
of  the  Official  Assignee,  under  the  vesting  order  in 
insolvency  made  after  the  order  of  attachment.  The 
plaintiff  iu  a  suit  obtained  an  order  for  attachment 
before  judgment  of  a  sum  of  money  belonging  to 
the  defendant.  In  due  course  a  decree  was  obtained 
and  subsequently  to  the  decree  the  judgment-debtor 
was  declared  an  insolvent.  The  Official  Assignee 
then  preferred  a  claim  to  the  money  under  attach- 

VOLH. 
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ment,  contending  that  the  attachment  was  ot  no 
effect  as  against  him,  and  asking  that  it  might 
be  set  aside.  Held,  that  the  Official  Assignee  was 
entitled  to  the  order  a.sked.for.  Kbustnasawmy 
MuDALiAB  V.  Official  Assignee  of  Madras  (1903) 

I.  L.  H.  26  Mad.  673 


27. 


Banker    and  Customer — 


Fiduciary  relationship,  existence  of,  between — 
Ordinary  relation  that  of  creditor  and  debtor — No 
fiduciary  relationship  when  customer  p  lyg  money 
to  banker  without  special  directions.  The  ordinary 
relation  between  a  banker  and  customer,  in  res- 
pect of  moneys  paid  by  the  latter  to  the  former* 
is  that  of  debtor  and  creditor,  and  no  fiduciary 
relationship  will  be  created  in  the  absence  of  direc- 
tions by  the  customer  which  convert  the  banker 
into  a  trustee  in  respect  of  the  sums  so  paid.  A 
trust  will  exist  when  the  banker  is  to  coUect  and 
remit  but  not  where  he  is  to  use  and  repay.  Where 
a  customer  remits  money  to  a  banker  with  direc- 
tions to  receive  such  money  in  fixed  dcjx)sit  for  a 
certain  period  together  \\'ith  another  sum  to  be  remit- 
ted, the  banker  does  not,  when  the  latter  amount  is 
not  paid,  hold  the  former  sum  in  trust  by  \'irtue  of 
such  direction,  although  he  cannot  claim  to  hold 
it  as  a  fixed  deposit  payable  only  after  the  limited 
period.  In  re  Hallett&s  Estate,  13  Ch.  D.  696, 
referred  to.  Dale's  Case,  11  Ch.  D.  772,  referred 
to.  Fdey  v.  Hill,  2  H.  L.  28,  referred  to.  In 
re  Brown  ex  parte  Plitt,  60  L.  T.  R.  397,  referred  to. 
Burdick  v.  Qarrick,  5  Ch.  A.  233,  referred  to. 
Official   Assignee  of  Madras  v.  Smith  (1908^ 

I.  Ii.  R.  82  Mad.  68 


3.  RIGHT  OF  ELECTION  AS  TO  LEASEHOLD 
PRCPERTY. 

Bight  of  Official  Assignee  to 

accept  or  disclaim  leasehold  property — 
Effect  of  taking  possession — Liability  for  rent. 
The  Official  Assignee  has  the  right  to  elect  w  hether 
he  will  accept  or  repudiate  onerous  {e.g.,  leasehold) 
property  belonging  to  an  insolvent  and  as  such  vest- 
ing in  the  Official  Assignee  under  the  Indian  Insol- 
vent Act  (Stat.  11  &  12  Vict.,  c.  21).  Except  under 
exceptional  circumstances,  the  taking  of  pooseiwioii 
of  leasehold  property  by  the  Official  Assignee  ia  proof 
of  election  on  his  Jmrt  to  take  the  lease.  A  held 
certain  premises  in  Bombay  from  plaintiff  as  a 
monthly  tenant  at  a  rent  of  R125,  with  liberty  to 
either  party  to  terminate  the  tenancy  on  giving  one 
month^s  notice.  On  the  9th  April  1890.  .1  was  ad- 
indicated  insolvent  by  the  Court  for  the  Relief  of 
Insolvent  Debtors  at  Madras,  and  on  that  day  the 
usual  vesting  order  was  made  vesting  all  his  estate 
and  effects  in  the  defendant  as  Official  Assignee.  [On 
the  20th  August  1896,  the  Sheriff  who  had  Ukeo 
possession  of  the  premises  in  execution  of  a  deofoe 
passed  against  A,  handed  over  iwssession  of  them  to 
the  agent  of  the  defendant,  who  remained  in  po«et- 
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sion  until  the  30th  September  1896,  when  he  gave 
them  up  to  the  plaintiff.  The  plaintiff  brought  this 
suit  against  the  defendant  for  the  rent  (R750)  due 
from  Ist  April  1896  to  the  30th  September  1896. 
Held,  that  the  defendant  was  liable.  B}'-  entering 
into  possession  on  the  30tli  August  1896,  the  defend- 
ant had  elected  to  accept  the  lease  and  had  thereby 
become  assigaee  of  it.  The  acceptance  dated  back 
the  vesting  order,  and  the  Official  Assignee  (the 
defendant)  became  liable  for  the  rent  during  the 
period  that  he  continued  to  be  assignee,  his  liability 
ending  when  with  the  landlord's  consent  he  surren- 
dered the  term.     Abdul  Razak  v.  Kernan 

I.  L.  R.  22  Bom.  617 


4.  SALES  FOR  ARREARS  OF  RENT. 

1.  Validity     of     sale    against 

Official  K^signee— Insolvency  Act,  11  c£?  12  Vict, 
c.  21 — Rights  of  purchaser.  When  a  tenant  of  land 
owing  arrears  of  tirvai  (rent)  takes  the  benefit  of  the 
Insolvent  Debtors'  Act,  11  &  12  Vict.,  c.  21,  the 
Official  Assignee  must  elect,  and  express  his  election 
to  take  the  land  cum  onere,  otherwise  he  acquires 
no  interest  in  it.  Wheie  such  election  has  not  been 
made,  and  a  suit  for  possession  is  brought  by  a  pur- 
chaser at  an  auction-sale  held  by  the  revenue  author- 
ities for  the  arrears,  the  insolvent  cannot  plead  a 
jus  tertti  in  the  assignee.  Chinna  Subbaraya 
MuDALi  V.  Kandasami'Reddi 

I.  L.  R.  1  Mad.  59 


2.     Right  to  sell  in    execution 

of  decree —Landlord  and  tenant — Official  As- 
signee—Beng.  Act  VIII  of  1S69,  68.  6y  and  60— 
Insolvency  Act,  11  dt  12  Vict.,  c.  21.  A  decree  for 
arrears  of  rent  of  an  under-tenure  was  obtained 
agiinst  a  tenant  who  become  an  insolvent,  and 
whose  tenure  became  vested  in  the  Official  Assignee 
by  virtue  of  the  provisions  of  the  Insolvent  Act,  11  & 
12  Vict.,  c.  21.  An  application  was  made  under  as. 
59  and  60  of  the  Rent  Law,  Beng.  Act  VIII  of  1889, 
for  an  order  that  the  tenure  should  be  sold  for  its 
own  arrears.  The  Official  Assignee  objected  to  the 
sale,  and  contended  that  the  decree-holder's  only 
right  was  to  prove  in  the  insolvency  for  the  amount 
of  his  debt.  Held,  that,  whether  the  arrears  of  rent 
became  due  before  or  after  the  insolvency  of  the 
judgment-debtor,  the  decree-holder  was  entitled  to 
sell  the  tenure  in  execution  of  his  decree.  Chunder 
Narain  Singh  v.  Kishen  Chand  Golkcha 

I.  L.  R.  9  Calc.  856 

r>.  RIGHT  OF  OFFICIAL  ASSIGNEE  IN  SUITS. 
Suit  on  promissory  note  endors- 


■ed  by  an  inBOlvent —Right  of  Official  Assignee 
to  intervene — Civil  Procedure  Code,  s.  73.  In  a 
suit  brought  on  a  promissory  note,  dated  15th 
February  1872,  made  by  tlie  defendant  and  pay- 
able to  one  L,  and  endoi-sed  bv   L  to   the  plaintiff 
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for  value,  it  appeared  in  evidence  on  the  hearing 
of  the  case  as  an  undefended  cause  that  L  had  been 
insolvent,  and  that  the  note  had  been  delivered  to 
him  and  endorsed  by  him  to  the  plaintiff  between  the 
dates  of  his  obtaining  his  personal  and  his  final  dis- 
charge, and  the  suit  was  ordered  to  stand  over  and 
notice  to  be  given  to  the  Official  Assignee.  On  an 
application  by  the  Official  Assignee  that  the  suit 
should  be  adjourned,  and  the  Official  Assignee  be 
added  as  a  party,  the  Court  held  that  he  had  a  right 
to  intervene,  and  an  order  was  made  postponing  the 
hearing  of  the  suit  for  a  month  to  enable  the  Official 
Assignee  to  institute  a  suit  on  the  note.  Kelx>y  »;. 
Haxlon  .         .         10  B.  L.  R.  Ap.  23 

6.  PROPERTY  ACQUIRED  AFTER  VESTING 

ORDER. 

1. __     After  acquired    property — 

Purcliastr  from  insolvent  who  had  not  obtained  his 
discharge — Purchaser  from  Official  Assignee — Rights 
of  parties — Intervention  of  Official  Assignee — 
Adverse  possession.  Subject  to  the  right  and  claim 
of  the  Official  Assignee,  and  so  long  as  he  does  not 
interfere,  an  insolvent,  who  has  not  obtained  his 
final  discharge,  has  power,  with  respect  to  after-ac- 
quired property,  to  buy  and  sell  and  give  discharges 
and  do  all  other  acts  which  he  could  have  done  before 
his  insolvency'.  The  possession  of  such  proi>erty 
by  an  insolvent  in  such  a  position  may  be  adverse  to 
the  Official  Assignee  so  as  to  bar  the  title  of  the 
latter  by  lapse  of  time.      Kristocomttl  Mitter  t". 

SURESH  ChUNDErDeB 

I.  L.  R.  8  Caic.  556  :  12  C.  L.  R.  253 

2.    . Insolvency     Act 

{Stat.  11  iSs  12  Vict.,  c.  21),  es.  7  and  27— Salary— 
Pension — Pirsonal  earnings  of  insolvent — Attach- 
ment previous  to  vesting  order.  After-acquired  pro- 
perty of  an  insolvent,  whether  it  consists  of  salary, 
personal  earnings,  or  property  of  a  different  kind, 
is  proi)erty  which  vests  in  the  Official  Assignee,  but 
subject  to  the  provision  of  s.  27  of  the  Indian  Insol- 
vency Act  as  to  salary  and  pension,  and  subject  to 
the  unwritten  law  as  to  i>ers()nal  earnings  sufficient 
for  the  maintenance,  according  to  his  position  in  life, 
of  the  insolvent  and  his  family.  Accordingly,  the 
Official  Assignee  is  not  entitled  to  claim  such  salary 
or  income  except  by  means  of  an  oixier  obtained 
under  s.  27  of  the  Act,  nor  such  {jersonal  earnings  at 
all  unless  and  until  in  either  case  the  insolvent 
has  accumulated  a  margin  beyond  what  has  been 
required  for  his  adequate  support.  An  attachment 
upon  the  salary  of  a  railway  servant  ceuses  to  l>o 
operative  after  he  has  filed  his  petition  in  insol- 
vency, and  should  be  withdrawn  on  notice  being 
given  of  the  making  of  the  vesting  order.  In  th" 
matter  of  Donaqhue         .  I.  L.  R.  19  Bom.  282 

3. Insolvency      Art 

(11  «£?  12  Vict.,  c.  21),  s.  7— Uncertificated  insoltrtH 
— Mortgage  by  insolvent — Rights  of  Official  As- 
signee.    The  Official  Assignee  applied  under  the  In. 
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solvency  Act  s.  36,  for  the  delivery  up  to  him  of  a 
house  and  furniture  of  which  the  occupants  were  in 
•possession  under  a  mortgage  from  an  insolvent,  dated 
December  1891.  It  appeared  that  the  insolvent  had 
been  adjudicated  in  1888,  and  had  received  her  per- 
gonal discharge  in  1890,  and  had  obtained  the  house 
•in  question  under  a  deed  of  gift  in  April  1891,  and 
had  died  intestate  in  May  1892,  having  never 
obtained  a  discharge  under  s.  59.  The  mortgagees 
took  their  mortgage  with  notice  of  the  insolvency 
of  the  mortgagor.  The  Official  Assignee  did  not 
become  aware  that  the  insolvent  had  acquired  the 
property  in  question  till  September  1892,  when  he 
intervened  and  claimed  the  property  free  from  the 
mortgage.  Heldy  that  the  Official  Assignee  was  en- 
titled to  the  mortgaged  property  free  from  the  mort- 
gage.     ROWLANDSON  V.  CHAMPION 

I.  L.  R.  17  Mad.  21 


4. 


Deceased      insol- 


vent-debtor—  Whether  it  vests  in  his  administrator 
or  in  the  Official  Assignee — Policy  of  insurance — 
Vesting  order.  Effect  of — Insolvency  Act  {11  &  12 
Vict,  c.  21),  s.  7.  The  Official  Assignee  sold  a 
policy  of  insurance  on  the  life  of  an  insolvent,  who, 
after  obtaining  his  personal  discharge,  died.  The 
IDurchaser,  having  bought  the  policy  mainly  for  the 
benefit  of  the  insolvent,  paid  most  of  the  sum  realized 
by  him  upon  it  to  the  Administrator- General,  who 
was  about  to  take  out  letters  of  administration  to  the 
■estate  of  the  insolvent.  Held,  that  the  Administrator- 
<3eneral  was  entitled  to  the  proceeds  of  the  policy  in 
rareference  to  the  Official  Assignee.     In  re  Ackeill 

I.  Ii.R.18Mad.  24 

Insolvency      Act 


{11  6s  12  Vict.,  c.  21),  s.  7— Payment  to  insolvent, 
■after  vesting  order,  of  i  debt  due  before,  effect  of. 
Payment  to  an  insolvent,  after  a  vesting  order  has 
been  made,  of  a  debt  due  before  the  insolvency  pro- 
ceedings does  not  operate  as  a  discharge  of  the  debt 
wholly  or  pro  tanto  as  against  the  Official  Assignee, 
even  if  such  payment  was  made  bond  ^e  without 
notice  of  insolvency.  Semble  :  That  the  facts  of  the 
case  showed  that  the  defendant  had  notice  of  the  act 
of  insolvency  on  the  part  of  the  debtor ;  or  at  all 
•events  that  the  circumstances  were  such  as  to  put 
him  on  enquiry.  Kristo  Comul  Mitter  v.  Suresh 
€hunder  Deb,  I.  L.  B.  8  Calc.  556,  distinguished ; 
Rowlandson  v.  Champion,  I.  L.  R.  17  Mad.  21, 
referred  to.     Miller  v.  Abinash  Chundeb  Dtjtt 

2  C.  W.  N.  872 

_-   Undischarged  in- 


6. 


solvent  may  sue  fw  after-acquired  property.  An 
undischarged  insolvent  has,  in  respect  of  after- 
acquired  property,  moveable  and  immoveable,  a 
right  against  all  the  world  except  the  Official 
Assignee  and  may  sue  to  recover  such  property 
■if  the  Official  Assignee  does  not  intervene.  Sbiua- 
AIULU  Naidu  v.  Andalammal  (1906  )  ,   ,  ^_ 

I.  Ii.  B.  30  Maa.  145 


INSOLVENCY— conW. 

7.  ORDER  AND  DISPOSITION. 

1 Order      and       disposition — 

Insolvency  Act,  ss.  23,  24 — Partners.  H  carried  on 
business  in  Calcutta  in  partnership  with  B  and  O 
under  the  style  and  firm  of  B  <£-•  Co.  Goods  were 
consigned  on  triplicate  account  to  B  d,'  Co.,  B,  B 
<€♦  Co.,  and  another.  The  consignors  wrote  to  B  df 
Co.  :  "  You  will  please  hand  over  the  goods,  a«  per 
annexed  list,  to  B,  B  <L'  Co.,  Calcutta ;  they  arc 
bought,  as  you  are  aware,  under  special  agreement 
on  triplicate  account."  Before  the  goods  had  arrived 
B  c&  Co.  stopped  payment.  B,  B  d:  Co.  were  credi- 
tors of  B  d}  Co.  After  B  d:  Co.  had  stopped  payment, 
on  the  application  of  B,  B  d>  Co.,  R  endorsed  over, 
without  consideration,  the  bills  of  lading  to  B,  B  dr 
Co.,  who  thereby  obtained  delivery  of  the  goods,  anti 
proceeded  to  sell  the  same.  Within  two  months  of 
the  endorsement,  R  filed  his  petition  of  insolvency. 
Held,  that,  under  s.  24  of  the  lasolvency  Act,  it 
appearing  on  the  evidence  that  at  the  time  of  filing 
his  petition  the  goods  were,  as  to  one- third,  the  in- 
solvent's property,  the  Official  Assignee  was  entitled 
to  have  the  goods,  etc.,  handed  over  to  him,  and  an 
account  in  respect  of  such  of  the  goods  as  bad 
already  been  sold.    In  the  matter  of  RoBrssoN 

2  Ind.  Jur.  N.  S.  273 

2. -   Insolvency      Act, 

s.  23.  An  insolvent,  J  A,  executed  the  following 
document  in  Calcutta,  dated  May  16th,  1867,  in 
favour  oiMLd:  Co.  :  "  Dear  Su-s,— In  consideration 
of  your  having  advanced  to  me  the  sum  of  R  8,700,  I 
hereby  assign  to  you  the  whole  of  the  furniture  and 
fittings  now  lying  at  my  house.  Fairy  Hall,  Dum 
Dum,  the  whole  of  which  I  declare  to  be  my  property, 
free  and  unencumbered,  and  hereby  authorize  you 
to  proceed  to  a  sale  of  the  said  proiierty  by  auction, 
should  I  fail  to  refund  the  amount  of  R8,700  on  or 
before  the  10th  day  of  July  next."  The  document 
was  duly  stamped  and  registered  under  s.  53  of  the 
Registration  Act.  J  A  failed  to  i>ay  the  R8,700 ; 
and  on  the  follo^\•ing  day,  3/  L  <0  Co.  pl«^  » 
durwan,  their  own  servant,  on  the  premises  at  Faury 
Hall,  to  assert  their  right  to  the  possession  of  the 
furniture  and  to  prevent  its  removable  without  their 
permission.  An  inventory  was  being  made,  and  other 
steps  taken  preparatory  to  a  sale.  J  A  continued  to 
reside  in  the  house,  and  to  use  and  enjoy  the  furni- 
ture as  before,  ynth  the  knowledge  and  con^n^  of 
M  L  S  Co.  Before  any  sale  took  place.  J  A  tUci! 
his  petition  in  the  Insolvent  Court,  and  the  u«ual 
vesting  order  was  made.  HeU,  that  the  furniture  wm 
in  the  "  possession,  order  and  dispc«^ition  of  the  in- 
solvent within  the  meaning  of  s.  23  of  the  Insolvency 
Act.    In  the  matter  of  Aoab^^J^^   .^^^^  ^  ^^^ 

Specific       appro- 
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cutta,  and  Sm.  dr  Co.,  merchants  carrying  on   busi- 
ness at  London.     St.  <fc  Co.   alleged  in  their  plaint 
that  they  were  the  owners  of  certain  goods,  and  sold 
the  same  to  B  cf?   Co.  and  Sm.  <Sc  Co.,  and  drew  for 
the  price  on  Sm.  &  Co.,  who  accepted  the  drafts  ; 
that  the  goods  were  shipped  to  B  dh  Co.  at  Calcutta  ; 
that  at  the  time  when  the  acceptances  were  given  it 
^ras  agreed  upon  between  St.  <b  Co.,  Sm.  <t-  C,  and 
B  d)  Co.  that  they  should  be  met  and  paid  out  of  the 
sale-proceeds  of  the  goods,  "  which  were  thereupon 
specially  appropriated    thereto  ;*'    that  Sm.  cfc  Co. 
and  B  &  Co.  subsequently  suspended    payment, — 
namely,   in   December    1866   and   January     1867; 
that  in  February  1867  B  <fc  Co.  filed  their  petition 
in  the  Court  for  the  Relief  of  Insolvent  Debtors  at 
Calcutta,  having  previously  delivered   a  portion  of 
the  goods,  and  endorsed  the  bills  of  lading  for  the 
remainder  to  J  S  &  Co.,  who  had    notice  of  the 
insolvent  state  of  Sm.  <fc.  Co.  and  B  <£r  Co.,  without 
any  consideration  and  without  the  consent  or  author- 
ity of  St.  db  Co.,  although  the  acceptances  had  not 
been  met  or  returned,  or  the  goods  in  any  way  paid 
for ;  that  the  proceeds  arising  from  the  sale  of  the 
goods  had  been  handetl  over  by  J  S  &  Co.  to  J    C, 
who  threatened  and  intended  to  apply  the  same  in 
payment  of  the  general   body  of   creditors  oi  B  6s 
Co.    St.  &  Co.  prayed  that  the  rights  of  the  parties 
to  the  suit  might  be    declared ;  that  an  account 
might  bo  taken  of  what  had  been  received  by  J  C 
in  respect  of  the  proceeds  of  such  sale ;  that  J   C 
might  be    directed  to   pay  to  St.    dr  Co.  what   on 
taking  such  account  might  be   found  due  to  them  ; 
that  a  receiver  might  be  appointed  ;  that  meanwhile 
,/  C  might  be  restrained  by  injunction  from  paying 
over  the  same  to  any  one  except  St.  <£•   Co.      On 
the  case  coming  on    for  settlement  of  issues,    the 
suit  was  dismissed  by  Norman,  J.,  on  the  ground 
that,   from   the  facts  alleged   in  the    plaint,  the 
inference  ^^■a.s  that  the  goods  were  in  the  possession, 
order,   and  disposition  of  B   cfc   Co.,     as  reputed 
owners,  vnth  the  consent  of  St.  <f?  Co.,  within  the 
meaning  of   s.    23  of  the  Insolvency    Act ;  and 
therefore  the  goods  and  the  sale -proceeds    rightly 
passed  to  J  (7  as  assignee ;  and  further  that  the 
(^ourt  had  not  jurisdiction  to  declare  the  rights  of 
all  parties  as  prayed  for ;  that  the  cause  of  action 
(lid  not  wholly  arise  ^\-ithin  the  jurisdiction,  and   it 
was  not    shown  that   leave   had   been  grant«l  to 
institute  the  suit.     Held,  on  appeal,  that  the  Court 
liad   jurisdiction   to   entertain     the  suit,   and   the 
plaint  sufficiently  disclosed  a  cause  of  action.     St. 
<fc  Co.  had  a  right  to  have  it  tried  whether    they 
had  an  equitable  charge  upon  the  proceeds  for  the 
])urpose  of  paying  the  bills.   Stfrltxo  v.  Cochrane 

1  B.  Ii.  R.  O.  C.  114 
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lesided  at  Calcutta,  as  assignee  of  the  estate  of  B  <{? 
Co.,  merchants,  carrying  on  business   at  Calcutta, 
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and  S  <k  Co.  and  M  cO    Co.,  and  other    merchants^ 
carrying  on  business  in  London  and  Glasgow  respec- 
tively.    C  cO  Co.  alleged  in  their  plaint  that,  undeu 
an  arrangement  \nth  B  <fc  Co.  and  S  cO  Co.,  they 
shipped  on  the  joint  account  of  the  three  firms  goods 
to  B  <{•  Co.  at  Calcutta  dra\\ing  for  the  price  on  S  A 
Co.,  who  accepted  their  drafts  in  respect    thereof  ; 
that  C  cO  Co.  had  a  one-third  share  in  the   above 
joint  accounts  ;  S  <k  Co.  had  a  one-third  share,  and 
S  <£•  Co.  and  M  <t-  Co.  had  a  one- third  share  between 
them ;  that  the  Avhole  of  the  goods  were  purchased  and 
paid  for  by  C  <k  Co.  ;  that  at  the  time  the  acceptances 
were  given,  it  was  distinctly  agreed  upon  by  all  the 
parties  that  the  bills  should  be  met  and  paid  out  of 
the  sale-proceeds  of  the  goods,  "  which  were  there- 
upon specifically  appropriated  thereto;  that  <S.  <fe 
Co.  subsequently  suspended  payment  in  December 
1866  and  B.  <b  Go.  in  January  1867  ;   that  in  Feb- 
ruary  1867  B  db  Co.  filed  their  petition  in  the  Court 
for  the  Rehef  of  Insolvent    Debtors    at    Calcutta,, 
havirg  previously  sold  a  portion  of  the  goods,  and 
delivered  the  remainder  to  J  S  <£•  Co..  as  agents  for 
sale  on  account  of  C  d-  Co.,  and  the  other  parties  in- 
terested, J  S  d:  Co.  being  instructed   by  B  <£-  Co.  to 
hold  the  same  to  a  separate  account  of  B  d:  Co.  that 
J  S  d:  Co.  had  received  the  proceeds  of  the  sale  of 
the  whole  of  the  goods ;  that  the  proceeds  arising 
from  the  sale  had  been  handed  over  by  J  S  d:  Co.  to 
J   C,    who    threatened     and   intended    to    apply 
the  same    in    payment   of    the  general    body    of 
creditors    of    B  cC-    Co.     C   do    Co.     prayed    that 
rights    of    the    i)arties    to    the     suit     might    by- 
declared  ;  that  an  account  might  be  taken  of  what 
had  come  into  the  hands  of  J  C  in  respect  of  the 
goods  ;  that  J  C  might  bo  declared  answerable  to 
C  d;  Co.  for  the  amount  which  should  be  found  to  be 
due  to  them  on  such  account ;  that  C  d;  Co.  might 
be  declared  entitled  to  the  sum  so  found  due  for  the 
price  of  the  goods  and  other  payments  made  by 
them  on  account  of  the  goods  ;  that  J  C  might  be 
directed  to  pay  to  C  db  Co.  what  should  bo  found  to 
be  due  to  them  on  taking  an  account ;  that  the  pro- 
ceeds might  be  directed  to  be  paid  amongst  the 
parties  to  the  suit,   according  to  their  resjKJctive 
shares  and  interests  therein  ;  and  that,  in  the  mean- 
time, J  C  might  be  restrained,  by  injunction,  from 
paying  over  the  same  to  any  one  except  C  <fc  Co. 
On  the  case  coming  on  for  settlement  of  issue,  the- 
suit  was  dismissed  by  Norman,  J.,    on  the  ground 
that  the  Court   had   not  jurisdiction  to  declare  the 
rights  of  parties  as  prayed,  and  no  cause  of  action 
was  disclosed  against  the  Official    Assignee.     Held, 
on  appeal,   that  the  Court  had  jurisdiction  to  en- 
tertain   the  suit,   and   the   plaint   sufficiently  du*- 
closed  a  cause  of    action.     C    do    Co.    had    a   right 
to    have  the  question  tried  whether,  by  the  alleged 
arrangement,    the    proceeds    of    the   goods   were 
specificaUy   appropriate    to  payment  for  the  goods, 
and  the  Court  had  clear'y    j urisdiction   to   comp<l 
J   C,   the   Official  Assignee,  to  apply  the  proceeds 
as  far  as  they  may  have  been  specifically  appro- 
priated.   COLLIE  t;.  Cochrane^  ^  ^  ^  ^  ^^^ 
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priation— Insolvency  Act  {11  <£•  12  Vict,  c.  21),  ss.  23 
and  24.     In  1862  the  plaintifE's  former  firm  oi  J  S 
B  da  B,  oi  Manchester,  entered  into  an  agreement 
with  S  cD  Co.,  of  London,  and  B  a>  Co.,  of  Calcutta, 
to  purchase    and  ship,  on  the  joint  account  of  the 
three  firms,  certain  goods  to  B  <L'  Co.,  each    firm 
taking  one-third  share  of  the  profit  or  loss  in  the 
transaction  ;  and  by  the  agreement  it  was  stipulated 
as  follows  :  ^'  J  S  B  it'  B  to  draw  at  six  months 
on  S  db  Co.  for  cost  of    goods    including  packing 
charges  ;  said  bills  to  be  discounted  (and  cfomiciled) 
at  Overend,  Gurney  d>   Co.  at  1^  per  cent,  in  excess 
of  bank's  minimum  rate.     B  <D  Co.  to  remit  their 
three  months'  or  six  months'  drafts,  as  may  appear 
most  desirable  on  S  <£•  Co.,  in  favour  oi  J  S  B  <D  B, 
which  Overend,  Gurney  <£•  Co.  agree  to  take  at  IJ  per 
cent,  above  Bank  minimum  rate  for  three  months 
and  1 1  per  cent,  for  six  months  as  provision  for  said 
six  months'  drafts.     B  db  Co.,  on  sale  of  goods,  to 
specially  remit  proceeds  to  Overend,  Gurney  di'  Co. 
in  first  class  bills  drawn  in  favour  of  Overend,  Gurney 
di'  Co.     Overend,  Gurney  <{•  Co.  agree  to  give  up  B 
.,<£•  Co' 6-  drafts  on  S  db  Co.  on  receipt  of  the  said 
remittances  u.ider  rebate.  In  the  event  of  S.  &  Co. 
Joeing  brought  under  cash  advances,  J  8  B  d;  B 
agree  to  find  cash  to  the  extent  of  one-third  the 
amount."     In  1863  J  S  B,  one  of  the  members  of 
■the  firm  oi  J  8  B  db  B,  retired  from  the  firm, 
which  was  carried  on  under  the  name  oi  T  B  dj 
Bro.,  and  the  agreement  of  1862  was  continued  by 
that  firm  with  the  two  other  firms  of  8  S  Co.  and 
B  S  Co.     Under  it  certain  goods  were,  in  September, 
^October,  and  November  1866,  purchased  by  the 
plaintiff    and  shipped  to  B  d^   Co.,  on  triplicate 
account,  and  bills  were  drawn  by  the  plaintiff  on 
8  &  Co.  as  agreed,    and  were  deposited  with  A  C 
.dh    Co.,  not  with  0  G  db  Co.     On  the  2nd  January 
1867,  in  consideration  of  the  plaintiff  taking  on  him- 
self all  the  risk  attaching  to  the  said  goods,  8  a>  Co. 
and  B  ds  Co.,  transferred  all  their  right,  title,  and 
interest  in  the  said  goods  to  the   plaintiff.     This 
agreement  was  signed  on  behalf  of  B  d:  Co.  hy  L  B 
in  his  own  name,  one  of  the  members  of  the  firm 
rthen  in  London,  who  stated  that  he  had  the  author- 
ity of  his  partners  for  so  doing.    On  this  agreement 
being  made,  B  db  Co.,  by  the  direction  of  the  plaintiff , 
handed  over  the  goods  and  documents  relating  there- 
at© to  B  B  S  Co.,  of  Calcutta,  on  the  16th  January 
1867.     B   db   Co.   stopped   payment  on  the   27th 
December  1866,  and  J  H  R,  the  only  partner  of  that 
firm  then  in  Calcutta,  filed  his  petition  in  the  Insol- 
vent Court  there  on  the  7th  February  1867.     L  B 
filed  his   petition  in  the  said  Court  on  the  18th 
May  ]  867.     8  d:  Co.  stopped  payment  in  December 
1866.     On  the  16th  March  1867,  an  order  of  the 
Insolvent  Court  was  made  in  the  matter  of  the 
■petition  oi  J  H  R,  and  in  pursuance  of  this  order 
B  B  do'  Co.  delivered  to  the  defendant,  as  Official 
Assignee  of  the  estate  of  the  said  J  H  R,  the  unsold 
croods  in  their  hands,  which  had  been  transferred 
^o  them  by  B  db  Co.,  and  the  net  proceeds  of  those 
wliich  they  had  sold.     Held,  by  Normal,  ./.,  that 
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the  agreement  of  January  2nd  was  fraudulent  and 
void  against  the  creditors  of  B  db  Co.,  under  13 
Eliz.,  c.  5,  if  not  void  under  s.  24  of  the  Insolvency 
Act.  On  appeal,  held  by  Peacock,  CJ.,  that 
the  goods  were  sent  to  B  db  Co.  on  a  special  trust , 
and  there  was  a  specific  appropriation  of  the  pro- 
ceeds binding  in  the  case  either  in  the  insolvency  or 
bankruptcy ;  that  the  agreement  of  January  2nd 
was  valid  and  binding  on  the  assignee  oi  B  d^  Co.  ; 
that  by  it  the  property  in  the  goods  passed  to  T  B 
rf?  Bro.  ;  but  if  it  did  not,  the  proceeds  were  speci- 
fically appropriated  to  taking  up  the  bills  oi  B  dbCo. 
on  8  db  Co.  ;  and  until  they  were  paid,  B  db  Co.  had 
no  interest  in  the  goods  which  could  justify  their 
assignee  in  stopping  the  remittance  of  the  proceeds 
or  of  taking  the  property  out  of  the  possession  of 
BB  db  Co.;  that  the  plaintiff  was  entitled  to  the  pro- 
ceeds with  interest  from  the  time  the  proceeds  and 
goods  were  handed  over  to  the  assignee,  and  that  the 
goods  were  not  in  the  order  and  disposition  of  J  UR 
at  the  time  of  his  filing  his  petition  within  s.  23 
of  the  Insolvency  Act.  Per  Markby,  J.— Each  of 
the  two  firms  and  Barlow  wherein  the  out«et  part 
owners  of  these  goods,  and  each  became  liable  to 
the  orders  to  contribute  his  share  towards  the  cost 
price  thereof.  In  November  1866  there  ceased  to 
be  a  binding  agreement  to  remit  the  proceeds  to 
O  G  db  Co.,  and  no  new  agreement  was  substituted. 
The  agreement  of  2nd  January  did  not  renew  the 
right  to  have  the  proceeds  remitted  for  special  ap- 
propriation, and  it  was,  moreover,  a  fraudulent  pre- 
ference and  void  so  far  as  B  db  Co.  were  concerned. 
On  16th  January,  when  the  goods  were  transfen^i 
to  the  plaintiff,  he  was  merely  a  creditor,  and  there- 
fore a  transfer  for  his  benefit,  within  two  months  of 
fifing  the  petition  of  insolvency,  was  void  under  s.  24 
of  the  Insolvency  Act.     Barlow  v.  Cochrane 

2  B.  li.  R.  O.  C.  66 

Affirmed  by  the  Privy  Council,  where  it  was  hid 
that  a  firm,  though  insolvent,  may  part  with  or  put 
an  end  to  a  cun-ent  speculation,  the  result  of  which 
is  still  uncertain, on  the  bestTerms  procurable,  with- 
out any  imputation  of  fraud  ;  so  also  the  abandon- 
ment of  a  speculation  whilst  the  result  is  uncertain 
may  be  both  honest  and  poUtic,  as  it  entirely  differs 
from  undue  pi-eference  of  one  creditor  to  other"* 
after  a  debt  has  been  incurred.     Miller  v.  Bari.ow 

14  Moo.  I.  A.  aoe 

0.  . Itisotvencjf      Act, 

s.  24.  On  the  night  previous  to  B's  being  ad- 
judicated insolvent,  about  10  p.m.,  the  firm  of 
R  B  D,a,t  their  place  of  business,  promised  to  give 
B  a  loan  of  Ro^OOO  if  he  would  the  next  morning 
deliver  to  them  ijoods  to  that  amount,  and  would,  in 
the  meantime,  satisfy  them  that  he  had  sufficient 
goods  in  his  godown,  and  allow  the  firm  of  R  B  D 
to  put  their  lock  on  the  door  of  the  godown  to  secure 
the  goods  until  they  luid  received  the  value  of 
the  loan.  Thereupon  B  took  the  gomastah  of  the 
firm  oi  RBDto  his  godown,  let  him  see  that  it  oon 
tainetl  goods  worth  more  than  RS.OOO,  and  allowed 
him  to  put  a  look  on  the  door,  B  at  the  same  time 
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replacing  his  own  locks.  The  gomastah  and  B 
then  returned  to  the  office  oi  R  B  D  where  R  5,000 
were  paid  to  B,  who  promised  to  deUver  the  next 
morning  R5,000  worth  of  goods  out  of  the  godown 
which  had  been  locked  up.  Having  received  the 
money,  B  absconded  from  Calcutta  that  same  night, 
and  never  returned  to  his  place  of  business.  The 
next  day  he  was  adjudicated  an  insolvent.  Held, 
that  the  goods  in  the  godown  were  not  in  the  order 
and  disposition  of  B  within  the  meaning  of  s.  24 
of  the  Insolvency  Act.  In  the  matter  of  Bfngsee- 
DHTJR  Khettey.    Claim  of  Ramlall  Bfdree  Doss 

I.  li.  K.  2  Calc.  359 

7.  _     Insolvency      Act, 

s.  23 — Assignment  of  shares — Constructive  trustee. 
N,  an  original  allottee  of  five  shares  in  the  A  com- 
pany, assigned  them  to  B.  No  transfer  was  executed 
and  no  notice  of  the  assignment  was  given  to  the 
company,  which  subsequently  went  into  liquidation. 
N  became  insolvent.  B  sued  the  liquidators  of 
the  company  for  the  amount  due  in  respect  of  the 
five  shares  on  the  first  distribution  of  assets.  Held, 
that  at  the  time  of  N^s  insolvency'  the  plaintiff 
was  the  true  owner  of  the  shares  within  the  meaning 
of  8.  23  of  the  Insolvency  Act  (11  &  12  Vict.,  c.  21), 
and  that,  as  he  had  omitted  to  give  notice  to  the 
company  of  the  assignment  to  him,  and  as  he 
had  procured  no  transfer  to  be  executed  in  his  favour 
which  the  company,  under  their  articles  of  associa- 
tion, were  bound  to  recognize,  he  had  consented  that 
the  shares  should  remain  in  the  order  and  disposition 
of  N,  and  consequently  the  shares  and  the  right  to 
receive  any  distribution  of  assets  in  respect  of  them 
vested,  upon  N's  insolvencj',  in  the  Official  Assignee. 
Semhle  :  The  principle  that  a  person  who  is  under  an 
obligation  to  conve^'^  property  to  another  is,  in  a 
Court  of  equitj',  a  trustee  of  such  property,  for 
the  latter  does  not  apply  in  cases  where  the  reputed 
ownership  clause  of  the  Insolvency  Act  is  in  ques- 
tion. Ex  parte  LitUedale,  6  DeOex  M.  <fc  QMli,  and 
In  re  Sketchley,  1  DeGex  cfc  J.  163,  followed.  Bha- 
VAN  MuLJi  V.  Kavasji  Jasawala 

I.  Ii.  B.  2  Bom.  542 

8. Inscivtncy       Act 

{11  &  12  Vict.,  c.  21),  8.  24— .Goods  pledged  by 
insolvent  and  redelivered  to  him  on  commission 
sale.  31,  who  carried  on  the  business  of  a  watch 
and  clock  maker  in  Calcutta,  borrowed  from  D  31 
RC,000,  for  which  he  gave  a  promissory  note,  and 
as  collateral  security  for  the  payment  of  which  sum 
he  pledged  certain  articles  consisting  of  watches, 
clocks,  etc.,  with  D  31.  The  articles  remained  for 
some  months  in  the  custody  of  D  31,  who  then  re- 
delivered them  to  31  for  sale  on  commission,  the  pro- 
ceeds  to  be  applicfl  in  liquidation  of  the  debt.  31 
gave  a  receipt  for  the  articles,  and  some  of  them 
were  sold  by  31  on  those  terms.  On  the  2n(l  of 
May  1877,  31  filed  his  petition  in  the  Insolvent 
Court,  and  such  of  the  articles  as  remained  unsold 
came  into  the  possession  of  the  Official  As.signee. 
On  an  application  by  D  31  claiming  the  articles  and 
praj-ing  for  an  ortler  directing  the  Official  Assignee 
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to  return  them,  it  was  alleged  that  it  was  customary 
for  European  jewellers  in  Calcutta  to  receive  articles 
on  commission  sale,  and  it  was  contended  that  such 
receipt  did  not  divest  the  true  owners  of  possession^ 
Held,  that  the  articles  were  rightly  vested  in  the 
Official  Assignee.  On  the  facts,  the  insolvent  was 
the  true  owner  of  the  goods.  D  M^s  interest  ceased 
when  he  ceased  to  have  possession  of  the  goods;  the 
receipt  in  this  view  only  amounted  to  an  agreement 
to  sell  and  apply  the  i)roceeds  in  liquidation  of  tho 
debt,  and  it  could  have  been  proved  and  a  dividend 
recovered  on  it  under  the  insolvency.  Even  if  the 
interest  of  D  3f  did  not  cease,  the  goods  were  in  the 
order  and  disposition  of  the  insolvent,  there  being 
nothing  to  show  any  publicity  or  notoriety  in  the 
change  of  possession  of  the  goods.  No  amount  of 
evidence  would  convince  the  Court  that  there  was 
a  custom  of  purchasing  goods  from  a  retail  dealer 
and  leaving  them  with  him  for  commission  sale. 
Semble  :  No  such  arrangement  would  be  upheld  as 
against  the  Official  Assignee.  In  re  Mitrray.  Ex 
parte  Dwabka>-ath  Mitter    I.  L.  B.  3  Calc.  5S 

9.  Insolvency  Act.  {11 

db  12  Vict.,  c.  21),  s.  23— Reputed  oimership— 
Possession — Consent  of  true  oumer — Partner  out  of" 
jurisdictio7i — 3Iortgage  of  chattels — Priority.  In  1878 
the  members  of  the  firm  of  A  <0  Co.  mortgaged 
the  live  and  dead  stock,  chattels,  and  effects 
belonging  to  the  firm  to  B,  the  mortgage-deedi 
containing  a  clause  to  the  effect  that,as  long  as  there 
was  anything  due  on  the  mortgage,  the  mortgage 
property  should  be  treated  and  considered  as  the 
property*  and  in  the  order  and  disposition  of  the 
mortgagee.  A  d;  Co.  subscquentlj'  obtained  further 
advances  from  B  ;  at  this  time  A  was  residing  out  of 
the  jiu-isdiction  of  the  Court,  and  the  instruments 
creating  the  further  charges  were  signed  by  his 
attorney.  C  and  D,  the  two  members  of  the  firmi 
residing  in  Calcutta,  remained  in  possession  of  the 
mortgaged  property  up  to  the  10th  May  1880,  when 
they  became  insolvent,  and  their  i)roperty  was  vest- 
ed  in  the  Official  Assignee,  who  entered  into  possess- 
ion. On  the  12th  May,  the  mortgagee  also  entered, 
into  posse<Jsion.  On  the  26th  June,  A,  the  remain- 
ing partner  of  the  firm,  returned  to  Calcutta  and  file<l 
his  j^etition  of  insolvency.  Upon  a  petition  by  the 
mortgagee  claiming  to  be  paid  his  mortgage-money 
in  priority  to  the  other  creditors  of  the  firm  : — Held, 
that  the  goods  and  chattels  of  the  firm  which  Mere 
covered  by  the  mortgage  and  further  charges  did  not 
vest  in  the  Official  Assignee  ujxjn  the  insolvency  of  C 
and  D.  Reynolds  v.  Bowley,  L.  R.  2  Q.  B.  474;  Ex 
parte  Dorman,  L.  R.  S  Ch.  51  ;  and  In  re  Hill,  Ex 
parte  Lepage,  I.  L.  R.  6  Calc.  636  note,  distinguished. 
In  the  matter   cf    Morgan.     Cubboy    r.    MnxER 

I.  L.  B.  e  Calc.  633 
7  C.  L.  B.  29  :  9  C.  L.  E.  385 


10. 


Insolvency  Act  {11 


A:  12  Vict.,  c.  21),  s.  23.  Where  goods  are  in  the 
order  and  disposition  of  any  iKTSon  under  such 
circumstances  as  to  enable  him  by  means  of  them  to 
obtain  false  credit,  then  the  owner  of  the  goods,  who. 


(     5671     ) 


DIGEST  OF  CASES. 


(    5672    ) 


INSOLVENCY— confeZ. 

7.  ORDER  AND  DISPOSITION— concZrf. 

has  permitted  him  to  obtain  false  credit,  must  suffer 
the  penalty  of  losing^such  goods  for  the  benefit  of 
those  who  have  given  the  credit.  In  the  matter 
of  Makshall    .         .         .     I.  Ii.  K.  7  Calc.  421 

Affirmed  on  appeal.     In    the   matter    of   Mar- 
shall.   BoiLEAu  V.  Miller    .      10  C.  L.  B.  591 

11-  Insolvency  Act  {11 

<fc  12  Vict.,  c.  21),  s.  23 — Reputed  ownership.  In 
1883  B  mortgaged  to  one  D  certain  furnituae  stand- 
ing in  a  house  leased  by  him  from  one  V.  The 
mortgage-deed  provided  that  until  default  the  mort- 
gagor should  have  free  use  of  the  mortgaged  pro- 
perty ;  that  the  mortgagee  should  be  at  liberty  to 
place  a  durwan  in  charge  of  the  furniture  ;  and  that 
on  default  by  the  mortgagor  the  mortgagee  should 
have  power  to  enter  the  premises  and  deal  with  the 
goods  as  his  own.  A  durwan  was  placed  in  charge, 
and  in  January  1884  the  mortgagor  defaulted  and, 
was  pressed  for  payment  at  different  times  previous 
to  August  1884.  On  the  1st  August,  the  mortgagee 
sent  to  the  premises  people  from  Messrs.  Mackenzie, 
Lyall  &  Co.  for  the  purpose  of  lotting  and  catalo- 
guing the  furniture.  Admittance  into  the  house  was 
refused  to  them  by  B,  although  they  were  admitted 
into  the  compound  by  the  dirrwan  of  the  mortgagee. 
At  about  this  date  (but  whether  before  or  after  the 
1st  August  was  not  clear)  B  asked  for  further  time 
for  payment,  which  was  granted.  On  the  4th 
August,  the  furniture  was  attached  by  V  in  execu- 
tion of  a  decree  for  rent.  On  the  6th  August,  B 
filed  his  petition  in  insolvency,  and  on  the  15th 
September  the  furniture  was  sold  by  the  Official 
Assignee.  On  a  hearing  of  the  claims  put  in  by  the 
mortgagee  andF  ; — Held,  that  on  the  6th  August  the 
furniture  was  not  in  the  possession,  order,  or  disposi- 
tion of  B  as  reputed  owner  with  the  consent  of  the 
true  owner ;  that  under  the  circumstances  brought 
out  in  evidence,  the  fact  that  further  time  for  pay- 
ment was  granted  had  not  the  effect  of  a  fresh 
consent  on  the  part  of  the  mortgagee  to  the  goods 
being  in  the  possession  of  B  as  reputed  owner ; 
that  even  if  this  had  been  so,  the  attachment 
under  F's  execution  took  the  goods  out  of  the 
order  and  disposition  of  B,  and  that  the  mort- 
gagee was  entitled  to  the  benefit  of  that  circum- 
stance. In  re  Agaheg,  2  Ind.  Jur.  N.  S.  240,  ques- 
tioned.    In  the  matter  of  R.  Brown 

I.  Ii.  R.  12  Calc.  629 
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1. 


Assignment     by- 


debtor — 

assignment. 


Fraud  on  creditors  —  Fraudulent 
Where  G  c6  Co.  were  unable  to  meet  the  biUs  of  T 
dh  Co.,  and  wrote  to  T  &  Co.,  "  If  you  do  not 
arrange  for  renewal  or  payment  of  them,  we  must 
stop  payment ;"  G  &  Co.,  knowing  that  they  were 
insolvent,  but  for  the  purpose  of  delay,  and  not 
for  any  benefit  to  the  estate,  agreed  to  mortgage  to 
T  db    Co.,    what    was    substantially    the    Vfhole 
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of  the  estate.  T  <fc  Co.  renewed  the  bills,  and  the 
bills  again  falling  due,  and  GdbCo.  being  unable  to 
meet  them,  T  &  Co.,  paid  them.  Shortly  afterwards 
G  d:  Co.  filed  their  petition  of  insolvency,  without 
having  carried  out  the  agreement.  In  a  suit  by 
T  <fc  Co.  the  Court  refused  to  decree  specific  per- 
formance of  the  agreement,  and  held  that  it  was 
a  fraud  against  the  general  body  of  the  creditors. 
Teil  v.  Gordon        .        2  Ind.  Jur.  N.  S.  142 


2. 


AssignmerU  to  one 


creditor — Fraud — Vendor  remaining  in  possession. 
When  A,  a  holder  of  a  hundi  dra\\Ti  up  and  accept- 
ed by  the  firm  of  B,  procured  that  firm,  when 
it  was  on  the  verge  of  insolvency,  to  sell  him 
certain  property  in  payment  of  the  himdi ;  but, 
before  his  obtaining  possession,  C,  another  creditor 
of,  and  decree-holder  against,  the  firm,  got  it  sold  in 
satisfaction  of  his  debt : — Held  on  A's  suit,  that  the 
sale  in  his  favour  could  not,  in  the  absence  of  any 
finding  of  fraud,  be  set  aside  merely  on  the  ground 
that  the  effect  of  it  had  been  to  deprive  the  other 
creditors  of  their  powers  to  have  recourse  to  the 
property.    Daloo  Ram  v.  Shiva  Pershad 

2  Agra  71 


3. 


Insolvency  Act,  s. 


24 — Voluntary  assignment — Deposit  of  title-deeds — 
Right  of  Official  Assignee.  The  firm  ot  C  N  db  Co., 
Calcutta,  had  an  account  with  a  Bank,  of  which 
R  was  the  manager,  under  an  arrangement  that 
the  Bank  should  discount  bills  accepted  by  C 
N  &  Co.  to  a  certain  amount,  and  that  C  N  d:  Co. 
should  keep  in  the  Bank  a  certain  fixed  cash 
balance.  In  November,  R,  finding  that  the  limit 
of  the  discount  accommodation  had  been  exceedetl 
and  the  cash  account  overdrawn,  declined  to  dis- 
count any  more  bills  unless  security  were  given  for 
the  amount  then  due  to  the  Bank.  A,  the  only 
partner  in  the  firm  oiC  N  d:  Co.,  then  in  Calcutta, 
verbally  promised  on  24th  November  to  deposit 
with  the  Bank  the  title-deeds  of  the  premises  in 
Which  C  N  dh  Co.  carried  on  their  business; 
in  consideration  of  such  promise  R  discount<Kl 
further  bills  from  24th  to  29th  November.  A  ^sent 
to  i2  a  letter  on  25th  November  as  follows  :  In 
pursuance  of  the  conversation  the  writer  had 
with  you  yesterday,  we  now  deposit  the  title- 
deeds  of  landed  house  property  as  security  against 
our  discount  account."  The  letter  enclosed  certain 
title-deeds,  of  which  R  acknowledged  the  receipt. 
R  subsequently  discovered  they  were  not  the  title- 
deeds  which  A  had  promised  to  deposit,  and  of 
this  he  gave  A  notice  by  letter  on  28th  November. 
C  N  db  Co.,  on  5th  November  1870,  suspended 
payment,  and  by  the  usual  order  their  estate  antl 
effects  vested  in  the  Official  Assignee,  who  there- 
upon, finding  that  the  Bank  claimed  a  lien  on  tho 
deeds,  brought  a  suit  against  the  Bank  for  recovery 
of  them.  Held,  that  the  deposit  of  the  title-deeds 
was  not  void  under  s.  24  of  tho  Insolvency  Act. 
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MnxEB  V.  Chabtebed  Mebcantile  Ba?^k  of  India, 
London,  and  China         .         .     6  B.  L.  B.  701 


4. 


Insolvency  Act,  s. 


24 — Assignment  to  trustees  for  benefit  of  creditors — 
Voluntary  assignment — Onus  probandi — Right  of 
creditor  to  set  aside  deed.  ^Vhe^e  two  insolvent 
partners,  being  sued  by  two  of  their  creditors  and 
urgently  pressed  by  others,  called  a  meeting  of 
their  creditors  to  consult  them  as  to  the  course  to 
be  adopted,  and  the  creditors  at  such  meeting 
resolved  that  the  affairs  of  the  insolvents  should 
be  wound  up,  under  a  deed  of  assignment  in  trust 
for  the  benefit  of  their  creditors,  and,  in  pursuance 
of  this  resolution  (which  was  not  shown  to  have 
been  proposed  by  or  to  have  originated  with  the 
insolvents),  a  deed  of  composition  was  drawn  up 
and  executed  by  the  insolvents,  whereby  they 
assigned  their  entire  property  to  trustees  for  the 
benefit  of  all  their  creditors,  who,  before  a  cer- 
tain specified  time,  sliould  sign  the  deed  :  Held^ 
that,  under  these  circumstances,  the  composition 
deed  could  not  h('  considered  a  voluntary  assign- 
ment within  the  meaning  of  s.  24  of  the  Insolvent 
Debtors  Act,  and  the  deed  was  accordingly  upheld. 
The  onus  of  proving  an  assignment  to  be  voluntary 
within  the  meaning  of  the  above  section  lies  upon 
the  person  impugning  it.  Quuere  :  Whether  one  of 
the  creditors  of  an  insolvent,  without  the  consent  or 
without  using  the  name  of  the  Official  Assignee, 
can  take  steps  in  the  Insolvent  Court  with  a  view 
to  have  an  assignment  by  an  insolvent  to  trustees 
set  aside  as  voluntary.  In  re  Dhanjibhai  Khar- 
set  ji  Ratnagab        ...      10  Bom.  827 

5, Insolvmcy  Act,  s. 

24 — "  Voluntary  "  conveyance  by  insolivnt.  Where 
two  days  before  n  person  was  adjudicated  an 
insolvent  and  his  property  had  by  order  vested  in 
the  Official  Assignee  under  the  provisions  of  Stat. 
11  and  12  Vict.,  c.  21,  such  person  had,  not  spont- 
aneously, but  in  consequence  of  l)eing  pressed, 
assigned  to  a  particular  creditor  certain  property  : — 
Held  by  Stuart,  C.J.,  that  such  assignment  was 
not  "  voluntary"  within  the  meaning  of  s.  24  of 
that  statute,  and  was  therefore  not  fraudulent  and 
void  under  that  section  as  against  the  Official 
Assignee.  Held  by  Pearson,  J.,  that  such 
assignment  was  not  a  voluntary  one  in  the  sense  that 
it  was  made  spontaneously  without  pressure ;  that 
as  the  vesting  order  was  not  passed  on  petition  by 
the  insolvent  for  his  discharge,  that  section  was 
not  relevant  to  the  case.     Sheo  Prasad  v.  Miller 

I.  L.  R.  2  All.  474 
In  the  same  case  before  the  Privy  Council,  a  firm, 
trading  in  Calcutta,  having  been  Vhere  adjudicated 
insolvent,  the  transfer  of  a  debt,  transferred  by  one 
of  its  branches  located  in  Lucknow,  was  Jield  upon 
the  evidence  to  have  been  a  voluntary  assignment, 
void  under  s.  24  of  the  Stat.  11  and  12  Vict.,  c.  21, 
as  against  the  Official  Assignee.  A  draft,  dated  of 
the    day  on  which  at    night    the    insolvent    firm 
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stopped  payment  in  Calcutta,  adjudication  having 
followed  on  the  second  day  after,  purported  to  have 
been  drawn  by  a  debtor  owing  money  to  the 
Lucknow  branch  under  its  assignment  in  favour  of 
the  defendant  to  the  amount  of  such  debt. 
The  latter  received  the  money.  Held,  that,  under 
all  the  circumstances,  it  was  not  necessary  to  decide 
W'hether  the  transfer  was  made  on  the  date  which 
the  draft  purported  to  bear,  the  conclusion  upon 
all  the  facts  being  that  the  debt  had  been  trans- 
ferred "voluntarily"  wthin  the  meaning  of  s. 
24.     Miller  v.  Sheo  Prasad    I.  L.  R  6  AIL  84 

li.  R.  10  I.  A.  88. 


6. 


Insolvency  Act,  ss. 


23,  24 — Equitable  assignment  of  good^  as  security 
— Jokhmi  hundi.  The  plaintiffs  at  ^V  piu"chased, 
on  22nd  Decemlier  1878,  from  L,  for  R4,(KH),  a 
jokhmi  hundi,  drawn  in  favour  of  plaintiffs  by  L 
upon  his  firm  in  Bombay.  The  hundi  contained  a 
statement  that  it  was  "drawn  again.st "  twenty- 
nine  bales  of  wood  shipixxi  at  Tuna,  and  it  was 
made  pavable  eight  days  after  \\\i'  safe  arrival  of 
the  ship  at  Bomba} .  The  plaintiffs  obtained  from 
L,  at  the  same  time,  a  letter  addressed  by  him  tt» 
his  firm  at  Bombay,  which  contained  the  follc>wing 
passage:  "Upon  you  a  jokhmi  hundi  is  drawn, 
the  imrticulars  whereof  are  as  folU>ws :  (R  4,000). 
The  value  having  been  reccive<l  from  .bulowji 
Oopalji.  hundis  for  R 4,000  drawn  against  20  bags 
of  sheep's  ^^ooI  ship|)ed  on  board  the  *  Hariprasad,* 
owner  Dayal  Morarji,  from  the  seaport  tomi  of 
Tuna  .  .  .  On  the  safe  arrival  of  the  vessel 
do  you  be  good  enough  to  land  the  goods  and 
deliver  the  same  to  Jadowji  CiojMiIji,  and  as  to  the 
jokhmi  hundis  drawn  before,  if  in  respect  thereof 
any  money  has  to  be  paid  to  .la<lowji  (lopalji,  do 
you  be  good  enough  to  )»>•  the  same."  The  above 
letter  was  duly  presented  by  the  plaintiffs  to  Va 
Bombay  firm  on  the  27th  DeceminT  1878.  Evi- 
dence was  given  that,  at  the  time  the  plaintiffs 
obtained  the  hundi  and  the  letter,  the  goods  referred 
to  had  been  already  shippetl.  On  the  1st  January 
1879,  the  firm  of  L  was  a4ljudicat4><l  insolvent  by 
the  High  Court  of  Bombay.  On  the  5th  January 
1870,  the  ship  arrive*!  at  Bombay  with  the  goods 
in  question  on  Imard.  and  on  the  7th  January  the 
ship-owners  delivere<I  them  to  the  Official  As- 
signee  In  a  suit  against  the  Official  Assignee  (as 
assignee  of  the  estate  and  effects  of  L)  and  the  ship- 
owners to  recover  ]x>sse88i<>n  of  the  wool  or  the 
amount  <tf  the  hundi :  —Held,  on  the  authoritv  of 
Burn  V.  Carmlho,  4  M.  <f^  Cr.  702,  that  the  letter 
of  the  22nd  December  1878  operated  as  an  equitable 
a.ssignment  of  the  wool  to  the  plaintiffs,  on  the  safe 
arrival  of  the  vessel,  as  a  security  for  the  payment 
of  the  hundi,  and  that  the  plaintiffs  were,  therefore, 
entitled  to  obtain  possession  of  the  wool.  Jadowji 
GoPAji  V.  Jetha  Samji     .    I.  L.  R.  4  Bom.  338 


7. 


Stut.  II  4-  12 


Vict.f  c.  21,  s.  24 — Insolvent  — Voiunlary  transfer. 
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On  the  12th  March  1881,  a  firm,  the  partners  of 
which  were  subsequent! j%  Anthin  two  months  from 
that  date,  adjudicated  insolvents  under  11  &  12 
Vict,,  c.  21,  suspended  payment.  On  the  night  of 
the  previous  day,  the  11th  March,  one  of  the 
creditors  of  the  firm,  the  impending  bankruptcy  of 
the  firm  having  become  known,  urged  the  latter  to 
make  over  a  part  of  their  stock-in-trade  as  security 
for  the  debt,  and  to  this  the  insolvents  consented. 
The  only  pressure  which  appeared  to  have  been 
exercised  was  that  on  the  11th  March  security  was 
demanded  from  the  insolvents.  Heldf  that,  there 
having  been  no  pressure  which  could  not  be  resisted, 
and  no  legal  proceedings  having  existed  against  the 
insolvents,  or  which  they  could  have  feared,  the 
transaction  was  a  voluntary  transfer,  and  therefore 
void  under  s.  24  of  11  &  12  Vict.,  c.  21. 
Phulchand  v.  Miller        .     I.  L.  R.  7  AIL  340 


8. 


Assignment   in 


fraitd  of  creditors — Transferee  in  good  faith  and  for 
value.  A  transfer  of  property  made  to  certain 
<}reditors  fraudulently  and  in  contemplation  of  the 
insolvency  of  the  transferor  is  not  voidable  at  the 
suit  of  another  creditor  if  the  transferees  were 
purchasers  in  good  faith  and  for  consideration. 
Gop^vL  V.  Bank  of  Madras 

I.  L.  R.  16  Mad.  397 


9. 


Mortgage        to 


■  secure    a    barred    debt    since    reneived — Fraudulent 
preference — Voluntary      transfer — Civil      Procedure 
Code,  ss.  344,  361.     On  1st  January  1886  a  partner- 
ship theretofore  existing  between  A  and  B  was  dis- 
solved and  the  deed  of  dissolution    provided,  inter 
alia,  for  the  execution  by  B  on  demand  of  a  mort- 
gage on  the  plantation  house  (then  subject  to  a  sub- 
sisting mortgage  in  favour  of  the  Agra  Bank)  to 
secure  the  repayment  of  a  debt   due  by  the  firm  to 
the  trustees  of  A's  marriage  settlement.     A    suit 
a^^ainst  the  firm  was  pending  at  the  date  of  the  deed 
of  dissolution,  and  it  was  dismissed  by  the  Court  of 
first  instance,  and  an  appeal  was  preferred  to  the 
High   Court.     Before  the  appeal  came  on  for  hear- 
ing, the  debt  to  ^'«  trustees  was  barred  by  limita- 
tion, but  A  hy  a,    letter    consented    to    pay    it, 
and  the  trustees  demanded  the  execution  of    the 
mortgage  as  agreed  on  and  offered  to  pay  off  the 
Bank.    Shortly  afterwards,  viz.,  in  December  1888, 
the  appeal  came  on  in  the  High  Court,  which  held 
that  the  appellant's  claim  was  valid  and  called  on 
the  Court  of  first  instance  for  a    further  finding. 
On  2nd  January  1889,  B  executed  a  mortgage  of  the 
plantation  house  in  pursuance  of  the  above  agree- 
ment, and  in  June  the  trustees  paid  off  the  Bank. 
In  April,  the  High  Court  in  the  above  appeal  passed 
n  decree  for  the  appellant.     In  consequence  of  this 
decree,  5  became  involved  in  pecuniary  difficulties  : 
in     October    he    found    himself    insolvent,    and 
ceased  to  carry  on  business,  and  in  February  1890 
applied  under  the  Civil  Procedure  Code,  s.  344,  to 
be     declared    an      insolvent.       His      application 
was  opposed  by  the  holders  of    the  High  Court 
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decree  on  the  ground  tliat  the  mortgage  of  2nd 
January  1889  hatl  b<>en  executed  \\  ith  the  object  of 
defeating  their  claim.  Held,  that  the  execution  of 
the  mortgage  of  January  1889  afforded  no  reason  for 
rejecting  the  application  under  the  ('ivil  Procedure 
Code,  a.  351,  since  it  was  supported  by  consideration 
and  did  not  amount  to  an  act  of  fraudulent 
preference,  not  being  a  voluntary  transfer.  Butcher 
v.  Stead,  L.  R.  7  E.  &  I.  Ap.  S39,  followed.  Brown 
V.  Ferguson        .         .      I.  L.  R.  16  Mad.  499 


10. 


h!/ 


Mortfjagf 

trading  partnership  of  all  its  assets  ithen  solvent 
for  advances  present  and  fviure — Change  of  parttiers 
with  continuance  of  mortgage  liabilitij — Validity  of 
mortgage  security.  If  a  trader  assigns  all  his 
property,  except  on  some  substantial  contem- 
poraneous payment  or  substantial  undertaking  to 
make  a  subsequent  payment,  that  is  an  act  of  insol- 
vency, and  is  void  against  the  cretlitors  on  his 
insolvency,  simply  because  nothing  is  left  where- 
with to  carry  on  the  business  ;  whereas,  if  he  receives 
such  assistance,  something  is  left  to  carry  on  the 
business.  A  trading  partnership  before  its  insol- 
vency, assigned  by  mortgage  all  its  assets  to  a  credi- 
tor, who  simultaneously  made  a  substantial 
advance  to  the  firm,  agreeing  to  make  future 
advances.  Held,  that  the  mortgage  would  have 
covered  such  assets  of  the  then -firm  as  were  in 
existence  at  the  time  of  the  insolvency,  and  would 
not  have  been  void,  as  against  the  other  creditors 
and  the  Official  Assignee,  because  the  assistance 
was  substantial,  and  the  then  solvent  firm  was 
not  left  by  the  assignment  without  means. 
Another  question  was  raised  upon  the  facts  that, 
after  the  mortgage  and  before  the  insolvency, 
new  partners  entered  the  firm,  and  new  stock- 
in-trade  was  brought  in.  The  new  partners 
were  to  be  under  the  same  liability  to  the  secured 
creditors,  the  security  continuing  Anth  respect 
to  the  new  firm  and  the  after-acquired  stock,  as 
it  stood  with  respect  to  the  old.  Held,  that  this 
arrangement  did  not  invalidate  the  prior  security, 
amounting  as  it  did  to  a  mert»  substitution  of 
persons  and  goods  at  the  time  of  the  change.  Also 
the  incoming  partners  received  substantial  con- 
sideration ;  for,  although  the  obligation,  under 
the  former  agreement  with  the  old  firm,  for  the  rest 
of  the  advances  not  then  made  was  remitted,  a  new 
obligation  was  entered  into  that  a  sura  of  money 
should  be  provided,  which  was  afterwards  supplied. 
The  incoming  partners  got  the  benefit  of  a 
suretyship  which  the  mortgagees  had  entered  into 
for  the  former  firm.  These  were  the  considera- 
tions to  the  incoming  partners  at  the  time.  As 
the  original  contract  would  have  been,  the  new 
one  was,  valid  against  the  Official  Assigns. 
Khoo  Kwat  Siew  v.  Wool  Taik  Hw'at 

I.  I,.  H.  19  Calc.  228 
li.  R.  19  L  A.  16 


11. 


—     AMignmtnt   of 


stock'.in'trade— Equitable    lien^- Preferential    credi 
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tor — Insolvency,  act  of — Insolvent  Act  {11  ^  12 
Vict.y  c.  21),  s.  9.  An  insolvent  in  debt  to  a  bank 
had  given  a  promissory  note  for  the  full  amount  of 
the  debt  due.  He  also  gave,  by  way  of  collateral 
security  for  the  promissory  note  and  for  any  future 
advances,  a  letter  of  lien  over  his  stock-in-trade, 
etc.,  and  undertook  at  the  time  to  execute,  \  henever 
called  upon  to  do  so,  an  assignment  of  his  business. 
This  undertaking  was  never  carried  out.  Two 
years  and  three  months  from  the  date  of  the  loan 
the  insolvent  had  addressed  a  letter  to  the  Bank 
enclosing  a  cheque  for  RCOO,  and  requesting  that  it 
should  be  j. laced  to  the  credit  of  the  loan  account. 
Held,  that,  as  regards  the  amount  of  the  debt 
secured  by  the  letter  of  hypothecation,  the  Bank 
was  entitled  to  rank  as  preferential  creditor,  euch 
letter  creating  a  good  equitable  charge  on  existing 
assets.  The  assignment  contemplated  by  the  letter 
of  hypothecation  amounted  to  an  act  of  insolvency 
within  the  meaning  of  a.  9,  Insolvent  Debtors' 
Act,  and  created  no  equity  available  as  against  the 
OflBcial  Assignee.     In  the  matter  of  Sdmmers 

I.  li.  R.  23  Calc.  592 


12. 


Attempted  pre- 


ference— Equitable  mortgage  "by  deposit  of  title- deeds 
— Onus  of  proof — Evidence  Act  (/  of  1872),  ss.  IS 
and  21 — Admission  by  party — Otnission  to  object 
to  admissibility  of  evidence.  After  an  adjudication, 
under  the  Stat.  11  &  12  Vict,  c.  21,  of  insolvency 
against  a  trader  in  Calcutta,  a  creditor  brought  this 
suit  against  him  and  the  OflBcial  Assignee  as  co- 
defendants,  the  latter  alone  defending.  The 
claim  was  for  payment  of  a  debt,  and  in  default 
to  obtain  an  order  for  the  sale  of  land  upon  which 
the  creditor  averred  that  he  held  an  equitable 
mortgage  by  deposit  of  title-deeds  with  him,  before 
the  adjudication,  as  security  for  the  debt.  Held, 
tV.at  the  burden  was  upon  the  plaintiff  of  proving 
the  deposit  by  way  of  equitable  mortgage  to  have 
preceded  the  adjudication.  The  Courts  below 
having  differed  as  to  whether  this  prior  possesaion 
had  or  had  not  been  proved,  an  examination  of 
the  evidence  led  to  the  conclusion  that  the  plaint- 
iff had  failed  to  prove  that  the  title-deeds  had  been 
deposited  before  the  date  of  the  adjudication  as 
alleged  by  him.  On  the  question  whether  the 
Courts  below  should,  or  should  not,  have  received 
in  evidence  the  testimony  of  a  witness  who  had 
been  informed  by  the  plaintiff  before  the  adjudi- 
cation that  documents  relating  to  land  had 
then  been  deposited  with  him  as  security  by  the 
person  who  was  afterwards  insolvent  and  who  was 
the  first  defendant  in  this  suit : — Held,  that  this, 
being  an  admission  by  a  party  within  s.  21  of  the 
Evidence  Act,  1872,  could  not  be  used  as  evidence 
in  the  plaintiff's  favour.  Held,  also,  that  an  erron- 
eous omission  to  object  to  the  admission  of  such 
testimony  did  not  make  it  available  as  a  ground  of 
judgmerit.     Miller  v.  Madho  Das 

I.  L.  R.  19  All  76 
li.  R.  23  I.  A.  106 
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Application    of    Civil    Pro- 


cedure Code— CiViZ  Procedure  Code,  1859,  ss.  27^ 
and  280— -Right  of  Official  Assignee.  Ss.  273  and 
280  of  Act  VIII  of  1859  did  not  apply  to  cases  of 
insolvency  where  the  whole  of  the  debtor's  pro- 
perty is  vested  in  the  Official  Assignee,  and  cannot 
be  handed  over  to  the  Court  in  the  manner  con- 
templated by  those  sections.  Kissoreemohun 
Chatterjee  v.  Konnoy  Loll  Dutt 

llnd.  Jur.  N.  S.  247 

2. Civil       Proce- 


dure Code,  1859,  ss.  273  280.  The  sections  of  Act 
VIII  of  1859  (273-280,  etc.)  which  enabled  a  defend- 
ant, arrested  or  in  prison  in  execution  of  a  decree, 
to  obtain  his  discharge  on  application  to  the  Civil 
Court,  and  giving  up  all  his  property,  had  no 
application  in  cases  in  which  the  prisoner  had 
become  insolvent,  and  the  Court  for  the  Relief  of 
Insolvent  Debtors  had  his  case  pending  before  it  ; 
but  they  did  apply  where  the  petition  in  insolvency 
had  been  dismissed  or  otherwise  fully  disposed  oL 
In  re  SooR  Persaud         .     2  Ind.  Jur.  N.  S.  91 

3.  Small  Cause  Court  debtors 


— Civil  Procedure  Code,  1877,  s.  336,  cl.  5  ;  and 
Ch.  XX,  ss.  344-360.  Cl.  5  of  s.  336  of  Act  X  of 
1877  applies  to  Small  Cause  Court  debtors :  such 
persons  can  obtain  the  benefit  of  Ch.  XX  of  that 
Act  by  applying  to  a  Court  which  has  jurisdiction 
under  that  chapter.     Moidin  v.  Sundaramurthla 

I.  li.  R.  2  Mad.  9 

Application     to    Collector's 


Court  for  adjudication — Civil  Procedure  Code, 
1877,  88.  2^and  344~Bengal  Civil  Courts  Act, 
1871,  8.  15— Bengal  Act  VII  of  1868.  A  Collector's 
Court,  though  having  Civil  Court  powers  in  some 
cases,  is  not  a  Civil  Court  under  s.  15,  Bengal 
Civil  Courts  Act,  1871,  nor  is  it  subordinate  to  a 
District  Court  within  the  meaning  of  s.  2  of  the 
Civil  Procedure  Code,  1877.  An  application  under 
8.  344  of  Act  X  of  1877  for  a  declaration  of  insol- 
vency made  by  a  person  imprisoned  by  order  of  the 
Collector  under  the  provisions  of  Bengal  Act  VII 
of  1868  cannot  be  entertained  .  In  tfip  m^ttrr  of 
BoDRU  RoHMAN       .         .         .     3  C.  L.  R.  508 


5. 


Application      to     Munsif  s 


Court  for  adjudication — Civil  Procedure  Code,. 
1882,  88.  344,  360 — Attachment  of  debtor's  goods — 
Applications  to  Munsif  s  Court.  A  District  Munsif 'a 
Court  invested  with  insolvency  jurisdiction  by  the 
Local  Government  under  s.  360  of  the  Code  of 
Civil  Procedtire  cannot  entertain  an  application 
made  by  a  judgment-debtor,  whose  property  has 
been  attached,  to  be  declared  an  insolvent,  except 
where  such  application  is  transferred  to  it  by  the 
District  Court.     Narasayya  v.  Narasimm.v 

I.  li.  R.  7  Mad.  510 

6.  Application  on  in8UfiB.cient 

grounds — Civil  Procedure  Code,  1882,  s.  244 — 
Fulfilment  of  requirements  of  section  after  applica- 
tion.    When   an    application    to    be   declared   an 
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insolvent  under  s.  344  of  the  Civil  Procedure  Code, 
1882,  was  preferred,  the  requirements  had  not  been 
fulfilled,  as  the  applicant  had  not  been  arrested  or 
imprisoned  in  execution  of  a  decree  for  money,  nor 
had  his  property  been  attached  in  execution  of 
such  a  decree.  Eleven  days  after  the  application 
had  been  preferred,  the  applicant's  property  was 
attached  in  execution  of  such  a  decree.  One  of 
the  creditors  subsequently  objected  to  the  applica- 
tion on  the  ground  that  when  it  was  preferred  the 
requirements  of  s.  344  had  not  been  fulfilled. 
Held,  that  the  application  should  not  on  that 
ground  have  been  dismissed.  Ma  khan  Lal  v. 
GUI.ZAEI  Lal  .         .      I.  L.  R.  6  All.  289 

7. Application     for    adjudica- 
tion after  order  for  attachment  of  property 

—Civil  Procedure  Code,  1877,  ss.  344  to  360 — 
Jurisdiction — Subordinate  and  District  Courts. 
The  lower  Court  ordered  the  attachemnt  of  a  house 
belonging  to  the  judgment-debtor  in  execution  of  a 
money-decree  passed  against  him  by  that  Court. 
The  judgment-debtor  then  applied  to  be  declared 
an  insolvent  under  s.  344  of  the  Civil  Procedure 
Code  (Act  X  of  1 877).  Held,  that  it  could  not  enter- 
tain  the  application.  Purbhudas  Velji  v.  Chtjgun 
Raichand  .         .         I.  L.  R.  8  Bom.  196 


8,? 


Application  to  have  judg- 
ment-debtor declared  insolvent — Jurisdiction 
— Deputy  Commissioner — District  Court — Insolvent 
judgment-debtors — Civil  Procedure  Code,  1882,  ss. 
344,  360 — Costs.  The  Court  of  a  Judicial  Com- 
missioner, and  not  that  of  a  Deputy  Commissioner, 
is  the  ' '  District  Court,"  in  Chota  Nagpore  under 
ss.  2  and  344  of  the  Civil  Procedure  Code.  A 
Deputy  Commissioner,  therefore,  invested  by  the 
Local  Government  with  powers  under  s.  360  of  the 
Code  has  no  jurisdiction,  apart  from  any  transfer  by 
the  ' '  District  Court,"  to  entertain  an  application 
bj^  a  judgment-creditor  under  s.  344  to  have  his 
judgment-debtor  declared  an  insolvent.  In  re 
Waller,  I.  L.  B.  6  Mad.  430,  and  Purbhudas  Velji 
V.  Chugan  Raichand,  I.  L.  E.  8  Bom.  196,  followed. 
The  question  of  jurisdiction  not  having  been  raised 
in  the  lower  Court,  the  order  was  set  aside  without 

costs.       JOYNARAIN      SiNGH      V.      MfDHOO      SuDUN 

Singh     .         .         .         .     I.  Ii.  R.  16  Calc.  13 

9, Application  to  be  declared 

insolvent  made  to  Court  to  which  decree 
was  transferred  for  execution — Civil  Proce- 
dure Code,  ss.  228,  239,  344,  360.  Where  a  decree 
had  been  transferred  for  execution  from  the  Court 
of  the  District  Munsif  of  E  to  that  of  the  District 
Munsif  of  B,  and  an  application  was  made  by  the 
judgment-debtor  under  s.  344  of  the  Code  of  Civil 
Procedure  to  be  declared  an  insolvent  and  enter- 
tained by  the  latter  Court :  Held,  that  the  District 
Munsif  of  B  had  no  jurisdiction  to  entertain  the 
application.      Venkatasami  v.  Narayanaratnam 

I.  Ii.  R.  11  Mad.  301 


f   INSOLVENCY— con<</. 
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10.  Jurisdiction     of    original 

Court  to  make  declaration  of  insolvency — 
Civil  Procedure  Code,  1882,  s.  344— Decree  passed 
on  appecd.  A  suit  for  money  was  dismissed,  but 
on  appeal  the  High  Court  passed  a  decree  for  the 
plaintiff.  The  judgment-debtor  made  an  applica- 
tion to  the  Court  of  first  instance  under  Civil  Pro- 
cedure Code,  s.  344,  to  be  declared  an  insolvent. 
Held,  that  the  Court  had  jurisdiction  to  make 
the  declaration  sought  for.  Jambuvayyan  v. 
Venkatarayar     .         .       I.  Ii.  R.  19  Mad.  6& 


IL 


Jurisdiction  of  second  class 


Subordinate  Judge's  Court  invested  by  the 
Local  Government  with  insolvency  juris- 
diction—Civ/Z  Procedure  Code,  1882,  «*.  344  to 
360 — Debt  of  a  scheduled  creditor  exceeding  R5,000. 
Where  a  person,  arrested  in  execution  of  a  decree  for 
money  by  the  Com-t  of  a  second  class  Subordinate 
Judge  invested,  under  s.  360  of  the  Civil  Procedur© 
Code,  mth  the  powers  conferred  on  District  Courta 
by  ss.  344  to  359,  makes  an  application  to  the  Sub- 
ordinate  Judge's  Court  under  s.  344,  that  Court 
has  power  to  entertain  it  and  to  make  the  declara- 
tions referred  to  in  ss.  344  to  359,  and  the  fact 
that  a  debt  due  to  a  scheduled  creditor  exceeds 
R5,C00  does  not  deprive  it  of  juxisdiction. 
Shankar  Raghuxath  v.  Vithal  Babaji 

I.  Ii.  E.  21  Bom.  45 

12.  Discharge,  right  of  debtor 

to~Civil  Procedure  Code,  1859,  s.  273.  The  only 
question  was  under  this  section  whether  the 
debtor  was  possessed  or  not  of  any  means.  If  not, 
he  was  entitled  to  his  discharge.  Siodes  Gopal 
Sadhoo  Khan  v.  Nund  Lall  Dey 

4  W.  R.  Mi.  8 


13. 


Civil  Procedure 


Code,  1859,  8.  273— .Act  XXIII  of  1861,  *•  ««. 
Where  a  lower  Appellate  Court,  from  the  replies  of 
a  judgment-debtor  whom  it  examined,  and  from  the 
circumstances  of  the  case  as  set  forth  in  the  evidence 
came  to  the  conclusion  that  the  judgment-debtor 
had  not  proved  that  he  was  not  possessed  of  pro- 
perty, so  as  to  be  entitled  to  the  benefit  of  s.  273, 
Act  VIII  of  1859,  and  s.  8,  Act  XXIII  of  1861  :— 
Held,  that  there  was  no  error  of  law  in  this  finding. 
Abdool  Ruhman  v.  Abdool  Sobhan 

12  W.  H.  12& 


14. 


Proof  of   bond' 


fides — Procedure.  In  making  the  application  pre- 
scribed by  Act  VIII  of  1859,  s.  273,  it  was  necessary 
for  the  judgment-debtor  to  satisfy  the  Court  that 
he  was  acting  bond  fide.  After  the  Court  was  satis- 
fied that  the  allegations  made  by  the  judgment- 
debtor  in  his  application  and  under  examination 
were  true,  it  might  call  upon  the  execution-creditor 
to  show  cause.  Gladstone,  Wyllie  &  Co.  v. 
WooMESH  Chundkr  Chatterjee  .  25  W.  B.  9S 

15, Civil  Procedure 

Code,  1859,  «.    273— Mala  fides.    C   D  repaired. 
P's  ship  on  his  express  representation  that    the 
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repairs  would  be  paid  for  by  a  letter  of  credit  which 
the  owners  had  sent  for  that  i)urpose.  P  applied 
the  funds  to  the  payment  of  other  creditors.  C  D 
sued  him  for  the  amount  of  the  repairs,  and  obtained 
a  decree,  in  execution  of  which  P  was  imprisoned. 
The  Court  having  refused  to  give  him  his  discharge 
under  s.  273  of  Act  VIII  of  1859,  he  appealed. 
Hdd,  on  appeal,  that  a  person  who  gets  work  done 
on  the  representation  that  it  is  to  be  paid  for  out  of 
certain  specific  funds,  which  funds  he  afterwards 
applies  in  paying  sums  due  to  other  creditors,  is 
■guilty  of  mala  fides  and  of  giving  undue  perference, 
and  is  therefore  not  entitled  to  his  discharge  under 
8.  273  of  Act  VIII  of  1859.  Passmore  v.  Calcutta 
Docking  Company  .       Bourke  A.  O.  C.  74 


16. 


Civil    Procedvre 


"Code,  1859,  s.  273 — Circumstances  entitling 
debtor  to  release.  "VMiere  the  judgment-debtor 
applied  for  his  discharge  under  s.  273  of  Act  VIII 
of  1859,  and  the  Court,  not  being  satisfied  of  his 
inability  to  pay  and  that  he  was  honest  and  ho7id 
fide  in  dealing  with  his  property,  refused  the  appli- 
cation : — Held,  that  a  prisoner  for  debt,  if  he  be  i>er- 
feotly  honest,  without  present  means  of  payment, 
and  has  given  every  facility  in  his  power  to  his 
creditors  taking  ix)s.session  of  his  property,  is 
entitled  to  release  ;  that  nothing  short  of  this  will 
entitle  him  to  it.  Chyet  Ram  v.  Ramchunder 
DuTT        .        .        .        .       Bourke  O.  C.  101 


17. 


Civil 


Proce- 


dure Code,  1859,  s.  273  ;  and  Act  XXIII  of  1861,  e.  8 
— Application  of  the  Small  Cause  Courts.  A  defend- 
ant, arrested  in  execution  of  a  decree  of  a  Small 
Cause  Court,  applied  to  that  Court,  under  s.  27H  of 
the  Civil  Procedure  (.'ode,  averring  that  the  only 
property  which  he  had  was  immoveable  property, 
and  he  was  willing  to  place  it  at  the  disposal  of 
the  Court.  Held,  that  the  judgment-debtor  was 
liable  to  be  calletl  upon  to  show  cause  for  not  pro- 
ceeding against  the  property  described  in  the  ap- 
plication in  execution  of  his  decree.  Shaw  v. 
Subramier  ....      5  Mad.  108 


18. 


Civil         Proce- 


dure Code,  1859,  s.  273 — Insolvency — Order  for  dis- 
charge— Jurisdiction  of  District  Judge.  Except 
under  very  special  circumstances,  a  Judge  ought 
not  to  make  an  order  for  the  discharge  of  a  defend- 
ant under  Act  VIII  of  1859,  s.  273.  A  ]«rty  who 
voluntarily  brings  himself  into  the  Insolvency 
Court  in  Calcutta  was  incapable  of  applying  to  a 
District  Judge  for  a  discharge  under  the  above 
section,  the  property  which  he  may  be  possessed 
of  within  the  jurisdiction  of  the  former  Court  not 
being  subject  to  the  latter.  Kisto  Lall  Oossain 
V.  Joy  Gopal  Bysack      .         .      21  W.  K.  185 


19.  ■ — — Judgment-debtor 

' — Application  for  discharge — Salary.  A  judgment- 
debtor  in  receipt  of  a  monthly  stipend  was  not 
'entitled  to  obtain  a  discharge  under  s.  273  of  Act 
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VIII  of  1859,  unless  he  submitted  to  place  that 
stipend  at  the  disposal  of  the  Com-t,  that  provi- 
sion might  be  made  for  satisfaction  of  the  debt. 
Asdutdowlah  Reza  Hossein  Khan  v.  Hami- 
SADOWLAH  Abed  Khan 

6  B.  li.  B.  575  :  15  W.  R.  204 


But  see  Coombe  v.  Caw 


20. 


13  B.  1..  R.  268 
22  W.  R.  257 

-     Arrest  in  execu- 


tion of  decree — Qround  for  discharge — Act  VIII  of 
1859,  s.  273 — Salary.  The  fact  that  a  judgment- 
debtor,  Avho  had  been  arrested  in  execution  of  a 
money -decree,  was  in  receipt  of  a  salary,  was  not 
sufficient  cause  to  show  against  his  discharge  under 
s.  8  of  Act  XXIII  of  1861.     Coombe  v.  Caw 

18  B.  L.  R.  268  :  22  W.  R.  257 


21. 


Civil        Proce- 


dure Code,  1S59,  s.  280 — Evidence.  Where  a  judg- 
ment-debtor applied  for  release  from  im- 
prisonment under  the  provisions  of  s.  280,  Act  VIII 
of  1859,  and  the  judgment-creditor  adduced  prima 
facie  evidence  that  the  applicant  had  wilfully  con- 
cealed property,  or  right*;  and  interests  in  property, 
which  evidence  was  rebutted,  the  Judge  was 
held  to  have  done  right  in  rejecting  the  application. 
When  a  party  seeks  the  assistance  of  a  Court  in 
any  case  in  which  the  best  knowle<ige  of  the 
disputed  facts  is  with  himself,  he  is  bound  to  place 
that  knowledge  before  the  Court  A\ith  the  sanction 
of  an  oath.  Cunoa  Churn  Dhuk  r.  Kilinga  Pa 
Setee 12W.  R.  422 


22. 


Onus    proband! 


—Civil  Procedure  Code.  1859,  s.  280.  Where  a 
judgment-debtor  applied  from  jail  for  his  own  re- 
lease, putting  in  an  affidavit  and  afterwards  a  deposi- 
tion on  oath,  to  the  effect  that  he  had  no  ]>rojx'rty 
M  hatover  to  satisfy  the  decree  against  him  : — Held, 
that  it  was  incumbent  on  the  decree-holder  to  prove 
that  these  statements  were  false,  and  that,  in  the 
absence  of  such  evidence,  the  judgment-debtor 
was  entitUxl  to  his  discharge.  Abdool  Settar  v. 
Makhum  Kooer        .         .         .     25  W.  R.  182 


28. 


Civil        Proci 


dure  Code,  1859,  s.  273— Act  XXIII  of  1801,  s.  8— 
Concealment  of  property.  Where  a  judgment-debtor 
arrested  in  execution  of  a  decree  applied  for  his 
discharge  under  s.  273,  Act  VIII  of  1859,  but  whilr 
pretending  to  furnish  a  complete  statement  of  his 
projierty  was  shown  to  have  concealed  a  portion, 
the  lower  Court  was  held  to  have  acted  properly, 
under  s.  8,  Act  XXIII  of  1861,  in  ordering  him  to 
prison.  Gunga  Gobind  Muxdul  v.  Bonomalee 
Paul  14  W.  R.  64 


24. 


Act  XXIII   of 


1861,  s.  8 — Order  illegal  for  non-compliance  with 
provisions  of  the  law — Subsequent  application  for 
arrest.  Held,  that  an  order  discharging  a  judgment- 
debtor  under  s.  8,  Act  XXTII  of  1861,  being  illegal 
on  account  of  non-compliance  with  the    proct^urt- 
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])rescribed  by  law,  might  be  quashed  and  afterwards 
treated  as  a  nullity,  so  as  not  to  bar  any  subsequent 
application  for  arrest.  Ltjchmee  Narain  v.  Bhai- 
Row  Pershad  .        .        .1  Agra  Mis.  4 

25.  Act  XXIII  of 

1861,  s.  8 — Power  of  Judge  to  detain  defendant  in 
custody.  The  discretionary  power  of  a  Judge^to 
detain  a  defendant  in  custody  otherwise  than  by 
committing  him  to  prison  in  execution  of  a  decree 
was  confined  to  the  case  provided  for  in  Act  XXIII 
of  1861,  s.  8.     Sahib  Rautan  v.  Ibrahim  Rautan 

1  Mad.  441 


26. 


ActXXIII'of 


1861,  s.  8 — Afplication  for  discharge — Act  VIII 
of  1859,  ss.  273  and  280.  S.  8  of  Act  XXIII 
applied  only  to  applications  made  under  s.  273  of 
Act  VIII  of  1859,  not  to  applications  made  under 
s.  280.    Smith  v.  Boggs      .     5  B.  L.  E.  Ap.  21 


27. 


-—    Sufficiency     of 


■security:  The  question  of  the  sufficiency  of  the 
security  tendered  by  the  judgment-debtor  is  one 
entirely  for  the  lower  Court  to  determine.  In  thz 
matter  of  Bhoobun  Mohxjn  Bose    15  W.  R,  571 


28. 


Application  to  be  declared 


L 


insolvent — Civil  Procedure  Code,  1882,  s.  344 — 
Onus  'prohandi.  A  person  applying  under  s.  344  of 
the  Code  of  Civil  Procedure  must  satisfy  the  Court 
that  his  case  comes  within  the  provisions  of  s.  351, 
and  the  burden  of  proof  lies  upon  him.  Mumtaz 
HossEiN  V.  Brij  Mohun  Thakoor 

I.  li.  R.  4  Cale.  888 

29.  Civil       Proce- 

dure Code,  1882,  s.  351 — Insolvent  judgment-debtor 
— "  Unfair  preference.'^  J.,  in  pursuance  of  a 
previous  agreement  with  B,  and  on  being  pressed  by 
B,  who  had  a  pecuniary  claim  against  him,  which 
nearly  equalled  half  the  amount  of  all  the  pecuniary 
claims  against  him,  assigned  to  B  the  whole  of  his 
property  by  way  of  sale,  in  consideration  in  part  of 
B's  pecuniary  claim  against  him.  Held,  that  by 
such  assignment  J  did  not  give  fi  an  "  undue 
preference  "  to  his  other  creditors  within  the  mean- 
ing of  s.  351  of  Act  X  of  1877.  Joakim  v.  Secre- 
tary OF  State  for  India   I.  Li.  B.,  3  AIL  530 


30. 


Civil     Proce- 
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application.  Held,  that  the  Court  of  first  instance 
had  taken  an  erroneous  view  of  s.  351,  and  had 
assumed  a  wider  discretion  than  the  law  conferrod 
on  it.  If  a  person  making  an  application  to  be 
declared  an  insolvent  has  not  brought  himuelf 
within  cl.  (a),  (6),  (r),  or  (d)  of  that  section,  then 
the  Court  has  no  discretion  on  other  groundii  to 
refuse  the  application.  The  bad  faith,  the  recklej«8 
contracting  of  debts,  the  unfair  preference  of  credi- 
tors, the  transfer,  removal,  or  concealment  of 
property,  the  making  false  statements  in  Uie 
apphcation,  are  all  dealt  with  in  s.  351,  and  arc 
intended  to  confine  the  category  of  acts  of  miscon- 
duct that  will  debar  the  applicant  from  obtaining 
the  relief  and  protection  he  asks.  Salamat  Ali 
V.  Minahan  .         .         .        I.  li.  B.  4  AU.  337 


dure  Code,  1882,  s.  351 — Insolvent  judgment-debtor. 
A  judgment-debtor  applied  to  be  declared  an  insol- 
vent.    Certain   of   the   claims    against   him   were 
claimed  under  decrees.     The  Court  of  first  instance 
refused  the  apphcation,  notwithstanding  the   state- 
ments in  the  apphcation  were    substantially  true, 
and  the  applicant  had  not  committed  any  act  of  bad 
faith  mentioned  in  s.  351  of  the  Civil  Procedure 
Code,  on  the  ground  that  the  applicant  had   con- 
tracted the  debts  for  which  such  decrees  had  been 
made  dishonestly,  and  that  section  gave  the  Court 
in  such  a  case  a  discretionary  power  to  refuse  the 


31. 


—   Civil  Procedure 


Code,  1882,  s.  351  (a) — Insolvent  judgment-debtor — 
Accidental  false  statement  in  application.  Before 
rejecting  an  application  by  a  judgment-debtor 
for  a  declaration  of  insolvency  with  refertmce  to  the 
provisions  of  s.  351  (a)  of  the  Civil  Procedure 
Code,  it  is  necessary  that  the  Court  should  bo 
satisfied  that  the  applicant  has  wilfully  made 
false  statements  :  unintentional  inaccuracies  are  not 
sufficient  grounds  for  rejection.  Karim  Baksh  r. 
MisRi  Lal        .         .         .     I.  li.  B.  7  All.  295- 


32. 


Civil  Procedure 


Code,  s.  351  (&) — Insolvent  judgment-debtor — '*  Pro- 
perty " — Fraudulent  intent.  S.  351  (6)  of  the  Civil 
Procedure  Code  contemplates  a  case  of  active 
concealment,  transfer,  or  removal  of  substantive 
property  since  the  institution  of  the  suit  in  which 
was  passed  the  decree  in  execution  of  which  the 
judgment-debtor  was  arrested  or  imprisoned,  with 
intent  to  deprive  the  creditor  or  creditors  of 
available  assets  for  division ;  and  it  does  not 
cover  an  omission  by  the  judgment-debtor,  in 
his  apphcation  for  a  declaration  of  insolvency  of 
a  statement  as  to  his  right  to  demand  partition 
of  ancestral  estate  in  which  he  is  a  sharer,  especially 
where  there  is  no  evidence  of  any  intent  to 
defraud.  Sukrit  Narain  Lal  v.  Raohunatii 
Sahai       ....      I.L.B.7A11.445 

33 Plaintiff  impri- 
soned for  costs  of  unsuccessful  actiott.  A  plaintiff 
imprisoned  at  the  suit  of  the  defendant  for  the  costs 
of  an  unsuccessful  action  was  not  a  proper  object 
for  the  application  of  s.  281,  Act  VIll  of  18^ 
In  the  matter  of  Beenarusskb  Doss    .      CoP.  123 

34   Applicatton   for 

discharge— Plaintiff— Imprisonment  for  costs  of 
suit.  S.  281  of  Act  VIII  of  1869  did  not  apply  to  a 
plaintifE  in  custody  for  the  costs  of  a  suit.     In   re 


Eduljee  Rxjttonjek 


10  B.  L.  B.  Ap.  27 


Civil  Procedure 

Code,  1859,  ss.  280  and  28 1— Bad  faith.     A  person 


35. 


in  custody  who  had  been  guilty  of  bad  faith  la 
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the  transactions  relative  to  which  he  was  detain- 
ed, but  not  with  regard  to  his  application  under 
s.  280  of  Act  VIII  of  1859,  was  entitled  to  his 
discharge.     Anonymous    .     1  Ind.  Jur.  N.  S.  8 

36.  *■ — Civil   Procedure 

Cod€,  1859,  s.  281 — Application  for  discharge 
— "  Badfaiihy  When  an  insolvent  was  brought 
lip  for  the  purpose  of  obtaining  his  discharge  ; — 
Held,  that  the  ' '  bad  faith  "  mentioned  in  s.  281,  Act 
■VIII  of  1859,  must  be  in  respect  of  the  debt  for  which 
he  was  imprisoned,  and  with  regard  to  which  the 
application  was  made.  Oriental  Bank  v.  Mani- 
MADHAB  Sen   .         .         .        3  B.  Ii.  H.  Ap.  14 


37. 


Applicaiion  for 


disclmrge — '^  Bad  faith '^ — Civil  Procedure  Code, 
1859,  s.  281.  "Bad  faith"  in  s.  281,  Act  VIII 
of  1 859,  meant  bad  faith  not  only  in  respect  of  the 
application,  but  included  bad  faith  on  previous 
occasions.     Smith  v.  Boggs    5  B.  Ij.  K.  Ap.  22 

38. Application  for 

discharge — ^^  Bad  faith  ^^ — Civil  Procedure  Code, 
1859,  s.  281.  ' '  Bad  faith  "  in  s.  281  of  Act  VIII  of 
1859  referred  only  to  bad  faith  in  respect  of  an 
application  under  that  section.  In  re  Gurudas 
BosB  .         .         .         .     7  B.  li.  R  Ap.  23 


39. 


Applicaiion    for 
Procedure    Code, 


discharge — "  Bad  faith  " — Civil 
,1859,  s.  281.  In  an  application  for  discharge  under 
s.  281,  Act  VIII  of  1859,  the  "  bad  faith  "  must  be 
bad  faith  in  respect  of  the  application.  Butler  v. 
Lloyd      .  .       ".     12  B.  Ij.  K.  Ap.  12 


40. 


Application    for 


discharge — Omission  to  state  in  petition  where  pro- 
perty would  be  found.  In  an  application  for  dis- 
charge under  ss.  280  and  281  of  Act  VIII  of  1859, 
the  properties  entered  in  the  defendant's  sche- 
dule consisted  entirely  of  moveables,  and  the 
petition  did  not  state  the  place  or  places  where  such 
property  would  be  found.  Held,  that  it  was  a  sub- 
stantial defect  in  the  application,  which  was  re- 
fused.    Watkins  v.  Roheenee  Bullub 

10  B.  Ii.  R.  Ap.  U 

41.  Cost  of  deposi- 
tion of  defendant.  Where  the  plaintiff,  in  order  to 
make  the  proof  referred  to  in  s.  281,  Act  VIII  of 
1859,  chooses  to  examine  the  defendant,  he  must 
pay  for  the  oath  and  the  cost  of  reducing  the 
deposition  of  the  witness  to  writing.  It  would 
be  otherwise  under  s.  8,  Act  XXIII  of  1861,  in 
which  case  the  fee  is  demandable  from  the  applicant. 
Edmond  v.  Nibrses 

8  B.  L.  R.  Ap.  22  :  16  W.  R.  84 


42. 


Civil     Proce- 


dure Code,  1859,  ss.  275,  281— Application  far  dis> 
charge— '' Bad  faith."  The  acts  of  bad  faith 
referred  to  in  ss.  275  and  281  were  not  limited  to 
acts  of  bad  faith  committed  by  the  prisoner  in  his 
^application  for  discharge,  or  for  the  purpose  of 
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procuring  his  discharge,  but  included  acts  of  bad 
faith  in  the  manner  of  incurring  his  original  liabilitv. 
In  re  Soopersaud  .       2"lnd.  Jur.  N.  S.  91 

l7i  re  Sibchundeb  Kurmokar 

2  Ind.  Jur.  N.  S.  93  note 


48. 


Civil    Procedure 


Code,  1877,  s.  351— Acts  of  had  faith—' '  Matter  of  the 
application.''  The  words  used  in  cl.  (d)  of  s.  351, 
"the  matter  of  the  application "  embrace  the 
insolvency,  and  all  the  facts  and  circumstances 
material  to  explain  the  insolvency.  Acts  of 
bad  faith  towards  creditors  just  at  the  period  at 
which  the  applicant  was  contemplating  insolvency 
may  be  held  to  be  part  of  the  matter  of  the  appli- 
cation. A  Judge  would  not  be  exercising  a  right 
discretion  under  s.  351  if  he  refused  relief  in  the 
case  of  persons  who,  although  knowing  that  they 
had  not  the  means  of  paying  at  the  time  the  debt 
was  contracted,  yet  honestly  believed  upon 
reasonable  grounds  that  they  would  have  the 
means  of  paying  eventually.  Bavachi||Packi  v. 
Pierce,  Leslie  &  Co.        .1.  L.  R.  2  Mad.  219 


44. 


-  Civil  Procedure 


Code,  1882,  s.  351— '' Other  act  of  had  faiths- 
Act  of  had  faith  committed  by  applicant  for  declara- 
tion of  insolvency  antecedently  to  his  application. 
The  expression  "any  other  act  of  bad  faith" 
as  used  in  s.  351,  cl.  {d),  of  the  Code  of  Civil  Proce- 
dure, means  any  act  of  bad  faith  not  before  men- 
tioned  in  s.  351  which  bears  directly  upon  the 
conduct  of  the  debtor  in  the  matters  leading  up  to 
his  application  for  insolvency,  and  will  not  exclude 
any  act  of  bad  faith  by  which  he  has  incurred  a  then 
still  subsisting  liability  to  any  of  his  creditors, 
whether  the  particular  creditor  is  or  is  not  the 
creditor  whose  decree  is  in  execution  and  whether 
or  not  the  bad  faith  is  connected  with  the  liability 
which  has  resulted  in  that  decree.  Bavachi 
Packi  V.  Pierce,  Leslie  &  Co.,  I.  L.  R.  2  Mad. 
219,  approved.  Salamnt  Ali  \.  Minnham,  I. 
L.  R.  4  All.  337,  distinguished.  Copai.  Das 
V.  Bihari  Lal  .        .  I.  Ii.  R.  17  All.  218 


45. 


J  udgmrtii-drhtor 


in  jail— Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  336,  339,  344,  345,  349,  350,  351,  359— Arrest, 
imprisonment,  meaning  of — 11  and  12  Vict.,  c.  21,  a. 
2i — Undue  preference.  A  judgment-debtor  arrested 
in  execution  of  a  decree  for  money,  who  has 
not  on  his  committal  to  jail,  expressed  his  inten- 
tion of  applying  to  be  declared  an  insolvent  under 
Ch.  XX  of  the  Code  of  Civil  Procedure,  is  never- 
theless entitled  during  his  imprisonment  to  make 
an  application  for  that  purpose ;  and  the  Court 
may,  under  s.  349,  pending  the  hearing  of  such  appli- 
cation, release  him  on  his  finding  security  to 
appear  when  called  upon.  In  deciding  whether  or 
no  a  payment  made  to  a  particular  creditor  amounts 
to  an  unfair  preference  within  the  meaning  of  s.  351 
of  the  Code,  the  Courts  may  fairly  (where  there  is 
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no  other  reason  for  impeaching  the  transac- 
ition  as  an  \infair  preference  apart  from  the  provi- 
sions of  the  Insolvency  Act)  refer  to,  and  be  guided 
by,  the  provisions  of  the  Insolvency  Act, which  treats 
a  transaction  as  an  unfair  preference  only  when  it 
has  occurred  within  a  Hmited  time  before  the  insol- 
vency proceedings.     In  the  matter  of  Hastie 

I.  L.  B.  11  Calc.  451 


46. 


Civil  Procedure 


•Code,  ss.  351,  352 — Omission  of  Court  to  follow 
proper  procedure — Declaration  of  insolvency,  effect 
of.  A  judgment-debtor,  having  apphed  to  be 
declared  an  insolvent  under  s.  344  of  the  Code  of 
Civil  Procedure,  entered  the  name  of  A  in  the  list 
-of  his  creditors  together  with  the  amount  of  the 
debt.  No  creditors  appearing  to  oppose  the  appli- 
cation or  prove  their  debts,  the  Court,  without 
framing  a  schedule  as  required  by  s.  352,  declared 
the  judgment-debtor  an  insolvent  under  s.  351. 
In  a  suit  brought  by  A  to  recover  the  debt : — Hdd, 
that,  as  the  provisions  of  s.  352  had  not  been 
followed,  the  declaration  under  s.  351  could  not 
operate  as  a  decree  between  the  insolvent  and  Af 
and  that  A  was  entitled  to  a  decree.  Abunachala 
V.  Ayyavu     .         .         .      1. 1*.  B.  7  Mad.  318 

47,   Surety-bond — Execution — 

Act  VIII  of  1859,  s.  204.  A  surety-bond  taken  by 
the  Court  under  s.  8  of  Act  XXIII  of  1861,  after 
judgment  has  been  pronounced,  could  be  enforced 
under  s.  204  of  Act  VIII  of  1859.  Abdul  Karim  v. 
Abdul  Haque  Kazi 

8  B.  L.  B.  205  :  15  W.  B.  21 


48. 


—     Court-fees— ^ct      VIII    of 


1S59,  s.  381.  In  cases  under  s.  8,  Act  XXIII  of 
1861,  the  fee  for  the  oath  and  the  cost  of  reducing 
the  deposition  of  the  defendant  to  writing  was 
payable  by  the  defendant.  Edmond  v.  Nierses 
8  B.  L.  B.  Ap.  22  :  16  W.  B.  84 

49.  Application    by  "unsche- 

-duled  "  creditor — Civil  Procedure  Code,  ss.  352, 
,3)3 — Creditor  when  to  prove  debt — Meaning  of 
' '  then  "  in  s.  352.  A  judgment-debtor  was  de- 
clared an  insolvent  and  a  receiver  of  his  property 
appointed  under  s.  351  of  the  Civil  Procedure  Code, 
and  his  creditors  were  ordered  to  come  forward 
and  prove  their  claims  within  a  certain  time.  No 
creditor  came  forward  for  that  purpose  within  such 
time,  and  in  consequence  the  case  was  struck  off 
the  file,  and  the  order  appointing  a  receiver  cancelled 
and  no  schedule  was  framed  under  s.  352.  Sub- 
sequently a  creditor  applied  to  have  his  name  en- 
tered in  such  schedule.  Held,  that  the  applicant, 
notwithstanding  no  schedule  had  been  framed, 
was  an  "unscheduled"  creditor,  and  was  there- 
fore entitled,  under  s.  353  of  the  Civil  Proce- 
dure Code,  to  make  the  apphcation.  Madho 
PiiASAD  v.  Bhola  Nath     .     I.  L.  B.  5  All.  268 
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II,  Art.  178— Civil  Procedure  Code,  ss.  352,  353. 
In  July  1878  a  person  was  declared  an  insolvent 
under  the  provisions  of  (!h.  XX  of  the  Civil  Proce- 
dure Code.  Only  one  creditor  then  proved  his  debt, 
and  no  schedule  was  framed.  This  creditor  having 
applied  for  the  sale  of  property  belonging  to  the 
insolvent,  another  creditor,  in  May  1883,  applied  to 
prove  his  debt  and  to  have  his  name  inserted  in  the 
schedule  which  the  Court  then  ordered  to  be  framed. 
Held,  that  such  application  could  not  be  treated  as 
made  under  s.  353,  a^  no  schedule  had  been  framed, 
but  must  be  regarded  as  in  the  nature  of  a  tender  of 
proof  of  debt  under  s.  352.  Parshadi  Lal  »*. 
Chunni  Lal      .         .         .     I.  L.  B.  6  All.  142 


51. 


Bffect  of    discharge— J/or/- 


gage — Secured  creditor — Receiver — Code  of  Civil 
Procedure,  1877,  ss.  352  to  355.  A  judgment-debtor 
arrested  and  imprisoned  in  execution,  applied  to  bo 
declared  an  insolvent,  and  included  a  mortgage-debt 
in  his  application.  Notice  was  issued  to  the  mort- 
gagee, who  failed  to  appear  and  prove  his  claim, 
and  was  consequently  omitted  from  the  schedule 
prepared  under  s.  352  of  the  Code  of  Civil  Proce- 
dure. A  receiver  was  appointed  under  s.  354  ;  the 
whole  of  the  property  of  the  insolvent  was  made 
over  to  the  receiver,  including  the  nine  lields  mort- 
gaged, which  the  insolvent  held  as  tenant  of  the 
mortgagee.  The  receiver  sold  one  out  of  the  nine 
fields  to  satisfy  the  creditors  entered  in  the  schednle, 
and  ultimately  restored  the  remaining  eight  lields 
to  the  judgment-debtor.  The  mortgagee  then 
sued  to  eject  the  judgment-debtor  for  default  iu 
payment  of  rent.  The  latter  pleaded  his  discharge 
under  s.  355.  Held,  that  the  discharge  did  not 
afiEect  the  mortgage-debt,  and  that  a  receiver  is 
bound,  as  a  condition  of  dealing  with  mortgaged 
property,  in  every  case  to  pay  oflE  the  mortgagie, 
even  when  the  mortgagee  has  not  sought  to  oe 
placed  in  the  schedule,  the  position  of  the  mortgagee 
being  essentially  different  from  that  of  the 
unsecured  creditor.  ( 'ase  of  CAftoZai  v.  Nahansi, 
Printed  Judgments,  Bombay,  p.  89,  distinguished. 
Shridhar  Narayan  v.  Atmaram  Govikd 

I.  Ij.  B.  7  Bom.  465 

52. Declaration  of  insolvency 


50.  Application  by  creditor  to 

prove  claim — Limitation   Act  {XV  of  1877),  Sch. 


ultra  vires — Civil  Procedure  Code,  1882,  «.  344. 
351,  arid  356 — Jurisdiction,  Want  of — Execution  of 
a  decree — Sale — Completion  of  sale.  The  plaintiff 
Gan<»adhar  obtained  a  decree  against  the  defendant. 
In  execution  of  that  decree,  certain  property  was  at- 
tached on  5th  March  1881.  Although  the  ]•  " 
ment-debtor  was  not  arrested  in  execution  of 
decree,  nevertheless  he,  on  the  18th  October  ISSii, 
applied  to  the  Court  of  the  Subordinate  Jodge  to 
be  declared  an  insolvent  under  s.  344  of  the  Oode  of 
avil  Procedure  (Act  XIV  of  1882).  He  wan 
declared  an  insolvent  under  that  section  and  the 
Nazir  of  the  Court  was  appointed  a  receiver  on  22nd 
December  1883.  The  receiver  proceeded  under  the 
direction  of  the  Court  to  convert  the  property  of  the 
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CIVIL 


insolvent  into  money  under  s.  356  (a)  of  the  Code. 
Certain  immoveable  property  was  purchased  by  the 
petitioner  Tukaram  for  R  1,032  on  4th  December 
1884.  Tukaram,  after  some  time,  presented  an 
application,  in  which  he  stated  that,  inasmuch  as 
the  insolvent  had  not  been  arrested  in  execution 
of  the  decree  obtained  by  Gangadhar,  the  Court 
had  no  jurisdiction  ;  and  he  prayed  that,  if  such 
was  the  case,  the  sale  should  be  set  aside,  and 
the  money  returned  to  him.  No  appeal  was 
preferred  by  the  judgment -creditor,  or  other  credi- 
tors of  the  insolvent,  against  the  order  of  insolvency 
made  under  s.  351  of  the  Code.  The  Subordinate 
Judge  referred  the  following  question  to  the  High 
Court,  viz.y  "  whether  a  Court  which  has  declared 
the  insolvency  of  a  judgment-debtor  can  direct 
the  receiver  to  proceed  under  s.  356  of  the  Code 
and  complete  any  sale,  though  the  purchaser  objects 
to  the  direction  on  the  ground  of  want  of  juris- 
diction in  the  Court,  which  objection  seems  to  the 
Court  to  be  valid,  but  too  late."  Held,  that,  as 
the  declaration  of  insolvency  was  ultra  vires,  the 
Subordinate  Judge  should  take  no  further  steps  to 
give  effect  to  it,  but  leave  the  parties  concerned  to 
take  such  measures  as  they  may  be  advised. ^Gan- 
gadhar Bhivbav  v.  Datto  Krishnaji 

I.  Ii.  B.  9  Bom.  368 

53.   Agreement  to  satisfy  debts 

in  full — Discharge  from  liability — Civil  Procedure 
Code^  s-  358.  An  insolvent  who  had  procured, 
and  taken,  and  acted  on  an  insolvency  order  which 
had  been  granted  to  him,  because  of  the  with- 
drawal of  the  opposition  of  his  creditors,  by  reason 
solely  of  his  engagement  to  pay  a  certain  sum 
monthly  until  the  whole  of  his  debts  should  bo  dis- 
charged after  his  scheduled  debts  had  been  satisfied 
to  the  extent  of  one-third,  applied  under  s.  358 
of  the  Civil  Procedure  Code  to  be  declared  di.**- 
charged  from  further  liability  in  respect  of  his 
debts.  Heldf  that,  under  the  circumstances,  his 
application  had  properly  been  refused.  Downes 
V.  Richmond      .         .         .  I.  L.  R.  5  All.  258 


54. 


Refusal  to  adjudicate  debt- 


or insolvent,  grounds  for— Civil  Procedure 
Code  {Act  XIV  of  188^),  s.  351,  Ch.  XX.  A  Court 
cannot  refuse  the  application  of  a  judgment-debtor 
seeking  to  be  declared  an  insolvent  under  the 
]»rovi3ions  of  Ch.  XX  of  the  Civil  Procedure  Code 
unless  it  finds  aflTirmatively  that  the  applicant  hns 
brought  himself  within  cl.  (a),  (6),  (c),  or  (rf)  of 
s.  351  of  the  Code  ;  and  the  fact  that  his  schedule 
assets  exceed  his  liabilities  does  not  disentitle  him 
to  such  relief.  A  judgment-debtor  applied  to  be 
declared  an  insolvent  under  the  provisions  of  f!h. 
XX  of  the  Code  of  Civil  Procedure.  The  District 
Judge  refused  the  application  on  the  ground  that 
the  assets  were  admittedly  in  excess  of  the  liabilities 
and  that  he  had  made  no  effort  for  a  period  of  two 
years  to  realize  his  property  for  the  benefit  of  his 
creditors.     Held,  that  the  District  Judge  was  bound 
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to  grant  the  application,  as  the  applicant  had  not 
brought  himself  within  cl.  (a),  (6),  (c),  or  (rf)  of  s. 
351,  in  which  cases  alone  ho  had  a  right  to  refuse 
the  application.  In  the  mailer  of  the  jxtiticn  of 
Jowalla  Nath.  Jowalla  Nath  v.  Parbatty 
^iBi  .         .  L  L.  R.  14  Calc.  691 

55.  — Application  for  a  declara- 
tion of  insolvency  showing  that  applicant 
has  assets  apparently  in  excess  of  his  liabil- 
ities— Civil  Procedure  Code,  1882,  s.  344  et  seq. 
—Burden  of  proof.  It  does  not  follow  that,  be- 
cause a  person  has  assets  of  a  nominal  value  in 
excess  of  his  liabilities,  he  Is  not  entitled  to  bo 
declared  an  insolvent.  But  where  a  person  applies 
to  be  declared  an  insolvent  and  shows  in  his  state- 
ment  that  his  assets  exceed  his  liabilities,  he  must 
show  also  that  bj'  the  sale  of  his  interests  or  other 
realization  of  his  assets  a  sum  would  not  be  secured 
which  would  enable  him  to  pay  his  debts  in  full. 
JowaUa  Nath  v.  ParhaUy  Bihi,  I.  L.  B.  14  Calc. 
691,  discussed.     Balded  Das  v.  Sukhdko  Das 

I.  L.  R.  19  All.  125. 


56. 


Ex  parte    decree     subse- 


quent to  insolvency — Execution  of  decree — 
Civil  Procedure  Code,  Ch.  XX,  ss.  344-360— Attach- 
merU — Beceiver  in  insolvency.  An  insolvent,  to 
whose  estate  no  receiver  under  Ch.  XX  of  tho 
Code  of  Civil  Procedure  had  ever  been  appointed, 
entered  in  his  schedule  the  names  of  certain  persona 
as  creditors  for  a  sum  of  R210-9-3.  These  cred- 
itors  subsequently  obtained  against  the  insolvent 
an  ex  parte  decree  for  the  sum  so  entered  in  the 
schedule,  and^  in  execution  attached  certain  pay 
which  tho  insolvent  was  then  earning,  but  which 
he  was  not  in  receipt  of  at  the  time  his  schedule  was 
filed,  and  did  not  appear  therein  as  an  asset  of  his 
estate.  Held,  that  the  judgment-creditors  were 
entitled  to  take  out  execution,  and  were  not 
prevented  from  so  doing  by  reason  of  the  insolvency 
proceedings.  In  the  mattfr  of  Badal  Singh 
V.  BmoH  .  I.  L.  R.  15  Calc.  762 


57. 


Execution  of  decree — Civil 


Procedure  Code,  s.  351.  A  decree-holder  in  respect 
of  whose  judgment-debtor  an  order  declaring  him 
insolvent  and  appointing  a  receiver  has  been  passed 
under  s.  361  of  the  Code  of  Civil  Procedure,  and 
whose  decree  has  been  placed  on  the  list  of  the  judg- 
ment-debtor's  schedule  debts,  cannot,  pari  passu 
with  tho  proceedings  in  insolvency,  go  on  executing 
his  decree  in  the  ordinary  way  against  that  judg- 
ment-debtor. Badal  Singh  v.  Birch,  I.  L.  B.  15 
Calc.  762,  and  Ahdool  Bahman  v.  Behari  Puri, 
I.  L.  B.  10  All.  194,  distinguished.  Gauri  Datt 
V.  Shankar  Lal       .         .     L  L.  R.  14  AIL  858 

58. Procedure  on  claim  made 

by  creditor — Civil  Procedure  Code,  ss.  3i5, 
352 — Proof  of  debt.  It  is  open  to  a  creditor,  at  any 
time  while  the  assets  of  an  insolvent  are  undistri- 
buted, to  produce   evidence   of   his   debt    and    to 
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apply  to  be  admitted  on  the  schedule  under  s.  362 
of  the  Code  of  Civil  Procedure.  Lakshmanan  v. 
MuTTiA  .         .         .  I.  L.  R.  11  Mad.  1 


59. 


Insolvent  judgment-debtor 


— Civil  Procedure  Code,  ss.  344,  588 — Notice  to 
decree-holder.  A  debtor  was  arrested  on  civil  pro- 
cess. He  presented  a  petition  to  the  Court  from 
which  process  issued  alleging  that  he  was  unable  to 
pay  the  debt  and  praying  to  be  declared  insolvent 
and  to  be  released.  The  Court  passed  an  order  on 
the  same  day,  directing  that  he  should  be  released, 
and  that  the  creditor  should  proceed  against  his 
property.  Held,  that  the  order  was  bad  for  want 
of  notice.     Komarasami  v.  Gobindu 

I.  L.  R.  11  Mad.  136 


60. 


Unfair       preference — Civil 


Procedure  Code,  1882,  s.  351.  A  creditor  can  put 
pressure  on  his  debtor  to  get  payment  of  his  claim, 
notwithstanding  that  the  debtor  may  be  in  embar- 
rassed circumstances.  But  a  debtor,  who  gives  an 
unfair  preference  to  one  creditor  by  giving  him  a 
large  proportion  of  his  property,  so  as  to  reduce 
the  aliquot  share  of  the  other  creditors,  acts  fraudu- 
lently, and  no  title  is  given  to  that  particular  cred- 
itor as  against  the  assignees  who  represent  the  cred- 
itors generally.  A  filed  a  suit  and  obtained  a  decree 
against  B.  During  the  pendency  of  the  suit,  and 
only  four  days  before  the  decree  was  passed  B 
assigned  by  way  of  mortgage  nearly  the  whole  of  his 
property  to  one  of  his  creditors,  C.  The  assignment 
was  made  not  to  secure  a  fresh  advance,  but  in 
consideration  of  past  debts  due  to  C.  G  was  aware 
of  B's  embarrassments.  Two  years  afterwards  B 
was  arrested  in  execution  of  A's  decree.  B  there- 
upon apphed  to  be  declared  an  insolvent.  Held, 
that  the  assignment  by  B  of  nearly  the  whole  of  his 
property  to  C  amounted,  under  the  circumstances, 
to  an  unfair  preference,  within  the  meaning  of  s.  351, 
cl.  (c),  of  the  Code  of  Civil  Procedure  (XIV  of  1882). 
B  was  therefore  not  entitled  to  be  declared  an  insol- 
vent.    Dajdapa  v.  Vishnudas 

I.  L.  E,  12  Bom.  424 


61. 


Judgment-debtor  declared 


insolvent  pending  suit — Civil  Procedure  Code, 
s.  352 — Suit  to  establish  right  to  sell  property  in 
execution  of  decree  enforcing  hypothecation — Suit 
against  purchasers  not  pnrties  to  decree — Decree' 
holder  scheduling  his  decree  under  Civil  Proce- 
dure Code,  s.  352 — Effect  of  .schedule.  A  suit  to 
establish  a  right  to  bring  to  sale  certam  moveable 
property  in  execution  of  a  decree  for  enforcement  of 
hypothecation  was  brought  against  persons  who 
were  not  parties  to  that  decree  and  had  purchased 
in  execution  of  a  prior  deciee.  Pending  the  suit, 
one  of  the  judgment-debtors  under  the  hyhotheca- 
tion-decree  \Aas  declared  an  insolvent,  and  the 
plaintili  schedule  his  decree  as  a  claim  under  s.  352 
of  the  Civil  Procedure  Code.  Held,  that  the  schedul- 
ing of  the  decree  had  not  the  effect  of  superseding 
it  or  creating  another  decretal  right  in  addition  to 
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and  independent  of  it,  and  did  not  make  the  suit, 
which  was  founded  on  a  new  and  different  cause  of 
action  against  persons  who  were  not  parties  to  the 
decree,  unmaintainable.  Abdul  Rahmas  v.  Beh- 
ARi  PuRi         .        .        .     L  li.  R.  10  AIL  194 

62. Debt   not     in    schedule — 

Civil  Procedure  Code,  1882,  ss.  336,  337— Act  VI  of 
1888 — Execution  of  decree  obtained  against  insol- 
vent far  such  debt — Scheduled  dehtt.  A  person  who 
has  taken  the  benefit  of  the  insolvent  sections  of 
the  Civil  Procedm-e  Code,  and  who  is  undischarged, 
but  has  not  insei'ted  in  his  schedule  a  debt  for  which 
a  decree  is  subsequently  obtained,  is  not  protected 
from  arrest  in  execution  of  such  decree  merely 
because  his  property  is  in  the  hands  of  the  receiver 
in  insolvency.  Such  a  person  is  liable  to  arrest 
under  the  circumstances,  and  in  accordance  with 
the  procedure  provided  for  by  the  Civil  Procedure 
Code,  Amendment  Act  (VI  of  1888).  Pa^na  Lall 
V.  Kanhaiya  Laix  .    I.  Ii.  R.  16  Gale.  85 


63. 


Civil  Proce- 


dure Code,  ss.  344,  350,  352,  357,  358 — Omission  to 
come  in  and  -prove  debt.     A  judgment-debtor  arrested 
in  execution  of  a  decree  filed  his  petition,  and  was 
adjudicated    an    insolvent    under    the    insolvency 
sections  of  the  Code  of  Civil  Procedure,  and  the 
decree-holder  was,  among  other  creditors,  called 
upon  to  prove  her  debt.     She,  however,  omitted  to 
attend,   and   her   name   was  not  included  in   the 
schedule    of    creditors.      The    insolvent    was    dis- 
charged under  s.   355.     The  creditors   Avho  proved 
their   debts  were  paid,    and    the    residue   of   the 
property   was   paid    out   by  the  receiver    to  the 
insolvent.     In  an  application  by  the    decree-holder 
to  execute  her  decree    against  the  property  of  the 
insolvent :     Held,  that  the  discharge  of  the    inso!. 
vent    did    not    operate    as    a    discharge   of     the 
debt  under  s.   357  of    the    Civil    Procedure  Code, 
and  she  was  therefore    entitled  to  proceed   with 
execution  of  her  decree  against    the  insolvent's 
property.     Semble :  Under  s.  352,  a  creditor,   by 
omitting  to  come  in  and  prove  his  debt,  would 
apparently  prevent  an  insolvent  obtaining  the  relief 
which  the  Code  contemplates  giving  him,  unless 
that  section  be  read  as  allowing  the  insolvent  to 
prove  the  debts  of  such  creditors  as  omit  to  appear 
and   prove  them.     Hard  Pria  Dabia  v.    Shama 
Charan  Sen  .         .         .  I.  L.  R.  16  Calc.  592 
64.  Receiver    selling   a  mort- 
gaged property  of  insolvent — Civil       Proce- 
dure Code,  1882,  ss.  354,  355,  a)id  350— Purchaser  at 
such  sale — Right  of   mortgagee   unaffected   bij  stwh 
sale.     By  an  order,  dated  the  9th  July  1879,  A  was 
declared  an  insolvent  under  s.  351  of  the  Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  and  his  property 
vested  in  the  receiver,  who  was  ordered  to  convert 
it  into  money.     Nine  fields,  which  were  part  of  A' a 
property,  had  been  mortgaged  to  the  plaintiff,  who 
was   duly   cited   to   appear   and   prove   his  debt. 
The  plaintiff,  however,  failed  to  appear,  and  he 
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yvas  consequently  omitted  from  the  schedule  of  A''s 
creditors.  The  receiver  sold  one  of  the  fields 
ts'hich  was  purchased  by  A's  undivided  son,  G. 
At  the  sale  the  plaintiff  gave  notice  of  his  claim  as 
mortgagee.  After  paying  off  the  debts  of  the  sche- 
duled creditors,  the  receiver  made  over  to  A  the 
residue  of  the  purchase- money  and  the  eight  unsold 
fields.  In  1881  the  plaintiff  sued  A  for  possession 
of  the  mortgaged  property,  and  on  appeal  obtained 
a  decree.  While  that  suit  was  pending,  G  sold  to 
the  defendant  the  field  which  he  had  purchased. 
In  execution  of  his  decree,  the  plaintiff  recovered 
possession  of  the  eight  fields,  but  on  attempting  to 
get  possession  of  the  ninth  field  he  was  obstructed 
by  the  defendant,  A\ho  was  in  possession,  and  he 
consequently  brought  this  suit  to  recover  it.  Hdd, 
that  the  plaintiff  was  entitled  to  recover  it  from  the 
defendant.  The  only  interest  the  insolvent  had  in 
the  mortgaged  premises  Avas  the  equity  of  redemp- 
tion, and  this  having  vested  in  the  receiver  under  s. 
354,  he  under  s.  356  was  directed  to  convert  it  into 
money.  G  therefore  at  the  sale  only  purchased 
tlie  equity  of  redemption  in  the  one  field  ;  and  the 
defendant,  who  now  stood  in  G's  shoes  Anth  notice 
of  the  plaintiff's  claim,  although  he  might  possibly 
be  entitled  to  redeem  the  whole  nine  fields  com- 
prised in  the  mortgage,  was  bound  to  deliver 
possession  to  the  plaintiff  (the  mortgagee)  until 
that  was  done.  The  mortgaged  property  could 
not  be  sold  by  the  receiver  without  the  consent  of 
the  plaintiff  (the  mortgagee)  or  paying  him  off. 
S.  356  of  the  Civil  Procedure  Code*  (Act  XIV  of 
1882)  no  doubt  contemplates  the  payment  of  debts 
secured  by  mortgage  out  of  the  proceeds  of  the  con- 
version of  the  insolvent's  property  in  ])riority  to 
the  general  creditors  ;  but  this  must  be  taken  in 
connection  Avith  s.  354,  and  must  be  understood  as 
referring  to  those  cases  in  which  the  mortgaged 
premises  have  been  sold  after  coming  to  an  under- 
standing Anth  the  mortgagee.     Shridhar  Nara- 

YAN  V.   KrISHNAJI  ViTHOJI 

I.  li.  B.  12  Bom.  272 


65. 


Insolvent 


but  undis- 
charged judgment-debtor— Civil  Procedure 
Code,  1882,  ss.  351,  355,  350,  and  357—A]}pli- 
cation  by  scheduled  creditors  to  sell  subsequently- 
acquired  property  of  the  insolvent.  The  provisions 
of  s.  357  of  the  Code  of  Civil  Procedure  are  not 
applicable  until  the  insolvent  has  been  discharged 
under  s.  351  or  s.  355  of  the  Code.  Hence  where 
some  of  the  scheduled  creditors  of  a  judgment- 
debtor,  who  had  been  declared  an  insolvent,  and  in 
respect  of  whose  property  a  receiver  had  been  ap- 
pointed, but  who  had  not  been  discharged,  pre- 
sented an  application  to  the  Court,  purporting  to 
be  made  under  s.  367  of  the  Code  of  Civil  Procedure 
praying  for  the  sale  of  certain  property  which  had 
come  by  inheritance  to  the  judgment-debtor,  and 
the  Court,  also  purporting  to  act  under  s.  357  of  the 
Code,  made  an  order  on  such  application  alloA^dng 
the  property  in  question  to  be  released  from  attach - 


INSOLVENCY— cowfti. 

9.  INSOLVENT     DEBTORS     UNDER     CIVIL 
PROCEDURE  CODE-^conW. 

ment  on  deposit  by  the  insolvent  of  one-third  of  the 
scheduled  debts :  Held,  that,  although  the  Court 
might  have  acted  under  s.  356  of  the  Code  yet, 
as  its  order  purported  to  be  under  s.  357,  it  was 
ultra  vires  and  must  be  set  aside.  Ganeshi  Lal 
V.  MusARRAT  All     Girwar  Lal  v.  Musarrat  Ali 

I.  li.  R.  16  All.  234 


66. 


Application  by  judgment 


debtor  to  be  declared  insolvent — Civil  Proce- 
dure Code,  1882,  ss.  344,  351,  and.  354 — Order  for 
sale  of  mortgaged  property  in  execution — Sale  in 
execution  pending  application — Effect  of  subsequent 
declaration  of  insolvency.  An  order  for  the  sale  of 
mortgaged  property  had  been  made  on  the  applica- 
tion of  the  mortgagee,  who  had  got  a  decree,  and 
before  the  sale  had  taken  place,  the  mortgagor 
(judgment-debtor)  appUed  to  be  made  insolvent 
under  s.  344  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  Five  months  after  the  sale,  he  was  duly 
declared  an  insolvent  under  s.  351  Held,  that  the 
subsequent  declaration  of  the  mortgagor's  insol- 
vency did  not  affect  the  sale  or  lender  it  illegal.  No 
consequences  in  derogation  of  the  ordinary  rights 
of  judgment-creditors  follow  from  an  application 
by  the  judgment-debtor  under  s.  344  of  the 
Civil  Procedure  Code.  It  is  only  when  a  receiver 
is  appointed  under  s.  351  that  the  property  of  the 
insolvent  vests  in  the  receiver  under  s.  354,  and  the 
rights  of  the  creditor  are  interfered  with.  It  is  not 
provided  that  such  an  order  shall  have  any  retro- 
spective effect.  IsHVAR  Lakhmidat  v.  Harjivan 
Ramji  .  .      I.  li.  R.  21  Bom.  681 


67. 


Holder  of  decree  on  mort- 


gage not  entered  amongst  the  scheduled 
creditors— r/r/f  Procedure  Code,  1^82,  ss.  344  ft 
seqq. — Decree- holder  not  debarred  from  executing  his 
decree.  Held,  that  a  judgment-creditor  holding  a 
decree  for  sale  upon  a  mortgage  against  an  insol- 
vent judgment-debtor  will  not,  by  reason  of  his  debt 
not  having  been  scheduled  in  the  insolvency  pro- 
ceedings, lose  his  right  to  execute  his  decree.  Haro 
Pria  Dahia  v.  Shaina  Charan  Sen,  I.  L.  R.  16  Calc. 
592,  and  Shridhar  Nnrayan  v.  Atmarnm  Gobind., 
I.  L.  R.  7  Bom.  455,  referred  to.  Sheoraj  Sinoh 
V.  Gauri  Sahai  .     .      I.  li.  B.  21  All.  227 

68.       Discharge    of  insolvent — 

Civil  Procedure  Code  (Act  XIV  of  1SS2)  Ch.  XX, 
S8.  344-360 — Future  earnings  of  insolvent,  fiower 
of  Court  to  compel  payments  out  of,  towards  liqui- 
dation of  debts.  The  function  of  the  Court,  acting 
under  Ch.  XX  of  the  Code  of  Civil  Procedure,  is 
to  compel  insolvent  debtors  to  pay  their  debts  if 
it  can  either  by  its  compulsory  process  or,  where 
that  cannot  be  used,  by  withholding  from  them, 
when  it  has  the  power  of  doing  so,  the  relief  to  which 
they  might  otherwise  be  considered  entitled.  The 
granting  of  an  order  of  discharge  under  that  chapter 
is  to  a  certain  extent  discretionary  with  the  Court, 
and  if  the  Court  be  of  opinion  that  an  insolvent 
may  reasonably  be  expected  to  possess  an    income 
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accruing  during  the  time  of  his   insolvency  and 
likely  to  continue,  even  if    such  income  be  from 
sources  such  that  it  could  not  be  attached,  it  ought 
very  seriously  to  consider  whether  under  such  cir- 
cumstances it  ought  to  exercise  its  power  to  dis- 
charge the  insolvent,  and  not  rather  stay  its   hand 
and  require  him  as  a  condition  of  such  discharge  to 
satisfy  it  by  payments  on  account  of  his  debts,  that 
he  really  desires,  so  far  as  he  can,  honestly  to  dis- 
charge the  debt  that  he  owes.     A  Gyawal,  who  was 
in  receipt  of  a    very  considerable  income  derived 
from  offerings  made  by  pilgrims,  applied  to  be  de- 
clared an  insolvent  under  the  provisions  of  Ch.  XX 
of  the  Code  of  Civil  Procedure.     He  was  opposed 
by  a  judgment- creditor,  who,  inter  alia,  contended 
that  the  insolvent  should  be  compelled  to  contribute 
out  of   his  income   towards   the   payment  of    his 
debts.    The  Court,  finding  that  there  were  no  assets, 
and  holding  that  such  income  was   not    properly 
capable  of   being  attached,   and   that  it  had  no 
power  to  order  an  insolvent  to  pay  anything  out 
of  future  earnings  towards  the  discharge  of  his  debts 
declared  the  applicant  an  insolvent  and  granted 
him  his  discharge.     Held,  that  the  Court  had  power 
to  withhold  the  discharge  until  the  insolvent  had 
satisfied  it,  by  payments  on  account  of  his  debts, 
that  he  really  desired  to  discharge  his  debts,  and 
that,  under  the   circumstances  of  the   case,   both 
having   regard  to  the  fact  that  the  inquiry  into  the 
estate  of  the  insolvent  had  been  insufficient  and 
to  the  fact  that  he  was  in  a  position  to  contribute 
out  of  his  income  towards  the  payment  of  his  debts, 
the  order  was    wrong    and  should    be   set    aside. 
PooNA  Lal  v.  Kanhaya  Lall  Bhaia. 

I.  L.  R.  19  Calc.  730 

69.  Procedure     in      case      of 

dishonest  applicant — Civil  Procedure  Code, 
ss.  353,  359 — Powers  of  Court.  A  Court  is  com- 
petent to  take  action  under  s.  359  of  the  Civil  Proce- 
dure Code  at  the  instance  of  a  creditor,  after  the 
hearing  under  s.  350  has  determined.  When  once 
any  of  the  frauds  referred  to  in  cl.  {a),  {b),  or  (c)  of 
s.  359  have  been  proved  at  a  hearing  under  s.  350, 
the  Court  must  under  s.  359  either  itself  pass  sen- 
tence on  the  applicant  who  has  committed  such 
frauds,  or  must  send  him  to  a  Magistrate  to  be  dealt 
with  according  to  law.  The  Court  has  no  option  to 
decHne  to  adopt  either  of  these  courses.  In  acting 
under  s.  359,  the  Court  does  not  re-try  the  questions 
of  fact  decided  by  it  t  the  hearing  under  s.  350,  but 
has  to  proceed  upon  the  findings  come  to  at  that 
hearing.  An  applicant  for  a  declaration  of  insol- 
vency who  does  not  avail  himself  of  his  right  of 
appeal  from  the  order  rejecting  his  application  is 
concluded  by  the  findings  of  fact  at  the  hearing 
under  s.  350,  and  cannot  afterwards  question  them. 
Per  Straight,  J. — It  is  desirable  that  an  appHca- 
tiou  under  s.  359  should  be  made  immediately,  or 
as  soon  as  possible  after  the  hearing  under  s.  350,  but 
a  delay  of  some  months  will  not  make  the  applica- 
tion uneutertaiuable.  Kadir  Baksh  v.  Bhawani 
Prasad         .         .         .        I.  L.  R.  14  AIL  145 


INSOIiVENCY— con<(^. 

9.  INSOLVENT      DEBTORS     UNDER    CIVIL 
PROCEDURE  CODE—contd. 


70. 


Withdrawal  of  application 


by  applicant  without  permission  to  renew 

—Civil  Procedure  Code  {1882),  ss.  350,  359,  and  373 
— Potvers  exercisable  by  Court  under  s.    359 — Irn- 
prisonmeni — Payment  of  costs  as  a  condition  prece- 
dent to  the  granting  of  permission  to  withdraw.     A 
Court  acting  under  s.  359  of  the  Code  of  Civil  Pro- 
cedure may,  on  the  motion  of  a  creditor  under 
certain  circumstances,  order  the  imprisonment  of 
an  applicant  for  a  declaration  of  insolvency,  or  it 
may,  under  certain  circumstances  of  its  own  motion, 
send  the  apjjlicant  to  be  dealt  with  bj-  a  Magistrate  ; 
but  it  cannot,  unless  moved  by  a  creditor,  pass  an 
order  of  imprisonment  under  that  section  ;  and   if 
on  the  motion  of  a  creditor  it  has  ordered  the  impri- 
sonment of  the  applicant,  it  cannot  subsequently 
act  under  the  last  clause  of  s.  359.     Kadir  Baksh  v. 
Bhawani  Prasad,  I.  L.  R.  14  All.  145,  referred   to. 
Where,  an  application  for  a  declaration  of  insolvency 
having  been  filed,  the  applicant  asked  and  obtained 
permission  to  withdraw  the  application  absolutely, 
i.e.,  without  permission  to  renew  the  ajjplication : 
Held,  that  the  Court  could  not  make  the   payment 
by  the  applicant  of  the  opposing  creditor's  costs 
a   condition   precedent  to   the   granting  of    such 
permission  so  as  to  enable  the  Court  subsequently 
to  revive  the  proceedings  commenced  by  the  appli- 
cation but  that  such  proceedings  were  finally  deter- 
mined   by   the   apjjlicant's    withdrawal.     Haidab 
Shah  v.  Jamna  Das       .        I.  L.  R.  17  AIL  156 


7L 


Application  for  declaration 


of  insolvency — Civil  Procedure  Code,  s.  344 — Who 
may  apply  for  declaration  of  insolvency — Judgment- 
debtor  arrested  or  imprisoned.  Held,  that  s.  344  of 
the  Code  of  Civil  Procedure  does  not  apply  to  the 
case  of  a  judgment-debtor  who  had  indeed  been 
arrested  in  execution  of  a  decree  for  money,  but  who 
had  been  released  after  a  few  hours'  detention  owing 
to  the  creditor's  failure  to  pay  subsistence  money, 
and  some  twenty  days  after  his  release  applied  to 
the  Court  to  be  declared  insolvent.  It  is  only  a 
person  against  whom  proceedings  under  s.  344  are 
actually  pending  who  is  entitled  to  make  the 
application  permitted  by^  that  section.  Jumat  v. 
Muhammad  Kazim  Ali  (1902)  I.  L.  R.  25  AU.  204 

72.  Arrest — Civil  Procedure   Code 

{Act  XIV  of  1882),  ss.  336,  344— Arrest  of  judgment- 
debtor — Petition  under  s.  366 — Release  on  furnishing 
security  to  apply  to  be  declared  insolvent  vnthin  a 
month-— Failure  to  apply  within  that  time — Subse- 
quent application  under  s.  344 — Maintainability. 
A  judgment-debtor,  who  had  been  arrested, 
was  released  under  s.  366  of  the  Code  of  Civil  Pro- 
cedure on  furnishing  security  that  he  would,  within 
one  month,  apply  to  be  declared  an  insolvent.  The 
month  x>assed,  and  he  failed  to  make  the  applica- 
tion. He  was  not  arrested  again,  and,  at  a  subse- 
quent date,  applied  under  s.  344  to  be  declared  an 
insolvent.  Held,  that  he  was  entitled  to  do  so. 
Alagappa  Chetti  v.  Sarathambal  (1902) 

I.  L.  R.  25  Mad.  724 
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73. 


Examination  of  insolvent — 


Civil  Procedure  Code  {Act  XIV  of  1882),  ss-  345, 
346  and  350.  The  examination  of  an  insolvent 
under  s-  350,  Civil  Procedure  Code,  is  only 
necessary  where  the  judgment-debtor  is  declared 
an  insolvent  upon  his  o\ati  application,  not 
where  he  is  adjudicated  an  insolvent  at  the 
instance  of  the  judgment -creditor.  GouRi  Kant 
BiJBMAN  V.  Damodab  Das  Burman   (1900) 

5  C.  W.  N.  90 


74. 


Notice  of  insolvency — Civil 


Procedure  Code  {Act  XIV  of  1882),  ss.  347,  350, 
351,  353  and  578 — Notice  of  insolvency,  irregularity 
in  posting,  effect  of — Examination  of  insolvent 
in  application  hy  judgment-creditor — Adjudication 
order,  grounds  for  setting  aside — Fraud— Collusion 
' — Creditor,  claim  hy  a  — Onus  of  proving  claim 
when  60  required  under  s.  353,  Civil  Procedure 
Code — Receiver  in  insolvency,  purchase  hy.  The 
provision  of  s.  347  with  regard  to  posting  up 
the  notice  of  insolvency  in  Court  is,  especially  in 
the  case  of  an  application  by  the  decree-holder, 
merely  of  a  directory  character  and  does  not  go 
to  the  jurisdiction  of  the  Court  to  deal  with  the 
matter.  Reid  v.  Croft,  5  Bing.  N.  C.  68,  and  Wight 
v.  Maunder^  Beav.  512,  referred  to.  Non-com- 
pliance with  the  above  provision  is  a  mere  irregu- 
larity, which,  in  the  absence  of  any  proof  of 
prejudice,  is  cured  by  s.  678,  Civil  Procedure 
Code.  The  provisions  of  ss.  350  and  351,  Civil 
Procedure  Code,  relate  to  an  application  by  the 
judgment -debtor  for  relief  under  Ch.  XX,  and  not 
to  an  application  by  the  judgment-creditor.  An 
adjudication  order  can  only  be  set  aside  on  the 
ground  that  it  has  been  obtained  by  a  fraudulent 
representation  of  indebtedness  in  favour  of  the 
creditor,  who  has  obtained  the  order  when  there 
is  no  debt  whatsoever,  or  for  want  of  jurisdic- 
tion. When  charges  of  fraud  and  collusion  are 
made,  they  must  be  put  in  a  sufficiently  specific 
manner  to  enable  the  other  side  to  combat  them. 
Walling  ford  v.  The  Mutual  Society,  L.  R.  5  App. 
Cas.  697,  and  Oanga  Narain  Gupta  v.  Tilukram 
Choudry,  I.  L.  R.  15  Calc.  533,  referred  to.  Under 
s.  352,  Civil  Procedure  Code,  when  any  creditor 
requires  any  other  creditor  to  prove  his  claim, 
the  onus  is  upon  the  creditor  who  has  to  prove 
his  claim  to  establish  it.  It  is  a  matter  to  be 
dealt  with  by  the  Judge  upon  the  evidence 
forthcoming  in  the  case.  The  purchase  by  a  Re- 
ceiver in  insolvency  of  property  belonging  to  the 
insolvent's  estate  is  irregular,  and  the  Court  ought 
not  to  sanction  such  a  puichase.  Ram  Komal 
Saha  v.  Bank  of  Bengal  or  Akyab  (1900) 

5  C.  W.  N.  91 

75.  Schedule — Execution  of  decrees 

—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  357— 
Ddd  not  included  in  the  Schedule— Insolvent 
debtor,  discharge  of  —Right  of  creditor,  not  in  the 
Schedule,  against  the  discharged  insolvent's  property 
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—Limitation  Act  {XV  of  1877),  Sch.  IT,  Arts.  178, 
179.  A  creditor  whose  debt  has  not  been  included 
in  the  scheduled  debts,  within  the  meaning  of  s.  357 
of  the  Code  of  Civil  Procedure,  is  entitled  to  pro- 
ceed with  the  execution  of  his  decree  against  the 
insolvent's  property,  notwithstanding  his  discharge^ 
Haro  Pria  Dahia  v.  Shama  Charan  Sen,  I.  L, 
R.  16  Calc.  592,  and  Sheoraj  Singh  v.  Oouri  Sahai, 
I.  L.  R.  21  All.  227,  referred  to.  On  an 
application  for  execution  of  a  decree  having  been 
made  by  the  decree-holder,  the  salary  of  the  judg- 
ment-debtor was  attached.  The  judgment-debtor 
having  represented  that,  as  all  his  property  had 
vested  in  a  Receiver,  he  having  taken  insolvency 
proceedings,  the  execution  could  not  be  carried  on, 
the  Court  released  from  attachment  the  salary  of 
the  judgment-debtor  which  had  been  attached. 
Subsequently,  the  insolvency  proceedings  came  to 
an  end,  by  the  discharge  of  the  Receiver.  Within 
three  years  from  the  final  discharge,  the  decree- 
holder  made  another  application,  asking  the  Court 
to  revive  his  former  application  for  execution. 
The  judgment-debtor  objected  to  the  execution  on 
the  ground  that  it  was  barred  by  limitation.  Held^ 
that  the  case  was  governed  by  Art.  178,  Sch.  II, 
of  the  Limitation  Act,  and  that  the  present  applica- 
tion was  one  in  continuation  of  the  previous  applica- 
tion, and,  it  having  been  made  within  three  years 
from  the  time  when  the  decree-holder  became 
entitled  to  ask  the  Court  to  revive  his  former 
application  by  reason  of  the  insolvency  proceedings 
having  been  brought  to  an  end  by  the  discharge  of 
the  Receiver,  was  not  barred  by  limitation. 
Where  a  decree  directed  that  the  "  plaintiff  shall 
not  be  able  to  take  out  execution  of  decree  until 
the  disposal  of  petition  for  insolvency  made  by  the 
defendants  before  the  District  Judge  of  Patna,'* 
and  the  application  for  execution  was  not  made  until 
after  three  years  from  the  date  of  the  order  of  the 
first  Court  in  the  insolvency  proceedings  :  Held,  that 
the  limitation  applicable  to  the  execution  of  such 
decree  was  that  provided  for  by  Art.  176,  Sch.  II, 
of  the  Limitation  Act  (XV  of  1877),  and  that  the 
application  for  execution  was  barred  by  limitation, 
it  not  having  been  made  within  three  years  from  the 
date  of  the  order  of  the  first  Court,  under  s.  351  of 
the  Civil  Procedure  Code,  granting  the  petition  for 
insolvency,  when  the  right  to  make  the  application 
first  accrued.  Muhammad  Islam  v.  Muhammad 
Ahsan,  /.  L.  R.  16  All.  237,  referred  to-  Ashraf- 
UDDiN  Ahmed  v.  Bepin   Behari    Mullik   (1902) 

I.  L.  R.  30  Calc.  407 

76^  Insolvency  order,  setting 

aside  of — Fraudulent  misrepresentation  of  judg- 
ment-dcBtor^  s  residence — Court,  inherent  power 
of — Jurisdiction — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  108,  Ch.  XX.  S.  108  of  the 
Civil  Procedure  Code  does  not  apply  to  the 
setting  aside  of  an  insolvency  order.  An  in. 
solvency  order  may  be  set  aside,   if  it  was  ob. 
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tained  by  fraud  or  in  the  absence  of  jurisdiction 
on  the  part  of  the  Court  making  the  order.  Ram 
Komal  Saha  v.  Bank  of  Bengal  of  Akyah,  5  C.  W.  N. 
91  rehed  on.  A  Court  has  inherent  power  to  set 
aside  an  insolvency  order  obtained  from  it  by  a 
fraudulent  misrepresentation  of  the  residence  of  the 
judgment  debtor,  such  order  being  one  without 
jurisdiction.  Sarat  Chandra  Mtjkherji  v. 
Mahomed  Hossein  (1904)       .    8  C.  W.  N.  468 

77. Order  of  Insolvency  Court, 

if  judgment  of  High  Couvt— Insolvency,  juris- 
diction of  the  High  Court — Suit  on  order  for  costs 
awarded  by  Insolvency  Court,  if  maintainable — Civil 
Procedure  Code  {Act  XIV  of  1882),  s.  244— Limi- 
tation Act  {XV  of  1877),  Sch.  II,  Art.  122— Interest 
An  order  of  the  High  Court  in  the  exercise  of 
its  insolvency  jurisdiction  is  a  judgment  of  the 
High  Court  and  a  suit  based  upon  such  order 
is  maintainable.  In  the  matter  of  Candas  Narrondas 
{Navivahu  v.  C.  A.  Turner),  L.  R.  16  I.  A.  156  : 
sx.  I.  L.  R.  13  Bom.  520  ;  and  Attermony  Dossee 
V.  Hurry  Doss  Dutt,  I.  L.  R.  7  Gale.  74  :  s.c.  9  C. 
L.  R.  357,  referred  to.  Such  a  suit  is  governed 
by  Art.  122,  Sch.  II  of  the  Limitation  Act.  The 
plaintiff  sued  to  recover  the  amount  of  costs  due 
under  an  allocatur  issued  by  the  Registrar  of  this 
Court  on  the  7th  of  September  1902  in  respect  of 
certain  costs  ordered  by  this  Court  in  its  insolvency 
jurisdiction  on  the  1st  of  June  1892.  The  order 
did  not  provide  for  payment  of  interest.  Held, 
that  the  plaintiff  was  not  entitled  to  interest  on 
the  amount.  Annoda  Prasad  Banerjee  v.  Nobo 
KissoRE  Roy  (1905)   .         .        9  C.  W.  K".  952 


78. 


Arrest  of  insolvent— Jn^oZ- 


vmcy  of  judgment-debtor — Receiver  appointed,  but  no 
order  of  discharge — Application  by  creditor  to  execute 
decree  by  arrest  of  insolvent — Maintainability.  8 
applied  to  the  Court  of  a  District  Munsif  to  be  de- 
clared an  insolvent.  After  notice  to  his  creditors, 
amongst  whom  was  the  present  petitioner,  the 
h-older  of  a  decree  against  8,  the  District  Munsif 
passed  an  order  declaring  8  insolvent.  A  receiver 
was  appointed  to  take  charge  of  the  insolvent's 
-jH-operties  and  he  was  put  in  possession  of  all  of 
them  excepting  two  items,  one  of  which  was  not 
included  in  the  schedule.  The  receiver  realised 
assets  and  made  distributions  among  the  creditors 
entitled,  but  no  order  was  passed  by-  the  Court 
either  discharging  or  refusing  to  discharge  the  insol- 
vent. The  present  petitioner  then  applied  to  the 
'Court  for  the  arrest  of  the  insolvent  in  execution 
of  his  decree  : — Held,  that,  in  the  circumstances, 
the  insolvent  could  not  be  arrested.  If  an  insolvent 
prevents  the  receiver  from  obtaining  possession  of 
his  properties  or  if  it  subsequentlj'  transpires  that 
he  has  committed  some  act  of  bad  faith  then  the 
Court  may  refuse  his  discharge,  under  s.  355  of  the 
Code  of  Civil  Procedure.  8emble  :  That  in  such  a 
^caee    it   might    be    open  to  creditors  to  apply  to 


IWSOLVElSrCY— concZrf. 

9.  INSOLVENT     DEBTORS     UNDER     CIVIL 

PROCEDURE  CODE— concW. 

execute  their  decrees.     Panangutalli    Seethara- 
iMAYA   V.  Nanduri  Ramaohendrudu  (1905) 

I.  L.  R.  28  Mad.  152 

10.  AD  INTERIM  PROTECTION— PRACTICE. 


-; — ■  Insolvency — Applica- 
tion for  ad  interim  protec  ion — Practice.  In  ap- 
plications for  ad  interim  protection,  the  practice 
is  to  postpone  the  grounds  of  opposition  until 
the  hearing,  unless  the  ground  imputes  fraud 
or  bad  faith  in  respect  of  the  opposing  creditor's 
particular  claim.  Irh  the  matter  cf  Dinendra  Nath 
MuLLicK  (1905)         .         .         .  9  C.  W.  N".  221 

IWSOIiVEN-CY  ACT  (9  Geo.  IV  c.  78,  s.  36). 

Insolvency Mutual         credit — 


Suit  by  assignees  to  recover  surplus  in  Bank — Set-off 
of  promissory  notes.  P  S  Co.,  having  borrowed  a 
large  sum  of  the  Bank  of  Bengal,  deposited  Com- 
pany's paper  with  the  Bank  to  a  greater  amount  as 
a  collateral  security,  accompanied  with  a  written 
agreement  authorizing  the  Bank,  in  default  of 
repayment  of  the  loan  by  a  given  day,  ' '  to  sell  the 
Company's  paper  for  the  reimbursement  of  the 
Bank,  rendering  to  Palmer  &  Co.  any  surplus." 
Before  default  was  made  in  the  repayment  of  the 
loan,  P  <ir  Co.  were  declared  insolvent  under  the 
Insolvency  Act,  9  Geo.  IV,  c.  73,  by  the  36th  section 
of  which  it  was  declared  that  where  there  had  been 
mutual  credit  given  by  the  insolvents  and  any 
other  person,  one  debt  or  demand  might  be  set  oif 
against  the  other  ;  and  that  all  such  debts  as  migh  t 
be  proved  under  a  commission  of  banlcruptcy  in 
England  might  be  proved  in  the  same  manner  under 
the  Indian  Insolvency  Act.  At  the  time  of  the 
adjudication  of  insolvency  the  Bank  were  also 
holders  of  two  promissory  notes  of  P  cfc  Co.  which 
they  had  discounted  for  them  before  the  transaction 
of  the  loan  and  the  agreement  as  to  deposit  of  the 
Company's  paper.  The  time  for  repayment  of  the 
loan  having  expired,  the  Bank  sold  the  Company's 
paper,  the  proceeds  of  which,  after  satisfjring  the 
principal  and  interest  due  on  the  loan,  produced  a 
considerable  surplus.  In  an  action  by  the  assignees 
of  P  tfc  Co.,  against  the  Bank  to  recover  the  amount 
of  the  surplus : — Held,  that  the  Bank  could  not  set 
o£F  the  amount  of  the  two  promissory  notes,  and 
that  the  case  did  not  come  mthin  the  clause  of 
mutual  credit  in  the  Insolvency  Act.  Young  v. 
Bank  of  Bengal  .         .      1  Moo.  I.  A.  87 

I]SrSOIiVEN'CYACT(ll&  12  Vict.  c.  21). 

See  Contract  .     I.  L.  R.  34  Calc.  289 

See  Debtor  and  Creditor. 

I.  li.  B.  20  Bom.  636 

See  Insolvency. 

See  Interest — Miscellaneous    Cases^- 
Insolvency  Proceedings. 

14  Moo.  I.  A.  209 
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See  Pabties  —  Parties  to  Suits —  Offi- 
cial Assignee  .  I.  L.  B.  18  Calc.  43 

1,  — — ^ Priority  of  OfB.cial  As- 
signee— Decree,  attachment  in  execution  of — 
Vesting  order —  Official  Assignee — Priority  of  claim — 
Civil  Procedure  Code  (Act  XIV  of  1882),  s.  244— 
Whether  Official  Assignee  is  the  representative  of  the 
judgment-debtor.  A  vesting  order  made  under  the 
Insolvency  Act  (]1  and  12  Vict.,  c.  21)  has  not 
the  effect  of  giving  the  Official  Assignee 
priority  over  the  claim  of  a  judgment-creditor 
in  respect  of  property  attached,  at  his  instance, 
previous  to  the  passing  of  such  order.  Anund 
Chunder  Pal  v.  Punchoo  Lall  Soohalah,  14  W.  R. 
F.  B,  33,  followed.  SemUe :  The  Official  Assignee 
is  the  representative  of  an  insolvent  judgment- 
debtor,  within  the  meaning  of  s.  244  of  the  Civil 
Procedure  Code.  Miller  v.  Lukhimani  Demi 
(1901)            .         ,         .     I.  li,  B.  28  Calc.  419 

B.C.  5  C.  W.  N.  761 


2. 


Second       insolvency — Insol- 


vency— Second  insolvency  where  insolvent  has  not 
got  final  discharge  under  the  first — Duty  of  serving 
notices  when  on  the  insolvent  and  when  on  the  creditors 
— Practice — Procedure.  A  person  may  become 
insolvent  a  second  time  before  he  has  received  his 
final  discharge  under  the  first  insolvency.  Morgan 
V.  Knight,  33  L.  J.  (C.P.)  168,  followed.  The 
appellant  had  been  adjudicated  an  insolvent  at 
the  instance  of  a  creditor,  under  s.  9  of  the  Indian 
Insolvency  Act  (11  and  12  Vict.,  c.  21),  on  the  2l8t 
January,  1898.  On  the  4th  October,  1900,  one 
of  his  creditors  obtained  a  rule  calling  upon  the 
insolvent  to  show  cause  why  he  should  not  forth- 
with proceed  Anth  the  matter.  The  Commissioner 
made  the  rule  absolute,  and  directed  the  insolvent 
forthAvith  to  proceed  Avith  the  matter  of  his  insol- 
vency. On  appeal :  Held,  that  the  order  of  the 
lower  Court  should  be  reversed,  and  the  rule  dis- 
charged. When  a  person  himself  files  a  petition  in 
insolvency,  he  has  the  carriage  of  it.  He  must 
serve  notices  on  the  creditors  at  his  own  expense, 
and  bring  the  petition  to  a  hearing.  But  when  a 
person  has  been  adjudicated  an  insolvent  at  the 
instance  of  a  creditor,  it  is  for  the  petitioning  credit, 
or  to  serve  notices,  but  it  is  still  the  duty  of  the 
insolvent  to  attend  when  required,  and  point  out 
the  persons  who  are  to  be  served.  Dossa  Oopal  v. 
Bhanji  Damji  (1901)      .     I.  L.  B.  26  Bom.  171 

8.  Indian  Insol- 
vency Act  {11  and  12  Vict.,  c.  21) — Jurisdiction — 
— Summary  -proceeding — Order  for  Ejectment  of 
Insolvency  Tenant,  on  application  of  Landlord,  whe- 
ther valid.  On  an  application  by  the  insolvent's 
landlord,  who  was  an  admitted  creditor  in  respect 
of  arrears  of  rent,  for  an  order  that  the  insolvent 
should  make  over  possession  of  the  premises  to 
the  Official  Assignee : — Held,  that  there  was 
nothing  in  the  Insolvency  Act,  which  enabled  the 
Court,  sitting  in  Insolvency,  on  a  summary  proceed- 
ing, to  make  at  the  instance  of  the  landlord,  what 


INSOLVENCY  ACT 

— contd. 


(11  &  12  Vict.,  c.  21) 


was  virtually  an  order  for  ejectment  against  the 
tenant.     Maud  Anderson,  In  re  (1909) 

I.  L.  B.  36  Calc.  48& 


1. 


8.  5 — Jurisdiction — Resi- 


dence. Where  a  person  applied  for  the  benefit  of 
the  provision  of  the  Insolvency  Act  on  a  petition  in 
which  he  described  himself  as  "  William  Cockburn, 
of  Doomrah  Factory  in  Tirhoot,"  and  stated  in  his 
petition  "  that  he  is  now  residing  at  No.  19,  Garden 
Reach,  in  the  Subiu'bs  of  Calcutta,  within  the  juris- 
diction of  the  High  Court :" — Held,  that  the  petition 
was  rightly  dismissed  for  want  of  jurisdiction.  In  re 
Cockburn  .        2  Ind.  Jur.  N".  S.  326 

2.  Jurisdiction — 

British  subject — Residence.  The  insolvent,  who 
was  born  in  England  of  English  parents,  was  the 
the  widow  of  a  surgeon  and  resided  at  Salem  for 
some  time  before,  and  at  the  time  of,  the  presenta- 
tion of  her  petition  to  the  Court.  Held,  that  the 
5th  section  of  the  Insolvent  Debtors  Act  is  as 
applicable  toa  **  British  subject "  (in  the  sense  in 
wluch  that  appellation  is  used  in  the  Charter  of  the 
late  Supreme  Court)  resident  within  the  jurisdic- 
tion of  the  High  Court  of  Madras  as  to  an  inhabitant 
within  the  local  limits  of  the  town  of  Madras.  In 
the  matter  of  Ricks  .         .         .3  Mad.  151 

3. Jurisdiction — 

Residence — Letters  Patent,  cl.  IS.  The  petitioner 
came  down  from  Ca^^'npore,  where  he  had  resided 
for  some  time,  to  Calcutta,  to  file  his  petition.  He 
stated  that  he  intended  to  settle  in  Calcutta  on 
obtaining  his  discharge.  Held,  that  his  being  in 
Calcutta  under  these  circumstances  did  not  consti- 
tute residence.  Held,  also,  that  by  cl.  18  of  the 
Letters  Patent  the  jurisdiction  of  the  Insolvent 
Court  was  narrowed  to  the  Bengal  Division  of  the 
Presidency  of  Fort  William,  i.e.,  that  portion 
of  the  Presidency  over  which  the  authority  of  the 
Lieutenant-Governor  of  Bengal  extends.  Snmble : 
Under  s.  5  of  the  Insolvency  Act,  the  residence  of 
the  petitioner  must  be  within  the  local  limits  of 
the  ordinary  original  jurisdiction  of  the  High  Court. 
In  the  matter  of  Tietkins 

1  B.  li.  B.  O.  C.  84^ 

4.  — Jurisdiction — 

Insolvent  trader — **  Reside."  The  word  "reside" 
in  s.  5  of  the  Insolvency  Act,  when  applicable  to  the 
insolvency  of  traders,  includes  an  occupation  for 
the  purpose  of  trading,  whether  or  not  accompanied 
by  sleeping  or  dwelling.  In  the  matter  of  Howard 
Brothers        .         .  11 B.  Ij.  B.  254 

6.  


Jurisdiction — 

Bond  fide  re^sidence.  An  insolvent  who  is  not  a 
European  British  subject  must  either  be  a  bond  fide 
resident  in  Calcutta  at  the  time  he  presents  his 
petition  or  a  trader  carrying  on  business  in  Calcutta 
otherwise  he  does  not  come  \vithin  the  jurisdiction  of 
the  Court  under  the  Act.  In  the  matter  of  Tarixey 
Churn  Goho        .  .      11 B.  Ij.  B.  Ap.  26 

6.    Jurisdiction — 

European  British  subject  out  of  jurisdiction  of  High 
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Court — Residence.  A  Europeon  British  born  sub- 
ject, residing  in  the  Bombay  Presidency,  but 
outside  the  local  limits  of  the  jurisdiction  of  the 
High  Court,  is  entitled  to  come  to  Bombay  and 
present  a  petition  in  the  Court  for  the  Relief  of 
Insolvent  Debtors  and  obtain  the  benefit  of  the 
Insolvent  Act,  as  the  original  jurisdiction  of  the 
Supreme  Court  was  in  that  respect  continued  to 
the  High  Court  by  cl.  18  of  its  Letters  Pritent.  In 
re  Blackwell  ....        9  Bom.  461 


7. 


Jurisdiction- 


Besidence.  A^s  zamindari  and  dwelling-house  in 
the  district  of  D  having  been  sold,  he  came  to 
Calcutta  in  May  1880,  leaving  his  family  with  his 
relations,  and  filed  his  petition  in  the  Court  for  the 
Relief  of  Insolvent  Debtors  in  July.  He  remained 
in  a  hired  house  at  Calcutta  till  September,  when 
the  Court  rose  for  the  vacation,  and  returned 
just  before  the  end  of  the  vacation,  having  in  the 
interval  gone  to  the  district  of  D  to  raise  funds  to 
carry  on  his  insolvency  proceedings.  He  had  no 
residence  outside  the  jiirisdiction  of  the  High  Court. 
Held,  that  he  had  no  residence  within  the  jurisdiction 
of  the  High  Court  v\  ithin  the  meaning  of  s.  5  of  the 
Insolvency  Act.     In  the  matter  of  Ram  Paul  Singh 

8  C.  L.  K.  14 


8. 


Jurisdiction- 


Residence — Insolvency.  There  is  nothing  to  show 
that  the  residence  contemplated  by  s.  5  of  the  Insol- 
vency Act  must  necessarily  be  a  permanent  resi- 
dence ;  the  object  of  that  section  being  to  extend  the 
benefit  of  the  Act  to  those  who  could  be  said  to 
be  ho7id  fidx  residents  for  the  time  being  within  the 
jurisdiction  of  the  Court  at  the  time  they  filed  their 
petition.     In  the  matter  of  De  Momet 

I.  li.  R.  21  Calc.  634 


9. 


Letters    Patent, 


High  Court,  els.  18  and  44 — Jurisdiction  of  High 
Court,  Bombay — Stat.  24  and  25  Vict.,  c.  104  {High 
Court's  Charter  Act),  s.  11— Act  V  of  1S72— Trader 
at  Karachi  presenting  jpetition  in  Bombay  — Rela- 
tion of  Insolvent  Court  to  High  Court — Effect  of  Acts 
limiting  jurisdiction  of  High  Court  on  jurisdiction  of 
Insolvent  Court.  J  C,  a  European  British  subject 
residing  at  Karachi  in  Sind,  failed  in  business  in 
1895,  and  on  11th  June  of  that  year  he  filed  his 
petition  in  the  Court  for  Relief  of  Insolvent  Debtors 
in  Bombay.  Held,  that,  having  regard  to  Act  V 
of  1872,  read  with  cl.  18  of  the  Letters  Patent,  1865, 
the  Court  had  no  jurisdiction  Xo  entertain  the 
petition.  By  s.  5  of  Stat.  11  and  Vict.,  c.  21,  the 
Insolvent  Court  was  given  jurisdiction  over  re- 
sidents Mdthin  the  jurisdiction  of  the  Supreme 
Coiu-t  of  Bombay.  The  jurisdiction  of  the  Supreme 
Court  extended  over  all  inhabitants  of  the  town 
and  island  of  Bombay  and  over  European  British 
subjects  in  any  of  the  factories  subject  to  or  depen- 
dent on  the  Government  of  Bombay.  The  jurisdic- 
tion of  the  Insolvent  Court  as  defined  by  the  above 
section  remained  unaffected  by  the  establishment 
of  the  High  Court  in  the  place  of  the  Supreme  Court 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21> 
— contd. 


s.  5—-concld. 


except  so  far  as  it  may  be  limited  by  cl.  18  of  the 
Letters  Patent,  1865.  A  European  British  sub- 
ject residing  within  the  Presidency  of  Bombay, 
though  outside  the  town  and  island  of  Bombay, 
may  petition  the  Insolvent  Court  of  Bombay  for 
relief.  The  powers  and  authority  originally  of  the 
Supreme  Court  and  now  of  the  High  Court  given 
by  the  Insolvency  Act  form  a  branch  of  the  jurisdic- 
tion of  the  High  Court,  and  are  therefore  subject  to 
any  legislative  restriction  of  that  jurisdiction,  whe- 
ther imposed  by  the  Letters  Patent  or  by  any  sub- 
sequent enactment.  The  power  of  the  High  Court 
and  any  Judge  of  it  to  exercise  the  jurisdiction  of 
the  Insolvent  Court,  whatever  the  jurisdiction  may 
be,  is  locally  limited  by  cl.  18  of  the  Letters  Patent, 
1865,  to  the  Presidency  of  Bombay,  and  cannot  be 
exercised  outside  that  Presidency  or  outside  any 
area  within  it  to  whicji  it  may  by  subsequent 
enactment  be  restricted.  The  effect  of  cl.  44  of  the 
Letters  Patent,  1865,  which  makes  the  provision  of 
cl.  18  subject  to  the  legislative  powers  of  the 
Governor-General  in  Council,  must  be  that  any  Act 
of  the  Governor-General  in  Council,  still  fm-ther 
limiting  the  jurisdiction  of  the  High  Court  and 
excluding  it  from  any  place  even  within  the  Presi- 
dency, must  also  still  further  narrow  the  jiu-isdic- 
tion  of  the  Insolvent  Court,  for  otherwise  the  Judge 
of  the  High  Court  presiding  as  Commissioner  would 
be  exercising  jurisdiction  in  a  place  where  his 
jurisdiction  under  cl.  18,  by  virtue  of  which 
alone  he  could  act  as  Commissioner,  had  been 
abolished.  Act  V  of  1872  is  such  an  Act.  In  the 
matter  of  Cubrie  ,        I.  L.  R.  21  Bom.  405 

1.  S.    6 — Verification     of     schedule 

by  affidavit — Non-appearance  of  insolvent.  In  an 
application  for  insolvents  for  their  personal  dis- 
charge, the  trustee  under  the  bankruptcy  of  one  R 
in  England  appeared,  and  it  was  ordered  that  the 
further  hearing  should  stand  over  with  ad  interim 
protection,  and  that  insolvents  should  amend  their 
schedule.  At  this  hearing,  A ,  one  of  the  insolvents, 
was  examined.  On  another  application  for  personal 
discharge,  it  appeared  that,  subsequent  to  the 
former  order,  A  had  left  India  on  account  of  ill- 
health,  and  was  therefore  unable  to  verify  the 
schedule.  No  opposition  was  entered,  and  the 
other  insolvent,  M,  the  partner  oi  A,  was  in  Court. 
Heldf  that  it  was  sufficient  for  the  schedule  to  be 
attested  by  M,  but  the  Court  directed  that  an 
affidavit  of  A  should  be  obtained  verifying  the 
schedule,  sworn  before  a  notary  public  or  the  British 
Consul.  Personal  discharge  was  allowed.  In  the 
matter  of  Anstruther         ,     U  B.  L.  B.  Ap,  34 

2.  ^ and  as.  21    and   2e-^Effect 

of  death  of  insolvent  after  filing  his  petition,  but  be- 
fore filing  schedule.  On  the  15th  of  March  1862, 
the  petitioner  brought  an  action  in  the  Supreme 
Court  against  the  insolvent  to  recover  a  sum  of 
money,  and  on  the  17th  of  that  month  the  usual  sum- 
mons was  served  on  the  insolvent.  On  the  last 
mentioned  day  the  insolvent  was  committed  to 
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rNTSOIiVENCY  ACT  (U  &  12  Vict.,  c.  21) 

— contd' 

. .'^ss.  6  and  21  and  26 — concld. 

prison  on  a  charge  of  murder,  notwithstanding 
which,  on  the  21st  March  1862,  he  filed  his  peti- 
tion in  the  Insolvent  Court.  The  usual  order  was 
then  passed,  vesting  all  the  insolvent's  estate  and 
effects  in  the  Official  Assignee  from  the  date  of  the 
filing  of  the  petition.  On  the  26th  March  1862, 
the  present  petitioner  recovered  judgment  in  his 
action  in  the  Supreme  Court.  The  insolvent  was 
tried  and  convicted  and  sentenced  to  death,  and  on 
the  14th  of  April  1862,  before  the  insolvent  filed  his 
schedule  in  the  Insolvent  Court,  the  sentence  was 
carried  into  execution.  Held,  first,  that  s.  6  of  11 
and  12  Vict.,  o.  21,  is  not  imperative  ;  and,  secondly, 
that  S3.  21  and  26  of  the  same  Act  give  the  Official 
Assignee  ample  powers  for  the  ascertainment  and 
realization  of  an  insolvent's  estate  without  the 
aid  of  a  schedule.    In  re  Kallee  Chtjrn    Khet- 

.     1  Ind.  Jur.  O.  S.  16 


TRY 


s7. 


1. 


See  Attachment  —  Alienation  DimiNa 
Attachment. 
1  IT.  W.  Pt.  6,  p.  81 :  Ed.  1873,  172 

See  Conteact  Act,  ss.  253  (7^).  263. 

I.  L.  K.  32  Mad.  462 

See  Insolvency  —  Claims  op  Attaching 
Creditors    and    Official    Assignee. 

6  C.  W.  N.  677 

See  Insolvency  —  Property   acquired 
after  Vesting  Order. 

I.  L.  R.  17  Mad,  21 

I.  li.  R.  18  Mad.  24 

I.  li.  R,  19  Bom.  232 

2  C.  W.  N.  372 

Vesting  order — Vesting  order. 


validity  of  — Signing  vesting  order  —  Ride  57  of 
High  Court  Rules  in  Insolvency.  Held,  as  to  an 
objection  taken,  that  the  vesting  orders  relief  upon 
t)y  the  Official  Assignee  were  signed  by  himself 
and  not  by  the  clerk  of  the  Insolvent  Court  (as 
directed  by  Rule  57) ;  that  in  the  face  of  an 
established  practice  of  the  office,  that  the  obrk  and 
the  Official  Assignee  should  in  the  absence  of  either, 
and  in  the  transaction  of  official  business,  sign  one 
for  the  other  end  no  attempt  having  been  made  to 
set  aside  the  vesting  orders  for  irregularity,  the 
District  Court,  as  well  as  the  High  Court  on  appeal, 
was  bound  to  regard  such  orders  as  in  full  force  and 
effect.  The  High  Court,  however,  considered  the 
practice,  so  far  as  it  permitted  the  Official 
Assignee  to  sign  vesting. orders,  objectionable  and 
requiring  alteration.     Gamble  v.  Bholagir 

2  Bom.  150  t  2nd  Ed.  147 

2.  Distress — Vest- 
ing order — Time  of  operation  of — Priority  of 
Official  Assignee.  A  distress  levied  after  the  filing 
of  the  petition  of  insolvency,  but  before  the  vesting 
order  is  drawn  up,  is,  under  ss.  7  and  22,  invalid 
as  against  the  Official  Assignee      A  vesting  order 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 

s.  7 — coTiid. 


is  made  when  it  is  given  by  the  Court,  and  not  at 
the  time  it  is  drawn  up,  signed,  and  sealed.  In 
the  matter  of  Bodry    .  .         5  B.  L.  R.  309 

3.    Official  Assignee 

— Vesting  order — Suits  against  insolvent — Right  of 
Official  Assignee  to  he  party.  The  rights  of  the 
Official  Assignee  of  insolvents  for  the  benefit  of  the 
general  body  of  creditors  over  the  property  of  an 
insolvent  lawfully  vested  in  him,  wherever  that 
property  may  be,  are  rights  that  must  be  resi)ect€d 
and  recognized  by  all  Courts,  wheresoever  situated. 
Where  property  of  an  insolvent  vested  in  the 
Official  Assignee  by  order  of  the  Insolvent  Court  is 
attached  in  execution  at  the  suit  of  a  creditor  of 
the  insolvent,  the  proper  course  for  the  Official 
Assignee  to  adopt  is  to  apply  to  the  Court,  under 
ss.  246  and  247  of  the  Civil  Procedure  Code,  to 
have  the  attachment  removed,  or,  if  too  late  to 
make  such  application,  he  may  institute  a  suit  to 
establish  his  right.  In  re  Hunt  Monnet  &  Co. 
Ez  parte  Gamble  v.  Bholagir  Mangir 

1  Bom.  251 

4.  Effect  of  vesting 

order.  Where  an  order  has  been  made  under  s.  7  of 
the  Insolvency  Act  vesting  the  property  of  a  judg- 
ment-debtor in  the  Official  Assignee,  the  judgment - 
debtor  has  no  saleable  interest  in  the  property . 
Ram  Soondur  Dey  v.  Shoshi  Mohun  Pat,  Chow- 
dhry  .         .         .  11 0.  Ii.  R.  389 


5. 


Right   to     sue — 


Vesting  order.  As  soon  as  an  order  is  made  under 
8.  7  of  the  Insolvency  Act  (11  and  12  Vict.,  c.  21), 
any  right«  of  property  which  an  insolvent  may  have 
possessed  at  the  date  of  his  petition  in  insolvency 
vest  in  the  Official  Assignee,  and  he  alone  is  compe- 
tent to  sue  for  the  purjwse  of  enf  jrcin<i  tlicv^e  rii^hts. 
Sadodin  v.  Spiers  .      I.  Ij.  R.  3  Bom.  437 


6. 

Civil 


VeMing 


order-^ 

276 — Attachmznt   before 

Whore  a  vest- 


Proceiure  Code,  s 
judgmznt — Official  Assignee's  title. 
ing  order  has  been  mide  under  11  ani  12  Vict.,  c. 
21,  8.  7,  after  attachment  anl  before  decree,  the 
title  of  the  Official  Assignee  takes  e  if  act  ani  pro- 
vents  the  attaching  creditor  fr3m  obtaining  satisfac- 
tion of  his  decree  by  a  sale.  Shib  Kristo  Shiha 
Chowdhry  v.  Miller,  I.  L.  R.  10  Calc.  150,  and 
Gamble  v.  Bhol'tgir,  2  Bom.  150.  foUowed.  Sad- 
ayappa  v.  Ponnama  I.  Ij.  R.  8  Mad.  554 


7. 


Personal  estate   of  the  in- 


solvent —Expectant  or  contingent  interest — Em- 
ployii — Deduction  from  salary  for  a  proviient  fund 
ana  mutual  assurance  fund — RigH  of  Offi  'ial 
Assignee.  S,  a  clerk  in  the  employment  of  the 
G.  I.  P.  Railway  (Company,  agreed  with  the 
C>)rapany  that  5  per  cent,  of  his  salary  should  be 
deducted  every  month  as  his  contribution  or  sub- 
scription to  a  fund  called  the  Provident  Fund,  and 
further  rate  of  1  per  cent,  as  his  subscription 
to  another  fund  called  the  Mautual  Assurance 
Fund.     By  the  rules  of  those  funds  he  was  entitled 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 

. s.  7 — contd- 


to  receive  back  his  subscriptions  in  the  event  of  his 
dismissal  for  misconduct.  8  became  insolvent, 
und  omitted  to  mention  in  his  schedule  the  sums 
standing  to  his  credit  in  respect  of  the  above  two 
funds.  Held,  that  these  sums  Avere  personal 
estate  of  the  insolvent  held  b3'  the  company  in 
trust  for  him,  which  passed  to  the  Official  Assignee 
under  s.  7  of  Stat.  11  and  12  Vict.,  c.  21,  and  that 
they  should  be  entered  in  his  schedule  as  part  of 
his  estate.  In  the  matter  of  the  petition  of  Shrews- 
bury    .         .         .         .     I.  li.  E.  10  Bom.  313 


8. 


Father's    right     over     im- 


moveable   ancestral   property — Insolvency — 

Vesting  order — Eight  of  Official  Assignee  on  death  of 
insolvent.  Under  the  Mitakshara  law,  a  father  has 
the  right  to  dispose  of  his  son's  interest  in  ances- 
tral immoveable  estate  for  the  payment  of  his 
own  debts  not  contracted  for  immoral  purposes 
and  a  vesting  order,  made  under  s.  7  of  the  Insol- 
vency Act,  vests  that  right  in  the  Official  Assignee, 
who  can  therefore  give  a  good  and  complete  title 
to  such  ancestral  immoveable  estate  to  a  purchaser. 
The  death  of  the  insolvent  has  no  effect  on  the 
proceedings  in  his  insolvency  or  on  the  power  of  the 
Official  Assignee.  The  ancestral  estate  previously 
vested  in  the  Official  Assignee  is  not  thereby 
divested  from  him  and  vested  in  the  son  by  right 
of  survivorship.  In  the  legal  aspect  of  the  matter 
the  natural  existence  of  the  insolvent  is,  for  the 
purpose  of  dealing  with  his  estate,  artificially 
continued  in  the  Official  Assignee,  who  can,  after, 
the  insolvent's  death,  deal  with  the  estate  as  he 
could  have  dealt  with  it  had  the  insolvent  been  stiU 
alive.  Fakir  Chand  Motichand  v.  Motichand 
HuRRucKCHAisD        .         .    I.  Ii.  E,.  7  Bom..  438 


9. 


Dismissal  of  petition,  effect 


of — Authority  to  sue  given  by  Official  Assignee — 
Payment  to  insolvent.  An  authority  (assuming  it 
to  be  sufficient)  given  by  the  Official  Assignee  to 
settle  the  outstandings  of  one  who  has  filed  a 
3)etition  of  insolvency  does  not  enure  after  the 
dismissal  of  the  petition,  and  cannot  entitle  the 
person  so  authorized  to  sue  at  all.  The  mere  fact 
that  a  payment  was  made  to  a  person  at  a  time 
when  his  petition  was  upon  the  file  of  the  Insolvent 
Court,  which  petition  was  afterwards  dismissed, 
does  not  invalidate  the  payment.  Rajkristo 
Singh  v.  Sefatoollah  .  7  W.  R.  85 


10. 


Discharge- 


Dismissal  of  petition — Power  to  set  aside  order  of 
dismissal  when  fraud  is  shovm.  When  an  insolvent 
bas  obtained  his  discharge,  a  Commissioner  has  no 
jurisdiction,  on  the  appUcation  of  some  of  the 
creditors,  to  make  an  order  dismissing  his  petition, 
and  ordering  the  estate  and  effects  of  the  insolvent 
in  the  hands  of  the  Official  Assignee  to  be  made  over 
to  certain  persons  on  behalf  of  the  creditors. 
The  petition  being  dismissed,  the  property  re- 
vested in  the  insolvents.  The  Court  which  passed 
the  order  dismissing  the  petition,  upon  finding 
such  order  had  been  obtained  by  fraud,  has  power 


IWSOLVEWCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd, 

S.  7 — conid. 


to  set  aside  the  order.  In  the  matter  of  the 
petition  of  Ram  Sbbak  Mjsser        6  B.  L.  R.  310 

11-  Power  of  Court 

— Application  to  withdraw  petition — Consent  of 
creditor.  The  Insolvent  Court  has  no  power  to 
allow  an  insolvent  to  withdraw  his  petition  of  in- 
solvency, on  the  ground  that  he  has  made  a  compro- 
mise with  his  creditors.  Where,  however,  the 
Court  is  satisfied  that  all  parties  concerned  desire 
to  take  the  matter  out  of  the  hands  of  the 
Court,  it  will  dismiss  the  petition,  even  though 
there  is  no  ground  arising  out  of  the  facts  of  the 
case  why  the  petition  should  be  dismissed.  In 
the  matter  of  Pyari  Chand  Mitter  6  B.  L.  R.  558 

12. Infant       trader— TFiYMmi<?aZ 

of  petition  by  infant — Rule  22,  Rules  and  Orders, 
Bombay.  An  infant  who  has  traded,  but  has 
made  no  express  representation  that  he  is  of 
full  age,  is  not  liable  to  become  bankrupt ;  and 
although  he  has  filed  his  petition  for  the  benefit  of 
the  Insolvency  Act  and  his  schedule,  he  should  be 
allowed,  on  proof  of  his  infancy,  to  withdraw  from 
the  proceedings,  under  the  wide  powers  in  this  re- 
spect given  to  the  Court  by  Rule  22  of  the  Rules  and 
Orders,  Bombay.  Ex  parte  Jones,  L.  R.  18  Gh. 
D.  109,  followed.  In  re  Hansraj  Malgi.  Ex 
PARTE  Dewar  &  Co.        .     I.  L.  R.  7  Bom.  411 


13. 


Infant  trader 


— Trading  contract — Insolvency  Act  {11  and  12  Vict., 
c.  21).  A  minor  who  has  traded  cannot  be  adjudi- 
cated an  insolvent  on  the  petition  of  the  persons 
who  have  supplied  him  with  funds  for  the  pur- 
poses of  his  business.  In  the  matter  of  Nobodeep 
Chunder  Shaw  .  I.  L.  R.  13  Calc.  68 


14. 


—  Application  for  attachment 


and  for  rateable  distribution  of  sale-pro- 
ceeds—  Vesting  order  in  insolvency,  effect  of — Civil 
Procedure  Code,  ss.  295  and  622.  A  debtor  against 
whom  several  decrees  had  been  passed  filed  his  peti- 
tion in  the  Insolvent  Court  at  Madras,  and  the  usual 
vesting  order  was  made.  One  of  the  decree-holders 
had  already  attached  property  of  the  insolvent  and 
had  obtained  an  order  for  sale  in  a  District  Court, 
and  now  another  decree-holder  applied  to  the  same 
Court  in  execution  of  his  decrees  for  the  attachment 
of  other  i)roperty  and  for  rateable  distribution  of 
the  proceeds  of  the  sale  to  be  held  in  execution  of 
the  attachment  already  made.  The  District  Judge 
held  that  the  vesting  order  was  a  bar  to  both  of 
these  applications.  Held,{i)  that  the  order  rejecting 
the  application  for  fresh  attachment  was  right ;  (2) 
that  the  order  rejecting  the  application  for  rateable 
distribution  was  wrong,  and  that  the  High  Court 
had  power  to  set  it  aside  on  revision  under  Civil 
Procedure  Code,  s.  622.  Vtraraghava  v.  Parasu- 
RAMA  .  I.  Ii.  R.  15  Mad.  372 

15.    Effect  of  vesting  order— /w- 

solvency  of  managing  member  of  a  Hindu  family — 
Effect  of  vesting  order — Official  Assignee's  power  to 
convey  land.     The    managing  member  of  a  Hindu 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
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s.  7 — Contd. 

family  was  adjudicated  an  insolvent,  and  a 
vesting  order  Was  made.  The  Official  Assignee 
conveyed  a  house  forming  part  of  the  family 
property  of  the  insolvent  to  the  plaintiff,  who 
now  sued  for  possession.  The  second  defendant 
was  the  younger  brother  of  the  insolvent ;  the 
other  defendants  were  the  insolvent's  sons.  Held, 
that  the  effect  of  the  vesting  order  was  to  entitle 
the  Official  Assignee  to  the  shares  of  the  co- 
parceners as  well  as  that  of  the  insolvent — 
Fakerchand  Motidiand  v.  Motichand  Harruck  Chand, 
I.  L.  B.  7  Bom.  438 — and  he  was  entitled  to  transfer 
such  shares,  provided  the  debts  for  payment  of 
which  the  property  is  disposed  of  were  shown  to 
have  been  incurred  for  purposes  binding  on  such 
shares.  The  plaintiff  did  not  prove  that  the  debts 
which  led  to  the  adjudication  were  incurred  for 
the  necessary  purposes  of  the  family,  and  the  in- 
solvent's sons  did  not  prove  that  they  were  incurred 
for  immoral  purposes,  Hddf  therefore,  that  the 
Official  Assignee  could  only  convey  the  shares  of 
the  sons  of  the  insolvent,  and  accordingly  that  the 
plaintiff  was  entitled  to  a  moiety  of  the  house  only, 
and  that  the  house  should  be  sold  and  half  the 
sale-proceeds  paid  to  him.  Rangayya  Chetti  v. 
Thanikachalla  Mudali     .  I.  L,  R.  19  Mad.  74 


16. 


Vesting  order, 


Effect  of — Interest  of  reverisoner  expectant  on 
widow's  death.  B  and  M  were  brothers,  M  was 
adopted  by  his  cousin's  widow,  and  as  adopted  son 
had  succeeded  to  property.  He  died  childless  in 
in  1870  or  1872,  leaving  his  widow  as  his  heir.  His 
brother  B  was  next  reversionary  heir  after  3/'« 
widow,  and  in  1880  he  (B)  became  insolvent  and 
his  estate  vested  in  the  Official  Assignee,  who  sold  to 
the  plaintiff  his  interest  in  certain  mortgaged  pro- 
perty which  had  belonged  to  M  and  was  then  in 
the  possession  of  Jf'«  widow  as  his  heir.  M^s 
widow  died  in  1886,  and  after  her  death  the  plaintiff 
sued  to  redeem  the  property  from  the  mortgage. 
Held,  that  at  the  date  of  his  insolvency,  M^s 
widow  being  then  alive,  the  interest  of  B  as  re- 
versionary heir  in  the  said  property  was  only  a 
spes  successionis,  which  could  not  vest  in  the 
Official  Assignee.  The  plaintiff  therefore  took  no 
interest  in  the  property  by  his  purchase  from 
the  Official  Assignee.  Anaji  v.  Ratxoji 
Kbishnabav  .        .     I.  li.  B.  21  Bom.  319 


17. 


Vesting  order — 


Subsequent  attachment — Dismissal  of  insolvency 
petition  and  discharge  of  vesting  order — Creditors^ 
trustees.  Right  of,  against  attaching  creditor  and  sale 
in  execution  of  his  decree.  A  judgment-debtor 
Was  declared  an  insolvent  by  the  Court  for  the 
Relief  of  Insolvent  Debtors,  Madras,  and  a  vesting 
order  Was  made.  Part  of  his  property  was  subse- 
quently attached  in  execution  of  a  decree.  After- 
wards, his  petition  in  insolvency  was  dismissed  and 
the  vesting  order  discharged.  On  the  same  date  a 
creditor's  trust-deed  was  executed,  of  which  the 
plaintiffs  were  the  trustees.     They  now  sued  to  set 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 

S.  7 — contd. 


aside  the  proceedings  in  execution  and  to  cancel  the 
sale  of  the  property  which  had  been  sold  in  execu- 
tion after  the  date  of  the  trust-deed.  Held,  that  the 
suit   was   not   maintainable.     Ramasami    Kotta- 

DIAB   V.    MUEUGESA   MUDALI 

I.  L.  R.  20  Mad.  452 


18. 


Disynissal       of 


petition  after  vesting  order  made — Composition  deed 
made  prior  to  dismissal — Validity.  Two  persons 
appUed  at  Madras  to  be  declared  insolvents  and  an 
order  was  made  whereby  all  their  properties  vested 
in  the  Official  Assignee.  They  then  entered 
into  a  deed  of  composition  for  the  benefit  of  their 
creditors,  four  persons  being  appointed  trustees 
under  the  deed.  The  insolvents'  petition  was  sub- 
sequently  dismissed  on  its  being  represented  to  the 
C!ourt  that  the  creditors  had  agreed  to  the  deed  of 
composition  and  one  of  the  creditors  then  attached 
the  insolvents'  property.  In  support  of  this  credi- 
tor's right  to  do  this  it  wsis  contended  (in  a  suit 
brought  by  one  of  the  trustees  under  the  deed 
against  the  creditor)  that,  inasmuch  as  the  deed  of 
composition  had  been  executed  after  the  vesting 
order  and  prior  to  the  dismissal  of  the  insolvents' 
petition,  it  was  inoperative  to  transfer  the  pro- 
perty comprised  in  the  deed  to  the  trustees  and 
that  it  could  not,  in  consequence,  prevail  against 
the  attachment.  Held,  that  the  provision  in  s.  7  of 
the  Insolvency  Act,  that,  in  case,  after  the  making 
of  any  vesting  order,  the  petition  should  be  dis- 
missed, the  vesting  order  shall  become  null  and 
void,  has  the  effect  of  re- vesting  the  property  in  the 
insolvent  retrospectively  from  the  date  of  the  vest- 
ing order.  Independently,  therefore,  of  s.  43  of 
the  Transfer  Of  Property  Act,  the  comix)sition  deed 
operated  to  vest  the  property  in  the  trustees,  and 
the  creditor  had  no  right  to  attach  it.  Ramasami 
Kottadiar  v.  Murugasa  Mudaliar,  I.  L.  R.  20  Mad, 
452,  approved.  Kothandakam  Ravuth  v.  Muru- 
gasa Mudaliar  (1904)  .  I.  L.  R.  27  Mad.  7 
19,  Attachment  under  garni- 
shee order — Debt  in  fiands  of  Sheriff — Rights 
of  Official  Assignee  as  against  attaching  creditor. 
N,  on  an  attachment  under  a  garnishee  order, 
handed  over  R  1,200,  a  sum  largely  exceeding 
the  amount  due  by  him  to  the  judgment-debtor, 
together  with  R83-9-0,  the  costs  of  the  execution, 
to  the  Sheriff.  On  the  following  day,  the  judgment- 
debtor  filed  his  petition  in  the  Insolvent  Court. 
Upon  the  Official  Assignee  claiming  R399-12-9,  that 
portion  of  the  sum  in  the  hands  of  the  Sheriff,  which 
was  admittedly  owing  to  the  attaching  creditor ; 
Held,  that  the  title  of  the  Offical  Assignee  must 
prevail.  The  payment  to  the  Sheriff  could  not 
be  treated  as  equivalent  to  a  payment  to  the 
creditor.  It  was  really  tantamount  to  a  pay- 
ment into  Coilrt.  The  fact  that  a  larger  sum 
was  paid  to  the  Sheriff,  than  was  actually 
owing,  showed  that  such  payment  was  made 
for  the  purpose  of  getting  rid  of  the  attach- 
ment, and  not  in  satisfaction  of  the    debt.     The 
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property  in  the  hands  of  the  Sheriff  must  still  be 
considered  as  belonging  to  the  insolvent,  and  there- 
fore as  being  vested  in  the  Official  Assignee.  Fre- 
derick Peacock  v.  Madan  Gopal,  I.  L.  R.  29  Calc. 
428,  and  Krisnaaawmy  Mudaliar  v.  Official  Assignee 
of  Madras,  I.  L.  R.  26  Mad.  673,  followed  ;  Ex 
parte  Pillras,  In  re  Curtoys,  17  Ch.  D.   653,  referred 

to.       JiTMAND   V.    RaMCHAND   (1905) 

I.  L.  R.  29  Bom.  405 

20.  Right  of  Ofiacial  Assignee 

to  bring  suit — Insolvent — Vesting  order — 
Official  Assignee — Withdrawal  of  petition  for  in- 
solvency— Right  of  Official  Assignee  to  continue 
suit  after  withdrawal  of  petition.  On  the  14th  Octo- 
ber 1903  a  petition  in  insolvency  was  filed  and 
a  vesting  order  was  made  by  the  Court.  On 
the  15th  June  1904  the  insolvents  took  out  a 
rule  nisi  to  withdraw  their  petition,  and  the  rule 
was  made  absolute  on  the  21st  September  1904. 
But  the  orders  were  not  drawn  up  till  27th  February 
1906.  In  the  meanwhile  the  Official  Assignee  filed 
a  suit  on. the  2nd  March  1905  on  behalf  of  the 
insolvents  to  recover  a  sum  of  money  alleged  to  be 
due  to  the  insolvents'  firm  in  respect  of  certain 
mercantile  transactions.  It  was  objected  on  be- 
half of  the  defendant  that  the  Official  Assignee 
Mas  not  entitled  (i)  to  bring  the  suit  and  (ii)  to 
continue  the  suit  after  the  withdrawal  of  the  peti- 
tion. Held,  that  at  the  date  of  the  institution  of 
the  suit  the  insolvency  proceedings  were  still  in  force 
and  the  assets  still  remained  vested  in  the  Official 
Assignee.  The  subsequent  coming  to  force  of  the 
order  could  not  vitiate  the  institution  of  the  suit 
and  it  was  clear  that  the  Official  Assignee  was  com- 
petent to  bring  the  suit.  He  was  also  competent 
to  continue  it,  for  the  order  of  withdrawal  even 
after  it  became  operative,  was  not  effective  to 
divest  the  Official  Assignee  and  revest  the  property 
in  the  insolvents.  A  withdrawal  of  a  petition, 
for  which  no  provision  is  made  in  the  Act,  cannot 
be  regarded  as  the  legal  equivalent  to  its  dismissal 
by  consent,  Haji  Sajan  v.  Macleod  (1907) 

I.  Ij.  R.  32  Bom.  821 


21. 


Saleable  interest  of  insol- 


vent— All  property  of  insolvent  at  date  of  petition 
vests  in  Official  Assignee.  Where  prior  to  sale 
of  a  judgment-debtor's  property  in  execution  of 
a  simple  decree  for  money,  this  judgment-debtor 
becomes  insolvent  and  the  vesting  order  under 
s.  7  of  the  Insolvency  Act  is  made,  the  purchaser 
at  such  sale  acquires  no  interest  in  the  property 
sold.  When  the  vesting  order  under  s.  7  of  the 
Insolvency  Act  is  made  :  Held,  that  the  insolvent 
ceases  to  have  any  saleable  interest  in  the  property. 
Sundarappaiyar  v.  Arunacheli.a  Chettiar 
(1908)        .         .         .         I.  Ii.  R.  31  Mad.  493 

SB.  7,  11 — Jurisdiction — Adjudica- 
tion—Bankruptcy Act  of  1883  {46  dh  47  Vict.,  c.  15), 
as.  43  and  118 — Concurrent  proceedings  in  Indian  and 
English  Courts — Receiving  order  in  England — Ad- 
judicating order — Official  Assignee — Trustee  in  bank- 


IWSOLVENCY  ACT  (11  &  12  Vict.,  c  21) 
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■ —  ss.  7  and  11 — concld- 


ruptcy.    William  Watson  &  Co.  failed,  and  on  the 
30th  of  January  1904,  a  receiving  order  was  made  on 
their  application  by  the  English  Bankruptcy  Court, 
On  the  1st  of  February  at  11  a.m.    they  were,  on 
their  own  petition  adjudged  bankrupts  in  England, 
and  on  the  16th  February  a  Trustee  in  Bankruptcy 
was  appointed.      On  the  1st  of  February  at  11  a.m. 
the  firm's  constituted  attorney  applied  before  the 
Bombay  High  Court,  which  made  the  usual  vesting 
order.     The  Manager  of  the  Calcutta  office  of  the 
firm  on  the  morning  of  the  1st  cf  February  closed  the 
place  of  business  in  Calcutta,  locking  the  doors  and 
affixing   thereto   the    following   notice   signed    by 
himself  : — ' '  I  regret  to  notify  that  under  telegraphio 
instructions  from  my  London  office,  Messrs.  William 
Waston  &  Co.  have  suspended  payment."     On  the 
2nd  of  February  on  the  application  of  a  friendly 
creditor,  the  firm  were  adjudged  insolvents  by  the 
Calcuuta  High  Court,  which  made  the  usual  vesting 
order.     On  the    13th   of   April  the   vesting   order 
made  by  the  Bombay  High  Court  was  discharged 
and  the  adjudicating  order  set  aside.     Hdd,  that  an 
act  of  insolvency  was  committed  in  Calcutta  and 
that  the  High  Court  had  jurisdiction  to  make  the 
vesting  order  of  the  2nd  of  February  and  that  the 
Official  Assignee  of  Bengal  had  rightly  taken  posses- 
sion of  the  insolvent's  effects  in  Bengal.     In  re 
Hurruck  Chund  Golicha,  I.  L.  R.  5  Calc.  605,   and 
Kustur  Chund  v.  Dhunput  Singh,  I.  L.  R.   28  Calc. 
26,  referred  to.     That  the  English  Trustee  in  Bank- 
ruptcy had  no  locus  standi  in  this  Court  to  make  an 
application  to  have  the  adjudicating  and  vesting 
orders  of  the  2nd  February  set  aside.     In  the  matter 
of  J.  Belly  {1890),  Unreported  case,  dated  4th  June, 
distinguished.      The    Insolvency    Courts   in    India 
have  a  discretion  in  making  an  adjudication  order 
notwithstanding  the  existence  of  a  prior  adjudicat- 
ing order  in  another  countr}',  provided  the   con- 
ditions of  the  Insolvency  Act  are  satisfied  and  there 
is  no  valid  reason  to  the  contrary.     The  presence  of 
large  assets  within  the  jurisdiction  of  those  Com-ts 
is  a  strong  circumstance  in  favour  of  making  such 
an  order.     Ex  parte  Robinson,  L.  R.  22  Ch.  D.  816, 
Ex  parte  McCulloch,  L.  R.  14  Ch.  D.  716,  and  In  re 
Artola  Harmanos,  L.  R.  24  Q.  B.  D.  640,  referred  to. 
The    different    High   Courts    in    India    exercising 
concurrent  jurisdiction  should   also  be  guided  by 
the  abovementioned  rule,    but  where  there  is    a 
conflict,  having  regard  to  questions  of  convenience 
one    Court   should   yield  to  another  as  it  may  not 
be  just  or  equitable  to  allow  the  proceedings  in  all 
the      Courts    to    go     on      concurrently.      In     re 
Aranvayal  Sabhapathy  Moodliar,  I.  L.  R.    21  Bom. 
297,     referred    to.       In    the  matter    of    William 
Watson  and  another  (1904) 

I.  Ii.  R.  31  Calc.  761 

ss.    7,     26      and    36 — InsolvenVs 

property  at  Shanghai — Property  of  insolvents  at 
Shanghai  vests  in  Officail  Assignee  of  the  Insolvent 
Debtors'  Court  at  Bombay — Court  can  order  insolvent 
at  Shanghai  to  hand  over  property  to  Official  Assignee 
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ss.  7,  26  and  36 — concld- 

in  Bombay — Court  can  order  commission  to  examine 
insolvent  at  Shanghai.  The  firm  of  T.  and  Co.  filed 
their  petition  in  insolvency  in  Bombay  on  29th  April 
1907  at  which  time  one  of  the  partners  M  was 
at  Shanghai.  M  subsequently  swore  his  petition 
at  Shanghai  on  16th  October  1907.  On  16th 
March  1907  certain  creditors  of  the  firm  obtained 
an  order  directing  M  to  appear  before  the  Court 
of  Insolvent  Debtors  at  Bombay  to  be  examined 
under  section  36  of  the  Indian  Insolvency  Act. 
A  Rule  nisi  was  obtained  on  behalf  of  M  calling 
upon  the  opposing  creditors  to  show  cause  why  the 
above  order  should  not  be  set  aside.  These  credi- 
tors also  obtained  a  Rule  nisi  calling  on  Jf  to 
show  cause  why  he  should  not  deliver  up  to  the 
Official  Assignee  goods  belonging  to  the  insolvent 
firm  in  his  possession  at  Shanghai.  These  two 
Rules  were  heard  together.  Held,  that  the  pro- 
perty of  the  insolvent  debtor's  firm  in  Shanghai 
vested  in  the  Official  Assignee  of  the  Insolvent 
Debtors'  Court  at  Bombay,  and  that  Court  could 
order  M.  to  hand  over  such  property  to  the 
Official  Assignee  in  Bombay.  Held,  further,  that 
the  Insolvent  Debtors'  Court  at  Bombay  can  order 
the  examination  of  a  mtness  at  Shanghai,  but 
cannot  direct  a  witness  to  come  to  Bombay  to  be 
examined,  there  being  no  machinery  for  that  pur- 
pose.    In  re   Naoroji  Sorabji  Talati  (1908) 

I.  li.  R.  33  Bom.  462 


1. 


ss.    7  and  30 — Ancestral  trade 


carried  on  by  brothers  in  undivided  family — 
Insolvency  and  discharge  of  all  the  adult  mem- 
hers — Minor  son  of  one  brother  not  a  party  to 
insolvency  proceedings — Order  vesting  family 
property  in  Official  Assignee — Sale  by  Official 
Assignee  of  land  so  vested — Subsequent  suit 
against  minor — Sale  of  his  interest  in  the  land — 
Validity.  Seven  brothers  who  carried  on  a  business 
(which  had  previously  been  conducted  by  their 
family  for  very  many  years)  applied  to  be  adjudged 
insolvents  in  the  Court  for  the  relief  of  insolvent 
debtors  in  Madras.  They  comprised  all  the  adult 
members  of  the  family  at  the  time  when  the 
application  was  made,  and  all  the  debts  included  in 
their  schedule  had  been  incurred  in  connection  with 
the  family  business.  A,  being  a  son  of  one  of  them 
and  a  minor  at  the  time,  was  not  a  party  to  the  in- 
solvency proceedings.  The  applicants  in  due  course 
obtained  their  discharge,  and  an  order  was  passed 
vesting  their  property'  (which  including  land)  in  the 
Official  Assignee  in  Madras.  At  a  date  subsequent 
to  that  of  the  vesting  order,  plaintiffs  purchased 
from  the  Official  Assignee  part  of  the  land  so  vested  ; 
and,  later  still,  B  brought  a  suit  against  A  for  money 
due  on  a  bond,  and  obtained  a  decree.  In  the  execu- 
tion of  that  decree,  A^s  share  in  the  said  land  was 
brought  to  sale  and  purchased  by  B.  Upon  a  suit 
being  brought  by  plaintiffs  for  a  declaration  that  the 
purchase  by  B  was  inoperative  and  void  by  reason 
of  the  prior  sale  to  plaintiffs  by  the  Official  Assignee  : 
Held,  that  plaintiffs  were  entitled  to  the  declaration. 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— cantd- 
ss.  7  and  30 — conld. 

Held,  also,  that,  inasmuch  as  the  trade  was  an 
ancestral  one  (and  not  one  commenced  by  the  man- 
aging members  during  the  minority  of  A),  and  as 
the  schedule  debts  were  incurred  in  the  course  of 
such  trade,  and  all  the  adult  members  had  applied 
for  the  benefit  of  the  Insolvency  Act,  the  debts  were, 
at  least,  primd  facie  binding  on  the  whole  family, 
including  the  minor.  It  was  not  therefore  neces- 
sary for  plaintiff  to  prove  the  character  of  each  debt 
or  the  existence  of  family  necessity.  In  cases  in 
which  s.  7  of  the  Indian  Insolvent  Debtors  Act 
applies,  the  vesting  order  vests  in  the  Official 
Assignee  only  the  real  and  personal  estate  and 
effects  of  the  insolvent.  And,  where  the  insolvent 
is  a  member  of  an  undivided  Hindu  family,  his 
undivided  interest  in  the  joint  family  property,  and 
it  alone,  vests  in  the  Official  Assignee,  whether 
he  be  the  managing  member  or  a  junior  me mb?r  of 
the  family.  The  proprietary  interest  of  the  members 
other  than  the  insolvent  (even  though  they  be  his 
sons)  will  continue  vested  in  them.  The  effect  of 
s.  30  of  the  Insolvent  Debtors  Act,  and  the  analo- 
gous provision  contained  in  s.  266  of  the  Code  of 
Civil  Procedure,  considered.  Nunna  Brahmayya 
Setti  V.  CmDARABOYiNA    Venkitaswamy    (1902) 

I.  L.  B.  26  Mad.  214 


2. 


Provident    Funds 


Act  {IX  of  1890),  s.  4— Insolvent  Debtors'  Act 
{11  d>  12  Vict.,  cap.  21),  ss.  7,  80— Vesting 
order — Sum  due  to  an  insolvent  from  a  provident 
institution — Right  of  Official  Assignee  to  claim 
— Construction  of  statutes — Distinction  between 
enactments  affecting  vested  rights  and  those  regu- 
lating procedure.  A  member  of  a  Railway  Prov- 
ident Institution,  who  had  made  compulsory 
deposits  therein,  became  insolvent,  and  the 
usual  vesting  order  was  made  under  s.  7  of  the 
Act  for  the  Relief  of  Insolvent  Debtors.  By  the 
rules  of  that  institution,  a  member  is  to  be  paid,  on 
his  retirement  from  service,  the  sum  of  money  stand- 
ing to  his  credit.  At  the  date  of  the  vesting  order, 
the  insolvent  had  not  yet  retired  from  service.  Sub- 
sequently to  the  date  of  the  vesting  order,  but  before 
the  retirement  of  the  insolvent,  the  Provident  Funds 
Act,  1897,  came  into  force,  s.  4  of  which  provides 
that  after  the  commencement  of  that  Act  the 
Official  Assignee  shall  not  be  entitled  to  or  claim  any 
such  compulsory  deposits  in  any  Railway  Provident 
Fund.  ()n  a  claim  being  made  by  the  Official 
Assignee  to  the  amount,  on  the  ground  that  when 
the  Act  came  into  force  the  interest  of  the  insolvent 
in  the  Fund  had  become  vested  in  the  Official 
Assignee  :  Held,  that,  by  s.  4  of  the  Provident  Funds 
Act,  all  the  right  and  title  of  the  Official  Assignee 
was  determined  as  from  the  coming  into  operation 
of  the  Act,  and  that  its  operation  was  not  limited 
to  cases  where  the  vesting  order  had  been  made 
after  its  commencement.  The  distinction  between 
the  construction  of  enactments  affecting  vested 
rights,  and  those  which  merely  affect  procedure,  re- 
cognised. Javanmal  Jitmal  v.  Muktabai,  I.  L.  R.  14 
Bom.  516,  referred  to.     Under  s.  7  of  the  Insolvent 
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Debtors  Act,  the  right  of  the  insolvent  to  be  paid 
the  sum  standing  to  his  credit  in  the  Fund,  on  his 
retirement  from  service,  vested  in  the  Official 
Assignee.  Official  Assignee  of  Madras  v. 
Dalgairns  (1902)      .         I.  L.  B.  26  Mad.  440 

s.  8 — Annulling  Jlat  of  bank- 


ruptcy. The  annulling  of  the  fiat  contemplated 
by  the  proviso  of  11  &  12  Vict.,  c.  21,  s.  8, 
applies  only  to  cases  in  which  the  original  judg- 
ment has  been  the  result  of  mistake  of  fact,  mis- 
apprehension, or  fraud.  In  re  Sreenarain  Bysack. 

2  Hyde  180 


2. 


Adjudication — Effect    of    im- 


prisonment under  Civil  Procedure  Code,  1859,  as 
satisfaction  of  decree.  Held,  that  a  judgment- 
debtor  who  had  been  in  prison  for  two  years 
under  the  Code  of  Civil  Procedure  was  liable  to  be 
adjudicated  an  insolvent  in  respect  of  the  same 
judgment-debt,  where  the  petition  for  adjudication 
was  presented  before  he  was  released  from  prison 
under  s.  278  of  the  Code.  In  the  matter  of  Ragubhai 
Ram  Chandra        .         .  6  Bom.  O.  C.  86 


3. 


Adjudication    of 


insolvency — Who  is  entitled  to  apply  for  order  of 
adjudication — Condition  necessary  for  adjudication 
under  s.  8 — Practice — Procedure.  The  only  person 
who  can  obtain  an  order  adjudicating  another 
person  insolvent  under  s.  8  of  the  Indian  Insolvency 
Act  (11  and  12  Vict.,  c.  21),  on  the  ground  of  his 
lying  in  prison  for  twenty-one  days  in  execution  of  a 
decree,  is  the  creditor  in  execution  of  whose  decree 
he  has  been  in  prison.  A  debtor  cannot  be  adjudi- 
cated an  insolvent  under  s.  8  of  the  Indian  Insol- 
vency Act  (11  and  12  Vict.,  c.  21)  on  the  ground  of 
his  lying  in  prison  for  twenty-one  days,  unless  he  is 
in  prison  at  the  time  the  petition  for  adjudication 
is  presented  or  at  the  time  it  is  heard.  In  re 
Ahmed    Ismail   Munshi  (1902) 

I.  L.  B.  26  Bom.  649 
s.  9. 

See  Hindu  Law — Joint  Family — Debts 
AND  Joint    Family  Business. 

I.  L.  B.  14  Bom.  189 

See  Insolvency — Voluntary  Convey- 
ances AND  other  Assignments  by 
Debtor     .         I.  L.  B.  23  Calc.  592 


1. 


Bevocation  of  adjudication 


— Notice  to  creditors — Practice.  Certain  persons 
had  been  adjudged  insolvents  under  s.  9  of  the 
Insolvency  Act,  but  no  schedule  had  been  filed 
and  no  claim  proved.  To  an  application  on  behalf 
of  the  insolvents  after  notice  to  the  Official  Assignee 
and  to  the  attorney  for  the  petitioning  creditors  for 
an  order  setting  aside  the  adjudication  on  the 
ground  that  they  had  come  to  an  agreement  with 
their  creditors,  it  was  objected  that  notice  must  be 
given  to  all  the  creditors  before  the  adjudication 
could  be  annulled.  The  Court  held  that  the  objec- 
tion must  prevail,  but  refused  to  make  any  order. 
If  the  adjudication  were  improper,  it  could  not  be 
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set  aside  :  if  proper,  a  schedule  must  be  filed  in  th& 
usual  way.     In  the  matter  of  Ra  jnarayan  Pal 

13B.  Ii.B.  Ap.  25 

2. _  Order  of  adjudi- 
cation— Lying  in  prison  for  twenty-one  days — Period 
within  which  petition  for  adjudication  to  he  pre- 
sentedr—Construction — Effect  in  an  Act  of  the  words 
' '  It  shall  he  lawful ' ' — Reveiew — Jurisdiction.  The 
Insolvency  Act  (Hand  12  Vict,  c.  21),  the  ninth 
section  of  which  empowers  a  creditor  of  any  person 
who  shall  lie  in  prison  for  debt  for  a  period  of  twenty- 
one  days,  to  petition  the  Court  to  adjudge  such- 
person  an  insolvent,  prescribes  no  hmit  to  the  time 
within  which  such  petition  must  be  presented.  It 
may  be  presented  by  the  creditor  at  any  time  sub- 
sequently to  the  imprisonment.  The  effect  of  the 
words  ' '  It  shall  be  lawful  "  in  s.  9  of  he  Insolvency 
Act  are  imperative,  and  do  not  give  the  Court  a 
discretion  in  the  exercise  of  which  it  may  refuse  an 
order  of  adjudication  applied  for  under  that  section. 
The  Court  for  the  Relief  of  Insolvent  Debtors  at 
Bombay  has  jurisdiction  to  review  its  own  orders. 
In  the  matter  of  Thucker  Bhagvandas  Harjivan 

I.  L.  B.  4  Bom.  489 

3.  Trader  residing  out  of  juris- 
diction—G'omastoA.  A  trader  residing  out  of 
the  jurisdiction  of  the  High  Court,  but  carrying  on 
business  at  Calcutta  by  a  gomastah,  can  be 
adjudicated  an  insolvent  under  s.  9  of  11  and  12 
Vict.,  c.  21,  if  his  gomastah  stops  payment  and 
closes  and  leaves  his  usual  place  of  business,  or 
does  any  act  which,  if  done  by  the  trader  himself, 
would  have  rendered  him  liable  to  be  adjudicated 
an  insolvent.  In  re  Hurruck  Chund  Golicha 
I.  L.  B.  5  Calc.  605  :  6  C.  L.  B.  382 


4. 


.    . Trader    hey  and 

-jurisdiction  carrying  on  business  hy  gomastah  within 
jurisdiction — ^ '  Departure  ^ ' — ^^  Intent."  D  resi- 
dent in  Azimgunge,  carried  on  business  as  a  banker 
and  money-lender  in  (amongst  other  places) 
Calcutta  through  his  gomastah  P,  who  carried  on 
the  business  on  the  second  storey  of  the  business 
premises,  having  his  residence  on  the  third  storey,, 
the  whole  of  the  premises  belonging  to  D.  D 
having  gone  away  on  pilgrimage,  the  Calcutta 
business  became  involved,  and  on  the  6th  February 
1893  P  stopped  payment  and  retired  to  the  third 
storey,  but  was  accessible  to  all  creditors  either  in 
the  office  where  business  was  usually  carried  on  or 
in  the  private  room  on  the  third  storey.  Upon  such 
stoppage  of  payment,  telegrams  were  sent  to  D,  who 
hurried  back  to  Calcutta,  and  reached  it  on  11th 
February,  and  took  up  his  quarters  in  the  same 
premises,  and  subsequently  had  several  meetings 
with  his  creditors.  Held,  that  such  stoppage  of 
payment  was  not  an  act  of  insolvency  within  the 
meaning  of  the  Insolvency  Act,  and  that  the  retire- 
ment of  P  to  his  rooms  on  the  third  storey  was  not  a 
departure  with  the  intention  to  defeat  and  delay 
the  creditors  of  D.  Held,  further,  that  a  departure 
such  as  is  made  an  act  of  insolvency  hy  s.  9  of 
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the  Act  is  a  departure  by  the  debtor  personally, 
And  cannot  be  committed  by  any  other  person  on 
his  behalf.  Such  departure  must  be  his  departure, 
and  the  intent  to  depart  must  be  proved  to  be  his 
intent.  Moreover,  a  man  cannot  commit  an  act 
of  insolvency  by  an  act  of  his  agent  which  he  has  not 
authorized,  and  of  which  act  he  had  no  cognizance. 
In  re  Hurriick  Chand  Golicha,  I.  L.  R.  5  Cole.  605, 
dissented  from.  Per  Pigot,  J. — Under  the  circum- 
stances, no  special  powers  or  position  ought  to  be 
attributed  to  P,  who  was  merely  an  ordinary 
managing  gomastah.     In  re  Dhtjnput  Sixgh 

L  L.  R.  20  Cale.  771 

Held,  in  the  same  case  on  appeal  to  the  Privy 
•Council  a  principal  employing  a  gomastah  to  carry 
on  a  trade  within  the  local  limits  of  the  High  Court's 
jurisdiction  may  in  some  cases  be  adjudged  to  have 
committed  an  act  of  insolvency  within  the  meaning 
of  s.  9  of  the  Stat.  11  &  12  Vict.,  c.  21,  in  consequence 
of  the  gomastah 's  act  without  principal's  having 
specially  authorized  it  or  having  had  cognizance  of 
it ;  and  this  might  be  applied  upon  a  gomastah' s 
baving  departed  from  the  usual  place  of  business 
with  intent  to  defeat  or  delay  the  firm's  creditors. 
Not  every  gomastah  stands  in  this  respect  in  the 
same  relation  to  his  employer,  there  being  a  differ- 
ence in  the  degree  of  control  exercised  by  different 
owners.     The  gomastah  may  be  only  an  ordinary 
manager  or  he  may  represent  the  firm  entirely.    It  is 
a  question  of  fact  in  each  case  whether  the  gomas- 
tah occupies  such  a  position  that  the  principal  stands 
or  falls  by  his   acts,   and  whether  the  gomastah's 
departure  from  the  place  of  business,  with  the  above 
intent,  shall  or  shall  not  be,  by  imputation,  the  act 
of  the  principal,  bringing  s.  9  into  operation  against 
the  latter.     Here  a  munib  gomastah  in  charge  of  the 
business  was  alleged  to  have  so  departed  ;  but  the 
owner  of  it,  though  at  the  time  absent,  was  usually 
active  and  responsible  in  it.     The  firm's  payments 
had  been  suspended  by  the  gomastah.     But  under 
the  Indian  Statute,  that  is  not  an  act  of  insolvency. 
The  gomastah  had  withdrawn  to  his  own  apartment 
in  the  house  occupied  by  the    firm,  but  how  this 
Would  defeat  or  delay  creditors,   some  of  whom 
visited  him   there,   was   not  shown.     Other  acts 
before  the  arrival  of  the  principal  were  done,  by  none 
amounted  to  departure  with  intent  or  to  departure 
at  all.     Held,  that  the  gomastah,  even  if  he  had 
departed  from  the  place  of  business  with  the  intent 
to  defeat  or  delay  creditors,  was  not  in  such  a  posi- 
tion as  that  he  had  authority  rendering  his  principal 
liabel  to  be  adjudged  insolvent.     The  principle  in 
the  decision  of  In  re  Hurruck  Chand  Oolicha,  I.  L.  R. 
5  Calc.  605,  which  was  that  the  act  of  a  gomastah, 
his  authority  flowing  from  his  general  position,  may, 
in  some  cases,  be  taken  as  the  act  of  his  principal 
rendering  him  liable  within  the  statute,  was  correct. 
In  the  present  case  their  Lordships  agreed  with  the 
High  Court  that  the  gomastah  did  not  occupy  such 
a  position  as  to  make  his  principal    liable  to  be 
adjudged   insolvent   on   the   ground   of   his    (the 
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gomastah' s)  personal  conduct.     Kastttr  Chand  v. 
Dhanpat    Singh     .         .     I.  L.  R.  23  Calc.  28 

L.  R.  22  I.  A.  162 

Intent  to  defeat  and  delay 


creditors— -Stoi.  6  Geo.  VI,  c.  16,  s.  4— Stat.  12  A 
18  Vict.,  c.  106,  ss.  61  and  68— ''  Fraudulent '* 
assignment — Moral  and  legal  fraud.  Where  a 
trader  assigned  by  deed  all  his  property  for  the 
benefit  of  his  creditors  to  trustees  in  trust  to  pay  and 
satisfy  the  debts  and  liabilities  of  the  debtor,  and 
most  of  the  creditors  assented  to  the  trust  and  it 
appeared  that  the  debtor  really  intended  that  all  the 
creditors  should  be  finally  satisfied  and  the  assets 
seemed  to  be  sufficient  for  the  purpose  :  Held, 
since  the  deed,  in  effect,  provided  for  deferred 
payment  and  creditors  were  not  bound  to  wait,  such 
an  assignment  amounted  to  delaying  and  defeating 
creditors  within  the  meaning  of  s.  9  of  the  Indian 
Insolvency  Act  and  was,  as  such,  an  act  of  insol- 
vency, and  it  was  competent  for  any  of  the  creditors 
to  adjudicate  the  settler  and  insolvent.  Stewart 
V.  Moody,  I  C.  M.  d?  R.  Ill,  followed.  Gisbon's 
Insolvency  (unreported)  distinguished.  Held,  also, 
that  the  departure  of  the  gomastah  from  the 
place  of  business  under  the  circumstances  of  this 
case  did  constitute  an  act  of  insolvency  on  the  part 
of  the  principal.  In  the  matter  of  Brijmohan 
DoBAY      .         .         .  2  C.  W.  N.  306 

Held,  on  appeal  the  assignment  of  the  whole  of  a 
debtor's  property  for  the  benefit  of  his  creditors 
generally,  constitutes  an  act  of  bankruptcy  within 
the  meaning  of  s.  9  of  the  Indian  Insolvency  Act. 
Ex  parte  Alsop  :  In  re  Rees,  L.  J.  29  Ch.  dnd  Bk.  7  ; 
In  re  Wood,..L.  J.  7  Ch.  App.  302,  referred  to. 
Brumohun  Dobay  v.  Bungsidhur 

2  C.  W.  N.  335 


6. 


88.  9,  92  —Petitioning  credi- 


tor's debt — JoitU  debt — Members  of  Hindu  joint 
family  carrying  on  business — Partners  in  trade.  A 
trader  in  Madras  made  a  promissory  note  in  the 
joint  names  of  two  merchants,  trading  together 
as  members  of  an  undivided  Hindu  family,  on 
which  R527  were  due.  On  a  petition  by  the  holders 
of  the  note  to  have  the  maker  adjudicated  an  insol- 
vent:  Held,  thsit  the  petitioning  creditors' debt  was 
sufficient  to  support  the  petition,  they  being 
"  persons  being  a  creditor  to  the  amount  of  R500" 
within  the  meaning  of  s.  9,  read  with  s.  92  of  the 
Insolvency  Act.  Quaere.  Whether  members  of  a 
joint  Hindu  family  carrying  on  business  are  not 
partners  in  trade  within  s.  9,  cl.  2.  Ex  parte 
Ragavaloo  Chetti.     In  re  Ranoiah  Ciietti 

I.  L.  R.  15  Mad.  356 


7. 


Jurisdiction     of    Insolvent 


Court — Act  of  insolvency — Evidence  Act  {I  of 
1872),  s.  44 — Collusion  in  (Staining  adjudication — 
Partnership — Insolvency  of  one  'partner — Firm 
carried  on  at  several  places.  The  defendant  was  the 
manager  of  a  joint  Hindu  family  consisting  of 
himselE  and  two  nephews  carrying  on  a  family 
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business  in  Bombay,  Madras,  and  other  places.  In 
a  suit  brought  in  the  High  Court  of  Bombay,  against 
him  as  manager  of  the  said  joint  family,  a  decree 
was  passed  on  the  11th  April  1896,  which  was  in 
terms  against  the  defendant  alone.  On  the  same 
day  certain  property  in  Bombay,  in  which  (as  found 
by  the  Judge)  the  nephews  and  the  defendant  were 
jointly  interested,  was  attached  in  execution  of  the 
decree.  Two  days  previously,  however,  viz.f  on  the 
9th  April  1896,  the  defendant  had  been  adjudged 
an  insolvent  by  the  Insolvent  Court  at  Madras 
under  s.  9  of  the  Indian  Insolvency  Act  (Stat.  11  & 
12  Vict.  c.  21).  On  the  6th  May  1896,  the  Oflficial 
Assignee  took  out  a  summons  to  have  the  attach- 
ment removed.  It  was  contended  that  the  creditor'  s 
petition  in  the  Madras  Insolvent  Court  disclosed  no 
act  of  insolvency  which  could  legally  justify  an 
adjudication  under  s.  9  of  the  Indian  Insolvency 
Act  (11  &  12  Vict.,  c  21),  and  that  the  adjudication 
order  was  therefore  made  by  a  court  not  competent 
to  make  it  within  the  meaning  of  s.  44  of  the  Indian 
Evidence  Act  ( I  of  1872),  and  that  consequently 
both  it  and  the  vesting  order  were  nullities,  and 
the  Ofl&cial  Assignee  of  Madras  had  no  title  to  the 
attached  property.  Held,  that  the  order,  although 
it  might  be  erroneous  and  subject  to  reversal  on 
appeal,  was  within  the  competency  of  the  Madras 
Insolvent  Court.  Held,  also,  on  the  evidence  that 
there  was  no  proof  of  such  collusion  between  the 
creditor  and  the  insolvent  in  obtaining  the  order  of 
adjudication  as  would  bring  that  order  within  s.  44 
of  the  Indian  Evidence  Act  (I  of  1872).  Sardar- 
MAL  Jagonath  v.  Aranvayal  Sabhapathy. 

I.  L.  R.  21  Bom.  305 

8.  Adjudication  of 


INSOLVENCY  ACT  (11  &  12   Vict.,  c.  21) 

— contd. 


ss.  9,92 — concld. 


■insolvency — Concurrent  proceedings  in  two  Insolvent 
•Courts  in  India — High  Court,  Jurisdiction  of — 
Discretion  of  Court  to  which  second  application  for 
adjudication  order  is  made — Act  of  insolvency — 
Departure  from  jurisdiction  with  intent  to  delay  credi- 
tors— Stay  of  proceedings.  On  the  23rd  April  1896, 
A  was  adjudged  insolvent  under  s.  9  of  the  Indian 
Insolvency  Act  (Stat.  11  and  12  Vict.,  c.  21)  by  the 
Court  for  the  Relief  of  Insolvent  Debtors  at  Bombay 
at  the  instance  of  certain  ci-editors  resident  in  Bom- 
bay. He  subsequently  took  out  a  rule  to  annul  the 
order  of  adjudication  on  the  ground  that  at  the  date 
of  the  said  order  he  had  already  {viz.,  on  the  9th 
April  1896)  been  adjudged  an  insolvent  by  the 
Insolvency  Court  at  Madras.  Held,  discharging  the 
rule,  that  the  prior  adjudication  of  the  Madras  Court 
did  not  deprive  the  Court  at  Bomboy  of  jurisdiction 
to  adjudicate  him  an  insolvent  at  the  instance  of  a 
Bombay  creditor.  The  letter  Court,  however,  was 
not  bound  under  s.  9  to  make  such  order,  but  had  a 
discretion  to  refuse  it  if,  having  regard  to  all  the 
circumstances  of  the  case,  it  considered  that 
adjudication  in  Bombay  would  be  useless.  Subse- 
quently to  the  order  of  adjudication  in  Bombay,  and 
while  it  was  still  in  force,  the  insolvent  obtained  his 
personal  discharge  in  the  Insolvent  Court  at  Madras 
under  s.  49  of  the  Indian  Insolvency  Act.     Held, 


that,  there  being  no  longer  any  ground  for  appre- 
hending that  the  proceedings  in  the  Madras  Court 
would  be  discontinued,  the  proceedings  in  the 
Court  at  Bombay  should  be  stayed,  leaving  the 
Bombay  creditors  to  take  such  steps  in  Madras  as 
they  might  think  proper.  Is  would  not  be  just  or 
equitable  to  allow  the  preceedings  in  both  Courts  to 
go  on  concurrently.  As  the  proceedings  in  Madras 
were  prior  in  time,  and  all  the  assets  of  the  insolvent 
were  vested  in  the  Official  Assignee  there,  the  Court 
at  Bombay  ought  to  yield  to  the  prior  claim  of  the 
Court  at  Madras.  A,  a  debtor  in  Bombay,  sum- 
moned his  creditors  to  a  meeting  fixed  for  the  28th 
March  1896.  He  attended  that  meeting,  which 
was  adjourned  to  the  30th  March,  and  at  the 
adjourned  meeting  he  submitted  a  statement  show- 
ing that  he  had  a  sum  of  R  11,000  in  cash  in  his 
hands.  Two  of  his  creditors  asked  him  to  give 
inspection  of  his  Bombay  books  of  accounts,  but  he 
refused  to  do  so.  A  further  meeting  was  summoned 
for  the  8th  April.  On  the  31st  March  or  1st  April 
two  of  his  Bombay  creditors  served  him  with  a 
summons  in  an  action  of  debt.  On  the  2nd  April 
he  left  Bombay  for  Bellary  taking  the  said  sum  of 
R  11,000  with  him,  in  order  (as  he  admitted)  to 
prevent  the  said  two  creditors  from  attaching  it. 
The  creditors  attended  the  meeting  of  the  18th 
April,  but  it  was  dissolved  when  it  was  discovered 
that  A  had  left  Bombay.  The  books  were  not 
produced.  Held,  that  under  these  circumstances 
the  Court  was  justified  in  concluding  that  A  had 
left  the  jurisdiction  of  the  Court  with  intent  to  defeat 
and  delay  his  creditors  within  the  meaning  of  s.  9  of 
the  Indian  Insolvency  Act.  In  re  Aranvayal 
Sabhapathy.     Ex  parte    ICvramalli    Joosub 

I.  L.  R.  21  Bom.  297 


9. 


Trust  deed  for  benefit  of 


creditors — Act  of  insolvency.  An  assignment  by 
a  debtor  of  all  his  property  for  the  benefit  of  all 
his  creditors  is  an  act  of  insolvency  within  s.  9  of 
the  Indian  Insolvency  Act  (11  and  12  Vict.,  c.  21), 
and  justifies  an  application  for  adjudication  under 
that  section.  Karsandas  Raaidas  v.  Maganlal 
Kankuchand  (1902)  I.  L.  R.  26  Bom.  478 

10. Procedure — Adjudication     of 

insolvency,  application  for — By  petition  or  hy  a 
rule — Ride  obtained  per  incur ium.  The  usual  pro- 
cedure for  obtaining  an  adjudication  order  is  by 
petition  to  the  Court  duly  verified  under  s.  9  of  the 
Indian  Insolvency  Act  (11  and  12  Vict.,  c.  21),  and 
not  by  a  rule.  In  the  matter  of  Bithal  Dass 
Kalla  (1908)  .         .  12C.  W.N.  538 

ss.  9  and  24 — Assignment  of  all 

property  for  benefit  of  creditors — Insolvency 
— Composition  deed — Act  of  insolvency — Assignment 
void  against  Official  Assignee.  By  a  composition 
deed  dated  the  7th  October  1901,  A  and  B 
assigned  the  whole  of  their  property  to  trus- 
tees, for  the  benefit  of  such  of  their  creditors  as 
should  accept  and  sign  the  said  deed  within  two 
months  from  the  date  thereof.    This  assignment 
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was  held  in  Karsandas  v.  Maganlal,  I.  L.  B.  26 
Bom.  476f  to  be  an  act  of  insolvency  under  s.  9 
of  the  Indian  Insolvency  Act  (11  and  12  Vict.,  c.  21, 
and,  on  the  11th  December,  1901,  A  and  B  were 
adjudged  insolvents  on  the  apphcation  of  certain 
creditors  who  had  not  signed  the  said  deed.  Held, 
that,  even  assuming  that  the  deed  of  assignment  was 
not  voluntary  within  the  meaning  of  s.  24  of  the 
Indian  Insolvency  Act.  nevertheless  the  assignment 
to  the  trustees  was  void  as  against  the  Official 
Assignee.  Manmohandas  Ramji  v.  AfACX,EOD 
(1902)      .         .         .  I.  L.  R.  26  Bom.  765 

B.13— 


See  Ajrrest — Civil  Akrest. 

I.  L.  R.  26  Bom.  652 

Arrears   of  m.aintenance — ""Debt 

or  liability  ' ' — Protection  order — Exeynption  from 
arrest.  Arrears  of  maintenance,  included  in  the 
schedule  filed  by  an  insolvent,  aie  a  debt  or  lia- 
bility within  the  meaning  of  s.  13  of  the  Insolvency 
Act,  11  and  12  Vict.,  c.  21  ;  and  an  insolvent  who 
has  obtained  a  protection  order  is  not  liable  for 
an"est  or  imprisonment  in  respect  of  such  arrears. 
Qua^e  :  Whether  the  protection  order  protects  the 
insolvent  from  proceedings  in  respect  of  any 
maintenance  accruing  subsequently  to  the  filing  of 
the  schedule.  In  the  matter  of  Tokee  Bibes  v. 
Abdool  Khan 

I.  L.  R.  5  Calc.  536  :  5  C.  L.  R.  458 

X s.      19— Right     of    Official 

Assignee  to  commission — Rule  14  of  Insol- 
vent Court.  The  right  of  the  Official  Assignee  to 
commission  under  11  and  12  Vict.,  c.  21,  s.  19, 
does  not  arise  until  there  are  in  his  hands  funds 
realized  and  available  for  distribution  among  the 
creditors.  If  at  such  time  the  adjudication  is 
annulled,  the  right  to  commission  subsists.  Offi- 
cial Assignee  v.  Ramalinoa  I.  Ij.  R.  8  Mad.  79 


2. 


Interest      on 


scheduled  debts — Official  Assignee's  commission  on 
interest.  Where  an  insolvent's  estate  is  sufficient 
to  pay  of  his  creditors  in  full,  leaving  a  balance  in 
the  hands  of  the  Official  Assignee,  the  Court  will 
direct  interest  at  6  per  cent,  to  be  paid  on  such 
proved  or  admitted  contract  debts  as  expressly  or 
impliedly  carry  interest  as  from  the  date  of  the 
filing  of  the  petition  in  insolvency,  and  will  allow 
the  Official  Assignee  to  retain  his  commission  on 
such  sum  so  paid  as  interest,  directing  any  balance 
that  may  then  remain  in  his  hands  to  be  made  over 
to  the  insolvent.     In  re  Mahomed  Mahmud  Shah 

I.  L.  R.  13  Calc.  66 

88.19,  21,  31— 

See  Official  Assignee 

I.  li.  R.  36  Calc.  990 

1.  B.  23 — Reputed  ownership — 

Insolvency — Property  subject  to  mortgage   in  posses- 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 

. s.  23 — contd. 


sion  of   insolvent  at  dale  of  insolvency — Fixtures — 
Goods     and     chattels — Registration    of    mortgage — • 
Registration  Act  {III    of    1877),  s.    17.      On    the 
23rd  June,    1893,  one   Vishram  Meghji,  the  owner 
of  a    flour   mill,     mortgaged    all   the   machinery 
engines,  plant,  stock,  implements,  utensils,  trade 
fixtures,  chattels  and    effects  specified  in  schedule 
annexed  to  the  deed  of  mortgage,  to  the  {)laintiii,  for 
R8,000  then  advanced,  and    power  was  given  to 
the  plaintiff  to  sell  the  same  in  default  of  payment. 
In  March,  1899,  Vishram  Meghji  became  insolvent, 
and   his  estate   thereupon    vested  in  the   Official 
Assignee.     The    plaintiff    claimed    the    mortgaged 
j)roperty,  but  the  Official  Assignee  contended  that 
under  s.  23  of  the  Indian  Insolvency  Act   (11  and 
12  Vict.,  c.  21),  he  was  entitled  to  it  as    property 
which    with  the  consent   of    the    true    owner   was 
in    the    possession,    order   or   disposition    of    the 
insolvent  at  the  date  of  insolvency.     The  property 
was  sold  by  consent,  and   the  plaintiff  brought  this 
suit  to  recover  the  proceeds.     From  the  evidence  it 
appeard  that  the  greater  portion  of  the  mortgaged 
property  consisted  of  articles  fixed  to  various  parts 
of  the  flour  mill  or  of  the  machinery  therein.     Held, 
as  to  the  articles  not  so  fixed,  that  the  plaintiff  was 
not  the  true  owner  of  these,  and  that  they  were  not 
therefore  within  the  section,    and  passed  to  the 
Official  Assignee.    Held,  also,  as  to  the  fixed  articles, 
that  they  were  not  goods  and  chattels  in  the  posses- 
sion, order  or   disposition  of  the  insolvent  as  the 
reputed  owner,    and   that  they   were  not  in   his 
reputed  ownership  within  the  section.     The  plaintiff 
was  therefore  entitled  to  them,  or  to  such  portion  of 
the  proceeds  of  sale  as  represented  their  value.     It 
was  contended  that  the  fixed  articles  must  either  be 
goods  and  chattels  or  immoveable  property,  and,  if 
the  latter,  that  they  could  not  be  affected  by  the 
mortgage-deed  as  it  was  not  registered,  and  that  the 
charge   in   favour  of  the    plaintiff   was  therefore 
invalid.     Held,  that  the  question  of  registration 
depended  on  the  Registration  Act   (III  of  1877), 
which  requires  the  registration  of  all  assurances  of 
immoveable  projierty.     The  fixed  articles  in  ques- 
tion did  not  fall  within  the  definition  of  immoveable 
property  contained    in  s.  3  of  that  Act,  not  being 
*  *  attached  to  the  earth  or  permanently  fastened  to 
anything  which  is  attached  to  the  earth."     S.  17  of 
the  Registration     Act    therefore    did  not  apply. 
Fixtures  are  not  goods  and  chattels  within  the  rules 
of  reputed  ownership  laid  down  in  s.  23  of  the  Indian 
Insolvency  Act  (11  and  12  Vet.  c.  21 ).     The  fact  of 
such  fixtures  being  removeable  by  a  tenant  makes 
no  difference.     They  aro  still   fixtures  to  which  the 
doctrine  does  not  apply.     Macleod  v.  KiKABiifj*" 
KnusHAL  (1901)  .      I.  L.  R.  25  Bom.  659 

2.  Where  a  debtor 

has  assigned  a  debt,  notice  by  the  assignee  to  the 
person  owing  the  debt  will  take  it  out  of  the  order 
or  disposition  of  the  debtor.  Per  Sir  Arnold 
White,  C.J. — A  chose  in  action,  if  it  is  a  debt  due 
to  the  insolvent  in  his  trade  or  business,  comes 
within  the  words  ' '  goods  and  chattels  ' '  as  con- 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— ccntd. 
s.  23 — condd' 

tained  in  s.  23  of  the  Indian  Insolvent  Debtors  Act. 
Per  Bhashyam  Ayyangar,  J. — ^The  instrument 
only  created  a  charge  or  hypothecation  in  plaintifi's 
favour,  but  a  charged-holder  is  as  much  the  sub- 
stantial owner  of,  and  has  as  substantial  an  interest 
in,  the  goods  and  chattels  as  a  mortgagee  thereof, 
and  if  either  allows  the  mortgagor  or  the  person 
creating  the  charge  to  remain  in  possession,  under 
circumstances  tvhich  will  lead  to  his  being  the  re- 
puted owner  and  to  his  being  enabled  to  command 
credit  thereby,  he  will  be  estopped  from  asserting 
his  substantial  interest  or  ownership  in  the  property 
as  against  the  OflBcial  Assignee.  A  debt  is  taken 
out  of  the  order  and  disposition  of  an  insolvent  if 
a  suit  be  brought  to  enforce  a  charge  upon  the  debt 
prior  to  his  adjudication.  Puninthavelu  Muda- 
liae  v.   Bhashyam  Ayyangar  (1901) 

I.  L.  B.  25  Mad.  408 

. ss.  23  and  24. 

See  Insolvency — Order  and    Disposi- 
tion. 

See  Insolvency — Voluntary  Convey- 
ances AND  other  Assignments  by 
Debtor. 

s.  24— 


INSOLVENCY^ACT  (11  &  12  Vict.,  c.  21) 
— conid. 


See  ante,  ss.  9  and  24. 

s.  26— Debts. 

admitted"  or   "established," 


1. 


The  terms  debts 
in  s.  26  of  the 


Indian  Insolvency  Act,  mean  admitted  in  the 
schedule  or  established  on  proof,  and  not  that  it 
has  been  alleged  and  not  denied.  In  the  matter  of 
Btjcktwar  Chand       .         .       1  C.  W.  N.  328 


2. 


Bight    of    owner    to    sue 


Assignee — Per  Peacock,  C.  J.,  and  Markby, 
J. — An  order  under  s.  26  of  the  Insolvency  Act  does 
not  prevent  the  owner  of  the  property  which  is  the 
subject  of  the  order  from  suing  the  Assignee  to 
establish  his  right  to  it.    Barlow  v.  Cochrane 

2  B.  L.  E.  O.  C.  56 


3. 


Order   to  deliver  property 


to  the  Ofllcial  Assignee — Jurisdiction  of  In- 
solvent C&iirt.  The  Insolvent  Court  has  a  discre- 
tionary power  under  s.  26  of  the  Insolvency  Act, 
to  order  any  person  who  has  the  possession  of 
or  has  under  his  power  or  control,  any  property  of 
the  insolvent,  to  deliver  over  such  property  to  the 
Official  Assignee.  In  re  Dwarkanath  Mitter. 
Batanmani  Dasi  v.  Miller  4  B.  L.  B.  O.  C.  63 

15  "W.  B.  O.  C.  18  note 

4. Jurisdiction' 


Per  Norman,  J.  (Paul,  J.,  dissenting) — ^The  Insol- 
vent Court  has  power  under  s.  26  of  11  and  12  Vict., 
c.  21,  to  order  any  person  who  is  in  possession  of,  or 
has  under  his  control,  any  property  alleged  to  belong 
to  the  insolvent,  to  deliver  such  property  to  the 
Official  Assignee.  In  the  matter  of  Adjudhia 
Prasad.    Jair  m  Gir  v.  Miller 

7  B.  L.  B.  74  :  15  W.  B.  O.  0. 16 

VOL.  n. 


-  s.  26 — concld. 


5. Question  of  dis- 

puted  title — Voluntary  conveyances — Stat.  13  EUz., 
c.  5.  Where  an  order  had  been  made  under  s.  26 
of  the  Insolvency  Act  calhng  on  a  certain  person 
to  show  cause  why  she  should  not  hand  over  to  the 
Official  Assignee  money  which  it  was  alleged  the 
insolvent  had  paid  to  her  shortly  before  his  insol- 
vency under  circumstances  which  might  make  the 
transaction  void  against  the  creditors  i  Heldy  in  the 
Court  below,  that  the  transaction  was  a  gift,  and, 
under  the  circumstances,  void  as  against  the 
creditors  within  the  Stat.  13  Eliz.,  c.  5.  Held,  also, 
that  the  word  '  'property' '  in  s.  26  of  the  Insolvency 
Act  includes  money.  Held,  on  appeal,  that  the 
matter  was  not  one  which  could  properly  be  dealt 
with  under  the  26th  section  of  the  Insolvency  Act, 
as  it  involved  difficult  questions  of  title.  In  the 
matter  of  Umbica  Nundun   Biswas 

I.  Ii.  B.  3  Calc.  434 : 1  C.  L.  B.  561 

. ss,      26,       27 — Jurisdiction    of   the 

Insolvent  Court  outside  the  Bombay  Presidency — 
Person  in  possession  of  Insolvents  property  can  be 
directed  to  hand  it  over  to  the  Official  Assignee.  The 
Court  for  the  rehef  of  insolvent  debtors  sitting 
in  Bombay  has  jurisd'ction  to  make  an  order  under 
s.  26  of  the  Indian  Insolvency  Act  against  a  person 
residing  outside  the  Bombay  Presidency.  In  re 
Ganeshdas  Panalal  (1908) 

I.  I/.  E.  32  Bom.  198 

ss.       26       and   36 — Construction, 

The  words  "  and  it  shall  be  also  lawful  for 
the  Court,  on  those  or  any  other  occasions,  '* 
in  s.  36  of  the  Insolvent  Debtors  Act  (11  and 
12  Vict.,  c.  21),  are  intended  to  receive  a  very 
wide  application,  and  the  Court  has  power  to 
proceed  under  this  section  as  soon  as  there  is  an 
insolvent.  Under,  s.  26  of  the  same  Act,  no  rule 
should  be  granted  except  on  the  application  of  the 
assignee  or  an  admitted  creditor.  In  the  matter  of 
Bucktwar  Chand,  1  C.  W.  N.  328,  foUowed.  No 
one  can  be  regarded  as  a  creditor  until  his  name 
is  admitted  to  the  schedule,  or  until  he  establishes 
it  there.  In  the  matter  of  Chuni  Lal  Oswal 
(1902)      .  .  I.  L-  B.  29  Calc.  503 


S.L27. 


acquired 


See    Insolvency — Property 
aeter  Vesting  Order. 

'^l.JL.  B.  19  Bom.  232 

— ss.|;28Wnd  29. 

\See  Right  of  Suit — Official  Assignee, 

I.  Ii.  B.  11  Bom.  620 

Ii.  B.  14  I.  A,  111 

See  Variance  between  Pleading   and 
Proof — Special  Cases  —Fraud. 

I.  Ii.  B.  11  Bom.  620 
L.  B.  14  I.  A.  Ill 

8   T 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— conid. 


1. 


s.  29— Suit  by  Oflacial  As- 


signee— Leave  of  Court  to  sue — Leave  nunc  pro 
tunc — Costs — Practice.  To  an  action  brought,  pro- 
secuted, or  defended  by  the  Official  Assignee,  it 
cannot  be  objected  that  such  action  was  brought, 
prosecuted,  or  defended  without  leave  first  obtained 
from  the  Court.  Should,  however,  the  Official  As- 
signee bring  prosecute,  or  defend  any  such  action 
without  leave  first  obtained  from  the  Court,  he  will 
do  so  at  his  own  risk  in  regard  to  the  matter  of  costs. 
Leave  should  be  obtained  before  suing :  it  cannot 
be  granted  in  the  course  of  the  suit  nunc  pro  tunc. 
Cochrane  v.  Owen     ...     2  Hyde  150 


2.  Suit  by  Official 

Assignee — Leave  to  sue — Practice.  It  is  not  neces- 
sary for  the  Assignee  to  obtain  the  leave  of  the  Court 
before  commencing  an  action  ;  the  absence  of  such 
permission  is  matter  of  objection  only  between  the 
Assignee  and  the  Court  of  Bankruptcy,  and  not 
between  the  Assignee  and  the  other  party  to  the 
«uit.    In  re  Latapib     .         .         ,  Cor.  4 


s.  30— 


See  anfe,  ss.  7  AND  30. 

Liability  for  costs  of  unsuccess- 


ful motion—Bankruptci/  Rales  of  1848,  Rule 
XXV — "  Person  interested  " — Deponent  of  an  affi- 
davit. A  sale  of  property  forming  portion  of  the 
estate  of  certain  insolvent  debtors  having  been 
authorized  by  the  Court,  the  Official  Assignee  moved 
to  set  it  aside,  relying  in  support  of  his  appli- 
cation on  affidavits  which  had  been  filed  in  Court 
and  in  which  the  deponents  alleged  that  the  pro- 
perty was  worth  a  great  deal  more  than  the  price  at 
Which  the  sale  had  been  authorized.  The  Court 
having  dismissed  the  motion,  and  ordered  the 
deponents  to  pay  the  costs  of  the  Official  Assignee 
and  the  purchasers :  Held,  that  the  deponents 
could  not  be  made  liable  for  costs,  and  that  Rule 
XXV  of  the  Bankruptcy  Rules  of  December  1848 
did  not  apply  to  such  a  case.  The  deponents 
Were  not  "persons  interested  in  the  insolvent's 
estate,"  nor  could  they  be  said  to  have  "  applied  " 
or  appeared  on  an  application.  The  Official 
Assignee  should  be  made  liable  for  the  costs  of  such 
■an  unsuccessful  application,  he  being  left  to  take 
fiuch  steps  as  might  be  necessary  to  indemnify 
himself.    Ramanna  Naidu  v.   Brahmayya  Chetti 

I.  li.  B.  23  Mad.  28 

1.  s.  31— Sale  by    Official    As- 

Bignee— Sanction  of  the  Court — Power  of  Court  to 
set  aside  a  cmnpleted  sale.  Under  the  Indian  Insol- 
vency Act  the  Official  Assignee  has  full  power  to 
sell  the  property  and  eflFects  of  an  insolvent,  and 
it  is  his  duty  to  make  a  sale  of  the  same  with  all 
convenient  speed.  The  sanction  of  the  Court  to  the 
sale  is  not  necessary.  S.  31  of  the  Indian  Insol- 
vency Act  does  not  vest  the  Court  with  power  to 
set  aside  a  completed  sale.  Woonwalla  v.  Mac- 
Leod (1906)  .  .    I.  L.  R.  30  Bom.  515 


INSOLVENCY  ACT  (11  &  12   Vict,  c.  21) 

— contd. 


S.  31 — concld. 


2. 


Proceedings  "in  aid  of" — 

English  Court — Public  examination — Procedure. 
Where  some  of  the  partners  of  a  firm  had  filed 
their  petition  in  insolvency  in  Calcutta  and  others 
had  been  adjudicated  bankrupt  in  England, 
and  in  the  insolvency  proceedings  in  Calcutta  an 
order  had  been  made  that  such  proceedings  should 
be  "in  aid  of  and  auxiliary  to"  the  bankruptcy 
proceedings.  Held,  that  the  Trustee  in  Bankruptcy 
and  Official  Receiver  had  no  loctis  standi  to  oppose 
the  personal  discharge  of  the  insolvents,  who  had 
filed  their  petition  in  the  Calcutta  Court.  Pro- 
cedure in  holding  a  public  examination  in  India 
imder  such  order  in  aid.  Shrager,  In  the  matter  of 
(1906)      .         .         .  L  L.  R.  33  Calc.  1062 


3. 


Special  and  ordinary  juris- 


diction of  High  Court  in  insolvency — Order 
of  Insolvent  Court — Suit — Limitation  Act  {XV  of 
1877),  Sch.  II,  Art.  122.  The  High  Court  exercises 
the  powers  of  an  Insolvent  Court  under  a  special 
jurisdiction  vested  in  it  by  the  Insolvency  Act,  and 
though  this  jurisdiction  is  a  special  one,  the  High 
Court  exercises  it  as  part  of  the  ordinary  jurisdiction 
vested  by  law,  Candas  Narrondas  v.  C.  A.  Turner, 
I.  L.  R.  13  Bom.  510,  followed.  An  order  of  the 
Insolvency  Court  is  a  judgment  of  the  High  Court 
and  a  suit  based  upon  such  judgment  is  maintain- 
able. Attermonejf  Dossee  v.  Hurry  Doss  Duit,  I.  L. 
R.  7  Calc.  74,  followed.  Anno  da  Prasad  Baneb- 
JEE  V.  NOBO  KiSHORE  RoY  (1905) 

I.  li.  B.  33  Calc.  560 
8.    82 — Arrangement      for     cultivation 


of  indigo  and  management  of  factories  for  benefit  of 
creditors.  T  &  Co.,  a  firm  in  Calcutta,  the  mort- 
gagees of  certain  indigo  factories  and  crops,  mort- 
gaged them  to  the  A  Bank,  the  Bank  stipulating  to 
make  advances  for  the  cultivation  and  manufacture 
of  the  indigo  in  consideration  of  the  mortgage. 
T  &  Co.,  became  insolvent,  and  the  Bank  went  into 
liquidation,  and  a  provisional  liquidator  was 
appointed.  On  application  by  the  Official  Assignee 
to  the  Court  to  allow  S,  a  leading  merchant  in  Cal- 
cutta, to  carry  on  the  cultivation  and  manufacture 
on  the  ground  that  the  whole  crop  would  otherwise 
be  lost  to  the  creditors : — Held,  that  the  Court  would 
grant  the  application,  and,  in  exercise  of  the  power 
given  by  s.  32  of  the  Insolvency  Act,  would  order 
the  indigo  factories  not  to  be  sold  until  further 
notice,  and  allow  the  Official  Assignee  to  make  such 
an  arrangement  as  being  one  by  which  the  interest 
of  the  creditors  would  bo  best  consulted  ;  the  right 
to  hold  the  produce  of  the  factories  to  be  to  such 
extent  only  as  the  interest  in  them  which  belonged 
to  the  insolvents,  and  was  vested  in  the  Official 
Assignee,  enabled  him  to  orive.  In  the  m'ltter  of 
Thomas  &  Co.     .         .1  Ind,  Jur.  N.  S.  352 

8.36— 

See  ante,  ss.  26  and  36. 

See  Pbactick — Civil    Cases — Counsel. 
I.  Ii.  R.  29  Calc.  60 


(    5727    ) 


DIGEST  OF  CASES. 


(    5728    ) 


INSOLVENCY  ACT  (11  &  12  Viet.,  c.  21) 
— contd. 


1. 


s.     38 — Practice — Counsel.     A 


person  from  whom  property  is  sought  to  be  taken 
under  s.  36  of  11  and  12  Vict.,  c.  21,  is  entitled  to  be 
represented  by  counsel.  In  the  matter  of  Nolit- 
:mohun  Doss       .         .         .    11  B.  L.  R.  Ap.  33 


2. 


Practice — Right 


of  witness  summoned  under  s.  36  to  appear  by  counsel. 
A  witness  summoned  for  examination  under  s.  36  of 
the  Insolvency  Act  is  not  entitled,  as  of  right,  to  be 
represented  by  counsel.  The  attendance  of  counsel 
on  his  behalf  is  a  matter  of  practice  to  be  settled  by 
the  Judge  at  his  discretion.  In  the  matter  of  the 
petition  of  Nursby  Kessowji 

I.  L.  R.  3  Bom.  270 

Summons      to 
An  application 


3. — 

insolvent  and  creditors — Practice. 
for  a  summons  to  insolvent  and  the  petitioning 
creditors  to  be  examined  with  reference  to  the  debt 
on  which  the  insolvency  had  been  adjudicated 
should  be  made  to  the  Commissioner.  In  re  Khoda 
Bux       ....        Ind.  Jur.  N.  S.  42 

4.  — ' Fresh  petition — 

Practice — Rule  14  of  Insolvent  Rules,  Bombay.  Held, 
that  Rule  14  of  the  Insolvent  Court  at  Bombay, 
requiring  a  special  application  on  affidavit  and 
notice  to  opposing  creditors  before  a  fresh  petition 
can  be  filed,  has  reference  to  a  dismissal  upon 
hearing,  and  not  to  the  case  of  a  petition  dismissed 
under  Rule  10.     In  re  Manekji  Fbamji 

3  Bom.  O.  C.  167 

5. Adjournment — 

Illness  of  insolvent — Protection  order.  An  adjourn- 
ment on  the  ground  that  the  insolvent  is  unable  to 
■attend  the  Court  by  reason  of  ill-health  will  only  be 
granted  when  the  insolvent  enjoys  the  benefit  of  the 
Court's  order  granting  him  personal  protection. 
In  re  Odoytoo  Churn  Roy       BoTirke,  Ins.  3 


6. 


Death  of  insol- 


vent— Abatement — Effect  of  death  on  vesting  order » 
The  death  of  an  insolvent  before  obtaining  this 
discharge  does  not  affect  the  right  of  the  Official 
Assignee  to  deal  with  the  property  of  such  insolvent, 
nor  does  it  cause  the  proceedings  in  such  insolvency, 
so  far  as  the  Official  Assignee  and  the  creditors  are 
concerned,  to  abate.  In  re  Sitabam  Abbaji. 
:Ex  patre  Sundardas  Mulji      .         10  Bom,.  68 

7. Abatement   of 

suit — Death  of  party  instituting  proceedings — Re- 
presentative. Proceedings  in  the  Insolvent  Court 
do  not  necessarily  abate  by  the  death  of  the  party 
who  institutes  such  proceedings.  There  is  nothing 
in  the  Insolvency  Act,  or  in  the  Rules  of  the  Court, 
which  prevents  the  commissioner  from  allowing  the 
proceedings  to  be  carried  on  by  the  representative 
of  such  deceased  party,  he  being  interested  in  them. 
In  the  matter  of  Ram  Sebak  Misser.  Paltu  v. 
Janki  Prasad.     Ramzan  Ali  v.  Jankt  Prasad 

6  B.  Ii.  R.  119 


8. 


Rules  of  Insol- 


vent Court — Rule  25 — Leave  to  defend  suit  without 


INSOLVENCY  ACT  (11  &  12  Vict.,  el  21) 
— contd. 

s.  36— contd. 


fees.  Leave  granted  to  the  Official  Assignee  under 
Rule  25  of  the  Rules  of  tiie  Insolvent  Court  to 
defend  a  suit  without  paying  Court-fees.  Hiralal 
Seal  v.  Schiller     .         .        7  B.  L.  R.  Ap.  61 


9. 


—       Final  discharge 


where  insolvent  is  not  personally  present  in  Court — 
Affidavit  explaining}  absence — Opposition  to  final  dis- 
charge. An  insolvent  who  has  obtained  a  rule  nisi 
for  his  final  discharge,  but  who  is  not  personally 
present  in  Court  on  the  return  of  the  rule,  is  entitled, 
where  no  one  appears  to  propose  the  rule,  to  have 
the  rule  made  absolute  on  his  putting  in  a  sufficient 
affidavit  explaining  his  absence.     In  re  Fox 

I.  Ii.  R.  13  Calc.  67 


10. 


Order  to  examine 


witnesses  under  s.  36 — Discovery  of  insolvents  pro- 
perty— Bond    fide    creditor — Practice — Condu/^t     of 
examination.     When  the  Official  Assignee  makes  or 
supports  an  application  to  examine  witnesses  under 
s.  36  of  the  Indian  Insolvency  Act,  such  application 
should  be  readily  granted.     When  it  is  made  by  any 
other  person,  the  grounds  of  the  application  should 
be  oarefuUy  sifted,  and  the  Court  should  satisfy 
itself  that  the  inquiry  will  probably  lead  to  some 
benefit  to  the  creditors  or  estate,  and  is  not  merely 
made  to  harass  and  annoy  the  persons  proposed  to 
be  examined.     A  became  insolvent  in  1866  and  fled 
out  of  the  jurisdiction.     In  August  1866,  a  person, 
alleging  himself  to  be  a  creditor  of  the  insolvent's 
estate,  obtained  an  order  under  s.  36  of  the  Indian 
Insolvency  Act  (Stat.  11  and  12  Vict.,  c.21),  directing 
the  examination  of  the  insolvent's  son  and  daughter, 
R  and  L,  with  a  view  to  the  discovery  of  certain 
property  of  the  insolvent  which  might  be  made 
available  for  the  creditors.     R  and  L  subsequently 
obtained  a  rule  nisi  to  set  aside  the  order.     They 
filed  affidavits  alleging  that  the  applicant  was  not 
a  bond  fide  creditor  to  the  estate ;  that  although 
he  had,  no  doubt,  brought  a  claim  upon  the  estate 
in  his  own  name,  he  was  merely  a  nominee  of  his 
brother  A  who  had  supplied  the  purchase-money ; 
and  they  alleged  that  his  application  was  the  result 
of  a  family  quarrel,  and  was  made  merely  from 
motives    of    ill-will.     The    Court    held    that    the 
applicant  was  not  a  bond  fide  creditor  of  the  estate. 
The  order  for  examination  was,  however,  supported 
by  the  Chartered    Mercantile    Bank,   which  was 
admittedly  a  bond  fide  creditor.     Held,   that  the 
applicant  not  being  a  creditor,   and  the  Official 
Assignee  not  supporting  the  application,  and  the 
affidavits  showing  feeling  and  the  bias,  the  Court 
would  have  hesitated  to  admit  the  application  for  the 
order,  under  s.  36,  if  it  stood  alone.     But  the  fact 
that  the  Chartered  Mercantile  Bank,  an  admittedly 
bond    fide    creditor,    supported    the    appHcation, 
altered  the  case,  and  the  examination  applied  for 
ought  to  be  allowed.     Under  the  circumstances, 
however,  the  Court  was  of  opinion  that  the  applicant 
who  belonged  to  the  insolvent's  family,  and  was 
involved  in  a  bitter  family  quarrel,  should  not 
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INSOLVENCY  ACT  (11  &  12  Vict,  c.  21) 

— contd. 
—  s.  36 — condd. 

conduct  the  examination,  and  ordered  that  the 
Chartered  Mercantile  Bank  should  apply  to  the 
Official  Assignee  to  conduct  the  inquiry,  and  if  he 
declined  to  do  so,  the  Bank  should  do  it.  In  re 
Alladinbhoy  HuBiBHOY.  Ex  'parte  Rakmubhoy 
HuBiBHOY      .         .         .      I.  Ij.  R.  11  Bom.  61 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21> 
— contd. 

—  s.  40— confd. 


11. 


Order  for  exami- 


nation of  witnesses  where  witnesses  are  defendants  in 
a  suit  brought  by  insolvent  jyrior  to  his  insolvency — 
Practice.  One  B  filed  a  suit  against  the  three 
appellants  C,  D,  and  /,  praying  for  a  declaration 
that  he  was  their  partner  in  a  certain  business,  etc. 
C  and  D  filed  their  written  statements,  and  affidavits 
of  documents  were  made  and  inspection  given  and 
taken  on  either  side ;  but  /  did  not  file  either  his 
written  statement  or  his  affidavit  of  documents. 
On  the  28th  July  1897,  the  plaintiff  B  was  adjudi- 
cated an  insolvent.  On  the  4th  October  1897,  one  H, 
a  creditor  of  the  insolvent,  obtained  an  order  from 
the  Insolvent  Court  under  s.  36  of  the  Insolvency 
Act  for  the  examination  of  C,  D,  and  /  with  reference 
to  the  estate  and  effects  of  the  said  insolvent,  and 
the  10th  November  1897  was  appointed  for  their  ex- 
amination. On  the  said  10th  November,  they  ob- 
tained a  rule  from  the  Insolvent  Court  to  set  aside 
the  said  order  for  their  examination,  or  in  the  alter- 
native to  postpone  their  examination  until  after  the 
above  suit,  in  which  they  were  defendants,  should  be 
heard.  The  rule  was  subsequently  discharged  and 
the  examination  was  ordered  to  proceed.  On  appeal: 
— Heldf  that  C  and  D  ought  not  to  be  prejudiced  in 
their  defence  in  the  suit  brought  against  them  by  the 
insolvent  by  being  subjected  to  an  examination  until 
that  case  was  heard.  By  filing  their  written  state- 
ments and  giving  inspection  of  documents,  they  had 
given  all  the  information  they  could  be  required 
to  give  until  the  hearing  should  take  place.  As  to  /, 
however,  the  order  for  examination  was  confirmed, 
he  not  having  filed  any  defence  in  the  civil  suit  nor 
given  inspection.  Jn  re  Bhagwandas  Nabotam- 
DAS      .        .        .        .    I.  L.  B.  22  Bom.  447 

.. 8.39, 


See  Set-off — Geneb-al  Cases. 

6  C.  L.  R.  294 

• '  Mutual  credit — D^t.    A  ' '  mutual 

credit  "  within  the  meaning  of  s.  39  of  the  Insol- 
vency Act  must  in  its  nature  terminate  in  a  debt. 
MiLLEB  V,  National  Bank  of  India 

I.  L.  R.  19  Calc.  146 

1.  B.  40 — Assignment  to  trustees    for 

benefit  of  creditors — Notice  to  creditors  to  register 
claims — Refusal  of  trustees  to  register  claim  pre- 
ferred after  time — Cause  of  action.  The  creditor  of 
an  insolvent,  who  had  assigned  all  his  property  to 
trustees  for  the  benefit  of  all  his  creditors  generally, 
sued  him  for  his  debt,  joining  the  trustees  as  defend- 
ants on  the  ground  that  they  had  refused  to  register 
his  claim.  The  trustees  had  refused  to  register  the 
claim  on  the  ground  that  the  plaintiff  bad  not  applied 


for  its  registration  within  the  time  notified  by  them 
and  that  he  would  not  consent  to  abide  by  the  order 
which  the  High  Court  might  make  on  an  appUcation 
by  the  trustees  for  its  advice  regarding  the  claims  of 
creditors  who,  like  the  plaintiff,  had  applied  for  the 
registration  of  their  claims  after  such  time,  but 
before  the  assets  of  the  insolvent  had  been  distri- 
buted. The  deed  of  trust  empowered  the  trustees 
to  distribute  the  assets  of  the  insolvent  after  a 
certain  time  among  the  creditors  who  had  preferred 
their  claims  withm  that  time,  and  declared  that 
they  should  not  be  liable  for  such  distribution  to 
creditors  who  had  not  preferred  their  claims  within 
that  time  ;  but  it  did  not  empowered  them  to  refuse 
to  register  claims  made  after  that  time,  but  before 
distribution  of  the  assets.  Heldy  that  the  refusal  of 
the  trustees  to  register  the  plaintiff's  claim  gave 
him  a  cause  of  action  against  them ;  and  that, 
inasmuch  as  the  plaintiff  had  applied  for  the 
registration  of  his  claim  before  the  distribution  of 
the  assets,  the  trustees  had  improperly  refused  to 
register  it.    Ajudhia  Nath  v.  Anant  Das 

I.  L.  B.  3  All.  799 


2. 


Agreement     of 


ommission — Cesser  of  interest  on  filing  of  'petition. 
By  a  document  styled  an  "agreement  of  commission** 
the  executant  acknowledged  the  receipt  of  a  loan 
and  bound  himself  to  pay  commission  thereon  at  the 
rate  of  10  i)er  cent,  per  month  and  to  repay  the 
principal  in  two  years  and  nine  months.  It  appears 
that  the  so-called  commission  was  in  the  nature  of 
interest,  and  was  fixed  at  a  high  rate,  because  the 
debtor  was  expected  to  obtain  the  lease  of  a  forest 
and  to  derive  large  profits  therefrom.  The  debtor 
filed  his  petition  in  the  Insolvency  Court  on  Ist 
September  1884.  i/eW,  that  the  creditor  was  not 
entitled  to  a  dividend  in  respect  of  commission 
claimed    to   have    accrued   due   after   that   date. 

SUBBAKAYALU   V.    ROWLANDSON 

I.  L.  R.  14  Mad.  133 

3.  Proof    of    claim — Giving    up 

security — Realization  of  security.  In  1870  the  firm 
oi  8  M  d:  Co.f  of  Calcutta,  authorized  A,  of  the 
firm  of  C  N  &  Co.,  also  of  Calcutta,  to  indent  for 
them  for  iron  from  England.  In  pursuance  of  such 
authority,  C  N  db  Co.,  ordered  through  their 
London  agents,  P  P  d;  Co.,  a  shipment  of  iron,  which 
was  duly  shipi^ed  hy  P  P  d;  Co.,  who  drew  against 
the  said  sliipment  two  bills  of  exchange  for  R  10,000 
and  R  1,484-10,  respectively,  on  the  firm  oi  S  M  d: 
Co.,  in  favour  oiO  N  de  Co.  The  bills,  on  presenta- 
tion, were  duly  accepted  hy  8  M  d;  Co.,  and  after- 
wards discounted  hy  C  N  d  Co.,  with  the  Chartered 
Mercantile  Bank,  C  N  dr  Co.,  at  the  same  time 
depositing  with  the  Bank,  as  collateral  security  for 
the  payment  of  the  bills,  the  bill  of  lading  for  the 
iron  sliipped  from  England  hy  P  P  d  Co.  Subse- 
quently both  8  M  d  Co.  and  C.  N  d  Co.  filed  their 
petitions  in  the  Insolvent  Court,  and  were  adjudi- 
cated insolvents.  In  the  schedule  oi  8  M  d  Co.  the 
Bank  was  inserted  as  a  creditor  in  respect  of  this 


(    5731     ) 


DIGEST  OF  CASES. 


(    6732    ) 


INSOIiVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— contd. 
_ s.  4iO— contd. 

transaction  for  R  11,484- 10.  When  the  bills  of 
exchange  became  due,  they  were  duly  presented  for 
payment  to  the  aceptors  but  were  dishonoured 
and  protested  by  the  Bank  for  non-payment,  and 
on  such  non-payment  the  Bank  sold  the  shipment 
of  iron  for  which  it  held  the  bills  of  lading,  and 
realized  the  sum  of  R10,073-12-6.  The  Bank 
claimed  to  prove  for  the  whole  amount  in  the 
schedule  against  the  estate  oi  S  M  <&  Co.  Held, 
that  the  Bank  was  only  entitled  to  prove  for  so 
much  as  was  due  to  it  on  the  bills  of  exchange 
after  deducting  the  amount  realized  by  the  sale  of 
the  iron.  In  the  circumstances  of  the  case,  G  N  ds 
Co.  were  interested  in  the  shipment  of  iron  as  well 
as  iS  ilf  <fe  Co.,  and  therefore  there  was  no  obligation 
on  the  Bank  to  give  up  the  security  before  proving 
its  claim,  but  it  might  have  proved  for  the  whole 
amount  of  the  debt  and  retained  the  security.  In 
the  matter  of  Shib  Chandra  Mullick 

8  B.  Ii.  K.  30 


4. 


Proof     of    claim 


— Dividend  already  declared.  A  claim  was  made 
against  the  estase  of  an  insolvent  in  respect  of 
certain  bills  of  exchange  on  which  dividends  had 
been  declared  in  favour  of  the  present  claimant  by 
the  Official  Assignee  on  the  estates  of  two  other 
insolvents  but  which  bills  of  exchange  were  also 
included  in  the  j)resent  claim.  Held,  that  the 
dividends  declared  on  the  two  other  insolvencies 
must  be  deducted  from  the  amount  of  the  claim, 
though  no  payment  in  respect  of  the  dividends 
declared  had  been  actually  made.  In  the  matter  of 
Parke  Pittar      .         .         .         8  B.  L.  B.  118 


5. 


32    and    33   Vict. 


c.  71  {Bankruptcy  Act,  1869) — Proof  of  claim — 
Breach  of  contractr---Unliquidated  damages.  A  claim 
for  unliquidated  damages  arising  out  of  a  breach  of 
contract  was  allowed  to  be  proved  in  the  Insolvent 

'  Court  under  s.  40,  Insolvency  Act.  Semble :  The 
provisions  of   the  English   Bankruptcy    Act  with 

< regard  to  such  claims  apply  to  India.  In  the  matter 
of   Omertolall   Daw  .         .   13  B.  L.  R.  Ap.  2 

B. Proof   of    debts — 

Trust  property.  As  the  Insolvency  Act,  by  virtue  of 
the  terms  of  s.  40,  incorporates  all  existing  and 
future  enactments  passed  in  England  for  the  pur- 
pose of  determining  what  debts  may  be  proved  ;  and 
ae  by  s.  15  of  the  English  Act  of  1869  property  held 
by  the  bankrupt  in  trust  for  others  is  not  the  pro- 
perty of  the  bankrupt  divisible  among  his  creditors 
such  property  cannot,  be  regarded  as  having  vested 
in  the  Official  Assignee,  and  a  cestui  que  trust  credi- 
tor is  not  entitled  to  come  in  and  prove  ;  because 
what  is  being  administered  in  insolvency  is  the  insol- 
vent's estate,  of  which  property  of  this  nature 
does  not  form  part.  In  the  matter  of  Vardalaoa 
Charbi      .         .         .        .     I.  Ij.  B..  2  Mad.  15 


7. 


Proof  of  claim. 


'On  the  25th  June  1874,  A,  the  father  of  B,  having 
1  mortgaged  the  factory  "^  to  8  &  Co.,  to  secure  re- 


INSOIiVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— corUd. 
^ s.  40 — contd* 


payment  of  R  12,000  advanced,  died  on  the 
7th  September  1874,  leaving  a  \\il\  whereby  he 
appointed  his  mfe  C  sole  executrix  and  devised  to 
her  factory  X.  On  the  16th  September  1876 
another  mortgage  was  executed  whereby  C  further 
charged  factory  X  with  the  repayment  of  further 
advances,  and  B  mortgaged  factory  Y  as  a  further 
security,  the  mortgage  containing  a  stipulation  for 
repayment,  within  one  month  after  notice  of  the 
balance  due  in  excess  of  R12,000.  B  became 
insolvent  in  July  1882.  No  demand  was  made. 
On  the  5th  January  1877  a  balance  of  R 27,552 
remained  due,  which,  with  interest  up  to  July  1882 
was  increased  to  R42,564.  The  liquidators  of 
S  &  Co.,  who  had  in  the  meantime  dissolved 
partnership,  sought  to  prove  against  JS'5  estate  for 
R 30,564  after  deducting  the  R  12,000  advanced  to  A. 
Held,  that  the  liquidators  (if  entitled  to  prove  at  all) 
could  only  prove  for  the  difference  between  the  sum 
of  R30,564  and  the  value  of  the  mortgage  security 
after  realizing  or  giving  credit  for  the  value  of  the 
first  security.     In  the  matter  of  Agabeg 

12  0.il.  R.  165 


8. 


Insolvency  — Proof 


of  claim  by  creditor  against  insolvent — Time  within 
which  such  proof  to  be  made — English  rules  not 
applicable — English  Bankruptcy  Act,  1883  {46  and 
47  Vict.,  c.  52).  One  Kalidas  Keshowji  became 
insolvent,  and  filed  his  schedule  on  the  22nd  July, 
1896.  In  the  schedule  one  Jehangir  Hormasji 
Mody  was  entered  as  a  creditor  for  R  1,500.  He, 
however,  did  not  either  prove  or  dispute  this  amount 
in  his  lifetime,  and  he  died  in  May,  1897,  leaving 
a  will  of  which  the  applicants  were  executors.  In 
1898  a  dividend  on  the  insolvent's  estate  was 
declared  and  paid,  but  no  claim  on  behalf  of  the 
deceased  Jehangir  Hormasji  Mody  was  sent  in  by 
his  executors.  Subsequently  the  executors  put  in 
a  claim,  on  behalf  of  their  testator  as  creditor  in  the 
insolvent's  estate,  for  R87,881,  On  the  18th  July, 
1901,  the  Official  Assignee  disallowed  this  claim. 
The  executors,  on  the  19th  February,  1902,  applied 
to  the  Court  that  the  claim  should  be  admitted. 
The  Official  Assignee  contended  that  the  application 
was  too  late  ;  that  under  s.  40  of  the  Indian  Insol- 
vency Act  the  rules  framed  under  the  English 
Bankruptcy  Act  of  1883  were  applicable  to  India 
and  that  under  these  rules  (Rule  No.  230)  the 
applicants  should  have  appealed,  against  his 
order  disallowing  the  claim,  Avithin  twenty-one 
days.  Held,  that  the  English  rule  (No.  230),  which 
limited  the  time  for  appHcation  to  prove  against  an 
insolvent's  estate,  did  not  apply  to  India,  and'that 
the  first  application  was  therefore  not  barred  by 
time  and  should  be  dealt  with  on  its  merits  by 
the  Commissioner  in  Insolvency.  In  re  Kalidas 
Keshowji  (1902)         .       I.  L.  R.  26  Bom.  623 

9. Sale  of  mortgaged  property 

—32  and  33  Vict.,  c.  71  {Baiikruptcy  Act,  1869)-^ 
Rules  78  to  81.  The  insolvents  filed  their  petition 
on  17th  March  1873,  and  obtained  their  final  dis- 
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INSOLVEITCY  ACT  (11  &  12  Vict^  c.  21) 

— contd* 
. s.  40 — concld. 

charge  on  2nd  September  1873.  After  their  dis- 
charge, a  creditor,  to  whom  they  had  mortgaged 
certain  property,  made  an  application  for  the  sale 
of  the  mortgaged  properties,  and  the  petitioner 
prayed  for  an  order  for  an  account  of  what  was 
due  on  the  mortgage,  and  for  a  sale  under  the 
conduct  of  the  Official  Assignee  ;  that  he  should 
be  at  liberty  to  bid  and  set  off  the  amount  of  the 
purchase  against  the  sum  due  to  him  ;  that  if  any 
other  person  became  the  purchaser,  the  proceeds 
should  be  paid  to  him  in  liquidation  of  his  debt,  and 
that,  after  crediting  that  amount,  the  applicant 
might  rank  as  a  cerditor  to  the  estate  for  any 
remaining  balance.  The  Court  ordered  the  sale 
to  be  made  as  prayed  in  the  petition,  the  Official 
Assignee  to  reserve  a  price  on  the  property,  and 
duly  advertise  it  for  sale  ;  if  not  sold  by  public 
auction,  application  should  be  made  to  the  Court 
by  the  Official  Assignee  for  leave  to  sell  by  private 
contract.    In  the  matter  of  Howard  Brothers 

18  B.  Ii.  B.  Ap.  9 


10. 


Distribution  of  assets — Cre- 


ditor taking  benefit  of  property  which  does  not  pass  to 
Assignee.  The  principle  that  one  creditor  shall  not 
take  a  part  of  the  fund  which  otherwise  would 
have  been  available  for  the  payment  of  all  the 
creditors,  and  at  the  same  time  be  allowed  to  come 
in  pari  passu  with  the  other  creditors  for  satisfaction 
out  of  the  remainder  of  that  fund,  does  not  apply 
where  that  creditor  obtained  by  his  diligence  some- 
thing which  did  not,  and  could  not,  form  a  part  of 
the   fund.     Cockeeell   v.    Dickens 

2  Moo.  I.  A.  853 


IL 


Surplus  after  pay- 


ing creditors  in  full — Interest  on  debts — Nature  of 
debts  on  which  interest  is  payable.  If  the  estate  is 
more  than  sufficient  to  pay  the  creditors  twenty 
shillings  in  the  pound,  the  surplus  is  to  be  applied 
to  the  payment  of  interest  on  debts  bearing  interest 
by  contract.  The  debts  on  which  interest  ought 
to  be  allowed  to  creditors  out  of  a  surplus  remaining 
in  the  Official  Assignee's  hands,  after  payment  of 
the  scheduled  amount  of  debts,  are  such  only  as 
bear  interest  by  the  contract  of  the  parties,  either 
express  or  implied  ;  not  upon  judgments  or  any 
other  debts  with  respect  to  which  interest  could 
only  be  recovered  qua  damages.  In  the  matter  of 
MacClean         ...        1  Mad.  220  note 

B.  42 — Preferential  claims — Costs 


— European  assistants  and  native  trorkmen  of  insol- 
vent firm.  The  application  for  payment  under 
s.  42  of  the  Insolvency  Act  must  be  taken  to  im])ly 
consent  to  a  dissolution  of  the  contract  of  service 
by  the  filing  of  the  petition.  Claims,  therefore,  by 
servants  of  an  insolvent  firm  only  allowed  up  to  date 
of  insolvency,  not  to  the  end  of  the  month.  Claim 
of  servant  who  had  left  insolvent's  service  before 
date  of  insolvency  allowed,  but  only  for  so  much 
as  accrued  dne  to  him  within  the  six  months  previ- 
ous to  insolvency.  Sum  agreed  to  bo  paid  to  an 
assistant  at  extra  salary  or  remuneration  for  mak- 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  2I> 

—contd. 

s.  42—concld, 


ing  up  insovent's  statement  to  be  laid  before  the 
creditors,  disallowed.  Costs  of  the  applications- 
allowed  out  of  the  estate.  One  claimant  was 
manager  of  the  insolvent's  business  at  Simla  on  a 
salary  of  R350  per  month,  up  to  11th  April  1867, 
when  one  of  the  partners  wrote  to  him  promising 
him  commission  to  make  his  salary  up  to  I15(X). 
During  the  six  months  previous  to  the  insolvency  he 
had  received  R3,100,  being  more  than  the  salary 
claimed  for  six  months.  Claim  disallowed.  In  the 
matter  of    Parke   Pittar  &  Co. 

6  B,  L,  R.  Ap.  144 

8.  44 — Expunging  names  of  creditors 


from  schedule — Omission  to  claim  dividend — Offi- 
cial Assignee  a  trustee  for  creditors  admitted  in 
schedule.  The  applicant  was  a  creditor  of  the  insol- 
vents, who  filed  their  schedule  in  Bombay  in  July 
1868.  The  schedule  contained  the  names  of  twenty- 
six  creditors,  twenty  of  whom  were  residents  in 
Karachi  and  six  in  Multan.  The  debts  amounted 
in  the  aggregate  to  R51,819-13,  and  were  all 
admitted,  some  of  them  being  for  trifling  sums.  The 
applicant  was  the  largest  creditor  on  the  schedule^ 
his  debt  amounting  to  ft27,500.  The  insolvents 
obtained  their  personal  discharge  in  March  1869. 
Since  the  date  of  the  insolvency,  one  dividend  had 
been  declared,  viz.,  dividend  of  one  per  cent, 
in  1870.  Only  one  creditor  had  applied  for  and 
received  that  dividend.  On  the  5th  July  1886,  the 
applicant  for  the  first  time  applied  for  a  dividend 
on  his  claim.  Ho  was  then,  after  so  long  a  time 
unable  to  adduce  any  proof  in  bis  own  ix)s.session 
in  support  of  his  claim,  but  was  ultimately  allowed 
by  the  Official  Assignee  to  prove  his  claim  from  the 
insolvent's  booW  Having  thus  prove<l  his  claim 
against  the  estate,  the  applicant  obtained  a  rule 
on  the  5th  October  1887,  calling  on  the  other 
creditors  of  the  insolvents  to  show  cause  why  they 
should  not  come  in  and  prove  their  claims,  or,  in 
default,  why  their  names  should  not  be  expunged 
from  their  insolvent's  schedule.  Held,  discharging 
the  rule,  that  the  Court  had  no  power  to  expunge 
the  name  of  a  creditor  where  no  fraud  was  proved  or 
alleged  in  regard  to  their  claims.  The  Official 
Assignee  holds  the  assets  of  an  insolvent  as  a  trustee 
for  all  the  creditors  admitted  on  the  insolvent's 
schedule,  whether  or  not  they  have  actually  |)roved 
their  claims.     In  re  Dewcurn  Jewraj 

I.  Ii.  B.  12  Bom.  342. 

8.   46 — Winding    up    of  company- 


Payment  of  servants^  salaries — Companies  Act 
1866,  s.  173.  Under  s.  46  of  the  insolvency  Act,  the 
Court,  on  the  failure  of  a  Bank,  ordered  the  salaries 
of  the  employ6s  of  the  Bank  to  be  paid,  the  pay- 
ment to  be  confined  to  the  salary  already  earned  at 
the  date  of  failure  of  the  Bank.  The  Court  refused 
a  more  extended  application  for  six  months'  salary 
in  lieu  of  notice  and  the  amount  pa^able  to  them 
under  their  agreements  as  i>assage- money  and 
expenses  of  passage,  which  it  was  contended  oould 
be  granted  under  s.  173  of  the  Companies  Act.     In* 


(     5735    ) 


DIGEST  OF  CASES. 


(    5736    ) 


INSOLVENCY  ACT  (11  &  12  Vict,  c.  21) 

— contd, 
s.  ^e—concld. 


the  matter  of  the  Comtanibs- Act,  1866,  and  of  the 
Agra  akd  Mastekwan's  Bank 

1  Ind.  Jur.  N.  S.  350,  352 

But  see  In  the  matter  of  the  Calcutta  Steam  Tug 
Association     .         .         .2  Ind.  Jur.  N.  S.  17 

1. s.  47— Personal  discharge — 

Liability  of  maoli  (nt  to  p<iy  avhsequent  calls — 
Winding  up  of  ctrnjAht, — Companies  Act,  1866, 
S8.  98,  100.  An  insohert  a  holder  of  shares  in  a 
joint-stock  company  on  ihe  21st  of  May  1866, 
obtained  his  personal  discharge  under  s.  47  of  the 
Insolvent  Debtors  Act,  but  his  name  still  continued 
on  the  register  of  the  company,  the  Official  Assignee 
not  having  elected  to  take  the  shares.  The  com- 
pany was  subsequently  (on  the  13th  of  April  1867) 
ordered  to  be  wound  up.  Held,  that  the  insolvent's 
liability  to  pay  calls  on  the  shares  still  continued, 
notwithstanding  his  ferbonal  discharge.  In  re 
Mercantile  Credit  and  Financial  Association 
Damask ar's  Case      .         .       8  Bom.  O.  0. 117 


2. 


ss.    47,     56    and    10— Order 


of  personal  discharge — t  mality  of  order — Proce- 
dure. An  order  under  s.  47  of  the  Indian  Insol- 
vency Act  (St  t.  11  and  12  Vict.,  c.  21)  for  the 
final  discharge  of  an  insolvent  once  granted  cannot 
be  set  asi(  e  ixcept  upon  the  grounds  specified  in 
s.  56  of  that  Act.  I'he  only  course  open  to  an 
opposing  crectitor  is  to  appeal  against  the  order 
under  s.  7o.  In  re  Dayabhai  Sarupchand.  Ex 
natie  SoRABJi  Byramji  (otah 

I.  L.  R.  23  Bom.  474 

ss.  47  and  50— Offence  under  s. 

60  a  criminal  oflfence—  {charge,  etc.,  must  he 
framed  to  -Unn  conviction  and  sentence — Opposing 
creditor — Grounds  of  opposition  should  he  stated 
in  clear  terms — Practice — Procedure.  Insolvents 
were  found  guilty,  under  s.  60  of  the  Indian 
Insolvency  Act,  of  wilfully  preventing  or  purposely 
witjaholding  the  production  of  certain  papers 
relating  to  their  affairs,  and  sentenced  to  three 
months'  imprisonment.  Held,  that  the  proceedings, 
so  far  as  they  resulted  in  imprisonment,  amount- 
ed to  a  criminal  case-  Held,  further,  following 
Ex  parte  Van  Sanduu,  1  Phillips  445,  467,  that 
' '  in  all  cj  iminal  cases  it  is  necessary  that  there 
should  be  a  charge,  a  finding  and  a  conviction,  as  a 
foundation  for  the  sentence  ";  and  that,  as  there 
was  no  cl  arge,  the  order  for  imprisonment  was 
wrongly  made.  S.  47  of  the  Insolvent  Act  provides 
the  machinery  by  which  the  grounds  of  opposition 
to  a  debtor's  discharge  may  be  inquired  into  and 
precisely  defined  before  the  hearing.  In  re  Val- 
LABHDAS  Jairam  (1903)    I.  Ii.  B.  27  Bom.  394 

8.  49. 

See  Civil  Procedure  Code,  1882,  s.  244 
— Parties  to  Suit 

I.  L.  R.  7  All.  752 

Right    of     Official 


Assignee  to  he  made  party  to,  or  apply  in,  a  suit 


INSOIiVENCY'ACT  (11  &^12  Vict.,  c.  21) 

— contd. 


—    s.  4&—concld» 


against  insolvent  pending  vesting  order — Letters 
Patent,  cl.  17.  The  Official  Assignee  has  no  legal 
right  under  the  Insolvency  Act  to  apply  to  be  made 
a  party  to  suits  against  the  insolvent  pending  at  the 
time  of  a  vesting  order  being  made,  nor  has  he  the 
power,  after  judgment  and  decree  have  been 
pronounced  in  a  suit  against  the  insolvent  prior  to 
his  vesting  order,  to  get  himself  made  a  party  to 
such  suit  with  a  viev.  of  setting  aside  the  judgment 
or  appealing  therefrom.  By  s.  17  of  the  Letters 
Patent  constituting  the  High  Court,  the  practice  of 
the  Insolvent  Court  (where  any  such  parctice  is  spe- 
cifically pointed  out  by  the  Insolvency  Act  or  the 
lules  framed  under  it)  is  not  affected  by  the  amalga- 
mation of  the  Courts ;  and  under  s.  49  of  the 
Tnsolvercy  Act,  the  Official  Assignee,  after  schedule 
filed  and  before  the  discharge  of  the  insolvent,  may 
apply  to  any  Court  in  -w  hich  a  suit  is  brought  against 
the  insolvent  for  any  debt  or  demand  admitted  in 
the  schedule,  or  disputed  as  to  amount  only,  for  a 
ttay  of  process  or  execution  ;  but  where  no  schedule 
has  been  filed  the  Official  Assignee  cannot  adopt 
that  course.  In  re  Hunt,  Monnet  &  Co.  Ex 
parte  Gamble  v.  Bcolagir  Mangir,  1  Bom.  251 


s.  50. 


See  Bail 


I.  L.  R.  17  Bom.  334 


1. 


Fraudulent  practice  in  trade 


— Power  of  Court  to  punish  criminally.  Certificate 
refused  where  insolvent  had  been  guilty  of  fraudu- 
lent practices  in  trade.  Certificate  suspended  in 
the  case  of  a  partnej-  at  home  who,  though  innocent 
of  the  fraudulent  practices,  omitted  to  give  notice 
to  the  parties  intended  to  be  defrauded.  The  In- 
solvency Court  has  no  power  to  punish  criminally 
for  fraudulent  practices  in  trade.  This  is  left  to 
the  action  of  creditors  through  the  channel  of  the 
criminal  law.     In  re  Janssen  v.  Reuss  .  Cor.  13 


2. 


Punishment — Imprisonment  of 


insolvent  on    criminal  side — False  entries  in  hooks — 
FrauduUnt  preference — Fraudulent  transfers — War- 
rant, illegality  of — Concealment  of  property.     S.  50 
of  the  Insolvency  Act  provides  a  punishment  by 
way  of  penalty  and  before  an  insolvent  can  be 
punished  under  that  section,  he  must  be  shown  by 
legal  evidence  to  have  committed,  on  some  specific 
occasion,  one  or  other  of  the  offences  enumerated 
in  that  section.     A  law  of  this  kind  the  intention 
of  which  is  to  punish  should  be  administered  as 
the  criminal  law  is  administered,  that  is  to  say, 
specific  offences  should  be  charged  not  technically 
specific  in  the  sense  of  a  specific  form  of  indictment, 
but  the  Court  and  the  insolvent  and  all  concerned 
should  know  what  offence  the  insolvent  is  being 
tried  for ;  and  the  evidence   should  be  directed  to 
the  proof  of  that  offence,  so  that  the  accused  may 
be  in  a  position  to  produce  evidence  to  rebut  the 
charge  of  that  offence  ;  and  the  Judge  should  speci- 
fically   find  what  offence  the  insolvent  has  been 
guilty  of  ;  and  in  his  judgment  and  order  and  in  the 
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warrant  it  should  appear  what  the  insolvent  has 
done.  A  warrant  committing  an  insolvency  to  jail 
for  offences  under  s.  50  of  the  Insolvent  Act,  includ- 
ing ,  amongst  the  offences  for  which  he  is  committed 
an  offence  not  contained  in  that  section,  is  invalid. 
Jn  the  matter  of  Rash  Behaby  Roy  v.  Bhtjgwan 
Chundee  Roy      .         .     I.  L.  B.  17  Gale.  209 


a 


Lower     Burma 


Courts  Act  {XI  of  1889),  ss.  50  a'nd  69,  els.  (fi)  and  (c) 
— Criminal  case.  A  petition  presented  to  the 
Special  Court  under  s.  50,  cl.  (5),  of  the  Lower  | 
Burma  Courts  Act,  by  a  person  considering  himself 
aggrieved  by  an  order  of  the  Recorder,  sitting  as 
Insolvency  Commissioner,  made  under  s.  50  of  the 
Insolvency  Act,  comes,  before  the  Special  Court  as 
a  criminal  case,  and  is  therefore  to  be  dealt  with, 
in  case  of  difference  of  opinion  between  the  members 
of  the  Special  Court,  under  s.  69,  cl.  (c),  of  the 
Lower  Burma  Courts  Act.  The  punishment 
which  can  be  awarded  under  s.  50  of  the  Insolvency 
Act  is  a  punishment  for  something  which  the  person 
to  be  punished  has  done,  and  is  not  inflicted  in 
order  to  compel  him  to  do  something  in  the  future, 
and  the  case  in  which  it  is  inflicted  is  therefore  a 
criminal  case.  Bash  Behary  Roy  v.  Bhugwan 
Chunder  Boy,  I.  L.  R.  17  Calc.,  209,  followed. 
Yeo  Swee  Choon  v.  Chartered  Bank  of  India, 
Australia,  ahd  China      I.  L.  R.  19  Calc.  605 

88.   50,  47 — Power  of  Commis- 


sion— Adjournment  of  petition  till  expiration  of 
imprisonment.  A  Commissioner  setting  in  Insol- 
vency,  while  sentencing  an  insolvent  to  impri- 
sonment on  the  criminal  side,  under  s.  60  of  the 
Insolvent  Debtors  Act,  has  power  in  addition  to 
order  that  the  further  hearing  of  the  insolvent's 
petition  be  adjourned,  with  or  without  protection, 
under  s.  47,  beyond  the  expiration  of  such  term  of 
imprisonment.     In  re  Manikji  Shapurji  Kaka 

5  Bom.  O.  C.  61 


5. 


88.  50,  51 — Conduct  of  insol- 


vent amounting  to  offences  within  88.  50, 
51 — Conduct  of  insolvent  considered  with  reference  to 
the  following  charges  filed  against  him  by  opposing 
creditors,  viz.,  reckless  speculation  ;  cotUracting  debts 
without  reasonable  expectation  of  paying  them  ;  mis- 
conduct in  contracting  debts  ;  concealment  of  property  ; 
obtaining  forbearance  by  false  represerUations ; 
contracting  debts  by  false  pretences  ;  undue  prefer- 
ence. The  insolvent  had  for  many  years  carried 
on  business  in  Bombay  as  a  merchant.  His  firm 
(Messrs.  B.  and  A.  Hormarji)  had  been  established 
in  1830  by  his  uncle  and  father.  On  the  death 
of  the  latter  in  1882,  the  insolvent  was  left  the 
sole  surviving  partner,  and  from  that  time  until 
his  failure  he  carried  on  the  business  alone.  The 
failure  took  place  in  April  1891  and  on  the  Ist 
May  1891  he  was  adjudicated  an  insolvent.  His 
liabilities  were  stated  to  be  R47,98,591 ;  his  good 
assets  R5,13,903,  and  his  doubtful  assets  R00,014. 
His  discharge  was    opposed    by    six    Banks  in 
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Bombay  with  which   he   had   had   dealings.     The 
grounds  of  opposition  were  as  follows  : — (i)  Reck- 
less speculation  ;  (ii)  contracting  debts  without  any 
reasonable  expectation,  at  the  time  when  the  same 
were  contracted,   of  paying  the   same ;    (iii)   gross 
misconduct    in    contracting    debts ;    (iv)  conceal- 
ment of  property ;  (v)  obtaining    forbearance   from 
the  opposing  creditors  by  making  false  representa- 
tions to  them  ;  (vi)  contracting  debts  by  means  of 
false  pretences  ;  (vi )  fraudulently  and  with  intent 
of  diminishing  the  sum  to   be  divided  among  his 
creditors    or    of    giving   an   undue   preference   to 
creditors,   having  discharged  a  debt  due  by  the 
insolvent.     It  appeared  that    down  to  the  end  of 
1889  there  was  nothing   in  the  dealings  of  the  firm 
to  which  objection  could  be  taken.     In  the   first 
half    of    the    year  1890  the   insolvent  must  have 
sustained  heavy  loss,  as  his  mercantile  assets   over 
liabilities,  which  on  the  3 1  at  December  1889  were 
R5,50,794,  were  on  the  30th  June  1890  reduced  to 
R2,29,612.     The  charges,  however,  against  the  in- 
solvent were  based  upon  his  conduct   subsequently 
to  the  latter  date.     On  that  day  (30th  June  1890) 
the  insolvent   nominally   possessed   four   lakhs  of 
rupees,  the  saleable  value  of  which  was   about  2^ 
lakhs.     With  his  finances  in  this  state  the  insolvent 
speculated  in  exchange,  and  in  six  months  {viz.,  be- 
fore the  31st  December  1890)  he  had  lost  his  four 
lakhs  of  nominal  capital,  and  19  or  23  lakhs  of  rupees 
besides.     The  Court  held,  (i)  as  to  the  first  ground 
of  opposition,  that  the  insolvent  was  guilty  of  rash 
and    reckless   speculation.      This,    however,    was 
not  an  offence  within  the  meaning  of   s.  61  of  the 
Indian  Insolvency  Act  (11  &  12  Vict.,  c.  21).   When 
the  insolvent  entered  into  the  contracts  which  had 
resulted  in  the  loss,  he  had  a  fair  capital,  and  though 
his  speculations  were  excessive  in  amount,  he  had 
a  fairly  resonable  expectation  that  there  would  not 
be  such  a  fall  in  exchange  as  would  more  than  absorb 
his  assets,     (ii)  As  to  the  second  and  third  grounds 
of    opposition,  that   they  were   proved  in   respect 
of  the  insolvent's     transactions     subsequently    to 
December  189(7,  and  that  the  insolvent  was  guilty 
of  gross  misconduct  in  contracting  debts,  having  no 
reasonable  or  probable   expectation,    at  the  time 
when  they  were  contracted,  of  paying  them,  ami 
that  his  conduct  fell  within  the  purview  of  s.  51  of 
the  Insolvency  Act.  In  December  1890  the  insolvent 
was  bankrupt  to  the  extent  (at  all  events)  of  ovee 
16  lakhs,  and  had  on  hand  large  forward  contracts 
which  then  showed  a  further  probable  loss.     In 
that  position  he  entered  into  further  large  specula- 
tive sales  of  exchange.     He  had  then  no  assets  with 
which  to  meet  any  loss,      (iii)  As  to  the    fourth 
ground  of  opposition,  that  it  was  proved,    (iv)  As  to 
the  fifth  ground  of  opposition,  that  it  was  not  estab- 
lished.    On  the  18th  April  1891  the  insolvent  called 
a  meeting  of  creditors  and  laid  a  not   very   candid 
or  truthful  statement  of  his  affairs    before    them. 
Nothing  was  then  arranged,  and  the  meeting  was 
adjourned   for  a  week,  in  order  that  a  committee 
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should  examine  the  insolvent's  position,  etc.  It 
was  understood  and  arranged  that  in  the  meantime 
no  steps  should  be  taken  against  the  insolvent,  and 
that  he  should  keep  his  affairs  in  statu  quo.  The 
insolvent,  however,  swore  that  he  understood  he 
was  to  make  no  large  payments,  but  that  he  was  to 
keep  the  firm  going.  During  that  week  the  insol- 
vent paid  113,193  due  on  a  bill  to  one  of  the  Banks 
and  R472  on  re-draft  account,  a  few  insignificant 
current  expenses  and  R  1,000  to  his  solicitors,  who 
were  preparing  a  trust-deed  to  be  carried  before  the 
creditors.  The  Court  was  of  opinion  that  the 
conduct  of  the  insolvent  in  making  these  payments 
did  not  amount  to  the  offence  charged  in  the  fifth 
ground  of  opposition,  viz.,  obtaining  forbearance 
from  the  opposing  creditors  by  making  false  re- 
presentations to  them,  (v)  As  to  the  sixth  ground, 
that  it  was  not  established.  On  the  14th  March 
the  insolvent  in  answer  to  enquiries,  had  assured 
the  manager  of  the  Chartered  Bank  that  his  firm 
was  quitp  sound  and  solvent,  it  being  then  to  his 
knowledge  hopelessly  insolvent.  On  that  day  the 
manager  accepted  the  insolvent's  bills  for  £20,000 
ior  which  security  was  given,  and  subsequently  the 
insolvent  sold  one  of  his  own  bills  for  £10,000  to  the 
Bank.  This,  however,  was  in  pursuance  of  a  previ- 
ous contract.  The  evidence  of  the  manager  showed 
that  it  was  because  of  this  contract,  and  not  because 
of  the  false  representation  of  the  insolvent,  that  he 
purchased  the  draft  for  £10,000.  The  Court  was  of 
opinion  that  the  transaction  did  not  come  within  s. 
50.  (vl)  As  to  the  seventh  ground  (undue  pre- 
ference) that  it  was  not  proved.  On  the  16th 
April  1891,  the  day  but  one  before  the  insolvent 
held  a  meeting  of  his  creditors,  he  sent  R5,000  to 
Messrs.  Elliott  &  Sons  in  England.  That  firm 
had  accepted  bills  of  the  insolvent  which  he  was 
bound  to  take  up,  but  the  earliest  did  not  fall 
due  until  the  20  th  May  1891.  His  practice  had 
been  to  remit  money  a  day  or  two  before  bills 
became  due.  The  Court  was  of  opinion  that 
the  transaction  was  not  an  undue  preference 
within  s.  50.  It  was,  no  doubt,  a  voluntary  payment, 
but  it  was  not  shown  to  be  a  fraudulent  discharge  of 
a  debt  within  the  section.  A  mere  voluntary  pay- 
ment of  a  debt  is  not  within  the  purview  of  the 
section.  Such  a  payment,  must  be  fraudulent  and 
must  be  made  with  the  intent  of  disminishing  the 
sum  to  be  divided  amongst  creditors,  or  of  giving  an 
undue  preference  to  any  of  the  creditors.  From  the 
mere  fact  of  a  voluntary  payment,  fraud  of  a  penal 
nature  cannot  be  inferred.  Here  nothing  more  was 
proved  than  a  voluntary  payment  by  a  man  in  in- 
solvent circumstances.  The  insolvent  knew  he 
was  in  difficulties,  but  was  of  so  sanguine  a  nature 
that  he  believed  he  could  surmount  them,  and  so 
B5,000  were  sent  rather  with  a  view  to  keep  up 
his  English  connection  than  with  the  fraudulent 
intent  of  giving  an  undue  preference.  Where  an 
undue  preference  is  made  penal,  the  Court  must 
he  satisfied  that  the  guilty  intention  necessary  to 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
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constitute  the  offence  existed  in  the  mind  of  the 
insolvent,  and  ought  not  to  assume  it  unless  the 
circumstances  point  to  no  other  probable  conclu- 
sion. The  release  by  an  insolvent  of  a  debt  due  to 
him  without  receiving  payment  would  undoubtedly 
fall  within  the  scope  of  s.  50  of  the  Insolvent  Act. 
In  the  matter  of  Hormarji   Ardesir   Hormarji 

I.  li.  R.  17  Bom.  313 
s.  51. 

See  Arrest — Civil  Arrest. 

I.  L.  R.  13  Mad.  150 


1. 


Ground  for  deferring    per- 


sonal discharge — Expectation  of  paying  debts 
The  words  in  s.  51  of  the  Insolvent  Act  relating 
to  debts  contracted — "  without  having  any  reson- 
able  or  probable  expectation  at  the  time  when  con- 
tracted of  paying  them  " — are  pointed,  not  at  the 
case  of  a  man  who  incurs  a  debt  knowing  that  he 
cannot  pay  his  debts  generally,  but  at  that  of  a  man 
who  incurs  a  debt  knowing  that  he  cannot  repay 
that  debt.  The  words  in  the  same  section — "  if  it 
shall  appear  that  the  insolvent's  whole  debts  so 
greatly  exceeded  his  means  of  providing  for  the 
payment  thereof  during  the  time  when  the  same 
were  in  course  of  being  contracted,  reference  being 
had  to  his  actual  and  expected  property  as  to  show 
gross  misconduct  in  contracting  the  same  " — apply 
not  to  this  or  that  debts,  or  class  of  debts,  but  to 
all  the  debts  contracted  for  some  years  past ;  and 
under  the  circumstances  of  the  case  afford  ground 
not  for  excepting  any  specified  debt  under  s.  51, 
but  for  deferring  the  discharge  under  s.  47.  In 
the  matter  of  the  petition  of  Cowie 

I.  L.  R.  6  Calc.  70  :  7  C.  L.  R.  19 


2. 


Trading  in  reckless  manner. 


Reckless  trading,  although  unaccompanied  by  any 
legal  or  moral  fraud,  is  a  ground  for  suspending 
protection.    In  re  Baggot      .       Bourke  Ins.  5 

3. Discharge  of  insolvent  after 

imprisonment — Execution  of  decree  by  arrest  of 
insolvent.  Where,  under  s.  51  of  the  Insolvent 
Debtors  Act  (11  &  12  Vict.,  c.  21),  it  has  been 
adjudged  that  an  insolvent  shall  be  forthwith  dis- 
charged from  all  his  debts,  etc.,  except  as  to  certain 
specified  debts,  and  as  to  these  that  he  shall  be  dis- 
charged so  soon  as  he  shall  have  been  in  custody,  at 
the  suit  of  the  person  or  persons  who  shall  be  credi- 
tor or  creditors  for  the  same  respectively,  for  such 
period  as  the  Court  shall  direct ;  such  an  order  of 
adjudication  does  not  itself  operate  as  an  order  for 
the  imprisonment  of  the  insolvent,  but  the  detaining 
creditor,  if  he  wishes  to  arrest  or  detain  the  insolvent 
for  such  period,  must  (if  he  have  not  already  done 
so)  place  himself  in  a  position  to  issue  execution 
against  the  insolvent.  In  re  Mancharji  Hirji 
Rbadymoney  .         .         5  Bom.  O.  C.  55 

4.  ss.  51,  47 — Discharge  except    as 

to  one  debt — Committal  on  one  debt  to  prison.  By 
an   order   made    under  the  provisions  of  11  &  12 
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Vict.,  c.  21,  it  was  directed  that  an  insolvent  debtor 
was  entitled  to  his  discharge  as  to  all  the  debts 
mentioned  in  his  schedule,  save  and  except  the 
debt  due  to  a  certain  creditor,  and  as  to  such  debt 
that  the  insolvent  should  be  entitled  to  be  dis- 
charged as  soon  as  he  had  been  in  custody  at  the 
suit  of  the  creditor  for  six  months,  and  it  was 
further  ordered  that  the  insolvent  be  committed 
to  custody  in  respect  of  this  debt  for  six  months. 
Held,  that  the  order  of  committal  was  within  the 
power  given  to  the  Court  by  ss.  47  and  51  of  11  & 
12  Vict.  c.  21.  Nixon  v.  Chabteeed  Mebcantiie 
Bank     ....        I.  L.  E.  8  Mad.  87 


5. 


—   Personal  discharge — Applica- 


tion   for    personal   discharge — Discharge   except   as 
to   debts   due  to  a  particular   creditor — Prospective 
order  under  s.  51.     Application   by  insolvent  for 
personal    discharge.       One  creditor    opposed.      It 
appeared   that   thft  creditor   lent   money   to   the 
insolvent    on    a   mortgage  on  false  representations 
made  by  the   insolvent  to  him.     No  decree  had 
been  obtained   by  the  creditor   on  his  mortgage. 
The   opposing   creditor   applied  that  the  insolvent 
be  dealt  with  under  s.    51    of  the   Insolvent   Act. 
The   insolvent   contended  that    an    order    under 
8.  51  could  only  be  made  when  the  creditor  had 
obtained  a  decree,  and  was  in  a  position  to  apply  at 
onoe  for  the  arrest  of  the  insolvent,  whicli  was  not 
the    case   here.      Held,  that    the    insolvent    was 
entitled    to   his  personal  discharge  as  regards  all 
creditors  except  the  opposing  creditor ;  that  the 
Court  had  no  power  under  s.  51  to  order  immediate 
commitment  of   the  insolvent,   inasmuch   as  the 
opposing  creditor  had   not   placed   himself  in  a 
position  to  issue   execution  against  the  insolvent, 
but    that    the  Court  could    make   a    prospective 
order  that,  with  regard  to  the   debt    due   to    the 
opposing  creditor,  the  insolvent  should  be  entitled 
to  his  personal  discharge  as  soon   as    he   should 
have  been  in  custody  at  the  suit  of  that  creditor 
for  the   period   of  six    months.      Quare — If  the 
debt  be  satisfied    out    of    the    proceeds    of   sale 
of  the  mortgaged  properties  or  otherwise,  whether 
the  effect  of  such  payment  would  be    to   relieve 
the  insolvent  from  the  penalty  prescribed  by  s.  51. 
In  the  matter  of  Sarat  Kumab  Sen 

I.  li.  B.  26  Calc.  973 
4  C.  W.  N.  32 


e. 


Committal  to   jail — Commis- 


sioner in  Insolvency,  power  of.  The  Commis- 
sioner in  Insolvency  committed  an  insolvent 
to  jail  by  an  order  under  s.  61  of  the  Insolvent 
Act.  Held  by  the  Full  Bench,  that  an  order 
made  under  s.  51  of  the  Insolvent  Act  is  a  final 
order  and  a  Commissioner  in  Insolvency  has 
no  power  under  that  section  to  commit  an 
insolvent  to  jail  but  must  leave  the  excepted 
judgment-creditors  (if  any)  to  their  ordinary  re- 
medies for  the  time  mentioned  in  the  order.     Nixon 
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V.  Chartered  Mercantile  Bank,  I.  L.  R.  8  Mad.  97^ 
overruled.     Samarapubi  v.  Parby  &  Co. 

I.  Ii.  R.  13  Mad.  150 

s.    58 — Jurisdiction — Practice — Order 

to  person  to  attend  for  examination.  The  insolvent 
filed  his  petition  in  December  1865,  and  in 
January  1866,  on  his  application  for  his  per- 
sonal discharge  under  s.  47  he  was  ordered  to  be 
imprisoned.  He  never  applied  for  his  discharge 
under  s.  59  or  60  of  the  Indian  Insolvency  Act  (Stat. 
21  &  22  Vict.  c.  21).  When  he  had  completed  the 
term  of  his  in  prise  nn  ent,  he  left  Bombay,  and  went 
to  Morar  and  ultimately  settled  at  Aligarh  in  the 
North-West  Provinces.  In  August  1886,  the 
Official  Assignee  was  informed  that  the  insolvent 
was  possessed  of  landed  property  at  Aligarh,  and 
also  considerable  moveable  property.  On  the  25th 
August  1886,  the  OflScial  Assignee  obtained  a  rule 
nisi  calling  on  the  insolvent  to  show  cause  why  he 
should  not  hand  over  all  this  property  to  the  Official 
Assignee  for  the  payment  of  creditors.  On  the  10th 
August  1887,  an  order  was  made  by  the  Insolvent 
Court  under  s.  58  of  the  Insolvency  Act  (Stat.  II  & 
12  Vict.  c.  21)  directing  the  insolvent  to  appear 
before  the  Court  on  the  2lst  September  1887,  to  be 
cxaminetl  touching  bis  estate  and  effects  and  deal- 
ings and  transactions,  llie  insolvent  appealed 
against  this  order,  and  contended  that  the  Court 
had  no  greater  powers  than  those  x)osscsaed  by 
the  High  Court,  and  consequently  could  not  order 
the  attendance  of  any  person  resident  more  than 
two  hundred  miles  from  Bombay.  Heldf  that  the 
Insolvent  Couit  had  jurisdiction  to  make  tho 
order.    In  re  Cowasji  Ookkrji 

I.  Ii.  R.  13  Bom.  114 

88.'  59    and  '^7 — Order  of  discharge^ 

Effect  of — Interest  received  after  order  of  discharge 
by  Official  Assignee.  Under  a  vesting  order, 
an  insolvent's  estate  became  vested  in  the  Official 
Assignee,  who  paid  the  scheduled  creditors  the 
principal  of  their  debts.  A  discharging  order  was 
then  made  under  s.  59  of  the  Insolvent  Debtors  Act 
(II  Vict.,  c.  21).  At  the  date  of  such  order  the 
Official  Assignee  had  R 143-1-8  to  the  credit  of  the 
insolvent's  estate.  He  fcub.«quently  received  tho 
interest  on  certain  securities  which  had  been  be- 
queathed to  the  insolvent  for  his  life  before  the  date 
of  the  vesting  order.  Held,  that  the  discharging 
order  did  not  make  the  vesting  order  void,  nor  as 
regarded  the  state  vested  in  the  Official  Assignee  did 
it  revest  immediately  the  right  of  property  in  the 
insolvent ;  that  creditors  are  entitled  to  interest 
carrying  debts  out  of  a  surplus  remaining  in  the 
Official  Assignee's  hands  after  payment  of  the 
scheduled  amount  of  debts  ;  that,  notwithstanding 
the  discharging  order,  the  Court  might  direct  the 
R 143-1-8  and  tho  interest  subsequently  received,, 
to  be  paid  to  the  insolvent's  creditors  rateably  in 
respect  of  interest  on  their  debts  calculated  down 
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to  the  date  of  the  discharging  order,  and  that  the 
balance  should  be  paid  to  the  insolvent  or  his  repre- 
sentative ;  that  the  interest  subsequently  received 
by  the  Official  Assignee  was  "  neither  after-acquired 
property  "  "within  the  meaning  of  s.  59  nor  "  a  debt 
growing  due  to  the  insolvent  before  the  Court 
shall  have  made  its  order  "  within  the  meaning  of 
s.  7  of  11  Vict.  c.  21.    In  the  matter  cf  Pereiba 

1  Mad.  217 

In  the  matter  cf  MacClean.     1  Mad.  220  note 
1,  ^ s.  60- — Trader — Discharge— Sub- 


sequent suit  for  debt  not  entered  in  schedule.  De- 
fendant, who  had  taken  the  benefit  of  the  Insolvent 
Act,  was  sued  by  plaintifiE  for  a  debt  contracted 
previously  to  his  insolvency,  the  debt  not  having 
been  entered  in  the  insolvent's  schedule  at  the  tin:e 
of  his  final  discharge.  Held,  insolvent  being  a 
trader,  that  under  the  provisions  of  s.  60  of  the  In- 
solvency Act,  taken  in  connection  with  5  &  6 
Vict.,  c.  .122,  the  discharge  was  good  and  valid, 
and  that  subsequently-acquired  property  could  not 
be  attached  for  any  debt  discharged  under  the  insol- 
vency.   Bkett   v.    Schonerstedt         2  Hyde  1 


2. 

dam 


Trader — Muka- 


6. 


Effect  of  final  discharge- 


A  Mukadam  is  not  a  trader  within  the  mean- 
ing of  the  Insolvent  Act,  11  &  12  Vict.,  c.  21,  and  is 
not  therefore  entitled  to  obtain  a  discharge,  in  the 
nature  of  a  certificate,  under  s.  60  of  that  Act. 
In  the  matter  of   Cowasji   Edalji 

I.  L.  R.  5  Bom.  1 

3. ■ ■  Agent  of  company 

paid  by  commission — Trader — Broker.  The  agent 
of  a  company  or  private  individual  who  procures 
and  receives  parcels  for  transmission  by  his  em- 
ployers, or  who  by  his  personal  exertions  pbtains 
passengers  for  their  dak,  although  he  may  be 
entrusted  with  the  receipt  or  price  of  carriage,  and 
is  paid  by  commission,  is  not  a  broker  or  trader 
within  the  meaning  of  the  Insolvent  Act.  In  re 
Campbell  ....        2  Hyde  177 


4, — Trader — Indigo 

planter— Stat.  12  and  13  Vict.  c.  106,  s.  65— Work- 
manship of  goods  or  commodities.  An  indigo  planter 
is  a  "  trader  "  within  the  meaning  of  s.  60  of  the 
Insolvency  Act.    In  the  matter  if  De  Momet 

I.  L.  K.  21  Calc.  1018 

5. Order  of  discharge  on  debts 

not  in  schedule.  The  order  of  discharge  of  an 
insolvent  trader,  under  s.  60  of  the  Insolvent 
Debtors  Act,  operates  to  discharge  such  tradef  from 
all  debts  that  could  be  proved  in  the  matter  of  his 
insolvency,  whether  they  are  specified  in  his  sche- 
dule or  not.  Dadabhai  Nasaevanji  v.  Manikji 
Shapurji  Kaka  .         .        7  Bom.  O.  C.  22 


Bankruptcy  Act,  1861 — Premia  on  jtolicy  of  insur- 
ance. An  insolvent  obtained  his  final  discharge 
in  April  1863.     Held,  that  he  was  not  still  liable, 
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under  the  provisions  of  the  Enghsh  Bankrupt  Act^ 

1861,  s.  154,  for  the  ascertained  value  of  certain 
premia  on  a  policy  of  insurance  which  he  had  under- 
taken.    Gray  v.  Chick  .         .  Cor.  138 

7.  Plea  of  discharge  in  insol- 
vency— Company — Winding  up — Suit  against  con- 
tributory on  the  B  list — Notice — Foreign  judgment 
— Plea  in  suit  on  a  foreign  judgment — Balance 
order — English  Companies  Act,  1862.  The  plain- 
tiffs, who  Were  an  English  joint  stock  company 
registered    under  the  English    Companies   Act    of 

1862,  sued  the  defendant  as  a  past  member  of  the 
Bank,  upon  a  balance  order  of  the  High  Court  of 
Justice  in  England  dated  24th  February  1881,  to 
recover  the  mm  of  £678-3.  The  balance  order 
recited  that  it  was  made  upon  the  application 
of  the  official  liquidator  of  the  Bank,  and  that 
there  had  been  no  appearance  on  behalf  of  the 
contributories.  The  defendant  pleaded  that  he 
had  not  received  notice  that  his  name  was  about 
to  be  placed  on  the  list  of  contributofies,  or  notice 
of  the  application  of  the  official  liquidator  recited 
in  the  balance  order,  and  he  contended  that  he 
Was  not  bound  by,  or  liable  under,  that  order. 
He  further  pleaded  (and  it  was  admitted)  that  the 
order  for  winding  up  the  plaintiffs'  Bank  was  in  July 
1866,  that  he  had  filed  his  petition  in  insolvency  on 
19th  November  1866,  and  had  obtained  his  discharge 
under  s.  60  of  the  Insolvency  Act  (Stat.  11  &  12 
Vict.,  c.  21)  on  the  30th  September  1867  ;  and  he  con- 
tended that  by  that  order  he  was  discharged  from 
liability.  Held,  upon  the  evidence,  that  service  upon 
the  defendant  of  the  various  notices  was  sufficiently 
proved.  Held,  also,  that  although  the  defendant's 
insolvency  and  his  discharge  under  s.  60  of  the 
Insolvency  Act,  which  was  subsequent  to  the  order 
for  the  winding  up  of  the  Bank,  might  have  ab- 
solved him  from  further  liabihty  to  the  plaintiffs, 
and,  if  pleaded  in  the  Court  in  England,  might 
have  prevented  his  being  placed  on  the  list  of 
contributories,  yet  tkat  the  Court  could  not,  in  this 
suit,  give  effect  to  the  defendant's  discharge.  The 
present  suit  Was  a  suit  upon  a  foreign  judgment, 
and  the  defendant  could  not  now  be  permitted  to 
plead  a  defence  which  he  had  an  opportunity  of 
pleading  in  the  foreign  Court.  London,  Bombay, 
AND  Mediterranean  Bank  v.  Burjorji  Sgrabji 
Lywatta       .         .         .      I.  L.  R.  9  Bom.  346 

See  L0NDON,B0MBAY  AHD  MEDITERRANEAN  BaNK 

V.  HoRMASJi  Pestanji      .      8  Bom.  O.  C.  200 

8.    — ss.   60,   47 — Final   discharge — 

Bights  of  opposing  creditor — Grounds  of  opposition 
where  personal  discharge  has  been  without  granted 
opposition.  An  opposing  creditor  who  has 
not  filed  grounds  of  opposition  to  or  opposed  the 
personal  discharge  (under  s.  47  of  the  Insolvent 
Debtors  Act)  of  an  insolvent  trader  can  never- 
theless come  in  and  oppose  the  insolvent  trader's  ap- 
plication for  his  final  discharge  under  s.  60  of 
the  Act.     The  grounds  of  such  opposition  may  in^ 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— contd. 
ss.  60,  4n—condd. 


dude  matters  which  might  have  been  put  forward  as 
grounds  for  opposing  the  insolvent  trader's  personal 
discharge  under  s.  47  of  the  Act,  and  need  not 
necessarily  be  confined  to  matters  either  not  known 
at,  or  that  have  occurred  since,  the  time  of  the  per- 
sonal discharge  being  granted.  The  Court,  in  consi- 
dering whether  it  will  grant  or  refuse  to  an  insolvent 
trader  his  final  discharge,  will  take  into  consideration 
the  whole  course  of  the  mercantile  dealings  of  the  in- 
solvent trader,  and  will  not  confine  itself  to  his  con- 
duct with  reference  to  the  opposing  creditor  merely. 
In  re  Pestai? Ji  Shapurji  Kaka 

8  Bom.  O.  C.  37 


9. 


ss.  60,  47  and    50 — Personal 


discharge — Subsequent  enquiry  before  final  discharge. 
An  insolvent,  whose  personal  discharge  has  been 
opposed  under  s.  47  of  the  Insolvent  Act,  can  be 
again  opposed  by  the  same  creditor,  and  on  the 
same  grounds,  when  he  applies  for  an  absolute 
discharge  under  s.  60.  The  order  made  on  the 
hearing  of  the  petition  under  s.  47  of  the  Act  can 
be  used  as  evidence  against  the  insolvent  when 
Applying  for  his  discharge  under  s.  60,  provided 
that  such  order  clearly  states  the  offences  established 
against  the  insolvent.  An  insolvent,  by  being  pun- 
ished under  s.  60  of  the  Act,  does  not  thereby  cease 
to  be  liable  in  respect  of  such  ofifences  when  he  ap- 
plies for  his  discharge  under  the  60th  section.  The 
discharge  under  s.  60  of  an  insolvent  who  has 
already  obtained  his  discharge  under  s.  47  is  not 
as  of  course,  but  will  depend  upon  the  general  con- 
duct of  the  insolvent  both  before  and  subsequent  to 
his  obtaining  his  discharge  under  s.   47.     In  re 

'  COORLAWALLA  ....  9  Bom.  1 

-V —  SS.  60  and  61. 


See  Company — Winding  up  — Oeneral 
Cases       .         .1.  L.  R.  10  Bom.  582 

s.  62— Crown  debt — Judgment-debt 


in  name  of  Secretary  of  State  for  India  in  Council, 
A  judgment-debt  due  to  the  Secretary  of  State 
for  India  in  Council,  arising  out  of  transactions  at  a 
pubUc  sale  of  opium  held  by  the  Secretary  of 
State  for  India  in  Council,  is  a  debt  in  respect  of 
'  Crown  property,  and  therefore  a  "  debt  due  to  our 
Sovereign  lady  the  Queen  "  within  the  meaning  of  s. 
62  of  the  Insolvent  Act.  In  determining  whether  or 
no  a  debt  falls  under  the  denomination  of  a  Crown 
debt,  the  question  is  not  in  whose  name  the  debt 
stands,  but  whether  the  debt,  when  recovered,  falls 
into  the  coffers  of  the  State.  Principle  in  Secretary 
of  State  for  India  in  Council  v.  Bombay  Landing 
and  Shipping  Company,  5  Bom.  0.  C.  23,  followed. 
Judah  v.  Secretary  op  State  for  India  in. 
Council        .         .         .     I.  L.  R.  12  Calc.  445 

s.  63. 

See  Married  Women's  Property  Act, 
s.  8  .1.  L.  R.  18  Mad.  19 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 


1. 


ss.  72, 73 — "Evidenoe—Evidence 


not  in  writing — Appeal.  Where  the  evidence  has 
not  been  taken  down  in  writing  as  provided  by  s. 
72  of  the  Insolvent  Act,  the  evidence  cannot  be 
gone  into  on  appeal  under  s.  73.  In  the  matter  of 
Adjudhia  Prasad  J  air  am  Gir  v.  Miller 

7  B.  L.  R.  74: 15  W.  R.  O.  C.  16 


2. 


A  ppeal — Mode 


of  computation  of  time  for  appeal — Vacation.  In 
order  to  enable  an  insolvent  to  appeal  from  an 
order  passed  in  the  matter  of  his  petition,  notes  of 
the  evidence  must  be  taken  at  the  hearing  by  an 
officer  of  the  Court.  In  the  time  allowed  for  ap- 
pealing the  vacation  is  to  be  computed,  unless  such 
time  expire  daring  the  vacation,  in  which  case 
the  petition  of  appeal  must  be  presented  to  the 
Court  or  a  .Judge  on  the  first  day  after  the  vaca- 
tion.   In  re  Lakhmidas  Hansraj 

5  Bom.  O.  C.  63 


3. 


Appeal — Evidence » 


Mode  of  recording.  In  order  to  enable  tha  High 
Court  to  hear  the  appeal  of  an  opposing  creditor 
from  order  m'lde  upon  the  hearing  of  an  insolvent's 
petition  which  such  creditor  opposes  (and  upon 
which  evidence  is  taken),  it  is  necessary  that 
notes  of  all  the  evidence  at  the  hearing  should 
be  recorded  by  an  officer  of  the  Insolvent  Court. 
In.  re  Lakhmidas  Hansraj,  5  Bom.  O.  C.  63,  in 
substance  followed.  Kvlliandas  Kirparam  v. 
Trikasclal  Gulabhai       .         .        9  Bom.  307 


4. 


Appeal — Limita' 


tion — Evidence.  Certain  creditors  of  an  insolvent 
appealed  against  an  order  declaring  him  entitled  to 
his  personal  discharge.  The  appeal  time  expired 
during  the  vaciktion  of  the  Court,  and  the  appeal 
petition  was  presented  on  the  day  when  the  Court 
re-opened.  During  the  insolvency  proceedings 
evidence  was  not  recorded  under  s.  72,  and  the 
appellant  sought  on  appeal  to  use  the  commis- 
sioner's notes  of  evidence.  Held{\)  that  the  appeal 
was  not  barred  by  limitation  ;  (ii)  that  it  was  not 
competent  to  the  Court  to  refer  to  the  commis- 
sioner's notes.    Abdool  v.  Mahamed 

I.  Ij.  R.  14  Mad.  404 
s.  73. 


See  Coubt-fees 
See  Insolvency 


I.  Ii.  R.  24  Mad.  160 
I.  Ij.  R.  36  Calc.  512 


1. 


8.  73 — Appeal — Power  of  com- 
missioner. A  commissioner  has  no  ]X)wer,  under 
s.  73  of  the  Insolvency  Act  to  extend  the  time  for 
presenting  a  petition  of  impeal  from  an  order  of 
the  Insolvent  Court.    In  re  Gholam  Rasul  Khan 

1  B.  L.  R.  O.  C.  130 

Poiver     of    Com- 


2. 


misHioner — Attachment  of  Property,  Application  for. 
I'he  gomastah  of  an  insolvent  claimed  to  retain 
certain  property  as  against  the  insolvent,  and  dis- 
obeyed an  order  of  Court  that  he  should  make  over 
the  property  to  the  Official  Assignee,  whereupon  an 
order  of  attachment  was    made  absolute    against 
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INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21) 

— contd. 
s.  73 — conid. 


him.  Before  such  order  was  made  absolute,  the 
gomastah  and  another  person  had  obtained  a 
money-decree  against  one  B.  Held,  that  the  Com- 
missioner had  no  jjowers  except  those  conferred  by 
the  Act,  and  therefore  could  not  grant  an  appli- 
cation by  the  Ofiicial  Assignee  that  half  the  amount 
of  the  decree  still  in  the  hands  of  R  should  be 
attached  and  brought  into  Court.  In  re  Khettsey 
Dass  .....    3  B.  Ii.  It.  Ap.  14 


3. 


Civil    Procedure 


Court,  s.  342 — Afpeal  from  Commissioner  of  Insol- 
vent Court  — Security  for  costs.  S.  342  of  Act  VIII 
of  1859  did  not  apply  to  appeals  from  the  orders  of  a 
Judge  sitting  as  a  Commissioner  of  the  Insolvent 
Coui't.  The  right  of  appeal  is  given  by  s.  73  of  the 
Insolvency  Act  and  the  Court  cannot  impose  on  the 
appellant  a  condition  that  he  shall  give  security  for 
the  costs  of  such  an  appeal.  In  the  matter  of  Ram 
Sebak  Misser       .         .         .         5  B.  Ii.  B.  179 


4. 


Security  for  costs 


— N  on-appearance  of  insolvent.  On  an  application 
for  deposit  of  security  for  costs  in  an  appeal  by 
an  insolvent  under  s.  73  of  the  Insolvency  Act,  in  a 
case  where  the  insolvent  had  been  sentenced  to 
imprisonment  under  s.  50  of  the  Act,  and  it  was 
shown  that  he  had  absconded,  the  Court  declined 
to  make  any  order  for  security  for  costs,  but  refused 
to  hear  the  appeal  unless  the  insolvent  was  present. 
In  the  matter  of  Ghasseeeam    15  B.  L.  K.  Ap.  10 

5^ ,  Opposing  credi- 
tor taken  hy  surprise — Discharge — Power  of  Com- 
missioner, to  set  aside  discharge.  Where  an  opposing 
creditor,  being,  without  any  default  on  his  part, 
misled  as  to  the  time  when  an  insolvent's  petition 
was  to  come  on  for  hearing,  failed  to  appear  when 
the  petition  was  called  on,  and  the  insolvent  ob- 
tained his  discharge  ex  parte,  the  Appellate  Court, 
on  the  ground  that  the  opposing  creditor  had  been 
taken  by  surprise,  set  aside  the  order  of  discharge 
and  restored  the  case  to  the  board.  Semble  i  That 
under  the  circumstances  the  Commissioner  sittuig 
in  insolvency  had  no  jurisdiction  to  set  aside  the 
order  of  discharge.  Dwakkadas  Lalubhai  v. 
Blackwell            .        ...        .8  Bom.  319 

6. Appeal — Proce- 
dure— Form  of  petition  of  appeal — Civil  Procedure 
Code,  s.  590.  The  procedure  Code,  as  to  appeals 
from  orders  under  the  Civil  Procedure  Code,  1882,  is 
not  made  ax)plicable  by  s.  590  to  appeals  from  orders 
under  the  Insolvency  Act.  No  particular  form  is 
prescribed  for  petitions  of  appeal  under  the  latter 
Act.  In  this  case  the  so-called  memorandum  of 
appeal  was  held  to  be  a  good  petition  of  appeal 
under  the  Act.     In  the  matter  of  Brown 

I.  li.  B.  12  Calc.  629 


7. 


Appeal  by    insol- 


veni'^^Insolvent  convicted  and  sentenced  to  imprison- 
ment ^under  8.  jO  of  the  Insolvency  Act — Power  of 
High  Court  to  admit  insolvent  to  hail  pending  appeal. 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  21> 

— contd.  ju 

's.  73 — concld. 

An  insolvent  was  convicted  by  the  Insolvent  Court 
of  an  offence  under  s.  50  of  the  Insolvency  Act 
(Stat,  11&12  Vict.  c.  21),  and  sentenced  to  im- 
prisonment. Under  s.  73  of  the  Act,  he  appealed 
against  the  decision  of  the  Insolvent  Court  and 
applied  to  be  admitted  to  bail  pending  the  hearing 
of  his  appeal.  Held,  refusing  the  application,  that 
the  High  Court  had  no  power  to  admit  liim  to  bail. 
In  the  matter  of  Hormakji  Abbestr  Hormarji 

I.  L.  E.  17  Bom.  334 


8. 


Practice — A  ppeal 


from  an  order  of  adjudication — Responded  on  record 
withdrawing  from  appeal — Other  creditors  allowed  to 
appear  in  appeal  as  respondents,  although  not 
named  on  the  record — Costs  of  Offlnal  A'>^ignee.  An 
order  was  made  by  the  Insolvent  Court  adjudging: 
H  an  insolvent  on  the  petition  of  certain  of  his 
creditors.  H  appealed  against  the  order  the  peti- 
tioning creditors  being  the  respondents  named  on 
the  record.  When  the  appeal  came  on  for  hearing, 
the  said  respondents  did  not  appear,  and  it  was 
alleged  that  the  appellant  had  settled  with  them,  in 
order  to  induce  them  to  withdraw  from  the  appeal. 
Another  creditor,  whose  name  was  in  the  insolvent's 
schedule,  thereupon  applied  to  be  heard  in  the 
appeal  in  support  of  the  order  of  adjudication,, 
and  if  necessary  that  his  name  should  be  entered 
on  the  record  as  respondent.  The  Court  granted 
the  application.  The  Official  Assignee  is  entitled* 
to  his  costs  of  appearing  in  an  appeal  against 
an  order  of  adjudication.  In  the  matter  of  Haroon 
Mahomed     .         .         .     ,  I.  L.  B.  14  Bom.  ISDt' 

9.  . _  Order  of  personal 

discharge — Finality  of  order.  An  order  under  s.  47 
of  the  Indian  Insolvency  Act  (Stat.  11  &  12  Vict.  c. 
21)  for  the  final  discharge  of  an  insolvent  once 
granted  cannot  be  set  aside  except  upon  the 
grounds  speciiBed  in  s.  56  of  that  Act.  The  only 
course  open  to  an  opposing  creditor  is  to  appeal 
against  the  order  under  s.  73.  In  re  Dayabhai 
Sarupchand.  Ex  parte  Sorabjt  Byramji 
Tatah        .         .         .        I.  L.  K.  23  Bom.  474 


10. Practice — Appeal 

hy  petition — Petition  by  creditor  not  included  in 
Schedule — Jurisdiction  of  High  Court  in  its  Appellate 
Jurisdiction — Distributions  of  Dividends.  On  an 
application  for  relief  under  s.  73  of  the  Insolvent 
Act  to  the  High  Court  in  its  appellate  jurisdiction 
by  a  creditor  whose  claim  at  the  time  of  the  final 
discharge  was  by  some  inadvertence  not  enterecL 
in  the  schedule,  the  insolvent,  however,  having 
notice  of  and  acknowledging  the  claim  and 
knowing  of  the  omission; — Held,  that  the 
High  Court,  in  its  a])pellate  jurisdiction,  had 
jurisdiction  to  intervene  and  to  order  that  the 
creditor  be  entered  in  the  insolvent's  schedule,  and 
that  he  do  rank  as  cre<Htor  as  well  in  respect  of 
past  as  of  future  dividends.  In  re  H.  P.  Cobbold,. 
AN  Insolvent  (1908)      .     I.  Ii.  B.  36  Calc.  512 
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:iNSOIiVENOY  ACT  (11  &  12  Vict.,  c.  21) 
— contd. 

s.  86. 

See  Limitation  Act,  1877,  Sch.  II,  Akt. 

180     .        .        I.  Ii.  R.  11  Bom.  138 

I.  Ii.  R.  13  Bom.  520 

L.  R.  16  I.  A.  156 

See  Transfer  of    Property  Act,  s.  1.'}5 
I.  L.  R.  21  Bom.  572 


1. 


Entering  up  judg- 


•merit  aciainst  insolvent  for  non-appearance.  The 
insolvent  not  a^ppearing  when  Ms  petition  came  on 
for  hearing  an  order  was  made  on  the  application 
of  the  Official  Assignee  that  the  insolvent  should 
attend  on  a  day  fixed  for  the  piu'pose  of  being 
examined  :  the  order  to  be  served  on  him  in  the 
meantime.  On  the  day  fixed  he  did  not  appear 
and  an  applicatii»n  was  granted  that  judgment 
should  be  entered  up  against  him  under  s  86  oi  the 
Insolvent  Act.  'I'hat  section  was  not  repealed  by 
Act  XIV  of  1870.     In  the  matter  of  Costello 

8  B.  Ii.  R.  Ap.  57 

Judgrfient  entered 


up  under  8.  86  of  the  Insolvent  Act  {11  &  12V id. 
c.  21) — Execution — Practice — Procedure — Civil  Pro- 
cedure Code,  1882y  ss.  638,  619.  A  judgment 
•entered  up  under  s.  86  of  the  Insolvency  Act  (11  & 
12  Vict.  c.  21)  is  a  judgment  of  the  High  Court 
and  must  be  executed  under  the  provisions  of  the 
Civil  Procedure  Code.  In  re  Bhaowandas  Har- 
jivAN     .        .        .        .      I.  Ii.  R.  8  Bom,  511 

8.  Absent  of  abscond- 
ing insolvent,  entering  up  judgment  against.  Where 
an  insolvent  who  had  not  received  his  discharge 
left  the  jurisdiction  of  the  Court  pending  the  further 
hearing  of  his  |)etition  for  the  benefit  of  the  Act  for 
the  Relief  of  Insolvent  Debtors,  and  there  was 
reason  to  believe  that  he  would  not  return  to  the 

Jurisdiction,  the  Court  ordered  judgment  to  be  en- 
tered up  under  s.  86  of  the   Act  for  the  amount 

•of  the  debts  appearing  in  his  schedule.  In  the 
matter  of  English       .       .         .     7  C.  L.  R.  378. 

4. Diacrd-ion  of  Court 

as  to  entering  up  judgment  wjainst  insolvent — 
Final  disc7uj.ro f.  Under  s.  86  of  the  Insolvency  Act 
(Stat.  11  &  12  Vict.  c.  21),  the  Court  has  a  discre- 
tion  to  grant  or  refuse  an  application  to  enter  up 
judgment  against  an  insolvent  for  the  amount  of 
"his  debts.  In  exercising  the  discretion  the  Court 
must  be  gufded  by  the  circumstances  of  the  insoU 
vency.  In  the  matter  of  Hormarji  Ardesir  Hmr- 
MARJi        .        .  I.  Ii.  R.  18  Bom.  297 


5. 


Entering  up  judg- 


ment agairust  insolvent — Final  discliarge,  discretion 
'of  Court  as  to.  In  August  1892  the  insolvent  was 
found  guilty  of  various  offences  under  as.  50  and 
51  of  the  Indian  Insolvency  Act  (11  &  12  Vict,  c 
21)  and  was  sentenced  to  imprisonment  for  three 
m  mths,  his  discharge  being  also  postpone  J  for  a 
further  period  of  twelve  months.  In  December 
1894,  on  his  application  for  final  discharge  under  8. 
*6')  of  the  Act,  the  Official   Assignee   applied   that, 


INSOLVENCY  ACT  (11  &  12  Vict.,  c.  2-1) 

— concld. 

s.  SQ— concld. 


before  the  order  of  discharge  was  made  judgment 
should  be  entered  up  against  him  under  s.  86  for 
the  amount  of  his  debts.  The  Commissioner  of 
the  Insolvent  Court  in  the  exercise  of  the  dis- 
cretion given  to  him  by  the  Act,  ordered  judg- 
ment to  be  entered  up  accordingly.  On  appeal 
by  the  insolvent ; — Hdd,  reversing  the  order,  that 
under  the  circumstances  of  the  case,  the  discre- 
tion of  the  Commissioner  had  been  improperly 
exercised  and  that  the  order  to  enter  up  judgment 
agaiast  insolvent  should  be  discharged.  In  the 
matter  of  Hormarji  Ardeshir  Hormarji 

L  Ii.  R.  19  Bom.  778 
6.  Knteri)ig  of  judg- 
ment againist  insolvent.  Semble  :  That  there  is  no 
provision  in  the  Insolvency  Act  of  1848,  which 
imposes  upon  an  insolvent,  who  has  obtained  his 
personal  discharge,  the  duty  of  disclosing  to  the 
Official  Assignee  that  he  has  become  possessed  of 
property  since  the  making  of  the  order  of  personal 
discharge  conse(iuently  the  non-discloser  by  an 
insolvent  that  he  has  become  so  possessed  of  a 
house  cannot  be  regarded  as  a  fraud  either  on  the 
creditors  of  the  Official  Assignee  so  as  to  render 
8.  18  of  the  Limitation  Act  applicable.  S.  86  of  the 
Insolvency  Act  is  permissive  and  provides  that  the 
Court  may  enter  up  judgment  against  an  insolvent, 
if  in  the  circumstances  of  the  case  it  shall  think  tit. 
Sonble,  therefore,  that  following  the  rule  of  practice 
under  the  English  Bankruptcy  Acts  judgment  will 
not  be  entered  up  against  a  bankrupt  as  a  condition 
of  his  discharge,  unless  he  has  an  income  more 
than  sufficient  to  kept  his  family  in  the  enjoyment 
of  the  ordinary  necessaries  of  life.  ArdclKakbem 
Sahib  t^.  Off'iciai,  Assiqnek  op  Madras  (1905)     ^ 

I.  Ij.  R.  28  Mad.  168 

INSOLVENT  DEBTOR. 

See  Insolvency — Insolvent      Debtors 
UNDER  Civil  Procedure  Code. 

INSPECTION. 

See  Judge        •     I.  Ij.  R.  33  Calc.  133 

INSPECTION  OP  DOCUMENTS. 

1  Civil  Cases 5750 

2.  Criminal  Cases       ....  5768 

See  Civil  Procedure  Code,  1882,  s.  50. 

I.  Ii.  R.  32  Bom.  152 

See  Mandamus     I.  L.  R.  32  Bom.  466 

See  Practice — Civil  Cases — Inspection 
and  Production  of  Documents. 

See  Presidency  Banks  Act,  s.  50. 

I.  L.  R.  31  Bom.  319 
I.  L.  R.  32  Bom.  466 


1.  CIVIL  CASES. 


1. 


Time  for  ordering  defendant 

to  ftirnish  list  of  documents— The  Court    will 
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INSPECTION  OP  DOCUMENTS— conic?. 

1.  CIVIL  CASES— co»i^. 

not  order  a  defendant  to  furnish  the  plaintiff  with  a 
list  of  documents  till  after  the  plaintiff  shall  have 
filed  his  \^Titten  statement.     OaLia  v.  Kunas 

2  Hyde  279 

2. Practice — Affidavit  of  docu- 
ments— Insufficienci/  of  affidavit — Alteration  by 
letter  of  terms  of  notice  already  served- — Civil  Pro- 
cedure Code  {Act  XIV  of  1882),  ss.  131  and  133, 
Before  the  Court  will  make  an  order  under  s.  133  of 
the  Court  of  Civil  Procediure,  the  preliminary  steps 
mentioned  in  s.  131  must  betaken  by  the  party 
applying  for  the  order.  Mohendro  Nath  Daw  an 
■V.  IsHUN  Chundeb  Dawan  .  I,  L.  R.  10  Calc.  59 


3. 


Production       of 


documents — Discovert/ — Civil  Procedure  Code,  1882, 
ss.  131,  136.  If  a  notice  under  s.  131  of  the  Civil 
Procedure  Code  be  not  answered  as  provided  by  s. 
132  the  party  seeking  the  inspection  of  documents 
may  apply  for  an  order  under  s.  133,  and  his  ap- 
plication must  be  supported  by  an  affidavit.  The 
Court  has  no  jurisdiction  to  pass  an  order  under 
s.  13fi,  unless  the  provisions  of  s.  134  are  strictly 
complied   with.     Dhapt   v.    Ram   Pershad 

I.  Ii.  R.  14  Calc.  768 


4. 


Discovery — Civil     Procedure 


Code,  ss.  129,  136 — Discovery  of  documents — Parda- 
nasin  women.     In  a  suit  brought    by    two    Maho- 
medan     pardanashin   ladies   for   recovery    of   im- 
moveable property  by  right  of  inheritance  an  order 
was  passed,  under  s.   129    of  the  Civil    Pocedure 
Code,  requiring  the  plaintiffs  to  declare  by  affidavit 
"**  all  the  papers  connected  with  the  points  at  issue 
in  the  case  which  were  or  had  been  in  their  posses- 
sion or  control."     After  some  ineffectual  proceed- 
ings, the  plaintiffs  were  peremptorily  order^  to  file 
their  affidavit  on  a   certain  date.     On  that  date  an 
affidavit  was  filed  on  their   behalf  by  their  brother 
and  mooktear,  with  a  list   of    their   documentary 
evidence,  but  the  affidavit  and  list  were  considered 
defective     upon     several    grounds,   one  of  which 
was  that  the    affidavit  ought  to  have  been  made 
by  the    plaintiffs   personally.     Further    time    was 
then  given  to  the  plaintiffs  to    amend    these    de- 
fects, and  ultimately  they  filed    an    affidavit   pur- 
porting to  be  made   by  them  personally,   praying 
that  the  Court  would  have  it  verified  in  any  manner 
thought  proper,  provided    that  their    pardanashini 
were  not  interfered  with.     QTie  Co\u-t,  under  s.   136 
of  the  Code,  dismissed  the  suit  for    want  of  pro- 
secution, in  consequence  of  the  orders  under  s.  129 
not   having     been    complied   with,   though  ample 
opportunity   had  been  given  to  the  plaintiffs  and 
no  sufficient  gi'ound  for  non-compliance  had  been 
shown.     Held,  without  going  into  the  question  of 
the  sufficiency  or  non-sufficiency  of  the  action  of 
the  plaintiffs,  with  regard  to  the  orders  made  under 
s.  129  of  the  Code,  that,  looking  at  the  disabilities 
of  the  plaintiffs   and   the   circumstances   of   their 
suit,  the  case  was  not  one  in  which  it  was  expe- 
dient to  enforce  the  liability  to  which  they  might 
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have  exposed  themselves  under  the  peculiar  provi- 
sions of  s.  136.  Kalian  Bibi  v.  Safdar  Husain 
Khan    .         .         .  I.  L.  R.  8  All.  265 


5. 


Civil     Procedure 


Code,  1877,  s.  135 — Trial  of  issue  before  inspection 
granted.  The  intention  of  s.  135  of  the  Civil 
Procedure  Code  (Act  X  of  1877)  is  to  give  the  Court 
the  power  of  raising  and  determining  an  issue  for 
the  exclusive  purpose  of  deciding  the  right  to  dis- 
covery of  evidence  which  is  to  be  used  at  the  trial, 
and  therefore,  from  the  nature  of  the  case,  before 
the  hearing  of  the  cause.  It  should  be  a  rule  of 
practice  that  when  an  order  is  made  under  s.  135 
of  the  Civil  Procedure  Code  (Act  X  of  1877)  by 
the  Judge  in  chambers,  the  suit  should  be  set  down 
for  the  trial  of  the  particular  issue  as  well  as  of  the 
cause  itself  when  it  comes  to  a  hearing  before  the 
same  Judge.  Ahmedbhoy  Hitbibhoy  v.  Vullee- 
BHOY  Cassumbhoy      .  I.  L,  R.  6  Bom.  572 


6. 


Inspection  of  accounts — Suit 


for  wrongful  dismissal.  In  a  suit  for  wrongful  dis- 
missal of  a  servant  of  a  gas  company,  in  which  the 
plaintiff  alleged  that  the  motive  for  dismissing  him 
was  his  discovery  of  certain  irregularities  of  the 
manager  with  regard  to  money-matters : — Held,  that 
he  was  entitled  to  inspect  the  accounts  which  had 
been  checked  by  himself  while  in  the  company's 
service,  the  press-copy  letter-book  containing  copies 
of  correspondence  regarding  his  own  conduct  while 
in  the  company's  service,  and  the  account  of  a 
particular  item  in  respect  of  which  he  alleged 
he  had  made  discoveries  that  he  imputed  to  the 
manager  as  the  cause  of  his  dismissal.  Mitchell 
V.  Oriental  Gas  Company  1  Ind.  Jur.  N.  S.  323 


7.  - 


Right  of  mortgagee  to  with- 
hold production  of  mortgage  deed  or  title- 
deeds  for  inspection — Suit  to  avoid  lien, 
B  mortgaged  by  deed  certain  premises  to  J  D,  and  at 
the  same  time  delivered  to  him  title-deeds  compris- 
ing the  said  premises,  and  also  other  immoveable 
property  of  B.  B  subsequently  became  em- 
barrassed and  assigned  all  his  immoveable  estate 
to  trustees  for  his  creditors.  The  trustees  sued 
J  D  for  a  declaration  that  the  immoveable  property 
other  than  the  mortgaged  premises  was  vested  in 
them  free  from  any  lien  of  the  defendant ;  and 
J  D  in  the  written  statement  claitped  a  lien  on 
all  the  little  deeds  and  submitted  that  he  was  not 
bound  (until  his  claim  was  satisfied)  to  hand  them 
over  to  the  plaintiffs,  or  to  produce  them  or  his  deed 
of  mortgage  for  inspection.  Semble  :  That  on  the 
authorities  J  D  was  not  bound  to  produce  the 
title-deeds  before  satisfaction  of  his  claim.  Quiere  : 
Whether  before  satisfaction  he  was  bound  even 
to  produce  his  deed  of  mortaa<re.  Beattie  v. 
Jetha  Dungaesi        .         .      5  Bom.  O.  C.  152 


8. 


Inspection  of  will  of  Hindu 


— Applic€,tion  by  next  of  kin.  The  Court,  wid  on  the 
application  of  one  who  is  next  of  kin  of  a  deceased 
Hindu,  order  a  person  who  is  in  possession  of  an  al- 
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leged  will  of  the  deceased  to  brirg  in  and  deposit  the 
same  with  the  officer  of  the  Court  for  the  purpose  of 
being  inspected,  and  a  copy  thereof  taken  by  the  ap- 
nlicant.     In  the  qocds  of  Balkrishna  Gaispatji 
^  1  Bom.  114 

9^ Partnership    books — Partner- 

ship — Production  of  documents.  One  partner  of  a 
firm  represents  the  other  partners  for  the  purposes 
of  production  of  documents.  Iherefore,  where  the 
plaintiff,  alleging  that  he  had  been  a  patrner  v^ith 
the  defendant  and  others  in  the  firm  of  Ibrahim 
Kadu  &  Co.^  and  that,  on  the  dissolution  of  that  firm, 
the  amount  then  standing  to  his  credit  in  the 
partnership  books  had  been  carried  to  his  credit  in 
the  books  of  a  new  firm  in  which  he  and  the  defend- 
ant only  were  partners  applied  for  an  order  on  the 
defendant  to  produce,  for  the  plaintiff's  inspection, 
the  books  of  Ibrahim  Kadu  &  Co.,  which  applica- 
tion was  resisted  by  the  defendant  on  the  ground 
that  the  other  partners  in  the  firm  of  Ibrahim 
Kadu  &  Co.  had  an  interest  in  those  books,  and  were 
not  parties  to  the  present  application,  or  showing  to 
have  consented  to  it.  Heldy  that  the  plaintiff  was 
entitled  to  the  order.     Jakarta  v.  Kasim 

I.  li.  E.  1  Bom.  496 


10, Privileged  communications 

— Principal  and  ageni — Suit  for  injunction  to  re- 
strain use  of  trade  marks — Civil  Procedure  Code 
{Act  X  of  1877),  s.  130.  Under  s.  130  of  the 
avil  Procedure  Code  (Act  iS  of  1877)  a  Judge  has 
no  discretion  to  refuse  to  allow  inspection  of  docu- 
ments relating  to  matters  in  question  in  a  suit, 
provided  they  are  not  privileged.  Confidential  com- 
munications between  principal  and  agent  relating  to 
matters  in  a  suit,  are  not  necessarily  privileged.  Held 
in  a  suit  for  an  injunction  to  restrain  the  defend- 
ant from  using  certain  trade  marks,  that  telegrams 
and  letters  between  the  plaintiff's  firm  in  London  and 
their  managing  agent  in  Bombay,  relating  to  the 
subject-matter  of  the  suit,  were  not  privilecod 
Wallace  v.  Jefferson        I.  Ij.  B.  2  Bom.  453 


11. 


Discovert^ — Pro- 


duction  of  documents — Privilage — Solicitor  and 
client^ Act  XIV  of  1882,  s.  133.  Letters  written 
by  one  of  the  defendant's  servants  to  another,  for 
the  purpose  of  obtaining  information  with  a  view 
to  possible  future  litigation,  are  not  privileged,  even 
though  they  jnight,  under  the  circumstances,  be 
required  for  the  use  of  the  defendant's  solicitor.  In 
order  that  privilege  may  be  claimed,  it  must  be 
shown  on  the  face  of  the  affidavit  that  the  docu- 
ments were  prepared  or  written  merely  for  the 
use  of  the  solicitor.  BrpRO  Dass  Dey  v.  Secretary 
OF  State  fob  India  .  I.  Ii.  B.  11  Calc.  655 
12. Discovery — Affi- 
davit of  documents — Sufficiency  of  affidavit — Further 
affidavit — Inspection  of  documents — Practice.  "Where 
in  an  affidavit  of  documents  privilege  is  claimed 
for  a  correspondence  on  the  ground  that  it  contains 
instructions,  and  confidential  communications  from 
the  client  (the  plaintiff)  to  his  solicitor,  it  must 
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appear  not  merely  that  the  correspondence  gene- 
rally contains  instructions,  etc.,  but  that  each 
letter  contains  instructions  or  confidential  communi- 
cations to  the  attorneys  with  reference  to  the  conduct 
of  the  suit.  Bewicke  v.  Graham,  7  Q.  B.  D.  400, 
followed.  Oriental  Bank  Corporation  v.  Brown 
&  Co.  .         .         .        I.  Ij.  L.  12  Calc.  265- 


13. 


Documents  alleged  not  to 


be  material — Code  of  Civil  Procedure  {Act  XIV 
of  1882),  s.  135 — Affidavit  of  documents — Produc- 
tion of  documents — Specific  performance  of  con- 
tract to  purchase — Refusal  to  allow  inspection. 
In  a  suit  for  specific  performance  of  a  contract  to 
purchase  an  indigo  factory,  the  defendant  denied 
that  the  agreement  relied  on  was  final  and  alleged 
that  the  plaintiff  had  induced  him  to  sign  the  agree- 
ment by  means  of  representations  regarding  the 
nature,  the  extent,  the  value  and  the  net  income 
of  the  property,  all  of  which  representations  the 
defendant  charged  were  false  and  fraudulent  to  the 
knowledge  of  the  plaintiff.  The  plaintiff  in  his 
affidavit  of  documents  set  out  a  list  of  title-deeds 
evidencing  his  title  to  and  the  books  of  accounts  and 
other  papers  and  documents  relating  to  the  property 
agreed  to  be  purchased,  and  these  he  claimed  to 
withhold  from  the  defendant's  inspection,  on  the 
ground  that  they  were  not  sufficiently  material  at 
that  stage  of  the  suit.  Hdd,  that  the  documents 
were  not  protected.  Sutherland  v.  Sinohee 
Churn  Dutt^        .         .     I.  L.  B.  10  Calc.  808 

14.  Telegraphic     messages — 

Sanction  of  Oovernment  to  production.  Where 
parties  require  the  inspection  or  production  of 
telegraphic  inessages,  it  is  for  them,  and  not  the 
Court,  to  obtain  the  necessary  sanction  of  Govern- 
ment to  the  disposal  of  such  messages.  Lkckraj  v. 
Paleb  Ram        .         .         .         .     2  N.  W.  210 


15. 


Defendant's  right  to  inspec- 


tion of  documents  referred  to  in  plaint 
before  filing  written  statement — Practice. 
A  defendant  is  entitled  to  have  inspection  of  docu- 
ments referred  to  in  the  plaint  although  ho  has  not 
filed  his  written  statement.     Ram  Dayal  Saligram 

V.    NURHURBY    BaLKBISHNA 

I.  L.  E.  18  Bom.  368 


16. 


Document  referred  to  in       ' 


'written  statetment  and  omitted  in  list — 
Practice — Rules  of  High  Court  of  6th  June  1874, 
50,  52.  Where  the  defendant  stated  in  an  affidavit 
that  a  schedule  annexed  thereto  contained  a  list  of 
all  the  documents  in  his  possession  or  power  relating 
to  the  suit  and  a  certain  other  document  was  not 
mentioned  in  the  schedule,  though  referred  to  by 
the  defendant  in  his  \^Titten  statement : — Held,  on 
the  hearing  of  a  summons  to  consider  the  sufficiency 
of  the  affidavit,  that  the  plaintiff  could  not  cross- 
examine  on  the  affidavit  but  could  only  show  it  was 
not  an  honest  affidavit.  The  proper  course  was  to 
apply  for  inspection  of  the  particular  document  refer- 
red to  in  the  written  statement  and  omitted  from 
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the  schedule,  if  inspection  was  needed.     Kennelly 
v.Wyman     .         .         .         I.  L.  R.  1  Calc.  178 


17. 


Practice  where  portion  of 


document  is  protected    from    inspection — 

Practice — Sealing  up  immaterial  parts.  Practice  to 
be  followed  where  a  party  producing  documents 
wishes  to  have  a  certain  portion  of  them  sealed  up. 
Heekalall  Rukhit  v.  Ram  Sueun  Lall 

I.  L.  B.  4  Calc.  835 
18.  Discovery — Affidavit   of  docu- 
ments when  there  are  several  plaintiffs,  some  of  whom 
are    in    England — Practice — Privilege — Grounds    of 
privilege.     Where  there  are  several  plaintiffs,  all  of 
them  must  join  in  making  the  affidavit  of  documents 
unless  some  specific  reasons  to  the  contrary  are 
shown.     The  fact  that  some  of  the  plaintiffs  reside 
in  England  is  no  reason  why  they  should  be  excused 
from    making    such   affidavit.     Documents   which 
contain   the    purport    of    interviews    with    and    of 
advice  received  from,  the    plaintiffs'  solicitors  and 
counsel  as  to  the  plaintiffs'  position  in  regard  to 
their  said  claim  and  as  to  the  steps  to  be  taken 
thereto,  are  privileged.     Documents  which  record 
the  steps  taken  by  the  plaintiffs  from  time  to  time 
in  prosecuting  their  claim  against  the  defendant  are 
not  privileged.     Opinions  upon,  or  steps  taken  in 
reference  to,  a  suit  in  which  plaintiffs  and  defendants 
are  putting  forward    opposing    contentions  cannot 
be  said  to  relate  solely  to  the  case  of  the  plaintiff 
and  are  not  privileged.     Ryrte  v.   Shivshankae, 
GoPALJi           .         .         .        I.  L.  R.  15  Bom.  7 


19. 


Co-defendants — 


Inspection  granted  to  defendant  against  co-defend- 
ant. A  defendant  may  obtain  discovery  or  inspec- 
tion as  against  a  co-defendant  if  the  latter  can  be  re- 
garded as  an  opposite  party.  The  plaintiff  sued  to 
set  aside  mortgage  made  by  his  uncle  (defendant 
No.  3)  to  defendants  Nos,  I  and  2,  alleging  that, 
shortly  after  he  (the  plaintiff)  had  attained  his 
majority,  he  had  been  induced  to  join  in  the  mort- 
gage by  the  undue  influence  and  threats  of  his  uncle 
(defendant  No  3),  who  represented  that  the  money 
to  be  raised  by  the  mortgage  was  required  to  pay  off 
the  debts  of  the  plaintiff's  father.  The  plaintiff 
further  alleged  that  he  had  received  none  of  the 
money,  and  that  no  money  had  been  paid  by  defend- 
ants Nos.  1  and  2  to  the  third  defendant  in  his 
presence.  Defendants  Nos.  1  and  2  took  out  a  sum- 
mons against  the  third  defendant  for  inspection  of 
certain  account  books  and  documents.  It  was 
objected  that  no  question  was  raised  in  the  suit 
between  the  third  defendant  and  defendants  Nos.l 
and  2,  and  that  consequently,  under  s.  131  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882),  the  latter 
were  not  entitled  to  inspection.  Held,  that  inspec- 
tion must  be  given.  It  was  possible  that,  not  being 
able  to  set  aside  the  mortgage  as  regarded  himself, 
the  third  defendant  was  colluding  with  the  plaintiff. 
Under  the  circumstances  he  might  be  considered  a 
"party  opposite"  to  the  first  two  defendants 
although  eventually  the  Court  might  not  be  able 

VOL  II. 


INSPECTION  OP  DOCUMENTS-conW. 
[1.  CIVIL  CASES— co»W. 


to    make     any     order 
Anandrao  Vithal  v. 


20. 


between    him    and    them. 
BuDRA    Malla 

I.  L.  B.  17  Bom.  384 

AfB.davit    of   documents. 


suflaciency  ot~Practice—  Bight  to  put  in   further 
affidavit   in   support   of   claim   of    privilege    where 
original  affidavit  is  not   sufficient — Documents  refer- 
red to  in  pleadings  as  statin^/  facts  on  which  party 
setting  them  up  relies.     Where  an  affidavit  of  docu- 
ments stated,  with  regard  to  certain  documents  of 
which  the  plaintiffs  asked  for  inspection,  that  the 
defendants  objectad  to  produce  them  for  inspection 
"  because    such   documents    were    obtained    after 
dispute  arose,  and  for  purposes  of  litigation  that 
might  arise  between  them  and  the  plaintiffs,"— 
Held,  in  an  application  for  their  production  and 
inspection,  that  the  affidavit  was  not  sufficient  to 
support  the  defendant's  claim  to  privilege.     Held, 
also,  in  such  an   application    the    party   claiming 
privilege   is   entitled  to  put  in  and   use  a  further 
affidavit  in  support  of  the   claim   of   privilege   and 
is  not  confined  to  the  grounds  made  in  the  affidavit 
in  which  the  claim   is   first  set  up.     M'Corquodale 
V.Bell,  L.  B.IC.P.D.  471,  referred   to.    Where, 
however,  the  party  comes  into   Court   relying   on 
the    original    affidavit   as    sufficient     to     support 
his   claim   of   privilege   but   asks   the   Court,  if  it 
should    think  otherwise,   for  leave  to   put    in   a 
further  affidavit  in  support   of  his  claim,   guoere, 
whether  he  should  be  allowed  to  do  so.     In  a  suit, 
brought  in  January^l884    to  recover  money  for 
work  done  and  material  supplied    in  the  erection  of 
certain  mills  for  the  defendants,  in  which  the  defence 
was  that  the  quality  of  the  work  was  inferior  to  that 
contracted  for  and  the  defendants  stated  in  their 
written  statement  that   ' '  in  consequence  of  the 
information  which  they  had  received  with  regard 
to  the  quality  of  the  work  done  by  the  plaintiffs  they 
caused  the  same  to  be  inspected  by  two  independent 
engineers  in  the  month  of  July  1893,  and  they  at 
once  discovered  such  extensive  defects  therein  that 
the  costs  of  making  good  such  defects  mil  far  exceed 
any  possible  sum  due   to    the    plaintiffs : — Held, 
that  the  defendants  could  not  set  up  a  claim  of 
privilege  for   the   reports   of   the   two   engineers. 
Anderson  v.  Bank  of  British  Columbia,  L.  R.,  2 
Ch.  D.  644,  referred  to.     Where  a  party  expressly 
refers  to  documents  in  the  pleadings  as  the  source 
of  his  own  information  and  knowledge  of  facts  relc' 
vant  to  the  suit  and  then  sets  up  those  facts  by  way 
of  answer  to  the  plaintiff's  claim  he  cannot  after- 
wards   attempt  to  make  the  case  that  the  docu- 
ments are  confidential,  and  intended  merely  for  his 
legal  advisers  or  for  the  purpose  only  of  evidence 
in  the  case.     Umbica    Churan  Sen   v.    Bengal 
Spinning  &  Weaving  Co.    I.  L.  B.  22  Calc.  105 

21. Minor — Code    of   Civil  Proce- 

dure,  1882,  ss.  129  and  136.  An  infant  party  to  a 
suit  cannot  be  compelled,  under  s.  129  of  the  Code  of 
Civil  Procedure,  to  give  discovery  by  affidavit 
and   inspection    of    documents  in  his  possessiori. 
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re'ating  to]the  suit.  To  adopt  the  practice  lately  in- 
troduced in  England  would  be  objectionable  mainly 
on  three  grounds  :  (i)  because  it  is  not  contempla- 
ted by  the  Code  of  Civil  Procedure  ;  (ii)  because  it  is 
inconsistent  Avith  existing  rules  of  practice ;  (ill) 
because  theie  is  no  method  of  enforcing  an  order  foi: 
discovery  against  an  infant.  Waghji  Thackersey  v. 
Khatao  Rowji,  I.  L.R.  10  Bom.  167,  referred  to. 
Nathmull  Narsing  Das  v.  Malharrao  Holker,  I.  L.  R. 
19  Bom.  350,  distinguished.  Duncan  v.  Bhoyro 
Prosad      .         .         .        I.  L.  B.  22  Gale.  891 


22. 


-  Affidavit  of  docu- 
Procedure     Cadet 


ments — Minor — Practice — Civil 
1882,  8.  129.  An  aflSdavit  of  documents  may  be 
required  from  a  minor  defendant.  Nathmull 
Naksingdas  v.  Malharrao  Holkar 

I.  Ii.  E.  19  Bom.  350 

23. Befusal  to  produce  docu- 
ments of  title — Suit  for  ejectmerU.  The 
plaintiff  sued  to  eject  the  defendant  from  certain 
pieces  of  land  belonging  to  him,  being  portions  of  a 
passage  upon  which  the  defendant  had  encroached. 
In  his  written  statement  the  defendant  denied  the 
plaintiff's  title,  and  stated  that  he  would  rely  on  cer- 
tain deeds  set  forth  in  a  schedule  annexed  thereto. 
In  his  affidavit  of  documents  subsequently  filed  he 
objected  to  produce  the  deeds  for  the  plaintiff's  in- 
spection on  the  ground  that  they  related  solely  to  his 
own  title  to  the  land  in  dispute,  and  did  not  in  any 
way  tend  to  prove  or  support  the  title  of  the 
plaintiff  thereto.  Held,  that  the  defendant  was 
entitled  to  refuse  production  of  the  deeds.  The 
Court  could  not  go  behind  the  defendant's  affidavit 
of  documents.  Vinayakrao  Dhundiraj  v. 
Narotam  Anandji      .        !•  L.  B.  17  Bom.  581 

24, Place  for  inspection — Account 

books  of  business — Place    where  business  is  carried 

on Contract  made  in  Bombay  to   be  performed  up- 

country  Civil  Procedure  Code,  1877,  a.  132. 
Defendant  was  owner  of  certain  cotton-ginning  fac- 
tories at  and  near  A  in  the  mofussil,  and  had  also  a 
place  of  business  in  Bombay.  He  entered  into  a 
contract  in  Bombay  with  the  plaintiff  to  gin 
certain  cotton  of  the  plaintiff's  at  the  said  factories 
of  the  defendant  in  the  mofussil.  Plaintiff  brought 
a  suit  for  damages  for  the  breach  of  this  contract, 
and  demanded  inspection  in  Bombay  of  all  de- 
fendant's books  relating  to  the  business  of  the 
said  ginning  factories  belonging  to  the  defendant. 
The  defendant  was  willing  to  give  the  inspection 
asked  for,  but  contended  that  it  should  be  had 
at  A,  where  all  the  books  in  question  were  kept, 
and  objected  to  bringing  the  books  down  to 
Bombay  as  demanded  by  the  plaintiff.  Held, 
that  the  contract,  though  made  in  Bombay,  having 
been  intended  to  be  performed  at  a  considerable 
distance  from  Bombay,  at  and  near  A,  where  the 
business  of  ginning  was  conducted,  and  where  the 
books  relating  to  the  said  business  were  kept,  A  was 
the  proper  place  at  which  to  give  inspection.  Keval- 
das  Sakaechand  v.  Pestonji  Nasservanji 

I.  Ii.  B.  5  Bom.  467 
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25. 


Disobedience  of  order  for 

inspection— 5ow&at/  Act  I  of  1865,  s.  14 — 
Bombay  Act  IV  of  1868,  s.  15.  To  render  a  person 
hable  for  disobedience  of  a  notice  under  s.  15  of 
Bombay  Act  IV  of  1868,  it  is  necessary  that  the 
documents  requiied  for  inspection  should  be  therein 
specified.  Disobedience  of  an  order  to  produce 
evidence  under  s.  14  of  Bombay  Act  I  of  1865,  CI.  2 
does  not  render  a  person  liable  to  criminal  prose- 
cution, but  simply  to  an  adjudication  in  the 
absence.     Keq  v.     Manikram  Surajram 

11  Bom.  231 


26. 


Inspection  by  agent  of  a 


party. — When  under  an  order  giving  liberty  to  a 
party  to  a  suit,  his  attorneys  and  agents,  to  inspect 
and  persue  the  documents  produced  by  the  opposite 
party,  inspection  by  an  agent  is  contemplated,  the 
order  should  be  read  in  such  a  way  as  would  give 
the  Court  some  control  over  the  persons  to  be 
appointed  to  inspect  the  documents.  Such  an 
order  contemplates  that  the  agent  will  be  a  person 
standing  in  the  position  of  the  party  for  th3  pur- 
poses of  the  suit.  Held,  therefore,  that  the  Court 
ought  not  to  permit  a  jjerson  formerly  in  the 
service  of  the  defendant  to  inspect  as  the  plaintiff's 
agent  the  defendant's  books  which  had  been  in  his 
charge.  En.vmul  Huq  v.  Ekramul  Huq 

I.  L.  B.  25  Calc.  294 

27. Befusal  to  allow  inspec- 
tion— Civil  Procedure  Code,  s.  130 — Discretionary 
power  of  Court  under  s.  130  not  interfered  with 
on  *  revision — Such  povjer  should  be  exercised 
with  caution.  The  High  Court  will  not  in 
revision  interfere  where  a  lower  Court,  in  the 
exercise  of  its  [discretionary  power,  refuses 
inspection  of  documents  produced  before  it  under  a 
sealed  cover  in  obedience  to  an  order  under  s.  130 
of  the  Civil  Procedure  Code.  The  power  of  refusing 
inspection  should,  however,  be  exercised  with  great 
caution  ;  and  the  opposite  party  should  be  allowed 
to  inspect  and  take  copies  of  the  documents  when 
they  relate  to  matters  in  issue,  unless  they  are  pri- 
vileged in  law,  relate  exclusively  to  the  case  of  the 
party  producing  them  and  contain  nothing  support- 
ing or  tending  to  support  the  other  side.  Bala- 
MONBYv.  Ramasami  Chettiae  (1906^. 

I.  L.  B.  30  Mad.  280 


2.  CRIMINAL  CASES. 

L  ■ Discovery — Power    of    Court  to 

order  inspection — Criminal  Procedure  Code,  1882, 
ss.  94-99^— Search-umrrarU,  farm  and  validity  of. 
A  and  T,  the  latter  of  whom  was  the  book-keeper  in 
the  firm  oi  J  M  &  Co.,  were  charged,  on  the  com- 
plaint of  that  firm,  with  cheating  by  having  dia- 
honestly  induced  them  to  deliver  to  A  certain  sums 
of  money  between  1882  and  1887,  and  with  having 
abetted  each  other  in  the  commission  of  the  said 
offence.  The  offence  charged  was  carried  out  by  T 
omitting  to  make  entries  in  the  account  books  of 
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sums  due  by  A  to  the  firm,  and  by  making  false 
entries  therein  of  payments  by  A.  Whilst  the 
charge  was  pending,  the  Presidency  Magistrate, 
before  whom  the  charge  had  been  made,  granted  a 
search-warrant  in  the  following  terms  :  "  To  In- 
spector M — Whereas  A  and  another  have  been 
charged  before  me  with  the  commission  or  sus- 
pected commission  of  the  offence  of  cheating,  and 
it  has  been  made  to  appsar  to  me  that  the  produc- 
tion of  khatta  books  for  the  years  1882  to  1887  is 
essential  to  the  enquiry  now  being  made,  or  about 
to  be  made,  into  the  said  offence  or  suspected 
offence,  this  is  to  authorize  and  require  you  to 
search  for  the  said  proprety  in  the  house  of  A,  No. 
13  Pollock  Street,  and  if  found  to  produce  the  sam3 
forthwith  before  this  Court."  In  execution  of  thi? 
warrant,  certain  books  and  papers  found  in  the 
house  of  A  were  seized  and  taken  possession  of  by  the 
police,  and  of  those  books  and  papers  the  Magistrate 
on  the  application  of  the  prosecution,  made  an 
order  for  inspection.  On  a  rule  granted  by  the  High 
Court  to  show  cause  why  the  order  for  inspection 
should  not  be  set  aside,  it  was  contended  that  the 
search-warrant  had  been  granted  without  proper 
judicial  inquiry  and  upon  insufficient  materials  ; 
that  it  was  bad  on  the  face  of  it  as  it  did  not  "  specify 
clearly,"  as  directed  in  Form  VIII,  sch.  V  of  the 
Criminal  Procedure  Code,  whose  khatta  books  were 
to  be  produced  ;  and  that  there  was  nothing  in  the 
criminal  law  to  enable  a  Court  to  make  an  order 
for  inspection  of  documents  by  the  prosecution  in 
a  criminal  case.  Heldy  per  Norrts,  J.,  that, 
assuming  the  contention  as  to  the  search-warrant 
arose  on  the  rule  as  granted,  the  warrant  must  be 
looked  at  as  a  whole,  and  so  looked  at  it  sufficiently 
and  clearly  showed  that  it  was  the  khatta  books  of  A 
which  were  referred  to  as  being  essential  to  the  in- 
quiry and  the  objects  of  the  directed  search  ;  nor 
was  there  anything  to  show  that  the  warrant  was 
issued  otherwise  than  regularly  and  in  due  course. 
Per  NoRRis,  J. — Though  the  Courts  in  England 
have  constantly  refused  to  compel  discovery  in 
criminal  cases,  on  the  ground  that  no  man  should 
be  compelled  to  produce  evidence  to  criminate  him- 
self, the  Legislature  in  this  country  has  authorized 
the  production,  and  under  certain  circumstances  the 
compulsory  production,  of  an  accused  person's  docu- 
ments in  Court.  When  once  an  accused  person's 
documents  are  in  the  possession  of  the  Court  by 
virtue  of  the  due  execution  of  a  search-warrant 
issued  under  the  provision  of  s.  96  of  the  Criminal 
Procedure  Code,  there  is  no  destine tion  between 
such  documents  and  those  of  any  description  found 
upon  his  person  at  the  time  of  his  arrest  or  on  his 
premises  at  the  time  of,  or  subsequent  to,  his  arrest, 
and  it  was  never  doubted  that  the  latter  may  be 
used  in  evidence  against  him.  If,  as  laid  down 
in  the  case  of  Dillon  v.  O'Brien,  20  Irish  L.  R., 
300,  the  right  to  sieze  and  detain  property  of  any 
description  in  the  possession  of  a  person  lawfully 
arrested  for  treason,  felony  or  misdemeanor, 
rests  "  upon    the    interest    which    the  State  has 
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in  a  person  justly  or  reasonably  believed  to  be 
guilty  of  a  crime  being  brought  to  justice  and  in 
a  prosecution  once  commenced  being  determined  in 
due  course  of  law,"  a  right  to  inspect  such  property 
must  exist,  as  well  as  a  right  to  seize  and  detain  it 
and  the  proper  persons  to  inspect  it  are  those 
conducting  the  prosecution.  It  would,  moreover, 
hi  unreasonable  that  the  police  or  those  conducting 
the  prosecution  should  not  have  an  opportunity  of 
inspecting  and  examining  documents,  etc.,  found 
on  a  prisoner  when  arrested,  or  on  his  premises 
at  the  time  of,  or  subsequent  to,  his  arrest,  before 
tendering  them  in  evidence.  Per  Ghose,  J. — The 
contention  as  to  the  validity  of  the  search-warrant 
did  not  arise  on  the  rule  as  granted,  but  semhle  that 
the  search-warrant  was  bad  in  law,  no  sunimons 
under  s.  94  of  the  Criminal  Procedure  Code  having 
been,  in  the  first  instance,  issued  for  the  production 
of  the  documents,  and  there  being  no  evidence  to 
show  that  they  would  not  be  produced  on  summons, 
only ;  that  although  the  warrant  was  not  specific 
still,  inasmuch  as  no  objection  was  raised  to  the 
form  of  the  warrant  before  the  Magistrate,  and  the 
accused  had  not  been  prejudiced  by  reason  of  the 
specification  of  the  documents  being  somewhat 
indistinct,  and  it  was  clear  what  was  really  meant, 
the  objection  as  to  the  form  of  the  warrant  should 
be  disallowed.  Per  Ghose,  J. — There  is  no  doubt 
that  by  the  criminal  law  of  this  country,  as  laid 
down  in  the  Criminal  Procedure  Code  since  1861, 
an  accused  person  may  be  compelled  to  furnish 
evidence,  the  production  of  which  might  have 
the  effect  of  criminating  him.  The  Magistrate 
has  to  determine  at  the  time  when  he  makes  an 
order  under  s.  94  of  the  Criminal  Procedure  Code, 
or  issues  a  search-warrant  under  s.  96,  whether 
the  documents  are  necessary  for  the  inquiry  ;  but 
when  they  are  brought  into  Court,  the  inspection 
should  not  rest  with  the  Magistrate  who  does  not 
prosecute  and  has  no  interest  one  way  or  the  other 
in  the  result  of  the  prosecution.  It  is  reasonable 
that  those  who  conduct  the  prosecution  should  have 
such  inspection,  for  the  production  of  such  docu- 
ments is  for  the  purpose  of  using  them  in  evidence, 
and  this  could  not  be  done  unless  the  prosecution 
had  an  opportunity  of  inspecting  them.  In  the 
case  of  a  search  or  seizure  by  the  police  under  Ch. 
XIV  of  the  Criminal  Procedure  Code,  the  prosecutor 
would  necessarily  have  an  opportunity  of  looking 
at  the  documents  and  articles  seized,  and  there  is  no 
reason  why  he  should  not  have  the  same  opportu- 
nity or  privilege  where,  under  the  order  of  the  Court, 
any  particular  documents  or  other  thing  is  seized 
under  a  search-warrant  and  brought  up  to  the 
Court.  Bearing  in  mind  the  purpose  for  which 
any  document  or  thing  is  seized  and  brought 
before  the  Court,  it  seems  that  the  Legislature, 
while  providing  for  the  seizure  and  production  ia 
Court  of  documents,  etc.,  intended  by  implica- 
tion that  the  prosecution  should,  under  the  order 
of  the  Court,  have  the  power  to  inspect  them,  and 
determine  whether  they  should  go  in  as  evidence. 

8u2 


(     5761     ) 


DIGEST  OP^CASES. 


(     5762    ) 


INSPECTION"  OP  T>OCUMENTS—€oncld. 

2.  CRIMINAL  CASES-concZd. 

Held,  per  Curiam — for  the  reasons  above  given — 
that  the  Magistrate  had  power  to  allow  the 
inspection,  but  such  inspection  must  be  limited 
to  the  books  named  in  the  search-warrant.  In 
the  matter  of  the  petition  cf  Ahmed  Mahomed. 
Mahomed  Jackariah  &  Co.  v.  Ahmed  Mahomed 

I.  Ii.  R.  15  Calc.  109 

2.  Summons  to  produce  docu- 


ment or  thing — Criminal  Procedure  Code  {Act 
X  of  1882),  s.  94.  A  complaint  having  been 
preferred  against  an  accused  for  criminal  breach 
of  trust  with  reference  (amongst  other  items) 
to  a  sum  of  Bl, 77,131-1-2,  which  sum  was, 
in  an  enquiry  held  by  the  Cheif  Presidency 
Magistrate,  proved  to  have  been  paid  to  the  accused 
in  seventeen  notes  of  rupees  ten  thousand  each  (the 
numbers  of  which  were  identified)  and  the  remainder 
in  small  notes  and  cash,  the  accused  in  cross-ex- 
amination, for  his  own  purposes,  proved  that 
fifteen  of  these  notes  were  still  in  his  possession  ; 
whereupon  an  application  was  made,  under  s.  94  of 
the  Code,  for  a  summons  on  the  accused,  directing 
the  production  of  these  notes.  This  application 
was  refused.  Subsequently,  the  accused,  through 
a  third  person,  cashed  five  of  these  notes,  where- 
upon a  second  application  was  made  under  s.  94 
by  the  prosecution  for  the  production  of  the  notes 
or  their  proceeds  as  against  accused  and  such 
third  person.  The  Magistrate  granted  summonses 
on  the  accused  and  on  such  third  person  for  the 
production  of  ten  notes,  but  declined  to  grant  a 
summons  for  such  third  person  for  the  proceeds 
of  the  five  notes  cashed.  The  accused  produced 
five  of  these  notes  which  were  in  his  possession 
or  poww ;  the  third  person,  however,  stating  that 
he  had  in  his  power  five  of  the  notes  mentioned  in 
the  summons,  claimed  a  lien  on  the  same,  and  the 
Magistrate  thereupon  refused  to  make  any  order  on 
him.  The  Magistrate  (a  rule  having  been  obtained 
against  him,  calling  on  him  to  show  cause  why  his 
order  should  not  be  set  aside,  and  why  the  notes  of 
the  proceeds  thereof  in  the  hands  of  the  third  person 
should  not  be  produced)  stated  in  his  explanatory 
letter  that  he  entertained  doubts  as  to  his  power  to 
compel  such  third  person  to  produce  the  five  notes, 
inasmuch  as  a  lien  had  been  claimed  on  them,  and 
that  he  was  of  opinion  that  the  proceeds  of  the 
notes  cashed,  not  being  specific  objects,  did  not 
come  within  the  purview  of  s.  94.  Held,  that  the 
Magistrate's  order  must  be  set  aside.  In  the 
matter  of  the  Nizam  op  Hyderabad  v.  Jacob 

I.  Ii.  R.  19  Calc.  52 

INSPECTION  OP  PROPERTY. 

Form  of  order  for    inspection 

Civil  Procedure  Code  1882,  a.  499— Judicature  Ada, 
Order  50,  rule  3.  The  plaintiff  brought  an  action 
against  the  defendant  for  damages  alleged  to  have 
been  caused  to  his  house  by  the  erection  by  the  de- 
fendant of  an  adjoining  house.  On  an  appfication 
by  the  defendant  for  an  order  allowing  him  or  his 
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agents  to  enter  into  the  house  of  the  plaintiff  for  the- 
purpose  of  inspecting,  examining,  and  surveying  the 
alleged  injuries  and  for  the  purpose  of  examining 
the  materials  employed  therein  and  formations 
thereof  and  to  dig  excavations  for  the  purpose  of 
exposing  the  foundations,  it  was  objected  by  the 
plaintiff  that  the  Court  had  no  jurisdiction  to  make 
the  order,  as  the  house  of  which  inspection  was 
sought  was  not  the  "  subject  of  the  suit  "  within  s. 
499  of  the  Civil  Procedure  Code,  and  that,  if 
the  order  could  be  made  for  inspection  of  the 
house,  it  could  not  be  made  for  inspection  of  the 
house,  including  the  zenana  apartments,  and 
further  that  no  order  could  be  made  for  the 
excavation  of  the  foundations.  Held,  that  the 
house  and  premises  of  the  plaintiff  formed  the 
"  subject  of  the  suit  "  within  the  meaning  of  s. 
499,  and  under  that  section  the  Court  had  power  to 
make  the  order  appUed  for.  Held,  also,  that  this 
was  a  case  in  which  the  order  should  be  made. 
Dhoroney  Dhur  Ghose  v.  Radha  Gobin  Kur 

I.  L.  R.  24  Calc.  117 
1  C.  W.  .  99N 

INSPECTOR  (MUNICIPAL). 

See  Public  Servant 

I.  L.  R.  13  Mad.  131 
INSTALMENTS. 

See  Civil  Procedure  Code  (Act  XIV 
OF  1882),  s.  257  A. 

L  L.  R.  35  Calc.  870 

See  Dekkhan  Aoricuturists'  Relief 
Act  (XVII  of  1879),  s.  15  B. 

I.  L.  R.  32  Bom.  445. 

/See  ^Instalment  Bond. 

See  Interest  — Stipulations  amounting 
OR  NOT  TO  Penalties. 

I.  L.  R.27Bom.  21 

See   Limitation — Question   of    I. imita- 
tion .  eC.  W.N.  348 
I.  L.  R.  31  Calc.  297 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
179 — Order  fob  Payment  at  Spkcified 
Dates       .         .     I.  L.  R.  27  Bom.  1 

^SeeMoRTGAQG      .     I.  L.  R.  31  Calc.  83 

See  Waiver 
I.  L.  R.  31  Calc.  83  :  8  C.  W.  N.  66 

decree  or  money  payable  by — 

See  Bond 

See  CiviT.  Procedure  Code,  1882,  ss.  257, 
268  (1859,  s.  206). 

See    Decree — Alteration    or    Amend- 
ment OF  Decree.  ,     2  Hay,  68,  95 
4  Bom.  A.  C.  77 
I.  L.  R.  2  All.  129;  320 
I.  L.  R.  11  Calc.  143 
I.  L.  B.  14  Calc.  348 

See  Decree — Construction  of  Decree. 
— Instalments. 
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contd. 


decree   or  money  payable  by — 


See    Dekkan 
Act,    1879, 


1. 


See  Dekkan  Agriculturists'  Relife  Act 

1879,    s.    15B.     I.  L.  R.  7  Bom.  532 

I.  li.  R.  19  Bom.  318 

I.  L.  R.  31  Bom.  120 

Agriculturists    Relief 
s.    20. 

I.  Ij,  R.  5  Bom.  604 
I.  L.  R.  12  Bom.  326 

See  Execution  of  Decree — 

Mode     of     Execution — Instal- 
ments ; 
Execution    of    Decree    on    or 
AFTER    Agreements    or    Com- 
promises. 

I.  Ii.  R.  29  Calc.  810 
See  Limitation  Act,  1877,  Sch.  II,  Arts. 
74  AND  75. 

See  Limitation  Act,  1877,  Art.  178. 

I.  L.  R.  15  Calc.  502 

See  Limitation  Act,  1877,  s.  179  (1871, 
ART.  167  ;  1859 ;  s.  20) — Order  for 
Payment  at  specified  Dates. 

See  Negotiable  Instruments,  summary 
procedure  on.      I.  L.  R.  1  Calc.  130 

See  Relinquishment  of,  or  Omission 
TO  sue  for.  Portion  of  claim. 

12  B.  L.  R.  37 

7  W.  R.  309 

I.  Ii.  R.  3  All.  717 

See  Waiver. 

—  repayment  of  loan  by — 

See    Transfer  of  Property  Act,  s.  83. 
I.  L.  R.  24  All.  461 

Civil      Procedure 


Code  {Act  XI V  of  1882),  s.  210— Power  of  High  Court 
to  viake  its  money  decrees  payable  by  instalments. 
Under  s.  210  of  the  Civil  Procedure  Code  this  Court 
has  the  power  to  make  its  money  decrees  payable 
by  instalments.  Per  Curiam  :  The  general  impres- 
sion prevailing  in  the  minds  of  money-lenders  in 
Bombay,  as  echoed  in  the  plaintiff's  affidavit,  that 
in  all  cases  they  can  defeat  the  po visions  of  the 
Code  as  to  payment  by  instalments  and  get  a 
decree  for  immediate  payment  by  avoiding  the 
Small  Causes  Court  and  coming  to  this  Court,  is 
erroneous  and  needs  to  be  corrected.  Poma 
DoNGRA  V.  William  Gillespie  (1907). 

I.  L.  R.  31  Bom.  348 


2. 


~    Decree  payable  by 


instalments — Bengal  Tenancy  Act  {VIII  of  1885)- 
Rent  suit — Instalment  decree,  power  of  Court  to  make 
— Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  210, 
622 — High  Court's  power  of  revision.  A  decree  for 
iient  under  the  Bengal  Tenancy  Act  cannot  be  made 
payable  by  instalments,  s.  210  of  the  Civil  Proce- 
ed ure  Code  not  applying  to  such  a  decree.     Where 


INSTALMENTS— concZe?. 

a  Munsif  made  an  order  for  the  payment  of  the 
amount  of  rent  decreed  by  instalments,  he  commit- 
ted an  error  of  law  only  and  not  an  error  in  the 
exe6ise  of  his  jurisdiction,  within  s.  622,  Civil 
Procedure  Code.  Shibh  Narain  Mookerjee  v. 
Baikuntha  Nath  Isar   (1907)   11  C.  W.  N.  857 

INSTALMENT  BOND. 

See  Instalments. 

See  Limitation       I.  L.  R.  31  Calc.  297 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
75     .         .     13  C.  W.  N.  1004, 1010 

See  Waiver      .     I.  L.  R.  36  Calc.  394 

INSTRUMENT  OP  PARTITION. 

See  Stamp  Act  (II  of  1899). 

I.  L.  R.  32  Bom.  509 

INSULT. 

See  Mischief.     .     I.  L.  R.  24  All.  155 

— Intent  to    provoke  a    breach  of 

the  peace — Penal  Code,  s.  504.  A  abused  B  to 
such  an  extent  as  to  reduce  J5  to  a  state  of  abject 
terror.  Held  that  A,  having  given  to  B  such  provo- 
cation as  would,  under  ordinary  circumstances,  have 
caused  a  breach  of  the  peace,  was  guilty  of  an 
offence  under  s.  504  of  the  Penal  Code.  Queen-Em- 
press v.  JoGAYYA     .         .    I.  L.  R.  10  Mad.  353 
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See 
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Carriers. 

I.  L.  R.  18  Calc.  427 ;  620 

L.  R.  18  I.  A.  121 

I.  L.  R.  19  Calc.  538 

See  Marine  Insurance 

I.  L.  R.  29  Bom.  360. 

—  life— 

See  Stamp  Act  (II  of  1899),  Sch.  I,  Art. 
47,  CL.  D.  I.  L.  R.  25  Bom.  376 


marine — 


See  Bill  of  Lading. 

I.  L.  R.  30  Calc.  585 

See  Contract  Act,  ss.  20,  30  and  65. 

I.  L.  R.  25  Mad.  561 

—  policy  of— 


See    Insolvency — Property    acquried 
after  Vesting  Order. 

I.  L.  R.  18  Mad.  24 

See  Stamp  Act,  1869,  s.  34. 

I.  L.  R.  3  Calc.  347 

See  Stamp  Act,  1879,  s.  3,  cl.  15. 

I.  L,  R.  19  Calc.  499 
1. 1.,  R.  19  Bom.  130 
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(    5765    )  DIGEST  OP  CASES.  (     5766     ) 

IN SVB, AN CE—contd.  I   lNSJJRANC:E—contd. 


1.  

of   assignee- 
to  company 


1.  LIFE  INSURANCE. 

—  Assignment  of  policy — Death 
■Death  of  assured — Notice  by  assignee 
-Payment  of  premia  by  extciitors  of 
assignee — Absence  of  legal  personal  representative 
of  assured — Refusal  to  pay  over.  A,  having 
insured  his  life  in  a  certain  Life  Insurance  Com- 
pany, assigneed  his  rights  under  the  policy  to  B,  the 
assignment  on  the  face  of  it  expressing  no  consider- 
ation whatever.  The  fact  of  the  assign  ment 
was  notified  to  the  company.  B,  after  pa3niig  all 
premia  due,  died,  appointing  0  and  D  his  exe- 
tors,  who  took  out  probate  of  his  will,  and  paid  all 
subsequent  p,  emia  on  the  policy.  A  died,  and  C 
and  D  then  demanded  payment  of  the  poKcy- money. 
The  company,  however,  refused  payment  unless  C 
and  D  first  obtained  the  concurrence  of  the  legal 
representive  of  ^  to  the  payment.  Heldy  that  the 
company  were  justified  in  refusing  to  pay  the 
money  in  the  absence  of  the  legal  representative 
of  A.  Rajnaeain  Bose  v.  Universal  Life 
Assurance  Company 

I.  li.  R.  7  Calc.  694 :  10  C.  L.  R.  561 


2. 


Premiums  on  policy — Condi- 


tion of  pre-payment  of  premium — Waiver — Sterling 
premiums — Case  stated  under  Ch.  XXXV II  I, 
Code  of  Civil  Procedure.  An  insurance  company, 
in  order  to  carry  out  an  agreement  with  the  assured 
to  convert  a  rupee  policy  into  a  policy  of  sterling 
value,  made  an  endorsement  of  the  conversion  on 
his  policj^  it  being  stated  that  such  conversion  was 
in  consideration  of  all  future  premiums  being  paid 
in  sterling.  The  policy  so  endorsed  was  re-delivered 
to  the  assured  without  any  demand  for  the  prepay- 
ment of  the  first  sterling  premium.  Subsequently, 
and  before  the  first  sterling  premium  became  due, 
the  assured  died.  Held^  that  the  pre-payment  of 
sterling  premium  as  a  condition  precedent  to  the 
right  to  the  sterling  asi-urance  had  been  waived, 
and  that  the  representatives  of  the  as.sured  were 
entitled  to  payment  of  the  full  amount  of  the 
sterling  policy.  Canning  v.  Farquhar^  L.  R.  id 
Q.  B.  D.  'i2t,  distinguished.  In  the  matter  of 
an  Agreement  bdtvan  the  Universal  Life 
Assurance  Society  and  Sterndale 

I.  li.  R.  23  Calc.  320 


8. 


Insurance    efFected  by  one 


person  on  the  life  of  another  in  whose  life 
he  has  no  interest—  Wager— Contract  Act  {IX 
of  1872),  8.  30— Stat.  14  Geo.  Ill,  c.  48— Stat. 
8  &  9  Vict.,  c.  106 — Assignment  of  life  policy  to  a 
stranger  without  interest  in  the  life  insured.  The 
defendant  company  issued  a  policy  for  a  term  of  ten 
years  for  R  25,000,  on  the  23rd  August  1894,  on  the 
life  of  M,  the  wife  of  one  A,  who  was  a  clerk  in  the 
employment  of  one  N  F  B,  &  barrister  practicing  at 
Hyderabad.  On  the  Ist  September  1 894,  M  assigned 
the  policy  to  the  plaintiff  A,  who  was  the  wife 
ofNFB.  On  the  2nd  October  1894  M  died.  The 
plaintiff  as  assignee  of  the  policy  brought  this  suit  to 
recover  R25,000  from  the  defendants.  The  defend- 
ant {inter  alia)  contended  that  the  policy  had  really 
been  effected  not  by  M  or  for  her  use  or  benefit 


L  LIFE  INSURANCE^confef. 

or  on  her  account,  but  by  the  said  N  F  B  tor  his- 
own  use  and  benefit,  and  that  the  had  no  interest  in 
the  life  of  M,  and  that  therefore  the  policy  was 
void.  Held,  (i)  on  the  evidence  that  the  policy  had 
not  been  effected  by  M  or  for  her  use  and  benefit, 
but  had  been  effected  by  N  F  B  for  his  own  use  and 
benefit,  and  that  he  had  no  interest  in  the  life  of  M, 
(ii)  That  in  India  an  insurance  for  a  term  of  years  on 
the  life  of  a  person  in  which  the  insurer  has  no 
interest  is  void  as  a  wagering  contract  under  s.  30  of 
the  Contract  Act  (IX  of  1872),  and  that  therefore 
the  policy  sued  on  was  void.  Quaere  :  Whether  an 
assignment  of  a  life  policy  to  a  stranger  having  no 
interest  in  the  life  of  the  insured  is  void  ?  Ala  ma  i 
V.  Positive  Government  Security  Life  Assur- 
ance Co.      .         .  I.  L.  R.  23  Bom.  191 

4. Truth  of  answers  to  queries 

of  liife  Insurance  Company — Warranty — 
Declaration  by  assured  to  Medical  Examiner  of 
Company — Admissibility  of  evidence  to  show  decla- 
rations not  made  by  assured — Verbal  representa- 
tion to  Medical  Examiner,  effect  of.  O  apphed  to 
the  defendant  company  in  Calcutta  to  insure  his  life 
for  the  sum  of  R  10,500  to  be  secured  by  five  differ- 
ent policies.  The  policies  were  duly  executeri 
by  the  company  and  delivered  to  the  plaintiff,  the 
wife  of  G,  on  his  behalf.  The  company's  printed 
form  of  application  for  insurance  and  the  printed 
form  of  declarations  to  the  medical  examiner  of  the 
companv  were  signed  by  O.  The  agreement  of  (/• 
vrith  the  company  was  that  the  statements  and 
representations  contained  in  his  application,  to- 
gether with  those  made  to  the  medical  examiner  by 
him,  should  be  the  basis  of  the  contract  between 
him  and  the  -conpany.  He  warranted  them  to  be 
full,  complete,  and  true,  whether  written  by  his  own 
hand  or  not,  and  that  the  warranty  was  to  be  a 
condition  precedent  to,  and  a  consideration  for, 
the  policy,  which  might  be  issued  thereon ;  and  he 
further  agreed  that  no  statements,  representationhv 
or  information  made  or  given  by  or  to  any  person 
soliciting  or  taking  the  application  for  the  policy, 
or  by  or  to  any  other  person,  should  be  binding  on 
the  company,  or  in  any  way  affect  its  rights  unless 
such  statements,  representations,  or  information 
be  reduced  to  writing  and  presented  to  the  officers 
of  the  said  company  at  their  home  office  in  the  city 
of  New  York  on  the  application.  On  O'a  deatb^ 
the  plaintiff  sued  the  company  for  the  amount*  due 
under  the^  policies.  The  plaintiff  admitted  that 
certain  statements  and  representations  made  by  O 
both  in  his  applications  and  declaration  to  the 
medical  examiner  were  untrue,  but  urged  that  it  waf» 
open  to  her  to  show  (i)  that  0  signed  the  declaration 
to  the  medical  examiner  before  it  was  filled  up,  and 
in  consequence  was  not  responsible  for  the  contents 
of  that  declaration ;  (ii)  that  O  showed  to  the 
medical  examiner  a  certain  statement  drawn  up  by 
0  of  an  illness  he  had  suffered  from  for  three  years 
and  that  the  knowledge  thus  acquired  by  the 
medical  examiner  must  be  imputed  to  the  compan\ . 
Held,  reversing    the   decision  of  the  Court  below.. 
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that  the  plaintiff  was  bound  by  the  terms  of  the 
contract  between  G  and  the  company.  That  it 
was  not  open  to  the  plaintiff  to  show  that  G 
did  not  state  what  under  his  own  signature  he 
declared  to  be  true,  and  yet  to  hold  the  company 
liable  on  the  policy  brushing  aside  and  treating 
as  of  no  import  whatever  the  statements  and 
representations  whJbh  form  the  basis  of  the  contract. 
That  the  misstatements  and  misrepresentations 
made  by  G  were  amjjly  sufficient  to  warrant  the 
company  in  avoiding  the  policy.  New  Yoek  Life 
Ikstjrance  Co.  v.  Gamble  I.  L.  R.  27  Cale.  593 

5.    Age  of  assured — Proof  of  age — 

Onus  of  proof — Mistake  in  statement  of  age — Fraud. 
A  insured  his  life  with  the  defendant  company. 
By  the  terms  of  the  policy  the  declaration  of  the 
assured  as  to  his  age  was  made  the  basis  of  the 
contract,  and  the  policy  was  issued,  subject  to 
the  express  condition  that,  in  case  any  statement 
contained  in  the  declaration  were  untrue,  the  policy 
should  be  void.  The  assurance  was  also  expressly 
made,  subject  to  the  regulations  and  conditions  con- 
tained in  the  prospectus  of  the  company.  The  pros- 
pectus contained  the  following  provision  with  regard 
to  the  age  of  parties  insured  :  "  Age  admitted  in 
the  company's  policies  in  all  cases  where  proof  is 
given  satisfactory  to  the  directors.  Proof  of  age 
can  be  furnished  at  any  time  ;  if  not  furnished,  it  will 
be  necessary  on  settlement  of  claim  ;"  and  after 
stating  the  nature  of  the  "  evidence  as  to  age," 
which  the  company  would  accept,  the  prospectus 
continued.  "  The  directors  recommend  applicants 
to  furnish  any  of  the  above  as  soon  as  possible  and 
get  the  age  admitted  in  the  policy,  as  it  is  required 
by  all  soundly  conducted  companies  on  settlement  of 
claim  if  not  previously  produced."  A  died,  and  his 
administrators  claimed  the  amount  of  the  policy. 
Held,  that  the  above  condition  contained  in  the  pros- 
pectus, which  must  be  read  into  the  policy,  imposed 
on  the  assured  or  his  representatives  the  obligation 
of  giving  proof  of  age  before  the  company  could  be 
called  upon  to  pay.  If  the  evidence  had  been  given 
in  the  lifetime  of  the  assured,  and  an  admission  of 
age  was  attached  to  the  policy,  no  further  proof 
would  be  needed,  and  the  ouns  of  disputing  the  age 
would  be  thrown  on  the  company ;  but  in  the 
absence  of  such  evidence  and  of  such  admission,  it 
lay  upon  those  claiming  upon  the  policy  by  reason- 
able proof  to  satisfy  the  Court  as  to  the  age  of  the 
assured.  The  prospectus  of  the  company  contained 
a  further  provision  that  "  policies  held  by  parties  on 
their  own  lives  are  indisputable  on  any  ground 
whatever  except  fraud."  Held,  that  this  provision 
did  not  relieve  those  claiming  upon  the  policy  from 
the  burden  of  giving  proof  of  age,  but  it  covered  a 
misstatement  as  to  age  as  well  as  other  misstatements 
provided  they  were  not  fraudulent.  It  relieved  the 
assured  from  the  legal  effect  which  an  innocent 
misrepresentation  as  to  age  would  otherwise  have 
had  under  the  strict  terms  of  the  contract.  The 
result  therefore  was  that  the  plaintiffs  should  give 
proof  of  the  age  of  the  assured,  but,  if  such  proof 
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disclosed  nothing  more  than  an  innocent  mistake 
as  to  age  on  the  part  of  the  assured,  the  policy  would 
not  be  vitiated.  Subject  to  the  alaove  terms  of  the 
prospectus,  any  untruth  in  the  declaration  as  to 
the  age  of  the  assured  would  vitiate  the  contract. 
The  statement  as  to  the  age  of  the  assured  amounts 
to  a  warranty,  and  the  warranty  being  broken,  the 
risk  under  the  policy  would  not  attach.  Obiental 
Government  Security  Life  Assurance  Co.  v. 
Sarat  Chandra  Chatterji. 

I.  li.  R.  20  Bom.  99 


e. 


Policy  of  life  in- 


surance— Warranty — Age  of  assured — Misstatement 
of  age — Onus  of  proof — Contract  Act  {IX  of  1872),  s. 
65 — Return  of  premium  paid  on  policy  subsequently 
held  void— Evidence  Act  (/  of  1872),  s.  32  {5)—State' 
ment  as  to  age  of  a  member  of  a  family  by  another 
member  since  deceased — Admissibility.  In  August 
1898,  V  signed  a  proposal  form,  addressed  to  the 
defendant  company,  for  a  policy  of  insurance  for  a 
sum  of  money  payable  at  his  death.  In  it  V  gave 
the  date  of  his  birth  as  corresponding  to  7th  August, 
1840,  and  stated  that  he  would  be  fifty-eight  next 
birthday  and  declared  that  the  particulares  given 
therein  were  correct.  On  or  about  the  same  date, 
V  also  signed  a  "  personal  statement,"  which,  after 
answering  numerous  questions,  concluded  with 
the  following  declaration — "  I  .  .  .  .  do 
solemnly  declare  that,  according  to  the  best  of  my 
knowledge  and  belief,  I  am  now  in  good   health 

.  ,  and  that  my  age  does  not  exceed  fifty- 
eight  years  ....  and  that  I  have  fully 
and  faithfully  answered  all  such  questions,  as  have 
been  put  to  me  in  the  form  of  proposal  and 
by  the  medical  referee  relative  to  my  habits, 
constitution  and  general  state  of  health,  without 
concealment  or  reservation  of  any  kind, 
and  I  hereby  covenant  and  agree  that  this 
declaration  shall  be  the  basis  of  the  contract 
betAseen  myself  and  the  companj^,  and  if  any 
untrue  averment  be  contained  herein,  or  if  any  c| 
the  facts  required  to  be  set  forth  in  the  proposal 
and  in  the  medical  examination  be  not  truly  stated 
all  moneys  which  shall  have  been  paid  upon  account 
of  the  assurance  made  in  consequence  hereof  shall 
be  forfeited  and  the  assurance  itself  be  absolutely 
null,  and  void."  In  September,  1898,  the  defend- 
ant company  issued  a  policy  for  the  sum  proposed 
for,  which  recited  that  V  had  delivered  a  statement 
in  writing  declaring,  inter  alia,  that  his  age  on  his 
next  birthday  would  not  exceed  fifty-eight  years, 
and  contained  the  proviso  that  the  policy  was 
issued  upon  the  express  condition  that  in  case  any 
statement  or  allegation  contained  in  that  declara- 
tion should  be  untrue,  or  if  the  assurance  thereby 
made  should  have  been  made  through  any  misre- 
presentation or  concealment,  the  policy  should  be 
void.  In  September,  1899,  V  died,  and  plaintiff, 
his  nephew,  claimed  from  defendants  the  amount 
due  under  the  policy.  Defendants  refused  to 
pay,  on  the  ground,  17? ieraZia,  that  the  policy  had 
been   obtained   by  fraudulent    misrepresentationa 
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as  to  the  age,  means  and  circumstances  of  the 
assm-ed.  The  evidence  showed  that  the  age  of 
the  assured  was  from  three  to  four  years  greater 
than  he  had  declared  it  to  be  :  Edd,  that  the 
defendants  were  not  liable  on  the  policy.  Held, 
also,  that  the  plaintiff  was  not  entitled,  under  s,  65 
of  the  Contract  Act,  to  a  refund  of  premia  paid  on 
the  policy  during  the  lifetime  of  the  assured.  In  the 
*'  personal  statement  "  referred  to,  the  assured  had 
omitted  to  disclose  the  fact  that  two  sisters  had 
predeceased  him.  In  reply  to  a  question  as  to 
whether  any  brother  or  sister  had  died,  and  if  so  of 
what  diseases  and  at  what  ages  the  assured  had 
stated  that  a  brother  had  died  at  the  age  of  seventy- 
seven  years.  It  now  appeared  that  two  sisters  had 
also  died  at  a  date  prenous  to  that  of  the  statement. 
Heldf  that  the  policy  was  not  rendered  void  by  this 
omission.  Per  Sm  Arnold  White,  C.J. — The 
declaration  contained  in  the  "  personal  statement" 
being  ambiguous,  should  be  construed  in  favour 
of  the  assured,  and  amounted  only  to  a  warranty 
that  the  age  of  the  assured  was  fifty-eight  to  the 
best  of  his  knowledge  and  belief ;  but  this  statement 
of  age  by  the  assured  was,  in  fact,  an  untrue  state- 
ment, and  untrue  to  his  knowledge  and  belief.  The 
statement  was  in  the  nature  of  a  warrant! y,  and 
formed  part  of  the  contract,  and  in  consequence 
plaintiff  was  not  entitled  to  recover  on  the  policy. 
Per  Bhashyam  Ayyangar,  J. — The  assu-ed  had 
given  a  warranty,  which,  in  a  case  of  insurance,  oper- 
ated as  a  condition  precedent  to  the  attaching  of 
any  risk  under  the  policy,  that  every  statement 
and  allegation  contained  in  the  declaration  was 
substantially  and  in  fact  true ;  and  the  question 
for  the  Court  to  consider  was  not  the  materiality 
or  other\\i8e  of  that  statement,  but  its  truth. 
The  clause  in  the  personal  statement  relating 
to  the  "  knowledge  and  belief  "  of  the  assured  did 
not  qualify  the  warranty  there  given  ;  there  was  no 
real  ambiguity,  and,  in  consequence,  the  warranty 
as  to  age  was  an  absolute  one  and  not  merely  a 
warranty  of  his  belief  as  to  his  age.  Also,  that  a 
statement  as  to  plaintiff's  age,  made  by  his  sister, 
was  admissible  in  evidence  after  her  decease,  unde* 
8.  32  (5)  of  the  Evidence  Act,  the  date  of  birth  being 
the  commencement  of  a  relationship  by  blood, 
and  therefore  relating  to  the  existence  of  such 
relationship,  Avitbin  the  meaning  of  the  section. 
Bam  Chandra  Dutt  v.  Jogeswar  Narain  Deo,  I.  L.  R. 
20  Calc.  758,  followed.  The  defendant  company's 
prospectus  contained  a  condition  that  evidence  of 
age  of  an  assured  would  be  required  to  be  furnished 
in  every  case  before  a  claim  under  a  policy  would 
be  paid  ;  and  recommended  assurers  to  provide  evi- 
dence of  age  as  soon  as  possible,  as  it  was  required  on 
settlement  of  claim  if  not  previously  produced.  Sem- 
ble  :  That  the  effect  of  the  condition  was  to  throw 
upon  the  assured  or  his  representatives  the  onus  of 
proving  the  correctness  of  the  age  as  warranted  by 
the  assured.  Also,  that  it  was  unnecessary  to  prove 
that  the  company's  prospectus  had  been  read  by  or 
epecially  brought  to  the  notice  of  the  assured,  apart 
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from  the  reference  made  to  it  in  the  policy  (which 
was  expressed  to  be  issued  subject  to  the  regulation  s 
and  .conditions  comprised  in  the  prospectus). 
WrUkins  v.  Rymil,  L.  R.  10  Q.  B.  D.  178.  followed. 
The  Oriental  Government  Security  Life  Assurance 
Company,  Limited  v.  Sarat  Chandra  Chatter ji , 
I.  L.  R.  20  Bom.  99,  referred  to.  Oriental  Gov- 
ernment Security  Li^e  AsstiRANCK  Company 
V.  Narasimha  Chari  (1901) 

I.  li.  R.  25  Mad.  183 


1. 


2.  MARINE  INSURANCE. 

Open  cover — Proposal  to  issu  e 


policy — Acceptance — Refusal  to  issue  policy  in 
terms  of  open  cover.  An  open  cover  to  an  amount 
stated  for  insurance  on  cargo  to  be  shipped  for  a 
voyage  in  a  ship  (afterwards  lost  on  that  voyage) 
was  given  by  the  agent  of  the  defendant  company 
to  tlie  owner  of  the  ship  in  order  that  he  might 
give  it  to  the  charterer,  and  it  was  a  proposal  to 
insure.  The  owner  transferred  the  open  cover  to 
the  plaintiff,  who,  under  charter  with  him,  shipped 
rice  and  applied  for  policies  to  the  amount 
stated  in  the  open  cover.  The  defendants'  agent 
then  refused  to  issue  any  policy  on  the  rice  so 
shipped.  Held^  that  the  open  cover,  as  given  to 
the  owner,  constituted  a  subsisting  proposal  to 
insure,  and  as  soon  as  application  for  the  policy 
under  it  was  made  to  the  defendants'  agent 
by  the  shipper,  to  whom  the  open  cover  had 
been  transferred,  there  was  a  binding  contract  that  a 
policy  should  be  issued  in  its  terms.  That  the  ship- 
l)er  asked  for  two  policies  did  not,  under  the  cir- 
cumstances, prevent  there  being  an  acceptance, 
there  having  been  a  recusal  to  issue  to  any  policy. 
Bhugwan  Das  v.  Netharlands  India  Sea  and 
Fire  Insuranob  Company    of    Batavia 

I.  li.  R.  16  Calc.  564 
li.  R  16  I.  A.  60 

2.  ConBtruction     of     policy — 

Onus  probandi — Exceptions  in  policy.  A  sued 
B  6e  Co.  on  a  policy  of  insurance  on  the  ship  Alaye, 
from  noon  of  the  24th  November  1865  to  noon  of  the 
24th  February  1866,  "  at  and  from  and  to  all  ports 
and  places."  The  words  "and  to  all  ports  and 
places  "  were  ^\Titten,  the  rest  being  printed.  B  <£? 
Co.  in  their  written  statement  admitted  the  policy, 
but  set  up  the  following  exception  :  "  All  risks  or 
losses  arising  from  detention,  etc.,  also  from  storms 
and  gales  of  wind,  or  other  perils  of  the  sea,  while 
touching  or  trading  on  the  coast  of  Coromande  I 
from  Point  Palmyras  to  Ceylon,  and  within 
soundings  between  the  15th  October  and  the  15th 
December  inclusive,  are  hereby  excepted,  which 
risks  or  losses  are  to  be  borne  by  the  assured,  and 
not  by  the  assurers,  notwithstanding  anything  to 
the  contrary  hereinbefore  expressed."  Held,  first, 
it  lay  upon  A  to  prove  that  the  loss  did  not  fall 
within  the  exception.  Held,  secondly,  that  the 
meaning  of  the  policy  was  that  the  ship  was  to  be 
at  liberty  to  proceed  to  or  stay  at  any  port    she 
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pleased,  but  that  the  insurers  were  not  liable  for 
any  loss  arising  from  perils  of  the  sea  in  which  the 
three  following  events  were  combined  :  first,  that 
she  was  at  the  time  touching  or  trading  on  the 
coast  of  Coromandel  :  secondly,  that  she  was  at 
the  time  within  soundings  :  thirdly,  that  the  loss 
happened  between  the  15th  October  and  15th 
December.  Hdd,  thirdly,  upon  the  facts,  that  the 
loss  was  within  the  policy,  notwithstanding  the 
•exception.  Aga  Syud  Saduck  v.  Jackabiah 
Mahomed      ...     2  Ind.  Jur.  N".  S.  308 

3. 


Goods     partly     in 

hales  and  partly  in  cases — Insurance  for  gross 
•amount.  A  policy  was  effected  upon  a  quantity  of 
piece-goods,  part  in  bales  and  part  in  cases.  The 
bales  and  cases  were  separately  enumerated  and 
separately  valued  in  the  body  of  the  policy,  but 
the  gross  total  was  made  up.  Held,  that  the  words 
"*'  free  from  particular  average,"  following  directly 
upon  the  gross  total  must  be  taken  to  apply  to  the 
whole  value  of  both  lots  and  not  separately  to  the 
bales  and  separately  to  the  cases.  Beerooppo 
Setty  v.  Hursmull  Ramchand       .     2  Hyde  74 


4. 


Particular     aver- 


age loss — Liability*  of  underwriters.  In  a  policy  of 
insurance  effected  in  Bombay  upon  goods  shipped 
from  Calcutta  to  Jeddah,  two  clauses  were  inserted 
in  writing,  the  rest  of  the  policy  being  in  the  ordi- 
nary English  printed  form.  The  first  written  clause 
was  in  English  as  follows  :  "  warranted  free 
of  particular  average,  unless  stranded,  sunk,  or 
burnt."  The  second  was  written  on  the  margin  of 
the  policy  in  the  Gujrathi  language,  and  was  to  the 
following  effect :  "  Insurance  upon  the  goods  to  be 
without  damage.  The  loss  arising  from  damage  is 
to  be  on  the  head  of  the  owner  of  the  goods." 
Held,  that  the  underwriters  of  such  a  policy  are 
liable  to  the  insurer  for  a  particluar  average  loss 
where  the  vessel  in  which  the  insured  goods  are 
shipped  is  stranded,  sunk,  or  burnt.  Esmail  v. 
Shamjee  Poonjani  .     I.  L.  R,  2  Bom.  550' 


5. 


Notice     of    claim 


by  insured — Action  brought  before  expiration  of  six 
months  from  date  of  notice — Constructive  total 
loss — Meaning  of  the  words  ^'' sunk,"  ^''stranded.''* 
Where  insurers  on  receiving  notice  of  a  claim  made 
against  them  under  a  policy  of  insurance  distinctly 
repudiate  and  deny  that  any  claim  exists  against 
them  or  that  the  party  serving  such  notice  has  any 
right  to  recover  against  them,  there  arises  an  imme- 
diate right  to  sue,  and  the  insured  is  not  bound 
to  wait  for  the  expiration  of  six  months  before 
taking  proceedings  to  enforce  his  claim.  Where  it 
appeared  upon  evidence  that  goods  on  board  a 
ship  that  was  ^vrecked  on  a  voyage  from  Karachi  to 
Bombay,  although  much  damaged  by  sea- water, 
were  nevertheless  of  such  merchantable  value  as  to 
make  it  worth  while  to  sent  them  on  to  their  port 
of  destination  : — Held,  in  an  action  against  the 
insurers  of  the  goods,  that  to  claim  for  con- 
Btructive    total  loss    was     maintainable.     In   an 
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action  upon  a  policy  of  marine  insurance  the 
evidence  given  with  respect  to  the  loss  of  the  ship 
was  as  follows :  "  The  vessel  grounded  near 
Dwarka.  After  the  vessel  struck,  the  water 
constantly  broke  right  over  all.  .  .  .  The 
cargo  was  all  under  water.  The  labourers  were 
only  able  to  work  at  ebb-tide,  and  at  high  tide  they 
could  only  see  the  top  of  the  vessel's  masts. 
The  vessel  lay  where  she  stranded  seven  days,  and 
was  then  raised  with  casks."  Some  of  the  goods  on 
board  were  insured  by  a  policy  which  contained 
the  clause  "warranted  free  of  particular  average, 
unless  sunk  or  burnt."  It  was  contended  for  the 
plaintiffs  that  the  ship  had  "  sunk,"  and  that  the 
damage  to  the  goods  was  therefore  covered  by  the 
policy.  Heldy  that  where  a  vessel  runs  aground 
and  lists  over,  and  is  in  consequence  covered  by  the 
high  tide,  which  causes  damage  to  goods  on  board, 
it  cannot  be  said  that  she  has  "  sunk  "  within  the 
meaning  of  the  word  as  used  in  a  policy  of  insur- 
ance, and  therefore  that  a  claim  for  particular 
average  cannot  be  sustained  under  a  clause  in  the 
policj' — ■"  warranted  free  of  particular  average, 
unless  sunk  or  burnt."  Latham  v.  Hurruckchaxd 
SOORATRAM  I.  Ij.  R.  4  Boni.  314 


6. 


Insurable  interest 


— "  Interest  or  no  interest,'''  effect  of  these  words 
in  a  policy — Stat.  19  Oeo-  II,  v.  37 — Loan  on 
"  avung  " — Insurance  effected  after  loss  of  subject- 
matter  of  insurance — Meaning  and  effect  of  the 
words  ^  lost  or  not  lost"  in  a  policy.  Policies  of 
insurance  between  natives  of  India  (those,  at  least, 
which  do  not  contain  the  words  "  interest  or  no  in- 
terest ")  are  to  be  construed  in  the  same  way  as  such 
instruments  have  been  uniformly  construed  by  the 
general  law  merchant  in  Western  Europe,  viz.,  as 
contracts  of  indemnity.  A  certain  trade  is  carried 
on  between  native  merchants  in  Western  India 
with  the  costs  of  Africa  and  Madagascar  by  means  of 
native  vessels  which  leave  the  Indian  ports  early 
in  the  year,  and  after  remaining  in  the  ports  of 
Africa  and  Madagascar  for  four  or  five  months,  leave 
on  the  return  voyage  about  August  or  September. 
This  trade  consists  in  shipping  goods  at  the  Indian 
ports,  to  be  disposed  of  at  the  African  and  Madagas- 
car ports  and  purchasing  with  the  proceeds  fresh 
goods  to  be  similarly  disposed  of  in  the  home  ports. 
To  enable  traders  to  embark  in  this  venture,  it  is 
their  practice  to  borrow  money  of  merchants  on 
what  is  termed  "  avung,"  that  is,  money  borrowed 
on  the  condition  that  it  is  not  to  be  repaid  except  in 
case  of  the  safe  arrival  of  the  goods  in  the  home  ports 
on  the  return  voyage,  in  which  event  the  loan  be- 
comes repayable  with  interest  at  a  high  rate.  Held, 
that,  having  regard  to  the  long-established  practice 
in  the  port  of  Bombay  of  insuring  such  risks,  the 
interest  of  the  lender  of  such  a  loan  in  the  goods  on 
board  a  ship  on  her  return  voyage  to  India  is  an 
insurable  interest.  Semble  :  That  an  avung  loan 
does  not  give  the  lender  a  charge  on  the  goods. 
Held,  that  a  policy  of  marine  insurance  on  goods  is 
not  invalid  by  reason  of  its  having  been  effected 
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subsequently  to  the  loss  of  the  goods,  although  the 
policy  does  not  contain  the  words   "  lost  or    not 

lost."      JrVANJI  NOOKBHOY  V.  COORJI  LlLLADHAB 

I.  Ii.  R.  4  Bom.  305 

7.  -^; Separate  insur- 
ance of  different  species  of  article.  Where  a  policy 
has  been  effected  on  a  gross  quantity  of  sugar,  the 
fact  that  that  sugar  has  been  c*  escribed  in  the  margin 
of  the  policy  as  being  in  different  lots  containing 
different  species  of  sugar,  and  being  separately 
priced  does  not  raise  any  presumption  that  a 
separate  insurance  upon  each  separate  species  of 
sugar  was  intended  by  a  policy-holder.  Joosoop 
V.  Vakdon        ...  1  Hyde  198 


8. 


Covering    note — 


Concealment  of  material  fact.  On  the  15th  March 
1897,  the  plaintiff,  who  was  a  shipper  of  salt,  applied 
for  and  obtained  from  the  defendants'  company  in 
Bombay  a  preliminary  covering  note  for  R51,000 
for  salt  to  be  shipped  by  him  from  Bombay  to 
Calcutta.  The  note  stated  that  a  stamped  policy 
in  completion  hereof  would  be  issued  on  receipt  of 
particulars.  The  plaintiff's  practice  was  to  brirg 
salt  from  his  salt  works  at  Uran  in  native  prows 
and  to  put  it  on  board  steamers  in  Bombay  harbour. 
On  the  14th  April  1897,  the  plaintiff  put  694  bags  of 
salt  on  board  a  prow  for  shipment  in  the  British 
India  steamer  Nairung.  The  transhipment  com- 
menced on  the  27th  April.  Forty-nine  bags  had 
been  transhipped,  when  a  storm  arose  and  the  prow 
shipped  water  and  sank  with  the  remaining  646  bags 
on  board,  which  were  thus  wholly  lost.  Their  value 
was  R4,360.  On  the  £9th  April  1897,  the  plaintiff 
applied  to  the  defendants'  company  for  a  policy  and 
paid  the  premium,  and  on  the  30th  April  a  policy 
of  insurance  was  issued  to  him.  It  was  "  an  in- 
surance (lost  or  not  lost)  at  and  from  Bombay 
to  Calcutta  upon  any  kind  of  goods  and  mer- 
chandise and  freight  of  or  on  the  ship  or  vessel 
called  the  Nairung^  including  all  risk  of  craft 
and  boat  to  or  from  the  ship  or  vessel."  Upon 
this  policy  the  plaintiff  sued  to  recover  the  value 
of  the  lost  salt,  viz.,  R4,360  The  defendants 
pleaded  that  the  covering  note  of  16th  March 
1897  did  not  establish  a  completed  agreement 
for  the  insurance  of  the  salt ;  and  as  to  the 
policy  they  pleaded  that  it  was  void,  inasmuch  as 
the  loss  had  occasioned  at  the  time  of  issue,  and 
that  the  plaintiff  had  concealed  the  fact  from  them. 
The  plaintiff  alleged  that  information  of  the  loss  was 
given  on  the  27th  April,  when  the  policy  was  applied 
for,  and  he  further  contended  that  in  any  event  the 
defendants  were  liable,  inasmuch  as  the  covering 
note  of  15th  March  1897  was  a  complete  and  final 
contract  binding  upon  the  defendants,  whatever 
events  may  subsequently  happen.  Held,  affirming 
Candy,  J.,  that  the  plaintiff  was  not  entitled  to 
recover.  Kasam  Haji  Mitha  v.  British  and 
FoEEiON  Marine  Insurance  Co. 

I.  Ii.  R.  23  Bom.  787 
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2.  MARINE  INSURANCE— con<(f. 
Evidence    of     loss — Jettison. 


— Protest  of  nacoda.  In  an  action  on  a  policy  of 
insurance  to  recover  the  value  of  a  portion  of  the 
goods  insiured  lost  by  jettison,  the  protest  of  the 
nacoda  and  the  Custom  House  vouchers  showing 
that  on  the  return  of  the  ship  to  her  port  of  sailing 
(being  driven  back  by  stress  of  weather)  the  goods 
alleged  to  have  been  lost  were  not  on  board  her^ 
are  not  sufficient  as  even  primd  facie  proof  of  the 
loss.  Ramabhai  Girdarbhai  v.  Ali  Akbar 
Kajrani 1  Bom.  6 

10. Evidence  of  average  loss — 

Usage  of  Mangrole — Certificate  of  inohajans.  In 
the  case  of  a  native  policy  of  insurance  expressed  to 
be  "  according  to  the  usage  of  Mangrole,"  the  certi- 
ficate of  the  mahajans  at  the  port  of  distress  or  sale^ 
if  accompanied  by  the  manifest  of  the  shipment  and 
the  account  sales,  is  to  be  held  sufficient  evidence 
of  an  average  loss  and  of  the  amount  of  such 
loss,  though  the  under^^Titer  may  answer  a  claim 
supported  on  such  evidence  by  showing  fraud  on  the 
part  of  the  shippers,  the  master  of  the  vessel,  or  the 
mahajans.  An  alleged  usage  that  the  mahajans' 
certificate  is  deemed  to  be  conclusive  evidence 
against  the  underwriter  without  production  of 
manifest  and  account  sales,  and  that  on  proof  of  the 
certificate  alone  and  of  the  policy  the  owner  is 
entitled  to  recover  his  average  loss,  cannot  be  up- 
held, such  not  being  a  reasonable  usage.  Ra^- 
soRDASs  Bhoqilal  t'.  Kesrisinq  Mohanlal 

1  Bom.  229 

11, Repairs    to    ship — Deduction 

of  one-third  new  for  old.  It  apjicared  on  evidence 
that  a  ship  waajiot  by  the  repairs  done  to  her  put  in 
a  better  condition  than  she  had  been  in  before 
sustaining  the  damage  which  constituted  the 
partial  loss.  Held,  that  the  rule,  by  which  a  deduc- 
tion of  one-third  new  for  old  is  calculated  in 
favour  of  the  insurers  who  pay  for  -the  repairs, 
did  not  apply.    Seedich  Ghosaul  v.   Atcar 

Bourke  418 

On  appeal  in  same  case : — Held,  the  rule  allowing 
one-third  "  new -for  old  "  in  cases  of  insurances  on 
ships  is  not  inflexible  ;  therefore,  where  the  ship 
insured  was  not  worth  repairing,  and  was  not  in  fact 
repaired,  it  was  held  that  one-third  "  new  for  old  " 
ought  not  to  be  allowed.     Apcar  v.  Howah  Byk 

1  Ind.  Jur.  N".  8. 237 

12.  Unseaworthiness  of  ship — 

Liability  of  insurer.  An  insurer  relying  on  the 
certificate  of  a  competent  surveyor  that  the  ship  is 
seaworthy  is  entitled  to  recover  in  the  event  of  th& 
ship's  loss,  not\vithstanding  it  be  sho\\'n  that  she 
was  unseaworthy  at  the  time  the  policy  attached. 
HossAiN  Ibrahim  bin  Johurv.  Mutty  Loix 

Cor.  5 :  2  Hyde  107 


13. 


Time       policy — 


Warranty  of  seaworthiness — Implied  warranty.  The 
warranty  of  seaworthiness  in  a  time  jx)licy  at  the 
commencement  of  the  risk  is  not  a  continuing  obll- 
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gation  cast  upon  the  assured  while  the  risk  is  run- 
ning. So  held  by  the  Judicial  Committee  (affirming 
the  judgment  of  the  Supreme  Court  of  Calcutta) 
in  an  action  brought  for  a  total  loss,  by  stranding, 
within  the  time  of  the  running  of  the  policy,  after 
leaving  an  intermediate  port,  the  defence  being  that 
at  the  time  of  the  loss  the  vessel  w^as  unseaworthy 
by  reason  of  an  insufficient  crew,  she  haA  ing  sailed 
from  the  intermediate  port  without  sufficient  hands 
to  work  the  vessel,  although  she  had  a  sufficient 
crew  at  the  time  she  started  for  the  voyage. 
Semble  :  There  is  no  implied  warranty  of  seaworthi- 
ness in  a  time  policy.     Jenkins  v.  Hey  cock 

5  Moo.  I.  A.  361 


14. 


Goods     overvalued — Reason 


for  overvaluation  failing — Liability  of  underwriters. 
Where,  in  a  valued  policy  of  insurance,  the  goods 
insured  were  valued  at  an  amount  greatly  in  excess 
of  their  real  value,  which  amount  was  intended  to 
include  the  amount  in  which  the  insured  w^as  liable 
to  Government  on  account  of  bonds  executed  by 
him  in  respect  of  the  goods  insured,  and  sifter  loss 
of  the  goods  Government  elected  not  to  enforce  the 
bonds':  Held,  that  the  underwriters  were  entitled 
to  be  subrogated  in  the  amount  of  the  bonds,  and 
were  liable  to  the  insured  only  for  the  real  valine 
of  the  goods  together  wdth  a  fair  profit.  Haridas 
PuESHOTAM  V.  Gamble  .         .     12  Bom.  23 

15.    Abandonment — Notice     of 

abandonment.  Where  an  insurance  office  is  sued  on 
a  constructive  total  loss  there  must  be  a  distinct  and 
decided  abandonment  of  all  right  on  the  part  of 
the  insured.  The  notice  of  abandonment  should 
be  immediate.  The  question  always  is  w  hether  the 
delay  in  giving  notice  is  reasonable,  with  reference 
to  the  particular  circumstances  and  the  owners' 
means  of  ascertaining  the  position  of  the  ship  ;  where 
the  suit  is  for  a  total  loss,  the  judgment  may  be  as 
for  an  average  loss.     Seedick  Ghoosal  v.  Apcau 

Bourke  O.  C.  391 


16. 


Abandonment  cf 


ship  and  cargo — Sale — Right  of  purchaser.  The 
ship  Maharanee  was  wrecked  and  abandoned  with 
her  cargo  to  the  underwriters.  Nine  cases,  part  of 
the  cargo  which  with  two  others  were  separately 
insured,  were  recovered  in  good  condition  from  the 
WTcck.  Of  this  all  parties  had  notice.  The  wreck 
and  cargo  were  subsequently  sold  by  the  ship's 
agents,  who  were  also  agents  for  the  underwTriters, 
for  the  benefit  of  all  concerned,  the  cargo  being 
described  generally.  Held,  that  the  nine  cases  did 
not  pass  to  the  purchaser  at  the  sale  as  they  could 
not  be  legally  abandoned  ;  and  on  the  facts  that 
the  defendants  were  not  liable  as  having  induced 
the  plaintiff  to  beh'eve  that  they  intended  to  sell, 
more  than  what  was  ceded  to  the  underwriters  by 
the  abandonment.     Mitchell  v.  Gladstone 

1  Ind  Jur.  N.  S.  406 


17. 


Constructive     total     loss. 


In  a  suit  on  a  policy  of  insurance  as  for  a  total 
loss  where  goods  were  shipped  for  the  voyage  from 


INSTTRAT^rCH—contd. 

2.  MARINE  INSURANCE— con<<?.      ><  • 

Surat  to  Kurrachee,  and  the  vessel  having  sprung- 
a  leak  was  forced  to  put  into  Dwarka,  at  which 
place  the  goods  (with  exception  of  some  iron  thrown 
overboard  during  the  voyage)  w^ere  landed  and 
placed  in  a  warehouse,  from  which  a  portion  (some 
castor  oil  and  jagari)  was  carried  off  by  robbers  ; 
and  the  residue  of  the  cargo,  consisting  principally 
of  cotton  seeds  which  were  dried  and  cleaned,  was 
sold  ;  and  the  proceeds,  after  deducting  freight  ex-- 
penses  remained  in  the  hands  of  mahajans,  to  be 
paid  to  whomsoever  might  be  entitled  to  them  : — 
Held,  first,  that  the  loss  by  robbers,  although  not 
expressly  mentioned  in  the  policy  was  one  of  the 
perils  insured  against ;  secondly,  that  the  Judge 
below  being  erroneously  of  opinion  that  when 
the  goods  w^ere  once  landed  damaged  there  w'as 
nothing  to  do  but  to  sell  everything  for  the 
benefit  of  underwriters,  and  having  consequently 
recorded  no  finding  on  the  material  question 
whether  the  who^e  or  any  part  of  the  cargo  was 
practically  capable  of  being  sent  in  a  market- 
able state  to  the  port  of  destination,  the  suit  must 
be  remanded,  in  order  that  the  Judge  might 
determine  whether  there  was  a  constructive  total 
loss  which  entitled  the  plaintiffs  to  abandon  ;  and 
if  not,  that  he  might  aw^rd  such  a  proportion  of  the 
value  of  the  iron  and  of  the  jagari  and  oil  which  were 
actually  lost,  and  of  the  amount  of  the  deterioration 
in  the  cotton  seeds  and  other  articles,  as  the  sum 
insured  by  the  defendant  bore  to  the  whole  sum^ 
taking  into  account  also  in  that  case  what  propor- 
tion the  sum  insured  bore  to  the  actual  value  of  the 
goods.  Dwarkadas  Laitjbhai  v.  Adam  Ali 
Sultan  Ali     ....     3  Bom.  A.  C.  1 


18. 


Valve    of     ship 


when  repaired.  In  a  suit  to  recover  the  amount  of 
insurance  on  a  ship  which  had  been  abandoned  on 
an  alleged  constructive  total  loss,  it  appeared  that 
the  ship  had  sustained  severe  injury  from  i'foul 
weather,  but  that  her  value,  after  being  repaired, 
would  exceed  the  cost  of  repairing  her  by  about 
3,000  dollars.  Held,  therefore,  that  there  was 
not  a  constructive  total  ^oss,  and  that,  in  order 
to  establish  a  constructive  total  loss,  there  must 
have  been  a  threatened  destruction,  or  absolute 
temporary  privation,  of  the  insurer's  ownership, 
or  an  alienation  of  his  property  in  the  thing 
insured.     Gahan  v.  Owen 

Bourke  O.  C.  17 :  Cor.  14» 

Held,  no  constructive  total   loss  in  Mackinnon 
V.  DuNDAS  .     .         .         .     Bourke  O.  C.  228 


19. 


Notice    of  aban- 


donment. A  cargo,  consisting  of  railway  sleepers,, 
was  insured  by  the  plaintiffs  in  the  ship  Heirndhal 
from  Geography  Bay  to  Calcutta,  and  expressed  in 
the  policy  to  be  warranted  from  all  risks,  except 
total  loss.  In  proceeding  up  the  river  Hooghly,  in. 
charge  of  a  pilot  on  the  30th  April,  the  vessel 
grounded  on  the  Rungafulla  Sand,  heeled  over,  and' 
lay  imbedded  in  the  sand.  Endeavours  were  made- 
unsuccessfully  to  get  her  off.     On  5th  May,  Lloyd 'sr 
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surveyor  inspected  the  vessel,  and  reported  that 
considering  her  position,  the  state  of  the  tide  at  that 
season,  and  the  expense  of  getting  her  off,  it  was 
unadvisable  to  go  to  further  expense  in  doing  so  ; 
and  that  the  cost  of  repairs  would,  in  all  probabil- 
ity, amount  to  much  more  than  the  value  of  the 
ship  when  repaired.  Some  of  the  sleepers  had  been 
then  jettisoned,  and  the  surveyor  recommended 
that  the  vessel  and  cargo  should  be  abandoned 
and  sold  by  public  auction  to  the  highest  bidder. 
Attempts  were  made,  but  unsuccessfully,  to  get 
some  of  the  cargo  off,  and  the  sleepers  were  of  such 
a  quality  that  they  would  not  float.  The  consig- 
nees accordingly  caused  the  ship  and  cargo  to  be 
sold  by  public  auction  in  Calcutta  on  12th  May. 
ISi'o  notice  of  abindonment  was  given.  The  sleepers 
realiz3d  the  sum  of  R450.  The  purchaser  hired 
boats  and  began  unloading  the  ship  ;  he  unloaded 
78  sleepers  in  all.  On  14th  May  the  ship  floated  off 
and  came  up  the  river,  with  the  re^t  of  the  cargo, 
in  safety,  proving  not  to  be  so  much  damaged  as 
was  supposed.  In  an  action  on  the  policy  of  in- 
surance : — Held,  that  there  was  not  such  a  total 
loss  of  the  cargo  as  entitled  the  plaintiffs  to  recover 
as  for  a  total  loss  without  giving  notice  of 
abandonment.  Held.,  on  appeal,  per  Pheab  and 
Macpherson,  J  J. — The  plaintiffs  failed  to  prove 
any  necessity  for  the  sale  of  the  ship,  or  that  it 
was  impracticable  to  convey  the  sleepers,  or  a 
material  portion  of  them,  to  their  destination. 
But  if  the  insured  wore  legally  justified  in  aban- 
doning and  claiming  as  for  a  total  loss,  notice 
of  abandonment  ought  to  have  been  given.  The 
•condition  and  behaviour  of  the  ship  when  she 
got  off  the  shoal  should  be  looked  at  as  indicating 
her  real  state  and  strength  while  she  was  on  it. 
Per  Pattl,  J. — Considering  upon  the  evidence 
of  the  circumstances  at  the  time  of  the  sale,  that 
the  ship  was  not  worth  repairing,  and  that  she  was 
expected  to  sink  at  any  time,  the  sale  of  her  was 
justifiable.  The  sale  of  the  cargo  was  also  justi- 
fiable ;  it  could  not  have  been  carried,  in  a  rae> 
-cantUe  sense,  on  shore,  much  less  to  its  destination. 
The  sale  caused  a  total  loss,  and  there  was  no  need 
for  notice  of  abandonment.  East  Indian  Railway 
Company  v.  AusTRAiiASiAN  Insurance  Company 

6  B.  Ij.  B.  218 


s.o.   on  appeal 


7  B.  L.  R.  347 


1. 


3.  FIRE  INSURANCE. 

Insurable     interest— Property 


in  goods,  passing  of — Contract  Act  {IX  of  1S72), 
*•  7S — Ascertained  goods — Postponement  of  passing 
of  property  htf  agreement.  If  the  parties  to  a 
contract  for  the  sale  of  ascertained  goods  agree 
that  the  payment  for  and  delivery  of  the  goods  are 
to  be  postponed,  the  property  in  the  goods  ])asses  to 
the  buyer  as  soon  as  the  proposal  for  sale  is  accepted 
and  such  passing  of  property  cannot  be  put  off  by 
any  agreement  between  the  parties.     Per  Maclean, 


INSURANCE —cor»c?i. 

3.  FIREimSURANCE— conc?(f. 

C.J. — If  in  a  contract  there  appear  certain  terms 
from  which,  when  they  exist,  the  Legislature  says 
that  certain  consequences  shall  ensue,  these  conse- 
quences must  ensue.  In  the  present  case  all  the 
elements  necessary  for  a  completed  sale,  such  as  to 
pass  the  property  to  the  buyer  exist,  and  there  is 
no  manifestation  of  any  intention  to  postpone  the 
passing  of  the  property.  The  buyer  has  therefore 
an  insurable  interest  in  the  goods.  But  where  the 
sale  is  of  unascertained  goods  and  there  has  been 
no  subsequent  ascertainment  or  appropriation, 
then  there  has  been  no  effective  sale  so  as  to  pass  the 
pro^ierty  in  the  goods  to  the  buyer  and  he  has  no 
insurable  interest.  Bru  Coomaree  v.  Sai.amandeu 
Fire  Insurance  Company  (10i)5) 

I.  li.  R.  32  Calc.  816 

INSURANCE  COMPANY. 
See  Insurance. 

liability  of,  to  pay  license  tax — 

See  Calcutta  Municipat.  Coxs(njnATioN 
Act,  8.  87     .     I.  L.  R.  22  Calc.  581 


INSURRECTION. 

Sec  Sedition 


I.  li.  R.  35  Calc.  945 


INTENTION. 

See  Crimisai.  Trespass 

I.  li.  R.  23  All  82 
I,  li.  R.  26  Bom.  558 

See  Intension  of  Parties. 

See  Kidnapping        .     6  C.  W.  N.  208 

<8e€  Penal  Code  (Act  Xli\' or    lS(>o),  ss. 
28,  231         .        I.  li.  R.  30  All.  90 

See  Penal  Code,  s.  292 

I.  li.  R.  28  AIL  100 

5ce  Penal  Code,  ss  304    and   32'). 

I.  li.  R.  29  All.  282 

See  Pbnal  Code,  s.  4r)(). 

I.  li.  R.  29  All.  46 

absence  of— 


See  Culpable  Homicide. 
See  Murder. 


dishonest — 


See  Criminal  Misappropriation. 

6  C.  W.  N.  34 

See  Forgery      .         .     5  C.  'W.  N.  897 

6  C.  W.  N.  382 
I.  li.  R.  25  Mad,  726 

See  Theft. 

—  malicious — 

See  Dfj-amation  L  L.  R.  30  Calc.  402 
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INTENTION— concZtf. 

. of  joint  or  several  ownership — 

See  HiNpu  Law— tJoint  Family — Pre- 
sumption AND  Onfs  of  Proof  as  to 
Joint  Family. 

See  Hindu  Law — Partition — Requisites 
FOR  Partition. 

to  defeat  or  delay  creditors. 

See  Mortgage. 

I.  li.  E.  35  Calc.  1051 


—  to  defraud — 

See  Cheating   . 


5  C.  W.  N.  255 


to  evade  Stamp  laws — 

See  Declaratory    Decree,   suit  for — 
Declaration  of  Title.  - 

I.  L.  B.  1  Mad.  40 
I.  li.  R.  3  Bom.  230 

See  Stamp  Act,  1802,  s.  17. 

3  B.  L.  E.  A.  C.  329 

3  Bom.  O.  C.  153 

13  W.  E.  102 

See  Stamp  Act,  1869,  ss.  24,  20. 

24  W.  E.  Cr.  1 
6  Mad.  Ap.  5 

See  Stamp  Act,  1879,  ss.  ^7,  61,  63.  67. 

I.  Ii.  E.  8  Calc.  259 

I.  L.  E.  7  Mad.  537 

I.  Ii.  E.  12  Mad.  231 

I.  L.  E.  23  Mad.  155 

to  get  innocent  person  punished — 

See  Stolen  Property — Offences 
relating  to        .   I.  L.  B.  1  All.  379 

INTENTION  OF    PARTIES. 

See  Estoppel — Estoppel  by  Conduct 

4  B.  Ii.  E.  P.  C.  16 

I.  Ii.  E.  18  Calc.  34 

L.  E.  18  I.  A.  9 

See  Evidence — Parol  Evidence — Ex- 
plaining Written  Instruments  and 
Intention  of  Parties. 

See  Grant^ — Resumption  or  Revocation 
OF  Grants     .     I.  L.  E.  10  Calc.  238 

See  Hindu  Law — Joint  Family — Power 
OF  Alienation  by  Members — Mana- 
ger .         .        I.  L.  B.  18  Bom.  631 

See  Life  Estate        .     5  C.  W.  N.  569 

See  Mortgage — Form  of  Mortgages. 

2  Agra  124 

1 N.  W.  161 

I.  Ij.  E.  21  Calc.  882 

Ik  E.  21 1.  A.  96 

I.  Ii.  E.  19  All.  434 

I.  Ii.  E.  22  All.  149 


INTENTION  OP  PA  BTIES— concZc^. 

See    Mortgage — Sale    of    Mortgaged* 
Prorerty — Purchasers. 

I.  L.  E.  2  All.  82© 

I.  Ii.  R.  9  Calc.  961 

I.  Ii.  E.  6  Bom.  561 

I.  Ii.  E.  10  Bom.  88 

I.  L.  E.  8  Mad.  246 

I.  L.  E.  11  Mad.  345- 

*  I.  Ii.  E.  20  Mad.  486 

I.  Ii.  B.  10  Calc.  1035 

Ii.  R.  11  I.  A.  126> 

I.  Ii.  R.  18  Bom.  86 

I.  L.  E.  21  Bom.  567 

3  C.  W.  N.  15a 

4  C.  W.  N.  769 

See  Registration  Act,  1877.  s.  49  (1864 
s.  13)       .         .       1  B.  Ii.  E.  A.  C.  37 

25  W.  E.  376 

See    ^'END0R  AND  PURCHASER — COMPLE- 
TION OF  Transfer. 

I.  Ii.  B.  22  Calc.  179 

I.  Ii.  E.  27  Calc.  7 

2  C.  W.  N.  207 

Intention    as    to  future  action^ 

expressed  bet-ween  parties,  not  amounting, 
to  a  contract — Expressed  intention  to  make  par- 
ticular person  an  heir — Effect  in  succession  of 
reversionary  heirs.  A  mutual  expression  of  inten- 
tion between  parties  caused  expectation  on  either 
side  that  the  intention  would  be  carried  out,  but 
no  contract  was  made.  A  childless  person,  since 
deceased,  expressed  to  the  father  of  the  minor  son 
of  his  sister  his  intention  to  make  the  boy  his 
heir,  and  that  if  he,  the  intending  donor,  should 
have  children  of  his  own,  he  would  give  the 
boy  a  share  of  his  property.  The  father  assented 
and  made  over  charge  of  the  boy.  The  \\idows 
and  mother  of  the  deceased  taking  his  estate 
for  their  lives,  admitted  the  boy  to  joint  pos- 
session with  them,  and,  on  being  sued  by  the  rever- 
sioners of  the  family  estate  expectant  upon 
their  deaths,  defendant,  as  co-defendants  with, 
the  boy  on  the  ground  that  had,  in  obedience  to  the 
known  wishes  of  the  deceased,  recognized  the  boy 
as  heir  to  him.  Held,  that  the  reversioners  could 
only  be  deprived  of  the  inheritance  after  the 
death  of  the  widows,  who  could  not  transfer  any 
estate  to  last  beyond  their  own  lives,  by  the  act  of 
the  deceased  in  contracting  with  the  father  of  the 
boy  to  make  the  boy  the  heu*,  if  such  contract  had 
been  made.  And  that  the  substantial  question 
was  whether  the  representations  made  bet^^een  the 
two  had  amounted  to  a  contract  to  that  effect.  On 
evidence  wholly  oral,  it  was  found  that  no  such 
contract  had  been  made.  Only  enough  had  been 
said  between  the  two  to  give  rise  to  the  expectation 
on  either  side  that  the  boy  would,  the  then  inten- 
ded course  being  followed,  get  the  inheritance. 
Narain  Das  v.  Ramantjj  Dayal 

I.  Ii.  B.  20  All.  209 

Lai.a  Naeain  Das  v.  Lala  Ramanuj  Dayal 

2  C.  W  N.  193. 
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Col. 


1.  Miscellaneous  Cases — 

Accounts 

.  5783 

Arbears  of  Rent 

.  5784 

Arrears   of  Revenue  . 

.  5791 

Award 

.  5791 

Btt.t.  of   Exchange 

.  5791 

Bond    .... 

.  5792 

Compound  "Interest 

.  5793 

-Costs 

.  5795 

Damages 

.  5797 

Debt  or  Law-  suit  purchased     . 

5797 

Debtor  and  Creditor 

. 

5797 

-OooDS  sold 

. 

5799 

•  Government  Promissory  Notes     . 

5800 

Insolvency  Proceedings 

5800 

Mesne  Profits 

5800 

Money  lent 

5802 

Mortgage    . 

5803 

^Payment  into  Court    . 

5804 

Principal  and  Agent  . 

5805 

Profits  of  Business     . 

5805 

Profits  op  Watan 

5835 

Refund  of  Excess  Payments 

5805 

Unliquidated  Damages 

• 

6806 

2.  Cases  under  Act  XXXII  of  1839     . 

68J6 

3.  Omission  to  stipulate  foe, 

or  STIPI?" 

LATED  time  HAS  EXPIRED — 

(o)  Suits 

,               , 

6809 

(6)  Decrees 

. 

6811 

(c)  Contracts 

. 

6816 

INTEREST— confcZ. 


4.  Stipulations  amounting  or  not  to 
Penalties 6833 

See  Abwab       .     I.  L.'Il.  33  Calc.  683 

iSee  Act  VIII  OF  1890. 

^See  Babuana  Grant. 

See  Banker  and  Customer. 

9  C.  W.  N.  745 

.  See  Bengal  Regulation,  XV  of  1793. 

See  Bengal  Tenancy  Act,  s.  fi7.        '"^^ 

9  C.  W.  N.  175 
13  C.  W.  N.  95 

.See  Civil  Procedure  Code.  1882. 

8  C.  W.  N.  118 
8  C.  W.  N.  421,  460, 1064 
12  C.  W.  K".  285 
JSee  Compound  Interest. 

I.  lu  R.  34  Calc.  150 


See  Contract  Act,  ss.  16.  19. 

I.  Ii.  R.  31  Bom,  348 
I.  Ii.  R.  32  Bom.  208 

See  Contract  Act  (IX  of  1872^,  s.  74. 

10  C.  W.  N.  1020 

See  Contribution. 

I.  L.  R.  35  Calc.  303 

See  Contribution,  slttt  for — Ivterest. 

10  B.  Ij.  R.  352,  353  note 

I.  L.  R.  31  Calc.  597 

See  Costs — Interest  on  Costs. 

See  Damdupat. 

See  Decree — Construction  of  Decref 

—Mortgage  .     5  C.  W.  N.  137 

I.  L.  R.  34  Calc.  150 

See  Dekkhan   Aghtculturtsts'    Reltkf 

Act      .         .      I.  Ij.  R.  31  Bom.  450 

I.  L.  R.  32  Bom.  98 

See  Disqualified  Proprietoh. 

10  C.  W.  N.  849 

See  Hath-chitta       .      9  C.  W.  N.  693 

See  Hindu  Law    I.  L.  R  30  Bom.  452 

See  Hindu  Law — Interest — Usury. 

See   Insolvency     .        9  C.  W.  N.  052 

See  Interest  Acts. 

See  Limitation  Act,  1877,  s.  20. 

See  Mahommedan  Law — Usury. 

See  Mesne  Profits. 

I.  L.  R.  33  Calc.  329 

See    Mortgage — Accounts. 

See  MUetqaqe — 
Construction — Usufructuary  Mort- 
gage .         .        Ii.  R.  29  I.  A.  148 
I.  Ii.  R.  28  Bom.  371 
I.  Ii.  R.  35  Caic.  221 

Redemption — 

Redemption  otherwise  than  on 
expiry   of   term  : 

I.  L.  R.  26  Bom.  643 
12  C.  W.  N.  345 

Sale—  1. 1*.  R.  33  Calc.  590 

Miscellaneotts    Casks 

I.  Ii.  R.  27  Bom.  23 

See  Penalty     .     I.  L.  R.  31  Caic.  138 
L  Ii.  R.  34  Calc.  150 

See  Practice       .      L  L.  R.  28  All.  25 

See  Receiver      .    I.  L.  R.  36  Calc.  52 

See  Transfer  of  Property  Act  (IV  of 
1882),  ss.  83,  84. 

I.  Ii.  R.  36  Calc.  840 

See  Transfer  of  Property  Act  (IV  of 
1882),  ss.  80  AND  88. 

I.  Ii.  R.  28  AIL  228 

See  Waiver        .        .     8  C.  W.  W.  66 
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INTEREST— con«<i. 

compound  interest— 

See  Contract  Act,  s.  16. 

13  C.  W.  N.  1069 

effect  of  stipulation  for  payment 


of- 


See   Vendor   and    Purchaser — Mtscel- 
LANEors  Cases       .     6  C.  W.  K.  192 

foreign  judgment — 

See  Foreign  Court,  judgment  of 

5  C.  W.  N.  741 

—  not  paid  as  such— 

See  Limitation  Act,  IX  of  1908,  s.  20. 

I.  L.  R.  31  All.  285 

—  on  Arrears  of  rent — 

>See' Bengal  Tenancy  Act,  s.  67. 

13  C.  W.  K".  962 

—  on  mesne  profits — 

See  Valuation  of  Suit. 

I.  li.  R.  34  Calc.  954 


—  on  mortgage-decree,  to  date  ^of 

realisation — 

See    Mortgage — Sale    of    Mortgaged 
Property — Rights  of  Mortgagees. 

I.  L.  R.  30  Calc.  953 

payment  of— 

See  Limitation  Act,  1877,  s.  20. 

I.  L.  R.  29  Calc.  647 

—  pendente  lite — 

See  Valuation  of  Suit. 

I.  L.  R.  34  Calc.  954 

— .  receipt  of,  in  advance — 


See  Principal  and   Surety — ^Discharge 

OF   Surety     .         .      9  B.  L.  R.  261 

15  B.  L.  R.  331,  338  note 

I.  L.  R.  6  Calc.  241 

—  stipulation  for — 

See  Stamp-duty     .      11  C.  W.  N.  1120 
I.  li.  R.  35  Calc.  HI 

—  stipulation  for,  at  high  rate — 

See  Contract — ^Alteration  of  Contracts 
— ^Alteration  by  Court. 

— .  to  date  of  realisation  of  mortgage 

debt — 
iSfee  Decree       .     I.  L.  R.  35  Calc.  221 

1.  MISCELLANEOUS  CASES. 

Accounts — Suit  for     balance  of 


1 

accounts — Absence  of  contract  for  interest.  In  a 
•suit  relating  to  balance  of  accounts,  probabilities  are 
not  sufficient  to  support  a  decree  for  interest  in  the 


INTEREST— conW. 

1.  MISCELLANEOUS  CASES- 


^ontd. 


absence  of  a  contract  for  interest.     Joy  Narain 
Bhuggut  v.  Kashee  Chowdry  .   16  "W.  R.  148 


2. 


-  Execution 


of 


decree.  Where,  in  the  course  of  executing  a  decree, 
accounts  in  which  interest  was  entered  and  charged 
had  from  time  to  time  been  filed  in  Court,  and  no 
objection  had  been  taken  thereto  by  the  judgment- 
debtor  from  1870  up  to  1880 : — HeM,  that  it  was  too 
late  to  object  to  interest  being  allowed,  and  that  the 
High  Court  would  not  interfere  to  alter  the  rate 
where  it  appeared  that  the  District  Judge  had  found 
that  the  rate  ruling  in  the  district  was  12  per  cent., 
and  had  allowed  that  rate  accordingly.  Gopal 
Sahu  Deo  v.  Joyram  Tewary 

I.  L.  R.  7  Calc.  620 
9  C.  li.  R.  402 


3. 


-  Arrears    of   rent — Act   X   of 


1859,  s.  20 — Direction  of  Court.  The  enactment  of 
s.  30  of  Act  X  of  1859,  that  arrears  of  rent,  unless 
otherwise  provided  by  written  agreement,  shall  be 
hable  to  interest  at  12  per  cent,  per  annum,  does 
not  make  it  imperative  on  the  Court  to  award 
interest  in  a  decree  for  arrears  of  rent,  but  the 
Court  has  a  discretion  in  awarding  interest  in  such 
a  case.  In  an  ordinary  suit  for  rent,  the  question 
whether  the  rent  is  fixed  or  variable  is  not  in- 
volved. Beckwith  v.  Kishto  Jeebun  Buckshee 
Marsh.  278 :  2  Hay  286 

Kasheenath  Roy  Chowdhry  v.  Mynuddeen 
Chowdhry  ....      1  W.  R.  154 


4. 


Prolongation      of 


rent  suit  by  tenant.  In  a  suit  for  seven  years'  arrears 
of  rent  is  appeared  that  the  plaintiff  had  previously 
sued  and  been  non  suited,  and  that  the  tenant  had 
protracted  the  proceedings.  Held,  that  the  Court 
ought  to  award  interest  on  the  arrears.  Ramjeebun 
BosE  V.  Tripoora  Dosseb 

Marsh.  386 :  2  Hay  449 


5. 


Withholding  rents. 


Where  rents  are  withheld,  interest  may  be  given 
whether  it  is  provided  for  in  the  pottah  or  not. 
Lalla  Sheo  Sahay  Singh  v.  Kummoru.vissa 
Begum     ....     2  W.  R.,  Act  X,  68 


6. 


Bengal  Act  VI  of 


1862 — Discretion  of  Court.  Bengal  Act  VI  of 
1862  did  not  alter  or  affect  the  discretionary  power 
of  the  Court  to  award  interest  or  costs  in  a  decree  for 
arrears  of  rent.  Bissonath  Deb  v.  Hurro  Per- 
shad  Chowdhry      .         .     2  W.  R.,  Act  X,  88 

Agreed         instal- 


ments of  rent.  Interest  may  be  decreed  with  arrears 
of  rent,  but  it  should  not  be  decreed  upon  instal- 
ments of  rent  as  from  dates  during  the  currency  of 
the  year,  unless  the  parties  had  agreed  that  the 
rent  should  be  paid  by  instalments  at  those  dates. 
Bharuth  Chunder  Roy  v.  Bepin  Beharee 
Chuckerbutty        ...  8  "W.  R.  495 

8,         , Pendency      of   suit 

for  enhancement.    While  a  suit  for  enliancement  of 
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rent  is  pending,  defendant  is  not  liable  for  interest' 
inasmuch  as  his  rent  is  undetermined  ;  but  after  the 
rent  is  determined,  he  is  hable  to  interest  for  all 
arrears  from,  and  for  all  instalments  after,  that 
dat«.  Rajmohun  Neogee  v.  Anund  Chttntder 
Chowdhry  .         .         .         low.  K.  166 

9^ ■ Discretion  of  Court. 

It  is  in  the  discretion  of  the  Court  to  allow  interest 
on  arrears  of  rent.  Sattyanand  Ghosal  v.  Zahtb 
SiKDAR    ....      eB.  L.  B.  Ap.U9 

Eadhika  Pbosunno  Chunder  v.  Urjoon  Majhe 

20  W.  R.  128 


10. 


Enhancement   of 


rent.  In  a  suit  in  which  a  decree  is  given  for 
arrears  of  rent  at  an  enhanced  rate,  interest  is  to  be 
allowed  not  only  from  the  date  of  the  decree,  but 
from  the  time  the  rent  became  due.  Ahsanooi^lah 
V  Kajee  Aftabooddeen       I.  L.  R.  4  Calc.  594 

3  C.  li.  R.  382 

11^ Discretion       of 

Court.  Every  arrear  of  rent,  unless  it  is  otherwise 
provided  by  an  agreement  in  writing,  is  liable  to 
bear  interest  at  12  per  cent,  from  the  time  when  it, 
or  each  instalment  of  it,  became  due.  The  discre- 
tion which  a  Court  has  to  refuee  interest  can  only 
be  exercised  upon  very  clear  grounds.  The  mere 
non-enforcement  by  a  landlord,  even  for  a  series  of 
years,  of  his  right  to  interest  upon  arrears  of  rent 
does  not  amount  to  a  waiver  of  such  right.  Jo- 
HOORY  Lall  v.  Bullae  Laix    I.  L.  R.  5  Calc.  102 

4  C.  L.  R.  349 


12.- 


Waiver — Omission 

to  claim  rent  for  some  years  at  the  stipulated  rate, 
whether  amounts  io  a  waiver.  The  mere  omission 
to  claim  interest  for  some  years  from  a  tenant  at 
the  rate  stipulated  in  the  lease  does  not  amount  to  a 
waiver  of  the  landlord's  right  to  claim  interest  at 
such  rate.  Johoory  Lall  v.  Bullab  Lall,  I.  L.  R. 
5  Calc.  102,  followed.  Shyama  Ciiakan  ^Jandai. 
V.   Heras  Mollah  .         .    I.  L.  R.  26  Calc.  160 


13. 


Bengal  Act  VIII 


of  JS69,  s.  21 — Rate  of  interest.  Under  Bengal  Act 
VIII  of  1869,  s.  21,  it  is  discretionary  with  the 
Judge  to  give  interest  at  12  per  cent.  ;  he  is  not 
obliged  to  award  interest  to  that  extent.  Dhiraj 
Mahtab  Chand  v.  Debkumabi  Debt 

7  B.  L.  R.  Ap.  26 


14. 


Bengal  Act  VIII 


of  1869,  s.  21 — Discretion  of  Court.  In  suits 
for  arrears  of  rent,  a  Court  of  Justice  is  not  bound 
in  every  instance  to  award  interest  at  12  per  cent., 
the  rate  specified  in  Bengal  Act  VIII  of  1869, 
8.  21,  but  has  discretion  either  to  disallow  interest 
altogether,  or  to  reduce  the  rate  according  to  the  cir- 
cumstances of  each  case.  Where  a  plaintiff 
sought  to  recover  more  than  ^\hat  was  actually 
due,  and  it  did  not  appear  that  defendant  would 
have  refused  payment  if  the  sum  actually  due 
had  been  demanded,  the  Court  reduced  the  rate  of 


INTEREST— cowii. 

1.  MISCELLANEOUS  CASES-^owAi. 

interest  to  6  per  cent  Fusseebtjn  v.   Ashrutoon- 
NissA 26  W.  R.  4ea 


15. 


Erroneous       dis- 


missal of  suit  by  lower  Appellate  Court  after  admission 
of  sum  due.  A  suit  for  arrears  of  rent  at  enhanced 
rates  where  plaintiff  fails  to  adduce  sufficient  evi- 
dence to  support  his  claim  for  enhancement  should 
not  be  dismissed  altogether  if  defendant  admits  a 
certain  sum  to  be  due  for  the  years  in  question,  but 
should  be  decreed  to  the  extent  of  the  admission. 
In  such  a  case  where  the  first  Court  had  decreed 
rent  at  the  rates  admitted  with  some  enhancement, 
and  the  lower  Appellate  Court,  seeing  no  grounds 
for  enhancement,  dismissed  the  suit,  the  High  Court 
granted  the  amount  admitted  with  interest  from 
the  date  of  the  first  Court's  decree.  Akashbutty 
KooER  V.  Heera  Ram  Mundur    .     24  W.  R.  82^ 


16. 


Bengal  Act  VIII 


of  1869,  s.  21.  Where  a  pottah  stipulates  that,  in 
case  of  default  of  punctual  payment  of  rent,  all 
arrears  shall  bear  the  customary  and  legal  interest,  12 
per  cent,  per  annum  will  be  allowed  in  analogy  to 
Bengal  Act,  VIII  of  1869,  s.  21.  Anunqo  Mohun 
Deb  Roy  v.  Muddun  Mohun  Mozoomdar 

1  C.  li.  R.  14T 


17. 


Mesne    profUs — 


Interest — Rent  in  kind.  Where  rents  were  collected 
in  kind  instead  of  in  money,  and  the  Judge,  in 
awarding  mesne  profits,  allowed  a  much  larger  rate 
of  interest  than  was  usually  allowed  on  rents  paid  in 
money  : — Held,  that  he  was  wrong  in  so  doing.  No* 
difference  in  that  respect  should  be  made  between 
rents  paid  in  kind  and  those  paid  in  money.     Kai- 

KISHOBI  DASrv.  BONOMALI  ChARAN  MaITF 

1  B.  L.  R.  S.  N.  14  :  10  W.  R.  209 


18. 


Place    of     pay- 


ment of  rent — Office  of  landlord — Bengal  Tenancy 
Act,  8.  67.  Where  defendants,  residents  of  Calcutta^ 
held  a  village  in  Midnapur  under  the  plaintiff  who 
had  no  office  there  for  collecting  rent,  and  the 
tenants  refused  to  continue  paying  the  rent  at  the 
plaintiff's  residence  atilBurdwan,  but  offered  to  pay 
it  at  Calcutta  which  was  not  agreed  to  by  the 
plaintiff  who  did  not  appoint  any  convenient  place 
for  payment  and  the  rent  got  into  arrears  : — Held^ 
that  the  defendants  were  bound  to  pay  the  rent 
notwithstanding  the  plaintiff  had  no  village  office,, 
and  did  not  appoint  a  convenient  place  for  pay- 
ment. In  absence  of  any  agreement,  the  defend- 
ants were  bound  to  go  to  the  landlord  and  pay 
there  rent  as  it  fell  due.  Rent  falUng  into  arrears 
under  the  above  circumstances  was  liable  to  in- 
terest under  s.  67  of  the  Bengal  Tenancy  Act. 
Fakir  Lal  Goswami  v.  Bonnbrji 

4  C.  W.  N.  324 


19. 


Right  to  interest. 


In  March  1884  the  rent  payable  by  an  occupancy- 
tenant  was  fixed  by  the  Settlement  Officer  undec 
8.  72  of  the  N.-W.  P.  Land  Revenue  Act  (XIX  of 
1873J.     In  1885  the  landholder  brought  a  suit  to 


(     5787     ) 


DIGEST  OF  CASES. 


(     5788    ) 


INTEREST— confcZ. 

1.  MISCELLANEOUS  CASES— contd, 

recover  from  the  tenant  arrears  of  rent  at  the  rate 
so  fixed  for  a  period  antecedent  to  the  Settlement 
Officer's  order  as  well  as  for  the  period  subse- 
quent thereto.  The  lower  Appellate  Court  dis- 
missed the  claim  for  rent  prior  to  1st  July  1884, 
and  decreed  such  as  was  due  subsequently  to  that 
date,  but  without  interest.  Held,  upholding  the 
decision  as  to  the  rent,  that  the  plaintifif  was  en- 
titled to  interest  at  1  per  cent,  on  the  sum  decreed 
from  the  date  of  the  institution  of  the  suit. 
Radha  Prasad  Singh  v.  Jugal  Das 

I.  L.  R.  9  AIL  185 


20. 


N.-W.    P.  Bent 


Act  {XII  of  1881),  s.  34,  cl  (a)— Contract  Act  {IX  of 
1872),  s.  73 — Liability  of  defaulting  thikadar  to  pay 
interest.  The  non-application  of  cl.  (a)  of  s.  34  of 
Act  XII  of  1881  to  a  thikadar  does  not  exempt  the 
thikadar  from  his  liability  under  s.  73  of  Act  IX  of 
1872.  Hence  where  a  thikadar  makes  default  in 
payment  of  his  rent,  he  is  liable  to  be  charged  with 
interest  on  the  sums  due  up  to  the  date  of  payment. 
Ghanshiam  Singh  v.  Daulat  Singh 

I.  L.  R.  18  AIL  240 


2L 


Bengal  Tenancy 


Act  {Vlllcf  1885),  ss.  67  and  178— Rate  of  interest 
specified  in  kabuliat — Sale  for  arrears  of  rent  of  right 
of  defaulting  tenant  who  has  held  over — Purchaser  of 
tenure,  rights  of.  In  execution  of  a  decree  for 
arrears  of  rent  against  a  tenant  A\'hose  term  under  a 
kabuliat  had  expired,  but  who  had  held  over,  the 
plaintiff  put  up  the  tenure  for  sale,  and  the  defend- 
ant purchased  it.  The  plaintiff  afterwards  sued 
the  defendant  for  interest  at  the  rate  and  according 
to  the  instalments  specified  in  the  kabuliat. 
Held,  reversing  the  decision  of  the  Subordinate 
Judge,  that  the  defendant  was  liable  only  for 
interest  at  the  rate  specified  in  s.  67  of  the  Bengal 
Tenancy  Act.  Ishan  Chundra  Chowdhury  v. 
Chander  Kant  Boy,  13  C.  L.  B.  55,  distinguished. 
Alim  v.  Satis  Chandka  Chaturdhuein 

I.  L.  R.  24  Calc.  37 

22.  Bengal  Tenancy 


Act  {VIII  of  1885),  ss.  67,  178— Tenant  holding 
over.  A  tenant  executed  a  kabuliat  before  the  pass- 
ing of  the  Bengal  Tenancy  Act  for  a  period  of  nine 
years  and  agreed  to  pay  interest  at  75  per  cent . 
per  annum  on  arrears  of  rent  due  from  him  ;  the 
term  of  the  lease  expired  after  the  Bengal  Tenancy 
Act  came  into  force,  and  after  the  expiration  of  the 
term  the  tenant  continued  to  hold  over  without  any 
fresh  kabuliat  or  settlement.  Held^  that  the  landlord 
was  not  entitled  to  recover  interest  as  stipulated  in 
the  kabuliat,  but  he  a\  as  only  entitled  to  interest  at 
the  rate  of  12  per  cent,  per  annum  as  provided  in 
s.  67  of  the  Act.  Kishore  Lai  Day  v.  Administrator 
General  of  Bengal,  2  C.  W.  N.  303,  and  Alim  v. 
Satis  Chander  Chaturdhurin,  I.  L.  B.  24  Calc.  37, 
referred  to.  Ali  Mahmud  Pramanick  v.  Bhaga- 
bati  Debya  Chowdhitrani     .      2  C.  W.  W.  525 


23.  Bengal   Tenancy 

Act  {VIII  of  1885),  ss.  67, 17 8y  sub-s.  3,  cl.   {h),  and 

VOL.  II 
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179 — Contract  to  pay  interest  at  higher  rate  than 
allowed  by  s.  67  of  the  Act.  A  contract  by  a 
tenant  holding  under  a  permanent  mokurari  lease  to 
pay  interest  on  the  arrears  of  rent  at  a  higher  rate 
than  12  per  cent,  per  annum  is  not  enforceable 
inlaw.  Basanta Kumar  Roy Chowdhry  v.  Pro- 
motha  Nath  Bhuttachjirjee 

I.  li.  R.  26  Calc.  130 

Basunta  Coomar  Roy  Chowdhaby  v.    Baksu 
Mollah 3  C.  W.  N.  37 


24. 


Berujal  Tenancy 


Act  {VIII  of  1885),  ss.  67,  178— Suit  for  arrears  of 
rent  and  interest  at  an  exorbitant  rate — Bule  relating 
to  hard  and  unconscionable  bargain — Liability  of  a 
purchaser  of  a  tenure  at  a  sale  for  arrears  of  rent  to  pay 
interest.  A  stipulation  for  the  payment  of  interest 
at  an  unusal  and  an  exorbitant  rate  cannot  be 
supposed  to  be  an  incident  of  tenancy  which  would 
attach  to  it  even  after  a  sale  for  arrears  of  rent. 
In  execution  of  a  decree  for  rent  against  a  tenant 
who  held  under  a  kabuliat,  dated  March  1880, 
the  plaintiff  put  up  the  tenure  for  sale  and  the 
defendant  purchased  it  on  the  20th  November 
1891.  Subsequently,  a  suit  for  rent  with  interest  at 
225  per  cent,  per  annum  specified  in  the  kabuliat 
executed  by  the  former  tenant  was  brought  by  the 
plaintiff  against  the  defendant.  The  defence  was 
that  the  plaintiff  was  not  entitled  to  interest  at 
such  a  high  rate.  Held,  that  the  plaintiff  was  not 
entitled  to  recover  interest  at  the  rate  claimed,  it 
being  an  exorbitant  one  and  not  an  ordinary  inci- 
dent of  a  tenancy.  Held^  also,  that  in  such  a  case 
the  rule  relating  to  hard  and  unconscionable  bar- 
gains should  apjjly — Kamini  Sundari  Chaodhrani 
V.  Kaliprosonno  Ghose,  I.  L.  B.  12  Calc.  225  :  L.  B. 
12  I.  A.  215— and  the  plaintiff  would  be  entitled  to 
interest  at  12  per  cent,  per  annum,  being  the  ordi- 
nary rate  of  interest  for  arrears  of  rent.  Per  Ram- 
piNi,  J. — By  the  sale  of  an  ordinary  raiyati  ten- 
ancy for  aiTcars  of  rent,  a  new  contract  is  created 
between  the  auction-purchaser  and  the  landlord  at 
the  date  of  the  sale  ;  therefore,  in  a  case  where  the 
teniu*e  was  sold  after  the  Bengal  Tenancy  Act 
came  into  operation  and  a  suit  was  brought  by 
the  landlord  for  rent  with  interest  against  the 
auction-purchaser,  the  provisions  of  s.  67,  read 
with  s.  178,  sub-s.  {3),  cl.  {h),  of  the  Bengal 
Tenancv  Act,  would  apply.  Kali  Nath  Sen  v. 
Tbailokhya  Nath  Roy  .   I.  L.  B.  26  Calc.  315 

3  C.  W.  N.  194 

25^  _       Bight  to  intereit 

on  rent  from  transferee— Oudh  Bent  Act  {XXII 
of  1886),  s.  141.  Under  the  Oudh  Land  Revenue  Act, 
1876,  ss.  121,  123,  the  shares  of  defaulting  under- 
proprietors  were  transferred  to  three  of  them  ^ho 
offered  to  pay.  In  a  suit  brought  by  the  superioo 
proprietor,  the  talukdar,  in  whose  estate  the  mehal 
was  comprised,  against  the  whole  body  of  under-pro» 
prietors  for  arrears  of  rent  accrued  while  the  term 
of  the  above  transfer  was  running,  interest  was  alio 
claimed.     Hdd,  as  to  the  interest,  that  under-pro- 
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prietors  were  not  tenants  within  the  meaning  of  the 
Oudh  Rent  Act,  1886,  s.  141,  providing  for  payment 
of  interest  on  rents  due  from  tenants.  Muhammad 
Mekkdi  Ali  Khan  v.  Muhammad  Yasin  Khan 

I.  L.  B.  26  Calc.  523 


26. 


Bengal  Tenancy 


Ad  (VIII  of  1885),  ss.  67,  178,  179— Contract  as  to 
interest.  S.  179  of  the  Bengal  Tenancy  Act  controls 
s.  178 ;  so  a  darpatni  talukh  created,  after  the  Act 
came  into  force,  by  a  permanent  tenure-holder  in  a 
permanently-settled  area  comes  within  the  scope 
of  8.  179,  and  is  not  affected  by  the  provisions 
cf  8.  178  (h)  regarding  interest.  ^  Atulya  Chubn 
BosE  V.  TuLsi  Das  Saekak     .      2  O.  W.  N.  543 

27.  Bengal  Tenancy 

Act  {VIII  of  1885),  ss.  61,  67— Tender.  Where 
rent  was  tendered  to  plaintiff's  am-muktear, 
but  plaintiff  refused  to  accept  the  same  :  Held,  that 
defendant  was  liable  to  pay  interest  on  the  arrears, 
in  spite  of  such  tender,  as  he  omitted  to  follow  the 
procedure  prescribed  by  s.  61  of  the  Bengal  Ten- 
ancy Act.  Ransgit  Singha  v.  Bhao\butty 
Charan  Roy  (1900)        .         .      7  C.  W.  N.  720 

28. Bengal  Tenancy 

Act  {VIII of  1885),  ss.  67,  178  {3)  {h)— Landlord 
and  tenant — Interest  on  arrears — Rate  of  interest 
specified  in  lease — Ordinary  incidents  of  Jujlding 
— Holding  over  after  expiry  of  lease.  An  agri- 
cultural tenant  held  under  a  lease  for  six  years,  the 
term  of  whch  expired  in  1881,  and  had  been  holding 
ever  since.  The  rate  of  interest  specified  in  the 
lease  was  75  per  cent,  per  annum.  The  landlord 
sued  for  rent  for  the  years  1893  to  1895  and  part  of 
1896,  A^dth  interest  at  the  rate  specified  in  the  lease. 
Held,  that  under  the  provisions  of  the  Bengal  Ten- 
ancy Act,  the  plaintiff  could  not  recover  interest  at 
a  rate  higher  than  12  per  cent,  per  annum.  Ad- 
ministbatob-General  of  Bengal  r.  Asraf  Atj 
(1900)  .        .        .        .    I.  L.  R.  28  Calc.  227 

29.  .- Landlord      and 

ienant— Bengal  Tenancy  Act  {VIII  of  1885),  ss.  67, 
74,  178  {3)  (/^),  179— Rate  of  interest— Permanent 
tenure — Interpretation  of  statute.  Held  by  the 
majority  of  the  Full  Bench  (Ameer  Ali,  J.,  dis- 
senting), that  s.  67  of  the  Bengal  Tenancy  Act  does 
not  control  the  provisions  of  s.  179  of  that  Act, 
and  that  therefore  a  contract  for  the  payment  of 
interest  on  arrears  of  rent,  entered  into  by  a  land- 
lord and  a  permanent  tenure-holder  under  him,  is 
enforceable  by  law,  although  it  maj'  contravene 
the  provisions  of  s.  67  of  the  Bengal  Tenancy 
Act.  Basanta  Kumar  Roy  Chowdhry  v.  Promotha 
Nath  Bhidtacharjee,  I.  L.  R.  26  Cole.  130,  over- 
ruled.   Matangiki  Debi  v.  Mokrura  Bibi  (1901) 

I.  li.  R.  29  Calc.  674 
B.C.  5  C.  W.  N.  438 


80. 


Landlord       and 


INTEREST— con<<i. 

I.  MISCELLANEOUS  CASES-^onii. 

A  stipulation  for  payment  of  interest  upon  arrears 
of  rent  is  an  ordinary  incident  of  tenancy  in  this 
country,  unless  there  is  something  unusual  in  the 
stipulation  ;  and  as  a  rule  it  attaches  to  the  tenancy, 
so  that  a  purchaser  of  the  tenancy  will  also  be  bound 
by  the  stipulation.  When  a  tenure  is  advertised 
for  sale  in  execution  of  a  decree  for  arrears  of  rent 
it  is  not  necessary  for  the  decree-holder  to  specify 
the  rate  of  interest  in  the  sale  proclamation.  ^Vhere 
in  a  lease  the  stipulation  was  that  the  lessee  should 
pay  a  sum  of  ten  rupees  in  default  of  delivery  to  the 
landlord  of  a  certain  quantity  of  molasses  :  Held, 
that  it  was  merely  a  personal  covenant  by  the 
lessee.  Also  that,  the  rent  mentioned  in  the  sale 
proclamation  not  having  included  this  sum,  the 
auction- purchaser  was  not  bound  to  pay  it.  Raj- 
Nabain  MiraA  r.  Panna  Chand    Singh   (1902) 

I.  Ii.  R.  30  Calc.  213 
S.C.  7  C.  W.jN.  203 


81. 


Bengal  Tenancy 


tenant — Pivchaser,  if  liable  to  pay  interest  stipvluted 
in  the  kahidiyat  of  the  original  tenant — Incident  of 
tenancy — Bengal  Tenancy  Act  {VIII  of  1885),  s.  67. 


Act  {VIII  of  1885),  s.  67— Kahuliat,  rate  of  interest 
mentioned  in — Purchaser  at  auction  sale,  liability  of, 
to  pay  interest.  A  purchased  at  an  auction  sale  in 
execution  of  a  rent  decree  a  tenure  covered  by  a 
kabuliat,  which  stipulated 'for  interest  at  a  specified 
rate  : — Held,  that  the  temure  being  subsisting,  A 
bought  the  tenure  subject  to  the  terms  and  condi- 
tions of  the  lease,  and  was  liable  for  interest  at  the 
rate  mentioned  in  the  Icabuliat,  and  not  at  the  rate 
mentioned  in  s.  67  of  the  Bengal  Tenancy  Act.  Lal 
Oopal  Dott  Chowdhby  v.  Manmathv  Lal  Dhtt 
Chowdhry  (1905)  .         .     I.  Ii.  R.  32  Calc.  268 

82.  -  Bengal  Tenancy 

Act  {VIII  of  1885),  s.  169— Rent— I nterestr— Plead, 
tng.  Where  a  landlord  applied  under  s.  169,  cl.  (c) 
of  the  Bengal  Tenancy  Act  for  getting  the  rent 
and  interest  due  to  him  between  the  date  of  the 
institution  of  the  suit  and  the  date  of  the  sale  from 
the  surplus  sale-proceeds  and  the  judgment-debtor 
raised  no  objection  to  it  but  admitted  the  justice 
of  the  decree-holder's  demand :  Held,  that  the 
decree-holder  was  entitled  to  get  interest  on  rent. 
Ghose,  J. — Rent  a<»  used  in  cl.  (c)  s.  169  does  not 
exclude  interest.  Bejoy  Chand  Mohatab  v.  S.  C. 
Mookerjee  (1900)        .         .     11  C.  W.  W.  1106 

83.  - •  Bengal  Tenancy 

Act,  8.  67.  Interest  was  claimed  in  the  suit  at  a 
rate  of  more  than  12  per  cent,  per  annum  on  the 
basis  of  a  kabuliyat  executed  before  the  passing  of 
the  Bengal  Tenancy  Act,  the  tenant  being  proved 
to  have  acquired  the  holding  by  private  purchase. 
Held,  that  the  stipulation  as  to  interest  must  be 
given  effect  to.  Tiluk  Chundba  Ray  v.  Jasoda 
Kumar  Ray  (1906)     .         .      11  C  W.  N.  215 

34. .  Arrears  of  rent — 

Tender — E^ect  of  valid  tender  kept  good,  but  impro- 
perly refused — Deposit  in  Court,  omission  to  make 
— Landlord  and  tenant — Bengal  Teruincy  Act  ( VIII 
of  1885),  ss.  54  {3),  61,  67.  Where  in  a  suit  for  rent 
it  was  proved  that  the  defendants  tendered  the 
rent  to  the  plaintiff ;  that  on  his  refusal  to  accept 
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it,  they  sent  him  by  money   order,  instalment   by 
instalment,  all  the  rents  as  they  fell  due,  but  the 
plaintiff    systematically .  declined  to    accept    the 
money  ;   that,  when  the  suit  was  about  to  be  insti- 
tuted, their   pleader    again    tendered     the  rents, 
first    to    the    plaintiff's    pleader  and  then  to  his 
naib,  and  on  their  declining  to  accept  the  money, 
it  was  deposited  in  Court  before  the  suit  was  insti- 
tuted : — Held,      by     the   Full    Bench    (Rampini, 
A.  C.J.  and  Mittra,   J.,   dissenting),   that  there 
was  a  valid  tender,  which  was  kept  good,  and  that 
it  was  not  necessary  for  the  defendants  to  follow  up 
the  tender  by  a    deposit  of  the    rent  under  s.  16 
of   the   Bengal    Tenancy    Act,    in   order   to  stop 
interest  from  running  under  s.  67  of  the  Act ;  that 
rent,  which  had  been  tendered  with  the  intention 
of  paying  it  to  the  person  to  whom  it  was  due  at  the 
iiime  when  it  was  due,  but  which  was  without  good 
cause  not  received  by  the  person,  to  whom  it  was 
due  and  to  whom  it  was  tendered,  could  not  be 
regarded  as  an  arrear  of  rent  within  the  meaning  of 
s.  54  (3)  and  s.  67  of  the   Act ;  that  s.    61    was   an 
enabling  and  not  a  mandatory  section  and  that  it 
did  not  deprive  the  tenant  of  the  right  which,  as  a 
debtor,   he  had  under  the  general  law  by  which  a 
valid  tender  which  is  kept  good,  stops  the  running 
of  interest  from  the  date  when  the  tender  is  made. 
Jagat  Tarini  Dasi  v.  Naha  Gopal  Chahiy  I.  L.  B.  34 
Calc.  305 y  approved.     Kripa   Sindhu   Mukerjee 
X.  Annada   Sundari    Debi    (1907) 

I.  L.  R.  35  Calc.  34 
11  C.  W.  N.  983 


35. 


Arrears  of  Revenue — Assig- 


nee of  Government  revenue — Interest  on  arrears — 
Act  XII  of  1881  {N.-W.  P.  Rent  Act),  s.  93  (i).  Act 
XVIII  of  1873  {N..  W.  P.  Land-revenue  Act), 
s.  148.  Held  by  Banerji  and  Aikmax,  J  J.,  that  an 
assignee  of  Government  revenue  cannot  sue  for 
interest  on  arrears.  Bithal  Das  v.Harphul,  I.  L.  B. 
6  All.  503,  referred  to.  Chandi  Prasad  v.  Ma- 
BENDRA  Singh  (1900)  I.  L.  R.  23  All.  5 


36. 


A'ward —  Power   of     Court    to 


give  interest.  A  Court  has  no  discretion  to  deal 
judicially  with  the  merits  of  a  case  determined  by 
arbitrators,  but  is  bound  to  pass  judgment  accord- 
ing to  their  award.  Accordingly,  it  cannot  decree 
interest  which  the  arbitrators  have  not  awarded. 
MoHUN  Lal  Shaha  v.  Joy  Narain  Shaha  Chow- 
DHRY 23  W.  R.  105 


37. 


Bill  of  exchange — Deduction 


of  interest  as  discount  from  hill  of  exchange — In- 
terest according  to  rules  'published  by  loan  com- 
pany. It  is  not  illegal  to  deduct  interest  in  the 
scape  of  discount  from  the 'amount  advanced  on  a 
bill  of  exchange,  if  such  deduction  be  made  with  the 
full  knowledge  and  consent  of  the  borrower,  and 
under  such  circumstances  as  would  not  lead  to  the 
inference  that  unfair  advantage  was  taken  of  the 
position  of  the  borrower.  The  fact  that  a  loan  com- 
pany, registered  under  the  provisions  of  Act   X  of 
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1866,  has  published  and  caused  to  be  registered 
rules  regarding  the  payment  of  interest  on  loans, 
does  not  bind  a  borrower  to  pay  the  interest  as 
required  by  those  rules  unless  he  has  contracted  to 
do  so.  TiPPERAH  Loan  Office  v.  Gour  Chunder 
Barman      .         .         .         .         2  C.  Ii.  R.  349 


38. 


Agreement       to 


pay  interest — Evidence,  admissibility  of — Promissory 
note— Civil  Procedure  Code  [Act  XIV  of  1882), 
Ch.  XXXIX,  s.  532.  In  a  suit  instituted  under  Ch. 
XXXIX  of  the  CivH  Procedure  Code  (Act  XIV  of 
1882),  the  plaintiff  is  not  entitled  to  recover  any  in- 
terest unless  such  interest  is  specified  in  the  pro- 
missory note  itself,  or  to  give  evidence  regarding 
any  agreement  to  pay  interest.  Bemfry  v.  Shilling^ 
ford,  I.  L.  B.  1  Calc.  130,  referred  to.  Bhupati 
Ram   v.    Sourendra    Mohun    Tagore  (1903) 

I.  L.  R.  30  Calc.  446 
[s.c.  7  C.  W.  N.^412 

39.  Bond — Construction    of  bond — 

Calculation  of  interest.  On  the  adjustment  of  an 
account  of  the  principal  and  interest  due  on  a  bond, 
a  kararnamah  or  deed  of  agreement  was  entered  into 
by  the  parties,  in  which,  besides  the  original  sum,  a 
further  sum  for  interest  accrued  thereon  was  de- 
clared due  and  agreed  to  be  paid  off  by  instalments 
before  a  given  time.  Payments  were  made  at  ir- 
regular periods  which  payments  the  bond-holder 
claimed  to  appropriate  j;o  keeping  down  the  interest 
upon  the  whole  sum  composed  of  both  the  original 
principal  sum  as  well  as  the  sum  mentioned  in  the 
kararnamah  as  accrued  thereon  for  interest.  Held, 
upon  the  construction  of  the  instrument,  that  the 
principal  sum  alone  carried  interest,  and  that  all 
payments  made  in  pursuance  of  the  stipulations 
were  to  be  applied  in  the  first  instance  to  satisfy 
such  intersst,  the  excess  of  the  payments  only  being 
appropriated  towards  the  liquidation  of  the  princi- 
pal sum  due.  Bamundoss  Mookerjea  v.  Ometsh 
Chunder  Rae       .         .  6Moo.  I.  A.289 

Payments 


40. 


on 


lond — Mode  of  calculating  interest.  Where  pay- 
ment was  made  upon  a  bond,  the  amount  paid  being 
less  than  the  interest  due  i—Held,  that  the  payment 
ought  to  go  to  reduce  the  amount  of  interest  due, 
and  the  creditor  in  a  suit  upon  the  bond  was  en- 
titled to  a  decree  for  the  principal  and  balance  of 
interest  up  to  date  of  decree.  Luchmeswar  Singh 
V.  LuTF  Ali  Khan  .  .  8  B.  L.  R.  P.  C.  110 
43^^ Compouni  in- 
terest  Unconscionable   bargain.     One   Sami-ud-din 

Ahmad  Khan,  on  the  10th  of  November,  1892, 
borrowed  from  Kirpa  Ram  and  Ghasi  Ram 
R900,  for  which  he  gave  a  bond  bearing  compound 
interest  at  2  per  cent,  per  mensem,  with  monthly 
rests,  and  mortgaging  a  10-biswa  share  in  a  village 
and  half  a  pacca  house  in  Moradabad.  The  obligor 
was,  at  the  time  of  the  execution  of  this  bond,  a 
youncr  man  of  18  years  of  age,  a  spendthrift  and  a 
drunkard.  On  the  13th  of  June,  1900,  the  mort- 
gagees   sued    on  the  bond   to    recover  R5,380-9-0 
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from  the  surplus  proceeds  of  the  sale  of  the  moit- 
gaged  share  which  had  taken  place  in  execution  of  a 
decree  on  a  prior  mortgage.  The  Court  of  first 
instance  gave  the  plaintiff  a  decree,  but  allowed 
only  simple  interest  at  the  rate  stipulated  for  in  the 
bond.  On  appeal  the  High  Court  sustained  the 
lower  Court's  order  as  to  the  interest,  holding  that 
the  bargain  was  an  unconscionable  bargain  against 
which  that  Court  had  properly  relieved  the  de- 
fendant mortgagor.  Beynon  v.  Cook,  10  Ch. 
App.  391  ;  Kamini  Sundari  Chaodhrani  v.  Kali 
Prossunno  Ghose,  I.  L.  B.  12  Calc.  225  ;  Lall  v. 
Bam  Prasad,  I.  L.  B.  9  AIL  74  ;  and  Madho  Siiigh 
V.  Kali  Bam,  I.  L.  B,  9  All.  228,  referred  to. 
KiRPA  Ram  v.  Sami-ud-din  Ahmad  Khan  (1903) 

I.  L.  R.  25  AIL  284 

42 Compound  interest — Intereit 

per  mensem.  Interest  at  the  rate  of  one  per  cent, 
per  mensem,  to  be  calculated  at  the  end  of  each  year 
does  not  mean  comx)ound  interest,  so  as  to  admit  of 
interest  being  charged  upon  the  note,  but  intere.'^t 
calculated  per  mensem,  but  payable  per  annum. 
Rajandeb  Nakain  Rae  v.  Bum  Govind  Singh. 

2  Moo.  I.  A.  253 


43. 


Decree  of    Privy 


Council,  con-oiruction  of — Order  nunc  pro  tunc. 
On  a  question  of  construction  of  an  order  of  Her 
Majesty  in  Council,  the  words  ' '  the  ])laintiff  is  to 
have  judgment  for  his  moi^y  with  interest  at  the 
full  legal  rate,  and  the  costs  of  the  proceedings  in  the 
Court  below,"  were  held  as  intended  to  give  the 
plaintiff  the  moiety  claimed  by  him  of  the  sum 
which  he  alleged  to  be  due  for  principal  and  arrears 
of  interest  (at  12  per  cent.)  equal  to  the  principal 
upon  a  certain  kararnamah  and  bond,  and  to  allow 
the  interest  from  the  dat*  of  the  institution  of  the 
suit  up  to  realisation.  Held,  further,  that  in  the 
account  taken  by  the  appellant  as  the  foundation  for 
his  proceedings  in  execution  he  was  not  warrant- 
ed in  making  a  rest  at  the  date  oj^he  order  of  the 
Principal  Sudder  Ameen  dismissing  the  suit,  ard 
assuming  that  interest  should  run  upon  the  conso- 
lidated sum  from  that  date  ;  as  in  the  absence  of 
special  directions  it  could  not  be  presumed  that  the 
Appellate  Court  intended  to  make  an  order 
nunc  pro  tunc  which  would  give  compound  interej-t 
from  the  date  of  the  decree  of  the  Court  of  first 
instance.  Gopee-Kissen  Gossamee  v.  Brindabun 
Chunder  Sircar         .         .     19  W.  R.  P.  C.  41 


44. 


Illegal     contract 


— Sonthal  Pergunnahs  Settlement  Begulation  {III 
of  1872),  s.  6 — Sonthal  Pergunnahs  JuMice  Begula- 
tion {V  of  1893),  8.  24 — •'  Unlawful  "  consideration, 
meaning  of.  There  is  no  law  or  regulation  laying 
down  that  an  agreement  between  any  two  per- 
sons living  in  the  Sonthal  Pergunnahs  to  pay  com- 
pound interest  upon  the  amount  borrowed  is  ' '  un- 
lawful "  within  the  meaning  of  s.  23  of  the  Contract 
Act.  All  that  the  law  provides  is  that  compound 
interest  will  not  be  decreefl  by  any  Court.  Refer- 
ring to  the  Sonthal  Regulations,  s.  6  of  Regulation 


INTERE  ST— con  W. 

1.  MISCELLANEOUS  CASES— conftf. 

Ill  of  1872  and  s.^  24  of  Regulation  V  of  1893  t 
Held,  in  respect  of  an  agreement  to  pay  interest  on 
an  amount  composed  partly  of  the  principal  and 
interest  due  on  a  former  debt,  that  such  agreement 
is  not  void  under  s.  24  of  the  Contract  Act,  and  that 
the  obligee  may  recover  such  sums  of  monej^  as  he 
is  entitled  in  law  to  recover,  not^^ithstanding  that 
part  of  the  consideration  is  compound  interest. 
Shama  Charan  Misser  v.  Chfni  Lal  Marwari 

I.  L.  R.  26  Calc.  23a 


45. 


Interest 


Act 


{XX  VII I  of  1855),  s.  2— Interest— Compound 
interest — Hard  and  unconscionable  bargain.  Where^ 
in  a  bond,  the  principal  nas  a  small  sum  of  R300 
and  the  interest  was  compound  interest  at  the  rate 
of  five  rupees  per  mensem  with  monthly  rests,  and 
the  contention  of  the  defendant  was  that  the  bargain 
was  a  hard  and  unconscionable  one  :  He2d,  that^ 
there  being  no  undue  pressure  or  undue  influence 
on  the  {Wit  of  the  lender,  plaintiff  was  entitled  to 
get  interest  at  the  rate  agreed,  although  it  was  a 
hard  bargain.  Krishna  Kumar  Saha  v.  Brojo 
Nath  Roy  Chowdry  (1903)        .  7  C.  W.  N.  876! 


46. 


Compound      in- 


tereat — Unconscionable  bargain — Unfair  dealing — 
Delwj  in  suit — Urgent  necessity — Pardanashin 
lady.  A  bargain  as  to  compound  interest  in  a 
mortgage  bond,  which  is  not  itself  open  to  objection 
as  hard  and  unconscionable,  cannot  be  held  to  have 
assumed  that  character  by  reason  of  the  delay  on 
the  part  of  the  creditor  in  suing  on  the  bond. 
Madho  Singh  v.  Ka-xhi  Bam,  I.  L.  B.  9  All.  228, 
dissented  from.  When  the  interest  charged  in  e» 
mortgage  lond  is  very  high  and  the  debtor  is  of 
full  cajMicity;  the  genei;al  rule  is  that  the  Court 
will  not  grant  relief  without  proof  of  unfair  dealing 
or  undue  pressure  or  influence  on  the  part  of  the 
creditor  or  that  the  creditor  has  taken  unfair 
advantage  of  the  debtor's  weakness  and  necessities, 
or  that  the  debtor  has  been  overreached,  tricked  or 
deceived,  or  that  he  was  ignorant  of  the  unfair 
nature  of  the  transaction.  The  case  of  a  female 
debtor  in  fiduciary  relation  to  the  creditor  and  of 
an  expectant  heir  are  exceptions  to  the  general  rule. 
Zebonnissa  v.  Brojendro  Coomar  Boy  Chouxihry,  21 
W.  B.  352  ;  Mackintosh  v.  Wingrove,  I.  L.  B.  4  Calc. 
137  ;  Magniram  Marwari  v.  Bajpati  Koeri,  I.  L.  B. 
20  Calc.  366 ;  Surya  Narain  Singh  v.  Jogendra 
Narain  Boy  Chotvdhn/,  I.  L.  B.  20' Calc.  360  ;  and 
Wilton  A:  Co.  v.  Osborn,  2  K.  B.  110,  followed. 
Kanai  Lal  Jowhri  v.  Kamini  Debi,  1  B.  L.  /?. 
{O.  C.)  31  note;  Sudhist  Lal  v.  Sheobarat  Koer, 
I.  L.  B.  7  Calc.  245  :  L.  B.  8  I.  A.  39;  Nistarin. 
Dassi  v.  Nundo  Lall  Bose,  I.  L.  B.  26  Calc.  891  ; 
Khas  Mehal  v.  The  Administrator  General  of  Bengali 
5  C.  W.  N.  505  ;  Kamini  Sundari  Choudhrani  v» 
Kali  Prosunn^  Ghose,  I.  L.  B.  12  Calc.  225  :  L.  B. 
121.  A.  215  ;  and  Beynon  v.  Cook,  L.  B.  10  Ch.  389, 
distinguished.  The  mere  fact  that  the  debtor 
was  in  urgent  need  of  money  is  not  sufficient  in 
itself  to  raise  the  presumption  that  the  creditor 
took  unfair  advantage  of  his  necessity.     Umesh 
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Chandra    Khasnavis    v.    Golal    Lal     Mustafi 
(1904)         .         .         .        I.  L.  R.  31  Calc.  233 

47.  . — Interest  on  in- 
stalment in  default — Mortgage — Transfer  of  Pro- 
perty Act  {IV  of  1882),  ss.  58,  60  and  86.  The 
Courts  do  not  lean  towards  compound  interest, 
they  do  not  award  it  in  the  absence  of  stipulation, 
but  where  there  is  a  clear  agreement  for  its  payment, 
it  is  in  the  absence  of  disentitling  circumstances 
allowed.     Hari  v.  Ramji  (1904) 

I.  Ii.  R.  28  Bom.  371 


48. 


Costs — Costs  not  mentioned  in 


■decree.  Held,  that  the  principle  of  the  Full  Bench 
ruling,  Mosoodun  Loll  v.  BheJcaree  Singh,  B.  L.  R. 
Sup.  Vol.  602  :  6  W.  R.  Mis.  109,  is  as  much  ap- 
plicable to  interest  upon  costs  as  it  is  to  interest 
upon  mesne  profits  not  awarded  by  the  decree, 
and  must  be  applied  to  all  decrees  passed,  either 
before  or  after  the  date  of  that  judgment.  Leela- 
NUND  Singh  v.  Ram  Narain  Singh]  15  W.  R.  415 

49.   -^ Interest  on  costs 

where  decree  does  not  specially  give  it.  Costs  in  the 
suit  carry  interest  unless  the  contrary  is  distinctly 
stated  in  the  decree.  Bharut  Chunder  Sircar  v. 
•GouREE  Parshad  Roy  .         .     18  W.  R.  34 

Haradhun  Sandy  al  v.  Rash    Moneb    Dassia 

2  W.  R.  Mis.  21 


50. 


Interest  not  men- 


tioned in  decree — Execution  of  decree — Procedure. 
The  Court  in  executing  a  decree  has  no  power  to 
allow  interest  on  costs  when  not  mentioned  in  the 
decree.  The  proper  course  for  obtaining  such  in- 
terest is  to  apply  to  the  Court  which  passed  the 
decree  to  amend  it.  Ulfutunnissa  v.  Mohan  Lal 
SuKUL        .         .         .         .    6  B.  Ij.  R.  Ap.  33 


Anund    Moyee 
16  W.  R.  302 

Interest  not  men- 


Brojo    Soonduree   Debia 
Debia  .... 

51.  

tioned  in  decree.  Where  the  decree  gives  an  interest 
upon  the  principal  sum  recovered  only,  but  not 
upon  costs,  the  plaintiff  is  not  entitled  to  such 
interest.  Ameeroonissa  Khatoon  v.  Mohomed 
MozuFFUR  HossEiN  Chowdhry     .    18  W.  R.  103 


52. 


-Interest  not  men- 


tioned in  decree.  Where  a  decree  gives  interest 
upon  the  principal  sum  recovered  only,  and  no 
mention  is  made  as  to  interest  on  costs,  the  success- 
ful party  is  not  entitled  to  such  interest.  Mahtab 
•Chunder  Bahadoor  v.  Ram  Lall  Mookerjee 
I.  Ii.  R.  3  Calc.  351 :  1  C.  L.  R.  158 


53. 


Interest  not  men- 


tioned in  decree — Decree  of  Privy  Council — Mesne 
profits.  In  a  suit  to  lecover  certain  property,  the 
plaintiff  obtained  a  decree  for  a  portion  thereof,  but 
on  appeal  the  High  Court  reversed  the  decree  and  de- 
clared him  entitled  to  the  whole.  On  appeal  to  the 
Privy  Council,  the  decree  was  that  the  decision  of 
the  High  Court  be  "  reversed  with  costs,"  and  the 
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decree  of  the  first  Court  "  affirmed  with  costs." 
On  this  the  first  Court  ordered  the  restitution  of  the 
property  with  wasilat,  and  also  that  the  defendant 
should  obtain  interest  on  the  costs  both  of  the  first 
Court  and  of  the  Privy  Council  ;  but  he  disallowed 
the  costs  of  the  High  Court  as  not  being  expressly 
awarded  by  the  Privy  Council  decree.  Held,  that 
the  defendant  was  entitled  to  mesne  profits. 
Interest  on  the  costs  of  the  Privy  Council  should  not 
be  given,  the  decree  being  silent  on  the  point ;  but 
the  costs  of  the  first  Court  would  carry  interest. 
The  words  ' '  Avith  costs  ' '  in  the  portion  of  the 
decree  of  the  Privy  Council  affirming  the  decree  of 
the  first  Court  mean  the  costs  of  the  proceedings  in 
the  High  Court.     Gurudas  Rai  v.  Stephens 

§li  13  B.  L.R.  Hv-  44  :  21  W.  R.  195 

Bhoza  Rughbur  Singh  v.   Bhoza  Raj  Singh 

3N.  W.  319 


54. 


Execution  of    de- 


cree of  Privy  Council — Costs  of  translation  and 
printing.  Where,  on  appeal  to  the  Privy  Council,  it 
was  ordered  that  the  decree  of  the  High  Court  be  re- 
versed with  £376  12^.  2d.  costs,  and  that  the  decree 
of  the  Zilla  Court  be  affirmed  with  costs  in  the 
Courts  below,  in  execution  of  the  decree,  it  was  held 
that  the  decree-holder  was  entitled  to  the  costs  of 
translation  and  printing  incurred  by  him  for  trans- 
mission of  the  record  to  the  Privy  Council,  and  that 
he  was  entitled  to  interest  upon  those  costs,  but  not 
to  interest  upon  the  said  £376  12-5.  ^d.  Madan 
Thakur  v.  Lopez      .         .      9  B.  L.  R.  Ap.  22 

S.  O.  MUDDtJN  ThAKOR  V.  MORRISON 

18  W.  R.  253 

Umatul  Fatima  V.  AzHUR  Alt 

9  B.  L.  R.  Ap.  23  note 

s.  c.  OoMATOOL  Fatima  v.  Azhur  Ali 

15  W.  R.  366 

AsGUR  Ali  v.  Nogendbo  Chunder  Ghose 

23  W.  R.  463 

Saroda  Prasad  Mullick  v.  Lughmipat  Singh 
DuGAR  (where,  however,  Markby,  J.,  dissented 
fro^  the  practice). 

9  B.  Ij.R.  Ap.  23  note  :  18  W.  R.  89 

55.  Execution  of  de- 
cree of  Privy  Council — Costs  of  translation  and 
printing.  Where  an  order  of  Council  in  England 
awarded  costs  incurred  in  this  country,  including 
charges  for  translation  and  printing :  Heldy  that  the 
costs  should  carry  interest  at  6  per  cent.  Nil. 
Madhub  Doss  v.  Bissumbhur  Doss  21  W.  R.  411 


56. 


—  Privy      Council 


order  awarding  costs — Execution  of  decree — Act 
XXIII  of  1861,  ss.  10  and  11 — Interest  tiot  given 
by  decree.  Where  an  order  passed  by  Her  Majesty 
in  Council  on  report  of  the  Judicial  Committee 
awards  costs,  but  is  silent  as  to  interest  on  the  cost 
so  awarded,  it  is  not  competent  to  the  Court  which 
has  to  execute  the  order  to  direct  payment  of  the 
costs  ^vith  interest.     The  principle  of  the  decisious 
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in  cases  arising  under  ss.  10  and  11  of  Act  XXIII 
of  1861,  which  have  established  a  similar  rule  of 
practice  in  executing  decrees  passed  by  the  Courts 
in  India  approved.  Interest  not  provided  for  in 
the  order  of  the  Privy  Council  may,  however,  be 
allowed  in  execution  where  the  parties  have  agreed 
to  submit  the  matter  to  the  discretion  of  the  Couit 
executing  the  order.  Foeesteb  v.  Secketaby  of 
State  I.  L.  B.  3  Calc.  161 :  L.  E.  4  I/A.  137 
Lekraj  Roy  v.  Mahtab  Chand    21  "W.  B.  147 


INTEREST— cowW. 


57. 


Interest  on  cost^ 


not  given  in  decree  of  Privy  Council.  Where  in- 
terest "on  costs  is  not  allowed  in  the  order  of  Her 
Majesty  in  Council,  such  interest  cannot  be  given 
by  any  Court  in  this  country.  Forester  v.  Secretary 
of  State  for  India,  I.  L.  E.  3  Calc.  161  :  L.  B.4I. 
A.  i2 7,  referred  to.  DakhosA  Mohan  Roy  Chow- 
DHEY  V.  Saroda  Mohan  Roy  Chowdhby 

I.  L.  B.  23  Calc.  357 


58. 


Calculation     of 


interest — Set-off.  Where  a  plaintiff  obtains  a  decree 
with  costs  and  interest  upon  the  costs,  the  defendant 
being  declared  entitled  to  the  set-off  on  account  of 
costs,  the  interest  should  be  calculated  on  the 
amount  due  to  plaintiff  after  deduction  of  the  set-off. 
Amanut  v.  Bindhoo         .         .        13  W.  B.  138 


59. 


Interest  on    costs 


refunded.  Interest  is  awardable  on  costs  refunded 
on  the  reversal  of  a  decree  on  which  costs  were  re- 
covered. Kedar  Nath  Pakbasee  v.  Doya  Moyee 
Debia 20W.  B.49 


60. 


Damages.    The  Court  may,  in 


a  proper  case,  award  interest  by  way  of  damages. 
Lala  Chhajmal  Das  v.  Brij  Bhukan  Lall,  L.  R.  22 
I.  A.  199,  referred  to.  Jooeshur  Bhaoat  v. 
Ghanasham  Dass  (1901)         .       5  C.  W.  W".  356 

61.  Debt  or  law-suit  purchased 


-Outstanding  claim.  Where  a  debt  or  law-suit  has 
been  purchased,  interest  ought  not  to  be  given  there- 
on for  the  whole  period  during  which  the  purchaser 
allows  the  claim  to  be  outstanding,  nor  necessarily 
on  the  whole  debt  when  the  purchase-money  is  very 
much  below  the  amount  of  the  principal.  UNifODA 
Soonduree  Dossee  v.  Oodhtjb  Nath  Roy 

11  W.  B.  125 


62. 


Debtor  and  creditor — Power 


of  Court  to  give  interest  or  any  sum  overdue. — 
Where  a  sum  of  money  becomes  due  and  payable  at 
a  specified  time,  the  Court  may  award  interest  in 
the  shape  of  damages  for  such  period  thereafter  as 
the  monej^  remains  unpaid.  Tara  Chand  Biswas 
v  Nafar  Ali  Biswas         .         .      1  C.  L.  B.  236 

63.  . ~  Suit  on  bond — 

Offer  to  pay  amount  into  Court.  In  a  suit  on  a 
bond,  where  it  was  sho^\Ti  that  the  obligor  had 
offered  to  pay  the  principal  and  interest  into  Court : 
— Held,  that  he  should  be  relieved  from  interest 
from  the  date  of  such  offer.  Gudi  Janakayya 
Garxt  v.  Garuda  Reddi.  Gabuda  Reddi  v.  Gudi 
Janakayya  Gabu      .         .  1  Mad.  124 


1.  MISCELLANEOUS  CASES— conW. 


64. 


J,  , Bight  to  interest" 

—Kejusal  to  accept  portion  of  sum  due.  A  decree- 
holder  is  not  bound  to  accept  a  sum  tendered  to  him 
in  part  satisfaction  of  his  decree.  He  is  entitled  to 
require  payment  of  the  principal  and  interest  in  full ; 
and  the  refusal  to  receive  a  part  of  what  is  due  to 
him  will  not  deprive  him  of  his  right  to  interest. 
KuNHYA  Singh  v.  Tooydun  Singh   .    7  W.  B.  20 


65. 


Delay 


%n  suing. 


A  creditor  IS  not  bound  to  bring  his  action  to  suit 
the  convemence  of  the  debtor,  and  may.  where  two 
parties  are  jointly  and  severally  liable  on  a  bond  as 
principal  and  surety,  defer  bringing  his  suit  to  the 
last  moment  the  law  allows,  and  he  is  not  entitled  to 
a  less  sum  for  interest  if  he  does  so.  Mahomed 
RoHEEMOODDEENv.  Indoor  Chunder  Jowhuree 

12  W.  B.  192 

""•  — " Decree  on  mort- 
gage—Leave to  pay  at  once  to  avoid  high  rate  cf 
interest.  In  giving  the  plaintiff  a  decree  on  a  mort- 
gage which  provided  interest  at  24  per  cent.,  it  was 
directed  that  the  defendants,  in  order  to  avoid  the 
payment  of  further  interest  at  that  high  rate,  might 
be  at  liberty  to  pay  the  amount  of  the  decree  at 
once  \N-ithout  waiting  for  the  expiration  of  the  usual 
six  months.  Moonzoora  Dowla  v.  Mehidi  Begum 

7C.Ii.B.  2oa 
See  Chotoolall  v.  Miller  7  C.  L.  R.  267 


67. 


Principle  of   de- 


ducting paijments  on  account  of  decree.  The  rule  as 
to  making  up  an  account  of  interest  in  mortgage 
cases, — viz.,  that  when  a  payment  is  made,  it  is  to  be 
deducted  from  the  interest,  and  not  from  the  princi- 
pal,— extended  to  the  execution  of  ordinary  decrees. 
The  balance  of  interest  is  never  added  to  the  princi- 
pal so  as  to  produce  compound  intorost.  Gck^roo 
Dass  Dutt  v.  Uma  Churn  Roy    22  W.  B.  525 


68. 


Interest  on  sum 
of    a    bond    for 


urongly  credited.  The  obligee 
S7,000  gave  the  obligor  an  assignment  of  R5,319 
on  account  of  rent  due  to  the  latter  by  the  former^ 
and  the  question  in  special  ftpj)eal  I  eing  whether 
the  item  of  S350  paid  on  account  of  Go\  ernment 
revenue  had  been  twice  credited  as  alleged  by  the 
obligor  (appellant),  the  Court  held  that  it  had  only 
once  been  credited.  The  respondent  on  cross - 
appeal  claimed  interest  on  the  R350  for  six  years 
and  eight  months  at  twelve  per  cent,  per  annum,  on 
the  strength  of  a  stipulation  in  the  bond  that, 
from  a  certain  date,  interest  should  accrue  on  the 
principal ;  but  the  Court  disallowed  the  claim  on 
the  ground  that  payment  of  interest  on  the  item 
paid  as  Government  revenue  was  neither  expressly 
stipulated  for  nor  contemplated  by  the  parties,  and 
becauee  it  was  open  to  the  respondent  to  take  mea- 
sures to  realize  the  sum  so  paid  instead  of  letting  it 
lie  over  and  double  itself  by  interest.  Shibessurreb 
Debia  v.  Ladly  ...        17  W.  B.  71 

69.    Mortgagee  in  pos- 
session— Suit    for    redemption.    The    principle    ofi 
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construction,  that  when  a  creditor  sues  for  his  prin- 
cipal and  interest  (the  latter  being  equal  or  more 
than  equal  at  the  time  of  the  commencement  of  the 
suit  to  the  principal)  he  is  not  debarred  from  charg- 
ing subsequent  interest  for  the  period  during  which 
he  is  kept  out  of  his  money  by  the  debtor's  resist- 
ance of  the  demand,  is  not  applicable  to  a  case  in 
which  a  mortgagee  in  possession  is  not  a  party  suing 
for  the  money,  but  the  party  resisting  by 
every  means  in  his  power  a  claim  to  redemption  and 
the  final  settlement  of  the  account.  AjimxTt  Ali 
Khan  v.  Jowahtr  Singh      .     14  W.  B-,  P.  C.  17 

s.c.  AziMUT  Ali  Khan  v,  Jowahir  Singh 

13  Moo.  I.  A.  404 


70. 


Delay  of  decree- 


holder  to  take  out  execution.  The  fact  of  a  decree- 
holder  having  delayed  for  a  considerable  time  to 
take  out  execution  of  his  decree  is  no  ground  for  the 
Court  refusing  to  allow  him  interest  at  the  rate 
dii'ccted  by  such  decree,  to  be  paid  upon  the  princi- 
pal sum  recovered,  from  the  date  of  decree  until 
realization.  Bany  Maphab  Teivadi  v.  Ram 
GoPAL  SmcAR       .         .         .         3  C.  L.  R.  523 


71. 


Setting    up   ad- 


verse title.  In  a  suit  to  recover  title-deeds  and 
other  property,  the  defendant  claimed  a  certain  sum 
as  being  due  to  him,  and  in  the  plaint  the  plaintiff 
offered  to  pay  the  defendant  all  that  was  due  up  to 
that  date,  provided  the  deeds  and  property  were 
given  up.  The  defendant,  however,  claimed  a  right 
to  hold  them  under  an  adverse  title.  Heldf  that  the 
defendant  was  only  entitled  to  interest  up  to  the 
date  of  the  plaint  and  not  up  to  the  date  when 
the  money  due  was  actually  paid.  Juggebnath 
Dass  v.  Brijnath  Doss 

I.  li.  R.  4  Calc.  322  :  3  C.  L.  R.  375 

72.  Goods  sold — Suit  for  price  of 

goods — Interest  before  suit.  Where  there  was  no 
time  fixed  or  agreed  for  payment  of  the  price  of 
goods  bought  nor  was  any  demand  of  price  made 
accompanied  with  an  intimation  that  interest  from 
the  date  of  demand  would  be  charged  : — Held,  that 
interest  could  not  by  law  be  decreed  for  the  period 
prior  to  the  institiition  of  the  suit  Palmeb  v. 
Madhoo  Persaud       .         .         .         2  Agra  131 


73. 


Interest  on  price 


and  charges  not  legally  demandable  in  absence  of 
special  contract.  The  defendant  made  an  offer 
in  writing  to  the  plaintiffs  for  the  purchase  of  200 
bales  of  pepperill  drill  at  95.  2dm  A  few  days  later 
the  plaintiffs'  salesman  tendered  for  signature  to  the 
defendant  an  indent  containing  certain  terms  not 
contained  in  the  original  offer,  and  in  particular  con- 
taining the  words,  ' '  Free  Bombay  Harbour  and  in- 
terest. ' '  This  the  defendant  refused  to  sign.  The 
plaintiffs,  however,  ordered  out  the  goods,  and  on 
their  arrival  tendered  them  to  the  defendant,  de- 
manding at  the  same  time  such  sums  for  charges,  ex- 
penses, and  interest  as  would  have  been  due  under 
a  contract  entered  into  on  the  added  terms.     These 
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the  defendant  refused  to  pay.  In  a  suit  claiming 
the  deficiency  (after  a  sale  by  pubUc  auction  of  the 
200  bales) : — Held,  that,  in  the  absence  of  any  con- 
tract to  that  effect,  interest  could  not  be  legally  de- 
manded on  the  contract  price,  and  still  les^  could 
it  be  demanded  on  the  incidental  charges  in  the  in- 
voice.    Mahomed  Haji  Jiva  v.  Spinner 

I.  L.  R.  24  Bom.  510 


74. 


Government      promissory 


notes — Interest  on  interest  of  Government  paper 
withheld.  Interest  may  be  claimed  on  the  interest 
of  Government  promissory  notes  withheld  by  an- 
other. Tarucknath  Mookerjee  v.  Gotjree- 
CHURN  Mookerjee     ...       3  W.  R.  147 

75. Insolvency    proceedings — 

Power  of  High  Count — Proceedings  under  Insol- 
vency Act,  11  db  12  Vict.,  c.  21.  Proceedings  were 
taken  under  the  Insolvent  Act,  11  &  12  Vict., 
c.  21,  and  the  proceeds  of  certain  goods  claimed  by 
the  Official  Assignee  paid  by  the  Assignee  into  the 
Bank  of  Bengal.  In  a  suit  brought  in  the  High 
Court  at  Calcutta  by  A  against  the  Official  Assignee 
claiming  the  proceeds  of  the  goods  paid  into  the 
Insolvent  Court : — Held,  on  the  Court  making  a 
decree  in  favour  of  the  plaintiff,  that  the  High  Court 
being  a  Court  of  law  and  equity,  had  power  to  award 
interest  on  the  amount  as  against  the  Official 
Assignee.     Miller  v.  Barlow 

14  Moo.  I.  A.  209 

76.   Civil  Procedure 

Code  [Act  XIV  of  1882),  ss.  351  and  352.  Rule  of 
Damdupaty  when  applicable — Damdupat,  if  appli- 
cable in  insolvency  proceedings — Practice.  The  rule 
of  damdupat  exists  only  so  long  as  the  contrac- 
tual relation  of  debtor  and  creditor  exists,  but  not 
when  the  contractual  relation  has  come  to  an  end 
by  reason  of  a  decree.  Proof  of  a  claim  in  insol- 
vency amounts  to  a  decree  and  the  rule  of  damdupat 
would  not  apply  to  a  claim  so  proved.  Moreover 
the  uniform  practice  of  this  Court  has  been  not  to 
apply  the  rule  of  damdupat  in  insolvency  proceed- 
ings.    Hari  Lall  Mallick,  In  re  (1906) 

I.  L.  R.  33  Calc.  1269 
s.c.  10  C.  W.  N.  884 

77. Mesne  profits — Decree      for 

mesne  profits — Judgment-debt.  According  to  the 
practice  of  the  native  Courts  in  Bombay,  a  sum 
found  due  for  mesne  profits  was  a  judgment-debt 
and  carried  interest  by  its  own  force.  On  petition 
in  the  native  Court  after  decree  upon  appeal  in 
England,  interest  was  awarded  on  the  amount  of 
mesne  profits  decreed,  though  not  prayed  for  in  the 
plaint,  or  given  by  the  decrees  in  India  or  the 
order  of  affirmance  in  England.  Kirkland  v. 
Modie  Pestonjee  Khoorshedjee 

3  Moo.  I.  A.  220 


78 

profits. 


Suit    for  mesne 


In  a  suit  for  mesne  profits  (not  being  a  suit 
for  land  and  its  mesne  profits)  interest  on  mesne  pro- 
fits cannot  be  recovered.  Chaku  Mod  an  Tohana 
V.  Dullabh  Dwabka     ...        9  Bom.  7 
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1.  MISCELLANEOUS  CASES— confi. 


79. 


Interest  previous 


to  suit.  Although  interest  as  such  cannot  strictly  be 
allowed  upon  mesne  profits  previously  to  the  in- 
stitution of  the  suit,  the  Court,  in  estimating  what 
loss  has  been  sustained  by  the  plaintiff  in  being  kept 
out  of  possession,  may  take  into  consideration  that, 
if  he  had  received  the  rents  year  by  year,  he  would 
have  been  able  to  make  use  of  the  same,  and  may 
thus  calculate  the  interest  in  the  damages  to  be 
awarded.  Pkotap  Chtjndeb  Bobooah  v.  Surno 
MoYEE 14  W.  B.  151 


80. 


Discretion        of 


Court  There  being  no  rule  of  law  obliging  the 
Court  to  allow  interest  on  mesne  profits,  it  is  a  mat- 
ter for  the  discretion  of  the  Court,  upon  considera- 
ton  of  the  facts,  whether  to  allow  interest  or  not. 
Kei"5hnanand  v.  Kunwar  Partab  Narain  Singh 
T.  li.  R.  10  Calc.  792  :  L.  R.  111.  A.  88 

Abdul  Ghafur  v.  Raja  Ram 

I.  li.  B.  22  All.  262 


81. 


Calculation      of 


interest.     Interest  on  mesne  profits  may  be  allowed 
year  by  year  during  the  period  of  dispossession. 

MUNEERAM  ACHABJEB  V.  TURUNGO   .  7  W.  B..  173 


82. 


Interest  withheld 


until  date  of  decree.  Interest  on  a  sum  awarded  for 
mesne  profits  may  properly  be  withheld  until  the 
date  of  the  decree,  since  the  amount  is  not  ascer- 
tained before  that  time.  Bengal  Coal  Company 
V.  Dareembah  Dabea.  Marsh.  105  :  1  Hay,  181 

MoBARTJK  Ali  v.  Boistub  Chtjrn  Chowdhry 

11  W.  B.  25 


83. 


Date    of    assess- 


ment of  mense  profits.  Although  the  common  prac- 
tice is  to  make  interest  payable  from  the  date  on 
which  the  mesne  profits  are  assessed,  interest  was 
given  in  a  suit  for  mesne  profits  which  ought  to  have 
been  paid  by  the  defendants,  but  which  plaintiffs 
had  been  made  to  pay,  from  the  date  when  they 
ought  to  have  been  paid  by  the  defendants. 
SoKHEE  Monee    Debia  V.   Brijoraj  Mookerjee 

17  W.  B.  228 


84. 


—  Right  to  interest. 


The    plaintiffs  were  held  entitled   to    interest    on 
mesne  profits.     Luleet  Singh  v.  Ali  Reza 

8  W.  B.  322 


85. 


Act  XXXII  of 


1839 — Interest  from  instittUion  of  suit.  By  the 
law  and  practice  in  India,  independently  of  the  pro- 
visions of  Act  XXXII  of  1839,  a  decree  might  award 
interest  as  of  course  on  mesne  profits  from  the  date 
of  the  institution  of  the  suit  in  which  they  were 
claimed.  Such  interest  is  not  forbidden  by  the 
terms  of  the  Act  referred  to.  Hurropersaud  Roy 
V.  Shamapershaud  Roy 

I.  L.  B.  3  Calc.  654  :  I  C.  L.  B.  499 
li.  B.  5  I.  A.  31 


86. 


Interest        from 


commencement  of  suit.     Interest  on  mesne  profits 


INTEREST— confi. 

1.  MISCELLANEOUS  CASES— contd. 

may  be  allowed  from  the  commencement  of  the  suit 
at  the  annual  rate  allowed  by  the  Court.  Hurro- 
persaud Roy  V.  Shamapershaud  Roy,  I.  L.  R.  3  Calc. 
654,  followed.  Mudun  Mohun  Singh  v.  Ram  Bass 
Chttckerbtjtty    .         .         .  6  C.  L.  B.  357 


87. 


Jurisdiction     of 


Court  of  Revenue— Act  XVIII  of  1873,  s.  93,  cl.  Qi) 
— Suit  for  profits.  A  Court  of  revenue  is  competent 
in  a  suit  for  profits,  under  s.  93,  cl.  {h),  of  Act  XVIII 
of  1873,  to  award  the  interest  claimed  on  such  pro- 
fits.    ToTA  Ram  v.  Sher  Singh 

I.  Ii.  B.  1  All.  261 


88. 


Interest  up  to  de- 


cree— Rate  of  interest.  Held,  on  the  sum  ascer- 
tained as  the  assets,  less  the  collection  charges,  de- 
rived each  year  from  the  estate,  that  interest  at  six 
per  cent,  per  annum  should  be  allowed,  to  be  calcu- 
lated on  each  year's  mesne  profits  up  to  the  date 
of  the  decree  of  the  lower  Court.  Httrrodurga 
Chowdhrain  v.  Sharat  Soondery  Dabia 

L  li.  B.  4  Calc.  674  :  3  C.  L.  B.  517 


89. 


Mesne     profits  ^ 


interest  on — Civil  Procedure  Code  {Act  XIV  of  1882), 
s.  211.  Regard  being  had  to  the  provisions  of  s.  21 1 
of  the  avil  Procedure  Code  (Act  XIV  of  1882)  in  the 
ascertainment  of  mesne  profits  due  to  the  decree- 
holder,  he  is  entitled  to  receive  interest,  year  by 
year,  on  the  amount  found  to  be  due.  Hurro 
Dnrga  Chowdhrani  v.  Surut  Sundari  Debit  I.  L.  R. 
8  Calc.  332t  distinguished.  Radharaman  Mfnshi 
V.  Surnomoyi  Debi  (1903)  I.  L.  B.  30  Calc.  506 

B.C.  7  C.  W.  N.  437 


90. 


Execution  of  de- 


cree— Interest  on  mesne  profits — Date  from  which 
such  interest  accrues.  Held,  that  the  term  "  mesne 
profits  "  includes  interest  on  such  mesne  profits, 
and  that  the  interest  accrues  from  the  date  upon 
which  each  instalment  of  the  mesne  profits  may 
become  due.  Orish  Chander  Lahiri  v.  Shosi 
Shikhareswnr  Roy,  I.  L.  R.  27  Calc.  951,  followed. 
Narpat  Singh  v.  Har  Gyan  (1903) 

I.  Ii.  B.  25  AIL  275 

91. Money  lent — InttreM  on  money 

lent  according  to  contract.  Interest  on  money  lent 
was  contracted  to  be  payable,  '*  even  if  a  suit 
should  be  instituted,"  at  the  rate  fixed  for  the 
period  for  which  the  money  was  lent.  Held,  that 
interest  must  be  decreed  at  this  rate,  according  to 
the  contract,  down  to  the  institution  of  the  suit. 
Baloobind  Das  v.  Narain  Lal 

I.  Ij.  B.  15  All.  339 
L.  B.  20  L  A.  116 


92. 


Interest 


Act. 


{XXVIII  of  1855),  s.  2— Exorbitant  rate  of  interest. 
B  borrowed  money  from  A  on  a.  promissory  note 
at  an  exorbitant  rate  of  interest.  Upon  a  suit 
brought  on  the  said  note  at  the  rate  agreed  upon 
the  defence  was  that,  the  bargain  being  an  uncon- 
scionable one,  interest  was  not  recoverable  at  that 
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high  rate.  Held,  that,  there  being  no  fiduciary 
relation  between  the  parties,  and  there  being  no 
finding  that  the  terms  of  the  contract  were  such 
that  the  reasonable  inference  must  be  that  the 
defendant  either  did  not  understand  what  he  was 
about  or  was  the  victim  of  some  imposition,  the 
plaintiff  was  entitled  to  a  decree  at  the  rate  agreed 
upon.  Satish  Chunder  Giri  v.  Hem  Chunder 
MooKHOPADHYA  (1902)  .     I.  L.  R.  29  Gale.  823 

93. Barred     item — 

Interest  not  allowed  on  barred  item  of  account. 
In  an  account,  interest  cannot  be  allowed  on  items 
that  are  barred  by  limitation.  Interest  is  but  an 
accessory,  and  when  the  principal  is  barred  the 
accessory  falls  along  with  it.  Dhondiram  bin 
Laxmon  v.  Taba  Savadan  (1902) 

I.  li.  R.  27  Bom.  330 


94. 


_  Mortgage — Agreernent  to  take 


profits  of  property  under  deed  of  usufructuary 
mortgage  in  lieu  of  interest — Interest  until  posses- 
sion. Where  a  deed  of  usufructuary  mortgage  pro- 
vided that  the  mortgagee  should  take  the  profits  of 
the  property  mortgaged  in  lieu  of  interest,  and  was 
silent  as  to  any  interest  should  the  mortgagee  not 
obtain  possession,  it  was  held  that  the  mortgagee, 
who  had  remained  in  possession  of  the  property  for 
the  stipulated  term,  was  not  entitled  to  retain 
possession  in  order  to  recoup  himself  for  the  loss 
of  interest  during  the  time  in  which  he  did  not  ob- 
tain possession.     Dulli  v.  Bahadur.   7  "N.  W.  57 

95. Mortgage-decree, 

construction  of — Date  of  payment,  meaning  of. 
There  is  nothing  in  the  law  to  prevent  interest  at 
the  rate  stipulated  on  a  bond  being  decreed  up  to 
the  date  of  actual  payment.  Where  a  mortgage- 
decree  provided  for  interest  to  be  recovered  from 
the  date  of  the  decree  till  the  date  of  payment : 
Heldf  that  the  words  ' '  date  of  payment  ' '  meant 
the  date  of  actual  payment,  and  not  the  last  day 
fixed  for  payment  in  the  decree.  Manoo  Lal  v. 
Dtjrga  Prasad  Singh  (1901)     .    5  C.  W.  K".  653 

96.  , Interest  up  to  date 

of  payment — Interest  at  stipulated  rate — Redemption 
— Subsequent  interest — Transfer  of  Property  Act 
{IV  of  1882),  ss.  8S,  89— Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  209,  and  Sch.  IV,  Form  109— 
Belchambers'  Rules  and  Orders,  476,  477  and  605 — 
Force  of  the  rules — Ultra  vires — Practice.  Where 
a  mortgage-deed  provides  for  interest  up  to  the 
date  of  payment,  interest  will  be  allowed  at  the 
stipulated  rate  for  the  six  months  allowed  for 
redemption,  and  at  the  Court  rate  from  that  date 
up  to  the  date  of  payment.  The  decree  for  interest 
after  the  time  allowed  for  redemption  in  accordance 
with  Rule  605  (Belchambers'  Rules  and  Orders)  is 
a  decree  for  payment  of  money.  Rule  605  (Bel- 
chambers'  Rules  and  Orders)  is  not  ultra  vires. 
Bakar  Sajad  v.  Udit  Narain  Singh,  I.  L.  R.  21  All. 
361 ;  Amola  Ram  v.  Lachmi  Narain,  I.  L.  R.  19 
All.  174 ;  Rameswar  Koer  v.  Mahomed  Mehdi 
Hossein  Khan,  I.  L.  R.  26  Calc.  39  ;  Maharaja  of 
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Bharatpur  v.  Ra7ii  Kanno  Dei,  5  C.  W.  N.  137  ; 
Manoo  Lal  v.  Durga  Prasad  Singh,  5  C.  W.  N. 
653  ;  Surja  Narain  Singh  v.  Jogendra  Narain  Roy 
Chowdhury,  I.  L.  R.  20  Calc.  360,  referred  to. 
Achalahala  Bose  v.  Surendra  Naih  Dey,  1  C.  W.  N. 
550,  followed.  Jogendra  Nath  Mukerjee  v. 
Methana  Abraham  (1902)        .     6  C.  W.  K".  769 

97.    — Mortgage-decree 

— Cow^truction  of  decree — Date  of  realization.  A 
mortgagee,  who  has  obtained  a  decree  for  sale  award- 
ing interest  up  to  the  date  of  realization,  is  entitled 
to  interest  upon  his  mortgage -money  up  to  the  date 
of  the  confirmation  of  the  sale.  Manila!  Umedram 
V.  Nanabhai  Maneklal,  I.  L.  R.  28  Bom.  264,  re- 
ferred to..  Megraj  Marwari  v.  Nursing  Mohan 
Thakur  (1906)     .         .      I.  Ii.  R.  33  Calc.  846 


98. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  ss.  86,  88— Decree  for  sale 
on  a  mortgage — Rate  of  interest  after  date  fixed  for 
payment.  Where  a  decree  for  sale  on  a  mortgage 
gives  interest  after  the  date  fixed  by  the  decree  for 
payments  of  the  mortgage -debt,  it  is  not  necessary 
that  such  interest  should  be  at  the  contractual  rate. 
Rameswar  Koer  v.  Mahomed  Mehdi  Hossein  Khan, 
I.  L.  R.  26  Calc.  39,  and  Sundar  Koer  v.  Rai  Sham 
Krishen,  I.  L.  R.  34  Calc.  150,  referred  to.  Lachmi 
Narain  v.  Uman  Dat  (1907)  I.  L.  R.  29  All.  322 

99.  Payment  into  Court— Pat/" 

ment  in  satisfaction  of  decree.  When  a  payment  i^ 
made  into  Court  by  a  judgment-debtor  in  full  satis- 
faction of  the  decree,  but  which  the  Court  accepted 
and  retained  as  a  payment  on  account,  the  judg- 
ment-creditor can  have  no  right  to  claim  interest 
upon  the  whole  amount  of  his  decree.  The  Court 
executing  the  decree  has  a  discretion  in  alloAdng 
interest  which  will  not  be  interfered  wdth  in  special 
appeal.  Paresnath  Mukhopadhya  v.  Kisto 
MoHUN   Saha  ««  „^ 

3  B.  L.  R.  Ap.  105  :  12  W.  R.  50 

100.  — - Interest  on  decre- 
tal money  in  Court.  Whether  interest  on  decretal 
money  is  payable  up  to  the  date  that  it  was  de- 
posited in  Court  by  the  judgment-debtor  or  up  to 
the  date  on  which  the  decree-holder  applied  to  get 
it  from  the  Court  w^ll  depend  on  whether  the  decree- 
holder  had  any  notice  of  the  money  being  so  de- 
posited to  his  credit.  Kalee  Dass  Ghosb  v.  Pur  an 
Koomaree  Bibee  ...        16  "W.  R.  304 

101. Refusal    to  de 

posit  money  in  Court.  The  defendant  was  invited, 
by  an  injunction  issued  upon  him  in  another  suit, 
to  deposit  in  Court  the  money  admittedly  due  under 
the  bonds  now  sued  upon,  but  having  refused  to  do 
so,  was  held  liable  to  pay  interest  from  the  date  of 
that  injunction.  Ram  Da  s  Gossamee  v.  Pros- 
suNNo  Moyee  Dossee       .         .      16  W.  R.  297 


102. 


Payment       in 


satisfaction  of  decree — Payment  subject  to  objec- 
tion. A  judgment-debtor  who  wants  to  be  released 
from  the  claim  of  his  creditor  must  pay  the  money 
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covered  by  the  decree  into  Court  to  the  credit  of 
the  decree-holder  unconditionally.  If  he  chooses  to 
make  a  protest,  the  creditor  is  not  bound  to  take  the 
money  out,  subject  to  any  liability  which  may  arise 
as  the  consequence  of  such  protest.  A  got  a  decree 
against  B  for  a  sum  of  money,  the  balance  of  an  ac- 
count. B  deposited  the  amount  of  the  decree  in 
Court  objecting  that  H.9,000,  part  of  that  sum, 
should  not  be  paid  out  to  A  on  the  ground  that 
he  had  appealed  as  to  three  items  of  the  account 
which  covered  that  amount.  The  lower  Court  paid 
no  attention  to  the  objection,  but  did  not  formally 
disallow  it,  and  A  declined  to  take  the  R9,000. 
B's  appeal  having  ,been  dismissed,  A  applied  for 
the  R9,000,  and  got  it.  He  then  applied  for  in- 
terest thereon  during  the  time  it  had  been  deposited 
in  Court.  Held,  that  he  was  entitled  to  it,  for  it  was 
owing  to  B's  act  that  A  had  been  deprived  of  the 
money  during  the  period  for  which  he  claimed  in- 
terest.    Rajendba  Kishore  Sing  v.  Pershad  Sen 

j  2  C.  Ii.  R.  183 

103.  Principal  and  agent — Agent 

retaining  money  until  required  to  pay — Fraud.  An 
agent  retaining  his  principal's  money,  which  he  has 
not  been  required  to  pay,  should  not  ordinarily  be 
required  to  pay  interest ;  but  if  his  conduct  has  been 
fraudulent,  he  should  be  charged  with  interest. 
MoNOHFR  Doss  V.  SiTUL  Pershad    23  W.  R.  325 


104. 


Profits  of  business— i^afe  of 


interest  on  decree  for  profits  of  business.  In  the 
absence  of  accounts  or  other  evidence  to  show  the 
pi-ofits  of  business  in  a  suit  where  a  share  of  money 
representing  the  capital  of  the  business  was  decreed 
to  the  plaintiflF,  interest  was  awarded  at  12  per  cent, 
per  annum.     Heerun  v.  Bibee  Mariun 

14W.  R.87 

105.  Profits  of  -watan — Decree  for 

arrears  of  profits  of  share  in  a  watan.  Where  the 
plaintiff  sued  to  establish  a  right  to  share  in  a  watan 
and  to  recover  a  portion  of  the  profits  thereof  for 
seven  years,  and  obtained  a  decree  for  the  arrears,  it 
was  held  that  there  was  no  law  by  which  interest  on 
such  arrears  could  be  awarded  also.  Gundo 
Anandrav  v.  EIrishnabav  Govind 

4  Bom.  A.  C.  55 


106. 


Refund  of  excess  payments 


— Interest  on  refund  of  excess  amount  under  decree. 
\Miile  a  special  appeal  was  pending,  the  decree- 
holder  took  out  execution  and  realized  a  sum  in 
satisfaction  of  his  whole  decree.  The  decree  having 
been  modified  and  the  amount  decreed  reduced,  the 
judgment-debtor  applied  for  a  refund  of  the  excess 
payment,  and  this  was  awarded  to  him  with  in- 
terest. Held,  that  interest  was  rightly  awarded. 
WooMA  Sonduree  Burmonia  v.  Gooroo  Pershad 
Roy 15W.B.74 


107. 


Suit  for  refund 


of  excess  rents.  Where  rent  at  an  enhanced  rate  was 
decreed  by  the  High  Court  in  1863,  but  the  decree, 
as  far  as  the  enhanced  rate  was  concerned,  was  re- 
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versed  by  the  Privy  Council  in  1873,  and  betweeo 
the  two  dates  other  decrees  at  the  enhanced  rate 
had  been  obtained  based  on  the  original  one  of  1863 : 
— Heldj  in  a  suit  for  a  refund  of  the  excess  rents^ 
that,  under  the  circumstances,  no  interest  would  be 
given.  Kalichurn  Dutt  v.  Jogesh  Chunder 
Putt  .         .         .         .         2  C.  L.  R.  354 


108. 


En  fore  ing    pay- 


ment of  rent  after  agreement  to  allow  deduction. 
Where  a  lessor  who  has  agreed  to  deduct  rents  in 
case  of  his  special  appeal  being  unsuccessful  compels 
payments  of  such  rents,  not^\-ithstanding  a  decree  of 
the  lower  Court  being  against  him,  he  must  pay  in- 
terest if  the  result  of  the  litigation  sho\\-s  that  he 
had  no  right  to  the  money.  Taramonee  Dassee  v. 
Mackintosh    .         .         .         .        9  W.  R.  272 


109. 


-  Refund  of  amount 


wrongly  levied  in  execution  of  decree — Civil  Pro. 
cedure  Code^  ss.  244,  583.  The  Court  has  power 
to  award  to  a  successful  appellant  interest  upon  an 
amount  found  on  appeal  to  have  been  improperly 
levied  in  execution  of  a  decree.  Ayyavayyar  v. 
Shastram  Ayyab         ,^    I.  Ii.  R.  9  Mad.  506 

Phul  Chakd  v.  Shankar  SarupJI    F"^  *  ►*'W  i^ 

I.  L.  R.  20  All.  430 


110. 


Costs — Reversal 


of  decree — Refund  of  costs  recovered  by  execution — 
Interest.  A  successful  appellant  in  an  appeal  to- 
the  High  Court  applied,  in  execution  of  his  decree, 
for  a  refund  of  a  sum  of  money  which  he  had  paid 
to  the  respondent,  by  way  of  costs  with  interests 
thereon,  in  execution  of  the  lower  Court's  decree. 
He  further  applied  for  interest  on  the  refund  claim- 
ed, at  the  rate"  of  R6  per  cent,  per  annum.  The 
respondent  objected  to  paying  interest  on  the  re- 
fund. Held,  that  the  appellant  was  entitled  to  the 
interest  claimed  on  the  refund  of  costs.  Forester 
V.  Secretary  of  State  for  India  in  Council^  I.  L.  R. 
3  Calc.  161 1  referred  to.  Ram  Shai  v.  Bank  of 
Bengal       .  .         I.  L.  R.  8  All.  262. 


Ul. 


-  Unliquidated     damages — 

Interest  should  not  be  awarded 


Right  to  interest. 
on  unliquidated  damages.  Framji  Harmasji  r. 
Commissioner  of  Customs  7  Bom.  A.  C.  89 
And  see  Chaku  Modan  Isana  v.  Dullabh 
Dwarka 9  Bom.  7 

2.  CASES  UNDER  ACT  XXXII  OF  1839. 


1. 


Act     XXXII    of 


1839 — Bond — Interest  not  specified — Stat.  3  db  4 
Will.  IV,  c.  42,  s.  28.  By  Act  XXXII  of  1839,  ex- 
tending the  provisions  of  the  Stat.  3  and  4  Will.  IV, 
c.  42,  s.  28,  to  India,  it  was  enacted  ' '  That  upon  all 
debts  for  sums  certain  payable  at  a  certain  time,  the 
Court  before  whom  such  debt  or  sums  may  be  re- 
covered may,  if  it  shall  think  fit,  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  current  rate  uf 
interest,  from  the  time  when  such  debts  or  sums- 
certain  were  payable,  if  such  debts  or  suras  be  pay- 


(     5807    ) 


DIGEST  OF  CASES. 


(     5808    ) 


INTERE  ST— contd. 

2.  CASES  UNDER  ACT  XXXII  OF  ISZQ— contd, 

able  by  virtue  of  some  ^v^itten  instrument  at  a 
certain  time."  An  instrument  in  the  nature  of, 
though  not  strictly,  a  bond  was  executed  in  1833, 
which  provided  for  the  liquidation  of  the  amount 
therein  specified  by  instalments,  but  no  provision 
was  made  for  the  allowance  of  interest.  The  con- 
dition for  payment  not  having  been  performed  : — 
Held,  in  an  action  brought  in  1849  to  recover  prin- 
cipal and  interest  upon  the  bond,  that  the  Act 
XXXII  of  1839  was  retrospective  in  its  operation 
and  authorized  the  allowance  of  interest,  although 
it  was  not  provided  for  in  the  bond.  Bommarauze 
Bahadur  v.  Rang  as  amy  Mxjdaly 

6  Moo.  I.  A.  232 


2. 


Notice — Previous 
in  order  to  entitle 


suit  between  the  parties.  Where 
the  plaintiff  to  charge  interest,  a  notice  by  law  is 
required  to  be  served  upon  the  defendant,  the  exist- 
ence of  a  previous  litigation  upon  the  same  subject- 
matter  is  a  sufficient  notice.  Mofokhurl  Moolk 
Mtjsseerud  Dowla  Syed  Sufdar  Ally  Khan  v. 
Mackintosh  ....      2  Hay  123 

3.  —  Effect  of  Act- 
Payments  of  revenue  by  one  co-sharer.  Act  XXXII 
of  1839  provided  that  the  Court  may  allow  interest 
on  sums  of  money  payable  by  virtue  of  a  written 
instrument,  at  a  certain  time,  or,  ' '  if  payable  other- 
wise, then  from  the  time  when  demand  of  payment 
shall  have  been  made  in  A\Titing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  te 
claimed."  Held,  that  the  statute  had  not  the  effect 
of  restraining  the  power  of  the  Court  to  allow  in- 
terest in  other  cases,  in  which  interest  was  allowed 
before  the  Act.  Therefore  interest  may  be  allowed 
on  payments  of  revenue  made  by  one  co-sharer  on 
behalf  of  others,  notwithstanding  no  demand  of 
interest  maj-  have  been  made  before  suit.  Golam 
Ahmed  Shah  v.  Behary  I.al 

Marsh.  239 :  1  Hay,  500 


4. 

suit. 


Interest 


prior  to 
Interest  cannot  legally  be  awarded  prior  to 
suit  in  cases  governed  by  the  provisions  of  Act 
XXXII  of  1839.     Abdool  Kureem  v.  Me  a  Jan 

6  W.  R.  288 

Suit    for    contri' 


bution.  Interest  may  be  allowed  in  a  suit  for  con- 
tribution, although  no  demand  for  interest  may 
have  been  made  before  suit.  Nulltt  Biswas  v, 
Prosunno  Moyee  Dossee  .         .    17  "W.  B.  179 


e. 

suit — Demand. 


Interest   prior 
of  a    demand 


In  the  absence 
WTiting,  interest  up  to  the  date  of  suit  cannot  be 
awarded  on  sums  not  payable  under  a  wnritten  instru- 
ment of  which  the  paj^ment  has  been  illegally  de- 
layed.     KiSARA  RUKKUMMA  RaU  V.  CRIPATI  ViYAN- 

NA  Dikshatulu       .         .  .1  Mad.  369 

7.  


Promissory     note 

payable  on  demand.  In  an  action  for  the  balance 
due  on  a  promissory  note  payable  on  demand,  the 
Court    refused  to    allow    interest,  there  being  no 


INTEREST— con«£i. 

2.  CASES  UNDER  ACT  XXXII  OF  1839— con<(f. 

proof    of     a     demand  f  in     wTiting.     Bank     op 
Hindustan,  China  and  Japan  v.  Wilson 

1  B.  Ii.  B.  O.  C.  41 


8. 


Interest  from,  de- 
to  recover   (with 


mand  of  payment.  In  a  suit 
interest)  money  which  had  been  advanced  as  part  of 
the  consideration  for  the  purchase  of  land  under  a 
contract  which  defendant  broke,  the  Court,  in  de- 
creeing the  claim,  awarded  interest  from  the  time 
when  the  demand  of  payment  was  made,  i.e.,  from 
the  date  the  suit  was  instituted.  Patsahee 
DoBAiN  v.  HuRDEO  Narain  Sahoo  24  W.  B.  45T 


9. 


Damages — Wrong - 

Interest      is    given    under 


ful    refusal     to     pay. 

Act  XXXII  of  1839  by  way  of  damages  on  the 
ground  that  a  debtor  has  wrongfully  refused  to  pay^ 
but  where  there  is  no  hand  to  receive  payment  ard 
to  give  a  complete  discharge,  there  can  be  no  wTong- 
ful  refusal.  Rajnarain  Bose  v.  Universal  Life 
Assurance  Company 

I.  L.  B.  7  Calc.  594 :  10  C.  L.  B.  56L 


10. 


Wagering    con- 


tract in  opium — Discretion  of  Court.  Act  XXXII 
of  1839  (authorizing  the  allowance  of  interest  in 
certain  cases)  does  not  affect  debts  contingent  in 
amount  and  time  of  becoming  due  ;  e.g.,  a  wager- 
ing contract  for  the  payment  of  the  excess  over  tha 
average  price  of  opium  at  the  next  ensuing  public 
sale.  Quoere  :  Whether  the  discretion  of  the  Court 
in  allowing  or  refusing  to  allow  interest  in  cases 
within  that  Act  is  liable  to  review  or  appeal.     JuG- 

GOMOHUN  GhOSE  V.  MaNICK  ChUND 

4  W.  B.  P.  C.  8 :  7  Moo.  I.  A.  263 

11.  Decree    of  Privy 

Council,  interest  on — Interest  on  costs.  Where  at 
decree  of  the  Privy  Council  gives  interest,  but  does 
not  clearly  specify  the  rate,  the  Court  should  as- 
certain, if  possible,  from  the  other  parts  of  the- 
decree  itself  or  from  other  documents  which  may 
be  read  in  conjunction  with  the  decree,  what  rate 
was  intended  to  be  given.  Ameeroonnisa  Kha- 
TOON  V.  Mahomed  Mozaffer  Hossein 

18  W.  B.  103 


12. 


Notice  of    inten' 


tion  to  claim  interest — Demand  of  interest  already 
due.  A  letter  demanding  interest  on  an  outstand- 
ing debt,  from  which  the  intention  of  the  creditor  to 
claim  interest  up  to  date  of  payment  is  made  clear, 
is  a  suflScient  notice,  within  the  meaning  of  the 
Interest  Act,  1839,  to  entitle  the  creditor  to  claim 
interest  prospectively  from  the  date  of  the  letter^ 
though  the  demand  be  made  retrospectively  in  re- 
spect of  interest  alleged  to  be  then  already  due. 
Kuppusami  Pillai  v.  Madras  Electric  Tramway 
Co I.  L.  B.  23  Mad.  41 


13. 


Interest,    power 


of  Court  to  allow — Actionable  right  to  interest — 
Compcnind  interest.  Act  XXXII  of  1839  enables- 
the  Court  to  allow  interest  in  certain  cases,  but 
does  not  create  a  right  to  interest  which  could  be^ 

r 
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X  CASES  UNDER  ACT  XXXII  OF  1839— co»c?d. 

made  the  subject-matter  of  a  suit.  It  is  doubtful 
whether  the  Act  gives  power  to  allow  compound 
interest  on  a  debt,  but  even  if  there  is  such  jurisdic- 
tion, the  Court,  in  the  exercise  of  its  discretion,  ^^•ill 
not  allow  compound  interest  except  where  it  is 
expressly  provided  for  by  the  agreement.  Mar- 
shall V,  Bengal  Spinning  and  Weaving  Co. 

1  C.  W.  N.  219 


14. 


-Whether  a  Court 


is  to  allow  interest  jrom  the  date  of  the  debt  where 
there  is  no  contract  to  pay,  and  no  demand  made 
for  payment  of  interest.  In  a  suit  for  money  lent 
without  any  MTitten  instrument,  where  it  was 
found  that  there  was  no  express  contract  to  pay 
interest,  but  it  was  not  found  that  any  demand  of 
payment  was  made  in  AATiting  and  that  there  was 
any  demand  giving  notice  to  the  debtor  that  interest 
would  be  claimed  from  the  date  of  the  demand, 
it  was  held  that  the  creditor  was  not  entitled  to  any 
interest  before  suit.  Surendra  Kumar  Basu  v. 
KuNJA  Behary  Singh     .    I.  L.  R.  27  Calc.  814 

4  C.  W.  N.  818 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED. 

(a)  Suits. 

1. No  rate  of  interest  proved — 

H — Discretion  of  Court.  Where  no  rate  of  interest  is 
proved,  the  rate  is  in  the  discretion  of  the  Court. 
After  date  of  decree,  the  Court  rate  is  six  ])er  cent. 
•Gregory  v.  Dulsook  Roy    .         .  Cor.  9 

2.  Bate  of  interest — IntercH  up 

to  date  of  filing  of  plaint.  Interest  at  the  stipulated 
rate  should  only  be  allowed  up  to  the  dat€  of  the 
filing  of  the  plaint ;  afterwards  at  ♦he  Court  rate  of 
six  per  cent.  Anderson  v.  Sreemunto.  An- 
derson V.  Rajnarain  Doss  .         .         .       Cor.  8 


3. 


Interest    before  and    after 


•decree — Suit  for  arrears  of  maintenance.  A,  on 
behalf  of  her  infant  son  J5,  contracted  with  C  that  he 
should  be  allowed,  for  the  maintenance  of  her 
daughter  whom  he  was  about  to  marry,  land 
situate  at  X  that  should  yield  annually  R900.  B, 
after  coming  of  age,  contracted  at  Y  to  pay  C  the 
annual  allowance,  and  ratified  the  contract  which 
had  been  made  by  his  mother.  Held,  in  a  suit  for 
recovery  of  certain  of  the  yearly  payments,  that  the 
Court  might  decline  to  allow  interest  on  the  arrears 
found  to  be  due  prior  to  the  commencement  of  the 
suit,  there  being  no  stipulation  in  the  contract 
for  interest,  and  might  award  interest  on  the 
amount  decreed  from  the  commencement  of  the 
suit  to  the  date  of  the  decree  and  interest  upon  the 
s-ggregate  amount  and  upon  the  costs,  from  the 
date  of  the  decree  until  payment.  Kishenkinkub 
•Ghose    v.    Boradakanth  Roy 

Marsh.  533  :  2  Hay  656 

4.    ■ Discretion  of 

'Court.     Interest  at  the  stipulated  rate,  no  matter 


3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— cow^ri. 

(a)  Suits — corUd. 

how  usurious,  will  be  awarded  down  to  decree.  The 
rate  at  which  subsequent  interest  is  to  be  awarded  is 
entirely  in  the  discretion  of  the  Court.  If  a  plain- 
tiff has  contracted  to  receive  interest  at  twelve  per 
cent,  only,  that  rate  will  be  carried  down  to  decree, 
but  should  he  have  contracted  for  a  higher  rate,  six 
per  cent,  only  will  be  allowed.  Dhxjnput  Singh 
DoGARE  V.  Golam  Hadee.  2  Hyde  106 :  Cor.  12 


5. 


Interest  not  men- 


tioned in  decree.  A  plaintiff  cannot  recover  more 
than  is  clearly  given  to  him  by  the  decree,  either  in 
express  terms  or  by  necessary  inference.  When  the 
plaint  prayed  for  interest  up  to  the  date  of  the  suit 
together  \nth  subsequent  interest  and  the  decree 
purported  to  be  an  award  in  accordance  with  the 
prayer  of  the  plaint : — Held,  that  the  plaintiff  was 
not  entitled  to  interest  subsequent  to  the  date  of  the 
decree.  Prabhulanadho  Pillay  r.  Ponnu- 
swamy  Chetty       ...        6  Mad.  Ap.  1 


6. 


Interest    betw^een  date  of 


filing  of  plaint  and  decree — Date  of  making 
and  date  of  satisfaction  of  decree.  The  compensation 
due  to  a  plaintiff  for  the  delay  >vhich  must  ensue 
between  the  date  when  the  plaint  is  filed  and  the 
date  when  the  decree  can  be  reasonably  exjx^cted  to 
be  satisfied  is,  as  a  general  rule,  best  and  most 
simply  estimated  by  a  uniform  rate  of  interest 
upon  the  tot«l  amount  decreed,  reckoned  from  the 
date  of  the  decree.  Dooroa  Dutt  Singh  v. 
Bunwaree  Lall  Sahoo        .         .     19  W.  R.  34 

7. 2—  Interest    where  no  rate  is 


agreed  on  after  certain  time — Reasonable 
rate — Discretion  of  Court.  In  a  suit  to  recover  a 
sura  of  money  due  on  an  agreement  under  the  term 
of  which  interest  for  fifteen  days  only  was  payable 
at  the  rate  of  one  rupee  per  diem  :  Heldf  that,  as  no 
rate  was  agreed  upon  after  the  expiration  of  the  fif- 
teen days,  the  Court  had  power  to  fix  a  reasonable 
rate  of  interest  subsequent  to  that  time.  In  the 
matter  of  Moizooddy  Shaik       .       14  W.  R.  450 

8.  Bate  of  interest  after  suit 

"where  rate  before  is  stipulated — Assessment 
of  rate.  The  Suddcr  Court  having  roducetl  the  rate 
of  interest  allowed  by  the  Zillah  Judge  before  the 
commencement  of  the  suit  from  12  per  cent,  to  10 
per  cent.,  the  rate  at  which  the  account  current  be- 
tween the  parties  bore  interest,  it  was  held  by  the 
Privy  Council  that  the  same  consideration  should 
have  determined  the  rate  of  interest  to  be  allowed 
from  the  date  of  suit ;  and  that  the  amount  of  this 
should  also  bs  calculated  at  10  per  cent,  per  annum. 
Mirtunjoy  Chtjckertutty  v.  Cochrane 

4  W.  R.  P.  C.  1 :  10  Moo.  L  A.  229 

9. Interest  from  decree  to  date 

of  realisation — Decree  under  s.  63,  Act  XX  of 
1866.  Interest  from  the  date  of  decree  to  date  of 
realization  cannot  be  awarded  by  a  decree  under 


(     5811     ) 
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INTEEEST— cowW. 

3.  OMISSION  TO  STIPULATE   FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— corjfd- 

(a)  Suits — concld. 


8.  53,  Act  XX  of  1886 

TAB 

10.  


Mahcum  Chund  v.  Mah- 
.  8  Agra  318 

Further   interest 

ordered  by  Court  under  Act  XXIII  of  1861.  When 
the  Court  orders  further  interest  under  Act  XXIII 
of  1861,  s.  10,  it  is  to  be  from  the  date  of  the  decree 
to  the  date  of  the  payment  of  the  principal  sum 
adjudged,  and  not  for  a  limited  period.  Rama- 
swAMi  Ayyan  v.  Appavaiyan  1  Mad.  211 


11. 


Interest — Hindu 


law — Debtor  wrongfully  withholding  payment — ■ 
Demand  by  creditor — Interest  Act  {XXXII  of  1S39) 
—Indian  Contract  Act  {IX  of  1872).  The  plaintiff 
sued  to  recover  a  sum  of  money  with  interest  from 
the  date  of  demand  from  the  defendant,  who  held 
the  money  in  deposit  for  her.  There  was  no  agree- 
ment between  the  parties  to  pay  interest.  The 
first  Court  dismissed  the  claim  as  to  interest  : 
but  the  lower  Appellate  Court  allowed  interest  on 
the  amount  of  the  deposit  from  the  date  of  the 
demand  by  plaintiff  to  the  date  of  payment.  The 
parties  to  the  suit  were  Hindus  governed  by  the 
law  of  Mitakshara.  Held,  under  special  circum- 
stances, that  interest  may  be  awarded  by  Courts  in 
India,  by  Avay  of  damages.  Held,  further,  that 
under  Hindu  law  as  it  is  to  be  found  in  the  Mitak- 
shara there  is  annexed  to  each  contract  of  debt,  in 
which  there  is  no  agreement  to  pay  interest,  the 
term  or  incident  that  such  loss  shall  be  made  up 
by  the  debtor,  if  he  MTongfuUy  withholds  payment 
after  demand  :  and  that  this  incident  was  annexed 
to  every  such  contract  at  the  date  when  the 
Interest  Act  (No.  XXXII  of  1839)  came  into 
force.  Held,  further,  that  the  parties  being  Hindus 
governed  by  the  Mitakshara  that  constituted  a 
special  circumstance  justifying  the  award  of  inter- 
est. Hurropersaud  Boy  Chowdhry  v.  Shamapersaud 
Roy  Chowdhry f  L.  R.  5  I.  A.  31,  applied.  Saunada- 
NAPPA  V.   Shivbasawa  (1907) 

IL  li.  B.  31  Bom.  354 


12. 


(6)  Decrees. 
Decree  not  giving  interest 


— Decree  for  mesne  profits.  Interest  on  mesne 
profits  cannot  be  awarded  for  the  period  previous 
to  the  ascertainment  where  the  decree  does  not  give 
interest  on  mesne  profits.  Htjbo  Gobind  Bhukut 
V.  Degumbxjree  Debia  .       .         .9  W.  R.  217 

13.    Decree  for  mesne 

profits— Act  XXIII  of  1861,  s.  10.  Where  a  decree 
of  the  Privy  Council  ordered  possession  with  mesne 
profits  but  without  interest : — Heldy  that  the  decree 
did  not  interfere  with  the  power  of  the  Judge  who 
executes  it  to  award  interest  under  s.  10  of  Act 
XXIII  of  1861  on  the  aggregate  sum  adjudged,  and 
costs  from  the  date  of  decree  to  date  of  payment. 
Ahmed  Reza  v.  Khujoorunnissa     15  "W,  R.  469 


INTEREST— coMf<;. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— concZci. 


(6)  Decrees — covUd. 


14. 


Decree  for  mesne 


profits — Execution  of  decree — Act  XXIII  of  1861, 
s.  11.  When  a  decree  is  silent  as  to  interest,  the 
Court  executing  the  decree  has  no  power  to  award 
interest.  Act  XXIII  of  1861,  s.  11,  refers  only 
to  questions  of  amount  of  interest  or  mesne  profits 
which  are  left  open  and  not  determined  by  the  de- 
cree.    MosooDUN  Lall  v.  Bekaree  Singh 

B.  L.  R.  Sup.  Vol.  602  :  6  W.  R.  Mis.  109 
Abdul  Ali  v.  Ashrtjffan 

7  B.  L.  R.  Ap.  30  note :  14  W.  R.  62 

Jardine,  Skinner  &  Co.  v.  Shama  Soonduree 
Debia         .  .  10  W.  R.  60- 

JoYKissEN  BosE  V  WisE    W.  R.  1864,  Mis.  37 

Becharam  Doss  v.  Brojonath  Pal   Chowdhry 

9  W.  R.  369 

15.  — —   Power    of  Court 

executing  decree.  When  a  decree  does  not  provide 
for  the  payment  of  interest  it  ia  not  competent 
to  the  Court  executing  the  decree  to  add  to  it  by 
giving  interest.  KuppaAyyar  v.  Venkataramana 
Ayyar 3  Mad.  421 

Leelanand  Singh  v.  Joy  Mungal  Singh 

15  W.  R.  335 

Leelanand  Singh  v.  Ram  Narain  Singh 

15  W.  R.  41& 

NuBO  Kishore  Mojoomdar  v.  Aunfnd  Mohun 
MOJOOMDAR  .  .  .  17  W.  R.  19 

Jewan  Lall  Mahatab  v.  Doorga  Dtttt  Singh 

20  W.  R.  477 

Mahomed  Yakoob  v.  Mahomed  Zuhoorul  Haq 

22  W.  R.  533 

Enayet  Ali  v.  Mahomed  Zuhoorul  Haq 

22  W.  R.  534 

(Contra),  Luchmee  Narain  v.  Shudasheo  Singh 

5  W.  R.  Mis.  12 

where  it  was  held  that  interest  runs  on  sums  decreed 
as  a  matter  of  course,  unless  a  specific  order  is 
recorded  to  the  contrary. 

This  case  must  be  considered,  however,  as  now 
overruled. 


16. 


Interest    allow 


able  by  Court  executing  decree.  A  Court  executing 
a  decree  can  award  interest  from  date  of  decree  to 
date  of  payment,  on  the  amount  decreed  to  be  paid 
by  the  judgment-debtor  to  the  decree-holder,  if  the 
Court  which  passed  the  decree  made  no  order  on 
that  point.  Beer  Chunder  Joobraj  v.  Ram 
KooMAR  Dhur  .         .        6  W.  R.  Mis.  26 


17.. 


Court      executing- 


decree.  Where  a  decree  ordering  payment  by  instal* 
ments  does  not  provide  for  the  payment  of  interest, 
the  Court  executing  it  is  bound  to  refuse  giving  in- 
terest   upon  objection  being  taken  thereto,  even 


I 
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3NTERE  ST—contd. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— confc?. 

(6)  Decbees — cofUd. 

tTiough  on  particular  occasions  interest  has  been 
claimed  and  allowed.  Where  interest  is  objected  to 
in  such  a  case  and  the  decree-holder  is  subjectei  to 
serious  loss  by  delaj"  in  satisfying  his  claim,  he  is  en- 
titled to  proceed  at  once  against  any  property  which 
may  be  liable  under  the  decree  to  attachment  and 
sale  on  default  of  paymeut  of  any  of  the  instalments. 

SUBNO  MOYEE  DOSSEE   V.   KiSHEX   KOOMAREE 

14W.  K.  324 


18. 


Execution  of  de- 


cree— Suit  for  damages.  Where  a  decree  is  silent 
as  to  future  interest,  interest  cannot  be  recovered 
by  proceedings  in  execution  of  the  decree,  but  it 
may  be  recovered  as  damages  by  a  separate  suit. 
"Seth  Gokijl  Das  Gopal  Das  v.  Murli 

I.  Ii.  R.  3  Calc.  602 :  2  C.  L.  R.  156 
li.  R.  5  I.  A.  78 

NlLAMBUB  SeIN  V.  PiTAMBUB  SeIN 

5  W.  R.  Mis.  28 


19. 


Verbal     promise 


io  pay  interest — Execution  of  decree.  A  judgment- 
debtor,  in  congideration  of  time  being  allowed  him, 
promised  in  open  Court,  through  his  vakeel,  to  pay 
interest  to  his  creditor,  although  the  decree  did  not 
specifically  award  interest.  Hdd,  by  the  majority  of 
the  Court,  that  the  debtor  was  bound  by  that  pro- 
mise, and  that  execution  could  issue  as  well  for  the 
Bum  decreed  as  for  the  interest  promised.     Sbeesh- 

TEEDHUE  ShAHA  V.  WOOMESHNATH  ROY 

6  W.  R.  Mis.  1 


20, 


Postponement  of 


Sale  by  consent  on  condition  of  payment  of  interest 
not  decreed — Condition  enforced.  A  judgment- 
debtor  having  applied  to  the  Court  to  postpone 
the  sale  of  his  property,  so  as  to  enable  him  to  raise 
money  by  sale  or  mortgage  to  satisfy  the  decree,  the 
creditor  consented  to  the  adjournment,  on  the  debtor 
undertaking  to  pay  interest  from  the  date  of  suit, 
which  was  not  provided  for  by  the  decree,  and  the 
Court  by  order  postponed  the  sale  accordingly. 
Held,  that,  under  the'circumstances,  it  was  to  be  in- 
ferred that  the  Court  approved  of  and  sanctioned 
the  condition,  and  that  the  condition  could  be 
enforced  in  execution  of  the  deci-ee.  Lakshmana  v. 
SuKiYA  Bai  .         .         I.  Ii.  R.  7  Mad.  400 


21. 


Decree  not  specifying  rate 


of  interest.  Where  a  decree  did  not  specify 
the  rate  of  interest : — Held,  that  the  Court  ought 
not  to  have  allowed  a  higher  than  the  usual  Court 
rate,  namely,  12  per  cent.  Soobudra  Bebee  v. 
Sheo  Churn  Lall       .         .         .7  W,  R.  875 


22.- 


-A  decree  directed 


that  from  the  original  cause  of  action  to  date  of 
suit,  and  from  date  of  suit  to  date  of  decision,  in- 
terest should  be  given  at  12  per  cent.  ;  and  from 
date  of  decision  to  date  of  liquidation,  interest 
fihould  be  given  without  specifying  the  rate.    The 
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(6)  Decrees — contd. 
Judge  gave  12  per  cent,  for  this  period,  and  an  ap  - 
peal  from  his  order,  on  which  it  was  contended  tha  t 
no  rate  being  specified  no  interest  could   be  given, 
was    dismissed..    Lalun     Mani    v.     BEHARf  Lal 
Mookerjee  .         .         .  7  B.  L.  R.  Ap.  30 

23.  -— Although  the  de- 
cree in  this  case  did  not  specify  the  rate  of  interest 
before  or  after  the  decree,  yet  as  it  appeared  that,  in 
calculating  the  amount  then  due,  the  Court  gave 
12  per  cent.,  and  that  that  was  the  usual  rate  : — 
Heldy  that  the  intention  of  the  Court,  when  it  passed 
the  decree,  was  to  give  the  same  rate.  Abdoolah  v. 
Reasut  Hossein     ...       17  W.  R.  414 


24. 


Alteration        of 


rate  of  interest  given  by  decree — Rate  where  no  rate 
is  specified.  Where  a  decree  awarded  a  certain  sum 
which  was  calculated  in  the  schedule,  plus  costs  and 
interest,  the  Court  executing  was  held  to  have  com- 
mitted an  error  in  altering  the  amount  somewhat 
by  reducing  the  rate  of  interest  during  the  pendency 
of  the  suit.  The  same  Court  was  pronounced  not  to 
have  done  wrong  in  estimating  the  interest,  the  rate 
of  which  was  not  specified,  at  a  rate  which,  under 
the  circumstances  of  the  case,  it  thought  reasonable. 
RuoHOONUiTDUN  SiNQH  V.  Arcott        19  W.  R,  46 


25. 


Court 


rate. 


Where  a  decree  was  given  for  a  certain  amount  with 
interest,  the  rate'not  being  specified,  the  High  Court 
considered  itself  bound  by  the  authorities  to  affirm 
an  order  made  by  the  Court  executing  the  decree, 
allowing  the  Court  rate  usual  at  the  time  of  the 
making  of  th6  decree.  Madhub  Lal  Khan  i\ 
NoYAN  Ghose         .         .         .       6  C.  L.  K.  231 


26. 


Decree  in    suit  on    mort- 


gage— Civil  Procedure  Code  {Act  XIV  of  ISS'J), 
8.  209 — Discretion  of  Court — Rate  of  damdupat. 
In  a  suit  brought  by  a  mortgagee  against  his  mort- 
gagor (both  parties  being  Hindus)  the  decree  or- 
dered the  defendant  to  pay  interest  from  the  date  of 
suit  to  decree  upon  the  total  found  due  after  apply- 
ing the  rule  of  damdupat  at  the  date  of  suit.  It  was 
objected  that  this  order  of  further  interest  violated 
the  rule  of  damdupat.  Held,  that  the  discretionary 
power  as  to  awarding  interest  conferred  on  the 
Courts  by  s.  209  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882)  may  be  exercised  without  reference 
to  the  law  of  damdupat.     Dhondshet  v.  Ravji 

1 1.  L.  R.  22  Bom.  86 

'    27.  Decree  for  sale  in  suit  by 

puisne  mortgagee — Rate  agreed  on  in  mortgage 
—Ad  XXIII  of  1861,  s.  10— Civil  Procedure  Code, 
s.  209.  Upon  a  claim  by  a  puisne  mortgagee  to 
redeem  prior  incumbrances  and  in  the  alternative 
for  a  decree  ordering  the  sale  of  the  property  mort- 
gaged, the  sale  was  decreed,  with  application  of  the 
purchase- money  to  pay  incumbrances  in  their  due 
order,  and  ^vith  redemption  by  the  plaintiff  of  a 
prior  mortgagee  who  Avas  to    have   an   option   to 
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redeem.  As  regards  the  Court'  b  power  to  regulate  the 
interest,  held,  that,  although  in  the  decree  for  sale 
the  rate  of  interest  on  the  debt,  payable  to  the 
mortgage  decree-holder,  was  reducible  from  the 
date  of  the  decree  from  the  rate  stipulated,  to  the 
Court  rate,  an  order  to  that  effect  could  only  be 
made  for  the  benefit  of  the  judgment-debtor  as  a 
party  to  the  suit.  The  plaintiff,  seeking  to  redeem 
a  mortgage  prior  to  the  suit,  must  pay  the  interest 
at  the  rate  agreed  upon  in  the  mortgage  ;  there 
being  no  authority,  either  under  s.  10  of  Act  XXIII 
of  1861  or  under  the  Civil  Procedure  Code,  s.  209, 
to  reduce  it  to  the  Court  rate.  Umes  Chunder 
Sircar  v.  Zahur  Fatima      I.  L.  R.  18  Calc.  164 

L.  R.  17  I.  A.  201 


28. 


Suit    to   declare  property- 


attached  not  liable  in  execution — Injunction 
against  sale  of    property  pending  decision    of  suit 
on  plaintiff  giving  security  for  interest  on  the  sum 
representing    value    of    attached     property — Subse- 
quent dismissal  of  suit  with  costs — Application  by 
defendant   in   execution   of  decree  for   the    interest 
for    which    security    ordered    by    injunction — Civil 
Procedure  Code  {Act  XIV  of  18S2),  ss.  492,  497. 
K,  having    obtained  a   decree    against  one  V,  at- 
tached a  house  in  execution.     V  intervened  under 
8.  278  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  and  applied  that  the  house,  if  sold,  should  be 
sold  subject  to  his  mortgage.     His  application  was 
dismissed,  and  he  thereupon  brought  a  suit  (No. 
648  of  1887)  for  a  declaration  that  the  house  was 
not  liable  in  execution    of  K's   decree.     That  suit 
was  dismissed  by  the  lower  Court,  and  V  appealed. 
Pending  the  hearing  of  the  appeal,  he  applied  for 
and  obtained  under  s.  492  of  the  Civil  Procedure 
Code  an  injunction  restraining  the  sale  until  the 
result  of  the  appeal  on  his  giving  security  for  in- 
terest at  six  per  cent,  on  112,000,  the  acknowledged 
value  of  the  house.     The  appeal  was  heard  in  due 
course  and  was  dismissed  with  costs,  and  there- 
upon K,  in  execution  of  the  decree  in  this  last- 
mentioned  suit  (No.  648  of  1887),  applied  to  recover 
the  interest  for  which  security  was  ordered  to  be 
given  by  the  District  Court.     Heldy  that  he  was  not 
entitled  to  recover  it.     A  Court  of  execution  cannot 
award   interest   when   the  decree   is   silent.     The 
respondent  K  had  his  remedy  under  s.  497  of  the 
Civil  Procedure  Code,  and  that  remedy  was  ob- 
tainable on  application,  not  to  the  Court  of  execu- 
tion, but  to  the  Court  which  issued  the  injunction. 
Vabajlal  Mulchand  v.  Kastur    Dharamchand 

I.  Ii.  R.  22  Bom.  42 

29.  Mortgage  decree — Interest  at 


contract  rate  up  to  the  date  fixed  by  Court  for  payment 
of  mortgage-money — Subsequent  interest  at  rate  to  be 
fixed  by  Court.  In  a  mortgage-decree,  interest  at 
the  contract  rate  should  be  allowed  up  to  the  date 
fixed  by  the  decree  for  the  repayment  of  the  money 
due,  and  after  that  date  at  such  rate  as  the  Court 
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may  fix.  Rameswar  Koer  v.  Mahomed  Mehdi  Hos- 
sein  Khan,  I.  L.  R.  26  Calc.  39 ;  Maharaja  of 
Bharatpur  v.  Ram  Kanno  Dei,  L.  R.  28  I.  A.  35  ; 
BaJcar  Sajjad  v.  Udit  Naran  Singh,  I.  L.  R.  21  AU. 
361,  referred  to.  Rameswar  Prosad  Singh  v. 
Rai  Sham  Kishen  (1901)     I.  L.  R.  29  Calc.  43 


30. 


(c)  Contracts, 
Wagering     contract — Con- 


tract without  stipulation  as  to  interest — Mercan- 
tile usage — Act  XXI  of  1848.  Neither  by  the 
English  nor  the  Hindu  law,  unless  there  be  mercan- 
tile usage,  can  interest  be  imported  into  a  contract 
which  contains  no  stipulation  to  that  effect.  In  an 
action  on  contracts  known  as  tajee  mundee  chitties 
— opium  wager  contracts  (before  the  passing  of  Act 
XXI  of  1848,  which  prohibited  such  gambling  con- 
tracts)— the  plaintifiE  claimed  interest  on  the  sum 
recovered.  Held,  that,  as  there  was  no  stipulation 
as  to  interest  in  the  contract  or  satisfactory  evidence 
of  mercantile  usage  at  Calcutta  to  import  interest 
into  the  contract,  the  interest  claimed  could  not  be 
allowed.     Juggomohun  Ghose  v.   Kaisreechukd 

9  Moo.  I.  A.  256 

See   Jtjggomohun    Ghose    v.    Manick    Chund 
4  W.  R.  P.  C.  8  :  7  Moo.  I.  A.  263 


31. 


Contract  rate  of  interest — 


— Power  of  Court  to  withhold  interest.  When  by 
the  terms  of  a  contract  money  is  to  bear  interest, 
interest  is  as  much  payable  by  virtue  of  the  con- 
tract as  the  principal,  and  the  Court  has  no  power  in 
such  a  case  to  withhold  interest.  Bunwaree  Lall 
Sahoo  v.  Moheshur  Singh 

Marsh.  544 :  2  Hay  644 


KoTOO  V.  Kg  Pay  Yah 
32.  


.      6  W.  R.  255 

Obligation        of 

Court  to  award  such  rate.  A  Court  is  bound  to 
enforce  an  agreement  between  the  parties  as  re- 
spects the  amount  of  interest  to  .be  paid  upon  a  bond, 
instead  of  limiting  a  claim  for  accumulated  interest 
to  a  sum  not  exceeding  the  principal.  Kalica 
Prosad  Misser  v.  Gobind  Chunder  Sein 

2W.R.S.  C.  C.  Ref.l 


33. 


Act  XXVIII  of 


1855 — Inequitable  contracts.  The  provision  con- 
tained in  Act  XXVIII  of  1855,  that  any  rate  of  in- 
terest which  the  parties  may  have  agreed  upon  shall 
be  awarded,  in  no  way  prevents  the  Courts  in  India 
which  administer  both  law  and  equity  from  ex- 
amining into  the  character  of  agreements  between 
parties  holding  relations  to  each  other  which  en- 
ables one  to  take  advantage  of  the  other  and  from 
declining  to  enforce  such  agreement  when  unfair 
and  extortionate.  Vinayak  Sadashiv  Voae  v. 
Raohi        ....    4  Bom.  A.  C.  202 
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(c)  Contracts — contd. 


34. 


Rate  of  interest 


on  bond  up  to  decree — Act  XXVIII  of  1855,  s.  2 — 
Civil  Procedure  Code,  1877,  s.  209.  The  contract 
rate  of  interest  must  be  allowed  up  to  date  of  decree 
in  accordance  \vith  Act  XXVIII  of  1855,  s.  2.  The 
Civil  Procedure  Code,  s.  209,  does  not  expressly  refer 
to  suits  in  which  interest  has  been  contracted  for, 
and  does  not  repeal  the  former  Act.  Baxdaru 
SwAMi  Naidu  v.  Atchayamma 

I.  L.  R.  3  Mad.  125 


35. 


Settivg        aside 


transaction  by  guardian  of  minor — Interest  on 
loan.  In  setting  aside  an  ikrarnamah  and  sale  as 
being  contrary  to  the  interests  of  a  minor  and  made 
by  the  guardian,  a  Hindu  lady,  under  circumstances 
which  showed  that  she  had  been  imposed  upon, 
interest  was  allowed  on  a  sum  of  fi26,000  which 
had  been  actually  advanced,  at  the  contract  rate  of 
six  per  cent,  in  lieu  of  five  percent,  awarded  by  the 
Sudder  Court,  and  in  preference  to  the  current 
Court  rate  of  twelve  per  cent.  Lalla  Bunseedhur 

V.    BiNDESEREE    DUTT    SiNGH     10  MoO.  I,  A.  454 


36. 


Subsequent     in- 


terest. Where  a  Civil  Court  awards  interest  under 
an  admitted  contract,  it  is  bound  to  award  it  at  the 
stipulated  rate  up  to  the  date  of  decree  ;  but  for  any 
time  after  that  date  it  has  power  to  exercise  its  own 
discretion  as  to  the  rate  of  interest  to  be  awarded, 
Bhugwan  Doss  v.  Tekait  Than  Naratn  Deo 

23  W.  R.  309 

37. Interest  after  due  date  of 

bond — Date  of  refusal  of  payment.  In  a  suit 
upon  a  bond,  when  the  genuineness  of  the  bond  and 
the  defendant's  liability  under  it  are  clearly  es- 
tablished, the  plaintiff  is  entitled  to  interest  from 
the  time  the  defendant  declined  payment  of  the 
sum  due  upon  the  bond.  Gunga  Bishitn  Tkwarby 
r.  Roy  Mohun  Lall  Mitter     .  "W.  R.  1864,  291 

38.  — Discretion       of 

Court.  When  a  bond  is  silent  as  to  any  interest 
to  be  allowed  after  the  due  date  of  the  bond,  it  is  in 
the  discretion  of  the  Court  to  fix  the  amount  of  in- 
terest, if  any,  to  be  paid  from  the  due  date  of  the 
bond  to  the  date  of  the  commencement  of  suit. 
Sitanath  Bose  v.  Mathura  Naih  Roy 

2  B.  li.  B.  Ap.  10  :  11  W.  R,  68 

Joyram  Gossamee  v.  Nobin  Chunder  Doss 

25  W.  R.  318 


39 


Bond  under  s.  52, 


Act  XX  of  1866.  When  a  bond  under  s.  52,  Act 
XX  of  1866,  is  enforced  on  a  decree,  no  interest 
is  to  be  allowed  on  it,  if  the  bond  does  not  pro- 
vide for  interest  after  the  date  on  which  the  debt 
was  payable.  Kalloram  Baboo  v.  Dooroanath 
Talukhdar         .         .         .         .   10  W.  R.  175 


40. 


Interest        after 


filing     of  plaint — Interest   at  rate  stated   in  bond — ; 


INTERS  ST— cowfcf. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— coTi/ti. 

(c)  Contracts — corUd. 

Discretion  of  the  Court— Civil  Procedure  Code 
{Act  XIV  of  1882),  s.  109.  Interest  after  date  of 
suit  is  in  the  discretion  of  the  Court,  notwithstand- 
ing that  a  fixed  rate  of  interest  is  mentioned  as  pay- 
able "  up  to  realization  "  in  the  bond  sued  upon. 
Manghiram  Marwari  v.  Dhowtal  Roy 

I.  Ii.  R.  12  Calc.  569 


41. 


Provision       for 


interest  between  due  date  and  date  of  enforcenient. 
Where  a  registered  bond  provided  for  payment  of 
interest  between  the  date  upon  \\hich  the  bond  fell 
due  and  the  date  upon  which  enforcement  was 
applied  for,  the  bond  was  construed  strictly  against 
the  debtor.  Ram  Dass  Gossamee  v.  Prosonomoye 
DossEE       ....  16  W.  R.  297 

42. Discretion         of 

Court.  In  a  suit  brought  to  recover  the  principal 
and  interest  due  upon  a  wTitten  security  given  for 
the  payment  of  the  principal  money  on  a  da}-  speci- 
fied, with  interest  at  a  stipulated  rate  up  to  such 
day,  the  Court  may,  in  its  discretion,  award  interest 
on  the  principal  sum  from  due  date  at  such  rate  as  it 
thinks  fit,  and  is  not  bound  to  award  such  interest  at 
the  stipulated  rate.  The  principle  laid  down  in 
Cooke  v.  Fowler,  L.  R.  7  H.  L.  27,  followed.  Deen 
Doyal  Lall  v.  Het  Narayan  Sing 

I.  L.  R.  2  Calc.  41 

B.C.  Deen  Doyal  Lall  v.  Choa  Singh 

25  W.  R.  189 

43. Failure  of  for- 
mer suit  on  bond  for  want  of  jurisdiction.  Where 
in  a  previous  suit  on  a  bond,  which  suit  was  lost  oa 
account  of  want  of  jurisdiction,  the  plaintiff  sued 
for  a  specific  sum,  and  for  interest  as  from  a  certain 
date,  be  was  declared,  in  a  subsequent  suit  instituted 
by  him  on  the  same  bond,  entitled  to  interest  on  the 
bond  only  from  the  date  from  which  he  sued  for  it 
in  the  first  suit,  to  the  date  of  the  present  decree  of 
the  Judicial  Committee.  Naraix  Dass  v.  Instate 
OF  THE  ex-King  of  Delhi     .   10  W.  R.  P.  C.  55^ 

s.  o.  Lalla  Narain  Doss  v.  Estate  of  ex-Kino 
of  Delhi    ...  11  Moo.  I.  A.  277 

44,   Limitation     in 

suit  on  bond.  On  mortgage- bonds,  dated  1832,  the 
Court  allowed  interest  only  for  six  years,  following 
Vital  Mahie  v.  Daud  valad  Muhammad  Husen, 
6  Bom.  A.  C.  90,  and  Narayan  v.  Satvaji,  9  Bom. 
83.    Nakayan  Deshpande  v.  Ranoubai 

I.  L.  R.  5  Bom.  127 


45. 


Mortgage-bond 


— Agreed  rale  of  interest.  In  a  suit  on  a  mortgage- 
bond  the  plaintifEs  are  entitled  to  recover  the  agreed 
rate  of  interest  without  any  deduction.  Futtehma 
Beoum  v.  Mohammed  Ausur  I.  Ii.  R.  9  Calc.  390 


46. 


Measure  of  dam- 


ages.    A  suit  was  brought  in  1884,  upon  a  hypothe- 
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3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— confrf. 

(c)   CONTEACTS — COtUd, 

cation-bond  executed  in  April  1875,  in  which  the 
obligors  agreed  to  repay  the  amount  borrowed  with 
interest  at  Rl-8  per  cent,  per  mensem  in  June  of 
the  same  year.  There  was  no  provision  as  to  pay- 
ment of  interest  after  due  date.  The  bond  specified 
certain  property  as  belonging  to  the  obligors  and 
contained  the  follo^v^ng  provision  :  "  Our  rights 
and  property  in  the  aforesaid  talukh  Rajapur  shall 
remain  pledged  and  hypothecated  for  this  debt." 
Interest  was  claimed  in  the  suit  at  the  rate  of  Rl-8 
per  cent,  per  mensem  as  well  for  the  period  after  as 
for  the  period  before  the  due  date  of  the  bond.  Held^ 
that,  although  cases  might  arise  in  which  a  jury  or  a 
Judge  might  refuse  to  give  a  plaintifE  any  interest, 
i.e.,  damages,  jiost  diem,  at  all,  the  circumstances 
would  have  to  be  of  a  very  exceptional  character  as, 
for  example,  where  the  interest  contracted  to  be 
paid  before  due  date  was  exorbitant  and  extor- 
tionate. Cooke  V.  Fouler,  L.  R.  7  H.  L.  27,  referred 
to.  Held,  that,  in  determining  the  amount  of 
damages,  the  question  whether  the  plaintiff  has 
unnecessarily  delayed  bringing  his  suit,  and  so 
allowed  his  claim  to  mount  up  to  a  sum  far  in  excess 
of  the  principal  money  originally  advanced,  may  be 
taken  into  consideration  as  a  reason  for  not  making 
the  original  rate  of  interest  the  basis  on  which  to 
assess  such  damages.  Juala  Prasad  v.  Khuman 
Singh,  I.  L.  R.  2  All.  617,  referred  to.  The 
principle  upon  which  the  obligee  of  the  bond  may 
recover  interest  after  due  date  does  not  rest  upon 
any  implied  contract  by  the  obligor  to  pay  such  in- 
terest, but  proceeds  upon  the  breach  of  contract 
which  has  taken  place  by  reason  of  the  non-pay- 
ment on  due  date,  and  the  reasonable  amount  to 
which  the  obligee  is  entitled  for  such  breach.  The 
decision  of  the  question  by  what  standard  the 
damages  should  be  measured  must  depend  in  each 
case  upon  its  special  circumstances.  Bishen 
Dayal  v.  Udit  Nabain       .     I.  L.  K.  8  AU.  486 


47. 


Interest      other- 


wise than  at  contract  rate.  Where  a  debtor  by  his 
bond  stipulated  to  pay  interest  at  12  per  cent,  per 
annum  up  to  the  time  fixed  for  payment,  but  the 
money  remained  unpaid  for  a  long  time,  the  High 
Court  refused  to  interfere  with  the  decree  of  the 
lower  Ccurt  awarding  plaintiff  interest  at  the  rate 
stipulated  for  up  to  the  time  fixed  for  payment, 
and  a  lower  rate  afterwards.  Gossain  Luchmee 
Naeain  Pooree  v.  Tekait  Het  Nabain  Singh 

18W.  11.322 


48. 


Power  of  Court 


to  alter  contract  as  regards  interest — Bond  payable 
by  instalments — Civil  Procedure  Code  {1859),  s.  194, 
{1877),  s.  210.  Neither  Act  VlII  of  1859,  s.  194, 
nor  Act  X  of  1877,  s.  210,  confers  any  author- 
ity on  the  Courts  to  relieve  a  contracting  party 
from  such  an  express  stipulation  in  a  bond  payable 
by  instalments,  as  to  the  consequence  of  default 
in  punctual  payment  of  the  instalments.     A  debt 

VOL.  n. 


UTTEREST— confi. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— co?»fei. 

^  (c)  Contracts — contd, 

being  presently  due,  an  agreement  to  pay  it  by  in- 
stalments, with  a  stipulation  that  on  default  the 
creditor  may  demand  immediate  payment  of  the 
whole  balance  due  with  interest  is  not  to  be  re- 
lieved against  inequity.  Such  a  stipulation  is  not 
in  the  nature  of  a  penalty,  inasmuch  as  its  object  is 
only  to  secure  payment  in  a  particular  manner. 
The  defendant  executed  to  the  plaintiff  a  bond  pay- 
able by  instalments,  and  expressly  stipulating  for 
the  payment  of  the  whole  amount  on  failure  to  pay 
any  instalment  on  the  day  fixed.  He  paid  the 
first  instalment,  but  made  default  in  paying  the 
second,  which  fell  due  on  the  3rd  August  1878. 
On  the  20th  August  plaintiff  sued  to  recover  the 
whole  balarce  due  on  the  bond.  Defendant  ad- 
mitted the  bond,  but  pleaded  tender  of  the  amount 
of  the  second  instalment  soon  after  the  due  date, 
and  prayed  for  payment  by  instalments  without  any 
interest.  The  first  Court  passed  a  decree  in  the 
plaintiff's  favour  for  the  amount  claimed  with 
costs,  but  ordered  defendant  to  pay  RlOO  and  the 
costs  at  once,  and  the  balance  by  yearly  instalments 
of  RlOO  each,  with  interest  at  6  per  cent,  till 
payment.  The  District  Judge  on  appeal  ai9firmed 
the  decree,  with  a  slight  variation  as  to  interest, 
which  he  directed  the  defendant  to  pay  on  overdue 
instalments  only.  Held,  by  the  High  Court,  on 
second  appeal,  that  neither  of  the  lower  Courts 
had  jurisdiction,  without  the  consent  of  the  parties, 
to  substitute,  for  the  contract  made  by  them,  terms 
which  the  Court  preferred.  Ragho  Govind 
Pabanjpe  v.  Dipchand      ,      I.  Ij.  R.  4  Bom.  98 


49. 


Power  of  Couri 


to  alter  rate  of  interest — Civil  Procedure  Code  Act 
{1859),  s.  194.  In  exercise  of  the  discretion  given 
by  s.  194  of  the  Code  of  Civil  Procedm:e  (Act 
VIII  of  1859),  the  Court  of  first  instance  in  a  suit 
on  a  mortgage-bond  gave  a  decree  to  the  plaintiff 
making  the  amount  awarded  payable  by  instal- 
ments, but  gave  no  interest  after  the  institution 
of  the  suit.  The  Appellate  Court  amended  the  de- 
cree by  awarding  interest  from  the  institution  of  the 
suit  at  six  per  cent,  per  annum,  the  rate  originally 
contracted  for  being  twenty-four  per  cent,  per  an- 
num. Held,  that,  although  the  stipulated  rate  was 
properly  awardable,  the  award  of  the  lower  rate 
was  not  illegal  or  beyond  the  competence  of  the 
Court  below,  with  whose  discretion  the  High  Court 
will  not  interfere.     Caevalho  v.  Nubbibt 

I.  Xi.  B.  3  Bom.  202 

But  see  Jafbee  Begum  v.  Ahmed  Hossein  Khan 

1  Agra  270 


50. 


Exorbitant   rate 


— Discretion  of  Court  to  give  or  not  the  contract 
rate.  When  the  rate  of  interest  stipulated  for  in  a 
bond  is  exorbitant,  and  there  is  no  express  under- 
standing that  the  interest  is  to  continue  at  th©^ 
same  rate  after  the  expiration  of  the  period  fixedl 

8y 
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(c)    CONTBA-CTS — COUtd.  * 

or  repayment,  a  Court  need  not  assume  that  the 
parties  are  bound  by  contract  to  that  rate  after  such 
neriod.  Mahomed  Hossein  v.  Ttjqueeroodeen% 
^  15  W.  B.  284 

g]^    Discretion  ^  of 

Court  to  give  or  not  the  contract  rate.  Where  a 
party  borrowing  money  entered  into  a  bond  stipul- 
ating to  pay  R24  per  cent,  per  annum  as  interest 
until  the  whole  debt,  principal  and  interest^  was 
paid  off,  and  if  the  whole  was  not  paid  within  the 
time  mentioned,  that  the  bond  should  be  enforced  as 
a  registered  deed  -.—Held,  that  the  rate  of  interest 
was  not  a  question  of  discretion,  but  must  be  paid  at 
the  rate  stipulated.  Reasut  Hossein  v.  Jusmunt 
Roy        .         .         .         .         .      15  W.  K.  396 

52.  ^ Compound     in- 

teresir— Contract  rate — Penalty.  Where  a  stipula- 
tion for  compound  interest  is  included  in  a  contract, 
the  compound  interest  is  not  a  penalty,  but  a  mat- 
ter of  contra  t,  and  a  Court  enforcing  the  contract 
in  a  decree  should  give  the  compound  interest  also. 
Land  Mortgage  Bank  of  India  v.  Radha  Krish- 
na Dutt     25W.R.323 

53^  — . Mortgage-bond 

Compound  interest  from  co-sharer  enforcing  pre- 
emption. B  stipulated  in  the  instrument  of  mort- 
gage to  pay  the  interest  annually,  and  in  case  of 
default  to  pay  compound  interest.  The  mortgage 
was  afterwards  foreclosed,  and  A,  the  mortgage, 
sued  for  and  obtained  possession.  S,  a  co-sharer, 
sued  for  and  was  held  entitled  to  pre-emption  in 
respect  of  a  share  in  the  property.  Held,  per 
Stuart,  C.J.,  Spankie,  J.,  and  Straight,  J.,  that, 
inasmuch  as  B  would  have  been  obliged  to  pay  com- 
pound interest  had  he  desired  to  redeem  the  mort- 
gaged property,  A  was  entitled  to  receive  from  8 
compound  interest  up  to  the  date  of  foreclosure, 
Alu  Prasad  v.  Sukhan        .    I.  L.  R.  3  All,  610 

54.  — — Discretion      of 

Court — Reasonable  rate  of  interest.  Q  gave  B  a 
bond  for  the  payment  of  certain  money  Avithin  a  cer- 
tain time,  with  interest  at  the  rate  of  If  per  cent, 
per  mensem,  in  which  he  agreed  that,  in  case  of  de- 
fault, the  obligee  ' '  should  be  at  liberty  to  recover 
the  principal  money  and  interest  from  his  person 
and  property  ' '  and  mortgaged  ' '  his  four-anna 
share  in  mouzah  K  until  payment  of  the  principal 
money  and  interest."  ^eW,  that  the  bond  con- 
tained an  express  contract  for  the  payment  of  in- 
,  terest  after  due  date  at  the  rate  of  If  per  cent,  per 
mensem,  and  that  such  contract  was  enforceable. 
Semble  :  That,  where  there  is  no  express  agreement 
fixing  the  rate  of  interest  to  be  paid  after  the  date 
a  bond  becomes  due,  an  agreement  to  pay  at  the 
rate  of  interest  agreed  to  be  paid  before  such  date 
cannot  be  implied,  but  the  Court  must  determine 
what  would  be  a  reasonable  rate  to  allow.  In  such 
a  case  the  rate  agreed  to  be  paid  before  such  date 


INTEREST— cowid. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— contd, 

(c)  Contracts — corUd. 

may  ordinarily  be  regarded  as  the  rate  to  be  allowed 
after  such  date,  provided  that  the  rate  agreed  to  be 
paid  before  such  date  is  not  excessive.  Baldeo 
Panday  v.  Gokul  Rat         .     I.  Ii.  R.  1  All.  603 


55. 


—   Damages.     Held, 


where  a  bond  for  the  payment  of  certain  money 
^vithin  a  certain  time  did  not  contain  any  agree- 
ment fixing  the  rate  of  interest  to  be  paid  after 
the  date  it  became  due,  that  the  question  as  to  the 
amount  of  interest  to  be  allowed  after  that  date 
should  be  treated  as  one  of  damages,  and  that, 
having  regard  to  the  length  of  time  that  had  elapsed 
since  the  bond  ran  out  (February  1870)  to  the  date 
on  which  the  suit  thereon  was  instituted  (26th 
November  1878),  interest  at  the  rate  of  8  annas  per 
cent,  per  mensem  was  an  equitable  rate  to  allow 
after  the  date  the  bond  became  due.  Held,  also, 
that  but  for  the  plaintiff's  laches  the  rate  agreed  by 
the  defendant  to  be  paid  under  the  bond  (one  rupee 
per  cent,  per  mensem)  was  a  reasonable  basis  oa 
which  to  estimate  the  subsequent  damages.  Juala 
Prasad  v.  Khuman  Singh     .   I.  L.  R.  2  All.  617 


56. 


Excessive       in- 


terest. Upon  a  contract  for  the  payment,  on  a  day 
certain,  of  money  borrowed  with  interest  at  a  cer- 
tain rate  down  to  that  day,  further  contract  for  the 
continuance  of  the  same  rate  of  interest  after  that 
day  until  actual  payment  is  not  to  be  implied. 
When,  therefore,  the  agreed  rate  of  interest  is 
excessive  and  extraordinary,  the  Court  will  reduce 
the  rate  to  tr  reasonable  amount.  Nanchund 
Hansbaj  v.  Bapu  Rustambhai 

I.  Ii.  R.  3  Bom.  131 

57.  Covenant  to  pay 

at  a  certain  rate — Obligation  of  Court  to  give  sti- 
pulated interest.  In  a  deed  of  mortgage,  dat^d  in 
July  1870,  the  mortgagors  covenanted,  among 
other  things,  as  follows  :  ' '  That  having  repaid  the 
principal  amount  in  the  course  of  three  years,  we 
shall  take  back  this  bond,  and  we  shall  continue  to 
pay  annually  interest  on  the  said  amount  at  the 
rate  of  Bl-2  per  cent,  per  mensem  ;  that  should  we 
in  any  year  fail  to  pay  the  amount  of  interest,  it 
shall,  at  the  close  of  the  year,  be  consolidated  with 
the  printfipal  amount,  and  we  shall  pay  compound 

interest  at  Rl-2  per  cent,  per  mensem 

that,  in  the  event  of  non-payment  of  the  principal 
and  interest  on  the  expiration  of  the  appointed 
time,  the  mortgagee  shall  be  at  liberty  to 
recover  from  us  the  whole  amount  due  to  him  with 
interest  by  means  of  a  law-suit."  Held,  that  the 
terms  of  the  bond  amounted  to  a  covenant  to  pay 
interest  at  the  stipulated  rate  after  the  period  of 
three  years,  so  long  as  the  principal  remained  due  ; 
that  the  bond  containing  an  express  covenant  for 
the  payment  of  interest  at  that  rate,  the  interest 
was  not  affected  by  the  considerations  of  the  rea- 
sonableness or  otherwise  of  the  rate  ;  and  that  the 
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mortgagee  was  therefore  entitled  to  interest  up  to 
the  date  of  the  decree  at  the  rate  of  Rl-2  per 
mensem.  Buldeo  Panday  v.  Gokal  Eai,  I.  L.  R. 
1  All.  603,  referred  to.  Chhab  Nath  v.  Kamta 
Prasad       .         .         .  I.  L.  R.  7  All.  333 


58. 


Bond — Interest 


post  diem — Non-payment  of  principal  and  interest 
at  agreed  date.  Interest  as  interest  cannot  be 
allowed  on  money  lent  on  a  hypothecation-bond, 
or  on  a  deed  of  conditional  sale,  unless  it  appears 
from  the  bond  or  deed  that  it  was  intended  by  the 
parties  that  interest  should  be  payable,  and  then 
only  for  the  period  during  which  it  so  appears  that 
it  was  so  intended.  Where  no  such  intention 
appears,  interest  can  be  given  only  by  way  of 
damages.  Cook  v.  Fowler,  L.  R.  7  H.  L.,  27  re- 
ferred to.    Mansab  Ali  v.  Gtjlab  Chand 

I.  Ij.  R.  10  All.  85 


59- 


Civil 


Proce- 


dure Code,  s.  209 — Stipulated  interest — Interest 
after  filing  plaint.  A  creditor  having  stipulated 
for  interest  at  a  certain  rate  is  entitled  to  a  decree 
ior  interest  at  that  rate  up  to  the  date  of  decree. 
Mangniram  Marwari  v.  Dhowtal  Roy,  I.  L.  R, 
12  Calc.  569,  dissented  from.  Ramachandra  v. 
Devtj         .         .         .         I.  L.  R.  12  Mad.  485 


60. 


Bond — Interest 


post  diem — Damages  for  non-payment  on  due  date. 
A  contract  to  pay  interest  post  diem  on  a  mortgage 
ought  not  to  be  implied  when  the  parties  to  the 
written  contract  have  not  expressed  therein  any 
such  intention.  This  is  particularly  the  case  where 
the  written  contract  does  in  clear  terms  provide  for 
the  payment  of  interest  and  compound  interest 
during  the  term  of  the  mortgage.  Narain  Lai  v. 
Chajmal  Das,  unreported,  followed.  Chhah  Nath 
V.  Kamta  Prasad,  I.  L.  R.  7  All.  333  ;  Baldeo 
Pandey  v.  Gokal  Rai,  I.  L.  R.  1  All.  673,  referred 
to  ;  and  Co6k  v.  Fowler,  L.  R.  7  H.  L.  27.  Bhag- 
WANT  Singh  v.  Daryao  Singh 

I.  L.  R.  11  All.  416 


61. 


Mortgage-bond 


— Interest  post  diem — Damages — Bond.  Interest 
post  diem  on  a  mortgage-bond  for  a  term  certain 
and  containing  no  express  provision  as  to  the  pay- 
ment of  post  diem  interest  is  nothing  else  than 
damages  for  the  breach  of  a  contract.  Such 
interest  cannot  be  regarded  as  a  mere  continuance 
of  the  ad  diem  interest  due  on  the  mortgage- bond, 
and,  as  such,  as  forming  an  integral  part  of  the 
mortgage-debt,  nor  even  as  resembling  such 
interest  and  forming  a  "  charge  "  upon  the  pro- 
perty, though  nominally  damages.  In  respect 
of  post  diem  interest  given  by  way  of  damages, 
no  distinction  is  to  be  drawn  between  simple  bonds 
and  mortgage- bonds.  Mansah  Ali  v.  Gulah  Chand, 
I.  L.  R.  10  All.  85,  and  Bhagwant  Singh  v.  Dar- 
yao Singh,  I.  L.  R.  11  All.  416,  followed.     Cook 


INTEREST— co»<<Z. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATE D  TIME  HAS  EXPIRED— confi. 

(c)  Contracts — contd. 

V.  Fowler,  L.  R.  7  H.  L.  27  ;  Bishen  Dayal  v. 
Vdit  Narain,  I.  L.  R.  8  All.  486  ;  and  Rajpati 
Singh  V.  Kesh  Narain  Singh,  All.  Weekly  Notes 
(1890),  149,  referred  to.  Niwas  Ram  Pande  v. 
U3WT  Narain  Misr       .         I.  L.  R.  13  AIL  330 

62.  Mortgage-bond — 

Interest  at  rate  stated  in  bond — Discretion  of 
the  Court — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  209— Transfer  of  Property  Act,  s.  86. 
The  terms  of  s.  86  of  the  Transfer  of  Property  Act 
exclude  the  discretion  conferred  on  the  Court  by 
s.  209  of  the  Civil  Procedure  Code  in  cases  coming 
under  the  Transfer  of  Property  Act.  Mangniram 
Marwari  v.  Dhowtal  Roy,  I.  L.  R.12  Calc.  659, 
distinguished.  Mangniram  Marwari  v.  Rajpati 
Koeri,  I.  L.  R.  20  Calc.  366  note,  approved.  S.  86 
of  the  Transfer  of  Property  Act  binds  the  Court  to 
give  a  decree  at  the  rate  of  interest  provided  by  the 
mortgage  if  it  be  a  rate  to  which  no  valid  legal 
objection  can  be  taken  ;  that  interest  must  be  so 
computed  down  to  the  day  fixed  by  the  Court,  ac- 
cording to  the  terms  of  the  second  paragraph  of  the 
section,  that  is  the  day  being  one  within  six  months 
from  declaring  in  Court  the  amount  due.  The 
amount  to  be  declared  due  is  the  amount  due  for 
principal  and  interest  on  the  mortgage,  including 
interest  at  the  rate  provided  by  the  mortgage-deed, 
up  to  the  day  so  fixed  ;  it  is  the  same  whether  it  be 
ascertained  on  an  account  being  taken  by  the  order 
of  the  Court,  or  be  ascertained  by  the  Court  itself. 
SuRYA  Narain  Singh  v.  Jogendra  Narain  Roy 
Chowdhury      .         .        I.  L.  R.  20  Calc.  360 

Mangniram  Marwari  v.  Rajpati  Koeri 

I.  L.  R.  20  Calc.  366  note 


63. 


Transfer 


of 


Property  Act  {IV  of  1882),  s.  86 — Mortgage  decree 
— Contract  rate — Subsequent  interest — Ciml  Pro- 
cedure Code  {Act  XIV  of  1882),  s.  209.  When 
a  decree  for  sale  is  passed  in  a  mortgage  suit, 
interest  at  the  contract  rate  should  be  decreed  for 
the  period  allowed  for  payment  by  the  mortgagor, 
and  subsequent  interest  should  be  decreed  at  six 
per  cent.  only.  Subbaraya  Ravuthaminda 
Nainar  v.  Ponnfsami  Nadar 

I.  L.  R.  21  Mad.  364 


64. 


Interest 


Act 


{XXXII  of  1839) — Interest  on  mortgage-money 
—Transfer  of  Property  Act  {IV  of  1882),  s.  88— 
Charge  on  mortgaged  property.  The  Court  has 
power  under  the  Interest  Act  (XXXII  of  1839)  to 
give  interest  on  mortgage-money,  as  it  is  money 
payable  at  a  certain  time  and  under  a  written 
instrument ;  and  the  terms  of  s.  88  of  the  Transfer 
of  Property  Act  make  such  interest  recoverable 
or  payable  out  of  the  mortgaged  property.  The 
interest  on  the  mortgage  is  not  necessarily  only 
the  interest  which  the  parties  stipulated  by  the 
mortgage-deed    should    be    paid,  but  would  also 

8  Y  2 
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INTERE  ST— contd. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— contd. 

(c)  Contracts— confe?. 

include  interest  which  under  the  law  is  payable, 
e.g.,  interest  after  the  due  date  of  the  mortgage, 
where  there  is  no  stipulation  for  interest  after  the 
due  date.  Bikramjit  Tewari  v.  Durga  Dyal 
Tewari     .        .         .        I.  Ii.  B.  21  Cale.  274 


65. 


Construction    of 


mortgage— Compound  interest — Relative  rights  of 
first  and  second  mortgagees  of  the  same  property — 
Mortgage-decree  giving  terms  of  redemption  of  the 
first  hy  the  second.  There  being  a  first  and  a  second 
mortgage  of  the  same  property,  a  mortgage-decree 
(that  upon  the  first  by  consent)  was  obtained  by 
each  mortgagee  respectively,  neither  of  them  being  a 
party  to  the  decree  obtained  by  the  other.  In  the 
first  mortgage  it  was  agreed  that,  on  default  by  the 
mortgagor,  interest  at  12  per  cent,  should  be  paid 
on  the  principal  and  interest  taken  together,  the 
latter  being  calculated  with  annual  rests.  At  a 
judicial  sale  under  the  decree  obtained  by  the  first 
mortgagee,  he  became  the  purchaser  of  the  greater 
part '  of  the  property.  In  this  suit,  which  was 
brought  by  the  first  mortgagee's  heir  now  represent- 
ing him  againft  the  second  mortgagee,  making  the 
mortgagors  parties  for  a  declaration  of  his  rights, 
it  was  decided  that  the  second  mortgagee  was  en- 
titled to  redeem  the  first  mortgage.  But  the 
Appellate  Court,  referring  to  the  consent  decree 
having  given  simple  interest  only,  made  this  the 
basis  of  an  interterence  that  compound  interest 
must  now  be  disallowed.  Held,  that  this  was  not 
the  right  inference,  and  compound  interest  was 
allowed  according  to  the  terms  of  the  mortgage. 
Ganqa  Pershad  Sahu  v.  Land  Mortgage  Bank 

I.  Ii.  R.  21  Calc.  366 
Ii.  B.  21 1.  A. 


66. 


Interest 


Act 


{XXXII  of  1839) — Mortgage — Interest  post  diem 
-n-Transfer  of  Property  Act  {IV  of  1882),  s.  88— 
Charge.  The  plaintiff  sued  in  December  1891  upon 
a  registered  mortgage,  dated  1875,  in  which  it  was 
provided  that  interest  should  be  paid  at  the  rate 
J  therein  mentioned,  and  that  the  principal  should  be 
repaid  on  10th  April  1880,  but  in  which  there  was 
no  provision  for  payment  of  interest  post  diem. 
Held,  that  interest  post  diem  should  be  awarded 
under  the  Interest  Act,  1839,  at  a  reasonable  rate. 
Semhle  :  The  amount  so  awarded  would  constitute 
a  charge  on  the  mortgage  premises.  Rama  REoni 
V.  Appaji  Reddi  .  .  L  Ii.  B.  18  Mad.  248 
KLristna  Reddi  v.  VARADARAJm.u  Reddi 

I.  L.  R.  18  Mad.  338  note 


67. 


Mortgage — In- 


terest post  diem — Transfer  of  Property  Act,  s.  88. 
Where  the  instrument  sued  on  a  mortgage  hypo- 
thecating an  interest  in  land  did  not  provide 
for  interest  post  diem :  Held,  that  any  claim  in 
the  nature  of  a  claim  for  such  interest  could 
be  allowed  by  way  of  damages  only,  and  was  not  a 


INTEREST— cori^. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— contd. 

(c)  Contracts — contd. 

charge  on  the  land.  In  the  present  case  the  claim 
was  barred  by  lapse  of  time.  Badi  Bibi  Sahibal 
V.  Sami  Pillai      .         .        I.  L.  B.  18  Mad.  25T 

Thayar  Ammal  v.  Lakhshmi  Ammal 

I.  L.  B.  18  Mad.  331 


68. 


Interest  post  diem 


— Mortgage.  A  mortgagee  is  entitled  to  interest 
post  diem,  if  there  is  nothing  in  the  document  to- 
indicate  that  the  parties  did  not  intend  that  interest 
should  be  paid  after  the  due  date.  Nityananda 
Patnayudu  v.  Radha  Cherana  Deo 

I.  Ii.  B.  20  Mad.  371 


69. 


Interest     Act 


{XXXII  of  1829) — Suit  for  money  payable  under 
an  oral  contract — Contract  Act  {IX  of  1872),  s.  73. 
The  plaintiff  sued  to  recover  a  sum  of  money  due 
to  her  on  an  oral  contract  together  with  interest. 
No  agreement  or  usage  giving  a  right  to  interest  was 
alleged,  and  no  \mtten  demand  and  notice  had  been 
given  under  the  Interest  Act.  Held,  that  the 
plaintiff  was  not  entitled  to  interest.  Kamalammal 
V.  Peeru  Meera  Lewai  Rowthen 

L  Ii.  R.  20  Mad.  481 


70. 


Interest        post 


diem— Interest  Act  {XXXII  of  1839)— Transfer 
of  Property  Act  {IV  of  1882),  ss.  88  and  89- 
Interest  on  tnortgage-money — Charge  on  mortgaged 
property.  When  in  a  suit  for  sale  under  ss.  88  and 
89  of  Act  IV  of  1882  a  Court  allows,  under  Act 
XXXII  of  1339,  interest  post  diem,  its  decree,  so  far 
as  such  post  diem  interest  is  concerned,  is  not  a  de- 
cree for  sale  under  s.  88,  but  is  a  decree  for  money 
which  can  be  executed  in  the  manner  provided  for 
the  execution  of  simple  money  decrees.  Bikramjit 
Tttoari  v.  Durga  Dyal  Tewari,  I.  L.  R.  21  CcUc» 
274,  dissented  from.  Narindra  Bahadur  Pal  v. 
Khadim  HusAiN     .         .       I.  L.  B.  17  AIL  581 


71. 


Suit     by     moti» 


gagee  on  mortgage — Rate  of  interest  up  to  decree 
—Transfer  of  Property  Act  {IV  of  1882),  ss.  86 
and  88.  In  a  suit  by  a  mortgagee  to  recover  the 
money  due  on  his  mortgage,  the  plaintiff  is  entitled 
to  interest  at  the  rate  specified  in  the  mortgage-deed 
up  to  date  of  decree,  and  a  Civil  Court  has  no  dis- 
cretion to  refuse  to  award  such  interest.  Chatub- 
BHAi  Karsan  v.  Harbhamji  Harisanoji 

I.  L.  B.  20  Bom.  744 


72. 


Interest      post 


diem — Damages — Charge  on  the  property — Trans- 
fer of  Property  Act,  ss.  88  and  89 — Construction  of 
mortgage.  The  use  of  the  term  siidi  (bearing  inter- 
est) in  a  mortgage-deed  held  not  to  imply  a  covenant 
to  pay  a  post  diem  interest,  there  being  a  specific 
agreement  to  repay  the  mortgage-debt,  principal  and 
interest,  in  seven  years.  Where  in  a  suit  u^K)n  a 
mortgage-bond  post  diem  interest  is  decreed  as  dam- 
ages,  the    payment   of    such   damages   does    not 
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INTEEEST— conid. 

3.  OMISSION   TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— con^^;. 

(c)  Contracts — corM. 

constitute  a  charge  upon  the  mortgaged  projjerty. 
Narindra  Bahadur  Pal  v.  Khadim  Husain,  I.  L.  R. 
17  All.  581  i  referred  to.  Rikhi  Ram  v.  Seo  Parshan 
Ram        .         .         .         .     I.  L.  R.  18  All.  316 


73. 


Suit      on    mort- 


tgage — Covenant  to  fay  interest — Interest  post  diem. 
In  a  suit  on  a  mortgage  it  appeared  that  the 
•instrument  sued  on  was  executed  to  secure  a  sum 
of  money  arrived  a^  by  calculating  interest  on  sums 
previously  due  by  the  mortgagors,  and  it  was  ex- 
pressed to  be  for  securing  the  payment  of  that  prin- 
cipal together  with  interest  as  it  might  accrue 
^annually.  There  was  also  a  provision  for  compound 
interest.  The  principal  was  payable  on  the  14th 
July  1886,  and  there  was  no  express  stipulation 
to  pay  interest  after  that  date.  Heldy  that  the  mort- 
gagees were  entitled  to  interest  for  the  subsequent 
period.  Pedda  Subbaraya  Chetti  v.  Ganga 
Razultjngaru     .         .        I.  L.  B.  20  Mad.  148 


74. 


Post     diem     in- 


terest— Damages — Continuing  breach  of  contract — 
Construction  of  mortgage-bond — Limitation  Act 
{XV  of  1877),  Sch.  II,  Arts.  115  and  116.  No  pay- 
ment had  been  made  on  an  agreement  contained  in  a 
mortgage-deed  for  payment  of  the  principal  within  a 
year  and  interest  thereon  at  a  stated  rate.  The  deed 
provided  that  the  borrower  would  not  transfer  the 
mortgaged  property  until  payment  in  full  of  the 
amount  due  for  principal  and  interest,  and  that  any 
money  paid  should  be  first  credited  to  the  latter. 
In  a  suit  brought  more  than  seven  years  after  the 
date  fixed  for  payment,  the  Courts  below  gave  efiEect 
to  the  defence  that  the  creditor  had  no  right  under 
the  contract  to  interest  at  the  rate  specified  therein 
for  the  period  after  that  date  ;  and  that  limitation 
barred  recovery  of  money  by  way  of  damages  for  a 
breach  of  the  contract.  Held,  that  the  Courts  below 
had  erred  as  to  the  effect  of  the  contract,  and  that 
there  had  been  a  failure  to  regard  the  intention 
shown  by  the  conditions  in  the  mortgage-deed  above 
mentioned,  the  High  Court  appearing  to  have  acted 
on  a  fixed  rule  of  construction,  laid  down  for  tran- 
•sactions  of  this  kind,  instead  of  arriving  at  the 
meaning  of  the  deed  by  an  examination  of  its 
terms.  By  the  true  construction  of  the  contract 
when  the  whole  of  it  was  considered,  the  creditor 
was  entitled  to  payment  of  the  principal  with 
interest  at  the  rate  stated  in  the  deed  for  the  entire 
period  of  non-payment.  This  should  be  down  to  the 
date  of  the  decree  of  the  first  Covirt.  In  the  decree 
should  be  added  interest  from  its  date  till  payment  at 
six  per  cent,  per  annum.  Even  supposing  the  con- 
struction put  by  the  Courts  below  to  have  been 
correct,  the  creditor  still  might  have  recovered 
fiix  years'  arrears  of  interest  by  way  of  damages 
notwithstanding  limitation.  There  had  been  a 
breach  of  contract  daily  while  the  principal  remained 
unpaid  and  unbarred  by  time.  The  judgment  of 
the  Full  Bench  in  Narindra  Bahadur  Pal  v.  Khadim 


INTERE  ST— co»^. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— contd. 

(c)  Contracts — contd. 

Husain,  I.  L.  R.  17  All.  581,  was  not  approved  ;  as 
it  disregarded  conditions  in  the  mortgage-deed 
(which  in  that  case  resembled  the  present  deed) 
indicating  the  intention  of  the  parties  to  it. 
Mathura  Das  v.  Narindar  Bahadur 

I.  li.  R.  19  All.  39 

Ii.  B.  24  I.  A.  138 

1  C.  W.  N.  52 


75. 


Construction    of 


a  Contract  in  a  mortgage-deed  as  to  interest.  A 
deed  of  mortgage  stipulated  in  general  terms  that 
interest  was  to  run  upon  the  principal  sums  ad- 
vanced, without  any  limitation  as  to  the  period  of  its 
currency ;  and  also  stipulated  that  in  default  of 
punctual  payment  at  the  end  of  each  year,  the 
mortgagees  were  to  be  at  liberty  to  treat  unpaid 
interest  as  principal,  and  to  recover  it  from  the  mort- 
gaged property.  According  to  the  tenor  of  the  deed, 
when  all  its  provisions  and  conditions  were  consi- 
dered, it  was  not  the  true  construction  that  the 
capital  sum  was  to  cease  to  bear  interest  at  the  con» 
tract  rate  upon  the  arrival  of  the  time  stipulated 
for  payment.  Mathura  Das  v.  Raja  Narindar 
Bahadur  Pal,  I.  L.  R.  19  All.  39  :  L.  R.  23,  I.  A. 
138,  referred  to  and  followed.  Bindesri  Naik  v. 
Ganga  Saran  Sahtt  .      I.  L.  R.  20  All.  171 

L.  R.  25  I.  A.  9 
2  C.  W.  N.  129 


76. 


Provision       in 


bond  for  annual  'payments  of  interest  and  repay- 
ment of  principal  sum  on  day  fixed.  A  bond,  which 
had  been  executed  in  December  1881,  contained  a 
stipulation  that  interest  should  be  paid  on  11th 
April  every  year,  and  that  the  principal  sum  bor- 
rowed should  be  repaid  in  December  1884.  Repay- 
ment not  having  been  so  made,  a  suit  was  brought 
in  December  1896  to  recover  the  principal  sum 
together  with  interest  up  to  the  date  of  plaint. 
Held,  that,  inasmuch  as  the  bond  contained  a  stipu- 
lation for  the  payment  of  interest  annually  and  there 
was  nothing  in  it  to  suggest  that  the  liability  should 
cease  on  the  day  upon  which  the  principal  was 
repayable,  interest  could  be  recovered.  Jivanna 
Pandithar  v.  Appalt;      .  I.  L.  R.  22  Mad.  339 


77. 


Transfer  of  Pro- 


perty  Act  {IV,  of  1882),  ss.  86,  88  and  89— 
Decree  for  sale  on  a  mx)rtgage — Interest  after  date 
fixed  for  payment — Civil  Procedure  Code,  1882, 
ss.  209  and  222.  In  a  suit  upon  a  mortgage  for  the 
sale  of  the  property  mortgaged,  the  Court  has  no 
power  to  allow  in  the  account  under  s.  86  of  the 
Transfer  of  Property  Act,  1882,  or  in  its  declaration 
under  that  section,  interest  for  a  period  beyond  the 
date  of  payment  which  has  to  be  fixed  within  six 
monthsfrom  the  date  of  the  decree.  Ss.  209  and  222 
of  the  Code  of  Civil  Procedure,  1882,  do  not  affect 
the  special  provisions  as  to  allowance  of  interest 
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rSTTEREST— <owfi. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— conftZ. 

(c)  Contracts — contd. 

contained  in  the  Transfer  of  Property  Act,  1882. 
Ajviolak  Ram  v.  Lachmi  Narain 

I.  L.  R.  19  AIL  174 

See  PiBBHF  Narain  Singh  v.  Ritp  Singh 

I.  L.  R.  20  AIL  397 


78. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  86— Mortgage  by  con- 
ditional sale — Interest  Act  {XXXII  of  1833) — 
Limitation  Act  {XV  of  1877),  Sch.  II,  Arts.  116 
and  132.  Held,  by  a  majority  of  the  Full  Bench 
(Maclean,  C.J.,  O'Kinealy,  J.,  and  Macpherson, 
J.),  that  when  a  mortgage-bond  contains  no  stipula- 
tion for  the  payment  of  interest  after  the  due  date, 
interest  is  payable  by  virtue  of  the  Interest  Act 
(XXXII  of  1839).  Art.  116  of  Sch.  II  to  the  Limi- 
tation Act  prescribes  the  period  of  limitation  in  such 
a  case,  and  therefore  only  six  years'  interest  after 
the  due  date  at  6  percent,  per  annum  is  recoverable. 
The  mortgagor  cannot  redeem  until  he  has  repaid 
the  principal  sum  with  such  interest  and  costs. 
Oudri  Koer  v.  Bhuhaneswari  Coomar  Singh,  I.  L.  R. 
19  Calc.  19,  approved.  Mathura  Das  v.  Narindar 
Bahadur,  L.  R.  19  All.  39  ;  L.  R.  23  I.  A.  138  ; 
Cook  V.  Fowler,  L.  R.  6  H.  L.  27  ;  and  Bikramjit 
Tewari  v.  Durga  Dyal  Tewari,  I.  L.  R.  21  Calc.  274, 
referred  to.  Held  (by  Trevelyan  and  Banerjee» 
J  J.),  that  the  interest  after  due  date  should  be 
regarded  as  interest  due  on  the  mortgage  within 
the  meaning  of  s.  86  of  the  Transfer  of  Property  Act 
(IV  of  1882) ;  and  that  being  so,  that  it  becomes  a 
charge  on  the  mortgaged  property,  and  the  period 
of  limitation  apphcable  to  the  claim  for  such  interest 
is  twelve  years  under  Art.  132  of  Sch.  II  to  the 
Limitation  Act  [XV  of  1877].  Moti  Singh  v. 
Ramohari  Singh  .         .     I.  L.  B.  24  Calc.  699 

1  C.  W.  N.  437 


79. 


Amount  secured 


by  mortgage-bond  with  interest  repayable  by  three 
instalments — W?iole  amount  to  become  due  on  failure 
to  pay  any  instalment — No  provision  for  post  diem 
interest.  By  a  registered  mortgage  bond  it  was 
stipulated  that  the  mortgage-debt  secured  thereby 
and  interest  thereon  at  one  per  cent,  per  annum 
should  be  repaid  by  three  annual  instalments,  the 
first  of  which  was  to  become  due  on  a  certain 
date  ;  and  it  was  provided  that,  if  default  should  be 
made  in  payment  of  any  instalment,  the  whole 
amount  secured  by  the  bond  should  at  once  become 
payable.  The  bond  contained  no  provision  for  the 
payment  of  post  diem  interest.  Default  having  been 
made,  the  mortgagee  sued  for  principal  and  for  post 
diem  interest.  Held,  that  the  covenant  must  bo 
construed  to  be  one  for  the  payment  of  interest  as 
long  as  the  principal  sum  was  improperly  withheld. 
Moti  Singh  v.  Ramohari  Singh,  I.  L.  R.  24  Calc.  699, 
considered.     Ghantayya  v.  Papayya 

I.  Ii.  B.  23  Mad.  534 


IN  TERE  ST— conf<?. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED  TIME  HAS  EXPIRED— confi. 


(c)  Contracts — contd. 


80. 


Interest  post  diem 


— Construction  of  bond — Damages.  On  the  construc- 
tion of  a  written  contract  to  repay  in  two  years 
from  its  date  money  with  interest  at  15  per  cent, 
to  be  paid  half-y^early,  arrears  of  interest  being 
added  half-yearly  to  the  principal,  the  Judicial 
Committee  concurred  with  the  High  Court  that 
there  was  no  contract  to  pay  interest  at  that  rate 
after  the  date  fixed  for  repayment.  Held,  that 
on  that  construction  the  creditor  would  be  entitled 
on  default  made  in  the  repayment  to  receive 
interest,  but  technically  as  damages  assessed  ;  and 
the  rate  prima  [facie  would  be  the  same  as  that 
provided  by  the  contract  during  the  two  years, 
although  there  is  no  rule  of  law  making  that 
rate  necessarily  the  measure  of  the  damages.  The 
compounding  the  interest  after  the  expiration  of 
the  two  years  was  disallowed,  and  an  account  was 
directed  on  the  basis  that  the  interest  post  diem 
should  be  simple  at  15  per  cent,  down  to  the  date  of 
the  plaint,  and  after  that  date  at  6  per  cent,  till  pay- 
ment.    Chajmal  Das  v.  Brij  Bhukan  Lal 

I.  L.  R.  17  AIL  511 
Ii.  R.  22  I.  A.  199 


81. 


Mortgage  —  In- 


terest on  mortgage-decree — Transfer  of  Property 
Act  {IV  of  1882),  ss.  86,  87,  88,  90,  94,  and  97— Civil 
Procedure  Code  {1882),  ss.  209,  222,  and  644, 
Sch.  IV,  forms  109  and  128 — Form  of  decree — 
Practice.  The  Court  has  power,  under  a  decree  in 
a  mortgage  suit  under  s.  86  of  the  Transfer  of  Pro- 
perty Act  (IV  of  1882),  to  allow  interest  subsequent 
to  the  date  of  decree  and  the  date  fixed  by  the  decree 
for  payment  until  realization.  Amolak  Ram  v. 
Lachmi  Narain,  I.  L.  R.  19  All.  114,  dissented 
from.     AcHALABALi.  Bose  v.  Sttrendra  Nath  Dey 

I.  L.  R.  24  Calc.  766 
1  C.  W.  N.  550 


82. 


Mortgage—^  Con- 


struction of  mortgage — Post  d$em  interest  where 
none  is  stipulated  for  in  the  deed.  Where  a  mort- 
gage-deed contained  a  covenant  for  payment  of  prin- 
cipal and  interest  at  a  fixed  rate  in  two  years  and 
further  covenants  not  to  transfer  the  mortgaged  pro- 
perty until  payment  of  principal  and  interest,  and 
also  on  failure  of  payment  of  interest  for  one  year  to 
treat  the  amount  after  the  lapse  of  that  year  as 
principal : — Held,  upon  the  construction  of  the  mort- 
gage-deed the  parties  intended,  that  if  the  principal 
were  not  paid  by  the  stipulated  date,  interest  should 
continue  to  run  at  the  rate  mentioned  in  the  deed, 
and  that  the  mortgagee  was  entitled  to  recover  the 
principal  with  interest  at  the  stipulated  rate  to  the 
date  of  the  decree  of  the  first  Court  and  at  the  rate 
'  of  6  per  cent,  thereafter.  Mathura  Das  v.  Narindar 
Bahadur  Pal,  I.  L.  R.  19  AU.  39  :  L.  R.  23 1.  A.  138, 
referred  to.  Sarala  Dasi  v.  Jogendra  Narayan 
Basu         .         .         .        I.  Ii.  R.  26  Calc.  24a 
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DIGEST  OF  CASES. 
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IN  T'EIiEBT—contd. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPmED—contd. 


(c)  Contracts — conid. 


83. 


Decree    for  sale 


on  a  mortgage — Interest  allowable  after  date  fixed 
by  decree  for  payment  of  the  mortgage-money.  In 
construing  a  decree  for  sale  upon  a  mortgage,  the 
terms  which  are  susceptible  of  being  construed  either 
as  allowing  interest  only  up  to  the  date  fixed  by  the 
decree  for  payment  of  the  mortgage-debt  or  aa 
allowing  interest  also  after  that  date  until  realiza- 
tion the  proper  construction,  to  make  the  decree  in 
accordance  with  law,  is  that  interest  is  allowed  up  to 
the  date  of  realization  and  not  merely  up  to  the  date 
fixed  by  the  decree  for  payment  of  the  mortgage- 
debt.  Amolak  Ram  v.  Lachmi  Narain,  I.  L.  B. 
19  AIL  174 ;  Nain  Dat  v.  Harihar  Dat,  Weekly 
Notes,  AIL  (1898)  57,  and  Maharaja  of  Bharatpur 
V.  Kanno  Dei,  Weekly  Notes,  AIL  (1898)  164,  as  to 
this  point  overruled.  Achalabala  Bose  v.  Surendra 
Nath  Day,  I.  L.  B.  24  Calc.  766,  and  Subbaraya 
Bavuthaminda  Nainar  v.  Pornusami  Nadar,  I.  L.  B. 
21  Mad.  364,  referred  to.  Bameswar  Koer  v. 
Mahomed  Mehdi  Hossein  Khan,  I.  L.  B.  26  Calc. 
39,  followed.  Bakar  Sajjad  v.  Udit  Narain 
Singh     .         ,         .         .      I.  L.  E.  21  All.  361 


84. 


Enforcement     of 


mortgage  made  before  Transfer  of  Property  Act- 
Bate  of  interest  from  date  of  suit  to  date  fixed  for 
realization — Civil  Procedure  Code  {Act  XIV  of 
1882),  s.  209— Transfer  of  Property  Act  {IV  of 
1882),  s.  86.  One  of  two  mortgages  bore  interest  at 
12  per  cent,  on  the  mortgage-debt  payable  with 
costs,  and  the  other  carried  simple  interest.  Pay- 
ments made  by  the  debtor  had  been  appropriated  by 
the  creditor  to  payment  of  the  interest  on  the  bond 
bearing  simple  interest,  while  the  compound  interest, 
on  the  other  hand,  had  been  left  to  accumulate. 
The  creditor  sued  the  representative  of  the  debtor, 
after  his  decease,  to  enforce  the  mortgage  bearing 
compound  interest.  The  Transfer  of  Property  Act, 
1882,  was  in  force  when  the  suit  was  instituted,  but 
not  when  the  relation  of  debtor  and  creditor  between 
the  parties  commenced.  Held,  assuming  that  a 
discretionary  power  to  a  Court  remained  under  s. 
209,  Civil  Procedure  Code,  to  decree  interest  to  run, 
at  less  than  the  contract  rate,  in  a  suit  commenced 
before  Act  IVof  1882  became  law,  still  the  best  guide 
to  discretion  in  this  case  was  to  be  found  in  s.  86 
of  that  Act,  which  required  the  Courts  to  decree 
mortgage-debts  with  interest  at  the  rate  pro  - 
vided  by  the  mortgagee  (if  to  that  rate  no  valid 
legal  objection  could  be  taken)  down  to  the  date 
fixed  for  realization.  Rameswar  Koer  v. 
Mahomed  Mehdi  Hossein  Khan 

I.  L.  R.  26  Calc.  89 

Ii.  B.  25  I.  A.  179 

2  O.  W.  N.  633 


85. 


Negotiable    In- 


struments  Act  {XXVI  of  1881),  ss.  79,  80— Interest 
on  promissory  note — No  mention  of  interest  or  rate 


INTEREST— confcf. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— coo/iZ. 

(c)  Contracts — cotUd. 

of  interest  in  instrument.  Certain  promissory  notes, 
on  which  a  suit  was  brought,  were  in  the  follomng 

terms  :  "  On  demand  we  promise  to  pay or 

order   the   sum   of    R  for    value   received.'* 

PlaintifEs  claimed  interest.  On  its  being  contended 
that  where  an  instrument  is  completely  silent  about 
interest,  s.  80  of  the  Negotiable  Instruments  Act, 
1881,  has  no  application,  and  no  interest  can  be 
allowed : — Held,  that  the  mercantile  usage  which 
would  have  enabled  the  Court  to  award  interest  on 
such  an  instruments  prior  to  the  passing  of  the 
Negotiable  Instruments  Act,  1881,  has  not  been 
abrogated  by  that  Act,  though  the  interest  that 
can  now  be  awarded  is  limited  by  s.  80  to  six  per 
cent.  S.  80  governs  alike  the  case  in  which  interest, 
but  no  rate  of  interest,  is  mentioned  in  the  instru- 
ment, and  that  in  which  interest  is  not  mentioned. 
In  the  case  of  a  note  payable  on  demand,  the 
date  of  the  demand,  and  not  that  of  making  the 
note,  is  the  date  from  which  interest  must  be  taken 
to  run.     Best  v.  Mahammad  Sait 

I.  L.  R.  23  Mad.  18 


86. 


A  cknowledgment 


to  prevent  debt  being  barred — Bate  of  interest  from 
date  of  acknowledgment.  In  reference  to  a  debt 
carrying  interest  at  a  certain  rate,  the  debtor 
gave  to  the  creditor,  on  the  approach  of  the  date 
when  the  debt  would  have  been  barred  by  limita- 
tion, an  acknowledgment  to  prevent  that  from  occur- 
ring. Held,  that  the  acknowledgment,  being  intend- 
ed only  for  the  purpose  of  eluding  the  law  of  limita- 
tion, had  not,  by  any  novation  of  the  contract,  given 
to  the  creditor  a  right,  in  the  absence  of  special 
stipulation  to  the  contrary,  to  claim  interest  at  a  rate 
higher  than  that  which  the  debt  had  borne  down  to 
the  date  when  the  acknowledgment  was  made. 
Tanjore  Ramachandra  Rati  v.  Vellyanadan 
PoNNUSAMi  .        .      I.  Ii.  R.  14  Mad.  258 

I..  R.  18  I.  A.  37 


87. 


Negotiable    In- 


strument  Act  {XXVI  of  1881),  s.  80— Act  No. 
XXVIII  of  1855  { Usury  Laws  Bepeal  Act)— Interest 
— Bate  of  interest — Hundis  silent  as  to  interest — 
Collateral  contemporaneous  agreement  fixing  rate. 
In  a  suit  on  certain'  hundis  which  were  silent  as  to 
interest,  but  as  to  which  there  was  a  collateral 
wTitten  agreement  that  they  should  bear  interest 
at  30  per  cent,  per  annum  ;  and  it  was  found  that 
this  mode  of  dealing  with  interest  by  a  collateral 
agreement  and  not  on  the  face  of  the  hundis  was 
in  accordance  with  the  custom  prevailing  in  the 
district,  and  among! the  class  affected  by  the 
suit  :—Held,  that  by  Act  XXVIII  of  1856,  interest 
was  recoverable  at  the  rate  agreed  upon  by  the 
parties,  and  s.  80  of  the  Negotiable  Instruments 
Act  (XXVI  of  1881)  was  not  applicable.  ITiat 
section  purports  to  confer  a  right  to  interest  not 
to  take  away  such  a  right  otherwise  existing,  not 
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INTBIiEST—cmtd. 

3.  OMISSION  TO  STIPULATE  FOR,  OR  STIP- 
ULATED TIME  HAS  EXPIRED— concZd. 

(c)  Contracts — concld. 

todepriveaplaintiff  of  aright  to  interest  which  he 
has  acquired  by  contract.  Ghanshiam  Lalji  v. 
Ram  Narain  (1906)  .        I.  L.  R.  29  All.  33 

Ii.  R.  34  L  A.  6 


4.  STIPULATIONS   AMOUNTING   OR    NOT 
TO  PENALTIES. 

Stipulation    for      increased 


interest— ^c<  XXVIII  of  1855,  s,  2— Penalty. 
S.  2  of  Act  XXVIII  of  1856  is  the  law  applicable  to 
suits  on  contracts,  whereby  interest  is  recoverable, 
and  it  applies  to  such  contracts  indiscriminately  of 
the  creed  of  the  contracting  parties.  Where  it  was 
stipulated  in  a  bond  that,  on  default  of  the  payment 
of  the  principal  amount  together  with  interest  at  the 
rate  of  If  per  cent,  per  mensem  within  a  certain 
period,  interest  should  be  payable  at  the  rate  of  6  J 
per  cent,  per  mensem  from  the  date  of  the  execution 
of  the  bond,  and  that,  on  default  of  payment  of  such 
interest  at  the  end  of  any  six  months,  compound 
interest  should  be  payable  at  the  rate  of  12^  per 
cent,  per  mensem,  the  Court,  treating  the  rate  of 
interest  agreed  to  be  paid  on  default  as  intended  as  a 
penalty,  came  to  the  conclusion  that  the  rate  was 
80  high  that  it  would  not  be  equitable  to  enforce 
the  penalty,  and  therefore  decreed  the  principal 
amount  claimed  with  interest  at  the  rate  of  If 
per  cent,  per  mensem.  Lachman  Sinoh  v.  Pirbhu 
Lall  .  .  .  eW.  W.  358 


2. 


Default    in    pay. 


ment^Act  XXVIII  of  1855— Penalty.  Where  a 
promissory  note  stipulated  that,  in  default  of  pay- 
ment of  principal  within  three  months  after  date, 
interest  should  run  at  the  rate  of  75  per  cent,  per 
annum,  the  increased  rate  was  held  to  be  a  penalty 
and  relieved  against  on  payment  of  interest  at  9 
per  cent,  per  annum,  notwithstanding  Act  XXVIII 
of  1855.  Motoji  Ratanji  v.  Husen,  6  Bom.  A.  C.  8, 
followed,  and  Arulu  Mastry  v.  Wakuthu,  2  Mad. 
205 y  and  Brojo  Kissore  Roy  v.  Madhuh,  17  W.  R. 
37 Sy  dissented  from.  Pava  Nagaji  t'.  Govind 
Ramji       .....     10  Bom.  382 


8. 


Usury — Act 


XXVIII  of  1855,  8.  2— Liquidated  damages.  The 
plaintiff  advanced  money  to  the  defendants  on  an 
ikrar,  by  which  it  was  agreed  that  he  was  to  allow 
them  to  draw  on  him  to  the  extent  R  20,000  within 
three  years,  the  plaintiff  to  repay  himself  by  having 
an  ijara  of  the  defendants'  share  in  certain  property 
which  his  loan  was  to  aid  them  in  recovering.  A 
4-anna  share  of  the  profits,  after  deducting  Govern- 
ment revenue  and  expenses,  was  to  go  in  payment  of 
interest  on  the  money  lent ;  half  of  the  remaining 
three-fourth  to  go  towards  payment  of  the  prin- 
cipal and  the  other  half  to  the  defendants.  If  at  the 
end  of  the  term  any  balance  remained  due  to  the 
plaintiff,  the  defendants  were  to  pay  it  with  interest 


INTEREST— conf^. 

*.  STIPULATIONS  AMOUNTING  OR  NOT  TO 
PENALTIES— confd. 

at  18  per  cent.  If  the  defendants  failed  to  give  the 
ijara,  they  agreed  to  pay  the  amount  borrowed  with 
interest  at  6J  per  cent,  per  mensem.  The  plaintiff 
advanced  the  monej'^  and  obtained  a  receipt  thereof 
from  the  defendants.  The  defendants  failed  in 
giving  the  plaintiff  the  ijara.  In  a.  suit  brought  to 
recover  the  sum  lent  by  the  plaintiff  with  interest, 
the  first  Court  gave  a  decree  for  the  plaintiff  for  the 
sum  claimed,  with  interest  at  the  higher  rate  stipu- 
lated for  in  the  ikrar,  viz.,  75  per  cent.  On  appeal 
by  the  defendants  to  the  High  Court  the  contention 
was  raised  that  the  rate  of  interest  amounted  to  a 
penalty  which  the  Court  would  not  enforce,  and  that 
the  contract  was  unreasonable  and  oppressive  in 
character.  The  Judges  differed  in  opinion.  Birch, 
'J.,  holding  that  the  contract  was  inequitable  and 
oppressive,  and  that,  notwithstanding  the  repeal 
of  the  usvu-y  laws  by  Act  XXVIII  of  1855,  the  Court 
was  not  bound  to  decree  interest  at  the  rate  stipu- 
lated for  by  the  parties  ;  and  Markby,  J.  (whose 
opinion  prevailed),  being  of  opinion  that  since 
the  passing  of  Act  XXVIII  of  1855,  there  was  no 
legal  restriction  on  the  rate  of  interest ;  that 
the  stipulation  for  interest  at  75  per  cent,  was 
not  a  penalty,  but  an  alternative  stipulation  for 
interest  at  a  higher  rate  on  the  happening  of  event« 
under  which  the  lender  incurred  a  greater  risk,  and 
that  the  contract  should  be  enforced.  Held  (on 
appeal  under  cl.  16  of  the  Letters  Patent),  that  the 
stipulation  in  the  ikrar  for  interest  at  76  per  cent, 
was  not  in  the  nature  of  a  penalty,  nor  was  it  an 
alternative  stipulation  ;  it  was  an  estimate  by  the 
parties  of  the  damages  to  which  the  plaintiff  Mould 
be  entitled  in  the  event  of  a  breach  of  the  contract 
by  the  defendants  in  not  giving  the  ijara.  Omda 
Khanum  v.  Brojendro  Coomar  Roy  Chowdhry 
12  B.  Ii.  R.  451 :  20  W.  R.  317 

and    on   appeal,     Zebonnissa     v.     Brojendro 
Coomar  Roy  Chowdhry     .         .   21  W.  R.  352 

Gbish  Chundeb  Guha  v.  Gottr  Chunder  Dass 

12  C.  Ii.  R.  161 


4. 


Penalty — Liqui- 


dated damages.  Defendant  agreed  to  supply  100 
kautlams  of  jaggery  by  a  specified  rate  at  R4^ 
per  kautlam,  and  received  RlOO  advance.  Defend- 
ant further  agreed  that  in  default  he  would  pay 
interest  at  one  per  cent,  per  mensem  and  nafa  at  R7 
per  kautlam.  No  delivery  was  made  by  defendant. 
In  a  suit  by  the  plaintiff  to  recover  R7  jwr  kautlam 
and  the  interest : — Held^  that  the  amount  sued  for 
was  in  the  nature  of  liquidated  damages  which  plain- 
tiff had  a  legal  right  to  enforce,  and  not  a  penalty 
against  which  the  Court  would  relieve.  The  doc- 
trines of  the  English  and  Roman  law  upon  the  sub- 
ject of  penalties  and  liquidated  damages  examined. 
Adanky  Ramachandra  Row  v.  Indukuri  Appala- 
RAJu  Garu  .         .         .         .         .2  Mad.  451 


5. 


Condition  for 


payment    in     nature     of    interest     on     mortgage — 
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J'NT'E'RIlST—contd. 

4.  STIPULATIONS  AMOUNTING  OR  NOT 
TO  PENALTIES^conii. 

Unreasonable  condition — Penalty.  A  mortgage-deed 
contained  a  condition  that,  if  the  principal  were  not 
repaid  by  a  certain  day,  the  mortgage  shoul  only  be 
redeemed  by  payment  of  one  mura  of  rice  for  each 
rupee  of  the  mortgage-money.  The  mortgagee  was 
in  possession  under  a  prior  iladarawara  mortgage, 
and  rice  rose  in  the  market.  Held,  that  the  condition 
was  unreasonable,  and  such  as  should  not  be 
enforced  in  equity.  Mailaraya  v.  Subbaraya 
Bhut 1  Mad.  81 


6. 


Penally.     A  bond 


stipulated  for  payment  of  principal  and  interest 
at  one  per  cent,  per  mensem  within  six  months 
from  the  date  of  the  bond,  and  in  default 
that  the  rate  of  interest  should  be  raised  to  six  and 
a  quarter  per  cent,  per  mensem.  Held,  that  the 
higher  rate  of  interest  was  not  in  the  nature  of  a 
penalty,  and  that  the  plaintiff  had  a  right  to  enforce 
payment  thereof.  Artjlu  Mastry  v.  Wakuthu 
Chinnayen  ....     2  Mad.  205 

7. — Promissory     note 

payable  by  instalments — Penalty.  Where  a  promis- 
sory note  payable  by  instalments  stipulated  for 
interest  at  two  per  cent,  per  mensem,  and  in 
default  of  punctual  payment,  that  interest  be 
charged  at  one  anna  per  rupee  per  mensem  from  the 
date  of  the  note,  it  was  held  that  this  increased  rate 
of  interest  was  a  penalty  which  might  be  relieved 
from  on  payment  of  the  lower  rate.  Rasaji  bin 
Davlaji  v.  Sayana  bin  Sagdu     6  Bom.  A.  C.  7 

MoTOJi  BIN  Ratnaji  V.  HusEN    6  Bern.  A.  C.  8 


8. 


Penalty.     A  pro- 


missory note,  payable  two  months  after  date, 
given  for  money  lent  and  interest  in  advance  at  the 
rate  of  12^  per  cent,  per  mensem,  contained  an 
agreement  to  continue  to  pay  that  rate  of  interest 
after  the  due  date  if  the  money  was  not  then  repaid. 
Heldf  that  the  high  rate  of  interest  so  agreed  to  be 
paid  did  not  constitute  a  penalty  against  which  the 
Courts  would  relieve.  Hakma  Manji  v.  Meman 
Ayab  Haji    ....     7  Bom.  O.  C.  19 


9. 


Instalments — 


Penalty — Liquidated  damages.  A  executed  an  in- 
stalment-bond for  R  1,000  in  favour  of  B,  in  which  he 
stipulated  that  from  the  year  1271  (1864)  to  1275 
(1868),  both  inclusive,  R200  should  be  paid  in  the 
month  of  Jaishta  (May  13th  to  June  12th)  in  each 
year,  and  that  "in  the  event  of  any  instalment  being 
then  due,  all  the  remaining  instalments  should  be 
deemed  lapsed,  and  the  principal  should  be  paid  with 
interest  at  the  rate  of  10  per  cent,  per  mensem,  from 
the  date  of  the  instalment- bond. ' '  The  first  instal- 
ment, which  fell  due  on  the  last  day  of  Jaishta  1271 
(12th  June  1864)  was  paid  only  on  the  13th  Falgoon 
of  the  same  year  (13th  February  1866),  other  instal- 
ments were  paid  in  Jaishta  1272,  1273  (1865,  1866). 
B  accepted  payment  of  these  instalments  as  part 
payment  of  the  principal  sum  due  to  him  and 
never  made  any  demand  for  interest  under  the  terms 
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of  the  bond.  The  further  instalments  due  in  Jaishta 
1274  and  1275  (May  13th  to  June  12th,  1867  and 
1868)  were  never  paid.  On  13th  Kartick  1275  (30th 
October  1868)  B  sold  the  bond  and  all  his  interest 
thereunder  to  G  for  R800.  On  2nd  Jaishta  1276 
(14th  May  1868)  C  brought  a  suit  aganst  A  for  the 
whole  amount  of  the  bond  with  interest  thereon  at  10 
per  cent,  per  mensem,  from  the  date  thereof  till  the 
date  of  suit,  namely,  R 6,099,  less  the  amount  R600, 
which  had  been  realized  hyB  in  the  three  instal- 
ments for  1271,  1272,  and  1273  (1864,  1865,  and 
1866).  The  Judge  awarded  him  only  the  amounts 
of  the  unpaid  instalments  for  1274  and  1275  (1867 
and  1868),  namely,  R400  with  interest  from  the 
date  of  the  instalments  till  date  of  suit  at  one  per 
cent,  per  mensem,  in  all  R488  odd,  proportionate 
costs  and  interest  on  all  at  one  p3r  cent,  per 
mensem  till  date  of  realization.  On  appeal  to  the 
High  Court  by  C: — Held,  that  the  clause  in  the  bond 
relied  on  was  a  mere  penalty  clause.  The  original 
obligae  of  the  bond  having  waived  the  exaction  o^ 
any  penalty,  C  was  not  entitled  to  more  than  the 
Judge  had  awarded  him.  Boley  Dobey  v. 
SiDESWAR  Rao  Baboo  Roy  Kur 

4  B.  li.  B.  Ap.  92 
14  W.  R.  47  note 


10. 


Bond        payable 


by  instalments — Penalty — Usury — Liquidated  dam- 
ages.  The  defendant  executed  a  bond  in  favour 
of  the  plaintiff,  by  which  he  agreed  to  pay  "  interest 
at  8  annas  per  cent.,  month  after  month,  and  to 
repay  the  principal  money  within  the  period  of  three 
years."  It  was  further  stipulated  in  the  bond  that, 
"  should  I  fail  to  pay  the  principal  and  interest  as 
agreed  upon,  I  shall  pay  interest  at  4  per  cent,  per 
mensem  from  the  date  of  this  bond  to  that  of  liqui- 
dation." The  defendant  made  default  in  payment. 
Heldf  in  a  suit  brought  on  the  bond,  that  the  stipula- 
tion in  the  bond,  for  the  payment  of  interest  at  4  per 
cent,  per  mensem  was  in  the  nature  of  a  penalty, 
and  the  plaintiff  was  only  entitled  to  recover 
interest  at  a  reasonable  rate.  In  this  case  one 
per  cent,  per  mensem  was  given.  Bichook 
Nath  Panday  v.  Ram  Lochxjn  Singh 

11  B.  li.  R.  135  :  19  W.  R.  271 

HURREEN.ITH  DoSS  V.  KaLEE  PeRSHAD  RoY 

22  W.  R.  474 

IL  — Penalty.         The 

plaintiff  lent  the  defendant  R700  on  an  agreement 
that  it  should  be  repaid  with  interest  at  8  annas  a 
month  by  instalments  ;  if  not  repaid  in  four  years, 
the  interest  to  be  paid  on  the  sum  advanced  was  to 
be  at  1  per  cent,  a  month.  In  a  suit  after  the!]four 
years  had  elapsed  to  recover  the  loan  with  interest, 
the  Courts  below  held  that  the  stipulation  as  to  the 
higher  percentage  was  a  penalty,  and  refused  to  give 
interest  at  that  rate.  On  special  appeal  the  High 
Court  reversed  their  decisions  and  allowed  interest 
at  1  per  cent,  per  mensem.  Pbbtambur  Chatter - 
JEE  V.  Kaleechurn  Roy 

11  B.  L.  B.  187  note :  14  W.  R.  48 
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12. 


Penalty.     Where 


interest  at  112-8  per  month  was  stipulated  for 
in  a  bond,  and  it  was  objected  in  a  suit  on  the 
bond  that  the  rate  was  exorbitant :  HeM  that,  the 
Court  was  justified  in  giving  interest  at  that  rate  up 
to  date  of  decree,  that  being  the  agreement  between 
the  parties  at  the  time  of  making  the  contract. 
After  decre,  12  per  cent,  ^v  annum  was  given. 
Rashessur  Stjrmah  v.  Kaleekanath  Surmah 
11  B.  L.  R.  138  note  :  11  W.  R.  455 


13. 


Penalty.       In 


bond  executed  by  the  defendant  in  favour  of  the 
plaintiff  it  was  stipulated  that  a  loan  should  bear 
interest  at  Rl-8  per  mensem  for  three  months,  when 
the  principal  and  interest  were  to  be  repaid,  and 
in  the  event  of  its  not  being  then  repaid,  an  enhanced 
rate  of  interest  at  5  per  cent,  per  mensem  should  be 
payable  from  the  date  of  the  execution  of  the  bond  to 
payment.  A  decree  was  given  in  a  suit  on  the  bond 
in  accordance  with  the  terms  thereof,  and  on  appeal 
to  the  High  Court  on  the  ground  that  the  stipulation 
for  interest  at  5  per  cent  per  mensem,  was  a  penalty, 
and  would  not  be  enforced,  the  Court  dismissed  the 
ajjpeal  with  costs.  Sohodea  Bibee  v.  Deendyal 
Lal     .  .  .    11 B.  Ii.  B.  138  note 


14. 


Penalty.    A  bond 


stipulated  that  the  loan  secured  thereby  should 
be  payable  in  five  months  with  interest  at  2  per  cent, 
per  month,  and  if  not  then  repaid,  interest  at  6  per 
cent,  per  month  should  be  charged.  In  a  suit  on  the 
bond  in  default  being  made  in  payment,  the  defend- 
ant pleaded  that  the  higher  rate  of  interest  stipu- 
lated for  in  the  bond  could  not  be  enforced  as  being 
contrary  to  Hindu  law,and  in  the  nature  of  a  penalty. 
Heldf  that  the  Court  was  bound  to  give  effect  to  the 
contract  entered  into  by  the  parties,  and  would  not 
therefore  look  on  the  higher  rate  of  interest  as  a 
penalty.  Brojokishore  Roy  v.  Madhub  Pershad 
Misser      12  B.  Ii.  R.  456  note  :  17  W.  R.  373 

In  the  Matter  of  Nobo  Coomar  Bose 

12  B.  L.  R.  457  note :  17  W.  R.  431 


15. 


Penalty.    A  kabu- 


liat  contained  a  clause  that  **  in  default  of  a  kist 
that  is,  failing  to  pay  the  malguzari  on  the  day 
fixed  for  (paying)  instalments,  I  shall  pay  the  zamin- 
dar's  malguzari  with  half  as  much  again."  In  a 
suit  for  arrears  of  rent  due  under  the  kabuUat ; — 
^eW,that  the  stijnilation  to  pay  half  as  much  again, 
i.e.y  interest  at  50  per  cent.,  was  in  the  nature  of  a 
penalty  which  the  Court  would  not  enforce,  and  in- 
terest was  given  at  the  ordinary  rate.  Hur- 
bullubh  Narain  Singh  v.  Genoa  Maharaj 

12  B.  L.  R.  473  note  :  20  W.  R.  257 


W  16. Penalty— Stipula- 
tion for  higher  rate  of  interest  on  default  iti  pay- 
ment. Where  a  bond  stipulated  for  a  higher  rate 
of  interest  in  the  event  of  the  money  not  being  paid 
at  the  appointed  time,  the  stipulation  was  held  to  be 
not  of  the  nature  of  a  penalty,  but  of  liquidated 
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damages,for  it  provided  not  an  unvarying  lump  sumj^ 
but  a  sum  increasing  with  the  time  during  which 
the  obligee  was  kept  out  of  his  money,  and  was  there- 
fore very  appropriate  as  a  measm-e  of  the  proper 
compensation.  Even  when  a  stipulation  is  intended 
to  operate  as  a  penalty,  it  is  incumbent  on  the  Court 
to  consider  ^\hat  amount  of  money  would  properly 
measure  the  damages  consequent  on  the  default. 
BooLAKEE  Lall  V.  Radha  Sinqh     22  W.  R.  223 

-Penalty — Stipula- 


17. 

lion  for  higher  rate  on  default  in  payment  of  mort- 
gage-bond— Power  of  sale  under  mortgage.  Defendant 
entered  into'  a  bond  agreeing  to  pay  a  specified 
rate  of  interest  in  instalments  on  a  sum  borrowed 
and  to  repay  the  principal  in  twelve  years,  the 
obligee  not  being  bound  to  accept  payment  earlier. 
A  zamindari  was  mortgaged  as  security,  and  it  was 
provided  that,  if  any  obstacles  were  caused  by  the 
defendant  in  respect  of  any  of  the  conditions  of 
the  bond,  the  mortgagee  would  be  competent,  after 
two  months'  notice,  to  sell  the  property,  or  portions 
thereof,  and  pay  himself  the  principal  and  the  inter- 
est thereon  for  the  unexpired  portion  of  the  twelve 
years.  A  portion  of  the  interest  having  come  into 
arrear,  plaintiff  gave  notice  of  sale ;  but  defendant 
disputed  his  right  to  sell  on  the  alleged  ground  as  not 
being  an  "obstruction"  within  the  bond.  The  part- 
ies not  being  able  to  come  to  a  final  agreement  as  to 
the  conditions  of  sale,  plaintiff  brought  this  suit, 
claiming  the  full  amount  of  the  mortgage-money 
^vith  interest  for  twelve  years.  He  obtained  a 
decree,  which  was  modified  by  the  High  Court, 
which  gave  him  principal  and  interest  at  the 
stipulated  r&^e.  Held,  that  the  clause  relating 
to  sale  was  in  the  nature  of  a  penalty,  and  plaintiff 
was  not  entitled  to  enforce  it  only  upon  default 
in  the  payment  of  interest.  //cW,  that  the  suit 
was  not  maintainable,  either  as  an  action  for 
damages  for  the  amount  which  plaintiff  could  have 
obtained  by  the  sale  or  on  the  bond  itself.  Venca- 
tavarada  Iyengar  v.  Vencata  Luchmamal 

23  W.  R.  P.  C.  91 


18. 


Penalty — Rate  of 


damages.  Where,  interpreting  a  contract  regarding 
the  payment  of  interest,  a  Court  held  that  the 
rate  of  interest  stipulated  to  be  paid  in  default  of 
the  punctual  payment  of  the  agree<l  interest  must  bo 
regarded  as  a  penal  rate,  it  should  have  gone  on  to 
determine  what  reasonable  damages  within  the  stipu- 
lated rate  the  plaintiff  was  entitled  to  for  the  delay. 
Under  the  terms  of  a  bond,  dated  the  1 8th  of  August 
1870,  the  principal  sum  was  repayable  on  demand, 
together  with  interest  at  the  rate  of  16 J  per  cent, 
per  annum  (which  was  payable  at  the  end  of  every 
four  months),  and  in  default  of  punctual  payment  of 
the  agreed  interest  it  was  repayable  with  interest  at 
the  rate  of  36  per  cent,  per  annum.  Two  instal- 
ments of  interest  at  the  rate  agreed  upon  were  paid 
and  then  default  \\  as  made.  The  suit  was  instituted 
on  the  Ist  of  September   1873,  interest  from  the 
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date  of  the  bond  to  the  date  of  suit  at  the  rate  of 
3  per  cent,  per  mensem  being  claimed,  subject  to  the 
deduction  of  the  interest  paid.  Regarding  the  rate 
of  interest  stipulated  in  default  as  a  penal  rate,  the 
Court,  seeing  that  the  debt  was  secured  by  a  mort- 
gage of  property  and  that  the  rate  of  interest  ordi- 
narily payable  was  somewhat  high,  considered  it 
sufficient  to  award  the  plaintiff  20  percent,  per 
annum  to  commence  from  the  expiry  of  eight 
months  from  the  date  of  the  bond.  Bihari  Lal 
V.  JuNi  .        .         .         .         7  N.  W.  108 


19. 


Promissory  note 


— Stipulation  to  pay  intereet  at  high  rate  on  defaut 
in  payment  of  note — Penalty — Corttract  Act,  s.  74 
The  defendant  and  one  D,  on  the  6th  April  1875. 
gave  to  the  plaintiff,  a  money-lender,  a  promissory 
note,  by  which  they  jointly  and  severally  promised 
to  pay  the  plaintiff  on  the  6th  September  11400 
^  "  for  value  received  in  cash  in  hand  paid  on 
signing  and  delivering  this  bond  ;  should  we  neglect 
or  fail  to  pay  this  amount  on  due  date,  then  only 
shall  it  carry  interest  from  and  on  due  date  to  date 
of  payment  at  the  defaulting  rate  of  10  per  cent, 
per  mensem."  At  the  date  of  the  note,  the  defend- 
ant and  D  were  in  the  plaintiff's  debt  in  respect  of 
other  promissory  notes  and  a  sum  of  HlOO  was  de- 
ducted from  the  amount  of  the  note  of  the  6th  April 
in  respect  of  one  of  these  \^'hich  was  given  up  and  in 
respect  of  interest  on  three  others.  A  further  sum 
of  R125  was  deducted  as  interest  in  advance  for 
the  five  months  previous  to  the  due  date  of  the  note, 
and  the  balance  (R175)  was  paid  by  cheque  to  D. 
D  died  before  the  note  became  due.  In  a  suit 
brought  to  recover  R400  principal,  and  R400  inter- 
est, on  the  promissory  note,  on  default  being  made 
in  payment: — Held,  that  this  was  not  a  case  in  which 
a  certain  sum  was  agreed  to  be  paid  on  a  breach 
of  contract,  and  therefore  s.  74  of  the  Contract 
Act  did  not  apply.  The  stipulation  to  pay  interest 
at  the  "  defaulting  rate  "  was  not  in  the  nature  of 
a  penalty.  Held,  also,  that,  looking  at  the  nature 
of  the  transaction,  the  note  contained  a  false  state- 
ment of  the  consideration,  which  amounted  only  to 
R275 ;  and  there  being  nothing  to  show  that  the 
defendant  understood  the  real  nature  of  the  tran- 
saction, the  rate  of  interest  being  exorbitant  and  the 
consideration  inadequate,  the  transaction  was  not 
one  Avhich  ought  to  be  enforced  by  a  Court  of  equity. 
Mackintosh  "v.  Hunt     .       I.  L.  R.  2  Calc.  202 

See  Mackintosh  v.  Wingrove 

I.  Ii.  R.  4  Calc.  137  :  2  O.  L.  R.  433 


20. 


Compound     in- 


terest— Penalty.  Held,  that  a  stipulation  in  a  bond 
that  the  interest  on  the  principal  sum  lent  should  be 
paid  six-monthly,  and,  if  not  paid,  should  be  added 
to  the  principal  and  bear  interest  at  the  same  rate, 
was  not  one  of  a  penal  nature.  Tejpal  v.  Kesri 
Singh       .         .  .  I.  L.  R.  2  AIL  621 


21. 


Compound      in- 


29X.  uompouna      in- 
terest'—D  gave  M  a  bond  for  the  payment  of  certain 
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moneys  on  a  certain  date  and  for  the  payment  of 
interest  on  such  moneys  at  111-12  per  cent,  per 
mensem,  stipulating  to  pay  the  interest  six-monthly 
and  in  default  "to  pay  compound  interest  in  future." 
Held,  (i)  that  the  stipulation  to  pay  compound 
interest  could  not  be  regarded  as  a  penal  one,  and 
(ii)  that  the  bond  contained  an  agreement  to  pay 
interest  after  the  due  date  at  the  rate  payable  before 
that  date,  and  that,  if  it  had  been  otherwise,  the 
obligee  was  entitled  to  interest  after  that  date  at 
that  rate,  such  rate  not  being  unreasonable. 
Mathura  Prasad  r.  Durjan  Singh 

I.  Ii.  R.  2  AIL  639 


22. 


High      rate      uf 


interest — Penalty.  The  obligors  of  a  bond  agreed 
to  pay  the  principal  amount  by  instalments  without 
interest,  and  in  case  of  default  to  pay  interest  at  the 
rate  of  R3-2  per  cent,  per  mensem,  and  hypothe- 
cated immoveable  property  as  security  for  the  pay- 
ment of  the  bond-debt,  sufficient  for  the  discharge  of 
the  debt,  and  furnished  a  surety.  Hdd  by  Stuart 
C.J.,  in  a  suit  on  the  bond,  that  the  principal 
amount  being  payable  in  the  first  instance  without 
interest,  the  stipulation  to  pay  interest  at  the  rate  of 
R3-2  per  cent,  per  mensem  in  case  of  default  was  a 
penal  one,  and  reasonable  interest  should  only  be 
allowed.  £feZcZ  by  Span kie,  J.,  that,  looking  at  all 
the  circumstances  of  the  case,  the  very  high  rate 
of  interest  imposed  in  case  of  default  should  be 
regarded  as  penal,  and  should  be  reduced.  The 
Court  under  the  circumstances  allowed  interest  at 
the  rate  of  1  rupee  per  cent,  per  mensem.  Chdhar 
Mal  v.  Mir  .         .  I.  L.  R.  2  AIL  715 


23. 


Penalty.      The 


defendants,  on  the  8th  May  1869,  gave  the  plaintiff 
a  bond  for  the  payment  of  R2,000  on  the  1 6th 
February  1870.  This  amount  consisted  of  two  items,. 
viz.,  Rl,650  principal  and  R350  interest  in  advance 
at  the  rate'of  two  per  cent,  per  mensem  for  the  period 
between  the  date  of  the  bond  and  its  due  date.  The 
bond  provided  that,  in  default  of  payme  nt  on  the 
due  date,  int^erest  on  the  whole  amount  of  R2,000 
should  be  paid  at  the  rate  of  two  per  cent.  \>eT 
mensem  from  the  date  of  the  bond.  Held,  in  a  suit 
on  the  bond  in  which  interest  was  claimed  at  the 
rate  of  two  per  cent,  per  mensem  from  the  date  of 
the  bond,  that  this  provision  was  penal,  and  the 
penalty  ought  not  to  be  enforced.  Mazhar  Ali 
Khan  V  Sardar  Mal  I.  L.  R.  2  AH  769 


24. 


Penalty.      The 


defendant,  having  borrowed  R50  from  the  plaintiff , 
gave  him,  on  the  9th  November  1878,  an  instrument 
which  was  in  effect  as  follows :  B  (defendant ) 
writes  this  rukka  in  favour  of  A  (plaintiff)  for 
R50,  cash  received,  to  be  repaid  on  the  13th  Novem- 
ber 1878.  In  the  event  of  default,  ho  shall  pay 
interest  at  Rl  per  diem.  Held,  that,  looking  to  the 
whole  instrument,  it  was  equitable  to  hold  that  the 
term  *'  interest  "  was  not  intended  to  mean  interest 
in  the  strict  sense  of  that  term,  but  a  penalty. 
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the  amount  of  interest  should  be  so  treated,  and  a 
reasonable  amount  only  be  allowed.  The  observa- 
tions of  PoNTiFEX,  J.,  in  Bichook  Nath  Panday  v. 
Ram  Lochun  Singh,  11  B.  L.  R.  135,  concurred 
in.     Bansidhab  v.  Bv  Ali  Kha2? 

I.  L.  R.  3  AU.  260 


25. 


Penalty.     A  bond 


for  the  repayment  of  money  lent  provided  that  such 
money  should  be  repaid  on  a  certain  date ;  that 
interest  at  the  rate  of  R7-8-0  per  cent,  per  annum 
should  be  paid  at  the  end  of  every  year  ;  and  that,  if 
default  were  made  in  the  payment  of  interest,  such 
money  should  be  repaid  Avith  interest  at  the  rate  of 
B37-8-0  per  cent,  per  annum.  The  bond  contained 
an  hyj)othecation  of  immoveable  property  as  colla- 
teral security.  In  a  suit  on  the  bond  the  obligee,  the 
obligor  haviiig  failed  to  pay  an}*  interest,  claimed 
interest  from  the  date  the  bond  became  due  to  the 
date  of  institution  of  the  suit  at  R37-8-0,  the  de- 
faulting rate.  Udd,  following  the  principle  laid 
do^vn  in  Bansidhar  v.  Bu  Ali  Khan,  I.  L.  R.  3  All. 
260,  that  the  provisions  of  the  bond,  as  regards  the 
rate  of  interest  payable  on  default  of  the  payment 
of  interest,  were  in  their  nature  penal  and  so  exces- 
sive that,  as  a  matter  of  equity,  they  should  not 
be  enforced.  Held^  also,  with  reference  to  the 
question  what  w&s  a  reasonabla  amount  of  compen- 
sation for  the  obligor  to  pay  for  breach  of  contract, 
that  unpaid  interest  should  bsar  interest  at  the 
rate  of  1111-4-0  per  cent,  per  annum  from  the  date 
of  default  to  the  date  of  the  High  Court's  decree. 
Khckuam  Sinoh  v.  Bhawan^i  Baksh 

I.  !>.  B.  8  AIL  440 


26. 


Pe  ncdty —  Eqn  i- 


iable  relief.  By  a  registered  bond  for  R4,500, 
dated  the  4th  October  1875,  in  which  immoveable 
property  was  hypothecated  as  collateral  security,  it 
was  provided  that  the  obligor  should  px}'  iatf  rest  at 
therat«  of  B.1-4-0  per  cent,  per  mensem  at  the  end 
of  every  six  months,  and  upon  default  in  the  pay- 
ment of  such  interest,  that  he  should  pay  interest 
at  the  rate  of  R2  per  cent,  per  mensem  from  the 
date  of  the  bond.  The  bond  also  contained  a  stipu- 
lation against  alienation,  and  declared  that  the 
principal  sum  was  payable  on  demand.  The  obligees 
sued  the  obligor  upon  the  bond,  claiming  to  recover 
the  principal  sum  and  interest  from  the  date  of 
the  bond  for  three  years  eleven  months  and  twenty 
days,  less  different  sums  amounting  to  R  1,600  paid 
from  time  to  time  on  account,  at  the  defaulting  rate 
of  R2  per  cent.  Held,  that,  having  regard  to  the  fact 
that  the  security  of  property  was  given  for  the  loan 
and  the  obligor  contracted  not  to  alienate  the  pro- 
perty, the  defaulting  rate  of  interest  provided  by  the 
!x)nd  was  a  penal  chara<;ter,  relating  as  it  did  not 
only  to  the  interest  due  on  and  subsequent  to  the 
default,  but  retrospectively  to  the  date  of  the  bond 
itself,  and  should  not  be  awarded,  but  that  reason- 
able compensation  only  should  be  awarded  for  the 
obligor's  breach  of  contract  in  respect  of  interest. 
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Accordingly  the  Court  made  a  decree,  giving  the 
obligees  interest  on  the  principal  sura  from  the  date 
of  the  bond  to  the  date  of  the  decree  at  R 1-4-0  per 
cent,  per  mensem  and  compound  interest  from  the 
date  of  default  in  the  payment  of  interest  to  the 
date  of  the  decree  at  the  rate  of  four  annas  per  cent, 
per  mensem  by  way  of  damages  for  such  default. 
Bansidhar  v.  Bu  Ali  Khan  I.  L.  R.  3  All.  260, 
followed.  Mackintosh  v.  Wingrove  I.  L.  R.  4 
Calc.  137,  dissented  from.  Kfarag  Singh  v. 
Bhola  Nath        .         .         .       I.  I*.  R.  4  All.  8 


27. 


Penalty.     Bj'  a 


deed  of  mortgage  the  defendant  agreed  to  pay  inter- 
est at  the  rate  of  one  pice  per  rupee  per  mensem,  and 
it  was  provided  that  the  mortgagee  was  to  remain  in 
possession  for  a  period  of  25  years  in  lieu  of  principal 
and  interest,  and  that  the  mortgagor  was  not  to 
claim  the  property  back  unless  he  paid  the  principal 
and  interest  that  might  accrue  due  in  25  years  from 
the  date  of  the  bond.  Held,  that  the  clause  in  the 
mortgage-deed  as  to  payment  of  25  years'  interest 
was  not  a  penalty.  Bapuji  Balal  v.  Satyabhama- 
BAi         .         .         .  L  Ij.  B.  6  Bom.  490 


28. 


Penalty.      The 


obligor  of  a  lx)nd  agreed  that,  if  the  principal 
amount  were  not  paid  at  the  end  of  12  months 
with  the  interest  thereon,  such  interest  should  be 
added  to  the  principal,  which  together  should  re- 
]>re8ent  the  principal  sum,  until  a  further  year's  in- 
terest at  the  original  rate  had  accrued,  when  the 
same  process  should  be  folio vve<l  of  adding  unpaid 
interest  to  the  principal,  and  so  on  until  the  debt 
wsis  liquidated.  Held,  that  the  stipulation  as  to 
the  annual  capitalization  of  principal  and  interest, 
for  the  purpose  of  carrying  interest,  could  not  be 
reganled  as  removing  the  transaction  from  the 
region  of  an  ordinary  contract  on  a  bond  under 
which  an  obligor  was  bound  by  the  terms  to  which 
he  had  agreed.     Sarju  Prasad  v.  Beni  Madho 

I.  Ii.  R.  e  AU.  6 


29. 


Penalty.       The 


obligor  of  bond  promised  therein  to  jwiy  the 
amount  on  a  certain  day  without  interest,  and  if 
he  made  def  lult,  to  pay  the  amount  with  interest 
at  the  rate  of  B,2  per  cent,  per  mensem.  Held,  in  a 
suit  on  the  bond,  that  such  interest  was  not  penal 
in  its  character,  but  contract  interest,  the  liability 
to  pay  which  was  not  made  contingent  on  any  breach 
of  any  part  of  the  contract,  and  therefore  should 
not  have  been  reduced.  Kunjaehaki  Lal  r. 
Ilahi  Bakhsh     .         .         .       I.  L.  R.  6  All  64 


30. 


Solenaniah  pay- 


able by  instalments — Penalty.  A  decree  was  passed 
on  a  solenamah,  by  the  terms  of  which  a  sum  of  two 
lakhs  of  rupees,  declared  to  be  due  to  the  plaintiff 
from  the  defendant,  was  to  be  paid  by  yearly  instal- 
ments of  R30,000  each.  But  if  at  any  time  two 
instalments  should  be  due  at  the  same  time,  the 
whole  debt  should  be  recoverable  forthwith,  with 
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interest  calculated  at  12  per  cent,  instead  of  6  per 
cent,  otherwise  payable.  Held,  that  the  condition 
whereby  the  amount  of  interest  payable  should  be 
increased  in  default  in  due  payment  as  above 
being  made  must  be  looked  upon  as  part  of  the  de- 
cree of  the  Court,  and  not  as  a  penalty.  Bichooh 
Nath  Panday  v.  Ram  Lochun  Singh,  11  B.  L.  R.  13-5  ^ 
cited  and  distinguished.  Run  Bahadoor  Singh 
V.  Roy  Narain  Dass  .         .     7  C.  L.  R.  82 

3L  Compensation  for 

breach  of  contract — Contract  Act,  s.  74.  V  lent 
Rl,500  to  C  and  the  members  of  his  family  under  a 
bond,  by  which  it  was  agreed  that  C"s  family  should 
demise  certain  land  on  kanom  to  V  and  receive  a 
further  sum.  It  was  also  stipulated  in  the  bond  that 
C  and  the  members  of  his  family  should  pay  interest 
at  6  per  cent,  upon  Rl,500  until  the  execution  of 
the  kanom  deed,  and  interest  at  24  per  cent,  from 
the  date' of  the  loan  in  the  event  of  their  not  making 
the  demise.  The  demise  was  not  made.  Held,  that 
the  stipulation  for  the  enhanced  rate  of  interest  did 
not  create  an  independent  obligation,  and  that  the 
proper  course  was  to  determine  what  would  be  a 
sufficient  compensation  for  the  breach  of  contract. 
Venoideswaba  Ptttter  v.  Chatu  Achen 

I.  L.  R.  3  Mad.  224 


82. 


Penalty— Act  IX 


of  1S72,  s.  74.  The  obligor  of  a  bond  promised  to 
pay  the  amount  on  demand  with  interest  at  the  rate 
of  B6-4  per  cent,  per  mensem,  to  pay  the  interest 
every  six  months,  and  if  he  made  default  in  the  pay- 
ment of  the  interest  for  any  six  months,  to  pay 
interest  on  such  interest  at  such  rate.  Held,  in  a  suit 
on  the  bond,  default  in  the  payment  of  interest  as 
agreed  having  occurred,  that  as  the  obligor  express- 
ly undertook  to  paj'  such  high  rate  of  interest,  and 
there  was  no  question  of  penalty,  that  is  to  say,  of  a 
liability  to  damages  for  breach  of  the  terms  of  a 
contract  in  the  sense  of  s.  74  of  the  Contract  Act, 
the  contract  rate  of  interest  stipulated  to  be  paid 
could  not  be  interfered  ^nth.  Bhot.a  Nath  v. 
Pateh  Singh  .         .  I.  L.  R.  6  All.  63 


33. 


Act  IX  of  ,1872, 


s.  74 — Penalty.  The  obhgor  of  a  bond  for  the  pay- 
ment of  money  agreed  therein  in  respect  of  interest 
as  follows :  "I  will  pay  the  money  with  interest  at  one 
rupee  one  anna  per  cent,  per  mensem  on  demand  : 
as  regards  interest,  I  agreed  that  I  wiU  pay  the  in- 
terest of  the  amount  every  six  months  which  may  be 
found  due  under  the  accounts  :  in  the  event  of  non- 
payment every  six  months,  I  will  pay  the  interest 
at  the  rate  of  one  rupee  eight  annas  per  mensem 
from  the  date  of  the  execution  of  the  bond." 
Held,  by  Stuart,  C.J.,  that  the  stipulation  to  pay 
the  higher  rate  of  interest  in  case  of  non-payment 
of  interest  at  the  lower  rate  was  a  stipulation  in  the 
nature  of  a  penalty,  and  should  be  so  treated 
in  the  accounts  to  be  taken.  Bichook  Nath  Panday 
V.  Bam  Lochun  Singh,  11  B.  L.  R.  135,  referred 
to.     Kharag  Singh  v.  Bhola  Nath,  I.  L.  B.  4  All. 
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8,  observed  on.  Held,  by  Tyrrell,  J.,  that 
the  non-payment  of  interest  at  the  lower  rate 
was  not  a  breach  of  the  contract,  the  contract  being 
that  the  obligor  might  adopt  either  of  the  scales  of 
payment,  and  therefore  the  stipulation  in  question 
was  not  in  the  nature  of  a  penalty.  Mackintosh  v. 
Hunt,  I.  L.  R.  2  Calc.  202,  followed.  Kharag  Singh 
V.  Bhola  Nath,  I.  L.  R.  4  All.  8,  distinguished.  Na- 
rain Dass  v.  Chait  Ram      .   I.  L.  R.  6  All.  ITd' 


34. 


Penalty — Pro- 


mise  to  pay  interest  at  unusual  rate  to  secure  prompt 
payment — Contract  Act,  s.  74.  A  promise  to  pay 
interest  if  the  principal  sum  is  not  repaid  within  fif- 
teen days  at  the  rate  of  one  anna  per  rupee  per  diem 
from  the  date  of  the  promise  (intended  to  secure 
prompt  payment)  cannot  be  enforced,  but  interest 
at  the  current  rate  may  be  allowed.  Per  Innes, 
J.  Qucere  ;  Whether  s.  74  of  the  Contract  Act  is 
applicable  to  such  a  case  ?  Vythilinga  Mudali 
V.  Ravana  Sundarappayyar 

I.  L.  R.  e  Mad.  167 


35. 


Penal  clause  in 


contract — Increased  interest  on  default  of  payment 
— Contract  Act  {IX,  of  1872),  s.  74.  A  mortgage- 
bond  contained  a  proviso  that  in  case  of  default  in 
payment  of  the  principal  sum,  with  interest  at  the 
rate  of  one  per  cent,  per  mensem  on  a  certain  day, 
interest  should  be  paid  at  the  rate  of  two  per  cent, 
per  mensem  from  the  date  of  the  bond.  Held,  that 
the  stipulation  to  pay  increased  interest  must  be 
construed  as  a  penal  clause.  Mathura  Persad 
Singh  v.  Luggun  Koer       I.  L.  R.  9  Gale.  615 


36. 


Promissory  note 


— Failure  to  pay  on  due  date — Enhanced  rate  of  in- 
terest— Penalty — Breach  of  contract.  Where  money 
is  borrowed  under  a  contract  for  repayment  with 
interest  on  a  certain  day,  and  the  contract  sti- 
pulates that  if  the  money  is  not  paid  at  the  due  date 
it  shall  thenceforth  carry  interest  at  an  enhanced 
rate,  such  a  stipulation  is  not  a  penalty,  and  the 
enhanced  rate  agreed  to  be  paid  may  be  recovered 
in  its  entirety.  Mackintosh  v.  Hunt,  I.-  L.  R. 
2  Calc.  202,  followed.  Bansidhar  v.  Bu  AH  Khan. 
I.  L.  R.  3  All.  260,  considered.  Mackintosh  v. 
Crow.    Mackintosh  v.  Gore 

I.  L.  R.  9  Calc.  689 :  13  C.  L.  R.  102. 


37. 


PermUy — Con- 


tract Act,  8.  74.  In  consideration  of  an  advance  of 
R118,  the  defendants  executed  in  favour  of  th» 
plaintiff  a  mortgage-bond,  dated  3rd  Norembexr 
1879,  by  which  it  was  stipulated  that  the  amount 
should  be  repaid  '*  in  kind  by  delivery  of  half  the 
amount  of  the  rabi  crops  of  every  description 
produced  at  the  first  class  rates,  and  in  case  the  same- 
is  not  paid  in  kind,  it  wiU  be  paid  principal  with 
interest  from  the  date  of  execution  at  one  anna  pes 
cent,  per  mensem  in  cash  in  the  month  of  Baisakh 
1287  F.  S.  (AprU  1880)."  Held,  that  the  increased 
rate  of  interest,  being  made  payable  from  the  dato- 
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of  the  bond,  and  not  only  from  the  breach  of  the 
•contract,  must  be  taken  to  be  in  the  .nature  of  a 
penalty,  and  only  to  be  taken  into  consideration  as 
a  basis  upon  which  damages  for  the  breach  of 
contract  were  to  be  estimated.  The  principle 
on  this  subject  laid  down  in  the  case  of  Mackintosh 
V.  Crow,  1.  L.  R.  9  Calc.  689,  approved  of.  Sfngut 
Lal  v.  Baijnath  Roy      .    I.  L.  R.  13  Calc.  164 


38. 


Bond — Penalty — 


—Contract  Act,  s.  74— Act  XXVIII  of  1855,  s.  2. 
The  stipulation  in  a  bond  was  in  these  terms  :  "  I 
cannot  pay  R  1,000  now,  so  I  will  pay  it  within  two 
months  and  15  days  ;  if  I  do  not  pay  it  within  that 
period,  I  will  pay  the  amount  with  interest  from  the 
d.ate  of  the  bond  at  the  rate  of  2  annas  per  rupee  per 
month."  Heldf  that  the  stipulation  was  one  for  the 
payment  of  interest  within  the  meaning  of  s.  2, 
Act  XXVIII  of  1855,  and  did  not  fall  under  s.  74  of 
the  Contract  Act.  Mackintosh  v.  Crow,  I.  L.  R.  9 
€alc.  689,  approved.  Balkishen  Das  v.  Run 
Bahadur  Singh,  I.  L.  R.  10  Calc.  305,  considered. 
Arjait  Bibi  v.  Asgar  Ali  Chowdhuri 

I.  li.  R.  13  Calc.  200 


89. 


Instalment-bond 


— Agreement  to  pay  enhanced  rate  of  interest  on  de- 
fault. An  agreement  to  pay  the  principal  of  a  debt 
by  instalments  with  interest  and  on  default  of  pay- 
ment of  each  instalment  to  pay  an  enhanced  rate 
of  interest  thereon  from  the  date  of  default  of 
payment,  is  not  an  agreement  which  should  be 
relieved  against.  Dictum  of  Wilson,  J.,  in  Mackin- 
tosh V.  Crow,  I.  L.  R.  9  Calc.  689,  approved.  Jaga- 
NADHAM  V.  Raghttnadha.     I.  Ii.  K.  9  Mad.  276 


40. 


Penalty — Bond. 


The  lender  of  money,  for  the  use  of  which  interest 
is  to  be  paid,  may,  at  the  time  of  making  the  loan, 
protect  himself  against  breach  of  the  borrower's 
contract   to   pay    the   interest   when   due,    either 
by  a  stipulation  that  in  case  of   such  breach  he 
shall  be  entitled  to  recover  compound  interest  or  by 
a  stipulation  that,  in  such  a  case,  the  rate  of  inter- 
est shail  be  increased.     But  a  condition  that,  upon 
failure  by  the  borrower  tj  pay  the  interest  when  due 
both  compound  interest  and  an  increased  rate  shall 
be  payable,  amounts  to  a  penalty,  inasmuch  as  the 
two  stipulations  together  cannot  be  regarded  as  a 
fair  agreement  with  reference  to  the  loss  sustained 
by  the  lender.     In  a  bond,  dated  in  February  1877, 
for  a  sum  of  money  payable  in  June  1882,  it  was 
provided  that  interest  should  be  paid  at  the  rate 
of  R9  per  cent,  per  annum  on  the  puranmashi 
of  every  Jaith,  and  that,  if  the  interest  were  not 
duly  paid,  the  rate  should  be  increased  to  Rl5 
per    cent,    per    annum,    and    compound    interest 
should    be    payable.     There  was  no  provision  for 
payment  of  interest  from  the  time  when  the  prin- 
cipal became  due.     In  December  1884,  the  obligee 
brought  a  suit  on  the   bond   against  the   obligor, 
claiming  interest  from  the  date  of  the  bond  to  the 
date  of  the  institution  of  the  suit  at  R15  per  annum. 


INTEREST— co/i«<i. 

4.  STIPULATIONS  AMOUNTING  OR  NOT  TO 
PENALTIES— cowffi. 

and  compound  interest  for  the  same  period  at  the 
same  rate.    Held,  that  the  stipulations  contained  in 
the   bond  must   be  regarded  as   penal,   and  it    was 
therefore  the  Court's  duty  to  limit  the  penalty    to 
what  was  the  real  amount  of    damage    sustained 
by  the  plaintifE  in  consequence  of  the  defendant's 
breach  of  the  contract  to  pay  the   interest   at   the 
due  date.    Heldf  that  for  this   purpose  the  proper 
course  was  to  reduce  the  interest  to  R9  per    cent, 
per  annum,  reckoned  at  compound    interest,  with 
yearly  rests,  to  the  due  date  of  the   bond  ;    and 
that,   inasmuch  as   the    plaintiff   was     to     blame 
for    not     having     enforced   his     remedy     at     an 
earlier   date,     he      should     only    recover     simple 
interest     at    R9      per    cent,    from  the  due    date 
of  payment,    upon  the    entire  sum   which    was- 
due    when    the  bond  became  due,  ».c.,   the  prin- 
cipal   added    to     the    compound     interest   calcu- 
lated at  R9  p6r  cent.     The  same  obligee  held   an- 
other bond  executed  by  the  same  obligors  in  June 
1879  for  a  sum  of  money  payable  in  June  1882,  with 
interest  at  H9  per  cent,  per  annum.     There  was  a 
provision  in  the  bond  that,  if  the  principal  and  inter- 
est were  not  paid  on  the  due  date,  the  obligee  should 
be  entitled  to  recover  the  principal  with  interest  at 
the  rate  of  R24  per  cent,  per  annum  from  the  date  of 
the  bond.    In  December  1884,  the  obUgee  brought  a 
suit  on  the  bond  against  the  obligor  claiming  interest 
on  the  principal  amount  from  its  date  to  the  date  of 
the  institution  of  the  suit  at  the  rate  of  H24  per  cent, 
per  annum.   Held,  that  the  increased  rate  of  interest 
might  fairly  be  considered  as  representing  the  dam- 
ages sustained  by  the  lender  by  reason  of  the  bor- 
rower's failure  t<y  pay  interest  at  the  specified  time, 
and  should  therefore  be  paid  down  to  the  due  date 
of  the  bond  ;  and  that,  as  the  plaintiff  failed  to 
enforce  payment  for  a  long  time,  the  interest  from 
the  due  date  might  fairly  revert  to  the  old  rate  of 
R9  per  cent,  per  annum,  and  the  amount  should 
be  calculated  from  that  date,  on  that  basis,  on  the 
whole  amount  of  principal  and  interest  then  due 
on  the  bond.    Dip  Nabain  Rai  v.  Dip  an  Rai 

I.  Ii.  B.  8  All.  185 


41. 


Penalty — 


Higher  rate  of  interest  upon  default  in  payment  of 
instalment.  A  decree,  of  which  the  terms  had  been 
arranged  by  a  solenamah  between  the  parties,  for 
payment  of  money  by  instalments  with  interest  at 
six  per  cent.,  was  construed  to  provide  also  for  three 
contingencies,  viz.,  non-payment  at  due  date  (a)  of 
the  first  instalment,  two  consecutive  instalments 
being  in  arrear  at  the  same  time  ;  (6)  of  instalments, 
other  than  the  first ;  (c)  of  the  first  instalment, 
simply.  Upon  the  occurrence  of  (a)  or  of  (6),  execu- 
tion might  issue  for  the  whole  decretal  money  with 
interest  thereon  at  twelve  per  cent.  Upon  the 
occurrence  of  (c),  execution  might  issue  for  that  in- 
stalment, with  interest  at  twelve  per  cent,  from  the 
date  of  the  decree.  Held,  that  these  provisions  for 
double  interest  were  but  a  reasonable  substitution 
of  a  higher  rate  of  interest  for  a  lower  in  a  given 
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state  of  circumstances,  and  were  not  in  the  nature 
of  a  penalty  against  which  equitable  relief  might 
be  claimed.  Balkishen  Das  v.  Run  Bahadur 
Singh     I.  L.  R.  10  Calc.  305  :  13  C.  L.  R.  392 

L.  R.  10  I.  A.  162 


42. 


Penalty — Liqui- 


dated damages.  Where  a  document  contains 
covenants  for  the  performance  of  several  things,  and 
then  one  large  sum  is  stated  to  be  payable  in  the 
event  of  a  breach,  such  sum  must  be  considered  a 
penalty,  but  when  it  is  agreed  that  if  a  party  do,  or 
refrain  from  doing,  any  particular  thing,  a  certain 
sum  shall  be  paid  by  him,  then  the  sum  stated  may 
be  treated  as  liquidated  damages.  A  bond  for 
fi20,000  which  provided  for  payment  of  interest  at 
the  rate  of  Rl-4  per  cent,  per  month  contained  the 
following  clause  :  ' '  We  hereby  promise  and  give 
in  writing  that  we  shall  pay  year  by  year  a  sum  of 

S3,000  on  account  of  the  interest 

And  in  case  of  our  faihng  to  pay  year  by  year  the 
said  sum  of  R  3,000,  the  same  shall  be  considered 
as  principal,  and  thereon  interest  shall  run  also  at 
the  rate  of  Rl-4  per  cent,  per  month."  Held, 
that  the  clause  was  not  penal,  but  in  the  nature  of 
an  agreement  to  pay  liquidated  damages,  and  that 
the  plaintiff  was  entitled  to  a  decree  for  the  amount 
due  on  the  bond  with  interest  as  agreed  upon. 
Behaby  Lall  Das  v.  Tej  Nabain 

I.  L  R.  10  Calc.  764 


43. 


Agreement     for 


higher  rate  for  default  in  'payment  on  certain  date. 
A  stipulation  in  a  bond  that  if  the  sum  secured  is  not 
repaid  with  interest  at  12  per  cent,  on  a  certain  date, 
the  interest  shall  be  at  18  per  cent,  from  the  date 
•of  the  bond,  is  not  unenforceable.  Naeayanasami 
Naidu  v.  Nabayana  Rau     I.  L.  R.  17  Mad.  62 


44. 


Penal      clause 


in  contract — Enhanced  rate  of  interest  on  default 
■of  payment  of  principal  on  due  date — Penalty — 
Contract  Act  {IX  of  1872),  s.  74— Act  XXVIII  of 
1855,  s.  2.  In  a  suit  on  a  bond,  wherein  it  was 
stipulated  that  the  loan  was  to  be  repaid  on  a  certain 
date  and  to  bear  interest  at  the  rate  of  2  per  cent, 
per  mensem,  but  that,  if  the  loan  were  not  repaid 
on  the  date  named,  the  principal  was  to  bear  interest 
at  the  rate  of  4  per  mensem  from  the  date  of  the 
loan  : — Held,  on  the  authority  of  the  decision  in 
Balkishen  Das  v.  Eun  Bahadur  Singh,  I.  L.  R.  10 
Calc.  305,  that  the  stipulation  as  to  the  payment 
of  interest  at  the  higher  rate  was  not  in  the  nature  of 
a  penalty,  and  that  the  plaintiff  was  entitled  to  a 
decree  for  the  amount  due  on  the  bond  with  interest 
at  the  increased  rate  from  the  date  of  the  bond  ;  and 
that,  whether  the  interest  at  the  increased  rate,  in 
case  of  non-payment  on  the  date  fixed  in  the  con- 
tract, was  payable  from  the  commencement  of  the 
loan  or  from  the  date  fixed  for  the  repayment  of  the 
loan,  s.  74  of  the  Contract  Act  was  not  applic- 
able. Mackintosh  v.  Crow,  I.  L.  R.  9  Calc.  689, 
'Upon  this  point,  dissented  from.  The  decision  in  the   | 
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Case  of  Balkishen  Das  v.  Run  Bahadur  Singh,  I.  L. 
R.  10  Calc.  305,  overrules  the  decision  in  the  case  of 
Mathura  Persad  Singh  v.  Luggun  Koer,  I.  L.  R, 
9  Calc.  615,  and  all  similar  cases  cited,  in  Mackin- 
tosh V.  Crow,  which  held  that  the  stipulation  for  the 
payment  of  a  higher  rate  of  interest  in  the  event 
of  the  non-payment  of  the  debt  on  the  date  fixed 
in  the  contract,  from  the  commencement  of  the 
loan,  is  in  the  nature  of  a  penalty.  Baij  Nath 
Singh  v.  Shah    Ali   Hosain 

I.  li.  R.  14  Calc.  248 


45. 


Contract 


Act 


s.  74 — Penalty — Enhanced  rate  of  interest  and  com- 
pound interest.  A  mortgagor  agreed  that,  if  any 
instalment  of  interest  accruing  due  on  the  mortgage 
was  not  paid,  he  should  pay  compound  interest 
and  discharge  the  principal  in  one  year,  and  further 
that,  if  the  principal  was  not  so  discharged,  he  should 
pay  interest  at  an  enhanced  rate.  Held,  that 
the  mortgagee  could  enforce  the  agreement.  Appa 
Rau  v.  Subyanabayana      I.  L.  R.  10  Mad.  203 


46. 


Contract      Act, 


s.  74 — Penalty — Payment  of  higher  rate  of  interest 
from  date  of  bond  on  hreach.  Where  a  mortgage- 
deed  provided  for  repayment  of  the  debt  in  four 
instalments  with  interest  at  6  per  cent,  and  in  de- 
fault of  payment  of  any  instalment  on  the  due 
date,  for  interest  at  1 2  per  cent,  from  the  date  of  the 
bond: — Held,  following  Balkishen  Das  v.  Run 
Bahadur  Singh,  I.  L.  R.  10  Calc.  305,  that  the 
stipulation  being  reasonable,  the  plaintiff  was 
entitled  on  default  to  recover  the  higher  rate  of 
interest  from  the  date  of  the  bond.  Basavayya 
V.  SuBBABAZu        .         .     I.  Ij.  R.  11  Mad.  294 


47. 


Bond  —  Stipula- 


tion to  pay  double  the  amount  of  debt  on  default 
of  payment  of  any  instalment.  A  stipulation  by 
which,  on  default  of  payment  of  one  instalment, 
double  the  entire,  amount  of  the  debt  due  under  an 
instalment  bond  was  to  become  at  once  payable  : — 
Held  to  be  in  the  nature  of  a  penalty.  Joshi 
ELalidas  v.  Dada  Abhesang 

I.  Ij.  R.  12  Bom.  555 


48. 


Contract     Act, 


ss.  63,  74 — Penalty — Interest  on  decree  aTuount  up 
to  date  of  payment — Remission  of  part  performance 
of  contract — Sum  accepted  on  account  of  interest. 
A  hypothecation-bond  provided  for  payment  of 
interest  on  the  principal  sum  at  the  rate  of  9  per  cent, 
and  contained  a  further  provision  that,  on  default 
being  made  in  payment  of  interest  accruing  due, 
interest  should  be  paid  from  the  date  of  the  bond  at 
the  rate  of  15  per  cent.  Default  was  made  when  the 
first  and  second  payment  of  interest  became  due. 
After  the  second  payment  had  become  due,  the 
creditor  accepted  payment  on  account  of  interest  of 
a  sum  a  little  more  than  the  arrears  calculated  at  9 
per  cent.  In  a  suit  by  the  creditor. — Held,  (i)  that 
the  plaintiff  had  not  waivfed  any  right  under  the 
bond  by  accepting  the  payment  on  account  of 
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interest ;  (ii)  that  the  provision  for  enhanced 
interest  calculated  from  the  date  ot  the  bond  on 
default  was  of  the  nature  of  a  penalty  under  s.  74 
of  the  Contract  Act ;  (iii)  that  the  plaintiff  was  en- 
titled to  interest  on  decree  amount  from  date 
of  decree  to  date  of  payment  at  6  per  cent.  Bal- 
kishen  Das  v.  Run  Bahadur  Singh,  I.  L.  R.  10" 
Cak.  305,  discussed  and  distinguished.  Baij 
Nath  Singh  v.  Shah  Ali  Hosain,  I.  L.  R.  14  Calc. 
248,  dissented  from.     Nanjappa  v.  Nanjappa 

I.  Ii.  R.  12  Mad.  161 


49. 


Contract       Act, 


8,  74 Bond — Breach  of  contract — Penalty.     A  bond 

by  which  immoveable  property  was  hypothecated 
provided  for  interest  at  13^  per  cent,  and  contained 
a  condition  that,  if  the  principal  with  interest  were 
not  paid  within  one  year,  27  per  cent,  should  be  paid 
as  interest  as  from  the  date  of  the  bond.  Held, 
that  the  question  to  be  determined  with  reference 
to  this  condition  was  whether  the  parties  intended 
to  contract  that,  on  failure  by  the  mortgagor  to  pay 
within  the  stipulated  time,  27  per  cent,  should  be 
payable  qua  interest  from  the  date  of  the  bond  or 
whether  they  intended  that  the  condition  should  be 
regarded  merely  as  providing  for  a  penalty,  leaving 
the  amount  of  compensation  for  non-payment 
at  the  stipulated  time  to  be  determined,  in  case 
of  dispute,  by  the  Court.  Held,  that  the  condition 
would  not  in  itself  be  an  unreasonable  one  under 
the  circumstances,  that  the  parties  contracted  that 
the  27  per  cent,  should  be  payable  qua  interest, 
and  that  interest  at  that  rate  must  therefore  be 
aUowed.  Wallis  v.  Srnith,  L.  R.  21  Ch.  D.  243 
referred  to.  Banwabi  Das  v.  Muhammad  Mashiat 

I.  Ii.  B.  9  All.  690 


50. 


Unconscionable 


bargain — Bond — Compound  interest.  In  a  suit  for 
the  recovery  of  a  principal  sum  of  R99  due  upon  a 
bond,  with  compound  interest  at  two  per  cent,  per 
mensem,  it  was  found  that  advantage  was  taken  by 
the  plaintiff  of  the  fact  that  the  defendant  was  being 
pressed  in  the  tahsili  for  immediate  payment  of 
revenue  due,  to  induce  him  to  execute  the  bond 
charging  compound  interest  at  the  above-mentioned 
rate,  notwithstanding  that  ample  security  was  given 
by  mortgage  of  landed  property.  It  was  also  found 
that  although,  under  the  terms  of  the  bond,  the 
plaintiff  had  power  to  enforce  the  same  at  any  time 
by  bringing  to  sale  the  mortgaged  property,  he  had 
wdlfully  allowed  the  debt  to  remain  unsatisfied,  in 
order  that  comixjund  interest  at  a  high  rate  might 
accumulate.  Held,  that  the  bargain  was  a  hard  and 
unconscionable  one,  which  the  Court  had  undoubted 
power  to  refuse  to  enforce,  and  which,  under  all  the 
circumstances,  it  would  be  unreasonable  and  inequit- 
able for  a  Court  of  justice  to  give  full  effect  to  and 
that,  under  the  circumstances,  comiound  interest 
should  not  be  allowed.  Kamini  Sundari  Chaodh- 
rani  v.  Kali  Prosunno  Qhose,  I.  L.  R.  12  Calc.  225  ; 
Beynon  v.  Cook,  L.  R.  10.  Ch.  Ap.  389  ;  and  LaUi  v. 
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Ram  Prasad,  I.  L..  R.  9  All.  74,  referred  to.  The 
Coiu't  decreed  the  principal  sum  of  R99  with  simple 
interest  at  94  per  cent,  per  annum  up  to  the  date  of 
institution  of  the  suit.  Madho  Singh  v.  Kashi 
Ram    ....  I.  L.  R.  9  All.  228 


51. 


Bond — Fail  ure 


to  pay  on  due  date — Enhanced  rate  of  interest  from 
date  of  bond  till  date  of  realization — Penalty — 
Contract  Act  {IX  of  1872),  s.  74.  Held  by  the  Full 
Bench  (Banekjee,  J.,  dissenting  as  to  part),  that 
a  provision  in  a  bond  to  the  effect  that  the  princi- 
pal should  be  repaid  with  interest  on  the  due  date, 
and  that  on  failure  thereof  interest  should  be  paid 
at  an  increased  rate  from  the  date  of  the  bond  up 
to  the  date  of  realization,  amounts  to  a  jirovision 
for  a  penalty,  and  s.  74  of  the  Contract  Act  applies 
to  the  money  claimed  at  the  increased  rate  of  inter- 
est from  the  date  of  the  bond  until  realization. 
Mackintosh  v.  Crow,  I.  L.  R.  9  Calc.  689  ;  Nanjappa^ 
V.  Nanjappa,  I.  L.  R.  12  Mad.  161  ;  and  Sajaji 
Panhaji  v.  Maruti,  I.  L.  R.  14  Bom.  274,  approved. 
Baij  Nath  Singh  v.  Shuh  Ali  Hosain,  I.  L.  R. 
14  Calc.  248,  overruled  so  far  as  dissents  from 
Mackintosh  v.  Crou\  Balkishen  Das  v.  Run  Baha- 
dur Singh,  I.  L.  R.  10  Calc.  305,  distinguished. 
Banebjee,  J. — The  decision  in  Mackintosh  v.  Crow, 
which  regards  the  interest  at  the  increased  rate  as 
a  penalty,  is  correct  as  to  the  claim  of  interest  up 
to  the  stipulated  day  of  repayment,  and  Baij  Nath 
Singh  V.  Shah  Ali  Hosain  was  wrongly  decided 
as  to  this  point.  S.  74  of  the  Contract  Act  applies 
only  to  that  part  of  the  claim  for  interest  whjch  is 
in  respect  of  the  period  from  the  date  of  the  bond 
to  the  due  date,  and  has  no  app'ioation  to  the  claim 
for  interest  for  the  period  from  the  due  date  to  the 
date  of  realization.  This  view  is  in  accordance  with 
the  decision  in  Mackintosh  v.  Crow.  Kalachand 
Kyal  v.  Shib  Chundeb  Roy 

I.  L.  R.  19  Calc.  392 


52. 


Bond — De.fau  It 


in  ffayment  on  due  d<ite — Contract  Act  {XI  of  1872) , 
s.  74 — Breach  of  contract.  A  mortgage- bond  pro- 
vided that  interest  for  the  loan  should  be  paid  at 
R2  per  month,  and  that,  if  the  loan  wore  not  paid 
off  by  a  certain  day,  then  future  interest  from  the 
date  of  default  should  be  paid  at  R3  per  month. 
Held,  that  the  higher  rate  of  interest  was  n- jt  a 
penalty  and  might  be  enforced.     Dullabhdas  Dev- 

CHANDSET  V.  LaKSHMANDAS  SwaRUPCHAN D 

I.  Ii.  R.  14  Bom.  2  00- 


53. 


Stipulation      in 


a  mortgage-bond  for  enhanced  interest  in  default' 
of  jKiyment  on  a  certain  day — Contract  Act  {IX  of 
1872),  s.  74.  A  mortgage-bond  provided  for  re- 
payment of  the  loan  on  a  certain  date  with  interest 
at  the  rate  of  8 J  per  cent.  In  default  of  payment 
on  the  due  date,  interest  was  to  be  pnii  at  the  rate  of 
37  per  cent.,  to  be  calculated  from  the  commence- 
ment of  the  loan.     Held,  that  the  higher  rate  of 
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int3rest  was  a  penalty,  and  not  to  be  enforced.     Sa- 
jAJi  Panhaji  v.  Maruti.    I.  li.  R.  14  Bom.  274 

54.  Liquidated  dam- 
ages— Contract  Act  {IX  of  1872),  s.  74.  A  proviso 
for  retrospective  enhancement  of  interest,  in 
default  of  payment  of  the  interest  at  a  due  date,  is 
generally  a  penalty  which  should  be  relieved  against; 
but  a  proviso  for  enhanced  interest  in  the  future 
cannot  be  considered  as  a  penalty  unless  the  enhanc- 
ed rate  be  such  as  to  lead  to  the  conclusion  that  it 
could  not  have  been  intended  to  be  part  of  the 
primary  contract  between  the  parties.  Umabkhan 
Mahamadkhan  Deshmukh  v.  Salekhan 

I.  L.  B.  17  Bom.  106 


55. 


Contract       Act, 


s.  74 — Bond — Penalty.  Where  in  a  contract  under 
which  interest  is  payable  it  is  agreed  between  the 
parties  that  if  such  interest  be  not  paid  punctually, 
the  defaulter  shall  be  liable  to  pay  interest  at  an 
enhanced  rate  (whether  from  the  time  of  default  or 
from  the  time  when  interest  first  became  payable 
under  the  contract)  such  agreement  does  not  come 
within  s.  74  of  the  Contract  Act,  and  is  to  be  con- 
strued according  to  the  intentions  of  the  parties  as 
expressed  therein,  and  not  as  a  stipulation  for  a  pen- 
alty. Such  agreement  is  to  be  enforced  according  to 
its  terms,  unless  it  be  bound  to  have  been  when  made 
unconscionable  or  fraudulent.  The  Enghsh  doctrine 
of  penal  stipulations  as  appHed  to  such  agreements 
considered  and  not  followed.  Balkishen  Das  v. 
Bun  Bahadur  Singh,  I.  L.  B.  10  Cole.  305  :  L.  B. 
10  1.  A.  162,  considered.  Banke  Behaei  v. 
SuNDAR  Lal        .         .         I.  li.  E.  15  All.  232 


56. 


Compound     in- 


terest— Mortgage-deed — Penalty.  Where  a  mort- 
gage-deed stipulated  for  payment  of  half-yearly 
instalments  of  interest,  and  in  case  of  default  in  such 
payments  provided  for  compound  interest ; — Held, 
that  such  a  provision  was  not  in  the  nature  of  a 
penalty ;  and  there  being  no  question  of  fraud  or 
oppression,  improper  deahng,  exorbitant  amount, 
dealing  with  an  ignorant  person  or  any  such  consider- 
ation, the  stipulation  as  to  interest  must  be  enforced. 
Mangniram  Marwari  v.  Bajpati  Koeri,  I.  L.  B. 
20  Calc.  366  note,  approved.  Subya  Narain 
Singh  v.  Jogendra  Narain  Roy  Chowdhury 

I.  L.  B.  20  Calc,  360 


57. 


Penalty — Con- 


tract Act  {IX  of  1872),  s.  74— Precise  sum  not 
named,  but  ascertainable.  A  mortgage-bond  con- 
tained the  following  stipulations  as  to  interest :  "  I 
will  pay  interest  for  the  said  amount  at  the  rate  of 
Rl-4  per  cent,  per  mensem,  and  at  the  end  of  a 
year  from  the  date  of  the  bond.  I  will  pay  the  whole 
amount  of  interest  due  on  the  principal  for  that  year. 
If  I  do  not  pay  the  interest  in  this  way  at  the  end  of 
each  year,  I  will  be  guilty  of  neglect.  You  will  by 
instituting  suit  reaUze  interest  upon  the  arrears  of 
interest    (which  will  be  regarded  as  principal)  and 
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upon  the  principal  mentioned  in  the  bond  at  the  rat© 
of  R3-2  per  cent,  per  mensem  from  the  mortgaged 
property  and  from  me,  my  heirs,  assigns,  and  repre- 
sentatives and  from  my  other  properties.  I  will  con- 
tinue to  pay  interest  upon  the  principal  for  every 
year  from  the  date  of  the  bond  at  the  end 
of  that  year  so  long  as  the  amount  of  the 
bond  is  not  paid.  In  default  of  payment, 
you  will  act  according  to  the  conditions 
stated  above.  I  will  repay  this  money  within 
three  months  from  date  and  redeem  the  mort- 
gage-property and  mortgage-bond If  I  fail 

to  pay  up  the  principal  money  within  the  said 
specified  time,  I  will  continue  to  pay  up  interest 
upon  the  principal  at  the  rate  of  Rl-4  per  cent, 
according  to  the  said  stipulation  in  the  bond  up  to 
the  date  of  the  institution  of  the  suit,  and  from 
the  date  of  institution  of  the  suit  to  that  of  the 
decree,  and  from  the  date  of  the  decree  to  that  of  the 
realization  of  the  amount."  Held,  tha,t  the  plaint- 
iff was  not  entitled  to  the  higher  rate  of  interest, 
it  being  in  the  nature  of  a  penalty  within  the 
meaning  of  s.  74  of  the  Contract  Act :  Kala  Chand 
Kyal  V.  Shib  Chunder  Boy,  I.  L.  B.  19  Calc.  392, 
referred  to ;  and  this  was  so,  although  no  sum 
was  named  within  the  meaning  of  that  section, 
because  such  sum  was  at  once  ascertainable.  Baid 
Nath  v.  Shamanand  Das    I.  L.  B.  22  Calc.  143 


58. 


Contract     Act 


{IX  of  1872),  s.  74 — Penal  sum — Mortgage — 
Construction  of  covenant  to  pay.  In  a  suit  to  re- 
cover principal  and  interest  due  on  a  mortgage, 
dated  the  19th  April  1882,  it  appeared  that  the  in- 
strument provided  that  the  principal  should  be 
repaid  "with  interest  at  21  per  cent,  per  annum 
in  two  instalments  on  the  8th  May  1883  and  the 
27th  April  1884,  respectively,  and  proceeded  as 
follows  :  "If  the  amount  of  each  instalment  be 
not  paid  on  the  date  of  such  instalment,  we  shall 
make  payment  with  interest  at  three  rupees 
per  cent,  per  mensem  from  the  date  of  the  bond." 
No  payment  had  been  made  on  account  of  principal 
or  interest.  Held,  that  the  enhanced  rate  of 
interest  was  a  penalty  under  s.  74  of  the  Contract 
Act,  and  therefore  was  not  recoverable,  but  that 
the  plaintiff  was  entitled  to  recover  the  principal, 
together  with  interest  calculated  at  21  per  cent,  up 
to  the  dates  when  the  instalments  respectively 
became  due,  and  at  12  per  cent,  from  those  dates  to 
the  date  of  the  plaint  and  at  6  per  cent,  from  that 
date  until  payment.  Nanjappa  v.  Nanjappa,  I.  L. 
B.  12  Mad.  161  ;  Kalachand  Kyal  v.  Shib  Chunder 
Boy,  I.  L.  B.  19  Calc.  392;  and  Umar  Khan 
Mahamad  Khan  v.  Sale  Khan,  I.  L.  B.  17  Bom. 
106,  followed.     Gopaludu  v.  Venkataratn^im 

I.  Ii.  B.  18  Mad.  175 
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Interest 


Act 


{XXVIII  of  1855),  8.  2— Contract  Act  {IX  of 
1872),  s.  74 — Equitable  relief.  In  a  mortgage- bond 
the  interest  payable  was  2  per  cent,  pec  mensem,  and 
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there  was  a  stipulation  that  on  default  of  payment 
on  the  due  date  interest  should  run  "  from  the  date 
of  default  of  promise  "  at  6  per  cent,  per  mensem. 
In  a  suit  upon  the  bond  interest  was  claimed  at  the 
higher  rate  from  the  date  of  default  to  the  date 
of  realization.  Held,  that  it  is  open  to  the  Court 
to  decide,  notwithstanding  the  provisions  of  s.  2, 
Act  XXVIII  of  1855,  whether  the  stipulation  as  to 
the  enhanced  interest  was  agreed  upon  as  interest 
properly  so  called,  or  as  a  penalty,  and  whether  in 
the  circumstances  of  the  case  the  debtor  was  entitled 
to  equitable  relief.  Ramendra  Roy  Chowihry  v. 
Serajvddin  Ahmed  Chowihri/,  2  C.  W.  N.  234, 
and  Umar  Khan  v.  Sale  Khan,  I.  L.  R.  17  Bom. 
106,  referred  to.  Per  Ghose,  J. — The  case  of 
Mackintosh  v.  Crow,  I.  L.  R.  9  Calc.  689,  and 
Kala  Chand  Kyal   v.  Shib  Chunder  Boy,  I.  L.  R. 

19  Calc.  392,  do  not  lay  down  any  rule  of  law  pre- 
cluding the  Court  from  affording  relief  to  a  debtor, 
independently  of  s.  74  of  the  Contract  Act  (IX  of 
1872),  even  when  the  bond  provides  for  increased 
rate  of  interest  prospectively  and  not  retrospective- 
ly, where  a  proper  ground  for  such  equitable  relief 
is  made  out.  Per  Rampini,  J. — The  stipulation 
for  increased  rate  of  interest  may  be  a  penalty,  but 
is  not  necessarily  so  merely  because  the  increased 
rate  is  an  exorbitant  one  ;  whether  it  is  a  penalty 
or  not  is  rather  a  question  of  fact  than  one  of  law, 
and  the  Court  must  consider  whether  fin  the  cir- 
cumstances of  the  case  the  defendants  had  made 
out  their  claim  to  equitable  relief.  Ramendra 
Roy  Chowdhry  v.  Serajuddin  Aham^d  Chowdhry, 
2  C.  W.  N.  234,  distinguished.  Pava  Nagaji 
V.  Govind.  Ramii,  10  Bom.  A.  C.  382;  Umar 
Khan  v.  Sale  Khan,  I.  L.  R.  17  Bom.  103;  Bichook 
Nath  Panday  v.  Ram  Lochun  Singh,  11  B.  L.  R. 
135  ;  Magniram  Marwari  v.  Rajpati  Koeri,  I.  L.  R. 

20  Calc.  366  note ;  and  Surya  Narain  Sing  v. 
Jogendra  Narain  Roy  Cho'iodhiiry,  I.  L.  R.  20  Calc. 
360,  explained.  Pardhan  Bhukh\n  Lal  v. 
Narsing  Dv  al      .         .  I.  L.  R.  26  Calc  300. 

3.  C.  W.  N.  175 


60. 


Contract       Act 


{IX  of  1872),  s.  74— Interest  Act  {XXVIII  of 
1855),  s.  2.  A  borrowed  from  B  H500  on  a  mort- 
gage-bond agreeing  that  he  would  pay  in  return 
R  1,000  by  a  fixed  number  of  instalments,  and  that 
on  failure  of  any  one  instalment  he  would  pay 
interest  on  the  defaulted  instalment  at  the  rate 
of  one  anna  per  rupee  per  mensem  until  the  date 
of  realization.  Held,  upon  a  construction  of  the 
bond,  that  there  was  a  stipulation  to  pay  the  interest 
on  the  defaulted  instalments  from  the  dat?  of  the 
loan,  and  it  was  a  penalty  falling  under  s.  74  of  the 
Contract  Act,  which  could  not  be  enforced.  Mack- 
intosh V.  Crow,  I.  L.  R.  9  Cak.  689  ;  Kalachand 
Kyalv.  Shib  Chunder  Roy,  I.  L.  R.  19  Calc.  312 
Baid  Nath  Das  v.  Shamanand  Das,  I.  L.  R.  22 
Calc.  143;  Nanjappa  v.  Nanjappa,  I.  L.  R.  12 
Mad.  16!,  referred  to.  Held,  further,  that,  even 
if  the  said  stipulation  in  the  bond  did  not  amount  to 
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a  penalty  under  s.  74  of  the  Contract  Act,  and 
although  under  the  provisions  of  s.  2,  Act  XXVII 
of  1855,  a  man  was  free  to  contract  interest  at  any 
rate  that  he  chose  on  the  borrowed  money  and 
nothing  prevented  him  from  agreeing  to  pay  it  from 
any  time  either  prospective  or  retrospective,  yet  the 
only  question  that  would  arise  in  a  case  like  the  pre- 
sent was  whether  a  Court  of  equity  was  precluded  by 
that  Act  from  affording  relief  independently  of  s.  74 
of  the  Contract  Act,  and  that,  notwithstanding  the 
provisions  of  Act  XX  VIII  of  1855,  a  Court  of  equity 
could  see  whether  the  provision  as  to  enhanced  inter- 
est was  agreed  upon  as  interest,  or  whether  it  was 
intended  to  be  a  penalty  upon  the  principles  of 
equity  and  good  conscience,  and  that  in  this  case  the 
stipulation  to  pay  interest  in  default  at  75  per  cent, 
per  annum  was  a  penalty,  and  that  the  debtor  was 
entitled  to  be  relieved  from  it.  Pava  Nagaji  v. 
Oohind  Ramji,  10  Bom.  H.  C.  R.  382  ;  Umar  Khan  v. 
Sale  Khan,  I.  L.  R.  17  Bom.  106  ;  Bichook  Nath 
Panday  v.  Ram  Lochun  Sinjh,  11  B.  L.  R.  135, 
referred  to.  Rame.vdra  Roy  Chowdhttry  r. 
Serajuddix  Ahamed  Chowdhry  2  C.  W.  N.  234 


61. 


Mortgage-bond 


— Failure  to  pay  on  due  date — Stipulation 
for  the  payment  of  enhanced  interest  from  date  of 
default  till  date  of  realization — Whether  such  stip- 
ulation is  a  penalty  where  a  sxLm  is  mentioned 
in  (he  contract  as  the  amoiint  to  be  paid  in  case  of 
a  breach  of  the  contract — Contract  Act  {IX  of  1872), 
8.  74.  In  a  mortgage  bond  w'^ere  the  parties 
are  adults  the  provision  as  to  interest  was  to  the 
following  effect:  "  On  account  of  interest  of  the 
said  sum  of  money,  you  shall  take  the  profits  of  the 
said  lands,  and  1  mil  pay  fi20  per  annum  as  the 
balance  of  interest  from  year  to  year  by  getting  the 
said  amount  endorsed  on  the  back  of  this  document ; 
and  if  I  fail  to  do  so,  then  at  the  end  of  the  year  the 
said  amount  of  interest  shall  be  added  to  the 
principal ;  and  for  the  total  amount,  whatever 
it  will  be,  I  will  pay  up  to  the  date  of  repay- 
ment at  the  rate  of  half  anna  per  rupee  per 
mensem."  Held,  that,  inasmuch  as  what  was 
specified  in  the  contract  was  only  the  enhanced 
rate  of  interest,  but  no  definite  amount  was 
specified  as  being  payable  in  the  event  of  a  breach, 
nor  could  it  be  said  that  the  amount,  though  not  ex- 
pressly stated  in  definite  terms,  was  an  ascertainable 
and  definite  amount  which  could  become  payable  at 
the  date  of  the  breach,  the  stipulation  for  the  pay- 
ment of  enhanced  interest  did  not  come  within  the 
scope  of  s.  74  of  the  Contract  Act.  Mackintosh  v. 
Crow,  I.  L.  R.  19  Calc.  392,  and  Wallis  v.  Smith, 
2  C.  W.  N.  234,  referred  to.     Deno  Nath  Santh  v. 

NiBARAN  ChANDER  ChUCKERBUTTY 

I.  L.  R.  27  Calc.  421 
4  C.  W.  N.  122 
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(     5855     ) 


DIGEST  OF  CASES. 


(     6856    ) 


IISTERSST— conid. 

4.  STIPULATIONS  AMOUNTING  OR  NOT  TO 
PENALTIES— cowiti. 

the  Interest  Act  (Act  XXVIII  of  1855)  which  takes 
away  the  equitable  jurisdiction  of  a  Court  to  relieve 
against  penalties.  The  Court  would  relieve  a  de- 
fendant from  the  penalty  of  paying  a  higher  interest 
•if  it  was  convinced  that  the  stipulation  was  intended 
to  be  really  a  penalty  for  ensuring  the  payments  of 
instalments  on  the  dates  agreed  upon,  and  not  as 
me:e  stipulation  for  the  payment  of  a  higher  interest 
under  the  circumstances.  Ramendra  Roy  Chowdhry 
V.  Serajuddin  Ahamed  Chowdhry,  2  C.  W.  N.  234, 
referred  to.  Umarkhan  Mahamed  Khan  Desmukh 
V.  Sale  Khan,  I.  L.  R.  17  Bom.  106,  followed. 
Manoo  Bepari  v.  Durga  Charan  Sati 

2  C.  W.  N.  333 


63. 


'  •  Dh^rta  ' '  Illi- 


terate  agriculturist — Unconscionable  bargain.      The 
High  Court  as    a    Court   of   Equity  i)ossesses  the 
power  exercised  by  the  Court  of  Chancery  of  grant- 
ing relief  in  cases  of  such  unconscionable  or  grossly 
unequal  and  oppressive  bargains  as  no  man  of  ordi- 
nary produce  woold  enter  into,  and   which,   from 
their  nature  and  the  relative  position  of  the  parties, 
raise  the  presumption  of  fraud  or  undue  influence. 
The  principles  lupon  which  such  relief  is  granted 
apply  to  contracts  in  which  exceedingly  onerous 
conditions  are  imposed  by  money-lenders  upon  poor 
and  ignorant  persons  in  rural  districts.     The  exer- 
cise of  such  power  has  not  been  affected  by  the  repeal 
of  the  usury  laws.     Chesterfield  v.  Janssen,   2  Ves. 
155  ;  CRorke  v.  Bolingbroke.  L.  R.  2  App.  Cas., 
814 ;   Earl  of  Aylesford  v.   Morris,   L.   R.   8   Ch. 
Ap.    484  ;  Nevill  v.   Snelling,   L.   R.   15   Ch.     D. 
'6/9  ;  Beynon  v.  Cook,  L.  R.  10  Ch.  Ap.  389,  re- 
ferred to.     An  illiterate  kurmi  in  the  position  of  a 
present   proprietor   executed   a   mortgage-deed  in 
favour  of  a  professional  money-lender  to  whom  he 
■owed  R97  by  which  he  agreed  to  pay  interest  on  that 
sum  at  the  rate  of  24  per  cent,  per  annum  at  com- 
pound interest.     He  further  agreed  that  "  dharta  " 
or  a  yearly  fine,  at  the  rate  of  one  anna  per  rupee, 
should  be  allowed  to  the  mortgagee,  to  be  calculated 
by  yearly  rests.     It  was  also  provided  that  the  inter- 
est  should  be  paid  from  the   profits   of   certain 
malikana  land  ^  the  mortgagor,  and  that,  if  the 
interest  were  not  paid  for  two  years,  the  mortgagee 
should   be   put   in    possession    of   this   lind.     As 
security  for  the  debt,  a  six  pies  zamindari  share 
was  mortgaged  for  a  term  of  eleven  years.     The 
effect  of  the  stipulation  as  to  "  dharta  ' '  was  that 
one  anna  per  rupee  would  be  added  at  the  end  of 
every  year,  not  only  to  the  principal  mortgage- 
money,  but  also  to  the  interest  due,  and  the  total 
would    be   again   regarded  as  the    principal   sum 
for  the  ensuing  year.     Ten  years  after  the  date 
of  the   mortgage,    the   mortgagor  brought  a  suit 
for  redemption  on  pxymenb    of  only  RJ7  or  such 
sum  as  the  Court  might  determine  as  due  to  the 
mortgagee.    At  that  time  the  accounts  made  up  by 
the  mortgagee  showed  that  the  debt  of  fi.97  with 
compound  interest  had  swollen  to  R873,  of  which 


INTEREST— cowei. 

4.  STIPULATIONS  AMOUNTING  OR  NOT  TO 
PENALTIES— co»«(i. 

the   "dharta"   alone  amounted  to  R211.     Held, 
that  the  stipulation  in  the  deed  as  the  "dharta"  was 
not  of  the  kind  referred  to  in  s.  74  of  the  Contract 
Act  (IX  of  1872),  and  that  there  was  no  question  of 
penalty,  but  that,  looking  to  the  relative  positions 
of  the  parties  and  the  unconscionable  and  oppressive 
nature  of  the  stipulation,  the  benefit  thereof  should 
be  disallowed  to  the  mortgagee,  and  the  mortgagor 
permitted  to  redeem  on  payment  of  the  mortgage- 
money  and  interest,  on  appeal  having  been  preferred 
I    by  him  from  the  decree  of  the  first  Court  making 
I    redemption  subject  to  payment  of  interest.     Lalli 
J    V.  Ram  Prasad        .         .  I.  L.  R.  9  All.  74 


64. 


Award     of    interest    at  a 


penal  rate — Compensation  for  special  damage. 
Interest  at  a  penal  rate  should  not  be  awarded  if 
there  is  no  demand  for  it,  or  for  a  sum  by  way  of 
compensation  for  special  damage  on  the  part  of  the 
plaintiff.  Tikamdas  Javahirdas  v.  Ganga  Ra>i 
Mathuradas  ...        XI  Bom.  203 


65. 


Notice  of  intention  to  en- 


force penal  rate  of  interest.  A  decree-holder 
intending  to  enforce  the  penalty  for  delay  in  the  pay- 
ment of  instalments  is  bound  to  teU  the  judgment - 
debtor  so  when  the  instalments  are  brought  to  him. 
Shama  Churn  Singh  v.  Protab  Coomar  Ghossal 

20  W.  R.  292 

66. Contract  Act,  s.  74t~Enhanced 

rate  of  interest  on  failure  to  pay  on  due  date — Penalty 
— Mortgage — Compound    interest   at   a    rate  higher 
than   that   of   simple   interest — Inierest   at   contract 
rate  up  to  the  date  fixed  by  Court  for  payment  of 
mortgage-money — Subsequent     interest     at     rate     to 
be  fixed  by  Court.     A  provision  in  a  bond  to  the 
effect  that  the  principal  should  be  repaid  with  in- 
terest on  the  due  date,  and  that  on  failure  thereof 
interest  should  be  paid  at  an  increased  rate  from 
the  date  of  the  bond,  amounts  to  a  provision  for 
a  penalty,  and,  under  the  terms  of  s.  74  of  the 
Contract  Act,    reasonable  compensation  should  be 
allowed.     Kalachand   Kyal   v.  Shib  Chunder  R)y, 
I.  L.    R.    19    Calc.    392,    followed.     ChajmM    v. 
Brij  Bhukan,  I.     L.     R.     17    All.     511,    referred 
to.     Stipulation  for  the  payment  of  compound  inter- 
est at  a  rate  higher  than  that  of  simple  interest  is 
a  penalty  which  should  not  be  allowed.     Baid  Nath 
Das     v.     Sharnanand     Das,     I.     L.     R.    22  Calc. 
143,    followed.     In  a  mortgage- decree,    interest    at 
the  contract  rate  should  be  allowed  up  to  the  date 
fixed  by  the  decree  for  the  repayment  of  the  money 
due,  and  after  that  date  at  such  rite  as  the  Court 
may    fix.     Romeswar     Koer    v.    Mahomed    Mehdi 
Hossein    Khan,    I.     L.     R.    20  Calc.  39;    Maha- 
raja   of    Bharatpur    v.      Ram     Kanno      Dei,      L. 
R.  28  I.    A.  35  ;  Bakar    Sajjai    v.     Udit    Narain 
Singh,  1.   L.   R.   21  All.  361,  referred  to.  Rames- 
WAR  Prosad  Singh  v.  Rai  Sham  Kishen  (1901) 

I.  L.  R.  29  Calc.  43 
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67. 


Usury 


Laws 


Repeal  Act  {XXVIII  of  1855),  s.  2— Contract  Act 
Amendment  Act  {VI  of  1899),  s.  4 — Penalty — • 
Principal  sum,  hearing  no  interest,  repayable  by 
instalments — Provisions  for  interest  in  case  of 
default.  Defendant  was  indebted  to  plaintiflF, 
as  the  stake-holder  of  a  ''chit  fund,"  and 
undertook  to  pay  the  amount  of  the  principal 
by  half-yearly  instalments.  He  fmrther  under- 
took that  in  case  of  default  in  the  paj'raent  of 
such  instalments,  he  would  pay  interest  at  the 
rate  of  one  pie  per  rupee  per  diem  from  the 
date  of  default.  No  interest  was  payable  on  the 
principal  sum  unless  default  should  be  made,  the 
instalments  being  in  repayment  of  the  principal  sum 
alone,  without  interest.  Default  having  been  made, 
plaintiff  sued  on  the  bond,  whereupon  defendant 
pleaded  that  the  rate  of  interest  was  penal  and  not 
recoverable.  Held,  that  plaintiff  N\as  entitled  to 
recover.  The  contract  was  not  one  which  provided 
for  the  payment  of  a  given  rate  of  interest  in  any 
event  and  a  higher  rate  in  case  of  default.  Under 
the  agreement,  the  debtor  incurred  no  obligation  to 
pay  interest  at  all  on  the  money  which  he  owed. 
His  liability  to  pay  interest  only  arose  in  the  event 
of  default.  The  case  was  not  governed,  therefore, 
by  the  Contract  Act  of  1872,  or  the  Contract  Act 
Amendment  Act  of  1899.  Per  Sir  Arnold  White, 
C.J. — Under  the  Contract  Act  of  1872,  a  stipulation 
that  an  enhanced  rate  of  interest  should  be  payable 
as  from  the  date  of  default  is  not  a  stipulation  by 
way  of  penalty.  The  explanation  to  s.  4  of  the  Con- 
tract Act  of  1899,  which  provides  that  a  Court  may 
treat  such  a  stipulation  as  a  penalty,  is  permissive, 
and  does  not  preclude  it  from  holding  otherwise. 
Semhle :  That  the  words  * 'which  is  put  in  issue,"  in 
s.  4  of  the  Contract  Act  of  1899,  mean  "  which  is 
in  issue,"  and  that  where  there  is  an  appeal  from 
a  decree  in  a  suit  instituted  in  respect  of  a  contract 
the  contract  is  "  in  issue  ' '  in  the  appeal.  Also, 
that  the  Contract  Act  of  1899  only  applies  to  suits 
instituted  after  the  commencement  of  that  Act. 
Sankaranarayana  Vadhvar  v.  Saxkaranara- 
YANA  Ayyar  (1901)         .    I.  L.  R.  25  Mad.  343 


68. 


Mortgage  bond — 


Penalty — Increased  rate  of  interest  from  date  of 
defaidt — Act  VI  of  1899,  s.  4.  A  stipulation  in 
a  bond,  for  increased  interest  from  the  date  of 
default,  may  be  a  stipulation  by  way  of  penalty,  and 
the  Courts  in  this  country  are  competent  to  grant 
equitable  relief  against  such  stipulation,  independ- 
ently of  s.  74  of  the  Contract  Act.  Abdul  Gani  v. 
Nandlal  (1902)       .         .     I.  L.  R.  30  Calc.  15 

69,  Increased  interest 

on  default — Interest,  provision  for,  in  a  bond- — 
Penalty.  Where,  in  a  bond  executed  on  the  1st 
December,  1888,  the  stipulation  was  that  interest 
would  run  at  the  rate  ot  1^  per  cent,  per  mensem, 
and  that  if  the  amount  was  not  paid  on  the  due  date 
the  interest  on  the  amount  of  loan  from  after  the  ex- 
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piration  of  the  fixed  time  would  be  charged  at  the 
rate  of  5  per  cent,  per  mensem  up  to  the  date 
of  ultimate  recovery :  Held,  that,  the  increased' 
rate  of  interest  being  very  high,  and  there 
being  some  evidence  to  show  that  the  stipula- 
tion was  inserted  to  ensure  prompt  pajment 
by  the  debtor,  the  case  ought  to  be  sent  back 
for  consideration  by  the  Court  below,  from  the- 
point  of  view  that  the  provision  as  to  increased 
interest  might  be  penal,  or  that  relief  might  be 
granted  on  equitable  grounds.  Also,  that,  if  the  pro- 
vision as  to  increased  interest  be  not  strictly  enforce- 
able, reasonable  compensation  should  be  granted  to 
the  plaintiff.  TJmar  Khan  Mahmad  Khan  Desh- 
mukh  V.  Sale  Khan,  I.  L.  R.  17  Bom.  106  ;  Pardhan 
Bhukan  Lai  v.  Narsing  Dyal,  I.  L.  R.  20  Calc. 
300  ;  Dino  Nath  Santh  v.  Nibaran  Clmndra  Chucker- 
butty,  I.  L.  R.  27  Calc.  421,  referred  to.  Mullik 
Abdul  Guni  v.  Nund   Laul(1902) 

7  C.  W.  N.  152 


70. 


Bond — Instal- 


ments— Failure  to  pay  instalments — Interest  at  a 
higher  rate  from  the  date  of  the  transaction — Pen- 
alty. Defendants  borrowed  a  sum  of  R200  from 
the  plaintiffs  and  gave  a  bond,  dated  the  12th 
December,  1879.  for  R250,  repayable  by  monthly 
instalments  of  B5.  The  bond  provided  that,  in. 
case  of  default  in  payment  of  any  instalment,  inter- 
est at  24  per  cent,  per  annum  should  be  charged  from 
the  date  of  the  bond.  The  sum  of  R203-2-9  \\as 
paid  by  defendants  up  to  the  9th  July,  1884,  after 
which  date  no  payments  were  made.  The  plaintiffs 
claimed  interest  from  the  defendants  at  the  rate  of 
24  per  cent,  calculated  from  the  date  of  the  bond. 
Held,  that  the  provision  in  the  bond,  that  on  default 
interest  at  24  per  cent,  jxir  annum  should  be  charged 
from  the  date  of  the  bond,  was  in  the  nature  of  a 
penalty  ;  and  that  the  amount  claimed  could  not  be 
recovered.  Trimbak  Tukaram  Natk  v.  Bhau- 
chand  (1902)         .         .        I.  li.  R.  27  Bom.  21 

71.  Act   VI  of  1899, 

8.  4 — stipulation  for  enhanced  interest  and  for 
C4)mpound  interest  in  case  of  default — Penalty. 
A  bond  stipulated  for  the  payment,  on  a  specified 
date,  of  half  the  principal  sum  advanced,  together 
with  interest  at  the  rate  of  15  per  cent,  per  annum,, 
and  for  the  payment,  on  another  date,  of  the  balance 
of  the  principal  together  with  interest  at  the  same 
rate.  In  case  of  default  in  the  payment  of  either 
instalment,  it  was  provided  that  the  whole  amount  of 
principal  then  due  was  to  become  payable,  together 
with  interest  at  the  rate  agreed,  and  compound  in- 
terest on  the  whole  amount  at  the  rate  of  24  -per 
cent,  per  annum.  Default  \vas  made,  but  the  Subordi- 
nate Court  awarded  no  compensation.  Held,  that, 
inasmuch  as  by  s.  74  of  the  Contract  Act  (as  amend- 
ed) the  Court  is  to  award  reasonable  compen.sation 
not  exceeding  the  amount  named  in  the  contract, 
the  Subordinate  Court  should  find  whether  an  addi- 
tion of  9  per  cent,  was  an  unreasonable  sum  to  allow 
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INTEREST— cowfi. 

4.  STIPULATIONS  AMOUNTING  OR   NOT  TO 
PENALTIES— c(w«i. 

as  compensation,  and,  if  so,  what  compensation 
should  be  allowed  as  reasonable  for  the  non-payment 
of  principal  in  the  manner  agreed  upon  ;  the  stipu- 
lation for  payment  of  compound  interest  being 
regarded  as  compensation  for  non-payment  of 
interest  alone,  and  not  for  non-payment  of  principal. 
Annamalai  Chetty  v.  Veerabadram  Chetty 
(1902)  .         .         .         I.  Ii.  B.  26  Mad.  11 


72. 


Penalty — Stipu- 


lation that  interest  shall  he  chargeable  if  instal- 
ments in  repayment  of  principal  he  not  paid  on  diie 
dates — Applicability  of  Act  VI  of  1899  to  suits  filed 
prior  to  its  coming  into  force.  A  stipulation  in 
a  bond  that  the  principal  sum  shall  be  repaid  by 
instalments  on  specified  dates  (no  provision  being 
made  for  interest)  and  that,  on  default  of  such  pay- 
ments of  principal  being  made,  interest  shall  be 
chargeable  as  from  the  date  of  the  bond,  is  not  in  the 
natiu-e  of  a  penalty.  Semhle  :  That  the  Contract 
Act  Amendment  Act  of  1899  does  not  apply  to  a  suit 
filed  prior  to  the  date  upon  which  it  came  into  force. 
Chinna  Venkatasami  v.   Pedda   Kondiah  (1902) 

I.  L.  R.  26  Mad.  445 

73. Act   VI  of  1899 

(Indian  Contract  Amendment  Act),  s.  4 — Bond — 
Penalty.  Held,  that  a  stipulation  in  a  bond  for 
payment  of  compound  interest  on  failure  to 
pay  simple  interest  on  the  same  amount  is  not  a 
penalty  within  the  meaning  of  s.  74  of  the  Indian 
Contract  Act,  1872,  as  amended  by  Act  VI  of  1899. 
Ganga  Dayal  v.  Bachchu  Lal  (1902) 

I.  L.  R.  25  All.  26 


74. 


Penalty — Com- 


pound interest  in  lieu  of  simple — Act  VI  of  1899, 
s.  4.  Held,  following  the  ruling  in  Ganga  Dayal  v. 
Bachchu  Lal,  I.  L.  E.  25  All.  26,  that  a  stipula- 
tion for  the  payment  of  compound  interest  at 
the  same  rate  as  was  payable  upon  the  principal  is 
not  a  stipulation  by  way  of  penalty,  within  the 
meaning  of  the  Explanation  to  s.  74  of  the  Indian 
Contract  Act,  1872.  Janki  Das  v.  Ahmad  Husain 
Khan  (1902)  .         .         I.  L.  R.  25  All.  159 


75. 


Act  VI  of  1899, 


ss.  1  and  4 — Bond — Stipulation  for  enhanced 
interest,  from  date  of  bond,  on  breach  of  covenant 
to  pay  interest — Penalty.  In  a  bond  executed 
on  the  8th  of  November,  1892,  to  secure  a  sum 
of  R  8,000,  it  was  stipulated  that  interest  should  be 
paid  every  six  months  at  the  rate  of  1  per  cent,  per 
mensem,  but  that  in  case  of  default  in  payment  the 
mortgagor  should  pay  interest  at  the  rate  of  2  per 
cent,  per  mensem  from  the  date  of  the  execution  of 
the  bond.  On  suit  upon  this  bond  to  recover  the 
principal  sum  secured,  with  interest  at  the  enhanced 
rate :  Held,  that  the  provisions  of  Act  VI  of 
1899  were  applicable,  the  question  whether  interest 
was  recoverable  at  the  enhanced  rate  having  been 
put  in  issue  since  that  Act  came  into  force,  although 
^he  bond  might  have  been  executed  before.  Hela, 


INTEREST— cowcZi. 

4.  STIPULATIONS  AMOUNTING  OR  NOT  TO 
PENALTIES— cor»c?d 

also,  that,  under  s.  74  of  the  Indian  Contract  Act,  as 
amended  by  Act  VI  of  1899,  the  stipulation  for 
enhanced  interest  as  from  the  date  of  the  execution 
of  the  bond  was  a  stipulation  by  way  of  penalty, 
against  which  relief  should  be  granted.  Bru 
Bhukhan  Das  v.  Sami-ud-din  Ahmad  Khan  (1902) 

I.  L.  R.  25  All.  169 

INTEREST  ACT  (XXXII  OF  1839). 

See  Compromise — Construction  of,  En- 
forcing Effect  of,  and  setting  aside. 
Compromises   .  I.  L.  R.  28  Calc.  955 

See  Interest. 

See  OuDH  Rent  Act,  ss.  12,  141. 

I.  L.  R.  26  All.  299 


1. 


-_  Act  XXXII  of  1839— Certificate 


of  the  Administrator -General  registering  a  debt — 
Written  instrument.^  ^  A  certificate  of  the  Ad- 
ministrator-General admitting  a  debt  to  be  due  is  not 
such  a  "  written  instrument  "  as  is  contemplated  by 
the  Interest  Act  (XXXII  of  1839),  because  the 
amount  mentioned  therein  is  not  payable  by  virtue 
of  the  certificate  which  merely  purports  to  certify  the 
registration  of  the  amount  of  the  admitted  debt  for 
the  purpose  of  convenience  in  administering  the 
estate.  Omrita  Nath  Mitter  v.  Administrator- 
General  OF  Bengal       .       I.  L  R.  25  Calc.  54 


2. 


Interest  not  claim- 


able ivhere  no  agreement  and  no  demand  in 
writing — Hindu  Law  not  applicable  in  cases  of 
payment  of  interest.  Interest  is  not  claimable  where 
there  is  no  agreement  to  pay  interest  and  no  demand 
in  writing  so  as  to  bring  the  case  within  the  pro- 
visions of  the  Interest  Act.  Hindu  Law  does  not 
apply  in  such  matters  as  the  payment  of  interest  and 
the  rule  of  law  above  stated  applies  in  cases  in 
which  the  parties  are  Hindus.  Sannaddanappa 
V.  Shivbasawa,  I.  L.  R.  31  Bom.  354,  not  followed. 
Annaji  Rau  v.   Raju  Bai,   6   Mad.   H.    C.    400, 

followed.     SUBRAMANIA      AlYAR      V.      SUBRAMANIA 

Ayar(1908)        .         .        I.  L.  R.  31  Mad.  250 
INTEREST  ACT  (XXVIII)  OP  1855). 
s.  2— 


See  Interest — ^]\1iscellaneous  Cases — 
Compound  Interest  ; 

7  C.  W,  N.  876 

Money  Lent  ;    I.  L.  R.  29  Calc.  823 

See  Interest — Stiputations  amounting 
or  not  to  Penalties. 

I.  L.  R.  25  MTad.  343 

INTERLOCUTORY  JUDGMENT. 

See  Civil  Procedure  Code,  1882,  s.  28. 
I.  Ii.  R.  33  Bom.  293 


Judgment  based  upon  an 

assumption    or    hypothesis  subsequently   ascertained 
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INTERIiOCUTORY  JTTDGMENT—cancld.        INTERNATIONAL  LAW. 


to  be  erroneous — Re-opening  the  portion  of  the 
case  affected  by  the  error.  The  High  Court  on 
appeal  delivered  an  interlocutory  judgment  re- 
manding the  case  for  a  finding  on  a  certain  issue. 
On  the  case  coming  again  before  a  differently 
constituted  Bench  of  the  High  Court  for  final 
disposal :  Held,  that  the  remanding  judgment 
was  conclusive  on  all  points  therein  specially  de- 
cided beyond  possibility  of  revision,  but  that  it 
was  otherwise  with  regard  to  any  part  of  the 
judgment,  which  could  be  shown  to  be  based  on 
such  mistake  or  error  as  it  would  have  been  the 
duty  of  that  Bench  to  correct,  if  it  had  been  brought 
to  its  notice,  when  the  judgment  was  delivered. 
Per  Batchelor,  J. — In  so  far  as  any  part  of 
the  remand  judgment  is  based  on  an  assump- 
tion or  hypothesis,  which  is  now  ascertained  to  be 
erroneous,  it  is,  we  think,  comx)etent  to  us — or  rather 
it  is  incumbent  on  us — to  disregard  it,  and  to  re- 
open that  part  of  the  case  affected  by  the  error. 
Balvant  Ramchandea  v.  Secretary  of  State 
(1908)  .         .         .     I.  L.  R.  32  Bom.  432 

INTERLOCUTORY  ORDER. 

See  Appeal — Decrees. 

I.  L.  R.  24  Gale.  725 

See  Appeal — Ex  parte  Cases. 

5  C.  W.  N.  153 

/Sec  Appeal— Orders    .      7  W.  R.  222 

5  N.  W.  160 

L  L.  R.  3  Mad.  13 

I.  L.  R.  8  Bom.  260 

See  Appeal  to  Privy  Council — Cases 
IN  WHICH  Appeal  lies  ob  not — Ap- 
pealable Orders. 

See  Civil  Procedure  Code,  1908,  s.  2. 
I.  L.  R.  31  All.  545 

See  Costs — Costs  in  the  Cause. 

I.  Ii.  R.  26  Bom.  230 

•  See  Injunction  .     I.  L.  R.  31  Calc.  151 

See  Letters  Patent,  cl.  15. 

I  See  Letters  Patent. 

I.  L.  R.  28  Bom.  292 

See  N.-W.  P.  Land  Revenue  Act,  s.  241. 

See  Superintendence  of  High  Court 
— Civil  Procedure  Code,  s.  622. 

L  L.  R.  9  Mad.  256 

I.  L.  R.  4  All.  91 

I.  L.  R.  14  Calc.  768 

I.  L.  R.  18  Bom.  35 

-. —  Civil  Procedure  Code,  1882,  s.  499, 

application  for  order  under.  An  applica- 
tion for  an  order  under  s.  499  of  the  Code  of  Civil 
Procedure  can  only  be  made  by  a  plaintiff  after 
summons  has  been  served,  and  after  reasonable 
notice  of  the  intention  to  apply  for  the  order  has 
been  given  in  writing  to  the  defendant.  Sengotha 
V.  Ram  AS  AMI         .         .        I.  L.  R.  7  Mad.  241 


See  "  Foreign  Judgments." 

I.  Ii.  R.  32  Mad.  469) 

INTERPLEADER  SUIT. 

See  Bailment  .     5  B.  L.  R.  Ap.  31 

See  Civil  Procedure  Code  Act.  1882,  ss. 
473  ic),  588  {23)  I.  L.  R.  80  All.  22. 

See       Costs — Special       Cases — Inter- 
pleader Suit       .         .     1  Mad.  360 

See  Practice      .  I.  L.  R.  32  Bom.  592 

See  Small  Cause  Court,  Mofussil 
— Jurisdiction — Compensation  for 
Acquisition  of  Land. 

I.  L.  R.  20  Mad.  155 

1. Person  in  position  of    mere 

stake-holder — Procedure.  ^Vhere  a  party  in  the 
position  of  a  mere  stake-holder  is  made  a  defendant 
in  a  suit,  his  proper  course  under  the  Civil  Proce- 
dure Code  is  to  pay  the  money  into  Court  and  ask 
that  the  parties  really  interested  may  be  substituted 
for  himself  as  defendants.  Assaram  Burteah  v. 
Commercial  Transport  Association 

2  Ind.  Jur.  N.  S.  113 


2. 


Defendant      not      claiming. 


whole  subject-matter — Suit  irregularly  framed. 
An  interpleader  suit  is  not  improperly  constituted 
merely  because  one  of  the  defendants  does  not 
claim  the  whole  of  the  subject-matter.  Hoggart  v. 
Cutts,  Cr.  de  P.  197,  observed  upon.  Secretary 
OF  State  v.  Mohamed  Hossain       .    1  Mad.  360 


3. 


Claims  by  plaintiflE"  against 


goods  in  respect  of  "which  suit  brought — 
Civil  Procedure  Code,  1SS2,  ss.  470  and  473 — Costs 
of  plaintiff — Freight — Wharfage — Demurrage.  In 
May  1893,  S  (defendant  No.  4),  a  resident  at  Hissar 
in  the  Punjab,  consigned  600  bags- of  rapeseed  to 
K  of  Bombay,  and  delivered  them  to  the  plaintiffs 
for  carriage  to  Bombay.  While  the  goods  were  in 
transit  to  Bombay,  S,  the  consignor,  ordered  the 
plaintiffs  to  deliver  them  to  his  agent  F,  instead  oi 
to  the  consignee,  and  on  the  18th  May  F  requested 
delivery  from  the  plaintiffs.  Before  the  goods  could, 
be  delivered,  however,  the  firm  of  E  D  S  d:  Co. 
(defendants  Nos.  1,  2,  and  3)  claimed  them,  alleging, 
that  they  had  been  assigned  to  them  by  A'  for  valu- 
able consideration.  The  plaintiff.s  thereupon  filed 
this  suit,  praying  that  the  defendants  should  be 
required  to  interplead,  and  that  they  should  be 
restrained  from  suing  them  (the  plaintiffs)  in  respect 
of  the  said  goods.  The  plaintiflFs  claimed  to  charge 
the  goods  with  payment  of  freight,  wharfage,  and 
demurrage,  and  their  costs  of  suit.  Held,  (i)  that 
the  suit  was  properly  instituted  by  the  plaintiflFs- 
as  an  interpleader  suit  so  as  to  entitle  them  to  their 
costs  ;  (ii)  that  S,  the  fourth  defendant,  was  en- 
titled to  the  goods,  .subject  to  the  plaintiffs*  charge- 
for  freight  and  costs  ;  (in)  that  the  plaintiffs 'charges- 
for  wharfage  and  demurrage  could  not  be  allowed. 
The  goods  remained  in  the  plaintiffs'  possession,, 
not  by  reason  of  any  neglect  or  default  of.  the  ownecr 
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to  take  delivery  of  them,  but  by  the  act  of  the 
plaintiffs  themselves,  who  kept  and  refused  to  deh- 
ver  them  for  their  own  protection  and  benefit.  All 
that  they  could  presumably  be  entitled  to  was  a 
reasonable  warehouse  rent,  which,  however,  they 
had  not  claimed.  Bombay,  Baroda  and  Central 
India  Railway  Co.  v.  Sassoon 

I.  L.  B.  18  Bom.  231 

INTERPRET ATIOW  OP  STATUTES. 

/  See  Statutes,  Interpretation  of. 

See  Bengal  Tenancy  ^^ct  (VTTT  of  1885), 
s.  106  .         .       12  0,  W.  N.  887 

See  Construction. 

See  High  Court  .  I.  L  R.  35  Gale.  701 

INTERPRETER. 

omission  to  administer  oath  to — 

See  Perjury  .     I.  L.  R.  36  Calc.  808 

See  Sanction  foe  Peosfcution. 

I.  Ii.  B.  36  Calc.  808 

Sworn       interpeter,      necessity 

for— Criminal  Procedure  Code,  1861,  s.  198. 
There  was  no  necessity,  under  s.  198,  Code  of  Crimi- 
nal Procedure,  1861,  lor  making  use  of  a  regularly 
sworn  iiiterpreter  to  interpret  his  evidence  to  a  party 
making  a  statement.     Queen  v.  Mad  an  Mfndul 

16  W.  R.  Cr.  71 

INTERROGATORIES. 

See  Practice — Civil  Cases — Interroga- 
tories. 


1. 


—  evidence  taken  on — 

See  Commission — Criminal  Cases. 

I.  Ii.  R.  19  Bom.  749 

Discovery — Fishing  quedions — 


Practice — Defective  ^leadings — Issues — Code  of  Civil 
Procedure  {Act  XIV  of  1882),  ss.  121,  127.  In- 
terrogatories are  not  in  this  country  to  be  framed 
to  anticipate  or  supply  defects  of  pleading  or  to  as- 
certain the  case  of  the  other  side.  Whei  e  the  plead- 
ing of  either  party  is  too  vague,  the  Cuurt  may  call 
for  a  further  or  fuller  Avritten  statement,  or  may 
frame  and  record  issues  until  the  case  raised  by  the 
pleadings  is  ascertained  mth  sufficient  clearness.  A 
plaintiff  may  interrogate  with  a  view  to  obtain  in- 
formation or  admission  in  support  of  his  own  case, 
and  this  right  extends  not  only  to  his  original  case 
but  also  to  any  answers  which  he  has  to  make  to 
the  defendant's  case,  subject  to  the  qualification 
{inter  alia)  that  the  interrogatories  must  be  directed 
to  a  case  on  which  the  plaintiff  has  already  deter- 
mined, and  to  which  he  has  committed  himself. 
He  cannot  be  allowed  to  put  fishing  questions 
in  order  to  try  whether  he  can  discover  an}'  flaw 
in  the  deiendant's  case  or  suggest  any  answer  to  it. 
ALi  Kader  Syud  HossAiN  A.LI  V.  Go^iND  Dass 

I.  Ii.  R.  17  Calc.  840 


2. 


Production 


of 


documents — Cade  cf  Civil  Procedure,   1882,  ss.  121, 


INTERROGATORIES— concW. 

126,  129,  130,  133,  and  134— Definition  of  term 
"  family.^''  To  interrogate  a  party  to  a  suit  as  to  the 
construction  he  puts  on  the  meaning  of  the  word 
"family  "  is  not  admissible,  although  to  ask  him  who 
the  persons  are  who  are  living  in  his  household  is  so. 
Tht!  former  question,  if  replied  to,  would  only  be  of 
value  as  the  opinion  of  a  party  to  suit  on  what  is 
really  a  question  of  law.  Under  the  Civil  Procedure 
Code,  interrogatoiies  for  the  purpose  of  eliciting 
facts  bearing  upon  issues  arising  in  a  suit  are  limited 
in  operation  and  are  not  permissible  in  case  where 
the  procedure  provided  by  s.  134  of  the  Code  is  appli- 
cable. Ali  Kader  Syud  Hossain  Ali  v.  Gobind 
Dass,  I.  L  R.  17  Calc.  840,  and  Weideman  v. 
Wulpole,  L.  R.  24  Q.  B.  D.  537,  approved.  Ss. 
121,  125,  129,  130,  133,  and  134  of  the  Code  of 
Civil  Procedure  discussed.  Nittomoye  Dassff  ". 
SooBUL  Chunder  Law     ,    I.  L.  R.  23  Calc.  117 


3. 


Interrogatories,  omission  to 


ans-wer,  effect  of ^Ciml  Procedure  Code  (Act 
XIV  of  1882),  ss.  121,  136— Practice.  Omission  to 
answer  interrogatories,  delivered  after  leave  granted 
under  s.  121  of  the  Civil  Procedure  Code,  does  not 
render  the  party  so  omitting  to  answer  liable  to  have 
his  defence  struck  out  under  s.  136  of  the  Code, 
Lalla  Dehi  Pershad  v.  Santo  Pershad,  I.  L.  R.  10 
Calc.  505,  overruled.  Prfm  Sukh  Chunder  v. 
Indro  Nath  Banerjee   .    L  L.  R.  18  Calc.  420 

INTERVENOR. 

See  Divorce  Act  (IV  of  1860),  ss.  7.  11 

AND  45        .         .       7  C.  W.  N.  504 

I.  Ii.  R.  30  Calc.  489 

I.  L.  R.  30  Calc.  490n 

See  Ejectment,  suit  for. 

1  Agra  Rev.  51 

See  Estoppel — Estoppel  by  Conduct. 

I.  Ii.  R.  4  Calc.  783 
9  W.  R.  338 

See  Onus  of  Proof — Intervenors. 

See  Parties — Parties  to  Suits — Rent, 
Suits  for,  and  Intervenors  in  such 
Suits. 

See    Possession,    Order    op    Criaiinal 
Court  as  to — Notice  to  Parties. 

I.  Ii.  R.  4  Calc.  650 

See  Possession,  Order  of  Criminal 
Court  as  to — Parties  to  Procffd- 
mos       .        .        .    3  C.W.N.  329 

See  Res  Judicata — Parties — Interven- 
ors. 

INTESTACY. 

See  Appeal — Orders — Order  under 
Mad.  Reg.  Ill  o''  1802,  s.  10,  cl.  7. 

I.  L.  R.  24  Mad.  95 

See  Mahomedan  Law — Dfbts. 

I.  L.  R.  4  Calc.  142 

See  Regulation  No.  V  of  1799,  s.  7. 

I.  Ii.  R.  29  All.  277 
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INTESTACY— .cowcW. 


See  Right  of  Suit — Intestacy. 

L  Ij.  K.  18  Bom.  337 


suit     for      distributive      share 

under — 

See      Pabties — Pabties      to      Sttits — 
Legacy,  suit  for    .    13  B.  Ii.'R.  142 

INTESTATES*  ESTATES  ACT  (XXV'OP 
1866). 

See  Limitation        .    10  C.  W.  N.  354 
INTOXICATION. 


1. 


Offence    committed    under. 


Intoxication  should  not  be  treated  as  an  aggravation 
of  an  offence.     Queen  v.  Zulfukap.  Khan 

8  B.  Ii.  B.  Ap.  21 :  16  W.  B.  Cr.  36 

2.  Palliation  of  ofifence.  Nor   is 

it  any  excuse  for  it.    Queen  v.  Akulputtek    Gos- 
SAIN 6  W.  B.  Cr.  68 

Queen  v.  Bodhee  Khan      .      5  W.  B.  Cr.  79 


3. 


Murder.    In  a  case 


of  murder  committed  in  a  drunken  squabble,  it  was 
held  that  voluntary  drunkcnne.««,  though  it  does  not 
palliate  any  offence,  may  be  taken  into  account  as 
throwing  light  on  the  question  of  intent  ion.  QuKBN 
V.  Ram  Sahoy  Bhar      .        W.  B.  1864,  Cr.  S4 

INVALID  BALES. 

Sec  Sale  in  Execution  op  Decree. 

INVENTIONS  AND  DESIGNS  ACT  (V 
OF  1888). 

1.  88.  4  and    SO—Invenlicm — Im- 


provement— Combination  of  known  gmb$lanee§  to 
produce  a  known  remdt — Burden  of  proof.  Held, 
that  a  combination,  effected  by  placing  one  known 
material  side  by  side  with  another  kno%%'n  materUd, 
not  involving  the  exercise  of  any  special  in%'entive 
power,  and  ending  in  a  result  which  differed  from 
previous  results  only  because  the  materials  so  placed 
produced  an  improved  article,  did  not  amount  t)  an 
"  invention  "  as  defined  by  Act  V  of  1888.  Held, 
further,  that  it  is  for  the  ])erson  who  claims  an  exclu* 
sive  privilege  under  the  Inventions  Act  to  |)rove  that 
the  facts  exist  which  entitle  him  to  the  privilege 
claimed.     EtX3iN  Mills  Co.  v.  Mum  Mills  Co. 

L  L.  B.  17  Aa  4eo 

2. 

ture- 


8a  4,  6,  and  30— .Veir  manufac- 

ProceM,^^  meaning  of.  In  a  case  where  an 
inventor  of  a  new  manufacture  or  jirocess  sold  the 
article  produced  by  the  process  freely  for  a  large 
number  of  years  in  the  open  market  and  then  applied 
for  a  patent  under  the  Inventions  and  Designs  Act, 
1888  : — Held,  that,  where  profit  is  openly  derived 
from  the  employment  of  a  secret  process,  there  is  n 
public  user  of  such  secret  process  within  the  meaning 
of  the  Act.  The  term  "invention,"'  havingregard 
to  8.  5  of  the  Act,  means  new  manufacture.  SembU  : 
The  term  '*  new  manufacture"  or  "invention" 
might  be  applied  to  a  process  only.  Held,  also,  that 
'*  assignee  '    in  the  Act  refers  to  an  assignee  of  the 


INVENTIONS  AND    DESIGNS  ACT  (V 
OP  1888)—<:ontd. 


88.  4,  5,  and  30 — ccncld. 


entire  title  and  interest  of  the  inventor  :  s.  4,  sub-s. 
(4),  of  the  Act.  Tfooiv.  Zimmer,  Holt  58,  followed. 
In  the  matter  of  the  Ixventioxs  and  Designs 
Act,  1888.     Galstaun  t?.  Short 

I.  L.  a.23Calc.  702 

L  8.  29 — Infringement   of    paUnl — 

Patent  consisting  of  a  combination  of  part^— 
Infringement  as  to  one  or  more  of  such  parts.  Held, 
that  a  valid  patent  for  an  entire  combination  for  a 
process  gives  protection  to  each  part  thereof,  which 
is  new  and  material  for  that  process.  Parkes  v. 
Stevens,  L.  R.  S  Eg.  258,  followed.  Butler  r. 
Adamji  Bahuba  (1904)       .     I.  L  B.'26  All.  96 

a ''  DistriW    and 

*' District  Court,"  meanings  of— '' District  Court,** 
if  it  includes  High  Court  in  its  original  jwritdiction— 
S.  29  (2),  {3)  and  {4)  bars  certain  defenem  to  on  atHon 
^Ss.  30  and  31 — Applieation  for  a  rule  to  a  High 
Court — Procedure — Intention  of  Lfgidature.  The 
expreesion  "District  Coiui,"  as  us€<i  in  s.  29  (1) 
of  the  Inventions  and  Designs  Act  (Act  of  V  1888) 
includes  High  Court  in  the  exracise  of  its  Ordinary 
Original  Civil  Jurisdiction,  under  s.  4  (1)  of  that 
Act.  The  Legislature  intended  that  objections  indi- 
cated in  s.  29  (2),  (3)  and  (4)  should  not  be  aIlo>>^I 
to  be  raised  in  defence  to  on  action  for  the  in- 
fringement of  an  exclusive  privilege  acquired 
under  But  I  of  the  Act,  but  must  be  raised  under 
the  provisions  of  sa.  30  and  31  of  the  Act,  by  apply- 
ing  to  a  Hidh  Court  for  a  rule  to  show  cause  why 
the  Court  diould  not  declare  that  the  exclusive 
privilege  so  scquired  had  not  been  so  a<  '  i>y 

reason  of  the  objections  mentioned  in  the-  •  r 

seotioDB.  Keoar  Natb  Moxpal  r.  (.••nehu 
Chahdba  Adak  (1907)  .         .    12  C.  W.  N.  446 


s.aa— 


See  BcROBN'  of  Proof. 


10  C.  W.  N.  986 


BuU  issued 


under 


s.  30  on  respondtnt-^Respondsnt  Skewing  cause  hp 
affidnrits — Itsus  directed  to  be  tried — Ohms  oI  proof 
at  trial.  The  applicant  obtained  a  rule  under  s.  30 
of  the  Inventions  and  Designs  Act,  calling  upon  the 
respondent  to  show  cause  Uiat  he  had  not  acquired 
an  exclusive  privilege  in  a  certain  invention.  The 
respondent  showed  cause  against  the  rule  by  affida- 
vits, but  the  Court  instead  of  dincharging  the  rule, 
directed  the  issue  to  be  tried.  Held,  &i  the  trial, 
that  the  onus  of  proof  lay  on  the  respondent. 
Albxakoib  Gray,  In  re  (1906)  10  C.  W.  N.  985 

••  61— "  Proamtor  "    of   a  design — 

Publication  of  design  in  British  India.  In  1890 
the  plaintiffs  got  a  design  for  a  curtain  rcttis* 
tered  under  the  Inventions  and  Designs  Mt, 
1888,  as  being  the  proprietors  thereof.  In  1901 
they  sued  the  defendants  for  damages  for  imi- 
tating this  design.  The  defendants  proved  that 
they  were  making  the  curtains,  which  were  alleged 
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INVENTIONS  AND  DESIGNS  ACT  (V 
OF  1888)— concld. 

— s.  51 — concld'     • 

to  be  an  imitation  of  the  plaintiff's  registered  design, 
for  a  Bombay  firm,  and  also  that  the  design  had  been 
sent  to  the  Bombay  firm  from  a  firm  in  London  in 
1897,  that  is,  before  the  plaintiffs'  design  was  regis- 
tered, in  order  that  curtains  of  similar  design  might 
be  manufactured  in  India  and  sent  back  to  London 
for  sale.  The  plaintiffs  failed  to  prove  that  they 
•either  had  invented  the  design  or  had  parchased  it 
from  the  inventor.  Held,  that  the  sending  of  the 
design  by  the  London  firm  to  the  firm  in  Bombay, 
with  which  the  fromer  were  in  no  specially  confiden- 
tial relations,  amounted  to  a  publication  of  the 
design  in  British  India  ;  and,  as  the  plaintiffs  were 
not  the  ' '  proprietors  ' '  of  the  design,  within  the 
meaning  of  s.  51  of  the  Inventions  and  Designs  Act, 
they  were  not  entitled  to  any  protection.  Bahal 
Rai  v.  Sumae  Chand  (1903)  I.  L.  R.  25  All.  493 

INVESTIGATION. 

See  Local  Investigation. 
See  Police  Inquiry. 

IRONICAL  PUBLICATION . 


See  Libel 


10  B.  L.  R.  71 


IRREGULARITY. 

See  Civil    Procedure   Code,    1882,    ss. 
306  AND  311    .     I.  L.  R.  28  All.  238 

See  Civil  Procedure  Code,  s,  578. 

I.  L.  R.  29  All.  662 

See  Execution  of  Decree — Irregular- 
ity. 

affecting  or  not  merits  of  case — 

See  Appellate  Court — Errors  affect- 
ing OR  NOT  Merits  of  Case. 

See  Witness — Civil  Cases. 

I.  L.  R.  28  Cale.  37 

in    appointment    of    guardian    ad 

litem — 

See  Minor — Representation  of  Minor 
IN  Suits      .     I.  L.  R.  30  Cale.  1021 

in  arbitration — 

See  Arbitration — Duties  and  Powers 
OF  Arbitrators  .   L.  R.  29  I.  A.  168 

in  civil  case— 

See  Attachment — Subjects  of  Attach- 
ment— Trust  Property. 

I.  L.  R.  28  Cale.  574 

See  Execution  of  Decree — Transfer  of 

Decrees  FOR   Execution  and  Powers 

■    OP  Court  .         .     6  N.  W.  69 

I.  L.  R.  11  Bom.  153, 160  note 

See  Judge — Power. 

I.  L.  R.  7  Cale.  694 


IRREGU  L  ABlTY—contd. 
in  civil  case — concld' 


/See  Madras  Boundary  Act,  ss.  21,  25,28. 
I.  L.  R.  1^  Mad.  1 


See  Privy  Council, 

HEARING 


Practice  of — ^Re- 
1.  W.  R.  P.  C.  51 
8  Moo.  LA.  1^9* 

See  Sale  in  Execution  of  Decree — 
Mode  of  Execution — Mortgage. 

I.  L.  R.  28  Cale.  73 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  1882,  s.  622. 

in  criminal  case— 

See     Complaint — Dismissal    of      Com- 
plaint— Ground  for  Dismissal. 

See  Criminal  Procedure  Code  (ActV 
of  1898),  ss.  145,  435. 

I.  L.  R.  30  AU.  41 

See  Criminal  Proceedings. 

5  C.  W.  N.  252 
I.  L.  R.  25  Mad.  546 
I.  L.  R.  24  Mad.  675 

;Sce  Discharge  of  Accused. 

I.  L.  R.  12  Mad.  35 

^ee  False  Evidence — Contradictory 
Statements         .        6  C.  W,  N.  840 

,Sfee  Joinder  of  Charges^ 

I.  L.  R.  12  Mad.  273 

I.  L.  R.  14  Cale.  395 

I.  L.  R.  15  Bom.  491 

I.  L.  R.  14  All.  502 

I.  L.  R.  20  Cale.  413 

I.  L.  R.  27  Cale.  839 

1  C.  W.  N.  35 

5  C.  W.  N.  866 

I.  L   R.  29  Cale.  385 

I.  L.  R.  26  Mad.  125 

^ee  JUDGE-POWER.       2iw.R.Cr.47 

23  W.  R.  Cr.  59 

I.  L.  R.  3  Mad.  112 

^ee  J^DGMENT-CRmiNAL  CASE^.^^^^  ^^^ 

i  ii.  R.  21  Cale.  121 

I.  L.  R.  23  Cale.  502 

;See  Jury    Jury  in  Session^  Cases^  ^^^ 

I.  L.  R.  26  Mad.*  598 

See  Possession,  Order  of  Criminal 
Court  as  to— Cases  in  which  Magis- 
trate CAN  decide  as  T^^^^^';^^5iLo 

^ee  Revision— Criminal  Cases— Judg- 
ment, DEFECTS  IN.  ^^  ^   ^    ^  ^^^^  ^^^ 

I.  L.  R.  13  Cale.  272 

See  Witness — Criminal  Cases — Sum- 
moning Witnesses     6  C.  W.  N.  548 
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IRREGULARITY— concZrf. 

. in  sale — 

See  Sale  for  Arrears  of  Rent — Set- 
ting ASIDE  Sale — Irregularity. 

See  Sale  for  Arrears  of  Revenue — 
Setting    aside    Sale — Irregulaeity. 

See  Sale  in  Execution  of  Decree — 
Setting  aside  Sale — Irregularity. 

,; in  serving  notice — 

See  Sale  for  Arrears  of  Revenue. 

1.  L.  R.  34  Calc.  381 

in  transferring  a  criminal  case — 


See  Jurisdiction. 


I.  li.  R.  36  Cale.  869 


IRRIGATION. 


See  Landlord  and  Tenant — Nature  of 
Tenancy      .     I.  Ii.  R.  28  Calc.  693 

See  Negligence       I.  L.  R.  24  Mad.  36 

See  Railways  Act,  ss.  7,  10  and  11. 

I.  L.  R.  25  Mad.  632 

See  Right  to  use  of  Water. 

I.  L.  R.  16  Mad.  333 
I.  Ii.  R.  29  Calc.  100 

See  Riparian  Owner. 

I,  L.  R.  28  Mad.  236 

1. 1,.  R.  29  Bom.  357 

I.  L.  R.  35  Calc.  851 

See  Riparian  Rights  .  11  C.  W.  N.  85 
ISAMNAWISI  PAPERS. 

See     Evidence — Civil    Cases — Miscel- 
laneous Documents — Isamnawisi  Pa- 
8  B.  Ii.  R.  504 


PERS 


ISLAND    FORMED    IN 
RIVER. 


NAVIGABLE 


See  Accretion — New  Formation  of  Al- 
luvial Land — Churs  or  Islands  in 
Navigable  Rivers. 

See  Act  IX  of  1847      .   6  B.  L.  R.  255 

ISSUES. 

Col. 

1.  Framing  and  Settling  Issues  .  6870 

2.  Fresh  or  Additional  Issues  .  5872 

3.  Issues  in  Rent  Suits      .         .         .  6880 

4.  Evidence  on  Settlement  of  Issues  6881 
6.  Issues  in  Special  Suits  .         .         .  5881 

6.  Omission  to  settle  Issues       .         .  5886 

7.  Decision  on  Issues         .         .         .  6887 


abandonment  of — 


See  Pleader — Authority  of,  to    bind 
Client         .         .     L.  R.  29  I.  A.  76 


ISSUES— ^o»^</. 

determination  of— 

See  Res  Judicata — Matters  in  Issue. 
non-raising  of  issue  as  to  limit- 


ation— 

See    Limitation — Question    of    Limit- 
ation     .         .         L.  R.  29  I.  A.  76 

preliminary  issue— 

See  Costs — Special  Case  — Preliminary 
Issue        .  I.  L.  R.  20  Calc.  763 


—    raising  of — 
See  Practice — Civil  Cases — Issues. 


1.  FRAMING  AND  SETTLING  ISSUES. 


1. 

Civil 


Mode 

Code, 


of    framing    issues — 

1859,     s.      139.    Semble: 


Procedure  L/oae,  iooi/,  s. 
Under  s.  139  of  Act  VIII  of  1859,  the  issues  were 
to  be  framed  upon  the  plaint,  written  statements, 
and  allegations  of  the  parties  or  their  counsel. 
Mackintosh  v.  Temple  .  2  Ind.  Jur.  N.  S.  833 


2. 


Plaint —  Writien 


and  oral  statements.  The  issues  are  to  be  framed 
from  all  questions  of  law  or  fact  upon  which  the 
parties  may  be  at  issue,  and  are  to  be  collected,  not 
merely  from  the  plaint,  nor  from  the  written  state- 
ments, but  may  also  be  taken  from  the  oral  state- 
ments of  their  pleaders.  Kowsullya  Dossee  r. 
Ram  Juoournath  Dey  Sircar     .     8  W.  R.  162 

Man  Gobind  Sibcab  v.  Umbika  Monee  Dossia 

16  W.  R.  218 

8.  — Civil     Procedure 

Code,  1859,  s.  139— Plaint— WriUen  and  oral 
statemerUs.  Under  8.  139,  Act  VIII  of  1859, 
the  Court  may  frame  the  issues  from  the  oial 
examination  of  the  parties  or  their  pleaders,  notwith- 
standing any  difference  between  the  allegations  of 
fact  contained  in  those  examinations  and  the  allega- 
tions contained  in  the  written  statements.  Sha- 
hebzadi  Beoum  v.  Himmat  Bahadur 

4  B.  Ii.  B.  A.  C.  108  :  12  W.  R.  512 


Civil      Procedure         '< 


Code,  1859,8.  139.  A  Court  cannot  refuse  to  enquire 
into  a  plea  set  up  by  a  platintiff 's  pleaders  in  reply  to 
questions  put  them  by  the  Court,  although  such  plea 
was  not  advanced  in  the  original  plaint.  S.  139, 
Code  of  Civil  Procedure,  authorized  a  Court  to  frame 
issues  on  allegations  collected  from  the  oral  examina- 
tion of  parties  or  their  pleaders,  notwithstanding 
discrepancy  between  these  allegations  and  the 
written  pleadings.  Kobeebooden  Ahmed  v  Nyan 
Bibee- 8W.R.  354 

6. Civil     Procedure 


Code,  1882,  8.  147.  A  Court  in  framing  issues  is 
not  bound  down  to  the  language  of  the  plaint  and 
written  statement,  but  may  frame  them  not  only 
from  the  pleadings,  but  also  from  the  statements  of 
the  parties  and  their  pleaders  made  before  the  Court. 
Mahomed  Mahmood  v.  Safar  Ali 

I.  Ii.  B.  11  Calc.  407 
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IQSTj:ES—contd. 
1.  FRAMING  AND  SETTLING  ISSUES- 


e. 


Exact 


■contd, 
words 


of  the  Legislature  relating  to  issues.  Where  the  rights 
in  a  case  have  to  be  determined  by  reference  to  the 
words  of  the  Legislature  then  those  words  should 
be  used  for  the  purpose  of  the  issues  so  far  as 
circumstances  permit.  Lakshmandas  v.  Akna 
Lane  (1904)  ,         .     I.  L.  R.  32  Bom.  358 

7. Settlement    of  Issues — Civil 

Procedure  Code,  1859,  s.  139.  Issues  are  to  be  fixed 
under  s.  139,  Code  of  Civil  Procedure,  when  both 
parties  appear,  and  the  Court  can  ascertain  from 
them  what  are  the  points  upon  which  they  are  at 
issue.  The  Court  is  not  bound  to  fix  any  issue  when 
the  defendant  does  not  appear,  but  ought  to  proceed 
under  s.  Ill  to  hear  the  case  ex  parte.  Ameer 
Ali  Sowdague,  v.  Imamoodeen      .  15  W.  R.  145 


8. 


Form      of    issues 


requisite  for  trial.  The  issues  should  raise  matters 
fairly  in  controversy  between  the  parties,  even 
though  the  pleadings  may  be  defectively  drawn. 
Cannammal  Ayair  v.  Vijaya  Ragfnada  Ranga 
Samy  Singapulliar       .         .         .8  Mad.  114 


9. 


Nature  of    issues 


requisite  for  trial.  It  may  be  laid  down  as  a  general 
rule  that  only  such  averments  should  be  made  the 
subject  of  issues  as  are  essential  to  support  the 
cause  of  action  and  are  denied  by  the  defendant, 
or  as  are  essential  to  support  a  plea  and  are  denied 
by  the  plaintiff.  Mere  pieces  of  evidence  which 
are  to  the  adduced  to  enable  the  Court  to  infer  the 
truth  of  a  material  averment,  ought  not  to  be 
made  the  subject  of  a  separate  issue  ;  nor  should 
the  motives  of  the  plaintiff  in  bringing  the  suit 
be  put  in  issue  ;  for  if  he  have  a  good  cause  of 
action,  his  motives,  as  ill-will,  pique,  etc.,  would 
not  be  an  any  answer  to  it.     Birch  v.  Furzind  Ali. 

3  N.  W.  303 


10. 


Duty    of    Court. 


The  duty  of  a  Judge  in  clearly  ascertaining  the 
real  points  in  dispute,  and  framing  issues  accord- 
ingly, pointed  out.     Apaya  v  .  Rama 

I.  L.  R.  3  Bom.  210 


11. 


Suit         against 


minor — Issue  not  founded  on  plaintiff's  affirmative 
statements.  In  a  suit  by  a  person  claiming  as  the 
ultimate  heir  in  reversion  to  the  state  of  a  deceased 
widow,  it  was  held  that  the  plaintiff  was  bound,  te- 
fore  he  could  be  allowed  to  succeed  against  the  minor 
in  possession  to  pledge  himself  to  a  specific  case  and 
to  prove  that  case,  and  the  lower  Court  was  held  to 
have  done  wTong  in  raising  an  issue  which  was  not 
based  and  moulded  upon  some  specific  affirmative - 
delegation  made  as  part  of  the  plaintiff's  case,  thus 
putting  the  minor  to  the  peril  cf  such  an  issue  mere- 
ly on  a  generf-I  negative  statement  made  by  his 
guardian.  Jugdeep  Narain  Sahee  v.  Court  of 
Wards 22W.  R.  409 


12. 


Suit  for    posses- 


sion under  deed  of  sale — Issues  to  be  raised — Procf 
of  title.     In  a  suit  to  recover  possession  based  on 


ISSVBS-contd. 

I.  FRAMING  AND  SETTLING  ISSUES— concld, 

a  deed  of  sale : — Held,  that  the  Court  could  have 
raised  issues  as  to  ownership  and  possession,  as, 
even  if  the  sale-deed  were  not  proved,  the  plaintiff 
might  have  been  able  to  substant'ate  a  ti'le  inde- 
pendently of  it.     GoviND  V.  Vithal 

I.  L.  R.  20  Bom.  753 

13.  Raisiv{j  issue  on 

clear  point  of  law.  There  is  nothing  in  the  Code  t  f 
Civil  Procedure  which  imposes  upon  the  Judge  the 
dutj^  of  allowing  an  issue  to  be  raised  on  a  point  of 
law  which  he  considers  to  be  perfectly  clear.  Im- 
perial Banking  and  Trading  Co.  v.  Pranjt van- 
das  Harjivandas  .    2  Bom.  272 :  2nd  Ed.  258 


14. 


Inconsistent  iaBues— Undue 


influence — Trial  of  issues.  The  execution  of  a 
hibanama  having  been  denied  by  the  plaintiff,  a 
Mahomedan  \^  idow  and  purdanashin,  in  a  si  it 
brought  by  her  to  have  it  set  aside  as  fabricated,  she 
also  alleged  tt  at  undue  infiuence  had  been  exercised 
upon  her.  It  was  decided  upon  the  evidence  that 
the  instrument  was  genuine,  having  been  executed 
by  her  of  her  own  free  Avill.  The  above  questions 
being  inconsistent  with  one  another,  the  latter  should 
not  have  been  admitted  to  form  part  of  an  issue 
together  with  the  former.  On  an  issue  of  undi  e 
influence,  rightly  raised,  a  Court  should  consider 
whether  the  gift  in  question  {a)  is  one  which 
a  right-minded  person  might  be  expected  to  make  ; 
(b)  is  or  is  not  an  improvident  act  on  the  donor's 
part ;  (c)  is  such  as  to  have  required  advice, 
if  not  obtained  by  the  donor  ;  and  (d)  whether 
the  intention  to  maket  the  gift  originated  with  the 
donor,  the  principles  being  always  the  same,  al- 
though the  circumstances  may  differ.  Mahomed 
BuKSH  Khan  v.  Hossein  Bibi. 

I.  li.  R.  15  Calc.  684 
Ii.  R.  15  I.  A.  81 


1. 


2.  FRESH  OR  ADDITIONAL  ISSUES. 

Raising     issues    not  raised 


in  pleadings — Proceedings  against  policy  or 
morality.  Although  a  Court  may  have  the  right, 
and  is  perhaps  ev«n  under  an  obligation,  to  take  cog- 
nizance motu  proprio  of  any  objection  manifestly 
apparent  on  the  face  of  a  proceeding  sho'snng  that  it 
is  against  morality  or  public  policy,  yet  where  this 
is  only  to  be  collected  from  the  evidence  by  inference 
and  is  capable  of  explanation  or  answer  by  counter- 
evidence,  it  is  highly  inconvenient,  and  may  lead  to 
the  most  direct  injustice,  to  enter  into  the  enquiry  if 
the  issue  has  not  been  presented  by  the  pleadings 
or  the  points  recorded  for  proof.  Fiscebr  i'. 
Kamala  Natker     ^ 

3  W.  R.  P.  C.  33 :  8  Moo.  I.  A.  170 

2. Question      raised 


at  hearing  of  suit.  Heldy  that  the  Court  was  not  :a 
its  own  motion  competent  to  determine  a  question 
which  was  noLAlleged,  nor  raised  by  1  he  pleadings  of 
the  parties.     But  if  t  he  questio-n  was  i  aised  even  oa 
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the  day  cf  the  liearing  of  the  case  at  any  time  before 
the  decision  of  the  case,  the  Court  ought  not  to  have 
rejected  it,  because  it  was  not  raised  by  the  wTitten 
statement,  but  ought  to  have  framed  issues  to  deter- 
mine the  question.  Dyashunkeb  v.  Mahomed 
Ameen-ood.-deen  Khan  .  .  3  Agra  246 
3.    Suit      for      pre- 


emption. When  the  plaintifE  claimed  pre-emption 
on  one  ground,  and  the  Court  raised  an  issue  as  to 
his  right  on  another  ground,  to  which  the  parties 
assented,  and  the  case  was  decided  against  him  as  he 
had  not  proved  his  right  on  that  ground  : — Held, 
that  the  Court  would  not  interfere  A^nth  the  finding 
on  special  appeal.  Shew  Sukoy  Lall  v.  Wajed 
AliKhan  ....    13W.  B,205 

Sheojutttjn  Roy  v.  Anwar  Ali    13  "W.  R.  189 

4.  — Suit  on  •  mortgage 

— Validity  of  mortgage.  Where  a  plaintifE  fails  to 
show  that  a  mortgage,  created  by  certain  persons  as 
executrix  and  executors  of  a  Hindu  will,  has  been 
validly  created  by  them  in  that  capacity,  the  Court 
will,  unless  it  is  manifestly  inequitable  to  do  so, 
allow  him  to  raise  an  issue  that  the  mortgage  was 
validly  created  by  the  parties  in  another  character. 
NiLKANT  Chattebjee  V.  Peari  Mohan  Das 

3  B.  L.  R.  O.  C.  7  :  11  W.  R.  O.  C.  21 


5. 


Suit  for    declara- 


tion of  title.  On  the  evidence,  the  defendant  wished 
to  raise  issues  as  to  the  unchastity  and  inability 
of  the  plaintiff  to  succeed,  and  as  to  her  suing  on  be- 
half of  another  person,  not  having  alleged  that 
she  was  doing  so,  neither  of  which  matters  were 
referred  to  in  his  wTitten  statement  ;  but  leave  to 
raise  them  was  refused,  and  the  Court  held  that 
the  plaintiff  was,  under  the  circumstances  of  the 
case,  entitled  to  rely  on  the  title  given  her  by  the 
production  of  the  title-deeds  in  her  favour.     Swar- 

NAMAYI  RaXJR  V.  SrINIBASH     KoYAL 

6  B.  L.  B.  144 

6.  Suit    as      heir  of 

adopted  son.  Where  the  son  of  the  son  first  adopted 
sued  as  heir  of  the  seconl  adopted  son  to  obtain 
the  property  left  by  him,  and  the  suit  throughout 
was  contested  with  respect  to  his  claim  as  heir  of 
that  second  adopted  son  : — Held,  that  the  plaintiff 
could  not,  on  appeal,  shift  his  ground  and  regard 
the  second  adopted  son  as  a  trespasser,  and  seek 
to  recover  the  property  on  the  ground  of  its 
having  belonged  to  the  ancestor.  Gopee  Loll 
V.  Chundraolee  Buhoojee 

11 B.  L.  R.  P.  C.  391 :  19  W.  R.  12 
L.  R.  I.  A.  Sup.  Vol.  131 

7,   A    defendant     is 

not  precluded  from  setting  up  a  defence  which  does 
not  appear  in  her  written  statement  where  the  plaint 
does  not  set  forth  the  true  facts,  and  the  Court  will 
allow  an  issue  to  be  raised  on  it.  Soonder  Narain 
Pandah  v.  Namdar  .         .     21  W.  R.  407 

DooRGA  Narain  Bose  v.  Brojo  Kisore    Ghose 

23  W.  R.  172 
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8. Amendment     of 

plaint — Civil  Procedure  Code,  1S59,  ss.  139-141, 
In  1817,  the  ancestor  of  the  plaintiffs  had  obtained 
from  the  zamindar  a  maurasi  istemrarl  lease  of  a  cer- 
tain portion  of  his  property.  In  1837  the  entire 
zamindari  was  put  up  to  sale  for  arrears  of  Govern- 
ment revenue,  anl  was  purchased  by  Government 
as  the  highest  bilder,  who  thereupon  granted  a 
lease  for  a  term  of  twenty  years  to  W.  This 
revenue  sale  was  never  set  aside  ;  but  in  1842 
the  Government  restorad  ths  estate  to  the  Rajah 
zamindar  with  all  the  prior  incumbrances,  but  sub- 
ject to  his  confirming  the  lease  to  W.  In  1844, 
the  father  of  the  pliintiffs  brought  a  suit  to  recover 
possession  of  their  tenure,  but  the  suit  was  dis- 
missed by  the  principal  Sudder  Ameen  on  the 
ground  that  the  right  to  sue  had  nftt  accrued,  and 
could  only  arise  on  the  expiration  of  the  lease  to 
IF.  This  judgment  was  reversed  by  the  Sudder 
Dewany  Adawlut,  but  was  restored  and  affirmed  on 
appeal  by  the  Judicial  Committee.  In  the  mean- 
time, and  before  the  expiry  of  the  lease  to  W,  owing 
to  certain  fraudulent  transactions  on  the  part  of  -4, 
who  had  got  into  possession  of  the  estate  as  the 
purchaser  of  the  interests  of  certain  mortgagees  of 
the  Rajah,  the  property  was  again  put  up  to  sale  for 
arrears  of  Government  revenue,  and  was  purchased 
by  3/,  a  party  to  the  transactions  abovcnientioned. 
The  Rajah,  however,  succeeded  in  getting  this  sale 
reversed  in  1866,  and  obtained  possession  of  his  es- 
tate in  1871.  In  a  suit,  instituted  on  the  23rd  Octo- 
ber 1873,  against  the  Rajah  and  certain  other  parti«'3 
to  whom  he  had  granted  a  patni  lease,  the  plaintiffs 
alleged  that  the  sale  of  1837  was  set  asi  ie  by  Govern- 
ment &s  illegal,  and  that  consequently  their  tenure 
had  revived  ;  that  the  effect  of  the  Principal  Sudder 
Ameen' 8  decision,  confirmed  by  the  Privy  Council, 
was  to  postpone  their  right  to  obtain  possession  of 
their  tenure,  until  after  the  expiration  of  the  lease  to 
W  ;  that  when  that  lease  expired,  the  property  was 
in  the  possession  of  M,  of  the  fraudulent  character 
of  whose  title  they  had  no  knowledge  and  that  their 
right  to  sue  in  the  present  case  consequently  arose 
only  in  1871.  The  defence  was  that  the  plaint  dis- 
closed no  cause  of  action :  that  the  cause  of  action, 
if  any,  was  barred  by  the  law  of  limitation  ;  and  that 
the  tenure  was  destroyed  by  the  proceedings  con- 
nected with  the  sale  in  1837,  which  was  never  set 
aside.  The  Judge  held  that  the  plaint  disclosed  a 
cause  of  action  which  arose  in  1837,  and  that  the 
suit  was  consequently  barred.  He  accordingly 
dismissed  the  suit  without  taking  any  evidenc3.  On 
appeal  to  the  High  Court,  it  was  admitted  on  the 
part  of  the  plaintiffs  that  the  sale  of  1837  was  never 
set  aside  ;  but  it  was  contended  that  the  restoration 
of  the  zamindari  to  the  zamindar,  "  with  all  the  for- 
mer incumbrances,"  gave  rise  to  an  equity  of  a  per- 
sonal character  against  the  Rajah,  and  those  taking 
under  him  with  notice  of  the  plaintiffs,  title  to 
restore  the  plaintiffs'  tenure,  which  equity  fastened 
upon  him  on  his  obtaining  actual  possession  of  the 
estate ;    and   that   therefore   the  cause    of  action 


\ 
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accrued  only  in  1871.  On  the  part  of  the  defend- 
ants it  was  objected  that  the  plaintiffs  had  no  right 
to  make  a  new  case  in  appeal,  and  inasmuch  as  the 
equity,  which  was  now  sought  to  be  fastened  on  the 
zamindar,  was  never  raised  in  the  pleadings,  it 
could  not  now  beset  up.  Held,  that,  under  ss. 
139  and  141  of  the  Civil  Procedure  Code,  the 
plaintiffs  might  be  allowed  to  amend  their  case  in 
any  stage  before  a  final  decision ;  and  inasmuch 
as  if  the  plaintiffs'  case  as  so  amended  were  proved, 
the  suit  AAould  not  be  barred,  it  was  necessary  for 
the  determination  of  the  question  of  limitation 
that  the  case  should  be  remarded  to  the  lower 
Court  for  trial.  Ramdoyal  Khan  v.  Ajodhya 
Ram  Khan  .    I.  L.  K.  2  Calc.  1  :  25  W.  R.  425 


9. 


Civil      Procedure 


Code,  1877,  s.  149  {1859,  a.  141).— Where  no  injvs- 
tice  would  be  done  to  either  party,  the  Courts,  in  the 
exercise  of  their  discretion,  under  special  circum- 
stances, may  allow  issues  to  be  raised  upon  matter 
which  does  not  strictly  come  within  the  proper  scope 
of  the  pleadings.  The  power  to  allow  such  amend- 
ments is  given  by  the  first  part  of  s.  149  of  Act  X 
of  1877  corresponding  with  the  first  part  of  s.  141 
of  Act  YIII  of  1859.  Nehora  Roy  v.  Radha 
Pershad  Singh 

I.  li.  R.  5  Calc.  64  :  4  C.  Ii.  R.  353 


10. 


Issue  raised    by 


Court  which  was  not  raised  hy  parties.  The  plaint- 
iffs in  a  suit  denounced  in  the  plaint  their  two 
signatures  to  a  sale-deed  as  forgeries,  f  nd  never 
alleged  that  they  A^itnessed  it  under  pressuce.  The 
Court  of  first  instance  found  them  to  be  genuine 
and  the  lower  Appellate  Court,  while  agreeing  with 
the  Court  below  in  its  findings  upon  the  question 
of  the  genuineness  of  the  signatures,  observed  that 
they  Avere  obtained  under  pressure,  and  so  reversed 
the  decree  of  the  Court  below.  On  second  appeal 
to  the  High  Court : — Held,  that  Courts  are  not  to 
raise  an  important  and  serious  issue  in  a  case  for 
the  parties  when  they  have  not  raised  it  them^  elves 
by  their  own  pleadings  in  the  cause.  Walitjllah 
Khan  v.  Muhammad  Israrullah  Khan 

I.  L.  R.  10  All.  627 


11. 


Civil     Procedure 


Code,  1882,  s.  149 — Court's  authority  to  frame  new 
issues — Amendment  of  plaint.  A  Court  is  not 
authorized  by  s.  149  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  to  frame  new  issues  which  have 
the  effect  of  altering  the  nature  of  the  suit.  A 
Court's  power  of  raising  additional  issues  is  co-exten- 
sive with  its  power  of  amending  plaints,  and  is  sub- 
ject to  the  same  restrictions.  The  plaintiff  originally 
sued  the  defendant  as  a  trespasser  claiming  damages 
for  -wTongful  occupation  and  for  injury  done  to  the 
land  in  dispute.  Some  time  after  the  issues  had 
been  framed, the  plaintiff  applied  for  an  amendment, 
of  the  plaint  and  sought  to  recover  rent  for  the  land 
in  suit  on  the  basis  of  a  subsisting  tenancy.  The 
Subordinate  Judge,  without  making  the  amendment 
framed  two  additional  issues,  viz.,  (i)   whether  the 
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suit  was  based  on  the  relation  of  landlord  and 
tenant,  and  (ii)  whtther  the  thikans  in  dispute- 
were  let  to  the  defendant  and  what  rent  the  plaintiff 
was  entitled  to  recover  in  respect  of  the  same.  The 
Subordinate  Judge  found  on  these  issues  that  the 
tenancy  was  still  subsisting,  and  passed  a  decree 
for  the  rent  claimed.  Held,  that  the  Subordinate 
Judge  had  no  authority,  under  s.  149  of  the  Code 
of  Civil  Procedure  (Act  XIV  of  1882),  to  frame  the 
new  issues.     Narayan  Ganesh  v.  Hari  Ganesh 

I.  L.  R.  13  Bom.  664 

Guurdian,  power 


12. 


of,  to  make  contract  to  bind  minor — Alteration  of 
case  and  raising  fresh  issues  on  appeal.  Upon  tie- 
death  of  an  ijaradar,  his  mother  and  widow,as  mana- 
gers under  his  will,  remained  in  jossession  of  the 
knd  leased.  Subsequently  a  son  was  adopted  1o 
him  by  the  A^ddow  and  succeeded  to  his  estate. 
The  lease  having  expired,  a  renewal  for  five  yeais 
was  taken  by  the  managers,  but  was  surrendered 
before  that  period  elapsed,  during  the  minority 
of  the  son,  against  whom,  on  his  attaining  full 
age,  this  suit  was  Irought  by  the  lessor  to  recover 
three  years'  rent  of  the  renewed  ijara.  The  contract 
of  the  adoftive  mother  and  guardian  was  not 
personally  binding  upon  the  adopted  son,  and  had 
not  been  ratified  by  him  after  attaining  full  age. 
It  did  not  purport  to  deal  with  the  estate  to  which 
he  afterwards  succeeded,  but  was  entered  into 
by  the  managers  in  their  own  names.  Held, 
that  the  case,  as  originally  made  in  the  plaint 
and  raised  by  the  issues  framed  in  the  Court  of  first 
instance,  which  covered  a  Adder  ground,  viz., 
that  the  son  was  personally  tound  by  the  contract. 
as  being  beneficial  to  him,  and  on  the  ground  that 
he  had  ratified  it  after  attaining  full  age  could 
not  be  altered  in  appeal  into  what  would  be  a 
wholly  different  claim  and  raise  entirely  new 
issues,  viz.,  that  the  managers,  having  power  under 
the  AA  ill,  had  charged  the  estate  with  the  rent  of  the  ■ 
ijara,  and  that  such  charge  remained  upon  it  in  the 
possession  of  the  heir,  who  was  liable  to  the  extent 
of  the  assets  received  by  him.  The  latter  would 
have  been  in  fact  a  new  suit.  Held,  also,  that  the 
suit,  even  if  treated  as  one  against  the  respondent 
in  regard  to  the  estate,  could  not  be  sustained.  The 
case  that  arose  in  Hanoomanpersaud  Panday  v. 
Munraj  Koonwaree,  6  Moo,  I.  A.  303,  distin- 
guished. Indur  Chunder  Singh  v.  Radha 
Kishore  Ghose         .         I.  Ii.  R.  19  Calc.  507 

L.  R.  19  I.  A.  90 


13. 
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Code,  ss.  566,  567 — Framing  a  new  issue  by  the 
Appellate  Court — Evidence  recorded  in  one  suit 
admitted  by  consent  at  the  hearing  of  another — 
Appellate  Court,  power  of.  In  the  Court  of  first 
instance  the  appellant,  upon  the  title  of  a  sister's  son,. 
was  one  of  the  plaintiffs  who  obtained  a  decree  for  an 
inheritance,  the  suit  having  been  heard  at  the  same 
time  with  another,  in  which  relations  of  the  deceased 
owner,  alleging  themselves  to  be  of  the  same  gotra 
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•with  him,  also  obtained  a  decree  as  his  heirs.  Evi- 
dence in  the  latter  suit  was  received  in  that  of  the 
appellant  by  consent  of  parties,  both  suits  having 
been  brought  against  the  same  defendant,  whose 
title  as  A\-idow  of  a  son  alleged  to  have  been  adopted 
by  the  last  owner  was  set  up  in  both,  but  was  not 
proved.  Appeals  having  been  filed  in  both  suits,  in 
that  brought  by  the  sister's  son  a  new  issue  was 
framed  by  the  Appellate  Court,  under  s.  566,  Civil 
Procedure  Code,  as  to  whether  he  was  entitled  as 
nearest  of  kin,  or  was  excluded  by  the  other  claim- 
ants, whose  suit  Avas,  at  that  time  compromised. 
Held,  that  after  what  had  taken  place  in  regard  to 
both  suits  the  Appellate  Court  could  frame  this  issue, 
although  it  was  new,  and  had  not  been  raised  by  the 
defendant's  written  answer.  With  reference  to  the 
evidence  in  the  one  suit  having  been  imported  as  a 
whole  into  the  other  at  the  first  hearing,  and  the 
admission  of  evidence  upon  the  trial  of  the  new 
issue :  Held,  that  the  parties  intended  that  the 
evidence  sho\ild  be  admitted  and  that  no  irregularity 
hadtiken  place  materially  affecting  the  decree  of 
the  High  Court,  which  dismissed  the  suit  of  the 
.«ister's  son  on  return  made  under  s.  567.  Chandi 
Din  v.  Nabaini  Kuab        .     L  Ii.  R.  14  All.  366 

14,  Additional       iBBUe— Matter 

not  in  plaint,  hut  consisicnt  with  if.  It  is  com- 
petent to  a  Court,  at  any  time  before  passing  a 
decree,  to  frame  an  additional  issue  embracing  a 
matter  not  included  in  the  plaint  (provided  it  be 
not  inconsistent  with  it)  or  in  the  wTitten  statement, 
but  which  may  appear  upon  the  allegations  made 
on  oath  by  the  parties,  or  by  any  persons  present 
on  their  behalf  or  made  byt'.ie  pleaders  of  such 
parties  or  persons.    Mohde  v.  Donork 

I.  L.  R.  5  Bom.  609 


15. 


Civil     Procedure 


Code,  1S59,  s.  141.  Where  a  Court  shortly  before 
decision  recorded  a  proceeding  declaring  it«  inten- 
tion to  frame  additional  issues,  and  reserved  the 
actual  framing  of  the  issues  for  the  time  of  giving 
judgment,  its  procedure  was  held  not  to  be  warrant- 
ed by  8.  141  of  the  Code  of  Civil  Procedure. 
Kamul  Kaminee  Dassee  v.  Obhoy  Chupv  Ghosk 

15  W.  R.  151 


16. 


Fresh  Issue — Raising    fresh 


issue  on  alternative  plea.  Where,  from  the  way  in 
which  the  issues  were  framed  and  the  pleadings 
worded,  it  was  clear  that  there  was  no  contention 
on  the  part  of  the  defendant  as  to  whether  the  terms 
of  the  deed  on  which  the  suit  was  based  had  been 
strictly  comphed  with  or  not,  but  the  factum  of  the 
deed  itself  was  only  put  in  issue  by  the  defendant : 
— Heldf  that  this  was  not  a  case  in  which  the  de- 
fendant was  entitled  to  fall  back  upon  an  alter- 
native plea  and  raise  the  question  of  compliance. 
Shtjhgchuree  Dassee  v.  Showdaminee  Dossee 

7  W.  R.  306 


17. 


Raising       new 


■issues.    The  Court  will  not  raise  an  issue  so  as  to 


ISSUES— co%<</. 

2.  FRESH  OR  ADDITIONAL  ISSUES— con<<i. 

raise  a  wholly  different  question  from  that  on  which 
the  parties  have  come  into  Court.  Bizjie  Bibee  v. 
MoNOHUR  Doss     .         .      2  Ind.  Jur.  K".  S.  118 

Nehora  Roy  v.  Radha  Pershad  Sing 

I.  li.  R.  5  Calc.  64 

See    OkhoY    Coomar    Chatterjee    r.    Dhira.j 
Mahtab  Chand  .         .         .     22  W.  R.  299 


18. 


Special      appeal 


— Raising  new  issues.  A  party  cannot  be  permitted 
to  change  in  special  appeal  the  allegations  on  which 
he  went  to  trial  in  the  Courts  below,  and  to  raise 
altogether  a  new  issue,  Shiudas  Narayan  Singh 
V.  Bhagwan  Dutt 

2  B.  L.  R.  Ap.  15  ;  11  W.  R.  10 

Khoodee  Ram  Dutt  v.  Kishen    Ch\nd   Go- 
leecha 25  W.  R.  145 


19. 


Mode  of  dealing 


with  issues.  If  by  inadvertence  or  other  cause  ths 
recorded  issues  do  not  enable  the  Court  to  try  the 
whole  case  on  the  merits,  an  opportunity  should 
be  afforded  by  amendment,  and,  if  need  be,  by  ad- 
journment for  the  decision  of  the  real  points  in 
issue.     HuNOOMAN  Pershad  Pandey  u.  Mundraj 

KOONWAREE 

e  Moo.   I.  A.   393  :  18  W.  R.  81  note 

Ram  Pershad  Dutt  v.  Kristo  Moiirx  Shaw 

18  W.  R.  297 


20. 


Civil   Procedure 


Code,  1859,  s.  141 — Raising  fresh  issue  after  hear- 
ing the  evidence.  In  a  case  in  which,  after  the  evi- 
dence of  both  parties  had  been  taken,  the  princi]>al 
defendant  asked  for  permission  to  file  an  amended 
written  answer  which  would  in  effect  raise  a  new 
question  as  part  of  the  defence : — Held,  that, 
although  the  mode  of  making  the  application  was 
perhaps  somewhat  informal,  it  was  the  duty  of  the 
Munsii,  if  it  appeared  that  this  was  the  real  ques- 
tion between  the  parties,  to  amend  the  issues  in 
order  to  its  determination.  Where  a  Munsif  rejected 
such  application  and  decreed  the  case,  and  it 
appeared  to  the  Judge  on  appeal  that  the  evidence 
on  the  record  was  sufficient  to  determine  the  ques- 
tion : — Heldt  that  the  lower  Appellate  Court  was 
right  in  giving  effect  to  the  defencf.  Bolve 
Me.4H  V.  Khetoo  Gorai    .         .     20  W.  R.  208 


21. 


Civil    Procedure 


Code,  1859,  ss.  133,  141 — Adding  or  amending 
issues.  All  that  can  be  done  under  s.  139,  Act  VIII 
of  1859,  must  be  done  at  the  settlement  of  issues  ; 
s.  141  gave  the  Court  discretion  to  amend  or  add 
issues  only  if  some  new  matter  should  turn  up  in  the 
course  of  the  case.  Aga  Syud  Saduck  v.  .Taoka- 
riah  Mahomed         .        2  Ind.  Jur.  N.  S.  308 

22.  Amendment      of     Issue — 

Civil  Procedure  Code,  Act  VIII  of  185 ),  8.  141— 
Civil  Procedure  Code,  Act  X  of  1877,  s.  149.  A 
Judge  is  not  bound  to  make  any  amendment  in  the 
issues  of  a  case,  except  for  the  purpose  of  more 
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"ISSUES  -contd. 
2.  FRESH    OR    ADDITIONAL    ISSUES— cow^fL 

effectually  putting  in  issue  and  trying  the  real  ques- 
tion or  questions  in  contrpversy  as  disclosed  by  the 
pleadings  on  either  side.     Nehora  Roy  v.  Radha 

Pershad  Singh  ^^t-ookq 

I.  L.  B.  5  Gale.  64  :  4  C.  L.  B.  353 

BiZJIE  BiBEE  V.  MONOHUR  DoSS  ^^^    «     ,,« 

2  Ind.  Jur.  K.  S.  118 


23. 


Amendment     of 

Although  under  cer- 


25.  — 


Expression      of 


26. 


.issues  at  hearing — Practice  ^ 

tain  circumstances  a  Judge  at  a  trial  may  allow 
amendments  or  raise  issues  other  than  those  settled, 
yet  when  a  Judge  at  the  settlement  of  issues  has 
refused  to  raise  a' certain  issue,  that  question  ought 
not  to  be  re -opened  at  the  trial,  and  the  Judge  at  the 
trial  ought  not  to  modify  the  issues  so  as  to  re-open 
any  question  which  the  Judge  settling  the  issues  has 
decided.     Bolye  Chund  Singh  v.  Moulard 

I.  Ii.  B.  4  Calc.  572 

24. —  Varying    or  raising  fresh 

assues  on  appeal.  A  Court  of  Appeal  cannot  raise 
on  appeal  an  issue  which  was  not  raised  in  the  Court 
of  first  instance,  the  functions  of  a  Court  of  Appeal 
being  not  to  interfere  upon  mere  points  of  form,  but 
to  rectify  a  judgment  where  there  has  been  error  on 
the  merits,  whether  that  error  has  risen  from  a  mis- 
apprehension of  the  facts  or  misapplication  of  the 

law.       BROJO  SOONDUR  MiTTER  V.    FUTICK  ChUNDER 

Roy 17W.B.407 

Ram  Narain  Roy  v.  Nil  Monee  Adhikaree 

23  W.  B.  169 

Mackintosh  v.  Lall  Chand  Malee 

23  W.  B .  332 


opinion  hy  Court  on  issue  not  formally  raised- 
Refusal  to  permit  additional  issue  on  appeal.  Parties 
are  not  bound  by  an  opinion  of  the  lower  Court 
on  a  matter  not  in  issue  in  the  same  manner  as 
if  the  Judge  had  decided  an  issue  formally  and 
properly  raised  before  him  ;  and  when  a  case  comes 
before  the  High  Court  on  appeal,  it  should  be  deter- 
mined upon  the  issues  and  grounds  raised  in  the 
Court  below  except  where  under  Act  VIII  of  1859, 
s.  354,  the  Court  would  consider  it  right  t j  frame 
an  additional  issue.  Nawab  Nazim  of  Bengal  v. 
Amrao  Begum         ...  21 W.  B.  59 


Production      of 


evidence  on  appeal.  Where  a  quite  new  and 
different  issue  is  raised  in  the  Appellate  Court,  it 
ought  to  be  done  in  such  a  way  as  to  give  the  parties 
the  fullest  opportunity  of  producing  evidence  upon 
it,  because  if  it  is  at  all  likely  that  in  consequence  of 
the  issues  framed  in  the  first  Court  the  parties  were 
induced  to  abstain  from  giving  evidence,  it  would 
not  be  right  to  decide  the  issues  against  them  on 
account  of  the  absence  of  evidence.  Latoo 
MuNDLE  V.  Bhoobun  Mohun  Chatterjee 

17  W.  B.  361 

See  Eshan  Chundbr  Sei^  v.  Dhonaye 

11  W.  B.  61 


ISSUES— cowfi. 
2.  FRESH  OR  ADDITIONAL  ISSUES— cowcZti. 


27. 


Objection      not 


raised  to  issues.  Where  no  objection  was  taken  in 
the  grounds  of  (regular)  appeal  to  the  issues  as 
framed  in  the  Court  of  first  instance,  nor  was  th'ere 
any  such  contention  in  those  grounds  as  that  the 
High  Court  ought  to  direct  the  subordinate  Court  to 
raise  the  proper  issues,  the  Court  refused  to  remand 
the  case  with  a  view  to  other  issues  being  raised  and 
tried,  as  it  thought  it  would  not  be  justified  to  travel 
out  of  the  record  and  make  a  case  for  the  defendants 
which  they  did  not  make  in  their  pleadings  in  the 
Court  below  and  which  was  not  in  i^sus  in  that 
Court.  JowADUNNiSA  Satudai  Khandan  v.  Jha- 
MAN  Lall  Misser  .         .         .         23  W.  B.  158 


3.  ISSUES  IN  RENT  SUITS. 


See  Bengal  Tenancy  Act,  s. 


148. 

1  C.  W.  N.  152 


1. 


Procedure— .4  c/  X  of  1859,  s.  65. 


A  sued  B  for  enhancement  of  rent  at  a  rate  specified, 
but  at  the  trial  failing  to  prove  that  proper  notice 
had  been  served  upon  B,  he  claimed  only  rent  at 
the  rate  formerly  paid.  No  issue  was  recorded  as 
to  what  the  former  rate  had  been,  until  the  last  day 
of  hearing,  after  both  parties  and  several  of  the  wit- 
nesses had  been  examined  in  respect  of  the  issues 
originally  recorded  ;  and  the  Collector,  without  ad- 
journing the  case  for  trial  upon  such  issue,  having 
examined  two  witnesses  who  remained  for  examina- 
tion, gave  judgment  in  the  case.  Heldf  that,  under 
s.  65  of  Act  X  of  1859,  the  case  ought  to  have  been 
adjourned,  and  a  convenient  day  fixed  for  trial  upon 
the  new  issue.  Case  remanded  accordingly.  Sri- 
HARi  Mandal  v.  Jadunath  Ghose 

1  B.  L.  B.  A.  C.  110  :  10  W.  B.  169 

2.  . Becording     issues — Collector 

Act  X  of  1859,  s.  65.     Where  both  parties  are  at 

issue  on  any  question  upon  which  it  is  necessary  to 
hear  further  evidence,  the  Collector  was  bound, 
under  s.  65,  Act  X  of  1859,  to  declare  and  record 
such  issues.     Shookoomar  Singh  v.  Cruise 

6  W.  B.,  Act  X,  105 

3.  Suit  for  arrears  of  rent — In- 

tervenor  under  Civil  Procedure  Code,  s.  73.  D  C  S, 
the  zamindar,  brought  a  suit  against  B,  a  raiyat, 
for  recovery  of  arrears  of  rent  valued  below  RIOO. 
B  set  up  la  defence  that  the  rent  was  not  payable  to 
DCS,  but  to  NC  A,  the  Mokuraridar.  N  C  A,  who 
claimed  under  a  mokurari  title,  and  alleged  that  he 
was  in  receipt  of  the  rents  from  the  raiyats,  was  made 
a  party  under  s.  73,  Act  VIII  of  1859.  The  Munsif 
passed  a  decree  in  favour  of  the  plaintiff,  which,  on 
appeal  hy  N  C  A,  was  reversed  and  the  suit  dis- 
missed. Held,  on  appeal  to  the  High  Court,  that  the 
only  issue  to  be  tried  was  whether  the  relation  of 
landlord  and  tenant  subsisted  between  DCS  and 
B  Dayal  Chand  Sahoy  v.  Nabin  Chandra 
Adhikari         .     8  B.  L.  B.  180  :  16  W.  B.  235 


L 
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4.  EVIDENCE  ON  SETTLEMENT  OF  ISSUES. 
Summons    to  witness.      Act 


1. 


VIII  of  1859  conferred  no  authority  on  a  Judge  to 
issue  summonses  to  witnesses  to  attend  on  the  settle- 
ment of  issues.  The  written  statements  must  be 
prepared  with  great  care  and  deliberation  so  as  to 
dispense  altogether  with  parol  evidence  at  the 
settlement  of  issues.  Axund  Chuxdeb  Baxebjee 
y.  \YooMES  Chuxder  Roy  „    ,    ,-„ 

1  Ind.  Jur.  O.  S.  15 : 1  Hyde  147 

p:vidence,  however,  might,  if  necessary,  be  taken 
at  the  settlement  of  issues,  see  s.  140  of  Act  VIII  of 
1859  and  s.  148  of  the  Civil  Procedure  Code,  1882. 


2. 


Non-attendance  of  witnesses 

issues — Adjournment  for    hearing  evi- 


— Necessary    _...,- 

dervce.  If  the  parties  do  not  secure  the  attendance 
of  their  witnesses  at  the  first  hearing,  and  there  are, 
on  the  examination  of  parties,  issues  upon  which 
evidence  is  necessary  the  Court  is  bound  to  fix  a  day 
for  the  hearing  of  such  evidence.  Exayet  Hosseix 
V.  Bibee  Khoobuxissa      .         .         9  W.  K.  24« 

5.  ISSUES  IN  SPECIAL  SUITS. 

1. .  Suit  to  be  declared  proprie- 
tor's of  land  and  to  assess  rate  of  rent— /as  ue 
in  general  terms.  The  issues  should  not  be  in  too 
general  terms,  and  should,  if  possible,  embrace  the 
whole  matter  in  dispute.  The  plaintiffs,  the  cultiva- 
tors of  certain  lands  yielding  rent  to  a  pagoda  of 
which  the  first  defendant  was  the  recently  appomt- 
ed  dharmakarta,  claimed  to  be  declared  proprie- 
tors of  the  said  lands,  to  be  exempted  from  the  pay- 
ment of  rent,  at  the  rate  of  two-thirds  of  the  gross 
produce  to  be  declared  liable  to  pay  a  certain  lower 
rent  set  forth  in  the  plaint,  and  to  obtain  a  refund  of 
the  amount  paid  under  an  order  of  the  Sub-Collector 
in  1853  passed  vvithout  jurisdiction  in  excess  of  the 
rent  justly  payable.  The  issue  given  by  the  Princi- 
pal Sudder  Ameen  was  "  whether  the  first  defend- 
ant is  entitled  to  rent  at  the  rate  specified  in  docu- 
ment A."  f^eW,  that,  this  issue  was  too  general 
and  only  embraced  a  part  of  the  matter  in  dispute, 
and  the  issue  ' '  what  is  a  fair  and  reasonable  rate 
of  rent  ' '  directed  to  be  sent  down  to  the 
lower  Court,  Kutty  Subbbamaxiya  v.  Chixxa 
MuTTEE  Pillai      ....      3  Mad.  25 

2.  Suit  by  tenant  for  posses- 
sion after  alleged  illegal  ejectment— (^wes- 
tion  of  right  of  occupancy.  The  question  of  a  pre- 
scriptive right  of  occupancy  cannot  arise  as  an  issue 
in  a  case  where  a  tenant  sues  to  recover  possession  of 
land  from  which  he  alleges  he  has  been  illegally 
ejected.  The  tenant  might  have  been  in  lawful  pos- 
session only  six  weeks,  and  yet  his  eviction  might 
have  been  illegal,  and  he  would  be  entitled  to 
recover.     Bahadoob  Aixy  v.  Domux  Sixoh 

7  W.  E.  27 

8.  Issue  raised  between  co-de- 
fendants—  Validity  of  will.  One  of  the  defend- 
ants to  a  suit  having  relied  on  the  validity  of    a 


ISSUES— co»W. 

5.  ISSUES  IN  SPECIAL  SUITS— contd. 

hibbanamah  and  a  will,  the  former  of  which  wa» 
alone  contested  below  by  the  plaintiff,  the  lower 
Court  was  right  in  not  trying  the  issue  as  to  the  will, 
which  was  one  raised  between  co-defendants. 
Bhugwax  Chuxdeb  Baxebjee  r.  Dukhixa 
Debia        .... 


8  W  R.  35e 


4. 


Issues  raised  in     suit    for 

kabuliat  with  intervenor.  In  a  suit  for  a  kabu- 
liat  of  twenty-five  parcels  of  land,  where  the  defend- 
ant alleged  that  he  only  held  three,  and  that  he  was 
not  the  tenant  of  the  plaintiff,  but  of  a  third  party 
who  intervened  claiming  the  land  as  included  in  his 
half  share  of  a  part  of  a  talukh  as  being  the  person 
in  receipt  of  the  rents,  the  lower  Appellate  Couit 
declared  that,  as  neither  party  had  given  any  con- 
clusive evidence  of  actual  possession  and  as  the 
raiyat's  holding  had  been  found  to  appertain  to  the 
half  share  of  which  the  intervenor  had  proved 
possession,  the  plaintiff  was  entitled  to  a  kabuliat 
for  a  moiety  of  the  plots  held  by  the  defendant. 
Held,  that  the  raiyat  was  entitled  to  be  heard 
whether  he  paid  the  rents  to  the  plaintiff  and  whe- 
ther he  was  bound  to  give  the  kabuliat  asked  for, 
and  plaintiff  was  entitled  to  be  heard  whether  the 
raiyat  held  three  parcels  or  twenty-five.  Radha- 
kishobe  Talukhdab  v.  Goluck  Chuxdeb  Roy 

11  W.  R.  368 


5. 


Suit  to  have  right  declared 


to  usufruct  of  property — Discretion  of  Court. 
The  mortgage  of  certain  property  having  been  pur- 
chased by  6',  he  sold  it  to  (?,  who  foreclosed,  got  a 
decree  for  possession,  and  sold  to  W.  W's  interven- 
tion having  failed  in  a  suit  for  arrears  of  rent  by 
a  party  setting-up  a  title  intermediate  between  him 
and  the  raiyat  on  the  ground  of  a  miras  pottah 
obtained  from  the  mortgagor  subsequently  to  the 
mortgage,  he  (IV)  sued  to  have  his  right  declared  to 
the  rents  payable  by  that  raiyat.  The  suit  was  dis- 
missed on  certain  issues  in  the  Court  of  first  instance, 
but  decreed  in  appeal  on  the  single  issue  as  to  the 
pottah  having  been  granted  subsequent  to  the  condi- 
tion-sale. i/eW,  that  this  issue  arose  legitimately, 
and  was  one  within  the  lower  Appellate  Court's 
discretion  to  allow  and  within  its  jurisdiction  to 
determine.     Gobixd  Chuxdeb  Baxebjee  v.  Wise 

12  W.  R.  19 

e. Suit  for  land  forming  en- 
dowed property — Validity  of  grant — Limita- 
tion. A  suit  for  a  portion  of  land  granted  in  trust 
for  purposes  connected  with  the  preservation  of  a 
Mahomedan  saint's  tomb,  where  plaintiff  claimed  as 
son  of  the  last  mutwallee,  on  the  allegation  that  he 
(plaintiff)  had  been  dispossessed  during  his  minority, 
defendant's  case  being  that  the  grant  had  never  been 
in  the  possession  of  mutwallees,  but  had  been 
divided  among  the  original  grantee's  heirs,  from 
one  of  whom  the  portion  in  dispute  had  come 
into  the  possession  of  his  (defendant's)  vendor. 
Held,  that  the  material  point  to  try  was  whether 
plaintiff's  ancestors  had  from  the  time  of  the 
grant   been   in    possession,   or   whether   the   land 
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had  been  inherited  according  to  the  ordinary 
rules  of  Mahomedan  inheritance  by  the  heirs  of  the 
grantees.  Held,  that  on  the  question  of  limitation  it 
was  for  the  Judge  to  find  whether  plaintifi's  father 
had  been  in  possession  within  time.  Reasut  Ali  v. 
Abbott 12  W.  R.  132 


7. 


Suit  for  damages  for  eject- 


ment. In  a  suit  by  a  lessee  to  recover  a  sum  on 
account  of  dispossession  on  the  allegation  that  his 
lessors  had  fraudulently  given  a  second  lease  to 
another  party,  and  that  with  the  exception  of  a 
specified  sum  collected  by  himself  the  remaining 
collections  for  the  year  had  been  made  by  the  lessors, 
:and  that  he  was  entitled  to  recover  those  collec- 
tions : — Held,  with  reference  to  the  footing  on  which 
the  plaintifE  sued,  that  it  was  not  for  the  Judge  to 
assess  damages,  but  to  find  on  the  allegation  that  the 
lessors  had  collected  the  year's  rents  with  the 
exception  of  a  given  sum.  Govind  Chund  Juttee 
V.  MuN  Mohan  Jha      .         .         .    12  W.  R.  198 

8. Suit  for  ejectment — Issue   as 

to  wrongful  'possession  of  defendants.  Where  cer- 
tain zamindars  sued  to  recover  khas  possession  of 
certain  shares  of  land,  alleging  that  defendants  were 
wrongfully  in  possession,  it  was  held  that  though 
bound  to  prove  their  right  to  khas  possession,  yet 
whether  they  proved  themselves  to  have  been 
recently  in  khas  possession  or  not,  they  had  a  right 
to  a  decision  as  to  the  alleged  wrongful  possession 
of   the    defendants.      Joykishto    Mookerjee     v. 

HUBREEHUR  MoOKERJEE       .    12  W.  R.  365 

0. Suit  for  possession — Sale  of 

mortgaged  under-tenures  for  arrears  of  rent.  After 
ioreclosure,  a  mortgagee  was  executing  his  decree 
for  possession  when  an  objection  was  preferred 
on  the  part  of  the  landlord  as  purchaser  of  the  tenure 
which  had  been  sold  in  satisfaction  of  his  own  decree 
for  rent.  A  suit  was  accordingly  framed  under 
s.  229,  Civil  Procedure  Code  1659,  in  which  the 
mortgagee  was  made  plaintifE  and  the  claimant 
defendant.  Held,  that  the  whole  question  was, 
which  of  the  two  parties  claiming  was  entitled  to 
possession ;  and  the  issue  to  be  decided  was 
whether  or  no  the  tenu--?  was  sold  subject  to  pre- 
vious incumbrances.  Ohunder  Monee  Dabee 
V.    MoHESH  Chunder  Banerjee.  12  W.  R.  460 

10.  Suit  for  possession  where 

defendant  turns  out  to  be  a  mortgagee 

Procedure.  In  a  suit  for  possession  of  a  piece  of  land 
where  defendant  pleads  limitation,  and  his  witness 
unexpectedly  discloses  that  his  possession  is  that  of 
a  mortgagee.  Held,  that  it  was  impossible  for  the 
Court  to  overlook  that  testimony,  and  that  it  was 
its  duty  to  frame  an  issue,  find  expressly  on  the  fact 
of  the  mortgage,  and  provide  for  the  rights  of  the 
mortgagee  for  if  the  mortgage  was  found  to 
subsist  in  defendant,  the  plaintiff  could  not  in  this 
case  recover  a  decree  for  possession,  but  should 
be    referred     to     a     suit    properly  framed     for 
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redemption.  Muzboot  Singh  v.  Chtjndep 
Mashee  Kooer        ;;, .         .         .       16  W.  R.  44 

11.  Suit  by  patnidars  for  rent 

— Plea  of  lakhiraj  title.  In  a  suit  by  patnidars  for 
rent  where  the  defendants  plead  a  lakhiraj  title  set 
up  long  before  the  plaintiffs  acquired  their  patni, 
the  issue  to  be  tried  is,  not  whether  the  lakhiraj 
title  is  validornot,  but  whether  plaintiffs  have  at 
any  time  received  rent    for    the    Ian  Is  in  dispute. 

PURBOODDEEN  MuLLICK  V.  MOLAEM  BiBEE 

14  W.  R.  149 

12.  —  Suit  for  damages  and  in- 
junction for  cutting  bund— issues  of  title  and 
cause  of  action.  In  a  suit  to  have  the  portion  of  a 
bund  cut  by  the  defendant  closed  up,  and  for  an 
injunction  restraining  the  defendant  from  so  cutting 
the  bund  in  future  as  to  injure  the  plaintiff.  Held, 
that  it  was  material  to  try  the  question  whether  the 
plaintiff  had  a  cause  of  action,  and  also  the  question 
as  to  the  property  in  the  bund,  because  if  the  bund 
belonged  exclusively  to  the  plaintiff,  the  defendant, 
unless  he  could  prove  a  right  of  user  was  a  trespasser 
and,  on  the  other  hand,  if  it  belonged  exclusively  to 
the  defendant,  it  would  be  necessary  to  enquire 
whether  the  defendant  hai  so  used  his  own  property 
as  to  injure  the  property  of  his  neighbour.  NuND 
KiSHORE  Singh  v.  Ram  Kishore  Singh  Deb 

17  W.  R.  359 


13. 


Suit  by  mortgagee  for  pos- 


session without  foreclosure— iJaisingr  issue  by 
Court — Civil  Procedure  Code,  1S59,  s.  141.    In  a  suit 
to  recover  possession  of  certain  premises  on  the  alle- 
gation that  defendant  had  sold  them  to  plaintiff's 
husband  nearly  twelve  years  previously,  defendant 
denied  the  execution  of  the  deed  on  which  plaintiff 
relied.  The  first  Court  was  satisfied  as  to  the  fact  of 
execution,  but,  perceiving  that  possession  had  not 
followed,  had  some  doubt  as  to  the  nature  of  the 
transaction  and  examined  a  witness  thereon.     The 
result  was  that  the  transaction  was  found  to  be  not 
an  absolute  sale,  but  a  mortgage.    As  this  fact,  how- 
ever, had  been  neither  pleaded  nor  relied  upon,  the 
Munsif  gave  plaintiff  a  decree.    The  lower  Appellate 
Court,    finding    that   the    preliminary   foreclosure 
proceedings  had  not  been  taken  by  the  plaintiff, 
reversed  the  decision.    Held,  that  it  was  incumbent 
on  the  Court  of  first  instance,  under  Act  VIII  of 
1859,  s.  141,  to  frame  an  issue  as  to  the  nature  of 
the  transaction,  and  that  the  suit  was    properly 
dismissed    by  the  lower  Appellate  Court    because 
plaintiff  had  not  foreclosed  the  mortgage.     Nundo 
Lall  Mitter  v.  Prosunno  Moyee  Debia 

19  W.  R.  383 


14. 


Suit  for  possession  without 


demand  of  possession — Decision  by  Appellate 
Court  without  raising  issue  on  point  not  raised. 
A  suit  to  recover  possession  of  land  in  the  \vrongful 
possession  of  the  defendant  having  been  decreed  by 
the  first  Court,  the  decision  was  reversed  by  the 
lower  Appellate  Court  because  it  did  not  appear 
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that  there  had  been  any  demand  of  possession. 
Edd,  that,  before  deciding  the  case  in  this  way,  the 
lower  Appellate  Court  ought  to  have  framed  an 
issue  as  to  whether  there  had  been  a  demand  of 
possession.  Mahomed  Rasid  Khan  Chowdhry 
V.  JoDOo  Mikdha      .         .         .     20  W.  B.  401 


15. 


Siiit   for    enhancement  of 


rent — Raising  issue  as  to  notice  of  enhancement — 
Procedure.  In  a  suit  for  arrears  of  rent  at  enhanced 
rates,  where  it  is  found  that  a  single  notice  has  been 
issued,  although  three  are  two  holdings  at  two  rents, 
the  Court  should  frame  an  issue  which  A\ill  allow  the 
plaintiffs  and  the  defendant,  if  they  wish  it,  to  give 
evidence — the  former  to  show  that  the  two  holdings 
are  now  held  at  one  consolidated  rent,  and  it  may  be 
enhanced  as  of  one  holding — and  the  latter  that  he 
is  entitled  to  have  the  enhancement  made  in  such  a 
way  that  he  may  give  up  one  and  retain  the  other. 

NiDHOO  MONEE  JOGINEE  V.  KlSHEN  NaTH  BaNER- 

jBE 20W.K.  442 


16. 


Suit  for  fees  for  officiating 


at  marriages — Duty  of  Judge — Framing  issues. 
Plaintiff  sued  to  recover  certain  fees  from  defend- 
ant, alleging  that  he  had  a  right  to  officiate  at 
marriages  among  the  defendant's  caste-people,  and 
that,  according  to  this  right,  he  (plaintiff)  had  offi- 
ciated at  the  marriage  of  the  defendant's  son  at  his 
request.  The  lower  Court  raised  the  issue,  whether 
the  plaintiff  was  entitled  to  the  right  alleged  by  him, 
and  the  issue  was  accepted  by  the  parties  without 
any  objection.  That  Court  held  that,  albeit  plaint- 
iff was  head  or  stenior  of  the  caste  he  could  not  have 
any  right  in  that  character  to  any  fees  at  weddings, 
and  accordingly  dismissed  the  suit.  In  appeal  the 
District  Judge  found  that,  if  any  such  right  had 
ever  existed  in  the  plaintiff,  it  has  been  taken  away 
by  Act  XIX  of  1844  ;  he  was  also  of  opinion  that 
the  plaintiff  had  not  been  invited  to  assist  and  did 
not  assist  at  the  marriage  ceremony  in  question,  and 
he  affirmed  the  decree  of  the  Court  below.  Held 
by  the  High  Court,  in  reversal  of  the  decrees  of  the 
lower  Courts,  that  Act  XIX  of  1844  did  not  apply  to 
the  case,  and  that  the  District  Judge  was  bound  to 
decide  the  question  really  involved  in  the  issue,  viz., 
whether,  invited  or  uninvited,  plaintiff  was  entitled 
by  custom  to  the  fees  claimed  bv  him.  Apayk  v. 
Rama      .         .         .         .     I.  Ij.  K.  3  Bom.  210 

17.  Issues  in  special  suits — Civil 

Procedure  Code  {Act  XI V  of  18S2),  s.  331— Specific 
Belief  Act  (I  of  1877),  s.  9 — Suit  for  possession — 
Execution  of  decree — Obstruction — Applicaiion,  for 
removal  of  obstruction  registered  as  a  suit — Questions 
arising  in  such  suit.  In  the  case  of  a  claim  num- 
bered and  registered  under  s.  331  of  the  Civil 
Procedui-e  Code  (Act  XIV  of  1882)  in  a  suit  between 
a  decree-holder  and  an  obstructing  claimant, 
the  only  issue  arising  is  whether  the  person 
obstructing  was  in  possession  of  the  property  in 
question  on  his  own  account  or  on  account  of  some 
person  other  than  the  judgment-debtor   [i.e.,   the 
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defendant  in  the  original  .suit).  No  question 
requiring  the  decree  to  be  re-opsned  can  be  raised. 
Mahomed  Isub  v.  Bashotappa  btn  T akappa  (I9<^3) 

I.  L.  R.  27  Bom.  30a 


6.  OMISSION  TO  SETTLE  ISSUES. 
1.  Omission    to  raise    proper 


issues — Civil  Procedure  Code,  1859,  ss.  139-141 — 
Practice  of  Privy  Council.  In  a  suit  raising  issues 
of  fact  it  did  not  appear  from  the  record  transmitted 
from  India  that  the  Judge  of  the  Zillah  Court  had 
in  conformity  with  the  Code  of  Civil  Procedure 
(VIII  of  1859),  ss.  139-141,  settled  or  recorded  the 
issues  in  the  suit,  although  he  allowed  evidence  in 
the  cause  to  be  taken.  In  such  circumstances  the 
Judicial  Committee  postponed  the  hearing  of  the 
appeal  until  a  certified  copy  of  the  proceedings 
in  the  cause  should  be  transmitted,  and,  in  the  al- 
ternative of  no  such  issues  being  settled,  set  aside 
the  decree  of  the  Sudder  Court  at  Agra,  with 
directions  to  that  Court  to  remand  the  suit  to  the 
lower  Court  to  be  tried  upon  issues  to  be  settled 
and  recorded  in  conformity  with  the  provisions 
of  Act  VIII  of  1859.  Rewux  Pershad  v.  Jankee 
Pershad   .         .         .         .        U  Moo.  I.  A.  26 

2.  Omission  to  raise  issue  on 

point  in  dispute — Parties  unprejudiced.  Wliere 
the  Court  found  that  the  defendant  was  not  preju- 
diced by  the  fact  that  no  issue  was  framed  on  a  cer- 
tain question,  it  confirmed  the  decision  of  the  Court 
below.  Nattam  Venkataratnum  alias  Balla- 
konda  Venkata  Narayana  Row  v.  Nattam 
Ramaiya  alias  ^Ai±JiKAVDA  Rama  Row 

2  Mad.  470 


8. 


Omission  to  frame  issues  - 


Ground  for  new  trial.  Where,  on  an  appeal,  the 
counsel  for  the  appellant  admitted  he  could  not  suc- 
ceed on  the  merits,  as  the  evidence  stood  on  the 
record,  and  their  Lordships  were  of  opinion  that 
substantial  justice  had  been  done,  the  mere  omission 
to  settle  issues  by  the  Court  of  first  instance,  which 
wa-<  not  made  a  ground  of  appeal  to  the  first  Court 
of  appeal,  but  was  noticed  and  commented  on  by 
that  Court,  was  held  not  to  constitute  a  fatal 
mistrial  of  the  cause  so  as  to  render  a  new  trial 
necessary.  Reumn  Pershad  v.  Jankee  Pershad,  11 
Moo.  I.  A.  25,  commented  on.  Mitna  v.  Fuzlrhb 
e  B.  1..  R.  148  :  15  W.  R.  P.  C  15 
13  Moo.  I.  A.  573 

Mahomsd  BASraooLLAH  Bhoonia  v.  Ahmed  Ali 

22  W.  R.  448 


4,  — — In.mfficient 

ground  for  remand.  Where  the  lower  Court  had 
omitted  to  frame  proper  issues,  the  High  Court 
refused  to  send  the  case  back  with  a  view  to  this 
being  done,  because  the  parties  had  not  been  preju- 
diced at  all  by  the  omission,  both  of  them  having 
adduced  evidence  upon  all  the  questions  upon  which 
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they  were  at  difference.  Pekladh  Singh  Baha- 
DooE  V.  Beoughtonj  .         .         .24  W.  B.  275 

5.  Remand    of    case 

— Civil  Procedure  Code,  s.  351.  In  a  suit  for  main- 
tenance, where  the  objection  was  taken  on  appeal  to 
the  Privy  Council  that  no  issues  had  been  directed  in 
the  Courts  below  : — Held,  that  an  order  of  the  High 
Court,  referring  the  matter  to  the  lower  Court  for 
enquiry  "  to  ascertain  the  amount  of  maintenance 
which  might  appear  to  be  justly  and  properly  pay- 
able, with  reference  to  the  means  of  the  defendants 
and  the  other  facts  of  the  case,  and  to  proceed  to  a 
decision  in  the  manner  indicated  in  s.  351  of  the  Civil 
Procedure  Code,"  was  equivalent  to  a  direction  of 
issues,  and  rendered  any  further  issues  unnecessary. 
Kachekalyana  Rungappa  Kalakka  Tola  Udiar 
V.  Kachivigajaya  Rungappa  Kalakka  Tola 
Udiar 

2  B.  L.  B.  P.  C.  72  :  11  W.  B.  P.  C.  33 
12  Moo.  I.  A.  495 


ISSUES— cowcZrf. 


1. 


7.  DECISION  ON  ISSUES. 

issues  as  bases  of  adjudica- 


tion.  It  is  not  the  written  statements  of  parties, 
but  the  issues  framed  under  the  Code  of  Civil  Proce- 
dure, which  ought  to  be  the  index  of  what  has  been 
and  has  to  be  adjudicated.  Wise  v.  Jtjggobundoo 
BosE 12W.  B.  229 

2.  ^ Necessity  of  deciding  on  all 

issues  raised — Remand.  In  appealable  cases  the 
lower  Courts  should,  as  far  as  is  practicable,  pro- 
nounce their  opinions  on  all  the  important  points,  for 
by  forbearing  from  deciding  on  all  the  issues  joined, 
they  not  unfrequently  oblige  the  Privy  Council  to 
remand  a  case  which  might  otherwise  be  finally 
decided     on     appeal.     TaPvAKant     Banekjea     v. 

PUDDOMONEE  DaSSEE 

5  W.  B.  P.  C.  63  ;  10  Moo.  I.  A.  476 


3.  - 


7.  DECISION  ON  ISSUES— conc?d. 

Issue,     determination       of. 


•when  unnecessary — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  204.  In  a  suit  for  ejectment  by  a 
landlord  against  his  tenant,  the  following  amongst 
other  issues'were  raised, — viz.,  whether  the  notice 
alleged  was  sufficient,  and  whether  the  defendant 
was  entitled  to  a  right  of  occupancy.  The  Court  of 
first  instance  dismissed  the  suit,  finding  upon  the 
admitted  facts  thattthe  notice  alleged  was  insuffi- 
cient, but  also  decided  the  other  issues  raised,  and 
held  thatjthe  defendant  was  not  entitled  to  a  right 
of  occupancy.  Held,  that  the  finding  upon  the 
question  of  notice  based  upon  the  admitted  facts 
being  sufficient  to  dispose  of  the  whole  case,  the 
Court  erred  in  proceeding  to  determine  any  other 
issues  raised  in  the  suit.  Barha^njdeo  Naraix 
Singh  v.  Mackenzie  I^  .    I.  L.  B.  10  Calc.  1095 

4.  _ Decision  of  case  at  settle- 
ment of  issues — Opportunity^  to  produce  evi- 
dence. It  is  competent  to  a  Judge  to  determine  a 
case  on  the  day  when  the  issues  are  settled,  if  he  is 
satisfied  that  the  evidence  then  before  him  is  decisi  ve 
of  the  matter  in  dispute,  unless  one  of  the  parties 
makes  a  distinct  objection  to  the  Judge  proceeding 
to  a  decision,  and  asks  for  an  opportunity  to  produce 
evidence  in  support  of  his  case.  Soorendro  Per- 
SHAD  Dobey  v.  Jugobundhoo  Pandey 

22  W.  B.  426 

:  ISTAPA. 

meaning  of— 

See  Landlord  and  Tenant. 

I.  L.  B.  32  Calc.  51 :  8  C.  W.  N.  895 

ISTEMBABI  TENUBE. 

See  Lease. 

See  Lease — Construction. 

I.  L.  B.  30  Calc.  883 
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